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Joseph, Mo., holding the position at the time of Mulligan's surrender to
Price at Lewington, and repulsing the attack on St. Joseph soon after;
commissioned Lieutenant Colonel Thirty-sixth Infantry, lowa Volunteers,
September 5, 1862 ; participated in Steele’s Campaign from Little Rock
to re-enforce (ieéneral Banks in Louisiana in 1864 ; his gallant defense at
lkin's Ford, on the Little Misgouri River, while in command of a detach-
ment of 500 men against Marmaduke's division of 3,000 strong, resulted in
tolding the fort after a severe engagement of several bours, for which he
was highly commended by his superior officers; on the 25th of April, 1864,
while incommand of lessthan 1,500 men fighting the combined forces of Kirby
Smith, commanded by (General Fagan, he was severely wounded in the left
thigh (pronounced mortal) and fell into the hands of the enemy; owing to
severity of wound he was not held prisoner; he rejoined his command in
CQctober, 1864; breveted Brigadier General of U, S, Volunteers on account
of gallantry and “*hard and efficient service," and assigned to command of
a4 brigade, he relieved General Thayer at St. Charles, and later com-

. manded post at Duvall’s Blaff, Ark., until mustered out, August 24, 1865;

inangurated as governor, January 16, 1896; term expired January 13, 1898.

By command of GovErxOR CuMMING*
MELVIN H. BYERS,

Adjutant General.
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FOURTH BIENNIAL REPORT OF THE
ATTORNEY-GENERAL OF IOWA.

STATE oF lowa,
ATTORNEV-GENERAL'S OFFICE,

Dus MoiNes.
To rue HovorasrLe Aneprr B. Comming, Governof of lTowa:
In eompliance with law I hereby subniit to you a report of the
business transacted by this office during the years 1902 and 1903.

Schedule A 15 a complete Iist of all appeals in criminal cases,
submitted to the supreme eourt durimg the years 1902 and 1903.
and also all rehearings asked during that period, and shows the
final disposition of the cases.

Schedule B 15 a list of all eriminal cases pending on the first
day of January, 1904,

Schedule C is a list of civil cases which were pending in the
state and federal courts at the time of my last report, and have
since that time been disposed of.

Schedule D is a list of eivil cases which have been commenced
and disposed of in the state courts since my last r¢port

Schedule 1 is a list of civil cases which are now pending in
the state and federal courts i which the state 18 a party.

Schedule F is the official written opinions given hy this office
duaring the years 19oz and 1903.

Schedule G contains a few of the many letters which were
written in response to inquiries from county officers and others
as to the construction and interpretation of statutes, and as to
the law in cases which have arisen in the state. These letters are
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ot official in their character, and frequently contain a simiple
sugpestion instead of the expression of an opinion. They relate
to matters of public interest as to which uniform action is de-
sivable in the state, and it 1§ thought advisable to mclude the
same in this report.

APPEALS IN CRIMINAL CASES.

There has been a considerable increase in the number of ap-

peals in criminal cases which is perhaps due to the mercase -

population of the state. There are fifty-six appeals in criminal
cases upon the docket of the supreme court for the January
term, 1904, which ig greater than has appeared upon any previous
decket, The policy of requiring all criminal cases appealed to
the supreme court to bie submitterd at the second term after the
appeal s taken has Leen very satisfactory, and very little diffi-
culty or delay has been experienced by this office in having cases
promptly submitted.

In my last report I commmented upon the unusual number of
murder cases which had been tried during the two years pre-
vious. At that time I thought the number of murders zom-
mifted in the state was exceptional, and that there would be a
marked deécrease during the next biennial period ; instead of this
being true, the number of murder cases has increased during the
last two years, and thirty-three cases in which the defemdants
were charged with murder have been appealed to the supreme
court. Nineteen of these have been determined Ly the court amed
fourteen are now pending.

Among the more impeortant cases which have been tried dur-
mg the last bienmial period is the case of State #. James EH.
Easton, who was indicted under the fraudulent banking laws of
the state for receiving a deposit at a time when he knew the
bank to be insolvent, He was the president of a national bank
and the question was raised as to whether the legislature of the
state had the power to make it a criminal offense for an officer
of a mational bank to receive a deposit when he knew the bhank
to be insolvent. The supreme court of the state, following the
case of the State @ Fields, held that such power existed in the
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legislature. The case was taken upon writ of error to the su-
preme court of the Umted States, and that court. upon a full
presentation of the case. held that it is not withi the power of
a state legislature to make the receiving of a deposit by the offi-
cers or agents of an insolvent national bank a eriminal offénse.

The decision in this case is far reaching in its effect, as a
large number of states have enacted laws almost identical with
the statute of Towa, and in several of the states these laws have
been held by the state courts to be constitutional, The decision
of the supreme court of the United States overtunles the state
conrts and relieves national banks, their officérs and agents from
the provisions of the statutes,

LAKE BED CASES.

In my last report I referfed to the lake hed cases. and parfic-
ularly to the case of Rood v Wallace which was then pending
in the supreme court of the Umted States. That case has sincé
been disnmesed upon the ground that ne federal question was
mvalved therein, and no decision was réached as to the title of
the ncu-navigable lake beds in the state. That question is sfill,
to some degree at least. an open one, and [ hope it may be pre-
sented to the supreme court of the Umted States in a case where
the decision of that court will be final, and the title to the mean-
dered lake beds in the state determined.

COLEATERAL INWERITANCE TAX.

Since my last report many of the important questions arising
in relation to the collection of the collateral inheritance tax
Lave been decided by the courts. “The law and the method of
procedure are much better understood by the bench and bar, and
the opposition which existed to the payvment of this tax has
almost wholly ceased to éxist.

CORPORATIONS.

In my last report T recommended a law requiring all articles
of incorporation and amendments thereto to be approved by the
attorney-general before any permit was issued thereon, either by
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the secvetary of state or the auditor of state to the corporation
1o transact business.

The experience of the state officers during the last bienmal
pericd eonvinces me more fiomly than ever of the necessity of

such a law. The proportion of business transacted hy corpora--

nons within the state is rapidly increasing,

Carporations are here to stay, and in my judgment it is desir-
able that they should. Under modern industrial conditions fhey
provide the better means for carrying en the business of the
country.  They permit an aggregation of capital by which great
enterprises can be undertaken and carried to a sticcessful end.:
When conducted upon strict, madern business principles they
reduce thie cost of the industrial products o the consminers.
They enalile men to embark in desirable industrial enterprises
without risking their entire fortunes upon the success of the
enterprise. )

Much has been said within the last few years as to the evils of
the great corporations of the country; but when we stop to con-
Sider that it would have been impossible to build aund opérate
any of the great lines of railway to which the development of
he west 1s more indelsted than to any other cause, without a
corporate association of capital, and that the farmers of the
west would be paying twice what they now pay for every
article of machinery which is used upon the farm, if corporations
did not exist and such machinery was built under the old
methads, every thinking person must admit that legitimate cor-
porations, by which the cutput is increased and the cost lessened.
have hieen and will lie of great benefit to the people. The diffi=
culty has heen, and now exists, that these artificial beings are
Hot properly regulated by statute.

The filing of the articles of incorporation with the secretary
of state, if the previous steps required by Jaw have been com-
plied with, creates a contract between the state and the corpora-
trion,  The present law does not give to the secretary of state or
to any other officer direet authority to refuse to file articles

of incorporation which are presented to him, or fo refuse io i

sue a permit to transact business thereunder, except as to arti-
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cles of imcorporation of insurance companies, which nmst he
approved by the attorney-general and the awditor of state.

This is clearly a defect in the law, and the result is that iy
corporations of deubtfnl legitimacy are organized under (he
rtame of bond and nvestment comipames, co-operative avd home
building associations, and other names of hike character. which
claim the right to carry on their business in the state sithout
restrichion ar supervision. j

The corporation laws of the state should be so amended as to
require that all articles® of mcorporation should be submitted to
the attornev-general for his approval, and give to the secretary
of state or other proper officer supervisory powers over such
associations.

No corporation should be permitted to issue its shares of stock
beyond a reasonable capitalization; nor should lLonds le per-
mitted to be issued upon its property beyond the reasonable
value thereof; and such other regulations should be made by the
legislature as will prevent over capitalization and over bénding,
and secure to the stackholders, at least as far as is possible, a
reasonable return for their investment. When these things have
Leen accomplished, the stigma which now attaches to eomora-
tions generally will disappear and the people will recognize their
value a¢ the mears Ly which the great industries of the country
are carried on. '

MONENS RECEIVED.

The only money received by meé during the last biennial period
is the sum of $53.65, which was the unexpended balance of the
amount required to be deposited with the clérk of the United
States supreme court for costs in Rood ». Wallace, This swin
was received By me January 2o, 1903, and on the same day
paid over to the state tréasurer.

NEEDS-OF THE OVVICE,

In my last réport 1 urged the necessity of the purchase of a
set of the Reports of the Supreme Court of the United States
for the attorney-general’s office.  Since that time, with the com-
sent of the execntive council, | purchased a set of the United
States Sugremre Ceurt Reports of the Banks Law Publishing
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Company, for $318.40, including all of the reports to ’fhﬂ' Tg1st.
This purchase was made upon the condition that the legislature
should make an appropriation to pay for these reports. They were
dehivered at once under the purchase, and have been in my office
since that time, and 1 have no doubt that the appropriation will
e made.

The principal need of the office at the present time is ade-
quate rooms within which to transact the business. An aggig{é}ifit
and two stenographers are now required during the entire
time. This necessitates the operation of two typewriters in the
office in which the assistant is compelled to prepare his briefs
and arguments in criminal cases. There should be at least =
suite of four rcoms for the accommaodation and dispatch of the
business of the office; one in which typewriters may be oper-
ated withont interfering with the other work of the office, a
library, a roomi for the assistant., and a private office for the
attormney-general.

The werk of the office has increased so largely in volume that
it caniol be carried on with system and expedition in the two
small rooms occupied by the attorney-general, 1t is certainly to
be hoped that some arrangement and assignment of the rooms
m the state house may e made which will give to this office at
least reasonable accommodations for transacting its business.

In conclusion 1 desire to express my appreciation of the cour-
fesy extended to me by you and the other officers of the state,
and to say that our relations have heen of the Most pleasant
acter during my term of office.

I'also desire to acknowledge the faithful and valuable services
of my assistant, Mr, Lawrence De Graff, and the other mem-
Lers of my office force. Their work is deserving of high com-
mendation, dand if the wark of this office is entitled to any
credit it is largely due to the efficient manner in which they have
discharged their duties.

char-

Respectfully submitted,
Ciras W. MurLax,
Attorney-General of Iowwa,

SCHEDULE **A."
The following is & list of criminal cases submitted to the Supreme Court, and also rehearings

asked during the years 1902 and 1903, and the final diqusitian of the cases:
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SCHEDULE

“'A ""—CONTINUED.

— = e
Title of Case, County. Decisions. Offense.
State v. Joseph Balluff, appellant ........ Johason, .,...| Afirmed October 31,1803| Assau
Statev G. A. Buras, apgsllant .......... Cass ,........| Affirmed October 31,1903 Larce:l:ty‘,ﬁth intent to commit rape.
State v. Frank Comer, appellant......... Cass..,,..,..| Affirmed June 2,1902| Rape,
State v. M. C. Connor, appellant......... Hancock .....| Affirmed December 17,1902| Larceny from the person
gtta:e v, %‘lh 0. Clémt%ns. appeillrnt ....... lI\I!ardi:.l gz gismisssd éApril 8,1403| Muarder. '
ate v. Thomas Cather, appellant....... arshall ,....| Reversed October  6,1903| Assau
State v. 5. E Carter, appellaot ......... Boone. .......| Affirmed October  7,1903 Lar?:eal:ty?hh PRERIE WO ST NES. TR
State v. J. W. Crofford, appellant .......| Decatur ..... Reversed October 19, 1903| Murder, second degree
State v. W, H. Coleman, appellant.......[ Polk ..ceeu... Affirmed October 31,1903| Adultery, .
State v. M. O. Clemons, petitioner.......| Hardin ...... Petition for rehearing
overruled October 31,1903 Murder,
State v. Patt Dunn, appellant............ Marshall .... | Affirmed April 9,1902| Marder.
State v. Edward Dennis, appellant....... Page ........| Affirmed April 8,1903| Murder,
State v. D. D. Donahue, appellant ...... Jones ....... Reversed April 11,1903| Nuisance
State v. Harry E. Fields, appellant ..... Black Hawk..| Reversed December 18,1902| Killing quail in violation of law.
State v. John Gray, appellant............ Marshall .....| Afirmed April 9.1902| Murder.
State v. John Garrety, appellant . ........ Audubon ....| Affirmed April 12,1902| Larceny.
State v. J. A. Gregory, appellant.........| Pottawattamie| Affirmed June 2,1902| Larceny.
State v, Albert Gathman, appellant...... Pottawattamie| Afirmed October 30,1902| Seduction
State v."G!ucose Sugar Refining Company, ) -
APDRURNL .oy nr vienraind €11 ko » andake s 7 1 T — Affirmed October 11,190 i
State v. John Hogan, appellant ......... Winnesbiek ..| Reversed January 30,]90% g::;;?::;
g::tt: v, gnrgarle{t Hossack, apﬂeliant }Varren ...... Reversed April 9,180%| Murder.
v. M. R. Hammer, appellant.......| Jasper, ......| Affirmed April 10,1 ith i i
E’ztato v. Pat Hanaphy, appellant........ Jefferson ... | Reversed ng 13,1333 ﬁ?:gzlusmlethoiulti%l::oi: commit murder.
State v. Fred Height, appellant..........| Lion ....,...| Reversed October 23,1902 Rape. '
g:::e v. ? M. Hv?nter, appellant..,......| Ringgold ....| Reversed December 20,1902 Murder.
étate V. h;f?lm:{, . Hoot, appellant...... Black Hawk .| Affirmed May 26,1903 Assault with intent to commit murder.
State v. M. J. Higgins, appellant.. ..... Pottawattamie| Affirmed May ¢9,1803| Adultery,
State v. J. C. Hasty, appellant........... Keokuk .... | Affirmed October 23,1903] Adultery.
State v. H. C. Irwin, appellant... .. vevv:| Madison ... Reversed October  7,1902| Using and keeping a placg lh:lr (lihe pur-
ose of prostitution and lewdness.
State v, Wesley Irwin, appellant . «oouues Page o vexves Affirmed October  7,1903 Ml.?rder.
State v, Martin Jay, appellant . .,..cc.u Boone . ...... Reversed April 10,1802| Larceny.
State v. G, €, Jamison and W. C, Crone,
APPRIANLS . vay ey isore varuerasssmmnnes| Pragkliio. ... Reversed May _  26,1902| Using false weights,
State v. Zenas W. John, appellant .......| Muscatine ...| Affirmed January 22,1903 Perjury.
State v, Sarah Kubn, appellant....... o0 Keokuk ..... Affirmed May 28,1902 Murder
State v. Kuohi, appellant ......omvoee SO wvin o v e Reversed February 4,1903| Rape.
State v, 8. C. Kirby, appellant.... .. ~= Green® .uws e Reversed April 9,1903| Violation of quarantine regulations.
State v. Hayden King, appellant, .....,.. PN i o s Affirmed October  6,1903| Larceny,
State v, Levi Loar, appellant ...y w.voo| Van Buren ... Affirmed May 2,1902| Procuring a miscarriage,
State v. I, K. Linhoff, appellant. ........ Cerro Gordo .| Reversed October  30,1903f Murder.
State v. Belle Luenze, appellant . ... ....[ Clayton ., ... Affirmed October 31,1903 Adnltery.
State v. HﬂanMMOﬂSO‘-’em ap peﬂa%g s, Wapello ... Affirmed May 26,1902| Assaalt with intent to commit murder,
State v. Wm. McFarland, W, W. Welday,
and A. Holand, appellants. ...c.conns Polk . ..... ..| Dismissed October 28,1992 Violation of official duties,
State v. Ben McKnight, appellast ....... Woodbury ...| Afirmed January 21,1903} Murder,
State v. €, E. Osborn, appellant........- Polk. ....... | Affirmed April 12,1802| Robbery.
State v. Jack Phillips, appeliant......... Wapello.. ... Affirmed April 10,1802| Murder.
State v. Fred Perry, appellaot .......... Woodbury .. | Affirmed October  7,1902| Perjury.
State v. Hepry J. Prias, appellant .......| Sioux....... Affirmed October  9,1907] Forgery.
State v. B, F. Parker, appellaot ........ Polk ......«: Afirmed October 29,1902 Liguor nuisance.
State v. Chas, Pasnau, appelianté. ) L « | Wapello ..... Reversed December 17,1802| Assault with intent to commit murder,
State v. Albert G. Philhps an Wik
Brooks, appeilants ..., p evewsive.. | Buena Vista..| Reversed December 20,1802 Murder.
State v, Jack Phillips, appellant....... .. Wapello. ... ..| Reversed onrehearing :
April 8,1903| Murder.
State v, David Roscum, appellant........ Des Moines...| Reversed January 30,1903 Malicious mischief and trespass.
State v. George Steffens, appellant...... Seott .. ven Affirmed April 9, 1902| Rape.
State v. Joseph Shupka, Jr., appellant..| Benton..,....| Affirmed April g,1902| Assault with intent to commit murder,
State v, Wm, Schaedler, appellant...... Johnson ... Afirmed April 12,1902 Adultery.
State v. Samuve! Stall, David Soderstrom :
and Wm, Mullea, appellants ......... Lucas, ...... Dismissed May 26,1802 Robbery.
State v. Hubbell O, Soper, appellant ....| Washington .,| Affirmed October 718021 Conspiracy .
State v. George W. Snider, appellast ...| Jeferson ....[ Affirmed October 8,1902] Assault with intent to commit rape,
State v. Warren Sayder, appellant . ... Madison «.««s Affirmed October 8, 19020 Burglary,

]
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SCHEDULE ''A."—~CoxTINUED. o
T\tle of Case. County, Decisions. Offense.
State v. Thomas J. Strupper, appellant ..| Fremont..... Affirmed October 17,1902 Bigamy, o
State v. J. W. Sale, appellant...... T2 0a) Page ........| Afirmed December 19,1802 Murder. &
Statev. A. L. Stevens and W. H. Hott, - =
Appellants. .. vs v uriisn cunes iy, oy | Cerro Gordo .| Affirmed April 8,1903| Using and maintaining a building with =
P 10§ ga =
(Petition for rehearing - intent to unlawfully keep and sell =
Stat G Switt, appeliatt . - of;erru[ed Qctober JEgrﬂggg " intoxicating liquors. o
ate v, George dbwift, appella . «i.| Pottawattamiel Affirmed April 1 reaking and entering. =
Statev. J. W. Sale, appellaut. ....... sason) PROIE iusovesn Affirmed ;ﬁh mddﬁ'ﬁéé . — 3
cation May 1 urder, ool
State v. Claus Stolly, appellant.......,...| Cass ... ..... Affirmed October  6,1903 Seduction, "
State v, L. P. Scroggs, appellant..,,....| Shelby. ...... Affirmed October  7,1903 Assault with intent to commit rape. ¢
g:a:e v, J’I’hgmgs_ Str;leridan “appella.nt ..... E}irnn S e }F%eversed October  9,1902| Malicious mischief. :}
tate v. J. C. Smith, appellant ...... R . © . Reversed October 17,1903 Nuisance, =
giiﬁ" :. i‘hgonT’g;nlslyn ap-qfllatnt-,.. e I;Wiinne.bago... léaversed December 17, 1902] Rape. ’g;
ev. 8. G. ele, appellant ......... ontgomery .| Reversed April 8,1903; Murder. 5
State v. Mark Vance, appellant ........,. wapfgio. ; y .| Reversed April 8,1903| Lewdness. Eg
State v. Isaac Wheeler, appellant ........ Boone ..... «.| Reversed April 9,1802! Rape. c‘;
Statev. J. L. Wright, appellant ... ..... Jasper ....... Afirmed October  7,1902| Soliciting orders for intoxicating liquors
State v. Mox Wackernagle, a.ppellam i Reversed October  8,1902| Larceny, %
State v, George Wright, 31'—‘95“'4"'-' Mu_scatine. n Aﬁirmed October 16, 1902| Murder. =
State v. H. Williams, appellant ..... .. | Haocock ....| Affirmed December 17,1902 Larceny from the person. =
State v. Orris Wolf, appellant ........... Poweshiek ...| Reversed December 19,1302| Rape. e
%tate v. Earnest Willey, appellant........| Polk......... Affirmed February 12 1903) Larceny.
State v, John Williams, appellant.. . ....| Polk. ., .... Reversed April ~  9,1903] Breaking and entering a store building.
SCHEDULE “B.”
The following is a list of ¢riminal cases pending in the Supreme Court of lowa on January 1, 1904:
Title of case.- Appealed from Offense.
et s - -
-Stfate v, Atkms BUrt B8 B, o ook sniiss cammmanrsnenssne] POM b eiivasy N assau}-t with intent to commit robbery.
State v, Anders‘%nl Walter cvuvress s s B VA 18 {0 Ef:lg\;l}a%. IRR— F:ﬁ:'pretenﬁes
State v. Barr, William ., .« .. cv wieraraw | Delaware . ... .| False pretenses. ™
State v, Bebb‘ Thomas (Rghtaring) v nenacs goen ons | MOSCRUDE oo yvwn vees Rape.__ B4
State v Bitkby, JOUD cousuecessrssessanmmmnans 144 no| PIEMOBL, ... 04 seasess| Larceny. g
State v. Burns, Jemes..... €5 Kot TEaRAGwN BANE YN Polle: ¢ o oo h5a5s smwens Mt:lrder §
State v Brown, HEOI: oo corcrsnensnsnnvvisriniisss| WATEH woisics g AV :{e uction.
State v. Busse, Louis. . .vir-- ﬁre;:e;é ............. R:;ger E
tate v. Carpenter, Charles. ... ccavaaveiiiricaninns J Mahaska ;s sewesias
gtate v. {,l;:’;:enson RPN« et v s« sumait 4 L Vi 49 Hancoek . .. ..-«c....|‘Conspiracy to commit adallery, g
State v. Cobb, Major and certain mtomcating frqners MONTOR ...+ v vonwsns | LiGQUOT nuisance, g
State v. Colema.n ]W H., (Rehearing) .....c.ooviswmns POlk, ..« ....omesveo | Adultery. Z
State v, Crowell, Albertet al. +ivvvivnns A BeEnes TR I 7 T —— A . <
State v, Dale, I J.... ...... hea s A SR AEE 9 cvene] WOOADULY wusescens Larceny. &
State v. Davidssn, BARard . oorsonrcmmmneisicssssnns] WAPEHO o vmueniaies Assault with fatent to commit rape, ;,
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SCHEDULE “€."

OFf the cases which were pending in the state and federal
courts at the time of my last report, the following have heen
disposed of
Manchester Fire Insurance Company ot al. v. Herriott, Treas-

urer of State, et al.

Appeal fram the judgment of the United States circuit court

far the Northern district of Towa to the supreme court of the

United States, Dismissed by appellants,

Fidwoin ©. Rood v. Geo, A. Wallace, et al., State of Towa Liter-
venor, aml fowr other Like cases.

Writ of error from the supréme court of the United States to
the supreme court of the state of Towa. The cases were fully
argued and submitted in the supreme court of the United States
at the October term, 1goz, and ‘were decided adversely to the
ainy of the state.

Scottish Union & National I'nsurance Com pany of Edinburgh,
Scotland, and London, England, . I erriott, Staie Tregsurer,
ef al.

F e Pl . - .

Writ of error from the supreme comrt of the United States
to the supreme conrt of the state of lowa. Dismissed hy plain=
CHES 1 ervor. e

i A 5 pgeri ) - 3 ¥ Ny ® i : . s
Jolw Herriott, ?:i.crrmmf' of S tate, w. L. F. Potter, Aduiitis-

trator of the Listate of John Lewoson, Deccased, of .

Appeal frem  Pottawattamie

; distriet couwrt fto the Suprene
conit ol lowa. .

e Fhe CxlaL was argued and submitfed at the
Jetober, 1901, term and decided at the January, 1goz, term of

i.!'lif}' supreme court of IU-’E‘_\’&-, the claim of the SEIE bei'r;rg . —
tamed, ‘ ;
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State of Towa on rclation of Milton Remley, Attoriey-General,
v, The Towae Mutudl Building & Loan Association, ot al.
This was an action in equity for a receiver to wind up the

affairs of the assomation. Its affairs hive been closed and the

report of the receiver approved.

State of loxca v. Siouy Cownty.

An action at law to recover amount chiimed to be due the
state frem Sieux county for the mamntenance of an insane pa-
tient at the hospital at Independence, Towa. The action was
tried in the district court of Plymonth county and was deter-
mined adversely to the claim of the state. No appeal was taken
from such judgment, as 1n the cpinion of the attornev-general
the judgment of the district court was correct.

State of Towa w. Jas. H. Easton.

Writ of error from the supreme court of the United States
to the supreme court of lowa. The cause was fully argued and
submitted at the Oectober term, rgoz, of the supreme court of
the Umted States. On February 2, 19o3, the cause was de-
cided adversely to the claim of the state, the court holding that
the Towa statute under which the defendant was indicted is not
apphicable to officers of national banks conducting husiness under
act of congress. The opinion is reporfed in 188 U. 8., at page
220. :
State of Towa v. W. M. McFarland.

This was an action brought upon the bond of W. M. McFar-
land as secrctary of state to recover money unlaw fully paid by
him to employes in his office.  The case was tried at the March
term, 1899, of the district court of Polk county, lowa, and a
judgment of $1,219 damages and $362.25 costs rendéred in
favor of the state and against the defendant MeFarland and his
bondsmen.  From this judgment the state and McFarland both
appealed. At the October term, 1goz, the appeal of the de-
fendant was dismissed for want of prosecution and that of the
state by request of the attorney-general. A procedende was
thereupon issued to the district court of Polk county, and efforts

2




18 REPORT OF THE ATTORNEY-GENERAL,

are nuw being made o colle¢t the judgmoent froum McFarland's
bondsmen.
. Farrington . Statc of fetwa.

This was an activm at law m the distriet comrt ¢f Cetar
comity brought against the state hy the plaintiff to recover
$175,000 damages for alleged false impriconment. The case
was (lismissed by the distriet conrt without trial,

Sitate of Lowa on velation of Attorucy-General v W A, Sowth.

This was an aetion brought upon the relation of the attorney-
general, Mon. Milton Remley, to restrain W. A. Sunth from
drajwing a lake in Pottawattamie county. The action was
brought by the lucal anthorities. the comsent of the attorpey-
general bemg given therete.  Afterward a thorough investiga-
non was made by Hen, W. H. Killpack., coumty attorney of
Pattawattamie county, and the facts developed by such investi-
gation showed that the action conld not be successfully prose-
cuted to a termination, The case was therefore dismissed.
Jolm Herriolt, Treaswrer of State, v Jennie E. Day.

The decision of the supreme court in the case of Ferry .
Campbell is conclusive upon the questions involved in this ease.
The court held in Ferry v Campbell that real estate descending
to a collateral heir was not Hable to pay the collateral inheritance
tax where the title passed prior to the amendment made by the
Twenty=seventh General Assemls] y to the collateral inheritance
tax law, and the announcement of that decision rendered it un-
necessary to further prosechite the case of Herriott v, Day. ‘The
judgment in the case was therefore set aside and an order made
in the district ecourt deelaring the land not subject to collateral
mlieritance tax.
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SCHEDULE “D.”

The following is a Hst of civil cases which have been eome
menced and disposed of sinee miy last report
I'n the Matter of the Estate of Renben S. Beunett, Deceased,

This was an application by Ruby J. Britt, sole heir of Reiben
S. Bennett, deceased, asking an order of court ta relicve the
estate of the cost of the collateral inhevitance tax appraise-
ment, upon the ground that such appraisement was o1 anfhors
ized by law, as no part of the property went to 2 ¢ollateral heir,
The court sustained the applieation and discharged (he estite
from the payment of such costs. This holding of the court was
¢learly correct and no appeal was taken therefroni.

Elizabeth Fitch ». G. 8. Gilbertson. Treasurer of State.

This was an action begun in the distriet court of Woodbury
county for the purpose of baymig certain property declared éx-
empt from eollateral inheritance tax. An answer was filed by
the state and a demurrer thereto by the plaintiff.  The demurrer
was sustained and judgment entered thereon adverse to the state
and no appeal was taken as in the opinion of the attorney-gen-
eral the demturrer was vightly sustained,

State of Tova . Frank Swiderland.

This was an action in equity to have certain property in the
town of Red Oak, Montgomery county, whichi had escheated
10 the state, sold under the order of the district court of that
county. The property was sold -ander the order of the court
and the sum received therefor paid into the state treasury mnd
the action clesed.

A. L. Stetson and others ». E. D. Dawson and athers.

This was an action in equity to prevent cértain lands within
the corporate limits of Sioux City from being taken for railway
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pirposes under the right of eminent doumam.  An answer was
filed ey behali of the railroad commissioners of the state, and
afterward the case was settled as between the railway companies
and the plaintiffs.

State of fogea 1. Chas. Danger.,

This was an action begun hy the state for the benefit of the
State University to quiet title to certain lands in Winnebago
county belonging to the university amd which were occupied by
the defendants. The case was tried in the Winnebago district
court and a judgment entered therein in favor of the state and
quieting the title of the lands in the State University. No ap-
peal was taken and the cause is disposed of.

State of Towa for the Use of the School Fund . I. T. Cannon,
et al.

After the government had selected the site for the new fed-
eral building in Des Moines, it was discovered that there was an
unreleased school fund mortgage upon part of the land selected
for such site. The mortgage was executed by T. J. Cannon on
the 18th day of December, 1856, to James D. Eads, then super-
intendent of public instruction, and was for the sum of
§6,318.87. Upon a careful investigation of all of the facts sur-
rounding the execution of this mortgage and its existence, it
was clearly apparent that it was one of the claims which had
been settled as between the state of Towa and the bondsmen of
Eads by the commission appointed by the legislature for that
purpose, and that the state could not enforce the payvment of
the mortgage as against the property upon which it appeared
as a lien, It was, however, adyisable that an attempt should
be made to enforce the claim against the property, and ii the
court held that it was not enforcible that judgment should be
entered against the state discharging the property from the
apparent lien of the mortgage. An action was therefore begun
by the state for the use of the school fund, asking a foreclosure
of the mortgage and a sale of the property covered thereby.
The action was tried in the distriet court of Polk county and a
judgment rendered therein against the state canceling such
mortgage and discharging the land from the lien thereof, No
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appeal was taken from this decision as in the opinion oi the
attorney-general no other or different judgment could have been
entered by the district court.

State Savings Bank ©. State of lowa et al.

This was an action by the plaintiff to foreclose a mortgage
upon certain property in Pottawattamie county, upon which
there was an apparent lien created by a bond running to the
state of lowa executed subsequently to the mortgage of the
plaintiff. The facts were investigated by Hon. W. H. Killpack,
county attorney of Pottawattamie county, and reported to the
attorney-general, and no appearance was entered by the state
in the action.

State Savings Bank v. Clara V. Albertson, State of Iowa, et al.

The facts in this case are precisely the same as those given
in the preceding case.

State of Towa ex rel Chas. W. Mullan, Attorney-General, v,

H. N. Linebarger, Gurdian of W. S. Barton, Insane.

This was an action to recover the cost of maintenance of W.
€ Barton from his guardian, H. N. Linebarger. A demurrer
was filed to the application and sustained by the court.
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SCHEDULE “E."

The following is a list of civil cases which are now pending:
DISTRICT COURTS,

State v. Christopher T. Jones and H. Scliofield. Polk county.

Wilson L. Ogden v. Leslie M. Shaw, Governor, Polk county.

Marshall Dental Manufacturing Company v. John Irving, De-
fendant, State, Intervenor, Greene county.

iowa Telephone Company v. John Herriott ¢f al., Polk county.

American Home Investment Company v. W. B. Martin, Secre-
tary of State, Polk county.

In the Matter of the Guardianship of Joseph Wesley, Insane,
Johnson county.

State v. Meek Brothers Company e¢f al., Van Buren county.

Fidelity & Deposit Company v. Dennis E. Ryan, Frank Mer-
riam, Auditor, Monona county.

Gilbert 8. Gilberston, Treasurer, v. Geo. A. Oliver ef al.,, Mon-
ona county.

B. A. Stockdale v. G. S. Gilbertson, Treasurer, Polk county.

Iowa Loan & Trust Company v. Geo. Godirey and State of
Towa, Polk county.

L. H. O’Connor v. Northwestern Life & Savings Company, B.
F. Carroll et al., Polk county.

In the Matter of John Thornton, Insane, Wm. C. Richardson,
Guardian, St. Louis, Mo. '

State of Towa, ex rel, Chas. W. Mullan, v. John Callan, Admin-
istrator Estate of Edward Moran, Deceased, Dallas county.
State of lowa, ex rel. Chas. W. Mullan, v. German Mutual In-

surance Company, Polk county.
Mason City & Fort Dodge Railway Company v. A. F. Simpson
..et al., Wehster county.
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~Western Union Telegraph Company v. B. F. Carroll, Auditor,

Polk county.

Chicago, Milwaukee & St. Paul Railway Company v. Wapello
County, Wapello county.

State of lowa v. Lafayette Young, Polk county.

State of fowa v. Suel J. Spaulding. Palk county.

State of lowa v, Ole Thompson, Hancock county.

In the Matter of the Estate of Robert R. Oswald, Butler county,

SUPREME COURT OF IO0WA,

Mrs. F. M. Randolph v. Cottage Hospital, State of lowa ef al,

State cx rel., Frank Davis, v. Wm. A, Hunter, Warden.

Cedar Rapids & Marjon City Railway Company v. Albert B.
Cumming et al.

G. S. Gilbertson v. Dalton H, Ballard et al.

William Ohlrogg v. District Court of Worth County ef al.

Josephine Wilson v. District Court of Mahaska County, W. G.
Clements, Judge.

John W. Brady v. Geo. W, Mattern, Sheriff.

SUPREME COURT OF UNITED STATES.

Greenwich Insurance Company of New York eof al. v. B. F.
Carroll, Auditor.

American Express Company and R. M. Coffin v, State of lowa.

Adams ‘Express Company v. State of Iowa.
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SCHEDULE F.

Lecarn Serrremest—When once acquired continued until
lost by acquiring a new one. A person who acquires
a legal settlement in this state retains such settlement
until he acquires one elsewhere, and this settlement is
in the county wherein it is acquired, and such county

is liable for his support, in case he is unable to main-
tain himself.

Sirs—I am in receipt of your communication of January roth
asking my opinion upon the following questions:

First. 1 a person unable to maintain himself, having a legal
settlement in this state, moved to the state of Minnesota, with
the intent of making that state his permanent place of residence,
but before he acquires a legal settlement therein be-
comes insane and a public charge, does his legal settlement re-
main in this state for the purpose of maintenance at public cost
until he shall have acquired one in the state of Minnesota?

Second. 1f, in the case supposed, the legal settlement of the
person remains in this state, is the county in which his legal set-
tlement remains, responsible for his support, or should the ex-
pense be horne by the state?

Section 2224 of the Code provides:
“A legal settlement once acquired continues until lost by
acquiring a new one.”

: Thfs statute is declaratory of the general rule which prevails
in this country and in England relating to the settlement of
poor persons,

In Payne ». Town of Dunham, 29 1., 129, it is said:

“There is one principle which seems to be universal in
the construction and application of poor laws, both in

e
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this country and in England, and that is, that a person hav-
ing 2 legal settlement in one place, that settlement con-
tinues until he acquires a legal settlement in another place
in the state.”

In Phillips v. Kingficld, 19 Me., 375, it is said:

“There is a marked distinction between the place of resi-
dence or home and place of legal settlement. The latter
cannot be changed without acquiring a new one.”

The principle embodied in our statute and declared by the
cases cited, has been substantially applied, in Juniata County .
Owerseers of Poor, 107 Pa. St., 68, to cases arising where a
person has left a state in which he had a legal settlement and
become a public charge in another state before he had acquired
5 legal settlement therein. In that case it is said:

“I'he statute contemplates that a person may lose his
settlement by acquiring a new one without the state as well
as within, * * * It may be difficult, and often
impossible, to remove a pauper from this state to his place
of settlement in another, This provision may be nugatory
as regards its enforcement, and yet material n ascertaining
the intendment of the statute respecting persons commg
into a district from another state. * * *  The set-
tlement of a person continues until he gains a new one.
When he removes from this state and acquires a domicile
and settlement in another, he has no settlement in Penn-
sylvania.” y

Under the principles of law enunciated in these cases, which
simply carry out to its legitimate conclusion the rule of our
statute, I am of the opinion that one who has a legal settlement
in this state retains such settlement until he acquires one else-
where, and that if he removes from the state he still retains such
settlement until he acquires a legal settlement in the state to
which he removes.

In the case submitted, where a person unable to maintain -
himself, having a legal settlement in this state, moved to the
state of Minnesota with the intention of making that state his
permanent place of residence, but before he acquired a legal
settlement therein, became insane and a public charge, such
person retains his legal settlement in this state for the purpose
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of maintenance at public cost, until he acquires a legal settle-
went under the laws of the state of Minnesota.

Iu reaching tlos conclusion | take into consideration the fact
that the Luws of the state of Minnesota, fixing the time reguired
for legal settlement in that state, are the same as ours. I a
lungrer residence in the state of Minnesota was required to make
o legal settlement therein than in the state of lowa, it 15 possible
a different eonclusion might be reached; but that question is not
utvolved i the ease presented.

2d. Having reached the conclusion that a person under
the circumstances stated, retains a legal settlement in this state,
it seems to me clear that the county in which he retains such
settlement, is hable for his support, If he retains a settlement
here, it necessarily must be in the county where he resided be-
fore leaving the state, and his settlement being in such county,
it is charged with his support, precisely as though he was a resi-
dent thereof. Had he remained in the county and become a
public charge, no question would be raised as to the duty of the
county to pay for his support. The fact that he left the county,
and before obtaining a legal settlement elsewhere, became a pub-
lic charge, does not in my opinion affect the hability of the
county,

I am borne out in this conclusion by the case of Sifterlee,
Agent, v. Murray, 63 How. Pr., 370, in which it is said:

“He could not have gained a settlement in Palatine be-

cause he had not resided there a year. He had just pre-

~ viously resided in Minden over a year under all the circum-

stances that could establish his settlement there. If Funk

had become sick and unable to provide for himseli while

residing in Minden at any time after the expiration of

the first year's residence, then the town would have un-

doubtedly been liable for his support. What difference

can it make that he removed into the town of Palatine and

required assistance from that town as a poor person before

residing there a year? 1 think none. It was Minden's

misfortune as well as Funk’s that he became sick and re-

quired help before residing in Palatine the period required

by law to establish a legal settlement in the latter town.”

The fact that he removed from the state instead of becoming

a resident of another county within the state, does not relieve
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the county in which he has a legal settlement from liability for
his support, until he obtains a legal settlement elsewhere 10
which such liability can be shifted.

[ therefore conclude that the legal settlement of the person
referred to in your inguiry is in the state of Tuwa, :m.d in the
county from \\.'hich he removed when he went to Minnesota,
and tiuu such county is now liable for his support.

Respeetfully submitted,
Cuas. W. MuLLan,
February 12, 1902. ,-lrh:-rm-y-(;mwrct!.

To tie HoxorasLE Boarp oF CONTROL OF STaTe INSTITU-
TIONS,

Mixe IxspEoTOR—CERTIFICATE OF ComprTENCY— Such t{er-
tificate issued by the board of exnmiuerﬁ under section
9418 of the code continued during the life of the per-
gon to whom it is issued, or until the same has been

revoked for cause shown.

Qrrs—In compliance with your request for my opinion as to
whether a mine inspector, holding a cerliﬁclate of competency
from your board and whose term of office is about to L‘X‘Tll’ci
and who is an applicant for re-appointment, qat:st be requirec
to take another examination and rccgive a certificate of co:l‘f‘l‘!‘—
tency before he is eligible to re-appointment, I have to sa)'.

Section 2481 of the code provides that “the bm.rfl shall Essue
to those examined and found to possess the 1:cf1u151te qu'al:ﬁa.:a—
tions, certificates of competency for the position of mine in=
Spe;!h(:: cection does not limit the time for which such certificate
shall be issued, nor does chapter 9, of title XII, of the code, :_‘e-
lating to mines and mining, and the anmls m ;
any limit of time for which such c:rtaﬁca}ts shall e i .
Where the law is silent as to the length of time for which a cer-
tificate of competency or efficiency may be issued upon an exam-
ination, T think there can be no other inference than that it was
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ihe intent of the legislnare it such eertificate shonld continue
in force and effect during the life of the person to whom 1t is
issued, or untl it is revoked for cause shown.

| am theretore of the opimon that it was the intent of the
legislature that the certificate of competency issued by your
board under section 2481 of the code, should continue 'du-l'ing
the life of the person to whom it is issued, or until the same
has heen revoked for cause shown.

I am authorized to say that the attorney-general concurs with
me in this opinion. Respectfully submitted,

Cuas. A, Vax Vieck,
Assistant Attorney General.
Des Moines, lowa, February 21, 1902. )

T'o taE BoarD oF ExAMINERS oF MINE INSPECTORS.

Roap Tax—Constitutionality of law which provides that
railways shall pay the same. The classification and
grouping of railways for the purpose of taxation is
natural, reasonable, and not arbitrary or capricious.
The above law is held not to be a local or special law
within the meaning of section 80 of article 3 of the
constitution, and is therefore constitutional and valid.

GENTLEMEN—Complying with the request of your chairman
f(_)r an opinion as to the constitutionality of a law which pro-
vfdes that railways shall pay their road tax at a time other and
different from that in which other persons are required to pay
road tax assessed against their respective properties, I submit
the following opinion:

.Section 2 of article 8 of the constitution of the state pro-
vides:

“The property of all corporations for pecuni
shall be subject to taxation the same as that of in:;;fu‘r}fd1.?:;::’.{}'E
In Central h:.*m Railroad Company v. Board of Supervisors,
6:.: Iowa, 199, lt'w:as held that no constitutional rights were in-
fringed by providing a different method of assessing railroad
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property than that provided for the assessing of property of the
came nature belomging to other  owners, In delivering the
opinion of the court Mr. Justice Seevers said:

W\We think it is competent and not in conflict with any
provision of the constitution of this state or of the United
States, for the state to provide that any particular class of
property belonging to all corporations of the same char-
acter and which possess the same rights and privileges,
may be assessed in the same manner and by the same tri-
bunal; and that the property of individuals and other cor-
porations may be assessed by other ufficers at different
times.”

This decision has stood unquestioned, and the principles
therein announced have been acted upon, by the legislature and
courts of this state for more than fifteen years. This principle
is in accord with the almost unbroken authority of the decisions
of the courts of last resort of the different states.

In Smoyer v. Dooley, 32 Pac. Rep., 440, it i said:

“For the purpose of taxation, real estate may he classi-
fied. Thus timber lands, arable lands, mineral lands, ur-
ban and rural, may be divided into distinct classes and sub-
jected to different rates. In like manner other subjects,
trades, occupations and professions may be classified, and
not only things but persons may be so divided. * * *
The right to classify railroad property as a separate class
for purposes of taxation grows out of the inherent nature
of the property and the discretion vested by the constitution
of the state in the legislature, and necessarily involves the
right on its part to devise and carry into effect a distinct
scheme with different tribunals in proceeding to value L A

In Warren ©. Henley, 31 Towa, 30, Mr. Justice Beck clearly
and tersely states the principle m these words:

“Phe rule means that all individuals and all classes must

contribute uniformly with like individuals and like classes

to the burden of taxation. The manner of imposing this
burden must of necessity be left to the discretion of the

legislative branch of the government.”
1t is therefore competent for the legislature to classify all
railway property within the state as a separate class for the pur-
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pose of taxation, and an so domg it does mon violate the provis
stoms of section 2 of article 8 of the constitution of the state.
It has been suggested that the proposed law is i contliet with
secthon 30 of article 3 of the state constitution, which provides:
"The general assembly shall not pass local or special
lnws i the following cases:

“For the assessment and collection of taxes for state,
county or road purposes.”

The inquiry at once arises: Is the proposed act of the legis-
lature local or special? It is certainly not local in its nature
as it extends to every part of the state, and that suggestion may
be dismissed without further discussion. The question as to
whether the act, if passed by the legislature, would be a special
law presents a little more serions question, and one which de-
serves careful consideration,

It 1s said in Bouvier, 1032:

"Special statutes relate to private interests and deal with
the affairs of persons, places, classes, ete., which are not of
a public character.”

This may be said to be the distinguishing character between
special and general statutes,

The definition of the word “general” as used in the constitu-
tions of the various states, to distinguish statutes from those
which are special, is given by Bouvier as follows:

“When thus used, the term ‘general’ has a two-fold
meaning. With reference to the subject-matter of the
statute, it is synonymous with ‘public’ and opposed to “pri-
vate’; 37 Cal, 366; 14 Wis,, 372; 46 Wis,, 218; Dwarris
Stat.,, 629; Sedgw. Stat. L. 30. But with reierence to the
extent of territory over which it is to operate, it is opposed
to ‘local’, and means that the statute to which it applies
operates throughout the whole of the territory subject to
the legislative jurisdiction; 4 Co., 75-a; 1 Bla. Com,, 85;
83 I1l., 585; 8 Tenn., 304; 10 Wis,, 180. Further, when
used in antithesis to ‘special’ it means relating to all of
a class instead of to men only of that class; 7o Tll., 398;
26 Ind,, 431; 22 lowa, 391; 77 Pa., 348; 32 Pac. Rep,
440-"

REPORT OF THE ATTORNEY-~GENERAL. 31

In Hymes o Aydelott, 26 Ind., 434, it is said:

“The constitution prohibits the enactment of local or
special laws, for laying out, opening and work on high-
wavs: article 4, section 2. It is insisted by the appellee
that the act in controversy is a special law and therefore
comes within the prohibition. The law is not special but
general. True it relates to a particular class of cases, a_ml
applies to them alone as do a large number of legislative
enactments, but that fact does not make it a special law.
Hingle ©. State, 24 Ind., 28"

In People ex rel. . Wright, 70 111, 398, it is said:

“These laws are general and uniform, not because they
operate upon every person in the state, for they do nul.‘bm
because every person who is brought within the relations
and circumstances provided for, is affected by the laws.
They are general and uniform in their operation upon all
persons in like situation, and the fact of their heing general
and uniform is not affected by the number of those within
the scope of their operation.”

In Van Ripper v. Parsons, 40 N. J. L., 125, it is said:

“The law in all of its provisions is general, broad (_:uou'gh
to reach every portion of the state and abating legislative
commissions for the regulation of municipal affairs, wher-
ever they existed. Such commissions are distinguished from
other sorts of municipal governments, by characteristics
sufficiently marked and important, to make them clearly
a class by themselves, and, upon the whole of this class, this
law operates equally, by force of terms which are restricted
to no locality. A law so framed is not a special or local law,
but a general law, without regard to the consideration that,
within the state, there happens to be but one individual of
the class, or one place where it produces effects.”

In Sazover v. Dooley, supra, it is said:

“The whole matter is left to the discretion of the legis-
lative power and there is nothing to forbid the classifica
of property for purposes of taxation, and the valuation of
different classes by different methods, The rule of equity
in respect to the subject only requires the same means and
methods to be applied impartially to all the constituents of
each class, so that the law shall operate equally and uni-
formly upon all persons in similar cicrcumstances.
is no objection, therefore, to the discrimination made as
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between railroad companies ainl other corporatioms in the
methods awd instromentalities by which the value of their
property is aseertuinedl.”

The principles ennciated by these cases have heen frequently
recogmzesd 1‘_- thee eomiets of our own state.

Porter oo Thompson, 22 lowa, 3013

W areen . Henley, 3v lowa, 31;

{7, 5. Ex, Co. 7. Ellison, 28 lowa, 370;

Mo, I'al, B. Co. v, Harrison Co., 74 lowa, 283.

In State o Garbroski, 111 Towa, 499, the rule of classifica-
tion 1s tersely stated by Mr, Justice Ladd as follows:

“Legislation to be constitutional and valid must possess
each of two indispensable qualities: First, it must be so
formed as to extend to and embrace equally all persons
who are or may be in like sitnation or circumstances; and,
secondly, the classification must be natural and reasonable
and not arbitrary or capricions.”” Citing a large number
of authorities in support of the principle.

The classification and grouping of railways for the pur-
pose of taxation is natural, reasonable and not arbitrary or ca-
pricious. The power of state legislatures to do this has been
upheld by the courts of nearly every state in the Union. 'The
proposed law extends to and embraces every railway corporation
within the jurisdiction of the law-making power of the state.
It operates equally and uniformly upon all persons and corpora-
tions falling within a particular class. Every person who is
brought within the relations and circumstances provided for,
is affected by the law.

I am therefore clearly of the opinion that it is not a local
or special law within the meaning of section 3o of article' 3
| of the constitution, and that although it requires the payment
of the road tax levied upon the valuation of railways within
the state at a different time than the road tax levied upon the
; valuation of other property is required to be paid, it is constitu-
' tional and valid and will be upheld by the courts.

Respectfully submitted,
Caas. W. MuLLAN,
Attorney-General.
Des Moines, lowa, February 27, 1902.

To tTue SENATE CoMMITTEE oN WAvs AND MEANS.
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Mixe Ixspecror - CERTIFICATE OF CoMPETENCY —Such cer-
tificate issued by the board of examiners under section
2451 of the code continues during the life of the per-
son to whom it is issued, or until the same has been
revoked for cause shown,

Sik—Complying with your request for an opinion as to
whether a mine inspector, holding a certificate of competency
from the board of examiners, who is an applicant for reappoint-
ment, 18 required to submit to another examination by the board,
and to receive another certificate of competency from them to
be eligible to reappointment, 1 submit the following:

Section 2478 of the code provides:

“The governor shall appoint three mine inspectors from
those receiving certificates of competency from the board
of examiners hereinafter provided for, who shall hold their
office for two years and until their successors shall be ap-
pointed and qualified, subject to removal for cause, * * *”

Section 2481 of the code provides:

*The examination shall consist of written and oral ques-
tions in theoretical and practical mining and mine engi-
neering, on the nature and property of noxious and pois-
onous gases found in mines, and on the different systems
of working and ventilating coal mines. During the progress
of the examination books, memoranda or notes shall not be
allowed or used, and the board shall issue to those examined
and found to possess the requisite qualifications, certificates
of competency for the position of mine inspector.”

The provisions of this section do not limit the time for
which such certificates shall be issued, nor is there any provision
in chapter 9 of title XII of the code limiting the life of such cer-
tificate. In the absence of any provision of law limiting the
time for which such certificate may be issued, 1 am of the opin-
ion that where it is issued to a person who has taken the ex-
amination required by law, it will continue in force and effect
during the lifetime of such person, unless it is sponer revoked
for cause. A careful reading of chapter g of title XII of the
code and the amendments thereto bear out the conclusion that
this was the intent of the legislature.

3
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I am therefore of the opimon that any person h.ulding's-uch
certificate of competenicy duly issued by the board of examiners.
is eligible to the appointment of mine mspector under chr;q#t:r
g of title XII of the code, and if he has been prev rausly api?o'l.nt-e;d
to such position and his term of office 15 about to expire, he
1§ not required to take a re-examination as to his competency
to make him ¢ligible to the appomtment.

Respect fully sabmitted,
Crias. W. MuLLAN,
Attorney-General.
Des Maines, February 28, 1goz.
To ree HovorasLe ALnsrt B. CusmiNg,
Gowoernor of lowwa.

Stare Boxps—InTERBST THEREON— Interest thereon should
be computed from the time the records of the state
show they were delivered to its agents for negoti-
ation.

Sir—Complying with your request of March 4th for a
construction of chapter 16 of the Special Session of the Eighth
General Assemby of the State of lowa, approved May 28,
1861, as to when, according to the terms of sail chapter, as-
suming that it was fully and faithiully comphed with in the
issuance of the bonds therein provided for, the honds issued
mder the authority therein given Legan to Dbear interest, T sub-
mit the following opinien:

Section 1 of the act anthorizes the state of lowa to 1Ssue
aad sell the bonds of the state to an amount nct exceeding the
sum of eight hundred thousand dallars ($8oo,000) for the pur-
pose of horrowing money to enable the state to repel invasion
and defend itself in war. The bonds provided for i the act
are to ran twenty years from the date thereof, and to bear in-
terest at the rate of seven per cent per annum, payable on the
first days of January and July of each year.

Section 2 of the act provides:

i g3t

REPORT OF THE ATTORNEY-GENERAL. 35

“And said bonds shall Le signed by the guvernur, coun-
tersigned by the anditor and treasurer, and attested by (he
great scal of the state of Towa, but the seal of the state
may be omitted from the coupons, which coupons shadl he
signed by the aunditor of state, the necessa ry expense of
which shall e paid out of the war defense fund. No
bunds shall be signed or perfected prior to the time they
are actually needed for negotiation, and then i such
amounts emly as may be requsite for the time being, and
sard bonds shall not be signed and perfected until the
agents herein appointed are ready to receive them in pers
son for sale and negotation as provided in this aet.”

Section 5 of the act provides:

“The governor of the state, Charles Mason of Des
Meines county, Willlam Smyth of Linn county, James
Barker of Lucas county, and C. W. Slagle of Jefferson
county, are hereby appointed a board of commissioners
who, or a majority of whom, shall cause to e wsued and
cold from tune to time only so many of the konds hereby
authorized as m thewr judgment the wants wad necessities
af the state may require.”

Section 6 provides :

“The treasurer of state and Maturin L. Iisher of Clay-
ton county he and thew are hereby declared to be agents of
this state, with full power to negotiate said loan, to sell and
transfer saud bonds, and to do all things necessary mn the
premises.’”

Seetion 11 provides

“1f such a course is deemed advisable by fthe commis-
stoners appomted in seetion 5 of this act, the agents may,
on the written divection of said commissioners. or a Ny
jority of them. sell at private szale the said bonds, or any
part thereof, in this state at their nominal par value, but
i no anstance for Jess, except as hereinafter  pravided.
Any sale of the sawd Londs made tn the city of New York
must he made m the following manner, to wit : The said
agents shall give at least twenty days notice by advertis-
ing in the New York Daily Times, Daily Newe ¥Vork Trib-
wie, Dady New York Jowrnal of Commerce, or at least
two of them, and Daily Boston Atlas and Daily Baston
Post. or at least one of them. and the Daily Chicago Trib-
wne, or other daily newspaper in Chicago, fixing the time
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and jpviting sealed yroposals {or said loan, W?ﬁfh _Sh“-l_l be
received and opened, by them at the Metropolitan Bank in
said city, where it shall e their dufy to kewp or have kept
at al ti'nn"g hefore I‘chﬂiﬂ'g any Pads, a CoOpyY of lhi‘s act for
public mspection, with such other ducuments relating there-
TG 35 may be necessary, * ¥ &7

The provisions of section 2 above quoted give to the gov-
ernor, auditer and treasurer of state the power to sign and per-
fect the bosds to be issued only 4s they were actually needed
for negotiation, Under its provisions these officers were abso-
hately prohibited from signing and perfecting any of the honds
authorized hy the act of the legislature, prior to the time th_a_t
such bonds were needed for negotiation, and then in such
amounts only as were required to meet the necessities of the
sfate,

They were further prohibited from signing and perfecting
any of said bonds until the -agmis were ready to receive them
i person for sale and negotiation as provided in the act.

By the provisions of section 5 of the board of commission-
ers, who were to have the general supervision of the sale and
negotiation of the honds, were prohibited from causing any
portion thereof to be issued or sold, except as they were required
i their judgment to meet the wants and necessities of the state.

Section 11 prohibits the sule of any of said bonds, save
those sold at private sale in the state of Towa, except upon
written sealed bids made therefor, received and opened at the
Metropolitan Bank in the city of New York.

Construing the provisions of the act of the legislature
ef May 28, 1861, which authorizes the issuance and sale of
what are known as the “war and defense bonds” of the state,
I am clearly of the opinion that no bond conld be signed, per-
fected and issued under said act, so that the same hecame an
interest bearing obligation of the state, until such time as the
commissioners determined that the wants and necessities of the
State required the same to he perfected for negotiation, and
then not until the agents of the state were ready to deliver them
to the purchasers thereof,

The clear intent of the legislature was that no bonds should
be signed or perfected, or becomte interest bearing obligations

AL pery.
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of the state, until a contract, either by the acceptance of a sealed
preposal or otherwise, was made by the agents of the state for
the sale and delivery of the bonds. “That is. when fhe agents
of the state had wade a contract, either to private parties with-
in the state, or by the acceptance of a sealed proposal for the
sale and delivery of said bonds, then, and then only, were the
cofficers of the state permitted to sigh and perfect such Donds.
and make them iuterest bearing obligations,

It is equally clear that it was the duty of the officers of the
state, when a contract for the sale of said honds had been made
by the agents, to perfect the amount of the bends to be negoti-
ated and scld under such contract, and to make theni iiterest
bearing chligations of the state in compliance with the provis-
ions of chapter 16.

That the officers of the state did their duty under these
provisicns of the law, must be presumed.

It is therefore clear that no bond issued wnder the provis-
ions of chapter 16 of the laws of the special session of the
Eighth’ General Assembly, bore interest before it was delivered
o the agents of the state to be negotiated under the eonteact of
sale made by them: and it is equally certain that all of the bonds
signed. perfected, issned and delivered under the provisions of
said act, Lare interest from the day on which they were deliv-
ered Ly the officers of the state to the agents, to be by them
delivered to the purchaser thercof under the contract of sale
previously made.

I am clear that no other construction can be put upon the
act as to when the bonds issued thereunder hegan to bear inter-
est. The intent of the legislature appears to me 1o e unmis-
takable,

In my opinion therefore interest should be computed upon
these bands from the time when the records of the state show
they were delivered to its agents for negotiation.

Respectfully submitted,
Cuas. W. Munian,
Attorney-General.
March 5, 1902.
To tne HoxorasLe ALsirt B. Cummins,
Gawernor of lotea.
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State Bavk- Hesgwarn or 1ms Existexce—It is held that
it is not necessary that the stock of a bank. organized
prior to the enactment of section 1565 of the code,
where the shares thereof are fifty dollars each, shall be
recalled and new shares of one hundred dollars each
issued to the stockholders,

Ste—Complying  with your request of March 6th for an
cpmicn as to whether a state bank, organized prior to the en-
actment of secticn 1865 of the code, which desires to renew its
corporate existence, must recall its stock which was issued in
shares of fifty dollars each and reissue such stock in shares of
ene andred dellars each, 1 beg to submit the following:

Section 1618 provides:

“Corporaticns for the construction of any work of in-
ternal improvement or for the transaction of business of
life insurance, may form to endure fifty years: those for
other purposes not to exceed twenty years; but in either
case they may be renewed from time to time for the same
or shorter periods, within three months before or after the
time for the termination thereof, if a majority of the votes
cast at any regular election or special election called for
that purpose be in favor of such renewal, and if those wish-
ing such renewal will purchase the stock of those opposed
thereto at its real value.”

The purpose of this statute is to permit corporations to
renew and extend the time of their corporate existence, and to
continue their business without interruption. When a corpora-
tion has extended and renewed the time of its corporate ex-
istence as contemplated in said section, it retains the same rights
and powers which it originally had, unless the same have been
added to or abridged by the legislature.

Section 1865 provides:

“The capital stock of state banks hereafter organized
shall be divided into shares of one hundred dollars each.
issued or acquired only upon full payment of the sum rep-
resented by them.”

The provisions of this section apply only to state banks or-
ganized after it became a law. Its enactment did not affect
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banks organized and doing business wnder the previous statute.
Banks organized under the laws of the state in force prior to
the enactment of section 1863, which desire to renew and ex-
tend the time of their corporate existence, are not included
within the provisions of said section.

The renewal and extension of the time of the existence of
a bank under the provisions of section 1618 is not the organ-
ization of a corporation. Such corporation is already organ-
ized, in existence and transacting business under the authority
which it derives from the state. Its renewal under section 1618
is the extension of the time during which such corporation, as
previously organized, is authorized to transact business. Such
extension does not fall within the provisions of section 1863,
which relates to the organization of banks and not to exten-
sion of the time of corporate existence of banks organized prior
to the enactment of that section.

Under the provisions of these statutes | am of the opinion
that it is not necessary that the stock of a bank organized prior
to the enactment of section 1863, where the shares thereof were
fifty dollars each, shall be recalled and new shares of one hun-
dred dollars each issued to the stockholders. T think no such
preceeding was contemplated by the legislature and that it is
not required by the provisions of the code.

Respectfully submitted,
Cras. W. MuLrax,
Attorney General,

March 15, 1902

To Hox. Fraxk F. Merriaa,
Auditor of Stale.
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InsvrancE—Unsirory Poriey Kxows as lowa STANDARD
Poriey—Constitutionality of the act of the legislature
providing for lowa standard fire poliey. It is held
that the proposed bill would be unconstitutional if
enacted into a law, for the reason that a standard
form of insuranee policy, when so adopted, becomes
a part of the law of the state, and this proposed act is
an attempt by the legislature to delegate its law-
making power to the auditor of state.

Sms—Complying with your request for my opinion as to
whether Hiuse file No. 336, being a bill to amend chapter faur
(4) of title IX (9) of the cade, and providing for a uniform
policy ar contract of fire insurance, to be known as the lowa
Standard Policy, is constitutional, 1 submit the fullowing -

; The Dill provides that the auditor of state shall prepare and
f:le in his office a printed form of a contract or policy of fire
msurance, with such provisions, agreements or conditions as
may be endorsed thereon or added thereto, which shall conform
to t’ln: laws of Towa, and shall form a part of such contract or
policy of insurance and be known as the Iowa Standard Policy

The bill further provides that such form of policy shal-ll
as nearly as applicable, conform to the type and form of tht:
New York standard fire insurance policy, and that the auditor
may call upon the attorney general for such assistance as to him
may seem necessary in the preparation of such policy.

1“!\ standard form of insurance policy, when adépted by a
!eg*aslature, becomes a part of the law of the state, and as such
15-a part of every contract of fire insurance entered into be-
tween fire insurance companies and individuals, The bill does
n?t ;et out a form of policy which is sought to be made a law
:m ,:de Zta;e. The pm:'\.’er .to formulate, detf.-rmine and draft a
; ‘lar orm of p?l:cy 1S attempted to be delegated by the
guesion t onoe tis o gy el T
i i ses, e legislature delegate this power

¢ auditor of state and the attarney-general?
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Section 1 of article 2 of the constitution of the state pro-
vides :
“The legislative authority of this state shall be vested in
a general assembly, which shall consist of a senate and
house of representatives, * % #%

It i< a well settled principle of law that where the legisla-
tive authurity of a state is vested in a general assembly. which
is the law-making power of the state, such authority cannot, hy
legislative enactment or cotherwise, Le delegated to any other
Lody or to individuals,

In State . Weir, 33 Towa, 134, the supreme court of this
state helil that the legislature has no power to make the opera-
tion or repeal of a law dependent upon a vote of the people.
And the prineiple that the legislature cannot delegate its pow-
ers has Leen several times recognized by the courts of this state,

In 18g1 the legislature of the state of Pennsylvania enacted
a law to provide for a uniform contract or policy of insurance,
which provides that the insurance commissioner shall prepare
and file in his office a printed form in blank of fire insurance
policy. etc.. to be known as the standard fire insurance policy,
which shall be used by fire insurance companies doing business
in the state. The question of the constitutionality of such a
Jaw arose in the case of O'Neil v. American Fire Insurance
Company, which is reported in 30 Atlantic Reporter, at page
243. The supreme court of Pennsylvania in passing upon the
question said:

“The act of 1891 is a delegation of legislative authority.
because: First. The act does not fix the terms and condi-
tions of the policy, the use of which it commands. Second.
It delegates the power to prescribe the form of the policy
and the conditions and restrictions to be added to and made
a part of it, to a single individual. Third. The appointee
clothed with this power is not named, but is designated
by his official title. He is the person who may happen to
be insurance commissioner when the time comes to prepare
the form for the standard policy for insurance against fire.
Fourth. 'The appointee is not required to report his work
to the body appointing him, but simply to file in his office
the form of policy he has devised. It does not Lbecome part
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of the statute i fact, s not reeorded in the statug
andl no trace of it can be fowd among the rec
cither branch of the legislature.™

¢ ]quk
1!'(]_3 of

In discussing the legality of this act the supreme coun of
that state says:

“The effeet of our cases is o settle frmly the rule that
the law must be complete in all it terins and provisions
when 1t leaves the legislative Lranch of the government,
amd that nothing must Le submitted 1o the judgment of the
electors or other appomntee of the legislature, except an
cption to become or not o Lecome subject o its require-
ments and penalties. * * ¥ Our conclusion js that the
act ofF 1891 15 voul because clearly uncenstitutional.”

In the same year the legislature of the state of Wisconsin
enacted a similar law empowering the insurance commissioner
to adopt a printed form in blank of a poliey of fre insurance,
together with such conditions as may he endorsed thereon,
which, as nearly as the same can be made applicable, shall con-
form to the type and form of policy adopted by the state of
New Yark. The question of the constitutionality of such act
arose in the case of Dowling . Lancashire Insurance C. ompany,
which is reported in 63 Northwestern Reporter at page 738,

After discussing the questions of law involved, the \Wisconsin
court says,

“The result of all the cases on this subject is that a law
must be complete in all its terms and provisions when it
leaves the legislative branch of the government. and noth-
ing must be left to the judgment of the electors or other
appeintee or delegate of the legislature. so that in form and
substance it is a law in all its details in presenti, hut which
may be left to take effect in futuro, if necessary, upen the
ascertainment of any prescribed fact or event, * * *
Conceding that the legislature might have adopted the New
York form as an entirety by the use of general language,
it is evident that the proposed form, to conform as near
as can be to the form adopted in New York. involved a
duty equivalent to that of revisicn, which it cannot be con-
tended could be delegated, except subject to legislative ap-
proval, While the commissioner within the discretion in-
trusted to him might have approximated, in a great degree,
to the policy which the legislature may have intended, the
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ubjection, in view o1 e rum-'nk_-r:uin'.u stated, _111:11_ n‘ has
not received the legislative saneticn, is necessarily lm.ﬂ'lu
#. » ¥ * Farthese TESONS, We hold that the '|}ru\‘le~1u.|‘|
authorizing the insurince COMMISSIONET t: PrEpare, :I])])Tlf\.[!'
and adopt a printed form in Il.lili'lk of a contract or ’pr‘lu:\
i fire msurance. together with such provisions, agree-
ments or conditions as may be endarsed thereon or mldc{:
thereto, and form a part of such comtract or poliey, and
that such form shall. as near as the same q.':m‘hcl I{Iaul;
applicable, conform to the type and form of the New . or
standard fire insurance policy, sa called and known, is un-
constitutional and yoid.”

In 1880 the legislature of the state of Minnesota enacted

a law which provided: s

“The insurance commissioner shall prepare and file in his
office * * * a printed form, in blank, of a ctmtt'_ac_:t or
policy of fire insurance, together with such pﬂjusums.
agrecments or conditions as may be cr‘l{lurh't'(l. th_uem;. o'r
added thereto. and form a part of such contract or policy,
and such form, when so filed, shall be l::.m.nwu and desig-
nated as the Minnesota standaril policy.

The act further provided that such form shall, as near as
the same can be made applicable, conform Lo the type and fung
of the New York standard fire insurance policy so called an

new, ! y

; The question of the constitutionality of this act arose in

Anderson v. Manchester Fire Insurance Company, which is

reported in 63 Northwestern Reporter, at page 241, Th; s;:-

preme court of Minnesota, in passing upon the legality of the

act, says: N )

“He (the insurance commissioner) was {o prepn:;: a.ned

adopt a standard form, once for all, and when so a op:m
it was to remain irrevocable until changed by sut:jsiqu 0
legislation, A clearer instance of an at:emplI to eegr?n-
legislative power could hardly be mggestcd.h 't u; alt) p o
ciple not questioned that, except when aut unzft '513’:‘ s
constitution, as in respect to mumicipalities, thcf egi -
cannot delegate legisiative power; cannot cm!.her“o:é i
body or person the power to determine _whatr a e
law. The legislature alone must determine “'ls.t' b
of the opinion that said chapter 217 is uncenstitution
void."
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The bill wder consuleration is identical m many of its pro-
visions with the acts passed by the Pennsylvania, Wisconsin
amd Minnesota legislatures, and the gronnd upon which those
acts were helld unconstitational and void, applies with equal foree
o this Bill. It is an attempt on the part of the legislature 1,
delegate 1o the anditor of state the power to devise and deter-
mine what shall be o standard fire insarance paliey in this stage,
am] when the same has leen prepared and filed by him, it je
to become a part of the law of the state.

The bill does not attempt in general terms to adipt the New
York standard fire insurance poliey and make it a standard
policy of this state, but specifically provides that the auditor of
state shall prepare and file in his office a printed form in blank
of a contract or policy of fire insurance, together with such
pravisions, agreements or conditions as may be endorsed thereon
or added thereto, which shall conform to the laws of Lowa, and
torm a part of such contract or policy of fire insurance, and
such form, when so filed, shall be known and designated as the
lowa standard policy.

The bill further provides that the auditor of state shall, as
near as the same can be made applicable, conform to the type
and form of the New York standard fire insurance policy, so
called and known, ‘

As is said by the Minnesota court, a clearer case of an at-
tempt by the legislature to delegate its law-making power, to
an individual, can hardly be suggested ; and I am clearly of the
apinion that the proposed bill must by the courts of this state be
held unconstitutional and void, if enacted into a law.

Respectfully submitted,
Cuas. W. MurLay,

: Attorney-General,
Des Meires, Towa, March 22 1002, e

To Messks. WiLson, BLARKEMORE and CARrDEN,
of the House Committee on Incurance.
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Swanr Laxn Graxt—DBint No. 8825 INntropveen ix Cos-
aress -As none of the lake beds were ever errone-
ously sold by the government, or erroneonsly located
by warrant or serip, they cannot be affected in any
way by the law, and the rights of the state therein
will not be prejudiced by its passage.

Sig—Complying with your request for an opinion whether
the hill imtreduced by Mr. Lacey in the house of representatives
of the United States congress, No. 8323, entitled “A bill to fin-
ally adjust the swamp land granis, and for other purposes,” in
any wise affects meandered lake beds in the state of lowa, 1
submit the following:

The bill in its terms provides that the proper officers of the
interior and treasury departments shall finally adjust and settle
the claims of any state against the United States for all lands
which have been sold or located by Xvarrant or scrip. which
were included in any grant of swamp and overflowed lands.

It applies to no lands in any state except those which ha've
Leen sold by the government, or located by warrant or serip,
and included in any grant of swamp and averflowed lands, No
jands have ever been sold by the government, or located by
warrant or scrip, which had not been previonsly surveyed by
the general government. The lake beds of the state were mean-
dered and excluded from the government survey. No part _nf
the same has ever been sold or located by warrant or scnp.
hence the bill does not and cannot apply to such lake beds.

The bill further provides:

“In such sertiement and adjustment such state shall,
upen filing proper relinquishment and waiver to the laqd
in place, or the surrender of swamp land indemnity serp
or certificates, where such scrip or certificates have been
jscued, in the manner to be prescribed by the secretary of
the interior, be allowed, credited, and paid the purchase
money actually received by the United States therefor, and
not more, and in no case to exceed one dollar and twenty-
five cents per acre, for all of such lands situated therein as
have been errcneously sold, and indemnity in cash f_nr"all
those erroneously located by warrant or serip therein.
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This clearly states the purpose of the bill, which is 10 pay
the several stites the valite of the sw amp lands which had |w:c;',
erronentsly sold, or ervoneously Tocated by warrant or scrip.
mider the uriginal government SUrvey. at a price not exceeding
ene dollir and twenty-five cents per acre.  As none of the lake
Iecds were ever erronecusly sold by the government, or erron-
cously leeated by warrant or scrip, they cannot be affected in
any way by the bill, and the rights of the state therein will not
be prejudiced by its passage,

Respectfully submitted,
Cizas, W, MuLrax,

‘ Alto ruey-General,
Des Muoines. March 23, 1902.

To Hox, E. W. BacHMAN.

SUPERINTENDENT OF PuBrio INsTRUOTION—POWERS OF—
Has authority to preseribe the conditions under which
county superintendents shall issue certificates, and to
prescribe the names and character of certificates—Has
authority to specify the minimum age of applicants to
whom certificates may be issned. It is not a com-
pliance with the law to permit an applicant to write
out an examination in the presence of the county
superintendent of one county and forward the same to
the county superintendent of another county for
examination,

Sir—Complying with your request of April 21st as to the
powers of the superintendent of public instruction conferred by
statute. I submit the following opinion:

Section 2622 of the code provides :

“He (the superintendent of public instruction) shall be
charged with the general supervision of all the county
superintendents and the common schools of the state.”
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Section 27335 provides:

“He (the county superintendent) shall at all times com-
ply with the direction o the superintendent of public in-
struction in all matters within that officer’s jurisdiction,
and serve as the organ of communication between him and
school township. district or independent distriet authari-
ties, and transmit to them or 1the teachers thereoi, all
blanks, cirenlars or other communications designed for
them,”

[t was the intention of the legislature in enacting these stat-
utes to give to the superintendent of public instruction the gen-
eral supervision over all school matters in the state, and to make
the county superintendent of schools in each county the means
whereby the rulings and acts of the superintendent of public
instruction are conveyed to or communicated to the persons
within the county,

Under the power so conferred by the legislature, the superin-
tendent of public instruction has authority to prescribe the con-
ditions under which county superintendents shall issue certifi-
cates to applicants therefor, and to preseribe the names and
character of the certificates to be issued by the county superin-
tendents.

I think it is also within the power of the superintendent of
public instruction to specify the minimum age of applicants to
whom certificates may be issued by county superintendents.

It was clearly the intention of the legislature in framing the
school law that every applicant for a certificate should appear in
person before the county superintendent to whom application
is made for a certificate, and submit to an examination by him
and in his presence. It is not, in my opinion, a compliance with
the law to permit an applicant to write out an examination in
the presence of the county superintendent of one county, and

forward the same to the county superintendent of another

county for examination, with the request that a certificate be
issued to the applicant if entitled thereto. There are many rea-
cons which will readily suggest themselves why an applicant
ghould appear in person before the county superintendent from
whom a certificate to teach a public school is asked; and this
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was ¢ontemplated Ly the legislature ni preseriling the exannna-
tions to which appheants are raquired to sabmnt before receiv-
g A certificate 1o teach,
Respeetiully submitted,
Cuas. W, MurLax,
Attarney-General.
Apnl 2R 1962
Hox, R, C. BARRETT.
Supermtendent of Public Instruction.

Bangs—Caprrran Stock THerREOF INVESTED IN GOVERNMENT
Boxps—Taxarion—It is held that state and savings
banks and loan and trust companies cannot deduct the
amount of their capital invested in government bonds

from assessment made upon the shares of stock ofsuch
associations.

Sik—1 am in receipt of your favor of the 2gth unlt. enclosing
a letter of Mr. S§. B. Reed, county attorney of Black Hawk
county, and requesting my opinion as to whether the amount
of the capital stock of a bank which is invested in government
bonds can be deducted from the assessable value of the shares of
stock of such bank when the value of such shares is assessed to
shareholders or to the bank.

Section 1322 cf the code provides:

“Shares of stock of national banks shall be assessed to
the individual shareholders at the place where the bank is
located, Shares of stock of state and savings banks and
lcan and trust companies shall be assessed to such
banks and lean and trust companies and not to the indi-
vidual stockholders.”

It is also provided in such section that the officers of national
banks shall furnish the assessor with a list of all the stockholders
and the number of shares owned by each, and the assessar shall
list to each stockholder, under the head of corporation stock, the
total value of such shares. The section further provides the
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manner and method by which the assessor shall arrive at the
value of the shares so listed by lam.

The question tw be determined is whether the shareholders
of the stock so listed and assessed can have the value of the
ameunt of the capital stock of the bank, which is invested in
government honds, deducted from the value of the stock ascer-
tained by the assessor in the manner provided in section 1322.

The (iut‘s!ir.n as to whether a national bank has the right to
deduct the amount of its capital invested in government bonds
from the value of its shares of stock when such shares are as-
sessedd to the stockhaolders, first arose in the case of Man Allen
. Assessors, 3 Wallace, 573. Mr. Justice Nelson in delivering
the opinion of the court in that case, said:

““I'he main and important question involved, and the one
which has been argued at length and with eminent ability,
is whether the state possesses the power to authorize the
taxation of the shares f these national banks in the hands
of stockholders whose capital is wholly invested in stock
and bonds of the United States?

“The court are of the opinion that this power is pos-
sessed by the state, and that it is due to the several cases
which have been so fully and satisfactorily argued Lefore
us at this term, as well as to the public interest involved.
that the question should be finally disposed of, * o

“The suggestion is, that it is a tax by the state upon the
bonds of the government which constitute the capital of the
bank, and which this court has therefore decided to be il-
legal. But this suggestion is scarcely well founded. * * *
The tax is the condition for the new rights and privileges
conferred upon these associations. :

“But, in addition to this view, the tax on the shares is
not a tax on the capital of the bank. The corporation is
the legal owner of all the property of the bank, real and
personal, and within the powers conferred upon it by the
charter, and for the purposes for which it was created, can
deal with the corporate property as absolutely as a private
individual can deal with his own. * * * .

“I'he interest of the shareholder entitles him to partici-
pate in the net profits earned by the bank in the employment
of its capital, during the existence of its charter, in propor
4
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bHun o the nmber of bis <devess and, upon its dissolution
or termination, o his proportion of the property that may
retiin of the corporation after the pavinent f its delis.
This is a distnet mdepenidont interest or property, held by
the sharehobder ke any other property that may lelong
to b, Neaw, it 15 this mterest which the act of CONgTess
bas feit sulject to taxation by the states, under the limita-
tens preseribed,”

T'he priveiple thus emmciated Ly Me. Tustice Nelson has since
been reiftirmed hy the supreme ecurt of the United States and
followed by subsequent decisions,

In Forst National Bank ©. Farseell, 10 Bissell, 270 (U, S. Cir-
cuit Court ), it 15 said :

“This is a Lill filed by the plaintff to restrain Ly fnjune-
tion the collection of a tax by the defendant. for the reason,
as alleged, that this provision of the statute has Leen vio-
lated by the assessment of the shares «f stock of the plain-
tiff in this case. It s stated in the Lill that no allowance
was made Ly the assessors for the amount of capital and
surplus invested in government honds. This is answered.,
shewing that such allowance need net be made, by the case
of an Allon v, Assessors, and the case of People v. Com-
missioners, 4 Wall,, 244."

In Exchange Natiowal Bank . Miller, 19 Fed. Rep., 370, it

15 said :

“Unless the taxation on the shares in national banks is
indirectly a tax on the property of the bank. there is no
discrimination in faver of the individual banker. and the
unincorporated bank. But in Fan Allen = Assessors, 3
Wall, 573. the supreme court of the United States decided
that a tax on the shares is not a tax on the capital of the
Lank. They state as a familiar law that the corporation is
the legal owner of all the property of the Fank, real and
personal, and that the interest of the sharsholder is a dis-
tinct independent interest or property, held by the share-
holder like any other property that mav belong to him,
and that it is this interest which the act ¢f congress has
left subject to taxation by the states. Chief Justice Chase
for himself and associates, Justices Wayne and Swayne, in
a dissenting opinion argued with great power that taxation
on shares in national banks, without ‘reference to the

REPORT OF THE ATTORNEY-GENERAL. 0l

amcunt of their eapital invested in bonds of the United
States, was actual, theugh indirect, taxation uf the _I_n-:ul-‘.
It the holding of the majority of the court was affinmed
in People 2. Commissioners, 4 Wall,, 244, and It;_l-_ stice
remuanied as settled law. 8o that the dissenting opiuon of
the Chief Justice only strengthens the authority of la
Allen o, Assessors”

Under these decisions it is clear that the stock of a natonal
Lank may ke assessed to the holder thereof as provided by sec-
ticn tg_)-z of the code. and that neither the sharehalder nor the
hank is entitled to have the amcunt of the capital stock of thc:
bank invested in government bonds deducted from the value ot
the shares so assessed. All that is required is that the shares
of stock of a national Lank so assessed to the shareholders shall
not Le assessed and taxed at a greater rate than is assessed upon
other moneyed eapital in the hands of individuals of such state;
and that the tax so imposed under the laws of the state upon the
shares of national bank associations shall not excesd the rate
imposed upon the shares of hanks organized under the author-
ity of the state where such national bauk is located,

‘Umler the provisions of section 1322, t'he shares of state and
savings banks and loan and trust conllpamcs.mnsl lie assessed 1o
the bank or company, and the questions arise: .

First—Does the provision of the statute, under which the
shares of state and savings banks are assessed in a diﬂf:mfl man-
ner from those of national banking associations, tl:'scnmmate
against national banks and in favor of state and savings banks
and loan and trust companies, in such manner that the shares
of national banking associations are assessed and taxed at a ‘rate
exceeding that imposed upon the shares of state and savings
banks and loan and trust companies, contrary to the provisions

of congress? .

Or;'::o:;t—ls theg:ssessment of the shares of state and savings
banks and loan and trust companies under the statute, an as-
sessment of their capital stock which entitles them to deduet
therefrom the amount invested in government l:xmds?

The provisions of the present statute, relating to the amss;
ment of shares of state and savings bankF and loan and tr:‘s
companies, were enacted by the Twenty-third General Assembly
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as section o ouf chapter 30 therent, This statute came hefore
the supseme court of the stite for construction iy

! : . Prinig
Sate Bank z. Reviek, g6 lowa, 235 ol

1t s ST 5 -

the aet wits mvalid because in violation ‘I‘I;_l-“l}l!][tt'(“.II“-;;‘:'{:‘:;“I’]”‘-';
i.fu- .\::}w in that it made an tnjust diserimination in the l.l ...I
ton of shiires of binking associations, In that ¢ase Mr | llw.
Riilanson, writing the opinion of the Cconrt, said: el

ol !”I:z I,ic,: .:-h;“‘ ||.;1t|'unu.l hanks and !}:ulks organized un-
ik i -._.1 ncorporation laws of this state Lransact
ar kimds  of business (oes not  show that
must Le taxed aceording tu the sume I.J::;!' \‘»ni.-;:::r l-l ]E"
:Ir:; ei.lzii,rt:'lr::ffetl l;l_nr!fe.\'!b‘-t by virtue of aets oof t_'nngres::. l:ll:r.\‘
e t'he a(ir:.:ih.tl tl;e gt-n‘er:ll government, designed to aid
oy 'llljllhll’flllﬂl‘l of a branch of the public service.
A el “-‘i“:;rﬁ 'blrbjeci 0 IIL‘{.""H‘I('I.IEI'I!S and  limita-
g m"s[]itme W Im.:: have no application tu state Lanks,
e ': class f'jf corporations which may be prop-
ap{;lie‘.;] asclen ;J ak plan of taxation different from that
SR D s 'xin s, Thf: ‘Iat{er constitute another class,
restric[ilrmq ag‘({“:::va;;:‘i;g;;]]ﬁes- ;u_ui subject to different
¢ 5, 3 y subject to a ‘fax-
?tmrlt ap;:{lcab]e only to that and simiilar clnssesl.ﬂm‘:i nf*tdl"
N the case of Hubbard v. Board, 23 Towa, 1 listi
tion based upon an Allen +. Assessors, 3 'W‘;?I. aq(";m;f((:-
‘t;;:ﬂi(ﬂ taxing the capital stock and the shares of thé(calpim?
im’tc :taud thte shares of a bank was recognized,
cqualiiv ocgtgt;at_nwﬂh any justice be said that in-
S 1on results from taxing the shares separ-
i uThle:r owner and laxing them collectively to the
il o s ey b
sents a definite part of the \\‘h?\les' ?]i}:eri:};res':?-nm hin's
¢ : » the aggre-
ﬁlaetesac;; eﬂ:ﬁ-. ttall:ces !]e\r:_ed upon the separate shares wnu’l:(ﬁ:e
st 0se levied upon the separate shares taken
gether, or upon the capital stock.”

In Davenport National Bank . Board of Equalization, 6
Iowa, 140, a similar questicn was presented to th; st rem(i
court of the state, Under the statute then in force thc; cl; ital
stock of state and savings banks was assecsed direct] tolnth’
bank, and the shares of stock of national banks we'.-le yas lI
to the shareholders. Tt was claimed by the Davenport Nai?so:I
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Bank that this statute nnjustly discriminated against the assess-
ment of the steck of mativnal banks and was in conflict with
the act of congress permitting the same to be assessed by state
authorities.

The point was there made that a state or savings bank might
invest its capital in non-taxable government bonds, and deduct
the amount so invested from the value of its capital stock sub-
ject to assessment, and that the statute directing the shares of
stock of national banks to be assessed by the individual stock-
holders did not pernit the capital of national banks invested in
government bonds to be deducted from the assessed value i
the stock; and for that reason the statute discriminated against
the assessment of shares of national banks, and permitted an
assessiment thereof at a rate greater than that imposed upon
the shares of state and savings banks.

The state court held that although state and savings banks
might deduct the amount of their capital invested in govern-
ment bonds from the assessable value of their property, such
fact did not make such a discrimination between banks of that
class and national banks as to render the law invalid. The case
was taken from the state court to the United States court upon
a writ of error. and the decision of the state court was sus-
tained. 123 U. 8., 84. Mr. Justice Miller, delivering the
opinion of the court, said:

“It has never been held by this court that the states should
abandon systems of taxation of their own banks, or of
money in the hands of their other corporations, which they
may think the most wise and efficient modes of taxing their
own corporate organizations, in order to make that taxa-
tion conform to the system of taxing the national banks
upon the shares of their stock in the hands of their owners.
All that has ever been held to be necessary is, that the sys-
tem of state taxation of its own citizens, of its own banks,
and of its own corporations shall not work a discrimina-
tion unfavorable to the holders of the shares of the national
banks. Nor does the act of congress require anything
more than this; neither its language nor its purpose can
be construed to go any farther. Within these limits, the
manner of assessing and collecting all taxes by the states
is uncontrolled by the act of congress. :
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“In the ease Leb re s the s FE Ler vent 15 at=sessedl
uptar the capionl o the savivgs Tanks as uppn the shares of
the patioral Lanks, 1t does iy satisfactorily appear from
anyehing G oaid i 1Ns tocand i this tax upen the mon-
cred eapital of the savings Fauks is not as erest as thst
W the shares of stoek an the national banks. It is pot
Beveesary nor a probable nference from anvthing in this
SNStem ot taxation that it shoald be so, and it is nat shown
iy any actal facts in the record that it is so, i then
neither the necessary, wsual or probable effect of the system
of assessment diserimmates iy faver of the savings banks
against the national Lanks upon the face of the statvte.
nor any evidence given of the intention of the legislature 1o
make such a discrimination, nor any proof that it warks
an actual and material diserimination. it is nat a case for
this conrt to hold the statute unconstitutional.”

The statute which was upheld Ly the conrts provided for the
assessment of the capital stock of state and savings hanks, and
clearly gave them the right to deduct therefrom the amount
mvested in government honds,

Under the present statte the capital stock of these institi-
tions cannot be assessed, The assessment must be made upon
the shares of the capital stock owned by the shareholders, [j
the methed of assessment provided for by the former statute
was not such a discrimination as to make the law invalid, it is
clear that no such discrimination exists in the present statute.

It is troe that in enacting the present statute the clause, “but
Not at a greater rate than is assessed on other moneved capitai
in the hands of individuals,” was omitted. Such emissicn can-
not, however, in any wise affect the validity of the statute if the
provisions thereof da not in fact discriminate.in favor of state
and savings banks and against the taxing of the shares of na-
tional banking asscciations. Neither the necessary, usual nor
probable effect of the system of assessment under the present
statute discriminates in favor of state and savings banks and
against national banking associations, and no evidence of the
intention of the legislature to make such a discrimination ap-
pears from the provisions of the statute,

The question, whether a statute discriminates in favor of state
banks and against national banks, must be determined from
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the provigens providmg for the method -‘.f s '\'Iil'lfl; .'.’-u’ 1
statute might be clearly mvalid becanse of such diserimnation
aned ver eomtain the clavse inecrporated n the former '\t:lwlt.'
Under the present stasuie, the shares o all Ix'mkm;.; assoct-
pens i the state are to be assessed at twenty-five per c‘cr'll ol
their actual valne. LUpon such assessment the amocunt of _'I.h.c
tax levied :s laid equally on all.  There can he no t'h'icr.mm:m!m..
Each equally bears its just proportion of the burden of taxation,
and na more, ; o s
Under the autherity of the cases cited and ﬂllll‘ principles ;
law enunciated thereby, | am clearly of the opinion tlllm the
present statute. which provides the manner of asslr-mng II::
stock of national bank assceiations and state and savings :.ank-
and loan and trust companies, is valid, and that nauun:nlr ,:;“':-
ing associations are not entitled to deduct the nmt..t.mt‘:“m‘u:i‘f
ta.piml mvested in government bonds from the assess
i of stock.
Ihi;;u:h::;:ilicfn whether state and savings banks and :l!.i.l:‘! :‘:nl
trust companies are entitled to tledtlct the amount nl:f t ;.1.: , e
ital invested in government bonds is not of so easy m _u ion. "
It can be urged with cnnsidcrah!e'furcc that the .1.\.81:':5151:10:“
of the shares of stock of these institutions t the l;.auks m:k n:;,;
companies, is in fact an assessment of their capital sl; : ;“..
that they have the right, therefore, to deduct frun; s:n_: 1ka.l.“ ,I“--
ment the amcunt invested in government bnm!s. thin .l o
ever, upon a careful consideration of the question the cn;c usi "
rnus; be reached that the assesﬂﬂml'nf thF ﬁha::; of these in
stitutions is not an assessment of their caplu! st' hc .
The capital stock is owned by the corporation .‘l :‘ e
owned by the stockholders. Each exists as : c ;ss e
and independent property. The value ni.t e sdarcsv { .
upon the earning capacity of the corporation and ma ._!:Izr:lmk
exceed the amount of the capital str_sck, While the _::ap:mm.‘s x
of a bank is an impoertant element in the 'va!ue 1;: “;a :1 o o.[ .
is not the only element of such \-alug. Under the c; it
corporation, the stockholder mjo{}s‘e 1'1g'ht'sml au:l m;;n: fq:;: i
indepen of the value of capi ) ’
::cd‘;mx u[::: the shares is but a tax upon the enjoyment of
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such new nses and privileges conferred by the charter of the
association,

The corporation is the legal owner of all of the property of
the hank, real and personal. and. within the powers conferred
upon it by the charter, and for the purpese for which it was
created, can deal with the corporate property as absolutely as a
private individual can deal with his own. The shares of stock
are not the property of the corporation. They are owned Ly the
shareholders.  The interest of the shareholder entitles him to
participate in the net profits earned by the bank, and upon s
dissolution or termination, to his proportion of the property that
may remain after the debts of the corporation are paid. This is
a distinet, independent interest or property held by the share
holder, and it is competent for the legislature te provide that a
tax shall be levied upon such interest or property in lien
of any other tax upon the property awned by the corporation.
Van Allen v, Assessors, supra.

In Primghar State Bank v. Rerick, supra, it is said:

“But as the capital of a state bank is really owned by the
stockholders, and is reduced by the amount paid for taxes,
its value is reduced by a sum equal to that paid, and the
sharcholders do in effect pay the taxes.”

This view is fully sustained in the recent case of Cleveland
Trust Company t. Lander, reported in the advance sheets of
the United States Supreme Court Reports, velume g, 304. It is
there said :

“ * * % the contention is that the tax on the

shares, being equivalent to a tax on the property of the
Trust Company, there must be deducted from the value of
the shares, that portion of the capital of the company in-
vested in United States bonds. .

“The answer to the contention is obvious and may be
brief. The contention destroys the separate individuality
recognized, as we have seen, by this court of the Trust
Company and its shareholders, and seeks to nullify one
provision of the revised statutes of the United States, by
another between which there is no want of harmony. And
what the constitution of the state of Ohio, or what the
statutes of the state require, as to taxation, must be left
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to be decided by the supreme court of the state; and
whether that court has decided logically or illogieally that
a tax authorized by the laws of the United States on the
shares of the company satisfies the constitution of the
state as a tax on the corporation, is not cpen 10 Gur review
or objection. ‘The manner of taxation hemng legal under
the statutes of the United States, its effect cannot be com-
plained of in the federal tribunals.”

The distinction made in the cases cited, between the capital
stock of a bank and its shares of stock owned by its shar.e-
holders, appears to me to be logical and annd. .'l‘hey exist
as independent and distinct properties. Each is subject to tax-
ation as may be determined by the legislature of the state. The
fevying of a tax upon one is not the taxation of the other.

Upon a careful consideration of the question, 1 am therefore
of the opinion that state and savings l)allkfﬁ and .Inan_ and trust
companies cannot deduct the amount of their capital invested in
government bonds from an assessment macde upon the shares
of stock of such associations.

Respectfully submitted,
Cuas; W. MULLAN,
= Attorney-General.

May 1, 1902. ‘

Hox. F. F. MERRIAM,
Auditor of State.
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Issuraxcr Compaxies —Prace wnere Acrioxy caxy BE CoM-
siExcED vron Prosissory Nores-—House File No. 78—
Constitutionality of. It is held that the above bill is
anconstitutional and invalid under the fourteenth
amendment of the Constitution of the United States
and section 1 of article 1 of the constitution of the
state of lowa, for the reagon that it arbitrarily attempts
a classification of corporations as to property owned
and held by them which does not naturally exist, and
is not framed so as to extend to and embrace equally
all persons who are or may be in like situation, and
abridges the right of such ecorporations to sell and
transfer property legally held by them under the law
of the state.

Ste—Complying with your request, | herewith sulmiit a brief
as {os the constitutionabity of House file No. 78, relating to the
place where action can he commenced upon  promissory notes
made e msurance companies,

At the autset of this question two fundamental pPropositions
are presented ;

First—That corporativns are perscns within the Pravisions
of the fourteenth amendment of the Constitution of the United
states, and that the rights and securities guaranteed to persims
.) ‘L‘_he:l.t :_n._tf.t..mmn,t cannot be disregarded in respect to these
-ful;:hcrsll entities, any more than they can be in respect to the
individuals who are the equitable owners of the property lse-
fonging to such carporations. o

*\ s.;i':ui"c_: has no more power (o deny corporations equal pro-
tection _<_;_f the law than it has to deny such protection to indiv-
ual citizens,

Saith Clara Co, 2, §. Pac. R. Co,, 118 U. 8., 364

Pembing Mining Co, o, P o, 12 »_fU_ S 1-8?-*. 3945

4;4--:[{-). ’{-”(’.{(‘h 7. -6‘0‘ o, fl’fﬂf‘k(-’jﬁ 127 'U, S‘gﬂq.

g:;f. Lf; S8, L. ?.EC(}'. 7, jgt."(.‘f‘,",:c:g')‘-ﬁ. 120 Lk 'S:“ "‘9'6‘
tartotte & Columbio R. Co. + ) s TE 3
‘3}86 ‘ 2 B G’J)bs, 142 L, . I
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Coviugton & Lexiagloa T, Ce o Sanfond. (84 L
Grlf. Lol & Sawda Fr i U, 4 Silis W L B

1 50,

Sceond— A\l classification for legislative purpeses must have
gome reascnahle Lasis upoen which tw stand. [t must always rest
upen some difference which bears g reasonalile and just velation
to the act in respect to which the clagsihcution is proposed. and
can never e made arbitrarily and without such basis,

The differences swhich will suppert class legislation must be
such as in the nature of things {0 furmish a reasonable basis for
separate laws and regulations.

Gulf, Col. & Sante Fe Ry, ¢ Ells, 165 U, K. 155
State w. Loomis, 115 Mo, 307;
Vanzsant o, [Vaddel, 2 Yerger, 260

Dibrell v, Morris® Heirs, 15 5. W., 87;
Beil's Gap Ry. Co. ». Pa.. 134 U. 5, 2327
Nrchols ©. Welter, 37 Mim., 202;
Johnson . Ry. Ceo., ag M., 222;
Swutton v. State, o6 Teni, 650
State », Garbroski, 113 lowa, 496

In Fansant ». Waddel, swpra. it is said:

“Tvery partial or private law whieli directly proposes to
destroy or affect individual rvights, or does the same fhing
by affording remedies leading te similar consequences, 18
unconstitutional and void. Were this otherwise, odious
individuals and corporate bodies wonld Le governed hy one
ride. and the mass of community who make the law, by
another.”

In Pibreil ¢ Morris® Heirs, supra, it ia <aid

“We conclude npon a veview of the cases referred to
aljove, that whether 4 statute he publie r privité. general
e special, in form, if it attempts (o create distinctions and
classifications hetween citizens of this state, the lasis of
euehr e¢lassification must be natural and not arbitrary.”

In Bell’s Gap Ry. Co. v Pennsylvania, it is said:

“Al such regulations, and these of liké charactér, $o
long as they proceed within reéasenable limite and peneral
usage, are within the discretion of the state legislature, ar
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the peaple of the state framing their constitution, But
clear and hostile diseriminations against particular persons
and classes, especially such as are of an unasual character,
unknown to the principles of our govérnment, might be
ohnoxious to the constitutional prohibition.”

In Gulf, Colorado & Santa Fe Ry. Co. w. Ellis, it 1s said :

“Indeed. the statute arbitrarily singles out one class of
debtors and punishes it for a failure to perform certam
duties—duties which are egually ebligatory upon all
delstors; a punishment not visited by reason of the failifre
to comply with any proper police regulations, or for the
protection of the laboring classes or to prevent htigation
about trifling matters, or in consequence of any special
corporate privileges bestowed by the state. Unless the leg-
islature may arbitrarily select one corporation ¢r one class
of corporations, one individual or one class of individuals,
and visit a penalty upon them which is nét imposed upon
others guilty of like delinquency, this statute cannot he sus-
tained. ‘ '

“But arbitrary selection can never be justified by calling
it classification. T'he equal protection demanded by the
fourteenth amendment forbids this. No langunage is more
warthy of frequent and thoughtful consideration than these
words of Mr. Justice Matthews, speaking fer this court, in
YVick Wo w. Hopkins, 118 1. 8., 356: “When we consider
the nature and the theory of our instifutions of govern-
ment, the principles upon which they are supposed to rest,
and review the history of their development, we are con-
strained to conclude that they do not mean to leave room
for the play and action of purely personal and arbitrary
po“-, E’l’,‘ EE

In State s Hammer, 42 N, J. Law, 439, it is said

“The true principle requires semething more than a des-
ignation by characteristics such as will serve to classity,
for the characteristics which thus serve as a bhasis of clas-
sification must be of such a nature as to mark the objects
so designated as peculiarly requiring exclusive legislation.
There must e a substantial distinction. having reference to
the subject matter of the proposed legislation, hetween the
objects or places embraced in such legislation and the ol-
jeets and places excluded. The marks of distinction on
which the classification is founded nwust be sueh, in the na-
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ture of thines. as will in some reasonable degree, at least,
accomnt for or Justify the restriction of the legishaion ™

In Sutten 7. Statc, g6 Teun.. 696, the rule is tersely stated;

“First, it must be so formed as to extend to amd em-
brace equally all persons who are or may be in the like
sitnation or ¢ircnmstances: and, secandly, the classification
must ke natural and reasonable, and not arbitrary or ea-
Pricions,

Many ather extracts from the opinions of the highest courts
in the country might be given helding the same doctrine, but it
s not deemed necessary as the rule eontended for has been
adopted by our own supremie court in the case of State =+, Gare
broski, in which the entire questicn is ably discussed m the
opinion of the court.

The bill wnder consideration provides that no action shall Le
brought by the receivér ar assigns of any company, or any as-
signee or endorsee of such company. receiver ar assignee, against
a resident of this state, on any obligation or contract for pay-
ment of money due from the insurad on econtracts of insurance
at a place other than in the connty where the defendant resides.

By the provisions of this act ene class of corporations is sin-
gled out and prohibited from transferring contracts which they
may hold for the pavment of money. It is a well known
fact that corporations, organized for the puvpose of insuring
property and lives, in many cases accept from the person whaoun,
they msure, negotiable promissory notes for the premiums
agreed to be paid by the insured. The abligation of the com-
pany to pay the loss of the insured, if any oceurs, is a pood con-
sideration for the execution and delivery of such promissory
chligations; and the making and delivery of such notes on the
wther hand s equally a good consideration for the obligation
of the company to pay to the insured his lass, if any Oecurs.
In the hands of the insurance company these are valid ohligas
tions, and a part of the property and assets of the company. Tf
they contain a nrovigion that action may be brought against the
msured at the place where the home office of the company i§
located, such prevision is a valid contract, hinding upon the
maker of the obligation, and in the practical carrying on of the
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laisiness of insurance increases the eommercial vatue of the ob-
igation. .
I!L?;l the bill wader eomsideration shoukd became a law, the m-
surarice company holding notes which, by their terms, were pay-
alde 4t the heme office of the eompany, would he absolutely

| 1:fr:]7‘i—hit'er.l from trapsferring or assigning the entire Ff'ii.iffafi
iei any ather person.  That is, if it shoulkl be deemed nc-c@-ﬁﬂﬂff
(. the best interests of an nsurange campany to sell and transfer
a part of its assels. consisting of such ];rr:.n'n:sﬁnry nm—cs--._ for ﬂ‘m_
purpese uf meeting its fosses anel Habilities, such contracts m
the hands of an assignee af the company wou 1d, under the j.}l.'“‘
visiong of the Bill, become a different eontraet than the same -
strument was i the hands of the original holder.

The right to sell and transfer the property of insurance ¢or-
parations is seught to be abridged by the prr;r-ision.s‘ &f the act.
The contract as origimally entered into hetween the insured and
the insurer is attemptéd to be modified, altered, changecd andl
abridged By the transfer of such contract by the original holder
thereof. .

The vight to possess preperty, to sell and alienate the same,
to make contracts in regard thereto, to enter into contracts for
the payment of memey, and to sell, assign and transfer the same,
has always hoen held an indefeasible right. in the exercise of
which every person is protected under the provisions of the con--
stitution, =

Yones . Great Southern Hotel Co., 79 Fed. Rep.,
481,
In Stratton Claimanls v, Morris, 89 Tenn., 497, it is said:
“When the constitution of this state was framed, the
right to own, to held, to enjoy. to alien, to devise and to
transmit property by inheritance, was enjoyed to the full-
ness and perfectien of abselute right, and one of the ob-
jects of the constitution was fo protect and preserve this
right. 'P'o take from property its chief clement of value, and

1o deny the citizen the right to use and transfer it in any

proper and legitimate methed, 15 as mueh depriving him of

his property as if the property itzelf was taken,”
I the legislature had wndertaken to prohibit insurance cor-
porations, and persens far whom insurance contracts are made,
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from providing that  prosnss TV ONOEs  grven o insance
premiums <hi okd wea ke made payvable at the hoane office ¢ [ tlie
msurance company., it might Le well said that such act of the
ligislature would e void, for the reason that it interfered with
the hlerty of contraet.  Sueh comiracts are now Jas fully exe-
cuted Between the wsarer and the msured, and when so execited
etid dehivered beceme the property of the insurer, and the right
of the insuranee company to enjoy, transfer, sell and dispose of
such contracts, and confer upon s assignee the same vights
with the insurance cempany held before the transfer, is in my
Judgment as much a part of the liberty of contract, gusrantesl
to every person ander the constitution, as is the vight o oy -
mally take such promissory notes.

The right to cwn property. to be protected in the right nse
thereef, and to enjoy. eéxchange, transfer or transmit it, can vot
be taken frem the eitizen by arbitrary enactment of the legisla-
ture.

“To forlid an mdividual ar a class the right to the acqui-
sition or chjeyment of property in such manner as shoukl
Le permitted ¢ a commumty at large, would be to deprive
them of lberty in particulars of primary importance to
their pursuit of happiness.”

Cooley on Censtitutional Limitations, 6th ed., 484.

“And those who should claim a vight to do so ought (0
e able to show a specific authority thevefor, instesd of
calling upon others to shaw how and where the authority
1§ negatived.” Tbhid.

No valid reason ¢an be given why a poniissory note, executed
and dehvered n consideration of a contract of insurance, should
not standd upon the same fooling, so far as the right of the
holder to transfer the same 18 concerned, as a note given for
any commodity or for any other valid consideration,

The act of the legislature attempts to ereate a distinetion and
classification Fetween one class of corporations and ather per-
sons within the state, which does not exist naturally, or furnish
a reasonable hasis for separate laws and regulations, The ¢las-
sification is unnatural and arbitrary, as there exists no substan-
tial distinction between premissory obligations and other prep-
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erty held by an insurance company, and obligations and property

held by other corporations within the state. .
For the reason that the act thus arbitrarily attempts a classi-

fication of corporations as ta property cwned and held by them,
which does not naturally exist, and is not f ramed so as to exte'nd
to and embrace equally all persons who are or may be in like
situation, and abridges the right of such corpcrations to sell and
transfer property legally held by them under the law of the
state, the act is, in my opinion, mvalid under the fourteenth
amendment of the Constitution of the United States, and sec-
tion 1 of article 1 of the constitution of the state of Towa.
Respectfully submitted,
Cuas. W. MULLAN,
Attorney-General.

May 7, 1902.

To rnr HoNoraBrE A. B. CuMMINS,
Governor of lowa.

. i

SmipmeNT oF Grary WriTHIN THE STATE—A shipment of
grain from one point within the state to another point
within the state is not an interstate transaction, and
the state board of railway commissioners has full power
in the premises.

Sirs—I1 am in receipt of your favor of the 7th inst. asking
my opinion as fo whether a shipment of grain from a point in
the state of lowa on one line of railway, to Council Bluffs, an-
other point within the state, there to be taken by the consignor
and by him reshipped to some other point without the state of
Iowa, falls within the interstate commerce, or whether it is
the transportation of property by a common carrier wholly
within the state, and therefore subject to the jurisdiction of the
hoard of railroad commissioners of the state. In reply I sub-
mit the following opinion:

, ’gh.e case as stated by your secretary, and as I understand it,
1s this:
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The A. A, Berry Seed Company of Clarinda, Iowa, have seed
corn in the possession of their agent at Sloan, lowa. They de-
sire to ship this corn from Sloan. Towa. to Council Bluffs,
lowa, over the Chicago & North-Western Railway, and have
applied for cars for that purpose, which have been refused on
the ground that the transportation from Sloan to Council Bluffs
constitutes only a part of the carriage of the corn. as 1t is de-
signed to be shipped to points beyond the state, the purpose of
the Berry Seed Company being to bill the corn from Sloan to
Council Bluffs, and there have the same delivered (o them to
be afterward reshipped by them to its destination over another
line of railway.

I am clearly of the opinion that the contention of the Chicago
& Nerth-Western Railway can not be maintained. The case
dees not fall within the class which has been declared by the
courts to be interstate commerce.

It is unquestionably true that where goeds are delivered to
a common carrier which only transports the same within the
limits of a state, and then delivers them to another common car-
rier for transportation to a point beyond the state line, the trans-
portation by the first carrier is interstate commerce, although
it does not take the goods beyond the limits of the state. This
was held in the leading case of The Damiel Ball, 10 Wall., 557,
and the principle announced therein has since heen closely ad-
hered to by subsequent ¢lecisions; but in all the cases where
such transportation wholly within the state has been held to be
interstate commerce, the goods or property delivered to the
carrier within the state was designed to be transported by the
and delivered to another common carrier to he transported be-
yond the state, without again coming into the possession of the
¢onsignor before delivery to the consignee.

In the case under consideration the property is to he delivered
to a common carrier at a point within the state, and by it con-
veyed to another point within the state, and there delivered to
the consignor. When it is so delivered the consignor is at lib-
eity to deliver it to another common carrier to be transported
beyond the state, or to make such other disposition thereaf as

he may see fit. So far as the first common carrier is concerned,
5
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its enfire responsibility ceases when it delivers the goods to the
comsignor at the place of destination within the state; and so
far us such carrier is concerned it is purely a trapsaction wholly
within the state and does not come within the rules of interstate
cominerce,

No reason can be assigned why a commen earrier should re-
fuse to accept gouds or property tendered to it for transporta-

fion between two points within the state, hecanse the owner

thereof to whom such property is to be delivered at the destma-
tion within the state, intends tu reship the same over the line of
some other common carrier to a point without the state. The
trangaction, so far as the original carrier is concerned, hegins
and ends within the state, and is therefore not only not within
the rules of interstate commerce, but is within the rules and
regulations of the state board of railroad commissioners.

If the A. A. Berry Seed Company wishes to ship its corn at
Sloan to Council Bluffs for distribution to other points outside
of the state, it has the absolute right to de 50, and the North-
Western Railway Company must furnish it cars and facilities
for such shipment; and so far as that company is concerned, it
15 wholly immaterial what disposition the seed company makes
of the pruperty after it is delivered to them at Council Bluffs.

It is not an interstate transaction, and the state board of rail-
way comnmussioners has fall power in the premises.

Respectfully submitted,
CHas. W. MviLAN,
| Attorney-General.
May 13, 1902.
To Tue Srams Boawn oF RAILROAD COMMISSIONERS.
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Boarp or CoxtroL—Teacurrs Emproven 1y trE Sonoorn
For Dear axp Dusms—Comprxsation ar—It is held
that the state is liable for whatever damages the
teachers may sustain by reason of its inability te
furnish the facilities necessary to carry out contracts.
Such damage cannot exceed the amount of the salary
agreed to be paid, and it may be less than that amount.

Strs —In compliance with your request of the r2th inst,, ask-
ing my opinion as to whether the board of control should pay
the teachers who were emploved in the School for the Deaf at

Council Bluffs for the entire period for which they contracted

to teach, I submit the following apinion :

Since the receipt of your request I have veceived from Super-
intendent Rothert certified copics of the request of the supérin-
tendent of the school for an application by the teacher for a po-

wsition therein, the application made by the teacher, and the ac-

ceptance thereof by the superintendent. Kach of theése contains
# provision that if the apphcation is accepted, the request, appli-
ication and acceptance shall be construed to be a contract. Such
provision is perhaps surplusage, as the application and accept-
ance clearly amount (o a written contract hetween the agent of
the state upon the one part, and the teacher upon the other,
whereby the superintendent of the school acting for the state
agrees to employ the teacher for the term named in the applica-
tion and acceptance, and to pay the salary therein specified ; and
the teacher, upon the other part, agrees that she will teach in
the institution, and perform the duties required as such teacher, .
for the term named in the contract in consideration of the pay-
ment of the salary specified, sickness, death or dismissal alone
preventing.

Such a contract is not, in my opinion, prohibited by the pro-
visions of sections 34 and 37 of chapter 118 of the acts of the
Twenty-seventh General Assembly. It was not intended by the
legislature n enacting these sections to prevent the state from
entering into contracts with teachers in the public institutions,
whereby they obligated themselves to teach there¢in for the
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school vear, and wherchy the state upon its part became bound
for their employment for such term. The cr‘mirz'icts m:—u_‘l.e j)eF
tveeen Superintendent Rothert and the teachers in the bcl_z.ool
for the Deaf are, therefore, valid contracts between the state
and the teachers, and both parties ave bound thereby.

By such contract the state is obligated to employ the te'ach:er
for the schuol year ending June 30, 1902, and the teacher is ab~
ligated to perform such duties as may be required of her as a
geacher in the school during that period, at the salary fixed by
the contract, Neither party can abandon or abrogate the con-
tract without the consent of the other. It can only be termin-
ated withont the consent of the teacher when she is discharged
fur cause, after having an opportunity to meet any charges
which are inade. :

Under the contract it is the duty of the state to furmsh proper
facilities for the work which the teacher is obligated to perform,
and a failure to do so is a breach of the contract.

In the case under consideration the state furnished to the

teachers employed in the schoal, the facilities for carrying ouf
their contracts, and they were engaged in the performance of
the work for which they were employed, until one of the build-
ings connected with the school was destroyed by fire, and the
state by reascn of the destruction thereof is now unable to carry
cut its contract.

The question presented is whether the destruction of the
building by fire, and the inability on the part of the state to fur-
nish to the teacher the facilities necessary to carry out the con-

~tract, releases the state from the obligation of its centract, and
relieves 1t from hability for the salary agreed to be paid.

A question of this character arose in this state in 1877 when
the Honorable Jolin F. McJunkin was att(;urne}uge-x;efra], and
was referred to him by the superintendent of public instruction.
The question upon which he was called to express an opinion
was whether a school distriet was liable for the salarvies of
teachers employed hy it in a case where the schoolhouse was
gestroyed by fire, and it was impracticable for the district to
procure rooms and furnish facilities for the carrying out of the
contracts on the part of the teachers emploved. The conelusion
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of Mr. MeJunkin upen this guestion. was that the destraction
of the schoolhouse, and the fact that it was impracticable for
the distriet to procure rooms and facilities for carrying out the
contracts with the teachers, did not relieve the district from s
Hability for payment of their salaries.

A similar case arose in Michigan where the public schools
were closed on account of an epidemic of smallpox. and the
teachers were unable to carry out their contracts for that reason,
The district refused fo pay the salaries of the teachers, and an
action was brought by one of them ta recover the amount
claimed to be due under his contract. The trial court sustained
the position of the district. An appeal was taken to the supreme
court, the judgment of the court below was reversed, and the
chistrict was held to be liable for the payment of the teachers’
salaries. In passing upon the liability of the district, the su-
preme court of Michigan said:

"Beyond controversy, the closing of the schools was a
wise and timely expedient, but the defense interposed cau
not rest on that. It must appear that observance of the
centrget by the district was caused to be impossible by aet
of Gud. [t is not encugh that great difficuilties were en-
countered. or that there existed wrgent and satisfactory
reasons for stepping the schoels,  Bat this 18 all the evi-
cdence tended to show, The contract between the parties
was positive and fer lawful abjects. On one side schaol
buildings and pupils were to be furnished, and on the other
perscnal service as a teacher. The plaintiff continued ready

" to perform, but the district refused to open its houses and

allow the attendance of pupils, and it ther¢by prevented
performance Ly the plantiff.  Admitting that the circum-
stances justified the officers, vet there is no rule of justice
which will entitle the district to visit its own misforfune
upon the plamtiff.”  Dewey . Alpena Sch. Dist., 43 Mich,,
480.

As is suggested in the case from which the above guotation
i« taken, unless a teacher is discharged for cause, the state can
only he excused from the performance of the contract upon its
part by an act of Gaod.

Doeés the destruction of the building by fire, which prévents
the performance of the contract on the part of the state amd the
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teacher, fall within the legal definition of an act of God? Upon
this questiont many cases might be cited, but L will content iy~
self with simply saying that the destruction of a building by fire
has never hy any court, so far as 1 liave heen ahle to discover,
been held to fall within that dehnition; and in a Jarge number
of cases it has been directly held that the destruction of a build-
ing by fire 1 not an act of God, which excuses the performance
of a contract, and such is now the well settled law of this coun-
try.

Adams . Nichols, 19 Pick., 275 _

Booth v, Spuvtenduywil Rolling Mill Co., 6o N. Y,

487.

In Trenton Public Schools w. Bennetf, 27 N. J. L., 5713, it is
said :

“No rule of law is more firmly established by a long
train of decisions than this: that where a party, by his own
contract, creates a duty or charge upon himself, he 18
bound to make it good if he may, notwithstanding any ac-
cident by inevitable necessity, because he might have pro-
vided against it by his contract.” -

To relieve the state frem the obligation of its contract in the
event of the destruction of a huilding by fire, a provision o
that effect must have been incorporated m the contract. No
such provision is contained in the contract, and the state as-
stimed the risk that its buildings would not be destroyed, or if
they were, that other facilities would e furnished bv which its
contract with the teachers could be carried out.

Under all the circumstances of the case under consideration,
I am of the opinion that the state is liable for whatever dam-
ages the teachers may sustain by reason of its inability to fur-
nish the facilities necessary to carry ont the contract, Such
damage can not exceed the amount of the salary agreed to be
paid, and it may be less than that amount, :

It 1q the duty of the teachers who are thus prevented from
carrying out their contracts, to use reasonable diligence in ob-
taming employment of like character, which they are competent
to perform, and if they can do so they must accept sucli en-
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ployment, although at a less compensation than that fixed by
their contracts with the state. In snch case the measare of
damages for which the state would be lable is the differénce
bBetween what the teacher i1s paid in the new employvment, and
what she was to receive under the contract. If in the exercise
of ordinary diligence the teacher is unable to obtain employ-
ment of like character. the measure of damages for which the
state 1s lable 1s the amount of the salary fixed in the contracts.
Respectfully submitted,
Cras. W. Murs aw,
Attarney-General,
May 21, 1902.
To Tur HonoraerLe Boarp or CoNtrol
of State Institutions.

CornuaTeran InaerITANCE TaAx—InTEREST THEREON—(]) If
is held that the phrase “statutory fees” means the fees
which an executor or administrator is entitled to
charge as matter of right under the statute without
the intervention of an order of court. Under this
holding the extra compensation allowed an executor
or administrator, beyond the statutory fee, is not a
debt which ean be deducted. (2) It is held that the
levy of taxes against property ereates a valid existing
obligation against the owner thereof, but such obliga-
tion does not mature or become payable until the fivst
day of January of each year. (3) It is held that interest
must be collected from fifteen months after the death
of the testator or intestate without regard to the fact
that the time within which such tax could be paid
had been extended by an order of court.

Sik—Complying with your request for an opinion upon the
questions suggested in the letter of Deacon & Good in refer-
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ence to the ecllateral inheritance tax upon the estate of Mary
Leghorn, 1 submit the following opinion ;

1. My predecessor, Mr. Remley, in an opinion given to your
department, passed upon nearly all of the questions involved in
the matter under consideration, and | am not disposed to over-
turn his decision, wnless [ am clearly convinced that he was
mistaken as to the law governing the questions submitted.

Section 1 of chapter 31 of the acts of the Twenty-eighth
General Assembly provides:

“The term “delits’ in the cleventh line of section 1467 of
the code shall include, in addition to debts owing by de-
cedent at the time of his death, the loeal or state taxes
due from the estate prior fo lus death, and a reasonable
sum for funeral expenses, court costs, iucluding the costs
of appraisement made for the purpose of assessing the col-
lateral inheritance tax, the statutory fees of executors, ad-
mumistrators, or trustees and no other sum.”

[t was held by Mr. Remley that the phrase “statutory fees”
means the fées which an executor or administrator is entitled to
charge as matter of right nnder the statute, withotit the it-
tervention of an order of court.

While this is perhaps a strict comstruction of the statute, [
shall ‘adhere to the position taken by my predecessor until the
question shall be determined by the courts. Under this held-
ing the extra compensation allowed an executor or administra-
tor beyond the statutory fee, is mot a debt which can he de-
dueted.

.1.1. The section permits the deduction of Tocal or state taxes
o ik e, Wow, S o e M
B By fo.“'m_\;.inq .»111]. e} ti.i ;Csc\a;..uﬁ -.dTle on th¢ first Monday
i S'Ei_‘?:e'(] a“d ]; S s j@zae(i‘ agamst t}j,e ]31-01Jert}f of
of her death. The ]-egig-l"lfll']}é 51-1 £ e‘{‘ .\.\-}as. not clue“at the tyme
state taxes due from the estate m“?g’ - P'hra-sct "t‘l‘m‘l(}c_al i
el g e .g._-],ich 11:’&“?_ h.l })1_:(,.11:1 to -ims .death_,-- mtendexl
P S e asses:sed 1 e e ¢ .et u!ctml from the estate le-

L agamst it, to t

A ; axes which become due
prior to the death of the decedent. :
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The machinery of the law by which taxes are assessed and
collected requires that the state board of review shail, on or
before the first Monday of August of each year, fivish its re-
view and adjustment. and the state auditor shall therenpon
transmit to each cownty auditor a statement of the percentage
to e added or deducted fromi the valmation of each kind or
class of preperty in each county, and shall certify the rate of
state tax fixed as required by law. The county awditor 1s re-
quired to transcribe the assessments of the several townships
and complete the tax list, and deliver the same to the county
treasurer on or hefore the thirty-first day of December, and
such hst is the authority of the treasuver for collecting the taxes
assessged.

While it may be said that the tax assessed aganst the prop-
erty mav be owing from the owner of the properly
before the first day of January, the tax can not be said io
become due until that time. 1t has long been understood by the
officers and people of the state that taxes become due on the
first day of January, and delinguent on the first day of Mavch:
and when the legislature provided that taxes which became duc
prior to the death of the decedent might be deducted as a debt
from his estate in making the computation of the amount upon
which the collateral inheritanee tax should be charged, the
word “due” was used in its ordinary, accepted sense with refer-
ence to taxes. The taxes of 1goo did not beeoime due until
after the death of Mrs. Leghorn, and do not fall within the
class of debts which may be deducted from the amount of the
estate, under the provisions of the act of the legislature.

A debt can not be said to he duc as long as no obligation
rests upon the person from whom it is owing to pay it. When
it becomes due the obligation at once arises and is imposed
ipon the person who owes such debt to pay the same at the time
it matures. The levy of taxes against property undoubtedly
creates a valid existing obligation against the owner thereof,
but such obligation does not mature or become payable until
the first day of January of each year,

IIf. As to the question when interest shall he charged for
the unpaid collateral inheritance tax, my predecessor, Mr. Rem-
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lev, inan opinion given to vonr department. held that interest
minst e ocllected from Biteen months after the death of the
testator or antestate, without regard to the fact that the time
within which sueh tax eoulid be paid had Leen extended by an
crder of court,

This is undonltedly a strict constroction of section 1475 of
the conde.  The language of the statute 15, “All taxes not paid
within the time prescribed in this act shall draw interest at the
rate of eight per centum per annum uniil paid.™ The time pre-
scribed by the act is fifteen months after the death of the tes-
tator or intestate, andl it may reasonably be said that any fur-
ther extension of time granted by a court for the payment of
the taxes. is not within the time prescribed by the act of the
legislature, but an additional time which the court in its discre-
tion has the power to grant,

This is the view taken by my predecessor, and I am disposed
to adhere 1o it until the question is determined by the courts.

Under this congtruction of the statute. interest should be
charged upon the collateral inheritance tax due from the estate
of Mary Leghom from fifteen months after her decease.

Respectfully submitted,
Cras. W. Murrax,
AttorneyaGeneral.
May 23, 1902.
To THE HoNORABLE GILBERT S. GILBERTSON,
Treasurer of State.

Privtine—It is held that there is no provision of statute
which authorizes the payment of costs of printing
briefs and abstracts in state cases out of any state fund
where printing is done by order of a county attorney.

Siks—Complying with your request for an opinion in writ-
ing as to whether the cost of briefs and abstracts in state cases,

where the printing is done by order of county attorneys, is a

matter for which the state is liable under the statutes, I submit

the following opinion:
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I ind no provision of the statute which authorizes the piy-
ment of costs so incurred out of any state fund, and [ am of
the opinion that the cost of printing such briefs and abstracts,
and the bills presented therefor, can not be audited by the ex-
ecttive council or paid frem the state treasury, except upon an
act of the legislature allowing the claim and providing funds
from which the same may be paid.

Respectfully submitted,
Cuas. W. MurLLax,
Attorney-General.
May 28, 1902,

To tae HoxoraBLE Exrecutive Couxcin
of the State of Towa.

Gase Law—It is held that the water in a pond wholly
within the lands of a private owner, is private water,
and the fish within the same may be taken by the owner
of the pond as he may see fit, withunt reference to the
game and fish laws of the state.

Sir—I have carefully read the letters of Messrs. Gilchrist &
Whipple relating to the guestion as to whether the pond upon
the lands of Mr. Burke in Benton county, is private water with-
in the meaning of section 2545 of the code, from which he is
entitled to take fish without reference to the game laws of the
state.

There has been no construction of this section by the courts
of this state, nor have 1 been able to find any eonstruction of a
similar statute by other courts. The question must therefore
be determined from the language of the statute itself, without
the aid of judicial interpretation.

The statute provides:

“Persons who raise or propagate fish upon their own
premises, or who own premises upon which there are waters
having no natural inlet or outlet through which such waters
may become stacked or replenished with fish, are the
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cwners of the ish therein and may take them as they see
fit, or permit-the same 0 be done.™

The letter of Mg Gilehrist shows that the pond in question
is wholly upon the land of Mr. Burke, and has no natural inlet
or outlet in times of ordinary water. The land upon which the
pond is situated cyerflows in times of extreme freshets, at which
tnes the water Hows into the pond from the river. and from
thie pund back to the river,

The question therefore arises upon the eonstruction of the
statute, whether the fact that at times of extreme freshets water
flows from the public waters of the state into the pond and out
of the same, constitutes a natural inlet ¢r outlet as intended to
be defined by the legislature.

It can hardly be said that the flowing of waters into the pond
at times of extreme floeds, or the flowing of the same at such
times out of the pond, is a natural inlet or outlet.

It was the intention of the legislature to extend the protec-
tion of the fish and game laws to all inland waters which were
connected with the public waters of the state by natural
inlets or outlets at times of ordinary water. The reason for this
provision of law is that fish which pass from the public waters
of the state through such inlets or outlets into ponds shall be
protected while in the waters of the pond to the same extent
as they are in the public waters of the state,

Such reason does not exist in the case under consideration.
Fish can not pass from the waters of the state into the pond in
question by any natural inlet or outlet, and may only do so in
times of extreme floods, which are not natural inlets or outlets

within the meaning of section 2545. - o
I am therefore of the opinion that the water in question 1s

private water, and the fish within the same may be taken by the
owner of the pond as he may see fit, without reference to the
game and fish laws of the state.
Respectfully submitted,
Cuas. W. MuLLAN,
Attorney-General.
June 4, 1902,

To *uE Hox. GEo. A. LiNCcOLN,

State Game and Fish Warden, Cedar Rapids, Iowa.
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Boarp or CoxTroL—UxeExpeNpen Baraxce oF APPROPRIA-
tio8—It is held that no part of the money appropriated
by section 2727 of the code can be used for the pay-
ment of the salaries of the officers and teachers of the
school for the deaf, or for any other purpose after the
first day of April, 1902.

Sms—Complying with vour request of May 21st for an
opinion as to the right of the board of contral to use the unex-
pended balance of the money appropriated by section 2727 of
the cade, for the payment of the salaries of officers and teachers
of the School for the Deaf, 1 submit the following opinion:

House file No. 188, which was approved March 17th, and be-
came a law on March 2o, 1902, repeals section 2727 of the
code and chapter 83 of the acts of the Twenty-seventh General
Assembly, which provided for the appropriation of money to
pay the salaries of the officers and teachers of the school for
the Deaf. Section 2727 cf the code provided that the money
appropriated for such purpose should be drawn quarterly at the
end of each quarter,

By the provisions of House file No. 188 the legislature has
changed the method by which money is appropriated and drawn
from khe treasury for the purpose of paying the salaries of the
officers and teachers of that school. This act appropriates out
of any money in the state treasury ,not otherwise appropriated,
or so much thereof as may be needed, twenty-two dollars per
month for nine months of each year for each resident pupil
actually supported in the school. The sum so appropriated is
to be placed to the credit of the school on the certificate of the
board of control of state institutions, which shall show the aver-
age number of pupils in the school for the preceding month, and
shall be paid from the state treasury as provided by chapter 118
of the acts of the Twenty-seventh General Assembly.

The act further provides that the monthly allowance author-
ized thereby shall be computed from the first day of Febru-
ary. 1902, and that all expenses of the school incurred prior to
the first day of Aprii, 19o2, shall be paid from the funds ap-
propriated by section 2727 of the code, thus making a period
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from the first day of February to the first day of April, 9oz,
during which the money apprepriated by section 2727 of the
code as amended, and that appropriated by House file No. 188.
may be used by the board of control for the support and the
payment of the zalaries of officers and teachers of the School
for the Deaf. -

By this provision of the act of the Twenty-mnth General As-
sembly, the legislature has limited the periad of time within
wlhich the money appropriated by section 2727 of the code can
be used for the purpose of paying the expenses or the salaries
of officers and teachers of the School for the Deaf, It may be
used to pay all expenses of the school incurred prior to the first
day of April, 1902, as the act so provides; but no provision is
made for the use of any of the money appropriated hy section
2727 of the code after the first day of April, 1go2.

No construction can be given the langnage of the act of the
Twenty-ninth General Assembly, in connection with the provi-
sieng of section 2727 of the code, which wiii permit the draw-
mg of money from the state treasury under the act of the
Twenty-ninth, General Assembly and section 2727 of the code,
for the same period of time, and for the same purposes, except
as that authority is specifically given in the act itself.

When the legisliture repealed section 2727 of the code, it
clearly intended that ,the appropriation carried thereby should
be repealed, and that no money should be drawn under such
appropriation except as provided in section 2 of the.act of the
Twenty-ninth General Assembly. Any other construction of
the provisions of the act o1 the U'wenty-mnth General Assen-
Lly would have the effect of permitting double the amount of
money to be drawn from,the treasury, for the payment of the
salaries of officers and teachers of the School for the Deaf,
than that which was itended by the legislature to be appro-
priated for that purpose.

The fact that there remained an unexpended balance of the
appropriation made by section 2727, which was credited to the
wstitution upon the books of the state auditor and treasurer,
does not change the conclusion reached. The legislature has,
by the act of the Twenty-ninth General Assembly, made an
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appropriation for the support of the school and {le payiment
of the salaries of its officers and teachers, which takes the place
of the entire appropriatios nnder the provisions of Sectiopn 2727,
except during the period of time provided for in the act, and
the credit given the insiitution upon the books of the auditor
and treasurer can not change the effect of the act uf the legis-
lature,

I am therefore of the opinion that no part of the money ap-
propriated by section 2727 of the code can be used for the pay-
ment of the salaries of the officers and teachers of the School
for the Deaf, or for any other purpose, after the first day of
April, 1902,

Respectfully submitted,
Cuas. W.- MurLaw,
Attorney-Seneral.
June 9, 1902, X
To rur Hoxorasrr Boarp of Con'Tron
of State Institutions,

Boarp or Heavru—It is held that the county is liable for
the expense incurred in a quarantine of contagious
diseases when the person, or those liable for his sup-
port, is unable to pay such expense.

Sir—Your request of the z3d inst. for an opinion as (o
whether the county is liable in the first instance for ‘the expense
mmcurred in providing nurses, needful assistance and supplies 1o
a person infected with smallpox, where such person, or those
liable for his support, is unable to pay the same, and where
such person has been guarantined by a local board of health,
has been referred to nie.

Section 2570 of the code provides that when any person shall
be infected, or shall have been recently infected, or sick with
smallpox or other disease dangerous to the public health,
whether a resident or otherwise, the board may make such provi-
sions as are best calculated to preserve the inhabitants against dan-
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ger therefrom by removing such person to a separate house, when
it may he done without injury to his health, and provide nurses,
seedful assistance and supplies, which shall be charged to the
persan or those hable for his suppert, if able, If wnable, it
shall be done at the expense of the county.

Here the local board of health is given full power to make
cuch provisions as are best calculated to preserve the health of
the public, and is authorized to remove the person infected with
such infections disease and isolate him from other inhabitants,
and is anthorized to provide nurses, assistance and supplies for
him while so isolated.

This section further provides that such person or those lable
for his support, shall be liable for the expense mcurred for such
nurses, assistance and supplies, if he or those liable for his sup-
port are able to pay the same; but if unable to pay, the statute
then specifically provides that this shall be done at the expense
of the county.

In City of Clinton v. County of Clinton, 61 lowa, 203, the
question arcse as to the lability of the county for expense in-
curred in providing for certain persons infected with smallpox
while under quarantine by the local board of health. The couft
said ;

“If we are correct, then the sick person is properly
¢hargeable with all the expenses which may properly be
incurred under either section, including the expense of re-
maoval, if that is adopted, and the expense of isolation, if
that is adopted; and we think the county is ultimately la-
ble for the same if the sick person and those liable for his
support are unable to pay.”

In Gill v. Appancose County, 68 lowa, 20, this section was
under consideration, and it was held in this language:

“This provision will bear no other interpretation than
that the county is liable for the care of the sick persons
contemplated in the statute only in case they, or the per-
gons liable for their support, are not able to make com-
pensation therefor. Tt plainly provides that the county
shall be liable only upon the conditions specified. Upen
these conditions the county’s hability depends, and it can

not be established until it is shown that the facts exist
which are contemplated by the statute.”
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1 therefore conclude, amd it is my opinion, that the eonnty {8
Hable for the expense incurred in a ¢uaranting of this charvacter
when the person, or those lable for his support, is unable to
pay such expense. Respectfully submitted.

Cras. A. VAx VLECK,
Assistant Attorney-Geneval.
June 27, 1902,
Dr. J. F. Kexnepy,
Seceretary State Board of Health,

Burupine anp Loax AssocrarroNn—Powrr or Exsoutive
Counecrr ro Revore Cerrivioare or—It is held that
the fact that its officers have failed to comply with the
law relating to the assessment of taxes is not, in the
sense intended by the legislature, unjust or oppressive
to the publie, and is not a condition provided for in
the law which gives to the execntive council power or
authority to revoke the certificate of such building
and loan association.

Sig—I am in receipt of your communication of the 27th
inst. in which you state that you desire my opinion as to the
following question :

Has the executive council power to revoke the certificate of
authority of a building and loan association to transact busi-
ness, hecause of the failure of such association ta comply with
the provisions of section 1326 of the code, which reqni're the
secretary or president thereof to make a verified statement to
the county awditors, showing the name and pestoffice address
of the stockholdeérs of the association, and the number of shares
owned by each and the value thereof ?

Complying with your request | submit the following opinion:

Section 11 of chapter 69 of the laws of the Twenty-cighth
General Assembly provides:

6
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“I'he executive council shall have power, and it shall be
its duty, to revoke any certificate of authority given 16 any
building and lean or savings and loan association, when-
ever it appears to said council that said association is
transacting business illegally, or is unjust and oppressive
to its members or the public.”

‘Mhis section pames three conditions upon which the execotive
council has the power to reveke the certificate of authority given
any huildimg and Joan association:

First—Whenever it appears to the council that the associa-
fion 1$ transacting business illegally.

Second—Whenever it appears to the cournceil that the associa-
tion is unjust or eppressive to its members.

Third—Whenever it appears to the couneil that the associa-
tion is unjust and oppressive to the public.

I the refusal of the association to comply with the provisions
of section 1326 of the code, which require its secretary or pres-
ident to make a verified statement to the county auditors where
its stockholders veside, showing the name and postoffice ad-
dress of such stockholders, with the number of shares owned
by each and the actual value thereof, comes within either of
the conditions provided for in section 11 of chapter 6g of the
laws of the Twentv-eighth General Assembly, the council has
power to revoke the certificate of the association, If such fail-
ure to comply with the provisions of section 1326 does not
come within the conditions named in section 11, the executive
council has no power to revoke the certificate of the association

therefor,

It can not be said that a building and loan assceiation is
transacting business illegally because it fails to comply with
the provisions of section 1326, which relate solely to the method
of assessing the shares df stock of the association to the holders
thereof as monevs and credits, and not to the manner of the
transaction of the business of the association.

Neither can it be said that the failure of the officers of the
association to comply with the provisions of section 1326 is
unjust or oppressive to the members of the association.
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While it pessibly may be said that the failure of the officers
of the association to certify a list of the stockholders to the
county auditors, with the number of shares of stock owned by
each and the value thereof for the purposes of taxation. is in
one sense unjust to the public, 1 am clear that the phrase. “un-
just and oppressive to the publie,” in section 11 of chapter 69 of
{Ehe laws of the Twenty-eighth General Agsembly, was not used
11‘1 thalt sense by the legislature or so intended to be construed,
The phrase as used in that section was intended to, and relates
to the methed and plan of business transacted by the associa-
tion. That is, its plan and method of transacting business must
be fair, just and not oppressive to those whom it seeks to in-
duce to enter into business relations with it.

The fact that its officers have failed to comply with the law
relating to the assessment of taxes, 1s not, in the sense intended
by the legislature, unjust or oppressive to the public, and is not
a condition provided for in section 11 of chapter 69 of tlhe laws
of the Twenty-eighth General Assembly which, in my opinion,
gives to the executive eouncil power or authority to revoke
the certificate of such building and loan amsncia-tin;;.
Respectiully submirted,

Ciras. W. MuLLaN,
_ Atterney-General.

June 28, 1go2.

To Tue HoxorasLe A, B. Cumsins,
Governor of lowa.

Warerworks—Boxps Issvrp ny Crry THeEREroR- (onapi-
TUTIONAL Limit oF Depr—It is held that it is upon the
actual value, as it appears in the tax lists, that a five
per cent indebtedness of municipal corporations can be
legally created.

Drar Sm—I am in receipt of your faver of the 2d jnst. in
which you ask whether the city of Lansing can issue and sell

more bonds for the purpose of completing its system of water-
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works, without holding a new election. where an election has
been held authorizing the purchase and maintenance of water-
works and the issnance of bonds to pay therefor; and also the
further question as to what is the limit of the indebtedness
which a city can incur under the eonstitution of the state.

Before replying to either of these inguiries I desire to say
that I can express no official opinion in relation thereto \sf-'h-ich
will be binding upon any one or upon any court, My opiion
here given is simply that of a lawyer and is entitled to such
weight ag eourts or parties may see fit to give it.

From your letter [ infer that the simple question: “Shall the
city of Lansing, lowa, purchase, establish and erect water.-
works for said eity, and issue its bonds in payment thereof,”
was submitted to a vote of the qualified ¢lectors of the eity upon
the notice required by statute, and that a majority of the elec-
tors voted in the affirmative upon such question. That
thereafter the city council, under the authority thus
granted by the electors of the eity, issued %5000 of the
bonds of the eity and purchased a system of waterworks there-
tofore constructed by private individuals or a corporation in
the city of Lansing for the sum of $3.500. and that it now be-
cotnes necessary, in order to furnish the inhabitants of the city
with a supply of water, to increase the capacity of the water-
works by constructing a reservoir or standpipe with pumping
facilities.

Unless there is a restriction by the legislature, a city possesses
the power under police authority, to preserve the health of its
citizens, to furnish to them a supply of water; and the city
council, as a rule, is the judge of the best mode adapted to ac-
complish this object. Our legislature has, however, restricted
the power of the municipal corporation by providing that water-
works shall not be authorized, erected, established, purchased,
leased, or sold, unless a majcrity of the legal voters voting
thereon at an election where the question is submitted, shall
vote in favor of the acquisition of waterworks by the munici-
pal corporation. The voters of the city of Lansing have com-
plied with the requirements of the statute and thereby removed
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the restriction placed upon municipal corporations by the leg-
islature.

When this restriction 1s removed by a vote of the electors,
the city council, in whom is ladged the discretionary power, has
the right to either purchase or ereet and maintain a system of
waterwarks for the purpose of supplying the mhabitants of the
city with water, and may igsue bonds of the city therefor as
may be required to accomplish the abject, subject only ta the
constitutional hmitation of the indebtedness ¢f the aity.

I am therefore of the opinion that uader the election held in
your city. authorizing the eity of Lansing to purchase, estah-
lich and erect waterwerks for said city, and issue its hords n
pavment therefor, the city council has ample authority to issue
sonds in such amount and at such times as may he required to
carry out the purpese for which such bonds were anthorized.

Answering your second inquiry as to what is the limit of
indebtedness of a municipal corporation, I submit the following :

Section 3 of article 11 of the constitution of the state pro-
vides that “Ne * * *  mumcipal corporation shall be
allowed to hecome indebted in any manner or for any purpose to
an amount in the aggregate exceeding five pér centum of the
value of the taxable property within such- * * *  corpora-
tion, to be ascertained by the last state and cotinty tax lists
previous to imcurring such indebtedness.”

The law in force at the time of the adoption of this section of
the censtitution of the state contemplated that all property not
exempt from taxation within the state should be assessed at its
actual cash value, although this was not done in actual practice.

The limit fixed by the constitution was intended to apply to
the actual value ¢f the property as shown by the tax lists, which
were supposed to set forth such value. When the code of 1897
was adepted, the method of making assessments of taxahble
property was changed by a provision which requires the actual
value of the property to be stated in the tax lists and fixes the
taxable value thereof at twenty-five per cent of such actual cash
value,

The fact that the legislature has provided that all taxable
property within the state shall he taxed at twenty-five per cent
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of its actual cash value, does not change the application of the
provision of the constitution which was intended to apply to
the actual value of the praperty and not to the value at which
it 18 assessed under the present provisions of the law. It is
upon the actual value, as it appears in the tax lists, that a five
per cent indebtedness of municipal corporationg can be legally
created. I am, Yours very respectinlly,
Crras. W. MuLLAR,
Attarney-General,
Des Moines, July 3, 1902, :
To Mr. N. A. Neusow,
Lansing, Towa.

Davys or Grace—It is held that seetion 198 of the negotiable
instruments law is for the purpose of extending the
time within which a demand may be made to charge
endorsers, and does not add days of grace to the instru-
ment itself, which matures and becomes payable on
the day fixed therein.

Stik—I am in receipt of your favor of the 17th inst., request-
g my opinion as to whether the days of grace upon negotia-
ble instruments are abolished by chapter 130 of the Laws of
the Twenty-ninth General Assembly. In complhiance therewith
I submit the following opinion ;

Section 85 of the act referred to provides;

“Every nogotiable instrument is payable at the time
fixed therein without grace. When the day of maturity
falls upon Sunday, or a holiday, the instrument is payable
on the next succeeding business day. Instruments falling
due on Saturday are to be presented for payment on the
next succeeding husiness day, except that mstruments
payable on demand may, at the option of the holder, be
presented for payment before twelve o'clock noon on Sat-
urday when that entire day is not a holiday.”

Sections 3050, 3051 and 3052 of the code, which provide
that grace should be allowed upon negotiable bills and notes
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payable within the state according to the principles of the law-
merchant, and fixing the time during which demand should be
made for charging an indorser. are repealed by section 197 of
the act of the Twenty-ninth General Assembly.

By the provisions of chapter 130 of the lws of the Twenty-
ninth General Assembly. all negotiable instrninents become due
and payable at the time fixed in such ingtroments without days
of grace.

For the purpese of giving sufficient time within which to
make a demand upon the maker of negotiable instruments, and
a protest thereof for the purpose of charging indorsers, section
198 of the act provides that a demand on any one of the three
days following the day of maturity of the instrument, except
on Sunday or a holiday, shall be as effectual as though made
on the day on which demand may be made under the provisions
of the act—that is, on the day of the maturity of the iustru-
ment,

This provision, however, is clearly for the purpose of extend-
ing the time within which a demand may be made to charge
indorsers, and does not add days of gracé to the instriment
itself, which matures and becomes payable on the day fixed
therein. Respectfully submitted,

Cras. W. Mutraxw,
Attorney-General,
July 18, 1902.
To Hon. Frank F. MErrIaM,
Auditor of State.

Loan axp Trust CoMpANIES—~EXAMINATION BY AUDITOR OF
State—It is held that all loan and trust companies
carrying on a banking business of any character should
be subject to examination, regulation and eontrol by
the aunditor of state precisely the same as state and
savings banks.

Sir—I am in receipt of your favor of the 17th inst., submit-
ting the following inquiry for my opinion:
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Are Toan and trust compames subject to the same examina-
tion, regulation and control by the auditor of state, under sec-
tion 188G of the code, as are savings hanks under chapters 1o,
11 and 12, title IN of the code?

Section 188g provides:

“No corporation shall be engaged in the banking busi-
ness, receive deposits and transact the business generally
cone by banks, unless it 1s subject to and organized under
the provisions of this title, or of the banking laws of the
state heretofore existing; except that loan and trust com-
pianies may receive time deposits and issue drafts on their
depositaries, bnt such companies shall be subject 1o ex-
amination, regulation and control Ly the state anditor like
savings and state banks, and their stockholders shal! he
liable to the creditors of such companies as provided in
section 1882 of this chapter for stockholders of savings
and state banks.”

The provisions of this section give to the auditor of state
the eame power of examination, regulation and control of all
loan and trust companies within the state doing a banking busi-
ness of any character whateser, which he has over :tate and
savings banks organized under the laws of the <tate. The
language of the statute could not well be made stronger. It was
clearly the intent of the legislature that all loan and trust com-
panies, carrying on a banking business of any character, should
be subject to examination, regulation and control by the audi-
tor of state precisely the same as state and savings banks.

Respectfully submitted,
Cnas. W. MoLrax,
Attorney-General.
July 18, 1902,
To Hon. Fraxk F. MErrtam, Auditor of State.
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Boagp or Contror—Power 1o Girant tae Riear to Cox-
STRUCT SEWER IS LAND OF STATE [NsTITUTION—IE I8
held that, as no such power or authority has been
given or delegated by the state to the board of control,
it cannot grant an easement of the character described
in any of the lands belonging to the state. Such an
easement can only be granted by the state through the
legislature.

Strs—1I am in receipt of your favor of the 22d inst. request-
ing my apinion as to the power of the board of control to grant
1. a religious society the right to construct a sewer in land
owned by the state and used in connection with the Soldiers’
Home near Marshalitown.

In compliance with such request I submit the following
opinion:

A grant of the right to enter upon the land of the state and
to construct and maintain a sewer of the character described,
would create an easement therein and make such land servient
10 the dominant right of the religious association to maintain
its sewer therein.

The fact that the sewer is constructed heneath the surface
of the soil does not alter the relations of the parties or the lands
involved. The easement would be what is ordinarily known as
an affirmative, non-apparent easement, and the land would be
charged with the dominant estate as though such easement was
upon the surface of the soil.

It is an elementary principle of law that no easement can be
granted in real estate except by the owner thereof in possession,
or by the trustees of an active trust who hold the legal title
to the land.

The title and possession of the land occupied by the Soldiers’
Home at Marshalltown is in the state. It therefore follows
that the state alone has the right to grant an easement therein,
unless such power has been delegated by the legislature; and
that the board of control has no power or authority to grant
an casement in lands belonging to the state, unless such power
has been specifically given.
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Ancexammution of the statutes of the state, and partieularly
of ehapter (18 of the Taws of the Twenty-seventh General As-
seimlily, by which the board af control was created. and of alt
sulbserent acts antendatory thereto, fails to disclose any power
or authority specially eonferred upon the board of comtrol to
grant any easement in lands belonging to the state. As no
such power or anthority has been given or delegated by the
state, to the board of contrel, it cannet, in my cpinion, grant
an easement of the character deseribed in any of the lands be-
longing ta the state. Such an easement can only be granted by
the state through the legislature,

Respectfully submitted,
Cuss W. MoLrax,
Attorney-General.
July 22, 1902.
To ruE HoxoranrLg Boarp ofF ConNTROL
of State Institutions.

Boarp oF MEpicar ExamiNners—Power or wiTe Respror
10 OsTEOPATHIC S0B00LS LEGALLY INCORPORATED—IE i8
held that as to whether a school complies with the
provisions of the statute in respect to its course of
study must be determined by the board of medical
examiners, and if it does not so comply the fact that it

. iz recognized by the Iowa Osteopathic Association does
not make it a school, the graduates of which are
entitled to an examination.

DEAR Siks—I am in receipt of your favor of the 2d inst. re-
questing my opinion upon two questions,

First—In section 1 of chapter 158 of the acts of the
Twenty-ninth General Assembly, “Do the words ‘and who
are at the time of the passage of this act engaged in the
practice of osteopathy in Iowa,’ refer to April 8th, when
the act was signed by the governor, or to July 4th, when
it went into effect?” -
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Second—"Can the board question the standing of an
osteopathic school ‘legally incorporated’ and recognized as
of good standing by the lowa Osteopathic Association
without reference to the requirements of the statute itself
which declares what studies shall be required for gradua-
tion 7"

As to the first question T have to say that the words, “and
who are at the time of the passage of this act engaged in the
practice of osteopathy in lowa", refers to the time of the taking
effect of the law, viz: July 4th, and nct to the time when it was
signed by the governor.

This rule has been announced by the supreme court of our
state in several cases:

Charlew & Blow v. Lamerson, 1 lowa, 435;
Thatcher v. Holes, 12 lowa, 303-311;
City of Davenport . D. & St. P. R. Co., 37 Iowa,
625
13 Michigan, 318;
10 Michigan, 125;
Rogers ©. Vass, 6 lowa, 403.
In the case of Charlew & Blow v. Lamerson it is said:

“The words 'Prior to the passage’ we think amount to
the same thing as if the legislature hacd used the word
‘heretofore’, and either must relate to the time of taking
effect, and not to the time of passage.”

In City of Davenport 2. D. & St P, R. Co. it is said:

“T'he code of 1873 was enacted in April, but by its ex-
press terms it did nct take effect until September 1. 1873,
and the rule is universal that the statute only applies from
the time it takes effect, and that the words ‘heretofore’,
‘hereafter’ and ‘prior to the passage,’ etc.. when used in a
statute, relate to the time of taking effect, and not to the
time of the passage of the law.”

Under the authority of these cases, and I think there is no
exception to the rule, the words “at the time of the passage of
this act”, as used in chapter 158 of the acts of the T'wenty-ninth
General Assembly, relate to the time when the act becomes a
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law. and not to the time when it is passed by the legislature
and signed by the governor.

As to the second question asked [ have to say that section 1
of the act requires two conditions to exist as to a school of oste-
opathy before it can be recognized by the Board of Medical
Examiners as a school coming within the provisions of the
statute:

(1) It must ke a legally incorporated school of osteopathy,
recognized as a school of good standing by the lowa Association
of Osteopathy.

(2) It must have a course of study which comprises a term
of at least twenty months, or four terms of five months each,
in actual attendance, and shall include instruction in anatomy,
including dissection of a full lateral half of a cadaver, physi-
ology, chemistry, histology, pathology, gynecology, obstetrics,
and theory of osteopathy, and two full terms of practice of os-
teopathy,

As to whether a school complies with the provision of the -

statute in respect to its course of study, must be determined by
the Board of Medical Examiners, and if it does not so comply,
the fact that it is recognized by the Towa Ostenpathic Associa-
tion does not make it a school, the graduates of which are en-
titled to an examination,
Respectiully submitted.
Coas, W, Murnoax,

Attorney-General.
Des Moines, August 7, 1902.
To THE STATE BoArp OF MEDICAL EXAMINERS. i
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Bavks—Stare asp Savives—(1) It is held that neither
state nor savings banks, organized and transacting
business under the present laws of the state, are
authorized to establish and maintain branches, either
in the town or city where the bank is located or else-
where. (2) Loan and trust companies—Authority to
do banking business—It is held that these corporations
have no authority to establish branches and transact
their business at any other place or places thau that
fixed by their articles of incorporation.

Sik—1 am in receipt of your favor of the 18th ult. request-
ing my opinion:

First—Whethsr state and savings banks, organized under
the laws of lowa, may establish and maintam branch banks, or
branch departments in the same, or in different cities from that
in which the corporation is authorized to transact business.

Second—Can loan and trust companies, organized under the
laws of the state, and doing a hanking business, so far as per-
mitted under section 1889 of the code, establish and maintain
branches in the same or differcat cities from that in which the
corporation is located?

In July, 1892. my predecessor, the Honorable John Y. Stone,
gave an opinion to the then auditor of state, holding that the
law at that time did not permit the establishment or mainte-
nance of branches of state or savings banks, organized under
the laws of lowa, in the cities or towns where such banks are
located, or elsewhere.

[ think the opinion delivered at that time correctly stated the
law as it then existed, and a careful examination of the acts
of the legislature since that time does not disclose any authority
conferred upon state or savings banks to create, establish or
maintain branches.

The authority of these banks to transact the business of bank-
ing is conferred by chapters 10 and 11 of the code, chapter
67 of the acts of the Twenty-eighth General Assembly, and
chapters 76 and 167 of the acts of the Twenty-ninth General
Assembly,
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These statutes provide for the organization of state and sav-
ings banks, and for the control and regulation of their busi-
ness. They have no power to transact the business of banking
except as expressly or impliedly given by statute.

The legislature has not conferred upon them the power to
establish, maintain or operate branches, either in thie city or
town where the bank is located or elsewhere, and such power,
not having been conferred by the legislature, has been withheld,
and cannot be exercised by state and savings banks organized
under the laws of lowa.

It was not contemplated by the legislature, in enacting the
statute under which these banks are permitted to organize and
carry on business, that they should have the power to establish,
maintain and operate branches, either in the city where the
bank is located or elsewhere, for the purpose of transacting a
banking business.

All of the provisions of the law which relate to the reports
to be furnished, by such banks, to the management thereof by
their officers, and to the examination by the auditor of state.
clearly contemplate that but one place of business should be
established and conducted by the officers of such institutions.

I am, therefore, of the opinion that neither state nor savings
banks, organized and transacting business under the present
laws of the state, are authorized to establish and maintain
branches either in the town or city where the bank is located or
elsewhere,

Second—Section 1889 of the code provides:

“No corporation shall engage in the banking business.
receive deposits and transact the business generally done
by banks, unless it is subject to and organized under the
provision of this title, or of the banking laws of the state
heretofore existing, except that loan and trust companies
may receive time deposits and issue drafts on their deposi-
taries, but such companies shall be subject to examination,
regulation and control of the auditor, like savings and
state banks, and their stockholders shall be liable to the
creditors of such companies as provided in section 1882 of
this chapter for stockholders in savings and state banks.”
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This provision of the statute authorizes lcan and trust com-
pames to transact a banking business to a limited extent, and
at the same time places them under the control and regulation
of the auditor of state, as are savings and state banks, and
makes them subject to the same examination by him.

The effect of this provision of the statute is to put loan and
trust companies, so far as their right to establish branches is
concerned, upon the same footing as state and savings banks.

It was clearly not the intention of the legislature to permit
loan and trust companies to establish branches and transact
their business at any other place, or places, than that fixed by
their articles of incorporation. i

Such right is, in my opinion, denied alike to state and savings
banks and loan and trust companies, organized under the laws
of lowa.

Respectfully submitted,
Crses. W, Muorrax.
Attorney-General,
August 7, 1902.
To Hon. FrRaNnk F. MERriAM, |
Auwditor af State.

Pusrio Scmoors—Compursory Epvcation TrErriN—It is
held that the word “inclusive” used in section 1 of
chapter 128 of the acts of the Twenty-ninth General
Assembly does not. extend the period during which a
child can be compelled to attend school beyond the
time when he becomes fourteen years of age,

Sir—I am in receipt of your favor of August gth requesting
my official opinion as to the construction of section 1, chapter
128, of the acts of the Twenty-ninth General Assembly, re-
lating to the compulsory education of children within the state.

The inguiry is stated as follows:

“Does the statement, ‘of seven (7) to fourteen (14)
years inclusive' include the time only from the day a child
is seven years of age to the day that he is fourteen years
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of age, or does the word ‘imclusive’ extend the time to the
day that a child is fifteen?”

The provisicn of section 1 of chapter 128 as to which the
inquiry is made reads as follows:

“Any person having control of any child of the age of
seven (7) to fourteen (14) years inclusive, in proper
physical and mental condition to attend school, shall cause
<uch child to attend some public, private or parochial
cchool where the common school branches of reading,
writing, spelling, arithmetic, grammar, geography, physi-
ology and United States history are taught.” * * *

This provision requires a child in proper physical and mental
condition to attend school from the time he becomes seven
vears of age until he reaches the age of fourteen years, The
language of the section, “to fourteen (14) years' can not be con-
strued to extend bevond the time when the child becomes four-
teen years of age. The word “inclusive” following clearly
applies to the time intervening bewteen the ages of seven and
fourteen years. No other construction can, in my judgment,
be fairly placed upon it.

The maximum age of a child who is compelled, under the
provisions of the statute to attend school, is clearly fixed at
fourteen years, and if any other interpretation should be given
to the word “inclusive,” it would at once become repugnant to
the provision of the statute which fixes such maximum age.
While if it is held to apply to the years between seven and four-
teen, all of the provisions of the section are given the effect to
which the language entitles them, and the whole section be-
comes harmonious.

1 am therefore of the opinion that the word “inclusive”, as
used in the section, does not extend the period during which a
child can be compelled to attend school beyond the time he be-
comes fourteen years of age.

Respectfully submitted,
Cuas, W. MuLLax,

Attorney-General.
August 12, 1902. .
To rae Hox. R. C. BamrerT, ) .
' 1 Superintendent of Public Imstruction,

REPORT OF THE ATTORNEY-GENERAL. 97

Jupces or Districr Covrr—INcREASE oF Satany— It is
held that a district judge, appointed to fll the nnex-
pired term of a judge who has resigoed, can only re-
ceive the same compensation which his predecessor
would have been entitled to receive had he continned
in office.

Sir—1 am in receipt of your favor of the 1st inst. requesting
my opinion upon the question whether section g of article 5 of
the constitution of the state prohibits a judge of the district
court, appointed to fill a vacancy cansed by the resignation of a
judge elected prior to the passage of the act of the Twenty-
ninth General Assembly, by which the salaries of judges of the
district court are increased from $2,500 to $3,500 per annum,
from receiving the compensation fixed by the act of the Twenty-
ninth General Assembly amending section 253 of the code.

In the case stated, William S. Kenyon was elected judge of
the district court of lowa prior to the passage of the act of the
Twenty-ninth General Assembly, and when the salary fixed by
law was $2,500 per annum. He resigned his office, which
resignation took effect July 15, 1902, and after the act of the
Twenty-ninth General Assembly became a law. On July 16,
1902, George W. Dyer was appointed to fill the vacancy created
by such resignation. .

Th question now presented is whether Judge Dyer is entitled
to compensation at the rate of $3,500 or $2,500 per annum.

Upon this question 1 submit the following opinion:

Section 5 of article 5 of the constitution of the state provides:

“The district court shall consist of a single judge, who
shall be elected by the qualified clectors of the district in
which he resides. The judge of the district court shall
hold his office for the term of four years, and until his
successor shall have been elected and qualified; and shall
be ineligible to any other office, except that of judge of the
supreme court, during the term for which he was elected.”

]_3_\— this_ provision of the constitution the term of office for
which a judge of the district court is elected is fixed at four

Years.
7
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Section u of article 5 provides that the compensation of a
judge of the supreme or district court shall not be increased or
diminished during the term for which he shall have been elected.

In the case under consideration, Judge Kenyon was elected
for the term of four years. At the time of his election the
compensation fixed by law was $2.500 per annum. It is clear
that under the provision of the constitution referred to, his
compensation could not be increased or diminished during the
term which he was elected to All. His resignation created a
vacancy in the term for which he was elected. Judge Dyer
was appointed to fill such vacancy. The term of office which
he was appointed to fill is a part of the same term to which
Judge Kenyon was elected. He stands precisely in the same po-
sition, so far as the term of office which he holds is concerned,
as Judge Kenyon would have stood had he not resigned, with
the single exception that under his appointment he only holds
the term to which Judge Kenyon was elected until the next
general election, He is filling the unexpired term to which
Judge Kenyon was elected hy the people as Judge Kenyon
would have filled such term had he not resigned.

This being true, it is clear that he must he governed by the
same constitutional provision which would have governed Judge
Kenyon had he continued to fill the term of office for which
he was elected, and which would have prevented him from hav-
ing his compensation increased during such term.

I am therefore of the opinion that Judge Dyer can only re-
ceive the same compensation which Judge Kenyon would have
been entitled to receive, had he continued in office; that is, a1
the rate of $2,500 per annum.

Respectfully subniitted,
Cuys. W, MuoLias,
Attorney-General.
August 13, 1902.
To Hox. Fraxg F. 8errian,
Awditor of State. .
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Stare Lisgary —TrusTEEs oF— BALANCE OF APPROPRIA-
o8 —1t ig held that the amount of the appropriation
of the Twenty-eighth General Assembly unexpended
upon March 81, 1902, is still available to the trustees of
the library and should not be charged off or recovered
into the treasary.

Sig—I am in receipt of your favor of the 11th inst. asking
my opinion as to whether the trustees of the state library are
entitled to draw the balance of the appropriation made by the
Thventy-eighth General Assembly for classifying and catalogu-
ing the library remaining unexpended March 31, 1902,

An examination of the act of the Twenty-eighth General As-
sembly by which the sum of two thousand dollars, or so much
thereof as may be necessary, is appropriated for the completion
of the work of classifying and cataloguing, according to the
maodern scientific methods, all books now in, or that may be
hereafter added to. the state library, shows that the appropria-
tion is not for the biennial period following the legislature by
which the appropriation was made.

It is an appropriation of the sum of $2,000, or so much
thereofl as may be necessary, to complete the work of classify-
ing and cataloguing the books in the library, and no time is
fixed by the act when it shall be drawn or expended. The act
provides that it shall be expended under the direction of the
board of trustees, and as they are not limited as to the time
when they shall expend the appropriation, it does not fall within
the class oi appropriations which are made for the biennial
period.

The appropriation made by the Twenty-ninth General As-
sembly for the office of the state librarian is a biennial ap-
propriation of $3,720 for the purposes stated in joint resolu-
tion No. 5, one item of which is: “One cataloguer at a salary
of $1,000." This gives to the state librarian the sum of $1,000
with which to pay a regularly emploved cataloguer, while the
appropriation of the Twenty-eighth General Assembly still re-
mains in the hands of the trustees and may be expended by
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them in employing such additional assistants as the work may,
m their judgment, require.

Under this view oi the appropriations of the Twenty -elghth
and Twenty-ninth General Assemblies, I am of the opinion
that the amount of the appropriation of the Twenty-eighth
General Assembly remaining unexpended upon March 31,
1402, is still available by the trustees of the library, and should
not be charged off or recovered into the treasury.

Respectfully submitted,
Cuas. W. MuLLan,
Attorney-General.
August 13, 1902,
To Hox. GiLeerT S. GILBERTSON,
Treasurer of State.

Soroor Dirgorors—Sreciar. MEgmines or—(1) It is held
that a special meeting can be legally called by the
president only upon notice, speeifying the time and
place, delivered to each member of the board in person.
(2) It is held that written notices directed and mailed
to members of the board would not be legal notice,
even though a quorum be present at such special meet-
ing called by the president of the board,

Sm—You ask our opinion upon the following questions:

First—For the legality of a special meeting called by the
president, is §t required that notice of the time and place of
the meeting be delivered to each member of the board, or is
mchnohum!y mmrywbcnamaehngtsadmdupon the
written request of a majority of the board?

Second—In case verbal notices are served for a special meet-
ing upon a part of the board, and written notices directed and
mhdbamm:quambepmtatmchsp:uﬂ meet-
ing “called by the president,” would the action of the board at
such meeting be legal?
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That part of section 2757 of the code applicable to mectings
and special meetings of boards of directors reads as follows:

“T'he board of directors shall meet on the third Monday
in March and September, and may hold such special meet-
ings as may be fixed by the board, or called by the presi-
dent, or the secretary upon the written request of a ma-
jority of the board, upon notice specifying the fime and
place, delivered 1o each memlxr M person, but attendance
shall be waiver of notice,’

Under this section special meetings of the board of directors
may be fixed by one of three methods: First, the board, at one
of its meetings, may fix a time and place for a special meeting:
second, a special meeting may be called by the president of the
board upon notice specifying the time and place delivered to
each member in person; third, the secretary, upon the written
request of a majority of the board, may call a special meeting
by notice specifyving the time and place, delivered to each member
in person.

Nothing is said as to whether these notices must be in ;rriting
or not, A notice specifying the time and place can as well be
delivered to each member in person orally as in writing. The
statute is explicit that such notice must be delivered to each
member in person. Therefore it can not he mailed to him
through the postoffice.

I am therefore of the opinion that as to your first question
the answer must be that a special meeting can be legally called
by the president ounly upon notice. specifying the time and place,
delivered 1o each member of the board in person,

As to your second guestion, I am of the opinion that written
notices, directed and mailed to members of the board, would
not be legal notice, even though a quorum be persent at such
special meeting called by the president of the board,

Respectfully submitted,
Cras. A. Vax Vi0eck,
Assistant Attorney-General.
September 3, 1902,
To Hox. R, C. BarreTT,
Superintendent of Public Instruction.
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CorroraTioN —REoRGANIZATION 0F THE CHicaco. Rock Is-
paxt & Pacirie Rainway Compasy—It is held that the
acts of the lowa corporation are not wifra vires nor
opposed to the public policy of the state in a sense
which will enable the state to arrest the transaction or
maintain an actiog of guo warranto forthe dissolution
of .the corporate franchise.

Ste—Ih response to your communication of the 3oth ultimo,
requesting my opition as to whether the Chicago, Rock Island
& Pacific Railroad Company, incorporated under the laws of the
state on the 31st day of July, 1902, is a corporation organized
for a lawful purpose, and whether the transaction described in
your communication can be arrested at the instance of the state.
1 submit the following opinion:

The facts, us stated in yonr communication and gathered
from other sources of information, are substantially as follows:

On {he 21st day of July, 1902, William T, Rankin and oth-
ers executed, in due form of law, and caused to be filed in the
office of the recorder of Polk county, Towa. and in the office of
the secretary of state of the state of Towa, articles of incorpora-
tion of the Chicago, Rock Island & Pacific Railroad Company,
with its principal place of business in the city of Des Moines,
Polk county, lowa, and with the right to maintain offices in the

cities of Chicago and New York, and in such other places as
inay be determined by the board of directors.

The authorized capital stack of the corporation is one hun-
dred and twenty-five million dollars, divided into shares of one
hundred dellars each.

Tts corpurate existence begins on the day on which its arti-
cles are filed in the office of the secretary of state, and continues
for fifty years thereafter. .

At or about the same time of the organization of the Chicago,
Rock Island & Pacific Railroad Company in Iowa, another cor-
poration was organized in New Jersey under the name of the
Rock Island Company.

1 have no knowledge as to who the incorporators of the Rock
Island Company are, but assume, from the facts stated in your
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communication, that they are the same persons who organized
the lowa company, or persons with like interest and purpose.

The authorized capital stock of the Rock Island Company is
one hundred and fifty million dollars, and is divided into two
classes, viz: minety-six millions of common stock, and fifty-four
millions of preferred stock.

Prior to the organization of these corporations, there had
existedd for many years in the state of lowa, a corporation
known as the Chicago, Rock lsland & Pacific Railway Com-
pany. which was a consolidation organized under the laws of
Iinois and lowa. g This company had constructed, purchased
and leased lines of Tailway in Towa and other states and terr-
teries, which it was then operating, of a total mileage between
seven and eight thousand miles. It was the owner of the Chi-
cago, Rock Island & Pacific Railway, and of the Burlington,
Cedar Rapids & Northern Railway, which it had recently
acquired, which together had a mileage of over five thousand
miles.

Its capital stock, for which certificates had been issued, was
seventy-five million dollars, and its bonded indelitedness about
seventy million dollars. Its steck was at a premium of a little
mare than one hundred per cent; a share of one hundred dollars
being worth about two hundred and three dollars in the market.

After the organization of the fowa and New Jersey compan-
ies, an agreement was entered into between them by which the
lowa corporation should issne and deliver to the New Jersey
corporation, certificates for the whole amount of its capital
stock ; and in consideration of such transier of its capital stock,
the New Jersey company should issue seventy-five millions of
its commaon stock and fifty-two millions five hundred thousand
of its preferred stock, and deliver the same to the shareholders
of the Chicago, Rock Island & Pacific Railway Company as a
part of the purchase price of the shares of that company held
by them, the terms of the agreement being:

That the New Jersey company should deliver one hundred
dollars of its common stock, and seventy dollars of its preferred
stock, to the sharehclders of the Chicago, Rock Island & Pa-
cific Railway Company for each share of stock of one hundred
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dollars held hy the sharcholders of that company; and, in addi-
tion thereto, the lowa corporation should issue and deliver to
each sharcholder of the Rock Island Railway Company one
hundred dollars, in four per cent. gold bonds, for each share of
stock of that company so held. )

Under the agreement, when executed, each shareholder of
the Chicago, Rock Island & Pacific Railway Company would
receive one hundred dollars in common stock and seventy dol-
lars in preferred stock of the New [ersey corporation, and one
hundred dollars, in four per cent. gold bonds, of the lowa cor-
poration, for each share of stock held by himg, The stock of the
Chicago, Rock Island & Pacific Railway Cmpany, when thus
transferred, is to become the property of the Chicago, Rock
Island & Pacific Railroad Company, and to be deposited with
the Central Trust Company of New York as security for the
payment of the seventy-five millions of -bonds issued by the
lowa company.

By this arrangement and transfer, the New Jersey corporation
becomes the owner of the stock of the Towa corporation, and
the lowa corporation becomes the owner of the stock of the
Chicago, Rock Island & Pacific Railway Company, and the sole
stockholder of that railway.

The first question upon which my opinion is requested is,
whether the Chicago, Rock Island & Pacific Railroad Com-
pany is organized for a lawful purpose under the laws of the
state.

Article 2 of the ‘articles of incorporation of that company
provides :

“The general nature of the business to be transacted by
the corporation is the construction or acquisition in
any other manner, and the maintenance and oper-
ation of a line of railway and telegraph extending
through the state of Towa in and from the city of Daven-

, Scott connty, Towa, to and in the city of Council
luffs, Pottawattamie county, in said sta!e;-ﬂ:lc gm.
lease, or acquisition in other manner, and ei -
rectly or through ounw:ldl‘ytp of the stocks and honds or
other obligations of the corporations owning and operat-

‘MW same, of the railways, property and franchises of

-
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the Chicago, Rock Island & Pacific Railway Company,
and of any other lines of ruilway and railway property
in the state of lowa, and in any other states and terri-
tories of the United States, and the maintenance and op-
eration of any other line of railway and railway property
which the corporation may acquire; and the operation un-
der lease and through contract of lines of railway and of
railway property owned or operated by other railway cor-
porations in the state of lowa and in other states and ter-
ritories of the United States. The corporation shall have
power, while the owner of any stocks of other corporations,
owning or operating lines of railway or railway property,
as aforesaid, to exercise in respect thereto all the rights,
powers and privileges of ownership. including the right
to vote thereon; and shall have and by its board of direct-
ors may exercise all the powers now or hereafter conferred
upon railway corporations by the laws of the state of Towa,
and of any other state or territory in which the corpora-
tion may transact its business, and of the United States.”

Section 1607 of the code provides:

“Any number of persons may become incorporated for
the transaction of any lawful business, but such ineorporn-
tion confers no power or privileges not possessed by nat-
ural persons, except as hereinafter provided.”

Subdivision 6 of section 1609 provides that corporations shall
have power to make contracts, acquire and transfer property,
possessing the same powers in such respects as natural persons.

Under our law the right of any number of persons to organ-
ize a corporation under chapter 1 of title IX of the code, for
the purpose of constructing. purchasing and owning any raii-
way or railways within the state of Iowa, or in other states or
territories, subject, perhaps, to one condition, viz: that a cor=
poration will not be permitted to purchase and consolidate com-
peting lines of railway for the purpose of creating a monopoly
and taking away from the citizens of the state the benefit of
competition, cannot be questioned. Aside from this restriction,
a corporation organized under the laws of the state may con-
struct, purchase and operate any number of railways, either in
the state of Towa or elsewhere.
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The charter of a corporaticn, by which its powers are meas-
ured. consists of the statutes under which it is formed, and its
articles of incorperation required to be executed and filed by
the incorporaters. The article above quoted gives to the cor-
poraticn the right to purchase the stock and bonds of other
railway cocrporations.

Section 204y of the code provides:

“Any railway corporation, organized under the laws of
the state, or operating a road therein, under the authority
of the laws therecf, may acquire, own and hold either the
whole or any part of the stock, bonds or other securities
of any railroad company in this or any adjoining state.”

Under its charter, the Towa company clearly has the right to
purchase, own and hold all of the stock of the Chicago, Rock
[sland & Pacific Railway Company, subject only to the restric-
tion suggested, that it will not be permitted to purchase such
stock and bonds for the purpose of consolidating competing
lines of railway, and thereby creating a monopoly, and taking
away from the citizens of the state the benefits of competition.

It is equally true that a corporation has the right to issue and
deliver the certificates of its capital stock in payment for any
property which it has the right to purchase and held. In issu-
ing its stock for such purpose, it is not necessary that there
should be a subscription to the capital stock of the corporation,
and that the money should be paid into the treasury upon such
subscription before its capital can be used in the purchase of
property which it has the right to buy. The direct method of
issuing and delivering its certificates of shares of capital stock
for property, is one of the well recognized rights of a corpora-
ticn, '
An issue of stock for the purchase of property by a corpora-
tion finds support not only in the decisions of the courts, but
in the daily transaction of the business of corporations, The
law dees not compel a corporation, and the subscriber to its
capital stock, to go through the useless form of a payment by
the corporation to the subscriber of the value of the property
‘which it seeks to acquire; and an immediate repayment of the
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same money by the subscriber to the corporation on his sul>
scription,
Cook on Corporations, Sec. 18, and cases there
cited,

So well established is this principle, that the few cases hold-
[i:g the contrary doctrine can no longer be considered good

w,

The Towa corporation, therefore, has the right to purchase
the stock of the Chicago, Rock Island & Pacific Railway Com-
pany, and to pay for the same in its cértificates of capital stock
in such amounts and upon such terms and conditions, as may
be agreed upen between the sharcholders of the old Rock Island
Railway Company and the directors of the new Towa company.

. The transfer of the stock of the new lowa company to the
2"s'ew Jersey company, under the agreement that, in considera-
tion of such transfer, the New Jersey rompany will deliver to
the vsl'larehult]crs of the old Rock Island Railway Company,
certificates of the capital stock of the New Jersey company at
the ratio of one hundred and seventy dallars for each pne
hundred dollars of the capital stock of the Chicago, Rock [sland
& Pacific Railway Company, and when such transfer is made,
the steck of the last named company to become the property of
the new lowa company dees not in any wise affect the right of
the lowa company to purchase and hold the stack of the old
Rock Island company, or invalidate its purchase thereof.

Such transaction is but an additional link in the chain of the
transfer of the stock of the Chicago, Rock Island & Pacific
Raflway Company to the new Chicago, Rock Island & Pacific
Railroad Company; that is, the shareholders of the old Rock
}sland company receive the stock of the New Jersey company
in :.:xchange for their stock of the Chicago, Rock Island &
Pacific Railway Company, which they transfer to the new Towa
c?rpora:im‘ which, in turn, delivers its stock directly to the
New Jersey company.

I have no infnrqﬂaatinn as to why this circuitous method of
transfer was adopted by the organizers of the two companies;

but it is certain that it ean in nowi
ot wise affect the legalit
transaction. i
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When the lowa company transierred its stock to the New
lersey company under the agreement, it at once had a benefi-
cial interest in the shares of the stgek of the New Jersey com-
pany, which were to be transferred to the shareholders of the
old Rock Island company. It was in fact the equitable owner
thereof. It had agreed that these shares should be transferred
to the shareholders of the old Rock Island Railrcad Company
as a part of the purchase price of the shares held by them, and
that the shares of stock of that company should be transferred
to and become the property of the new Iowa corporation: and
that in addition thereto, it would issue and deliver to such share-
holders, of its own four per cent gold honds, one hundred dol-
lars for each share of stock which it received from the stock-
holders of the Chicago, Rock lsland & Pacific Railway Com-
pany through the agreement with the New Jersey company.

When the agreement is carried out between the new lowa
corporation, the New Jersev corporation and the shareholders
of the old Rock Island Railway company, the lowa company
becomes the owner of all of the stock of the Chicago, Rock
Island & Pacific Railway Company; and under the statute above
referred to and its articles of  incorporation, it has the right
to own and hold the same.

In the acguisition of the stock of the old Rock Island Rail-
way Company by the new Iowa corporation, no law of the state
has been, or will be, violated or contravened, and the act of the
corporation in obtaining the same is not wltra vires.

Upon the transier of the stock of the Chicago, Rock Island &
Pacific Railway Company to the new lowa company the latter
becemes the actual owner of all the railways and railway prop-
erty owned by the Chicago, Reck Island & Pacific Railway
Company. The legal title thereto, of course, remains in that
corporation, but the new lowa company, as the owner of all of
its stock, is in fact the owner of all of its property; and, as the
owner of its stock, it becomes vested with the power of con-
trolling the corporation, electing its board of directors, and of
exercising all other powers which stockholders of a corporation
may lawfully exercise.
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The fact that the seventy-five millions of stock which it re-
ceives from the stockholders of the Chicago, Rock lsland &
Pacific Railway Company is pledged with the New York Cen-
tral Trust Company as security for the payment of the seventy-
five million dollars of four per cent bonds issued by the lowa
company in nowise affects the right of that company to vote the
stock and exercise 11s rights as holder thereof,

What has been said as to the rights and powers of the lowa
company as the holder of the stock of the Chicago, Rock Island
& Puacific Railway Company, is equally true of the New Jersey
cerporation. It has lawfully acquired the stock of the lowa
corporation. It has the right to own and hald the same, and to
exercise all of the rights and privileges of a stockholder of that
company. And while it is suggested that the organizers of the
New Jersey company will retain control of that corporation by
being the holders of a majority of its preferred stock, and in
that manner retain control of the lowa corporation, such action
on the part of the stockholders of the New Jersey company is
not in violation of any of the laws of this state,

A corporation undoubtedly has the right to issue common
and preferred stock, It has the legal right to give the preferred
stock privileges which are not given to the common stock.
Among such privileges is the right of electing a majority of the
directory of the corporation.

There is no rule of public policy which forbids the issue of
preferred stock of a corporation, and, in the case under consid-
eration, it amounts only to an agreement of the stockholders as
1o how the profits of the corporation shall be divided, and who
shall be entitled to elect the managing officers thereof.

In Kent v. Quicksilver Min. Co., 78 N. Y., 150, it is said:

“We know of nothing in the constitution or law that in-
hibits a corporation from beginning its corporate action
by classifying the shares in its capital stock, with peculiar
privileges to one share over another.”

So that while the control of the Iowa company by the New
Jertey company, and the control of the last named company by
a majority of its preferred stock, were objects sought to be
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attained by the incorporators of both companies, it can not be

said that they exceeded their legal rights in prosecuting the plan
by which such purpose is accomplished.

The most serious question involved is, whether the state may
interfere to prevent the issuance of the stock and bonds of the
Towa and New Jersey companies, for the reason that the aggre-
gate amount thereof proposed to be issued exceeds the market
value of the stock of the Chicago, Rock Island & Pacific Rail-
way Company which the lowa company receives therefor; or
whether it may by quo warranto have a forfeiture of the char-
tcr of the lowa company declared, on the grounds that such act
18 wlira vires and against public policy.

The seventy-five millions of gold bonds issued by the lowa
company, and secured by the deposit of the stock of the old Rock
Island Railway Company, are undoubtedly worth their par
value. The stock of the Iowa company, held by the New Jer-
sey company, and the stock of the New Jersey company, trans-
ferred to the shareholders of the old Rock Island Railway Com-
pany, undoubtedly have some value.

The market value of the stock of the Chicago, Rock Island &
Pacific Railway Company, at the time of the making of the
contract referred to, was about one hundred and fifty million
dollars. In consideration of the transfer of this stock to the
[owa company, it proposes to cause to be delivered to the stock-
holders of the old Rock Island Railway Company, one hundred
and twenty-seven millions five hundred thousand, at its face
value, of the stock of the New Jersey company, and seventy-five
millions of the bonds of the lowa company.

Is this transaction such a violation of the laws of the state or
of its public policy, as declared by its statutes and courts, as
will authorize the state to interfere by legal proceedings?

The stock of the old Rock Island Railway Company is to be
purchased at a valuation of two hundred and two millions, five
hundred thousand dcllars in the stock of the New Jersey com-
pany and the bonds of the Towa company. The transaction is
with the consent of all of the stockholders of the different cowm-
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panies. No one is deceived or defrauded: and it 18 the method
whereby the lowa corporation seeks to obtain the ownership of
the Chicago, Rock Island & Pacific Railway Company. and,
through the ownership of that stock, the control of its system of
rathvay.

In the absence of statutory prohibition, it is withm the power
of a corporation to issue its stock and bonds for property pur-
chased by it, althcugh the property received is taken at a
valuation in excess of its real value.

Memphis, cfc., R. R. Co. ». Dow, 120 U. S.. 299;

Brown . Duluth, M. & N. Ry. Co., 53 Fed. Rep,,
889;

Scovill ». Thayer, 105 U. 5.,153.

The validity of the issue of stocks and bonds by corporations,
in payment for property of less value than the par value of the
stocks and bonds issued, is sustained by the decisions of the
highest courts in the country,

Memphis, ete., R. R. Co. ©. Dow, 120 U. S., 287

Peoria & Springficld R. Co. v. Thompson, 103 11,
187:

Stein z. Howard, 65 Calif., 616

Handley 7. Stutz, 139 U. 8., 4173

Clark ©. Bewer, 1b., 96;

Fogg w. Blair, 1b,, 118,

The only provision of our statute upon this subject is sec
tion 1627 of the code, which provides:

“Ng certificate of shares of stock shall be issued, deliv-
ered or transferred by any corporation, officer or agent
thereof, or by the owner of such certificate of shares, with-
out having endorsed on the face thereof what amount, or
portion of the par value, has been paid to the corporation
issuing the same. and whether such payment has heen in
money or property.”

This statute not only does not prohibit the issuance of |sh:'ire's
of stock in payment of preperty, when the actual value &1 such
property is not equal to the face value of the shares of su?ck
issued, but contemplates that such a transaction may he carried
cut, imposing only the duty of the corporation or shareholder



112 REPORT OF THE ATTORNEY-GENERAL.

to endorse, upon the certificate i1ssued or transferred, what
amount or portion of the par value, has been paid for the same,
and whether such payment was in money or property.

In Scovill v. Thayer 1t was directly held by Judge Harlan
that a corporation had the right to issue its stock to its share-
holders, where only a portion of the face value was paid there-
for by such shareholder under an agreement that it should be
fully paid stock, and that the shareholders should not be liable
to the corporation for any unpaid portion of the face value
thereof, and that, as between the shareholders and the corpora-
tion, such agreement was valid and binding; and that it could
only be inquired into by a creditor of the corporation.

In Seymowr v. S. F. C. Association, 144 N. Y., 344, it was
held that an issue of bofids of a corporation for the purchase of
real estate, largely in excess of the actual value of such real
estate at the time of the purchase, was a legal transaction and
that the bonds were valid.

The principle decided in Scowill v. Thayer goes far beyond
the question involved here, and it is clear that in the absence of
a statutory provision to the contrary, a corporation may issue
its stock and bonds for the purchase of property, although the
face value of such stock and bonds so issued is in excess of the
actual value of the property received by it, and that such trans-
action, if free from fraud, can only be inquired into by creditors
of the corporation.

The right of a creditor to inquire into a transaction of this
character is purely a private right, and sound public policy re-
quires that whatever exclusively pertains to individual interests
should be left to the individual. The state should provide and
care for the general interests and for those which are beyond
the right of an individual, but it has no authority to take up
either side of the controversy which relates solely to private
rights of individuals.

The law gives to every individual who has suffered a wrong,
ample power, methods and liberty to have that wrong redressed;
and were the state to attempt to take up the cause of an indi-
vidual, which pertains only to private rights, it would amount

to governmental paternalism,, which must be as carefully guarded.
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against upon the one side as the sovereign powers of the state
must be upheld upon the other.

People . Ballard, 134 N. Y., 307

The fact that a corporation is an entity, representing an ng-
gregatien of skill and capital, does not curtail its right to trans-
act the business which it is empowered by its charter to con-
duct. with exactly the same freedom as a citizen. So long as,
by the policy of this state, the formation of corporations is per-
mitted. so long will the right of such artificial persons to act
within the scope of their franchises be in ne sense different from
the right of the individual.

The control aver the business conduct of either by a court of
equity is exactly the same. Contracts of either will be rectified,
annulled or specifically enforced, and the duties of either as
trustee. or its right as cestui que trust, will be enforced and pro-
tected. Any illegal conduct of either, leading to irreparable in-
jury. will be enjoined. A nuisance created by either will be
restrained, and whenever either an individual or a corporation
becomes related to any other individual or corporation so that
equitable jurisdiction arises to remedy somie wrong or secure
some right, 1t matters not whether both parties are individuals,
or both corporations, or that one is a natural and the other an
artificial being.

Stockton v. Am. Tobacco Co., 36 All. Rep., 976.

The charter of a corporation consists of the statutes under
which it is formed, and its articles of incorporation required to
be executed ‘and filed by the incorporators; and the acts of the
lowa and New Jersey corporations, in transferring their stock
and honds to the shareholders of the Chicago, Rock Island &
Yacific Railroad Company, in consideration of the trinsfer of
the stock of that company to the Iowa corporation, ar¢ within
the powers contained in their respective charters.

The stock of the New Jersey company, issued and delivered,
is, at its par value, less than the market value of the stock of
the Chicago, Reck Island & Pacific Railway Company, received
by the Iowa corporation; and there is no /statute of this state,
or rule of law governing the conduct of corporations, which

. :
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prohibits the lowa company from issuing and delivering its
negotiable bonds to the stockholders of the old Rock Island
Railway Company, which, together with the stock of the New
Jersey company, is received by such stockholders in payment
of the stock of the old Rock Island Railway Company. trans-
ferred to the lowa corporation. Such a transaction would be
valid if done by an individual, and it is equally valid when done
by the Towa corporation under the powers given in its charter.

The only material inquiry for a court upen the complaint of
a stockholder of either company would be, whether the contract,
by which the Towa company acquired the stock of the old Rock
Isand Railway Company, was fairly made, fairly carried out,
and the bonds issued by the lowa company in payment therefor
were in fact issued for that purpose.

Farmers Loan & Trust Co. v. Rockazoay Falley R.
Co., 69 Fed. Rep,, 11.

It is suggested that the issue of stock and bonds of the New
Jersey and lowa companies for the acquisition of the stock of
the old Rock Island Railway Company, is, at their face value,
so largely in excess of the market value of the stock acquired,
{hat the transaction is opposed to the public policy of the state,
and it should therefore take some action against the Iowa cor-
poration. e

In considering the force of this suggestion, it is first neces-
edry to determine what constitutes the public policy of a state.

In Havtford Fire Ins. Co. v. Chicago, M. & St. P. R. Co,,
30 L. R. A., 197, it is said by Judge Sanborn:

“The public policy of a state or mation must be deter-
mined by its constitution, Jaws and judicial defcxsmns, not
by the varying opinions of laymen, iaw.ye’a:s or judges as to
the demands of the interest of the publc.

In the celebrated case of Vidal v. Girard's Executors, 43 U.
A., 197, Mr. Justice Story said:

v‘-.
“Nor are we at liberty to look at general considerations

of the supposed public interests and policy of Pennsylvania
upon this subject, beyond what its constitution and laws
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and judicial decisions make known to us. The question,
what is the public policy of a state, and what is contrary to
it, if inquired into beyond these hmits, will be found to be
one of great vagueness and uncertainty, and to mvolve dis-
cussions which can scarcely come within the range of judi-

cial duty and functions. and upon which men may and will
complexionally differ.”

: Mr. Justice Peckham, in United States . Trams-Missonri
Freight Ass'n, 166 U. 8., 290, said:

“The policy of the government is to be found in its
statutes, and when they have not directly spoken, then in
the decisions of the courts and the constant practice of the
government officials.”

In Heller w. National Marine Bank, 45 L. R. A, 443, it is
said :

“Much was said in the argument, and someéthing is to be
found in the books, about such liens in favor of stock-
holders being void because against public policy; but Sir
George Jessel. M. R, in dealing with that indefinite and
variable quantity called ‘public policy' said, in Printing &
N. Registering Co. v. Sampson, 1. R. 19 Eq. 465: ‘It must
not be forgotten that you are not to extend arbitrarily those
rules which say that a given contract is void as being
agamst public policy, because, if there is one thing which,
more than another, public policy requires, it is that men of
full age and competent understanding shall have the utmaost
liberty of contracting, and that their contracts, when en-
tered into freely and voluntarily, shall be held sacred, and
shall be enforced by courts of justice. Therefore you have
this paramount public policy to consider—that you are not
lightly to interfere with this freedom of eontract, Now,
there is no doubt public policy may say that a contract to
commit a crime, or a contract to give a reward to another
to commit a erime, is necessarily void. The decisions have
gone further, and contracts to commit an immoral offense,
or to give money or reward to another to commit an wn-
moral offense, or to induce another to do something against
the general rules of morality, though far more indefinite
than the previous class, have always been held to heé void.
1 chonld be sorry to extend the doctrine much further.” "

Under the statutes of our states and the decisions of our
courts, there should be added to the subjects named by the
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learned Master of the Rolls, as to which the state has the right
to interfere, comtracts in restraint of trade, and the creation of
monopohies 1o prevent competition.

The consensus of the judicial expressions upon this question
is, that the public policy of a state must be determined by the
statute and judicial decisions of that state, and not by the opin-
wms of individuals, no matter how eminent.

Tested by this rule, it cannot be said that the acts of the Iowa
corporation are opposed to the public policy of a state, as no
act has been done by it which is a violation of the statute of
the state, or of its laws, as declared by the decisions of its courts.

It follows, therefore, that while one may be personally op-
posed to the policy of a state in permitting corporations to issue
their stock and bonds for the purchase of property, in amounts
in excess of the actnal value of such property, the question
is one which must be referred to the law-making power of the
state for its action, rather than to the courts for their decision
under the present statute.

While the fact that there is no statute in this state by which
corporations are regulated and controlled as to the issuance of
corporate stock and bonds under the circumstances of the trans-
action under consideration, may be deprecated, that fact exists,
and no proceedings in behalf of the state, without legislative
action, can be maintained.

For these reasons, 1 am forced to the conclusion that the acts
of the lowa corporation are not wlira wires, nor opposed to the
qualdic nalics, af. the state in a sense which will enable the state

to arrest the transaction or maintain an action of quo warranto
for the dissolution of the corporate franchise.
Respectfully submutted,
Cuas. W. MuLLAN,
Attorney-General.
September 13, 1902.

To thnr HoxoranLe A. B. CuMMINS,
Gozernor of Totwa.
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AprropriaTions—Construction of ehapters 188 aud 177 of
the acts of the Twenty-ninth (ieneral Assembly.

Sir—In response to your request of the 20th ultinte for a
construction of chapters 183 and 177 of the acts of the Twenty-
ninth General Assembly, so far as they relate to appropriations
made to the public institutions of the state, 1 submit the fol-
lowing opimon:

The appropriatiens made by chapter 183, which are not pay-
able quarterly, may be drawn af any time by the officers of the
institution for which the appropriation is made, whenever re-
quired for the purpose of the appropriation,

The effect of the provisions of chapter 177 upon such appro-
priations is only to extend the time within which they may be
drawn until the end of the fiscal vear, viz: June 30, 1903.

Under the provisions of chapter 77, approprintions which
are to be paid quarterly should be computed and paid pro rata
to the first day of July, 1902,-and after that date they should be
paid in quarterly installments on the first days of July, October,
January and April,

Respectiully submitted,
Cras. . MoLrax,
Attorney-General.
September 19, r902.
To e HonorABLE GILBERT S. GILBERTSON,
Treasurer of State.

el beaad

Banks—Savines Deparryents ok—It is held that national,
state and private banks may organize and conduet
savings departments, in connection with their general
banking business, and that individuals, partnerships
and private eorporations may, subject to the same re-
strictions, engage in and carry on 4 savings bank busi-
ness.

Sik—Your favor requesting my opinion upon the following
questions is received :
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First—Is the organization and operation of savings depart-
nients by national banks in violation of and contrary to the laws
of lowa?

Second—Is the organization and operation of savings depart-
ments by state banks in violation of and eontrary to the laws of
fowa?

Third—Is the crgamization and operation of savings depart-
ments by private banks, corporations, partnerships or persons en-
gaged in business other than bauking, in violation of and con-
trary to the laws of lowa?

These questions arise under section 1859 of the code, which
provides: '

“Any bank, banking association, private banker or person
not incorporated under the provisions of this chapter, or
any officer, agent, servant or employe thereof, who shall
advertise, issue or circulate any card ot other paper, or ex-
hibit any sign as a savings bank or savings institution
* % % shall be guilty of a misdemeanor,” etc.

Before taking up the construction of this statute, it is im-
portant to determine the right of persons within the state to con-
duct a banking businegs, and the power of the legislature as to
the control thereof.

At common law banking in all of its branches is free to all

State v. Woodmanse, 1 N. Dak., 246;
Peaple v. Utica Ins. Co., 15 Johns., 358;
Morse on Banking, sec. 13.

Whether a state legislature has power to prohibit individuals
from transacting a banking business, and to confer such right
solely upon corporations, is a question upon which the courts
differ very widely, and as to which the adjudicated cases are
wholly irreconcilable.

In the recent case of State v. Woodmanse, supra, the supreme
court of North Dakota held that it was within the power of a
state legislature to regulate the business of banking, even to the
extent of prohibiting private persoms or partnerships from en-
gaging therein. This decision is based upon the authority of the
early New York cases, and the text of Mr. Morse hased thereon.
An examination of these cases discloses that the question, as o
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the right of individuals to conduct a banking business, was nol
the precise question upon which the decisions turned.

In State v, Scougal, 3 S. Dak., 535, the supreme court of that”
state held that it was not within the power of a state legislature
to prohibit private persons from engaging in the business of
banking, placing the decision upon the ground that it is not a
constitutional exercise of the legislative power. under the police
power of the state, to deprive the citizen of the right to carry on
the business of banking, and to confer such privilege exclusively
upon corporations organized under an act of the legislature. The
position taken by the South Dakota court is upheld by a very
able and convincing opinion written by Corson, J.

A careful comparison of the opinion in the Scougal case with
that in the Hoodmanse case and the early New York cases, in-
evitably leads to the conclusion that the doctrine announced by
the South Dakota court is the more logical and sounder prin-
ciple of law.

Taking then the doctrine enunciated in the Scougal case as
laving down the correct principle of law as to the power of a
state legislature to prohibit private individuals from engaging in
the Lusiness of banking, it follows that every person in the state
has the legal right, under the constitution of the United States,
{o engage in and carry on the business of banking, subject to
cuch reasonable regulations as the state legislature may deem
it necessary to make in relation thereto. Such right necessarily
extends to all classes of banking, and includes savings as well
as commercial banks.

Apparently recognizing this right, the state legislature has
not attempted to ‘prohibit any bank, banking association, privite
banker or person not incorporated under the provisions of chap-
ter 1o of title IX of the code, from engaging in and carrying on
the business of a savings bank, but does prohibit such bank,
banking association, private banker or person not incorporated
under such law, from advertising, by issuing or circulating any
card or other paper, or exhibiting any gign, that such bank, bank-
ing association, private banker or person, is a savings bank or
savings institution organized and transacting business under
chapter 10 of title 1X of the code.



120 REPORT OF THE ATTORNEY-GENERAL.

The purpose of this statute is to prevent the public from be-
ing deceived as to the character of the bank with which it may
desire to transact business. If a savings bank is conducted by
private individuals, it can not seek the confidence or business of
the public under the advertisement that it is a1 savings bank or
savings institution organized under the laws of the state and
subject to state supervision.

A similar provision is found in section 1862 of the code, which
provides that no partnership, individual or unincorporated asso-
ciation, engaged in buying or selling exchange, receiving de-
posits, discounting notes and bills, or other banking business,
shall incorporate or embrace the word “state” in its name. By
this section the right of individuals and unincorporated associa-
tions to carry on the business of banking is fully recognized, and
they are simply prohibited from advertising, by incorporating
the word “state” in their names, that they are organized under
the banking laws of the state and subject to state supervision.

While there are no adjudicated cases upon the identical ques-
tions under consideration, general principles of law have been
enunciated by various courts and text writers, which are in har-
mony with the general principle stated.

In National Bank ©, Ferguson, 48 Kan., 739, it is said:

“And a bank may certainly, as a part of its legitimate
banking business, receive deposits. pay interest thereon, se-
cure its depositors by bonds or any other lawiul means, and
loan the money which it receives as general deposits.

This was said with reference to the powers of a national bank.
In Zane on Banks and Banking, section 122, it is said:

“The power of an ordinary chartered bank to maintain a

savings bank department seems not to have been made the

. subject of adjudication. But since the receiving of deposits

is a banking transaction, and since the maintenance of a

savings bank department is merely one method of receiv-

ing deposits, there ought to be no doubt in the mind of

any judge that such a proceeding is within the coporate
power of either a national or a state chartered bank.’

The powers conferred upon national banks by section 5136 of

the Revised Statutes of the United States, are broad enough to
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cover the business of conducting a savings department of a na-
tional bank; and I find upon inquiry that many national banks
under this construction of their powers, have organized and are
now conducting savings departments.

In Western National Bank v. Armstrong, 152 U. 8. 346, it
is said that all incidental powers necessary to carry on the busi-
ness of banking are impliedly granted under the national bank
Ack:

It is undoubtedly within the power of the state to determine
the class of business which shall be conducted by banks incor-
porated under chapter 1 of title IX of the code, and to withhold
from such institutions the right to carry on a savings depart-
ment in connection with their general banking business. Such
banks, however, are authorized, under the present law and the
<charters conferred thereby, to transact a general banking busi-
ness which may properly include a savings department, unless
the right to conduct the same has been withheld by the legisla-
ture under the provisions of chapters 11 and 12 of title IX of
the code. There is no provision in either of these chapters
which prohibits banks organized under the state law from main-
taining savings departments,

I have therefore reached the conclusion that, subject to the
restrictions of section 1859 of the code, prohibiting the use of
the words “‘savings bank” and “savings institution,” in adver-
tising their bhusiness to the public, national, state and private
banks may lawfully organize and conduct a savings department
in connection with their general banking business, and that in-

dividuals, 'partnerships and private corporations may, subject to

the same restrictions, engage in and carry on a savings bank
business, Respectiully submitted,
Caas. W, MuLLAN,

Attorney-General.
October 31, 1902.

“T'o Hon. Frank F. MERRIAM,

Auditor of Statc.
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Commissioner 0¥ Lasor—Construction of chapter 150 of the
acts of the Twenty-ninth General Assembly.

Sik—You request an official opimion from this office on the
question whether chapter 150 of the acts of the Twenty-ninth
General Assembly 15 in conflict or repeals that portion of section
2472 of the cade, as amended by section 3 of chapter 97 of the
acts of the Twenty-ninth General Assembly, which imposes
upon you, as labor commissioner, the duty of giving notice to
the owner or person in charge of a factory or building, of the
failure to provide such factory or huilding with a fire escape for
the safety of employes, and if the same is not remedied within
sixty days after service of such notice, you shall give the county
attorney of the county in which such factory of building is sit-
vated, written notice of the facts. p

In section 4 of chapter 150 of the above acts, a like duty is
imposed upon the chief of the fire department or the mayor of
each city or town where no such chief of fire department exists,
or the chairman of the board of supervisors, in case such build-
ing is not within the corporate limits of any city or town. with
the further requirement that such notice shall be served upon
the agents or lessees of the owner er owners, providing such no-
tice can not be served upon the owner or owners thereof; and
further provides that the notice served under this section shall
“command such owner, owners or agents, or either of them, to
place or cause to be placed on said building such fire escape with-
in sixty days after service of such notice.

The distinction between the duty imposed upon you as labor
commissioner, and that impased under section 4 of chapter 150
of the above acts, is that you are only required to serve notice

that such owner or owners have failed to provide a fire escape

as provided by law; while the duty imposed under section 4 of
chapter 150 of the above aects requires that such notice shall
command such owner, owners or agents, or either of them, to
place or cause to be placed upon said building such fire escape,
that is, under the first you report a failure to comply with the
law, while under the latter the notice commands a compliance
with the law. In this we can see no inconsistency between the

T g L
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duties imposed under the separate acts of the Twenty-ninth Gen-
cral Assembly.

Under cection 2472. as amended, you are not required to go
anv farther than to serve notice of the failure of such person or
persons to provide such building with fire escape. Section O of
chapter 150 of the above acts repeals acts or parts of acts only
which are inconsistent with this chapter.

Having determined that the amendment to section 2472 of
the code is net inconsistent with chapter 150 of the above acts,
we miust tlierefore conchule that section 6 of chapter 150 does
not repeal the amendment to section 2472, MNPOSING upon you
the duty above mentioned.

Respectfully submitted,
Cuas. A. Van VLIECK,
Assistant Attorney-General,
November 20, 1902.
To Hox. Epwarn D, Bricuawm,
Counpmissioner of Labor,

ErecTion —CERTIFICATE 0F—AUTHORITY OF. (JOVERNOR TO
Witnrorn—1) The work of the canvassing board is
ministerial, and it is its duty to compute the number
of votes cast for each candidate and issne a certificate
in accord therewith, unless it shall be clearly shown
or apparent that the returns are false and fraudulent.
(2) It is held that a certificate of election given by the
board of canvassers is only evidence that the holder
has received votes safficient to eleet him, and does not
preclude an inquiry into the question of his qualifica-
tion prior to taking office on a prima facie title.

Sir—Upon the question of the power and duty of the governor
of the state to withhold a certificate of election from a candidate
who has received a majority of the votes cast in a congressional
district of the state for representative in congress, | submit the
following opinion:
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An examination of the authorities upon the question discloses
twa well setfled principles of law:

First—The state board of canvassers are ministerial officers
only, whose duty it is to receive the returns from the various
coamties and declare the results as shown by the face of the re-
turns. This is the general doctrine, and has been declared in
the clection cases before congress and mn the states of Alabama,
Arkansas, Califormia, Florida, Illinois, Kansas, Kentucky,
Nebragka, New Jersey, New York, North Carolina, Ohio, Penn-
sylvania, Tennessee, Wisconsin and South Carolina,

Under the Florida statute, which provides that the duty of
the state canvassing board is to canvass the votes of the election
as shown by the returns, and if any such returns are shown or
appear to be so irregular, false or fraudulent that the Loard are
unable to determine the true vote for any officer or member, they
shall so certify and shall not include such return in their deter-
mination or declaration, it was held by the supreme court of
that state that this statute did not give authority to the state
board of canvassers to determine whether an election was le-
gally held or the vote legally cast; that by the phrase, “true

vote,” was meant the vote actually cast as distinguished from

the legal vote.
In People v, Hillard, 29 11, 413, it is said:

“These officers (the canvassing board) are clothed with
no discretionary power. They are to open said returns and
make abstracts of the votes as they appear in said returns,
and the ‘clerk is to deliver a certificate of election to each of
the persons having the highest number of votes as mani-
fested by said return. They are not allowed to reject any
returns, or to decide upon their validity, if on their face
they are made in compliance with the law, and in the form
prescribed by the statute.”

In Indiana it was held that the board can not consider any
questions as to the validity of the election, but are to cast up
the votes given by the proper decuments and declare those
elected who appear, from the face of the documents, to have the
highest number of votes.

Mpore w. Kessler, 59 Ind., 152.
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Without further quoting from the many decisions in the vari-
ous states upon this guestion, it is sufficient to say that the well
settled rule of law 1s that the work of the canvassing board is
strictly ministérial, and that it is their duty to compute the num-

_ber of votes cast for each candidate and to issue a certificate in

accord therewith, unless it shall be clearly shown or apparent
that the returns are false and fraudulent.

Sceond—It is an equally well settled rule of law that a cer-
tificate of election, given by the board of canvassers, is only evi-
dence that the holder has received votes sufficient to elect him,
and does not preclude an inquiry into the question of his qualifi-
cation prior to the taking of the seat upon a prima facic title.

Kentueky Election, 2 Bart. El. Cases, 327;
Smith v, Brown, 2 Bart. El. Cases, 395;
MeGee ». Young, 2 Bart. El. Cases, 422,

In the case under consideration, the power of determining the:
eligibility of Judge Wade to a seat in congress is, lodged exclu-
sively in the national house of representatives, It is a matter
which that body must determine if objection is made by any
one having the right to object to Judge Wade's taking his seat
in congress. The failure or refusal of the governor of the state
to issue a formal certificate of his election would in nowise affect
the power of that body to seat him, upon a showing that he re-
ceived the highest number of votes cast in the Second congres-
sional district of Towa at the last general election for a member
of the lower house of congress.

Under these principles of law defining the duties of the state
canvassing board and the power of congress to determine the
eligibility of any person elected to a seat therein, I am of the
opinion that a certificate of election should be issued to Judge
Wade, if it is found that he has received the highest number of
votes cast in the Second congressional district of Towa for any
candidate for a seat in the lower house of congress, and that
the question of his eligibility to that office must be left to the
national house of representatives, with whom the power to de-
termine such question is lodged.
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Under this view it is not necessary to determine the question

whether in fact Judge Wade was, at the time of the general elec-

tion, or now is, ineligible {0 the office of representative in con-.

gTCSS. Respectfully submiteed,
Cuas. W. MrLLAN,
Attorney-General.
December ¢, 1902,
To rug Hoxoraery A. B. CumMmins,
Gowvernor of Towa.

Boarp or Mepicar Examiners—RiecaT T0 PAY ATTORNEYS'
Frres—It is held that the board has power to employ
attorneys to appear in court for it in actions brought
against it for a writ of mandamus, and the fee paid
therefor is a proper item of expense to be paid by the
board out of its funds,

Smr—Complying with your request of December roth for my
opinien as to whether the item of fifty dollars attorneys’ fee
shown by the report of the state board of medical examiners is
a proper expenditure to be made by such board, 1 submit the
following : .

Section 2583 of the cade, as amended by chapter go of the
acts of the Twenty-eighth General Assembly, provides that each
member of the board shall receive, out of the fund created by
the payment of fees by applicants for examination, the sum of
eight dollars a day and necessary traveling expenses for the time
he is actually engaged in the discharge of his duties as a member
of the board. The secretary shall receive a sum not to exceed

twenty-five dollars per month and his necessary expenses in-
curred for services which can not be performed at the capitol.
All printing, postage and other contingent office expenses nec- |
essarily incurred under the provisions of this chapter shall be

paid from said fund. Any balance of said fund remaining shall

be turned over to the state treasurer for the use of the school =

fund.

e s £ e
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While there is no gpecific provisinn for the employiment of an
attorney by the board, or for payving the fees of ome who 1s nec-
essarily employed. 1 think the provision made for the pavment
of contingent office expenses should bhe liberally construed, and
if it is necessary in the discharge of its duties to employ an at-
torney, | think the board has the power to do so, and that the
fees charged by such attorney are a legitimate item of expense,
which may be paid out of the fund received by the board. No
other construction of the law would give to the board the power
and efficiency which the legislature evidently designed ta confer
upon it,

Actions may be brought against it for a writ of mandamus or
for other relief, and it is absolutely necessary that the board
shall have the power to employ attorneys to appear in court for
it in such cases. that its rights, as well as the rights of the
state, may be protected: and when it 18 found necessary to em-
ploy an attorney for such purposes, | think the fees paid for the
services of such attorney are a proper item of expense to be paid
by the hoard out of its fund.

Respectiully submitted,
Cuas. W. MurLan,
Attorney-General.
December 12, 1902.
To Hox. G. S. GILBERTSON,
Treasurer of State,

Boarp or VereriNARY Mepican Examiners-—Exrryses
or—It is held that items reported as paid for printing,
postage, attorneys’ fees, stenographic work and other
items of like character are proper expenditures made
by the board.

Sir— Replyving to your request of December 1oth for my
opinion as to whether items of expense contamed in the report
of the state Loard of veterinary medical examiners for postage,
attorneys’ fees, stenographic work and other items in addition
to the per «iem and traveling expenses of members of the hoard,
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are proper items of expense, which may be paid from the fund
received by the board for examination, T submit the following :

It was undoubtedly the intention of the legislature, in creat-
mg a state board of veterinary medical examiners, to confer
upon such board the powers necessary to make it an efficient,
active body, and capable of carrying out the provisions of the
statute by which it was created. In order to become efficient,
and 1o carry out the intent of the legislature, it is necessary that
it should have substantially the same powers as are conferred
upon other state boards of like character, and if such powers are
not directly and specifically conferred by the act which created
the board, they will be implied because necessary to carry out
the will of the legislature.

Printing, postage, stenographic work and other like items are
undoubtedly necessary to the efficient work of the board. It
is also equally true that if, for any reason, the board finds it
necessary to employ an attorney, either to defend the board in
actions brought against it, or otherwise, such employment being
necessary to enforce the statute and carry out the will of the leg-
islature, the board would, in my opinion, have the power and
authority to employ and pay such attorney, and the amount so
paid would be a legitimate item of expense to be paid from the
fund received by the board.

Any other construction placed upon the statute by which the
board was created, would abridge its effective powers and
greatly lessen its efficiency as a state instrumentality.

I am therefore of the opinion that the items reported as paid
for printing, postage, attorneys’ fees, stenographic work and
other items of like character, are proper expenditures made by
the board, and that the provisions of section 11 of chapter 93 of
the acts of the Twenty-eighth General Assembly, which fix the
compensation to be received by the members of the board, do
not apply to the class of expenses referred to.

Respectiully submitted,
Cuas. W. MuLLAN,
Attorney-General,
December 12, 1902.
To Hox. G, S. GILBERTSON,
Treasurer of State.
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MouTuan INSURANCE Asg0CIATIONS—CUHARGES FOR MEMBER-
sarp APPLICATION—Such associations cannot charge or
collect a contingent fee of one half book or board rate
or any other sum except policy and survey fee at the
time the application for membership is made, or at
the time the certificate thereof is issued.

Sir—Complying with your request of December 17th for an
opinion 4s to what charges mutual insurance associations, organ-
ized under chapter 35 of title IX of the code, may require persons
to pay at the time application for membership is made, or when
certificate of membership is issued, 1 beg to submit the following
opinion : ;

Section 1765 of the code provides:

“Such associations may collect policy and survey fees,
and such assessments as may be provided for in their articles
of incorporation and by-laws, and provide for such expenses
and !’?sses as may be required in the conduct of their busi-
ness.

In enacting this section of the statute, the legislature has given
authority to associations, organized under chapter 5 of title IN,
to collect from their members policy and survey fees, and such
assessments as may be required to meet the losses and expenses
incurred by the associations. In so granting authority to collect
money for the purposes named, the legislature has withheld
from such associations the right to collect money from their
members in any other manner or for any other purposes than
those named in the section. .

No autharity of law, therefore, exists for an association of
the character named to charge or collect a contingent fee of one-
half of book or board rate, or any other sum, except policy and
survey fee, at the time application for membership is made, or
at the time the certificate thereof is issued, and any such charge
is in violation of the chapter of the statute under which these
associations are organized.  Respectfully submitted,

Cras. W. MULLAN,

December 29, 1902. A”Oﬂlejl‘-cm.

To Hon. Frank F. MERrIAM, —.J:7 sa

Auditor of State.
9



130 REPORT OF THE ATTORNEY-GENERAL.

InsunaNce CompaNigs—ExaMiNation oF sy Auprtor ow
Stare (1) It is held that when the auditor or other
person appointed by him makes an examination of an
insurance company, he or the person so appointed has
the right to retain the money paid by the company
examined for expenses incurred in making the exami-
nation, or as compensation if it is made by one who is
not receiving a salary from the state, and that the
auditor is not required to account for und pay the
money so received into the state treasury. (2) It is
held that the phrase “foreign insurance company”,
used in section 1753 of the code, must be held to mean
every insurance company not organized under the
laws of the state of Iowa. (3) 1t is beld that it is the
duty of the auditor to keep an official record of exam-
inations made or ordered to be made by him of insar-
ance companies, and of the money paid either as
expenses or compensation for such examination, and
to whom the same was paid.

Sirs—PBefore taking up the legal questions mvaolved i your
request for an opinion as to whether the auditor of state is re-
quired by law to account for and pay into the state treasury the
expenses and fees received by him, or by any person appointed
by him, for the examination of insurance companies doing busi-
ness in this state, 1 desire to say that the statutes regulating the
business of insurance companies within the state are so con-
flicting and inharmonious that it is almost impossible 1o recon-
cile the various provisions which have been incorporated into
the statute by different legislatures.

“Phe insurance laws of the state should, in my judgment, be
repealed and a new insurance code enacted, with harmonious
provisions which will cure the many glaring defects existing n
the present statute.

With this statement as to the present condition of the insur-
ance laws of the state, T will now take up the questions upan
which my opinion is requested. ,
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The insurance laws of the state consist of chapters 4, 5, 6, 7
& and g of title IX of the code, and the amendments ltlu.-r'v::r:
since 1897, and chapter 65 of the acts of the Twenty-eighth Gen-
eral Assembly, These statutes recognize and aln:-mpt to Tegu-
late two general classes of insurance, viz: insurance other than
life, and life insurance. Chapters 4 and 5 of title IX regulate
compames and assceiations conducting 1lw‘ business of nsurance
other than life. Chapters 6, 7, 8 and g, and chapter 65 of the
acts of the Twenty-eighth General Assembly relate to :Iu; various
classes of life insurance companies and associations, and regu-
late the same,

Section 1731 of the code, which is a part of chapter 4, author-
izes the anditor of state, whenever he shall find it expedient, to
appoint one or more persons, not officers, agents or stockholders
uf any insnrance company doing business in the state, to make
an exanunation of the affairs of any insurance company doing
business in the state, other than life insurance c(‘:mpa'nies, or
lie mav make such examination himself,

No provision is made in this section, nor in chapter 4, as 1o
the eompensation to be paid for making such examination,

At the time this section of the code was enacted, it was un-
doubtedly the intention of the legislature that all expenses and
fees l‘;aid by the insurance company or association which was
examined by the auditor, or by the person appointed by him for
that purpose, should be paid into the state treasury, as is clearly
indicated by the language of section 1752, which provides:

“There shall be paid to the auditor of state for services
required under the isions of this chapter, the follow-
ing fees, which shall be accounted for by lum in the same
manner as other fees received in the discharge of the duties
of his office:

. » * » . -

“8  For official examination of either domestic or foreign
company, the actual expenses incurred,”

This provision of section 1752 continued to be the law after
the enactment of the code until the cighth day of April, 1808,
when it was repealed by chapter 45 of the acts of the Twenty-
seventh General Assembly.
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Prior to its repeal, the auditor was required to account for all
fees and expenses received by him for the examination of msur-
ance companies doing business in the state under the provisions
of chapter 4, and to pay the same into the state treasury.

The act of the legislature in repealing subdivision 8 was an,
explicit declaration by the law making power, that the auditor
of state should not thereafter be required to account for, or pay
into the state treasury, the money paid to him, or to the person
appointed by him, by insurance companies doing business under
chapter 4, as the expenses incurred in the examination of such
companies,

The repeal of subdivision 8 must be taken as a grant of
authority from the legislature, by which the auditor, or the per-
son appointed by him, is authorized to retain the money re-
ceived from the insurance companies examined, for the purpose
of reimbursing themselves for actual expenses incurred, and,
in the case of the person appointed by the auditor, as compenss-
tion for his services in making such examination,

No other conclusion can be reached in construing the provi-
sions of section 1752 in connection with chapter 45 of the acts
of the Twenty-seventh General Assembly.

"The repeal of subdivision 8 must also be taken as an expres-
sion of the legislature as to the disposition of any money paid
by insurance companies doing business under title IX of the
code, and as having a bearing upon the construction which must
be given to the other provisions of chapters 5, 6, 7. 8 and 9
thereof.

Section 1766 of the code authorizes the auditor to make a per-
sonal examination of insurance associations doing business un-
der chapter 5 of title IX, or to appoint some person, not an offi-
cer, agent or stockholder of any insurance company doing busi-
ness in the state, to make such examination, and provides that,
if the person so appointed is not receiving a regular salary in the
office of the auditor, he shall be entitled to receive five dollars a

y for his services, in addition 10 his actual traveling and hotel
m;-mﬂmhmharegﬂuempbyeo!tbeaﬁm

Such expenses are to be paid by the association examined, o by
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the state upon the approval of the executive council, if the asso-
ciation fails to pay the same. There is no provision of this
chapter requiring the auditor, or the person so appointed, to ac-
count for or pay into the state treasury the expenses and fees
paid by the association for such examination,

The provision of the statute which requires such expenses and
jees to be paid by the state to the person entitled thereto, if the
same are not collected from the association examined, negatives
the idea that it was the intention of the legislature that such
fees and expenses should be accounted for and paid into the state
treasury, as such a transaction would be simply taking the money
out of the state treasury by the person who made the examina-
tion, and then at once requiring him to account for the same
and pay it back into the treasury. There is certainly no object
1o be attained by such a transaction, nor any reason upon which
it can be based.

Section 1777 of the code provides:

“The auditor at any time may make a personal examina-
tion of the books, securities and business of any life insur-
ance company doing business in this state, or authorize any
other suitable person to make the same, and he or the per-
son o authorized may examine, under cath, any officer or
agent of the company or others, relative to its business and
management. [f upon such examination the auditor is of
the opinion that the company is insolvent, or that its condi-
tion is sach as to render its further continuance in business
hazardous to the public or holders of its policies, he shall
advise and communicate the facts to the attorney-general,
who shall at once apply to the district court of the county,
or any judge thereof. * * * for an injunction.” etc.

There is no provision in this section, or in chapter 6, for the
payment of the expenses or compensation of the person con-
ducting such examination. The question of payment, both of
expenses and compensation, appears to have been left to the
auditor by the legislature. It is of conrse true upon general
principles that the auditor could charge no compensation for
making an examination of an insurance company, but would
undoubtedly be entitled to any actual expenses incurred by him
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in making such examination. It is equally true that if some
other person was appointed by him who was not receiving a
salary from any of the state departments, such person would
e entitled to receive compensation for his labor,

The construction which has always been given this section is
that such expenses and compensation are to be paid by the com-
pany examined, and there heing no provisions requiring the
auditor to account for and pay into the treasury the amount of
such expenses and compensation, such amounts have always
been retained hy the persons making the examination.

Section 1700 of the code, which is contained in chapter 7 of
title IX, and section 14 of chapter 65 of the acts of the Twenty-
eighth General Assembly, which may be considered as an
amendment to chapter 7, give to the auditor power to make, or
cause to be made, an examination of the affairs of associations
organized under chapter 7 of the code, or under chapter 65 of
the acts of the Twentv-eightlt General Assembly, at the expense
of the association examined, and provide that if the examination
is made by the auditor cr his clerk, he shall receive necessary
hotel and traveling expenses only; if made by a person not reg-
ularly employed in his office, the asscciation is required to pay
the actual cost thereof, not exceeding five dollars a day for the
time required, and actual expenses.

There is a further provision in section 14 that if such amounts
are not paid by the asscciation examined, they shall be paid by
the state upon the approval of the executive council.

There is no provision, either in chapter 7 of the code or chapter
63 of the acts of the Twenty-eighth General Assembly, requir-
ing the expenses of such examination to be accounted for by the
anditor and paid into the state treasury.

Section 1829, which is contained in chapter g of title 1X, re-
lating to fraternal beneficiary societies, provides that the auditor
may personally, or by some one designated by him, examine such
associations at their home office, and that such examination shall
be at the expense of the asscciation, and be limited to five dollars
a day and the necessary expenses of travel and hotel hills. There
is no provision in this chapter requiring the auditor to account
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for or pay into the state treasury any part of the money received
for such expenses.

These are all the provisions contained in the chapters of the
code relating to insurance, for examination of insurance com-
panies by the auditor, and for the payment of expenses and com-
pensation incurred and to be paid for such examinations, except
section 1753. which iz as follows;

“The necessary expenses of any examination of any in-
surance company made or ordered to be made by the auditor
of state under this chapter, shall Le certified to by him and
paid on his requisition by the company so examined; and
in case of failure of the company to make such payment,
the auditer shall suspend such company from doing busi-
ness in this state until such expenses are paid, [f such ex-
penses are not paid by the company, they shall be audited
by the executive council and paid out of the state treasury.
But in no case shall any foreign insurance company be ex-
amined, except by order of the executive council.”

The effect of the provisions cof this section is to empower the
anditor to make a requisition upon any instrance company or-
ganized or doing business under chapter 4 of title IX of the
codle, for the expenses of any examination, which he has ordered
o Le made of the affairs of such company, and if the company
refuses te pay such expenses on the requisition of the auditor,
he may suspend it from doing business in the state until such
expenses are paid. 1t is the method provided by the legislature
of enforcing the collection of the expenses incurred in examining
insurance companies, and can not affect the interpretation which
must be given sections 1731, 1766, 1777. 1700 and 1829 of the
code, and section 14 of chapter 65 of the acts of the Twenty-
eighth General Assembly.

Construing the provisicns of these sections with section 1752,
and taking into comsideration the act of the legislature in repeal-
ing subdivision 8 of that section, wherehy the legislature took
from the anditor the duty of accounting for and paying into the
state treacury the money received by him, or by any person ap-
pointed by him, for the examination of an insurance 'company,

but one conclusion can be reached as to the right of the auditor

to retain the money paid him by insurance companies to reim-
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burse him for actual expenses incurred in making such examin-
ations; or as to the right of any person appointed by him to
make such examinations, who is not receiving a salary from the
state, to retain the money paid by such insurance companies as
compensation for his services and to reimburse him for actual
expenses incurred.

In repealing subdivision 8 of section 1732, the legislature un-
doubtedly attempted to harmonize in some degree the conflicting
provisions of chapters 4, 5, 6, 7, 8 and ¢, and to establish a un-
form rule as to the disposition of money paid by insurance
companies for examinations; and the repeal of the only provi-
sion of the statute which required the auditor to account for and
pay into the state treasury the money so paid by insurance com-
panies, must be taken as conclusive that it was the infent of
the legislature that such expenses and fees should not be paid
into the state treasury, A

Such expenses and fees are undoubtedly required, by the pro-
visions of the sections referred to, to be paid by the insurance
companies to the person making the examination, and the legis-
lature having declared by its act that the amounts received
therefor should not be paid into the state treasury, the conclu-
sion necessarily is that such amounts are to be retained by the
person making the examination to reimburse him for actual ex-
penses incurred, or to compensate jhim for the labor performed,
as the case may be.

I am therefore of the opinion that when, junder the existing
statute, the auditor, or other person appointed hy him, makes an
examination of an insurance company, he, or the person so ap-
pointed, has the right to retain the money paid by the company
examined for expenses incurred in making the examination, or
as compensation, if it is made by one who is not receiving a salary
from the state; and that the auditor is not required to account for
and pay the money so received into the state treasury.

Second— As to the meaning of the phrase, “foreign insurance
company,” as usedin section 1753 of the code, I am of the opin-
ion that it must be held to mean every insurance company,not
organized under the laws of the state of Iowa.
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This phrase, or one of similar import, oceurs in every chapter
of the code relating 1o insurance companies, and it clearly refers
to all classes of insurance companies organized in other states
and in foreign countries. To give the phrase a different inter-
pretation in the connection in which it occurs in section 1753,
would be a violation of every well known rule of statutory con-
struction.

Third—As to whether,it is the duty of the auditor to keep an
official record of examinations made, or ordered to be made, by
him of insurance companies, and of the monev paid, either s
expenses or cumpensation for such examinations, and to whom
the same was paid, I ,am of the opinion that it is his duty to keep
such official record.

It is part of the official duty of the auditor 1o make an exam-
ination of the business and affairs of insurance companies doing
business in the state, as circumstances may demand, and every-
thing connected with such examination sheuld be made a part of
the official records of his office. Such records should include a
statement of the amount of money paid by insurance companies,
and to whom the same was paid, for examinations, so that infor-
mation as to every material fact connected with the examination
of insurance companies may be obtained from the official records
of the auditor's office. Respectfully submitted,

Cuas W. MULLAN,
Attorney-General.
December 31, 1902.

To Tane HonoraBLE Execurivé COuNCIl, OF THE STATE OF
Jowa,

Bureav or Lasor Staristios-—The commissioner has the
right to add to the blank form prescribed by statute
all questions which he may deem necessary to gain
such information as he is required to add under sec-
tions 2470 and 2472 of the code, as amended,

Sik—Your request for an opinion from this office,as to
whether it is mandatory upon you to adhere strictly to the blank
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form provided i .section 2474 of the code has been re ferred 1o
e 16 answer,

The first sentence in the ahiove section makes (it the duty of
every cwner, proprietor or manager of every factory, mill, work-
shop, etc., or any other establishment where labor is employed as
herein provided, to make to the bureau upon blanks furnished
Ly satd bureau such reports and returns as,said bureau may re-
quire for the purpose of compiling such labor statistics as arve
comtemplated in this chapter, and it further provides that such
repert shall be made within sixty days from the receipt of the
Blanks furnished by the commissioner,

From this sentence it will be seen that the blanks to be fur-
nished such persens are to be such as the commissioner may re-
quire fur the purpose of compiling lalior statistics, as are ot
templated in chapter 8 of title XVIII of the code. This sen-
tence of the section does not require the commissioner to furnish
the blank form incorporated at the end of the above section.
The commissioner must be the sole judge of the form of the
blanks to be furnished such persons for the purpose of -ascer-
taining the information desired to enable him to compile the
labor statistics contemplated im the above. chapter. |

The next sentence in the section provides that any person
mentioned within this section, who neglects or refuses to make
to the commissioner such report ag may be required by the foi-
lowing Dblanks, shall be deemed guilty of a misdemeanor and
tpon cofiviction thereof shall be punished, This sentence would
seem to mdicate that the penalty would not attach for a neglect
or a refusal to furnish te the cemmissioner such report or re-
'It-urns as 15 requirved by the blank, which is made a part of sec-
tion 2474.

There seems to be nothing in the above section which limits
the f:(;nnnﬂ&s&:i()n.er to the blank form incorporated within this
section.

It is my opinion that it was the intent of the legislature not
to himit the commissioner to the blank form incorporated within
the above section, but to leave it a matter within his disereticn
as to whether this Blank included all guestions necessary to se-
eure the information desired to enalble the commissioner to per-
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form all of the duties imposed upon lim relating to the com-
piling of labor statistics provided for in chapter 8, title XV af
the code. ’

I am furilier convinced that such was the intention of the leg-
islature for at a subsequent session thereof sections 2470 andd
2472 were amended as to require the commissioner to gain fur-
ther information relative to labor statistics, than was vequived
of him at the time section 2473 and the Blank therein contamed
were adopted.

[ am, therefore. clearly of the opinion that you have the right
to add to the blank form above mentioned all auestions which
you deem necessary to gain such information as you were re-
guired to do under sections 2470 and 2472 as amended.

Respectfully submtted,
Cras, A. Vaxn VLECK,
Assistant AttorneyiSencral,

January 8, 1903.

To g Hoxorapni Eowarb D. Bricnam,
Commissioner, Burean of FLabor Statigfies.

[vsorAncE Companres— Assussmpyr—Sections 1752, 1761
and 1764 of the code construed.

Sir—In reply to your favor of the 17th inst, requesting my
opinicn as to the construction to he placed upon sections 1752,
1761 and 1764 of the code, 1 beg to subinit the following vpinion @

Chapter 5 of title IX of the code provides For the orgamzis
tion and regulation of a certain class of agsessnient insurance
companies, and is complete within iteelf, so far as the duties
of the auditor are concerned with reference to such companies.

Section 1761 provides that they shall not Begin lusiiess until
they have performed the conditions precedent therein named,
nor until their acticles of incorporation and form of policy shall
be approved by the auditor of state. No provision is made in
this chapter for any fee to be paid by the company to the anditor
for the approval of the articles of ineorporation, the form of
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policy, or the issuance of a certificate which entitles the com-
pany to commence business.

S}J.bdivision I of section 1752 cart not be held to apply to com-
panies orgamzed under chapter 5, as the fees provided in that
section to be paid by insurance companies to the auditor are by
‘the terms of section 1752 expressly limited to companies organ-
1zed under chapter 4 of title IX.

Section 1764 provides that associations organized under chap-
ter 5 shall pay the same fees for annual reports and annual cer-
tlﬁcates-of authority as are required to be paid by domestic
companies organized and doing business under chapter 4, but
dqes not provide that any fee whatever shall be paid to the audi-
tor for the examination of the articles of incorporation, the form
f’f the policy, the approval thereof, or the issuance of the orig-
hal certificate to do business.

It.is- a familiar rule of law that no fees can be charged by a
public officer except those which .are expressly provided by
statute, and in the case under consideration no fees having' been
fixed by the legislature which such companies are required to
pla)r for the examination of their articles of incorporation poli-
cles and the issuance of the original certificate to do busine’ss, no

cfieet can be charged by the auditor for the performance of that
uty.

: I am not advised as to what has heretofore been the practice

in the.a'.uditor’s office as to the collection of fees from companies

argamzfed under chapter 3, but am of the opinion that the only

fees. which can be properly charged and collected from such com.-

panies are those named in sections 1764 and 1766, the latter

section relating to the examination of the companies by the in-

surance department of the state.

Respectfully submitted,

Cuas \W. MuLrax,

I, Attorney-General.

To Hon. B. F. CARrrOLL,
Auditor of State.
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TaxaTion—Exemprions Froy— Parvagraph 7 of seetion 1804
of the code construed.

Sir—I beg to acknowledge the receipt of your favor of the
17th inst. requesting my opinion as to whether the evenptions
provided for in paragraph 7 of section 1304 of the code, as
amended by the acts of the Twenty-ninth General Asseinbly,
apply to both real and personal property. In compliance with
such request 1 submit the following apimon: ;

Subdivision 7 provides that “the property, not to exceed eight
hundred dollars in actual value, of any honorably discharged
Union soldier or sailor of the Mexican War or of the War of
the Rebellion, or of the widow remaining unmarried of such
soldier or sailor,” shall be exempt from taxation.

The word “property’ as used in this section is in its hroadest
meaning, and was clearly intended to cover both real and per-
sonal property, the object being to give every honorably dis-
charged Union soldier or sailor, or his widow, an exemption of
eight hundred dollars upon all taxable property owned by him
or her.

The exemption should, in my opinion, be made from the ag-
gregate amount of the assessment, and need not be specifically
deducted from any particular property, either real or pérsonal.
That is to say, all property subject to taxation should he listed,
the value thereof fixed by the assessor, and from the aggregate
amount of such value, if less than five thousand dollars, a de-
duction of eight hundred dollars should be made as the exemp-
tion to which such soldier, sailor or widow is entitled under the
statute. Respectfully submitted,

Cras. W. MULLAN,
Attorney-General.
January 23, 1903.
To Hon. B. F, Carrori,
Auditor of State.
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Insuranos AssooiaTios—Muorvar—It is held that 1t 18

within the power of the members of such association

to determine whether proxies will be allowed at its

meetings.

Sik—In response to your request of the 2ist inst. for an
opinicn as to whether a mutual assessment association, organ-
ized under chapter 5 of title 1X of the code, may, by arttclfzs
of incorporation, prohibit the use of proxies by its members- "
voting at its anoual or other n'u.fetings. | submit the fellowing

OpInion

There is no provision of the general incorporation laws (J".f the
state regulating the method of voting at corporate meetimngs,
nor does chapter 5 of title [X. provide that members of asso-
ciaticns crganized thereunder shall have the right to vote prox-
ies which they have received from members who are not pres-

ent at any of the meetings of the association.

I think it is, therefore, within the power of the members cf
sich association to determine whether proxies will be allowed at
its meetings, and that it is competent for them to provide in their
articles of incorporation that their members may, or may not,

vote at such meetings by proxy.

Under this view 1 see no objection to an association, organ-
ized under chapter 5 of title IX of the code adopting an
amendment to its articles of incorporation substantially in ef-
fect as that submitted, and providing that the vote at the meet-

ings f the association shall be only by members present.
Respectfully submitted,
Cuas. W, MULLAN,
Attorney-Generad.
January 23, 1903.
To Hown, B. F. Carrorr, i
Auditor of State.
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FARMERS INSTITUTE—A PPROPRIATION ror - Chapter 69 of
the acts of the Twenty-ninth General Assembly con-
strued with section 1675 of the code.

Siv—1 am in receipt of yeur favor of the 20th inst. request-
ing my epinion as to whether a Farmers™ Institute, held wnder
the provisions of chapter 3 of title LN of the cade, prior ta the
fourth day of July, 1902, is entitled 1o the appropriation of
seventy-five dollars made by chapter 69 of the acts of the
Tiwenty-ninth General Assembly.

Bection 106735, before it was amended, provided that such in-
stitutes, when held at any time within the year and remiining
i sessiem for not less than twil days in each vear, should be
entitled out of the moneys in the state treasury not otherwise
apprapriated (o a sam not exceeding fifty dollars annually for
such institute work., No time is fixed by the statute when such
institute work shall he performed, and it may therefore he done
at any time during the year for which the appropriation is
claimed. :

Chapter 69 of the acts of the Twenty-ninth General Assem-
bly amend section 1675 of the code by simply striking out the
werd “fifty™ and inserting in lieu thereof the words “seventy-
five.” No other change is made in the language of the section.

After this amendment, section 1675 provides that each Farng-
ers’ Institite, with a president, secretary, treasurer and execi-
tive committee of not less than three outside of the officers,
which holds a two days™ session in any one S'car. shall upon
proof of such organization and institute work, be entitled to sev-
enty-five dollars out of the state treasury to pay the expenses
of its session,

The effect of the amendment is to change the amount which
such Farmers’ Institute is entitled to draw from the treasuiy,
and does not change the time when the institute work must he
performed, or require that it he done after the amendment he-
came a law. Such work may be performed at any time during
the year preceding the filing of the bill for expeénses; amd in
the case under consideration T am of the opinion that the Boone
County Farmers’ Institute, which held its sessions February

N L
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22 and June 7, 1902, is entitled to have its expenses paid to an
amount equal to seventy-five dollars, although its sessions were
held prior to the fourth of July, 1902, when the amendment
to section 1675 went into effect.
Respect fully submitted,
Cuas. W, MuLLAN,
Attorney-General.
January 30, 1903.

To Hon, B. F. CArrOLL,

Auditor of State.

Distrior Jupce—CompensaTios oF—It is held that all
judges of the district courts in the state, who were
elected by the people to fill an unexpired term of a
judge who had previously died or resigned, are entitled
to compensation at the rate fixed by law at the time
of such election.

Qir—I beg to acknowledge the receipt of your favor of the
24th of November, enclosing a letter from the Hon. George W.
Dyer, judge of the Eleventh judicial district of lowa, and re-
questing my opinion as to whether a judge of the district court,
who was elected at the November election, 190z, to fill an un-
expired term of a district judge who had previously resigned,
is entitled to receive compensation at the rate of thirty-five hun-
dred dollars a year, under the provisions of section 253 o{-the
code, as amended by chapter 13 of the acts of the Twenty-nn?th
General Assembly, or whether he is entitled to compensation
for his services only at the rate of twenty-five hundred dollars
per annum, as provided by said section before the same was
amended: the facts upon which my opinion is requested bemg
substantially as follows: ;

The Hon. W. S. Kenyon was elected judge of the district
court for the Eleventh district of Iowa at the November elec-
tion, 1808, and assumed the dvties of his office as such judge
on the first day of January, 1899. In the summer of 1902 he
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resigned, and the Hon. George W. Dyer was appointed by the
governor to fill the vacancy existing between the time of the
resignation of Judge Kenyon and the November election of that
year. At the November election Judge Dyer was elected judge
of that judicial district, duly qualified and performed the duties
of the office from the time of his election until the first day of
January, 1903.

The question presented is, whether Judge Dyer is entitled to
compensation from the time of his eleétion in November, 1902,
until January 1, 1903, at the increased rate of salary fixed by
the Twenty-ninth General Assembly; or whether he is entitled
to compensation only as fixed by the code before section 253
was amended by striking out the words “two thousand five hun-
dred” in the second line thereof, and inserting in lieu thereof
the words “three thousand five hundred"?

Section g of article V of the constitution of the state pro-
vides:

“The salary of each judge of the supreme court shall
be two thousand dollars per annum, and that of each dis-
trict judge one thousand six hundred dollars per annum,
until the year eighteen hundred and sixty; after which
time they shall severally receive such compensation as the
general assembly may by law prescribe, which compensa-
tion shall not be increased or diminished during the term
for which they shall have been elected.”

Is this constitutional provision applicable to the facts in the
case under consideration, and is Judge Dyer prohibited thereby
from receiving the compensation fixed by the Twenty-ninth
General Assembly, for the reason that he was elected to fill an
unexpired term of a district judge who had resigned his office?

The determination of these questions rests almost wholly
upon the construction given to the provisions of the constitu-
tion quoted.

A casual reading of this provision may lead to the conclu-
sion that it was intended to, and does, apply to the entire term
of the office for which a judge of the district court was elected,
and that neither he nor any successor who 1s appointed or
elected to fill any portion of such unexpired term, can receive

% .
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any other or different compensation than that fixed by law at
the time such judge was elected for the full term of the office.

The reasoning which may be advanced in support of this con-
struction is that one who is appointed or elected to fill an unex-
pired term of an officer who has resigned or died during his
term of office, stands in the shoes of his predecessor, and is
entitled to receive only the compensation which his predecessor
was entitled to receive under the law in force at the time of his
clection. So far as an appointee is concerned, this construction
Las support both in reason and authority.

In Larew z. Newman, 81 Cal,, 588, where an officer of that
ctate was appointed to fill an unexpired term of one who had
resigned, it was held that the appointee could only receive the
salary which his predecessor was entitled to receive during his
term of office, although the legislature had increased such com-
pensation during that term and before the appointment of the
officer to fill the unexpired term. The decision of this case is
grounded upon the reasoning that the person who was appointed
to fill an unexpired term of a public office, stood in the shoes
of the officer who had resigned such office, and gained ‘no addi-
tional rights to compensation under his appointment,

As applied to appointees of public offices, 1 believe this prin-
ciple to be sound; there is, however, in my opinion, a wide dis-
tinetion in the tenure oi office between one who is appointed,
and one who is elected to fill an unexpired term caused by the
resignation or death of a predecessor. An appointee  simply
takes possession of the office under the authority of the ap-
pointive power of the state, and performs the public duties
thereof wntil the people have an opportunity to fill such office
by an election. In such case it is clear that the person ap-
pointed would be entitled to receive only the salary which his
predecessor in office was entitled to receive under the laws of
the state in force at the time of his election.

When, however, a person is elected by the pecple to fill an
unexpired terni of a public office, his title to the office and his
right to the emoluments and compensation thereof, as provided
by law, are held directly from the sovereign power of the state,
and he does not step into and occupy the shoes of his prede-
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cessor; and the econstruction which in my opinion, shonld be
given to the provision of the constitution quoted, sustains this
distinetion as to the tenure of office. -

This constitutional pfhvision was framed by the constitu-
tional convention and adopted by the people for the purpose of
preventing legislatures from influencing judges of the courts
by increasing their salaries during the term of office to which
they were elected, and to prevent judges, through their powe.r
and influence, from inducing legislatures to increase their com-
pensation during their term of office.

"I‘he substance of the constitutional provision, as applied to
district judges, is that the salary of each judge of the district
court shall be one thousand six hundred dollars per annum
which compensation shall not be increased or diminished during’
the term for which he shall have been elected,

This provision must be held to apply to the judges rather
than to the term of office, as the purpose of the framers of the
constitution in adopting such provision was to prevent persons
holding high office from obtaining an increase in the salary of
such office after they had been elected thereto, and not to pre-
vent the legislature from increasing the salary attached to such
office during any particular period of time.

This construction of the constitutional provision makes it
effective both in its letter and spirit.

Constitutional and statutory provisions of this character are
1o be liberally construed and strictly enforced,

Garvie v. Hartford, 54 Conn., 440;
Cox v. Burlington, 43 lowa, 612;
Weeks v. Texarkana, 50 Ark., 81;
Gross v. Kenfield, 57 Cal., 626,

When Judge Dyer was elected judge of the district court of
Iowa on the fourth day of November, 1902, he was elected to
Ii'llthatnﬁioe for the term beginning upon the day of his elec-
tion and extending to the first duy of January, 1903. That
period of time constituted the term of office to which he was
elected. So far as he was concerned, it was entirely separate
and distinct from the term of office to which his predecessor,
Judge Kenyon, had been elected. At the time of his election
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the compensation of district judges of the state of lowa was by
law fixeil at three thousand five hundred dollars per annum.
This law had been in force in the state from and after the
fourth day of July, 1902; and wheu'jurlgc Dyver accepted the
office to which he was elected, and began the perfomance of the
duties thereoi, he accepted it with the salary attached thereto
which had been previously fixed by an act of the legislature, and
it can not be said that there was any increase in his compensa-
tion during the term for which he was elected.

1 am aware that the construction which 1 have given this
constitutional provision is a liberal one, but it is, in my opinion,
in harmony with the object scught to be attained by its framers,

Under this construction 1 am of the opinion that the Hon.
George W. Dyer, and all other judges of the district court of
the state who were elected by the people to fill an unexpired
term of a judge who had previously died or resigned, are en-
titled to compensation at the rate fixed by law at the time of
such election; and in the case of Judge Dyer at the rate oi
three thousand five hundred dollars per annum,

Respectfully submitted,
Cuas. W, MULLAN,
Attornex-General.
January 31, 1903.

To Hox. B. F. CarroLy,
Auditor of State.
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Muxstcipat. CorporatTions —Ergorric Licut Prasrs,
WareErworks AND Gas Prasts, CONSTRUOTED AND
OperaTED FoR THE Purrose or Fursisring LicuT aAxp
Water To—It is held that none of this class of works
rises to the dignity of internal improvements, and
that a corporation organized for the purpose of con-
structing and operating the same is within the twenty
year limit fixed by the statute, and cannot endure for
fifty years under the provisions of section 1618 of the
code.

Ste—I beg to acknowledge the receipt of your favor of the
20th inst. requesting my opinion as to whether electric light
plants, waterworks and gas plants constructed and operated for
the purpose of furnishing light and water to municipal corpora-
tions, are works of internal improvement, within the meaning
t.ﬂ' section 1618 of the code, and for that reason entitled to he
incorporated for a period of fifty years,

The phrase “any work of internal improvement™ as used in
section 1618 must be construed according to the generally ac-
u.-!'rtctl meaning of the words. It is somewhat difficult to deter-
mine just what are, and what are not, works of internal im-
provement, but there is a line which, with some possible excep-
tions, appears to me to divide works of guasi public character
from those which are works of internal improvement. That is,
works of internal improvement are those which the people of
the entire state are, or are supposed to be, interested in and
benefited by, while guasi public improvements which only bene-
fit a community locally, and in which a local municipal corpo-
ration is alone interested, can not be said to be works of internal
improvement.

In Mayor of Wetumka o. Winter, 20 Ala,, 660, the supreme
ecourt of that state defines works of internal improvement as
follows: i

“No case can be found, it is apprehended, where the im-
provement of streets, alleys, markets, etc., of a city or town
have been classed as internal improvements. On the other
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hand, when internal improvements by or under state
authority are spoken of. it is universally understood that
works within the state by which the public are supposed 1o
he Lenefited, are intended; such as the improvement of the
highways, the channels of travel and commerce,”

In Dazeson County . McNamar, 10 Neb., 276, the supreme
court of that state said:

“The building of a court house, although an improve-
ment, and necessary county work, has never heen classed
among works of internal improvement, by which is meant—
as the term is here used—only those works within the state
in which the whole body of the people are supposed to be
more or less interested, and by which they may be bene-
fited; and they more commonly have reference to the im-
provement of highways and channels of travel and com-
merce.”

Citing U. P. Ry, Co. . Commissioners of Colfax Co., 4 Neb,,
450. The case last cited approves the definition given by the
supreme court of Alabama, and holds that a bridge across the
Platte river is a work of internal improvement for which bonds
could be issued under the Nebraska statute. In deciding this
question, it is said:

“The characteristics of the Platte river are a matter of
history, and are well known, as well as the difficulty ex-
perienced in crossing it. A bridge of this kind affords a
safe and convenient means of communication across the
river, increases the facility for transportation and travel,
and has all the characteristics of a work of internal im-
provement. * * * Such works must be tested by the
benefits to be derived by the public from their construction.
rather than by their extent or cost. A public road con-
structed through an otherwise impassable portion of the
country, is a work of internal improvement: railways are
said to be improved roads constructed for public use,
although owned by private corporations. * * * A
bridge of this kind is designed to open an easy and com-
modions thoroughfare across the river, for the use of the
public. * * * We have no doubt a bridge of this kind
is a work of internal improvement within the meaning of
our s!atute,"
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In DeClerq v. Hager, 12 Neb., 185, the same court held that
bridges built by a county upon the line of its highways, and
wholly within such county, are not works of internal improve-
ment according to the constitutional meaning of that term,

The same court in Gefchell . Benton, 30 Neb., 870, held that
beer sugar manufactories, which did not manufacture sugar
from beets for toll, although propelled hy water power, were
not works of internal improvement.

In In re internal improvement fund 24 Colo., 247, it was
held that public buildings such as an asylum, state house, etc.,
were not internal improvements within the meaning of an act
of the Colorado legislature, providing that the proceeds of the
sale of certain public lands should be paid to the state for the
purpose of making internal improvements; and the same court
in In re Senate resolutions, etc., 12 Colo., 287, held that public
reservairs for the storage of water for irrigation and domestic
uses are internal improvements within the meaning of the act of
congress of March 3, 1873, providing that five per cent of the
proceeds of the sale of agricultural pullic lands lying within the
state of Colorado shall be paid to the state for the purpose of
making such internal improvements within the state; as the legis-
lature may direct. In this case, the discretion was lodged with the
legislature of Colorado to determine what were works of inter-
nal improvement, for which such fund might properly be used,
and a large reservoir constructed for the storage of water, to
be used for irrigation and domestic purposes, can well be said
to be a work by which all of the people of the state are bene-
fited, and therefore a work of internal improvement.

In Osborne v. County of Adams, 106 U. S., 181, it is held
that a steam grist mill constructed for public use by a county
under a statute of the state of Nebraska, authorizing bonds to
be issued to aid in the construction of any railroad, or other
work of internal improvement, is not a work of internal im-
provement.

In all of these cases, the distinction between what are, and
what are not, works of internal improvement, under the gen-
erally accepted definition thereof, is recognized and in some of
them clearly expressed. That is, works of internal improvement
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are those in which the people of the entire state are interested,
and by which they are, or are supposed to be, benefite. The
only ease whieh | have been able to find, in which a contrary
doctrine is even suggested, is that of Yester ¢ Seattle, 1 Wash,
St 308, The decision in this case is based npon a statute of
the state of Washington, the title of which is, “An act author-
izing cities and towns to construct internal improvements and to
issue bonds therefor, and declaring an emergency.” Under this
act, cities and towns in the state of Washington are specifically
given the power to construct waterworks, light plants and
sewers, and to issue bonds therefor. The question arose whether

the subject of the legislation was sufficiently expressed in the

title of the act. In determining that question, the supreme court
of Washington said:

“The criticism is, that although there is a subject ex-
act, since waterworks, sewers and artificial light plants are
pressed, it is not the subject treated of in the body of the
not internal improvements within the ordinary meaning of
the phrase. Perhaps this is an original use of the term
‘internal improvements,” It has certainly not been com-
menly applied to improvements supposed to have been
made by cities for the benefit of their inhabitants, and has
been emploved more grandiloquently in reference to the
improvement of highways and channels of travel and com-
merce, in the statutes of congress and the state legisla-
tures. And vet, when under it our legislature particularizes
waterworks, sewers and light plants which certainly are
in fact internal improvements relative to the cities of the
state. we do not deem the verbal eriticism of sufficient
weight to set aside the act.”

From this quetation, it will be seen that the supreme court of
Washington recogmized the common and usual meaning of the
phrase “internal improvements,” and holds the act in question to
be valid upon the ground that waterworks, sewers and light
plants may relatively be considered so far as a city is concerned,
internal improvements, when o designated by the legislature.
The court thus gives to the phrase a special meaning and one
different from that usually and generally understood by all leg-
ishative bodies.
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Such a special and unusual meaning of this phrase can not, in
my judgment, be given to it in the connection in which it occurs
in section 1618 of the cade. [t must be held that the legislature,
in using the phrase in that section, intended that it should have
the usual and ordinary meaning given to it by courts and legis-
latures, and should not be construed as having a special or un-
usual meaning.

Waterworks and light plants are constructed and operated for
the purpose of furnishing to the inhabitants of muniecipal cor-
porations, water and light. The general public of the state have
no interest therein and are not benefited, or supposed to be
benefited thereby, and do not for that reason fall within the
class of works commenly known as works of internal improve-
ment. Plants constructed and operated for the purpose of fur-
nishing heat and power to the inhabitants of a municipal corpo-
ration fall within the same class,

Under the principles of law and rules of construction laid
down in the authorities cited, it appears to me that none of this
class of werks rises to the dignity of internal improvements, and
that corporations organized for the purpose of constructing and
operating the same are within the twenty-vear limit fixed by the
statute, and can not endure for fifty years under the provision
of the statite above quoted. Respectfully submitted,

CuAs. W, MuLLax,
Attorney-General.
Janvary 31, 1903,
To Hox. W. B. MagrTiN,
Secrelary of State,

Taxarion—Exeuprions Frox—Chapter 56 of the acts of
the Twenty-ninth General Assembly constroed.

Ste— Complying with your request for my opinion as to the
construction: of chapter 36 of the acts of the Twenty-ninth General
Assembly, relating to the exemption from taxation of property
of honarably discharged Union soldiers and sailors of the Mexi-
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can and Civil wars, and of the widows of such soldiers amd
sailors, | beg to submit the following opinion:

Sulsdivision 7 of section 1304 of the code, as amended by
chapter 36 of the acts of the Twenty-ninth General Assembly,
provides :

» - .
“The property, not to exceed eight hundred dollars in
actual value, of any honorably discharged Union soldier or
sailor of the Mexican war or of the War of the Rebellion,
or of the widow remaining unmarried of such soldier or
sailor,” .
shall be exempt from taxation.

The manner in which such exemption shall be ascertained
and given to such soldier, sailor or widow is fixed by the next
provision of the subdivision, as follows:

“It shall be the duty of every assessor annually 1o make
a list of all such soldiers, sailors and widows, and to return
such list to the county auditor upon forms to be furnished
by such auditor for that purpose, but a failure on the part
of any assessor so to do shall not affect the validity of any
exemption. All soldiers, sailors or widows thereof referred
to herein shall receive a reduction of eight hundred dollars
at the time said assessment is made by the assessor, unless
a waiver thereof is voluntarily made of such exemption
at said time. * * * ¢ :

The first provision above quoted exempts eight hundred. dol-
fars in value of the property of any such soldier, sailor or widow,
but the method by which such exemption is to be given, and the
machinery through which the soldier, sailor or widow may de-
rive the benefit thereof, are fixed by the provision of the statute
last quoted.

Chapter 56 of the acts of the Twenty-ninth General Assembly
became a law on the 4th day of July, 1902, and after all of the

to the proper authorities.

At the time the assessment of property for the year 1902 was
made, the county auditor had no authority to furnish hlank
forms to the assessor for the purpose of listing soldiers, sailors
and their widows, and the assessor had no -guthority to mtgr
the exemption provided by subdivision 7 upon his assessment
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roll; and the fact that he did not do o can not be held to be a
failure upon his part to perform any duty which he was required
by law to perform.

The entire power of the assessors, and of the machinery
whereby the taxable value of the property in the various dis-
tricts was determined, had been fully exercised and exhausted
before chapter 56 of the acts of the Twenty-ninth General As-
sembly became a law. The members of the T'wenty-ninth General
Assembly knew that the assessments jor the year 1902 would be
returned and the power of the assessors fully exhausted before
the amendment became a law. No provision is made in such
amendment whereby such soldiers, sailors and widows may
receive the benefit of the exemptions provided for in subdivision
7 for the year 1902; and the legislature having failed to pro-
vide any means or method by which such exemption can be se-
cured to soldiers, sailors or their widows for the year 1902
the act of the Twenty-ninth General Assembly must, in my
opinion, be construed to become operative and effective at the
time of the first assessment after the 4th day of July, 1goz, as
that is the first assessment by which the provisions of the act re-
lating to the mammer of securing such exemptions can be car-
ried out and made operative through the machinery created by
the act, and by which the taxable value of the property of such
soldiers, sailors and widows, and the exemption thereof from
taxation, can be ascertained.

I am therefore of the opinion that, under the provisions of
subdivision 7 of section 1304 of the code, as amended by chap-
ter 56 of the acts of the Twenty-ninth General Assembly, the
exemption of eight hundred dollars in value of the property of
such soldiers, sailors and widows can not be made as to the
taxes assessed thereon for the year 1goz, and that the act of the
legislature giving such exemption does not become operative

until 1903, Respectfully submitted,
Cras. W. MuLLAN,
Attorney-General,
February 2, 1903.

To Hon. Avmerr B. CuMMing,
Governor of lowa.



156 REPORT OF THE ATTORNEY-GENERAL.

AssessmENT oF Corroration—Land held by lowa corpo-
rations in a foreign state or country

Sik—Complying with your request of January 27th for an
opinion upon the following question, viz:

“In estimating the taxable value of shares of stock in lowa
corporations holding land in a foreign state or country, is the
assessor to deduct the value of such real estate as recognized
by the assessing officers, or assessment laws of the other state
or country in which the land is situated,” I submit the follows
ing opinion:

An examination of sections 1308, 1310, 1313, 1323, 1324 and
1327 of the code leads me to the conclusion that where a corpor-
ation, organized under the laws of lowa, owns land in foreign
jurisdictions, and the value of the stock of the corporation is
in some degree at least determined by the value of the land, the
assessable value of the land, as recognized in such foreign jur-
isdiction, should Le deducted from the gross amount of the
stock of the corporation. when such stock is assessed for taxa-
tion: and each individual stockholder is entitled to his pro rata
share of such deduction when the stock which he owns is as-
sessed to him,

Having reached this conclusion, 1 deem it unnecessary to
give an extended opinion upon the question, cr to take up the
language of the sections referred to and construe each section
separately. Respectfully submitted,

Cuas. W, MuULLAN,
Attorney-General,
February 13, 1902.
To Hox. W. B. MarTin,
Secretary of State. .

Taxarios--Incorporated newspaper plants and incorpor-
ated job printing offices—Sections 1319 and 1323 of the
code construed.

Se—I beg to acknowledge the receipt of your favor of the
7th inst,, requesting my opinion as to whether incorporated
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newspaper plants and incorporated job printing offices are tax-
able under section 1319 or section 1323 of the code.

An examination and comparison of sections 1319 and 1323
of the code clearly indicate that section 1319 refers only o
manufacturing plants, as descrilied in that section. .\'C\\'sp.';pcrs
and job printing cffices do not, in my opinion, come within the
provisions of section 1319, and are not to ke taxed under that
section of the statute.

Where such plants are incorporated, they fall under the pro-
visions of section 1323, and must make the report therein re-
quired and be taxed as provided in that section.

Respectfully submitted,
Cuas. W, MuLLAN,
Attorney-Geeneral.
February 13, 1903. '
To Hox. B. F. CArroLL,
Auditor of State.

Taxarron—Exexerion rroM—I1t is held that the home-
stead of a soldier or sailor who comes within the class
designated by the statute, is exempt to the extent of
8500, althongh the title thereof is in the wife; and
where neither the soldier nor his wife has property of
the actual value of 25000, although the combined
property of the two exceeds that amount, the soldier
is entitled to the exemption given by the statute,

Sm—1 beg to acknowledge the receipt of your favor of the
4th inst., requesting my opinion upon the following questions:

Figst—In the case of an old soldier who has no property, but
whose wife has some, but not five thousand dollars in actual
value, can the deduction allowed the soldier be made from his
wife's property ?

Second—In case the value of the combined property of the
soldier and his wife should be five thousand dollars or more,
would the soldier then be entitled to the exemption?
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1st—To reach a proper solution of the first question stated
in your request, it 1s necessary to take up and examine the his-
tory of the enactment of subdivision 7 of section 1304 of the
code.

The exemption thereby given to soldiers, sailors and their
widows was first incorporated into the statute of the state by
chapter g7 of the acts of the Tiwenty-first General Assembly,
which amended scction 797 of the code of 1873, by adding
thereto the following provision:

“The homestead, not exceeding five hundred dollars in
value, of the widow of any federal soldier or sailor, who
died during the late war while in service, or who has since
died of wounds received or disease contracted while in such
service. Provided the provisions of this act shall only
apply to persons who do not own other real estate than such
homestead.”

This act became a law on the 4th day of July, 1886, and the
exemption therein contained was limited to the homestead of
the widow of any federal soldier or sailor who died during the
late war while in service, or who has since died of wounds re-
ceived or disease contracted while in such service. No exemp-
tion is given to any soldier of the Mexican or late war.

When the present code was adopted, the exemption given by
the act of the Twenty-first General Assembly to the widows of
soldiers and sailors was enlarged by an increase of the amount
of the exemption from five hundred to eight hundred dollars,
and given to any honorably discharged Union soldier or sailor
unable to perform manual labor and dependent thereon for the
support of himself and family. The exemption thus given by
the code was confined to the homéstead of the soldier or sailor,
or the widow of such soldier or sailor.

Under the construction given this statute by my predecessor,
Mr. Remley, it was held that the homestead of a soldier or sailor
who had been honorably discharged from the service, and who
was dependent upon manual labor for his support and unable
to perform the same, although the title to such homestead was
in his wife, came within the provisions of the statute and was
exempt from taxation to the value of eight hundred dollars. 1
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fully agree with the interpretation placed upon the statute by my
predecessor. It was clearly the purpose of the legislature to
exempt the homestead of every soldier or sailor, or the widow
of such soldier or sailor, who comes within the provisions of
the statute, from taxation to the extent of eight hundred dollars,
without reference to who held the legal title to such homestead.

The Twenty-ninth General Assembly re-enacted subdivision
7. and very materially changed its provisions.” As it now stands,
it provides:

“The property, not to exceed eight hundred dollars in
value, of any honorably discharged Union soldier or sailor
of the Mexican war or of the War of the Rebellion, or the
widow remaining unmarried of such soldier or sailor,
* * * But this exemption shall not apply in the case
of any soldier or sailor, or the widow of any such soldier
or sailor owning property of the actual value of five thou-
sand dollars, or where the wife of such soldier or sailor
owns property to the actual value of five thousand dollars.”

This act became a law on the 4th day of July, 1902.

Prior to the enactment of this statute, the exemption allowed
had been confined to the homestead of the soldier, sailor or
widow, and although such soldier or sailor in all other respects
came within the provisions of the law, he received no benefit
therefrom unless he was the owner of a homestead. In other
words, he or his wife must be able to own a homestead before
any property belonging to him could be exempted from taxa-
tion under the statute as it then existed.

The Twenty-nintli General Assembly undertook to eliminate
this incongruity from the law, and to enlarge the exemption
given to soldiers, sailors and their widows. The language of
chapter 56 of the acts of the Twenty-ninth General Assembly
clearly indicates that it was the purpose of the legislature to en-
large the exemption, allowed, and not to restrict it, The legisla-
ture, therefore, provided that property of any honorably dis-
charged Union soldier or sailor, not exceeding eight hundred dol-
lars in value, should be exempt from taxation unless such soldier
or sailor, or his wife, owned property to the actual value of five
thousand dollars, and the class of property to which the exemp-
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tion applies was by this act enlarged so as mclude any taxa-
ble property cwned by the soldier or sailor, subject to the ex-
ception stated.

Under the previous statute the property of the wife of the
sislber or sailor, if the same consisted of a homestead, was ex-
empt to the extent of eight hudred dollass: and it certainly
can not Le said that it was the intention of the legislature, in
enlarging the class of property to which the exemption should
apply. 10 cut off any exempticn of property of the soldier, sailor
or his wife given under the previous statute. Any interpreta-
Gon of the act of the Twenty-ninth General Assembly which
would reach such result worid he wholly repugnant to the spirit
and mtent of the legislative act.

Many cases might be cited where such a construction would
work a hardship upen the soldier or sailor who was sought to
he Lenefited by the change made i the statute. He may have
Leen unfortunate in business and judgments may have been ob-
tained against him which he is unable to pay, and by hard labor
has earnied a sufficient amount of money to purchase a modest
home for his family, and to prevent the same from being taken
by his creditors has placed the title therecf in his wife. Under
a strict construction of the law, as it now stands, he would not
e entitled to an exemption upon the homestead thus obtained,
although such homestead weuld have been exempt from taxa.tion
tor the extent of eight lundred dollars under the previous
statute.

[ can not bring myseli to lLelieve that such was the intention
of the legislature. The statute under consideration should be
construed so as to carry out the intent of the legislature as ob-
tained from the text of the statute itcelf and the history of its
enactment.

In Holy Trinity Church v. United States, 143 U. S.. 450, it
is said:

“It is a familiar rule, that a thing may be within the
letter of the statute and yet not within the statute, because

not within its spirit, nor within the intention of its makers.
This has been often asserted, and the reports are full

of cases illustrating its application. This is not the

it e s i L e ot ,
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substituition of the will of the judge for that of the legis-
lator, for frequently words of general meaning are used v
a statute, words broad enough to include an act m ques-
tion, and yet a consideration of the whole legislation. or of
the circumstances surrounding its enactment, or of the ab-
surd results which follow from giving such broad meaning
10 the words, make it unrcasonable to believe that the leg-
islator intended to include the particular aet.”

In Eyston . Studd, Mowden, 467, it is said

“So that a man ought not to rest upin the letter only,
but he ought to rely upon the sense. which is temperated and
guided by equity, and therein he reaps the fruit of the law,
for as a nut consists of a shell and a kernel, so every statute
comsists of the letter and the sense. and as the kernel is the
friit of the nut, so the sense is the fruit of the statute.
And in order to form a right judgment when the Iétter of
a statute 1s restrained, and when enlarged, iy equity, it is
a good way, when you pernse a statute. o suppase (hat the
law maker is present, and that you have asked him the
question you want (0 know tonching the eguity, thén yon
must give yourself such an answer as yon imagine he
would have done, 1f he had been present.”

Tf this rule 1s applied to the statute under comsideration, the
answer of the law maker must be that it was not the intéention o
restrict or abridge the exemption previously given, but fé en-
large the same, and not to take away from the oldier the éx-
emption of his homestead to the extent of eight hundred dollars
in value, although the title of such homestead was in his wife.

Under the statute of Towa, a homestead is set apart as exempt
from the delts of the hushand or wife for the henefit of the
family, and although the legal title thereto may be in the wife,
the husband has a substantial property right theréin.  Such
right is a present and fixed one, and not merely remote or con-
tingent, and one which he is entitled to proteet.  He may re-
deem the homestead from execution or tax sale. He has an
insurable interest therein, and if it is destroyed by fire may
recover the value from the company which has insured the same.
In the preper support of his family it is his duty, if the honie-
stead is liable to taxation, to pay the taxes thereon, whether the

11
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title is in the name of his wife or in s own name. and to pre-
serve the homestead for the benefit of the family,

In short, he has such a fixed and present mterest in the h*"'m‘_““"
stead, the title of which is in his wife, that it may fairly i;e‘ ‘%ﬂd
to be his property under the provisions of the statute providing
for an exempticn from taxation, and that the act of the Twenty-
minth General Assembly does not take away the right of exemp-
tion of the homestead of the soldier or sailor to the extent of
eight hundred doliars in value, although the title to such home-
stead 15 in his wife.

Beyond this the exemption. as to property owned by the wife,
does not extend. She is not entitled to any exemption as to
other taxakle property owned by her, as such exemption is given
by statute to the soldier, sailor or widow of such soldier or
sailor as 1o taxable property owned by them. and is not given
to the wife as to taxable property owned by her, except where
the homestead character attaches. Upon other property owned
and held by her, which is the subject of taxation, she must pay the
taxes assessed against the same as though she were not the wife
of such soldier or sailor.

The construction which 1 have given this statute is a liberal
one, and may not be within its strict letter, but it is certainly
within the spirit of the law and carries out the intent of the leg-
islature.

- 2d—The exemption from taxation is modified and an excep-
tion is made thereto in the following words:

“This exemption shall not apply in the case of any sol-
dier or cailor or widow of such soldier or sailor owning
property of the actual value of five thousand dollars, or
where the wife of such soldier or sailer owns property to
the actual value of five thousand dollars.”

By this exception to the exemption given in subdivision 7 of
section 1304, the legislature has provided that every honorably
discharged Union soldier or sailor of the Mexican war or of the
War of the Rebellion, or of the widow of such soldier or sailor,
who does not own property of the actual value of five thousand
dollars, shall be entitled to an eight hundred dollar exemption

from taxaticn, unless the wife of such soldier or sailor owns
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property to the actual value of five thousand dollars. The legis-
lature has not provided that. where the combined praoperty of
the soldier or sailor and his wife equals or exceeds the amount
of five thousand dollars, no exemption shall be made as to the
property of the soldier; and as the provisions of the statute are
clear, explicit and susceptible of but one construction, it must
be held that the soldier or sailor is entitled to the exemption
thereby given, although the value of the property owned by him,
added to the value of that owned by his wife, exceeds the sum
of five thousand dollars.

I am therefore of the opinion that the homestead of a soldier
or sailor, who comes within the class designated by the statute,
is exempt to the exdtent of eight hundred dollars, although the
title thereof is in the wife; and where neither the soldier nor his
wife has property of the actual value of five thousand dollars,
although the combined property of the two exceeds that amount,
the soldier is entitled to the exemption given by the statute.

Respectfully submitted,
Cras, W. MuLiax,
Attorney-General.
February 14, 1904.

To Hon, B. 1. CArroLL,
Auditor of State.

Scroor Distrior—InpepenpRNT —CoNSOLIDATION 0F —Sec-
tion 2793 of the code, as amended by section 1 of
chapter 80 of the acts of the Twenty-seventh Genera
Assembly, construed. :

Sir—I beg to acknowledge the receipt of your favor of the
4th inst., requesting my opinion upon the following guestions:

i

1. Does the ammexation «f West Decorah to the city
of Decorah carry with it the annexation of all or any part
of the independent school district of West Decorah to the
independent school distriet of Decorah?
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“3. I the independent school chstrict of West Decorah
has by the annexation of the town of West Decorah be-
come a part of the independent district of Iecorah, will
said dlistrict receive all the assets and assume all the liabili-
ties, including the hended indebtedness, of the independent
district of West Decorah? :

“3, If the annexation of the town of West Decorah to
the city of Decorah carries with it only that part of the n-
dependent district of West Decorah included in the town of
West Decorah, how and by whom should the division of
assets and Habilities be made?”

Section 2793 of the code was amended hy section 1 of chap-
ter 8o of the acts of the Thwenty-seventh General Assembly, and
now contains the following provision :

“When the corporate limits of any city or town are ex-
tended outside the existing independent district or districts,
the boundaries of said independent distriet or districts shall
be also correspondingly extended. But in no case shall the
boundaries of an independent district be affected by the
reduction of the corporate limits of a city or town.”

The language of this statute is susceptible of but one con-
struction; that is, when the corporate limits of a city, which is
an independent school district, are extended so as to include
other territory which, prior to the extension of the corporate
boundaries of the city, was not included in the corporation or
within the independent school district, the beundaries of the in-
dependent district arve also correspondingly extended, and the
territory taken into the corporate limits of the city is also taken

into and becomes a part of the independent school district. |, =

. Under this statute the annexation of the town of West De-
corah to the city of Decorah carries with it all that part of the
i11depetident school district of West Decorah which is included
within the corporate limits of the city of Decorah, as extended,
and the part of the independent district of West Decorah thus
taken into the corporate limits of the city of Decorah becomes, by
operation of law, a part of the independent school district of De-
torah. The remaining territory of the independent school dis-
trict of West Decorah, not included within the boundaries of
the city of Decorah as extended, would not. upon the extension
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of such boundaries, become a part of the independent school
district of Decorah and wounld remain the independent school
district of West Decorah until somé acthon is taken to consal-
idate it, either with the independent school district of Decorah
or other contiguous independent district or distriet township.

Sccond—In consolidating that portion of the independent
school district of West Decorah with the independent distriet of
Decorah, the latter named district takes of the assets, and as-
sumes of the liabilities, of the district of \West Decorah, such
proportion thereof as the taxable value of the property taken
into the independent district of Decorah hears 1o the taxahle
value of the property of the indeépendent district of West Des
corah, which is not taken into the independent district of De-
corah by the extension of the corporate boundaries of that city:
and an adjustment and division of the assets and hahilities of
the independent district of \West Decorah. as it existed before
the extension of the corporate boundaries of the city of De-
corah, should be made substantially in the manner provided by
section 2802 of the code.

Until such adjustment is made, the property owned by the
indepenclent district of West Decorah, hefore the extension of
the boundaries of the city of Decorah, remains the property of
the West Dceorah district, and it is the duty of the hoards of
directors of the two districts te meet and make the adjustment
and division of the property and liabilitiee of the district of
West Decorah. In case they are unable to do o, or cannot
agree upon an equitable divisicn, such adjustment and division
should be referred to, and decided by, disinterested arbitrators
chosen in the manner preseribed by section 2802,

When such adjustment and division are complete, and a rec-
ord thereof is made, the title to all of the assets of the independ-
ent school district of West Decorah, given to the independent
district of Decorah under such adjustment and division, heeonies
perfect, and the latter named distridt then becomes liable for the
portion of the debts of the district of West Decorah which the
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boards of directors or the arbitrators fix as the amount whicy
should be assumed by it. Respectfully submitted,
' Cras. W, MuLrax,
Attorney-General.
February 20, 1903.
To Hox. R. C. BARRETT,
Superintendent of Public Instruction,

Boarp o Contror—Transfer of patients from one hospital
to another and prisoners from one penitentiary to
another—Expense of to be paid out of what funds—
Chapter 118 of the acts of the Tweuty-seventh General
Assembly and section 2283 of the code construed.

Sirs— Complying with your request of the gth ult. for my
opinion as to what funds of the state the expense of the trans.
fer of patients from one hospital for the insane to another, anil
prisioners from one state penitentiary to another, shall be paid
from, I submit the following:

1. Section 26 of chapter 118 of the acts of the Twenty-sev-
enth General Assembly provides:

“Patients shall be sent to the state hospital and cfm\-icts
shall be sent to the penitentiary located in the district em-
bracing the county from which they are committed. But
the board may transfer the inmate of any hospital or the
convict in any penitentiary to another hospital or to the
other penitentiary at the expense of the state, and shall see
that the proper record thereof is made at the hospitals and
penitentiaries and in the office of the board.”

"This section gives to the board power to make such transfers
as in its judgment shall be advisable. and the cost thereof is 10
be paid by the state. The payment of such cost is one of the
-expenditures authorized by chapter 118 of the acts of the
Twenty-seventh General Assembly.
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Section 4 of that act provides:
“There is hereby appropriated from any funds in the

state treasury nbt otherwise appropriated, sufficient thereof
to pay the salaries and expenditures hereby autherized.”

In my opinion the appropriation made by section 4 must be
held to cover all expenditures authorized Ly the act of the Twen-
ty-seventh General Assembly. except such as the legislature has
specifically provided shall be paid from other appropriations,
The words “hereby authorized™ are broad enough to cover every
expenditure authorized by that act; and it seems to me to have
been clearly the intent of the legislature in making such ap-
propriation to provide a fund out of which all of the expenses
incurred under the provisions of chapter 118 should be paid,
except where such expenditures are specifically directed to be
paid from some other fund.

My attention has been called to an apinion of my predecessor,
Mr. Remley, in which he appears to have taken a contrary view
of the scope of this section; and while T have the highest regard
for him as an able and profound lawyer, I can not agree with
the narrow constriction placed upan this section by him.

Further than this, the question upon which Mr. Remley's
opinion was asked did not involve the question here presented,
His opinion was asked as to whether expenditures which were
necessary under chapter 118 for books, blanks, etc., which the
board of control were required to furnish state institutions,
should be paid from the appropriation made by section 4, or
whether such expenses should be charged up to the institutions
for which such books, blanks. etc.. were furnished. and paid
from its support fund.

His opinion is that the cost of such books, blanks, éte., should
be paid out of the sapport fund of the institution to which such
books, blanks, etc., were furnished, and not from the appropria-
tion made by section 4; and in this he is probably correct. Be-
yond that question he was not called upon for an, opinion, and
what is said by him as to the payment of other expenses author-
ized by chapter 118 from the appropriation made by section 4,
may fairly be said to be a dictum, and not an opinion of the
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attornev-general upon a question submitted to him for his
apinion.

1§ section 4 had been inserted in the bill which became chapter
118 of the acts of the Twenty-seventh General Assembly at or
near the end of that bill, no one would have any question as to
what the appropriation was mtended to cover. The fact that it
is inserted in the act immediately following the section which
provides for the furnishing of the cffices. the employment of a
secretary, clerks and stenographers for the hoard of control,
appears to have influenced the interpretation given the provis-
ions of that section.

1 think the act of the Twenty-seventh General Assembly must
e taken in its entirety as an expression of the will of the legis-
lature, and all of the provisions of the act must be construed
together so as to give full force and effect to the act as an en-
tirety.

Section 20 authorizes the board of control to incur expenses
for the removal of patients from one hospital to ancther, and
of conviets from one penitentiary to the other, and that such
expense must be paid by the state.  And by section 4 the legis-
lature has provided a fund from which the expenses authorized
by such act are te be paid,

1 am therefore of the opinion that the expenses incurred under
the authority given the board of control by section 26 should be
paid from the appropriation made by section 4 of the act.

2. There is apparently a slight conflict in the provisions of
section 28 of chapter 118 of the acts of the Twenty-seventh Gen-
eral Assembly, and section 2283 of the code. Under well known
rules of construction, these two sections must be so construed
as to give meaning to the provisions of each if possibile, and |
think a construction can be placed upon the language of both
sections which will practically harmonize their provisions.

Sectiom 2283 of the code provides:

“Patients in a hospital, having no legal settlement in the

state, or whose legal settlement can not be ascertained, shall
be supported at the expense of the state. If a patient has
a legal settlement within another state, the commissioners
of insanity may direct the sheriff to remove such patient to

Alﬁ_
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'I‘F'- place of his legal settlement, and the sheriff shall re-
ceive as compensation therefor three dollars per day and
Ips actual expenses, which will be itemized. sworn to and
filed with the county auditor, and the same paid as other
clanms against the county.”

This section clearly makes it the duty of the commissioners of
insanity, whenever they find that an insane person has a legal
settlement in another state or country, to direct the sheriff 1o
remove such patient to the place of his settlement.

Section 28 of chapter 118 of the acts of the Twenty-seventh
General Assembly further provides: k
"Befu;e the county authorities shall send to a hospital
for the msane a patient whose residence is unknown, and
whose maintenance is charged to the state, such authorities
shall notify the board, who shall immediately inquire as to
the residence of such person and the propriety of his com-
mitment to the state hospital. 1f the residence of said per-
son is found to be in another state or country, the board
shall see that he is sent to his residence, or, if he is confined
m the state hospital, the board shall direct an attendant
from the hospital to convey the patient thereto,”

This section places the further duty upen the commissioners
of insanity of the county to notify the board of control before
an insane patient, whose residence is unknown, and whose main-
tenance is to be charged to the state, can be sert to one of the
hospitals for the insane, and upon receiving such notification the
board must immediately inquire as to the residence of such per-
son and the propriety of his commitment to the state hospital,
If it ascertains that he is not a resident of the state of lowa, and
has a legal settlement in ancther state or country, the board must
then require that he be sent 10 the place of his legal settlement
as provided for in section 2283 of the code. This must be done
by the county authorities as provided for in that section, and
ithe expense must be paid by the county.

Respectfully submitted,
Cnas. W. Murran,
Attorney-General.

March 5, 1903,
Ta rure Hoxokastt Boarp oF CONTROL OF STATE INstiTu-

TIONS,
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Home Assocrarios vor Wosmex axp Bapmes— Unexpended
balanee of appropriation--change of name thereof,

Sie—Complying with your request of the 18th inst. for an
opinion as to whether the Women's and Babies” Home Associa-
tion of Sioux City, lowa, would be*entitled to have paid to it
the unexpended balance of the appropriation made by the Twen-
ty-ninth General Assembly, if such Home should become a
branch home of the Florence Crittenden Mission of Waghing-
ton, D. C., I beg to submit the following :

The right of the home to receive the unexpended balarce of
the appropriation does not depend upon its name. It does,
however, depend upon its organization and management. When
the appropriation was made by the legislature, the home was an
lowa institution, managed and controlled by citizens of lowa,
and for the benefit of the people of this state, and such facfs
were undoubtedly potent reasons for the granting of the ap-
propriation by the legislature.

If, after the granting of the appropriation, the persons con-
trolling such home should turn the management and control
thereof over to persons residing outside of the state of lowa,
and such home should in fact, as well as in name, become one
of a number of similar institutions, managed and controlled by
an association, board or corporation outside of the state, and
should not be conducted for the exclusive benefit of the people
of the state, it would not, in my opinion, be entitled to receive
the unpaid balance of the appropriation granted by the legis-
lature,

If, on the other hand, although the name should be changed to
a branch of the Florence Crittenden Mission, it should remain
an Towa institution, conducted for the benefit of the people of
Iowa, and controlled and managed exchusively by citizens of
Towa, T think the change in the name would not affect its right
to ive the appropriation.

s ' Respectfully submitted,

Cras. W. MuLLAN,
Attorney-General,
March 19, 1903.

To How. B. F. Carrory, Auditor of State.

Wil
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FarMERs [NSTITUTE—APPROPRIATION FOR.

Sm—In compliance with your verbal request as to whether
the account of sixty-three dollars and fiity-five cents ($63.55),
mcurred in holding a farmers’ institute in Woodbury couut\-‘in
the year 1901, and which was filed in the office of the auditor
of state on the 31st day of October. 1902, should be paid from
the appropriation made by section 1673 of the cade, 1 submt
the following opinion :

The appropriation made by section 1673 is not for any defi-
nite sum which is credited upon the books of the treasurer and
the auditor for the purposes of the appropriation. It is in the
nature of an open account, to be paid from any money in the
treasury not otherwise appropriated, and for that reason does
not stand upon the same footing with definite appropriations
made for specific purposes, which are credited amiually upon
the books of the treasurer and auditor. No time is fixed by
statute when the certified account for expenses incurred in hold-
ing a farmers’ institute shall be filed with the auditor, and the
appropriation made by the section referred to is not charged
off the books of the auditor and treasurer at the end of the fiscal
year, as are appropriations for a definite sum.

The account upon the books of the anditor and treasurer is.
therefore, in the nature of an open account, and although the
claim for the expenses incurred was not certified and filed with
the auditor within the time in which such claims are ordinarily
certified and filed, 1 see no reason why it should not be paid
from the appropriation made by section 1675, if the institute
was in fact held and the expenses charged in the account were
incurred therefor.

The delay in filing the claim appears to have cecurred through
some misunderstanding as to the time within which accounts
of this character should be certified and filed with the auditor.
but as the persons who held the farmers’ institute and incurred
the expenses charged in the account did so in good faith, they
should ot lose their right to have such expenses paid from the
appropriation made by the legislature, because of such delay,
and the amount owing upon such account should, in my opinion,
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be paid from the appropriation by warrant drawn upon the treas.
urer therefor Respectfully submitted,
Cras. W. MurLax,
Attorney-General,
March 21, 1903.
To Hox. B, F. CarroLL,
Auditor of State,

Parxers InsTirvre—Railroad fare of delegates from and
to agricultural convention—Such expense is not an
item which comes within the provisions of section
1675 of the code, nor ean it be paid from the appro-
priation made to the farmers institute under that
section.

Sir—Complying with your request of the 169th inst. for an
opinion as to whether the railroad fare of a delegate from a
farmers’ institute to the agricultural convention held at Des
Moines, is a proper item of expense to be charged to and paid
from the appropriation made to farmers’ institutes by section
1675 of the code, I submit the following:

An annual appropriation of fifty dollars is made by section
1675 of the code for the purpose of paying the expenses of hold-
ing a farmers’ institute in each county in the state, the amount
of the expenses therecf 10 be remitted by the auditor of state
to the treasurer of the county in which the institute is held, upon
an itemized statement being filed with the auditor, showing the
manner in which the money has been expended in the payment
of the expenses of the institute, This section was amended by
chapter 69 of the acts of the Twenty-ninth General Assembly,
by increasing the appropriation from fifty to seventy-five dollars
annually.

The purpose of the appropmhm is to pay the expenses in-
curred in holding a farmers' institute in the different counties

~of the state, 1t was clearly the intent of the legislature in en-

acting this statute, and in making the appropriation, to limit the

- o udl
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sums of money which should e paid therefrom to the actual ex-
penses incurred in the farmers” mstitutes helld in different coun-
ties in the state; and that before any part of such expenses could
be paid from the appropriation. an itemized account thereof
should be fled with the awditor of state, showing the actual ex-
penses incurred in helding such institutes,

The expenses of a delegate, selected by a farmers' institute
te attend an agricultural convention held at Des Moines, pur-
suant to the provisions of section 1057 of the code, as amended
by section 3 of chapter 58 of the Twenty-eighth General As-
sembly, and sectien 1 of chapter 165 of the Twenty-ninth Gen-
eral Assembly, is not an item of expense which comes within
the provisiens of secticn 1675: nor can it be paid from the
appropriation made to farmers’ institutes under that section,

Respect fully submitted,
Cras. W, Murrax,
Attorney-General,
March 21, 1903.
To Hox. B. F. Carrove,
Aunditor of State.

Jupees or THE SUPREME CouRT —[XOREASED SALARIKS OF
Chapter 12 of the acts of the Twenty-ninth General
Assembly construed.

Sik—Complying with your request of the 31st of January,
for a construction of the provisions of chapter 12 of the acts
of the Twenty-ninth General Assembly, relating to the salaries
uf'l;}-lc judges of the supreme court, | submit the following
opinion :

It 1s an elementary principle governing the construction of all
statutes, that the intent of the legislature shall be ascertained,
if possible, and an interpretation given the statute which will
effectuate that intent.

lndetmmmng-rhetruehﬂmtn!annctof{hehgwhmre
where the meaning of the act is not plain, & court is warranted
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in availing itself of all legitimate aids to ascertain the true inten-
tion of the law-making body, and to avail itself of certain ex-
traneous facts as an aid in reaching the true interpretation.

Sutherland on Stat. Const., Sec. 20z.

In enacting chapter 12 of the acts of the Twenty-ninth Gen-
erial Assembly, the legislature sought to attain two  distinet
objects:

(1) To require a continuous session of the supreme court to
be held at the capital of the state.

(2) To increase the salaries of the judges of that court.

At the time that the bill which became chapter 12 of the acts
of the Twenty-ninth General Assembly was before that body, it
was a matter of common knowledge that there was a demand
throughout the state that the supreme court should hold a con-
tinuous session at Des Moines for the submission and deter-
mination of causes, as it was believed that the dispatch of the
business of the court would, by that means, be greatly facili-
tated, and that the plan by which such continuous session should
be carried out, should be put in force as soon as it could reason-
ably be done,

It was also a well known and conceded fact that the salaries
of the judges of the court were inadequate to the amount and
character of the work required, and that there was a general
demand throughout the entire state that their salaries be in-
creased, and that they shonld have the lienefit of such increase
at as early a date as was possible under the provisions of the

In compliance with these well known demands, House file
No. 128 was introduced, passed both houses of the legislature.
and was approved on the 7th day of April, 1902.

Section 5 of the act provides:

“Each judge of the supreme court hereafter elected shall
receive a salary of six thousand dollars per year.”

Section 7 of the act provides:
~ “This act shall take effect and be in force on and after
January 1st, 1904.”
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It is with the interpretation of these two seclions we now
have to deal.

It is undoubtedly a general rule which governs the construc:
tion and interpretation of statutes, that the words “heretofore”
or “hereafter,” when used in legislative acts, will be held to
refer to the time Lefore or the time after the act takes effect.
This general principle is enunciated in numerous adjudicated
cases, which it is not necessary to cite here,

The rule, however, is not a fixed and ironclad rule, or of
absolutely universal application; and where it would defeat the
manifest intent of a legislative act, it has been held by courts
of high authcrity not to be applicable,

Perhaps no better or clearer statement of the true rule of
statutory construction can be given than that stated by Mr.
Chancellor Kent:

“In the exposition of a statute the intention of the law-
maker will prevail over the literal sense of the terms:;
and its reason and intention will prevail over the strict let-
ter. When the words are not explicit, the intention is to
be collected from the context: from the occasion and ne-
cessity of the law; from the mischief felt and the remedy
in view: and the intention is to be taken or presumed ac-
cording to what is consonant with reason and good dis-
cretion.”

1st Kent's Commentaries, 461.
It hias been well said by a learned writer :

“From this judgment and the cause of it the reader may
observe that it is not the words of the law but the internal
sense of it that makes the law, and our law (like all oth-
ers) consists of two parts, viz, of body and soul; the letter
of the law is the body of the law, and the sense and reason
of the law is the soul of the law, guia ratio legis est anima
legis. And the law may be resembled to a nut which has
a shell and a kernel within; the letter of the law '
the shell, and the sense of it the kernel. And as you will
be no better for the nut if you make use only of the shell,
so you will receive no benefit by the law if you rely only
upon the letter; and as the fruit and profit of the nut lies
in the kernel, and not in the shell, so the fruit and profit of
the law consists in the sense more than in the letter. And
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it often happens that when you know the letter you know
not the sense. for sometimes the sense is more confined and
contracted than the Jetter, and sometimes it is more large
and extensive. * * *  And in order to form a right
judgment when the letter of a statute is restrained and
when enlarged by equity, it is a good way, when you peruse
a statute, to suppose that the Jaw-maker is present and that
you have asked him the question you want to know touch-
ing the cquity. Then vou must give yourself such an an-
swer as you imagine he woulkl have done, if he had heen
present.”

2 Plowden’s Reports, 464, 467,

“The modern doctrine is that to construe a statute hib-
erally, or according to its equity, is ncthing more than to
give effect to it according to the intention of the law-maker,
as indicated by its terms and purposes.  This construction
may he carried Dboyvond the natural import of the words
when essential to answer the evident purpose of the act;
s it may restrain the general words to exclude a case not
within that purpose.”

Sutherland on Stat. Const., Sec. 415.

So—

“When the scope and intention of an act are ascertained
by all the aids available, words whose ordinary acceptation
is limited, may be expanded to harmonize with the purpose
of the act. This interpretation is admissible of statutes
generally. * * % [t is applicable to every case within

the object of the act, if it can be reasonably brought within
its language.”

Sutherland on Stat. Const., Sec. 41%.

If, guided by these rules of construction, an interpretation
can be given the sections of the statute under consideration
which will be in harmony with the rule announced and at th(-;
same time effectuate the intent of the legislature, it is clear that
the statute should receive such interpretation.

When a bill for an act of the legislature passes hoth houses
of that body, is approved by the governor, and published with
Fhe other acts of the legislature in the manner provided 1y law
it becomes a law of the state at the time provided by the gonqti:
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tution, althotigh by the terms of the act the operation of its pro-
visions is postponed beyond the time when it in fact becomes a
law of the state. That is to say, a law which is enacted by the
legislature, approved by the governor, and published in the man-
ner provided by law, becomes in fact a law of ’t.he state at the
time fixed by the provisions of the constitution ; and every per-
son is charged with notice and knowledge of such law, although
the operation of its provisions may be, by the language of the
act, postponed to a time long after the date when the act becomes

a law.,
Stein v. Benneit, 13 Minn., 153.

In this case it is said:

“T'his act, upon its passage by the legislature and ap-
proval by the governor, had all the constitutional requisites
of a law of our state. As a public law, therefore, although
by its provisions not to take immediate effect, all persons
were required, from its approval, or at least from 1ts pub-
lication. to take notice of its existence and terms and that
at the time appointed its provisions would be operative for
all purposes; this gave notice to all, that a change in the
Jaw regulating the remedy upon the causes of action em-
braced in the act, would take place at the time appointed
to determine its suspension, and that thereafter the remedy
could be enforced only within six years from the time the
cause of action accrued.” :

T'he same principle of law is recognized in the case of Parsons
o, Circwit Judge, 37 Mich., 287.

1§, therefore, the word “hereafter,” as used in scction § of
the act, will admit of a construction which will make it refer to
the time when the act became a law of the state, rather than to
the time when the provisions of the act went into effect under
the provisions of section 7 thereof, an interpretation will thereby
be given the statute which will be in harmony with the rules
of construction laid down by the authorities and with the intent
of the legislature. -

The bill for the act under consideration passed both houses
of the legislature, and was approved by the governor in regular
form. Tt became a law of the state¢ for all purposes on the

12

]

b



178 REPORT OF THE ATTORNEY-GENERAL.

4th day of July, 1902, except that certain of its provisions
are not to take effect or be in force until January 1, 1904. The
question therefore arises, Does the word “hereafter,” as used

in the fifth section of the act, refer to the time when the act
in fact became a law of the state, or to the time when certain of
its provisions became operative under section 7 thereof?

The supreme court of this state has held in several cases, in
which the question arose, that the words “heretofore™ and “here.
after” refer to a time before and after the taking effect of the
statute which was under consideration in the particular cases,
This rule was first announced in Charless & Blow v, Lamberson,
1 lowa, 435, and the decision in that case is based upon the pro-
visions of section 35 of the code of 1851, which provides:

*“The terms ‘hereafter’ and ‘heretofore,” as used in this
code, have relation to the time when this statute takes
effect.” '

In Bennett v. Bevard, 6 Towa, 82, the same rule of construe-
tion was announced and based upon the same provisions of the
code of 1851, The rule laid down in Blow v. Lamberson was
again reaffirmed in Thatcher v, Haun, 12 lowa, 303.

In City of Davenport v D. & St. P. R. R. Co., 38 lowa, 624,
the same rule of construction as to a provision of the code of
1873 was announced and based upon section 53 of that code,
which is a re-enactment of section 335 of the code of 1851.

The same rule was again announced in Thompson v. District
of Allison, 102 Iowa, 97.

In Kendig = Kmight, 60 Towa, 29, the question of the mean-
ing of the word “hereafter”, as used in a city ordinance, came
before the court for determination. In that case it was cons
tended, under the doctrine of Blow ©. Lamberson and the other
cases cited, that the word “hereafter”, as used in the ordinance,
must be construed as relating to the time when the ordinance
took effect and not to the time of its passage by the city council.
In passing upon this question, and determining the meaning of

the word as used in the ordinance, Mr. Seevers, C. J., speaking
for the court said:
“These cases hold that the word ‘hereafter’ or similar

words, as used in certain sections of the code of 1851, re-
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late to the time the code or certain i
portions thereof tog

c':i'm ar?:]— m‘rl to the passage thereof. We o nq; t}::;:ll:
these cases have much bearing on the question before the
court, hecat_!se the word ‘hereafier’ may mean either peril
and the object, mtent and purpose in view must be consid-
ered in determining which, *= = = The ordinance ;w;as
.mi fact passed by the council before the resolutions were
ac opted, and we see no reason for holding that the word
hereafter” in the former should be construed 1o mean after
by its terms, the ordinance took effect. On the contrary'
we tinpk when ‘the object and purpose are considered, the
word I:eraffer should be construed to mean the time
when the ordinance was in fact passed.”

Chaptcr 12 nf '.h' acts of the T'wenty-ninth General Assembly
MUSL, In my opinion, be held to have passed the legislature and
h.emmc a law of the state under the provisions of the constitu-
:I..ufl on ;he 4th day of July, 1902, although certain of its pro-
rision become iv i i
th:“n r;t e:i not operative until a year and six months

It follows, therefore, that, if the word * /

. 'S, . hereafter”,

in the act, is held to relate to the date of the passage of :}ieu:::’
that date is fixed as the 4th day of July, 1902, and not the :s;
day of January, 1904. .

. This interpretation is. in harmony with the rules of construc-
tion referred to, and with the adjudicated cases, and one which
rﬂ"ccmates and carries out the manifest intent of the legislature.
It_ is ﬂb&oiute!}: certain that the legislature never intended to pro-
vide that the increase made in the salaries of the judges of the
:upmm- court sbaul_d be postponed until the rst day of January,

904, and lha't the judges who were elected after that date only
should be entitled to such increase.

Q}eoft}:emifeﬁparpﬂsesofthcmmtoimme

salaries of judges who were elected aiter the passage of the act,
and to give to such judges the benefit of the increase when they
entered upon the term of the office for which they were elected.
.r_\nutherpnrpnuuﬂheactwa_smprovide for a continuous ses-
sion of the court at the capitol of the state, The opération of
this provision of -the_act is by section 7 postponed until January
1. 1904. Un_de_r this construction, a part of the act becomes
operative at once upon its passage, and the operation of another
provision is postponed to a later day.



180 " REPORT OF THE ATTORNEY-GENERAL.

In giving this construction to the statute. no violence is done,
cither to the rules of interpretation or to the language of the
statute itself.

In Plwmmer ©. Jones, 84 Me., 58, it is held that a coﬂSth‘
tion of a statute, whereby one provision becomes operative 1t
presenti, and the operation of another provision was postponed
until a future date, and the provisions of the statute thereby
harmonized with the intent of the legislature, was fully author-
ized under well known rules of interpretation.

Under these rules of construction, and as declaring the intent
of the legislature, I am of the opinion that the word “hereafter’’,
as used in section 3 of the act, must be held to refer to the 4th
day of July, 1902, when the act became a law of the state, and
not to the 1st day of January, 1904, when certain provisions of
the act became operative; and that all of the judges of the su-
preme court who were, or are, elected after the 4th day of July,
1902, are entitled to the increase of their salaries provided for
in the act, such increase beginning with the term for which
they were or are so elected.

Any other construction of this statute would be incongruous
and inharmonious with its clear intent, and would require a
part of the judges of the court to give their time and labor to
the holding of a continuous session of the court at Des Moines
for many years before they would receive the benefit of the in-
crease of their salaries; and the judge who will be elected in
November, 1903, and enter upon the duties of his office on the
1st day of January, 1904, would be compelled to perform the
duties of the office in the manner provided by chapter 12 of
the acts of the Twenty-ninth General Assembly, for a period
of six years without receiving the benefit of the increase of
salary provided in that act.

It is clear that no such result was intended by the legislature,
and no construction should be placed upon the act which will

produce that result. Respectfully submitted,
Cuas. W. MuLLAN,
March 31, 1903. Attorney-General.

T'o Hon. B. F. CARROLL,
Auditor of State,
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DerosiTory ¥or THE Fousps Hrrp By THE TREASURER OF

Srare—Approval of by executive council.

Sir—I beg to acknowledge the receipt of your favor of the
31st ult, submitting to me the following facts, and requesting my
opinion thereon:

“Under the law it is made the duty of the execuitve coun-
cil to approve the selection of the treasurer of state of de-
positaries in the city of Des Moines. These depositaries
are required to give bond, and the bonds must also be ap-
proved by the executive council,

“A depositary makes application and gives a Dbond for
two hundred thousand dollars, with individual sureties, and
afterwards offers an additional bond for one hundred
thousand dollars with a surety company as surety. These
bonds are identical in form, covering the same contingen-
cies, but do not in any way refer to each other.

“What would be the effect, if any, upon the sureties of
the first bond if the council were to accept and approve the
second bond ?”

It is, 1 think, a well settled principle of law that where a
bond has been given to indemmify against a default, and after-
ward a second bond is given by the same person with different
sureties, covering the same contingencies, and to indemnify
against the same default, such second bond is a cumulative obli-
gation, and the acceptance thereof does not release the sureties
upon the first bond from any liability assumed by them there-
under.

Finch ». State, 71 'Texas, 53;

Allen w. State, 61 Ind., 268;

State v. Sappington, 67 Mo,, §20;
Moore v. Baudinot, 64 N. C., 190;
Chester v. Broderick, 131 N. Y., 540;
Coonradt w. Campbell, 29 Kansas, 391 ;
Beck v. People, 164 111, 267;

People w. Curry, 59 1L, 35.

Upon the same principle it has been held that all bonds given
during the continuance of a trust, for the purpose of indemnify-
ing the cestui que irust against default of the trustee, aré cumu-
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lative, and that the giving and acceptance of additional and sub-
sequent bonds do not release the sureties upon the first.
Pickens ©. Miller. 83 N. C.. 543
Dugger . Wright, 51 Ark., 232;
Lmmgle w. Cook, 32 Grat., 262;
Lane v State, 24 Ind., 421.

I think there is no doubt as to the soundness of the principle
of law declared by these cases.

The giving of a second bond to indemnify against the same
default is not an alteration of the first obligation which will
greleagse the sureties thereon; and it has been held that, as the
second bond is merely cumulative, it establishes the relation of
co-sureties hbetween the successive promisors.

Stearns on The Law of Suretyship. p. 490, and
cases cited.

The case under consideration falls within the rule of law an-
nounced by the authorities cited, and if the treasurer of state
has, with the advice and approval of the executive council, desig-
nated a bank in the city of Des Moines as a depositary for the
collection of any drafts, checks and certificates of deposit re-
ceived by him on account of any claim due the state, and the
bank so designated has given security under the provisions of

section 112 of the code, and afterward such bank tenders an

additional bond with other sureties for the purpose of indem-
nifying the state against the same default for which the first
bond was taken, the second hond so tendered by the bank desig-
“fiated as a depositary is an additional and cumulative bond, and
an acceptance thereof by the executive council will not release,
discharge or in any manner affect the liability of the sureties
upon the bond previously given by such bank .

’ Respectfully submitted,

Caas. W, MuLLAN,
_ Attorney-General.
April 1, 1903. g

To Hox. Arsert B, CuMMiNs,

Gowernor of lowa.
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County SEAT—RELOCATION OF —REMONSTRANOE ro—It 18
held that the question whether the names attached to
the remonstrance were signed thereto, is one which
cannot be properly raised before the board of super-
visors.and that tribunal must count all names of legal
voters of the county signed to the remounstrance, with-
out regard to the question whether the same were so
signed before or after the petition was filed.

Drar Sie—In response to your favor of April 1st. in which
you ask whether names signed to a remonstrance against the
relocation of a county seat, where such remonstrance Wwas circu-
lated and signed before the petition for the relocation was filed
with the auditor. can be counted by the board of supervisors, !
submit the following opimon:

The praceeding prescribed by the statute for the relucatinn_nf
a county seat is special in its character, and the supervisors can
exercise no powers in relation thereto except those specifically
given by the statute.

Tt is true that the determination of the sufficiency of the peti-
tion and remonstrance, and the number of names signed to each,
is a4 judicial act on the part of the hoard, but the tribunal author-
ized to determine the questions properly submitted fo it under
the statute is clothed with no other powers than those conferred
by the statute creating such tribunal. These powers are clearly
set forth in the statute, and are defined in Loomis ». Bailey, 43
lowa, 400, as follows:

(1) The reception of petitions and remonstrances; (2) to
determine the genuineness of the signatures and whether the
signers he legal voters; (3) to count those persons who both
petition and remonstrate as remonstrants only; (4) to deter-
imine whether the number necessary to authorize the submission
of the question to the electors of the county petitioned there-
for; (3) to order an eléction, if the petition be signed by the
proper number of voters, or to refuse to do so if the petitioners
be not the number required by law.
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No power is given the board by statute to pass upon or deter-
mine any other guestion which may arise in a controversy for
the relocation of a county seat. It is required by statute to act
upon the petition and remonstrance, after the qualifications of
the signers as voters, and the genuineness of their signatures,
have been determined. It has no power to inquire into the cir-
cumstances under which the signers to the petition, or the re-
monstrance, affixed their names thereto, or whether the remon-
strance was signed before or after the petition was filed.

The proceeding being special, and the powers of the board lim-
ited to such as are expressly conferred by statute, and the proofs
upon which it must act being expressly prescribed, it can not
take into consideration any matters not included in such proofs,
The provisions of the statute require that the supervisors shall
consider the affidavits attached to the petition and remonstrance
in deciding what names appearing upon such petittion and re-
monstrance shall be counted; but there is no authority in the
statute authorizing them to consider other proof relating to the
affixing of the signatures to the petition or remonstrance. They
have no authority to go beyond the consideration of the affi-
davits accompanying the petition and remonstrance in determin-
ing what names appearing upon these papers shall be counted.

Herrick v, Carpenter, 54 lowa, 340.

No specific power being given the board to determine when
the names signed to the remonstrance were attached thereto, or
to reject any names thereon which were signed before the peti-
tion was filed with the auditor, it necessarily follows, under the
rules laid down in the cases cited, that it has no power to inquire
or determine when the names attached to the remonstrance were
signed thereto, and has no power to refuse to count any names

thereon, although they may have been signed to such remon-

strance prior to the time of the filing of the petition.

The question is one which can not be properly raised before
the board of supervisors, and that tribunal must count all names
of legal voters of the county signed to the remonstrance, with-
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out regard to the question whether the sam
before or after the petition was filed.
Respectiully submitted,
Chas. W, MuLtax,
Attorney-General,

e were so signed

April 4, 1903.
To Hown. JoserH MEeKoTA,
County Attorney Linn C ounty, Cedar Rapids, Towa.

Tiree 10 Laxps Witmis ThE Meaxoer LiNes or THE
Des Mor¥es River—Right of the state to lease islands

or tracts of dry lands which lie between high water
marks of the banks.

DEar Sin—I beg to acknowledge the receipt of your favor of
the: ;?oth.ull.. in which you say vou are directed to requ:e.st my
opinion in writing as to what, if any, title or interest the state
of Towa has in and to the dry land within the meander lines of
the Des Muines river in Jowa,

In compliance with such request T submit the following :

Itis a well settled rule of law in this state that riparian own-
ers, whose lands border upon meandered streams. take the title
of the land to ordinary highwater mark.

Carr v. Moore, 93 N. W. Rep., 52;
Woaod v.C.. R. 1. & P. R. Co., 60 Towa, 456;
Serrin v. Grefe, 67 lowa, 106.

The question presented in Wood v. C,R. I &P, R.Co. and
Serrin v, Grefe was whether the title of riparian owners, whose
hnd{ abut upon the Des Moines river, extends to the center of
tlunv'er.ortohighwatermarkdrﬂy:mdtbemmcwﬂ
in passing upon that question held that the title of the owners of
suchhpdsdoesmtextmdbe}md the highwater mark, nor into
the bed of the stream.

In Servin . Grefe there is a statement by the learned judge
Wwho wrote the opinion in that case to the effect that meander
lines along the Des Moines river constitute the boundary of the
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lands abutting thereon, and that the title to the bed of the stream
is in the general government. Such statement is clearly a 'ie-
tum which was not carefully considered at the time it was
written,

It 15 a well settled rule of law that the meander lines of a
water course are not ordinarily boundary lines. They are sur-
veved for the purpuse of marking out and ascertaining the
amount of arable land subject to sale by the government, and
are supposed to follow the banks of the stream which is meand-
ered. But where they do not follow the sinuosities of the stream,
and there is dry land between the meander line and highwater
mark, the title of the riparian owner extends to ordinary high-
water mark and includes such dry land, although the same may
be beyond the meander line of the government survey.

If the dry land referred to in your inquiry lies between.the
meander line and highwater mark of the river, it belongs to the
abutting riparian owner, as his title extends to highwater mark
without reference to such meander line.

1f such dry land is in the form of an island, and exists be-
tween the highwater mark of either bank of the stream, it be-
longs to the state and not to the general government, as the
state holds the title to the bed of the stream and all lands lving
within the highwater mark, by virtue of its sovereignty.

The stream is a public highway, and the state holds the title
thereto and to the land underneath the water, as trustees for the
general public; and while it probably has the right to lease such
islands or tracts of dry land as lie between the highwater marks
of the banks, it has no power or authority to make any lease
or contract of such land which will interfere with the rights
of the public in such highway.

Respectfully submitted,
Cuas. W. MuLrax,

Attorney-General.
April 7, 1903.
To Mr. A. H, Davisox, !
Secretary of Executive Council.
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Insunaxce AssocraTion—Murvar—Right to colleet an
assessment at the time of issning poliey—right to col-
lect policy and survey fee.

Sik—1 beg to acknowledge the receipt of your favor of the ad
mst., requesting my opinion upon the following questions :

First.—"Is a mutual insurance association, organized
under the provisicns of chapter 5 of title IX. of the code
authorized 1o collect, in advance, assessments at the timc.:
of issuing the policy of insurance, provided such assess-
ments be used culy for the purpose of paying losses and ex-
penses of such associations " i

.S'n'nn_d.—“]f such associations e s authorized, for how
long a time in advance may such assessments be collected "

Complying with your request 1 submit the following opinion :
Section 1765 of the code provides:

“Such associations may eollect policy and survey fees,
and such assessments as may be provided for in their arti-
cles of incorporation and by-laws, and provide for such ex-
penses and losses as may be necessary in the conduct of
their husiness.”

Under this section of the statute, authority is given associas

tions organized under chapter 5 of title IX. of the code, to pro-
vide, in their articles of mcorporation or by-laws, for the col-
lection of such assessments as may be necessary to meet their
expenses. No time is fixed by statute when assessments may
h'emnde and collected for that purpose, nor is there any pro-
vision which restricts the levying of such assessments to a time
when they are necessary to pay losses which have accrued.
' In the transaction of the business of such an association it is
important, proper and necessary to provide funds to meet its
current expenses, and to collect assessments from its members
at the time the policy or certificate of membership is issued, to
prevent insuring the property of its members without receiving
any compensation for the risk assumed by the association.

In Corey v, Sharman, g6 Towa, 131, it is said;

“The company, in issuing assessment polici i
the payment of gne assess n:vgnt when the pﬂohg%wqmmud
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That practice was authorized by the section of the hy-laws
quoted, and was important and proper to provide funds for
the mrrrut_m:cmcitics of :h_e company, to prevent ins.uring
property without compensation, and was not a violation of
the law which required it to do a mutual business.”

Section 1160 of the code of 1873, under which the decision
of Corey ©. Sherman was made, was not as broad in its termg
as section 1765 of the present code. The statute at that time
provided :

“And such companies, organized under this section, ,shall
pay the same fees for annual reports as are now paid
stock companies, but such associations orcompanies shall
receive no preminms, nor make any dividends; but the
word ‘premium’ herein shall not be construed to mean pol-
icy «and survey fees, nor the necessary expenses of such
companies’ ;

while the present code expressly provides that an association
organized under chapter 5 may collect such  assessments as are
provided for in its articles of incorporation or by-laws, and
which are necessary to meet the expenses and losses incurred hy
such association in the conduct of its business,

Construing the present statute in the light of the decision f
Corey v. Sherman, I am of the opinion that an association, or-
ganized under chapter 5 of title IX. of the code, may, in its
articles of incorporation or by-laws, require the payment of one
assessment from each member taking a certificate of member-
ship_or a policy of insurance of the association, at the time such
certificate or policy is issued, and that the proceeds of such as
sessment may be used in defraying the necessary current ex-
penses of the association.

In this connection I deem it proper to say that, in an opinion
given by me to Hon. F, F. Merriam, auditor of state, on the
2gth day of December, 1902, an expression appears which
possibly susceptible of a construction contrary to the rule herein
statéd. In that opinion it is said:

“No authority of law, therefore, exists for an association
of one-half of book or board rate or any other sum except
of the character named to charge or collect a contingent fee

mny and survey fee at the time the application for mem-
h

ipiig made, » % »*

)
I
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The words, *“or any other sum”, as used in that opinion, were
intended to refer to a fixed and stipulated fee or premium, and
not to an assessment authorized by section 1765 of the code.
The question which was then presented to me was, whether a
fixed and definite contingent fee could be charged and collected
as a premium by an association organized under chapter 5 of
tite IX'; and it was not intended that the opinion given upon
that question should hold that such an association could not pro-
vide in its articles of incorporation or by-laws, for an assess-
ment which should be levied and collected at the time the cer-
tificate of membership or policy was issued, for the purpose of
meeting the current expenses of the association, and to pay its
losses,

Second—What has been. said with reference to the first ques~
tion herein is substantially an answer to the second : that is, but
one assessment can be levied and collected at the time the policy
ar certificate of membership is issued, and such assessment can
only cover the period of, the current year in which it is made.

Respectfully submitted,
Cras, W. MurLax,
: Attorney-General,

April 9, 1903.

To Hos. B. F. Carrori,
Auditor of State.

Articiss o REoreantzation AND CONSOLIDATION OF A
Ratuway Compasy 1o se Fien 1y tar Orrice or
THE SECRETARY oF STATE—FEE Patp TrerREror—It
is held that under existing facts a certain railway
company is entitled to bave its agreement of consoli-
dation and its contract of reorganization filed and
recorded in the office of the secretary of state, without
paying the statutory fee fixed by section 1610 of the
code as amended.

Ste—In response to your verbal request for an opinion as to
whether the Minneapolis & St. Louis Railroad company is en-
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titled to fhile its articles of reorganization and consolidation i
the office of the secretary of state, without paying the fee fixed
by statute for the filing of articles of incorporation of corporg.
tions organized under the laws of the state of lowa, or the arti
cles of incorporation of foreign corporations required by the
laws of the state to be filed with the secretary of state, I submit
the following :

Prior to April 20, 1881, the Minneapolis & Duluth Railroad
company and the Minneapolis & St. Louis Railway company
were corporations of the state of Minnesota; and the Minnesoty
& lowa Southern Railroad company and the Fort Dodge & Fory
Ridgely Railway company were corporations of the state of
lowa. Each of these corporations had caused its articles of in-
corporation to be filed in the office of the secretary of state in
which it existed, and each had paid the incorporation fee re-
quired by the statute of that state.

On the zoth day of April, 1881, the two Minnesota corpora-
tions and the two lowa corporations were consolidated into g
single corporation under the statutes of Minnesota and lowa,
Such consolidation was authorized by the statutes of both
states, and the lowa statute upon that subject then in force be-
ing as follows:

“Any such corporation may join, intersect and unite its
railway with the railway of any other corporation at such
point on the boundary line of this state as may be
upon by such corporations. And with the assent of three-
fourths in interest of all the stockholders may, by pur-
chase, or sale, or otherwise, merge and consolidate the
stock, property, franchises and liabilities of such corpora-
tions, making the same one joint stock corporation upon
such terms as may be agreed upon not in conflict with the
laws of this state.”

The consolidation agreement entered into on the 2oth day
of April, 1881, was filed in the office of the secretary of the state
of Towa on the 31st day of May of the same year.

Under this agreement of consolidation, the Minneapolis &
Duluth Railroad company, the Minneapolis & St. Louis Rail-
way company, the Minnesota & Towa Southern Railroad com-
pany, and the Fort Dodge & Fort Ridgely Railroad company,
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became one corporation, having us domicil in both the states of
lowa and Minnesota.

In 1888 all of the property belonging to such corporation,
and existing in both lowa and Minnesota, was placed in the
hands of a receiver pursuant to an order of court made by the
district court of Webster county, lowa, and the district court
of Hennepin county, Minnesota, and was subsequently sold un-
der a decree of foreclosure and purchased by a committee which
reorganized the same properties and franchises under the name
of the Minneapolis & St. Louis Railroad company. A new cor-
pnratirmhwas organized in lowa known as the Minneapolis &
St. Louts Railroad & Telegraph Company of lowa, and
its articles of incorporation were filed in the office of
the secretary of state on the 19th day of January, 18gs,
After the organization of the new lowa corporation, the Minne-
apolis & St. Louis Railroad company, as reorganized, deeded
to the Towa company all that part of the railroad owned by the
consolidated corporation lying within the state of Towa.

After such conveyance, and on the first day of February,
1805, an article of agreement was entered into between the
Minneapolis & St. Lounis Railroad company and the Minneapolis
& St. Louis Railroad & Telegraph Company of lowa, by which
the two corporations were consolidated and made 2 single cor-
poration under the name of the Minneapolis & St. Louis Rail-
road Company.

Under these facts, the question now arises whether the Minne-
apolis & St. Louis Railroad Company is entitled to have its
agreement of reorganization, and the agreement of the consoli-
dation of the Minneapolis & St. Louis Railroad Company and
the Minneapolis & St. Louis Railroad & Telegraph Company
of lowa, filed in the office of the secretary of state, without pay-
ing the incorporation fee now fixed by statute for the filing of
articles of incorporation.

The law, requiring a fee to be paid to the secretary of state
for the filing of articles of incorporation in that office, was en-
acted by the Twenty-sixth General Assembly and became in
force on the 15th day of April, 1896, Under the statute then
enacted, the maximum fee which could be charged by the secre-
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tary of state was three hundred and fifty dollars. This statute
was again amended by the Twenty-seventh General Assembly
by increasing the amount of the maximum incorporation fee to
the sum of two thousand dollars. It was again amended by the
Twenty-ninth General Assembly by striking out the words
which fixed the maximum amount of the fee which could be
charged.

It 1s a well settled principle of law that where two or more
corporations, existing in different states, consolidate and become
a single corporation under the authority of the statutes of the
state in which they exist, the consohidated corporation becomes
a citizen, and has its domicil in both the states in which the cor-
porations existed prior to the consolidation.

In Union Trust Company v. Rochester & P. R, Co., 29 Fed.
Rep., 609, it is said:

“It has been authentatively adjudged that where a cor-
poration, created by the laws of several states, is sued in a
federal court, in any one of those states it must be regarded,
for the purpose of jurisdiction, as a citizen of that state,
whatever its citizenship may be elsewhere.’

In Fitzgerald v, Mo. Pac. Ry. Co., 435 Fed. Rep., By, it is
said :

“It has long been settled law that when a mnmlideted
company is formed by the union of several corporations
chartered by different states, it is a citizen of each of the
states which granted the charter to any one of its constit-
uent companies.”

This principle of law has been frequently announced by the
supreme court of the United States, and in Graham t. Boston,
Hartford & Eric R. R. Co., 118 U, 8, 169, it is said:

“The Boston, Hartford & FErie Company, therefore,
though made up of distinct corporations chartered by the
legislatures of different states, had a capital stock which
was a unit, and only one set of shareholders who had an
iﬁmbyﬁnueoftheirmmenhmnfglurm-u{mq:dﬁ
in all of its property everywhere. In its organization
action, and in the practical management of its property, it

was one corporation, having one board of directors, though,
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in its relations to any state, it was a separate corporation
governed by the laws of that state as to its property therein,
It, therefore. had a domocil in each state.”

In Nashau Rairoad Co. v. Lowell Railroad Co., 1 36 U S,
375, it is said:

“There are many decisions, both of the federal and state
courts which establish the rule that however closely two cor-
porations of different states may unite their interests, and
though even the stockholders of the one may become the
stockholders of the other, and their business be conducted
by the same directors, the separate identity of each as a

corporation of the state by which it was created, and as a
citizen of that state, is not thereby lost.”

Under this principle of law it follows that when, on the 1st
day of February, 1893, an agreement was entered into between
the stockholders of the Minneapolis & St. Louis Railroad Com-
pany and the stockholders of the Minneapolis & St. Louis Rail-
road & Telegraph Company of Towa whereby the two corpora-
tions were consolidated under the name of the Minneapolis &
St Louis Railroad Compemy, the eansolidated corporation be-
came, and since that time has remained, a citizen of the state of
lowa, and is a domestic corporation so far as being amenable
to the laws of the state.

This consolidation was made prior to the enactment of chap-
ter 08 of the laws of the Twenty-sixth General Assembly, which
required a fee to be paid to the secretary of state for filing arti-
cles of incorporation; it was authorized by statute; and the cor-
poration has the right to have its articles of consolidation filed
and recorded in the office of the secretary of state.

It is not a case of a foreign corporation which is required to
file its articles of incorporaticn in the office of the secretary of
stateand pay the fee fixed by statute therefor before it can trans-
act its business in Towa; rior is it a corporation amending its
articles of ineorporation whereby its capital stock is increased,
and for that reason required! to pay the filing fee fixed by statute
for such increase; but is a corporation having its domicil in
this state, which presents a contract of reorganization and of
consolidation authorized by the laws of the state, and asks that

13
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the same lie filed in the office of the secretary of state for the
purpose of making a complete record of such reorganization and
consolidation.

It is a well settled rule of law that no public officer can charge
a fee for any service performed by him except such as is fixed
by law. The legislature has not seen fit to fix any fee which
may be charged and collected by the secretary of state for the
filing of an agreement of reorganization of a corporation, or of
the consolidation of two corporations, one existing under the
laws of the state of Towa, and the other under the laws of an
adjoining state, It is certainly clear that no fee can be charged
where such reorganization and consolidation took place prior to
the enactment of chapter 98 of the acts of the Twenty-sixth
General Assembly. :

As to whether such fee could be charged if the reorganiza-
tion and consolidation occurred after the enactment of that
chapter, or after the enactment of section 1610 of the present
code as amended, 1 do not now determine, but I am clear that

under the existing facts in this case the Minneapolis & St. Louis

Railroad Company is entitled to have its agreement of consol-
idation and its contract of reorganization filed and recorded in
the office of the secretary of state without paying the statutory
fee fixed by section 1610 of the code, as amended, for filing
articles of incorporation in the office of the secretary of state.
Respectfully submitted,
Cuas, W. MuLLAN,
Attorney-General.
May 2, 1903. .
To Hon. W. B, MARTIX,
Seecrctary of State.
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Boarp or Mepicar Examizers—Exesxpriony rroym Exas-
NATION OF PHYSICIANS WHO HAVE BREN 18 Pracrice
IN THE StateE vor Five Coxspcutive Years  Con-
struction of section 2579 of the code.

Sir—Your communication of the 12th inst. requesting my
opinion as to the construction of the provision of section 2579
of the code, relating to the exemption of physicians, as defined
in that section, who have been in practice in this state for fue
consecutive years, three years of which time shall have been in
one locality, from the penalty provided in chapter 17 of title
XII, is received, and in compliance with such request I submit
the following opinion:

Section 2579 of the code was originally passed by the Twenty-
first General Assembly as section 8 of chapter 104 of that legis-
lature. The enactment of chapter 104 of the acts of the Twenty-
first General Assembly was the first attempt of the lowa legisla-
ture to definitely regulate the practice of medicme within the
state, and in fixing the penalties prescribed by the statute which
could be enforced against persons practicing or attempting to
practice medicine contrary to the provisions of the act, the leg-
islature undertook to exempt from such penalties all physicians
who had been in practice in the state for five consecutive years,
three of whom were in one locality.

In making this exception, it was clearly the intent of the leg-
islature to have it apply to physicians only who had been practic-
ing in the state of Towa for the period of five vears before the
law went into effect. In other words, that physicians who had
been engaged in the practice of medicine for five years in the
state of lowa prior to the enactment of the law were permitted
to continue to practice their profession, al were not amenable
to the penalties prescribed in the act.

The exception contained in séction 2570 can not, in my
opinion, be held to include any persons illegally practicing the
profession of medicine in the state since the 4th day of July,
1886. The fact that a person has illegally and in violation of
the provisions of chapter 17 of title XI1 of the code practiced
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the profession of medicine for five years or more in this state,
does not  relieve him  from the penalties prescribed in that
chapter. " ! ‘
Second—]1 know of no provision of statute which authorizes
the state board of medical examiners to issue a certificate to
practice medicine or treat patients in this state, except upon an
examination made by the board. .
Respectfully submitted,
Cuas. W. MuULLAN,
Attorney-General.
May 19, 1903.
To Hox. J. F. KENNEDY, _ '
Secretary of State Board of Medical Examiners.

Boarp oF ConTroL—Right to investigate charges made
against private institutions in which insane persons
are kept. Itis held that the board is without such

power.

Sirs—In compliance with your request of June 6th, in which

you ask my opinion—

First—As to the power of the state t?oard of gcmt_rol t:
investigate charges made agamnst a private mstu:‘unlon r:i
which insane persons are kept, and as to whether the board,
or any of its members, has power under the law to l;:\ra:
tigate such charges and to subpoena and enfor;:‘e t:) thim
tendance of witnesses, administer the proper oat

and to compel them to testify.

uch er is given the board, or any of its
ugcl‘)?:g—c:ri ?t be Pc::!vrciseflgi‘n case the complaint is made
by one not at the time an inmate, _and as to acts allegC(i.::‘
have taken place when he was an inmate, or 15 r.hgle:cerqn-
of the power limited to the case of one who, while an ne:ti i
mate, complains of acts done while he was in the 1

tution—
1 submit the following:

By chapter 144 of the acts of the T'wenty-eighth C",mml A#
sembly, all county and private institutions where insane per-
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sons are kept were placed under the supervision of the board of
control of state institutions, Section 2 of that act provides for
the visitation of such mnstitutions by one or more of the mem-
Lers of the board of control, or by some competent person whom
the board shall appoint, who shall carefully examine into the
capacity of such institutions for the care of insane patients, the
number kept therein, their sex, the arrangement of buildings
and the method of their construction, their adaptation for the
purpose intended, and other matters connected with the proper
care of such insane persons, and making a written report of all
such matters to the board.

Section 3 of the act provides that the person making such ex-
amination shall give each of the patients an opportunity to con-
verse with him out of the hearing of any officer or employe of
the institution, and shall investigate and inquire into any com-
plaint by making inquiry of the persons in charge of said insti-
tutions and others and report the result thereof in writing to the
board.

No provision is made in chapter 144 for the examination of
the persons connected with the institution under oath, nor is
any power given the hoard to compel the attendance of witnesses
or the production of books and papers connected with the insti-
tution. All of these powers are fully conferred upon the board
of control so far as the examination and investigation of state
institutions are concerned, by section 10 of chapter 118 of the
acts of the Twenty-seventh General Assembly; but no such
powers are conferred upon the hoard by the act which placed
county and private institutions, where insane persons are kept,
under the supervision of the board. Apparently it was not the
intention of the legislature to give to the board of control in the
investigation of such county and private institutions, the powers
which are conferred upon them by section 10 of chapter 118 of
the acts of the Twenty-seventh General Assembly in relation
to state instititions, and to confine their powers with reference
to county and private institutions to an inquiry as to the con-
dition of such institutions and the manner in which the patients
therein are kept, and to give any patient an opportunity to con-
verse with a member of the board out of the hearing of any
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officer or employe of such institution, and to make a full written
report to the board of control as to the condition in which such
mstitution is found, for such action as may thereafter be thougln
advisable.

Under the provisions of the act placing such county and pri-
vate institutions under the supervision of the state board of
control, 1 am clear that no power is given the board or any of
its members to subpoena and enforce the attendance <f wit-
nesses, administer the proper oath to them and compel them to
testify, or to make such an investigation as is within the power
of the board as to state institutions under the provisions of sec-
tion 10 of chapter 118 of the acts of the Twenty-seventh Gen-
eral Assembly.

Having reached the conclusion that the board is without such
power, it is unnecessary to go further, as such conclllssio.n fully
answers the second question asked in your communication,

Respectfully submitted,
Cras. W. MuLLAN,
Attorney-General,

June 25, 1903.

To Tux HoNORABLE Boarp of CoNTROL OF STATE INSTITU-

TIONS.

Envoarioxan Boarp or ExamiNers—-Sprorar CERTIFICATES
Issvep By—Section 2680 of the code as amended by
section 2 of chapter 96 of the [acts of the Twenty-
eighth General Assembly, construed.

Sir—Complying with your request of June 13th, T submit l.he
following vpinion as to the construction of section 2630 of the
code, as amended by section 2 of chapter g6 of the acts of the
Twenty-eighth General Assembly.

This section, as amended, provides:

“The educational board of examiners may issue a special
certificate to any teacher of music, drawing, penmanshqi)
or other special branches, or to any primary teacher o

¥
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sufficient experience, who shall pass such examination as
the board may require in the branckes and methods per-
taming thereto, for which the certificate is sought. Such
certificates shall be designated by the name of the branch,
;mfl.ah::!ll not be valid for any other department or branch.

The ruestion arising upon the construction of this statute is
the meaning of the phrase, “or other special branches.”

It is suggested in the letter of Mr. O. J. McManus, enclosed
with your request, that under the provisions of this section the
state board of examiners has authority to issue a certificate in
mathematics, which would embrace arithmetic, algebra, geom-
etry, trigonometry and like branches; that it also might issue a
certificate in English, which would embrace composition, gram-
mar, rhetoric, literature, etc.; or in political science, which
would embrace civics, economics, commercial law and like
branches, and so on through the entire list of subjects which are
embraced in a high school or academic course.

I am unable to agree with the interpretation put upon the
provisions of this section by Mr. McManus. Such an interpre-
tation does not conform to the rules by which statutes of this
character are to be construed.

Itis a fundamental rule of statutory construction that where
general words follow particular and specific words, such gen-
eral words must be confined to things of the same kind and
character. So it has been said:

“Where general words follow particular ones, the rule is
to construe the former as applicable to persons or things
efusdem generis.”

This rule of construction limits the scope of general words
following a specific entmeration to things of the class enumer-
ated, and does not enlarge that class.* As illustrations of the ap-
plication of this rule of construction, it was held in Lyndon v.
Standbridge, 2 H. & N., 51, that the words, “boat, barge or
ether vessel” in an act of parliament did not include ships, as
ships or vessels are nbt ¢jusdem gemeris with hoats and barges.

So where an act of parliament imposed certain duties on cop-
per, brass, pewter, tin and all other metals not enumerated, it
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was held that the latter words did not include gold and s:lver,
as they were not ejusdem generis with the metals enumerated in
the act,

This rule of construction has been recognized by nearly every
state in the Union, and enters into the interpretation of every
statute of this character.

Section 2630, as amended, gives to the educational board of
examiners authority to issue a special certificate to any teacher
of music, drawing, penmanship or other special hranch. Such
other special branches, then, must be of the same character as
those which are enumerated, and do not include the branches
generally taught in a high school, academy or college. Mathe-
matics, English, political science, physics, history, language,
modern and ancient, are branches which are usually and ordi-
narily taught in high schools, academies and colleges, and can
not be said to be ejusdem generis with the special branches of
music, drawing and penmanship. The former are, therefore,
not included within the general words of the statute, and no
power is given the state board of educational examiners to issue
special certificates therefor.

The special certificates which the educational board of exam-
iners is authorized to issue under the section referred to are
confined to music, drawing, penmanship and other special
branches of like character, and to any primary teacher of suffi-
cient experience who shall pass such an examination as the
board may require in the branches and methods pertaining to
primary teaching. Respectfully submitted,

CHas. W, BMULLAN,
Attorney-General,
June 25, 1903.
To Hon. R. C. BARRETT,
Superintendent of Public Instruction.
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Fire Escares It is held that a hotel building three stories
in height with a third story unoccupied at the present
time must be equipped with fire escapes in the man-
ner provided by ehapter 150 of the acts of the Twenty-
ninth General Assembly.

Sir—In compliance with your request of May 8th for my
opinion as to whether a hotel building three stories in height,
with a story unoccupied at the present time, must be equipped
with five escapes, I beg to submit the following

Secticn 1 of chapter 150 of the acts of the Tiwenty-ninth
General Assembly, which is incorporated in the supplement to
the code as section 49g99-e thereof, provides:

“The owners, proprietors or lessees of all buildings, struc-
tures or enclosures of three or more stories in height now
constructed ur hereafter {o be erected, shall provide for and
equip said bwldings and structures with such protection
against fire and means of escape from such buildings as
shall hereafter be set forth in this bill.”

Section 2 of the same act classifies the buildings to which the
act is applicable, and section 3 specifies the number and char-
acter of fire escapes which must be provided for the respective
classes.

While the act referred to falls within the class of legislation
which must he strictly construed, the language of section 1
leaves no room for difference of opinion as to the intent of the
legislature. It provides in express terms that all buildings,
structures or enclosures of three or more stories in height shall
be provided and equipped with such protection against firé and
means of escape in case of fire, as are set forth in the hill. It is
doubtful if broader language could have been used by the legis-
lature. The act embraces every building, structure or enclosure
of three or more stories in height, and no exception is made as
to the use of the building or any other fact connected with its
occupancy.

It was clearly the intent of the legislature that every person
who erected or constructed a building of any kind or character,
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of more than two stories in height, should, as a part of the
huilding, construct and maintain fire escapes without reference
to the use to which such building was put, and subject only to
the provisions of section 3 of the act which provides the num.-
ber of fire escapes which shall be constructed and maintained,
such number being determined by the superficial area of the
floor space.

In conformity with these views as to the construction of the
statute, I have reached the conclusion that a hotel building;
three stories in height, with the third story unoccupied at the
present time, must be equipped with fire escapes in the manner
provided by chapter 150 of the acts of the Twenty-ninth Gen-
eral Assembly. Respectfully submitted,

Cras. W. MuLLax,
AttorneyaGeneral.
June 30, 1903.
To Hox. ALperT B, CUuMMINS,
Governor of Towa.

Paysmext sy Cugck for labor is not in violation of the
statute, (2) A coal miner or other person is not com-
pelled to accept check tendered in payment of earn-
ings due for labor performed.

Smrs—T am in receipt of your request of the 7th inst., asking
my opinion upon two propositions relating to the maniier of the
payment of miners by coal operators, and am mf_o.rmetl that
there is now a dispute between the operators and miners upon
the propositions referred to me, and that a strike now exists be-
cause of the dispute between the miners and operators. These
propositions are stated as follows:

(1) Is the issuance of a bank check by a coal company to @
coal miner for labor performed, a viol;tion of the statute of
lowa relating to the payment of miners

(s)h:gwalmi:;compelledmsmeptacheckofawal

operator tendered in payment of earnings due the miner for
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labor performed for the coal operator who offers the check as
pavment ?

These two propositions will be considered in the order stated.

First—Is the payment of the amount due a miner for labor
periormed by him by a bank check which is made by the coal
operator and del:vered to and accepted by the miner a violation of
any provision of the statute?

It is contended that such a transaction is in violation of set-
tion 2400 of the code, ns amended by the acts of the Twenty-
cighth General Assembly, which provides:

“Where ten or more mivers are employed, such owner
or agent shall not sell, give, deliver or issue, directly or in-
directly, to any person emploved, in payment for labor
done, or as advances for labor to be performed, any seript,
check, draft, order or other evidence of indeltedness paya-
ble or redeemable otherwise than in money at the face
valte, WSS

It is clear that the phrase, “payable or redeemalle otherwise
than in money at the face value,” refers 1o and qualifies every
character of evidence of indebtedness previcusly referred to,
and prohibits the payment of the miner in any character of
script, check, draft or other evidence of indebtedness which is
not redeemable in money at its face value,

The purpose of this statute is clear. It was to prohibit mine
operators from paying mainers by giving orders upon company
stores or other mercantile houses which would be payable in
guods or property. It never was intended to apply to checks
drawn upon banks, which are redeemable or payable in money
at the face value thereof. So, upon the first proposition, then,
it is clear that there is no prohibition in the statute of lowa
which prevents a mine operator from paying the miners in bank
checks for the labor performed by them, if the miners are will-
ing to receive and accept such checks in payment.

This brings us to the second proposition which is the real
question involved, which is—

Is a coal miner compelled to accept a check of a coal operator,
tendered in payment of earnings due the miner for labor per-
formed for the operator, who offers the check as payment?
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[n this respect a miner and operator stand upon no different
footing than that of any other debtor and creditor. The ques-
tion, therefore, is a broad one as to whether any debtor can com-
pel a creditor to accept a check in payment of a debt which such
debtor owes to the creditor.

It is a well settled and universally recognized rule of law that
when a debtor has given his check: for the amount of his in-
debtedness, the presumption arises that the check was taken
merely as conditional, not absolute, payment, and in case the
a:het."k' is not honored upon due presentation, the original indebt-
edness for which it was given, continues to exist, and may he
recovered by the creditor without resorting to the debtor’s lia-
bility on ﬂ'l-(,‘ check. This rule of law is based upon the fact
tlmt-a check is not cash, but is an order upon another person to
pay the cash npon due presentation of the check.

Under this rule it has been frequently held that the offer of a
check in payment for a sum acknowledged to be due from the
debtor to the creditor is not a sufficient tender of the amount
owing by the debtor. W,

Following this principle to its logical conclusion, it is clearly
the right of any creditor to refuse to accept a che:-ck in payment
of the debt owing by the debtor, because the creditor can not.be
compelled to accept an order for money drawn upon a thu-fi
party which, when delivered to him, is at mf:st o.nly a condi-
tional payment of the debt due. Every creditor is entitled to
have the debt which is owing to him paid in money, unless hg
has previously made a contract by which he has agreed to accept
something else as payment. e :

Applying this principle to the question, it is clear that a miner
is not compelled to accept the check of a coal operator te.ndered
in payment of earnings due the miner for !abor. for which the
operator offers the check in payment. A miner may §tand upo
his legal rights and demand that a debt owing to him be t;':kd
in money and not by check, and may refuse to accept a €

in payment.
m’g;l':.dl he};:‘\ft. fully answers the questions submitted for my
determination, and I will not elaborate them further.
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In giving this opinion | desire to add that it is done with the
distinet understanding on the part of all of the persons interested,
that my decision shall hé final and that all parties shall acquiesce

therein, and that the strike now pending on the part of the
miners shall at once be abandoned.

Respectfully submitted this 7th day of July, 19o3.
Caas, W. MurnLan,

AttorneyaSeneral,
To Joun P. ReEsE,

Conmmissioner lTowa Coal Operators Association’

Epwin PERRY,
President lowa Miners' Association, Pleasant Valley Coal
Company, and Craig & Donvzan Coal Company,

AssrssMENT OF INTERURBAN RarLways—A railway opera-
ted by electricity nupon the streets of any city ortown,
which extends beyond the limits of such city or town,
and to any other eity, town or village, is an interurban

railway under the statute, and is assessable by the ex-
ecutive council.

Sirs—Complying with vour request of June 1st communi-
cated to me through your secretary for an opinion as to whether,
under the present statute, interurban railways are to be assessed
by the executive council or by the local authorities, and particu-
larly whether the Cedar Rapids & Marion City Railway and the
Boone Electric Railway, or either of them, are assessable by the
executive council under the provisions of chapter 81 of the acts
of the Twenty-ninth General Assembly, 1 submit the following:

InC, B. & M. C. Ry. Co. v. Cedar Rapids, 1006 Towa, 476, it
was held that the railway of the plaintiff corporation was a
street railway, and therefore subject to assessment by the local
assessors and not by the executive council of the state. The de-
cision in that case is based upon the fact that the railway was
constructed and operated under authority of chapter 32 of the
acts of the Eighteenth General Assembly, which relates to the
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extension of street railways beyond the limits of a city or town,
and the location thereof along any highway which is one hun-
dred feet or more in width. At the time that decision was
rendered, there had been no legislation relating to interurban
railways, and the opinion of the court clearly states the law
applicable to the facts in that case as they Fx'istﬂll t.mrler the
statute then in force. In the course of the opinion it 15 said :

“I'lhe fact that the line between Cedar Rapids and Mari«m
was laid and operated along the highway as authorized by
said act, relating exclusively to street railways, seems to
us conclusive that the plaintiff is a street railway corpora-
tion and not a railway corporation within the meaning of
section 1317 of the code of 1873

When the present code was adopted, a4 provision was ncor-
porated in section 1343 in these words:

« % % * the lands, buildings, machinery, poles,
wires, overhead construction, tracks, cables, conduits qnd
fixtures belonging to individuals or corporations operating

railways by cable or electricity, . X * shall be listed
and assessed in the assessment district where the same are

situated.”

If there had been no subsequent legislation upon this subjec:t.
the language of section 1343 would be conclusive, and such rful-
wavs would be subject to assessment by the local assessing
authorities. But the Twenty-ninth General Assembly passed
an act relating to interurban railways, which appears to ha\te
been specifically intended to fix their status under the law. 'I‘ht:s
act appears as chapter 4A of title X. of the supplement to the
code, and is the first act of the legislature of the' state which
specifically defines interurban railways and recognizes them as
works of internal improvement within the state.

Section 2 of that act provides:

“The words railway, railway company, railway corpora-
tion, railroad, railroad company and railroad corporatlorl:
as used in the code and acts of the general assembly now
in force or hereafter enacted, are hereby declared to apply
to and include all interurban railways and all companies

or corporations constructing. owning or operating s:;:h m-l
terurban street railways, and all provisions of the code anc
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acts of the general assembly now in force or hereafter en-
ncte(l_ affecm}g railways, railway companies, railway cor-
porations, railroads, railroad companies and railroad cor-
porations are hereby declared to affect and apply in full
force and effect to all interurban railways and all interur-

ban railway companies or railway corporations constructing,
owning or operating such interurban railwavs.” {
The provisions of this section are as broad and far reaching
as language can make them. Under this section every provision
of the code and acts of the legislature which relate to steam

railways is made to apply to and include interurban railways
within the state. a

Section 1334 of the code; as amended by the acts of the
Twenty-ninth General Assembly, provides:

“On the second Monday in July in each vear, the execu-
tive cou_ncil shall assess all the property of each railway
corporation in the state, * * * »

Following this provision of the statute are provisions direct-
ing the manner of such assessment. With these provisions we
have nothing to do at present. The question here to be deter-
mined is whether the words “railway corporation”, as used in
the provision quoted. include interurban railways constructed
and operated within the state,

Except for the provisions of section 1343 above quoted, no
doubt could be entertained that. under the provisions of section
2 of chapter 81 of the acts of the Twenty-ninth General Assem-
bly, interurban railways are included within the provisions of
section 1334 of the code, and are therefore assessable by the
executive council and not by the local assessing authorities,

It is a rule of statutory construction that repeal by implica-
tion is not favored by the courts, and that an existing statute
will not be held to have been repealed by a subsequent one be-
cause the subsequent one is repugnant thereto, if the provisions
of both statutes can be given force and effect, It is also an
equally well known rule of statutory construction that, where
there is a specific act of the legislature covering a particular
subject, general statutes covering the same subject, if repugnant
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to such special act, must give way and the special statute will
control. .

Chapter 81 of the acts of the T'wenty-ninth Gen?ral_.‘\ssemhly
is a statute relating to a specific subject matter, viz: interurban
and street railways. The proyisions of that statute clearly and
specifically make all of the provisions of section 1334 of the
code apply to interurban railways with the same furc.e and c.H.ect
as they apply to steam railways. The effect (_:'.F ‘ﬂns provision
must, in my judgment, be held to repeal tlu._- provisions of section
1343 quoted, and to give to .the execms\'t? council 'the .sarne
p:':wer and authority to assess interurban r.allways \\'h{ch it has
{0 assess steam railways under the provism.ns of sectmn'1334.

[ am therefore of the opinion that all interurban ra:lx‘vays
within the state, whether within or without the corporate lnfnts
of any city or town, must, under the present 5tatute.'he asse:.se.d
by the executive council, and not by the local assessing authori-
ties. '

As opposed to this view it has been su'ggested that :ectwrla 13

of chapter 81 of the acts of the 'I‘wen‘ty-mnth. Gfmeral y ssgm‘) v
makes all interurban railways within the limits of an mcor-
porated city or town, street railways, a_nd therefore a.w.:ssszlef

by the local authorities. A careful readm;_.: of l.he provisions 5
this section will show that it was not the mtenhrm_of the legis-
lature to change the general status of imemrl:;an railways wht?re
the same were located and operated upon the streets of a city
or town. The provisions of this section are as follows: ‘

“Any interurban railway shall, within the corp-]oratc l:l’)!;—_
its of any city or town, or any _c1t}' acting fvnt‘c; nas .Irp
Sl S?;:h]SlT;C;;eRS“:I S?L?llh.u;:rcg]rs t;mcbgfqes
i s, mail, haggage ¢ s . . packac
::1%‘. pf?;?;!l‘)tgezrts iit-| may cirry in passcnge_li or con;hga;:ﬂ:
baggage cars only, be d_eemed a street .ra'i way anc
ject to the laws govermng street railways. .

It will be observed that all interurban railways which are to
be deemed street railways and subject to the .laws govemlr;gl
such within cities and towns, are only those which are opera.t
upon the streets of such city or town for the purpose of c‘ani-glu:}gf'
passengers and baggage only. The purpose of this provis
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the statute was to permit interurban railway companies to lay
their tracks and operate their cars along the streete of a city or
town, without paying damages to the abutting property owners
where such railways carried passengers and baggage only; and
as to all other streets upon which such interu. Lan railways might
be operated and over which it carried freight as well as
passengers and baggage, the law requiring steam railwavs to
pay abutting damages before laying down their tracks, applies
equally to interurban lines.

This provision of the statute does not, in my cpinion, affect
the method of taxing interurban railways as provided by section
2 of chapter 81 of the acts of the Twenty-ninth General Assem-
bly and section 1334 of the cade above referred to.

I am aware of the many difficulties arising in the practical
application of the rule herein announced, as in many instances
interurban railway companies operate other properties con-
nected with their railway lines, such as electric light and electric
power plants. But in cases of this character, such an equitable
adjustment of the values of the connected properties should be
reached by the executive council as shall cause each to bear its
just proportion of the burden of taxation.

In reaching this conclusion 1 have endeavored to harmonize,
so far as possible, the conflicting statutes, and to ascertain the
manifest intent of the legislature as expressed by its latest act.

Respectfully submitted,
Caas. W. MuLLAN,
Attorney-General.

July 20, 1903.

To e HoxoraBLE Exicumivé Couxcit, of THE STATE OF

Towa,

14
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Taxarion or Freieanr Links axp Equirmest (oMPANIES
Wirmix tais State  Under the provisions of chapter
62 of the acts of the I'wenty-ninth General Assembly,
in determining the number of miles traveled by cars
of freight line and equipment companies for the pur-
pose of taxing the same, the miles traveled by such
cars outside of the state are not to be taken into
consideration.

Siks—Complying with your verbal request for a construction
of the provisions of section 2 and section 4 of chapter 62 of the
acts of the Twenty-ninth General Assembly, relating to the
report required to be made by every freight line and equipmem.
company transacting business in Towa of the aggregate number
of miles traveled by its cars during the preceding calendar year,
and the number of cars necessary for the mileage so reported,
and the duty imposed upon the executive council of assessing
for taxation the cars of said companies which are so used within
the state, I submit the following:

The manifest intention of the legislature, as gathered from
the entire act, was that the property of freight and equipment
companies, used in conducting and carrying on their business
within the state, should be taxed in proportion to its value, the
same as other property within the jurisdiction of the taxing
power of the state. )

‘I'he property sought to be reached and taxed by this act uf.thc
legislature is personal property and, so far as it hi“ a situs
within the state, is perhaps a proper subject of taxation. The
information which such companies are required to furnish the
executive council under the provisions of subdivisions 6 and 7
of section 2 of the act, is for the purpose of enabling that body
to ascertain the amount of property belonging to such com-
panies as may be said to have a situs within the state, that it
may be listed and made to bear its just proportion of the burc!en
of taxation. The language of the act should, therefore, receive
such construction as will effectuate the intent of the legislature,
if susceptible of being so construed.
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“The aggregate number of miles traveled by its cars
during the preceding calendar vear while said cars were
used m transporting freight, cither between two points in
this state, or between a point within this state and a point
without this state; but naot including the mileage in this state
or elsewhere of its cars while the said cars are used in trans-

pc:rtipg f{‘cight not consigned cither 1o or from -some point
within this state.”

Subdivision 7 requires that such companies report “the num-
ber of cars necessary for the mileage so to be reported under
the circumstances that ordinarily attend the use of such cars,
and where different classes of cars are nsed by one such comt
pany as to the matters embraced in this and the preceding para-
graph, it shall furnish the required information as to each class
of such cars.”

The language of the statute, if construed according to the
literal strictness of the letter, would require these companies to
report the mileage of their cars traveled outside of the state of
fowa in transporting freight to the state, or from the state to
some other point outside of its boundaries, and to report the
number of cars necessary for the mileage so traveled, hoth within
and without the state; and would further require the executive
council to levy a tax upon the number of cars necessary to such
entire mileage.

If the provisions of such a statute were valid and enforceable,
the result would be to compel such companies to pay to the state
of Jowa a tax upon their personal property which had no situs
within the state and which in fact existed in other states. In
other words, it would be an attempt upon the part of the state
of Jowa to extend its taxing powers beyond the boundaries
of the state, and to tax personal property existing in other
states. The power of taxation of every state is necessarily con-
fined to subjects within its jurisdiction, and any act of the legis-
lature by which property, having a situs in other states, is sought
to be taxed within this state, is of no validity, as the state clearly
has no power to reach out and assess for taxation property
beyond iis territorial jurisdiction,
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In the construction of statutes it is a familiar rule that the
legislative purpose and the object songht to be attained are to be
borne in mind, and that where the language of the act ‘is sus-
ceptible of more than one construction, it 1s to receive that which
will bring it in harmony with the object and purpose of the
legislature, rather than that which will tend to defeat such object
and purpose,

It is clear that the manifest intention of the legislature in
passing the act under consideration was to tax the property of
freight line and equipment companies within this state, and the
act should have such a construction as will accomplish the pur-
pose of the legislature, if its langnage will permit such con-
struction to be given.

If the language of the sixth subdivision of section 2 of the
act is construed to require the companies to report the aggregate
number of miles traveled in the state of lowa by its cars during
the preceding calendar year while such cars were used in trans-
porting freight, either between two peints in the state, or be-
tween a point within the state and a point without the state,
and the language of subdivision 7 of the same section is con-
strued to refer to the mileage of such companies within the
state, then no attempt has been made by the legislature to
extend the taxing powers of the state beyond its jurisdiction, or
to levy taxes upon property laving its situs in another state.

Such a construction will give effect to the entire act, and to
the intention of the legislature as ascertained from such act,
and compel the property of the companies, which may be fairly
said to have a situs within this state, to bear its just burden of
taxation,

Under such construction the act may be held to be a valid law,
while if the literal language of the statute were adhered to
without regard to the purpose or intent of the legislature, it
must be held invalid .

Taking this view of the statute, I think it should be so con-
strued by the executive council as to require freight line and
equipment companies to report the aggregate number of miles
traveled in Iowa by its cars during the preceding calendar vear

in transporting freight, either between two points within the
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state, or between a point within the state and a puint withomt
the state, and that the number of cars necessary for the mileage
traveled in so transporting freight should be taken as the num-
ber which may be fairly said to have a situs within the state,
and to ke liable to taxation therein.

In submitting this apinion 1 do not underiake to pass upon
any question which may arise as to the constituticnality or
validity of the entire act, and only attempt to give to the .prn-
visions of subdivisions 6 and 7 of section 2 a construction which
is consistent with the manifest purpose of the statute.

Respectfully submitted,
Cras. W, Murrax,
Attorney-Seneral,
July 23, 1903. '

To Tue HoxorasLE Execurive Couxci, of Tur STATE op
lowa.

Puysicans axp Surarons —Under the provisions of section
2081 of the code, asamended by the acts of the Twenty-
ninth General Assembly, the state board of medical
examiners has no power to discriminate between phy-
sicians residing within the state and those who are non-
residents: and if they fall within the provisions of the
statute a license must be issued to non-resident pby-
sicians, unless some other valid reason exists why such
license should not be given.

DEar Sig—In response to your request of July 13th for an
opinion as to whether the state board of medical examiners
exceeded its authority in resolving not to issue a certificate to
an itinerant physician who is not a resident of the state, 1 sub-
mit the following:

Section 2581 of the code, as amended by the acts of the
Twenty-ninth General Assembly, provides:

“Every physician practicing medicine, surgery or obstet-
ries, or professing or attempting to treat, cure or heal dis-
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eases, ailments or injuries, by any medicine, appliances or
method, who by himself, agent or employee goes from
place to place or from house to house, or by circu[ars, let-
ters or advertisements solicits persons to meet him for pro-
fessional treatment at places other than his office at the
place of his residence, shall be considered an itinerant phy-
sician; and any such itinerant physician shall, in addition
to the certificate elsewhere provided for in this chapter,
procure from the state board of medical examiners a license
as an itinerant, for which he shall pay to the treasurer of
state for the use of the state of lowa the sum of two hun-
dred and fifty dollars per annum. Upon payment of this
sum the secretary shall issue to the applicant therefor a
license to practice wtihin the state as an itinerant physician
for one year from the date thereof. The board may, for
satisfactory reasons, refuse to issue such license or may
cancel such license upon satisfactory evidence of incom-
petency or gross immorality,. * * * 7

The provisions of this section include physicians who are
non-residents of the state, as well as those who reside within
the state, and it is not within the power of the state board of
medical examiners to discriminate hetween physicians residing
within the state and those who are non-residents, if they are
equally entitled to the license provided for in this section.

The provision of the section which authorizes the board to
refuse to issue such license for satisfactory reasons, would not
authorize it to refuse to issue such license to a physician other-
wise entitled to receive the same, because he was a non-resident
of the state. The phrase “satisfactory reasons.” as used in the
statute, must he construed to be such reasons as a court would
say were sufficient to authorize the board to refuse to issue the
license; and as there is no attempt in the statute to make any
discrimination between resident and non-resident physicians, the
fact that one is a non-resident of the state would not be a suffi-
cient reason to refuse to issue to him a license.

Beyond this, there is the further question as to whether it is
within the power of the legislature, or of any board created by
it, to refuse to permit a physician or surgeon, who is a non-
resident of the state, to practice his profession within the state
upon the same terms and the same conditions as a resident,
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Under the view that I have taken of the statute, however, 1 do
not think it necessary to go into this constitutional question, as
the statute itself does not attempt such discrimination, and the
board must be governed strictly by its provisions.

In my opinion the board exceeded its legal powers in passing
the second paragraph of the resolution submitted, so far as the
same relates to physicians who are non-residents of the state,
and that the resolution, so far as it relates to such physicians,
can not be enforced by the board. 1 am

Very respectiully yours,
Cuas. W, MuLLan,
Attorney-General,
Des Moines, lowa, July 24, 1903. .
Dr. J. F. KENNEDY,
Secretary State Board of Medical Examiners.

Prysicians aANp SurceoNs—A physician or surgeon who
has been in the regular practice in this state for five
consecutive years, three years of which have been in
one locality, is entitled to a certificate from the state
board of medical examiners withont examination.

Dear Sir—I beg to acknowledge the receipt of your favor of
the 28th instant. 4

The law which exempts a physician who has been in practice
in this state for five consecutive years, three years of which
were in one locality, from the examination of the board of state
medical examiners, and which entitles such practitioner to a
certificate without such examination, was enacted by the
Twenty-first General Assembly, and Lecame a law on the 4th
day of July, 1886, It undoubtedly applies to all physicians wlhn
had been practicing medicine within the state for five years prior
to that date, and if the proper proof of such practice is made be-
fore the board, I think it would be its duty under the present stat-
ute to issue a certificate. T'he proof must show that the physician
applying for the certificate under the exemption provided in the
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statute, had practiced five consecutive yeirs in the state, three
years of which must have been in one locality, prior to the time
the law went into effect, i. e, July 4, (886, and no practice after

that date could be considered by the board,
Yours respectiully,
Caas. \W. MuLrax,
Attorney-General,
Des Moines, lowa. July 28, 1903.

Dr. A. M. LinN, Des Moines, Towa.

Taxation— Exexprion oF ProPerty 0F SOLDIERS AND
Sarrors From—The raising of the valuation of the
whole property within a taxing distriet does not affect
the specific valuation of the property of soldiers, sailors
or their widows from exemption from taxation,
although the additional rise added to the original as-
sessment may bring the value of the property of the
soldier, sailor or widow seeking the exemption above
the amount wpon which an exemption is given by
statute.

DEAR SiR—I beg to acknowledge the receipt of your favor of
the 28th inst. enclosing a letter of Mr. R. C. Jackson, auditor

of Linn county, in which my opinion is requested upon the fol-

lowing question :

“Where an old soldier, sailor or widow of such has been
assessed by the assessor, and not having property of the
value of five thousand dollars is allowed an exemption of
eight hundred dollars under section 1304, subdivision 7,
and the county board of review (board of supervisors) or
the executive council raises the assessment in the district
where the same was made such a per cent that the amount
is increased to more than five thousand dollars, is the per-
son assessed still entitled to the exemption of eight hundred
dollars, and if not who should correct the assessment?"”

While it is no part of my duty to advise county officers upon
questions touching the administration of the duties of their
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offices, inasmuch as the question asked in Mr. Jackson's letter

is one which may arise in other counties in the state, and as to
which it is advisable there should be a uniform rule of action,
I will briefly give you my views.

Subdivision 7 of section 1304 provides:

“All soldiers, sailors or widows thereof referred to
herein =hall receive a reduction of eight hundred dollars
at the time said assessment is made by the assessor, unless
a waiver thereof is voluntarily made of said exemption at
said time.”

This statute clearly contemplates that, when the property of
any soldier, sailor or widow of such soldier or sailor is assessed,
and the actual value of the property owned by him or her is
less than five thousand dollars, as fixed by the assessor at the
time the assessment is made, a reduction of eight hundred dol-
lars shall then be made by the assessor and entered upon his
assessment hook as an exemption to such soldier, sailor or
widow.

If thereafrer, in equalizing the assessed valué of the property
in the different taxing districts cf the ceunty, the hoard of super-
visors, sitting as a board of review, finds it necessary to increase
the value of all of the property in the taxing district in which
the property of the soldier, sailor or widow so assessed is located,
by adding a percentage thereto, such action does not, in my
judgment, affect the right of the soldier, sailor or widow to the
exemption provided by section 1304.

The hoard of supervisors, when acting as a board of review,
has power to raise or lower the assessed value of all of the
property in any taxing district, but has no power to increase or
diminish the assessed value as fixed by the assessor of any spe-
cific property within such taxing district; and in my epinion Fhe
valuation which is placed upon the property of such soldier,
sailor or widow by the assessor at the time the assessment was
made, determines whether he or she is entitled to such exemp-
tion. ‘ )

It may very easily occur that a specific piece of property 18
assessed at its full value, and perhaps beyond such value, and
vet, in order to equalize the average valuation of all of the prop-
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erty in the taxing district where such property is located, with
the property in other taxing districts in the county, it may be
found necessary to increase the average valuation of such dis-
trict, and because of such increase the owner of the particular
piece of property may be compelled to submit to an increased
valuation, although his property was originally assessed at its
full value,

The theory upon which the county board of review acts in
equalizing the different assessment districts of the county, is
that the average valuation of such district as a whole is raised
or lowered, and that the valuation of specific property is not dis-
turbed. While this theory is not strictly true, I think any in-
creased valuation of the whole property within a taxing district
does not increase the value of any specific property within such
taxing district so as to affect the exemption from taxation given
to soldiers, sailors and their widows under section 1304,

In holding that the increase in the valuation of property of
any taxing district hy the board of supervisors of a county does
not affect the exemption allowed to soldiers, sailors and their
widows under section 1304, I do not attempt to determine what
the effect would be if the value of the specific property owned
by such soldier, sailor or widow should be increased by the local
board of review of the taxing district in which such property
is located. 1 only hold that the increase in the taxing value of
the property of such soldier, sailor or widow by the board of
supervisors in adding a percentage to the entire taxing value of
all the property within such district, does not take away from
the soldier, sailor or widow the exemption allowed by section
1304, although the actual value of his or her property would
be increased to an amount equal to or more than five thousand
dollars, if such percentage, as fixed by the board of supervisors,
was added to the original valuation made by the assessor,

I am, Yours respectfully,

Cuas. W. MULLAN,
Attorney-General.
Des Moines, July 30, 1903.
To Hon. Josern MEKOTA,
County Attorney Linn County, Cedar Rapids, Towa.
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Term orF CommiTventT, PaRoLe, AND DeTERMINATION OF
SENTENCE.—(1) Where a person is committed to prison
by an order of court, his term of imprisonment begins
on the day of the sentence. (2) Where a prisoner is
paroled by the executive authority, his term of sentence
continues to run during the time of such parole
and will determine on the day fixed by the original

sentence, without regard to the actual time served by
him.

SIR—C{nnply_ing with your request of the 6th inst.. I submit
the following opinion upon the questions submitted to me, viz:

(1) “Does tlfc term for which a person is committed
to a hospital for inebriates, under chapter 93 of the acts of
the Twenty-ninth General Assembly, commence on the day

of his commitment, or on the day he is actually received
in the hospital ?"

(2) “If a patient committed under the act specified is
paroled by the governor, but is returned for failing to com-
ply with the conditions of his parole, should he be dis-
charged at the end of the term fixed in the original order
of commitment as though he had not been absent on parole?
.[{' not, should he be given credit for the time he was de-
tained in the hospital before he was released on parole, or
should he be detained and treated from and after the date
on which he was returned to and received in the hospital
for the violation of his parole for the full term of his
original commitment 7"

These questions will be considered in the order stated.

There is some conflict of the adjudicated cases upon the ques-
tion as to when a term of sentence begins, where a person is
committed to prison by an order of court, but I think the weight
of authority is that the day on which a prisoner is sentenced
must be reckoned as a part of his term of imprisonment.

In People v. Lincoln, 62 Howard's Prac., 414, the supreme
court of New York in passing upon the question said:

“In the case in hand, we are of the opinion that the
sentence began to run .from the day it was pronounced;
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that all of the time the respondent was in custedy after that
day has to be credited upon her sentence.”

The question came before the Misscuri supreme conrt in Ex
parte Meyers, 44 Mo, 249, and in passing upon il, it is said by
that court :

“As a general rule, the day on which a prizoner is sen-
tenced will be reckoned as a part of his term of imprison-
paens, W P, S

The same rule is recognized by the supreme court of Florida,
in Miller v. Florida, 15 Fla., 576, where it is said:

“And it has been held that the term of imprisonment
under a sentence of the court, upon conviction, commences
at the date of the sentence (Ea purte Mevers, 44 Mo,
279), and, unless a different day be appointed for the com-
mencement of the term of imprisonment, we do not see how
it can be otherwise.”

These cases, in my opinion, announce the correct rule of law
which is decisive of the question.  When a prisoner is sentenced
by a court to serve a term in the penitentiary. or other place of
detention, he is delivered by the court pronouncing such sentence
to the sheriff, or other proper officer, to rerve the term for which
he is sentenced. He is no longer in custody of the court by
which he was tried or which pronounced the sentence, nor is he
awaiting any further order or judgment of that court. From
the moment the judgment. by which the sentence is imposed,
is pronounced, he is under a sentence to serve the term fixed by
the court in the jail, penitentiary, or other place of detention,
designated and there can be no hiatus of time between the day
on which the sentence is pronounced, and the time when the
prisoner begins to serve the sentence so impeosed by the court.
He is detained by the officer and restrained of his likerty be-
cause of the sentence pronounced against him.  Such detention
and restraint is an impriscnment under the sentence pronounced
by the court and must therefore be reckoned as time served by
the prisoner,

Second —Upon the second question there is a sharp conflict
of the authorities. Nearly all of the cases, however, arose under
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statutes permitting a conditional pardon, which, it may be said,
differs materially from a parole authorized by chapter 93 of the
acts of the Twenty-ninth General Assembly,

Section 2 of that act provides:

“If it shall ke determined by said district court or judge,
that such person is addicted to dipsomania, inebriety, or to
the excessive use of narcotics, he or she shall be committed
to the hospital for inebriates, as may be established by the
board of contrel, as above provided for. The term of de-
tention shall be for the first commitment not less than one,
nor more than three years: and for the second commitment,
not less than two, nor more than five years. The governor
shall parcle a patient on conditions named in the following
section.”

Section 3 sets forth the terms and conditions upon which a
parole shall be granted, and then provides:

“And if at any ume the patient on parole, for any reason
fails to make the above report, the sheriff of the county
wherein such patient resides shall without further writ or
warrant, return said patient at once to the hospital from
which he or she has been paroled on receiving notice of
such failure from the clerk of the district court of the
county wherein the patient resides. or any three reputable
citizens thereof. And the patient so returned shall be de-
tained and treated during the full term of his commitment.”

The parole granted by the governor under the provisions of
this act does not relieve the person convicted thereunder of the
sentence proncunced by the judge of the district court. He is
still a prisoner under the sentence of commitment, who, under
the authority of the law and the parvle granted by the governor,
1s permitted to go beyond the confines of the hospital to which
he has been committed.  All of the consequences of the judg-
ment and sentence imposed Ly the court are upon him, except
that he has leave of absence from such hospital, He is required
to report to the governor on the first day of every month during
the parole, which report must be inquired inta and approved as
correct by the clerk of the district court of the county where
he resides. He is required to furnish such clerk with satis-
factory evidence of his sobriety and good habits. If he fails
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in the performance of any of the conditions of the parole, he
may be summarily arrested by the sheriff of the county without
a warrant and returned to the hospital to which he was com-
mitted. He is in the full sense of the term a prisoner serving
his sentence, whao is, by reason of his good conduet, not kept in
clese confinement but permitted to  go beyond the walls or

grounds of the institution to which he is sentenced, The pur- |

pose of the parole is to benefit the patient and to aid his recovery
from the disease of which he is suffering. It is a method fixed
by the legislature for restoring the patient to health.

It was undoubtedly the intention of the legislature in enacting
the chapter referred to, to provide that the governor should
grant to such a patient the liberty of going away from the insti-
tution to which he was committed during the term of his sen-
tence, and to remain away from the same so long as he did not
violate the terms of his parole, and at the same time to be sub-
ject to the sentence imposed by the court,

The wisdom of this provision is obvious,

Under this construction of the statute and the rules of law
governing questions of this character, T am of the opinion that
where a patient, who has been committed under the provision
of chapter 93 of the acts of the T'wentv-ninth General Assembly,
is returned to the hospital for a violation of the conditions of
his- parole, he must be discharged at the end of the term fixed
by the criginal order of commitment, and that he can not be
detained in the hospital for a longer period including the time
of his parole than that for which he was committed by the judge
of the district court.

As supporting the view which T have taken of this question
1 call attention to Woeodward v. Murdock, 124 Ind., 439, and
Fudler v. State, 122 Ala., 32.

Respectfully submitted,
Cras. W. MuLLAN,
Attorney-General.
August 11, 1903.
To rae Hon. Joun CowNIE,
Chairman Board of Contrel of Staie Instifutions.
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Mixor —Pukric Orrice--A public elective office can only
be filled by a qualified elector, and a minor is not
eligible thereto.

Sir—Complying with your verbal request for an opinion as
to whether a minor is eligible to be elected to the office of county
superintendent, I submit the following :

Section 1 of article II. of the constitution of the state pro-
vides:

“Every male citizen of the United States of the age of
twenty-one years who shall have been a resident of this
state six months next preceding the election, and of the
county in which he claims his vote sixty days, shall be en-
titled to vote at all elections which are now or hereafter
may be authorized by law.”

In the case of the State v. Van Beek, 87 lowa, 569, the su-
preme court of this state, in passing upon the question of the

right of an alien to hold office under the constitutional pro-
vision, said :

“Our first inquiry is, whether an alien can hold the office
of sheriff under the laws of lowa. There is no provision
in our constitution or statute upon that subject, yet it is
certainly a fundamental principle of our government that
none but qualified electors can hold an elective office unless
otherwise specially provided. This precise question was
passed upon in State v. Smith, 14 Wis., 497. Smith, an
alien, who had been elected, was holding the office of sher-
iff without being naturalized. In speaking of our form
of government the court says: ‘As to all such govern-
ments it is an acknowledged principle which lies at the very
foundation, and the enforcement of which needs neither
aid of statutory nor constitutional enactments or restric-
tions, that the government is instituted by the citizens for
their liberty and protection, and that it is to be adminis-
tered, and its powers and functions exercised, only by them
and through their agents.” After reasoning with marked
ability upon the question the court said in conclusion: *We
entertain no doubt, upon the facts stated in the complaint,
that the defendant was ineligible.’ "
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Under the principles announced by the court, it is clear that
a minor is ineligible to the office of county superintendent. The
office is an elective one, and can only L+ filled by a qualified
elector, unless there is a statutory provision to the contrary.
There is no provision of our statute which permits an infant
to hold an elective office in this state. He is not a qualified
elector, and therefore clearly ineligible.

Respectfully submitted,
Cras. W. MuLnrax,
Attarney-General,
September 11, 1903.

To Hoxn. R. C. BARgETT,
Superintendent of Public Instruction.

Taxatmiox  Punric Hicrway—Bringe— ApproacH—A con-

tinuous embankment or trestle necessary for access to’

a bridge is a part of the bridge and should be assessed
by the assessor of the local taxing district in which it
is situated, and not by the execative council.

DeEAr Stk—Complying  with the request of the executive
couneil, as communicated by you, for an opinion as to whether
the easterly approach of the bridge across the Missour river at
Sicux City, lowa, should be assessed by the executive council
as a part of the railway which passes over the bridge, or be
assessed by the local authorities as a part of the bridge, I sub-
mit the following:

Since the reference of this matter to me about a year ago, evi-
dence as to the physical construction of the easterly approach ot
this bridge, and of its length and height, has been submitted to
me by the railway company. 1 find from such evidence that the
bridge across the Missouri river at the point named is sixty fest
ahove the ordinary water level, and that the approach by which
such bridge is reached is constructed of an embankment and
trestle work beginning at the center of Leach street in Sioux
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City, and extending to the main structure of the bridge. The
length of this approach is eighty-six one-hundredths (.86) of a
mile, and in that distance it rises from the level of the railway
track to a height of sixty feet, and is the approach by which the
main structure of the bridge across the river is reached from the
casterly side,

It is universally held by the courts of this country that a con-
tiguous embankment or trestle necessary to access to a bridge is
a part of the bridge, and this rule has been adopted by the courts
of this state. It is true that the question as to what constitutes
a bridge is one of fact rather than law ; but when the facts estab-
lish that an approach, constructed either of an earth embank-
ment or frame trestle work, is necessary to access to the hridge,
such approach has always been held a part of the bridge itself.

The evidence in this matter clearly establishes that the em-
bankment which begins at the center of Leach street in the city
of Sioux City, and extends from that point to the main structure
of the bridge (a distance of 86 of a mile, and which within
that distance mises to a height of sixty feet), is an approach
necessary to access to the bridge; and being an approach of that
character, it must be held to be a part of the bridge and not a
part of the railway.

This approach being a part of the bridge and not a part of the
railway. should, in iny opinion, be assessed by the local assessor
of the district in which it is situated, and not by the executive
council. Respectfully submitted,

Cuas. W, MULLAN,
. Attorney-General.

Des Moines, Towa, October 22, 1903.

To Mi. A. H. Davisox,
Secrctary Executive Council.
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ExtrADITION —FUGITIVE ¥ROM JusticE—Where a person
leaves a state in the ordinary course of his affairs, with-
out any knowledge that he hae committed a crime
against its laws, and lives fora long number of years
in other states of the Union without any attempt of
concealment, he ceases to bea fugitive from justice,
although such a status may have attached to him when
he left the state whose laws are claimed to have

been violated.

Str—I beg to acknowledge the receipt of your communica-
tion of the 12th inst., containing a request that 1 examine the
yequisition made by the governor of Kentucky for the extradi-
tion of J. D. Wurtsbaugh, together with the evidence attached
to the requisition, and advise you as govemor of the state
whether in my opinion such requisition should be honored and
Waurtsbaugh returned to the state of Kentucky for trial for the
offense claimed to have been committed in that state. In re-
sponse to such request 1 beg to submit the following opinion :

The facts in the case, as disclosed by the undisputed evidence,
are these:

On the 27th day of February. 1884, Wurtsbaugh was mar-
ried to one Stella A. Rowland in the state of Oregon, where he
then resided. It appears that Wurtsbaugh and his wife lived
together but a short time after this marriage. Soon after their
separation his wife began an action for a divorce in the eircuit
court of Oregon and a decree was entered in the case on the 22d
day of April, 1885. Adfter the separation of Wurtsbaugh from
his wife he left the state of Oregon and went to the town of
Columbia City in Indiana, where he engaged in the practice of
law. While there he was informed by a letter written to him
by a friend who resided in Lane county, Oregon, that his wife
had obtained a divorce from him.

I think the evidence fairly shows that he believed this infor-
mation to be true, as he knew the action was pending against
him, and, as he made no defense, had reason to believe that the
court would render a decree of divorce in favor of his wife when
ihe canse was heard.
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After receiving this information and on the 1st dav of April,
1885, and twenty-one days before the decree of d;mrce was
rendered in the case brought by his wife in the Oregon court,
he went to the city of Owensboro, Ky., for the purpose of
marrying one Terressa E. Jones. He and Terressa E. Jones were
marned on the evening of the 1st day of Apr:l, 1885, and the next
morning they left the state of Kentucky together as husband
and wife and went to the town of Columbia City, Ind., where
they lived together for several years. They then Ecparatcd and
Waurtsbaugh began an action for a divorce, his wife filed a cross
petition in the same action upon which a divorce was granted
to her by the court. After this divorce was granted, Wurts-
baugh continued to live in Columbia City, Ind., until August,
1893, when he left Indiana, went to the state of Nebraska, and
came from Nebraska to Iowa in 1897, where he has since
resided.

Under these facts two questions arise, both of which must
be determined in the affirmative before a requisition for a return
of Wurtsbaugh to Kentucky should be honored.

First—Did Wurtsbaugh in mrarying the prosecutrix Ter-
ressa E. Jones commit a crime against the laws of the state of
Kentucky ?

Second—If he did commit a crime against the laws of the
state of Kentucky by such marriage, is he now a fugitive from
Jjustice within the meaning of the federal constitution?

I think it may be fairly said that at the time Wurtsbaugh
nfarricd Terressa E. Jones of Owensboro, Ky., be Lelieved that
his Oregon wife had obtained a divorce from him and that he
was free to marry, and that he did not knowingly or intention-
ally commit the offense of bigamy. While it has been held in
some ,“f the states that if a man or woman marries, honestly
believing that a former wife or husband had bLeen legally di-
vorced, and that.no impediment existed to a second man:iagc.
tl?e person so marrying can not be convicted of the crime of
bigamy, for the reason that the intent to commit such crime is
wholly lacking. This, however, is not the law of the state of
Kmhxck;:r. as it has been held by the supreme court of that state
that the intent is not necessary to the commission of the offense;
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and under the decisions of that state Wurtshaugh was guilty of

the crime of bigamy when he married Terressa Jones, as he then

had another wife living from whom he had not keen divorced.
Is Wurtsbaugh now a fugitive from justice?

The federal constitution provides :
“ ® ® & 3 person, charged in any state with
treason, felony or other crime, Iw{:o slmll.! ]ﬁ:ledfn;r::h :t::;:;c

e f in another state, shall, on demand o -
ﬁ:‘i(\l'c'-;:t'l,::::'(ill\‘-nuf the state from which he ﬂ‘crl: h(: delivered
up to be removed to the state having jurisdiction of the
cnme

Whether a person charged with a crime who is found in an-
other state than that in which the charge isymade is a fugitive
from justice, is a question of fact rather than a question of law.
The undisputed evidence submitied in this case shows that
Wartshaugh believed he had the legal right to marry Terressa
Jones, and did not know that he was committing any offense
under the Jaws of Kentucky at the time of such marriage. That
immediately after the marriage he returned with the woman
whom he married to the state of Indiana under the belief that
she was his legal and lawial wife, and continued to live with
her under such belief for a number of vears. His departure
from the state of Kentucky was strictly in accord with the ordi-
nary course of his affairs, and the fact that he had violated the
laws of that state in marrying the prosecutrix had nothing to
do with his leaving the state, as he then had no knowledge that
he had committed an offense against its laws.

Eighteen years have elapsed since the time of that marriage
and his departure from the state of Kentucky. During all or
nearly all of that time the prosecutrix has known hi‘s where-
abouts, and it is only after he has failed to pay a judgment
which she obtained against him in the courts of this state that
she now asks to have him delivered up to the authorities of
Kentucky 1o he tried for the offense of bigamy.

In Roberts v, Reilly, 116 U. S, 97, it is said by Justice
Matthews:

“To be a fugitive from justice in the sense of the act of
cOngress mg?!ﬂing the subject under consideration, it is

r

REPORT OF THE ATTORNEY-GENERAL. 220

not necessary that the party charged should have left the
state in which the crime is alleged to have been committed,
after an indictment found, or for the purpase of avoiding
a prosecution anticipated or begun, but simply that having
within a state committed that which by its laws constitutes
a crime, when he is sought to be subjected to its criminal
process to answer for his offense, he has left its jurisdic-
tion and is found within the territory of another.”

When this statement of the law is applied to the facts in the
case in which the statement occurs, it will be found that it was
announced by Mr. Justice Matthews where the person sought
to be extradited had knowingly committed a crime in the state
of New York and was afterward found in the state of Georgia.
The question of the knowledge of the commission of an offense,
or the intention to commit an offense by the person sought to
be extradited did not arise in the case, and what is said by the
learned judge can only be held as applicable to a case resting upon
facts similar to those in Roberts v. Reilly. This doctrine has
not been applied to cases where a person, without intent to do
50, commits a crime against the laws of a state while tempararily
sojourning therein, and then, without knowing that he has com-
mitted a crime, departs from such state for his ordinary and
permanent residence.

In a case which came before Governor Fairchild of Maine
he said ;

“Where a person who committed a crime in a state where
he was temporarily sojourning departed from it for his
ordinary and permanent residence in Pennsylvaria, the
attorney-general of the latter state advised the governor
thereof that the person could not be considered a fugitive
frunjmticeunde:themstimﬁonmdmo{m"

And in the same case it is further said by that governor:

“Now what will constitute a fleein ing within the meaning
of the constitution? Making the charge in one state and
finding the accused in another will not. [ am clearly of the
opinion that where one is conscious of having committed
mfdmy?lr‘o;l;ermmmomm::h] leaves that
state knowing that by remaining he is subject to prosecu-
Masﬂ&mmmhvhgdlm-oro&udm
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stances oecurred to remove all reasonable apprehension of
a prosecution, he may fairly be regarded as a fugitive from
justice within the meaning of the fourth article of the con-
stitution.”

In the Matter of Adams, the superior court of New York
City said:

“If a man within a state secretly commits a crime and
suddenly departs, the crime not being discovered till months
after his departure, though he may have leit for purposes
other than fleeing from the justice of the state against
which he offended; vet he surely might be treated and pro-
ceeded against as a fugitive from justice. The conscious-
ness of his having committed the crime, of his being amen-
able to the laws of the state against which he offended,
might and would probably be regarded as the motive for
going out of its limits, and form a legitimate basis for an
executive requisition and surrender.”

All of the adjudicated cases apparently take into considera-
tion the fact that the person sought to be extradited has know-
ingly committed a crime against the laws of the state to which
he is sought to be returned, as one of the elements inducing such
persan to depart from the state where the offense is claimed to
have been committed and to find an asylum in another. The
knowledge of the person charged with the erime that he has
actually committed an offense against the laws of the state seek-
ing his return, is an element which must be considered by the
courts in determining whether he left the state, whose laws have
been violated, for the purpose of escaping punishment for the
offense which he had knowingly committed.

It is difficult to conceive how a person who is temporarily
sojourning within a sister state, and who ignorantly and unin-
tentionally violates a law of that state and then, without know-
ing that he has committed any offense against its laws and in
the ordinary course of the affairs of his life, departs to his home
in another state, can hecome a fugitive from justice.

But without basing the conclusion which I have reached
wholly upon this proposition, there is another fact involved
which to my mind is conclusive, and that is the length of time
which has elapsed since the offense was committed.
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It may be possible, if an application had been made within
a reasonable time after Wurtsbaugh left the state of Kentucky
to have him returned there to be tried for the crime of bigamy,
that such request, if made upon the executive of the state where
he then was, should have been honored, and that he should have
been delivered to an agent of that state for return and trial;
but it is now more than eighteen years since the alleged offense
was committed. During all of that time, as has been suggested,
his whereabouts was known to the prosecutrix and no attempt
was made to have him returned to the state of Kentucky.
Where a man leaves a state in the ordinary course of his
affairs, without any knowledge that he has committed a crime
against its laws, and lives for a third of a lifetime in other states
of the Union without any attempt of concealment, there cer-
tainly must come a time when he ceases to be a fugitive from
justice, although such a status may have attached to him when
he left the state whose laws are claimed to have been violated.
In a case of this character which came hefore Governor Cul-
lom of Illinois in 1878, certain persons were sought to be
returned to the state of Pennsylvania for the commission of an
offense against the laws of that state. The evidence submitted
showed that such persons were residents of the state of Penn-
sylvania at the time of the alleged offense, and that soon there-
after, and without any attempt to conceal their destination, they
came to Illinois and took up their residence at Springfield in
that state, where they lived for a period of twelve years. That
during this period of time there was intercourse by correspond-
ence and otherwise between the persons charged with the com-
mission of the crime and their families and other persons resid-
ing at the place where the crime was charged to have been com-
mitted. There was no attempt on the part of the persons sought
to e returned to the state of Pennsylvania to conceal their place
of residence, and no attempt was made to have them arrested or
returned to the state of Pennsylvania for trial until they had
lived in the state of Illincis for twelve years.
Under these facts it was held by Governor Cullom that,
although the persons for whom the extradition was asked were
fugitives from justice at the time they left the state of Penn-
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sylvania, the fact that no attempt was made by the authorities
of that state to have them arrested and returned there for trial
for a period of vwelve years, during which time they had been
citizens of the state of Ilinois, must be held as conclusive that
the status of fugitives from justice which attached to them when
they left the state of Pennsylvania, had ceased to exist, and that
they could not be so considered under the provisions of the con-
stitution.

This decision of Governor Cullom certainly recommends
itself to the common sense of everyone who has given cases of
this character any thought,

It is unreasonable that the status of a fugitive from justice
when once attached to a person for an offense less than murde:
should continne during his natural life, and particularly so
where the person charged did not know that he was guilty of
the commission of a crime. If he lives the life of an upright
and honest citizen in the state to which he goes, there certainly
will come a time when he must be treated as such by the author-
ities of the state of which he is a resident. “Governor Cullom
has said that twelve years is sufficient to remove the status of
a fugitive from justice in Illinois, and it certainly seems to me
that eighteen years is sufficient to remove such status within
the state of Iowa .

It is repugnant to every sense of justice to say that where a
parson leaves a state in the ordinary course of his affairs with-
out any attempt of concealment, and for eighteen years lives an
upright life, he may then be arrested and returned to the state
where the crime is claimed to have been committed eighteen
vears before, to be put on trial for that offense, unless he is
charged with murder or treason,

This view, as it appears to me, is based upon the soundest
principles of public policy; that is, if the authorities of a sister
state desire the arrest and return of a fugitive from justice, the
application therefor must be made within a reasonable time
under all of the circumstances of the case after the commission
of the offense. The request now made by the governor of Ken-
tucky for the arrest and return of J. ). Wurtsbaugh for an
offense charged to have been committed more than eighteen
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vears ago in that state, does not fall within this rule. If tha
authorities of Kentucky desired to try Mr, Wurtsbaugh for the
offense of bigamy, an application for his return to that state
should have been made with reasonable promptness after the
offense was committed,

Under all of the circumstances of this case I am of the opin-
1on that Wurtsbaugh can not now be held to be a fugitive from
justice under the provisions of the federal constitution. If that
status ever attached to him for a violation of the laws of the
state of Kentucky, it has now ceased to exist because of the
length of time which has elapsed since the commission of the
offense charged.

The request of the governor of Kentucky should not, there-
fore, in my opinion, be complied with, and Wurtsbaugh should
not be arrested and returned to that state to answer the charge
preferred against him. Respectfully: submitted,

Cras. W. MuLLAN,
Attorney-General.
October 26, 1903. :

To T Honorasre A, B, CumMins,
Gavernor of Towa.

[8surANCE—Forelcy Lire Insurance Companies—Ricur
70 TraNsacT Business ¥ THE State—Any foreign
insurance company or other foreign corporation may
legally invest its money in Iowa securities and par-
chase, hold and deal in the same, although it has not
filed a certified copy of its articles of incorporation
with the secretary of state, nor paid the incorporation
fee required by statute, nor received a permit to tran-
sact business within the state.

Sir—Sometime ago the question as to whether foreign life
insurance companies desiring to transact business within the
state of Towa were compelled under the statute to file certified
copies of their articles of incorporation with the secretary of
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state and obtain a permit from him before transacting any busi-
ness within the state, came to me in an informal way and with-
out a written request from any department of the state for an
opinion thereon. Since that time circumstances have arisen
which make it desirable that the guestion should be determined
so far at least as the right of such foreign corporations to pur-
chase notes, bonds, morigages and other securities within the
state is concerned,

I have recently received from the Honorable Secretary of the
Treasury of the United States a letter asking that | determine
the question so that foreign life insurance companies desiring
to invest their funds in Towa securities may know whether they
can blegu!]y do so or not. | therefore submit the following
opinion ;

Section 1637 of the code provides:

“Any corporation for pecuniary profit other than for
carrying on mercantile or manufacturing business, organ-
1zed 1E|1flcr the laws of another state or of any territory of
the United States, or of any foreign country, which has
transacted business in the state of lowa since the first dav
of Sq-ptem'ber. 1886, or desires hereafter to transact busi-
ness in this state, and which has not a permit to do such
Imsmess,'shall file with the secretary of state a certified
copy of its articles of incorporation duly attested, accom-
panied by a resolution of its board of directors or stock-
holders authorizing the filing thereof, and also authorizing
service of process to be made upon any of its officers or
agents in this state engaged in transacting its business, and

» requesting: the issuance to such corporation of a permit to
transact I?usiness in this state; said application to contain
a stipulation that such permit shall be subject to the pro-
visions of this chapter.”

The section also provides that before such permit is issued,
the corporation shall pay to the secretary of state the same fee
required for the organization of corporations in this state, and
upon the filing of such application and the payment of the fee
fixed by law. the secretary of state shall issue a permit to the
corporation authorizing it to conduct and carry on its business

within this state. The closing provision of this section is as
follows:
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“Nothing in this section shall be construed to prevent
any foreign corporation from buying, selling and other-
wise dealing in notes, bonds, mortgages and other securi-
ties,”

Two questions arise under this section of the statute—

(1) Do the provisions of the section requiring all foreign
corporations, other than those organized for the purpose of
carrying on mercantile and manufacturing business, to file cer-
tified copies of their articles of incorporation with the secretary
of state, and to pay the incorporation fee fixed by statute before
they are permitted to transact business within the state of [owa,
apply to foreign life insurance companies?

(2) Does the provision of the section above quoted, which
permits foreign corporations to buy, sell and otherwise deal in
notes, bonds, mortgages and other securities, permit foreign
life insurance companies which have not filed certified copies of
their articles of incorporation with the secretary of state, or
paid the incorporation fee fixed by statute, to buy, sell and deal
in the class of securities named within the state of Iowa?

[t is unnecessary at this time to determine the first question
which arises under this statute, and, for reasons which appear
to me sufficient, I shall for the present refrain from expressing
any opinion in relation thereto.

The second question must be determined by the construction
given the last clause of the section of the statute referred to.
This provision of the statute is as broad as language can make
it. It provides that nothing in the section referred to shall be
construed to prevent any foreign corporation from buying, sell-
ing and otherwise dealing in the class of securities named. The
purpose of this provision was to permit any foreign corporation
to legally invest its money in lowa securities, and to purchase,
hold and deal in such securities although it had not filed a certi-
fied copy of its articles of incorporation with the secretary of
state, nor paid the incorporation fee required by statute, nor

received a permit to transact business within the state.

Foreign life insurance companies are corporations which
clearly fall within the class named in this provision of the stat-
ute, and under such provision it is not necessary that they should
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file certified copies of their articles of incorporation in the office

of the secretary of state, or pay the incorporation fee fixed by

statute, before they are permitted to invest their money in the
class of securities referred to, and to buy, sell and deal in the
same as they may see fit. The right to do so is clearly given
them by statute, and does not depend upon a permit issued by
the secretary of state authorizing them 1o transact business
therein.

.'I‘l?e right to buy, sell and deal in the class of securities named
within the state of Jowa carries with it the absolute right to
enffntce payment of any notes, bonds, mortgages or other se-
curities owned and held by foreign life insurance companies
and to purchase, and hold under foreclosure or judgment salt;
any property, real or personal, upon which such notes, bonds
mortgages and other securities are, or may become, a lien. .

As to the power to enforce payment of such securities, and
to |m1jchase and hold any property upon which the same may
be a lien, a foreign corporation has, under the statute referred
to, the same right as a citizen of this state, No other construe:
tion can be placed upon the provisions of the statute qﬁoted
and und.er those provisions it is clear that foreign life insurance‘
companies have the right to buy, sell and otherwise deal in
notes, bonds, mortgages and other securities of like character
within the state of Iowa, and to enforce payment thereof, with-
out filing certified copies of their articles of inmrporatio; with
the secretary of state, or paying 1o him the incorporation fee
fixed by law. Respectfully submitted,

Cuas. W. Murrax,

; ttorney-General,
Des Moines, November 20, 1g03. e

To Hon. B. F, Carrotr,
Auditor of State.
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Crrrgs axp Towss— The city council of a city of the second
class has no power to confer upon an individual the
powers which are ordinarily exercised by the board of
public works in a eity of the first ¢lass, and an ordi-
nance by which such powers are attempted to be con-
ferred is invalid.

Dear Sik—I beg to acknowledge the receipt of your
esteemed favor of the 5th inst, in which you again request
my opinion as to the validity of the resolution adopted by the
city council of Webster City authorizing the appointment of
a general superintendent who shall have the supervision of
all public works within and for the city, including electric
light plant, waterworks, steam heating, streets and alleys
and all public improvements operated and owned by the city,
with the power to purchase all supplies under the supervision
of the purchasing committee, and providing that all employes
of the city, except the police force, shall be under the orders
and subordinate to such general superintendent.

Omn the 8th of October | wrote a letter to the mayor of Web-
ster City in which 1 stated that 1 could see no reason why the
city council should not delegate administrative powers to a
superintendent of the electric light plant, waterworks and
other properties of that character. At that time I did not
understand that my opinion as to the validity of the resolution
was desired upon the other questions which arise under its
provisions. Complying with your request, 1 now submit an
opinion as to the validity of the various provisions contained
in the resolution.

First—There can be no objection to the city council appoint-
ing a general superintendent of electric light plant, water-
works and steam heating plant, who shall have charge of the
operation of the same. Such an act by the city council is emi-
nently proper and within the power of that body, The pro-
visions of the resolution which give to such a superintendent
the entire charge of the streets, alleys and public improvements
of the city, and the power to purchase all supplies, and make
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all employes of the city, except the police force, subject to his
orders and subordinate to him, are clearly in excess of the
powers which may be delegated to an individual by the city
council of a city of the second class. Section 651 p;'O\'ideS:

. "In cities of the first class the council at the first meet-
ing after the biennial election shall appoint a clerk, a phy-
siclan, a street commissioner, and when deemed necessary
a wharf master, 1{ there is a board of public works such
board shall appoint the street commissioner. In cities of
the second class the council shall appoint a clerk and such
other of the above named officers as are necessary, * * * *

No authority is given by this section to appoint a superin-
tendent of streets, alleys, public works and public improve-
ments by the city council, and unless a street commissioner is
appointed under the provisions of the section referred to, the
supervision of the streets, alleys and public grounds of the city
must h'e performed by the city council itself, through its
appropriate committee,

It is said by Mr. Dillon in his work u Munici
Pl ity pon Municipal Cor-

“The principle is a plain one, I i
s . that the public powers or
trusts devolved by law or charter upon the eounc?loor gov-
erning body, to be exercised by it when and in such man-
ner as it shall judge best, can not be delegated to others.”

This Statement of the law by Mr. Dillon is in harmony with
the provisions of section 668 of the code, which prcwid'cs-
“All legislative and other powers iti
! granted to cities and
}owus shall be exercised by the councils, except those con-
erred upon some officer by law or ordinance.”
. The law makes no provision for the appointment of a super-
m!ende-nt of' streets, alleys, public works and public improve-
ments in a city ml‘ the second elass, and it is beyond the power
of t}l;:n city hcmmc:l to create such an office, to appoint an in-
cumbent thereof, or to define the i
Ty duties of a person so
.S‘m{»d—-[t is equally beyond the power of the city council.
of a city of the second class to elect or appoint any officer
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whose office is not created by statute, to whom all of the
employes of the city, except the police force, are made subor-
dinate.

Section 651 of the code provides for the appointment of a
city clerk and a physician and street commissioner when deemed
necessary. Such officers, when appointed by the city council,
have independent duties to perform, as fixed by the statute and
Ly the ordinances of the city, and can not be made subordinate
to a superintendent of public works appointed without author-
ity of statute and under a resolution of the city council.

It may also be suggested that the powers attempted to be
given to the general superintendent by the resolution, ap-
proach very nearly to those conferred upon a board of public
works in a city of the first class; and that the powers which
may be conferred upon a board of public works in a city of
the first class are distinctly withheld by statute from a city
of the second class.

It necessarily follows that any act or resolution of a city
council of a city of the second class, by which the powers exer-
cised by a board of public works in a city of the first class are
sought to be conferred upon an individual, is inoperative and
invalid,

Under these principles of law I think it must be held that
the provisions of the resolution, so far as they attempt to give
to such general superintendent the supervision of all public
works, public improvements, streets and alleys within the city,
and to make all of the employes of the city, except the police
force, subordinate to him, are invalid.

In so holding I do not mean to be understood that the city
council has not the power to employ a superintendent of
an electric light plant, waterworks or steam heating
plant, and to make all of the employes in such plants subject
to the direction and control of such supsrintendent; nor do 1
mean to be understood as saying that it is not within the
power of the city council to employ 2 general superintendent
uf any public improvement, which has been determined upon
Ly the council, and to give to such superintendent the general
supervision of the completion of such public work. The dis-
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tinction is that in the one case there is an attempt upon the
part of the city council to delegate its discretionary power to
an individual who is designated as a general snp;'rimendem.
and in the other a general superintendent is emploved simply to
perfmtm the ministerial duties which devolve npon the city
council. Respectfully submitted, ;
Cras. W, Mureax,
O Mhokotn N e s Altorney-General.

To Hox. Grorce F. Tuckex, Webster City, lowa.

INsuRANOE—An association organized for benevolent pur-
poses and composed wholly of members of one oceu-
pation may, by complying with the provisions of
chapter 7 of title IX of the code, place itself under the
supervision of the insurance department of the state,
“f’d when it does so must comply with all the provi-
sions of such department.,

Sik—Complying with your request of September 1oth for
an opinion—
First—Whether the lowa State Traveling Men'
 Firat- a 8 en's Asso-
ciation is such an association as, under the pr:'fwisiun:of SOC-
tion 1798 of the code, is not amenable to the provisions and
requirements of chapter 7 of title IX of the code,

_ Second—Should such association be desirous of placi
itself under the supervision of the insurance dqnm
of the state and making annual reports thereto, is there
any legal objection to its doing so?

Third—1s its organization such that i
; it may rl
be classified as an assessment accident assodat%mmwgtehﬁ’:

;I;;e Tmnng and definition of chapter 7 of fitle IX of the

Fourth—If so, are its articles of incorporati
laws and certificate of membership i l‘nﬁﬂn gith the
provisions of said chapter? s i

T"
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I beg to submit the following:

First—The association referred to falls within the provis-
ions of section 1708 of the code, as it is an association organ-
ized solely for benevolent purposes and composed wholly of
members of one occupation. :

Second —Section 1798 provides:

“But any such society may, by complying with the pro-
visions hereof (chapter 7. title IX), become entitied to
all the privileges thereof, in which event it may be amed-
able to the provisions of this chapter so far as they are
applicable.”

This provision of the statute undoubtedly gives the lowa
State Traveling Men's Association the right, by complying
with the provisions of chapter 7 of title IX of the code, t0
place itself under the supervision of the insurance department
of the office of the auditor of state and make annual reports
thereto: but it must comply with the provisions of such chap-
ter before the insurance department of the office of the auditor
of state can exercise supervision over it or receive its annual re-
ports under the provisions of that ckapter. If it desires to avail it-
self of the privileges given by chapter 7 of title IX, it must com-
ply with the conditions and provisions of section 1787 thereof,
When it does so, it then becomes an assessment insurance asso-
ciation, as defined by section 1784, as amended by the acts of
the Twenty-eighth General Assembly. Tf it desires to do this,
article 2 of its articles of incorporation should be amended by
adding a clause thereto setting forth that it is organized for
the purpose of conducting an insurance business under the pro-
visions of chapter 7 of title IX of the code, as amended by the
acts of the Twenty-eighth General Assembly.

Third—1 think in its present form of organization it can
mm&mﬁumnmmtmum
within the meaning of the provisions of chapter 7 of title IX,
and that its articles of incorporation should be amended as sug-
gested and that its certificate of membership should be made
1o comply with the requirements of the- insurance department

i U8
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of the auditcr's office in relation to assessment accident insur-
ance associations. Respectfully submitted,
Cuas, W, MuLLas,
Attornev-General,
Degcember 2, 1903, .
To Hox, B. F, €CarrorL,
Auditor of Stafe.

Baxks—Ixvestarst or Fusps—Savings banks, organized
under the statutes of this state, are prohibited from
investing their funds in the shares of stock of other
banks or loan and trust companies.

Sie—Complying with your request for an opinion as to the
right of a savings bank organized under the statutes of this
state to invest its funds in the capital stock of another bank or
trust company and carry such stock among its assets in an
amount not exceeding ten per cent of its capital, I submit the
following :

Sa:;t‘ion 18350 of the code specifies the kind and character of
securities in which the funds and capital of savings banks in

lhi_s state may be invested, the first provision of that section
being as follows:

""Each sav:;ngs bae:;k shall invest its funds or capital and
all moneys deposited therein and all its gai profits
only as follows:"” ik e
Subdivision 5 of the section provides:

“It may discount, purchase, sell and i
commercial paper, notes, bills of excha.n::k t;ralmrum
other personal or public security, but shall not purchase,
hold or make loans upon the shares of its capitul stock.”

The question whether this provision permits savings banks
to invest in the stock of other banks arose in the office of the audi-
tor of state in September. 1899, and an opinion was then re-
quested of the attorney-general upon the question.

Mr. Milton Remley, then attorney-general of the state, was
of the opinion that the provision of the statute quoted did not

T
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authorize savings banks to purchase or invest their funds in the
stock of another bank, and in his opinion upon the guestion it
1z said :

“You will notice that the purchase of stock by a sav-
ings bank, either of another bank or another corporation,
is not one of the investments which the statute author-
izes; hence such investments are prohibited by law. The
prohibition is a wise one. A savings bank by investing its
funds in the stock of a national bank or other bank in case
of the insolvency of such bank may be made liable on the
stock owned by the savings bank, and in case of the fail-
ure of such national bank or other corporation the savings
bank might be carried down with it. 1 do not think there is
any question in regard to savings banks being prohibited
from thus investing their funds, nor can there be any reason-
able doubt as to the wisdom of the law."

It may be urged with some force that the phrase, “other per-
sonal or public security,” in a broad sense includes the stock of
other banks, as such stock is a security of a personal character as
distinguished from real property; but I am clearly of the opinion
that the phrase was not used by the legislature in the sense
which includes all securities which are of a personal mature.
The sense in which the word “personal” is used in the statute
referred to, was intended to describe securities containing
a personal obligation, and as to which a personal liability exists.
Shares of bank or other corporate stock do not come within
this interpretation of the provision of the statute, and in my
opinion it was not the intention of the legislature to permit the
funds of savings banks to be invested in that class of securities.

An investigation of the question leads me to the same con-
clusion reached by Mr. Remley, and I concur in his opinion in
holding that savings banks organized under the statutes of this
state are prohibited from investing their funds in the shares of
stock of other banks or Joan and trust companies.

Respectfully submitted,
Cras. W. MuLLAN,
X Attorney-General.

December 3, 1903.

To Hox. B. F. CarroLL,
Auditor of State,



244 REPORT OF THE ATTORNEY-GENERAL.

Hwsroricar. DeparTMENT— SUPPLIES- -The historieal de-
partment is entitled to draw from the executive coun-
cil postage, stationery and other supplies required” for
the transaction of the business of the department,
when anthorized by the board of trustees of the state
library and historical department.

Strs— Complying with your request communicated to me by
your secretary, Mr. A. H. Davison, for an opinion whether
til_e Historical Department since its consolidation with the State
Library is entitled to draw supplies from the executive council,
or whether the same should be furnished by the library, or being
a part of the library the library only is entitled to draw supplies,
I submit the following:

Section 2880 of the code provides:
“The curator (of the Historical Department) shall be

paid an annual salary of twelve hundred dollars and allowed
such assistants, postage, stationery and incidental expenses
as the trustees may authorize.”

Under this provision of the statute, and prior to the passage
of chapter 144 of the acts of the Twenty-eighth General Assem-
bly, the Historical Department was entitled to draw supplies
from the executive conncil under authority given by the trustees
and such right now exists, unless it is taken away-from the de-
partment by a subsequent act of the legislature.

On the first day of January, 1901, the board of trustees of
Ehe Towa State Library and the board of trustees of the Histor-
ical Department were, by an act of the Twenty-eighth General
Assembly; which became a law on the 13th (Iay'of March, 1900,
consolidated and ceased to exist as indepnedent boards.' Th;
same act provides for the consolidation of the miscellaneous
portions of the Jowa State Library, or so much thereof as may
be regarded by the board as advisable, with the Historical De-
partment, and vests the control and management of the business
and affairs of that department in the consolidated hoard.

The annual appropriation for the support of the Historical
Department, provided for by section 2879 of the code, is re-

| il
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pealed, and the annual salary of the curator is increased from
twelve hundred to sixteen hundred dollars.  In lien of the ap-
propriation made to the Historical Department by section 2879
of the code, an annual appropriation of ten thousand dollars 1s
made by the act of the Twenty-eighth General Assembly for the
use of the State Library and Historical Department to be ex-
pended under the direction of the consolidated board of trustees.
The act does not, however, abridge the powers of the Historical
Department, and the duties, responsibilities and powers of its
boiard of trustees as the same existed prior to the consolidation
are expressly imposed and conferred upon the consolidated
board.

The provisions of section 2880 of the code are not repealed
or amended, except to increase the annual salary of the curator.
The other provisions of that section, giving the Historical De-
partment the right when authorized by the trustees to draw
postage, stationery and other supplies from the executive coun-
cil, remain in force. The power to authorize the Historical
Department to draw supplies from the executive council under
the provisions of the section quoted, is expressly conferred upon
the consolidated board by the act of the T'wenty-eighth General
Alssembily.

Under these provisions of the statute, [ am of the opinion that
the Historical Department is entitled to draw from the execu-
tive council the postage, stationery and other supplies required
for the transaction of the business of that department, when so
authorized by the board of trustees of the State Library and
Historical Department of Iowa.

Respectfully submitted,
Cuas. W. MuLLax,
Attorney-General.

December 4, 1903,

To ray HonorasLe Exkcurive CouNci oF THE STATE of

Towa.
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Cl'ﬂli.i AND Towwss —Corrorate Frascmise—A city or-
d!lilal‘l(‘.'l‘! which attempts to confer a cor{mmtu‘fmu-
chise upon individuals, a part of whom are officers or
councilmen of the city, is void as against publie poliey,

Dear %‘dt«s-—('ump[ying with your request for an opinion as
I-: the v:;ln‘llt_v of the proposed ardinance of the city of \\'e-l)-at;-r
.L:‘t_\' granting (o Mr. J. M. Funk and others a fran'chiw :mll;mu
tzmgr‘ the erection, maintenance and operation of a ga'a lant in
the city of Webster City, T submit the following : g
i T.he :'acls as presented to me are there: That on the 3d day of
SNovember, 1903, the question of granting a franchise authoriz-
ing J. ML Funk, C. W. Burleson, . W. Young. F. A. Edwards
W E Hunter, R. G. Clark, J. M. Richard<on, R. E. Jones \\:'.
j Zmr:rell and George W, Teed. their associates succcsx;r.s 01:
ASSIgNS. to construct, maintain, own and operate \\.'m'ks for man-
::'nﬂltlnng, supp!yi'ng- and transmitting gas, and to manufacture,
;; n;:: 3:‘ mjd transmit gas 1o public or private buildings, persons,
. 5 Or corporations in the city of Webster City, Iowa and ad:
Jacent theretn, for illuminating, fuel, heating-and m‘hcr
poses, was submitted to the electors of \Webster City, and l:;:.f't‘
4 majority of votes cast at such election were in fl;\:or v
granting of such franchise. "
'l"hat Mr. F. A. Edwards, one of the persons named in the
pl‘f;\pml!mn suhmittetl_. is the mayor of the city of Webster City
e fcnpy ‘uf the ordinance by which it was proposed to graﬁt'
ranchise to the persons named was attached to the ball
cast by the electors in voting upon the proposition =
Stt!):%tf]l!_ﬂ'll‘ll\f to such clection the same ordinance ;vas presented
to the city council for passage under which the franchise |
sought to ke obtained by the persons named, =04
5 i':':;:]h‘;m'}?“ which arises under this state of facts is whether
i 0 the power of .the city council of the city of Webster
ity to adopt a valid ordinance granting such a franchise to thi
persons named, .when one of the grantees is the ma o(f) the
city. '!'hc question is one not without difficulty andjg::rth <
amination of the authorities T have been unable to find amy c...
directly in point. I have, however, reached a musixynx
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the general principles of law involved, and will state that con-
clusion as briefly as possible.

Section 720 of the ccde, as amended by the acts of the
Twentyv-ninth General Assembly, provides:

“They (the city council) shall have power to purchase,
erect and maintain and operate within or without the cor-
porate limits of any city or town, heating plants, water-
works, gas works or electric light or electric power plants,
with all the necessary reservoirs, mains, filters, streams,
trenches, pipes, drains, holes, wires, burners, machinery,
apparatus and other requisites of said works or plants, and
lease or sell the same. They may also grant to mdividuals
or private corporations the authority to erect and main-
tain such works or plants for a term of not more than
twenty-five years, and may renew or extend the term of
such grant; but no exclusive franchise shall be thus granted,
extended or renewed. No such works or plants shall be
authorized, established, erected, purchased, leased or sold, or
franchise extended or renewed, unless a majority of the
legal electors vote thereon in favor of the same at a gen-
eral or special election.”

Section 721 of the code provides the manner in which the
question shall be submitted to the electors.

The electors of a city have no power under these sections of
the statute to grant any franchise or privilege to any individual
ar corporation, They can only authorize the power, which is
lodged by statute in the city council, to be exercised by that
bady. The power to grant a franchise of the character of that
under consideration is conferred upon the city council, but can
only be exercised with the consent of the electors of the eity.

1t follows, therefore, that the attaching of a copy of the pro-
posed ordinance to the ballot gives no power to the city council
to grant the franchise which would not have been given had the
proposition carried by a vote of the electars without the ordi-
nance being attached to the ballot. The affirmative vote upon
the proposition is simply the consent of the electors of the city
that the city council may grant a franchise to erect, maintain
and operate a gas plant in the city of Webster City, in which
the rights of the public are properly guarded. The duty of
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guarding the rights of the public by incorporating in such fran-
chise proper conditions and restrictions, is imposed upon the city
council and must be performed by that Lody in the exercise of
its judgment and discretion,

The vital question is therefore presented: Is an ordinance
adopted by a city council, whereby a valuable franchise is
sought to be granted by the city to several persons, valid, when
one of the grantees is the mayor of the city granting the fran-
chise?

In Tiedeman on Municipal Corporations, section 166, it is
said :

"It is a well founded principle of law and of equity, the
justice and fairness of which is evident, that he who acts
as agent or trustee can not be allowed to make profit out of
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to so manage its affairs as would most conduce to the cor-
porate interest, and that he could not perform that duty
while contracting with it in his own behalf, or if by possi-
bility his own interest was consistent with the best interest
of the company in so contracting, yet, SO insihous are the
promptings of selfishness and so great is the danger, that
it will over-ride duty when brought into conflict with it,
that sound policy requires that such contracts should not be
enforced or regarded. After an examination of all the
cases cited, and such others as | have found, and a care_ful
consideration of the principle and the results of regarding
and of disregarding 1t. 1 have come to the conviction that
the true legal rule is, that such a contraet is not void, hut
voidable, to be avoided at the option of the costui que trust,
exercised within a reasonable time. I can see no further
safe modification or relaxation of the principle than this.

the transaction in which he acts, over and above the com-
pensation which has been agreed upon between him and his
principal or the beneficiary of the trust. The agent of the
buyer can not act at the same time as an agent for the
vendor; nor can an agent to buy be himself the vendor.

The case of State v. Consumers Water Co.. 28 Atl. Rep., 578.
discusses the question under consideration at length and cites
many authorities bearing upon it. In the course of the opinion
it is said

“The opportunities to defraud, and the judicial convie-
tion, that one can not act justly towards his principal, when
he is himself interested adversely in the transaction, are
the grounds for holding all such transactions to be tainted
with fraud, either actual or constructive, and for that rea-
son to be voidable at the instance of the principal or bene-
ficiary of the trust, as the case may be, However much
this rule may be violated by municipal and other public
officials, there is no doubt of the application of the rule *»
them, and the decisions are numerous, in which contracts
with municipalities, in which officials were fimancially in-
terested, have been set aside. Thus, when the mayor
secretly contracted to purchase at a discount a large amount
of municipal debentures, which were afterwards issued by
ordinance, in the eénactment of which he was actively en-
gaged, he was held to be a trustee for the city, to the amount.
derived by him from the transaction.”

In Stewart v. Lehigh Valley R. R. Co., 38 N, . Law, 522,
it is said:

“The position thus assumed by the plaintiff rests upon
the broad principle that it was the duty of the director to so
deal with the property and franchises of the corporation—

“It is a fundamental rule applicable to both sales and
purchases that an agent employed to sell can not make him-
self the purchaser: nor if employed to purchase can he be
himself the seller. The expediency and justice of this rule
are 100 obvious to require explanation. * * * Nor.is
this doctrine confined to transactions of private agents. It
is applicable wherever the fiduciary relation arises out of
the contract, or condition of agency exists. The rule is
enforced whether the agency is public, quasi-public or pri-
vate. ‘It is well settled,’ says Mr. Beach, ‘that directors or
managers of corporations and other companies are equally
within the rule which guards and restrains the dealings
and transactions between trustee and rrs:lui q:;;- ﬁ:dmn; an

ent and his principal. Directors are disquali rom
:génng in the ri P:'t‘ mdpa:n behalf of themselves and of their
companies at the same time, and transactions between
themselves, or wherein they are interested, are voidable
either by the company or by its stockholders. or hy ite
creditors.! A director of a corporation can not make for
himself or for his own benefit, 3 contract which will bind
the company. * * * From the general prevalence of
this doctrine in all classes of agencies and the strictness
with which it has been held in this state, it would seem that
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aside from any statutory condemmnation, the contract created
by the ordinance and its acceptance. is voidable. The sug-
gestion that the passage of the ordinance was a legislative
act only, can not be entertained.”

In the case of Stewoart w. Lelngh alley R. R. Co., above
cited, it is further said:

“The vice which inheres in the judgment of a judge in
his own cause, contaminates the contract; the mind of the
director or trustee is the forum in which he and his cestui
gue trust are urging their rival claims, and when his op-
posing litigant appeals from the judgment there pro-
nounced, that judgment must fall. [t matters not that the
contract seems a fair ene. Fraud is too ¢unning and eva-
sive for conrts to establish a rule that invites its presence.
There may be isolated cases in which the trustee is willing
to make a contract on more favorable terms for the cestui
que trust than any one else, but the opportunities for seli-
advancement, at the expense of those whose concerns he
has in charge, and under circumstances where concealment
is easy, are so much more numerous than these isolated
cases, that in declaring a rule the latter are not worthy of
consideration.”

The same principle of law is announced in Doll o State, 45
0. St., 449, where it is said;

“T'o permit those holding offices of trust or profit to be-
come interested in contracts for the purchase of the prop-,
erty for the use of the state, county or municipality of
which they are officers, might encourage favoritism and
fraudulent combinations and practices not easily detected,
and thus make such officers charged with the duty of pro-
tecting those whose interests are confided to them, instru-
ments of harm.”

The same dectrine is enunciated in Pickett v, School District,

25 Wis., 554
Under the principle of law as declared by these authorities,
it is the duty of the agents of a municipal corporation to so act
as to best promote the interests of the corporation whose affairs
* they are conducting. As agents of the corporation they have
duties to discharge of a fiduciary character, and it is a rule of
universal application that no one having such duties to dis-
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charge shall be allowed to enter into engagements in which he 1s
personally interested conflicting, or which may conflict, with the
interest of these he is bound to protect. So strietly is this prin-
ciple adhered to, that no question is allowed to be raised as to
the fairness or unfairness of the contract entered into. No in-
quiry on that subject is permitted.

Where a public franchise is sought to be obtained from a
municipal corperation by a member of its council, it is a case of
a trustee of such corporation dealing with his co-trustees for
the benefit of himself. The real party, the public, is absent ex-
cept as represented by the trustees to whom its business has been
entrusted. It has been well said:

“Ihe watchiul and effftive interest of the director or
trustee seeking a bargain is not counteracted by the equally
watchful and effective seli-interest of the other party who is
there only by his representatives, and the wise policy of the
law treats all such cases as that of a trustee dealing with
himself, The number of the directors or trustees does not
lessen the danger or insure a security that the interests of
the cestui que trust will be protected. The moment the
directors permit one of their number to deal with the prop-
erty of the stockholders, they surrender their own independ-
ence and self control. If five directars permit the sixth to
purchase the property entrusted to their care, the same
thing may be done with others if they desire it.”

Pickett v, School District, supra.

Under these authorities it is clear that an ordinance which
seeks to grant to the mayor of a city a public franchise, is void
unless there is some particular fact or circumstance which takes
it out of the general rule.

Daes any such fact or circumstance exist in the case under
consideration ?

It may be suggested that the ordinance was or will be passed
without the mayor taking any part in the action of the city coun-
¢il. In my opinion such fact does not change the rule of law.

In Stewart v. Lehigh Valley R. R. Co., supra, it is said

“Nor is it proper for one of a board of directors
to support his contract with his company, upon the ground
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that he abstain from participating as a director in the ne-
gotiations for and final adoption of the bargains by his co-
directors; the very words in which he asserts his right,
declare his wrong, He ought to have participated, and in
the interest of the stockholders, If he did not and they
have suffered loss, of which they shall be the judges, he
must restore the rights he has obtained. He must hold
against them no advantage that he has got threugh neglect
of his duty toward them.”

It may be said that under our statute a mayor of a city of the
second class is not a member of the council. He is, neverthe-
less, by virtue of his officé, a trustee of the corporation and
charged with the duty of affirmative action in the protection of
the rights of such corporation;eand in this respect he stands
upon the same footing as the members of the city council, It
is, to say the least, as much his duty as that of any member of
the city council to see that the rights of the public are fully
guarded and protected when a franchise is granted by the city
to private individuals. 1f he is the grantee in such franchise, he
is at once placed in a position where his persomal interests are
opposed to the interests of the city. It is to his interest to ob-
tain a grant from the city as free from restrictions as possible,
and in determining whether the restrictions which are incor-
porated in the proposed franchise properly protect the interest
of the public, be becomes a judge in his own cause.

A judge can not hear and decide his own case or one in which
he is personally interested. He may decide it conscientiously
and according to law; that is not enomgh, The law will
not permit him to reap a personal advantage from an official
act performed in favor of himself. Nor will it permit him to
reap any advantage from a transaction wherein he has failed
to perform the duties imposed upon him by virtue of his office.

It is the duty of a mayor of a city 1o be present at the meet-
ings of the city council, to take part in the deliberations of that
bady, and as far as lies within his power to protect the rights
and interests of the public. He can not, therefore, legally put
himself in the position of asking a grant of a franchise from the
city, and at the same time assent to that grant by either affirma-
tive or negative action.

il
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It may be suggested that the vote of the electors of the city
is m the nature of a ratification of the action of the city council
given in advance, and this position has some slight support in the
case of Beatty v. North-West Transportation Co., decided by the
House of Lords upon an appeal from the supreme court of Can-
ada—12 Appeal Cases, 380; but a careful reading of that case
clearly shows that the principle announced by the House of
Lords is not applicable to the question under consideration,

The vote of the electors of Webster City consenting that a
franchise, should be granted by the city council, in nowise
relieves the mayor or any member of the council of that city
fram his duty to fully protect the interests of the public.

In the case referred to, one of the directors of a private cor-
poration made a bargain with the other directors to sell a steam
ship to the corporation. The question whether such purchase
should be made was submutted to the stockholders of the corpora-
tion at a special meeting called for that purpose, and a majority
of the stockholders voted in favor of the purchase. This vote
was held to be a ratification by the stockholders of the contract
between the director and his co-directors for the purchase of the
ship. No such ratification is involved here. The vote of the
electors of the city of Webster City, consenting that the city
council may grant a franchise for the erection, maintenance and
operation of a gus plant for the purpose of furnishing gas to the
city and its inhabitants, can not be held to anthorize such grant
to be made to the mayor or any trustee of the city.

The ordinance by which such franchise 15 proposed to be
granted to the mayor of the city and to other persons, if adopted
by the city council. must, in my opinion, be held to be void as
against public policy. Respectiully submitted,

Cias. W. Muiran,
Attorney-General.

Des Moines, December 19, 1903
To Messks. W, F. HunTer anp R, G, Crark,

- Webster City, lowa.
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InsuRANCE—(tuaranTEE Funp A mutunal fire insurance
company organized under the laws of the state has
power to provide a guarantee fund. Such guarantee
fund should be raised by obligations of the guarantors
upon which assessments can be made by the board of
directors. 'I'be financial statement of the company
shonld show the amount of the guarantee fund secured
to be paid, and the amount advanced and not repaid
should be returned as a debt in such statement. The
gnarantors to such fund are not stockholders of the
‘tompany, and the guarantee fund cannot be treated
as a part of its capital stock.

Str—Complying with your request of the 12th ult, I here-
with submit my opinion upon the questions contained in your
letter of that date. ‘These questions will be taken up in a slightly
different order than that in which they are presented in your
letter.

First—(1) The fourth question upon which my opinion is
requested is:

“What power, if any, does a mutual fire instrance com-
pany, organized under the provisions of chapter 4 of title
IX of the code, possess to provide for a so-called guarantee
fund? And how should such guarantee fund, if authorized,
be raised, and how should it be treated in the financial state-
ment of the company?

The power of a mutual fire insurance company, organized
under chapter 4 of title IX of the code, to provide for and create
a guarantee fund, will be first considered.

This question first arose in this state in the case of Berry 7.
Auchor Mutual Fire Ins. Co., 04 Towa, 133, The articles of
incorporation of that company provided that there should be a
guarantee fund of not less than twenty-five thousand dollars,
which should be divided into shares of one hundred dollars each,
and that the fund might be increased by a vote of two-thirds of
the stockholders. That it should be secured by the obligatiors
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of the contributors, to be known as guarantee fund notes, which
should be subject to assessment for the purpose of meeting losses
and expenses of the company when there was not sufficient
money in the fund created for that purpose to pay such losses
and expenses at the time the same became due and payable.

It was insisted in that case that such guarantee fund notes
are not recognized or provided for by the statute, and that the
same were void. In passing upon the question of the power of
a mutual fire insurance company to create such a guarantee
fund, and to take obligations upon which assessments could be
made when it became necessary to pay losses or expenses out of
such guarantee fund, the court said;

“We do not find, however, that the creation of a guaran-
tee fund is itself illegal. It is the purpose of the statute to
afford to the members of insurance companies indemnity
against loss. Provision is made for accumulating and
investing funds, and while it is not the intent of the law
that accumulations for mutual companies shall be made for
permarnent investment, vet it is in harmony with its provis-
ions to provide funds for such demands as can not be met
within a reasonable time by the assessments for which the
law in terms provides. In the absence of restriction, cor-
porations have the implied power to do whatever is neces-
sary or proper to carry on the business for which they were
organized. * * * We are of the opinion that guarantee
fund notes which are designed to furnish money to the com-
pany for temporary use, in paying its legitimate expenses
and losses, which is to he refunded from money realized
from assessments duly made on obligations given by mem-
bers for insurance, may be entirely in harmony with the
purposes of a mutual insurance company and the statute
under which it exists and does business, and that when
notes are given for such a purpose they are valid.”

The question again arcse in Corey v Sherman, 96 Iowa, 114,
and the principle announced in Berry o Anchor Ins. Co. was
there affirmed.

It again came before the court in Smith o Sherman, 113
Towa, 6o1, in which it is said:

“In Berry o Ins. Co., 94 lowa. 133, and in Corey .
Sherman, it was held that such guarantee fund was not
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mconsistent with the organization or purpose of a mutual
insurance company. In view of these decisions it is clear
that the ereation of such fund does not in any way change
the character of the insurance organization from that of a
purely mutual company to that of a joint stock company,
and 1t must logically follow that the only liability incurred
by the deferclants when they subscribe to such fund was
for the advancement of such sums as might from time te
time be called for by the boand of directors, and that they
are not on account of such subscription hable to plaintiff as
stockholders owing unpaid subseriptions.”

Under the anthority of these decisions, it is within the power
of a mutual fire insurance company, organized under the pro-
visions of chapter 4 of title IX of the code, to create and
maintain a guarantee fund to be used for the purpose of paying
the expenses of the company and its losses when there is nat
sufficient money in the funds provided for such purpose to meet
such expenses or losses, Such fund can not, however, be made
any part of the working capital of the company, and may prop-
erly be designated an emergency fund to be drawn upon only
when the money received from assessments is msufficient to pav
losses or expenses of the company when due: and all money
obtained from such guarantee fund is to be regarded as a mere
temporary advancement or loan to be refunded upon the order
of the directors of the company.

(2) How should such gunarantee fund be raised, and how
should it be treated in the financial statement of the company ?

It should be provided for and raised by obligations of the
guarantors upon which assessments can be made by the board
of directors as the necessity of the company may demand. Such
obligations may be in the form of a promissory note or other
written contract whereby the guarantors bind themselves to pay
such assessments as may be legally made by the board of direct-
ors of the company for the benefit of the guarantee fund, and
it may be very properly provided by the articles of incorpora-
tion, or its by-laws, that the guarantors shall receive a legal rate
of interest upon the money so advanced by them upon their
obligations.
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The persons giving such obligations do not thereby become
stockholders or members of the association. They simply guar-
antee the payment of the losses and expenses of the compahy to
the extent of the obligation given, and are creditors of the com-
pany to the extent of the amount of money advanced by them
upon such obligations. In other words, all money ar]val'n::d e
the guarantee fund of the association is a loan which must be
repaid by the company to the gnarantors with such legal rate
of interest as may be agreed upon.

The financial statement of the company should show the
amount of the gnarantee fund secured to be paid by the obliga-
tions of the guarantors; and the amount advanced by them and
not repaid should be treated as a debt owing by the association
to the guarantors, and so returned in its financial statement
made to the auditor of state.

Second—*"Ts article VI of the articles of incorporation of
the said company * _* * in conformity with law, and
may ;’l}c powers therein assumed be exercised by the con
pany

Article VI of the articles of incorporation of the company
provides : i

"For the purpose of promptly providing for the pas-
ment of expenses incident to organization and any losses
and expenses that may be subsequently incurred that the
money on hand realized from assessments will not promptly
pay, a guarantee fund is hereby provided to be ereated not
exceeding fifty thousand dollars, and divided into shares or
portions of one hundred dollars, each par value, for which
certificates shall be issued signed by the president and sec-
retary of the company, to such persons as may be entitled
thereto, which said certificates may be transferred by

bytheboarﬂufdimcminaummmmeadiugten
per cent when the company is fully organized and ready
for business, and be subject to such future assessments a5
mmofam-mm_wmmmm
hummmm-hmdefor-zmm-thm
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ten per cent of the face value of certificates outstanding,
nor can an assessment he made oftener than once in three
months, nor can the certificate be assessed in total amount 1o
exceed the face value thereof, nor can assessments be made
for any other purpose than as a temporary advancement to
provide for the payment of losses and expenses, and shall be
repaid with interest at the rate of eight per cent per annum
from the moneys realized from assessments upon pledges of
its members for insurance and for premiums. The board of
directors may at their discretion pay up all or any portion
of the moneys advanced on certificates of the guarantee
fund and retire such certificates or any part thereof,"”

This article does not in my opinion conform to the laws
authurizing the organization of mutual fire insurance companies,
and the creation of a guarantee fund to be used for the payment
of losses or expenses in cases of emergency. :

It is obvious that the value of such guarantee fund depends
whelly upon the financial responsibility of the guarantors, The
law does not contemplate, nor does it in my opinion permit o
guarantee fund of this character to be accumulated and invested
Ly a mutual insurance company. Nor does it permit the guar-
antors of such fund to pay the entire amount into the treasury
of the company and receive interest or dividends thereon. Guar-
antors may be called upon by the directors to advance money to
the association when the amount received from assessments upon
its members and from other sources is insufficient to meet the
losses and expenses of the company when due, and they would
e entitled to interest upon such advancements until repaid by
the association.

Under article VI above quoted, no obligation is given by any
guarantor for the payment of such assessments as may be made
apon him for the benefit of the guarantee fund. The holders
of the certificates issued under the provisions of article VI are
only personally liable so long as they are the owners of such
certificates. It is true that the article provides that such certifi-
cates may be assessed to the amount of their face value, but the
manner in which they are issued, and the ease with which they
can be transferred, make the power of such assessment of little
finarcial value. The certificates may have been originally issued
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by the company to persons of financial responsibility, and after-
ward assigned and transferred to others who are not financially
responsible, and from whom no assessment could Le collected,

Closely connected with the question as to the right of the com-
pany to carry out the provisions of article VI, is the question
whether the certificate issued by the company is of the charactr
and form authorized to be issued by mutual insurance compan-
ies for the creation of a guarantee fund.

The certificate provides upon its face that the person to whom
the same is issued is the owner of a certain number of fully paid
shares of the gunarantee fund of the American Mutual Fire In-
sprance Company, and is in form and substance a stock certifi-
cate issued by a stock company, It contains no obligation on
the part of the holder to pay any sum into the guarantee fund
upon the call of the board of directors, and whatever obligation
exists is created by the articles of ‘incorporation, which provide
for an assessment upon the holder of such certificate. Across
the face of the certificate 15 printed an agreement on the part of
the company to pay dividends at the rate of eight per cent per
annum payable semi-annually on July and January first of each
vear, which in effect makes it a preferred stock certificate upon
which an eight per cent dividend is guaranteed.

It is only by referring to article VI of the articles of incor-
poration of the company that the truth as to how such certificate
is issued, and upon what its value rests, can be obtained. From
the provisions of that article it is clear that the certificate was
issued without any payment being made by the holder thereof
at the time the same was issued; that its holder was subject to
an assessment not to exceed ten per cent of the face value of
the shares named therein when the company was organized;
and that after such organization any holder of such certificate
might be assessed not exceeding ten per cent of the face value of
his certificate at any one time to the amount of the face value
of the shares therein named.

By the provisions of article® VI and the certificate issued
thereon, an attempt has been made to combine a stock company
feature with the business of a mutual insurance company, and
to issue certificates of stock upon the guarantee fund of the asso-
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ciation as fully paid when nothing has been paid thereon, except
such assessments as were made after the certificates were issued.
T'he powers sought to be exercised under the provisions of
article VI are clearly outside of those conferred upon mutual
insurance companies by the laws of Iowa, and the certificate
issued thereunder is not the proper form of contract for the crea-
tion and maintenance of a guarantee fund of the association.

Third—"1f the company has authority to issue these cer-
tificates, would the holders of such certificates have any
right to vote at the annual meeting of the company, assum-
ing they are not policy holders "

A question of this character arose in the case of Berry v. Ins.
Co. above cited, and in that case it is said:

“Persons having insurance in a mutual insurance com-
pany are members of it while their insurance continues in
force. There is no statatory provision making any one
else members, Persons contributing to a guarantee fund
are not, by reason of that fact, members of the company,
for their interests are not thereby made of the same char-
acter as those of persons who have insurance. Those per-
sons are liable for their proper share of the losses which
occur while they are members. The contributors to the
guarantee fund are liable for such losses only when the
funds of the company for which the statute provides are
not sufficient to pay them; and when they are liable it is
only to advance money which is to be repaid with interest
when it can be raised by assessment upon pledges of the
members of the company given for their own insurance.
The paramount interest of guarantee fund holders would
be to make profitable investments for themselves, and to
so assess pledges given by members for insurance as to pro-
mote that interest, That might not be in accord with the
general interests of the company. and the purposes it was
designed to accomplish. Therefore, fo make contributors
to the guarantee fund members of the corporation and to
require all directors to be selected from their number, thus
giving to them the sole control and management of the
business of the corporation, is not enly not authorized by
the statute in terms, but is contrary to its spirit and intent.
We are of the opinion that so far as the articles of incor-
poration of the defendant attempted to make guarantee fund
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holders members of the corporation and to require that the
directors should be selected from them alone, they are void.”

That this holding of the supreme court of Iowa is in strict
accord with the spirit and intent of the statute authorizing the
organization of mutual fire insurance companies, can not be ques-
tioned. The members of every mutual insurance company are
thé holders of its policy contracts. Such persons are associated
together under an incorporated organization for the mutual pro-
tection of each other. Their interests are identical and each
undertakes to pay his just proportion of any loss which may
be sustained by any other member of the company. No person
other than a policy holder of such an association is or can be a
member thereof, and no person not a member of the association
is entitled to vote at its annual meeting. i

The fact that a person has given his obligation upon which
assessments may he made for the benefit of the guarantee fund
of the association, does not constitute him a member of such
association, nor can he be made so by any provision of the arti-
cles of incorporation, as such provision must be held to be abso-
lutely void because in contravention of the letter and spirit of
the statute under which such company is permitted to be organ-
ized.

Fourth—"Ts not the form of certificate submitted of such
a pature and character that the issuance of the same by a
mutual company is in conflict with the provisions of section
1690 of the code?”

The answer to this question has been suggested in a previous
division of this opinion, and it is only necessary here to say that
the form of the certificate and the manner in which it is issued
are not authorized by the statutes of Towa, and that it is in con-
flict with the provisions of section 1690 of the code. It is, as
has been suggested, an attempt to combine the plan of business
of 2 mutual and a steck fire insurance company, which is directly
prohibited by the section referred to. The so-called guarantce
fund of the association is treated as a part of its capital, and
certificates, which upon their face purport to be fully paid, are
issued therefor. The fund upon which these certificates are
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issued has no existence, except as a debt owing by the associa-
tion to the persons who have loaned it money for the purpose of
meeting its expenses and liabilities, and which should be paid
from the proceeds of assessments made upon its members. The
issuing of certificates of stock, under these circumstances, is
unauthorized by statute and is clearly illegal,

In conclusion I will add that article VI of the articles of incor-
poration of the association should be so amended as to permit
the association to have such a guarantee fund as is authorized
under the statute, if it desires the creation and maintenance of a
fund of that kind, The guarantors of such fund should execute
to the association personal obligations upon which such assess-
nients may be made and collected as may be found necessary t5
meet and pay the losses and expenses of the company when the
assessment of the members of the association is insufficient for
that purpose.

All of the stock certificates issued by the company should at
onee be called in and canceled, and the association required to
carry on a strictly mutual insurance business as provided by
chapter 4 of title IX of the code,

Respectfully submitted,
Cras. W. MULLAN,
Attorney-General,
December 30, 1903.
To Hox. B. F. CarroLz,
Auditor of State.
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SCHEDULE G.

Crerks oF CouvrTs—DeruTies-—A deputy appointed by a
clerk of courts is not a county officer, and it is not
necessary that he or she should have the qualifications
of an elector.

Des Moines, January 31, 1goz.
Hox. Orivir GORDEN,
Forest City, lowa.

Dear Sik—Permit me to acknowledge the receipt of your
favor of the 3oth inst.

The matter congerning which you write 1s not one upon
which [ am required to give an official opinion, but as yvou have
written me for such information as | am able to furnish concern-
ing it, I will reply briefly:

The clerk of the courts of Iowa is a ministerial officer, except
in certain special instances where he is required to act in a judi-
cial capacity.

Section 298 of the code gives him the power to select his dep-
uty and clerks. He and his surety are responsible for their acts.
He has the authority under this section to appoint whomsoever
he pleases. The person appointed as his deputy acts for him; or,
in other words, he acts through such deputy.

His choice is not confined to any race, sex, color, age or previ-
ous condition of servitude. The deputy appointed by him is not
a county officer, and it is not necessary that he or she should
have the qualifications of an elector.

This question has been before several courts, and the doctrine
as above stated has met with approbation,

See Moore ©v. Graves, 3 New Hampshire, 408; Golding's
Petition, 57 New Hampshire, 146; Jeffries v. Harrington, 11
Colp., 191; Wilson v. Newfon, 8 Mich,, 408. The last caze
cited being directly in point. Very truly yours,

Caas. W. MuLLAN.
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Boarp o¥ Heavrn—Expesses—Liasiuiry or CouNTy FOR—
A county is liable for the enforcement of the regula-
tions of the board of health, and the support of those
needing assistance. The persons receiving the as-
sistance are liable for the cost thereof.

Des Moines, Febmary 17, 1goz.

Hox, N, WiLLETT,

Decorah, lowa.

Dear Sir—1I beg to acknowledge the receipt of your favor of
the 14th inst.

Section 2570 of the code provides that the local board of
liealth may make such provisions as are best calculated to pre-
serve the inhabitants against danger from an infectious disease,
by removing any person afflicted therewith to a separate house,
when it may be done without injury to his health, and providing
nurses, needful assistants and supplies, which shall be charged
to the person, or those liable for his support, if able to pay, and
if unable it shall be done at the expense of the county.

Section 2571 provides:

“All expenses incurred in the enforcement of the pro-
visions of this chapter, when not otherwise provided, shall
be paid by the town, city or township; in either case, ail
claims to be presented and audited as other demands. In
the case of townships, the trustees shall certify the amount
required to pay such expenses, to the hoard of supervisors
of the county, and it shall advance the same, and at the
time it levies the general taxes, shall levy on the property
of such township a sufficient tax to reimburse the county,
which, when collected, shall be paid to and belong to the
county,"

Construing these two sections together, they in effect provide
that the county shall be liable for the enforcement of the regula-
tions of the board of health, and the support of those needing
assistance, and that such amount may be collected from the per-
sons receiving the assistance, if able ta pay. If not able to pay,
then the city or township must pay back to the county in the
form of tax, or otherwise, the amount advanced by the county.

. Yours very truly,
Cras. W. MuLLAN.
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AssessMENT — Taxarion —Express Companies— Manner of
ascertaining the value of the property of express com-
panies for taxation.

Des Moines, March 12, 1902.
Mr. D. E. REPLOCGLE,
Farragut, Towa,

Dear Sik—I beg to acknowledge the receipt of your favor of
the toth inst,

The matter concerning which you write is not one upon which
1 am permitted to express an official opinion, unless the same
is referred to me by one of the departinents of the state. It is
strictly within the jurisdiction of your county attorney, who is
by law made your legal adviser.

Inasmuch, however, as your county attorney may mnot be
familiar with the method of the executive council in making
assessments against express companies, | will give you that
method in brief, without expressing any opinion.

Chapter 45 of the laws of the Twenty-eighth General Assem-
bly, which provides the manner of assessing express companies,
requires them to make a complete statement annually to the
auditor of all lines, property, etc., owned and operated by such
company, together with the amount of stock, mortgages, bonds
and indebtedness of such company, The value of the property
of the company is ascertained by adding to the aggregate market
value of all shares of capital stock the amount of the mortgage
indebtedness of the company.

The exective council then ascertains the actual value in local-
ities where the same is situated of the several pieces of real
estate and all bonds, mortgages and other personal property
situated without the state of Towa and used exclusively outside
of the general business of the company, and deducts the value
thereof from the gross actual value of the property before ascer-
tained. From the entire actual value of the property within the
state ascertained by the executive council, there shall be de-
ducted—

First—The actual value of all real estate, buililings, machin-
ery, appliances and personal property not used exclusively in the
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conduct of the business within the state which are subject to
local taxation,

Second— Specific properties locally assessed within the state.

The council then divides the total value as ascertained by the
number of miles within the state, and the result is the actual
value per mile of the property of the company. This value is
certified 1o the different local taxing aunthorities for assessment
and collection of taxes,

You will observe that from the general aggregate of value
ascertained i the method pointed out by the statute, there is
first deducted all property outside of the state not uged in con-
nection with the business,

Third—All property within the state not exclusively used
in connection with the business,

Fourth—All property locally assessed within the state, so that
the assessment made by the executive council and certified to
each local taxing district does not include the value of any
property within such district which is not used in connection
with the business of the company, or which is locally taxed
within such district, 1 am, Yours very truly,

Cuas. W. MuLLaN.

Ersorions—ReoisTraTion—An officer elected at an elec-
tion held without registration where registration is
required by law, who qualifies and assumes the duties
of the office, is an officer de fucto.

Des Moines, March 13, 1902.
Mz. J. W. Haxson,
Oclwein, lowa.
Deag Sie—I1 am in receipt of your favor of the rith inst
While the matter concerning which you write is one upon
which I can not express an official opinion, unless it is referred
to me by one of the departments of the state, T will make the
following suggestion :
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There is a considerable conflict of authority as to the legality
of an election held without registration where registration is
required by law, and I think the weight is probably against the
legality of such an election. [If. however, there is no contest
made as against the officers thus elected, and they qualify and
give bonds in complianice with the statute, they become officers
de focto, and their acts are in all respects as legal as though
there was no question as to the legality of the original election.
All elections of this character are prima facic legal, and if the
time elapses within which a contest could be made, no question
could arise as to the legality of the clection of the officers chosen
at such election by the voters. When such time arrives and your
successor Lecomes an officer de facto of the school district, 1
think you could turn the funds of the district over to him as such
officer and relieve yourseli from liability.

Yours very truly,
Cras. W, MuLLas.

Ixsaxe Persoxs—Liasmary or Estate or Parient rom
Costs axp Exrexsgs—The costs incurred in the in-
vestigation of the conditiou of a person as to hissanity
or insanity should be borne by the county, and such
person’s estate is only liable for his snpport.

Des Moines, March 13, 1902.
Hox A. J. WaLsmirs,
Sheldon, Iowa.

Deak Sm—! beg to acknowledge the receipt of your favor
of the 13th inst

The provisions of section 2297 of the code only contemplate
that the cost of the support of an insane patient shall be charge-
able to his estate.

Section 2300 provides that the cost of the investigation and
of conveying the patient to a hospital shall be paid out of the
county treasury, and no provision is anywhere made for charg-
ing such cost and expense to the estate of the insane person or
for a recoverv of the same by the county,
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It seems to me clear that it was the intent of the legislature
that all costs and expenses of investigating the condition of a
person against whom an information is filed for insanity, shall
be borne by the county, and that only the cost of his support is
chargeable to his estate. 1 am, Yours very truly,

Cuas. W. MuLLan,

CemeTERIES — REMOVAL oF Bopies—The local aunthorities
may only remove bodies from cemeteries without the
consent of their friends when the public healthdemands
guch removal.

Des Moines, April 29, 1902.
Mg. 1. 8. Davis,
Keota, lowa,

DEar Sie—I beg to acknowledge the receipt of your favor of
the 28th inst,

The question of abandoning a cemetery and removing the
bodies to another place is not without difficulty. I would sug-
gest that the friends of all the persons buried in the old ceme-
tery which it is desired to abandon, be notified and asked to
remove the bodies of those buried at that place; and if it i§
impracticable for them to comply with such request, that they
consent to such removal by the trustees of the township. In this
way the bodies could be removed and the cemetery abandoned
without incurring any liability on the part of the trustees.

Where a piece of land is conveyed to a church for cemetery
purposes, and is accepted by the persons of that church and oth-
ers, and used for cemetery purposes, those using it have the
right to have their friends remain buried there, unless a time
shall come when it becomes necessary, because of the increase of
population or otherwise, to remove the cemetery to a less densely
populated neighborhood. In such case the removal may be
made by the proper authorities without the consent of the
friends of those who are buried; but unless some necessity ex-
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ists why such removal shall be made, the authorities do not
ordinarily have the power to arbitrarily make such removal.
I am, Yours very truly,’

Cras. W, MuLLAx,

Corrorarions—RexEwarL—Frees—The life of a corporation
can only be extended by an amendment to its articles
of incorporation, and upon the payment of the fees
provided by law.

Des Moines, May 26, 1902.
Hox, Ore O. Rog,
Des Moines, lowa.

DEar Sir—I see no way by which the State Bank of Story
County can renew its corporate existence without paying the
renewal fee provided for by chapter 56 of the acts of the
Thwenty-eighth General Assembly.

When the bank originally organized and adopted its articles
of incorporation, it fixed its corporate life at ten years, The
statute gave it the power, under section 1618 of the code, to
create a corporate existence for any term not exceeding twenty
years, Its incorporators elected to create a corporation which
should endure for ten years only, and at the end of the ten years
its life expires by reason of the limitation contained in its arti-
cles of incorporation. This life can only be extended by an
amendment to its articles of incorporation increasing the term
of its corporate existence. This is a renewal of a corporation,
the life of which has expired by the limitation fixed in its arti-
cles, and falls within the provisions of chapter 56 of the laws
of the Twenty-cighth General Assembly.

No other comstruction can, in my opinion, be placed upon
these provisions of the statute, Yours very truly,

Crtas. W, MuLLan,
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CorraTerAL Ixmeritaxce Tax—Depveriox or Desrs—
Only such debts are entitled to be deducted from the
estate of the decedent as are named by statute.

Des Moines, May 27, 1902.

Deacox & Goob,
Cedar Rapids, lowa,

Dear Strs—I am in receipt of your esteemed favor of the
26th inst.

1 regret to say that I can not agree with your construction of
the statute relating to the deduction of debts from an estate sp-
ject to the payment of collateral inheritance tax. The sectior .i
the statute providing what debts may be deducted as enacted b
the Twenty-eighth General Assembly, divides the debts into bur
classes:

(1) Debts owing by decedent at the time of his death. -

(2) Local or state taxes due from the estate prior to his
death,

(3) A reasonable sum for funeral expenses, court costs,
including the cost of appraisement made for the purpose of
assessing collateral inheritance tax.

(4)Statutory fees of executors, administrators or trustees, .

The debts owing by the decedent at the time of his death, as
defined in the statute above quoted, do not include local or state
taxes, These are placed in a class by themselves and the legis-
lature has provided that only such local or state taxes as are due
from the estate of the decedent prior to his death, can be
deducted from the estate for the purpose of ascertaining the
amount upon which the collateral inheritance tax shall be
assessed.

The taxes owing by the estate of Mrs. Leghorn were not due
at the time of her decease, and hence do not fall within the class
of debts which the statute permits to be deducted.

I see no escape from this conclusion and no other construction
which can be placed upon the statute.

Yours very truly,
Cras. W. MuLLan.
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T a x aT105—Muxstorprar. CorPORATIONS —CONSTITUTIONAL
Lasir—The limit fixed by the constitution wasintended
to be applied to the actual value of the property as
shown by the tax list, and not to the value at which
it is assessed under the code.

Des Moines, June 12th, 1902.
Hox. G. 1. Loxg, '
Manson, lowa,

Diar Sig—While the matter concerning which you write is
not one upon which | can express an official opinion, unless the
game is referred to me by one of the departments of the state,
of which T am the legal adviser, upon an actual case pending
therein, I will offer the following suggestions:

Under the law in force at the time of the adoption of section
3 of article 11 of the constitution of the state, it was contem-
plated that all property not exempt from taxation within the
state, should be assessed at its actual cash value, although m
actual practice this was not done,

The limit fixed by the constitution was intended to apply tc
the actual value of the property as shown by the tax lists, which
were supposed to set forth such value. When the code of 1897
was adopted, the method of making the assessment of property
was changed by a provision which required the actual value of
the property to he stated in the tax list, and fixing the taxable
value thereof at twenty-five per cent of its actual cash value,

The fact that property is now assessed under the present law
at twenty-five per cent of ite actual value, deos not change the
application of the provision of the constitution, which was
intended to apply to the actual value of the property, and not
to the value at which it is now assessed under the present pro-
visions of the law,

The actual value must appear in the tax lists, and it is upon
this value that five per cent indebtedness of municipal corpora-
tions can be created. Yours very truly,

Cuas. W. MuLLAN.
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CowrporaTioNs - Fres or - The law requires that all corpora-
tions orgunized under the laws of the state, shall
maintain their offices and place of business within the
state, and a failure to do so subjects them to liability of
dissolution.

Des Moines, June 20, 1902,
Mg, J. C. WiLLaans, © :
Oskaloosa, Towa.

DEARr Sir—I doubt the propriety of my expressing an opin-
ion upon the question contained in your favor of the 1gth inst.,
unless such question should be referred to me by one of the
departments of the state, upon a case actually pending therein.

I will, however, take the liberty of suggesting to you what
various courts have said concerning the organization of a cor-
poration in one state, where it is intended not to transact busi-
ness within the istate where the corporation is organized, but in
another state or states.

In Land Gramt Ry. v, Coffee County, 6 Kansas, 245, that
court said :

“No rule of comity will allow one state to spawn cor-
porations and send them forth into other states to be nur-
tured and do business there, when the first mentioned state
will not allow them to do business within its own bound-
aries.”

The same court in State v, Topeka Water Co., 52 Pac. Rep.,
422, held that the charter of a corporation may be forfeited at
the instance of the state if the corporation fails to keep its gen-
eral office and the office of its treasurer within the state in accord-
ance with the terms of the statute,

In Duke v. Taylor, 37 Fla., 64, it was held that where a char-
ter is taken out in one state, and the organization meetings are
held in another state, the presumption is that no corporation is
organized, and that the stockholders are liable as partners,

In State v. Park, etc., 58 Minn., 330, the charter of a cor-
poration was forfeited on the ground that the company had not
complied with the statute in having its place of business and
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keeping its hooks within the state where the corporation was
orgamzed, approving the decision of the Wisconsin supreme
court to the effect that at common law a charter may be forfeited
where the corporation keeps its principal place of business, books
and records out of the state to such an extent that it is impossi-
ble for the state and its courts to have full jurisdiction and visi-
torial powers over the corporation.

In Stmmons v, Nerfolk, ete., 113 N. C., 147, it was held thut
where a corporation removes all of its offices from the state, a
stockholder may apply under a statute for dissolution on the
ground of an abuse of powers.

While the language of section 1612 is perhaps not as clear as
could be wished, T will suggest that in the granting of powers to
corporations organized under the laws of the state, it is the
intention of the state, as expressed by its acts of legislation, that
all such corporations must, at all times, be within the absolute
control of the state; and that their books, papers and records
must be where they can be reached by state process, and that it
was not the intention of the legislature, in permitting the organi-
zation of corporations with powers exceeding those of individ-
uals, to give to such corporations the right and power to trans-
act business in other states, without being subject to the laws
of this state by which they are created.

Yours very truly,
Cras. W. MuLLAN,

Taxarios-—Ixreresr—Interest shall be charged on omitted
taxes assessed by the auditor or treasurer at the rate
of six per cent from the time such taxes became due
and payable.

Des Moines, July 12, 1902.

Hox, D. W. Terrorp,

- Mason City, Towa.

Dear Sim—I beg to acknowledge the receipt of your favor of

the 10th inst.
18
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While the statute and the construction placed thereon by the
supreme court are not absolutely clear as to when interest shall
be charged upon the delinquent taxes assessed by the county
treasurer or auditor, I think a careful reading of section 1374
of the code, with the fourth division of the opinion in Galusha
. Went, 8 N. W., 516, will substantially answer the guestion
you ask.

Section 1374 provides:

“When the property subject to taxation is withheld, over-
looked, or from any other cause is not listed and assessed,
the county treasurer shall, when apprised thereof, at any
time within five years from the date at which such assess-
ment should bave been made, demand of the person, firm,
corporation or any other party by whom the same should
have heen listed, or to whom the same should have been
assessed, or to the administrator thereof, the amount the
property should have been taxed in each year the same was
so withheld, overlooked and not listed and assessed, to-
gether with six per cent interest thereon from the time the
faxes would have beconie due and payable had such prop-
erty been listedl and assessed. * = & »

Under the provisions of section 1403 taxes become due and
payable on the first day of January of each vear, and delinquent
on the first day of March following:

Section 1374 provides that the amount of the omitted taxes
shall bear six per cent interest from the time the same would
have become due and payable had the property been listed and
assessed as required by law, This provision has been held in
Galusha ©. Went to be valid as to all taxes assessed after the
present code went into effect, and that no penalty could be
charged for omitted taxes for any year prior to the time of the
taking effect of the code.

Under this section and the construction given it in Galusha
©. Went, the omitted taxes assessed by the auditor or treasurer
will bear interest at six per cent per annum from the time the
same would have become due and payable had they been assessed
by the ordinary method ; that s, from the first day of January
of the year when they would have become due and payable if so
listed and assessed. Yours very truly,

Cuas, W. MuLLax.
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Taxes—Arportiosusxt BY County TREASURER —~ISTEREST
Trereox —All taxes collected by the county treasurer
and the interest thereon shall be apportioned to the
different funds, and each fund isentitled to its pro rata
share of the interest collected.

Des Moines, Towa, August 7, 1902.

Mr. W. W, Env, Connty Teasurer,
Oskaloosa, lowa.

DeAr Stir—Your letter of June 5th to the at!dil.ur of state,
with other correspondence relating to the collection crl omitted
taxes, and interest upon taxes in your county, belonging to the
state, has been referred to me by the anditor. .

In relation thereto permit me to say that the appommmmt
of the taxes, collected in the various counties, to the different
funds is fixed by law, and it is the duty of the outmty treasurer
to apportion the taxes among the different funds in the manner

Aded by statute.
Pn;: ::::ks: no difference whether the taxes collected are by
means of tax ferrets or otherwise. Whatever money, from such
source, comes into the hands of themeol;mty treasurer must be
is of by him in accordance wi W, _
(hwmgtrue of all interest collected upon dehuquefrt taxes,

The board of supervisors has no authority or power in deter-
mining what disposition shall be made of taxes collected a:ﬁl:
the same are paid to zhacountymmm,negufqtothe :
bursements of the funds of the county, over .wha:h it has control.

No resolution of a board of supervisors will protect the county
treasurer in his failure to make the proper Wmumt of
taxes collected by him, and any other danpmiqoﬁ of the monu;:
which comes into his hands, through the c'cv‘hclmn of taxes, =
that provided by law, is a misappropriation, for which he
his bondsmen are Lable. vy

1 am informed that no interest has been forwarded upon

quent taxes which have been collected for the state since Janu-
ary, 1902, and that no part of the omitted taxes, w.lm:lu have
been collected through the medinm of tax ferrets, which belong
to the state, have been forwarded,
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As indicated in this letter, all taxes, and all interest thereon,
collected by the county treasurer, must be apportioned to the
different funds as provided by law, and that which under such
apportionment belongs to the state should be forwarded to the
treasurer of state without delay. Yours very truly,

Cuas, W, MuLLan.

PraTs —ApsTrAacTs—Section 917 of the code, requires that
the abstract of land platted into town lots should be
recorded with other evidence of the title to the land.

Des Momes, August 25, 1902.
How, S, B. Regn,
Waterloo, lowa,

Drar Siw—I am receiving numerous inguiries from recorders
i different counties in the state and others relative o the act of
the Twenty-ninth General Assembly requiring an abstract to be
attached to a plat before the same is recorded, and asking my
opinion as to whether it is the duty of the recorder to record such
abstract.

My first thought was that it was not nécessary to record the
abstract, but npon a further and more careful examination of the
statute | am inclined to change that opinion, and to kold that the
abstract must be recorded. The language of the act, when taken
in connection with the language of section g17 of the code, indi-
cates that it was the intention of the legislature that the abstract
should be made a matter of record in the same manner as the
other evidence of the title of the land included in the plat,

Section 915 as amended reads:

“Every such plat shall have a complete abstract of title

attached thereto and shall be accompanied by a statement to
the effect that the subdivision * * * acappears on this
plat is with the free consent and in accordance with the
desire of the proprietor, which shall be signed and acknowl-
edged by him before some officer authorized to take acknowl-
edgments of deeds.”

It is clear that the statement required by section g15 must be
entered of record under section 917, and I think it was the inten-

-
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tion of the legislature that the abstract should be treated as a
part of the statement attached to the plat.

Yours very truly,

Cuas., W. MuLLan.

PusLic Orricers — CoxpensaTioy oF—The compensation of
sheriffs is increased by the acts of the Twenty-ninth
General Assembly,and such officers are entitled to such
increase from the time the act became a law,

DesMoines, August 26, 1902,
Mg. C. W. Crin,
Esthierville, Towa.

Dear Sir—I beg to acknowledge the receipt of your favor of
the 25th inst.

I do not understand that it is any part of my official duty to
advise the boards of supervisors of the varions counties of the
state. The law makes the county attorney of their county their
legal adviser, and if by reason of his interests, or otherwise, he
is unable to do o, they should employ other counsel and pay for
the advice which they require, the same as any other individual

As a matter personal to you, however, I will give my views
as to the time of the taking effect of chapters 18, 27 and 124 of
the acts of the T'wenty-Ninth General Assembly.

There is no provision in the state constitution which prevents
the legislature from increasing or diminishing the compensation
of county attorneys, sheriffs and county superintendents, during
the term of office for which they are elected. The power to
increase or diminish the compensation of these officers, there-
fore, rests wholly with the legislature.

By chapters 18, 27 and 124 of the acts of the Twenty-ninth
General Assembly the compensation of these officers has been
changed, and 1 think increased, by the legislature of the state,
These acts of the legislature took effect and became a law on the
fourth day of July, 1902. They supersede and repeal the previ-
ous laws fixing the compensation of these officers. From the
fourth day of July no other law is in force, within the state, by



278 REPORT OF THE ATTORNEY-GENERAL.

which their compensation is fixed, or by which it can be deter-
mined.

It follows, therefore, that from and after the fourth day of
July, 1902, the compensation to be paid these officers is the
amount fixed by the acts of the Twenty-ninth General Assembly.
If their compensation is increased by such acts they are entitled
to the benefit thereoi from and after that date.

Yours very truly,
Cuas. W. MuLLax,

Muxstorean Corrorations— Licarise Praxts—Boxps—The
authority to erect and maintain lighting plants inclodes
the authority to enlarge and extend the same, and
bonds may be issued for such extensions. A city is not
authorized to issue honds in anticipation of an indebt-
adness,

Des Moines. September 3. 1902,
Hon. Sam C. Smrru, City Solicitor,
Winterset, lowa. !

Dear Sir—I beg to acknowledge the receipt of your favor of
the 29th ult.

The question which you suggest is one as to which there is
considerable doubt. 1 will give you, however, my views briefly,
as supported by what I consider the best authority upon the
subject.

Section 720 of the code gives ample authority to cities and
towns to erect, maintain and operate electric light plants for the
purpose of lighting the city, The anthority to erect and main-
tain such plants necessarily includes the authority to enlarge and
extend the same, as the necessities of the city may demand.

Section 726 gives the authority to a city to issue bonds for the
purpose of purchasing or erecting such electric light plants, and
1 think gives the implied power to issue bonds for the purpose of
enlarging the same, as the demands of the city may require.

Wherever a city has created a debt for any purpose within the
powers conferred upon it by statute, it undoubtedly has the right
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1o issue negotiable bonds as evidences of such debt. Several of
the states have gone beyond this and held that a city has the right
to anticipate the creation of a debt, and the collection of taxes to
be levied for the payment thereof, and to issue and negotiate
bonds for the purpose of obtaining money, which may be ymmedi-
ately used for the purpose desired by the city.

This is the rule in Ohio, Wisconsin and Nebraska. The same
rule, with a slight modification, obtains in Indiana. Pennsyl-
vania has gone the full length of holding the right ol a city, with-
out express statutory authority, to issue negotiable paper in ad-
vance of any debt created, for the purpose of using the money
obtained upon the sale of bonds for street improvements,

Judge Dillon in his work on Municipal Corporations takes
exception to the holding of these courts, and in commenting
thereon uses this language;

“If the judment of the court in this case is to be taken a8
holding that a municipal corporation, merely by virtue of its
authority o pave streets, may, without any express paower,
borrow money, issue its negotiable bonds in advance, and
cell them as 4 means of raising money, to be applied to that
purpose; may issue them in any sum it pleases, and sell
them for any price it can obtain; and that bonds so issued
are commercial paper, with all the qualities and incidents
of such paper,—if such is the doctrine of the court, we feel
constrained to say that we are unable, notwithstanding the
ability with which it is supported, to regard it as otherwise
than unsound and dangerous.”

The supreme court of the United States, by a divided court,
has held that a municipal corporation possesses no inherent or
incidental power to raise loans or borrow money, where no debt
proviously exists, putting it upon the ground that such a power
must be conferred by legisiation expressly, or by plain impli-
cation. .

1 think, however, that it is the law, as declared by all courts
in which the question has arisen, that where a debt actually
exists, the city has the power to issue its negotiable bonds there-
for. within the statutory or constitutional limitation. In the
case under consideration, that power is specifically given by sec-
tion 726 of the code. No power is, however, given by the pro-
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visions of cur code for assumg negonable bonds of a aty, for
the purpose of purchasing, ereeting or extending electric hglt
plants m anticipation of the revenues of the oity, and before the
debt therefor s ereated ; and | very serionsly doubt the authority
of a city 1o scue ats bhonds for that purpose i adviance of the
creation of a debt contracted for the purchase, erection or exten-
sion of such plants.

It s within the power of a city, clearly, to contract a debt tor
the extension of an electric hght plant. It may iesue its city
warrants as an evidence of such debt, and when the extension is
completed, and the entire debt mcurred, there can be no doubt
as to its right to issue its negotiable honds for the purpose of
taking up such warrants and funding its debt.

Yours very truly,
Cras. W. MuniLaAN.

Saerirrs—ComprNsaTioN oF—The acts of the Twenty-ninth
General Assembly became alaw onthe 4th day of July,
1902, and sheriffs whose compensation was increased

by such act are entitled to receive the increase from
that date.

Des Moines, September 4, 1902.
Hon, Winiaam Larrapis, Ju.,
Clermont, lowa.

Drar Sik— 1 beg to acknowledge the receipt of your favor of
the 3d st '

The act of the last general assembly fixing the compensation
of sheriffs went into effect on the fourth day of July, and the
compensation which the sheriffs of the various counties of the
state are entitled to receive from and after the fourth day of
July, is that which is fixed by the act of the Thwenty-ninth Gen-
eval Assembly.  ‘There is no constitutional or statutory prohibi-
tion against ecither increasing or diminishing the compensation
of sheritts during their term of office, und the legislature has the
right to cither increase or diminish such compensation at w:ll,
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and may fix the ume when such mercise or dinmmuation <hall take
effect.
In the case under consuderation they have fixed ihat date as
the fourth day of July, 1902, when the act ok effeet as a law.
Yours very truly,
Laras. AN Ninvaas:

Svperior CourTs- EstasrLisaMext or— \When a superior
court is established by a vote of the people, the judge
thereof must be appointed by the Governor, and will
hold office until the next general election.

Des Moines, September 4, 1902,
Mit. . L. o,
Oclwem, lowa,
Diear Sie--1 beg to acknowledge the receipt of your favor of
the 3¢ st
The provisioms of chapter ¢ of the laws of the Twenty-eighth
General Assembly have given me a good deal of trouble n plac-
ing a construction thereon. | have finally, however, reached this
comclusion, which, while not entirely satisfactory, is the only one,
as it seems to me, which can be reached nnder the peculiar wortd-
ing of the act.
The provision of section 1 18
“Upon the petition of one hundred citizens of any such
city, the mayor, by and with the consent of the c‘umu'-],
may, at least ten days before any general election, 1ssue a
pm'cl:lm:ntion. submitting to the qualified voters of said oty
the question of establishing said court. Should a majorty

of all of the votes cast at such e¢lection upon such propo-
sition be in favor of said court, the same shall be thercby

established.”

This part of the section is clear, and no uestion can :n'i.sc’as
to its construction.  The court must be established by a majority
vote of the qualified voters of the city at a general c‘lcc'tiun.

The next provision is the one which is difficult of mterpreta-

tion, that 1s:
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“The judge of all superior courts now or hereafter estab-
lished shall be elected at the last general election preceding
the expiration of the term of office of the present incum-
bent."”

The legislature could hardly have chosen language more diffi-
cult of construction. A judge or other officer can not be elected
to an office which does not exist, and there can be no present
incumbent in any office which has not yet been created under the
provisions of the statute. But as giving force to all of the pro-
visions of the statute, so far as can possibly be done, 1 think that
the court should first be created and established by a vote of the
citizens of the city in which it is sought to establish the same.
The office is thereby created, but is without an incumbent. A
vacancy exists which must be filled by appointment by the gov-
ernor under the provisions of section 1272 of the code.

In your case I would suggest that you submit to the people at
the coming election, the question of establishing a superior court
in your city. If a majarity of the ballots of the electors of the
city are in favor of the establishment of such court, it is therehy
established under the provisions of chapter ¢ of the laws of the
Twenty-eighth General Assembly. A certificate from the judges
of the election, showing that such court has been established by a
majority vote, should then be transmitted to the governor, and
upon receipt of such certificate, with a showing that there is a
vacancy in the office of judge, he will appoint a judge of the
court to fill such vacancy, who will hold office until the next gen-
eral election, when his ‘successor will be elected under the pro-
visions of chapter 9 of the laws of the Twenty-eighth General
Assembly,

1 see no other method of procedure by which the machinery
of a superior court can now be created, established or put in mo-
tion under the laws as they exist. Yours very truly, .

Cuas, W. MuLnan,
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Laxp—Suspivisions oF —The phrase “each governmen
subdivision” in section 1 of chapter 60 of the laws of

the Twenty-ninth General Ammbly.‘refers to a
quarter-guarter section or a lot containing less than

forty acres.
Des Moines, September 5, 1902.

Hox. M. C. WOODRUFF, W—
Land a'r Chi. Great \Western Ry., y
Yo REEE St. Paul, Minn.

DEAR Sir—1 am in receipt of your favor of the 4th inst,, ask-

i # t subdivision”,
ine a construction of the phrase, “‘each governmen et
3;us«l in secticn 1 of chapter 6o of the laws of the Twenty-ninth
General Assembly. )

’S?Cti(m 2307 of the Reyised Statotes of the United States pro-
o section, the
“[n every case of the subdivision of a quarter section,
lines for the subdivision thereof shall run north .and sm;‘lg;
and the corners and contents of half quarter sections w 2
may thereafter be sold, shall be asoerlamcgl in the lmhe i
and on the principles directed and prescribed by the e
tion preceding; * * * and in every casc of a divisi -
of a half quarter section, the line for the davumntthaeuls >
chall run east and west, and the comers and m:ﬂ:‘slﬂl
quarter-quarter sections, which may thereafter be *
be 'ned,gsmrlyasmyhe.mthemnpua m:
thepﬁudplesdimdmdprmi!:qdbythcmmnpnc:d
; and l’racﬁomlscdimoonmmfewormtﬁn
one hundred and sixty acres shall, in like manner, as nea ¥
as may be practicable, be subdivided into quarm-g'mm
sections under such rules and regulations as may pre
scribed by the secretary of the interior.

i i this statute by
Thecumtmchon‘whmhhashew;)h.mlupn? . i
the courts of the United States and of this state, :._sﬂmtthgm‘l;
est‘ovmhlmhdivisionci'aminunaqummm
section, or’ forty acres. T
This construction is recognized in:
“orbin v De Wolf, 25 Towa, 124;
gnwmfv::. Corbin, 25 lowa, 144;
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Eldridge v, Kuehl, 27 lowa, 160;
Bulkiey v. Callanan, 32 lowa, 461;
Smith v, Easton, 37 lowa, 584.

While it is true that in subdividing a section no corners are
located intermediate between the section and half section corners,
such corers are in law regarded as equidistant between the two
established corners. The subdivision of quarter sections into
half quarter section and quarter-quarter sections is authorized
by act of congress approved April 5, 1832,

The legislature of the state. having in mind the decisions of
our own court referred to, and the provisions of the statutes of
the United States, and the regulations of the interior department
at the time of the passage of chapter 60 of the laws of the
Twenty-ninth General Assembly, undoubtedly used the phrase,
“each government sublivision”, as referring to the smallest divis-
ion of a section, namely ; a quarter-quarter section, or a lot con-
taining less than forty acres, as shown by the government survey,

Yours very truly,
Cuas, W, MuLran.

Eveertox—Reaistry or Vorers—Voters whose names are
not upon the poll books of the last general election,
and who have not voted at any subsequent election,
must register to entitle them to vote.

Des Muoines, October 28, 1902,

Mr. ScorT SKINNER,

Creston, lowa.

DrAr Sik—In response to your request, [ make the following
suggestions as to the registry list which must be prepared by the
registry boards for the election of 1902

1 desire to preface what 1 here say with the statement that the
matter is not within the jurisdiction of this office, nor one upon
which I can express an official opinion, unless if should be
referred to me by one of the departments pf the state. T simply
give my views of the requirements of the statute as a Jawyer, and
not in my official capacity.
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Section 1084 of the code provides:

i registry of voters shall be taken in each year of
a pt:ldn:lwmal election. For all other state or municipal elec-
tions, general or special, the registers shall prepare a new
registry book in each year, by copying from the poll book
of the preceding general election all the names found therein,
adding thereto those of all persons registered and vmm't
B B o af sach voer 1 1y Appear oo

101 Ol eac !

l&m;;%g:l;cgistry book, which, when thus made
np,shallheuudatmdlelectimu:mlanewreguuybpk
is prepared as required by law. Every person thus regis-
tered shall be considered as entitled to vote at any .dﬂ:ticm
at which said registry book may be used, unless his name
shall be dropped by the correction of registration, as author-
ized by law.” )

Under the provisions of this section, it is the duty of the regis-
try board to prepare a new registry hook in each year, by copy-
ing from the poll book of the preceding general decnon the
names of all of the persons who voted at that election, and by
adding thereto the names of all electors registered and who voted
at any subsequent election. The book so prepared constitutes
the registry list, and the persons whose names are thus carried
on to the new book so prepared, are entitled to vote without fur-
ther registration.

ltrg;m's from the provisions of this section that the names
of persons which were upon the registry list at the last presiden-
tialde:tion,andwiﬁchdomtnmarummepﬂbookdthe
mwm.mmuwmmmm
uaenewmgim-yhmk.asdaemdthmmlymm
ﬂthhﬂmﬂdmknmdw!mmwumﬂw
poll hooks of that election, and such others as voted at a subse-
quent election, are entitled to be thus entered in the new registry
book.

All voters, whose names are not upon the poll book of the last
MMM«MM“M.:WW&
ﬂon.'mﬂnppu:hcfomﬂ:f&imhmtdandrwifmudect-
ors, to entitle them to vote at the election for which the new
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registry book is prepared, subject only to the right to register
upon election day, if they fall within the provisions of section
1082 of the code, Yours very truly,

Cras. \WW. MuLLAN.

OsrroraTHs —RE Examisation oF—An osteopath who has
failed in his examination isentitled to a second exami-
nation within three mcnths thereafter without further
feo.

Des Moines, Decenber 10, 1902.
Dr. J. F. KENNEDY,
Secretary State Board of Medical Examiners.
Drar Sir—Your letter of the &h ult,, asking whether oste-
opaths who fail in an examinatien, are entitled to a re-examina-

tion by the board without the payment of an additional fee, i
received,

Section 2583, as amended by the Twenty-ninth General As-
sembly, provides:

“The fee for said examination, which shail accompany
the application, shall be ten dollars, and the examination
shall he conducted in the same manner, and at the same
place, and on the same date, that physicians are examined,
as prescribed by section 2576 of the code.”

Section 2576 provides:

“Any one failing in his examination shall be entitled to
a second one within three months without further fee.”

Construing the provisions of these two sections together, as
they must be, T am of the opinion that the provision ahove
quoted from section 2576 must be held to apply to the examina-
tion of osteopaths as well as to physicians, and that any osteo-
path who has failed in his examination shall be entitled to a

second examination within three months thereafter, without fur-

ther fee. Yours very truly,

Cras. W, MULLAN.
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Roap Svrervisors —The road supervisors elected
at the general election in the year 1902 hold office
until a consolidation of the road districts under the
township system.

Roaps

Des Muoines, December 12, 1go2.
Hox. AV, B. Rowinaxy,
Harlan. lowa.

Diar Sik—DPlease pardon my delay in answering your letfer
of the 22d of October, but absence from my office and the press-
ure of business has prevented my reaching it befove.

The matter 15 not one upon which | should give an official
opinion, unless it should be referred to me by one of the depart-
ments of the state, of which 1 am the legal adviser,

As a matter of courtesy to you, however, [ will suggest that
section 1075 of the code provides:

“At the general election i each even-numbered year, there
shall be elected in each civil township, one township clerk,
and where not otherwise provided, one assessor, and one
road supervisor in each road district, to be elected by the
voters of such district, who shall hold their office for the
term of two years.”

If your county is under the old road district system, there
was undoubtedly elected at the last general election held m No-
vember of the present year, a road supervisor m each road dis-
trict. His term of office would be two years from the first Mon-
day in January, 1903, except for the provisions of chapter 55
of the acts of the Twenty-ninth General Assembly. The road
supervisors, elected at that time, should qualify on the first Mon-
day in January and hold their respective offices until the taking
effect of chapter 53 of the laws of the Thwenty-ninth General
Assembly, when the consolidated township system will become
effective under that act. During their period of office they would
have the control and supervision of the roads of their respective
districts as though no such law had been enacted by the last
general assembly. When the consolidation provided for by chap-
ter 53 is accomplished. and the new system inaugurated, their
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duties as road supervisor will necessarily cease, and the improve-
ment and care of the roads of each consolidated district will
then fall within the duties of the township trustees.

Yours very truly,

Creas. W. Murrax.

ConTacrovs Disgasgs—Boarp or HEAvta—Prsr Hovusns—
A board of health of a city has power to erect, main-
tain and control a pest house outside of the corporate
limits of the city.

Des Moines, December 12, 1902.
Hon, Dxrra, G. Morcan,
Council Bluffs, lowa.

Drar Stir—Your favor of October 1st has heen upon my desk
a long time, and pressure of other business has prevented me
from answering before.

T will call your attention to section 2575-a, which is found
upon page 272 of the supplement to the code, relating to the loca-
tion of pest houses for the treatment of infectious or contagious
diseases.

By sections 2575-a and 2573-ly, the legislature undoubtedly
intended to provide that a city should be allowed to maintain
a pest house or hospital for patients affected with contagious or
infectious diseases, outside of the city limits, and that the munici-
pal authorities should have exclusive jurisdiction and control of
such pest house or hospital. That if a controversy should arise
between the city and the local authorities outside of the munici-
pal corporation, as to the erection and maintenance of such pest
house, such controversy shall be referred to the president of the
state board of health, who shall forthwith appoint a committec
of three, who shall, upon two days’ notice to the parties inter-
ested, investigate the matter and make such order in the premises
as the facts warrant, and that their order shall he final.

1f for any reason the township outside of your city objects to
the location of a pest house within its limits, the matter should
be referred to the president of the state board of health, a com-
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mittice should be appummied by hime and the lueation of the pest
house deternuned by such committee, and when so determined
the crder made by the committee is final and conelusive,
Nours very truly,
CHas. W. Munian.

ADMISSION TO THE BAR—QUALIFICATION AND KXAMINATION
OF ArprLicaNTs - -Bvidence of preliminary eduecational
qualifications must be presented to the board of state
law examiners in the mauner required by the rules.

Des Moines, December 12, 1goz.

Mg, Cuias. N. GrEGORY,

Dean of College of Lazwe, State University,
lowa City.

My Dear Mi. Grrcory—I beg to acknowledge the receipt of
yvour esteemed favor of the 11th inst.

[ fully appreciate the situation in which you find yourself upon
the question of admitting students who are not graduates of a
high scheol to your law elass. 'The board of law examiners has
encountered this difficulty since the time of its organization, andi
it has so far adhered to the strict rule that the applicant for
examination must bring his certificate of graduation in the regu-
lar course of study from the school from which he graduated, or
submit to the preliminary examination required by statute.

Our reason for holding to the strict rule is largely because
apphicants for examination for admission to the bar who had not
regularly graduated from a high scheol having a course of three
vears, appeared to find no serious difficulty in obtaining certifi-
cates from superintendents of schools that they had taken the
full three years’ course although they had not graduated, Others
presented ecertificates that they had taken a course of study fully
equal to the three years’ course of a high school which fitted
pupils for entrance into the lewa University. While others pro-
duced certificates and affidavits from principals and superin-
tendents of high schools that, while they had not graduated from
any high school, their educational qualifications were equal to
those of a high school graduate, and such as would admit them

to the state university.
19
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To simplify the difficulty in determining the various questions
arising under certificates and athdavits given by school superin-
tendents, the Loard adopted the simple rule that cach applicant
must present his diploma or certificate of graduation, which alenz
would Le accepterd as evidence of his educational quahfications,
or submit to the prelimmary exammmation required. \We have
found this rule to be a good one, as now every applicant for a
law examination understands that he must be a graduate of 1
high school, academy or college, and present Iis certificate of
graduation as evidence of that fact, or take the prelimnary ex-
amination,

I believe the rule established Ly the board to be one which is
very heneficinl to students who intend to enter the law, as they
know in advance that they must complete their course of study
and graduate before they can be admitted to the bar, and f a
rule of this character should be adopted by the university and
gencrally undervstoad throughout the state, | lselieve that it
waonld be equally heneficial to the uwmversity law class.

While, as is suggested in vour letter, it seems a hardship to
refusce a man the right to enter who has pursued three full years
of study and brings the proper certificate thereof, and accept an-
other student who brings his diploma of graduation showing the
same course, 1t 1s perhaps a question of different forms ¢f evi-
dence, but the cvidence which can be accepted in cases of this
kind must be determined by the board of law examiners and the
ofticers of the university; and so far the board has thought it
wise Lo aceept no other form than the diploma of graduation,
andl the result has been very satisfactory.

IT you abandon this form of evidence. and permit certificates
given by schoul superintendents or principals, who are disposed
o favor and assist young men wishing to enter the law class,
the standard required by the statute will unquestionably be low-
ered, and the result will be detrimental to the law class and to the
bar of the siate.

I will submit a copy of vour letter to the different members
of the board, and ask them to give me in full their views upen
the question, and will then write you again upon the subject.

Yours very truly,
Cuas. W. MuLLaN.
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SHERIFFS - -Fres—A sheriff is entitled to retain all mileage
collected by him in the service of civil process.  All
other mileage received by him must be accounted for
to the county, and he must account for and piay over
fees received by him when acting in his official
capacity in cases before justices of the peace, mayors,
referees, ete.

Des Moines, lowa, December 12, 1902,
Hon, T, M. McApanm,
Mt Pleasant, lowa.

Diar Sig—Pressure of business and absence from iy office
have prevented my answering your favor of the 24th of Sep-
tember before. 1 may also suggest that the matter is not one
upon which I should give an official opinion, unless the same
should be referred to me by one of the departments of the state,
of which T am the legal adviser. As a matter of courtesy, how-
ever, I will say that section 1 of chapter 27 of the acts of the
Twenty-ninth General Assembly specifically provides that the
sheriff shall be allowed to retain all mileage collected by him
i the service of civil process. There is no provision contained
in the law which permits him to do so upon criminal process.
It therefore logically follows that the legislature, having spec-
ifically provided what mileage may be retained by the sheriff,
all other. recetved by him is excluded from the provision of the
statute, and he must account to the county for the same.

As 10 whether he must account for fees received in eriminal
cases before justices ©f the peace, mayors, federal 1eferces, no-
taries, etc., 1 think the true rule is this: Wherever he 1s called
upon, as sheriff of the county, to act m s official capacity, the
fees which he receives for the service he i1s thus required to per-
form must be accounted for to the county, It 1s impossible to
give an abstract rule more clearly than the one stated, which
will apply to all classes «f cases. Yours very truly,

Cuas. \V, Muntaxs.
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ADMISSION T0 THE BAR—QUALIFICATIONS OF APPLICANTS —
Examination as to preliminary educational qualifi-
cations made by persons other than the state board of
law examiners will not be aceepted by the board.

Des Moines, December 18, 1902.
Hox. Ciias. N. Grecory,
lowa City, lowa.

My Dear Gricory—Enciosed herewith I hand you the let-
ters of the other members of the state board of law examiners,
relating to the question of prooi of the educational qualifica-
tions of law students, which I will be pleased to have returned
to me after you have read the same.

I hardly see how it is possible to make an exception of the
University, o far as the examination of its law class is concerned,
and to put such examination on a basis different from that re-
quired of other law schools. 1f the state hoard should adopt
the examination made by the University examiner as to the edu-
cational qualification of the law students, it could be very reason-
ably urged that the same rule should apply to other law schools;
and if this should be done, one of the results, sought to be at-
tained by the enactment of the law under which the board is ap-
pointed, would be entirely lost.

It may be suggested that the University is a state institution,
and that therefore the examination made by its examiners as to
the educational qualification of students seeking to enter the law
class, should be accepted by the state board. [ can, however,
hardly agree with this proposition, as it seems to me the Univer-
sity is simply a state institution whereby the state furnishes to
its people an opportunity to acquire an education, and when its
students have taken the course prescribed by the University
they are then ready to apply for admission to the har upen ex-
actly the same footing as though they had taken a like course
at any other institution of learning. e

Holding this view, I am unable to see how the board can ac-
cept any examination as to the educational qualification of law

students in lieu of that required by the statute to be made by the
board. '

NP7

et &
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Personally I have no doubt that the examination niade Ly
your exanuner wonld, (o say the least, be as thorotugh as ote
made by the boavd, buat the law requmres that appheants  for
adnussion to the bar, who are not graduates, must take a pre-
limimary educational examination, given by the state board ol
law examiners, befure they are admitted to the law examina.
tion, and this provision should. in my opinion, be carried ont in
letter and in spirit by the board.

No student will suffer any hardship by a strict enforcement
of this rule.  If he is not a graduate at the time that he enters
the law class, he knows that he must submit to a preliminary
examination before he can be admitted to the bar, and he must
prepare himself for such examination. If by any chance he
should fail, such failure does not prevent his taking a second
examination and Leing admitted after he has prepared himself
therefor. Yours very truly,

Cras, \WW. Murran.

Roaps—Levy or Taxes rvor—It is the duty of the town-
ship trustees at their April meeting, 1908, to levy the
road tax for that year, and also the road tax for the
year 1904; the road tax of 1903 to be collected and
expended as provided by the code prior to the acts of
the Twenty-ninth General Assembly. '

Des Moines, January 29, 1903.
Hoxn. IY. P. GREENLEE,
Red Oak, Towa.

Diar Sik—I Leg to acknowledge the receipt of your favor of
the 26th inst.

Under section 1540, as amended by the Twenty-ninth Gen-
eral Assembly, I think the township trustees must levy the prop-
erty road tax for the year 1903 as provided in that section of
the code before it was amended. ‘This tax i1s to be paid in cash
and to be collected and expended during the year 1903. They
must also in 1903 levy the road tax for the year 19o4, which
shall be.certified to the county auditor and entered upon the tax
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books and callected by the county treasurer as other taxes; that
15, the levies for 1goz and 19og must both he made in the spring
of 1903, the frst levy to be collected and expended, as provided
Ly section 1340 of the code, during 1903 ; the other IE\:'_\-' to be
certified, ecllected by the county treasurer and e made available
for the year 19og4.

I see no objection to hoth of these levies being made at the
April, 1903, meeting, and at the same time, and I think this was
the intent of the legislature in amending section 1540.

In reply to your questions submitted 1 will answer—

First—That it is the duty of the township trustees at their
April, 1903, meeting to levy the road tax for the year 1904d.

Second—That it is their duty at their April, 1903, meeting
to levy the road tax for the year 1903, which shall be collected
and expended as provided by the code hefore the amendments
made to chapter 2 of title VIII by the Twenty-ninth General
Assembly.

[ think your interpretation of the statute is the correct one.
and that the acts of your board are in compliance with the pro-
visions of the law. Yours very truly,

Cuas. W. MuLiaN.

CoLLATERAL Inmgrrranoe TAx—A bequest by a decedent
to a priest to pay for services to be rendered in per-

forming masses for the soul of the deceased, is liable
to collateral inheritance tax.

Des Moines, February 5, 1903.
Hox. G. S. GiLsirTson,

Treasurer of State.

Dear Sik—1 have given the questions raiced in the letter of
Messrs. Longueville & Kintzinger of February 3d, considera-
tion, and beg to make the following answer thereto:

Section 1467 of the code provides:

¢ :’-\:ll property within the jurisdiction of this state, and
any mterest therein, whether belonging to the inhabitants
of this state or not, and whether tangible or intangible, which
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shall pass by will or by the statutes of mheritance of thig or
any vther state. ar by deed, grant, sale or gift. made or in-
tended to take 1w possession or in enjoyment after the death
of the grantor or donor, to any person m trust or other-
wige, cther than to or for the use of the father, mother, hus-
hand. wife, hneal descendant, adopted child, the lineal
descendant of an adopted child of a decedent, or to or for
charitable. educational or religions societics or institutions
within this state, shall Le subject to a tax of five per centum
af 1ts value, above the sum of one thounsand dollars, after
the paviment of all debts.” ete.

The provisions of this section are clear and explicit, and no
question can arise as to their proper construction, or the char-
acter of property which falls within its provisions.

It the estate of Anton Hemmi under consideration. it appears
that the decedent bequeathed one thousand dollars to three dif-
ferent priests named in the will. It is claimed by the executor
that such bequest is not in the nature of a legacy to these priests,
but 15 money set aside to them for the payment of services to he
renlered.

The position is clearly untenable. The money so given to the
priests passes by the will of the decedent, and takes effect after
his death, and 1t makes no difference whether it 1s in pay-
ment of services to be thereafter performed, or whether it is a
legacy given without any services to be rendered therefor. Any
property which passes by will or by deed, grant, sale or gift, where
suich bequest or property conveyed by deed, grant, sale or gift,
is intended to take effect after the death of the testator, grantor
or donor, if given or conveyed to any person other than the
father, mother, hushband, wife, lineal descendant, adopted child,
lineal descendant of an adopted child, or to or for charitable, edu-
cational or religious societies or mstitutions within the state, 18
subject to pay the collateral mheritance tax under the statute.

The one thousand dollars bequeathed by Anton Hemnu is
property conveyed by his will and passes to the enjoyment of the
Leneficiaries after s death, and the fact that such beneficiaries,
in consideration of such bequest, are to perform masses for the
soul of the decedent, does not take the property so given out
of the class which is liable to pay the collateral inheritance tax,
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The fact that the services to be rendered by the priests are of
a religious character can make no difference, as the statute only
exempts property given for charitable purposes or to educational
or religious societies or institutions, and a priest does not fall
within any of the classes or institutions to which property may
be given by a decedent and be exempt from the collateral inher-
Hance tax,
I think the one thousand dollars so given by the will of Anten
Hemmi is liable to pay the collateral inheritance tax.
Yours very truly,
Cras. W. MuLLAN.

Saerirrs—Kers—If the receipts of the office received by a
sheriff with the salary allowed by the board of super-
visors do not amount to the sum to which he is

entitled under the statute, the deficiency must be
made up by the county.

Des Moines, February 1o, 19o3.
Mr. J. P. Bosserr,

Primghar, lowa.

Drar Sir—I beg to acknowledge the receipt of your favor of
the 7th inst. \

While the matter concerning which you write is not one upon
which I can express an official opinion, unless the same shouid
be referred to me by one of the departments of the 'stzuc, of which
| am the legal adviser, upon an actual case pending therein, I
will make the following suggestion :

Your county having a population of 17,000, falls within the

provisions of section 510, as amended by the acts of the Twenty-
. - ¥ =
ninth General Assembly, which are as follows :

“In counties having a population of over eleven thousand
and lc§s than twenty-eight thousand, the sheriff shall re-
ceive, 1 full compensation for his services, includine the
salary provided by section 511 of the code, the sum 0% two
llmn.sand dollars per annum, the same to he paic_i out of the
receipts of the office. * * *  Apd that in counties having
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a pouplation of less than twenty-cight thousand, m which
the receipts of the office and the salary allowed in section 311
of the code, do not amount to the sum of eighteen hudred
dollars per annum, the board of supervisors shall, at the
January session thereof, make an allowance to the shenit
of a sum equal to the difference hetween the receipts of the
office for the previous year and cighteen hundred dollars,
* % % And, provided further, that all fees carned and
uncollected at the end of cach year shall belong to the county
and when paid by the clerk of the district court to be re-
ported to the board of supervisors and paid into the county
treasury.’”’

The construction which must be placed upon this statute 1s
that a sheriff is entitled to retain the fees collected by him as his
compensation for services in counties of the class of O'Brien to
the sum of two thousand dellars; and if the receipts of the office,
together with the salary allowed by the board under section §5i1,
do not amount to the sum of eighteen hundred dollars per an-
num, the board of supervisors shall make an allowance, at its
January session, of a sum which shall bring the compensation of
the sheriff up to eighteen hundred dollars.

The board is not authorized to fix a stated salary of eighteen
hundred dollars, its only authority being to make the annual
appropriation for a sufficient sum to bring the compensation of
the sheriff to that amount in case the receipts of the office are less.

In addition to this the sheriff is entitled to be reimbursed jron:
the county for all expenses necessarily incurred and actually
paid in the performance of his official duties in serving crimial
process or commitments to the penitentiary, industrial schools,
or asylums, which shall be audited and allowed by the hoard of
supervisors, as other claims against the county.

He is also entitled to retain all mileage collected by him in the
service of civil process.

The sums which he is entitled to from the county upon the
order of the board of supervisors should be paid by an order
uapon the treasury the same as other debts of the county.

Yours very truly,
Cuas. W. MULLAN,
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Errorion-—Recistrarion —Semoor.  Districrs—School dis-
tricts may be divided into different voting precincets
by the board of directors, and a separate register of
the voters of each precinct must be prepared by the
board of directors when the school district falls within
the class in which registration is required.

Des Momes, February 12, 1903.

Mi. JAMES SHIREY,

Centerville, lowa,

Diear Ste—I1 beg to acknowledge the receipt of vour favor
of the roth inst.

While the matter concerning which you write is not one upon
which I can express an official opinion, unless the same shou'd
be referred te me by one of the departments of the state, I will
call your attention to section 2755 of the code, as amended by the
acts of the Twenty-eighth and Twenty-ninth General Assem-
Llies; the amendment of the Twenty-eighth General Assembly
being section 1 of chapter 105, and that of the Twenty-ninth
General Assembly being sections 1 and 2 of chapter 125. The
section in its complete form will be found in the supplement to
the code upon pages 318 and 319.

It gives the school corporation the power to divide the district
into such number of voting precinets as the board of directors
may determine, and provides that a separate register of the voters
of cach precinct shall be prepared by the board from the register
of the electors of any city included within such school corpora-
tion, which register shall be revised and corrected annually by
a comparison with the last register of election of such cities.

The fact that a school district is not divided into different
vating precincts in nowise changes the rule as to registration, as.
it 18 required in all school corporations having five thousand or
more inhabitants.

Second—"The members of the board of directors may act on
the election board or appoint some suitable person or persons ro
do so.  The appointee so serving should he paid by the district.

Yours very truly,
Cuas. W, Murraw,

A e
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MuxnroipaL  CorRPORATIONS — COUNCILMEN COMPENSATION —
The members of a city council of the second elass are
entitled to receive one dollar for each regular or special
meeting not exceeding in the agoregate in one year the
sum of fifty dellars, except for services as members of
the board of review, and such compensation covers ali
committee service.

Des Muoines, February 12, 1903,
Flax, H. T. McCorMACK,
Knoxville, lowa.

Drar Sik—I Lkeg to acknowledge the receipt of your esteemed
favor of the roth st

The question propounded by you does not come within the
jarisdiction of my office, unless 1t should arise upon a prosecu-
tion for malfeasance in office; that 1s. 1 can not undertake to
e the adviser of every city or town council as to their rights
and duties under the statute. ‘These should be determined by
a city sohcitor, elected for that purpose.

As matter of courtesy to you, however, 1 will say that a care-
ful reading of sectiom 66y, as amended by the acts of the Then-
ty-eighth General Assembly, leads me to the conclusion that the
members of a city council of the second class, and of corpor-
ated towns, shall receive only one dollar for each regular or
special meeting, and the amount of their compensation shall not
in the aggregate exceed fifty dollars in any one year for all ser-
vices performed by them, except services as members of the
Loard of review. for which they are entitled to one dollar for
cch session of not less than three hours, which is to he paid
out of the county treasury. I‘he compensation thus specified
v statute covers all services performed Dby such councilmen,
either in .their capacity as members of the council at its 111:ect'ing
or for committee service. And any sum taken by them in ex-
cess of the amount thus fixed by statute would be an unlawful
z;l'}pmpriatiun of the public funds, amd an unlawful receipt by
them of money in excess of the amount to which they are legally
entitled. Yours very truly,

Cuas. W. MuLLAN.
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SHERIFFS

CompeExgatioNn or—Uncollected fees belong to
the county, and the board of supervisors should make
an allowance to bring the compensation of the sherift
up to the amount fixed by statute.

Des Moines, February 13, 1903.
Hox. Joun Hamwmivn,
Iritt, lowa.

Diar Sir—I beg to acknowledge the receipt of your favor
of the 11th inst.

While it 1s no part of my duty as attorney-general to furmsh
opiions 1o county attorneys or boards of supervisors, [ will, as
a matter of courtesy, however, give you my views upon the gues-
tions propounded in your letter.

Section 510 of the code, as amended by the acts of the T'wenty-
ninth General Assembly, provides that all fees earned and uncol-
lected at the end of each year shall belong to the county, and
when paid by the clerk of the district court, be reported to the
board of supervisors and paid into the county treasury.

Under the facts of the case which you suggest, if the sheriff
had only received five hundred dollars as fees up to the end of
the year, and there were still two hundred dollars fees uncol-
lected, which had been earned, the board of supervisors should
make an allowance of four hundred dollars to bring his com-
pensation for the half year to nine hundred dollars, and all of
the two hundred dollars earned fees which had not been collected
would then belong to the county and be paid into the treasury
when collected.

Second—Under the provisions of section 308, the salary fixed
by the board of supervisors for the county attorney at the be-
ginning of the year 1902, would continue during that vear, and
the minimum salary provided by the legistature could not be
paid or received until the vear following the enactment of the
statute. Yeurs very truly,

Cras. W. Murran.

H
i
i
1
1
i
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Corraterar IxagriTaxcr Tax—Where personal propoerty
was bequeathed to a collateral heir, charged with a
life estate and placed in the hands of a trustee for the
benefit of the person holding the life estate and the
person to whom the bequest is made, before the enact-
ment of the collateral inheritance tax law, it does not
become liable to pay such tax upon the death of the
life tenant, as the title thereto passed prior to the
enactment of the law.

Des Moines, Febroary 14, 1003.
Hox. G. S. GILBERTSON,
Treasurer of Staie.

Dear Sik—After a full and careful examination of the ques-
tion as to whether the property now in the hands of the trustee
appointed by the will of Helen . Griffith, and in which Helen
T. Groverman had a life estate with remainder over to Susan
R. Groverman, I have reached the conclusion that the money
in the hands of the trustee is not liable to pay the collateral in-
heritance tax. Upon the death of Helen I’. Grifiith, the money
directed by her will to be placed in the hands of the trustee, and
in which Helen E. Groverman took a life estate vested at once
in Susan R. Groverman by the terms of the will. The title
thereto passed under the will to Susan R. Groverman and she
became the owner thereof in fee subject to the life estate given
Helen E. Croverman, before the enactment of the collateral in-
heritance tax law. It thercfore follows that upon the death of
Helen E. Groverman, the life tenant Susan R. Groverman he-
came entitled to the possession of the property, to which she had
held the legal title before. She did not succeed to t.ln: title to
the property after the enactment of the collateral inheritance law.

For these reason the property is not liable to such tax.

Yours very truly,
Cras. W. MULLAN.
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Townsuip CLerg—UonMPENSATION oF —A towaoship clerk is
entitled to five per cent upon all money coming into
his bands by virtue of his office, except money received
from his predecessor and except money collected and
paid out for road purposes, upon which he shall be
allowed two per cent only.

Des Moines, February 20, 1903,
Mg. J. E. SNEDAKER,
Mount Ayr, lowa.

Dear Sie—1 beg to acknowledge the receipt of your favor of
the 18th mst,

Should not your inquiry be referred to the county attorney of
your county rather than to the attorney-general, as it is a matter
strictly within his junisdiction, and not within the jurisdiction
of this office, nor is it one upon which I can express an official
opinion, unless it should be referred to me by one of the depart-
mients of the state.

I will, however, suggest that the provisions of the statute re-
lating to the compensation of township clerk seem to be very
clear and explicit.

First—He is entitled 1o five per cent of all money coming into
his hands by virtue of his office, gxcept money received from
his predecessor in office, unless otherwise provided by law.

Second—Section 1538 provides that he shall receive two per
cent on all money collected by him and paid out for road pur-
poses.

The section last referred to is a limitation, and must be con-
strued in connection with sulxdivision 2 of section 591; and the
two construed together would read in substance:

“He shall be entitled to five per cent upon all money com-
ing into his hands by virtue of his office, except money
received from his predecessor, and except money collected
and paid out for road purposes upon which he shall be al-
lowed only two per cent.”

Your constructicn of the statute is, in my opinion, correct.

Yours very truly,
Cras, W. MuLrax.

REPORT OF THE ATTORNEY-GENERAL. 303

Exrravimion—Proor oF Commissiox oF OFFENSE AND oF
InvormaTioN or CompPraINT FiLED—The application for
the extradition of a person charged with the commis-
sion of a crime in another state should be accompanied
by an affidavit setting forth the circumstances of the
commission of the offense, and a duly attested copy of
the indictment, preliminary information or complaint
before the request for extradition is granted.

Des Moines, February 21, 1003
Mi. Jous Briag,

Private Secretary to the Governor.

Dear Str—An examnation of the requisition, made by the
governor of Kentucky upon the governor of this state, for the
extradition of J. D. Wurtsbaugh for the crimie of bigamy claimed
to have been committed in Kentucky, discloses that such requisi-
tion and the evidence in the fortn of written affidavits attached
thereto, does not comply with the requirements of our statute,

Section 5171 of the code provides:

“No executive warrant for the arrest and surrender of a
person demanderd by the executive authority of another state
or territory, as a fugitive from justice of such state
or territory, * * * shall be issued, unless the requi-
sition from the executive authority of such other state or
territory, * * * is accompanied by sworn evidence that
the party charged is a fugitive from justice. and by a duly
attested copy of an indictment. preliminary information or
complaint, made before the court or magistrate authorized
to receive the same.”

The affidavit of Mr. H. Edwin Rowe, attorney for the com-
monwealth of the Sixth district of Kentucky, states in his swormn
application for a requisition that the said ]. D. Wurtshaugh is
a fugitive from justice. Such statement is a conclusion of law
which mnst be inferred from the facts in the case, and the facts
1pon which sueh conclusion is based is nowhere set forth in the
applicat
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In Jones and Atkingon ©. Leonard, 50 lowa, 107; it is said:
“There are grave doubts whether such a statement con-
stitutes the evidence required by the statute. Whether the
plaintifis were such fugitives is a mixed question of law
and fact. The latter being stated or ascertained, a legal
conclusion would follow or be based thereon. Instead of
stating facts, the affidavit states nothing more than the legal
conclusion of the person making the affidavit. The statute
requires the governor 1o determine whether or not the per-
son o persons are fugitives from justice. Sworn evidence
is to be submitted to him to enable him to do so. Such
evidence may be in the form of afidavits. But instead of
any facts being stated, upon which an independent judg-
ment could be formed, the governor must have relied wholly
oft the Jegal conclusion of another. It seems 10 us that to
sanction such a proceeding would be establishing a danger-
ous precedent.”

There should be attached to the application for the requisition,
an affidavit fully setting forth the facts and circumstances of
the commission of the offense, and the facts, circumstances and
time when the person charged fled from the jurisdiction of the
state in which the crime is claimed to have been committed.

Second, there should be a duly attested copy of an indictment,
preliminary information or complaint made before the court or
magistrate authorized to receive the same, specifically charging
the person sought to be extradited with the crime which it is
claimed he has committed. [f an indictment has been found, a
duly attested copy thereof, under the seal of the court to which
it has been returned, should be attached to the application. If
a preliminary information or complaint has been filed before any
court or magistrate, having jurisdiction to try the case upon pre-
liminary information or otherwise, a certified copy of such pre-
liminary information or complaint, given under the hand of the
magistrate or clerk of the court, together with a certificate of
such magistrate or clerk, showing that the same has been duly
filed by such magistrate or clerk, and that the hearing thereof
is pending the arrest or extradition of the person charged,
should be attached to the application.
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1 find an affidavit, daly sworn to by P. E. Wurtsbaugh, which
m]itmrr:: atjo chadlﬁe Jesse D. \Vurtfrhau.gh of the erime of bigamy
oy i the county of Davis and state of Kentucky, but

1s no evidence that such affidavit was ever filed in any
ct;:u:h or by any magist.rate as a preliminary information upo;'l
\\A“:M:“::hrrant could issue for the arrest of the <aid Jesse D).

I would suggest that the requisition with all of i
and papers attached thereto be returned with thc“i‘::fﬂmd:?o:
to the persons desiring the arrest and extradition of Jesse D
Wurtsbaugh, that an affidavit be made by some one haviué per-
sonal knowledge of the facts, setting forth explicitly the com-
mission of the offense charged and the fact that thereafter, i
it is true, the said Jesse D. Wurtsbaugh fled from the smte. of
i\.cn.tm.:k.\- to avoid punishment for the crime charged, That a
preliminary information be duly prepared, sworn to 4nd filed
before a proper magistrate having jurisdiction of the case and
a warrant be issued thereon for the arrest of the said _Ics;e |
Wurtsbaugh, and that certified copies of such information anti
warrant, given under the hand of the magistrate or court in
which the information is filed, be attached to the application.
Further than this, I think there should be evidence in the fortn of
an affidavit, showing that no divorce was granted the said Jesse
D. Wurltslnugh or to Stella A. Wurtshaugh, dissolving the bonds
of matrimony existing between them after their marriage on the
27th day of February, 1884, As the presumption of law is, in
thr_ahunoe of evidence to the contrary, that the impadirl‘;an
which is claimed to exist as to his marriage with Eva T. Wurts-

haugh.was removed before such second marriage by divorce or
otherwise. And such affidavit should further show that the said
Stella A. Wurtshaugh was living at the time of such second mar-
riage. Very respectfully,

Cras. W. Muriax,
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Juptonar Distriors COMPENSATION OF JupeEs,

Des Moines, February 21, 1903,
Hox. Hexgy BANEs,
Fort Madison, lowa.

Dear Ste—Your letter of the 17th inst. to Hon. B. FF. Car-
roll. Auditor of State. has been referred to me, together with his
request that | determine what salary you are entitled to receive
under the act of the Twenty-ninth General Assembly.

Phere seems to be some confusion in the statutes regarding
the election of judges in the first judicial district, and T will he
pleased to have any assistance which you ean give me in arriv-
ing at the facts in the case.

Prior to the adoption of the code of 1873, Lee, Henry, Des
Moines and Louisa counties constituted the first judicial dis-
wict of lowa. 1 think the district remained without change
until 1886, when it was changed by chapter 134 of the acts of
the Thwenty-first General Assembly. Henry and Lowisa coun-
ties were taken out of the district, and it was then composed
of the counties of Lee and Des Moines. It then continued with-
out change until 1896, when Des Mpbines county was taken out
of the district and Lee county created the first judicial district
of the state.

Section 584 of the code of 1873 provides:

“A district judge and a district attorney shall be chosen
in each judicial district, except the twelith and thirteenth,
at the general clection in the year 1874, and each fourth
vear thereaiter.”’

Lee county having always formed a part of the first judicial
district, and a judge having been elected therein in the year
1874, who, under the constitution, would hold his office for four
years from and after the first day of January following such
election, T am unable to understand the language of section 5 of
chapter 121 of the acts of the Twenty-sixth General Assembly.

Section 2 of that act creates Lee county as the first judicial
district of the state. At the time the act went into effect, there
must have been one or more judges of that district who had been
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clected under the law as it existed prior to the passage of cf
ter 121, In the regular course of the expiration u? the tml-?::-‘-.
of office of such judges, the offices should have been filled at
the general election in the year 1888; and | am free 10 say th:t
I (lu. not now understand why the legislature dt“uigﬂ-&lltd) suct
election to take place in the vear 1899, y

. If, u.mlcr section 5 of chapter 121 of the acts of the Twenty-
sixth General Assembly, you were elected for the term of four
years, could a subsequent legislature abridge yvour term of office?

[f in the regular course of the expiration of the term of uﬂic.'
of judge of that judicial distriet, you were elected in the m:
1898, it seems clear to me that your office was for the tem); of
four years, and that it must again be filled by the election :'n
1902, But, as 1 have indicated, I am at a loss to understand
why the year 1899 was fixed by the Twenty-sixth Genera! As-
sembly as the year when a judge in that distriet should be elected

It may be in the hasty examination which I have given thi;
matter, | have overlooked some act of the legislature that ma
expluin. this apparent discrepancy, and 1 will be pleased to ha.v-r:
your views upon the question before giving the auditor my
opinion. Yours very truly,

Cuas. W. MuLran.

Jupician Distriors— Ereerioy or Jopnees—CoMpessaTion
oﬁr—-—’l'lm date “1899" fixed by the act of the Twenty-
sixth General Assembly for the election of judgesin the
first judicial district is an error, and should be “I8§8."
The judge of that district elected in 1902 is entitled
to the increased compensation fixed by the Twenty-
ninth General Assembly.

Des Moines, February 27, 1903.

Hox. B. F. CarroLr,
Auditor of State.

DEar Stk—In response to
AR StR— M5 your verbal request that [ advise
You as to whether the judge of the first judicial district of lIowa
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is entitled to the increased compensation fixed by the Twenty-
ninth General Assembly, 1 have to say that from the time of the
enactment of the code of 1873 to the present time, each judge
of that district has been elected every four years beginning with
the year 1874, after the code went into effect. These elections
have occurred since that time in 1878, 1882, 1886, 18g0, 180,
1808 and 1902, At the time the act of the Twenty-sixth Gen-
eral Assembly went into effect, the judge of that district was
then serving the term for which he had been elected in 1894,
and which would expire the first day of January, 1899. The
election to fill that office, after the expiration of the incumbent
term on the first day of January, 1899, would necessarily have
to be the November election of 1898, and it is clear that the
TI'wenty-sixth General Assembly simply made a mistake when it
declared that the office should be filled at the general election in
1899, as such provision would have left the district without a
judge from the first day of January, 1899, to the first day of
January, 1900, unless it could be held that the act extended the
term of the incumbent one year, and this I think is not tenable.
The simple fact is that the figure 9 was inadvertently written
in the act instead of the figure 8, and the error was not discov-
ered until the passage of the bill. The present incumbent was
elected in the year 1898. No election was held in 18gg. His
term of office would expire on the first day of January, 1903.
He was re-elected at the general election of 19o2. This makes
a straight sticcession in office by an election held every four years
from 1874 to 1902. Judge Banks, having been legally elected
at the November election of 1902, qualified and taken his office
on the first day of January, 1903, is clearly entitled to the in-
crease of salary fixed by the act of the Twenty-ninth General
Assembly. Yours very truly,
Cuas. W. MuLrax.
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SueriFFs—DepuTiES ~-CoMPENSATION 0F —A  deputy ap-
pointed by a sherifl must be paid out of the r.eceipts
of the office, and if such receipts are insufficient to pay
the salary allowed the deputy and to give the sheriff

the compensation fixed by law, the deficiency must be
made up by the county.

Des Moines, February 27, 1903.
Hox. Ep. . INcHAM, gy s

Muscatine, Towa.

DEJ_\R StR—1 beg to acknowledge the receipt of your favor of
the 26th inst.

Pardon me for suggesting that it is no part of my duty as
attorney-general to determine questions arising in the adminis-
tration of county affairs, unless such questions are referred to
me by one of the departments of the state, of which T am the
legal adviser; and that whatever I say upon questions of That
character is simply voluntary and is not binding upsn any court
or tribunal before whom the question may come,

As a matter of courtesy ta you, however, I will offer the fol-
lowing suggestions as to the construction of sections 1 and 2 of
chapter 27 of the acts of the Twenty-ninth General Assembly.

Section 1 provides:

“In counties having a population of over twenty-eight
thousand, and less than forty-five thousand, the sheriff
shall receive in full compensation for his services,
except the expenses hereinafter provided for, three
thousand dollars per annum, the same to be paid out
of the receipts of the office. * * * And in counties
having a population of more than twenty-eight thousand,
and less than forty-five thousand, in which the receipts of
the office and salary allowed by the board do not in any
year amount to the sum of two thousand dollars, the board
9f_ supervisors shall, at the January session thereof follow-
ing, make an allowance to the sheriff of a sum equal to the
difference hetween the receipts of the office for the previous
year, and two thousand dollars.”
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Section 2 provides:

“In all counties the sheriff shall, in wriling, appoint one
or more persons not holding a county office as deputy or
deputies. * * * In all cases the board of supervisors
shall fix the number of deputies and shall fix the salary of
such deputies at not exceeding one thousand dollars per
annum each in counties having a population over twenty-
eight thousand. * * * And in all counties, the chief
deputy shall be paid by the sheriff out of the compensation
allowed him under the provisions of the preceding section,
and all other deputies shall be paid by the county.™

The construction which must be placed upon this statute ap-
pears to me to be this: That the chief deputy must be paid out
of the receipts of the office. If at the end of the year such re-
ceipts are insufficient, together with the salary allowed the
sheriff under section 511 of the code, as amended by the Twenty-
seventh General Assembly, to pay the salary of the deputy, as
fixed by the board, and to pay the sheriff a compensation of two
thousand dollars, then the board must, under the provisions of
section 1 of chapter 27 of the acts of the Twenty-ninth General
Assembly, make an allowance to the sheriff of a sufficient amount
to bring his compensation up to the sum of two thousand dollars.
- 1f the receipts of the office are sufficient to pay the salary al-
lowed the chief deputy, and to give to the sheriff, with the sal-
ary which he receives under section 511, a compensation of two
thousand dollars, no allowance should be made by the board.

If the receipts are sufficient, after paying the salary allowed
the deputy to pay the sheriff a compensation of three thousand
dollars with the salary allowed him, he is entitled to retain that
sum as his compensation. All receipts above that amount must
be turned over to the county.

Yours very truly,
Cuas. W. MuLLAN.
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County Avmrror—PueLicatioxn or Rerort—It is the duty
of the county auditor to make and publish the finan-
cial statement provided for in section 450 of the code,
us amended by the acts of the Twenty-ninth General
Assembly, and sueh report must contain comparison
with previous years.

Des Moines, February 27, 1903.
Mr. O, B. PETErsox,
Nevada, lowa.

Dear Sie—1I beg to acknowledge the receipt of your favor of
the 26th inst.

While I doubt the advisability of my giving an opinion upon
questions referred to me by county officers, as it is no part of
my duty to adyise them as to their legal rights, and the county
attorney is by law made their legal adviser, T will, however, say
that T think there can be but one construction placed upon
section 480 of the code, as amended by chapter 23 of the acts
of the T'wenty-ninth General Assembly. and that is that it is the
duty of the auditor to make and publish the financial statement
provided for in said section in 1903, showing the expen-
ditures of the county during the year 1902; and that such duty
is obligatory upen him.

The’ provisions of the closing portion of the section clearly
indicate that such was the intent of the legislature, as it is pro-
vided that the comparison required by the section need not be
made in the first report published, and the second report need
only contain a comparison with the preceding year, and the third
report with the last two years, the fourth report with the last
three years, and the fifth report with the last four years. That
is to say, a statement of the business of 1902 must be published
in 1903, without comparisons. A statement of the business of
1003 must be published in 1904 with a comparison of the busi-
ness of 1902, and so on,

It seems to me the statute is susceptible of no other interpre-

tation. i Yours very truly,

Cmas. W. MuLLax,
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Saroox Murer Tax—Any saloon or place where intoxicat-
ing liquors are sold at retail is liable to pay the mulet
tax, whether operating under the mulet law or not,

Des Moines, March 5, 1903.
Mg. 5. HENDRIX,
Loville, Towa.

DeAr Sik—I beg to acknowledge the receipt of your favor of
“the 4th inst.

While the matter concerning which you write is not one upon
which I can express an official opinion, unless the same should
be referred to me by one of the departments of the state, I will
make the following suggestions in regard to your action as
AS5ESS0T,

If any one in your assessor’s district is conducting a place for
the sale of intoxicating liquors, other than as authorized under
the pharmacy law, it is the duty of the assessor to assess the
mulct tax against him, whether he has received a permit to
carry on such place under a petition signed by sixty per cent of
the voters of the county or not. The assessment of the mulct
tax against a saloon is not dependent upon the fact that such
saloon is running under a petition of sixty per cent of the voters
of the county. If it is conducted and carried on, either under
such petition or without such petition, it is in either case equally
liable to pay the mmlct tax, and should be assessed therefor,

Yours very truly,
Cuas. W, MuLLan.

County ArrorNeys—ConpessaTion oF—County attorneys
are not entitled to a percentage upon fines, unless the
same are collected by the county,

; Des Moines, March 171, 1903.
Hox, L. C. Rixagrp,
Mason City, Iowa.
Dear Sie—I beg to acknowledge the receipt of your favor of
the 7th inst. :
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Section 308 of the code provides:

“In addition to the salary above provided he (the county
attorney) shall receive the fees as now allowed to attor-
neys for suits upon written instruments where Judgment is
obtained, for all fines collected and school fund morigages

foreclosed.”

Under this provision, a county attorney can not, in my
opinion, be paid an attorney fee upon any fine which is assessed
by the court, unless such fine is collected and paid into the treas-
ury; that is, he is entitled to the percentage of all fines collected
and paid into the county treasury upon the same scale as attor-
neys' fees are allowed where judgments are obtained wpon writ-
ten instruments. The provisions of this section are in harmony
with the original act of the Twenty-first General Assembly,
which provided that the county attorney, in addition to the sal-
ary fixed by the board of supervisors, should also be paid ten
per cent upon all fines collected. It was not the intent of the
legislature to make the county liable for such compensation, nor
that the same should be paid from the county treasury, unless
the fines were actually collected.

Yours very truly,
Cuas. W, MuLLax,

Pupric Orrioers—Jurors—Courensation oF—Where the
compensation of a public officer or a juror is fixed by
statnte, the court has-no power to legally grant a
greater compensation; but it is within the power of
the court to order that the board and lodging of jurors
be paid by the county where they are required not to
separate during a trial,

Des Moines, March 11, 1904.

Hox. Cravpe R. PorTer,
Centerville, Towa.

Dear Sie—Enclosed herewith I hand you a copy of a letter
written to Mr. Greenlee, county attorney of Montgomery county,
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relating to the question of the levy, assessment and collection
of road taxes for the years 1903 and 1904, which 1 belieye will
cover the ground of inquiry in your letter.

I believe it is a well settled principle of law that where the
compensation of any public officer, jurer, or any other person
performing services for the state, is fixed by the statute, he can
not legally receive any other compensation than that fixed, and 1
very seriously doubt the power of any court 1o legally grant or
order a greater compensation to be paid to a juror than that
fixed by section 354 of the code If the jurors are ordered not
to separate during the trial of any case, | think the court has
power to order that the cost of their sustenance, that is their
hoard and lodging, be paid during the time they are kept to-
gether ; but it can not legally direct that they be paid any greater
sum as compensation for their services than that fixed by law,
and any such order would not be binding upon the board of
SUPervisors. Yours very truly,

Cuas. W. Murrax,

Survey o¥ Pusrio LAND--MEANDERED LAKE Beps--STATUTE.
Aaxn Cases Revarive THERETO.

Des Moines, March 19, 1903.
Hox. A, B. CumMixs,
Governor of lowa.

Dear Siw—In compliance with your request of yesterday, I
give below the statutes and adjudicated cases bearing upon the
question of the duty of the governor to request a survey of lands
which were originally meandered as permanent lakes by the
government survey, for the purpose of permitting the present
claimants to obtain title thereto through a patent from the gen-
eral government.

The statute which was cited by Mr. Evans as authorizing the
governor to make a request for a survey of such meandered
lakes and lands, is section 3 of chapter 138 of the acts of the
Fifth General Assembly, which was approved January 25, 1855,
This act was inserted in the Revision of 1860 without change,
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as sechions 933, 954 and @353 therenf. [t was not inserted .in
!'Ilt' code of 1873, and it ceems to me a serious question whether
it now has any force and effect whatever.

Section 47 of the code of 1873 provides:

“All puklic and general statutes passed prior to the pres-
ent session of the general assembly, and all public and
special acts the subject whereof are revised by this code,
or which are repugnant to the provisions thereof, are here-
by repealed.”

It seems to me the act of 1855 must be held to be a gen-
eril law, as it applied to every governor of the state during the
time the act was in force. 1f it was a general law, and was
omitted from the code of 1873. | do not see how to escape the
conclusion that it was repealed by the enactment of that code,
although that question does not appear to have been raised as
1o the law, and the supreme court in Rood v. Wallace, 109 lowa,
13. refer to the act as being in force.

As bearing upon the question of the status of lands of this
character, and of the duty and power of the governor in rela-
tion thereto, T call your attention to the cases of

Rood v. Wallace, 109 lowa, 13;
Scilosser v. Hemphill, go N. W. Rep., 842;
Carr v. Moore, 93 N. W. Rep,, 52.
Please command me if I can be of any further service to you.
Yours very truly,
Cumas, W. Murrax,
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Scemoor. Distriers—Powens oF ELkcTors aT Asyvan Mert-
TiNg—(1) The provisions of section 2749 of the code
relating to the submission of any proposition upon
petition signed by ten voters, do not apply to any
proposition which the voters of the district township
have the right to pass upon at their annual meeting.
(2) It is within the power of the electors to determine
that a particular branch of study may be added in one
subdistrict and not in others of the towunship. (3)
When assembled at the annual meeting, the electors
have power to pass upon one or all of the different
propositions ineluded in section 2749, and no notice
that such questions will be voted upon is necessary.

Des Meines, March 24, 1903.
Mg. Jonn ORTNER,
R. R. No. 5, Waterloo, Towa.

Dear Sir—1 beg to acknowledge the receipt of vour favor of
the 1gth inst,

While the matter concerning which you write is not one upon
which I can express an official opinion, unless the same should
be referred to me by one of the departments of the state, of
which 1 am the legal adviser, I will make the following sug-
gestions in relation to the questions asked in your letter:

First—1 know of no provision of the statute which makes the
vote of the corporate meeting of a school district invalid because
only eight persons are present and vote at such meeting. The
provisions of section 2749, relating to the submission of any
propusition anthorized by law to the voters at the annual meet-
ing upon a petition signed by ten voters in any school township,
do not apply to or affect any proposition which the voters of the
district township are given the right to pass upon, and which
is in fact voted upon by them at the annual meeting.

Second—Section 2749 of the code gives to the electors assem-
bled at the annual meeting the right to determine as to what
added branches shall be taught in the schools of the township,
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and I know of no reason why it may not determine that a par-
ticular branch of study may be added in one subdistrict and not
in others of the township.

Third—1 do not think it is necessary to the validity of any
vote of the electors assembled at the annual meeting, in CATTY-
ing out the powers which are given by section 2749 of the code,
that the notice of the meeting should state that a vote will be
taken upon either of the propositions which the electors are by
that section authorized to pass upon. When they are assembled
at the annual meeting they have the power to pass upon any one
or all of the different propositions included in section 2249, and
no notice that such questions will be voted upon at the meeting
is necessary to give the vote thereon validity,

Yours very truly,
Cras. W. Mutian,

Roaps—Workine or—(1) The township trustees may let
the road work or any part of it to the lowest respon-
gible bidder. (2) If the work is not let by contract,
they may employ a superintendent to oversee and
carry out the same. (8) Trustees are not eligible as
superintendents of roads, nor ean a contract for work-
ing the same be let to either of them.

Des Moines, March 25, 1903.

Hox. T. P. HarrIiNGTON,

Algona, lowa.

Dear Sir—T beg to acknowledge the receipt of your favor of
the z1st inst,

Replying to your inquiry as to whether the township trustées
may, without letting the work on the roads by contract, dispense
with the services of a superintendent as provided by statute, |
will say that my construction of the present road law is that the
trustees may pursue either of two methods of working the roads
in their township:

First—They may let the work or any part of it to the lowest
responsible competent bidder, and in such case it may not be
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necessary to appoint a superintendent of roads, ctmd th{_: work
may be under the supervision of the trustees or either of ?hem_

Second—If the work is not let by contract, 1 think it is the
duty of the trustees to appoint a superintendent of roarlb'. to over-
see the work, and that the same is performed according to the

plan adopted by the trustees. | -
[ think the trustees are not eligible as superintendents of Fhe
roads, nor can a contract be let 1o either of them for working
% Yours very truly,
the same. ery 3
Cras. W. Muriax.

Muxicrrar Conporarions—CoMpexsaTioNy oF COUNCILMEN
—Couneilmen of cities of second class are entitled to
£1.00 only for each regular or special meetiug‘ of the
council, and in the aggregate their compensation can
not exceed 850 in any one year, except that they are
entitled in uddition thereto to receive $1 for an.tzh
meeting as a board of review. The amount so ?md
for sarvicesas councilmen covers all committeesarnc.es.
and any ordinance or resolution adopted by the city
which provides a greater compensation than $1 for
each meeting of the council, or for services performed
a8 members of committees, is in violation of law.

Des Moines, March 31, 1903.
Mr. H. RHYNSBURGER,
Pella, Towa.

Dear Sie—Your letter of the 33::1 inst., with cnclomres, to
the governor of lowa, has been by him referred to me with the
request that [ answer the same. -

Complying with such request, permit me to say thﬂ:'l hardly
see how there can be any misunderstanding as to what is said in
my letter of February 12th to Hon, H, T. McCormack of Knox~
ville, lowa, However, as there seems to be some doubt as to
the exact views expressed in that letter, I will now endeavor to
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state my view of the law sa clearly and explicitly that no doubt
can anse as to my position.

Without going into the question at length, and stating it as
succinetly as possible, T will say that section 669 of the code, as
amended by chapter 17 of the acts of the Twenty-eighth General
Assembly, fixes the compensation which the councilmen of cities
of the second class and of incorporated towns are entitled to
receive.  Under the provisions of this section they are entitled
to receive from the public funds of the city one dollar for each
regular or special meeting of the council, the aggregate of such
compensation, however, not to exceed fifty dollars in any one
year, and in addition to such compensation they are entitled to
receive for services as members of the board of review an
amount not exceeding one dollar for each session of ot less than
three hours, which shall be paid out of the county treasury,

The compensation fixed by this section of the statute is all
that a councilman of a city of the second class, or of an incor-
porated town, is entitled to receive for his services, either for
attendance at the meetings of the council, or for committee wark
performed by him, That is to say, no member of the eouncil of
acity or town, of the character indicated, is entitled o receive
from the public funds of the city any suin of mofiey as compensa-
iton for any services performed by him, either as a member of
the city council or as a member of any committee thereof, in ex-
cess of one dollar for each meeting of the city council during the
year, which amount can not exceed fifty ‘dollars in any year.

Any ordinance or resolution passed or adopted by the council
of a city or town, of the character indicated, which provides a
greater compensation than one dollar for each meeting of the
council to be paid to the members thereof, cither for attendance
at the meetings of the council or for services performed by them
asmmh'mofmnﬁttmap{mintedby the mayor or by the
council, is in violation of the provisions of the statute referred
to, and void, Yours very truly,

) Cuas. W. Murran.
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Banks_Taxation—The shares of stock of savings banks
must be assessed as provided in section '13'22 of t.he
code, and the value of real estate which is otherwise
taxea should ba deducted from the total value of the
shares in arriving at the taxable value thereof. The
stock of any other bank or corporation cannot be
deducted from the value of the shares of the bank

which_are assessed.

Des Moines, April 10, 1G03.
Hox. W. H. RaMSAY,
Garner, lowa.

Dear Sie—I beg to acknowledge the receipt of your favor of
the\\i;i::llel‘}st-a|1 not give an official opinion upon the question
asked in your letter, unless the same shoulc} be .reierred to tt:‘le
by one of the departments of the state, I will b_neﬁ_v, as matter
of courtesy to you, give you my views regm:dmg the same.

First—1 will say that in my judgment section 1321 does not
apply to savings banks organized under th:a laws of th;g Sti::;
It is by its terms expressly applicghle to private ban%cs. an 0o
and persons other than corporations elsewhere specified in
statute relating to the asessment of taxes. ’Ithe met.hod of assas-d
ing savings banks is specifically provided in section 1322, and
their shares of stock must be assessed as therein provided; an
section 1321 has no application 10 such banlfs. ‘ o

Second—Section 1322 provides the manner in which the value
of the shares of such banks shall be ascetttain‘ed by lhe. assess:;,
and specifically states what property, which is otherwise taxed,
may be deducted in ascertaining the real value of such shares.
It is provided in that section that the valne of one class of pﬂ:g
erty, viz, real estate, which is otherwise ta_xed. may be deduct
frc;m the total value of the shares in arriving at tl'u_: actual value
thereof, and the specific naming of such property in the statute

other deductions. .
ui‘:}iapoarltlion of the capital or surplus of a savings bank wha;:‘h
is invested in the stock of an incorporated state bank, or the
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stock of any other corporation organized for pecuniary profit,
which pays the taxes assessed against the same as provided by
law, is an investment of the capital stock of such savings bank,
and the fact that the property in which it is invested is elsewhere
taxed is a factor in determining the actual value of the shares
of the stock of the bank; that is, if such property was not else-
where taxed, the value of the shares would be greater, and the
iact that such property is elsewhere taxed to that extent reduces
the value of the shares; but such property itself may not be
deducted from the total value of the shares ascertained under the
provisions of section 1322 Yours very truly,

Cras. W. MuLray,

IneBrIATES—SyNoPsis oF Law HevaTixe Tuerero.

Des Moines, April 18, 1903.
Mr. J. K. CaIn,

1o13-1015 Harrison Building,
Philadelphia, Pa,

Dear Sir—I beg to acknowledge the receipt of your favor of
the .16th inst.

Our statute for the detention and treatment of inebriates pro-
vides:

First—That the board of control of state institutions shall
make provisions in the hospital for the insane for the receiving
of persons sent to such hospital under the statute,

Second—That all inebriates and persons addicted to the
excessive use of morphine or other narcotics, citizens of the
state and residents of the county from which they are committed,
may be brought before the district court or the judge thereof for
examination upon an information filed against them. The ques-
tion as to whether they are persons who should be detained and
sent to the hospital for treatment is tried as a question of fact
before the judge, and without the intervention of a jury, The
same proceeding obtains as the investigation as to whether a
person is of sound mind or not, except that such investigation is
made before a judge of the court instead of the commissioners
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of insanity. If the court or judge finds the persom brought
before him a fit subject for detainment and treatment, he may
commit him to the hospital for a term of not less than one nor
more than three years.

If after thirty days’ treatment the patient shall appear to be
cured, he may be paroled by the governor upon a pledge to
refrain from the use of all intoxicating liquors as a beverage, or
other narcotics. 1f he violates such pledge he may be returned
to the hospital for further treatment.

During the time of his parole he is required to make monthly
reports to the superintendent of the hospital to which he was
sent, and if he fails to make such reports the sheriff of the
county of his residence is required to arrest him and return him
to such hospital, where he shall be detained and treated during
the full term of his commitment.

The general effect of the law appears to be beneficial to the
people of the state, and it is upheld by public sentiment.

Yours very truly,
Cras. W. MULLAN.

SueriFF— Depury—It is obligatory upon a sheriff of a
county to appoint at least one deputy, and upon the
board of supervisors to fix his compensation. A sheriff
cannot increase the compensation allowed him by
statute by failing to appoint a deputy.

Des Moines, April 24, 1903.
Hox. Joun HamwMini,
Britt, lowa.

DEAr Sir—I think the provisions of section 2 of chapter 27
of the acts of the Twenty-ninth General Assembly are manda-
tory, both upon the sheriff and the board of supervisors; that is,
the sheriff of each county must appoint at least one person in the
county as a deputy, and the board of supervisors must fix the
compensation of such deputy.

If the hoard of your county has fixed the compensation of
a deputy sheriff, and the sheriff has failed to comply with the
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law and appoint such deputy, the amount of the compensation
of the deputy may, in my judgment, be deducted from the com-
pensation given the sheriff.

The purpose of the statute requiring a sheriff to appoint a
deputy is that the public may have the benefit of two persons
qualified to perform the duties of that office, and thereby give
the public better service. The statute requires that the chief
deputy shall be paid by the sheriff out of the compensation which
he is entitled to receive, and I think he can not increase the com-
pensation allowed him by statute by a failure to perform a duty
which is expressly imposed upon him by law, viz: the appoint-
ment of a deputy within his county.

On the other hand, it is equally the duty of the board of super-
visors to fix the compensation of such deputy, which of course
shall not exceed six hundred dollars per annum. If the board
has failed to fix such compensation, it is egually remiss in its
duty as the sheriff is in not appointing such deputy, and I very
seriously doubt, under such circumstances, the right of the board
to deduct from the compensation of the sheriff the maximum
compensation of the deputy fixed by statute.

The compensation should be fixed and the sheriff required to
appoint his deputy as provided by law. If it is so fixed and he
fails to appoint, the amount of the deputy’s salary should not
be paid to the sheriff. Yours very truly,

Cras, W. Murran.

A Derury Cousty OrrFicER mas No CrLaiM AGAINST THE
County ror CoMPENSATION, FOR THE HEASON THAT HIS
PrivorparL 18 PrREVENTED FroM TariNg Possession oF
THE OFFIOE TO WHICH HE I8 ELEOTED BY THE REFUsAL
oF His PREDECESSOR TO SURRENDER THE OFFICE,

Des Moines, May 22, 1903.
J. W. Hammoxp and W. E. SMith,
Guthrie Center, Towa,
Dear Siks—Replying to your esteemed favor of the 12th
inst., I beg to say that I very seriously doubt the propriety of



326 REPORT OF THE ATTORNEY-GENERAL.

my expressing an opinion in regard to your rights to recover
any compensation for the time you were not employed during
the pendency of the action to test the validity of the Titus
amendment.

I may, however, suggest that while a county officer would
probably have a valid claim for his compensation during the
time he was deprived of the emoluments of his office by an
incumbiert who refused to surrender the office to him, 1 do
not see how a deputy or other employe of the office, who was
not elected by the people, can have any claim against the
county for any compensation which he did not receive, because
the question of the right of his principal to the office had not
heen determined by the courts. His case stands upon an
entirely different footing than that of a man elected by the
pecple to fll a public office, and who is prevented from taking
possession of the office by reason of the refusal of his prede-
cessor to surrender the office to him. In the one case the
officer was entitled to the possession of his office and the
emoluments thereof by reason of his election thereto; in the
other, the deputy is appointed by such officer and is only
entitled to begin his work as such when his principal has been
inducted into the office. It is of course a peculiar and unfortu-
nate situation, but I do not, under the circumstances, see how
the county can lie held liable.

Yours very truly,
CrAs. W. MULLAN.

Roaps—SuPERINTENDENTS OF—A township trustee cannot
be a contractor or employed as superintendent in the
constraction or repair of roads in the township.

Des Moines, May 22, 1903.

Hox. E. C. SPAULDING,

Marble Rock, Towa.
My peEAr SENATOR—I beg to acknowledge the receipt of your
favor of the 13th inst. 1 think perhaps 1 owe you an apology
for not answering your former letter and yours of the 13th
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before, but the fact is that 1 have been so extremely pressed with
business since the convening of the supreme court that my cor-
respondence has fallen behingd,

In reply to your favor will say that I see no objection under
the present road law to the township trustees employing more
than one overseer of the road work in the township,

I may say, however, i this connection, as [ have written sev-
eral county attorneys, that I do nat think the law contemplates
that a township trustee can either be.a conmtractor of the road
work or a supervisor. The trustees constitute a body which
must let the contracts and employ the superintendent, and an
employer can not act in the capacity of employer and emplove at
the same time, If contracts for the road work are let to different
persons, and the work is being carried on in different places in
the township at the same time. T think it is within the power of
the trustees to employ more than one superintendent, as the eir-
cumstances may demand. I am, Yours very truly,

Cuas. W. MuLrAan.

Boarp o Heavrra—Eveorion oF Heaurs OFrioEr—A
majority of a quorum of the board of health is com-
petent to elect a health officer and transact any busi-
ness which legally comes before the board.

Des Mcines, May 27, 1903.
Dr. ]. F. KENNEDY,
Secretary State Board of Health.

Dear Sie—I beg to acknowledge the receipt of your favor of
the 13th inst,, enclosing letters from Dr. H, H. Clark and Mr.
F. G. Bell, relating to the appointment of a health officer in the
city of McGregor.

In reply to the guestion asked in such letters permit me to
say that section 2568 of the code provides:

“The mayor and council of each town or city, or the trus-

tees of any township, shall constitute the local board of
health within the limits of such towns, cities or townships
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of which they are officers, * * * hich board shall
appoint a competent physician as its health officer, who shall
hold office at its pleasure.”

The facts, as 1 gather them from the letter of Mr. Bell in the
case under consideration, are these: That a meeting of the city
council of the city of MeGregor was held at which five council-
men and the mayor were present. Immediately after the ad-
journment of the regular meeting of the city council, the coun-
cilmen present and the mayor met as a local board of health, and
for the purpose of transacting business as such. After the meet-
ing was organized the question of the appointment of a physi-
cian as health officer of the city came up, and five of the members
of the local board of health voted upon the selection of a health
officer, three voting for one person and two for another, one
member of the board of health, the mayor, not voting at all upon
the question. 1

The question arising upon this state of facts is, Was the per-
son so selected by the local board of health legally appointed
health officer of the city of McGregor?

No specific method of appointing a health officer of a city is
pointed out by statute, The mayor is the chairman of the local
board of health and should preside at its meetings. I know of
no rule of law which compels him to vote upon a question arising
before the local board of health unless his vote is necessary to
decide a question.

In the case under consideration a quornm of the board of
health was present, and it was therefore competent to transact
any business which legally came before it. A majority of that
quorum voted upon the question of the selection of a health
officer. A majority of those so voting would be sufficient to
make the selection, and the person so selected by such majority
would, in my opinion, he legally appointed under the provisions
of section 2568 of the code. Yours very truly,

Cras. W. MuLrax.
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Hoaps—Roap Taxgs—ExpExpiture or—Municipar Cog-
pPorRATIONS—A ¢ity or town has the right to control the
expenditure of money arising from the road taxes
levied upon the property within its corporate limits.

Des Moines, June 19, 1903.
Hox, F. A, O'CoNxoR,
New Hampton, lowa,

Dear Sik—I beg to acknowledge the receipt of your favor of
the sth inst,

While, as you are aware, it is no part of my duty as attorney-
general to give opinions to the boards of supervisors i the differ-
ent counties of the state, or to county attorneyvs who are by law
made the legal advisers of such boards, T will, as matter of cour-
tesy to you, make the following suggestions as to the interpreta-
tion of section 1530 of the code, as amended by the acts of the
Twenty-ninth General Assembly.

This section provides that the road tax levied thereunder by
the board of supervisors shall be known as the county road fund.
Such taxes shall be collected by the treasurer of the county in the
same manner as other taxes, and shall be paid out by him only
on the order of the board of supervisors for work done on the
roads of the county in such place as the board may determine,
except that so much of the county road fund as arises from prop-
erty within any city or incorporated town, shall be expended on
the roads or streets within such city or town, or on the roads
adjacent thereto, under the direction of the city or town council.

This exception to the general pravisions of the section gives
1o the city or town council the right of expending the money
arising from the taxation of the property within such city or
town as such council shall, in its discretion, deem advisable.

While the language of the statute as to the manner in which
the work shall be done on the roads is meager, [ think the fair
construction of it is that the work must be done under the super-
vision of the city or town council. Otherwise there would be a
<onflict of authority as between the board of supervisors and the
«city or town council. The city or town is responsible for the
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condition of its streets and highways, and is liable for any dam-
age that may occur because the same are not kept in a safe condi-
tion for travel. No such responsibility or liability rests upon the
county as to the streets and public highways within the corporate
limits of a city or town. The evident intent of the legislature in
enacting the statute was that all of the money arising from the
road fund tax outside of the incorporated limits of cities and
towns should be expended in the improvement of the highways
of the county by the board of supervisors, and all of such tax
arising from property within the corporate limits of cities and
towns should be expended by the council of such city or town,

The supreme court of 1llinois in considering a somewhat simi-
lar statute held that where authority was given any particular
beard or body to expend money for public purposes, that such
authority carried with it the right to control the fund which it
was authorized to expend. Swupervisors Mercer Co. v. Town of
New Boston, 13 111 App., 278.

This principle is also recognized in C., R. I. & P. Ry. Co. v.
Murphy, 106 Towa, 43, although the exact question did not there
arise,

Under this construction of the statute, I think a city or town
council has the right to controi the expenditure of money arising
from the taxes levied upon the property within the corporate
limits of such city or town under the provisions of section 1530
of the code, and that it is not to be expended by the board of
supervisors in the same manner as the taxes arising from the
property outside of such corporate limits,

Yours very truly,
Caas. W, Murrax.

-

)
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Taxes—CoNTRACTS—A contract to pay an attorney 15
per cent upon all taxes collected from omitted prop-
erty where tax ferrets have been employed under the
provisions of chapter 50, of the Twenty-eighth Gen-
eral Assembly, is void.

Des Moines, June 24, 1903.
Hox. B. F. CarroLr,
Auditor of State.

Dear Sm—Without giving a formal opinion upon the ques-
tion presented by the letters of Auditor Hayes oi Buchanan
county, 1 will say that while the question is possibly a debatable
one, I think a contract, entered into by a board of supervisors to
pay an attorney fifteen per cent upon all taxes coming from
omitted property, where tax ferrets have been employed to assist
the county officers in finding property omitted from the tax lists
under chapter 50 of the laws of the Thwenty-eighth General
Assembly, is void. 3

The identical question was before Judge Kenyon in the case
of Heath v. Albrook, and he held that such contract was void
upon two grounds:

First—That it was an attempt on the part of the board of
supervisors to employ some other person to discharge the duties
of the county treasurer of the county.

Second—That it was in contravention of chapter 50 of the
acts of the Twenty-eighth General Assembly of the state of
Towa.

This case is now pending in the supreme court and has not yet
been decided. I think, however, the position which should be
taken by the state officers is that such contracts are void and
can not be recognized by them. Yours very truly,

Cuas. W. Murrax.
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Lages—Ripariax Owsers—No riparian owner upon a
navigable lake has a right to place any obstruction
therein which interferes with the free passage of
boats upon the same.

Des Moines, June 24, 1903.
Hox. L. C. RINARD,
Mason City, lowa.

DEar Sik—I beg to acknowledge the receipt of your favor of
the 2oth inst,, enclosing a petition of residents of Clear Lake
and vicinity, asking that action be taken in relation to the
removal of a fence existing in Clear Lake. In reply will say
that no riparian owner on the lake has a right to extend his
fence out into the lake so as to interfere with the fres passage of
boats thereon, and the maintenance of such an obstruction within
the lake would be a public nuisance which could be enjoined by a
civil action.

A lake which is in fact navigable is a public highway, the title
to which is in the state for the benefit of the general public, and
no riparian owner has any right to place any obstruction therein
which shall prevent the free passage of boats over and upon the
waters of the lake, except that he may build docks, piers or
wharves from the land owned by him out to the part of the lake
which is in fact navigable, such piers, docks and wharves being
necessary for his use of the waters of the lake. Beyond this
he can not go, and an action in the name of the state of [owa
can be maintained for any other obstruction placed by him
therein,

As you have made an examination of the facts involved in
this case, | submit the whole matter to your judgment as to
whether it is advisable to bring an action against the riparian
owner under the circumstances of this particular case. If you
conclude that it is so advisable, institute it in the name of the
state in your district court, and prosecute it to termination.

I herewith return you the petition enclosed in your letter.

Yours very truly,
Caas. W. MuLLAN.

REPORT OF THE ATTORNEY-GENERAL. L 333

SonooL Boarps—ScrooLHOUsES—Dirsomaniacs—(1) It is
within the power of a school board to call a special
meeting and submit to the electors the question of
levying a tax for the construction of a schoolhouse
when the schoolhouse of the district has been lost by
fire or otherwise. (2) The sheriff of a county in which
a dipsomaniac is found who has escaped from the
hospital to which he wras sent, has the right to arrest
and return him to such hospital without a warrant.

Des Moines, June 24, 1903.
Hon. V. A. ArRNOLD,

Spirit Lake, Iowa,

DEeAr Sir—I| beg to acknowledge the receipt of your favor of
the 17th inst.

While the matter concerning which you write 1s not one upon
which 1 can express an official opinion, unless'the same should be
referred to me by one of the departments of the state, 1 will, as
matter of courtesy to you, give you my views upon the sections
of the code referred to.

Section 2750 was amended by the Twenty-eighth General
Assembly by striking out the words “Wherever the corporation
has lost the use of a schoolhouse by fire or otherwise.” The pur-
pose of this amendment was to give the board of directors the
right to call a special meeting of the voters of any school cor-
poration for the purpose of voting for or against the levy of a
tax for the purpose of purchasing a site, and the construction
of any schoolhouse necessary, although the corporation had not
lost the use of a schoolhouse by fire or otherwise.

Under this section 1 think it is within the power of the board
to call a special meeting and submit the question to the electors
of the district at such meeting, and if a majority of the votes
cast upon the question shall be in favor of the levy of a tax for
the purpose of constructing a schoolhouse, bonds may be issued
for that purpose as provided by the other sections of the statute.

Section 4 of chapter g3 of the acts of the T'wenty-ninth Gen-
eral Assembly makes the provisions of the statute relating to
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incorrigibles applicable to patients committed for dipsomania,
and the sheriff of the county in which such dipsomaniac is found
undoubtedly has the right to arrest him and return him to the
hospital from which he has escaped.

Yours very truly,

Cuas. W. MuLLax.

Insugance—Casvarry—The word *“casualty” used in
paragraph 1, of section 1709, permits fire insurance
companies to insure plate glass against breakage.

Des Moines, June 25, 1903.
Hox. B. F. Carrory,
Auditor of State.

Dear Str—I find upon my desk a letter from Hon. James C.
Davis to you, asking for a construction of the language of para-
graph 1 of section 1709 of the code, which authorizes companies
organized under chapter 4 of title IX to insure houses, buildings
and other kind of property against loss or damage by fire or
other casualty, and particularly whether such language permits
such companies to insure plate glass against breakage,

Without going into the question at length, I will say that after
an examination I have reached the conclusion that the word
“casualty”, as used in paragraph 1 of section 1709, is sufficiently
broad to permit such companies to insure plate glass against
breakage. While it is true the word “casualty” generally refers
to something of greater magnitude than the breaking of glass
in the windows of a building, yet such an accident is a casualty,
although of slight magnitude. A casualty is an unforeseen acci-
dent, and the breaking of a plate glass window can well be said
to bea casualty to the building and which therefore falls within
the class of accidents which companies organized under chapter
4 are entitled to insure against. Yours very truly,

~ Cras. W. MULLAN.
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IxsurancE—PoLiciEs oF—SiaNaATURE To—The statute does
not require policies of insurance other than life to be
signed by a resident agent.

Des Moines, June 25, 1903.
Hox. B. F. CarroLy,
Auditor of State.

Dear Sik— Replying to your verbal inquiry as to whether poli-
cies issued by insurance companies for fidelity, plate glass, bur-
glary insurance, etc., require the signature of a resident agent,
will say that I find no statute requiring such signature. The
statute requires the policies issued to be signed by the president
or secretary or other officer of the company duly appointed there-
unto by the board of directors, but does not require that they be
signed by a resident agent.

Enclosed I return you the letter of J. S. Anderson & Son.

Yours very truly,
Cras. W. MuLLAN.

AckNowLEDGMENT—MorTGAGES—(1) An acknowledgment
of a mortgage to a corporation taken by an officer
thereof, is invalid. (2) Such invalid acknowledgment
does not invalidate the mortgage as between the
parties. (3) The county recorder has anthority to file
such mortgage. (4) The filing and recording of such
mortgage in no way affects its validity or invalidity,
and is not notice to subsequent purchasers or incum-
brancers.

Des Moines, June 26, 1903.
Mz. H. B. CrApDICK,
Nevada, Iowa.

Dear Sik—1I beg to acknowledge the receipt of your esteemed
favor of the 25th inst. Please pardon me for suggesting that it
appears to me that the questions asked in your letter should be
propounded to your private attorney rather than to the attorney-
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general of the state, as they strictly concern private and not
public affairs,

I will, however, as matter of courtesy to you, answer the
questions which you have asked,

I.  An acknowledgment of a mortgage given to a corporation
which is taken before a notary public who is an officer of the
corporation, is not valid.

2. Such invalid acknowledgment does not invalidate the
mortgage as between the parties,

3. | think the county recorder has the authority to file such
a mortgage, as he can not pass upon the validity of such an
acknowledgment,

4. The fact that the recorder accepts and files such mortgage
does not in any way affect the validity or invalidity of the instru-
ment. Such filing and recording would not be notice to any
persons subsequently purchasing the property or taking an
incumbrance thereon, Yours very truly,

Cras. W. MuLLan.

Boarp or Trusters—Vorina BY Proxy—A member of a
board of trustees cannot legally vote upon any ques-
tion which comes before the board at any meeting
at which he is not present by written ballot or other-
wise.

Des Moines, July 24, 1903,

Hox. J. B. HUuNGERFORD, 1524 0

Chairman of Board of Trustees.

. DAr Sik—Complying with your verbal request for my opin-

1on as to whether a member of the board of trustees of the lowa

State College of Agriculture and Mechanic Arts, may vote upon

a question coming before the board, when such member is not

present, by forwarding to the chairman or other member of the

board a written ballot to be deposited in the ballot box by the
member to whom it is sent and be counted as a vote cast by such
absent member, I will say that in my opinion no member of the
board of trustees can legally cast any ballot or vote upon any
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question which comes before the board at any meeting thereof,
who is not present in person at such meeting of the board.

The theory upon which the business of the college must be
conducted is that only members of the board who are present at
a meeting thereof, and take part in the deliberations of such
hoard as to the matters coming before it, are entilled to vote
upon the questions which the board are called upon to determine,

I know of no rule of law or custom which will permit a mem-
ber of a board of this character, who 1s not present in person,
to vote upon any question which comes before the board, whether
such vote be offered in writing or otherwise.

Yours very truly,
Cras. W. MrLLAN.

StaTe Boarp or Mepioar Examizers—REevooarion oF
CerTiF1cATE—NoTIcE oF CHARGES—Where the state
board of medical examiners undertakes to revoke a
certificate issued to a physician to practice medicine
within the state, such physician must be served with
notice of the proceedings before the board has juris-
diction to act.

Des Moines, July 2, 1903.

Dr. A. M. Lixx,

Des Moines, Iowa.

Dear Sie—Replying to the inquiries contained in your favor
of the 1oth instant, will say—

First—That in every case where the state beard of medical
examiners attempts to revoke the certificate issued to a physician
to practice medicine within the state, the person holding such
certificate must have a fair opportunity to appear before the
board and meet the charges made against him. Such oppor-
tunity necessarily includes the service upon him of a notice of

the time and place when the hearing will be had, and of the
charges made against him. The fact that such notice was mailed

to him by registered letter would not, in my judgment, be suffi-
22
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cient to give the board jurisdiction to act upon the charges made
and to revoke his certificate, unless it should be nﬁimmtiveiy
established by evidence that he received the letter thus addressed
to lim,

The better method of procedure in cases of this character is
that the notice shall be persomally served upon the physician
whose certificate is sought to be revoked by the board,

* - - . * » *

Fourth—Where a physician is called by the local board of
health for the purpose of determining whether a contagious dis-
ease exists, or for taking means of suppressing such disease, the
reasonable charges and expenses of the physician so called are
proper items of expense incurred by the local board of health, for
which the county is liahle. The board of supervisors of the
county should allow and pay the bill as a part of the necessary
expenses incurred by the local board, and should be included in
the amount for which a tax iz levied upon the city, town or town-
ship, as provided by statute. Yours very truly,

Cras, W. MuLrLax.

Murer Tax—Divisiox oF Berweex Town axp Townsair—
Where a saloon is operating under the mulet tax in
an unincorporated village, snch village is, after becom-
ing an incorporated town, entitled to one-half the tax
from the date of its incorporation.

Des Moines, July 31, 1903.

Hox. W. J. Keerg,

! Clinton, lowa.

Dear Sie—1 beg to acknowledge the receipt of your favor of
the 29th inst.

As matter of courtesy to you I will give you my views upon
the questions contained in your letter, although it is not within
the duties of my office.

The guarterly mulet tax, which is required to be paid by any
one conducting a place for the sale of intoxicating liquors on the
first days of January, April, July and October, is paid for the
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three months preceding the time when such quarterly payment
becomes due. The tax in the case suggested by you was assessed.
and a considerable part of the three months had elapsed, before
the town of Lost Nation was incorporated, During that period
of time the business of the sale of ntoxicating liquors was con-
ducted outside of the limits of any city or town, and if the town
of Lost Nation had not been incorporated, one half of the tax
should be paid to the clerk of the township in which the business
is conducted.

After the town of Lost Nation was incorporated, it then
became entitled, from that time on, to one half of the tax
assessed against persons selling intoxicating liquors within its
limits, and I see no way of reaching a fair and just decision of
the matter exeept to have the treasurer ascertain exactly when
the town of Lost Nation was incorporated, and when it became
entitled to one half of the mulct tax assessed against persons
selling intoxicating liquors within its limits, and then divide the
tax so paid between the township and the town, paying_ to each
the proportion to which it is entitled according to the time that
{he business was carried on in the township before the incorpora-
tion of the town, and the time which it was carried on in the
town after such incorporation.

Second—If the town of Lost Nation has no assessor, one
should be appointed by the city council. If this is not tlou-e, then
I think the anditor should assess the mulct tax and place it upon
his books and return the amounts to the treasurer.

Third—The county anditor should, in my opinion, divide the
assessment of the township assessor and separate the property
within the town of Lost Nation from that in the township out-
side of such town o that in the collection of the taxes levied
upon such assessment each will receive its proportion,

Fourth—The supervisors should make a levy upon the prop-
erty included within the town of Lost Nation, as asked by the
officers of that town. Yours very truly,

Cuas. W, MurLay.
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ArpEALs— Either party to an action for the violation of a
city ordinance has the right to appeal from the judg-
ment of the district conrt to the supreme court, and
the same rules of practice obtain as inappealsin other
criminal cases,

Des Mames, August 7, 1903.
Mgr. Nicuoras CoLscH, Jr.,
Waukon, Jowa.

DiAr Sik—I beg to acknowledge the receipt of your favor of
the 5th inst.

I doubt the propriety of my expressing any Gpinion in regard
to the question asked, for the reason that it is strictly within the
jurisdiction of the county attorney, who is by law your legal
adviser, and not within the jurisdiction of this office, unless the
question should be referred to me by one of the departments of
the state.

[ will, however, call your attention to sections of the statute
bearing upon the question involved. Section 692 of the code
provides :

“The proceedings before a mayor or police court shall
e, as far as applicable, in accordance with the law regulat-
ing similar proceedings before a justice of the peace, unless
otherwise provided. * * * Appeals and writs of error
shall be taken from the mayor or the police court in the
same time and manner, and subject to the same restrictions.”

Section 5620 provides that in cases which are appealed to the
district eourt from a justice of the peace, either party may appeal
from the judgment of the district court (o the supreme court in
the same manner as from a judgment in a prosecution by
indictment. The provisions of these two sections give to either
party to an action for the violation of a cty ordinance before a
mayor, the right to appeal from the judgment of the district
court to the supreme court of the state, in the same manner as an
appeal could be taken from a judgment in a prosecution by
indictment in that court:
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Section 5450 referred to by you provides:

“When an appeal is taken, it shall be the duty of the clerk
of the court in which the judgment was'rendered to forth-
with prepare and transmit to the attorney-general a certi-
fied copy of a notice of appeal in the case, with the date of
service thereof, and, without unnecessary delay, to make
out a full and perfect transcript of all papers in the case ou
file in his office, * * * and transmit the same to the
clerk of the supreme court.”

Construing the provisions of these several sections together,
it is clear that section 3450 is applicable to cases where the city
appeals to the supreme court from the judgment of the district
court in an action brought for a violation of a city ordinance.
and that the same rules of practice obtain in such a case as in an
appeal from a judgment of the district court in a prosecution by
indictment. Yours very truly,

Cuas. W. MuorLax.

Ripaniaxy Owsers—MeaxDpER AND Bounxpary Lines—Ripa-
rian owners whose lands border upon a lake own to
the highwater mark of such lake without regard to the
meander lines. The state has no aunthority to lease

the lands between the meander lines and the waters
of the lake.

Des Moines, September 10, 1903.
Mz, W. McDgAanN,
Lake View, Iowa.

DEar Sir—I beg to acknowledge the receipt of your favor of
the gth inst.

1 doubt the propriety nf my expressing any opinion as to the
question asked in your letter, unless the same should be referred
to me by one of the departments of the state. Anything which
1 should say upon the subject otherwise would be purely volun-
tary and would not be binding upon any one. =

1 will, however, make this suggestion: That all riparian
owners whose lands border upon the lake in question, own the
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land to the highwater mark of the laks, without regard to the
meander lines. Such lines are not houndaries of the lands and
are simply run by the government surveyor for the purpose of
ascertaining the number of acres which the tract or lot contains
according to the government survey. As these lands extend to
the highwater mark of the lake, I do not see how the state can
execute a lease of any land between the meander lines and the
water ; nor do 1 see how your town obtained any valid lease to
any such lands. 1 do not know under whose authority such
lease was executed, and seriously question the power of the state
to execute a lease of any lands lying between the meander lines
and the water of a lake or stream.  Yours very truly,
Cruas. W. MuLran.

Towxsmaip—Iivision or—The division of a township under
sections 666 and 567 of the code, does not take effect.
until the first Monday of the January following the
time of the division, except for election purposes.

Des Moines, September 17, 1903.
Hox. Georce A, HeALD,

Pocahontas, Towa.

DEAr Sin—I beg to acknowledge the receipt of your favor of
the 15th inst.

Are not the questions presented in your communication con-
trolled by sections 556 and 557 of the code; that is, that the
division of the township does not take effect until the first Mon-
day of the January following the time of the division and that
the new township then enters upon its new duties as a separate
organization, except for election purposes; and is it not the duty
of the board of supervisors under section 557 to designate where
such a place of election shall be held and appoint the clerks and
judges thereof? This appears to me to be the intention of the
statute, It would seem advisable to have the board of super-
visors designate the place where the general elections are usually
held as the place of the election for the new township.
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[t is undoubtedly true that the proceeds of the road tax should
e equitably divided between the two townships.
Yours very truly,
Cuas. W. MuLLaAN.

Pusuio OrricEr—ResioNatioy oF—A  resignation of a
public officer takes effect at the time stated in his
resignation, and not at the time such statement is
received by the person to whom it is sent, and a vacancy
is not ereated in the office by the receipt of a resigna-
nation to take effect at a future day.

Des Moines, October 19, 1903.
Hoxn, M. J. FrrzraTrick,
County Auditor, New Hampton, Towa,

DEAr Sik—Your letter of the 14th inst. to the auditor of state
has been referred to this office for answer, and we submit the
following as our opinion respecting the resignation of a member
of your board of supervisors.

Resignation is the act of an officer by which he declines his
office and renounces further right to use it. To constitute 1
complete and operative resignation there mwst be an intention
to relinquish a portion of the term of the office, accompanied by
the act of relinquishment.

Statutory provisions govern with respect to the privilege of
a public officer to resign his office.

Section 1265 of the code provides that every officer elected
or appointed for a fixed term shall hold office until his successor
is elected and qualified, unless he resigns, etc.

Section 12066, subdivision 4, provides that every civil office
shall be vacant upon the resignation or death of the incumbent.

Section 1268, subdivision 4, provides that resignations m writ-
ing by all county and township officers shall be made to the
county auditor.

Section 1272 provides that in case of a vacancy in the member-
ship of the hoard of supervisors, the vacancy shall be filled by the
clerk of the district court, auditor and recorder.
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Section 12735 provides that persons appointed to fill vacancies
shall qualify within ten days from such appointment in the same
manner as those originally elected or appointed to such offices,

Section 1278 provides that if a vacancy oceurs in an elective
county office, fifteen days prior to a general election, it shall Le
filled at such election, unless previously filled at a special election,

These are the statutory provisions governing the vacancy
caused by the resignation of a member of the board of super-
visors, and under these provisions it must be determined whether
the resignation in question shall be construed to take effect from
the date of fling it, October 6, 1903, or from the date which
the resignation recites it shall be effective, December 31, 1903.

Under the statute the supervisor in question had the right to
resign and it has been held in this state that a resignation in
writing made to the proper officer creates a vacancy without any
formal acceptance on the part of such officer,

Gates v. Delawware County, 12 lowa, 405,

It must be conceded that such a person resigning his office
would be privileged to name the date upon which such resigna-
tion shall take effect, and until that date is reached there would
be no vacancy in such office. A resignation is not consummated
unless there is an intention to relinguish accompanied by the act
of relinquishment. In this case the intention to resign is clearly
expressed, but it can not be said that the resignation is effective
until the date nominated in the resignation.

It was held under a Virginia statute that a letter to the court
from their clerk declaring his intention to resign his office at
the next term and giving them notice to prepare to choose an-
other at that time as he would not continue in office after that
date, is such a resignation as authorizes the court to appoint a
clerk at that térm to execute his duties immediately after that
term ends,

Smith v. Dyer, 1 Call (Va.), 562

In conformity with this opinion the names of the candidates
of the political parties who have made and filed nomination
papers can not legally be put on the ticket and voted for at the

.
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November election. The vacancy will oceur December 31, 1903.

and at that time such vacancy may be filled as provided by

statute. Very respectfully yours,
LawrgNce DE GrAvr.

Ergorion—BaLror-—Name Wrirres TrerEiz—A  voter
may write the name of any person he desires at the
proper place upon a ballot where a blank has been
left therein. and the marking of a cross in the square
opposite the name so written in entitles the ballot to
be counted.

Des Moines, November 17, 1903.
Hox, WiLLiam Eatox,
Sidney, lowa.

Dear Str—I have just returned to my office after an absence
of two weeks, and find your favor of the sth inst. awaiting re-
ply. You say that you will be called upon carly in the week end-
ing November 14th to give an opinion as county attorney as to
the right of the judges of election to throw out the ballot, a copy
of which you enclose in your letter.

The only ground which T can see for the ballot being rejected
is the writing of the name Mattie E. Fair in the blank for super-
intendent of schools, and the marking of the cross at the left of
such name.

Section 1119 of the code provides that a voter may also insert
in writing in the proper place the name of any person for whom
he desires to vote, making a cross opposite thereto; and as
amended by the acts of the Twenty-cighth General Assembly it
further provides the writing of such name without making a
cross opposite thereto, or making a cross opposite such blank
without writing a name therein, or the unmecessary marking of
a cross in a square below a marked circle, shall not affect the
validity of the vote.

The person who cast the ballot, a copy of which you enclose.
undoubtedly had the right to write the name of Mattie E. Fair
in the blank left in the ballot, and to vote for her as superin-
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tendent of schools.  This is done in due form, the square oppo-
site her name 1s marked with a cross, and in my judgment the
ballot should be counted.
[ herewith return the copy of the hallot enclosed.
Yours very truly,
Cras. W. Murran.

County Arrorsey—Compessatioy or—Census—The last
census, national or state, controls the acts of public
officers and the board of supervisors in fixing the com-
pensation of a county attormey until another official
enumeration is made. The board of supervisors has
no power to enumerate the people in the county, or
make an estimate thereof, for the purpose of fixing
the salary of a county attorney.

DesMoines, November 24, 1903.
Hox. F. E. NorrarUP,
Marshalltown, Iowa.

Dear Siw—1 beg to acknowledge the receipt of your favor of
the 22d ult. Absence from my office and extreme pressure
of business have prevented me from answering the same before.

In reply will say that in my opinion sections 176 and 177 must
be held to control the action of the board of supervisors in fixing
the salary of the county attorney, as well as in all matters which
relate to the population of the county, The national census of
1900 is the official enumeration which governs and controls the
acts of public officials until another official enumeration is made
- under the provisions of the statute. This view is fully sustained
in In re Sale of Intoxicating Liguors, 108 lows, 368, in which it
is said :

“It is entirely clear that these words are used in the same
sense in these sections, and that whenever the number of in-
habitants or population of counties, cities or towns is to be
determined, the last census, as shown by the official register,
must control so far as the proceedings under consideration
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are concerned.  Whatever the right of the cities and towns
may be as to taking enumerations of their inhabitants, we
think a proceeding like this may not be based upon such an
enumeration. To so hold would lead to frequent contests
as to such enumerations and defeat what we think is the
plain purpose of the statute, namely: that proceedings like
this must be based upon the last census.”

There is no provision of statute under which the board of
eupervisors is authorized to take an enumeration of the people of
the county. Such an act is beyond the jurisdiction and power
given by statute, and no official act of the board could be predi-
cated thereon. )

The provisions of section 308 of the code do not, in my opinion,
anthorize the board of supervisors to determine the population of
a county for the purpose of fixing the salary of the county attor-
ney, and it must act in fixing such salary upon the last preceding
ufficial census.

In fixing the salary of a county attorney, the board has no
discretion except within the limits prescribed by statute, nor has
it any authority to base the compensation upon any estimate of
the population of the county made by it.

1 regret to be compelled to reach this conclusion, as I am fully
aware that the compensation paid to county attorneys is inade-
quate, but I see no escape from it.

Yours very truly,
Cuas. W. MuLLax.
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Crries avp Towss—Vaoavoy 1v OrrioE—When a vacancy
in the office of mayor or councilman occurs, and there
are sixty days of an unexpired term, the vacancy must
be filled by special election; and the council may
appoint a qualified elector to act as mayor until such
special election. 1If less than sixty days, the vacaney
may be filled by appointment. If an elector is
appointed to act as mayor, and no special election is
called, such elector would be de facto mayor of the city
or town, and his official acts valid.

Des Moines, December 2, 1903,
Mr. Tuos. W, Brrrie,
Manilla, Iowa,

Dear Sik—I beg to acknowledge the receipt of vour favor of
the 1st inst.

While the matter concerning which you write is not one upon
which T can express an official opinion, I am pleased to call your
attention in an informal way to the provisions of section 1272 of
the code, which provides that any vacancy in the office of council-
man or mayor of any tewn shall be filled by the council at its
first regular meeting after such vacancy cecurs, or as soon there-
after as is practicable.

A preceding provision of the section, relating to the appoint-
ment of mayor or councilman to fill a vacancy in a city, provides
that when there are sixty days of an unexpired term, such va-
cancy shall be filled by special election, to be called by the council
as soon thereafter as practicable, and the council may appoint
some qualified elector to act as mayor until the qualification of
the officers elected at such special election, and if such unexpired
term is less than sixty days the vacancy shall be filled by appoint-
ment.

I think this provision is applicable to incorporated towns as
well as cities, but if the vacancy is filled by the council of an
incorporated town as provided in the last clause of the section.
and no special election is thereafter called by the city council, the
person so appointed would be de facte mayor and would con-
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tinue to hold his office until the next general election, and all
of his official acts would be valid.
' Yours very truly,
Cuas. W. MurLax.

Ciries AND Towns—LiceNses—Fire INsurRaNOE AGENTS—
A city or town has no authority to require transient

fire insurance agents to procure a license befere writ-
ing insurance.

Des Moines, December 31, 1903.
Me. 1. J. Savrs,
Jewell, lowa,

Dear Sir—1 beg to acknowledge the receipt of your favor of
the 2gth inst.

I doubt the propriety of my expressing an opinion upon the
questions contained in your letter, unless they should be referred
to me by one of the departments of the state, Otherwise what-
ever I should say would be purely voluntary and not binding
upon any court or tribunal. 1 will, however, make the following
suggestions

The power granted an incorporated city or town to require
licenses for the transaction of any business; is contained in sec-
tion 700 of the code, and by reference to that section you will
see that power is granted to license and tax hotels, restaurants,
eating houses, to define by ordinance who shall be considered
transient merchants, to regulate, license and tax their sales and
those of auctioneers, bankrupt and dollar stores, and the like, and
to license and tax peddlers, plumbers, bill posters, itinerant doc-
tors, itinerant physicians, surgeons, junk dealers, scavengers,
pawn brokers and persons receiving actual possession of personal
property as security for loans, with or without a mortgage or
bill of sale thereof. I take it to be a well settled rule of law that
a municipal ¢orporation has no power except that which is ex-
pressly conferred by the legislature, or absolutely necessary to
carry out the power which is expressly conferred.
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As to the authority of a city council to pass an ordinance re-

quiring all transient fire insurance agents to take out a license,

I call your attention to the cases of

City of Marshalltoun v. Bl‘um. 58 lowa, 184;
Tozon of Pacific Junction v. Dyer, 64 lowa, 38;
City of Ottumwa v. /t'i'md 95 lowa, 622,

which appear to be conclusive upon the question.
Yours very truly,
Caas W. MuLLax.
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personal property to the amount of $800., (... oo ccrvrninnnnns + 141

Statutory provisions relating to exempt property of sildiers, ullorl
and widows of such, does not apply to taxes assessed prior to the

passage of the ML, ..cive i siii i viaa s iitesen bad it rana 153
The homestead of a soldier or sailor Is exempt to the value of §800

although the title thereof is in the wife. . 157
Soldier or sailor entitled thereto nllhnngh thn comlnned proporty ot

busband aod wife exceeds $5,000. . Y s A B et R e e e e vey 152
Increase in valuation of property of my tutng dlutrict does not

affect the exemption allowed to soldiers aod sailors......... . 218

Express Companies :

Manaer of ascertaining the value of property for purpose of taxation 265
Extradition :
Ses FociTives ¥rosM JusTice.

Farmers' Institute :
The amount any institute may draw from the public treasury; condi-
tions precodent tHOrOto. . ...« . cuuuvspiresnsssasssensssannnnnssns 143
Payment of expenses incurred when claim is not mﬂﬁd and filed
With AGAItor Of MAM: .cvssisni vesiasisiisiiinire vhdn Taysraea A0
Payment of railroad fare of delegates to md from ag-rieultn:ﬂ con-
VOBOR s saovesnneasains cwenns L T T S R L L L DU
Fire Escapes :
Dauty of labor commissioner with respectto same . .........ccoueus,.. 122
Buildings to be equipped with............. SR o el A et . 201

Fire Insurance:
Standard policy; legisinture may not delegate its power to auditor of
state Lo Prepars SAME, .. ..oivias T3 ey ke ik 40
A mutual iuumnumupu:ymr pmviduumm fund....... .25
Traosieot agents; license of from Cily Of LOWB. .. uuiiieeros consnranes O
F¥ish and Game Laws:

Ponds wholly within lands of a private owoer not subject to game
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A person ceases to be a (ugitive from justice, WHel ...ocovvensrsnnss 226
Application for extradition must contain what; papers attached ..... 303

Government Subdivision:

What jocluded under the TErm. ... coriasacassinsssnsssssnsannosnsas 283
Guarantes Fund:

See FIRE INSURANCE.
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Supplies; entitled to draw [rom executive council, postage, station-
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Inebriates:
Synopsis ol law relating thereto.. M ey S R e S b e 0) O
Right of sheriff to arrest dip iac who has ped from hospital 333
Insane Persons:
Liability of estate of patient for costs and eXpenses......... ik sbenr S0
Tosurance:
Standard policy of fire insurance; constitutionality of the act of the
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Venue of actions upon promissory notes made to insurance companies 58
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articles ol incorporation......ccovieceaen poN . .
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When to be chargred upon delinguent taxes. :
Apportiooment ofl by county treasurer to the d!ﬂmu! l’nnds

Interstate Commerce:
Shipment of grain between points within the state,

............... 64
Interurban Railwayms:
See TaxaTion.
Towa State Travelinig Mens' Association:
Status of, A% &0 INSULADCE COMPRDY .. . ... oreemsnsennnsnaerosranees 240
Judges:
locrease of salary of judges of district court.. ... . ...covviiiiin.., 97
Compensation to be pald judge of the district court elected to fill an
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Of supreme court; when increase of salary takes effect v 173
Of superior court, when governor may appoint.. ...........c.coo...0 281
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county. . erb ad e n W AR R e gy b aa cases v SIS
Legal Bettlement:
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Loan and Trust Cornpanies:
Subject to examination and control by auditor of state when carrying
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Relation of swamp land grant thereto......, «ioeeeinanisoniivninis, 485
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marks. . o For sl R e e 185, 341
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Maintenance of obstruction by riparian owner; nuisance, howabated 332
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Board of medical examiners may determine whether graduates in
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l’nnption from examination of phyll:hu who have been in pne-
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Operating a saloon in an incorporated town; division of the tax..... 338
Municipal Corporations:
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TRICTS.
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Days of grace; when allowed..ccoiiaiee SEdans PV e L AA Lo e . B6
Osteopathy:
Board of medical examiners may determine who are entitled to exam- %
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: 219
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Plata:
Abstracts of land platted into town lots must be recorded. .....oaine 276
Practics of Medicine:
See MuptcaL Pracrics Act and STATE Boaun or MaDiCAL EXAMINERS.
Printiog: .
Hriels and abstracts in state cases prlnhldunordnatcouuty attorney %
may oot be paid out of any State fund, . . ovieer aenarsiEeanns
Proxy:
Votlng by; mutusl assessment Insurance companies may o pmﬁdl: 142
Member of board of trustees of state institation may wuouly
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Township clerk; payment of; how determiged ......... .........,, 302
An officer is not entitled'to any compensation other than that fixed
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A deputy county officer has no clalm tor compensation whea his
priocipal doss not qualify. .. ...ciiciiay siv i ariinines sabanny 325
Resignation of public officer; to whom sent; takes effect, whea...... 343
Vacancy in office of mayor or councilman; how filled. ... ....... .., B
Railways:
Classification and grouping of for purposes of taxation....... ws AT ity 28
Report 10 ROVEFROT .o« o5 s r ks eionse v e vaw sisisaiad o 046 es nn venadi,
Requisition:
See Exrraprrion and Fucrrives rrom JusTicy,
Road Tax:
Constitutionality of law providiag for payment of road taxes by rail.
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Roads and Highways:
Liability of rallways to pay road tA%.......cconresriivannnns EA A « 28
Road supervisors; consolidation of road districts under the township
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Telephone companies; right to erect poles in streets of city or incor-
e e e e e o oy e 316
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Balaries.

State is liable in damages by reason of its inability to carry out con-

tracts with teachers in state institutions .......oevvvvvnsaniinsnss 7
Judges of district court; Increase of compensation takes effect, when 97
Compensation of district judge el d to fll pired term........ 144
Judges of supreme court; increase of salary takes effect, when ...... 173
Compensation of sheriff; increase of; begins, when . ... ...c.o0 vovee 280
Deficiency in salary of sheriff to be paid by the county.......... 295, 300
Compensation of member of city connocil io cities of the second
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Cumpenntian o! townihip cﬂurlr how determioed ..........000000ee 302

Compensation of deputy sheriff to be paid out of what funds ...... 309
County attorneys not entitled to percentage upon funds unpless same
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Compensation of a public officer is fixed by statute .......... Fr e 318
Sheriff cannot increase his compensation by a failure to appoint deputy 324
Deputy county officer not entitled to compensation, when........... 325
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Compulsory education; construction of the word ''inclusive’’ as ap-
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Right of board of educational i to issue special certificates. 198
Bchool Director:
Special mestiog of; howcalled.. .o covooioicin ciinninneisiiainins 100
Power of school board to call special meeting to levy a tax to construct
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School District:
Assumption Of GED. .ceirsrirrrenisnesnsanmnrersnsrnsns sesrerensen 163
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Number of voting precincts for election purposes; registration of voters 208
Secretary of State: .
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Sheriffs :
Increase in salary takes effect, when................

Accounting for fees and mileage in serving process
Deficiency in receipts of fees on salary account to be paid by the

L B s e 206, 300
Fees not collected by him belong to the county . Voo g ale 0
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See EXEMPTION AND TAXATION.
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Capital invested in government bonds subject to taxation ., ..... save -8
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State Board of Health:
See BoarD oF HEALTH,
State Board of Medical Examiners:
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See Bowps.
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Btate Buperintendent: 5
See SUPBRINTENDENT OF PUBLIC INSTRUCTION.
Btandard Policy:
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Btate Library:
Right of trustees to expend balance of appropriation remaining unex-
pended March 31, 1002, ... v v sunsaranrsa sossesns s sae 5B
Buperior Court:
Establishment of; appointment of judge thereof...... ...cceiva- .+ 281
Buperintendert of Public Instruction:
Power and control of over teachers' certificates. ..........c 00 —_—
Swamp Land:
Relation of swamp land grants to meandered lake beds............. 45
Taxation:
Taxes become delinquent when, deducted as a debt owing by an
estate in the settlement of collateral inheritancetax ... ..y, -0.. 71

Statutory exemption of property of any soldier, sailor or widnw of
such as provided in code section 1304, includes both real and per-
sonal property...... osus. PP ATE I 141

Statutory exemption of proparly o! m]chem sailm's and widows of
such, does not apply to taxes assessed for the year prior to the
PRESARS OF 1M MOl uasars soassunsvonssnsesssnshss vy anses LBS

Assessment of lowa corporations owning lnnd in Eureign 3url:d1ctlouu 156

Assessment of incorporated newspaper plants and job printing offices 156

Exemption of homestead of a soldier or sailor although title is in the
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Property of interurban railways ble by the tive council.. 205
Method of taxing freight lines and equipment companies........... 210
Raising the valuation of property within a district does not affect ex-

emption ol soldiers, sailors or their widows............. ........ 216
Assessment of approach to railroad bridge and by w\wm . 224
Muaner of assessment of property of express companies. . . 265

Limitation of indebtedness of a municipal corporation; lww deur—
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Iaterest on anmt taxes; when chargeable..... Sess pa s R e 73
Duty of county treasurer to apportion taxzes to the different fnnth

fixed by law. . viae 5 . 278
Any place nll!ng Inlmlcoliug Itquon muu puy lhn mu.lﬂ ta: ....... 312
Maoner of assessment of savings banks; taxable value of property;

how determined...... SRS LS i Eh A S e xn
Contract to pay an attorney a certain per cent upou tl.:- wlhcud

on omitted property, void; tax ferrets..... P gt S LITIeT 331

Tax Ferrets:
See TAxATION,
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Telephone Companies:
No right to erect poles and maintain wires in streets of city or fncor-

porated town without muagicipal authority. ....oooviriennns siase A
Township Trustees:
Control of roads; manner of letting contracts for road WOTK s o waaaias 319
(*apnot be a contractor or employed as overseer of roads ........ ... 326
Trensurer of State:
Selection of depository for state funds; appmval of by executive oo
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Veterinary Medical Examiners:
State board; expenses of for printing, postage, stenographic work,

Women's and Babiee' Home Association:
Right to receive unexpended balance of appropriation. .. .oeesse-ee 170



