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J oc:eph , Mo., holding tb.e pos1tion at the time of ~1ulligao ' s surrender to. 
Price at Lexington, and repulsing t he a ttack oo St. Joseph soon after; 
co roroiso.;ioned L ieutenanJ Colonel Thirty-sixth l nfantry, Iowa Volunteers, 
~~ptember .S, Hsfi2~ part1cipated in Steele 's Campaign from Little Rock 
to re-enforce Gtmeral Banks in L ouic;iana in 1864 ; his gallant defense at 
Elkin's L'orLl, on the Little Missouri River, \vhile in command o f a detach
ment of 500 men against Marmaduke 's divisiou of 3,000 strong, resulted io 
noldiug l he fort after a sev-ere engagement of several hours, for which he 
wa!; h1ghly coruruended by his superior oJficers; o.o the 25th of April, 1864, 
while in coromaod of less than 1, 500 men fighting tbe combined forces of Kirby 
Bmitb, c.:ommaoded hy (yeoerat l"agao, he \'las seve re ly wounded in the left 
thigh (pr onot1oced mortal) and fell into tbe hands of the enorny; owing to 
severity of wouod he was not l1eld prisoner; he rejoluecl his command in 
October, 1864; breveted Briga:dier Genera1 of U. S. Volunteers on account 
CJ( Ra.llantry and ''bard and efficient service," and assigned to comtuaud o£ 
a brigadt:, he re1i~ved General Tbayer at St. Charles, and later co.tn-

. ruandecl post at Duvall's Bluff, Ark., until m us tered out, August 24. 1865; 
tnauguratcd a~ governor, January 16, 1896; term expired January 13, 1898. 

Uy command o( GoVERNOR COMMl.l:\S · 
MELVIN I-1. BYERS, 

Adjutant General . 
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FOURTH BIENN•IAL REPORT OF T HE 
ATTORNEY-GENERAL OF IOWA~ 

S·r "' "n: or·· low ·', 
A't'1'0H.!'\ t·:v-G t~ N I·~~~ \t/s Or: 11rcr·~. 

) )HS l\ 1 Ol NF.~. 

To Tlll~ 1-IoNORA'Bl ... E Ar.JH~R-.1'" B. CtJM :\It N!-;, G\>vcrnoi· t1f lowa: 

ln compliance with law L hereby ~tthrnit to you a report t)f the 
b usiness tran-,acted by this o A1cc during- tl1c ycnrs H)02 ;l11d £<)03. 

Schedule. A is ;:t comp1ete Es t of all appeals in crimin:tl ca~e~. 
submitted to tlw :-npn~me court during- I he yc.<1rs 1902 nntl l ()OJ . 
ancl also ;til rcbearinR.:; asked during- that p.criod, and shows the 
1i nal djsp<>sil ion of the easel-\. 

Schedule 13 is a list o f all criminal cases pending on the ftr~l 

day o f January, 1904. 

Schednle C i ~ a list of civil cases \vhich were pending- in the 
~t~{c an(l federc\l courts at the tim.e o-f my last report, ;lnd have 
since that t ime been disposed t>f. 

Schc<lu lc D i~ :t list of dvll ca~es '"'hkh have b<:c11 comn'lolH.:t::<1 

a.n<l (li sposecl o f in U1c. state courts since rny last r.cpr)l't. 

Schedule E is a Jist of civil cases which a re now pending in 
the c., tale an<l fed era I courts in whtch the state i~ a party. 

Schedule F is the official written opini(ms given hy th i ~ oftkc· 

<luring- the yea1~s r902 an<l 1903 . 

. Schedu le G contains a few n f the many lctkrs_ which "ere 
written in rcspon~e to inquiri<.~ from connty officers und others 
as to t he constntction and i nteqwcta. ti~m of statu tes. and as t o 
the la-,.v in case-s which have ari~en in the state. 1fhese letters a re 
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uot official in their character. and fr(:qucntJ_:.,· contain a sjn1ple 
c;uggcstion instead of the cxpressicll1 of an upinion. T'!Jcy relale 
to matters of public interest as to \\'hich uniform acti (Jll is tk
~irahle in the st:1te, and it 1s thought advisable to include the 

same in this report. 

1rbere has been a consider~hle incn:ace )n the number 1)f ap
peals in criminal cases wbich )s pcd1ap~ clue t() the ir1cre.a:;e in ' 
pCJpulation of H1e stute. tpherc <He fl.fty-~ix :tppcals in c.dminal 
c;Jses upon the docket of the supreme C0\1rt fo r the January 
term. 1904, which is greater than has appenred upon any previous 
dc·)Cktt . Tbe p(;};cy of requiring all criminal cJses appealed to 
the supreme conrt to he :::.ubrnitted <ll the second term Jftcr the 

itppc;tl is taken has heen· very satisfadory, and very little diffi
culty or delay ha$ been experienced by this office in l1aving ca:::e.s 
promptly subn1itted . 

In my last report I commented upon the unusual number of 
111unlcr cases which had been tried duri.ng- the two years pi·e
nous. At that time .1 thought lhe number of mnrders ::om
mittcd in the state was exception~1l, ~md thut there wonld he ::t 

1narJ<C<J Uecrc;u:.c during the llC'\.l biennial period; instead of thiS 
being true, the number or murder cases has incren.sed dur ing the 
lost two yca t·s, and thirty-three cases In which the defe.ndt-Hlt<; 
wel·c ch:H·ged with 11''mrder haYe been appe:tl-eci to the suprer:ne 
court. Ninett~c~1 of t1H~se have been determinecllJV lbe couf·t and 
fnnrteen are now pending. ~ 

J\mong the ntm·e important cases which lla ve been tried dur
ing- the last biennial period is the case of Stale t'. James 1-1. 
Euslo111 who was indicted under the fraudulent banking laws of 
the state for r.cceiving a deposit at a time \\'hen he knew the 
bat1k to he insolvent. He was 1he pre~idcut of a uatiunal hank 
and the question was raised .as tu "hcthcr the lcgislatu rc oi the 
:-tale had the power to make it a cri!llinal c ffeuse for an oftic.e-r 
uf :1 n~tional bank to receive a depo~it when he k11e,,· the bank 
to be msolvcnl. The supxcmc court of the s.tate, following- fhe 
ca '(;' of the Slctlr <'- Fields, ht:lcl th:-tt ~11Ch puwcr existed ;~ the 
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iegi:-lature. The ca:;;e \\'aS i-aken upun '' rit of t'rr,H· !t.) ihe .-;.n

preme court of the United State:-;, and 1 hat court. npt)ll a. fnll 

pre~cntation of the case. held thar il i . ..; J)Or \\'ithin the po,Yer oi 
a stare legislat:I11·e to 1nake the recei,·ing- ~)f a depu~it l):v the offi

cers nr agent;:; uf an insol\'~nt nati1)nal IJank :l crimiu;tl of(en::;e. 

The decis.ion i.11 this C:<1se i~ far reaching 1n it~ ef(ect. ~lg a. 

bq~e number 0 f stc'ltes h(n.·e enacted laws :-~ln10st identical w1l"h 
the ~tJtute of Jowa, and in ~e,·er:tl ()f the stnte~ th~s{; !Jws li~tvc 
hccn held hy the state ~ourH. t<.r he con~fitHI"i()naL Tfie decisinu 
1Jf the supreme court uf the l. . ."nit.cd St:Hos o,•ern1les the ~fntt.~ 

courts (l nc1 r eHeves natic)nal b:\nks, their offlcer~ nml ag-ents from 
the p1·ovisions of the ~tMutes . 

1 n my last rep<)l-t I referf·ed tf') the lnl.::e bed ca~'e~. ~~nd J):lrTic
nlarly to the case of Rood '<'. 7Va!lt7c~ which was then pend ing 
in the supreme court of the Unitccl tates. 'l'hat c.:·lsC has si11et: 

been di~mi~se<l Ul)(>n the g-rouncl that no federa l (Ill<::St ion ,,-as 
in,·o1ved therein, and no deci:i(m was renehecl as l<>. the title of 
the nt n-n:n·ig11blc Jake beds in the state. T 'llat quc ·tion is sttll, 
t( • S()tne lleg-ree at le(.l;;t. ~\n open one. and J hope it ma.y be prc
H'l'lted to the supreme court of the L:mtcd S lates in a case \-vhe_rc 
tl1e decision G>f that C()Urt will be final. and the title to the n-.can
d en:;:(l l,tke lJe<ls in the St~1te determined. 

Since my lasL. repol"t many of I he impnrt ant quest inns :u·i~in_g 

in r~lation t.) the collectio n o f tlh~ collateral ~nheritance tax 

ha,·e been decided by the courh. The h\\' a11tl the mdholl tJ f 

proceJure are much better unde-rstood hy the hcnch and har, ~mel 
ihe opposi t ion which existed to the pnymcnt of this tax has 
almost v~·holly ceased to exist. 

CORl'OR A 'TTONS. 

Tn my lasl report I recommended a law rcqutnng all art.icl~s 

<'1f incnrpo ration a:nd amendments thereto to be approvccl by the 

;-!t torn.ey~general before any permit \\'as i sstw<1 th<~reon, either by 
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the .... ~cr<:tLII')' c1i ~tate or the :lUdiUJr <} f -.tate t, > the cnrporation 
to \l'~tnsact ln1 ~ ine:.s. 

Tile e.:-q,cnenc<: c i the c;mtc officer ' dnrmg the l<1'>t b iennia l 

p~n ~ d CI}Jl\':nce" me mnre finnly than e\·~r of the neces!-11 \' of 
!'ttch a law. Tl1e proportion c; f Lu ~incc.:c; tnUJ<:.actcd by curpnra

t1nn . ., wi(hi n th<.: state i5 r;tpidly incrc;tc;inJ~-. 

Ct)rpor:lti,m.; arc here to stay, and in nw j11<lg-mcnt -it is d csir

~tl )lc that they o;huulcl. L nder modern ind u...:.l rial cntHI:tions they. 
pn•vidc th\: better means fo1· carrying o n the bu<;ine~s of the 

country. 
1

1'h~y penni! a,n {lggregation C1 f c;1pital hy which great 
e-nterpri ses can he undertaken and ca1' ried to a ~~~·ctcss ful c.nd.· 
\\' hen Cc)nclucted upnn stt-ict. rnod~rn buc;iness principles they 
reduce the co~t of the indttstri:a l pr1Jd u cts to the ( ('JI15 t11lle-rs

Thty tnahle men to embark 111 cl<"sirablc indu-.t n al enterp r ises 
\\ tlhou t n sking- t hei ~- ent1r e fo rtunec; u pan the success of the 
c ntcrpri ... e. 

\1uch h:l$ been said ''--itlrn lhe la:-;t few ,·ears as to the evib o( 
t l.1e gre:H r<.wporation t j f rhe C1 untry; but.'' hen ,, e s to p to con
Hd<..'r ~hat 1t would have-- been impo"c;ible to huild and operate 
any ut the g-n:at Ji nes o f r~ilway to \\ hich the development o f 
I he w~~l 1s more indebted than to any 1.t hcr cause, ,,·ithou t ~ 
corpnrnte associatiotl o f capiLal, <tnd that the farm er<; nf the 
, ... c~t \\ Otll d b~ paying- tw ice what they now p;:J y fo r ever_:-,r 
:u.'tlclt! <1 f m~chmery which is u ·eel tqJOn the farm, if <.:<..; rporations 
did 1Wt e:-< t$L and sttch machinery \vas l .>~l ilt under the old 
mdltocl ~, C\'cry thinking· pen::on mu s l admit that Jeo·itimate cor
P(>r;\~) r.n=-> . L) which \he oulptt t i!; incren!-;e<, and the ~cJSt lessened . 
htl\·c lwcn :uH.J w111 be of grear benefi t to the peo1)1e. The diff1-
culty h<1s he ·n. and now exi~t.. tha t the~c a1i1fici<ll l'ein<rs are 
11ot prllpcrly 1 eguJated by l'fa tute. :-. 

' Tl~<.· flling· uf the .articles <•f inco rporation with Lhe secrel ;u·y 
1 ~ .... t<lt<.> t f the pre\'lous step~ requi red hy l:tw ha,·e hee.n com

plu.:d \~' l,th. creal<::> a ro ntracL hetwc:en the :;fate and the corJ)ora-
t ic'n. Tl1 t I l c pn.·scn aw c oe-s not give lo t he ~ccrctarv of state o r 
l1.) :tny other. c tticer d1recr authority tcJ refuse t 1; file a rticles 
of 111('11rp.~rauon which are presented to l1it11 , 1· 1o t. t · . . , rc use o JS-
suc a permtt I > transact busin c~::> th cr<.:~t! H.ler . except as to arti-
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des <>f incorporation n f insur~tnce COI'llfk"Hllt'-.. which llltt>t he 

approved by the attorney-gt'IWr31 a nd the :ntdltcl r uf :'tat!!. 

Thi., i"' clearly a ddect in thc..• I."!\\. :lllcl the rc:'ult i~ thai m.lll\' 

corporations cJi clcuht ful legllllll~cy a rc o rg·aniLed und~r ;, l;c: 
1 ame of ])11nrl and im·cstm\'nt t:Cinlpanies. co-t,per:ui,·l: :111d h tltlh' 

huilding- a!-:;cJcia t:('llS. and orh<:r Pam<" of like charactl·r. \\·l1irh 
claim the r ight ll) carq nn tht'ir busint'~s in ~he state with~ ~ut 
res tnction or l->nperv iSJt)lL 

The cnrpo r:Ltion la\\'C> o f the :.tate should he "n amcn<ktl a~ to 
requit-e th~t ;Ill :\rticlcs· c)f i1ico rpo rati(m should he s uiJmi.t.t-ed tn 
the attnrncv-gcnera.l fo1· his app1·m·(l l, <H1d g-iv<.1 tn the secret:1ry 

c f ~tate or other pn)per offitcr supe l·viM)ry po'"·er~ O\ cr snell 
<tssociations. 

No corporation s hottld be _permitted to i~~ue 1ts shares of sto k 
l ·eyond a reR~Onable capitali7.ation; no r she nld bon<l~ he per 
mitted tn be issued upon it s property beyond th~ rea..:untt bh: 
value thereof; and such otl1er rcg-ulatic1ns shuult1 be made l!y tht· 

lcgislnturc a' ''ill prevenl OH"r capttahi':ltion and m·cr h~;nding , 
nnd ~t'C'ttre t (J Llle ::;tnckholders, .11 lc:bt rt:- inr as i$ p•hsihle. :1 

rcasunablc return for thei r in vestment. \\'hen th<'se thing-s ba\'C 
l;cen accumpL:hed. tbc rig·ma which now attache~ h> ruq>••ra-
1 ion~ generally will di~appear and the people will t'Ct;ugnizc their 

\ :!111e :•:· the mc:~1:s I y \\ hich the· g reat indus\ rie_-; c1 f rile cnu11try 
are cat ric<l 011. 

MONl~YS 1H:CJ~£Vlm. 

'rhc only money recciYcd by !lie during the last biennial per iod 
i.., the !-;lt l11 of $,:;3.6_;, which was the \ltH::-...p<:lldccl h:dancc o{ tht 
;1tnum 1t 1·equircd tu be deposited with tllc dcrk nf the Uni ted 

States -ittpr<:me court f(n· cvsls in Rood 'i'~ lflolla<"c'. This ::.tun 
was recei ,·ed by me J unuary 20. 1903. and on the ~t~mc dav 
paid mer (() 1 he state trcasun:r. 

X l:J::nS OF '1111-:. Ot.'Fl <?C. 

~ n my la-st report I urged the neccs!-. ity of the pun:hase o r a 

set of the Reports of the S11prcme Court o f the ljn itcd Slate') 
for the attorncy-gencral'c; r..lfirc. S111CC' that ti me, "ith i.h<: con

~;en1 c.f the cxccuti\'e rcuncil. r flll i'Cha~ed a SCL c) f the U n:ted 

Staies Stq.rcme Ccurt Reporl~oi c1f the Banks L~t\\· Pul{Tishlllg-
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Company, for $J 18-40, rnc1 ud ing an of the repQrts to th e T9 lSL 

fl 'hi :.;. purchai-ie '~·as 1'11ade upon the condition that the legislatnre 
should make an appropriation to pay for theSct~ r epo rts. They w' re 
delivcr~;:d at one.~ J.U"lder the ptrrchase. all(l have been in n1y o ffice 
s ince th-a,l time~ ~·ml 1. have no doul}t t hat the approprjation will 
be made. 

'rhe princ:paJ need o f the office at tbe p·resent time 1s ::tdc
qtt~lte .rooms with in wh ich to tranl-:)act 'the l)tt$ine-ss.. An ass':istafl t 
and two stenog-raphen are now r equire(! du ring tl lC enhre 
Ertle. Thi·s necess..itates the e>pera(jo n of tWl) type-v,Titers jn the 

c.rAke in \Vhich the assista:ni is com peJ iecJ to prep:::tre his b.riefs 
.and arg:uments jn crimln(l!' cases. 'fher'e ~hould b.e at l ea~t a 
:.:nitc o f fo ur ro0i11s for lbe accommodation ancl d ispatch of the 
huF;inc.ss of the offi·ce; one in vvhic.h typcwrite r.f\ may be npe:r
:lted wi thout inter- fering ·with the other work of the office, a 

Jihrary, a. roon1 for the assistant, fl.nd a p 1·lvate o ffice fur the 
a Ho rney-g:enera I. 

1'he. vvork o f the office has jnc.r.eased ~o iaro·eh~ in voh1me that 
b • 

it cannot be ca rried _on with syst<;nl and expedition in th e t wo 
3maf1 rooms occupied by the attor~ney-genera:l. It is certainTy to 
he ht)ped that sofne af'rangelflent an.d assignment 0£ the· roorns 
in. tlle state house tnay Be made which wiJ I gi·ve to this office at 
lea."\t r~urmable accommodations for transacfing its bus iness. 

fn t.<1ndus1on 1 des'ire to express my ap!}r·eciatio11 ~A the- cottr
tesy extended to 111e by yon and the oU1e1· officers (~f the state, 
;lt1<1 to say that ou r relations- have bee1J of the mo~t pleasant char
acte.:t during my tenn of nffiee. 

l }l l ~u desire to arknow ledgc the fai th fu1 and valuable services 
o f my as"SliMant, }Vlr. Lawr·ence De Graft and t he ofher nl:em

ben; () r m;r office ftn~ce. 'Their work is deserving of high COln

!1lendation ~ :tnd if the \VOrl<: 0 f this office i ~ entitled to any 
cretll t it is la rgely due 1(}- the effici-ent ma11 11er in which they ba v~ 
d fsch:'l rgecl their chtties. . 

R espectftllly su bm ittetl, 

CnAs Vv. 11ui.LAN, 
A tt.orn,c y-G et1-eral of I ozu..a~ 
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Title of Ca£e . 

State v. J oseph Ban uff, appellant . . . . . . . 
State v G. A .. Burns, appellant. .... . •... 
State v. Frank Comer, appellant ....... . . 
State v . M. C. Connor, appellant ........ . 
Statev. M. 0. Clemons, appellant ..... .. 
State v. 'rho mas Cather, appellant . . ... . . 
State v. ::; . E Carter, a ppellao t ........ . 
State v. J . W . Crofford. appellant . ... .. . 
State v. W. H. Coleman, appellant ... , . . . 
State v. M. 0. Clemons , petitioner .. ., .. . 

State v. Patt Dunn, appellant .. .... ..... . 
State v . Edward Dennis, appellant, .... .. 
Statev. D . D . Donahue, appellant ... .. . 
State v. Harry E. Fields, appellant . .. . . 
State v. J ohn Gray, appellant ... .. ..... .. 
State v. John Garrety, apptllant. · · · · ·~ · · 
State v . J . A. Gregory, appellant ..... .. .. 
State v. Albert Gathman, appellant. .... . 
State v. Glucose Sugar Refining Company, 

appel lant ., ............. , ... .. ... ... . . 
Statev. John Hogan , appellant ........ . 
State v. Margaret Hossack, appellant ... . 
State v . M . R. Hammer . appellant. . .... . 
State v. Pat Hanaphy, appellant . ... .. . . 
State v. Fred Height, appellant ........ .. 
Statev . A.M. Hunter, appellant. .... . .. . 
~tate v. Jerome W. Hoot, appellapt .. . .. . 
State v. M. J . Higgins , app~llant ..... .. 
St~te v. J . C. liasty, appellant . . . ,,, .. .. . 

• 

SCHEDULE •• A . "-CONTCNCED. 

County. 

Joboson .. , . • . 
Cass .... .... . 
Cass .. .• . "* •• 
Hancock . ... . 
Hard in ..... . 
Marshall , ... . 
Boone ..... . . . 
Decatur .... . 
Polk ....... . . 
Hardin .... . . 

Marshall .. . . 
Page .. .. ... . 
Jones ...... . 
Black Hawk . . 
Marshall . . .. . 
Audubon ... . 
Potta wattamie 
Potta wattam ie 

Tama . .... . . 
Winnesbiek .. 
Warren .. ... . 
Ja~per ...... . 
Jefferson .. . 
Llnn ...... .. 
Ringgold ... . 
Black Hawk . . 
Potta.wattamie 
I<;eokuk .... 

Decisions. Offense. 

Affirmed October 31,1903 Assault with Inten t to commit rape. 
Affirmed October 3l,l903 Larceny. 
Affirmed J u oe 2,1902 Rape . 
Affirmed December 17 , 1902 Larceoy from the person. 
Dismissed April 8,1~03 Murder. 
Reversed October 6,1903 Assa\llt with intent to commit murdet. 
Affirmed October 7,1903 Larceny. 
Reversed October 19 , 1903 Murder, second degn:e. 
Affirmed October 31,1903 Adultery . 
Petition tor rehearing 
overruled October 31,1903 Murder . 

Affirmed April 9, 1902 Murder . 
Affirmed April 8, 190'3 Murder. 
Rever~ed April U, 1903 Nuisance 
Reversed December 18 , 1902 Killing quail in violation of law. 
Affirmed April 9.1902 Murder. 
Affirmed April 12, 1902 Larceny. 
Affirmed J une 2 ,1902 Larceny. 
Affirmed October 30 , !902 Seduction. 

Affirmed October 11,1902 Nuisance. 
Reversed January 30,1902 Burglary. 
Reversed April 9 ,190~ Murder. 
Affirmed April 10 ,1902 Assault with intent t-:> commit murder . 
Reversed May 15,1902 Illegal sale of liquors. 
Reversed October 23, 190t- Rape. 
Reversed December 20, 1902 Murder. 
Affirmed May 26,1903 As!!a.ult with intent to coru mit murder. 
Affi rmed May ~9,1903 Adultery. 
Affirmed October 23 1903 Adultery. 

Sta te v. li. C. Irwin, appellant. .... ... .. Madison . . .. . Reversed October 7,1902 

7,1903 
10,1902 

Using aod keepmg a place for ~he pur· 
pose of prostitution i~ Od lewdot:ss. 

Sta te v . Wesley !twin , appellaut . . .. ... . 
State v , Martin Jay, appellant .. , .. , .. . . . 
State v. G. C. Jamison and W. C. CTone , 

appellants. ..... .. . . . . . . , .. . ......... . 
State v . Zenas W. Jobn, appellaot . .. .. . 
State'' · Sarah Kuhn, appellant . . • ........ 
State v. Kltobi. appellant .. . ..... .. .. ... . 
State v. S.C . Kirby, appellant .... ., .. 
State v . .Eiaydeo K.iog* appellant.. , . .... . 
State v . Levi LoM, aopellant ..... , , ..•. 
Sta~ev. L. K. L.iohoff, appellant .. ...... . 
State v. Belle Lueoze, appoUant . . . , , . . . 
Sta~e v. Henry Mongoven, a ppellaat . . . 
State " · Wrn . McFarland, W. W. Welday, 

and A . Holaod, app~Ha.nts . ..... . .... . 
State v. Ben McKnight , appeUa.ot .• " .. . 
Statev. C. E. Osborn, appellant. . . , ... .. 
State v. Jnck Phillips, appellant. . ... .. .. 
State~. Fred Perry. appellant .. ... . .. . 
State v. Heory J. Prins, o.ppeUa:ot .. .. .. . 
Srate v. B. F. Parker, alJpeltant .. .. . .. . 
State v. Chas. Pa.;nau. appellant .. . . . . 
State ,. . Albert G. Phillips and Lewi!' 

Brooks, appellants .. . . . • .. ....... ., . 
State v. Jack Phil lips, appe.Jlant . ....... -· 

State" . Dav1d Roscun1, appellant. ...... . 
Stale v. Georg-e Steffen~. sppellaot . . ... . 
State v . J oseph ShQoka., Jr., appellant.. 
~t.a te v. W ru , ~chaed1er, appellant . . , .. , 
State v. Stnouet St~ll. David Soderst-rom 

and Wt'Q:, Alutten , appella.nts . ,. _., .. . 
State \i. Hubbell 0 . Soper. appellant . . . . 
State v . George W. ~nider, p:ppellan t ... 
State v. Watren Snyder. 3ppeilant .. ~· . .. 

Page . . . . . . . . Affirmed October 
Boone . . . . . . . Reversed April 

Murder. 
Larceby. 

F ranklin . ... . 
Muscatine .. . 
Keokuk .... . 
Scott, .... . . . . 
Greene .... , . 
Polk . ...... . 
Vao Surep .. . 
Cerro Gordo . 
Clay too . .... . 
Wa-pello . ... . 

.Polk ..... . . 
Woodburv .. . 
Polk ...... .. 
Wapello . ... . 
Woodbury. 
<;:' uiOUX. • .• . .•• , 

Polk ..... .. 
Wapel1o . ... . 

Buena Vista . . 
Wapello ... . 

Des Mbiaes . . . 
Scott , , .. • . . . 
Ben too ...... . 
J ohnson .. .. . 

Lucas ....... 
Washington .. 
Jefferson . .. . 
.Mawson . . .. . 

Reversed May 
Affirmed Jaouary 
Affirmed May 
Rev~rsed February 
Reversed April 
Affirmed October 
Affirmed May 
Re~ersed Octobet 
Affitmeo October 
Affirmed May 

26,1902 
Z2,19U3 
28,1$02 
4,1903 
9,1903 
6,1903 
2, 1902 

30,1903 
31, 1903 
26,1002 

Dismissed October 28 J902 
Affirmed J am~ary 21: l903 
Affirmed April 12, 1902 
Affirmed April 10,1902 
Affirmed October 7, 1902 
Affirmed October 9. :90-
Affirmed October 29.190~ 
Rerersed December 17,1902 

Usiog false weigllts. 
Perjury. 
MurdE;r 
R~pe. 
Violation o£ quarantine regulations. 
Larceny , 
Procuring a Jniscania.ge , 
Murd~r . 
Adultery. 
Assault with it)teut to cornroit murder . 

Vtolatioo of official duties. 
}1urder. 
Robbery. 
Murder. 
Perjury. 
Forgery. 
Liquor ouis.aoce 
Assault wit h loteot to commit murder. 

Reversed December 20,1902 Murder. 
Reversed oo rehearing 

April 8,1903 Murder. 
Reversed J anuary 30, I903j Malicious mischief and trespuss . 
Affirmed April 9,1902 Ra.pe. 
Affirmed April 9 , 1902 Assaul~ wltb intent to c6tnD:lit u.ltlriler. 
Affirmed A pdl 12,1902 .Adult~ty, 

l.>il' missed May 
Affirmed October 
Affirmed October 
Affirmed October 

26, J902 Robbery . 
7, 1.902 , Con~pttacy. 
8, 1902! Assault with Joteo t to commit rape~ 
8. 190?, Btl rglary. 



- -

T.Lie of Case. 

State v . Thomas J . Strupper, appellant . . 
State v . J. W . Sal~ . appellant . .......... . 

SCHEDULE ' ' A. "-Co~n!'mm . 

C..;unty. Decbions . [ 
I. 

Fremont . . . . . Affirmed October 17 I 190.2 Bigamy. 
Page .. .. .. .. Affirmed December 19,1902. Murder. 

OtfeDse . 

·-
~-

S tate v . A. L. Stevens and W. H. 11.ott1 

appellants. , ..... ..• ...•. . •• . • . . ,, ..... .t\.ffirmed April 8,1903 U~iog a.od maintaining a bUilding wilh 
(Petitiou tor rebeariog intent t.o unlawfully keep and ~ell 

Cerro G.)rdo . 

overruled Octob~r J2,1903) intoxicating liquors. 
Affirrped April 9, 1903. J3reaking and entering. St~te v, George Swift, appellant . . . . . . . . P'ott~wattamie 

State v. J. W. Sale, appell~nt. .. . .. , . . ... Page ....... , Affirmed with rn.odifi · 
cation May 26, 1903 Murder. 

State v. Clalls StoUy, ap pel! ant ......... , . Cass . . . , . . . , . Afl'inue<'l October 6,1903 Setiluctfo~. 
State v. L. P. Scroggs. appel'lant . ...... .. Shelby ...... . Affirmed October 7 ,1903 Assault with iolent to commit rspe. 
State v. Tho1nas Sheridan 1 appellant ... . . Lyon ...... .. Reversed October 9 1 l9QZ .Malicious mischief. 
State v . J. C. Smith, appellant .. .. . ... .. 
State v. Marlon 'l'rcsty 1 appellanL... . . 
S tate v. S. G . Thiele , appellant ... . ... . . 
State v. Mark Vance, appellant .... .. .. . . 
State v . Isaac Wheeler, appellant ....... . 

Reversed October 11,190.3 Nuis(l.oce. 
Reversed December 17, 1902 Rape. 
Keversed April 8,1903 Murder. 
Reversed April 8,1903 Lewdness. 
Reversed April 9,1902 Rape_ 

Lia.n ..... . .. . 
Winnebago .. . 
Montgomery . 
Wapello .... . 
Boone . ..... . 

State v. J. L. Wright, appellant ... . . .. .. 
S tate v. Mox Wackercagle, appellant. .. . 

Jasper ...... . Affirmed October 7, 1902 Soliciting orders for intoxicat ing l iquors 

State v. George Wright, appellant . . . ... . 
Reversed October 8 ,1902 Larceny. 
1\ffirmed October 16,1902 Murder. 

T aylor . .. .. . . 
Mosca tine. . . 

State v. H. Williams, appellant ..... . . 
State v. Orris Wolf, appellant .. .... .. . .. 
State v . Earnest Willey 1 appellant' .. • . . ... 

Hancock . .. . 
Poweshiek .. . 

Affirmed December 17 . 1902 Larceny from the person. 
Reversed December 19,1902 Rape. 
Affinned February 12 . 1903 Larceny. Polk . .. .... .. 

State v. John Williams, appellant. . . .... . Polk ... .. . .. Reversed April 9, 1903 Breaking and eoteriolla' a ~tore building. 

SCHEDULE "B. H 

The following is a list of criminal cases pending in the Supreme Court of Iowa on January 1, 1904: 

-· -.::...::--= .. ;:; .. _::.:·===-=-
Title of case • Appealed from Offcns.e. 

~-----------------~-- P lk Assault wl'tb intent Lo commit robbt1ry. 
State v. AlkioS 1 Be.rt et aL · . . · · · · , · · · · · · · · · · · · · · · · · · 0 · · · · · ' · · · · · ' · • · · · · Rane.. 
b t ' 1 · t'l-7 lt" Wapello . . . . . . . . . . . . . t" ota ~ v, h .. tl{ erson, H a ... r · · •. · , · · · · · · '· · · · · · · · · · • · · · · r.... 1 oalse prete~s.es. 
Stafe v. Barr 

1 
\X.fiUiaw. ... . · , ..... ., · · · .... · • .. · ... • ue aware · ........ · Ra-ne. .... 

State \'. B.ebb, T~Nm.as (K~h.ea..rlog') .... . . . . , .. , . . . . . Muscatine ... , . , · , .. • -~ 
State v . Hirkby ' John .. .. • . .. . . . .. .. .. .. .. . .. . .. . .. Fremont.. ........... h~~cde:(. 
St t Bllrns J ., ·,.,es Polk. • . . . . . . . . . . . . . . J,u ' 

' a e "· • ....... · · · · · · · · · ' · · · · · · · · · · · · · ' · · · · · · ~eduction . Statev Brown, Henry ... . .. , .. , ........ ....... ... .. Warren ........... , v 
State t'. Busse

1 
L ouis . . ... ~-- · .............. ... ...... Bremer ....... ...... . Murder. 

S t1tte v . Carpenter, Charles . .. ..... .. . .. . ... , .... .. ... Mahaska · .. · ...... · Rape . 
St~te ,r . Clemenson, William ............... , ... .... ,. Hancock .. .. · - . .. ... I C?nspiracr to commit aduHery . 
State v. Cobb, ~iajor and certain iQtoxicating lignors Monroe.. .. .. . . . . . . . . L1q tlOr omsa.uce. 
Slate v . Coleman , W. H. (Rehearing) .. . .. . .. . .. .. . .. Polk. . . .. . .... •.. Adultery. 
State v . Cro\\"e\1. Albert et al. . . .. . .. . .. . .. .. .. . .. · Lee .. .... · ...... · .. · Larceny· 
State v , Dale , J J .... . . . . ... . ........ - ........... .. Woodbury . .. .. . .. .. Larceny. 
State y. Dad dsc.n , Edward ... .. , .. __ ... . ... ........ Wapello .. .. . .. .. .. . Assault with intent to commit rape . 
State \'. Doroi oisse, Chas. et al. .. .. . .. .. . .. .. .. . . . Shelby ...... _.. .. .. . Liquor nuisance. 
Stat~\'. Dover , BQyd .• .• .. •• . . . •...... •.. . . ... . . , . ... Monroe .... ........ . . Rape . 
State t" , DeG~·oate , Harry c .. .. ... , . , . .. . .. _..... . . . . Dallas . . . . . . . . . . . . . . Assault with intent to commit murder . 
State v. Duff5' . Frank .. ... ... . . . ... .. .. ... ... . , ...... Fayette . ...... . ...... Robbery . 
~"' t .. vgb"' t Ed . . Moproe . ... . ... ... -~ Rape . 
.,a.e\·. r.;.. "'

1 • ·· ······ -·· · · · · · · ········· • ·· l."'ooroe ... ,
1

, •• ••• Assaultwithin tenttocort~n:litmurder . .. 
State\". E'\-1<\0S , Plo~ . . . . . ... · • · · · . · · · · · · · · · · · · · · · · 1v

1 d' 
State \•, Evenson , Ed. 

1
, • • • •• • •• ••• •• , •• • • •••••• , • • • • Worth . ... . . . ... . . 1. Al)saulE with int~ot to in6ict great bo 11y IOJtuy. 

State v-. F'ost~r. Locy . , . . . ... ..... . , . . . ........ ... . .. Kossuth . . ..... . ... · Ass~ul: with it11e1H to commit murder. 
State v. Gallaughe.r, $~rab E:Hen . ...... . ........ · · · · · Johnson · · · ·. · · · · · · ~ · Pequry;· 
Sta.te\~. Gathman , Albert ~ Reheadng) .. .. , . . ....... . , ,. Pottawattamte .... ... S~d11ctwn; 
St.ate~. Golqsberry, Jo~ . .. . ~·· · · ~ · · ·· · · · · ·~ · · ······· · Appanoose . .... .. .. , Ltquornu:saoce. 
State'' · Green..ltmrl , F. A ..... I • • • • • • • • • • . . • . • • • • • • • Decatur . . . . . . . .... · , Larceny . 



SCHEDULE (I a. ) '- CO;N1'rnUEP . 

'l'itl<e of Cas'e. Appealed {roro 

State v . Hampton , Samuel • . . . • . .. .. .. .. . . . . . . . . . .. . Appa)loolie . .. , ...... 
State v. Haidee, A. \V . . . ...... ..... , . . . . . . . . . . . . . . . . . . . Appanoose . . . . , , . 
State v. Harris , W. \V ........ ... " .... .. " .. .. , . , .. Ap.pao.oose ......... . 
State v. Hasty, J , C.. ( aebeariog) .. .. .. .. " ... .. . , .. Keokuk . .... . ..... . 
Statev . f!eatb.G. H ....... - .. . .. . .. r ·· · , . . .. .. . ... Boone .. . .... , . ... .. . 
StRte v·. Hewitt, Eugeue .. .. , .. ... . .. .. .... H , . .. .... Ceno Gordo .. . . .. .. 
Statev. Hoh,1, George .• , . .... ....... ., .. ... . , .. . .... Warren . . . ..... ... . . . 
State v. Hohl, F'red .... . ......... I .. . ~ -... . . . Warren .. . .... . . . 
S-tate v. l·J o-rr mao, Harry. . . . . . . . . . . .• . . . . . . . . . . . . . . . . Ch~rokee- .... .. .. .. . 
State v. Hmmadko, Frank 1 , .. . .. .. .. .. .. .. .. .. .. .. Linn .. .. . . . .. .. 
. State· v . John, Zeuas \V'. (Reheariog) .. , . .. , .. .... . . . , Musoati cre . ... .. . , .. . 
~tate v. Jones, lt1arioo .. . .. .. .. . . . .. .. . .. . . .. . . . . Mahaska ... ..... .. .. 
State v. King, Hayden (R.~hearing) . . .. . , ... , . . . .. .. Polk . ......... . . .. . . . 
State v . Krueger, ::>opbia . . ............. , . . . . . . . . . . . . Howarrl . .. . ......... . 
State v- . Leibe, Oliver, .... . . ..• . . . . . . . . . . . . . . . . . . . . . . . Delawarec .. ........ . 
State v . Leig.btoo, Roy: . ... ... ...... .. .. . .. , .. , , . ..... . \.Vashingtpn ....... .. 
Stat-e v , Leuhrswae, .B, R • . .. . .... , .. . , • . . . . . . . . . . . . Benton . . . . .. . .. . .. . 
State \1 . Lo~ez:, Leon eta·) ..... , . . . . . . . . . . . ... ~ .... , • Pot1a.wattarn,i~ . . • . 
State ~. L11cas . Wifliatn . . . . . . .. . . . . . . . . . . . . . . . • . . . . . Page , . . . . . . . . . . . . 
Stla:te v. McKay, C. B . .. , . .. ............ ,... .~ .. . , . . .. .. 

1 
Mot1ooa ._. ....... . .. 

State v . Mahoney, .L,, D .. .. .. .. , . , . .. .. .. . . .. ... .. .. Polk ..... ,. , ...... . .. 
State v.. MiUt>r, H. G . ... . ..... .. ..... , ~ ---- .. ... Cerr·o Gor-do ... .... .. 
State v . Motto-, Henry, ..... • .. ~ .. . .. ... . , . , . . . . . . . . . . ~fabaska. . . . . . • . ... • 
St~te v. Norris, Levi S. , ~ . .• , . . .. .. . •... , . . . . . . . . . . . . Jones . . . . . . . . . . . . 
State v. Paoor., Sam .... , ........ . ........ , .. .. .. . . Polk . . ..... . ... '" . 
State v . . Petef'$00 I Zeb et al. I ' ' ••• • •••••••• • •• • r . . . . . . Decatur ............ ' 
State v. Poe, Ciaud.e J . et al. ... -. . .. .. .. ... ... . , .. . Union ... ... . .... ... .. 
~t-ate v. Pray, Richard . .. .. .... .. ... , .. . .. . . .. . . .. . Decatur . ..... , ..... . . 
State v Price, George fl . . . , . .. .. .. .. . . .. . . .. ... , .. Ringgo~d .. . .. ..... . 
State v-. R~phael , Jo·se~h e.t al .... .. .. .. ......... .. .. . Black Havrk .. .. . . .. 

1\uisao·ce. 
Ltquor n.uisaoce. 
Liquor JJ.Uisance , 
Adultery , 
Practici-ng tnedkioe wh:h.out a l icense . 
Nuisance . 
Liqno.r nui-sance. 
Liq uor uuisa!'lc~. 
Murder . 
For.cibl~ defile.meoi. 
Perjury . 
Assault with i-ntent lo commi~ murcle1·. 
Larceby. 
Murder. 
Rape. 
Assault with intent to commit murder . 
Assaul t \vi tb intent lo intHc:tgrea.t bodily injury. 
Consp-ira-cy. 
ML!rder. 
Rage. 
Breaki-ng and entering. 
Ass-au1t with intent to comrpit rape. 
Robbery. 
Ra.1)e, · 
Liq qor n q isa.o~e. 
Robbery. 
Ro.bbery . 
Arson. 
Incest . 
Robbery. 

State v ._ Rea, .B. D . ... . .. ...... -.. · · · · · · ·-- · · · · · · · · · .._,. · 
St~te v. Reagan, Woodson ... · · · · .. · · · · ·: .. · · · · · · · "" 

E Ptactici o'~'~' medicine as an itinera nt phy.skian. mtnet . . . ... . .. . ... ~~:~ 
J\ppanoo.se.. . . . . . . . . Murqer. 
Warren . . . . . . . . . . . . . Burglary. 
Dallas . . . . . . . . , . . . . ,li"orger:y. 
Polk ...... .. . . . ... ... Murder. 

State v . Richards, W, 1:'1 ..... . - · .. . .... · .. • ...... · .. 
St.ate v . Rivers, F. S~.,. ~.:· o: ·- - . , ..... . . ~ . . .. . . .... . ,. . 
State. v. Roan, Sam ....... .. ... - .......... · .. · · · .. 
State \' . Robinson , Thomas C .•. • · · · · · · · · · · · · · · · · · · · · 
State \' . Robirds I Fr~d et at . · •, · · · · · · · » • • • • • • • • • • • • 

Statev. Sande-rs, Jo.bnY!..'r .. , ..•...... . · ········ ···· ' · 
~tate v. Sandiland , Andy .... . . : · .. . ·· • -· · - · " · · .. · · · 
State v-. Scroggs., L. P. (Rebeanog) · - · · · - · • · '· · ' · · · 
Sta;te v. Sm ith-1 Hervey ..... ' .. , • ,, .. -- · · .. · • .. .. .... 
State v-. Smith , Tbo-mas . ·. · . .. .. . · · · · · · · · · , • · · · · .• · · 
State v. Smith I Lewis . . . . . .. r •••••••• •••••••• 

State v. Sfarcbirch . George .... · .. · · · · · · · · · · · · · · · 
Sta.tev. Thampso-n, WiUfred ··· ·· ·· ·· ··~ ··· · ·· · ··· · ··' 
State v . Trusty I Marion ... . . · • . . · · · · · · · · · · · · · • · · · · · · 
S.tate v. Tyler, Chester .. .. .......... · .... ........ .. 
S tate v. Wagner, Harry . • . . .. .. . .. .. • • .... • .... · .. 
State ~ . Walker, lobo. , ...... .. .. · • .... .. .. · · · .. · · 
Statev. Wasson, C. G .... -.... ... .. ... ... . ... . ... .. .. 
State v. Wiltia:ms. Rich~rd .. · .. · · · · · · · .. · · · · · · .. · .. · 
St>ate v. Wilson , Josephme .. ..... · .. · . · .. · · · · .. ' , .. _. · · 
State v. White, Ja~k .. .. · .. .. ·.. · ...... .. . _ .... · 
State \.,., Worthen , Owen. , · .. .. · · · · · · 

Ho\Vatd .. .......... . Murder . 
.Page . . . , . , ..... . . . , . Consp~racy. 
C Conspiracy. ass . . ... ~ .. . .. ... . .. . 
Pottawattamje 1.. .. Breaking and e1lterlog. 
Shelby , . .. . . .. . . . . . . Rap.e . 
Wape1Io. , . . .. . .. .. . S.edudion , 
Monroe· ... ..... L . • • • • Murder. 
Pottawattamie . . . . Murder. 
Appaooose .. . ... ..• , Liquor onisanoe. . . .. 
Johnson. . ....... . . . As.sault with iuteot to eomm H .. fifl:l-rue r · 
Winnebago..... . . . Rape. 
Jas.per . ...... -· . .. . . Murde!. . 
van Buren . _ -~ . . , , . . · Dese.rtton nf w1fe. 
Polk .. ... ... "' ..... Murder-. 
Lion ........ ... ..... Robbery. 
~lahaska ... . ... .... , M't'trder . . 
Mahaska ... r . . . • . . • Kee.p'ing !Jo·use of Ill fame. 
Boone .... , ..... •... 

1 
Gambliog 

Beotoo . . . . .. . . • . .. . . B-ur1tlary. 
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fth~O'RT O}""' "eRE ATTOR NEY- GENERAL. 

SCHi£J)ULE "C .. , 

Of the e,·4ses wlJich were pen<ling in the stu1e and f.ed0rai 
courts at the ti.me o f my last report. the- fdlowing have been 

d i~<>posed c>f : 

Aiancln::str,r Fire 1'11.nwa.ncr Com.pcmy ct al. ·u. Herriott-' T1·tos
un•r of State~ el al. 

1\ppeal fn11n the jt.H1gme~nl: of the Un ited Stare;:~ circHrt CO\-lt:t 

f(lf,. the N' o r thern rlistric:t of Iowa to t he supreme cmn-t ot t11~ 
U11ited Slates. Dis:m1ssed by appellants. 

f~thu'in 0 . Rood 7:1 . Gc•o, .4. 11/allo.ca .. ct al., State of Jov:.~a Inter~ 
'N'IIUI', and fmw O#ICT li/(C C(llSC!i . 

\Vrit of error from t he· supreme con rt tJ.f the Uni te(.] States. to 

the sup•r(itt11~ cour t {)f the s-tate oJ Towa. ·The cases ·were fuf1y 
argued an ~J submitted in t he sup-reme cou r t of the United S.Uttes 
<1L the October- term . HJ02, and \Ver e de.cir[etl Mlyerselv to tbr.:: 
~...tuiol <:Jf the st~l.te . -

S r;otlish Union d~ Nnlir>1Wl !nsurcnu:t Cclln}any of Ed-inb·urgh, 
Srullcnuf, a.ncl Lo11da11, E.ngltr,.lJd, 1·. F/c?rrivlt, Slatl: T1'eCJ.\'1l1'er, 
et a!~ 

\Vrit t )f t:.1·n'> • from the supre111e cnnJ-t of the Unitcc l State:;. 
t:, :11~ ~uprcme court of the state of T~n-va. Dismis.se(l hy plAin
n(f~, w crrnr. 

Jolt,!. 1-ft•rriof/, 1~rrrr.sttrar of )tote 7' 1 r; p ,,,. .... -1d • .. 
• ' ' . · - L'. ( - Li) ."'1 .11l1121S-

l'ralor of lhc t;s:!(l/ (J of John Lw~vson., Dc£;.l'/1Sn.f., d td. 

.··\ pp~fll £1"('111 l~cttawatt~t:llie district CC'Ilr~' .tl">.. U·e . 
· ~ • . "' ~- l v 1 supn'1ne 

t-<-Jlli·t or low;• 'J'h-·· ,~-1 ~-- \\'"' ~ ~- ...... , ·1 1 1 · t 
~ . · " · "'{ .-.... ' 1'\::'i ~.n~~,.,ec an( ~u )111 11 eel at the 

OcttJbcr; 100 r , term 3nd de6cled .at tl'le January, rqo2. terrH of 
th; Sl l pr~me cout·t of Iowa, th((! daim o( the !;'tate bei~~cg fuiiv sus· 
lr.nlt't L -

17 

Sltlll' of hJ'it.'n on rclatim~ ,;f :'\1i!(o11 R~.'mlcy. A '1fonu·y-Gc11crul. 
r ·. Tktt lan'(r .l/1/(U(lT Buifl!h1g ((~ LNlll As.~o£:iatilm, ,·t a.l. 

T his \Vas a.n- actl.o11 iu c-qnity f()r a receiver to '\\·ind up the 
a.ffai1·s of t11e associatto11. ll~ affairs have been closed <llHJ t!tc 

repvd (.tf th~ recei\·er app.r.OYed. 

Sta-le of f oz '(l 1:. S'iou.t:- C oun(v . 

.t\ n acttuJ l :tl law lo rcco·ver amount c T:tinu;d to be ·doe I he 
sta te frmn Sionx C:Oll11t)' fo r the nnl·inlennnce of An insane pa
t iellt at the hnspi tPt l at I ndependence. Jowa. 'l"he ai.'titm \\':1~ 

tr ie(j in t be distl'ict eourt of T'lymoutb CO'l1nty au<! was (kl <.."l·

m ined .adve·rsely to tl'le daim of the state. N{) ap:pt-:11 '"·as t:\ken 
{ronl st1ch jt.1dg-ment, as in th~ opini.on o f the ~ttm·ney-g·etl crn l 

U1.e jt.ld_g·t'nent of the distr'iGt court was ~orrect. 

Slate o.f !fY.!'a v . Jas. H . East011. 

\Vrit of error from the supreme court nf th~ U n ited Sta(es 

to thesupJ'Cn\e c01J r t o f Jowel. T be cause was fu lly nrgt.ted and 
subm itted at the October tenn, r902, of the -snp1'eme con t·t of 
t he U ni ted States. On Febn~a.ry 2, 1903, fhc D<~.use vVJW; de
cicLed arhrcrsety to Lhe claim of tbe state, t he tonrt bol<1i ng· U1at 

t he Tm.n t st<if1.1 le ut1der \\:hich the deferHiant was in<llcted 'is hCJt 

<"pplicable tu officers of nation~! hank1; conducting- IJu$iness unde r 
.ad of crrngr€ss. T'he op.inie>,n is repoJted in 1H8 ·u. S .. nt p~tge 

220. 

State. of lo'te·a u. vV'. 1\rl. A1cFmrland.. 

;r h1s -vvas an action br.ought npon tlie bond of \A/. lvl. J\1 cFar
l:uld a~ SCC.l'Cl~ll)' () f St~L tC to r:CCO\'Ct' !TIOHCJ llll l<lWfUJJy fmid tyy 
him to· employes in hi!;) ofHce. The case \vas l r·ied nt the Nlill'ch. 

h:~nn, 1899. o f t he d ishtct cour t of 'Polk co11nty, Io,va . . :\nc' :1 
jiH1gmen,t tJf '$I,2 J 9 damages <'111 d $·:~62 .25 cost ~ 1·ender~d in 
favo r· of the state (lnd ag-a.i1iSt the <'h::fcnd~n t 1\1cFut•.latHl and hi~ 
honcJsn"le,tl . - FrOl'll thig juclgn1cnt the: ~tate rltid 1\tfcl~~db iJll bot h 
appealed. At t he. Ottober tert11, 1902. the apveal of ttt(.l' de
fen dant vtas drsmis~ed for ~want o f pn~secuti {)1l and thal of t he 
state by request (;Jf the ttttorney-g-encral . A p rocedeiJdo was 
thereupoil isst1ed to the district court o f Polk ~ou n ty, a11d efforts 

2 
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:1.rc new Leing- ll1:1(1e to c:nllect the jt1dgll1('11L 1r~ m1 ).fcG'arl.and'; 

I )I II HI "llle1l. 

fl. f.arri11glo11 ~·. Stole r,f /O'ii.'O. 

' l' his was an acticn at h!\\ in the di~tnct court ,_f CedaF 
cnu11ty broug-ht ag;tin:t- the slak lly the plaintiff h> ret:()\'er 
~ 1 ;s.oou <l<tmag-c~ f<rr aJ1eged faJ.;.c 1mpri<.:~ ) Jlmetlt. The case 
\\as di<.;mis!:)c-u hv th0 dj:strict cuurt withnnt trial. 

,)'loll' of i07.l'a. on. rdaliun. of Attnrncy-(;cHrral -:-•. If· . .'1. .)'mit h. o1 

This \~':.tS an <lction brought upon tl1e relaticm of t'he attnn1ey
g\:ncrat. Hon. :VIiltmT Rendey, to re~\r~d11 \V . i\. S1.nith frorn 
drat ning a lake i11 Potta,Yattamie crn 11 d ,. . 'l'llc acti~>J'l wns 
J~•n11ghl by the lucal <:l.nth(,l·itJe.S.. the ct ·nscnt uf the att'tJrney-· 
g-ellcr~tl bemg· g1,·cn thereto. ;\ ftcrward a thorc)ugh inve;;riga
tion \\':Is made. by T{cJ:J), \\'. H. Killpack . C"(',unty aHi)nJey of 

Pottawattamie Cl)ttnty. and thl; facts <lc\'c.lupcd l;y ~urh invcsti

gati(m showed Lhat.. 1he a<:t!on conl<l n<Jt he c;uccessfulJy pros.e
cut<;d to a termination. The case \\'a~ the-refore dismi-sed. 

Jnhn llrrritJ!t, Treasurer uf .S~Ialt', ''· }c7111ic· E. /Jay. 

'I'IK~ decision tJf the supreme ~<)l!rl in the case o f Ferry 1.1. 

C<1mpbc/L 1:-; conclusive upon lhe questions in\'( ,Jvcd in this ~ase. 
'fhe C<Jur l held in Ftrry t'. C(/mpbclf thttt J·eal estate descending 
In " collateral heir w;1s not 11ai}IC to pa)· the cQllateral inheritance 
U1 x \\'here the- title p~~ ~sed prior to the ;.unctHlment made by the. 
'1\vcnty-~evcnlh General .1\sl-:iemiJiy to the collateral inhet·itanc.e 
U.1x law. Hlld the anno11ncernent of thai- decision r-endered it lin

necessary (o further )Jcrosecutc the case of Hn·riolt 'lJ. D(J:"j!. Th_.e 
jur1g-11H.'.llt in the case was therefore set aside and a11 orcl~~- made 
m tl1e <li-;trict conrt declaring tl1c land not s ubject Lo collateral 
inheritance tax. 
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SCllEDULE ·~n:· 

The iulluwing j~ a list. 1 "~ f ch·il t'a~·<::-. \\'hicll h:t,·<..' hccn L't)tll-

1llenced and d ispt)~e:< 1 o [ ~i nee n ty 1:\M report : 

!11 /he :1!altcr of the Bsfa.ft• of Rc•uht!1 S. 8ntnclf. Dt'tc'(lSL'rT. 

This ·was :;Hl applic.a:tion by n.uhy J. l~ritt , F>c"> lc heir ()f Re11hen 
Si. Dennett, deocase:d, a:;king- al't l)rdc1· ~•f conrt tu rditvc tHe 
estate of the cost of the collateral inhe1'itancc U1X. appr;tisc-
111ent, upon the grounct 1hat such :1ppt·aist'll1Cnl \\as not :utthor
ized by law, as no part of tile propert.v went to a collateral heir. 
Tlic court sustained the application an(! clisch;11·gcd the csbte 
from the payment of surh c\1Sl~. Thi !=> holding lJ{ the cuo t~t '"'"'L-; 

clearly C<)rtcct and no :1ppeal \Ya-; taken therdrom. 

Eli::;nbetlz Fitch '<·'. G. 5'. Gilbt,rt'so:z Tn·asurcr uf S!cttc. 

This was an act1cm heg-un in the di:;tt'ict ccmrL of \Vol)clbtlry 

cnnut_v for the purpose- ~1f hm·ing- certain prnpcrty dcdan.:d e~
<.:ntpt frc)m coll;He.ral inherilance to.x. :\n 4nsvVLT wa~ J1l<;d by 
the ;:,tate ancl a dernurrcr thct·c.tu by the plaint iff. 1rhe demuner 
was susta1ued and judg-ment e11lcrerl thcre-/Jn ;,tdvcr~e to (h<; ~b.de 
01ld J1(J appeal Wtl$ ta.ken tl.S in tlJ( .. Opin:,IJil of the r.ttt01'11C_y-g-_en

(::t1a.J the denit:tner \-'tas 1'ightly sust!\lncd. 

Stale 'of l mua ·u. Frun/: SuJJdc>rffmd. 

This was ~l. n action in equity tu ha,·c c.:erfain property i11 the 
to\\'ll of Red 0<1k, ]\{antg-otJ1ery cou11ty. which had csche~lt<:d 

10 the state. SO{d tllldet· the urdcr of the di::trict COUTt <>f that 

CCJunty. 'T'he property 'vas sold .mdcr the o rder of the cr_,urt 
()JHl the ~um rccciYecl therefnr paid into the state trca$tt ry ~lH.l 

the action closed_ 

A. L .. )'tcl.fi077 und oth('rs v . J.!.. D. JJwhrson awl othr:rs. 

'fhis \Vas an action in equity to prevent certain land::> within 
the corporate limits of Sioux City :fror'li being taken for taihvay 
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ptnp•~e:; u•uh-r till' t ig-htc i elllill'tlt d•m:tnL \nan'w~r \\as 
filed ''" h.•h;dt ••I the rath·•··ul c••llltnt'""•n~r" • i the s tate, :uuJ 
dtu\\arcl tit~ ra-e''"~ '-clllcd as IK!l\\l.'ell the raih1a~ l'Otllp:mie;; 
.• 11d the plain110'-.. 

. \111ft' vf I M,'cl ;· Clw,f. /)auger. 
Thic; wa., an :trtic.n I c,lll J,y thr ~tate fo r the benefit ,·,j the 

~tatr L'nia·t·,.ny tc <llltCl l tlle h1 certain lands in \Yinncbago 
roumy IJeJ<,n~inl-:' I•• tlu.• 1min:nit) ami which were occupied by 
the deicmlant' The c:~-.e wa<. tried in the \\'innebago district 
c•mrt ami a judgtiiCIIl entered tlwrcin in [avor of the state and 
lflneurtg- the title n f the lands in the State Cni,·ersity. t\o :~p
pcal was takeu anti the cause is disposed of. 

Stall' nf l tnm for thr Usc of tltc Sc-hool Frtud "L'. 1. T . Cmmon, 
t'l al . 

. \ her the go\'cr111nent had sclccte<l the si te for the new fed
eral building in Des !\Ioines, it was discovered that there was an 
unreleased school fund mortgage upon part o f the land selected 
for such s ite. The mortgage w:n cxl"cutcd by T . J. Cannon on 
the t8 th day of December. 1856. to J ames D. Eads, then super
intendent of public instruction, and was for the sum of 
$6,318.87. Upon a careful inn:stigation of all of the facts sur
rounding the execution of this mortgage and its existence, it 
was clearly apparent that it was one of U1e claims w hich had 
licen settled as between the state o f Iowa and the bondsmen of 
Eads by the commission appointed by the legislature for that 
pur pose, and that the state could not enforce the payment o f 
the mortgage as again!>t the J>roperly upon which it appeared 
o.s a lien. It wns, hvwever. advisable that an attempt shou ld 
be made to en force the claim against the property. and i f the 
court held that it was not enforcible that judgment should ~ 
entered against the state discharging the property from the 
:•pparent lien of the mortgage. An act ion "as therefore begun 
by the state for the use o f the school fu nd, a5king a foreclosure 
,,f the mortgage and a sale of the property covered thereby. 
The action was tried in the district court of P olk county and a 
judgment rendered therein against the state canceling such 
morttrage and discharging the land f rom the lien thereof. No 
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:!ppcal wa'i taken (rom this decision as in the opimrm oi the 
,, uorncy-~eucral no other or different judgment Cl)ultl ha1e ~-en 
~·mere,! by the district court . 

·''tate Stwiugs Hauk 'Z!. Sta.Jc oi l o.-'11 ct of . 
This was an action by the plaintiff to forcclo<'c a mortgage 

1, 1>on certain property in Pottaw3lr3mie Cll\1111)'. upon which 
there \\'35 311 apparent lien created hy a bond nmning to the 
state of l owa executed subsequently to the mortgage of the 
plaintiff. T he facts were in\'estigated by Hon. \\'. H . Killpack, 
county atlllrney of Pottawattamie count~·. and reported to the 
attorney-general, and no appearance was e11tcred by the state 
in the action. 

Stall' Str:.1iugs Ba11k v. Clara V. Alburlsou, S tale of l tr.ca, ct of. 
The facts in this case are precisely the same as those given 

in the preceding case. 

S tall' of Iowa. c;r rel Clzas. IV. Mullan, Alromcy·Gcucral, v, 
H. N . u , cbarl(e·r, G!lrditm of w. s. BartOli , ]IISUIIC. 

Thi!'- was an action to recover the cost of maintenance of \V. 
~. Barton from his guardian, 11. N. Lineb<l rgcr. A dcnlllr rer 
\\ as fi led to the application anll sustained by the court. 



t<F:f'tllt1' (W 1'11 ~: A1'1'0Rl\l \ •lihNb HAI.. 

SCI I EOL'LE. "E." 

The io.llo\\ mg ,., a h't ,,f civil cao;e'> which are now pending: 

IHS'fRI CT C()l'RTS. 

State '. Chnsh>pher T . Jones and II. Schofield. Polk county. 
\\'ii"(Jil L. Og-den ,., Lc:.lic ~I. Sh;n1. Co1•cmor. l'olk county. 
~far,hall Dental ~lanufacturing Company ' '· J•lhn ln-ing. De-

ft·nd:lllt, State. I nten·cnnr, Greene county. 
iowa Telephone Company v. Jnhn Herriott cl a/., Polk county. 
American llome lnvestment Company v. 'vV. 13. 'HGrtin. Secre

tary of State. Polk county. 
Jn the £\!latter of the Guardianship of Joseph Wesley. lnsan<.>, 

johnson county. 
St..1te v. ~Meek Brothers Company cl al., Van Buren county. 
Fidelity & Deposit Comt>any v. Dennis E. Ryan. Frank Mer

riam. t\uditor. ~1nnona county. 
Gilbert S. Cilbcrston. Treasurer, v. Geo. A. Oliver ct ol., Mon

ona county. 
B. A. Stockdale , .. G. S. Gilbertson, Treasurer. Polk county. 
Iowa Loan & Trust Company , .. Ceo. Godfrey and State uf 

Iowa. Polk county. 
t:. H. O'Connor v. Xorthwestern Life & Savings Company. B. 

F. Carroll ct al., Polk county. 
In the Matter of John Thornton, Insane. \Vm. C. Richardson, 

Guardian, St. Louis, Mo. · 
State of Iowa, r.r rrl. Chas. \V. ~1luJlan, v. John Callan, Admin

istrator Estate of F.dward ~loran, Deceased, Dallas county. 
State of Iowa. t'.t: rd. Chas. \\'. Mullan, v. German Mutual In

surance Company, Polk county. 
Mason City & Fort Dodge Railway Comp:my v. A. F. Simpson 
.. rt al., Webster county. 
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\\ e-tcrn L'ni•lll Telegraph C• mp:my , .. D. F. C:trrnll. .\nolit .. r, 
I 'olk t'ntmly. 

Chirag~>. :\ldwauJ..ee & St. l'aul Railway Cumpany 1 . \\'apdlo 
Cnunt~. \\ apellv county. 

Stale o f Iowa ' . L,, fayette Yom1g, Polk count:. 
~tate of lm1 a ,., 'Sue! J- Spaulding. Polk count:. 
State o f luwa , .. Ole Thom[1SOl1, llancocJ.. county 
In the ~latter or the Estate tl f Robert R. Os\\llltl. Lhnll'r COlllll)'. 

SUI'ROIF. COURT OF' lOW.\. 

)f rs. F. :-.1. Randolph , .. Cottage Hospi~<'ll, State o f Iowa rl al. 
St:lte t'.t· rd .. Frank Davis. ,., \\'m. A. Hunter, \\'arden. 
C'eclar R<lpids & 2\iarion City Railway Company v. :\)bert B. 

Cummins cl al. 
C. S. Gilbertson v. Dalton H. Ballard ct al. 
William Ohlrogg v. District Coltrt of Worth County ct al. 
Josephine \\'ilson v. District Court of Mahaska County, \V. G. 

Clements, Judge. 
John \V . .Brauy v. Geo. \V. Mattern, Sheriff. 

SUPR~~M"S COVRT Of' UNIT£0 ST i\ TF.S. 

Greenwich lnsnrance Company of New York ct at. v. B. F. 
Carroll. Auditor. 

American Express Company and R. ).1. Coffin v. State of Iowa. 
Adams Expre1's Company ' ' · State of Iowa. 
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CHEDULE ~'. 

LEO A t. S&TTI.F.MP:NT When once acquired continued until 
lost l>y acquiring a new o ne. A person who acquires 
a legal f;ettlcmcot in this sta.te retains such settlement 
until he arquircs one elsewhere, and this settlemen t is 
in the county wherein it is acquired, and sucb county 
is liable for bis support, io case he i~ unable to main
tain himself. 

SIKS-T am in receipt of your communication of January roth 
2sking my opinion upon the following questions: 

Firs/. 1 f a person unable to maiutain himself, having a legal 
settlement in this slate. moved to the state of Minnesota. with 
the intent of making that state his pem1ancnt place of residence, 
but before he acquires a legal settlement therein be
comes insane and a public charge, does his legal settlement re
DJain in this state for the purpose of maintenance at public cost 
until he shall have acquired one in the state of l\1inne5ota? 

Sccorrd. If, in lhe case supposed. the legal settlement of the 
person remains in this state, is the county in which his legal set
tlement remains. reliponsible for his support. or should the ex
JM'nv be- hOrne by the tale) 

Section 2224 of the Code provides: 

"A legal settlement once acquired continues until lost by 
acquiring a new one.'' 

This statute is dedaratory of the general ntle which pr6\'a!ls 
in this country anc.J in England relating to t11e settlement of 
poor persons. 

In Payue v. Tou•1~ of Dunham. 29 Ill., 129. it is said: 

''There is one principle which seems to be universal in 
the construction and application of poor laws, both in 
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this CllllJJlry and in E.nghtml, :mel that 1~. that a \)Cf''lll ha\
ing a legal ~enlement in con<> place. th::n. -enl.:mcm cnn
tinues until he acquires a legal settlement 111 another place 
in the !>tate.'' 

l n Phillips "-'· Kiugfidd, 19 .\Le .. 375. it is s:ucl: 

"There is a marked uistincwm het\\een the place I)( resi
dence or home anrl place nf legal settlement. The latter 
canm't I~ changed with• 111 acf!uiring a ne\\ one.'' 

The princaplc embodied in our stature and dedared by the 
<"a~es cited, has been substantially applied. in }wtintu Cowtl)• 1'. 

(h:crsN•rs of Poor, 107 Pa. St .. 68. to cas<.'S arising' where a 
person has left a state in which he had a legal settlement ~nd 
become a public charge in another state before he had acqUired 
.:; legal l>Cttlement therein. In that case it is said: 

"The statute contemplates that a person may lose his 
settlement by acquiring a new one without the state as well 
as within. * * * It may be difllcult, and often 
impossible, to remove a pauper from ~his state to his place 
of settlement in another. This provis1on may be nugatory 
as regards its enfo.rcement, and yet ma~erial in ascertain~ng 
the intendment o f the statute respecting persons commg 
into a district from another state. * • • 'l'he set
t lement o·f a person continues until he gait~s a new ~~~e. 
\Vhen he removes from this state and acqUJres a. domtc1le 
and settlement in another, he has no settlement 111 Penn-
sylvania." . 

Under the principles of law enunciated in these cases. which 
simply carry out to its legitimate conclusion the ntle of our 
statute 1 am of the opinion that one who has a legal settlement 
in this' statl.! retains such !!Cttlcment unti l he acquir~<. nni' else
where, and that if he removes £rom the state he still retains ~uch 
settlement until he acquires a legal settlement in the state to 

which he removes. 
In the case submitted, where a person unable to maintain 

himself, having' a legal settlement in this state. moved to t~e 
state of Minnesota with the intention of making that state hts 
permanent place of residence, ~t hefore he a.cquired a legal 
settlement therein, became insane and a pubhc chnrge, such 
person retains his legal settlement in this state for the purpose 



2U 

,.j nr.tintn~-tll<"t• at pullli. <"11'-l. •mtil hi." :u:qnirc' :r legal '<'ttle
trcnt tllhl< r tlw l;~11.; ,.( the ,tate oi \linuc~r ta . 

Inn·;,, hlllJ.:" t hi~ C• 11t"111'i"n I takl· mto c~>JbHicratiull the fat' l 
•_hat tht· l.tll' .,f rlw .. tal<' ••I \ l i••nt··• ta. tiYng the t ime r!'Cjuircc.l 
l"r IC!!':•I ,,llll.lllt·nt Ill tlmt ~taw. arc rhc same a<: 1 urs. I j a 
l .. n).!'cr n 'lllt'lll'l' in the M:i lc r f .\lmnc!>ota was rCfJUJrctltu make 
; lt'l.,ral .. eulo;m(·nr rlwr<'lll rhan in the .!.tate o f (o,, a . it 1s 1x,,~iblc 
·t <iili"l·r,·nl r• -ndn.,ic on mi~ht he reached : but tha t question j .. not 
111\"ctl \'f.~ol Ill lh{' ra'c prc.!oCiltCu. 

:ul. l la ving rt-:u.:hcd rhe conclu ·ion that a person under 
the orc1.11n~ tance-. lo tatcd, retains a legal sell lemeut in U1is state. 
it seems tn me clear that the county in which he retains such 
sculemeut, is liable for his support. H he retains a sett lement 
here, it nl-ccssarily must be in the count>· where he reside<.! be
~··~e lca,ring- th_c t~tc. ami hi" settlement bentg in such c:ounty, 
1l IS charged with Ius support. precisely as though he was a resi
ueuL_ thercvf. H ad he remained in the county and become a 
pubhc chllrg"C, nc.> question would be raised as ro the duty of the 
county to pay for his support. The fat1 that he left the county, 
~nrl L-eft'lrc obtaiuing a legal settlement elsewhere. became a pub
he charge. does not in my opinion affect the liability of the 
county. · 

1 am borne out in this conclusion by the case of Sillcrlrr, 
Agcut, v . Mrtrray, 63 H ow. Pr., 370. in which it is said : 

" He could nut have gained a settlement in Palatine bc
~use he h~d n?t resided there a year. He ha.cl just pre
VIous ly res1ded tn Minden over a year under all the circum
stances that could establish his settlement there. If Funk 
ha~ ~co~1e si~k and unable to provide for himself while 
res1dmg m :\lmden at any time after the e:\.-piration o f 
the first year's rl'l>idcncc, then the town would have un· 
dou~edly been linhle for lis support. What difference 
can 1t make U1at he rCilloved into the town o f Palatine and 
req_ui_red assistance from that ~own as a poor person before 
re;;tdHlg there a year? I thmk none. It · was Minden·~ 
mt~fortlme as well as Funk's that he became sick and re
quired help befo~e residing in Palatine the period required 
by law to establish a legal settlement in the latter town." 

Th~ fact that he removed from the state i11stead of becoming 
3 restdent of another county within the state, does not relieve 

REPORT OF THE ,\T'I'ORN F.Y· GENF. RA I.. 

the ce~uuty in ,, lm:h h~ ha,., a lco;:~.l <.cu lemem frr>m lial•i\.t~ f11r 
hi!. ~upport, until he r>blains a lct-."111 ~ulcmcnt cl"c" here \•) 

" hich '"' " lial.li li t \" c<ln be !<hi it~l. 
[ thcrdore ccnciuue that the lc!(cll 5elllcmem 11 f the per'"" 

rcf<'rrcd to in ~ nur i11 r1u iry i~ in the sta te 1 f l uw:l, ancl in the 
cr Ulll\" fmm \\ h.ch he rclll<)\ Cd \\ hen he \ \ Cnt tu .\linm-..•>ta, 
ancl timt such ~o.'l'nl nt v is 11()\\' liahlc for hi ... suppurt. 

. Respectfully submitted , 
CII AS. \\'. :\l !'LI.o\~ . 

Fcbruan· u , 11)02- A ttorrro•-C:r11cral. 

To Til F. H o ,.o Rt\Bt.E BoARD oF Co~not. Of S T.' n : I s:;TrTt' 

TIO:>:S. 

~hNE lNSPEOTOR- CE"RTtno.&.TE or CoMPRT&r~ov- Such cer
tificate issued by the board ()f examioet·s under section 
2418 of the code continued during the life of the per
son to whom it is issued, or until the sn.mo bas been 

revoked for cause sbown. 
StRs-ln cOmpliance with y our reque~t for my opinion :IS to 

whether a mine inspector. holding a certific;~ tc o f competency 
from your board and whose term of office is about to ex~irc, 
and "ho is an applicant for re-appointment. mn~t be reqUtred 
to take another e..xam: nation and receive a certificate of compe
tency before he is eligible to re-appointment, I have to say : 

Section :q.St o f the code pro\'ides that "the board shall i!to;ue 
to those examined and iound to possess the requisite qualifica
tions, certificates of competCilcy for the position of mine in-

spector." . 
This ~ecrion does not limit the t ime for which such certificate 

shall be issued, oor does chapter 9· of title XII, o£ the code, re
lating to mines and mining, and the amendments thereto, fix 
any limit of time for which such certi6ca_tes shall ~ imted. 
\Vhere the law is silent as to the length of ume for wh1ch a cer
tificate of competency or efficiency may be issued upon an exam
ination, I think there can be no other inference than that it was 



the intent vi th.: ll·g~.,J.uun· tlt.tl ~~~~·h cL·rtiticatc ,h.,ulcl ciJntinuc 
111 I• r\c .111d l'ftn·t dur111g- tlw hi\' ,,j the pcrs11n to wbom it i" 
,.,,ned. ' r 1111ttl ll ,., rr,·o •kc•l i11r l'au-c !-hnwn. 

I :1111 tlll.'rctorc "' the up11111>11 that 11 \\:1" the int<.'llt oi th~ 
lcgi,Jaltlre that the ct.-rfificatc ()( c••lll(>Ctcncv i.ssued bv v<~ur 
IJoartl Hilder "(:Ctit>ll ..!-1~1 uf the rude, slmul~l continue ·d~nn,. .. 
the ltfe ,,f the pcr,..m t" '' ht•m tl i~ i"'Uetl. or until tbe same 
ha!t l~eut rc\'ukcfl fnr cause sho\\ n. 

l ;un authorized m ':l}' that the attomey-gcncral concurs with 
me iu th i ~ opinion. Respectfully sul.Jruilled, 

L IIAS •• \ . VA~ VLECK. 

Assistant A ltomev Ce11L'ral. 
D e!> :\Joi nes, lowa, February 2 t. H)02. • 

T o 'I'Jn; HoARn ov l~x.\~I HH:Rs or ~1t ~E I NS I'ECTORS. 

RoAD Tu- Constiliutiouality of law which provides that 
railways sltall pay tbe same. The classification aod 
grouping of railways for tho purpose of taxation is 
natural, reasonable, and not arbitrary or capricious. 
The above law is held not to be a local or special law 
within t he me11.uing of section SO of article 3 of the 
constitution , and is therefore constitntional and valid. 

GE:-!TLEAtEN-Complying with the request of your chairman 
f~r an opin i~n as to the const itutionality o r a taw which pro
v~dcs that r;ulways shall pay their road tax at a time other and 
dtfferent from that in. which other persons arc required to pay 
road tax assessed agatnst their respective properties I submit 
the following opinion: ' 

. Section 2 of article 8 of the constitution of the state pro
\'!des : 

"The pr~perty of al) corporations fo r pecuniary profit 
shall be subject to taxauon the same as that of individuals." 

In Cct~/ral Io:va Rlailroad Comp(Jity v. Board of Stlperoisors, 
67. Iowa, 199, 1t was held that no constitutional rights were in
fnnged by providing a different method of assessing railroad 
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t•ropt:rty th:t11 that pr<J\'idctl i••r the aS"C~,jng nf protpcrt Y nf the 
;:unc nature brlunging \() nthcr u\\'t1Cf"- J '' tlclin'rtllg' the 

npiniun \•f the court :\lr. Justice Scc\'cr" s.,i!l: 

"\\·e thmk it is competent and nut in conllict "ith any 
prU\·ision ,,j the con~tituti•m of this state or 11f the L'nite1l 
State>. fur the state to pnn·idc that any p.1rticnlar cla.;s of 
prt1J>Cr1 y belonging tv all corporations of the '<III~C. char
acter ami wl11ch po"SCS$ the ame nght... aml pnnlcge.•. 
may be as'e"secl in the ~me manner and by the ",me tn
bunal; and that the prOJ>Cfl)' oi indi\'idnal~ anti other cor
porntions may be asses~ hy 1•thcr vlliccr,. at difTcrent 

Limes." 

This decision has stood unquestioned, and the pr inciples 
therein annouoceu have been acted up()n, by the legislature :llld 
courts o f this state for more than fifteen years. ' !'his principle 
i:; in an."'rd with the a lmost unbroken authority o f the decisions 

of the courts of last resort o f the different states. 

In Sa'tt-:ycr v. Doolty, 32 Pac. Rep., .l-40, iL is s.1id: 

"For the purpose of taxation, rea l estate may be classi
fied. Tlms timber lands, arable lands, mineral lands, ur
ban and rural, may be divided into distinct clas~s and su~ 
jccted to different rates. In like manner other subjects, 
trades. occupations and professions may l..le classified. and 
not only things but persons may be so d ivided. * • * 
T he right to classify rai lroad property :.ts a separ:.tte clas; 
for purposes of ta~-alion grows oul of the inherent nature 
of the properly and the d iscretion vested by the consti tution 
of the state in the legislature. and nccess.'lrily involv~ the 
right on its part to devise and carry into effect a distinct 
scheme with different tribunals in proceeding to value it.'' 

In Warren-;-·. Hl"nll'y, 31 Iowa, 39· ~1r. Justice lkck clearly 

and tersely states the principle in these words: 

" The ntle means that all individuals ami all classes must 
contribute uni formly with like individuals an~ like. cla~!> 
to the burden of ta.xation. The manner of tmposmg thts 
burden must o l necessity be left to the discretion of the 
legislative branch of the govenunent." 

Tt is therefore competent fo r the legislature to classify all 
railway property within the state as a separate class for the pur-
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l"''l ,.j 1.1\atl• 11. alld ill "'doom~ it .J,.l., ll .. t ,,, l:t\C: tlu.: vnni· 
"'"'h .,f ·C:t'l'"'' ..! ••i anide I' .. J thl' t: .. ll..,titllll• 11 .,j the :'tate. 

It ha- lx·l·n -u~t:l''tl'd th.1t 1!11: pr. 1~ .-,·.r Ia\\ , ... Ill r.,ntJil·t "·itll 
:-H'Itoon Jll "' ··n i,·lc 3 .. j the •late t:toll-t:luti• 11. \\ hich pru1·iclc- · 

"'l'lw :,:clll'l":JI a'~cmuly .;hall not Jl:l"" loc:~l <Jr -tx:ci:ll 
ttl\' i11 tin: i• llm\in~ ca-,c~: 

"F• r the a-•c>"l11ent ami C•·IICCtJIIIl uf ta\C;oo iur ~ta t e. 
c •llllt~ ur n•a•l purpo'C.;." 

Thc inr1u•ry a t once :t ri~l~: Is tile pwp•·~•l act ui the legis
l:'llnrl' Inca I ur .. pecial? lt i!- n•rlallll) 1\ttt Inca! in it~ nature 
as it extend" t•J c1·ery part of t he ~ta te. mul that ,ugA'estinll tnay 
he U1~111t~scd w•thout fu rther d i•l'll ' l'ivn. The qtle$lion a s tu 
whether tht' act. if Jm,st:.l by the lc~i:ol:nure. ""ttld IJe a s1>«ial 
law preseuts a liulc more ~criou!> qucst•on, anti oue which tll
:.ervcs careful considerat ion. 

l t is l>nid 111 UtJIII'iCt , 10 32 : 

" S pecial sta tutes rela te tu p rivate interests ;md dcal with 
the alTair!> o f persons, places . cla!.ses, etc. , ll'hich <~re nnt o f 
a public character." 

This may be saicl to he the distinguishing character between 
special and ,::-cncral s tatutes. 

The defin ition of the word "genera l" as used in the crJnstitu
tions o f the wm ous s tates. to distingubh statutes from those 
\\hich a re special. i ~ gi1 cn by Bou" ier as follows : 

"\\"hen thus used, the term 'general' has a two-fold 
meaning. \\'• th referenc~: to the subject-matter o f the 
s tatute. it is synonymous with ·public' and opposed to 'pri
l'a tc'; 37 Cal., 366; 14 \\'is., 372; 46 \\' is .. 218; Dwarris 
Stat., 629; Sedgw. Stat. L. 30. l)ut with referes~ce to the 
C."<tent o f territory over which it is to operate. it is opposed 
to 'locaJ', and means that the statute to which it applies 
operates throughout the whole o f the territory subject to 
the legislative jurisdiction; 4 Co .. 75-a: 1 Bla. Com., 85; 
83 Ill., 585: 87 Tenn., 304; 10 Wis., L8o. Further, when 
used in antithesi& to 'special' it means relating to all o f 
a class instead of to men only of that class; 70 Ill., 398; 
26 lnd., 431 : 22 low a, 391 ; 77 Pa., 348; 32 Pac. Rep .. 
440." 
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In 11.\'III<'S ::· • • -lyJtTof/, .:!1> Ind .. .JJ-1-. 11 is ~:11tl: 

"The con::.titution prohibit" the cnactmcnt oi local •If 

l<PCCJal law,, for laying uut, npenm~ and work on hi~h
\lav:;: anicle 4· sccticn L It i,. msistetl by the aJ>IH..'IIt·l· 
that the act in contro\·er ,.y i~ a. ~pe~ial l:n1 :Ulrl therdnrc 
come::. within the 11mhihititon. The law i no t !>pt·cial lntt 
,Keneral. Tmc it relatL'S t" a particular class vf ca'L~. and 
apphe~ to tht'l11 alone a:, drJ a large number o i leg-i~lat11 e 
enactnl<:nt:;. but that fact does not make it a sperial la11. 
l liuglr· -:-· Stale. 24 Ind .. 28.'' 

In / ',·nplr rx rd. r·. ll'rigllt. 70 Jll., 39X. it is said : 

' 'These laws are genera l and uni form. nut hccause they 
operate upon every per;on in the <;tate, fnr they clo not , bu t 
hccam:c every person who i~ lm ught wi thin the relations 
;111 rl circumstances proYiderl fc,r , is affectL'<I by the laws. 
They a rc genera l anrl unifom1 in their ()fleration upon all 
persons in like situation, and the fac t of their heing general 
and uni fo rm is not affected by the numhcr o f those w ithin 
the ~cope of their operation." 

ln l 'cm R ipper -.~. Pc1rsous, 40 N. J. L., 12.5, it is said: 

" The law in all o f its provisions is genera l. hroad cnoul;'h 
tu reach every portion o f the sta te and aba ting legislati1·e 
commissions for the .:egtJlation of mnnicipal :1ffa irs. wher· 
ever they existed. Such commissions arc eli ti ngu • ~hed from 
o ther so rts o f municipal governments. by characteristic~ 
sufficiently marked and important. to make them clearly 
a class by themselves. and. upon the 1\ hole of this class, Utis 
law operates equally. by force o f terms '' hich are restricted 
to no locality. A la11 so framed i" not a specia l o r loca l law. 
but a genera l Jaw, without regard to the consideration that. 
within the state. there happens tn be but o ne indh·idual or 
the class, o r one place where it produces effects." 

l n Scru•ycr t:. Doole)•, SJ~fwa, it is faid: 

"The wbole matter is left to the discretion or the legis
lative power and there is nothing ro fo rbid U1e classification 
of property fo r purposes o f taxation, and the \'aluation _of 
different classes by different methods . 'rhe rule of equaty 
in respect to the subject only requires the same ~eans and 
methods to be applied impartially to all the constituents ~f 
each class, so that the law shall operate equally ann unt
formly ttpon all persons in similar ~icr~u~sta~ces. There 
is no objection, therefore, to the chscnmtnalton made as 



ill't\H'~Il r:tilrcr.ld ,, 11'1•:111:~·-. ::111rl otalwr ,., rJ~•mti .. n-. in the 
nwthud ... anol in-tt 1111\llt:tlittc ... I,_, "ludt the ':dnc 11( their 
Jll• p•:rt1 '' :t•l'(l'tatll<'•l." 

T lw prnto ,,,1~·- l'IIIIIIO:i:.tul h) th~'c ra~C'- ha1e hrcn frequently 
tn.,:..:mn-d 1.~ tft\ <' o\lfh •If I·Ur 11\111 ~tate. 

I 'ort.·r • Tlwm !'·~'"'. l.! l11\\'a. J l) 1 ; 
,.,,,..., , 1/nr/,·y. 31 t, wa. J I ; 

1" . . 'i I:.r. Co :·. l:lli.t(lll. 2~ lu\\'a. 370; 
1/o. I·,,/ H Co. , .. , flarri.w11 C tJ. , 7+ lt>wa. 2~3 . 

In Slut.· ~·. Gtrrbmskr. 1 1 1 [11wa. -11)(). the mit: nf clasl.ifica
titon i-. kr•cly ... tatetl h~· ~lr. Justice L.1dt..l :~s follows: 

"Ll>gt:.l::llinn 111 be cnn~tttutional anti \'alicl must pn~~e,s 
each o f 1110 int..lispen"<lhle qualitie~: l"ir~t. it must be ~o 
formed a~ to e:<tenu w ::~nd embrace equally all persons 
"h•J ::~ re or may be in like situation <.r circumstance:;; antl, 
sccunul l', the cla'l~:fication must be natural and reasonable 
and not arbitr:trv or capricious." Citing <L large number 
o f authoritie!. in. !iupport of the principle. 

The clasl'ificatitHI and grouping o{ ra.ilways Jor the pur· 
pose of taxation is naturnl. rea~onablc :tnd not arbitrary or l'a
pricious. The power or st:ue legislatures to do this bas been 
11pheld by the courts of nearly every state in the Union. 'fhe 
proposed law extends to and embraces every railway corporaliot~ 
within the jurio;cliction o r the law-making power of the state. 
1t operates equally and uniformly upon all persons and corpora
t !on~ fnlling "ithin a panicular class. Every person who is 
hroughl withll1 the rclattons and circumstances pro,·ided {or. 
is affected by the law. 

I am therefore clearly of the opinjon that it is not a local 
or pec:al law within the meaning of section 30 of article' 3 
(If the constitution, anu that although it requires the payment 
of the rood tax levied upon the valuation of railways within 
the stale at a different time thnn the road tax levied upon the 
,·alua.tion of other property is required to be paicl. it is constitu
tional and valid and will be upheld by the courts.. 

Respectfully submitted, 
CHAS. w. MUJ..LAN, 

A ttonwy-G1!11C1'al. 
Des Moines, Iowa, February 27, 1902. 

To nn: SENATS CoM~flTTF.l: oN WAYS A"Nn Ml-:ANS. 
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Mt~E fKSl'ECTOR -CERTrFICATE o~· Co)II'ETENCY- ' nch crr
ti Reate issnetl by the board o f examiners unrlcr section 

2~~1 o[ the code contiune durin~-t tbe life of the per· 
son to whom 1t is issued, or until the !-&me hils been 
revoked for cause shown. 

Su~-C•.mplying with your reque:-t for an opinion a.; to 
11 lwther n mine inspector, holding :1 ccrt ilintte uf ct mpetency 
from th~ 1.>< -a rd of examiner~. ll'ho is an applicnnt fur reappoint
ment. IS required to submit to another examinatit•ll hy the IJ0.1nl, 
and to recci,·e another certificate of competency fmrn them to 
he ehgible to reapvointmcnt, 1 submit the following : 

Sect ion Z478 of the code provides: 

''The govemor sh:tll appoint three mine in:.JX'Ctors from 
those receiving certificates of competency rrom the board 
nf examiners hereinafter t>rovided for. who l>hall hold their 
office for two years and until their successors shall be ap
pointed and Qtlalified, Sl.tbject to renwval for cause. • • •" 

Section 2481 o f the code provides: 

"The examination shall consist of wrilten and ort~l ques
tions in theorer:cal and practical mining ami mine engi· 
neering. 011 the nature ancl property o r nnxion1- and pois· 
onous gases found in mines. and 011 the different ~ystems 
o f working and ventilating coal mines. During the progress 
of the examination boo~:;. memoranda or notes shall not be 
allowed or used, and the board shaiJ issue to those examined 
and found to possess the requisite qualificat:onc;. certificates 
nf competency for the position of mine itJspector." 

'!'he provisions of this section do not limit the time for 
which uch certificates shzll be issued. nor is there any pro,·ision 
in chapter 9 of title XII of the code limiting the life of such cer
tificate. In the absence of any provi ion of law limit ing the 
time for which such certificate may be issued. I am o r the opin
ion that where it is issued to a per5011 who has taken the ex
amination required by law. it will continue in force and effect 
cluring the lifetime of such person, unless it is !looner revoked 
for cattsc. A careful reading of chapter 9 of title XII of the 
code and the amendments thereto bear out the conclusion that 
this was the intent of Ute legislature. 

3 
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J a m theref(Jre rJf the op}nion that any person lH lding :;uch 
ceri ifi{;HtC of c()n;pctcnc.y "duly issLled l;y the boanl of examiners. 

is el ig ihle to the ap})(tin tment C>f mine i11spectur Hn<ler ch~pter 
<) o f title XT.L o f the c0de, and if lle hns beer\ p-revio u s ly apJ~cnn ted 
to such pos ilion ami his te rm of oftice is about to e~qnre, he 
i-; nrJt reqnired to ta.ke a re-e-xan1ma 1 ion as to h :s competency 

(O make him eligil··le tr; the avpcJintmellt. 
L{espec l fully ;;nLmi ttcd. 

CI L \S. \V. Slcu,.·\N, 
A ftorncy-Gcncral. 

Des 'J\,f hines, Februa.ry 18. 1902. 

T·o Ttn: I-.fn .:,wR.I\UU~ :\ J,J!D:RT B. CL ~D1 rxs. 

Go-;'t'r1lur of 1 o7.t'a. 

ST .A.'1'E BoNDS- INTEREST rrHI!~REON-I nterest thereon should 
be computed from the time the records of the state 
show they were clel ivered to its agentt~ fo1· negoti
ation. 

Sll<-Complying \\'ith you r reqttcst ,·l f ~larch 4th for a 
('t}nstn1ction of chapter tG of th<: Spcci:tl Session o f the E ighth 
Ger'lera 1 Asscmhy (:f the State of iowa, approved )~lay 28, 
186r . as t<J when, acconllng to the term s of sai<t chapter, as
~urning th at it was fl1l ly and. fa ith h dly cornplied \Vi t h in the 
issuance. of Lhc bonds therein p1·(,vided for.- th e: bonds issuet.l 
t:nder the authnri ty there1n g i,·en began t0 bear in teres t, I s tJl.)
mit thl:! fc>llow ing· opiniG'l1 ~ 

Section 1 oE the ad aHthorizes the state of Iowa to issue 
:md sell the L·onds of the state to an amount nc:t exceeding the 
sum nf ejgl11· httn(lr.ed r-hnnsand <.lu i Iars ($8oo,ooo) for the pur
pose of borrcn\<ng- money to enable the state to repe l invasion 
<:t-nd defend i t self in ,,·ar. The bo nds provided for in the act 
<.tre to ru n twenty years f rom th e date thereof, and tn he;n in
terest a t the rate of ~even per cent per annl1m, payable on the 
first days oi Janu:try and J uly of each year. 

Section 2 of the act provides: 
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··.\ml said lxm<ls shall be =-ig-ncd hy th~ gt~\'l'l'1h.lr, n .mn

tcr--ig-ne<l hy the anditor a nd trea.;: urer. and :u t~.~~ted hy the 
gr<.·:H seal ~)f tht· ~!;ttc of Jowa, Lul the ~eal ni the -st:lk 
may ):e Oillitktl lt'Olll th~ tOupom:;, wllit:h COt1p1n1:.;. snltlJ- h~ 
siRned by £be anditnr t)f ::;tate 1 the He<:e~:-a ry (':_\;pCIHe of 
\\ hich ::::hall lx:: paid ()lit of the \\':u· dc:fense fund. :-\11 
t.(,nds :;ha ll be :;ign.ccl lll" pc,- fccterl prior to the tintc t hey 
.! re :tcttwllv needed fnr nen·otinti\ ill, and then til ~urll - ~ 

:tmnunt;-; only as may h\' requi~ile ft>r the time being-. :111d 
~'<lt d bonds shal l not he :-:ignecl a n <l perfc..'t'ted until the 
agen{::; he r.e;in a ppoiut~(l ;-Jr(· ready to rccei ''<.' l hem i•' per
:-;qn {()1· sale and neR·l>tiation .as pro \·idcd in this ;.\ct.'' 

Section 5 of the act ])I'OYid·es: 

''Tbc goyerno1· of the st:1te. Ch;lrle~ ::\lason of De~ 
!\lr.ines county , \Villiam Smyth of Linu connty, JanJc" 
Barke r of Lncas coun ty. and C. \\'. SbgiP o f J efferson 
COlll1t)'. are hen~by apiJOinted a board o f C'() ll1111i s~it)llCr-; 

who. or a maj ority of whum, sball causl..! to be i-sstted ~lllcl 
~old fro m t ime to time o nly su manv of the bt)llds 1H:~ reby 
authorized as i Yt their judg me-n t the· wants :~nd necess i tie~ 
o.f the st ate rn::ty req tl ire.'' 

Sccti o 11 G provides: 

''The t reasurer o f stntc a11tl l\.latHTin L . Fi~hcr nf Clar
tt)n C•JUnty he anc1 the)~ :t rc hereby declared l() he ag-ents ~J f 
this ~ t.:ttc. \Yith full power to neg<Jtiate s~ id loan. to sell and 
1 r~1n-"fer ~a id b&.mds, :-tnt! to do ..:1ll thing:- necc4:.;s;, ry in t.lle 
pren1i~cs." 

Sect ir-m 1 L proVt(1es : 

" lf s uch n tourse is deemed advis::thlc hv rhe cOI11mis
<;tlllH:'rs ::lppninterl io ~cction 5 of this ad , tl;e ~tgent~ may, 
o n 1 h{· written (lirec1ion of :;aid commis~i<)n('r~. or a n1a~ 
jority r> ( them. ~e ll at private :.>ale Lhe saul hond.s.~ or rtll)' 

pan !hereof. in t h is state at thei-r onmmal par v~ lue. l)Ht 
i11 no in~'lance fnr lcs~. c;-;ccpt as herei n aiter pr<,vidt•d. 
.\1w :-:n1e of the said Londs nw.dc In the.: dtr uf New Ynrk 
muf t l;e made in the fn11<.1win~ mnm1c:r. t~ )- wit : 'l'lH:' ~a icl 
rtgcnrs ~h:.tll g-ive ttl least twenty cb,y~ nnt ice hy ad vertis
ing in the Nctv Yorl.! Drtily Tin~:cs, Dail)' N, .. ,,, Vo1·k ""f'rilJ · 
wt<>. Daily Nc·<\' Yorl~ Jourua.l of Cmnm('rCt', 0 1· at lea~t 
t\\'{) of tliem1 and Daily BosNJu Atlas a nd Dail)' 11o.~trm 
Post. or :-tt le<1st o ne o f them. aml the Daily Chicago Trib~ 
11llC; or otheT daily newspapet' in Chicago. fi:-:ing the f.i111e 
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and isn·i t inrr ,:.(·a led 1•n1p0:>~ L., k'l r ~aid lfX! n. whicb sh;-tlf be 
n·cd\'ed anJ 0JX'11ed. by them at the .:\fetrnpnlitan Bank in 
<;:a id cih·. \\heH~ 1t shall 1;<: thei1 dut\ t tJ k<..tp or h;nc- kept 
t~t all t inw..: l1t-i• r.t..: <•pcning any L:d~ .· a copy (,f thi'" act for 
puhfic H1spcctio tJ, ·wirh ::>uch nfhf!r d:, cmnems relating then::
to ;• • mt~y he n<..'Ce-=..-.ary. * * ... .. 

'!'he pro\· i~tC111-:.; c.1 f ~ecbon 2 auu\'C quoted give tc1 the gov

('rnor, :u.1di1cr aJ1C! llt:asun:r of ~tah· the puwcr tn -;i~n an<l per
fect the br,wb to lJ{' issued on ly ai.i they were ::ltlu;d)v n<·cded 
fqr negotiation Cnder its pro,·isi01Jt, the..;<.' t>flkers were ah-;o
Jukly prohfhitc·cl from ~igning and perfectittg :111y of the bonds 
~ntehori?.(·<l h) rhc att of the lrgislat11re. r1rior fn the ti1ne that 
~-uch h~mdS? \·vere nr.eded for 11eg0 tiali()11, ami then in snell 
~!lll<JUnt~ un1y :ts ''ere rcqllired to meet the nccc ... ~i tie"' of the 
~t:-ttt. 

The, were further prohiuitc<.l from signing and perfcct1ng 
:u1y of ~nid tamds until the agents were ready tu recei\·e them 
;,, per'"ion for sale and negotiation as prtJ\rided in the act. 

By the pruvi~icms of section s o f the l)(');l rd of commission
<.' r..;. who \\ere to ha"e the general supervision o f the sale and 
ncgt.t~aticn of the b1J1<1:;, we: e prohibited from causinQ' anv 

~'Jnrtirlll th.e renf to he issuert or ~old. except a(\ they were •·e;~1.1ire;J 
m their judgment to meet the wants and necessities o f the state. 

~ection J t prohibits the :;;..de of ~my o f sa id bonds. save 
thu<=e sold at private sale in the state o f lo\\a, except upo n 
writLt~n !-.<!:'!led hids 11liH]P the.rcfo-r. received and opened at the 
f\J 'c tropo litan Bank in the city o f )'{e\\' V o rlc 

Construing the provisi011$ of the act of the leg is latltTe 

c:f ~fa y 2R. JR{iJ. '"hich autho r izes the ic:;:::uance and sa le of 
what nn• known as the ''"ar and defense bonds" of the state, 
r am clcarl)~ n f the ()pinion tha t 11 0 honcl cnulcl be sig-ned . per:
_rl'Cttcl and ts"ucd under said net, so that the ;:;ame ht>camc a 1~ 
111!<'rest l>~aring ol ligati,m of the- state. until such tirne ac; the 
Clll1111lic;...,j, ~lC r:-- det ermined that the wa nts :1nd n.ece ·si tics u f the 
" lrttc requ:re_d the same to he perf<>cted for negotiation, and 
then IH t llllld the agents of the stare were reach· to deti,·er them 
t n the purcha~crs thereo f. ~ 

T~1c clear in ft>nt of the legi~lature "'a~ th:1t no bonds shonlcl 
he ~tgn<.'d C; r perfected . or become interes t hen ring oblig-ation.:; 
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o! the -:t:1 tc. 11ntil a cnntracl, enhcr by the :J~c~pt:lllC'-' t>( a St':llrd 

prop ~al or uthen,· i~c. ,,.a, mack by lhe ng~nts of til<.: ~t<1tt' f,w 
<he .;ale ~!lld <lclin.•r) ,..,f the hond~. That i'. '' hen the ~gem.; 
~Jf rhe ~ t are had m:tde " contrnct. eilher tn pri,··ttc partie~ wilh· 
Hl the :' tare ur hy the :-tc<:cptanc~: t'l i a :;calcd prtlpo::-al f ,1r th~ 
~ale ~uH I deli' cry· of said b0nd ~. th<.'n, and !he ll onlv wert~ I he 
(:ft~l'et'- t>f the ~Wk permtttcd lu ~ig-11 a nd pcri~cl ~l~ch hon.is. 
<llld 1~1a k c them intere!'t he~tring obligations. 

It I S ('tptally clear that it w:ts the dut.\' nf tlH' )flkcrs n i the 
~ta t~..·. ,,·hen a contract fo,· the ... a le of ~nit! bunds hnd been lllil<le 
b~, tlte ~~~en t s, to pedect the amount \'lf th<.~ hond~ ln be ne~·i) li ~ 
a ted :111d sc lcl under ~uch contract, and tn mak<· t h~m int<..:n.-st 
~Jear i 11g r· l~ligat1ons o f the s tau.~ in compliance \\'ith the prm·is
t <tn ~ o f chapter 16. 

'Phat the c•fficer s of the s tntc dt<l thctr dutv utHlt'i' these; 
prn\ i ~ i ~n-; c .. f the law. lllll ' t l;c presumed. . 

It is rltere fore cle:'lr llw t no bund issued uudcr tlw pr()Vis
io ns ( ,~f chapter 1() CJf fhe Ia" c:; o f the spcci:1 J -;c~swn o f the 
Eighth General A~sembly. bore tntcrcsl bcfc)re it w;-~s deJi\·cr~d 
f(} the a~ent:; c1f Lhe state to he nrg-olialcd unde r the ctmti·act nf 

sa le made by them: and it i" cquJily certain that all of the bond s 
.:;1gned. perfected. issued a11d deliYerecl t1ntlc1· the provision" of 
~.a id act. l ~ore interest frn m the clay on '"·hich they were dc.liv
ered Ly th.e officers of the state t t~ the ag-ents. h; hl~ hy them 
deli' cred t<1 the purchaser thereo f under t he c<'llt ra ct t~f snle 
prc,·ints ly made. 

I am clear that no olher con"itruct ion can be put upon the 

act a" to "hen lhe br;nds issued thcrettnclet' lJcg-an ff) hear inter
e:;t. The intent of the lcgi~laturc :1ppcar" to nw to be nnmj:i
takt'lble. 

l 11 my opinio11 therefo re interc~l shonld L-e compu ted l1JI(II1 
th<..'~.c bond s fro m the time when the records of the state shnw 
tl!cv \\'CJC! deli vered ln it'> agent .; fo r ncgotiatic)n. 

RP~FCcl fnlly !->n l :mittcd. 
Clll\~. \\'. l\lt I.LAI\", 

l\farch s. 1002. 
A llorncy-Gcncrul. 

To 'l'I t E HoNoRABLI~ A LBim·t B. CuM M r ~s. 

Covtnwr of Po-;(•n . 
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S-r.,n: BA:-o~ lb::-a:wAr, M' r-rs 8xr:.-rr.NCF.-I t is held lba.t 
il i,.. 11ot nrcP:<"~an that thr stock of n ba.nk. orgnuized 
prior to tlw ennctmcnt or oection 1 S5 of the code. 
"hr•rc rht• :-hares tlwreoC are fifty dull<trs each, shall be 
recalled and uC'w shn res of one huuured do1lar;· eacll 

issut•d to I he stock holden;. 

:'IK-t'• n1pl~ utg- "ith )'nnr rc<Jne~t of :\larch 6th for :m 
• pmi• n as t• "hcther a ,tate hank. org'antzc:d priur 11 the cn
adllll"lll of 'L'Ct j, n 1 !<(•:; nf thl' C~tdc:. '' hich de, ires to renew it,; 
coq.nrate C'\i.,tcncc. mu-.t rlc:tll lh "lock \\ hich was =~~ued in 
~hares o f li h) dollars each and rl't~Slll' such 1-tock in o;harL"S of 
, 1!e huttclr<'d dt liar!' each, I heg '" snra1tit the f(lllowing: 

Sect lOll I 018 provideS: 

"C'••rpormi• n~ for the cunstn•cti<m of any work ~Ji in 
ternal impn.>,·ement or for the transaction o f bttsiness •>I 
I; il inwrnnce. may form to endure fifty years: those for 
.other purposes not to exceed twent)' years: but in either 
case t hey may be rene" ed from time to time for the same 
nr ~horter periods. within three months before or after the 
time fi..r the termination thereof, if a majo rity of the votes 
cast at any regular election o r special election caller! for 
that purpose be in favor o f s uch renewal, all(! if those wish
ing such renewal will purchase the stock of these opposed 
thereto at its r~l value." 

The purpose o f this ~tatute is to pennit corporations to 
1 enew and extend the time uf their corporate e-xistence. and to 
continue their business without interruption. \\"hen n corpora
tion has extended and renewed the lime of iL corp:,rate ex
istence as contemplated in said section. it retains the same rights 
;md powers which it o riginally had. unless the same ha\'e been 
added to c r abri<lged by the legislature. 

Section 1865 provides: 

"The capital stock o f state banks hereafter o rganized 
shall be di\'ided into shares of one hundred dollars each. 
issuer! or acquired only upon full payment of the sum rep
rc~ent£'d by them." 

The provi!'ions of this section apply only to state banks or
ganized after it bec:1me a law. I ts enactment did not affect 

REPORT OF THE ATIORNEY-GE:-iERAL. 

banks orgamzerl nnd clomg lmsane-• under the preqou~ ~tatutc. 
li:IJlk~ •·rganizc!l unclcr the laws ui the ,tate in force prior to 
the enactment oi :;ectiun 18f•5. which ,Je-.irt~ to renew anti ex
tend the t1me of their corpuratc existence. are not mt'luclccl 
"ithm the proY~·ions of said ~ecuon. 

T11e renewal and extension uf the time o f the exi~tence of 
a l~111k under the pn>vi~ions t~f sccur>n t (uM i>. nut the ~trt;.~n
i?atiun of a ccrpnrari< n. Such coqll•rattou '"' alrcacly orgnn
i7ecl. in existence and transacting hu,ines• uncler the authority 
whach it clcrh·t."'i' irom the state. lis renewal under section 1618 
i~ the extension of the time uuring which ~nrh corporntion, as 
pre' ionsly nrganized. is authorized to trans:tct bnsine~Q- Such 
extensi•Al dnes not fall wiU1in the provisio ns of section 1865, 
which relates to the o rganization of bank~ and not to extcn
s;on of the time of corporate existence nf hank\) organized prior 
to the enactntellt of that section. 

Unrler the provisions of these statutes I am of the opinion 
that it is not necessary that the stfJCk of a hank orl(.lnizcd prior 
to the enactment o f section 1 SCI,;, where the shares thereof were 
fifty doll<~rs each, shall be rt"X:alled and new :.hares of o ne hun· 
drecl dollars each issued to the stockholders. I think no such 
proceeding was contemplated by the legislature and th:lt it is 
not required by the pro,;sions o f the code. 

;\farch I 5· 1902. 

Respectfully submitted, 
CuAS. \V. :\I ULLAN, 

Attor~rc_v General. 

To no~. FRA NK F. :.\f£RRL'Ul. 

Auditor of Stale. 
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[Ns.URANOE-Ul'JFOI!.\1 Poucv 1\Now.N A>~ IowA STANDARD 

PoLrcY-L'onstitutionality of the act of the legislature 
pro\·idi ng for Iowa standt:trd fire policy. Tt i!l held 
that the proposed hill would be llll COns t it.a t iooal if 
enacted into a law, for the reason that a staud~trd 
form of insurance jlolicy. when so adopted, becomes 
a part of tho law of the tate. and this proposed act is 
an attempt by the legislature to delegate its Jaw
making !)Ower to tl1e auditor of state. 

Stw~Cnmplying with your rC(Jlte~t fnr my OfHI1 1011 as to 
whether HI \15e ole :\o. 356. being a bil l to aJI ICild clmpter four 
(4, ) t1 i title IX (!)) of the w<l~. and prv,· iding fv r a uJiifvrm 
policy r•r ~:uulract u f tire insurance, tv IJc knnwn as the [owa 
Slamlard Policy. i.1> constitu t i•'nal. I s ubmit the fullowina. 
. 'r~1e l~i ll provides t.hat the auditor of st:Hc shal l prt:pare ";nd 
file m h1s office a pruned form vf a contract o r J>Oiicy (l( fire 
ln~urance. with such provisions. agreements o r conditions as 
may be endorsed thereon o r addecl thereto, which shall confo rm 
to ~lH! IH\\:s of Iowa, and s hall form a part of such contract or 
pol:cy of .msurance a.ncl be kno\\11 as t he I owa Standard Policy. 

rhe bil l furtJJ~r provides trutt such form of policy shall, 
:JS nearly as apphcable, couform to the type aud form o£ the 
New York standard fire insurance policy, and that th.e auditor 
may call upon the attorney genera l fo r s uch assistance as to him 
may seem necessary in the preparation of s uch policy. 
~ standard fom1 of ins urance policy, when adopted by a 

~eg~sJature, becomes a part o f the Jaw~ of the state. and as such 
•s a part ~i every contTact of fire insurance entered into be-
tween fire msuraJlce companies and individuals. The bill does 
not set out a fo rm of policy which is sought to be made a law 
o[ the state. The power to formulate, determine and draft a 
~ta~dard fonn of policy is attempted to ~ delegated by the 
egtsl~ture to the audit~r of state and the a tto rney general. The 

question at once a rises C tl 1 · 1 . , an 1e t:gls ature delc~rate th1s power 
to the auditor o f state and the attorney-generat"'? 
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~ectinn 1 o f art icle 2 o f the Cl•n:>titurinn • 1i the state pru
vitlc.<: 

"The lcgislati1·e <wthMity of thi:; state shall l>c n~.:'.tcd in 
a gt:neral a~;'cmbly. 11 hich shall cr1nsist o f a senate ami 
h• m~e of reprcscn\ati \'es. * • ..... 

11 i< " wdl settled principle.• o f law that where the legi,l<~

ti l'lc :~uth .. rity nf a ~!;~lc j:; ve:;tcd in n gcncrnl n~~embl~· . 1\ hich 
is th~ l:111 -maki11g P•>wel' •>f the st<\lc, !'nch ;,mhnrity tauun! . hy 
lt:gi::Jati\'c euncunenL o r ~~lhem isc, Lc clcic,O'Ilted to any nthcr 
lx)d)' <l r 111 indi ,·iclnal!>. 

Jn S/11/ r' 'i'. ll'l'ir. 33 low;\ , lJ4· the •upreme co11rt of this 
stale l~td.! th:1t the legislature has no power to make the opera
tion ' r repeal of a Jaw dependent upon a vote uf the people. 
And the principle that the legislature cannot delegate it~ pow
ers has been several times recognized by the courts of this state . 

In t8<)t the legislature •Jf the state o f Pennsylvania enacted 
a law to prtl\'ide fo r a uniform contract or policy of iusur<~nce. 

which proYides that the insurance commissioner shall prepare 
and file in his office a printed form in blank of fire insurance 
policy. etc .. to be lw own as the standan.J lire insurance policy. 
which shall be useu hy fire insurance companies doing busine,ss 
in lhc state. The question of the consti tutionality of such a 
law a rose in the case o f O'NI'i/ v . Americcw Fire lu.iurtllrcr 
Compan)', whjch is reported in 30 Atlantic Reporter , at page 
243. The supreme court o i Pennsylvania in passing upon the 
question said: 

"The act of 1891 is a delegation o f legisla tive author ity. 
becau~e: First. T'he act docs not fix the terms and condi
tions o f the p,olicy, the use of which it commands. Seco~d. 
It delegates the power to prescribe the form o f the pohcy 
and tl1e conditions and restrictions to be added to and made 
a part o f it, to a single individual. 'fhird. The appointee 
clothed with this power is no t named, but is designated 
by !tis official ti tle. He is the person who may happen to 
be insurance commissiorter when the time come& to prepare 
the form for the s tandard policy for insurance against fire. 
F ourth. The appointee is not required to report his work 
to th~ body appointing him, but s imply to file in his office 
1he. fo rm of policy he ha& devised. It does not hecnme part 



• ·f thl· :.l:ltlllc in ~;tel. •· n. •t. rcc• nll'd in the st:nutc h<Juk 
;md 1111 lf,ll'C .. , I( 1":111 I~ It 'lllhl :unung the rcc<;rds or 
l'ithlr ilr.lllrh nf the lt·gt~latun.·:· 

In dJH'tt•:-1111-f thl' lc~alit~ •tl thi-. art the mpre111c conn nf 
that "t:llc ':tY": 

"Tht llln;t oi • ur c:t'l' i" t• • l-O::llk tirmh thc ntlc that 
the:: la11 11111'1 lJt' l' •mpktc .a• all it,.. term:- ·and pruyi,ions 
11 heu 11 lr:w~,. the h:,!!t•l:tttH' branch ,,f ihc g-o1·crnmrm. 
:tnt! that u• tluug 11111~1 1.<· •nhnHIIld h • the jllll!-,"lll<'llt 0 £ the 
clcl'l"r" 1 r ••thtr :tpJK•mtcc ••i the le~i:<lnturc. C\.Ccpt an 
• pttPll tc • l~·c•mtc • r ""' tn h.•c• 111c •nhjcct tn it>. rcqnire
llK'nb 01ucl penalttc~. "' * • Our c~tndusion i" that the 
:let I r t&J I .... I'C td I C\:au~c clcarl.l llllC< nstitmi••naJ:• 

ln the !-:till(' ywr the legislawre r•i the state of \\' isconsin 
cnact~:d a .;unilnr la11 C11lll<lll cnng the in~urnuce commissimter 
t•l :tclnpt 01 printed form in hlank of a r•licy ll [ lire in:-1t rance, 
t• ·.~r.cthcr with ~uch cuuditi1111S a~ may he endorsed thereon, 
whtch. a .. ncar!)• n~ the some can he made applicable, shall con
fum, to the type and form o f policy adupted b}' the state of 
Xcw \'ark. The ques tion nf the constitntionali(y of 'iurlt net 
:tro~c i~ the c:tse nf Oocdi11g <', Lancashire /nsurrwcr Cuulfi(lll)', 
whtch tS report<'<! in tl:; X0rthwestcrn Reporter at pa~c 738. 
t\fter discussing the fJUC5tions of law inl'olved, the \\'isconsin 
court l=nys. 

''The re~uh nf all the ca~es 011 this subject 1s th:tt a law 
must be c\•m~lete. in all it~ terms ami provisions when it 
~eaves the legt~lart\'C branrh oi the govemmenl. and noth
mg ~lust be left to the jt:dgment o i the electt r~ ur other 
appomree or delegate of the legislature. so that in fonn and 
substance it is a law in all its details iu prescnti. hut which 
may Jx; left to take effect in [l~furCI, if necessary, upon the 
ascenal.mllcnt of any prescribed fact or e\·ent. • • • 
c;oncc<lmg that the legi~lature might have adopted the New 
~ o.rk f~rm as an entirety by the use of general language. 
tt ~ ~ cv1dent that the 11roposed fcnn, to conform a~ near 
as can ~ to the form adopted in ~ ew York. in\'oh·ed a 
duty equ1valent to that of rerisicn. which it cannot be con
tended could. be dele~.'ated : except subject to legisl:ltive ap
proval. \Vh1le the comlmssioner within the discretion in
trtlsted to .him m~ght have approximated. in a great <.Iegree, 
to the poltcy wluch the legislature may ha1·e intended, the 
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111 jcnum. in \'1~\\· t~i tl~~ rnn>i(lermic•Jt ... tatctl. that_ 11 Ita;. 
11,.1 Tl'Cl'i\~11 the k~t-.lall\c -:mcl1• n. 1- nt.:c·o:--anh l:nal t11 
tl. " • * 1;-or tfw,c n :a-:.•u:-. Ill.' holol that the pro\ i~iun 
:ull h111 ;1.inK 1 he imurann: C• mmi.,.;ic llll'r I• prepan·. appn •I'C 
;111cl a de •pt a printctl it rm in IJ!ank 1 i n rnnt ra.ct ur policY 
,.j lirt' 111"\lrance. l•-gether 1111h ~nch pro\'l'llnh. :t~rcc· 
me11t .. , r c"ncliti"n" a~ may he cnct..r· r•l tht:rt.:un 1.r aclclecl 
tho:rclll, aml furm a part nf -uch cnntract or policy. anrl 
that 'licit form shall. a- near a:; the ~ante can he 111:t1le 
apphl·:tblc. conf<Jrm 111 the ~n1e and fnrm .. r the :-.:c11. York 
.. tamlnrol fire insurance p< l1c~. ••1 callctl ami kncm n. ts un· 
con-titutional and 1·oid.'' 

In 1AAJ the legislature nE the :-.tate of )llimie;;f'l:t enacted 

n l:t11 "hich pro1·ided: 
•·The itlc;urance c<)111111issioner shall prepare ami file in hi). 
nflkc • • • a prinle1l furm. in blank, of a contract or 
pnlicy of fire insur~1~cc, together 11 ith su~h provi::.ions. 
agreements o r concltt1on>; a;; may he endorsed thereon. or 
nclclecl ther<!tO. and form a part or such colltrat·t or poh~y, 
and such form. when so filed. shall be known ami tle:;1g
nated as the .Minnesota stancl::ml policy." 

The act further provicied lhat such frmn •hall. a-; near as 
the same can be made applicable. con fom1 t•J the t)'l'le r111cl form 
of the New York standard lire in:Surance policy so called and 

known. 
The question of the constitutionality of thi~ act ar~sl! in 

Audcrsou 'l'· .llallclreste-r Fire Insurance Cnmfiuny. whtch ts 
1epnrted in 63 Xorthwestem Reporter. a t page 2.p. The su
preme court of ~linnesota, in passing upon the legality o f the 

act, says: 
"'He ( tbe insurance commissioner) was to prepare ami 

adopt a s tandard fomt, once for ~II. and when so adopted 
it was to remain irrevocable unt•l changed by subsequent 
legi!>lation. A clearer instance of an attempt t~ deleg~te 
legi!>lative power could hardly be suggested. l.t IS a pnn
ciple not questiooetl that. except .'':hen .. authom:ed .by the 
constitution. as in respect to mumctpalmes. the leg~slature 
cannot delegate legislati,·e pcwer; cannot con fer on .. any 
body or person the pow.er to determine ~vhat ~hall be the 
law. The legislature alone must de~ern11ne tl~1s .. '~e arc 
o f the opinion that said chapter 217 ts nnconstltlltiOtMI and 
void.'' 
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'l'ht lull undt·r t.'nn,idt•J'all"n i, idcnti~::\1 iu 111:1.m· of it , pro
r:,.,.m .. \11th the :tch pa:-"l.'d h) the Pciiii!'.YI I':llli~ . \\'i .. cnnsin 
and :'1 lnut<•,nw leg i,J:tturc.-.• tlld the ;..'1'• •Uiltl upon "hic-11 tlll):>c 
:ll"l-< \1\'I'C hcJtl llllCr 11:-lll\lflttllnl :111d I ••icl , :!ppJie,: With t.'flll:ll fltr(~t 

I• • llu,.. Lill. It '' an :JIICIHJll on the part of the l~gblature t•• 
·'l.lt.•g-:•tc 111 1lw :~mhl! r ,j ' :ate the l""'cr to de\·i!ie :~nd deter 
1111111: 11 hat ... hall I.e a ,1:111clanl tire ill'll rancc J :~< •I icy in this 'tate. 
and 11 hen till' 'a me has l.ct•n prepared :ami tiled hy him. it 

1
, 

t<•l~t:c• 111e a 11.1rt ,j the law ' i the "lilt<'. 

The bill " ''c,; n••l attempt 111 ~cncral terms ro ml• pt the .\'ew 
Y11rk standard tire insurance IK •I icy and make it a Mamlanl 
JY>Iicy oi this •late. but 'J>Ccitically prm ide,. that the auditor t~f 
"t:ltc shall prcp:lr<.· an~! file in hi!- office a printed form in blank 
.. t n. ~vrltr:lct or pnhl')' of fire insurance, together wilh .such 
prm•t<;rons, a,I.>Tccmcnt~ nr c•IIHI:tions a!> may be endursed thereon 
r>r ntldccl thereto, which !-hall confvrm to tllc lawo; crf low::t. and 
torm ::t 1~1rt of ~uch comtr:~ct ur policy of fire insurance. and 
:-uch form, when ~n filed. shall be known and de.<ignatcd as the 
Iowa standard policy. 

The bill further provides that the audito r of state shall. as 
~1ear ns the same c:n be. made applic.1ble. conform to the type 
anti form of the J'\ew \ o rk standard fire insurance policv so 
called and known. · ' 

.\s is o;nirt hy the ~1-,nnc~ota court . a clearer case nf an at
tem.pt .b~· the legislature to delegate its law-making power. to 
<~n.'~chvtrlual. tln hardly be «uggestccl; and I am clearll· of the 
llpmron that .the. propo!'ed bill nwst by the ~ourts of this. <;tale be 
held unconslttuuonal and 1·oid, if enacted into a law. 

Respectfully submitted. 
(HAS. \\'. )lt-LL..\)1', 

Dr Mt•i:-!e". l o11n. :'lf3rch 22. 11)02. 
A llornry-Gcn!'ral. 

To :'I!J.:ssRs. \\'ILSOX, BLAKEMORE ·and Cl\RDEN. 

of the House Committee on Inwrance. 

REr.ORT OF 'flU: AT'I'OR:>."EY-C:F.:NF.R.\1 .. 

SwAMI' LANI1 UttA:ST- lJH.L .No. S3% INTRODt'C'EU lN l'o~

nR~~s As none of the lake bet!s were O\'er errone
ously ::old by the goverument. o r e rroneously lorated 
hy warr:tnl ot· scrip, they cannot be affected in any 
wtty hy tl.te law, aud the righl or the state therein 
wiii uot be prejudiced by its pnssage. 

$JK-Cnmplying with y<1ur rC(tuest for ::tn opinion 11 hethcr 

11w hill imn·tlucccl by ~Jr. Lacey in the 1JC '"e • i repre,entallrc' 
.. 1 the L'nitc<.l Swtcs congress. t\o. 8,)2,;. entitled".\ hill to fin· 
ally :ulju•l the swamp land grant'. and fnr o1lwr purj lll~cs." in 
an) 11 i~e affects meamkred Juke bed!\ in the state u f ltJ\\a. I 
~ubnut the follow ini!: 

The hill in its tem1s proYides thm the proper officers o f the 
imc• it.r and tn-a~nry departments shall finally :~dju<t ami !'ettlc 
the claims oi any state against the Lini te<l Stntcs for all l:1ml~ 
,,IJich have been solei or located by ~Yarram or . crip. which 
wt!re included in any grant of S\\':\J11p :~nd o\·crtlowccl lantlo;. 

1 t applies t<) no lands jn any !\tate except those which ha vc 
teen scllcl h)' thc government. or locatc·d h) warrant or scrip. 
an<.l inelmled in any graut of swamp :md ovcrAtm·ed land~. ~o 
lands haYc ever been sold by the g01·en~ment, t:Jr located by 
warrant e>r scrip. which had not been previously surveyed IJy 
the gt:ncral govemment. The l:.ke beds of the state were mean
rlcrcd ancl excludec\ from the govemment sun·ey. Xo part of 
the same has eYer been sold or IOC3ted by warrant or scnfl .. 
hence the bill does not and cannot apply to such lake beds. 

The bill further provide$: 

"In such settlement and adjustment such state shall, 
upun filing proper relinquishment and wai~·er to ~he la1~d 
in place. or the surrender of swamp land mdemntty sc.rtp 
or certificates. where such scrip or certificates have been 
i~med. in the manner to be prescribed by the secretary of 
the interior. be allowed. credited. ancl paid the purchase 
money actu:~lly received by the t;nitec! States therefor. and 
ne t more and in no case to exceed one dollar and twenty· 
fi1•c cents' per acre. for all of S1.tch lands sitt1ated therein as 
ha1·e been erroneously sold. and indemnity i~ cash ~or .. all 
those erroneously located by warrant or scnp theretn. 



Th;,.. dc:lll) ,..I !Itt·~ rht pm 1• .. ,. ,.j tht• !Jill. "hich ,, '" 1~:11• 
rht '' 1 t·r;.i •!.tl\'• tl•l' 1 ahrc r the ''' .ullp land- 11 hrch h·ul llt'l';l 
1 rrnnt·• n~l) , ,. d ... r ~rn ••c"u'l) lc tt'atrd hy 11ar rant or -.cnp. 
I' I HilT thl• nfl~lllal )! • 1\ l:rrlllh!llt '\If\ l'~, ~II a prict.> 111 •I C'CL'\'cling 
• Ill' d• ll:r.r :urd t '' emy-111 l' cent' JWr al'f l'. A~ nune u f Lhc lake 
ln:rl• Wl'l'l' Cl cr cn<mt·.,u-.1.1 ''old il1· 1 he g-nn:r mll l'tl l , or errun
'' .u·l~ I• c;llerl b~ 1\-:l rTllllt c r :;cnp. they cannot he affected in 
l!ll) wny hy the !Jill. ancl t he;> right~ uf the state thereiu 11 ill uut 
l>e pn·judin~d hy its pas;age. 

R"''l><~t· t fu ll) submitted. 
c u ,, :;, \ ,. . .:o.r l' u..,~, 

l >t."!> .\l c 111e .... .:O.Iarch ~:.. 1902. 
.-I I lontL")'- ~·1'1/l'rcJI. 

'ru Ho:.-o. E. \\'. B.\C J L\1 ,\ ~. 

SuFJCRINTli:NDENT oF PuBLI O bs~rHUOTION-POwKns OF

Has authority to prescribe the conditions under which 
county superi11tendeots shall issue certificates, n.nd to 
prescribe the names and cbamcter of certificates- Has 
authority to specify thf'l minimum age o f applicants to 
wbom certificates may bo i~oed. It. is not a com
pliance '";th the l11.w to permit o.o applicant to write 
out ~u examination il1 the presence of tbe countr 
superwtendent of one connty aud forward tbe same to 
the county superintendent of another county for 
examination. 

SIR- Complying \\'ith yo ur request o f April 21 st as to the 
Jl(•wers o f the ~uper.ntendent of public inst ruct ion conferred by 
l>t<t tu te. I submit the following oprniun: 

Section 2 622 of the code provides: 

''He ( th_e superintendent o r public instruction) shall be 
char~d w1th the general supcn·ision of all the countv 
supenntendents and the commo n schools of the state." · 
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Sccti• n .!7 .\5 pr .. ,·itlc.;;: 

"I h· ( the cnumy ~uperintencl~nt) ... hall at all time" cum
pi) 11 uh th~ direct on ••i t he ... uperintc.•ndent .,( puiJiic in 
~tntcll• •n in all matter~ 1dthin that ufticLr·., juri!'Clictiull, 
anti ,.,cr\'c a.; the nrgan nf <.~ Jilllll nmcatinn lJ<'l\1een him and 
~ch .. ol tm\·n,hip. district "r intlcpc.'ndcm dh.t rict :\Utlwri
t ie~. :111<1 transmit In them 11r the teacher·-. there•) f. a l! 
hJanks, circular:. o\r Clther Collll lll11 111C':lticH1S clcsignecl for 
them." 

Tt was the in tention o f the lcgisl:tturc in eunctiug rhese sta t
utes to gi,·c to the :;uperintemlcnt r. f puhlic i n~tructinn the gen
eral ~uper \' i ~inn cNer all ~chool ma u cr'l in the slate. and to make 
the C(ln nty sut>erimcmtlent d schools in each county the means 
wherchy thl' rulings and ac ts o f the superintendent of public 
instruction a re coll\·eyt:d to o r communicated to the persons 
·within the cuunty. 

Under the power so conrerred uy the legislatu re. the superin
tenuent <, f puhlic instrnction has authority t r) prel'cribe the co n
ditions under which county superintendent <; sha ll i5sue certifi
cates to applicants therefor. n11rl to pre~c ribe the name!i and 
character o f the certificates to be issued hy the cnunty superin
tendents. 

T think it is at~ within the power of the t;uperintendent o f 
public instm ction to specify the minimum age of applicants to 
whom certificates may be issued by county ~upcri.ntendents. 

lL was clea rly the intention o £ the legislature in framing the 
$chool law that e\'ery applicant fo r a certificate should appear in 
1~rson hcfore the county Stlperintendent to whom application 
is macle for a certificate. a nd submit to an e xaminat ion by him 
and in his presence. ft is not , in my opinion. a compliance with 
the law to permit an applicant to write 011t an cxattlination in 
the presence o f the county 1;uperintendent o f one county, and 
forward the same to the county superintendent o f another 
rounty fo r e xamination. with the request that a certificate be 
issued to the applicant if entitled thereto. There are many rea
~s which will read ily sugg.est themselves why an applicant 
ehould appear in person before the county superintendent from 
"hom a certificate to reach a public school is asked ; and this 



11~, ,., tll llllllatc:d 1.~ lit<· lc~i- l atun: iu pn:•nil •iug t ill' cxamma
t t• •n- I· • ldl'rh . tppltl'. ttll' :1 n· ru ptin.! tn -<ultmit ),..i .. rc rccci v
m;.: ,, ,·c:nilit·a ll' •• lc:':tdl. 

1\c'l -~rtfu l h- suhmitt t:tl. 

Cu '"· \Y. ~ln. L.\:-> . 
.-J I IOrlll')'-G',·IIrrlll . 

• \1 r I Sol. It )<'.! 

I l .. x. 1~ . (' r: \IU< t:T1'. 

Su f't'l'intrmlt-nt II{ I 'ubltc I ustruct um. 

lhNKS-C APITAf, STOOK 'I'R EREOF l lSVSSTED IIS GO\' ERNMENT 

RoNos- TAXATtON-lt is held that state and savings 

banks and loan and trust companies cannot deduct the 

amount of t.beir capital invested in government bonds 
from nssossment made upon the sh ares of stock of&ucb 

associations. 

SIR-I am iu receipt of your favor of the 29th ull enclosing 
:1 letter of Mr. S. B. Reed. county attorney of Black Hawk 
county, and requesting my opmion as to whether the amount 
IJ f the capitHI stock of a bank which is invested in gm·ernmcnt 
bonds can be deducted from the assessable value of the shares of 
stock o f such bank \\hen the 1•alue of such shares is asses•e<l to 
:,hareholders or to the bank. 

Section 1322 c f the code provides: 

"~ha;e~ of stock o f national banks shall be as£ess.ed to 
the mdl\'ldual shareholders at the place where the bank is 
kcated. Shares of stock of state and sa1·ings banks and 
lt.an and truH companies shall be assessed to such 
banks and loan and trust companies and not to the indi
\'ldual <;tockholders.'' 

ft is also prodded in such section that the officers of national 
banks shall furnish the assessor with a Jist of all the stockholders 
aud the number of shares owned by each. and the assessor shall 
list m each stockholder, under the head of corporatiop stock, the 
total value of such shares . 'fhe section further provides the 
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manucr ami mctlt .. tl I,~ 11 hidt thl' :t" C" · • Ir shall a rn1·.: :11 till' 
1 aha~ nf the -.hare:. so li:.tcu by him 

The qut-..t l"n t" he !ldcn nim·d i ~ 11 hcthcr the .;har(•h• •I• \c r.; 
11f the <.tuck '"' Jj,.tt·tl and a~:-c •,cd can ha,·e the 1aluc ,j 1hc 
a•ll• unL • ( the capital "t•.ck o l the b:mk. which h im·estt'C I 111 

~~ \'crmncnt I~< n•l~. deductctl fr" m the \:tlue of the - tock a-cer
t,uncd IJ) the a,.,C!h• r in the manner prm•trlcd in section l.p.!. 

'I' he IJlll'"tic n a:. w ' ' !tether a na tional b.1nk has the right 111 

clctlnrt the am.mm ni ib L-apita l im·e~ted in gm ernmenl honct~ 
from tit<: 1·alue v f it~ shares o i ~tock when ~uch c;ha rc~ are as
~cs,l'11 tn the "tockholdcrs. first a ro•c in the case o f /'au .·lllru 
' '· .l.<sN.wrs, 3 \\"a llacc. 573· 1lr. Justice Nelson in deliveriug 
the •Jpinittll o f the court in tha t case, said: 

"The lllain and important question involved. and the one 
"hich ha~ been argued at length and w1th eminent a llilit). 
is whether the state po;:;scsscs the power to authori~e the 
t;txa tion of ihe shares l·f these natiunal b:lllks in the hantls 
o f s tockholders whoJ>e capital i:. wll(llly in,·cstcd in swck 
and bo11tls of the {.;nitcd States ? 

"The court arc of the opinion that thic; power is pos
sessed hy the state, and that it is due to the several c:tse~ 
which have been so fully anrl ~atis factori ly ar,.,rttcd before 
us at this term. as well as to the public interest invuh·ed. 
that the question should he finally disposed n f. • • • 

" The suggestion is, that it is a lax by the state upon the 
t-oncls uf the go,·crnment which constitute the capital of the 
bank, and which this court has therefore decided to be il
legal. But this suggestion is scarcely well founded. • • • 
'l'he lax is the condition for the new tights and privileges 
conferred upon these associations. 

' 'But, in addition to this view. the tax on the shares is 
not a tax on the capita l of the bank. The corporation is 
the legal owner o f all the property of the bank. real ancl 
penonal. and within tbe powers conferred upon it by the 
chart<'r. and for the purposes for which it was created. can 
Ileal "ilh the corporate property as absolutely as a pri"ate 
imlividual can deal with hi" own. • • • 

"The interest of the shareholder entitles him to pnrtici
p.'ltc :n the net ptofits earned by the bank in the employment 
or its capital, during the existence of its charter, in propor-

~ 



,jiJ 

11••11 t • ti ,. 1111111lll.·1 • i hi, ·h:trl''; and. u1u•n it!'> dt·•·•lutir•n 
'I I< IIUIII:JIII II. l ol hi._ )'1"• (' J'liHtl • ,j tht• J•fl )'Crt\' th:tt 111:1\' 

J<lll,lffl .,j till· <'CO I( »ol".tli• II 'liltT tht (•;t_\llll'lll I .j it, dl'l>t~. 
l'lu• t• :t · •i• t. tKI lll<lqt'lll lull i!iLt•rt •t • r ,,.-.,,,en,. held lrv 

tl:< _-hudt• \·t hi-,· au~ "lhtT r-r•pcrt~ th:nni.J~ I.C'Inu~ 
'"hun. .\ .. , .. t1 t• thh lltltn"t which the a{'t .. f ('• n;!rr-... 
Ita- ltn ~111 .lc:l't t•1 t."Oiltlltl I y tht· -t:ttc,-, under the limua
ri• n· prt 'tTtl.l·•l." 

Th·t·rit .:1pk tim• t' lllllll'i:t tcd J.y .\Jr. _lnl-tice Xclson lm• :;inc:c 
l.l·cn n ·•ftirnw<l liy th(· '"l·rt-tlle t "( nrt of the l'nilt:<l :-;tate:. ami 
iPII"" ''' hy ,nh~·qucnt dcc.:i- i.,ns. 

In f.'.rsl .\ ctltolllll/ Hank ~·. Far~-·1'11. I 0 ni~>oell, 270 ( L'. s. Cir
cuit C11urt l , it j, -aid: 

. "Tili~ I'< a I ~II filed hy the plaint:ff w rcstmin hy iujunc
ll<~n the collectio n .,fa tax hy thr defemlam. for t he rt'<J~llll. 
<h alleg-ed. thnt thi~ pro 1 i!>iCin o f the ~tatute has l;een vio
lated hy the as~e•snH:n t of the sha r l'S , f stock o( the pliliu
t iff in t I lis ca~e. It i!< s tat eel in the bill that nn a llowance 
wa~ m:~de l.y the a~seF!'nr~ fnr the amount of capital anc\ 
'illfJ , I n~ in1·e.;,ted in go\'ernment br111us. Thi~ i;; :'li1$11'Crerl. 
slu wing rlmt such a llowance need nt t h~ made, IJI' the case 
(I( l 'c111 Allc11 ~·. A.ss,•ssvrs, and the case o f ?C'Ofl~· ~·. Com
missio llrrs . -1- \Val l.. 244." 

In F...rcltaugt .\'atwnn/ Uunl.· ~· . . \I iiia. 19 Feel. Rep .. 379· it 
i-; saul: 

"L'nltss the taxatinn •>n the ~hares in national banks i-; 
indirectly a ux on the pr11pcrty o f the ban:... there i, no 
cliR"rimination in fan r ~>i the individual banker. and the 
tu~incorporated lhlnk. Uut in /'em Allru ~· .hscssnr.s. 3 
\ \all .. 573· the 'upremc court of the L;ni ted State:. <lecidecl 
tha t a tax on the l'hares is not a tax on the capital o f the 
Llank. T hey '-late as a fami liar Ia" that the corJlOrat ion is 
the lcgnl owner o£ all the property of the hank. real anrl 
persor1al. and that the interest o f the shareholder ;~ a dis
t inct i n~cpendent interest or 'property. held by the sha re
holder hke ;my o ther property that 1~1ay belong to him. 
and that it i this in terest which the act o£ congress has 
left ~uhject to taxation by the states. Chie f J ustice Chase 
fo r himself and associates. J us tices \ Vayne and Swayne. in 
a dissenting opinio n argued with g reat power that ta.xatio n 
on s hares in n:ltional banks. without reference to the 
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;11111 lUll of their c.:apital in,·cstctl in I~ till I• 11 1 thl: l'uit1'1! 
:-;w t<:-. "a:- actual. th• llJ':h indirect. ra,atlnll .,f the I• ncl-. 
Ioiii tht hulchn~ of tlw maj •. rity ., j the \'"llrl \\a~ :tftirmctl 
i11 /'rop/.- ~. Ct>l/lllll.f>illltl'r.~. -\- \\all.. .:q-\-. :Inc! h;·t' ~IlK~ 
r<.m:.mt·li ;h ~t·ttlcd 1:\w. ='• tint the ,J.,~cnttn~ '•pn11o11 nl 
tlw Chid Ju .. tice nnlv -trenJ!thCth ti ll' at•th• ·rit) ' r ,.,Ill 
• lll.-n "' . . -l~st's.wrs.'' • 

l nclcr thc,.c •lec1•i• ns it is dc:tr that the 'tm·k ,. j a nall•m:tl 
1 auk mav I.e :tl':>t~~e•l lt the holcler there11f as pro"i.tcd b~ ~cc
tir 11 1 31~ <:£ the code. an1l th:lt neither the ~ltarchnlclcr nrn· the 
hunk is entitled In ha,·c the amnunt oi the c:tpital stuck uf the 
J:ank in,·csted in g• n~ntment hond,; fleductcd frnm the ,·alne nf 
the •h:m::s Sl l a~..;es::;cd. .\11 that iS fCf(llircd i~ that the share'> 
u f st<ltk of ;1 11ational l..ank so a!;•esscd to the 5hareltolcler,. :.hal! 
not 1 c :~;.~c ... ;.ed and taxed at a greater rate th:~n i~ as<e::sed upon 
other mnneyed capital in the hanrls o i tndi,•iduals o f ),tiCh :;t;\Lc; 
a111l tha t the tax so imposed under the law:. o f the ~l3te upon the 
,.hare!' o f ua tiona l IYd.nk associa tions shall not cxcct:d the ra te 
imJ,II!'Cd upun the ~hares of hanks Drgani?.cd unclcr the: aut hnr
itv of the state where such national hank i:; located. 

· Under the pro,·isions of section t ]..2.2. the •hares ol ~tate ami 
~:wings bank:; and io>an anrl trust comp;~nics mu~t l:e assessed to 

the l>.111 k or com pany . and the questions arise: 
First-Does the provision vf the statute, under which the 

shares o f sla te ami savings banks a re a~sessed in a different man
ner from tho10e o f national banking aswciations. discriminate 
against nat ional bank:> and in favor of state and s<wing~ hank'! 
and loan am\ tru~t companies. in such manner thlt the sharcc; 
u f nat ional banking a~sociations a re assessed ancl ta '\eel a t a ~ate 
exceeding that imposed upon the !hares o f state ancl savmgs 
1 ank~ ancl loan and truSt companies. co ntrary to the Jlrovtston!l 

of the act of CLntgress? . 
St>cOIId-l s the assessment o f the sh:rres o f state and savmgs 

l.anks and loan a ncl trust companies under the statute, a n as
sessment or their capital stock which entitles th ~:m to ded uct 

therefrom the amount invested in governmen t lx'nds? 
The prtwisions o£ the present sta tute, relating to the assess

ment of shares of state and savings banks and loan and trust 
companic!.>, were enacted by the Twenty-third General Assemhly 



a ... ~l'l:t i• 11 1 ,j <'h:lptt'r ~·.J th•:n''• t' . '1 '1 
v · 11 ~ ~t:11111t' C':\lllc htinre 

thl· -up:cm,· r• un , , j thl' •;tate fnr '"II"Lnl·"'·l I . / ' . I 
" f' · · " ' ' 1 1 111 rwt"tar 
·' fott o· wul.· r·. /(ol'l<k . ''J'' lo \\';a , •:-> It , . 1 . "' . . · -.~· · " <b t lCtt• claHnetl tl . 1 
tht< an w;l, anvaltd l)<:'c;tta-c in l'iuhtr m f I . ''' 
1 , , • • • • • ' 1 ' 'C' <'•, Jh l llllll'>ll of 

' .'~ . l.~tc tn thn~ ' ' made :m unju~t <liscrituinat.iun in the L' •• -

l t"ll "' ~h.,r...-~ •at h:UJking- :l ~l1nl·iatinns l n that ~·a" 'I J .t.~,, 
J~ , I a 1 n . · 1 • • . · ' " -' r . II$1Jce 

' I '' . \\ rll:ng l1C IIJ>IIlltiJl o f the CIJ UI't, S:l id ; 

"The f:tcl th:n tl:lll o •ua 1 1 k. 1 1 cl_er, the g-~ncral inwrpurati:~n l~l\~~11 0/a::~: ~ ~~;:llli:~d .un-
l<miiJar k111us ,, f l;usin~ss dot'. . · ' . • e ran:.act 
11111 ~ 1 1 , 1 • • 1 • 1. s nut sho11 that they 

. . t: ~et •ICCurc lllg to . the same J./;tn '\· t' , I I k 
ili'C' rgrnm:ed and exist lw Yirtue f. ·• f .t Hlll.t ~,n s 
are ins! ruments ,1f th · . " .tc <' <"<~ngre~~. 'l'hev 
tt in the adm· . ·-t _c genelal g"!Jn:rnmea t. designed tv ai~ 
* • • ·1T~"' r~u~n of ~ branch o f the public service. 

• 1t'' a1e subJect t l• re•rulat' • 1 r , 
tJons o f J)<lwer which h;;i \'C no appl' :",·' u•a..s :Jilt lnllta
and conslitute ·I . f . IGl.lun II , st::ue hanks, 
erlr sul;jected ~ c ass I~ corporatJ~ns 1\' ~1 ich may l.te prop
applied to state ~~~k p .m n f taxatwn d_tf'ferent from th;tt 

"itJ1 distinct pnwers :·ud ~~~-1~~~:~ ~nitlll~~ anothe: class, 
restrictions, and rna ro rl · ' ~r su Ject tu thffert>nL 
ation applicable onl rtp lpe y be ~ui~Ject to a piau of· tax
I 1 . ) o t tnt and s•m•lar classes * • * 

•11 t lt> case o t Hubbard 1 ... Bolll'd ., J ,. · . . 
ttou b:1sed upon 1·011 All " ' -3 0 \\a, J4.J. a dtstulc-

• £'11 '0.1 ..... sscssors 3 \\'all c7 he 
tween t;txmg the capital stock and the ,· ' r .. ·' .3· . • 
stc.ck and the h f 5 lar es o the capt tal 

s ares o a bank . . but :t cannot , ·u . . • \las recogmzed. 
ualit f . . VI 1 any JtiStlce f:.e said that in-

cq y o taxatton results from taxit1"' tile sh 
ately to t1 · . • e. ares scpar
bank Th letr owner and _taxmg them co llecli vel\• to the 
.· . II e aggregate capllal of an incor'po rated· bank . 

Vlrtua y owned by its stockholl ,, ' IS 
sents d fi · ' e-rs, anu each share repre-
gate o~ tl~e ~~~ part . of the whnle. There fore. the a~trrc
the same as tboes ~ev_t.cdl upon the separate shares would l:r: 

se e\ le< upon the separate shares tak 
together, o r upon the capital stock." • en 

Tn Dm.lt'lt/Jorl Noti(JIIOi Bank 1' BoGTd of Eq l' t. " 
I owa 140 · 'I · · lf{l t!;(J Wll, l),f 

' . a stmt ar (fue~tl,.,n was presente<l to th 
court ( th e supreme 
t k o e state. Under the statute then in force the capital 

~llock : fdstflate and AAvings banks w~~s assessed di rectly to tb.· 
n . an le shares of stock of f I ba 

t th sl na •ona uks were assesse~' 
0 e larebolders. Tt was claimed by th D . ' . - . 

e a~><~nport Nattonnl 
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r.auk tiJ~t this s t;ttutc nnjustJ_,. di~crimin;~t...d against the a;sc~·
liii!Pl ui the strx:k o f natic,nal banks and wa~ in cont1ict with 
the act of congress permitting the ~amc tu he assessed bY state 
:luthorities. , · 

The point was tht·re marie I h:1 t a $t:tte 11r ~:n·i ng: hank miL~ht 
in,·cst its capital in nun-taxahlc g-(wcrnmcnt bnnlls. and deduct 
the amuunt :,.o iu,·estcd from •he \·aluc o f its capital stock suh
j~ct tc) asse.~smenl , and that the statute directing the shares of 
sto~:k of n:~tional hanks tO be assessed by the incJ i1·idual stock
holders did 11<>l 'J)erlllil the capit;tl of n::nional bank~ im·ested in 
f!O\'ernment bonds to be deducted from the asses~ed value nf 

the s tock: ami for that reason the statute discriminated against 
the assessment o f shares o f national banks, and permitted an 
assessment thereof at a rate greater tl1an that imposed upon 
the shares of stale and savings banks. 

The state court held that although state and saving;. banks 
might deduct 'the arnounl of their capital im·cstcd in govern
anent bonds from th~ assessable value of their property, such 
fact did not make such a discrimination between b."tilks o f that 
class and national banks as to render tbe law invaljd, 11he case 
was taken from the sb!tc ·court to the Uni ted States court upon 
a writ of error. and the decision of the state coun was sus· 
tained. 123 U. S ., 84. Mr. Justice Miller, delivering the 
opinion of the court, said: 

"It has never been held by this court that the states should 
abandon systems of taxation of Lheir own banks, o r of 
rnor1ey in the hands o f their other corporations, which they 
may think the most wise and efficient modes of ta)(iog their 
own corporate organizations. in order to make that taxa
tion conform to the system o f mxing the national bankll 
upon the shares of their stock in the hands of their owners. 
All that has ever been held to be necessary is. that the sys
tem of state taxation of its own citizens. of its ow11 banks, 
and of its own corporations shall nol work a discrimina
tion unfavorable to the holders of the shares of the national 
bartks. Nor does the act of ~ongress require anything 
more than this; neither its langttage 110r its purpose can 
be construed to go any farther. Within these limits. the 
manner of assessing and collecting a ll taxes by the st:ttes 
is uncontrolled by the act of congress. 
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I) .1111 oh 'tll:t l "'"'" Ill thc ll'l't nl tlnl it i.. •• •. It thtn 
··~·11_"'' 1 

,,,. I •n·--.u~ . l!•ll:r l • r rrool lie dTect j the .. , '!1'111 

:~~,. ·.'''l'"llll'lll tf_t'l'fllllll!ah•, Ill f:11·1 r o,{ the ":1\ ltl~o, h:111);-. 
•'!.:·'"''' tlu· r·:1111111al l"1nl.. ... "I'"" tJ1n fa,.... 1· tl t 

• '" ...... I I(' .. ;lfl'IC 
nor ;rny ,., 11kru:•· g~q·u ' I' t ill' nrtcntr. n , f thl· le~;•lmurc 1,; 
~n; l.;c,: ·••ch. <1 1h•c·rm!mati·""·. 11• r "'Y prooi th:u 1 \\nrl.;-. 
•Ill. rll'llla f •llltf lll:ttt•r l:tf dl't'TIIlllll:llloon, f[ i, lint il ca~e 1f

1
r 

t)u, t:• nrl I• · h• >ld thl' ,J;rtut<• tmcun-;titutinnaL" 

Th(• -.r:nm~ \I hlch \\a ... upheld I )' I he C.:IJUrts (Jf< \' iclcu ft r the 
""'""~•n~·nt "' tht· t':lprtal 'ln~:k oi .,tate ·mel ~a,;11 .. " lr.tnl·. ., 1 I • .. , ... • ''~ .,nc. 
~ •arly ~?\1.' them tla. right In deduct therefrom thr amount 
"'' e~tt'cl 111 r:•" emmcm hcmtb. 

. l'nclcr tht prc,c.-ut 'tntutr the: capita l Sto<"k nf the,e in!'otih!
tu•ns cunnnt Le :J~!'l's;;c<.l. The assessment must be mnde up(ltt 
the: !'hare.., 11 1 the Clpllal 't• ck «J\\' nctl by the sharelu.lclcr-.. 1

1 
tht• methc d uf a'"C'"Illl'nt pru\·iclccl for I~· the fcm1er -.uuute 
W~b nut );UCh a dbcrimmuti1 n as to make the Ia\\ invahcl. it is 
dear _that n•> !>Uth <l."l·rirnrnatron cxi-.t!' 111 the present ,tatute. 

ft ts tme that in cn:tctin~ the prc .. cnt '>l."ltutc the clau•e. "but 
~t•t :n a greater rate than 1s as'ieS~I r·n o ther moneyed capitai 
m the hancJ, uf mdl\ 1clual .... \\ a<o , 1nr'tt"'l Su h · · · • · '' . c c.miS!'IC n can-
nut, h~\\c\er. in 01ny wi-.c affect the \alidity t>( the statute if the 
pn. ,,~ums •J-ere. ,f df" not .n fact di!.criminate in ia,·or of <.tate 
a_ncl 'm rug .. h:tnkl> ancl again!.t the taxurg of the :.hare~ of na 
ttonal l~1.nking lh ciation :-.:either t he necessary, u"ual nor 
)Jrobable _effect of the sy"tem of asses~ment unde; rhe presmt 
•t.l l~ le ch~~tminat('~ in favor of state and ":1\-lng'S bank!! ancl 
~g'::trn~t natrcmal h.1nking a"'sociation~. and no e' i<lence of the 
tntentr" n o f the leKtblature to make surh a discriminat ion ap-
11{':1,., fn:m the prt.n~u ns o f the !>tatute. 

The C)ue• tiun. whether a talute di~rinrina.tes in fa\'or o f Mate 
banks and n~nm'lt nat.onal banks, 11111 t be detem1ined from 

tla• 1 '' '' '''' n· l•rtl• i• lm::: i·•r 1lw n.dh•"l • i .,l' -.u·•·rn . I' • 1 
•tallll<' mi~ht I ll• ch::lll~ 111\ ;!lui I et·an-.c ui "lll'll •h•t'rlllllll;tllllll 

ar •I J ll t'• •rrt;1111 thl c.:liru•t inr q • rall'll 111 tho: '' nn r •Lattll~ 
l "udcr tht· ,.rt' ... t '111 -.t:l'llll. th~· •har.:• • i ;• II 1:11 1k11 , ... , •·::.-

t•• II''" the -.tall' an: II• I.e a"c.:'•cc\ .u 1\\l'llty· ll\c t~t:r C'c:at oi 
thc·o r actual ';~h•t L 1 n -.urh :1'""ml .... l th• an• ul'l ••• tile 
tax'"' reo\ ·, \.rul (IJmrll~ nn all. There ran l l 11<1 ch .. cnminatnll'. 

l·.adr l'tJUalh· 1~-:lr" th ju~l pr,purtio .n .,j tlw h:rrtlc:n • i '''""' 1•. 
.. 11 I "" ntnrc 

l mlcr tht' .llulv rit\ uf the cn-t..,; citcr\ nncl the llltnriJllc' pi 
1~ \\ u•tmctatccl thcret;,. J :tm ckarh c I the npiui• n that the 
prt:'-l•nt -..tatmc. wlurh ~ rc;n•l:c!. tlw manner <:f ,, ... c ... ,in~ the 
M•••·k nf nat 1• 111al bank a•-.f ciati• rb am\ -.t;~te :tncl -.a\ "'I!' I :IIllo.- · 
;,ncJ Joan and tmH companies. ;.., \·alitl. anti th:n nat11111;t l h~lltk-
1111! as~< cratrcorro., arc not entHie1l tn clt.>tluct tht am• 11111 • i then 
<apital mn:•ted rn g•l\cnunclll hnnch. from th~ :t: .e .. ,ment of 

their •hnrcs t, f stock. 
'l'hl' IJIIt.osti• n \\ hethcr st:tte ;uhl .;:\\ irrgo. I ;rnk.; :llld lu:m :uul 

tm ... t c•m1p~111ies arc entitled to rll'cltll: l the nmmmt ,,j their t':lfl" 

1tal iu\'c-.ted rn f.!n\·ermn~nt bt ntlo;; i- "' t nf "' e:l'l~ '-lllutit 11. 

It can he urgcrl \\ rth cnn-..irlcrable force ih:n the a ... ~c~'mcnt 
1 f the ~har6 Uf _,lOCk ( f tftCSC in~titlltiOih h the 1.:111\..-. :mel trtht 
crmpanie~. ·' m fact 01n a<>i>e-<.ment of tl.ctr c:~pi t ·•l -.tnck .. m•i 
that they ha\'e the r ight. therefo re. l() deduct from .. uch a•'c .. s · 
ment tht· am• unt 10\'l.''tt'd in gm·emrnelll bnncb.. I tlunk. h• w

n .. r upnn a careful con<>ideratitn 1 f the question the Cllllclu•ion 
n•ust be reached that the assessment of the --harh d the,e 111· 

!>litmion., '" not an as.•essrnent uf tl1eir op1tal <.tack. 
The capit.1l -.t~..ck is owned hy the CtJ rpc.ration; tlw -.hu~~ are 

m\ ned 1 y the stockht>lcle:rs. Each l."x;,,., as a cia ..... uf •h'tlll('l 
anrl ind~t>emlent property. 1'hc value of the shares clc:.eml~. 
upt'lll the earning capacit) of the c• rporatio n and ma~ greatly 
tx'ecd the anlf nnt of the capn .. l stN:k. \\'htle the capnal •tock 
1 f a l;ank IS an important efclliCilt Ill thl' value uf liS 'lh:trCs. II 

i~ n• t the onlv clement o f such ,·alue. L'ncler the charttr l>f a 
\'«ort)(·r:ttinn, ;he stockhnlcler enjoys righto; anti pri,·ile;,te~ \\ hich 
nrc indcpcntlent of the value of the capital tock of the I ank. 
::ml a tax upo n tht' share.; is but a tax upon the cnjoym~n t of 
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... nth 111'11 ll•l'' and pri1 Jlt~l'" 1.'• nicrrctl 1 ·~ the chart(•r 11i the 
a ....... »(. .. s:nsnn. 

Thl ,. q~ rat1"11 j, tht• k).:.d ''"net ni all of tht' pn•JlCrty uf 
tl•l' bank, tl'.1l .tthl po.:r ... nnal. and. \\ithin tht' l~'''·ers conferred 
PJl< 11 it hy th1.· durt1.·r. and fnr the Juq:. :-~ il•r which it \\3" 

l·n·;th•cl. can clcal "tth the r"TJ" t.ne pmpert~ a!i aiN•Intdy ;,, a 
pn1.1te 111cl11 iclnal can clt•al with hb co\\'11. The <:hare:; oi stock 
nn' !ll•t the prop1.·rt) ni the corp• ration. They arc u\lnctl 1.1 the 
... harduolrlcr.... Tht• iutcrc•l of ~he ..,Jtarcholllcr entitle,., him to 
1 arttClp;tte in the net prulits ,.anted hy the hank. and upon it~ 

l' tssohni• n or tcrnunalum. to hi~ proportion oi the prnpcrty that 
ma~ remain after the debts of tlJC corporation arc paid. This i~ 
:t distinct. indeJlCnclent interest or property held by the share 
holder. aml it is rumpclcnt r •• r the leg-islature tc• prol'irle that a 
tax !>hall he le1·ied upon such interest or property in lieu 
of any other tax upon the property o wned by the corporation. 
Vau .·//len 1', A.~scs.wrs. supra. 

Jn flri111ghar Stair Ba11k t•. Rrrick, supra, it is said: 

"But as the capital of a state lnnk is really owned by the 
stockho lders. and i~ rt:rluced by the amount paid fo r taxes. 
its value is reduced by a sum cc:1ual to that paid, and the 
shareholder" do in effect Jl'IY the taxes." 

This view is fully suo;tained in the recent ~se ()( Ch--z·cla,,d 
Tmst Com/'(mv ~·. Lanrl.-r. rcl)Orted in the ad\'ance sheets of 
the United States Supreme Court Reports, ,-olume 9. 39+ lt is 
there said: 

" • • • the contention is that the tax on the 
shares. being equivalent to a tax on the property of th~ 
Trust Company, there mu•l be deducted irom the value o f 
the shares, U1at J>Ort ion o f the capital of the company in
vested in United States bonds. 

" The answer to the contention is obvious and may be 
brief. The contention destroys the separate individuality 
recognized. as we have seen, by this court of the Trust 
Company and its shareholders, and seeks to nullify one 
provision of the revised statutes of the United States. by 
another between which there is no want of harmo ny. And 
what the constitution o f the state o f Ohio, or w'hat the 
statutes o f thc state require. as to tall:'ation, must be left 
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to lK' deciu~d ),y the ,.uprcnu: cuurt ui the 'tatl·: an;l 
wh{'thcr that Cllt;rl ha~ clccirlccl logically ur ill~1calh th:ll 
a tax authorizt'<l by the law- of the L"nitcd_ Stale' 11~1 th~ 
:.hares nf the cnmp;tn)' sati--lies the cothllllltlllll ol the 
Hate as " t:>:-.. un the corp;)ratiun. is not 'pen to our re1 tew 
ur objcctiun. The mann~r of tax:niun hclll!{ leg:•l under 
the st<Jtllle< o f the L-nited States. ib effect cannot he com
plained of in the federal tribunals." 

The distinction made in the case:- cited. betw~n the capital 
<LOck of a oonk and its shares of swck owned by its i>hare· 
i1olders, appears to me to be logical and <ottnd. They exist 
a!o 11l<lcpcndcnt an•l distinct pro!*rties. E.1ch is subject to t~x
ation as may he determmed by the legi~lature of the state. 1 he 
levying of ~ tax upon one is not the taxation. o[ the other. 

Upml a careful consideration of the question, I an• therefo re 
of the opinion that state and savings banks and .loan and tru~t 
companies cannot deduct the amount of their carutal m ve!lted m 
government. hoods from an assessment made upon the shan:!t 

Q ( StOCk I) f SUCh 3:\SQC.iatiOnS. 

May 1. 1902. 
Jlox. f'. F. ~lt:WA!o\, 

Auditor of St(lle. 

Respectfully submitted, 
CUAS. \\'. ~ l ll l .t.AN, 

A ttomc)•·Grueral. 
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l .NS tJ 11ANCJ..: Oo~1.PAl\~HM~ -PL-~H.:E W H rcn E A crro~ c.AN Bt<"l CoM'
MENGltlJ uPON Prto M'ISBOl-rY ~o-r~:;~s-- liousc;) B'i l e No--. 7})
CortshtnhonaHty of. Jt }:;; h eld that tbe itbove- bi ll is 
tt n to n ~trtutioxud and ,inva.lid nn cler t he foll r teen t h 
:tttJendme'flt of the CorJsti tution of t he U-ni ted States
::t·nd ~e(~ttion 1 o f a.ut)cle l of' t he- constitu·tio n o f the 
~tic"Lte. o f. fowa, for there·:tson tbnt it arh i.t rari ]y aottempts 
a chLs8ifica,tion of corpor rttiont;; ftR to proper ty o w ned 
and hel d by t hem w:h icb d0e~ not na.tur aHy e.xielt ,_ and 
is not fnnned so ThS to extemJ t,o a.ttd ernbntce equa lly 

a.ll fH~Tt60il8 wbo are er n1a.y be in 1ike sitn atiot~ ::t.nd 
~tbrid gc~$ !~he tig ht;. <d su.ch t~orporations t.o sell a-od 
trans fer l) ~·opett:y l~ga.lly held by t he m n ud~er the law 
0f t1he sta te. 

Stt~--CuriJJ~lyln.g 'tYit'h ymtr reqtJ<!l>;l, i heu·,vith s11!Jrni t ;t bT ief 
as ln tJt(' C.{n1.stit:u ti.()ntlfiry c; f House file No _ ;-8, rehHing to the 
place wh.e re ae.tiun C(.il1 rJO commenc:ed npo11 p rc~rn'i,"~.i.1-ry fl('>te~ 
macle irt insur~mce. cotnpan~es.. 

At the tJtttse..t t> f' th:s ({ttesti ()rt t n .·o fu.ndumen.tal tin:>posittorJs 
ar·c ]?r esented : 

1::£rsl-Tl·Yat corp\:>.raticns are pe:t~~.J ns v;;1i'thin the pro:visjons 
of the fourtc~n tb ame.ridn1c;,~nt o.f the C011Siituti·0 n of t he D nitecl 
Stares. il l.ld that l.h€ r-igh ls ilnd ;;ecurjti.es guanmte(}( l to .pe r s 1 ·111 ~ 
hy _ t~h ;:t J HF:t~· t~ J:'n:cnt c~mnot he disreg-anLed :i n respect t(' these 

:n t J.h~~<~ l enttbc~, a ny m ore than fhey can h.e- i1-1 \·espect \o the 
tN ll ~r(hi<ri'S \VIw ~u·e t he ecp.1.i table owners (tf the IWOperty he
lclng1ng- lt"l snc,h coqJ<)J·ati-ons. 

A_ ~ (·ate ha.~ tlfl mc1-1<e. power tn <leny ccrr-p'(")t arions equal vro
~ cttml'r :':::_f lhe hw ·th~n tt lms 1rJ deny sueh ]?'1'ote.ction t-c)' indiv
Hl:uftl crt 1--t erl's. 

Co-:.·t·:r~r:._lon d· l.t.(.i:/ll ,~.tlc'il T. ( ·~~ - ·;·_ .\\nt{tlrd. P't ~ l ._ 
~ - - R. ... . . :;./~ ~ 

G1tl.f. c,11. lr Stmta Pr· R. C1 l. : ·J F,ili-'. 1C\::.. l· . 8 .. 
1.)0. 

Srr()nd~.\ lJ cl;,t"'si 11c~Hi0n Ulr l-eg:i:s.1n It\'~ Ftt t p< •f t:S 111~1 ~ t ll t\ ~~ 

=!-;(imt 1·e~b< .nahk· Ln'i~ upnu which to~,) ~t;1nd. It t nu~ t ahn\.y~ CL'-:< l 

t!F~m ShHH' cliffe rC"1l<'e which heaPs n rc;lsonalrlt:. ~wd j ·tl ~·t ,-e~a t inl1 
10 t he ad 111 rasp&tt to w hich tht~ c.ln.c;.< t1ca1iu_n i~ t }n)po:;ed . (lt ld 
ca n ne:n~r be m ::H. le a..rhitr~tr i ly and. ,,·1thuu t sllch Tmsis. 

'fb ~~~ cf.ifferetlccs w hich will ·Stippr~ rt. .cbl~-s lcgj-sL:;\t ion .tnu>t 1Je 

~uch as in t he nature of thin~''l-' t1 , furnr~h n r·~a~'1-)l'Ul-l )k basi;; ft) r 
~epnr~Ue fa \~o.~s Rmf re£·11lations. 

Gulf, CoJ. d: Srm(i? .f<~ - R~v . ,: ._ Ellis. dt5 l:. s .. , 15.S :_ 
St(J.IC ·-;•. f-o&1Mis, 1 1 5 M o, . J07; 
Vmt£:t1.1J.t (1. u zaddcl. 2 Ye.rgec 2bO; 

D'ibn:4 I ·u. Me-n i.( 1-1 dn;. l 5 S. \•V., 87 ; 
B.dl's Gap l?y . Co. 'i:' . Pa .. ~ J 34 U. S .. 232; 
Ni.tlwls <r'. 1 Vcrltct . 37 !v1 inn ... 262; 
)Qh n.spn ·p, Ry. Co, 4.3- 1\l iun •. 2~2: 
S utton ·j• ,)'fn,tc. ~J() ''Penn .. (lg.f, ~ 
S ta.tc <', G<rrlrrnshi . I' J l Lt~wa. ~96. 

1 n Ftt /.IZ(tnl 't-' · ~Varldcl, snfrNL it i ~ sa id : 

"Ev-ery partial 0 1- privil t C U\ \\' whi"Q'h d in :ocHy pnipose~ Vr 
destroy -en 11.ffen ; ,;rchx·~du ;t1 r igh ts, o r d.oe~ the sante th1ng· 
hy aff{)rding· r6medie~ .h:lad1]1ft t o s-in1ila r co:nscqueHc.-es . i~ 
nnc:oost~tutic...,JJ<\1 and \fl/t(t \Vcre thi~ o tlu:n'l1 ih-t>·. I·g h c1t.l.S 
ind l.vichraLs and co,rp<J'ntre' bud.ies wouhl l.c ~·t;v~ rned hy O'lh~ 
ruie. an(!'' the m~s~ of Ct''!l111ll'l.'i 1L~ty wlin 111uke t he lrt\v . hy 
~\nother , ''> 

Tn l~ ihrcll 71, A/orris' Jldn:, ~'iH(ira . it is ~:Ii(1: 

1'\>\1e c.t:neltHie UJ~Cn :t revie:\'\1 n f the e;tf.le~ ref<.: rn.:d to 
()lKn;e, f'hnJ wl1etJ.rer :t qf;rtute l-1~ pnhlk c .r p '·i v:Ue. ~enera l 
( •t sp-ctial. in fnrn1, 1 f it attempts V} c~t·oate di ;;;tlm.:..ti <''}fl~ ancl 
cf<tss!i1catio.n~'l between r.:A i r.en~ 1·f thi!'l st.ai:.c·. the l>:tsi.!-1 {if 
~ucb (!)a:s·~-:i ncat tnH (i'lus.i: he natpta \ and not ~~rhitf;H·y. '' 

l'n Bc•il's Cap Ry. Go. t1. PcnnsJdc.m.ni(J, H 1~ !;aid: 

•· !\ 11 t" u.cb regu.l:lbon~ . and J:h~':~tP nf Hkt\ 'Chanu.:t~r .. l);n 
long as they proceed within rea ~,t~ l l'~\b lc 1im1rs- and gei1cr::l l 
asagc, a re within tht: discl·ct;(; n o f t he st ~"" t e k-gi:s:hthH .... e; ,;r 
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the people of the <;tate -framing- the11· rotl:-.tiwtiun. Bu~ 
clear and htJsti lc discrin1inations agatn~l partlcular persons 
and class~~. especially such as arc of an uno">ual ch~ractct, 
unkn•t\Hl to the principles of our go\·ernmcnt, mtghl he 
obnox1nus t u the constitutional pruhihJLIIJIJ." 

Jn ~II{, Colorado d'· Santa Fe ](:y. Co. 7'. nllis. it 1s -.aiel: 

"lndce<l the ~tatute arLitrarih· :-;ino·Jcs o l..ll unc class of 
• - h . 

debtor:.. and punishes it for a failure t 11 perform certall1 
dltl ics-dutie.s. which are equally nbllgat<Jry upon. all 
debtor~; a. puni shment not visited by reason of the fa 11tt re 
u, comply \Vith any prnpet p<;>licc rcg-ulalions, o r . ~ m- ~he 
protection of the lai)Orjllg- clrlsses or to prevent llt1gat J ~fl 
abut1t trifling matters, or rn consequence o f any spcc1al 
cnrpc;ra.tc privileges bestowed by the swtc. l'nle~~ the lcg-
i!>laturc may arbitrarily select one ClJrporalinn <'r one clacs 
of Cl)roorations. one indjvidual or one class o f indivicll1als. 
and vi~it a penalty upon thcni which is 111:t itllJJlsed npun 
o thers g·uilty of like de-linquency, this statute cannot be sus-
tained. · 

·'Utll t~rbitrary selection can never be ju~tified hy calling 
it clac;sifJcation. The equal protection dernandcd by th-e 
fou r teenth amendment forhlds thii:. Ko language is more 
worthy of frequent and thou~·htful cnnsider ation than these 
words of ~1r. Justice 1\ttattbews. speaking fc:r this CGnrt. in 
Yich lVo ·v. J-J opki11.sJ r r8 U. S., 356: '\Vhen we conside1· 
t he n:lturc and the theory of our 1nstiLut~ons of gnvern
ment, the prin¢iples upon whi.rh they arc supposed to rest, 
and review~ lhe h istQry of their development, \ ·Ve :t r e con
str ttit1ed to ct)llc lude that they do not me~n to lenve room 

,for the rlay and actiOi'l of purely personal cllid arbitrary 
power,, ,. 

ln Statr 'iJ. f-fammcr, 42 N. J. Law. ·130. it is said: 

' 'The t rue vrinciple re,Jui res somethi11g m~.,re than a des
ignation by characteristics such as will ~crvc tl) clas-ity. 
for the charCtci.eristics "·bich thus :-en·e as a basis of clas
~ificati~>n must be of s~ch a nature as to mark lhe objects 
so cle~tgnated a~ pecuhady reqlt~ring exclu~ive legislation. 
tht're must be a snbstam:ial di::;tinction. havino· reference to 
the. subject matter of the proposed leg-islation~ between the 
~hJCCt~ o r places embraced in such legi<;latinn and the oh-
.rc·rl s and places e:xduded. 'f'he marks of di~c:tinction on 
whiell the d;1ssiflcatlon is founded must he sttcb. in the na-
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tu rc c•f thing~. a:' \\-ill in ~<)llll' r~:l:-lltlilllle <kgrL't'. ;tt le:1~t. 
acc"utll [l . r I J I' ju:;tify the ft . .':-tri~ti< n nf til~,.· kg·i~l:tt:~~u:· 

Ill S'lrll<>li ' 'I" ( t' I l I :- •• :'> ltltt·. (){> Clltl.. l9 '!, 1 ~~ 111 c 1.:> tcr'c ,. staled: 

.. F11·::t. it must be so fnrnwtl a' ll• C'-'lt'IHI tl• and em-
hran.· l'(']ttalh· all persons who are or m;t\' lle in 1he like 
!-itu:ttic n nr -circtullstan\c~; and, ~etc,ml h. ~t hl· ela:::sifk:l.tinn 
mtt. t l'-e n:ltural and rca c ~nable. and tH>l ~lrhitran· ,)r ca 
priciou~. ·• 

~1any (,tiler extract~ fn'lm 1hl' Ol)inions 11f the highe:-.t C•Jlll'tS 

i,n the country n1ight b(' gh·e-n lwlding· tlw <;i\tne dodrinc:. h11t it 
is not deemed necess:tr~~ a~ th(.! rule N111 ICt1ded ft>r h~l~ bee>t J 

<tel opted by our own supr-eme court in t ht: ca~c of .~'ft1ft• ~·. C ,w
brosl?i, in w hich the- en t ire quc~tir.n is (thlv discussed in the 
opinion of the court. 

T he bill under consideration pnn ides that tJIJ action shall JJc 

brought by the recei\'(:-r or assig-ns of :-tny company. or an_y a.~

signee n r ct~dc•rsee of such cnmpt~ny. ren•in~r 11r :t~"ignec, ag.1in~t 
::t rcsiclen1 of !his ~tale, on any ohligatitnt or contr[tCt for pa.v

ment. o f money due frnm the insured 0 11 cont ratts of ins11rnncc 
at n pl:-tce nther than i n the cnnnty \\'here the defendant resid~'->. 

By the provi<:;i()llS o f this act PllC <:l:'t~<. or Ct.rpr•ration-: i-. sin
g-)<>d out and prohibited frnm tr:1nskrring- contracts which they 

may hold for the payment. 0f money. I I is :1 well kn(W/fl 

f<'lct that corpor::1tiot1s, org:mi~ecl fnr the plti·posc u f in~t , ring 

property and live-~. in mfuty case~ acce.pl frrHn (lte pcr"'un wltc'm , 

1hcy insure. ueg-otia.GJe protni$sory IHlics fnr the prcmi tlill£ 
agTcc<l to be pai<l by the in.P.un~d. 'fl1c ohlig-n t1on oi the c()ll1-
pan~' 10 pay tile los~ of the ins11rc<1. if :til)' nccurs. i~ a g-c,0d c<H I
s i<leraiion for the C:.'xecutioll and del iycry ~J f )';Itch promis:;np: 
ohlig-ations; and the making- and dtlivery of <.. llch not<.:s un the 
vthcr h and is eqnal ly a go<.)d considcr:ttic n for the ohlig-atic,n 

of the cnmp::tn\' t<) pay 1o the inst11·ed hi-. lt1~s. if any occur~. 

ln the hands of the rnsuranc.c compa11y tlH:...;c arc \'alid CJhlil.ra
tions, and a pat·t of lhe property and ~t ... !- l!l~ of tlw comp;tny. Tf 

they contain 1. r1rovi~ion that act ion m:1y he IJroughl :tgainst the 
msured at th<.: pbcc where the ht•mc nfftc<: o f the company is 
located, such previsi-on is a vali d c<)ntr:tcl, hindi tlg upon the 

maker of the ohlignt1on, and in t he practk~11 cnrryi11g on of the 
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h 1 'll '·lluc 1 1f the ·; 11-l m<>inc~~ ,_r in~ur;mce iJlcre:t:;c~ t .c Ctlll111 ern. , 

lig<ttllJll. . . 
f f tile bill unch.r CIJJI..,idu·arion shc'Hlld ! Jee•·m~ a law. the 111-

sur::utce company holcling nc•t{;s \\·hich. by thetr te r ms. \\·ere pay
aLl<: :tt tile h( me office u f the compitny, \\·(~uld he al>~olntely 
vndlihitccl frc , lll tran;;fcrring- (;f assigning the entire contract 
tu ~-tnY other J.t'rHllL That is, if it should be deemed n<:tes:;tlr~' 
t1 th~ h{;st interests t1f an insuram.:e rurnpafly td :-;ell and transfer 
a part tJf it-; <1(;:.-:.d~. con~isring- <.) f such pn;m:ssory no1·cs . f,)r tl:e 

Jml"pi~se of 11H.:ct ing its toSh-CS <mel lialJi lirles. :->ucll ti"Jntr:tcts Ill 
1 he h:tnds of an assig:nee of the (:ump~my wt'ml<l. L111dcr tl1e J)·ro
vi..:;ions nf the bi ll , bc~·nrne n: different contr<fcl th:ttl the sam e in

. trument wa'> in the hand~ o.f the original hlllder. 
T he ri .~·hl to -;ell and rransfc:r the property nf insnranc<: c:cn~

IJ(lratitms is s<·ugltl ttl he ahridgecl by the prc,· i :-.ion~ <.., f the act. 
The contract a;-; origiHaiJy entered in to bd\\·ccn the inst1 t·ed and 

fiH' in~urcr is atlempred to be mqdincd. nltcrcd, ch(lnge<l nnd 
:tbri<lgcd Ly the transfer tJf such cont1·~,ct l.y the o riwnal holder 

thcrenf. 
The right t1> po~scss prcperty. to sell and nliciJate the same. 

tCI n1akc ~ont racls in regard therctn. trl enter in to contracts for 

the payment of m<;ney. ;1nd to sel l. as::. ig-n ttnd ( ransfcr the <1mne. 
has a hvay!-1 l:c:.o;::n held an indeh:asible r1ght. h1 the c.scrt'ise nf 
which every pcr~on is protected utu!cr the pr< , ,· i ~i<}I1S nf the con-· 

~f itutinn . 

.fmtt's ·z•. G'tra'it S onllrcrn liottl Co.) 70 Fed. ·Rep .. 
48 1. 

Jn .S'tnt lfon C!ainw111.~ 'lJ . Jl-fon'is. R<) Tenn .. 497, it is sai(l: 

n \ Vhct1 the const it.mion of thi:; ~tate was framed. the 
right 1n nwn. to ht.:ld . to enjoy . tn alien, to de,·i~e and t o 
transmi t p1·nperty by inheJ-itn.uce. was enj£'}yed to the ful l
ness :tnd perfh::tic.n of absolute right. ;>tncl one of th e ob
jccb (' f (he consti tution was to protect nn<l prcscn·c t11is 
right. 'l'n take from property its chief c lement. of value, and 
to deny the ci t izen the right to use and transfer it 111 ~my 
proper :111 d kg;timate. method. is as much dep,-i,·ing; him of 
his property a~ if th-"" prnperty it.;:.elf "a~ taken.'' 

l r 1 he l cgi ~lnhl re had undertaken to prohib it insurance cor
p()ration~. ttnd perscns fo r whom i n~urance contracts are made, 

I 
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irt>t1l (lll \ll~itl~· rhal pre lll1~:'1tr_,. lh•ll'" g"l\ ·~·n l•ll' ill'-t\r;ttlet' 

prcminrn" ..:.ht ulcl lh.t h~ m:ttLC pa\,1hlt' :lt t l11.' ll••lllL· .dh.T t f t1lt' 
ino\ur:\ncc- comp:tn~·. it mig<IH I.e \\Lll ..:..lid that -..uch art 11f ih~ 

ligi.::lature \\"• uld ht· '' id . h·r tlw ll\t'( 11 that it i11tcriered " ltlt 
riH' lil en~ uf Ct•ntract. Sud1 Ct llltra<.' lS :u·c 1111'' l:t\\ fttlh· e"t'
ttHCd ht\\<.'c,:ll tht' itl:'ttrer 1md tiH' in~tm .. 'd. :u1d \\lan ~~\executed 

.. t'd tle li\(·red hect.~ lll\.' Ilte prnpt:rty of the itl~tHTr. \1 1H l thC' i·tg<IH 

c'f tlJQ itbllf:ltl('C conlp~Ul_\ to t'llj n~·. tr~l ll SiCY, :'l'll a11d dispt \~("' ,\ i 

::-.t~eh c~ ' IHl'acts.. <tncl cm1 fer upun il. il:'~ig 1te~,' the <:Hllh.' riR'hl ... 

wi th the :nsurance Go!11pan y hl:l{l l )cfun: the 1 ran:' fe r. is itl m~· 
ju<,lgmeut. a~ much a pan o i the li berty of L:!llltr~tct. t~·w)r;~Ht<'ed 

to even· })'er SE11l onder the cotl~titu tit , l1, :ls i;-; tht! rio·h t ft) tlrip·. 
~ ~ J' 

inally lllke ~ud1 ptomis~ory IH)ll':i . 

The right: to own prop~rt_v. t1) he prc:tcctcd i11 the rig·ht n~l' 
'thcrcu f. and to enjoy. exchaHg-e. transrer o r transmit it. can Pnl 

be t:-.l<en fn ~m the eilr4t'll 1-:-y ;trl.:itrary cn<.h.:ttne:nt c_.f the legisla
ture. 

'·To fdr1.:id ao indi ... ·idual (lr a cl:l~s the r ig-hl tu the al·q u;
~ itinn or cnjcymcnt <·f propctty in .;;tlC'h rnanncr :1 ... .s]H,uld 
l:c pe-rmitted it. a. community :n l:trge. \\'l)llld h<.· n > d.:pn\-1:' 
them < f lih::rty in pal-t icu lars uf primary irnp<1rt ance fq 

their pnr~uit n1' happiness." 

Cooley rm <.;onst itHtic,naJ ! .imitations. (Jth cd .. 4R.J. 

"And t hC!-'(~ w lw ::.ltnu ld claim a nght to d<> so oug·ht ln 
l ~c nble t() shCJ\v n ;;pccif1c au tlln rit.y theref~>r. in~tC<Id o f 
C~liiing upon ,,;then:; to show h1':l w ;tn.d where l! w 31 1 th~Jri ty 
is negati ve<l... !bid. · 

l\:'o vnlid reason tnn be giv~l1 \\' h.' a J ll"'Ji1i~""ry t1nte. e .'l(ttt1l l'11 

<tnd cldivcred in crmsldenlt ion (; f ~~ rc .llt ract i) f insu ranee. s hmtld 
not s tand upfJ11 the same fodti 11g, ~o fa r a"' the rig-Ill o f tht1 

hold<:r lu (ransf~r the same is Cn t1 Ct-1'11Ccl, ;1s a ll~J lc t;i\·~n for 
a ny comm od ity o r f1 :1· any ethel- val ~tl c()nsicl<.:ralitHL 

'f'he act c,f th<: Jegi..;bfure attempt-.. to (' f(':\fc a d istind iou and 

cbssi11cation l:eh .. ·een one class of C(Jrporati<JJ1S and <1tlter per

suus within the state. which dne<. llCi t exist naturally. 1. r ftiYnish 

:1 r casnnnble basis for .scpa.rntc laws a11d t'egubtions. The das
~il i c;Hion is unnalnr;j) and arbit rary. as thc·rc <.:xisls no subsf·an

tial distinc tion betw:een p rom1 ssc?ry uhlig-Min11s a nd other prop-
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erty held by an insurance company, and obligations and property 

held by other corporatio ns within the s.rate. . . _ 
F or the reason that the act thus arb:trnnly attempts a claSSl 

fication of corporations as tu property (;wned nnd held hy thenl .. 
,,·hich docs not naturally exist, and is not fram.ccl so as to ~xt~nd 
to and embrace equally all persons who are or may be 111 hke 
s ituation, and abridges the right o f such corpcra ti ons to sell and 
transfer property legally held by them under the law of the 
btale the act is, in my opinion, in valid under the fourteenth 
amct~dmcnt of the Constitution of the United States, and sec
t•on J of article 1 of the constitution o f the state of Iowa. 

Respectfully submitted. 
CHAS. Vv. Mur.r.AN, 

/ ] ttorucyJ:;c7l<.>ral. 
May 7, T9Q2. 

'I'o THE HoNORADI.."£ A. B. CuMMINS., 

Governor of l O'lCIO. 

SnlPMENT oF GRAIN WITHIN TEE STATE - A shipn1ent of 
grain from one p~int within the st.ate to another point 
within the state is not an interstate transaction, and 
the state board of railway comn1issioners has full power 
in the premises. 

SrRs-l am in receipt of your favor of the 7th inst. asking 
my opinion as to whether a shipment of grain from a point in 
the !itate <>f Iowa on one line of railway, to Council Bluffs, an
other point within the state, there to be taken by the consignor 
and by hitn reshipped to some other point without the state of 
Iowa, falls within the interstate commerce, or w hether it is 
the transportation of property by a common carrier wholly 
withtn the state, and therefore subject to the jurisdiction of the 
hoard of railroad commissioners of the state. In reply I sub
mit the following opinion : 

'I'he <A\se as. stated by your secretary, and as I ut'\derstand it~ 
is this : 
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The A. A . Berry Seed Company o f Clarinda. Iowa. have seed 
corn in the posse~~ion of their agent at ~1onn. Iowa. They de
sire to ship this cnrn from Sloan. Iowa. to Council Bluffs. 
Iowa. over the Cl1icngo & K(}rth-\Vestern Railwa)•. nnd have 
applied for cars for that purpose. which have been refused on 
the grouncl that the trans1mrtation from Sloan to Council Bluffs 
c.onstitutes only a part of the carriage of the corn. as it is de
s igned to be shipped to points beyond the ~tate. the purpose of 
the Berry Seecl Company being to hill the corn from Sloan to 
Council Bluffs. and there have the same deliverecl to them to 
be afterward reshipped hy them to its dest imHion over another 
line of railway. 

J am clearly of the opinion that the contention o f the Chicag-o 
& N orth-Western Railway can not be maintained. The case 
d oes not fall within the class which has been clectare<.l by the 
courts to be interstate commerce. 

1 t is unquestionably true that where goods are deli\'et·ed to 

a common carrier which only transports the same within the 
limits o f a state. and the11 delivers them to another common car
rier for transportat ion to a point beyond the state line, the trans
portation by the first carrier is interstate commerce. although 
it cloes not take the g-oods beyond the Hmits of the state. 'l'his 
was held in the leading case of The Daniel Ball, 1 o \!\fall., $57. 
and the principle announced therein has since been closely ad
hered to by subsequent decisions: but in all the cases where 
such transportation wholly within the state has been held to he 
interstate eommerce, the goods or property deli vered to the 
carrier within the state was designed to be transported hy the 
ancl dellvered to another common cnrricr to he tn\llsportcd be
yond the state, without again co.ming into the JlllSscssion of the 
consignor before. delivEry to the consignee. 

In the case under consideration the property is to he delivered 
to a common carrier at a point within the state, a nd by i t con
veyed to another point within the state, .+!ncl there delivered to 
the consignor. \Vhen it is so delivered the consignor is at tib
et ty to deliver it to another common carrier to be transported 
beyond the state. or to make such other di sposition thereaf as 
he may see fit. So far as the first common carrier is conccrnedt 

5 
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1ts <:ntirc rc:~pnnsibility Ct'<be-. \\'hen it dclircr.; the gnod" tu the 
Ct 11 .... 1gn11r at the place o( de,:;tiuawm wilh~n the -;lillt:; and so 

fa r a~ surh carrier i.; Cllnterned It 1~ purely a rran-,action \\·holly 
\<.·irhin the qate and d( ICS nut rr,me witl!lll tile rule:-; of 1nter~tate 

('()J111l1erce. 

):.J r<:a'>rm can IJC as:..~gncd wh_v a common l'i'lrrier shou ld r e 

fu--.c to acc-\:pt gnCidS or pn•pcrt_, tendered trJ it fur tra nspo rta 
liurl between two points within the -;rate, b~c:mse the •nvner 
thcrcqf 1() ,,hom ~ueh property is to be ddi\·cred ~11. the destlna
tiun \\'i thin the sta te. i ntend~ ttl reship the <;ame t)\'er the line o f 
some •Jtlter cnmmnn carrier ru a p(Jin\ ,,· iLhonl tile sUi te. The 
1 ran~nc1 itm, ~o far a:-: the original cnrrier is concerned, begins 
:111d end~ within the state, a.nd is therefore not (Jll ly n ot ,.vi tl1in 
th<.: rules uf in t er::>la~e cqmmercc, hllt i-:; \\'ithin the ru les a n d 
rcgulmion~ of the s l·ate board of railroad Clltl111li~~ioners. 

If the.\ .. \. Berry .Seed Company wishes tiJ 5-hip its corn at 
Sl•>an to Council Bluffs ior di3u·iburion to othe r points outside 
of the !'tate, it has the ab~olute right to de :.-o . and the North 
\\ 'c<;tern l~ai lway Cnmpany must furnish it car:-> and faci lit ies 
for <;uch shipment ; and so far as that company is concerned~ it 
is wholly immaterial what d isposition U1e seed company m akes 
<Jf the JHl•perty afte1· it is defi\'ered tu them at Council B lu ffs . 

I t is nCJt an inter:>tate tr<.lnsaction, and the stc~tc board of ra il
\'Vtly commiss i (>IH:r~ has full vower in the premises. 

May 13 . 1902. 

Hcspectfully t;ubmitted , 
CIJ.t\ S. \ \/. Mt · I.LA~ . 

.-1 Ito m cy -Gcn enr.Z. 

'eo 1'111·: S1' .\n~ Bo.,m"' o F R 1\lLRO.\IJ co~ot rssw~l·: r~s . 
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B OAR D OF ro~TR() L-rPE ACHERS K~l P LO YE I) l N TRE :Sonoo r~ 

F OR DB: A F AND Du~m- :o~tPF.N~ A T I ON Olt - 1 t is he ld 

that t he st-ate i.s liable for whatever darnagcs t he 
teachers n1ay sustai n by r easou of its innbilit y to 
f ur n1sh t he facilitie;s nece.·sary- to car ry out co11ttacts . 
S ucll damage cannot exceed the nrnoun t of t he sala.r.v 
agreed to be paid, and i t may bo less than that a.monut. 

StRs - In compl iance w ith you r request nf t lw T 2th inl't.. nsk
illg- my opi nion as to whel her the btmrd of control shot..tl d pay 

th e t e:J.che rs w ho were em pk>yed in the Sch OtJI fu r the Dea f a l 

Cou ncil I3 1nffs for the enti re period fo r " ·ll icll t hey cont r;tcll·d 
to teuch , I submit the fo1Jow1ng opin ion: 

S ince the t·eceipt of yottr :req uest I ha \'{' r<'ce i ved fro m Sup~c

in tendent Rothe rt cert ified copies o f the request of t h...: .s:u pe rin
renclent of the school fo r a n appl ica tion by th~ teacher fo r a po-

. s ition therein . the a pplication made by the teacher. a nd the ac·· 
ceptance thcreo( by the snpcrintendcnl. 1.::1ch oi these conta ins 
a provision that if the ::~ pplicat ion is accepted . the rcquc t. a p pli
ica t ion and acceptance ~hall he cnn~trued tl) he a cnnlr act. Such 
prov ision is perl1aps surplusage. as the application anLl accept
ance clearly am oun t to a \\' rittcn c1m1ract ht t\\' een t he agem of 

the state 11pnn the one p:rn . and l he teacher upon the u 1 h N. 

w hereby the superinte ndefll of the schoo l ncting for the r;tate 

.-,grccs w employ the teache r fo r t he term IHitnC:d in 1he ~tppfi cn

tion ~ncl acceptance, and to pay the sala ry therein specified i a nd 
the teacher. upon the o lher par t, agree!'> thaf she w ill tc:lch in 
t he institu tio n. and pe rform the d ut- ies requi red a .... !-luth teacher,. 
f nr the term n3med in the t<1n trat l in con-;idcrati•~n of the p:ty

ment of the sala ry specified. sicknc~s. de::.t th or dismiS:-i:l l alone 
p reven ti ng. 

Such a cont ract is no t, in my op in ion, p rohibited hy t he pro

visions o f sect ions 34 a nd 37 of chapter 1 1 ~ of the acts of tile 
Twenty-se\'en th Gener-a l As~;eJnlJly. l t was no t intended by the 
legislatu re in enncti ng these sectio ns to prevent the s tate f t om 
enterjng in tu contracts w ith teachers in the public institlltions . 

w hereby they oblig-ated them s.elves to teach therein for the 
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school year. a nd \\hereby the st.ate npnn its pa1~t became bon nd 
for thei r ernployment tor sud1 term. Tile a m t racts mat..~e be
tween Sttpcrintendent l~!Jthert ancl the teacher$ rn the SchooJ 
for the DeaJ :ne, therei:or.e, valid tnntrtlds J)etwee.n the state 
: tlld the te:l,chersJ and lJoth parties are botuHl thereby. 

By such contr~1tt t he swt e is ohhg:atetl t Q employ the te.acher 
fur the gclwol year e11dlng Jt1ne 30. 19021 ancl the teacher ~s 1b ... 
ligated (cj perf(Jrlll 5~1ch duties as may be required of her as ·a 
tea-cher in t he school during t hat period, a_t the salary ftx ed by 
the contntct. >!either party can <1lnmdon or abrogate tl1e c~n
tra.ct wjtlwul the consent of tl]e r'Jther. 11' ca11 c:>nly be termul
ated \:.VIthout the consent o f the teacher when she- is <1ischa.rged 

for canse. after having an opportunity to meet any charges 
whk~1 arc l:nade. . 

Linder the contrnd it i-s the clutv of the state to fun"lish prop~r - ' ...; 

fac llit i e~ fot the work which t he teacher is obJigated to perfr.)rm. 
and a failure t{J clo so is a hre~lch o f t he contract. 

Tn the case llnder consideratj on the sta te furnished Ln the 
tC(lchers eFnployed 1ft the sd1ovl, 1.he: fae:i1ities f<:>i· catrying out 
their c.ontracts. and they \111ere engaged in the performance of 
tJle worl< fei· which they were employ-eel, tmtil one of the bt,Ji ld
ings connected with the school was destroyed by fire, and the 
f;tat.c by reason of the destrueli011 thereo·f is now unable t o eat·ry 
out its contract. 

·The question presented is whether the cJestn1<::ti on of the 
bn11ding by fire, :md the inability· on the pa rt o f the .~tate to fur
Dish lc,l the teacher the· facil ities nece~sary to carry out the con
tract. releases the stat.e from the obllga t1on o t its contract, and 
n~hev~s it {rom liah!li ty for the sal~ry agreed to be p-aid. 

A question of this chantcter arose in this state in i 877 \vhen 
the H onoY.able John r. 1VJ:c}unkin was a.t torney~get;et-al. and 
'iv a~<> referretl to bim by tl1c superintendent o f public in:;tructiotl. 
Th¢ question upon ·which he '"·a:s. calle<J to express an opinicn1 
was whether a school district ·was liahJe fer the sa !aries o f 
teacher s en1rJioycd by jt in a case \Vhere the schoolh0use \vas 

5ies.ttnyed hy fire, and it \vas impracticable for the c1 istrict to 
procure rooms and furnish facjlities for the ~artyin.g out of the 
contra.cts on the part .of t'he teachers, e:mployecl. The tc')nthtsion 
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of t.:Ir. ~! <::Junkin uptm this quest in.n . was that the tlti~tr ur t .iDn 

of the .dh>olhouse. <llld the f:~cl that it was impr:~cti.c:tbk fnr 
the district to 1wocure room s ~nd f{tCilities fo r c:nryi 11g out the 
Ct)ntrnd:-- with t·he teachers.. did not re lie\'e the cli'strici. fn)nl it~ 

liab1lit\· inr J)avment of tL~eir sahu-ies-. 
< _.. 

A s.imila r ca;;e· aro~e in 1.1ichigan. \\'here the public :-: dll~tll ~ 

·were dosed 1>11 account t}J an e-pi demi c of snw.Ilpox: . ~llld tlH~ 

t~'a-cher-s we-re unable t .\) <.<trry out the jr C()l 'lt r acts foT- th~H rctl~ll tl. 

'The- di strict refu-sed to pay the .:>~ l a r:e,~ nf the teaehel·l', :1ml ~lli 
act ion was hrouglrt by t)ne of them to rec:ov .. e1· the amt)ttnt 

claimed w 1~c> -due under hh contr-act. ''rhe t ria l court ;{U ~t-t incd 

the posi I ion of the distric-t. !\n a-ppea l ,,·as taken to the supn~r11c 

court, rhe judgment o f t·he conrl l.)clow w;:ts n!,·er:;cd. i'tnd the 
di~trict was J1ekl to be li :\ble fo r the pnyment u { the teachers' 
sai~r~es. In passing t1pon the liAbility cJf the. distri ct~ the su
preme co·u rt oi ·M.icll igan said~ 

' ·Beyond controYer.sy, the closing of the ;.;c:houls w;\s a 
wi..se aml t imdy expedjen t. but the ddcn"e iHterpnscd ca11 
nr,t 1·est o n tb il..t. I t rnu!>t appenr th ~\t ohsc,·va n<\:e ( )f the 
c.ont rc;;ct by the di st-rict ·was canse<t to he impossihfe by act 
uf Cud. It is JH>t e no LJ g h that grea_t difficulties were e; n
CI)tmtcred. or thal there exi~tcd ui·gefll ;1 ml $~ ti::, fuc_t,}ry 
rea!' t ns k>r swpping I:ilc schod~. Bllt thi~ 1 ~ all the e,·i
dence tent led tn show. The contntCt he tween t he p:-u1· ie~-> 
was posi tive at1d t nr la:wfu.l objects . On one !'ltde school 
lmild~ngs and pupi Is ·were to be furnished .. and on tile otlwr 
persrmal service as a teacher. The pl:tintiff cnntimH::<l rend y 
to per form. hut fbe c:.listtict r e·fu sed h J open its hou~es and 
a !l(lw the attendflnCe of pnp1ls, and it thcrch..y pn:~ve11teri 
J)e rf,>rnla nce b-y the f>lai nti ff. /\,(11 niUing t11:.1.L the chJcurn·· 
~ranees jl.tStifie(l the ;officet·s, yet l11cre is 11o nllc nf justieo 
which w-ill entitle the d istrict tn visit its. o.wn 1ni~forfune. 
up! ! lt the plaint iff. " Dei.L'Cj' 'i-'. Alpcua Sch. D-is!. , 4.1 lVt1ch .. 
480. 

As is st1ggeste.d in the cas(! from wlridr the ;.d)CJ\~e r•uo lation 
1s taken, nnlru;s a teacher is disch~-l rgc<1 f t)r c~H1se. the sra:te can 

only he excused frr.)m the performance nf the eonlr.rict qpon iL.c.; 
part hy an a.ct of God. 

Does t he dest.,-uct ion: of the hnilding- by fi1·e, >vv.hkh prevents 

t he pcrfort.11ance of the contract on the part o f the sU1te aml the 
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teacher, fall within the legal ' l~fini ti•m rJ.i nn act of Cue!? Upon 
th1s qucsti()n ma ny ca.::es n1ig-ln he cited. hu t 1 "ill content my
self with simply ~nying that the de~tructi < lll o f a building by fire 
11:~ s n<.:\·e r IJ\· an,· cuu rr. so far a~ J han:> been a h le to discon~r, 
been held t~ fali \\'itbin that definition; and in a larg·c nnn11Jer 
uf cases it has been directly held. that the dcstrurtinn of a build-
111g by fire is not an :1cL CJ f Gnd. wh ich excu~e~ the performance 
of a contnLtt, and such is now the wen settled Ia\\' of thi s coun

try. 

Adnms ·v. N-ichol:~ . U) Pick., 275; 
/Jootft. £'. SPuJ•tendwy-:·il Rolling 111 ill Cn .. Go N. Y .• 

487. 

1n Trenton Public Schools c:.•. Bcmlctf, 27 ).;, J. L .. 51:), i t i5 
said: 

' ' No rule of Jaw is more firrnlv establis hed bv a long 
train uf decisions than thi s: that where a pa rty , b)~ his own 
cuntrC"tCl , creates a duty or charge tlpon himself, he is 
bound to make it g-ood i f he m:ty, notwithstanding any ac
cident by inevi table necessity, becau c he m ight have pro-
vided against it by his contract. ·· "" 

T o relieve the state from the obliga tion o f its contract 111 the 
event of t he destruction o{ a building· by fire. a provi siQn to 
that -e ffect must have been incorporat ed in the c(Jntract. No 
such provision js contained In the contract, and the s tate. a:'

~nmed the risk that its buildings \\'Ottld no t be destrCJvedl 01· if 
they were, that o ther fa c1l ilies wou ld he fu rnished bv ~which its 
contract with the te.'lchers could he carried out. . . 

Under all lhc circumstances of the case under con::;ider·ation, 
1 am of ihe opin ion that the state is liable for \\'hale,·cr danl
ages the teachers may sustain by r.ca-on o f !ls ina hili tv to fnr
Hish the facilities necessary to carry out !!1e contra; t. Suci't 
da~nagc c;~n not exceed the. amount of the sala ry agreed to ·be 
pa td, and tt may he less than that amo\mt. 

lt ~ s the duty of t he t€nchers who are titus pre,·ented fron1 

~a~-r~mg- out fheir COl~tr~cts, to use reasonable diligence in oh
t anHng employmen t ot ltke character whtch the,, , . . _ - . . .. re competent 
lo pedlJtm. an<l 1t they can de) so they must accept Sllch em-
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ployment. although at a le:: · com,jcn-..ativ ll th:-tn that ti x~.·d by 
their r~.mtracts \\ith rhe state-. ln :;uch ~a~e the me~:'Hrc , ,f 
damage fl)f whicl1 rhe state ,,·un ld he !table 1 ~ t he di fti.,rl.'nr~.· 

l~etween what the teacher is paid in the nC\\' emplo~·ment . ;111d 

wba t <>he " ·as to rece i ,.e under the cuntrnct. L f in the cxen:-1:'c 
of ordinary diligence the teacher i:-; unable to u htai n emph)y
me nt o f like cha racter. the mca:-;ure of cl;un:-tges ft) t· which tlh' 

state is liabJ e i ~ the amuunt of the :;a lary h~ed in the contract~. 

May 2 1 , 1902. 

Respectfully submitted, 

CH.\S. \\'. 1Vf UI. l AN, 
.At torw::y-Gcnc1·al. 

To THE I-foNORAJH~E BoARD 01~ CON'I' JW I, 

of State Institutions. 

CoLLATERAL I NHERITA)I'OE TAx- I NTE REST 'l'HEitEON-(1) It, 
is held that the phrase "stn.tntory fees" men.ns the lees 
which au executor or administrator is ent·itlerl to 
charge as n1atte1' of right nnder t he statuto without 
the int.ervention of an order of court. Under thi s 
holding the extra cornpensation allowed an executor 
or administrator, boyond t he sta.tutot·y fee~ is not a. 

debt which can be deducted. (2) It is held that the 
levy of taxes against property Cl·eatcs n. vaJi.d existing 
obliga,tion against the owner thereof, but such obliga
t ion does not mature or becorne pu.yo..blc until tho tirst 
day of .January o[ each year. (3) It is hold that intm:eBt 
must be collected from fifteen months after the death 
of t~he testator or i ntestate without r egard to tbc fact 
t hat the time within which s uch tax could b~ ])aid 
bad been extended by an order of court . 

SJH-CompJying with your request f0f· an opinion upon the 

q uestions suggested in the letter of Deaco n & Good in reier-
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ente to the €r.dlt\teral inhcrilance til.'( l.1pt rn the estate oJ 1\lary 
L<;ghorn, J !5tiiJJ:nir the following UJ)tJ1ion: 

L My 1;rcd ece~_t;fJr, :\h. Remley. in an opinion given to yo~tr 
department, passed HJ~llll -neady all of lhe qne~tiems in,·olvecl Hl 

the matter unde.r cutl.<;kLe;rar1on. ond 1 arn nnt di;;.pos_ed f.o t>Ver

ttrrn bis (letJ,C)ion, nnlee;s. ( am cle;J.,dy c_nuv incNl that he was 

mistaken as hi the law governh1g the que:;ri1·Yns Sllhmitted. 
S.etL11~U I ()1 chapter jl t'}f the a-Ctl' nf the Tweucy-eighth 

Ge:ner~l J\sse.rnb1y prodd~s: 

'-'The term • debts' in (he ele "ent h line td ;:;ectio11 r 4-67 of 
the code sball include. in ntldit!t>n to d.ehts O\Vi:11g lJy de· 
ceclent at ihc f ill1e of his death, the fucal Qr ·sta.te tax._es 
due frnni the eslate prior h') his <Leath . and a reaSoJ'lable 
SLliTl for ft111eral expense&~ court cosl~ .. itlcltHLi"ng· the c:osts 
of appr:dselllerlt m.a<Je fm the purpos-e o f rt!'~essing the col
f;ftCnil iilheritance tax, tbe statutory fees: <lf executors, ~td
,olinlstrutors, or trustee-s and no other stml:· 

I.t was held by M 1'. Remley th~:tt t ire. phras-e 1;-;;.t:atu.tory fees" 
means the fees wh;eb ;.H1 executc.n· or adl111t1·isttator is e11title.d to 
e.harg·e as rnatter of right unde1· th.e statute, ·witln:sht the h1-
terveution of an order ()f ~ourl. 

\~'hile this: is p@'rhaps a sti'ict corts.tnrct!on of the statute. I 
shall adhere to tlre positiC-m taken by nly lHet tecessor until the 
questro·n s ha ll be determined by the c0ut.ts. Un'(ler this hold
ing· the extra conlJ}Cnsati.cm :allo-wed an t;:x€cntor or aclnlinist ra
tor beyc;:nd tJ1·e: statutory fee, is not a debt which can be de
ducted, 

n. Jl'he secti'Q.n pe-t:n:"L1U; the d.ecluction oi local or state t(\:xes. 
dt1e from the estate, pr1or to the death of the decedent. In the 
&as~ under consicleration~ Nli-s. Legl1orn died i11 Noven1.l>er. 
1900. The taxes for that year became due en the nrst ~/[.onday 
in J anmtry foll th'Viflg. The tax assesse-d agai11st the property of 
wl1ich st'le 0ied se4.oze.(l and ~'losses~et!, was not due at the titn.e 
of hor de:.fth. 'I'lte Je~J.sJatn1'e in wsing the phrase. '·'the Joc.a l or 
state t~xes due from the esta.:te rrdo:r to bis death," intended 
to confi,nc the. cEeLJ.ts wh ich n1ay be dedL1dt~d from the estat-e be
catlse o1 taxes asseBsed ag-ai11st it. 1·o taxes. which hecon1~ une 
J[rior to the dentb <Jf the dececknt. 

T.he 1-rmchine1·y <,d-: the law by "'·hich ta.-.;t'$ -:.'l r-<:' 2i~:><:~s::<~£tl Htul 

coJiected re.qu ire~s that the state b:tra.Hl of re:vie,w ~h:dl. ."n ~)r 
before rhe first &.fr.:ntlay t.~f !\ ugu st Ld each yeacr. linl~h 1 t~ re
view and adjustn::Jeut.. and the state :mditnr sbnll thei'enpd.ll 
transu1):r to each county ;:.ttditni· a .~ktlemenr of the perf:~\t il,_ge 
to l)e added 0-r- dednc~ed frurn the ,~nluMion f) f ea-c.h land. til" 

dass cJf Jrt·t. ~f)ertj,· in ·each county, arHl $hall .c..ertif:>-' tl:e rate oi 
state tax n:-vei'l as required by l;lw. The CJ)t1nty ~H.Hhtc)r I!" n~

<t.Uired to t-ranscrib-e the· c:rssessrnents of the S~\·~ra l tnwn:dtipt; 
~nd Ct':lmp:lete rhe tax list. and del iYer the same t0 the coJ.nrt.y 
t 'rettSJ.Jrer on o r 'hefon~ tbe thirly-titst (by of Dec;ernber. and 
su:ch !i~t is the atithor ity of the trea-stlt.cr for co llecting the tt.1:-;ts 

.assessed. 
\~lblle it may be said that t he tax ;:rssesse£1 ag(rins~ tht' p-mp

~rty may be O\·Ving f rom the O\\·net' n f the prot~erl!' 
bef.o,·e the firat day o f Jctnuary, the tax om rrol be .. aHJ lfJ 

b eC"urne (ltae unttl tlla:t t;me. 1 t has· l0ng· hter1 tmdersbJod by: ib:c 

officers and people of the s tate tha t t:rx~s b~c.ome due (m th.e 
fitst da:y oJ Jatm<'l.ryJ and delinqueqt on the tln~l (1ay 1:'Jf :Mnrch: 
and \.vJren the legi:slatnrc. provided that tax.os which he<:;,l JlH~ <tm: 
ptior to the· de-ath o{ t'be tkcedc.nt rnig•ht he cleducled R'> a debt 
frorn h rs estate 1n n')4king the co1nputa tion of the -al110tl11t ttpn n 
·which the collateral inheritan.:::e tax should be c-harge·d. tile 
word udn~·· was used in its ordinary, ax;cepted $Cnse with refer

en~e to t<t:x-es. 'rhe taxes of rgon did not becoitH:: dtse until 
after the- death o1: 11rs: Leght, l'n; and (l<~ 110t fall within til<!! 
class of d~bts. which rnay l>e dedu.cted frorn the aJno.unt <.r t tlH~ 

est:ate, under the p1·ovi sions tyf the aot of the lcgisl:a.ture. 
A debt e:a_n not be sa id to he dt!C -as long- as no obHg:~Lifm 

rests upon the petson {nJt11 whom it i~ mvin~ to pay i t \tVhet1 
it l~c.omes dtte th.e nbllgatim1 at once arises nnd is it11po~ed 
up1Jn the p-er~on \Nho O'\~v~es such debt lo p-<1y the ~·arne ,at the t1n:te 
it m <ttures. The le·,¥v 0£ tax.es Hgain~t Jl'n)perty tmdpub1:ed ly 

creates a val id e;xisti~1g ohligahon .ag:1jn~'1 the ow<~.'H::r tber<tof, 
J)tl.t such ohligahon ~does not rnatnre or becoo1e p,a.yable lli1Lil 
the fitst dcty of J anwa.ry of eadJ y~ar. 

rii. As t.o tl1e qtiestion whtt11 1nteYest shal l he cbargell fc;tr 

·the unpaid c(t)Iiate-I'al i nherita1w..t~ tax. my pn:tieccssor, J>.tfr. H~m"' 
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h·~·. 111 an , I'"""" ~~~~n t" yntu •l~:p.tnmcut. heir\ that in terest 
tlll!-1 I·~· ,., lll·ot~ol lto•lll flltnn m .. tnh,.. :tftcr the death u f the 
t~··t:tlo 1 ••r lllll·-.tatt·. "nh,llt rcgar•l tn the f:tct tha t t he Li me 
"itiHn 1\lu.-lt '"d' ta'l. t:••nltl 1~~: p:tiol had hccn cxtemleJ bv a n 

• nkt "' C'• ·Ill t 
Tin~ j, ull<l•ntltl'tlly a 'II irt ,. '"'tructi .. ll ., f -.ectinn q .(,; o i 

the r"dc. Th~: lanL,"lt:I.J;~ , i th~· ' taltttc ''· ... \II ta xes not paid 
"llhltl th1· time prc.crth.'<l 111 tht,.. :ll't -.h:-~11 rl r:t\\ interelot at t he 
rate o f eig-ht p~r n•ntnm J.t'r anmtm Ull!il paiJ." T he t ime pre
scrihccl lt1· t he act j,. hit,cn m•nHib aiter the clcath of the tcs
t;~tc•r clr ~utc,tate. and tl ma~ rc.1snnally be "'aid tha t any fur
ther e>~ten-irm of tunc gram~:rl hy a court fnr the payment o i 
the taxc!;. i!> tt~>t "ithin the tmh.' prcs1'1 i lx~t hy the act o f the 
leg-islature. hut an :tdd:tiunal time "hich the cnurt in its discre-
1 ion ha,.. thr power to gr:tnt. 

'T'his i-. thf Yiew taken by my prcc 1ece.;s,w, ancl T am di~posed 
to a dhere Ill 11 umi l the quc~ tion 1s dctcrminecl hy the. courts. 

Llncl c: r this con~truction •lf the :.Lat\ue. interes t should be 
cha rgee! upo n the collateral inheritance tax due from the estate 
o f :\1ary l.cglw rn from fifteen monthJ; a fter her deceas e. 

Relipcctfnlly ~ubmitted. 
C'IIAS. \\' . :\ft;ll,.\X, 

.·1 ttorucy:.C:l'ltcral. 

t.lay 23, 1902. 

T o TilE HoNOR.\HLt~ Gu.s ~:RT S. Gn-11t.:RTSON. 
Trt•asllrcr of State. 

PRtNTJNo-It is held that there is no provision of s tatute 
wbicb authorizes the payment of costs of printing 
briefs and abstracts i11 state cases out of any state fund 
where printing is c.lon~ by order of a county attorney. 

StRs--Complying with your reques t for an opinion io writ
ing as to whether the cost o f briefs and abstracts in state cases. 
where the prmting is done by order o f county attorneys, is a 
matter fo r which the ~late is liable under the statutes, I submit 
the follow in~ oninion: 

, 
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l fin,J no pr•JI isit•n of the: statuti;' "h:ch tnuh .. rm.'' thl· pa~ 
mcnt • f cvst" ,o incurred nm oi :m\' l-l.tte fum\. :mel l am ,,j 
the t>piiii1JI1 th:lt the cost oi (lrillltll~ ~nch hric r ... :mel :th-tf:l('t~. 
··nd the Julio; pre<entc:d thcrcio r. can n••t I e audited hy t he c:-.. 
l'CUti,~· council or paitl frrm the ~tate tre<ll-11~. exccpl npnn an 
ac t of the lt~!<lamre allo11·in~ the claim :wtl pml'iding fnntls 
from "htt'h the :;ame may be patrl. 

He>pect fully :oubtn1ttC<I. 
Cu .\:;. \\ . :\Jt·t.I..\S. 

.-1 ll<m~t'.)'o~~rllalll. 
:\lay 28. 1902. 

To r n e Jln:sORABLE E.XEct,;TI\'E Cot·xctL 
or the State of Iowa. 

Gtd!IK L Aw- It is held that the water in a pond wholly 
within the lands of a. private owner, is private wa.te1·, 
and the tlsh within the same may be taken by the owner 
of the pond n.s be ma.y see 6l, wit.hunt t·oforencc to t ho 
game and 6sb la.ws of tbe state. 

S IR- I have carefully read the letters of ;'t.Icssrs. Gi lchrist & 
\Vhipplc relating to the question as to whether the pond upo n 
the lands o f :\fr. Burke in Benton county. is pri1·atc water with
Ill the mea ning of section 2545 o f the cOfle. from wh:ch he i~ 
entitled to take fish without refere nce to the game laws of the 
s tate. 

There has been no construction o £ this !;eclion hy the cour ts 
of this state, nor ha\'e l been able to fintl any constmction n f a 
o;imilar sta tu te by other courts. The que-tion must therefore 
be deterrnmed from the language oi the ~mtule itseH, without 
the aiel o f judicial interpretarion . 

T he :~tatute provides : 

"Per•ons whl) raise o r propagate fi sh upon their own 
premises, or who own premises upon which there are waters 
having no natural inlet o r outlet through which such waters 
may become stocked or repleni~hed with fish, arc the 
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o;Wner,., roi th~ ri.,h tlll•rdn and mar la ke thtlll a-. thl.:)' $Ce 
tit. , •r l" 'nnH -tlw .,a me to 1 I.e done ... 

Th~ lctl\:r , f ~ 1-r;. Cilchri!>t -,h.,\\ " th:ll the poJilcl In que.;ticm 
j ... 11 h" lh IIJl"n tht lan•l ot f ~ l r. llu rke . a ncl has nc• natur<ll inlet 

1 r , tnlkl in 1 inw~ ,,f .. rdinary w:u cr. The land upw1 which the 

1,, nc l ' ' -<itual<'cl , l'c rflllWS in times ni extrem e freshet~. ill whid 1 
tmu:~ tho: ,,·;ncr n .. ,, . ._ inllt the pond from the r il·er . and frpm 

the pou1d back t il the rin!r. 
T he quest:"n therefore arises up<~n the co ustruc.t ion o f the 

!'la tute. whether the fnct that nt t imes r, f c;o.;treme freshet:; ll'ater 
tlow..; from the pu blic wa ten• t ,f the sta te ittto the pnud ancl out 
nf lhe !\atne, cnnstitutes a natural inlet , ,r uutlct as intcndc<l t• ... 

he defi ned by the legisla ture. 
Lt can ha nlly lJe s.aid that the Awwing o f waters into the pond 

at times (}f extreme tloods. or t he Rowing o f tlw same at s uch 
times oul o f the pond. is a nalllra l inlet or outlet. 

It was the intention t.J f 1hc lcgisbture. tO extend the protec
tiun r. f the fish and game laws to all inland waters which were 
connecteu with the public waters o f the state by natural 
f.1lct~ or outlets at times o f ordinary water. 'l"he reason fo r thi; 
provision o f law is that fi sh which pass ii'om the public waters 
nf the state through ~uch in lelc; or outlets intb ponds shall be 
protected while i1l the waters of the pond to the same extent 
as thev are i.n tht puiJlic water;; o f the state. 

Su~h reason doe:; not exis t in the case under co nsideration. 
Fish can not pass from the waters of the s tate into the pond in 
question by any n:t.tur::tl inlet or Olltlet, and may only do so in 
times o f extreme floods. which are not natural inlets or outlets 

within the meaning of section 254..5· • . _ . 
1 am therefore o f the opinion that the water u1 question JS 

pri\'ate water, and the fish within the same may be taken by the 
owner of the poml a s he may see fit, without reference to the 
game and ilsh laws o£ U1e state. 

June 4. 19<)2. 

Respectfully submitted, 
CJIAS. w. MULLAN". 

A llorney-/Jclrc-ral. 

To 'I'H~ HoN. Grw. A. LtNCOr.N, 
::Jtalt! Game and F'illlt IVa l'flen, Cedar Rapids, Iowa. 
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BoAnD oF Cor<TROJ,- UNEXP'F.N'DEll B .n .ANCE oF Al'PROPRrA

T JON- lt is l.leltl that no part of the money appropria te(] 
by sect ion 2727 of the code can be used for the pay
ment of the salaries of t he officers and teachers of tbe 
schQol for the deaf, or for any other pm:pose after tbe 
first day of April, 1902. 

SIKS - Cnntplying with you r rcrp1~t nf 7\fay 21 s t for an 
ltpinion as to the right o f the board of control to use the unex
pended bala nce of the mouey 11ppropria ted by section 2727 nf 
the corte. iur the pa_yment o f the sala ries o i , .t11ccrs and teachers 
o f the Schoo l for the Oe.1 f, I suhmit the following opinion: 

H ouse fiJc ~o. 188. which was appro\'ed }.iarch J 7th. and be
came a law on March 20, 1go2, repeals section 2727 o f the 
code ami chapter 83 o f the acts of the Twenty-seventh General 
.-\ s.sem bly . which provided for the appropriation of m oney to 
pay the sa !aries o f the 0fficers and t.eachers o f the school for 
the Deaf. Section 2727 uf the code provided that the money 
appropriated fo r such purpose should he drawn qttarterly .al the 
end of e.1ch quarter. 

By the provisions o f H ouse file No .. 188 the legislature has 
changed the method by which money is appropriated and drawn 
from lhe tTea!>ury (o r the purpose o f paying the salaries of the 
officers and teachers of that school. This ac t appropriates out 
o f any money in the state treasury ,not otherwise ~ppropriatcd, 
o r so much thereof as may be needed. twenty-two do llars per 
month for nine months o f each year .for each res ident pupil 
acrually supported in the school. The sum so appropriated i ~ 
It• be placed to the credit of the,school 011 the cer~ilicate uf the 
board or control of state institutious, which shall show the aver
age number pf pupils in the school for the preceding month, and 
~hall be paid from the state trea ury as i>rovided by c.Qapter 118 

o f the :lCt S or the 'fwcnty-seveutll General Assembly. 
T he ad further provides that the monthly allowance author

i~ed thereby shall be computi"'u from tJ'Je firs t day of Febnt
a ry. 1902. and tha t a ll expenses o f the ~chool incurred prio~ to 
the first day o f :\pri1, 1902. shall be paid from the funds , ap
propriatell hy section 2727 of the code, thu!S making a period 
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from the ,fir st <lay of FelJrt-ll'lry tn the first day t)f Aprlt~ r90'2. 
du6ng wh ich the .Jl1•)ne:.v appl·Ppr iated by sectrnn 2727 of tlte 
code as amended, and that appropriated by J-lous.e file ~o. T 88. 
may he u£ed hy the bo:H<l r.d contn'Jl (01- the support and the 
payment () f the salaries 1')f oAicers and teachers of fhe Sch o<..J I 

fo r the Deaf. · 
By this provi sion oi the act of the T'"' enty-ninth General As

sembly, the legis lature ht.t5 limi ted the period C:J{ time withi11 
which the, money appropYiate<l by section ;27 2.7 of the code can 
he used for the pttrpocSe of paying the e-xpenses o r tire saJaries 
of officers rrncl teacher:; ut th.e School for the De·a f. It nmy be 
used to pay all expenses of the scbO<JI incun-cd prio r to the first 
day of April, 19u2. as the act so provi.des ; bt.tt rw provision is 
made krr the use of uny nf the m nney app ropr:ated by section 
2 727 of the code ~ fter the fiyst clay t> f April, rgo2. 

No construction can he g iven the language of the act of the 
T wenty-n1n lh General J\ssemb.lyJ in connecbm1 ,.dth t1te provi
sions of section 2727 of t he code. ,,·hich wi1i permit the d'raw
ing o·f money from the state t J-.ea-sur y under tbe act of tlte 
Twenty-n inth, Gene·raf i \ssembly and sect ion 2727 of the code. 
{or the same period" o f t1n1a., and for the ~a1re purposes, except 
as that author~ty is specifically given in (he ad jtseU. 

\.Vhen the legisTatur<; repealed sect ion 27 27 of the code, it 
clc.<trly i ntended that ).the ar>p1·opriarion carrjed thereby should 
be :repealed, and th::tt no money shmrltl be drawn under such 
appropriatlm1 except .as pn;>yided in section 2 of the~ act of the 
'J\ .venty-ninth General AssemlJlv. Auv other construction of .. _, 

the prOvlsJons wt the act Ol the '1 wenty-1un.tb General J\sse1J1-

bly would have the effect of permitting double the amount of 
money to be clra\\' 11 from , the tr~a$ury, for the payment of the 
Hl'laries of oft-leers and teachers of the School for the Deaf, 
than that_ whic:b was intended by the legi-sJahtt'e to be appto
priated for thal purpose. 

Tlle fact tha t there remained an unexpended balance of the 
a pprnpria tton made hy section 2727, wh ich was credited to the 
in S'titut~on upon the l)aoks of the state and iter and tt·easu ~-~r . 
does not chang-e the conclu;;i>On reached. The legislature has, 
by the act of t11e T\\'etity~ninth Gel'tel"al Assembly. 111ade an 
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~ ppro]wiatiu ll ftJI tllc suppt.')r t of tb~ ..:chon} and the p~l\'nl~n l 
of the sa1~r1es of ils ni11cers and te~h::hers . '<dlit..·h T~lkc~ th~ pl~lt<." 
of the enur.e nppropriatit""'l.~1 nndt:.r rhe pn)\· i~:o'L" ~~r secti1) tt .1727. 

e~cepl dunng the periqcl of time provid l.!d , fur in t he :\ct. nnd 
the c-redit g-i\'en the ln;;:ti t nl ion up011 the lx.;ok E; of the ~ttulitor 
and treasurer can not change the. c-ffe~t of the ad t , f the Legi s~ 
lnture. , 

I a~11 therefor~ of tlrc npin ion tluH no pnrt of (he mnney t~ p
propna ted by section 2727 of the code c.111 he u ~ed 1nr th~ pay
~nent o f the- sa1a.ri·cs (~f tJH~ o ffi cers and teacher~ of the SthCh)l 
fo r th_e De,aJ. or for nny othel' purpc)se, after t11e fi J' '-H day o f 
.r\pt-11. 190.2. 

Respectft~lly s.ubmittcd. 
CHAS. \V .. .!\1 UJ,.LA.N. 

J une 9. 1902. 
_..,1 tto-rni:y-c;t.~.ll'f.'ral. 

To 1'n 1t 1-loN'oRA'In: .. f~ BoARD or CoN'r~oL ... 
of State Institu tions. 

BoAuD OF HEAL1'.H - It is held t hat the county )s liable for 
the expense iuc11rred in a quara,nt ine of ·contagious 
dise~ses when the person, or those liable fot• his ~ up
port, is unable to pa.y sucl1 expense. 

SrR:- YoUI· request of the 23d inst. far a n oplnJon as lo 
,,r11ether th e couf1ty is Jiahle in t he first. in stance for 'the expense 
iHt-urred in provicHng nurses, 1'te~dful agsistance and supplies •· ~ 
a person jnfec:te.d 'yi.th smallpox, wht.'l·e such pct-J.>on, <W tbt·>se 
liable for his snppart, is unable t0 pay tbe same, a nd \.Vliei·c 

such p erson J1as been qll.ar.autinecl by a local hou.rd (J f h~allh. 
l'::as beet1 referted to n1e. 

Section 2570 of the code provi des thnt whel) •u1'y person sh:1JI 
be infected.~ or shall ha've been recently infected. o1· s ick \..Yith 
slnallpox or other disease dangerous to tbe J)ubJic health, 
whether a resident or otherwise, the board may make Ruch provi
sions as a:~~e best calculated to presen re the inhabitalJtS against dal'-
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ger thercir(,m IJy rcrno,·ing such pen=un t•1 a separate h cm~c. when 
it may he (\, ,11e with11ut mjury trJ hi:; health, and pro\'itlc nurses. 

need f U 1 ll!->5iStanCC ~lld !:>Upp\ies, which sha fl he charged to the 
pl~ r -,, Jn or those liable for his suppo rt, if able. 1 f unable. it 

!>hall l;c clone at 1 he expense of rhe county. 
IJcrc the local hoard of health is gi,·en fnll power tu make 

Htch pr0,·isions a~ are be-;t calculated to preserve :he health ~of 
the public, aml j~ authorized to remove the pcrsun lll.fccte£~ \·Vtth 
snch infec tious disease and isolate him from other 1nhah1tants~ 
and is a11thurized to provide nurses, assista11ce <Will supplies for 

him while so isi1lated. 
' l'his section further pro,·i<'.les that snch pers0n o r those liable 

for his suppt)rt, ..:hall be liable fo r the expense 1ncurrc<l for such 
nu rse:.;, assistance and supplies, if he or thoc;e liable fo r his sup
pc,n arc able to pay the same; but if unable to pay, the statute 
then ~peciflcally provide~ that lhis sbal1 be done at 'the expense 

tl f the county. 
Jn Cit'y of Clinton -..·. Cmmty of Cliulon. 61 rowa. 205. t!1e 

quest i1)n an .sc as to the liability of the county fo,· expense m

currcd in pro\'icli ng fcH· certain persons infected with smal lpox 
\\bile under quarantine IJy the local board of health. The cot1rt 

!-,(1 id : 
"If · \·ve a re correct, then the sick person is properly 

chargeable with all the expenses which may properly be 
incu'rrcd under either section , including the expense of t-e
moval, if that is (lclopted, and the expense of isolation . if 
thC\ l j<; adoptetl; a nd we think the cotmty is u lli mately li<:
hlc for the same if the sick person and tlwc:;e liable fo r h ts 
c:;upport are unable to pay." 

ln Gill 7'. Appmwose Cuzmly, 68 Iowa, 20. this section \;\,'as 

under consideration, and it was held in this language: 

"This provision will bear 110 other interpretation than 
that lhe county i"S liable Ior the care of the sick persons 
contemplated in the statute only in case they, or the per
SOilS liable for their support, are not able to make com
pen5ation therefor. It plainly proYicles that the cou nty 
~hall be liahle only ' upon the conditions specified. Upon 
these conditions the coun ty's Jl(l bllit~r depends, and it can 
nnl he established until it is shown that the facts exist 
which are contemplated bv the statute.'· 
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l therefor<.: co nclude. and it l$ my up111ilHl. th.tt the L'•lttnty i..!. 

liable for the expense 1ncurred in a qn~rantim.' 11i thi:- charnctl.' r 

"hen the per;;un. nr tlh.1se liablt fo r hi ~uppon. i~ utwble to 

pay ~nell expens~ . l~e;-;pect fully ~llhmiucc\. 

J une 27, I 902. 

))R. ]. F . K C:J\'N'ED\', 

CH "s. :\. \ · .\ :-.: \/J~t·:c K > 

• -1 ssisl u nl .-ill u r 11 < ')'- (; < .,, C'1'td. 

Srcrclnr'' State Boa·rd of }f<:alt/1. 

Bun ... n i NG AND LoAN A ssooi A'riON-PowEn. oF EXEOUTI'V E 

ConNel L To REVOKE C ERT I F I CATE OF- I t is held that 
th e fact t hat its officers have fniloct t o comply with the 
law relabng to t he assessment of taxes is not , in t he 
sense in tended by the legislat ure, unjust or oppressive 
to t ll e public, and is not a condition provided for in 
t he law which gives to the execu tive council po,ver or 
a uthority to revoke the certi fi cate of such build iug 
and loan associa ti on. 

Sr.t~--1 a m in rece:ip t of you r com nHm ica.t ion o( the 27th 
inst. in '\vh ich you state that you des1re my opinion a5 to the 
follow ing q·ue-st1on : 

Has the cxecu ti ve council power t(J revoke the ccl'titicate o f 
authority of a bn il<.11ng and loan ~tssociation tn tran~:u.:l busi .... 
ness, because of t he failllre of ~uch ac;sc.)ciatit)n tn comply \-vith 

1 he provisions of section 1326 of the code. which require the 
secretary o r president thereof to make u vcrifiecl statement to 

t he county aud itors, s howing the name :-~ncl postof'fiec address 
of the stockholders of the associafion. and the nutnher tJf shares 
O\\'ned by each ;mel the value thereof? 

Comp ly ing -.,vith your r equest I submit 1he following opinion : 
Section I 1 o f chapter 69 of the laws of the Twenty-eigh th 

General .1\ssem bly provides: 
6 
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''The. executive C(lttncil shall ha\ c.: p<m cr. and it shall be 
it.;; duty, to reYuke any certificate tJf authority gl\·en t<J any 
IJUilding and Juan or ~<1\'ing:; and Joan a::.;;ociation. when
C\'C.r it :Lppears tiJ said cuuncd that :--<ud a.:-~ocrat i(/n i<; 
transacting- husinesc. illegally. or 1'- unju-;l and oppressi\·e 

lo it:; members iJr the pnhlic. ·· 

T his c;cctiun names three conditions up(ln which the cxcc:mive 
cuuncil has the J}{)\\·er tu re\·<;ke th<: ccrtiticatc ti f autllol-jty gi\ren 

any huilclr11g- and Joa.tl association: 
First- \V hene\'er i l appears tt~ the council that the associa-

tiQI' i ~ tn.1,.ns~1cting business illegally. 
Sc>.roJtd-\\'henever it aPl;ears to I he co unci I 1 hat t he asso<'la 

tion is unjust <Jr oppressive 10 its members. 
Thirc/- \Vhenever it appears to tht couneil thnt the a , socia.

t iull i;; unju . t and oppressi\'e to the public. 
If the re [nsal of the associat ion to comply w-ith the provisions 

<Jf seclion 1,326 of the code~ which requi re its secretary or p l·es
ident to make a Yerifiecl statement· to the county auditors ~wbere 

its stockholders re~ide, showing th name and postoffice ad
d rec.;s of such stockholde'rs, with the number of sh~LreS' owned 
by each and the actual value th ereqf. come;; w ithin e ither of 

the conditions provided for in section 11 of chapter 69 of the 
!t1w;;; of the Twenty-e ighth General Assembly. the council has 
puwe1· to re\.·oke the cer t ificate of the a ssQci<Ltion. I f such fai l

u rc tu comply with lhe p rovisions of section 1326 does not 
carne w it hin the condi6ons named in section r 1 , the executive 
co11nci l has no pO\,·et· to revoke t he ccr tirtcate nf the association 
then: for. 

I t can not he said that a building and loan a<;soeiation is 
tr:1n..;ac ting busj ne~s illegally because it fa11s to cornply with 
the provisions of section 1326, which ,-elate solely to t he m~ethod 

of assessing the shares df stock of the association to the hC!Iders 
thereof as moneys ancl creel its, and not to the manner o f the 
tr:msnction of the l.Jnsioess o f t h e a~sociation. 

:-\either c.1n it be :-;a1d rhat the fatlure of the office1·s of the 

a-;"ociari{Jll to comply with the provisions of section r 326 ts 
unjust or oppressive to the members of the association. 

\\"h ile it possibly may be ~aid tllal th~ failure of the ottKcr:-. 

<,f the as3otiarion to certify a list t)f t he :;t,')ckll,)ldet·s to tht! 
C(JUnl'y auditors, with the 11111llhcr of sha re:' ~1i $(,,ck 1>\\'11ed hy 

<..~ach and the \·alue thereoi f ,Jr the! pnrpn~~s of t::t,alio n. i~ i ~l 
one :'en::e nnjust to the pub he. J am c!e;l r t hnt the phr~u .. c. ··uu
ju~t and c ·ppre~siYe fo the' p\lbhc.'' in section 1 1 uf cluq)t~r 69 of 
the law ... ui the Twenty-eighth ( ~ e1l~ra l \s-.4:!Jnhly . \\·u~ nnt lP;ed 
in that ~euse by the kgislatun: o1· ~o intended to be <'On, tr11ed. 
'The ph ra:;e as usec l in that section was in tended to. a nd re-l n~cs 
to the met.hocl and plan o{ business tra11~actecl l>v t he ;l~sncia 
t ion. T'h at is, its pla n and meth od o f t ransucting- .bu s ine$:-; mu~t 
be fai 1·, j ust and no t oppr~ssive to tlm:;e whom it :-.eeks to in
duce to ente.r into bu siness relations '"i lh it. 

T he fact that its officers h~ve failed to com p ly w it h the law 
relat ing to tbe assessm ent of taxes, is not. in ihe sense intended 
by the legislature, unjust 01· oppresSI\'e I<) the public. anJ is not 
<1 condition provided for in section I I of chapter 61) of the la\\'S 

of the Twenty-eighth Gcuernl ... \s:'e111bly \\' h ich, in my opin ion . 
g-i\·e:; to the execubYe Cl)llllC.il power or a u thority to r~voke 
the cert ificate of such building- and loan associatioJl. 

Re.;;pcctfully submitted. 
CJ JA~. \V. l\1LLLAN, 

June 28, 1902 . 
A llorncy-Gent'r(l/. 

To rrnc HoNORABLE t.\ . l3. CuMMINS, 

Grnxnwr of I uwa. 

W ATEH woRks-BoNDs [ ssuEn ny CrTY TllE H.l!: l l'O R- UoNsT r 

T UTIONAL LIMIT OF D BBT - J t is held that i t iH upon the 
actual value, as it a ppen.rs in t he tax lis ts, t hat a fi ve 
percent indebted ness of munici pal corporations ca.n be 
1 egally created. 

DEAR S rR-I am in receip t of your favor of the 2rl inst. 1n 
which you ask w hether t he city of J ~ansi ng ca11 issue a nd - sel l 
more bonds for the purpose o f com pleting its system of water -
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works. witiHJut hc:> ldit'lg a nC\\ election. when:: an election has 
been held authorizing the purchase and mr~jntenance t)f water
works anti the issuance <)f bondc; to pay thereft)r; and a1so tbe 
further qne~tion as to what is ihc .Ji1nit of the indebtedness 
w h-ieh a citr can incur tJndet- the constitlttion of the stc-ue. 

Before 'rep-lying to either of these 1nqlli1·ies I desire to ~ay 
that I can express 110 official opi niOtl in relation thereto which 
\\t-ill he bin(ling upon any one (~r npon any court. My opin ion 
here given i.s ~im ply that of a lawyet" and is entitled to such 
\'\:e'i-gh1 as courts or parties may ~ee fit to give it. 

From your letter I infer that the s imple qnestion: "ShaH the 
cirv of Lans-ing Io\·Va J)Ur:chase, establish and e·recr water-

r • , ' ,. i' 

wc;rks for sai(l city, and is"Sue its bonds 'in payment thereot, 
w~ts submitted to a vote of t11e qualified electot"s of the city upon 
tbe notice r~:q1:1i:red by statute, ancl that a majority of the elec
tor$ voted in the aff'lnnati ve 1..1pon s,uch question. 'fha:t 
thereafter the citv council unde1· the a1.1.thority thus . ' 
granted hy the electors of tbe city, issued $5,000 of the 
bonds of the city and purd'iased a system of waterworks fherew 
tofnr<~ co ns I rue ted by private indiv iduals or a coTporatjon in 
tbe c.ity of Lansing for the -s'UTl1 of $3.500. and that it now be
comes necessary, in orcle1· to furnish the inhabitants· ot the city 
\"-' ith a supt}ly ()f water, to increase the capacity of the \Yater-
wdrks by constru-cting C,t reservoir or standpipe w ith pumping 
facitHies. · 

Un1ess there is a restriction by the 1cgi~latttre, a dty possesses 
the power nnde1· pqlice authorHy, to preserve the health of its 

citizens, to furnish tn them a supply of water; and the ·city 
coU11cil, a s a r-ule, is the jndge of the best mode adapt.ed to ac
complish this object . Ot.tr legislature has, ho,vever, restricted 
the power of the- municipal corporation by prcvitli ng- that water
\VOrks sha11 nof be authorized, erected, es:tahiisbecl, purchased. 
Jeas{'d, or sold, unless a rnajo)·ity pf the legal voters voting 
therenn at an election \'\~ her-e the question is sttl)ln:itted, shall 
YOte in f~tvor of t11e acqLtisition of waterworks h:y the mun ic1-
pal cnrporat1on. The voters of the city of Lansing have com
plied with ll!e requirements of the statnte and thereby removed 
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the res.triction ptaced ttpun municipal corpor.ations. hv the 1eg
i slatu:te. 

\\'hen this rest'rictlon i: remon:·d hy :.l vote n t the <.'fectl)r~. 
the city ccJllncil. in \dlU.H1 i!' lodged the dj:-crc.tionary }Xl\\"l'L hR~ 
the righ1 to either pt.n:cha:;c r11- c1~ect ~tnd maintain a sy-stem of 
watei"'\\' (Jrks fo1· the purpose of ;.;upplying· l'lle inhabitants (){ the 
City \\· irh \Vtlte.r, and rnny issue ht'HHlS t) f the city therefor HS 
rnay he requi red to a-ccomplish lhe f) bjec.t. ~u bje<.' t only tn the 
con~fitnt}unal limitation of the i1ulebt~'dne~s nf the ci1y. 

J am therefo·re of the opini.on that under t'ltc e-lect i i"H1 !JcJd in 
your city. mrthorizing the city oE Lan. :ng: to purchase. estah
lish :tr1rl e re-ct vv~ttcnvcrks fo r sa1d city. t\nd ts.sne it~ lxu·d~ it1 

payment there-for. the city council has ;:tmple tlllthority ln i~s11t: 
bomh in such amount and at such tilnes as may be required to 
c~rry out the purpose for which such honds w:ere li tH ltorize<l. 

Ans\,·ering yottr s.econd jnqu1ry as to what is the Hmit of 
indef~tecl11ess of a n1m1icipal corpon\tion. J s11bm1t the foll<)\\·ing: 

Section 3 of article 1 £ o f the c(mstitution of the sta t"e pro~ 

vides that "No * * * nmn1cipal corponttion shall be 
aliO\vecl to be.cOJ1le indebted in any manne1- nr f o r ;:u1y putpnse tn 
an atnotLnt io the ag;gn~g-ate exceediJlR live pee centrtn1 (Yf lhe 
value c f the ttt>..--;t hle property within s,1ch- * * * co·rpnrn
tiOJ1, tu he astertainecl by the lasl state and cottnty tnx lists 
previon.s to jncurring, s·uch l11debtecJness ... 
Th~ law in force at the time of the adoption of this section of 

the censritution o f the state cDnlemplated that all property not 
exen'lj)t from t;ax;;ttiou within the state should he. a..~se~sed ;.1 t its 

~ctual c:t~h value, altiH)ugh this w~s not do11e 1n actual practic-e. 

The limit f1-xec1 by the constfttHion '\>..'as in tended to apply to 
the :-tctua1 vahJe c f the property ;~s sirown by tht: tiLX: liMs, wl)icb 
were s11pposecl to set forth snch value. vVhen the c-o1le of T 897 
was adopted, the method of making assessme11ts of taxable 
prnre1·ty was chang-ed by a p1·twisior1. ,·v hich tequjrcs the actual 

cvalue of the property to- be stated in the ta).; Hsts an!l f)xes the 
taxahTe value thereof a.t twenty-fi,re pe-r cent nf such actual ca.f;h 
valne. 

The fflct that the legisJaiure has provided that aU taxahl<.~ 

property withi11 tl1e state shall be tnxe<.l at hvcnty-five per ct'fri 
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of it~ actual ca~h value, doe:; nm chang-e t he application of the 
prc)visi<m of the constitu tion which wa~ intended lo appl~- to 

the actual ,-;due o f the property and nt~t to the Ya lue at which 
it is a~sc~sed under the present pro,•isiuns of t he Jaw. It is 
n pc)n the. aetna! Yalue, as it appears in the tax list~. that a five 

per cent indebtedness of rnunicipa I corporations can IJe legally 
created. r ~l lll, Yours. very TCspectiully. 

D.cs l\.1'oines, July 3, r9az. 

To Nln. N. A . NELSON, 

Lansing~ Iowa. 

C1 r M;. \.V. ~1 t.H4L '>', 
.4 t 1 on.lC)'- G' r 11 t'ra/. 

DAYS OF GRACE- It is held that section 198 of the negot]able 
jnstruments law is for the purpose of extending the 
t ime within which a demand may be made to charge 
endorsers, and does not add days of grace to the instru
m ent itself, which matures and becomes paya.ble on 
the day fixed therein . 

Sm-T am in receipt of you!· favor of the 17th inst., request
ing my CJ pinion as to whether the days of .~-race upon negotia
llle it'lst ruments are abolished by chapter r30 of the Laws oi 
the Tw enty-ninth Gener~l Assembly. In compllance there,-vith 
T submit the foHo,ving opinion : 

Section 85 o f the .ac.t referred to prm·idcs: 

"·Evelry nogotia&le instrument js payable at t he time 
fixed therein without grace. \\'hen the day of maturity 
fal ls upon Sunday, <?r a hol_iday. the instrument is payable 
on lhe next sncceedmg- busmess clay. I nstruments f::\lling 
due on Satur.clay are . to be presented for payment on the 
nf~xt succeechng busmess day, except that infi_truruents 
payable on demand m ay, at the 0 1}tion of the holder. he 
pre~ented for payment before twelve o'clock noon m Sat
ltrclay when that entire day is not a hol iday." 

SC'ct ions 30$0. 305 I and 305:2 0 r the cocle, whi('h provide 
that gr;.re should be allowed upon negotiable bills and notes 
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payal,!e \rithin rl~e . .:;late at.'l't •rdittg tu t lw pri11ci ple~ llf tht· l:t\\· 
mcrchrtnt. and ti-xiuR tbe time clnring- wllid1 dem:wd slh)Uid lH~ 

made for charging an indt)J"scr . a rc rl..'pt!aled hy ~c·ct it)ll 1 i)j t1 f 

the act (Jf the T\\·e-nty-ninth General Ai.iscmhly•. 
By the pn,> \·i~i !11S o f chapter 130 of the la\\s of the Tv\'enty

ltimh Gt>neraf Assembly. all negotiable inMnnnents beccwne do~ 
and payable at t he time fixe<l in such in:-:.trnnh:uts without d~1y~ 

of g race. 
F o r the purpose of giving suffic ient lime within w hich It) 

make <:1 dem and upon the maker of negotia ble ins b.:uments. and 
a protest thereof for the p.urpose ()£ charg ing indorsc-rs, section 
198 o f the ac t provides that a demand on a ny one of the t hre(.;! 

days following the day .of matu ri ty of the im;intmen.t, except 
on Snnday or a holiday. sh::tll be ns e ffectual a~ thougl1 m:Hle 
on the day on wh.ieb demand may be made under the prov1sionf; 
of the act-that is, on the day 0f the maturity of the 1n::tru
ment. 

This provision, howeve1·, i~ clearly for the purpo~e of cxleud
ing- the time within ~which :1 demand mav be made to chnroe . ~ 

indorsers, and does not ad(l days. o f grace to the instn1111ent 
itself, which matures and bcc(nncs payable on the day 1-l:xed 
1herein. hespcctful ly subm itted, 

Cl J AS. \V. MuLLAN' . 

July r8. rgoe. 
Attorney~Cener-al, 

To 1--l oN .. F"-,~ANK F. ~lf J!.RIHAM . 
Au4z'trw of State. 

LoAN AND TnusT CoMPANIEH--ExAMINATION 13Y A DDI<ron. oF 
State-It is held that all loan and t rust companies 
carrying on a. ban king business of any character should 
be subject to exan1ination, r egnlation and control by 
t he auditor oi state precisely the same a~ state and 
savings banks. 

S1R-I am in receipt of your fa\'Or of the 17th inst., submit
ting tlie f o] Jm,iing inqui,~y for my opinion: 



.\rc I• an and 1nt'l \'11111Jia lllc' -.nhj~l'l 111 the ':tmc examina
LH >Il, n:~.;ul;a l i• •II ;and <=••nl r"l l o~ 1hc :tllthtr .r ,,j ,.tale. under o;ec
lao n IX.I.(c1 , I 1lw l '< ><k. ;t!'o nrc ,nnng, hanb under chapll'r, 10. 

1 1 and u. wfe I"\ .. r lht· code? 

~ct J• •II 1 ~I'll) prm· it!c<. . 

.. ~, l' • q~ or:uu,n .;h;~ll he cn~aged in the hanking busi
n«.:". fl't'CJ\l' depo"ah and 1 ran'-~Cl the hnsine,,. J::Cncralh· 
do II< J,,. hank-.. nnf -.: ..,,. 11 ' ' ,ubject 111 and organized unc'c• 
thc prr~,. j..,jc Ill- oi thi" title. M uf llu.• l1anking law, of the 
,talc hcrctofo re cxi ... tinJ!: except 1hat loan ancl tmst com
J ~mie' may rc<:ci\'e 1im~ tlt·p· ,siu .. ancl issue clraits lUI their 
clcpo•it:trie ... . 11111 :ouch rnmt'll'tnic;; shall he subject_ to ~x
amination, regulation and comrol I,. the srate amhtnr hk<" 
:-:n·ing-, ami ,tate b;~uk~. and their stockholder~ shal' ' .c 
liable' to the creditor~ c•f 'UCh c~>mpanies as prnviclecl i1; 

!'cctiun 1882 of this ch:tptcr for stockhQitlers of Sll\'ilog'

and st:Jtc hank~." 

The pruvi~ions of this section gi,•e to the auditor o f st::ue 
th ~:-tme power of examinat inn, regul;~tir,n and contro l of nil 
l o:~n rond trust companic., within the state doing a banking hu$i
ness ni :\Jlv chnractcr "hate1 er. which b.:- has over ~ ta te and 
~aving<. ba.nks organized uncler the laws of the <.tate. The 
language of the statute coulcl not well be made strong•!r. It wa'> 
clearly the intent o f the le-gislature that all loan and tntst com
txtnies. carrying o n :t banking business of any characte.r, should 
be subject to examination. regulation and control by the a udi
tor o f state precisely the same :~s state and sa\·ings banks. 

Respect fully submirted. 
CuAs. \\' . Mrt.t.AN, 

A ttorney~l'llc-ral. 
July 18. t9Q2. 

To HoN. FRANK F. M'ERRIAIII, Auditor of Statr. 

REPORT OF THE A'T'TORNEY-OENI::RAI .. 

U oARD oF Co¥TROL-PowER TO llaANT TRE HtORT T O Cor>
STRCM' , EWER U: LAND 0~' "TATE [N:O:TtTUTIOI\-Jt is 

llcld that, a,q no sucb power or authority has been 
gi\·en or deiE"~ated by the state to the bonrd of control, 

it cannot grant an easement of tbe character delSCribNl 
iu any of the lauds belonging to the state. Snch au 
f'a<~emeot can only be granted by the state tbrou~h the 
leh-1-.lalure. 

~IK:o-1 am in rcceipoL r f your fa,·or of the .He! in~t. reclue~l 
in~ mv <opinion as r,... •1:-e pu wcr of the h«>:Jrd <>f control to graut 
tc ;1 rl'li~H l\I S society th~ right to c.m;;tru<:L a ~c\\er in lane! 
• "nt.d '·" the state anti u~ 10 connection with the Soldiers' 
li e Jilt. ncn r ~~a rs.halltown. 

1 n cnmpliancc with such r<.'flt\Cst I submit the following 
opinic n 

A g1';un ll f the right to enter upon the l;~ml n f the s tate and 
to con~tntct and maintain a sewer of the character clcscrihcd. 
wcml<l cre::.tc an ea'!'cmcnt therein ;mel make such laud servitnt 
to 1la: do minant right of the rcligioull ussociation to maintain 
it!> :-ewer therein. 

Th... fact that the sewer is constructed hencath the surface 
of the sn ll cloes not alter the relations of the parties or the lands 
invohcd. The easement would be what is ordinarily known ao; 
au affirmati\'C, non-apparent easement, ancl the land would be 
charged '' ith the dominant estate a, though such easement was 
upon the suriace o i the roil. 

Jt i' an elementary principle of law that no easement can be 
granter I in real estate e..xcept by the O\\ ner thereof in possession. 
or hy the trtlstees «Jf an acti,·e trust '' ho hold the legal title 
to the Ia ntl. 

The mle and posse~sion of the land occupied by the Soldiers' 
J l ome: at ~lar:;halltown is in the state. It therefore followc; 
th:tt the ,tate alone hac; the right to grant an casement th~ein. 
unles!'-. !'IICh power has been dclegaterl by the legislature: and 
that the hoard of control has no power or authority to grant 
an e;"tscment in lands belonging to the state. unless such power 
ha~ heen specifically ~iven. 
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. \11 C\:tllllll;Hi• 11 • i 1l1c: ~t .llutc:. c•f the ::tate, a 111l p:11·tu:u larlv 
• i chnf' tcr 11X "i tht• '"" ... ,,r lite T\\t'nty-sc,·enth C'rc11Lr:tl :\s
·(•mltly. l.y ''hid1 thc itf :ml . i tcln t rnl wa~ cre:llcd. anrl o f alt 
~~~~~'\''lll•'n l :tel ' :•t no:ndato ry therc.:tn . f;1ib to disclu;;c ;111_1' pnwcr 
11r authou· i t~· ~flC('i nlly C<~llfcrrcd upnn the l ~<,>anl of c•mtrol to 
~.:r:~nt an) <.'n•cmcnt in lnntl~ belonging to the $IC1 le. :\s no 
c;uch Jl' III CI' nr nuLhnrity h:t,; hten gi \'e11 tW rlclcgated hy the 
;aa te, t. • the ho.'l nl ,f control. it cannot. in my ' p ininn. grant 
;m eagemtnt n£ the cha racte r descrihed in any 0f the land s Le
kmg ing to the ~tate. Such an easement can only be g-n111 tec.l hy 
the state through the legislature, 

R espectfully submitted. 
C tr .·• ,; W . Mm.L.\N, 

A llornry-Grllcral. 
July 22, 1902. 

To TJH: HoN ORARLr. BoARD OF CoKTRor, 

oC State Institutions . 

BoARD oF MEDICAL EXAHTl\'ERs- PowER or WITH HEsPEOT 

To Os TEOPATHIC SoaooLs LEGALLY lNooRPOBATEn- l t js 

held that as to whether a school complies with the 
provisions of the statute in respect to its course of 
study must be determined by the board of medica.) 
examiners, and if it does not so comply the fact that it 
is recognized by the loWil> Osteopathic Association does 

not make it a school, the graduates of which are 
entitled to an ·examination. 

D~AA S!As--l am in receipt of your favor of the 2d inst. re
questing rny opinion upon two questions. 

F·ir.st-In section 1 of chapter 158 of the acts of the 
'f.wenry-ninth General Assembly, "Do the words 'and who 
are at ~he time of the passage of this act engaged in the 
practice of osteopathy in Iowa.' refer to April 8th. when 
the act was signed by the governor, or to July 4th. when 
it went into effect?'' · 
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Sn;ond- "Can the hn~cnl que,t1u11 tlw >tanding 1oi :'Ill 
usteoparhic schorJ] 'lcgally inc.lrporatetl ' a 1111 recng ni"e<l ;15 
uf good standing by the lcJ\\'a O$ten pathic .\:-~ncimi,ul 
" ithout refercnce t c1 the requirements of the statute itself 
w hic h ciccl:m !!< \\'hat stwlics shall he requirt>cl fM gradua
tion ?" 

A s to the fi rst quest iun T ha,·e to ~ay thnt the wonls, " ami 
who a re a \ the time of the pnssage o.' f this act engaged in the 
ptact ice o i t)Sttupa thy in Iowa' ' , refers to th(' time of the taking 
effect o f the Ia\\ , vi1.: July 41h, and ne t to the time when il was 
signer! by the governo r. 

This rule has been announced by the supreme court o f our 
state in several cases : 

Cftarlt'1.,• d: B /(IW v . Lamerstlll. r Iow:t, 435; 
T ltotchcr v. H o llltN. 12 Io wa. 303-31 1 ; 
Cit)• of Davmfwrt 11• D. & St. P. R. Co., 37 Iowa, 

6zs: 
1 3 Michigan, 3 I 8; 
ro Michig an, r25; 
Rogers ~·. /-'ass. () Iowa. 4 05. 

In the case nf C/wrlctv t f: Blow ~·. Lamrr.rou it is sairi : 

"The words 'Prior to the passage' we think amount to 
tbe same thing as if the legisla ture had used the word 
'hereto fore'. and either must relate to the time of taking 
effect, and not to the time of passage.'' 

Tn City of Davenport <'. D. ,r- St. P. R. Co. it is said: 
1'The code of r873 was enacted in Apri l, but by its ex

press terms it did nm take efFect until September 1. 1873• 
<111<1 the rule is uni,·ersal that the statute- only applies from 
the time it takes effect. and that the words 'heretofore', 
'hereaft er· and 'prior to the passage,' etc .. when usecl in a 
statute. relate to the time of inking effect, and not to the 
time o f the passage of the law." 

U nder tl1e authority n ( these cases, and I think there is no 
exception to the rule. the wo rds ' 'at the time of the passage of 
this act" , as used in chapter 158 o i the acts o i the 'twenty-ninth 
General Assembly . relate to the time when the. act becomes a 



112 RF.PORT OF TFI£ ATTORNEY-CENER~L. 

1:1\\. ancl not t" thl time.> when it j, pas~ed hy the lef!'islature 
an.J S1g"11CII h\· the J:t1H'r110r. 

.\s tn the ~CCn1111 1f11l~tinn askecJ f h:we ltl --.1y that <:ection I 

.,j thl 1rt rl'<JUir~' t\\11 c<•1Hiitiml'- tn e'i~t a ... tn a c;chool oi o<:te

opathy hd· rl' it can I e rccogn1tel! h) the H•1<1rd t.f ~Jcd1C:al 

r-:,;unincr,. a~ a ... chnol commg wuhin the pmvi;;ion-; llf the 
•i.!al111l': 

1 1 ) It mu~t I.e a legally tncorpor:tted ,.;choc,J of osteopathy. 
recogm7ccl as a '<chool uf gc od <>~ancling b) the Iowa . \;;sociation 

nf 0'-LCI>pathy. 
(.?) lt must ha' c a C!>urse of stud) which comprises a term 

, f at lca.,t 1\\ cnty month'<, nr four tcm1s nf five month-. each. 

in actual attendance, ami shall include m ... truction in anatomy. 
int"lucling dis,ectwn of 3 full latt!ral h:tlf of a cadaver, phy~i
ult>gy. chemistry, histtllngy, !l-1lhology, gynecology. oh~tctrics. 

:mel theory o f osteopathy, ancl two full terms of practice t..£ os
teupath). 

\.c; to '' hcther a ~chou! complies with the pro\•ision of the 
~tatute in respect to its course of study, must be determiuet.! hy 
the Hoard of 1\letlJcal l~xaminer~. and if it does not so comply. 
the iacl that it is recognized by the Iowa <>.-tenpathic \s~cia

ti( n docs not make it :1 ::.chool, the graduate!> of wh1ch are en
titled to an examination. 

Reqpect fully sulnnitted. 

t'rt \S. \\'. ~tl'T.L\X, 

A ttnrncy-Gcnt"'ral. 
De!> Moines, August i· 1902. 

To TU£ STAT r. Bo.\RD Ol" :\l £DIC \L E.-.:AMtXtllS. 

REPORT Of' THE ATTORNEY-OI::l'IEJML. 

BANKS-STATB A~D SAVINGs-(1} It is beltl that neith('r 
state nor savings bankt', orgaotzed and trnn:1ncting 
bm,;oess onder the present laws of t he <~tate, IU'O 

nutbor1zed to establish and maintain branches, either 
io tbe town or city where the bank 1s located or else
whE're. (2) Lonn and tru:.t compani&~-Authority to 
do ban king business-It i'> held that these corporation'~ 
have no authority to establish ln-a.ucues and transact 
their busio('ss at any ot her phtcP or places t han that 
tised by tberr articles of mcorporatiou. 

Stk-1 am m receipt of your favor of the 18th ult. rL'tJUt':.t
in~t my opinion: 

F1r.~t-\\'hcth~r 'tate and l><l\'ing-. h.1nkc;, organized untler 
the Ia\\ s fJi Juwa. mar establish ami maintam branch banks. or 
llranch tlcpar tml!nt•· m th~ s.1me. ur in cl1ffCrt"Jlt cihc:s from that 
iu '' hid1 the ~ rp<"~rauun is autlwrtzed to transact bu.;mc:-~. 

,'!rcmul- Can loan ami trust cumpame!~. organued under the 

1:'''" of the ;;tate, ami doing a IJ.'Illking buf>incs,, 'fl far as (>Cr· 
milled uncler -ection 188g uf the cucle. C!-tahhsh ancl m::untain 

llrand•e- 111 the ,:uue or cliffer ... n1 ciucs from that in whtch the 
curporatum is loc;atcd? 

In July, 1H92. my predece:'Sor. the I IGnl)rahlc John \. Stone. 
gavl.' an opinion to the then auditor oi state, hulchng that the 
law ;u thm lime dicl not permit the c<tahli..,hmcnt or mainte

nance tJf branche~ of state or sa\·ingc bank,, organized under 
the Ia\\" ,..j Iowa. in the cit1e' nr 1<1 w 1h '' hen.• .. uch bank, :.re 
ltocatcd, or elsewhere. 

[ thiuk the "J>iii:On cleJn·ered at that time CtlrrcdJy ~t:ltecJ the 

)a,, "" it then exi•qetl, and a l'areful e\:amin:uion of the ach 
nf the leghl:tture •ince that time rloe- not rli<;elo•e any authority 
c•mierrcd U(" n :.tate or ~a\'ing:. hanks to create, establi h or 
m:untaiu Lranche~. 

The .1uthnrity of thc:,e hanks to tr:ut:-..Jct the Jm,ine .. , of bank
in~ i~ rttnferred by chapu•rs 10 :mel t 1 of th~ c•xle. chavter 
C.j nf the acts of the Twentr·eighth General \ssemhly ;tnd 
ch3Jlter~ 76 am.l r67 of the acts of the Twenty-ninth General 
• \~sembly. 
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These '-latuh:• prcwitlc for the organization of stale ami sa,·
ings bank,, and f• r the control and regulation of their busi
nc-.s. They h3\'C Ill) Jl<IWCr to transact the business oi uanking 
cxcepl a~ cxprc:.;,ly nr impliedly given by statute. 

The lcgi~latnrc ha" not conferred upon them the power to 
establi~h. maintain or operate branches, either in tile city nr 
town where the bank 1s Jncnterl or elsewhere. and such powet. 
not hnving been conferred by the legJslature. has l.Jeen withheld, 
anu cannut be exerci:.ed by state all{\ sa\' ings banks urganizecl 
under tl1c laws of Iowa. 

It was not contemplate(] hy the legislature. in enacting the 
statute under which these banks arc pt:rmiilecl to organize anrl 
can·y on business, that they should have the power to establi~h. 
maintain and operate branches, either in the city where the 
bank i:; located or elsC\\ here, for the purpose o i tt·an,;acting a 
!)anking business. 

.\11 of the provisions of the law which relate to the reports 
to l.Je furnished. by such banks. tO the managem<.'nt thereof br 
their , Aicers. :tnd to the examination by the auditor of state. 
clearly contemplate that but one place of business should be 
established ami conducted by the officers of such institutions. 

I am. therefore. of the opinion that neither stale nor sa~;ngs 
banks, organized and transacting business under the present 
laws of the state. are authorized to establish and maintain 
branches either in the town f)r city where the bank is located or 

el~ewlH•rc. 

s.:,-olld ~tiQn ·&~ or the code provides: 

''No corporation shall engage in the bonking Lmsines-.. 
receive deposits and transact the tmsiuess generally done 
hy hanks, unless it is subject to and or~ized under rhe 
provis1un of this title. or of the banking laws of the state 
herctt•fore e.xisttng. e:'<cept that loan and trust compames 
mav receive time depositll and issue drafts on their depo!'-1-
tarfc,., but S1.1Ch companies shall he subject to e.:•wminat1on. 
regulatioJ\ and control of the auclitor, like savings and 
state banks. :tnd their stockholders shall be liable tn the 
creditors of such companies as provided in section 1882 of 
this chapter for c;tockholders iu savings and '>tate hanks." 
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'l'ht" pnwi;..ion of the st;ttute: aulhL rizc:> lean and tnhl cnm
pamc- ttJ transact a lmnking bu-;ine,s to, a limited cxt~nt. and 
at the ~mne time place..<> them under the control an(! regulation 
o( the ;wditvr t•f state, as nrc sanngs :~no state banks. ami 
makt:~ th~·m subject to the c;ame C..'Gtrninalion hy him. 

'I'h~ effect of this provi£ion of the statme is to put loan and 
trust companies, :;n far a• thetr right to establish branches is 
concen1t:d. upon the same footing as state and savings banks. 

Jt W.:l:' Clearly not the intention of the legislature tO pc:nnit 
lonn :tn<l trust ccJJtlpanic-. to establish uranches and tmnsact 
1heir lm!'ine~s at any r.ther place, or places. than that fixed by 
their nrticles of mcorporation. 

Such nght h., in my or,imon, t!enicd alike to state and savings 
bank!' ~md loan and trust companies. organ12ed under the J;:~ws 
of Iowa. 

R e.«pect fully submitted. 
C k.l S. \\' )lULL\" 

August 7, 1902. 
A ffomcy-Gcllcrol. 

'I'o Jlc)N. FRANK F. '\IF,RIU HI, , 

Audtfnr of Stah·. 

PUBLro SonooLs-CoMPUL.<maY EnuoATION T~R1UN-lt is 
held that the word •·iuclusive" u~ed in section 1 of 
chapter 12S of tbe acts of t.be Twculy-uinlib General 

.\ssemb]y does uot extend the period during whicb a. 
child cao be com palled to attend school beyond tbe 
time wheo he becomes fourteeu yeal's of age. 

&R-1 am in receipt of your fa\'Or or August 9th n.'qUe!'ling 
my official <•pinion as to the construction oi section 1, chapter 
12H. uf the act::. vi the Twcntv-ninth Cener;~t ;\ssetnbh• re
lating t•J the compulSOry educati~n of children withm the. ~tnte. 

The inquiry is stated as follows: 

·• Does tl~ statement, 'of seven ( 7) to fourteen ( L.J.) 
years inclusive' include the titne only from the day a child 
is se,·en ye-.trs o( age to the day thnt he is fourteen years 
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oi ag"c. ur ,).;c-. the w• nl ·incluSI\C. extend the time to the 
cl;n that a dulcl j, tiftcen ?" 

'!'he .pro\ i-.a n , f -.~.:ctloll 1 uf chapter 128 as to wlud1 the 

lllqniry i-; made rc;~ds "' (()!lows: 

.. \nv llC.'f'-4111 h;l\ 1ng control uf any _chile! _oi tl~e age nf 
<-en.•n ( 7l to fourteen ( t.~) years mclu<.n c. 111 proper 
phy-.ical ami mental condiuon t•> :llteml •dwol. .. ball c:n~~e 
•uch ch1lrl to attend some puhhc. prn·ate or p.aroch1al 
'-Cho·ol where the cr mmon school hranche" of rearling, 
"riting . ..,pciLng, arithmetic, grammar, geograt)hy. physi 

. . I " I . I ., • * * ology and L mte< .,t:ltcs m:tory are taug 1t. 

Thi-. provision rcc1nircs a child iu prnr>Cr physical :mtl mcnt;'ll 
condition to attend ~chool from the time he become-. -.even 
, earl> uf age until he reaches the age of fourteen year~ The 
ianguage of the .. cchon, "to fnurteen ( 14) ,-ear;:.'' can not be con
strued to exteml I eyl)nd the time when the child become-. f,mr
ttcn ) ear'\ of age. The word "mcJtP,ive" following clearly 
applie:. tc. the time mlervcning lle\\teen the a~c-; o[ seH•n and 
fourteen yc:.lr~. .:\o other con:;truct1un can, m my jttdt:"menl, 

be fairly placerl upon 1t. 
The maximum age of a chilo who i-1 C<Jmpelled. umlcr the 

pro\"i .. iuns o( the -.tatutc to attend schnol, i!i clearly fi:o<t.-<1 a t 
f< urtecn vear~. am! i £ anr other in terpretation should I :e gwen 
tu the ,n;rtl '':ncln•i\"e," it would at om:e become repugnant to 
the provi~ion of the statute which fixe~ such maximum age. 
\\'hile If it is helcl to apply to the year:; hctween 5e\'CJ1 a111l f;mr· 
teen. all of the pmvi .. ions of the section are given the effect to 
"luch the langun~fe entitles them. and the whole -.ection he

C<.mes harmoniou~. 
I am therefore uf the opinion that the word "inclus:ve", a'> 

n •l'fl in the sect inn, doc., nut extend the periml during "hich a 
c:hihl can he compelled to attend school beyond the tirtle he hc
ct)llle~ fourteen years of age. 

August 12, l!JO.Z. 

Resprctfully submitted, 
CHAO::. \V. )1CLL•N. 

Attorllry-Gt·m·rdl. 

To Tnt-: HoN R C. 8.\.RBF.TT, 
Supmu/c,;dcnt of Public lnstr11ction. 

RF.'PORT OF THE A'M'ORNEY-GE..XERAL. 9i 

.Juno.:s 01- lh...:TRICT CnURT-fsi'KE\"-E o~o· SAI •. \RY rt IS 

heltl thnt n. di4rict jud~c. appointed to fill the unex
pirc•l (f'rm of a. jod~t> who htt'i rt-•~igoed, cnn only t·e

ccive thl' sl'Lme cumt•en:mt.ion which hil'l predecessor 
''ould ha.H bceu entitled to receive bad he continued 
in office. 

S1R-J am Ill rec~l[>t of your iavor of the ~st lll"t requesting 
my opinir~n up• "' the question whether ~ection 9 of article 5 of 
the con-.tlh1110I1 of the state pr• lnl11lS a judge of the district 
C<Jurt. appointt·d to fill a vncan9 c:lnscd by the resignation of a 
jwJt:c dcctetl priur tu the pa~,.n~e of the act o£ the Twenty
nuuh General \<:c:embly. hy \\Inch the salaries of judg-e~ of the 
d1,.tnct c-ourt ;1rc incrca$e>l irom S.z,soo to SJ.SOO per ;mnmn, 
from recCI\'ing the compen~tio11 fix('() hy tbe act of the 'l'\etlty
ninth General "\s~cmhly nmenchn~ ,ec•ion 253 of the code.. 

In the c:tse -.tatt>d, \\'illiam S. l,et)yon wa• elected jud~e of 
the distnct cr)urt of Jown vnnr to the passage o f the act of the 
T\\enty-ninth (.;cneral .\ssernhly. ancl when the salar v fixed bv 
Ia\\ w<l" Sz.soo per annum. r Jc re~igned his otfi'ce, w h,ci1 
rcloignati•·n t•" k l"ffect July 1 :;. lljO.!, and after the act of the 
Twenty-ni111h C"~1eral A.,~miJiy became a Ia\\. On July 16. 
190.2, GeorJ.:e \\·. l.>yer was appointed to fill the v:lcancy created 
hy "uch rc .. a~llation. 

Th qucstiun no,, presented i!> whdhcr Judge nver i~ entitled 
to CVIllJ.k!llsata)ll at the rate o f $3.500 or $2,500 per annum. 

L · pon this question 'i submit 1 he following opinion: 

~eC'non 5 oi ~1rticle 5 of the con5titntion of the :.bte provides: 

''The district coun. "hall conc;i~t of a ~ingle jut.IJle, who 
shall IJC elcete<J by the 'lualificcl dcctors of the rJic;trict in 
which he re..o;ides. 1'he juclge I)( the district court •hall 
hl•hl hie; office for the term of four year.,, and until hi~ 
snc~~s_o~ ~hall have been elected :u.d qualified; and shall 
he lnehJ,!'Ihfl• t() ;111y other onicr:-. e:-tC:IiPt that of judge of the 
supreme c• urt, rturing the term for whjch he wa~ electert." 

lly thi .. provi .. ion of the OOII!<titution the term of office for 
\\hich a jud~ of the district court is elected io; fixed at four 
years. 

7 
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!"t-ctu•n 11 r i ;ut•• lc 5 prm icle., that the t"()mpensation of a 
Jllll~l' "' lht• ~11prcntc 11r dll·tnct court '-hall not he increased or 
diminhhC'd rlurmg- thl' l<·rm r .. r which he .. hall ha\ <!been elected. 

In the ca ·c unclt·r rnn~ideratinn, J uclgt Ken~ on wa .. elected 
f·•r tl•e llnll • f fnur ~car.;. .\t the tm1c oi hi-. electit.~n the 
C••mpcno;:lliton tl'l'd hy law wa" $2.500 per annum. Jt is clear 
that under the pro\'i<:ion of the C'-lbtltutinn referred tu, his 
rumpensatiun could nn1 lJe incrca..erl ur climimshoo during the 
term which he \\:t" elected to fill lJi, re~ignation created a 
\'acancy in the term lor whtch he wa, electetl Judge U~er 
"a~ ap[)l>intell to fill ~uch \'acanc). The term of office "hich 
he \Hls appt 1ntecl to fill i!'. a pan uf the :.arne term to "htch 
Judge Kcn)on wa!'\ elected. He st:uuls (>rt~cisel)· in the '-<!me po
!'.ition, so iar a~ the term of ntlicr which he holds is concerned. 
a" Judge Keny01t '' oul(l h:t\'C stood had he not resigned, "ith 
the single exceptton that under hio; appointment he only holds 
the term to \\ hich Juclge Kenyon wa5 elected until the next 
general election. Tle is filling the unexpired term to which 
Judge 1-::cnyon wa~ clccte<l b) the people as Judge Kenyon 
wonlcl ha\'c filled Sllth term had he nut rc!>igncd. 

This bewg true. it is clear that he mul>t he governed hy the 
... ame constttutional prov:.,ion \\hich would ha \'e go,·ernecl Judge 
Ken\'t:n had Itt' continu~·d to fill the teim of office for \\hich 
he ":as electctl. and "hich would ha\"e prevented him from hav
ing llll> cnmpcnsntiun incrcase1l during such term. 

J am thercfort ni the opinion that Judge Dyer can only re
ceh·e the ~1me C<IIIIJ>en'-ation \\ hich Juclgc 1-::coyon would ha\e 
heen entitled to rccel\ e, had he continued Ill office: that i.;, :11 

the rate uf $Z.500 per annum. 

:\ugu~t l.l• 1902. 

Re:.pcctfully ~ubniitted. 
C II \.;, \V. ),lt Ll,A:-1, 

Attomry-Gcuaal. 

Tu Iln:-;, F•("~" F . .a.Jr:Rkt "'· 
Auditor of Stale. 
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:-;,. \T•: 1Jt8RARY -TRO~T.&F.S O P" fiALANCE Olo' A Pt'llOI'tUA

Tror< - lt i::. behl thal the tlmouot of the n.pprnprit\tlon 
of th~ Twenty·l'igbtb Genem.l A!'St•mbly unexpended 
It JIOII ,\larch aJ. UIO~. is stilllwailaule lo I he trustee>. of 
lhl' library and sbould uot be rbn.rged ofT Ot' recovered 

·into the lrea..·mry. 

Stu -I anl in r .. 'Ceipt ,.i your fa\·or of 1he t I th inst. :l'king 
111) C>(lllltCJn a:- tv whtther the trustt-e~ o£ the 'itate lihrary arc 
entitled t•> clraw the balance uf the appropriatmn mach: hy the 
'I'" l.'lll)·-ei~hth General . \s!K.-tnbly f11r da,..si fy tllg anc.l catalOj..'"U· 
ing the Jillmry remaining unexpended ~larch 31, HJ02 

;\n cxammation of the act C•f the Twenty-eighth General \s

-.rmhh· ''' \\ hich the sum of twt• thnu ... :~ncl clollarc;o, ur "'"' much 
thcn:•:i a~ may be nece. ... --.·ur. is appropriated fur the comrtction 
of the work of cl:t"''"ifymg and catalc•g\ling. ;wcurding to the 
mud ern sctentd)c me thud:., all books ll<•\\ 111 , or that ma v he 
hl•rcaftc:r aolflctl 111. the state hbrary. !!hcl\\ s that the apprupria
t un is not £111 !he biennial period fnlluwing the legislature by 
"hich lhc appropriation was made. 

It is an apJ>ropriatioJl of the sum uf $.z.ooo, o r so 1mtch 
lh~nni a~ 1113} be neces:>ary. to complete the work of cJa-.sJfy .. 
in~ and catalog'UIIIK the book, in the library. ancl nn tnnc ts 
ihl'<l h) the act when it shall he drawn or c'fk'llclcd 1'hc net 
pwvidc~ that it sbatl be expended under the dircctmn 11f the 
llQarcl .,f trll~te~,.. and a:. they are nclt limitccl a" t•1 tht: time 
\\hen the~· --hall expend the appropriation, it d~ nut fall within 
tht• da.::-. of apr,ropriatioll'- ,,·hirh arc ma<lc i~lr the bu:nnial 
period. 

Tltc :tJ)tJrt>pri:uion made by the Twenty-ninth Ct•neral As
;:~ml,h· ior the rlffice uf the "late librarian i" a hicnnifil :lp
J>r• printion ,,[ SJ,/20 for the purposes stated in joint resolu· 
tian :-;,,, :;. nr>c item of which i,.: "One ca~tlogucr at a salary 
of S1,0dO." This gin~s In the .;tate lihrarian the sum of St,OOO 
\\ i!lt which to pay a r~larly employed cata.lt~tcr, \\ hilt• the 
apJ>r• pnat:on uf the 't\, enty-eighth Gt•neral J\o:~cmbly ~till rc· 
m:1in5 m the h'1n<ls llf the tmstees nncl ma) he cxpendec.l by 

-
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thuu in c111 plnyin~ -.uc-11 :ulll ll i .. nal a:--.istant5 as the ,, ork may. 
111 their jtuiJ.:Illl'lll. n ·quirc. 

l 11111.'1 tin-.. 1·ic\\ o t the appropria tions o f the Twenty-e1ghth 

.1 11 tl 'I' IH'IIl_y·uin th t:cncral . \ ,scmb lie-.., I am o i the opmion 
t hal t hl a mr 11111 11f the :1J'prvpnatiun u£ the Twenty-eighth 

Cl·ncra \ ''cmiJiy remaining unc:-.pemh:d upon :\larch 31, 
1<)0.? , i ~ •11 11 01\'oti l.thlc hy the tru~t 4.'C' o( the libra ry. and !>hould 
111,1 be chargn l nff or recm·ered into the tn:asury. 

1\ugu~t 13. 1<)02. 

Respectfully sublllitted, 
("liAS, \\', :\lt·LL.\1' 

Allor111:y-Gencral. 

To lToN. CtLDERT S. CILB•:RTSO~ . 
Tn·a.nm:r of Stolr. 

SOJtOOL IhREOTOHs-Srt:otAL ME"ETJNos oF- (1) It is held 
that n. special meeting cnn be legally called by the 
ptel:lident on ly npoo notice, specifying the time and 
place, deliveretl to each membel' of the board in person. 
(2) 1 t is held tbnt written notices directed nnd ma.Hed 
to members of the board would not be legal notice, 
even though a quorum be prel!entatsucb special meet
ing called lJy the president o{ the board. 

Snt-Yuu a~k uur opmion upon the following questions: 
F1rst - Fur the legality of a sp«ial TT~«ling called hy the 

pre:;idcmt. is it reftuired that notice of the time anrl place of 
the meeting he delivered to each member of tilt: board. OT' is 
~uch •nolirc unly nccc!'sary wht.-n a meeting is asked upon the 
"rittcn n:que~t of a majority of the board? 

.)'rcoml-ln ca~e verbal notices are ~erved for a special meet

mg upon a JXlrt o£ the board, and written notices directed and 
mailed t<) other!', and a quorum be present at such special meet· 

ing "callefl hy the pre•itlent," woultl tbe action of the board at 
such m~oaeting oo lqal? 

• 
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That part o f ~eclion 2757 o f the code applicable tn nw~t iu~<; 
and !'f~cial rneelln~s ,,i bo ards of dircct .. r:- rcaJ~; a!> ln llu \1 ,..: 

''The hoard o f rlin-cto rs c;hall meet on tlw thi rd ~lum.lav 
~n .:'llan:h and &ptt'mller. anrl may lt<)ld •m:h ~JIC!caal meet· 
m~s a.;. ma~ he lixeJ l>y the boa rd, .. r called by the prt<.i
,_len.L v r. the :-ecrcmrr upo n the \\ rittcn requc~t , f a ma
Jnrny ot . the bt..>ard. upon notice _:J~--cifying the time and 
t)lacc. del11 eretl to each member '" pcr~on , hut ;ttlcndance 
~hall he wain:r n f notice.'' 

t •llllcr thio; ~cction c;pecial meeting:. or the h<.t;~rd of',lirectors 
m:ty be tlx..xl by une of three metluxh : First, the hoartl. at one 
oi it meeting;,, may fix a time and plan~ ior n c;l><'c:al mecung: 
,(,·cmul, a '-IX'cial meeting may be c:tlletl hy the prc~idcnt n £ the 
h<Xtrd upon lliJIIce specifying the time nncl placc rlclil'crccl to 
each mcmL(·r in per.<:<:.n; tiJird, the "ecretary. tlJlOO the written 
II.'IJUC'I ro{ a majnrity ut the hoard, may r;tll a spcci:\1 meetmg 
hy notu:e specify ing the time .mtl plntt-, delivered h• each member 
111 person. 
Nnthin~ i~ sail) as to whether the:;c notices mu~t he in wriling 

1•r uot, A mtire o;;pecifying the time aud place can a~ well he 
clcl i1 l'l't'd to e::tch member in pcr~Hl or;JIIy :t!> in writing. The 
.,t;1tu•c j, l'Xpl1c1t that ... uch notice lllU!.t he delivered to earh 

mcmlcr in 1"-T"-•tll Therefore it can not he mailed tn hint 
thrr>ugh the p<htoffice. 

I am tht•rcfo rc o f the opini<m that as to your fir:.t IJUI.-.,tion 
tht• :UI'-In:r mmt he that a ~peci2l rllL'I.'tin~ can he lcgalh' C.'\llcd 
hy .the pr~·.s1dent only uptm n•>tice. 'J.>ecifying the time ami place, 
deh verecl t• l each 111eml1eT of the br>.'\rtl in per.,.m. 

As to yuur 'e~·ond qw· rion. I am of thc opin:on that '' rittcn 
notic·l·!i, rlirectc,) :mol mailed tn member" nf the U(l:Jrol, \\ nuld 

uot ht• le~~ll notice. e\"en though a <Jnnrmn he per,cnt :u ~uch 
sped at 01ci'J ing called by the prc..,idcnt (.•f the hoard. 

Re!irx:ctfully !oubmittttl. 
CH ... s. A . v ... :oi VLF.cK. 

~eptemhel' 3· 1902. 
Assi.rtanf A ttorut'y·Grnrral. 

Tn I IoN. R. C'. llARRF.T'r, 

St~.prrintrudc11t of Pr~blic Instrurticn . 
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CoRPORATION lhmtnA~IZATION ol<' THF.: CmoAGO. HocK ls-
t.A;-..11 ,\. PAcnw HAlLWAY COMI'ANY- lt is beld tba.t tbe 
acts of t lll' Iowa corporation are not ultra rirr,; nor 
opJiosed to lho public policy of the stale iu a. senc:e 
which will enable the sta.t.e to arrest th<' transaction or 
maintain an action of 'f"ll ll'lll'l'allio fort.Ltedissolution 
of the corpomtf' franchise . 

S1R-n1 rc~p<uhc to your cc.nnnunicauon of the 30th ultimo, 
reque.;tmg my opinmn a-; to whether the Chie<~go, Rock bland 
& Pacific Railrn:ul Compan), incnrporated under the laws of tlv: 
state on the 31M day of July. t<)02. is a corporation organized 
for a 1:1\\ ful purpo~e, ami "hether the tran:;action dcsc:ribed in 
wmr cc mmunication c:an be arrested at the instance of the state. 
.J ~uLmit thl! folic 11 tng opinion: 

'l'hl fact~. a• '1'\lecl in yo11r communication ancl gathered 
from ullwr ~ource~ of information, are 5ubstantially as follOW!>: 

On the ll!;t day of July, IC)O.J. \\'illiam T. Rankin and oth
er~ cxet·utcd, in due fnrm o( law. ancl causer! to be filed in the 
Jffice of the recorder of Polk county, Iowa. and in the office of 
lhe secretary of state of the state of Iowa, articles of incorpora
tion of the Chicag-o, H<x.·k lshltlll & Pacific Railroad Comp.1ny. 
with it:- princr1 .\1 place of business in the city of Des ~lames, 
l'nlk count\·. luwa. ami \\ ith the right to maimam offices in the 
citic~ of ci1icago and '\"ew York, and in such o ther places as 
m:n l:e clctennim-<1 lw the board of dJrectors. 

The amhuri?.cd capital stock cf the corporation i~ rme hun
ch eel and t\1 cntY-fhc mill it n dollars. cJi,·ide<l into ~hares of one 
hundr,•cl ell liar;, each. 

lt, .. C•)rpc 1-;ltl' r.,i~tcncc tes:in;. on the clay on which ib artr· 
clc' are lilecl 111 the otlke of the secretar:y of <>tate. and continues 
fGr fi Ct ,. ,·car~ thcrea fter. 

At ,;r ~llflut the "ame time of the organization of the Chicago, 
Rt-ck 1~1ancl & Pacific Railruacl Company in Iowa. another cor
ll\lratil,n wa' c r~rnni:tl."d 111 :\cw Jersey und('f' the name of the 

Rock hlancl Culllpany. 
l l1a\ c no knowledge as to who lhe incorporator~ of the Rock 

hland Comp.'lny are, but assume, from the facts stated in your 
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ccmnmmcatinn. that they are the ,.am~ 1-cr,oons whn on:·ani1<'1l 
the Iowa Cfllll)J.'111~ or rer~ll!> \\ .th like lflll'l~~l and purpose. 

The authnri7erl c:tlliral '-lock of the 1{, ck bland <'• mpany b 
nne hundred and fifty million rlollar!', am.l i-. di,·idc.t into two 
cl:r"c", 'iz: ninct) ·:.IX milhon~ .1f common ~tllt'k. ancl fiit~-f.,ur 
rnilltnn~ o f preferred :,to<:k. 

Prior to the c>rganizalion ui the::.e corpurat•nn~. there hacl 
cxi:-tcd fnr many )'earc; in the ,.tate of lclwa. a cr rporauon 
knell\ 11 :l'- the C"hscag-o. Rc.x:k .Island & Pat·ilic Ra1lway Com· 
pan)'. which \\a-< a om:.olidatmn or~mi7ed uncler the Ia ''' uf 
Jllusnt"- and {Hwn . This <"< mpany had cmJ<;tntctcd. purchased 
and lea,erl lines uf railway in [uwa and other '-tate~ ami tern
tc ri(:o., which it wac; then nperatiug-, "f a l• tal rmleac:-t· IK:t\\tt>n 

~enn a11cl dght thnll!'and miles. It \\:l' the c wm:r of the Chi
cag•, Rc,ck J,.Jand & Paciftc Rallwnv. ancl of the Burlington, 
Ccd<1r Rapicl!' & :\nrthern Rath,ay. "Inch rt hntl s·ecently 
nc:cttnrc<l. \\hu·h tc>gether had a mileage o f o\l'r tl\'C thou,·mcl 
mtlcs. 

It• cap:tal •tnck, for which certificates hn<l been issued, was 
!>eventy fi,·c million dollars, and its hondcd indclslt'clnes~ ahout 
!.e\ cnly million dnllars. It' strck wns nt n prcnlltllll of a little 
more than nne hundred per cent; a ,hare nf one! hundred tlollars 
l;ein~ \north ahout t\\~ hundred awl thre~ clullar, 111 the nt.ukd. 

. \fter the tor~ani7<Uion nf the lnwa ami :'\('\\ Jt'I'''Y compnn
ic'. an agrccmenr "a<> entered inro between them I y '' hich the 
lr)\\:l C<lrporation t;hould i!>suc and deli\·er tr) the Xew Jer~y 
C<Jrpuratiun. certificate;, for the whole all\r)unl uf Its capital 
SHK'k: nncl in con;.i<lcration oi ... m:h transfer of it:- capitnl ~tl)ck. 
the ~ew Jct .... ey cumpany •huuld i• ... uc -.e,·enty-11H million-. nf 
it-. cnmmt n -tuck anrl fifty- two m!lli11n" fiv~ hun!lrecl thou--ant! 
oi it11 pn:ferred 'l<Jck, and deliver the same to the sharcht~lder" 
of the! C'hk..ag·~. Rock bland & Pal'itic Ratlway <:t,mp;lll) ·ts a 
pan t)l the purcha.~ prire of the "hare.; nf that CCJillP,'IIl) hl'ld 
h~ them, the term" of the aE:Teentcnt being: 

That the Xcw Jersey l'Ompnny should tleli\'cr t.nc hundrecl 
dnll;trs •lf its common srock anfl ~evenly dullar .. of it,. preferred 
qcxl-;. to the shareholders oi the Chic:tgo. Kock Island & Pa
citiC' R;11lway Company fu r each share 11f stt>ek nf one hundrctl 



104 IH:I'<l KT or TIH: .\TTORSt:Y-OEXERAL. 

d ollar!> hl'lcl J,_, t he ~han·hol dcro;. o f that eolllfJ:lll) . anti . 111 addi

tiun therch•, the lnw:t cnq~ .r:ni• n ~hunld i;; ... uc and delh cr to 
each .. ha n.:hulclcr o f th t:. Rock hlnncl l~:ulway Co mpany nne 

hundred tl• lia r~. in ionr per cenl. g-o~ltl ho ncl•, for e."lch share uf 
:,t< ck •Jl t i~<H company ~n held. 

L'nclcr thl.' agrCI.'nt('llt, '' h<·n <•xccutcd l'ach 'lmrehnlcler of 
thl' Cluc;tgu . R•>ek 1-.laml & Pac:il1c Railwa} Cump:m) '''mill 
recel\ c one hundrccl !lullaro;, 111 common stnck ancl se,·cnty dol
Jar-. 111 prcierrcd stc<k oi the :\c\\ Jersey corporation. and one 
hundred dollar .... in four t>er cent. gold boll()~. of the In\\ a cor

pnratlon, for each -.hare of stuck held by hit~ 1'hc Sl! ck nf the 
Chtcago, Huck blaucl &: Pacific Railway C6mpany. when thus 
t ran,.,ferrcd, is to I)(Cflllle the property uf the Chic.1go. Ruck 
Island & Pacific Rail mat! Coml>-111). and to llc rlepo~1ted with 
the Central 'l'nast Company of :\e'' York as security fur the 
payment of' the sevcnty-fi\e millkms of ·honds :ssucd bv the 

Iowa ct•mpany. 
By this arrangement and tran,fcr, the !\ew Jersey corporatwn 

becomes lhe owner of the ~tuck of lhe Iowa corporation. and 
the lowu c:orpor:lll\111 hccnmc.; the owner of the stock of the 

Chicago. Ruck hlnml &: Pacific [{:~ih,ay Company. and the ~ole 
stockholder nf that rnilway. 

The first question upon which my opinion i.; rcque-.tecl ts, 
"hether the Chu:a~o. Rock J;;land & Pacific Railro~cl Com
pan~· is organirc:d for a "-'~'' ful purpo.-e under the laws of the 

state. 

Article ~ of the articles of incorporation of that cnmpany 

pl'O\'Ide': 

"The general nature I r th~ business to he tran--acted hy 
the corp- ration i.; the etln..,truction ••r :ICtJuisiti,n in 
am• llthc:r manner, ;mel the maintenance ami oper
at{on nf n line nf railway and telegraph cxtcndin~ 
thn.ugh the ~tate of ]()\\:\ in ;md from the city or Daven
port, Sceott ,., nnly Iowa, h> and in the city of Council 
Bluff~. Pnttawattnm:c county, in saitl -t:tt<!; the purcha~e. 
lca<~c, or ~cquisitit•n in any other manner. and either di· 
redly or thrrKJJ:h 0\\ncr .. hiJl 11f the Mo.cks and hrmd5 or 
other obli~:ttion<~ of the corporat!ons owning aml operat
ing the ~ntc, t>f the ratlway~. property and £ranchi•es of 
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the Clucag'J, R~•ck h.lanrl & P1dtic Railwav Comp:ul\', 
~ncl ui any o ther line:. < f milwa\ aml r:uh; 3) pru1x:ri) 
111 the ~tate ui lmva. and 111 am· utlu:r -;J;ltes anJ terr i· 
loric, of th~ Cnite•l State::-. and ·the maintenance anrl "I~ 
cr.:t!ion ,,j any oth~r Line uf railwaJ ancl railw:ty propert) 
\\ luc:h the c••rporallun may acqmre. and tlw , pcration un
<.ler le-.dloe anrl thn •uhh c:ontrac::t of lines of railw:l\' ancl oi 
railwa) prupcny O\\: ncd or t.pcratcd Ly Nhcr rail~,·ay cor· 
fKJ rat ion-< in the ~tate nf rcowa ami in other statt·s ancl ter· 
rito ne ... of tlw L"nitcd State,. The C'J fJ><.>r:uirnl shall have 
pt>\\Cr, while the o\\ner nf any stuck' cof •Jther cnri)(Jfatirm,, 
•'WllliiK • r. cpcrating- l~ne:. crf railway nr raih1ay 1nupeny, 
a ... afure-.atd, to exerc1~ 111 rc~pect thcn:tu all the right-., 
JXl\\Cr" .m<J pri,·ileges oi c '' nership. iuchuling the right 
tn n1lC thereon: and ~hall ha\'c anJ h\ it-. hoartl of tltrcct· 
nr.;, may exerci'-C all tlu.• (li•Wer-. no" ~r hl•t·eaftcr conferrer! 
upon ra1hny corporation,; by the Jaws of the .,t~1te of Iowa. 
anrl of any other state or territory in \1 hich the cnq,.,r<t· 
tic-n ma)· trnnS<~ct its businc::.s, and uf the L autl·d Stater;," 

~eel ion t fJ07 of the co:ldc proYirle..s: 

.. \n_v number of person:. may lx:comc inrorp~<t'lltecl for 
t!lc tran~nction of any lawful husinc"s. l·Ul such itworpora· 
llun confer!> nn J><.Wer nr pri' ilegcs not pnSM!S~t-"<1 by nat· 
ur:tl per.,f:ns, except as hereinafter proviclcd." 

gub(li\'i•ion (t oi :-cction t6oc; pr\lvidc:s that cnrporatiom. ~hall 
han• !10\\el to 111akc conlr:tcts, ;u.'f]uirc and tran,fl•r proJ>Crtv 

pos"c"":n~.: the "''me J>O\\ ers in ,.,uch respect" a" natural JlCTSI>I;s, 
Unrlcr r ur law the ri~ht of any mnnbcr o f pl'T'"tlll~ It) or$-r.lll· 

i z<· a l"lJrporation under ch"pter 1 •1f title: IX of the code, ir1r 
the J·Urptlse of ron ... t.-uctin~. purchasing an11 c wnin~ an\ rail

way •J r rail war• '' ithin the .. tate of Iowa. nr in other •l:;tc" c•r 
tcrritorit • ~uhjcct. J~rhap~. I<) one condi11cu. \'i7: th:u a cor· 

v o r.1tion ''ill not be perm:ttccl 10 purcha~c anti c::onsolidate r~nn· 
(X:lll&g l~nc.o; o f railway fnr the flUTJIIl$<' r1f crl.':tting a nl<lnOJM>Iy 
llllcl taktn~ 3\\'a\· from the citizens of the state the hendlt or 
<'mnpctit =on, ~--anna t he questintl('tl. \~ide from thi" rc,tricuon. 
a t"'rp<Jratio n o rgani?ed undu the law~ of the: <;~ate ma,· l'On-
trnct. purch;•~e am.l ()p!rate any number of railw:n·~. ~iihcr in 

the state of Iowa or ebewhcre. • 
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The charter 11 f a ~-""rJ ·or:uir n. by which its powers are meas
urer!. cc.nsl•t<; nf 1he statutes under which it is fonm:tl. and its 
article~ , ,( inc• rpnatinn requin•t: tv h~ executed and filed uy 
the inc.,rpor:nc rs. The artich: ab<1\'e quntecl g-i,·es tO the Cllr

p;,rallt 11 the right t<J purch:be Lhc stock ancl hmds c1f other 

railway CLI"jJ<lrations. 

Sc:ction ~C47 oi the code pruviclcs: 

".\ny railway corporation. organized unckr the Jaws .oi 
the c:tate. or o1;erating a road therein, under the ~mhorn) 
of the laws thereof. may a~·quire. own :mtl huld Clther. t.hc 
whule or any part of the stoc~. bonds or o~h_e•: secur1t1e;: 
oi any railroad comj)31l)' in th:s or any aciJnmm~ state. 

Cnder its charter, the rowa company clearly has the right lO 

purcha~e. own ancl hold all of the stock l1f the Chicago. Ro~k 
lc;lnn<l & Pacific Railway Comp;my. ~ubject only to the restnc
tion suggested, that it will nnt be perm1llc.l ttl purchase ~~!ch 
stock and bomls for the purprse oi consolidating competmg 
lines of railway. anrl lhcreby creating a monopoly. and taking 
aw<1v from the citi1.ens of the state the benefits uf competition. 

It> is equally true that a c<•rporation has the right to issue and 
deliver the certificates of ib capnal stocK 111 payment for any 
properl-y which it hal" the right to purchase and holu. ln issu
ing ill.• stock for ;;uch putp<1se, it. is not necessary that U~ere 
should be a subscriotion to the capttal stcx:k of the corporat1on. 
ami tha t the mouey- shuuld be paid into the trea~ury upon Stlcl~ 
suhscription before ib capital can Ue u,ed m the purchase ot 
property which it has the right to uuy. The d:recl t~cthcd of 
issuing and del ivering its certificates of 'lharc-; of cap;tal !'tO<'k 
for pn.rerty, i;; une nf the weU rect.gnized rights of a corpora• 

tiun. 
An issue o{ stuck fur the purcJt:lse of property by a corpora-

lion finds suppnrl nm only m the c.lecisi(lns of the c:ouns. but 
in the dailv t ransact:on of the t.;w.ine~s of corporation~. 'the 
taw <11 es ;, t ccn J.el a corporation, and the l>ubscri~r t<1 its 
capital -.wck. tu gt• through the useless fonn of a payment hy 
the co rporat1011 lC lht: SUbscri!Jer or the mJuC Of the propc!rty 
which it c;ecks to acquire, and an immediate repayment ()( the 
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:;ame 111oney Ly the ~ul.~riber to the corporatinu ~m hi~ sub
•cnption. 

Cook 011 CnrpnrtJfitw,f, See. 18, and rasN there 
citL'\.1. 

So well c•'labli'>hed ic; this principle. that the fe\\' cases holll· 
111~ the contrary dt.ctrlnc can nf\ longer be ctnsidered good 
law. 

The fown corporation, therefore, ha-. the right to purcha~e 
the stock of the Chicago. Rock Jslaml & racific Rnih'a> Com
pany. anrl to pay ior the same i11 its certilicate:s of capital stock 
in ,uch amnunh and upon «uch tcnns and contlitio11S. as may 
be agrcetl up( n between the <harcholders nf the old Rock Island 
l<ailway C< mpany ami the !lirectors oi the nc\\ Iowa company. 

The tran~fer oi the stock of the new lnwa company to the 
~ew Jersey l'Umpany. uudcr the agreement that, in consider1-
t1nn uf such tramfer, the \:'ew Jerse·.· ,'t"mpany will clelil·er to 
the shareholder~ vf the old Rock !.;land Railway Cotllp:lt1y, 
ccrtilkate,; of th!' capital stock of the !\ew Jer•ey company at 
the ratio of vne hunch:ed and ~e-venly dollars for e.1ch one 
hundred dnllan; •Jf the a!J)ital stcck of the Chicago, Rock fsland 
& l'acific Railway Cmnpauy. and "hen ~'1.1ch Lran,fer is made, 
the :.t• ck ni the last named curnp:my 101 hccome the prnperty of 
the new lnwa l'llllpany docs not in any w1se affect the right of 
the Iowa rumpany to purchase and hold the ~tock of the old 
Rock Island c<1mp:my, or inv:.didate it1> purcha!.c: tJtcreof. 

Su(-h tram.action is but nn ndtlitioual link in the chain of the 
tran~fcr • f the o;tock uf the Chic;.1~1, Rock Island & Pacific 
l{:ulway C<.ntpany to the new Chk:~gc.•. Rock !<:land & Pacific 
l~<~ilroad Cornpanv; that is, the sharchnlder:. of the olrl R•..ck 
l~land company receive 1he stock c.li the New Jer~cy cumpany 
in exchange i•;r their st•.rl< of the C'l11cago. Rock Island & 
Pacific Rallway Company. whu::h they tranc:fer to the new T em a 
t•nrporatic'il, \\ llirh, 111 turn, deliver~ its stock dirt:ctly to the 
~cw Jer::ey comJ:~am·. 

I havt" nu inf!ll"'!'atiou a:. t•1 why thi- circuitou:. method of 
transfer wa~ :lrl( !)ted by the organizer" uf the two companicl-: 
hut it is certain that it c:an in nowi-.c affect the legality of the 
trans:tction 
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\\"lu.:n till' '""a rntllJI:IIt) tran~icra'<l it,; stock to the Xcw 
Jer~c) comr~,n~ under thl' a~ct"mcnt. it at one~ haoJ ., benefi
ci:ll iut~'Tc~t in the ~hare~ uf the ,H,ck n£ the .:\ew J~~y com· 
pany. ''hidt \\\"rt' to I~ tmn~fcrrcd to the .. Jrucholl!ers , f the 
.,Jt( ({,eel.. f,Jaud l'OIIlp;my. II , .. "' 111 fact the equitable owner 
then ... f. It had agreed that the-e 'hares should be tran,ferrec\ 
In the !>harc·h .. lolcr' uf the nlcl Rock (.;land r<ailn all CuOl(}:\11~ 

:1" a part of the purcha~c prirc of the sh:treo; held b\ them. and 
that the shan~'i uf sto~:k .,£ th:tt com pan~ sbouhl I~ tmn,ierred 
tu ."lml hccomc the property of the new Iowa corporatil111: and 
that in :ulclitiun thcrt"tn 11 we ul•l j,,ue and deli\er to such ~hare
h< lclt>rs, of ih ()\\ n four per cent gold honds. one hundred dol· 
l."lr" f• or C."\Ch 'hare of 'tock 1\ ltich It received fmm the stock 
h•1lcler" of the Chu~agn. l{ock J.,l:md & Pacific Railway Com
pany through the a.l{recmcnt with the ;\e,, Jersey comp:wy. 

\Vhen the agreement is carried out between the new Iowa 
cnrporation, the New Jerse: corporation and the shareholden 
of the old Rock J...land Raih, A) ccm1pany. the Iowa company 
becomes the owner of nil nf lht' sttJCk of the Chic:.1go. Rock 
lslancl & T':tc1fic Railway l'• mpany; nnd tmdcr the statute abo,·e 
referred to nncl its articles t•f mcorporation, it has the right 
to own ami hold the !'a me. 

In the acttnisitinn uf the 'tock of the old Rock fsland Rail
way C(lmp:my by the new lowa cnq>' •Tation, no Ia'' of the stale 
has been. or will be. vil)latccl or contra"encrl. and the ae1 .,{ the 
coqx ration 111 obtaining the !-:llllc j, not 11/tru 1•irn. 

Lrp.,n the tr.tn'"-ft:r of the .. tock ni the Chicago. Rock J,Jan•l & 
Pacitic l<;llh\il)" Company to the nc\1 l•ma company the latter 
l~t:C'f.llle~ the actual owner of all the railwa:·c; anti railway prr.p· 
crt) cwttt·d Ly the Clucago, Ruck Island & Pacific Ratlway 
C•·mpany. The ll"gal title thereto. of cour«e, rem:tino; in that 
t·orporation, but the new Iowa t"CillJAlli.Y. a~ the owner of all of 
its stock, io; in fact the ol\\ ncr of all ,,j it,- property; and. a'\ the 
owner nf it<. o;tu<"k, it I JCC<>mts ve,.,ucl \\ ith the power of con· 
trvlling the corporation. electing ih hoard or l.lirt'ctors. and o)f 

exerci>.ng all other JIO\\ l"floo \\ hich slockholcler:;. vf a corporation 
may lawfully e:<crcise. 
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Th~ fact that tilt' "~H'I!ly-fiv~ mtllion-. nf stnck "hich it re
cdv"s in •m the ~r. ~khold.:rs <Jt the Chtc; f.!j•. l<c>Ck t~land & 
l';tcttic Raih' ay C~Jmprul.' is plcdf!"eJ \\ ith the \:cw y,,rk Ccn
aa11'ru ... t Company a,. ~curily i<Jr the JXt\'mcnt d the "l'Vcnt\·
iive millinn <l(ollar~ oi {uur per cent b<Jmb i~"lll'd b\' the Jo\~ a 
n mpany in n•Jwise affects the right oi that cotnp:tn)." I<) \ole the 
~lock and ~,l...,l'i:oe iLs righu. a ... hultlcr thcrcui. 

\\hat JJ.l,.. hc1..,1 s."lid a,. t<1 the rights and JlO\\ cr., uf the Jowa 
C<itllpany a ... the h'l)r',.r oi the "t<.ck of the Ch cal!<>. l<c>Ck J,Jaml 
& P;tetfic Hailway Ccmpanr. is equally true I r the ~e\\" Jersey 
c• T(IOTnlu>n, lt ha!- lawfully a<"CJUircd llll' !\lock ol the Iowa 
C•JT(Io:Jr:uion. It has lhc right to own and hnld the l-31111:. :tml to 
c:-.crct'c nil of Lhe right" and pri\"ileges oi a st•>ekholuer of tJtat 
comp:my. Anl.l while it t,; ~uggestec.l that the nrganiters or the • 
'\c" Jcr,..cy t•nmf.J'ln:r will reta111 control ui that ~·orporation by 
ht ntg- the holrler.; of a tnajvrit~· of its preferrf() l\tcv,;k. and in 
th:u llt;)nrtcr rdain Cl•tllrol of the Iowa corporntion, t~uch at"lion 
on the p::trl o£ the st•x-kholJers of the ~cw J<ney company is 
tl• t 111 \Joint u•n nf any of the In" s o f this state. 

.\ ccupnrallcm unci•JU!)letlly has the rig-ht to is!IUC t'l>l111llvn 

<mel t•rdcrred stock. It has the legal right to gi,•e the preferred 
"t< ·Ck pnnlcge!; 11 hich arc not gi\·cn to the common stock. 
· ~mr ng- ,..ucf pti,·ilcges lS the right oi electing n tn1JOrtt)' of the 
dtrectc •r ~ o{ the corporation. 

That· i-. no nale of pJblic policy whirh forhid ... the i-;sue of 
prckrrt'cl l>f(•ck uf a C<Jrporatiml, and. in the case under con~id
t'r:ui<Jn, 11 amuunt!l only to an agreement nf the stockholders as 
111 hr>\\ the pr' fit~ oi tl1e c<Jrporation »hall be dh·iclcd. nnd "ho 
'h:all he entith:d to elect the manaJrinK rAllcer~ thcro.'<•f. 

Jn Kc111 ~·. Qrcicksih·rr Milt. Cr.J, 78 ::-.; Y •• t5(), 11 i!< said: 

. "\\'e kwlw uf nnthing in the CC\OSlllution ur Jaw that in
IHh:t .. a. c•~l"J~tlration imm beginning it-; <"O'lXIrat~ action 
hy. c_lao;..;lf) InK the <;hares in its capital ,.lock, with peculiar 
prn•tlegl' to ' tte share .wer another."' 

So that whtle lh~ cuntrol of the Iowa cmnpan_y by the ~ew 
JerSe}: c~mpany: and the control of the Jao;t named company !Jy 
a mnJOrtty of 1t" preferred stock, were ()bjecto; sought to be 
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attained by the incorporat~ors of both comp~'lnies, it can 11ot be 
said that they exceeded their legal rights in prosecuting the plan 
hy which ~uch purpose is accomplished. 

1

I'he most l-;erious question in,·olverl is. whether the state may 
interfere to pre,·ent the issua11ce of the stock a nd bonds of the 
fc)wa a11d New Jersey companies, £01- the reason that the aggre
gate am(Jttnt thereof proposed to be i ss{~ed exceeds the market 
valt1e nf the s tock of the Chkago, Rock 1 slanc..l & Pacific Hail· 
way Company v;hkh the Jo\1\:a con1pany receives therefor; ot 
w heth er it may by quo ·watranto have a fode\ture of the char
ter 0£ the J o-..va company declared. on the gront1ds that such act 
is ultra 11irc.~ a n(l against public policy. 

The seventy-five rnillions of gold bonds issued by the lowa 
company, and secured by the deposit of the stock of the old Rock 
J sland Railway Company, are undoubtetlty worth their par 
value. The stock of the Iowa comtyany, held by the New Jer
~ey company, a11d the stock of the New Jersey companyJ t rans
ferred to the shar eholders of the o ld Rock Island Railway Com
pany, undoubtedly have son1e value. 

The market value of the stock of the Chicago, Rock Island & 
Pacific ~<ailway Company, at the titne of . t he mak ing of the 
contract re rerred to, was about on e hundred anu fifty tnillion 
dollar~. (n consideration of the t ransfer of this stock to the 
I6wa compa ny , h proposes to cause to be delivered to the stock
holders of the old l<~ock 1shmrl Ra.;]way Con1J)(lny, one hundred 
and twenty-seven millions five hundred thousand. at its faC"e 
value, of the: ~tock of the Ne'"' J er sey company, and seventy-fi V"e 
millions of the bonds o f the Iowa company. 

J s this transaction such a violation of the laws of the state C)r 

of its public policy. as declared by its statutes and courts, ~s 
wi ll authorize the state to interfere by. legal proceedings? 

The stock of t he old Rock Island Railway Company is to be 
purchased al a valuation of two hundred a nd two millions, five 
hundred thousand dollars in the stock of the New Jersey co~_n-. . 
pany and the bonds of the I owa company. The transaction is 
with the consent of a ll of the stockh oldet·s of the different c01u-
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panies. Xo one is decei\·ed or defrauded: ami It is the method 
whereby the Io·wa corpo ration seeks to obtain the ownership of 
the Chicago. Rock Island & Pacitic Railway CtHnpnny. an<l. 
through tbe ownership of that stock. the control o f its sy!'tem of 
railway. 

In the abse t1ce of statutoty prohit:ition. it is \\'ithit1 t1le power 
o f a corporation to issue its stock and boncls fo r property pur
ollased by it~ although the prcperty n .. "{:eived is taken at a 
valuation in excess of its 1·eal value. 

!1cmphis, etc .. R. R. Co. -;.•. Don•. 120 U. ~·· 299; 
BrO't{~n r,_ D1·dntlz , A1. d~ N. Ry. Co .. 53 Fed. Rep~, 

88g; 
Scow;.,;)[ '&:1• TltO)tCr, lOS U. s .. l53· 

The val iditv of the issue of stocks and bonds by corporations. 
in payment f~r property of less value than the par value of d1e 
stocks and bonds issued. is susta ined hv the decisions of the 
h ighest courts in the country. 

Memphis . etc .. T<. R. Cn. r•. Dow. 120 U. S .. 287: 
?coria & Springfirld R. Co. "-'· Thompson .. 103 111 .• 

187: 
Stein 'i '. Honx~rd. 65 Calif .. 6t(): 
Hand ley 7'. S lut:::. 139 U. S .. 41 i; 
Clark '' · Br·c:cr, lb .. 96; 
Fo:;:~ "'· Blair, lb .. 1 18. 

The only provision of our statute upot1 this subject i~ sec .. 

tion 1627 of the code. '"'hich provides: 

"No <:ertificate of shares of stock shall be issued. dcliv
ere<l or transferred by any corporation. ofnce1· or a~cnt 
thereof. or by the owner of such cert ificate ()f shat·es. w:th
ott t having endorsed on the face thereo f what amm~n1t .. or 
portion of the par value, has been paid to the c<~lf))(Jri.dt~n 
issuing the same. an<l whether such ttaynlcn t has heen m 
money or property." 

This statute not only does not prohibi t the issuance of shares 
of stock in payment of property, wh~n the actua 1 value &f :mch 

roperty is 1;ot equal t o- the face value of t.he share~ of st~ck 
~sued but contemplates that such a transactton may he ea rned 
out, j~1posing only the duty of the corporation ot· Rhareholdet· 
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to endorse, upo11 the certificate iss~1ed or rransfened, what 
amount or J)(Jrtinn uf the par value, has been f}<1.td for the same. 
and whether such pay.m~nt was in n10ney or property. 

In Sco<&.,:ll v. T/,(ryc,- it wa1-1 directly held by Judge Harlan 
that a ctJrporation had the right to issue its stock to its share~ 
ho lders

1 
\\lhere only a p(>rtion o£ the face value was paid there

for by s~1ch shareholder uncler an agreement that it should be 
fully paid stock, and that the sllareho1<lers should not be liabl-e 
to the corpc;ration for any unpaid portion cf the fa.ce -val-ue 
thereof, and that, a!1 between the sharel1olclers and the cOTpora
tion, such agreement was valid a11d binding; and that it could 
only be inqu'ired into by a creditor of the corporation. 

In Scymourr v. S. F. C. Associ:aiion, 144 N. Y., 3.44, it was. 
held that an issue of oot~ds, of a cot·porat.ion for the purchase of 
real estate, largely in excess of the actual value of such real 
estate at the time o f the purchase. was a legal transaction and 
that the bonds were valid. 

The prihciple decided in Scovill v. Th,a'jre't goes far beyond 
the question involved 11ete, and it 1s clear that in the absence of 
a statut()ry provisi,;;n1 to the contrary, a corvoration may issue 
its stock and bonds for the purchase of l?roperty, a.Jthough the 
face value of such stock and bonds so issued is in excess of the 
actual value of the property received by it, and that such trans ... 
actio11, if fr·ee frorn fraud, CAtt only be inqt'lired into lYy cre.dito.rs 
o_f the corporation. 

The right of a creditor to inquire into a transaction of this 
character \s purely a. private right, and sottnd public policy re
quhes that whatever exclt1sively pertains to individual interests 
should be left to the individual. The state should provide and 
care for the general int~rests and for those which are beyond 
the rfght o-f an individual, but it has no authority to take ~ 
either side of the controversy which relates solely to priva1e 
rights of individuals. 

The law gives to every individual \vho has suffered a wrong_, 
0 . 

ample powerf tnethods and ltberty to have that wrong redressed; 
and were the state to atten1-pt to take up the cause of an inqi
vidual, which pertains only to private rights~ it would atnoutlt 
to governmm:xtal paternalism, which must be as careftllly guarded. 

aga:inst 1tpon the orvc side a£; the :St1\"C't"{'tf.·n f'H.nn~r::) of the state 
must ~ t1pheld upon the other. 

Pcop!l' t·~ Ballt'trd. 134 N. Y .. 397· 

The fact that a coqJora,tic\n is an entity. rc.presenting nn ag-
gregation cf ski ll and c~<t pltal. dtles no t em-tail its ri-g·ht to t rhi1s
act the b·usine!;s which it 1s empo\\'eted by its cha:1·tet· ttl coil
duct. with exactly the- same freerlorn as a citizen. So long as. 
by the policy of thi:; state, the formation of c<H'porations i~ · pet
mitted. so long \\'til the rig-ht of sttoh (lt·tifici:ll pe1csc)n~ to :-tct 
within the scope of their franchi ses be in no sense different from 
the right of the it1d ividuaL 

The control nver the busfnes~ e6nduct .of either· by a court oi' 
equity is exactly the same, Contracts of either will be rec.tih'ed, 
annulled or speciti.c~)Jly enforc.ed, and the <.lt.~cties of either -&.~ 

fntSotee. or its right t1s ccstt.ti que trust, wifl he et1-f<Y.-ced and prO
tected. Any ille~a t c<>ncluct of either, le1:\di t1g to irrermrabi~ i11· 
jury,. ""iJl he en joined. A nnisance created by either will be 
restrained. and whenever either an ind ividual or a <::ot·potation 
becomes related to any otheT fndlviduaf Of COtp01·af1on Sh that 
equitable jurisdictio11 arise.~ to re11)edy some v.n-ong or secure 
some right. it tnatters not ·whether l>0th parties a.re. indi vi.(luals. 
nt both crtrporations. 01~ that one is a natural and the <rthcr ;1n 
a rt ificial heit'tg. 

Stocl~ton v. Am. Tobacco Co .. 36 AU. Rep., 976. 

The charter of a corporation ci>t1sists of the statt\te& under 
which it i.s fortnecl.. and its articles of incorporatio11 required to 
be executed ' and filed by the incor(X)irators; :rna the acts· o r ·the 
T~va ancl Xie:w Jersey corporations., in tfaJi::;:fen-ing theh· !'\tock: 
and bonds to the shareboldel-s of the Chicago, Rock I i-i1;Jnd & 
Pacific Railroad Cornpany, in considen1tion of the tn.tnsfc1· of 
the stock o£ that company to the Iowa corpon:ttion, are "''' itb1n 
the powers ccmtalned in their res1Jective drar'ters. 

The stock of the New Jersey cOmJ)any~ iMued and dd),tet·ed, 
is, at its. pat ,ralue, less than the niarket value of the stock oi 
the c_;hicago. Reck Island & Pacifie Railway Co1iip-any, t"eceived 
by the l O\\'a cotporatidn; and there is llc) 1statute u£ t his state, 
6r rule of Jaw governing ti1e condttct of. c!>rj10ra.tions, \~rhkh 

8 
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pr(Jhibits the luwa c<;fl1pa.ny from issu ing and delivering its 

negot iable l ~o ncl s to the st•JCkhnlllers o f the old Ruck ! :.land 

Railway Company. which. tt>gethcr wjth the !;lock of the .::\ew 
Jersey company. is recei\·ed hy such s tockho lder;;; in payment 
<>f the stock f> f the n\d Rock Jslancl Rai lway Company. t rans
ferred to the T (Jwa coq)oratinn . Such a transaction w o uld be 
valid if clone hy an individua l, and it is equally valicl when dune 

by the Iowa corporatiqn under the powers given in its charter. 
The only material inquiry for a court upon the complaint of 

a stockholder of either company '"·ould be, ·whether the contract. 
by which the l'owa cornpany acquired the stock of the old Rock 

]sand Railway Company. was fair ly made. fairly carried out, 
,wd the bonds i:;suc<l by the Iowa company in paynlent therefor 

were in fact issued f01· that purpose. 

T-'anncrs Loan d~ Trust Co. 'l'. Roclta:way f.· .. alley R. 
Co., C)g Feel. Rep .. II. 

It is suggested that the issue of stock and bonds of the New 
Jersey and I o\--.'a companies fo r the acquisition of the stock of 
the old Rock Is land Railway Con1pany. is, at their face value, 
so largely in excess ot the market value of the s tock acquired, 
tha t the transaction is opposed to the public policy of the state, 
and it should therefore take some action against the Iowa cor-

poratiorL 
In considering the force t: f this suggestion, it is fir st neces-

s('(ry to detcrillille what c<"mstitules the public policy o f a s tate. 

lt1 H ct.rtford Pirc h1s. Co. ·u. Chicago) 111. . & St. P. R. Co., 
30 L. R. A., J 97, it is sai<l by J udge Sanborn: 

"The L}u_b1ic poE~y ?f a state or t~ati?~ must. ?e deter
mined by tts constttutJOn; laws and JUd iCia l d~ciSlOnS. not 
by the varying <)pini_ons of laymen. l aw.ye,~s or judges as to 
the demands of the m terest o( the publtc. 

Jn the celebrated case of f,/ idal ·u. c,:rard's Executors, 43 U . 

197. !\1r. Justice Stor) said: 

'' Nor are we at liberty to look a t general considerations 
<)f the supposed public interests ar:d po licy_ of .Pennsylvania 
upon this subject. beyond what tts const1tut10n and laws 
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a nd j~tdicial de~ision~ make known to u:;. The quc~t ion. 
~'·hat 1S the public pollcy of a s tnte. and what is Cl)lH ran· to 
1t~ if inquirc~l into beyond these limits. \\'ill be found t~, he 
one o f g reat ,·ag-u e ness aml unccrtaintv. a nd tn im·oh·c tli~
c~ssions \\'hich c<ln scarcely come \\'itl;tn the rmwe of iud\
c•al tluty and functions. and upon whic."h men m:~· a.1a!' will 
complcxionally differ." 

1\-lr. Justice Peckham. in l.h titcd States -r•. Tra.n.,-.Hi ... sv lfl'i 

Freight Ass'n) r66 U . S., ~90. saicl : 

"The poli.cy of the governmettt. i$ to DQ £on.nd in its 
statutes_~ _and when they have not directly · spoken. the1·1 in 
the dect~tOns of the com·ts and the collst:u'lt practice of the 
government officials. '' 

.Jn Hclfr'r 7/. N atJ'onaJ .A1m·,:ue Ba,,/.,·, 45 I r• \ 4 .t . • ..;. :-... i"\ , • 4 J, l 1S 

said : 

_ "l\1u~h was said in the argument, and something is to be 
1ound m the books, about such liens in favor o f s to..:k~ 
hc>lders being void because against public po licy; but Sir 
Ge<?'rge Jessel._ 1\1. R., in dealing with that indef1nite and 
va r;ablc quanttty called 'public pol icy' said, in Pn'ntina cG 
rv R . t · C S' b 1 • cg1s cnng o. 11. ampson, L. R. 19 Eq. 465: cit must 
11ot be fo!·gotten that you a~·e nol to extend ad>itrarr1y those 
rule.s wh1ch . say t.hat a g 1ven contract is void as being 
agamst p ubhc pohcy . because, if there is nne thing which. 
n1ore than another, public p olicy requires, it is that men o( 
full age and competent understanding shalt have the utmost 
liberty o f contracting_. a.nll that their contmct!-i, w hen en ., 
tet·ed into freely and volunt<irily , sha11 be held sac1·ell , arid 
sh~ll be enforced by cou rts o f justice. Therefore yon have 
t h1s p:lran1otmt public policy t <) consider-that you arc not 
light ly to interfere wit h this freedoni of c<'mtract. Now, 
there is no doubt fml>lic policy may say tllal a contract to 
commit a crin1e, o r a contract to g i vc a rc\\•ard to an()thct· 
to commit a crirne. is necessa1·ilv void . The deci.,.ions have 
gone further, and contracts to commi t an inuno ral offense , 
0 1· to g ive nioncy or rewa rd to annt her to· commit itn im
moral offense, or to induce anothe r to do sorneth ing agaiost 
the general rules of m o ra lity , thou g h far ltlOre i n:defi~ite 
than the previons class, h ave always l.J.Cct1 held t6 be void. 
I .sho11 Jd be sorry to cxknd the doct rine mueh ft1rther.' " 

Under the statutes of mtr states nnd the <1Cci5ions of mu· 
courts, there should be ad<lccl to the subjects named hy the 
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learned ~taste!- of the Rolls, as tr) wh1ch the st~ le has the right 
to interfere. contrads in restra~nt ()f trade. and t he creation of 
monopolies to prevent competition_ 

'l'he consen!;u~ of t he judicial expressions upon this question 
is, that the public 1JPiicy o f a state must he determined by the 
statute and j udicial decisions of that state, and not by the opin
i<ms CJ f indivicluals, no matter how eminent. 

Tested by this rule, it cannot be said that the acts of the Iowa 
cor'poration are opposed to the public policy of a state, as no 
act has been done hy it w hich 1s a viola.ti<)n of the statute of 
the state, or of its laws, as declared by th e decisions of its courts. 

Jt follows, therefo re, that while o ne may be personally op
posed to the policy of a state in permitting corporations to issue 
their stock a nd bonds for the purchase o f property r in ,amount~ 
i11 excess of the actual value of such property, the question 
is one which must be referred to the law-making t)OWer of the 
~tate for its action, rather than to the courts for their decision 
under the present statute. 

While the fact that there is no statute in this state by which 
corporations are regulated and controlled as to the issuance of 
corporate stock aod bonds under the circumstances of the trans
action under consideration, may be cleprecated, that fact exists,. 
and no proceedings in behalf o f the stat e, without legislative 

action, can be mainta ined. 
For these reasc>ns, I atn forced to the conclusion that the acts 

ot the l owa corporation are not u./t>ra. vires, nor opposed to the 

1~·thlic \.. ~.Uiro:, n f . thf' r;,t:1 t:e \n a sense ·wh ich will enable the state 
to arrest the transaction or tnaintain an action of quo 'lUartl1'11tO> 

for the di ssolution of the corporate f ranchise. 

September 13, Igoz. 

Respectfully submitted, 
c n As. vv. l\1uLLAN~ 

Atto1·ney-Gcneral~ 

To Tlll~ HoNofv\'RL'E A . B. C u MMINs. 

C o-:·crnor of I o-::c•a. 

. ~ 
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APPROPRIATtoNs -=- Constrnction of chapters l SB a.nd l 77 of 

the acts of t he Twenty-ninth Uenern.l A~sembly. 

SrR-In response h1 your l'CCJliC~t o f the 29th ullimu for a 
construction of ch:1pters 183 nml 177 o f the act~ nf the Tw('nty
ninth Gener,al 4\ssembly. su far a:-> they relate to approprintilm~ 
made to the public institutions of the state. l suhn1i t the fol 
lowing op iniou: 

The appropriations made by chapter 1 R3. which arc not j)n.y·
ablc quarted y. may be dt<lwn at ttny time hy tlH.~ ofticcr~ of the 
institution fbt" which the approfu·hHiPn i~ made. whenever rc~ 
quirecl for the purpose of the nppr()printi on . 

The effect of the provisions of chapter l77 upon snch a ppt'o
priations is on1y to extend t he tirnc w ithin which they nwy be 
draw n until the end of the fiscal year. viz: J une 30, I90J. 

C nder the {Tt·ovisions o f chapter f 77. · appropriation~ which 
are to be paid quarterly ~hould be cotnpntcd and p~tid pro ra ta 
to the firs t day of July. 1902,·and after that da te they should be 
paid in quarterly installment: on the fil·st clays o f July. October. 
January and Apr-il. 

September rg, 1902. 

l ~cspccthllly submitted ., 
CrrA~. \V. ~fuu,AN_. 

A ttomry-C cnernJ. 

To T II£ HoNoro.ncrt GILBF.RT S. CrLlri!R'I'SON, 

Tnwsu·nT vf State. 

BANKS-SAVINGS DEPAR.TMJt~N1'S oL~·- I t is held that national, 

state and private banks tnay organize and conduct 
savings depart111ents, iu connection with theit general 
banking bug] ness, and that i ndi vid un.l!t, pattnt~l'ship!-i 

and private corporations ma.y, Anbject to tl1e same re
strictions) ebgage in and c~rry ou :1 .. ~avings bank busi
ness. 

SIR- Your favor requesting my opinion upon the follt)wing 
questions is received: 
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First-Is the organization and operation of savjngs depart
ments by national lmnks in violation of a11d contrary to the Jaws 
of Iowa? 

S e1--"01ld- l s the (.Ji-.ganiz.ation and operation of savings depart
ments by state banks in vrolati<,m of ancl contrary to the laws of 
l<>wa? 

Third-fs the ()rganization and operation of savings depart
tnents by pr:vate banks, corporabons, partnerships or persons en
gaged in husir1ess other than tfanking, in v1olation of and con
trary to the laws of Iowa? 

1:'hese questions a6se unde1· section 1859 of the code, which 
provides: 

''Any lyank, banking association, private banker or person 
not incorporated under the provisions of this chapter, or 
any officer, agent, servant or e.m.ployt" thereof, who shall 
advertise, issue or circulate any card ot other paper, or ex
hibit any sign as a savings bank or sa·ving-s institution 
* * * shall be guilty of. a misdemeanor," etc. 

Befot•e taking up the <:onSb'llCtion of this statute, it is im
portant to determine the right of perso11s within the state to con
duct a banking l:n~s:iness, and the power of the legislature as to 
the control thereof. 

:t\t common 1a w h~tnking· in a11 of its b·ranches is free to alL 

State 'Zl. W oodma1'lse, I N. D<\-k., 246; 
Ptrople ·7). Utica Ins. Co.~ rs Johns., 35~; 
Morse on Banking, sec. 13. 

\:Vh.ether a state 1eg~slatnre has power to prohi)'Jit it1.dhriduals 
frotn transacting a banking busihess, and to confer such right 
soleJy upon corporations, is a question upon "~;~tbich the courts 
differ very wi~ely, and as to whic·h the adjudicated cases are 
wholly irreconcilahle. 

In the recent case of State v . Woodnwnsc, su.pra~ the supreme 
court o.f No1·th Dakota held that it was \v"ltbin the power o-f a: 
st.ate legislature to- regulate the business of banking, even to the 
extent of prohibiting private persons or partnerships fron1 err~ 

gaging tl1ereio. This decision is based upo11 the authority of the 
early New York cases, and t he text of 1\t( r. Mcn:;f): N!~Nl thereon. 
An exan1h1atiori of these cases discloses that 1he question., as to 
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the right of indi,tiduals to conduct a banking bnsines~. wa:-: 11t)1. 

the J?reci!'le question 1..1pm1 which the decisiuns turnecl. 
In Sta.tt·' ~~. Scongal, 3 S. Dak, 55· the supreme conl't of th~t · 

~tate held that it was not within the power of a state lcg'islatur~ 
t<> Jkohibit private perso11s from er1gaghtg in the hnsit'c:-g.~ of 
1:iankr1ig, p lacing the decision upon the gr.Dttnd thitt it i~ not n 
constitutLona:J exerdse of the legislative power. tmder the t'ttll ice 
po,ver of the st~'lte. to de))l'i\re the citizen of the .-ig·ht t~ carry on 
the business of hanki1ig, and to confer such pl"ivileg~ exclusive\)" 
tlf.J.On c6rpora.ti ons organized under an act o·f the legislatut'e. 1""he 
po:~it ion taken by the South Dakota ~ourt is uf>hetd by ~ very 
ahle and. convincing opinion written by Corsot1 .. J. 

A careful comparison of the op-iniot1 in the Sco7tgaJ case with 
that in the l"Vo()dmanse case and the early New York cc.tses . 'in
e,·it;'lhly lea<ls to the conclusion that the do('.trine nnnouncc:d by 
the s~mth Dakota court is the more logica.l find SOt:tnder priil-' 

ciple of la.w. 
'l'aking then the do~u-ine enunciated in the Stou.gal case :.'l~ 

Jayitlg <kHvr\ th~ coned principle of law as to the power of a 
~tate legislature to prohibit private it1divi<h,als from engaging in 
the lmsiness nf banking. it fo \l()ws that every pet~on in the s tate 
has the legal right. under the constitution of the United States, 
to en.gage in and carry on tbe bu.siness of banking, subject to 
~nch reasonable regulations as the state legislature may deem 
it necessa-r-v t:o make in relation thereto. Such right 'neeessat·ily 
extends toJ all classes. of banking, and includes savings as well 
as c01TiflJerda1 banks. 

.t\ pparet\tl)' recognizing this right, the state legislafurc luls 
n.ot attempted to ·prohibit any l;~mk·. I1a i1king ass-ociatio n, tkiv:\te 
hanker or pe,-son 11ot ineorporated under the prtwisimis of chap-
ter TO of title IX of the code, frotn e·ngaging in and cartyhig ott 
t.he business of a savings- bahk, but does prohibit sttch h;\:111< , 
hat'lking asSociation, private banker or person not incd.>rp.o1·ated 
under such Jaw, frcrm advertisingf by issuing or circulating any 
cat:d Or ·other paper, or e}th1biting atiy sigti, that j.;L1Ch hank. OOilk
ing asso~iation, private banker or person, is a. savitigs hank (;>r 

savings institntion organized and trat1sacting business unclc'r 
chapter to of title IX 6f the code. 
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The pur[>< .~ of 1hi.; statute is to prc,·ent the public from be· 
ing clect~iYcd a~ to the character nf the bank with which it may 
desire It• trausact bu~ine$s. 1 ( a ~avings hank is conducted by 
private i~1d1Yiduals. it can not seek the confidence or business uf 
the public under the ach·ertisemcnr that it is a ~:l' illj!S hank or 
!iav111gs in-.tiunion organized unrlcr the laws of the state and 

subject to stale ~upcrvision. . 
A similar pruYi"ion is fountl in 'ection 1862 of the code. wh1ch 

provides rhat no partnership, indiddual ur uninc<>rporated asso
cit~tion, eng:'lg-cd Lll buying or selling exchange. receiving clc
poslts, di~cnunt iug nutes and bilb. ur other bank-ing business, 
shall incorporate or embrace the word "state" in it:> name. By 
this :;ection the right of indi\'iduab ami tmincorporated associa
tions to carrv on the business of banking is fully recogu1zed. and 
they .are si~1ply prohibited from advertising, by incorpc.rating 
the wotcl ''state" in the1r name~. that they arc organized under 
the banking laws of the state and subject to state supervision. 

\~'hile there are no adjudicated cases upon the identical queS· 
tiorLo; under consideration. general principles of law h:we been 
enunciatecl b) \'arious courts and text writers, which are in har
mony with the general principle stated. 

ln ,VatioiUrl Bauk 'i', Ft·rgrt.S~II, -18 Kan., 739, it is said: 

''And a bank may certainly, as a part of its legitimate 
hanking business. receh•c deposits. pay interest thereon. se
cure its depositors by !Jonds or any other lawful m~n~, and 
loan the 11101\ey which it recC:,·es as g~mer:tl de(Xhtts.' 

This was said "ith reference to the powers of a national bank. 

In Zane on Banks and Banking. ~ction 122, it is said: 

"Tl1e power of an ordinary chartered bank to maintain a 
savings bank department !'leem~ not to hav~ ~en made ~~te 
subject of adjudil;:ation. But sm~e the recel\·~ug of depo~tt!l 
is n hauking transaction. antl smce the mamtenancc of. a 
savini{S bank department 1!'1 merely one me.thod of ~ecen
ing de1l0sits, there <mght to be. no .doul?t ~n the mmd uf 
any judge that .;uch. a pmceedmg 1" w1thm U1e c~r,orate 
power nf either ~ n<Jtmual or a state chartered bank. 

The powers cfnferrellupon nat ional uanks by section 5136 of 
the Revi~erl Statutes of the L'niled States. arc broad enough to 
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cover the business of conJucting a ;;avmgs department oi a na
lt•:maJ bank; and 1 fint! npon tnquiry th~1 t many national h:mks 
under this conslructinn nf the1r powers. have organized and are 
11nw conducting :.adn)l's departmcut«. 

In TT"csfem Yatiou<~l H1111k <'. Armstrong. 152 t.;. S. ,,..Jfl, it 
is said that all incit.lent;J I power:; ncce-;s~u-) 10 carry 011 the husl

n~s (Jf l::mking arc impliedly gr:mtcfl under the nati\>llnl bank 
ac1. 

It is undoubtedly within the power nf the s.tatc to determine 
the class of business which shall he cnnductcd by banks incor
porated under chapter J of utlc rx vf the COOt:. aml to \\lthhuld 
from such institutic>llS the right tr• carry rm a savings dep:trt 
mL·nt in ~'' nncction wit.b their general banking bu~iuess. Sucl1 
uanb:s. hr.wevcr. arc aulhurizccl, uncler the presem Ia" and the 
-cl,art.ers conferred thereb), to transact :1 g<mt'1'al banking busi
ness \\hich may pt•opcrly include a sa\•mg-s rlep:trtmcnt. unle-ss 
the right to comJuct the same has been "ithheld by the legtsln· 
turc uncler the pro\'lsions of chapter::. T 1 and r2 of tnle lX oi 
the cod~:. There is no provision in either of these chapters 
which 1 r<>hiiJit<:. hanks organized ullcler the state law from main
l.'lining saving-s departments. 

1 have therefore reached the conclu<:.ion that, subject to the 
restrictions < r sccrtot\ 1859 of the code. prohibiting the us.e of 
the words "-<aYings bank" ami "saving!'. institution," in adver
h~>ing U1e1r husiness to the public, nnnounl, state and private 
hanks m:Jy lawfully organize and conduct a savings •-kpartrnenl 
in c:mmcclion with their general banking business. and that in
divuiuaf<;. ['Artnerships ant! llri\'ak c~rpor:uinns may, ~uhject to 
th\! <.ame rcst1·ictil•ns. engage in an<l cal'l)· 1-11 a sadngs bank 
husi ness. Re~pect fully sul.m1ttcd. 

OCtCJOCl Jl. 1?02. 

Ctr AS \\' Mr.l.f,.:\N t 

.ltlomt·y-Grl/l:rcrl. 

'To HoN. FJt.-\NK F. :\JP.tuu.u1. 
.Jrulilor 1/ .S'Inlc. 
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CoMMlS!>IONER <H' LABOR- Construction of chapter 150 of the 
a.cts of the Twenty-ninth Oenend Assembly. 

Sn~-Y(,tt rcq11c<>t an official upinion from this office on the 
question whether chapter 150 uf the: acts of the Twenty-ninth 
Ccneral /\sscml,ly i~ in conflict or repeals that port ion of section 
2472 of the cndc, ;,s amei1de.d hy section 3 of chapter ~J7 o·f the 
acts of the Twenty-ninth General i\ ssemhly. which imposes 
11pon you, HS labor .cntnmiflsioner, the dnty nf giving notice to 
the ow ne.r Qr per~on in charge nf a factory or bt.1ilding, of t11e 
failtt r c to P'~ovide such factory or ln1ilding- with a fl1·e escnpc for 
the safety of employes, and if the same js not rerncclicd within 
sixty days aftc1· service of such notice. yon shall gi\·e the county 
attorney of the county in which such factory of building is sit

tJatccl, written notice of the- faet~. 

In section 4 of chapter rso of the above acts, a like duty 1s 
imposed upon the chief of the fire· department or the mayor of · 
each city or town where no such chief of fire der>artment exists, 
or the chai rman of the board of supervisors, in case such build
ing is nol within the corporate limits of any city or tcn•vn. with 
the further requi rement that such notice shall be sentecl upon 
the ag-ents or lessees of the owner or ow·ners. pt·oviding such no
tice ean not he served upon the owner or owners thereof ~ and 
further provhles th<,'t the notice served under this section shaH 

comtnand such owner. owner.s or agents, or either of them, t<,~ 

place o r cause to be placed on said bttilding f>Ltch jire esc'ape wJtb
in sixty days after service of such notice. 

1.'he disti nction between the duty imposed upon you as 1al)()r 
commissioner, ancl that imposed under section 4 of chapter t so 
of the above acts, 1s that voll are only required to serve notice
that such owner o r owners have fai led to provide a fire escape 
a!" provided by law : wh ile the duty imposed under section 4 of 
chapter 150 of the above acts requires that such notice shall 
command such owner, m.vners or agents. t)r either of them, to 

place or cause to he placed upon said building such fire escape~ 
that is, under the 6rst you report a failure to com.ply with the 
law, while llmler the latter the notice commands a con1pliance 
with the law. In this vve can see no inconsistency between the 
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dut ie~ imposet.l under the :;epa rale a~.:t~ of the Twenty-ninth Cc-n

cral As:-embk. 
L'nder ~cctim1 24;2. as amende<\. you ~rc not reqtH rctl i,, gn 

an\. farther than to serve notice o f the fa ilurc of :-:nch person nr 
pc~~ons to pro,·:de such building with fire ~..·:-.capt'. Section (J of 
chapter I 50 of the at'JO\e act:' repe~tl:-: <ltls t)r p:trt~ ,,f act~ ,)nly 

which a re incQnsistent with this chapter. 
Ilavi11g determined that tl1e amend1l!Clll 1o ~eel in11 ..!~72 oi 

the code is net mconsistenl with t hnpte1· 1 50 of the abO\'e act~. 
we must there iore oondude tho:1t ~edion 6 of chapter 1 .~o does
not repeal tlw amendment to ~cct1tH1 .?47 2. irnpo~in~~- ttpon ynn 
the- <lmy al){)Ye mentioned. 

:\ oYcmbcr 20. H)Ol. 

Respect fully suhmiltcd . 
C I 1 :\S. )\. VAN \' l.l•:CK, 

/lssi,,·/ant ... 1 tforllc'')'-Gt•1lcr(1 / . 

To Ho~. Enw:\JW D. R1ucnA~t. 
Commi.,·sioncT of J.alJor. 

ELECTION - CErtTTFTOATE oF --A nTHO t<JTY oY. OovRH~Oit 'l'O· 

VviTIHIOLD-( I ) The work of the cn.n va.Hsing bo~dd is 

ministm·ia.l, a.n d it is. its duty to com pnte tbe number 
of votes cn~t for each candidate a,nd )~Rue fl, certM1cate· 
in accord therewitb, unless i t sbttll be cleatly shown 
or apparent that the retnro s are false and' frn.udulent. 
(2) It is held t11at a certificate of e lecli1on givon by the 
board of canvassers is only evidence t hat tho holder· 
has re~eive.l votes s uffi cien t t o elect him. and does not 
preclude an inquiry into the qucAtion of his qualifica· 
tion prior to taking ofllce on a. prima (ac1:e title. 

Sm-Upon the question of the pt;wcr and duty of the g-rJvernot~ 
of the state to withhold a certificate of election from a candidate 
who has received a maj odty of the votes cast in ;l eongressionar 
di~lrid of the state for repn~sentati ve in cong ress, l submit the

following opinion: 
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An examination of the ::wthorit ies upon the question discloses 
t\\'(J well ~cttled principles o f Jaw: 

First-The ~tate board of canvas:-;ers are ministerial officers 
only. whose duty it is to recei,·e the returns from the yarious 
cou11ties a11d dccl;:n-e the results as :-:hown by the face of the re
turns. This 1c.; the general doctrine. ancl has been dcciJred ia 
the e lectio n cases before congress and i11 the s tates of Alabama~ 
.!\ rkansas, California , Florida. ] Jlinois. Kansas. Kentucky, 
Nebraska, New Jersey, New York, North Can1lina, Ohio, Penn
sylvania, Tcnnc.sl:lee. \Vr~con~in and South Carolina. 

Cndcr the ltlorida statute. vvhich fJ'l·ov:des that tl1c duty o f 
the ~tate canvassing- board is to canvass the votes of the election 
as s hown hy the retu rns, and if any such returns at-e shovn1 or 
appear to he !-iO irregular. h1'Tse o r fraudulent tha t the board are 
unt~blc to determine the true vote for any officer o r rn·ember. they 
shall so. cert;fy a n<l shall not include such return in their deter
m ination or decl;;tration ~ it was held by t he supreme court of 
that state that this statute did not give authority to the state 
hoard of canvassers to determine ·whether a n election was Je
gaJJy held ot- the vote legally cast; that by the phrase, ''hue 
vote," was meant the vote actua1ly cast as distinguished from. 
the legal vote. 

ln People 1;. Ifillm·d .. 29 Ill. , 4T3~ 1t is said: 

''These officers (the canvassing boa rcl) are clothed w ith 
no discretionary pow.e r . ~'fhey are to open said returns and 
make abstracts of the votes as they appear in said returns,. 
and the ~clerk is to deliver a certificate of election tc each of 
i.he persons having the highest numb-er of votes as nlani
f.cstecl by said return. They a re not a llowed to reject a ny 
returns, or to dedde upon t heir validity, if on their face 
they arc ma<ie in compliance wjth the Jaw, and in the form 
prescribed by the statute." 

T n Indiana it was held that the board can not consider any 
qt1estions as to the val idity of th e elect:on. hu t are to cast up 
the. votes given by the proper dcctnnen ts and declare those 
elected ,,vho appear, fr01n the face of the documents , to have the 
highest number of votes. 

Moore 'll. K.essle·rJ 59 Ind., I 52. I 

I 
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\Vithout further 'luoting from the many decisions in the \'ari
uus s tates upon th1~ question. it is sufficient tu :<ty that the \\'CII 
sett led ru1e of law is that the work \)f the cam·assi n(T board is ~ 

s trictly mini~terial, and that it is their duty to compute the num
. ber of votes cast for each candidate :~n<.l to issue a ccrtif1c:lfe in 
accord there\\' it h . unless it shall he cle:1rly s ht)\\'n or app::trent 
that the returns are false and fraudulent. 

S ccond_.._It is an eq1.1a:lly well settled rule of l:lw that a cer~ 
tificate o f election, given hy the hoard of can va~scts, is onty evi
dence that the holder has received votes suf11cient to elect him,. 
and does not preclude a n inquiry i11 to the q ltestion o f his qualifi .... 
cation prior lu the taking o f !he seat upon a pr-ima. fach~ t itle. 

. 
}{ cufucky Eli)·ct ion, z Bart. El. Cases, 327; 
Smith t'. Bt·o'u•n, 2 Bart. 1:!,1. Cases, 395; 
.AJ cGec v. Yow1-g, 2 Bart. El. Cases, 422. 

In the case under considerat ion , the power o f defenf1ining the · 
el igibility of Judge \.Vade to a seat in congress is. lorlged cxclu
~iYely in the national house oi representatives. It i~ a 111a ller· 
which that body must determine if objection is made by a n"y 
o ne having the right to object to J udge \~\fade' s taking his seat 
in congress. The failure or refusal of the governor of the state 
to issue a formal certificate of hi s election wonld in nowise affect 
t h e power of that body to seat him t upon a showing that he re
ceived the highest number of votes cast in the Second congres
sional district of Iowa at the last general election for a member 

of the lower house o£ congress. 
Und er these pri ncip1es of law defining the .d11ties of the state 

canvassi ng board and the powe1· of congress to d etermin<."" the 
eligibility of any person elected to a seat therein, I a.n1 o f the 
opinion that a certificate of election should be issued to Judge 
\i\!ade, if it is found that he has received the highest number o f 
votes cast in the Second congressional district of Iowa for any 
candidate for a scat in the lower house of congress, and that 
the qucst i011 of his. eligibility to that office llltt s t he left to the 
national house o f representati ves, \•vith whot\1 the power to de>

termine such question is lodged. 
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Under thi ~ \·ie"· it is nut nccessa ry tCJ determine the question 
whether in fact Judg-e \Vade was. at the time of the general elec
tion, or now 1s, inel i::61Jle to the office c f 1·cpresentative in con-
gress. Respectfully ~ubmitcc:d, 

CHAS. " '· J\1t'LLAN, 
A fl orncy··Gcncrnl. 

Deo .. ·mher 9. 1902. 

'To ,,. n g H o:-:oRA m.J~ /\. B. CoMMINs. 

GQ·uern.01' of J o·wa. 

BoAttD oF MEDICAL ExAMINERs- RrGRT TO PAY ATTORNEYs' 

FxEs-It is held that the board has power to employ 
attorneys to appear in court for it iri actions brought 
against it for a writ of mandamus, and the fee paid 
therefor ~s a proper item of expense to be paid by the 
boaTd out oi its funds. 

Sm- Complying \vith your request of Decen1ber xoth for n1y 

opinion as to whether the iten1 of fifty dollars attorneys' fee 
s hO\\' D by the report of the state board of medical examiners is 
·a proper expenditure to be made by such board, I submit the 
following: 

Section 2583 of the code, as amended by chapter 90 of the ..... 
acts of the ~rwenty-e·ighth General Assembly. provides that each ·-~~/~ 
member of the boc:u·d shall receive. out of the fund created by . ;~~:r.I~: 
the payment of fees by applicants for examination, the sum of _ :~\) 
eig~1t dollars a <lay and_ necess~ry traveling ~xpen~es for the time /~:~·::.~ 
he tS actnally eng-aged 111 the d1scharge of hts duties as a member .7~rJ 
of the board. The secretary sh::t11 receive a swn not to exceed ;_(l\~~1 
twenty-five dollars per n1onth :-tnd his necessary expenses in- · :-~~~j 
curred fm· services which can not be per formed a t the capitol. .. ·:~0t~ 
All printing, postage and oth~r contingent office expenses nee- =-~ ~~.~~~ 
essarily incurred under the provisions of this chapter shall be. ··_t 
paid from said fnncl. Any halance of Raid fund remaining shall <;~ · 
be turned over to the state treasurer for the use of the school ~ .. ;;J 
f 1 

0 ~·:·' .... unc . · --~.?=.~~-;: 

.·:.1 ! 
\ 

t 
I. 
t 

1 ~7 

\\"hile there is no specific pn)\ i~i · )~l f l)f the employment <' f an 
attorney hy the buard, or iL)r p!l~· ing· the fe-C'~ of tine whn is nec
egs;u•i ly employed. 1 think the pn)\"i:-ion made f~,r tile p.1yHlclll 

of contingent office expenses should he lihcrally constn1cd. aw.l 
if it is necessary in the discharge of its <lutie~ tn cmplt)y an :tt

torney. f think the board has the power to do Rn, and that the 
fees charged by such attorney arc a legitimate item llf cxpcuse. 
which may be paid out of the fund rt.'"Ceived by the ootrcl, No 
other construction of the law woitld give to the hoard the power 
and efficiency which the leg·islatnre e\·~dcntly dc~~ ig-ne<l tt-, t4)nfe r 
upon it. 

Actions may be brot1ght again~t it foi· a writ o f rnanJamus f'lr 

fo·r other relief. and it is absolutely necessary that the board 
shall ha\'e the powe1· to employ attorneys to appear in court for 
i't in such cases. that its right~. as well as the rights <~f the 
state. may be protected: and wl_1en it is found necessary to em 4 

ploy an attorney for Sltch purposes. l think the fees paid for the 
services of snch attorney are a proper item of expense to he paid 
by the board out of its fund . 

Rc~pcctf ully submitted. 

CtrAS. \tV. Mur.l.AN. 

December I 2, I 90.2. 

A II orJJcy~c;cJ;cral. 

Th HoN. G. S. GILBcR'I'SoN. 

Trea~nrrrr of S~talc. 

BoARD oi<· VETERINARY MEDIOAL ExAAfiNEHa~~ ExPENSES 

oF- It is held that items reported as paid for printing, 
postage, attorneys• fees. stenographic work and 6thet 
items of like character are proper expenditures made 
by the board. 

SIR- Replying to your request of December 1oth f<H· my 
opinion as to vvhether items nf cxp<'nse conttlincd in the rtr1•)rt 
of the state hoard of veterinary medical examiners fllt~ postage, 
nttorncys' feesT stenographic work and other itCIW~ ill a<.lditkm 
to the p~r diem and traveling cxpcn~cs of memhers ~f the board1 
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arc prPper ittlll' oi exiJ<:Il:>C, which may be paid from Lhe fwtd 
rcce;\'Cd by the hnaru for cx:amination, I sub111it the following: 

1 t ,, :ts umlvuhtt:dly the intent.itm f>f Lite legblature, in creat
ing :t state IJo:trd of veteri nary medical examinets, to confer 
npun such hoard the powers nec~sary to make it an efficient, 
adi\t~ b01h·. and cap:•ble o£ carrying out Ll1e provisions o£ the 
Matutc IJ\' which it wali created. In order lo become efficient, 
and to c<;rn e>ut the intent of the legislature, it is necessary that 
it should !;ave substantially the same powers as are conferred 
upt)ll other state bvard<. of like character, and if such powers are 
not directly and specifically conferred by the act which create\1 
the board, they will I.Je implied because necessary to carry out 
the will of the legislature. 

l'rinling, postage. s tenographic work and other like itet11S are 
undoubtedly necessary to the efficient work of Lhe board. ~t 
is aiSt) equally true that if, for any reason. the board finds .1t 
nect!SS:lry to cmvloy an attorney, ei ther to defetld the board. m 
actions brought agaiust i~ or otherwise, such employment bcmg 
neces!;.'lr)' to e11force the stanttc and carry out the will of the leg
islature, the board would, in my opinion, have the power and 
authoritY to employ and pay such attorney, and the amount so 
paid wo~ld be a legitimate item of expense lo be paid from tl1e 
Iund received by the board. 

Any other conslntction placed upon the statute by which the 
board was created, would abridge its effective powers nod 
greatly le«sen its efficiency <\!> a slate instn1met1lality. . 

I 3111 therefore of the op1nion that the items reported as patd 
fur printing, postage, attorneys' fees, steuogrn~lt:c work and 
other items of like char:tcter, are proper expendttures made by 
the lx ard and that the provisions of !it.'Cliun J t o f chapter 93 of 
the acts of the T\\cllty-eighth General Alisembly, which fix: the 
comrx:11sati<.'n to be received by the members o[ the board, do 
not apph· lo the tlnss of expcn!;eS referred to. 

• Respecth.tll) submitted, 
CHAS. w. M~LLA. ..... 

A ttorucy-Gmcrol. 

December 12, 1902. 

To llo~. G. S. GrL'BER'tso~. 
Tuasurcr of State. 
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M oTllAL lNsURANOE AssoctATI ONs-CBAJWEB YOB MBMasn
sBIP APPLICATION-Such associations cannot cuarge or 
collect n contingent fee of one half book or bo3rd rate 
or any otber sa m except policy a.ud survey fee at the 
time the application for membership is made, Ol' n.t 
the time tbe certificate thereof is issued. 

Srrt-Compl) iog with your request of December r7th for an 
opinton as ro what charges mutual insurance assPcintions, organ
izeclunckr chapter :i r•f title IX or lhe code, may require pcr-.on.:. 
to pay at the time application for membership is made, o r wht'll 
certificatt: of membership is issued, I beg m submit the following 
opinion· 

Sectton 1765 of the code provides: 

"Such associations may collect policy and survey iee•. 
;u1d such assessments as may be provided for in their artide« 
of incorporation and by-laws, and prO\•idc for such cxpenst$ 
aocl losses as may IJe required in the conduct of their busi
ness.." 

In enacting this ~ection nf the st.a.lule, the legislature has g'l' ~1 

authority to associations. organized under chapter 5 of title IX. 
to collecl ftom their members policy ami Sl.lrvey fees, and sw h 
a.~sessments as may he required to meet the losses and C>.l>e.Mes 
incurred b\' the association~. In so granting authority to collect 
money fn; the purposes namccl, the legisl:lture has withheld 
from such as~ociations the right to collect money from their 
meu\ber-. in any o ther manner llr for any other purposes than 
those named in the section. 
~o authority oi law. therefore, exists for an association o i 

the character named to charge or collect a contingent fee o£ one
halt of hook or lx>ard rate. or a.ny other sum, except policy :md 
survey fee. at the time applicati011 for membership is mnde. or 
at the tim~ the: certllici\te thereof is issued, and any such charge 
is in violati«m of the chapt.,er of the statute under which the--e 
associations are organized. Respectfully submitted. 

CHAS. \V. M\'U,AN, 

December 29, riJ02. 

To lioN. FRANX F .. MS(arAM, 
.ludllor of Slate. 

9 

A lforncy-Gcltl:rnl. 

- 7:J 
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lNl:>UltANC!ll 0o~II'A~tK~ - J.~x.o.MtNATION oF uv AumTon OP 

STATlt \1) It i ~ lleld that when the auditor or otber 
pcnmu appointed by biro mnkes Ml exa.mina.hon of an 
tusurance company, he or the person bO apvointetl has 
the right to retn.in the mones pnid hy t.l.e com pu.ny 
examined for expens~" incurred in making lbe exa.mt· 
nation, or nN corupemm.tion if it is mado by one who is 
not rereiving a. ~alury from the stuLe, aml that the 
Mt<htor is not required to n.ccou nt for uml p11y the 
mont!.Y so received into the state tr€'11'\UtJ. (:!) lt i :~ 
bald lbat tlle vbra.se "fo1·oigo iusurauce l'Olll pd.ny'', 

used in secttou 1 ia3 or the code, must be lleltl to mea.n 
every insurance compo.ny not organized under t he 
laws of the s tate or Iowa. \S) U is held tbn.t it is t he 
d utv of tho auditor to keep a.n official record of exam
inations mnde or order ed to be made by him of Hlsur · 
a.nco companies, anu or tbe money paid either as 
etpeose~ or com!Jensa.tion for such exa.miuation, and 

t.o "bow Ute same w tLS paid. 

SIR:>--Hd•>l'e tal\m~ up the lc~nl rluc.,ticm-. invoh ed in yon• 
rc<Jit~l (or an npinit>11 as I•} whether tht: aUihtur nf ~talc is l'C

quired hy law tu account fur and t>:tr intu tht! .mte treasuiJ: th{' 
e.x1~n..e' :uul feel' ret4.'1Vcd l>y him. or hy al\\ pe~l ~p()Qtnt~l 
b) him. iiJr the cxaminati<>n of in~uranre comparue- clom~ huM· 
nc!i.; in this state. I clesire to say that the statute:> regulaung tht> 
\lu.,ine ... s uf insuranrt' compa.nic:. within the ,.tate are lOU con 
fiicting aull inharmouiouc: that it is allll<>Sl imvo~-.iLie to rt"cnn
rile the variouo; provi~ion~ wlucl1 have been mc"rpc:rratc.l tnto 
the -;tatutc IJ, clifferenl legi4aturc,.. 

T he in~n~nre la" ~ of the c. tall' -.hnultl, 111 my jud~ment. hr 
repealed anrl a new insurance code enacted. with hamroninus 
tnu·i ... inn ... ' ' h.d1 will cure the man)· ~lnri o]! tldcct ... e."l~hng '" 

the: present "tntntc. . . . 
\\'itl1 thi· ..;tntcment a ... tn the pre~ent cunthnon oC th~ '""ur-

ance )a11o; n i tl~ :.ta te. l ''ill now t~ke up the question,. uf'O" 

,, hich Ill) ••piniL.n i~ requested. 

RF.F'ORT Of' TIJ.E \T'l'ORXI::\' ·Gt:~T.RAt .• l:.il 

Th~ in.;unmce law:< of the state conSISt ,f chapter,. 4, ;; C., 7, 
ll 1\fl•l •1 1 t1tle IX c f the cndc, au•l the amemlment- tlwretn 
.. im·e IX(ii· illlll chapter (,5 I r till' act' .. r the '1\\(•llt\·-cighth C'..tll 
trnl \-• ·ntl•h Tht'!>t· ~l1ttute.. rcco,:..•Pile ;mel attempt tn regu

lntc: '"" gtm~rnl cla ... -.c~ of 111~nrancc. 11z: insurnurc other than 
Ji(,. ancl lift n:.ur:mce. Chapter-. 4 .m<l ;; uf IItie IX regulate 
r• lllflllllll.' ... an• I assc l'lrttiVlh conch1cting thl' In• me,., of in .. unmce 
~·thcr 11.111 hie Chapters «,. ;. I< anrl •J. ami cllill>tc:r 65 of the 
:11·1- ui the: ' t\1 cmtJ-tlghth Gencrnl .\-..rmLh 11:latc tu tlw \'anou~ 
da .. ·e- •li lifl iiNITlnlce l'OIII(l:UliC:. atul u~><.ciat1un ... nncl re!!U· 

latr rhc ,.amc. · 

:O::cct11 11 1 i'.i 1 of the tocle. wh1ch is a part of ch:IJlh:r ,., aut.h•,r 
•re' tht• uc.l• • r c>f ~•me. '' henel'er lu: -.Judi lind 11 ex.pcchelll. ll> 
nppui:n •JIIe c r llh)re per ... ms, not onlrcr". agcnl-. ••r "tockh()hlcr-; 
,,( an~ m•urance C'\ mpan) •It •mg bu•ines!oo 111 the <.tat~. to make 

an ""cmnati"n • f the: atTain. 11i an~ np•ur:mcc c<m1p;1n~ tlt,iug 
f.ll,inc~· in the: "late, c•thcr than hie m~ur;mcc ClllllJianic ... or 

~~~ may mak~· .,uch ··xanunauuu hinN:Ii. 
Xu pru1·i:-in11 i-. made 111 thi., "ecltnu, n<•r in chapter ·I· as to 

tht rr,IIIJIC'n•at ion tu be p;~it) inr mak ng ~uch examination. 

\t tht: Limc: thi" ·t."Ctinn of the cotlc """ cnactcrl. it "~" un-
11• ubl\.'(11) tl.e llll("Jitll n ,;f 1he ll'l{l!>lature that all cxptn~e~ ;wei 
fn~ paul li) the in.,ur:mce Clllllp:Ul)' M a~"'ICiatiun \1 hich \1,1$ 

~x:nnint:'tl h) the auditvr. ur by the peN n avJ•lintccl l.ly him fnr 
1ha1 purpo .. e. ~hould be t><ticl intt• the !>tate 1reasur~. a~ is clearly 
iwhcatrtl l..) the l:m~o,rttage ui ~cction 175.?. "h1ch prv,·ide ... · 

"'f'hen: shall he paid to the auditm· l)r slate: fur service> 
n•.·1ired under tlw pn•n .. inu-. ' i Lhi~ chapter. the fnllrt\1 
in~ fee,, which ~hall 1M! arcuuntrfl for by hnn 111 the :.am~ 
m.ut•ter .1s t)11lcr fees recein:cl 111 the tli"Ch:tr~c uf the duuc' 
oi hi' Nlice: 

• • • • • • 
"R Fr)r (,tliciat e:-.:uninatkn ut eat her dome.,ti~: or f<•r t'll(lt 

company, the actual C:>.J.ICIISteli mmrre-<1." 

This pm\'i,inn ,.f 'ect1u11 175..1 coutumcd to I~ the law after 
1he cnactmem <>i t h<' cuclc until 1he ct~hth day oi \pnl. 18()8. 
\\ltl'll il ''as t~peak-<1 IJy chapter {5 •. r the ;tcts of the ·r~\CJtly· 
~\c.nth General ,\o.!'.embly. 
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Pric"r to) it<~ repeal, the audttor \\3S required to account ior all 
fE'c~ ami CXJ>Cil"C" recei,·ed by hun fur the ex.'lminat1o111 oi m~ur
ance co 1111)1<'\lliC~ rloing business in the :.tate under the pro\'lsions 
of chapter 4. uud to pay the !'amc into the state treasul'). 

The act ui the legislature in rcpcahng subdl\ i~iou 8 was an . 
exphcll dL-claration by the law making power, that the auditor 
.... r state '<hould not thereafter be required t<> account for. o r pay 
into the state treasury. the monc:-y p:ml tn him, or to the person 
appointee] lly him, by msurance companies doing buc;inc~ ... under 
chap1er 4 , a" the expenses incurrl"fl in the examination of such 

companie:.. 
' l' hc repeal of subdivision 8 must be. taken as a grant oi 

authority from the legislature. by which the auditor, or the pcr
s.t n ap~inted by him. is authori1.ccl to retain the money re
ceived frum the insurance comp:~nies examined, for the pur~ 
ni reimbur<~ing thcm~elve;. fnr actual expenses incurred. and, 
in the ca-e nf the person appuinteu by the auditor, as cnmpenc;a
tion for his ~ervic~ in making ~uch examination. 

No nthcr conclusion can he reached in construing the provi

sions of section 1i52 in connccuon with chapter 45 oi the act~ 
of the T'' t.'11ly-scventh General o\"scmbly. 

The repeal of "ulxli,·ision 8 muo;t :1lso be taken a!o an e.."prc.~
~ion of the legislature as to the <hspo~1tion of any muncy p;ud 
by insurance companies clmng l,uo;inc:-~s nmlcr t_itlc l'i: of th~ 
code, and ns having a bearing upon the constructton which must 

~ given to the other prO\·isions of chapters S· 6. 

thereof. 
S<:ction t7CXJ of the code authorizes the auditor to ma.ke a per

~oal examination of iosur.lncc associations doing bu~nlt'~~ un

der chapter 5 of tille IX. nr to :tpp()illt some per"'n. no~ an •>~
cer. al(tnl or stockholder o f any in<;urance companr tlt.:lllg h~l
ne"s in the state. to make such exanlinalton, ami provttle;;. that. 
if the 1 ~erwn so appointed i:. nnt recei,•ing a re~lar salary Ill Ute 
office of the auditor. he c;hal\ IIC entitled to rcceJ\'C five dollar5 a 
day for hi~ ~cn·ices. in addition to hie: actual travelin~ and hotd 
expen,es: hut if such person is a re~ular employe 01 the office. 
he shall bt· paid on!) hi<> actual travding and hotel exJX!IISL"'· 
Such expen~c; are to be paid hy the association examined, or by 
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the ~tate upon the appro,·al of the cxecttlive council, if the as•o
ctall"n fail s to pay the same. There io; no provision of thic; 
chaptl!r rec.}utring the auditor, ur the person so appoiuteu. to ac
rount fo r or pay into the state treasury the expenc;C" and fcc_q 

1 ~1111 UJ the association for such examination 
The pro,·i,ion of the :.tatute which rl'(jUires such expenses and 

fee to he paid b) the :.tate to the per,vn entitled thereto, if the 
~me are nut collected from the :~ssociation examined, ncg:ttiVC'I 

the 1tlca that it wa~ the intention of the legislature that sucl1 
fees and expenses should be accounletl for anti paid into the state 
trea,ury, as such a transaction would IJc simply taking the money 

1111t of the ~tale treasury by the per:oou who made the examma

tion. and then at once requiring him to account for the same 
anol pay 11 !lack into the treasury. There 1S certainly no object 
to be anained b) l!uch a transaction, nor :my rc:~wn upon wh•ch 

,, C.1n be based. 

Section 177i of the code provtdes : 

"The auditor at any time may r11ake a personal examina
ti(Jn of the books. l>eturities ant.! l>u~inesl> of any life insur
ance cnmpany doing blbinCS!; in this , tate, or authorize any 
other suitable IJCr!'!On to make the "arne. and he or t~e pcr
'-011 •o authorized mav e.xamme. unrler oath. any officer or 
agent , .f the com pall)· or other~. relall\ e to it!\ busine~s and 
managcna:nt. If upon such ~xo.mmation the audi.tor is ~f 
the opinion that the com~ny 16 tnsolvcn~. or tha! 1ts c?ndt
tion is such <l~ to render 1ts further contmuance 111 busmess 
hazardous to the public or holder!". of its policies. he shall 
a<h i5e and communicate the facts tl) the attorney-g-eneral 
who shall at once apply to the di<trict coot; ?f lh~ ~~mty, 
or any jucige thereoL • • • for an •nJuncttoll, etc. 

'J'h~re is no pr,•vi!'.ivn in this "C'Ction, ur in chapter 6, for the 
pa,>ment nf the expenses or compen~:~tion of the pcro;rm con
ducting <,Urh cxamin:Uil)ll. 'l'he question of p;tyment, both of 
cxpcn.,e<; and c~~mpensation. appear!\ to have been lcfl lo the 
auolitor by the legislature. It j., of conr~ true upon g1:nt'ral 
ttrinciples that the auditor could charge no compensation fnr 
makmg an C.'tamination oi an insurance c .. mpany, but \\OUid 

undoubtedly be entitled to any actual expen~e' incurred by him 
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111 nmkin~ <uch l .. ,.aminatmn. J l i., equally true that i i '-OIIlC 

• other 11er~r ·n wa-. ·•J"IPI ·intctl by him "ho " a~ not rece1' mg a 
-a lary (rnm au~ n t the .. mte c\C])o'\nrnenL~. such person \nml!l 

I e l'nt itlt:<l ' " r<'CctH t'nmpcno;mjo,n i• ·r his lal.x,r 
,,,e Cllll'-tructi•.n "hich h3" ah' 3) ~ been g;,-et\ thi- .o«t1on j , 

that <uch cxpen-.c ... and compen~attc•n are to be paid by the cnm· 
pa ny l'Xnminccl, and there Leing no prtWt$1011:' requiring tl!i" 
auclitc r 111 .u:cuunt tor ami p .. 1y into the treasury the :-un•)\tllt o i 
'uch e'llCn'e~ anti compen,at icn, .. -uch amount:. 113\C al\\a)' 
L~cn rct:nned hy the person' making the examination. 

St'Ction 1 i!JO of the code. which is contained in chapter i (lj 

t1tlc 1:'\, :l!lcl "t:clir•n q oi ··haph:r 65 of the acts of tl te 1'\\C:IIty

l!l~hth ncncral , \,;;cmbh, which may be Cothirlered a" a11 
amenclmc.m to chapter i · g•n' tc the auditor power t" make. cor 
c:m~t 11 he made. an examination uf the affairs <~f as,;•lCiations 
nrgalllZCII under chapter 7 uf the rt ilc, or under chaptcr f•;; of 
the acts of .the 'l'\\cnty-eighth' General \sscmhly. at the cJo.pcn~c 
of the ns~nciauun examined. nml prov1flc Lhat i i the c..:amin:tti,.n 
,.., matl(• hy the :tml1tor '1 hi-. clerk. he !>hall n::c~nc lll'Cc":u · .. 

hotel ami tr:nel111g cxpcn,e:- only; if made by a per"'111 n•·t reg>· 
ularly cmpli ycd in hio, uftkl.' the as;,n:i3tion ;, re~1uircd tu pay 
the actual en,: thereof. nut exceeding five tlvllar:; a da) fnr the 
time rC11uircd , :111tl actual expenses. 

There is a iurther pn;vi~iun ;n ~ction q that ii ~uc:h atUt lllnh 
are nut p;~icl 1.) the a,..,, ciati•m cxaminctl. the) shall Le pain h•· 
the ,.tate u1 Y.m th~ appr• 'al .. r the cxec:uti\'e council. 

There i~ 1111 lll• l\ isicllt. either in chapter i of the ~'Ode r•r chapoter 
'•::. of the ;tCb CJ( tlw '!'" Cnt) -eighth General .\s:~<mbl) . n.><tuir· 
ing the cxr~en~c, t f 'uch exnminatinn t•' Le accounted for hy th\.' 
audiwr awl paid int•l the state trea~ury. 

Section 1~2!). \\hich i,; t·ontained in chapter Q of title IX. rc· 
lating to fraternal hcneficiar) ~· >eietie:>. provide~ that the mulitur 
111.1_y J .er~<lnally, nr I y ••>me: one: cll'-iJ.'11atc:tl Ly him. e:s:unine "uch 
as....-xiations at the.r home .,ffice. ami that such examination •hall 
he at the cxvense uf the a~•t.datiun, anrl l.c limitt:d I<• h\e dollar~ 
a <lay an1l the n~-ces,;;•r) exJJen.;e .. r~f tr:n ei and hntcl hill~ . There 
is nt• prr.visilln in this chnptcr requirin~ tlle auditor tO:) ::tccnunt 
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fur or pay mto the »tate treasury an) part nf the mone' rccc:nl11 
for ~uch expen..cs. 

Thc'c :1re all the prun~:otb contained in the chapter' of the 
ct><le relating to 111>-Urancc. for e.\:aminatiun nf in-.ura•Ke Cllm
pauic: .. hy the autlnor. anu ior the payment e~ f exJJense~ ami rom
lll'n..:ttinn incurrc•l and to be pal<l for -.udl cxaminali•m-. c:'n·pt 
•C'\'tiun •7:;J. "hich i, a~ follows : 

' 'The necc-"ary ex-pen....e:; o f anv e'amination ,,f a ll\ in· 
surancc company made c•r orderetl.to he made ll\' the au~hlrlf 
ui state under thil> chapter. :-hall I c certitic:d t.; l,y him and 
paid t n his ret(Uisition l.y the com1.any ... , examinl'< l ' . nd 
in ra~e _of failure nf the cnntp.'lny tn m~kc "uch ,,,ymt·nt, 
ahe auchtcr .;hall suspend -uc:h cc mpany from r!nin-" hll"'· 
nc!'s in this ::.tate until ~uch exp~n~cs are paid. If -:uch ex· 
pcnses are n<~t paul by the l'fllllpany, they c;hall he anditecl 
~~~· the ex~'Cllll\ ~ council and (13111 ~.out uf the state tn•a,ury. 
But in nu case shall any foreign insurance r<t11111any he.· ex· 
:unined. except uy order of the executive cuuucll.'' 

The t?ffcct of the provisions o f tins ~l-'Ctillll i~ to empower the 
auditor tn make a rtqui~:otllr;n UJ-:tln any ilhUrancc cumpam· nr
g:min·rl • r dncng- hu5ine.;s unrler chapter 4 of talc I X of the 
l'<~lc. fnr the cxt:cm~ nf an)· exnm•uati, 11. w.hich he ha' Drrkretl 
to I.e ma1lc oi the atTar" •>f ~urh cumpany. anti if tl•c C'li111):111Y 

rduscs I• [Y.I)' :;uch expen~es on the requi~ititm oi the auditor. 
he rU:l) ~u .. pc:t:cl it fmm <lnill£ lmsine•' in the '-tate until such 
exrcu<ts nrc pair!. 1t ;., the rncth<:HI pro vitlc•l hy th~ legi~lature 
uf enf1 rci111{ the c• llectinn of the cxpen~, incurretl in examiniug 
in~urance rr~~npauies. and can not affect the intcrprctatimt \\ hich 
must It• .:ht·n •cction-. 17,~1. ri66. '771· 'i90 am! 1R:!9 of the 
"' •lc, 31111 "«1:"11 14 of cha!Jter 65 o( the acts ni the Twenty
righth Gcnernl ,\,;c;emlJI~ . 

l'~>ustnaing th~ provi~;, n,; 1 i these "l"l'tim: .. "ith Mcltull liS.!. 
<~ud t:tking intllt•m~ideratiun tl1e act .,f the legi~lalurc in rq~Cal· 
ing MtiKih i~inn R l•f that c:ection. \\ herchy the le~l'l~lature took 
from thl' auditr'r the duty of arc• mning iur and JY.l) ing into the 
"tall' tn•:t•Ur) the n1<u1c~ rccei,cd hy him. or h~: :my pcr .. on ap· 
)JI>intt.'•l hy him. iur the examination of an in~nrance 'r<>mp.111), 

IIlii <lfll' \'llt:clusiun c.1.11 I.e reached as to the right 11f the audit< .r 
ll retain the tnrlncy paid him hy in~urance c"mpame" Ill reim· 
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J,urse him ior actual expenses incurred in making ::-uch e.xamin
:ltions: ur as to the right of any per"on appointed by him \.0 

make such examinations, who is not receiving a salary from ' the 
-.tate, to retain the money paid by such in~urance companies as 
compensation for his services and to reimburse bim for actual 
expense~ incurred. 

In repealing subdivision 8 o f ~ection 175.!, the legislature un
doubtedly attempted to harmom~e in some (Iegree the conflicting 
pro ,·ic:.ir.m: of chapters 4· s. 6. 7· 8 Otntl 9. and to ~lal>l ish a unl
furm rule as to the tlisposition of m~..ney paid by msurance 
c:ompauics for e..xamiuatious; and the repeal of the only provi
sion of the statute which required the auditor to account fM and 
(l<"Y into the st.1te treasury the money so p:~id by insurance com~ 
panies, must be taken as conclusive that it was the intent of 
the legislature that such expenses and feec: should not re paid 
into the s tate treasury. 

Such expenses and fees a rc undoubtedly ref)u:red, by the pro
\'isions of the sections referred to, to be paid by the insurance 
companies to the person making the examination, and rhe legi!r 
klture having declared by its act that the amounts received 
therefor should not be paid into the state treasury. the conclu
sion necessarily is that such am,.mnts are to be rctaine{l h~ the 
perror1 making the examination to reimburse him for actual ex
penses incurred, o r to compensate 1him for the labor performed, 
as t11e case may be. 

I am therefore of the opinion that "heo. 1 under the existing 
st::1h.1te, the auditor. or other perStm appointed hy him. mak~ an 
examination of :m in.;mance cnmpany. he. or the person ro ap
pointed. has the right to ret3in the money p~ri by rhe company 
examined for expenses incurred in m:'lking the cxammation. o r 
as compensation, if it is made b; one whn ;s not receh·ing a ...,,Jary 
from the state; and that the audit(lr i_._ lll•t req111red tu account Cor 
and pay the mone}' so receive<! int..,. the state trea:o;;ury 

St•cond-As to the meaning of the (lhra,e, "iorc11!'11 in!'urance 
company.'' as used rin section 1753 o f the cr•le. J am c.of the opin
iml that it m\lc;t he held to mean t'vtl')' in~urance company, not 
f•r~auized under the laws of the state of Iowa 
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This phrase. o r one of similar import, occurs in e\'cry chapter 
of the ccxlc relating to insuran<;e companies. am! it clearly refe1 s 
to all classes of insurance companies organized in other Sltatl!:

and io fo rcigJJ countries. To give the phrase a different inter
pretation m the connection in which it occurs in section I753, 
would be a Yiolation of every well known rule of statutory con
struction 

Tllird-.\s to whether1 it is the duty of the audito r to keep an 
offic1al recorrl of examinations made. or ordered to be made, hy 
him of insurance companies. and of the money paid, 1eithcr as 
expenses f)r cumpensalion for such examinations, and to whom 
the !>lll'tle was paid, J ,am of the opinion that it is his duty to keep 
such offic1al record. 

It is [1art of the official rluty of the auditor to make an exam
ination uf th~ business and affairs oJ insurance companies clping 
busines..<; in : the state. as circumstances may demand. and every
thing connectt.>d with such examination shr-uld be made a part of 
the of6cial records of his office. Such records should include a 
5talemcm of the amntmt of mouey paid by in~ur:mcc companies. 
and t•> whom the same was paid. for examinatiuns. ~ that infor
mation a~ to every material fact wnnected with the .:x.aminal:ion 
of insurance c:ompanies may he obtai11ed from the official records 
of the auditor's office. RespectfuJJy submitted, 

CEJAS ,w. MULLAN, 

A fftlrii<')'·Ge11cral . 
Dect:mher 3 1, 1902. 

To Tne Ho~oR.\BL£ E."<ECuTrV£ CouNcn. oF TRt STA'I'F. ol' 
Jow~. 

H uRt-:A\1 or L.u soR. STATlSTro~-1'he commis.'lioner bas t be 
right to add to tue blank !orm prescr ibed by statute 
all questions which be may deem nec~ssary to gain 
such information as he i~ required to a.dd under sec

tions 2470 aad 2472 of t he code, as 11-rnended. 

Sm- Your request for an opinion from this office, as to 
whether 11 is mandatory upon you to adhere sLnctly to the blank 
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h.J rm 1)rov_ided in .sechon 247~ of the code ha:S b~en re fe tTed to 

me tn a risw·er. 
The first sent-et1cc m the above sectJon makes ,-lt the dut~~ of 

every ()\.Vner. pn.1prie.to r or manager o f e very factory. n'lill. \vork
~hop. etc., or any other ,estahJi sht:nent where labt:'>r is employed as 
her.ein provided, to mak:e to the bureau upon h1anks fun1isbed 
by said bureatt such rep0rts and re-turns as 

1 
sa ~d bure~.Ht n1ay re

quire ·f(H t he purpose <;f cornpiling SuCh ral:x')r Statistics as are 
coHh~tTlf}l:ttcd in thi~ d1alrtet, ,and it futther rn~ovides that such 

report sha·ll be 111ade within sixty days frotn the 'f'e-ceipt (rf the 
blanks furnished hy the comn1issioner. 

1·~rom this ~euttn.ce iot will l~<C seen t hat the b(1anks to he fur
nis hed such per~t.ms .a.re ' t<) be such as the ccmrmissi€')m~r 1nay; n::t
<Jt.lire f<.r the pmf"J1t:)se &f compiling l·nbr 1- sta.hs.tics. as are tcm~ 
tcm phHed in chapt:.e1· 8 o f title X Vl II oi the code. 1-<his sen
tence of the st::ction does n€.1 t require the comJni£sioner tt:> furnfsh 
tl1e blank forrn incorp-orated -at the ent:l of the above sec;ti tHL 

The cc)mmissioner rnus t be the sole judge cf the form n·f the 
blanks to· be furnished such persons fo r the J)L1 rpo~e of. ·ascer
t::t.in1tlg th fl: iTl'forrnati.on des.irEKI to eiiable hjtn to con1pile the 
labor statl~tks contemp~a.ted i'~'l the ab<YVe chapter. 

Tl1e next ~entence in the sectit)n pro·vides that aoy person 
n'l..et1tioned with1n this sect1o11, \\·-hGl· tieg·tects or refnses to. make 
to 'the C0.fnrniss1on.e,- such rep<Jrt aF may he r~qui red by the fo l
low ing hl~u1ks, sh~ll be deemed guilty of a lT:kisden1eanor "an<l 
llpcm conviction the reof shall l)e p\m~shetl. Th1!'V sentence would 
seem to: ind1o£Lte that the penc'Llty wot~ld not attach f&t· a neg lect 
or a refusal to· furnish to the com:tnl s.sione 1· sucl1 r&por t or re
tu'rns as is- r~eql.iired by the l;tlank, whieh is made a p·att o f sec
tiOI1 24/4· 

There s.eems to he nothing in the a1;cve section which limits 
the commi·ssioner tt") the Mank f or·n1 incorporated withi11 this 
seceion. 

It is rny ol)inion that it wag the inte11t o f th-e legislatt1re nc)t 
tu- limit the comn'lissio:ne:r to the blank form incorporated \\' lthin 
the abo-ve section, but to "leave it a, 1:natter within hi s. clisc r·e t16 n 
<.H; to w hether thiS: blm1k included all cp1estions necessary to. se
cure the information desired t<~ enable the comn1i.ssion:~r- to per,... 

I 
. . 

, 

' 
~ ·. 

fo nn afl of the duties irnpb~e\l tipol'l him rebHhlK h• the t:<Wn

piling c f lah(:Yr statistits pl·t.wide(l fvr in cha1~ter R, t itk XVlii l) f 

the code. 
lL 

.I am furth-er cotn-inc:ed that ~uch was the inlt-nt iun "' f tht lt'~~:
is latnre for at a ;>nh:;eqnent se~sion fhercnf sccti1-;-rn ~ ~-~7r:> ;1ml 
2472 ·were amended ns to require lhe ctnnmis~inneT to g~)i n ftn' · 

the·r information i·elaHve to la bGr sUttiF.t.ic~ , than \\'~'s reqn .. .i red 
of hiri'i 1H the tim(! Rection 2473 :tnt! t he 1 }1 ~1 llk thcre.ill t'nnl~\t11l'd 
,~·ere adopted. 

I ::tm. therefore. clenrl)r of the OI)i t1l! IJ} th ttt yml htt\'t the right 

tn trrhl tn the blank form ah0\'t~ mentiune<l a 11 CJ tte~hnTlS which 
you deem necessa ry tn gain such in f1>1·tnMi-on :'1.5 ·yDu \\'(~ i'e ,,(.._ 

quif-e.;(l w (ld un(ler :>e<: t rDn'S 2,.po am.\ .?: . .f72 a~ i'lint'tl<led. 

Rcspcc:ifnHy snb1niH~d. 
CHAS. A . \T.~N Vu·:tK. 

A.r-sjsfcrit l A tfM'III'' Y <';rmcral, 
J anuaty S. 1 <)O.). 

'ro Tn F. Hol\.'<Yiv\ 1~u~ Eo,.v i\.tm D. Ih~w IL'\M , 

Crilnm i ,.:;.\·io1u•r. f3Jt,~t'O il {){ T.trhor Slttf i.~Fit,\. 

I NBURANCE CoMPANiES- ABs:ttssMEN1.' - Sectrim1s 17n2.., l 76 l 

a.nd 1764 of the code construed. 

SrR-In 1~eply to your favor c: f the r7t11 inst. n~<1 ttesting- n1 y 
opinicn as tn the C<J.IlStl'Uct1on to hit pl~c-ecl upon ~ce,.t1on~ .'~52, 
1161 ~tnd r·764 o f t-he ct')de. f he.g- (('} strhmit the fl1llr)Wi11g f 'Ful'l~' l \ : 

Chapter S of t itle IX of th~ code t~r0Vi4ks .fo1• tl~e nrgall t?.;·t

ti.on t;u1d regulation uf a certa1n class of aHse;.;fllrten t tn~u rai'lcC 
companies, and i s cornplete within its.elL ~n fnr as. the ~lutk~ 
of the at1cHtor ·are cc.:1JlCerned witll refcfencc tcr snell crotnr>-.a nt.e~. 

S'e~tiOfl 176r pn1\fi(le·s that the-y ~!rafl no-t f~egin busitlCSS lll'l~il 
they have perf!)t~med the cond H:ions precctlent thereh1 w·1fHC~ 1. 
nor until thcil' a.ctide-s o f incorp.oratio11 ai&d flirrn CJ f polt(.'Y $ha ll 
be apphJved by the audH·or t } f state. N'o pi·d:.;·~ ion is mad~ il'r 
this. chapter for any fee to be ·p~t..i(l hy the conljJ:\ny tq llle audttor 
frJr the ·apJ)roval o f d!e art~des of incorvonltit-m. the fnrm r'l f 



140 REPORT OF THE ATTORNEY-GENERAL. 

pol icy, or the issuance of a ceHifica.te which entitles the com
pany to commence business. 

Subdivision t of section 1752 carT not be held to appLy to com
panies organized under chapter s. as the fees provided in that 
sec6on to be pa1d by insurance companies to the auditor are b3r 
~he terms of section r752 expressly limited to companies organ
Jzed under chapter 4 of title IX. 

Section 1764 prov ides that associations organized under chap
t~r 5 shaH pay the same fees for annual reports an(t annual cer
hficates. of auth~ri ty as are requ ired t~ he pajd by do mestic 
compames or~an 1zed and doi ng business under chapter 4 , but 
d~es not prov1de. that any fee whatever shall be pajd to the audi
tor for th~ exammation of the articles of incorporation, the form 
?f the P?hcy, the approval thereat or the issuance of the orig 
maJ certificate to do business. 

It. is a familiar rule o f law that no fees can be charged by a 
publtc office~ except those which . are expressly provided by 
~tatute, and m t~e case under consideration no fees having been 
fixed hy the Jegls.latu.re which such companies are required to 
P~Y for the ~xammahon of their articles of incotporation, poli
ctes and the l SS'tlance of the original certificate to do business~ 210 

fee can- be charged hy the auditor for the pedorn1ance of that 
duty. · 

. I an~· n~t ad vised as to what has heretofore been the practice 
111 the.aud1tor's office as to the co llection of f~ from con1panies 
or~anJz~d under ehapter 5, but am of the opinio11 that the only 
fees. whtch can be properly charged and collected from such cotn
pan~es a re t_hose 11amed in sections 1764 and 1766, the latter 
sect1on relatmg to the examination of the companies by the in
sn ranee department of the state. 

] artuary 22¥ 1903. 

1'o HoN. B. F. CARROLL . ~ 

Respectfully St1brnittedl 
CHAS ,\ N'. MULLAN_, 

A ttorn.ey-Gener.at. 

Auditor of State. 
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T.o\XATION-EXEMPTIONS FRoM~·Para.graph 7 of section l ~04 
of the code· const,rlled. 

SIR-I beg to acknmvledg"e t he receipt ,)f your bY~)r of tbc 
17th i11St. requesting my O(>in\on as tn whether the c'-"elll!'>f i nn~ 

provided for in paragraph 7 of section T 30-4- of the tocle, a:
fin1ended by the acts of 'the Twehty-n int h GctH'r~ I A~scmhly, 
appfy to both real anrl pe1·sona.J prnperty. · In compliance with 
such request I sttbn Tit t he followi ng <')pin~on: 

Suhdivision 7 prnvides that "the property, tH,1t to .e..xcced ei{;·ht 
hundred dollars l il actual va1ue, of any hono rably d.lschn rgecl 
Union so ldier or sai lor of the l\1exicnn \Vat· or of the \Vu1· of 
the' Rebellion, o1· of the widow remaining tttltm rried of gt1ch 
soldier or sa11or/' sha ll be exempt fron1 taxation. 

The word "property' 1 as used in this section is in its ht'(ladest 
mean ing, and was clearly intended to co\'er b()th real ~ r1d per
sonnl property. the. object being to g-ive evet~y hono-rahly dis· 
charged Union sold ier m- sailor, or his widow, an exemption of 
eight hundred doJl Ci t's upon a ll taxable f>rnpel·ty owned by him 
or her. 

The exemption should, in my opiniOll, be rnade from the ag
gregate amount of the assessment, and t~ecd not be specifically 
deducted from any particular J)IOI)erty, eithet real o r personal. 
That is to say, all pt-operty subject to taxPtion should be listed~ 

the value the reof fix ed by the assessor. and from the aggregate 
amount o.f such value, if less than. fi ve thousand dolla t·s , a de
duction of eight hundred dollars should be made as the exemp
tion to which such soJdi~r. sailor o r wido·\V is entitled under the 
s tatute. Respectfully subtnitf.ed. 

January 23, 1903. 

To HoN. B. F. CA"RRou,, 
Auditor of State-. 

Cr-I AS. v...r. M~vr.T.,J\ N. 

A ttortt.ej'-Cefteral. 
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lNsunANOE AssoorATION-)IuTUAJJ- It is held that it is 

wit.hi n the power of the members of sucb association 
to determine whether proxies will be allovred at its 
meetings. 

S11~-ln response to your request of the 2 r s t in st. for an 
cpinicm as to \-.·helher a n1utual assessment association , organ
ized lttH.le r chapter 5 of title lX uf the code. may. by articles 
of inc<JrfJoration, prohibit the use of proxies hy its tnembers in 
voting at its annual o r other meet ing~ . J submit the fc·llowing 

I 

op m w11 : 
There is no ptovision (Jf the general incorporation la.ws of the 

state regulating the rnethod of voting al corporate tneetings, 
nor docs chapter 5 of title I X. provide that members of asso
ciatiuns crganized thereunder shall have the r ight to vote prox
ies \·vhich they have received from tnembers who are not pres
ent al any of the meetings of the association. 

1 think it is. therefore. within the po wer o f the -mem.be1·s ef 
such association to deterrnine whet het~ t>roxies w i 11 lx:- allowed a r 
its meetings, an<l that it is competent f,Jr them to provide in their 
a •-ticles of incoqJoration that their members may, or may not. 
v(>1.e at such meetings by prO.h)', 

Under this view I see no- objection to an association, organ
i7.ecl under chapter 5 of title IX of the code adopt ing an 
amendment to· its article!; of incotpm-a.tion substantially in e f 
fect as that submitted, and providing that the vote at the rneet-
1ng~ c·f the ac;~r:cin.tion shatl be on ly by members present. 

Respectfully subm itted. 
CH AS. w. M'ULLAN} 

A ttor11ey-Gcncra.l. 
January 23, 1903. 

To RoN. B. F. CARROLL, 

Attd it or of Stntc. 
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FARMERS 1 NSTITUT1t-APPROPRIATION ~<'OR - Chapter {)~l of 

the acts of tbe 1\\1cnty-ninth Gencr111 AsRembly con
strued with section l t)7f> of the <'Odt~. 

SIR- I am in receipt of yeur faYClr <1i the 2~Hh in~t. reqne~t
ing- my npinion a~ tn \\·hcthcr a Fat·•lH.'rs' I n:'tiwtc. held und ( r 

the I~n)\·ision5 of chapter 3 of tiOe l :-,: t'1f the Lndt•. prin1' 111 the 
fourth day of Ju~y. 1902, is entitkd tn l!tc ~~ppropriM)nn \1 i 

scventy-f),·e doll~~rs nmde by dwplcr (it) of the art!' cd the: 
T\\'enty-ninth G._;nera l Assembly. 

Section r675. before it wa=' amemle<l. provided tlwt such in
stitutes. when hel.<l at any tim~ within the: yent- }lnd rcn\ilining 
i11 ~C~' inn for nol less lhan t\\' n days 1n each ye~lr. ~hn\1ld he 

e ntitk<l (JUt of the moneys in the state trea~tt~·y 11dt otherwi.~e 

:tppruprialed 1<, a stlm ne t exceeding 11 (ty doll:~ rs allmtally for 
s uch in~tilute w()rk f\:o time is f1xcrl by the statute when sttl"h 
1nstitu{e \\' t 1rk sh;ill l ;e performed . :lnd it may therefore he dnn~ 
nt any time dut·ing 1hc year f(lr which the apprt,priatilm is 
claimed. 

Chapter 09 nf the acts of the 1"\\'enly-ninlh Genera l /\ssen1~ 
hly amend section 1675 of the code hy simply Mriking- ont the 
WLrcl ·'fifty" ancl inserting in lie\1 thereof the wnrtls ''~evcutv
flve.'' No 1)ther cha11ge is made in the l an~ruag·c of the se~tio;, _ 

A fte •- this amendment, section 1675 1wovidc~ th<1t each ftarru~ 
en;' I nstitt:.lte, \·vi th a president. secretary. treasui·et· and exccll
tive committee of 11ot less than three outside of the officers, 
which holds a two days' session in. any one )·car, ~hall upon 
pronf of such organiz-ation and inst itute work, he entitled t<'l ~cv~ 

enty-five do1lars out of the state treasury to. p~y the cx:penS<."~ 
(>f its sess;on, 

The effect of the amendment is tu change the amotmt which 
such Farmers~ Tnstitute is entitled t() draw from the rreasut y. 
and does not ~hauge the t ime when the institute work tfmst he 
performed. or require that jt he done after the amendment he~ 
came a law. Such work may be l:K!rformcd at ;u1y time c.1t.t1'ing 

the year preceding the filing of the hill for expcnS<.'S~ and in 
the case under consideration I am of lhe opinion that the Doone 
Cout1ty Farnrers' Institute·. which held its sessions Fel>n.titiy 
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l.! ancl June 7· H-J02. is entill~cl to have its e~q>enses paid to an 
Clm ounl eftual to .::c,·cuty-fl\·c d1ollars, alihough its sessions were 
hc•lcl prior to the fourth of July, 190z. when lhe ameudment 
to ~cction 167;; went into effect. 

Respectfully submitted, 
C n AS. \V. ~.l)t;U .. AN, 

A ttonwy-Cntaal. 

January JO, t903· 

To nor-:. B. F. c \.RKOLL. 

Auditor of State. 

l)JSTRJOT ,} UDG:&-COllPENSATIUl" OF-lt is held tb~~t a.Jl 
judges of the district courm in the state, who were 
elected by the people to 611 a.o unexpired term of a 
judge who bad previous ly died or resigned, are enti ~led 
to compensation at the rate fixed by Jaw a.t the time 

of sucb election. 

StR-1 beg to acknowledge the receipt of your ta\'or of tbe 
.:!..J-lh of '1'\o,•ernber, ~mclosing a letter from the H(.lll. George W. 
Dver, judge of the Eleventh judicial district of Io~va .. and re-
q~;est-ing my opinion as to whether a judge of the dt!>tnct court, 
who was elected at the November election, 1902, to fill an un
e..xpired tel'tn of a district judge who had pre~·i(')u~ly resigne<l, 
u, entitled to receive compensation at the rate of th1rty-lh•e bun
tlrcd dollars a year, under the provisions of section 253 of _the 
c<XIc, as amendt..-d by cltapter 13 of the acts of the Twenty-ru~th 
General Assembly, or whether be is entitled to cnmpcnsatton 
for his services only at the rate of twenty-five hundred dollars 
per annum. as provided by said ~cction before the same ';as 
amended: the facts upon whkb my opinion is rertuested being 

substantially as follows: 
The Ho~. W. S. Ket1yon was elected judge of the district 

comt for lbe Bleventh district of Iowa at the K ovember elec
tion, 1898, and assumed the dulies of his office as such judge 
on the first day of January, 1899. In the summer of 1902 be 
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n:,;igne(l. and the Hon. George W. Dyer wa:- appoimed hy the 
governo~r to fill the \':!Caney existing bel\\ ~n the time o f the 
resig-nation of Jmlge Keuy<m anrl the ~rH'emher ell'ction u[ that 
year . . \t the No\'ember electiou Judge Dyer was elected judge 
of that judicial district, duly qualified and performed the duties 
of the office frc m the time of his election .until the first day of 
January. tl)O.l 

The que~tinu presetlled is. whether Jud~e Dyer i$ entitle1l to 
compensation from the time n f hie; eleCtion in !'\m·cmber. 1<)02, 

until January r, 1903, al the increased rate oi salary fi..xed by 
the Twenty-nimh General . \sscmhly: or "hether he- is entitled 
to compensation only as li'<erl hy the code hefore :.ection 253 
was amelltlc:d by "lriking oul lhe words "two thousand five hun
drcrl" in the '>t'<.'l nd line thereof, and inserting in lieu thereof 
the word:> "three thousand live hundred .. ? 

Section 9 elf article V of the const11ution of the state pro
vides. 

"The s.1lary o£ each jt•dge of the supreme court shall 
be l.,.,v rhou<mml dollars per anowu. and rhat of each dis-
1 ric-t jud~e one thousand ;;ix hundred dnllars per ammm. 
until the year eighteen hunclred and sixty: after which 
time they shall severally receive such compensarion as the 
gencr:tl ns-.cmbly may by law prescribe, which compensa
tion ~hall not IX> incrc~scd or diminished dunng the term 
for which they shall have hccn elected ·• 

1~ thi~ con.,titution<'l proYibinn applicable to the facts in the 
ca.<;e under cons1deration. and i.s Judge Dyer pmhihited therehy 
front rccetving the c•,mpem:ation Jixed by the Twcnty-nmrh 
Genernl \s"embly, for the reason that he wa~ clcctecl to fill an 
unexpired term of a district judge who had resigned his office? 

The detennmation of these questions restt- almost whnlly 
upon the constmction gi\'o:ll tr> the provisions of the constitu
tion quote• I. 

A c.1sual readit1g of iliis provi~ion may lead to the conclu
sion that 1t was intended to. and does. apply to the entire tenn 
of tJ1e office for "hich a judge of the district court wa.s elected, 
and that nel(ller he n<Jr atly successor who is appnintcd or 
clrcted to fill any poruon oi such unexpired term, can recei,•e 

tO 
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am other vr lhfferc:nt cnmpen,atum lhan that fixed by Ia'' at 
th~ tunc ,uch judge wa!> clcctC\1 for the full term of the office. 

The rea~oning which may lx: advanced in .;upport o£ this ton
... r nu:t ion is that one "hu is appointl'tl l)r elected to fill an unex
pired term of an officer who has resigned or died during his 
term u( oAicc, stands in the shoes o£ his predece~50r, and is 
t>ntitlcrl to receive only the compcn,atton which his ptedeccssor 
\\'a.; entitled tv rec~i' e under the lnw m furce at the time of his 
election. So far as an appointee is concerned. this construction 
l:a., ... uppnrt both in reason and aulhonty. 

In l.arN'' <.' • .\' t>'i('IIUJII, 81 Cal., 5AA, where an officer of that 
~ tate was appointed tn fill an unexpired term of one who had 
rc,igt1c:d. tl was. held that the appomtee could onl)· receive the 
,-.;tan· which his prcdec~sor \\3' entitled to receive during hi~ 
term. of oflice, although the lcgi"lature had increased such com
pensation during thnt term nnd before the appointment of the 
oOlcer to fill the un~xpire<l tt>nn. '!'he decision of U1is case is 
grrounc.led upon the rcasomng that the person who was appointed 
to fill an unexpired tcm1 nf n public office, stood i11 the shoes 
of the officer who hac.l rC!;ignecl ~uch office. and gained 'no addi-

tionnl right,; to compensation under hie; appointm~t. . . 
A• applied to appuintee' o f puhlic offices. I heltne thts ))tll1· 

ciplc to he 'i<luntl; U1cre i::.. however, m my opinion: a "id~ rlis
tinction in the umurc o f office hctwCCI' one who ts appomt<:d. 
and one \\ ho is elected to fill an unex(>ired term cau~ecl by the 
re-.1gnatiun or death o£ a pralece .. .><>r. An ap~mtee simply 
t<lke,;. posJ>csWJU of the officc umler the authonty of the ~p
pointi,·e ~~\\ cr of the state. ami performs the pubhc dull<:$ 
thereof nntil the pct•plc h:wc an •Jpportunity to fill such office 
by an election. ln such c:l!-C it " clear that the ~r~m :t':'" 
pointed \\OUlcl be cntitle1l to receive only the salary whtch hts 
pretlec~:"'-"r itl oftice wa ... entitled to ret"eive under the lawc; of 
the .. tate in force at the titnt' ui hb election. 

When. hmH:ver. a per-.on il'- elected by the JX(·plce to ftll an 
unexJ>irecl lt'fffi of a public ufiicc, his tillc to ~ office aml,.'tis 
right to the emolnmenb an<l cnm(~<:ll~tion thereof, as pro\'trled 
bv law, :tre held directly from the ~o\·ercign power or the slate, 
a~cl he ~h>es not step into aml occupy the shoes of hio; prede-
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ccN>Or; and the constntctiun \\ hidt 111 my upnunu. should be 
given tv the pro,•isi0n of the constitut ":\ <tU<Jlccl. '""tains thi5 
distinct1011 as lu the tenure of office . 

Tht-. constttutiunal pt'b,·ision \\:\!'; fr:uucd hy the constitu
tional wnvention ami adopted !Jy th~· Jl'ople fnr the purpose of 
preventing lcgi~laturcs from influcncittJ;," ju.t~c' of the couru 
h) increasing thc:ir salanes during lhl· term ur uffice to which 
lhl'Y "ere electCfl. and to prevent juclgcs, through their power 
and intlul'ncc. from inducing lc~ri~latures to incrca~ their com
J>eno;;uuut durinJ::" their term of office 

The substance of the oon,-titttttnnal pr/J\i'liun, a~ applied to 
di!.trict jmlKe~. i;. that the s.,lary u( each judge 1Jf the district 
court 'lhall be one thoul'<!nd ~ix hundred dollars per annum, 
"hich compen.;ation !'hall not lJe increa .... ><J c.r rlimini-hed during 
the tenn for \\ hich be !'hall lt:n·e I~Ct'll elected. 

Thi'> pru,·i~ion must be held to apply tn the judges rathtr 
than to the term of 1.1fficc, as thE' flltfJ)(}~C of the fr;uncr, of the 
coJtslitulton 111 ildopting such pnJI'i~ion was w prevent persons 
hulc.ling high office from obtaming an increa•c in the salary of 
buch oflict! after they had heen elected thcn:ln, and nr>t to pre
vent the )(:,_,j.,Jature from increasmg the ~alar~· attached to -;uch 
oRiec during anr particular period of time 

'fhi~ co1t-truction of tlte Cfmstitution<~l pro\ision makes it 
effective both in its letter and -;pirit. 

Con,.titutional and !>latutury provisi.ms nf thi~ character are 
to I.e liberally Cvlll>trucJ and strictly en f•,rc~'ll. 

Gan·i·· ;•. Harlittrd. :;~ Conn., 4-JO; 
Cox ~·. Burlingtoll, .i.3 Io\1 a. 612: 
Wr1·ks 1'. TL·.rarkamJ, so \rk., Rt; 
GroJ,t ~·. Kt•n/it!hl, 57 Cal., fu.C.. 

When judge Dyer wa~ dcdL"tl judge l)r the rli,trict co11rt of 
11Jwa C\11 the fourth day of Xovemhcr. 19fl.!, ht" wa!; elected tn 
fill that ollice for lbe term beginning upon the d.'l)' of hi:. elec
tion nnd estendin~ to the fu~t <'Loy of J:muary, 1903· That 
period of time C<lll;,tjtutal the t~1 of office to which he was 
elcctecl. So far as he was concerned, it was entirely separate 
aud di~tinct from the term of office to "hich hie; predece!>sor. 
Judg-e Kenycm, had been el~tt'tl. At the time of his election 
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the liii11Jlt·n--.1liun ,,j clt-trict judge!- o f the state of luwa wa'< b~ 
law ltM·d at thrt'l.' thuu•and li\c hundred d• liar ... (>er annm• 
TJ11, Ia\\ h;ul lt•cn in f,,rce in the state from and after the 
f, urth d;ty ,,j July. 1<)02: ami ''hen j udgt. Dyer accepted tlw 
office to which he \\:l$ electl-.1. and began the perfomancc o f the 
dut ies thc:rcc i. he acctptecl tl "tth the "alar_y attached theret•~ 
"hrch hacl been prc,·iou,Jy fi,c,l hy an ad ui the legislature. and 
it can n•lt he ·;aiel that there was :uw increa.;e in hi ... comlx:n;,;t
tro n clunng the term for which he wa." elected. 

1 am a\\arc that the constntction which r ha\e gi,•en thb 

ct·n~tr tutronal pr"'·i-.tnn ic; a liberal one. but it is, in my opimon, 
in harmon) wrth the c bjecl sc ught w be attained hy ill> framers 

L'ndcr thi'> cun..,truction I am o f the opinion that lhe Hon. 
Gl.'l>rgt• \\. Dyer. ami all nthcr juclge~ o f the ctistrict court of 
the state who were elected by the people to fill an unexpirecl 
term nf a Jmlge whn harl pre\'IL•u:.ly died or resigned. are en
titled w cmnpt.'ll~'ltwn at the rntc fixed by Ia" at the time of 
such election ; and in the cas.! of Judge Dyer at the rate o i 
three thouc;a ntl fh•r hundred dollars per annum. 

J{e,.pcct full)' submitted, 

January 31. t<)OJ. 

'l'n !lull:. n. f C\IUHli .L, 

Amf1for of Stale. 

C11 \S. \V. M u r.L.AN, 

A ttorn~~-Geucro1. 
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)luNtl'tP\1, CoRPORATto~s-Er.sr.Tnrc J.r o oT PL A~T8, 

W ATKR"''•RKs ANO GA.s Pt.ANTS. ( 'oNt~TRUCTrtn A~D 
0PKRATED FOR TBE Pt:Rro.;& ntr F onNtHltNO LumT AND 

W AT'F:R To-It i,;; heM tbat none or thi,; cln.ss of works 
ri!'!es to the dignity of intPrnal improvemMts, a.nd 
tbat :l COrporation Orga.uizl'd fIt tbl' (1111'p0!-C Of ('011-

strncting 11.nd operating the :>arne 11:. "tlhin the twonly 
year limil fixed by lbc ~talute, and ran not enduro for 
lift) years under the provisions or section HilS of the 
code. 

StR-1 beg to acknowlec.lgc the receipt of yuua· tamr of lhc 
.:l)th inst. rt'fJucstmg my opmion a-. to "helher dcctnc light 
pl1nh, waten\11rkc; and gas plant!> cono;tmctcd and npcmtetl fur 
lltt' purpose of fum1shmg light and "ater tu lllliiiiClll.'ll corpora
tions. arc work~ of internal impr• vcment, wllhm the meamng 
11i section 1618 o f the code. ancl fer that reason entitled tn he 
inrnrpmnted for a period nf fifly year .... 

The phrase "any work ,,f intcrual rnlpru\'elllcnt" :1'1 usctl in 
'ectinn r(H~ must be con-.trued al'crmliug- to the generally ac· 
CCJIIetl mt>anmg of the worrls. It i~ ""JIIIC\\ hal dinicnlt to cleter
nuue ju~t what are, and what are not, work~ o f internal am 
prnH'Incnt, hut there i~ a line which. '' ith s•1mc po:;siblc cxccp· 
tir·n~. appears to me to divide w~>rks of q•tcr~i public character 
I rom tho c "hich are \\IJrks oi internal illl(lrtl\·emcnt. That i". 
\\orb of internal improvement an· tho·e "hich the people o i 
t he t.•ntire state are. N are 'llllJXI'>l'<l to he, irttc:re,tt.'t\ in ami 
ll('ltt•llh.:ti b), '' hile q~t(tsi public impro,·emem., "hich onh· l~t:ne
hl a communit) !ocall). and in "hiclt a ll'lCal munidpal. curpn
ralion is alone mtetC!oted. can not he ... -.i,l to he ''''rk, c>f internal 
impr\wcmenl. 

In .\/uyvr of ll'clumka <'. Tl ' •111cr, .!I) . \Ia .. (ix>. the ~urrcme 
l'•)llrt ni that state clcllnc>- wr rk, 1 f intrrnal irnpruveml'lll as 
f11llnws: 

"Nn ca~e can he found, 11 i~ apprehcmlrcl. where the im
prnvcmcnt of streelo;, allen, market .. , etc .. of a citv or town 
h:we I~ classed as internal impro,ements. Ou 'the o tlwr 
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hanrl, "hen llllt-rnnl impnwcmcnts by o r under s tall: 
authority an~ "Jl"kcn of. it 1-; untver-:ally uncler~toml that 
"' rks "tthtn the ... tate by \1 htch the puhlic arc supposed tn 
lx lx:nctilc<l. arc itttcttded; such a" the improvement ui the 
highway-;. the channels of tra\d and commerce." 

In lhr.c.1·ou Cou11ty <'. Jlc.\'amar, 10 Xeb .. ~i6. the ~upreme 
court of that state said· 

"11te huihhng of a court hou-.c. althvugh <m trnpnwc
ment, and necessary county work, has never heen cla~">sct! 
:nnong work' of internal irnpmvcmcnt, by wh:ch is meant
as th~;: tct·m is here usccl-onlv tlm~c works within the state 
in which the who le ho<ly or the people are supposed tn be 
more r>r less intt:rc~ted. ancl by "hich they may be bene-
6ted; anrl tht'V more commnnlv h:'l\C reference tu the im
pr< \ement of· highways and channels of tra\cl ancl ctJill· 
merce. 

.. 
Citmg U. P. 1<-;.·. CCI 7'. Commissitm.·r.~ nf C11l{a.r Cu. 4 :\'eb .. 

450. The cal><! last Cl lecl approves the definition given by the 
supreme court of .\lalxuna, and holt!~ that a bridge across the 
Platte r•,·er is a work of intemal 1m1>mvement for which honds 
could be t-<suecl un<lcr the :\'ebraska .statute. In deciding till~ 
que~otion, 1t is ~jd: 

"'nte charal·tenstics oi the l'lattc river are a nt.'llter uf 
hi!~tory, and nre> \\ell known, as \\Cll as the cliflicnlty ex
pcr:cnced in cros:<ing- it. , \ bndge of this kitH I affordc; a 
c:aie and convenient means of c:nnununication arro'ls the 
ri\er. increase!> the facility for transportation nnd travel, 
and lt.'l'l all the characteristics of a work of intemal itn
pron~ment . • • • Such \\orks mu~t be tested by the 
benefits tf1 be derived ~ rhc public fmm their con-.tmction. 
rather than hy their extent or ro:.t. A public rood con
structed through an otherwise itnpa.$53ble portion of the 
count!'), i' a \\ork of intemal impmvement: rail"ay~ are 
said to be improved roads comtntcll.'tl for puhlic use, 
although o\\ ned by private corporations. • • * • \ 
bridge of thic: kmd is designed to open an easy and com
modiou~ thoroughrare across the river. ff)r the u~e of the 
puhlic. • • • We have no douht a bridge of th1s kind 
is a wurk or internal improvement within the meaning ()( 
our ~tatute." 
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In DrC/,·rq ~·. Hug<'r, 1.! X~:h .• t~:;. the ..amc court hcl11 that 
bridges llt1ilt by a count) up• 11 till' line n£ ih hi~h":"~· ;1111! 
''holly within !'uch cnunry. are nnt '' ork5 ,f internal il;lpro,·c
mcnt according to the consutut:ou:.J meaning of that tt'm1• 

The ~me court in Gctcl!,,ll ;• lknton. 30 ~eb .. 870. heltl th:'lt 
bee~: sugar manufactorit". \\ hich d1<1 nnt mauufacturL' ... ug:Lr 
from beet!> for toll. althnugh pr1 •JlCllcd hy water p< l\\ er, were 
not works or mtcrnal 1111pron·mcnt. 

In Ill re internal impm,·emeut fund .2-1 Coin .. 247, it \l:ts 
held thllt public budding~ :,nch as an a~ylum. slate hou-.c. etc., 
were not iutermll improvements within the meaning l>i an :tct 

of Ute Colorado legi•lature, pn.mhnJ.r that tbe proccCfb nf the 
<ale of rcrtnin puhliL lllnd" should he J).'lid to the <;t:tte tor the 
purpo..;e of making internal impr.l\cllll'llt-.: and the •nme court 
io fit rc Senate rl"uluuons. de., 1.1 C•,Jo .• 287. held that public 
reservoir-. for the •t••rage uf '' ater for irrigation and dnme~tic 
uses are internal impn•\ements \\ 11luu the meaning r.f the act of 
congress u£ !\larch J, 187 5. prU\ itling that lh•e per cent nf the 
procecrh. of tl1c ..ale t.f agricultur:tl pul hr lands lymg within the 
.'tate r f Colurado ~hall le paid t•J the ;;tate for the pufJXJ,;e of 
making -.uch internal impr •. vemcnh "ithin the .-l~te; as the legi~
lahue may clircct. In thi-. l.'<~~. the discretion ,,ru; I•HI~cd with the 
legislature of Ct>lnracln to determine what \\ere \Hirk~ uf inter
nal improvcmeut, ior "bich sud1 fund might properly he u-;t'fl, 
and a larJ:'C reservoir con!:>lntctcd ftu• the storage or water, to 
he used for irrigation and domestic pnrposc!i, can well be said 
to be a work by '' hich all of the pe<•pk of the state arc hme
lited, and theref•lre a wnrk of internal impr.-1\·ement. 

In VsbM11t! '<'. Cormty of Arl11m.r, toC• 1:. ~-. 181, 1t i-. held 
that a :.team grist mill constructed for public u~ hy :t county 
lln•ler a !>tatutc of the '\tate c>i ~chr~ka, aurbori;dng b•ulll" to 
he is>llecl to aid in the con>~trurtion 11£ any railroad, nr nthcr 
\\t•rk c:.f internal improvement, is nut a '' ork o f intcmal im
pmvement. 

In all vi the~ cases. the distinction llct ween "hat are, :mel 
what art not. work:. of internal improvement, under the gen
erally accepted definition thereof. i" rccOJ{nized anti in ~me of 
them dearly expre~:.ed. That is, works of internal improvement 



lfl2 l([o;J>QR.T Of' Tllf: ATT0RNF\'-(lf;N£R.AL. 

an: tho ,t• 111 ,, h!t"h the pl<tipl~ of the entire state are interclolcd, 
anol J,, 11 l11d1 tht'\ arc. ur <~re ... uppo-.ed tn he. benefit~!. The 
c uh ~"'l' 1\llt'h I have hecn ahle to find, m 11 hich a contrary 
cl<,;1rinc j, tlcll 'ug~:c,tcd. i' that uf Vc.rto·r t•. Srutllc I Wash. 
St.. ~('X. 'rh( tlrd ... iun 111 thi, cao;e is bao;etl upon a statute ..,r 
the ,tate , f \\':l-.uin~tnn, the title of 11 hach is, ·· \n act aulhor
i7.ing citic-. nne I tol\1 m. to cc,n"truct n1ten1al 1mpm1-cment" and to 
:s~uc: ll'MIII' thcrdc r. aull tleclanng an emergency." Cnder thas 
act. citirs aa•d til\\ ns m the ;;tate of \\'ashington are ~pcc•ncally 
g11·en thc po11tr to construct waterworks, light plants and 
~ewer ... ami 111 '"'lie bond.; thtrefor. 1'he question arol-e 11 hether 
the suhjcct uf the Jegi,JatiGl \\:IS Sufficiently t'XpreS~d in the 
title of thi.• act In tlctcrmining that question. th~t supreme court 

oi \\'a<ohmgtun "aid: 

"The crit acasm .,, that although there is a ;uhjrct ex
art. ~•nee 1\ater\\urk .... ,e11er' anti artificial light plants are 
l>rc~>··rd, it '' not the suhjert treated uf i11 lhe bndv of the 
lt()t an1ern:al improvements withm tlte ordinary meanmg of 
the phra'IC Perhap~ tim. , .. au nrigi~al use of Ute term 
'intl rna I improvements.' It has cc:rtamly nnt been com
tnr n'y apllliecl tu impn l't'ment~ su.ppo;;ecl _to have been 
macle h\ citie)o for the henefit o£ thc:ar mhal>itant-.. and has 
lx:cn ct;tplo) ed more grancliloqucntly in reference to the 
impmvcmc:nt 11f higlm ay.; anti channel~ of travel and ~m
mcn:c. in the statute~ of congre~'> and the state leg-Jsla
turc.-.. .\111! yet. 11 hen under it nur Legislature particularizes 
11 atcrworko;, 'e" crs ami light plant, '' hich certainly are 
in fact anternal impn 1ement-. relati1·e to the citie' of the 
!'!late. we do not tltern the 1erbal criticism of sufficient 
"cight to -ct a-.iclc the act."" 

From thi;; quctatinn, it 11 ill ht <,et.n that the suprem~ court of 
\\'ac.hington rt"Cogni7e<l the cr,mmc n and usual m~anntg ~f the 
phrase "intcmal impr<)V('1nent-. ... ancl hulcl,. the act an quesuo~l to 
he ,or~Jil) upon the J:round that '' aterworks. se\\Crs and lu~ht 
pl:111t<. may rt'l:~tin~ly be con-iclue<l •O far as a city is cm~ccrnetl. 
internal improvements. when •o ck-.ignated by the leg~slature. 
The o.:ourt tllll' ghe, w the phra~e a :.pe.cial meaning and one 
rlifferenl from that usu:~lly ancl generallr unden;tood by all leg

ishlive bodie~. 
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Surh a -;pecial and unusual me<ming ••i '"" phra'e can nut, in 
Ill\ Jllclgment. I(.' ghen tc> it 10 the Ctlllllcctio II Ill \\ lurh It oo.:cur
in.,cct•nn tlir~ o( the code. It auu~l he held that the legi,Jature. 
in tNIIg the phrasi.' in that .;e(li« n. intcn<lt"'<l that it 'hnulcl ha1e 
the u~ual and ordinary meaning gi1·cn to 11 J,) c< un~ ami legas· 
laturt..,, and . hould llftl be c' n~trucd a .. h:ll"ing a 'JIC:C.ial or un
u•tt:ll meamng-. 

\ \'atcnn rks and light plant" are c< ·n,ll uctecl and upcr:ue<l for 
1he J>UrptlSC uf furnashing to the inhal.it~mb uf ntun;cap.'ll cor 
porati\ n ... 11 ater and light. The general Jlllhlu: of 1he c,tate h:n e 
nn mter~'' therein and are not l.cno:filccl. « r SIII>Jln...Ccl to be 

btncnh:d thcrehy. a!'d <In nul fc r that rea-on iall w11h111 the 
c:las-. of 11c>rks r•r,mmrnly knr:wn a' work .. u t internal unt>ruve
lllt'nl. Plaut' Cl nstmcterl nnd operau:d for the ,.urpo'e nf fur
m,hing hl:Jt ancl 1" 11er tu the inhahatanb of a munici1>al corpn
rnti()n fall withlll the same clas.<;. 

lJmlrr the princ:'iple, ui law nnrl rule' of cun~trurtion laid 
do\\ n in the authontic!l cittrl. 11 appear ... In me that none c .I this 
cia~~ of 1\'t rks r.ses IU the 1lignity of internal llllprtl\"tllltlll'-, and 
that l' rpnratinll!" nrgani~ed for the purpt !'C 1 f Ct lhtructll1g :UlcJ 

operating the same are \\'tthm the lwc:nty-)e:tr lunat ti,etl b)· the 
,tatuk, anti can not endure for fifty rear., ttncler the prm i~inn 
o.fthe 'itatnlc alxwc fJtiOl~l. Rc:spectiully <>Ubmittctl. 

januar) 3 t. 190,~-

'l'u Hn:-.. \\ R :\1.\R'I"I...,, 
S ·cr,·tar")• Of Stat.·. 

Cn ,g \\". ~flu.t~' s, 
.1/lomry GnraoJ. 

TAXATtOK-EXIU I PTJO:\S ~·ROM-Gbapter ;,n or tho actq or 
the Tw(lnty-niutb G-en~>rnl A~l'Jmhly con~<huerl. 

StR-CumJ)h m~ wnh your request for Ill) upini«m a, to the 
con!\lructic n of chapter ,;6 of the ach ,,f the Twenl) nanth Genernl 
\-.scmbl), rclatmg to the exemption fmm taxataon nf prop<•rty 

uf honornbly di:.charged l.Inio'>ll o;olclicro; an«l sailors oi the .\fe,i-
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can and C'i\'11 "nrs. ami nf the "ido'' ~ of such soldiers and 
-.ailur,., I he~ tn -.nlnmt the lnllnwing opinion: 

Sulxli,·i ... ion i ,,( ~ection 1304 of the code, as amended I>) 
chapter 5h of the ,\Ct'- uf the Twenty-nimh General A~embly, 
pn·nch..--. : 

"The rmpcrty, nnt to exceed eight hund;"ed dollars in 
at·tual \alue, of any hnnl>rnbly di--chargecl Uni011 soldier or 
s<ulor ,,f the ~Ccxican war or of the War of the Rebellion 
pr of the widow rcmaming nnmarried uf such soldier or 
~lor." 

~hall he C>.cmpt from taxation. 
The m:nul{'r in which such exemption shall be ascertaine\1 

am\ gi,•en tel -.uch ~oldicr. sailor nr w1drm is fixed hy the 11ext 

provi~ic,n of the sulxh\ bion, as follows: 

"lt "hall he the duty of e\•ery assessor :umually to make 
a list of all -.uch soldiers, sailor:. ami widows, and to return 
such list to the county auditor upon fonlis to be furnished 
by snrh auditor for thnt purpose, but a failure on the part 
of an\' as~es~r so hi do shall not affect the ,.aJidity of any 
cxemjltion. .\11 soldiers, sailorl.' or widows thereof referred 
to herein shall receive a rctluction of eight hundred dollars 
at the tune saui as~essment is made b) the assessor, unless 
a waiver tlwrcof is voluntadly made of such l'XeJ11plion 
at <;aid time. • • " 

The first provi,io,n ahove quoted exempb eight hundred dol
lars 111 value uf the pru,~>rt) of any 'uch MJlllier, sailor or \\ idow. 
hut the mdhml hv which 1\\ICh exemption is to be given, and the 
machinery through "hich the -.oldier. S.'tilor or \\ idow may de
rive the lx:m:lil therc.•f. are fixed by the pro' i.!>ion of the statute 

Ia <.t fJtlolt-d. 
Chapter 56 oi the ach of the T"enty-ninth G<;1enil :\<;sembly 

became a l:m lll1 the 4th day of July. lt)O.Z. and after all of the 
property 1dthin tl~ ~tate had been ru.~es!>ed onder the law in 
force prior tu that time. and a retum o£ such aSl>essment made 
to the pruper :1uthnritie~. 

At the time the 3'\'cs~ment of p roperty for the year 1902 wa
made the cnmltv aurlitnr had no authority to furnish blank 
form~ tn the a..,s;s5or fnr the purpc.>se o f listing soldiers. <~ailurs 
and their widows, and the assessor had 110 authority to enter 
the exemption pruviclec\ by subdi,·il'ion 7 upon his assessment 

r 
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n,tl; :!11!1 the iact that he did not do w can not he Judd to be a 
failure UJlVII h•" part to perform any cluty which he w a .. rec1u•red 
b) Ia\\ to perfnm1. 
• 'TIIw entire power of the a!>se;;~r~. and oi thl' machincn 
whereby the ta:-cal>le value of the property in the \'arivm di .. ~ 
tril'h wa.' determined, had been fully exerci"l'tl and exhau,tecl 
hefurc chapter ;;6 of the acts oi the 1'wenl) mnth Gtnl'ral .\•
•cmhly !Jecame a !aw. The member~ oi the Twent\ ninth General 
\~~mhl)' knew that the asse-sments ior I he ) ca," 11)02 woulcl he 

returned and the power oi the a~"esc;or:. full) exhau!-tecl before 
the amendment became a law. Xo pro\'i•ion ~~ made 111 such 
:um:nllmcnt ''hereby such soldiers, sa.Jiorq ancl wiclcm s mav 
rece1\'C the hcncfit c•f the exemption!> pn>\ Jfkrl for in .. nhdivi'lio~ 
7 for the )'Cnr 1902; :~nd the legislature havinK f;nled tu pre· 
1•idr any mean~ or mc1hocl by which such exemphon can be q<."

curccl to <Olchers. sailors or U1eir wnlo"" lnr thl· vear t<)O~ 

the act l1f the 'rwenty-ninth General \"'emhlv nn;st, in mv 
opinion. he cm1struerl to hecome opera tile and effcctl\·e 31 the 
tm1c of the tir~t asses~ment after the 4th ria~ nf July, 1yo2, a~ 
th:~l is the tir:.t a,;sessment by "hich the provi~ion-; oi the net re
lating to the manner of securing such exemption!i can he car
ri<'d nut :uul made uperative through the m<~chiut>r): rreated hy 
the net. am\ by \\htth the taxable value 11f the prnp< .. 'l'ly uf such 
Vl)ther-., ~iJlli'S and WiQO\\~. llllli the t:\l'lll)ltlo>JI thl'r\'1 f from 
ta:~>ation. ~:an he ascertained. 

I am therefore of the opinion that, under the J)fO\ i,;ions nf 
!oubdivil>ion 7 n[ section 1304 of the cc.xie. as amended by cha~ 
tc:r 56 of the acts of the Twenty-nir1th General \c;~cmhlr. the 
exemption of eight hundl'ed dollars in vnlue oi the property ()( 
<ttch 51>ldier-. ~iltJrs ancl wirlmv:. can not l~e made a... tv the 
taws ac;~c ·t·d thereon for the ye:~r lt)OJ, and that the act of the 
legi lature gi\'ing- such exemption doe; not become operative 
until IIJ03· Respectfully submitH.>tl, 

CnAs. \\'. Muu.AN. 

Ft-l>ruary 2, li)OJ. 

To 11():-<. ALru;a1· B. Ct:MMl.NS, 

Govenwr of lo•••u. 

At loriHT r;r,crol. 
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AssE~<SMitNT nF l 'oR J'OJUTION-L :tn d hehl by l owa. corpo
ration!'! in a. forPt!!ll Rtn.te or country 

:-;11< Cumpl~ lllg wtth ~uur rcque~t ni January ~7th for an 
upin•t.n lllll n the ftJihm ing <tncstit,n, 'iz: 

•· Jn e~timatin~ tlw t·txahle \'alue ui -.han.-s oi :.tuck 111 l•Jwa 

cnrpo: r.tliun!> holthng lam! in a fore•gn -.rare ur cc.unt~. is the 
a~:-c~:-ur tu dcd11ct tlw value of o;uch real estate :ts recu~mzcd 
b) the :~-o~e-.,tng officer,, or a-.o;e!ololllcnl l<m s of the • ther "tate 
or coumry Ill wlm·h the laud j, -.itu:lled.'' I submn the iolln1' 

ing c>p111tun: 
\n exallllll"IH ll uf •ectic liS l,W8. IJ I O, IJIJ. IJ2,~. IJ.?,t an<! 

1 327 of the c• de lead .. me to the conclusion that where a corpor
a~ ion, nrgantz(.tl u~>der the law' • ( I c)\\ a. nwns land in £,reign 
junsd1clluns, a111l the v:llue o£ the ste'Ck of the c1 rpnration i~ 
in some clcgrtt: ;ll lca-t detcrminc<l hy the \'alue ni the Janel, the 
a~•ess.•hle ,-aluc ' f the land, a-. recognized Ill such foreign jur
isdiction, ... huul1l I e elcduclcd from the gross amount of the 
stock uf 1 he cc q~uat1on "hen .;uch "tuck 1s asses~ed for t."lxa
tion: ;llld eadt incli,iclual stockholder i!< entitled tQ hi.; pro rata 

~hare u£ !>oUCh de,luctlon "hen the ~tock "luch he owns io: as
!-~~ecl to him. 

H;~ ving rcachecl this com:Ju.,ion. 1 det.-'111 1t tumccc-.;•ary to 
give an extcntkll Pptninn \lfll n the quest ion, or tu take up the 
language o f the •tctt(,ns referred to nnd con5true each .. cction 
~qxu-.ttely. l~espectfull) ~uhmitted. 

Fehmar) IJ. " 102. 

Tu Jlo~. W. B .. \1.\RTI;\', 

Surt•fclr)' oi Stall·. 

Cu \~. \\'. )lt.:U.\='. 
J rtom~·y-C rm•r(l/. 

T AXATION--1 ucorporatetl new!!plip~r plants and incorpor
ated job printin~ office<~ Sections 1319 a.o<l 1323 of the 
code construecl. 

StR-1 1"--g tcl ackun\\ ledge the receipt of your favo r uf the 
7th imt.. rt.'fJUC..,ling my opinion as to whether incorporated 
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nC\\ -paper plants ami inc .. rporat~d juh printmg <1tlicc~ arc tax
al~c uuclcr -e.:tiun tJI9 ur ..eetion IJ.!J .. r the e• .. ll' 

J\11 t>x:uninatiuu :md cnmpan~ ·n nf !ot'Ction, IJIIJ a111l 1 .P., 
oi rho: aclc clearly inrlicate that !oet·t:••n '·''!) n icr, nnly tu 
mamli.teturing plant,, as Jcscnl.ecl in th:tt ~ection. :\ewspapcrs 
:mel joh print iug 1 Oice- do nul. in m~ '•J>IIllun. c• me "11hin the 
Jlr .. vi,ums ui ~t:on 1319. and are m't to I.e taxcel uncler that 
'lt'llu11 of the ~t.atute. 

\\' hero: '-liCh plants art" incorp< ratetl, they fall under the Jlr<'
vi~ic.ns oi :-Celie n 1323. and must make the n•purt therem rc
tluirccl ;mel be taxed a" pronded in that •('Cttnn. 

l~c:hru:try 13, 1')03· 

To llos. II. r. c \RROLL. 

Respect full) ,uhmiuecl. 
Cu \S. \\'. \h•r.LA~, 

.l/tonrc·_y-Gt•llt.,n/. 

Aurlitnr of State. 

'I'AXA'l'ION ~:XP.'IIPTION FR0\1-lt is held th<Ll l!Je U0lll6• 

~tcad of a soldier or sailor who comes within the elMs 
cJt>.,iguated by the statute, is exentpt to the extent of 
$'j00, although the titlo tb<"reof i l-0 in the wife; nncl 
\\lwre ooilber the soldier nor bis wife ba~ prOJJerty or 
the n.ctonl valne of $5,000. although tbo comhined 
property u( tho lwo t~xreed, thaL amount. llw ... oldicr 

is eutitl~ to the exemptiou g;,·eo by the statute. 

Stk -I It~ tn acknc.w!ctlge the rt"Ctipl ,,f your ia\'Or •)i tht' 
4th in•t .. request in~ ffi) op:ni• n lll)Ofl th~ f llowing flue lion~: 

Pi.-st-In the ca-C' •Jf an old •I•hlicr \\It(• l~a~ no vroperty. IJut 
\1 h<N' \\ li<' Ita~ •(.lllC, hut not five tlum~ncl cloll:trs 111 actual 
mhtc, can the deeluctit)n allowed tlw ,..oJl<licr I~ made irom hi, 
"1t'c' property? 

Srcoud-!n ca~ the value of the CITI11hill(·d prop~rty nf the 
solthn :ual his wife c:hould be five th~>tNtnd dollar~ or more, 
wuul•l th~ ~llltlicr then I.e entitled to th~ exemption ? 
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1 ).t-Tu reach a proper ..,vlution of the first question stated 
in ynnr rc.~Jue•t, 1t 1s nt.:..:~·-;ar) to take up and examine the hts
tor~ nf the ;:nactment uf ... uhchvi..,1on 7 of section 130~ oi the 

code. 
The exemption thereby J,rin:n to :;oldiers, sailors and the1r 

'' idows wac; fir:.l i11cc•rporalcd mlo the J.tatute r f the stale by 
chapter 97 of the actl> l)i the Tl\,·cnty-first General .\s~embly, 

"luch amended -.c.·ction 797 of the code of 1873. by adding 
thereto the fc)IIO\\ ing provision: 

"The hmll(o,tc;ul. not exceeding five hundred dollars in 
value, of the wido" of any federal soldier or <iallor. who 
died dunng the late war while in service, or who has smce 
died oi \.\Oumh rcc:ci,ed or ctlsease contracted while i11 such 
service. Provided the prtWistc,ns of this act shall only 
appl) to per!'on!l \\h,-, do not own other real estate than ;;uch 
homc~tcad .'' 

Thi!'o act t11:camc a law on the 4th day of july. 1886. and the 
cxt-mptiun therein contained was limited to t11c homestead of 
the "idow of :tny federal soldier or sailor who died during the 
htte war while in ~en•ire. or who ha~ ~ince (lied of wounds re
ceived or dt~-.e contmctecl whil~ in such service. No cxcml}
lton ic; given to any ~oldier of the Mt>Xican or late w:tr. 

\\'hen the prc-ettl code wac; adopted, the exemption gh·cn hy 
the act of the 'rw('nty-fir•t General Assemhly to the widows of 
soldie" and ..ailor., "as enlarged by an increase of the amount 
of the exemvtion from five hundred L() cight hundred dollarq, 
and given to any honorably di"-charged Cnion "'iclier or c;ailor 
unal>le to p<"riunn manual lal)l"'f and cicpendent tl\ercon for the 
supr)f)rt of him~l£ and f:unily. The exemption thus gh-en by 
the cuie wa"' ccmfinc..-d tn the homc .. tead of the soldier or "ailor, 

or the "idow oi "uch .. otclier or sailor. 
lJndeP the Cc)OStfUCtion given this statute by Ol)" predCCC5SOf, 

:\lr. Remley. it wa" held that the hnmc,;tcad of a soldier or sailor 
wh() had ll\:l'n hunorahly dischargecl from the sen·icc. and who 
wa!> dependent upon manual labor for his support and .unable 
to ll\:rf,,rm the same, although the title to such homestead wth 

in Ius wife, came within the provisions of the statute and wns 
t':"<t'lll Jit from taxation to the value nf eigh t hundred dollars. I 
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full) agrc..-c with the interpretation place1.l upon the :-.tatutc· h) my 
pn:clcccs"-c.•r It was clearly the {)lll]lll:<c of the ll-gi~l:tture t<l 
ewmpl the homestead o[ ~·U) soldier or ~nilur. nr the \\ id1m• 
ul 'uch ;,uldier 01 sailor. whn comec; '' itlnn the prm j,..iun'l uf 

the -.tatute. irom ta:"<ation tn the extent c.f e•ght hundred dollar". 
'\ithciUl rcierence to who held the lcg;tl title to 'lith homestead. 

1'he '1\,enty-nintb General .\ ... scmhly re-enacted -.ubdiviltmn 
;. ami very materially changed lb J>rovi~;on~-' \~ 11 no" stand•. 
it provides: 

"The proper!). not to e:-.ceed eight hundred dollars in 
value, of any honorably dio;charged L'niun soldier or ~ailor 
of the Mexican '' ar or of the \\ ar of the Rebellion, or the 
widm' rcmaming unmarried of oc;uch ::;oldirr or s:1il()r. 
• * • l~ut this ~xemption shall not 3Jlply in the c.·H·e 
nf :tll) soldccr or c;atlor. or the "idow of anv Mtrh mldier 
ur sailor owning propcrt) nf the actual \':tine nf tlvc thou
"and dollars. or \\here the wife nl ~uch mhl!cr or ,..ailor 
owns proJ*fly to the actual value of li\'c thuu,anrl clull:tr".'' 

1'\us act ~'Came a law on the 4th day of July, 11)02. 

Prior to the t!nactment of this statute, the exemption allowed 
had l)('(:n ccmfincd to the home;.teacl o£ the o,olcher, s.1ilor or 
widt>\\, and although such soldier or sailor in all C>ther rc,pccls 
came 11 itlun the JJrovisionl> of the l:t\\. he receivw no benefit 
thl'rcfrc.nl unless h(' was the owner of a humr~teacl. In other 
11 ord~. lw or his wife must be ahle tv own a hiJme<otead heforc 
any (lrr>prrty belonging ttl him could he c'emptC'fl irnm taxa
tion under the -.tatute as it then existed. 

The Twcnty-nintl1 General .\,..•c.'mhly unclertiJok to eliminate 
thi' in•·•ln~t:y inom the law. nnd to enlarge the exemption 
~ivm to soldiers, Slilor:; and their wi•l<lll '· The language of 
clla!Jter .;<> of tbc act<o nf the 1\H~nty·ninth G·cncr:tl thsemhly 
clearly imlic:ttcs that it wa:. the purJIOH' ni th(' lc~~lature t•J en
larg•• the e~emption. allowed. :111<1 not to rc~trit·t it. The lel{io;la
turc~. therefore. pro,·irled that pr .. rcrty •>f any lu.norahl) •lis· 
charglcl Unir•n "oldicr or :,.'\ilor. not ('Xceecling ci~hl hundrecl dol
lars in \aim~. :::.h<mld be exempt frnm taxat ion ulllc:t, !oUCh soldier 
<• r ~ailnr, \•r hi:; wife. n\\nCd proJ>erty to the :l('lual value rof five 
tlu•u•.:lml clnllars. and the cla.<;~ of property to wh1ch the exemp-
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t1on ap{;He~ was hy thi~ act enlarged SC> a~ tr> include any taxa
hle propt:ny ,_:wntd hy tlw sof(Her ur s-ailor. ~ubject to the ex-

ception s-tated. 
Under the prcviou~ statute the prctpetty of the wife of the 

sc;ld,~er ,,r sai lor. if the same cunsi~ted of a 1~tJl1Jestead, was ex.
cm1)t to the e~dcnl of eig-ht hun< ired cldhn ~: and it certa\11Iy 
t~-an not be ~aid th~·tt iL \\·a~ the intention ( :f the legislature. in 

enlargin-~ the class· o[ pro perty to which the e.xempti<:n shn_uld 
apply. to cut off l i llY cxemt)ti-on c:( prot)erty nf the sol-titer, sa~lor 
()r hi ::. wife gi\·en under the pre\•i.c.nl:-\ ~tatute. Any interpre_ta
tJon of the act of the 'f·wenty-ninth General Assernbly "'·htch 
\\'Ottld r~ach ~uch resnll wou!d J:e \\'(H,Jly repngnant to the spirit 

~tnd i11tent of the legislative act. 
fvftany cases might he ci ted where such a. construction would 

wf•rk a hardship upc.n the soldier or sailnr \\'ho was sought to 

he bcn<.'lite'l hy the change made in the statute. lie may have 
been unfortunate in business- and judgment.';> may have been ol::r
tnined ag-ain~L him which he· is unable to pay, and by hard labor 
has ea f'fictl a sufficient amount of money to purchase :t tr'IO<.lest 
home for his family. and to prevent the same fro111 being taken 
by hi::; creditors ha!-i placed the title therec f in h is wife. Under 
a strict constt·ucti011 of the I a w. as it now stands, he wottlcl not 
be entitled to an exempt:on upon the homestead thLts obtained·, 
alth,"lugh such hon1er;tea(1 woul(1 have been exempt frmn taxa~ion 
tn the extent of eight hunclrecl dollars under the prevwus 

s ta.tl.l tc. 
1 can not bring- myself to l:elieve that su~h was the jntention 

of the legislature. The statute unde-r consideration should ·be 
construed so a$ to carey out the intent of the legislature as ob
tained frmn the text of the statute it~elf and the hist01-y of its 

enactment. 

Tn Holy Tri,nify Church 1.1. Unit('d Slates, r 4:) U . S., 459, it 

is said: 

"lt is a familiar rule. t hat a thing 1i1ay be within the 
letter ot the statute and yet not within th~ statu~e, . because 
not within its sp;rit. nor within the intention of 1ts l'nakers. 
This has been often asserted. and the reports are full 
ot cases illustrating it~ applicat ion. This js not t he 

! 
! 

I 
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st•hstitution of the will of the judge fnt that L~ f tht' h.:g· i~
lator. fnr frequently \\' t)nl:- of gcnL·ral lllt':tning- rt1·c H$cd iu 
a sta tute. words broatl rnuuglt to include an act in qm.'=''"' 
tion, and yet a nmsi<Jenrtil)ll <)f the wholt' lt·g-i:-:lation. or ni 
the circmm~tance~ !'urt·ounrling- it;' ennctml'ni'. t~r of tflC a ir
surd rcsttlts whkh follow fronl g-iving· such hn'};ld tncaning
w the \\.·ords. make it unrc:tsonnble to bel it:'vc I hn l 1 he leg .. 
is.lator inte-nded to include the particnlt:u· net'' 

1 n Eyslon z·. Sludd. l 'l n wcl~ll. 4()7. it i~ ~aid : 

"So that a mnn oug-ht not to rcsl upotl the letter on ly. 
hnt he mtg-h t to rely up011 the sense. \\' hi t h is tcmpcra!ed and 
g-uided hy equity. and thrn:in he reaps the irnit of the law. 
for as. a 11tH con~ist~ of a shell nn(l ~ kerllcl. ~t') cverv ~t-:'tt u tl! 
cons1~ts o f the letter' :md the sense. nn<l '':> the kernJel is tl1e 
fru it o f the nttt . ~o the sense is t he fn1it of the slaf l11 e. 
And 111 order tQ form a r1g-ht jwlg-nwn t when th e letter of 
a statllle Is regtr:\incc l. a nd \\' hen enlar~cd. hy equ ity, \t i~ 
a goml \\ay. when you pcr11sc a St:lllllr. to su ppn~c llwl t he 
lnv .. · maker i~ present. and that vo11 hn\'e a~k<•d him the 
qlte~tinn yon \\'[til l to knnw tonrl1inJ,!' the c·quity. tiH'n yr)u 
mu~t ~· i,·e y<.ur~clf ~uch an ans'' er a.~ ynt1 imag·i11c he 
would have dnne. if he had hee11 present. ·· 

If this rule is appl ied to the >talutc under CtHts-idcn1 tinn. the 
answer n f lhc law m:tkcr mn~t Ia~ 1hnt 1t was nnl the intention to 

r est-rict <)r aflriclge the exemption previc)\ISI_,~ ~ivcn, httl tl; rt1-

large the same. and not in fake away from the f:O idiet the ex
emption of !tis homesle<.!d to the extent of erght hundred dhllar~ 
in value. although the title of such l1ome~tea<l was in his wi fc. 

Under the staltl tc of Iowa. a hnmestead i~ sd apart i1S exempt 
from the dcl:t ~ o f the 11llshand .or wi fc for the h<~ndH nf the 

farnHy. and although lhc legal tit le thet·cto may he in the wi fe. 
the husban<l hns a 5\nbslAntial p-roperty righl there1i1 . Such 
right is a presen t and (i ·eel one. and not merely rer,mte ;;i- coll
l ingent, and one which he ie entitled to pn->tcct. He 1ha~r re
deem the homestead from excculi()n o1· tax sale. He 1ftl~ an 
insurahle interest therein , and if it 1s dcst royccl hy · fi~·e may 
recover the val-ue f rotn the company which h<is i_nsnre<l the same. 
In tl1e prope t support nf his fantlly it is his 1luty. if the hoi1ie-
stead is liahle to taxation , to pay th e taxes thereon, w·hether tlic 

11 



162 

title is in the tl.ame <A hi~ wife nr in his own natne. ancl ro pre
serve the homestead for the bct1ctir o f the hunily. 

In sh<Jrf, he has such a fixed and 1;resent iutcrc~t 1u the home
stea~l. the t itle uf wl1td1 is ·in hi!'- wj fe. th:H it 1nay fairly Le said 
to be his property under the proYi~ion~ of the s tatute providing 
tor an exemptic;n from tnxation, and that the act of the Twenty
mnth General :\s;.;embJy does JlOt take away the right of exemp
(jon n.f the hiJtlle~lt><td o f the soldier or sai Jnr to the extent of 
eight hundred dollars in \·alue, although the 1 it le to such bOJ-ne

stca.d is in his wife. 
l3ey<md this the exemption. as to p1·cptrty owned. by the wife, 

docs not (•xtcnd. She is not entitled to any exen1ption as to 
other 1axal:lt: property C>Wned by her. as st~ch exemption is given 
by 5ta£ute to the soldier, !-;aiJor o r widow of suc h soldier or 
sailor as to taxable property owned hy them. and is no t given 
to the wife as t<.> tax able property owned hy her, except where 
the horncst~"ld character attaches. Upon other property owned 
and held by her. wbid1 is the subject <"J f ta.xa1ion. !-ihe n1ust pay the 
l:t xcs assessed against the same as though she were not the wife 
o f such S<Jiclier or sa1lor_ 

The COllto;t nJction which r ha\'e gi \·en this s tatute is a liberal 
one, and may not· r..e within its · strict Tetter. but it is certainly 
within the svirit of the law and carries out the intent of the leg
islature. 

- 2d-The exetnp tion from taxation is modified and an excep
tion is made thereto in the ioJl(Jwing words : 

• 
11

Tltis c.~en1pt\<>n : han not <tpp1y 1n the case of any so1-
dter o r £atlo r or wtd0\-'.1 of such soldier o r s~ilor owning 
property of ~he- actual value of five thousand dollars, or 
where the Wtfe of such soldier or sai lor owns property to 
the actual value of five thousand dollars." 

n .y this exception ~o the exemption given in subdivision 7 of 
s~cttoJ~ r 304, ~he legt~Ia ture has provided that evet-y honorably 
dtscharged Umon soldter or sailor of tJ1e Mexican war OT of the 
vVar o f the Rebellion, or of the widow of such soldier or sailor, 
who does not own property o f the actual value of five thousand · 
dollars. shall be entitled to an eight hundred doll t: f . a r exernp 1on 
rorn taxat1cn, unJess the wife of s uch soldier or sailor ov.rns _ 
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property to the actual value of five thousand doll:tri>. The k·!6~

lattlre has not prnYided that. where the combined pr01wrty uf 
the soldier or sailor and his wife cqtlal~ or exceed~ the amnunt 
o f five thouc;and dollars, no exemption shall he m :1de a:-; to the 
property of the soldier; «:md as the pn.n·igions o f the ~t:t tut e :trc 
cleat, explicit and susceptible o f but ~me constn1cti1)t1. it mn:-:t 
be held tha.t the soldier o r S:.'lilor jg. ent itled to the excmt>fidn 
thereby g iven, although the Yallle c) f the property owned by hjm, 
added to the value of that ow ned hv h is wife exceeds the s\tm , . 
of five thousand dollars. 

I am t herefore o f the o pinion that the homestead of a soldier 
or sailor, who comes \Vithin the class cJc"lg1laterl by the statu te. 
is exempt to t he exftent of eig ht htmdrc<l dollars, although th{; 
title thereof is in the wife; and where nei ther the snldier nor hi s 
wife has property of the actu:tl value of fi\'C thousand do llar!->, 
a1though the combined property of the two exceeds that amount, 
the soldier rs ent1tled to t he exem ption given by the statnte. 

Respectfully submitted, 

February 14, 1904. 

'J'o l-IoN. B. F. CARkOl.L, 
Auditor of State. 

CHAS. \V. MUU,AN, 

A tlorney-Ccncral. 

S<>aooL DrsTIUOT-·lNDEPENDmN~-CoNsot.tDATION otr-S¢c .. 
tion 2793 of the code, as amended by soot,io-n I o! 
chapter MO of the a<.~ts of the 'fwenty .. Heventb Oenornl 
Assembly, construed. 

StR-J beg to ackJ.Jowledge tlw rcteipl uf vour favor of the 
4th inst., requesting my opinion upnn the fol-lowing r1ueslion~ : 

t< r. Does the a.nnexa1ion c f \ Vest Decorah to the: dt v 
of Decorah carry with it the annexation of tt.ll or any pa•:t 
of the independent school dis1rict uf \Vest Decorah tt) the 
independent schooJ district or Decorah? 



"'•-: 
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11 2. [f the independent school d :::1rict of \\'e ~ t Decorah 
has lw the annexation of the town of \\'est Decorah be
come "'a part of the independent district of Decorah~ \~i!l 
said di ctrict recei\·c aJI the as:::.ets and assume all the llabtb
ties, including the IH ~nded in<lebtedness. of the independent 
cli!=.trict (>f \\'est Decorah? 

•t3· Tf the annexation of the to\vn of \Vest Decorah .t<'r 
the city of Dec{Jrah carries with it only that part of the Hl

depcnd~nt di !-. trict (,f \Vest Oecorah inclncled in t he town of 
\Vest Dccurah . how and by whom ~holtld the d iv ision <'}f 
Cl!iSets and Jiahillt ies be" 111ade ?" 

Section 2793 o f the code , .. ,aEi amended hy section 1 of chap
ter 8o of It he acts of the 11wcnty-seventh Gcncra1 t\ssembly. and 
now con tains the following p rovision : 

t'When the corpora te limits of any city or t0\\'11 are ex
tended outside the existing independent di~tt·ict or districts. 
t he boundaries of ~aid jncfependent di strict or districts shall 
he also correspondingly extended. Rnt i11 no case r., hall the 
boundarres o f an independent dist rict be affected hy th~ 
reduct ion of the corp01·ate limits ( ) f a city or town." 

The language of this statlfte is susceptible of hut one con
str uction ; that is. 'vhen the corporate limits of a city. which is 
an independent ::..dwol district, are extended so as to include 
other teJTitory which, p rior to the ext·ensicm ,>f the coq)()j·ate 
boundades of the city. was not included in the co rporation or 
within the indeJ)endent school distr'ict. the boundaries of the in
<lependetJt d istr ict are also nrrrespondingly extenclecl. and the 
territory taken into the corpnrate limits of the city is a lso taken 
i11to and becomes a part of the independent school district. , 1 , ---: 

1 ,U nder tl1is statute the a nnexation of the town of \Ve~t De
~orah to the city of Decorah carries with it a ll that part of th e 
mdependent school district of \Nest Decorah wh ich is included 
within the corporate limits of the city of Decorah. ~s extended, 
and the part of the independent d istt·ict of \Vest Decorah thus 
taken i.n to the corporate limits of the city of Dcco·rah bec01nes, · hy 
operat1on of Jaw, a part of the independent RChool district of De
torah. T he remaining ter ri tory of the independent school dis
trict of \!\fest Decorah. not included wrthin the boun daries o f 
the c ity of Decora h as extended, would not, upoi1 the ·extensi O!'l 
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of such boundaries, he·com~ a part of the iudcpendcnt ~ciH){)1 

d istrict of Decorah and " -nn ld remai n lhc indcp:.>nd~tlt ~ch(lt ll 
district of \\'est Decorah until ~ ( 1 1ne nct ao n is taken ll) con~t)J. 

idate it. either with the independent ~chch )l <li~trict n f Dt-Cl\rah 

or other contiguous indepelldent dist rict or di~t rid township . 
StconJ-I n consolidating- that portion of the indepe ndent 

school distric t of \Vest Decorah wi th the indcp('ndcnt di~tritt of 
Decorah. the hitter n:-u1k<l district tnkt·s nf t he a::'set ~ . and a~~ 

smnes of the liabi li t ie-s, of the di~tr ict of \Ve~t Decorah. snell 
proportion thereof as t1H~ 01xable va lue of the prnpe t·t~' taken 
into the l •~depende1 1t district of Decorah benrs to th<.· tax;thk 
value of the twoperty nf the independent dist r ict t1 f \Ve~t De.: 
corah. which is not taken into the indcpendcll t distr ict c•f De
corah by the extension of the corporate boundar i c~ or that city; 
and an ad justment and divis ion o f the assets· <-tnd liabilities of 
the independent district of \V<>st Decorah. as it <.\xiMed before 
the exten~ion oi the coq)Orate bottn<larics of the city of D~
corall , shnuld he made ~ubstanti::tlly in the manner proYidecl by 
Rectio n 2802 of the code. 

Until such adjustment is made. the proper ty owned hy tltc 
independent <listrict of \Vest Decora h. hcfnrc the extension nf 
the boundaries of the c ity of Decorah. rclllain::> the properly of 
the \Vest Dcot'ah district, and it is the duty nf the IJna rds. of 
directors of the two districts to meet and nlake the adjuRtl1lcnt 
and d ivision of the ptopei'ty a nd li ahilitic~ o ( the d i~trkt 01 
\Ve~t Decorah. fn case they are ttnable to de1 so, or cannot 
agree upon an equitable d ivis ion, such adj u~tmcnt c.lllcl di visit lll 
should be referred t01 and decided by . disinterested a rhit ra tors 
c iH;sen in the manner p t·escrihed by section 2802. 

\iVhen such adjustri1ent anct d ivision are complete. and a rec
ord thereof is made, the title to all of the asset~ of the inclcpe11d
cnt school district of \·Vest Decorah. given to the imfependt'1lt 
d istrict of Decorah under such adjustment and division , l~con1cg

perfect, and the 1attet named distridL then becomes liahle fcrr t l1c 

portion of the debts of the district of \Vest Dcconth which the 

• 
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l.~< •anJ..., nf clirccwr~ or the arlntrato r-. fix a~ the amount whir11 

shoulu he ::~'~nmctl h.> 1t. Respect fully ~ubmitted. 
Cl'I.\S. \\'. ~ll'LL,\1\. 

.J 1/arlu'y-Gcllactf. 
f'chncary zo. 1903· 

Tu llo-..: R l'. BARRt>TT, 

Suptrl/ltc·nJnrt of Publrc lrrslruclwrr. 

BOARD OF CONTROL Trander or patieuts from one hospital 

to o.ootber Rncl pri~oners from one penitentiary to 
another Expense of to be paid oot of what funds
Chapter 118 of the n.cts of the 'fweuty-seventh Geoernl 
Assembly and section 228\J of the code construed. 

StR!;-C<mtpl)lllK '' ith your rl'tJU~l o{ the 9th ult. for my 
opuuon as to \\hat funds of the state the cxpeme of the tran\· 
fer of patients from one hospital for the iusane t~ ::~nothcr, ancl 
prisioners from nne stale penitentiary tu another. shall he p;uu 
fn.,m. T ~uhcmt the follm\ing: 

1 Sectmn J6 of chapter tt8 of the acts of the Twenty-~cv-
cnth Ccnenl \-;,cmbly JlrO\•idcs: 

"Patient:. ~hall he ~nl to the state hospital and rom ict~ 
c;hall be kill to the penitentiary located in the clio;tnct etn
bracinK the count) from \\ hich they are commi.tted. Bnt 
the board may tran,.f<.-r the inmate of any hf19>•Lal or the: 
convid in an} penitentiary to another hospital or to the 
nthcr penitentiary at the expen:>e of the state. and .''hall ~ 
that tlll' pruper rteor.J thereof i, made at the hospctals ancl 
penitcntiarie, 3nd in the cffice of the board.'' 

This ::.ectinn f,rl\'~ to the !)f)anl V0'' a to make such tr::~nsfc:-r" 
as in ih jml~ment :ihall be ::~<lvi~ahle. ami the CQ$t thereof i" tu 
l>C vaid hy the <.tate. The payment nf "uth co~t is one of the 
expctHiiturcs ::~uthc,rized by chapter r ·~ nf the acts of tht 
Twenty·.,<.'\ cuth General Aso;embly. 
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~cctrun ~ of that act provides: 

"Tlu~re 1s hereby appropnated frum am funcb in tht 
state tr'-"::"tcry nnt other" i~ appm]lriatecl. sttfficicnt thert•nf 
I•J J13)- the 'l:llarre-o; ::~nd C'XJX'Il<hturc" hereby auth• ri1.ccl " 

lu my upinivn the appropriation made hy .;.ectum ~ muc;t IM: 
hcltl to cm·cr all lxpendJtures authorized J.,. the act of the T\\ c•t
ty•-.e\'enth Gt-ncral \ssernbfy. except 'uth. a' the lcgi•l:tturc ha.; 
~pcrifically prO\ cded shall be paid from other npt>rnpri'ltion!'. 
'J he wordo; ''hereby authorized" arc uroocl enough tn cover ever) 
expcnuiture authori1.ed by that act; and it }et>lll• tn me to havt> 
been clearly the intent of U1e legJ'-Iature in m:~king !'.uch ap
propriation to prov1cle a fun<.! out of \\ hich all of the ex pen~~~ 
incurred under the prm-isions of chnpter 11~ ~houlcl IM: paicl 
except ''here '~llt:'h expenditure!. arc ~pcciticall) threctecl tu be 
paid fmm ~ome other fun<.!. 

\f} attention ha~ been called to an opinion of 111) prt:dccessor, 
tl~r Remley. in which he appear~ to ha\e taken a contrarv ,·je,, 
of the scope of this section; and ''hile I have the highco.,l·r~nrd 
for him a.., :111 able ami proiouml Ia\\ yer. I can nnt agree with 
the narrO\\ con;;trnct•on placed upon this <>ection hv hicn. 

l•'urther than thic;. the CJ.UCl'tiun upon which 1\lr Remle, ·., 
• piniun was a"ketl did not invnlvl' the que~tion here prc.;entecl. 
Hi" opinion was a-keel no; tu whether expenchturc .. \\hich were 
nece;~1ry under chapter 118 f•1r booko;, hlanko;, etc .. \\ hich the 
IJOanl of control were required lu furni'h !\late in~titution~. 

slu .u(d be paid from the appropriation m;ulc by o,cction 4, ur 
\\h.:ther ~uch e"pcn;;e,. should be char~e.l up to the in~titution~ 
ior whiclt such book!>. blank". etc.. \\ere furni~hecl. anti p:iitl 
frcm its ~>upport fund. 

His t.Jpini•m is that the C('~t 1.1i 'uch hocok .... blank~. etc., .,h0\1ld 
l~C: pair! out oi the :Wpport .fund ni the in<.titution tn whith ... uch 
hooks, blank~. etc .. were fumishe.l. and nnt from the at>propri:l
tittn ma1le b) scct1un ~: and in this he j.., pr<Jhabl) correct. lk
)'othl that <JUC,"tion he was not called upon for an npinirm, ancl 
"hat is saiu b)· him as to the payment nf nthcr cxpcn~e" author· 
izecl by cha)>ter tt8 from the appropriation made hv "l'('tion .t. 
may iairly be said to IJC a dictum. ami not an opinion of the 
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:\ttnrnt'\"'i{c·nt•r:.J upon a c1ue--1 inn -.uhmitterl to him for hi, 

"111111011, 

If -wuou -1 h:td 11\:l'll in,t:r!l'<l in the I nil "hich hccamc chapter 
11X .,j tltl' ach nf tlw T\,cmy-o;c\·cmh General .\-,;emhl~ at .,r 
near tht• t·nol n i that hill. no nne woulcl havt• any CJUC"tiun a.., to 

'' h.u the appropnatiun was mtenrh:cl teo l'<l\er . The fact that it 
i ... irhcrted in tlw :tel lllllllediateh iuliCJ wmg t ht> -.cctinn \\ hicl1 

pruncle:. fotr the iumi!->lllllJ! c1f the o Aice'. the emplnyment t•£ a 
sccrctar>, clerk.; a11tl ... tcno~rnpht-r' £,or the lloarcl c•f Cl)lltrol, 
appear, to han· iullucncetl the mterpretatum gwen the prO\·i~

iou!' of th:u section. 
I think the act of the '1\, cut~ -.cn•nth General \!'scmbly must 

I.e taken 111 1t-. cnt1rtt\' a-; an c'prc~.,ion c•l the w11l ui the le~is

lan1r..-. anol :til of the provisions c f the act mu'it be con!.lructl 
together .. n its tu ~-:i\1.~ lull £1 n;c ami effect to the act a'\ an en

tirety. 
Section .l(l :mtlmnzcs the hnard of control tn incur expcn•e~ 

for the remm al rof pat cnh frnm cme hospital to <Ull•thcr. ami 

Cl f com·icts from one pcnit(ntiary lc1 the other, ami that !'>Ut:h 
expcn ... e must he p:11tl !Jy the slate. And hy section -1 the lcgio;
lalurc ha~ pruvull~l a fund from which the CXJICihC' :mtl1orized 

hy ~uch act arc t•• he paid. 
1 am therl'foll' nf the O(Ji111on that the c:\:)ICll"C~ incurred muler 

the .lnlhortl) $_'1\'en thl' l)(><tHI oi control by section 26 ~hm1lcl !Jc 
paid from the appropriatic ,n made hy sttlion 4 of the act. 

z. There is apjl:trcntl~ a sli~ht c•mtlict in t11e provtSIPns of 

sectic,n ~R ul ~:haptcr 11~ of the acb nf the Twemy-o;enmth Gen
eral '"'l'lllhh. ami S<cllon ..?.!~J of till' code. L•ntter \\ell knm\ ·1 
rules uf cun~tructiun, tlu:-c 11\ IJ :;.cc:tion- mu't he "0 construed 
a~ to give 1m::ming to the J'r .. ,·i-.iolh c f cndt i i p ... ,..,I,Je. ami I 

think a c•JJhtntcticn can I e i>lacecl upon tJte lnng1.1age {)( hoth 
~cctiuns "ltirh \\til practicall~ harmontze their pro\'i,ion,, 

Sectio•ll uR,\ of the r.o•le prO\ ides: 

' 'P:tucnh in a }u,-.pital. ha\mg nu le~:al settlement Ill the 
,late, ur ''hot e legal ~ttlement can not he asccrtaiu~d. $hall 
be ltllppvrtcll at the c-.. pen~ vf the -aate. T f n pa~1er.ll ha~ 
u legal ~clllcmcnt w1thin :11111thn ~tale. the commt-~11111Crs 
of insnnity may tlircct the "he riff to remm e such p;tllCilt tu 
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tlw place ,,f ht,. leJ.f<ll >cttlemcnt, ~1ncl the .._JH:nfT ;;hall n·
rci'c a!> cumpcus.."Jtion ~hercfo:r thrCl' clnllar ... per <lay ancl 
1~1' actt.•al e.xpen~c;.. \\ h1ch 11111 lx.· ill:mtzl·ol. '\\urn to ;unl 
hie-d 1\ llh .the co,unty audnur, :111cl the ,..ame paicl a, 11th, ... 
dauu,. aga111~1 tl1c count)." 

Tins ~-ctiun clearly makl"' it the clul_r of the cfolllllll''-l•llll'rs n£ 
m-anit) . "heuner the) lind tlwt an in!-:tllc Jkr ... on Jta, :1 leg-al 
:oettleruent in another Stale o>r C0\11111), tu thret·t thl• -.herifT tt• 
n·mo1e •uch patient tu the !'lace oi hi-. ... ettlcmcnt . 

Secuun ..?8 uf chapter 118 t f the act~ r j the T\\ent\ -se\CIIIh 
Gctwr.il \-~cmbly further pronde-.: • 

"llcfo~c.- the t·umll_)' authr •ftlits "h:tll -ent.l tu a ho,pital 
for the lll!i:tnc a paucnt \\ ho>~· rl·..,idcnce i .. unl..no\\ 11, a11d 
"hu~e m.untenanc,· ts chan:ed to the- ,1:11<', 'llch authunt1c, 
>hall nnt1 f) the lx.ard. \1 h•J ~hall lltllllechatl.'h 111quire a~ h• 
the ll.:'-ldCIICC I f SUCh per)'ll\ and the pn•prtCl) nf h1~ Ct>Ol· 

lllltmcnt to the -.tate ho~p1tal. T t thl· rc.;idcn~e of s<ml 1)1:r
~·m t!> found to l:c in another stltt' ur country, the boarcl 
~hall sec that he is -;cnt to his residence or i( he i~ cnnlinecl 
in the state lw~pital, th(' h~tartl -h:tll chr,l'tt an ;menllanl 
from tl1e lu .. "1Jit.al to comer the paticm therein." 

' l'hi-.. "~ctit•ll places the fnrlhcr cluty up• 11 lhc cnlllllli~swncrs 
o£ in~;mity c>i the coUnt) tP noriiy llw lk 1rcl ,,f contn>l before 
;m msane (>.1ticut, 1\husc n:sldl'llCC i~ unknc>wn, illltl who'e nt:Jin
ll'llllllcc j, t< l he charged to the state, can l.c •CJ.t I!• 1111e oi the 

h•J"(Iitab ft r the in~anc. an() upon rccei\·ing- -.uch nutiticati••ll the 
hoarcl mu t immediately inqu:re a ... to the: n·,idence ni ... uch per
son and th<' pr()priety uf hi, cr.mmttment to the -tate ho'Jl1t·tl. 
II it aC<c:rt.:.lins that he i~ nut a rt'-.idcnt c:f the tntc l1f lo\\a, ancl 
ha a 1~1 ~ttlemem in another -.tate o r l'tt\llllf\, till' l.ot";;ml mu~t 
then require that he he -em tel the plnrc nf hi: lcJ;.tl ...etl!rment 
as llrnvidcd f•Jr iu ~ctiou 2283 ,f the rode. '!'hi, nm~t he ciC>tle 
by the count~ autho>ritil"' a'> ]'rm iciC"C) fur in that '-CI.'llun, and 
ltflc exrlt'n-.c mu"t be paitl hy the c• ur11y 

R~~)Jeetiull~ ... ulnutll'<l, 
Cu \s \\' \lt•t ,t.J\ '1;, 

:\farrh 5· HJO.l· 
.lltnnr,•y·Gt·m·ral. 

'J'u 't 111~ llo:-:o.K.\BI.I' f{C).,Rn nf' Cm.rt.KUJ 111: g,- \T~: I 1':-TITU
no~s. 
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Ho~n: A:o~:-luCI 'I' ION Fnn " nll ~::; A~'> u HABIRs- Uuexpeu<.led 
l•uhwct: of apprnpl'tation change c)( name thereof. 

S1w-Comphing ''ith ~our rcc1ue-.t ~r the 18th mst. for an 
opnuon a~ to '' h('thcr the \\ umen'l'. ;mel Hah1es' Home ,\.,.,ocia
llon oi Siou" Cn~. luwa. would l>c •entitlcd to ha\e [)aid to it 
the unc~~nded bal<tnce of the arprc·pnatit·ll made by the T\\en
ty-uinth General 1\!'-'-C!nhl)'. tf .. uch Home should become a 
branch home of the Florence Crittenden ~tis~ion of \\'aiohing
Lon, 0. C .. I beg to ~uhmit the following: 

The right of th~· home to recei\'e the unexpended balar.ce nf 
the appn·pnalion doe... nut depend uron its name. It 11oc~. 

ho\\Cvcr. dcptnd IIJl<JII 1ls urgan1zallun and management. \\'hen 
the appropriation was made hy the lcgblature, the home wac; an 
Iowa in~tllution, managed ancl controlled h) citizens of Iowa. 
and for the benefit of thl' pcuplc of this state. and such facfs 
were unclouhteclly potent reasons for the granting o£ the ap
propriatiOn U)' the leg-i:.laturc. 

1 f, after the granting of the appropriatiun, the persons con· 
trolling c;uch home shunld tllm the mamlgL'nlcnt and control 
thereof OYer to Jler:;on~ rc~iding outside of tile state of Iowa, 
and such h01l1c should in fact. a-. well U" in name, lx.><;ome one 
of a number of similar •n~tituhons, managed and controlletl I>) 
an association, board nr curpnration outside of the state. and 
shoultl nut be conductecl (()r the excltl'•ive benefit of U1e I)C!..'Illc 
of the -;tate, it wnulcl nnl, in my opinion, he entitled to rerei'e 
the unpaid balance ni the appropriation granted by the legj,. 
lature. 

If, on the other hand, ahhnugh the name should be d 1angerl "' 
a branch of the Florcnte Crittenden ~fissic n. it shoulri remain 
an Iowa in,titutic)ll, cunduct('tl ior the benefit of the people of 
Iowa. and c•Jntrollcd and managed excln~h·ely by citizen" of 
Iowa, I think the change in the name would not affect its right 
to r..:cei"e the appropriation. 

~£arch 19. 1903· 

Re.;pect[ully submitted 
CnAs. \\'. lit LL.\ro>. 

A llorm·)'-Gt:tk'ral. 

To llo:-:. l3. F. C \ RRnt.l .. Amfilnr of Sl11tc. 
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FARM KitS INSTITUTE-A l'PROl'RIATlOS FOH. 

Snt-1 n compliance with ) our vcrl>al fl(ILIC~t a., 10 whether 

~he account of "!-"ty-three dol~a~:. ;~ml fiity-ti\1~ ccnh (S6J.jj). 
mcurred 111 boldmg a farmer<: m~utute in \\'oc,.)bun cvulll\' 111 

the year 1901, and \\ hich \\a-. filed i11 the ollicc ui the :uuiitor 
of <:tate M ~h~ Jl~l tlay or Octvber. 19<)..?. 'huulcl be paid from 
the appro~rtatton made by !ieetion tf•73 ui the l't l(le, 1 suhnut 
the foJio,nnJr opinion . 

. The appropriation n:atle by sechrm 167;; 1, nut for :my dcfi
mtc sum wh1ch \S credtled UJ)<.n the Luok,; nf the tre<hurer and 
the auditor for the purpo!ie'" uf the ;tppr<l(matum It 1 ~ 111 the 
nature of an open account. to be paid from auy mone) 111 the 
trea;;ul) not uthen' ISC appropriated, anti I• .r that rca~nn cloc" 
not !.tand uput.' the ·mme fuotmg with detinitc npprnvrwtlon" 
made for ~pectfic purposes. which an~ cn~titt~d anuuall)' upon 
the llOOk:. of LlH~ trC:t.''>nrer and :HHiitcr. \c tum• iot lixctl b) 
stalllte when the ceruliecl account (or expenst:s incurred 111 hold
lllg :'1 f~rn~ers institute !'hall be filecl with the: audltur. and u1c 
approprtnuun made by. the secLJon referred to i~ not l:har~t.·d 
off the books nf the audttor ami treasurer at the eml of I he r.~rnl 
}C:tr, a~ are appropriat.JOm for a definite .,un1. 

The account upou the books of the auditor and trca,11 rt:r i,., 
thc.rdore. 111 the natur~ of an open account, ancl although tht: 
cia 1m for the expense" 111curred \\a' not certified and filed "ith 
the auchtur "ithin lht: time in \\ hich 'lll:h daim< :1rc or<linarih· 
certified and tik'tl, 1 :,Ce no reason \\ hy it ~hcluld not he paid 
from_ the appropriation made by ... ection 1675· i r the in~llllltc 
was 111 fact held ancl the ~-penses charged in tlu.• :trcuum "ere 
incurred tht.-rcfor. 

The delay in nling the claim appear' to ha\t tl(CIIffCII throutl'h 
some mi~under~landing a:. to the time within which acc, 11111 t~ 
oi this character ~ooulcl he certified ancl ti({'(f "1th >he auditor. 
but a~ the pcro.:t ns "ho held the fam1ers' in(titttte and incurrt.>tl 
the expense.; charged in the account t.htl Stl in tl'()f)() faith. they 
!ihuuld not lr>S.e their right tu ha' e .. uch cxpetN'' Jl;lirl frum th.: 
apt>ropriation made by the leg1;;lature, bcc:tuse oi such dclav, 
and U1e amount O\\ ing upon ~uch account !ohoulrl. in my opin111;1, 
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IX' p:wl from tlw appn pnauon by 1\ arram clrawn upon the treas-
un.:r thert•fc r Re•jl(.'\.tfull~ •ulm1itted. 

:\larch .!1, I')OJ. 

Tu Jlo~. B. F. C \RIWII 

Auditor of .')tatr. 

<..'11 "-· \\ :\{t LL.\~. 
.lttarnc•y-Ccnual. 

FARMERS h<sTtTUTE Ruilroad fare of delegate.'> from o.ncl 
t.o ngricullura.l conHmlion Such expense is not. au 
item which comes within tho provisions of ~ection 
1 G75 of the code, nor cau it. IJe ptLid from the appro
priation mn.de lo the farme rs institute under that 

section. 

SlR Cumplymg with your rcque,;t of the 19th in~t. lnr :lll 

opmion as 1t1 whethet the ratlruacl fare nf a tleleg:ne from a 
farmer,· in~tllllte to the agncultural cnn\'Cntion held at Des 

)lrun~. ts a proper item 1 f C'J>Cn!>e to liC c:harg(:d lo a11d pairl 
from th~: apprnpnation macl1.: to fanm:n; tn~titutcs hy !-CCllon 

167 5 of the C•l(le, I ~uhmit till' folhm ing: 
.\n annual appropnatwn nf fiity clnllars i~ maclc by section 

•<qs ui the c clc il)r the purpo"e nf paying the expen•es of hold
ing a farnwr:.' in-;titute in l-:tch count) in the "late, tlte amount 
of the \''1\t'IN~ .. there• f 111 1~ nmittc1l h) the auditor oi .. tate 
lt) the trea,urer of the cnunt\ tn "hich the in-.tttute j.;; hclcl. upon 
an itemi1<.·d ~tatemcnt ~in~- tiled '' ith the auditor. !>Ito'' ing the 

mann<r in '' hidt tlw mone\ ha' 11\!cn cxpcndetl in the pavmclll 
of the e'JIC.-.,t~c-. ot the in .. titutc. 'l'ht' sectiun was amended b) 
chapter t,c1 ,.f the nn- of the T\\ enty-ninth General :h"embly. 
h) incrca .. sng the apprnJII'lati(.n fmm fifty to' ~e,·enty-ti\'e doUar-. 

annually. 
The purpu,e of the appropriation i:. to pay the expen'es in

c:urrcd in huJtJing a farmers' institute in the different C<}Ulltico
IJf the slate. Jt \\Oh cle;•rlv tht· intent ot the lcgi~lature iu en
ncting thi, statute, ami 111 .~aktng the appropriation. to limit tht 
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-.u111s ,,j money ''Inch ,ht nlll l·e 1 aiel thcreir 111 t' the a<'tt1:11 n:· 
pt·n-~-. inntrred in the tarmtr-·.' lll•titute' lwJ.l m ch!T,·rcm l'Oillt
ltc:-. in the -t:tte; .lllcl that I l'f,rc an~ 1~1rt u t ,uch (''\I'M.'~l*:. c<~uhl 
111' paicl frum the appropriation. an itemilc<l accutull there, f 
·houltl 111' tllt'<J \\ ith the ami: II r ui ,tate, 'h"'' in~ thl· actual e • 
(ICII~c' incurn'<l in hr !ding- 'liCit in .. titntt". 

The ex1~en..e- ,~i a clc:leg;~re. c:cfc:(tl'<l hy a i:lrmer .. · m'titutc 
tc• attl·ntl an a~ricuhural t'<>ll\ cuttcou hclcl at lk·· ~ l uinc:,, pur
.. uant tO the )lit I\ i~.l 0!-- I f •CCliull l(l;i/ I f the (OCJC, :tl' :\lllCIIliCcJ 

U) 'l~·titul ·' of chapter 58 • f the '1\,entv-es~hth General .\,. 
.. cmhly, ami o;n'tlt n 1 r i chapter tf15 u! the 'I'\\ ent:·ninth <:en 

cr:tl , \-.,;emhly. i-: not an ·tem of C'\JJCn .. c '' hich c•lllll':. within 
the prcn i,j, II .. or «ectl<.tl rfl73: nur can it I'll' paid Ire Ill the 
.tppropriatiun made to farmer~· in~tiuue,. unclcr that 'l'l:tion. 

Rcs1~c1 fnlh .. uhmittt•cl. 
Crt \S. \\ \lt'l,l .. \;\1, 

. I tftlrtlc')' · C:c'lll'rtrl. 
:\larch ~ r. IC)O,l 

'J', IJm;. H F C\JtRnu... 
AuditCir of StulL'. 

.Juoox~ Ol<' THE SuJ>HY.\IE CouH1 I ~CHK.\"I!i" ::ht,\1111'. ... oY 

C'haptet· 12 of lh~ aclo; of I he 'l'wf'nt)-ninth c: ~neml 
A!o,P.rnhl) con,truPd. 

StR-Compl~ in~ \\ ith your f{'CJUC•I • f tht• 31 'I oi Januas~, 
for a <1111::otntctiOtl of the pn \'i«ions 01 chaplet 1 ~ c1f the :.cts 
of the 'l'IHlll,>-ninth Ccncral \;,~em!Jl), relatin~: to the alari~, 

nf tlu: jmlg-e<i nf the -.uprcme court, r -.utnut the rc)ll•ll\lllg' 
r pintun : 

It h 111 elcm~ni:Lry prinople !:'0\ eming the ("ll'lrtll:ticm ni all 
!\l .. W.it~. th.tt the intent of the h:~i latun• shall lie a"cenainl.'(l. 
tf po•'lihlr. and an interpretation gh ~n thl.' ~t.stutc \\luch ''ill 
cfTt'<'lnatc that intent. 

In dl'tl'rminiug the true jutent or au act of tlw lcgt,.Jaturc. 
11hcrc: the me.111ing l'lf the act i, not plain. <L court is \\otrr:uHed 
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in :t\,Jiliug ibcll u i .ell l~itimate aut~ to OI•CCrt:llll the true mten
thm o i the l:t\l · lltalongc Lolly. and t r> avail ihcli of c<.'rt:lin C:JI.· 

tmneou:. facts a!' an :ml in rc:aching the tnu! imt:rprct:ltlun. 

Sutlu.•rl;mcl on Stal. Cou~t. . :-;ec. 2l)~. 

Jn cnactinK chapter 1..? u f the act-. o f the Twe11t~ -n inth Gcn
t•ral • \s.;,emhl). the lcJ.; i~laturc ~ought to :cttam t" u clt ... tinct 
ohjccts: 

ll) To require ;t contcm1ou" :.cssiun o1f the -,uprcn1c court t f'J 

he held at the capital of the state. 

(a) 'f1J increase the salaries of the judges of that coun. 
.\t the time that the bill which became chapter r ~ of the acts 

v£ the 1\lenty-nmth General . hscmhly wa-. before that Lod). it 
w:h a maner of commnn k-nowledge that there was a demand 
thn>ughuut the "ta•c that the supreme court :-h• uld hotel a con
tmuuu!l se.~s1011 :11 Des ~loine:; fur the "UL1m~<it n :11111 dcter
mination of cnuo,es, ac, it wa.c; bclievt.'tl that the disp:ttch of the 
business l>f the court would. by that means, he greally facili
tated, and tlmt the plan by "bich :;.uch continuous ses..siun shclnl<l 

he carried nut, slv uld be put in force as !>oon "" it could 1 ea~n
ahl} he done. 

It "as alo;~• a "ell knnwn and cnncl'flc.:tl fact 1 hat the ~alarics 
nf the judge~ uf the court \\ere maclcctuale to the amount ami 
rharactcr oi till' \\' rk requireu. ami that there was a general 
demand throughout the enure !.late th:tt their salaric-. he in
crcao;ed, and th:u they should han! the benefit of such mcrease 
at as early a elate ,._ was possible mulcr the prm;~ion!t of the 
con~titution. 

In rompliance "ith these \\CII knuw11 clcmands, I louse file 
Xc>. 128 ,,a,. intrc~eluccd. passed both hnu~~ of the legi .. Jature. 

ami was appr•'\Ccl on the 7th clay r>f .\pril, t902. 

Section 5 of the net provides: 

"Eaeh judge.· <lf the supreme CllUrt hereafte1 cle<:ted ~hall 
receive a salary uf six lhnu~ttnrl rlollan per year." 

Section 7 <if the act provide•: 

"TI1i" act ,.,hall take effect ancl I c 111 foree on ami aft.:r 
January rst. 190+" 

R&J'ORT OF .. au: AT'I'Oit~Jo;Y-tit:l\t;RAI... li5 

It is "ith the intcrpret:lticm o l thl··c t\\ <> •el' lu•11 , "e 1111" 

ha\e to deal. 

1t is umloulltedl) a general rule "ludt ~"' ~nh thl' cunl!tnu: 
tion anti intc1 pretatiun of SWI\lll'•, th:n the wunl .. "lu n.'tnforc" 
or .. hercatlcL" wh<.>n u:«J 111 ll-gi,J.ct., ~ ac:b , '"II 1~ held to 
refer to the time Ld, re o r the tim~ thcr the act wke' effect. 
Tlus geueral principle 1s en:mciatl'!l in numerott• :lciJucho:atetl 
cases, "hich 1t 1s n• .t nl'('C;;,.;Iry tu cite here. 

'fbe rule, howc\·cr, i~ 11111 a ltxo:tl acul mmclncl rule, nr of 
absolute!) unt\'c:rsal applicanon; :end where: jt woultl defeat the 
manifest intent t..f a lcgJ~Iat.\e ;tct, 1t ha~ l;un held hy courts 
oi htgh :culh< nt\ not to he apphcahll'. 

Per hap:; no l.ctter or clean r tatcmcnt u f tht: true rule of 
~tatutrtl} ccm•tntctiun can l~e ~;,en t han that ,tatt:<l hy ~1 r. 
Chancellor Kent : 

"[n tht· cxpn,itiun of a 'ttatute the 1llll'lll1vn ui the law
maker \1 ill prevail m·er lh£• literal -en"e nf the tcnns; 
:mrl ito;. rt-:t,on and intcnti1111 \\ ill prcntil , vc1· the •;tr1ct tet
ter \\hen the W< reb are 11,.t l'XI'Iicit. the 111h.'lll1o11 1:. to 
be collectccl irom thl' C• ntc.•xt : from the •:occasJt n and ne
cc~-ity ui the law: frnm thl' mi•d1ic:f ieh and the remedy 
in 'iew: ;ua!l the intl'tttitm j, tn IX' taken l•T prc,mnt'd ac
cor<~in,:: .. It • "hat ;, ~:un•ortaut "ith rca3on and good dis
crct1011. 

~tot Kl'nt's Co 111111C1ttar1l's, 4h 1. 

It h;b been well said J,y a h:arncd writer· 

"From thi~ j~tdgment and till' rause of it the reader may 
obscn e that 11 a-. not the wore), of the law LJIII the internal 
sen~ o~f it that make-- the l:cw, ;md •mr law 1 like all ~>tit
ers) O:>tbist~ oi two part ... yjz, .,j body ami ...oul: the letter 
of rhc law j, the hody ni the Ia" , :11111 tl1c ~en-c aud r~'lSc>ll 
of ~he law is the soul oi the law, quiu ralit• l£'gis (SI tminw 
l<!g1s. And the law may he rc:;.cmhle<i to a nut which has 
a shell and a ke1ud with1n; lite letter of the law represems 
the !-.hell, and the ecUiie of it the kernel. .\nrl a.c; you will 
be uo better for the nut if you make use r,uJy of till• 'hell. 
$0 YOU \\ill rrcch·e llll hcnefit '"' the law if ''"II reh t~nlv 
upr;n the letter; and as the fmit :mel pmfil <if the n"ut lie':, 
in the kernel, and not in the 'hell. 'iO the fruit ami profit of 
the law consi~ts in the sense 111ore than in the letter. :\nd 



178 ltEPORT OF THE ATTORN_gY-CENERAL. 

jt often happens that when yuu know the Jetter y~m know 
not the ... cnse. fo r s( ~metimes the -cnsc is more conflnecl and 
contracted than the Jetter. and Sl)mctimes it is m ure large 
and extensive. * * * .:\nd in CJrdc:r to fn rm a righ.t 
judgment when the Jetter of a statute: js restrained and 
when e11larg-cd by eqnity, it. is a g-u()(l way. ,,·hen you pentse 
a statute. to ~upp(J~e that the JC1w-make1· is present and that 
you have a.~kccl him the question yuu want to know touch
ing the t'lllity. Then you nm~ t gi\'C yonr~elf such an an
swer as ~··HI im <IRinc he \nmld lm ,-e clone. if he had been 
p I''CSC 11 t." 

2 Plowden's Reports. 404, 407. 

' 'The modern d<,ctrine is that to con~truc a sLatt1te lib
erally, or according to its equity. is no thing mut·c than to 
give effect to it ;tCcording to the intentic>Jt rtf the !Ciw-ma~er, 
ns indicated by its term~ and purpos<:•s. T his e~>nstructJOn 
may he carried lJr~·IJ IHl the natn rCil imp,>rt of th~ word~ 
when es5enti<d to answer the evident purpn~e of the act ; 
~o it may res train the general wnrcls to exclude a ca~e not 
with in that purpose." 

Sutherland on Stat. Const., Sec. 41 S· 

So-
11When the stope a ncl inten tion nf Clll act a t·e ascertained 

by a ll the aieL~ n n ailnhle. ,.vords whose ord im:u-y acceptati<>n 
is limited, may he expanded to llarnwnjzc wi tl~ the purpose 
o f the act. T h is interpretation is admissible of statu tes 
get1era lly. * * * .It is <~pp1 icabfe to every ca~c w ithi11 
the ohjed of the act, if it can he reasonably b rought w ith in 
its language." 

Sutherland on Stat. Con st., Sec. 417. 

If. guided by these rules of constntct.ion . nn i nter pr etat1on 
can be given the sections of the ~tatute nnder con sid er:ttlon, 
which will be in hCirmon)• with t he 1·u1e announced and at the 
same time effectuate the intent of the legislature, it is clear that 
the s ta tute should receive such interpretat ion. 

Vlhen a hill for an act of the legislature passes both houses 
of that hocly, is approved hy the governor. a n d published w it h 
~he other acts of the legislahwe in t he m anner pt·ovirle<l hy law, 
~t .becomes a law of the state at t he time provided by t h e eon sti-
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tu tion a1thmto-h bv the terms of the net the opemtion of its pn'-
. · pose.tpone. d be,·ond tl1e time when it in fact ll-e-ctllllc~ a 

\ ' 1S10l1S lS ~ 

law of the state. That is to say, a law which is enacted by the 
legislature. approved by the goYer nor, cU1d published in the man-

. led b la becomes in fact a law of the ~tate at the ner provu. y w, • 
time fixed by the pro\·isions of the constitution: and every pc!r-

.son is charg-ed v,: ith notice a nd knowledge of such law, altlwugl: 
the operatilm of i ts provisions may be, by the lang·uage of the 
act. postponed to a t ime long a fter the elate when the act become~ 
a law. 

S tein 11. Bcunctt, 13 Ivl inn .. I 53· 

In this case it is said: 

'·This act. upon its passage by the l~gi s_l aturc an~ _ap
prO\'al by the governor, had all the conStltutt(mal rcqtttSltes 
of a Jaw of our state. Ao a public law , therefore. a lthoug h 
I.ry its provisions not to take immediate effect. a ll _pe r·sons 
were re()ui red, f rom its a pp rova!, or a t lelst from tts pub
lication. to take notice of its exiStence and terms a1~d that 
at the time appointed its pro,·isions would be operau~e for 
all purposes; th is gave notice to Cl ll , that a chang~ in t h e 
law regulating the remedy u pon the cau:-\es ?f act10n . ern
braced in the act. would take p lace at the ttmc app01nte<.l 
to determine its suspension. and that thereafter the .remedy 
could be enforced only within six years hom the t 11ne the 
cause of action acct"ued." 

T he same principle of law is recognized in t he case of Parrso1M 

'i!. Circu,it ludgt!, 37 Mich., 287. 
1f, therefore, the woTd 11 herea fter/ , a s u sed in scdini1 5 of 

the act, w ill Mlm it of :'t construction which 'Nilt m:d<c it re f-er to 
the t ime w hen the act became a law of t he: state. rather t han to 
the t ime wh en the provisions of the act went in to effect under 
the provisions of section i thereof, an interpretation w i11 thereby 
be g1vcn the statu te wh ich w ill be in h·armony wit h th~ t~u les 

of constr uct ion Jaid down by the a utho1·i fies and with the inten t 

of t he legislature. 
T he hiJl fo,r th e act under consideration passed both houses 

of the legisla ture, and was approved hy the governor in regular 
form. It becam e a law of the state for a ll pu rposes 0 11 the 

12 

--
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4th clay .,f july. 19(1:.>. except that certain of ih prn\ll>it>n' 
are rwt to take: effect or he in force until January r, 1904. The 
qu~-...111 •II thl>rcforc arbes. Does the '"' ·rd .. hereaiter." :r ... u~l 
in the fifth !-Cctlon nf the act, refer to the time "hl'll the act 
in iact IJeC<~me a l:m of the state, or to the rime when certam ni 
its provi..,iom. l~ame operat1ve under section 7 thereof? 

The ~uprt~me c:uurt uf thrs state has held in se,·eral c:a~es. in 
which the qucsuon arose, that the word, "heretofore .. and "here
a iter" refer to a time before and after the taking effect of the 
statute which \\as unclcr consideration m the parucular ca~s. 
Tlu~ rule was fir~t announceu in Clrarlrss lf- Bl01r ~· Lambcr.~•lll, 

t lo" a, 435· and the decision in that case is based upon the pm
' rs1ons of ::.ect1u11 35 of the cudc of 1851, wluch provides: 

"The tcrmi> 'hereafter' and 'heretofore,· as U!'ec:l in this 
coclt•. have relation to the time when this statute takes 
effect." 

In Bnwrtt <'. Btni(Jf'd. 6 Iowa. 8.2, the same rule of e(JllStruc
tion was announced and based upon the same provisions of the 
code of 1851. Th~ rule laiu down in Blow~~. Lowbcrso11 was 
at-min reaffirnred in Tllalclrrr 1', Ha1111, 12 [own. 303. 

In C1t:.• of Du1.•mpurt ~·. D. & St. P. R. R. Co., 38 Iowa, 624, 
the same mle of conl>lnrct1on as to a provision of the code of 
1873 was announced and b.'\5«1 upon section 53 of th;~t cotle, 
"hieh is a re-enactment of seclron 35 of the code of 185 t. 

The same ntle was again announced in Thompso11 '<'. D~..~tricl 

of Allrsuu, !O.l lm>a, 97· 
ln Knrdig -.·. K11rglrl 6o Towa, 29, the quc,;tion of the mean

ing oi the won I "hereafter ... as used in a city ordinance. came 
before the nmn fnr determinanon. ] n that ca!'e it wa~ con· 

tenlled. under the doct rine of Blow ~·. Lambrrso11 and the othtr 
ca~es dt~l. that the.• word "hereaher'', as used jn the ordinance, 
lllll!>t be con'-tnted as relating to the time when the ordrnan'e 
took ciTect and not to the time <if its passage by the c1ty council 
In pa""ing up•.Jll thi" !JliL">tinn, and detcrminmg the meaning of 
the \\lll'd as usccl in the ordinance, Mr. Seevers, C. ] .• '>peaking 
fur the cqurt ~aid: 

"Thu~e c-.t<.c~ holfl that lht• word 'hereafter' or similar 
wnrcl .... a-. u">Crl in certain -.cctions of the code of 1851. re-
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late ro the time the cot.le · · 
fi or cert;un portton'l thereuf to()k 

c ect. and not to the pGS"<lgt therer>t \\" 1 tht·,e case" ha\' h 1 . · r ' u ll•)t thmk 
. 

1 
- - e muc >earmg on the quc~tilln llcforc the 

<•mrt. )CeaU•e the word 'hereafter· 111.1\ me:m either peri I 
~~~u<l t~c .~bJect •. 1~1tent a'!d purpo:-e 111 'ne" mu't he l'<msi~: 

~ m uercrnumng whtch • • • 1 ... e d 
m fact sscd b\· t · • . · n or mance \\as 

1 
pa . he roum;ll befure the r~»>ut1,,." "ere 

~c opt~l. :mu "e ~ee n~· rea .. on ivr holding that the \\Orcl 
lerea tcr m the fumler ~hould be con~tmcd Ill mean after 

hy tb temb. the Qn.lmance took cfft'('t Ot h ' ' 
\H~ thmk •I th 00. . t l c contra I'). 

, " len , e JCCt and purpo:.c are considered the 
wurd hereafter should be construed to mean the .time 
'' hm the ordmance wa:, in fact p.1ssed." 

Chapter 1 ~ o! the acts of the 1\\enty-ninth C'.eneral • \s.,cmbly 
mu!>t. m my optruon. be held to ha\ e fXlSSC J th 1 · 1 1 1 f • I e egts ature and 
~t'•>mc a aw o the state under the provr~ions of the con~titu-

tt.on .,n the 4th day of July. 1902. althuugh certain of its pnl· 
vt<~ron"' do not become operat' ·1 · ne untt a ye:~r ancl oiX months 
tlwreafter. 

h follows, therefore, Umt, if rhe word "hereafte .. . 
1 tl 1 · 1 1 :1 r . as usee 

111 1e HC • 1s rc c to relate. to the date o( the p.1 !\Sag<' of the Act 
'!~at da

1
• tej 1s fixed a:. the 4.lh day of Jul), 1902. ::.nrl not the rs~ 

11.1y o amtary. 1~. 

. 'l'hi-, interpretation is in ham1ony with the ntle" of construc
ltun referred to, ancl with the adjudicah.-d 1·ases. and one "htch 
cff~~tuate, and carna; out the manHe:>t intent of the leg1slnture. 
l.t· h ah'Oiutel): ccrtaJn that the legislature never intetlllcd to pro
'Ide that the mcreru.e made in lhc salarie,. uf the judge" n£ the 
~upre111e cuun '-houlu be po~tponal until the ,.,t day of January, 
1904.· and that th&: judges who \\Crt' dl'(.'ted after that date only 
thould be entitled to such increa.s<'. 

0•~~: oi t.hc manifest )Xtrpo~ of the act was to increa'c the 
t-alane:. ?f JUclgel> whu were elected after the passage of the act. 
and ,,, t,•we to !'uch juugt:. the benefit "r the incn.::he "hen they 
enterecl upon the term of tlw office for whirh th.ev \\ere elected. 
J~ncth~r J>nrp<..>.>e oi the act was to provule for a contu1uous !'CS· 

~;un ot t!•~ coun al the capitol of the ~tate. 'l'he <)jlCratton nf 
t 11

" prnnston of the :tel is tJy sectirm i po'lJl!JIIt'fl until January 
1

• 
1 !)0~. Umll:r tins con5truction. a part oi the act hecnme1 

Opc.·r~t~• c: ~I l•nee uptm it:. pas~e. and the operation r,f awlth.:r 
J•r•)\ '"'on 1<1 JlO'\t)Ymed to a later day. 
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] 11 giving this construction to the statute. no violence is done, 
either to the rules of interpreta1ion or to the language of the 

statute itself. 
J 8 1\,. 8 ·t ·s l1elcl that a construc-J n Phnmner ~'. 01tcs, (. 4 rue .. 5 . 1 1 . 

tion of a statute, whereby one provision becomes operative HZ. 

prcscnti, and the opeyation of another provision was postponed 
unti l a future date, and the provisions of the statute thereby 
J1armonized \·vith the intent of the 1egrslatu re. was fully author
ized under well known rules of inteTpretation. 

Under these rules of construction. and as declaring the intent 
o f the legislature, I am of the opini011 that the word 'thereafter" , 
as 11secl in section 5 of the act, must be held to refer to the 4th 
day of July, 1902, when the act became a law of the s~.te, a.ncl 
not to the 1st clay of January, .1904, when certain prov1S1ons of 
the act became operative; a nd that aJl of the judges of the su 
preme court who were, or are, elected after the 4th day of J u ly • 
1902 . are entitled to the increase of their salaries provided for 
in the act, such increase beginning w ith the term for w hich 
they were or are so eJected. 

Any other construction of this statu te wou ld be incongnJous. 
and inharmonious ,,·ith its clear intent, and would require a 
part of t he judges of the court to give their time a n d labor t o 
t he holding of a continuous session of the court at Des 1vfoines 
for ma ny years before they would r eceive the benefit of t he in
crease of th ei r salaries; and the judge v.:ho will be elected jn 
November, 1903, a11d enter upon the duties of his office on tlie 
1st day of J anuary, 1904, would be compelled to pedo·rm the 
duties of the office in the marmet· provided by chapter 12 of 
the acts of t he T ·wenty-ninth General A.ssembly, for a period 
of six years w ithout receiving the benefit of the increase of 
salary provided in that act . 

It is clear tha t no such result was intended by t he legisla ture, 
and no construction should be p-laced upon the act w h ich wi ll 
pr oduce that resu lt. Respectfu1ly submitted, 

CuAs. \V. Mui.,T .. AN., 

March 31, 1go3. Attorney-Gencra.l. 

"fb RoN. B. F. CARROLL, 

Au-ditor of State. 

! 
1 

I 

.i 
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• 
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D EPOSITORY FOR T H E FuNDs H1eLD B Y T 'QE TaEASOR~R Ol'' 

STATE- Approval of by executi\·c cou ncil. 

SIR-I beg to acknowledge the receipt of your favor .of the 
31st ult. subm itting to me the following· facb. and rcquc~tmg my 

opinion thereon : 

"Under the law it is made the d uly of t he execuitve coun
cil to approve t lw selection o f the treasurer of state ?f <.le .. 
positaries in the city o f Des l'v1 t1i ne~. T hese deposlta n r ," 
are required to give bond , and the bonds must also be ap
proved by the executive counci l. 

"A depos-itary makes application and gives a bond for 
two hundred thousand dollars, wit h individual sureties. and 
afterwards offers an additional bond for one hundred 
thousand dollars with a surety company as surety. T he..c;e 
bonds are ident ical in form, coveri ng the same cont ingen
cies, but do not in any way refer to each other. 

"What wou ld be the effect, i f a ny , upon the suretieS of 
the first bond if the council were to accept ~net approve the 
second bond?" 

It is. I think, a '.veil set t led principle of law that w here a 
bond has been given to indemnify against a default, a nrl after
ward a second bond is given by the same person \•vith d ifferent 
sureties~ covering the same contingencies. and to indem11i f.l: 
against the same defaul t. such second bond is a cumulative obli
gation, and the acceptance thereof does not release the sureties 
upon t he first bond from any liabi llty assumed by t hem there~ 

under, 

Finch v . S tate, 71 'l'exas, 53; 
A llen v. S tate, 6r fnd., 268 ; 
State v. Sappi11-gton, 67 l\1o., 529; 
Moore v . Battdinot, 64 N. C., 190; 
Chestf:r v. Broderick, 131 N. Y., 549; 
Coonradt v. C ampbcll, 29 Kansas, 39 r; 
Beck v. People, 164 111., 2G7 ; 
People v. Curry, 59 I ll., 35· 

Upon the same pr inciple it has been held that all bonds g iven 
du ring the continuance o.f a trust, for the pm'f>Ose of inrlem nify· 
ing the ce$ftti q11c trust against default of the trustee. a re cumu-



182 REPORT OF TRE ATTORNEY- GENERAL. 

la t i\·e. a nd that tht g-i\·ing- and acceptance f>f a dditi onal and sub
seq uent IJmHis cl11 11nl relea::e the suretic~ upon the first. 

Piclu~ts "'· ~1 1rl!er. g3 ~. C.~ 543: 
Dugger 7.1. t~Vriglz-1, 5 1 i\rk .. 232: 
Liuglc 7/ . C ooh. 32 Grat., 262; 
Lane 'i ' . Statr. :24 J ncL. 42 r. 

1 thi11k there is no douht as to the soundness of the principle 
of Ia w declared hy I hese cases. 

The givi ng o f a second lxmd to indemni fy against the san1e 
defaul t is uot an alteration of the first obligation which wil1 
,release (he su reties thereon ; and it has been held that, a s the 
seccmcl l;ond is n1erefy cumulative, it establ ishes the rela tion of 
co-sureties between the successive promiso1-s. 

Stearns on The Law of Suretyship. p. 490, and 
cases ci ted. 

The case under consideration falls within the rule of law an
nouncec.l by the authorit ies cited, and if the treasurer of state 
ha~. wi th the advice anc.l approval of the executive cmmcil, desig
nated a bank in the city of Des Moines as a depositary for the 
~ol1ection of any drafts, checks a nd certificates of deposit re
cei v~d by h im on account of a ny claim due the state, and the 
bank so designated has given security under the provisions of 
section 1 1 2. of the code, and afterward such bank tendet·s an 
add itional bond with other sureties fo r the purpose of indenl
nifying the s tate against the s~me de fault for which the first 
bond was taken, the second bond so tendered by the bank desig-

.. t1;ited as a 'depo!iitary' is an a'ci(Htional and cumulative bond, and 
an acceptance thereo f by the executive council will not release, 
di scha rge or in any manner a ffect the liability of the sureties 
upon the bond previously given by such bank . 

1 Respectfully subm itted, 
CRAS. V\1. MULLAN, 

Apri l T, 1903. 
A ttorn<>y-Ge1leral. 

1'o HoN. Ar.nER11' B. CuMMINs. 

Go-;Jcnror of Iowa. 
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CouNTY SEAT- ltELOOATION oF- RBMONSTRANOlt To-It ia 

hold that tbe question whether the nu.mes attached. to 
the remonstrance were signed thereto. is one wluch 
cannot be properly raised before the board of super
visors a.nd that tribunal must count all names of legal 
voter~ of the county signed to the remonstrance, with
out regard to tbe q uestion whether the sn.me were so 
signerl before or after the vetition was filed. 

bRA'R Sm-Jn re~poj1sc to your f:wor <5 f Apt·il 1st. i1~ which 
von ·a~k \\'het her names sig ned to a 1·emonstrance agawst the 
; elncal ion of a cotlllty seat. where such remon!'trance was ci rcu .. 
1:tted and si~,-, 1 ed before the petitinn for the 1·elocation w~s fi lal 
with the auditor. can he counted hy the bo~rd of superVISOrs . 1 

submit tht> following- 1lpinion: 
'l'he proceed ing- prescribed hy the st1tutc for the relo~ation of 

a cnnntv seat is spedal in its ch:1racter. and t he supervtsor s can 
cxerc i !\~ no powers in relation thct·eto except those specifically 

giYen by the s tatute. 
It is true that the dcterminettion of the sufficiency of the peti

t ion and rcmonstl'ance. and the number of name!; signed to each, 
1s a judicial net on the part of the IJoan.L but the tribunal ;uttlHH
j?..cd to determine the questions properly Slthm it tecl to it tmder 
the stntutc is clothed \\•ith no o ther power s than those conferred 
by the statntc creating such trihunal. These powers are clearly 
set forth in the statute, and are defined in Loo11n's. v. Boifcy. 45 

Iowa. 400. as follows : 
( r) The reception of petitions an<i remonstrances; ( 2) to 

determine the genuineness of the signatures and whether tl1c 
signers he lega l voters: ( 3) to count those persons w ho both 
petition and remonstrate as rem011Stra11ts only; (4) lo deter
m ine whether the nlllnher necessar y to authori7.e the submission 
of the quc..-. Lion to the electors of the coun ty petit1oncc1 thfire
for : ( 5) to orde r an election, 1f the petition he sign eel by the 
proper number o f \rotet-s . o r to refuse to c.lo so if the petitioners 
he not the J1tm1he1: r-equired by Jaw. 
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\o JlO\\lT ~~ ~n~n the b. J~ml by statute to pass upon or dcter-
11111\e any nthcr que ... tiC)fl which may ario;e in a contro,·ersv for 
tlw rl• l nc~1t inn .,£ a c .. unry seat. 1t is required by statute ;,. act 
upon t ht> petitiun and remon-;trance. after the CJltalificatu'n' o[ 
the: "-igth.:r.., as \'oters. and the genuinenes.o; of their signature«, 
ha\e I~C~:n •kterminc.l. It ha;, no power to inquire into the cir
cumstance,;, uncll:r whtch the signers to the petitiun. or the re
nwtL.,tranc(.>, afh,l'd their ttamc ... thereto, r·r '' hether the rem011 • 

:.trance "a' o;igncd I.e fore ur after the petition wa" filed. 
1itc procecdmg being ,pecial. ami the powers oi the OO:lrd lim

ited to suth as are expre ... ,Jy confern:d h) statute. and the proofs 
upnn whtch it mu<~t act hcing expressly prescribed. it can not 
take into Ct•nsideration any matters not included in such pmof-.. 
The prm•tstnns of the .;;tatute require that the supervisors shall 
consider the affidavtts. attacheu to the pelitton and remonstrance 
in deciding what name-; appearing upon such petittion ;111cl re
monstrance shall 1Je counted; but there is no authority in the 
statute auth• rizin~;- them to con~ider other proof relating to the 
affixing of the signatures to the petition or remonstrance. 'l'hey 
have no authority to go beyond the consideration of the nffi
davito accompanying the (>etition and remonstrance in determin
ing "hat name" appearing upon the,;e papers shall be counted. 

II t'rrirk 1'. C arf'l'lllrr, 5 ~ Iowa. 340. 

~o specific power Leing gh·en lhe bo:ud to determine "lw.1 
the names signed tu the remonstrance were attached thereto. or 
to reject any name<t thereon \\ hich were signed before the peti· 
tion \\as filet! with the auditor, It necessarily follows. under the 
rule-. laicl•lown in the cases citccl, that it has no power to inquire 
or determine when the names attached to the r~onstrance were 
sigm.'fl thereto. ami hal\ no (l<m cr to refu"l! to count any names 
thereon. although they may have been signed to such remon· 
:.trance prior to the time of the filing of the petition. 

'I' he c1uesti<m is one "hich can not be pwperly rai"e•l her.:>t e 
the lxard of J;upcrvisor~>, and that tribunal must count all names 
of legal \oll'r' of the count) signed to the remonstrance, with-
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uut rt:J,.rard to the quc.-tion whether tile 'klme "ere so si~cd 
J.cfnrl' •>r a her tht: petition wa-; filed. 

Respect fully ~ubmnted, 
CII.\S, \\. ~lll.l .\l\, 

April -4. r<JOJ. 
.-l I lomt·y-Gmt·ral. 

1'11 1-fo;-;, ]OSF.f'll ~fEl<OTA, 

Cmwly At/()mcy Li1111 Curwl_\', Cl'dar Rapids, Iowa. 

TITI.lt To LANDl" Wn•mN TnE ~1&A~DER L t N£s ov TBII: 

l>J:s Mot N&S RtV&&-Right or the slttte tfl lea'le island 'I 
or tracts or dry lands 'ovhicb lie between high wnler 
mal'ks of Lbe l>a.nks. 

01-;M< SJR~l beg. to acknowledge the recei1>t of your fa,·or of 
th~ JOih_ult., ~~~ \\htch you say you arc directed to request my 
llpllllOII Ill Wflhllg' a;, (() what, j f :lily. title or llltercst the <late 
t r Iowa has in and to the dry land within the meander liues o f 
the De~ ~hJmcc; river in Iowa. 

rn 'Ct>lllpliance \\lth ~uch request J -nsbmit Ule following. 
It ;, a \'.'ell ~ttleti mle of law in thL" state that rip:trian uwn

t•rs. whose land;: border upon meandered streams. take the title 
<•f lhe lantl to ordinary highwater mark. 

Con- t•. Jfoorc. 93 X. \\'. Rep., s;.~; 
l!'n~ t'. C .. R. /.d.: P.R. Co .. 6o Io\\a, _.56; 
St'N'III t'. Grefe, 67 Iowa, JC)6. 

The fJil6tion presented in Wood •· C R 1 r. J> R C d 
.. • l. ., • • (1._" • • o. an 

.\t'rrw t·. '::rrft was whether the tith: of riparian owner~. whol>C 
land~ allltl upon the ne~ i\loine.. river. cxtcmJ;. to the center of 
~he r".c;r, ur to highwater mark only; ami the ~uprerne court 
111 passm~ upon th.1t question held that the tiUe ol the owneN oi 
<-uch lands does not <:.'tend heyond the highwater mark. nor intn 
thr !Jed uf the stream. 

In S.:rrin r•. Gnfr there is a <.tatet11ent hy the learned judge 
~\'ho \\ r<-tc the opinion m that ca<.e tn the cfl'cct that mc:lii<IC'I' 
hnt· alnng the Des ~Joines river constitute the boundary of the 
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l:lnd' ahuttu1g thcrc:on. and that tile title to th!: bed of the stream 
i~ in tlw g-eneral goH·nuncnt Stt<'h st::ttemcnt is clearly a rlic-
111111 ,, luch '' .t, not cnrefully cnn .. -.idered at the time 1t was 

'' ntten 
lt , ... a "ell settled rule c i law that the meander lines ni a 

water cour,c an• 111>1 unhnanly houndary lines. They are ~ur

H)'l'IJ fc r the purp• '" nf markin~ out and ascertatning" the: 
amount oi arable land ... uhjcct to sale by the government. :uul 
an: •up(li; I:-Ccl to i( ll• \\ the hank ... uf the stream which is meaml
cr('(l l3ut ''here the\ cln uot follow the sinuosities of the ... tream. 
and there 1'- clr~ land I etwecn the meander line and highwatcr 
mark. the title 11f the nparian owner extends to ordinary hi(!h
\\atc.r mark and mclmle~ ~uch dry land. although the same may 
he be~·oncl the meamlcr line of the g~>vernment sun·ey. 

If thC' dr) land referred tu in ynur inquiry lies bclw1.:en .the 
me.1ndcr line ami highw:~tcr mark nf the nn:r. it hclrmgs to the 
abutting npnri:~n nwner. as his title extends to highw:uer mark 

without rdcrence to such meander line. 
J r !!IICh rlry land is in the fonll ni an island, and exist" IX"

tween the highwaler mark of either bank of the strean1, it he
longs to the !>late and not to the general government, a& the 
st:~te holds the Litle to the bed of the o;tream and all land~ I~ 111~ 

wtthin the highwater mark, IJy \irtue of its sovereigmy. 
The stream is a puhlic hi~hway. and the state h;>lds the title 

thereto ami to the land undcmeath the water, as rrustecs for the 
gereral public; an<l \dule It pr .. ooLI) has the right to lease r;uch 
j-.!and" or tract' of clr~ laJ:~I a ... lie bet\\CCil the higbwater mark.; 
of the tanks. it has ttl) ()0\\ er ur authority to make any lea'-e 
ur contract of ... uch l:u·d \\ hich \\ill interfere \\ ith the right-s 
of the public in such highway. 

J\pril 7· ICJOJ. 

To ~JR .• \. II. D.\\'JSOS, 

Respectfully submitted. 
Cu \S, \\'. :Ut;U..AN, 

.-lttomey-G(IIcral. 

.':irm•f<lr_v of EKccrtlit•t· Co11trril. 
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lNsl'RANCE AssootATro:--MuTvu-Ri~ht to collect an 

asses..;rnent at the time of t~uing policy r ight to col
lect poht·J and survey fee. 

SIR-I 111:!! tc nckno\\)e<lge the receipt,,; \'•111r ill \••r •Jf tl1~ 3d 
in,t ., Tt'<JIIC~ting Illy llpinion UflOII the fnll11\;in~ 1Jt1C,tinn• : • 

Ftr.~l.- "1- ~ . mutu;_tl in ~ura.,,·e a'"r.lllla n. ur~..,•:mi?.ecl 
unclcr ,the pr••' hlr.n~ <•I chapter 5 , i titlt I X .,j th(.' code. 
authunzccl to eclllcct. in ach:mce. a"'cs;;ment' HI the time 
uf is .. uinl{ the po11icy uf in'>uran<X>. pro\'id~l l-uch a~scss
ment-. IJC Ust>cl r nly f, r the pnrp• "t' nf paying I'"'C' .uule'\
pen.;e~ of such a--nciations ; .. 

.'H'rlllrd.- "J f '-UCh IISSOCI:lllnll~ It' ''' authorilccl fn1 llf \\' 
long a time in a<IYance may such a .. ~e~~mcnto; he c,·,Jicct\'rl ?'' 

C'ompl) i11~ \\ ith yonr rcr1ue~t I ~uhn11t thC' fnllowin~ npimon· 

~eel ion 17f15 of the code pm\'iclcs: 

"Snch :J~s•.>cJat 1ons m.1y collect polic·y :t11cl ,un e\ tl·cs. 
:md snch ns~e--:.menl!i. as ma) he prm•trltf! for in tht•ir tlrti
dc' of inc-orpnr.ttion <llld by-Jaws, !lllc) pro\'icle fou •ndl I.'X• 
pe11~1..>:- and lc "Se, as may Lc nccc·~an in the noncluct llf 
their husiness." 

l'ruler this •ection of tlle stahJtc. authority i~ givc:1 a"'oda
ti~ "' urJ;!anizcd under C'h:tpter :; nf title IX. •lf the cocle. tn pro
\ 1rlc. in their ankh:~ ,,f incorporation or I y-la\\ "· 1r1r the ml
ll·cti, n ni sut'h a .. ,e>~mcnt< as mav he ~~~~~arv tn mt•t·t rht"ir 
c'XJICII"'' XrJ lime is tixetl bv .,t;tute "ltc:n .t~,c-•meuts m:l\' 
IIC' m:ult• and collt'C'tetl fnr that pufJ~N·. nor i" there an~ pre~ 
\ is:c,n whic.:h re..triCl' the levyinl<! of .. uch a~<e,,ment ... to a time 
"hm they art• uecc"'"'1r) to ~y io~~, which ha' e an·ntt'll 

In the: tran,.:lction ni the bu!:'ines' rJi "uch an :t"<cll'iati .. n it i~ 
impon:wt. pro~"~' ancl nec~sary tu pm,·idc funrb to meet it• 
c•1rre111 C:>if~n~. ;mel to c•>llect a!''"''mt.'nt" from it" mi."'TThcr• 
at the time thr J11.llicy or certificate oi memiJer ... hip is i--~uecl, to 
pre\ e111 iu.;uring the prnperty uf it~ mcmlJE'r., without rt·rt·iving 
:10.\ C'< lllJI('flf.ati• •II if1t the n.;k n.•· umecJ hy the: a'<oci:llion. 

lu Cor.·y •·· Shr'rtllall. 96 Iowa. r 3 r. it j .. said; 

''The n mpany. in il'suing :~s~essmcnt policir~. tl'lflliretl 
tht' J.:"l) ml'llt oi one a-;~l>ssmenr \\hen t ile JlQiicy w:ts issued. 
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That practa·c '' ao; nuthmtzcd hy the section of the hy-law, 
quoit'< I, and \\as important and proper to provide funds For 
tho: ,·urrtnt nccc.<;.~itie!l nf the Ct>mpany, to pre\'enl m<uring 
property without compcn-..'ltion. ancl was not a vtulatmn o( 
the Ia\\ \\hich rcc1uired 11 to do a mutual bu:.inC!.,.'' 

~ecuun tlfiO pf the code oi t8iJ. under which the tleci~i•>n 
o[ Cort')' <'. Sht•rm•m \\as made, was not as broad in its terms 
as section 1765 of the prec;ent cock The statute at tl~tt time 
pronded: 

"And such companies, urganized under this section. ,sll311 
Jla) the &arne fees for annual reports as arc now paid hy 
~tock C()tn lla nie<~. but ~uch associations o r ! comp.·mic~ ~hall 
recch·c 110 premiums, nor make any dividends; but the 
word 'premium' herein !<hall not be constn•ed to mean pol
icy •and survey fees. 11nr the necess:~ry expenses of such 
companies"; 

while the prc<;enl code expres~ly provides that an association 
organized under chapter 5 may collect such. assessments as are 
provided for in it i articles of incorporation or by-laws, and 
which are nec~s:~ry to rneet the expen£es a11d losses incurred b1• 
such asc;ociation in the conduct of its business. 

Con!'truing the present ~tatute in the light o f the deci~ivu f 
Con·y v. Sltrrmau, T am of the opinion that an association, or
gani.~ed umler chapter 5 o f title IX. of the code. may, in its 
a rtirlcti pf mcorporahon or hy-la\\ !-t, require the p3}'11lent of (•le 

a..sessment from each member taking a certificate of memhcr 
ship.or a policy of insurance of the association. at the time such 
ct<rtificate or r)()lic) is 1ssued. and t~t the proceeds of -.uch as. 
sessment may I.e u,;c.d in defraying the necessary current ex· 
pcnc:cs of the <~!'<;O<:iation. 

In thi~ connection I deem il proper to say that, in an opiuioo 
gi' en bv me to Hon. F. F. -:\l't.rriam, auditor of sta~ on tht! 
2')th d~y of December, H)03. an expression appears which !~ 
po~c;ihly ~u!-n·ptiblc of a construction contrary to the rule herem 
stated. In that opinion it i ~ said; 

"~" :lllthoritv of Ia\\. therefore, exists for au a~snciatio."' 
ui onc·half of look or board rate or anJ• other sum except 
tJf the character named w charge or collect a contingent fee 
policy ancl sun·ey fee :tt the time the application for ,rnem· 
\Jeri! hip is made. • • •" 
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The \\onl~. "or any other sum", as used rn that opimon. \\Cre 
intended tu refer to a fixed and 'tipulated fee or premmm and 
IIOl tO an as5eSSment authorized U)' H'Clion li65 of lhl' cvJe, 
The qui!:. La on wh1cb was then prel!cntcd to me was. "hether a 
nxttl and definite contingent fee C<JUid be chan~c<l , and coiiC('ICtl 

:1'> :1 premium U)' an 3SS(l('iation OT,I!<UliZCIJ Under chnJ>ler 5 of 
IItie 1\, .,ntl it wa~ not inten led that the <)pinion Ri,·en upon 
that '1"~""11<' 11 should hold that such an a!:sociation could not pr.>
\'it!e in it~ :anicles oi incorp~)ratiC\11 or lov-laws. ior an a~se$~· 
IIICIII which 'hould he IC\'IeU ami collected at thl' timC' the cer
lllic:lle of membership or pohcy wa,. j ... ~uctl , for the purp<N' of 
meeting the cur rent Cl\:pcnses of the ll.'>o;oci:\tion ami t•l p:w its 
lo~~e~;. ' • 

,)',·rond-\\ hat has been >aid with rdcrcnce to the fir,t que~· 
t11111 herein i~ ~uhstantially an ans\\er tn the ~econrl, that is, hut 

• ne ao;~sment c;ln he lcvu:'t'l and collected at till' time the po licy 
nr ct.·rtilicn.te nf member»hip is issued. and snch ;hsc:;smclll can 
only c<wcr the pt'riod o f, the curreut yt>ar in "luch it ~~ made. 

Respect tully ~uhnuttetl. 
CH i\S, \\'. \h.TLL<\N. 

April 9· 1903 
Att()rii<'Y G"rncral. 

To IJos. B. F. C \RROLl., 

Arulilor ()f Stutc. 

ARTim,Jilg OF' fh:ORGA."'IZ.LTION AND CoN,OLI DATI ON OP 4 

HAILW A' Co)ll'.ANY TO nt-: FrLED 11' Tna 0FFto£ or 
TJIP. SEORJ.:TAR\' OP ST.ATF.-F~E PAtU 'l'REREFOR-11. 

is betel that under e!lil!ting fact :! a certAin railw:ly 
cum puny i~ en tit leu to b1u e its agree went of consoli
dation and it.-. CotJlract o{ reorgauization filed n.nd 
recorded in the office of tbe ~ecretary of state, without 
pnyi ug tbf" st.Atntory !ee tixed by sectiou l 610 of the 
code a.'~ amended. 

St11-l11 re~ponse to your verbal requc<.t for an opinion as tn 

whether the Minneapol.is & St. Louil' Railroad company is en-
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\Jtlt>tl to 1hll' it' :~rticJt', nf rc .. rg:~nization and consolidation in 
the .. llw•: .,f thl' ~wn·tnr~ of '>tate, without paying the fee theol 
!Jy o..tattlt<' fr r th( lihng uf articles ni incorporation of cnf'l~<'r:'l· 

ti•>~l'o t rKOIIll.(col under the: "'" s of the state of Iowa. or the arti
cle~ .. r lllt:nrpt rati1 ,., of foreign corporations rcqUlrccl bv the 
l:t\1'~ • f the ''"tc hi he filed "ith the secretary of state. I st1lxnit 
the i• llo\1 ing : 

l'nnr to \pril 20, 1881. the :\finneapolis & Duluth Railroa•l 
compall) ami the \linneapnhs & St. Louis Railway ccm~I).'Ul'· 
were t'orpnrauons of the state of ~Jinnec;ota; and the :\1inne-r:1 

& lr\\a ~mnhern Railroad company and the Fort Dodge & Fort 
Ridge!) l<a1h\ ay cnmpany "ere corporations of the state of 
Iowa. Each CJf Lhe<:e corporatiPns had caused it~ arhcle:. of in
CO'l"lOratinn to 1~ filed in the office of the secretary of '!tale in 
which 11 existed. ancl cach had p:~id the incorporation fee rt·
quired uy the statute of that statt'. 

On thP 2oth day of April. 1881, the two ~tinnesota corpora
tions and the twtl lnwa COf1>0Tations were consolidated mto a 
smgle curporntion under the statutes of Minnesota and Iowa. 
Such COil'!Oiidntion \\as authorized by the statules of ooth 
state~. and the Iowa statute upon that subject then in force be
ing ns follows: 

"•\ny such corporation may join, intersect and unite II· 
railway with the railway of nny other corporation at such 
point ~>11 the boundary line of this state as may be ag-ree.! 
upon hy <;uch cc rporation!>. ,\nd with the assent of thrc:~ 
fourths in intere<;t of all the stockholders may. by pl.lr
ch:~~. or ~1lc, or Nherwi>e. merge and c• nmhrlate U1e 
~tt <:k. prnflcrty. franchises and habiht ies of such corpora
tir.tl!>, m:1king the !'.'\me one joint qock corporatiton U!)IJI1 
such tenus as m.1y be agre~ upon not in conflict with t"t 
Jaws of this "t:ttc." 

1'hc con•oliclation agrte.ment entered into on the :zotb clay 
of J\t)f'il. t88t, \\:t" filed in the coflice of the o;ecretary of the -tate 
of Iowa on the 31st clay of :\fay of the !'.1me year. 

L:ncler thi.; aJ;"H"t'ment uf conM"~Iidalion, the Minncapolil' & 
L>uluth R:~llrrotl cnmpany, the \1inncapnhs & St. Louie Ratl· 
way comp'lll)', the \finnl">{ ta & Towa ~uthern Railrn:ul ,-om
pany. and the Fort o .. dt,-e & F• n Ri~lgely Ra1lroad cnmrany. 
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laec:unc one corporation. h:l\'ing 1ts llunucil 111 buth the state ... of 
hm a and \ llnnt.•,,ota. 

In t888 all of the propt•rty belonging to &uch C•>rpuratirm. 
ami e'•~tulg- iu. both lvwa and ~Tinne-.ota, wa~ r>lac~:d 111 the 
luuub uf <t rece1vcr pursuant tu an order of court ma1 Jc~ hv the 
•Ji,mct c• un oi \\'e!Jl;ter count). lo\\ a. and the tJi,tm·t ~1,un 
ol llcnnepin coumy. ~finnesota. and ,, a~ ~uh~t.'<jllentl) -.. 1JtJ 1111 • 

tier a decree of foreclosure and purchasC\1 h) a comtmltce whtch 
n.·ur~,r.uuzetl the same prope1 tics and franchises under the name 
ui the \linneapolis & St. Lotus Railroad cnmpam. • \ ne\1 cor
poration was organized in low a kn0\\11 as theo •• \1 innc:apnlis & 
St. lA!ui, Railroad & Telegraph Company of J<lwa, ;ulfl 

tl'\ :trticlec; of mcorporation "en: filed 111 the othcc f>i 
the:. 'ecrdar) u£ state on the 19th tlav ,,( January, t8c}~. 
•' fter the orgauizarion of the ne\\ Tnwn corporation. th~ 1\lmn~
apohs & St. Louil; Railroad company. a,.. reorganJZcd, llet:•lr 1 
to lhc Tuwa company all Umt J>art of the r:tilro::~d o\1 ned U\' the 
1·onsohdated corporation lying withm thl' state of [nwa. · 

\ftN sud~ conveyance. anrl on the first clay of fo'cbruary, 
1&;5. an :trttcle of llgrloement was enter~<! into between the 
Minneapolis & St. Louis Railroad company and the ).lmncapoli~ 
& St Loui>~ Railroad & Telegraph Company of Towa, by which 
thc t\~·o corp~Jrations \\t!re con~oli1latl.'fl ami made a ,mglc cor
poratmn under the nan1e of the 1\tinueapoli, & St. Lnu1., Rml
rowl Compan). 

Under thc..;e facb. the qu6tion nrj\\ ari~ \\hcther the ).1nme
apoJi, & St. f..ouil> Railroad Comp.1ny is entitled to have it!oo 
a.l!'rl-..'Olt-111 i reorganization. aud the agreement uf the consoli
dation. of U1c ~finneapolis & St. u>ui' lb.ilruad Cum pan> and 
thc ~lmn\::tpo1J.~ & St. L<.uis R~ilroad & Telegraph C•>IIIJXIIl)' 

ot I• \\a, tiler! in the office of the secreta!') ui 't;Jtc, ''it hour l>oJ\'• 
iug the inf."'>rpnrauun fee now fi.~cd by 'tatute (tn the filin~ of 
:nrticJe, of incorp••r:tti• 11. 

1'1a.· law, requiring a f~ to be paid tn the ~ecretar\' of J;Late 
fnr the fihng of article<; of im·orporation in that ollie~. \\:1 ... en
acted hy the T\\Cnty-sixth General .\r.scmhlv and l11:came in 
furcc nn the t:;th da} of Apnl. 1&}6. UmJe~ the .;tatutt thcn 
l'IIHctcd, the maximum fee which could be chnrgerl b,· the ~t:crc-
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tal\ ui -tate "a~ thn.'C hundred and fifty dollars. 'rhi~ ~latute 
,, a~ a~;lin :m1cmlcd l1y the Twenty-seventh General J\~'~ml>ly 
11,- 111~rl-a .. mg the amount ol the maximum inc:orporalion fee to 
tlu: '-IIIli <•t t\\o thou..;and Jollar,.. h was again amended hy the 
Twetlt\' ninth General Assembly by slnkmg out the word" 
"hich lixccl the maxi mum :unount of the fee "hich could b.: 
charged. 

It i!' ~~ "ell ~ell Jed pnnc1plc of Jaw that where two or more 
cvrpvrat1ons. existing in different states, consolidate and becomt: 
a c;ingle curporat ion under the authority of the statutes of th~ 
state an whtch they cx1~t. the consolidated corporation hecomcs 
a citizen, ami ha" its ciClmiciJ in hoth the states in "h;ch the ct•r
vorations existed praor to the consolidation. 

In { ·,;0 u Trust Cnmptwy 11. Raclrrstrr & P.R. Co .. 29 Fetl. 

Rep., 6o<), it is said : 

"lt has been authentati\'cly adjudged that w.here a cor
porntion, created by the laws of se\·eraJ. states, 1s l\UCd m a 
ft'<lcral coun in anv on{ of those states 1t must be regarded. 
for tile purp'o!'>e of jurisdiction, as a citizen of that state, 
\\ htltc, cr it:> citizenship mny be elsewhere." 

In F1tcgrralcl i'. Mo. Pac. R)•. Co., .t5 Fed. Rep. 8q, it i
saicl; 

" [ t ha::. long beetl settled law that when a com;nlid~ted 
company i'i formed by the u.nic_>n of. ~cveral corpora~1on~ 
ch.ull:recl hv different -;tate<., It IS a otlzen of e~ch ot t~e 
<;tales \\hi cit granted the charter to any one of tts consttt· 
uent compani~.'' 

This principle of law hao; Lcen frequently announced by the 
<.uprcme Cflurt l>f the l:nitccl State;;, and in fi'~/Hm~ ~·. Bo.rton. 
llorlfurd (t· Eri,· R. R. Cu., 118 t:. S .. 16g, 1t IS sa1d: 

"The Boston, Hanford & Erie Company. therdorc:, 
thou~h made up of di!itinc:t corporation<; c:-hartered by ~he 
lcl!'io.I:Jturt'S rJf different ~tate~. had a cap1tal stock wh1ch 
was a unit, anti only one •ct oi ~hareholders who had an 
interl!sl by , irtue of their nwner!'hip of ."hares of. "u'-:h -.toe~ 
in all oi its propeny e\Crywhere. Tn tt<: or~d.IUZatton a~c 
action. ancl in the practical management of. 1ts propcrt) · I,' 
was nne corporation. having one board of chrectors, thoug • 
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111 11~ rclatllllb w an} state, it was a 'C(,.1r.ltc c:11rpor:niou 
g••H•mt•c.l h~ the laws uf that -.tat~ tts tol ih propt•rty th~rein. 
h. thcrdt-n:. had a dumocil in each "tate:· 

In Su.r/wu Railroad Cv. ;:·. Ltr .. :dl Huilraacl c,,., 1 Jfl l" S., 
Ji5· it i" '-aitl· 

··There are marw rlec1~1cm~. hnth of the federal and state 
l'•lllfb whtch C'labiish the mle tlmt h• wcH·r cin-ch t\\u cor
poJration~ nf clitTerrnt state~ ma~ unite their intc-re"h, and 
though e'en the "tO(kholder ... nf the one may become the 
-.tuckht,Jdcr" uf the • ther. anti their hu,mc..,., be conducted 
hy the same dircctorc;;. the ~):Irate identity uf each a:; a 
l-..rporath ·11 oi the ~rme by whit:h it wal> created, and ns a 
citizl'TI of that 5tate. 1S not thereby Jn~t." 

l'nder this pri11c1ple of law it fnlltl\\" that \\hen, "11 the 1st 
rlay oi Februrar~. t&J$, an agreement \\:JS enlerccl into, l~tt\\cen 
tht· !>tockholtler~ of the :'llinneapoli5 & St l..cmi-; Railroad Cum
party and the .. tockholtlers ui the Minnc:apuhs & St. l.om~ R:.il
ro.1d & 'I'c:lcf.!raph Compan1y of Iowa 1\ hc:rcbJ thc two corporn
tif>I1S wer<.' crn•nlidated w1tler I he namc f f till' \1 innl!apolt& & 
St. Louis Railroncl CllmJl:itn), the consolidated rnrpor:ttion 1~
c:une, and 'incc that time has remninc:cl. a citilen uf the stale or 
Jr,wa. :tllfl b :. domestic: corporation c:o fnr a~ being :tmenahlc 
t11 the 1:1\\, ni the state. 

Thi" CHihOiiclatitm wa" made prior til the rnactment of chap
wr ()R ol tlw law" of the 'J 'went~·-~ixth ~~~~raJ l\l'!>etnbly. which 
rl!fJUin:d a f~ to he rai1l to the secretary of ~tate for tiling- art:
dc.• vi incorporation; it \\ a.s authurizl'tl hy statute: arul the cor
JIOration ha-. till' right to have tl:\ article<; of cnnsulici:Uion lllctl 
alit) rl'\'c•nkd in the office of thl' -ecrctary of 'tate. 

h j, not a ~~'IS<.' ni a fowi~ corporation "h1ch is r~oquin·d ttl 
tile ll• article of incorporaticn in the office ni the ~c-cretary oi 
!illite and fo.'ly the fee fixed hy ,.tatute therdur hci•)fe it can tr.1n~
act its hu<irt~' in fowa; rtoT is it a Cl)rporaliOII ;uncndin~ it!> 
arurJe, oi inNtporation wh"'~IJ) it• rapit:tl 'lOCk i~ iurrcaGCtl, 
:tnd fnr that rea:;c.n re<'}uired to pay the tilin~ fee fh.l·rl by •tatllle 
for <uch increase; hut i!< a corpnrat1nt1 ha\'ill,l!' it... dmm<'il in 
tJu,. t;tntc, "hidt pre't'ntc; a contract of reorganization and of 
run,ulidation amhorized by the Jaw-. nf the ,.t'lte, anti a~kl> that 

13 



194 REPORT OF THE AT'fORNEY-OENERAJ.-. 

the ::,anK l ~(! 11led in the oft1ce of the c;ecrctary nf state fur tbe 
purpose of making a ~()tnplete record uf such reorganization and 

consol i<.lation. 
It is a well settled rule nf !a\\. that no public (1 fficcr can charge 

<l fe(; fo1· <l ny ~e rvice performed by him except such as is fi~ed 
by Ia w. ' f'he legislature bas 110 t seen fit tO fix any fee whtch 
may be charged and collected by the secretary of state for the 
fihng of an agreemen t of reorganjzati on of a corporation. or of 

the con$olidation of hvo corporations. one existi ng under the 
lav.~~ o f the state of Iowa, and the other u nder the laws of an 
adjoining state. Jt is certainly clea t~ that no fee can be ch~rged 
wht rc such reorganization a nd co11solidat inn took place pno.r to 
the enactment of chapter g8 of the acts of the T'venty-s1xth 
General Assembly. 

As to whether such fee could be charged if the reorganiza
tion and consolidtltiou occurred after the enactment of that 
chapter, o r after the enactment of section 1610 cf the present 
code as amended, T do not now determine, but I am dear that 
under the existing facts in this case the l\1 inneapoli . ., & St. Louis 
Railroad Company is entitled to haYe its agreement of consol
idation and it s contract of reorganization filed and recorded m 
the office of tl1e secretar y of state without J)ayi ng- the s tatutory 
fee t1xecl lry section r6~o of the code, as amended, for filing 
a rticles of· incorporation jn the office of the secretary of state. 

Respect fully suhmi ttcd, 
CHAS. \N. MuLLAN. 

.May 2, 1903. 

'l'o lioN. \\' , B. ~1ARTIN, 
Secretary of Sta.te. 

A ttonwy-C e1leral. 
• 
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BoARD oF MEDIC AT~ EXAMINE I{ ::; - V~XEMPTIO~ FHOM ExA~II

NATION Olf PHYSICIANS WRO J{A Y E Rl<.:EX IN PHAOTICII: 

rN TBE STATE l'"OR FtvE OoNt>ECUTIYE Y !LARS Con
struction of section 2579 of tho code. 

SrR-Your communical ion of the r 2th in ~t. reques ting my 
o pinion as to the cunstruction of the pro·rision of sect ion 2579 
of the code, relating to t he exemption of physicians, as defined 
in th at section, w ho ha \'e be~n in pl-a\t icc in this ~bite for f1\(.: 
consecutive yeRrs, three years of which time shall hnve been in 
one J6cality, from the pena lty prov ided in chapter J7 of title 
XII, is receivect, and in complia nce with such request I ·ubrnit 
the follow ing opinion: 

Section 2 579 of the code was o rig-inal ly passed by t im T\·velity
fir::.t Genera l Assemh1y as section 8 of chapter l 04 uf that legi::-
latu rc. T he enactment of chapter 1 04 of the acts of Lhe Twenty
first General J\ssernbly was the first attempt of the l()wa legisJa
tu re to definitely regulate the practice of medicine within the 
state, and in fix ing the penalties prescribed by the statute which 
couil~ be enforced against persons practicing or atternpting t~) 

practi;:e medicine contrary Lo the provisi<Jns of the act, the lc~
is lature undertook to exempt from such penalties all physlcia11:l 
w ho had been in practice in the state fnr flvc consecu tive years1 

three of whom :...\·e,-e iu one locality. 
I n making this exception, it \Vas clea rly the intent of the leg

islature to have it apply to physici<lns only who had I.Jeen practic
ing in the sta te of Iowa for the period of five ye<t rs before the 
law went into effect. In other wonls. th~tl ph)'sicians wht> had 
been engaged in t he practice of medicine ftH' 1i ve years in the 
s tate of l o'\ul prio r to the ~naclmcnt c,f the l:tw wen: perrnltt<:d 
to continue to practice thei r profe~sion, and were nut amenable 
to the penalties prescribed in the act. 

'l'he exception conta ined in section 2579 can not, in my 
opinion. be held to include any persons illegally practicing the 
profession of medicine in the state since the 4th day or July, 
r 886. 'fhe fact tha t a person has i !legally and in violation of 
the provisions of chapter 17 of title X ll o f the code practiced 
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t\1~ prok!<:>Hm oi medicine for fi,•e years or more in lhis state, 
docs twl relieve him irom the penalties prescribed iu U1at 

~~~ . . 
Sccnml-1 know u [ no provision of stah1te wh•ch authonzes 

the state board o£ medical examiners to issue a certificalc to 

practice medicine or treat patients in this state. c..-tcept upon no 

exammation made l>y the board. . 

~'lay 19. 1903· 

Respectfully subttmte(l, 
CnAs. W. Mut.l . .:\N, 

At tomcy·GI!t~Pral. 

To HoN'. J. F. Kf!N.N.£DY, • 
Serrt>tary of Stott> Board of ,\.1cdical E.1·am111trs. 

BoARD O:F CoNTROL-Right to investigate charges maue 

against private institutions in wbicb insane pel'SOD!S 
are kept. lt 1s held tba.t the board is without such 

power. 
StttS--In compliance with your request of June 6th, in wbtch 

you ask my opinion-

First-As to the power of the state board .of ~on~rol ~o 
· · t ·I arg~ made a=inst a private mst1tullon m uwesttga e c 1 "" ,..- 1 ,· 
which in!'ane persons arc kept, and as to whether the )Oar 1, 
or anv n£ its members, has power under the law to 10\es
tigate. such charges and w subpoena and enforce the at· 
tendance uf witnesses, admi.nister the proper oath to them 
and to compel them to t~ttfy. . 

StYond-1 f such powet 1s given U1e board. or. any of Jts 

I - n 't be ~'Cercl'iCO m case the cOmpltunt lS marl~ 
mem ~er-. ca 1 

1 t lleued to 
by one not at the time an inmate, anc as to ac s a .. . 
have taken place when he was an inmate, or is ~~I cxl:!tc~se 
of the power limited to the case o_f one who.' ~v u e a:' "~: 
mate. cnmplains of act~ clone while he was Ill tile mstl 

tution-

~;ubmit the iullowmg: 

By chapter I-H of the acts of t~e ;rw~nty·eighlh ~ern! A;~ 
scmbly. all county anu private ntstttuuons where msane pe 
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sons at·e kcpl were placed under the supervision of the lK.;:mJ nf 
conlrul uf state institutions. Sectwu 2 of that act pri'l\'ide" for 
the vi~itation of such institutions by one nr more of the mem
Len. of the board of control, or by some competent JX!T!I011 whom 
the board ~hall appoinr. who !\hall carefully examine into the 
capacity nf :.uch in•titmions fc,r the care of in:;<~ne patients. the 
number kept therein. their sex, the arrangement of buildings 
and the method of their coru;tntctinn, their adaptation for the 
purpose tntcn<lcd. and other matters conncotefl wtlh the proper 
care t)f such insane persons, and making a written report of all 
such IIJ:tlters to the board. 

Section 3 of U1e act pm,·ides that the person making such ex· 
amination shall give each of the patients an opportunity to con
''crse with him out of the henring of any officer or employe of 
the institution, and shall investigate and inquire tnlo any com
plaint by making inquiry of the persons in charge of said insti
tutitms and others and report the result thereof in writing to the 
board. 

No pro\'ision is made in chapter 144 for the c..xaminarion of 
the per8(>11S connected with the institution under oath. nor i~ 

any power given the 11().1rd to compel the attendance of witnesses 
or the prOflnction of !.)('.olcs and papers connected with the insti
tut•on. 1\11 of these po"ers are full.y conferred \11)(')11 the board 
of ccmtTol so far as tlw cxammation and invc..c;tigation or state 
in~titutk111s are concerned, by ~ction ro of chapter r 18 o{ the 
nets of the Twenty-!>eventh General Assembly; but no such 
powers arc t•onferred upon the hoard hy the act which placed 
countr nnd private instituticms, where insane persuns are kept. 
Under the supervision of the boord. Apparently it was not the 
intention of the legislature Lo give to the board of control in the 
in\·cstigation of such county and pri\-ate institutions, the power:; 
.\'hich are ronferred upon them by section 10 of chapter n8 of 

the acts of t-he Twenty-seventh General Assembly in rel:~tion 
to •tate inc;titu1riono;, and to confine their !JO''e..,_ with reference 
to t'ounty and private institutions to an inquiry as to the con· 
ditinn of such institutions and tlte manner in which the patients 
therein an• kept, and to give any patient an opportunity to con
verse with a member of the board out of the hearing of any 
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1 !lira 1 1 employe of 'uch tnstitution, and to make a full "ritten 
rcjl'lrl tn tht• hoard nf control a::. to the condition in which such 
tll'ttlltllo n j, fo1nncl. fur ~nch actton a!> may thereafter be thought 
:uh·i'<.'lhlc. 

lwkr the provisions of the act placiug such count)· ancl pri · 

\'ate in!'>tilution ... 1111•kr the 'upervhion of the Hate lw.ar,l of 
('ontrnl. 1 am clear that no p<)\\Cr i"' gl\' en the hoard or an~ ,f 
tls members to c:uhpmna and enfNce the attendance < f wit

ne""es. aclminbter the proper oath to them and compel them to 
tc-.ttfy. or tn make ~uch an 111\'e<.ltf.,r.Llion ac; is ,,·ithin th~ po\\er 
nf the hoarcl a-; to <:late in-.tilutiuno; un(lt'r the provi<.H•th of '~'C· 

tion to nf chapter 11~ of the acts of the Twenty-se,enth Gen· 
cral A!>semhly. 

!laving- reached the concluston that the boarcl is wtthont ,uch 
ptJ\\ er, it ;., unnecc"'-'11)' to go further, as such conclusion iully 
ans" er<. the c;ccorul question ask eel in your communict~tion. 

June 25. 1903· 

Respectfully submitted, 
CnAs. \V. MULLAN, 

Attorn.ey.-Ccllrral. 

To Ttr.E HoNORA Dr c Bo.\RO oF Co~noL oF STATE INSTITl·

TtONS. 

l<;ouo ATtONAt. l3oARO o• ExAIUNttRH-SPROIAL CERTUICATK~ 

1~"-utn BY-Section ~630 of tbe code aa amended by 

~ectioo 2 of chapter 9G of tbe [acts of the Twcuty· 
eighth Cicnernl Assembly, construed. 

5ut-{'omplying with your request of June T;lth. I -.uhmit the 
follrmin~ upimon as lo the construction of .'>Cction 2630 oi 1he 
co<le. as amcndt:c.l ll)· !'>Cctir.n :! o f chapter g6 of the act~ of the 
Twenty-eighth General :\ssembly. 

'l'Jtj, ~tk>n, ao: :unended, provides: 

"The educatirmrd ho:ml of examiners may i.:;sue a <:~ial 
ccrtific.1te to any teacher of music, drawing. penmanship 
or other special hranches, or to any primary teacher of 
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suliic.cnt c"perience .. who :.h.1ll Jl.'l"' ~uch e"amin:ui .. 11 :-..;. 

tht .1 ... -xtrd may r<-"<JUtre .in the branc~e!> and nH:th1wJ.., pcr
t.wt!ng thcret ... f (\r "~1ch the certi&at<' i~ ..... 11~ht. Such 
n·wlic:tte, !>hall IJc r!e~•gnated by tht• name of the brnnch 
and "hall n•>t be vahcl fur am· other cJ..,,.,nmcnt <l r 11r:·t11clt 
.. • • " • ..., 4 • 

The 1lu.:stion ari.,ing upon the c<~n:.tructwn of thl!' statute i~ 
lht' mr:111ing oi the phrase. "or other spec;al hr:-.nchc .... " 

h 1s sug~estcd in the letter of ~Ir. 0. J. ~fc~l:ums, cnclosccl 
\\ith )•lllr re<JUe!>l. that under the pro\l';i~n5 ,f thi ... ~ctinn the 
.. talc lll'1.1rtl uf c.xam111crs has authority tn isc;uc a certificate in 
m:11hen~atir:~, which '' ould embrace arithnwttt:, algl'l>ra. genm.' 
ctry.' tru~o~nn~etry·. and like branches; that it al"o might i~!'.UC n 
ccrltfic:ltc 111 En~lt-h. '' hich would emura('e l"JIIlf>osition, ~ram
mar. rhcturtc, hter:ttttrc. etc.; or 111 pollttt'al SC'ic-ncc, which 
1\mtld embrace civi~. economics. commercial law and hkc 
hrnnches. :mel so on through the emire hst nf subjects \\ hirh are 
cmhracccl in a high school or academtc coune 

I a~1 unnhle .to ag~ee "ith the interpretation put upon tlw 
pr<.'\'l"lons of thts ~cellon h} ~rr. ;\fc;\lanu-,. Sud1 :111 mterpn·
t;uum rJr.cs nnl conform to the: n1les by \lhirh sl:ttutcs of thi <~ 
character :trc to be construed. 

It is a fundamental ntle of statutor} c•lllstruct inn that ,,here 
gcn~al \\ unl,; fr,JIIlw panicular and ~l~ttitlc words. ~uch gen
eral words must be confined to things of the sam<' kind and 
charal'tc:r So tl has bc:en saicl: 

"\\ lu:rc R:Cneral \\'()fcl~ ft~IJO\\' (l-'lrticuJar Olll'5, the rule 1!' 

to Coli true the former as applicaulc to J>er~un< , r thin~s 
t'lju.~J.·m gr1UTi,r, '' 

Thi~ rull- (Jf con,truction limits the scope nf general wonb 
fc>II<J\\ mg a ·pcciiic enumeration to thing.:; •l f the C'l;~.,~ cnumer· 
:tt<'d, ancl d·~ not enlarge that cia~~.' ,\< illtJ-trations of the ap· 
t~lic":'llion. I f thi!-o nslc of c,>nl>l.ruction, it was held in r.ylldOII ••• 
.'it.mdbiHigt'. 2 II. & N .. ,;t. tha.t the ""nJ.,, "hoat, bar~e or 
m~,cr \l's"t'l" in an act nf parliament tlid nnt include ship~. a-. 

~I up' or \'e ... ,el, arc nbt rj11.fdc'lll gn1<ris '' ith hoats and barge~. 
So" hcrt" an act of f~<1rlirunent impt''Ccl cerwin 1lutie ... on Cf)J>• 

per, hra;;~. JW\\ tc:r. tin and all other mctah, nul cnumeratecl, it 
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v;as held that the latter words did not include gold and s:.h·er. 
as they were n(;t ejusdem gcmcris with the meta l ~ enumerated in 
the act. 

This rule of construction has been recognizee! by nearly every 
state in lhe Unicm, a nd enters into the interprctati cm of every 
s tatute of thic; character . 

Sectio n 2630, as amended, gives to the educational board of 
examiners a uthority tn issue a special certificate t o any teacher 
nf mu sic. d rawi ng. penmansh1p ot· other special branch. Such 
other specia l hra.nches, then. must be of the same character as 
thi>Se which a re enumerated, and do no t include the bra11ches 
generally tattg hL in a high school, academy o r college. Mathe
matics, E ng lish. p olitical science, physics, h is tory, language, 
modern and ancient, are branches which a re usually and ordi
narily taught in high schools, academies and colleges, and can 
not he sa id to be ejusdetn generis with the special b ranches of 
n1nsic, dravving and penmanship. The former arc. the1·efore. 
not included with in the general words of the statu te, and no 
power is given the sta_te board of educa tiona l examiners to issue 
special certificates therefor. 

The special certificates which the educational board o f exanl
}ners is authori zed to issue u nder the section referred to a re 
confined to n1usk, drawin~, penmanship and other special 
h1·anches o f like character, and to a ny prima ry teacher o f suffi
cient expe rie nce w ho shall p;;~ss such an examination as the 
boanl may require 111 the branches and methods pertaining t() 
primary leaching. Respectfu11y submittedt 

June 25, 1903. 

To I-foN. R. C. BARRBT'l') 

CHAS. ~~~ ~·!.L' l..LA.!.\ I 

Attorney-General. 

Superin tendettt of P-ublic [11struction. 

') 

~ 
I 
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'F'I&E EscAPES - -It i& held that a hotel building three s toties 

in height w--ith a third story unoccupiet.l at the present 
time must be equipped with fire escn.pes in the tun.n

uer provided by c hapter 150 of the acts of the 'l'weu ty
ninth General A ssen1 bly. 

Su~-In compl iance with your request of Ivlay 8th for ti1y 

-opini-on as to whetl1er a hotel building· three stories in height, 
with a story unoccupied at the present time. must be equipped 
with fire escape:i. 1 beg to $ll f)1.'ni t the f\11towing: 

Secticm 1 o{ ch:-tpter r so of the acts of lhc Twenty~nin th 

General .\ ssemhly, which is incorpor:tted in the sttp}}lement to 

the code as ~ection 4999-e the1·eof , provides: 

" The tJwuers, proprietors or lessees o f all buildings, s tttic
tures or enclosures of three o r more s to t'ies- in heig-ht n ow 
con~trncted t;r hereafter to be erected, shall provide for and 
equip sai d bui ldi ngs and structures with such protec tiort 
again~t fire and means of escape from such buildings as 
shall hereafter be set fo rth in this bill." 

Section 2 nf the same act classifies the bui ld ings to ,,vhich the 
-act is applicable. and section 3 specifies the number and chat~ 
acter of fire e~capes which must be provided !or the respective 
'Classes. 

VVhile the act refet-red to falls within the class of legislatio n 
which m ust he ~qtrictly construed. the language of section 1 

leaves no room for difference of op inion as to the intent of the
legislatu re. It provides in express terms that all buildings, 
structUres or enclosures of three or more stories in heig ht shall 
be provided and equipped with su ch protection agah1st fire :tnd 
means o f escape in case of fire, as are set forth in the b1t1 . It is 
'<'louhtful i £ broader language could have been used by the legis,_ 

lature. Tl1e act embraces every builc.Jing, structure or enclosure 
of ,three or n1o re stories in height, and no exception is mad~ as 
to the use of the building or any o ther fact co1mected w1th its 
()CCupancy. 

It was clearly the intent of the legislature that every pers0-n 
who erected or constructed a building of any kind ot· character, 
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,.r ntnre thnn twn stone~ in hetght. should. as a p.;rt .,j the 
huihlin~. C<'ll"tmct :llld maintnin fire c,:capes without reference 
w the "'c to which ~uch l.~tnkltng \\as put. and subject onlv t•> 
the pnwisioth <~f ..;cction J of the act which pn_.,·iues the nutu 
her u f lire ~· ~rapl·s \\ hich c;hall he CC>n<;tmcted anrl m:rmtam~l. 
'-ttCh mnnl~r hcltlg determined by the ,upcrficial area r.j thl" 
Auor <.pace. 

In tvmf,mnity \\ith thc!'c \'iC\\S a ... tn the cotbtruction oi the 

~tatutc. T ha \'1.' n:nclwd the cc nclusion that a hotel hui hlin!o!~ 
three ~I< rie<. 111 hci~ht. with the tlurd "tnry umx:cuptccl ;n the: 
prc"Cnt tinw. mu-.t Ill' t•ttuipped with lire t>scapec; in the manner 
pro\'iclt'cl lty rhapter 150 11f the acts oi the 1'we-uy-nimh Gen-
eral A s~<.>mhl). Re,tJCct fully 'inlnntlted. 

Cn.,s. \\'. ~lL'l.t.\X, 

June 30, 19(>]. 

To no-. .. \t.BERT B. C\'MMlNS, 

Gon·runr of !nwa. 

At 1 vrne,·-~~ l'llt'ral. 

P AYM&NT R\ C RRCK for ln.bor is not in violation of tbe 
statute. l2) A coal mi ner or other pe~ou is uot com
pelled to accept check tendered in payment of rarn
in~s due for labor performed. 

RtR" -I am in rl't"eipt uf your rcqtu~sl of the 7th inst .. :t"king 
my opinion upon two prqlO<:itiun:; relating to the manner of the 
payment of miners IJ\' coal oper:ltor.,, and am iniormed tint 
there is ttO\\ a lli~putc between the operator-< aml miller- upu11 
the propo~ition .. referred to me. and that a strike t:o\\ exist-. lle
cau«c oi tlw tlisputc I ct ween the miners and opcralcrrto. The·c.> 
propositions arc ~tated as fuii•J\\ <:: 

( 1) J._ the i""uauce t)f a blnk check by a coal comt>any !!.'a 
cnal miner fnr lnl nr perionnetl. a violation of the -.tatutc • i 
Iowa relating tn the payment of miners? 

l 2) b a c•!<tl miner compelled to accept a check of a cnal 
op<"ra tor tenderc1l in pnymt nt of eamings due the miner inr 
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lal.x r pcriormcd f<Jr tht: coal ••perator "Ito offt·r.; the rhc~·k :ts 
l'ayme111? 

ThC•l' ''~" prt>fl"JSitions "ill I c cr n-ickrr.l in the, rclcr ~t:uctl. 
Fiut - I" the p.1)'rnC11t oi the 3111\>Unt tluc a min\.'r for lahor 

1 crhormccl I)' him by a hank chc.:k which j .. macll' It,· the coal 
' 'll·r:lt• tr and clel \Cre•ltu anti acccpte-1 h~ the miner a vi• llatiun pf 
1111~ pr<l\ il>ion c>i the ~tatute? 

It i<~ r .. nt\.'n<lcol that •uch a tran~·trti•·n · , 111 \tnl:llinn uf ·(·e· 
I ton .qr;o ni the cod c. a:; amencl<>tl b\ the ;cct-. of the T" en I\·· 
ri(!lllh < ~·ttcral \ •sernbl:•. which pru,:ulc-. · 

"\\ hC"rt.- ten 11r tnore mil'l>r' are tmplnyccl, "llch '"'ncr 
or agent shall not ~·ell gi,·c, dt>liH·r or i"sue, rtin·ctk nr in
dtrecrly, tn any pE·rsun employee!. in payment fur lnhor 
clnuc, or a~ advance·• f()J lahor 11o he Jlt'dr.rmcd. any -.cript. 
clterk, draft. order M other cvirlence of itlllehtc•lne.;, p.;ya
IJI<" or rC'dcrm1lle ••therwi•c thnn in m• •IH.'v :u the fncc 
'"Inc. • • • "' · 

It i'l clear that the phra<e. "payable nr rt>tlec:tuahll' nthcn\ tse 
than 111 •nutH.'y at the face \':tluc.'' reft'J'.., to aiHI quahfics C\'Cry 

d1nr:trtrr ni C\lclcnr(' of imlcl tedtte,-. prni• 11"1) referred to, 
ami pr11hihits the paynwttt nf th~ mmer iu all\ character .. ; 
•cript. dwck. drait or other e\·iclenrc nf itlllehtetkc.,, "l11ch j,; 

n•lt rcclc<"mnhlc in money at ito; face \~clue:. 

The: purpn~e ni this ~tatute j, rlear. It \\:1'> to prohibit mine 
•lpcrators fmm paymg nniner!' hy giving nrdt>r" upon company 
•tore, or other merra111ile hou"'-'~ \\ hich \\ollld he p.;yahle in 
guocl- nr Jlroperty. It ne,·cr wac intentled It) appl) to cherk
dra\\ n upon l.ank,-, whicl are redeemable ur payault• in monty 
:11 the face \'alue there•>f g..,, upnu lhl· lir-t 1 ropo-ition, then, 
it i~ clear rh:1t there is no prr•htlrition in the .. tatutc of l11wa 
11 hil"lt pre\ ••nts a mine operator i rum p:t)·tng the mittcr~ itt han!, 
rhlrl• j, r the laltor pcrillmlccl h) them. ii the miner" nre will· 
ing ''' rccci,·e and accept ~urh check' in I""') mcnt. 

This !.ring• us tl' the scconrl prnpo~itirm which is the real 
'luc,tion imohcd, \\ruch i~-

1 a coalmin('r C1llnpelled to nccept a dtcck of a coal npcmtnr, 
kmll·n·cl in parmcnt of ol'arningo; dne the miner for labor IK'r
form!'cl for 1 he opcratnr, whu ,,ffcrs the check a' payment ? 
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In thi~ re~p<!ct a miner anti npcratnr stand npno no <lifferent 
footing than that oi any 11ther uel,tor and credit<Jr. The ques
tion. therciure. is a hrnad ont: a::. to" hclhcr any deLtor can com
pel a crcditnr t~> accept a check in payment of a debt" which such 

debtor owes lo the creditor. 
It i::. a ''ell .;cttled and uni,ersally recogni:t.etl rule of hm that 

when a debtor has given his check· for the amount of hi<; iu
dehtedness. the> pre:.umption ari~es that the check was taken 
merely as e<mthtional, not absolute, payment, and in case the 
Lheck is not hvnored upon due presentation. the original intleht
cdness for which it was given, continues to exist, antl m;ty be 
recovered bv t.he cretlitor without resorting to the debtor's lia
biht)· on tl;t; check. This rule of Ia\\ is hasecl upon th~ fact 
U1at a check i:o not ca~h. but is an ordcr upon another person to 
(.Xly the cash npnn due presentation of lhe check. 

Cnder this rule it has been frequently loehl that the offer of a 
check in payment ior a sum acknowledged to be due from the 
debtor to the cretlitor is not a sufficient tender of lbe amount 

n" ing by the debtor. 
FollrJwing tillS principle to its logical conclu'>ion. it is clearlv 

the right of any creditor to refuse to accept '! cheek in payment 
of the deht uwin~ by lhe debtor. because the creditor can not be 
compelled to accept an order for money clrawn upon a third 
party which, when delivered to him, is at n"JOst only a condi
tional payment of the debt due. Every creditor is entitled to 
have the rlebl which is owing to him paid in money, unlet<s he 
has prc,·iously made :1. cont-ract by which he has agrcecl to accept 

something el-;c as payment . 
. \pplying thi~ principle to the q\lcstion, it is dear that a miner 

is not compelled to accept the check of a coal r perator tendered 
in paymc11t of earnings due the miner for labor, for which the 
operator offer:; lbe check in payment. ,\ mi~er may ~tand u~n 
hili legal rights and demand that a debt owtng to hun Le pa1d 
in monev ~nd not by check, and may refuse to accept a c:hecl< 

tendered in payment. 
Thb. r helie,·e. folly answer!i the questions suhm1lled for my 

dctcnnination. and I will not elaborate them further. 
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ln Kil"ing 1..111~ op1nion I .Je'i1e t .. add that it I!> cion.- \\llh the 
tlistmct UlHierq;mdmg Pn the part oi all 1 1 the J>Cl >nils imcre'>tetl 
th:lllll) dcci!'icm sh:~ll be final and rhat all Jl."lrtie::. ,hall acqu 1e;;c~ 
therein. and 1hat the strike nm' pending on the part o( the 
miner .. ~hall at once be abanclonetl. 

Respec1lnlly "nbmitletl this 7th day of july. 1903. 
Crl-\s. \Y. ~fVt.J •• ,N, 

·ro Joul\ J•. Rus£. 
.-J II UTili!)'~::; l.'llt:raJ. 

Cuur/11/S.~iona lo1va Coorl Opc:ralors Assnt iulion; 

Enwp; P!>RRY. 

Prcsidort lawa .\1 in~·N' .-J~·vnutiou. J>ku.rcrnl Va/l1•y Coal 
Compuuy, 1111d Cruig & Dcmtnwr Cual Compa11y. 

Asr:HUISMENT OF INTERU~tBAN H.a.nw.A vs-A railway opera
ted by electricity upon the street.'! of any city or town, 
which extends beyond tbe limits of sut:h city or towo, 
and to noy other city, town OJ' village, is A.n interurban 
milwa.y under t.be sta.tute, and is assessable by the ex
ecnti ve council. 

SIRs--Comvlying with your request nf June Tst commum
catcd to me through your :.ecretary for an opiniou as to whether, 
under the pre<cnt statute. inll:rurban raih,·a>" arc to lx- asse,.M.•d 
hy tho: c:wcuti\1! CIJUntil or hy Lhe loca.l aHth .. rities. and pariicu• 

!arty "hetlwr the Cedar l<aplfls & ~I arion Cil\ Hail way nntl th,: 
ll"c.nc Electric Railwa}. rr eithl."r of them, are n.,scgsable by the 
execut1ve council unr!cr the provi.;inns nf chapter H1 of th~ acts 
of the Twenty-nimh General .\ssembly. 1 suhmit the following: 

ln C. R. 11· lf. C. R_v. C(t. t•. Crdar RnruJs, tor' I <>wa, 47n. it 
\\a_~ held that 1he rail\\'ar of 1h~ plaintiff curvoration was a 
~I reel railw:~y. and rht•rcfr re subject In ns,.e.;.,mcnt hv the local 
assessors and not hy the executive counc1l of the ~tat~. The de
cision in tbat C."l~e is ba.sccl upon the fact thaL !he railway was 
con~tructell nnd '-lperatecl undcr authority of chapte-r 32 of the 
acts 1lf lhe Eig-hteenth General :\ssembly, which relates to the 
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extension of street railways bcyc .nd the limits rJf a city or tow.,, 
and U1e loc:nion thereof along any highway which is one hun
dred feet or more in width. .\t the time that decision was 
rendered, there haLl been no lcgislatiou relating to interurban 
railways, and the t>pinion of the court clearly. states the law 
applicable to the facts in that case as they ~~ste~ ~nde~ the 
statute then in force. In the course o[ the optmon tt ts sa1d: 

''The fact that the line between ~'edar Rapids and !'-'lari•)n 
was laid and operated along the htghway _as authonzed by 
said act, relating exclusively to street ra 11 w_ays, seems to 
us conclusive that the plaintiff i,; a st_r~t ra1lway c~rpora
tion and uot a railway corporation Wlthm the meanmg o£ 
section 1317 of the code of 1873." 

vVhen the present code was adopted, a provision was incor

porated in section 1343 in these words: 

" * * • the lands, buildings, machinery,. poles. 
wires overhead construction, tracks, cables,. condUitS ~nd 
fixtur'cs l;elonging to individuals or corporat1ons opcr~ung 
railways by cable or electricity1 "' * "' shall be hsted 
and assessed in the assessment district where the same are 
situated." 

I£ there had been no subsequent legislation tl[X.m this subject. 
the language of section 1343 would be conclusive, and such r~il
ways would be subject to assessment by the local assessmg 
authorities. Bul the Twenty-ninth General Assembly passed 
an act relating to interurban Tailways, which appears to ha~e 
been specifically intended lo fix their status under the law. 'flus 
act appears as chapter 4.A. of title X. of the supplen1ent to ~he 
code, and is the first act of the legislature of the_ state wh1ch 
specifically ddines interurban raih~a):s and recogmzes them as 
works of intemal improvement Wllhln the state. 

Section 2 of that acl provides: 

''The words rai1way, railway compan)> railway cor~ra
tion. railroad, railroad company and rallroatl corporahon: 
as used in the code and acts of lhc general assembly nO\\. 

in force or hereafter enacted, are hereby declareu tc> ap1?h 
to and inclmle all interurban railways aod al~ compan~es 
or corporations constructing, owning .o_r operat1ng such 111d 
terurban street railway~. and all pro\'IS1<)1lS of the code an 

1 

i 

1 
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acts of the ~ener~ assembly now in force or hereafter en
acted. affectn~g railway:-, r:~ilway companies. railwav cor
por~t!ons, railroads, railroad companies and railroad cor
poralwns arc hereby d:clared to a~ect and apply in full 
force ~nd effect I•> _all mterurban nulway~ and all interur
ban _ra1lway comp~n1es Qr railway corporatirms constructing, 
ownmg or operating such interurban railways." 

The provisions of this se<:tion are as broarl nnd far reaching 
as language can make them. Under thil> section e\'ery provision 
of the cede and acts of the legislature which relate to steam 
1 ail ways is made to apply to and include interurban railways 
within the state. 

Section l334 of the code; as amended by the acts of rh.:: 
Twenty-ninth General Assembly. provides: 

. "On the_second Monday in July in each year, the execu
tive council shall assess a ll the propert\ of each railwa .. 
corporation in the state. * * • •· - 1 

Following this provision of the statute are. pro\'i::ions direct
ing the manner of such assessment. \\'ith the~c prm·:sions we 
have nothing to do at present. The question hen: to be deter
mined is whether the words " railway corporation". as used in 
the provision quoted. inclutle interurban railways constructed 
and operated withir. the state. 

Except for the provisions of section 13-13 aho\'e quoted. no 
doubt could be entcl'tained thaL under the prodsions of section 
2 of chapter 81 of the acts of the Twenty-ninth General Assen1-
bly, interurban railways are included within the pro,·isions of 
section 133~ of the code. a nd are therefore assessable by the 
executive council and not by the local assessing- authorities. 

It is a rule of statutory construction that repeal by implica-· 
tion is not fuvored by the courts, and that an existing statute 
will not be held to have been l'epcaled by a suh$«Juent one be
C<'lliSe the subsequem une is repugnant rhereto. if the pro,·isions 
of both statutes can be given force and effect. Tt is also an 
equaJly well known rule of statutory construction that. where 
there is a specific act of the legislature co,·ering a particular 
subject, general statutes covering the same sul>ject. if repug11ant 
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tu such special act. must give \nly and the !>pecial Statllte will 

cnntrol. 
Chapter 8 1 o f the acts n f the Twenty-ninth General Assembly 

· a statute relating to a :;;pecific subject matter, viz: interurban 
I!' 
and street railways. The pro}'i5ions of that statute clearly and 
~> JCcifically make all of the provisions of section 133-1- o f the 
c
1
ode apply to interurban railways with the same fore: and ~:ct 

as they apply to steam railways. The effect of .thts provts~on 
must. in my judgment, be held to repeal the provistons of seclton 

343 
quoted. and to give to the executive council the same 

~~wer and authority to assess interurban. ~ailways wh~ch it has 

1 assess steam railways under the provtstons of sectton 1334. 
0 

J am therefore of the opinion that all interurban raih~a~s 
within the state, whether within or without the corporate lumts 
of any city or town, must. under the present statute .. be assesse~l 
hy the executive council. and not by the local as~essmg autbon· 

ties. . 
As opposed to this view ;t bas been suggested that sect1on 3 

o£ chapter g1 of the acts of the T\~e,~ty-ninth. G~neral Ass~m!>ly 
k . 11 

1
·merurban railwavs wtllun the lm1tlS of an tncor-

~~a • hl 
porated city or town, street railways. and therefore a~<;~ssa e 
by the local authorities. A careful readin7 of t~1e pronstons. 1f 
this section will show that it was not the mtent1on. of the legiS
lature to change the general status of interurb.1.11 ratlways wh:re 
the same were \oc(ltcd and ope•·ated upon the streets of a Clty 

or lawn. The provisions o f this section are as follows: 

"Any interurban railway sl1all, w.itbin t~e corporate l~m
its of am· city 01• town. t>r any c1ty actmg vnder a . pe
cial charter. uj,on such streets as it shall use for transpor:
in passengers, mail, baggage and such p1rceb. p~cka~es 
an~ freight as it may earry in passcnge.r or combmahon 

I be c:.leemed a street rat lway and be sulr baggage cars on y. . , 
ject to the laws governillg street ratlways. 

It will be observed that all interurban railways which are. to 
be cleemerl street railwavs and subject to lhc laws govermng 
such within citie~ and to~vns. are only those which are opera~ed 
upon the streets of such city or town for the pttr~se of c~:rymg 

1 Tl rposc of thts provts1on of 
passengers and baggage on Y· 1e pu · 

f 
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the s tatute was t" permit interurban railway companies to l:ly 
their track:;; anti of)eratc their car:. al•>ng the street~ of a city or 
tnwn, without paying- damages tu the abutting property owners 
where :;;uch railways carried pa;.:.cngers and bnggage only; nnd 
as t<> all nthct' strectg upuu which such i~'tcru l::lll railway:: mig-ht 
he operated and over which it carried freight as well as 
passengers nnd Laggage, the lnw lctptirin~ :-team railw:ws to 
pay abutting dam::tges bef•1re lnying tlown their tracks. a;>plies 
equally to intet urban lines. 

This provision o f the statute the,. no~. in my r piniun. affect 
the method of taxing interurban railway:; as prnvided by section 
2 of chapter 81 o[ the acts of the 'rwenty-ninth General Assem· 
bly and gection 133-+ of the code abm•e referred l o. 

J am a"are of the many difficulties arising in the practical 
application o£ the rule herein announced. as in many instances 
interurban railway companies operate <:lther properties con
nected with their railway lines, such as electric light and electric 
po wer plants. But in ca~es o f this character. such an C(luitablc 
adjustment of the ntlues of the connected pmperties should l>e 
reacltcd by the executive council as ~hall cause each to bear its 
just proportion o£ the burden of taxatiom. 

ln reaching thi:. conclusion 1 h:we enrlea,·ored to har111onize, 
so far as possible, the cunnicting statutes. anrl to ascertain the 
manifest inlellt of the legislature as expressed by its latest act. 

july 20. 1903. 

Respectfully submitted, 
CnAs. \V. l\fuu.AN, 

.-1 ttorm:y ... ':;eneral. 

1'o TnE lloNoR,\BLE ExECL'TI V I' Cm•Nnr. ot: •t'l tl~ S'I'A'r:J:: oF 

IOWA. 

J4 



210 REPORT OF 1'1H: ATTORNEY-nJ;;:SEI<AL.. 

'1'AXA'TION o~· FR&ton'T Lt~>.:,.; At>D EqmPM~o::sT l'OMPANtEs 

\VtTIIIN 'TBJR STA'TX TJoder the prodsion~:; of C'hapl(•t· 
G2 of lho acts of thE' Twenty-ninth Hcut>ml A~erubly, 
in determining tl1e number of miles trMelcd by car'l 
o f frt.llght line and equipment companies fo r the pur· 
pose of taxing the :-ame, tbe miles traveled by ·ucb 
cars out! .. itle of the stn.le are not to bo taken into 
cousideru.tiou. 

S1K..,_Cnmplying with your ,·erbal n-quc:<t for a ccmstruction 
of the pro~\ is1uns of scctivn 2 and section 4 oi ch1ptcr 6.! of the 
acts of the Twenty-ninth General .\ssembly. relating to the 
rcpurt n.'quire~l to be made by every freight line and equipment 
company tran;,:tcting bu,iucs;. in Iowa of the aggregate numhe1: 
of miles traveled hy 1ts cars during the preceding calenclar yc:tr. 
and the uumhcr uf cars necessary for the mileage su ret>ortecl, 
anti the duty imposed upon the exeatli\'e council of assessing 
for taxation the cars of said companies which a re so usell "ithin 
the state, r submit the following: 

The manifest 111tcntion of the legislature. a~ gathered (rnm 
the enure act, was that the property of freight and equipment 
cQmp;lllie~. used in conducting and carrying on their husinc ... ~ 
'' 1thin the state. should be ta.-xed in proportion to its value, the 
same n" other property within the jurisdiction o£ the taxing 
power of the state. 

'l'he property cought to be reached and taxed by this act u{ the 
tegi~tature 1s per-.onal property and. so far as it Ins a situs 
w1thin the state, i-; perhapl> a proper subject of taxation. The 
information "hich such companies are required to furnish the 
executive council under the provisions of sulxlivi~ions 6 and 7 
of ~chon 2 of the act. is for the purpose of enahling that b(ldy 
to a~ertain the amount of property belonging to such com
panies as may be said to have a situs within the state, that it 
may be Jil'tcd and made to hear its just proportion of the burden 
of taxation. The language of the act should, tl1ere£ore, recei,•e 
such construction as will effectuate the intent of the legislature, 
if susceptible of being so construed. 

l 
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··.The aggrcgah.' llllllll ~r ,.; 111ik-.. tr:11 detl II\ ih c;tr>
durmg the prt:ct.:hnl-(" l';tlentlar , l ;11 "It lc '"" ' C-ar~ "c:r~ 
u~~~~ u1 tran:-oport1ng freight. l'il hu hct ,, rl.'n 1\\ 0 Jl<Jints in 
tl~." ... tate. or ~t\\ Ct.'n a J'lt~int "ithin thi, ,tate and a point 
"11 h<' lll th1s stat.e; but not .mdudm(! till.' milc-a~c in thi" state 
nr el.:,.ewher~ of Its car, ,, lute thl· saitl car-. .\re u•ed in tmns
pt~rtl.ng f~c1ght IIOL cnn ... ignc:cl l·ithcr 11 , r frn111 • .,0111e n. 1 i1~t \\'lthm th1s state... ,~ 

Subdi,·isi<'n i re<Jnires that !-uch C•l111J).'Inie ... repurt "the limn
her u.f c.·us necessary for the mileage so to ) be rc~necl under 
the c1rcurnst~nces that nrdinartly attend tht' use 11f •uch car~. 
and where chfferent clao;.,-e!' of cars are u'ccl b) •me such comt,. 
pany a~ to the mat~ers eml:racetl 111 thi' ancl the preceding pan
graph. 1t shall fun11sh the rtquirccl informatum ns tu each class 
of such cars." 

. The l~guage of the ~ta tute. 1 f const n1ccl according Lo the 
literal stnctness o f the letter. woulrl requ:r<' these rom1,;111ics to 
report the mileage of their cars travclctl 1111t:.idc of the $late of 
Iowa in transporting freight to the state, or from the <;tate to 
!:OillC other point outside of its IXlundnrie~. ancl to report the 
number of cars necessary for tlw 1111lc;tge Ml tra\"eled. l~• th \\ ithin 
and without lhc state; and \\oulcl further rl'quire the c'et.'lllivc 
council to levy a tax upon the number of car~ ncccs .. arv to such 
entire mileage. · 

If the provisions <' f such a ""tatute \\ere \a lui and enft ,rccable. 
the result would be to ccunpel surh cOI1lf!.'lnies to pay t•> the state 
o r Iowa a tax UJX>Il their po:rsunal t>roperty \\ hich had no ~itus 
within the state and '' hich in f:tct existecl in other !-.lates. In 
other words. it "ould be an attempt upon the p:trt nf the st:~te 
of Iowa to extend 1ts taxing JXlWCI"<i !Je\'oncl the hounrlarie., 
of t11c slate. and to tax pero;onal prnpert~ cxi,ting in other 
statcc;. The power of taxation of ncry c;t:~ t c i~ nec:~!-arilv con
fined to subjects \\ ithin its juri.,clictiiJn: :-nd an) act of the. legis
lature by which properly, having a .. itm. in othcr st:~tes, is '"ll(fht 
to be taxed within this state, is of no \":lliclity. ns the c;tate clearly 
has no power to reach out <~nd a"'~cs~ {ur taxation prc1perly 
beyond i ts territorial juri~diction. 
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J n the t•un .. !nll"llllll uf ... t,lllltc-. ll ll- <1 familiar rule that the 
legislati\c purpo~c :mel the nhjc.:t ""''~ht tn he auainecl nrc t•' be 
tx.rn(' iu mmcl. ancl that '' h.:rc the lan~age nf the act •~ !o,U:t

ccpllhl<' nf more than one c<ll1'>tntl'lh>l1, 11 IS to recei,·c that \\ hich 
will hring it in hann• m· \nth the ohjcct and purpHsc nf the 
lt'gi.,J:nure. rather than that \\ h:cll \\Ill tcml tn deicat such •>hject 
ami purpo~e. 

It ,., dear that the mam fc~t nnemiun of the lcgl .. !ature in 
pas ... ing the act unclcr CoJhltlcr:tt ic .n was to tax the property of 
freight line and equipment compauie-. witlun this stat• and the 
act sh\oulll ha' c -.uch a con,.t nsrlit ·n as \\ill accompli~h the pur
i>< •<.e of the lc:g .... l:llure. if •t~ language will pennit such con
struction to be gwen. 

If the language I f the >.iXth suJxli\ 1~i011 Of SCCtinn ~ Ol the 
act is con:.Lmed to reqmrc the ce mpanies tQ report the aggregate 
nwnber nf miles tr;,,·elecl in the ..;tate t.>f lo\\ a by it!> car-. Juring 
the preceding calendar year white such cars \\ere used in trans· 
porting freight. either he tween l\\ n pc.ints in the !itatc, or he
tween a pllinl within the state and a point without the "tate, 
and the language u f ~utxlivisinn 7 of the same section is con
::-trnecl to refer tu the mileage 11f such cnmpanic'> within the 
qatc. then 1111 attempt has been made oy the lcg•"lature to 
cxtcncl the taxi11~ power::. u f the st:uc hcynncl its jurisflictiun. or 
to levy taxes upon propert} I aving 1ts ~itus in another !'tate. 

Such a constntctum \\ill gi' c effect to the entire act, and lu 

the intention of the legislature as ascertajned from such act, 
and compel the property of the companies. which may be fairl) 
said tt) have a situs within thi~ ~tate. to bear its just burden of 
taxation. 

tinder such cun~truction the act may be held to he a valid Jaw. 
whsle if the literal language of the .;tatute \\ere adhered to 
without regard to the pur[)'.>M: or intent of the legislature. it 
mu-;t be held invalid . 

'l'aking thi~ v c" of the ~tatute. 1 tbiuk it should be o;o con
stm(."(l by the executive council as to require freight hne and 
equipment comp;~nie.s to report the aggreg;ttc numher nf miles 
travele!d in Jo\\a by itr: cars during the preceding calenciar year 
in tran~porting freight, either beh\ een two pomts within the 
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' tat e. nr between a p•' :nt with111 the ~tate and a 1:11int \\ ith1)ut 
t h~ stat~:. an<l that the ~oumher of cars nere-.-an fnr the nulcaae 
t r:t' ded in "" transi~<Jrting f re•ght 'lwulcl he taken n' the mu;,
hcr '' lm:h may he fairly "::lit! to ) h:t\ l" a o.,stu.; ,, ith:n the state, 
and t11 I c liable to taxatu n therein. 

In submitting thi,.. npinson J cltt nut m11lcrtakc tu p:~-., upon 
any c1uc"t" n which 11l:t)' ari~c as tt• tlw Clm-.tituti :talit\ u•· 
\·alichty nf the emire act. ami nnly attempt tn ~i'c tn the ·pro
' isinno; of slllxi1v:sions fi ar.d 7 of -.~:ction 2 a 1·o1•..,trucwm \\ htch 
,., cunsi ... tcnt '' ith the manife·l purpo,.e .. r the ,.tatmc. 

Jul~ .:!J. 1903. 

Re-.pec: inlly ... ubmsttt"tl, 
Cll \S. \\ ;\f\ ll,.\". 

To Til£ Ilm-mRADLF. ExEctli\'F. Cot '<ltl. cw 1 '11J! ST\TH Ol' 

IoWA. 

Pu..-~lCANS AND SuRGEONs- Under the provisions of section 
258 I of t he code, as amended by tbc n.ct,.q of the 'l'wenly· 
ninth Genel'a.L Assembly, the state uoard of medicn.l 
examiners ba.s no power to discriminate between phy
sicians residiogwitbin the state and those who tno uou
rcsident.s; and if they fu.ll within lh~ pt·ovi~ioos o( the 
statute a license most be i~u<'d lo non·re~itlent pby· 
~icians. unless some other valid reasou exists why such 
license should not be given. 

Dt:.ut ~IR In resp<..nse tv yt.Atr request of Jul)· 13th for an 
opinion a)' to "hcther the s-tate ooan.l of medical examiners 
ex<"ceded its authority in re-<ohing not to issue a certificate to 
an itinerant physician who is not a resident of the state, l sub
mit the following: 

Section :;!581 of the code. as ameudell by the acts of the 
Twenty· njnth General .Assembly. prrwidc'!: 

"E,•ery phyl>ician practicin~ medicine, !.urgery or obst~t
ric", nr professing- or atlcmptmg to treat, cure or he~! rJs,. 
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eases, ailments or injuncs. by an~ medicine, appliances or 
method, who by himself, ag<!nt or employee goes from 
place to place or from hous<: to hl'lusc, or l.>y circulars, let
ters or adn•rtisernents solicits persons to meet him for pro
fessional treatment at places other than his office ill the 
place of his residence, shall be cnns•dcred <1n itinerant phy
sician; and any such it111erant physician shall, in addition 
to the certificate elsewhere provided for in this chapter. 
procure from the state board of medical examiners a license 
as an itinerant, for which he shall pay to the treasurer of 
state for the use of the state of Jowa the sum of two hun· 
dred and fifty dollars p<:r annum. Upon payment of this 
sum the secretary shall issut' to the npplicant therefor a 
license to practice wtihin the t~ tate :1~ an itinerant physician 
for one year from the date therenf. 'l'he board may, for 
satisfnctoq reasons, refuse to iSl>UC such license or may 
cancel such license upon satic;factory evidence of incom
petency or gross immorality. • "' * " 

The pnwisions of this section include physicians who are 
non-residents o f the state. as well as those who reside withi•l 
the state, ami it is not '' ithin the power of the state hoarcl <·f 
medical examiners to discriminate hetween physicians residing 
within the !Hate and those who arc non-residents, if they arc 
equally entitled to the license provided for in this section. 

The provision of the section which authorizes lbe hoard to 
refuse Lo issue such license for satisfactory reasons. would not 
authorize it to refuse to issue o;uch license tr1 a physician other
wise entitled to receive the same. because he was a non-resident 
of the state. The phrase """t:sfaclory reasons.'' a;; u~ecl in the 
statute, must he construed to be such re;~sons as a court wmtld 
say were sutncient to authori2c the board to refuse to issue the 
license; and as there is no attempt iu the !!tatute to 1Th"Lke any 
discrimination bet ween rc.si(lcnt and non·r~sident physicians, the 
fact that one is a non-resident of the state would not be a suffi
cient reason to refuse to issue to him a license. 

Beyond this, there is the further question as to whether it i!' 
within the power of the legislature, l'lr of any board created by 
it, to refuse to pcnnit a physician or surgeo11, whcl is a non
residcnl of the state. to practice his profession witl1in the state 
upon the same terms and the same conditions a"' a re~iuent. 

I 
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l"nder the ,·iew that I ha,·e taken of the s tatute, howc,·er, l do 
not think it necessary tQ go 1nto this constitutional question, as 
the statute itself dt)eS not attempt such di,;crimination, and the 
board must be governed strictly uy il<; pm,·isions. 

r n Ill)' opinion lhe board exceeded its leg:tl powers in passing 
the second paragraph of the r~olulion submitted, $0 iar a::. the 
same relates to physicians who are non-residents or the state. 
and that the resolution, so far as it relates to such physicians, 
can not be enforced b)' the board. l am 

Very res1>e<:t fully yours. 
CnAS. \\'. Mi..il.LAN. 

A tfarnl!y-Gcncml. 
Des Moines, l owa, July 24. 1903. 

DR J. F. ~NNl:;OY, 
Secretary State Board of Jlcdical E.rami11crs. 

P KYstOI ANS AND SonoxoNs-A physician or surgeou who 
bas been in the regular practice in th is staU! for five 
consecutive years, th ree yeari! of whicb have been in 
one locality. i~:~ ent itled Lo a. certi1lca Le from the state 
board of med ical examiners without examination. 

Dl:;AR SIR-l beg to acknowledge the receipt of your favor of 
the 28th instant. 

The law which exempts a physician who bas lx~n in practice 
in this state for five consecutive years. three years of wh:ch 
were in one locality, from the examination of the board of l;tate 
medical examiners, and which entitles such practitioner to a 
certificate without such C-'C.'lminatiou, was enacted hy the 
Twenty-first General ,\ssembly, and Lecame a law on the 41!1 
day of July, 1886. Jt undoul..tc;dly applies to QJJ phy..;icians who 
hacl been practicing medicine within the state for llve years prior 
to that date, and if lhc proper proof of such practice is made be· 
fore tlu~ board, 1 think it would be its duty under the present stat
ute to issue a certificate. The proof must show that the physician 
applying for the certillcate under the exemption provicleu in the 
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statute. hacl practiced tin: nm~ccutin! years in the state. three 
years of which mu~ot h<t ..-e lxcn in one lvcality, prior tv the time 
the Ia'' \\Cnt into effcci. i. e. July.., , rRRf1. ancl no practice after 
that date could be co11~iderecl hy the hoanl. 

Yuurs re~J*Ctfully. 
CII.\S. \\' . :\fttL.L.\N, 

.·/ f /uruc_v-C cucr(l{. 
Des .\loines. Iowa. July 28. ryOJ. 

DR .. \. ~1. Ll:-<N. Dt·s A!oiucs, Iowa. 

'l'AxA·rtoN - fl~XEMl'T ION Ok' P!<OPJo.wrY 01!' Svi.DtERS Atw 

SAnoru; l<~RO!II-1'he raising of the valuntion of the 
whole propet·ty witbiu a. taxing di.strict doe· not affect 
the speci fie valuation of the property of soldiers, sailors 
or their widows from exemption from taxation, 
although the additional rise added to the o1·igina.l as

sessment may bring tbe value of lhe property of tbe 
soldier, sailor or ,vjdow seeking the exemption above 
the amount upon which an exemption is gi\·en by 
statute. 

OF.An StR-1 beg to acknowledge the I eceipt or your favor f)'f 
the 28th insl. ench :~i ng- a letu~r of Mr. R. C. Jackson. auditor 
uf Lim1 ciJunty. in which my opinion i:. requested upou the fol
lowing quest inn: 

"\\here an ol<l soldier, sailor or widO\\ of such has been 
asses:-.ed by the assessor. and not having property of the 
wtlue of five thousand dollars is allowed an excmplion o f 
eight hundred dollars under section 1304, sulxlivision 7, 
and the county boarc.l of review ( IJoard of supervisors) or 
the executi,•e council raises the asses.sment in the district 
where the same w<1s made such a p<:r cent that lhe amount 
is increased to more than five lhuusancl dollars, is the per
sou assessed still entitled Lo lhc e..xemption of eight hundred 
dollars, ami if not who should correct the a::.sessroem ?" 

\Vhile it is no part of my dmy to ach·ise county officers upon 
questi<'>n~ touchrng the administration of the duties of their 
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ofllces. inasmuch as th<: 1111esti"n a :.kctl in ;\I r. Jack<un'.;: l<:tler 
1s tmc which may arise in other c<•untie::. in the state, and as tu 
"hich it is ;uh·i:-.ablc there <:huuld be a uni[.,rm rule n( <lctitm, 
l ''ill briefly give ~ nu m.' \'iew,. 

Suhdi\'1.-ion 7 vf •cctiun 1304 prov:dc:.: 

"All suldiers, sailors oJr \\ idows thereof r•cferrcd tu 
herein ::rail receive a rcductH111 .,f ei~·Jrt hundred dollars 
at the time said assessment is made hy the as~ssor, unless 
a wai\'er thereof is vuluntarily made ·uf said exemption a.t 
said time." 

Thi.;: statute clearly contemplatec; that, \\ heu the properly of 
any soldier, sailor or widow of such solcli<>r nr sailor is as.-;essed, 
and the actual v:~luc of the prcperly owned by him or her i!: 
less than five Lhuusand dollars. as fixed by the n.sse.~sor a1 the 
time the asse~smcnt is made. a reduction of eight humlrcd fhll· 
Iars shall then r.e made by the assesso1' anti entered upon his 
a~ses!'ment b<>•lk as an ext.mption to such soldier, sailor )r 
widow. 

If thereafter. in eqnalildng the asst:~sed value of the property 
in the dirferent taxing districts ' f the cnmly. the board of super
visors. ~ilting as a board 11f re,··ew. linlls il ncc<....,s:ll') tn im:rea~c 
the value vf all of t11e property in the taxing district in which 
the property of the snldier. sailor or wirlow so assessed is located, 
hy adding a percentage thereto, !'UCh action does nol, in my 
judgment, affect the nght rf the soldier. sailor or widow to the 

e..xemptiun provided by section 1304. 
The hoard of supervisors, when acting as a boa1·c1 of review, 

has J><:''' cr lo.> raise or lower the assessed value vf all o f the 
property in any taxing district. hut has nu JlO''er to increase or 
dimin:sh the assessed value as lixeJ by the assessor of any spe
cific property within such taxing district: awl in my opinion the 
valuation which i::o placed upon tho: pr,,perty nf such suldic•, 
<>ailo r t.r widow by the asse:>sor at the Lime the assessment wa,; 
made, determines whether he or she is entitled to such exemp

tion. 
It may very easily occur that a spedfic piece of property is 

assessed at its fttll value, ami perhap~ beyond !'UCh ,•alue, and 
yet, in order to equalize the a..-erage \'aluation o f all of lhe prop-
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erty in the taxing (h<;t riet \\here l\uch pr•>perty is located. with 
the property in other tnxmg districts in the C•lllnt). n may llo! 
found nece-;sary lO increase the average valuation pf such dis 
trict, and because •>f -;uch mcrease the 0\\,er of the particular 
piece of prnpcrty may be compelled to submit to an increased 
\'3luation. although his property was uriginally assessell at il-; 
full value. 

The theory upon '' hich the cnunty hoard of rc\'ie\\ ;~cLc; m 
equah7.mg the dtiTcrcnt assessment district.- of the county, i!> 
that the 3\Cragc \'aluation of such dtstrict as a whole is raised 
or lowered, and that the \aluation of specific pn.perty ic; not d.5-
turbed. While thi!; theory i-; not strictly tmc. I think any in
creasetl valuation (If the whole property "ithin a taxing district 
docs not increa"e the value uf any specific property within c;uch 
taxing district so as to affect the exemption from taxation given 
to soldiers, sailors ru1d their widows under section IJO+. 

ln holding that the increase in the valuation o{ property of 
auy taxing distnct hy the lxmrd of supervisors of a county dm:!> 
not affect the excm1>tion allowcrl to soldiers, sailors and their 
wic.lows under section 1,304, L do not attempt to detenninc whnt 
the effect would be if the value of the specifi<.: property C)\\'nc<i 
by such soldter, satlor or widow should be increa~ed by the local 
board of review of the taxing district in which c;uch property 
is located. J only hold that Ute increase in the taxing value of 
the property of <;uch soldier. sailor or widow hy the hoard of 
supervisors in adding a percentage to the entire taxing value of 
all the property "tlhin !>UCh disl riel, docs not take away £.-om 
the '!Oidicr, .,.,ilor or widm\ the exemption allowed by section 
1304, although the actual value of his or her property would 
he mcreased 111 an amount equal to or more than five thousand 
dollar-, if such percentage, a:. fixed by the board of supcn·is->rs, 
was added to the original valuation made by the as~sor. 

I an1, Yourc; respectfully, 

Des ~fomes, Jul) ,30, 1903· 

To lloN. josErJt l\l"KOTA, 

CHAS. \\'. M\.'LLAN, 

At tomcy-G CIU'ral. 

Co11111y AIIMIIt'Y Li1111 County, Cedar Rapids. Iowa. 

_ ] 
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'l 'ERM oF Co p ~ M~IITM&;\'T, AIWLE. AND l>V.TER~Ili"AT10N OP' 

SEN"T&NCE.-( I l Whero u pct'l-lon i."' committed lo prison 
by an order of court, his term o r iruprisonm«.>nt bPgio~ 
ou tbe day of the sentence. (2) Whet·P n. prisoner is 
par oled l.>y lhe exccuti' e authority, his term of sentence 

con t inues to ruu during tbe time of such parole 

and will determiue o n tbe day fhctl by the origiual 
seutence, without regard to the actual time served by 
him . 

SIR-Complying with your reque-.1 or the 6th inst .. I submit 
the following opinion upon the questions submitted to me, vi7.: 

( J) ''Docs the term for which a pcr~tnt is committed 
to a ~1ospital !or inebriates, under chapter 9.1 of the acts of 
the ~ \H!nty-•~•ntb General Assembly, commence on the tlay 
of hts comm1tment. or on the day he i-; actunlly •·cceived 
in the hospital ?" 

( 2) "If a patil.'nt wmmittt.'<l under the act !>pecifiecl is
{)<'troled by the governor. but is rctumed for failing to com
ply with the conditions o£ his p.1role, should he be dis
cl1arged at the end of the tenn fixed in the original order 
of commitment as thou~h he had_ not bee!' absent on parole? 
lf not, should he be gtven cretht for the time he was de
tained in lhe hospital before he was released on parole or 
should he be detained and treated from and after the ;Jate 
on which ~e w_as retumed to and received in the hoc;t>ital 
for the v1olatJ011 of ht-. p .. ,role for the full term of his 
original commitment?" 

These quest ions will be cott-.~clt•rNl in th~ order stnted. 
There is some conflict uf the arljuclicated ca~es upcm the ques

tion as to when a term of !;Cntencc bcg11h, where a pcr~on is 
committed to prisf'n by an onler nf Cl'ltrt. Lut I think the weight 
of authority is that the day on which a pri!'Oncr is ~ntcnced 
must be reckoned as a part of h1s temt t>f imprisonmeut. 

T n Pcof'(e v. Linco/11, 6z Tfow:ml's Prac ..• p -'· the supreme 
court of New York in passing upon the ()Uest:on said: 

"Ill the case in hand. we nrc of the opin1on that the 
sentence began to nm.fn11n the day it was pronounced: 
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that all 11f the tinw the Jc•pcmcknl \\it-. in cnsw(h· nfter that 
clay Ita~ to lx: t'J edited uJXIll her semence." • 

The que~llnn c:unc hcfc,rc the i\1 ,.;-., un "'uJlremc C<~urt in E..t· 
purlt• .\Jc·yc·rs, -~~ ~Ill .. ..!.N. ;uul Ill v•··Jllg UJ-<111 it. it " .... ud bv 
t h:tt court : · 

" \-. a ~cncral rnl<•. tlw tlay on "hich a pri·oncr '' <>cn
lencctl "Ill he rcd.nnccl a., a part .,; his term of nnpriso~~:
tncnt : • * * '' 

The 'a111c rule 1s rt.~ogm.t.c<l hy the supreme l'cmrl of Flunda. 
in Jlillc•r 1'. Florida, 15 Fla. 57l'i. where l i" said: 

"And 1t has been held th.n the term of 11npri"unment 
under a sentence of the cr.url. upon c•·m·iction. ccJtnmences 
at the dale c f the sentence (flx purtc• ~Icyers, ~4 ~fu •• 
279), and. unles!> a eli fferent llay he appointed for the com
mencement uf the lcm1 nf impri~onment, we do not see how 
it can he • thenv1•c.'' 

Thc~c cases. in Ill) "pini .. n . announce! the correct ntle of law 
which is tleci-;ive of thc qtll''-lic ,n . \\'hen :1 priso ner is <,entence<l 

hy a cmtrt to sen•c a term in the penitentiary. or other place of 

clctcnlirlll. he t!- ddivcrccl h) the cr111rt pn nouncing- c;uch !-.Cntence 
to the c;.hcriff. 11r other prr•J cr nffc:-cr. to: crvc the tenn fnr which 
he is scntenn•tl. lie i ... nn longer 111 cu ... •c rly uf the court by 
which hl• wa~ t rtl'cl nr which pronnnm·ed the sentence. nor is he 

awatt·11g :Ill) further 'nlcr c r judgment of that court. f'rom 
tht! Ill< mcnt tht judgwct t. hy '' hich the sentence is imposecl. 
i~ pronuu11cecl, he i~ untlcr a ... entence to ~crv-c the term fixed 11\ 
the court 111 the ja1l. penitentiary. or other place of detcntin~. 
dt.signatecl :mel there can I e 1111 hiatus oi time between the 1lav 

"" "hich the ~cntem:c i" p.unuut~ccd, ami the tune when th~ 
pri•nncr heg-:11' to •cnc the .. cmcnce o::o imposed h} the cnurt. 

He 1s detainccl h} the nfficer and rcstr:uneci of hi!'> liherty he
can-;:.- of the -.ctttcncc pmnouncecl against him. Such det~ntion 
and restraint is an impri~c nment unclcr the sentence pronounced 
by the court ami must tlwrcfnre h(: reckonccl as time served bv 
the prt~l)ner. • 

St'Ccllltf. l"pon the secnml Cllll"-lic 11 there i~ a ~harp conAict 
of the auth•1ritic>~. ~early ::til nf the ca!tes. howeve:-, arose under 

, 
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-.tatutc~ pt.rmiuin~ a cc t11ditional parrlcon. ''hit h. 11 ma1 II(' ...:11c!, 
differS matcriall~ fr1111l ;t pan>JC :\lttht rizcd hy dtapter .IJJ of the 
act-. of the Twemy-ninth Gcncr:tl • \-. .. cmbl). 

~cctinn 2 nf that act prundc,: 

"If it •hall 1 c determined hy saicl tli .. trkt ctHtrt nr JUO~. 
that -.uch 1 cr-.· n '' aclchctt:tl t• ) dip ... llll:wi:t. int:hril·t\. 11r t , 

the cxct!::.:;i,·e "'e nf narn tic-., he or .. he -.h:tll he ~-,lt~mlitted 
lo the h o:o.pit..'ll for inebriate-;, a-. Ilia\ be C"tahli-.hecl b" the 
lx>ard o f cc.ntrr.l. as ab .. ve pr•H uleu ·fur. The term o'r de
ten lie n shall l;e ior the tir-.t commitment not lc-. .. than one. 
nor m <>re thau three year .. : ancl fnr the •l"C'1111d (·c mmitment. 
not le,:s than l\\Cl, nor ll\ctre than ti1·e 'CiiP• The ..,.n,·enmr 
.. hal.l l·~~·c lc a pat tent 011 cnnrlitinu ... n:l.l11(:<1 111 the i71lln" ing 
~ecllflll. 

Section :l ,eb f, rth the term' mul c: .. nrlitinn~ upnn which a 
parole shall be ;:rrauterl. and then prt ,,·ides: 

."Anu if al any ttme the pataem on parole. f11r any reason 
falls tu make the aho\'e rcpttr1. the 'he111T u£ the county 
wherein such patient reside!-.> !.hall without furthet· writ or 
wa~rant. return ~<aiel patiem at on~c II) the hn!'patal frnm 
whlch h~ • r -.11c ha, heen parole(\ lilt rccc'l\'ing Wltice of 
~uch ra.Jun: froll1 the clerk nf the di ... trict cmtrt of the 
..:~_mty whl!rein the p:ttlent reside .... or an} three rcputahlc 
calaz~:n:o thereof. • \ncl tlte patient ... , n·wrucd .. hall he cle-
ta1n.ecl 1nd treated durin!{ the full tt•rm of hio:: commitmcalt.'' 

The parole granted hy the gc)\ ern•>t under the provi!-inn.; nf 

this act does not rdieve the per~nn cnnl'ictctl thereunder uf the 
-.cnlencc pronounced hy the JUdge •• r t he rlt-.tnc:-t C< \til. He i.; 
still a prisoner under 1he •emcncc nf <'ll1111111ltl1CIIl. who. under 
the authority of the Ia\\ and the p.lrolc.: ~rantccl hy th1.· gt11emor, 
i:. permitted to gl~ lx:yc•ucl the <'<•nliuc.; of the hn.,pital to "hich 
he has h.-en committed . \II .,r the l'nn~equettces of the judg

ment and sentence impo.t•ed 1.~ thl cc urt an: llt~<•n ham. lXet..1)~ 
that he has leave c f aiJ:>cnce from ~uch ho!ipilal He ic; reqlllred 

to report to the gc•vemur on the fir..,l cia} of every m•mth during 
the parole, which n port mu<,l L'\! mquirt•tl into and approved a.c; 
correct by the cl<'rk of the tli,tri('t court nf the c:-cnmly \\here 
he resides. fie is requit eel It• furm~h ... uc:h clerk "ith satis
factcry evidence l)f hi<. ~ubnetv ann g<'OCI habit". 1 f he fails 
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in lhe performance of any of the conditions pf the parole. he 
may he summarily arresk'(l hy the sheriff nf the cu11nty without 
a warrant and returneu t<l the hospital tn which h~ was com
mitted. lie is in the f111l sense of the term a prisoner serving 
his sentence, who is. by reason uf his g<.•od conduct. not kept in 
clrse confinement but pennitt~l tn gu beynnd the walls or 
grounds of the institution to which he is sentenced. The pur- . 
pose of the parole is to l~t-'llCfit the patient and t<1 aid his recovery 
from the disease of which he is suffering. [t is a method fixed 
uy the leg-islature for restoring the patient to health. 

It was undoubtedly the intention of the legislature in enacting 
the chapter referreci to, to pro>vide that the go\'ernor should 
grant to such a patient the liberty of going away from the insti
tution to which he was c•Jmmilled during- the term of his sen
tence. and to remain away from the ~am~ so long as he did n'ot 
violate U1e terms of his parole, and at the same time to be sub
ject to the sentence imposed by the court. 

The wisdom of this provision is obvious. 
Under this constn1ction of the statute and the rules of law 

governing que..<;tions of this character, T am of the opinion tilat 
where a patient, who has been coJnn1 i tted under the provision 
of chapter 93 of the ttcts uf the 'l'wenty-ninth General Assembly, 
is returned to the hospital for a violation of the conditions of 
his· parole. he must he discharged at the end of tile term fixed 
by the original order of commitment, and that he can nol be 
detained in the hospital for a longer period including the time 
of his parole tha11 that for which he was committed by the judge 
of the district court. 

As supportjng the view whicl1 T ha\·e taken of this question 
I call attention lo Wood'IA•·crrd t•. Itf~t r-dock, 1 24 Tnd., -t-39· and 
F1dhv v. Statr, 122 Ala., 32. 

August I r, 1903. 

To TilE HaN". joHN CowNJ.£. 

Respectfully submitted, 
Cn AS. \:\t. M'uu.A N. 

A tto mey-Gcnera!. 

Chaimum Board of Control of Stale Jnsht1tlion.s. 
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MJNOR - Pum.JC o~·~·toE --A. pnblic elective office can only 
be filled by a qualified elector. and a minor is not 
eligible tboreto. 

SlR-Complying with your verb."ll request for an opuuon as 
tu whether a minor is eligible to be electeu to the office of county 
superintendent, I submit the following: 

Section I of article II. of the constitution <.li' the state pro
vides: 

'·Every male citizen of the united States of the age of 
twenty-one years '' ho shall have been a resident of this 
state six months next preceding the election. and of the 
county in which he clanns his vote sixty days. shall he en
titled to vote at all elections which are now or hereafter 
may be authorized by law." 

Tn the case of the St(Jte v . Van Bcvk, 87 Iowa, 569, the su
preme court of this state, in passing upon the question of the 

.right of an alien to hold oflice under the constitutional pro
vision, said: 

·'Our first inquiry is, whether an alien can hold the office 
of sheriff under lbe laws of [owa. There is no provision 
in our constitution or statute upon that subject, yet it is 
certainly a fundamental principle of our government that 
none but qualified electors can hold an elective office unless 
otherwise specially provided. This precise question was 
passed upon in St1ztc 71. Smith, 14 Wis., 497· Smith, an 
alien, who had been elected, was holding the office of sher
iff without being naturalized. Itt speaking of our form 
of government the court says: 'As to all such gove.ru
ments it is an acknowledged principle which lies at the very 
foundation and the enforcement (lf which needs neither 
aid of statutory 1mr constitutional enactments or restric
tions, that the govenunent is institute~ by the citizens. ~or 
their liberty and protection, and that 11 is to l>e admmts
tered. and its powers and functions exercised, only by them 
and through their agents.' After r~s:-ming wi~h marked 
ability upon the question the court sa1d 111 :onclus1on: ryve 
entertain no doubt, upon the facts stated 111 lhe complamt, 
that the defendant was ineligible.' " 
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Under the principles (tnnoum·ed ~~~ the court. it is clear tha~ 
a minor is inelig-ible to the ofticc or Cl)llnty ~uperintendent. The 
offit'c is an t:lcrlive one, and can oul~ I~· fill~d by a qnahtied 
elector, unh·s"' there is a ~tatnlnry pro' ision ln the contrary. 
There b. no prmision of nur <;tatntc which permits an infant 
to hold an dectne office in thi" ~tate. llc is not a qualificrl 
clectnr, ~ltlfl tlwrc fore clearly ineligible. 

[(c,;pcct fully "uhmitted. 
Cn \S. \\". :'\1n.us . 

..J I tomt•)._Gencra{. 
Scptemher 11, t~OJ. 

1'o 11cn-:. R. C. B .\Hiu-:tt', 

Supcrwtt·ndotl uf rubltc lustrucliou. 

'l'AXATtOr\ Puat.rc H ronwAY 13Rt oo'F. A PPROACLI-A. con
linuous etnbl~nloncnt or tre-.tle uecessal'y for acc:ess to· 
n l>t'idgc i-, a part of the briugP. and should be assessed 
by tile :t:.;~(>S~Or or the Joc•a.J taxiu~ district iu Which it 
iR situated, ami not uy the executive council. 

J)r~\R ~llt-Cr,mplying with the rcquc!'.t of the ex<..>cttt!YC 

council. a.'> communicated by you, for an opm10n as to whether 
the easterly approach of the hridge acro~s the ;\lissouri river at 
Sicux City. lowa, shuul<l be a::oscssecl by the executive council 
as a p:trl ' f the railway which pnsM:s over the bridge, or Ue 
asse~sctl li) the local authorities :t!' a part of Ute IJridge, I sub
Ill it I he fnllcm mg: 

Sine~ the reference uf this mrllter to me about a year ago, e,·i
tlcure a, to the phystcal construction of the ca.sterly approach oi 
this bridge. and nf ib length and height, has hccn submitted to 
me hy the railway company. l find fn,m such endencc thal the 
1-ritlgt> across the Mtssuuri rin~r at rhe point nruncd 1s sixty feet 
~hove the ordinary water level, and that the approach by which 
such bridge i::- reached is c-onstructed of a•t emhanJ.;mt>nt aud 
trestle work begimling at the center of L-each street in Sioux 
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City. and extending ll> the rn;un l'truClure uf lhe bridge. The 
length of thi.; approach is e•ght~ -o;;Jx nne-hundredth:. { .sc,) of a 
mile. <lnd in that lli~tance it rises from the leYel of ll1c railway 
track to a height oi "ixty ieet, and is the approach by "hich the 
nmin ~tnu:turc of the bridge acro:.s the ri\er is reache<l from the 
ca~terly !;ide. 

It is uniYcr.sally held by the courts of this country that a con
tJ~'liOIIS emhankmt:nt or trestle necessary to access w a bridge is 
a part qf the bridge. and this rule has been adopted by the cvurls 
of thi:. Hate. ll is tn1e that the question as to what constitute5 
a bridge is one of fact rather than Ia\\ ; but when the facts estab
lish that an approach, constructed either of an earth embank
J1ll.'nt or frame trestle work. is uecessary to access to 1he hridge. 
• uch approach has always l!C!en held a part of lhe bndge itself. 

The e\'idence in th1s matter cle:trly establishes thal tht' em
lankment which begins at the center vi Leach '\trcct in the city 
of Sioux City, and extends from that point to the main slruclme 
of the bridge (a distance ,.f ,8(, of a mile. nnd whtch w1thin 
that distance rise!) tn n height o( sixty feet). is an approach 
necessary to access to the bridg-e: and being an approach of that 
character, it must be held to be a part of the bridge and not a 
part nf the railway. 

This approach being a pan of the bridge ami nm a parl of lb~ 
railway. should. in itty opinion, be assessed by the local asse!'sor 
• f the district in "hich it is situated. and not by the executi\·e 
council. Respectfully submitted. 

CllAS. w. }.f'tLLA:., 

AI tomt•y-Gmcral. 
De.- Moines. Iowa, October 22, I<J03· 

'l'o 11R. A. H. DAVISON, 

Sra!'tar'y E.rl'ncli<.•t' Cou11cil. 

15 
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}l;xTRAlHTION rumTrvg vnoM J usTrc£-Wbere :J. person 

leaves a Mta.te in tho ordinary cont"'e of his affairs, with
out any knowlPdJ;I' t.ha.t he btU' committed a crime 
against its law:., :\nd live· for a loug number of yea.rs 
in other !;tates 6f the Union without any attempt of 
concealment, be ceases to be a fugitive from justice, 
although sucb a sta.tus may ba\ e a.ltacbed to him when 
be left the state whose laws are claimed to have 

been violated. 
Snt-1 hcg to acknow l~dge the rcccspt of your communica

tion of the 12th inst., containing a request that L examine the 
sequisitson made by the governor of Kentucky for the extradi
tion of J. D Wurtsbaugh. tngether with the evidence attached 
to the rcqui,itaon, ancJ adv1se you as governor of the state 
whether 1n my upinion such requisition ~hould be honnred and 
\\'urtsb:111gh returned to the stale of Kentucky for trial £or the 
offemc claimed to have heen committed in that state. In re
!Oponse to ... uch reque-.t { beg to submit the following opinion : 

The fact~ in the ca,e, ;~ ... di.-clnsed by the undisputed e\ adence. 

are these· 
On the .l7th day of February. 1884. Wurtshaugh was mar

ried to one Stella A. Rowlan'l in thl' state Qf Oregun, where he 
then re.,itled. It app<·01r<o that \ \' urtshaugh ancl In" wi fc h' ed 
together but a <ohort tame after thi!> marriage. Soon after their 
separation hi-. "ifc began an action for a di\'orcc in the c1rcuir 
court of Orcwm and " clccree was entered Ill the <.-asc on the 2.2d 
day o£ Apnl, 1X85 .\her the separation of \Vurt'lbaugh from 
Ins w1fe lw leit the -.late of Oregon and went tu the town of 
Columbia Cit\ in lmliana, \\here he engaged in the practice of 
law. While .there he \\a~ inf()rmed hy a lctlcr "rincn to him 
hv a friend ''hn rcsillcll in Lane county, Oregon, that his wife 
h~d t)btaine<l a di\'orcc from him. 

I think thr evitlencc fairh show .. that he belie,·t-d this infur· 
marion 1<1 lx' true. a~ he k1;C\\ the action was pending ai!Clinst 
him. and, a he made no defense. hacJ reaS<'ln t., believe that the 
court wnultl render a dccrt:c ui dh·orcl· in fnw.r of hil> '' ife wbe11 
1l1c rau c \\a.; heard. 

,,,, .... 
--· 

\ftcr recei,·ing this infum1allun and un the 1st cia~ of _\pnl, 
t&"<s, and twenty-one day~ Lefore the decree oi ui,·orce was 
rendered in the case brought by lu:; \\1 fe in the Oregon court. 
he '' ~:nt to the cit~ o{ Owensboro, K) .• ior the purpo;.e oi 
m:trr) 111~ one Terre~~ E. Jones. l Ic and Terr~~ E. jon~ ,,ere 
marncd on thee\ ening of the t st da} of. \pr:l, 1 ~5. and tllc next 
murmng they left the state of Kentucky together as husband 
and wife and went to the town of Coluulb!a City. lll<l., \\here 
the> Jin~d together for ~everal years. They then separated and 
\\'urtsl>augh Legan an action for a divorce. his wi fc tiled a eros~ 
petition in the ~ame action upon whtch a divorce "as granted 
to her by the court. ,\fter this uivorce was granted, \\urt!-
l>augh continued to li"e in Columbia City, Ind., umil August, 
l&JJ, when he left Indiana. went to the state of Xebraska. aml 
came from Xebraska to Io\\a in t&)i, where he ha~ s1nce 
resid{'(l. 

Under these facts two questions arise. both of whicla must 
he clcterm:ned in the affirmative before a requis1tanu for a return 
of \\ unsbaugh to Kentucky should be honor<'d. 

Frr.st-Dtd \\ urtsbaugh an mrarying the pro~e<.-utrix '!'er
res~a E. Jones commit a crime against the law:- of the state o f 
Kentucky? 

Sccoml-If he did commit a crime agninst the Jaws of the 
:.tate uf Kentucky by ~uch mamagc, is he now a fugitive from 
JU~tice '' ithin the meaning of the federal Ct>ll'-titullt•n? 

I think it may be fairly said that at the time \\"urts!Jau,..h 
• • 0 

m:trnnl 'J erre:~sa F:. ]one,.. of Q\, cm.boro, Ky., I e I.e lie, ed th.n 
hi~ Oregon wife had obtained a divorce from ta:m and tbat he 
wa,; free to marry, and that he did not knowin~l) ur intention
all) c• mmit the offen..e of bigamy. While it ha- IJt"en heltl in 
S(lme uf the ~tau:.s that if a man or woman marries. hone:o.tlv 
Lclieving that a funner "ife ur husband had lx=en legall~ rli
rnrccd, nncl that no tmpedimcnl existed t<l a "l'l'(•ncl n1arnage, 
the pc:r-,on ~ m;trrying can not be com·icted of the crime uf 
bigamy, tor the rea.;on that the intt·nt to commit ~uch crime jc; 

wholly lacking. Thi .... howenr, i.., nt1t thr: law of the <.tate of 
Kcmucky, a:. it ha., been helcl by tin.· supreme Ct•llrt llf that -;Wtc 
that the intent i'i not necessary tu the commi•.;inn fJf the nffeu-e; 
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.mil wull'r rhc: •lt1'i~i1JI1S of that !'tall: \\'urr~h ugh was guilty ni 
1 h~ rnmc nf hiJ,::tlll) ''hell he marrier! Terrt'"'<l Juncl-. as hC!' then 
l1.1•l 311Coth~r 11 i ft• li1 ing iwm ''hom he h J not I ·~ ·• •li"~·rcetl. 

r .. \\'urt<.llo'lliJ.:h 1111\\ a fuJ.,ritl\c iwm ju~tice: 

The federal con-titutiuu prr•1 ill~' : 

• • • .t 1-erS< n. rharg ... l Ill :111) •talc: \\ 11h 
tr~a~on. fdum• or ••llu:r crime, who •hall tln· frum ju~ticc 
and I e 11 11111l.in nu .. t her s•att·. •h:!ll, Pll tlc.1 .ami of tlw cxet'· 
uthc amhoritv of the .~tate imm 11hich he tll"<l , be delivered 
up '" ll(' n·niOH'tl to> the ... t:\te h;w:nl{ juri ... liction of the 
critne." 

\\' h~·thcr a per•un rh.ar,::ed 11 ith a crinw 11h0 ~~ found in an
utht-r ~tatt· than that 1, which tht- c:h:IT~t" i .. ~madc is a iu~iti1 e 
frcm1 jtt<;ll~'t', " a que-t•••n of (art ratht-r than a qu~unn of law. 
'I' he mtrli·pntt·d ~·~· :flcm·c $Ub!nillt'<l in thic:. ca-.c ~huw~ that 
\\ mt-lnuj;:'h l.odil\l'tl he hatl thl' legal ughl tn marry Terrt••a 
JmH~5. and cltd nut know that he was ~'tlmmittinJ! any ofTt'n!'ic 
nuder the law nf 1\.cutm·k~ at the time uf ~uch mal'ri<l!':'C. Thnl 
unmethately aft,·r the 111.11 riagr: he returned with the \H•man 
11 hum he marnc:1l tn th~ Mate ' i Indiana under the l:e!Jcf that 
•he wa~ his lc~al and Ia\\ ful \\ tfc, ancl Ct•ntinuetl tu li\'l· '' ith 
her umlcr •lll:h I «lid ior a number of )·ears. Hi:. tlernnure 
imru th,• 'tatt• .,f K~nturkv "a' ~tncth Ill accord with the nnli
nary c•mrH' of hi .. afT;ur,, anrl tilt' fact that he had 'iolatc.J the 
Ia":. ni that tate in mnrryin~ the pn. :-t.'Cutrix had uothing to 
do with hi;:; lc 1\ en~-: the tate. as he then had no knvwled~e that 
he hacl cummittt•d an niTcn~e against ih law>'. 

l:.ightecn ~~:tr ha\'t' elapSed ince the tin;e ( i that mania~e 
anti hie <lq,;,rturc from the c;tal<' of Kentucky. Durin}:' all or 
nearly nil oi th:ll time the pw•ecutrix ha~ known hi~ where
abotus. and it il' only a iter lw ha" tailed u, pay a juclgment 
"hich . he IJUlint'd a~.tin,t him in the court- oi tJu, state that 
~he II•J\1 a~k~> 111 ha1.: hnn clclin:red UJI 111 the- authoritie., of 
Kcntnc:k) w he tried ior the offc:n!oe oi hi~y. 

In Ntlb,·rts t•. R··ill_\', 1 tfl LJ. S., 'Ji· it j,. s;ud by Jusllte 

:!\fattht'\\': 

"To he :1 fut.-iti1·c from ju ... tice :n the sense of the act of 
conJ.,rress u·~.:ulatin1; the whjt'Ct unclrr consideration, it is 
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not n~essa.ry th.1t the (Xlrty char~L'II should hav.: lcit the 
:-tate Ill ~~ ht~h the crime is :llle~etl 1u have lx·cn connnittctl, 
after an t~dtcune,!l~ found, or fc>r the purpr'-c .. f a1oiding 
a !'rc. ~call ton 3JltJt;P:'lted •Jr ~n. hut ~imply that h:\\'ing 
W1lhm :t .. tate: comrmtted that "hich h\ It• laws con!>Ulllle:. 
a crime, "hen he i-. ~ought to be suh)ected to its criminal 
prucc-s t'! ans1\er ic.>r _his oiTens~. he has left it" juri••dic
ll•m anu l .. found \\ rthm the tcrntory of another." 

\\'hen th•~ 't;ttement of the law is applied to the facts in the 
C:ts<" in "hich the statement occur~. 1t "ill Le found that it "ac; 
nnnutmcetl by )lr. Justice ~1atthcw' '' hl're the pt·r~ •~tat.:ht 
to bt• cxtradit~'ll had knowingly commint.·d a c:rirn,· 111 thr state 
of '\ew York :n•d was aften1·ard found in the state of Gc .. rgia. 
The Qt1e~t1on oi the kno\\ ledge of th~ ct•nuni~siOII .,f .111 offcn~c, 
or the 1ntenuon to commit an offense hy the pcr .. on ,nu~ht to 
he cxtmdttc-d dicl nol ari~c in the case. and what i~ .. aid by the 
learned jurlge can only be held a' apphcahlc: tu a cil't: rc:~ting upon 
fnct• stmilar to those in Rnb,·rt.r ~ Reilly. This dOt.:triuc has 
llt>l 1)(.'\'n apphccl to c;1~cs where a person, without inlt:nt tn do 
,o, c«>rmnils a rrimc against the laws of a <.tate while tcmporartlv 
oj•Jttnnng then-in, and then. wtthout knowing that he ha~ com

mittC"d <1 cnme, depart::. from such state for lm; or1hnarv and 
ptnnancnt restdcnce. · 

In n ra~ 11 ltich came IM!fore \.overnor Fairchihl of ~lninc 
he s:~icl: 

"\\'herr a per!'<>n who committed a crime in n state where 
he _was temporarily sojournin~:r ckpartt'<l from it ior hi<~ 
ordmary ancl penn:tnenl re~iflence in Pc11nwlvania, the 
allorney-,~:cncral oi ihc latter :oblc ;uJvi~('() titc g'OI't'rnor 
thl'TCOf that the pn- on cou!tl not be con,idcrt.•d a iugith e 
from jt"tice under tltc c·,n~titut11J11 and act ,,f c•Jngn: ~:· 

J\nd in the -ame ca~ it lS further ~aid by that g<wemor: 

":\ow "hat will eono;,tihttr: a Offing within the llll":lnin.~: 
t?f t.he con t itution ?. llaking the cltllr){t' in c11w ~tate :•ncl 
hllch!IJ: the nrruser) Ill another 11iJinnt. f 111'11 clearly of thC 
<•JIIIIlon th:u \\here one i;. COJt.'>ciol15 of ha1ing cc.mmittt'd 
treason. idony or other cnmr in one ~tate. and leave· that 
s_tatt· knowin~ tha~ hy renmini.ng- he is subject tu pr~ecn-
111•11, a ,uffict\111 lnne nnt hanng elap'!rd or othrr circum· 
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-;tanet, , ~rnrrl'<! tu remO\·e all tl'.l"••uhle apnrehcn~iun of 
;t prll!-ccmi1111 . lw may iaJTiy 1 ... rl't::trtlcd a.;;~ fugitt\C trom 
ju!'.tice within the meaning of ll•c (r,urlh arttdc of the rnn
~ titution." 

ln the \l ancr uf .\ dams. the !;UJM:ri••r rnun of ~c" York 
{'ity ...Ud: 

"1 r a man \\ ithin a .tate '>(.-.:rt'tly cnmmit~ a rrimc and 
,udd~lly rl<..11.1rt •. the rrin•e 11nt ltcing di,con;cd till nllmths 
aitc:r hi' rltpartnrc. thuugh he ma\ haH' lett for purp~se:. 
other than llceing- from the justiCe n i the state ag:unc;t 
which he offt•IHil•rl: l'et he ~urely mij!hl he trt:ated and yro
cecdcd :tgantst a~ a· fug-itl\·e from justice. ~he ~"nsctouc;
ne-.s uf hi, hal'ing commith·<l the crune. ()f In- bem~ nmcn· 
able to the laws nf th~ -.tate a~am<.t \\h;ch he r ffcntlcd 
might ;.ntl \1 uuld pmhaltly h.· rcgM•Ied. ~s the m•.'tin• fo r 
g(ling , 111 •>i :t-. hmit!i. :tncl furm :t leg•tnnate h:l•t-. for an 
excalti\e rcqui~ition and l>urrenrlcr." 

·\II of the ntljurli(V.tted ca•<.'!. apparently take into constrlera
tion the f:tl't that the person :r.onght to he extr~u.litetl ha' know
mgly cnmmittecl a crim~ against the l:l\\-; o f the qntc to which 
he ,., sought to Lc returnee!, as one of the clements mducmg 'uch 
pers.m to clcpart from the state where the offen<:e is claimed to 
ha\c been comllltttcu and to find an :l~ylum in another. The 
knuwledge of the perc;(m charged "ith the crime that he has 
nctuallv c .. mmtttc:•l nn offeno;e again~t the taws of the state seek
ing hi~ retum, is an element which must be mn!iiderccl hy the 
rourts m determinmg whether he left the ~late, who~e l:tws have 
Leen violated. for the purpose of escaping punishmcll! for the 
uffen:oe "luch he had knowingly committed 

It is dirikult to conceive hem a person who i-. temporarily 
qljouming "ithin a );i.;ter state, :llld who ignorant!~ anrl unin
tcntionall) '"iolate-, a law of that :.tate ami then. "ithout kno\\ 
ing that he has committed any offen~c :t~amst its law~ nnd in 
the- ordin::tr) cuurse of the affairs tlf his hfc. clcpart\1 to hi~ hnme 
m annther stale. can llCCOme a fugitive from justi<:e. 

But "tthuut oosinR the conclusion wh•ch £ have reached 
wholly up.:m thi- proposition. there ic nnother fact invol\'ed 
\\ hich 10 01)" llliiHJ is et•ndu!-iH. and that i~ til<: length o( time 
"·hich has clap,ed .;incc the offen~e wa<~ ccnunith:d. 
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1t may be pMl>tble. tf an application h:l(l been made within 
a rc:a.;onahle I nne n ftcr \\'urt5baugh ldt the •tate n£ h.l'!ltuck) 
w hal'e hun returned there tube tried fpr the cnme o f btgamy. 
that •uch request. if made upon the CXl'CUil\c of the :;tate where 
he then wa:., l>hould ha,·e l.;een hvnurc1l, ami that he ,.h•mhl ha\'e 
teen ddt\'ered to an agent oi that 'tntc: f.,r rctnm ancl I rial; 
hut tt is 110\\ m<.rc than cightccn yl';trs ~ince the allc~hi r ffen~e 
"a~ committed. J)unng all l"' f tha t lime, ns ha:. been 'u~ge-,ted, 
h•~ whereabouts \\as known m the pro~ccutrix ami no a ncmpt 
wa~ made to ha,·e him rerumed to the ~wte of Kentucky. 

Where a man leaves a state in the o rclinary o:mr•e ur hi" 
affairs, w1thout any knO\\ ledge that he has committed a cnme 
again!"t its law!>, and lin$ for a thml of a hfenme in ulhcr !<tat.!,. 
o f the t:nion without any attempt of .:onccalment. there cer· 
t:unh must come a time when he Ce:'l~<."!i to be a fugiti,·e from 
ju~t:~e although f'Uch a status may ha\ r <~ttached to him "hen 
he left the state "ho•e law<; arc claimed to ha\'e bet-n \'inlated 

In a ca~ or thit. character which Ci11T1C' hef(lre Governor Cnl
lolll uf lllinoi~ in 1878. certain per~m~ \\ere '\ou~ht to be 
returned to the st:'lte of PemlS\'Ivania for the CtlmmissiC>n of an 
uiTcnse against the law~ of th;t .;talc, The evidence submitted 
~h•1wed that such pc~""' were r~~ident- c.( the ;:tate of Penn
.,yharua at the time of the allt'gt>tl offcn-.c. and that .,..,.,n there
after, and without any auempt to conceal their (lestination, they 
rame to lllinois ancl tnok up their re!1idencc nt Springfield in 
th~•t '>tate, where they hve(l for a period flf twelve years. 'rhat 
rtnring this period of time there "as intercourl'e by corre~pond
ence and otherwise between the per:-ons charger.! with the tom· 
mi-: .. iun of the crime and their familic'> ancl ~ ther per•ons r~irl

in~ at the place "here the crime wa.s charged to ha\e I)N'n com
mitted. There 11as no attempt on the pan p( the per!><ms .,ought 
l•> 1Jc retunted to the state of Pettll~)·lvanm to c~..nc.eal their place 
fl( residence. and no attempt was mntle to have them arrested or 
returned In U1e ~Late of Penn,yl\;m•n for trtal until tllc1' had 
li'C:rl in the lltate of Illinois for tweh·e years. 

Unrlc:r lht~ facts it wao; held by (~ovcmor Cullum that, 
nlthnuglt the per'!On .. for \\hom the extradition \\a<~ a<:ked \\ere 

fu~iti\ e!'l from justice at the time the) left t11c state of l'enn-
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'Yh·ania. the fact that no attl·mpt w:~s maole by the authoritres 
oi that ~tate tu ha1e them :.rn:·accl anll relllmed there fnr trial 
for a perincl llr lii CIIc years. during \\hich lime they had hccn 
tiUzem, O( the :-tate of Jllinni~. JllliSt he hclrf <L'\ (:OttC'IIISil'e that 
the statu~ of iug~til'e~ from ju~tu:e which :ntached to them 1\ hen 
they left the state oi Pcnn'>yl1•ania. had ceased to exist. a nd that 
they coulrl not be <o considered under the pnwi:.t•ms "f the cnn
stitutio)O. 

Th.i:. dcci:>iOn (Jf Guvernor C'ullnm cet1ainly recommends 
it~elf to the common :;eti"C of e1·erynnc who has ginm cases of 
this character any thoughl 

It is unrca~t>naole that the statu:. ,,j a fugitive from justice 
when t1nt-e attached to a person for an nfft>nse tess than murde: 
shCinld cllntinue during his natural life. and l)articularly so 
where the person charged tlid nut kur.w that he was guilty o f 
the commission of a crime. If he Jives the life of au upright 
and honest citizen in the slate to which he grleS. there certainly 
will come a time whf"n he mu~t be treated as such hr the author
ities of the state of which he i:.- a resident. Co1'~rnor Cullom 
hall said that twelve years is sufficient to remove the !ltatus of 
a fugitive from ju'\tice in Tlltnoi<~. <~n<l it certainly l'cems to me 
that erghreen years is sufficient t•l rcmovt- such ~tatu~ \\ ithi11 
the :.tate of Iowa . 

h IS repugnant to every ~ense of justice to say th<1t where a 
pttrson leaves a state in the ordinary course o£ his affait•s with
out any attempt of concealment, ancJ f1>r eighteen year'l !ires an 
upright life. he may then be arrc~ted and 1·eturncd to the state 
where the crime is claimed to ha\'e been committed eighteen 
year,; hefore. to be put on trial for that offense unle'l~ he is 
charged with murder or treason. 

This vacw, :t!l it appears to me, is based upon the soundest 
principles of public policy; that is. if the aulhorihcs of a sister 
state clesire t.hc arrest and return of a (ugitavc from justice, the 
application thcrefl)r must be made within a rca~onable time 
under all of lhe circumstances of the c:t:.e after the commi!>Sion 
of the offense. The request 11(.'1\\ made by the go,·ernor of Ken
tucky for the arrc!'t and return of J. 1>. \\'urtsbaugh for an 
offense chargecl tn have hecn oomm1tte(,} more than eighteen 

years ago in that st:ne. d~>s not fall walhin this ntle. 1£ th;: 
authoritie.,. of Kentucky c1e<.i red to try ~Tr. \Vurtsbaugh fl)l' th~ 

offense of bigamy, an application for his rct\lm to that s tate 
sh0uld have been made with reasonable prl'lmptJH•.ss after the 
offense wal; committed. 

Undc:r aU of tbe ci rcumstances of this c.1sc I am o>f the opin
ion that \\'urtshaugh can nut now be held to be a fu!{i ti1·c from 
justice under the provisions o f the federal constitut=on. If that 
smtus e1·er ;ntachecl to him for a l'iolatiou of the law~ uf the 
state of Kentucky. it ha~ now ceaseo to cxil't because nf the 
length o f time which has elnpsed since the commh;sion of the 
offen~;e chargeo. 

The request of the governor o f Kcntuck·y ~houlu nt~t. there
fore, 111 my opinion. be complied with, and \Vurtsbaugh sb(Jttld 
not be arrested and returned to 1hat st:\11.• to nn•m·er the charge 
preferred :~gainst b1m. Respectfully <tubmitted. 

CnAs. W. Mor.LAN. 

October 26, 1903· 

'l'o nn: HoxoRABr,F, \ . B. c~·~rMJNS, 

Govl>rnor of Tcrwa. 

Alti>NII'j...Cc!llanl. 

J NtiURANOK- l i'OREHJ-N L IJI'E lNBURANOE CoMPA.Nr Es- R io.HT 

TO TaANSAOT BusTNJtss IN TITE STATR- Any foreign 

inso1·ance company or other foreign corporation may 
legally inve:.t its money in Iowa seeurities A.nd par
chase, hold and clB;t.l in the l)ame, a.Jthough it hn.s not 
filed a certified copy of its art.icles of incorporation 
with the secretary o! st11.t.e, nor paid the incorporation 
fee required by statnte, nor received a. per mit to trnn
sact busioes:~ within the state. 

SLR-Somelime ago the question as to whetht.T foreign life 
111~urance cvmpanies tleJ;iring to tran~ct busmess "i1hin the 
state of Iowa were compelled under lhc st:llute to file tertifie•l 
copi(."o; of their art ides of incorporalinn with the !lecretary of 
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stale :md obtain a permit from him bciure tr:lll:>acting auy lmsi
ness within the state, carne 1n me in an inium1al way and with
out a written n:fJUC~t irom an) d.J..<~rllm:nt .,j tlw s tate for an 
opiuion thereon. Since t!lat time l'ircumstances have ansen 
wh1ch lll:tke it clcsir:tblc that the question should be determined 
sv far at least as the right o f such fure•gn corp<Jrations to pur
cha!>c note,, thnds, mor1gages a ud uther securitie-; within tl1e 
state is concerned. 

I have recently received fmm the I lonorahlc Secretary of the 
Treasury o f the l 1nirecl States a letter asking that 1 dctenniue 
the question so that foreign h fe in~ur:lllce compames desiring 
to •nvel\t their funds in lnwa securitie:. mar know whether they 
cau legally do su or nut. I therefore ~ubmi t the following 
opinion: 

Section 1637 o f rhe cude provides: 

''.A_ny co rporation for pecuniary profit other than for 
~arrymg Qn mercantile or mauufacn1ring business, organ
•zecl '!n~ler the laws of a!1other state Ot' of any territory of 
tbc Lmted Sr~tes, ~r ol any foreign country, which has 
transacted busmes:. m the state of Iowa since the firs t d;-y 
of &;Ptcrn.ber, 1886, o r desires her~ fter to transact busi:_ 
nes~ tn tim; state. rtnd which has not n permit to do such 
busmess . . shall . file \\ ith the secr~tary of state a cenified 
cop~ of 1ts art1cles .or tncorporauon duly attested, accom
pallled by a resolut1on of its board of directors or stock
hold;rs authorizing the filing thereof, and also authori?.iog 
s.ervH.'e. of ~roces~ to be made upon any of its officers or 
agents!" tlus s~te enl-!'lgcd in transacting its business. and 
requesting tl_tc 1ss~ance. to such corpe>ration of a permit to 
tran_snct ~usmes~ tn ll11s state; o;aid upplirat ion to contain 
a. ~t1pulatton . that such permit shall IJe subject to the ro-
\'I$10ns of thts chapter." p 

'the ~ection also provides that before such permit is i•sued 
the ~orporation o;hall pay to the secretary o f slate the same fe; 
requ1red for the organization of corporations in this state. and 
upon the filing oi such applicatinn and the payment of the fee 
fixed by. la\1. the secretar) of state shall issue a permit to the 
c~rrx_>rat1~n nuthori7Jng it to conduct illlrl carry on its business 
Wtlhm th1s sta tt>. The dosing provisio11 of this section is as 
follows: 
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' ' :\othing in this >ecli,•n shall be construed to prevent 
any foreign corporation irom buying. selling and o ther
wise dealing in notes, bonds. mortgages and other securi· 
lies.'' 

Two questions arise uuder this sectinn of the statute-

( 1) Do the prO\'isions o f the section re<iu:ring all £o reig11 
corporations. other thnn those organized for the purpose of 
carrying on mercamile and manufacturing busine.s,;. to file cer

tified copies of their articles o f incorporation with th<.' •ecretary 
of state, and to pay lhe incorpMalion fee fixed by statute before 
they are pem1itted to transact busine~5 within the state of [own. 
apply tn foreign life insurance companies? 

( 2 ) Does the provisio n of the section above quoted, which 
pennits foreign co rporations to buy, sell and otherwise deal in 
notes, IJonds, mortgages and other securities, permit foreign 
life insurance companies which have not filed certified copies of 
their articles of incorporation with the secretary of stale. or 
paid the incorporation fee fixed by statute, to buy. 5ell and deal 
in the class of securities named within the state of Iowa? 

It is unnecessary at this time to determine the first question 
wbicl1 arises under this st.'ltuie. and, for reasons which a1>J)ear 
l<' me sufficient, I shall for the present refrain from exprel'sing 
anr opinion in relation thereto. 

The second question must be determined by the construction 
given the last clause of the section o f the st<ttute referred to. 
This pro-vision of the s tatute is as broad as langt1age can make 
it. It provides that nothing in the section referred to shall be 
constmed to pr<.'vent any foreign corporation from buyi11g, S<-'11-
ing an•l otherwise dealing in the class of securities named. The 
pttrpose of this provisiou was to permit ally IorcigT_l corporation 
to legally invest its money in Iowa securitie.~. and to purchase, 
hold ami deal in such securities although it had not filed a certi
fied copy of its articles of incorporation with the secretary of 
o;tate. nor paid the incorporatiot\ fee required by statute, nor 
receive<! a permit to transact business witltin the state. 

Foreign life insuranre companies ;ue corporations which 
clearly fall within the d!lss namccl in this prcwision o f the stat
ute, and under !\uch provision it is not necessary that they should 
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hie ccrtrtied cnpic~ uf thcrr articles ni tnc:Mpor:uion in the office 
nf the 'ecrctary ui 'tate, or pay the :nrorpor:lluut fee tixcd U) 
statute, ht•furt• thl')" :m~ pcrmiuc.J IP imcst their lllflney 111 the 
clas ... ni ~tcuruk, r~fcrrcd to. a111l tn hu). ~ell and de<tl in the 
!'amc a~ they may see lit. The rig'ht tn do "" is dear!)· gl\·en 
them hy 'ratutc, ami d•1cs tllll •lc:J)('Il!J upon a pennit issued bv 
the H:crctary ui ~ t.1tc authnri1i11~ rhcm to tran•acl l.rusin~ 
therem. 

The ri.l:'ht tu huy, ~ell and d"•;tl in the cia~:- oi ,tturities named 
11 ithin the 'tate oi Jowa c:trrit·" "ith it the alr;nlute right t•J 
enforce l'<'l)nlcnt n£ :111y nntrs. l:ondc;, mortgage:> or o ther <c
curitics •m ned and I wid by ir>n:tj..'ll h fe insurance comp3ni~. 
and to purchase, and hold untlcr furcclo~re or judgmffit sale 
any J>rupcrty, rc.1l •1r pcr~•mal, "1-)ll which such notes. txmd•, 
mortgage.. ami ulhcr ~t'\'nritics are, ur may IJccome, a lien. 

\s to the JkliiiCr to enforce pa)mcnt of such ~ttnrities. and 
to purchase :wei hnlcl any prnp<•rty upon whtch the same may 
be a lien. a foreij(n Clttp.,ral:un ha-,, under the statute referred 
fu, the S.1mc ri~ht as a riti1cn of this c;late. No other construr 
tiou c.1n be placed upnn the prcwtswnq of the statute quoted. 
tmd under thn~c pmvisums tt i~ clear that foretgn life insurance 
cnmpalllc,., h:nc the ri~ht to huv. sell and otherwise deal in 
noll:.. h<ltHls, mon~al(es :wrl nth;r c:ecurihes of like charartct 
within the state o£ fowa. :1ntl tn enforce payment thereof, with
(Jllt tiling ccrttlit-.1 ropit•, o f their arttde~ of incorporation wrth 
the ~ecret.1ry nf 'tate, nr payiug 111 him the incorporauou fee 
fixed hy Ia\\. 1-t~pcclfull\' suhnuttctl. 

CII.\S. \ \'. ~I tll.l.A ~} 

A ttonwy-GI'IIcral. 

To Hol'i. R. F. (.'.,RRnl.t. 

Atufllur ••f .•)tal:". 
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C'aTn:s A~O Tow:-os- The city council o( :\city or the SI?('OJHI 

cla.-.s has no power to cou(er npon an indivnlual the 
poweN '' hicb are ordinanly C'l?r<'ised by tbe board of 
publi<• \\Orks in a. cilr of the fin.t chhs, nnd nn ordi
nance by "'hicb such powet-.; a.re atteurpletl to be con· 

!erred is in,alid. 

Jh:.\R Sttt-1 beg to acknn11 led~e the n:ccipt ol ynur 
t;stCCtnCd favur of the 5th in!:t .. in \1 hich YOU :l~:tin rct}ttest 
Ill\ 1 piniou a!: to tbe \ahdity oi the rc ... oluiiOll adopted by the 
ci;v counl-il of \\"e!J,ter City authorizing the appt>intmcnt of 
a ~cncral <~upcriutendcnt who shall ha' e the -.upcrvi!'.ivn of 
all public "orks \1 ithin and fnr the city. inc:lucliu~ electric 
light plant. waterworks, !'team h~':ltin~. ~~~ ects and all.cys 
ancl all public improYements operated and 11\\ nt"tl by the ctty, 
with U11.~ p•Jwer to llurcha..c~c all <=upplics under the "upervt-;um 
qf tlw purC"hasing conmnttt:e. and pru-,:iditlg th:u all cmplo)C:S 
of the cit\. except !he police furrc, ~;hall !.<· under the (Jrflers 
ami ~ul.on;dinatc to such gencr:tl superintendent. 

On the 8th of Octobe-r 1 wrote a letter t• • the mavor n£ \\'eh
'lcr City in which J stated that I cuuld ~Ci! nn rc:t.,ln why the 
l' tv cuuncil should not delegate ndtmm~tr:nive powers to a 
~uix.-rintcndcmt of the elcctnc light plant. wat~"fwot'k.~ ami 
other pn·pcrtie:. of that character. ;\ t .'~at t,llll' I dal '.'ut 

111 ultr~tand that m) opinion a:> tu the valtdlty uf the r~oluttoll 
"a• de ire• I upcn the ot11cr questions "hich :tri'e undc_r 1ts 
prtl\i•ions. C• mplying with your rt'C)ne,t. I 11•.1W c;uhmtl. an 
opinion a• to the \Olliflity of the \'arioo-. prtt\ is inns contamed 

in the rerolution. 
First-'fhere cau l>e n~> objection tu the city Cutllldl nppomt

ing a general superintendent nf dt't'!l it• h~l11 l'l:~llt, w.at< r· 
work,.. ant) ~team heating plant, \1 ho ,Jt:lll lw,·c charge "' the 
upcrntion u£ the same. Surh an act l.y the city eoum·il i~ cmi
lll"'ltly pruper ami \\.tlun the po\\cr of tlt.'lt h~<ly. ~'he pro
qstOil" I f the re•tlllltion whith gin: ltl sud! a •upcrtnlt'llllcnl 
the entire charge of the ~tred•, allt~ys and puhlit- imJlrovcmcutt: 

·of the city, and the )JO\\Cr to purchase all !'.Upplie . and nt;tke 
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a ll employes of the cit), except the police i<>rct·, subj ect to IllS 
o rders and subordmatc to h1111 , a re c!ear ll Il l excess of the 
p<>we~s '' hich. may he delegated to an inrtiYidual by th e city 
councrJ o ( a ct ty of the second class. St:ct ion 6.; 1 pro \•ides : 

. "ln cities , f the fi r.,t dass the council a t the first meel
u_t~ after rhe l:,iennial el~tion shall appoint a clerk, a phy
SICian . a street cornmts~ toner, and wht."ll dc:emcd necessary 
a wharf ma!iter . . 1 i there its a board oi public works such 
board shall appmm the strt.>et commissioner. 1n cities of 
the seconu class the c•,uncil sha ll apJ>Oint a clerk and such 
o ther o f the abu\ e named nfticers a -. are net.-essary • • • ·• 

~o authMity il> given by tltis sc:cti<m to appoint a superin
tendent of streets, alleys, puhlic wo rks :t11d public improve
ments by the city council, aud unles~ a street cOmmiSSioner i~ 
appointe.-! under the provisums o{ the section rderred to the 
supen·j~ion o f the streets, alleys nncl public gro unds of th; city 
must be pcrromJed by the city council itsclf, through its 
approprillte committee, 

lt .h. said l>y Mr. Dillon in his work upon ~tunicipal Cor
poratiOns: 

' " ll1e principle is a plain one, that the public powers or 
tru~ts devoked by law or charter upon the council or gov
emutg ?ot!y, to_ be exercised h; it when and in such man
ner ns 1t shall JUdge best. can not be delegated to others.'' 

'!'his s_tlucment of the Jaw by Mr. Dillon is in harn1ony with 
Lhe provtStons of ~ction 668 of the code, which pro\-ldes: 

"AJI legislative and other [lOWers grnnte(! to cities anrl 
towns "ha_ll be ext'rei~crl by the councils. except those con
ferred upon some olliccr by law or ordinance.·· 

. The law mak~ n<> provision for the appointment of a super
lnteud':nt of Strtel<;, aJ/cy~, public \\urk~ 3lHI public itll)lTOve 

ments m a c1ty of the second elass, and 1t is bc\•oncl the J>Owe1· 
of the city council to create "Uth an office. to· ap}l<lint 1111 in
cum~nt thereof. ,,r to define Lhe duties of a perc:nn so 
:tpf)()mtccl. 

Sc(ond-It is effLtally Oeyund the prm·er nf the cit' council. 
of a etty of the second cia~!' tu elect or 3PJJ<1int :U;) officer. 

,, lw"e office i, not created by statute. ro whom all o f tJ.c 
cmpk•yc~ tA the city. except the police force. are m ade :mi.Jor
dinate. 

Section 651 oi the cude pro \'idcs for the appoinuuent t• i a 
city clerk and a physician and c;rreet commis~ioner when deemed 
necessary. S uch ollicen;, when appointed by tl1e ci ty council. 
have independent dulles to perform, as tixetl by the statute and 
IJy the ordinances o f the ci ty , and can not ~ mnde suho nlinatc 
to a s uperintendent o f public works appointed wiU1nut author
ity of statute and under a resolutio n of the ci ty council. 

It may also be suggested that the pewers attempted to be 
given to the general superintendent by the resolution, ap
proach very nearly to those conferred upon a boaru o f public 
works in a city of the first das.." ; and that the powers which 
may be conferred upon a ooard of public works in a city of 
the first class are rlistinctly withheld by <ilatute from a city 
of the second class. 

lt necessarily follows that any act or resolution of a cit)' 
cow1cil o f a city o f the second class, by which tht> powers exer
c:~ed by a hoard o f puhlic works in a city of the lir"t class are 
sought to be conferred upon an individual, is i1wpcrative and 
invalid. 

l..Jnder these principles o f law l think it must be held that 
the provisions of the resolution. so far as they attempt to r--ive 
to f\UCh gencrnl "llperintendent the supervision of all pubJic 
works, public it)lprovcments, streets and alleys with.n the city, 
and to make all o f the employes of the city, except the police 
f•) rce, subordinate to him, are in"alicl. 

In so ho ld;ng I rln not mean to be undenstoou that the city 
council has not the power to employ a -,upcrintendcnt uf 
an electric light plant, waterworks or steam he-ating 
plant. and to make all of the employes in such 11lants suhject 
to tl1e direction anti co ntrol of such Mt~tntendent: nor do 1 
mt>an to be understood as :;aying that it is not "ithin the 
power ' f the city council ttt emplny 1 general .;uper:ntendent 
.. r any public impmvemcnt, which h:t:-; heen determined upon 
ty the counctl. aud to give 1!' such o;upcrintendcnt Ute l!:c.nt:nl 
supcn·ision of the completion uf such public work. The dis-
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riucl .<•n i• th:ll iu tlw ouc: ca l tl:uc i!' :m 3tll'1npt IIJ"Ifl th~: 

~ .. ,rr. "~ ~ht- C:l l) cou.Jical t;• rldq.;.ttc it" tli-nctinnary power to 
·Ill u_uh\'ulual '' ho 1 c!c~agu:tl<.'•1 as n ~cncral ~uperinrcn•Jem. 
and m the other. :~ gc•~~:ra l '-ll!>'·rillll"ltclc.-tll i rmplc•)ecl ,jmpl) to 
perfnrm the mrn:stcraal dutu: ' ' hich llcH•h ~: upon the city 
cournl. J.1e .. IK'(;tiully ~ ulnnitt<:tl, 

l'll '' \\'. )It 'Ll .. \~·. 

I >t ~loin••, ~O\Cill!xr :l ~ . IC)OJ. 

. lltonrr_,~G.·urral. 

To liol', (~t.okta, r~. Tt• r~.;t;ll, \\'ch,h:r Cit\. lt~wn. 

I Ntll'rtANN. An rt-<<~ocialicm url{nnized for henevolent pur
po-e" rwtl compcN~el wholly of members of on<.' occu
lll~ticm runy, h)· •·ornplying with the provisions of 
c-ltttptPr 7 of titlo IX uf tlu1 coJt•, plarc it....;elf uud~r the 
'~li(J<'n·i~iun of th1• in.,.urnucf' tlopartment of the state 
arul whcu it clue~ ... o must. corn ply with all tho provi~ 
!'liOo of sudt dOJl:ltlllH'Dt.. 

Srrt-Ct•tnplymg \dth y()ur r<"']llc..,l ,,j ~c:ptclllhcr 10th for 
an 11p1011 II 

. ~irs/-\\'hctlwr the ! 11 \\;r Stall' Tr;nc:hng ~lm'.; .-\~ser
cs. tuna ~:- su~h nn n ~.IC .. 1lJ• n as. und~ thl· pro\·i-ion oi ~'C· 
Item _r7q8 Ol till' r"de. lh not .unc:nahlc If> the )lnJ\ i•i110,. and 
requnl·mrnt uf d1aptn ; of 11ilc IX of the t:otle. 

.\~<llnll-~hcl\alcl !';nch n YX'iatron lit' de-imu- oi 1xacing 
•tsclt under the upct\ i§ion of the insurance dq~:~nmcnt 
of .till' l.llc .:111c! rnakn!g auunal rl1'"'" the1cto, is th~rc 
:Ill) lq..-al •>hjecllon tn us cl•)ing ~•? 

Tlurd-:-1§ ib nr.tr.tniz.-uirm such that it m:w properlv 
he c:lass•l!etl a~ an a ~~nrcut accident n--,od:ui.111 ,, itlun 
the lllc.':lnrng and detluition o( chapter - oi IItle 1 X • 1 
C.'<iJC? I • Ot I 11:! 

Fourth- I i IIU. are '" nnicll'li of 
f:t\1 '. ~ntl rcrtifit~1tC of lllCIIllll\.'f<.l;ip in 
JlfO\'t Hill~ ol air! chtlptcr, 

mcnrpor.llHIII, I.Jy
h:~nnony "ith the 

:! 11 

I l><'J.: t" -uhmit the wtlowin~: 

Fir.\1-Thl' ;, ... lt:iation rdern.'C.I tn ialb within the pro"' " 
u1n, ' '' -rtti"ll r;yS ,f the r•o(le :t'- n j., :111 :l''"ciatirll1 nr~a·l
ilttl l'fllely ior hetlt:\'nlent purpo-es .antl rom~ I \\hull~ of 

llll"ll 1"-·r:- o f one ocrupation. 

.•,. •11J-~«tiun 1i98 provicl~: 
"Uut 311) -.uch "'Cicly ma~. h~ ~omplyint: 1\ ith the pro

'i!iions bereoi ( d1apter i. utlc lX). l..cr••me t,1t1tled to 
.Ill the pfi\ ilegc:; thereof. in which c\Cill it 111.1) l~e arne l· 
ahlr I(• the pnwi<.j(Jn_" u[ thi' dl.'l{tter .;n far "' the~ ~tre 
appltcable." 

Tha- pro,·i!'ion ni the "tntute umlouhr.edly gi' e!' the Jm,a 
~tate 'l'r:l\eling ).len's ·\-._wciatiun the ngln, hy cnmplyiug 
wtth thr pr• \ i~a•)JI<; of ch:'lpu:r i ••£ title IX of t~ C' '(It, ttl 
place it'o<'H umlt•r the -.upe-rvision of the insur;mce dl'll3rlrncnt 
uf the office 11f the auditor oi sr:'lte anu ITI:tke annual repo•rtc; 
therew' hut it mu~t comply with the provi~ions ur ~uch cltn!l'" 
t~r he£•··r~ the n~ur;u co:: rkpartment of the oftice ,j the nu•htur 
nf •l:ltc c·;m cxerci-.t· .. u(>tf\ a!ornu m-er it or rerein• it' aunual re
I" "' llllfler the pro\'l'<J(•Il" I f th:n cl•=tplt'r. I r II dc-.lre• to 3\":lil it
scli u( the pri\ il,•gc~ gi\'cll hy clL1fllet' i oi title I X, it mu~t ecom· 
Jll) \\ ith th,• l1lllrlillolh anti tJfnvi-inn• oi '-I.'Ctl"" tj87 lh<.'rcof. 
\\'hrn it due~ !In, il then hcrome' an :1"'\C""ment in~ur.mce :. .... ;r 

ci:ui•m, a~ tit-lined hy 5«tiun 1 i~+ :ts am~ded by the acts of 
tl. l· '1'1\ etlt 1 -eaghth Genernl A ... ~cmhl).. li 11 desire~ to llu thi,, 
amcle ~ nf its article' of incn11~ ration "hould be ammdc:d hy 
adthng a cL-tu • thereto ~ettin11; forth that it i nrj:!antzed for 
the JiUr'JIOM! Of COnducting an in,.trrance !JuSillt':S! lllldc:r' the prn
\islf•ll , i chapter 7 oi titl~ 1:\ tli the code:, a .. nmnltle<l hy the 
a(t oi the T"~nty-ei~hth Gmn-al A.;"emhly. 

Tllird I think in its J>re5cnt ionn of organization at c::~n 
n 1 propctly be da-.sifie.l 3" an ;c;~-.ment attlllott a~iatiun 
\\ 11hm the mt~aning- nf the provi .. ion• nf C'haptt·r 7 nf lltlt• lX. 
an• I that it• articlec: oi int'• ·rpvr:uicn Fho\111 1 be arnt.'llllt.·d a o;ug· 
~~It'll and that itc certificate oi mrmbership h• uhl he made 
10 ~rnply \\ith tbe r('(]u.rement" <•f the:· insurance department 
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Re~pectfttlh· , ulmuttctl . 

Cll .\ S. \\ \[I ' · ' \~. 
• /1/aru~·_v-(., <'11.-rcrl. 

Ducml cr .! . I ()OJ. 

"l'o lin 'II . IJ. F. {' \Jlkllt.l .. 

.llldlltlr o f Sterle•. 

BANKs-I~''&l:IT.IntNT uP 1-'l'NDs ~aviug~ bank-l, organizeJ 
under the statutes of thi sta.tc, are prohibi ted h·om 
invc:~ting their (unds io the shn.tos of stock of other 
l>n.n k11 or loan ll.nd t rul!t companies. 

SIR Complying with yo ur reque~t for an opinion as to the 
right of a ~1\ mg:; bank organi:recJ umkr the statutes uf thiS 
State tn ln\e!-t 11:!. fuml" 111 the capital stock of another !Jank or 
t ruM coll1Jl.1n) and rarr) 'uch stock among- its a!:'">Cis in an 
amount uot cxcce<.ling ten per cent of itq cnpitaJ, I suiJmit tlie 
following: 

Section tt!50 of the t••xle ~peciti~ the kine] and charact~ of 
sentritl~ in "hich the iunJs and capital oi sa,·ing~ lxlnks in 
thi~ ~t..llc may be inYestcd, the first provi-.Hm 11f that ~cction 
hemg :1'; fullows: 

"r:.1c:h savings h:111k 'hall inYa.t it" funds or capit,ll and 
~Ill moneys depo,itt'tl thL"rein and nil ih gains and profits 
only a" folio\\~ : " 

Suh.Js, blo •n 5 oi the ~~'t:tit.n provide' : 

"h lll:l) \Ji<:t'<IUIIt. (lUrclm:;c. 'ell :m<l make loan$ •upon 
Cf'lnmwr<:l.-.1 paper, note,, bilb ,,f cxch:m~c. draft-; or anv 
c>tiH'r pcr,.,.,,,aJ or public sccurit), hut ~h-all nm purcha~. 
hold ur make loan' upon the ~hare5 uf its capibtl stock." 

The CJIIt' tion \\ ht:thct· thii' pro\'ision JX'rmih saving( banks 
to 11lvc~t in I he '\lock of other l)o'lllk.." aro~ in the office of thr auth
tor of '<t:JII• in Septcllll)(>r. t8~l. ami an , pini<>n wa,. then rc
que~tl'<l • i the attornry·fo!'t"lll:ral ;tpon the fJUC,tion. 

:\lr. :\lihnn Remley, thrn attnrue~ · t:l'lll'r<tl oi the ,t;Hl', was 
of thr • pini(•n tiM; the JII O\ision of the tatute quoted did not 

... 
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authorize "ndngs banks to purcha:.e m invest their huul!' in \he 
stuck of ano ther bank, and in his opmion upon the question it 

t• said: 
"You "ill notice Utat the purchase of ~tuck by a ~ v-

111~s bank, eith~ of another bank u r another ~,orporauou. 
'" not one of the in\'esrments winch the -.tatutc authur
izes· hence ::ouch mvestment~ nre prohibited hy law. The 
prl'hibitio n is a wi~e one. : \ ... wings bank b) invest.ing its 
fund.;. in the ~tock of a nattonal bnnk or other hank Ill case 
of the insol\'ency of s'Uch bank may lx: made liable on t~te 
stock owned by the c.avi11gs l.lank, and m case of the !aJI· 
ure of such national bank ur other corporat1on the savm~ 
hank might be carried do\\ n wit.h it. 1 do no~ think th~r~ t!' 
any question in. rcgar~ to sav111gs banks bemg prohtbtt(.'(l 
from thus invesung thetr fu nds, nor can there be :u1y reason
able doubt as to the wisdom of the law.'' 

It may be urged with some force that the phrase. "other per
r;onal or public ~cc:urtt) ," in a bro.1cl "en~ include' the -.t•">Ck ,,f 
other banks, a.s such .;tO<:k is a security nf a per~11:1l character :t~ 
rlisunguishcd from real properly; but I am dearly of the opinion 
that the pluase \\aS not used by the leg'islatu-.re in the sense 
which includes all 'ecurihes '' h1ch are oi a per<.Onal nature. 
'Iltl •l'll'\e in which the \\onl "per-onal" L<i u!oetl in the -.t:ltute 
r-eferred to, was intended to dt">CT'ihe seC1.mtiC'- containing 
a personal obligation. and :~s to which a personal li:1bility e~ist.s. 
Share" of bank or other corporate ... u ck d., llCit come wtthm 
!hi<. interpretatiOn of the provision uf the statute, ancJ in my 
opinirm it was not the intention of the: legi~laturc to permit the 
funds o f savin~ banko; to be ime"etl in that d:~"' of sccuntie.. 

. \n investigation of the quc~tion leads me tc. the ~ame con· 
elusion reached bv Mr. Rem!!:)·, ancl 1 concur in h1 opinion in 
holdmg that ~vi~gs bank.<. orlfolnizC\1 under the ~tatule' of thi-. 
st:ltl· are prohibit((] from investing their funtlc; in the :-hares o{ 
~t•>ck of other banks or loan and tru~t companic~. 

Dcctmber 3, 1903· 

To llos. B. F. CARROLL, 

Awlifor of State • 

Re-;pect fully submitted, 
CHI\S. \\'. Mt1Ll.AN. 

A ttorllt',\'·Gm.:rol. 
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H IS'l'OJUOAr. DEPARTMENT SuPPr.u:s Tht' historical de
J.Ja.rtment is entitled to cJr·u.w from the executh•e coun
cil po!ltn.ge, stationery and other supplies required' for 
the transaction of the business of the department, 
when authorized by tbe board of trustees of tbe state 
library and historical department. 

SIRS- Complying wnh your reque~t cunmmnicatcd to me by 
your secretary. :'II r. .\. H. Davi~on. for an oplllion 11 hether 
the Histt•rical Departml!m since its cunsolidntion 11;lh the State 
LibJ-:.tr) is entitletl to dr:m ~upplle~ from the eAecutive council, 
or whether tl1~ same shtlll_J<.I be Iumish~d by the library, or being 
a part of the hhr:~ry the hbrary only Js entitled to draw supplies, 
I submit the followmg: 

Section 28&> nf the code provides· 

."The Cllrator (ni the Historical Dep."lrtment) shall be 
I)Uid an ~11nual salary of twel1•c hundred dollars and allowed 
such :t!tSJ~tants. pust~e. St::lti()nery a.ud incidental expenses 
as the ltustees may authorize." 

Under rhis provi5ion of the statute, and prior to the passage 
of chapter 14·1 of the acts of the '.l'wenty-eighth General ,\~sem
bly, the llistor~cal Department was cmitle1l to draw supplies 
from the cxe(utrve council under authority given by the trustees 
and such nght now extsts, unlc.•s it rs taken aw:w from the dc
[mr tment by !\ sub:,equent act of the legislature. · 

On rite first day o f January. rgor. the board of trustees of 
~he Iowa S-tate kibrory and the l>narcl oi trustel!s of the Histor
rcal 0Cfio.1rtmc~t were, l.ly an act ur the 'rwenty-1!igbth General 
\~sem.hly. wluch became a law on tlw 13th day of i\farch, rgoo, 

consohrlatcrl and ccac;ed to exist ac; indepncdent board!'. The 

lotl.l11~ act prortdes for the consolidation of the rruscc.>llaneous 
pori HillS I)I tlw In\\ a State LiiJral')·. or so much thereof as may 
be rc~cfecl by the !¥lard as ath·isahlc, wtth the Historical De
partmen~. am) n·~ts the control and management of the business 
:md aff:tJrs or that tlepartment in the consolidated board. 

'l'hc annual appmpr iation for the support of the H istor ical 
Department, provided for by section 2879 of the code, is 1e-
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pealed. am! the anuual :.alary oi the curarnr is increa,cd frvm 
rwel\'e lumdred to sixteen huudrc1l dullan.. Jn lieu uf the ap
propnation made to tlte 1 hslnrtcal Oe1Jartment by ~:cctit•n 1$79 
of the code, an annual approprianon 1>f ten thon.,and dollars i~ 

made by the act <•f the Twenty-eighth General \sscmbly for the 
use of the State Library and lli~torical Departrnem tn be ex
pended under the Jirection of the consolidated hoard of trustees. 
The act tloes nnt, however, aiJrid~ the powers of the Historical 
Department. and the duties. re•JJUII;,ibi litics and pcl\Ycrs uf its 
ooard o f trustees as the snme e..xiste\1 pra1r to the conSl'lirl:uinn 
are expressly imposed and ccmferrctl upon the consolidated 
board. 

'1')1c pmvisions o£ section :288o of the code are n<•t repealed 
or amended. except to increase the annual salary o{ the curator. 
'!'he other proVIsions of that ~cction. giYiu~ the Historical Dc
p:trlmenl till' right when authorized by the tmstees to draw 
{>0St.1ge. stationery and other ~upptics rrom the exeClTIJ\'e COUI,
ciJ. remain in force. The power w nuthorize the Historical 
Dcpnrtmcnl to clra\\ supplies from the executiv·e C•luncil under 
the pro1·isions nf the section quoted. is expr~o;sly conferred upon 
the consolidated board by the act of the 'J''weoty-eighth General 
.'\!ssembly. 

l'mler these provision'\ of Lhe statute. ram of the opiuion thnt 
lhe Historical Department is emillcd to drnw from llu.• CNecu
hve cvuncil the postage. ~utioner} and other .. upplies required 
for the transaction of the busin~~ oi that department, when so 
authorized by the board of tru~tt.'CS of the State Library aud 
Hi~torical Department of Iowa. 

December 4, t903. 

RC.<~Ili:Ctfully -;ubmittctl 
CuAS. \\'. ~1uLL.u<, 

.-lltonlcy·GC'ueral. 

To Tat: 1-I o:-tQrt.\JH.£ E:v:c~·r•vE Coi.~NClL. OF nn: STAn! oF 

IowA. 



CrTr&s A~u Tow.l'(s L'oRPORATit Fn \:-JI"HtRJt A citv or

di~aOC'I' which rdternpb to c·onfl"r a. corpor-atP. fran

cht!<t' upon inrlivirlu(l.ls, a part nr whom ~tre officcu; or 
conorilm<'n of I he city. is \'oid ao: n,!{nin<;t publir poliry. 

f)e_u ~I~S l'lllnpf)llll{ wtth ) IJ'Ilf fCIJUC~t fnr an tJflllll()JI ao; 
':'the ''ah~ht~ uf the pr"Jifl'-ed ordinanrl' .. r the city of \\'cl.~tcr 
(u, granruw '" :\lr I \1 r: k . I I f . . . - .- · · . · · . un .m< o t •er<. a ranrJuo;e author-
17111~. I he Crt'<'~inn, maintrnance and "I cr:u nn 1 f a ga~ plant in 
the nty r.f \\ ch\tCr Cit), T <;uhrnit the following· 
. The fact-. a<. prc,t>ute.l ,,, me arc there: '!'hat rn the J d tiny f 

:\n,·emlxr, ti)()J, the quc<tiun nf ~rrantut.&: a frnnchi•e authnri~-
lllg). :\I Funk, C \\ . fiurle<:un J. \\ y, twa F ·' 1: 1 1 
\\' ~~ 1 · .,. · "'- :.c ''ar. •. 

· iunter, £< r. C'l:trk. J. ~1. Rirhartl•rm. R. E. Joue~ \\' 
I. 7.ttterell and Cew rtr• \\' T 1 h · . · . . 
• ,.~ • «'< • t t'lr a~~•>ctate'. succe..'t'lr~ or 
:t•"IJ.'ll' to con~trt ·r • · 

: ll • mamtam, nwn and operate! I\ r.rk' f< r mnn-
ufattunn.,. 'llf")lvin•r • 1 1 · • 

"'' ' I • ,., ·1111 ransm11tmK J:'3l'i, ancl tl) manufacture 
~upply a~ci tr:tn~~nit ~s '" pullir or pri\•ate builclin~. per-.on~: 
trm" nr corJ>I'H'Httc•ns m the cih of \\ 'chster Cit,· {o, ... I I ·• h • • . \a,.,nc nc. 

I·'Ct'lll t cret• '· {c,r illununatrn~r ful.'l h .... I ncr "ncl th . ..,. · ..... -. .. o cr pur. 
.r~n~~: \~as "Uhrmrted to t_ht' electors nf \\\l"ter Cit\. and tint 
•1 fllaJont,· of 1·c te< ca t h 1 · · · .., . . '• at ~uc e CCII(•fl \\t:re in favor of the 
, rantrn~ nf. 'nrh I ranchi•e. 

Tlla~ _:\r r. F \. F.d" <trcls, one of I he JX:ro;oth named an the 
Jlf"JXISJiton ~uhmittecl, i<; the mayor n{ the cth· uf \\'eb~ter C't 

o\ co • f I ,. - I v. 
I" u t tc nrc 111ance bv wl1ich if \\'a~ pro A·• · 1 r · · po~..-u to ~rant 

t te tranclnsc tu lhc per'Oll'; named wno. att.,ched in the ballot 
r:e'~ 1y U1e el«tnrs in ve ·tin!{ UJlilll the propn .. ition. 

Suh C'IJUt>nth· to nch 1 · r· 1 · 
I• I . • . ~ e t:C •m' t re same orclmance was pre.~nted 

I re c•ty rnunrtl fur pa!:~l{e under \\ h!rh the fra I .. 
~• ll"'ht t t 1 · • nc 11~c 1< 

.,":' , o . e o lt:un_t.,f hy_ the persons n:ullcd. 
. . h~ q~e;otum ',• lm·h :mse .. under this <tnte of facts i~ whether 

('~.'~ "•thtn I he JXlWl'l' nf the city council of the city of '''"I' tc 
II\' tc l\ci(>J)f r I ,. ... ,, r 

. a va '' on rn:~nce gr:tnling ~uch a lranchi"e l tl e 
~-crsnn~. namecl. _whr_n ont o( Ule grant~<; is the rnavor o'; 1~1!' 
Ut).' ~he q~e~tllm to: rinc n•Jt without clifficult\'. and .in the ex 
:unrnatrlln nt the aulhnriries r ha.H~ I ,,- . r I • . . t't'll una I e tn find an\' ca-e 
c trect )' :n fJOmt. J have. however, rearhed a conclusion. upon 
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tht .~l·neral print'lfll~ ... c•f la\1 im.,hecl, and "ill smte th:ll rnn
clu-.ton a-. hncth "" Jl<•'lsible. 

~tcti•m 7J.O nf the cc.-ue. as amctulccl hy the acts of the 
T\H·nty-nimh General -\".;embl). pr01 u.l~ 

"'fhty (the cit) council) -.hall ha\l' pm,er tn purcha-.c, 
erect and mamtain ancl operate \\ ithin ur witholll the C<)r· 
pvrate limits ui am· ct~· or tu\\ n. heaun~ plant~. water
works. s:-as wcrks ur electric light or electric pu\\er plants, 
with all tht- nece~,'\ry re~en-oir,.. mains. filter:;. ;otreams, 
trenche~. JIIJX:~. tlr:tin~. hole>. "trts, burners, rnaclnncry, 
:.pparalu-. ancl utlwr rrCJui~itcs uf -..1ic\ work:. or plaul~. and 
le::t't' or ,ell the ~anw. They IIIli) :tlsu grant to uulividu~ls 
, r private corporations the authorit) to creel ami m;un
rain ~uch wurb or plants fur a term o( not more than 
t \I ent v-fi1 e 1 c;1rs. and rna,· renew nr extend the term of 
~uch grant; ·tl11t nu exclu~h~e franchi,e ~hall be tllll" granted, 
extended nr renewed. '\n "uch "rJrks or pl:mh ~hall lit' 
authorized, e~tahli~hcd. erected. purl'lr:t~cd, le.a.;ecl c-r -.old. or 
franchi~ extelltle<l •lr rene\\ed, unle•" a majnrity of the 
legal elector<: vntr thereon in iavor nf the ~arne at a ~;ten
era! or <;pecial election~'' 

Sccrinn p 1 of the code provides the manner in which the 

fJ'"'"tion J.hall he 'uhmitted to the elector ... 

The elector~ of a cit}· h:n·e no power unclcr theqo "Cl'tion!'. of 
the .. tatule to grant any franchise .,r privilel!e to any imli1·iclual 
ur corporation. They can only authurize the power. which i5 
lndge<l by ~t.alute m the city counctl. to IJC exerci~ed b) that 
l~lely. The power to grant a iranclu~c of the character of that 
under cunsideration i<o c••nferred UJXII'I the city council. hm can 
only IK' e:><erci~etl \\ ith the con•ent of the elector ... of the city. 

It folio\\ s, therefore, that the attachintr of a copy of the pro
pu<rcl ordinance to the ballot give.~ no power to the city rnuncil 
tn ~r;nlt the franchi!'e which would not have l:ten ~\en hacl the 
pr"[I•1Sitivn carrted by a vote 11f the electors w•lhout lhe •mh
nancc hemg attarhl'fl tn the uallot. 1'11c affirmative vole uJ)()n 
tht prnpv~itinrr is "imply the consent of tl:e elector!' t•f the city 
that the city c~>unril """Y gr.:tnt a franchix: to erect, maint:tin 
and operate a £3• plant in the city of \\' el ... ter Cit~·. in I\ hicb 
the rights oi the puhlic arc properly gu.trdc:cl. The chit) of 
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l{llanlin~ lh.: rigllb ,,f rhc puhlit· h~ m,· .. q,. r:ttlllg in -uch fran
(.hi-e proper Ct>ndill(•ll' .mel r.-;.tnl"li•m~. is imp.o,;e<J upon tht ritv 
l;ollnttJ am! 111\lSI l11.• JK'l f.,rmccJ h.1 tlt.tt J, ~ly Ill the CXCf'l'I~C I)( 

its jml.trntcnt and rlt·l·n·tu•n. 
1'hc \'ita! qucslion " therefwc prt"cnr~tl · fs an ortlinancc 

:ulopted by a cill' c:r,uncil , 11 hcrt'l,, a l':tluablc franthi"c is 
"<1U~hl I•• l.oe h,.a,;tt.,l h) the cit~ t•• :e\L"f'al pcr~lll~, ,·alid , 11 hen 
nne of tlw grantee' '' the mayor uf thl· dt) ~,-antin.tr the fran
chi'c' 

In 'ricdt•man "'' \htlltCIJ>dl Cnrpor:tti. ,n,, sccti<•n Jf>6. it IS 
sa it!: 

. "~I is ll \\ell fnunded pnucit>lc: • f !a11 and of CtJUil\·, the 
JUStiCe and fairnc"~ o.i \\ hich is c1 idcnt. th:u he wh;• ;~cts 
a' agt:nt ur _Lru-~ce ca~ not tx- :11lu11C:.I to make pmfit out o f 
the I rrm-..'lctton 111 wh1ch he .tct:;, "'"<'~' anti alJOI'e the: cum
J~sa.ti<m '' hich ha" IJccn a~~'fl upou heh1cet1 him :Uicl hi~ 
pnnltpal •'r the hencliciary oi the tru~t. The agent of the 
bu)t't can n!\1 aCL at lht ":une time a'< an agent fur the 
\'Cndnr: nor mn nn agent to huy be hnnself the 1endor. 

"'T'he opp•>rtnnitie~ to dcfraurl. and the iurlicial cnnvic
!tcm, th~t ont' nn nt>l act jus1ly toward, In~ pnn~'lJKtl. 11 hen 
he ts lum-rlf •ntcrt"'tcd aclvcr~ely in the tran-action. arc 
the ~r•>uml~ i•>r hohJ:ng all l'Udl :rans~ction"' to I e tainted 
,,;th fraud. either a(tual • r cothtntcun. and inr that ret
so? to be midahle at lhe instance ur the principal .. r lx·nc 
fiCJary r1f the tntsl. as the ca'e mav he. However much 
thi~ . rule may . J.e \ iolaterl hy mnnict~ml and r thcr pnhlic 
offict:tl". lherc ts tHI doubt of thl' application uf the ntlc • , 
them. anrl the clcci<;inns arc 11nn1ero "'· m \\ hirh contracts 
with munil·ip:lhhe,, in which ()flici.11~ 11en: finanl'ialh in
ter~stcd, ha\c l~n ~cl a_,ide. 'T'hu.,, when the m:wor 
~retly.~ntr:~rtC<"I to ,,urrh:N~ at a tli~ouut a br~ am~>~lllt 
t•l ~lllllCtJXll tlellcnture-.;, which "ere aftcn1·anh i"ue.l h\· 
orrlmancr. in the enactment or \\hich he \\:1 ... :Jctin:l\' cti
gn~etl. he 11 :1.' heir! tn tx- a truql"t ( .. r 11te city, tn the :unount 
dertve•l hv htm from the transacti,.n." 

In Srrz,~lrt 1. t .• ·lti~:IJ r•nl/,:y R. N. Cu .. 3R ~. T. Law. 522 
it ,, ..air! . - ' 

"Tln- po'i.til)~ thus a~111uefl J,y the J>hintiff re'>l'- upon 
the hnxt•l prtnctplc that 11 was the: tlntv of the director to .,o 
deal with the propeny ami franchi~~ tlf the corporation-
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tu so mauagc 1b affairs a' 11 nulll lllf,,t conduce l<• the c•,r
puratc mtere~t. and that he wuld nut perforn~ that cltlt~' 
while cnntractm~ \nth 1t in lm nwn l.oehalf. or 1£ by po»-.t
bi litY Ins own interest "as cuns1:;tent with t.he Jx-,t mtcrC"t 
(>( lite l'ttmp .. 1ny in .;o ~:ontr::t\'llllJ.:, yet. -.o inMdanu' are the 
prontptmg,. of o,elli~hnc's aud ,,, ~real jc; the rlan~l'r, that 
it ,, ill mer-rule duw when brnu~ht tnto conflict \\ tth it. 
that c:ound l"' hC) rc,juirc!- that "urh r<mtracts '111mld n• •t IJe 
enforced tor rew..trded. .\ iter an c~;uniuatinn ,.f all the 
cac:es citrd. and such others ;ts I hal'l' iound. ancl :1 c1reful 
consalerattnn of the principle and the result.; or re~r.trdin~ 
and nf clt!iregarding it. I ha\·e cnnw to the colll·ictinn that 
the true lcr.,"::tl rule is. that such a contract ;, not voicl, hut 
voidable. to be avoided at the option o f the r.o.~lui qur trusl, 
e..xerci~etl \\it !tin a reasonahlt• tinll'. I nn ,cc m further 
~a fe mndificatu.n or relax.all<~ll of the prmciple than thi~." 

The ca«e of Slale t•. Consmncr.f l1'11t.-r Co .. 2~ .\tl. Rep .. SiR. 
di~us5cs the question under con,iclcration at length and citM 
many authorities heMing tl(X'O it. In the cour.;e nf the opinion 

it is saicl: 

"lt 1o; :1 fundamental rule applicnhlc to hnlh "'lito; ;'lnd 
purcha.-..c!\ tll.1t an agent employe<! t11 $CII can w•t make hun· 
self the ()Urcha$er: nnr if empluyc.-.1 to purcha'e c:tn he he 
himo;eJf the -:cller The expedi~:nl'Y and ju<olice of tit;., rule 
are !<><.) nh1 ious to require expbnatinn. • • • 1\:or is 
tl1is doctrmc c•mfinc:d to tr:ut<.aCliC•II" ••f pnvate a~t:tm.. It 
is applicable wherever the fiducial')· relation nri"c' out of 
the cwllrnct. or ctmdition of agc.•ncy exiilt~. 'I'll<' rule i<~ 
enfurced 11 lwther the agency i~ public, quasi-public or pri
vate. 'It is \\ell •ettled.' c;.w, :\Ir Beach. 'U1at rlircctors or 
managers or corp<iration'l artcJ l)ther companit!$ arc equally 
within the ntle 11 htch Jo,'\t.1rtl~ and tc'\traitt• th" clealw~.; 
and transact ivn,. between tru .. •l.:c nn•l n·.f/111 •lrtr trust, an 
aJ:"Cnt and hi.., prindpal. l>irc.'\:l• r' arc di~'lualilictl frnt_n 
acting in the rR"ht and in hchatr of thenl!-ehc ... and ••f the•r 
companii.'S at the c;ame time, anrl transaction-. hrtwcen 
themsch'c$. or wherein they are interec:tcd, nrc Yoidahle 
either hy the company or by it!; stockholder:;. <.r hv it~ 
crt<litors.' A director of a coq>Oration can nnt make for 
him•cli 'r ftlf' hi~ t•wn lll'nclit, :1 c.'nntmct "" ch 11ill hinrl 
the cnmJ>.'In~. • ~ • Frl)ln the J:ren~ral preval~ce nf 
thi~; thll'trin..- in all cia"~- of :Jql'f1cie<; and the o,tnctne-;s 
,,·ith whic:h it hao; Lccn hdrl iu tlu<~ .. t:tte, it would ~c:cm that 
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;L<.ide irnm nnr q.Jtutorv comlcmnaticm. tht: C'· •mract created 
hv the onlinai1ec <tll(l 1L.., acct.1ll.1m·c. j, ' ·•dabll'. '1'1le sug
it'-tinn that the pa!>~'\ge "' till: .. rclinancc: wa~ a lt~i.,Jathc 
act c·nly. ca '' w r he entertained " 

In the ca~e of St,-;.,~,.t •·· L.-!11,.:11 l'~tl/1',\' R. R. Cu .. :-.bove 

cited, it is further -.aacl: 

"The vin: "hich inher~ ... in the juclgmcnt ,.f a jtulgc 111 

ha" own canS<', ront:-.minate" the contrnrt: the mir.d 1 f the 
director or tru!\tcc ;, the fr.rum in which he and hie; rrslur 
qll<' trrr.ft .trt' 11r~mg- their ri,·al d:un '· :tt cl when ht.., Olr 
posing litigant appeals iriJm tit~; judgment there pro
lll>unced. thnt jtulgmtut mu~t fnll. It matter!' noot that the 
\·nntract <ccrm a fair r·ne. Fraud '" ,,., cunning anrl C\'a
sh·e {r.r conrtc; to establish a rule that lll''ltes it.., pre~cnce. 
There mav I~ isolntetl ca<e~ in '' hich the tnmee is willing 
to make ; cn11tract ''" more favorable tnm~ for the ctslui 
q11r tmst than an~ one el!'C. llllt the • pp •rtunilie<o for <;eli 
adv:~nc:ement, at the ex~se of thro-e who"<' c< ncem' he 
lm'> in charge. anrl under circulll..,l:liiCe( where: concealment 
is e<t!W, nrc ~u much more numerNt~ than tl1ese ac;nlated 
en~~·~.· th<lt 111 dl't'laring- a mle the latter are not worthy of 
consideration.'' 

The s.1me prinriple uf law is announced in Dt~ll r. Stah·. 45 

0 . St .. 449. "here 11 is o;..1id · 

"To p<-rmir rho•e holding office~ of trust or profit to be
come intcrc!'>ted in contracts for the purchac;e of the prop-, 
crt~· for the usc uf the stale, county or municipality of 
which they nrc officers, might l'llCOilrnge fav()riti.;m and 
fraudulent crnnhmatinns anrl pr:-actice' not ea;.ily <ktc:ctctl. 
and thu~ mnkc• ~uch 1 fficers charg-ee! with the cluty of prc>
tectm!' 1h11~ "h<> ... e interesb an· confidetl to them. in~tru· 
ment~ oi ham1." 

The same clrctri11e b enunciated in l'id.-rll t• Srl•nvl Di.ftrirt, 
:2 5 \\'is .. 5.1i-l· 

Un(ler the pnnciple n{ Ia" as cle~:larcd hr the~e authorities, 
it i~ the duty nf the at,rcllts of a municipal corporation to S<J act 
:\( to Uel>l po moll' the intere~h; nf the ccrporatiou wl1o~e affair<~ 

• they are cn11ducting. ,\.; agent" nf the corporation they h:w<: 
dt~tie" to clischar~:t.• of a fi•luc:ary character. nml tt t5 a rule of 
universal ap11lication that no one ha\ in~ .. uch dutie5 to eli«· 
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charge ~hall be nllm\cd to enter IIlli• cnga~t>ments m \\hich he •~ 
personally intcn ..... tcd c•-nilicting, •u· \\ hich may con11tct, \\lth the: 
inH·rc:-t of th• M: he il'- b>lllld tn prntwt. !'<• stricti) j ... tlu-. pnn
ciph: :ulhcrc:d tu. that no que-.tioll i~ alh>\\ erl Ln be rt11sct1 a-. t(• 

the raimc"" or unfaarness of the contrnct entered into. !\o in

,1uin t•n that subject '" perm1ttcd. 
\\·here a puhlic franchise is .,nut:ht tu he ohtaincd from a 

lllliiUCipal cur~r.Jtihn by a ml'nli;er oi II" C• unci!. it i ... a ca;.c o[ 
a tru ... tce of ... uch corpor.nion deahnl! \\ tth hi~ cn-tru~tcc~ for 

the hcuefit u£ hinp;clf. 'J'he re.1l part}. the pnbhc. is a bent ex
cept as represented uy the tn1stec" tn "hum it~ husinc~~ has been 

cut ru ... tecl Jt has been well ;;aid· 

"The \\atchiul and effl!ethc intere--t oi the director or 
t ntstee ~l'l'kin~ :1 bargain 1~ n• 1 l'OUntcractetl I) the e<Jtoalb 
watchiul ancl d'fectiYe sclf-intere"t oi the l)th~r tarty \\ h'J IS 
there unly by hi, rcpre~cntati\1.~-. all(l the wi~ l">h~· of ~he 
Ia\\ treats all ~uch ca_..._.,.. a, that of a trustee cleahng wtth 
him~elf. The mtlllht:r of the directors nr tnhtCe~ dne~ not 
Jessen th<:> danger or insure n security that the :nterests of 
the rc.dui qu•' trust will he prntccu:tl. Tlw Ill• ment the 
directors penmt c:ne ni tlwir numher tu rlcal w th the pmp 
cnv of the ~tcckhohlers. thev ~urrcnder their O\\ n tmlepeml
ence and ~If control. If fi~e rlircctor~ permit the -.Jxth to 
purcha•e Lhc pr11perty cntm .. tc<l to tl1e1r care, the same 
thing may be rlone with (J\ hers if they desire it.'' 

Pich·tt r•, Sc/lool Di.ftril"l, supm. 

Under these authQrities it ic; clear that an ordinance which 
..l>ekr. to grant to the ma>M of a city a puhlic franchi~e. is vnid 
unle•'> there i• .ume parucular f:wt ur cirettm!>tancc wluch tnke" 

it out of th{' ~~meral rule. 
Doe ... anr ~uch fact or circum-tann• c:xi. .. t in the CJ.!-C umkr 

c•m~iderntion? 
lt may be suggested that the orclinance was or will be pa~-ccl 

without the mayor taking au_y part in the action of t~e city cl'lun
c-il In Ill) opinion !Ouch fact tloc;,.. nut change the rule of law. 

In Sff'l<'<lrt 'l'. l.claigll /'alley R. R. Co .. ·'"l'ra. it i'\ "aid: 

":\or is it proper for om• oi a hoard of chr~'Ctnr,; 
to ~upport hi~ contract "ith his comp.1ny, upon the ground 



that ht· nl>st:tin fr• ·tn parucil.;ninl:' a .. a clirl'Ct• •r in the ttc· 
g'lll:ttirm~ fM and linal aclnption nf the bargains hy hi ... ct~ 
dtrectfJro;. the VCI') worth in '' hich he nssert-< hi-. right, 
clccl~re IllS \Hong. IJc ou~ht tu h t\C pOlrtH.'ipntt·•l. nncl in 
the mtt-rc~t of the c;tor-khol<lt'"-· li he dirt not atul thry 
haw ,ufft·n·cl I""'· of which they ~hall he the juclg~"· he 
111UH rc~torc the rit:ht ... he ha-. oht:ti11t.'d llc must holcl 
a~ait!st them "" :uh":tntage that Itt· h:t< J!:"l thnu~h nel:'il'Ct 
nr hts duty tuwartl them." 

It may be <aid thnt under r,ur "tatutr a 111<.1\ nr of a Cit\' of the 
hCCottd da<.s is not n member of the rounctl: lfe is, ~~~vcrthc
lc~-.. hy virtue t•f hi' l Rice, a trustee of lhc corporation and 
charger! \\ iLh the dllt\' •If affirmah\'e ncti•HI ilt the 11mtectir·n c1f 
tlu rtght- nf ~uch corporation: . anti 111 I hi' re"-pect he stands 
upon tlte ~me f0<1ting a" the member" nf the ctt\' councrl. It 
i~. to say the lea''· a-; much his clutv as that of aa~v memll('r of 
the city council to <ce that the right-. of the public are fully 
gu:mlrd and rmotectt-cl "hen a franchi~c i" ~rallied by the city 
to pri,•ate indiviclual,;. I i he i" the j..rrantce in o;uch franchi~e. he 
'" at once placed in a ll<>l'ilion where his per,;nnal intcre~ts are 
opposed to the inH·rc~t" of the cit) It j,.. 111 Ius intere-t tn ob
tain ;1 grant fro111 the city as ir~ fmm rc-.tr•ctions as pt~<~ible, 
nntl in clctcrmininl{ whether the rco;tnrtirJn-. which are incor~ 
porated in the prl)pt1Setl franchi~e proper)) flfCtecl the interest 
or the public, be IJ(.'CflntCS a judge in hi-. ll\\'11 cau~e. 

\ judg-c can not hear and decide his 0\~11 ca--c or one in which 
he i!' pcrYlt:ally interestC\1. He mnJ d\•t' icl<• it conscientiously 
and ;wrordmg to Ia\\ ; thai j.. tlllt c:noul{h The law \\ 111 
not permit him tu reap a peroonnl arh:unn:::-c from an onicial 
act ptr fMmt>d in f:l\'or of himl>elf X or "ill at permit him to 
n•:ap any advant:tge fr~>m a tran~1ctivn wherein he has failw 
tu JX'riorm the dulles iutpn,;cd upnn him h) ,·irtne of Itt~ ollice. 

It j, tlw duty ,,f 01 ma)or of a t•ity t" I.e pre-ent at the m~· 
ingl- oi tht> cit_y council, tn mkc pnrt in the dclil.erat.nnl> uf that 
hod~: nud a .. iar a' lac~ within his power tn prntect the rights 
;u .. ll mte~~s o£ ~~~~ puhlic. He can not, tlu.·reforc legally put 
hun~lf 111 the {)()';Ilion nf 01-;king a grant (>{ a franchi•e from th~ 
cit), a.ncl at the.' •arne time n<sent to that gr.mt bv either affim1a· 
ti\'e or uegative action. -
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lt ma~· he :.ugge~ted that the \utc ol the elector~ of the CJty 

i~ m the uaturc uf a ratificauon of the action ui the cil\ C(•ur.ctl 
j,'l\'t'n in mh:cncc, ancl thi,. l"''iltun ha~ :.•llllc ~h~ht su1~rt in t.hc 
c:a~e oi Bt:11lly ~·. \ orth-1/'t•sf TrtJII.fjltlrtult<JII C.o .• deca<led bv th.: 
!louse of Lorch .. upon :u1 appeal irom thi.' ... upreme court of .C.1n· 
acla-t J ApJ><.'OII Ca.'-0, ,;&) . l,ut 01 careful reading oi th:ll ca~ 
clearly .,how~ that the rnnciple ;ann• unced by the I louse of 
Lords b nnt apphcat.le to the <luco;tum under cnno.;idtration. 

The vote of the electors t•f \\'chtcr City con~enting that a 
franchise, ~hould be granted hy tlw cat) cuuucll. in uuwi~c 
relieves the mayor or any member oi the council of that city 
fr(Jm hts dut) to full) protect the mter<:l>U. oi the public. 

In tht.' cac;e referred to, one of the dtn:ctor:. ui a private cur
J.K'l•ration made a bargain with the other directors to ,ell a ~team 
~hip tu the corporation. TI1e 'luc ... tion \\hether ~uch purchase 
~hould lJe made wa~ submltted tu the stockholders oi the corpora
tion nt a spcctal meetmg callecl fur that purpose, anti :1 maJOnty 
nf the 5tockholdcrs ,., led in favor nf the purchase Tlw .. vote 
\\:JS held w be a ratification uy the ,t•>ckholdcn ni the contract 
IJet\\ een the director aucl b1o;; C•)otlirtctflr~ inr the purch01..,c •1f the 
ship. Xo ~uch ratification i.; in\'olved here. The vote of the 
clecton of the dtv o' \\'e~ter City, Nnf>enting that the city 
council may grntll a frnnclu•o.: ior tht erectmn. maintenance ancl 
upcration of a ga~> plant for thc purpo~e of furni~hing g-as to the 
dry anrl its inhabit.1nts, can n••t ht· held to nmhNi1.c 'liCh grnnt 
to be malle to the mayM or :t.ny tru~tcc of the c1ty. 

The onlinanrc by "hich such franchi..c ,.., pwpo~ed to be 
grnnt<.'fl to the mayor of the city nne! to cothcr pero..on.;, if acJnptetl 
I'>· the city council. nn1st, m 111)' or•i11ion, be held to IX' void :tc; 

again~t public policy. l~c ... JK't'l iully ~ubmiltcd, 
Cll \~. \\'. ~ltti,I.A:-.', 

Des l\loine~. Dcc<'mhcr 19. 1903· 
.·II turiii',\'·GCIIt'rlll. 

'J'I) MF.SSRS. \\' F II t.'NT(k .\Nll ({, G. Ct.:.RK. 

\\'ch .. ter City. Iowa. 
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lNsu&ANOE- <ftJARANTE"E Futln A mutual fire iusurance 

company organized under the laws of the state bas 
power to pl'Ovide u. guarantee fund. Such g u arantee 

fund should I.Je raised by obligations of the guarantors 

opon which assessments can be made by the board of 

direl!lors. '!'he lioa.ncial statement o[ the company 

should sbow tlto amount of the guarantee fund secured 

to he pa.id, and the amount a.dvanced and not repaid 
should be returned as a c.lebt in such statement. The 
guarantors to such fund are not stockholders of the 
'company, and the guat·antee [und cannot be treated 
ru! a part or its capital stock. 

SJ.R-Complying "ith your request of the 12th ull., I here
with submit my opinion upon the questions contained in your 
lew~r of that date. 'I'lle~ questions will be taken up in a slightly 
different order than that in which tl1ey :uc preseuted in your 

letter. 

First- (J) 'l'he fourth question upon which my opinion is 

requested is: 

"What IJOwer, if any, does a mutual fire iusnrance con1-
pany. Mgani?.ed under the vrovisions of chapter -t of title 
IX of the code, possess to provide (or a so-calletl guar~ntee 
fund? And how l'hould Stlch guarantee fund, if authonzed, 
be raised, and how should it be treaied in the financial state
ment of the company? 

The power uf a mutual fire insurance company. organized 
under chapter -t of title IX of the code. to provide {or and create 
a guarantee fund, will lJe first considered. 

-'I'his qucslion first arose in this :.tate in the case of Berry t'. 

A11chor .\!11t11al Fir.: Ins. Co .. 9-1 row:~, t35· 'l'he articles o i 
incorporation of th<tt com{Xlny provided that there o;hould be a 
guarantee [untl of nnt less than lW('nty-five thousand dollars. 
which should he dh·ided into ~hares of one hundred <iollars each, 
and that the fund might be increased by n vote.of two-thirds oi 
the stockholders. That it should be secured by the obligabor'> 
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o f the coutntuto r:., to b<: kno wn as guarantee fund note~. which 
should be subject to a!>sesl>ment fvr the purpuse o f mcetiug losses 
and e.-xpenses o f the comp."'ny 11 hen there was no t sufllcient 
money in rhe fund cre:'ltcd fur that purpose to pay such l oose.~ 

nnd ex1>enses at the time the ~ame became due and payable. 
Jt was insisted in that ca:;e that such g~.mrantec fum.! nores 

are not recognized or pro vided for by the statute. and that the 
same were voiu. In passing upon the question uf the power of 
a mutual fire insurance company to create such a guarantee 
fund, and to take obligations upon ,,·hich assessmeulS could lJe 
made when it bcenme necessar) to pay losses or e.xpenses out uf 
such guarantee iun~l, the court said : 

"vVe do nol find, however, that the creation of a guaran
tee fund is itself illegal. It js the purpose of the statute to 
afford to the members of insurance companies indemnity 
against loss. Proviston is made for a1.'Cunmlating an;i 
investiuR" funds, aud while it is not the intent of the law 
that accumulations for mutual companies shall he made fot· 
permanent imestment. yet it is iu ham1ony with its prol'i~· 
ions to provide funds for such demand!. as can not IJe met 
within a re;tsonable time b\' the nsses~ments fo r which the 
law in rem1s provtdcs. l1l the absence of restriction, cor
porations ha\'c the implied power to do whatever is nece:.
sary or pmper to carry on the business for which they were 
organized. • * * \\'e are of the opittion that guarant'!e 
fund notes whicu are rlestgned to furni!~h money to the com
party for temporary U$e. in paying itg legitimate expense,; 
and los~es. which is to he refunded from money realized 
from asse5sments duly made on obligation~ given by mem
bers fur insurance. m~y be entirely in harmony with the 
purp<J~.., of a mutual insurance company and the stalltte 
under which it exist-. ami noc' busincs~. and that when 
notes are giYcn for such a purpo!>e they are l'alid." 

The question again arose in Core~· '1'. ShcrmcJII, go fowa. 1 J4. 
and tht> principle annnunced in 8t'rfJ.' "'· A1rcftor l11s. Co. was 
there affim1ed. 

It again came befc)Tc the rourt in Smith v. SltaiiiWI, 1 1 ,, 

Jowa, 001. in which it is s;~id: 

"In B~rry v . bu. Co .. 9~ lowa. ' 35· and in Corey ~ . 
Sflr-rman, it was held th:H such guarantee fund was nvt 
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IIICOIISI~I\'111 \\ ilh I he ur~;;anizat,uu or l'urpusc u f a mutual 
in~uraucc t•o•np:my. In \'It:\\ oi 1hcsc dec1SH•n' i1 i~ cleu· 
thai tht• t·n·ati•ul uf ~11d1 fUJhl .J,x., ll•Jl 111 lUI) \\ay dl;Ulgc 

the charJctt·r •Ji thl· u•~urant•c "rl!anization ir .. m that of a 
purely lllli!Ual COillJ>any tt• that ,j 3 joint ..,tc~ company. 
ami u mu~t I• ~ically folhm that the vnly liability incurred 
lJ\· 1hc clc:ic:mlanb '' lu:n !IJC\' -.uh-cribe to such funtl wa:> 
for the allvam:cmcnt vi st•cl; .. urn, a~ might frvm time tl' 
time be called r •• r ~,,. t he boanl of thrcctur~. and that the .
are no1 1111 accL>nnt ,;f ,.uch ... ub.;cnpti•'" hahle to pl:tintilf ;., 
o,ttJ(l-ll<! ·hkr, O\\ in~ u1•paid o.tt!N:ript•nn~:· 

limier the amhurst) vi the~ tlcci~••ms, it is \\ithin the power 
nf a mutual lln• in,urancc company, organin·cl under the pro
\ I..,IOib. of chapter 4 of t itle IX ,,f the code. to create and 
maiutain a j,"U.1r.tntce fuud to Ue u-eu for the PIII')JOse or paying 
thr expcn~e~ of the t'lll!lp:lll)' ami 1ts lossc, when tJJ(:rc is ll(•t 

~ufliricnl money in llu: imub ,,roviclcd for o;uch purporo:e t o met•t 
such l·xpen.;es or ln~-.e'. Surh fund can not, h(>we,er, be made 
any part of the working carmal o f the company. nntl may prop 
crly he dc~IJ..'IllltCII au emergency hmd to be drawn upon nuly 
wheu the mont•y rcn'i\•NI from as-;e::.smcubl i!> im•ufficicnt to p:r 
lo~st'!\ or ~xpeu~es of the company when uue: anrl all money 
t btaincd from ~uch guarantee fund is t~> b4: regarded as a mere 
temporal') advanc:cmCJll or 11'1.'111 t•l be refunded upou thc order 
of the director ... of the comp"'ll} . 

( 2) JI.,w "hnuld 'urh guarantee fund IJe railo«l, aJld how 
'<ltr,ulcl it he treated in the llnanoal ~tatemcnt uf the company? 

It ~hould be prt.>\ iued ft•r ant! rai5ecl by obligatioos of the 
gua rauto rs upon '' hich a<<es:~menb can be made hy the bo.1rd 
of din.-ctor:. as the m:cc,,.ity of the rompany may demand. Such 
ohligatitnl" may he in the ionn oi a pro mi""'-'1} note or oth<!:' 
\\l"illt·n Ct ntract whereby the ~arantor .. hind them ... eh·c,. to pay 
~uch as~e,~ment-. :h may he lc~lly made hy the board oi direcl
t>rs of the t'C.I11JIOII)' f, r the llt"nctit of the guamotee iund, and 
it may he VCI)' propetly provi{leri hy the articlr" oi incorpora
tion, or it" hy-law.~. th:lt the gll.1r:tntnrs shall rcce~H: a legal rat~ 
of mtt·rcM upon the monC)' ~o advaueed by them upon their 
nbli~ations. 
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T11c pet"''ns gwing such obhgationl> do nol thcreb) become 
!-tockh<llders or members of the aS!-uciation. Tht) simpl~ J..'1l.1r
antce the payment o i the losses and expen~c .. o i thc compan~ !10 

the e.'\.tcnt of the obligation gin~n. and are l'recli t01 ., of the c .. m
r:my to the exh:nl of the amount o£ money ad,anced b\' them 
upom >uch vbhgations. In other words, all money o.dvat;t:ctl t<• 
the E.'l.tarantee fund o f the as~ociatioo j, a loan which mu.;t ~ 
repaid hy the company to the guarantors wnh !tuch legal rate 
ul mtere:.t as rna) be agreed upon. 

The financial statement of the company ~uld show the 
amoum of the gu;1rantee fund securC(J tu be oaid b,· the oblig<•· 
uon, o f _the guarantors: and the amount advanced by them and 
not rep:ud ~hould be treated as a debt o wm2' b\ the associauon 
to the guarantors, and so returned in its financial statement 
made to the auditor o f state. 

Sa~ud-"Is article VI of the articles of mcorporation vt 
the 'au! company * "' • in confonnily with Jaw, and 
may _tJ•e powers therein assumt!d be exercised by the CCJnl· 
p:lll)' ('' 

\rticlc VI of the articltS of incoq>Oration of the compnny 
pro~ tdes: 

"For the purpose of promptly prc .. ,iding for the pa\
ment o f expenses incident tn o rga111zallon and any I0!-!'<:5 
and expenses that may be !<Ub:>equenth mcurred that the 
motle) nn hand ~ized from asse<;smen't.:. \\til not prompt!\• 
p3y, a _g;tarantce fund is hCTeby pr ... \'ided to be created not 
exc~Jtn~ fifty thousand dollar;,, and dh·•ded into share~ r1r 
l"'~luns o f nne hundred dollar,., each par ,·alue, for ,, luch 
rerhficates shall be issued n~netl by tile pre.,ident and ~
rrtary of th~ COmJ>:'"'ny, 1o. such pe,..;on~ a" m:ty be enlitlccl 
tlll'rew, wh1ch saJd certificates ma\· be- tran'~ferrecf h · 
a ..... igmnent on the ~lcs of the company kept for th.'lt pur
fJOS.C, anrf not othen\'l~e. The holders of such <ohares ,Ji~JJ 
be m('fllber~ of thi-. company during the ome the cmificatc• 
~re held Such certificates shall be suhject to as~smf'nt 
by the hoard of oirettOrS in an aJTIO\Jnt ntX CXN"CfJing ten 
per cent when the company is fully organized and r(';t<l\· 
for blt~incss, and bt- .;ubject to :.uch future asse:;smenN a·~ 
the board o( directors m:~y deem ~xpedient and ncte$S.'In'; 
but no :t<.o;essment can be made for a greater amount than 
17 
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ten per cent of the face ' 'alue ' f ccrllhcate, uutstand111g. 
nor nm an as·e~ltl('nt he mad~ .,ftcncr than •mcc in t!Jr~ 
m•mth•. nor can th~ ~.:crtificatc I~ :t'-'t''~l!rl in t<Hal amotmt to 
exceed the face value thereof, nor can a-,-.e,~m\·111~ I~ made 
ior an) ulltcr IIUfJJC"e than a" a lCOlJJ<•ran ttdnmccmcnt to 
prO\·.irle for tlu: payment of ln<;~e,; aml ex,X:n~ •. and shall be 
r<-pal!l 11 iUt tntereJ;t at llH: rate nf eight per ct"!ll J~r annum 
!rom the money~ rcalt~ctl frow asse•smertt, upnu pl~d~cs of 
tl!> members fur tn>urnncc and for premium,. The board of 
•:irectorf'. m;ty at thetr discretion pay up all Ill' any portion 
uf the moneys atJI-anced on cenific<~te~ of the gu<~ ran tee 
fUild ancl retire such certificates or any pan thereof." 

This article tlo.s n•Jt Ill 111y opmiun cnniorm tu the laws 
:ittthurizing the .. rg::um:atiou •>f mutual fire msurance companies, 

at~fl the creauon of a guatrullcc funtl tto l.~e usee! f, •r the payment 
ot r, ·s.-es or c;>;:p(.>n•c~ m cases of emergency. . 

It i::. obvious that the. value of such ~ara11tee fund depends 
'' h••lly upon the linancaal respousibility of the guaramor::.. The 
IA11 •loes n(lt contc·mpl<<te. nor does it in Ill)' opinion perm1t :! 

g'll'lt'autee fund of l11i" character to Le accumulated and invested 
by a multwl insurance company. ?\or does it pem1it the guar
antllr·s t>f hllch fund to pay the entire amount into the treasury 
of llae company and recetve interest or tlividencls thereon. Guar
antor!, m~). be called up;)n by the diretturs to :ull'ancc money to 

the a~~ocaauon "hen the amount recei\'ed from as:::.C:o>sments upon 
1ts 111emiX'r::. and irvm uthe1· sources is insufficient to meet ilie 
lolo;;e,; ~nd c..x~llSes of the company wheu due. and they wouJd 
he ent1tled to llllerest upon such adw111cements umil repaid bv 
the a~~ociation. · 

l nder article VI t~l)<>ve quoted, nt> obli~ation is given t.y any 
gua1't!ntor for the payment of ~uch as:-essmcnts as mav be made 
Upt'll him for the benetit of the guarantee fund. 1'h<' holder; 
of •he certificate~ i~-med under the provi!'ions 01 art1cle \'1 arc 
onh· personally liable so l()ng a::. ilicy are the tJwntr' u£ such 
ct-rtificates. It is true that the article pro1 irlc.~ that ~uch certifi
caks may be assessed to the amount of tht:1r face l':tlue, hul the 
manner in which they are issued, and the e.1s~ w1tl1 which they 
can be tran~[erred, make the power c•f such a<>sCSJ;rncnt of little 
fin:lr.cial \':llue. Tj1e certificates may have bc<'n originally tssued 
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hy the company to persons of lll1ancial responsihilit). and after
ll,lrd assigned ami transferred to others who are nnt financi;~Jly 
n·'<pon~iblc, and from whom no assessment could l;c collected. 

Closely connected with the question a;; to the right oi the com
pany H• carry out the pro,·i:oions of arttcle VI, is the question 
whether the certificate ili.Sucd !Jy the company is of the charact:r 
anrl form atllhoriled tu be issue.1 hy mutual u1,;urance compan
ie~ for lhe creation of a guarantee fund. 

1i1c certificate prm·ides upon its face that the pel'5{m to whom 
•he same is issued is the owner of;~ certnin number of h•lly pair! 
$hares of the guarantee iund of the -\ meric:an M.utual f'ire ln· 
S)lrance Company, and is in fonn and suhstane:e a stock certifi
cate issued by a stock company. J I contains no ohlig-dJ ion on 
the pan v f the holder to pay any sum into the guarantee fund 
upon the call of the hoard of directors, and whatever obligatirm 
exists is created by the article, of iucorporation, which prt)Vide 
for an assessment upon the holder of such cettificate. Acros5 
the face o f the certificate is printed an agreement on the p:~rt of 
the company to pay dividend~ at the rate of eight per cent per 
annum Jlayable semi-a11nually on July and January first of each 
}ear, which in effect makes it a prderred stock certificate upon 
which an eight per cem divitl<:ncl is Ktlaranlecrl. 

[t is only by referring to article VI of the articles oi incor
poration o{ the company U1at the tntth a;; to how such certilicatc> 
is issued, and UJ>OD what its \-alue rests, can be obt.nined. From 
ilie provisions of thaL arttcle it is clear tbat the certificate wa~ 
isS1led without any payment being made by the holtler thereof 
at the time the same was issued: that its bolder was subject to 
~n assessment not to exceed ten per cent of the face value of 
the shares nam~ therein when the company was organized; 
and Umt after such organi7~'U.ion any holder of such certificate 
might I.e as~e~~ not exceeding ten per cent of the face value of 
l1is certificate at any one Lime to the amount of U1e face vnJue 

of the shares therein named. 

By the prolistouc; of article VI and t11e cert ificate issued 
thereon, an attempt has been made to combine a stock company 
feature with the bu::.1ne~::; of a mut\tal inst1rance company. aml 
to issue certificates of stock upon the guarantee' fund (If the asso-
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ciation as fully pau.J when nnlhing- has been paid thereon, except 
such a~se-;~mcnts a!> 1\Crc ma..It: after the certificates were issued. 

The powers sought to he cxcrcibcd under lh~: 1mwisions of 
article Vl are clead} outside of those conf<:rrctl upon mutual 
insurance compamc!. by the laws of Iow11. ;1nd the certificr.tc 
issued thereunder is not the proper £om1 of contract for the crea
tion and maintenilnce of a guarantee fund of the association. 

Third-"If the company hns authority to issue the.~ c.!r
llticatcs, would the holders of such eertificat~ have any 
right to vote at the 11nnual meeting of the company. assum
ing they are uot policy holders?" 

A question of this character arose in !lte C.'lSC of Bcrr3' v. l11s. 
Co. above cited, and in lhal case it js said: 

"Persons ha";ng insurance in a mutual insurance com
pany are member:; of it while their insurance continues 1n 
force. '!'here is no statutory provision making any one 
else members. Persons contributing to a gu;uantee fund 
a.-e not, by rC:~son o( that fact, metnbe.rs or the compa.ny, 
for their interests are not therehy made of the same char
acter as those of persons who have insurance. Those pc,.._ 
!lons arc liable for their proper share of the losses which 
occur while they are members. The contributors to the 
g\lar;mtee fund are liable for such losses only when the 
iunds of the company for which lhe statute provides are 
not ~ufficient to pay them; and when they are liable it is 
only to advance money which is to be repaid with interest 
when it c.•n he raised hy asJ;e,..;smt:nt upon pledges of the 
members of tlle company given for their own insurance. 
The panunount interest of guarantee iund holders would 
be to make profitable investments for themselves, and to 
so a~se~q pledges given by members for insurance as to pro.
mote that interest. That might not be in accorcl with the 
general intercst:s of the company. and the purposes it was 
llesigned to accomplish. Therefore. lo make contributor., 
to the guarantee fund member:; of the corJX>ration and to 
require all directors to ~ selected from their number. thus 
giving to them the S(J!Eo control and management of tl•e 
husiness of the corporatil)n, i~ not only not authorized hy 
the statute in terms. but is contrary to its spirit and intem. 
\Ve are nf the opinion that so far as the articles of incor· 
poration l'lf the defe11dant attelll{>ted to make guarantee fund 
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holdCTs members of the corporation and to require that the 
directors should l>c selected from them alone, they are \•oid." 

J'hat this hulding of !l1e supreme cc•urt of Iowa is in stric~ 

accord with the spirit and intent of the statute authorizing the 
organization of mutual fire insurance companies, can not be ques
tioned. The members of C\'cry mult1al insurance company arc 
the holders oi ils policy contracts. Such persons arc a~sociatcd 
toge!l1er under an incorporated organizabon for !l1c mutual pro· 
teelion of each other. 'l'heir interests are identical and each 
undertakes to pay his just proportion of any los~ which rnay 
be sut:tained uy any other member of the company. No person 
other than a policy holder of such an association is or can b(! a 
member thereof, and no pcrron not a member of the association 
ic; entttlecl co vote at its nnnunl meeting. 

The fact lhat a person hall give11 his obligation upon which 
:IS!ICS.!ii11Cnt" nmy he made for the benefit of the guamntee fum! 
of the association, doe;. not constitute him a m~bcr of such 
a~sociatiun, nor can he he matlc so by any provision of ti1e arti
cles of incorporation, as such provision must he held to be abso
lutely \•oid because in contravention of the letter and spirit of 
the statt1te under \\bich such company is pennilted to he organ
izecL 

Fourllr-"Is not the form of certificate submitted of such 
a nature and chardcter that the issuance of U1e same lw a 
mutual company is in conflict with The pmvisions of section 
1 69o of the code?" 

The answ~r lo this question hall been $uggcstcd h a previcm" 
divis10n uf this opinion. and it is only nec:essnry here to say that 
the furm of the certificate ant.! the manner in which it is issued 
are not ;mthori1.ed b\· the statutes of Towa, aml that it is in con
flict with the pnwis1ons of Stttion 1690 of the code. It is, as 
has been ~uggcsted, nn attempt to combine the plan of husines.; 
of a mutual and a stcck fire insurance company, which ti directly 
prohibited by the section referred ln. T11e so-called gunrantee 
fund of lhc association is treated a;:; a part of its e.apital, anrl 
certificates, which upon their [ace purport to be fully paid, are 
;ssu('d therefor. The ftmd upon which these certificates are 
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issued has no existence. except :tl> :1 debt owing by the associ.:
tiun to the persnn& wh11 have loaned tt Jll(ltlt'y for the purp(l'>e oi 
meeting its cxJlCIN;s and liabilities. anrl which sh,uld IJe paid 
fr0111 Lht: pn.-ceccl;; uf :~sse~!'mcm,; maclc upon Its mem()er:;. The 
issuing of ceruficalcs of stock. under these circumsk"lnccs, is 
unauthorizt'<l uy !.latutc ancl is clearly Illegal. 

lu conclusiun I will add that article Vf of the articles of incor
poration of the associmion should be so amended as to permit 
the as•ociation t() h:.we such a guarantee funrl as is authori7.ed 
under the statute. if it de:;lrc:; the creation and maintenance of :1 

fund of l111H kind. 'The guarantor~o of such hmd sh,uld execute 
to the a~sociatiun personal ohligntinns upon which SllCh asse;;s
mcnts may he made and collected ru, may be found necessary to 
meet ancl JJaY the losses and expenses of the ..:ompany when the 
a~sessmem of the members of the association is insufficient for 
that purpose. 

All ()( the "leek certificates issued by the company should at 
once be called in and canceled. and the association required to 
carry tm a strictly mutual insurance l>usincss as provided l>y 
cl1apter 4 of litle IX ~>f the code. 

December 30. 1903. 

To HoN. B. F. CARROLL, 

Auditor of State. 

Respectfully submitted. 
CH•\S, \\'. Mt:LL.AN. 

.1 tlorn4!y-Ct•tu....,..a/. 
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SCIIEDL'LE G 

CuRXB OF CoonTs- DnuTIJts- A deputy appointed by a 
clerk of courts is not a county officer, and it is not 
necessary that be or she should have the qualifications 
of an elector. 

Ho:s. OuvttR GoRDEN, 

Forest City. Iowa. 

Des ~Ioine:>. January 31, 1902. 

DEAR S1R-P.crmn me to acknowledge the receipt of your 
favor of the 30th insL 

1'he matter concernmg which you write is not one llJM•n 
which I am required ln gi\'e an official opinion, hut as you ha\·e 
\Httten me for such information as 1 am ablt: to furnish conc~nt
ing- it. r will reply briefly: 

The clerk of the courts of Iowa is a mini:~tcrial officer, e..xcept 
in certain special instances where he is required to act in a juth
cial capacity. 

Section 298 of Lhe code gives hhn the power to select his dep
uty and clerks. He and his surety are responsible for their :m". 
Ile has the authority under this section to appoint whornsoe\·cr 
he pleases. The person appointed as hi:> deputy acts for him; M, 

in nthe-r words, he acls through such deputy. 
lli-> choice io; not confined to any r~tcc. sex, color, <Jgc or pre\'i

ou~ condition of sen-itude. The deputy appointed by him is not 
a CUl.lnly officer, and it is not ne<:e-'-Sary that he or she shoultl · 
ha .. ·t: the <rualifications of an elector. 

Tim; rruestion has heen before se,·eral court:;, and the doctrine 
a" above stated bas met with approbation. 

See MotJrc ~~. Cra•·t·s. 3 New Ilampshrre. 4o8; Golding'~ 
P1..•tltlon, 57 ~cw Hamp~hirc, q6; Jdfrr<Js v. Tlarri11glo,, 11 

Cnh. 191 ; u·i/.m11 t• .• Vcu•lo1~, 87 Mich., 498. The last ca~c 
cited being directly in point. \'cry truly yours. 

CHAS. w MllU.AN. 
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BoARD OF BEALTn- ExPF.Nsss-LtAim.tTY OF CouNTY FOR

A count.y is liable for the enforcement of the regula.
t iQos o{ tbe board of bca.lth. and the support of those 
needing assistance. 'fhe person« recei~ing tbe as
sistance are liable for t he cost thereof. 

HnN. X. \\'n.Ll"JTT, 
Decorah, Iowa. 

Des Moine!>, Febrn:Lry 17, r902. 

DEAR Sta-r beg to acknowledge the receipt o f your favor of 
the 14th inst. 

Section 2570 of the code pro-.1des that the local board of 
health rna) make such provisions as are !Jest calculated to pre
set\'C tbc inhauitru1Lc; against danger frr.m an infectious diseac;c, 
hy removing any pers()n affiicterl therewith to a se{'l3rate house, 
when it may be done \\ithout injury 1., his health. <~nd providing 
nuN:c;, needful al'sistants and supplies, '' hich shall oo charged 
to the r~•son, or those liable for his support, ii able to pay, an:i 
1i unahle it 'lhall be done at the expense of the county. 

Section 2571 pr~J\'ides: 

"All c:.:'<penses incurred in tlw c..., f,>rcement of the pro
visions of this d1apter, when not otherwise pro\'Jded. shall 
be paid hy the town, c1ty or township: in either case, all 
claims to be presented and audited as. other detllands. In 
the case of townships, the trustees shall Ct>rtify the amount 
rcquirccl to pay such ~penses, to the ho<ml of supervisorJ 
of tJu~ county, and it '<hall advance the ~me. nnd at the 
time it levieS the general taxes. shall lev)· on the property 
of ~vch towmh1p a sufficient ta)\. to reimburse the county, 
\\ hich. when collected, shall he paid to and belong to the 
county," 

Con~truiug these two sections together, they in effoct provid<! 
that the count) shall be liable for the cnforcemem nf tl1e regula
lLOIH or the bo:J.Td of health, and the support of tbnsc needing 
:tSsistnncc. and that ~ucb ;~mount mas be collected fr~m the per
;;ons receivin~ the assistance. i[ able to pay H not able to pay, 
then the city or township must pay back to the county in the 
form of tax, or otherwrsc, the amount ad,•anccd h) the county. 

Yours very tmly, 
CnAs. W. ~lut,t.AN. 

-
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AeaEBSKEI\'T- TAxATlON - EXPRESS CobCPANI Bs- Muuuer ef 

ascert.aining the value of lbe property of express com

panies for taxation. 

~I R. D. E. fh:rLoC:r.t;, 
Farrngut. Io\\ a. 

Des Moine,, :\larch t2, 1902. 

DF..\R SrR-f beg to acknowledge the rect-ipl of your fa\'or of 
tl1c 1oth inst. 

The mallcr concerning which you write is not one upon which 
I am pern1itted lo c..xprcss an official opinion, unless the same 
is referred to me by one of U1c departments of the state. It is 
strictly withm the jurisdicti(111 of your c<>unly attorney, who j,; 

by Jaw made your legal advis.:r. 
Inasmuch. however, as your county attunlC)' may not be 

iamihar with the method of the executive cow1cil in makin~ 
asse.!'sments against express companies, 1 will give you that 
method in brief, "ithout expressing :my opinion. 

Cl1apter 45 of the laws of the Twenty-eighth Gen«:.ral Assem
bly, which provides the manner of assessing e--q>ress companies, 
requires them to make a complete statement annually to tl1~ 
aut.lnor of all hnes, property, etc .• owned and operated by such 
company, togetl1er W1lh the amount of stuek, mortgages, bonds 
and indebtedness of StlCh company. The value of the propertv 
of t11e cc1mpany is ascertained by adding to the aggregate mal'k<.'l 
value or all shares of capital stock the amount of the mortgage 
indebtedness of the company. 

The exeeuth·e council then ascertains the actual \'alue in local
itie,; where the same is situated of the sewral pk>ces of real 
el!ttatc aml all bonds, mortgages and other personal prr'lpelly 
:.itu:1t~d without the 5tate of Iowa and used clCclusively ouLSidc 
oi lhc general business of the company, and deducts the value 
the1 en£ iJ'Oil1 the gross actual value o r the property before ascer
t:tined. From the entire actual value of the propc:rty \\ ithin the 
st.Me ascertametl by the executive coun<:1l, lherc ~hall be de
ducted-

Fi1•st-'rhe actual value of all real estate. buildings. machin
ery, appliances and personal properly not u~ed exclu5ively in the 
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rnnduct of th(' hn,n1t'" "ithin the ~tate '' hich ar<- "'llhject to 
kcal taxaLon. 

S<YIIIrd Spcrilit· propenrc~ 1<1\::tlly a""e~sed with111 the state. 
'f~n.· r<~tmril thfn divide..; the total Hlltu.• "' ascerta111cd hy the 

mnnl.cr .. r rn ife, within the ~tate. anti the rest1lt j, the actual 
\'aiue per nule of the J)ruperty ui the rnmpany This value i;; 
certifi~l to the tliffc:n:nl local taxit:~ :tnthoritie.- inr :l'"'~~ment 
and rollectil)ll • f tnx~. 

Ynu \\Ill nl~nc that from the I{Cncral a(!~cg"ale uf vnlue 
ascertnined 111 till' mcthOtl point-1cl nut by the statute. there 1~ 

fi rst llcrlnrtctl all pmperty out-idl" nf the state not mecl in con
nccllnn "ith tht hu!>ines~. 

1'/&rrd- \II prupc:ny withm the "t:uc u. ,t exclliMvely u<;ed 
in connect inn "ith the busin~s. 

For~rtlr-.\11 propeny lncally a~'-e"•etl '' ithin rhe state, so that 
tilt: a,ses,n•cnt made hy the exenltl\C council aud certified to 
each local taxinJ! di~trict dtes not indwle the value of any 
property "ithrn -uch di~tricl "hich i<~ nut u.;ed in connection 
"ith the bus inc~, of the company. or "Inch i~ le>cally taxed 
"ithin surh 1listrirt. I am. Ynur; very m1ly. 

Cu \S. "'· ?\I u.s ,\N. 

Eu:cTIONs-H.teut s TRATION- au officer elected at ao elec

tion held without registrnliou where registration is 
requirctl by law, who qualifies nod a:;sumes the dutias 
of the office. is an officer dt jtH·lo. 

;\Ire. J. \\' HA:\Sf)!'(, 

CkhHin, Iowa. 

Des ;\(oine<;, ~iarch •.i· 190.z. 

D£~R S11t-l am in receipt o f your favor uf the t rth in't 
\\'hlle th~ lll.1tler concerning 11 hich )'<J\1 write ;, one upon 

"hich J can not e:~.pr6s an official "i>ini"n, unle~s it ;._ ref~r.:d 
to me b) unc u{ the departments o{ the ... tate, T will n1.1ke the 
folio" ing 'uggcstion: 
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There i~ a r •rhitlernhle co-nflict oi auth .. rity :~;, to the IC$11ity 
ni an dectio n helol wi1hout r~<tr:lliolll \\ hl'l'e regi•trallon i
rcquired hy Ia", :11••1 I think the "ei~ht I'> pro'lbahly again" I the 
legality of ... uch an dcctittn. I i hi I\\ C\ cr, there i$ '" 1 cont~t 
m:lCle as a6r:tin•l the uffirero; thus d\.'CH~I. ami the) qu:~hty_ nntl 
g;,e brtnds in eto01pliancc "1th tht' .. latut~-. tl•ey I)('Comc officers 
,{c facto nnd tht'ir acts are in all n'•IX:Ch :l" lc:~i!l as th•'ll;.:'h < • 
there \\a!' no rJUe.tion as to the lt:~OIIity <•f the •. ng111al clecunn. 
All electiouo; uf 11m. rharn.cter are f'rimu {crrr. legal, ami 11 the 
time clapsl-... "1thin whu:h a cont~t l<luhl lJe made, uo <Jllt:,tion 
could <~rise as w the legalit) uf tltt• clectiou of the officer~ rh•>~en 
at ,.uch elcct:on h\ the vt~ters. \\hell ... m:h time arrin•, anti yuu1 
o;ucc:-e•,or L«• >m~ ... an f)fficer tic fu. f,, ni the school cli!>tricl, I 
think , •U l"Culd turn the fund., r i the !li .. trict U\·er to him a' surh 

office; :tnd rdie\c youNif frnm habiht) . 
y .. ur· \Cr) trttl)·, 

Cu '" \\'. ).lt·LJ...\:\. 

l l'l:>A.!'o'lt l ' Jt.RSO!i!) - L IABILlTY OF EST.ATl:: OF P ,\TIItNT FOil 

l:o~n< A~ n ~;xPUi~>E.S The costs incurred in t he in· 
ve~tigl\huo o( the cooditiou of a t>er.,nn as to b is sanity 
or tnsauity should be borne by t.he county, a ud such 
person 't~ est.a.te i!. only liable for his t~opport . 

lfu~ .-\. J \\ \l.~~lll'H, 
Shdrlon, Iuw:t, 

De~ \ l e~nw,, ~larch t 5· 19().!. 

n~:.\K SIK-I IJCK t\l ackno\\ lc:rl~c the receipt nl ) l'llf i:tn>' 
11f the lJih irt-t . ,,,e prm i•il)n" o f '<.'Ction ZZIJ7 11f tlw cotlc on I) cunteniJllal<! 
that the co'l Qf tht -.upport of an insnrll' J14llil>~ll -.hall be rhargc

able ltl his e'tal~. 
Secnon :l3('(J pmvitl~ that the cn~t oi the in,·e~tigatiun an I 

uf conn•ying the patiem to a hospital ~hall I~ p.1icl out <Jf th'! 
count\' trea,un·, ami no pr<.n j~,. n is :In\" here m:tole fur charJ:· 
ing ,~ch cp.,: anti t'XJ)C!fhe tu the e .. t.ue roi the in•ane pcr•on r,r 
f•'r a recm crv uf the -.1me hy 1hc cuunty. 
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It .;cClth tu nw clear that il w:l-. the Intent oi the legislature 
that all co~tll and cxpcn.-es uf im·c ... tigating the condi tion o f a 
pcr~nn aKaincot whom an informallon 1s filed ior msanity, shall 
l..e horuc b) the count~·, awl that only the cust ur Ius suppOrt i~ 
chargcahle to hi.- e,tate. I :m1, Your, vet) tntly. 

Ctt '"· \\'. ~1 n.t.H<. 

C:&M&TBRJ r.s - HE'«OV A a. ov Hoon~s-'rbe local a uthori t ies 
may only remove bodies (rom cemeteries without t be 
consent of their friends wben the public health demands 
such r <'tnOH\.1. 

l\fl<, J. S. lJAVIS, 

Kcuta, Iowa. 

Des ~1oines. April 29, 1902. 

lh:.~R ~II<· I beg to acknowledge the re<:etpt or your favor of 
the :z8th i IISl. 

'l'he queshon of nl.aamlt•mng a cemetery lind removing the 
!)O(Jic<; to nuothcr place i<. not without difficulty. 1 would sug
gc"t that the fril'nd- uf all the per~cm;. buried in the old ceme
tery \\ l11ch tt ic; desired to ab.1ndon, be notified and :l!lkcd to 
remove the bodies of those buried at that place; and tf it i~ 
impraclic:lhle for them to cc mply with o..uch request, that they 
con•rnt to such removal by the tm~h!es of the township. In thi::. 
way the bodies could be removed and the cemetery aoond•metl 
without incurring any liability on the pnrt of the trustee'l. 

\Vhere a pi\.'CC oi Janel j, con\C)'L'tl to a church ior cemetery 
purpose<;, and i<~ :u:-reptcd hy the pers0ns of that church and oth
ers, and U!;cd for cemetery purposes, those usmg it have ~he 
right to have their friend~ remain burioo there. unle~ a time 
shall come when it hccomcs ncce..sary, because of lhc increase oi 
population or othl'T\\ be. to remo\'e the cemetery to a Jess densely 
populatl'\.1 ncil{hiJ()rhoud. ln "llch ca-.e the removal may be 
made by the propc.'r authorities without the consent of th<! 
fr iends of tho~c who are huriecl: but uule~ some nece!'sily ex· 
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io..t<, "~~~ o..uch rt'lnoval J.hall be made. the authontie,; uo) not 
ordin:mly ha\e the IJO.IWer to arl.utrarily make ~udt remo\'a! . 
l am. \ (·•H" \'C:fY' tntly, 

CA \S \\', ~lULl,,\:\, 

C..:0RPORATlOSS- RKsEWAL- Fn.-:-The life of a cor poration 
can only be extended by au amendment to ttl; llrticle.s 
or incorporation, n.od npon t he payment of the fees 
pro,·idoo by lav.- . 

I IoN. 0Lr. 0. RoF., 
lh-s :\foines, Iowa. 

D~Ail SIR- J bC~ no way by which the State Bauk of Storv 
County can rcrww it~ corporate exa•tcnce without p.1ying th.e 
renewal fcc pruvtded for by chapll'r 56 of the acts o f the 
Twenty l'ighth General Assembly. 

\\hen the b.1nk originally orif<1Jm:ed and adopted it!i ar ticles 
of incorporation, it fixed it.s corporate life at ten year~. The 
~tatute ga\'e it the power, under !i<..'Ction 1618 of the code, to 
cn':lte a corporate exil>tcnce for any terrn not cxceedmg tweuty 
)tar,, lt:. incorporators elected tC) create ;t curpcmllion which 
s houlti endure for tm n~ar!> onh·. and at the end ui the ten vears 
it!o ltfe e\pin:" by rea;on of th~ limitation currtaincd in it~· arti
cle~ of incurpor.~tion. Thib life can only be t-xtended by an 
amemlment tn its articles or incorp•Jration incTL-a-.ing the term 
or it .. corporate existen~. 'Phis i., a reneW61 oi n curpuration, 
the life 11f '' hich ha., c.-xpired by the limitation tixet.l in its arti· 
cles, anrl f:tllll \\it !tin the provi~ion!' uf claaptcr 56 of the tlws 
" ' t 11• 1\\t:nty-dghth General Af>~bly. 

:\n uther c:Ota-.tnaction can, 111 Ill) opiniun, llC placed U(XIIl 

these J•r•wi ... ions r.f the statute. \'ours Ytry truly, 
CUAS. \V. ~1l·J.L~N, 
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Cot.t .. ,T~RAt. bRER.IrANCE TAx Ih:ot•<'TIO~ oF DEoT ... -

Ooly such delilH nre entitled tu he deducted from tho 
estnte o£ liJe dE~cedeot a.s are named by sta.tute. 

De.; :'\loincs. ~fay 27. 1902. 

DF. \CO~ & lAO!>, 

c~oar RapHl~. lm\ a. 

DE \R StRs 1 :u11 m rttetpt of your c~tcemcd fa \'OI of th~ 

~61h in~t. 
1 regret to say that 1 can not agree wtth y<mr cnnstntction ci 

the statute relating tc> the deductiun of debts from an estate spi
Jl'Ct tu the paym('nl nf collateral inheritance ta-x. The sccli1>1 i 
the ~tatule pro\'iding what debts may be deductel.l as enacted I~ 
the Twenty-eighth General .\ssembly, di\'icles the debts into bur 

cla~·c' : 
~ 1) Debts nwin~ by decedent at the time of his death. 
( 2) Local ur !>late taxes due front the estate pnor to hio 

death. 
(J) A reasonable~ sum for funeral expenses, court cost::, 

includtn~ the co<.t c>f apprai~nent made fQr the purpose of 
:h-;e,,ing collateral inheritance tax. 

( 4) Starutory fcc, of e.xecutors, admini~trator:. or trustees. ' 
The debts nw 111g by the decedent at the time of hi<~ ck-ath, as 

defined m tin: ~tatut•~ ahove quoted, do not mclude local or state 
taxes. 'rhe,.e are placed in a class by thrm~elves and the legio;
lature has provided that only such local or -;tate ta.xes as are due 
from the estate of the decedent 1>rior to his death. can be 
deducted from the estate for the purpu:'oe nf ascertaining thl! 
amounl upon "hich the collateral inheritance tax shall be 

as~ssed. 
The taxes owing 'by the estate of ~trs. Leghorn wen~ not due 

at the time of her d~~cca-.e, and hence II<> not fall within the clas~ 
or debts which the sl:atute permits to be deducted. 

1 sec no ~rnpc from thts conclusion and no other constructioa 
which c.m be placL"tl upon the statute 

Your~ \cry truly, 
CII.\S, \V. l\1t.;LLAN. 
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TAx AT to:<- ~~ U~ t (' I PAL CottPORATtn:>s -l'o~c;TtTl'TlU!\AI. 

LtlllT- The ltmtt fixed by the con,..titution wa.:. intended 

t.o bf, apphed to the actual va.lttl' of the property r~.s 

shown by the ta.\ list, nnJ not to thl' 'aloe n.t which 
it is asse:.sec.l under tbe code. 

Hu:-. , G. I. Lo:-;G, 
\lan~on, Iowa. 

lh;\R StR-\\ hile the 111:'\tl<·r ctull'ernmR w l11ch you write i~ 

111 t 1111t UJI'lll \\ hich I ran ex pre!'' an ollie cal IIJtinitlil. nnlt''" tht' 
"illlle 1- rcttrrctl h• nw b) one nf the tlcp:trtmcnts cr the ~tate. 
<•f \\ hirh I :un tile kgal au\'iset'. ll)XJil ,IIJ nrtu;tl cas..· pent ling 
therein. I "iU ,,ffer the f•'>lhl\\ ing •U£f.:C5ti••l1' : 

L n<lt:r the Ia\\ in iorce a~ th<.< ttmc oi tht• :~doptinn ot -;ection 
,\ , f artil'le 1 1 uf thl cc.n~titution ni the <.t:tte, it was contem
pllltcd that all prnp<·ny lUll exempt irnm tax:~tu•n within the 
!'!:ttl·, -.homltl be asscs.-:etl at its actual c;hh value, although 111 

:tl'lnal practkc tht,., "a" nvt clone. 
The limit fixe•l b) the constitutiou \\'2• illtelllled to apply IC} 

tht• actual \'ilhte of the property a ... "hll\\11 h~ the tax IJ,t:-, \\ hich 
\\ere r;ui'(>O~etl lu •et fc trtL ~uch value. \Vht, the cocle of J&Ji 
1\a-. atl••plcd. the mt:thud of making the a<;~.;,ment of property 
11 a;, l'h:tngetl l·y :1 pro,·i~ion which reqmrcd the actual \'alue o{ 
1 he prupcrt) to t ct' 'tated 111 !he.; tax Jt.,l and fix in~ the taxable 
\alne there.1f ill tw .. .,lty-li\'c per cent nf th actual ca.'lh value. 

1'hc fart that prnpcrt) is now a-.~ssc.l under the present law 
at t\\C1lty-lhc per cent of it• :tctual \aluc, th.-<Jl' not change the 
application o f the pro\'i:-Jol\ eli the et;,nstitllli•m, \\hich \\:l• 

i nt~t11lcd 111 :IJ·pl~ It• the actual ,.uuc <Jf the pw~rty, ami rwt 
to the Yalue at "hich it i~ now a:.se,-ed nnclcr the rr~..cnt pr<t

'"""•''ll!> • i the law. 
'!'he actual \'a)ue mu~l appear in the l:lx li't~. :mcl it i~ upon 

tlu' \':lluc that fi\c per cent indebtecln~'" of municipal corpora-
tiotb can he crc:-ated. YClttr ... very truly, 

Cu \~. \\', :'\h;u,.\x. 
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Co~tPORATIO:-.~ Pf. E:- o•· The law requires that all corpora
tions orgauizcd unclPr the Jaws of the state, shall 
m:unt.uin l hf'ir oflit·e~ and place or business within the 
statt>, and tL failul'c to do so subjects them to liability of 
d1a:-ol u lion. 

;\(R. ]. c. Wll.l,l.\~IS, • 

O~kakKr.-a, Iowa. 

r~~ ~1om~. June 20. 19(>2. 

DI!AR SIK-1 dc,ubl the pmpric.-ty of my cxpressmg an opin
ion upun the qwestinn contained in your fa\'or of the 19th inst., 
unl~s o;uch question should be referred to me by one of the 
clep;lrtments of the ~tate, upon a case acttJally pending therein. 

1 \\ 111. however, take the liberty of suggesting to you what 
\·arious court~ have said concerning the organizalion of a cor
poration m one ~t:lle, where it is intended not to transact busi
ness within the state where the corporation is o rganized, but in 
another stale ol' slates. · 

J 11 Lo11d !;ral>l l J<.:l· v. Co!Tt•c Couuly, 6 Kansas, 245, that 
court ~aid: 

"No nale of comity will allow one state to ~>p,,wn cor
porations and send them forth into oUter states to be nur
tured and tlu IJU~inc~" there, when the first mentioned slate 
will not all•111 them to do bu~iness within its 0\\ll bound
ane~." 

The ~me courrt tn SIIJIC oz•. TiJp;;l.·a Wa/('T Co., 52 Pac. Rep., 
422, held that the chartcr of a corporation may Le forfeited at 
the inMancc of the ~laic if the corporation fail to keep it;; gen
rral otliee :111cl the: office o f its tre:~~urer within the ... tate in accord
ance with the teo.rms of the statute. 

In /Julu t•. 'f'a,\'lor, 37 Fla .. {4, it was held that where a char
ter is taken out in or1c .. Late. and lhe organization meetings are 
held in :muthcr ~.tate, the pre .. umption is that no corporation i; 
organiud. nncl tl:mt the tr-ckholders are liable as partners. 

In Stair 1'. l'11rk. etc .. 5~ Minn., 330. the charter of a cor
poration w.1s fodetted ••n the ground that the company had not 
complied with the statute 111 having rh place of business and 
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J..ccping ih IK,,,~.; .. "i1hin the .,t:.'lle '' hl'rl.' th\· ~-..nvor;ltiL>n 11 a, 
nr~ni>'t'•l, appmvinJr the •lcci,.i<>n ,,f tht• \Vi...con,in ~uprcm~ 
court to the dTcct that at C('ffimon la11 a cl.:trter may h.• forfeited 
11 here the c• fJM,r<Ati"n keep, 1t:. prindp;.ll place ui hu~inc.-. hook~ 
~ncl Tl'C'<Inl' 1•111 •Ji the :-late t•1 such an e'\tCOL 1hat it i!> impo• .. i· 
hie for the .. tate ami it,. coun' to ha\1! full Juri .. uictiun and vi~i
torial pt)\\ <'" 1')\ er the corpuration. 

In Simmv11s t• •• \'•1rfolk. etc .. 113 \: C. 147, it ,,,.., heltl tint 
''hen· a ct.rporation remo' es all oi lh ofllt:e' fr .. m the .. tate. a 
stcl(kholtlcr may apply under a ~lattue for di~sohrti•nt nn the 
J:T•Juml of an ahu-.e o f power". 

\\hi!.: tht• language of <ection rfJI2 ;., perhnp,; ll•ll as clear :r~ 
(<Ill Ill be \\l!'l1ed. 1 "ill suggt~t that in the: granting of powers to 
lorp•>r,lli• "' nr~ni?.ecl under the law' of the .. talc, it is the 
mtemion •>f the state, a~ e.xprl!l>S<tl hy it' ach ui lc~i ... latiun. that 
all ~uch ct>flJnration., mulot, at all time<;, I.e within the alholutL 
t•nntrol of the slate; ami that 1hcir bcook .... papers ami record~ 
11111'>1 l:oe wht:rc th<'' can be re;trlll'd h_y ~tate {ltllce~~. :uul that it 
\\':\• IIOt the intcnti~n r f the lcgisJ3tllrC, in l~t·mtillillg' the tlfgt\111 

1:uion of coq>oration:; with J)fl\\Crs cxcct:ding thu,c o f ind•vul· 
ual, , to give 10 ,uch corporations the right anti Jl<r\1 cr to trans· 
act hu:-inc .. s in , thcr states, without lll/ing -nhJCCt to the !awl! 
of thi" ... tate hy wh1ch they are creatcft. 

Ynur~ very rntly, 
Cu.\.;. \\'. ~lllLL,\)>1, 

'fAXATtON- hiTERF..:;T-lotere.st ,.I.Jall be chnrgerl on omitted 
t.a~es aa:.Pssed by the auditor or treasurer at the rate 
of six per cent from tbe time such taxes btlcame doe 
and pa.yable. 

Hu:-;. D. \\'. 'l'f.l.f'URIJ, 

l\l n~on City. ln\\a, 

De, Moine<. July 12, l9lll. 

DE\R SIR-I beg to atknm\letlge the receipt oi }'IJUr fa,·or of 
thl' roth mst . 

111 



\\' lule the •t:ttntc ;uHI the •·•uhtnlction placed thcrt'Oll br the 
<.uprt>me l"Ctllrt are no t ahsolutch c:k01r as I•J \\hen intt•r. 'I · •hall 
l.c r.har~-,'l"ll upon tl:c dduKjUctlt taxes a !.CS..-e.:l J.,, the countv 
tn-a•urtr o r audit •r , I thiuk a t.nciul rc:uhng of. ~~11•.111 1Ji4 
"' tht• l<>dc, \\ ith the f(tllrth eli \ t-i .. n nl the opinion Ill (,",lfll.fh,, 

7', ll'f!IJ 87 X \ \! .. 5111, \\til ~nb tantially :ms\\er the tJIIe,tiuu 
~ lfll •• ~ 1;. 

~l'Cii\ ·11 1374 pro viti~: 

"'\\'ht'1t •he propert) ~ uhj,·ct 111 t:t"\aliHt '' withhclll 0\Ct

J,.,Acd, or fl"IJill any other t•:tu-.c i, "''' h;.t£'fl and a!'~Ssed, 
the romll) lrt.>al-urer <.hall. \\hen :ti•Jifl•c•l tlt,·reur. at am· 
tmtc "ithin li H: ) ear::. from the elate at "hich -ud1 n~sess
mcnt -h~~ttld b41\e ~'ll m:tdl•. dt'1nand o i the J>e:r-on, flm1, 
rorpor.umu r.r any ulher p:Ht)' hv \\hom the ~me •hnuld 
ha\ c Let'11 list•ed. or to \\hom the ~:lmc ,hnuJ,J ha\'e been 
a~~'ed, ur to the atl11Htll rratnr thert'Oi, the illllOunt tl·-
11nl)lt't1) •houJ.cl ha,·e been t.1x£'fl in each \"e.lr the :-."lme \\3~ 
6< • \\ ithhel•l. t ) \ t•rlo;; l..t .. l a111l not Ji~tl.~ 1· nncl a<;<~<al, to
J.:t·ther with si•c Jll:r cent intcre<t thert·•·ll fr,•m the 11111e the: 
1.1\t's woulcl IUt\'c h<x'11me dm· :mel JI<I)Olhle had s11ch prup· 
t:1ty IK't•n li~h:d ami a-..'('"t><l. • • • " 

Uwll'r the pron•.itMh •lf ~octinn 1 IO,i taxes l~on 1.' tlue a~~el 
)1:1) ahlt· 'n the lir~t day o i Jnntt:\ry of r4dl )c.':lr. a111l delinquent 
on till' first cl3) of :\latch r .. lkt\dnJ:": 

Section 1Ji4 pro' ides that the amount or the: omitted taxt, 
•IMII IIC3r ix per t' C1Jt interest fr.,m the: time the :un,• \I<Jitl•l 
ha\e IIC'C1•mc tluc ~nul payable l1.:1rl the JlfVJM. rty been listt:d and 
• ,..._ I'll a" ri.'(JIIin·•l hy law. This pr"'· i~i·m ha..., llt'ell held in 
CultHhll t•. /l'rut tr.o ))(;" \'alirl a~ t., all taxeo; no;~sed after the 
pre· tnt cod(' wc.-nt int•• effl"<"t. and that n•• prnalty could he 
ch;1rgl'rl fnr om1111.'(l taxe, f1•r 1111) year prinr t<1 the time of the 
taking cfft'tl of the coc1e. 

l1nclcr thi' ~cct:r.u :uul the cunstruction ~i\C11 it in Cal11s/111 

1•. ll',·ul , the 1 miw:d taxc ... a <e st'<l II\" the nutlitor or tr1.•:a-;urer 
\\ill l!l>ar iutcre•t at •i,. per C'CIII per ~num from the time the 
same \\•Julcl h;ne bee~ due and p:t)altle hncl they bea1 a sesse·l 
l.y the ordinary 111etltod: that i-5, irom the fir t day of January 
of thl' _\etr \\hen th~ \\oultl have hecnmc due and payable if ) 
li~tet! nnd n"e"l'fl. Yr)Urs \cry tmly. 

l'll \S, \\'. ~fULI.AN. 

RU'QRT Of TtH. AITvll~f.\ -GEl'\ Ell," · 2i~ 

T Al:E \J'I'ultTIII'M&:\T' a-r Q)o~Tv 'ftt£ \"llttf:R hTKR~--T 
TnanF.0, - .\11 tns coliPt•tcd hy the t•ouuh tl"('3 .. urer 
nnrl thl'! int n'•l 1 hereuu ·hnll ho apport iolll'll l" t ht> 
diffc•tt•llt fond,., ~lllcll.'ach fnncl i ... t•ntitle•l tu it:o pro rata 
~hal'tl uf tlw interc..;t r.olledt••l. 

)).-, ~Jouw•, lr l\\.1, \UJ..'II!\1 ;-. t~. 

:\IN. \\'. \\'. 1~11\. CIIIIIII_Y rr.·,,,,/ll ("r, 
0:-k:llnc.> ... :t, lnwn. 

PtB'R ~tR-Your lt"ttcr oi June ;;th to the nu•lit• )r "' 't:ttc 
\\ ith other t orrc--1,.-,udencc: rdaung to tht> collection of omilletl 
taxc:~. anfl irH•-r~ upon t tXC:S 111 yollr rount) , l~elum:inl{ tO the 
-..tile, h:1 l~e•'tl rciclletl tr..1 me b) tht• .ulclitctr 

In rdatron thereto permit llll" to ay that the :\l'(lOrti,nuncnt 
o f the taxes, colf('('tf'll in the \"anmt" rom 11~. to the cliffc:r~'llt 
fund-.. i iixtd hy 1:1\\. :ual 1t j, tht· duty ,,f the C( unty tre-~•orM" 
tn-:tt>IW•rll•lll the taxes :unm•~ tht• 1lillt·r.:ut tmt•l• 111 the: manner 
('f\ 1\ i•lnl "> .. \.II II h.·. 

It nl:tl!t· n·• tlifl""r'~'"<" \\hcthcr th(." taM'• ,-.,lh..:t,,_l an: l.y 
lll':\11 nf tax icrn:ts ur .. thcn\1~. \\ hatn~r 111 >nt'y, from ~uch 
·•Jtlr<r t"Oil\C':S intn tin• h:uul~ of thl· county tn~t 111t.>r lllll"l be 

tli'JY••ed (J( II\' him in an~.rclanre wtth 1:\\\. 
The s:une 1 tru~ of nil inten:~-1 ~~llrcted upon dehnqu~nt taxe--. 
The~ of "llJJCf'l"llrs ha· no nutlu nt) or power in cleter

mining wh:lt chsposltion shall be made of taxes ..-olle-cted :\h.er 
the sanw arc Jl.lH) t•J the county tn-a•nrrr, l"XCt.1't a~ tf) the tlt-
bur~emt'1tl!l 4>i the f11111l'i I r lhC (t)ltnty, 11\l"T whit•h it h.1. ... ("f}lltrol, 

Xo resolull< n oi :\ l~mrd of !itiJ'•:rvt'iOI~ "ill t•n tcr.t thl" c .. umy 
t rcasurer 111 h' , Failure II> ul:tkC' the proper :tpt>Ortlvlln1eut of 
taxt.'S collcr:tr•l bv hint, an<! any other di•positmri ni tla• money 
which cr•lllt-1\ 1mr; hi• hancb. thwugh thl' ,.,,Jit't;\11111 .. r tax!!!~, than 
that pnnidoo by Ia\\, i~ a mi··•J•propriatl•lll, for ''hich he: and 
hi-.. bond mm arc: lial>lc. 

I run mfom1etl that no intcrest ha• bc:elt £on\ nroled upon dehn
,1ul1tt til'~ \\Inch have IX'CJI ('t>lf('(h~l inr the tntc <ince Janu
an·, t•)OZ. an• I that nn Jl3rt 1i tl l' umillt:•l tnxe . "hich have 
l~n l~ llldcol tlrr•Jugh the mednnn nf tax (errct'O, ,,hirh helt11ll':" 

tu the: Uth·, ha\c 1~<~1 iorw:tr•lt'tl 
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A!> in<licaH·d iu thi" ll'ttcr, all liD.es. and nil intere,t theroon, 
c(lllcxled t., the c-ount\' trc.1,nn:r. mu,t he apportioned to the 
difTercm h~mb as prm-idetl by law. and Lhat "hich under :.uch 
apportionment hclnng!o to the -.tale -;houl!l be fun,arded to the 
trca!>un . .,. of -.late '' sthnut tlda\. Yuur,., very truly. 

- CU.\S. \\. :\IVLL.\1\, 

PLATS ABqTRACTfl Section 917 or the code, requires that 
the abstract or land plo.Ltt>d i nto town lots should be 
recorded witb other evidence of the title to the land. 

lloN. S. B lh.m, 
\\':ncrlno. low:~. 

Dt:.\1< StR I :tm rcct·svmg numerous mqutrics from recorders 
in different cou1Hics in Lht state ami others relative to the act of 
the 'r11 ~nty-ninth Gener;tl \sscmhly requiring an abstract to be 
attached to a plat l:tdr,re the same is recorded. and asking my 
c>pinion as to 11 hether it i~ the duty of the n.-corder to record l>UCh 
aiJstract 

My fir~l thought ''a-. that it ,,;~., not nece,.=-ary tv record the 
abstrnct, hut npon a further ami more careful examination of the 
><tatute I arn mchnt>d to change that Oflimun. and to hold that llw 
ahstract mtl' .. t I.e r< cnrtletl T1w language or the act, when taken 
in connection with the language of ~t~tion 917 of the code. indi· 
cate:; that it "~ th~ intention ,(lf the legi!;lature that the abstract 
should he m:ulc a matter of rccnrd in the same manner a.' the 
other c\'idence of Ul\." title ui the land included in the plat, 

Section C) 1 5 ao; amemlerl rl-:trb: 
"Every 'such plat ~hall haw a l'Omplcte ahstract of title 

att;~chetl thereto • ami 5hall he accomtru:lic.J by a ~tatement to 
the effect that thl· S\II.Jcli\'i-.uJJs • • • as appear;; 011 this 
plat i-. "ith the frl-t cvn~nt and in accordance wii:h the 
rk .. ire ,,f tlw prnprirtor. \\ hidt ~hall be: !oigned and acknowl· 
l'tl!,TC.'<I hy him I.e fore some nfficer authori1.ed to take acknowl
edgment-. of r)ectls." 

h is clear that the statement requin:d by ~ection 91 5 rnust be 
entered of rect•rd un•ler section 917, and r think it 11'11$ the inten-
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tion of the legtl>lature Utat the ah,c;tract shnulti 1)(' treated a~ a 
part of tht- statement :~uached t<1 the plat. 

) OUTl> \ l'r)' tnsJy, 
CIIAS. \\'. ~ft I LA:'\ 

PuBLIC 0li'Ftc&Rs-CoiiPESbATIOS or-The compen~ation of 
sheriff-. is increased by the acts of the Twenty-ninth 
Oeocral Assembly.a.nd such officers arc entitled to such 
increase from the time the act l>ccame a luw. 

1\IR. c. \\'. ClUM, 
Esthervtlle. Iowa. 

~\luine:>. ,\ugu~t .!6, I90.l. 

DEAR StR-1 L-eg to ackno\\ ledge the rec-esrt of ynur favor of 

lhc 25th snst. 
I do not. understand that il is an} pari of my oOtctal duty to 

advise the boards of supervisors of thu vnriuu" C<)Unll~s o{ the 
stat~. The Jaw make:; lJte county attomcy ur their county thl'ir 
1<-gal arlviser. ami if by rca<;<>n of Ius interest~. <lT otltcrw1~. he 
j .. unable tn do so. they should emr)ioy other cvun el and pay fnr 
the advice which they reqmre. the same a, any other mrlivulual 

As a matter personal m you. howc,cr, I will gl\'e my views 
as to the time or the taking df~d of chapters 1 R, 27 and l.l4 of 
the act-. of the Twcnty-~inth GeneTal J\<>--emhly. 

T'herc i~ no pro\'ision in tl1c 'tate con~tinstiou "hich pre,·e~ts 
the legi,fature from incre;c;ing or climini,hing. the compcnsat~01l 
oi county attonll'~"· 5hcriffs :md cnunty c;upenntc.'1uh:nh. <lunng
thc tem1 of offirc fur which they arc electc.'(l. ThC' 111mcr to 
increase nr diminish the compen-..tti<>n of th~c: otliccr ... there-

fore. r~ts wholly wirh the legi~ature. , • . 
By chapter~ t8. 27 anJ 12~ of the ~ts or the. I WOll)'·lllllth 

~neral Assembl\• tile cvmpa1'>3ll01l nt thc.--;e otltct'r~ has be01 
changed. and 1 think incrca~.-d. b) the il't.,ri"lattue o£ the ~;tate. 
'J1ho.e act-. l)f the legislature t•><ok effect :~ntl l.<'t'aml• a law on tl~e 
fourth rlay o f July, t9(». They sttper~Nie ami. n.1sc:1l the pren
ous Jawc; fixing the comperu.atioo of t he..e nlhccrs. From tbe 
fourth day of July no other law is in force, within the J>late. hy 



2i8 

II hil•h their PIIIII11.1IO,:It1t>ll j~ fhl·tl, nr ~~~ II hich ll Cilll IJe dClCf
l)lllll'd. 

II inlllll\.,, thercinH', that rr .. m :mel aiter the: ic.urth d~) or 
J uly, I<IO.!. the <"<~llliiCII(:ttion to he paid thc~e c fficcr~ is the 
an~<•um tlx,•d Ly the :tel',,( llw 'I'IH'IIIy-ninth Cent"r.JI ,\~-emhly. 

I i th,·ir C'>>111Jk'll-.1tic.n i' inl·rca'l'<l ~~~ -udt :tl·t~ the) are entttled 
Ill the locndit thl•r,,•i frum :tll<l aiter that date. 

Yourl> nry truly. 
(II\$. \\', :\Il•t.L\X, 

:\hrN rrtPAt. l'uut•OH\'l"llll'i~ LronTINO PLANTS Oo:ms-'l'he 
nuthorit~ to crt'l't and maintain ligbting plaots include~ 
the nutltw·•ly to t•nlarw• nntl oxt.cod the SILme, and 
uoutltt may b .. issut•d ror "uch rllCUSii)US. A city is uot 
nuthorizt'd to ~~~ut• hotH1~ in :~ntiripntioo of an iodebt
ocl ncss. 

lle~ M·•inc.'\, Septembc!r J. 11)0.!. 

Jlos, S . 1~1 l'. S1tl'r11. City .'>'t~lrdt<~r. 
\\'mlet·el. lc 11a. 

lJI: \R StR hcg tn ackno11 kdye the 'aceipt oi Y<'ur favbr of 
the 29th ult. 

' 1'1te quc:>:-;ti•.u 11 hi<'h you ,ugge't i., 11nc- as to \\ hich there j,; 

con-iclerahlc clnuhl. I 11ill ~ive you. huwtver. my vie\\S br iefly, 
ac; .;upportl·•l hy \\hat I con!'iclt·r the 1~~:•1 authority upon the 
~uhjt.'Ct. 

Scction ; .:!0 •II the CPdl:' gtn'l- ample authorit)· to ritic,. and 
IO\\ n,; to t•rt'CI, nllintain anti npcrnte eltttric light plant' for the 
purpo~ of h~o:htinJ.: thl· t·it\. 'l'lw :mthorih· to eriX't and main· 
t:tin ... ueh pl:ull ... m·ce, ... arily. incluclt!' the :nttitority to cnl:trge nnd 

c.-.:tcntl tlw same, as the nct:e• ... itie' of the citv mav demand. 
Sccti•)ll j~h gin·s the authr""it) l•l a city tc) il>~ue.bonds foc the 

purpose ni I•Urchasing •lr cr<Xting such elc:ctric light plant5, and 
I think gi ~e., tht• implil'tl powl:'r to i.;,uc hnncls fM the purpose o{ 
enlarging thl' -.;tnw, a~ the •lcmantls of the city may require. 

Wht-rcvt.T a city h:t' cre;tiNI a debt for any purpo:-e \\ithin the 

powers conferred upnn it hy ~tatutt', it undnuutcdly 11:1~ the right 
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to issue ne~<lliahlc lll.•mls "'' CYlllene<-... oi ,;uch ,Jcbt ~u·ral uf 
the states h;ne ~ne lc\·nn<lthis and held that a l'ity I a.<. th<· tight 
tu anticipate the cn~ltic:n uf a J~bt. and the c ·lkction of ta xc~ tv 
he IC\ icd ivr th<' 1-.1.ymcnt tben'Oi, and to •"'lit: ami nt,;utHit_c
oon<ls jc)r the purpO~ uf oilla.ining Jlltmey, Which 1113) Ue llllllll.oOI• 

ntd)' u~l f~>r the purpose dc,ircd '" the citr. 
Thb h, the rule in I )hiu, \\'i-<•111~111 and :\dlra<.\.."11.. 'fhc •alllC 

ntk, 11ith a ,li!;hl modtfiCAtion. obtam' in lndi:um. l'clllb) 1-
\ ani aha:. J::OIIC the iull lettbrth ui h•>lding thc rig.ht vl a ctry,. with· 
out expr~' ... wlutur>' authonty, to i,.sue negnwtble I"JI,.:r Ill all
'ancc n( am• dchl crcatt.'\1, for the purpo;;e oi '"ing the monc)' 
obtained up;)ll the ~ale uf bond,;. for l'-trecl impron:lli~JllS, 

Judge L>illnn in hi" wurk ~rn Municipal CorJ~Irattons ta~es 
exception tlJ the h•1ltlin~r t>( lhe,;e courts, and 111 cnmnlt:nlltlg 

then""' n~s this language: 

"Ji the judmcut of the court m this C.'\Se i<. ltJ loc t.lkt•n .a" 
h<•lcling th.lt <L municil1al corp<>ra.tJon, rncn•ly hy vtrtuc of th 
nuthurity t•J )J:IVC ~tT~'t'IS, may. "ith011t ;m>: CXI\IC"S J~I\\Cr, 
l1< .1 nm m••ney, is:.ue 11s negvti;cblc bond:. 111 advance, and 
5-~:ll tlwm a..-. a mcaus ot mi.-inR" munc), to be :tpj>hl'11 to that 
purpo<,e: may issue them in an_> ~um tl plca<.e~. ant i sell 
th\'lll for any price it c::tn 1>Ut.am; and that. bond!> ':" ~'~Ut'(l 
an: d">ll1111crcia1 papct. with all th~ <luahttt!l. ami lll<'ulcnts 
11f such J~1JICI,-if ~uch is the d•ldrllle of th~ court, we !tel 
cothtraim:ll to ,;av that we are unahle, nc>twtt.h,;tamhng t.he 
:~hilitv \\ ith whicit it is :.uppc..ortctl, to regartl it as t•thcn\'t'e 
than 'unsound ancl dangerouo;." 

TI1c suprelll<' c•rurt o f the Unitecl States, by a rli\ idl"l l'Onrt, 
1m:. hclu that a municip.ll curpnratiun po...-e~-.es nu inhl·rcnt or 
im·ulcntal po11 cr to rai:>e ln.1.ns o r h<1rr()\\ llll'llC'). wl:erc Ill> clt·ht 
t•rm·iously exi..-t<, J•lltting it UJl\lll the grututrl that '111:h ,"' IJ()\\ ~r 
mu~t be conferrl'll 1,~ 1~-.lation cxprc-,;ly. •lr hy plant 1111ph· 

t•ation. 
1 think. hOIH~er, that it i" the Ia\\, a~ dedart>tl by all c:ourb 

in \\ hich tht• CJUC':otiou has ari,en, that \\here a cldJt actually 
, xi~t.... the Cit\' hot" the powo,:t' to i•,ue it:. n~lltiahle l~>ntb therl'
for within ;he .. --tatutt~n· ,,r constitutional Jimit:uimt. In the 

l:a~~ under c•}tbidcration. th:tt power i., -.pecifically gi"cn h) !'I:C
tion 7.1fi of the code. ::-;o I)IJ\\Cr j,, hr>WC\'Cr. gi1·en hy thl' pro· 
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vt..;ions of t.\ tr c•dt• f11r 1 ~ -.uing· ll<.:g"tJitablt· l .l() llcl' of a <: ity. f o~ r 

t he p11r p1J~<.: 11f purclla::: in~. erecting- 11r e~tcndtng- t-lenric ligl•t 

p lants 111 ;tllti ... : ipali"n Ct f thL' r<:: n .: tlll<.: -. "f tht: c tt~· . :\llcl b t·f<,rc the 
dt:bL therefor j , tTUttt·d ; and I \·cry <.eri~ttt ..; ly d1111 l>t the authority 

o f a ci t y tu i~ '- uC its IJnt HI..., ft,r thai J H l rpo~c in :uh an(e u f th~ 

c rt·a ti• m ,f :t cleJJt C~mtractcd (o r the ptt n·hasc, l"I'Ct:li t lll •H· extcn

siull of such pl :tnt s. 
It 1s within ll tl.' po\\'t'r "r ;, city, c- k :trly . t., cont r:td <1 d<:ht 10t' 

the c~lt·n!"· l nn ,, f an dct:tr ic lig-h t plant. I t m ay i~·stte its c ity 

warrants a-. :111 t:\·i d t: nc ·of '>t JCh cleht. and when the e~tension i:> 
cc•mplctccl, ~ JI H I ihc e ntire dcl;t inct tlTL·cl , then.~ c: 111 1Je Ill> douht 

as 1iJ it s rig-ht tc, issue it-. neg-otiable hondo:; fo r the purpose nf 

taking up such w; tr r; u1t s and funding· its debt. 

Yc,urs very truly. 
('li t\~ . \ \". :\·1l' l.1 , AN. 

SaEttrFFs - CoMPENSATroN oF- The acts of the Twenty-ninth 
General Assembly became a law on tbo 4th day of July, 
1902, and sheriffs whose compensation was increased 
by such a.ct are en titled to receive the increase from 
that date. 

Des l\loincs. September 4, 1 <)02. 

J IUN. \Vli.I,JJ\1\•1 LAIW ABEJ·:~ ]1<., 
Clermont, r.nva . 

l )J.:.\R SrR - I ht-g tt) a clml)\\' lcd gc the recei pt n f yt111r fa vor df 
th<.: 3<1 inst. 

1' hc ac t of the la ~t g·encral a ssemhly lixing the cumpensation 
11f sheri ff =' \\'Cnt into c fTcc t t Jil the fo urt h d:ty u f July , and the 
compl'ns~ttion \\'h1ch the :--:h~riffs o f the \'a rious counties o f the 
s ta te are enti t led t iJ recein:~ fmm and n fter the fourth day o f 
July. is that "'hich is li .xed by the a rt of the 1"wcnty-ninth Gen
t•ra l .:\sscml)Jy. There i:-; IHI CtmstitutiuHal or ~ lat\ltory pruhibi 

t ion aga inst eithn increa si n g o r diminishing· the compensation 
Df sheriff'~ d uring the ir term nf ofticc, a nd the lcgis l:t tnrc has the 

r ight t o t·ithl'l' ith:reasc- o r dimini l>h s uclt compensa t ion at w ~ !l, 
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awln1a\· li .:-... the utnt· wh\.:ll .... th.' lt t i H'f\.':1-...t ' ,,. dliHllHlt u m .... h ;dl t :tk"· 

cff ect. 
In the l:l'e und1..·r t'dll·.J•kr:l ti " n tltl'\' h :l\' t' ti"t·d i h.tt d :nt· ·"" 

the ft..mn h dav of July. li)<L?. \\ lll·n tltt· an t• ~o •k ~..·t'fn·t :h ;1 1:-n, . 
\'.,\1 ..... \1..' 1'~ ' llttl~ · . 

l' I I . \....; . \\ . . \ Jt 1.1 . ·\ ~ . 

SuPERIOR Cou ~-tT :--; - E~TAlH,J ~ n~tENT ot··- '"''hen a. suporior 

court is cstabli:;hed by a. \'Ole of tho peopl ~ . tho jud~e 
tbcroof rn us t bo appoi n te<l by tho Governor, a.nu w i 11. 
hold office until the next general election. 

.:\ lt<. E . I.. . l ·:u .wrr, 
Ocl " ·cin. I o\\': t. 

D1·:.\ t< ~II< -- I beg tu acknt>\\' lccl g<.: the n~ccipt n f your favor i> f 

the 3d in st. 
The pr• >\ i:..iuns v f ch a p te r t) uf t he l:tws o f the T\\'enty-eig h th 

\.c.•tH..·t·a l .\ :;-,emhly ha,·c gi,·en me a g-<nld d eal o f troul>lc in plac 
ing a ctm st ruc l it m thereo n. I h :t vc fin;dly. how ever. r~tChed th i·; 
('tmclusJcm, \\'hich. while 1lt >t en tire ly sa ti .:. fadnry . is the u nly (ttle, 

as it seem ~ tt > me. which can b e n~ach <.:'d tiiHicr thL· pe<..:ullar woPl

ing of the act. 

The pn , ,·isinn o f sect in n 1 ts: 

'' L:pon the pe-titio n o f o tw ltundrcd Citizens of any such 
city, t he mayor, hy and with the cun~cnt u f ~he c.mmci l, 
may, at lea .... t t e n days bcfnr(' any g-eneral t•lccllun, • .s~u~ a 
proclamatio n. submitting· tl) t h e qttal ificd ,.,J tcrs 11f sa1 <_l c~ty 
the quest io n uf c :--;tal>li.;;hing- s~ticl ClJ\ll'.t. SIJc,ul <l a nt;lJonty 
<>f all (If the ,·u t es ca st at such elcctwn upo n s u ch prlJ)lt>
s itio n he in f aYot· o f s~ id court, the same s h31l he thereby 
est a l> I i·s hcc.l. " 

1)his part u f the scct i<•n is clear. :tnd Ill > ques ti o n can ansc .1s 
to its cuns trutt ion . The court nnt -.t l>c <.:-; t :lbli s he d by a majt >rity 
,·ote o f the qualified n~tc rs of the cit y a t a g-enera l c l cc~ il)ll . 

The next prov ision is the one w h ich is difficult o f mtcrpt·c ta-

tio n , that is: 
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''Thl' jndJ:t' ' f all ... uperior cuurb ll(.W ur hereafter esJab
li•hL"I ~hnll he c:ltctL~I at the last general election preceding 
tlw t•xpiration of the tenn of office of the pre~t mcum
hent.'' 

'l'lte legi~laturc could har<ll) ha\"e chosen language more dilll
cult nf con~tnlrlion. ,\ jmlg<.· or c•thcr officer can not he elceted 
tu an ,,ffice '' hkh rJnc, not rxi,.t. ;md there can be no pre-ent 
incumL~."11l in any office "hich ha-; not yet been created under the 
prm isiou of the tatutc. But as gi\ ing force to all of the pro
vi.,ion' uf till' •tatutt.', <;<1 far a ... can po!:s1bly be dl)ne, I think that 
the wurt !>honld fir.,\ he crcatt"l an•l established by a ,·ote of the 

citi1cn" 01 the cit) in ,,hidJ it '' S(•ught to establish the same. 
The ofllc:e i-; thereby crc:ned. but is without an incumbent. ;\ 
vacancy CXIlill> which mu-.t be lil!ed U} appointmeut by the go\'• 
ern<~r undt·r thl' pru\lsion~ of section 1272 of the code. 

In your ca~L· I would Htggcst that you submit to the people 11 
the coming elt"\:tion, tht IJUr:-.tion of t>~tahli~hing a ~uperior court 
in your city. I ( n m:.jolfity of the ballots of the elector-. of U1e 
c•ly arc Ill favor uf th•: c;tal>lishmcnl of such court il is therein· 
estnblishcd lllllkr till' provi.,ion: of chapter 9 oi th~ law'> of th~ 
'I'wenty· t.•ighth C\•ncral J\SS\"'nhly. A certificate from the judgt's 
of the election, showing that such court ba;; been e~ta!Jhshed by a 
majority vote, should then he transmitted to the g.,vernor, and 
upon receipt o£ such certificate, with a ~ho\\ ing that then~ j., a 
\-:\caney in the office nf judge, he will appr.int a judge of the 
court to till •lll:h \'ilC:IIIC:)'. "ho will hold <•tlice until the next. gen
eral election, when his ·,ltccc-sor "ill Le cl~o.:terl un!.lcr the pro
\-i!:kon~ of chapter •> of tJte l:l\\S t•f the Twnll)·eighth General 
\.;•cmhly. 

J sec no othl'r metho.l of prOCI.'tJurc '"' which the m:Jchinerv 
of :1 o;upcrior Ct"'urt can tiO\\ he cn:awd, e:tabli~hed or pllt in m~ 
lion urulcr the la\h as they exi-t. Y<.>ur,. n:ry trt1ly, 

CU.-\S. w. )ILl.Ll\X. 
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L~Nn glJBDl\ tSJONS orr -'l'he pbra:;.e "each go\orumont 
t;uboi~ic;ion" in !'eCtion 1 of chapter (j41 of thl' ll\\\l'i of 

the Tweul\'·ninth heneral Assemllly. refers to a 
quartt•r- 11u~rter ~clion or a lot coutaiuiol{ lc,-s lh;\u 

forty acres. 

Ho:s . M. C. \\'ooi>Rl.'ft', 
l.nnd and Tax Colll'r Chi. Gr<::tt Wl'~tern Hy., 

St. Paul, ~linn. 

I . ' 
1)1:,,K St~t-1 :un in recc1pl of your favor •Jf the ·I' 1 t~st.''. a:.~: 

j
11

..- ;\ CUll trt1Ctinn uf the phr.l•l'. "e-Jch g•>Vl'OIIllCIII SllhOI\'1'\II.•II t 
0 

• (i f tl • Ia \'S <: r th. 'I\\ entv·nlllth ns us<..'il 111 .. cctu.;n 1 ot chaptl'r 10 o It • ' • ' ~ • 

Ccnl'ral \ssemhly. • . , 
Secti(lll .!_\97 11£ the ({t>vi•l"J Statull'!' of tlu: Umt~'il ~tat~- prv-

'ttlc:-: 
. l···· . r . llartcr !.1.'(111111 the "ln cv::rv c;l~t· vr the su IIJI\"1~1<>11 fl a I( · • 

)me:; ru1 tlic ~llholil"ision thLn:.uf -hall run nmth ~nd sou.t~l, 
·uul the .;timer• aml cuntcllt~ of half quarter .,<'CllllliS wlm;h 
'IIHI\ thcrl'aftrr be :;.olrl, shall he a~certainl'~l in thl' m:mnrr 
ami on the princ:ipk' d1rected a.llll pre:;cnl~l ~>)' tl~c . ~
• · ed' · • • • aml in even· ra <' ttl a ri\VI•tr>ll 
111 n prrc mg • . • 1 · · 1 h r '1: i 
of a half r1uarter •t'Cti<lll. the line tnr the t 1\"1 1011 c: c;' 
•hall run ca~t and "est. and the conwr:.: awl contents

1 
o1~ 

qunrter-<1uarttr ~e..·tion~. "hicl1 may t~creaftl'r be soltl, ~ ~ 
he a•l."Crt:litlcd, as 1le<lrly as may be, Ill thl' mam_ll'r am c II 

the prmciple..-. dtrec1a1 3:nd Jlrt..'!'oCri!~l hy the ~'t."tton JliCCC•I· 
• 

1
g· and frnctional ~e-ctu•n!. cont:umn~r f~\\c;r or more th n 

~~~e·l;unclrC:I :uul ,ixty acre-:. sh:11l, in hke m:umer, ug nearly 

\a. •- 11ractic'nble be subdi,'ldctl illl•l 'luart~"f"(jtlarter 
a" n ' """ • 1 • he 11re "CCtlot;s under ~uch ruks and ~~ogtt .au~:l" as tna) • 
sc:rihed 1" the .. ecrctary nf the mh!rtOr. 

'I'he con~ln:o.:hon, ,, hich hal' hecn placed upor~ tlus statute loy 
the rnurts o)f the Unitt>! I St:tte.; ancl of this state, tS that the tn'lll· 

1
,
51 

l:'"cmmcutal snlxlh'l<ion of :1 ~ion j, a qnartcr-.,narter 

M'Ction, or· iort) acre. •• 

1'1n" con tmctirm i~ recognizer! in: 

Carbiu ~·. v,· Waif, .JS low a, 124: 
su~·urt , .. Corbm • ..!5 lol\\a, 144: 
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I:ldriJg,• <'. K11,•/,f, 37 fnwa. tf.o: 
llulldry t •. c;,JJ.mnn, .~2 lo'' a. 46r: 
Srmtlr ~·. £,rJio11, .~7 l•m':l, sR.1. 

While at is tnte tl~t in 'l!l,.li,•illlllg ;a M-ction no comers are 
locatl·•lllltcnntdiatc 1-cl\\t'Cn the '-«'tic>n and h.1lf section cumers, 
Mtc:h comers nrc in Jaw rq;.:udcd a .. ~.,.ruidistant llen\cen the t\\O 

\"'tai.Ji~hed cmner • Tiac ... uh•livi~iun nf t)uarter S«tion:. intu 
half quaner U'C:tion and quarter-fJuamr '«titm ... j.., authorized 
h) net o( con~rl!:-" appro1 rd April 5. tRJ2. 

1'lte legi ... lature of the -tate. ha\nag in mind the deci<.iom l)f 
our "'' 11 court ref(·rretl tu, anrl the prol'isions of the statute, o£ 
the United Stat "'• ancl the regttl:llinn~ oi the interior clepartmcnt 
at thl.' timt- of the tJa'>-:ag~: (li chartter flo of the la11·:. of the 
Twmty-uinth ~11ernl 1\~rnhl>. un•looht~llr 11'~ the r•hra~. 
"each gc•vennnenl uhcli\'i<ion'', a.; referring to the "m:1llest tlivis
ion oi ,, section, namely: a •JUarter-crunncr section, or a lot con· 
taining lr•~ than fnrly :ten·-, 1h .. hm1 11 by the g<Jvemmrm sun·ey. 

Yvur' \'Cr) truh. 
l'n AS. \\". Ml't.t.AN. 

Er.~OT IO~-lbot"TilT or \'oTteRs-Voters whose name.~ are 
not upon tho poll lmolc11 of the 11\St goueral election, 
and who ha1o not voted at any £UbSC\)Uent election, 
mu~t register to entitle them lo vote. 

Ma ScoTT ~KIN.NO, 

L:n·stun, lo\\ a. 

De.; 1\loir.e•, October :zR, 1!)02. 

lhtAR ~ta-Jn mponse to ) our n"t&lle:.t, I make tlte folio" ing 
:m~c ti''"" a to th· r~ristr~ li t "luds nns't be prepared by the 
reg1~1ry ~ for the elt.:tion of 190.:!. 

I tie irl· to prcia~..~ \\hat I ht-re s<w "ith tl~ 'IUit~u~•t that the 
rna~ter i not "ithm the juri dtctlot; of this office. nor one upon 
"h1ch I can c:.xprcs ... an i)lfic1al opimun, unless it :.hould ~ 
c~fcrrcd t? me lly 0111: of the •lcp.,rtrncnt" of the ~tate. l imply 
g"'I\C my \'It!\\ of the: f~lliiU'Il1l11tS of the .. tat\IIC: ;&Sa lawyer, and 
not in my official capacity. 

lll!J'ORT OF T1tE ATTORNl:T-<lGSERAI. 

~tion •o&t oi the code prO\"ldcs: 

nc'' rq;strY of \'011 .. -rs shall Le taken m c;~ch )1.':11 of 
a presuJcnt1al dcction Fnr all other state or municipal cit<:· 
ttons, gener.d or "JlCClal. the rcgt ters hall prqtCHt' a new 
r<:glstf) l)xok tu ead1 year, by COJI)'ing front the poll I»:Jk 
of the Jlfettding ;:eneral election all the name~ found thr:retn, 
arltlmg thc:rrto th('\';c.- oi all per ... :xts rq.,>isttreil nncl \'IJtmg .at 
nny thscqucnt rlt"dimt, '' hidt OC\\ rcgt lf) book hall ~lOW 
nil the i:acts 11£ qualitlcati n oi each 'ot"' n~ they nppe;~r • n 
the last Jlrteeding ~gt~tr) book. which. \\hen thu' m:ule 
up, shall lte used at c:ach dcction until a new rq,'l try br.>Ok 
j., lrrl11o3rt~l "' requir\'fl IJy law: EH"l) pcrl"lll thU"' r~•·
to~d shall lc con:.iclcre!d as entitled to \Ote ,,, any cl«tton 
at '' luch sa•tl rcgll>try lxlOk m:ay ,,.,. \14C'\l, unlc!l• hi ... n:~mc 
,.Jl!lll be dropped by the cnrrn:tion oi rCRi tnllion. a nuthor-
ll~·d hy Ia":· 

Unol"' the pmn iow. of thi· aon tt is the duty of the regis-
try hoanl to pr~parc a new rcgi:.H'y bo<.>k in c:~t h ;>ear, b~ copv· 
ing fro)fll till' JI!)IJ lsr·d• or the prccedmg ~~~~rnl election th•· 
nltmes of all of the per-.on ... \\hv '"teol at that elt:ction, and by 
a<lcling tht:rettJ the name' ,,r all tl~'\:tor rrgister<'•l nnrl who \'nte•l 
:st .uw nl.l$l'lJI"-111 election. The h:)<ol\ w JIICJ),'Ifetl CO!I\IIhtles 

the r~i tr~ list, an<! tile persons who~ lt:UliC.• nre thus carried 
~,m to the Itt'\\ hr,>"k •"'l JHCpare<J. arc enhtled lu VlllC \1 llhOUt fnr-

tht'l' ret;i!\lrlltiun. 
It follm' ~ from the JlftWi,.ion-. CJf thi- r.t ::tio•t that the names 

(.•£ JleffiO!lli ,,Inch 1\C:n' upon the rcgi,.try h~t at tb~: l,,st pres1tlcn· 
ti.'ll clc:clion, nnd "hirh olo not appear UJ":ln the poll llo.xtk of the 
last gct.tT-11 election, can not be carriru forwurd and cutcrnl upon 
the new rcgJ5try hook, as the tlllllln of th •5e only w'10 'l.'oted 
nt the ta~t general election, an,J \\h !SC n:uucs apl'ear Ul.t<lll tl.e 
poll h >Olrs of that election, ant! 'lu:h others a.s 'oted ;n a sui>Se
<ruent cl«tion, are entitled tv be tim entcre,J in the new rcgt try 

hXlk. 
All \1ltcr , who5e names are n<Jl upon rhe p; II t,.x.k of the last 

Geti(T31 dection. and \\hO h.'\ I e not \'()ted at an) ~uhsequmt elec
uon, mu-t appear hefore the regi•try hoard ant! n'J:i tcr as elect· 
ors, to enutle them t•) \'Otc at the election for whkh the new 
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rcgi!, lry bu< !k is prc1Jared, 
upon e lccnc,n day, if they 
1082 o f the coclc. 

subject only to the righ t to register. 
fall with in the pruvis ion<; uf section 

Yours ,·ery truly, 
CIT AS. \ v. ~1 L"l.LA :-;. 

01:3'rEOJ>A T HH -HJj; - .EXAMINATION 01!''- A ll osteopath \VbO bas 
fa il e.:l in his examin ation is entitled to·a, second exami
nation witb in three ntcnths t he reafte r wit hout fu1•ther 

fco. 

Des 1\lfoines, December IO, 1902. 

D~L]. F. KI~NNl~DY, 
Secretary .)~ta.te Bom·d of J\1cdicol Exa111inrrs. 

Dl·:AH. Sm-Your letter of the 8th nit., asking whether oste
upaths \vho fa1 1 in an examinati1111, arc entitled to a re-examina
tion hy the boa~d without the pay m C1ll of an add itio nal fee, is 
re<.:e i \'Cd. 

Scdinn 2.=;8,3, as :1mendcd h y the Tn-cnh·-ninth General As-
sembly, provides: • . 

11Til e _f•ee_ for said cx.aminali,)n , which ~hail ncco1npany 
the apphcat1on, sl1all be tert dollars, and the examination 
shall he conducted jn the sa1ne manner, an<l at the same 
placeJ an.d on the Barne date. that physician s are examined. 
as prescnbed by section 2 576 of the code." · 

Section 2576 provides : 

'(Any one fa.iling in his examination shal l be entitled to 
a second one ·within three months without further fee." 

Const rn ing the provisions of the..'>e two sec Lions together, as 
they must be, 1 am of the o pinion. that the provision above 

q_uotcd from section 2576 must be held to apply to the examina
t ton of osteopath~ as weH as to physicia ns, a nd that any osteo
p~llh who h~s f~tled ~n _h is- examination shall be entitled to a 
seco nd examlllalton wtthm three month s· thel·e·1ft..e1· , 'tJ t . .t 

t l f 
. . t , Vl lOU l tlr-

lCr ee y · ours very truly, 
CHAS. \V. 1\1.ULLAN. 

R.EF'ORT OF TH E ATTORr\J.::Y-GE l&}RAL. 

ltoADs - ltoA u SuPE RYlSORR - The 1·oad sn per" i~ors c1cct.etl 
at the g eneral election in the yf\ar 1 ~02 h old office 
until a consolidation of the road dist r icts nnder t l1o 
township Rystenl. 

ll or-.: . \\·.H. l~o\\1. .\~t), 

Harlan. 1 uwa . 

D 1~ :\R SlR - Jllc:Jsc panhm Ill\' deb,· ill all:-.\\·erino· \'Ow· letter .. .. b . 

qf t l H~ .. ud <Jl Ortulx:r. bnl ab!"ence fr~nn m:· o ftlcc and the press-
ure n( l n t ~inc:'s ll ;t;.; prC"\'etlted m:: reaching- it be fore. 

"l ~hc matte1· is not one up()n which I sh otlld g· ive <'tn L>ff1cia l 

upi ninn, unlc'ss it shou ld be re k rre<l to 111 c lly ~n1e l)f the depart

ments of the state. of which I ~m the lega l ad viser. 
;\ sa matter of cou rtesy to yon. 111 •,,-e,·er, f w ill ~ug-g-est tk;t 

secliu n J 07 5 of the code provides: 

' ·_\l the general electi on in cJch c,·e n-nnmhere<l year. there 
:-:hall be elected in each c:,· il In\\ 11:->hip. O tiC lOwn.ship clerk. 
and wh<"'H! n<l l <Jt l•crwisc prnY i<l<-<1. nne a. scs~or , :1nd one 
road s upen isor in each 1'\):\d d i:trict . l<) he elected by the 
\ 't)tcrs of such di strict, whn shall IH'Icl their offi ce for the 
tem1 o f two years." 

1 f yo ur county 1s under the t •hl road dist r ict system,, there 
wa s undoubtedly elected at the las t general e lection held in No
vernber of t he p resent yea.r, a road su pervisor in each road dis
trict. I-I is term of o ffice vvould be tv,:o years from the first .I\1on
d a y in Jantw ry, J903

1 
exceJ_)t for the provisi o ns of chap-te1~ 55 

of t he acts of the T\Yenty-nitlth General Assembly. The road 
supervisors. elected at that time, shou1c1 qualify on the first NJfon
day in January and hold their r cspecti\'e o rfices until the tak ing
effect o f chaptct· 53 o f the J;nvs o f the T~venty-ninth General 
Ass~mbly. when the consol idated townsh ip system wil l become 
effective un<ier that act. During their period <,f office they woulrl 
ha.v.c the control and supen·ision o( the ro:1d s o f their 1-espective 
districts as though no such law had been enacted by the Jac;t 
general assembly. \:Vhen the consolidatio n provided for by chap
ter 53 is accomplished. and the new sy~tem inaugurate<l , their 



·, 

288 R~PORT OF THE ATTORNEY-GENERAL. 

duties as road SUJJ.erv isor \-\·ill nc-+cessa,-ily cease, a nd t he improve
m ent and can31 of the 1·oads o f e'ach consol idated district w11! 
then fall within the duties of the township trustees_ 

Y CJUr~ ,-ery trtt ly . 
Cfi:\S. \V _ XI tJLLAN . 

CoNTAGIOus DISEASEs-BoARD oF 1-f.EAIJTR-PEs'l' HousEs
A board of health of a city h as power to erect, nJain
tain and control a pest house outside of the corporate 
limits of the city. 

Des Ivfnines, December 12, 1902. 

HoN. DECL G, MoRGAN, 

Counci I Bluff-s·. J Ol\' a. 

DgAR Sm-Your fa vor of October Jst has been upon my desk 
a long time, and pressure of o ther business has pfevented n1e 
ftom answering befot·e. 

iJ will cal1 your attention to section 2 57 s-a. which is founrl 
upon p;1ge. 272 o f the supp-lement to- the code, re lating- to the loca
t ion of pest hous·es fo-r the treatment o f in fect.ious or contagious 
diseases. 

By sections 2575 -a and 2S75-bJ the legislature undou bted ly 
intended to provide that a city should be allowed to maintain 
a pest house or hospital fo r patient s. affected w1th contagious or 
infectious diseases, outside of the city limits, and that the munici
pal authorities should have' exclusive j11risdictio-n and control of 
su<;-h pest: l)ouse o ~: hospi tal. That if a co11trove-rsy should arise 
between the city and the local authorities ou tside of t he nlunici
paJ cq.t-poration, as to the erection and n1aintena.nce o f such }X->"St 

hnuse, such controversy shall be referred to the president of the 
state boar·d of health_, \:\,rho sha ll forth·with appoi nt a comtnitte(; 
of thr.ee, who shan, upon two days' notice to the parties 1nter
ested. invest·igate the matter and make such order in the premises 
as the fatts wan-ant, a11d that their order shal l be final. 

.If for any reason the township ou t:s-ide of your city objects to 
the location of a p~st house \\t-ithin its limits, the ma.tter shot1id 
be referred to the president of the ;>tate board of health a com-
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nnt tt.~"' sh ould lx: :tppu:nt ed h_\· h im. and the 1~\c1tion l){ th~ p~.' :-t 
h e ruse d c..' tt:'l'n 1 i nt'd l.1y sur h commit! t1\.~, <'l.nd when -s1_) detcnn i ned 
tht' t -rder m:l(le h - t he connnittt·e i~ fm:tl a nd CPnclusiYe . 

Y<nll-s \ ' t:ry truly, 
CHAS:. \\ ' . l\:1 Ll l .f.AN. 

An~ti~si o:-: TO THE BAR- (J l'ALIFICATION ANn ~·XAMI~ATION 
OF APPLJCANTf.:. - - 1~\'idencc of pre liminary educn,tional 

qual ifica tions rnnst be presented to the board of state 
law exan1iners in the manne r req uired by t he rn l e~. 

Des ?\{oincs, Dtx:embeJ- 12 . l 901 . 

A-trc Cn ,\ s. :\. GREC(JJ{\', 

Dean of Cnllrgc7 of L (r<l' . . ')~tnJc U ni·~·crs.ity) 
1o ,-va Citv. .. 

;\fy Dt~AH :\'lR. GRECOHY-l beg to ackno\\·ledge the receipt o f 
your e~teen1ed fa vur of the r I th in st. 

I full_y appreciate the situation in \·v hich you fi nd your:;elf upon 
the question of admitting students who are not graduates o-f h · 

h l-gh schc ,oJ tn yvur l;t w clas&. The hoard of law examiners h f.iS 
encountered this difl-1cnlty since the time ot its organizationJ and 
it has so far adhered to t he strict n1le that the applicant f01· 
exa minati on must bJ-ing his certificate of gTadualion in the regu
lar course o f study ft-om the school from '.vhich he graduated, o r 
st1bmit to the prehminoxy examination requiJ-ed by statute. 

Our reason for holding- to the strict rn le 1s largely because 
applicants for exan1ination for admission to the bar who had not 
r egulat-ly graduated frorn a high school h avj11g a tou_r·se of three 
ye;:trs, appeate·d t O; find no ~--erious difficulty irt. obtaining cer tifi
cate~ horn superintendents nf schools that they had taken the 
ful.l three yean;' cot1r se although they had nc}t graduated. Others 
pt~csented oertificates that they had taken a cout-se of stqdy fu1ly 
equal to the three years' course of a high schonl which fit tf!d 
pupils for e ntrance into the Io,va U n.ivers1ty. \,Yh1le others pt·o
duced certificate-.:-;· and affidavits frorn princ.ipals ;1nd superin
te-ndet1ts of high schools that, \vhile they had not gn.!duated hom 
any h.igh school, the1r edncatio11al qualificat-ions wet·e equal to 
those of a high school graduate, and such t:1S '"':-ould admit them 
to the state univ er sjty. 

19 
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'ro simplify rhc difficulty in dcten11ining tlte ,·;.nious questions 
arising und er ccni ticates and aflida,·its g·i,·en by sehoul ~upenn
t <.: n dent:-., lhl· Loard a~lupted the :: imple ruk that \.'J.C h appl icant 
mu::.t pn.:~<:nt h i."' diplc ;ma or ccrt if1c:t te cJf gradu:ttiCin, \\'ltich ak•v~ 
"·oul<l lx: accepted as evidence of his educational q u al ification:>, 
L> r sulm1it tu tlH: prelimina ry cxarnin:nion required . \Ve ha\.·e 
fCJu nd tlt i-; nde t11 l,<.! a good o 11e . as no\\· e\·ery a pplicant for :1 

Ia\\' <.:xaminati •Hl undcr . ..;tands that he must be a graduate o r· 1. 

h igh schuol, ac:ulemy or c.ollege, and p n.'sent h is cert dicate of 
gradu atio11 as e,· id<c:nce o f tha t fact, or take the p reli m ina ry ex 

am i I I< It ion. 
I IH~Iic,·c the ru le established by the hoa rd to be one w hich i£ 

very l:ent:licJ:tl t" studen ts w ho intend to enter the Ia \\· , as they 
knuw in ac h·ancc that they mu :> t cnmpletc t he ir cou r~.;c o f st u dy 

and gradu a t.c lwfore t h~y can he adm.itted to t h e bar, a nd if a 
rule qf t hi:-> character sht)u ld be adopted l:;y t he univer sity and 

g-en<:rally unclerstiJo<..l throughou t the :-.tate. L believe that 1t 

\\ (Julcl l>e equally IJenefic ial to t he u nivers ity law class. 
\ Vh ile, as is ~ugge~tcd in your letter, it seem :-. a hard s h ip to 

rcfu~e a 111:ut th<: r ig-ht to en te r ~who has pursued three fnll years 
of study an<.l h ring-s t h e proper certificate rhcrevf, and accep t an
other studen t who l11·in gs his diploma of g raduat ion sh owi ng t he 
same course. it is perha ps a q nestion o f d ifferen t forms c f evi

dence, ln1t tht: e,· idence which can be acccpl'ed in cases of t h is 
k ind 11111st be d t!tcrmined hy the board o f Ja ,v exam ine r s a n d t he 
oftire r :-; of th e un iversi tv: and so fa r t he board has thou O'h t it . ~ 

w i ~e I• ~ nccept nn nt l1 cr fo n11 than the di p loma of gTadua,t io n , 
a nd the resu lt lw,-; hecn verv sat is f<:tc torv. . ~ 

I f you ahnnd1111 thi~ form of ev idence. a nd perm it cc1·tificate~ 

.~6\'l~n l>y schotJI su peri ntenden ts m· p rincipals, \\'ho a re disposed 
to fa ,·or :mel :t:-::;i!-.t young men wishing to e nt e1· the Ia '"' class, 
tlw ~t:lncl<trcl rcq11i rcd hy the statu te wi ll u nqucsrionahly be low

ered . and thc rcsnlt \\'il l be detr imen ta l to the Ia\\' cla~;; and to the 
b;lt- n f lhl· state. 

1 \\'ill submit a copv of vou r letter to the different m em ber s - . 
of the board. and ask them to give me in fu ll their views u pon 
1 he q uest ion. and \\'i II then w r ite you agai n upon the sub ject. 

Yours very t ruly, 
C n As. \ V. Muu .. AN. 
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~HEHH'F~ · - FEb;:s-A sheri ff i:-; e n titled to retain all 1n i leag-e 

col lected by him in t he ser vice of ci ,. i l p roces$. A 11 
other m ileage recei ved by hirn mnst be a ccounted fo t· 

to the county, au d he must acco unt for and p~ty over 
fee~ r ecci ved by him when acting in his officia l 
ca paci ty in cases before j u~tice~ of t he peace , mayor~ . 
refe rees, e te. 

Des Moines, lo\\'a, December 1 ~. 1902. 

l -l 0 N'. T. 1\'1 . l\·1 c A I) A t-.·1 . 

!\1 t. P lea sa nt . l u \\' a . 

Dt·:AR S JR-Pregure of lm sinc:-;s and absence fro m uw dA1cc 
ha,'e prevented my ans\vering- your fa.vnr nf the :qth <~f Sep
tember befnre. I may also suggest that the matter is not nne 
u pon \\•h ic h I should give nn oHicial opinion, u nless t he same 

should l.>e referred to me by one u f the clepa rtrnents t)f the st;ltc, 

of "'hich 1 a rn t h e lega l ach· iser. As a matter of C(Jtlrtesy. how
ever, I w ill say t hat section 1 o[ chapter 27 uf the acts of the 
'1"\\'enty-uinth Genera) Assembly specifically provicles that the 

sher iff s ha ll be alloweJ to re tain al l m ileage collected h v h im 
in the se n ·ice of civil p rncess. T here is no provisi()n con ... t :.t ined 

in the la \.V vv h ich perm its him to do sl) upon crim inal proce'->s. 
l t therefore logically follows that the legislature. ]laving spec
ifically prov ided what mi le:1ge may be retain ed by Lhe ; h eriff, 
a ll n ther. received by h im is excluded. f rom the p-rov is io n o f th e 
·s tatu te, a n d he must account to t he county for the sam e. 
A~ •to whether he m ttst accon nt fot- fees rcoeived in crirn1nal 

cases befv1·e justices !(>f the peace, mayors, federal 1 eferces> no
ta.ries. e tc., 1 t h in k the true r u le is this: vVherever he is c:dlcd 

upon. as ~hcriff of the county. tc, act in h is o flicia l ca pacity, t he 

fees \\'hich he receive~ fur the service he is thus requ ired to per 
fonl1 must l>e accounted for to the county. J L is im possible to 

g ive an ah.c;tract t-ule mnre clearly tha n the one stated, 'vh ich 
wil l apply to a l1 classes c f ca.,;es. Vtnt rs \'<: r y tru ly, 

C 111\S. \\'. !\luLL.~~. 
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AnMrssroN To TffR BAR - QaALU' ICATIONS OF APPLIOANTS

Exami n_atiou as to preliminary educational 4ualifi
cations n1ade by per~ons other t han the state board of 
law examinors will not be accepted by t he board. 

Des Moines, December 18, 1902. 

lfo N. C11M;. ~- Gn.Econv, 

I uwa Citv. 1 ow a. 

Yfy DEAR CRI~COL{Y-Enclo~ed herewith J hand you t he let
tt1·s of the c.Jthcr members of the state hoard of law examiners, 
rela ting to t he questi<lll of proo f of the educat ional qualifica
tions c,f Jaw students. which I will be pleased to have retun1ed 
tn me aftc1· you ha vc read the same. 

I h<1 rdly see how it is possible to make an exceptio n o f the 
U nive rs it y, so far as the exan1ination of its law class is concerned}" 
~llld to pu t such examination on a basis different fro m that re
<]llircrl of other law schools. If the state botlrd should adopt 
the ex:.t.m inatio n made by the University examiner as to the edu
cational qllalification of the law ~ludents, it could be very reason
ably urged lhat the same rule should apply t·o other law schools; 
and if t h is should be clone. one of the results, sought to be at
ta ined by the e-nactment of the law under which the board is ap
po inted, would be enti rely lost. 

Jt may be suggested that the Univer sity is a state institution , 
and lh.a.t therefor e the exam ination made hy its examiners as to 
the eclucatio1ial <]ttalification of students se.cking to e-nter the law 
dass, should be accepted by the state board. T can , h O\\'ever, 
hanlly agree with this proposi tion, as it seems to me the Unh·er
sity is simply a sla te ins1 itu tion whereby the s tate furni shes to 
it~ r~euplc a n OJ>]JOJiun ity tO .acquit·e an education, and w hen its 
~tudcnts ha ve taken the <.:ourse prescribed by the "Cn iversity 
they a.re then ready to apply for admission to the bar upc n ex

actly the same footing as though they had taken a like cour se 
:1 t any o ther institu tion of learning. . 

1-{o ld ing this view. 1 am unable to sec how the- board can ac
cept any exam inat io n as to the educational qualification of la.w 
l"tudent~ in lieu o f rthat required by the statute to be made by the 
l>oartl. 
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Per~onall\ · I ha\~C n .. dou bt tlwt the cx:unin: tt iou nt:hk by 
yvur ex:uni1w r \\"tltdd . tu :--:ly the lc:t:'l. he a ;; th.H-i.> llgh a:; ,, 11~. 
m ade l>y the board. bnt t il~.: 1:1.\\' n:qtllr~..· .... rh:tl :-tpphcan t~ f, 11· 

~dn_1ission to the l>:lr. wh11 arc nnr gcadn:Hes, ntu =-t take a p r~..·
lnnll1a ry educational c.xam in;al iu n. gi,·cn IJ\· the ~tare b~..}:1r<l <'I 
la,v ex:uniner.:>. Lcf~,re they arc admitted .ru the law t:xam111a

tion, and th is pr.o ,·isinn sh ould. in tn~· v p iniu 1l , be c:trricd '-'ll l ill 

le iter and in spirit by the boa rd . 

:\o stu de11t will ~lifTer a ny hardsh ip by ;l s trict enfo rcement 
()f this rule~ r ( he is. not a gra<.Ju;lte at the t inlc that he enters 
the law cl:tss. he knows th<ll he must submit t11 a p relim inary 
exarninatio n heivre he ~.:an be admitted to the har, and he m u ::;t 
prepare himself fD1· such e:--:<1mination. 1 f hy any chance he 

s ho uld fai l. snch failun."' does no t prevent his taking a second 
e xaminatil) J1 and l;eing adm itted a ft er he has prepared himsel f 
therefor. \ 'ours ve t-y truly. 

C HAS. \V. 1\1uLLAN. 

RoADS- LEVY o~' TAxEs F'OR- I t is t he duty of the tow n
shi p t r ustees a t their Apri l meeting, 1903, to levy the 
road tax for that year , and a lso t he road tax Ior the 
year 1 904~ t he road tax of 1903 to be collected and 
expended as provided by the code prior to t he acts of 
t he 'I'wenty-n inth General Assembly. 

Des l\1oines, January 29. H)OJ. 

HoN. l-. P. GRE~NLEE. 
Red Oak, }(nva. 

Dt-:AR Sm-I l:eg 1:0 acknowledg-e the receipt of _your favor of 
the .26th inst. 

Under section I 540, as a m ended hy the Twenty-ninth Ge n
eral J\ ssembly, I think 1.he 1ownship trustees must levy the prop
erly road tax fo r the year 1903 as provided in that section .1 f 
t he code bcfnre it w~s amended . ' l'h is tax is to be pa it.l in ca:-.h 
and t< ) be co llected and expended during the year ICJOJ. T hey 
musl ·also in 1903 levy the road. tax fo r the year r904. whirh 
s hall be ~ cerli fi ecl to t he connty a uditor a n d entered ~1pon the tr1x 
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bnukfi and cullectcc l b_v the county treasurer a<; other taxes; that 
is, I he k:vies for 1903 an< I 1 90-+ must b·ctl1 be made in the spring 
o f H)OJ, the fir~t Jc,·y tc , he ccJilccted ;lnd expe11ded. as provided 
by ~ec:tiun J 540 qf the cndc, during 1903; tl1e o ther le~·y to be 
certified, cc·lkctcd ])y t he county trcasq r er n. nd IJ.e made available 
for the year J 904. 

f see no ohjedio11 t<) l>ntll Gf these levjcs hei ng made at the 
."\pril. l<J03, meeting-. and at rhe same time, ~rnd I th ink th is was 
the i11tent uf the legi ~lat un: in amending- section 1540. 

In reply to your qt1csti()ns submitted I will ans·wer
.First-"r'hat iL :.s the duty of the to\'vnship trustees at their 

,:\pr il, J903, meeting tu levy the road tax fo r the year 1904. 
Scconci-That it is their duty at thei r Apri l , r903. meeti11g 

to levy ihe road tax fur Lhe year 1903, which sha ll be collected 
;~nd <:xpent!cd as pl·(,vided by the code before the amendme11ts 
m:tclc in chapter 2 of title VTU by the 1\ventv-ninth General 
/\ .ssem bl y. . 

r think )'<All. interprctatiun of the Statute is the COrrect One. 

a nd that the acts of yot11· board are in compliance with t he pro-
vi:lions of the law. Yours very truly, 

CHAS. VV. l\1uu . . ·\.N. 

CoLL ATERAl, I NH&ltl'l'ANOE TAx - A bequest by a deceden t 
t o a. priest t o pay for services t o be r endered in per
forming masses for t be soul of t he deceased, is liable 
to collatera l in b eri tance ta x. 

lfoN. G. S. G1LB-l~R'fsoN 
> 

Des "Moines, February 5, r903. 

T1·easu1·e1' af State. 

· DltAR S1 R - l have g-iven the quest ions ra i :::ed in the. Jetter of 
~1 CS5rs .. Longueville & J<intzinger of Fel.:rru;uy Jd, consider a
t ton, and beg· to make the fol1owing answer thereto: 

Section 1467 o-f the code pt·ov ides: 

. r./~11 property within the jurisdiction of this state and 
~ 11y ~ n terest the1·ein, whether belong-rng to the inhahitants 
of th1s state 01· not, and whether tangible or intangible, whid

1 

•. 
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~hall pa~s hy will <.:r by the :'t:-ttute~ o f inhcri\;'\ll~Q. oi thi~ Ill" 

;tny •'the-r state. \ 11' by ck·ed . ,~T<lnl. ~;tie u1· g·ift. made or 111 -

teuded tn. take i11 pu.s~e:-:::;inn o 1· i11 enju_rmcnt :-tff tT the dt.."a th 
,,f. t he gTrtlttor l ) t ' dunur. lL> :uly per~tHl in tru~t o r ot h~r
\:\ I.se, dller titan tn C>r f1 1r the u se ni th0 father. nwt11er. lm~
hnnd. \\ tf.c . lineal d<:•scetJ<Iam. addp{ed child. the li neal 
desctn<lant oi an adopted child ~ · f a deccdl'tH, or to ur t1H" 

chil ri table. -ed ucat lOna 1 ur rei igi\Ht-.: :'ocictie~ [)r ins! it tll io ns 
,,·ithin this ~tate, s lHtH be suhject to a tax nf t'1\·e per ceiltt111 t 
n i it s ,-alue-. nboYe th-t~- ~tun of one th(lu~:1nd dnll ;h~. ~tftc r 
the pa_\' Jl!Cnt <Jf all debts." e-tc. 

'fhe prnvi~io11s t') f this .sectif'm are dear and explicit. and :10 
qucstiun tal\ a r i;-;e as tq their proper cunstrncti<)ll, or the char
acter o f propert·y '"hich falls \\'ilhin its J-H·ovision$->. 

Jn the estate of Anton Hemmi unde-r consideration. it appears 
that the decedent hequealhecl o ne th<Hl ~an<.T dollars to t hree d i f
ferent priests naxned in the \\' ill. 1t i~ cla imed by tht~ t·x<:cHtot· 

that such bequest is not in the nature of a legacy to the:-;e prle~t!', 
b u t i ~ money :;et aside to them for the payment of sE"rvice~ to hc
r c ·1, lered. 

The positiol'l is clearly untenab-le. TU1e m<mey so gi,ren to the 
priests passes hy the \\·1 11 of the decedent, and take<; eff.ect after 
his deat h, and it mctkeF. no diffe1·ence w hether it is in p:ty
me-nt of serv ices lo IJ,e thereafter pe1·forrned. nr wheLher it is a 
legacy given w itho-ut any services to be rendered therefor. f\ny 
p t·nperty which passes by v.- ill or by dee·d, gran1, 5ale t)r gift; where 
such b-equest ()r property conveyed by deed, grant, sale or gift. 
is inte11eled tu take effect after t he death o f the testato-1·, g-i·antor 
or donor. lf given or co11 veyed to any perso11 other than the 
fall1er. m other. husband. wi l:e, lineal descendant. adopte(l ch·il(t 
lineal de~cen<lant of an adopted ch ild , OT to or for charitable, edu-
ca1ional or rell~·ious societies qr institutions withir\ 1.he s tate, 1& 

subject to pay the collateral inheritance tax tm<.k:1· the statute. 
The one 1 bousand dolla1·s bequeath-eo by Anton }{ernmi is 

p roperty conveyed by hi s \Vill and passes, to t he ~nj oyrnent CJf the 
beneficiaries after his death, a:n d the [act. that such beneficiari,esl 
in considerat ion of such bequest, are to perform rna.sscs for the 
soul of the decedent. docs not take the p roperty so given out 
of tbe class wh ich is liable to pay the collateral inheritance l:uc 
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'l'he fact 1 h<.Jt the sen· ice~ to be rendered by the.: pric-.t5 a re of 
a rc.:Jig1ous characte::t- can make nu difference, as the statute only 
(;Xcmpts pnJpcrty ~i,·en for charitable purposes u1· to eduGttlOna1 
or religious ~ocictie<; or institutions, and a priest does not fall 
w ithn t any of rhe classes or in;;titut ions to wh 1ch prc;pcrty may 
be given by a decedent a nd be exempt fnm1 the collateral inher
itance tax. 

1 think the one thousand dollars so given by the wi 11 ()f .-\11 tc:n 

llemmi is liable to pay the collatera l inheritance tax . 
yours very tru l r . 

CnAs. \V . .rvlu u .A N . 

SHERil.t'll'S-~'JJ: g!:)-- [f the receipts o f the o (tice recei ved by a 
~horiff with t he sala ry allowed by the boar d of s uper
visors do not a.mount t o the sun1 t o w hich h e is 
e nt itled under t he statute, the deficie ncy must be 
made up by t he county. 

Des Moines, Feb r ua r y IO, 1903. 
:Mu. j. P. 8oss1·:n:r. 

l )rimg ha r, 10\va. 

D ttAH SIH-l beg to acknowledge t he rece1p l o f you r favor o f 
t h e 7th inst. 

w·hile the ma tter concern ing which you vvr ite is not on e upon 
w hich l ca.n e.,-.;:pr e-ss an o tncia l opinion, unless the sam re' s ho n icl 
be refer recl to me by one o f t he. depa rtme nts o f the ~tate, o f w h ich 
I ~m •t·hc l e.gJa~l adviser, u pon a n actu a1 case pend ing t he re in, I 
w i 11 m ake t he following suggestion: 

Yuu r county having a popu lation o f 17,000, bl1s w jthin ~he 
prov isions o f section 5 10, as a n1ended by the acts of the Twen t y-
n inth Gener~d Assembly, \vhich are as follows: -

"In counties having a population of ove1· e leven th ousand 
;11~d l c~s t han t wcnty-eight -thousand, the she r iff sh all re
cc•vc, 111 ft~ll compensation for his services, incJ ud in o- the 
salary p ruv1decl by section 5 r r o f the code. the sum of two 
tho1~sand dol lars per a nnum, the- sam e to be pa id out of the 
recctp ts of the office. * * * A nd that in cou n ties h avin g 

' t 
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:t p~~uplali• ;n of k~s £han 1" ettt~ -cigh\ 1 h<>\ 1 ~.\nd. itt \\ l11l"!t 

the receipts u i the office :-tnd th~ :-a !:try allu\\'cd in :;\.:CtJ<lll :; 1 1 

t>f the code. do not a.m,nnlt 1u the sum ,d ci~·hken lnmdre J 
dullars per annum. the uoanl ttf ..;up~n·isors -;hal l. :1t the 
fan u:-tn sess10n thereof. make an all• >wancc tn the sherirf 
;>f a :.t;m equal t1> the di((crcnr\.' l;('t \\"C'U\ th~ t·eccipt;; <tl 1he 
office (m· the pre,·i.ous year and ~~g-htt'l!n hllndre <l dolbr.:;. 
* ~ * .\1Hl, pn)\·idcd further. that :til fcc:- c~rned <11hl 
uncolkcted at the end of each ye:-. r shall heloug to 1 he cotwt y 
and "·hen paid Lry the clerk nf the di~t r ict court to be re
ported to the hna1·d of snpcr\'i5;or..; nnd paid into the Ci1tt n 1.y 

trC.:1SUf\' . '' 

The const ru ct ion ·w h ich nH.ts t he placed u pon th is statu te i5 

that a sheriff is e n titled to retain t h e iees collected hy h im as his 
compensation for services in coun t ies of t he class u£ O'Br ien to 
the sum of two thousancl dollars; and if the r eceipts o f t he offi ce, 
too-ethe r w ith the salar v allov.·ed by lh·e ho~l r<.l unde r section 511 , 

b ~ • 

do not amount to the sum o f eighteen hund red dollars pe r a n -
num. the board o f supervisors shall make an allowance, at it-; 
J anuary session, of a su m which shall br ing the compensation of 

the sher iff up to e ighteen hu nd red dollars. 
T he board is not authorized to fix a stated salary of e ighteen 

hundred dollars, i ts o n ly authority being to make the annua l 
t:•ppropriation for a s u fficien t sum to bri ng the com pensatio n ')l 
the sheriff: to that a.J110 U1l t in case the receipts o ( the office are less. 

ln addi t ion to this t he sheriff is· ·entit led to be reimburse<i j r·on ; 

the cnt111tv fer a ll expetises necessarily incun-ed <:~ nd ~cru:11l ~r 
pa id i n 1 11.~ performanc~ of h is offi ci ~! d';t_t ic.s it: servit~g c r im i11a l 
procc~s ur cc mmitments to the pen ttcnttary, tnclu!'tnal schools , 
o r :-\sylums, wh ici1 shall be aud.ited and nllowecl l;y the .Loard o{ 
super v isor s, as other claims agai nst the con n t.y. 

l-Ie is a1so e'l1t it1ecl to reta in a ll mileage collected by h im 1n the 

service of civil process. 
T'he sums which he is .enti tled to from the C()u n ty upon the 

o rder o f the hoard of supervisors shou ld he paid hy an o rder 
.upon the t reasury the same as other debts. of the co11nty. 

Your s very truly, 
C H AS. \V. MuLLAN, 
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El.>EOTWN --- REGI HTHATlON· ·-SonooL Dr!-> Tiucrrt:l- 8c b ool dis
tricts may be divided into diiTerent voting precincts 
by the board of dirbctor;-;, and a separate register of 
the voters of each pree inct rnust be prepared by the· 
board of directors when tho schoo.l district fal Is within 
the class in which regi~trabon is required . 

;\·he JA~H:s Sr1I1n:v, 
C<.:ntervi lie I O\NH. . 

DJ·:AR Slt<·- 1 heg to ackncnvledg e the receipt of your favor 
u f the 1oth ins l. 

\Vhile the ma tter concerning which you w ri te is no t o ne tlpon 
wh:ch I. can express a n <)Fficial <Jpinio n, unles~ the ~ame sh ou 1d 
be refer red to 1111.: by une of the departments of the sta te, [ will 
call ym~r a ttention to :-;ect ion 275.5 ()f the code. as amended by til e 
act s· o f the T\venty-eighth a nd Twen ty-ninth Gef1eral Asgem
IJiies; the a menclment uf the- Twenty-ejghth General Assembly 
herng sed .ic,n r o ( chapter J 05, and that of the Twenty-ninth 

General J\ssemhly being· sections :r and 2 of chap-ter T 25. 'I'he· 
section in its comt>lete io rm will be founJ it1 the supple ment to. 

. the code upon pages 318 and 319. 
Jt gives the school cor-poration the power to di vich~ the elf strict 

intn such number of votjng precincts as the boanl nf directot-s 
may determine, and provides that a separa te registe r of the votet-s 
o f eath precinct sha 1ll b~ p.repared by the bqard fron1 tbe regj ste1 .. 
of the dectnrs of any city jncluded 'rithin such schoo.l c01·pora~ 
tio n, which regi ster sha ll be revised a nd corrected a nnually hy 
a COJTlpad:son with the last register of election of such cities·. 

'l"he fact tha t a sd1CK1l district is not di \'ide-d into different 
voting precincts in nowise changes the rule as to registration, as. 
i t is requit'Cd in all school corporation~ lw.wi ng fivf thousand .or 
more inhabitants. 

s·rconcl-'l'he tnembers of the hoard n f directors m ay act on 
the ~.;.· l ection bonrd or appoint some sr~ita hle person o r persons to 
do so. The appoi11tee so serving ~hottl<l h~ p<licl by the di str ict_ 

Your~ very tnlly. 

CnAs. VV. lVhJ!..T .. '.N. 

1 

j 

~ 
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~lu~roLPAL CO H.PORATIONB--CovNcn,ME~ · Co~1P RN;:.;..\TtON ····
'l'h e members of a city council of the second e l:t::::-> a.r t.: 

entitled to receive one dolhn for ea,ch regula..r or s peeb.l 

meetiug not exceed ing in the a.ggrega.te in one yoar t he 
s um of fifty dollar~. except for sen ·icc•s a,s m e mbers of 

the board of review, and such compen~aJ. ion c.nvers aU 
con1n1ittee ~ervice. 

H o~ . . H . T . ?\lcCORM ~\CK , 

IZno x ,·i11e, 1 ow a. 

DE.\ I{ S.tR-1 l:cg to acknu\dedge the receipt of your esteemed 
favor of the roth. inst. 

The question pt'op<.'JU1Hled by yuu cl0es n.ot com~ with in the 

juri::;diction of my ()ffrce. unless it should arise upo·n a prosecn
tiun for m.alfeasance in oft1ce; t hat is. 1 can not undertake to 
be the adviser o f e·\'cry city- nr town counci l as to their t·ights 
and du t ies 1mder the statute. These should be determined by 

'<1.· city solicitor, elected fo1- that purpose. 
J\s mattet- of courtesy to you, however, I \viii say that a care

ful reading o·f section 669. CI S amended by the acts of the T\ven
ty -eighth General r'\ssemhly , leads me to the conclusion that the 
members of a city council of the second clasg, and of incorpor
ated towns, shall receive on ly one do1Jar for each regular o r 
s.peci al meeting, and the amount o f their cornpe nsation shall not 
1n the aggregate exceed fifty d o i.Jars in any one year for all ser
Yices pe rfo nned by them, except sen-'ices a s member~ o f the 
);oard of re,·iew. fo r which they a~·c entitled to one clu·ll a r fo'f 
ea ch session of no t less than th1·ee hours, which is t (> be paid 
nut o f the county treasury. The compensati on thus speci f1ed 
hy statute cover s all ser v ices pet-formed by such councilmen, 
ei.ther in .t heir capacity as Jnembe1·s of the council at 1tR meeting 
o1· f ( ,r committee service. t\ nd a ny sum taken by them in e:x-
~_....,ess o f the amount thus fixed by statute would t>e an unlawful 
approprja t ion of the public funds, a wl an unlawful receipt by 
them of munev in excess of the atilonut to \Vhich they a re leg-ally 
entitled. .. Yonrs very truly. 

CHAS. \V. IV{ULJ.AN. 
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SnERIF~·s-COMPENSATION OF-Uncollected fees belong to 

the county, and the board rA supervisors should 1nake 
<:trn allowance to bring the compensation of the sheriff 
up to tbe amount fixed by statute. 

J-Jo~ . jO H N J{A M MJLL, 

Britt, Iowa. 

Des 1\1uines, February 13, r903. 

Dl~AR S JR-I beg to acknowledge the receipt of your faYo r 
of the I 1 th in st. , 

\\'hile it is no part of my duty a~ attorney-general to furnish 
vp.inioJ"lS to county attorneys or boards of supetvis<Jrs, 1 will, c1::. 
a matter of c.ouriesyt however, give you tny views upon the ques
tions p1·opounded in your letter. 

Section 510 of the code, as amended by the a·c.ts of the Twenty
ninth General Assembly, provides that a ll fees earned and uncol~ 
lected at the end of each year shall belong to the coJ.mty, and 
when paid by the clerk of the district court, be 1·epo1·ted to the 
board of St,lpervisors and paicl into the county tr,easury. 

Un<.ler the facts of the case which, you suggest, if the sh eriff 
had only received five hundred dollars as fees up to the end of 
t he year, and there were still t\.VO hundred dollars fees u ncol
lected, which had J.>een earned, the board of supervisors should 
make an allowance of four hundred doltat-s to b1·ing bj s com
pellsation for the half year to nine l1undred ,dollars, and all of 
the two hundred dollars earned fees which had not been collected 
wou ld then belong to the county and be pa.id into the treasury 
when collected. 

St?Cond~iJ nder the provisions of section 3o8, the salary fixed 
by the board nf supe,-visors for the cotmty attorney at the be
ginning of the year 1902. would continue duting that vear and 
the n1inimum salary ptovided hy the legislature COllld n~t be 
paid o-r recei\'ed un lil the yeat· following the enactme11t of the 
st-;Hn te. Yuurs verv trulv 

~ - ' 
CHAs. vv. 1<1uLLAN. 
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CoLLATEH AL l i'>H E R.I1' A No~-: T Ax - \V here per:-:onn.l propo r!.y 

was beq ue~t.had to a collateral he ir r c h aTgr>d with a. .... 
life estate a nd placed in the bands of a trustee fo r t he 
banefit of tbe person hold ing tlte li fe (."'State a nd t he 

person to w hon1 the beqne~t is tnade, before the euact
tn ent of tbe collateral inherit:1,nee ta.x law·, it does Il<>t 
become liable to pay sueh ta,x npo n the dHatb of the 
l ife tenant, a 8 the title t hereto p::tsserl prior to the 
enactment of the law. 

De:> !\ I oine~, . F~bruarv ' -L 1903. 
I-Io~ . G, S. GILBl~RTsoN,. 

Treasu,n'r of Stotc. 

Dc:AR SIR-After a; full and care'ful examinati on 11 f the ques
tion as to whether the property now in the hands of the tru~tee 
appointed by the will o f Helen P. Griffith, :wd in \\'hich H elen 
'E. Groverman had a li fe est.t1te w·ith rernaincle'r o ver to Susan 
R , Groverma n, I have reached the conclusion that the mon~y 
in the hauds of the trustee is not liable tc1 pay the collateral in· 
heritanc.e t..a.x. U pon the death of Helen P. Griff1th. the m o ney 
directed by her will to be placed in the hands of the tntstee, and 

in which I-Ie1en E. Grovennan took a life estate vested at once 
in Susan R . Groverman by the terms o f the ,:v ill . The title 
thereto passed under the will to Susan R. Grovennan and she 
became the owner thereof in fee subject to· the 1i Ee es;tate given 
Helen E. GroYerman. before the enactme11t of the c.olh"'te ral in
heri lance tax Jaw. It therefore fo llO\V £ th:1t upon the death c> f 
I-Ielen E. Groverman, the life tenant Susan R. Groverman he
came entitled to the possession of the property, to which sh~ hn(l 

held the leo-al title before. She did no t snc.ceefl to the t itle to 
h 

the proper ty after the enactment of the cullatcral inheritance l::nv . 
F or the'se n:·ason the property is not li~ble to such tax. 

Y ot1rs verv trulv, - ~ 

CnAs. \V. lVh .. n.IJ\ N. 
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' l'OWNIHIIP Ut.ll:KK lJOMPENSATION o~o·-A. township clerl< is 
entitled lo five per cent upou 1111 money coming into 
his lmutl~ by 'irtue of hi<> office, except money received 
from h1s predece::ssor aud except ruouey collected a.nd 
paid out for road purposes, upon which be :;haJJ be 
allowed two per cent. only. 

De~ ~loine;., February 20, 1903· 
~ht. j. E. S:-.t:r>.\"f.R, 

\lounl Ayr. Iowa. 

Dl!.\R Slit· - I beg tu ackll<l\\ ledge the receipt of your fa\"or of 

the tgth Ill''· 
Should nut )OUr inquiry he rderred to the county attomey of 

yt>ttr C<)llllt) rather than t11 the :nlurney-genernl, as it is a matter 
~trictly within hi<. juns;hclltm, and nvl with1n the JUrisdiction 
of tlw. , tlict, nnr •~ 11 one upon ''luch J can cxpres~ an offictal 
(Jpinion. tmlc~~ 11 ..,IJ,>uld I.e refl!rrcd to me by one of the depart

tilents of the 'tate. 
I will, Jtm, t:vcr, ..,ugge ... t that the prO\'IStons nf the stalt1te re

t;u:ug tl· the cornpen .... ·uinu of to\\D!>hip clerk seem lo be very 

dear a11d e'plu.:it. 
r1rs1 - lie i~ entitled 111 five per cent of all mone)' coming into 

hi~:> ham!-. hy virtue uf hi .. ntlicc. .&xcept mone)' r~etvcd from 
111~ prc.!ece .. ~tlf in ollie~:. tmk-:-' otherwi$C providt:d by Jaw. 

SaonJ-Scctil)n 1538 provides that he shall receive two per 
ct.."nl un all munc.) c· llt..'\:tcd 1.1} hun and p3H.J C.tll for road pur
po~. 

The •t..'Ctioll ):1$1 referred trJ i~ a limitation, anti mu"t he con
suuctl in ronnt't'lion \\ ith <>uhclivi,ion 2 ui ..ection ;:;9 1; anll tl1e 
t\\O constntt:d l•~cther \\OUltl reatl JD substance: 

"Jlt• fthall I~ entitk'tl to liw [>('I' rent upo.m all money com
ing int • hi~ hantl, by \'ircue of his office. except money 
n .. 'Cci,•e..l ir<>m hi~ predece~;50r, and except mnney collected 
anti p."litl •Jul ior r"ad purpo~ up•m \\ hich ht- -.hall he al
'''\H'rl (only l \\" per cent." 

y, ur n n .. uucltc 11 uf the •talutc j,, in my opinion. cnrrecl. 
Your ... 'cry tn1ly, 

Cn.\s, W. :\lllt,t,A~. 
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E:tTRADfTION- PROOF 01' Co~lll'~lON OJ' o~nts .. z AND OP 

(NVORM"TlON OR I'O¥PLAL."i'l" FIU.:n - The applu:ntion for 
tb,, t~'drnditiou of a. person charged \\ith the t'Otnmis

"ion of a crime in aootber st.n.te ~bould ho nccompanietl 
by l1Il attida\'it ::,erting forth tbo l'i rcumstauccs or the 
cumtni.-.sion of tbe otfense. and a duiJ nttest(1(1 cupy of 
the intlictment. preliminary infurm;ltiou or complaint 

before tbe request Cor extradition i~> graot.ct!. 

De:; )loines. Fchru:tr) ~ 1, HIO .. ~ • 

.l\!11. Jnn~ RRrAR, 
Pri1·,•tc S.Yrt'lary to tilt Gcx·rruor. 

UCAR ~IR- \n examination oi the reclui .. iti• '"· made h) the 
gn\t:rnor uf Ke·ntucky upon the gu\'emt•r 11f tlu~ ~tnle. for tht: 
ext rntlitit•n ttf 1. D. \\ Urt.<.h,,ugh r.~r the (tlllll..' f)f 1·•~-:·•IIIY claimed 
to havl' l~t•t·n committed in Kcmuck~, tli,;cln~c<\ that ,uch n .. '(JUisi· 
tin•• anti the l"\'tdcncc in the fonn of \\ nttcn allHia"'h :~ttachccl 
thcretu, dc>es nnt comply "ith the rCCJUircmcmt-. n( 1•111 ~tntutc. 

!-'t..'Ctiut 51 i 1 ui the cl)(le prondes: 

"\< t"M:cuti\'e w;uo.un ftH the arrc~t and e:.urrcndrr uf n 
JK.'f'"" •l~nwmlc.l by the cxt-cuth·c authority of :1111 ther ~tate 
or territol'). a'- a h•gilhc: from ju,ticc , f -.uch stall.' 
or tern l•Jry, • • • 'h:tll 1~ •~ ... uc:<l. unlcs the rc:qui· 
~itir.n fr.un the executive authorit\. or •uch other st:ttc •>r 
terril• ry, • • • i!> ac~fJmpanied hy swum t'\'itlcncc that 
the party charged i" a fug1ll\ c fmrn ju•tire, nml h.> a duly 
ntte<-tt..'<l COfl\' of an indictml"flt. J>reliminary in i~tnn:nion or 
compla:nt. matfe hcf· re the court or n•agi•rrate :tlllh<.lrirl'<l 
to recci\c the ~1me." 

The Mticla,·it oi "Jr. H. r~Jwin Ro\\C, attOOK')' for thc cnl\l• 

1111)1\\\ealth or lhe Sixth tli~tr:ct of Kentucky, ~lnte• in hi~ •W<lnl 

U)Jplicallon for a rcc:Juisitiou that th<l .... 1icl J. D \\'urt•haugh '' 
a ingiti\ e fr, ·Ill justi.:e. !'ut•h <.tat•ment j,. a ct•lll.-lu~ion of l:t\\ 
"h:d, ruu•t I • ink-rn-d fn)[Jl the i:ll"t~ 111 tlw ca•e, a11\l the• iarts 
11pt n which ,ueh ~·nncJn,iOIJ i;; IXt•t>•l i.: UO\\ here ct io~rth in the 

aJ>plication. 
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In Jo11a cu11l .ltkiii.\'Q/1 -.•. f.,•IJiwrd, 50 Iowa, 107, it is said: 

"There ar.: gra\C cl~>uhts "hcli1cr 'uch a !-tat~n\ent con
~titutt~ the c,·iclcncc rcquin:o by the statute. \\ hcther th~: 
plaunilh were .. uch iugitin•, is a mixed qu~liOII oi law 
anrl tatl The latter lxing :.nncd or a:.certained. a lega~ 
et nclu-.i .. n ,,ouhl iollu\\ ur be ha .. ed theroon. Instead ox 
.. tatinK (acts, the attitlavit .. tat~s fll)thing- more th~n the legal 
wnclu!>ion ui the P"r ..... n ma.kn1~ the affida\,l. fhe statute 
requin:" the guvcrniJr w cleu:rmmc. wh~l}ler or not the per· 
..,. 111 or pdSOIIS arc iul:iti,e-. fmm JUStice. Sworn e\·ld~ce 
; ... to he.• .. uhmitteol t•l him tu cnabl.c h1!1' to do :-n· Sud~ 
evidence 111a, be in the form of affidavitS. But mst~d ot 
an\' tach J~in~ .. tated. upun which :m indepen~enl JUdg
mem could !Jc JutJlll'(l. the governor must have rchcd wholly 
<Jil th~· lc..-gal .;.mcJu .. ic>n , f another. ll seems. t(l us that to 
~ancti••n ~uch a prc~e~o:t:<ling woul1l be e5tabhshmg a danger
ous pti.Tt'<lcnt." 

'!'here should he auacht'(l to the appl1cation for the requisition, 
:m aOHia\'lt full) .,etttng forth tlu: fact'\ ami circumst:mces of 
the com111i~sinn 1>£ tlw offense, and the facts. circum!ttances and 
time \\hen the pcrwn ch:ug~>tl fled frnm the jurisdiction. o£ the 
.,tate 111 ,, hich the cnme is da1med tn ha,•e b<.'ell commttled. 

&:cond. there !'huuhi 1~ a duly attested copy oi an tndictment, 
preliminary iuf•)rlllation or compl:~int made bef~re the court. or 

111agi'ltratc nuthuri1ed to receive the "arne. :>pectfically char~n_g 
the lll'r$011 wught to be cxtr.ulih:d with the crime wh1ch 1t ts 
claimed he Ita• committ~"(l. If an indictment has been found: a 
duly attc.•,tctl copy thereof, under the seal of the court to wlw:h 
it has ~~~ retnnJl'(l. t!-hould be nuachetl lll the applic:nion. If 
a prclimin:uy infomt:ttion or complaint ha" been filed !Jefore aO\' 
c::ourt or ma~<.tr:He. having jurisolictinn to U)' the ca~e upon pre
liminarv infurm:uion or othcrwi-e. a ccrtilie-1 copy oi ~uch pre
liminar~· infom~:~tion or COllll)laint, ).'1\·en under the hand of the 
magi!;t~u~ or clerk ui the e<:.urt, t•;~gether with a certificate ,.f 
~uch m:~.r:i'ltrate or clerk, ~IH)\\ ing that the .... atne has lx-en duh: 
filed by .. uc:h magi,trate or clerk. and tb<tt the bearing thcreo:H 

i!' pcntling the arrest nr extraditicn uf the person charged. 

shnuld he att:~checl to the apPlication, 
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I liud an affida\"it. duly sworn tCI hy P. E. \\'urL-.bau~h. ,, hirh 
puq orts tn ch:~rge }es!oe D. \Vurt~!Jan~h •Ji the crinu• of hi~ my 
c::ummitte.J 111 the Ct:.Unty of Da,·is and <tate nf K1.:ntuc:k\~ bm 
there is no t:\·idence that ~uch affic.la\·it \l~h e,·cr fiktl j~ nil\' 

cou_rt ur Ly any mal'!'i;;trate: a<. a preliminary inf•>rmation upo~ 
\\htth a \\'arr.lnl o.)ulcl is~ue wr the arre<;t ui the ~aid Je,. ... e 1>. 
\\'urt~UJ:h. 

l \\t!ttld -.u~-gl"'t that the retJui,.iticn with all oi tht> afiiwl\it!> 
and p;lpCr.!> :m:tched thtrctv lJc rctume1l with the infonnativn 
to the fK'l'SOnc; de•iring the arrest and Cli:tratliti•lll nf r('~ ... ~· P. 
Wurt .. IJau~h. that an affida\'it be made b.) -otn~· on...: h:t;.ing per· 

!->' ·:~ kn•m letiJ.:"c of the iact!', settint.:' forth CX(IIkitly the C•)tll• 

1111'-l'lfl of tlu: r1ffen,.c chargoo and the fact that 1l•crroih>r, ii 
it '' tn1e. the s.ai<l Jes--e D. \\ urhbau~h A~-cl irnm th1.• ,tnll' ui 
Ku11ncky tr> :lH•id punt.,hmcnt i•)r th~ critlll' ch:lrt:ctl. •n,.,t a 
prclimman mfunnarion I c duly tlrep.'lr.."tl, swurn tu :.Jn<l tilo.~·~l 
!Jdc1rt' o prPper magistrate having jurisuicti .. n nt the c.1"~• nml 
a w:trr:mt l.., j,,m•d thereon for the arrc~t nt the .•.tid Jc;"'C.' D. 
\Vurt~l ... 'IUJ.:h nnd that certified copic!' l'>r :.uch infurntatio11 an.l 
\\nrr:111t, gt\'cn umler 1be hand 11f the magi .. trate u1 rourt in 
which thl' iuionnation is tiled, be attadt~·rl to thr: applic:1tiou. 
Furtlu:r 1 han rhi,., I think there ~hou!cl he cvuletu .. c in the form nf 
nn alliclavit. shn,dng that oo cli\'Orre \\":1~ granted the !':tiel Jc:.;sc 
I>. \\'nrtsh:lUgh or to Stella A. Wurt.;oough, rh'·•}lviu~; the buncls 
r.i matrimony C.'l:i,.tin~ bel\H .. 'CU them a iter their m'lt ringc 1o11 the 
.!ith day of February, '~· \.< the prc~umptiou of law is. in 
•hl' :tbM.'flCe •li cnrlL"tlO.: tv the cun1rary. th.'\t the impediment 
"hic:h is claimt>d tn exist a" tl) J1ic: marriage wtth gva '1'. \\'urts
haugh "a .. rcmvH"~;) bcf•)r<~ such second m.'lt'ri:t~c: hy 1limr,·e or 
othern isc. J\ncl ~llch atlidavit should Iurtbcr r.huw that the said 
St~ll.• A. \\'un,h:mgh "as lh·in~ at the time of ... uch ~·1nd mar-
riage. Very re~p~'tfull), 

Cn"'"· \\•. ~t m.I..A :-;, 

2() 



Jl•mr.t\t, Ot~Tit l l'T'> ('O.YPEN'l\,.lON OF J tlDGE. 

Jk-.. :\l••lll<:..,, Fcl>ruar) .?1. JC)OJ. 

11"' · 11~.'\k\ HA:-; ...... 
Fort :\l:uh·.,n, l!>\\a. 

DF.\R ~IK-Your lt·tter of tht.· 17th inst. to Hon B. F. Car, 
roll. \ucht 11r ,1 j ~till c. ha .. l~n rcfl·rre~l t<) me. together "1th h:s 
r~111c .. t that 1 determine what :-..1lnr) \'UU are entitled to 1ccei\'e 

umler the act nf the '1\,ent) ·ninth General Assembly. 
There ,~WI§ t<l he !>ome confu .. iun in the -;tat\llc" regardin;: 

the ckt·tion ' f judge .. Ill the tir ... t jutlic:al uistrict. and 1 \\ill he 
plroo;<.tl t•l h:\\; au) ,t•sismncc which you catl g1ve me in arriv

mg at tlw i 1\'h in the ca~. 
PriM 1, the aduption of the cr>1lc n£ t8i3· Lee. Henry, D~ 

~luinc;. and J.oui ... '\ cuuntil'!'t t.xm,timted the first jmllc•al di'l
trict of Iowa. 1 tlnnk the di,.tnct rcmaincrf "ithc.ut chang.: 

until tf!Sh. when 1t \\a!> changed by cha~ter 134 of the acts uf 
t he 'l\\ellt\' t1N General .\ssembly. Henry and Lt.misa coun
tlc!; Wl.'fl' taken nut ot tJ1e di ... uict, ;~no it "as then composed 
of the count it'' of Lee ;md De<~ ).Joine--. Lt then continued with
out ch:111g~ until t8<)6. whrn Des ~loinc; cou11ty. w~;; t.nke_ll ouc 
of tl!t .t 1 ~trict :tnd Lee county created the first JUthct:tl dlStnct 

of the state. 

::;~-ci.IOll ;,It~ of the cnde of 187 3 pro\ ides: 

".\ lii-·lrict judge :nul a di~trirt attonlt') ,.hall 1~ chosen 
in .. -ach jmlic1al di,trict. exce,~t the h\ elfth and tlun~enth, 
at tltl" ~em•111l c:lection in 1he year T87~. aml each tr,unh 
\"~'!3r thcr .. -att~or.'' 

L~~ ~·ount~ h:win~ ah\3)"" funned a pan Qi the tirst judicial 

11i•trict an•i a ju•le-c ha\ inJ: lll:t'll elected therein in the ) ~r 
rl'(;+. ,~ h11, 1nulcr the ,YJn~titution, \\<>Uid hold hi3 oflice _for four 
yl.'ar irum :utd after the fir,t rlay of January ftlllm\l~g c;uch 
drction. 1 am un 1ble lil unlit'l,.tamlth~ langun~e (')f st.~1on 5 o £ 
ch:tplt·r t:ll •>i the act,. nf the Twmty-.. ixth Gmeral .\<~~cn~b~y. 

$ect11111 ~ ni that act creal<.!' Lre cnuntr as the hr-.t JUdtctal 

1hstnct <'f the ,tall~ • • \l the time the act ''ent into effect, there 

111w,t ha\e llCt.•n one or more judges ()f that dic;trict who had b<..>en 
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clet:ted undcr the law a, it <'xi-o;ted prior tv the p.1~slgc uf chap· 
ttr 121. In the regular cour-e or the expiration of the tt.'rllh 
of nflice uf ~uch judge:.. the office. ~houh l have bl't.'ll tillt·d •1t 
the general election in the year 1888: a11<J I am free t<• say that 
I dcJ not nnw- unclerl>tanu wh> the lcgblature tlc .. it.:nill\.'tl sudt 
election to take place in the ) ear 18c}9. 

H. under ection 5 of chapter 121 of the :tct:- of the ·r,\ent\'
'lxth Gcllt:'ml A .. ,!,embl). yuu were elected ior the t~·nn 01 fo;1r 

) ear~. could a sub,;equent legislature ahndgc your tcnn of oflice? 
If in the regular COI.lr•e of the e:~.piration u( the term of oOic.:: 

of jull$:e fJI tlwt JUdicial di·trict, yon \\trc elected in tlw ve:w 
t&}8. 11 ~ecmo; clear to me that yo~r ofiicc \HI-. for the ten~ of 
t.,ur rear,, and that it must again be filll.'<l by the election 111 

19(12. Uut, as I ha\e mdicatcd, I am at a to.~!.- lv urulerstand 
"h) the year 1899 \\as fixed by the T\\cmy-sixth Grncral 1\c;
:.;~'tllhly a-. the yc::~r when a judge in thnt district c:hould be elected. 

It 111:1) IJe in the hasty exammatmn which I have gi\'cn tht" 
m:tller, I have overlooked some act of the ICKi~laturc that may 
l'xplnm 1his <tpp<trcnt di~crepancy, and I \\ill he plc<~~cd tu IMvc 

your v~11' upon the question before !{hing- the auditor my 
opinion. Yours very tn1ly. 

CU.\S, \\. ~h'Lf.AN. 

JuoJCIAL DtSTiltOTS - ELECTJON OF Jooo~e.;-Co'trESSATIOX 
ov- The date "lb!l!r· fixed by tbe act of the 'I'wenty-
11ixth Geoeral A:>sembly for thu clecliQJI or judge:~ iu the 

tll'!'t jmlicin.l uistrict i~ an error, and sbould be "I !JS." 
'l'he j udge of that district elected m 1902 iq eulitl~d 
to the increased compenaation 6xoo by the T'venty
oiutb t:oneml assembly. 

Des ~foines, Fcbntar) :q. II)OJ. 

Hu:s. B. F. CARROLL, 

.ludiior of Statr. 

IW"K ~JK-Jn respon:;e U.> your verbal request that I a(lvi~e 
Y•>u :1s to whether the judge of the fir,t Jll<hcial district of lo'"' 
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1s entitled to the increa:>cd comvcnsation tixed by the 'l'wenty
ninth General .Asscmbl}'. 1 ha\c tu say that from the time of the 
enactment uf the code of 1873 to the present time. each judge 
oi that district lk1S l..l>en elected every foUl years beginning wit:t 
the year 1874, after the code WL-rtt into effect. These elections 
have occurred since ~hat time in 1878, 1882, 1886. t8!)0, t89.J, 
tSgS and 1902. At the tunc the act of the 'l'wenty-~ix~ Ger.
eral ,\ssembly went intu effect, the judge o[ that dts~1ct was 
lhc:n serving the term fur which he had been elected m I8<)..j., 
and which \\IJuld expire tllc fn•st day of January, 1899. The 
elet"tivn tu fill that office, after the e.xpiration of the incunthent 
term vn the fir~t clay of Jammry, 1899, would r1eccssarily h:n-1! 
to IJe the November election of 1&)8. and it is cl(-ar U11U thr
'l'wenty-sixth General \~scmllly simply made a mistake w~etl .it 
1leclared th:ll tbc office should be tilled at U1e gcneml election l!l 

1&)9. as such provision would ha\'e left the district without ~ 
judge fmm the first day oi January, 1899. to the first day ot 
Januar), '900· unless it could be helcl ~1at th~ ac: txtended the 
term of the incumbent one year, and thts I think 1s not tenable. 
The !'imple fact is that the figure 9 was inad\'ertently w~tteil 
in the act'insread oi the figure 8. and the error was not dtscov
crcd until the pas~a.ge oE lhe hill. The prcseut i~cumbcnt w~s 
elected in the year 1898. Ko election was held m 1899. Hts 
lerm of office \\ ould ~"qlire 1111 th~ first day of January, 1903. 
He \~as re-elected at the general election of I!)02. This makec: 
a straight succes!'ion m office by an election l1eld eV'cry four years 
from 187~ to tgc.>z. Judge Danks, ha\·ing been legally electt'~l 
at the November .election of tgoz. qualified and taken his office 
( . 
on the- first day of January, 1903. i~ clearly entitletJ to the tO-

crease of salary fixed by the act o[ the Twt.-nty-ninth Gener..tl 
Assembly. Yours very truly. 

CllAS. W. l\luLLAN. 
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SHERII'l"S-DRPUTIES CoNPEN8ATlON ov- A deputy ap

pointed by a. sberiii must be paid out of the receipts 

of tbe office, and if such receipts are insutlieient to pay 
the salary a.llowet.l the deputy and to gi\'e tho sheriff 
the compensation fired by la.w, tbe deficiency most bo 
made up by the county. 

Ho~. ED. P. lNGUA.M, 

l.luscatin.e, [owa. 

Des Moines, February 27, 1903· 

DEAR STR-1 beg to ackno1\ledge the receipt of yottr favor jf 
the 26th inst. 

Pardon me for suggesting that 1t is no part of my duty as 
attorney-general to determine quCJ.tions arising in the adminis
Lration of Ct}unty affairs. unless such questions are r.efcned to 
me by cme of the departments of the stare. o! which I am th~ 
legal anviser; and that 1\hateve!' I say uptm queslious of 111:tl 
character is simply voluntary and is not Uinding up•>n any court 
or tribunal before whom tl1c question may come. 

\t.; a matter of courtesy to you. however, I "ill offer lhe r~~l
lowiug suggestions as to the construction of sections I ami 2 ol 
chapter 27 of the acts of the Twenty-ninth General Assembly. 

Section r provides: 

"In cott11ties haviug a population of over lwenty-cight 
thousand. :tJtd less than fortv-fivc thousand, the ~heriff 
shall receive Ill full comrcnsalion for his services. 
clCCt:pt the e.~penses hereinafter provided for. three 
1hou~and dollars per :umum, the ~me to be paid out 
nf the receipts of the office. • * • Ami in counties 
having a population of more than twenty-eight lhou!oand, 
and less than forty-fh·c tboLtsancl. in which lhz receipts of 
the office and salary allowed by the U.~ard do not in auy 
vear WI'I~•Wlt to Lhe rum of two I housaml dollars, the ho;tr·i 
~lf ~upervisors shall, at the J nnuary session thereof follow
ing-, nl<lkE' an allowance tn the sheriff of a ~urn equal to the 
difference between the rcccipL. nf the office ior the previous 
year. and two thousand dollars'' 
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~CC(II)Il .! prt>\lck-.: 

' ' In all r•mut il·• thl· -.hl·riff ~hall. in writing. appoint (}ne 
ur m• rc ll("ro:un~ II• 1 hc lltlin).! a cuumy office :1!'- dL·put~· or 
rlqnuic-. • • * In all ~~-e~ the hoarc! of '-'Upcn-IS<Jr<. 
.. 1 .. 111 iix th~ numlJC:r c>i clqlllllc~ :111<1 ... hall t:A the ~alai') of 
-.uch ckputic• at not excccdiu~ o ne thou!-:mcl clc,llar:. per 
annum l'i!Ch in t•nuntic.; haVIng a p• ·pula hun nvc-r t\\'cnty
cight thc)U":Incl . • • • .r\ncl in all countie'. the chiei 
deptll~ ,(1..-.lJ he Jliticl hy tlw ~l~criff out r•i the l'•~mpctlS."l~ion 
allc)\\C•I him under th~ pro \"1"1011!'- uf the prececlmg <;cellon, 
ami all •llhcr cltputie' ~hall lit' paid by the county.'' 

The c•m~tructi•m "hich mu•t I.e placcrl upon tl1~:> statme ap
pear~ tn 111e h• he till"-: Tha~ the chief deputy must be paicl out 
uf the ne'dptc uf the office. If at the end t•f the ycnr such re
ceipt'> are '"'''tlicit•nt, h•~cther with the s:tlar) allowed the 
,heriiT umler ~t.'Cttc n 51 1 of the rode. as amended hy the T\\enty
... evcnth G~:ut·ral \sscmbly. to pa) the salal) of th~ deputy. as 
li'f:fl h\' the hmnl, :mil l•.J Jl3Y the sheriff a ctm1pensatif>n of two 
thou•and dt>llar~. thc:n the bo.1rcl tnU'It, under the pwvi!.ICJ11S of 
~cction r of cllnt>ter 27 of the act~ of the Twenry-ninth Gcnernl 
As•cmblv, make an alhl\\·:tnce tn the sheriff o{ a sufficient amuunt 
tn bring ·Ju-, compens;llion up to the !-llll1 of two thousand dollars. 

. li the rrn·ipt~ of the office arc ->uflicrent to pay the salary al 
lowed the chief cleputy, and to g;,·e to the :.heriff. ,\;th the sal
an· "hid1 he receives unrler ~~.:~:tiun 51 1, a compensation of two 
th~•u•an<l clollar•. no allo\\ance <~IH.JIIId he made by the buanl. 

1£ the n·ceipt-. are ~ufficiem. aft~ Jl3);ng tbe ;alary allowed 
the tleputy to (l.1)' the sheriff a c•m1pensat.ion of three th~us.1nd 
dullar~ with the S."llary allo" etl him, he is entitled to reta111 that 
~urn as hi" ~ttnpen,ativn. ,\11 receipt>. abo\"e rhat amount must 

Lc turnt.l over to the coulll)'. 

Yours very tmly, 
CnAs. W. :\IcJ..L.\N. 

REPORT Of' TTl£ ATTUR:-.o~·y-o~:'\.,IUI • • 

CouNn· AuDtTon-PunucATION or HRPORT -It is the duly 
or the county auditor to make and pnblbh the 6Mn
cial stawmeut provided for in l>eclinn 4-bO of t ht' <'oJc, 
a~ amended by the acts of lhe Twrnty-uinl b I :eneral 
A~ ... embly. and such report mu::.t contain c•ompnrbon 
'd th pre\ ious years. 

Des )!nines, February -i· 1903· 
l\lu, 0 B. P(n:Rso~. 

Xc!vada, Iowa. 

Jh:\R SIR I I.Jeg to acknowledge the receipt or yc ur favor of 
thr .;:llth mst. 

\\'!tile I d• ubt the ad\ isability of my givin~ an npininn upon 
que-,tion-; referred tu me by cc•unty ollicer~. a~ it is no part of 
lit) duty to a1hise them a~ to thl'ir le,:,'3.1 rights, and the county 
attorney i" by law made their leg:tl ndvi~cr, T will . huwevt.>r, !'a)' 
thnt I think there can be hut one cnn~rruction pla~,·ed upc>n 
~tion ~Ro of the C(l(le, as amende1l b) chnpter 23 of thr act~ 
of tlu: 'l'wrnty-ninth General As.c;cmbl). and that b that it i~> the 
dutv of the auditor to m<~ke and publish the linnlll'tnl st:ttement 
pr .. ~·idecl fnr in saiu !ieetion in 11)0,1. ~hnwing the cxJ•en
cliturc:~ of the county during the lear t•JO~; and that <~~uch duty 
i~ nhligatory upon him. 

1'11e' prnvi~ions of the closinJ::" portion of the ~l.'Ciinn clearly 
indicate that ~1ch was the intent of the legi .. laturl', n~ it is pro
'idc:tl that the compari~l")n required hy the ~tion need not he 
m:a.te in the first report published, and the ~ceond rt1)()rt nted 
nnlv c:(mlain 11 comp:tri~ ";lh tl1c preceding- year, :tml the third 
rq~t "ith the last rn-o years, the fourth report "ith the 1:-t~t 
three: , car•. and the fifth report with the Ja~t f1A1r ) cars. 'I' hat 
:.; tn ~,. a ... t:llemenl of the busine~.; of tQO.z muo;t I~· published 

in IC}O~.' without c;ompari~ns. .\ "ta.tement of the lnt,ine:-~ o f 
1903 n;11st bt- puhli,}le(l in 190~ with a comp.lri--..n o£ the busi

ness oi 1902 . .and so on, 
h -eem• to n•e the "tatute i;. suc;ceptible of no other interprc:-

t:uion. Yourc; ,-ery truly. 
Cu.\s. \\". ~luu.A:\". 
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SALOON MuLcT TAx- Any saloon or place wbet·e inloxicat.
iug li<1uors are sold ~~t retail il:! li~~ble Lo pay the mulct 
tax, whether ope)rating under t,be mulct law or not. 

Des l\loincs, March s, 1903. 
MR. R Il!::NI:IJU ..... 

LJville, Iowa. 
D~AK su~-I beg ltJ acknowledge lh~ receipt of your favor of 

• tbe 4th inst. 
\Vhile the matter concerning which you \Hite is not one upon 

which I can express an official opinion. unless the same should 
be referred to me by one of the tlcparuncnts of t11e state, I will 
make the following suggcsuons in regard to your act1on as 
assessor. 

I£ any one in your assessor'' district is comlucdng a place for 
the sale of mtoxicating liquors, other than as authorized w1der 
the pharmacy law it is the duty o( the assessor to assess the 
mulct tax against him, whe1.her he has recei\cd a permit to 
carry on such place under :t pe6tion signed by sixty per cent of 
the voters n{ the count) or not. 'I'he a_~sessmcnt of the mukl 
tax agaillSt a s;Lioon is not r!cpendent upon the fact that such 
saloon is running under a petition of sixty t)er cent oi the voters 
of the county. l£ it. jo, conducted and earned on, eithet· under 
such petition or without such t>etition, it is in either c3-l\t' equally 
!table to pay the mulct tax, and should be a~sessed l11crefor. 

Your<~ very truly, 
CHt\S. \\', :\ltli,J,AN. 

CouNTY ATTOR.!'KYS-<.!O.llJ>EN~JA'rtO~ OF-Couuty attorneys 

are not entitled to a. perceutage upon Hoes, unless tbc 

same are collected by the county. 

Des ~loines. ~I art"b tr. I903· 
lfo~. L. C. Rr-s-ARD, 

~Jason Cit}, lema 

DF.AH Sm-l heg to acknowledge the receipt of your favor of 
the 7th in<~t. 
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Se(:tion 3o8 of the code provides: 

"In addition to th.e salar> aboye provided he (the county 
attorney) shall rece1ve the £ees as now allowed to attor
neys for suits \11)011 \\ ritt<!n tn~trument:; where juugmem i<, 
obtained, for all fines ccl/,·ctcd and ~chool flmcl mortgage:> 
foreclosed." 

Under this provision. a county attorney can not, in my 
opinion, be paid an attorney fee upon any fine which is assessed 
by the court, unless 'IUCh fine b COlle(:ted and paid into the treas
ury; that is, he is entitled to the percentage c.f all fine>' collected 
and paid into lhe couJ1ty treasury UJ>On the same scale as attor
neys' fees arc allowed where judgments are obtnined upon " rit
ten instruments. The provisions of this section are in harmony 
with the original act of the 'I\,•enty-first Gcnernl AS.\.cmhly, 
which provided that the county attorney. in addition to the .s<~l

ary fixed by U\e board of supervisors, should abo he paid ten 
ller cern upon all lines collected. ll was not the intent of the 
legislature to make the county liable for such compcnMtion, nor 
lhat the s:tmc should be pair! from the count)' treasury, utlles<; 

the fines were actually collected. 
Yours very truJy, 

CUt\S. \V. MULLA~. 

Ponuo 0FFIOERs-Juaoas Colll'ENSATIOli ot·- Where the 
compensation of a public officer or a. juror is fixed by 
statute, the court ha.s no power to legally grant a 
greater cotn pensation ~ hut it is wit.hin tho power of 
the court to order that luo bon.rd a.nd lodging of jurors 

he paid by the county wber:e they are reqoit·ed not to 
separate during a. trial. 

Des 1Ioines, :March n. 1904. 
Ho:s. CL.'\Uillc R. PoRTER, 

Centerville, Iowa. 

Dt:.\ll StR-Enclosed here\'\•ith I hand you a copy uf a letter 
written to :\lr. Greenlee, county attorney of ;\fontgomery county, 
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rclatmg to the quc.-.. tiou of the lc1 y. :~.-~c:-smcnt anti colle\:tiOil 

of road taXt:' f,,r the )c;lr,; 1!)03 and 1904. \\ruth l belic~e 11ill 
co\'cr tht• ~rountl ui illcJUiry in )OIIr letter. 

1 hdic1·c 1t io; a "t•ll ,cllk'C.I principle uf law that where the 

c• 1111~~.~ 1 .-.:u it 11 oi any ,,uhhc c1tiicer. juror. or any other person 
pcriurming ,,•n·in:' iur th: .. t:tte, i,- ti".ed uy the !\tatute, he can 
no11 lc~.:all) n-ct:in an) other cnmpen;auon than that fixed. and 1 

\'en· ,1·ri•m•h dunl•t the power oi any court ro legally grant or 
ouicr a grc;;ttr ront(K:11"3tioll tu be paid to a JUror than that 
fixed hy !'t.'ctinn 354 oi th<' cor_le. li the juro~s arc ordcrecl not 
to "qnrate during the trtal o1 any ca:-e. l thmk tl1c ruurt h~s 
p11wcr to orckr that the c•J•t oi their sustenance. that h tbcn· 

hoard ami lo<IJ,:"in~. IIC p.'licl during the time they arc kept to

J_rctlwr, but it c.'ln nnt kgally direct that they be paid any greater 
sum as c<>lllJK'n.,;ttion for their services than that fixed by 1:\w, 
ami any ~uch onll'r wonlcl not be binding upon the boorcl of 

· Your:. verv. truly. '\llp<'T\'1>-0I'S. 
C•US. W. MuLLAN. 

SuRVP:Y Oil' PuBLH" LAND- M&ANDEREO LAKE Dsos- STATun; 

AND CAsE>~ RELATlM TnEnXTO. 

Ilol'i. ,\. B Ct,~Mt:-.s. 

&'tr,xmur of /on"'J. 

Des ~1oincs, March '9· t<J03· 

DttAR SIN-In cC·IllJ)Iiance with your request of yesterday. I 
give helow the ,uuutcs and adjudicated ca.<oes bearing upon the 
que~tit n c)i the duty IJf the J!oV~rnor to rt'qU~t a survey of lands 

which were ori~nally meandered a!' pennane.nt lake!i by the 
~ovemmt'11t "'"·~·. f<lr the pui"JIO'>e o£ permitting the present 
clnima.nts to obtain title thcrctu through a patent from the ~l-
eral go\'crnment. 

The ~tatutc \\hich was cited bv :'\lr. Evans as authori1ing the 
governor to make a rcque<.t fo~ a sun•ey of !iUCh meam~er«f 
lake-. and Iande;, i< ~cction 3 of chapter 138 of t\le act5 ot t11e 
Fifth General Assembly. w\Jich was approved Jamury :as. t8SS· 
This act wa' in~rted in the Revision of t86o without change, 

REPORT OF THE ATrORl\J,;Y-m::'IF.RAJ,, 315 

a~ ~cctit•lll> IJ.B <),5-I- ancl 955 th~reoi. It "a~ not in'CIIc•l in 
the code ni 1~7,\. and it ~.'ems t• ) me a scriuus question 1\hethrr 
it n<~w ha· 311) force and effect "hatevcr. 

:-;ecu• 11 -17 oi the code of 1~73 pro\ icko;.: 

"All pul.lic and ~eucral ,tatute:; l~l'-t'<l prior tQ thr prt"'· 
clll 'C'-'i(.n t i the ~encral a~.,cm!Jiy, and all pnhlic :1ml 
~~~cial act-- the ~ullject \\hcrcoi arc rni-rd l.y thi• C(l(lc. 
o)r which are rcpugmun to the provisiuns then.,.,f, arc here
!~ n:pcale;l." 

It ~c:cm~ tu me the act oi 18:;5 must be hcltl "' he a gtn· 
,·ral la\1, :h it ai·Jllircl t•> every gu,ern 1r ,f the lotaLe cluring tbc 

tunc 1hr acl \\a~ in force. If it \13' a general Ia\\. :ulll 1\3' 
omitted from the cO<le of 18;3. 1 do not see how to c!'capc the 
conclu 1011 that it "a.' repealed by the enactment ui that Ctide, 

ahh•.mgh 1h:1t CJliC~tinn tloes nt•l ap1~r to have b«n ra1scd a" 
In the law, and thc 'uprl.'me court Ill J<ood -.·. ll'allo.rc, 101) Iowa, 
1 3· refer to the act as L:eing in force. 

\~ bc.tring UJX n the ttue:.tion of the 'talus of lm1d, uf this 
··h:•rnctcr, ami of the duty and power of the govcrn~>r in rcla
ti"n thereto, 1 call )'0\lr aiten1ion t•J the t<t>e' of 

Rom/ 1'. II uJ/ucc, 109 Iowa, 13; 
SciJ/(Jsscr 1'. Ilrmf'lli/1, yo X. \\'. RC!J., 812; 
C.urr t' . .\JO(JrC, 93 :-.1. \\'.Rep., 52. 

l'k:~,-e cvnnnand me if I can Ue of ~Ill) fmtlu:r ~en:ice to you. 
Your!> \'ery truly. 

CH \S, \\'. Mut.v.s. 
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Srnoo1. I>J~Titw·r:- Powxns OF [~•-~<TOR>. AT A~XO.AL ~1E&1•• 
Tl.SO ll Tlw provision" of section 27-HJ o[ the code 
relating to the ,ubnus-.iotJ of any propo ·itioo upon 

petition ... ignc•i by ten voters, do not apply to any 
propu ... ition which the voiPr~ oi the district townsbip 

bn.\'(1 the right to pa~,., upon nt their annual meeting. 

!2 It is \\ilhin the power or the electors to determine 
that a particnlar brnn<'h of :,tudy may be added in one 

subdistrict and not in other" of tbc tOI\O!:ihip. (Sl 

When a~ .. embled a.t the annual meeting, the elector~ 

havo pow( r to prus:s upon one or all of the different 
proposition.~ included in ~ection 2749, and no notice 
that !luch que<;tions will bo voted upou is· necessary. 

Des ~~~me ... ) 1:\rch .q, 1903. 
l\fR. )mt.:-; 0RT;"~;F.R, 

R. n. 1'\n 5 \\'nterloo, Iowa. 

Dr \k SIR 1 he!.!' to ackno11 ledge the recei1>t of your ta\'or of 
the 19th in~l 

\\ hilc the n13lh:r concerning \\ luch you write is not nne upon 
which l cnn cxprt.."s an uf1ic1al opinion, unles~ the ~arne ... hould 
be referrl'fl t11 me hy one of the departments of the state, of 
\\ hich I .un th~: k-gal ad\'i~cr. I "ill make the fol!o\\ ing sug
g~.,;tic)ns in relation to the C]UC'-tion" ao;ked in your letter: 

First-l kn<JW of no provisic.n of the ~~~tute wruch mak~ the 
\'•lll' or the ('ljf pnratc llltttinl{ of a -chool lli>trict invalid I.Jccau:.l! 
onl) eight per' 11 are prcsclll and vote :n such me~·tiug. The 
p~m •-ion' of scctson 2749. rl'latntf,!' tu the submi~cion of any 
prop• ~ition authoriZl .. t hi' la11 to the \'vters at the annual meet
ing upon a pcti1ioo i~'11l'fl by ten \'Oiet;. in any .. chool towm.hip, 
d(l not :.pply to or aR'l'Ct any propo•ition wh•ch the voters uf the 

district tu\\ nship arc ghcn the right to P""" upon, ancl '' hich 
jo; in f:tct \'otetl up<,n by them :ll the annual meeting. 

Srcomi-!;CI.:tion .?74~ vf the l'ofle give' to the electors as~\..'111-
bled at the annual me..>ting the right to rlet~:rmine as to what 
a•ldl'fl l.ranrhcs ~hall Ill.' taught in the.> schu<lls of the township, 
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:111cl I knm\' uf n<• n-a-c•n ''h) it may nut detcrmine that a par
'•i~,•lar Lrauch .,{ •tm.ly may be adt!~l in one 'UI•Ii•trkt an•l not 

in other,., of the t11wn•h1p. 
ThirtJ-1 clo not think it is nc.>c ..... .,,r) tu the 1:tl11ht\ uf any 

\'Ole ,,f the clcctor" a~~mbled at the annual mc.>l"ttngo. in carrv
in~ out the J><l\\CT~ \I hich are ~n:n L) i'l~tic n .!i4') uf the code. 
that the no.ticc nf the meeting ~houhl ~tat~· tiJ;Jt a ,., t<.• ,, 111 t.c 
tak~n upun either of the prop.o~ition• which the elect• r' are l)\· 
that s~'Ctir.n authonzed to p:L'i<; up•ln, \\' hen the\ are .t .. ~cml>l.;l 
at the annu:1l llll"etin~ they have the VtHI er t•> 1,n~, ll]lllll :my one 
or all of the different propositions included in sc('tion ..!i I'J· and 
nn notice that -.uch qut-5ti•ms will he v•He•l upon at the me!t.'ling 
i., ucccs~ry lo gi\'C the \'Ole therlYlll \'alidity. 

Yom-. wry tntly, 

Cn '"'· \\". ~lct.Lw. 

ROAOH WoKKtl\G Ol'-{1) The towusllip trul!tccs may let 
the road work or an.r part of it to th(' lowest re~pon
aihle bidder. (2) If the work ss not let b} cuntmct, 

they may employ a ~:~uporintendeut. to ovet'bee aud 
cany out the same. (3) 'l'Tostees o.ro not eligil>le as 
dUperintendeol:l or roads. oor cnn a. coni met for work
ing tbe same be let to either of them. 

llu.s. '1'. P. l{,\Riuxerox, 
.Aigon.a., Iowa. 

r>e~ :\!nine-;, :\l:~rch .?5, I<)OJ. 

Dtt\R !'ta-I lx-g tn acl:no,\lcdgc tltc recetpt of ~·Jllr in\M oi 
the ..! 1st •n~t. 

RcpJyiu..r t<) your inquiry· a,. tu "hrthrr tlw to\\ n hi I' tntstc:cs 
rnay, \\ithmll letting tht" \\Ork on the roatls b) rvntt.•cl, t!i .. pcn-.e 
'' ith the '>('rYicc• oi a !'uperintendem ~~~ pro\'io1t'<l hy ~;;t:ttute, I 
y, ill say that my construction o>i the pre~elll roar I Jaw is tlut the 
tnt~tc.-cs may pur:-ue either ni 1110 metho..b oi \\<>rkin~ the: m:Hf, 
in the1r lt•\\ nship: 

J.'irsi-Th~')' may let the work or any p.ut uf it :11 the lowest 
re<;pun~il>le competent bidder. an<l in such ca~l' it nny not be 
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nccc, ... ary to appoint a superintc.:ndent of road!', and the wor k 
may lA! under the ~upcrvi!-il>n c,f the t ru,tt:e" or either oi them. 

St•mnJ-1 f the \\t>rk i!> not let by coutr:lct, I dunk it i" the 
dut\' of the tnl,tccc; '" npp• iut :t 'iUJ)l'riutcnck·nt oi roods to ovcr
~ee-thc \\Mk, and that the same is performed according to the 

plan adoptccl by the tru~tcc~. 
I think the tru't'-'t'' a re not cli~:ible as >.uperinten,1etltS of the 

road!\, nnr ,·:111 a c<.•ntrnct lJC let 111 either o f them for working 
the ~1mc. Your"'. \'ery truly, 

CRAS. \\'. ).[t'LL.\::'f. 

~~ oNtCif'AL ConPoR \TION"- CoMPENSATION OF CooNCli.MK:\ 

Councilmen of t·ities of ..,ccond class are entitled L{> 
~ 1.00 only fot· each rcgnh\r ot· special meeting of tbe 
council, and iu the agJ{rt'!-'lLI e their compensation can 
not cxcorcl SfJO in <LilY one year, except tha.t they are 

entit led in a1ldit.ion thMeto to receive $1 for each 
mt•oting as a bonnl of review. The amount so paid 
for bllr\'ico>~n'~ Ct)uttellmen cov<n'll all comruitteesorvices, 
~nd u.ny oruiun.ucc or re~olulion adopted by tbe city 
which pro\ itl"" o. greo.tct· compensation tban $1 for 
each meeting of the council, or for services performed 

n..~ membtlrs of cornmittefl~, i~ in violation of la.w. 

~IR. Ii. RIIYS~IIURG~II, 
Pella. Iowa. 

De~ .\1oines, ~hrch 31, 1903· 

D~' \N S111-Your letter of the ::!Jd inc;t .• with enclosures, to 
the go,emor of l0\\~1. has been by him referred to me with the 
requ~t that I an"'" cr the same. 

Complying \\ ith Mtch n:qut: ... t, pe1111it me to say that I hardly 
~how there can Ill! any misunder~tanuing as to what is said in 
my letter M Felmtary r2th to lion. 11. T. McCormack of Knox· 
ville. lo\\a. 11••\\C\cr, a' there ~ecnH to 1.Je s.r•me doubt as to 
the exact views expressed in that leUI'f, I will now endeavor to 

l 
321 

q:uc my Yiew ni the Ia,, so clearly and c.xplicitly th:tt 110 doubt 
l.1n :1r1'c a- to Ill\' po~ition. 

\\ ithom gnin~ Into the que5tion at length. and "'t:llln~ it ;ts 
-uccmctly as J"hsihle, I ''ill say that ~ectinn (J(}(1 of the c;.l<le, as 
amen11l'cl h}: chapter I 7 oi the acl<; of the T wenty-e1~ht h General 
\~•t'tnhl}·, h:o-;~ the compensation wh1ch the couneilmt.'tl of cilte~ 

••I the 'C'CC•nd cla,, and of incorporate.><! tO\\o" ar..- c.>ntitlc:d to 
rt·nin:: l~ntlcr the pr(l\ i"ioos of this ~tio11 they are t:ntitletl 
l• l r«CII't' trom the public funds of the city onl' dollar for e:~ch 
regular • r. "pecml meeting of the council. the a~grcgate nf o;uch 
t'ilmpcn~•t~on, ho\\tver, not to .exceed fifty cJollar ... in an, l)nc 
) l'.lr.' and m nd<l1~ion tn ~ucl1 C<llllJ.Iells:ttirm they are mtitiecl to 
rt·rt:~ve for :.ernces a" mt>mber:. t~f tl1•• ._,.,rfl of · · ~ '".. re\"IC\\ an 
;ulu,unt nm cxcCC(Iing- one dollar for each -.e:.~inn nf not Je,s than 
lh~~ hours, which "hall be pairl out nf the C<JUIILJ tr<-a~urv. 

I he cnmpens:uion fixed hy this ~lion uf the ,,tatult' i~ ;11l 
that a counc1lman ol{ a. city nf the ~ecnml clas,, nr o f an incor· 
JK,raterl tnwn. i-. entuled to receive for ln!i "{>I"\' ice~. e1t ht•r fnr 
attenclnnt·c at the meetings nf the council. or for committee wnrk 
pcr.fonnecl by him. That i-: to -ay, no memher of the council nf 
•• t'll y or town, of the character indil'ated. i!» enhtlctl tn recch c 
.rrr,m the puhht: ft~nds of the city any ~urn of moue} a~ co1tlf>ci1S.1· 
liOn f(Jr nny •crVI<:eli perfomtet! hy him. either ao; :1 rnemhcr nf 
the city r<llllll;l nr as .a l'llember nf :1ny cQmmittec thereof. in ex
Ct"''> nf o~1e d•JIIar for each meeting of the city council during the 
)~:1r. '' h:ch. amount can not. exceed fiity ·dollar" 111 any year. 

-\ny nrdtn:lnce or resoluut>n pas•ecl or arlopted hv the council 
ni n clly or town, oi the charac•er i!lcJic.:1ted. which provide' a 
J.:TC.1l~r C'Uill(Jerl~li<•n than (>OC t.lnllar ior each meeting of the 
C:(lUnrtl to bt- p:ud tu the mernhtero; thereof, t"itht'r f11:- attl.'lldance 
at the nlt'etm~' ni the council or for )-crvice ... perforrnetl b\' them 
a.; memlx:r~ of Ci>mmittees appointee-! by the ma\or ••r j,, the 
council, h in \'it>lation oi the pro1·i"ions of thl' ,;atlltc ref en l'\1 

tO, :uul \uif). Y01•ro• \en· tnJI\'. 

CHH. \\" .. -i\!t't.l~\1\, 

21 
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B.uncs - 'l'AXATION Tbe shares of stock of saving~ banks 
must be assessed as provided in sectiou 1322 of t.he 
code, :~nd t:.lle value of real esta.te wltich is othorwu-~e 
taxed sbould bA deducted (rOW the tolal Value Of the 
sha.rcs in arriving at the tnxable ,·a.lue thereof. The 
st{)ck of n.ny other ba.uk or corporation cannot be 
deducted (rom the value of the shares of tbe bauk 

which are assessed. 
Des Moine£, April 10, I903· 

HoN. W. H. Ro\MSA\'• 

Garner, Iowa. 
f)e.\tt Strt-1 beg 10 acknowledge. the rt-ccipt of y0ur favor o£ 

the 8th insl _ . . . 1estion 
\Vhile I can not give an vlllCiaJ opnliOn \lpon the ql me 

asked in your letter. unle~s the same shoul~ be ~eferred to 
by one of the clepartmentl> of the st~ue. I w11l b.nefiy. as matter 
of courtesv to )flU, give you my vtews rega~ding the same. 

First-i \viii say !hal in my judgment ~C~;hon 13~1 does not 
apply to savings banks organi1.ed under the laws or the st.ate. 
It is by in. terms exptes~ly applicable LO priva.le ban~s. ~nkers 
and person-. uU1er thruJ corporations elsewhere spec1ficd 111 the 
statute relating to the asessment of ta.x.e... ~he me~ hod of assess
ing savings 1Jank5 i> SIX:cifica.lh• prov1ded 111 ~tl011 1.322, and 
their shares o£ stock must he a3~sed as therem prov1ded: and 
~tion 1 321 has no application to such b:m~s. . 

Srcond--.~ction 1322 pwviclcs the manner m wh1cl1 the value 
of the share~ of l>UCh banks sh<dl be ascertain~ by lhe. assessor, 
and specifically state!. what property, which IS oth.e•wtse tax~. 
may be deducted in ascertaining the real value ot !\uch shares 
Il i~ provided in that section that the \'aluc of one clac;!> of prop
crt' viz. real estate. which j, otherwise la.'<ed, ma) be! deductl!d 
fr~~ the totnl value of the shares in arriving at t11~ actual value 
thcreoi, an<l the spccitic naming of such property 111 the statute 

e.xcludcs an other dec.luctions. . 
Any port1on of the cap~ tal or c:.urplus of a !'a\'ings bank "hlch 

is imrested in the stock of an incorporated sta1e bank. or the 
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~tDck o i any mher corporntion or~nized for pecmuary profit, 
which pn.y~ the tn..xe:; a."SCS..<;ed ngaim;L the same as providccl by 
law, i~ au mvcstment of the capital stock of such savings lxmk, 
and the fact that the property in \\hich it is imested is elsewhere 
taxed is a factor in detenuining the actual value o i the shares 
Clf the stock of the bank; that is, if such property was not el~e~ 
where lr1.Xctl, the value of the shares would be greater, and the 
iacr 1hal such property is elsewhere taxed to that extent reduces 
the value of the shares; but such property itself may not be 
deducted from the total value of the shares ascertained under the 
provisions of section 132:2. Yours very truly. 

CUAS. w. )IULLMI. 

Des ).Joines, April r8, 1903· 
MR. J. K. CAt!lt, 

tOlJ-1015 Harrison Building, 
Philadelphia, Pa. 

DEAR Sra-I beg to acknowledge the receipt of your favor of 
the 16th inst. 

Our statute for the detention anrl treatment of inebriates pro
vides: 

Pirst-'l'hat the board of control of state im;titulions shall 
nlltkc prov1s1ons in the hospital for the lllsatl<: for the receiving 
of person~ sent to :.uch hO!"pital under the !<t:ttule. 

Second-That all inebriates and persons addicted lo the 
excessive use of morphine or other narcottcs, citizens of the 
<.tate and residents of the county from which they an: committed, 
may be brought Lefore the district court or the judge thereof for 
examination upon an infomlatirm filed against them. The ques
tion as to whether they a re persons \\ho should be detained and 
·ent to the ho:.pital for treatment is tried as a que~t1on ui fact 
before tht! judge. illld without the interveutlou of a jury. 'l'he 
SaJJk! proceeding obtains as the in\'eo.tigalicm as to whether a 
J>Cnon is nf sound nund or nOt, except that such inv<.>Stigation is 
made before a judge of the cour t instead of the commissioners 
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o f 111sanit\". If the court o r judge finus the perwn brought 
l.Jefo re hi1;, a lit suhjt-ct fnr uet.aimne11L and treatment, he may 
commit him to the ho~pital for a term of nut less than one nor 

more than three years. 
If a flcr thirty days' treatment the patient shall appear to IJe 

curcu. he may be 1>-'lroled by the govemor upon a pledg.e to 
refr:ain from the usc I) ( all intoxicating liquors as a beverage, or 
tJther narcot il:s. J{ he \"iolates such pledge he may lJe returned 

to the hrJspital for further treatment. 
During- the time o f his parole he is required to make monthly 

reports to the superintendent o f the hospital to whic~l he was 
sent, and if he fails to make such reports the shenfi of the 
county of his re::.iclence is required to ar~est him and return l~im 
to such hospital, wbcre he shall be detamccl and treated dunng 

the full term of his conm1iunent. 
The general effect o f the law appears to be be~eficial to the 

people of the state, and it is upheld by public sentlmt'lll. 
Yours very truly, 
CnAS. W. MuLLAN. 

SHlUUFF-DEPUTY-It is obligatory upou a sheriff of a. 
couuLy lo appoint at least one deputy, and upon the 
bolll'd of supervisors to fix his compensation. A. sheriff 
cannot increase tbe compensation allowed him by 
statute by failing to appoint a deputy. 

Des Moine;;, April 24, 1903. 
HoN. JoHN H.\MMlLL. 

Britt, iowa. 

D~:AR SrR-l think the pro,·i•ions of section 2 of chapter 27 
ur the acts of the Twenty-ninth General \Rsembly are manda
tory. both upon the sheriff and the l:OOrd of supervisors; ~t is, 
the sheriff nf each county must appomt at lca~t one person m the 
county as a clepul], an~! the board of supervisors must fi." the 

compensation o[ snch deputy. 
If the hoarcl of your county has fixed the compensation of 

a. deputy sheriff. and the sheriff has failed to comply with the 
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J.m and appoint such deputr, the amount of the compensation 
o f the deputy may. in my jmlgment, be deducted from the com
pensation giYCJl the sheriff. 

The purpo!>e of the :;tatute requiring a sheriff to appoint a 
deputy is that the public may have the benefit of two persons 
qualified to perfonn the duties oi that office, anu thereby give 
the public better service. The statute requires that the chief 
rleputy shall be paid by the sheriff om o f the compensation which 
he is entitled to receive, nnd I think he can not increase the com
pensaticlll allo\\'erl him by stntute b) a failure to pedom1 a duty 
which is expressly imposed upon him by Ia\\·, \'iz: the appoint
ment of a deputy within his tounty. 

On the other hand, it is t'qually the duty oi the board of :;upcr
visors to fix the compensation of su('h deputy, which of course 
shall not exceed six lnmdred dollars per annum. If the board 
has failecl to fix such compens.1tio n. it is equally re~niss in its 
duty as the sheriff is in not appointing such deputy, and I very 
seriously doubt, u11der 'uch circumstances. the. right of the board 
to deduct from the compensation of the sheriff the maximum 
compensation of the deputy fixed by statute. 

Tltc compensation should l:e fixed and the sheriff required to 
appoint his depul) as J)rO\'idetl hy Ia". If it is so fi'<ed and he 
fnils to appoint. the amount of the clt'J)Uty':. salar~· t~hottld not 
be paid to the sheriff. Yours very truly. 

CIIAS. 'vV. UuL,J •• u:. 

A DEPUTY CouNTY 0FFWE"R Ro\8 ~o Cu.nr AGAINST Tl:l'& 

COUNTY FOR COllP~N8ATION, FOR 'l'ffill REASON THAT IUS 

P:nmoiPAL Is PREVENT~n Faor.r •rAJUNG PossEssroN oF 

TBJ!l 0F.&'IOE TO WBJOli HE 18 ELECTED BY TliJt R&FUSAL 

OF 11rs P~teoEo&asoa TO SuRREt<D&R TB~ 0.1/'f'ICI:C. 

Des :\[oiues, ~fay 22. 1903· 
J. \\'. HA~L\tONO and \V. E. SMl'l'H, 

Guthrie Center. Iowa. 

DEA.R StRS- Replying tn your esteemed fayor nf the llth 

inst., I beg to say that I very seriously doubt the propriety of 
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my express111g an npinion in regard to yuur rights to rt'Cover 
all) compen~ation for the time you were not ('ffiplor\!1:1 during 
the pende·ncy of the act.on to test the validity of tbe Titus 
amendment 

T may, however, suggest that while a county officer would 
prohably have a valid daim for his compensation during the 
time he was deprived of the emoluments of his office by an 
;ncu'mbicnt who refused to surrender the office to him, r do 
11~1t see how a deputy or other employe of the office. who was 
uot elected by the JX::ople, can have any daim agaiust tl1e 
county for any compensation which he did not receiv~, because 
the ()11CSIIOII of the right or hi!- principal to Ule office had J10l 
tJCCn detc tmined by the courts. His case strut,ls upon an 
entire!) dilferent footing than that of a m:m elected by the 
IJ,<'Cple to fill a public office, ami who is p revented from taking 
pos~e:-sion of the office by reason of the refusal of hi!'. prede
ces..o;or to surrender the office to h im. In the one case the 
officer was eiUhled to thl' pOssession of his office and the 
emolumcnl<> thereof lry reason of his election tl1ereto: in the 
othtr, the lleputy is appointed by ~uch officer and is only 
entitled to begin his worl.. as such when his princi t>al has been 
inducted into the office. It is of course a peculiar ;~nrl unfortu
nate situation, bul I do not, under the circumstances, see how 
the county can Ue held liable. 

Yours very t ruly, 
Cnt.s. W. :Mm.t.AN. 

R o ADs-S u n RINTENDBNTS oP- A township trustee cannot 
be a contractor or employed as superinteudent iu tbe 
construct ion or l'epair of roads in the township. 

Ho::-r. E. C'. SP,\UL'OINC, 

Marble Rock, Iowa. 

Des ~1oines. Ma.y 22, 190.3· 

i\l v m:.\R St:-~ \'I'OR- 1 be~ to acknowledge the receipt of you r 
favor o f the t 3rh inst. I th ink perhaps l o we you an apol ogy 
for not answering your Ionner letter and yours of the lJlh 
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IA:fore. but the iac:t is that 1 ha,·e lx'l't1 so extreme!) pressed with 
bu-.ml~S ~inc~ the cnll\Cil.ll~ ui the supre111e l'011rt that my cor
resr•mucu('e has falletl l.lehind. 

In reply to your fa,·o r will Eay that l see no objection under 
the pre~ent roar! law ro the tu\\ '"h1p trtl!\li!C" cmploymg more 
than one rwcr'-ecr oi the road '' ork in the tmvn;;hip. 

I may say. howe,·er. in this connection, a.;. J ha•e written sev· 
"r:ll county attomeys, that I do not think the law contcmplat~ 
that a township trustee c<tn l'ither be· a comracror n£ the road 
work or a 5upcn·isor. The trmtec:;, c:un~titutc a body which 
mu•l Jet the contracts ami employ the :;ut~erini.endenL anu an 
employer can not act in the capacilJ of employer and employe at 
rhe same time. 1f contr.tcts ior the rOr'ltl work arc let tO t.lifTcrent 
penons. and the work is being carried nn in different places in 
the township at the ~amc tim~:. r think it i:> within the power of 
the tmstccs to t:mploy more than .. me superintendent. as the cir-
culll~tance!l may demand. l am, Your:. Yl'TY truly, 

CIMS. \\'. ~Jt.Lt.,AN . 

BoARD oF liEALTu- ,l!;t.EOTrON OF H EAt.TB 0l"YIOER- A 

majority o£ R. 11uorum of the boatel of bea..lth is com
petent to elect a health offi cer aud t ra.usact aoy busi
ness which legally comes before the board. 

DR . .J. r. K rpmrmv. 
St•crC'tary State' Boord of JJ t'OU!t. 

DJ-;Aa S1a-l beg to acknowledge the receipt of your favor of 
the 13th inst., enclosing letters from Dr. H. H. Clark and Mr. 
F. G. Bell, relatmg to the appointment of a health officer in the 
<:tty oi ~lcCregor. 

In reply to the question a..-ked in sudl letters permit me to 
~y tl1.1t section 2568 of the code prmides: 

"The mayor and counc tl of each town or city, or the trus
tees o f a ny township. shall constitute the local board o f 
health within the limi t~ of such towns, ci ties or to wnships 
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of 11 bich they are ollicer~. * * * which board shall 
appoint a cvmpetent phy:-ician ~ts its health r)fficer. who shall 
hold office at its pleasure:· 

The f<tcts, a:; l gather them from the letter r>f :\lr. Bell in u,e 
case under cOn:>iderat•on, are these : That a m<.'Ctin~ of the city 
council of the city o f McGregor wa::. helcl at which fi1·e council
men and the mayor were present. lmmecliately after the ad
jcmrnntent of the regular mccting c>f the city council. the coun
cilmen 11rcsent and the m~yor rmt as a local board or health, and 
for the purpo-,e of lransactmg hu.,iness as such. .\Eter the meet
ing was organized the question o( the appointmet1t of a physi
cian as health oflicer o f the city came up, and five of the members 
of the local board oi ltealth voled upon the selection o£ a healtll 
officer, three voting for one person and two for anothe1·, one 
member o f the board o f health, the ma)or, not voting at all upon 
the qttestion. 

TI1e que~tion arising upon this state of f~cts is. Was the per
son so ~elected by the: local board of health legally 3PJX>intcd 
health officer of the tily of McGregor? 

l\o specific method of appointing a health officer of a city is 
pointed out by smtute. 'l'he mayor is the chairman of the local 
hoar<.l nf hl>t~lth nnd should preside at its meetings. 1 know of 
no rule of law which compels him to vote upon a que:tion arising 
before the local hoard of health unless hh. vole is necessar) to 
decide a question. 

In the ca:,e lU1t.lcr consideration a quorum of the Loard of 
health was prc.sent, and it was therefore competent to transact 
any husiness which legally came before it. A majoriry of that 
quorum voted upon the que!otion of the selection of a health 
officer. A majority uf those !lO voting would be sufficient to 
m:tke the «elechon, and the pcr<;On ~o selected by such majority 
would. in my opinion, be legnlly appointed under the provisions 
of section ~568 oi the code. Y(\Urs very truly. 

CRAS. \V. MULLAN. 
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R.oADs-.RoAo TAXEs-EXPENDlTURE oF- MUNlCJPAt. CoR
PORATIONs-A city or town bas tl.le 1·ight to control the 
espeoditore of money arising from the road taxes 
levied upon the property witbio ils corporate limits. 

De~ ~loint'>, Jun<- 19. 1903. 
floN. F'. \. O'CoN:>:oa. 

1'\cw Hampton. Iowa. 

D£AJ< SlR-1 beg to acknowledge the receipt of your favor of 

the sth inst. 
While, as you are aware. it il.- nu part of my duty a$ attomey

geocral to gjve opinion!; to lhc bo<tr<ls of supervisor:; m the differ
ent counties of the state. or t•> county attorneys who arc by Jaw 
made the legal advisers oi ~uch boards, I will, ns 1nattl>r o[ t:tlur
te.<y to you. make the follo wing suggestion-s as to the interpreta
tion oi scclion 1530 of thc code, as amended hv tile acts of the 
Twenty-ninth General Assembly. -

This section prm·ides that the road tax lcYied thc•·eunclcr by 
the board of supervisors shall he known as the county road fund. 
Sucb tlxe.~ shall be- collected hy U1c t reast•rer of 1 he <:OUllty in the 
.;ame n1anner as other taxes. and shall he paid out hy him only 
on the order IJf the lxard of supervi~ors for work done on the 
roads o£ the county in such pl:\cc as the board may determine, 
C.'\Cept that so much of the cou11ty road iund as ari£cs from prop
l'Tty within any c:ity or incorpnraterl town, shall be l'xpeudctl on 
the roads or street;; within sucT1 city or town, or on the roads 
adjacent thereto. under the directiou nf lhe citv or rown council. 

1'11iS e.'-"CC['tion to the general pr<wisio"lliS oi the section gives 
to the.city ur t011 n council the right of expend in~: tlr.c money 
arising fn m the taxation of the property within "nch city or 
town as such council !lhall, in tts dio;crction. dt"t'm ndvisal.llc. 

While the language of the statute as to the manner in which 
lbe- work !<hall he done CJll the roads is meager. l think the fair 
construction of it is that the work nwst he do11e tmder the super
vision of the city or town council. Otherwise there would he a 
~onAict of authority as hetwccn the board of supervi~urs aud the 
-city or town council. The city or to1111 is respom;ihle for the 
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c:umhtu,n of ih ~tree~-> and highway", and io; liable for any dam
a~l' that may r-ecur Lecau-c the s.1me are not kept in a safe cundi
tit 11 fur tr.l\cl. ~o !'uch re ... pon.,ihility or habtlity rl""t<> UJX"•ll the 
c• •unl) ;,., to the -.treer~ ancl public hiJ:Illl ay'> '' ithin the corporate 
hmth oi a ctty or town. 1'he evident mttnt ot the legtslaturc m 
enacting- the •tatutc was that all of thl! m•mcy arising from the 
r• •:Ill fund ta :( outside of the itwnrpor :tte<1 limit!> ur ei tit>~ :tn1l 
to\\ ns !>hould be expended iti the tmprnvemcnt of the highway~ 
of the count)' by the board or supcn •~rs. and all or such tax: 
:m ... mg from pmpcr1y within 1 he rorpot ate hmit!> of citie~ and 
towns 'honltl he expended bv the councsl of such cit\ or town. 

The -.uprc:mc crurt of Illin~i;; in consiclermg a c:om~what simi
lar !-tatutc held that where autJtority \\3S ~ven any particular 
h, ard or ll<)(ly to expend money ior public purpo-es. that such 
authonty c:srried with it the right to control the fund "hich it 
was authrni1cd to e.xpend. SupcM-isors .l!crur Co. ~·. T&MI of 
A'r--..u Bosta11, 13 111. ,\pp., 278. 

Thi" principle is also recognir.crl in C: .• R. f. & P. Ry. Co. v. 
Murph)•, 1o6 Iowa, ~3. although the exact question did not there 
ari~e. 

l 1nder this construcuon of the statute, I think a rsty or town 
eotmc•l has the right to cnntroi the expenditure of money arising 
irom the taxes le\·i~ upon the proptrty wi~hin the corporate 
limits of 'uch city or town under tilt' provisions of ~ection 1530 
of 1he rc de, ancl that it is not to be expended by the board of 
:;upcn i<oOr!> in the same manner as the taxc' arising from the 
property outside of such corJlOrate Jinuts. 

Yours very lntly, 
C:uAs. \V. MuLLAI\. 
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T.u:t.:S-CosTRAO'I':l-A contract to par nn tlltoruey J:> 
per cPot upon all taxe:- collect~d froUI omitted prop· 
erty \\heru Ia\ ferrets b:we been employed under the 
provisions of chapter 50, of tho 1'" enly-eighth nen
eral Assembly, is void. 

llol\. B. F CARKOLL, 

.Judi/or of Statr. 

DE \K SJK- \\ 1thout givin!l a ionnal upsn~< •n up•m the ques
ti,m l'r~eniL'tl by the lcller:. uf .\udit<>r I lave,- oi Uuchanan 
cowlly. I ,\ill S."')' that while the qu~t.ion i-. ~~~~--ihly a rlebatable 
<•ne, I thmk a contract. entcre.l into hy a hoard ,,j -.upervi~1r.s to 
pay an attornc) fifteen 1><:r c-:111 upon all taxe-. coming- from 
omhted pn.pert), where tax ferretS have been cmplo)Cd to assist 
the cnunty • ffic:er~ in fincling property omitted is om the tax lists 
undtr chavter so ot the law~ of the 11'wcnty-c:ighlh r.cneral 
Assembly, is void. 

The identical question was !Jcfore Judge l,enynn m the case 
(If Heath t• .1/brtlQk, and he held that !'UC:h contra~·t wa~ void 
upon two grounclo;: 

Firs/-That it wa~ an attempt on the (Xlrt ui tl·e board of 
supervisors to employ o;ome nther person to clihehar~e the duties 
of the countv trea•urer of the counh·. 

Suo"d -That it \l:l~ in conlrav~tion nr <"h:tpter 50 pf the 
acts of the Twcnt)-eighth ,Getsentl .\~:.cmblv of the state of 
~~ . 

This ca;e is now pcmhng in the supreme t< ·llrt ancl has not yet 
been decidccl. l think, howe\ er, the po~stion \\ hich shoulcl be 
taken by the c;tatc oOicers i<> that such contract-; nrc void and 
can not be ret'ugni7ccl hy them. Yours very tmly, 

CK \S W. :\ll'I.I •. \S. 
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LAKES-RIPARIAN OwNERS- No riparian owuer upou a 

navigable lake has a rigbt to place any obstruction 
therein wlticb iuterferes with the free passage of 
boats upon the same. 

Des Moines, June 24, 1903· 
Hu~. ~-C. RnMRD, 

:.\l:lStm City, Iowa. 

1)~;'\R Sn~-I lxg tv ackllO\\ leugc the l't!Ccivt o f your favor oi 
the 2oth insr., cnclol!ing a petition of residents of Clear Lake 
and vicinity, asking that action be taken in relation to the 
rcmo ,·al of a fence existing 111 CLear Lake. 1 n reply will say 
that no riparian owner on the lake has a right to extend his 
fence uut inw the lake so 3li to interfere with the free passage o f 
boats tl1creon, and the maintenance of such an obstruction \\ ilhin 
the lake would be a public nuisance which could be enjoined by a 
civil activn. 

A Jake which is in fact na\·igablc is a public highway. the tille 
Lo which i~> in the stale for the benefit of the general public, and 
no riparian •·wner has a11y right to t>lace any obstruction therein 
\\ hich shall pre' em the free ,,assage of boats over and upon the 
\\atcrs ll f the lake, except that he may build docks. piers or 
whan•cs from the land owned by him out to the part of the Jake 
"hich is in fact navigable, such piers, docks and wharves being 
neces,~ary for his use o f the waters of the lake. Beyond this 
he can not go, and an action in tl1e nmne of the :>1ate of lowa 
can be maimai1~ed fur any other obstruction placed by him 
the rem. 

\s ynu have made an examination of the facts iovolvec) in 
this cnse. J >ttbmit tJ1e \\hole matter to your judgment as to 
whether it 1s r.ll\'isable tu bring an action against the riparian 
uwncr under tire circumstances of this particular ;:-n~e. If you 
conclude that it is w advi~ble, inl:ttitute it in the name of the 
state in your districl court, ami pro,ecute it to termination. 

I herewith return you the petition cnclosal in your letter. 
Yours very truly, 
CHAS. \V. MULLAN. 
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SonooL Bo"RPli-SoaooLa•ou:;~s-DrPSOMANIAOs-(1) It is 
within the power of a~ scuool board to call a. specwl 
meeting and submit to the electors the C}uest.iou of 
levying a tax for u;,~ construction of a scboolboosc 
when the schoolhouse of the district has been lost by 
li1·e or otherwise. (2) The sheri[ of a county in which 
a. dipsomaoiar, is found who has escaped from tbe 
hospital to which be wa.s sent, bas the right to arrest 
and return him to sucb hospital without a warrant. 

Des :.\Joines, jm1e 24, 1903· 
HoN. V. A. ARNOLD, 

Spirit La~e, lowa. 

DP.AR SIR-1 beg to ackn~•wlctlge the receipt. of yvur favor o! 
the 17th inst. 

\\'hilc the matter conccrnimg which you write i:; not one upon 
\\hich 1 can express an officia I opiuion, unless the :>a me should be 

referred to me by one (Jf the departments of the state. L will, as 
matter o£ coun~y to you, give you my views up<~n the sections 
of the code referrt-d to. 

Sect ion 2750 wa~ amended by the Twenty-eighth General 
'\s:.ernbly l>y striking out tb•e words "\ \ l1ere' er the corporation 

hni> lost the use of a schoolht:•use by fire or o therwise." 'the pur
pose of this amendment \\;\!1 to gl\'e the board of directors the 
nght to call a special meeting of the voters of any school cor
poratiun for the J>'l.lrpo$c of votmg for or against the levy of a 
t<tx for the purpose of purchasing a site. and the COI1Siruclion 
of any schoolhouse necessary. although the corporation had not 
lost tbe \ISC of a schoolhrtUSe by fire Of fJthcrwi.•<!~. 

Under this section 1 tl1ink it 1s within the power of the hoard 
to call a !.pccial meeting ru1d :.ubmit the question to the elector~ 
of the district at such mecti ng, and i r a majomy of the votes 
cast upon the question .t.hall be in faYor of the lc\'}' nf a ta.x ll)f' 
the purpose o£ constructing o schoolhouse, bonds may he issued 
for that purpose as provided hy the other -.ection' of the statute. 

Section 4 of chapter 93 of the ac:t.s of the '~ enty-ninth Gen
eral Assemuly makes the pH)VIsions of tbc ~t.at.utc relating to 



334 REPORT OF TDE ATTOIU~EY·GENERAL. 

incorrigibles applicable to patients committed for dipsomania. 
aml the sheriff o f the county in 11 hich such dipsomaniac is found 
undoubtedly ha:> the right to arrest him and retum him to the 
hospital from which he has escaped. 

Yours ,·cry truly. 
CrrAS. W. Mut.LA~. 

lNSU!lANOR-0ASOALTY- 'rbe word "casualty" used in 
paragraph 1, of section 1709, permits fire insurance 
companies to insure plate glass against breakage. 

Ho"'. B. F. CARROLL, 

Auditor of State. 

Des ~Joines, June 25, 1903. 

DeAR Sm-1 find upon my desk a letter from Hon. James C. 
Davis to you, askiup for a constmction of the language of para
graph t of section T70<) of the code, which authorizes companies 
org:mized under chapter 4 of title IX to insure houses, buildings 
and other kind of property against loss or damage by fire or 
other casualty. and particularly whether such language permits 
such companies to insure plate glass against breakage. 

Without going into the question at length, I will say that after 
an examination J hn,·e reached the conclusion that the word 
"casualty'', as used in paragraph 1 of ~ection I70<). is sufficiently 
broad to permit such companies to insure plate glass again:'t 
breakage. \Vhile it is true the word "ca~ualty" generally refers 
to something of greater magnitude than the breaking of glass 
in the windows of a building, yet such an accident is a casualty, 
although of slight magnitude. A casualty is an unfore~een acci
dent, and the breaking of a plate glass window can well be said 
to lie a ca;;ualty to the building and which therefo1·c falls within 
the class of accidents which companies orgnnized under chapter 
4 are entitled lo insure against. Yours Yer) truly, 

CUAS. \V. :\lt•l,I,.\X. 

REPORT OF THE A'M'ORNEY·GENERA.L. 

lNSURA.NCF.-POL10111:S OF-StGNATIJRJ': To-The statute does 
not require policies of insumnce other thnn life to be 
signed by 11. resident agent .. 

HoN". B. F. CARROLL, 

Auditor of State. 

Des ~.foines, June 25, 1903. 

Df:AR SIR-Replying to your verbal inquiry as to whether poli
cies issued by insurance companies for fidelity. plate glass, bur
glary insurance, etc., require the signature of a re~ident agent, 
will say that 1 find no statute rt>t]uiring such signature. The 
statute requires the policies issued to be signed by the president 
or secretary or other officer of the company duly appointed there
unto by the board of directors, but doc<; not require that they be 
signed by a resident agent. 

Enclosed I return you tl1c letter of J. S. Anderson & Son. 
Yours \'Cry truly. 
CJt.\S. \V. Mt'U.AN. 

AoKNOWLEDGMRNT-MoaTGAGJts-(1) An acknowledgment 
of a mortgage to a. corpot'a.tion taken by a.n officer 
thereof, is inva.Jid. (2) Such invalid acknowledgment 
does not in validate the mortgage as between the 
parties. (3) The county recorder has authority to file 
sach mortge.ge. (4) Tbe filing aod recording of such 
mortgage in no way affects its validitY; or inva)jdity, 
and is not notice to subsequent purchasers or iocum
bra.ncers. 

Des Moines, June 26, 1903 
MR. II. B. CMDOICK, 

:\ evada, Iowa. 

DSAR SrR-1 heg to acknowledge the receipt of your esteemed 
favor of the 25th inst. Please pardon me for ~uggcsting that it 
appears to me thal the questions asked in your lette-r should be 
propounded to your privnte :~ttorney rather than to the attorney-
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general of the l>tatc. :1s they strictly concern prh·ate and not 
public affair!'. 

I will, howc,·er, as matter of courtesy to you, answer the 
qut-stions which you have ac;ked. 

I. :\n acknuwlcdgment of a mortgage given to a corporation 
which is taken bcfure a notary public who is an officer of the 
corporation. is not valid. 

:z. Such im·alid ackno'' ledgment does not im·aJjdate the 
mortJ'r.lgc as between the panics. 

. 3· I think 1 he county recorder has the authority to file such 
a mortgage, as he can not JYclSS upon the validity of such an 
acknowledgment. 

-1· The fact that the recorder accepts and files such mortgage 
does not in any way affect the validity or invalidity of the instru
ment. Sucl1 filing amf recording would not be notice to any 
~r50ns subsequently purchasing the property or taking an 
mcumhrance thereon. Yours very truly. 

CHAS. \V. :\lur.uN. 

BoARD OF TauaTEEs-VoTtNG nY PROXY-A member of a 

board of trustees callllot legally vote upon any ques
tion \Vbich comes before the board at a.ny meeting 
at wllicb he is not present by written ballot or other
wise. 

Hov. ]. R. Ht:NCElU'ORD, 
Des Moines, July 24, 1903, 

Cltoirmcm of Boord of Trustees. 

. D1~,\R SIR-Complying with your \erbnl ret}tt~i: for my opin
IOn a~ to whether a member of the l>oard of tmstees of the Iowa 
State (~ollegc o~ • \griculturc and Mechanic • \rts, may vore upon 
a (JUl'SliClll commg before the board, when >:uch member is n<>t 
present. 1,). forw<Jrding to the chairman or other member of the 
board :t 1\ ritten ballot to be deposited in the l.Jallot box O) the 
mcmher lo whom it i!l l'enl and he counted as a vcte rast bv such 
nb~ent member. I will s<J) lhat in my opinion no member ·of the 
hoard nf trustees can legally cast any ballt•t or vote upon auy 
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que;..tion which comes before the board at any meeting thereni. 
who is nnt pr<.-scnt in pen.on at ~uch m('eting of the hoard. 

The theory upon whjch the husines~ f i the college must he 
c•ltulucted is that only members IJi the bnard '' h•; are present at 
a meeting thereof. and take J>art m the cit-liberation~ of such 
hoard as to the lll:ttters L't)rning before it, are entitled to volt? 

upon the questicJns which the board <~recalled upon to determine. 
I know of no mlc of Jaw or custom which will pcm1it a mem· 

IJcr oi a board of this character, who 1s not present 111 person . 
w vote upon any question which comes befl•re the boarti. whether 
such vote be offered il1 writing or otherwi:;c. 

y.,ur!> very truly, 
CH.\:-.. w. ~ll'Ll.AS. 

STATE BoARD OF MEDICAL ExunN:sRs-R&vOOA1'tON O'F 

<iERTJil'IOAT'&-NOTtot Ol" CBARCH:B- Where the state 
board of medical examiners undorta.kes to revoke a 
certificate issued to a. physician to practice medicine 
witl1in tbe state, such pbysicia.u must be served with 
notice of the proceedings before the board has juris· 
uiction to act. 

~ r-.Ioines, July 2, 1903. 
DR A. M. LHIN. 

Des ~loines. Iowa. 

DY..\R StR-Replying to tlte lllfJlllries cumaine~l in your faYt)r 

of the 10th instant will AA)'-

Pirsl-That tn C\'ery case where the state lx arc! af medical 
examiners attempt~ to rcv0kc the certificate issued to a phy:;.tcian 
t•> practice mcclicine Wlthiu the state:. the pen;nn holding such 
certtl1cate must ha\'c a fair opportunit) to nppear before the 
hoard and meet the charges macle agam!'t lum. Such uppor
ttmity nec.:ssarily includes the ~crvice UJX•n him of a notice of 
the Lime and place \\hen the hearing will Le had, and of the 
charg~ made ngain;;r him. The fact that such notice was mRilro 

t•J him by registered letter would not. in my judgment, he suffi-
22 
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cicnt to &ri\'c the l.,o;nd JUrJ3dicttnn 1<1 act upon the charge." made 
:c•1cl to rcn~kc hi' c:eruficatc:, unlc-,-. tl .. houlcl I.e :~ffirmatively 

\:,taulished by evidence that he n cei,·cd the letter thus addressed 
to lum. 

The lx:ttcr methucl u£ pr~lure in ca~ of th1s character is 
that the notice -hall he per~)nally "Cl"\~l upon the physician 
\\ ht.,e certilicate is "'u~.rhr to he re' oked by the hoard. 

• • • • • • 
Fourtfl-\\'here a ph~"ician i-; called by the local board of 

health iur the purpo .. e c>f detcrminin~ whether a oontagiou-; dts
ease c.x-i~t~. or £, 1r taking means t•f ~lppre!>Sing 5uch dJseru:c. tlte 
rea-nnat.k clt:trgc• anti expen~ o f the physic1an so callcJ are 
1 ·ro per items of e'IIC.'II~ incurred b} the lncaJ l,oanl of health . fur 
11 lm·h the rc1t111ty j, liahle. The buanJ 1)£ ~l.tperl'lsor~ uf the 
c••unty •l~<mlcl allm1 null pay tlu~ 1>~11 a~ a part o[ the nl'Ce,~ry 
exlt'nscs mcurrcd h} the local hoard. and "hould be included in 
the amount for whtch ~~tax ib lcviccl upon the city, to wn or town-
~hip. liS provided by ~tatutc. Yours \'cr y truly. 

Cu,,s. W. MuLL AN. 

Mur.crr 1'AX-JJI\ tRtON OP Bt;TwK&N 'f owN AriD 'l'ow"N,;atP
Where n. 1)3.)00tl is opernting under the mulct Lax in 
an unincorpomted village, such village is. a fter becom
ing an incorpomtecl town, entitled to one-half t be tax 
from the date of its iocoq>oration. 

lin)\. \\'. J. KECf.£ , 

Climun, low a. 

lJcs ~lo1re•. July Jl, 1903· 

1)£.\R S IR-I I~ to :tcknm\ ledge the receipt of your favOT of 
the :29th :n~l. 

"'" m:lller of C••urlC'S)' to you I wtll gi\'e you ID) views upon 
the que!.tio ns cnnt:~inc.l in your letter. although it i!' not within 
the clutiec of my office. 

'l'lw quarter!~ mulct ta:x. which ir. required to be p.1.id by :u1y 
"11\' conducting a place fur the :;ale o i intoxicating hquor:. on the 
lir~t tiny,; v f January . • \pnl. J uly and October, is paid for the 
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thr~c JllOnths prcceuang the time when such qu:~rtcrly J >.'l~ ment 
IK'Ct>mt~ clue. The ta.x iu the ca:>e ~uggc,tcd by you war. a,~,.~d. 
ami a ctmsaderable part of the three months h:tcl clal ''l"<l. hcfure 
the town of Lo~l .:\'atton 11a~ iocorpor3ted. Dunng th:\L pcno<l 
o i time the business o i the ~ale o f mtox.~cating hctuor, " 1S con· 
duct c. I , ubide o f the limit;; oi an) ci t) or tn\\ n, ami i i the t011 n 
,.j l<ht '\'auon had not been incorporated, nne half u f the tax 
~JH,uld I.e paid to the clerk of the town-hip in "hich the bu--ine-~ 
i~ conducted . 

.-\ fter the town of Lo~t X3t:on wa< incorporate• I. it then 
IJccame entitled, from that time on, w cme half of the tax 
a~~e,~'\1 :tgamst person:; selling intoxicatm~ liquor' "ithin it:; 
hmih, and I see no way of reaching a £:ur ami ju'l deci~mn of 
the matter c:.,cept to ba1·e the trca .. urer a-.ccrtain exactly when 
tht town of Lost Xatiou was incorporated, aml when it hecamc 
entitled to one hal£ o f the mulct tax a!>.•e,l>CCI ag;unc.t pcrsnn!l 
.,clling intc>xicating liquors '"ithin its hmits, :mel then divide the 
t:a" , 0 p.1 id between the towo..;;hip and the town. payang. to each 
the 1,r0 portion to "hich it is entitled acc~rdmg to the .umc that 
I he businr,.s war. carried on 111 the town~hap before the mcnrpora
tum o£ thr town. and the time "hich at wa!- carried 011 in the 

tnwn a {ter such incorporation.. 
Sar111J-lf the town of Lost !\lation ha~ no as~!'!'oOr. one 

~h•>UitiiJC appointed by the city council. If this is not clon.e, then 
1 think the auditor should assess t.l1e mulct tax and place '' upon 
his txu>ks and return the amount.;; tv the treas~tr~r. . 

Third-The county auditor -;houltl. in my opmaon, dl\'lde the 
~' t mtlll of the town~hip ~se!'S<Jr aml ~par.ue the p~nperty 
,~ ithin the town 0 ( Lt1,t :\atirm from th:1t m the l<)Wn'h'l' <l~t· 
side o f ~uch town .-o that in the collection ni till' .taxc.~ leva~! 

·I n · ...,.~ ..... t each \\ill receiYe it!\ prupurunn , 
liJ~ •11 ~II' I • :. ...,~ .. ~ .. 

fuurtlJ-The o;,upcni-.ors sh1 ultl make a levy UJ!nn the prt>p-
Ut) indudtd ,, ith;u the to\\ 11 of Lost ~:nion, :a-. a"k~-d hy the 
IJt'lln•r- o f that t0 ,1 n. \our,<, vcr~ tnll). 

CU.\', \\". ~It' ·'· '=-· 
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APPEA~ l!iither party to n.n action for the violation of a 
city ordinauce has tbe rigbt to appeal from t lle j udg
ment of the district coo1t to the supreme court, a.nd 
the same rules or pr1Ldice obt.aiu as iu a ppea ls in otber 

criminal cases. 

Des ~lt.inc.:s . .-\uguM i · lyOJ. 
MR. XtcOOLAS Cot.scu, JR., 

\\'ankon, lfma. 

DEAR S111-l beg tf> acknowledge the receipt of your iHvot· of 

the 5th inst. 
I doubt the propriel) of my expressing :my opinion in regard 

to the CJUe:;tion asked, for rhe reason that it is ~trictly within the 
jurisdiction uf the C(llmty attorney, "ho i:; by law your legal 
advi<:.er, and not within the jurisdiction u( this office. unless the 
question c:hould be referred to me by one nf the clcp.<lrtments of 
the state. 

L will. however, call your attemion to sections oi the statute 
bearing upon the qvcstion irl\'oln:d. Section fi92 o£ the code 
provides: 

''The prucecd in~ before a. mayor or llolice court !'ball 
Le, as far al> upplicablt; in accorclauce whh the hl\\ regulat
ing similar prvcceclings before :t justice '>i the t..eace, w1less 
utherwi:.e prm·rclcd. • • • Appeal~ ami 1\ rit-. n£ error 
~hall be takt!ll from the may ... ,r 11r the polic~ court in the 
same time and mannt:r, ami subjt.>cl tn tht same ~estrictions ... 

Section sC>.zo prO\'lU~ that in cases \\ hich ;m: appealed to the 
di~trict court front a justice uf the peace. either party 111LI) app:oal 
irom the judgment of the di,.trict court to the ~uprcmc cuurt 111 

the same manner ns from a judgment in a prosecut:on by 
iutlictmcnl. The provisions of these two :;ections ~'1\'C t11 either 
party to an action for the violatiou of a city ordntance before a 
mayor, lhe right to appeal front the juugment of thl' d1strict 
court to the ,upreme cottrt o f the slate, in the same manner as an 
appeal conld be Laken from a judgment in a prnsccution hy 
indictment in that court: 
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~ection 5450 referred to by you pro\-ide.>: 

·'When an appeal i-; taken, il :-hall !Jc the duty of the clerk 
of the court in "hicb the judgment \\as 'rendered ttl forth
with J>repare and transmit to the attorney-general a certi
fied ropy of a notice of appeal in the case, with the date of 
service thereof, and, without nnnece~'\al"\' dela\', to make 
out a full and perfect transcript o f nil JXlJlers in ·the case 0\1 
file 111 his office, • • • and transmit the same to the 
clerk oi the supreme court.'' 

Construing th~ pro,•i:;iQnS of these several sections together, 
it i" clear that section 5+50 is applicable to cases "here the city 
appeals to the supreme court from the judgment of the district 
court in an action brought for a nolntion of a city o rdinance. 
and that lhc same rules of practice obtain in such a case as in an 
appeal from a judgment of the district court in a prosecution by 
irtdictment. Your:; very tn•I.Y. 

CllA$. \\', MULLAN. 

RtPAJUAN Owt\'ERB-MEANDER Atln.BouNDARY Lnitts- Hipa.
rian owners whose lands border opon a. lake own to 
tbe higlt water mark of such lake without regard to the 
meander lines. The sta.te b!IB no authority to lease 
tbe lands betweec tbe meander linea and the waters 
of Lbe lake. 

Des Moines, September 10, 1903 
)lR. W. Mci)F.AN, 

Lake \'iew, Iowa. 

n~t\R SIR-I beg to acknowledge the receipt of your favor of 
the 9th lllSL 

1 floubt the propriety of my t:)I."PT'CSSing any opinion as to the 
question asked 111 your lt,·tter, unle~ the .same should be referred 
to me by one uf the departrne!lls o£ the ;;tate. Anythmg which 
1 ~hould Sly upon the subject otherwise would be purely volun
tal)' and would not ~ hmding upon any nne 

I will, however, make this sugg~Stion: 

O\\ ner!l whose lands harder upon the l:!ke in 
That all rip.1rian 
quest;on, own the 
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land lu the lu~lm ater m:~rk of the 1:\k~. '' ithout regard t•~ the 
meander line•. Such line, arc ll!>t houndaries of the land~ ancl 

are simply run by the ~{')\'emmcn t .. un·cyor for the purpose oi 
ac;ccrtainmg the numlx-r nf acre" which the tract or lot contains 
according to the gm·crnment !'llt\'ey. . \~ these la.ntis extend to 
the hi~;hwatC'r mark of the lake, I do not ,..ee how the ,tate can 
eX«Ute a lc.1,e nf ::ny land between the meander lmc~ and the 
water: nor rlo I sec how your town obtained any \'a lid leao,e to 
am· !'.Udl land' 1 do not knuw under whose autoont)· l>Uth 

le;~c was executed , and o;criously quc..<.tion the power o f the state 
t<J exect1te a le-:~•e c.f any lands lying bct\\cen the meander lines 
anti the "ater of a lake or tream. Your-; very truly, 

CuAS. \V. Mm.LAN. 

TowNSBIP-OtvrtHON OII' - The division of a. township unde r 
sectiorJs 656 a.nd 557 of t he code, does n ot take effect. 
uohl the fhst Monday o1 the J anuary following tho 
tim e of t he division, except for election purposes. 

Des Moines, September 17, 190~. 
Hos. Geoac~ A. HtALD, 

Pocahontas, Iowa. 
DEAR Sia-l beg to acknowledge the receipt of your favor of 

the 15th inst. 
Are not the questions presented in yout commwucation con

trolled by !o(-ctioo!> sst'l and 557 nf th«- code; lbat ;.,, \ha\ the 
di\'l<;tOn or the towno;hip doe:; not take rffecr until tht first Mon
day o f the January foliO\\ ing the time •>I the d1' i;ion and that 
the new township then enters upon ih ne\\ duties as a 'eparnte 
organization, except for electiun purpo~c!-: ~nd 1s 1t not the duty 
of the boord of .. upcrvisoro; under ~rtion :;57 tn de,ignatc where 
!'uch a place of cll-ction shall be held ant! appoint the clerk:. an•l 
judges thereof? 1'hi" appear~ to me t•l be the intentiQn of the 
!>tatute. It would ~C\.'m advis.1hle to have the boartl of ~uper
\'isors designate the phce where the gener<'~l clccti(lns an: u~mtlly 
held as the place of the election for the new township. 
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h j, unclnubtellly true that the prt>e«11" ui the mad ta~ o;hould 
1x \.'flultalol)· t!inded bel\\ cen tl~ l\\ n tO\\ n.J!ips. 

\ .. ur' \'ery trul). 
Cu '~· \\'. ~ltu~':-o. 

Pllar.rc OuroEa REsrCJNATION or A re.-~iguation of a 

public officer takes effect at t he time ~t.at.ed in his 
re:~ignatioo, a.ud oot a.t t he time such statement i!! 
received by t he person t<> whom it is sen t, a.od a. vQ.('ancy 
i<> noL created iu the office by the recetpt of n re.signa· 
nation to take eiTect at a fu t ure day. 

Des ~tomes. Ocwber 19. 1903· 
JlO!>;. M. J. FlTZI'A'TRICK, 

Cmurtv A11ditor, !\e\\ J iampton, Iowa. 
1)~; .\R Sra-Your Jetter of the qth in!.l. to the au~htor of slate 

)sa~ I JC.~n referred to thil-' office for answer. Qnd we submit the 
fQIInwiug a~ r.ur OJ>inion respecting the re!o.ignation of a member 
nf yr ur hoarcl o f :.upen·il>Ors. 

t<e ... ,_,,,.,,inn is the act ur an officer by which he uectines his 
office anti rennunc.es further right to use 1t. Tc• con~ti tnte l 

cr>mpleH• and operative rcs1gnation there nul~l be :m intention 

to rchnqlll'>h a portton of the. tenn o £ the oOice, acc1.1mpamed hy 
the ac'l of relinquishment. 

Statutory provisioru. gon•rn with n:spect til the pr ivilt•gt> t1f 
a puhhc officn- to resign hi:. office. 

S\.'\:tlon ur';; ui the code provides that e\'ery officer elected 
nr aPJ• ,intetl (r~r a fixed tcm1 shall hold f•lllre unt1l l:i:. succes:;or 
i< cl~tcd ;mel •tualified, unless be reqgp .... etc. 

Sect inn 1 ~66, ... ulxli\;sion 4, provid~" that every ci\'i) oflill.' 
•hall Ill' \ac:-.nt uJl(!n the r~ignation or death oi the incurnlJ< nt. 

Sccurln 1 z(~. •ubdivision -t. provide-. that re,i~1.1ti•nh in \\tit· 
111~ b~ :ell county and tn\\ n~hip officer:. :-hall he ma rle to the 
rnunty auclitor. 

&~tiun 1272 vrCl\'idcs that 111 ca~e of a \';tcancy in the mcnll t·r
~hip ni the hoa rcl uf ~upcni~r--. the vacancy ,..hall he fillec.l by the 
clerk ur tl1e district court, auditor aud rc:CcJrder. 
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Section 11.75 pruvides that per~onc; appomted to fill vacan~ies 
-.hall quahiy "ithin ten clayl> frnm <.uch appointment m the "am~ 
manner a~ th(),e uris_..jnally elected or appointed to such oflke:o;. 

&-ction J J78 1)rovidcs that If a \<1C3llcl· uccurs in an elecm e 
cuunty onice. fiftl'C11 tlay!> prior to a gene~al election. it <.hall Lc 
filled at c;nch elect inn. unl~" previou .. ly filled at a -.pecial ek-ctic ,11 

The:-.e arc the -.tatutory provi~1ons go,·erning the 'acancy 
c:\u<ed by the re,ignation of a member of the boord oi ~"\lper
vic;cm;, and under thec;e pro,·isious it must be determmed whether 
the re~ignatirm in IJtU.•stion ~hall be con~trued to take effect lrorn 
the date of lihng tt Octobt:r G. I !)OJ. vr from U1e elate "hich 
the rt!!>ignallon rL-citr~ 1t «hall be effecth·e. December 31. 11)0,1. 

Under the c;tatute the <.upervisor in question had tl1e right to 
resign and It hn!> l)l-en helcl in th1s state that a resignation in 
11 riling made to the proper officer create.., a vacancy without any 
fonnal :11:ccptance nn the part of such officer. 

Gatrs ~·. Drlaworc Cmmf)•, T 2 Iowa, 405. 

It must be COllct:dcd that such a ~rson resigning his office 
1\ nultl 1Je p1wileged to name U1e tlate upon wluch o;uch re<>ltrHl
iu•n :.hall tnke effect, and until that' date 1!> reached U1ere would 
l~e no vaclllCy in such offic~. A re!iign:ttiOil IS not runsumtnated 
unle.~s there 1S an intcntwn to relinqui~h accompanied by the act 
n( relinquishment In thio; case the intention to r~•gn is clearly 
CXJ>re~setl, hut 1t can n11t he c;aid that the r(?:!;ignation is effectin: 
until the date nomin.1~ in the ~ignation. 

It wa~ heJd under a Virgim:t «tntutc that a letter to tlle court 
from their clerk declaring his 1ntenli1.711 to resign his ~.>!lice nt 
the next tcnn and gh·ing them notice to prepare to choose an
other at that tirne a~ he would not continue in office after that 
rl:ne. 1' such a resignation a.~ auU1ortze<> the court to appoint a 
clerk at that tenn to cxecutt- hi!< clutie:- immediatelv after that 
term ends. • 

Smrtlt t'. D.wr. I C:lll (\'a.). s62. 

In con fonmty \\ ith thi~ OJMnion the names of the candidates 
o f I he txJii t ie<~l J><'\rtit."" \\ ho ha' c made ami filL·<! n<Jminativn 
paper~ can not lcg;~lly he put un the tickt't ~md ,·oted for at the 
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~"'emh<:r decllon. The \'acaucy will occur Dl'rcmbcr Jl. I<)OJ. 
:1ncl :tt that Lime such vacanc) may be lille\1 ;,, l>rO\'ided U) 
statUI~ . \cry rc pectfUII) your~. 

L.'\wn·:'\u: lh: GR\FF. 

EL~tCTtON-BALLOT -N.\KE W RtTTt::-. TRJ:REtN-A voter 
may write the name of any person l.le desires n.t tbe 
proper place upon a ballot where a blo.nk ha~> been 
left therein. and the ma:king or a cross in tbc S<Jua.re 
opposite the oame so written in entitles the ballot to 
be counted. 

Des :\Joines. ~cweml~er 17. 1903· 
Tlor-;. \\'u.LtAM EA'ro~. 

Sidney, lo\\a. 
))nH StH-l have just returned tu my office aHcr an ah:.ence 

r.i I II cl \\ ccks, and finu your favor uf the 5th in~l. :1\\ lli ting re• 
ply You "ar that you ''ill I~ called ul,o11 early in the WC:(·k end· 
n1g- :-.lon.'T11l'lt'r 14th t11 gn e an npinion a'> county al\nmey as to 
the dght of the judges of election to throw out thl' hallu1, a cnpy 
nf \\ lneh you enclo~ in ynur letter. 

Tht· only ground which I can see for the balllll being rejected 
j, 1hc \Hiting of the name \l~ttie E. fair in the IJiank fur 'upcr
intcnck-nt of M"hoob. anu the markin~ of the cro!'S at the lt'ft of 

"IIC'h name. 
Sect inn 1 119 of the <:ode prov11ie ... that a 1 oter 111.1y all"') in•trt 

in \1 riting in the proper (llace the name ni any per~ for whom 
he ll~'ire' to ,·ntc, making a crO'~ opposit~ thereto; anrl us 
:uneucl~l hy the acb of the 'f,Hnty-cighth General \s~emhly it 
further pro' ide-; the writing of ~uch name \\ ithl•llt makin~ a 
cross opposite thereto. or making a em•- nppr-...i te ~uch blank 
without writing a nam~ therein, nr the unnecl!">ar • markinJ: nf 
a en)<;~ in a !!Ciuare below a marko.:1l rir~·lc, ~hall nnt affect the 
\alidit~ nf the vote. 

Tlw pcr'Oil who cast the ballot. a '"''I')' ni which ynu tncJCt,e. 
undoubtedly had the rig-ht to wnte the name of :\lattie I~, Fair 
in the 111:11\k left in the: h;1llnt. and to \'lltl' fn:- lao~ a< ~uperin· 
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tcnclcnt f f ~cJ.oof-. '1'111~ j, done: in ()UC iorm, the '()U:tn: Oppo

"ltC llcr nanu ~"• marked '' ith a crus~. and in my judgment the 
hallnt 'lttJllkl he n>tmt<."(l. 

I here,dth return the copy ni the ballot enclosed. 
Yours very truly, 

CHAS. \\'_ ~Il'I.L.M ... 

CouNTY ATTORNP.V-CoMP1ttf8ATION OF-C&r-sus-T be last 
cen'!us, national or state, controls the acts of public 
office~ ar~d t.he board of supervisors in fixing the com
pensat ion of a county atton~ey until another official 
enumeration is made. The board of supervisors bas 
no power to enumerate the people in the county, or 
make an estimate thereof, for the purpose of fixing 
tbe sa.lary of a county attorney. 

DesMoines, )io,•ember 24, 1903. 
1-lul\. F. E.. ~OR'l'UIWl', 

~tar,halltown, Iowa. 

DI!.\K SJK I beg to acknowledge tile receipt of your favor of 
the :2.ld ult. Ab!-cnce from my office and extreme pressure 
nf hmine.-.!1 have prevented me from an..,wcring the ~e before. 

ln reJ)Iy will !'<IY that in my opinion "ections 176 and 177 must 
IIC hclrl to control th~ action of th~ board of superYU.Or~ in fixing 
the salary oi the county attorney, a~ \\ell a" in all matters which 
rd:ue '" the IIVJ"XIIation of the count\'. The national census of 
tc)OO i~ the ollidal enumeration which gn\'ems and controb the 
:tl'h of Jmblic officialo; until another otlicial enumerauon 15 made 
uncler the proYbinn~ of the ~tatute. 'l'hi-.. \'icw is iulh- :m .. tain cd 

in /11 r,• Sale nf lulo.1 ict.'lfi11g Liquors. to8 Iowa. 368, in '' hich it 
i' said: 

"It is entirl'ly C'kar that thc,t• wurd" are uc;e~l in the same 
~en•c in the!'<.' st-ctinn~. ami th:'lt whenen:r the number of in
habitant-< llr population of counlle:-, citie:; o r town,. is to be 
determined, the last cen~us. n~ shnwn by the offici~] rcgi~ter, 
must control so far as the proceedings under con!>id('rntio n 
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are c• nccmell. \\.haten:r the nght nf the citie-. and tO\\ ns 
may l;e a,., to taking enwneratiotl::o of their inhabitam-. \\C 

think a proceeding like this may nut be OOS<."<l upon !>Uch au 
enumerativn. To so hold would lead to frequent cuntests 
" ..., to such ammeration:; and tie£ eat "hat we think h the 
plain J)llrJ)O>oe of the statute, name-ly : that proce-edin~r.- like 
thi-. mu•t be based upon the laM censu,t." 

The-re il' no pro,~isiort of £talute under which the board of 
•upc:r,isors c;; auU1orized to take an enumeration of the people of 

1he rount). Such an act is beyond the junsdiction and pt.>\H'r 

g1,·en by ~tatute. ami no official act of the bu:lrd could he J>rcch

'ated therec)ll. 
TJte provi,innl> of section 3o8 of the code do not, in my OJ>IIIIOn, 

auth()nze the hoard of supervbor~ to detcnninc the population of 
a county fnr the purpol.l! of fixing the ~lary of the county attor
ney, and it must act in tixmg such ..alar} Ul)(lll the la"t preceding 
"mcial o,;cJt~Ul>. 

In fixinf:' the salary of a county attorney, the board has no 
discretion except "iU1in the hmtt~ prescribed by statute, nor has 
it anv authority to bac:;e the compensation upon any l.'l>lnnate o f 
the population of the county made by tt . 

I regret to be compelled to reach thi!o conclusion, :1s I am fully 
:t\\ arc that the compensation paitl tc> county attomeys i:. inade
quate, !Jut 1 see no e:;cape from it. 

Yours very truly, 
CliAS. W . .Mvt.t.AN. 
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CtTtxs AN'D 'L'ow~s VAoANOY IN 0FFIOE-Wben a vacancy 
in tbe office of mayor or councilman occurs, and there 
are sixty days of an unexpired term, lihe va.cancy must 
be filled by special election; and the council may 

appoint a qualified elector to a.cli a.s mayor until such 

special election. lf less tbao sixty days, tbe vacancy 
ml\.y be filled by appointment. If au elector is 

appointed to act a.s mayor, and no special election is 
called, sucb elector would be de facto mayo1· of tbe city 
or town, a11d his official acts val id . 

MR. Tuos. W. l31TTL.£, 

Manilla, Iowa. 

L>es Moines, December 2. '903· 

DeAR SIR-I beg to ack"llowledge the receipt of your favor of 
the 1st inst. 

\Vhile the matter concerning which yuu write is not one upon 
which l cau express an official opinion, 1 am piea$ed to call your 
attcntic,n in an informal way lo the provisions of section 1272 of 
the code, which provides that any vacancy in the office of comtcil
man or mayor of any tcwn shall be filled by the council at it.; 

fir:.l regular meeting ~fter such vacancy occurs, or as soon there
after as is practicable. 

A preceding provision o£ tlu: section, relating to the appoint
ment of mayor or councilman to fill a ,·acancy in a city, provides 
that when lhere are six-tv <lays of an unexpired term. such va
cancy shall he 61led by special election. to be called by the council 
as soon thereafter as practicable. and the council may appoint 
!.Otne qualified elector 111 act as mayor until the qualification of 
the officers elcctl'tl al ~uch Spa'ial election, and if such unexpired 
tem1 is less than sixty days the vacancy shall l.Je filled by appoint
ment. 

I think this pruvisiou i>. ap1>licable tn incorporated town& as 
well as cities, but if the vacancy is filled by the council of an 
incorporate<~ town as provided in the last clau<;c of the section. 
and no special election is thereafter called by the city council. the 
person so appouuecl would be dt' facto mayor and would mn-
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rinue to hold bis office u11til the next general election. and all 
o£ his !>fficial acts would be valid. 

Yours ,·cry truly, 
CU.\S. w. ~'fPLl.AN. 

CtTJES AND TowNs-LioENSES- FIRE lNSURANOE AGENTS

A city or towo bas no authority to require transient 
fire josu1·ance agents to procure a license befere writ
ing insurance. 

~lit. l. J. SA YRS, 

Jewell. lowa. 

Des 1!oines, December 31, 1903. 

DEAR SIR-I beg tn ad:-nowlcdge the receipt of your favor of 
the .zgth inst. 

l doubt the propriety of Ill) expressing an opinion upon the 
question!' contained in your letter, unless they should be referred 
to me by one of the departments of the stal.e. Otherwise what
e,·cr I should say woulc.J ()e purely \'Oiuntary and not binding 
upon any court or tribunal. 1 will, however, tnake tbe following 
>ub.-gestions: 

The power gronteJ an incorpomted city or town to require 
licenses for the transactiOn of any busmess, is contained in sec
tion 700 of the code, and by reference to that sectton you will 
sec that po\\ er is granted to license and tax hotels, rcstaumnts, 
eating houses, to uefinc by ordinance who shall be COnsidered 
transient merchant-.. to regulate, license and tax their s<tle$ and 
those of auctionet"fs, hankrupt aud dollar stores, and the like, and 
to license and, tax peddlers, plumbers, bill posters, itinerant doc
tors. itineram physicians, surgeon:,, junk dealers, scavengers. 
pawn brokers aud per:;ons receiving actual po!ISe~ion of personal 
property as security for loans, with nr without a mortgage or 
bill of sale thereof. I Lake it tu be a wc11 scttled rule of law that 
a municipal corporation has no power e~cept thaL which is ex
pressly conferred by the legislature. or absolutely necessary to 
carry out the power which is expressly conferred. 
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As to the authority of a cit) council to pass an vrdmance re
quiring all t ran~icn t fi re inSUr:lllCC agents to take out a !icense, 
l call your attent ion to the cases of 

C•ty of ,\/ tlrslralflcn.~"' -.·. B l11111, 58 Iowa, 184 ; 
Tcn.,•u of l'ucific Ju uctkm -.·. Dyrr, 64 l.,wa, 38; 
C1ty uf Utlrmm:a v. Zekiml. 9 5 Iowa, 6;zz. 

' ' hich appear tu be conclu~ive upon the question. 
Yours Yery tn1l)'. 

C liAS \\' . ~f l'LLA.N. 
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th tailing to first es:amloatioa Ia entitled to re ·examlott oo 2ll6 
A o osteopa r 1 337 
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by statute . .. • • . . .. .. • .. .. • . • .. .. .. . . . .. . .. . .. .. • .. .. . . • 313 
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principal doe• not qualify... . . . . . . . . . . .. . . .. . . . . ... .. 325 
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Report to go\·eraor...... . . . . .. . • . . . . .. . . .. . . . . . . .. • . . . . .. .. .. .. .. 3 

RequJaitlon: 

See SX1'KAOTTION aod Fcc.rriVas 71lOK Jus·nca. 
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ways .. .. ............ , ..... ... ....................... .. .. . ..... 28 
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porated town.... • .. . . . . • . .. . . . . . • . • . . . • . . .. .. . . • . . .. .. .. . . .. • • 316 
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taXI01l.... •• . . ... . ............... . ....... ............ ....... 329 
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Jud.ces of aupreme court; lncroa~e or salary IAI<n riect, wbea ..... 173 
Compeasatloo or sberilf: Increase of; begins, when . • • . • . • . . • . . . • . ZBO 
Oe6cleocy lo salary of AberliT to f:lc paid by the couot)· .......... 296. 300 
Compeasatloo of membtr of city coonctl Ia ciuts of tbe ~ecoad 

cta.u • . • . . . .. . • . .. . . • . • . .. . • . • .. .. .. .. .. • . • ?99, 320 
Compeoaatloa ol towoshtp cleric ; bow determloed .. ....... .. ..... 302 
Compenutioo of deputy sheriff to be paid out of wba.t lunda . . • . • . 309 
Couaty Attorneys oot eotiUed to perc:oot<lgo upoo fuoclt uoiO'ol> f&tue 

are collected . . . . .. • • .. .. .. . .. • • . . . . .. . . . • ... . . . • 312 
Compoautlon of a public oOleer it fixed by statute . ........ .. .... 313 
Sborllf caonotlacrca1e biscompen•atlon by a failure lo appolpt deputy 3241 
Ooputy couoty officer nol entitled to c:ompeosatioo, when ..... . ... m 
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(oves tmcot of funds of. .. .. . . .. . . • . .. .. . • .. • .. . . . . . .. . . . . . . . . . . U2 
Maaoer o( assessme11t for purposes of taxation; wbat may not be de-

ducted.......... ... . .. . . .. . . ... ... . .... . .. . ... . . . . .... . .... 322 
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<.:ontrao:t-s with teachers in school for deaf aad dumb, coostT11ed . 67 
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plied to age of cblld ... . • .. • • . .. . • . • .. .. .. .. .. ... .... .. .. ·.. . 95 
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scllool Direc\Or: 
Special meeting of; bow called • .. . . . . . . .. . .. . ............. .... . 100 
Power of school board to call spe<!ial meetlog to levy a tu to construct 

scboolhou5o........ .... .. .. ........ . ...... . ............. . . 333 

School D latr!ot: 

As.sumptioa of debta ... , ................... , , • .. • .. .. . . . .. . .. • .. . 163 
Powers or electorsat llDUU&l meetlnl{ . .. .. ....... .. ...... .... ..... . . 318 
Number of voting precincts for election purpo~es; registration of voters :!9S 

Secretuy or Slate: 
Artitii!S of reorgaoiution and consolidation of railway compaa 1!!1 to 

be filed; oo fee to be paid there lor .................... .. ......... 189 ' 

8h6rll!ll: 
lnc:rea~~e io salary talces effeC!l, wbeo............................ .. 280 
Accounting for fees aod mileaJ:e In serving procea ........ ... ....... 291 
Oeilciency in r~elpls of reea on u1ary a.cc:ouol to be paid by tbe 

county . ................. . . . ................ .. ............. 296. SOO 
Pees not collected by him belong to the county • , • , , • . . . . .• • ..•.•• 300 
Appointment of deputy; compeOJatloo of ... • ......•...•..... .• •• • 309 
Obligatory upon a sbetiff lo appoint at le&St one deputy ........ .. ... 524. 

8oldlara and Sallora: 

See EXIDll'TlOS AND 1'AXATIOJ<. 

Blat. BaDka : 
Upon rt06Wal of Its corporate uiJteace oo oece$!1lty ol changing 

s)larea of stock from fifty to ooo hundred dollArs .•... .•. ........ • 38 
C11phal invested in government bo11d11 subject to taxAtion . . . . . . . . . • 48 
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State Board or Health: 

l>eeBoAilD OY H&/II,TTt, 

State Boud of llledical E:n.minel'll: 

See 8oAan OP MaotCA.cL EX...MlNJias. 

8\At. Bonde: 

See BoNvs. 
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8Ute Superintendent: 
Po .. 

See SU1'8liHHesJJtUST OP P~DLIC I:<STIIUCTIO, . 

Standard Polley: 

F"lre ln<urance 40 

St.&ta L ibrary: 

Hight o f tru\leea to expend balance of appropriation remaioincr uotx· 
peoded March 31, 1902 • . . . . . . . • .• • . •. . . . • . . . . • . .. . !l9 

Superior Court: 

E"abh•bment of; appointment of judge thereof. ..... ZSI 

SuperintendeLt. of P ublic Inatruction: 

Power and control of over teachers' certilicattl... .. . . ..... • • • . . • • . . 46 

Swamp Laud: 

Relation of swamp land grants to meandered take beds ...... ...... . 45 

Taxation: 

Taxes become delinquent when. deducted as a debt owlog by an 
estate in the settlement of collateral Inheritance tax . .... .. , . . . . . 71 

Statutory exemption o( property of auy soldier, sailor or widow of 
such as provided In code section 1304, includes both real and per· 
sooal property ........... . ................................. . ... 141 

S tatutory exemption of property of sold iers, sailors and widows of 
aoch, does not apply to taxes asseRed for the year prior to the 
passage of the act . .. .. .. .. .................. , • .. .. .. .. .. • .. .. . 153 
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wife ........................................................... 157 
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Interest oo delloqoeot !.&xes; when chargeable ......•.....•..••..... 273 
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fixed by law .. ........................... .. ..................... 275 
Any place Millo,; lntoxlcatlog llqaon must pay the mulct tu ..•...• 312 
Manlier of uae.umeot of eavloge baokJ; tuable value of property; 

bow delermloed ......................... ... .... ....... .......... 322 
C.:ootraet to pay an attorney a c:ertalo per cent upon lues collected 

oo OlD It ted property, Yold; tas ferrets ............................ 331 

Taa l'erreta: 
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Telepboae CompiUllea: 
No right to erect poles and maintain wl~ in str""t1 or city or 1ocor· 

porated town without muoicipal authority . • . . . . ... .• .. 

Towuabip Tru•tau: 
Control of roads: maoner of letting contracts for road worl< 
t;aonot be a contractor or employed as overseer of roads .. · · · · · . · · • 

Treaaunr of St.ate: 

316 

319 
326 

Selec,fon or depository for stale luods; approval of by executi"-e 
couacil .. . .. .. • .. .. . .. .. . .. . . . . .. . . • 181 

Veterlnr.ry llledical Eumiuera: 
State board; upenses of for printing, postage, stenographic work. 

127 etc ....................................................... " 

Women'• and Babiea' Home A.uociation: 

Right to receive unexpended balance of appropriation ..... ... · .... ·• 170 


