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REPORT.

BrATE OF Iowa,
ATTORNEY-GENERAL'S OFFICE.
Des Moines, January, 1808, }
To Hon, Francis M. Drake, Governor of Towa:

In accordance with section 200 of the code, I have the honor
to submit to you the following report of the condition of this
office and of all the business transacted by this department,
and the opinions of public interest. The law requiring a report
is a new feature. It contemplates that a report shall be made
biennially. I have, however, included a brief schedule of cases
during the first year of my administration.

Schedule “A" contains s complete list, arranged alphabet-
ically, of all criminal coses submitted to the supreme court
during the years 1806 and 1897, and the disposition made
thereof in the supreme court.

Schedule “B" is u brief statement of the criminal cases
submitted to the supreme court during the year 1805,

Schedule “C,” hereto attached, contains a list of all civil
cases tried in the different courts of the state and the United
States in which the state was either a party or interested,
including therein divers cases agsainsi public officers, the
defense of which was conducted by this department.

Schedule “D" contains a list of the cases, criminal and
civil, that are now pending in the different courts of this state
and of the United States.

Schedule "E" is & statement of the moneys collected by
this department.

Bchedule " contains the official opinions of public inter-
est which have been given to the different state officers and
county sttorneys. 1 have omitted from this report such opin-
ions as are manifestly not of public interest, or which, by
reason of the adoption of the new code and a change of the law,
can no longer be considered of special public interest.
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OFFICIAL OPINIONS.

Prior to the first of October, 1897, when the new code went
into effect, it was the duty of the attorney-general to give official
opinions in writing to the county attorneys of the state, There
being ninety-nine county attorneys and numerous stats officers
who were legally entitled to opinions from the attoroey general,
this duty has been very onerous and has required great labor
and research. During the year 1585, there were 181 written
opinions prepared by the attorney-general. During the years
1808 and 1587, there were BO1 opinions, In addition to this,
many requests were made foropinions whichcould be answered
by furishing a copy of an opinion already given. Buch copies
have been very frequently furnished. Inanumber of instances
where matters of law have been referred to me in which the
publie, either the county or municipal corporation were inter-
ested, with a view of settloment of threatened litigation, I have
furnished opinions to those who, under the law, were not enti-
tled to demand the same at my hands. These are not counted
or included g official opini Thousands of letters have
been written in the discharge of the d of the office each
year.

CRIMINAL APPEALS.

In the matter of eriminal appeals, it has been the policy of
this department to insist upon the submission of cases at as
early a date as possible. [ have never thought it in accord with
public policy to permit eriminal cases to remain on the docket
of the supreme court term after term. The sooner punishment
comes after the commission of a crime, the more effective it is
85 & deterrent example to evil doers. 1 have insisted upon
parties appealing criminal cases preparing their appeals and
submitting them promptly at the first term after the record
could be sent up io the supreme court. Many appeals wera
taken for delay. The policy adopted has had a wholesome
effect. At the January term, 1885, there were fifty-seven erim-
inal eases upon the docket. At the May term, 1895, there were
seventy-four; of these, fifty were submitted to the supreme
court. At the October term, 1895, there were seventy-two
cases upon the docket, forty-one of which were submitted. At
the January term, 1806, there were sixty cases upon the docket,
thirty-six of which were submitted. Since then the number
has gradually diminished until at the October term, 1897, there
were thirty-six criminal cases upon the docket, including peti-
tions for rehearing.

-

REPORT OF THE ATTORNEY-GENERAL. 5

Under the former law there was no provision requiring the
attorney-general to be notified when an appeal was taken in a
criminal case. He could only obtain knowledge of the same
upon the dockeling thereof in the supreme court. The result
was that in not o few instances the appellant, after being
admitted to bail, failed to docket his appeal in the supreme
eourt for three or four or five years after the appeal was taken.
The lasi legislature wisely remedied this defect and makes it
the duty of the county atlorney to immedistely inform the
attorney-genersl when an appeal is taken from his county.

The average number of cases upon the docket for each term
during the last three years, including petitions for rehearing,
is forty-nine and five-ninths. There will be found in schedule
“A" g detailed list of all the criminal cases disposed of in the

supreme court, together with a st + of the off , the
county from which the appeal was taken, and the disposition
made thereof,

There are thirty-three criminal cases already docketed in the

supreme court for the January term, 1508,
CIVIL CASES.

Among the clvil cases are many actions brought against
state officers. There is no direct provision requiring the
attorney-general to appear for state officers when suits are
brought against them either in certiorari or mandamus, Some-
times suits are brought against public officers to determine the
legality of a law which has been passed by the legislature. In
all such cases it is unjust, at least, to require such officers to
bear the expenses of the liligation. Among the civil cases
stated in schedule ' C" are several where I have had doubts as
to whether it was the duty of the attorney-general to defend.
There appears to be no adequate provision of law to meet the
expenses of cases which may be brought against the several
boards or various state officers, With the limited amount of

ist: in the attorney-general's office, and the continued
increase of duties imposed upon this office, some provision
ought to be made to take care of this class of litigation, or elsa
additional help be furnishod this department. I make this sug-
gestion becausge it appears manifestly unjust that one holding &
public office, and attempting fnil'.htully to discharge the duties
under the law ns he underst them, should be put to a per-
sonal expense in defending suits brought against him, which
are generally brought because of no fault of his own, but for
the purpose of testing the validity of some act of the legislature.
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EXAMINATION OF ARTICLES OF INCORPORATION,

It is made the duty of the attorney-general to examine and
approve various articles of insurance incorporations. There has
never been a record kept of the various articles and amend-
ments thereto which have been examined and approved by this
office. This branch of the work of this office is by no means
inconsiderable. There have been from forty tosixty articles of
incorporation or amendments examined each year, some of
which are very long and complicated, involving the expenditure
of much time and labor.

Since the adoption of the code there has been no public offi-
cer authorized to acknowledge the articles of incorporation or
smendments which are required by the statute to be taken. I
have not refused to approve articles of incorporation which
were acknowledged in the manner which was recognized to be
legal before the code took effect, assuming that the general assem-
bly would passa legalizingact. Iecannot assume that the general
assembly, after providing that such articles shall be acknowl-

edged, intended to provide no officer before whom acknowledg- *

ments could be taken. I have, in all instances, called the

attention of the incorporators to this omission in the law at the

time that I have attached my certifficats of approval to the

articles. Unless the statute is amended and the many acknowl-

edgments taken by notaries public and others are legalized,

serious complications may arise which should be avoided.
MEMBER OF BOARD OF HEALTH.

The attorney-general is by law made a member of the state
board of health, but I regret to say that the pressure of other
official duties bas precluded me from attending many of the
meetings of the board, which are usually held at the time that
the supreme court is in session. I have, however, attended a

ber of the tings of the board and have been frequently
consulted by the officers of the board upon questions of law
arising in the discharge of their duties. The limited amount of
time that Icould spare from other duties has prevented me
from keeping myself thoroughly informed as to the gemeral
work of the board, and from actively participating therein.
COLLATERAL INHERITANCE TAX.

There are two cases pending involving the collateral inheri-
tance tax law, one of which is now pending in the supreme
court and the other in the district court of Pottawattamie
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county. The faithful collection of this tax will, from the neces-
sities of the case, require no little care and labor. In every
instance where the tax is imposed, there is a hearing in the dis-
trict court. The collateral heirs or legatees are usually repre«
sentad by attorneys. The administrator, executor, or trustee
is not required to look after the interests of the state. Such
persons are usually heirs, or personally very friendly to them.
There Is no person other than the state treasurer whose duty it
is by law to guard the interests of the state in such matters.
The state treasurer cannot obtain knowledge of all the estates
which should pay this tax if not reported to him, nor of the
value of those reported if any effort be made to minimize the
amount due the state, except by employing some one in each
county to guard the interests of the state. There is no provision
of law authorizing him to employ any sych person. From the
cases reported in other states, and my limited observation of
the worliing of the law in this state, I am convinced that more
will be realized to the state from the collateral inberitance tax
if it were made by law the special duty of the county attorneys
to appear in the proceedings 1o seitle every estate liable to pay
this tax, and at every step, to protect the interests of the state,
and to see to it that the tax is collected from all persons or
property liable therefor. It is now the duty of the county
attorney to appear in all cases or proceedings in the courts of
his county in which the state is a party, but the state is not &
party of d in the seitl of estat It will be noted
that section 1467 of the code makes certain property liable for
this tax which passes by deed or gift. BSuch property will sel-
dom appear in the seitlement of estates. Human nature is such
that the grantes or donee will very seldom hunt the state treas-
urer to pay the tax. Local influences will deter anyone inform-
ing the state treasurer of the rights of the state, The county
attorney is, in my opinion, the proper person to guard all the
interests of the state in thecollection of this tax, and the allow-
ance to him of a reasonable commission out of the nmount col-
lected, with a liability on his Lond for the neglect of duty,
would not only be an additional incentive, but would be a mat-
ter of justice, and the state would be largaly the gainer in
the end.

ESCHEATS.

The numbar of cases where proparty his bsan eschaated to
the state has been very few. Daring my administration of this
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office there have been but two cases in which the state has
reaped any benefit from the law of escheat. In one case the
entire property consisted of over £3,200 cash on deposit in a
bank. Letters of administration were granted, but the matter
dragged along for more than a quarter of a century, and the
state realized in the end less than half of the prineipal. This
condition of affairs was largely because it was made no one's
especial duty to look after the interests of the state. Sewveral
estates in which there are no known heirs have come to my
knowledge, ranging in value from £1,000 to $20,000 each. Heirs
may yet be found. With no person to resist the claims of
spurious heirs, it is easy for them to become possessed of prop-
erty which should properly be escheated to the state. The
provisions of the present law do not seem adequate to secure
the best results. It might well be made the duty of the county
attorneys to attend to the interests of the state in all escheat
matters, with provisions for sheir compensation from the fund
collected.

In cases where property has been escheated to the state,
section 8891 of the code provides for the payment of the money
received therefrom by the state within ten years thereafter,
‘*to anyone showing himself entitled thereto.” The law does
not say before whom the showing shall be made, nor is any
way provided for obtaining the money from the state,

I¥ CERTAIN CASES THE STATE MIGHT WELL PERMIT ITSELF
TO BE SUED,

Quite frequently cases arise where fines or judgments in
favor of the state become liens npon real estate inferior to
mortgage liens in favor of other parties, in which there is an
apparent but no real or substantial interest in the state, which
operates as & cloud upon the title. There is no provision of
law suthorizing the state to be made o party in the suit to fore-
close a prior mortgage or to quiet title against the state. In
many instances a great injustice is dome to innocent parties.
This could be obviated without prejudice to any rights of the
state if a law were passed authorizing a prior lien holder to
make the state a party to a foreclosure suit, and thus cut off
any claim of the state which it did not care to preserve. Of
course such a law should be carefully guarded, so as to prevent
. abuse and preserve every substantial interest of the state, but
certainly there should be some way provided by which an
unpaid fine or a junior judgment in favor of the state should
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not be for years a cloud upon the title of one who procures
title to real property under a lien prior to that of the state, In
quite a number of irstances 1 have been urged to appear for
the state in cases where the state had no equity whatever, but
an apparent claim was a cloud upon 1he title; but the law gives
no authority for the attorney-general so to do, and parties
whose titles are injuriously affected are without any remedy.

NEEDS OF THE OFFICE.

Prior to the adoption of the code, the attorney-general was
by law required to be in attendance at the capitol only during
the sessions of the general assembly acd the supreme court.
There was provided for his use one room with & desk, sofs,
chairs, ete., but nothing of a library or the necessary applisnces
or sccommodations for the work of the office or preserving the
files and records. There are practically no records of the
attorney-general's office before 1830, My predecessors, I am
informed, did most of the work of the office at their own offices
elsewhere, During my sdministration of the office, I have been
in attendance at the capitel nearly all the time, but at times
when intricate cases or difficult questions were under consider-
ation, I have been compelled to go elsewhere to secure freedom
from interruptions and facilities for better thought and work
than the office at the capitol affords.

The office at the capitol assigned to the attorney-general
consisted of but one room opening off the main corridor, having
but one window and poor ventilation. It wasopen to the pub-
lie, and at no time, however important the business or neces-
sary that it should be done at a given time, or however difficult
the questions under ideration, could conslant interruption
and distraction of thought be prevented. The duties of the
attorney-general, with the many cases which require his atten-
tion, both eivil and eriminal, and the exawination of the many
questions of law required of him, demand close study and oare-
ful consideration. Ome may sceustom himself to doing mere
clerical work in & public place, but no person whose work is
essentially mental can possibly render the best services in o
public reception room. Every professional man understands
the foree of this. There are few lawyers or doctors or othe
professional men, even in the smaller country towns, whounder
take to transnct business with such insuficent accommodations
It may be dore for awhile, but not with the best resulta.




10 REPORT OF THE ATTORNEY-GENERAL.

The new code requires the attorney-general to keep his office
at the seat of government, The business of the state has
increased from year to year. The statement of the cases and
of the opinions rendered which accompanies this report, con-
veys but little idea of the magnitude of the duties and respon-
sibilities of this office. Some cases have over 600 pages of
printed record, and 8,000 pages of transcript. Many involve
intricate questions of law which require the examination of
many suthorities. The preparation of some opinions requires
days of labor searching for authoritles, and many duties which
cannot be recorded and which do not appsar under the title of
cases or opinions, arise every day. It must be apparent to
every person that this work canvot be done under such disad-

tageous cir t The taut service of an assistant
is required, but no place was provided for him to work. This
entails upon the sttorney-general all the details of the office,
which ought to be, in a large measure, cared for by the assist-
ant, leaving to the attorney-general time and opportunity for
the consideration of the more important questions. In order to
have the business of the state done, for the last three years I
have been compelled to do no small part of the work at night
when other people slept, and this was continued until serious
impairment of eyesight and health was threatened and I resolved
that there must be a change. The alternative was presented to
me—either to leave the pressing duties of the state unperformed
or to secure other quarters where my energies could be expended
with better results and to greater ndvantage. Whether wisely
or unwisely, 1 chose the latter course, and procured rooms out-
side of the capitol building until such time as a place can be
provided in the capitol where the work of this department can
be done. It seems imporiant that the office of the attorney-
general should be not far distant from the supreme court rooms,
the cleric’s office, and especially the state library, but I am
thoroughly convineed that it is impossible for the best service
to be performed under the conditions above veferred to. There
should be provided a permanent offize for the attorney-general
with a private office, where he can, not only consult in private,
but be in a position to command his own time and devote him-
self to the examination and consideration of questions without
having hisattention called away every minute or two by parsons,
possibly, who have no real business with him. The need of this
must be so apparent that there can be but one opinion about it.

REPORT OF THE ATTORNEY-GENERAL. 11

Every elective officer of the state who is required to be at the
capitol has his private room, and a number of non-elective
officers are thus provided, although the duties of some are
largely clerical. The accommodations should be sach that the
assistant may perform his work at the capitol. 1t is impossible
for the attorney-general to be in the office every day. Cases
require his attendance in court in different parts of the state
and in the federal courts. With room for the assistant working
under the direction of the attorney-general, the attornoy-general
would be relieved of many minor details and would ba given a
better opportunity for the consideration of more important ques-
tions. In this way the office would be continually open, and the
public baving business at the office would be better served than
under the present system, which leaves no one save the clerk at
the office when the attorney-general is compelled to be absent.
This, 1 believe, was the intention of the legislatura in changing
the law requiring the offise of the sttorney-general 10 ba kept
at the seat of government.

The office of the attorney-general should alss be provided
with proper cases for filing awsy letters or memorands pertain-
ing to different subjects, arguments and briefs; in fact, with
such modern appliances as are usually found in the best
equipped lawyers' offices in the state for preserving and arrang:
ing for haudy referonce all memoranda pertaining to the busi-
ness of the office. There is great need also of a number of law
booles.  With the state library near at hand, a large numnber of
state reports or books only occasionally used is not necassary,
but there should be a wall selected office library embracing
works of ref , law dictionaries, certain text-books, and in
fact, such books as are likely to be used every day or many
times a:day. The only law books now in the office are the lowa
reports, Statutes and Digests, the Northwestern reportars, snd
the American and English Encyclopedin of Law, pt some
of my own private library thet 1 have placed on the shelves
temporarily.

The shl:u provides for an assistant for the attorney-gen-
eral at a salary of not mora than 1,200 per year. Tae duties
devolving upon this offica are such that the nssistance of an
able lawyer is required all the time. Several of the depart-
ments of the state are provided with deputies st a salary of
§1,500 per year. As & rule, such deputies are not required to
have a professional education or experience in their profession
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as o qualification for such office. It is impossible to secure the
services of an attorney who is well fitted to perform the duties
of the assistant, who will devote his whole time, which the
demands of the office require, for thesalary that is provided. I
submit in all candor that there is no good reason for discrimi-
nating against this department in that respect.

The present condition of affairs, I am fully satisfled, is not
because of sny ill will toward this department on the part of
any person whomsoever. It is the natural outgrowth of con-
ditions nnd laws enacted when the state was young. At that
time there were comparatively few criminal cases, very few
state institutions, and comparatively few duties which devolved
upon this office. As the state has grown in population and
wealth many new offices have been created, new boards and
commissions, the state institutions multiplied, new laws enacted
in ralation to the control and taxation of corporations, and for
the conservation, good order, health and prosperity of the
people in the exercise of the police powers of the state, all of
which laws must run the gauntlet of different courts, from the
lowest state couri to the highest federal tribunal. This has
multiplied many times the labors and duties as well as the
responsibilities of this office. Few persons have sccurate
information or a just conception in regard to the duties per-
taining to this office, or the need of batter facilities for the per-
formance of those duties. I am persuaded that no intentional
injustice has been done this department, but the present con-
dition exists solely because of lack of information on the part
of those whose duty it is to make proper provision for all
branches of public service. Heretofors the office of the attor-
ney-g 1 was idered to be at the place of residence of
the incumbent of the office, but the change of the |aw makes
changed conditions. The service of the state demands that the
office of the attorney-general should be, as the last legislature
placed i1, at the seat of government. It must be evident to any
one that the best interests of the state demand that suitable
facilities ba provided for this branch of the service of the

There is mow pending in the supreme court of the United
SmlmwMMMﬁmdemlnwmmm
common carriers transporting intoxicating liquors in the state.
Thmhhmﬂmshtudmamﬂnuwimpnd—
ing to determine the question whether a United States cireuit
Indge can release in a habeas corpus p dings victed of

h-—-t‘]._

REPORT OF THE ATTORNEY-GENERAL 13

erime in the state court. In the supreme court of the state
a case in pending involving the question of the right of
the state to require fish-ways Lo be built at dams across
sitreams; and there is also pending in the supreme court
of the state another case to secure the construction of the
collataral inheritance tax law; also a ease 1) determine the
rights of the state in lakes and lake beds. In the district
court of Pottawattamie county a suit is pending to test the con-
stitutionality of the collateral inheritance tax law, Various
insurance companies are about to bring suits to test the consti-
tutionality of the act of the legislature placing a discriminating
tax upon such insurance companies. These cases in which the
validity of the laws of the state are assailod are prosscutad by able
counsel, Many difficult questions are involved. Any attorney
would be derelict in duty who did not thoroughly prepare for the
defense. The preparation for such defonse cannot be made in an
hour or a day, but some questions require the patient research
of many days in order to examine the subjects exhaustively.

It is certainly for the best interest of the state thai the
sttorney for the state should have the best facilities snd time
for the preparation of the defense that will enable him to uphold
the laws before the courts. My earnestness in pressing the
neaeds of this department is not ons of personal intarest. As
nn offficer of the state, if 1do my best under existing conditions
(which T have and shall ever eadeavor to do) there is no room
for self-reproach or cansure on the part of othors, bat is it not
a part of my duty to endeavor to chunge the conditions so as
to secure the best results possible to the state nnd the publie?
1 feal satisfiad that when the matter is underatood, suitable
provisions will be made for a parmanent office snd ample facil-
ities for the disshargeof the many duties which the law imposes
upon this department,

Parmit me to express my appraciastion of the pleasant rola-
tions and uniform courtesy that have been shown by yourself
and by all the state ofMsials with whom my official duties have
brought me in contact. 1 wish alss to express my indebledness
to my assistants, Mr. Jesse A. Miller and Mr. Hubert Remley,
who have rendered faithful service and valuable sid In every
manner within their power, and that, too, at a compensation
grossly insdequate for the services rendored.

Respect{ully submitted,
PRSI MivToN REMLEY,
Attorney- General,
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SCHEDULE “A.”

The following is a list of eriminal cases submitted 0 the

Supreme court, and also reheari uked d the
and the final disposition of the cases - i i i

Ontntan e oo B Al ot
son county. Affirmed May 16, 1896, ¥
Defendant was mmf:zimm.m appealed from Wehster
county. Aflirmed February 14, 1596,
State v. Nick A nt.
it e o o el S o s oy
1867.  AMirmed October 8, 1897, .

Stuu " Ju .dﬂm. appeliant,
Phatakisi g

d ppealed from Dicki v
Revarsed Deoemhor 9, 1806,
State v. John B, Buﬂrr up’)!ﬂ'cﬂll.
Defendant was convioted of |
county. Affirmed Februgry 14, 1806,
State v, J. H. Bmm’mnu, appallant.
Defend leted of keeping ppealed from O'Brien
eounty. Ammud February 14, 1866,
State v. John Bernond, appellant,
Ddlndul was convicted of mssault with intent to commit rape; appealed
from P: Dismissed October 6, 1564,

State &, Ghm-m Mﬁnandwmm
Defendants were convicted of keeplng s 4 from Mar-

shall county. AfMirmed October 8, 1866, Petiti for rehearing
in November and overruled In January, 1897, e

State v, Patrick Brady, umu:.
Defendant was convicted of cheating by false 3 Jed from

Wapello county, Affirmed December 10, 1894, :
Defendant mﬂ of ppealed
was TApe; W !rwl lor eounty,
Afirmed December 10, 1594, W8 e
State v. G. A. Brown, appellant.
Defendant was d of grand y; appealed from Pottawattamie
¥, Affirmed D bor 9, 1807,

led from Iows
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State ¢, Thomas Bmd.. uppfﬁullr.

Defendant was convicted of 4 from P ttami
county. Affirmed October 27, 1500,

State v. Thomas (leary, appellant,

Defendant was convicted of keeping a nulsanos; appealed from Chero-
keo county. Affirmed April 7, 1806,

State v. Walter Cape, appeilant.

Delendant was convicted of murder In the second degree; appealed from
Audubon county. AMrmed October 8, 1858,

State v. B. L. f.‘um»mqji appellant.

Defendant was convicted of keeplog a ppealed from Benton
county. Affirmed October 7, 1506,

State v, George Cooper, appollant.

Defendant was convicted of embezzlement; appealed from Henry county.
Reversed May 13, 1897, The state filed & potition for rebearlng, which was
submitied at the October term, 1897, and alterward overruled.

Stade v, John H, Cater, appotlant.

Defendant was coovicted of murder in the first degree; appealed from

Winneshiek county. Reversed Junuary 18, 1567
State v, Isaae Clark, appeliant,

Defendant was convieted of asssult with intent to kill; sppealed from
Polk county. Affirmed December 9, 1580,

State v. W, E. Dvyos, appellant.

Delendsnt was convicied of lsrcony; appealed from Osceoln county,
Reversed April 7, 1406,

ﬂdl n Fred Danialeom et ., uppellunta.
county. Almll Fobruary 14, 1800,
State v. Hert Dougherty, appeliant.

Defondant was oonvicied of selling intoxiesting lquors (llegaily;

apposled from Buchansn county. Affirmed October 7, 1508,

led from Mills

[ &mm.kiubalfwl.nwﬂaﬂ.
Defendant was convicted of keop led from Jones
STt b of deleoth m,\ ber 20, 1606,

State v. T, P. Edgerton, appellant,
Delendant was convicted of murder in lhnumddom nppealed from
‘Warren county. Aflirmed Decomber U, 1504,
State v, George Fertiy of fll- ap,aﬂan&l
Delendunts were convicted of keopl appealed from Floyd
county. Reversed May 13, 1696,
Btate v, Movtin Fisher, appellant,
Defendant was convicted of keoping & nuldance; sppoaled from Webster
county. Affirmed February 14, 1806,
W = Statev. A O. Finney, appellant,
Defendant was convicted of obstruoting a highway; lppnl-(l from Page
county. Affirmed October 10, 1806,
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State, appeilant, v. William Fidd.
Daldutant was Lultosad Tae Srantibsnt baiht he d 2o the

indlstmont nod the demurrer was Ined. The state appealed from the rul-
ing on demurrer and the ruling was d in 1895, Delendant filed petl-

tlon for rebsaring, and a% Janusry term, 1806, the petition was submitted

and overruled.
State v. George Feuerhaken, appellant.

Potltion for reheariog was dismissed.

State v, Bd. Foraythe, appeliant,

Dafendant was convioted of rape In Polk county sad appealed. The
onse was submitted without argument on the part of the state In May, 1805,
As tho record did not show thas an appeal hud been taken, the case was
dismissed October 1, 1505, Appell filed un ded ab and potl-
tioa for rehearing, which was overruled. Appellast made applicstion o
have submission set aslde and the case reopened in May, 1898, and applica-
tion was g d. AMrmed October §, 1596,

Btafs v, Owen Garvity, appellont,

Defendant was convloted of seduction; appealed from Clinton county.
Reversed May 12, 15800,

State v. Ferdinand Groff, appeliant.

Defondant was feted of 1 y from a bullding in the night time;
sppoaled from Dubuque county. Affirmed April 9, 1858,

State v, Dhdley Gitwon, appellant.

Defendnnt wus convicted of L ¥i appealed from P county.
AfMrmed April 8, 1800,

State v, Charles Horvis, appellant.

Dofend leted of robbery: appealed from Lae county, Afirmed
April 7, 1896,

State v, Jesse Harlan, appellont.
Defondant was convioted of rape; appeslsd from Kookuk county.
Affirmed May 22, 188,
Stoeta v, Guy Hlm, appellant,
Detondant was convioted of murdor In the second degree; appealed from
Keokuk county. AfMemod Ap=ll 7, 1808,
Sinte v. James Iayes, appellani,
DebmBant s \abed of laresay lod from Jaokeon oounty.
Afirmed May 27, 1590,
Btate v. John Haom and Frank Gillest, appellanis, ,
Defendants waro convioted of broaking and entering; appeal from Floyd
ocounty. Affirmed April 13, 1808,
Btate v. W, H. Hall, appellant.

Dofend was of nyi wpp from FPottawattamie

county. Afrmed April 7, 1596,
State v. Ed. Harris, appellant.

Dafondant was victed of burglary; app

Afirmed Decembor 10, 1804,
State v. Hathaway and Polmer, appellants,
fond were convioted of ! y; sppealed from Polk county,

AMrmed December 10, 1504,
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State v, W. E. Heidren, applian.

Delondant was convicted of grand larceay; appealed from Van Puren
oounty, sod judgment was affirmed ia 1995 Petitlon for roheariog was
submitted In January, 1900, and tho petition was overruled.

State v, J. P. Hutchinson, appeilont.

Petltion for rabearing submitsed is Fobruary and overruled

State v. John Hamil, oppeliant,

Defendant was convicted of murder Lo the Gret degree In Polk county
and judgment afirmed. Portlon for rebearing submlitted, and ovorruled
May 29, 1400,

State, appellont, v, J. A, Ingulls and W, Moody.

Delendunts wore Indioted for breaking and entering sad were scquivted
by the distriot court of Winneshiok counly. The wiate appesled asd the
case was revarsed October K, |5,

State v, Dee W, Johnson, appellant

Defendant was convicted of seduntion; appealed feom Taylor county.
Afirmed Oolober 27, 1808,

State v W Jamdson, appellant,

Dafendant was coavicted of sssmult sad battery: appealed from Hutler
county. Affirmod December (2, 1884
State o, Chas. W, King, appeliant,

A of peduokl tad

Defendant was oounty.
Affirmed April 8, 1586, A potitlon for rehoarlog was Alled and overruled,
State v, Hewey Laver, appellant.
Defendant was convicted of keaplng u nulssnce; appealed from Wash-
Ington county, Afirmed February 14, 1506
State v. M. J. Lowder, appellant,
Defendant was vonvicied of keeplng s nulsance; appealed from Benton
county. Afirmed Febroary 14, 15060,
State, oppellant, v. D, (7. Lery,
Appeal dlsmissed by appellant at May term, 'The offense charged waa
that of obtalning money under falve pretenses.
State v. Poul Lischer, appellant,
Defendant was convieted of seductios: appealed from Loulss county. Dis-
missed by appollant
State v. T, 6. LatGivange, appellant,
Defond i leted keoplog a nul ppealed from Benton
oounty. Reverssd October §, 1804
Stote v. Lavderteck, appellant.
was leted of seduct) ppoaled from Warren county.
Afirmed In 1505, and petition for rebearing submitted and overruled.
State v, 0. McGuire, appellant.
e o Besik 1

: whs g » ppealod from Fayotte
county, Affirmed February 14, 1800,

State v, James F. Me Namara, appellon.
Defendant was convicted of keeplog s nulsance; appesled from Webster

county. Affirmed February 14, 1898,
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State v. Hobert x-...:.rm appellant,
Defend. was loted of ghter; appealed from A
county. Affirmed April §, 1808,
Staie v, John MeEihancy and John MoHall, appelianis.
Defendants wore convieted of assauit with Intant to commit murder;
appealed from Clinton coonty. Affirmed May 25, 1866,

Steete v. Albert Mckiury, apprﬂnnl
Defendnnt was convicted of grand 1 y; appesled from Washi
couaty. Affirm3d Dicamboar @, 1308, A paiitlon for rehearing was sub-
mitted at the May term, 1987, and the patisvion was overruled,

State v, John Maher, appellont.
Defendant was convicted of obatructing s highway: appesl from Lyon
county, Afrmad Ostobsr 27, 1836,

State v. Wim, MeLaughlin, appellant.§
Defendant was convioted of murder la the second degree; appealed from
Andubon county, AMrmed Ootobar 27, 1804,

State v. Henwry Nordmon, appeilant,
Defendant was coavieted of larcony; sppsaled from Jopes county.
Afrmed April 8, 1567,

State v, L. B, Oden, appallant.
Defendant was convicted of sdoltery; appealed from Sioux county.
AfMrmed Docembar 0, 1306, A patition for robesring was submisted in
May, 1607, and overraled,

Stata i, OF Brion, appellant. (T cnses)
Defendant was convioted of keeping a nul ppaaled from Buch
county. Affirmed May 25, 1806,
State v, Chos, Philpot and Melvitle Philpot, appeliants.
Defendunts wers convicted of sssault with {ntent to commit rape;
appoaled from Taylor county. Reversed April 7, 1806,

State, uppeliont v, B, K. Patly.
Defendant was ch d with obtalslog woney under false pratenses sod
soquitted by the district court of I"mudai-t county. The state appealed
and the case was reversad April 7, 1806,

State v, Smith Porter, appellant,
Dafendsot was convioted of burglary; appesled from Floyd county.
Afirmed April 8, 1806,
State v, Poter 5. Rudd, appsllant,
Defondant was convieted of assault with lotest to commit rape;
appealed from Worth county. Affirmed April 7, 1808,
Mv.ﬂuﬂmw
dnat it with lotent to commit rape;
wmﬁmm-w Rnnuld October f, 1896,
State v, Albert Rachwitz, appellant,
Defendant was ¢ d of burglary; appealed from Pottawsitamie
county. Afirmed October 23, 1806,

REPORT OF THE ATTORNEY-GENERAL. 19

State v. Noah Reasby, appellant,
Defendant was convicted of robbery: appealed from Mahaska county.
Affirmed December 10, 1580,
State v. . B. Swafford, appellonl.
Delondant was convicted of perjury; appealsd from Johasoo couaty.
Reversed May 20, 1598,
Statev. A. B, Strowd and Arthur Eyers, appellants.
Delendants were convieted of disturblog s pablie meetlog; sppealed
from Dallas county. Riversad Octobor B, 1896,
State o, Feank Sunderland, appellant, | Two cases.)
Defendunt was coavioted of kesping a nul ; appealed from Buch
county. Afirmed May 25, 1809,
State v, Geurge T Seott, appellant,
Defendant was conviowed of keepiog s nulsance: appealed from Calhoun
county. Afirmed Ootober §, 1806,
Stute v, Mrs. O, ¥, Smith, appellont,

Defendunt was convicted of produclog ao abortion; appeslsd from Polk
county. Afirmod Ootober §, 1508, A relicaring was saked aod overruled,
State v, George 8. Smith, agpellant,

D.romsm.t. with mnvlnml of msenult with dotent to kill; appealed from
J county, R d Dy bar @, 1500,
State v, W, H. Simmons, appellant.
Dafendant was convieted of keoplng m nuisance; appoaled trom Cherokes
county. Affirmed October 22, 1804,
State v, Ohris, Stuhimiller, appellant,
Dofendant was convlotad of larceny: appeslod from Carroll county.
ANirmed in 1806, Petitlon for rohearing was filed and overralod in 1896,
Stats v. John F. Seery, appellant.
Defendant was convicied of reslsting an officer; nppealed from Jooes
county. Affirmed n 1895, A pstition for rehearing was filed and then dls-

missed in 1800,
State ¢ Williom Tecters, appellant.

Detendant was convioted of obstruoting u publio highway) appealed from
Jobuson county. Afrmsd April 8, 1898 A pelition for rehearing was
tiled and ovorruled.

State, appellant, o, John Thomas and Andren; T'homus,

Dofendants were obarged with assault with lutent to commit murder.
The indletment was lost before trial and state moved to substitute copy, bat
wpon showing made, the motlon was overruled. The state appealed from
rullng. AMemed April 7, 1808,

State v. F.E.a'hm- qmlﬁw.

d of p led from Polk
oounty. Alm-dhlm mﬂldtpﬁuonlw rehearing, which
was overruled [n 1800,

Mq.ﬂmn.f.?mm,uppoﬂad.
Deolendant was ping i mppenled from Marion
ocounty. A&rmﬂ.yﬂl!]ﬂﬂ

Pratand;
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State v. L. M. Vin Auken, appellant.

Defendant wis convicted of forgery; sppealed from Cerro Gordo county.
Affirmed October 7, 1886,

State w, L. E, W hite, appellant.

Delendant was convicted of forgery; appealed from Warren county.
Reversed May 10, 1806,

State w. Henry Weston, appelland,

Defendsnt was convicted of manslsughter; sppealed from Jackson county.
Affirmed May 12, 15868,

State v, Wesley Wiltsey, appellant,

Defendant was convioled of adultery; sppealed from Kossuth county.
SBubmitted on transeript aod afirmed February 14, 1896, A petition for
rehearing was filed and petitlon granted. The case was again submitted
May 26, 1866, and reversed Ootober 8, 1804,

State v, W, J. Warner, appeliant.

Defendant was convieted of manslaughier; sppealed from O'Brien
county, The oase was submitted at the February term, the submission set
aside and then resubmitted (n October. Affirmed December 11, 15866,

State v, Thoodore Waibel, uppeﬂnnh
Defendunt was convicted of keeplog & ppealed from Heory
county. Affirmed May 25, 1806,
State v, John Whalen, appellant.
Defendant was convicted of seduction; appesled from Boone county.
Afirmed October 0, 1506,
State v, A, J, Wright and W, Baidlmu, appeliants.
Defendants were convicted of keeping & ppealed from Hamil-
ton county, Affirmed October 7, 1508,
-‘lm-ls r. mek White, amrh‘ml!
Defend g nod g; appealed from Pollk
oounty. AlIlrmad Oetober I.o 1898,

State v. W. B, Waddle, appellant.
Defendant was convicted of subornation of perjury; appesled from
Wapello county. Afrmed December 8, 1808,

State v, E. F Waite,

Defendant was convioted of threatening to scouse another of & orime and
theroby compelling him to do s thing sgainst his will; appealed from
Howard county. Affirmed April 7, 1807, (See Waite v. Campbell, under
the heading, *' Cases Pending.")

Blauu.mﬂ’ma.npﬁcn&
der in the first degree; appealed from
?ull:mt; .Mlmdiulm A petition for rebearing was filed and

overruled in 1806,
. Me..ﬁﬂ.l’dler,w
Defend g3 ap d from Cass

eounty. Mawu& M Auuﬂuhm-nmrm

i -
-
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The following is a list of criminal cases submitted to the
supreme court during the year 1887. Petitions for rehearing
which were determined in 1897 in cases which were originally
determined in 1896 are noted uasder the heading of the respect-
ive cases submitted in 1806:

Sade v, B. F. Boomer, appellant.
Defondant was convicted of fraudulent backlog; appealed from Allama-
kes county. AMrmed October 0, 1807,
State v. A. H. Rigelow, appellanl.
Defendant was convicted of utterlug s forged Instrument; appealed from
Polk county. Affirmed Aprll 7, 1597,
Stale v, Ed, Burton, appellont.
Defendant was convicted of |arceny; appealed from Jasper oounky.
Affirmed October T, 1597,
Stade, uppellant, ¢, W. H. Burling
Defendant was charged with utterlog & forged lostrumest by the grand
Jury of Fayette county. The distelot court held that & welgh ticket was
not the kind of an lnstrument contemplated by she statute conceralng for-
gery, nod lostrocted the jury 1o return a verdios for the defondant. The
state appealed. Reversed Ootober 6, 1807,
State v, Bd, Bailor, appellant,
Defendnnt was convicted of raps; appesled trom Mills county, AfMirmed
December 15, 1807.
smu " Jrrwvm'nh 1% Brown, appstlant.
was ppealed from Page county. This case
was submitted on lmnrlpt‘ the submilssion was set aslde, and the appeal
was dlsmissed by the appellant.
State v, Rd- C'hrkuud J. B, Slary, appellants,
Dafs were fusing, se judges of election, to recelve
ocertain votes; appesled from Ehb!an county. Reversed October 8, 1807,
State v. George Debiolt and Walter Swith, appellants.

Defendants were foved of makl lilous threats with the lntent 1o
extort money; appealod from Guthris unun; HRoversed Decomber 17, 1897,
State c. Klias Doty appetiont.

Defendant was convloted of selllng obscene pletures; sppealed from Linn
county, Afirmod December 15, 1807,
State v, Frauk Dorland, appellant.
Defendant was convieted of manslsughter; appesled from Fayoste
county. Reversed October 12, 1407
State v, H:m-y HW u]lpcﬂunl
Defendant was convicted of lod from B
county, Tho cass wis afMirmed In 1894, but o uhnrllg was granted in
May, 1800, The vase wis resubmitted In Jaouary, 1867, and afirmed
May 15, 1897,
S'Mue. mm&mmamr appellania,
Dufond, of ghter; appealed from Monroe
oounty. Mltmd Omhr 29, 1807,

Daland,
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State v. Bert Groves, appellant.
Defendant was convicted of assault with intent to commit murder;
appealed from Polk connty. Affirmed Februdry 11, 1807,
State v, W, H. Hurd, appellant.
Dofendsnt was convicied of lncest; appasied from Woodbury county.
Affirmed April 7, 1867,
State v. Wm. Henderson, appellant.
Dafendant was convicted of maiatalning an oplam jolot; sppealed from
Polk county. Affirmed Febroary 11, 1887,
State v, Willinm Hozen, appellant.
Defendant was coavicted of obtaloleg mosey under false pretenses;
appealed from Jesper county. AfMrmad December 18, 1597,
State v, Fred Johnson, appellant.
Delendant was convicted of manslaughtier; sppealed from Clinton county.
Appeal was dlsmiesed by the appellant.
State v, Willicm Jomison, appellant.
Defendant was convicted of nssault uod battery; appealed from Butler
county, Affirmed.
State v, Lenvie Jocobs, appellant,
Defendant was convicted of keepiog s nul
county. Affirmed May 20, 1¥07.
State v, Frank Jocksow, appellont,
Defondant was convieted of musslaughter; sppesled from Pottawattamie
county. Affirmed December 15, 1597,
State . Churles Kelley, appeliant,

Defendant was convieted of grand larceny; appealed from Polk county.
Afirmed Ootober 30, 1807. Notice of petition for rehearing has been served.
Stode o, Oharles L. King, appellant,

Defendant was convicted of conspiraoy; sppesled from Buchanan county.
Not decided.

led from Polk

app

State v, A, Kouhns, appellant.
Defendant was convieted of lscest: appealed from Boone county.
Affirmed December 15, 1867,

State, appellunt, v. . R, Kimble,
Defendant was Indicted for incest in Washington county. The court
held that the Indictment was Insuffclont, sod on that ground refused to
admit the evidence of the state. He also refused to instruet the jury to
return a dict for the defendsnt, b there was no evidenco, and
refused to bind the defendant over 1o the next grand jury. He then dis-
oharged the jury frem further service, and then discharged the defondant.
The state appealed from this ruling. Reversed Decomber 16, 1897,
State. v, Robert Lo, appellant,

Defand of yoq

Affirmed April 7, 1807, A rehearing was asked and denled.

State v J. A, Lowder, appellant.

Defendant was icted of keeplog a oui ppealed from Clarke
county, Affirmed May 20, 1807,

REPORT OF THE ATTORNEY-GENERAL. 28

State v. Arther Lebman, appellant.
Defendant was convicted of larceny from the person; appealed from
Clinton county., Afirmed May 20, 1597,
State v, Frank Milmeicr, appellant.
Delendant was convicted of arson; appealed from Lee county, Reversed
October 13, 1897,
Stute v. Joes MeDovongh, appellant.
Defendunt was convicted of rape; sppesled from Johnson wounty.
Affirmed Docember 15, 1507, Petition for  cheating filed,
State v, John MeGuan, appellont.
Defendsnt was convicled of rape; appeald from Johosom ocounty.
Appeal dismissed by appeliany
Stale v H. 0. Null, appellant.
Pefendant was convioted of keoplog o suisance; nppoaled from Polk
county. AfMirmed Fobruary 11, 1807,
State, appellant, v. Peler (linger.
Dafondaot was charged wish wilful and maliclous misconduct In office.
A demarrer o the ladicbment was sustained, The state appealed from the
ruling on the demurrer. Reversed October 11, 1897,
State v. O, 8, Picketl, appellant.
Defendant was convicted of sdultery; appealed from Jefferson counky.
Affirmed December 16, 1867,
State v, C. Rosenbaum, appetlant.
Delendant was convioted of recelving stolen property; sppealed from
Polk county. Affirmed May 20, 1807,
State v, Vietor Repp, apgellont,
Defendant was convicted of larceny; appealed from Monroe eounty.
State v, Patriek Reilly, appellant.
Dofendant was convictd of secuctlos; appesled from Dubuque county.
Roversed Decamber 15, 1807,
State, appeilant, v. T. J. Shea,
Defendant was Indloted for willul sed maliclous misconduct In ofoe. A
d 1o the indl wus anstalued, and the state appealed from this
ruling. Raversed Ootober 8, 1897,
State v. Williawm Skillicorn, appellant,
Defendant was convicted of keeplog s nul ppealed from Milla
county, Affirmed Decomber 17, 1897, -
State, appellant, v. Suel J. Spoulding
Defendant was Indioted for embesslement. The dlstrlot court Instructed
the jury to return a verdlot for the defondant, and the state appealed from
this rullng. Affirmed October 5, 1897,
Stato v, Jou Spiers, appellont.
Defendant was leted of keeplng & nul
county, Affirmed Decomber 15, 1897,

State v, Mrs, Betsy Smith, appellant

Defendant was convieled of murder In I!;o first drlm appealed from
Polk county. Reversed October 5, 1807,

sppeal from Bloux
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State v, J. T. Smith, appellant.
Defendant was convicted of assault with intent to commis murder;
sppealed [rom Tows couaty. Affirmed April 7, 1867, A patition for
rehearing was overruled.

Stute v, Richard Taylor, uppellant,
Delendant was convicted of assault with Intent to commit Fape; appealed
from Jefferson county. Afirmed October 7, 1807,
State v. Noah J. Thomas, appellant.
Defendant was convicted of seduoti pealed from Frankiin county.
Reversed December 16, 1807,

Stateo v. Win. Urie, appellant.
Defendant was convicted of assault with intent to commit rapy; appealed
from Adams county. AfMfirmed April 7, 1897, A petition for reliearing was
filed and overruled.

State v. L. R. Van Tossell, appellant,

Defendant was convicted of murder ln the first degree; appealed from
Chickasaw county. Affirmed Ooctober 7, 1807,

State v, Frank Watson, appellant,
Dalendant was convicted of burglary; appasled from Jefferign county.
Afirmed October 6, 1807,

T. H. Bhodes, plaintiff in ervor, v, the State of Ioia.
T Supreme Court of United States,

The plalntift {n error was staslon ageot of the railroad at Brighton,
Tows, and was conviated of transporting Intoxlcasing lquors from the car
to the depot of the rallway, He appealsd to the supreme coyrt and the
judgment below wasaffirmed, He sued out u wrlt of error from the suprems
court of the United States to the supreme court of lows, conteénding that
belng engaged o Interstate commerce, he was nobt amenable % the Jows
law. The case was submitted o the United States supreme courtgn printed
argument in January, 1837, but sald submission was set aside asd the case
‘was sot down for oral argument, and is still panding.

-

SCHEDULE " B."

TED DURING THR YEAR 1883,
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SCHEDULE “C."

The following is the list of civil casss, arranged alphabeti-
cally.

Daniel O, Baoll et al, v. 8. B, Evans of al., (% ioners of the Towea Soldiers'

Home.

Acuion was brought by the inmates of the Soldicrs' home against the
commlssioners, in the dlstriot court of Marshall eounty, 1o set aside cortain
rules relating to the disposition of lon money recelved by i im
the home, The case was tried In O:tober, 1895, The judgment of the
district court required a mod!flostion of the rules, from which Jjudgment both
parties appealed. After a fall argumant the supreme court decided, October
7, 1608, that the commissloners nad suthority to make the rules la question
and the same wero ressonable, thus sustalning the nctlon of the com-
misaioners.

James Bellange, Chairman, ete. v. 6. L. Dobson o al,, constituting an Election
Board.

Aotlon was brought L the disteler caurt of Polke county |n certiorar, to
review the actlon of the so called elsctlon baaed in overruling the objec-
tlous to permitting the People's Party tickat, sppearing on the officlal bal-
lot, snd the use of the name People’s Party over the tioket headed by
Charles A. Lloyd, candidate for governor. An order wis mads by the
district court setting aside vhe nolon of the board in overraling the nbjee-
tlons and the board was ordered to noy parmit such tleket W0 appear pon
the ballot, The defendsnts appealed. and filed a supersedens bond, and the
action Is now pending In the supreme court,

College of Physicians and Suegeons of Keokuk v. . A. Guilhers et al., constitut-
ing the State Board of Medical gwum
An sotlon in cortiorar wus brought in the superlor court of Keokuk to
review and sot salde the actlon of the state board of medicsl examiners taken
!rm: reforence Lo the College of Physiclans and Surgeons. Judgment was
od agalnet the defendant ln the court balow, hut on appesl to the
suprame court the case was reversed and remasded with ao order to traas-
fer the case to the distriot cours of Poli couaty., No further action has
bnt;ukw fn the case and It wiil probibly be setiled withoas farsher lti-
gation. '

E. W. Qurry, Chairman, and E. M. Carr, Secretury of the State Central Com-
mittes of the Demooratie Party of Inea, v, William McFarland ef al connti-
ki | o

n of certiorari was brought in Ogctober, 1806, in the
court of Pol county, Towa, to roclew the action of the board in permitting
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the ticket of the National Democratic pariy to he put upon the ballob,
using the name “ Natlonal Demooratic™ UOpos the hearing before the
court the writ was dlamissed, and the notlon of the bosrd sustainoed.

E. W. Davenport, Administrator of the Estate of William Parks, dececisad, v,
First National Bank of Oovncil Bluffs, fowa, State of lmoa Inlervenor,
Willlam Parks died in 1570, baviag over 83,000 deposited in the Pirst

Natioas! Baok of Council Bluffs. An administrator was appolnted by the

distriet court of Pottwwattamie county, but he did sot ecollect the smount

on deposit for so loag o time that payment was refused, tho statute of limi-

tatlon baing pleaded. The administrator did not have possession of the

certificutes of deposlt. Thestate Intervened, clalming that the estate should
escheat to the state, Parks haviog no known belrs.  J udgment was renderad

In favor of the administrator for 83,237, and he was ordered, alter the pay-

meot of costs snd expsnses, to pay the balanoe to the state. In October,

1848, there was pald loto the state treasury the sam of 81,804,

Towoa Central Railway Company, Plaintifl in error, v, Stote of Jewa. In the

United States Supreme Conrt

An actlon was brought by the state lo the suprems court 1o procure s
mandate direotiog the lows Central rallroad to oparate its line of road from
Manly Junction 10 the town of Northwood. The order was granted, tho
decislon of the sourt being report:d in the 834 Towa, 720, The lowa Cen-
tral rallroad sued out a writ of error in the supreme oourt of the United
Statss o review the judgment of the lowa suproeme court. The cnse was
fu ly argiusd and submitted, and on Jagusry 6, 1806, the supreme court of
the United States dismisssd the writ, leaving the jodgment of the lown
supreme court in full fores, The lows Central rallroad then complied with
the order of the supreme court ln the operation of Its road.

Mary Greggory v, Hewry Sabin, i nt af Public Instruction, of al

Actlon was brought in the distriet court of Polk cousty, in cartiorars,
agninst the superls tandent of publio Instroction, to review his action In u
case which came before him npon appesl, in whioh the tenoher's cert!floate
held by the plaintif bhad beea revoked. Tho case s still pendieg.

E. A, Guilbert et al. v, Joweph O, Buvk, Judge of the Suparior Court of Keoluk,
Action of certiorari was brought la the supreme court of the stats to test
tho valldity of an order for the arrest of the state board of medioal exam-
iners. A return was made t> the wrls, bus, by agreement, the cuse was
settled at the defendant's costs. .
D. N. Guthrie v, George B, Dylavan, Fish Commissioner,

Aoctlon was brought n the distrlot court of Dickinson county to enjoln
the fish commissloner from bullding » dam st the outlet of Lake Okoboll,
which was authorlzed by wn nct of tbe loglsl The 1y 1
appesred with the county sttorn-y and made defonse thereln. The case,
‘however, was dlsmissed ut plaint!'s costs before It eame to trinl.

Oliver P. Judking v, B, A. Guilbert et al,, conatituting the State Boavd of Med-
Examinera.

ical
This actlon was brought lo mund In the court of Keokuk

10 compel the state board of medical examinors 1 lswue 0 the plain
a cortificate to practice medicine. Judg was rendered ag the
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defendants by the superior court, sad, on &

; ppeal to the supreme court, th
judgment wae reversed In Decembar, 1806, After nver::: the pl.nllm.ﬂ'.B
dismissed his case and pald the costs.

Estate of Thomas H. McGher, d I B PP
State of Towa, o o
This was & probate matter peadiog 1o the dlstrict Seot:

The state of lows Intervened sod Institutsd pr i ?w":‘h I.h: Sapesy

of collateral loheritance tsx due the st [he declsion of the distries
courk was [u favor of the state. The administrator appaaled from the judg-
ment of the distriot court, The case is now pending in the supreme court,

Donald €. MoGregor v. John Cone, Sherifl, ete.

The plaintilf was convicted of selllag clgarettes in violation of the lowa
statute. He sued oot n writ of habens corpus before the superior couit of
Cedur Raplds, olalming that under the law the conviction was uncosstisu-
tlonel. He was remanded Into custody of the sherifl by the supsrior court
:::c:h:pg:;:rd 1:; the ;ﬂnﬂgr‘me court of the state, The case was submitied

har torm, snd ths
been alfirmed by the supr‘a.mn uonri:“'m“‘ e S

Wilson L. Meade ef al., Copurtaces under the Sirm nome of Co
al., 1 Naghan & Co.
Complainants, v. Buiin MeClain, In the Oireit Cowrt Trited. Stales
Jor the Northern District of i, S e

Wilson L. Meade, ot al., Copartners under the firm namse luagha
] . 3 L O el oy
Lﬂ;};nim;mu, ; .?:nifn McOlain, Froeman R, Ifhmtwf and A, B’. dm“'
nis. To the Cirewdt Couwrt of the Ui :
s 50 af the United States for the Southern Dis-
These sotions were brought to enjoln the defendunty there
in from vsio,
the nanotations furnished by Emlin MeClaln in the publication of the :nds
onfl' lowa. The hearing of the first case was had before Judge Shiras ut
ubugue, und of the sscond case before Judge Woolson, judge of the distriet
court for the Southern district of lows, st Des Molnss. In each cass ihe
Injunotion usked for was denied. In ibe last nemed case damages Is asked
84 against the state printsr for the publication of the code with MeClaln's
annotations, This actlon 1 still pending and undisposed of.

Elia N, Miller, plaintifl, v. Fronk Leonard
Tn Maroh, 1807, & welk of Aabeas ! '

f corgns was sued oot in the distriet cou
of Polk county, In bebalf of an lamate of the Industrisl Bome xt Mhalullrf
:Ena.'n Lot the legality of ber confloement. Upoo beariog, the writ was

and the plalotifl was ded to the Indw trisl Home,

John R Prime v,
L !r.nuiu.ll’. Drake, Commander-in-Chicf, and H. H. Wright,

Action was brought In mandamus in tho district
Tows, by the plaintifl, claiming that he was eleoted beigadioromste o wos
First brigade of the lowa National guards, to require the defendant to
declare plalotff elocted, und to issue & commission seoordingly. The case
mm:m.lm.m: dg was rendered agalost the defend-
I's mo!nmmulhmni An appenl
takon to the supreme court of the state, . ﬂmbrm
term, 1897, but remalns undecided. PRI AT
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Bdwin 0, Rood et al. v. George A, Wallaee et al., State of Imoa Interoenor, and

Jour other like cnses,

In November, 1885, the state intervensd In the ubove entitled notlons,
pending la the dlstrict court of Humbaldt county, clal ing the titla 10 a
tract of Innd which was lormerly konown us Ow! lake, the same having been
meandered by the surveyors of the general government. The plalotiffs
clalmed under the swamp land grants. The state latervensd to recover
possession of the land and 10 have the title of the lake bods of lowa settied
by the courts. The eases wers wried in November, 1898, Judgment was
rondered Februsry 11, 1897, dismissing the Intervenmor's petiticn, from
which jad tho state appesled. The appeal Is still ponding In the
supreme coort

Stata of lowa v, Burlington, Cedar Ropids & Northern Raiheay Cotnpirny.

This action was brought by the siate ln Saptember, 1505, (n the distriet
court of Ksokuk county, to enforce an order of the rallrond commissioners
In regard to puttiog in an undergrade cattle way,  Jodgment was rendored
by the districs court in favor of the plaiatiff. Oo appeal by the delendant
to the supreme court, the judgment of the lower court was reversed Ootober
26, 1808,

State of Towa v, Chivago, Mihomiker & St Paul Railoey Company.

This notlon was broughs by my pre tecessor 1o enforce no order of the
rallroad comm'ssloners requicing the Mllwaukee rallroad to main sin s
station at Bismarce, Clayson county. [t was orlglonlly brought st Counull
Bluffs and transferrad to the district court of Olayton county, The pen-
denoy of the wuit did not come to my knowledge for some time, & year or
more, after | assumed the dutles of the office. The terms of court st
Elkader bolag beld st the same time that oor supreme court is in sesslon,
1 have been unsble to press the oase for trial. The cose Is still pending,
but under the facts sud the law, (4 furthor prosecution is of doubtiul utiiity.

State of linea v, Jossph A. Dyer et al.

This sotlon was commenced in the district court of Polk county, lowa,
in October, 1883, 1o recover from the defendact, an ex-deputy oll Inspe. tor,
aud his offialal bondsmen, Simon Casady and J. H. Holland, 8100 retained
by sald Dyer st the timo of his vacsting hia ofice. Febroary 10, 1807, jude-
mont was rapdorod against the sald defendsnt aad his bond for 8122.16
and costsof sult. Tharenfter the defendante appesled from the said judge
mest, and the case s now pending in the supreme court.

State of Jowa v, W. M. MeFarlond o al,
This aotlon was brought in the distrlotvonrt of Polk county, nt the Sep-
tember term of court, 1507, upon the offislal bond of the defendant, to
damages for the viclatlon of his ofialal dutles us secretary of state.
‘The action is still pending.
State of Fowa v. Donald €. Mefivegor,

This action was brought befors Judge Banborn, of the United States gir-
oult court of appeils. The defendant wis convioted of selling & package of
clgsreties, which was olaimed to be an original pacicage, before u justice of
the peace in Cedar Raplds. He sued oub a writ of hubeas corpus as stated,
The case was heard by Judge Ssnbors, in St Paul, In July, 1808, snd the
defendant was dlscharged on the ground that the package sold was &n

iginal package, but no opinlon was fled by the judge.
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State of Tmoo v. I re Estate of George Ridinger, insane,

George Ridinger had been suppirted by the state MABY Years as a state
patient In the insane hospltal at Mt. Pleasant. It was learned that he had
& small estate In the hands of & gusrdian in Jeflarson county, A claim was
filed in the district court of Jefferson county sgninst the estate in the sum
of over 83,000, The cou-t allowsd the sume, und ordered the guardian to
pay sl the funds in his hands, after paying the costs of guardianship, on
sald elaim. The wam of #3980 has been collected and turced Into tha siste
treasur;

z State of Towa v. Suel J, Spoaulding et al.

Thie action was brought us the September term of the Polk county dis-
triot court, on the officlal bond of said Spauldiog as treasurer of the phar-
macy commission, to recovar for the emberzlement of funds of the state,
This netlon, like that of the case of State v. MeFuarland, is stlll pending,
both of wh ob will by tried at an early date.

State of Towa ex rel. Attorney-Geneval v, Williom Beardsley.

This aotion was brought ia the district court of Mahasks county by the
fish commissloner, to compel ‘he bullding of a fish-way st & dam scross
Skunk river. The case was trled halow, mnd judgment was resdered
agalost the state In Aprll, 1807, from whieh sn appeal waus taken to the
sopreme court, where the sald case s still pending.

State af fowa ez rel. A -l {v, & 'y Fund Life Associati

This notlon was brought In Fobruary, 1807, in the distriot court of Clin-
ton county, by the 3-8 I at q of the aud of stata,
to dissolve the Guaranty Fund Lifs sssociation, and to have s recalver
appolnted to take charge of (te nswets and wind up s affalrs. Tae prayer
ol the petition was granted, s rocolver appolnted, and the affairs of the
corporation are belng settled.

State of Tomoa ex vel. Attorney-GGeneval v. Hirlan State Bank e al.

Thie sction was bronght in December, 1806, by tho sttorney-general at
the request of she suditor of stats, In the district sourt of Shelby county,
for the appolntment of a recelver of the Harlas Siate bank, sald bank being
ins)lvent at the time. A recelver was anpoloted, ns prayed lo the peition,
and he {s eogaged in closing up the affalrs of the bank.

State of Towa ex rel. Atiorney-Goneral v, Natlonal Reseree Life Assoviation et al.

This actlon wis brought in Dovsmbar, 1888, by the sttorney-genoral at
the request of the auditor of state, to dissolve the Natlonal Ressrve Lifs
sssoclation, an) to bave & recelver appointed 10 take oharge of (s sssets.
A iver was sppolnted as prayed

State of Mizwoniri v, State of Towa.

A bill In equity was flod by the state of Missourl, ln the supreme court
of the Unlted Siates, Decembar 10, 1885, naking the appointment of & com-
misslon to survey disputed boundary line betweeo the state of Missourl and
the atats of Tows, Answer was filed and & stipulation entered lato agrealng
to the appol of & commlssl A it waa duly sppolnted,
coasisting of Gen. James Hurd log of Missouri, Hon. Peter A. Dey of lows,
and Dwight C. Morgan, who were authorized to make 8 survey of the
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The exponseof the survey and the erectionof the monuments was #5,273.68,
which was pald in equsl shares, as well as tho oosts of the court, by the
state of Missour! and the state of Tows.

John Y. Terry v C. 8. Camplell, Eseovitor, o al.

An sotion {n the district court of Poltawattamie county, wheraln certaln
collateral hairs resisted the right of the state to require the payment of the
collaters] Inheritance tax. The question ralsed In this case Is as 10 the

titutionality of the collateral inheritasce tax law. The case s still
pending at this time.

Upton E. Traer v. State Boord of Medical Examiners,

The plaintiff, whose certifionte to practice medicine was rovoked, fllod o
potition in entiorar In thoe distriot court of Polk county, The cause was
heard in the distriot court and judgmens was rendered for the defendant.
The plaintlff appealed to the supreme court, where the case is still pending.
Unitedd States v, J. K. Ratekin et al., Commandant and Commissioners of the

Towa Soldievs’ Heme.

Information was filed in the United Siates distriot court for the Southera
distriet of lowa, In November, 1808, charglog the defondants with tha
affense of taking ponsion certifiontes as o pledge.  Information was quashsd
on motion of the attorney-general,
United Biates v. J. K. Ratekin & al,, (5

Imea Soldicrs’ Home.

An indictment in the Unlted States distrlet court for the samo offense ws
the last. Thres ta af the indi t were quashed on motlon of the
attorney-goneral, and s plea of not gullty was entered on the other count,
nod the case tried before a jury, the court, at the close of the plalntiMs
testimony, Instructing the jury to return & verdict for the defondants.

United States Trust Compony, of New York, o, The Omala & St Pawl Rodlway
oy, e of Toow, Intervenor,

"!.'hh !nr lﬁ“:!\gn brought to enforce the order of the rallwiy commls-
i in rogard to f isbing facilities at Hmmb::lt station !':r the :‘mthn
of elevators by shippers. The case was submitted 0 the court on n
demurrer and tjl;a p!:lllm of Intorveetion, and, pendiog the declslon of the
court, the recalver entered into o lease with the partios deslring to ship
grain at Bummit statlon, in accordance with the order of the rallway com-
missloners, which lesse having been approved by the court, the petition of
intarvontion wus dismissed at the oost of the defendant.

Edward F. Waite v. A. O, Coipball, Sheriff.

Action before the Unlted States olronlt court, Northern d lstriot of lowa.
Waite was convioted by the dlstrict court of Howard county of violating
the stato statute. He clalmed to be soting ux special examiner of the pon-
slon department. He appoaled to the supremo court of lows, and the judg-
ment of the lower court wak aftirmed. He then sued oat & writ of habeas
corpun before Judge Shiras, judge of the distriet court of the Northern dis-
trict of Tows, and the petition was heard st Pt Dodge. Willinm Wilbea-
ham, Hon, €. ©. Opton and Hon. Thomas D. Hoaly appeared for the
sberiff. The court discharged the petitioner. Becwuss of the importuat
question involved, nn appeal bas been taken by tho state to the United
States ciroult court of appeals, where the oase ls stlll pending.

a

I oo O L af the
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BCHEDULE “D."

The following is a list of criminal cases pending in the
supreme court of lowa, January 1, 1898:

APPEALED
TITLE OF CASE. fA-roy OFFRENEE.
Siato, nppellant, v E E Alversom . | [owh.......... Embeaslvment,
Late, “’;al-llnl. v, J. A. Unnn and B J,
...... + | Mnhuska

man . i
Hiate v. John Bakor, appellant ... i
Biato v. A. M. Bangoess, appellant ........

Btato v. W H Barllog. appollsrt. rehoariog
suuv.uhulum"rﬁuﬁy';: lil.nl.,.....

State v. E. J. Ohl 1

Murder, second degrae.

. anulrt with Intent w0

commit repe

+| Tndecent exposure of por-
)

+| Purgery.
Agsnuit

story. ...

' hion, 1
Brate ¥ hoer Dowaids ap
Buata v T Dank
mra v. Johin 8. [Heon, ap;
an: Whllv-:n rr‘l‘;d'lpw
HBtate v. L W. Hili .'upe ol .
Btate v J T. Hayes app ln-e,
S o
. ™ AL Ry Y '
Htato v,r; xnn’:'dyl:'rw- nmt
State v Willlam Lightloot. Annt,
Stato v 1 8 Mareh Il ;Pn'-?ms
tato v. Jumes Miror, of of , o fan
Late v. # MeDonuugh, wrehonriog
tov M. g Muore, uppellant, .. .,
Btate v. W. F. Nine, appellant...... ... .
tev J K Olds, LT
. 1| Ol rehenring duty.
u::.' Rl. ‘u}‘u. ‘.‘;.f.n..'i‘é"_' " borns 4 n of perjury.
:: I, Bppel nIt!. ﬁli ',
. T, Shea, nnpvi'la.! q Assnult with 0
b Il Brees bty i
{(ﬂlolulehl i
ar. oty

waﬁa '."" .l.ahu.nhnrh'.....
e v. Iames W ', nppellnnt
R R T
The following is & 1.8t of eares, in which the staie of Iowa is
interest d, pending in the fideial courts:
In the supreme court of the United Stutes:
T H. Rhodes, plaintifl In error, v. atate of lows. Writ of error to the
supreme coart of the state of [ows.
In the United States clreult court of appeals:
A, C. Campbell, sppellact, v. Edward F. Waite. Appeal from the olr-
calt eourt of the United auummmmum
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In the ciroult court of the Unlted States for the southern disirict of lowa:

W. L. Meade o al, copartoers under the firm name of Callaghan &
Co., complalnants, v. Emlin McClaln, Freeman R. Conaway and A. B,
Shaw, respondents.

The following is & list of the civil cases, in which the state
is interested, pending in the supreme couri of Iowa:

James Bellangee, chalrman, eto., v. G. L. Dobson « al,, constitatlng an
clection board. Appeal from Polk distriet court,

Estate of Thomas H. MoGhes, doceased, Nath. Prench, sdminlstratar,
appelisat, . Swte of lows, appelise. Appeal from Scott dlstrlot coart,

Donald C. McGregor, appellant, v. Joha Cone, sherlf. Appeal from
superior court of Codar Rapids.

John R. Primo v. Francls M. Drake, commander io-chie!, and H. H.
Wright, adjutant-genernl, appellants.  Appeal from Polk distriot court.

Edwin O. Rood # al. v. Geo, A, Wallace, State of lows, latervenor and
appellnat, and four othoer like cuses.  Appesl from Humboldt distrlct sourt.

State of lowa v. Josoph A. Dyer o al. appellants. Appeal from Polk
distriet court.

State of lowa, ex rel. attorney-gencral, appellant, v. Wm Boardaley,
Appeal lrom Mahusks distriot court,

Upton E. Traer, appeliant, v. State Board of Medioal Examliners.
Appeal from Polk distrles court.

The following is a list of the civil cases, in which the state
is interested, pending in the district courts of the state;

College of Physlcians and Surgeons of Keokuk v. A, E. Gullbery, # al,,
constitutiog the State Board ol Medical Examiners. Pendiog In the
suparlor court of Keokuk, Iown.

Muary C. Greggory v. Henry Sabin, superintendent of publio lnstruc-
tlon, 62 ol. Pending in the distriot court of Polk county.

State of lown v, Chicago, Milwaukee & St Paul Rallway Co. Ponding
in the district court of Clayton county.

State of Towa v. Wm. M. MeFarland et al. Peodlng in the district court
of Polk sounty.

Seate of Tows v. the estate of George Ridinger, tnwane. Pendlog In the
distriet court of Jefforson county.

State of lowa v. Buel J. Spacldiog o al. Pending la the district court
of Polk county.

John ¥. Terry v. C, 8, Campbell, executor, o al. Pending in the dis-
trict court of Pottawattamle county.
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SCHEDULE “E.”

The following is a full account of all moneys collected by me
during the period covered by this report:

August 3, 1807, collected I'romthemn of George Ridinger (insane),

for support in Mt. Pl pital, ns u state 1 8 B00.00
1, 1897, ived from the plaintift return of costs of
prtning paid by the state, in the case of Judkins v. Guilbert, et
al., Board of Medlcal E T PR B Sl S T 40.00
N 10, 1867, ived 1 of escheat of the Bllhei.nlnr-

est I.n!hoOnlkln] eatate, Ko&nk county corsaswens-r $28.38

The above amounts were all duly paid to the treasurer of
state, whose receipts I hold for the same.
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SCHEDULE “p.”

The following are official opinions of public interest given to
state officers and county attorneys:

INSURANCE - Oancellation of policy in Mutual company—short rates.

Des Moixes, lowas, January 11, 1806,
Hon. Q. 6. McOarthy, Auditor of State, Des Moines, Tmoa:

Sir—Your lavor of the Oth lnst,, asking my opinion ‘‘as w0 whether or
oo, nndar chapler 39, lnws of 1878, or chapter 210, luws of 1880, which ohap-
ters contain referonce to the cancellation of policies of Insurance by fire
insurance companies, 8 mutual fire Insurance company organized and opsra-
ting under the general fire Insurance laws of this state governing mutusl

tes or associations, in cancelling & policy written for six years, the
p-mmlnm belng slx times one wonnusl premium, shoald, In determining the
amount to be charged for cancellation, estimate the customary short rates
upon the full amoant of the preminm for the slx yosrs or for that portion of
n year which the polioy has run, and for which the annusl premium has
bean nssessed o aocordance with the terms of the premlum vote given by
the assured.”

In reply 1 would say that chapter 30 of the laws of the Sevesteeath

gos the power and duty of the suditor with refer-
ence to the form of policies to be usod by Insurance companies.

Chapter 210 of the laws of the Eigh h Geseral A bly, has an
wntirely differont purposs and object, and the two, to my mind, are ln no
way ospecislly conoected. The purpose of chapier 210 1a 10 protect polley
holders from unjust forfel of polic It rel to ull | oom-
panies which accept notes for a fixed premiom.

Sectlon £ of the chapter requires l-hlmhﬂ mllum ba malled to the
insured belore the polley shall be forfeited 3 provides for & case
in which the poliey has, by Its terms, lapsed.

The frst pars of the sootion provides the moans and terma In whioh the
insured [n snch & case may reduce the smount due, as shown by say noto
given for policles or judgmont thereon, and the latter part of the soction
provides for relostatlag the policy by paymont in socordauvce with the
tormas.

In chapter 39, of the 8 th G 1 A bly, It s provided
“ghat the auditor shall mwpmupﬂb’ ﬂmmmmmuﬁrm
canoellution of the same st the rog d upon blo terms. "

This glves the aoditor the right to dﬂn-nl.u wlulm qnluhll tarms,
and to seo that the terms, which he y are | d In the
policy It evideatly was not contempl ‘mupoliurlhon!dhum
i i ined the 1 ge of the stat nlnuqumd.hmhlwm

 which the suditor hnappnud.duqnlubh-hwuth
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policy. Now, if the pollcy contains the statement of the terms under which
It may be lad, the ® and the | d are bound by the terms as
stated therein,

Chapter 210 relatesionly to cases where the company takes premiom
notes for a fixed amount, and & fallure to pay the note invalidates the
poliey. Idopot think that it can have any applieation to a strictly mutual
company orgunized under the laws of this stato,

It might also be sald that in determining what are equitable terms for
the eancellation of u polley in & mutual company by the Insured, the auditor
should bave due regard for the provislons of sections 1138 and 1139 of the
code of 1873,

I would also refer you to an exh ive and able oplnlon by my predeces-
sor, given to Hon. J. A. Lyons, suditor of state, January 30, 1891, in which
Lie clearly seta forth the manner in which the nmount due on & note given
by & momber of & mutual company, shall be determined.

The latter part of section 1138 provides: * but any person insured in any
mutual company, except in case of notes required by this chapter, to be
deposited st the time of it organization, may st any time return his policy
for lintion, and upon pay of the due st such time upon his
premium note, shall be discharged from further liability thereon.” As
Geperal Stone has sald, the insured receive their indemnity st cost. This
is the theory of mutual insurance,

Sectlon 1130 provides the directors or trustees of any such companies shall
have the right to determine the amount of the note to be glven in sddition
to the cash premium by any person lnsured In the company, This note ls
roferred to in one place ms & premlum note, yet in the next section it is
referred to ne u deposit note. At all events the lisbility thereon is to be

determined by the amount of losses and expenses, ;

The statute, I think, provides that sny member of & mutual company
m‘:isuuw h:m: :?: mm:hb:“mnnlm his policy for cancellation,
o payment o rata @ of expenses incurred
the time of such rlthd::ul‘ e o5

It this is the fair construction of the law, and I fully concur with Gen-
eral Stone's views upon thia point, then there is oo suoh thing as customary

short rates with mutual | P ganizad under ok 4,
title 6, of the code of Towa. Tho basls of the liubility on any nots glven as
ap note or deposit, is the of losses and expenses Incurred
and unpald at the time of the eancellation of the policy rather thao the time
for which the pollcy has been in foree.

Yours respectfully,
Mirtoy ReEMLEY,
Attorneg-General,
1. TAXES 8 upon incorp of town.

2. NOTICE of incorporation,
DEs Momes, lows, January 11, 1806,
C. F. Stookey, Ewg., Conniy Attorney, Shellsbury, Iowa:
DEAR SIR—Yours of the dth inst, st hand enclosing an Inquiry from
the county suditor of your county upon which you desire my oplnlon. You
ask, first, ** whether the town of Luzerne is lentitled to o separate assess- -

‘ment on any taxes for the year 1806. They were incorporated at the last
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tarm of court, and the real estate for the year 1596 was ussessod by the
assessors of Leroy and lows townships in the samo books with their towa-
ship nssessmonts. There s no assessment of real estato this year,

“Also, find out what notice an auditor is supposed 1w have bofors troating
a new ocorporation ms such.’

Answerlog the last question fiest, [ would say that seotion 572 provides
that whaa oersifiad soples are made and filed as required Lo section 571 of
MeClaln'a code, the incorporation s complote, notice whereof shall be takon
o all judicial procesdings, which, of coarse, requires the suditor to take
jndiclsl noties of . Sectlon 673of MoUlala's code provides lor the slsotlon
of the town officors.

Socond, assuming that the town of Lozerne was duly Locorporated and
the offizars are elected, the assessor chosen 18 required Lo assess the prop-
erty of the town for the year 1806, Thesuditor is required to farnish w each
assossor o sultablo plat of his township oo which to oheok esch parcel of
lund sssessed, and sulsable books in duplicate, properly ruled and headed, in
which to entor the followizyg ltems, for which sse ssoilen 1300, MoClaln's
codo.

Sectlon 1301 of the code requires the asssssor in sach yoar in which real
satate ls nob asssssed to list snd valoe any real property oot included inthe
previous mssossment, 1t Is difficuls w sse how thie assesor-conld assess roal
estato without having & bok showiog the previous assessmant. [t s the
auditor's duty to furnish to the assessor suoh books and plats as may enablo
him to properly discharge the dutles of his ofiee.

1 am ioclined to the opinion that the suditor should provide the asses-
wors of suoh town with 1ista of the real estate assessed thereln, and plat to
cheak esch parcel of land mssessed as provided in section 1300. Ls will
roquire s little extra work for this one tima on the part of the suditor, but
he will bs more than p vod by diminution of labor whea ho comes to
make out the tsx lists. He would be required, in making out the tax lists,
to enter the roal cstato asssss nontol the provious yesr on the tax list of the
incorporated town of Luserne,

1 am of the opinion that the course sbove stated bs falrly contemplated
by the law, and it will be sconomy of labae for the auditor to carry (v out in
the first instance. Yours traly, B :

Attorney-General.

1, MULCT LAW Issue of writ of abatement superseded by filing bond.
2. Place of suit or mulet bond.
Dea Moixes, lows, January 11, 1806,

H. P. Hancock, Bsj., County Attorney, West Union Joea:

DrAr Srr—Your favor of the 10th lnst. at haod, lo which you uak my

alon u] the followl uestion:
ﬂiﬂ“ In uP::Mw o sob n:fd: the oparation of the mulet law, on the grounds
of not having the required 06 per cent In the county, nad defendants come
in und file & bood a4 provided in section 2301, doss the astion of she fling of
the sald bond and costs, nbate ss & whole or ooly abate s to the realty? ™

1 eannot say that | inly und d the g i how-
ever, that you have brought an lojaneslon sult against oas selliag intoxiont-
ing liquors, who claims the bonefit of the bar of the prohibitory law becanse
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policy. Now, if the policy contains the statement of the terms under which
it may be canoeled, the insurers and the insured are bound by the terms as
stated therein.

Chapter 210 relates:only to cases where the company takes premium
notes for a fixed amount, and a failure to pay the note invalidates the
policy. 1do oot think that it can bave any application to a strictly mutual
company organized under the laws of this state.

1t might also be said that In determining what are equitable terms for
the cancellation of a policy in a mutual company by the Insured, the auditor
should have due regard lor the provisions of sections 1138 and 1139 of the
code of 1873,

I would also refer you to nn and able opinion by my pred
sor, glven to Hon. J. A. Lyons, suditor of state, January 30, 1881, in which
he clearly sets forth the manner in which the nmoont due on a note given
by & member of a mutusl company, shall be determined.

The latter part of section 1138 provides: * but any person lnsured in any
mutual company, expopt In case of notes required by this chapter, to be
deposited at the time of its organization, may st any time return his policy
for cancellation, and upon paymentof the amount due at such time upon his
premium note, shall be discharged from further lisbility thercon.” As
General Btone has sald, the & i ive their ind y at cost. This
is the theory of mutusl insurance.

Hectlon 1130 provides the directors or { any such s shall '

have the right to determine the amount of the note to be given in addition
o the cash premium by any person nsured in the compuny. This note ls
referred to in one place me & premium note, yst o the next sectlon it is
referred to as a deposit note, At ull events the liability thereon s to be
determined by the amount of losses and expenses, |

The statute, I think, provides that any bor of & I
may withdraw from the company by returning his policy for eancellation,
and the payment of his pro rats shure of exy und losses | d up to
the time of such withdrawal,

If this Is the falr construotion of the law, and I fully conour with Gen-
eral Stone’s views upon this point, then there s no such thing as customary
short rates with mutual insuraooce P goanized under chap
title #, of the code of lowa. “The basls of the lisbility on any note given ss
# premium note or deposit, ls the t of losses and expenses ncurred
and unpald at the time of the cancellation of the polloy rather than the time
for which the policy has been in foree.

Yours respeotfully,
MiLToN REMLEY,

1. TAXES -8 t upon i poration of town,
2. NOTICE of
Drs MoiNes, Iows, January 11, 1896,
C. F. Stookey, Esj., Connty Attorney, Shellsburg, Towa:
DEAR SiR—Yours of the 4th Inst. st hand enclosing an inguiry from
the county auditor of your county upon which you desire my opiolon, You

ask, first, ' whether the town of Luzerne ls jentitled to a separate nasess-

mont on any taxes for the year 1800. They wore Incorporated at the last
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torm of court, and the resl estate for the year 18056 was assessed by the
assessors ol Leroy and lowa townships in the same books with thelr town-
ship assessmonts. Thore ks no assessment of resl estate this year,

“ Also, fnd out what notloe an anditor is supposed 1o have bafore treating
a new corporation ws such.

Answerlog tha last quesiioa Arst, | would say thas section 572 provides
that when cartified coples are made and filed as required in sectlon 571 of
McClalo’s code, the incorporation is complate, notice whareof shall be waken
in wll judiolal procesdiags, which, of codrde, requires the nudior to ke
judiclal notioe of 1. Sestion 570 0f MeClain's code provides for the election
of the Wown oficors.

Second, assuming that the town of Luserne was duly Incorporated and
the oMosrs sre clected, the assossor abosea i required to sssess the prop-
orty of the town for the year 1508, The suditer is required to furnlsh to sach
aswossor o suliablo plat of hils township oo which to check each parcel of
land sssessed, and sultable hooks ln daplicate, proporly rulod and headed, in
which to onter the followlag items, for which sea secilon 1300, MoClaln's
oode,

Sestlon 1301 of the code requires the asssssor in each yoar In which real
eatato I8 not assessod to list and value sny real property not {noloded in the
pravious assessment. It is diffiouls 1o won how the asasssor-000ld neness ronl
estate without haviog & bok showing the provious assessmont. [u is the
auditor's duty to furnlsh to the sssewor such books nad plats as may enable
him to properly discharge the duties of his office.

1 am inclined to the opinton that the suditor should provid the nases-
sors of such towa with lists of the real estate mssossed therein, and plat w
check esch parcel of land ssssssed s provided In ssotion 1300, I will
roquire s littls extea work for this one time on the part of the suditor, but
he will be mare then peassted by dimlautlon of labor whoen ho comes to
malee out the tax lists. He would be required, ln maiing out the tax Hsts,
to unter the real catate sssessnontol the previous yoar on vhe tax listof the
Ingorporsted Lowo of Luzerne.

1 am of the oplnlon that sha course above stated in lairly contemplated
by the taw, aod it will be economy of labor for the sudltor to earry it out In

g Yours
the first lustance, truly, N 3

Attorney-tieneral,

1, MULCT LAW Issue of writ of abatoment suporseded by filing bond.
2. Place of suit or mulet bond.
Des Mowees, lows, Janusry 11, 1830,
H. P, Haneock, Baq., Cownty Attorney, West Union Toea:
Dras Str—Your favor of she 10tk (nst. st haed, ln which you ask my
Iion vipon tha following quetl
 Wn u’::llw 1o sot asida the opsration of the mulet law, on she grounds
of not having the required 05 per cenl In the county, sad defendants coms
in and file & boad wa provided In section 2391, does the nction of the Uling of
the said bond and costs, abate 43 & wholo or ooly abate s to the realty? "'
[ onnnot say that | lnly und d vho quosil 1 y how-
ever, that you have htan lojanosion sals against oo seillag Intoxieat-
ing liguors, who clsims the beneflt of the bar of the probibilory law becanse
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of having the cousent of 65 per cent of the voters of the last election, as
provided in section 17, chapter 62 of the acts of the Twenty-fifth Genernl
Assembly, and that the court found that the bar plesd did not avail the
defendant and entered a decree abating the nuisance, and granted a perms-
oent injunction, ss provided for in chapter 68, acts of the Twenty-first Gen-
eral Assombly, and after judgment, the owner of the property flled & bond
s contemplated in section 7 of the said sct, belng section 2391 of MeClaln's
code.

Now, upon this state of facts, I am of the opinion that the filing of sald
bond and the payment of the costs was to supersede the Issuanes of & writ
o sbate ms in the manner provided for in section 2359 of the code, and
applies clearly to the persomal property as well as the realty,

The uction does not abate, but the (ssusnce of the wrlt to abate is super-
seded by filing snch bond. [f the lojunction has besn procured sgalnst the
defendunt who sold the lquor, that {ojunction is still in foree and enjoins
the defendant from selling § i i liquors ¥y 1o the lsw th
out the entire judleial district In which the action Is brought. Section 2393,

Becoud, you ask further: * Where s mulet bond is glven in this county,
with all the sureties and prinelpals thereon reslding ln another county, can
the sald bond, for a violation of its provisions be sued on in this county
where glven? "

Tha sotion on such bond is undoubtedly & personal sotion and must be
brought In the county where the defendants or some of them reside
(MeClain's code, seation 3761), unless there sre provisions suthorizing it 1o
be brought elsewhere.  If the bond provided for the psyment of damages
in your county, It might be brought In your county.

Actions on ofticial bonds of a publie offlcor may be brought In thecounty
where the cause of action or some part thereof aross. MeClain's oode, seo-
tion 3784  But this Is not an oficial bond of & publie ofMcer.

Actlon may be brought, when, by its terms, & written contrsot Is to be
porformed in & particular place In the county, where such place is situsted.
Bectlon 3786,

It is & very closs quesilon whether action might not ba brought in your
county under the provisions of the sald section last cited,

I am Inclined to think, however, the cases of Mnieyv, Wolf & Oo., 24 Towa,
W1 Independent District v, Reichard, 39 Towa, 168, are conclosive upon this
polnt. 1 have no doubt that it was contemplated by law thas the prineipal
sbould reside lo the county, and I donbt whether such & bond should have
been socepted without soms of the sureties reslding fn the county, but
under the circumstances, I should very much doubt whether an aotion could
be maintained In the county. Yours respectlally,

Mivron REMELY,

INTOXICATING LIQUORS - Filing bond in injunetion proceeding
nbates action only as against the reality.
Des MoiNes, lows, Jaousry 15, 1506,
H. P. Honcock, Esq., County Attorney, West Union, Towa: ;
Dmam—l’moﬂhmmnhaﬂhvhhhmwmm
questlon propounded to me was not quite understaod, You re-state your
question as follows:
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“In the injunction procseding, authorised under the prohibltory law, to
sot aside the bar in consequence of their not having 68 per cent of the
votars, etc., 8s required under the new mulot law, the defendunts, bafore
any order of entry is made by the court, or hearlag of the wnllnnnh_wm."-
in, file & bond uod pay the costs provided for In section 2301 of MoClain's
code and clsim thereby that the sotion nbates, not only as to all the prop-
erty, both real and personal, but also ns to the persons engaged In tho ille-
gal traflie, and thereby no order of restraint or injuncilon can lasue ngalnst
them, the p w0 sogaged In said busi and thai the wm-.-nl."ol
said costs and the filing of sald boad eads all procesdings o that aotion.

Your laguiry lovolves the construction of ssid secilon 2391, or the fol-
lowlng clause: “And If the proceeding be an sotlon In equity, nnd sald
bond be glven and costs thereln paid before judgment and order of abate-
ment, the action shall be thereby abated.” 1 am of the opinion lhnhlt
must be consldered as refereing to the defenss which the owner of the
proparty imposos. The whole section und the other nc&lufu of sald aot,
together with sectlon 12, of chapter 143, of the Twentioth h‘onorll Awsom-
bly, and also seotion 4 of chaptor 73 of the Twenty-second Goneral Assom-
bly, belag section 2308 of MeClain’s code, all Inollne me to the oplaion that
the abatement of the action thereln provided for only rolates 10 the notion
against the owner of the property so far as it relates to the property la
question. 1 think {t should be constroed the same ss If the following words
were added after the word * abated,” viz: w0 far ss the real ostate Is

thereby affected. "
u !.ly“m otherwise, & man that had four or five bulldlal:l.dmnlhl n
saloon himsell in one, whon as inj lon suit is b ht ag him oould

prapare his bond, snd jost before the judgment ls rendered, fila hisn bond
and I!':lus ml-lu‘;hunjd he could move his saloon into saother bullding.
Then soother action boing brought agalnst him, he would proveed ln the
samo way, and a0 on. Every tarm of court an sctlon might be mainiained
him in regard to her bullding, and there would be no parsonal
unetion rendered agalost him,
hd'.l?\m result mld.‘h that if he had four bulldings, Innsmuch ns each
county has no more than four terms of court In & year, he could move from
one to the other for & yoar, wnd by vhat time the obligation of his bond
given oo the first would bs atan end, and he could move hik seloon back
Lato the fAirst bullding reforred 1o, and e0 on, golng the rounds yoar after
year. A constructlon that pormits such s thing would seem to bs in con-
filet with section 2389 of MoClnin's code.
Another view; In onse the bullding of one man |s cccupled by snothor ne
& saloon, the plain lotent of all the sectlons | that sn Injunction may be
obtained agalnst the saloon kesper, The owner of the bullding may be
joined therein for the purposs of making the judgment s llen upon the
property and procure wn order ns agsinst the properiy. Now, | cannot
think that the leglslature (atended that one man, viz., the ono Oling the
bond, ean prevent the court g ing rollsf us ag s oo , one
with whom there {8 no community of interest. The sellor In the case sop-
posed should be enjoined. If the ownor of the bullding hed oot been
jolned us defendant for ibe one purpose of affecting hls P'.m't:“un‘::
cloar itled to mn inj 1
I ok be clutly extiiad o laesction skl
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It seoms prep that the legisl should intend to prevent the
enforcement of the remedy given against the seller by reason of the filing
of & bond by the owner of the building. The bond does not provide for the
continusl good behavior of the seller and no reason suggests itself to my
mind why the action should not be prosecuted agsinst him to final deter-
mination.

1 am, therefore, inclised to the view that you express in you
that the action should be abated only so far au’n rel::u to r.ho’razl I:::
which is eought to be charged with the lien of the judgment and affected
by the order of b The language of the st in general, and
wore it not for the other provisions of the statute the contrary view -‘-vnhl
have to be adopted, but the cosstruction above given, o my mind, more
nearly harmonizes all the provisions sud works no njury 1o any wl\;n aod
expresses what | apprehend s the legisl intent,

Yours respecttully,
MiLroN REMLEY,
Attorney-General.

DISTRICT COURT may be in in 1 ties of a judicial
district, having more than one judge, at the same time. -

Des Moixes, lowa, sanuary H, 1306,

J. M. Grimm, Bsj., County Attorney, Cedar Rapids, Towa:

DEAR SIR—Your tel came ¥ day. I hadiv d. It came
word for word s the first. T enclose you a copy of liwn'wu may see the
dilemma I was in. | answered the second telegram. “[ think one jodge's
right to hold court {s fTooted by hor judge ng court in th
souniy, and judgment rendered fs valid, if 1 underetand the question.’”
Inll?“ question you ask in your letter s substaotially the same, being as

L H
*“Court is In session in Lino county for the Jannary term, and orim
inal
mh«enuhuudgnaduru.mﬂuhnmldm;bhhmu
them all until the second or third week in February. But hore comes the
difeulty. Court convenes (o Tipton, Cedsr county, on Febroary 17th.
.lmigs Wolfe Is holding the January term In Linn county, snil Judge
Thompson will hold the February term o Codar county, The question i,
whether, under section 231 of MeClain's code, & judgment entered In this
muhlulnhﬂmn&uﬂalﬂhhyﬂm;.thowmmm
ou?:n‘olt,nfnn lﬁ&dum;l. will be valid." )
reply I would say that section 211 of MoClain's code was made
we had but one judge la & district, and was Intended to cover a case w';m
ljnﬂphﬁwplmmmmm-ummmﬂmm
not yet returned & verdict in a case which bad been tried. It virtually
msmw.wmhhoulumﬂlnmmw 10 recalve a verdict
dljm‘lllnrmmty-wnnhm been holding court, notwith-
standing the term of the court in the last numed count; jouarned
ops;:.llndhw. i x
‘case you pr has nothing kindred to that, The court o Lion
mvwmﬂ;uuhqnmmhmudqmvﬁun:nhu
Iaw requiring the judge holding the same 10 opon court in another county,

= o

!-—Ji,'_}
L]
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You have two dlstrict judges, and the opsning of court in Cedar county by
another judge does nol disqualify Judge Wollo from continulng hiscourt in
Linn county. The state of facts does not exist which implies that the Linn
county court must adjourn at a glven date by operation of luw. [ see
mothing In the statute nor on princlple that would require court 1o ad jours
In Linn county & of Judgs Th poning court in Cedar,

The reorganisation of the judlclal distrlets was dono for the purpose ol
enabling courts to be held In different plnces in the same distriot at one
time, and {f there was anything In the previous law which prevented It, it
would bo repealed and the lstter lsw provall. The condliilon that you
presant In your letter was evidently contemplated by the later laws, mnd
in my judgment Judge Wolle can continue to hold court, and any of his aots,
including Judgment in criminal cases, will be valid.

Yours respoctiully,

MIiLTON REMLEY,
Attorney-General,

PARDONS—As to whother pardon restores citizenship—Query.
Des Morses, lows, January 31, 1506,
Hon. F. M Drake, Governor of lowa, Des Moines, Towa:

DiaRr Sik—In the matier of the applicativn of Fred Lovell for pardon,

it nppears that he was Indicted and convioled of breaking and entoring a
rallrosd car with intent to commit s public offense, snd was sentenced on
the seventeenth day of April, 1805, to the penitentinry st Ansmosa for one
yOAr.
The purpose of the pardon seems % ba to restore him to cltizenship The
long st of petitioners of the leadiog men of the community, testifles to his
previous good character. He will have nearly ecompleted tho fall punish-
ment Imposed by the sentence alter deducting the good sime.

There is no question ralsed as to the legality of his conviction, or his
guilt. He appoesrs o be & young man, slways Azed a good roputat
before, and whether & pardon restores him to cltizenship or not (It is sup-
posed to do so), it may give him & new 1 ive to b n respects
ble and worthy citizen.

1 am Ipelined Lo the opinion that o proper cass ls presented for Lhe exor-
vlse of exeoutive clemency. Yours reapectfully,

- MiLTon REMLEY,
Attorney-General,

REMISSION OF FINES—As to whather Governor can remit fine for
contempt of court —Query. -
Des Motnes, Towa, Janusry 31, 1890,
Hon. F. M. Drake, Governar of Iowa, Ies Moines, Towa:

DEAR Stit—In the matter of the applioation of phine Book, fi 1y
Cap, convieted of contempt of court July 15, 1888, which yoo hive raforrod
to me, 1 would say the facts stated lo the application are not sufliclont 1o
enable me to give an Intelligent oplnion.

It 1s stated * that It was understood st the time the judgment was ren-
dered that so long as she refrained from the sale of intoxioating llguors the
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eald judgment would not be enforced.” The evidence of that agresment is
not with the spplication. [ have serious doubt whether the executive can
properly remit fines imp b of ptof court. The power to
punish for contempt is inberent in & court and Is necessary for the protec-
tlon of the court and the enforcement of [ts rules. Suppose & court, to
enforce its orders, would punish one for contempt in open court, and the
governor would stand by and parden or remit the fines just us fast as the
eourt imposed them. It would § diately prodoce a flict b the
co-ordinate branches of government.

It may be eald that the judgment in this case Is simply to ald in the
enforcement of the criminal laws. The same prineiples, however, would
upply.

II the judge who Imposed the fine for contemp! {nterposed no objections
und the partles interested In she prosecution would slgn & recommendation
for the remission of the fine, In viow of the oharacter of the man who peti-
tioned therefor, I can readily see that no harm would be done by granting
sxecutive clomency. Otherwise I would nob like to recommend It

Yours respectiully,
MiLTON REMLEY,

Attorney-General.

TAXES -EXEMPTION TO WIDOW OF SOLDIER-From what exemp-
tion to be deducted.
DEs MoiNes, lows, February 1, 1806,
L. L. Mosher, County Attorney, Indiamola, fowa:

DEAR SIR—Yoursof the 28th ult., askiog my constructlon of paragraph 8,
section 1271 of MoClain’s cods, relating to the of the b
of poldlers’ widows, at hand,

It will be noticed that it s not every soldler's or sailor's widow who ls
entitled to the exemptions, but only the widows of such soldlers or sallors
who dled while in service, or who have since died of wounds or disease con-
traoted while in the serviee, Of this class of soldiors’ widows, those who
own other real estate than such homestead ure, by the proviso, precluded
from having the benefit of the exemption.

I apprebond from your letter that the real difficulty arlses from the
lsngunge of tha fArst elause of the paragraph, viz: ' The homoestead not to
exceod 8500 in value, of the widow of sny federal soldler," etc. The ques-
tlon ls, doss It mean whether, If the b d 8500, nothing shall
be exempt, or whether $500 shall be dedacted from the value of such home-
#tead and the excess In value sssessed. There Is no decision tpon this
point, and we must detormine the true Ing from the I ltself,
This Isoguage must be construed with refersnce to the first clause of the
soation, viz: * The foll g classes of property are not to ba tuxed, and
they may be omitted from the hereof; * * * the homostead,
not W exoeed $500 in value, of the widow of any federal soldier or sallor," eto,
In this ton, I am of the opinion that the hom

of 8 person entitled to exomption. 1f it were 81,000, then 8500 should be
deducted, and mmmmuummommmm#m

0
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estate belonging to some other person is sesessed. If the basis of assess-
maont is 50 per cent of the actual value, the b d should be d st
4250

1 do oot think the laogusge will justity deducting the 8500 from the
assessed value, where the assessed value differs from the sctual value, If
the statute requiriog property to be assessed at (ts actual valus wore com-
plied with, then It would make wo difference. In arriviag b the nssess-
ments whers the homestead exceeds #8500, 1 am Inolined (o the oploion that
the 8500 should be deducted from the value of the homestead, and the
remainder used as  basls for the nesessmont.

This construction |s sustained by the rules for construing statutes.
Yours respectiully,

MiLToy REMLEY,
Attorney-General,

OFFICIAL NEWSPAFPER - CIRCULATION-—Who are lona jfide sub-
scribors, and how circulation determined,
Dis Moines, lows, Febraary 1, 1508,
i, B. Kendall, (v Attormey, Albia, Imoa:

.- :uumam—‘r;:?o! the St uit, 8t hand, in which you state the fol-
lowlng fscts and make the following (ngniries: s T

"In the fall of 1884 the ) w::,l;;;n, e m,m s h::

ular weekly publication; subscr! A0 per y

I:::‘:u:;.snhqmt {lm up to the st of January, 1865, contaloed
statement to the effect that the paper would be seat free to evoryons who
recelved 1t up 1o the ood of the year 1884, and If no notice 1o discoutinue
was recelved, all such § would be 1 d as bona fide yoarly sub-
soribers to the paper. Sinoe that tlme the paper has offered and given
premiume lo the form of & bieycle and a wagon to the party securing the
mmunmmﬂmunmm. > A

R e - Mu(i:liudh;pim

1o the Iat of January, 1806, o -
::H-\em!\:_ayu:npl- A pap wl‘llﬁlllmﬂ.‘lﬂ T deslre your
u the following propositions:

mmﬁmmu & paper s sent to & person under the firet state of fnote
above submitted, and he racelves the paper and nover notifies the publisher
tod 1

A it, s he & subsoriber?
Second.—1a n person who subsoribes for s M.l:_\:ldlr the nlrcumlhuu
sot out in the above p {tlon, where the p offers a § ' 8

beoriber within the mosning of the statute?
C M:-I'Jnm the third state of faocts, iy n person who subsoribes for &
paper and pays 25 cents u year therefor, n subscriber In contemplation of

o
h'M-[n vilow ol the recont supreme court decision (4 N. W, !;hp.l.
aro afidavits to be accepied by the board of supervisors s evidence?"

Iu regard to the first loquiry, T would say, that in my jodgment, unless
the person recelving the paper can be shown to have done something from
which an implied contract to pay for the paper would be ralsad, I do nov
think he could be consldered a subscriber. The fact that the paper was
sent to him without charge, and that afterwards there was published a
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statement thereln that unless the one recelving the paper notified the pub-
lisher to discontinue it, would not be evidence that he saw or read such
notios, nor would s contract to pay theref ily be implied there-
from, It would be a circumstance which might be givena in Mridem but
oot conclusive, by soy means. I think soch o stave of facts nhnula ba
shown us that a contract to pay for the paper could be implied therefrom
I would not like to say the [acts stated alone would necessarily imply » oon-
tract to pay for the paper by the one receiviag it under such clrcumstances,
) In regur; ll:dt-ha second questlon, I see nothing in the fact that a pre-
mium was offered or prize given to those who w procu
nfr:cl the bona fide of the subscribers thersby .“M' d ?:.;wm -
and not improper for & publisher, .
mb‘c"w:‘:m P y by premlums or otherwise, to Increase his
Third.—The &*atement of fact in regard to the 25
lat of Jaouary, 1896, is & litile obscure. If it mm:et:‘:b‘ti:.::hpl::ib‘::
may pay st the rate of 25 centa & yenr from the time he subsoribes to the
Ist «f Junuary, 1896, aod If that is the limit, be would not be & yearly sub-
;crn:ur. !:n u:’ jndgmul.' It it means subseribers shall be received up to
anoary lst for ane ) ear from the time subeord
25 cants, then such subseriber becomes u bowae mn:u::‘lr;:r'r: ::l::nl:
ton of law, unless sach offer is moade for the purposs of padding the i:ln
with reforence to such contest. The term, " bona fide yesrly subseriber
as it ooours In the statute, appears to me to mesn thoss who, in the usunl
course of bualpess, become subseribers for the newspaper. Any scheme
sdopted which would secure n llat of subscribers who care nothiog about
the paper, bit whoss numes ara added for the purpose of contest Is, so far
a8 other contestants are concersed, s frandulent socheme, If the e:ldm
Indica od that taking subscribors at 25 cents par your was for the purpose
of the coatest, then I do not thiank such subsoribe & sbould be con-idered.
It 1s hard to luy dowa any rule which would govarn, Thers is no law say-
ing & pe son shon'd charge mo e than 25 cenis for a subseription. The price
of the subseription is not 1o be the eriterion as to whether ho 1s o bona fide
iuhm.rl.har. bat the price and also the time at which his subsoription (s taken
:::b;; to show whether or not It 1s an ordinary buslness trans-
Fourth.—The general ruls of law Is that & parte sfida
roceivel ln evidence in Judleial proceedings. On the hu-inr:u utn:un:w
from the board of supsrvisors It Is clesr afidavits could not be recoived
exoept by consent. The statwe relating to the is not very definl
as 1o what obaracter of evidence shall be received. If witnesses were
required 1o b brought befare 1he board of supsrvisors, how could s party
obtain them if they were unwiiling to come? There are many cises whero
evidense may be racelved, but app Iy no provision for compelling the
mwmwslu:ﬁn; ‘When this is the case, [ sm Inclined to
" striot evidence applied court
Thﬂ& vy ins of law do oot
guage of sectlon 428 of McClain's code, in casa charges of
are made by an aggrieved publisher, the mmduw«ungﬂ
elrculation. Thisseems to mean that the bosrd shall Inform themselves on
the subject In the best way pussible. They are to seck other means of
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i obtain inf fon from all sources nnd try to arrive at s just
conclusion acearding to their best Information. This may be & somewhat
1 st of the pr il but the code contalns s very gencral

4
statement of law, and uoder the ciroumstavces I would not be willing to
say it is Improper to recelve affidavits, giving, of course, o uhe othar party
reasonable opportunity to contradiel them.

Yours respectfully,
MrroN REMLEY,

Attorney-General.
INSURANCE -MUTUAL COMPANIES—Extent of linbility of insurer
upon his notes.
Des MoiNes, lows, Febroary 8, 1806,
How. O G, MeCarthy, Auditor of State, Des Moines, Towa:

DEAR siR—Your favor of toe 20:b ult. st baod, In which you mak
my *‘officlal opinion as to the liability of the polley bolders on promium
notes glven by them to a mutual fire Insurance company aparating under
seotlon 1124 of the code of lowa, 1873, 1o this connection I would refer you
to soction 1130 of the code of lows, 1578."

Permit me to say that sectlon 1189, to which you refer, i an aoawar Lo
your question in very plain language. 1t provides that ! the directors shall,
wi often as they deem pecessary, after receiving potlee of nny loss or damage,
sottle and determine the sums to be paid by the several membera thoreol as
thelr respeotive portions of such less, * * * The sum to o pald by ench

* member shall always be la proportioa w tha origleal amount of his deposit

note and ahall bs puld W the oficers of the company within thirty diays aftor
tha publication of sald notice; mod it any membar shall for the space of
thirty days after persoosl demund, or by letter, for payment shall have
been made, um!ulwnrmwmm-mmnldnmh!uu hin
proportioa of any loss atoresaid, the directors muy suo for nad recover the
whole amouny of his deposit note, with costs of sult, but oxoeution shall
lssue for wssersments and costs as thoy scorue only, and evory wuoh axoou-
tlon shall be sccompanled by o list of loases for which tho wesessment
was made, * * * bat oo member shall aver be requlred to pay for any
1oss more than the whole am mat of his deposit note."

Tae prassding seotion, 1138, among other things. provides vhat ** members
shall be bound fur losses and such 'y exp e n Id, noorulng
the sald company daring the pariod of his asuranos In proportion to his or
thelr deposit note." This, 0 my mind, makes It plaln that the Lability of
& member of & mutual lasurance company ls lmited to the amouat of hiln
note In wny sveat, He is llable oo his note only for ass ssments made to
pay actual losses and oxpenses during the sime that he La logured, aod that
asseesments must ba made upon his premium potes ln the proportion that
his nutes bear to the aggregate amounk of tae notes held by the company
#ubject to nesessment.

It woald appesr that the directors csn logslly ooly m ko aasessments o
meot gotusl losses and exponses, nad la tho abes o4 of (osses and expenses,
have oo legal suthorlty to assess any premium notos.

Yours truly
oursirt  Mruron REsuey,
A
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OIL INSPECTORSState Board of Health has no authority to review
tests made by oil inspectors.
Des MoiNes, Tows, February 6, 1506,
Dir. J. F. Kennedy, Secretary State Board of Health, Des Moines, Iowa:

DeAR Sik—Yours of this date at hand, submitting to me the following
question as to whether or not under the provisions of chapter }185, acts of
the Twentleih General Assembly, sald bosrd hss suthority to make rule 16,
o-wit:

Hule 16, In all cases of di P between an {nsp nnd & dealer as to
a test of all, the question, together with s sample of the oll in dispute,
must be sent to the offics of the state board of health for adjudication.
The sample must be 80 marked as to be readily indentified.

Also, whether or not the board has nuthority to direct or nuthorize an
expert to make such adjudication or tests na |s contemplated o sald rule 16,
and if o, whether or not the followlog resolution is in conformity to the
Intent and purposes of the statute snd rule 16:

Resoleed, That inspections and tests of ofl heretofors made by Mr.
Andrews In behall of the state board, are bereby approved and he is fur-
ther suthorized to make lke tests In oases of dispute between an ofl
Inspector and & dealor as to an inspection made,

In reply to the above permit me to sy that the different acte relating to
the subject of the lnspection of ceal oil are, ch P 135 of the T
G 1A bly, ch 149 of the Twenty-first Genaral Assembly, nnd
chapter 62 of the Twenty-fourth General Assembly. These aro all the
statutes upon tho snbjeet pertinent 1o the loquiry you make, By chapter
62 of the Twanty-fourth General Assembly, the state board of health was
suthorized to approve the number of deputios which the state oil inspoctor
thould appoist. 'The only other power #lven to the state board of helth,

lating to the ofl insy or deputy insp %, la found ln the following
Ianguage: '‘The oll tester adopted and recommended by the state board of
health shall be used by the Inspector and his deputies In all tests made by

them; und sald board shall prep rules and as 10 the
of 1he Inepection, which rules and resolutions shall be In effect and binding
upon the insp and d § under this sct."

The question arises whether, under the provisions shove quoted, tha
state board of health {& muthorized by law to sdopt rule 16. The ofl
Insp is appointed by the g with the advice snd consent of the
senate. He appoiots his own dep s the ber o be app by the
#tate board of bealth. He may his deputies for ble cause,
The duties of the oil insp #nd his deputies ure, 10 a certain extent,
defined by statute. and the state board of health I8 suthorized to prepare
rules and regulations "8 to the manner of the inspection,” which, when
thus prepared, must be followed by the oll inspecior aud his deputies and
are binding upon them,

nwmhmmm-mmmmmm:nbow-
WIhm.MoIM.mwummd&u% It
doex not suthorizs tho board to elther app an inspectoror inspect the
oll thomselves. mmmmmuummm-mwm
hhmhuﬂ«'m.mhummnmm“
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thelir aotions, Thaoy sre amsnable to the prople for the (althtal liiu'!‘lar.g]‘-
of thelr dutles and liable, ke other publle offic yrs, to porsons for the resu
nots.
= l.?:lti:::urz‘:l;;;: rules and regulatioas as to the maonoer ol Llru- I.m;u'-l...
tlon does not suthorize the stule board of health 1o not as s cout;l. of appaals,
or give them soy further sontrol over the state aod lidput}"uil mn;-mn;a. -
Rule 16, above set forth, in effect, provides a moethod of appealing from

the inspection or decislon of the Inspsctor 1o the state basrd of hl:l;ll!.
This nppoars 1o me o be without warrant of law, The ﬂui’uw Im: er;]&
i i 3 ! a the o
! % rd of health to enteriain appals from

authorizes the wiate board o s
(napeotar, 1 think, therolore, that rule 16 1s unauthorized by law, and
therasfore void. =

Second. —I3 necessarlly follows from this that the board has no nuLhDr:jly
to dircet or nuth 4 hny ovhar parson 1o lnspaot the sJI_I. or, lo othar war r]-[
L0 wsurp the fune o by law to the oM se of oll inspactor, I the o

inspector or his deputd ail to disehnrge the duties of |.I1.rr|ruﬂl _-;n;:rus:l.;\';
winoe the board al health has no suparvisory \.:\ln'.h\l aver 1::-"“1. .:_‘:;" i
no way rasponsible for the misdeads or omissions of such uiu In.'|:-_1 h;‘ i
anyone aggrieved by the action or fnsetisn fof the uu]g‘._-,.;!{ oo bt 4
romedy diureotly against them e sgalnst any other f'““_ le :N;.:;' o
dersliot o daty, Certaln le fs that the statute o no way makd

s oil Ingpoe his depaties,

ewible for the wots of the oll lnepoctor or

re'?nnr:ﬁll ;m:lnil\r ;ulﬂ that the board would have no authority to adopt the
rosolution, or if adopted, [t would be withoul any force or affect,

sotfully,
i g MiLTON REMLEY,

Attorney-General,

UNTY rity to lovy
ROAD TAX -Board of supervisors has no autho
£ same within incorporated towns and cities.
DEs Moies, lowa, February 7, 1506,
7. Virmilion, g, County Attorney, Contereille; Tnea:
3 gls::::‘;l:n\‘nux of the 318t inst. st hand, lo which you nak Fg:&l:hn
upon the quostion, *‘whother or wot, section 1467 of MoClaln's hl:.
amended by chapter 22, of the scis of the Twe:sy-:::hhf:a;::;.;\‘:a: ‘h‘,
the levy of u onesmlll tax on all the laxal
::::g.hi::lu:m: fho property withio the limits of incorporated towos and
am;:u {a not the axact langunge of your inqulry, but f& ls the substance
thereof, us well as two or three other lnqml:: zp;:’thm:;:w“wm
languuge of the sectlon, as amended,
in 2; county shall, at the time ul levylng taxes for other purpmnw“ ul:rt’h:
tax of not more than one mill on the dolisr, of the assessod i
taxable property in thelr county, which taxes shall haﬂm ea pi
time nnd in the same wm'r“u other taxen sre collected,
known as the ‘road tax fund,’’ eto. = e R
The question raised Is oot aff by the
Twntg?ﬂlhamﬂmw. mﬂ:l:&r m-xﬂu:umu::
incorporated town or eliy, If it not exist belore, would
ml:ﬂt:rm Mdlh-m:dml. The whole theory of our law s
4
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B from a ber of lons of the statute, as well ns decisions
the supreme court, is that the cities and incorporated wwu:.hlm’ohu;:
of, open, sod work the streets and highways within such cities and towns,
and the up:m thereof is pald out of the geaeral tax for Incorporation
purposes, and that the road tax Is nos collected f;

Ject to general corporation taxes. Tt ey i i) g

IIf:Ierrlnu to McClain’s code, see sections 726, 1443 and 584,

nds within the eity limits not subjeet to general muniel
pal taxation

must be taxed for road purposss. (Section 580.) In regard 1o cities acting
under special charter, the same principle holds. (See section 535)

Marks v. Woodbwry Co., 47 lowa, 452.

Clark v. Town of Epworth, 58 lows, 462,

Gallagher v. Head, 72 lowa, 173,

I, Cen. Ry, Co, v, Hamilton Co., 13 Town, 313.

We may say as a role the board of supsrvisors has no control or su
vision over the publlc highways within the sorporate lmits, with :vpe'r:
fow exceptions specially named by statute and which are found in seotlon
720 in regard to Ing or bullding bridges over any stream crossing
& state or counly highway. Road supervisors llkewise have no contral
over highways or strects within the Incorporated limits of a city or town,
In the case of Marks v. Woodbury County, muprd, the power of the towaship
trustees 10 levy a tax upon properiy within the corporate limits of the clty
was expressly denfed, notwlth ling the g I of sectlon
1484, und It was hold that the statute means slmply that taxes which wers
to ba levied upon the proparty lsble to the tax should not be less thun one,
nor more thaa five mills on the dollar on the smount of the townshlp u-eu:
ment for that purpose,

Section 1487, as amended by ths acts of the Twenty-ifth Ganeral A

bly, takes away from the trustees the right to levy more than four -:l‘lll,-

and gives to the bosrd of supervisors the right to levy one mill. [t will be

notleed u_ln this m-rm‘i_ho power to lavy, so fur us the one-mill iax is

, from the p trustees to the board of supervisors, but does
oot expressly chango the woll settled rule of law that property within the
corporste limits of & elty ls not subjact to the payment of & road lax, except
suah road tax as may be levied by the elty or town councl

erty within eald clty. Sl

1 think the fair conclusion {a that the clty or town councilin incorpora
cities or towns have excluslve control of the levy of & road tax on pmp-:-:;
subject thereto within the city, and that the township trustees and board of
supervisors ean only levy a road tax on situated outside

eorporate limits of such town, g s i

MlﬂmlohMghmwumnmmhmm
this iden. 1t says, "' The board may levy s tax of not more than ona mill

Why the use of the word * taxabla” If {4 means ail propertv? Properts &
hnxu‘l‘:mb- It it were intended that all o5 “
within the county should bo taxed for road purposes, then what significance-
is given to ths word ** taxable?” The use of the word in the sentence sug-
gosts tho (des that the leglslature hud In mind the rocogaized Law that
mmﬂmmm.ﬂt.ﬁnmmwamhn
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taxable for rond purposes, and the language used would imply that only
such property as could, under the law, be taxed for road purposes by the
township trustees, was by the board of supervisors to be subject to the levy.
Whether this be true or not, the construction given to the Iangusge of sec-
tion 1464 by the supreme court in Marks v. Woodbury Onty, appiles with
eqgual foros to this section,

There are a number of othor sectlons and declslons which confirm me In
this view, which would extend this opinion unduly to refer to. [ will only
add that there must be muthority of law for every tax that is lmposed.
Unless the language of the act plalaly requires property Inside of citles or
incorporated towns to be taxed for a fund which could not be expended
within such elty or town, it would be repugnant both to justics and estab-
lished prinoiples of law to impose such tax.

1 am, tharefore, of the oploion that the county road tax levied by a board
of supervisors cannot be legally collected from property within incorpo-

d d olvies, Yours respoctiully,
SIS RORRR SNG OrEe ke MirToN REMLREY,

Attorney-(feneral,

PARDONS —What nre not good legnl grounds for grmnting éxecutive
clemancy.
Des Momxes, lowa, February 11, 1506
Hon. F. M. Dvake, Governor of Iiwea, Des Moines, Town:

Dear Bir—1 have esrefully oxamined the great mass of lettars, ete,
referred to me, with tha applloation for pardon of Atles Hart. To view of
the many cxtrasordinary lottors and the varlous rossons assigned why a
pardon should be granted, 'l bave re-sxamined the record ln the supreme
court on which she judgment In the distelet court was sustained.

The grounds on whish the request for executive clomency ls based,

of verbinge, muy be classifled as follows:

Férst —It is olaimed hao ls not gullty.

Second.—That large sums of money ware improperly used Lo secure his
eonvistion.

Third —That his defenns having eost hlm meny thoasands of dollars,
rulning him financially, be has alroady been punished sufflolently.

Fourth.—That before the commission of the erime of which he was con-
vlcted, ho stood high ss an honorabla cltizen and man,

Fifth.—That he has been Influeatial in party Ala, and brings o his
aldl many prominent pollticians.

M,—Tha hils wv::hn. wite and family are erushed by the disgrace and
bumllistion of his ul;:lﬂl-lon -

1 respoctfull rogard to these grounds:

First.—The ;nr-y,and the district court have found Atles Hart gullty nnd
the suprome court hss afirmed the judgment, o was defended by able

counsel, and made a vigorous defense. The evidence, in my judgment,
leaves no room o doubt that he was gullly as charged.

Second.—11 Iarge sums of money had been Improperly used In the pros-
soutlon (of which there ia no evidence except the unsupported statements
of men who do not clalm to know saything about it) that fact would have
been & grouad for & new trial and should have boan presented to the oourt
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where the charge could have been sifted to the bottom. For the execuiive
%o pardos him oo this grouvsd would be » soeming approval of sn unwar
runted asperslon on the courts, Jurles and officers appolnted by law to
Pproseoute criminals.

Third.—That he has expended thousands of dollars in his defense is
ovidence that he was not without means of blishing his | 7. it he
was innoceat.

The law, bowever, fixing the punishment undoubtedly teok lmio con-
sidaration the of making dal: The judge In this case gave to
the defendsnt but one-half of the maxlmum punishment, and he, aftor
hearing the evidence, was batter able to do Justice than porsoual friends,
whows sympathies naturally override thole judgments. 1 am not prepared
to say just how much puslshment is deserved by a man who, for personal
gain, woold, by slaader, rain the repatatlon of bonorable businiss men,
disrupt tamilies, being disgrace, bumilistlon aod shame, sorrow, tears and
broken hearts to loving wives, mothers and Innooent ehlldren, whom he
did not know, and who had never harmed him, [ am willing w0 leave that
matter to the law and the court whish mdminlsiors it

Fourth —The high standing, wonlth and sozlal position of Mr, Hart,
befare the commisslon of the orime, is an aggravation Instsad of & pallis-
Hon. He koew better: hie could have foreseen the consoquence oot only to
Eimsoll and family, but 1o his victims and (heir familles. If bo had bees a
poor, hungry, uneducated fellow with dull moral perooption and wanting (o
sonsibllitles, more onally sould he be exoused,

Fifth,—To tho Aith ground sbove stated [ #lve no consldoration, It Ig,
In my humble oplalon, & shame to aven suggost such Iderntl All
men are equal in the ayes of the law, and 50 political party has s right of
i ity from pusish i, or spacial elnlmuthamntlul‘nrolmu,.

Sizth —The sixth ground is more difticult to deal with, It fs most

and family of Mr. Hart are all that the many letters testifly mnd that they
foel koonly the disgraon of his sonviotion, One ananot belp fesling u doop
sympathy with them. (1, howaver, cvery conviey who has & motber, wife,
ehild

While | would u.uwmmmlmqumw recom-
ms-mmmmdmmmhmmnl-mmdp
of

not parsuido mysel! that It would be best for for the executive 1o
mmmdmmdmhMG:W
Sowe considerations

Sl prosented by Mr. Hart's frisods make is highly
Improp r the g o lntertes
1m-mmmmhmhdm
Yours respecifally,
MiLroN REMLEY,
Attorney-Goneral,
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TAXATION —Where porsonal proparty should be assssssd.
Des Moines, Tows, February 11, 150
. J. Palmer, State Sonator, Des Moines, Jowa:
mnzu Sin—Your favor of the Sih lnst. sk h:nd. in whieh you enclose &
lotter trom L M. Sproull, stating the following feets:

"l..A man of this sown (Wayland) has Sftosn heand of horses Ihh:::“::
keeps on forty acres over in Washiogton county, but he has l::nhﬂ s
in that place, and has no agoal there to list the stock. Now, hl-a-lﬂl‘w
be gave that wtock in ln Washington county, l.?é wo ¢lalm the rig has0Es
the stook for thxation hare, u:o Hr:- hare. AR

e opinion as to whare the prope . -

'}-‘:‘:m nl:h is that the porsonal proporty ls nsessed lnhl::lmnlt:x:
towpship in which the owner resides. Whers, howevw.:-‘ . n::l. ey
ducted In some other townahip, the personal property w n e
wueh busl s 10 bo d in the hip wh_-rn it s koph, deer
horses In question are kept for temporary purposes in Wn:;a:‘w:mn:n“
s for instancs, for the purpose of fesding or pasturing for a nl ;‘u
would not be, in my judgment, such & business s would make It an excep-
tion 1o the general rule above stated.

I::l'. hu:utr. the party I» stgaged in ihe business of ralsing II::I::
in Washington county, and keeps the viock there year ;:lcr ;; -
sa ko I» conducting om;bn:ll:u. then :n;ult ‘.n : -'.I'Io

taxation In ashington county., MeClaln aﬂlm“

:.mmm 'Mmﬂ In ense of Hhywo v. Madison (v, 45 lowa, lﬂ;“m: The
pature of the subject {s suoh that iv (s not practical Inhl:: n i goneral
iy gl el g s o gt

facts.” [t also uses th :
m“. usduu.ua:hnupdl,hﬂh-hﬂmh-::

- o .d hushandry.” ¢
alby taxen upon hils lmplements of | :
mA :-u.u of & vown haviog s horse or horses in mdml ,h-m
thoy wore wbeoot from the town or olty on whe first day m:,; s
e N s g “’lﬂ mmxmmﬂ
2 Hemun In q

lu:lﬂ:;wrr 1 uu:u yerbrocin .
fn the town asd is not oporaling & basiness dlstinot from mmh
his place of residence, then Im-ummﬂ‘-lﬂ- question
should not be nesessed 1o him sl bls place of rasidonce.) “

There may be other fiats conncoted with It which might change the rulo,
s enoh oase must ba dotermnined by the peoullar facts thersls,

b4 ' Minron REMLEy,

.

MULOT TAX—Power of board of supervisors {o remit a part of mulct
tax.

Das Moines, lows, February 12, 1806,
Hollerin, oy Assintant County Attorney, Tower:
S Dkt m—g:uammmunmnummumm

provented by pressing duties is the supreme court.
wv.----?mumnmudmnndm
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Twanty-sixth Geaeral Assembly., You suppose 4 cnss of & man running &
saloon during the mooths of Janvary and Februsry, then closed his saloon
until June and July, during which months he again opened {t; then closicg
until November, and rusning again through November snd Deovmber.
You ask, '* Would the board bave s right to rebate six mooths of this
men's tax and oaly charge litm for the sctual time be was engaged [nselling
Inoxicstiog Uquors?" You also enclose me the oplnion of Mr, A. T,
Whesler, county sttorasy, to the board of supsrvisors, In which he con-
cludes that the board bas po righs to rebate the tax uoder 1he case supps sed,

I agree with Mr, Whesler's conclusion, but not with his construct; n of
the statuts which leads to the conclusion. 1f his view of she lotent of se-
tlon 7 of chapter 62 of the 'Twenty-Afts Gonsral Assembly I8 corract, there
1s no way to escape his conclusion.

The laogusge of seatlon 71s, * Should 1t be found In the trial before the
board of sapervisors or on appeal,” ate. What trlal? [t refers to come
spucifio, dellciie trial. Sactloa 6 pays, “ The trial shall be conducted as an

quitable cause." Eactlon 5 refers to & specific trial and the masner in
which it i5 12 bao I, glving the of appeal,

We must go back to section 4 to find what trisl 18 relerred to. Anyong
claimiog that the tax was Improperly s soesod #galnst blm, or the owner
of the property who claims thal tho tax wes not properly sssessed against
#uch property may by petition ask to huve the tax abated, nod ic is the trinl
of the lssue ralsed by that petition which Is reforred to throughout sections

\6and 7, and no othoririal is referred 1o, This application to rebate must be
made at the meeting of the board of supervisors next followlng the llsting
wloresald, hence, In my oplnlon, sections 4, 6, 6 and 7 of the chapter reforred
to are clasely connected mod relate to ore and the same trial. Seetlon T ouly
refors to the trial of o applicstion made by persons alleged to b selilog
Uquors and the owner of the proparty upon which the same {8 satd Lo ba sold,
who apply for » rebate of the taxes becsuse of the alleged Improger
BEROREmEent

I do not think it gives muthority or warrsnis the board of supervl ors
robating or reduclog the tax which was properly sssessed and acquiesced
In for & time simply because tho seller quite the business. Under sections
1,2 and 3 all persons selling liquors are assessed the full tax of 8600. Unliss
the partles thus ass: ssed appesr befors the board of supet visors and protest

igninst the in the provided by ions 4 to0 7 inclusive,
:::mthndsunhul tax and no authority is glven to the board to rebate

BAIDE.

The purpose of section T §s evidently th's: Liguors may be sald in prom-
isos without the knowledge of the awner. When he learns of the nesess-
ment he may apply for & reb If the evid shows his tonant ls
selling lquor he may put him out. [a such cases the board of supervizors
are authorized to reduce the tax pro rata for the time the premises were
sctually used for that purpose, provided It does not excoed six months.

1Lsee nothing in the law shat suthorizes the board of supervisors (o say
that It smounts to & liconse of $30 per month, and let & man sell for & month
or two and then stop and begin sgain, nor do [ find aoything in the statute
which enables them or authorizes the board to rebate a tax for any amount
Mm&umm}y sossed in the first inet simply beca

|
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the man finds the buslnss of selling unprofitable. A paddler who |)I._:I :.h:
peddler’s tax for m year, or the ltlcerast voodor of Llru.‘n who pays ﬁ"I“r
of 8100 per yoar and rocolves s llcense, booauss he quits the business :n y
bhaving used his loenso for a moath, would not be estitled to recover bac

rafa, -
’ml‘.ﬁ; :mnclu!nn Is that soct'on 7 relates alone to those persons who ﬂbst‘;*
st the meating of the board of supervisors nexs following the listing, o the
sssessment of the tax agalnst them, and none othors.

Yours respectfully,

MILTON REMLEY,
Attorney-General.

INDEPENDENT SOHOOL DISTRICTS-Ohange of boundarios.
Des Morses, Tows, February 13, 1800,

0. W. Kdlogy, County Altorney, Migourd Valley, fowa:
Drag Sir—Your favor of the 101k Inst, at hand, ln which you ssk my
n the followlng question:
wlﬂi‘;"':a:[::)wn of Livtle Bloux extended lis corporate Umits ?m‘lhbyl::
dolng extended the Indopendent sehool disielol by operation of u.:n.,a
co-extensive with the town limits, Afterwards the samo urﬂlal:ﬁl“ e
been apnexod was seversd from the corporation sa provided hl"::mn e
of MeClain's code. Now, did the seversnce of the territory oo
porstlon slso sever the terrltory from the Independent :::; i
whioh sald territory hss come lato the Independent dlstrict “:I:ﬂ‘m
of sald extenslon? In other words, docs the severnnce :tww
oparate o restors the same lerrilory to the original nhn:. e
In my jadgment, this question should be answered in m\v-m
will motice by section 2019 of MeClain's code, territory %
or village may be lnmpnmdm whu?_m'wnhnnlm distriot 2 oW,
Ssotion 2022 of MoClain's coda p Incorp
with the school distrioy In such cliy or m.?ou:s:vnumw:um-lm
the corporation. Sectlon 2020 of MoClain’s requires al unlm

h +& nl ik
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The statute nowhere deciares that the severance of territory from the
town should change the boundarles of the school distriet. If the people
desire & change, they can adopt the method provided by statute to securs
that end, Yours respectfully,

TON REMLEY,
Attorney-General.

CLAIMS AGAINST THE STATE—Extent of linbility therson.

Des MoiNes, lowa, February 13, 1896,
Hon. F. M. Drake, Governor of lowa, Des Moines, Toon:
DeAR SiR—In regard tothe clalm of Ashbury M. Johoson under chapler
63 of the mcta of the Elghth G 1 A ¥y, and chapter 172 of the
Elghtesnth General Assembly, I would respecifully report that I have
examined the same and find that the lsnd in juestion, to-wit: the hwest
quarter of section 7, townshlp 87, range 26, was sold to W A. Scott for
$43.83 oush, acd deferrad payments secured by mortgage; smounting to $131,
That Scott pald some lnterest on the mortgnge; the exact amount doos not
sppear, but presumably wbout $75. That after the passage of chapter 83 o
the Elghth General A iy, the gage In question was foreclosed,
and on the 16th day of June, 1804, the land was sold under speaial execution
acd was purchased by Jacob Joh ) the father and grantor of Ashbury
M. Johnson, he paying $255.15 thecefar mad received a dead. Tont sald
Jacob Johneon and the clalmant have used nnd vecupied the land ever
sinoe, but about three yemrs ago he was ovioted and had to purchase the
title from the real ownors,
In the opinlon glven Jenuary 23, 1885, to Hon, F. D, Jnskson, governor,

In regard to the olaim of Ellen Nesten of Webster county, I arrived at the
conclusion that under the acts referred to, money pald by the claimant after
the acts of the Eighth General Assembly could not be refunded beeause of
the reason stated therel 1 am patisfied with the Tusl h
reachod. Tt is n rule of law that » purchuser at s sheriff's sale under o
valid judgment takes all the intorest which the judgment debtor had ns
well us the judgment creditor. Any claim or intorest In the land which
Wm A, Scott had passed by the sheriff’s deod to Jacob Johnson. The
option to relinquish the lund and receive (b money pald therelor to the
slato would, T think, ung bly pass by such convey The
of damsges for u brosch of covenant of a warrnnty may be bricfly stated to
be the price with 6 per cent interest from the time of the eviction Itis
not equitable that interest should be pald on the purchase price from the
:::;otmh payment where the graates has had the rents and profits of the

This sets n presedent for all ing the purchase mocey with 8 per cent
Interwet, nod in ono view it seems equitable that the state should retund the
money it ived, together with the | It has recelved thercon. Just
how much of vhe 8225 pald for the land ut the sherifl’s sale went to the state
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doss not appear. [t would probably be not more than 5200, ll.hulh_.r 54 for
oosts of court and sherifl's salo, which is approximately correol.  The state
recolved no beneflt of such costs and expenses  Upon this basia the olaim
agaln:t the state would spproximately amount v nearly the sum hersin-
after stated, but under the views expressed in wy oplnion to Governor
Jaokson, the elainant ls not entitled to recover the money paid slnce the
ot of 1800 was passed.
e [o:hluk, howl.:rur. in mecordance with vhat oplafon he would bs entitled
0 recover the amount of money which had boer pald by Mr. ﬂﬂﬂ“"l'll‘iﬂl‘ ("
the passage of the wct of 1860, with 10 per cent laterest thereon. From the
data lurnished me by the deeds, | have computed the amount due at $0605.10
This sum lalls short of the amount paid in ‘84 with @ por cont intorest by
over 8100, It is the sum of 833.10 In excess of the amount of money ronlized
by the state from the sherifls salo, with @ per cont thereon, assuming the
- 3
“"E t.;:l:lki :’:uﬁ?ornur 1s authorized to allow such sum uoder the statute,
and it 1s as near substantial justics ns I am able to determine {rom the facts.
I therefore recormmend that the clalm of Mr, Ashbury M. Jehnson be
stated at 8305.10, uod upon his surrendering 1o the state the patent nnd
fillng the deeds and evidence of his right theroto, wgether with & recaipt
in full settlement of all clalms agsinst the state, that he be allowed the sum

of #006.10 Retpootfully submitted, MILUTON REMLEY,
Attorney-Goneral,
TAXATION Upon what of ¥ Psiienty Of Wi

ingrdnaramiahllinnldhm
Dra Moines, lowa, February 18, 1806

Hom. Joseph M. Junkin, State Senator, Des Moines, lowa: =y

Dear Sim—In pll with your request | have the stat-
te ral to the followlng lequiry:
. "hmm«\homwpmlmnmhndhwndm‘\:
dealars prior to January 1, 1860, ud‘b]'nm dlul:; erlbbed and held
pecunlary profit, subject to this year's nssessmon

Imﬂ[‘:ihn;'plulm\hl!lduhrln wnw;nhhwmnu:;i::
the oods (1203 MoClaln's oode) considered ns & merohant and »! b
mssossed on the average of the stock or graln on hand during the ’bwl:nu,
vious or for the part of the year that he bas beoa engagad ln the l: o
and if ho has just commencad, the yalus of the property at the time
anses smont, i

"This is In accord with the ressoning of McOonn v Hoberts, 26 Towa, 162,
nhnmntan;nldmmwmuwm;om;m;n e

The second question, "'Is leo put up and sold as mm.-;l uring
year 1896 (nons on hand the 1st of January, 1800) m& o

The same soctios would apply to this. The average valuo gl
otlndmlqshuurluluwldhw.mluhmmm £
year 18040, A difoalty sometimen arises In determinlng the average valus,
ut that s one of fuel more than of law. %,

I engaged in buying sod shipplog corn keeps on hand 83,
wnf&‘dmgd:nmmﬂn-;ﬂudmnmhnuulmummdﬂy
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oo that 815,000 would be the average during the year, bat when it ls on
hand for & short tims or for & fow mosths, then all sold, afte: wards other
bought, It becomes simply s question of computation to ascortain the aver-
age valoe Yours mspectiully,
MiLTOoN REMLEY,
Attornay-General.
OFFICIAL NEWSPAPERS — PUBLICATION OF FPROCEEDINGS OF
BOARD OF SUPERVISORS — What is not a part of
ita p At O {

P

Des Moines, lowa, February 10, 1594,
T. 5. Sweens, County Attorney, Hamburg, Jowa:

DrAR Sik—Your favor of the 10th ult, seme duly w haod when [ was
engaged In supreme court work, nad was forced 1o lay it aslde until cours
sdjournsd. 1 tako it up st the earliest possibleo moment.

You state: ‘' The offiolnl papers of this county have been furnisbed by
the sounty suditor with o tabulated or of the official can-
vass of the vote st the lmst clection, which they published, sad now bave
filed their bill saking pay for the tame at the rate of #1 per square. The
suditor was pol suthorized by the board of yupervisors 1o have the sume
published, but skmply sont It with tho rest of the procesdiogs of the board."
You ask: * Does the law require the publication of tbe official count inthis
or uny othor manner, or doos 1t slmply require the publiostion of the namis
of the partles sleoted for the office for which they are elected? ™

Seeond.—'* 11 the law requires the put lon of scoh tabulated
or abstract of the votes la the ofcial papers of b ¥, what
are they entitled 10 per ag) for the publleation of the same? '

In regard to the first, [ would say that I do oot think the law requires
the sbstract of the votes 1o be published. It is sot dings of the
board of supervisors, but the board while counting the voles ars called
countly oanvassors, (See McClaln's code, section 1007, and following
vortificates of sleollon are not slgned by the mombors of s
membera of such bourd of supervisors, but signed by the presideat of the

g
L
g

board of In ing the vote they aro acting ae & board of
eanvassors and thelr proceedings are not kept ko the book of proceedings
of the board. They are recorded in what Is koown as the election book.
(MeClaln's code, 1103.) But if this wes not trus, the tabulation sad addi-
ton prior o & decl who s eleoted Is not the p dings of the
board moy more then the Sgures made in adding up the clalm filed. All

;
|
!
Ik
Hi
]

action oan be considered, and in no view of the case does it
can such tabulated statement be considered as procvedings of
required by law to be published.

Second.—1n the case of Brown r. Lucas Co 88 N. W. Rep , 884, the s
cours beld that for tabulated wo k the publisher was entitied to '
such u price as wou d be squivalent to & squareof ten lies of brovier. The
©ost of u tiing tabulsted matter beiog greater and by printer’s rule, as

i

r
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shown by the wvidence ia that caso, biing charged for al threa Wme: the
price of brevier, tho pablisher would be eotitled 1o reoaver an that |h~-:.l1,.
1 m'ght eall your aitentlon to the fact that what in common I':'-.'ll -I .
oalied * lagal rates ' 1s roally she maximum rate. The statoi | feClaln
cods, 5112) simply provides that Lo ose shall be required 1o pay m.-mllt::
that It s compeloat for the board of supsryliors to determ'ne bofore b

the amunnt that shall be pald for sach putillention, nnd bave it wlbtﬁ(‘:‘
aocording!y  1f \Le price dons not sult the pabliaber, they neod not apply
10 be stlociad a8 the paper in which 1> pablish the proceedinge

Yours traly,

MILTON [lBMLEY,
Attorneys General.

TAXATION — Amount of levy that may be made for county purposes,
{neluding the support of the poor.
pes Morses, lows, Pebrasrey 30 1@,

W. F. Kogp, Ew,, Cownty Attarney, Mt Pleasant, loea:

Dl.llﬂ!:llf.n\‘our tavor of the 18th lnsi. wt basd, seking my opinlon
lowl ueatlons:

‘w'.:l:;:: Ldm'ull;f‘l;lh Henry, with & population of less than 20,000 and an

ares loss than 200 pquare miles, without s vole ol the :vuph'w l.h_nlt effoot,

Jevy & tax of six mllls or Torn rlorm" 1, ::;\: g sup-

i» four mills maxim
W;,:l l-l:lpmr‘r:: p-w:r 10 levy na high we six mille scoma platn, bul has
lod 1o question,”

mll‘u!-a'“hu:li’lhuyin I.hniqt‘in pawer 1o lavy the slx mills secme to be almoet

s plainly 1wuwmwﬁollnﬂhu\mlﬂ

othor constriction eould be plactd upon the language. 1::' o mmm

of section 1270 of MeClaln's code d!v_ﬂu.lih;.nc_;:m, ffontl

10 1wo classer, Ined by the pop 1 . bol

?hod!vuln line, ¢xcopt that count'es baviog less than s'.:uh;mh.

but exeeeding 900 square milcs jo aros, aro put In the clsss pls !ﬂmﬁfl

um;mhumdomﬂ.m A county of the flest e

tax of not more than four mille Those of the second elass may

.' | two ol vhe

tax far county wud paragraph
Wmmwﬂ‘l.::““ 10 be by the board within the llmiis
e Pre o declalogs contrary fo thie view tha 1 Kave bacn V0 58

nod | m-wumauwmiﬁm
:i."mnﬁu_ Yours respectfullys o0 mewEy,
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FISHING — BONAPARTE DAM — Right of adj t property

to take fish from river,

DEs Moives, lows, Februsry 21, 1806,
Hon. W. G. Crone, House of Represontatives, Des Moines, Ioioa:

DEAr EIR—In reply to yoor Inquiry I would ssy there ls no doubt in my
mind that the right to take fish from a river 1s onoe of the rights that pass
not only to the riparian owner, but the publie generally. When land
I8 purchased with reference 1o the river it may be prasumed that such right
was In contemplation of the owner at the time of such parchase. Todeprive
the owners of the benefits resulting from such right is an Injury of greater
or less impor tance, sceordiog to the circumstances,

1 appretend thut it will not be denled the people of the upper Des Molnes
valloy have s substantinl interest in the fish supply of the river us & matter
of right. Any obsteuction Interfering with the fish supply deprives them
of u right which they nnd their grantors mny besaid 1o bave sequired when
the land was purchased from the general government,

I bave at the request of the fish commissioner, investignted 1o a cortaln
extent, the matter of the Bonapurte dam nercss the Des Mlones river, nnd
am sutisfied that justies to the people of the upper Des Molnes valley
requires either that the obstruction should be removed, or fish ways be
placed fn s0 45 1o permit the free passage of flsh up the stream. When the
leglslature by the act of March 3, 1860, suthorized the sile of the dam and
projerty formerly belonglng to the Des Moloes Fiver Improvement com-
pany, It is ucfurtonate that the rights of the pecple sbove the dam were
cot fully protected, aud that for & paltey sum of $200 such an Injustice
should be done them,

1 nm not prepared to say what 1a the best mothod of righting that wrong.
From the facts before me, | um unable to state whether the Mosk Bros,
have s right to obsteuct the passage of fish, but certaln it ie, thay have cer
tain vested rights which cannot be ignored.

The question has been before the eourts on | lonz, Iting
generully ndversely to the state, Tho questions of lsw involved are com-
plicated and not well sattled by j dec'sipns, and are compli-
catad by the proceedings already bad In the courts.

11 the legislutufe, for & ideration, could settle with the
owners of the Boonparts dam so ns ta secure the fres passage of fish, It
would undoubtedly be & happy solution of & vexed question, and at the same
e be un uot of slmple justics to many thousand oitizens of the state.

Yours res .
pectfully 7 - ;
Attorney-General,

OFFICERS — Officos «mmmmmm
abolished in incorporated towns. A
Des MoiwNes, Tows, Februsry 24, 1806,
B, F. Ross, County Attorney, Onawa, Towas
DeAR S1R—Replying to your favor of the 18th inst., in which you usk in
substunce, my opinion ns to whother “under chapter 10 of the laws of the
Twenty-fourth General Assembly, in an incorporated town, the offices of

-,
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shi J @ abolished?"' You state that you
elork and township trustee are a
ﬁ’t’:::xd my predecessor held that the actapplied 1o Incorporated I;qwn-
:a 1:511 as to oitles. 1 find no such oplnlon recorded Lo this offiee, and 1 do
not 80 canstroe the ast.

1 - 1 pinle
By referring to the chapter in question, It will be seen thal it re .nll.s
nl n:wo'-uw A repeal of a statute nevor arlses by Implication unless the
‘:uequnn' statule 18 Inconsistent with the former, The title of thy aot 1:‘
fr’.Aﬂ pat to abolish the offces of lownship elerk and m\\'m:h“: llrm:.\:“:
‘oitles.”! Sou o » township offfecra o eliles havin

in cities.” Sest'on 1 abolishes those ; A
:‘!::pull"nﬂ of less than 7,000, provided that such eities constitate one

Lvil townsh!p; the boandary lines of which coincide throoghout with the
‘l—pﬂum‘nt‘}' Ilnw of soch citles, An incorporated town I not & olty. Thers

must be a population of nt least 2,000 to eotitle 1t 10 bocome s elty

I do not see bow the ael can be well extamnded %o #s W inelude Ineor-
i rary 1 o plaln lnngunge of Lhe statule
5 . 1t would bo contrary to vhe plain lang
mrutd!:::‘::m- t.lml| do vln'esce 1o the ru'en for the ecnstruction of
nsod o e
m‘i“llu:.oi the oplnion thay the offices of ownsbip rastee and township

olark ware not abolished by said chapter w.’ 2
b i MILTON REMLEY,

AHorney-{;

al,

INSPECTION OF OILS — Right of State Bo:ﬂt of Health to require
ail inspectors to use certain b or g
Des Momses, lows, Febraary 24, 1508,

Dir. J. F. Kennedy, Seevclury State Broard of Health, Des Moinas, }mk
DizAR S1R—Your favor of the 30th inst. ':; t:-::; ;:mh og::u l:“‘::
10 whether or not rale 8 comes w y
::I:i:z T;war of the state board. Rule No. Bls as n;uw:‘ Winlye
Rule & Brand No. 2 shall be squsre In form, not less ‘:1 "
outalide measurement, without date, and must eontain nul mtu'rtfm&u |
ke UIuminating PUFPOIeE «ees - xensmssmmaesas. IAFPECLOF,
I\ﬁm‘:odngn ;:‘: name of the inspoctor; 1t must be aflixed to .EM Ml‘..:o “-;
caske, eatis, barraly or versels mnhinln:‘k:bmh. m “::l destay
point sbove 105° Fahreahelt. It mus
:-m. bl.rul: or vessols mufnlm p::l;n:;. naphths :huiﬂ.ﬁm o
. 3 be of llke {monsions as brand
abnin.l’::t:: moﬂ:r‘um‘ “ Por lumloatiog onrs, wwﬂdm (or Mm-:
amnes OOPOO8, TOWR oo oeamne s I e
.lnl'pid“ Mwwr}mll have wijustable spaces for dates, OQ“I:II. u:‘m
words * approved " and V' rejected.” 1 must alo contaln tho oamo of e
Inspector, Nooll -m: _t_uwgr.ﬁ for Nluminating cars burns
Stencll mh:‘u.“mmwm‘ to patterns on file (o the offios of the seore:
mdmnubnﬁﬂdm- y e Whlh e
My attention um-mwmmdm i uiren
the brand rejected mmmw-m_ 1o be afixed packnges,
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185 of the Twentioth Gemeral Assembly, suthorizes the Inspection of coal
oll or other produocts of § asod for lum! £ purpotes  Beetlon
2 of the act, as amended by the acts of the Tweaty-first sod Twenty-fourth
General Awemblies, autborized the board of health 10 prepare rules aed
regulations as to the masner of lnspection, which rules mod regulstions
ahall be in effect and binding upon the insy and 4 i i
under this act B
Sectlos 14 of sald chapter 185, as amended by chapter 149 of

first General Asembly, provides that w!\hlnzxw ('I‘l;a aftor illl:: e
of this act, the state hosrd of health shall make and provide the n

rulos and regulations for the inspection of Wuminating olls and for the
government of the Inspeotor and deputy (aspectors provided for in this mect.
1t further provides for the r , by the g of sny i or
depury for failing to comply with or carry out said rn]a;- and u'ut;uou or
any provision of the sct. The differant scta suthorize the Inspection of
any prodact of petroleum which i used for Numinating purposes, and
rules made with reference 1o the inspoction of kerosens, gnsoline, benzine,

b 1o, naphtha, rhlgolens, riain
i . nre oe Iy within the purview of the power
I thiak there can bo no question that the 1 P of olls used for

illuminating purposes, of which any of the products of
petroloum s a com-
r:nnt‘-pnu,m s the base, would clearly come within the meaning of
LR L
1 noo nothing fo rale 8 which is rot suthorized by etstute kod it appears

to be & proper rule for the purpoies of curr ¥iog out the §
ture In soncting the lnws for the | P ',10: il nla.r:’lf.:he h;'.h.

Yours respeotfully

MiLroN Resmuey,
Attorney-General.

.rmmum.mmmum
FROM OFFICER — The question ns to whether the officor could
mmmn-mmmmmw
to him recover the same is immaterial,

A Drs Morves, lows, March 5, 1554,
'.D‘;.usm—-‘lfmdmmmn—mm uestlug my opinion
na:‘squﬂunumw h-lnhlubl::-u ys it

aboril made & lavy on persmal :
ahmmu::-mum wmw““:“mnmﬂm

foree, the property from the custodisn

;mm:hm e ,.:%‘{H:hh“‘
prove the levy of the execution would -
..muh.mummmmrm

matter whether the lovy would hold the property or not?”
umm-mummuhmsmmw”m
Ingly and without nuthorlty of law 1o tuke, Carry away, ssorste or destroy
nny goods or chattels while the sama are In the custody of any sherlft, oor-
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In the case put, the custady of the person bolding for the sherll was the
same as tho custody of the sherifl. He was tho sherl@'s agent, authorized
10 hald for the sherift, by the sherifl. .

Under sectlon 3058 of the code, It 1s the duty of the sheriff to levy on
parsoasl propariy ln ghe piwsession of, or that he has rowson to bellove
balongs o the dalfendant, or on which the plainiiff directs bim w levy. The
Isw provides s way and method by which nroperty belonging to clbhers may
b relensed; also & method for releasisg proporiy which ls not sobject to-
levy, as exempt property, for example: but any property which the law
roquirss the sherlll to lovy o, Il lovied upon, Is Inwfully in his vustody and
righifully held by him antil it Is rel d In the pal i out by law.

A party cannot, by fores or stealth, deprive tho she-iTol property which
the law makes 1t his duty to levy on, and for blm 1o do so Is by this statute
made larceny.

1 am, tharefore, of the opinion that thoe question whether the sherif
could bold the property undor the execution, in case & personal netion was

brought againet him, does noL enter into the guostios of whethar the arime
under seotion 38156 was committed or not. 1 think it may be concodd, for
Instance, that the property was exempt (rom execuilon, and he would etill
be liable I by foree he took the ssme away from the sheriff.

It oecurs 10 me that all the staits would be required 1o prove is that the
property was lovied upon by the sheriff as the property of the judgment
debtor, and whils in his posssssion |t was taken away by the defondsor Of
course, the veunue, the fact that ho had au executlon, eto., must be shown,
but the essontial polnts are as above stated.

Yours respectfully, o HRMERY
LTON 1

OFFICIAL NEWEPAFPER — Board of supervisors may fix companss-
tion to be paid by the county. -
Dra Momnes, lows, March 10, 1808,
F. M. Molentnary, Connty Aftorney, Columbus Junction, Joea:

DEAR St—Yoors of the 6th inst. st band, ln whieh you eak my oplalon
on the following question:

#5eation 425 of McClaln's codo of Lows defines the of com p
tion that the bosrd of supervisors may pay 1o bave thelr proceedings pub-
lstied, and aftor providing the number of papers that shall publish the
procendings, states, ‘and the oost of such publioatioa shall not exceed one-
third the rate sllowsd by law for legal sdvortisements.’ What would you
sy s the compensation twﬂhmmhmwhnuudh
publish the procecdings?" Z

In reply to this 1 1d way the fon in g fixes the mazimum
price for the publication of legal notlees. 1 have no doubt that It would be

ﬂh‘hmmmd ! Mw;mu'l‘:m::lwnb:

Tt e o vl ek s b

auatom in & 834 conts per square of Len :

the board would have 1o pa ‘what It 1s ressouably worth, snd [ dare say that
ﬂuﬂ-ﬂh-onmlnld-mm
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It we take Into consideration the langunge preceding the el suse uoted
by yeu, which provides that two papers shall be solocted and shall be the
<counly officlsl papers In which the proceedings, ete., shall be published at
the expense of the county, that Is, there are two publications, one in 01e
paper and asoiber [n saother, and * the cost of such publication vball pot
oxesed ope-third of she rate allowed by law for legal advertisements." This
evidently rofars to each publieation. In other words, each cewspaper is
“ntitied 1o recelve in the absence of & contract, the reasonable value of
such publication in that paper, not w exceed 33i conls per square. The
caso of Brownr. Lucaa Co,, 62 X, W, Rap., 04, s ths latest cass upon this ques-
Hon. The exaot question You ask, however, was not ralsed in that case.
Tae oplnion seems to take It for graated that 333 cents par equare of tes
lines of brevier is the price fxed by law for such publicetion. That ssems
ko bo the price allowed by the distelet cours and also the supremes oourt [
do not think that that question was raised lo the case. The real question
Was i to the price that should be pald for table worlk.

It 1s evident to me shat the clanse of the section that you refer bo defines
the maximum price Lo be pald 1o esch papor which may bo selectad.

Yours truly,
Mirrox Resmuey,
Attorney-Gieneral.
ERECTION OF COUNTY BUILDINGS — What maney ean be exponded
bymhmdmﬂlhoutnmﬂu 3
question o the voters of the county.

DEs Motves, fows, March 13, 1866,
T. . Mockler, County Attorney, Harlan, Jowi:

DEAR S1R—Your favor of the 11th {nst, al hand, in which you state that
‘'the poor bouse In your couaty was reseatly burned and Wiere was rocelved
82,000 us lasuratecs on the bullding." You sk my opinion ks W “whother
the board of supievisors may sppropriste 85,000 togather with the 82,000
rocelved from the Insurance vompany, for the ercction of & new poor house,
without sulamltting the question 1o the Yolers of the county

Ia reply to this [ would say that paragraph 24 of seotioa #12 of MeClala’s
ouhmhm-ihhmolmpnmw‘mlm house, jall, poar
bouse wed other bulldings, or
oxecend 85,000, without subimnitting the quostion to the votyrs of the county, ™

the

Wmuﬂﬂhlm.ummmmmmm
m“m“’muhﬂm“hmmmgm
Bulldings, ineluding m poor houss, atan EXpense not exceed ing 85,000, without
gotking the approval of the majority of the voters ab & genersl ‘or

election. spoalal

ohapter 54 of the acts of the Ni ih General A
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4 mount recelved by way of Insurancs on such build.
-““M;:d?“l::n‘:o:;oyﬂ." The ellu,u “In addition ¢ the amount now
i..‘;:ph.d. by law" evidently refers w0 paragraph 24 of saotion 402 of
“m‘lmd.. and it appears w0 mo there can be no question that 85,000
- ba appropristed in addition to the 82,000 recelved from the insurance.
m;'lw statate last quoted leaves in my mind no doubt about the wathority

in this matter.

o tt::::: :o the contestion of certaln parties that the n::-!.gl.ml cost of
the other bolidieg wshould be taken into conslderatios.” The m:m
nowhere #o provides. [I that cosstruction were possible nod the bulld: q:
destroyed had originally cost ten or twelve thousand doliars, the board ol

rrisors of your county would be withoat authority to appropriate any
m-mun This would practically abrogate the statute entirely.
sm: sea no reason for placing tais o nstroction upon the statute It d?
violence to the plain language of the statute and practically sanulls the
same. | conour with you ia the view that you havae takea upon this quo s
tion In sdvioe v the board. Yours mp-nthl.l;u.m b

CONSTITUTIONALITY OF STATUTE — Bection 907 of Code of 1878
titutional
Des Mowes, lows, March 16, 1504,

Edward Mils, County Attorney, Eed Ouk, fmea:

DrAR SiR—Your lavor of the 14th inst. at hand, asking my oplnion as to
the constitutionality of section 13602 of MeCinla's code.  You state that your
i pred gave hin oplalon that the ststute was vold; was Interfering

pr

with the Inlorstate commerce, and that you ara loclined to the same

X bo unquestioned

1 do not ses how for #0 long o time this statute seoms to
courts. for stale purposes upon poddlers of mer-
h:m?'mm 'l‘h“:;:‘::hm Thers s pothing In the section
Mm&-hwﬂnurzﬂma“whﬂ by pod

dlers of merchandise ufactared In the state,
'r:-.day;“mm--.mummmmmq
mﬂMdnmwnM;%l:ww .
aseof Weon . Miseuri 1 U 8. ep, 36 boids that & saiste Waking &
mmmmuhw T‘:‘mmm:mm
States supreme court in which principle ls recognized.
:T&:ﬁﬁthmmmmmmu question Is
e Ootober laek 1a o oplsion to D, i, Meyorhoff, of Cornlog, the wime
viaw wan axpressed, be having provious to thas tlme u vaso based
statuts.

Qi o prmprrehadudons ey e S WA T L
code, 907 of the ovde of T3 1 do nob thisk it could be sustained.
Yours resprotiully,
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unm-mu&hofmhd-dﬂ“n-adhkﬂhhih
Btate of Town.

Des Morses, lows, March 15, 1595,
FHem. F. M. Drake, Governor of Iowa, Des Moines, Jowa:
Dean Siv—In regard to the request made of
. ¥ou to make as application
to the comm/ssloger of tbe geceral lacd offies of the Unized Siates 10 have
what |s koown sethe ** sand Hill Lakes bod ™ paientad 15 the state ae awamp
lsad, which yos have referred 10 me, I bag to stae tha, ln my judgment,
the government of the United Sinles bas o authority whatever 1o lnsue
;p-unt for say of the mesadered lakee beds of this state to the state. On
x :.l 1683, 1 gave l:kl:on F. D, Jacksoo, governor of siate, nn oplnion
u s q - b gatlon
Ao S mumm quent investi sod study have oaly
llhnhuwn;-hﬂlhunhupn-i 1o the
#tato under the ewam
land grant. exoept such tracts as were wurveyed; that all lake beds, rlu:

:::?l!- Inw h.mvl! mway the property of the state, and 1t would be, in
Judg W ! par for the sxecut|ve {o his afel capaol
to do snything which would enahls any person to procure m“m 2
dh;i which would be & clood upon the title of the wlate,
am, therelore, of tha opinion that the requost made of t0 mak the
commissioner of the gomeral land offise of the United ﬁh{n“in Inwun &
Patant 17 1he slale, ought not W bo grasied.
Yours respactfully,
MiLrox REmLeY,
Attorney-Giencral.

1. TAXATION — Where i ahaiid "
2. TAXATION Upon what the of the 4
of a doaler in grain should be based. ke
Des Motnes, lows, Maroh 18, 1504,
L. L. Mosher, Counly Atiorncy, Indianola, fowa:

Mh*?‘.“dlﬁ.““u At
ks oo thi = : band, in which you ssk my

1t In provided by section 806 of '
e e h-ﬁd'ﬂ.“m-mhm
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should be assessed in your county, notwishstanding the feot that the owners
of the bank may reslde alsewbers, or have stock 1o » dosen banks la other
parts of the state

1% has boon held thas the ospiial and stock of & business sbonid be
sasessod in the towaship whore the businass s aonductad, although the pro-
prictar may llve in gsother towmbip In Vhe samé sounly The okss of
Rhywo v, Modison O &3 Jows, S22, sustaine this view, slthough 'he ques-
ton wes nos directly Involved,

I Al bank wus & corparstion organised under the genoral Incorporation
laws, chaptor 3 of the st of the Twenly-third General Assembly would
wpply, nnd the sssessaent should be made 1o the bank s & corporation, bat
1 mesizane It s & privaw bank.

I am (nelinad W the view that tho ssots of the bank should bo sssossed
in your eounty

Second.—"" Our grain dealers have couslderable corn stored here, aod
had on Janoary Iwt, olalning that it should not bo lsted we it Is w be
shipped woon. Should 1 sot be listed here unless held with (ntentlon o

ship In & short Wme aod followsd by shlpment soon aferwands?’

L raply to this | would say that, ln iy judgment, the case should be
determined under seoilon 506 of the code of T3 (1808 MeClain's code), A
graln dealer would b constdors] s & werchant asder the provislons of
that seotlon.  Prooably the cors, s core, shoakl sot be Listed ot all, bat
the average value of the property In his possession, or undor his oomtrad,
should be determiasd s provided 1o ssld seotton, sud It should be takon as
the basls of his sssessment, A prain dealer may have 50 grainon band oo the
Istof January, but on that acooust shunkl nol scaps sscssmrat, aad i woakl
be equaliy unfalr i1, on January |91, he bad meny thoussadeof dollarsof graln
oo haod, ssd helf of the year he led nothing, to fix his by the

basls for determink

CORONER — Duty to hold inguest only upon dead bodies of
ceTtain parsons.
Des Morses, lows, Marok 20, |8,
D, Bilior B. King, Muscatine, lora:
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ihat has died from other than natural

eommon law, 1t is oaly whera thers -lmr ::, ::p;:nlﬂfhnd‘r v
Mmeacs oned In compassing the death. |f & mas shouid be A
8 bulldiog and killed, there would bo no need of ri.wl;*“o rdise
killed Io & runaway. 1 do not think the coroner would be j:ull:‘bnd!-—w
lng the body ualess the circomstsoces under whica It was facndi.o;l:;-

1f the voroaer ls called or goos to
dotermines there are no sueplcicos clreomsiancos
Inquest, the statata flzos his foo for that at 83 bug It

lsthen 85. I do oot think the statute | regard plies
obligation to view every body dead from ::Jm- thua e ad

naturnl onuses.
Yours respectfully, Rak
MiLToN LEY,
Attoracy-Gieneral

sse the body, and upon viewing it
which would justily an
an Inguest (4 hold, (6

rnxt.m w‘m BAILWAYS — Btroet railways should not
by ve i, but by the of the

Dies Mo March
To the Eseeutive Council, Dhes Moinen, h:u i _

GENTLEMRN—Your faver of to-day st hand, ssking my valslon

First.—* pq 3 whe thor toe Codar Hapide & Marion O outnes
within the purview of the law goveraing the - o

in the mf&mwmmn counall¥™ v y
Sevond, —* ralations the lioe operatad on the strests

:-ﬁr R:::A:h:-nlomma e Ilun-h;l‘muccﬁh}w:

mr" clussifiontion ihereof ms 1o the maln line, branchos or side

ot 1 i
1y P in ¢ vxcept
an l;.r ay." This, "y s by lon 2022 so s not to
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sball be underytood by the phrase “rallroad * In comsiruing that st s
chapter 38 of the Tweniy-second Gemeral Assembiy. soction 1. becatse of
the general and comprehensive longuage used relatisg 1o all common gar
riors cogaged 1n this state In the t porwation of passngors and property
by railroads thereln, an excoption is made at the close of the section & fal-
lows: “'Sireet rallways excepted.” Aslde from theso 1 know 8o other
exeoptions

1 hink it evident that from the context of the diferent statitos and the nis-
tory of ralirosd legisiation le the siate of liwa that wherever e tho statule
the terms “ rallroads,”  rallways ' sppoar, without moro, 1t Is Intaeded o
spply 10 snch raliroads or rallways as aro oporated by steam and engaged In
the transpariation of parsons and proper iy between diferent towns and places
| the state, &s well as Inlersiate transporistion. The use of tbe erm both
in logisistion and in usage among the people. applies ouly w vuch
ruliroads and mot o streat rallways. We speak of rallroads, and hglvesn
portain (efinlte (des which ls woll undersiood. We speak of street railways
andl apother idea, also woll understood, is conveyed. To lose sight of this
Alsiinction disregerds the well known rules of laaguage sad e rules for
the construction ol siatales.

I vemtirs to say there Is po one familisr with the raflrosd Inginlation of
this state who will think for & moment thet soy legisiswor ihoughy or
! dod the Lut sted for the bulldlng or eoatrol of mailways,
embraced and loclnded also street rallways.

Thete are sevaral statutes whioh relste to strest rallways and thay are
For lsstance, in section 633 of
MoCiain's code It Is provided, “Cltles and 1owos atiall bave the power 1
suthorize or forbid mhﬁnm-dmmw-“uﬂﬂ!
on all sirests, alleys and publle places,'' sad It further provides that *' oo
rallway track can be thus locsted until after the injury to property sbutting
hmw.m.mh«mmumwnhh
manner provided for taking private property lor works of luteras! improve-

wnd

oom panies. Chapter 11 of the acts of the Tweniy-1hind Genaral
Mln'-duadwmiﬂuwmum«
wwmummmmmm- Chapler 32
of the KElg 1 A bly smj " wiront ays in oliios
MWW&M.UMﬂwMMwM
mwmdwahw-mu-mamum«mau_

1t will be notlesd that there ls & llog of legialaul Inting o ral
with so dlssinguishilng term, and Ler line rel ay
Toere wro vory tew provisions cuﬂm.wlh-bhummmlwulul
wandard rallways.
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companies. Tt bas no fixed place where it may be used or could be nssessed.
The value of one part of the line depends not on what {4 cost, but upon the
value of the whole system or line of which It forms a part. Were [t not for
the law authoriziog the executive council to sssess such rallroads, there
would be many sssessors with as maey diferent ideas us to the true basls of
valuation, each of whom would be required 10 assess, at most, but a few
miles of rallway. The | grulty of the of & rallway by many
nssesors is palpable.

The reason of the law wholly falls when it s applied to street rallways.
There is no resson appareat for taking the assessment of o elty railway out
of the hands of the local ass=ssors, The street or city railway owes its life
and value to the franchise given. It pies streets without paying dam-
age 1o sbuttiog property owners. Its copstruction and opsration are con-
trolled largely by city ordinances. The oity owning the fee of the stroets
nod being responsible for thelr ditlon, from the ity of the case
must have control, In a large measure, of the street rallways. They sre
for the convenience of the looal i 1 can ive of 80 reason
for & law providing for the assessment of their property in any other maoner
than other property in the city is nssessed,

The provisioos of sections 2016 to 2022 inclusive, of MoClain's code, do
not suggest the ldea that the legislature had In mind the assessment of the
street rallways by the executive council. 1 can fied in no statute & syllable
or line that suggests such n right.

My lusion s that the couscll bas no authority under the
Inw to assess the property of street rallways in this state, and the fact that
o street rallway bas extended Its lnes a5 authorlzed by chapter 32 of the
Eig h General A bly, beyond the limits of the elty, does pot
change the rule. To construe the law otherwise would involve more
Inconsistencies wod cootradictioes In cur laws relating to rallways and
munfclpal corporations than 1 would wish to undertake 1o explain during
the next flve years,

Becomd,—Having arrived at the conclusion sbove stated, the second
question b really | ial. 1 would say, however, that it s
diffieult to consider a system of street rallway for the currying of persons
to differant parts of the city, in the nature of main lines acd branch lines,
Tho system Is nn eatirety ard noy lioe upon which the street cars run bears
:l:"lh avalogy to the trunk lines and branch Jioes, or teeders, of & standard

Iwny company, Yours

wy company. respectiully, .

Attorneg-General.

TAXATION—Personal property in transit and out of the state January
1st—where nssesned.

Des Moines, Tows, March 20, 1506,
C. T. Havdinger, County Attorney, Osceola, Towe:
DEAR S1R—Your favor of the 25th inst. at band, in which you make the
following statement and lnquiry:
“On December 3lst, parties living and resldiog in this county loaded
_ and shipped from Oceols o car-load of csttle consigned to thelr commission
house fn Chicago, On January Ist the cattle were outside the state, bat In

=i

T
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sransit. The stock arrived In the union s1ook yards on January 1t and not
sold until the mornisg of the 2d of January. Should these csttle be ansoRard
10 the owners In this county ¥’ .

The guestion is » novel one.  1f the partien were engaged In the buosiness
of buying mnd seliing stock s differeat rule of law would obialn theo i
applied to ome oot engaged In such business. We will considor the Intiar
oase first.

The polley of the law Is that all property should be assessed for taxation.
If the cattle had boen sold prior to January lst, or on that day, the price
thereof could have boen assnssed 10 the owners as moneys and oradite, But
they wore not sold until January 24,

Sectloa 508 of the code of 78 provides that ** every lubabiwsnt of this
state, of fall age snd sound miad, shall sssist the asecssor in listlog all
property subject to taxation in this state, of which he ls tho owner," oto.

Sectlon 812 provides, “All taxable property shall be taxed sach yoar and
persooal property shall bo listed and nsseised ench year In the name of the
owner thereof on the 1st day of January."”

Seotlon 823 of the code provides, ** Tho nssessor shall llst every parson
in Lis towaship and sssess all the personal and real property theroo!, except
snch as heretofore specifically exempted. "

It might be stated us a gensral rule that the situs of parsonal properiy
(s where the owner resides, except such personsl property which i used in

tlon wivh & bust d d at her place.

Sectlon 806 provides for the asscssment of property refarred 1o lo the
except.on. The owner of personal propercty |s required sttt
atthe placo where he reatdes, unlesa the property ls used 1o sonnsotion lebh
& sl P A i The tnct that cattl ouk of-the Ip
wherethe owner resides on the 1st of Janusry, sad in another township,
does not provent the assessor of the township of the ownor's residence from
assessing them, nor authorizes the ussessor of the township whera the cattle
actuslly are to assess them.

Rhyno v. Madison Co., 43 Tows, 632,

So moneys and oredits In a county different from the placs of resldence
of the owner cannol be ssssssed In the lormer county, but must bo sesessed
where the owner resides.

Barber v, Parr, B4 Towa, 67. .

The of p 1 property should be made st the place of the
residence of the owner thereof.

on Tuxation, i} Bo9-372,
mm Board of Equalization of Burling ﬂlnmi:b.h
think {1 tairly deducible from these ples thay tha eattlo In ques-
ﬁu:thnu.ld bnu::-d to the owners &b the place they realde, notwithstand-
ing Vhe fact that they were oa thelr way to market on the _Inh:ol Jununry,
and wore actuslly out of the state. The owners wtlll had control of them;
oould have stopped them In it flod them 1o thelr homs, or sold

them.

Any construction of law which would enable those liviog near the stato
line 3«4« thelr stock over lnto s neighboring state for s few dulu:
imhumﬁuamtmhwwmuﬁmmm
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the statute. The cattle in guestion could not be aseessed In Ilinols, and I
can concelve of no resson why they should not be assessed, and assessed at
the place where the owners reside.

The statement of facts is sileat upon one point. If the parties referred
10 were engaged (n buying and shipping catile for sale, the rule above
stated would not apply to their casse I am inclined to think that the
assessment of such persons should be on an entirely different basis. They
would be deemed merchants, under section 813, und the average value of
the property in thelr possesslon, or under thelr control during the pext
year previous to the time of ssssssing would bo the basls of their sssess-

ment. Yours truly, ‘

Mirron REMLEY,
Attorney-General

COMPENSATION OF PUBLIC OFFICERS —What salary u member of

the g 1 y is itled to who fills the office
but & portion of a regular session.
Des MoiNes, Towa, March 27, 1894,
Hon C. 6. MeCarthy, Auditor of State, Des Moives, Iowa:
DeaR SIR—Your favor of the 26th inst. at hand, submitting to me the 1
following facts:

** Dr. F. McClolland, s representative of the houss of the Twenty-slxth
General Assembly, from Lion counsy, died about Februsry 13th. At s
special elecilon David Brant was elected to fill the vacancy created by the
deuth of Dr. MeClellnod. He was sworn In as 8 member of the house on
the 10th of March, 1808. On the 12ih day of February, 1806, you drew s
-muml. for 8276, 10 Dr. MeClelland," and upon thess Iscts you ssk my
0 n:

First.—"1s David Brant entitled to the sum of 8550 for the time he
may serve durlng the present sesslon of the Twenty-sixth Genersl
Assembly, or 1s he only entitled w one-half that smount, §275 having
already been pald to hls predecessor ln office?

Seoond.—** If he be entitled to 8550, am I authorized by law to draw him
& wirrant now for 8215, and another warrant for 8215 at the end of the

w lon of the | bly?

Third.—" I tho estate of the late F. MeClelland entitled o any addi-
tional compensation other than that which has already boen pald to him by

reason of his services as & member of the house, and if o0, am 1 suthorised f
to draw another warrant to sald estate for 8275, or a less amount, without a ‘]
appropriation for such purpose?'

In regard to the first Inguiry | would say that where thers Is & yearly,
monthly, or per diem salary sttached to an office, the person holding the
ofice can oaly recelve his pro rats share for the time he so bolds. This is

lonably the rule n such cases. The language of section 12
of MeClain's code, as ded by subseq tutes, does not afford &
basis to pro rate for the time the ofice is occupled by one Formerly the
compecsation of the mombers was s per diem. That statute was repealed
and & lump sum of $550 was provided for * every membar for esch I
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session.” I the session should extond for six months no more could be
recelved than the 8550, and for only & 30 days'session the same would be
paid.

Upquestionsbly Mr. Brant & & member of the regular sesion of the
Twenty-sixth General Assambly, The section in question makes no pro-
vislon for diminlshing the amount to be pald because of the absevce of &
member or his faflure to stvend for any glven time, bot the sum samed Is
provided for every member. To detormine whether he is euntitled to
recelve the 550, It s only necessary 10 determine whether be is & membar.
Of vourse, this must bo construed with the provisions of chapter 3 of the
Fiftoenth General Assembly.

One-half of the salary baviog been pald to Dr MeClelland, any part
thereof conld not be recalled. The session may last 80 or 00 or more days
after Mr. Bruot took his seat. There would be no justice in requiriog him
to récelve no more for two or three or more months of servics than was
received by De. MeClelland for 30 days' service

I koow of no way o pro rate, and the absence of any provision of the
statute authorlzlng it leads o the conclusion It was not the Intent of the
law that thare should be a pro rating of the compansation.

In reply to the second question, 1 would say the law Is sllent upon Ik
Within 30 days after the convening of the geseral mssembly, upon the
certificate of the presiding officer, the suditor may lssue & warrant for one-
half of his salary o each member. Mr. Brant was not s member within
30 days after the convenling, and was not by virtue of that provision entitled
to n warrant, but to earry out the spirit of the law snd by analogy to the
provisions above referred to, 1 think you would make no mistake in issuing
& warrant to Mr. Brant for one-half of his compeosation within 30 days of
the time he was sworn in, upon the proper certifiosta of the preslding officer.

In regard to your third Inguiry, taking the provisions of chaptar 3 of
the Fifteenth General Assembly (MeClaln's vode, section 13), In connection
with section 12, I am of the opinfon that you could not properly lwsue a
warrant o the estate of the late Dr, McClelland for the remalniog one-half
of his salary. Such warrsnt Is not to be lssued until theclose of the sesslon,
and only then to the members. Hecensed to be s member bafors he became
entitled to any part of the remaining half of the salary which had been
unpald to him,

1 cannot think that his estate would be entliled to any part of the
unearned salary as & matter of Jaw. Such & contingency as that stated by
you does not sesm to have been In miod when the statute was ennvied.
Lagisl es have been g in the past Ib maklog approprintions to
pay salaries of both under slmilsr clr . bub with
some such set, T do not think you would be justified In lmsulng sny further
warrant to the estate of the late Dr. MoOlelland.

Yours respootfully, ) B L

; Altornay- G
NoOTE.—The general assembly, ere it adjourned, by a special aot, appro-
printed 8276 to Mrs. McClolland, the widow of Hon. F. McClellsnd, In full
of the salary he would huve recelved had he survived the session of the
leglslature.
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COMPENSATION OF PUBLIC OFFICERS -What fees clerk of district
court is entitled to.

DeEs MoiNES, lows, March 30, 1864,
D. H. Meyerhoff, County Attornay, Corning, Towa:

Dear SiR—Your favor of the 26:th inst. at hand, in which you call my
attention to section 5036 of McClaln's code, and ssk, * Can the county clerk
colleet from the connty for the services of keeping a reglsiry of births,
deaths and marriages, nod making s report thereof as provided in MoClaln's
code, section 2560. Also, oan the clerk retain fees for matters of probate
and guardisoship, as provided by MeClsin's code, section 2487 Also, can
the clerk recover lor services as clerk of the i % of | ity
a2 provided by MeClain's eode, section 5102, when the fees of the clerk do
not in any one year exceed the sum of 81,300, or does the 81,300 cover the
clerk's foe for services of every kind done by him, the excess, if any, to ba
turnod over to the county treasurer?’

In regard to this | would say the compensation of the clerk {s determined
by the amount of fees collected up to the sum of 1,500, in & county like
yours, with & population exceeding 10,000, but not exceeding 20,000. Section
6036 of MoClaln's code limits the amount of fees that he may retain. Allin
excess should be paid in 1o the county treasurer. If the fees pertaining to his
affice dld not amount to 21,300 he Is not entitled tomore than the fees of the
office amount to.

Under section 248 of MeClaln's ecde, the board of supervisors may
sutborize him to retaln from probate fees such a sum s the bosrd may fix,
oot exceeding the sum of $300 per year, bub If the lees received from pro-
bate business of any one year do not amount to $300 or the sum fixed by the
board as his extra componsstion, ho can receive no more on this account
than is collected.

The fees aushorized to be charged by the clerk under section 2560
(McClain's code, 5102), are foes pertalnlog to the office. He undoubtedly
Is entitled to recelve the same from the county, but like fees recelved from
other sources, an sccount must be kept thereol, and If the total amount
recelved exceeds §1,300, such excess should be pald into the county treas-
ury. The account of probate fees should be kept separate from the accgunt
of other feee. The law does not contemplate that probate fees in excess of
the sum fixed by the board should be eredited on the general accoust of the
fees received vo as to swell the recelpts of that account In oase it should fall
short of the limit fixed by section 5036,

The case of Moore v. Mohaska County, 61 lows, 177, is in polnt. The
language of section 2680, which says, * For services connected with keeplng
the reglstry of births, desths and marriages, the clerk shall receive, In
additlon to the P ion already sllowed by law, the sum of 10 cents,”
ete., must be takon In fon with the lang of ch 184 of the

. th G 3 i

g bly, which fixes the limit. He may recelve such
sum In sddition to the other fees up to the lmit fAzed by chapter 184, As
& matter of fact, chapter 184 is the later statate,

E Yours respectiully,
MiLToN REMLEY,
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CONSTITUTIONALITY OF A STATUTE-CIGARETTE BILL The
act of the genernl assembly prohibiting the sale of
i ttes held i 1
Des Moines, lowa, April 4, 1800,
How. ¥. M. Drake, Governor of Toon, Des Moines, Town:

DEAR S1B—On the 24 lnst you submitted to me what ls known as the
“Clgarette BHLY passed by the present general sseembly, and askod my
opinion #s to whether it 1a constitutional or not.

I have given the matter careful consideration. The right of the general
assembly of the state to pass any bill it belleves to bo for the promotion of
the hoalth, mornls or wellare of the state, ls unquestionable. All leglsln
tive suthority of the state Is vested in the general assembly.

Article 3, section 1 of the Constitution.

The bill ln question 1s an exerclse of the pollce power of the state. The
general assembly ls the sole and exclusive judge of the time and manner in
which the police power of the state aball be exercised and |is action shall
be liberally constroed.

Glarrett v. Aby, 17 Southern Rep., 238

“The power of vho state to impose resiralnts and burdens upon persons
and property for the conservation and promotion of publie health and order
and prosperity is s power originally and slways helonging to the states, not
surrondered by them to the general goversmeat, nor directly restrained by
the constitution of the United States, and oisentinlly exclusive. Thix court
has uniformly recogalized state leglsintion, logitl Iy tor pollee purposes,

as 6ot, In the sense of the constitution, M infringlog upoo any
right which has been confided exprossly, or by lmp to the g
government,™

In re Rahrer, 140 U. 8., 545,
There aro many decisions, not only of our own supreme court, bus of 1he
United States supreme court, snd the suprems w-ﬂnil_n-rlrul PLBLOE,
tor o almiine dooteine, Tha fad tof the log w‘m?‘:‘:
does promote the health, welfare or prosperity of a state, I exclusive.
mnmh-qthnthngmlwblxm.mlhoguhﬂm
ing police powers, arbitrarily restrict tho cltizen’s right to pursue Lawlul
employment, or Interfere with the inslionable rights of cltizeps by uu?un;
measures that have no ref 1o the welfare, health sod prospurivy of

he peaple
b .Itlluill. however, In People, ez vel., v, Warden, 144 N. Y., 820, H Natural

perity of the state, The lodividusl most ssorifice his partioular nterest
s:‘:uimn the sacrifice 1s s necessity, or In order that organized socloty
a8 & whole shall bo beneSted.” There sro innumerable cases which enun-
clate the same docirine. In the same caso [t is added, * Courls should
slways amume that the legislatore intended by it enactment to promote

those "
It ;:"dn be stated that the sots of the general ssscmbly must yleld



s
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when thoy are ln conflict with the pawers graztad by the state to the federal
government, or in condlot with the laws enacted by the general jovernment
in pursuance of (ta constitutional power.

There is no suggestion that |s the p ge of the clgaretts bill, the gea-
eral assombly bas trans: aded the police power of the state which has pever
bwon surrendered to the geseral government, sor thas It §s an arbitrary
axercles of the power whico nepesmrily doprives the oltizers nf uny of their
natural righta.

The only objection 1o the set [n questlon is: 1t ls alleged to be in confliey
with the i right of 1o regulate inlerstate commerce.
I do sot think It will be contended by ango .u that the act in fjuontion, so far
w4 It applles to the olilzens of vhis state, or the property which has com-
misgled with the mass of property of the siate, ls vainerabie to any coawil-
tutional objection

The doctrine of the case of Leisy v. Hardin, 135 U, 8., i00, ls that the
police regulation of the state prohifbiting the sale of an article of eommeron
oannot be spplied to articles imported lato the state snd sold in thelr origi.
nal packages !lhmmmmﬁiﬂu.;m:hdw
atmﬂwwummhmm.muuw 10 such artlcles
bwuhtumhunuuuwmhp:ﬁummum-

I ! as applied 10 such Imp ! and belng 4 ! In
pu-;.t:- -:nl- ‘st necossarily fall.
er the declslons of 1he sup eourtof the United
power of & state and the power of congress 1o regulate | ogos vt
umnmmmmnmmwuuhm
Irstances & direct confllet of Mwuwnr:n It is difficult st times 1o

court of Penasy is 1a O A v, Schollens :
+ 30, says: ' We might have held, had the question been one
the object of the (nterstate law commerce oluuse was quite dif-
what It seems thought to be. We might have thought it
prevent the establishment of state custom houses asd taxstios
Mﬂlmﬂhnﬁkhmmdwwﬁ
all the states open to maoulacturers and merchants of the soveral states,

£5%
gigf- :

£
|
:
i
§
f.
:
:
:
:
FH

bowever this may be, It will not bo denled that atate commeros, that s,

I
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buslnces conducted within the lines of & state, was left 10 siate control. It
was the intention of \he United States to protect tbe citizens and the pro-
ductlons of one sta'e agaiost anjust disorimination by the other states, but
It was and is the duly of the stale to protect |ts clsizens against each other.”

The spplication of the doctrine that, | of the lutlonal provl-
sion empowering Ty o rogul Intersiate . arilcles of com-
merce which the state has condemaed as Iujurious to the health, proaperisy
and waltmre of the sisto, may, notwithstandlng state laws, be imported and
sold within the state, seems 10 have reached lta high tide in the case of
Letxy v. Hardin. The trend of the declslons +eems 10 be the other way

I am pot propared 0 say bow long or for how short a time an article
which is positively Injurious w the publle health musi be upon the market
befors its charnoter as sn article of commerce Is established. 1 can con-
eelve of articles compounded of noxious drugs which, by skillful advertising,
may be placed upon the market and brought into general use o 1he Interval
between vwo sesslons of the genersl assembly, aod the question whethar lis
charsoter as ao ariicls of Interstate commerce s (hereby established, and
ibe state s powerless lo prevest [1s introd uction (810 the staie, s & dobstable
one. Justwhen or how long an artleles must be used by the public geserally
belure (L comes within the protsetion of the Interstate commerce clause of
the constitution, I would not undert: ke Lo determine.

I am unwilling w Je that b nlaw sted by the pollce power
of the state t be anl 1 ngninst all property it ls necessarily unoon-
stitutional.

The supreme court of the United Statos, Inre Ruhrer, 140 U, 8., 545, refor-
ring to the Leisy . Hurdin case, sald: "Wy roversed the judgment upon the
ground that the leglalation 10 the extent lndicated, that ls 1o say, a8 con-
sirued 10 apply o Importations Into the state from without, snd to permit
the selzure of the artloles before they had by sale or other tracsmutation
become a part of the common mass of property of (he state, was repugoant
to the third clause of section & of article | of the coastitution of the Unlied
Statos, In that it could not be glven that operation without beingiog It lnto
vollision with the tmpllod oxorcise of a power exclusively confided 10 the
gunoral goverament  TVux was fur from holding thal the statules in question
were absolulely void, in whole or in part, and s if they had never been enactal
On the contrary, the decision did not annul the lae, bl Ninited ity operation o
yreoperty atvictly within the jurisdiction of the stute."

Also ln Plumicy v. Massachusetts, 106 U, 8., 474; ‘' The langange we have
quoted from Leisy v, Hoandin must bo restiained n I application to the case

iy pr d for Its determlostion, and does vot Justify the broad con-
tentlon that the state ls powerloss to prevent tho sale of artioles manufuo.
tared ln and brought from another siate and subjects of teaflio sod com-
merce, if thelr sale may cheat the people In purchasing something thay did
not Intend to buy, and which is wholly differsas from what It conditions
aod appoarance import,” and the same case reasserts the dodtrine that the
wwndlhcmulw:ri o ud.-‘ J up:;“_ and =
erty lo the promotios of publle health, order and prosperity, s n
power originally apd always belonging 10 th siates, aod not surrendered by
them to the geperal goverament, nor diroaily restraloed by Who constitution
of the United States, nnd is essentially exclusive.
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In Powell v. Permaylvania, 127 1. 8., 678 th:
- 8., 678, the statute of
lutely prohibiting the manufscture and sale of uloom.lr::e:;::!::.ub‘h»
by the supreme court of the United States, although the case b::::i:::

than its regulation, are questions of
to the leglsiative department to d:wh:t:::“l’ g o el
M‘I‘:? (u:ma nnnt.'elwu before the suprems court of Penrsylvania in the
v. Sehollenborger, 27 Atlantic Re, + 30,
[:Lm violstlon was sustalmed, although the u!armep. w.;::;::?::lfﬁ th”
:um:;; pn[]‘umgd by the interstate commerce elsuse In the federal ecn:
b o;] : Appeared, however, that the defendant did not prove that 1t
i« zhl:ul package that was sold. The court held shat ** it was Ineum-
b mlva:a:i m;l;.ﬂ:ifl : vl::te the police laws of the state in
store, rmatively and
::Inugh to hint or suggest the existence of such & :Ighh. “i;::{;u Il:ah el
0 and his abllity to escape the penalty of the broken law d the
suffielency of the justification, b e
There Is no intimation that the law |
3 tself s unconstit
:.:1[::0:1! applied to overy sale which is made within Ih:::::l l;:“mb!:
e :.:: ‘:;uh pollce regulations when applied to artleles l!‘:::ud
oo sald {o original packsges are (noperative and cannot be
i dm:.:;pr::il::l:;umu y hmb::ll, 88 the supreme court sald fn re
T, Statute absolutely vold In toto
In Plumley v, Mass, 156 U, B, * mmu ol
States sustained o canvimm unde; fﬂl. "M 5 -'...: l::ru;: ‘?' ““‘ v
in which 1v was conceded that the article sold was manufactured ln snd

and liberty of their cltizens, shough the |
egislation might ind}
::::mmm or::; couatry, Lwh'lm.m. Ina MI‘WI nm?s.-:::
lim; ;t; it umdt‘; the meaning of the nn::é:'u::::?‘m A
Ve no bt whatever that tobacos artle oommerce
would come within the protestl, ofnu'h‘“ = ulnu:::;h
L

disonss.

Sop-mhunmwmmmm rotection

. under the

federal sonstitution, I!whhwmmm&mhwm.
o origl
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It is & debatable gquestion whother the act under consideration could be
made operstive as against clgarettes imported and sold s the orlginal
package in which they are imported, 1f (¢ should be held that it is not
operative upon that class of property or sale of property, it would not
render the act {tutlonnl. B the (nots of somo partionlar caso
may show the person charged with violatioo of the law ls protected by
another law, or & higher law, It by no means followa thav the Orst law is
void. In the case st hand It would be o misuee of Innguage o say that the
law was unconstitutlonal, because cases may srise under {8 which the
federal constitution takes from under its operation.

But If it wore ded that b of the federal constitution, the aoh
now before me was unconstitutional in part, there s no guestion that
enough thoreln remains to control the traffic to & great axtent within the
state and to operate upon wil the citizens in the state engaged in selling
clgureties or clgarette paper which have become s part of the general
mass of the property of the state.

If tho constitutionality of the act were doubtful, I mpprohend It would
be the duty of the exccutive to resolve that donbt in favor of the aot of the
logislaturs. There can be no doubt about the conssitationality of the act
a8 applled 1 all property or sales, oxoept such as may be protected by the
interstate commeree clagse of the federal constitution, and If that were
resolved cortainly agalnst the mot, there would be sufflolent remaining to
pressrve the Integrity of the act as & whole.

In my judgment, the act in question is not obnoxious to the constitutional

objectlons. Yours respectiully,
MiuroN REMLey,

BONDS--ISSUE OF BONDS BY INDEPENDENT SC0HOOL DISTRICT
—The board of directors must have hority, from the slect
to isaue bonds to the amount issued by them.
Des MorNes, Tows, April 7, 1806,
Hon, Henry Sabin, Suparintendent of Public Instruction, Des Moines, Jowa:

DeaR S1R—You ssk my official oplnlon upon the questlon submitted to

you by the letter of J. . Kerberg, which s this: * Tae suditor of O'Brien
county Informed the board of direotors of the Indopondent district of Sun-
born that the sasessed valuation of such distelos was #108,000, apil at s
specinl eleotion the distrlot voted 10 lesoe bonds on that smount.  After the
wlectlon It was lenrned that the assessed valustlon of the diswriot wis 8222,
000." He aaks, ' whether it would be logal to lssuo warrants on the differ-
anos b the suppossd val and the aotusl valuation?"
1 assume from the question the proposition voted on was to lssue bonds
for an amount equal to 5 per cent of 8106,000, the supposed ssscssmont, and
the question is whether that proposition having carried, the direstors may
now {ssue bonds for a sum equal to 6 per cent of $222,000.

In rogard to this I would say that the board of directors in llmited to
the amount of bonds vowed for by the el It the el voted to
{ssue bonds for 89,800 the direotors would hsve no legal right to lssue bonds
for $11,100. They would have no more suthority to lssus bonds for the
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81,300 in excess of the amount the electors voted 10 lssve, than they would
to lsvue for \hat amoust in case there had been no election. Section 1822
of the code requires the question of issuing bonds to be submitted to the
electors.

The question really {a: ** Would it be legal for us to issue warrants on the
difference botween our supposed valuation and real valuation® ™

1 do not understand how warrants could be lssued when bords may not
T think that Mr. Kerberg intended 1o ask about boods,

Yours respectfully,
MiLTON REMLEY,

AGAINST THE STATE—Olaims for the support of soldiers®
orphans at the soldiers’ orphans’ home.

Des Momnes, [ows, April 10, 1896,
Hon, W. H, Berry, Chairman Commitiee an Claims:

DEAR Sik—You reques® my opinios upos the elalm of Wood bury county
for \be malotensnce of F.G. aod Jeonle Laughlin, soldiers’ orphans st the
soldlers’ orphans’ home; aleo s like clalm of Codar county for the support
of Stolla Lupton, s soldier's orphan, at the soldiers’ orphans’ home.

In rogard to theso claims [ woald say that when the orphans’ home was
establlshed by chapter 62 of the Eleventh General Asssmbly, there was &
provision made for s special tax by the state for the support of the home
and maintenance of orphans therain.

This sct was smended by the acts of the Twelfth General Assembly,
chapier 64, repealing the provisions for & special tax snd making an appro-
pristion out of the state treasury for the support of the orpbans st such
home. Some misor smendments bave boen made aloce, but the law with
rduul:;wﬁow mmu;ﬂmumwu correct in
MoClain's code, seations 2681 to 21 ve. These 1 the sections
rﬁnﬂuwthuuppmohhom' PRI

Chapter 92 of the ncts of the Eleventh General Assembly also made
vﬂuhhnmﬂhﬂh"mwmwu.mp:;
for & county support fund. This fund was 10 be used for the malntensnce of
soldlers' urphans remaining in the county, and had no relstion to the sup.
pors of the orphans at the home. To avold moy misunderstanding, n sec-
tion was conlalned thereln which Is now section 2700 of MoClain's code.
Bootions 2600 Lo 2700 Inolusive, of McClala's code relate slone to the main-
tenmnce aad oducation of soldiers’ orphans who are not lneluded 1o the home.
After wards the Six b Gr I hiy, chapter M of the set, provided
for the sdmission of indigent children who are not the orphans of soldiers,
"rbh.u mmm_mwu :lznhsu county should support suoh indigent ohildren.

act, OIS § t amesdments, (s found ln McClaln's code, sections
2701 10 2708, Inclusive. s » 3

A careful oxamination of these differcnt scts shows that it has boon the
polioy of tha state and the iatention of the law that the orphnns of soldiers
kept at the howe should be supported by the state at lacge out of the stase
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{ the acts limit the bosefits of the home 10 the children or
ur::::: :r Tows soldiers. While 1 think thst the intention was that the
benefits should be for the orphans having a legal sottloment in the state,
the law Is silect upon it The humane policy of the law, 1 think, w:}l:
embraces all soldiers’ orphans, whether they aro lown saldiers or not.
the other hand, 1 think the county authorities sendiog ehlldren ‘o\heIMK
should not send those having s legal setiloment in any other au:,. -~
such orphans, | paupers, should be sent o the place of thelr settleme

Tmws.

um’;l; IL:t::,um.:;n: is that the state is under obligations W support .t';::
home the orphans of all soldlers who sre admitied to the home, r::'r‘ e

the question, however, as W 'h‘:l.hnf they should support orp
within the sinte.
h‘:llx::ﬁh:::]::::‘thn facta of those cases, but have mn:d“:h::;h‘:
oause me to suspect the good falib thereof. 1f the N’phuluun‘ v
hans of soldiers having & i in lows, and the coom !m 2yea
?;rtha malntenance thereol, thus relloving the state of s obligat l:n i

Ita existing lawe, my judgment ts shat they are valld clalms aga

 ours pectiully
i . - ' Miron REMUEY,

Attarney-General.

—_—

CONSTITUTIONALITY OF A n&:m-um-mm«-cu
limited in mmnmmmmu
m-unmuum-um
Dis Morns, Tows, April 10, 1508,

Hon. F. M. Drake, Glaorrwr of Jwea:

DEAR 810 —Yoursof N”,ﬁh‘ my oplaton m:' consttutionalisy
of house file No. 300, has recel uunhld-unm“.‘ - m‘
applicable 1o oitles which bad

deflaitely
amended would spply. “They ure a4 d iy
speciall the biiL Thluu.-uhlmnqﬂ,_ m“mm
oftles n{:;?-ll: roferred to, Thiv belng true, under the deols
court of this state in the case




52 REPORT OF THE ATTORNEY-GENERAL.

COMPENSATION OF PUBLIC OFFICERS — SHERIFFS, DEPUTY
BHERIFFS AND BATLIFFS—Noither a sheriff nor his
deputy can draw a salary as o bailiff,

lowa Crry, Towa, April 14, 1806
. F. Avnold, Ewq., Cownty Attorney, Manchester, Towa:

DEAR BiR—Your favor of the 10th inst. st hand in which you state the
following facts snd ask my oplalon upoa the followiog questions:

“'We have & regularly sppointed deputy sherlff who receives a salary
fixed by the board of supsrvisors at our last term of court. The sherlff
:ppo::l:f.lhl?. in udn:ulnn. umwnrh balliff, sad he now claims as ndditional
eas salary ns i arifl, com, B
o Dphh.:: eputy pensation ss balllff, and I should

First.—' Whether a deputy sheriff regularly aj nted and
.uuhl:::ld mﬂﬁ:g;-ﬂnd salary ns suco dal:mt:“:'m the oﬁfy‘ :
regu to attend the regular terms of cour
salary #o fixed for him¥ . « gt Ao

Beeond.—* Whether & deputy sherlff regulnrly o nted and notl
such and receiving  salary so fixed sy above, .:'hr‘ro;. nttends a ro:fxl.::
term of court during his term of office, can, in sddition to his salary
demand snd colloct, or be pald compeusation as balilfl, whether ho hus
baen speclally designatod us such or pot? "

In reply [ would say that the statute is a little obsoure as 10 ths dutles
and compensation of bailiffs, sectlon 476 of MeClain's code appearing to be
the only sectlon referring thereto. The number of balllffs is to be fixed by
the court, The sherlff shall appolot them. Ha Is to be allowed the nssist-
snce of such number of bailiffs as the court may divect. The sherlll |s as
responaible for thelr ucts as if they were deputy sheriffs.

In Bringolf v. Polk County, 41 lows, 454, the court held that the county
must pay & reasooable compensation for their services, and it Is there
atated that if they psrform services for which a fee {5 allowed by law, they
:;d not the sheriil, are entitled to the fee, snd the amount of fecs earned

them must be taken into scoount by the board
iy i G . ¥ of supervisors in fixing

Thesheriff {s required to attend court, and for such services he is allowed
such ealury as the board of supervisors shall determine. (Section 5002,
MeClain's code.) If the sheriff, attending to other duties, desires the deputy
1o attend court, he is not attending court as balliff, but as & deputy shariff.
Il & deputy is serving papers or performing other duties, he is not entitled
10 compensation 88 s balliff.

The spirlt of the law and the declsion of the Bringolf case leaves no
doubt in my mind that one person cannot occupy the office of deputy sheriff
and balliff at one and the same time. The sheriff is not entitled 1o the fees
earned by the balliff, and I can concelve of no prineiple of law by which s
person recelving o salary ss deputy shorlff ean also receive u salary for the
same time as balliff. If a ballif earn fees by sherils dutles
and recelves the same, the supreme court says: ** Such fees should be taken
{nto seeount by the board of supervisors in d ining the "
of the batlifr." -

Qe ———
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Replylng to your first quesilon specifically, I woald say that the sherilf
by himself or depusy s required to attend the regular terms of couart, and
neither would be entitled to recelve the compensation of balliffs while so
ntteading.

1 infer from the statoment of facts that your board of suparvisors has
construed section 3 of chapter 15, aots of the Twenly-fifih General Assembly,
10 apply to conntles having = population of loss than 25,000, 1f vhat ls the
case, | do not wish anything said above to be conaidered an approval of that
construction of the law, and by siience 1 would ot wish w endorse the right
of the board in countles having less than 25,000 of populstion to appoint &
deputy sherlff and pay his aalary out of the county trensury.

Yours respectfully,
MivTon IEMLEY,
Attorwey-(ieneral,

OFFICIAL NEWSPAPERS PROCEEDINGS OF BOARD OF SUPER-
VISORS—The costs in o criminal cass may bo atated in the
aggregate in publishi the p dings of the board.

lowa Ciry, lows, April 16, 1894
O, 7. Saunders, By, County Attorney, Council Bluffs, Towa:

DAl Sii—Yours of the Sth lnst. st hand, asking my opinion upon the
tollowing question:

WLl 16 be s complisnce with the law If the county suditor, In publish-
ing the proceedings of the board of supervisors, shall publish only vho total
ol witnoss fees In the dlstrict court wnd before justices of the pence? & g,
there are perbaps thirly witnosses allowed fees for haviog been In attend-
anos upon the justice court ol 1. C. Coale; in 1t necessary that the name of
ench witness and the amount allowed him be printed?" ’

In reply, 1 mu]dwthﬂuu&lulmudmnnhowuwnm
by ehapter 147, acts of the T fath G 1 A iy, and & substitute
enacted thorelor. This has again been ded by section 2, chap 86,
aota of the Twenty-first General Assembly, snd the Iaw i correctly stated
in section 428 of MoClaln's cods.

1t will be notised that section 304 of the code of '78 required the publica-
wlon of "'a sohedule of the expenditures and recelpw of the connty, which
shull state the names of all clal the d and the
wmount allowed, and for what purpose allowed.” These two sections were
ponstrusd ln the case of MeHride c. Hardin County, 68 Ia., 219, and the
sistement of bills allowed, It was hald, was required to ba published in but
ane paper.

11 will be notioed that the lsnguage In regard to the publication has

besn ly god. ‘Tho language of the pr Taw ls, '*All the
pmutn;-ummamwm.mmothmmmmnam
report of the county suditor, including & hadule of ipth and expendl-

tures.” ‘This change was evidently for some purpose. 1t will be notived
mtmwolha”ummwdwhwuhhd.mm

Inimed, the ts sllowed, and for what purpose. Only &
Mﬂhdumdwhmwwhwmhd.ndnﬂdmd
rocelpts snd expenditures.
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What Is meant by a scheduls of billsa? I am ioclined to the opinion that
it means & concise statement of the differeas bills allowed; not necessarily
an {temized statement, but such a statement as sufficiently desoribes the
bill; giving the amount allowed, with something to identlfy the bill, usu-
ally the name of the person to whom allowed, er the case in which the bill
is allowed. If exch witoess filsd a claim against the county, and esch elaim
were scted upon separately, it would probably be necessary to give the
osms of esch witness, but If a bill of costs from the justics court is pre-
sented for a cass, as |3 osnally done by the justice certifying up » transcript
of the costs of the case, and it is soted upon aes s bill and is allowed, to be
pald to the person entitled thereto ms shown by the blll, 1 see no resson
why publishing & statement of “Costa o the case of State v. John Doe,
#——."" would not be sufficient.

It might be well, in such case, to place all costs under the head of
** Criminal proseoutions before a justice.”” In this way the costs of publlos-
tlon might be very materislly lessened, which seems to have been the iaten-
tion of the leglelature by changing the law after the declsion o the case of
Me Bride v, Hardin County,

I think the sbove would be & pli with the requl ts of the
statute. Yours respectfully,

MinToN REMLEY,
Attorney-General,

REQUISITION — EMBEZZLEMENT — Facts stated in an information
held not to charge Under an application founded
upon wuch inf i the g should not deliver
the accused to the officers of a sister state.

s Des Morves, lowa, April 17, 1506,
Hon. F. M. Droke, Governor of Towa, Dea Moines, Iowa:

Dear Sm—You ask my opinlon as to whether or not the complaint
{information) In the case of State of Sewth Dakotn v. Fred Cotes,'n copy of
which is stinched to the requisition issued by the governor of Bouth Dakota
for the approhension and arrest of sald Cates, charges sald Cates with the
erime of embeszlement under the lawa of South Dakota.

The complaint was made before sod filed (n the office of one James
McKinley, s justice of the peace in and for Davison county, South Dakota,
and by sald complaint It was sought to charge said Fred Oates with the
orime of smbezzlement, The facts sot out In sald complaint show that the
complainant, Herbert B. Cheadle, on or about the lst day of October, 1805,
sold and delivered to sald Cates s team of horses at the agreed price of
#$100, the ssld Cates to pay the sald purchase price by delivering to said
Cheadle twenty tons of corn stalk fodder st the agreed price of 85 per ton, .
and that If sald Cates did not deliver the whole of sald twenty tons of fodder,
that he would execute to sald Cheadle a note for the balance or
‘between the fodder so delivered at the price above nsmed, and the agreed
price of the horses, and secure the payment of the nots by a chattel mort-
guge upon one corn plow, one stirring plow and all his household goods.
That sald Cates delivered but five toos of sald fodder snd falled to make
and dellver sald note and mortgage sccording to said sgreement.

REPORT OF THE ATTORNEY-GENERAL. 85

of South Dakota, as undoer the statutes of most of the

mﬂ'mﬁ:‘r - “.{n“: d with embexsl 1 must have boon au agent, elerk
or servant and must have come into the possesslon of the money or chatiels
alleged to have been embeszled, by virtus of his employment in such capa-
ollyy, While embezzl t 1s defined by the of South leo;::n
“ the fraudulent appropristion of proparty by & person to whom it has n‘;
intrusted ' (Complied Laws of Dakots, 1857, soctlon 6766), yet by seotions 67

to 8501 it will be seen thay the crime of emberalement oan only ba u‘:l
mitted by persons standing ina rolavlon suok as agent, ulorklor mul r:ad
the party whoso money or property I8 bexzied. By the refo -
1o, the statutes of South Dakota make the mizsppropristion ol money
property by a common carrier, & tlruum.lmlc:;:‘gl::\a;:::)r:ht:: :o‘::nl:

emen proas oy
?“:..m.“l 4 t::; &-“ t-‘ . “It s ..? el def that tho property was
appropriated openly, avowsdly nod uader o claim of title preferred in good
b such clalm is untenable.

hl?;;::nt;ht:‘:‘w:nm?m laws of 1857, as [ have no later edition at hasd,
Sectlon 24 of the ensbling aot (spproved Februsry 24 18850,) the aot of coo-
gress under which the territory of Dakota was divided into North Dakota
and South Dakots and both admitted into the union as states, provides ﬂ;n
gl laws In force made by sald tarrilory, st the time of thelr admission
{nto the unlon, shall b in force in sald states, excopt as modifled or L

by this met, or by the constitutions of Lho states respectively. 1 have
examiped the act relerred 10, the constitution of the state of South Dakots
and the acts of tho logislatare, and find no change In the siatutes affooting

e orime of embezslement.
. 'x?:o facts set out In the complaint ehow u sule of the property alleged o
have been cmbézsled. The parties did not stand I.; :;r-lulqn ol mlal‘:r
t or principal snd 1; no relatlonshiy

?:dhu‘r:“u: ;hn’ (:am'-:auod“r.:nlnzau hls part of the coatract, but If he
entered into the contract ln good falth, his fallure to il the same would

uot j bim 0 & i p ! Kvan though be did not enter

{ort she contract in good faith, such fact would not make nim gullty of the

char, in the complaint

“L;-y wuzl:ldm {s that the facts stated In uh! mrhlm ahow ul'l!.ml-

tively that suld Cates ls not guilty of the orime and In my op

& warrant suthorizing his removal from Lhe slate should sot be lssued,

Yours respectiully,

MILTON HEMLEY,
Attorney-General.

WHEN A BILL FASSED BY THE GENERAL ..l.ll‘!m'!
BECOMES A LAW ion of the
ptudﬂﬂlnhd.‘lwmm
Drs Morses, lows, April 22, 1690
.r.mm,nmqmmmm
mmnan: S1i—Your favor of the 21t lnst. at haud, In -m yoo submit o
§ i westlons, npon which you desire my o >
m;::at'.?,—::hh{l? cams 1o the governor oo '.I‘udl;. Aprll Tuh, Tv u-‘hh
tntention w let the bill # law without his sig On

. ¥




T
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the 11th, the day of adjournment of the general assembly, when the gov-
ernor was about 1o send the bill to the secretary of state, as provided by
Inw, it was found that the bill had not been signed by the presiding officers
of the houscs. The defect waa remedied on that day. What Is the legal
status of the bill? In other words, did it become a law oo April 10th (n
accordance with the provision of sections 15 and 18, article 3 of the con-
stitution®"

In regard to this, I would say seotion 15 provides: ' Every bill havisg
passed both houses, shall be signed by the speaker and president of their
respective houses,” The mext sectlon provides: * Every bill which shall
bave passed the general sssembly shall, before it becomes s law, be
presented to the governor,’ eto.

[t will bo notlced that the signing of the bill by the presidieg officers of
both houses 1s y. Such signing Is an henticatlon of the bill,
practieally a certificate of the fact that it hus passed both houses. The
governor would have no right to assume that the paper presented to him In
the form of & bill had passed both houses of the geseral assembiy, without
the signature of the presiding ofMcers thereof. Suppose the governor
would approve and sign & bill which had not been slgned by the presiding
officers of both bouses. Would it become a law? 1 think thers could be
but one soswer; that It would not. The governor Is not authorized to
spprove or disspprove a bill until such time as It shall have recelved the
signatures of the presiding officers of both houses,

My conclusion is that the bill, when It came to the governor on April
Tth, was not & bill of which he could take cognfzance. It dld not become
80 until the 11th, on which day It was signed by the presiding officers of
both houses, © quently It did not b & law upon the 10th.

I think it,should be treated as if the blll were presented to the governor
for his approval on the 11th day of April, when it came into his possession
duly signed by the preslding officers of both houses.

Secomd.—"" A bill comes to the governor with the following enacting
clause: ' Be it onscted by the G 1 Assembly of Towa.' Is the defect
{atal?"

Thivd.—'* Another bill omits the word ‘general’ from the enmoting
olause. Same question as in No, 2.

I will consider these two togeth Sectlon 1 of article 3 of the con-
stitution provides: **The siyle of every law shall be—' Be it enacted by the
General Assembly of the State of Ioca.'™ It will be observed In question 2
that the words ‘‘state of"" mre omitted and In No. 3, that the word “general”
is omitted.

Among the constitutlonal law writers and declsions of courts, there has
Biitironaki At : ot ) 7 PRy yox

o the p 'Y
or directory. [ have no question in my own mind that the greater welght of
of Iutd ara d

suthority holds that the provis ¥
There are some declsions of very resy la courts, b , which make
u distinetion between what is called the essonce of & law and the form; and

hold that s p of the i which relates to the essance of tha
law ls unguestionably mandatory, but those provisious relating to the form
alone sre directory. There appears to be force sand reason in this distine-
tion, but it {5 not necessary to enter into this discussion.
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Id be con-
ith the ldea thas all constitutionsl provisions shou
’MI mmd»m!“ e hl:ld binding wpon the consclence ol leglalators, and the
political and judicial officors of the atate, as well as all eltizens. The ques-
tion presented, however, s not #o much the construction of the constitution
th lieation.
- T:ﬂ“;{‘:\-‘lﬂl :ommuuuu provides, '/ The enacting oclsuse of every 1.::
shall be, ‘ The peoplo of the state of N“‘d.i mprrn::w:' 1: ::::: -
ssembly, d t as follows:'"" The eoacting el
:mllw:t{he ‘:v::l‘: " Sennte and.”’ Tho Nevada suprome court held that
such omission was fatal.
State 0. Rogers, 10 Novadas, 250, R
T il -
In Siate v. Wright, 12 Pac. Rep., 708, with wimilar ﬁonl pr
slons, n henvy pen stroke appeared through the words, ‘' Bo It ena;::nd‘! l:d
the supreme court of Orogon held it was doubtless dono surrepiitiously 1;
some irresponsible party, and |t was held that the lagislative 1c_mm 0w
tod 1 h manner, .
Mll?;;‘:?v. H:r;-,ml‘l} Misa , 208 (202-3), 1t was beld that the oonlﬂtl;tlt;nml.l
pravision as to the form or style of the act dld not exolude the use o :M”
other phraseology or torm. The constitution of Missiesippi had » pw“t -
slmilar toours, ' The styloshall ho—'!Be l;unm |:\:I &;;lt::ll:o:::la‘tlur:“‘m
tato of Mississippl.' " 1n the nct before t em“. n e
::y lt:: Legislature of the siate of Mississippl.” The court |:a“ 1::;:
are no excluslve worda in the Ml:“‘ri:lnm':ﬂ?;md e {ol.dlnl-
wage, and wo think the intentlon o
mgclum 10 be direotory ooly. 1t is necessary that avery law should nh.:
on its face the suthority by which It is sdopled and promulgated,
thst 4 should clearly appear that 1t Is intended by the leglslative 1::1;:!
that soncts it that it should take effect asa law. ‘Th'ua.w ul.m‘-
fulfilled, nll that lssbsolutel y I8 axp Vi s e
musafﬂw Itution Is thereby wsut 1all mjp with, and ¥
PR sufliciently declared.”
'm'r;‘sml:mhnﬂ constitution provided: *'The wtyle of all laws c:r“ lhll:
sbate shall be—‘Be (s cnucted by the General Asembly of l:“mal.uﬂ. M
the law presented to the court tho words, * by the Gane u-zm S
Maryland,” @ld not appear. The court sald: ' Belog satisfiod that i
words, by the General Assembly of Marylaod,” are not al the essenco ol
substance of the law, but thelr use directory only 1o the lagiulnu:o. :
t, L of thelr omissi from the emactment, declare the lnw in
uestlon uneonstitutional.” )
. Admisting, however, that all the wwmm'ni‘ the uwmuo;tm mnlnu L
datory, tha lon arises whether the oml of tha words l‘H'Ddh
nuﬂtns 2 sud 3 aro s materisl defeat? The suthority by which the hl:
l..la promulgated sufflalently appoacs. There can be no mon:{l:hm’
that the general ussembly intended to comply with the pmulmh“ oo
ssitution in the style of the bill, and l.n my oplalon, there bean

sEBOBCO
1 with the They do not go to the

of the Inw. Evidently 1t i a clerioal error. The law Bmm‘:‘mﬁ;
things which do not go to the or those

'blil, whers will be the
errora. n.nnhomhdwmhulrt‘omh  she
ﬂ.::m:whl.uh wo may stop? Suppose & Y17 was not orossed, and 1
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was not dotted, or & word spelled wrong in the enacting clause, would it be
::dtnl:;ﬁu::;:;he bill falled to comply with the constitution so as to be
The constitution was designed to lay down gen i!
rights of the people might be better p’:ubocl.ed‘f lnedr?c::?a;;hkl::x
intended to thwart the will of the legisiaturs because of some clarical
error. Yours respectiully,
MILTON REMLEY,
Attorney-General.

TAXATION -PUBLIC OFFICERS - Duty of county audi upon recei
ing notice of fer of p ':r,. ‘,.::wl.l:':umod &
aguinst snid property.
lowa Crry, lows, April 27, 1868,
rm[;. Lovejoy, County Attorney, Jefferson, Towa:
EAR SIR—Yours of the 24th inst. at bacd, in which you
strucsion of section 868 of the code as amended by uupu::so:':e::tn:o
T-ron_ay-rmnb Geoeral Assembly, upoa the followlng polnts:
mﬂmr— If the notice contemplated ls served upon the auditor alter the
o'n:o:ml:;l‘::e {s he obliged to go into the treasurer's office and asscss the
syt tax, the property haviog besn trandferred before the tax
Secomd.—"' After the tax becomes due, does the service of
N the
him suthorize or compel him to reloase the party originally m-ndm :19‘3
the tax from such tax upon the tremsurer's books, the properiy having
bean transferred befors the tax became due?''
"l‘lrulaﬂiou as amended (s as follows:

" taxes upon roal estate shall, as botween vondor and purchaser,
become a lion upon such resl estate on and after the 3lst day of I:)mmbnr.
in ench year. And when s merchant orotber person assessed with personal
property ooly, ehall sell or traneler in bulk any stock of goods or merchan-

dise, after the tax it have ble and i
such unpald taxes shall become a len upon such personal meﬂ. e
poegession or under the 1 of suoh purch |‘t:l‘r d. P and wh: ::;

such transfer occurs after the assessment and before such tax becomes
due and can be pald, the suditor shall, upon nm.\::mg glven to him,
ohange the name a8 10 the owner, nnd any such tax shall ba collectible
agalnsi such owner, purchaser or vendee, the same ms If such personsl
ptnpnrl“ yhﬂabuulmuhhwhwnm"

. e amendment to the section made +
bbmdwm'hww_mm,ﬂ”’uzﬁmm“ mmu@m
persons who had personal property only. ‘I‘hummlnuzuiw&-&-
tress and sale of persooal property did not make the tax u llen upon per-
sonal property nntll seized by the The d affeots goods
sold by those p who nre d with p | property ooly, and
does not apply ln cnse the seller of a stock of goods has real uhtal;&hu
thaa his homestend tohlm. Itis intended 10 give the treasurer
the means of ‘collecting the tax, In cass of u traneler of the property taxed
m:b‘:‘mmuhm!shm bhas no real estate upon wh‘llh'
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Section 43 of the code makes it the duty of the auditor to deliver th
tax 115t 1o the trossurer on or before the 3lst day of Decembur, and take
his receipy therefor. Taxes may be pald at any timo aftor tho tax lisis go
into the kands of the treasurer, and 1t is \he duty of every person subject o
taxation to go to the ‘s office | the first Mood
of January and the st of March, and pay his taxes. (Section 867.)

1 know of no authority for the auditor makiog say ontrios in the tax lists
after thay pass into tho bands of the treasurer. He holds the troasurer's
rocelpt, aod under section 844, most make and certify & statomant of the
aggregate valuntlon of lands and also the sggregato amounts of esch sepa-
rate tax as shown by sald tax books.

11 one wants the entry made by the suditor, he should glve the notioa
before the tax books leave the auditor's hands. Hence, ln answer 10 your
first question, I would sy Inmy judgment the auditor has no nuthority to
go into the treasurer’s office and make any entry In the 1ax books.

1 wonld snswer your second question In the negative, 1 do not under-
stand that the section se amonded releases the person ownlng the property
At tho time It was nesessed against him from the obligation to pay tho tax.
This sectlon does not change the law making one linble for the sssessmont
on property owaed by him the first day of, January, but ls only & provislon
to securs the tax levied in the cuse named.

1 would not 1lke to say that if the purcbussr were obllged to pay the tax,
he might not recover from the seller. The changeof thename of the owner
may bo only for the purpose of baving s memorandum #0 68 to kosp the
tromaurer in mind s to how the tax may be eollooted,

Suppose a case. A, with 810,000 in cash on the Lstof January, ls assessed
therefor, Say, on the lst of June he purchases therawlth o stock of goods
from B for §10,000, and the notice relerred to in sald sestion is given to the
auditor. Wil it ba contended that he becomes primarily lisble for thetax
on the cash assessed to him und also for the tax asacusod on tho stock of
goods which he bought oo Juse 1517 1 think ot The ssotion, as amended,
may require him to make provision so that the tax of B shall bo paid. At
loast hio shall take the stock of goods subject 1w tho llen created by sald
seotion 11 B has real estats, then the section doos notapply.

[ am very clear, however, that the auditor caanot be required, after the
mx payabls, to ghange the name of theowner on the tax book alter
the tax books have left hils hands,

Yours respectiully,

MiLTON REMLEY,
Attor

DOMICILE - INSBANE PERSON-How & domicile may be soquired.
Dis Momses, lows, April 23, 1896,

C. H. Kolley, County Attorney, Forest City, y

DEAR SiR—Yours of the 17ch Inst. failed 1o rench me 1o time to comply
with your request legraphiog an and at the oarllest possible
moment [ reply. You submit substan dally the followlng state of faota:

' Deocember 29, 1802, one Oliver Thompson, 8 resldent of your county,

was sent 1o the lnsane ssylum st Indep On bor 25, 1804, his
father went to 1 d and the patient was turned over tw bim sad
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brought back to your county. Sometime in the month of March, 1885, the
father moved to Presho county, South Dakots, takiog his family and insane
son with him, whera they have botn sioce resided.

In September, 1885, pr dings were had in Lyman county, South
Dakota, to which Presho Is attached for judicial purposes, before the board
of insanity, and Oliver Thompson was agaln adjudged insane, and wastaken
In eustody by the sheriff of Lyman county, snd has sloce been In his charge.
Ollver Thompson s an unmsrried man, and has atall times, exeept whenin
the Insaoe asylum, and the time that he was in the custody of the sheriff
of Lyman county, been s member of his father's family, The sheriff of
Lyman county brings the person 10 your county and wishes the commis
lopare of insanity of Winnebago county to take charge of him."

You ask my opinlon 8s to the lability of the county under the facts
stated.

It Is undoubtedly true that the domicile of a person is notlost until one
Is woquired elsewhere. It 1s alsotrue that s person of full age who becomes
insane snd has no volition in the matter cannot change his domlicile. It is
also true that the domicile of & minor changes with that of his parents.
These are the general roles.

It has, however, been held that an Insane person who contloues In his
father's charge and as & member of his famlly, Is the ward of his father so
that when the father changes his domicile, the domioile of the insane per-
son is changed llkewise.

I presume thst there Is oo question that the father and Oliver Thomp-
son resided io South Dakota s sufficient length of time tosecure s domiclle,
‘The domicile of the father belng In Winnebag ty prior to his l,
he having charge of his son from Infaney up to the present time, the son
never having elected or chosen a place of domicils, other than the place of
his father's domiclle, under both English and Amerlcan oases, his domieile
would not be in Winnebago county, after be had remulned in South Dakota
& sufficlent length of time tonequire & domielile there.

B Hon T 1 tion 342,

Haolyoke v. Hawking, 5 Plek., 20,

Ho was, as I und d it, never ipated from his father; was
always & member of his father's Iamily, and in fact has never chosen & place
of setbloment, Bo far In life, that place of settiement or domicile has been
chosen by his father. If I und d the facts tly, the case is an
exception to the goneral rules above stated.

If the young man had chosen a place of resldence wnd had been emanol-
pated from his father, ceased to be & moember of his family, & diferent rule
would apply. Other questlons of fact might enter lnto ft, It it could be
shown in any event thav at the time he went to South Dakota he had mental
capacity sufficlent to chose his place of settloment, the fact that he after-
wards became Insane, would not defeat the cholee thus made.

Under the statement of facts, It 15 (mp for me to definitely deter-
mine tha question more plainly than stated above. [ thick, from the facte
stated, that he bad scquired a settlement or domliclle in South Dakota, and
the commissloners of insanity ln your county, in that case, should be under
1o obligation to take charge of him.

Yours respectlully,
' Mivron Rexiey,
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SCHOOLS, BOARD OF DIRECTORS -A board of directors has mo
suthority to make a t for the ploy of &
superintandent for a period of five years.

lowa Crry, lows, April 27, 1898,
. W, I , Cowsty Attorney, Waterlon, Imea:

: ch&!l‘;.:;—i'm‘r’hvor of the 23d inst. at hand, in which you state that
the superintendentol the clty schools was slocted in 1803 for Gve years He
held a state certifioate for five yoars dutod Javuary 1, 1801. Durlng the l::ll.
two years tho majority of the people have lisen apposed to the :upermak d
ent, and now & majority of the board aro “Pl;ﬂﬂf to him and bave nske

i resign, There are two questions lavolved:

- u?'i(‘;m h:‘n Did the board have s right to make s contract with the supar-
intendent for five yoars when no momber of the board was elected for more
than three yoars? Thoother is: Had the board a right to make & contrack
with the superintendent for & longer time than the life of his cortificate,
even though he were granted a new sartlficate after the sxplration of the
P - that the polloy of
First.—Replying to the lus question first, [ would say

the 1:: is m'.': fm :w'.hnr shall be employed who doss not have s oemm:lu,_

I » certificate is held by the weacher during sll the time that he 18 toaching
b that that ls suficlent.

“h:rl;nl.:icf'x?;: :s:oquullou is, hnd the boand nut'h_nrlu.w ennmrhl:t; B

contract for five years I"urd\.‘nu ploymen : of & SupoT e T M .w
thorlzes the boasd of directors to employ J

::lplt::yl:g janitors, furnishing fuel sod pehool supplies. This 1= nllqnn

tloped. The election of direetors ocours every year, so that the p:oy ; m

glve expression to thelr wishes In regard to the mngml:.:;.
trol of the schools, The direotors sre required by law to mal . Lita-

ments annually and publish the same, o that the electors may - w;‘ubm
the expanse of the sohools. The annual eloctions are lnol:n‘d:.d or the peo-

ple to make of i u!dd: d—." or ppro 2

of school affairs by the board of directors. -

dent of eity tor five
11 » contract ‘bo made with s super

years,why not l':::‘vant;vﬁn? 1t s contract oun bamade ‘“hm:iﬂ:, mnn;:

not a like contract be made with ulr\kha“u;uh;n mm;t‘:dh“h: i:?

ftors and carpenters to do repalr work, n eontract

ting the waota of the
and fuel, and, in fact, every contract antloips

E:Le:nll tor the entire tweniy-five y'un:? Ir‘t_hh m:“ be done, then subse-

ilm'lm m;:dgme. o ;&. suoh :::mr nre ponbrary h'rho inun and splelt of

g board would
of directors in office throee yosrs ago

:ba;::r:. thru?: iojdeen -ol performing the fuoctions of their offfes which

the law intended them to perform. [ ses nothing in the n;tmledo cb::h

leads me to thiok 1t was intended that the board of direotors should emp :
teachers by contract runniog for more than ons year. They only have soel
thority s ls glven them by law, and whils the law dows not Hmit thelr

::mrlg to tno year o express language, yet, under the spirit of the law,

it seems to me it shonld thus be limited. Certainly [t should not u“und

beyond the time that the majority of the bourd hold thelr offive, oy
cannot bind their successors,
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I have found no case directly in peint, but & sumbe
» rof authorit’
enunclate this priseiple, I think, could be cited. In uy.jl:ld:l:b:l:: :]:::::

tract for the employ of & super} for 8 ugal
poliey, wlira vires and vold. F;‘mmu mpuctl’full;l,! O s
MiLToN REMLEY,
Attorney-General,

CLAIMS —Certain claims being costs taxed against the state in suits
brought by the board of railroad comissioners should
be paid by the state.
Des MoiNes, Tows, May 1, 1996,

Hom, G. W, Perkins, (. L. Davidson wson, Poad iasion
ers, Des Muines, Towa: e E N o o ;

GENTLEMEN—You my opl as o whett costs

q P certal
against the pl.ll.llﬁl‘!’. thn state of Iowa, or the bosrd, should b:tudltad“:;:
pald by the out of the apj istion made to defray the

expenses of litigation, One of the oases referred Tormed
.I;'r;ugm to enforoe the order of the board lo-regard :;:o.\:ﬂhud u-'i::-.
.n?thafcuu‘ were brought in the name of the state, or the board of wn-
g d 11T rallroads st Council Bluffs, to enl: order
of the board in regard o jolot rates. In each i Vgl
nu;:l it, were taxed to the plaintiff. A=
e authorlty of the board to bring actions in |
s
1:; u;.s |u‘;: Is d-;lud from eections 16 and 28 of eha::;;;:‘zl::::;n:
e Twenly-secon: 1A bl !
) ¥ 28 of the sot relute
brought to recover peoalties for extortion or unjust d.imﬁll:lmbnl o anl::
pl:ir{d&d by sectlons 26 and 27 of the aot. Under section 16, bowever, Ilt is
:' @ the duty of the board of ralirosd commissioners to bring sn nﬂ'nn to
vaa?ie h::::do;dar or hr:;]lulmmanl of the board. Under this sectlon
%5 authority to make an order, whet! I
l‘:ldarlud from chapter 25 of the laws of the 'I‘wus:-uoun‘ hdﬂt-i: n?n?m
ly or some oiher statute, the board ls suthorized by this act to enforce the
wd-srlblhr';w proceedinge iu court,
ults having been brought by virtue of the authorl i
16, the costs and expense of such sults are provided for g':o‘:::.;l of the
aot  This seotion 31 “appropristes $10,000 or so much thereo! us may bo
hmmm&:mm the necessary expenses of the commissioners in making
- e prosecuting sults, and 10 pay all necessary costs attending
In my jud, the claim submi 0 me shou audis
judgment, 1d be proper]
by the commissloners and pald by » warrant lssued by the -w:n\ﬂ:
upon the requisition of the commissioners,
1 return the bill herewith.

Yours respectfully,

MivTon REMLEY,
Attorney-General.

.
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PUBLIC OFFICERS WARDEN OF ANAMOSA FENITENTIARY
GIVING AWAY BTONE —Authority so to do. Liability therefor.

lowa Ciry, lowa, May 4, 1580
M, W. Hervick, Esj., County Attorney, Monticello, Jowa:

DEAR S1R— You request my opiafon upon the following statament of facta:

i Last Ostober Warden Madden gave 1o an employe of the penitentinry
foar csr-londs of rock, the same being what ls onllad robble stone, all pro-

d for building purposes. Ho caused It 1o be loaded on the cars by

convicts without charge. 1s the warden, for such nots, llable to Indlotment
for & violation of chapter 20, laws of 1874% To what does ‘such stone’ in
the fourth line of said psge refer? U not so liable w0 Indictment, Is he
lisble for the ¥iolaslon of sny provision of the statutes?™

In regard to this I would say the title of chapier 20 clearly Indicates the
purgose, viz @ " For the breaking and loading of stone by conviel labor at
the Apsmosa penitestiary and the state quarry 1o bo ueed In improving
highways and strests by macadumizing.” Seotion 1 of the net apparently
contemplates that all refuse stone whigh is not used for bulldiog purposes by
the state shall be broken up lnts macadam. deotion 3 provides for the fur-
nishlng of such broken stono to any county, township, road distriet, town or
city. Sectlon 2 seema Lo contemplate the event of many counties making
appliontion therefor. Taking the entire act together, 1 would not say that
1t was the duty of the warden to broak up stonc {nto macadam unless there
was demsnod therefor, or future orders to be filled. In prosecuting the
work of the state, stone of & certain kind belog nesded, thero might be a
great deal of refuse stone not used by tho state, sod lo advance of the
orders from counties, awnships, ete., who are entiuled i receive the
broken sicne, [ csonot think that the leglslature {ntended the work on
the state bulldings to by delayed uoul all of the rofuse stone wihs thus
broken

1n the list sentenca of section 3 of the sct, the phrase, ‘' such stone,”
occurs twice. The requisisions for such stone (that 1s, stone brolkeo suitable
for muoadum) shall be filed 1o the office of the wardon und he shall fill the
same o rotstion in whe same order us they are received by bilm, snd none
of such stone (svidently stone broken for mucadam) shall be used or dls-
poned of for any other purpose whatever, exoept for the ase of the state and
sueh purposes a8 are named in sald act. [ do not think that this rfers to
oy stons other thuno that which may be broken for macadam. The evident
intent of the leglalsture was that countles, oltles, etd, sboald have all
macadam that was broken up so that shelr orders might bo 1 led.

1t will be noticed that disposiog of ** such stone ' 18 not made & erlminal
offense and there §& no penalty for & violatlon of this aet in itself.

by the aet of the warden roferred to. Ho ls the general superiatendent and

finanelsl agent of tho siate. (MeClain's code, sections 6141, 8147 and 8217.)

He must have considerable latitude. 1t may bo that the stone loaded upon

mumw.uuhuwndnmhuu.uﬁthuwmithnnmthom
wu'mrmahnnuryhgbwwlhnvumdmp.

You will probably recall that chapter 20 of tho sots of the Twenty-fifth

1 A by, was d during the ' good roads " agltation. 1v was
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then thought that many counties would jump at the chance to get macadam
by paylng the freight on it for county roads. The result in this respect does
not meet the expectation. It would, In my oplnlon, be the shesrest non-
sense to require the warden to break up stone and pile it, not knowing
what would become of It. If there Is an excess of refuse stone beyond what
is neaded for d I can iveof & ditlon under which it might be
perfectly proper for the warden to give it to anyone who would take It away.
1 cannot, without knowlog more of the facts, say that the warden scted
improperly, much less criminally.

If there s any law violated by said act, sections 5274 and 5275 of M "
code might avthorize an indl for & misd s but [ do n:f::ll:l:
the sct complained of was probibited by any statute that even under these
sections the warden could be punished.

Yours respectfully,
Minron REMLEY,
Attorney-General,

PUBLIC OFFICERS SHERIFFE—-COMPENSATION —Sherifl
deputy must attend d ict court; perfi duﬁub‘yhﬂ;m
If deputy sheriff attends court instead of sheriff he cannot
recover compensation ns bailiff.

Iowa Crry, Towa, May 4, 1806,
W. E. Gray, Esq., County Attorney, Rockwell City, Towa:

DeAR SiR—Yoor favor of the lst inst, at band. You ask my oplnion
upon an agreed statement of facts relative to tha right of & deputy sherifl
to aet a8 bailillf and receive pay ss such while he is deputy sherllf, Enclosed
I send you & copy of an opinion upon the same subject which was given to
H. F. Arnold, county attorney. It covers nearly all of the polots raised by
your statemant of facts,

Let me add, bowever, In the first place, you say your county has less
than 28,000 inhabitants That being so, L do not nnd’;rillnd lhl.l.?!m county
must allow a salary to the deputy. sSection 3 of chapter 75 evidently relates
baihalhnrllﬂhrdnrmdwln section 2. The title to the act indicates its
purpose. It waa not to suthorize the board of supervisors to the salary
of a deputy except in those cases where the fees of the lhorir’m tarned
into the county treasury. It is evident to my mind that the legislature

pever intended that in countles having less than 28,000 inhabitants, the
lb;ri.ﬂ:‘brt::nmwtheleaMunauumue passage of this act,
and in to the deputy should be provided with a salary

am correct in then the pay of the de sheriff in
stands exactly in the same position m;inmﬁmmf:m
76, acts of the Twenty-fifth G 1A bly. HI ion ls & matt
of contract between himself and the sherifl. Ha dos the sherlff’s work
and the sheriff is entitled to the fees that he earns, and the county has
nothing whatever o do with his appolntment.
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Undor section 5062 of McClain's eode, the sherlf is allowed u salary for
sttending district court, ete., ln such sum as the supervisors may fix
between §200 and $400, It becomes his duty, then (MoClain's code, seotion
476) 1o sttend the district court while in session, to preserve good order, and
%0 mot ss the ministerial officer of the court. 11 he cannot do so personally,
then his deputy should attend for him, and while so attending Is perform-
Ing sheriil's dutles.

I think it ls unquestionably the sheriffs duty elihor 1o persooally attend
the court or o have & deputy thero, and where he s recelving the eotire
fees of his ofce and the salary Gxed by the board for those sarvices, he ks
pntitled 10 no other compensation, whether It ls performed by himself or
by his deputy.

Tho case of Bringolf v. Polk County, 41 lows, 554, holds that for services
performod by the baillf, the sherill ls nol entitled o pay therefor. The
court says: * 1f the shorlff employs them (the bailiffs) in the servieo of
papers for which & foo 18 allowed by law, they and not the sherlfl are ontl-
tlod to the fees, which must be taken into sccount ln fixing thé amount of
their compensation. This will prevent the sherifl from performing his
duties by balliffs pald by the county; sad at the same time recover lees for
for the services performed by them.)'

Your statement of facts shows that the sherl has allowed the depuly
sherlff £100 a year as jailer of such county, and that the deputy sherifl vor-
bally agreed that if the board would allow & componsation for the jailer, he
would pot ssk for & salary. Under section 474 of MoClain's code psrt of the
duty of the sherlft is to *have charge and custody of the jail and other
prisons of the couniy, and all the persons in the ssne.”  See nlso McDonald
v, Woodbury County, 48 Tows, 404. His services as jallor aros part of the
dutles of his ofies, and the allowance by the board of $400, which Is the
limit which they are nuthorized to allow under section 5002 of MeClaln's
code, and 8100 {n sddition thereto s in exoess of thelr snthority.

Under the facts stated, he would possibly be estopped from sasorting that

be was not performing the duties of deputy sherlff all the time.

Under section 470 of MeClaln's code, the sherll nppoints the balllfs.
The court ouly ines the bor which are y. The ninth
fact stated, viz, ““that if o sherid had been in attendance during sald term,
he and one balllff could hnnprl‘nmdallthndmlurqulrdh,und
court, and frotn the elghth fact stated, “one balilll was appoloted besides
1w Baker, the deputy shorlf," makes it app that the appol tof
Jra Baker, the deputy sherlll, as balllff was for the purposs of dlsoharging
vhe sherlils duties and enabling him to secure pay from the couaty, which,
as deputy sherlff, he could not obtaln,

My \uston from the sutboritios ts that the sherlll or his deputy must
be in sttendsnce In court all the time the court s In session. Second, that
the sherlll cannot perform the duties of his office by balliffa. Third, if the
deputy sherlfl, d of his principal ds upon the court he cannot
recover componsation as baillff,

1 cannot think thst the luw ever intendod that the sherlll, having
loupldthnumoofnruwnlmud the fees attached thereto, and smploy-
ing o deputy 1o sasiss him, who is clther sarning foes for servicos performed
mdlnhurglunhuhﬁuahhlhlﬂn‘nammwﬂiﬂh-mg fees,
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can, directly or Indirectly, by appolnting his deputy a ballift, secure through
the county compensstion not provided by law.
1 retura you the sgreed statemsat of fucts, contrary to my usual custom,
but I request that you send me a copy thereof,
Yours respectfully,
MirroNn REMLEY,
Attorney-(Feneral,

JURISDICTION OF A JUSTICE OF THE PEACE to try cortain crim-
inal cases where the defend is charged with king
illogal sales of liguor,

Iowa Crry, lowa, May 5, 1886,
Owen Lovejoy, By, County Attorney, Jefferson, Towa:

DeaR s18—Yoursof the lst inst. st hand, calllog my attention to section
2, chapter 35, laws of ths Twanty-third General Assembly, and also to sec-
tion 1640 of the code, nnd you ask:

“Hus u justice of the peace jurisdletion to try a d for glving
away or dispensing intoxieating liguors in violation of sald section 2, chap-
ter 36, laws of the Twenty-third General Assembly, and If so, doos the
above punishment provided for (o section 1540, apply to such cases? "

In regard o this I would say that section 12, chapter 35, provides:
' Every permit holdes, or his clerk, under this section, shall be subjecs to
all the penalties, lorfeitures and judgments, and may be prosecuted by il
tho proceediogs and wctloss, oriminal or civil, aud whether ut law or in
equity, provided for or authorized by the laws now or hereafter n force for
any violation af this mct, and the act for the suppression of | P y
and moy law regulating the sale of lotoxicating lquors, sad by any and all
F dings applicable to sach Ini inst such parmit holders,
and the permit shall not shield any person who abuses the trust imposed
by it or violates the law aforesald."” .

This seems to be us full and explicit ss lnnguage can make it. 1t will ba
noticed that section 1540 of the code, only applies to those persons who have
not o permit.  Itis d fn State v, Dowglis, 78 lowa, 270, as applleable
only to the class of persons not holding permits. [t will bs notlced, howaver,
that sectlon 1542 is not limived to p holdlog a permiy, and the same ls
true In rogard to section 1543 of the code,

Your statement of fwets does not inform me whether the defendant
holds & permit or not. | am of the opinlon that if & person not holding &
permit violates the provislons of section 2, chapter 35, laws of the Twenty-
third Ge 1A bly, he is ble vo the punish provided for in
section 1540 of the code, and s justice of the peace has jurlsdlotion to try
the case. He ls also liable under section 1642, and o justice has jurisdic-
tion for the firet offense. He could also be indloted for o nuisince under
section 1543,

It, however, the person holds a permit, he would not be liasble Lo prosecu-
tlon bafore a justice under section 15640 of the code, but could ba prosecuted
belors & justice noder section 1642, and be indicted for keeping a nulssnce
under section 1543 of the code,

Yours respectfully
" Mrurox REMLEY,
Attorney-General,
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1. FISH LAWS—What method of flshing prohibited. 2. REMISSION
OF FINES-—Who has power bo remit same.
Dxs Mornes, Towa, May 8, 1506,
Hown Geo. E. Delavan, Fish Compussioner, Estherville, Towa:

Drean Str—Your favor of the $th inst, st band, in which you ssk my
oplalon as to ** whether usiog a spoon hook with threo hooks attached or
mades by welding the shanks of three hooks together, would be a violation
of sectlon £ of the fsh laws passed by the last genoral assembly?"

Sectlon 2 Is; * No parson shall use more than two lines with one hook
upon each llows, for still Gahiag, trolling or othorwise.™ Throeo hooks upon
one lioe would be a violation of the statute. Welding the shanks of the
hooks together does not change the character of the hooks. They are still
thres books, and 1 think without guestion would bo s violation of the weo-
tion of the statute reforred to.

You also nsk, ** Has a jostlce of the peacs power to romis the flacs of
eonvioted porsons?”

Unquestionably, no. The governor alone has that power. The board
of supervisors has no such power, or even to take less than the full amount
of the fine, Any aMempt to chaoge or remit a flne would loave the fine
axnotly ns it was before. Execution could issus, or s mittlmus lasue upan
the judgment, notwithstanding the pretended remission.

¥ tully,
ours roaped ¥, u -
Abtorney-Ganeral,

AUTOMATIO CAR COUPLERS What fills the requirement of the law.
Des Morses, lows, May 9, 15304
W.W. A rth, Eaq., Seeretary Board of Railroad Commissioners, Des
Moines, Towa: -
DeAk SiR—Your favor of the 9th lost, st baod, In which you my
upon the g ion, * Whetber section 1, of uh-‘:tu &1, of the ncts
of the Tweaty-lourth G 1 A by qul o o oar
vouplers, t.hm’in referred t, to be #o constructed thet the kauokles can be
pened orF ket for pling by & contrlvance operated !m.ntlullge nl_ﬂu
A In, vided the ordi M.C. B I pler, -
o which are opened by hand from the end of the car bofore the coupllag 1s
done, & subsiantisl complisnce with the lnw? "
unpur-mm;h-r.ml.dmmol the nots of the

~third G 1 y prohibited the use of cirs after the tme
mmu‘,mrdn  that are not equipped with safety or automatio couplors or
draw-bars, such ns will not ltute the going b the ands of the

cars to oon -wumphtm.bnlwmmmdlhmm"
m-:mmnmwshcmdihm-luuthdmm
A.mw.mumuw-umummrmwru.um
acts of the Twenty-fourth Genoral Assembly. You will note s material
change in the lsngusge of the two, This Istter section provides for the
equipment of cars ** with sutomuth uplers g0 d & oot to require
T ]
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any person or persois 10 be betwean the cars when the aot of coupliog or
uncoupling ls dove.” There is a sul inl diff b the old
section and the pew. The new lon, &s ded i that &
coupler whieh does not require sny person to be betwosn the cars st the
time the cars are led or led s sufficlent

I do not understand that this prohibits s coupler being used «bich
requires the knuckles of the coupler to be set by hand before the oars come
together, nor dos it require & coupler that has & contrivance by which 1t
may be opersted from the side of the car.

The sct of the Twenty-third General Assembly seemed to provide for
sach s coupler, That being repealed and snother statute enscted in lieu
thereof, shows an intent on the part of the legislature to change the law in
that partioular respect. The purpose of the law is to prevent the loss of
life and Injury to she persons of railrosd men engaged in coupling the cara.
The danger arises b of the b % giving away, or the man coupling
gotting his haods between the bumpers, or falling down betwesn the cars
when they sre in motion, snd the purpose of the law is 1o have couplers
provided 55 that they will work sutomatically when the cars come together,
80 that any person need noi be between the cars when the sot of coupling
is done. No possible dsnger could arlse from being st the end of the car
when tho oar s statlonary. Thecoupler can be set by opening the knuckles
of the statlonary cars with no danger whatsoaver; then, when the cars
are brought together, the coupling 1= done ically whether the man
{8 ten feet away or & mile distant

In my judg t, any coupler, b er It may be op d, which does
not requive the operator to be betwesn tha ends of the cars at the time the
act ol coupling or uncoupling is done, is sufficient in contemplation of the
law. Yours respectiully,

MiLToN REMLEY,
A

INTOXICATING LIQUORS — PERMIT-HOLDERS — With what officer
a permit-holder's bond should be filed. Effect of
mistake, if filed with wrong officer.

Drs Momves, lows, May 12, 1808,
W. M. Jackson, County Attorney, Bedford, lowa:

DEAR BiR—Yours of the 11th inst. at hand, requesting my opinion upon
the ‘' proper 1on of sectlons 6 and 9 of chapter 3, of the acts of the
Tweaty-third Genersl Assembly, with ref to the place of fillng the
bond of & permit holder,' and ask my op a8 to the ' proper dispositl
mmdmwu.mmmaumummuadmmw
with the suditor effect the liability of the suretles, or affect the admissibil-
demh-ﬁdmuunmmmmdmm?‘

'nmuuwmnﬂmmnmmrmummm
Buﬁonﬁwvﬂu\h“"thnﬂhmdnhﬂlhaowmmm
suditor.”

Sectlon § provides: 1 The olerk of the court granting the permit shall
mu-mumm-mmuammmmm
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aod other papers periaining to the grasting or r lon of the pormis,
and keep suitable books in which bonds and parmits shall ba recorded.”

This, without any other section, conveys the ldea that the bond itwell,
alter belng recorded in the proper book, should be preserved by the clerk
as & part of the records and files of his office. The provision of sectlon 5 is
unmistakable. There ls s conflict that [ would not undertake to reconclls,
but If we construe the two cases together, the bond belng recorded in the
clock’s office in = sultable book, he would sill have the record of the bond
in his office, and If the bond were doposited lor safo keoping with the suditor;
both provisions of the law would be more nearly satisfied.

Seoond.—1I do not think shat the validity of the bond or the lisbility of
the surctles, or the right to introduce it in evidence in any proceedings
where compotent, |s at all affected by the question, as to who is the custo-
dian of the bond. Supposs a mistake were made as to the custody of the
bond? Tho sureties are not prejudiced thoreby, nor does It affect the con-
slderation of the bond.

On o princlple of law that I can copeelve of, could It be contended that
the suretios were rolossed beouuso the bond was deposited for safe keeping
in some place that the law did oot contemplate, The bond belong recorded
in the olerk’s offce, the clork could glve s certified copy thereaf, which,
for all practionl purposes, would be sufficlent, bot the original would be nd-
missible in evidenes In any procesding if It be shown to be the origloal,

Yours respecilully,
MILTON REMLEY,
Attorney-Gleneral,

PUBLIC OFFICERS — SHERIFFS — COMPENSATION - Cortain feos
that may be charged by sheriil.

Des Moises, lows, May 18, 1806,
A. N. Wood, County Attorney, Grundy Centor, Tnea:

DEAR S1R— ¥ ours of the 15th fost. at hand, {n which you ssk my oplnion
upon the tollowlng questions, combining theee In one:

¥ I the sharl!f entitled to 82, under section 5MT of MoClain's code, in
sddition w theo feas allowed in section 5000, for takiog a prisoaer Lo the
penitentiary and making bl returns; aiso for taking & person 1o the lnsane
hospital under sn order of the commissioiors; also for taking a person to
e reform schiool under an order of the judge?"!

In reply 1 would ssy that the campensstlon provided for ia ssetlon 5000
of MeClsln's oode, for the duties therela named, 1+ siated o sald wection to
be **as fall P jon therelor.' loa 5047 of MoClaln's code, 1o my
judg ham no rels to such orders. The sherlfl o conveylog
prisoger | his custody from the cousty jall o the peniteatiary doss not
sorve aoy pupers, but on the othor hand Is slmply, s an exeoutive officer of
the court, disposing of the pri in his p lon s directod by the
judgment of the conrk. It |4 & misuse of language 1o say that u shorlff
porves s mittlmus. The mistimus is lssasd and placed in the bands of the
shorlll as hority for the warden of the penl y or the jsller to
recelve the prisoner snd retaln him In custody. He makes no return of the
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mittimus. He may take & ipt from the warden of the penitentiary for
the prisoner, bt sll the duties performed In regard to couveying the
prisoner to the penitentisry, or the reform school, or & patlent to the
Insane hospltal, are embraced within the term, “conveying & convict, or
patient,” ato.

Even If tho services performed were within the general class described
in seotlon BO4T, yet speclally naming the duties referred 1o In section 5060,
would, under well known rules of construction, remove them from the
genersl class and the special provislon would prevail over the general.
Under oo view of the law do I think the sheriff could charge anything out-
side of the provisions of section 5060, for the services therein named.

I do not mean to say that if a prisoser is not in the custody of the sherifl
and the sherlff must procurs s warrant of the court for his arrest before he
can be taken to the penltentlary, that he may not on such warrast charge
the 82 for service and such other fess a8 may be allowed by the law. But
where the prisoner is in jail or in court st the time the sentence is given,
no warrant ls needed and no service of any paper ls made such as Is con-
templated In sectlon 5047,

Seconid.—You turthor ask: *'Is the sheriff entitled to 82 under section
5047, for serving a mittimus, where & person is convieted by the district
court snd sentenced to serve & torm In the county jail, or ls it covered by
the fees provided by section 5054 of the same code?"’

The general form of & mittimus or “warrant of commitment,’ a8 1t is
called, is given In sectlon 5630 of McClaln's code. A porson sentenced Is
presumed to be in the custody of the sheriff as s ministarial officer of the
court. If he s cos on bail, he is brought into court by the shoriff from the
all. 1 cannot conceive how a mittimus can be served in the sense of serv-
ing an execution or & warrant. It ls simply & commaed to the sheriff to
receive the prisoner into custody and detain bim In the juil. The sherlll
could not serve & paper oo himself very well. Hence, I do not think a
mittimus |8 such an order as the sherlfl Is entitled to anything for serving,
tor there 1s no service.

Seotlon 6054 provides » small fee for the sheriff for esch commitment to
the juil. The law requires him to keep u jaller's book, stating the date of
commitment, the offense, ete. For iving the pri wod iog the
record on the jailer’s book, the law allows twenty-five cents. | think the
sheriff 1s entitled to this fee from whatever source the prisoner is received;
from the justice court or the district court. But I do not think he would be
entitled to & commitment fee before trisl, and afterwards the samn fee lor
keeplog the prisoner there after sentence.

Yours respectiully,
MivroN REMLEY,
Attorney-Genoral.
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BOARD OF SUPERVISORS NATIONAL GUARD-The board of
supervisors has no authority to appropriste monay to
build an armory for the use of & company
of the Town National Guard.

Des Moixes, lows, May 22, 1806,
E. 0. Ebermle, County Attorney, Toledo, fown:

DEAr SrR—Your favor of the 2ist lnst. at hiand, n which you sk my
oplnion upan Whs questios, whether or pot the board of supareisors of &
county are authorized by law to make su appropristion from the county
fund to ald in balldiog s armory for the use of u company of the Tows
Nallooal Gusrd? This is not 1he exact language of your inquiry, but the
substance of 14

In reply to this 1 will say the bosrd of supervisors ars by law given
cartain powers and authority, but sre limlted o thelr powars to the pro-
vislons of the statute. [ might compare them to agents acting under &
limited power, It ia an erroncous ldea that the bosrd of supievisors may
desl with the county funds or property ss frecly as as lndividual may do
with his own There must be sushorlty of law for everything dooe by the
board. Outside of the provisioes of law, they are without authority what-
SOeVer.

The county taxes are votsd asd lavied for the specific purposes provided
by law. The board of supsevieors would have no suthority todivert avy of
the money from the purpose for which they were muthoriged 1o collect the
samo. | Bod no provision of the ststute which would suthorizs the board
of supervisors 10 tax the pmdmwuumbamumwl
pompany of the lowa Natioaal Gusrd. Malntalnl » military company is
not one of the powers conlerred upon the county. However importast suoh
an organizstion may be is immaterial wo the inquiry. Tha state glves such
suppo -t to such organlzatioos se the judg of the legisl thinks
beat, but It hus In no place suthorized the board of suporvisors to tax the
people to raise money to bulld armorles or to equip military compunles or
‘maintain such organizatinos.

1t hae been suggested that becsuse the sherlt may call upan military

panics &e & posse i it would b proper lor the couaty to aid In
having snoffectlve posse comilotis alwags sudject to call, Howsver this
may be, the leglslature has not yet taken this view of |t or seon the neces-
Ity of giving the board of supervisors such authority. 1f beoause of such
suggestion the county could meke appropristioss of the kind Inguired
about, the same reasoning would apply to furslshlog armorles aod equlp-
mant for the military les, Many tea might b organized sod
many armories bullt. A small stasding srmy might be quartored on the
county in times of pesce. Following the ides to ity limi whows the
absurdity.

I have no question in my own mind that an sppropristion of the county
funds to butld an armory ls without suthorlty of law and s misspplication
of the people's movey to purposes never intended.

Yours respactiully,
MiLTON REMLEY,
Attorney-General.
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JOINT RESOLUTION OF THE LEGISLATURE — EFFECT — Iﬂm
t be app d by & joint ion of the legisl
Des Momves, lows, May 28, 1506,

Col. C. H, Gatch avd Hon, H. H. Trimble, Members of the Soldiers’ and
Suilors' Movwument Commission, Des Moines, Iowa:

DeAR SIRS—You have requested of me my officlal opinlon “In regard
to the autbority of the soldiers’ and ssllors’ monument commlssion of the
state of Jows, under the second parsgraph of jolnt resolation No 10,
sdopted by the Twenty#ixth General Assembly. The special lnquiry we
desire to make ls whether the commission has suthority to appropriste
public money or contract indebledpess for the purposes contemplated
therein?"

In regard to this I will say that while there Is grest difference of opinion
in regard to the furco aod effect of & jolnt resolutios, concurrent resolu-
tions, and whereln they differ in thelr bindlog force from a statute or &
law, yet I do not think, in the face of our constitutional provision, thers
onn be any doubt that “ no money shall be drawn from the treasury butin
consequence of appropristions made by law."

Sectlon 24 of artlcle 3 of the Canstitutlon,

Section 1 of artlole 3 of the constitution provides: ' The style of svery
Inw shall be— Be it enacted by the General Assembly of the State of Jowa.'"

To my mind n joint resolution does not have the force mnd effect of &
statute or a law soncted by the genersl assembly under the forms of the
constitution. There h no eonnﬁ'lullmml. provision in our state prescribing
tha al ad loes, nor thelr effect. The theory of the
constitation seems to be thas the leglsintive will, which (s bioding upon
the officers of the siate and the publie generslly, shall be expressed by
Inws regularly ecasted In d. with the ! I do mot
maesn to esy that resolutions of elther of the bouses, or joint resolutlons
adopted by both houses kre not binding ugon the officers, the members and

sentiment or wishes of either house or the goneral assembly, but they are
not 10 be considered as laws of the state In the geners! sccepiation of the

term.
mmumm-mm mhw theroto cancot be
dasa pr or ¥ under our state constitution, which

no

lnmloumlhwmuumbnuunud wuammunu
members elected to each branch of the
mmﬂulmlhdlbeuulnmdhmyuw-unmtﬂwud
the oays and yess entered upon the journal. (sSectlon 17, arilele 8 of the
constitution.) No such hrnll!;huqﬂndollmh&he

The seaste rules of the Twenty-slxth G b i

tur,biunéqunl resolution shall recelve three several r-‘llnppn-
rlmnalu passsge.” Rulo 16 of the senate provides thst ‘‘on each bill

lutlon the title thercof shall be endorsed.” House rale 57 of the

-nn assembly provides: * Jolnt resolutions shall not be required to be
framed or treated ms a bill." Nothieg fo the constitution requires the
EOVernor Lo approve any resolution.
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A resolotion may pass the house wittout shree readings, or havieg wbe
Yens and nays calied. It may be adopted without havieg recelved what Is
ealied » copsultutional msjority.

I refer 10 this 1o show there ls & well deflosd distinotion between jolat
resolutions and laws. Tho joint resolutlon In quostion does not purport to
Appropriste any money lor the parpose of carrying 18 oub (If 1t did It would
be invalld); nor does It porport to sathorise the expendliare of any money
for which an sdditiosal appropriation s or may be required. It conveys w
the commission an expressed wish and will of tho general nasombly which
may well be consldered morally, I not logally, binding upon the

Tt shere weore loods on hand by which this will could bo carried out, [
wiald not guestion the right or the duly of the commission in thus carrying
into afeet the resolution. But | doubt the anthority of the commission 1o
oxpend money or leour ledebtedncss beyond the appropristion previously
made for the purpose of arecting the monument. Seotloa 10 of chapter 70
of the sots of the Twesty-lourth General Assembly provides: ** Nocontract
shall be made, nor sny plan or deslgn for any monument sdopied, nor work
done under the provisions of this wet, which pl an expeadit
esvesding §180,000, for the {on nod fall pletion of the i
That sum was appropristed by the first soctlon of the chapter.

Chnpter 138 of the sots of the Twenty-second General Assembly appolated
the commisslon sad appropristed W w0 bo expended lu prepariog aslle
#nd foundatlon for a lon 10 of chapter 70, of the Twenty-
fourth Geoeral Assembly, placed a limit to the total cost of the monument,
ineluding sveryihing necessary to complete it

L am cloarly of the oplnlon that & statut d by the genoral aasem-
bly he lad by jolat Ll mmummdm
2 it bly, ts not affected by this dan, sod 1

do not vhink that the jolnt lutl terred to would authorlse the com-

misslon to eater nto & sontract which would loorease the cost of the monu-
meol whoo completed, o excess of $150,000,

ldomlhlnkltmﬂhnddmﬂulﬂ sy that the leglsiature by

vould i d Into which would require

the expenditure of monay, for the pay of whioh no provislon haa been
made by law iuuplal-ummmmmﬂwyum
be made by inw. To say that it 1s 1o the powerof the leglslature by resolu-
tlon 10 authorize contracts to be entered |nto, which vreate an Indebted-
noss agains the state, is only one mor.ullaglhmulmlnul pro-
vision,

wmummm-amuw“mmmmu
resolution. No monsy could be draws 10 pay the debt without lurther log-
Islation. 1b would then be sxpendiog mooey and Incurriog an Indebled ness
without suthoriiy of law.

In my jodgmant the commision would bo justified In carrying lnto
effsct she resolusion of Lhe logisl %0 tar as It may be dooe with the
unexpeoded balance of the approprisilon made by the Twenty-fourth Gon-
ornl Assombly, bul beyoad this I do not shiok It wonld besuthorleed to go.

Yours respeotfully,
MiLTON RRMLEY,

Attorney-fieneral.
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PUBLIC OFFICERS — COUNTY ATTORNEY — DUTIES — The county
ry is not reg d to app for a school bonrd in litigs-
tion to which it may be a party.

Des MoiNes, lowas, May 27, 1804,
J. W. McGrath, County Attorney, Eagle Grove, owa:

DraRr Sin—Yours of the 25th lnsw at hand, ln which you ssk wh
lsbmdulrelmmn'nwybwwlwnhﬂh:n“ﬁnlum“::
ﬁ;pﬂdmhﬂr.thmll’“peﬂﬂ.ﬂul?

o reply 1o this | will say that chapter 8 of title 3, being sections
209, Inclusive, of MoClain's code, defioe the duty o:‘ the county utk::u:
There are s number of other places In the statute which refer t2 the specific
duties of the county sttorney, but la to plasa that [ can find dossithe statute
requlre the ocoonly attorney 1o apposr for the diffarent schodl boards of the
county in any case whatsoever. The sctool boards arv the representatives
of & differant corporation. Thers are s sumber of such corporstioas in each
county. The labor and draln upon the time of & county atioraey 10 be
oounsellor for ali sach org m'ght be

Section 200, requiriog th) county nitoroey 1 glve written opinions
dtlwlo!hhnﬂdnmhonudﬂhﬂdm:ﬂml-ﬂ?w:l::
counties * * * limited his duslos “ 1o sll matters in which the state or
county is Isterestsd, or relating 10 the dutles of the board or officers, ln
which the state or county may have an foterest ™

I think the falr 1 aslon from Lhe diffy in that the county
sitoroey must appear io all casss in which the state or county is laterestod,
and give oploions aod sdvice (o »ll matters In whioh the state or county Is

Interested, but o none others. School & y belog Indepead wanlza
tlons, cannot demand of the ouely attoroey geatultous service for them.
Yours truly,

MirTon HEMLEY,

furnished by the suditor and collect from the
county for such matter so added.
Des Moixes, lows, May 25, 1590,
W. F. Kopp, County Attornay, M. Pleasant, Toea:
Dear Stn—Your favor of the 224 lnst. at hand, saking opinion

;hgmqm llulonmuwdnaﬂah::lmba‘:;

County A y. April 18:h, which [ thiok is & sufficlent answer
1o two of your questions.

Your first questios la: ' Shall bilis aliowed during the vacation

basrd of supereisors be published?” o
There are very fow bills that can be sllowed durlog vacation. The pay

of jurars and grand jarors and witnesses befora the grand jury are all that

ocour w0 me now that can properly be paid without an action of the board of
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1 think it would be well 10 locorporate ln the schedule of bills which la
published, » g V] A t pald gracd juroes, so wmuch, for
such & term of court.”' “Amount pald pedit jurors, so much.” *‘Amoust
paid witbesses, 50 mooh.” The law is somewhat obscure upon this point
and | make this ae & suggestion which ocours to me s suMolent

Your foarth question ls: “Cas » paper publ the p s
socording o it ows notios; that ks, add o or subirsct from the copy
furaished by the audlwe®  |! the nuditor doss oot furnlsh an oflcial paper
& sopy of sll the procesdings, can It then add to the copy so turaisbed and
collect for the part so added? ™

I hiave boon told Saat st bas bosn dooe n one or two cases thal after
wands found thoir way 10 bhn aupreme cours, but the quastion of the right of
the papers to do so was 8ol invoived ia the record in the s preme oourt aod
thers waa no dechston apon this polat

I shink there Is & popular miscosception aa 10 the rights of the publish-
ars 10 pablish procesdiogs. It s sssumed Lhat the siatule fixes the rale
tor publishiag sus i procesdiogs. Ssetlos 428 of McClsin's oxde says:
Phe cost o suoh pubilcatioa aball not exoeed une-third the rato allowed
iy law for legal advertisamonta.” The rate slloxed by law tor legal sdver-
Msoments evidently refers 1o secilon 8112 of MeClale's vode, which says:
' T'ha parson or offiser deslring sush publiostl whali not b required 1o pay
more shan 81 par square of ven lines," ste. This fixes tho maximum thet
may be chargsd, bul the basrd of supervisors woald be auttor 3ad 10 fix
even a less amount

1 shink it goes withoul saylog shat a publisber of & newspaper can only
mmhuﬂwuhﬂnuhfmhhmwllnwmmnm
isles 1f the auditor abould wnjusily refuse wo (urnish to the official paper
which the law roquires \o b publlibed, be pablisher's remedy
uwmmu-nﬂmwuum-_m

of the baard 0! suparvisors or of ths auditer, In detarminiag what
be published, sad | shiak, oo he can only collect pay for
the publicstion of such malter as |a furnished bim by the seditor under

Irection board, Yours troly,
’ i Minron REsLey,
_Mtiornay-{eniTal.

CENSUS-Has logal effect only from time it is completed and officially
declared.

lowa Cirv, lows, May 30, 1508,

B, N. Bwassy, Bwj., County Attorney, Dewlson, Toroo:

Deal Sti—Your tavor st hasd ln which you ask my opinion upon the
tollowiag question:

"mmmmmhlmndﬂlml.ﬂ The
siatoment o tho offisial coant was not laswed by the ssoretary of state antll
Septomber, 1805 Ths clork of e dlsirlet oourt ealered upin the dotles
of hisofics on the first Monday in 1506 Tha foss of his ofos duriag the
your amounted 1o something over 83,100, Pho county sud|tor sent his teb-
M-mtdmmnmnnlumxdmllm-ﬂ
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of April, and such howed the populstion of the eousty 10 be
abouat 20,060, which |8 an locresse over the previous census. Che guestion
s whather, during the your 1805, the olork 1s ontibled to an locrosse of sal-
ary as provided by sestlon 5038 of MoClain’s code.”

lo rogard to this | woald say that in s namber of places lo the statates
whers somsthing is 10 be determined by the populstios of & county, ap
the statement, ‘‘as determioed by the last state or natloasl cemsus,”” and
I am inclined to the view that the last state or nationsl census must be
used to detarmine the popalstion of ths counsy us stated la section 5038 of
MoClaln's cole, Tho alork was elected to the offize, nod acosptsd his posi-
tlon with the understanding shat bis sslary was determined by the popula-
tioa of the couaty as it them was aod as shown by the consus which had
boon ladt taicea, and | am inclined to the vlew that he is conoluded by thas
census until acother conses is taken and officlally declared.

Buppase there had besn a d in the population of ihe county so
that, under section 8000, the limit of the clerk's salary would be #1,100.
Would be have sccopted that 81,1007 Would he not have insisted that ihe
salary was Axod at 91,500 when be bogan the year, and that it could not ba
changed during the yoar?

The secretary of state may require s part of the ceasus 1o be relaken, or
all of the county, and uatil the complistion in the offise of the secretary of
state |s fally made aad sancunced, [ do not thisk it can be sald that the
consus has boes com pleted.

Take another view: suppose it could be dsmonstrated In some county
that tho papalation was more than 20,000 so as 1o lacrease the salary under
the consus In 1800, Could It be olaimed that ever sinoa 1880 the clerk could

the L 2 P -4

Wille the mstier may not ba fres from doubt, [ mm of the oplalon thas
the last state or national cemsus must control until such time as & new census
is taken and offizially stated by the secrotary of state.

Yours (]
respeatfally, »
Attarney-General.

PUBLIC OFFICERS -SHERIFF-COMPENBATION -Right of sheriff
to miloage or actual for service of notices in civil cases.
Towa Citv, lowa, June 2, 1496,
J. W, Hallom, Esy., County Attorney, Siows Oity, Towa:
DAk 81R—Your favor of the 11th ulk. oame duly to haod st & time when
1 was sagnged in sapreme court work and oould not give the msttor imme-
diste attentlon.

You refor me to the laws of 1584 lo regard 10 the componestion of sher-
ifts, and say:

*Our sheriff clalms he ought to have bis exp paid In sarving oot
in elvil cases, aishough the law seems to make no provision for It  He also
claimas It would take all of his salary to pay hls expecses In serving elvil
papers unless he {s relmbursed.”

You sk my oplulon In the mats The L ge of section 2, chapter
75, soems to be plals sod explicit. It says: *'Sherifls in countles having &
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population of more than 35,000 and less than 45,000 according to the last
state or nationsl census, shall pay into the conaty srossary all fess roceived
by them and thelr depaties In exoess of $2.500 por unnum; |n conntles bavs
ing » popuiation of more than 45,000, all foes recedved by thoo nnd thalr depuo-
ties In exoess of 83,000 par sapum.” Provislon 1 mede thereatier for ke
payment to the sheriff of "‘all oxponses aotually snd pocemarily pald by
him whils In the performance of oficlal datles o servlng processes In erim-
inal onees.”’
Thao feos rotaiaed by the sherlff ander the provisions of this sct shall be
fn full sompoessation for all services. Seotion 3 of the set provides for the
employment of ane or more deputies by the bosnd of suporvisors. Soeotlon
4 ropoals all nots and parts of sots Inconsistest with this act.
1 have giveo the maiter mo {ntle thoaght, and have not besn able t0
serive st & conclasion that ls perfestly satistactory to my misd, bscause the
strict lnagusge of the siutete would seem Lo work the lojustice Vhai your
sherill complalas of. | osn readlly seo thal the expanse nod oost to the
gherifl of ateading to the dutles of bis offics relating to clvil business may
consums & large part of his compensation which bo ls allowsd to rotaln.
Tha provision for the payment of actual expenses in oriminal cases seoms to
mogative the Ides that be shall be silowed tor his oxpenses in secving all
elvil
Itmﬂ stould report the cel smual recoived from fees ln elvll
business afler paying the expeases, this doos not seem 10 be & oompliance
with the statute. Tho language s explioit. " They shall pay over all feos
recelvod by them and their deputles ia exoos of #3,000," ete, Yei, one
reading the statate without carefully noalysing is, obtalos the \den vhnt it
was the lntenslen of the loglalsture that the shoriffs should recelve 82,500
and §3,000, respectively, as their oet income from \he offioe, possibly with
the keeplog of thelr own wam or teams 1o discharging the dutles.
The lass clause of seetitn 3 would seem o proclude the shariff recelviog
& salary of 8200 1o $400 from the pounty. The difouty met with hers is
such ne s ofton mes i Attlng o new law 1o an old le::-r ol‘tlhl.np. ':.b';:
tried 1o make mysel! bolleve that the (ntestion of the leg
only the ned tu:lfur paying expecscs for olvil businees should be pald
over, but this is uosatisfactory, sud i wmlmann!hnmlluﬂ.:!;
of 1he statuta | cannot foretell where we would laad, 1 cancot think
inteat of tho legisiatare can bo derived from the lasguage of the statule.
Another suggestion: Bectlon I3 of chapter B, sots of Lbo N.mnl th
Genors! asembly, belng section M2 of MeUlain's codes, provides: EI.I?:;
in il casen riguired by law, golog asd returning, per mile, b conta. e
miloage s presumably to pay the expoass of travel. In one sopse m'::
pot be considerod fees, Mileage lsdefinnd to bet ** An allowanaa by law for
travel 0 defray expenses,’ ete. Bouvier says: "' 18 Is oom pe nuation i
by law Lo oficars for thelr teouble and wumﬂluuwbl“‘
ness "' The conoectlon in which It is used 1o the ot and Lo sectlon pe
the code of ‘73, renders 1t difloult to make & distinction between loes
. Thero is » differonce, although In the msnner in whioh the terms
are used (o the stute, hut 1t does oot make the distinctlon mamu:;
1f \ho shorlffs wore not required to mooount for snd mwn‘m

ty shelr the lojust! plained of would largely be




i |
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away with. [ would be more inclined to think the legislature intended to
make this distinction between feza an! mileage than to vhink it was the
intention to require the sheriff 1o pay one-third or two-thirds or all of the

fees that they wers allowed to retaln, as expenses for servieg elvil pro-

ORS808.

The sherifl cannol refuse to take acivil process because there s no pro-
vislon of law by which he may be reilmbursed for h's actual cash expenses
in sorviog It There seems to be an ovarsight in passiog this sot. I was
certainly unfortunate. They did not plainly express what was intended so
ns to work no Injusties to the sheriffs,

Under the olreumstances, I think the sheri® would be justified in retain-
ing, in nddition to the sums fixed by section 2 ol chapter 76, Twenty-fifth
General Assembly, any money recelved by him as mileage sod report and
pay over all fees properly 80 called, In excess of the limit of his compenssa-
tion I would advise that they keep a strict of all sums ived
us mileage and report the same to the board of supervisors; also let an
sgreed case be made and submit the same to the court for o judieial construc-
tion. 1 think the court would take the view that It was not Intended that
money received as mileage in civil business should be pald into tae county
treasury,

You ask what the practice is o other counties. Of the eleven countles
to which the law applies, I have been Informed that the board of super-
visors In ten of these allow the sherlffs vhelr actusl expenses for serving
elvll pr In Polk ty, h , the right of the sheriff to such
expansed, | wm told, hins been disputed aod payment of the same has been
refused. | have also been informed that there will be a test case to
determine the question in the district court.

I can see tnat the allowance of expenses ln clvil cases might lead to
great abuse, service of some notices would leave the county In debs, If
expenses were allowed, especially of It included livery hire 1 think the
more just way, and llsble to less abuse, would be to let the sherlfl retain
what he receives for milesge, and yot there are difficaltles in that plan.

Yours respectiully,
REMLEY,
Attorney-General,
INSANE PRISONER -No formal imsis ired to

sanity of prisoner serving sent: i.nth.,“ r
DEs Morses, Iows, June 5, 1806,
Hom. F. M. Drake, Governor of Towa, Des Moines, Jowa:

DeAR Sik—Ia regard to the application which bas been made, and
aftidavits presented, askiag you to appoint a isslon to Ine as to
the sanivy of one W. . Pieper, who is now conflned in the penitentiary at
Anasmosa, on & charge of placiog an obstruction on the rallway, 1 will say
the affidavits presented, If they tend to show anything, tend to show that

‘he was insane before his trial in the district court of Scott county. The

presumption |s that his lasanlty would have been urged as a defense, could
it have been made svailable,
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Uoder secslon 2288 of MeClaln's code, the goversor is muthorized o
inquire into the facta and upon being satisfied that a convicl, alter belog
eonvicted, becomes insane, he may be sent 10 the insane hospital, and the
sentence may be suspsnded durlng such time. It may be that the case ln
question will come under the provisloos of this sectlon. Al nll avonis,
it requires no formal commisslon, but lnquiry can be made to regard to the
tacts, and 1f satlsfied after such examination that justice or merey requires
him to be sent o tho bospital, & warrant should lssue accordingly.

1 would rosommend that the matter be further Investigated and a
reporl in rogsrd to his condition from tha warden, or prison physician,
wuoulidl probably be all'that Is nocessary. [ retura you herowlth the papors

Yours respacilally,
. MiLTON REMLNY,
Attorney-General.

COSTS—REMISSION BY GOVERNOR The governor has no power to
remit costs in n criminal ense.

DEea Moies, lows, Juoe 16, 18040,

Hon, F. M, Drake, Governor of lowa.

DEAR Sti—You have referred to me the application of Willlam Larson
for the remission of the costs taxed against him ln s orlminal ease in which
he was sdjudged gullty of selling Intoxloating liquors in violation ol law,
and you ssk my oplalon ue to whether or not you have the authority to
pemit the costs, I[n reply | would say that o my n‘plulm! you llt::::oi_r\:;

remit costs taxed sgalost a defendant In a

;m“\.: bean paesed upon by the supreme court and it was held in the
case of Stals o, Buchee, 8T Town, 636, that the governor of thls slate has no
suthority w remit costs sud should be do so his sot in s0 dolng Is vold and
such remission 1s 6o bar to the recovery of the costa taxed io the oase.
The Beebee case Is direotly In polot and thera can no longer bo kny ques
tlon as o the want of suthority on the part of the governor to rumit costs
in criminal cases, Yours truly, 5 T

Atiorney-Gencrad.

'—OOMPENSATION —
PUBLIC OFFICERS SHERIFF What compansn-

lowa Crry, lows, Jane 18, 1806,

mmmamm.mm

Dear SiR—Your tavor of the 13ch iest. [ found awalting me on my
peturn home this morning. You ask my opinlon upon the following: a

“ Our board of supervisors at the lust meeting made an order allowlng
mmmmuwummmtwuu.mumuduum
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23 of chapter 4 of the Nineteeath General Assembly, relating to salary for
‘attending coart and such other service for which no compensation ls
sllowed by law?’ ™
In regard to this | would sar, that | hare oot construed sectioss 2acd 3
of chapter 70 as applying to counties having s population of less than
28,000, Section 1 of the chapter weems to be general, aod the quarterly
report will cnable the board of supervisors to see how much s recelved by
the sheriff for his services, aod thereby ensable them to act Intalligently ln
fixing his sa'ary, which, under section 23 of chapter 4, Nine'senih General
Asvembly, shall not bo loss than #2300 nor mora thsn $100.
It is vory evident to my mind that the term, ' each sheriff,’’ as iv ozcurs
in section 3, rolates to the sberifs reforred to lo secilon 2 of chapter 75,
The act was to limit the compensation of the sherilfs and not to loerease
It If sheriffa In les haviog s population of jess than 28,000 are not
required w pay any of the fess into the coun'y treasary, then it would
inerense thelr compensation to allow & sa’sry for & deputy sherifl. There
In nothing In the act 15 Indlcats, to my mind, that the leglslature intended
that counties should pay & deputy sheriff whea the county received no part
of the exrnlpgs of the sheriM’s office.

Your county haviog less than 25,000 popuiation, I do nob think i
affested by chapter 70, except that the sherifl sball report quarierly the
lees recolved, ete.

1 eannot see that chapter 75 is Inconsistent with section 23, shapter 94, of
the N b G d A bly, nud hence would not be repoaled. [am
loel'ned to the oplaion that your board of suparvisors erced In allowing the
sheriff & doputy sod Axing his sala=y, and also that it erced lo cot sllowlng
the sheril at least 8200 sulary, and aé much more, If sny, ns wan Lecesary
1o give him a ressonable compeasation for his office.

Yours res
BN iruie Ratay,
Attorney-General.

PUBLIC OFFICERS - JUDGE OF SUPERIOR COURT

TION—One who under appointment fills the office of judge of the

perior court during the wickness and quent dis-
ability of the person elected to that office is entitled
to the salary—One who holds the office but
doos not perform the duties (s not
entitled to a salary.
Towa City, lows, June 19, 1808
Robert M. Murshall, Esj., County Altorney, Keokuk, Jowa:

DEAR SiR—Yours of recont dateo ut hend, calling my sttentlon w ohap-
tor 7701 the acts of the Twenty-sixth Goneral Assembly, amending sectl
4, chapter 143 of the aots of the Sixtesnih G 1A bly, and stating
that 8a appolntment bad beea made 10 the office of judge of the superior
court under vhe provisioos of said chap er 77, sed you ask my opinion upon

following q

the

‘'Is tho coonty bound to pay wald sppolnteo 81,000, In additlon to the
1,000 suld county now pays Lo Joseph C. Burk, who has bean sick for some-
thing like u year?" )
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made, b ol
wion s whatever, lor the payman
mYﬂwv‘lﬂ ﬁ:: m.w‘ - wm The statute Is sllent upon the q-r\hnm e
as o the mwammmmm:ammn. Yn-m
potloe that under the sistute there 1s no authority given for pe
1

- ‘I’:O:zf‘;'lk 1t will be dlsputed that s publio offiear Is ontl‘t.::l.:::‘::
the lou which hes to the ofica as provided by e
In c&b-: words, the siatute la the only authority for the mxl - com-
pensation 1o & public officer, snd unioss authority for m::m : -Mnd"“
In the sistute, nxprews or tmplied. mr:‘::: bo Do compe
k I :.“y ""l“l.n: :.::‘:“ b ‘m;rn nl'iton carries with it the ﬁuh:l:
the :-ﬁ;n,n\, p.ngl.nin:;un place. Ooe ensluvf o mn oﬂu‘;.;:\;.u.
0 the oom pensation pertalning 1o shat ofice  ( Me(ue r. County b publ!;
B Tows. B98¢ 19 Am.and Eng. Esc of Law, a2 A:ul:\m‘“mh“ el
and the incumbant of au office, sho right 1o compon n v
offioe depends only apon the performanos ol the servics requ! '
Sta , 08 N.C, W) o

;‘:'\: o [ar as wbis inguiry Is copcernsl, nnnecess Wy w:‘t:c:;:-‘:{*
ol -dr:rnmmnhjm afioer, or the linbility of w e fi e s
jure ofieer for the compensation. 1 l:hl.u:l:l l: gm:"n\hml iog et 2es
ontitled vo hold s puml: dnt::oll"nznmmu [T ™

the dut! o

“‘:::; p-.ﬂ?rm“m privoiples control the q h:hhhdJ you pnnl:
The pres 1 incumbent of she office, dariag the lnabll adge Buark,
nmw’:. the doties of wha offiss fin is pot an Isterloper: mot an

of the duties
author i statute, to sotor upon the discharge
::htuﬂ:"l‘:;:{husqﬁmmmuhumﬂunﬂnm
h '"“'“B':;mummm
1 tnqairy is whether Judge Burk,
s e e
o 1d en m
ple of law which woo B e i iro
"',.....'“‘:.'.';'::.‘,".‘12.".:.‘1. The ::.uuu:::u  vestad wieh ol he
mﬂnd&onﬂjdﬂlﬂ.«hﬂthhlﬂilﬁwm&*‘ﬁ:ﬂ‘h
o g ”h."“wawm Buhu.::‘;llﬂuhluww
rw IO‘:..““ id"..’l *‘. i :_“e‘"_ discharging the dutivs ol the
P I

1 hardly wmmnwlllnh-d Mum-ﬁ‘h‘ Judge
Bark while his placs on the bench s heid by m.n-:t‘ mmdmm
would valldity whatsouver. By virtue of chapter 75, o

m"ﬂ.{'énw Ansombly, e consos 1o be Judge during mhmuuh

de‘hﬁ-hﬂﬂ:.ﬂmmh‘nhupmndm;kmlmd

M—mhmw-lldnlh A .
: inlon Lhat the pr ! bent i entitied 10 the compecsstion

ining Inquiry is wheth the board of supervisors may
w%%whﬁlﬁp.”ﬂhmmmwk My
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sympathies lead me to wish such might be the law. I understand that the
kindly feeling entertained by the community would approve of the payment
to both Judge Burk and the present lscumbent of the offies the salary
provided by law for an incumbent, if it could lawfully be done. 1t is a trite
saying shat ‘‘hard ceses make bad law.” [ am sure it would be a bad
precedent to pay 1o one not discharging the duties of the office the salary
pertaloing to the office, and to pay to one who Is dischurgiog the duties the
same amount of salary. There Is no sutbority of law for so doing.
Suppoze the salary were pald to Judge Burk under the present eireum-

staoces, and also to the | | i then the

should become disabled b of siol and ber man ap d to
fill the placs during his disability, then the present fncumbent and Judge
Burk both would be entitled, by the same ing, to !

And suppose the one then upon the bench should become dissbled acd he
was put on the retired llst ot full salary, ‘Ihere might be three or four

larles paid to § not disch g the duties of the office If the bars
were once let down. The statute fixes & sslary to the office and does not
authorize, practleally, s pensioning of ons who doss not discharge the
dutles of the office,

1 have been wold that the thought of thoss who advocated the passage
of chapter 77, acta of the Twenty-sixth General Assombly, was that the
salary mighs be continued to Judge Burk, and also be pald to the present
Incumbent. If that s true, they were unfortunste in not so providing. I
know of no way of stretching the statute to make it embrace subjects and
posers not Included thereln. In this particulsr case I would be glad to
be ble to reach a dif lugion, but it Is 1 for me to do 0.

Yours respeotfully,

MiLTON REMLEY,
Attorney-General,

:muaxmnmmmmuﬂmm
—mtnnﬂmshmﬂdhglm-hm&of_hﬂuuhﬁwmm.

lowa CiTy, lowa, June 19, 1696,

Hon, Henry Sabin, Superintendent Public Instruction, Des Moines, fowa;

DEAR SIR—Your favor of the 16th inst. at hand, in which you ask my
oplnlon upon the followlng questions:

"[nnvhgnﬂhﬂrnmﬂwcfﬁha%mm.uw&nqm
of issuing bonds under section 1522, will publicstion of the nobles in news-
papers within the districs talce the pluce of the notlees directed by sectlon
1742 to ba posted in five conspleuus places within the ditriet? If such
newspaper notice is given, will failure to post the five notlees, as directed
by the law, injuriously affect the logality of the bonds when lssued? "

mmmwwh:muymummlwmmummm
of bold!ng an election, sod as the same time provides for the giving of pub-
lie motice it has frequently been held that & notlce ls oot essontisl to the
mmwmm.m;:dommwmmpmnmmm
Mnuﬂuhnqmdﬂmhwﬁnwdduﬂumm
notiee required by statute may be dispensed with,
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The power 17 lssus bonds by the directars in an independent whn::
distriot is given by statute only after an afirmative vote of a majority
the electors voling at u gensral or special election, called in the mnn::
provided by s'atute. The legislature, in It wisdom, bas provided ]Km
notloe shall be posted in five placea.  You will notice that in noarly all the
eloctions by school districts, distriey towaships or ledependent MII?]
distriots, the statute requlres the notlos to be given by posting. In inde
pendent districts haviog a population of pot less than 15,000 a notice of the
elestion must be posted in three public places, notwithstanding the pub-
liestion In the newspaper. (Section 4, chapter 8, Eighteenth General

mbly.
h”"lcwoltlyd’ nk like 10 say that the publioation of the notios In one or more
newspapers would take the place of the notlee required by statute. 1 au'
aware of the decision of the supreme court of this state In the ocass of
Irighiony v, Sovith, County Judge, se., 10 lows, 212, In whish the supreme court
#ays:  “The volee of the people 1a not to be rejected fur & defoct, or even &
wani of notioe, if they have in truih and in fact beon called wpon and have
gpoken.  In the present cass, whether there were notices or not, there was
no sloction nnd the peopls of the county voted, and it la not alleaged lhun':
portion of them failed in knowledge of the pendency of the question, or
exerolss thoelr franchise.™
It the legislature hod intended to lesve to the board of dl:;lnm n dh;
oretion as to the notice given, and had required only reasonsble notics,
have no doabt that the notice sid 10 have been given by the Mmm
board of dirootors would be wuch reasoosble notloe, and possibly :
tion held, if 1t involved only the right o i uﬁnn_ I:wsh-’.'"“' ":l:h’:'b:
u i ['s iy p P v
:I:IU;‘;"I:‘O u;lh:l 10 bo sufficlent. But boads are to be issued, which ll':"ﬂ‘l
be pald, possibly, wunmemmmmmm;hm“““
courts serutinize more closely lh‘aot'od PIII“?MI'NU rel
#n Indeblod upon & ¥ P
l’.‘l tuiak the role umuwmm. lhnmnunhuuu;'n:‘nhnﬂ:lg
e S T L
& law in
m rl::'m judgment of the board of directors vannot be substituted for
f the atatute.

thnmm‘:‘::m question, I am of luophlmlhﬂ\l;{m;:.:u
glve the notlee doss injuriously affeot the legality of tha M:M‘:ud m

I do not express an oplai bether the bonds, if fssued and “.m“‘

independent school dlstrict rualmlhpnudldmuhl- oreoke

high sehool building as contemplated, tould nat, under any o ":hmh wriar

be collected, Othor el might enter into the problem w iy
enable & recovery on the honds, but the hnummitlhwimdnu“m
vantage, and may be required to afirmatively prove cortaln mud o

wey would noy osherwise be oalled upoa 1o do. [ would have grave dou
:‘5 the validity of the bonds If lssued undor such elrcumstances.

Yours
MitroN REMLEY,
eral,
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TRAVELING LIBRARY—Who entitled to—What must be done to
secure same.
Des MoiNes, lows, July 23, 1806,
Mra. Lana H. Cope, State Librarian:

DeEaR MapaM—Your [avor of the 2lst inst. at hand, requesting my
opinion as to "whether & woman's club ean, upon its own petition, become
entltled 1o the privileges of chapter 48 of the acts of the Twenty-sixth
General Assembly, or muost t ty-ive resid pay petition thst
the privileges conferred by sald chapter be given to sald womaa's elub?"”

In reply I would say that section 7 of the sct provides: ' Where no
such library exists, and whenever twenty-five resident taxpayers petition
therefor, such books or collection of books may be lent o say college,
wchool, unlversity extension center, Chsutaugun circle, literary society,
reading course, siudy elub, or other sssociation approved by the rules
prescribed by the board of trustees of the state library,” ete. From the
wording of this seotion, I think it clear, first, that the privileges of this
chapter can b conferred only where co such library exists, and second,
that this first requisite being present, that upon the petition of twenty-five
resident taxpayers the privileges of the sct may be granted to oy
“eollege, sohool, university exteaslon ceater, Chautauqua clrele, literacy
society, reading course, study club," ete.

In all instances where no such library exists a petition must be signed
by twenty-five residont taxpayers. If the woman's club mentloned con-
talns twenty-five resident taxpayers who will sign sald petition, this would
be sufficlent, but the woman's club {8 not entitled to the privileges of the
wset unless b complles with the provision of {he aot and files the petition
required by the law. The signersof this petition must be resident tax-
payers, but it lsnot required that shey be members of she club, sonool, or
association whioh desires the privileges of the net

I think this fully snswers your Inguiry.

Yours truly,
MiLToN REMLEY,
Attorney-Gensral,

TAXATION — CITIES AND TOWNS—BOARD OF HEALTH FUND
—~QCities of the second class and incorporated towns have no
authority to levy tax for n board of health fund.

Des Momves, Iowa, June 25, 1896.
E. H. Swasey, County Attorney, Denison, Towa:

DeAr Smt—Yours of the 17¢h fast. came duly to hand, in which you ask
my aplalon upan the following Juest|

**Can a city of the second olass, or incorporated town, levy or cause to
be lavied, s tax fo & board of health fuad other than as & part of the gen-
eral 10 mills lovied {n such corporation provided in sectlon 496 of the code
ol 18739 "

You refer to the practice In your town in levying such a tax, and say:
‘'Since the decision of Staples v. Plymouth County, 62 Tows, 364, the valldity
of such levies has beea questioned and the pay ol such corporation tax
refused. "

n
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Sectlon 21 of chapter 151 of the Eighteenth ¢ veneral Assembly makes it the
duty of the county 10 pay the expense of uarnatinlog and caring for one
infocted with small-pox or other sickness dangerous to pablis health. All
other expense of the local board of health must be puid by the I'D';I'llhiju
trustecs or the clty council of the clty. Under section 581 of McClain's
vode, provision (s made for the Wwwasbip trusices lovying o tax to pay the
expense lncireed by Lae board. Thers is no such provision I8 regard to
levylag & apecial fund by cities or towns. Yet tho cliles or towns must pay
she expense of the looal boards of bealth, sxcepl such as the statute
reguires the county 1o pay.

In the abseaoe of & provision suthorizing s special tax for this purpose,
1 do not think citles or towas would have suthority to make & levy. . The
rlght to levy & 1ax must have its basls in the law. Withous a provision of
the statute suthorizlag & tax to be levied, itls oull and void. )

My conclusion ls that the expenses ol the local board of health not pald
by the county are to be pald by the clty out of the genoral fund, and the ity
has 5o anthority to levy s spoolal tax therefor.

Youra respectiully,
MiLToN REMLEY,
Attorney-General

INSANE PATIENTS -The county of which an insane pationt is »
resident, and not the state, is charg la with the i
of such poerson at the insane hospital.
Dies MoiNEs, fows, June 206, 1806,
Hom. € G. MoCarthy, Auditor of State, Des Moines, Imea:

DEaR Sii—In reply to the inquiry which you make upon the statement
of fwots submitted by Dr. Gershom H. Hill, superi dent lowa hosplial
for she insane at Independonce, | would say ihat it does nol appear to me
that the support for the pstient can be charged 10 the state st large.

It appests from Dr, Hill's letter that Mrs. Belu was the wile of u German
Luthersn minlster; that she was Lo the hosplial & litile over two years ago,
and was supported for that time by Harrlson county, where her husband
was then preaching, but he moved o Sibley, Osccols county, whaere ghe
bocame losane last winter. The famlly hed relatives in Le Mars. The
husband took her and the children to Le Mars, where he flied an Informa-
vlon with the sommissioners, loaving the children with relatives at Lo Mars,
She reachcd the hospital March 7th, and was discharged, recovered, on
May Gih.

.i tew woll recognized prinelples of law may be stated. The settlement
of the wife ls that of ber husband.

A settlement onoe obtained i until h s

btalned 1s6l ol Ity must find where the settlement
of the Insano person Is, and sate the same In thelr warrant, committing tha
|nsane perion 1o the hospital. If Mr. Bely moved from Harrlson county
o Osceols county, and remained there one year without waralng to depart,
by section 4122 of MeClaln's code, he aequired o residence in Oscools county,
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and Oscecla county would be liable for the expoose of caring for Mrs, Belu
under sectlon 2201 of MeClaln's code. 1If, however, he sequired no settle-
ment In Osovols county, Harrlson county would still be liable.

Undar the facts stated, | eannot determine which county Is liable, but
oue or the other of them certalnly Is, and the state should not be charged
with her support. Yours respectfully,

MiLroxw REMLEY,
Atiorney-General.

CRIMINAL LAW — PROSECUTIONS AGAINST CORPORATIONS—
How prosecuted before a justice of the peace. .
Des Motnes, lows, June 20, 1564,
M. W. Hervick, County Attorney, Monticella, Towa:

Dean Si—Your favor of the 17th inst. oame duly to hand. Abwsnce
from bome aod engagements 1n other duties have prevented an earller roply,

You sak, "' How can seotions 2410 and 2412 of MeClaln's code bo enforced
agninst rallway corporstions und express companles? The offease punish-
able under sither section s ooly & misd and [ can find no way to
proceed agniast & corporstion eriminally, except by Indictmeat. For » vio-
lation of the section 2412, liguors may be selzed sod destroyed. Section
G711 of the code prescribes the of procedurs on Indi o

In rogard bo this 1 would say thst the absence of a provision suthorizing
8 notles to be served upon the corporation fn aree an leformation s flled for
s misdemonnor which ls presoribed by section 5711 of McClain's code [n case
of an lodlctment, suggests that the method on (ndk is not applicabl
to ao Information for & misdemensor.

I fail vo find aoy provision for the srrest of & corporation before a justice
of the peace Sections 2410 and 2411, & , suthorize p dings
Agalost the officers, ngents or omployes of any such company. A corpors-
tion mets through its agent, and If the agont doos the act In tho name and
on behall of the compuay, ho I8 eriminally lishle. 1 thisk the
agaiost the aguat sad employes ls probably all that was Intended to be
glven 10 & justice of the peace. It will be & sufclent remedy If every
employe or agent of the company who aids and ssslsts ln violsting the law,
&mﬂml;ﬂ—unmdmhu

part cOmpany. ours respoatfully,

Mivron REMLEY,

Attorney-(ieneral,

THE BRIDGE ACROSS THE MISSISSIFFI RIVER AT FT. MADISON
I8 REAL PROFERTY, :
Des Moixes, lows, June 26, 1508
Hon. (. G. McUarthy, Auditor of State, Des Moines, lowa:

Dean Sm—In resp 0 your inguiry ing the question
—u;qm.wwnnm:mq:m.&:-:
can be no quostion bridge across the Mississippl river, at
m:lutm Sectlon 508 of the code (1251 McClaln's code) so
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In Owbaloosa Water Co. v Board, 8§ lowa, 407, 11 was held that the water
P a plant st ( s although opon leased ground, was real prop-
@ purpose of Laxation.

m ';:hu beoan coastrued la Missouri Valley & Hlasr Bridge Co. v,
Harvison Ou., T4 lowa, 253 Indepeadect of the statute, by the common law
& bridge, which ls & per struoture hed 19 real sstate, could not,
under say cl be iderod other thas re.diy. Some people
becom s contused [a such mattars bocause of the Mot that the eaplial stock
of & compaay wiloh owos the brldge ia tne hands of the siockholders s
pousidered as perional properiy. Hut there is & vast differance belween
the eaplial stack of & corporstion asd the property owaed by the corpora-
son. Yours respectiully,

MiLToN RiEMLEY,
Antorney-General.

TAXATION—COLLECTION OF TAXES—STATUTE OF LIMITA-
TTIONS - The statute of limitations does pot prevant the collection
of taxes by distress and sale, though it might bar an action
for the recovery of a judgment for the said taxes.

Des Moines, lows, June 26, 1806

©. F. Stookey, Oownty Attorney, Shellsburg, Towa:

DrAn Sit—In reply 13 your Inqulry meicing my opinion ss to whether
or nos the eollootion of taxes oo p | property which have been delln-
qmlhm“nﬂnmh“hm whasute of lmisaslons. I
h-ﬂmmuiumwmﬁuwwmnnﬂﬂ
by sectlon 1326 of McClain's code.

Inﬂmﬂ-ﬂlm’:‘mlﬂm&:r:mt
sona! property & llea upon any properiy owoed which
may scquire s title. 1t diffars la regard 1o baing & perpetaal liss upon the
tax lovied upoa the real estats (teell, (Bibbinas v. Clark, #0 lows, 230.)

Tha statute in rogard to personal properiy doss nol say how loag the
lisa shall coatinge nor is thera & diroot provision bareing the collestion of
the tax at any time. The stalute of limitations llmits the bringlag ol s action
within the tims specifisd. (3ee section 3734 of MeClala's code) Theoretio-
ﬂu.ummmhm-n:-hnhu:ﬂnkphﬂhmnnll
of the tressurer aod the amoant stated Laerein, The sotlon of the officers,
inoluding board of eqaall bowed of suporyisors, in making
the levy 1s an adjudlcation of the smauat that b dus from the ladiridual to
the state and thess mots comstitate due pe-ocesw of law in taking the prop-
orty of the person agelost whom the tax ls lavied. The tax /lst Is the

‘e waffizioat

foe a4 aod salé ol personal property.

(Boction 1539 |

1s is made the daty of the iressurer 1o collect the uopald tax for pre-
vious years which appesr upon his boolkes. (3ection 1138). The treasurer may
soll nay personal property upon which the tax is levied or any othee par-
sonal propariy or roal proparty bolonglog to the porsia to whom the tax Is
asmessed.  (doctlon 1M47,)

Chaptar 29 of the Filtssath Goooral Asambly, section |, recognizes the
continuance of the right of Mhe sounty o coliect porsoaal property Laxes.
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It provides: " Where personsl property tax his remaloed delinguent for
four years or more, it shall be the duty of the board of supervisors to remit
all the pesaliies wnd loterest that may have secrued oo such delinquent
axes."

1 do not coaslder that any action I3 necssssry to be brought to ensble
tha tressurer Lo recover the personal property tax, Il the parson to whom
it Is nesessed and lovied has parsonsl property or acquires real estate from
whioh it oan be collscted. It is the treasucer’s duty £ take his tax list and
to disirala personsl proparty and seil the sams lo the maaner provided by
statute o pay such taxes. [L Is 0 all inteats sod purposes s judgment
already whea It appears upon the tax Ilst and has been legally placed there.

[ am aware of the declsion of the supreme cours n the cass of Burlington
v. Burlington & Missouri Iiver Railroad, 41 Tows, 134. In that case the olty
ol Hurlington waived Its sovereign right to proceed in the ststutory man-
ner to enforce the paymeat of the taxes. [t resored to the court, brought
an actlon In the court as & person, and the court rightly held that the
statute of which applied to the bringing of actions p the
malntaining of the notion.

S0 In the ease of State v, Henderson, 40 Tows, 242, it was held that since
the county was lisble to the state for the delinquencles In the taxes, the
suit on thedefaniting treasurer’s bond was reslly aa sction by the county and
the statute of limitations would run against the county.

I have no doubt that If the county wers to bring an actlon o recover
taxes delinquent more than flve years, under the varlous declsions of the
;wnnl;nmud‘ not recover a jud t b of the of Hmiatl

y o0 dolog It would walve whas s to all [ntents and parposes a judgment
ulready. Becoming s party litigaot in & court of justice the m;'nu must
briog itsell within the rules to entltle it to maintain an sotion, and itz nctlon
would be governed by the rales of the lsw relsting o such courts.

It Is very different, however, when the counsy proceeds o enforce the
payment of u tax {a the manner provided by statute aud against which thers
18 no limitation fixed by the statute. A certified copy of the tax list in the
bands of the treasurer or his deputy, takes the place of an execusion issued
upon & judgment. There Is no provision of the statate limiting the
treasurer in makicg his levy upon the personsl properiy to collecs such

The conolusive presumption srising from the statule of limitaslons s that
the debt hue been pald. Tbls presamption ls by statute made 1w arise only
ha_:l—mn;huuuhmhhmm It the legislature had intended
any. to apply to taxes which may be codected treasurer,
would have so enacted. 4 s sy oy

My conclusion s that the stwtute of Ii does not p the
treasurer {rom collecting delinquent personal property taxes by distress
and salo w0 long ss the tax remsins unpald.

Yours respectfully
' Miuton Remey,
Attorney-General.
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SCHOOL ELECTIONS — AUSTRALIAN BALLOT LAW —The Austra-
linn ballot law is not applicable to either regular or special school
eloctions—8pecial school elections or mestings ahould be
organized like the annual meeting, and the meet-
ing thus organiged can provide for the
manner of conducting the election
w0 ns to prevent interference.

Iowa CaTy, losa, June 20, 1804,
Hon. Henry Sabin, Superintendent Fubilic Histruction, Des Moines, fomou.

DEAR Sig—Your favor of the 26th inst, a3 hand, askiag my oploion

upon the followlng questions:

¥ Ls the speaial mestlng referred 1o in sectin 1522, code of 1874, one that

can nod should be arganized (ke toe anoual mestiog? I so, may the meet-
Img thus orgasized so comtrol its proceedings ms to prevent confusion,
wlectioneering, sad tntarference with voters, in the room (n which the meet-
Ing 1+ hald? Also, should the voting be dooe in the presence of the mest-
|ng thus organized, and (o tbe room In which the meeting ls held?

1t you are of the opinion that the spocial mesting is not like the annual

ing In v organizstion, but that it Is slmply nnd practically an election,
then should such election be governed by sectlons 1063p, 1063z, 1063an, and
1083bb, MeClaln's code?

+ [s there any way In which electi ring in the | di Ity of
the polls may be lawfully prevensed? ™

The question which I will first consider ls whethor what Is known as the
Australisn ballot law, being chapter 33, acts of the Twenty-lourth General
Amsembly, & spplicable 10 school elections. Section 1 of the aet Is as fol-
lows: * 1o sl elections W be held after November 1, 1802, In the stele for
publie officers jexcept thoso olected at scbool alections), the voting shall be
by ballot, prioted snd dlstributed st pablic exp Inafter provided,
and 5o other ballots shall be used."

1t will be observed that the forrod to is the election for pub-
llo officers, sxcept those elected at sehool electi An election upon the
quistion of lssulng bonds (s not embraced la express terma within this
exception, but the rule stated in the entire section relaes only 10 the elec-
#on of public officers.,

This section, then, does not require In cxpress terms the elecilon upon
guestions other than the election of public officers, to be nonducted accord-
Ing to the Australlan ballos law, Unless thers is some other provision in
tha law, then the vollng upon the question of lssaiog bondw Is not required
to be in sccordasce with the provisioss of sald chapter 33

Sectlon 18 of this ses providss the form of ballot: ** Whenover s conitl-
tutlonal amepdment or other pubiie measure 1s proposed Lo be voted upon
by the pesple " This may be sald to refer 10 the form of ballot when sich
quastions are voled upon st an election st which public officers are eleciod.
The Inter part of seotion 2ol chapter 3 Is as foll “The torm, ‘genoral
election,” us ueed In this act, shall apply to any election held for the choles
of nutlonal, state, judielal, distrle | county or wwoship officers, whether for
the full term, or for the illng of & vacsney., The term, ‘ city electinn,” shall
apply 10 any municipal electivn beld in & ¢liy or lncorporsted wwn.”

Without 4 ing the question of how Iar chapter 33 1s applicsble w
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|

the eleotion upon the ol & paublic messure st & special election,
1 can find nothleg in the act or the law that indtices me to belleve thas the
legisiature intended chapter 33 of the scts of the Twenty-fourth General
Assembly to be applicable to any school election, [t does not come within
the definition of a general election or a city election. There Is no t-rm or
expression in ths entire act that indicates that the legisisture had ia micd
any otter olectioas than those embraced within the terms, * genersl elec-
tions " and **elvy elections

Section 1822 ol the code, an ded by the Kigh h G 1 Assam-
bly, provides: The directors of soy Independent district may submit to
the bosrd of shelr district st an annual or special medfing, the question of
Issuing boods as plated by the preceding eectlon, * * * walieh
question shall be voted upon by the el " “yhis ! that the
meeting of the elsctors of the distriot shall be such s meetlng as is con-
tomplated for the annusl mesting, aod the manner of taking the sense of
the alectors upon the question of lssulng bonds should be o the manner an
provided by law for the voting st the sonval meetlng. The powers of toe
annual meeting are set forth o section 1717 of the code of 1873, as amended
by seotion 2823 of MeClaln's code.

It will be notlced thas such sootlon does oot provide the manner s which
the vowe shall be taken. Thers are diff decisi of whe sup
court which sustaln the view that the meeting contemplated seoms to be
in the nature of & delibeiatlve assembly, which may adopy and dispese of
measures balore it as they are hed in s ¥ v if it di d
best 5o 4o do. Tt has been beld that an election does not ily bave
to be by ballot, These declslons, however, have no reference to chapter 7
of the Eigh h General A bly, vor chapter 51 of the T y-second
General Assembly.

It is provided in the sot amending section 1789 of the code, thet: *“ In all
inds pendent districts having s populstion of 300 and upward, the polls shall
remain open from 12 o'clock M. to 7 o’clock P. M " From this it is to be
Inferred that the electlon at such meeting shall be by ballos, sod judges of

such election should probably be those p referred to In section 2635,
MeCinin's code, aad the election to b cond d us provided by the electors
bled In such 1l

1 do notoverlonk the provisions of chapter 8 of the Eightesnth General
A ly. which p the In which such elections |n independ-
eol school distriots having s popalstion of not less thsn 15,000 inhabitants
must bs conducted. [ wm aware, also, that in the case of Sraman v. Baugh-
nian, 82 Ta., 216, In the argament of the case, the supreme court seems Lo
trent chapior 8 us If upplylng to all lodependent districts, bot that polot was
not before the court for determination. The only arlses In the
argument of the case. 1 can ses nothlag ls said chapter 8 to indicate that
1t waa I ded to apply 1o Independent districts g lly, but only to those
baving 15,000 Inhabitaats or more.

My conclusions, then, from a careful exsmination of the quostion, may bo
stated as follows:

First.—The special ing to In section 1522 of the code of 18,
1s one that can and should be organised like the annual mesting.

Second.—The meeting thus organized can so control its proceedings

“
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ide for the of ducting the polls #0 as 10 prevent confasion,
electionsering aod Interference with voters la tbe room {n which the meet-
ing Is held.
Third —The voting shoald ba done in sccordance with the provisions
made thersfor by the mesting, and at the pluce where tbhe mooting ls held.
Fourth —That the provisions of sections 1063p, 10632, 1003 and 1063bb
were pot iotended by the leglsisture to apply to school elections, whether
for public officers, or oo the question of Issuing bonds

Fifth.—That the question of electl log in the i dlave vielnliy of
the polls |s one which may be controlled by the meeting after lis organizne
tion.

1n stating these conclusions, [ cannot refrals from expressing the wish
that the legislature had made the provisions of the law with reference to
sobool sleations more plain  ‘I'he many ameodments made from time 1o
time do not seem to have changed the theory of the mestlng of the electors
of & school district. The theory of the lnw still is that It s something in
the pature of & dellbarative assembly ; such sn sssembly in which the people
meet in thelr soverelgn capscity, and proveed In such » manner as they
deem best, except as has been modified by section 1780 of the code of 1573, ae
smended by chapter 61 of the T ¥ d General A bly. .

1 would also suy that, while in my judg the of J g
the polls and the order to ba observed thereat is largely within the disore-
vlon of the meeting after lts org fon, yet it fs 1 upon the
mecting not to make spy arbltrary rules or restriciions which would
deprive any elector of a falr expresaion of his volee st the polls Every-
thing must be conducted in & spirit of falroess, with the due regard to the
righta of others, nud to obtain u real expression of the wishes of the electors

Y res ull
of the distriet. ours respootfully, M e 4

PROCEDURE — DISCRIMINATIONS - A M‘
gainst o corporation for & of the ag
diseri ing in writing life i should
be by civil sction.
Tlowa Crry, Towa, Toly 1, 1806
J. M. Grimn, Esj., Cownty Attorney, Cedar Rapids, hﬂ'mh .
DEAR BiR—Your favor of the 26th ult. at hand, In w you sak my
ophlwutowhﬂnlhuﬂuhhhnthlWMIll'lﬂluf
chapter 35, laws of the Twenty-Afth General Assombly {MoClain's codo,
mﬁm.ﬂhlﬂﬂ]“.-”lhndﬂnﬂuwumﬂm

rogard 1o this | would say that the | s, ¥ Every

T to il Bay gusg 7
oro;worumthumtw‘hn shall violate woy of whe provisions of this
act. shall be fined (o apy sum not exceeding #500, to be recovered by actlon

nama of the state," ete.

h“;uhtthtr:uﬂtemdm-md.“lu.“nmmmlmun
criminal proceeding, yet the Isnguage, * o be r d by sction in the
name of the state,” plainly indicates that it shall be u olvil astion. Bection
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4754 of McTlaln's eode provides where actions 10 recover fines or penalties
shall be brooght. This relates to civil actions. It is an extraordinary pro-
vlalon by which s eivil action sball be brought to recover a fine, and the
amount of the fiae ls not definltely fixed by the statute. For instance, in
endoavoring to recover & fine in & clvil actlon under this section, & jury
would be eslled to determine how much the recovery should be for any-
where from nothing up to 8600. Notwithstanding all incongruity of the
provision, | can arrive st no other conelusion than thst the actlon must be
by eivil action in the oame of the state.
Yours respect fully,
MiLTON REMLEY,
Attorney-General.

A LOCAL BOARD OF HEALTH —Has authority to make regula-
Intions as to muzzling dogs at a time of & mad dog scare.
Iowa CrTy, lows, July 1, 1806,
W. F. Kopp, Esj., County Attorney, Mi. Pleasant, Imoa:

DEAR Sie—Your favor of the 10th ult. came duly to hand, but at & time
when I was engaged in other matters and could not give It my sttention.

You mk my opinion upoa this question: *Can the trustees of & town-
ehip actiog ws  local board of health, ata time of & mad dog sosrs, make
regulations requiring all persons to keep their dogs tled or muzsled for &
certaln 'ength of vime, and suthorize snyone to kill uny dog found upon the
highway not muzzled during said time?"

In reply to this I would say that section 550 of MeClaln's code gives to
the township trusiees power to muke whatever regulutions they deem
necessary for the protection of publio heslth. Ths following sectlon
requlres notlce of all such regulations to be published and posted. Section
5650 authorlzes the trustees to employ all such persons as may be necessary
to carry into effect the rogulations adopted and published according to the
powers vested in the trustecs, ete.

I am of the opiaton that the township trustees, ns & local board of bealth,
are suthorized to make aoy reasonsble regulstlon which will tend to
sarve public oeatth. If dogs effected with bydrophobis are In & neight
hood, It dues not oceur to me that It would be s unreasonable provision to
require the owners of dogs to keep them tled or muzzled during vhe time
that they may be affected with the disesse. Under the ssetion lust referred
to, vlz: sectlon 650, the board s authorized to employ all such persons as
may be 1 ecessary to carry into effect the regulations. It this power exlsts
then why should not the board of bealth have power to suthorize the pub-
e Ily to assist in enforclng suoh regulations?

While 1t muy appear to be & hursh measure to kill every dog unmuzzled,
6nd In cases great Injustice may be done by so doing, conslderation of pub-
lie policy in tlmes of public danger demands speedy sotion to be taken, and
I would not like to ssy thut under some ¢ircumstances the order to kill
summarily all dogs found led was an ble one. Every reg-
ulntion of this kind must stand the test of 3

In case & mad dog had been iog through a nelghborhood for some
duys while be was so affected, and there & likelihood of & oumber of
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d affected with hydrophobis, |t would seem 10 me o be
::I‘; l:e:::{n‘:;:'ul:m watioa mgalnst the sproad of hydrophobla to I(;n:l::e
such & regulation requiring all dogs w b«: ulv::! or muzzled, even ¥

exterming’ .

m'};:.-lr: ‘:l-l;”'::ﬁm:lw :;::: .::-.'h & regulation would be unressonable,
but that mattor is left largely 1o the dlcretlon of the local board o: ::l:l;.
You will observe that plonary power is givea to the local bosrd o - “’;
and 1f the conditions nre such as lo thelr judlgment warrant or justily
measure stated, 1 could not say their actlon was valawlul.

(' wally,
o MILTON REMLEY,

Attorney=Geniral,

IMPRIBONME __ CONCURRENT TERMS — Where a convict is
I.mprlmud?::dw two t and no provision being made
therein that one shall commence when the other expires,
held, that one would stand wsuspended until
the other had been served.

lowa CiTY, lows, July 2, 1804,

Hon, P. W. Madden, Warden of Penitentiary, Anamosa, fmoa: [

DEAR Sir—In regard 1o the guestion which you presented to me nl:
my opinion relative % the imprisooment ol Joseph Bush, 1 “h:ltdh:‘:m
sppears from the records of the Johnson county distrloy court 1

¢ 1oted b and on the 224 day of
for two He was oo LLE
"MIM- “ls.l& u judg! that he be imprisoned th:ve wnd lr! years
respectively in the p inry ot A was Each J

hatever was

was made Independent of the other, and no arder w

hm:d».m ::Tl contemplated may be made, under seotlon 4508 of “.mhmjm
fon you sk Is whether the imp of Bush onder

o otly with the other.

mo;: rregw“' nnn::r::u ?wwm suy that If It were an open question, Mer‘u

seotions 4508, 4513 and 4514 of the code, ln\hnlhlmoiuum:m m?

otherwise, I would Incline o the uplnion that the Imprisonmen sondeor

currently, but It bas been determined gtherwlse by the supreme o

the case of Mieir v, MeMillan, 51 lows, 240, The m“u that case says
o, imprisonment In the nature of cannot

mmuxrnh sffoot of o cousidering .1t would be o remit one
k2

‘":hi-m has not been overruled, aod it must be nocepted as mwl.:::;

the state. Hence, there Is only one thing ?Il:o {r:h:‘d‘:hinon >

mitment which you have, in declslon,
:::;;u: :L:; your duty w hold Joseph ‘Bush until be hes been confined
law for the term of elght yoarce.
S Yours respectfully,

MinToN REMLEY,
Al
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POWER OF CITY COUNCIL AS TO BTREETS -The city council has
suthority to narrow or change & public highway established by
the board of supervisors before the city was incorporated.

Des Moiwes, Towa, July 7, 1806,
J. AL Griman, County Attorney, Cedar Ropids, Tova:

DEAR Si—Yours of the 34 inse. at band, In which you sk my opinion
a8 to whetber the ci'y council has a right to narrow or change a publie
highway whioh had been duly established by the board of supervisors
before the town was lncorporated? You also eoclose a certaln letter and
copy of the records of the incorporated town, from which [ am uoable to
determine whether the scilon taken by the town coancil did sctuslly have
the effect to narrow the street, but it becomss immaterisl so far as the
legal questioa which you propound Is eoncersed.

Under ssction 623 of MoCialn's code (484 of the code of '73), cities and
towns are given Ly the s'atute full authorlty and power to “lay off, open,
widen, straighten, narrow, vaoste, extend, establlsh and light etreets,
alleys,"" ete. This section has been coastrusd & number of times by the
supreme court, and I may say that the streets and alleys of an Incorporated
town or city are absolutely under the costrol of the councll. The fee of the
stroets is (o the lty, and the town has axelusive control of soch streets.

B sectlon 1443 of MoClain's code (053 of the code of '73), & pablie high-
‘way within the vurporate limits of any lneorporsted 1own or city i subject
to ull regulstions of other streets In such town or cliy.

Under seotion 726 of MoClaln's code (527 of the code of '73), It is pro-
vided: * The clty conncll shall have the eare, supervision sod eontrol of all
public bighways, bridges, streets, alleys ete., within the ity "'

In the case of Gallagher v. Head, 72 Tows, 173, these several statu'es have
been d, and the sup court holds that the clty council has fall
control of the streets within the clty, to the exclusion of the suthority of
the board of supervisors; shat she board of supervisors hus no power to
establish & highway within the limits of an lncorporsted town or elty.

In Marks v. Woodbury County, 47 Towa, 452, it was beld that road super-
visors of & township had no authorlty to work the roads or streets within
the lmits of an Incorporated town, and that & road tax levied by the board
of supervisors could not be collected within an Incorporsted town.

1 do not think there can be say doubt but that s publle highway within
the limits of na Incorporated town or city Is as much s part of the streets
of the ity or 1own as any other swreet, and Is under the exclusive control
of the eliy or town, snd that the elty council has full sushority to narrow
the street when Io its judgment it sees fit,

I do not wish to be under-tood s saying that when private rights are
invaded by an sciion of the oity councll that there is no remedy at all. In
thi exerolse of the power which the ity or town council undoubtedly has,

due regard should be had to the | of the ity and the righta
of the oitizens.
1 return the papers you enclosed.
Yours respect!
gl MILTON REMLEY,
Attorney-General,
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PLACE OF SUIT FOR SUPFORT OF A BASTARD CHILD--Whare,
after being deli d of & d child, the removes 1O
another county, suit for maintenance of the child should
be brought in the county wherein it was born.

Des Moises, lows, July 10, 1896,

ler, County Attorney, Harlan, fowa: ’

< :’:‘E::-:c;is—\'uu».t of rt::’n‘ date at hawd, In which you siale: '.f\
woman living In this county was delivered of a bustard ehild in this m;mt)t.
and the putative father was, and ls, at the present time, a resident ol t.: L}
county. The womnn, sinoce the birth of tho ohild, has moved with her
parents to Harrlson county, and since her removal to sald county h:. o;nm-
menesd sult under section 8114 of McClain's code in Il?:l- counky. ou
aslkc: “ Is this the propercounty In which to bring sait?

I think that it 1s, The cause of setion wrose in your county, The stat-
wte sothorizes the sult to be brought in the county where Lheiwulm?u
resldos st the time she is delivered of |h_;.- il‘hlnl‘:rd ehild. Itis held by the

he proceeding ta a civil sotion,
’"pm:l::ﬂ::: !‘::;u:qcﬁvl Ml‘liu: 6118 refers w tho count.; in whieh the
woman resided at the time of her delivery, The phrase, ''in the l:uunlli
where sho resides,’ as it apposrs io the fourth line of the stavoue, mll; :
oonsidered with reference Lo the first part of the same saptence, wh‘d n{l’
“ when any woman residing In any county ol the state [s deliver n
"
m;:r: :miﬁ;ha theory of the prossoutiun in such o caso ls that the counly
may be held barmless from the support of a pauper The fact that ::;u
the birth of the child the mother may have taken the child into “rt er
county does not of Itselfl relieve your county from the ml:‘l‘:nppn h;:
such child Uf 14 beoumes s pablic charge. Stops way be .:1;1’:;:;;
other county to prevent the mmlt:::tmul:'ih‘lﬂ r:um mequiriog s \
nty wou W

1 :.h::m:l::b: ::n‘:uum of the s atoie which would ‘\‘l'boﬂl;:
parky haviog & cause of sction to mwove '0 tho utmost parts of num;u "
thers maintals her aovion agalnst a defendant wouald bo n m-m; nﬂw".
The avident 1 jon of the leg was that proceediogs unw“'
brovght in the county where the woman resided st the time she was

ered of hor bastard ohild. Yours traly, - =
A

INSPECTION 1LS—WHAT SHOULD BE INSPECTED -The ofl
i -““:::ngi thorized to ct maphtha in the hands of

" who uses it solely mﬁ;m of gas.
= Drs MoiNEs, lowa, July 10, 1600,
State Oil Cedar Rapids, Towa:
Hmnmmﬂm—‘-\‘mm of mm at hand, In which you ssk my

oplnion mu-muuumswau
5 w-l:ut- lh_nld b:ml the Atiaatic Gas company, of Atlantic,

mu":g the fae for inspecting uaphtha which thoy use in the minu-
facture of gus?
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You state that you conslder 1the amendment made to the oll inspection
Iaws by the last legisl requires the lnspection of such olls. You alwo
stato thet you esclose thelr letter which sets forth their views, but unfor-
tunstaly such letter was not enclosed,

I mm sorry that you did not state more definitely the prooess of resson-
ing which led you o the conclusion that such oils shoud be inspected.
Chapter 185 of the acte of the T leth G 1 A bly, s ded
by the Tweaty-fourth Genoral Assembly Is | thick, with some typographl-
cal errors, contained in the pamphlet issued by the stite board of bealth,

excopl the amendment by the lust legial That d s by add-
Ing to the first section of the chaptsr the followlng wsords: * For the pur-
poses of this not, nsphthta, benzice and gasoline shall be d d {lluminating
ofls. "

Now she question arlses whether the law, ns thus amended, authorizes
the inspection of the olls used by manufacturers for purposes other than
ilNluminstiog parnoses. If you will I lon I of chapter 185, jou
will obwerve: * It sbail be she duty of such state oll inspector, by himsel! or
his deputles herelnafior provided for, o examine and test the guality of
suoh olls offored for sale by any manufacturer, vendor or dealer, * * *
aad it shall be lawlul for sho state inspector or his deputies to suter (nto or
upon the promis=s of any masnulscturer, veodor or dealer of such olls, and
if they flad or discover any keroseme ol or other product of petroleam
kept for {llaminsting purposes, that has not bsea Inspected and branded
according to the provislons of this act, they shall prozesd to inspect and
brand the same. The remslaing clsusss of the sestion make [t lawlul for
the mavulacturer, vendor or dealer to soll the ofl so tested und spproved
a8 an [luminstor, and make it uolawlul for the owners thereol to sell such
ofl or produes of petroleum for Hluminating purposes, which has been
rejooted.

It will ba observed that b Is the oll kegt oa hand oaly by maaulacturers
of oll, vendors, dealers of ofl for {llumisating purposes which the state
inspoctor s authorized to Inspect.

There aro provision in other sectlons of the chapter which Impress me
vary strongly that there was no thought fo tae mind of the leglslature that
olls used 1o masufactucing shoud ve lnspuoted. (& 18 only the oli of desl-
ors and maoufacturers of oll that toe | in d w

Selllng olls, which huve now been Inspsoted, for I} fog purposes, is
made & criminsl offenss uader sceilon 7. Using olls, for illumiossing par-
powes, which bave not beon lospscted, is lHkewlse made & inal offe.

(dection 8 | But section 8 & proviso thst gas or vapor from oll which
has besn rejocted may be used for [llumioaieg purposes when the oll from
which the gas or vapor ls genecated s contilned In & olosed reservolr out-
slde of the bullding liluminated or lighted by sald gas, and the last proviso
in sald section ® Is in b y with the | idea runnlog throughout
the emlire law, which ls this: thas it ls only such oils as sre used directly
for llluminsting purposes whioh the state Inspector |s muthorized 1o lnspect,
and the sale and use of wuch uils ot for illuminating purposes s not pro-
ub;::hglhm ,

not see that the amendment made by the Lt leglslature changes
the law with referonce to the duties of the Inspector, or would suthorize
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nspect { gas by » gas light
imapecior to b olls uwed for the manulscture o

- pany 'r:y are ool masulscturers of oll or vendors or dmnl:r;::_
. mﬂ:w that i mqmn‘mdinulllagn or -
st rposes the lnspsctor would be authorizsd 10 Inspeot naphthia, bon-

w;::n:' r:mr“u bt such gas light company doss nob camo within tho class
L {

FAOAS sooted by the stata lespector.

e 'hm;l::l:nu;‘obr: :.:?id. w 'u':'“u statute which has escaped me,
e are none, | would oot advise you 1o sttempt 10 snforoe

o= |::'l‘he foes to which you refor. I think you would surely fall

-y wllet‘:uo‘:’ seotion or clanso of 1he statute Lhal you have in mind u:;::

Ehlll,:;r;o;rcl;lm i based, 1 would be plesssd to have you call my atten

Yours very truly,
i - . Miros RENLEY,

Atiorney- General.

ORIMIN of
EMBEZZLEMENT What constitules the crime
s embozelement.
lowa CIry, lows, July 11, 1896,

y Jowon:
W. L. Sevith, Naq., Counly Aliorney, H-;h;ﬂ:" v B e L

; + pled it as collatersl
"F.hnm‘lmﬂwmnmlﬁlpm pl ::Im i
#300 note which he held s collnteral seourity,

:GH::: ?:I‘I:dn'w :u»:‘h:.no rocolved over nod above the 8100 whish P

owed blm."
The quesiion 1s whether H e !allw::l':hu‘ll.:-n} ~

H with proparty &s secarity. He had
uhm:::mmma eould not have wold it

from H vhat the
parted tile, or hi could have taken weaority
gww:l‘::kurdw?!mmw tho 4100 bt he

ol H . :
uhtmmdﬂutm.dn-wﬂ_ wrong B
mmﬂm_-mn.n.bhm I’M.ot

:r:‘:-mwmmdhmah-n
oourse, bas hix olvil remedy. . At
ours = y
Attorney-Gewerol.

L
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BOARD OF EDUCATION — POWERS — COMPENSATION OF MEM-
BERS—The board of eod ion has no ity to direct the
county suditor to issue warrants for books for which it
has cted — What b of the board are
entitlsd to compensation for time spent
while acting in that capacity.

fowa Crry, lows, July 11, 1506,
. W, Orim, Esq., County Attorney, Estherville, Jowa:

DEAR SiR— Your favor of thefth Inst. duly st hand, (o whioh you ssk my
opinlon upen the following questions:

First.—* Doos the board of education have power to direct the county
nudi*or w lssge warrants for books for which they may contract, or should
the warranis be lssued by the board of supervisors asting In the capacity ofs
board of supervisors?"

In regard to this I would say that chapter 24, wots of the Tweaty-third
Geoeral Assembly. providing for county uniformity of text-books and pro-
viding thatthe county superi d. oounty {tor und the county board
of supervisors shall & baard of education, says in the ninth sec-
ton: *When the list has bean so sslected, they shall be used in all the
publie schools In sald distriots, sod the boand of education may srrange
tor such dopositories as thoy may deem bost. and may pay for sald school
books out of the county fund and sell them W the school distriots st the same
prics as provided for o wection 1 of this uct, and the monsy recelved from
sald sales shall be returned to the sald county fued by the boird of eduea-
tlon menibly. "

There |s nothing {n the act, directly or Indi ly, repoaling sectlon 451
of MeClaln's code, which exprossly provides: " The auditor vhall not sign
or lssue apy warrant except upon the ded wote or resol of the

board of supervisors suthorizing the same, except jury fees,'’ eto. If the
later statutes give the board of education the right o draw warranis upon
the coanty Lreasurer, ls must be a repeal or modificarion Lo some extent of
waid soctlon 451 The | ge of ion 0 of said chapuwer 36 by (weell
would Iedieato that the board of education may pay from the county fund
for the boolks.

It Is unfortunate that the language was not more explicit in providiag
the manner of making these payments, but | esnoot see how It can be
olatmed that section 451 of MoClain's code is repealed or modified by this
act. I do pot think the audisor would be justified In drawing & warrast on
the order of the bosrd of education, but there ought not to bo aay friolion
in the master, The baswd of education ls required 1o keep s record of s
proesedings. 1t selects the taxt-books which are 1o be used; iv determines
the number of books whioh shall bs purohased; it makes » for the
purchasing. These books are 1o be delivered 1o depositorios which the
board seleote. [t s seldom, if over, that the booke will be delivered whils
the board of education is In session. When the books are delivered and
recelved by tho board of education, aither by the president, secretary or
ngeat, or deposliaries which wre the agents of the board of education, then
» bill for the books sctaally deliversd st the cootraot price should be fled
with the board of supervisors, sod the bosrd of supervisors, who sre
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morized la-
he county, should, by reso
sottle clalms Agninst ¥ Lty

e of m-w'mnm a warrant w'be‘d:::i:.n 1..':: \::.::“ pow

s N f the board of odu s ;

1enre ariky o e

T mwwm‘ m‘ihy :hlch the couanty fond la bousd, ]l'h? ”ui; Vs

o i ::; to audit aod pay the clalm. 1o thiy way & o

under obligs T .

s mo::“:hlk:‘o:::: 1:gh'tnmn- was that the board n:a:p;‘:llnu
e sevieors and Lrans noss
organize s s b ward of wupery

sould as suy Ume b

ulmunh. e I'::::: :rl'“;t-hlﬂu.lau. acking as such, anu.uaduu:

e {me, asd |l s0, is the sodlior cnllllo(?;:om

e ey m his fecs nud salary as nuditor? | i

Thare {1 the bowed
tar pay for mombars of
.‘“Ml.l gt pm'lllu:::‘l:; the runl of suparvisors who are, _bnu.:::n of

- gt s s perlorm the IAbaT BECeSSArY &8 X nfficio mmum-._\a

- would be entitled o have thelr per dlem gt

lﬂ:;-. basrd of suparvisors: ansd the sama may

duties of hils offios to sit as
at. (b is n part of the

ey ‘I;P::nln:lni: sdugstion, and be, W00, in m':lu.:n:n:::r ;:3;
% m:a(:\::rmtu the dutles of the ofiice of un-u:;tl;; m,a:n“w i
while s e ‘

recnives bis salary L
m'?ﬂﬁ nm:: o suy pay oatelde of that whioh pertalng
not o 8

offive aa suditor, wat & pablio offioer oannok recover com:
1 "hﬁ;d“:: o law. (Howland B iy
Toe) Tholaw making no provision (0% SRERECEE Loy e board of super

they

and ocounty sudlwor, whatover pay

T, S e S
dont wou

The connty W tho same day while

aa such offiors. sparlavandeat, and 84 for

"""'"'MWm baard of edugation. The same ia g

acting & & MATT  board of education.

othier members Yours respectfully, ;

Attorney-Generol.

::nbﬁ'ﬂ‘ his board, mlde fro

INTOXICATING oF FIRM OF WHICH HE 18 A
ING PERMIT_CH A0 e of such change.

Attorney Eastherville, Jowa.
i of the 9ih invk. at hand in which you ask my
m“—fﬂfw
qtlnu-w‘;::’“““‘“;u_..."‘““’ for & parmis of the distriet court &4 &
%WM" .1:::0- uoder the firm name of John Doe &
things
]

B ]
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Bon, snd the permit is granted. John Doe has an interest In the business
&t this time, but afterward retired. Must Willlam Doe apply for & new
permit?”

I #m not aware that there Is any declsion of our courts upon this ques-
tion.  Upon principle and reason 1 would ssy that if & permit were granted
to the firm in the name of John Doe & Son, and John Doe & Son signed the
bond, then it would be necessary to apply for a new parmit after John Dos
had retired from the firm,

It, however, the permit wers granted to Willlam Doe and the bond wers
furnished by William Doe, 1 cannot see uny ity for & new applicati
The statute suthorizes & resistance when the application for a permlit is
beard. Apy oltizen can go lnto eourt and show that the person making
application s pot a sultable person to be cntrusted with the handling of
Intoxicating liquors. If the application Is made In behalf of the firm, the
sterling qualities of one man may be s suffieient gusrantes to the com-
munity that the law will be strictly complied with so long as the sale of
liquor Is under his supervision. 1f this reliable member of the firm with-
draws from the flrm, those remalning may not have the confidenss of the

ity, and the Ity should be permitted to resist the granting
of the permit to those not worthy to be entrusted.

If, however, the application were made by av indlvidual aod & permit
were granted to him In his individual capacity mxd ot the firm, there
appears to mo po good resson why the withdrawal of a man from the firm
who was nct entrusted with the sale of intoxieating Hquors should svoid
the permit granted w the Individunl member who remains.

Yours truly,

INSPECTION OF OILS-—Nuphths, in the possession of u dealer in oils,
even though he proposes to sell it to o gas company for the
manufacture of gas, should be inspected and the fees for
inspecting the same collocted—Gasoline in the
hands of n dealer should be inspected.

Des Moixes, lows, July 16, 1886,
Hon. Luther A, Brewer, State Ol Inspector, Cedar Rapids, fowa:

Drar Sir—Your favor of the 14th inst. at hand, in which you nsk:

"' Suppose 100 barrels of naphthin are In the possession of & dealer in oils
uﬁhmwnﬂth.h&,wuypuuomhumm. Would
not these 100 barrels be subject to inspection under the Laws of lowa, and
would it not be the duty of the wiate lnsp aod his deputies to colleot
the statutory fees? And how sbout gasoline that ls not sold or used for
{lluminating purposes? Are we authorized to colleos fees? "

hthanﬂnhnthhhlhmm,nmlulylmh.Immhmhh
understood as ssying that any oil or product of petroleum, naphth , bemzl
or gasolloe ncl \ Was not subject to Inspectl In the haeds or posses-
slon of a dealer in olls, or & manufacturer of ofls. You will note In the
nphﬂm:“:“hwﬂlhomhﬁmd!mnmwﬂﬁ-
ot of ofls, vendors or dealers in ofl for illuminating purposes which
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sctor 13 : Y Iv Is unques-
20d to inspect.” And again: Iv
‘wh' lﬂwmlllp l!hth‘:;h:::n engaged In selling ofls for {llaminating pur-
lyh i thll. would be horiz+d to lampect paphtha, benzine, or
poses, the insp
— id add that if sny dealer in oils has in his possession any nphl::h:
ot asoline, it ta the dury of the state oll lzspector o \ﬂlwﬁn =
A he provisions of section 1 of chapter 185 of the Twentief
s llll‘iﬁ‘l' lm:-lr 2% amended, and 1 would eny it is equally as r.lu: l;;m‘z
Ganorulh l::urtﬂ;r he is suthorized to inspect the olls be s authoris oz
mlI'I':ﬂ: lll‘:a foes for such Inspection, sod 1 would answer both of your g
o0
affirmative. -
“‘“I. I:;::‘I: however, that where n gns ‘oo:.p-:r)—“lf;np:l’lg;mo'
od In the manulacture o "
::::::‘orwd‘rl:: fuel purposes and Ls not engaged i:l the I‘::‘::t'::::g: |::'|
uld not
oils or selling the same, then the state t]nlpoctm‘ wo

AR
{nspect sach olls in thelr p

lon or 4 the feea .

1}
Yours Wruly, @ roN RENLEY,

Attovney-General,

UORS-MULOT LAW—STATEMENT OF CON-
INTOXIOATING LIQUORS_MULOY o e
statement of consent of the voters of a city to the
operation of the bar does not have to be filed
after evory general olsction.
lowa CITy, lows, July 17, 1886

Holmes, County Attorney, Boone, Tnea:
A St Youra of the 16th inet. s st baud, and yoa sk my oplo on
upon followl atament of fnctel .
m‘b 1 ol.;::lpwﬂod' the note of the '.merlhhmnﬂaln.::am.
reoltes the conditlons which shall constitute s bar o the p.-umm:u
violygrsried by I o tho e o Keselngfor W o eni
J tatement
ltqmm. : dmmmt;; 'l.':l::: :ounu who voted st the last gencral ¢l nu:&
o : have been filed with the county nuditor. " Referring tooltles 0',5'1
g Innabliants, sscilon 18 provides that in order that any oity ’u? '?:
h m?‘mﬂ |nhabliants miy come within the provisions of sald saotlon 17,
s statomont of cansont shall ha filed with the county anditor dmdln
Wp«mid all the logal voters who voted at the st preceding
- ; Does the lon, * precedl | election, ' refer to the
e pmd' statoment of o'wnm or does It refer 1o the
Yo mundmltul,m the :;:n:.la the prosecution of ‘whluh It is relled on as
ﬂ;"h:' Py lg 1ding for & petition wh‘l:h wull:;:mgu;:ﬁ.
vl copsan o i ulslts mijo
s similar language as to the req! ¥y
pf“.:::. Yan :hi:::;ﬁ lust g néral alection " This would m;a
?ediuu s'hn \he copstructlon placed upon the two former m:tdm;u by ': t:
leglslature wis that tho effect of the consent petitlon continu miﬁw
sequent elections to sueh time a8 {t would abrogate o the manper prov
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in soction 19, but If this is true sad the courts should give the same con-
struction to sections 17 and 18, would the protection afforded by the bar
extend 1o the person who had poy 1 to do busi as 8 liguor
dealor uniil after one or more eleotlons followlag the petition of comnsent
had Intervened?
in regard to this, I will say that when a siatement of consent of the
majority of the volers residing in the city, or s llke statement of consent
slgoed by 65 per cent of the voters who voied st the last preceding general
vleation In the souaty, hes been filed with the auditor, this must be consld-
gred as the expressed will of the voters of the olty or county, that Intoxieat-
Ing liquors may be sold In the clty or county in accordance with the provisions
of the mulet law, This establishes the right of p tosell by plying
with the provisions of the mulot law, and this right contioues uotll the con-
sant is withdrawa in the manoer provided (o section 10 of sald chapter. In
my judgment, the potition refervod to in section 19 most contaln the names
of n majority of the voters of the sald city or town, or county as the case
may be, ns shown by the election lass held provious o the fillog of such
potitlor. Upon the filing of such potition relerred to in ssct'on 10, the consens
givea by the sistementof consont which had been Aled under sections 17 and
18 mast be consldered as withdrawn and of no effect, but the conseat will be
ldared as continulng uatll It in withdrawn In the manner provided for by
sootion 19, The wishes of the people of the alty or connty lnstead of belag
determined by ballot at the polls, (s determined by the petitions which are
slgned, or by the ts of t. The of having
been given, it establishes & status or condition uoder which it Is lawful for
anyone 1o sell Intoxleating liquors who complios with the other provisions
of the mulct law, I do not think that another eloction Intervening Latween
the filing of the st of and the of busl by
a saloon-keaper, affects his right 1o claim the benefit of the bar sgslnst
prosecution. It appears to me that & falr construction of the statute is

that the conseat given lsa d toall p who comply with
the otber provisions of chapter 62 w0 engage In the sale of liguors so long as
thay Is not drawn In the ferred to in soction 19 of the

ohupter. I can glve no other construction to the sectlon refarred to.
Yours
' Miuron Remvey,

T, 0. (lary, County Attorney, New Hampton, Ioea:

DiAR Sti—Yours of the 10th {nst. 8t hand, I which you ask my oplaion
upon the following questions:

A party was enjolned from malntalolog & nulsance, that is, selling lotox-
loating liquors contrary to law. The Injanction was obtained on the ground

b —
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\tlos.
aid not appear upon the conpent pet!
e ‘i Tﬂmuku: :‘:T;:’mmu the premises wnd thnn;r-‘m:n:!m::
ool ‘e { the Injunction & wulllcion
b rapting of |}
o . h:::‘.i‘:mrll:m conssnt petition, could the party nu}ollln:«:
pbagi ":I:‘bnimug and again sell intoxioating 1.hln.mr;v|n ‘L:thg b.'n.hgo
N . alet law ot
od with all the terms of the m! .
rrk:::::ln b: agaln sells liguors, or in other "un‘l;.‘l:: l;?h:q',h:”:
< aln on
, notwithstandlog the same, 8@ n
h“lmun::j?:\rﬁn the bullding sajoloed, doing away with the exiswnos of
business o
notlo 1les with tho mulch
mmpl“iu . :L:ali‘::"-::lu:ion. 1 will stato that the injunction, from {‘c‘mr
ml’l.. w;rmu \be owner trom maintalaings pulsance, that is, -uuh:
uors . mu‘q 40 law. 11 this la all that the decres of the m? ;:;o:n “\;
T4 wr'l.hink shat It wonld be a contempt for the parson ua}u‘: ooy
i ors Iawlully theceafter. Il the conditions & o
e i s walld itlon or & ob of law s0 ns to peru; e
Tt pe g A the
d&h: b,h of Intoxiosting liquors, thon such ssles wnumi:::nﬁmn :‘. >
hn'l:nw-:, and he is not malotalsing s nulsance :’k:ﬂl:;‘:m .m';m : v
s tiilon w wove
st his peril. LI tho new pei
::::;t::?w it ht falls W fGle s oew bond, or lhop‘wnm:‘?; m;;
owners within fifty feot, or in aoy tﬂm":ﬂu 10 comply
for con
mulot law, e would be lable Pt Y e
deoree provided for the abatement |annoo, y
n-“:: b-ﬂdlnr:’ complylng with the provisloes ol section 359
“mwu lﬁ:ur socond question is praciically answared ;m‘h ﬂuw
that | wish 1o sdd by seiliog llullll{l:n m&l::-‘!;n‘::r’ me “m.:ht-m
ence injanotion, The Injunction con y
dmm he violates the law by nnlaulnlus:u'um‘ Lnuh-hhuu-lﬂ o]
I“:; malntalning & ul here in the § dlstrict,
or

PR o e, tho fojusction, balng 4 siated by you sgaiast HEIEC
Anl: . il L]

wor o &
3 in foroe forever, bul selling Ny
logal manoer is m‘tml-mudhuu.u'hg-l nl-uul not subject tho
sellor o panishment for t for vi g the loj
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Is saswer 1 would s chap acte
¥ that under the provisk
T' ulur Tweaty-third General Ammbi;:‘ nrqu:t:r[ud I:'::-rm“:::.'II ‘hm-
.ﬁ:.,f[':s:‘mr Intoxlcating liguors lo any manner uulu:: he huIdma rmit
oo f m #0 to do. It would make no diference whather t; :’G
g lquor was sold oo sccount of the fact that ]
seribed It for the purchaser or potl. & P bt e
YVou also ask whether s mas i tored pharm
- who is nos
'l,]::‘|l|r..npr1ewr of & drag store or phlrmc;::‘:mplo + e mphu-h
-lr:. w run aod msaage the same for him? A
soswer 1o this question | would that
o ope who is not & phar i v i “: it e ni‘: ::jmu?n —
¥+ ploys & regls-

tered pharmacias to perform those jos w] nose tered
maclsts caa do under the law. A i -

Yours traly,
MiLrToN REMLEY,
Attornoy=-Gleneral

BOARD OF EDUCATION — PURCHASE
10N — FUN OF SCHOOL -
muh-:‘hdu for the purch d::::.bw:“
not to bind the board —If after the passage
resolution to adopt certain books the resol by
tion is rescinded, the board must =
ndvertise for bids befors it
can adopt other books.

» lowa CiTy, lows, July 25,
A ;: Waond, Bwy., County Abtornay, Grundy Cenber, J’mm:. ey
m:uﬁ&n—\’ur favor of the 23d inst. st hand io which ‘onel
- ’emgtﬂadﬁm&m.uhmmﬂrxm:;
county board ucation of G
o rundy couoty, asd also & copy of
mco..hr' m“_anm?:!luobyl!h-mddmmﬂnumn-:

g Fry graphy and other books, state
vove, the board adopted Fry's goography, and tho pr - mm'h"

-

/

REPORT OF THE ATTORN!\'--GENEH:\L 185

1 have baoo unable to find & syllable in the law establishing & unllorm
system of text-books which suthorizes the board of educetion to adoph &
wystem of taxt-hooks for & peoriod of Ave yoars, of authorizes the hoard of
edocstion 1o entar i6to » contract for five years. T'he only reflorence to &
five-yoar poriod ocours | sectlon 6 of sald chapter a4, pud you will notioe
that itle limitstion on the powers of tha board 10 change she texi-books
Ahat have been actaally adopled before \he explration of Bve years, unlos
aothorlzed to do w0 by & majority of the electors presant and voting st &
regular anpusl meeting lo March. The provision that \he text-books shall
not bhe chunged more traquently shan onoe |n five yoars, by no moans
asthorizes RO board b0 make B contraak for five yoars, or 1o bind
fwsell or Iia sucsesor 1o purchase of & particular firm for & specified
prics for the period of five yoars. I do not shiak the hoard is authortned
o make sach & pontrach, and 1t ls very uestionable whotbor what 1s called
» contract 1, In effect. 8 pontraol.

You will novlee that thers s no ahligation siated ln the alloged ocon-
traot for b board ol sduostion o purchase books of the ssid Ginn & Co,, or
for sy dofiaite time 11 may be urged that saction 6ol she soy prooludes
the board from oow changlngite mind. Tho provislon 1wz Toahall be unlaw-
fal for any basrd of direolors or county board of education * o & wodie
plase or change sy sex1-book that hinebaon rogularly adopteland Introduced
under the provisions of this aot before the expiration of five years." Your
latter stiles, howevar, that the books in questlon have not yot boen intros
duned, This provision Is made for the benefit of the patrons of the sehools,
aod not for the boneft of soy publisher, whomsosvar 's geography,
rom whe statemant of {aots, has not been lotroduced. The probibitlon, thes,
ol uﬂlﬂ‘mm.mwthl-m. hny}d.uul.mm
bosrd atiempied o bind Itsell or its successor 1o & five-year contracy, it
would be an sol it vire. 1 am oloarly of the oplnion that it s wob
authorised by & ton to bind s s for a pariod of five yours,
or bied thi qoushy, the statute giving the majorivy of sloctors the right 1o
direct » chaoge within five yoars.

Anothoer 2h provist of the law ined in seotlon 4 I8
wholly Igeored in tho allgad contraot. Under soction 4, I the pub lshors
of boks turalsh the wama L0 snother district or slate bourd st & lower rate
mmnwﬂummmm-|mhm should ba furalshod st
ﬂwmwmmwwdmm of the
Mwuw to thia . “U any redoetlon of the lisy yrice
dmhwhh..lll-lnm“d thelr use o sald sehoals, Where

) dlng reduction |n the prises of the sald bourd
of ednostion.” The liay price ln & very dlTerent thing from what la often
done by special contrast. The mumummaﬂmmiy
with the law,
mmmmmmmu¢Mwuhmm.
h-oﬁw-ulduh-tu- the adopiion of such books under the law,
{fany. The view I uke of mmnmhtﬁwmwm
nu,ﬂmbﬂmﬁhmmlmlluﬂ. -

1 am of mmumnmuummmwm
Fry's geography, but f this §s dons, 1t will ba mecessary 10 advertisa for
bids agsie. Yours

" Mipron REMLEY,
Attormey-Gleneral.

B T = T e e
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I'.‘l‘ll"l::'{ld! G‘P‘ m‘—l::‘uﬂ inspector is not authorised to inspect
or g iguned to & gas » found
st & railroad station, whether it is shipped from
within or without the state.
e Des Morxes, lows, A
,‘rr.{lJ F .shr--rudy. Seoretary State Board of Health: s
AR Sin—Your favor of July 24th band, Blob
opinton upon the followlag q-ﬂﬁ: s e g0
= u::n{;n:n: state inspector of olls Ands st & rallroad station Afly barrels
¢ ine or gasoll lgoed o8 gaa
not bewn Inspected, and which was shi Aneslrrgoloig
would the inspector be suthorized to mm:o: :‘l.:l 1:“::' :::l:n:..
same rule apply w0 such olls shipped from without the state and
found st a rallroad statlon?'’ e
mll-t-‘lrll :nl.hhl will say that section | of chapter 185, of the acts of
T Geoperal A by, ls ded by ob M of the acts of

provided In the sald section.
The dutles of the Inspecior are set forth In section 1. [f, under the

becaune of the nmendmont made by the lmat logivlature,
4 ine ls: what oll ls the lnspector

ien that hae oot been laspecte}
10 the provislons and branded sccordisg
same. of thin act, they aball procesd to Inspect aad breod the
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for purposes ciher than direct [luminsilon
The natate requiriag the {napactios of illumisating olls ls made for ike
protection of the public, and s aot \ntended, primarily or otherwise, for ihe
bonelt of the ofl fnsp or hlsdepatl IF gwaoll phths, or benal
are found on the premises or in Voo possession of & manuiscturer of |llumi-
asilag olls, or & dealer in {Hlwminating olls, it Is the duty ol the inapeaior fo
but if found eisewbere, altber ln the bands of the consumer or in
tranais, 1 Bed no provisics of law suthorizing \he lnspecior 1o inspect the

same.

Bection | of the act &4 amonded by ehapier 148 of Lhe Twenly-first Gen-
eral Assembly contemplatos that the owner or party oalllng on kne |nnpec-
tor shiall pay the fees for inspeciion  Poualties are provided for manufes-
turnrs or dealers velling or & pilng 4o sull i this satenny Muminsting
olls, sto, which bave pot been Lospectad.

{2 will be potloed in section fof thenot there le evidomtly n clericsl arror:
“ Any parson OF per whetber facturer, vendor (11 should be, lnstead
of vendes, s |i appoars], or daslers aball sell or atlempt o sall any Ulemi
satingolls * * * which have sot heen inapected as provided oy Whiin mot,
shall be gulliy of & misdemennor. | would slso ol your attention to the
fact that the word, “purchase,” as 1t appears In the second lino of sald seo-
tlon In MeClaln's coda dose nob apposr Lo tho orlginal, nor hiss said sootion
teen Penalties sre thus provided for the manufacturer or dealer
for selliug olls not lnsp d, mnd the ! er or dealer is expected

o call menlupmnudhhhbw 11 he
fails to 30 #0, ke 1a liable, bul hing ined 1n the walcos the
sl hough ho 1a liable

\labla for p g ol iaspeciad .
Edeuﬂdbmwmmmdlmmm-
1 do not vhiak the inspector bea Jand 10 Inapact naphiba, ben-
anﬂbﬂdutmm.nﬂuomm
mm-ﬂﬂlﬂl She wiate or withoul the state.

whether it was
Awhﬁm.-uﬂh.ﬁ-dnm penalties of the statuie

bmm-mmgmmuﬁmusmu—m.
ours
' Minron REMLEY,

:.x.mmmwmm
nmau-v.uumdmamm.nnn.h which you sk my

plalon upon the foll ng 4
First,— Whether or nob & fdelity company, logally wuthorlsed, may

mum-mnmmmr"
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Paragraph 2, of section 7, chapter 83, laws of th Gene:
s s e T .

Assombly, provides: ‘‘Said bond shall be signed by nm ?:I:: 11 ot
intoxicating liguors), as principal, and two sureties, who shall MT? e
in doables the smount of the bood, and neither of whom shall b tu.mt:, e
any other like bond.™ - " =

A fidellty company, daly organized under rEON.
It Is an entity, and ander this provision, l.l i:h;l:;l;: :: v gy
:hd1> not think the clerk would be authorized to aceept Mr::::: I::dhorfg
e company s surety thereon, o
the law, having two sureties lhol::::ﬂ .
I have notaing to say in regard to the w
fsdom
of {is provisions, I do not think the clerk could MD:L:]:“E};:G i
company on two of such bonds. SEERE
Second —** Whether or not o legall horlzed
‘become surety on & bood to s gt e G ats
ndiz})ﬂl:n of text-books, ng p:u:":ll::(:,h:n:::?n‘t RS it olah
rofers evideotly to the boad which t 1iahe ishea
hi
!-belallrulng af m contract with the board of adw:nﬁo:? s g
In :n:ljuuud:manl. soctlon 320 of MoClain's code {s broad enough to
n pany b Ing surety on & bood to the
:‘l’o:;"’:'o: ;lol:bmom 1::.';:::“1‘; 18 broad sad omptm:::.d fumm““’
8, that is, boads of public officers, bonds
to #poure the faithful performance of any dusy., [ lp:ink ‘:.ﬂm‘bni
lhu;;.ﬂ be answered In the affirmative. I
ird —** Whether or not a coun v tinguish
. ty offizer has sny option to dls
ol.;::lllnu::‘m‘"ln:n‘: ::::llgnu;;p‘l'n:'- bond s as to the sufficlency theraof? ™

B sl g o 1a-lo Jlt-: s code, |i“::}'l:-l"')\l?)‘ n:aer‘

boad or undertakiag, may, Io, e dissretion Of suoh affcar, In. Hew of Al

- m:':;:‘mu:d by I.ur'.hnpon satisfactory evidence, accept soch bond

rova bond

& tlmdurukiw eas ppi ’.h;.:m whmr:: the wnﬁuo::?l such

or ratod withla this state, P e b :

e :’wnmrponm AL s under the laws ¢ » or auth 1o

t will be noticed that the surdt

:;ﬂi l;! lieu of the personal sursty, w‘lihndl . "ﬂ:h“?, 23 fre l.ltll:bplﬂ,'ll

of MeClain's code, s left 30 the discrotion 0 !

reluse to take sush a compsny as surety. Hﬂmﬂw’nahl::‘?' mmw

::::;g".' ::‘nm_n ha_u satisfactory evidence of its abllity to ::::ond :\.

: from responsibility of “Josufficient bond

because of affidavite made by the suretl -ani-ni'“m g

There is & i of 1
P Linl
bood by the clerk, and he may, If he desl ?mui_n‘;::::mn_ﬂ:‘::

the bond possessing the qualificst] tred
:L-:h;;mmuun is 10 approve & 3::&;:1?ﬁmw%km
3 objoctlons, but, in this particular matter ba baa s discretion i
to the kind of seeurisy he will acoept. : . )
Yours respectfully,
MILTON REMLEY,
Attorney-General,

4‘ i
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VACATION OF STREETS -Under facts stated. an individusl held not
to acquire title to a city streot.
Das MOINES, lows, August 5, 1394,
J. M. Grinun, Cownty Attorney, Oedar Rapids, Imoa:

DEAR S18—Your favor of the 25tk ult. and the 4th inst. st hand, snolos-
ing plats of parts of tractionsl block 17 of Greene und College addition to
Codar Rapids, lows, and parts of blocks 1 and £ of Hedgos and Crissman's
sddition to Cedar Raplds. You state that the sirects werd named as (odl-
oated oo the plat, snd what Ia desiganted us Cos street is now known a8 Thir-
teenth stroet, this atreet ranning northwest and southeasy intorsecting the
soation line obliquely. The plat shows that the additions ware so platted
as to lorm & continnons stroet ol Thirteenth on the pla, the piats of the
second addition supplementing asch other. The plas of Greene aad Col-
lege nddition left & teisogular place of ground norihwest of the sectioa line
and southeast of the slley platted Lo said block 17, which in your lewter you

was practioally of oo use o 1he public a8 n street.

The pist of Hedges and Orfsaman's sdditlon, however, shows that &
strect was loft goutheast of this trisngular plece so us Lo mnke on the plat
» continuous street elghty feet wide between Second avenus and Third
avenus. 1t spposrs thet W. G. Rowley procured the title to five feet of
Iand off the northenst side of 1ot 7, block 1, of Hedges and Crlssman’s addi-
tlon; also fractional lots 1 mod 2 of blozk 2 of the same addition; also frae-
sional lots 16 and 18 of block 17, Greens and College nddition. These last
four fractional lots as shown by vhe plat, form two lote 005140 feet, extend-
tog from Third avenus to tho alley northwost thereof. Mr. Rowley bas
fled o deed of vacation of the lote owned by him, and claims that it vacates
thist portion of Thirteenth street boiwesn the alley and Third avenve. He
Thins aleo filed & plat of W. G, Rowlay's nddition to Cedar Haplds, in which
the ground ocoupled by the street vacated |s platied.

The question you ek fa: Does | wley by his vacation aequire titls to
she streot, aud can the resorder of desds legally certily that Rowley (s the
owner in fes simple of sl she property desoribed (n the plat sought 1o bo
revorded?

In regard 1o this T will say that It 1 sm correot In the statement of tacts
shove glven, which I assume from the plat and your letter is the correct
statamont of facts, and thess Lwo adidisions were Leld out 8o ns to supplement
ssch other and form, ss they appear upon the plat, regulsr blocks and lote
and streeis, although the land porth of the section line was owned aod
platied by one party and the land lylng south of the section line was owned
nnd platted by mnother party, 1 have serlous doubls about the authority of
Mr. Rowlay to vacate the streel ln question. When one lays off 1and into
lots, blocks and streets snd plats the same and has the plat recorded, he
thersby dedicates to the public the streets Indicated on the plat. When
this Is done and the strost, or say part of the samo 1s used and ocoupled by
the public and work dons therenn is mocepted by the publie, the streets
become the property of the town or clty in fee simple.

The provision of the 1o for the jon of n plat, belng sections
764, 709 and 1000 of MeClaln's code, was intended primarily {or the owner
of real estate to reconsider his act when it might be dooe without preju-
dice o the rights of another party. His grantees moy also do so under llke
condltions.
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Thera have boen sevaral onses before the suprems court Involving the
right w vacate o portion of a plat by the grantoes of the origioal owner,
but in esch cese the lot bave pot been used for cther thano agricultoral
parposes and the streets had not beea opeced or nsed.

The prop lon which yoor st of facte prosnats amounts to simply
this: does one porson, owning & lot on esoh side of & public stroet, have
suthority under Lhis statuwe to vacste the town plat of bis two lots and take
the sireet thereln, and does he thereby become the owner of the streei?

1t Is clear to my mied that the leglalatars never Intoaded such resuits
from the adoption of thess three sections above quoted, If It be true that
It may be dooe, then the clty or town ownlng the streots in fes wlmple are
poworless to provent it If it may be done In & street that has not yet been
worked o its fuil losgth, by the same procees of reasoning, It may bs done
in one of the bualnoss streots of the city, Thia shows the aburdity of the
position,

1f 1 bave obtalood the correct view of the sliuation, I do not think the
recorder would be justified in certifying that Mr. owley owned the resl

estatle embraced within the stroet aitemplod to be vacated.

A differeat state of facts might lead to differcat cooclusions. For

Instance, if there had been no property platted south of the section line,
and that part of the street lylng south of the alley In question was what you
call, ““u dend eod of the street,” and of no use 0 the public, possibly his
Flght 10 o vacats the street would exist under the ruliog in the case of
Conner v, Towa Oity, 06 lows, 419, But as | understand I¥, the facts are diffor-
ont from the Conner rase, and I would not like to extend the dootrlae of the
Conner caso 80 as 1o make it lead logieally wo such resulis as above stated.
1 rotura you the piats as requosted

Yours respectlully,

MinroN ReMLey,
A

BUILDING AND LOAN ASSOCIATION LAW EXAMINED AND
CONSTR

Des Moines, lows, Aogust 6, 1865,
.&u.l.lﬁchdn:l.hﬂqur&m.ﬂumiﬂu

Dean smr—1 have your two favors of the 28th ult. wnd the 18t inet,,
which I will consider togethor.

In yours of the 28th ult. you sak: * Whether the provision of 1he
lrlldlllmmlhhw, towit: ‘COUPON NOTES.—When
mnmmwmmuahmnermm.uwm
:ouponlmu.-." hligations, to bewr | nu:umowh‘
per cent por wanum, payable quarterly or semi-snnually? "

In yours of the lat lasl It Is siated: '*Soms of the bullding aod loan
hm-;muamﬂm' d therein provisio

mataring stock &t & fxed per usiog wmong other expressiocs the
followlng: 'mmdmu-ﬂuumuumummm
mdﬂm-&;mmmmmmum-m
ﬁ-cm&mumh«qﬂ?“w-‘apﬂm
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g sreallor for 72 mooths. '
against the profits sach month therea
1‘;-‘::;:7:‘;{':“3:. Jr., shall be payable la 112 mnmlﬂ: rpzm?}:::t lt::
cach be redeemed st the par value the
- b c'.:::p::i-l:nd 112 payments have beon made from the date of ihol
s |-h|ru°r and In accordance with the terms and ooaditions thareof.
t:‘:.:: explration of 84 moaths this stk shall be treated as matured,
unless sooner withdrawn.' "’ s
[ inlon vpon the following guostions:
\ﬂ;lllk.l‘i:rh:ll‘ lulbﬂ:ﬂ)'. 1t any, bas the councll 1o require & modifica-
umnos l.-ha plans of bulldiag and loan assoclations, which are pressnted by
P
‘hn;:fﬂ.:—'t{l: ::o::::':‘:: : for the articles to show that the maturlog of the
m. eots of the sssociation®
’ nml"lor':':::‘n:binwlm incorporate in lts plan of dolng business
v.aion for the payment of wiook before the date o! maturity other lk‘nn
. p::n‘ withdrawsl of the members, or can the sssozlation treat lll:'.a l::
:il.lg matured bafore It woald bscome par, the same to by done by
¥
mu;: . l::rﬁm::::-r those questions It would be necossary lto?un-ldnr lh‘:
n‘wnp;? e : e et l"i:;ﬂllrll ar‘uniuthn. wﬂl:uh
wnd the purpose of thel
Iancl". .:ﬂdut.:n:mlm:hﬁﬁum practivally for the last 100 years, but
not been very common [n this couniry until the last forty or ::‘:, yours
h'r;?oﬂ(lul purpose and plan of all such asssclatioos was Lo eny p::d:
with llmited locomes W pay Into the axsoclation ;apl::a‘;d‘m:aw:m
monthly, which sum should be loaned to the membars g
the purposs of ecablleg them to build bomes for themsalves.

vislon th 1d hen the
ts pro rola amang and w
::M in :‘&h‘;.p::“np:.m profits equaled the par value of the stook ﬁ
nﬂummmmmmuﬂmuuhm;m
flnished ite course. Mmﬁ-uﬂvﬂmhnl:.
Mnmbﬁﬂﬂh.wnlm.hﬁ?hl!md slock
bserl notes and obligations were sar
“":th:;hat:uindl;mmsnum;nﬂhddmw::unlm‘:
the full extent
ﬁm:mh  fall nwmm“ Inu-t-
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mutuality among the mombe
:h:peum and the sharing of m":-]::;L’ﬂ
th::x:l:::u’:oni tho stock with socumulated profis amoun
b ey + equal
mutured and most b? e ‘?;w PN P &: .::* o “l::
Thompson on Bulldi b Amsoc]
r n
Endlich on Bu!lcing :mhm:ﬂ 2:1:1 ke
on, p. 108,

Fald-up stock, whi
tion to this rule, b s an Innovation on she orlglaal

Another principle iy that wheg

plan, (s an exoep-

sulweripiion 1o ‘;i.“m:.:dr:::’. ‘:‘:
lta Acoumulation, iy an
v ALy rosulta from thls thay. ::;:l:;*:fln a bulld.
shrough the medium of the
18 00t in reality & buliding as gy ¥ "*10rs m&lcam.m

which pormj
10 & por oont, with the right on g ro o, 10k a0d lited ths dividens

stock, were approved b courl. These forms

g o retire the
mll.:vl;’l:;u::l:t Mook, were pormitied by Huemm:::

e ,“rmmﬁummmthghwaumw

The purpose of
lnuaolnmwmm h,“ Sssoclations way never speculntive.

& vator
memm Instance do I fing
Our statuto :mamh"’-mlhm:.wm.
a1t would be noonsistent with the pere ;" TO"I9K of moray, and 1

autborlty. o8 10 permit 1t o ba done, This ir gy SO ding

Stiles Apy, w
s i G S
Powes for fartherlng the object of she. ammecil oY 0° tomporary pus.
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oot be made. [t bas beew hold that there s an implied power so to do.
Hut this Is very different from lsuiag coupon notew or bonds for the pur-
powe of securing money to make loans in excess of the amount recolved
from payments made by the members.

Secomdd. —While the orlgioal plan of bullding Intd d1d not cont
plate the lssoance of pald up stock, or any stock except the Instalimeost
stock to be pald moathly, yet, st the time of the adoption of ohapter 85 of
tho laws of the Twenty-sixth General Assembly, other kinds of stock wore
In pommon use, and are recogaized In the nows In question. Seotlon  pro-
vides that stock may bo issued to members to be pald for o single pay-
menis, sated payments and monthly payments. The same sectlon also
recognizes what ls known as " gusraniy stock.” We must sccept, ihan,
woch kind of stock as a part of the scheme of building wasccisiions of the
wtato of lows.

It will be notlced, bowever, that the statule doos not attempt to define
the rights of the holders of the different kindas of stook thus stated. While
Whils la troe, | cannot think it was the | loa of the legisl . by tha
rocognition of thess classss of stock, that the fundamental principles gov-
sraing bullding associstlons should be wholly Ignored  The statute does
not attempt 1o presoribe the plan upon which bullding assoclations shall be

ganized. [t requires, b y & distinot, plaln statemant of the plan o
be set forth in the articles of incorporation,

Section 0 provides that the srtloles of incorporation, with the by-lnws of

the association, shall be p d to the . and if they fod
they are l& coalormity with the lnw, they shall sttaoh thereto thelr certifi-
cate of approvel. v will be d that the 1 of the cll s oon-

@onad upon thelr inding Lbe articlos of incorporation are in conformity
with the law. 1t does sot say: ' Io conformisy with this act.” [ apprebond
thas the parpose of submiiting the srtoles of Incorporstion 1o the it
wiks thut the plan sbould be Inspected by the couneil, and, if in the judg-
ment of the councll, the plan would work & fraud or deception upon the
publle and upon the persons who may become sockbolders, (8 would be
the duty of the coussl] to refuse 10 approve such plan,

Section 18 of the act directs the suditor In certaln cass to advise the
attorney-general of the result of the sxaminstion, and it makes It the duty
of the sttorney-general 10 take the neosssary stops to wind up the affalrs of
the bullding snd loan sssoclation when the exmmination shows thst it s
conducting it busloess lllegally or la violatlon of s articles of
tlon, or by-laws, or 1s p deing deception upon It t or the publio,
or s pursuiog » plan of businoss thas Is injurious W the Interests of It
members, or (s affalrs are in an unsale conditlon, -

In my judgment, I the plan of basiness stated In the arileles of incor-
poration would saturally lead to any of the results nimed in soction 18, it
would be the duty of the councll to disapprove the plan. It would be
absund to require the il o spp  plan of buslness which, when
Insunched, tho auditor nnd would be required 10 wind up.
But beyond this, ! do sot thiok 1he councll would be authorlzed 10 lnter-
fore with the plan, provided the plan (s plainly and distinetly stated o the

i .

artlcles of Incorporstion so that no ¥y p g .
member could be misled or decalved thereby,

i
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I
is my oplnion that the council ls authorized to requjre such modifica- 1t may ba sald Shat & guaracty stock mAY be provided for such purposes.

tlons of the artlcles of Incor am unahle 10 s6

P’l’luﬂﬂ as may be ooal da
& necessary to plalaly and loss pa
hullﬂ“’ wot out the mﬂ the sssocistion in avery respsoct, as I‘NM 2 : stock. 11 » larger ividend is

by sectlon 4, of chapter 85, sod In addition to recognizes sach ol
this, may require such plans . a isable for the purpos® ol oom peusating
ztbe presented as will lead to none of the results stated la muo;'fs of the :;rwm-wk' - .:".:.’..'Li:'?.'?o.:?.i ._n,,':“:"“’ of the stook m-;- 1"?.::: ;\:‘:‘
he due wthe ins
Third.—"'Is It necessary for the articles to douds dimintish the profits which would ulhnrrin o eiockholders
o 1 s S i e 2 8 e i
A58 » n:'l' ‘n:::utumglot the stock Is 20 luseparably connected with and g\:‘:q i ::.mp.r T iuo of s3ch slock 84 & Sxed date, whon the book
absolutel et tions that I would not like to say that it is ":d't P qual 1o tho par valus, withoot dirsotly or Indirectly taxing
s ,"l;ﬂw that this object be siated in s0 msay words in ¥ nntl lh:! o R oo § T aok oo $had vach & provisioa
S of locorporation. The g | purposs plated 2y vhem W'ﬂu Bt on the other hand, If direcily or indirectly, tbe
'mmphr BG. 1s that of furnishing mosey to it members. I think that it “,:;d :' W ‘e othor classes of stockholders wers dlminished by reason
ot ‘;:wumumlw of Incorporation In some place that the pr “‘; ue Ny ou the part of the company | oan concoive of 1O principle
a - ‘I'PII“IU' the payments made thereon and the dl Inw :y which such & provision could be upheld 9 Lhe
| et .““ par value of the stock. The Canadian of e companles astempt o provide for fuli)ling the promise thas mm
recelve “m"'“m' mm": | No ber shall receive or be entitled to ook which shall mature st 8 Axed time, by providiag that the g
' aunval or perlodioal # of wuch soclety aoy Interest or dividends by way of Vo the shul B e up any diflerance between HIE book value and the par
el oyt e g g f o oy S R ke 1 e 10 B
! & ve bosn roalized.” ded to be the purpose guaranty sLock,
! o W:::n thie provision Is not engralted into our statute, It seems very plaln wbly :‘h:n::ul:::: :“.:, shat practieatly the holders of guAranLy um:
o bt Tachloast sk dt 2k st vl wiat s merns b o enwcmdernion ol 2 P S o
share of the P
maturity of the stock then 2y ol "lﬂ:'}- par value. The M..mm{ nﬂm:;‘:"hurm e O ckhoiders, sad \Be splris of
Shqahurn Spiom CKe Trlei g MR money to the il o ot 82 o)
not thiok it absolutely have u stat A .w,umm-mww
e g o 15 1o o s pepos 1 - sy g " s 0 TR o ity £
ko . othar classes »t the
m;.nmb.m and its purpome {s o loan money Flook a proforence “‘mm ':,h ’:'m'mw ‘his injustice 10
—'Can an sssoolation § Ahor classes unless some . mm“ﬂ be
:h-::: -L:r;-mon for the payment Nmmlz. m ::.::;: m ::h::- olawsot M‘Lm‘m“:';&h T‘hh tomes plainly within what 18
o lof the bars, or can the Iatl e rofusiog 18
: :;l:m;:d bafore it beoomes par, the same 1o be done hgm‘m eoulw-vlﬂ"“ e 'M‘ﬂ"“;"‘“‘wm ce 1o badrawa ,md_:‘,::m»:-w;}
" associations, that the \ssuing wiock of £
This the question whother an {atlon is authorized 1o lne ’::::Lb;:‘,ulhlf Possibly the law might woll haye been made more specifio
._MM to pay the par value thereo! aftor so many mooths of :“M“"m,q.“;.,“mmw “‘Mmmmwhv
wmnu. It ia evident that oo plan of bullding sssoolation can be could not recelve groater dividends than the rate of interost ]
vt g o o e e Ol w8 oot Acceph the Jaw as 18 s, ot 1n s lght of the oxiing cir
class of stock Squlsan etances ab he Ama 1t was . bullding awsod
ST e e T e s o sl e S e
h ter the . tho ™ v
SO Sabip e mﬂammdﬁ“w:hm-x ‘“mwm'mmumdmm" mu:ml.n:mw.-
o PREY with 13 axoou sounc! prevant
R L of th acaey mecmsery bo o i la probably beyesd M0 Z e o g 1 the acicen plall)
ok 10 b derlved? ¥ ot ¢
trom the goneral funds of the company, u;fmﬂlﬂv bo taken \tato the pian and e righis a5 ““"u .:mwmm
mmmmmu-ﬂﬁ_ mmmmm' M"“’ dmm.ﬂl-m 11, on the other nm;r.'“h
m“*m’:-ﬂhr entitled t0. It would be manifestly sntire plan of llﬂ*'“-"""'m“ fncorporatt
glven dnte. stockholders to force the maturity at &
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that it will Inevitably or probably be Injurious to the interests of its mem-
bers, using the laoguage of section 18, then, In my opiaion, the council
wotld be suthorized to Interfere,

Yours respectlully,
' Mirron REMLEY,

Attorney-General.

VACATION OF STREETS ~Under facts stated an individual held not
to acquire title to a city street.
lowa Crry, lowa, August 10, 1508,
I M. Grism, Buy., County Attorney, Cedar Rapids, Inea:

DAk B18—Your fuvorof the Tih Ingt at band, makiog more oexplicit the
statement lo regard to Thirtoenth stroot botween Second and Third
avenues,

Tn regard to this [ would #uy that the deed of vacatlon shows that he
alutms to be the owner of lotw | and 2 In block 2, and & strip of land five fest
in width off the northessterly slde of lot 7 in blook 1 In Hedges & Crissman's
addition to Cedar Hapids, and s strip or pareel of land eighty feet in width
Iying betwesn blocks 1 and 2 in Hedges & Crissman's nddition to Cedur
Raplds. This shows apon ite face that the elghiy feet between blooks 1 nod
2 wai Intended nod plattad for a street, 1t iy not numbered on the plat ay &
lot or purt of & block, nnd was evideatly desigoed to be mn extension of
Thirteonth street, formerly Coa stroet,

111 und d 14, the tridngular part of the strest sought to be vacsted
was platted s part af Groen & College additlon. The deed of vacatlon
socks alwo 1o vacste the plat of 15 and 18 of tractional bluck 17 of Green &
College addition. The question, then, might divide itsell into two parts,

First. —Whetber vacation of the plut of lots 10 and 17 would necessarily
vacate the streotl lylng southwest of oy 107

Second.—Whether b be purchused lands in her addition or
plat, his right to vacate the strest (6 Gresn & College udditlon plat would
be strengthoned

I huve serious doubts about the propriety of answarlng these questions
In the affirmative, The fquestion Involves no lean & question of fact than o
questlon of law, and I would not Hke 1o glve u definite opinion as to the cog-
:lhuul'::t Iaw us applled 10 the facts withouy belog more conversant with

L]

T am vory clear, us statsd In my favor of the 5th inst., thas tho sections
in regard o the vacation of town plats were not Intonded to be used n a
means of giving s porson owning ‘lands on both sldes of the strest the fee
simple to tho streat. If Mr. Rowley obtained the titlo 1o the sirlp elghty
feet wide between blocks 1 and :um-umm‘-mm:m
plat wis made, and llmwhnbmmemw, he eould only
huve obtained that title from the elty. If that pioceof land was not lotended
::;::.mnd the plat did oot indl it, then he must have obtaf title

wwumm. The 1 Lo vacate m

piat is & conditional right. Thers oun hnlhnl.;':iu Mwﬁ:':
wdllurlghhor-‘", of other propri in eald plat. Whether
n.ruh: mwmuuhm by the attempted vacation, I bave no
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ba more explicit. 1 will
Under the circumstances, 1 do not see how I can '
say, bowever, that under all the facts presented by the entire corln-:un;!
enee 1 have such doubt about his ownership of the land which was ormorh;r
in Thirteenth strect that I could not advise the auditor o certily that he
is the owner. j
I return you the plats and my oploios of August Sth as requested,

Yours respectfully
MiLToN REMLEY,

Attorney-Gieneral,

BUILDING AND LOAN ASSOCIATIONS -LIFE OF CORPORATION
—Life of a corporation may be extended by an mr‘mn:lmunt. to ite
articles of incorporation — Kind of stock detormined by pro-
vision of articles of incorporation and not by its
name - Manner and effect of chungo of
nrticles of incorporation to moot
requirements of the
new lnw.
Des Morwes, lows, August 14, 1808,
Y - ry B ve Cownell, Dex Moiwen, Towa:
Hon, W. M. MeFarland, Secretary Ezecutive Cowneil,
Drar StR—Your two favors of the 10ih ln.:l. t Iu.t_nl. .!a :‘h.l:;lm
v il nak my oplolon upon the g her
ﬁru.v—" Where the articles of lnuurpon\im;:l‘ Tbnudi::ﬁ ‘l;:;:mmk
ide for lssulng ‘guaranty stock,’ but In no s
:ll:‘"oolum r::;nulmd any proviclon for sald stock belog lable for lmou.z
other sufficient guaranty, Is sald stock ootitled to be troated ne mh::nt o
executive connell In the examination of ch-n;nluk- ﬁgl:mm.m o
build d loan latl for the pury approv
Inur:g:d r:.thh, I am of the opleion that the character of MM‘;:
determines the kind. The councll is not bound by the name glven l.u““‘k
articlos of Incorporation, but must look to the churscier of the »
desoribod by the articles of incorporation to determine what It should
led.
ml,mhmdn court, in Smith v. Skow, 68 N. W. Rep., 803, coasidering
the mulot tax, says: ‘' It matters oot that the leglalature lo the "".f“'
ke of this 1k or ch B 8 fax Thltdonno::;ﬁo!l:nxm
pes B %
If the leglalature cannot n‘nh " Ho::oﬂol:‘:s by - "h'mml. "

ineor of & '
m::’m&mm.mkmmuumw-m. I tho guar-

stook lo reality guaran pothing, it Is not guaranty stock., You
N mv‘ o :.;umrvfmmhhh,siﬂu It & nume
sanotioned by the usage of the lnngusge. _
mm-.-"wmm‘.', ¢ building and loan sssoclations, wﬁ :
smending thelr artioles of Incorporation to somply with chapter 85, laws o
mmum&mumm,m&uﬁmm:amw
-thhuutm:mfrm\hnﬂ‘ma r adoption R e
eotion MoClaln's code, corporations have the power
b .mml?r“m. 1810 provides thai corporations * may be
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renewed [rom time to time for perlods not greater, ros tively, th
first permissible.” The manner of the resewal Is n?:her::l;zp:l;. llnl
the statute. Bection 1615 of MeClaln's oide provides that the changes may
be made in the articles of lncorporatios at any annusl meeting or spacial
meeting of the stockbolders called for that purpose.  If changes are made
In the articles of {ncorpiration which extonds the duration of the corpora-
tivn from ' time to time,” for & period oot greater than was at first permis-
#ible, I think it Is such & renewal us 1s contemplated by sectlon 1810, Such
renewal may be made by an amendment to the srtloles of Ineorp;arlurm
miu;; ut ::r time, ;nd is only conditioned upon the requiremont that those
wishing to resew shall purchase the st
Pkl pu @ atok of those opposed to renewlng, at

Honoe, I am of the opinlon that the time of oory

aLe
oxl.;'?gli:;] for ;.wonly years from the dateof the doplo ur’:.:{:lmm?l, o
ird.—*" In case aa assclation doss mlncwpm:sh In order to

R eoatlnue
{h:ru;:r:?'.. begun under 1he old urticles, what provision should be made

Tam of the opinion that the new articles of |

ncorporation, if th
ufw euf.lr:ly, or the amendments, If thoy are called nmp:ndm:nu uho:,m‘:
It ntn ing of the stockhaold , which tl lhl.l.lt;e 1

the time und In the manner required by the old srticles of lumr:n-:\l:‘lo;t
:d It should :ﬁnluully sppear io the articles which are filed that such i;

0] mh It then a I lon of the old incorporation, and
:;.mﬁy ahluhgeu ‘b:dl‘nrm of dolog bualness in sccordance with the amend-

ents which are adopted. A record of the meotl and of th
proceedlngs, should be kept in the records of the lu::L‘.llm The :m“I:::
the meeting was called In accordance with the provislons of the old articles

ol Incorp should distluctly appear, eith raam!

ml;fm- In the artlclis which are pmnteld, i st Saor
ourth —' In case sn nssoolation docs relocorpors

:t::: I::'hl:e mude, or are made for the continuing of I‘l: ::tn:: :::;i:;
r o tloles, will (t be

subecribed before dolng busipess? " o TS R Vi o sk

I cannot ive of & relncor of
sion being mado for the conti -“*"‘lﬁ“ldctt'hn"m“w:
o lslon is made for the Inuing of the bush

If no p
begun under the old articles, then, In effect, It becom poration
without connectlon with thae old, u:d the ru‘:lm of ‘:::5':3 DecesE.
:l.ly bo wound up, and the new corporation begun anew, and balog thus u

w ussoolation, 1t would be necessary to huve 100 shares of new stock sub-

m&:;qm;:hbr the law, before commuacing busioess,

no s predicated on th zation when
organization ls Ignored in the new, o o
Yours respectfully,

MILTON REMmLey,
Attorney-General,
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LIABILITY OF COUNTY-INSANE PATIENT -Where an insane
patient is properly sent to an insane hospital the superi d

h f has no nuthority to far Ahis Datisnt
i hospital at the exp of the county after-

wards found Hable for his support.
Des MomNes, Tows, August 14, 1508,

Joumws A. Howe, County Attorney, Des Moines, lowa:

DEAR SiR—Your favor of the 13th insi. st hand, in which you make the
following statement of facts, and ask my oploion thereon, vis.:

“ Bometime ago one J. B. Smith was found Insane in Shelby county, taken
lato custody, sdjudged Losano by the commissionsrs of lnsanity of Shelby
county, nud by them sent to the insane asylum st Clariods, where he has
since been and |s now confioed. 1t was ascertained that his residence had
been in Polk county  Shelby county i in the Clarinda distrlet; Polk county
s In the Mu Pleassnt distrlict. Upon notlce the aoditor of Polk county
soknowledged the residence of Smith to bs in Polk county and admitted the
Habllivy of Polk eounty for his suppo=t st the Insane asylum at Olarinds.
The sapsrintendent of the lnsane asylum at Clarlnds now demands that
Polk county, at Its own expense, trausfer this patlent from Clarinda to My,
Flensant. [ herowith lose you vor 4 that fally explalns the
matter.

¥Will you please advise me f; in your oplofon, under the statute of this
stute, Polk county Is required 1o make this transter at ita own exponas?"’

In reply [ will say that sinoe Sholby county Is in the distriot from which
this patlent was sent to the Ciarlods hosplital, unguestionsbly the patlent
was properly and rightly recelved In the hospital st Clarinds. The statuts

b peclfies the ties which belong to each hospltal disselot.
Dividing the state into districts is dooe by order of the governor and the
wsuperi d of the hospltals, as provided (o seotion 1432 of the code. It
appears to be s matter of Indifference to the public generally ln what hos-
pital a patl Is recsived and The % of | ity of
Bhelby county could not legally have sent a patient from that county to way
other hospital than the Clarinda hospital, under the existing rules, 1t I
understund the rules made by the g and the superl ! of the
hospltals, the superl dent at Clarinda could not refuse o recelve &
patient sent from Shelby county, on the ground that his residence wus In
Polk county, which is dde of the Clarinda bosplial distri The fact

th

in regard to the sanding of the patlent to the hoapl-

law
tal or his ptlon by the sup

! can be confidenuy afrmed that J. B. Smith, the
patient, was properly and legally sent wnd recsived st the Clarinda hosplial,
and 30 loog us he remulns there, Polk county, ackoowledging that his place
of residence is ln Pollk county, is lishle for the support of the patlant while
there, and also the expense of sending, which liabllity (s admitted by Poll
county. While there he Is eatitled to the same trestment and conslderation

aa if his settlement had been in Shelby county.
The real question, then, is whether the superintendent has authorlty to
fer the patient to My, Pl a4 the oxp of Polk county? Thaere
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ls no statute that [ can find giviog him aithorit

Fight, It must be based upon the rules which ;-:';a::.a;‘ :.:dh:’ rod
saporintendents and the governor, Toess rules which have ;:‘c ey
must be published In order to hive the foroo and effest of | e

Under chapter 45 of the Twanty-fourth Ganeral Amnb‘:" he
tecdonts and the governor are suthorizod 1o make rules f, ,l.h‘ 5
patlents from one hospltal Lo maother, 1 have ssen e mﬁmﬂ? =
;sr:a:mg;}) d-uch tracafer. The roles are aot rwrdld“:ar:hl: ::Mlﬂi
00 KB 0 not know whether any bave bena adopied [wt.“
::r‘:l.- :::I;:, hF?Iwmr. 0'1. rule suthorlslag the umﬂ:tm:::ll;‘:m
. Pleasant, slmply b
nmIol tho oplaion he would ht:nowl::h.:rl:i; :'Ee::. D
J do not pass upon the quostion whethor the upari and
ﬁ:hﬁ'lmr would be authorized © make » rule which would place :::
uun:’;": ae;]uny of the state for ihe exXpanse of s tracslerring the
crowdod st tho presot i 14 Rat g i s Sl ity o
. t had been the iateatlo
::ual r.l:nwwuny of the settloment ahauld pay the expense :.l::m‘: fm::
-in:;d the hospital in the distriot In which the county of nnl.om’ 2; s
Honar of ke county whers o obnct s e PrOvided hat o id sond
him to the proper b plial in the first lost it el
Yours respecitally,
MILTON ReuLey,
Aftorney. Jenerul.

INTOXICATING LIQUORS--MULOT
LAW--STATEMENT
BENT—-The per cent of votars . . OoF :01-
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A poll llst of such election s the criterion by which it must be deter-
mined whether or zot the person was a logal voter, There is 0o provision
or statute for the correction of the poll liste. 1t Is conclusive evidence as
1o those who were legal votors at the last genorul election residing In the
werritory refarred 1o in the last clause,

If the clauss In parentheses were put after the subsequent clause above
guoted, the measisg might be made plainer. It would then read, "85
por cent of the legal voters who voted al the preceding eloction residing
witbin such county and ontslde of the corpormte llmits of clties, elo, as
shown by the poll list of said slection.”

This, ln my judgment, s what ls meant. 1 do not, therefore, think that
it would ba compotent Lo recelve any olher avidenoe as to the ones who
voted at the last election within the distriet outalde of the corporate limits
of cities and within the couniy, nor can the samos of persoos who bave
removed or died be stricken from the poll lists.

Yours respectlully,
MiLToN Resuey,

Abtorney-General,

TAXATION - EXEMPTION TO WIDOW OF SOLDIER OR BAILOR—
All widows of the class itied 10 P irresp
tive of the value of the homestead.
lowa Crry, lowa, August 20, 1806,

G. W. Dawson, Eng., County Attarney, Waterloo, lovea:

DEAR 811—Your favor of tho 18th {ost. duly at hand, in whioh yoo ask
my construction of paragraph 8, sectlon 1271 of MoClaln's code with refer-
enoe Lo the g ! hether, It the b d of the widow of & soldler
oxcecds in valus the sum of 8500, it |s exempt from taxation to the extent
of #8600, or whother all of the homostead s subject to taxation.

Sectlon 1271 provides: *' The § classos of property are not to be
inxed, and they shull be omitted from the borein required
* * % [Nghth.~The homestond, not to exoeod 8600 In value, of the
widow of any federal soldler or sallor who dled during the late war," ete,

There are but two constructions of this possible. One is that the clause,
“not to exceod 8500 in value," s & desoription of the class of homestesds
that are to be exempt. The other view ls that the homestead of the person
named 1o the extent of 8500 In value sball be exemps. While taxation le
the rule and exemption the exception, and exemptlons must be sirictly con-
strued, yet the laws exempting from taxatlon, lke the laws sxempiing
property from execullon, must recelve such n construction me ressonably
and falrly los out the | lon of vbe legisl

I cannot think it was ever the intention of the legislatare 1o oxempt
from taxation the bomestead of one widow that was worth 8500, and 1o tax
anothor widow on the full value of her bomestead because It was nssoswed
at 8510, und unless [ am foreed by the Iangusge 1o socept shat consiruction,
1 could not do to. 1 do not think that the language requires that con-
structlon.

The provision of the statute may be stated that the ring olassen of
property will aot be taxed: tho homestesd not Lo exceed in value.
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Taxatlon belng the rule, the excess of the b
omestend above 8500 [
to be taxed, and the homestead Lo the extent of 8500 s to be uamnp:lue "
This, I think, is the falr construction of the statute, and | do not question

that it was the | lon of the legisl at the tlme the statute was
passed. Yours respeectfully,
Mivron REMLEY,
Attorney-tieneral.

JURORS-DUTIES OF COUNTY AUDITOR AND JUDG:
'ES OF ELEC-
TION—Whmﬂuultl'Mnlshﬂbthludihr to the judges
of the election should contain.

Towa Crry, lown, August 35, -
W. M. Chamberlin, Esy,, County Auditor, Darenport, Iowa: P
DEAR S1n—Your faver of the 24th inst. &t hand In w
construction of seotion 0, chapter 11, laws of the T:u::.;?:tx?hu t?;:n:,;
Assembly, in the fallowlng partioulnrs:
IF:;T ;"hwlmn Ia the list to be furnished 9
ok that the list referred to should be faralsh
ately before the tims for eeading out the poll-l:onk:dbl;yt;:o :::l]:nlrmm';:t
time at which the suditor ls required to furnlsh the poll-books munl.h re-
eloot in n:EII\ definitely fixed, (MeoClaln's code, section 1076.) The bﬂ].;n
:wwer':n-, shall be deliverad to the judges of election at the palling p]uc;
‘;:::mﬂ::n:u::m Ial: lhn? twalye hours befors the time fixed by law for
e polls " (Sactlon 16, chap Tw 3
Assambly.) "'I'Im poll-books certainly cught to be”llu;t by -:h::‘iﬁacnem
= Second.—*' Are tnlesmen, that |s, persons who were deawn from the city
uring the pust year and who ssrved for ons trial oaly, jurors within the
meanlog of the luw, and therefors ineligible to be returned as jurors or
m:lmen dnl.rhlm the coming year?"
0 my opinlon the list of persons who Lav
ceding year should inelude the names of all h::‘”'"d . iz?l:n’;‘“ p:‘-le-
served during the preceding year. Certainly o talosman who Is mpn;t
and sworn as a juror and sits on the trial of & case has sorved ws e juror.
Il'ln practioe under the old law (section 317) was in sooord with thia vhw
of the case. Farnes v. Newton, 46 lowa, 567, whila not direstly In polnt,
inferentinlly sustalos this visw. Hence, I do not think the judges should
mm:s n‘-‘;:d one who has served as talosman,
— # person who has served s grand juror d
year, serve a8 petlt juror or talesman du.rlug‘l.hn eun:l:, g mh:mm‘
s Bamo n0k b relurmed by the judges?” !
oguage of the statute leaves this I
ot Fir e, e i gooton o des. Ortiary
Jurors  If it bo said that one is sarviog oa the Jury, tho Ides is conveyed
that he is serving on the Petis jury. Most of the proviclons of section 6
evideatly refer to petit jurors, but from the language theroin used I canuvor

-
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While I have very serious doubts whether |t was Intended that oneserviog

#a a grand juror during the yoar past should not be returned on the st for
petit jurors, and there is no special resson which ocours to me which
requires this Interpretatlon, yet, becauss of the general language used
and the purpossol the law, [ am nclined to the view that it would ba better to
furnish the names of all who have served as grand or petlt jurors, or tales-
men, 1o the end that such names may bo omivied from the list of jurors for
the suceseding year.

Fourth.—* 'Dariog the preceding year,’ In said sectlon, what does this
mean? When does It begio or end?"’

You will notioe in section 4 of the act It ls provided: *‘There shall
annually be made lists from which to seleot persons o serve as grand and
potit jurors and talssmen for the year commencing on the lst of January
following.” It may bo sald, then, the jury year extends from Janaary lst
to Janusry 1st. The names which are w b2 furnished the auditor nod by
him sent to the judges of election wre the names of thoss persons who have
served as jurors during the year in which the lists are propared. That ls,
in prepariog the list of persons to serve as jurors during the year 1807, u
Ust of those who have served during the year 1866 must be furnlshed.

I am awanre that there may be jurors called to serve duriag the months
of November and December durlog the current year afier the lists are
prepared. These names, from the pecessity of the case, cannol appear oo
the Hsta It may be the name of one or more of such persons may be
returned on the jury llst for next year. Section 8 of the aot provides: ' No
grand juror shall be summoned or shall serve as grand juror for two con-
secutive years," and Il the name of & person ls drawn who has beon &
grand juror during the preceding year, his mame Is rejected. So it s
ground for challenge of & petit juror that he hes served as a jurorln &
oourt of record during the preceding year. (Section 6.)

By sectlon 10, petit jurors shall not by required to attend as petit jurors
more thao one term in the same year. These safogusrds would not have
been necessary had the law been drawn so that under no possible elrenm.
stances could the name of a | iror who has served in the preceding yoar by
returned on the list of jurors for the next year.

Fifth.—You also ask whether the law contemplates that the names of
sll jurors in the county shall be glven to the judges of election of each
precinet, or only the names of those residing in the precinot to which the
names are sent.

1 have no doubt that the lstter view is the correct one. Thers would be
no reason for requiriog the names of all the jurors residing (n one township

to be sent to the judges of lon of ip. 1donot think a
talr const of the language so requl
Yours respectiully
E MinroN REMLEY,
Attorney-General.
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OFFICIAL BALLOT—RIGHT OF A POLITICAL PARTY TO A
TICKET ON THE BALLOT.

Des Moiwes, Iows, August 28, 1886,
Sam §. Wright, County Attorney, Tipton, Iowa:
DeAR StR—Your favor of the 26th Inat. st haod, In which
oplalon apon the following question: i i
'"Can 8 party who has cast the required 2 per cent of the vote of th
#tate and has failed to cast £ per cent In the county atthe last praoedo in:
rim:lll:u.hnulll'nlnlt.: 4 county ticket by regular conventlon In the county; or
must it be done by petition, and If done by petition, can th .
tJuTa; be placed uader the title of two or mu::ylrtlés?“ e
o regard to the first part of the question, I think the Inngusge of sec-
tion 4, chapter 33, sota of the Twenty-first General Assembly, requlru“‘;t
1o be answered n the negative. The language 1s: “ Any convention of
dult?:;nm, pr!?u‘ry. CAUOUN, OF mesting representing & polltical party which
st the g next precedlog, polled wt lesst 2 per cent of the
antire vote cast In the state, or divislon thereof, or municlpality for which
the nomioation is made may, in the state or division thereof, or munioipality
in which the convention, primary, eaucus; or meeting s beld, as the case
muy be, by causing u certificate of nomlnstion to be duly filed, making one
IIIK.‘:I' nomination for each office to be fllod at the election.” ;
n party polls 2 per cont of the vole In the it
ha
tiokes nominated at the state convention for state nm puln::;on ﬁ: h.:l.
lot throughout the entire stste. If in a congressional distriot that part
:i::":;n;emtgt por‘rn;:;:o:ha vote of the distrles, then the nnmluuc:
put upon the titlon. Th other
ﬂlv:,.lcm of the state s FoNTRC M ereex
0 rogard 1o the Istter part of the question: Sectlon 5
H of the
named provides that the name of any esndidate whose name mum ‘h“i;
nny other place upon the ballot, shall not be so added by petition for the
same ofice. It therefore follows that If & name Is on & ticket which Is
plludnat:chdh!hytho Lnation of u con of & party casting
more than 2 per cent of the vote such agaln
#nne ballot by petitl Yo::l“ ﬂ,ﬂ'lf iy o i

MiuToNy REMuEy,
Attorney-General,

COST OF PAVING STREETS AROUND CAPITOL—The
: of
mmumbm—mwcmuﬁg o
hmm—mmeiﬁM
proportion, but no more.

DEs MoINEs, lowa, August 27,
nwmmvmmqm = =
GENTLEMEN—In regard to the matter of the application of
the
mmmmdMuMMM|nm:gh:
mm»mlwmw.mmmmmu
the siate the ¢lty has no power to sssess against the property of the state
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any of the expease of graiing, paving, or snywise Improvieg the street
Whatever the state pays is pald as a matter of justieo snd equity

Section 16, chapter 128, of the Twenty-slxth General Amembly, ' appro-
prist=d the sam of #10,000, or s much therso! ns may be necesary, to be
pald on voushers approved by the executive council, for pajing the cost of
paving the streots on the sasi, south and west ol the capltol grounds, sod
for the purpose of repalriog the sldewnlks along sald streets, and for
repairiag sidewalk along the south side of the capitol grounds."

This evidently does oot meaa for paving the who'e of the street. If14
does, the sum approp-latad was grosly Insdequate thersfor. The claim
which has been pressated by the cliy of Dés Moines s made oot agalost the
state on the same basls under the ordinancs and the law us If the state was
A private properiy owner.

In sddition to this, what s called an “ approsch’’ oo the east side of the
oapito! bulldiog facing on East Capltol stroet, s charged up to the state.
The amount of this {s about 8376 An examination, however, shows that
there has been chargad for Intersectlons more than & just proporiion. 1
do not think snyose can question the equlty of the rule which requires
the owners of every bloxk ln the city to pay no more than the cost of paving
to the mlddle of the streets surrounding the block, including one-fourth of
the intersecilons at the corners of the blook. Il every blwk In the city
pays under this rule, all blocks will pay alike. By lettiog the contrast for
three streets on three sides of the caplitol grounds, and locluding in that
contract ‘the entire cost of the Intersections of Esst Walout strect and
Ninth and Elsvanth streets, sad to the sireet line 01 Tenth sireet, and the
paving of the slleys whare they lotersect East Ninth and East Eleventh
stroots, thess has ben insluded more than an equitable proportion of the
inter i harged In vhis

The strset lines of the eapitol ground s form three sldes of n squars.  Out-
alde of this, about elghty feet distant, is the street line of the opposlte
blocks, Tt is haed to convince & person that the street line of a smallor
square contalns more front feet than a larger one. This is met by the
assertion that the lines of the outside square or pyrallelogram are inter-
sected by streets against which no assessment can be made, but those
stroets bolong to somebody. The fee of the street is in the olty of Des

Moines.

Tt is olaimed that part of Eleventh straet which Interseots with Enst
Capltol should not be d ngainst the clty as the owner of East Capitol,
becausa the street {s not private property, but publio property, The same

bjection exlsts agal ing anything to the state, bechuse It s all

public property.

The state 1s not bound bywrﬂ-wﬂnmwwwtmhd
p-v!n..duqubnnaiummﬂ‘whhhllmhnih-mwm
udmltuunammwhnthmrdnuphuwwkspmﬂeﬂbqnim
1t the state, therefore, pays what Is its just proportion, I think that is all
that should be asked.

1 would recommend that the cost of what is called the ' approsch' to
the east side of the capitol bs pald by the state; also the cost of the pave-
ment to the middle of esch street, and one-fourth of the cost of the iuter-
sections on Walnut snl East Ninth aad Esst Eleventh streets be paid by
the siate.
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In regard to the smount assessed against the lots on which the soldiers’
micument {s situsted, although there Is somethiog
proportion claimed agaiost It, It does not amount to sufficient to raise an
sariods questios about. [ would, therafore, rec>mmend that the olaim for
that pavemant bs pald as made.

Yours respectiully,
MitTon RemLey,
Attorney-General,

INTOXICATING LIQUORS -LIENS ~The lisn of a Judgment rasulting
from the violation of the laws in relation to the sale of intoxicat-
ing liquor takes effect from the rendition thereof and
does not affect oxisting lions,

Des Moines, Jows, August 27, 1898,
E. P, Johnson, County Attorney, Decorah, Iowa:

DEAR BIR—Your fwvor of the 24th Inst at hand, |
aplalon upon the followlng question:

“*An lanocant martgages holds & mortgaga oo property which aftsr exe-
oution of the same ls rented for & saloon. [n case the law Is violuted, will
Judgment nod [njunotion deteat the rights of the mortgagea?'’

Under sectlon 1658 of the code of 1873 (2410 of MeClain's 00d:), judgmants,
finss, costs, and Judgment for damages beeause of the sale of Intoxioating
llquors are made & lien on the premises on which they are sold; that fs, &

tho owgaer of the premises, provided

o which you ask my

Goodenough v. MeCoid, 44 lTowa, 850,
nenmmnhnlmahsldnmmllmunh,amnlanxhh&rlw
10 n mortgage,

suumm,nu.w.mm.
llﬁuﬂnflhm“ﬂh{ou,llhmmthllmﬂghhd!hm
}u.ﬁ.huﬂlil;dhh{m wﬂ:.bmw by & judgment, but sll such
g wou, ferlor to the mortgaga. Of courss, If the mortgage
ﬁ.m:lmlnmhhh,ndlmmtqullln might ariss,
Yours truly,

m Hemrey,

N
L
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ALTH-The regulations made by the l!:nh l:nn-d
mmhmﬁoymldh d d blished and then

Iowa Crry, lown, August 29, 1506
Dr. J. F. Kennedy, Secretary State Board of Health, Des Moines, Towa:
.D;.‘a Sir—Your fnvor of the 3Tth inst. received, in which you ask my
i uestion:
opl:l&;lmlmmﬂ "011“‘; :l:u‘:m enforee regulations made by the state board
{ health without such reghlatlons having been previously m..:..luﬂ by
uuuh local boards? If so, what {s the process and what 1‘- I:'Im pe,-nlall.; ¥ %
y Section 16 of chapter 161 of the nots of t.h'e ’-"l,"' = -brg:ﬂ.“a oy
nd a substitute d th ¥ 5
E;::::;_’-:g; Goneral Assembly., As thus lmomlnri.l the llwll h:::‘;:
health is required ** 1o make .]:Ii:i.h ¥ 1 . | e J B s ro
uses of slch ral
?:i.t.nhm;;emmg-ulniou made by the state board inf jhn;l;l:. ;:: o:. 1:::1 ::
‘hoats. in harbors or ports within thefr jurisdic .
“nm, | '!5:: the public health aod safety.” *uech regulations are N;luyl‘n;lf
o be published, and when so published, they have the force and ‘e “thm
lnw ;:d. for & violstion of the same the offendar shall be fined not less
h ol 5
m;::ﬁ szf::?pter 151 defines the powers of the state board of hu:::;
Iuls pﬂ.nided: “ They ahail have power to make such ruloes and regulat
and such sanitary Investigations s¢ they may from time to !.Inn" mﬁ.
necessary for the preservation or improvement of pu:;Ioﬂl:h'ul " e
kes it the duty ““of all police officers, sheriffs, consia
x;ﬁmn of the state to enforce such riles and reguliations m"::[:ll
the eMclency snd success of the board may depend upon :ol:m‘m
oo-operation.” There Is no statute imposing any ponalty for the .
of the rules and regulations of the state bosrd except lo some imﬁ oular
cases. The general rules and regulations of the state board, It appears’
must be enforced by the local boards.
1t is the duty of the local ml:]l o eu:nmnzr:z“::l urquhl.ld. Mu: ::
board under the provisions o . " .
o uu.n; rules and lations should be ol sdopted by moflo::.
hoard, and publisid sccondiag 1o the provisions of Shapter G0, laws
# ﬁ:imwnh.thEMM|umhm¢;t‘L:nr¢:m
through the local boards, and the local boards must carry out iy
regulations of the siate board and would be liable for oot doing ID.I deo
private citizen only betomes criminally lishle in violating the rales
regulations which have been published by the local board.
Yours respectiully, .
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BUILDING AND LOAN ASSOCIATIONS — The executive couneil

should not approve the articles of incorp ion of a building
and loan association if it believes that they are
Yad to mislead or 4

Des Moixes, Iows, September 3, 1804,
T the Bzecutive Council of the State of Tea;

GENTLEMEN—Yours of the 24 inst, st band, in which you state certaln
objectloas that arise lo your minds to the approval of ceriain nrticles of
incorporation of & bullding asd loan association now panding before you,
and upon the facts stated you ask the foliowing question, viz.:

“In vlew of the above statement, and the bellsf of the executive eounoll,
that the methods adopted by the masoolas! + especially In providisg for
the payment of expenses, urs not clear and licit, but are calculnted to
decelve, should she eounell approve the articles 1o the present form? '

I think there ean be but 03¢ snswer given Lo this question. The pur-
pose of the law relating to s building and loan assooiation, like the law relat-
ing to banking, life losurance, fire Insurance and kindred subjscts, is to
protect the people of the siste from batog lmposed upon, duped, decelved
and defraulod out of thelr earnings. Ho few peopls huve the time or
opportunity, even if they have tha anllity, to earefully investigate the plan
of orgaaization aod methods of I of any of the many eorporations
thit are soliciting the patronage of the public. It ls within the observation

of all that unless thore are proper gusrds placed sround such orgunizations,
many of them prey upon the unsophisticated and despoil the unwary, to the
dotriment of the good of saclety. It ts oruelty In fts worst form to {ake the
scanty earnlngs of u trusting laboring man or woman for s number of yeurs,
holding out hopes that are nevar realized and giving nothing substantia)
in retura, txoapt sore dissppolotment.

Bolleving, as I do, that the iaw was (ntended to prevent such things, [
will say as emphatically as I know bow, that If after & careful examination
of the artlcles of lacorporation of any bullding and lonn assooiation, they
are, In the judg of the i, caloulated o misi or decelve, the
council should never approve them. I think the council would botray a
publio trust by doling so.

To be more explicit, within eortain linos I think the great:st latitude
in rogard to the plans of lzation and duoting the busi should
be allowed to the companics, but certalnly the liberty does not go to such
n extent that {o earrying out the Pplane, apparestly In secordance with the
artlales of incorporation, u great moral wrong will ba perpetrated on the
membars. mmmwhhmbm in the farms of law;

Mnin.hﬂulubm lmm'—nmm of law that stock
mﬁdlmwm,wlﬂmhuhm by Itself, but it
nu»mmwmm—&mm that it cannot, from the

R - i
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caso. f life of & middle-aged
o , masure during the expoctation o
Illl-mll!‘:$ ::her provisions are such that sho stozkholder will surely b: :I|'|.|
lppoll.uhd and be liable 1w loss by reason of forfeltures, then such stoo

and a wrong be perpetrated. .
ma': I‘ud.]u:rl:uto chargiog up as a part of the expoosse what in most e;rm
panios I.tr::l.lochd as & membership fee, [ cannot say th:‘::a Ia;mlll.r:;

g d If (¢ Is plalnly stated, so t
» membership fes to be charged, an ek
balng decalved thereby, tha! '
noad of a ressonably pradent man @ Pacahy e ah Y
, s taken from the firat payments made, by
.ul::n:-::‘ll. for expenses of procurleg the stock subseription, | would uol:
flle to say It is illegal. But if this provision, 1u;unu;sct:-: with others,
d d tive, thea it should be rejectsd,
p!llBIﬂ{ l:::i:“:i“' dlo :‘:an questions of law #0 much as questions of
Inct, lllo ba determined by sound judgment, alded by & careful sody and
wl titutions
[ the practical workings of such Ins

o - Yours respectiuily,

MiLToN RuMLREY,
Attorney-Genernl

- SHERIFF—

NSA OF PUBLIC OFFICERS -DEPUTY

mxmﬂﬂngfonu cannot fill the office of deputy sheriff and
bailiff at the same time.

0. W. Piersol, County Attorney, fdo Grove, Jowa. -
DEAR Stit—Your lavor of the Sth lost, at hand, In which you ask my
wlalin Gton Ko

‘“Cann hp‘nly‘.hcrlﬂ, who recelves ?o uom)::galtlon fram the county,
[ the distriet court?
ml'l:::.wp:r:::::: tl:l.l’nltlrg ‘:n :n:ul.r: about & umﬂ?mﬂﬂn ll;:l‘::'“::,l.:
dopul PAyE ings of the sherlls office.
hlﬂl(‘, :n:ﬂpuutlh::‘ﬂml.:l‘:rﬂ‘uh.n -!:..:Klo.'the sharlff nho:m:‘ for :: '::1:;
iminal and olvil cases, and 4 By

::“ z‘:!-:: ::Jhl;: ‘::h: ::dm. of not less than 8200 per year, nor ;::
mm #100, to pay him for lils services in attendlng the district court. :
nﬂwrlu'll to appolnt ons or more deputies to stiend to the business, or
asslst there 10 his office.

Under -mﬂﬂn‘m code 1t 18 made the shorlfM's doty to sm“%
distriot court while s 1s lo sesslon, and he shall be allowed lha.‘;l X
such oumber of balliffa as the ocourt may direct, The baill 'twmhm
appolnted by the sheriff and shall bs rogarded as deputy sherlffs, for !
e 4 s court held that If

mmumM.ummm_.umu“”“ "
balliffs are employed In the sarvice of papers o which & wmh 4 by

w, they, and not the sherlff, are entitled to the foos which o tukon
oo of thelr compensation. Thlx will prevent

and at the same $lme recovering fees for the services porformed by them

1 do not think that the law contsmplates that the county shall pay
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bailiffs for doing the sheriff's duties. Tt is the duty of the sheriff, by bim-
sell or daputy, to attend the session of the district court, and if the sheriff
sttends in person and his deputy Is engaged In serving subpoenas, writs,
and sttending to the sherl's duties proper, I cannot ses how he can claim
compenestion ns ballif,

If such & claim is made the board of supervitors would be justified in
requiring him to make & report of the fees he had sarned in serving pro-
cessen, and takiog such fees Into account in determining what other, If any,
compensation shall be allowed him,

I think the office of deputy sheriff and ballilf are Incompatible, and
that no person can fll the two offices at the same tims,

Yours respectfully,
MroN REMLEY,
Attorney-General,

FISBHING—What is natural outlet of lake or slough.

Dis Momes, Iows, SBeptember 10, 1898,
Geo. B. Delavan, Esq., Fish Commissioner, Estherville, Iowa:

DEAR SmR—Your telegram of the 4th Inst., dated at Sabula, was sent to
me while I was out of the state. T could noy then reply. On my relurn |
reply thereto by mall.

You ask, “If & man owns all land rurrounding o small lake or slough
nob dered, that Uy overflows and s stocked with fish from
the Miesisslppl river, has he the right to soine fish from sald lnke or slough
&t & time when there Is no water lon with the Mi ppi? Four
weeks ago s skiff could be rowsd from the Misslesippl river into the slough.'*

In ragard to this 1 will say that section 10 of chapler 34 of the sots of the
Twenty-third Goneral Assembly, provides: “Persons * » = owning
promises on which thers are waters having no natural outlets or inlots
through which such waters may becomo stocked with flsh or replenished
with I'.hlli‘I from public watars, shall absolutely own such fish as they may
contain.

Section 2 of the net makes it unlawful toselne In any waters of the stato.
Private wators of the character raferred 1o fn tection 10 cannot be consld-
ered waters of the stale in which it Is unlawful to seine.

The sole question then involved is wheth there {5 w oatural cutlet or
inlet to the luke or slough through which the stook of fish may be replen-
Inted from public waters of the state. This Is largely a questlon of fact,
1do not mhkm:mwmnour the river, or even a periudical
overflow, although fish may thereby be transferred from the rivar to thie
mww,mﬂuham outletor inlet. A natural outlet refers
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'\ slmply
land to take the fiah in such manner as he deems proper, s
me st times the water of the river, when high, may overflow the land
between the lake and the river and fill up the lake.

Yo respoctiully,
s X MiLTON REMLEY,

Atforney-Goneral

TAXATION—The number of mills that may bo levied for ordinary
county revenus including the support of the poor.

lowa Crry, lowas, Septamber 14, 1890,

B. F. Rows, Eaj., County Attorney, Onmen, fowa:

DeaR Ste—Your favor of the 11th inst. at hand, in which you ssk my

the following question:
o]'ii:l:l:ul:f:.“:oun‘, wa onn jevy a Gmill wmx for county revenue under seg-
tion 708 of the code. Uader section 1351 of the code we can levy | mill for
the support of the poor, What Is the highest levy that we can make under
t.a:oe sections¥ Would the total extreme limit of lovy under both these
ba 0 mills or T mills?"

.m:::dhl.llon 2 of section 798 of the code of 1573, and section 1381 as it
appears in the code of 78, were enacted (o the code of "7 contemporansously.
Varlous smendments have been made to both seotlons. The last m.lml-

ment to sectlon 1381 was made by the 8 h G 1A ¥,
chapter 160, Gl
tion 7968 of the code of "78 was repesled the
":nb-d[cfuhnfu!m Dnrn pealed by chapter 43 of the Twenty-third
enernl bly, nod a sabstl d Lk for. This ob stands,
Sioes ot e Tk s of the leg! will. It is, T believe, correctly
stated in McCiato's code In seotion 1270, The of this substituta
was also suk o any d of section 1381 of the code, or sec-
tlon 2168 of MeClain's code.

e Inw as stated In section 2168 of MeClaln's code is not an exaot state-

m:l o!h the section as It hu“h:‘n umu;no?mm? h;r nl:- 't: :n:;
T 4 .

iy T
formor, being the last logisiat must pr 1 do not think,
hmnv;r. that thers wis sy coafllet between the two seotions,

1 do not agree with the statement of your letter thay ;unuu:'w
to levy u Gmill tax for county revenue under _-cl.loz 1 0.
Thal is: ** For ordinary county 08, lnol & the support of
thepoor * * * In les haviog & poy 4 20,000 or loss, except-
ing * * * such levy may ba 6 milisor less.” Your county having loss
populstion then 20,000, ns I interpret the languuge, 1t would be authorised
wktylwwdlalr,mm!t“.:‘m;;udlnﬂll.kHMrm

; or the the poor.
hdﬁb:?mm“’ is & IWM upon the power of the bosrd of super-
visors. mmdhthmquppﬂdmmm%mu
revenue is limited to 6 mills. The langusge of the statute not

1
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suthorize a levy of 6 mills for ordinary county revenue if any tax has been
levied for the support of the poor, but the two levies combined must not
excoed § mills.

This clause, * Including the sapport of the poor,” oceurred in the sec-
tion a4 It was Incorporsted In the code of 1873, It was also ln the revision
of 1580, and In the code of 1351, and in every codification or enactment of &
substitute, the phrase, ' Including the support of the poor,” bas been
Incorporated in the sectlon. The other languuge of the section, ' not less
than 4 mills nor more than & mills," clearly ind that the legislatl
inteat was that the tolal tax levied for ordinary county revenoe sad the
support of the poor together should not sxoeed 8 mills 1o counties having
u population of 20,000 or loss,

I am, therefore, of the opicion that the G-mille tax is the aggregate
amount that may be levied for both ordinary county revenue and the sup-
port of the poor.

I have not overlooked the decision of the supreme court In the case of
Lucas County v. The Ohicago, Burlington & Quincy Railway Company, 07
lows, 841. The question pressnted by your laqulry was not {nvolved In
that cuso, Thore ls somo langusge in the opinion which sesma to conalder
the tax authorized by soction 1381 of the code as m special tax. Soit may
be considered, but when the special tax is levied, it must be deducted from
the amount which may be levied lor ordinary counly revenue under section
78. The court did ol by inference even hold that the county might levy
& tax for county purposes to the full amount of 4 or 8 mills, as the case may
be, and In addition thereto, levy a spocial tax. [ cannot srrive at say
otber concluslon by all the rules of interpreting statutes than that sbove
stated. Yours truly,

MILTON REMLEY,
Attorney-General.

INTOXICATING LIQUORS-MULCT TAX-A party must pay the
mulet tax upon each piece of property upon which Intaxi-
cating liquor is either sold or kept for sale.

Des Moines, lown, Beptember 16, 1566,

T. C. Qlary, Esq., Oownty Attorney, New Hampion, Inea:

DEAR Sii—Your favor of the 12ih lest. came duly 1o hand. You ssk
oplnion upon the followlng question: 1 -
A party reslding here In town, under the mulet law, s engaged In
retalllng intoxicasing liquors. Ho has o saloon, and pays s tax of #8500 per
sonum.  He bus s retall liguor desler's Hesase, aud also & wholesale lguor
dealer's lisense. He keops a cold storage room on other promises and has
wtored in sald cold storage room, large quantitles of liguors that be solls as
» wholesalor. The question is, should he b compelled to pay so sddi-
tlonal tax aleo, on the promises where he stores the liquor He takes the
orders In his saloon on other promises snd uses the cold storage room
mh_ﬂnmdmm Should & party be compellsd 1o

", or should & amossed againet where ’
ok - property the liguors are only
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Section 1 of chapter 62, laws of the Twenty-fifth General Assembly, pro-
vides: “There shall be nescesed agalnst every parson, partasrship or cor
poration engaged in selling, or keeping with intent to sell, any Intoxlcating
liguors, sod spon say real property and the owaer thereof, within or
whereon Intoxleating llguors sre sold or kept with inlent 10 sell in this
wtate, & tax of #4600 per anrum ™ It will be notload that tho tex shall be
against the real proporty and the owner thereof, within or wherson intoxi-
esting liguors are =old or kept with latent to sell within the sate. 1t 18
not y that the lig should be s3ld oa the properiy ln order to
make it liable for the tax, but il any ligeor is kept thereos, with intont o
#oll in the state, the property is llable for the tax.

Each ploce of property used for elther of the purposes siated s liable for
the tax Beosuse both pleces of proporty, disconnected as they are, belong
to the same porson, or are used by the same person for the purposes wbove
stated, does not redoes Lthe wax which the statute says should be imposed.

Suppose the contrary rule provatled Upon which plece of property
would the #8500 tsx bo mssessed; upon the saloon or upon the cold storage?
Buppose the real property In which the saloon was kept wore owned by one
man and the oold storage owned by snother; how would the 1ax be divided?
He Is conduoting two business :»; one & retall liquor business, and mnother &
wholesale liguor I He finds It nocessary ln conducting his busl-
nows 10 py Alfferent premises for theso two buslocsses, and [ can oo no
roason, in the asture of the case, why each property should not be required
to pay the tax woloh the statute fizes

1o order 1o bring the case within the rule where the slngle sssessmont
for 8800 should be impowad,* the sald selling or keeping for sale of intoxi-
cating liguors shali be earried on in & single room, having but one entrance
or exit, and that opsning upon s public street." (dectlon 17, chapler #2.)
1t wonld not be elaimed thst the cold storage house and the saloon were one
room and bave a single entrance or exit.

Suppose & different construction wers put upon the statute, and wo
should say that, having pald & tax on the saloon, be is entitied o keep bis
Ilqumhnmmmutuomm,mwhhhhuﬂhum
sale, Would the same rule apply in caso he bhad anolher saloon In &
difforent part of town, and L two saloons may bo run by paylng but one tax,
why not three, four or & dozan? 1 have no doubt thai the latent of the
legislaturs was that svery premise which was used in the traffic of lntoxi-
easing lig hould bo required to pay the tax which the statute provides,

hmwunmwmwhmumrmm“mm
uhilp, but we must seeapt the law ae 1t ls written. Aoy other construotion
would load to evasions and absurditios. .
Yours respectfully,

MiLToN REMLEY,
Attarney-Giemeral,
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OFFICIAL BALLOT -Where u portion of the delegates bolt the party
and i ther ticket, those who remain
have the better right to have their ticket appear on the
ballot under the party appellation.
DEes MoINes, lowa, SBeptember 16, 1806,
G. W. Dawson, Ewy., County Attorney, Waterloo, Imoa:
DEAR SiR—Youar favor of the 13th ;
opinlr: upon the following statement ainl':lcl: o o i
"' The democratic party, through Its ro
vention, regularly called by I.i:ll.gplrl:j'. :]r:::gl-::;uﬁ;:::;m:u s
into & squabble over the money question, and the silver men vh:,yllﬂ:
claimed, were In the minority, withdrew from the oconvention u'ui oalled n
feparate convaotlon of thelr own In ssother part of the buildieg and nomi-
nated county officers. The sound mooey men who remained in the regular
convention nominated s county tloket. The sound money party filed its
momloation papers with the county wuditor & short time befors the sl
men filed their nomioation papers. The sudilor recelved them both ::1
filed them in thelr order. Both now clatm that they are the lar demo-
eratio party, and each d is that thelr candid, be pm?::m regu-
lar democratio ticket. The question is, which ination papers th :ud.i
should recognlze and place under the hesd of democratic tioket," .
Section 14, chapter 38, aots of the Twenty-fourth General Asgeembly pro-
;Ld:;;dul ndn;ntrhnlom by any political parsy or group of petitioners ll;’:‘il
under the party appelistion, v party
dealgnated by them n their wﬁnumuwun?mm or Mo:hgmp it
nooe be designated, then under some sultable itle," it herun!ll:h:‘ o
::::lu:‘d:;: :ﬂmuontxapllh m:lm tickets ahall be placed upon the b-uu;
pa n . From eooss]
auditor must dowml:e Nimsel. 11 obyj; .lhc n“ - :‘r.l::.:m;;::
:;m::m?;nlxaby the connty auditor, clerk of 'thu lllnrl.:ow.n
lln(l'w the party appellstion of d:m;e:-n. A il e bt
- h:mm- mmmt of facts given, It would appear that the democrats
o . o which was regularly called, are entitled to
party appellation of demoorat. The others bolting from the eon tlon
which | assume was called o sccordance with the nsages of the pn“:m;

the party appellution of democrat is the tiokes
mlg;mt, :;mﬁmi sod having filed one ummb’lpmm v
mnm could pmyhpkmmah&hmmmamm
The stat of facts, b does
mmm.m ln.thon t}ut the um'wlm mz‘ilt:."mmm mnm’do;r:
the rogularly d party If the

e s sk suditor signifies
mm-mmhemmmm;mm::. e s

Yours truly,

Mivrox ReMuey,
Atiorney-General,
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TRANSPORTATION OF A DISINTERRED BODY—REGULATION OF

BY STATE BOARD OF HEALTH The state board of health

quire one t porting . disi d body ncross
the state to procure m special permit so to de.
DEs MoiNEs, lows, September 17, 1508
Dv. J. F. Kennedy, Secvetary Stale Board of Health, Des Moines, Toea:

DEAR SIR—Yours of September 20 eama duly 10 hand, In which you
encloso the rules and regulations of the state board of health, form RSB and
1048, and ask;

“Sappose it is desired Lo teansport « disiatarred body dead ol n disense,
the transportation of which I& not probiblted, trom a poins in linols
through the state of lows to u polnt in the state of Nebrasks, in such & case
would [t be necessary to obtain u tpeclal disinterment permic from the
Towa state board of health in order to tran-port 1he body through this state,
it bolng voderstood that o all other respects the regulations of the states
of Tlinols, Towa and Nebraska regarding the trapsporiation of corpies
have been fally complied with, and it beiog furtber understood toal the
statos of Illinois and Nebrasks have no reqoiroment respecting the dis-
Intorment of bodies?™"

I am st & little loss to understand the exiet point upon which my oplalon
is desived. [do pot think, if s constrociion of the rules (s lotended, and
the regulations which you enclose me clearly state the same, that there
can be any reasonable doubt that the transportation of a dislaterred body
from whatever disesse death may have been caused, is by the rules pro-
hibited.

If the Inguley is in regard to the necessity for such rules and reguls-
tions being adopted, I beg to state that such guestlon I8 not u question of
Inw so much as what is, in the judgment of the board of health, necessary
for the protection of the publie health. 1 assume that the board, In sdopt-
ing such rules and regulations, sdopted none but inose they thoughs
necessary.

1 amume, however, that the thonght of the questinn s whether the lows
state bosrd of health has authority 1o adopt rules aod regalations for the

fon of bodies disinwrred o the state of Illinols, transported
through the state of Iown to the stats of Nebrasks, it belog dud that
death wis nut d by an lofectl Al

In regard o this, T do not shlak thet the fuot that the body ls recelved
from noother state, and pusses through tho siate, makes any difference In
the suthority of the board to regulste the transportation. [t 18 undoubtedly
one of the pollcs powers of the state which hus never baen karrendered Lo
the federal goverament 1o prowot the padlic health. Under the loterstite
commerce clauss of he constitutlon, there has been no susceskful stlompt
1o defest the pollee laws of the siate looking twward the publle health sed

A refussl to permit the transportation of u body that has been disin-
terred could hardly bs consldersd an loterforence with In erstate onmmuroe.
If, ln the judgment of the state board of heaith, which under our At
ute has full power to malks rules and rogulatl sting such oy
it 1s dangerous to public health to parmit & disinterred body 1o be trins-
ported aloog the lines of rallrosd lo the state, or through the state; ¢, 1n
my judgment, has authorlvy o make such rogulations.
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The question whether the trans
portation of such

:mgnmul to public healih, (s one for the good judgm:m‘::’lhi: bl;‘rl:i.ug
r::{r]:ﬁ:e. lThB fact that Nebrasks and the state of Illinols have made no
e .[',“ ::“: ::::-r;ﬂo:oj::; transportation of such bodles, does not prevent
ey th making any regulations 1t may deem nec-
tMH::: myduuu"r to the question, ss [ understand It, would bo that under
e ol and regulations which you submit to me, they baving been

P o theexercise of the lawful powers of the board, it would be neces-

sary, in order to lawfully « iy .
across the state of lowns, l.:) uompiy uitl'h 1:‘:::! i Pl 1a t i ..“
of the board by proouring & special pormis, eiulr and reg
Yours respect fally,
MILTON REMLEY,
Attorney-Genaral.

PRISONER SERVING TWO SENTENCES,
HAVING BEEN SEN-
TENCED UNDER DIFFERENT NAMES—One sen-
tance begins when the other ends.

B, BT, Hoddon, Warkon dnstans Plnnery) mnemie: X, 1088

DEAR SIR—Your favor of the 18th ins ad b nclose
b ut hand,
::: l::n:::ninmss“l.; of Benjamin Pixley, dated &;ml:n: ::chl;:u‘:._ sen-
sggrogating two years and one-balf Ilm ; "
;:c;:i ; jud ; rendered October 15, 1804, pﬂm!m::" Yoo -::n;:
ury for one year and n half; you state that C. Jok
;ml.n’ Pixley -:: one and the same ;nrm. and sak, wﬁmxm
"-'I"un “mmc. , alias Pixley, begln under the last judgment?
r to the fact that Il there is o commitment under the last
Eu gmelnllthu not beon sent Lo me, and something more than & simple
u'::““ pt of & judgment seems to be required as your authority for holding
“h:::p‘m:mlnz. however, that you have a proper commitment of C,
B0 Toma, 14, soems Vo ontac R ob, i e s & MM
e cuse, und the term of lmprizo :
Johngon under a proper commitment would begin st the ::plrmm ‘ul;t h?;
term ::, mf:’::m“‘ under the two previoos i The
court says, o case rof a
- iSads ‘erred to, that there I8 no such thl.n_gu conourrent
I return the commitments as requested.
Yours truly,
MiLTOoN REMLEY,
Attorniy-General.

TAXATION--SUPPORT OF THE POOR - The
amount that
hrhdfbrtboltmmn(th- poor. o
. owa Crry. Tows, Septe
D‘m:" . i .wa, mber 21, 1894,
e IR—Your favor of the 17th Insl. Is at band, in which you ask:
dmroﬂm.m}hmd supervisors of & county with s popu-
Iatlon of 20,000, levy & Poor tax under section 1381, code, when the county

-
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pevenue s Insufficiant 10 support the poor, or is its only authority to levy &
tax for the poor contained in sub-division 2, sectlon 706, code®"

I have had occaslon to lnvestigate the guestion lstely. Under soction
1381, ns ded by the 8l h, Sev h and Twenty-first Goneral
Assemblies, when the revenus of tha couaty proves lnsuMiclent for the support
of the poor the bosrd of supervisors may levy, la & county having less than
14,000, & poor tax of 1 mill; in & county haviog over 14,000, o tax of 1¢-mille,
Sub-division 2, section 794, is a limitation in the L ties of the
differons classes may lovy for ordioary revenue, Including the support of
the poor. A county having a population of 20,000 or less may levy ordlosry
county revenue, including lor the support of the poor, a tax of 6 mills. [f it
has levied 1i-mills It could only lovy 44 for ordinary county revenue.

[ think the two sectlons should be construed together, While the Inw
originally contemplatod that the support of the poor should be paid out of
the county funds, yet the provision of the law Is such that the board may
deslgnate what part of the aggregate levy of the 8 mills or 4 mills, as the
case may be, may bo set apart for the support of the poor,

I am sware that s difforent view |s sometimes talken of this, but the
history of the leglslation sustalns the views that I have exprossed, and 1
oan sos no other way 1o har lze the two 1

Yours truly,

MiLToN REMLEY,
Attorney-General

SURVEYOR'S NOTES—The transcript of tho field notes of the gov-
srnment survey, found in the auditor's office, should
govern the county surveyor.

lowa Orry, lows, September 21, 1808,

Alez, Brown, Esq, County Attorney, Keosauiia, Towa:

DBaR SHi—Your favor of the 18th inat., In which you ask my opinion
upon the following state of facts, at hund:

The fleld notes of the origloal sarvey on file in the county sgree with
the established cornors fixed In dividiog a section, that s, the county sur-
voyor, by the flald notes on file, finds the corners fixed by the original sur-
vey, the distance between them agrees with the notes on file, and these
bave been used and followed for the pust fifty years or more. Reoently an
mmtd-mnayorutldhwmnnhbiiuundow!hmuttwh
for & copy of the notes of the original survey; these notes do ot agres with
the notes on fils la the county; tho difference is very material. The ques-
tlon s, what lummﬂthowhlmalhﬂlb.ldoﬂlﬂh
governed by the notes ln the offioe of the sscretary of state or shall he
#tand by the notes ho haa? ,

Section 112 of the oode of 1851 required the county judge to procurs for
hhmunme!mno]dmdmwwﬂwdulm
by the Usited States. 'This was required (o the revision of 1800, section
248 When tho offics of county judge was abolished, the records of the
judge remalned in the suditor's office. Under seotion 3148 of MoClaln's
code the board of nwmhmwmuamd the
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governmant survey boloaging to said county. Differsat sections make sach
fleld notes compotent evidence in the courts with the same force and effect
ne the original. Sectlon 509 of MeClaln's code (code of 1873, sectlon 371)
makes it the duty of the surveyor to furnlsh himsell with u copy of the
feld notes of the orlgionl survey of the same land, if there boany in the office
of the county suditor, and his survey shall be made ln accordance there
with. Toe surveyor need not look farther tban to the copy or franseript
of the field potes which is found In the suditor's office. | think the sec-
tlon above referred to plaloly lodicates his duty in the matter,
Yours truly,
MirToN ReMLEY,
Attornay-Gieneral.

ELECTIONS — TOWNSHIP TRUSTEES AND CLERK.— Election,
where held —Who abould act as judges and clerks —Who
entitled to vote for the township officers named.

DEs Moines, lows, September 20, 1506,
I T Cavey, Esq., County Awditor, Dendson, Towea-

DeaR S1R—Your favor of the 20th tost st hand. 1 have great delicacy
in complying with your very courteous request, because tho law does not
ocontemplate that I shwld give opinions o any but state ofloors and county
sttornays. County auditors may ask for the ofeclal oplaion of the county
attorvoy, and sometinos It would appoar very dissuurteous for me to
oxpross au opinion to county ofcers  Bub jou say there Is no fealing over
the matter and all partles destre my viows, and | assume this includes Mr.
Bwasoy, the county s\lorsey, and heoce will briefly state my views upon
the questiors askod.

You state: " Denison 1s & eity of the seoond class and has been duly
divlded Into wards, and some of shie Wownship trustees live In the city sad
some la the township outslde of the city, The 15 sltunted In one
township, but does not comprise & township lisell.”" This later polot is
mm. very clear In your statemeat, but T lofer 14 Is so from what Is

You aak, first,—""Can the voters of the P de of the
tion hold their eloction and do their votlng within the corporate limits, or
must It be outaide of 1he eorporate Hmlw?"

mmuum-aw.mmunmu-mm
of the city limits In ths cours house, or |n some other bullding the boaed of
wipervisors may provide. Bootion 530 of the code glves the townihip trus.
toos muthority to derlgnnte the plaos where the election will be held,
Without earefully examining the question, | woald oot like to say that the
mu«mmmnom.mmmnbmum
m.um-u-mu-um»mu—..mmuuu-p—
visars provide the pisce. At frat blosh it strikes me that the provision in
rejgard 10 1 he supervisors providieg & 100m ls pot Intended o restrioy the
mmmummﬂmmﬂmmuumnm
?Wo{nwmﬂm,d_omnhhm-mhumuhuu'-h

-y
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Secomd., —* Can the wwnship trustees of & wweship residing within the
corporats limlis, &t a4 judges and clerks of election for snd whore the
voters residlag ou side of the vorporation vote?'"

section 1087 of MeClain's code provides that the trustess and owaship
clork shall be judges and clerks of election. Thore seems to be po exemyp-
tion in the law 10 meet the onse that you put, yeu there ls an hnpropel-
oty is the trustecs residing within the corporate limits of the cliy soting as
judges. 1 think it would be better for them to refuse to wot sud let the
vacancies be filled,

Third,—** Can they (the trustees aod clerks) act s judges and olerks at
the polling plece withla the ocorporation or in the ward where they
reside "'

The olections lo the wasds must be conduected by the pors we namel ln
soction 19, chapter 33, laws of the Twouly-fourth General asembly, and
not hy the wwnshlp trusiess and olerks.

Fowrth,—* Can the township clerk and trustess be voled for by eleciors
residing within the corporation?®’’

Certainly, If the state of faots sssumed to bie wrue is correct. The alty is
® part of the towaship, nod sl electors In the township, waldh includes the
@liy, ean vote for such township offlvers.

¥ ully,
ours respeciiully i B ¥

Attorney-tienerol,

THE BOARD OF SUPERVISORS HAS NO AUTHORITY TO TRANS-
¥ER MONEY FROM THE BRIDGE FUND TO THE
COUNTY FUND.

n-uﬁx-.luu.mll.ﬂ-

Hom. E. C. Ebersole, County Attorney, Toledo, Jowa:

DEAR SiR—Your favor of the 2d {ast. at hisnd, lo which you ask my opin-
ton upon the question whother the board of supervisors has any suthority
in law to transfer money trom the bridge fund wo the couaty fund? You
slso state that ,mhnmm-ﬂ-mmwlhmmwhuw

0 w0 do.
“m’k It may be statod as s rule without exception that where the
board of superyisors ls suthoriz d wm:.u‘:mammtu;
limit In placed oo the amount which may b limiration
equivalent 10 & provision that no grost Im:.mr::"-::
L speclllc parposs, In some losincos

m:hdl ?"P:“ﬂ“‘h'._:': s of whe lund as, for Instance, In the
ﬂﬂd’;ﬁ.lﬂlh\'ﬂ.ﬂmﬂﬂ the osane, and hesvy penslting provided
for s violstlon. (Sectlons 2226, 2240 of MeClain's code.)

Mmumhndlu‘oh-imunmidw-hﬂw
hﬂlwln)nlu.muhnlslam‘lnwunurwt_whw
for each purpose. 1 suthority pxints 10 teansfor st the plossure of the
board from ono fund to the other, It o offect hroaks down the distisotion
muhumuhm.dmlw-lﬂimhw by fxing &
gross sum which the bowrd should be suthorlzed to levy.
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The bourd may now levy 4 mills for county purposes, 3 mills for ocounty
echools, 3 for bridges, | for county roads and three-fourths of a mill for
soldlers’ reilef, besldes some other taxes. These egpecially named smount
to 113 mille. [ canno: constrae the law to mean that 11.3 mills may be
levied for the purposes named, or say of them, and that, say, 10 miils may
be used for county purposes, If the board desires. And yet the right to
transfer from one fund to acother at the pleasure of the board would
practically be placing this cosstruction upon the law.

The board of supe rvisors bas 0o avthority for a levy of a tax exceptsuch
us ls expressly given by the statute, Authority to levy & tax for one
purpose by no implication carries with it the right to expend that tax for
some other purpose They nre the agents of the county with suthority
deflned by statute. The wholes theory of the law and the principle running
throughout the entire leglslation la that the tax levied for a specific purpose
shall be used for that purposs and nooe other

Under section 1270 of MeClaln's code, in counties which are suthorized
ta levy o tax of 4 mills for ordinary county revenue, Including the support
of the poor, the legislature intended to place & lmit upon the ‘smount
which may be expended for county purposes, including the support of the
poor, and to trassfer from ber fund collected for a specific purpose:
would, io my judgment, be unauthorized by law. The statute recognizes
that emergencies may arise which require a g di for county
purposes than 4 mills, but It s left to the electors of the county to determine
this by & speclal vote. So In regard to the bridge fund or the fund for the

lon of county bulldings In excess of $5,000, the proposition must besub-
mitted to the voters of the county. There have bsen spocial statutes
enacted authorizing In certain cases the trunster from one fund to nnother;
for instance, the domestlc animal fund and the county rosd fund, by chapter
42 of the acts of the Tweaty-alxth Genoral Assembly.

These conslderations confirm me .n the oplnion that each fund must be
expended for the purposs fur which it was levied and for that alone, except
in cases where the law specially authorizes a transfer,

1 agree with the lusfon that you hod

Yours respeotfully,
MinToN REMLEY,

JUDGES OF ELEOTION—The trustees of an incorporated town and 1ot
the trustees of the township are the ¢ who
are ex officio judges of election.

Des Momes, lows, Ootober 8, 1806,

W. L. Smith, Bsy., County Attorney, Humboldt, Iowca:
m&i—!‘wlmormlhhhn.uhm.hwhinhmmw

inlon as to the of the following elause in section 19, cha
33 of the acts of the Twenty-fourth G 1 assambly, viz.: *In munieipal
Itfos the councllmen or trustees shall be ex affieio judges of election,”

You call attentlon 1o the fact that Springvale township s territorially

incldent with the incorp d town of Humboldt, with the further fact
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said townshlp there are throe towaship trustees, the real quos-
:::: ::ll:;u*hﬂher the fm\l‘mhi]l irustecs or councilmen are to be ex afficio
judges of the elsction. You also call attentlon to chaptor 10 of the Twenty-
fourth General Assembly, abolishing the ofice of township trustees in citles
of less than 7,000 inhabitacts when the city constitutes s olvil township by
{tself: ulso state that the population of Humbolds 1s 1,240,

In regard to this [ will say that the town of Humh(‘]d.t is what is ealled
in law an incorporated town, Section 68 of MeClain's code provides that
tha corporate authority of Incorporated towns shall be vested ln one mayor,
one recorder and six fruiters; to be eleoted by the people. The officers named

the town council.

wn'l..:lnilill‘i:i of the first nud seo ind class, the members of the olty councll are
in different places In the law referred to as councilmen, trustoos and alder
men., These three terms as applled to cltios are treated I.n the lnw as if thoy
were synonymous.  For [nstance section 17180f MeClain's code refers Lo the
members of the ¢iunell ln one place; in another they are called trustees, and
in still another they are referred to as aldermen. I do not, however, recall
any place where the members of the couneil ::-l' an incorporated own are

nny other terms than “‘trustees.” N
"hBr::L;z :: h:: mind,and the further fact that the term, * munieipalities,
in the seetion in question refers to both citles nnd Incorporated towns, the
term, * councilmen, as [t occurs fn the clause quwa:: refers to the members
of the city couneil in cities, and the word, * trustees,”’ refers to the members
of the town counoils in incorporated towns So that in elther case, the wﬁ
bers of couneil la oitles sod the members of the conocll in Incorpors
towns shall, under the provisions of section 190! said chapter 33, be er offieio

udges tion.

m]i: my o:lru‘:: :hh:m. “grustans,’ In sald elause has no reference what-
ever to the township trustess, This becomes more ovident by the m[m
used In the following sentance. It ls this: “In tawnship proclncts, the =
of the township shall be ex afficio the clerk of the elsction In the pndnn:h
which he resides, aod the ownship trustecs shall bs ex officio judges of the
election,” et Thus the trustees of an Incorporated town snd the ml.l b
of & township ara con‘rusted and the distlactioa between the two o
y: I hnv: no doubt that the trustees of the locorporated town of Humboldt
are the proper ones 1o ba judges of the elsetion,

Yours traly. 2 :

RIGHT PRIVATE PARTIES TO INSPECT PUBLIC RECORDS
—&mm‘hﬂhﬂﬁ&mmuw,m
wwm:um;mm::ﬂw

s YR y insy
DEs Moines, lows, October 9, 1806,

', Mevedith, . County Attorney, Newion, Imea:
e o o Al ke, wh Bt ikl 700 S Ty

5 tke followlng g
-"thnhn:mmm'ﬂh the county recorder, and Indexed,
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are those files & part of the publio records, and subjoct to lospection by any
perion bafore they sre spresd oa record, or are those flies the private
propersy of the recorder untll they are spresd oo the record?"'

Uador our recording sols, the recorder is required to make certaln
eotries upon the index books apon the filiog of an lostrumeat in the record-
or's offios.  He s also required o note upos the instrument the day aad
the bour st woleh the same s filed. (See MoClain's code, sections 3908,
3008, and 3114, 3116.)

From the time that the entrles are made upon the Index books, the
world ls charged with constructive nodee of the rights of the grastes
conferred by suchk instrumect, notwithstasding the fact that the lnstru-
ment 1s not actually recorded. This, however, Is not true if thy lastrument
is withdrawn from the recorder's office and never recorded. (Joe Yerger o,
Brarsz, bd Tows, 77 )

it may be swmted as & principle of law which is In harmony with our
recording mats, shut ooe Is charged with constructive notlos of any fact of
which he may, by resscsable inquiry, obaln knowledge. 7The theory of
our rocording mots is, that when an instrumens s deposited with the
recorder, [t cannot be recorded the very lostaot it Is flled. A ressonable
time Is allowed for recording alter the fAllog, but the constructive notlce

bagins from the hour of making the proper eatry upon the index books.

Buoh entries sorve as notice of the rights of the grantes durlng the time
Intervening between the filing an! the ucinal recording. When sa lostru-
ment is recorded, i record dstes back to the tlme of the (ling and Index-
ing. The law contemplates the lastrument tsell balng deposited with the
rocorder; [t sball be upen 10 the lospection of the public, who may, by
exsmiolog the Index book, mscertaln that it is on deposit with
rocorder.

1t would be & very unjust rule to say thas one is churged with notice of
whal |s ¢ miaioed ln & written lnstrument, who has no meaos of obtaloing &
knowlodge of what s {ned thereln. For lnstanc-, a description of the

property lo a chattel morigage or bill of eale Is not required to be
ontered upon the Index book Unless the Instrument itself is open 10 the
Inspection of vreditors, they can never keow from the lndex what properly
s conveyed or mortgaged before it s sctually recorded. | am very cloar
that 5o court would hold an hil Al harged with notloo of a
mortgage on § 1 properiy should refuse to permit an
inapsetion of tas mortgage la his hands balore It is recorded.

A der has oo p 11 eithor (n the records or |n the [nstru-
meuts flled In his ofoe for record. Until the Instrumes: is recorded, It
stands Lo roason that if it ls to convey notlce of toe rights of the grantes
thorein named 1o the pubiie, it bocomos and remains & publie record until
such time as Is Is recorded. The Instrument s left with the reco der to be
made & partof the public record; the Instrumens lwsel! being s public
record ls open 1o the Inspection of soy person Interested therain untll suck
tlme as the recorder can spread the same upon the record.

aqmm-uu.mmm to frand and Injusice, which the

ding laws are ded o pr These views are In harmosy, in
my oplnlon, with yne wholo theory of our luw, sud nothiog in the Inoguage
of the law requires a conteary view 1o be taken.
Yours respectfully,

If the record

MiLToN REMLEY,
Attorney-Greneral.
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ELECTIONS - POLITICAL PARTIES
of t:?two Iargest political parties, the smaller should have
at least one Tep ive an the board.
Des Momnes, lows, October 19, 1806,

Wen, Wonn, Esq., Oounty Attorney, Audubon, foca:

=Y yor of the 104k lnst. st hand. in which you state that
I;):.Al f::hl;'::::t:uud clerks ln your low nahlp belong o the n:p::;
e 4 the bosrd of supervisors, at thele Jast meeting, sppoln!
e ”w“,l “m sake the place of ooe of the republican members of the
Sma‘ 3 that nﬁr Besson was, prior to thls aloction, s demoaray, but |I.u:
" l.ugo‘ um;mr.lon bas afilinted with, and belongs 10, & party kno:u: -
e onal democratlc party, for whom B0 Yoles Wors cast nt tho lnet eled
g ha :::-y a county tiekes of & wownship Vekel in this county ;r!
prospbore '1 tlon. A petltion has been presonted to the board of supe
s ekn e l'w un of & man upon sald eleation m:nl ;ho
'mlm“'“ it foh st vhe lnet eloovion onst 1, voles,
ey e d.m:::l:‘: r.:‘:;;hhighen number of voles steald slv:::h
e mhr:‘:ixuurl_r pominated candidntes upon the tlcket ’ul; -
ik g blp oficers for the comiag sleotion. This (you say) leay
i highest number of votes at the last ahcl'.u;t
on the board. s tho statale whieh provides lor ::;m.
antion of esld board, wo-wit, seotion 19, chapter 33 of \he Tm&:ﬂd b’
oral Assembly, mandstory or simply dlrectory? [sna m‘” e
fmnmpﬂ\uwwunnlnmmwm.nu(ﬂa O o il
voues vdbwmhhwﬂhmlmum:mnumw‘,w
h ":;: 1 resalt of eleotl In elther the precinet, e s
state? Eu.mmnlalupu'muhl authority to reform bonrd

your statemont {acks Beason bo # member of
of Mr. has consed 0

ga,‘::omﬂ:;nn: Ton lsw requires, under the facts -hm“,:-wn;r

::ui- that the democratio party should have arepreseniativeon s

dasory or directory. giving the full significance W Mdt:t.:l u4 thoy aro
used, nor would I like 1o #ay thas an error mhﬂmmm:
viziate an election, unless (t were showan that some {raud was \

tieket,
b of boltl one or two candidstes on B
‘m fncts ssserts that Mr. Bea-
mwwmd
ru‘:mbdmwmw m.huhw‘wm
democratic

¢ one
That belng the caso, :u:mmumtmm should appolnt coe

party. :
question wmmqﬂﬂﬂ—um the votes oast in the precinet,
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or count them, the utmost falroess should be observed in the constitution of
the election boards, and in all mstters pertalning to the election, the splrig
of the law should be carriod out as far as practicable.
Yours truly,
MILTON REMLEY,
Attorney-General,

OFFICIAL BALLOT—A candidate whose name a; pears on the
renson of having been nominated by a pnrtyl:onvunuon cn::un? iid
have his name appear a second time by petition.
DEs Moines, lows, Uctober 24, 1896,
Hom, E. . Ebersole, County Attorney, Toledo, Jown:
DEAR S1R—Your favor st haad, in which
4 you ask my oplnio,
proper Interpretation to be given to the proviso in mtlc?nnﬂ :bnl':::r‘;:
nots of the Twenty-fourth G 1A bly, th ! bellng whathar

the name of & person who has been duly al d by a party
uc\h the proper certificate of nomination has been filed by the omm.ni"
:{:ju?:nnl.iun. tan have his name put upon the ballot & second time by
TI:.\il l:uum- l:u I::en befors me a number of times and 1 have had
] the q lon In all possibl .
other conclusion than that under no possible um":m:m: n:niwm
rl o eandidats who:n name appears oo the ballol, becanse of his nomination
1y u party coaventlon, u) the
b Ao i e ppear seoond time on the ballot because of any
The lsnguage of the stutute is plate, and need not be mi
is: "vaidi::. that tae name of any csadidate v;:n ::n:nl:‘:;r:l:;:;r II:
an
“;:d:::“ upon ihe ballot, shall cos be so sdded by petition for the
It wlll be notioed that section 4 of the act filing
provides the manner
certifleates of nomloation made by the coavention of partios mn:; 2 per
cent of the vots in the suste, dlstelot, county, ete.  But seotion 5 of this net
relates alone to the method of secaring & place on the ofoisl ballot by one
who has not been i by & regular party lon. The differens
sentences of this avotion provide 1he » umber of qualified vuters of the state,
or some division thereof required as petitioners, in order tp entitle n-'
uime to bo put upon the ballop by petition. Then comes the genoral
viso quoted sbove. It ls broad wud comprehensive. Thers Is m:-:?;
the languige ““‘Ef:f, its npplication to mny class of candidates, or o nny
r office, 1y candidate " means aoy candidate whatsoover,
S s e R o
] s6n suggested by some that because there is oaly u &
bdm‘"’?‘ “D'_l!'lllcll," thnmsnvhom-huh“ﬁo:;m
to which it ls ed by the lool I do pot think there ia any force
in this suggestlon, because, first, that method of punctustion s generally
mmhn ud.nh-llnnw_.thum_ is never held to relate only to
b sentence of the seotion; 1 thiera 18 no reason why the legisls-
should (ntend tn__w hmdamuaw.m pro-
m«mmmm-m time by petition, snd permit the
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name of a candldate for & county, district or state to be added. The reason
of the adding would be stronger for the last named candidates than for the
smaller divisloas of the state; third, the rules of punctuating statutes for-
bid that pusctustion should change the evidont meaning and Intent of the
statute. Courts would disregurd punctustion entiraly; it is no controlling
factor in construlng a statute (Sec, 23, Am. and Eng. Eoc. of Law, page 3M);
fourth, the language of the eatire sectlon precludes the thought of thus
limiting the proviso to tho last sentence betore It [f the proviss had been
written out in full st the end of esch sentance preceding it, the meaning
would be no plainer thas (tls now. The lamillsre rules of langusge, and the
interpretation of statutes, requies us to give to 1t the same moaning ss If It
hnd been also aitached in full to each sentence. 1 bhave not a particle
of doubt in regard to tbils matter. [n nocase coming under my observation

has & dlifarent rule bean sdopted.
Yours truly,
MiuToN REMLEY,

Attorney-Generul,

ELECTIONS -ASSESSOR - WHEN A SEPARATE BALLOT MAY BE
UBED.

Des MoiNes, [owa, October 26, 1800,

H. 8. Richardson, Esq., County Auditor, Anamosa, Ioea:

Dean Sir—Your favor of the 20th inat. st hand, and also & letter from
your cousty attorney, asking me to give the opinion which you request.

1 am not sure that [ quite understand the situstion. You say: * Palre
view township has two voiing precinots; one includes A osa, Which Is
Incorporated; the otber, Stone Lity, which s not incorporated In flieg
the inatl for the hip tloket, one politiosl party names the
assessor; the other does not.  Of course, the tickets lor the precinet which
includes Ansmoss caonot have the assessor on. Now, the quostion is,
whether or not the tickets for the other precioct should have the nssessor’s
pame on, or should they vote for the wsscasor the same as the other pre-
clnet, by using aspeclal tallo.? "

I tnfer from yoor statement of f4ois that the peoplo of the towaship out-
slde of Anamoss vote at the same pracinst as the votors of Ansmoss.  Seo-
tion 1044 of MoClsin's code, as amendad by chapter 80 of the sots of the
Twenty-fifch 1A bly, npplies to A osn, {8 havlog & populiath
of more than 2,000 iohabitants Then It would seom that Anamoss should
vote by wards. Henos, | s uncertain as to the troe sltuation, inasmuoch
88 your guastion pre-supp that A does not vote by wards. Beo-
tion 1084 of MeOlaln's o3de, la my judgment, appliss 1o those locorporated
towns or olties which have less than 2,000 inhabints, and there Is but one
voting place for the voters of the Inogrporation and territory outside of the

3

You will notics section 34 of chapter 33 of the acts of the Twenty-lourth
General Assembly, by whieh the provisions of the A lsn ballot shall
not apply %o far as thay confiict with chapter 71 of the acts of the Seven-
teenth General Assembly, bolog section 1084 of McClaln's code, [ am not
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sure, In view of this sectlon 34, that it becom case .
s @8 necassary, in an
& saparate ballot box is required, to put the name of tke mu:or i g
oficlal ballot. It sppears that two ballots are nesded in such mpou o
the official ballot with the names of all candidates on excapt e m.
road siipervisors; another ballot with the names of Mpmlll! o
bt o} & Idates for
If, bowever, the clity of Anamosa
. voted by wards, and

wers prepared for Ansmosa, then the rest of the mr‘nahlp:u?:::mfb“m
vli:w which elects an nssessor by fwself, should properly have t.h:mn s
;l;:;msur :n lI:aioﬂ'll:ilI ballot; and this would ba true even if the polﬁﬂ

OF 8uch territory outside of Anamoss we: i

re within

Anamoss, as ls authorized by section 1074 of MoClain's «nd‘naha s g

:::::: :hmo:;:: :qu::::d“;:e‘:ut ina urp-uu box, that the name of the
@ official bal
whers a soparate ballos s required, Iha: the l::m:n::f L:‘mmluw ‘I"Nu;!::l:

Because of the doubt 1o my mi
am unable Lo make my me: mund .d.a:::l“l: real lmport of the question, I
Yours truly,
Mmron Remiey,

Des Momves, lows, Oc
E.;;um,ﬂq‘.aumdmnuy.ﬂmm' “‘ i
AR SIR—Your favos, withouy date, nddressed
to the
“:MI and contents notad, The attoraey-general iy nbu:: from the
sod I find be will not bo here untll afior alooti As bt
ru;: :::lh regard to the matter submitted 2 v !
etler written by Cou
the ait roey goneral nm’mm{ Am@x:ﬁ:}: ll-:l'-:!E o opﬁnim -
lng up on slection dsy. In regard o the statemens contaloed I the Im

the law is . name
° correctly stated. A voter has the rlgh
m mm he may desire to vote for, it nhmrll:n‘ﬂ‘:n‘mﬂ::-wm. =
10t upon whish said name may be written, 3

The fourth and lust paragraph appearing upon sald card of lossruotions
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whose name I8 by him written In. [t seems to me that it is hardly neces-
sary to instruot the voter that he may do this, as his following the Instrue-
tlons may bring about a contest or cause a large number of ballots to be
thrown out.

Now, as to the correctaess ol the method above referred to, 1 would say
that under the declsion in the case ol Whittam o Zahorid, 50 N. W, Rep.,
57, It might be held that the writing in of the name and the placing of &
square in front of it, would be the marking of s ballot in such & way that it
could be ldentified, or that it would be the marking of a ballos in & way
wnsuthorized by law, and thus cause the sald ballot to be throws oul on
that scoount. Thls le the reason that I do not think 1t advisable to take
tho chances.

On the other hand, iv has been held in [llinols, in the case of Samner v,
Fatton, 40N, E. Fep., 200, that & name may bo written In aa above Indioated
and o sguare placed in front of It, and that & vole so osst for the man
whose name ls 8o written in will be held & legal vote, aod if an individoal
#0 voted for should recelve a majority of the voles cast, he woald be
declared elected to the office for which he had been voted for.

The Tllinois ballot Inw ls vory similar to ours bub cases oited by that
court lo the renderiog of the declsion, are cases doolded under ballot laws
which suthorize more freedom In the writlng In of names than the law in

this state.

In view of the foregolog 1 would say that while the policy stated by the
suditor may be correct, yet it is not the safer, and for that reason, it might

be | % Y wruly,
better not to pursue ‘ours sruly, 3 m .
Assistant Attorney-General,
Nore —The provislon of the statute suthorizing the writing In of &
name |8 w0 changed by the new cods that the rule anoounced In the Iilinols
onee would, in all probability, now apply.

PUBLIC OFFICERS -COUNTY ATTORNEYS--DUTIES—For whom
¥ attorneys are not required to defend suits nor
give official opinions,
Des Momses, lows, Novembor 4, 1806,
G. H. Martin, Esq., County Attorney, Spencer, Ionoa:

DEAR Sik—Your favor of the 31st ult ot basd, You ssk my gplnlon
upon several questions, which I will condense as follows:

First.—Is 1t & part of the duties of the county attorney Lo give opinloas
W the bonrd of directors of school disteict townships, or to dofend sults
brought sgainst such distriots?

1o regard to this [ will say thas the law makes It the duty of the counky
attorney to appear in all osses and procecdings n the courts of his county
in which the state or his county ls a party. This, [ think, fully contem-
plates that it shall be his duty to appear nod defend the loterests of the
state or county they may be involved in any suit o the courts of his
muntwhhhh‘m-huhm Section 200 of MoClain’s code requires
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the county sitornoys, without ¥ lon, to glve oplal and adviee to
the bosrd of supervisors and o other eivil officers of thelr respective coun-
tes. 1 would consider the phrase, “clvil oficers of thelr respective coun-
ties,” 10 be equivalent to, “ county oficers.” Any officer, then, that
properly be classed & county oficer would be entitled to recelve g itoualy
the opinions sad advice of the county sttorney. [ do mot think. however,
there can be & question that the board of directors of school district town-
ships or independent school districts cannot be In any sense considersd as
county offieors, and hence do not think it & part of the dutles of the county
attorpey sither 10 defend suits brought agalnst school districs townships or
to give oplolons to such officers. [f be does o, it ls bocause of his good
oature. Sometimes he may with propriety do so, but he s under no legal
bllgati in my jud t, aither to give opinions or defend such suits.

Second.— You say your firm has been sollolted to an Inj &
proceedings to restraln the townshilp trustees and highway supervisor In
one of your townships from workiog s cerialn highway. The highway was
establisied on & sectlon line botween sections 6 and 7 o such townshlp and
through & mistake as to the true loostion of the sectlon lioe the highway
has beeo worked sad traveled slong a loe different somewhat from the true
section line. Under a recent declslon of your district court the corners and
boundaries of the seotlon bhave besn rel d and blished, and the
highway as now travolid is not traveled on the seotion line, where the board
of supervisors established the highway. 1t Is your duty ms county sttoruey
to advise the township oMcors and the superl dent of the higbway
what thelr rights wre and, If socemary, to defend n case for them?

This queation {avolves more doubt In & certain sonse the towmship
trustoos ty officers. S 1004 and 1087 of MeClalas code specifies
who shall be consldered county offlcers—that Is, they are pald by the county,
although not expresely declared to bs connty ofoora. [would not like tosay
that township trustees and road supervisors are soch county officers, for all
purposes, and ordinarily T do not thiak [t would be the county sttorney’s duty
to glvenn opinion to them or to dofend suits brought against them, Sulllacase
may srise, and the one you oame may, becsuse of whe Interest of the county
in the highway, be such & case, wherela It would not be proper for the
county attorney 1o be employed against the township trustess and road
supervisor. It might be that It would bo necessary to have some one
Indioted for obstructing the highway and it would certalnly be embarrass-
ing and contrary to profestional eihics for the county attornsy to sccept o
retalnor In & caso which would preclude bim from defending the loteroste
of the county in the public highways when called upon by his dutles of the
office wo todo 1 think It would be hebter to err by relusiog to mocept s
retalnor in such acase than to ba compelled to ocoupy any questionable

therealter.

Mo#t of thesn controversies, however, are only betwsen adjacent land
owners, nad (f the facts of the case justily the conclusion that no wubstan-
tial interest of the county Is {nvolved nor could be lovolved, then [ would
see wo objection 1 the county y accepting iner for one of the

I do not think any fxed rule can be laid down in sdvance.

Thoro are matters whorein {4 would unquestionably be the duty of the
county sttorney to defend the wownshlp trustees; for Instance, where an

appeal is aken from the sction
In such = osas the lolerests o
not guestion that it would be his duty 1o appear
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lizstion-
dtueuum.u-burdut-qm s
sounty are directly Involved, and 1 do
0 . {n such » oase, bat In R:I’
local affairs, exclusively within the directioo of the township m&
not think the statate Intended that the county nmm‘h ,ml;
ths componsation, elther give opinions or dolend sults for the
trustees or highwny supervisors .
Yours truly, MiLzoN RIDLST
Attorney-(denaral.

AXA RRECTT —The suditor having improp-
T. TION —CO! " ON OF mm‘ e e

tr n lax ag
ol upon the discovery of his mistake, ro-tranafer the

tax w0 that it mymdqumxl"l."
fowa CrTy, lows, Novembar 7, 1904,

i Jownin:
Francis, Esj,, County Attorney, Spirit Lake, y
< :ﬂl lrl—\'u:r {avor oamo duly Lo haod In which you state the follow:

“'c:r.‘;:. 14 of Jauuary, 15946, A " owned & ||.o?"i of. mrcbo m.:dl.';:h don;

7th day of February, 1805, ha sold the same Io‘ !‘S‘. n 4

mhlwm 1805, tho stook wae sssomsed in ' A's nmo.n:::h i

: May, lh{: e filed with the eolulr u:::;w‘:‘mm” - ;:‘r:l::m b

dave udltor transforroed

m wh:!h:l':::m "&"hﬂuﬂﬂmrﬂm{m 216
You ask, first, was the change proporly made by u:;"w N

w " B;' second, ummumdcmlnﬂ Y wection

A and

#i1, change the samo back to* -
thiat the prov

1o regard to this T will say w'whmh’w b igpssioy

listed ansasnod same ol the owoar o1 the lst of January.
et t"|.lal|.’ ined hew much the ownor of the property

T L L e cass aamed, 1 the hasds Lo aenien
ﬂuhhmww‘::uﬂu:?sum:‘:‘m gt 425
1 dod 10 qul b Mbhwnw.h -l?‘:u:;
provisios for the payment of the debt due the stato soller. ks s

! d that tho hﬂhhwm“‘a
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times resl estats and the avditor was not suthorized, uvder the clreum-
stanoes, 1o make & transfer of the tax to “ B." He should now treat it as if

wuoh trassfer had oot been made, and baviog made an lecorreot entry in
the tax book outslde of the provisions of 841 of the code (1322 MecClain's
oode) he would be authorized to make the proper correction and clearly so
under and by virtns of the provisioas of this section. I do not thiok that
the provisions of sald chapter 35 con be spplied to sny cuse that does not
come striotly withis the terms thereof, and, If the purposs of the sct s
keopt ln mind, I do not think anyone boldiag resl estate can reasonably

claim that ho Is released thersby from the obligatlon to pay the tax. I

doubt very much, la view of the provisions of other seciions, whether one
who owos 8o real estate would be celoased from tho debt he owes the state

by reason of sellicg his pertonal property after the Ist of January, To
refer w your Linstrstion; ** A" holding persoaal property, ' B’ hisa money.

'* A" is assessod oo his persogal property and "' B on kls mosey. I ¥ B"

Is compelled to pay “ A" tuxes on the porsonal property he will thea have
w0 pay double taxes sod ** A" Is released. 1 would not accept this as the
Intest of the leglalature unless I am forced to do so by the language of the
slatule.

Your lotter contained one or two other enguliries which are embraced in
the above, Yours sruly,
MiLToN REMLEY,
Attorney-(Feneral.

ILECTIONS- OFFICIAL BALLOTTHE BOARD OF SUPERVISORS
AS A BOARD OF CANVASSERS has no authority to reject
certain votes because it appears to them that the names

put upon the ballot. J

Dxs Moiwes, lows, November 10, 1806,
D, H. Myerhoff, Esy., County Attorney, Corning, lowa:

Dear S1e—Your letter of the 29th ult. came to hand during my absence.
In your letter you make the following statement of facts:

“The certificates of Inatlon of the p ofloors of Quincy wown-
ship were held by the county auditor to be Insuflclent and Inoperative
becauso 'dwgrmbdn‘dwlhdmt;‘::nwm Two of the

{ the hip new papers, together
with affidavits, as req by sectlon ¥ of ch 33 of the acts of the
General Asssmbly,"

Tho question asked lo your letier was whetber the auditor would be
authorized la putiing the sames of the candidates for township officers upon
the officisl ballot. By telephone yesterdny you add to the question the
further statoment of fncte: ' 'The names of the Wwaship oficers were placed
liy the county auditor upon the official ballot. No objections were flled by
uny person. Such ballols wers used at the election in Quiney township, and
for wt wuch elootion; and now objections are made before the board of super-
visors as a board of canvassers to counting the votes thus cast for the per
so0s whose names appesr on such ballots.”” You sak my opinion upon the
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whetber the board of supervisors bhas any authority :r:r:l.:;
votos cast for tae candidates tor justices nad constablos nal
uci‘u.""d to this, 1 will not st the prescat Lime ontor |10 ;dit::h::
the :mﬂm whether the auditer properly put the W '”1';\[:. r..“““ A

irated on the offielal ballot, or not. | will only ey ok
s hensive, sad 1 inclioe to the view thay 1t shoul g
qnlhl?:r':mnclﬂ. were 10 be filled. An error had bester be n: L
'°1 -.I & thoket oo the ballot than in rejecting ose, but thnt question s
g::a“:.m becsuss the township tlcket was sctually printed upon

-~ inisterial ofcors.
canvassing bosrd, are ml
“‘;l::r::'p:?:;‘:r‘a:\:.l;;r?ty w Inqnfru into the qum_l.l.m. of wbn;hqr
Tn'::l,:ﬂlm were In the form which tbe law prescribed. I"halr'-:::m:::
{n canvassing the reiurns &s sent 19 them by tho judg;l o s
m‘l..“pnﬂ“ ent of 1als guestion, there ara & great aumber o ‘M e
o 1he diffarent supreame courtis of tha United Sates wh'eh hold v :.'
mpenles + be diatranchised or bis vola aisregurded booavse of & mu :
il ro.::?ma slsotion offio ira, aither In the mnanor of pr\n\.lnn ‘n
o “o:mluun. ihe oloction. Mistakes on the park of \ba .I-o_to:l:":
::::ﬁ;:nh work no [reud or resl prejudice, have by all courts o
‘.rladm v, Navarre, 80 N. W. R, 31T, the Michigen upom:m
w: “The voter, finding the vicket upon the ballot, o::':i“b.m
‘knw..; ot l‘:::u:lt rn’.m'-;n ;- may safoly rely upon the
nuuh:l';oﬂaﬂ'lmﬁsdm jaw, whom he hes o Fight 1o suppose have dome

. ofipers whose daty [t le to
the elector voles the tioket that the

tu:n:.:b- tloket have given him, his vote must ba sounted.
Miller v. Pevoyer, 31 Pacific Rep., 500

54N, W, R, 113) Ob wn.'%::aw“-“
“hum;.iwm‘:,ﬁm“u' i o s Viskat besn pristed upon the

Inatlon,
sutbority ‘hh‘llnhuﬂuu‘lllﬂl’ﬁlh;lul_
rn:l:c mwmﬂnnuwwmtwmwm

ballot lmproperly.

1
i
£
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pariag the baliot, and If sach aessj ldered
supervisors, it must be mlv:d in l::o:'“o.:::nr; such .
Yours respectfully, o
MiLrox Resvey,
Attorney General,

mnuormm—lqw.u
Wdu-mhwm citios of the

Des Momves, 1
James Carroll, By, County Attorney, (ku-:. ;:::N“'“h" i o
DEAR S1R—Your tavor of the 11sh f.nn.uluul. ln which You mak
my

construction of
Assambiy, Ymmmu? Isod 2ot chapter § of ths Tweaty-six b Genoral

wmﬁmnhﬂltmhutwm-m Passage chaptel
ed alnoe the

:‘nm n:hlmm;s- feos under the former law, which this aet ;!m Ir hﬂ:
i ot anmmhuguvhun-.dkihmhh

codo, which mﬁ- that o oMoar', salary ooreased
Isbed durlng his term of oifice, hm'nm ﬂ;:h;:‘m\h mayor “dm':;
's term

If your ordiesnce doss po
provide that the
Q‘?m“i&"f“‘“h-m»u..m“”mﬁ"‘““
i “iﬂhhdhﬂm‘u“ fleio | S the county
iare s ;onﬂumllo-q Hut it mwmu'u l::wudn
oy ""“"‘”ﬂw&huh-um provide that the
Justion the paace from the county, eatitied 10 receive foos as s
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increasing or diminlsbing the salary or cmolumeats of o officer of sald clty
or town during the term for which he shall have boon elected. This does
not lmis the power of the legislatare t5 ochaage the compensation or
liability of the conniy for servioss rendersd It. The rightand power of the
loglslature W pass any law ia llnlted aloos by the coastitution. 1f there
ware any conflios between seation 491 of the code of '73 (671 of MeClain's
code), and chapter 8 of 1he scls of the Twoniy«aixth Usneral Assambly, the
snld section 401 woald, to that exteat, bo repesied, becanse sald ohapter 8 I
the last expression of the leglalative will. Thera is nothing roally la con-
fllot, for the reason which | have stated,
Heacs, | do noi think that ssld section 48] has any bearing upon the
true construction w0 be given to sald chapter 6,

Yours respoctfully,
MiLroNn REMLEY,

Attorney-fieneral.

ELECTIONS - REGISTRATION BOARD — COMPENBATION — The
members of the board are to P for each
enlondar day they may be employed in either
registering voters or in preparing the

alphabetical lists.
Des Moives, lowa, November, 12, 1890,

Jamea Carroll, Esp., County Attorney, Oskaloosa, Towa:
DEAR SIR—Your favor of the 1ith Insk, ln which you ask my oplialon

upon the following question, is st hend:
i of electl itled to more than five days' compen-

‘"Are the reg
satlon for services performed under the reglsteation law, when thelr work
roqulres wlx, seven or eight duys (o order 10 properly complete the rogls

tration sccording to law?"

In regard 1o this | will say wbat seetios 1085 of MeUlala's code requires
the board of registration to be in sesslon shres days in the years of presi-
dentlal eleotlons, sod two days for elections in other yoare.  Heouon 1057
requires the board W bo In seslos the Bsturday precoding every election;
section 1001 requires them o bo In sesslos elostion day. Sectloa 1048
roquires the performance of cortalo datles withio three days aftor the last
day of roglstration, and in section 1066 1t s provided during the days when
the regleters are i session, thay shall, wheo oot actuslly engaged lo regle-
taring voters, prepare the alphabetical llste and complete thelr labors with

all ressonabls dispatch. But If soch slpbabstiosl llsts and the dutles

required by section 1045 oannot be complowd durlng vhe days vhoy are I

sosnion as u board of registeation, they must continoe the work untll Lt ls

done, sod It must be dooe withio three days, AL
b the tion;

Mﬂmnsmmmc
g th day of July,
dm?hmamhuuwwwnt-ﬁamhummm

The next sealence of sectivn 1030 pr

t.imhlmhmt.d:auuo! the Tweaty-fou-th Genecw! Asseme
“";;ln.:::.h iy WORLAE thereundor slacn she In this language: “They shall receive as compoasation $2.00 par day for
R 'm““m“'t"mﬁﬂm‘wmd calendar day upon which they shall be employed lor all sorvices required
‘h““‘:’““‘w _You will notios shas sald i shan

i ‘Gouacil of & ity or town. It probibits the town why this langusge s nol comprehensive enough 10 give them pay for all
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such days. There Is no limitation 10 the oumbe
rof days th.
br:g;ht;lriur;our;, but it 1s “for each calondar day npoy: -nz::u':‘ﬁ
mployed,' and {f they are employed more than the fived
8% the case may be during which the: R
y Yy register voters, | think the
latendment of th " s
e o leglalature was that they should be pald for the swddi-
If this wers nos true, lastead of the
» y phrase, ‘‘upon which the
::;:ocﬁd;‘d-e;ou;d uaturally look for differeat language we: .:-.‘['I‘ﬂ:
endur day in which the Iste 0. "
bave been fixed as thefr r.umpnm:n:s,' PRIy <o
I ean glve no other construction to the section than as above etated
Yours respsctfully, ]
MiLTon REMLEY,
Attorney-General.

STATE TREASURER — AUTHORITY TE WARRANTS
t has no suthority to d .Al w; uf_m
e d for payment when he reft
paymont for lack of funds.

Des MOINES, lowa, November 13 1506

D. : Davidson, Deputy State Trearurer, Des Moines: ;
EAR S1R—Yours of to-day st hand wakin uestion
;:::lu:r or not ' the state treasurer is :gul: ::mw:om:nm

bmm: warranis by parsons presentlag them when we do mat pa th
i ,‘::l,yr;ilm:;l‘hum ' presantod for payment? " i e

urd Lo this I wili say that seotlan 78 st
:'htcam::. code} provides: *“If there is m:n::; al.:d:h:l ::u[mr nf:::
b :l‘lz':‘:l: l::; tb:hp.r:uh:i #hall, upun request of the :o.ldur.
e Proae
which time the warran: shall bear Lnt::u ut ‘:I‘:lw ety
e rate of 8§ per cent par
The law does not presaribe the form
of & warrant d

mm.mr bydﬂ;“mﬂlmr. Sectlon 8 of chapter 82 o:‘::n t:'u"x
R lhumlm eral Assembly, provides! *Each warraat shall boar
s thersof Ibs propar number, date, amount, name of psyee, d
rolerence to the law under which it §s deawn.' Iy will be wpdmt;:l
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poerson else in order 10 have the endorsement which the smtute requires
the treasurer 10 make. If the holder and owner of & warraas s reguired to
endorse the same 1w the state treasurer, then he parts with the legal title
thereof, and it must be re-endorsed to him In order to reconvey 10 him the
legal title,

The treasurer has no loterest or propersy in the warrant, and 1 do not
think is authorized to require the owner 1o make any tranafer or endorse-
men. to him of the same, as & corditlon ¢ d to the tr dolng
his plain duty under the stetute

Suppose & warrant were endorsed W the stato tr ssarer whoo it was
preseoted fos payment, sod the state treasurer should fall to retura It to
the owaoer with the proper endorsement made; would the stale tressurer be
liable on bhis bond? 1 1hick not, for the reason that it is no part of his
dusles as & public offlcer. 1 doubt whe policy o sdoptiog soy custom that
would make the state tressurer o yrunee fos privare partios without
security. The law does pot contemplate such proovedicgs s a condition
precedent to seourlug the sndorsemeat of & state warrant so 1has it may
draw interest in the hands of the holcer.

Yours respecifully,

MiLTox ReMuEy,
Attorney-General.,

JUDGE OF DISTRICT COURT APPOINTED TO FILL VACANOY
may hold court until his successor qualifies as required by law.

lowa Crry, Town, Novembaer 25, 1508,

Judge John A, Story, Gresnflold, fowa:

DrAR BIR—Your favor of the 23d Inst. st band. This matter probably
would oot come strictly within the dutles of my office, but | have never
refused, where the judges have sskod my views, bo oxpress them.

The same question was presented 10 me s your ago, and aroso betwoen
eloot Judge Banks, of Keokuk, snd A. J. MeCrary. The only diffurence
was that Banks wished MeCOrary to flalsh the term of court he was then
holding, and the guestion was whether ha could legally do so. Seotlon
1256, McClain's code, provides thet every officer elocted or appoloted for s
fixed torm shall hold his office until his succossor is electnd and qualified.
The next section provides that the appolnt whall continue until the
next election st which the vacsncy osn be filled, and uatll bis successor 1a
vlected and quailfied. Ses, also, seotlon 6, mrilole 11, of the consitution.
The state cunvassing bourd must, on the Thureday following the fourth
(4th) Mondny afeer the day of elecidon, open and examine the rotures, with
power 1o ad journ in certaln cases. (3ection 1115.) Sald board shall feste n
ourtificats and dellver the rsme 10 the person elected when be has qualified.
{Sections 1118 and 1110 ) In all cases the cortificate of election is presump-
tive ovidence of his eloction and quslification. No ome Is eotitled to
sssume the functions of the offies untll he has recelved his cortificats and
been quatified as required by law, and, untll be has qoalified, the one

appointed bolds over.
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[ do not think there can be "
to hold court unsil your lumux::: ::du::?ei:::l;::: :::ﬂ;:::: s
and been qualified as required by luw. OftesAnMce.
Yours truly,
MiLTON REmrey,
Attorney-General.,

EL EXPENSES—SPE

R R
Hon. A. J. Holnes, Connty Attorney, g:n.chw:;.hn s
OFI;E‘:E:?:EE?E{:{EL:&EEE::::h ult. st hand ln which you ask my
ke T L e g
e ot o et e (L L
O e o T
alu:;:: ?r:dmwb:hpl:lfdwth.:,m?u:; ‘::d;l' 'll'!l;\‘l.l ;)mhio:lu :Tl.;e atat-

812 of code of 1873 or 1053 MeClain'y
code, the jud
were authorized to direet a constable to .m:.i the jph::'eofr :1:1:&:::‘“:::
::“!ﬂ;;e.r[:u1 rnd::. ?rl:'ppulnt 0ne ar more specially by writing. This undoubt-
Pl 1o cltles as well as country precincts, 'l'haon.‘l t of chap-
ter I:I of |h2 l:m h:' she‘:rwu:l.y-ﬂm General Assembly, w:l:';nw:f nltar-
wird , ¢h 48, of the Twenty-seco General
Assembly, required speolal duties of the slection nm::r: :ud m::n special
‘wh Islons, applicable alone to sities where registration was uqulndmn_r
tho siatate s thus Amondod, section 1063 MeClaia's oode, " The city cousell
requ to detall and smploy on the nominatio
ludpml;gwp-ﬁm ::om:nm:e of each pilitlcal party, rec ‘gaized uuﬂ;.: ::;
from two to four speolal
precinst, and duly emp swer them for the m? ¢ pfllu:mwrormmh
lho!,{ulnllnnofan;dthnurm.,_ Islons aad 1 oflhlnl.u-‘
mﬂm?: usa of the language, “employ two to four policsmen," in the
hhmlhe:.-p';;:lr;: in mdirn: to pay, clearly Indicates that the city
: no provislon that the county shall

porson thus employed Iby the olty.  Afterwards, by wl::{ Is m:&
net, the p ions of section 1053 MeClaln's code, were extendad

and {n the oity precinets is suthorized, howe provi

iy ver, by the

Hons 1073 and IMquhm;huuhh[:’nahlm o;lmm
wmumwhwwmumdmmu
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I recognise the injustice of requiring & clty W pay for special pollce on
election days a the general alection ln which thers is no elty officer slected;
but thus the law scoms to be written. There is apparently a lapse of legls-
Iation in this respect, The city pays Its proportionate share, and my
observation londs to the opinlon, In most casss, more than lts proporiionate
share of the connty taxes, and I can coneelve of me good reason why it
should pay an undue proportion of the expense ol & gencral siate aond
county election, but the law seems to require it

Yours respectfully,
MinToN REMLEY,
Attornay-Gloneral,

WHAT CONSTITUTES KEEPING A HOUSE OF ILL FAME.
Des Moines, lows, December 10, 1808,

W. E. Gray, Esq., County Attorney, Rockwell City, Towa:

Dear SiR—Your favor of the 2Tth ult came to hand, in which you ask
my opinlon as 1o the corr of the 12th lnstruction of a sarios of Instruc-
tions which you enclose. The instruction inguired about is as follows;

“To constitute keeplng a bouse of 111 fame, It must be the resort of other
women for lewd purposes than Ita keeper, whon its keoper ls & woman.
Hence, If you fiod from the evidenos that no other woman than defendant
resorted w the house in question for lewd purposes, then you will mequit
defendant.”

In regard to this 1 will say that there is some langnage In the text-books
which soem to jusilfy this lustruction. 1t s sald In section 1440 of 11 Whar-
ton Criminal Law: “A bawdy house (or & house of |1l fame us It ls some-
timos oalles) Is n house kept for the reception of persons who choose to
resort to it for the porpose of {iliclt sexual i and s 1ndiotable at
common law  But the kouse must be resorted to In common with other
women than lta kceeper, when & woman, 1o s | 1al whether Ind

Aisorderly conduct 18 perosptible trom the gt -

The suthority for this statement fs given as State v. Gorrity, 46 N. H., 61;

Ith v, Lambert, 12 Allen, 177; Coldweell v, State, 17 Conn., 487.

An examlontion of these cases shows that not  single one snstains the
text. The guestion was not involved o any ove of them, State v, Garring,
%6 Me., 501, is cited in the American sod English Encyelopedia of Law as

ining such dootrine, In addition to the cnses mamed. In this case it
was an indlotment for keeplng a dlsorderly houke or houss of il fame for
the purposes of prostitution and lowdness. The state called various wit-
nesses and proved that girls wers kept in the bouse; that men and women
were taken there at all timee of the night, for the purpose of showing It was
resorted to for the purposes of prostitution and lewdoess, The court sus-
talns the sdmission of such evidence, and adds thls sentence: ' Without
such resorting, the offense could not be itted,'" but the lon s 1o
whether men resorting to the house to commit wets of lewdness with the
keeper, who was & woman, was not involved In the case nnd way not pussed

upon.
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Tn the case of State v, Garrity, 46 N. H., 61, it does not appear the ques-
tion of keeplag & house of prosiitution was lavolvad at all, The disorderly
house kept appears to bave been a place for drinking, and the question was

whether or oot to sustain the fodi for keeplog & disorderly house is
was uecessary to show that the whole bulldlng was devoted o the illegal
purposes charged in the Indi The court

41t [n the negative.
The oplnion, however, refers Lo the cass of Regima v, Pieyson, 1 Salk.,

382, {o which it was held that if & lodger who had only 4 siogle room In
which she ascommadated lewd people and permited sots of prostitution,
she may be indicted for keeplng u bawdy houss ms well as If she had the
whole house.

Much thatls sald io the text books on this subject is becsuss of the par-
ticular statutes of the differsnt slates. Most states provide for the Indiot-
menk of disorderly hoases or houses of 111 fame as nulsances
undes our slatutes (Sectlon 5472, MeQlaln’s code.) One of the questions

acrime for u person 10 “uep & house of il fame, resorted to for the pur-

Posss of prostitution aod lowdoess, (See Stute v, Odell, 42 Jowa, 85; Stute
v Alderman, 40 Iowa, 375.)

‘The case ol the Stae v, Lex, 80 Lowa, 15, |s i

the jury was not sufi tiensly full, (o that it did nos requirs the jury to find
that the plave la quesiion was one retorted 40 for the purposes specided by
the statute. Tae ourt saya: ' We think the ohacgs as 8 whole proparly
Instrusted the Jury vhat la arder 1o find the defendaat gullyy they must find
that the plase was resorted to for the purposes of prostitution and lewdness.”
Thea s quoted whe langunge given above, The supreme court does not
1y app the langusg olth.uhmbulinuﬂeutnnthutb-
appellant bus no reason o complain. It was basause the charge plainly
8tated Last the jury imust, in order o eonviet, find that the place jo ques-
tom was ose of resurt for the parposes specified In the charge. It is seen
that there was evidunce tendling ta show that the place was rosorted to by
men and women uf lowd charsoter, and the suprame cours was not ealled
upon o determins the guestion whethar nots of Llleit fntercourse with the
alone would render it s house of 1l fwme
In the uase of State p, Young, 65 N, W. B, 180, the alleged husband of
the prostitute was convicsed, and sppoaled. Tho oase of State v, Lee, was
lnvoked i the wontentiva that he could not be coavioted unless other
women thun hls alleged wife resorsed to the place.  The court, withous
qmrlqwﬂhmmdzglhuiumqnmdrm%un.m bolda
was !

that the appall > 8nd the |aw was 0ot applicable to hig

oase. [t sustained, however, fotl where only one womaa, the wife

of the propristor, recelved lawd
[numnuoﬂfﬁ.&quy.muﬂ. W., 281, there was but one

—
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us the sola occupant of the room or house for
T S8 f‘;:-! L-c::'i.::!r:wplnm This question was pressnted in m.gl
S o court, although the Indictmwent wns 20 drawn that It
i Naldwmmlm under section 5326 of McClain's code, It was elaimed
el ﬂaumi:{ not be held ucder that secilon becauss the house which .P @
e e rt L7 was her dwalling house, In order to sustain a conv (\-’
gy H::unul and occupled must be a house of 11l fame. 1! sots o
e houum with the proprietor slone, there belng noother Inmates,
o IIIW\::. ita houseol Il fame, then the place resorted to, used and u::lv
e ie Russell, did not bring it within the class n;mcll.in :
g Ml‘g: theory of the Instruction which you seny me s mImu s
< oiRighs :ﬁ have been no conviction in the onse of State v, Russell,
oS m"houw of 1l fame™,in seotion 5322 are desoriptive of the kiudt
of :::e'or’:;; character of house is established h: \-hnwia'-:rgh:hl;r:::r: 1;.
N % of lewdnosa. ol
oo Villh:1 ;::pi“b: :I(.:: o’:‘:;mthuu.w thero are many iamlluu.
ok R ‘I' :hn evidenee required 1o conviet ander thls sectlon is v m;,f
T:I‘: nh.::ol'z rhll. pecessary to sustain the indiciment in seculon H72
diffaren
: o rime
uuﬁ:‘lz.d:dtﬂm of the Instruction referred w s correct, '::T:ll:wl;.a:au ot
this section for & woman having one sssistant 1o per i - X0
rivere and have illicit iotercourse with the two women, ’
yieriron Im]lm" b d snd she ber nelmlon.hnllnm h':oo;
e . : and If n dozen wom
. Another illustration
o ml ::;::::r::ir ﬁucit trafllo, it [& & orime, but let each ::m:;:
:: u::m o by hersell into s separate house and carry on the same
i ud 1t coases erime.
m::e:::s:ndm:oﬁ:r;u instructlon is &0 repugnant to my l?:: m“m
Ight that I cannot give Iu the npproval of my in“ll:‘l::‘ithum
wll;nitw bethelaw until the supreme court prys so,w dona,

It certainly is not common m\'mu S

MILTON REMLEY,
Atterney-General

LOTTER BUIT tors
JUB" into which the olement of chance on’
segal m’m-ﬂm n lottery. 5
lowa Crry, lowa, December 18, 1506,

bt o 3 .d enclosiog & card of
S—Your favor of the 17th nst. st hand, e S g
nxﬂpha"midm"m&-hﬂkd which is prin
e
member choloe t
o et ittt s 0
ent of 81 per i
wﬁnh o:pft'dnmu this certifioate, No........., Is declared & >
;uﬁymm‘bhhﬂd at my shop um:lrumm,m "
w“‘:{lb&. beginning December 19, 15886, the ho hereal
::lﬁlhﬂunbuﬁ without further payments.
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"' Esch member required to make weekly deposits in advance of evary
drawing, or they will oot bo entitied to participate.

“No ents will be refunded,

e JoaN M, ToUg."

You ask my opioion as to whether or not the scheme thus presented, if
ecarried out, Is & violation of section 4043 of the code of 1573,

In my oplofon the scheme Is a lottery, pure and slmple, and without any
disgulre. (See 24 Wharton, Criminal Law, section 1481 and the cases
olted.) Thbe cass of State », Moren, 51 N. W. Rep., 618, to which you refer,
Is clearly o polnt, and 1s & olear statement of the law

Assuming that there are only twenty-five members of this elub, aod that
each member continuss to pay untll each one has secured & sult, then the
dealer has disposed of twenty-five sults, recelving therefor nn average price
of 813. Tt will be seen thnt the winner g the fiest drawlng gets & suit
worth 813 for 81, aod #0 on for the first twelve drawings each winner
receives a sult for less than the average price. The unfortunaie ones who
@0 nut receive & suit uott] after the thirteenth drawing pay more than the
falr valuo thareof. If thore are more than twenty-five parties in the elub
the dealer roceives stiil & greator price for the sults sold.

of & tleket.
money or pay mors for & sult than It is

worth.
There are numerous cases whioh hold that all such sechemes are & viola-
Uon of the law sguinst lotteries, Yours truly,
MiLroN v
Attorney-General,

FINES—HOW COLLECTED.
Iowa Crry, lows, Decomber 19, 1898,
. W. Orim, Bsy,, County Attorney, Esthorville, Toea:

DEAR BiR—Yours of the 16th Inst. at haad, In which You ask, * What is
the proper method of collecting u fias after trial? May It be collected by
oxecution as provided ln section 6251 of MoClain's code, or shauld it be by
ackion brought ws oo boad " referring me to MoCOlsln's code, section 3TRE
aod sections 4600.7,

In regnrd to this T will #ay thata fine lmposed aftern trial Is & judgment,
and the proper method of colleouing the sams Is by lssulng execution wod

llocting the same th ulumoin_ynhnjndm There are

certaln penal stat which econtempl thllalnaﬂrﬁnrhlmih!lh

colleated by glvil otlon, The elvil action determines whether the party 1s

Itable 10 the fine or forfelture. In such acase, sult may be brought to recover

:-mm“d.hu: after the fine isoace imposed wlter the telal it Is & judgment of
&

suthorized to bring & sult thereon
umum-m.hdahpnd,udum A
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debtor Is Insolvent and
had his day In court, in case the principal

:l::n::;t be collected of him, you may proceed upen the bond. This would
require an aotlon to be brought thereon in order to enforce collection

against the surety. sk vaey wouly; MiLTON REMLEY,

Attorney-(Feneral.

PRA AND PROCEDURE -FORECLOSURE OF SCHOOL FUND
G MORTGAGES,

lowa Crry, Tows, Decomber 21, 1896,

Sionr City, Towen:

J. W. Hallam, Ewj., Counly Attorney, _

1 t hand, in which you state:
D;?R::“_“ s ""‘:"J:":' s !'hhn‘fn..:; . 1 " of past due sohool fund
o : p inn

¥ inlon as to whether potloe must be glven
- Iﬂrﬂ ::::rklézl, ;:ll: in :ﬂutun 3033 of MoUlain's code, or whether It

:‘:;:.l:‘zfn to ignore that seotlon and proceed under seotion 3010,

Sectlon 3033 was sdopted in 1552, at & time wheno there were mlﬂf con-
tracts outstanding for the sale of school lunds. The conveyance of land
by the purchaser from the state wis made by the scslgnment of contracts.
T‘I.m'e :ni,gnmnnu wers very froquoently ]dhl unmur:lod. Tb:‘m‘::l:::

he statule evidently was to notily the present owner .
:ﬁl:: ::l;h: ;n unknown to the county authoritles, that somoething was due
uw‘;:ll:la:::'mm also embraces morigages to the school fuod, yes I
apprehend the primary purpose of the :uuh :u 1o glve due notlee o

{ the lande under contracts of purchsse.
‘h.;tms?uu a;puu to be of but little practical utility st the pmmm.
time, althoogh I recull one [ostanco where the interest w-; n;rald on A
sohool fund mortgage l':r m-njr‘ :wmw gm ::rm :.: s lmuld“m
under u warranty decd, knew no NN S T
sold ; the maker of the note had bsoome 5
not J:mv:t::dou had this statute been complied with by ::m Min:iul’
am satisfled that io every couaty ln the state 'lhil:m ’-duunm g
It sbould not be, althongh in the p condltion of affairs
otical utiiicy.

-Pp;:;.;:l:;i‘:km dlsregard by the suditor of the duty thus lmpoood“
by section 5033, d.pimthnmno”uidlutlmlnuwlhh%
under sectlon 3010, The debt becomes dus sccording to tarms o
note snd mortgage. Beotlon 3033 does not extond the time or preven b
muturity cf the dsbt, and suit brought on past due school J‘nndnmw I
mortgages dosa pot abate by renson of the fallure of the suditor to p
lish m;thamdndb,mmm 1 Ibht‘?lmfu mum
lnlnvin[ln;:r;th‘ 1! Tk for p notlos
pnm‘rlﬂd ::r be cases whers the mortgagor has mu:d“dth‘:. nlwdlm .
mlmwwmuhauwnuhludmmm&.. o
the auditor to publish notlce as requived may hmu.ri oourt hmktn.
an equitable order In rogard to the payment of the interest after time
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such notios ought to have been given: a+d If the owner of the land can

show projudice by failure 1o give such notioe, 1t is possible that the court would

be justified in givieg rquitable relisf on soocount thereol, but the fallure to

give such notloe cannot justify the recovery of the full amouat due from

thooriginel maker, nor doos It abate the sult until such notios shall be given.
Yours respectfully,

Mirron Reuiey,
Attorney-General,
FIBHING Ituunhvﬂdh!bromt:!m:gglhwumthnuuﬂ keap a
stove therein to warm by, being done
distance from the
Iowa Crry, lows, Decomber 21, 1854
Hon. Goorge B. Dely Fiah Lawic y Batherville, Towa:

DeaR 81k ~Your favor of the Sth inst. came duly to hand.  You ask my
opinion whether, under section 1, chaptor H0, laws of the Twenty-sixth
General Assembly, it s lawfal for ane 1o bulld & houss on the ice and keop
& stove In the house for the purpose of warming up by, the fshing belng
done several rods distant from the hruse.

Sectlon 1 Is as follows: ** No person shall have, erect or uso, while fish-
ing through the lee, any hmllwlnrmer, lon ngainst the her,
or have or use say stove or otber means for oreatlng urtifiolal beat." The
law is entitled, * An act for the better proteotion of fish,'"

To interpret a statute, {4 Is often importact to ascertaln the fault 1o be
remedied. hmmrumthuuarnﬂmhm-u;hmuhu
were erectod nummw-mmmmmm-udm
through  bole cut in the loe within the but. Persons thus spent whola
days In taking flsh, while they suffered vo Inconvenlense from the inclem-
ency of the weather. Others would hava thelr house on the loe, and holes
would be out through the foe outslde of the house, through which fsbing

¢
i
:
5
E
s
s
:

ting his hoolks, was 5 st that particular time he may be
mwmhbwumwm.
I have no doubt that the course by you Is not only & violatlon
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OTMENT—C00FY—-FEE--The county attorney has mo right to a
mn:fn for furnishing the accused with s copy of the indictment.
Iowa Crry, lows, December 21, 1504,
W, F. Kopp, Es., County Attorney, M1, Ploasant, Iowa:
- favor of the 16tk inst. ot hand. You ask:
m:-?nm;::tkm. if may, Is the county smorsey allowed for furalsh-
ing the defeadant & copy of lhnllltfiuulnant? Does tho rule, 10 conts par 100
costs, apply "
"rld;:,lfrmtr:ﬁ:: rule I;::'.ll.\’l- All the rules of prm:lcnrmhmu.n copy
of the indictment In a eriminal case. Under section 5713 of MeClaln's code,
the arralgnment may be made by Lthe court, or the 1_'1-1'!' or the mu\’.nmf.
ney aod delivering him & copy of the lndictment. Sestioa 5676 of MoClain's
oode requires the clerk to furaish the defendant or his counsal & copy of :;
minutes of the testimony without charge. Nophere that I have dlscove
1% thars & provislon for a charge for a copy of the Indlctment. ol g
A copy of the Indletment should properly be made out by the olerk,
whethsr the clerk would be entitled w ebarge for the same and tax (L as a
of tha costs, | have serious doubt. 1 think it oclear, bowever, that really
rl.;‘ou not sutborize the same. It s denb.tl:l lrh:ther seotlon wn uou:::‘;
plates that be sbould charge therefor, by stelotly s o
ooples would come under the clause, *'for all coples of u;wvdu nrr pnp-:.
filed in his office, traoseripts and makiog complote record, 10 “I:horndhb
100 words," and may suthorize the elerk tocharge for the copy of . -
ment usder & subsequent clause In the same seotion. But this “i-‘
dotermine. 1 think It clear, howevor, thal the county attorney has no
elalm for such compensation.

Mr. Miller of recont date, oalllog attention to

» Mh':'—:w_ll_lh:“.r b mh.vl_m mnh.hnﬂ. 1 bave
taken matter I sould do so, You state thefollowing
"Tst:.mla;m;dmhmhu‘hmmmh
May, 1865, for oae year. Now this question srises: whlnu-::
Mm-ﬂ.mm“mumw“ M::rmm
our board any suthority to make o appropriastion -’-’amt _

i
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one year, is good aod binding upon the sursties as long as the board ses fit
1o aliow him to bold the place after & re-election.”” You desire my oplinion
upon these two polsts presented.

It will bo obwerved by section 2798 of McClain's code, that *“the com-
mandant for sald home shall be appolated by the bosrd asd shall serve as
such during the plessure of the board of commissioners, * * * The
salary shall ol exceed 81,200 per sonum.” [t s falr to assume that the
lagisiaturs had in contemplation the almost universal castom In i
whare the superi dent or ging officer is required o reside in the
Institution, s0 as 10 ba at all tmes on hasd to give the affalrs his personal
auention. I think, almost without exception, the custom has been in this
siate and other statas la such esses, for the managing offcer and his Tamily
lo receive thelr bourd al the table st by the state, and from the supplies
parchased for the support of the Institutlon. This being true, In fixing the
amount of salury, it Is falr 19 p that the legisi 1 ded this to
be the net sum over snd sbove what would be comprehended wiihin the
torm, ' board of the commandant uod his famlly while they resided st the
bame.”

Hence, 1 do not think that the suthority of the board was exercded in

par the d sad bis famlly to est st the table sot at the
oxpanse of the state,
A hat difm, tiom, b y wrisos whea he removes to &

oituge The Twent;-8fth General Amembly made an sppropristion for &

id for tho d. It must be presumed thas (v was intended
tho rasidencs shoald be without s charge therefor for rent, ‘While residing
in such residence, I do oot shiak, in view of thie universsl costom, that i
would be | i for the dant and his family to cat st the table
sot for the employes of the bome. But [ see nothing in the staiule that
would suthorize an sppropristion of money to pay for his famlly expenses

while residing in the tago. Tho statute ssys: “ His salary shall oot
axceed §1,200 per aonum."
The wardans of the peaitentiaries, by sa islon of the sat-

ule, have farnished them house reot, fuel aad lights for thomselves aod
thelr familios, bus no further all of any ch are permitted
1do not think that the boara of | would bo authorized 1o
make an allowance In money for she support of the commandsot aod his

sor would it ve lmproper for them Lo revelve thelr table board from the
tablo, although the statuto s not plain upon this
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eveal. The treasuror must give bond, 1l the commundust’s bond Is of
any validity whateoever, it cortalaly should be resesed, or the suretins
conseat that their liability shall contlnus »o long as he remaios in office.

Yours truly,
s - MILTON REMLEY,

ditorney- General.

1. EFFECT OF FILING PETITION FOR A REHEARING IN A
CRIMINAL CASE, 2. COMPENSATION OF CLERK
OF DISTRIOT COURT.
Towa City, lowa, Decombar 20, 1506,
Geo. (', imatend, ey, County Attorney, Webster Olty, Imea:

Dxak BiR—Your favor of the 234 inst. nt hand, Thore has been no
patition for reheariug served in the csse of Slate of Jowa v, Baldwin &
Wright., 1 knew pothing of the notiee of sueh petition having beon served.
The service of the notlos upon you, in such s case, Is bardly sufficlent, huy
the simn is long slove expired for fillng the petition aed nono has been
fled. In addition to this, Niing the petitlon for rebearing does pot suspend

| in & oriminal osse unless the court or one of the justices so
;dm, ?o you will have po difficulty in lsulng & commitment and execut-
ndgment u them.
‘“Y]ml nele my mnlou s 10 whother tho boned of suporvisors Ia obliged o
pay tho clerk of the disriet mr:bunhtu in .m_uun :I:}ll' -hv;‘lu his
services In prob Is the y "y
1o this T will say, tho language of section 248, Mo lain's code,
dﬁll‘.:'.:nloh-lﬁlr mandstory or directory, but permissive 1t In
left 1o the sound diseretion of the board of supervisors whether sny sum
shall be paid in addition to the salary. [f any sum ls pald it ls Umited by
two things: ficsl, the foes collected; 0o sum in axoes of the fees collected In
matters of probate and guardianshipcould be allowed by the board. Second,
o groater sum than 8300 per year. But the whole matier is laft 10 the
wise discretion of the bonrd. If tho board s sstisiled thab the salary of the
olerk is suclent for the smoont of work required of him, shen it may
make oo allowance whatover.

Y:M&:uk: {s the clerk enitled wuphh! in addition to his
salary sorvices in drawlog nataralization pay

Mm?mnmulummﬂmhl part of vhe dudles of the
clerk. There Is no provislon of law anywhere, that | sm sware of, that
authorises sdditlonal compensation for this branoh of his dutles. 1 know
of no reason why he would be entitled to sdditioeal compensation for his
duties In this respoct, mmm m:umnmmmmmm

w at 3
duty that the law requires . g

MiLTON REMLEY,
Antorvey-tioneral,
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OFFICIAL NEWSPAPER — COUNTY PRINTING — CIRCULATION —
Who are bona fide subscribers.
DEsS MOINES, lows, December 28, 1800,
A. (4. Lawrence, Ewy., County Attorney, New Hampton, Jowa:

DeaRr Sik—Yours of the 12th {ost. came duly to haod. Is was impossible
for me to give it earlier attontion becayse of the press of other matters
You ask my opinlon upon the question: I

"“Is » person s bona fide subscriber to o newspaper whose nam
obtalned to & subseription by reducing the price Lhnrenl?ew 25 cants, rorethl:
purpose of obtaining the county printing?*

Section 428 of MeClaln's code requires * publishers of news to
glve the names of the several postofiees and the oumber and ump:ap::‘the
bona fide yearly subscribers receiving thelr papers through eash of sald
offices, Ifrlng ,urn.hl.n the county.” I think it Is very evident from this that
the law none o be idered bona fids yearly subsoribers except
:noh:;;:{a:um:d in the usual course of business, and who aotually and
n g th make a subseription to the ne 1
bl sy wspaper for the purpose of

It s difficult to say what price a publisher shall recelve for his
or whether he shall make reductions of pries to one which he does mn;:;
to moother; but it is evident to my mind that o subsoription taken for the
sole purpose of swelling the list of subscribers to the end that the paper
may be selected as the one in which to publish the proceedings of the bowrd
:::';npa::ldlnﬂ. which would not have been received had not the publisher

@ & reduction in the prioce, cannot falrly be
o s pri ¥ be consldered a bona fide yearly

Suppose it should appear that the puper was sent to esch of 100

or
more subscribers st n cent aplece for & year, or for one-tenth of neont. I
18 evident that such subscriptions are not bona fide. Just where the limit
shall be, I am unable to eay. I would not like to say thers could be no
reduction for the purposs of ob g new eubserih but where new
;:I::ﬂhar‘::u ob:tn:: M:nmm and below cost, the only incentive
, on part of the publisher, 1o recelve the prinf onnnot
think such sut oan be idered ﬁ:w"“ it sl

mormmmm—mmm
ney is a county, and not a state, officer and the formation of the
contest court must be g d by the statut Inti
to contesting the election of county officers.
; Dis Momwes, Tows, December 20, 1896,
Gearge W. Korte, Esq., County Attorney, Carroll, Iowa:
Dnn- R SIR—Your favor of the 23d {nst. came to hand, In which sl
my of upon the don, wheth amndwnﬁn.whnu::“ﬂc
of d, shall be ized under the provisiona of

county ey is ©
section 1165 of McClaln's code, or whother sectlon 1185 of McClaln's code
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provides the method. The doubt in regard 1o this Is occasioned by the
swooping not of the Twenty-first General Assembly, chapler T3, section 10,
which provides: " Wherever the term distriot sitorsey ocours In the
laws of Town, it sball hereafter mean ocounty attorney, and ail laws now
in force regulating the duties of district attorneys in oriminal matters and
proceedings, are applied t0 county sitornoys within thelr respective
countios.

Betore the adoption of sach law, the district attoroey was consldered s
state officer. Io w distrlot comprising more thao one counly, the volo was
eanvassed by the state board of canvassers. Without referring to the dif-
ferent sectiove, | will state that the provision of Inw in regard 1o canvassing
the vote, required the canvassing of the vote for any officer who was elected
from o distriot compossd of more than one county, 10 be made by the state
board of canvassers. District judges and distriot sttoroeys beiog eleoted
by more than one ocounty, thelr vole was canvassed by the siste board.
These officers wers pald from the state treasury and wero state officers

This bolng true, section 1185 of MeClain's oode and the few seotions fol-
lowing were applicable to a contest lor the office of distriet arvtorney. The
amendment to the constitution by which the office of distriol atiorary wis
sbolished and the office of county attornoy was crasted (section 13, nrtiole
& of tne constitution) snd the adoption of chaptsr 78, mots of the Twenty-
first Genernl Assembly, made the county attorney distinotively a county
officer. He Is elected by the qualified electors of each conoty, His dutios
relate Jargely to the basiness of the county, and he Is pald by the county.
The slectors of no other county can vote for him

Under ths geasral rule for the canvasing of the vobe oast st an eloction,
I know of no provision which requires the stte bosrd of canvassers to can-
vass the vole for county attorney. His cortifioats of election Is glven by

the ty board of Under seotlon 1185 of MoClaln's code, 1t 1s
provided: " The court, for the trial of contested state electlons, shnll con-
elst of thres judges.” This, I und d, monns the coatests lovolving the

sloction of stave offleers, The previous section, it ls troe, ss smended by
said chapter 73, provides: * The slecilon of any persoa to the office of
county attornsy may be coatested by an eligible pecson who recelved jvotes
for the same offine,” but this does not necossarily refer to the mauner of
constitating the court or the place of maklng the contest, ss provided In
the subsequent sections.

Thae tirst goestion to be determined, then, I8 whether thacounty sstorney
la & state oficer or counsy officer. By all the tests roforred to, | have no
doubt he 1s & couaty officer. Section 1161 of MoClain's code provides: ** The
court, for the trial of contested county slaotions, ahall bo thuw constituted,”
ote. The provisions of Aons 1161 o 1183 inclusive, are thoral pplicabl
0 & contost for the office of county astorney, because by statute thay des so
expressly denlared, If we are correct Ln concluding that she county astoragy
1s n county oficer.

Tt will ba notleed that the provislons for forming a trlal cours of contest
for & state office, do not, in exp Inng uage or 1y by tmplicasl
include the ofMee of county sttorney. It would be o stralned and unastarsl
construction of the lang to hold the provi of weotion 1186 and those

following, npplicable to. suoh & coat Those quire the court
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to consist of three judges selected by the secretary of state, as the clerk
of court, reslding nearest the seat of government, and the trial to be held
at the seat of government.

There is spparestly no good reason for requiring the contesting partics,
thelr attorseys snd all their witnessess, 1o g0 to t