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OPINION.

* 7o the Smnate :

I have the honor to acknowledge the receipt of the following
resolution from your Honoruble Rody ¢

 Resolved, that the Attorney - General be requested to commun-
feate to the Senate whether, in his opinion, the lands granted to
the Cedar Rapids & Missouri River Railroad Company, by Chap.
87, of Laws of the Eighth General Assembly, have vested in
said company by reason of compliance with and as provided by
the requirements and conditions of that act.

2d. Whether the act of Congress, approved June 2d, 1864,
modifies or changes the conditions and requirements of said Chap:
ter 87, and if so, in what respect 1 .

3d.  What, if any, right, power and eontrol the State still
retains in, and may legally exercise over, gaid road ! "

For the convenience of the Senate, and in order to induce a fuir
understanding of what is said in reply, I cite here the 4th section
of the act of Congress of Jane 2d, 18641

Sko. L Adhuﬁﬂamud,‘l‘hm the Codar Rapids &
Missouri River Railroad Company, a corporation establ under
the laws of the State of Iowa, nmi to which the sald State granted
a portion of the land mentioned in the title of this act, may modify
or change thbuﬁndmolmmwamdmnmu
shown hy the thereof now on file in the General hml Offica
of the United m #0 a8 to secure n better and more. itions
Ingc to the Missonri river, and to a connection with the Town

branch of the Union Pacific Railroud, and for the of fucil-
itating the more immediate construetion of a line of railroad seross
m-m#lon.bmmwithmlnn branch of the Union

Pacifie Railroad Oom, ﬁmlaﬂ. thn Codar Rapids & Mis-
souri [River] Railroad Pﬂ'!’l anthorized to eonnect
its lino by a branch with lhe lrim M hﬁ-&'ﬁl & Missonri
Railroad Com 3 and the Uedar ri River

Railroad Om]:nny’ shall be entitled, fur uoh moditied line, t«
the same lands and to the same amount of lands per wile, and for
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snch connecting branch the same amount of land per mile 48 orig-
inally granted to aid in the construction of its main line, subject
to the conditions and forfeitures mentioned in the orginal gran

and, for the suid purpose, the right of way through the public lands
of the United States is hereby granted to said Company, And it
is further provided, that whenever said modified main line shall
hiave been established, or such connecting line located, the said
Oedar Rapids & Migsouri River Railroad Company shall file in
the Genernl Land Office of the United States a map definitely
showing such modified line and snch connecting branch aforesaid §
and the Secretary of the Interior shall reserve and cause to be cer-
titied and conveyed to said company, from time to time, as the
work progresses on the main line, out of any public Junds now
belonging to the Upited States not sold, reserved, or otherwise
disposed of, or to which a ’fra-emptiun right or right of homestead
settlemnent has not attached, aud on which a bona jide settlement
and improvement has not been made under eolor of title derived
from the United States or from the State of lowa, within fifteen
miles of the original main line, an amount of Jand equal to that
originally anthorized to be granted, to aid in the construction of
the said rond by the st to which this is an amendment; and ir
the amonnt of land per mile granted, or intended to be granted, by
the original act to aid in the conatruction of said railroad shall not bu
found within the limits of the fifteen miles therein prescribed, then
such selections may be ade along such modified line and conneet-
ing branch within twenty miles thereof; fvovided, however, that
such new location or modified line shall pass through or near Boons:
boro, in Boone connty, and intersect the Doyer river not further
gonth than a point at or pear Denison, im Crawford county, And
provided further, that in case the main line ghall be g0 changod of
wodified us not to reach the Missouri river at or near the forty-
seeond parallel north latitude, it shull be the duty of eaid company,
within w ressonable time after the completion” of its road to the
Missouri river, to construct a braveh road to some point in Monona
connty, in or at Onawa City ; and 1o wd in the construction of
such branch the same awount of lands per mile are here

granted as for the main line, and the same shall be reserved an

vurtified in the same manner; snid lands to be selected from any
off the unappropristed lands ns hereinbefore described within
twenty miles of said main line and branch, and said compauy
shull file with the Sccretary of the Interior a map of the location
of tha said branch. And pravided further, that the lands hereby
granted to uid in the construction of the connecting branch afore-
waid shall not vest in said company nor he bered or digposed
of ju the following manner: When the Governor of the

State of Towa shall certify to the Secretary of the Interior that said

company has completed in good ranning order n section of twenty
m.ﬁ{m milnPuf the muin line of Eaid road west of Nevadiy

|
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then the Secretary shall eonvey to said company one - third, and
no more, of the lands granted for said conneeting branch; and
when said mm][mny shall complete an additional section of twent
consecntive miles, and furnish the Secretary of the Interior witfl
proof as aforesaid, then the said Secretary may convey to said
compnny another third of the lands granted for said connecting
branch ; and when said pany shall plote an ndditional sec-
tion of twenty miles, making in all gixty miles west of Nevadn,
the Seeretary, upon proof furniched as aforesaid, may convey to the
naid pany the remainder of sald lands to aid in the eonstrue-
tion of said connecting braneh ; provided, however, that no lands
shall be conveyed to said ecompany on secount of said connecting
branch road antil the Governor of the State of Towa shall certify
to the Secretary of the Iuterior that the same shall have been
completed as a first class road.  And no land sbnll be conveyed to
wnid company sitnate and lying within fifteen wiles of the origi-
nal live of the Mississippi umhllmmri railvond, as laid down on
a wap on fle in the General Land Ofee,  Provided further, that
it shall be the doty of the Secretary of the Interior, and he je
hereby required, to reserve a quantity of land embraced in the grant
deseribed in this section snffleient, In the opinion of the Governor
of Town, to seoure the construction of o branch raileond from the
town of Lyous, in the State of Towa, 8o as to connect with the main
line in or west of the town of Clinton, in said State, until the Gov-
ernor of the State shall cortify that eaid braueh railrond fs cow-
pleted according to the requirements of the laws of said State,
Provided firther, thut nothing herein contained shall be so con-
stroed a8 to release said company from its obligations to complete
the said main line within the time mentioned in the original grant,
Lrovided frurther, that nothing in this act shall be construed to
interfere with or in any wanner impair any rights aequired by an
railrond company nanied in the set to which this is an smeod-
munt, or the rights of nny corporation, porson or persons, acqoired
throtigh any such company j nor shall it be construed to fmpair
any vested right of pr erp but snch rights are lereby reserved
aud conflemed,  Frovided, howeper, that no land shall be conveyed
to any eompany or party whateoever, nnder the provieions of this
act nnd the act amended by this act, which has o settled wpon
and improved in gowl falth by # dona fide inhabitant undor eslor
of title derived from the United States, or from the State of Towa,
adverss to the grant made by this net or the act to which this act
is un wmendment 3 bot each of sald companics may soleot an oqual
quantity of public lands ax desceibed in thin act within the distanee
ol tmml{ milea of the line of eneh of snid roads in lien of landa
thus sertled npon snd improved by bona fide inhubitants in good
faith, woder color of title as aforessid.”

In connoetion therewith I eall the attention of the Benste o
chapter 37 of the laws of the Eighth General Assembly.
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The sccompanying railroad map shows, I beliove, the location
of the road as it is now constructed. The act of Congress which
is said to confer authority to change the original, provides that in
case the main line ehall fail to reach the Missouri river at or near
the forty - second parallel then the company are within a reasun.
able time to constrnet a branch to some point in Monona connty,
Y in or at” Onawa City, and they are to reccive for the construc-
tion of this branch the same amount of lands per mile as for the
main line,

Are these lands ceded for the congtruction of the branch addi-
tional to the lands provided for in the originsl grantt I think
such is the intention of the net.

The act of Congress above quoted provides that when twenty
mwiles of the muin line west from Nevada shall be constructed and
ao certitied by the Governor of Lows, the compuny shall be
entitled to receive one-third of the lunds granted for the connent.
tny branch, and for the next twenty miles another third, and when
the west twenty wiles is constracted and so certified, the remain-
ing ono-third, This proviso evidently has reference only to the
additisnnl lands granted for the construction of the conneoting
braneh between the Mississippi and Missouri road and the North-
western, but does not include or have reference to the braneh to
Onawa City. This construction, I think, is the only oue that will
make the proviso of any meaning,

Section 6 of the act of the Genernl Assembly of lown, 1860,
provides that no lunds shall be certified to the eompany until the
road from Lyoos to Clinton ia constructed. There is no pretense
that this branch is constrocted, neither can it be constraed that the
braneh to Onawa City is constrncted,

Hus the General Assembly, then, sach control over the lands,
viz,: those granted for the construction of the wmain line, 48 to
vompel the construction of these branches, or entorce the for-
fiture by resnmption, provided for in the act of the Bighth (en-
eral Assembly ! I think it has that power clearly over all the
lands embraced in the original grant of 1850, and 10 which the
company have not perfeeted their tie,

And 1 do not cunsider that wny curtiticate of the Guyernor of
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JTawa as to any of these lands would give any additional rights to
the company under the act of the General Assembly above cited,
The Governor had no authority to certify to any lands until the
Lyons branch was constrocted, and of course while that condition
remained uncomplied with, any such cortifieate wonld be a mere
nullity, and ss it seems to me, without any binding foree whatever,

But the question recurs, how far does the act of Congress of
June 2, 1864, operate to release the company from the obligations
to construct the main line on or near the forty - second parellel, ns
imposed by the act of the Eighth General Assembly in accordance
with the original grant made by Congress in 1856 ¢

There seems to he a studied vag of expression about the
provisos in the fourth section of this act; so much so that if it
were not an act of Congress, surrounded by such sol sunetions,
one might be led to suspect it of evil intent. Indeed, the whole
wording of it seems to indicate a purpose on the part of its framer,
“ not 8o much to get wrong by design as to avoid hitting npon the
right thorough mistake.”

I do not think the act of 1864 had the effect in any way to
release the company from these obligations, Congress had, by the
grant of 1850, parted with all the title of the United States to the
lands embraced in that grant, subject to the ten year's limitation,
which is not & question here, ns there is no lackes on the part of
the State. The original main line would have taken the road
throngh Onawa City, which is on the forty -second parallel.

Two courses are open to the State, either legislation, or to go
into conrt, where the company, like any other corporation, can be
dealt with for any abuse of its franchises, and in a proper case
made may be onsted of them.

Very respectfully,

HENRY O'CONNOR,
Aw General,





