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24, No formal reference to the next General Assembly is noces-
sary. The approval of the proposition by a majority of both Houses,
its entry on the journal with the yeas and nays, &e., is in and of
itself a reference to the next General Assembly, both in form and
substance. Any further action of the General Assembly in respect
to such reforencs is & mere work of supererogation.

8d. It shall be published ns provided by law, &e., for three
months previous, &e. After the approval and entry on the journals,
above mentioned, it becomes the manifest duty of the Secretary of
State to make the publication without any further direction —to
make it a8 provided by law,

The publication was in fact made, and the requirements of the
Constitation with respect to this proposition have been complied
with both in form and substance.

4the  Bven if it should be deemed essential to the validity of such
action, that special nud formal divection should be given by the Gen-
eral Assembly, for the reference and publication of such proposition,
certainly such direction ean, in no sense, be said to be a law, to
require an_ enacting clanse and all the formalities of an Act of the
Genoral Absembly. A joint resolution is not only suflicient, but
would be the more proper form to give it. In this view, Chap. 101,
of the Asts of the last Genoral Assombly, contains all the esseutinls
of such o direction —it is pussed by both houses and npproved by the
Governor,

The people, not the legislature, make and amend the Constitation.
They desire, as early and speedily as the law will permit, to vote on
these amendments, and I respectfully submit that no mere technical
objections should be interposed to prevent or retard the notion of the
people in the premises. 1 think it will be found that not even s
technical objection exists in the preseat cnse; on the contrary, the
requirements of Article 10 of the Constitution, have been faithfully
complied with in its letier and spirit.

With great respect, &c.,
IESRY O'CONNER,
Altorney General.
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TAXATION OF NATIONAL BANKS.

Srare or lowa, Ovvior ov ATTORNEY (RENERAL,
Dxs Morxes, Jan, 80, 1868,
To the President of the Senate:

Bir: —1I lave the honor to acknowledge the receipt of the fol-
lowing resolution, viz. : %

“ Resolped, That the Attorney General of this Btate bo and he is
herehy requested to give in writing to the Senate at as early o
day ug practicable, bis opinion as to whether the General Assembly
has the power to tax the shares of stockholders in banks organied
in the State of Towa under the national banking law."

In reply I beg to say : The question is one of grest interest to
the people of the State, and of no small importauce in eonnection
with the question of general revenue.

Fortunately for the purpose of the present inguivy, the question
has been so thoronghly discussed and so fully settled by recent
decisions of the Supreme Court of the United States, nud by the
courts of last resort in the States of New York, Ohio, Iudiann,
Pennsylvania and our own State, that little remains for me but to
colleet and bring before the Senate the principles and questions
which Lave been settled by these recent decisions,
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1. Ttis clearly settled that the skares of stockbolders in national
banks, may be taxed by the several States, for State and municipal
purposes. This is the principle distinctly and uniformly held in all
of the following ecases, all of them arising out of and since the
passage of the National Bank Act:

Supneme Covnr or e Usrtep States,— Van Allen vs. The
Assewsors, N. Y., 3 Wallace, 573581,

Bradly vs. The People of Ilinoia; People of N. Y. ex re Deminy
va. Duer; People of N. X¥., Mead vs. Conomissioner of tazes.— Amers
ivan Law Register, June, 1867,

Ixp1aNA, — Audilor and Treasurer of Marion counly vs. Stiltz. —
American Law Register, June, 1867,

Onto, — Frazier va. Subern.— American Law Register, June,
1867.

PENNSYLVANIA, — Markoe et al vs. Harlrauft o al.— American
Law Register, June, 1867,

The sbove decisions, published in the Law Register for June,
1807, are accompanied by a learncd and exhaustive note by the Hon,
John ¥, Dillon, a Judge of our own Supreme Court and one of the
editors of that journal, in which the question is fully discussed, and
tho sume resalt arrived at, viz : that the shares are taxable.

Towa, — Hubbard et al vs. Supervisors Joh Co.; D l

i

National Bank vs. Scotl Co.; National Stale Bank Oskaloosa V8.
Young.

The above three cases, decided by the Supreme Court of this State

at the June term, 1867, lay down the same general principle. These
cases are not yot reported.

Why, then, it may be nsked, aro these shares not taxed in accord-
aneo with the provisions of chapter 108, of the laws of the Eleventh
Goneral Assembly !

1 answer, the dificulty arises from a failure in our laws to conform
ta the limitations of the 41st section, of the Act of Congress, estab-

*lishing national banks. The'provisions of that section, touching the
matter under consideration, are as follows, viz:

_That nothing in this Act shall be construed to prevent

all the shares in any of tho said associations, held by any person or,
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body corparate from being included in the valuation of the personal
property of sueh person or corporation in the assessment of taxes
imposed by, or under State nuthority, st the place where such bank
is locatod, and not elsewhere, but not at a greater rate than is sssess-
ed upon other monied capilal in the hande of individual eitizens of
such State,

Provided, further, That the tax so imposed under the laws of any
State, upon the shares of any of the sssociutions authorized by this
Aect, shall not exceed the rate upon the shares in any of the banks
organized under the authority of the State where such nssociation is
located,

By onr laws we tax the capital of onr banks, not the shares,

“Taxes shall be levied on and paid by the corporation and not
upon the individusl stockholder, the value of the property to be
nscertained annually by the bunk commissioners hevein provided for,
and the rate of taxation shall be the same a8 required to bo levied
on other taxable property by the revenue lnws of the State (Rev,
sec. 1508))

By the Natioral Banking Act we can not tax the capital but may
tox the shares,

In pronoancing the opivion of the Court in the Town cases above
cited Judge Wright remarks :  * We therefore conclude that as our
legislation now stands the shares in national banks in the State ean
not be taxed, The remedy is with the Legislature. Other Btates
misapprehending the full purport and bearing of the national
banking law and in sdvavce of it full exposition by the federal
judiciury have made the same wmistake. In many of them their
laws have been so amended as to meet the difficalty. If the Aot of
Congress shall remain unehanged it will be for the legislative depart-
ment to take such sction as muy be deemed advisable to subject this
property to its due proportion of the public burdens.”

The remedy sought, is, in my opinion, clearly within the power of
the Logislature, and the surest, safest and best way to effect it, is by
n repeal of our general and State banking ncts, These sots are now,
80 to say, doad lettors on the statute book; we have no banking
under their provisions carried ou in the State. If, at any time in the
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future, u State banking system shall be needed, these laws, or simi-
lar ones, may be enacted, with such changes as will obviate the diff-
culties which are now encountered. Section 1684, Rev. provides
that the State bunk laws may be at any time repealed by the General
Assembly, and the general banking law, known as the free bank act,
may bo repealed now without impairing any obligation, as no bank,
80 far as I am advised, has ever been organized under its provisions,

These acts repealed, the shares in national banks may be taxed at
the same rate us othor moneyed eapital conformable to the limitation
contained in section 41 of the Act of Congress establishing national
banks, Chapter 108 of the Acts of the 11th General Assembly, will
then become operative, and indeed regardless of the provisions of
that act, this species of property like all other property would be
taxable under the general revenue laws of the State. No good reason
can be nssigned why this species of property conceded to be at
present very profitable and productive to its fortunate owners,
should not bo compelied to bear its fair and equal share of the
public burdens of the State,

The burdens of taxation at present in our State are heavy and
soverely felt by tax-payers, and the complaint is loud and general
that while the merchant, the manufact and the farmer is obliged
to pay annuslly from two to four per cent on the value of his
property, as State, county, school, and municipal taxes, the man
who is fortunate or shrewd enough to get all his property into
national bank stock, gets a better and surer return from it, escapes
all the burdens of taxation, and at the same time receives equal
benefit and protection from the laws and institutions which his less
fortunate neighbor pays taxes to maintain, but which costs him
nothing,

HENRY O'CONNOR,
Attorney Genoral.
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