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REPORT OF THE ATTORNEY GENERAL

To vue HoxoraBLe Joun Hamaivy, Governor of lowa:

I have the honor to submit herewith a brief report of the busi-
ness of the Department of Justice for the years 1925 and 1926.

During this period of time more business has passed through this
department than during any like period in the history of the state.
This being true, it is impossible to more than briefly refer'to some
of this business which may interest and be of benefit to the people
of the state. :

DEPARTMENT FINANCES

It has always been our belief that the appropriations made by
the legislature for each of the several divisions of expenditure,
namely, for salaries, contingent fund, peace officers, etc., were the
maximum to be expended, Thercfore, in the year 1921 we set out
with a definite policy which was to conduct the affairs of this office
every year 5o 4s to show a saving in each appropriation provided by
the legislature, This we have succeeded in doing during every year
of the six year period. Every division of the office has been con-

ducted for less than the appropriations. The average of such sav-
ings will be not less than twenty per cent. We are pleased with the
report of the Budgtt Duu:tar relative to the finances of l.he depart-
ment. He says:

" “We believe the department to be efficiently conducted
and in our opinion the best results obtained for money ex-
‘pended and we feel that the work of the department does
not conflict wubwduphnle that of myoﬂwrdepnmmh"

RAILROADTAXATION
During this period the last of the so-called railroad tax cases
were determined in favor of the state. The cases referred to were
those brought by the Chicago, Rock Island & Pacific Railway Com-
pany and the Chicago, Great Western Railroad Company. The re-
mho(ﬂmemm!bémrhgufmﬂﬁ,ﬂﬂ)ﬂﬂaddmmﬂ
mmfuﬁem e
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BANK TAXATION

All of the bank tax cases determined during this period were de-
termined in favor of the state and the municipalities of the state,
save the cases brought in Polk County which are now pending in
the Circuit Court of Appeals. The work so far as this department
is concerned is completed.

PRIVATE BANK TAXATION

The private bank tax cases were determined adversely to the state,
It seems to the writer that the legislature should give very carefyl
consideration to this question of private bank taxation. Not that
an injustice should be done but rather that there should be more
of an equality as between private bank taxation and corporate bank
taxation.

INSURANCE TAXATION

There is now pending in the Supreme Court of the State of lowa
the case of New York Life Insurance Company v. W. ]. Burbank,
et al. This case involves the gross premium tax statute of the state
The determination of this case is of the most vital importance to
the state. It involves hundreds of thousands of dollars in revenues.
We have arranged for an advancement of this case so that it will
be determined by the Supreme Court in February. The reason for
this advancement is so that whatever may be the outcome of the
case the legislature will be advised so that they may give considera-
tion to remedial legislation, This is a matter which must be cared

for during the coming session. 1

CASES IN THE SUPREME COURT OF THE UNITED STATES

A large number of cases have been determined in the Supreme
Court of the United States in which this department has been in-
terested. These cases have been uniformly determined in favor
of the'state. The two most important cases dealing with the rail-
road tax laws and the bank tax laws of the state. In both instances
the statutes of Iowa were upheld.

The docket in the Supreme Court of the United States is now
clear, there being no cases pending.

CASES IN THE DISTRICT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF IOWA

The docket in this court is now clear. Because of the mcentﬁﬂ'
cision of the Supreme Court of the United States, the so-called
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Automatic Fire Box Laws have been enjoined and the cases entirely
disposed of. There is pending in this court a case involving one
of the bank receiverships of the state but this case has nothing to
do with the state business proper.

CIVIL CASES IN THE SUPREME COURT OF 10WA
Civil cases in the Supreme Court of lowa are practically deter-
mined. The only ones remaining being one or two collateral in-
heritance tax cases and the insurance tax case to which we have re-
ferred. It may be said that the docket in the Supreme Court of
lowa so far as the civil cases are concerned is practically cleared.

CRIMINAL CASES IN THE SUPREME COURT OF 10WA

The criminal cases determined in the Supreme Court of Towa and
pending at this time are all referred to in a separate part of this
report.  The affirmances and reversals of criminal cases for the
years 1925 and 1926 were as follows:

92 Affirmances and 27 Reversals for 1925,
85 Affirmances and 12 Reversals for 1926,

BANK RECEIVERSHIPS

It is indeed unfortunate that during the past two years a large
number of state and savings banks and loan and trust companies
have failed. This department has nothing to do with such institu-
tions as going institutions. However, under the law, when such
institutions are closed the Attorney General acts as advisor for the
Superintendent of Banking. As such advisor we have carried a
large number of cases to the Supreme Court of the State. Per-
haps the most outstanding of these cases being the bank preference
cases, These cases involved the question as to whether or not the
sureties on depository honds or the depositors should stand the losses
to public fund. The Supreme Court decided favorably to the de-
positors.

STATE FUNDS IN CLOSED BANKS

During the past two years this department has had to do with
the collection of state funds deposited in closed banks. These de-
posits may be roughly referred to as follows:

That in the United State Bank of Des Moines, consisting of
some $280,000.00; that in the Commercial Savings Bank of Des
Moines, consisting of some §250,000.00; that in the Mechanics Sav-
mgs Bank of Des Moines, consisting of some $150,000.00 and that
in the Central Trust Company of Des Moines, consisting of some
$375,000.00. Al of these funds have been recovered and have been
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paid to the state with the exception of approximately $5,000.00 st
remaining unpaid in the Mechanics Savings Bank. It is certain
that this will be paid to the state.

Unfortunately we find that in the recent closing of the lowa Loan
& Trust Company the state had on deposit $500,000.00. These
funds will necessarily have to be cared for from the state sinking
fund.

BUREAU OF INFORMATION AND IDENTIFICATION

We have continued the work of the Bureau of Information and
Identification along the same lines as heretofore. The success of
this bureau has now become a matter of comment nationwide. Simi-
lar bureaus are now being established in most of the states. A
arate division of this report is devoted to the work of the bureay,
We have already made certain recommendations relative to this
bureau to the Budget Director. In these recommendations we have
suggested that the appropriation for peace officers be increased. We
are firmly convinced after six years' experience that the state can-
not expend money more profitably than in the employment of a
state peace force equal to the necessities of the state.

INHERITANCE TAX MATTERS .

During the two year period a large volume of litigation in con.
nection with inheritance tax matters passed through the department.
The more important of the cases are referred to in the schedule
elsewhere set forth in this report. See Schedules E and F. Relating
to inheritance tax matters, Assistant Attorney General Herbert As |
Huff has submitted to me the following statement. In this state-
ment he points out certain defects in the statute and suggests cer-
tain remedial legislation. Since receiving this statement, I have
given very careful consideration to it and I do not hesitate to join
in the recommendations made. Mr. Huff says: -

“There are some serious defects in the administrative

features of the inheritance tax statute. -
To make the law workable, and to better enable the
Treasurer’s office to administer the law these defects should
be corrected by legislation. ﬁ ;
This. department, in co-operation with the Treasurer's
office, has prepared a comprehensive bill changing and
strengthening the administrative features of the present
statute. It will, of course, be impracticable to discuss in
this report each and all of the features of this bill. ;
The experience of this department and the Treasurer's
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office in attempting to thoroughly carry out the provisions
of the law has convinced both departments that the changes
embodied in the bill should be enacted into law as speedily
as possible. The bill creates in the office of the Treasurer
of State a department known as the Inheritance Tax De-
partment, the head of which will be known as the Commis-
sioner of the Inheritance Tax Department.

This provision was inserted in the bill for the purpose
of giving the department a greater dignity, and to place our
law in line with the laws of practically all of the other states
that levy inheritance taxes.

I recommend to the Legislature a careful and thorough
examination of said bill, and the enactment of a statute
along the lines suggested therein.”

REMEDIAL LEGISLATION

It is not our purpose to make extended recommendations for
remedial legislation. We have made a number of recommendations
in our previous reports and we respectfully invite attention thereto.
In addition thereto may we offer one or two suggestions which we
believe may be of some benefit ?

1. It is a matter of common knowledge that the laws of Iowa
relating to criminal procedure are unduly technical and cumbersome.
For a number of years the press of the state has insisted upon a
simplification of these laws, all to the end that all (echnicalities in
procedure and all unnecessary delays in the prosecution of criminals
be eliminated. The lawyers of the state have for years recognized
the fact that great improvements may be made in these laws all for
the benefit of the state.

Nearly a century ago in Great Britain a complete revision of the
laws relating to criminal procedure was had. The net result has
been that there all technicalities are eliminated. The trial of a crim-
imal is very simple. There is no delay either in the trial court or
in the court of appeals. If the accused is innocent he is released
almost instantly. If he is guilty his punishment is swift and certain.

Some lawyers claim that it is impossible to adopt such a simple
method of procedure as that prevailing in Great Britain. Without
assuming to dispute these statements, we do say without the fear of
contradiction that our laws can be remedied. We do not see why
the liws in this state should not be such as to prevent the release
of eriminals because of technical errors either on the part of the
county attorney or of the trial court. We do not see why there
should be any delay in the presentation of cases in the trial court
or in the supreme court. It is our firm belief that a commission
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should be appointed by the legislature to go into this matter in
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detail to the end that the next General Assembly may have before ¥

it a clear, simple plan for the elimination of technicalities and . wholesome investigations in secret before the grand jury can never
necessary delays in criminal procedure. If such a commission jg do harm and generally will result in good. We believe that some-
successful, as we believe it will be, its work will be of incstimg&_.; thing should be done to the end that the grand jury may be what it
value to the state not only from the standpoint of law enforcemen ought to be, namely: a powerful instrumentality for the enforce-
but from the standpoint of economy. ment of the law.
We believe that this commission should consist of representatives 5. We believe legislation should be enacted to provide for a
of the courts as well as of the bar. school for the sheriffs of the state at least once each year. Of
2. What we have said relative to criminal procedure we say alsg course, the sheriffs should not be given additional compensation
relative to criminal law. There are many duplications in our crim. but they should be allowed their expenses while attending such
inal statutes. There are many conflicting statutes. There are school. The school should be under the supervision of the Attorney
many unnecessary statutes. This necessarily results in impeding General and should be held for the purpose of creating a spirit of
law enforcement. We believe that the commission to which we haye co-operation and uniform service among such officers. This is
referred should also report relative to the revision of these Statutes one state and there should be complete working accord among all
3. The American Bar Association and the Commission on Ui | the sheriffs of the state.
form Laws of the United States have submitted to this depart Under the law, as it now stands, the Attorney General is required
ment for transmission to the legislature a proposed uniform Con to buy and file a bond for $10,000.00 He has no funds in his hands.
cealed Weapons Law. We have given careful consideration tn&'is_. It is our opinion that this requirement should be eliminated from
statute and believe that its adoption uniformly throughout the United the statutes.
States will result in much good. This statute is available in this CONCLUSION
department for the use of the legislature. I cannot close this report without expressing to you and to the

4. We have observed during the last few years a gradual |:1clinir people of the State of Towa my gratitude for the many honors con-
tion on the part of law enforcing officers to dispense with the sery- ferred upon me. It has been a distinguished honor to serve as At-
ices of the grand jury. In many respects this inclination is for the tormney Gmeral for lowa and this honor I appreciate.
betterment of criminal procedure and the enforcement of the Igv _ I desire also to express to all who have been associated with me
However, it must not be forgotten that the grand jury has a place in the work of the Department my appreciation for their splendid
in criminal procedure, The grand jury is an investigating hody co-operation and help.

It is selected from all parts of the county, the original purpost Respectfully,
being to have a grand juror from each part of the county report . Ben ], Giesoxn, Attorney General.

to the whole jury conditions in his part of the county. The net
result was that the grand jury once assembled had a fairly accurate
knowledge of matters demanding investigation from all parts of the
county. It then in secret investigated such matters as it believed
worthy of investigation. If there was no crime nothing was dm
if there was crime the county attorney was notified and indictments
prepared and presented. “Today the grand jury is generally used for
no other purpose than to take evidence in matters submitted by the
county attorney and to return indictments at his suggestion.

We believe that law enforcing officers are overlooking one ¢
the best instrumentalities at their disposal in the grand jury.
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SCHEDULE “A”—CRIMINAL CASES SUBMITTED TO THE SUPREME COURT OF IOWA
JANUARY TERM, 1925

W Title of Case County Decision Nature of Action

Gibson (C. C.) ..oovveaninrnes Cass  coeeronreonssns [Affirmed .........00 Mxlpramne
BNV L LT de e ot Cras . Union oase 4 % i e iﬁirmed :::::::::::hwﬁpod“,

DeBolr vass-es|Ringgold .........s. 1
gemed ...u e ..|Soliciting for Prostitution.

sPnrry etal ........ P e gis adhs s LACaE vosiovnsrenies A ffirmed S:d R mi

%7 Larceny ﬁ)f Poultry

Maintain ng a quuor nuisance.

Liquor Nuisance.

Liquor Nuisance.

Receiving stolen property.

..|Disposing of mortgaged pruperty

Driving auto while intoxicated.
Nuisance. -
Wife and child desertion.

Conspiracy. -

Au:gmith intent to inflict great bodily
injury.

Assault with intent to inflict great bodily

injury.

cessive use of narcotics.

IVHANED AANHOLLY FHL 40 1¥0dHd

Prostitution.
...|Liguor nuisance.
.«|Uttering a forged instrument.

.e.}Assauit with intent to commit murder.

oo |Murder, first degree.
..|Receiving stolen proj 2

Possession of material t’rar manufacture of
liquor,

State vs.
State vs.
State vs,
State vs.
State vs.
State vs.
State vs.
Ly =
bl T e et IChickasaw .......... Affirmed .......... .|Resorting to a house of ill-fame for purpose [T
M of lewdness. 3
State vs. Bootlegging, -]
State vs. .|Rape, =
State vs. ing. (=)
State vs. Larceny. L]
State vs. Liquor nuisance. w)
State vs. Nuisance. =
State vs. Liquor nuisance. m
State vs. pe. >
State vs. Statutory rape. -
State vs. Larceny. =
State vs ston .. ..{Assault with intent to commit rape. =
State vs. 5 - ..|Keeping a house of ill-fame. ?
State vs. Manhattan Oil Company ...... o T S Affirmed ... 0000 Operating a motor carrier without permit, =
State ve. TRITY ....00uus A v uia s o IO 6 < i1a e o o o Reversed aud L
remanded ......... Incest. o
L e A Y T e A e e A Affirmed vi........ iRecemng stolen property. E
m
o]
5
| 52

Stugé-ve. Kendall . covoneocoaninonnvens .|Pottawattamie ...... Modified and :
Affirmed .......... Operating a motor vehicle while intoxicated.
State vs. Brownl ....c..en R S (15T LR oA coJAfirmed ...l 0 Ll Breaking and entering.
State vs: Care (ChAR) «vivvvesssiassoss|SIOBR o ivessvisines Affirmed ooieiinnns Assault with intent to inflict great bodily
injury.
Stute vy, Codarguist ....iivisnissssios o BIOBK: ousosnisssonsss |ATTMEd | iviaiivs Nuisance, I
SERbE ve: BRMSON '+ .o cuversrnasasaee i IOl s o v n s avmsna LATHIIMRE o0 iiiis il Carrying concealed weapons. =



MAY TERM, 1825—Continued

Tnle of Case County Decision Nature of Action

! Affirmed ......one- Keeping a gambling house.
s EP{arr){r S R R Affirmed .|Larceny.
St;t‘: :: Sf:;n JOW. wcrnscnssasnsenne LA : %{urd:'r, f;rsg dhigiie

Ry JAfirmed ... «{Breach o abbath.
e e R Modified and
gt A T affirmed Liquor nuisance. o 4 ki

Affirmed ... .|Driving an auto while intoxicated.

:Statc Vs %rigg*s ....................... i i
gtt:lt: ::. D?n?'l:mn .|Gambling by selling pools.

State vs. Russell
State 'vs. Sood’hal!er
State vs. Berg ...
State vs. Carr (Lee)
‘State vs. Crabbe ...
State vs. Cornelius ...

State vs. Elli
State vs. Gaskill
State vs. Hillman
State (Appellant) vs.
State vs. Lozier
State vs. McGee vovvevvnnanns
State vs. Olson
State vs. Russell

. - |Nuisance. )

.. |Gambling by selling pools.
.. | Embezzlement.

. |Murder, first degree.

Larceny.

Practicing medicine without a license.
Assault with intent to commit rape.
Murder.

Liquor violation.

Nuisance.

Receiving stolen property.

Fraudulent conveyance.

Nuisance.

Assault with intent to do great bodily injury.
Sodom;

Lcwd :mmoral and lascivious acts.

SEPTEMBER TERM, 1925

Nature of action

State vs. Carr (Farl)
State vs. Carr (Roy) .
State vs. Waterman ...

siate vs. Detloff
vs. Heeren ..

State vs. Augtistine
State vs. Peacock .

State vs. Beam .

State vs. Smith (Wm.]
State vs. Butler ......
State vs. Herring .......
State (ﬂppellant} vs, Carr
State vs. Kennedy
State vs. Baugh
State vs. Brundage .........

State (/ ‘\%cllam} vs. Caskey

State vs. Eggleston ...........
State vs. Elhs etk <
State vs. Gran
State vs. Giles
State vs. Gude

“IReversed and

Murder.
Ra

{Rape.
. |Receiving stolen goods.

Nuisance.

.. 4Bootlegging.

. JLiguor nuisance,
. 4Desertion.
. \Liquor nuisance

Assault with intent to inflict great bodily
injury.
Liguor nuisance.

«J|Obtaining money by false pretenses.

Mmmam:ng intoxicating liquor in a build-

Camal knowledge of an imbecile.
Maintaining a liquor nuisance.

Maintaining a liquor

. {Nuisance.
«JAssault with intent to commit murder.
. 4N uisance.
. 4Larceny.
oo Receiving stolen property.
.« Child desertion.
.. dInfluencing election while manager.
.« Operating a motor vehicle while intoxicated.
.{Uttering a forged instrument.

“ Bootlegging.
.{Gambling device.
. {Nuisance.

Operating a motor vehicle while intoxicated.

zl

TYWANTD AINFOLLY HHL 40 LH0OdHd

TVHENTD JAINMOLLY HHL 40 130499

€1
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SEFTEMBER TERM, 1925—Continued -
Title of Case County Decision Nature of Action
State : udkiS oueeeses|OlIFke Looooiiioiild Affirmed ...0:....0d (Cheating by false pretenses.
- ol %, Affirmed Unlawfully n!laag imtoxicating liquor.
Bootlegging.

Rape.
Uttering a forged instrument.
Amuh with intent to commit murder.

Opeminu a motor vehicle while intoxicated.
Manslaughter.
Manslaughter.
Murder.
uor nuisance,
eduction.

a liquor nuisance.

. |Maintaining a liquor nui
Assault with intent to commit murder.
o |Murder.
v+« Nuisance,
JIntoxication,
ntoxication
«« || Intoxication,
. «o| Bootlegging.
. |Ulegal transportation of liquor.

e Bootlegging.

=

TVEEANTD AINNOLLY JHL J0 LI0d3d

esnansnasnns [ALTOKLE ovvvrvanas

lllegal possession of liquor.
JMaimaining a liquor nuisance.
el 4 f

transportation of intoxicating liquor.
Diriving an auto while intoxicated, o
JUnprofessional conduct.
..|Liquor muisance.

Rape.

Rape.
.. |Murder, first degree.
Murder, first degree.

Fraudulent banking.

.{lllegal transportation of liquor.

E:c’pm“ bling ho

ing a gam use.

Breaking and entering.

Liquor nuisance.

Larceny of a motor vehicle,

Having in his pn-u-ﬂlmn instruments in-
tended for use in manufacture of intoxi-
cating liquor, ¢

Liquor nuisance,

Receiving deposits while insolvent.

Desertion,

Breaking and entering,

Bootlegging.

Illegal possession of narcotic drugs.

Liquor nuisance.

«.{Uttering a forged instrument.

Lewd, immoral and lascivious acts.

AANMOLLY HHL 40 M09

"vaa

Statutory rape.
Maintaining a liquor nuisance.

Sl




MAY TERM, 1826—Continued

Nature of Action

State vs. Kavfman . Maintaining a liquor nuisance.
State (J\ﬁm) v . {Fraundulent bankmg.
State vs. Ak « o{Seduction.
State vs. Reinhard . .|Nuisance,
State vs. Sipes ...
Ll Murder.
State vs. T: Lewd, immoral 'and lascivious acts.

L L T

gEy
4.

fese

gueeseneen
Feapidgfssas

FAfPiFAdAGAdadadAAsaRssEsads

semsaapseid

Lareeny.

.|Breaking and entering a freight car.
.{Larceny.
.{Selling cigarettes without state stamps.

ceny.
Keeping a gambling house.
Larceny of motor vehicle.
Bigamy.
Maintaining a liquor nuisance,

. JOperating a motor vehicle while intoxicated.

ting by false pretenses.

"I]lqnlfw ion of int

uﬂ:sml.ﬁa;' a liquor muisance.
ving possession of intoxicating lLiquor.
reny by embezzlement.

-JUnlawful selling of intoxicating liquor,
.AUnlawiul selling of intoxicating liquor
.4Robbery with aggravation.

Bootlegging.
Bootlegring.

.4Liquor puisance.

Entering a bank with intent to rob.
Murder in second degree

.{Operating a motor vehicle'whiie intoxicated.
tackle.

Possession of illegal fishing
M er,

icating liquor.

Entering a bank with intent 1o rob,
ry with aggravation,

Liquor nuisance.

Fraudulent banking.

Soliciting for prostitution,

Eme;ing a bank with intent to rob,

..4Possession of intoxicating liquor.
.. 4Liquor nuisance.
JLiquor nuisance,

- l'ﬂ;ll". |
Rewumuz stolen property.
Boo i

‘O‘hr:gipiag ‘r;aprler by false pretenses.
building, fixtures, etc.

lllegal transportation of intoxicating liquor.

91

) AANMOLLY dHL 40 LA0d9d

IVIANA

TVAANTD AEANNOLLY AHL 40 LOddH

'




SCHEDULE "—INHERITANCE TAX CASES—SUPREME COURT

Title of Case County Decision Notation
In re Estate of James Chaffin . e m ......... Modified ........ ««d4Treasurer of State, Appellant.
In re Estate of NSO s ane s s JORMIBOBE oovysensered Reversed .........4 Treasurer of State, Appellant.
In re Cumberland Presbyterian Ch
Vs Treasurer of State ...... {Des Moines ........JAffirmed .......... Treasurer of State, Appellee.
In re ‘of Fred G. Meinert ........|Plymouth .........] pending ...... Treasurer of State, Appellee.
In re Estate of Alice L. Graham ........ Pottawattamie ...... Still pending ...... Treasurer of State, Appellant.

SCHEDULE “C"—PARTIAL LIST OF INHERITANCE TAX CASES—DISTRICT COURT

Title of Case

County

Notation

In re Estate of Murell W. Starns............
In re Estate of Anders Anderson............

In re Estate of Grada Leusink.........

In re Estate of Daniel B, Whitaker......

r e

Hyl~

e P

. Charles H. Chappell......voveneiiinn
R E. thnmu vs. H. T. Scurr, Administrator
In re of Harriet E. P. Ballou........
In re Estate of Mary Burke........... .

In re Fstate of Sarah A. Brown

In re Estate of William Thomas.,,.......
In re Margaret Foley. ... .....o.v\os MERas <

In re Estate of Emma Smith........
In re Estate of Thomas E. Cosgrove..

.

Fayette

+|Van Buren
Hardin

Court held that War Risk Insurance when payable to an
estate was subject to the payment of an inheritance tax.

Court held that under the treaty with Denmark, property
passing to a mother who was residing in Denmark at
the time of the death of the decedent is taxable.

«| This case involves the right to levy a tax on property pass-

ing under a will to carry out a trust agreement. Case
tried but no decree entered.

Court held that the provisions of the will should determine
the amount of the tax, and not an agreement for the dis-
tribution thereof by the heirs.

Involves right to tax trust property in the possession of a
trust company in Chicago which passes under the terms
of a will executed and probated in Towa. Case tried but
no decree entered.

|Action to collect tax. Still pending.

Action to recover the tax and enforce lien. Still pending.

Invalves the exemption of a bequest for religious purposes.
Still pending.

.|Involves the right to levy a tax upon annuity contracts

entered into with a foreign church corporation, and also
the exemption statutes, Still pending.

Involves right to reduce the tax on account of a bank fail-
ure and the depreciation of certain assets. Still pending

An action to recover the tax of the Administratrix and
sureties on her bond. Still pending.

Action to recover tax and enforce lien. Still pending.

Action to recover tax and enforce lien.  Still pending.

NOTE: In addition to the foregolng there were 259 other ow- in which compromise settlements were made with the

approval of the court, the Attorney General having investigated and advised settlement In sald mutters.

promises, $53.501.35.

Total value of com-

HHIL 40 130434

IVHANH"OD AANJOLLY

IVHANYD ASNHOLLY dHL 40 L30d4d3d
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SCHEDULE “D"—REPORT OF BUREAU OF
INVESTIGATION

The agents of this bureau have assisted Jocal authorities in the ir_west:igujm
of law viclations, attempted law violations and suspected law violations as
set out in the following schedule:

MUPHET . oocovanivssesungessaasssnnesaasmeindspesesintesssdssie vy s ohisy
Attempted murder ...........000 &
Manslaughter .........coieveesss
Burglary (banks) ......cocc0ues
BUTBRALY .ocssciranenssinibsrespys
Entering bank with intent to rob ....
Larceny (grand and petit) .........
Breaking and entering ....cvivuiennns
BOrRETY «.oisnscrsmrnapsnsvsansd Bt o s Do e i e s R
COnsSpiracy ...civeevsssrrsassrvadnass
Obtaining money by false pretenses .
Aiding prisoner to escape

Attempt to pass weapons to inmate of p
Robbery ............

Highway robbery .
Ray

2

—
e D

P RPNt - 1.

R e Ll el e

pe
AOBIN 55y e ee R Ve
Possession of burﬁ]ar tools .. .
Carrying concealed weapons i T R N PR e e S R L B
Abortlonl ..uiuisaiineanais
SodOmMY oo iurivissrstarirrrsrnanians
Incest ... sess
Soliciting for purpose of prostitut ;
Disorderly conduct ....ovvviaaniinsnssiniias
SeducHon «.voveaninis P
Lascivious acts ....... s R R R
Conveying venereal disease ...
Selling ohscene literature ....
Stock thefts ........ sk aes
mbezzlement ..... R R - R | T e O
Receiving stolen property .. A R
Fraudulent mﬂﬁ 1"‘““‘” Nt iana
Malicious mischief ........ Sk g 7 TN sty a2 VLA T
Operating motor vehicle while intoxicated .......
Driving car without consent of owner ...............
Removal from office ............ iigx 2% Ty Py e

Threatening v
ghck hand investigations ..

ﬁfrnm&u dlap'purlnu‘ E 0 .(., cias 'ul)
tigation death poison " =
In::‘nintinn of dea?pmws. catise UnknOWn L...ccoceiiarnennn AR

PummmnBRrnemrnEauBenBEBuws

e
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Desertion of dependent wife or child .......cooveeniiiiiiiiiiiiiiini, 3

Returning runaway children .........cciiiieeenianiiniiinan. AT

Returning inmates to industrial schools e
Fugitives from justice (from Towa) ......covviiiiinnnnannes

Fugitives from justice (other states)................. crareesaareaaas 8

L e oyt Ao e e e S i ot s s R 603

In addition to the above this department made a large number of other in-
vestigations for the various State Departments, sheriffs and county attorneys.

LIQUOR INVESTIGATIONS
This bureau has co-operated with local horities in the investigation of
i violations fol

liquor hs follows:

Number T I R L P L P e 491
Convictions :

BOOMCERING 4. - covevpenensssonssnnnsesiosannsiesiearssiarnsnsinnsans
Liquor nmliSANCE ......iieieases

lllegal transportation of liquor
Illegal possession of liquor

n addition to the above, the officers of this department assisted in the
serving of a large number of search warrants and resulting therefrom a
I'a*rse qualzlity of intoxicating liquor and mash was destroyed together with
the vessel

AUTO THEFT INVESTIGATIONS
This bureau has assisced in the recovery of fifty-four automobiles with ap-

proximate value of $25,000.00. It is to be noted that automobile thefts in
this state have been reduced approximately fifty per cent in the last two years,

DIVISION OF IDENTIFICATION, STATISTICAL TABULATION
July 15, 1921 to Jan, 1, 1927

Number of finger print records received from sheriffs................. 5214
N of finger print records received from police., .. o .. 8,267
Number of finger print records received from penal insti I 6974
Number of finger print records received from state bureau. .. 159
Number of finger print records received from outside Towa. .. BA95
Total number of finger print records received............ 129,529
Total number of finger print records filed by formulae .. 28469
Total number of finger print records filed alphabetically M4
Total number of finger print records filed numerically. ... 18,200
Total number of finger print records filed by crime......... ..21,795
* Total number of finger print records filed by photographs............ 14,248
Total number of finger print identifications made by formulae. . ....... 558

3

otal number of finger print_identifications made alphabetically....., 1.449
otal number of finger print identifications made by latent prints "2
Total number of finger print identifications made of unknown dead. ... 5
Total number of er print identifications made.................... 5,038
Total number of confessions secured pertaining to forged F, P........ 2

Total number of pleas of guilty from persons identified as having pre-
T::'l" u‘minalf T T A el e b e R 2,674

number of convictions won by trial based on finger pri ne
Total number of circulars issued fboyr fogitives........ 5 prmalom 5}?
“wutal number of fugitives apprehended by circulars......

g ol > des awmind X33
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SCHEDULE “E"—VIGILANTES MOVEMENTS

The Chief of the Bureau reports as follows:

“I beg to report that I think the year's work in promoting and as-
sisting in keeping up and re-organizing County Vigilantes has done
much to discourage bank robbery in this state. Numerous sheriffs
have received much valuable aid, from these organizations, in search
for and apprehension of criminals, due to the fact that they were
able to call, at a moment’s notice, a picked bunch of instructed and
dependable men, properly deputized and bonded, heavily armed and
insti ucted in the use of firearms.

“Since the decrease in bank robberies and the increase of thefts
of live stock and poultry, many sheriffs have organized Vigilantes
in the rural communities of their counties and are meeting with
success in their plans.

“It is gratifying to note the interest shown by numerous County
Vigilante organizations in law enforcement.

“In several counties, at the last general election, new sheriffs
were elected, who had been acting as county chiefs, defeating the
present incumbents due to the fact principally that they showed a
greater interest in law enforcement.

“At the present time many lowa counties are in need of more
and better law enforcing oﬂ'{cials and no plan has ever been con-
ceived that has met with better success.

“At the present time six states are organizing Vigilantes on the
Towa plan and are meeting with marked success.

“At the State Shoot for the Vigilantes, held at Fort Des Moines
on September 13th and 14th, 1926, on the U. S. rifle and revolver
ranges, the number of entries were so great that some vigilantes
were unable to compete in any of the matches,

“] hope to see the vigilante work kept up and can sce many
chances for improvement. d L0 R

“From the middle of Seprember wntil after e holidays the ages-
age vigilante seems to be busier with his usual avocations and m
less attention to the practice of firearms and fewer meetings are hel

“During the year, or up to September 15th, a representative from
our department attended sixty county bankers and vigilantes meet-

ings.
“Twelve County Vigilante Shoots. lap )
“Went to vatious counties to attend forty meetings that were post-
poned on account of rains, bad roads, etc. . i IR
. rent three days in Chicago attending a conference of State
Chiefs of Vigilantes, of Illinois, Indiana, lowa and Mi o
wit: April to 11th.
= two weeks in attending ten bankers group meetings i
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bghalihof vigilante work, to-wit: May 10th to 14th and May 24th
to 28th.

“Sgcnt three days at the Iowa Bankers Convention at Sioux City
in behalf of vigilante work, to-wit: June 2lst to 23rd.

“Spent two days at the Vigilante State Shoot, to-wit: September
1Zh and 14th,

“Spent three days at the Iowa State Sheriffs Convention at Water-
loe, to-wit: July 27th to 29th.

Number of County Chiefs in the State Jan. 1, 1926
Number of County Chiefs in the State to date....

Increase of County Chieis since January 1, 1926. -
Number of County Chiefs making reports....... <. 58
Number of counties having no organizations.............coevunens 12

“It is pleasing to note that during the past year of the 15 success-
ful and unsuccessful bank holdupaga.nd E:bbeyries, that onlir tt:-v;eisr:-
stances wcre_the robbers anyways successful, that of the Continental
Trust & Savings Bank, Des Moines, and the Modale Savings Bank
Modale, lowa. In the latter instance, however, $3,666 of the $4544:
taben has been returned or is in the possession of the officers at this
time, leaving only $878 which we have not obtained. It is also
plasing to note the interest taken in numerous counties by the
citZens, in many instances the County Board of Supervisors have
appropriated county funds toward arming and equipping vigilantes.”
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OPINIONS OF THE ATTORNEY GENERAL

STATE BOARD OF EDUCATION: Liability for damages existing against the
contractor and surety on the bond for the construction of public improvemen
exists until barred by the Statute of Limitations.

January 6, 1925. Secretary, State Board of Education: We have received your
letter of December 19, 1924, asking an opinion upon a question relating to contractors
bond for the construction of public improvements. Your letter is as follows;

“Section 10300, Code, 1924, is as follows: ‘Public improvements—bond and con.
ditions. Contracts for the construction of a public improvement shall, when the
contract price equals or exceeds one thousand dollars, be accompanied by a
with surety, conditioned for the faithful performance of the contract, and for fhe
fulfillment of such other requirements as may be provided by law. Such bond
may also be required when the contract price does not equal said amount” Whe
does a bond that is furnished by a contractor, in favor of the Iowa State Board of
Education, terminate?"”

In a general way your guestion may be answered as follows: The liability of 2
surety on a construction or building bond terminates only when the contractor has
fully and completely complied with his contract, paid all claims of subcontractors
and other charges, and the improvement has been accepted by the board, commission
or officer authorized to make the imp t.  Hi , when the contract hu

PP ly been completed and d and all claims paid and it has been sub
sequently discovered that the material or labor is defective and not in accordance
with the provisions of the contract and that the work has been done in a defective
and unworkmanlike manner, liability for damages still exists against the contracior
and the surety on the bong-"'nnm- barred by the statute of limitations. Modern Sieel
Structure Company v, Van Buren County, 126 Iowa, 606, so holds,
DEPOSITORY BONDS: Depository bonds running to the county need not be
renewed at the expiration of the office of the county treasurer. It is advisuble for

the board of supervisors to renew the resolution, however, 1f the bond runs fo

the coitnty. treasurer, it must be r 1 at the expiration of his term of office.

January 21, 1925, Auditor of State: This department is in receipt of your letter
dated January 14, 1925 in which letter you ask for an official opinion from this
department. Your letter is in words as follows:

“From time to time we have had inquiries from county. treasurers and other
county officers concerning the question as to how often the dgﬁsitory bonds should
be renewed. This department has held that new bonds should be secured by the
county treasurer at the ning of his official term and if re-elected to the office,
at the beginning of each of his terms of office.

“Under the ﬁ:loviniom of Code 1924, Section 7404, the Board of Supervisors are
to pass a reso inninmﬁ:ltnll&plaao!depomaud the amount that can be

deposited, and since the rd of Supervisors must reorganize every year, it B
ble that these resolutions should be passed by the Board each year and new
negotiated to meet the conditions and requirements of the Board in regard
to the place of deposit and the amount to be deposited.

“We are now confronted with the questions: -

“First: As to the frequency that these sitory bonds should be ;
Board of Supervisors and new bonds of ‘:‘?0 state form 211 procured. .

“Second :  When office of county treasurer passes from one to another,
commencement of rqnhrtmﬁ{:uﬂmhﬂsnfﬂﬁsfmglhpnn&@

“Third: If a change during the term is made on account of resignation or
mﬁu Mﬂdm;glrl“mfmrmh treasurer’s office, should new mw

procu B
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“Your ruling in regard to this matter at an early date will be appreciated.”

You are advised that the Board of Supervisors is a continui -
tion as to whether or not a depository bond is a continuing bnogn:?sﬂ: q:c::i:‘l““ i
fact. Li at the time of its execution it is executed for an indefinite time. it :h:n
covers the entire ;:u.-riod ?f the term of office of the county treasurer or n!,h;r public
officer exceuting it. 1t is perhaps advisable and I think is advisable for the Board
of S?W“I““"_’ at the commencement of each year to renew the resolution, bond
.nd ¥ s b) a proper luti ed of record. This keeps the records
in the county auditor's office clear and leaves no shadow of doubt. This is a mere
matter of policy and is one to be determined largely by the Board itself,

The thought 1 want to leave, however, is that the dep ¥ bond should be
continuing bund during the term of office of the county treasurer for whose bmd:
it runs. IIunotwofcountllﬂ(tlﬁ:bedone.bulifnoldomﬂ:enamw
hnémhexuuug at the time of the expiration of the old one. Of course if
rhhnd‘rlll.l t0 a given county treasurer and there is a resignation, it should be
m in favor of the new treasurer as a part of the accounting contemplated
¥ .

MUNICIPALITIES: Where gproperty owner waive jecti i

IC] s objections t

he is liahle {,qr interest on the assessments only. Where :he propcr?y l:::f!:-dldut;‘:s'
not waive objections he must pay interest up to the day the assessment becomes
delinquent and must pay the penalty only after such date.

Jmuars;‘m 1?25. County Attorney, Marshalltown, lowa: We hive received your
I_emr of 16, 1924, asking this Department for an opinion upon the gues-
tion which you have stated as follows:

“The County Treasurer has requested me to wri
r 4 rite to you fi ini
il:u ful!ﬂ:"i;rglg‘:tl;r iln: Im: .ci::“mb'::th cases where fhr pal}rm:::t 1:;:11‘3::: l:::
.h:ﬁedn:hqm B ea - tom 2 rge interest upon the assessment and
case of Fitchpatrick v. Fowler, 157 lowa, 215 holds, unde i
m %ﬂg::ag{emn;nwhen tt'hem is a prescribed contract Iin:jtﬁ?l?l?t It?&"lﬁ
ot e num, that, that is all that should be charged and collected

“Now this section has been revised by sections 603

: v 1 and 6032 of

and “tll:ere is mTunpliui waiver or ‘contract.’ We would, th‘:u}g:e.colii: g
County Treasurer would therefore, not be precluded from collecting

than i
» o the six ﬁr‘ugﬂ % annum jna?l!u same as under the old statute where

Welh_ilﬁmﬁamuumofintermorpmaluthnmnbemidby

property owner who waives the right to object to the special assessmen
uh.Seunﬂ!aniheOodemﬂ:afaﬂon: - o

m uﬂ: wmrhni swbl:;dor railway or street railway, the assessment against

any or certifi rovided for law, shall, wi
days !r:‘ju dt:e date of n: ulu:‘adn. ﬁgch;rmen ub‘j;begiior: r&l the le::},i?;
or regularity assessment such upon an inst hi
mﬁq Ih‘l‘l' be deuinul to have waived objections on lheu:mgir’:::ndi: a':g?:mi
annum, ag.{n“o:ul annual h:lahgmﬁlu g I::II !ui:"‘ ek
ing lot be liable for more than the value of the mrert“o incluted.in "auunﬂ o
il Tud .-
. The cost of aﬂi:g the streets may not be paid in in’;tl'}f;erﬁ."'" iy
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would not make any objections of illegality or irregularity as to the

IMPORTANT OPINIONS 29

or levy of such tax upon and against his property, and that he would m:ﬁ
t with interest thercon, Section 3889, Compiled Code.

Under the drainage statute, it was held by the Supreme Court, that, when the
property owner signed an agreement substantially the same as the one provided for
in said Section 3889, he had the right to pay the said installments with six peroesp
interest per annum until paid, and that such owner was not liable for the pemaly
which the statute provided shall attach to the delinquent assessments of those why
do not waive such objections. It was held in such case that such an agreement eon.
stituted a special contract governing the rate of interest after maturity of an install.
ment as well as before.  Fitehpairick v. Fowler, 157 Towa 215.

The new statute, however, above quoted, provides that unless a property owner
within thirty days from the date of such assessment files written objections to the
legality or regularity of the assessment or levy of such tax upon and against hiy
property, such owner shall be deemed to have waived objections on these grounds
and shall have the right to pay said assessment with interest thereon in ten equal
annual installments.

Notwithstanding the change in the statute, we believe the provisions of the presem
statute in effect create a contract between the property owner and the city, and tha
even though the t, or install thereof, may subsequently become de
linquent, the property owner has the right to pay the same with interest thereon,
and cannot be forced or compelled to pay the penalty. By complying with the pro
visions of the statute and refraining from filing objections to the assessment, the
property owner parts with or abandons a valuable right, and he does so for the pur.
pose of obtaining the right to pay the same in ten annual installments. To permit
him to abandon such a right upon the conditions specified in the statute and the
to subject liim to the penalty provided therein for not paying the assessment when
due would in effect change a contract between the property owner and the city
We are of the opinion that this cannot be done,

II. Having determined the amount of interest that must be paid by a propery
owner when he waives objections to the we shall now determine the
amount of interest or penalty that must be paid by a property owner in tbuﬂ:

he does not waive objections to the proceedings. -
Section 6033 of the Code of 1924 reads as follows: - s
“The first installment, with interest on the whole assessment from date of ley
bythtumm:il.thdlmnmdhemllﬂethiﬂydaysfmmlhedaten!nmt\h&
and the others, with interest on the whole amount unpaid, annually thereafter
the same time and in the same manner as the March ual payment of ordi
nary taxes,

“Any or all installments ot yet paid together with accrued intérest thereon may.
be Sl on the da dnte of S0y AL -
“All such taxes with interest shall become delinquent on the first day of Mardh
next after their maturity, and shall bear the same interest with the same.

‘Um&emmmtd-mhmm&emﬁnhmwmdwi
- q--mmwmﬁunﬁﬂ-wm&ew:dwd
1t will be observed that, under the provisions of the section just quoted, the first.
installment, with interest on the whole assessment from the date of fevy, shi
mature and be payable thirty days from the date of such levy, and the other

|

stallments, with interest on the whole unpaid, lly thereafter at the
same time and in the same manner as the March semi-annual ‘payment of ordinar
taxes. It is also provided therein that all such taxes with interest shall bmm:
delinquent on the first day of March next after their maturity, and shall bear the
same interest with the same penalties as ordinary taxes. '

To determine the interest and penalty on ordi i
ey ehga s iollai.; dinary taxes, we must turn to Secction

“If the first installment of taxes sha i - il fi
become due and draw inlcrtst‘u a peirta;ll(;t cI:it g:;dpt{- :er:nl;“p::s mfh*u:t:!f ’h?lif
from the first of March following the levy; and if the first half shall he :1 th
due, and the last hali shall not be paid by October first following such ';:;' wben
a like interest shall be charged from the date such last half became delinquent®

It will be noted that the above section provides that if the first 51'I$1.Iln'l';ﬂ'l1 of
taxes shall not be paid by April first, the whole shall become due and draw interest
asa pemllr‘nf one per cent per month until paid. This is also true of the second
installment if it is not paid by the first day of October. It is, we believe, quite
apparent that the penalty of one per cent per month is the total amount that may
be assessed or collected upon taxes that are delinquent. 7

Therefore, we are of the opinion that such taxes shall draw interest at the or-
dinary rate until they become delinquent, and that after they become delinquent
the amaunt of the penalty shall be computed at the rate of one per cent per momh.
h.ut that both interest and penalty cannot be exacted after the taxes become d.e-:
linquent.  Special assessments, therefore, bear the same interest and penalty.

TAXATION—CORPORATIONS: The interest of

X PO OINS < members of a il ¢

operative corporation is sgsb]egt to taxation under the provisinnsunl' b:t.lll:}:lﬂ 1?1‘6'2):
even though the corporation is a_mutual one without profit the company is sub-
jeet to taxation upon the value fixed by the Executive Council.

February 13, 1925, Secretary, ff'.rnuliw Council: 1 wish to acknowledge receipt
of ﬁ{w f?)\ru;' of the 26th requesting the opinion of this department upon the prop-
n!;* on ?l‘“hcmm:d 1o you by the Farmers Electric Line No. 2 of Grundy Center,

a. facts upan which the request is based are in substance as follows

“The Farmers Electric Company of Grundy Cente i
ﬁ &Lgymgnm% al: “:lle:tﬂri:e:i'qn from h;be flrfm of lll-'l.ewrarlscr:;;g?: ':'gf'lmi“cif?’i"iﬁﬁ
i mnecting at that point with the light and line i
:::yh &“mcmhmi diotr'“:liswmown fuct bwghldthg‘ poles, wires and p;::: 021::1;:1:::

: ‘ er and his pr ti )
of the ueﬂmpg 'tgc line. In order to avoid Rrsoual’ Tﬁgﬁet&“h:wamﬁ
g nﬁorpnnhd and were issued shares in the corporation for their interest in the
o m’lspwlhﬂqd or Ila.’nh:llﬂi except ﬂ;.:: to pay costs and taxes, when each

member fonate share. They claim to be a mutual ion_ i
mh'"m?m in name. Upon this state oF facts my'??ai"n’: lg??hr:l;uh:r:

i o tl;r ;org:tm ”«in:. belu;w?h as real estate instead of throu

s t is i i

Code of lowa 1924, authorizes the tax in the mlnm?:of&“&"?nﬂ} ?l::ln?"‘l i

wﬂﬁ the Executive Council,

Section is & part of Chapter 340, Code of lowa 1924, and reads as follows:
“The ':d?l:h ol' the interests of m::_::beu inadsu;_:h n;‘n“p‘g'nu}:;i corpora;:n:or 2».
Siations wl rganized or operated for t shall for the purpose
;ﬁlﬂ. be dﬂmdﬁ estate, and be assessed as part of th:u:ul uf:te un‘:fl
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It is to be observed that the section just quoted refers to the taxation of “the
interests of members,”-and does not refer to the property of the corporation. Cog.
ceding, for the purpose of this opinion, that the corporation in question is a co-operg.
tive corporation not organized or operated for profit, we are even then of the
opinion that the property of the corporation is to be taxed upon a value fixed hy the
Executive Council. The interest of the members as evidenced by their stock in the
company or their proportionate share of its assets is subject to taxation the same g4
real estate and in addition to the advalorem tax levied upon the property of the
company.,

SCHOOLS AND SCHOOL DISTRICTS: Accredited colleges must as a part of the
regular course provide proper instruction in the fundamental principles of a pe
{ublim form of government and the instruction of the constitution of the

Tnited States and the state of Towa under the provisions of Sec. 3862,

February 14, 1925. Superintendent of Public Instruction: This department iy
in receipt of your letter dated February 2, 1925, in which you request an opinion
Your request is in words as follows:

“Section 3862 of the Code of Jowa, 1924 relates to teachers certificates and pro-
vides as follows
‘all examinations shall cover the fundamental principles of a republican form af
government and the constitution of the United States and of the state of lowa'

Section J866 of the Code provides:

‘Graduates from accredited mllca;ea in_state.  The state board of educat
examiners may accept graduation from the regular and collegiate courses in |
state university, state teachers college, state normal schools, and the state college
of agriculture and mechanical arts, and from other institutions of higher learning
in the state having regular and collegiate courses of equal rank, as evidence that

a teacher poskess the scholarship and professional fitness requisite for a stale

certificate.’ 4
I in_accordance with Section 3866 the Hoard of Examiners accepts college

record in lien of examination for state certificate should the transcript of college
credits show that a course covering the fundamental principles of a republican form
of government and the constitution of the United States and the state of Towa his
heen pursued during the col course? Further in your opinion coulgd high schoal
credit in the above named svbject he substituted for college credit?” 9

Your attention is respectfully invited to the provisions of chapter 193 of the Code,
1924, and particularly to Section 3868 thereof, which provides in words as fallows:

“State Certificate. Tn all cases where graduation shows compliance with
requirements of sections 3863 and 3864 hereof, and the board is satisfied that tk
applicant possesses good moral character and is professionally qualified, the hoard
shall issue a state certificate to the applicant, valid for five years, to teach in any
public school in the state” 4 -

In connection therewith your attention is invited to the provisions of Sections
3862, 3863 and 3864 thereof, which provide the subjects in which the applicant far
a state certificate must be qualified.

No college or university, where graduation does not show compliance with these
three sections, is eligible under the accredited coflege class provided in Section
3866 of the Code, 1924. Tt necessarily follows that all accredited colleges must
as a part of their regular and collegiate courses, provide proper instruction in the
“fundamental principles of a republican form of government and the tic
of the United States and of the state of Towa"

The legistature in_prescribing this as a mandatory subject did not intend
ordinary teaching of the constitution as a part of a history course, nor as ;_qg,’:_'*
of the ordinary civics course. The legislative purpose was to insure Mm}
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teacher in the public schools of this state shoul i i
sract rincpls, bt should also be imbued with the s oy oy S 2 the b-
should know and understand the ideals of our form of government. 3 o
The Bulm-d odf E:untional Examiners should give consid ation to this matter
not harshly and arbitrarily but still with a definj in mi insuri
that every applicant for a state certificate, whether gs ' griien po SUIE
credited college or otherwise, is specially qualified in the mandatory subject =54
It may be difficult to enforce a definite rule during this school year ,bul ruszt]d.
with the coming school year the teaching of the subject should be nquiroim“m y
1 woul‘d suggest that the colleges and universities of this state remove all douls
and provide a special course naming it in compliance with the legislative rtqu:rm:u:'

BANKS AND BANKING: A surety company is I
who depoity A ompany is hable on the bond of a cit
wimhm oo bectl: m!:!oml \?Im:. bank in excess of the limit fixed by the mtutz
February 14, 1925. Auditor of State: This de is i i
; ; : partment is in receipt of
fm"’ February 12, 1925 in which you request an official opinion " \? 'W;" lm*.r
in words as follows: b vt

“For the information of Hon. W. G i i
!\!;htht;llly give thisT' department an a(;ing‘:iy'onn? lgrfgliloc\i::m;n-c 0] % kg ther
erchants National Bank at Grinnell failed. At the time the bank sus-

business the ci i g §
| TJ. e %5 city of Grinnell had on dﬁnm in said bank to the credit of

, AS city {reas
a bo:d for e Treasurer ipu{;; ert:‘rilcln: fSu“rilery ?C:\;.c: fo-f-‘h;sll,m '%"ht? 'eumcdl <4
in the %o;s:;alg‘?d:[t;‘ th:n ;xl der!; az: degosithury bond for the bank g}.ve:mﬂ,a:l::
: i it Co,, in the sum of $50,000. '
‘h'rhe ﬁfc::lmdmgfhpr!::n%o. ;Ias paid the $30,000 called for on its hond, amd
Does the fact that the depu:}l:ry'mc&% been paid ’
M ade ey : as id free the American S i
luiwb;‘::lmo?c s:soor.' uﬁ?thc City to recover the excess (i):j:-osatrtl by the trc:;:;:-er“nr::)r
t action should the ci in order rotect balan
in m.&'}ﬁ% bank # S:Il:!]g ﬁce:t'} make t: & d i‘l:: he o - iufh.mds
. a i~ ar
e e e . s ey 6 e T, ol

You are advised that in our judgment the
; ¢ re can be a recovéry of the di
between the $50,000 received by the city and the amount of the depaliet ilrﬂa:TI:

CITIES AND TOWNS: Cities and towns anticipate taxes
| 3 ma th i
m:mmmmmmwﬁm e 'nﬁ“ﬂfﬁ""mﬂfmme

Towa. The question may be stated as follows .

m}ﬁ l#w:mnumwﬂnwlhmudmumﬂdd in Section

pn_ta_ the collection of taxes Zr more than one year in the fnlu:er i o

::mﬁal of the Code, 1924, reads as follows: :
- ity or town may anticipate the i .

for the ding fund, city i :

lﬁfnﬂw __mzr;m!mdmmmmm-md

_ ts, the fund f struction '

outlet , the’ fuid fof pavig. roadwane s o8

i
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i
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protection, and cities of the first class may so anticipate the taxes used for the
fund for the construction of main sewers, and for that purpose, may issue e
tificates or bonds with interest coupons.” Section 6261.

In the determination of the question submitted to us, we must consider alsy Se.
tions 6262 and 6263, which read as follows:

“Such certificates and bonds shall be respectively d inated city gradi e
tificates or bonds, city improvement certificates or bonds, district sewer certi
or honds of the particular sewer district, city sewer certificates or bonds of i
city, fire department equipment certificates or bonds, sewer ouatlet and purj
plant certificates or bonds, paved roadway certificates or bonds, flood protection g
tificates or bonds, and main sewer certificates or bonds, and all the provisions g
this chapter shall apply to such certificates, bonds, and coupons, with such. changy
only as are necessary to adapt them thereto.” Section 6262,

*“Said certificates or bonds and interest thereon shall be secured by said asses
ments and levies, and shall be payable only out of the respective funds named
pledged to the payment of the same, and no certificates or bonds shall be issued i
excess of taxes authorized and levied to secure the payment of the same, It shall
be the duty of said city to collect said several funds with interest thereon, and i
hold the same separate and apart, in trust, for the payment of said i
or bonds and interest, and to apply the proceeds of said funds pledged for the
purpose to the payment of said certificates or bonds and interest.” Section 6263

It will be observed that the funds described in Section 6261 relate to improwe
ments or equipment that are more or less permanent in their nature, and that suh
funds are not required to pay the ordinary running expenses of municipalities,

We believe it is a fair and reasonable construction of the statute to say that fhe
taxes specified in the statute may be anticipated for more than the current yer
To construct the improvements or purchase the equipment thercin provided fu
manifestly requires a larger sum of money than the amount raised for any of sil
funds in one year, The purpose of the statute is to provide means for the -ﬁ
of the improvements and the purchasing of the equipment and this can only be iu
by anticipating the taxes for more than the current year,

Therefore, we are of the opinion that cities and towns may reasonably anticipae
the collection of the taxes authorized to be levied for the purposes specified theres
for such a length of time as is r hily ¥ to hle the icipalities
make the improvements or purchase the equipment contemplated by the statute

COUNTY ROADS: County not liable for work of grader on left side of road
but if work done by individual contractor, liable for negligence. 1
February 17, 1925, County Attorney, Guthric Center, lowa. We have receivdl

your letter of February 9, 1925, asking this Department for an opinion upon th

question which you have stated as follows:
“Recently the Board of Supervisors, through the County Engincer, put up b

question to me: J
“A part of the comtractors the maintenance of the roads are

with a maintainer which does not have a reversible blade. They are consequen

required to do a large part of the work (about half) on the left side of ﬂn1

way. In the majority of instances the contractor is furnished a maintainer by

County, In the event of an accident resulting from the fact that a maintainer &

bai&:ghdriun m?the left side of the highway, what is the lability of the contracs

and the coun| 3y
“While reu?m decisions have restricted the liability of the County in nearly 3

matters of tort, and have reccﬁniud the right of mai - as superior to 8¢

rights of ordinary traffic I advised the Board that in my opinion a court of

would be very to find that a Eiro!mn who habitually used the left
side of hi for almost half of his work, in view of the modern use of high
ways might be considered negligent. the letter was written 1o B¢
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Board, 1 supposed the question was more or less hypothetical, |
ever, that the c‘}g"ﬁ is the owner of about 39.“!; p:or:h of old?gmad::t':d‘who'-
m:’w;?g:,wwg:f u‘.;.ed.:::a:h:k in the event that only maintainers with reverable

) rdless o e iability of the County th i i
= d:f'lag nothing which would make it K ble. ':ot g.arﬁ:::g ‘i’f ?tal:r:rllyad;srjim:

ration, Then, too, there is the natural disinclination of the patrolmen to
undertake work in performing which they might daily be construed to be negligent
M"'Wbch'lptm“a’h ]?!?-:n dnlm:nge_sghm::igﬁl él:-mgy,

ile no very definite rule might i w t i
“ﬁ.q‘r_e, 'i‘z this l:‘da :uutter that concerns the Co:n:; anil:|f mm‘;?uti‘i ﬁ:’;ﬁ
fu"‘t’fé‘imit;’ ”as‘ i :35 0 request an opinion from your office in the matter as

The law of the road is embodied in part in Sections 5019 and 5020 Code,
1924, These sections read as follows: oy

“The operator of a motor vehicle, in cities i
= m‘hag sidebaoi o cem:'rd?;nt hce a::r e::& towns, shall at all times travel

- on horseback, or in icles, including motor vehicles, meeting each
other on the public highway, shall gi ‘ o
g on the putlle | 4 give one-half of the traveled way thereof by

It is appamt that the first section applied only to highways in cities and towns.

We believe the contractors who are improving the roads may use such a main-
tainer as described in your letter even thongh by doing so it is necessary for him
to work on the left side of the highway. It should be d, k in such
a manner as to cause as little inconvenience to the tu-ve!i public as
and to secure the safety thereof, g

If the contractor is performing public work on the highway, the county would
not Iae Irable for his negligence, and if such contractor is acting under 'h)" direct
m!he e:;:;u “:rf' the board of supervisors, immunity from lishility also attaches to

The following authorities, in principle, support our conelissions:

Kincoid v, Hardin County, 53 Towa 430; .
guzm* llb‘ i‘;afu, 94 Towa 277;
ecks v Dickinson Co., 131 Towa 245;
Wood v. Boowe County, 153 Iowa 92;
Snethen v, Harnison County, 172 lowa 81;
" v Siour C‘ouu?. 183 Lowa 1006;
(= unumlgeh‘m v. Adair County, 190 Towa 912,

However, immunity from liability which attaches to the agents or employees
of the county applies only to such agents or employees, when the officers of the
county exercise the right of control not only as to the ultimate completion of the
wo‘l;l’r,bmaluutotlummerofdoinsh.

e are of the opinion that if road construction work is done b i
L : d v an ind dent
:m'bmm.mm“b&emo!mw?nm
themblicnﬁmhummmmntroiﬂunu!mduuonlyimdhﬂu
mmllofmdwnrhlhemmmﬂhelhbhfwnuﬂminpm

apprehended and convicted of an escape, is admitted to be servi
one continuous sentence, and good time s red as t e
for the total time of both sentences, unless :If: warden, wi “%"2?3




34 REPORT OF THE ATTORNEY GENERAL

February 21, 1925. Board of Comtrol of State Institutions, Building: Conform.
ing to your oral request we have given consideration to the problems conf
you and arising because of the decision of the Supreme Court of this state in gy
case Edward Fisher v. T. P. Hollowell determined February 10, 1925. In orde
that this matter may be clear may 1 quote the following sections of the Code:

“No convict shall be discharged from the penitentiary or the men's ref
until he has served the full term for which he was sentenced, less good tmm
and not forfeited, unless he be pardoned or otherwise legally released. He shall
be deemed to be serving his sentence from the day on which he is received imy
the institution, but not while in solitary confinement for violation of the rules of
the institution,” Section A 2

*Each prisoner who shall have no infraction of the rules of discipline of fhe
penitentiary or the men's reformatory or laws of the state, recorded against
and who performs in a faithful manner the duties assigned to him, shall be enti
to a reduction of sentence as follows, and if the sentence be for less than a ye,
then the pro rata part thereof:
On the first year, one month.
On the second year, two months.
On the third year, three months. 3
On the fourth year, four months.
On the fifth year, five months. y
On each year subsequent to the: fifth year, six months.’ Section 3774 of the

gﬂ“&“:‘?’ﬂ:"

, 1924
“The hoard of control shall cause to be kept at each of said nstitutions the fol-
lowing permanent records: 5

1. A record of each infraction, by a prisoner, of the published rules of diss.

pline.

2. Such other records for the use of the board of parole as may be approved
by the executive council.” Section 3775, Codthm. ; .

““Ae:momr whao violates any of such rules shall forfeit the reduction of sentence
ear by him, as follows:

1. For the first violation, two days.

2. For the second violation, four days.

3. For the third violation, eight days. )

4, For the fourth violation, sixteen days and, in addition, whatever number of
dags more than one that he is in punishment.

. For the fifth and each subsequent violation, or for an escape, or attempt I

[ , the warden shall have the power, with the approval of the board of control
to deprive the prisoner of any portion or all of the good time that the convict
'Cl.'“:e e;;:d. but not less than as provided for the fourth offense.” Section

o : E

“When a convict is committed under several convictions with separate sentences
they shall be construed as one continuous sentence in the granting or forfeiting of
good time.” Section 3777, Code 1924,

In the decision of the Supreme Coust, to which I have referred, it is to be o

served that the Supreme Court simply holds that where a convict is sentenced ©

the penitentiary, and subsequently escapes and is prosecuted and convicted as 2

mﬂn{htwmtmwhmﬁdﬂdh&egm“fuwi
good time as one inual sent The decision of the Supreme Court is corres
and we do not believe it advisable to file a petition for a rehearing. Now, the
muﬂon:ﬁmuwwhtthhéeckh-utuﬂymmuapﬁedﬁm&c-ﬂ
tical standpoint. The exact mnimmyhmrmmmﬁhlw
example. Assume that Joe Doe is convicted and sentenced to the state penitentia
for grand larceny, the term being five years. Assume that prior to the
of the five year sentence for grand larceny the prisoner esczpes and is
- ' escape for In

i
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good time we have one continuous sentence of ten years, and this sentence is to be
cansidered in computing good time as though it were the original sentence.

In order that this may be exactly clear to you in its application, 1 call your at-
tention to the provisions of Section 3774 of the Code which provide for the coms
putation of good time, The good time allowed the prisoner by the statute is to be
entered upon his record as provided in Section 3775 of the Code. Going back
for a moment to the example 1 have referred to—John Doe, on his sentence under
the larceny charge, would be entitled to his good time as provided in Section 3774
of the Code, from year to year until the sentence expired. However, John Doe
has violated the law and has become an escape and has been convicted as such.
The question arises now, what effect does the escape and the conviction thereof,
have upon good time earned by the prisoner on the larceny sentence. The law -ya:
with reference thereto:

“The warden shall have the power. with the approval of the Board of Control

rive the prisoner of an rti i i :
:;vd:p carned, bll:T not less ﬂ!l: 5 w%?igzdlrgogftﬂefgz‘:tdh l:;':nls':'t' e

It follows that the warden, with the approval of the Board of Control, should
determine the amount of the forfeiture of good time to be entered on the record.
He must enter the minimum of sixteen days, but with the approval of the Board
he may forfeit all of the good time under the first séntence earned up to the time
of his return to the penitentiary.

I believe this should be clear and easily understandable, and 1 would suggest to
your Honorable ‘I-lonrd that you instantly direct the warden to make the entries
on the records of every prisoner who has escaped, or
end that these records rnnl;r be clear as to the gm timeattt:mb??ﬂt::edm:r ih:ns::t
tence considered as one continuous sentence.

SHERIFFS: A sheriff or deputy is not entitled to recover for injuries to his
car even though used in the perfor f dut i y e
s e morz mance of duties of his office.” Entitled to
February 23, 1925. Awditor of State: This department is in recei i

letter dated February 20, 1925 which letter is in words as follows: o
“In line with our conversation in your office T am writi concerni

of the uty sheriffi’s claim in Woodbury C::n;;swm the Bol:r‘dtt:

i to a car to one of the

isors have allowed a claim for d
deputy sheriffs. The car, I understand, was damaged while the d sheriff
refuses

;"Inm official buﬂnmuiln ?Lmemﬁn with a criminal arrest. The
ue A warrant on this claim allowed by the board and submits it to us with
a request that we take the matter up with you with a vi

it is proper for him to issue the warrant J.?t.r'{':.e :i:;er:st:;c?ﬁrm Wit

You are advised that the board of supervisors, the auditor and the treasurer
each should refuse to either allow or pay the claim referred to in this letter. A
sheriff and therefore, a deputy sheriff is entitled to his actual and necessary travel-
ing expenses. When he uses his own car he is entitled to the reasonable value of
!-h-t.lmnnttodamwmﬂnnr. So far as the sheriff is concerned he is
uhmmnntmdhumn{mamform

m&_muw: Certificate of detective bureau held to be within the Blue Sky

February 23, 1925, Secretary of State: We Baye received letter of January
: a
g'ﬁ& submitting to this department a question upon vhich,;':: dﬂir: :Iujoplulon
= department. We also acknowledge receipt of a copy of the service con-
¢t of the United Service Detective Bureau. Your letter is as follows:
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“You will find enclosed a copy of the service contract which the United Servie
Detective Bureau of Fort Dodge, lowa, contemplates offering for sale at a pr
which, we understand, to be $15.00 per year. They were of the opinion that sych
a contract may be sold without having it qualified under the provisions of the lows
Blue Sky Law. We, therefore, submit the guestion to your department and ask
that you kindly indicate as to whether or not such contracts may be entered imtg
or rather, disposed of in Jowa without first filing an application with and procur.
ing a permit from this department.”

The service contract is too voluminous to be set forth heremn in its entirety,
However, said contract provides that a liberal reward will be paid by the bureay
for information leading to the arrest and conviction of any perscn or persons per.
petrating any theft, burglary, robbery, swindling scheme, fraud or confidence game
on the person named therein, and any person or persons committing such acts shall
be vigorously prosecuted by the detectives of the bureau.

The same reward, so the contract provides, will be paid for information leading
to the arrest and conviction of any of the employees of the bureau's clients why
steal or embezzle from said client any money, stamps, material, merchandise, toals,
or other property of any name or nature.

Section 8525, which provides under what conditions a person, firm, company,
association, or corporation shall be required to secure a permit to sell stock, reads
as follows:

“Every person, firm, association, company, or corporation that shall, either di-
rectly or through representatives or agents, sell, offer, or negotiate for sale, withia
this state, any stocks, certificates, bonds, debentures, certificates of participation,
certificdtes of shares or interest, preorganization certificates and subscriptions, mem-
berships, profit sharing certificates, investments, contracts, unit interests in prop-
erty, estates, shares of participation, common law trust agreements or_ real estate,
oil, gas or mineral leases, provided, however, that this shall not apply in whole or
in part to mineral leases in Towa lands; and notes or other evidences of indehted-
ness, and evidence of, title to, interest in or liens upon any or all of the property
or profits of an_individual or company, hereinafter referred to as ‘stocks, bonds
or other securities’, shall be subject to the provisions of this chapter, except as
herein otherwise provided; and shall, before selling or offering for sale any such
secarities in this state, be required to secure a permit from the secretary of state”

It will be observed that the above section is guite comprehensive in character
and was evidently intended by the legislature to cover all kinds of claims or stocks,
bonds, securities representing interests in property, or other instruments providing
for the payment of money or transfer of property.

It will also be observed that the phrases “certificates of participation,” “certifi-
cates of shares or interest,” “memberships,” “profit sharing certificates,”” appear
therein. We are of the opinion that these phrases are broad enough to embrace
within their meaning the certificates issued by the United Service Detective Bureau,

The section of the Code, 8526, relating to the securities that do not come within
the operation of the statute is too lengthy to set forth in this opinjon. We have
examined the same carefully, however, and we believe that the certificate in goes
tion does not come within any of the exceptions therein noted.

SCHOOLS AND SCHOOL DISTRICTS: A school corporation maintaining 3
school for deaf children is not entitled to state aid for non-resident pupils.
February ‘24, 1925. Secrelary, State Board of Education: We have received

your letter of February 4, 1925, asking this department to prepare an opinion upon

the guestion which you stated in your letter as follows :
A part of Chapter 224, entitled 'Instruction of Deaf’ is, as follows: y

o 4348, Insiructors authorised. ‘Any school corporation within the stat

having residing therein deaf children of school age may provide one or more sp&
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cial instructors for such deai children, the instruction given under such special
instructors to be substantially equivalent to that given other children of correspond-
ing age in the raded schools.

“Section 4349, State aid—amount. “To any school corporation providing such
instruction and complying with all of the provisions of this chapter there shall be

ted and paid as hereinafter provided state aid in an amount to be computed
at twenty dollars for each month that each child not more than twelve years of age
as instructed under the provisions of this chapter.

"No child more than twelve years of age shall be admitted to such instruction.’

“A part of a letter that Professor M. G. Clark, Superintendent of Schools, Sioux
City, lowa, wrote to me on January 31, 1925 is, as follows:

“Otto E. Braun of Sibley, Towa, R. R. No. 3, was in the city the other day
and stated he has a child, Louis Braun, age 6, totally deaf, that he would like to put
into our school. - ¢

“‘He, of course, is not a citizen of Sioux City and T do not feel we have any
right to take him unless you definitely authorize us to do so. 1f he should come
in, would the state allow us $20.00 per month for him as they do citizens of Sioux
Ciy?" b

he Board of Education of the Independent School District of Sioux City, lowa,
has the right to admit a non-resident child to the Day School for Deaf Ehi]drcn
that is maintained as a part of the public school system and to charge reasonable
Luition. 3 1

“ shall appreciate your giving me an opinion as follows:

“Is a school corporation that maintains a day school for Deaf Children entitled
1o state aid under the provisions of Section 4349 of the Code, 1924, for non-resident
dead children, who are attending said school?"

Chapter 224 of the Code, 1924, relates exclusively to the instruction of the deaf.
The two sections you have embodied in your letter constitute a part thereof.

The statute provides that “any school corporation within the state having residing
therein deaf children of school age, may provide one or more instructors for such
deaf children. * * *" 1t is quite apparent that the instruction given under the
above guoted portion of the statute is limited to children of school age résiding in
the school district,

We are, therefore, of the opinion that a school corporation maintaining a school
for deaf children is not entitled to state aid under the provisions of the statute
for non-resident deaf children who are attending said school.

TAXATION: An emergency levy, under the provisions of Section 373 of the Code
can only be used for emergency purposes and must Fe kept distinct and should
mot be collected for the purpose for which other funds are raised.

February 25, 1925. County Attorney, Allison, Towa: We desire to acknowledge
nce.ipt ?f your letter of February 17, 1925, submitting to this department the fol-
lowing inquiry:

“Our board of supervisors levied a 1.1 emergency levy for emer urposes
as per Chap. 24 of the 1924 Code. Tt is their im:rpretatinn of Sf:n Jpofp‘:hit
chapter that they could levy this and then use it for any fund that they saw fit.
Some of the railroads, however, are questioning the legality of this as you will
find from the enclosed letter written to the County Auditor who requested me
t:' write to you to find out whether or not the board was right in making this

Y.

_Seclion 370 of the Code provides that estimates shall be made, filed and con-

sder_ed_by the mnn‘icimlities, and that no municipality shall certify and levy in any

Year any tax or assessment on property subject to taxation, unless the requirements

of the statute are complied with. ;

The estimates provided for therein are as follows: !

(1) The amount of income thereof for the several funds from sources other
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(2) The amount proposed to be raised by taxation.

(3) The amount proposed to be expended in each and every fund and for e
and every general purpose during the fiscal year next ensuing.

(4) A comparison of such amounts so proposed to be expended with ghe
amounts expended for like purposes for the two preceding years.

Section 373 reads as follows:

“Each municipality may include in the estimate herein required an estimate fo
emergency or other expenditure which amount can not reasonably be foreseen g
the time the estimates are made, and such emergency fund be used for m
other purpose.”

It will be observed that the above section provides for an emergency fund whid
shall be raised for the purpose of meeting any emergency or expendittre othe
than those provided for in the ordinary levies. We are of the opinion that this
fund shall remain a separate and distinct fund for use in case of an emergengy
or extraordinary expenditures.

Section 380 provides that no greater fax than that so entered upon the record
shall be levied or collected for the municipality proposing such tax for the per
poses indicated, and, therefore, no greater expenditure of public money shall he
made for any specific purpose than the amount estimated and appropriated thers.
for, except as provided in Sections 373 and 381

We believe the emergency fund provided for in Section 373 is a separate and
distinct fund and by levying the same no greater tax would be levied and eol
lected for any of the purposes for which the other funds are raised. Besides, See-
tion 380 specifically excludes Section 373 from the operation of the statute.

Therefore, we are of the opinion that the tax levy authorized by Section 373
is an addition to and supplements the other levies and that it should be used only
for any emergency or other expenditure as provided in the section. v

BANKS AND BANKING: ‘A bank cannot set off the indebtedness of an individual
partner against a firm deposit, nor can a partnership set off their interest against
their individual indebtedness to the bank.

February 26, 1925, Swuperintendent of Banking: We wish to acknowledge re
ceipt of a request for an opinion from J. J. Matthews, in charge of the Farmen
State Bank of Lamoni, Jowa. The proposition upon which you request our opimion
is in substance whether or not a partnership having a deposit in the firm name
is entitled to off-set the interest of the members of the partnership in the firm
account against the individual indebtedness of any such members.

A bank has no lien on the deposits of a partner on his individual account for the
balance due from a firm of which the depositor is a member. (Manhatian Bosk

v, Walker, 130 U. S. 267, 32 L. Ed. 950; International Bank v. Jones, 9 N, E

[Hlinois] 885). And we are of the opinion that a bank cannot set off the indelt-
edness of an individual partner against a firm deposit; nor can the members of &
firm set off their interest in the firm deposit against their individual indebtedness
due the bank. (Coote v. United States Bank, 3 Cronch C. C. 95; Chanute Nations!
Benk v. Crowell, 51 Pacific [Kansas] 575; Hodgin v. Peoples Notional Bank, ¥
S. E. [North Carolina] 887; 3 R. C. L. 591, ypar. 219). j
MMMMMMMWWMSW.!WM
t o or

owa, but we are of the opinion that it would follow the great weigh
by the above citations.

SCHOOLS AND SCHOOL DISTRICTS: SCHOOL BUSSES. School busset
may take a route required by them to drive out of the school district if it isa

E
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matter of convenience or practicality, but they cannot be used for transporting

pupils of other districts.

February 27, 1925. Swuperintendent of Public Instruction: Under date of Janu-
ary %th you submitted a request for an opinion to this department, which request
is as follows:

#Your opinion is requested on the following:

1. Has a school board of a consolidated school district a legal right to plan
a route of transportation taking the bus outside of its school district?

2 Has the school board a legal right to send the bus outside of the school dis-
trict to gatber up children Img in another district, thus requiring the children
of the ditrict to be taken outside of the district of their re;'aenct. and to travel
much farther in going to and from school, over the protest of the parents.™

Replying to your communication will say that the question of a right in a con-
salidated school district to plan a road of transportation taking a bus outside of
the school district depends entirely upon the conditions. If it is done for the pur-
pose of better lation to the pa of the school or for the purpose of
obtaining better road over which to transport such children, the Board would un-
doubtedly have the right to go outside of the district. In other words, they would
not be limited to traveling the roads of their own district if some other more
practical and better route was to be had. 1 do not think, however, that they can
take the consolidated school bus outside of the district for the purpose of picking
up children belonging in other districts.

TAXATION: Property of a manufacturing or mercantile corporation must be
assessed to the corporation and the stock in such corporation cannot be assessed
for taxation.

February 27, 1925, County Attorney, Keokuk, Towa: We desire to acknowledge
receipt of your letter of February 24, 1925, asking this department to prepare an
opinion upon a question relating to the proper method of assessing corporations
engaged in manufacturing or mercantile business. Your letter is in the following
language: ;

“Ihe local assessor has submitted to me a question with reference to Section
7008, Code of 1924, applicable to assessing shares of stock of any corporation or-

ized under the laws of this State, except corporations otherwise provided for in
S:mrrs 331 to 3], inclusive. My own idea is that this Section does not refer to
the ordinary corporation engaged in manufacturing or mercantile business, which
has tangible assets which are assessed to the corporation the same as though the
M&lumd‘ to an M\Pid'l'll. CACY =
% appreciate v muc ur opinion with reference to just what cor-
ions Section 7008 :35 refer i’: and whether or not it refers to such mm
as above mentioned. Take, for instance, a corporation in the w
sale dry goods business with a large stock of handise, a ble building and
real estate holding T ble and money in the bank. Would this cor-
ation required to pay taxes on its tangible property and would its stock-
.hmi:edwmmmnthe-hmoimk?

me

The question you have submitted is absolutely free from doubt because the
Supreme Court in two comparatively recent cases has passed upon the exact ques-
tion you have submitted. Before citing these authorities, however, we shall refer
1o certain sections of the Code of 1924,

Section 7008 provides in part as follows:

“The shares of stock of any
except as in Section 71

It does not seem

£

tion organized under the laws of this state,
shall be assessed to the owners thereof as
inveinal bisi > A

moneys credits at the place where its




‘the shares of stock were exempt from taxation. These cases are, therefore, de
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This section prescribes the ordinary and usual method of assessing the shary
of stock of corporations organized under the laws of this state. However, the
statite specifically provides that it shall not apply to corporations otherwise pry.
vided for in Chapters 331 to 341, inclusive, and to corporations covered by See
tion 7102,

Section 7102 relates to the taxation of the interest of members in cooperativ
corporati or associati which are not organized or operated for profit and
it is not necessary to consider this section in the determination of the questigy
under consideration.

We must, therefore, turn to the statutes, that is Chapters 331 to 341, inclusiy,
to determine whether any other method is provided for the taxation of mercantil
and manufacturing corporations.

We find the answer to this question in Sections 6971 and 6972, relating o the
taxation of merchants, and Sections 6975 and 6976 covering the taxation of mane.
facturers.

In brief, the statutes provide that stocks or merchandise shall be d at the
average value of the stock during the year next preceding the time of assessment
Section 6972,

It is also provided that stock of a manufacturer shall be assessed at its average
value estimated upon the materials only which enter into the combination many-
facturer or pack. Section 6976.

1t is quite manifest then that these sections take manufacturng and mercantile
corporations out of the operation of the provisions of Section 7008,

1t is a well known rule that when the statute provides a method for the assess-
ment of property, that method is exclusive.

Union Petrolewm Co. v. Indian Petrolewm Co., 192 Towa 1373;
Wahkonsa Divestment Co. v. City of Ft. Dod’in. 125 lowa 148;
Layman v, lowa Telephone Co., 123 Towa 591, .

We are, therefore, of the opini the property of manufacturing or me-
cantile corporations must be assessed to the corporation as such, and the stock is
such corporations cannot be assessed for taxation. The following authorities fully

pport our usions :

Union Petroleum Co. v. Indion Pet. Co., 192 Towal373;
Bennett v, Finkbine Lumber Co., (lowa) 198 N. W. 1
Morril v. Bentlcy, 150 lowa 678, ,

The first of the above cited cases involved the question as to the proper method
of assessing the property of a ile corporation, and the d case cited

lated to the nt of the property of a manufacturing corporation. In bath
cases it was held that the property should be assessed to the cerporation and that

terminative of the question you have s

LEGISLATURE: A member of the legislature is entitled to receive his com-
ation although he receives a per diem comp tion as a presid

‘for a period of time while in the G. A,

‘March 2, 1925, Auditor of State: 1 wish to acknowledge receipt of your favor
‘of the 25th requesting the opinion of this department upan the following prope-
sition : f t

“On January 12, 1925, the claim of Osear Ulsted for xmrvku midexregu:n.'
dential ‘elector, amounting to $5.00 per diem, was filed in office. ! 3
records that Mr. Ulsted is also a member of the General Assembly and has beet
paid odmmutgn..is.sﬂh:duﬂn: the time ?.hm__micu.wujt Rﬂz«aﬂ Iﬁ
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claim is filed. Is it permissible, under the law, to i i
:fbﬂ:i: Saim > 0 ssue a warrant in payment
Chapter 45, Code of lowa, 1924, provides for the qualification, election and pay-
ment of presidential electors. The only prohibition in the qualifications of an
elector that concerns his holding any other office is the following language used
in Section 963, Code of lowa, 1924: i

“s * % po one of whom shall be a person holding the office of Senator or
tive in Congress, or any office of trust or p under the United States.”
t is therefore apparent that a State tor or rep ive could at the same

time qualify as a presidential elector.

Section 971, Code of Iowa, 1924 provides that the presidential electors shall re-
ceive a# compensation $5.00 a day for every day's dance, and mil Y

The bers of the G 1 Assembly of Iowa are paid under the p?&visium of
Section 14, Code of lowa, 1924, which provides in part:

wpace s “To every member, for each full regular session $1,000.00, and for each
extra session the same compensation per day while in session, 10 be ascertained
by the rate per day of the co ion of the bers of the G 1 A bi
at the preceding regular session; * * *"

The members of the General A bly for each session thus receive the
sum of $1000.00 as comp ion, regardless of the number of days spent in ses-
sion. This pays for the performance of his duties during the whole of the session
of the General Assembly. There is no provision prohibiting a member of the Gen-
eral Assembly from receiving other compensation during his service as a member
thereof, except the constitutional provision comtained in Section 21 of Article
111 of the Constitution of Jowa. This section reads as follows: |

“No or repr ive shall, during the time f i
been elected, be appointed to any civil office gf profit unaf'r'nﬁ‘ir?“s"&:ff :ﬁg rl::li
have been ¢ d, or the I of which shall have been increased during
such term, except such offices as may be filled by election by the people.”

It is thus apparent that the prohibitions apply only to appointive offices which
have been created or the emoluments thereof increased during such term. Offices
filled by the vote of the people at an election are excepted. The office of Presi-
dential Elector is an elective office and therefore does not come within the prohibi-
tions of the section just referred to. J

We are, therefore, of the opinion that under the statutes of this State a member
of the General Assembly who is elected a presidential elector is entitled to receive
his per diem compensation as presidential elector, even though he is at the same
time a member of the General Assembly in regular session, e

Y

SCHOOLS AND SCHOOL DISTRICTS: hod of -
s = - ' Met of dissolution of consoli

n.uﬂ:ia.um. Connty Attorney, Spencer, lowa: We desire to acknowledge
receipt of your letter of February 23, 1925, requesting this department to prepare
an opinion on the question, which you have stated therein as follows:

t% have a question concerning a consolidated school district in this county and
one. whld;‘m\'ohfc! the mtt’:rpmmon of the present amended law in relation to

- m corparation.
‘A consolidated school district. was duly. organized but no bonds were issued nor
m building built. A petition is now hﬂnm circulated and submitted to be pre-
to the Superintendent for the dissolution of such corporation.
4188 of the Code of 1924 provides for the dissolution of the corporation
organized for the purposes of maintaining a consolidated school. Subdivision 4
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of this Section provides for a hearing before the county superintendent, in
hearing the county superintendent is to review the matter on its merits and
ruling thereon. The 40th General Assembly, extra s rended this subdivisioy
by making it mandatory that in case in such district for which petition for &
lution has been filed no bonds have been issued or school building built that ghe
county superintendent shall at once approve of such petition.

Subd. 5 and 6 of this Section provides for appeal from such decision to the boary
of education and in so providing state that the Board shall approve of or ente
an order dismissing the petition for dissolution.

“The question we are concerned with is whether or not it is mandatory for the
board to approve of the petition for dissolution or whether it is d o
their part as to whether or not they approve of the petition or dismiss it.

“1 would like your opinion as to the interpretation of this section as amendsd
and whether or not the board has more auxority and more discretionary powe
in this particular instance than the county superintendent from whose
the matter is appealed of whether the board on appeal is limited to the mandatory
provisions provided in Subd, 4 of this section.”

The determination of your question depends upon the construction of Sectios
4188 of the Code. It relates to the method to be followed in securing the dissoly.
tion of consolidated school districts. It is too lengthy to be embodied in this opis.
jon in its entirety. We shall, however, copy herein the fourth, fifth and sevemh
subdivisions thereof. They read as follows:

“4. On the final day fixed for filing objections, the interested parties may pre
sent evidence and arg to the county superintend and the t :
tendent shall review the matter on its merits and within five days after the con
clusion of any hearing, shall rule on any objections and enter an order of approwl
or dismiss said petition, and shall at once gubliuh this order in some newspape
in which the original notice was published. Where such district for which
for dissolution has been filed has not issued bonds, or built a school building, the
county superintendent shall at once approve such petition.

5. Any person living or owning land within the school corggntim may appesl
and such appeal shall be dealt with as provided by sections 4159 and 4160, o

7. I the petition for dissolution is approved, an election shall be called and hell
as provided in sections 4164 and 4165."

The first of the above portions of the statute provides for a hearing before the
county superintendent on the petition for dissolution of such districts. A reason
able discretion is vested in the county superintendent to approve or dismiss s
petition. However, it contains a positive mandate that the county superintendest
shall approve said petition where the district for which the petition for dissolutios
has been filed, has not issued bonds or built a school building

If the petition actually has been signed by a majority of the qualified voun
residing within the corporation, the county superintendent has no alternative of

discretion in such case, but the petition for the dissolution thereof must in sucha
case be approved by such official.
However, the county superintendent has the right or authority to determine the
&mmuw-mummmmmmmmuwmmnu.m-
electors.

mmdnwﬂm&wmuam-wm!wmw

the board of education by any person living or owning land within the scl

|

£

The statute must be given such a construction as to carry out the intentios of
the Legislature. Manifestly, it could not have been the purpose of the legislature
to grant superintendent when 9

the right to appeal from the action of the county supe
mmnmammmwmwmm

<
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" If the petition is actually signed by the required number of i i
the muﬁpu._thc statute leaves no discretion in the ;wv?;e:’upr:‘r;:::d:ghm
approve or dismiss, andH therefore, there is nothing for the =
determine on appeal. owever, the right of appeal does lie f i
the county superintendent to the effect that the petition hu.;tc;ﬂzg:.l:l ;l;lmt =
jority of the qualified electors, residing in the district, but upon appeal m‘ ﬂr::f
question may ?»e_raised or determined by the board of education, %
mr‘do“}'u’: is our opinion that an appeal may be taken only for the purpose
of raising that one question as to whether or not the petition is si
Shoves 5 petition is signed by the re-

TRUST COMPANIES: The duration of a trust is limi i
of 20 years and has no .amhorily to buy or sell :xmem’; ‘;orh?:;‘?w:la p'm%flm'
March 16, 1925, Swuperintend: ' of Banking: We wish to acknowledge receipt

of your favor of the 13th requesting our opinion upon the following proposition :
“In connection with the incorporation of the Bechtel :

port, ”rrlmmﬁﬁ;:)ilnrc“ of opininn haive :riare:. and the nxxiy?mnwum?&

m‘ office. i] t 1 i i

advisable that we have your ruling on :I:cse lpoints for :;er ::‘ld::l: oo

ty

“May trust companies incorporate for fi ? i
makes certain sections of Chapter 414 lpplicabliul;’.:ruftm . c.?d:

their organization, do you construe Sections 9155 and 9157 1o 9161, inclusive,

f" ble to trust in their entirety? Or, does the clause in Section

P b t
%0 far as same relate to time and manner of ourhnnncing business' preclude their

orq:r:g:?n_for fifty years?
esire to include in the general object powers the right ‘to b
B e et ey b e
1o restrict the powers of a trust company if o ic o e
and we have objected to this clause. 'i‘;ou ﬁ'?lﬂ:uliukmgl pt?:;“i’s \:c;:::nggnmo
importance, and we shall appreciate an opinion from your office at an carly date.”
Section 9304, l_'.'.‘ade of Towa, 1924, refers to certain sections of the Code and
makes them a::plmbl_e to trust companies. One of the sections referred to is Sec-
tion 9157. This section specifies what shall be included in the Articles of Incor-
poration of a savings bank. Subdivision 4 thereof provides:
"T!:e time of its existence, which shall not exceed fifty years."
Ituwbertmabcred.hnwem.ﬂmlm pany is in d for
::rdlw pl_‘uﬁt. audﬁ therefore the provisions of the law in reference to corpomnl:;
p ¥ profit, insof. as the same are applicable, govern trust
In this connection Section 8364, Code of Towa, 1924, provides: _mmiu.
“Corporations for the construction and operati i
g'?f"ﬁmmh" ;u::gn t.l::i street gnilw';n' ?:tmtﬁem‘mhh;‘d.m
o bank r 'tmmunn of business of life insurance, ma
" to endure fifty years; those for other purposes, not to exceed !wem;

A trust company is not 2 savings bank within the 5
of the

g:'e;_l_ Towa, and we are, therefore, of the opinion :mmwom s:f::;
= ust quoted, limit the provisions of Section 9157, granting authority to fix
Mﬁmuof n!awmmmfmawhdofﬁfumwauﬂmhnk-th
s a trust company to a period ofmenmdingtwwm. <
e .mco;mnyr.efe{reﬁwbyywwillinllu&mdinlm

W&m yinwlmthmhnhiwh"nfﬁe%nfhnwﬂl
therefore !ﬂmlmlﬂumy’smuﬂhm,mhnfuu&qau
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expressly given other powers or are otherwise restricted. It is to be noted that
there is no statutory provision granting a corp jon of this character authority
to do a general real estate business. We are, therefore, of the opinion that the
pravision of the g | banking laws would control and that such a company
could not legally engage in the buying and selling of real estate for its own use
and profit.

SCHOOLS AND SCHOOL DISTRICTS: Where a school district has been at-
tached to an adjoining mrmﬂﬁon. the original district cannot be restored where
there is no township or school district to which it may reattach or no board to
receive it.

March 17, 1925, Superindendent of Public Instruction: We have received your
tetter of February 2, 1925, asking this department for an opinion upcn the question,
which you have stated as follows:

“Section 4132 of the Code, 1924, provides as fallows : )

“Where territory has been or may be hereafter set off to an adjoining school
township in the same or another county, or attached for schoal purposes to an
independent district so situated, it may be restored to the territory to which it
geographically belongs upon the concurrence of the respective boards of directors,
and shall be so restored by said boards upon the written application of two-thirds
of the clectors residing upon the territory so set off or attached, er with a
concurrence of the county superintendent and the board of the school corporation
which is to receive back the territory.’ S

“We have a case in which territory was attached to an adjoining corporation
and no part of their school corporation was left. They now wish to be restored
to their original district but there is no board to receive them. In this case shall
the county superintendent receive the territory and establish a school district or
how shall they proceed?”

Tt will be observed that the section of the Code quoted in your letter covers
only that part of a school corporation which has been set off to an adjoining school
township in the same or another county, or attached for school purposes to an

independent district so situated, and does not apply to a situation where there was
in reality a consolidation of two districts.

Therefore, where there is no township or school district to which it may be
reattached, or in which there is a hoard to receive it, the said statute does not
apply and there is no way for the territory to be detached from the school dis-
trict. We know of no pertinent statute that authorizes the division of a district
under the conditions stated in your letter. Therefore, we are of the opinion that

it may not be done.

LEGISLATURE—BILLS: FParagraph 2, Section 47 of the Code is directory
only. It is not necessa in the title to a bill to refer to the chapter and title if
the section number is .'me

 March 17, 1925. Chief Clerk, House of Represenlatives: This department is
in reccipt of your letter dated March 13, 1925, which letter is in words as follows:
“My attention has been called to the fact that bills amending the Code do not

refer always to the chapter and title in accordance with the requirements
of Paragraph 2, Section 47 of the Code. It seems to me pure surplisage to require
reference to the chapter and title when reference is already made to the section

1 am wondering if would' rule that omission of reference to title and chapter
would render these bills seriously defective.”

You are advised that the requirements of Paragraph 2, Section 47 of the Code
‘are directory only. 1i the Legislature passes a statute which refers to the law
m.ummummmmnmmm

=l b
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amended is identified, the bill is good. Of course any member would
right to raise a point of ?rd.er which might require the amending of the ::llt:
conform to the statute, which would in fact be a rule for all practical purposes.

HIGHWAYS: Question of the right of the board of supervisors to expend the
1 A

primary road fund or portion thereof for secondary road impr

March 18, 1925, Jowa State Highway Commission, Ames, [ a orally
called the attention of this department to the situation as it ::;:u : at:oh.:v:uumh
which have Eumple’lcd the primary road system either through graveling or hard
surfacing. You call attention to the uncertainty as to the authority of ':lnrhw:d
of mp:ﬂriﬂla“ to expend the primary road fund, or a portion thereof, for secon-
dary road improvements. This department is also in receipt oi a em;muninmu
from Wilber W. Harris, County Attorney of Pocahontas County, in which he
presents ll?t same situation and asks for an opinion. In order thln this matter
may be disposed of finally, and both requests answered, we write this opinion.

The opinion will be based upon the facts submitted by Mr. Harri A
clearly disclosed in his letter. This letter is as f ﬂllow,r: ris, which facts are

“We have at hand your letter of Feb. 18th, in repl ingui
& . ] 1 2 i y.to.our
:ﬁ wi:;:h we four g to youn relative lao m;ﬁwt:l;{l:r‘ljfgr :?:;
“Questions three and four have been i nner whi i
% iom. thhe Poiﬂlh oHe 3 ‘:«; s h:"ps:u'ed in a mal which definitely and
wever, when submitti ur answers to questi
muc:_.u the ‘\:::'cr was h:dnsenf lﬁt he did not :me Ihcmgeno?:ns‘:: y‘u‘?ianu‘?l:
ui!jel:l ;ﬁthe B;'n r?. that your answers could fully and definitely settle the points
"l will go into this matter rather in detail so that il
gmr ; Saur ernpouition. There is a fine yet clu);u“dj:zlincl‘i’;n.bt::!m: rtl::
hd 01‘ upervisors and the I_iaghw_:g Commission as to this particular point
of law. The Highway Commission holds that, first, a sufficient amount in actual
cash must be sel aside to cover items under subdivisions 1, 2, and 3 of Section
4737 of the Code of 1924, and not touched until meeded; and second, that luai-
& m‘, ::.lawmg:tmb: :2“1“:? ;: the cte:tit_lof the County, in addition to the above
prop Primary-S Y R kel
project, mrﬁ b:::l: lggﬁ;;tf Gﬁloa geﬂam}rogtmed for ‘sudch prim:rymmndc::;“;:;’l:c’?
] rd of Superviso i i is i A
m :.f‘;he law by the Highway Commission. !Thr:'!ic; tl'::c!sw :hmntl}:“hig'mmn“pm;-
unnecessary to set aside, now, an actual amount of cash to cover all these
R e T I e pn. Doy e ome ATy inct
w wi spread over the entire. is in vi
#hﬂtbﬂtﬂqanummﬂympnimﬂteummgtﬁ;m
o ammm needed to meet the n?mremmu of subdivisions one, two and three
gt the [ section. They feel that they are given- discretionary powers
expenditures of all monies in their charge, and ghm that if they appro-
m ;geu amount from their anticipated revenues to cover the fixed costs romwdd
it ction 4737, that such appropriation can be taken care of partly from the
e m}heg:uurymndhnduwaﬂnimtluﬁmmcpﬁd
- und during the current year. arrangement will at once guarantee
ﬁh unfd expenses above referred to and permit the inauguration of

Stimaty d i : ; ;
3 huiamewl:orxdﬁintkm,wmmmwm before it
lo&l the year 1924, received to the credit of its prinn::

W of which there was an unexpended balance
which amount will cover uncompleted projects now

hese projects lete the prima
mmwﬂ I‘Wi?llt :’m)u;i at least: $101,000,00
“The sum of $50,000.00 has been appropriated by the Board to take care of the
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items under subdivisions 1, 2 and 3 of Section 4737 of the Code, of 1924. This will
leave a balance in the primary funds anticipated for the year 1925 of $51,000.00.

“QUESTION.

“Now, then, Can the Board of Supervisors proceed at this time with the letting
of contracts, with the Highway Commission's approval of plans, for the purpose
of improving secondary roads, the total cost of which plus the amount required to
comply with subdivisions 1, 2, and 3 of Section 4737 of the Code of 1924, does not
exceed the entire funds anticipated for the current year, altho the said funds are
not cash to the County's credit?”

Section 4737 is too lengthy to set forth in its entirety in this opinion. However,
in part the statute reads as follows:

“After the primary road system, as now comstituted, or as it may hereafter be

ituted in an, , by authorized modification, is fully improved by grad-

ing, draining, an grn:fing or other surfacing approved by the highway commis-

sion, the state highway commission shall each year appropriate from said county's
allotment of the primary road fund a sufficient_amount: -

“l. To pay the cost of maintaining the primary road system of said county
during said year. i & _ 3

“2. To pay the interest and maturing ?nncwal of certificates, if any, issued by
said county in anticipation of said county’s allotments of the primary road fund.

“3. To pay the interest and mmrirlr principal of primary road bonds, if any,
issued in anticipation of said county's allotment of the primary road fund.

“All funds remaining in said county's allotment of the pnma;iy road fund, after
the above amounts have been set aside, are hereby made available for the grading,
draining or graveling of secondary roads in said county which conneet with or
form laterals or feeders to the primary roads of said county.”

It will be observed that all funds remaining in the county’s allotment of the
primary road fund, after the amounts provided for therein are set aside, are made
available for the grading, draining or graveling of secondary roads in such county
which connect with or form laterals or feeders to the primary roads of said county.
This section makes funds available for secondary road purposes only after the
primary road system is fully improved by grading, draining and grading, or other
surfacing approved by the State Highway Commission.

We now turn to a consideration of the sections of the statute relating to the
creation of the primary road fund and its apportionment to the counties.

Section 4690 of the Code, 1924, reads as follows:

“There is hereby created a fund which shall be known as the primary road
fund, which shall embirace all federal aid road funds, and all funds derived from
year to year by the state under acts regulatory of motor vehicles, except such por-
tion of said motor vehicle fund as may be necessary to maintain the federal aid
engineering fund, and as may, by law, be retained in the state treasury as a main-
tenance fund for the state highway commission, or as a fund to cover administration
of the motor vehicle department. '

Section 4692 of the Code, 1924, reads as follows:

“The state highway commission shall open an account with each county in the
state in relation to E ph!:m:lr’z‘ road hlnlh m&ﬂlﬂl first credit each county {m
any unused portion of t ment of the -county-cooperative road
as shown the official supplementary bulletin of the state highway commission
of !une. 1917, and designated as ‘volume five, number six." and shall each year

each county with its allotted portion of the prim road fund, and cha
it with the amount of all duly and finally approved ers for claims pwpx
chargeable to said county, account shall also show the amount of each sepa-
rate authorization of bonds or road certificates hereunder, and the amount, num-
ber, date, maturity, and interest rate of each series of bonds or certificates actually
issued by the county under this chapter. The said commission shall, at all proper
times, keep each county fully informed as to the state of its account.”

IMPORTANT OPINIONS [t

Attention is also invited to Chapter 251 of the Code, 1924, containing provisions
of the motor vehicle law which provides for the Ficensing of motor vehicles for
the calendar year. For example, motor vehicles are licensed for the year 1925.
The license so issued permits the holder to drive the motor vehicle so licensed upon
the public highways from the first day of January to the thirty-first day of De-
cember, 1925, inclusive. The primary road fund is made up of motor vehicle
fees plus such federal aid as may be granted to the state by the federal govern-
ment. It is apparent that at least that portion of the primary road fund derived
from motor vehicle fees would be available for the calendar year.

It is our opinion that the county may estimate the amount of the primary road
fund for a given calendar year and after deducting therefrom the fixed charges,
as provided in the first, second and third subdivisions of Section 4737 of the Code,
1924, proceed to plan projects, enter into contracts and do such other acts as may
be necessary to improve the secondary roads of the county upon the basis of such
estimated receipts. Any other rule would be absurd. If the county cannot, until
the actual cash is received by the state treasurer and allocated and the county in-
formed of the allocation, proceed with a project ¢ plating the diture
of the money which will reasonably be available for the year the true pﬂrpooe of
the statute will be defeated. If, however, the county can proceed with its projects,
based upon the actual receipts which may be reasonably expected, the secondary
roads will be improved in conformity to the true spirit and purpose of the law,

It is advisable for the Highway Commission to estimate the primary road fund
available for the given year and to inform the counties of the amount which they
may reasonably expect as available for use in the impro t of the dary
road system. This will result in the counties being informed as early in the year
as possible, It is to be remembered that the actual payment for the work must
depend upon the actual receipt of the cash from time to time by the state for the
use of the county. This, however, can readily be taken care of in the contract.

It is also to be remembered that the federal aid cannot be allocated until it has
been actually sct apart for the benefit of the state. Therefore, in making the esti-
mate, consideration must be given to this fact by the Highway Commission. = -

BUDGET—TOWNSHIP ROAD SYSTEM: The townshi -
road machinery to be paid for by wnmnt; &m""&? lu :em" of

years. The township may incur a debt only for the authorized levy for the year.
March 19, 1925. Director of the Budget: You have orally requested this depart-

ment to prepare an opinion upon a question submitted to you by Matt Conway o
Creston, Iowa. The question submitted by him may be briefly stated as follows:
rustees of one of the townships of Union County desire to purchase
heuedlnth_einmmrmu‘t“ofthelnm?#mdl. ‘l!l:qdaiul:

be

5

whether warrants in payment of the purchase tractor
er?%;hm;:uﬂrwmwhyof ﬁ.:ﬁ:hmmm
question submitted is whether it would be nship trustees
er into a comtract l'o: t‘lrle . of the t%hi;dﬁ:u:i?pu the taxes
Mforﬂr;dmrmiathetm:hipmapuiodoflmm
ion of the Code, 1924, provides for the £
olnaonoumddxuﬁlh. p r the levying of a township.road fund
immhhﬁmwm&ctmﬁbmdfmd
purchase of tools, road drags and machinery. luyhnlul(nrth.n
Section 4781 of the Code of 1924 reads as follows: ,

“The township trustees are charged with the duty to repair and imprové the

3]
i

g2z
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roads of said sy in their township, and to equitably and judiciously expend
the funds of the township, including road poll taxes; for the specific purposes for
which authorized.

“They shall not incur debts for said purposes unless funds have been provided
for the payment thereof by an authorized levy.

may let by contract, 1o the lowest responsible bidder, any part of the town-
ship work for the current year.”

We are of the opinion that the underlined portion of the section absolutely pro-
hibits the incurring of any debts for road purposes, which would, of course, include
the purchase of tools or machinery, unless funds have been provided for the pay-
ment thereof by an authorized levy. In other words, that for such purpose the
township may incur a debt only in the event the debt is safely within the authorized
levy for the year.

Therefore, we are of the opinion that the township triistees may not issue war-
rants in 1925 payable in May, 1926, in May, 1927, and in May, 1928, for the pur-
chase of a road tractor,

Of course, the trustees may issue warrants payable in the year 1925 provided
the total amount thereof does not exceed the authorized levy for the year.

STATE OFFICERS: State is not liable for the negligence of its officers or em-
ployees while acting within the scope of their employment, neither would the
officer or employee be liable for damages.

March 24, 1925, Secretary of Agricltwre: We have received your letter of
March 20, 1925, asking this department to prepare an opinion upon the question
which you have stated as fbllows:

“Phe question has arisen as to the liability of inspectors of this department driv-

w cars in case of accidents. T J
tly, one of our inspectors had a head-on collision with another car. Both

cn.s"a were badly dn.mlgcd' also the drivers of both cars were injured
s the state or is the
car and its occupants "

Retently we prepared an opinion upon this identical question for C. R. Jones,
Auditor of the State Highway Commission. We attach hereto copy of this opinion.
Our answer to your inquiry, therefore, is as follows: :

If the inspector in your department, who was driving the official car that col-
lided with another car, was t cting the busi of the state and was acting
entirely within the scope of his employment, neither the state nor the inspector
would be liable in damages resulting from such collision, even though the inspector
may have been negligent in operating the car.

The authorities cited in the opinion prepared for Mr. Jones are conclusive upon
this question. This opinion, therefore, should be read in connection with the other

PUBLIC LIBRARIES: The board authority to designate the librarian

rd has
as their agent and to pay his traveling expenses for work within the county hich
hlq:{andmry. o

u 3
{nspector personally liable for the damages to the other .

IMPORTANT OPINIONS 49

county and to small towns in the county to work up sentiment to ind
of Supervisors of that county to levy a library tax of one mill :n th:c;oillz En“:ﬂ
property in the county Ol.ll‘!ildl" of city \_\‘herc this library is organized and now oper-
ating, and to authorize this city librarian to take such time off from her lluticapca:
city librarian as she finds necessary to call upon citizens over the county to induce
them to lgbhy for the passage of such a resolution by the Board of Supervisors of
a county !
The Board of Trustees of a public library organized under the 151
provisions of
Mﬂ. 299,. Conf.e of Jowa 1924, have very broad powers and are vested with a
arge ducr:lwnl in the management of the library and in the handling of funds
coming into their hands as trustees. Section 5858, part of the chapter just referred
ta, enumerates the powers of the Board of Trustees. Paragraph 2 thereof provides:
“To have charge, control and supervision of the puoblic library, i .
s H ry, its appurtenances
and fixtures, and rooms containing the same, directi i
ol fntures librnt;." ing and controlling all the af-
Paragraph 8 of this Section also provides:
“To have exclusive control of expenditures of all taxes levied f
pases, as p;o\fl?;‘: b:-‘g_w. m{d lc_: the mditm of all mor;jv’s ms?a'mlmriif ;:-
otherwise for (3 ion of libra ildi i
oyt Al s ry ings, and of all er moneys belonging
Section 5859 of this Chapter confers the power upon the Board
of Library
Trustees to make contracts for the use of the library facilities. The section reads
in part as follows:

“Contracts may be made between the Board of Trustees of any free public libra
and mﬂ'eu:tyii dt;::. :ciﬂ::q_! corporation, township, or county for its l:.m by lhc.-ll'?'r

We are of the opinion that under the provisions of the section j
that the Board of Library Trustees have authority to designate :I‘::‘ II:m ::
agent to act in their behalf in arranging contracts between any city, town, school
corporation, township or county, and that in this work it would be proper and
legal for the Board of Trustees to pay the expenses of a librarian in traveling to
and from the places that it is necessary for her to visit for this purpose, and any
other legal and necessary expense incident thereto. We, of course, do not believe
that it would be legal or proper for the Board of Trustees to pay any sum of money
for the purpose of lobbying or to pay the expenses of the librarian while engaged
:.wwwmnmﬁmhmﬁnmtmbetwmmwud

BUDGET LAW: A school townshi i i i
"multhlloﬂll?: h'jpnﬂdtﬂddmsnbdhmmhswjmmm
March 24, 1925. Director of the Budget: You have orally requested us to
pare an opinion upon a question ﬁhmwmdmhmlﬂ;‘o‘
:uuh{mmulumﬁq.lua. The letter of said company reads
“In the correction of the budget law passed late last seasom,
:umnl ‘municipality’ which means the . eity, town, m"mﬁu[(:‘“&'
11:' independent district and :chonltownsim i into sub-districts,
5 question come up whether a school township not divided into sub-districts
“lt_ﬂlnbiedhlhebudliufqﬂm
e presume you have threshed this out carefully and can give us this information
mmm note on this letter and i i
of %whﬁm .-__I'.Qﬂlllll..werﬂmlhldlll-
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Section 369 of the Code, 1924, as amended by Senate File No. 330 of the Special
Session of the 40th General Assembly, reads in part as follows:

“As used in this chapter and unless otherwise required by the context:

1. The word ‘municipality’ shall mean the county, city, town, school district
éolher than rural independent school district and school township divided into sub-
istricts,) and all other public bodies or corporations that have power to levy or
cenifjv a tax or sum of money to be collected by taxation, but shall not include
any inage district, township, road district or Tural independent school district
or school township divided into sub-districts.”

It will be observed that all school districts are included within the definition of
the term ‘municipality’ with the following exceptions: first, rural independent school
districts, and, second, school townships divided into subdistricts. It does not ex-
clude from the provisions thereof an ordinary school township except as indicated.

We are, therefore, of the op that a school township not divided into sub-dis-
tricts is subject to the pr of the statute relating to the local budget.

TAXATION: 1. A soldier buying property under a contract or monthly payment
is entitled to the mlliier’,;l exemption.

Taxation of property platted and sold under monthly payment plan discussed.
March 26, 1925. Auditor of State: We desire to acknowledge receipt of your
letter of January 30, 1925, asking this department for an opinion upon two ques-

- tions, which you have stated as follows:

“First: When a number of town lots are assessed together and some of them are
afterwards sold under contract, or rather under the monthly payment plan, is the
bliged to separate this tax and make separate receipts for the purchaser

of these contract lots or should he insist on the seller padvi.ng the tax on the whole
:“the?y appear on the tax lists leaving the item to be adjusted between buyer and
er

Second: Where property is sold under or hly pay and
mpﬂmilliﬂldltr.gmwm mbimmwldiercmptiw?"ph

I
We shall first discuss the d question contained in your letter,

The statute provides for the following exemptions from taxation:
Three thousand dollars in actual value to any honorably discharged union sol-
dier, sailor, or marine of the Mexican War or the war of th’; rebellion ;

“thousand eight hundred dollars in actual value of any honorably dischar
soldier, sailor or marine of the war with Spain, Chinese relief upezltitm Mﬁ
Philippine insurrection;

Five hundred dollars to any honorably discharged soldier, sailor, marine or nurse
of the war with Germany,

e statute also pro u!wummmmthcwi& of any such soldier, sailor
or marine where she is living with her husband and he has not otherwise received
'h..h.n ion is also allowed to ma widow remaining rried, and inor
is a unma to a m

4 s g st g sl e g g by
‘When a purchaser of real estate under a contract takes possession thereof, he is
liable for the taxes accruing thereon after the purchase.

Miller v. Corey, 15 lowa_166;

Sherman v. v 2 M 2

National Suret ?n. v. Wolker, l{l':flé lowa 157;

Mitchell v. Mulet, 189 Towa 1150,
It is, therefore, our opinion that if the soldiers referred to in your second inquiry
purchased property under a contract of sale and took
time the tax is levied occupies the same, or receives

|
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from, he is the owner of the property within the meaning of the taxation statute
and must pay the taxes that accrue thereon, and would be entitled to the soldiers'
exemption on said property at the time the assessment is made.

However, if the contract entered into between the .lll-cg_cd vendor and purchaser
is not a good faith contract of purchase, but is ml.?er into for the sole purpose
of providing a subterfuge to evade the plain provisions of the taxation statute,
then the taxes should be paid by the alleged vendor and the so-called purchaser
would not be entitled to the exemption. h H

This is a matter, however, that must be determined under the peculiar facts of
each case.

n' " .
lghlhmbeldbylheSuprmCourtthawacualnmofll.ndhubeenu-
,g,edummndparuoilhem:temw “, to the a
and the levy of the tax thereon, the treasurer is not required 1o scparate the tax
and accept the payment of a part thereof and issue separate receipts therefor,
MecClintock v. Sutherland, 35 Towa 487 ;
Cone v. Wood, 108 lowa 260;
Shaw v. Orr, 30 Towa 360,
However, the Legislature enacted a statute pmcri:ing the prwfedurel to bte l;:l-
i i apportionment of the taxes when a tract of real estate has
w;mndm semr::g mmpp:‘ one item of property, and thereafter and before the
tax is paid the title to different portions of said real estate becomes vested in dif-
ferent parties in severalty, and the said owners are unable to agree as to what
portion of the total tax each portion of the real estate should bear. .Thc meﬂ:lud
prescribed in the statute is to file with the board of supervisors a written applica-
tion for the apportionment of such tax and the service of notice upon the inter-
ested parties who do not appear voluntarily. It also provides for an appeal to the
district court by any party who may be aggrieved by the order of apportionment.
Chapter 350 of the Code, 1924, Sections 7297 to 7304, both i_nclu.livf.

A careful reading of the statute will fully answer the first inquiry contained in
your letter.

PUBLIC FUNDS: Constitutionality and operation of Brookhart-Lovrien Bill, dis-

cussed, .

March 27, 1925. Gowernor of Iowa: This department is in receipt of your re-
quest for an official opinion. For convenience we quote your request at length, It
is in words as follows:

“There has been_ submitted to me for approval House File No. 129 by Lovrien,

and | desire an opinion from on the following propositions:
i i House and the Senate retroactive? In other
mll.'dt.hl‘h:htbm visic tberda‘he licable to banks that have already failed and

re ro PP ,
are now in the hands of a receiver, or to banks that have failed wherein receiver

has not been appointed ?

2 1Is it the duty and obligation of the State T urer to collect $500,000.00

under this bill and invest it as provided therein immedi subsequent to the pas-
thereof, or does this bill contemplate raising this fund after the losses of
money have actually occurred 7"

“Does this bill apply to banks that have already failed and are now in the hands
of a receiver for the purpose of liquidating the affairs of such bank. It is clear
this act is not retroactive. It is elementary that statutes have a prospective
il not a retroactive effect. It is only when the statute expressly provides that it



52 REPORT OF THE ATTORNEY GENERAL

State v. lowa Telephone Company, 175 lowa 607 ;

Sawyer v. Steinman, 148 lowa 610;
Elks ©. Conn, 186 Jowa 48;
Farmers Cooperative Creamery Co. v. lowa State Ins. Co, 112 lowa 608 ;
Mclntosh v, Kilbowrne, 37 lown 420; .
Losier v. Hale, 10 lowa 470;
Forsyth v. Kipley, 2 G. Greene 181,

The effective portion of this statute is contained in Section 4 which Pprovides
“whenever a dépository bank is placed in the hands of a receiver for liquidation™.
It is apparent that this applies to banks placed in the hands of a receiver after the
muktieﬂ'a:llndnottohauksphmdinlhchandlolamiverprinrtomg
taking effect of the act. This result is more apparent when we take into considera-
tion the provisions of the original bill. Section 11 of the original bill expressly
provided that the act should apply to public funds in banks “now in the hands of
a receiver where no distribution of assets has been made.” This section and pro-
visions were entirely stricken out by the committee. The intention of the com-
mittee is apparemt that the hould have a prospective and not a retroactive
effect.

Does this statute apply to banks now closed but for which banks a receiver has
not been appointed. As will have been noted, this statute has a prospective and
not a retroactive effect. It will not apply so as to affect rights vested prior to its
taking effect. The title to this act provides among other things “a method for the
payment of public funds in banks which have since become insolvent.” This means
banks which have become insolvent from and after the taking effect of the act
and which are closed and placed in the hands of a receiver, While the language
of this act is not clear and there are some conflicting provisions, we are convinced
that it will not apply to banks which are closed and which cease to do a general
banking business as provided by the Constitution of Towa prior to the actual tak-
ing effect of the act. Take the statute by its four corners and observe that jt
amends all of the statutes relating to the deposit of public funds. For example,
observe that Section 6 amends Section 139 of the Code, 1924, by vesting in the
Executive Council the power and the duty of fixing the limit to be deposited in
banks by the Treasurer of State. Compare this with the provision contained in
Section 4 to the effect that the act only applies to “public funds deposited by au-
thority of and in conformity with the direction of the legal governing council or
board as is by law charged with the duty of selecting depository banks for said
funds and fixing the amount thereof”. In order that the state may secure the
advantages of this act it must therefore conform to the provisions of Section I
and make its deposits within the limits fixed by the Executive Council of Towa.

What we have said relative to the state applies likewise to school districts,—see
Section 7 of the aet. It applies likewise to townships,—see Section 8 of the act.
Wemtheretouotthcopiuimthuthi:mudmmanlytumyhnkwm
is closed, whdh:rintbchandsnfnmﬁverormtpﬁorhﬂnllmdmd
the act. Observe in this connection that a bank ceases to be a bank at once it
ceases to make specie payments upon demand. Constitution of Towa, Article VIII,
Section 11, Therefore, when a bank ceases to make specie payments within the
meaning ollheCm&mhnmdisdoudaﬂutheukiugeﬁeﬂo!lheut.de—
posits in such bank will be subject to the provisions of the act.

Is it the duty and obligation of the State Treasurer to collect $500,000.00 under
mhunmdhmiuumﬂuﬁuﬁnwawywbmtmw
nllhcm.wdm!hebﬂmwhhnhhsﬂthfudlﬂuﬁumd
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money have actually occurred. The act is not entirely clear. Some of its terms
are conflicting and gt first blush would give rise to the impression that there must
e created by the State Treasurer a sinking fund of not less than $500,00000. We
believe, however, that a more careful reading of the act will clearly demonstrate
the fallacy of this impression. y ‘
Let us take this act by its four corners to determine what is really imtended. The
of the act is to provide a security for the public revenues af the several
public bodies of this state. In the exercise of its police jurisdiction, the Legislature
is attempting to provide for the security of not only its own revenues but the
revenues of each and every political subdivision within its four walls. It is not
1o be d that the Legisl would create a fund of §500,000.00 to lie unosed
in the state treasury unless there was some reason for so doing. On the other
hand, it is to be assumed that the fund to be collected by the State Treasurer would
only be collected as the ity therefor should arise. ’ ;
Section 4 of the act provides in sub that wi a dep ¥ bank is
placed in the hands of a receiver for liquidation that the Superintendent of Bank-
ing of Towa shall certify the list of public deposits therein and as approved by the
court to the Treasurer of State. The act then provides that “the Treasurer of State
shall therenpon simultaneously divert all interest coming into his hands from state
deposits and deposit the same in said sinking fund and shall isswe an order to the
county treasurers of the several counties directing them to collect from the de-
pository banks the interest upon all public deposits * * * and it shall then be-
come the duty of all depository banks to pay such interest to the county treasurers
* & * and to the Treasurer of State” The bill then further provides “the
diversion of funds shall continue until such claims are paid and it shall then be
the duty of the Treasurer of State to discontinue such diversions of interest
# & * and to so notify the county treasurers * *”. This section is the heart
of the hill. It provides as to what funds shall be protected and the method of se-
curing the money to pay the claims in the event of loss. Sections 1, 2 and 3 are

being received by the Treasurer of State a sufficient fund to pay the claims actually
and filed as stated,
be said, however, that Section 1 is in conflict with Section 4. If in con-
Section 4 it must give way thereto, Section 4 is specific. Section 1 is
4 provides when the Treasurer of State can issue a call and
Il must be raised.  Section 1 provides that “at no time shall any call
t for the collection of such funds or diversion of interest be commenced
is a balance on hand in such fund of more than $300,000,00. In other
rer cannot issue the call if he has $500,000.00 on hand. He can,
. call unless he has claims on hand as provided in Section 4. What
the provision as contained in Section 1?7 The reason is apparent.
te contemplates that the State Treasurer shall be subrogated to the rights
] hat

SPITIETHIE.
*sgiééziiaa
mg-—l g9
MR

local bodies and t all dividends which otherwise would go to the local
bodies shall go to the Treasurer of State and shall be deposited in the sinking
fund. The necessary result being that there will accumulate in the sinking fund a
considerable sum of money. iuumi:h!mdbly'ruh&cm_o!
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$500,000.00, It is a k of the that no p is made for the return
of these dividends to the several counties pro rata rather than have the limitation
of $500,000.00 placed thereon as stated. This, in my judgment should be cured by
an amendment to the statute, but as it has nothing to do with the answer to your
question, we will say nothing more about it. Section 2 is the most confusing of
all the provisions of the act. This provides for the diversion of the funds. How-
ever, this statute cannot be construed as a diversion of all interest. If it is 1o
be so construed, then there is mo provision for a stoppage. In other words, all
interest would be paid to the State Treasurer. Such a construction can not be
placed upon the statute, This section is in the nature of a preamble and is made
necessary solely to provide limitations upon the payment of interest into the general
funds of the state, the county, the school district and the township. It has nothing
to do with the question as to when the diversion shall commence and when it shall
cease. Section 4 is controlling on these propositions. P

It is therefore the opinion of this department that the Treasurer of State under
this statute will have no authority or power to divert the interest from the regular
channels nor will such interest be diverted from the regular channels unless there
be filed with the Treasurer of State claims properly approved, and then only for
such a length of time as will raise a sufficient sum to equal the claims actually
approved and filed with such Treasurer.

We have asked Mr. Lovrien, the author of this bill, to express for our use his
impressions with reference thereto, together with a history of the enactment of
the statute. We subjoin hereto as Exhibit A a copy of his report to this de-
partment.

INSANE PATIENTS. The care of a person transferred from the psychopathic
hmri_tnl to the State hospital for the insane should be paid for by the county
of his residence, otherwise 1o be considered a state case.

March 27, 1925, Secretary, lowa State Board of Education: We have received
your letter of March 20th, 1925, submitting to this department an inquiry as to the
construction of certain statutes of the state. Your letter is as follows:

“A part of a letter that Dr, Samuel T. Orton, Director of the State Psychopathic
Hospital wrote to me on March 16, 1925, regarding Miss Doris Shaw, is as follows:

‘Some time ago we received a patient from Davenport, who was obviously seri-
ously in need of state hospital care and we sent her to the hospital at Mt. sant
as a Scott County patient.  Our information was that she had IR«! in Scott County
from July, 1923 until October, 1924, and while living there was under treatment in
the Chiropractic Sanitarium,

it 3 CONC B 8 Dle TEAE J'thhlilr-ﬂ?*ah
the Attorney General and get an opinion from him

future cases as may arise, .
‘While with us Miss Shaw was a private case so that the question of her settle-
ment while in residence here m?ot u::]ud.’m
o pter 197, of the Code, 1924, the Medical
Director, the Assistant Medical Director, and one of the members of the i
staff of the State Psychopathic Hospital, have the authority under certain -
tions, to send a patient to a State Hospital for
“Is a person, who has been a patient in the State Psvchopathic Hospital, when

transferred by the authorities thereof to a hospital for the insane, a private or a
“tate case?”

Section 3581 of the Code of 1924, provides that the necessary and legal corts
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penses attending the arrest, care, investigation, commitment, and support
::i:?nmg person committed to a state hospital shall be paid:
L. By the county in which such person has a legal settlement, or
3: By the state when such person has no legal settlement in this state, or when

t is unknown. b3udl
’.‘:xml::lleiz:nﬂu of any person found insane who is an inmate of any state institu-
tion shall be that existing at the time of admi.ss_iou thereto. :

We believe your inquiry should be answered in the I:ollomn_g way:

That if the person transferred from the psychopathic hospital to the state hut-
pital has his residence in lowa, the cost of his care and support should be paid
by the county of his residence; otherwise, it shonld be considered a state case and

the cost thereof paid by the board of control.

HIGHWAYS—FEDERAL AID: The requirements made by the State in order
to secure Federal aid discussed. -

March 30, 1925. Speaker of the House of Representatives: “_n'r: desire W ac-
knowledge receipt of your letter of March 21, 1925 asking this d.epartmnt to
prepare an opinion upon three questions contained therein. Your letter is as follows:

“You are requested, for the benefit of members of the House interested in road

i to give an opinion on the following propositions in connection wit
:E:th;ei;'il;!uio# is rcqn?rzd to be adopted by the State of Iowa to comply with
‘lhi Feg:g! lhrtl:‘ Fec!e’;n;\a'igbmy Act require that the State Highway Commission
have entire control of the maintenance of the Primary Road Slrum? )

“If so. will the following amendment to the law comply -'nth at requil:ymnt.

“Amend Section 4736 b strikriélg from lli.;s 13 the words, “hard surfaced", and in-

i thereof, the word, “primary”.

2 E“:hieiﬂl’aw in relation to the )i’rimary Road System of the State of Towa is
changed by adding thereto the following provision, will that comply with the ﬂ;
rements of the said Federal Highway Act, and particularly with Section
grreof. which provides that the funds of the state for primary road purposes

shall be under the direct control of the State Highway Department?

“The ested amendment is as follows: g ;

Section ; The primary road fund is hereby divided into two accounts, to-wit:
the state primary road account and the county allotment primary road account.
The state primary road account w?:ist ‘h%f all me{:l r:?dmu:h;:: the w;m‘t;

the federal government for )
mmfmi state fnnd:um be set aside by the State Highway mission
the primary road fund, before said fund is allotted amc:;g the counties. The

.rﬂmeu'u primary road account shall consist of all other moneys credited
; road fund and shall be allotted to the various counties of the state
the area of the county bears to the total area of the state. Each

road account shall h_nzn_rdod only in said county.
if the amendment provided in Paragraph 2 becomes ef-
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ized to discharge to the satisfaction of the Sccretary of Agriculture the duties
herein required.”
also

“The term ‘State funds' includes for the purpose of this act funds raised under
the authority of the state, or any political or other subdivision thereof, and made
available for expenditure under direct control of the State Highway Department.”

It necessarily follows that the funds made available by the state must be avail-
able for expenditure under the direct control of the Iowa State Highway Com-
mission. It may be interesting to know that the same phrase appears in Section 7
of such act. It is important, therefore, to consider the meaning of this phrase,

The word “direct” is an adjective and has been defined by the courts as follows:

1 diate ; i diate or proxi as distinguished from ‘remote’; express;
free from intervening agencies or conditions; hence characterized by immediateness
of relation or action.” 18 Corpus Juris, 1043,

The word “control” as a noun means:

“The act of superintending; care and foresight for the purpose of directing
and with authority to direct, power to restrain; restraining or directing influence ;
resugling power. [t is sometimes employed or used as equivalent to, if not synony-
mous with, management.” 13 Corpus Juris, 837,

The following quotation from a decision of the Supreme Court of the State
of California may be interesting: (McCarthy v. Board of Supervisors, 15 Calif,
App. 579),

“The work is to be done, not simply under the ‘supervision’, but also under the
‘control’ of the surveyor. ‘Supervision'_implies oversight and direction. ‘Control’
must have been used to authorize additional power, such as is contained in one
of its definitions, "to exercise a restraining or governing influence over, to -
late! How could the surwﬁnr govern or regulate the construction of the b%!
without a supervision-over the employment of labor the purchase of material?
He could supervise the str by directing its completion in accordance
the plans and specifications. He could not ‘control’ it without a directing power
as to the cost, This power manifestly could not be exercised without the privilege
of employing the labor and purchasing the material”

Before reaching our ultimate conclusions it is imperative that we call your at-
tention to the construction placed upon the Federal Aid Act by the Department
of Agriculture of the United States, After all is said and done it is the construc-
tion placed upon the statute by the Federal Government that is determinative of
the whole matter. The state cannot construe a federal statute so as to bind a
department of the federal government. 1f we are to accept the provisions of a
federal act to be administered by a federal agency we must accept the construction
of such federal act placed thereon by such federal agency in the absence of a de-
cision by the federal courts. This elementary rule governing the relationship ex-
isting between the state and the federal government is, therefore, of the first im-
portance.

Recently the Governor of lowa, the Honorable John Hammill, requested the
Department of Agriculture for an express opinion as to the construction placed upon
this statute by the federal government. The following quotation from the letter
received by the Governor from the Secretary of Agriculture dated Febroary 2,
1925, is conclusive. Among other things the Secretary of Agriculture says:

“It js the view of this department that legislation to correct the existing de-
ficlencies will involve such revision of the present law as will em the State
Highway Commission to determine the types of pavements, lem
inclymuithmtbemdnﬁtﬂmmnhwhhm
and Independ?tly of mbnbrﬁl:m rds. Also, the State Highway Com-

mission be empowered all roads i with federal-aid and
absolutely to control nﬂ-w&m!w-uﬂm ‘maintenance and it

g835
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should be provided with sufficient funds under its control for carrying on both the
construction program and the maintenance work required.”

In a letter from the Department of Agriculture to the Iowa State Highway
Commission dated February 28, 1925, we find the following:

“In order to fully mect the irements of the Federal Highway Act, it is es-
sential that the State Hiaﬁwaynﬁpmmnl be given full jurisdicu):m and’conlrol,
both for construction and maintenance, over the system of highways within the
State on which Federal aid funds will be expended, and such jurisdiction and con-

ily should d to and include the selection of the roads to be im-
proved ; the determination of the types of improvements to be made; the making
of surveys and the preparation of plans, specifications and estimates; the adver-
nsement and award of contract; and the supervision and direction of all construc-
tion and maintenance work. There should also be Im\'idcd state funds under the
direct control of the State Higl:]way Dcdpanment adequate for carrying out all of
the foregoing activities. The bill would not vest the State Highway Commission
with powers in excess of the foregoing requirements.”

Section 12 of the Federal Aid Act supports the construction thus placed upon
the statute. This section reads as follows:

“That the construction and reconstruction of the highways or parts of highways
under the provisions of this Act, and all ts, plans, speci i and esti-
mates relating thereto shall be undertaken by the State Highway Departments
subject to the apzrovai of the Secretary of Agriculture. The construction and re-
gonstruction work and labor in each state shall be done in accordance with its
laws and under the direct supervision of the State Highway Department, subject
1o the inspection and approval of the Secretary of Agriculture and in accordance
with the rules and regulations pursuant to this Act”

With these observations we take up in order the questions submitted by you,
The first question is:

Does the Federal Highway Act require that the State Highway Commission have
entire control of the maintenance of the primary road system?

You are advised that under the construction placed upon the statute by the Sec-
retary of Agriculture and with which construction we agree, the Federal Statute
requires that the Towa State Highway Commission or some other state agency
provided by the state of Towa, shall have entiré contrel of the maint of the
primary road system.

You are further advised that it is our opinion that the amendment suggested
will not meet the requirements of the Federal Act. The laws of Towa should pro-
vide expressly for the maintenance of the primary road system under the direct
control of the lowa State Highway Commission and should provide sufficient funds
for expenditure under the direct control of such commission for such purpose.

The second question submitted by you is in words as follows:

If the law in relation to the Primary Road System of the State of Iowa is
by adding thereto the following provision, will that comply with the re-

of the said Federal Highway Act, and particularly with Section 7

, which provides that the funds of the state for primary road purposes
be under the direct control of the State Highway Department?
amendment is as follows:

Section 7. The primary road fund is hereby divided into two accounts, to-wit:
the state primary road account and the county allotment primary road account.
The state primary road shall ist of all received by the state
each year from the federal government for the i vement of highways and an

{

gm of state § 1o be set aside by State Highway

ission
m the pri road fund, before said fund is allotted the ties. The .
commty Wllotment. primiary road sccoant shall consist of all ofher moneys evedited
the primary road fund and shall be allotted to the various counties of the state
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in the ratio that the area of the county bears to the total area of the state. Each
county's allotment primary road account shall be expended only in said county.

This question must be answered in the negative. In so answering it, however,
we desire to make the following observations. The state of lowa must, if
accepts the federal aid, comply with the requirements of the federal government.
This is elementary. The Department of Agriculture has said what must be done
by the state. The state must vest in the Iowa State Highway Commission or some
other designated agency the direct control of the expenditure of the funds. This
amendment does not vest such control in the Iowa State Highway Commission.

The third question submitted by you is in words as follows:

Will it be sufficient if the amendment provided in Paragraph 2 becomes effective
November 1, 19267

You are advised that Paragraph 5 of House Roll No. 9859 of the 67th Congress
of the United States provides in words as follows:

“Section 24 of the Act entitled 'An Act to amend the Act entitled “An Act to
provide that the United States shall aid the States in the construction of rural post
roads, and for other purposes,”' approved November 9, 1921, is amended to read
as follows: “That in any State where the existing constitution or laws will not
permit the State to provide revenues for the construction, reconstruction, or main-
tenance of highways, the Secretary of Agriculture shall continue to' approve proj-
ects for said State until five years after November 9, 1921, if he shall find that
said State has complied with the provisions of this ‘Act in so far as its existing
constitution and laws will permit” "

It follows that the Secretary of Agriculture is directed by the act to approve
projects until November 9, 1926 “if he shall find said state has complied in so far
as its existing comstitution and laws will permit”. This, we believe, answers the

question,

COUNTIES—COURT EXPENSE FUND: The County court expense fund can-
not be used to pay the salaries of the sheriff, county attorney or county clerk,
April 4, 1925, County Attorney, Leon, Jowa: We wish to acknowledge receipt

of your favor of the 24th requesting the opinion of this department as to whether

or not the salaries of the county attorney, sheriff and clerk of the district court can
be paid from the Court Expense Fund.

Section 7172, Code of lowa, 1924, provides for the creation of a Court Expense
Fund. This section in part reads: ;

“In county whe: reason dinary litigation rates
I*.erain.;::zd !or,urdin':'rywmunnr r::en?u"‘::e imdu:nml::.:lm:lm tou;w
same, the Board of Supervisors may create an additional fund to be known as a
Court Expense Fund, and may levy for such fund such 5

munrytomyaﬂmnexgcmud\a to the county. Such fund shall
for no other purpose, and the levy therefor shall be dispensed with when th
to

authorized levy for the ordinary county revenue is sufficient to meet the necessary
county itures, including such court expenses. * * **

Section 5235, Code of Iowa, 1924, provides that salaries of the county attorney,
clerk of the district conrt and the sheriff shall be paid from the county general
fund. ¥

We are of the opinion that it was plainly intended by the legislature that the
Court Expense Fund should be used solely to pay the expenses of unusual litiga-
tion for which the county was chargeable, and that it was not contemplated this
fund could be used to pay salaries of any county officials. The legislature care-
z ﬁmﬂt&maf&%%%ﬂﬂiﬁh-m_mw

5
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“Such fund shall be used for no other purpose.”
And when the emergency or unusual litigation ing cha
:_ble to the county has ceased to exist, then the court expense fund is 'to be dis;‘::
We.au of the opinion, therefore, that the salaries of the sheri
and clerk of the district court cannot be paid from the Court E:g;n?;u;‘t:n:mm

EXAMINATION: Auditor has authorit i it
hority to send exa
of less than three thousand population to install presc’:;m’ar:g s::?!ir:?ds;a:;::

of accounting. "
..mA'W:ns& ‘mp,_.,,.“ Awditor of State: We have received your letter of April 4, 1925
5 riment to prepare an opini & = J

stated as follows: pinion upon the question which you have

“] find Section 111, Code, 1924, provides that ‘The Auditor
c ! is
:jber e;-o s;ﬂ:;mumﬁ:a of blanks and forms for the _l‘i‘n;ncia;) m?.::.f':mwu
u%er.l:q e 'hi“m"tr. city and town offices including offices of cities acting
that Section 112 of the Code says ‘It shall be th i

each ml:ltyf city and town officer to install and ase in his office nl :}f:li;:ﬂﬂgg ::i?org:
books m“ orms so prescribed for his office, State examiners are charged with the

ecific duty to assist all such officers in installing said system’,
ms;f;;m:o 121’".;3.‘ ::; g?::sg;‘\;?_ the Auditor of State authority to send examin-

.1_ cilild.il!g A mg' :ﬂ ?uhhon of three thousand or more, in-

A secure an opinion from your department as to hether, i

S e o, o, St b amy sy oot ket o e
o ol il oo n for the purpose _of installing pre-

It is our opinion that the Auditor of State has authority i

to send examine
:_ﬁu and towns of less than three thousand population for the purpose of 'mml“ ‘I?
n% ;:m'bd and uniform systems of accounting.
the statute a town is defined as a munici i i
| pal ‘corporation having a -

tion of less than two thousand. Acﬂymyhnamhﬁnuoftw:thl::;p::!

ddiss 1

.mmmmku_ilthelp«i&cdmo!mhmum,dtymdtowuuﬁmta
utsaﬁuammofmfmbohandfmmcﬁuby

ners are charged with the i
huh e specific duty of assisting all such officers
mm.medﬁuuylpplieamaiﬁumdmarmrdleuof&a
; . Wb mﬂ.‘
ﬂ;w.#nlmwmmmhAma!&au?mdmn\huam

April 21, 1925. Auditor of State: We have received your letter asking this de-

rm;:mrgmwiﬂonmlhmﬁmwﬁkhmhumudﬂ!m

-A short time ago we talked in s
wmm . to the s ond m “&'H m‘"‘“’ﬁ ﬁll_ Pg‘mem- made in
A e Enme. lnm (Eonve;t of the cﬁia%’i@ﬁi Rage, Hiae-

sectian Intiutlons and bave s reply Feori he peruminer inquirng it these were

‘¢ a reply from him under date of March 8th, copy of

:
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which 1 enclosed, We question particularly whether such appropriations are
proper, especially when the prowi;i‘::ns of l9’3fl Code, Section 5256 and 5257 are
taken into copsideration, 4

“T would appreciate your informing us in regard to the propriety of these ap-
propriations ﬁ;r the subjects stated at your earliest convenience.”

For the purpose of getting a clear understanding of the question you have sub-
mitted, we will copy in this opinion the letter of J. L. Israel, relating to the ap-
propriations for the certain boys and girls homes made by the board of super-
VISOTS.

“Your letter of March 5th in regard to payments made to different institutions
received, They are as follows:

Boys & Girls Home
The St. Anthony Orphanage
Florence Crittendon Home

The comty.pays the Boys and Girls Home, $5/000.00 the St. Anthon

s count s the s an ir| ome T 3 ¥
Orphanage Sl,(.g{ll the rence Crittendon l‘ﬁme Lt&ﬂiuﬂ'x Convent of the
Good Shepherd®$250.00. We are informed that the St. Anthony’s Orp and
the Convent of the Good Shepherd are seetarian institutions, we are further in-
formed that the Boys and Girls Home and the St. Anthony Orphanage takes care
of the boys and girls of the county without any additional expense to the county
and file monthly reports of the number, We have made inquiries for these reports
but so far have been unable to get hold of them, . . Y

*On April 4, 1923, the board entered the following resolution covering these in-
stitutions: ‘Resolved that in lieu of all claims growing out of or that may result
from the care of counii‘char es or other persons for whom tl_:e__quty might be-
come liable, that there be and there hereby is allowed to ! g named. in-
stitutions to be paid in quarterly instaliments during the calendar year of 1923,
the following sums to-wit:

The St. Anthon Drsronnu L Ry T RN 4 et £ 1 ety ek

The Florence Crittendon Home. ... 1

The Good Shepherd Home....liiiiiioionn, PR ERL AT AL B 1
and it is further resolved that the county auditor be and he is hereby instructed
to issue warrants on proper funds in accordance with the terms of this resolution.
There was a resolution made several years ago similar to the above covering the
Bn?n and Girls Home, stk

“Tn fooking through the minutes of 1924 today we find a similar resolution as
above fixing the same amounts to be paid these institutions, except as to the Boys
and Girls Home which it does not mention."

Section 5256 of the Code, 1924, reads as follows:

“Public money shall not be appropriated, given, or loaned the co te au-
thorities of any county or township, to or in favor of any institution, s , asso-
ciation, or object which is under ecclesiastical or sectarian management or control.”

We are of the opinion that under the provisions of the section just quoted, the
allowances of $1,00000 to St. Anthony's Orphanage and $250.00 to the Convent of
the Good Shepherd are absolutely null and void because they are sectarian institu-
tions.

Sections 3653 and 3654 provide for the maintenance of detention homes and

hools for dependent, neglected and delinquent children in counties having a popula-
tion of more than 40,000 and providing for a tax of one mill for the maintenance
thereof and paying the salary and expenses.

Section 3655 reads as follows:

“The board of control shall duﬂilg'mte and approve the institutions to which sach
children may be legally committed and shall have supervision and right of visita-
tion and inspection at all times over all such institutions”

These sections undoubtedly anthorize the expenditure of the fund raised by such
a tax for the support of such children in a private institution with the one limita-

tion that no movey shall be appropriated, given, or loaned to or in faver of any
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institution, school, association or object under ecclesiastical or sectarian manage-
ment or control.

However, we believe that the payment of such funds must be based upon the
reasonable value of the services actually rendered. Bills should be properly item-
ized, sworn to and submitted to the board. ” The law does not contemplate that &ny
sum, regardless of the value of the services rendered, may be appropriated for and
paid to said institutions. The procedure pointed out hercin should be followed in
all such cases.

CITIES AND TOWNS: Cost of making a plat and schedule for sewer outlet
to be paid from improvement fund where project does not pass city council.
April 21, 1925. Director of the Budget: You bave requested us to prepare an

gpinion upon a quest lating to the icipal law of the State, which was sub-

mitted to your department by J. O. Gregg, City Manager of Iowa Falls, The letter
of Mr. Gregg is as follows:

“Will you please advise or furnish the necessary legal form oceedings, f
the mrmi‘::‘ of %e-rnr outlet and Disposal Pgm.y TR v i

“This city made no arrangement nor anticipated any expenditure al this
line, when we made the budget last August, but the construction ofga ueu:s dl:l'l
here this will nec te the extension of Sewer out-let, and just how
we are to proceed under the new budget law is just not clear to us.

“The estimated cost of same is about $100000. And the expense of plans and
schedule for same would be about $4,000. Should the bids for same exceed our
gliia,bl: le?llﬁ m?u :hc al:o:‘l: als:wam. l!owau'I: we tg hg:Lly pay for the En-

, which as I interpret the
n’?::m ' pgio!; ) ::-e ::I‘C,:‘fﬁhgﬁ:;:; ‘u:lmr: plans and schedule to be prepared
majority of 1 efits strict object, which 1 rtai i

can we legally proceed with the imprul\:emmt?"’ o i g
The portion of the budget law which relates to public contracts and bonds is

embodied in Chapter 23 of the Code, Sections 351 to 367, both inclusive, A read-

ing of this Chapter will give all the information as to how to proceed in conduet-
ing the proceedings for the extension of the sewer outlet that is necessary,

The more serious question, however, is the second one contained therein, The
statement of facts is not clear or as complete as it might be, but as we understand

the question submitted, it is as follows: '

I the dings should be di d and the i vement should -
rmmd how can the city legall of the bl Mg e
or,

the expense of the pl and sched -
which will cost about $4, Sy g oy S
Section 5993 of the Code, 1924, provides that before the resolution of necessity is
introduced, the council shall prepare and file with the clerk a plat and schedule
showing the following facts:
boundaries of the district, if any;
o be improved ;
of such improvement ;
al 'it;‘emh tlhej:mpond
te o cost o improvement, stating the
type of construction md’l:iml of'mmia!when‘:d.n‘ s
ease the amount thereof which is estimated to assessed against

£977
s';;g

g

esti

ings-rnm-

it;
1

condition precedent to the introduction and consideration of the resolu-

f the Code, 1924, reads as follows:
the plat and schedule shall be paid from the improvement

&3
i

b
:
g
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Under the provisions of Section 5996 of the Code, at the time of the hearing
on the resolution of necessity, the city council may amend and pass, or pass the
resolution as proposed. However, if at the time set for the consideration thereni,
a remonstrance shall have been filed with the council, signed by sixty per cemt
of the property owners, and by the owners of seventy-five per cent of the property
subject to the resolution then be | d, except by unanimons
vote of the entire council.

It is quite apparent, we think, that the legislature sought, by the passage of Sec-
tion 5994, to make provision for the payment of the costs of making the plat and
schedule. Under the statute even though the council does not order the construction
of the sewer, the council must order the payment of the cost of making the plat
and schedule from the improvement fund. If no levy has been made for such
fund, the levy may be made in a subsequent year to pay the cost thereof.

Wealwnreoflheoplnioudutmdu&«tiouﬁﬁlofﬂ»etnde.wunum
be issued in anticipation of the amount to be received in the improvement fund,
and for that purpose the city council may issue certificates or bonds with interest

coupons. We have so held in an opinion prepared for your department on Feb-
ruary 17, 1925,

HIGHWAYS: In the improvement of highways the county is under no obliga-
tion to purchase additional right of way for the purpose of taking care of the
fences of the abutting owners.

April 23, 1925, Right of Way Engineer, lowa State Highway Commission: We
desire to acknowledge receipt of your letter of the 21st instant asking this depart-
ment to prepare an opinion upon the question which you have stated as follows:

“In Washington County in constructing our primary roads we bought sufficient
right of way to construct our slopes, wever, due to the nature of the soil the

ks have caved thus causing the fences at different points to fall into our road.

“I wish to ask whether the responsibility lies with the County and State and

whether we should go back and purchase additional right of way of the farmers
to take care of his fences."

It seems to be well settled that so far as the public highways are concerned the
owner of land adjoining a highway has no right to excavate on his own land or
to take any action that will interfere with the lateral support of the highway so
as to cause it to subside or render it unsafe for travel. 29 C. J. 547—Note 68 and
authorities cited therein.

However, no correlative duty rests upon the public to maintain the lateral sup-
port of the abutting property, State v. Rosenberger (N. Y.) 20 L. R. A. (n. &)
287. The rule is well expressed in the above case as follows:

“As between the proprietors of adjacent lands, neither proprietor may excavate
his own s0il 50 as to cause that of his neighbor to loosen and fall into the ex-
cavation. The right to lateral support is not so much an casement as it is a right
incident to the ownership of the respective lands. Ithuﬂlhnlhelm
of the doctrine in the case of a public street or highway will be somewhat Y.
In the case of adjacent Jandowners the right is only to the of the land in
mﬂ while in the case of the street or highway the improvement of
to fit it for its intended use as a public way, may tend to add to
Ihepemnmmlimtnnlmmo_f

It is further true that the icij
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This rule has been adopted by the Supreme Court of this state in the case of
Talcott Bros. v. City of Des Moines, 134 Iowa, 113.

The syllabus of this case contains the following statement: The rule of lateral
support obtaining between adjoining land owners does not prevail in favor of the
property owner against the municipal corporation owning the adjoining street.

We are, therefore, of the opinion that the county or state are under no obligation
under the law to purchase additional right of way for the purpose of taking care
of the fences built by the abutting property owners. However, we suggest that the
officers of the county and state should cooperate with the abutting property owners
in every way possible 10 so construct the highway and the fences as to cause as
little damage as possible to such owners.

MOTOR CARRIER: Certificates issued by the Railroad Commission for the
operation of motor carriers, under the provisions of Chapter 252, Code, 1924,
are still in force and effect unless revoked.

April 24, 1925, Secretary, Roilroad Commission: This department is in receipt
of your letter dated April 23, 1925, in which you propound the following inquiry:

“Will you please advise your opinion as to whether or not certificates of author-
ization to operate as motor carriers, which have been granted under the provisions

Chapter 252, Code of lowa, 1924, automatically become null and void upon the
g ffect of Honse Files Toa. 70 «

h

and d by the 41st e ssembly,

m“ such certificates of authoﬁntium{omrmmed uﬁfl:rnéh:pler ﬂi

Code of lowa, 1924, remain in effect until terminated by the Board under the
provisions of the law now in effect.”

House Files Nos, 379 and 380, enacted by the 41st General Assembly, repeal Chap-
ter 252 of the Code, 1924, relating to motor carriers. House File No. 380, how-
ever, is practically a tment of Chapter 252 of the Code, 1924, with the
exception of the revenue features of the law which were separately embodied in
House File No. 379. Sections 4, 5 and 6 of House File No. 380 are in practical
effect, with some changes, a re-enactment of Section 5097 of the Code, 1924, and re-
late to the issuance of certificates by the Board after hearing,

It is a generally recognized rule and one recognized in this state that when stat-
utes are repealed by acts which substantially retain the provisions of the old laws
the Latter are held not to have been destroyed or interrupted in their binding force
but that in practical operation and effect the new law is to be considered a con-
tingance of and modification of the old law rather than as an abrogation of the
old laws and the re-enactment of new ones. See Hancock v. District Towmship of
Ferry, 78 lowa 550. ) .

At is the view of this department that where certificates have been issued by the
Board of Railroad Commissioners for the operation of a motor carrier, under
Chapter 252 of the Code, 1924, the Commission should hold that such certificates
are still in force and effect unless the Board has for some legal cause revoked such
certificates, ®

TAXATION: Board of supervisors has no au to correct assessment and
where tax is voluntarily paid it cannot be recov back by the taxpayer.
April 28, 1925, County Attorncy, Glenwood, Jowa: This department is in re-
of your letter dated April 25, 1925, in which you request an opinion. Your
in words as follows:
“Let me put a concrete case for pinion on the question of the authority
mﬁugw&aurﬂyn}d. A taxpayer without
township,

it

Protest gives in $16,000 of foreign corporation stock to the assessor o
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makes no appearance before the equalization board and in due time without further
question pays the first half of the tax on the assessment. The stock was improp-
erly assessed as persomal property instead of momics and credits. The difference
in the amount of his tax was about $350.00. .

1. Has the board now authority to correct the assessment; that is, to change
to monies and credits? = a ;

2. Can the portion he has already voluntarily paid be now paid back to him?"

You are advised that the board of supervisors has no authority to correct the
assessment in question.

You are further advised that the tax once volmtarily paid cannot be recovered
back. For your information you are advised that the action of the local board
of review in classifying property for taxation purposes is final unless appealed
from. -Apparently the result will be to injure the taxpayer but the rules govern-
ing taxation are fixed and certain and cannot be varied from.

BUDGET LAW: The sections of the Budget Law relating to the transfer of
funds do not apply to township funds.

April 30, 1925. Director of the Budget: We desire 1o acknowledge receipt of
your letter of the 21st instant asking this department to prepare an opinion upon
the question as to whether or not the transfer of funds in townships would come
under the supervision of the director of the budget. The portion of the statute
relating to the t ary and per transfer of funds is embodied in Sections
387 and 388, which are a part of Chapter 24, Code of 1924, which deals entirely
with the local budget law.

This chapter relates alone to the levying of taxes by municipalities as therein
defined, and other subjects closely related thereto, As originally enacted the word
“municipality”, as used in this chapter, included townships. However, this statute
was amended so that the definition of “municipality”, as now found in the statute,
is as follows:

“The word *municipality’ shall mean the county, city, town, school district (other
than rural independent sehool district and school township divided into subdis
tricts) and all other public bodies or corporations that have power to levy or
certify a tax or form of money to be collected taxation, but shall not include
;ril’ytﬂl‘yrnimle district, township, road district or school township divided into sub-

ot

The above definition applies only to the provisions of the budget law as found
in this chapter, unless otherwise required by the context,

Tt is, therefore, our opinion that in view of the change in the statute eliminating
townships from the definition of municipality, Sections 387 and 388 of the Code,
1924, relating to the transfer of funds, being a part of said chapter, do not apply
to township funds. J

Therefore, we are of the opinion that the transfer of funds in townships would
not come under the supervision of the director of the budget.

RIVERS AND STREAMS: Title to abandoned river hed of a meandered stream
is in the State of Towa.

May 1, 1925, State Gome Warden, Fish and Game Department; You have re-
quested the opinion of this department upon the following proposition :

“We have a letter from Nevada, Towa, asking the status of the old channel of
the Skunk River, which as you know has been abandoned by the straightening of
the river bed through a new channel

“In ?himmuldthnoﬂdv«hdlﬁllbethemn!!hmld
as could be stocked with fish by this Department? Parts of the old bed are

‘cancellati
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matural springs and in that vicinity a i i -
ﬁ.‘:{thpmﬁﬂ:hmm ty are asking that additional stock

The first question presented by your request is as to whether or not the change
jn the channel of the stream would effect the rights of the riparian owners on the
old channel.

The law on this proposition is well settled that whereby a sudden, violent, ar-
tificial means, the channel of a river is changed, the title to the shore and bed of
the old channel is uneffected by the change and remains in the original owner.

Swith v. Mifler, 105 Towa, 688
Nebroska v, lowa, 143 U, §, 359, 361,

Therefore, where the old channel has been abandoned by means of a new arti-
ficial project to straighten the river bed, it is the opinion of this department that
the rights of the riparian owners upon the old channel are uneffected by the change.

Therefore, it is necessary to next determine the rights of the riparian owners
upon the channel of the Skunk river. The law is well settled in this State that
where a stream has been meandered by the United States government under the
direction and authority of the Department of the Interior, that the title to the
bed of such meandered stream is vested in the State of lowa.

MeManws v, Carmichael, 3 Towa 1;
Serrin v. Grefe, 67 lowa 197; and many other cases.

This department has been informed by the Secretary of State that the Skunk
river is not a meandered stream near Nevada, Towa, which is the point in question.
You are advised that it is the opinion of this department that under the anthorities
in this State, the title to the bed of the stream would not be in the State of lowa
where the stream has not been meandered, as is the case here, unless it can be
shown that the stream is navigable in fact. ¢

This is a matter of proof which would have to be determined from evidence
in the case. If mavigability in fact can be shown, it will be recognized as naviga-
bility in law, and as such the title to the bed would be regarded as vested in the
State of Towa.

McManus v. Carmichael, 3 lowa 1.

We do not believe from the facts stated that it can be shown that the Skunk
river is a navigable stream at the point in question. We are, therefore, of the
opinion that it cannot be considered as navigability in point of law.

If it is in fact non-navigable and has never been meandered, then you are ad-
?*w&"'%* hh: the law ufth&ﬁt;u that the title to the bed of the stream vests
n _ripar owners and the riparian owners hold the - y
" ks aomiess ) na s hold the title to the. thread

Compton v. Hites, 184 Towa 1074, A
jore, we are of the opinion, upon the facts stated that the title to the
channel of the stream is vested in the riparian owners and not in the State of
Towa, and that the State is without authority to stock the stream with game fish.

PUBLIC FUNDS: Board of supervisors does not need to reléase bonds for public
funds deposited after the enactment of the Brookhart-Lovrien Bill. In case
are kept, they shall be for the benefit of the State, Treasurer.

‘May B, 1925, County Attorney, Clinton, Jowa: This department is in receipt of
mi_mardnﬂl April 28 1925, in which you request an official opinion, Your
letter is in words as follows:

“Our county auditor bas asked me to write for your opinion regarding the
'mgtln-hnda iven in our County to guarantee the
County funds deposited with the by the County Treasurer. M. BRsas our
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County Auditor, had a letter from g C. McClune, Auditor of State, under date
of the 23d inst., in which he says ‘that in regard to cancelling the bonds that are
now in force will say that when this resolution is made a proper matter of record
and when the banks have filed the amount subject to for this on the deposit to
the County Treasurer according to the opinion of the Attorney General's office
the old bonds could be released’ Mr. Strohm wishes to know how these old bonds
could be released. That is, are the bonds released automatically when this resoly-
tion is passed by the Board of Supervisors or is there anything further that the
Board of Supervisors must do in order to release said bonds.”

You are advised that there is nothing in the law requiring the board of super-
visors to release the bonds given to secure public funds. The statute, in fact, pro-
vides that where such bonds are carried they shall be for the benefit of the state
treasurer upon payment to the county of the amount due. The county may con-
tinue the bonds or release them. The matter is wholly one up to the board of
supervisors of the county and unless the board expressly releases the bond, it is
not released,

SOLDIERS BONUS: Held under facts submitted that a woman was still the
wife of a deceased ex-service man,

May B, 1925. Secretary of Bonus Board: We wish to acknowledge receipt of
your favor of the 27th requesting the opinion of this department on Claim No,
73395, George F. Canny, deceased, The facts submitted by you are in substance
as follows:

Mrs. Sylvia Rock has filed the above claim with the Bonus Board as guardian
+ of Leonard F. Canny, lawful child of George F. Canny, ex-service man, deceased.
She is the divorced wife of the ex-service man and mother of the child in ques-
tion. Subsequent to his divorce from the claimant the ex-service man was again
married to Awilda Moore, with whom he was living at the time he entered the
service. Subsequent to his entering the service and without securing a divorce,
Awilda Canny went to Kansas City, Missouri, with one Peter Jackson and there a
marriage ceremony was performed between Jackson and Mrs. Canny; they have
since lived together as husband and wife. Upoen the above state of facts you sub-
mit the following question :

“Does the evidence submitted establish the question that Sylvia Rock, as guardian
of Leonard F. Canny, minor son of George F. Canny, deceased ex-service
is the proper beneficiary of any compensation payable under the provisions of Sec-
tion 4 of the Towa Soldiers' Bonus law ?"

Under the facts submitted by you, it is clear that Awilda Canny is still the lawful
wife of George F. Canny, deceased ex-service man. Her purported marriage to
Peter Jackson is of no legal force or effect, Under the provisions of Section 4,
Chapter 332, Laws of the Thirty-ninth General Assembly, the husband or wife,
child or children, etc, in the order named of the deceased ex-service man, are en-
titled to be paid the bencfits of the Act. There is no exception provided in the
chapter referred to, that would authorize the payment of the benefits of the Act
to Mrs. Sylvia Rock, guardian of Leonard F, Canny. The benefits must be paid
to those named in the Act in the order named “and none other”,

COUNTY: In counties where bridges have heen destroyed by flood, the Board
of Supervisors, upon roper resolution finding of the emer; ncy, may provide
for the construction of bridges, and authorize warrants for tE: yment, 1f the

. contracts were not let according to law, a su ent Board of Supervisors may
i e contractor and a settlement
upon a settlement; they replaced

cancel the warrants. Action was brought by
made in which warrants were issued based
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the first warrants issued and may be
in which the emergency was found.

May 11, 1925, County Attorney, Council Bluffs, lowa: This depil‘r!mmt |s in
receipt of your letter dated May 7, 1925, in which you request an official opinion.
For convenience your letter is quoted at length. It is in words as follows:

- iting to you at the very urgent request of the Board of Supervisors and
thcl(?ﬂn?;ltéugginee}: Folio“'ingry the settlement and adjustment of the Wickham
Bridge & Pipe Co. case against the county in which we stipulated for judgment in
the sum of appreximately $32,000,00, warrants were drawn by the County Auditor
on the bridge fund in payment of said judgment. You will recall that originally
warrants had been issued to the Wickham Bridge & Pipe Co. in payment for the
work and that these warrants had been stamped for lack of funds and were after-
wards cancelled. Prior to the issuance of the original warrants there was a resolu-
tion of necessity passed which recited that the work was emergency work and was
made necessary by reason of floods, etc. When the warrant was given, huwz_\‘-"er.
on the bridge fund in payment of the judgment, there were funds in the bridge
fund to pay the warrant and it has been paid. Tf'us, with wnrk‘alread{ contracted
for, entirely uses up the collectible revenue for the current year in the bridge fundi
1 have a lengthy statement from the County Engineer setting forth the program o
bridge work which they had contemplated for this year. It appears from his state-
ment that much of the necessary repairs had been postponed since 1923 on “m“;lﬁ
of considerable work caused by floods, etc. and that consequently many of ¢ cel
bridges in the county are in dangerous condition and badly in need of repairs an
that they are hridges on school bus routes and mail routes and_!ha\ unless some-
means can be devised those roads will have to be closed to traffic. Horeover,‘tll:e
Board had gone ahead in contemplation of this program and had ordered mater:aﬁ.’
some of which is enroute and some of which Has been delivered. The engineer te
me that there has been delivered abont $11,000.00 worth and that there is npprc;lxi-
mately $9,000.00 more material either enroute or ordered. This was done w u&l
they were not expecting this $32,000.00 would be paid out of the bridge fund an
that came after their other plans and contracts had been made. Ui

“It oceurs to me and I think iyou will agree with me, that the m“?: pn:i .i
Wickham people in settlement of the judgment was no different .lltan the or |;'|'|:f
warrants and that it was for emergency purposes n.ndg.r their original resolution oi
necessity and it seems to me that it should come within the exception to the p;'ovl-
sions of the so-called Tuck law and that the Board should have available the ?,o -
lectible revenues for the current year over and above the amount paid on that
i g ion wi 1 did not feel that I should

iew of your connection with the case, however. not feel tha
:.dlrli:eﬁh?ﬁoa?: to do this without your sanction. l‘y own suggestion is that this
money paid on the Wickham judgment should be treated as money paid for e;nera
gency work, thereby leaving the current collectible revenues in the bridge %:d
available for ordinary repairs. Will you kindly advise me whether that mct“u
of handling the situation meets with your approval and in your opinion comp
with the law.” .

Chapter 104 of the Acts of the 40th General Assembly plwfs a limitation on the
expenditures which may be made by counties and county officers for county pur-
poses.  This statute provides in substance that it shall be unlawful for any county
in a given year to expend from any county fund in excess of an amount equal to
the legally collectible revenue in said fund for said year. There is provided, how-
ever, an exception, namely: .

i brid, buildi destroyed by fire or flood or other
m@or;ixmmdrg;::l&r“n:mges i incmm ’“:d' in mnm:dion with the operation of
conrts.” } !
The facts in this case are that in Pottawattamie County, in the year 1924, a
number of bridges were destroyed by food. The Board of Supervisors realizing
this situation entered a proper resolution finding the existence of the emergency.

ged to the expenditure for the year
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In this resolution, provision was made for the construction of bridges to meet the
emergency. The bridges were constructed and warrants issued for the payment
of the work. Subsequently, and in the year 1925, an investigation was made and
it was found that the Board of Supervisors in letting contracts for the construction
of the bridges had not complied with the law. The Board of Supervisors upon
learning this adopted a resolution cancelling the warrants, which was proper.

Subsequently, the contractor brought an action in the District Court of Potta-
wattamie County for the purpose of compelling payment, This action was subse-
quently settled upon a reduction in the contract price of a very considerable sum,
New warrants were then issued in lieu of the old ones, which were surrendered.

The guestion arises, as to whether or not the exemption which unquestionably
would attach to the old warrants, attaches to the new. The new warrants simply
replace the old, and are to be charged to the expenditures for the year 1924.

It must not be understood that interest would be allowed from the date of the
old warrants for the very simple reason that the agreement provides that there
should be no charge for interest. Therefore, so far as the expenditures from the
bridge fund for the year 1925 are concerned, Pottawattamie County has a perfect
right to expend an amount equal to the legally collectible revenues for the year
1925 without regard to expenditures made for the year 1924.

The true rule for the government of all public officials is that actual expenditures
for a given year must not exceed the legally collectible revenues for such year.

Some confusion has arisen in the application of this statute because of the other
provisions of the law to the effect that warrants outstanding shall be paid from
funds later collected. This provision, of course, has nothing to do with the act
to which 1 have referred,

SCHOOLS: A school district must pay the tuition for nine months to an adjoini
corporation. even though the corporation of a child’s residence maintains av:holzﬂ
for only eight months.

May 11, 1925, Swuperintendent of Public Instruction: We have received your
letter of May 9, 1925, asking this Department to prepare an opinion upon the fol-
lowing question: -

“If a child is g;rmiltcd to attend school in an adjoining corporation as provided
for in Section 4274 of the Code, 1924, would the Board be required to ¥ mine
months' tuition to the adjoining corporation when the district of the child’s resi-
dence maintains only eight months of school?"”

It is the opiniom of this Department that, under the provisions of the statute
just quoted, a schaol district would be required to pay the tuition to an adjoining
corporation for the entire nine months nothwithstanding the fact that the corpora-
tion of the child’s residence maintains school for only eight months,

It clearly was not the intention of the legislature that a child attending a school
in & district other than the one in which the child lives should receive instruction
only for a portion of a school year. g =

To receive such instruction as the law required, a child must attend school for
the entire year.

SCHOOL FUNDS: A deed for land sold on execution in an action brought to
recover the amount due to the school fund should be issued to the state for the
benefit and use of the school fund, (2) Board of supervisors has the right to
accept the conveyance of the pro mortgaged in full satisfaction of the mort-

gage debt. It is not necessary to bring an action for the foreclosure thereof.
May 16, 1925. Awditor of State; We have received your letter of April 8, 1925,
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asking this Department to prepare an opinion upon the questions which you have
stated therein as follows:

“In the examination of Mahaska County, we learn of a $4,000 mortgage on farm
rty where it seems that it will be necessary to institute foreclosure proceedings,
unless the transfer of the property can be made direct to the state or county by the
party who now owns the land. If this could be done under the provisions of Sec-
tion 4476, considerable saving and expense could be affected, but we are inclined
1o think that this Section 4476 does not refer to the regular proceedings outlined to
pe followed in connection with recovery of the school funds. In this matter,
Sections 4500 to 4505 inclusive, seem to outline: clearly the procedure that should
be followed in securing the scttlement of school fund loans and recovering the
money for the state. = S
“Phe questions arising in this connection are as follows :
1. If foreclosure proceedings could be avoided and the sale made under the pro-
visions of Section 4476, should the title pass direct to the state or to the county?
2 i it is beld that the title pass to the state, who would be the judge in regard
to the condition of the title? What would be the procedure in disposing of the
7

3. Tf it would be held that this title to the land could be passed to the county,
where would there be any legal authority for the county to make payment?

An opinion regarding these matters at an carly date while the examiner is still
at work in that county would enable us to see that proper proceedings were insti-
mited in regard to the matters in question.” :

The procedure for the recovery of the amounts due to the school fund is pre-
seribed in Sections 4500 to 4505, both inclusive.

It is provided in Section 4502:

“When lands have been bid in hy the county for the state under forec!ogure of
school fund mortgages and the time for redemption has expired, a sheriff's deed
shall be issued to the state for the use and benefit of the permanent school fund.
The county auditor shall thereupon notify the auditor of state, who shall give _lhg
county credit for the amount of principal in the original notes remaining unpaid,

Section 4503 of the Code, 1924, reads as follows:

“ ¢ under foreclosure cedings shalll be resold
mh?:: gof‘dsymn?}“i{:dmb atteh::f’?;mlasure. Such l:ndsw:chnll hegippn_l.iaed. adver-
tised, and sold in the manner provided for the apprai adver and
sale of the sixteenth section or lands selected in lieu thereof.”

It is, therefore, apparent that, under the provisions of 4502, deed for _des sold
on execution. in an action brought to recover the amount due to the school fund
should be issued to the state for the benefit and wvse of the school fund, and that
all lands acquired under forecl e pre li must be appraised and sold in the
manner provided for the appraisement, advertis and sale of ‘the sixteenth
section or lands selected in lien thereof.

To determine the procedure for the sale of the sixteenth section, we turn to Sec-
tion 4473 of the Code, 1924, which reads as follows:

"When the hoard of supervisors shall offer for sale the sixteenth section of lands
selected in lieu thereof, or any portion of the same, or any part of the five hundred
thousand more grant, the county auditor shall give at least forty days' notice Iz
written or printed notices p in five public places in the county, two of which
shall be in the township in which the !anﬁo be sold is situated, and ntsc_} puhlish a
notice of said sale once each week for four weeks preceding the same 'in a news-
Mtll“.riblhhed in the county, describing the land to be sold and the time and place
of such sale. At such time and place or at such other time and place as the sale
may be adjourned to, he shall offer to the highest hidder, subject to the provisions
of the chapter, and sell, either for cash or one-third cash and the balance on a
eredit not exceeding ten years, with intérest on the same at the rate of not less
than six per cent per anpum, to be paid’at the office of the county treasurer
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said county on the first day of January in each year, delinquent interest to bear
the same rate as the principal.”

It is the opinion of this department that the Board of Supervisors has the right
to accept the conveyance of the property mortgaged in full satisfaction of the mort.
gage debt, and that it will not be necessary to bring an action, have judgment en-
tered in, execution issued and the property sold under such execution. To deny the
county this right would work a grave injustice and hardship to the mortgagor. We
believe that it was not the intention of the legislature to deprive the county of
the right to accept such a conveyance in satisfaction of the mortgage debt.

Our answers to your inquiries, therefore, are as follows:

I. That if foreclosure proceedings may be avoided by agreement between the
Board of Supervisors and the mortgagor, it is our opinion that the title should pasy
directly to the state and not to the county as provided in Section 4502, The Board
of Supervisors act for the state under the provisions of the statute.

2. The procedure that must be adopted in the sale of the property thus con-
veyed is the procedure prescribed in Section 4503 of the Code, 1924, which is
self explanatory,

The proper officers of the county would be the ones to determine the condition of
the title. Before the board agrees to accept the conveyance, the matter should be
submitted to the County Attorney for investigation.

On account of the answers to the first two questions, it will not be necessary to
answer your third inquiry.

SCHOOLS—CONTIGUOUS TERRITORY: “Contiguous Territory” within the
meaning of Section 4174, Code, 1924, means adjoining and ‘bordering territory.
May 18, 1925, County Attorney, Primghar, lowa, We wish to acknowledge

receipt of your favor of the 2d requesting our opinion on the following proposition :

"Section 4174 of the 1924 Code provides for the organization of territory re-
maining after the formation of a consolidated district and says that each piece
shall constitute a rural independent school corporation and shall be organized as
such, unless two or more contiguous sub-districts are left, in which event such re-
maini gortum shall constitute a school township, The Consolidated School Dis-
trict of the Town of Archer in this County added four sections of land to its terri-
tory about two years ago, and this left rcmaini? two sub-districts which cornered
only. There is a district of 12 sections of land which corners with a district of
4 sections of land, as per the crude illustration enclosed. Sections 28, 27, 33 and
34 are now maintaining that they are entitled under the law to be a rural independent
district for ‘the reason that, aithough said four sections cormer with Section
which section 23 is one of the other 12 sections remaining, yet the four sections,
28, 27, 33 and 34 are not contiguous with the land in whié‘fn section 23 is located;
in other words, cornering is not contiguous, The said four sections claiming to be
a rural iad:mdcm district have petitioned the Couuq: Superintendent to call an
election to a School Board in said four sectiens.

In answering your inquiry and in interpreting the meaning of Section 4174, Code,
1924, we must do so in the light of the preceding sections of Chapter 209, Code,
1924, and the policy of the legislature in dividing rural districts into school cor-
porations. We believe it was the intention of the legislature to divide rural dis-
tricts in such a way that the divisions made would be so situated as to

itable school corp i “ilmmbheﬁdmtfmmﬂnhm
in Section 4173, Code, 1924. That part of Section 4174, Code, 1924, to be in
reads as follows : '

“"Where, after the formation of a consolidated co or
the territory of a school township is left w‘mrpd:‘a&& ;?:n dm"mm {

2
1

8!
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rural independent school corp and be organized as such, unless two or
:p'-g contiguous sub-districts are left. In which event, each of such remaining
portions of territory shall constitute a school township,” * *

The word “continguous” has been variously interpreted, and the interpretation in
each instance has depended upon the circumstances involved in the particular in-
stance. The Supreme Court of this State has not interpreted the meaning of this
word. As a matter of statutory construction it is a well established rule that the
words used are to be given their ordinary and commonly am_med meaning. The
ordinary meaning of the word “contig " is synony with "ad;m'mng," an.d
we are inclined to believe that as used in the statute above quoted, it has this

The Ef.upreme Court of North Dakota in Griffin v. Dennison Land Company, 119
NW, 1041, 1043, has given a very clear definition of this word when used in refer-
ence to lands. It is there said:

" i o | by Webster to mean ‘in actual contact; touching; also
w;f;;*:s::l:. I;ci%elfbr::r?ng% :djoining:' He defines 'wnlig’uolus angles’ as such
angles as have one leg common to both angles. The word ‘contiguous’ in the
statute defining ‘tract’ as applied to land, when used in the Revenue law, as any
contiguous quantity of land in possession of, owned by, or recorded as the proj
of the claimant, means land which touches on the sides; and two quarters of the
same section which only touch at the corner do not constitute, for the purpose of
taxation, one tract or parcel of land.”

1t was held in Wild v. People ex rel, Stevens, 81 NE (Ill.), 707, 708, that neither
two tracts which merely corner on each other, nor two tracts with a strip !ihy
feet wide included merely for the purpose of connecting them, constitute “contigu-
ous” territory.

The Circuit Court of Appeals in Anwil Hydraulic Drainage Company vs. Code,
182 Federal, 205, 105 C. C. A., 45, wherein it appeared that there were several
claims held in common and the annual assessment work for all, under the statute,
might be done on one of the claims, or on adjacent patented land, or even on public
land, provided the claims were “contiguous”, and the work was for the benefit of
them all, held that mining claims which touch each other only at a common corner
were not “contiguous” within the rule authorizing the performance of assessment
work for several contiguous claims on any one of them. éshegz'pm hc:;mth::

f in Baxter v. Real ompany, 112 N. Y. Sup, » that 'w!
ﬁermzu?go::"gin reference tu'ytrfcl:'faf land must be that they touch entirely on one
side.

There are many authorities holding that “contiguous” and “adjacent” are syn-
onymous, and that land to be “contiguous” need not even corner or touch, but
that such tracts may be nearby or in the vicinity of each other. In some instances
such a definition might be proper, but when we take into consideration the paliey
of the legislature and the evident intention and purpose of the law in question, it
is apparent that such a construction would defeat the plan and purpose of the
statute. The purpose of the statute in question and of other legislation concerning
the division of territory into school corporations was to provid ient, ac-
cessible and compact territorial divisions. We do not believe it would be contended
that the use of the word “contiguous” in the statute before us would authorize the
establishment of a school corporation composed of territory that does not touch at
any point, but which is all in the same vicinity and adjacent, although separated by

land. We do not believe the mere fact that the tracts in question
comner make them “contiguous” within the meaning of Section 4174, Code of 1924

R —————
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Weare.thr.rcfore. of the opinion that to accomplish the purpose and humin..‘
the legislature the territory to be “contiguous” must be more than cornering and
must in fact be adjoining and bordering territory.

CONDEMNATION: Cities of the first class in letting a contract for the erection
of a bridge are covered by the provisions of Chapter 23, Code, 1924, When the
cost of the improvement exceeds $5,000, a hearing is requmcd and an ap
be tiaken to the director of the budget providing the amount involved is &M
or maore.

DIRECTOR OF THE BUDGET: The director of the budget has nothing to do
with the condemnation of land for streets in cities and towns.

May 18, 1925. Director of the Budget: We wish to acknowledge receipt of your

favor of the 16th with an enclosed copy of a letter from C.'W. Wakeman, City

Clerk of Fort Dodge, lowa. In this letter the following inquiry is made :

“This city is contemplating the building of a bridge and viaduct over Soldier
Creek and the M, & St, [, R. R. right-of-way, and in order to do so must relocate
North 7th Street, requiring condemnation of the land whlch it is p dpond to cross
The property necessary will cost approximately $20,000.00. 1 would like to know
how this proposition will be aﬂ'ccturhy the budget law and the law of contracts,
What is the procedure necessary for the lining up of this project, and the payment
of the condemnation costs and for the property so acquired.”

In reply we will only deal with the request insofar as it concerns your duties as
Director of the Budget. The other matters inquired about are mafters of pro-
cedure that should be taken up with the city solicitor of Fort Dodge, who can
properly advise the city clerk thereof.

Fort Dodge is a city of the first class, and in letting a contract for the erection of
the bridge and viaduct in question, they will be governed by the provisions of
Chapter 23, Code of lowa, 1924, which in substance provides that contracts for
public improvements, the cost of which is $5,000.00 or more, shall only be let after
the adopting of plans and specifications, proposed form of contract, and after a
public hearing at which objections may be presented to the proposed improvement,
Thereafter, if such objections are overruled an appeal may be taken to the Director
of the Budget, providing the amount involved is $2500000 or more. The chapter
referred to provides for the procedure on appeal.

The Director of the Budget has nothing to do with the condemnation of land for
streets in cities and towns.  Payment for lands condemned in a city is of course
limited by the pr of Section 380, Code of Towa, 1924, to the amount levied or
collected by the city in the fund from which the payment is to be made.

HLIND—SCHOUL FOR—Removal of non-resident inmate—maintenance in case

of failure to remove;  County from which inmate was commitied must Bﬂl‘

x| of . or of g outside of state,

May 21, 1925, Joww Smc Board of Education: You have requested the opinion
of this department upon a proposition arising out of a situation wherein one, Lo-
mthohl.am{mrwhuhnhemnpupu‘lattheIm School for the Blind at
Vinton, whose parents have left the State of Towa and moved to Gregory, Texas,
and have failed to make arrangements to take the little daughter with them, You
also state that the parents are poor and do not have funds with which to pay the
transportation expenses of Loretta and an attendant from’ Vinton to Gregory. You
have submitted the following interrogatories for answer:

"I Has the lowa School for the Blind the legal authority to r.lle transparta-

n expenses of Loretta Pohl, from Vinton, Towa, to Corpus rini ‘Texas, and
! expenses of an escort?
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2 “;ulm School for the Blind cannot do this, what is to be done with
child 2"

*;’w have called our attention to the provisions of Section 4071 of the Code, 1924,
which provides that when pupils are not supplied with clothing or transportation, it
shall be furnished by the Superintendent who shall make out an account therefor
agminst the parents, if the pupil be a minor, which bill ghall be certified by the
Syperintendent on the first day of April and October of each year to the Auditor
of State and by him, collected from the county of the pupil's residence.

You suggest that perhaps under the provisions of this section there may be
agthority to pay the transportation expenses involved in sending the child and an
attendant to Texas. We have carefully read the provisions of law pertaining to
the matters involved in your inquiry and are of the opinion that the provisions of
Section 4071 apply only to transportation within the state between the place of
tesidence ‘of the pupil and the school at Vinton. However, in view of the situation
and also of the fact that it will be necessary under the law for the county from
which the child was committed to pay the cost of the support and care of the child
if she remains in this state, it will perhaps be advisable for you to take up this
matter with the board of supervisors of the county concerned and explain to them
the situation. They may find it desirable and to the best interests of the county to
pay the expenses incident to transporting this child to her parents out of the county
poor funds rather than to pay the cost of maintaining the child at Vinton to the
State.

Unless some such arrangement is made, we are of the opinion that it will he
necessary to congider the child an abandoned child and therefare a charge of the
county from which she was committed.

1.S: The Su tendent of Public Instruction has no statutory authorit
scn!n‘g?npei school :umnu to co ‘ply with the pmvisioﬂs ni Section 4261, Cndza

1924, providing' for the hi ary agr and

manual traini Action, however, may be brought u.gauwt admol ol’!icub wha

refuse to com) sr with the statute. to recover the forfeiture and penalty provided

under the provisions of Section 4216, Code, 1924.

May 21, 1925, Ssp"iumudm: of Public In:rumm You have requested an
q-hlhuathkdeputmeutm proposition of whether or not there is any way
in which the members of a school board may be compelled to comply with the pro-
visions. of Section 4261 of the Code, 1924, which provides that the teaching of ele-
mentary agriculture, domestic science and manual training shall be required in all
mublic schools of the state, except in rural independent districts and school town-
ships, as prescribed by the State Superintendent of Public Instruction. . . . .

You are advised that we have made a carcful search of the statutes and Hnd no,
specific statute through or under which you may require the school authorities in
any distriet concerned to comply with the provisions of this section. Your atten-
tion. is called, however, to the provisions of Section 4216 of the Code, 1924, which
provides among other things that any school officer who wilfully violates or who
wilfully refuses or fails to perform any duty imposed by law, shall forfeit and pay
into the treasury of the school corporation in which the violation occurs the sum
of $2500. Action to recover shall be brought in the proper schiool corporation and
be applied 10 the use of the schools therein.

STATE BOARD OF EDUCATION: The prmslom o! nn 10310, t&htlf‘i;‘

1o pa ts made under contract for the construction
oty B QS R e i
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May 22, 1925. lows State Board of Education: We have received your letter of
May 19, 1925, asking this Department to prepare an opinion upon a question which
you have stated as follows:

“At the present time the lowa State Board of Education is preparing contracty
for equipment for the new Heating Plant, located on the campus of the State Uni-
versity at lowa City, lIowa.

Two sections of the proposed agreement are as follows:

*(4)—Payments on equipment under this contract shall be by warrants
drawn upon the disbursing officer of the Board and shall be due and payable at the
following times and upon the following terms. -

% of contract price 15 days from date of bill of lading.

25% of contract price 45 days from due date of first payment. .

10% of'mu';nmwiu 30 di:::rb’ ;3“ law age_r ermw_n and tm:n[ and ac
ceptance of equ nt [ or his representative, but in no event more
six months from date :fl:irllfoi lading, providing equip t is ble.

“(5)—Should the shirping date of equipment to be- provided un(ftr this contract
be deferred at request of the Board, the following terms and conditions of payment

65* of contract price 15 days from contract shipping date.

25% of contract price 30 days from date of bill of lading. A

10% of contract price 30 days by lowa law after erection and testing and ae-
ceptance of equipment by Engineer or his representative but in no event more
six months from date of bill of lading, provided equipment is acceptable.”

“l am calling your attention to Section 10310 of the Code, 1924, entitled—"Pay-
ments under public contracts,” which is as follows:—

“‘Payments made under contracts for the construction of public improvements
unless provided otherwise by law, shall be made on the basis of monthly estimates
of labor performed and material delivered ; said payment to be made for not more
than ninety per cent of said estimates and to be so made that at least ten per cent
of the contract price will remain unpaid at the date of the cmntpleﬁon of the con-
tract, anything in the contract to the contrary notwithstanding.'"

“The first sentence of Section 10312, of the Code, 1924, entitled *Retention of
Unpaid Funds,” is as follows ;— ¢

“iSaid fund shall be retained by the public corporation for a period of thirty days
after the completion and final acceptance of the improvement.'"

“I shall appreciate your giving me your opinion t the legality of both sec-
tions."

It is the opinion of this Department that the provisions of Section 10310 of the
Code, 1924, which are cited in your letter, are mandatory and must, in substance,
be embodied in the contract.

‘Al payments made under contracts for construction of public improvements

SCHOOL CORPORATIONS: Outstanding warrants id
current revenue in the order in which are issued. School district
warrants equal in amount to the annual revenue of a particular
m:hmmmmummmfmmmmauw.
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of the 9th inst, asking this Department to prepare an opinion upon a question of
law contained in a letter from Mr. Owen F. Conwell, Vice President and Cashier
of the State Savings Bank, Goodell, Towa.

The letter from Mr. Conwell reads as follows:

*] would like opinion as to the cashing of school warrants when account over-
drawn by the treasurer in meeting mmuu of warrants drawn. Would this come
gnder the Budget Law, and, if so, the school board the right to issue warrants
when they have no funds on hand?

At present, we are cleaned up with all school warrants, since they received their

jionment from the county treasurer May 1, 1925, but for the last few years
have usually been in debt for the payment of teachers' salaries and imiﬁu‘l
expenses, and we have handled the warrants for them on 6% interest rate.”

Section 4318 of the Code, 1924, permits the stamping of school warrants:—“Not
Paid for Want of Funds”, when the fund upon which they are drawn is insufficient
1o pay the same.

Section 4318 of the Code, 1924, reads as follows:

“When an order cannot be paid in full out of the fund upon which it is drawn,

stial payment may be made. All school orders shall draw lawful inl:r::t after

ng p to the er and by him indorsed as not paid for want of funds.”

Chapter 24, as part of the Budget Law and known as the Local Budget Law, con-
tains the provisions of the relating to the and levy of taxes by
municipalities as defined therein,

The word, as defined in Section 369, as amended by Chapter 86 of the Laws of
the Extra Session of the Forticth General Assembly, includes school districts, other
than the rural independent school districts, and school townships divided into sub-
districts.

Section 380 of the Code, 1924, which forms a part of this Chapter, reads as
follows :

“No greater tax than that entered upon the record shall ‘be levied or collected
for the municipality proposing such tax for the purpose or purposes indicated ; and

thereafter no greater expenditure of c[mhlit; money shall be made for any specific
than the amount estimated and appropriated therefor, except as pruvim in

373 and 381"
Section 373 provides for the inclusion in the estimate required an estimate for
emergency or other expenditure which amount hly fi at

a time the estimates are made, and such emergency fund shall be used for no other
purpose.

Section 381 permits the levying of a five per cent tax in addition to any tax levied
by a municipality, except such taxes as are approved by a vote of the people, but in
no case shall any tax levy be in excess of any limitation imposed thereon now or
hereafter by the constitution and laws of the State.

It is our opinion, therefore, that warrants may be issued on any fund of a school
corporation, even though there is no money in the particular fund upon which they
are drawn, but that such warrants shall not be issued in excess of the tax authorized
for said purpose by said Sections 373, 380 and 381.

The provisions of the statutes just cited are mandatory and must be observed
by the school corporations of the State.

We deem it advisable, however, to say that, under the statutes referred to in this
opinion, the school districts may issue warrants equal in amount to the annual
revenue for a particular fund, even if there are warrants outstanding payable from
said fund for the expenditures of the previous year.
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|_

The ding warrants Id be paid out of the current revenues in the order
in which they were issued. To determine the total amount of warrants which may
be issued each year, the collectible revenues for the year must be taken as a basis,

HIGHWAY COMMISSION: The expenses incurred by the Hls’nwa, Cummlsm
in making the investigation in comnection with the construction of
bridge across the Mississippi river between lowa and Wiscoasin mty be E
out of the highway commission maintenance fund.

May 23, 1925. louwe Siste Highuay Commission: We have received your let-
ter of May 8, 1925, asking this Department to prepare an Opinion upon the question
which you have stated as follows:

“Circumstances have arisen which make it necessary for the Highway C
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It is clear, we think, that the expenses incurred by the commission in so doing
must be paid out of the highway maintenance fund created by Section 4744 of the
Code, 1924, Any other construction would, in our opinion, defeat the purpose of the
legislature in enacting the statute.

Therefore, we are of the opinion that the State Highway Commission may pay
such expenses out of its maintenance fund.

TOWNSHIP ROADS: Roads abandoned by non-use are to be counted as town-
ship roads in computing the basis for the gasoline tax until such time as the
roads are abandoned in the manner prescribed by statute.

May 25, 1925. Cowmty Attorney, Manchester, lowa. You haye requested the

to investigate the matter of the construction of a bridge across the Mississippi
R.m:r in the vicinity of McGregor or Lansing, connecting the State of lowa and the
State of Wisconsin, This investigation will necessitate a study of the traffic con-
dllmm at ench of these sites, the making of surveys, foundation soundings, the
of preli plans, and estimates of cost. We have had the matter
% “with the Wisconsin lfighway Commission and have reason to believe that the
isconsin C ion will with us in this work and will doubtless share
half the cost.

“Before proceeding to incur the necessary expenses on this work, we wish to
secure your opinion on the following question:

1. Under the law would the state highway commission have authority to make
payment from its support fund created by Section 4744 of the Code, 1924, for the
cost of the necessary engineering and investigational work in connection with the
prellmlmrybflam. surveys, and estimates for the construction of a highway bridge
across the Mississippi River between the State of lTowa and Wisconsin?

In addition to smd Section 4744, 1 would call your attention to Sections 4661
of the Code, 1924, Such interstate bridge, when completed, would constitute a
connecting link between the prlmar:r road system of this state "and the State Trunk
Highway system of Wisconsin,"”

As stated in your letter, the section nf the slatute which contains the provisions
relating to the State Highway Cc i ¢ Fund is Section 4744 of the

Code, 1924, and reads as follows:

“There is hereby created a fund for the maintenance of the siate highway com-
mission consisting of two and one-half per cent of all moneys paid into the state
treasury under the act regulatory of licenses on motor vehicles, Said fund shall be
used for no other purpose than as a maintenance fund for said state highway com-
mission, and shall be drawn out only on warrants drawn by the auditor of state
on itemized vouchers aproved by the state highway commission. The expenditures
of said commission shall be audited by the executive council, and a full and com-
plete report of all said exﬁcnd:tum shall be published in the annual report under the
act creating the state hig ay commission, At the end of each biennial period, the
unexpen funds ning in the highway maintenance fund for said biennial
period shall be placed to the credit of the pmnar:r road fond.”

To determine the question you have submitted, it is y to consider not only
the section just quoted but, also, Seetion 4663 which' reads as follows :

“The state highway commission and the board of supervisors of any county
bor on a state i’im.- are authorized jointly to confer and sgree with the h;b-
way aut r:lm of such border state on proper for the construction, im-
and apportionment of work and cost of roads, bridges, and

culverts on or across the state line.

‘We believe that this section should be given such a construction as will give the
state highway commission ample and full authority to carry out the duties vested in
it hy such statute.

Manifestly expenses must be incurred by the commission in carrying out such
duties and such expenses must be paid in some way and out of some fund.

of this department upon the following statement of facts:

“The Count ineer has asked me for an ion on

There are aynu r of roads in this County, nsl!:ltch are ;h;\:;ﬂl:mwm EL hu!
which have been abandoned by non-usage, and are at the time impassable, as
know, the revenue received from the gasoline tax is distributed to the Townships
in accordance with their mileage, should the above roads be considered in the dis-
tribution of this fund.”

In regard thereto you are advised that it is the opinion of this department that
until & township road which has once been established is abandoned in the manner
prescribed under the statutes of this state, that it still constitutes part of the town-
ship road system,

This department is not concerned with the manner in which the township trustees
perform their duties in maintaining the township roads, and they should be counted
as part of the roads of the township until such a time as they are legally abandoned
under the proceedings specified.

Therefore, the gasoline tax should be discharged on the basis of the miles of
township roads as shown by the plat in the County Auditor'l office.

TAXATION: In an action brought to recover taxes, the Board of Supervisors
may direct and nuthnrime the county attorney to bring suit or may cmploy other
counsel to do so, (2) If the other counsel is employed ll‘u: col dpelnﬂon must
‘l’he reasonable, and the 10% allowed deling tax colle oes not apply

eretn,

May 25, 1925. Attorney for Appanoose County: We have received your letter
of May 20, 1925, asking this Department to prepare an Opinion upon the guestion
which you have stated therein as follows:

“In 1922 it seems that T. G. Fee, County Attorneé and the Board of Supervisors

made an arrangement with Poston & Murrow, of or:dnu. Wayne County, to col-

lect delinquent taxes due and owing Appanocose Cou Lby the Seymour elevhnm

Company, and mecd to guy this firm of attorneys the same per cemt of the re-

as was paid them Wayne County,—to-wit 50%

have ¢ W llnmatltrmdhau tendered the A County Treas-

urer a check for $321 However, he and the Supervisors are reluctant to accept
this mnuul w the g;o;‘und that the statutes only authorize a 10% collection fee.

“I am enclo: on & Murrow's letter setting out the history of the trans-

action,

“Will you kindly advise as to whether the Board of Supervisors have the implied

authority to exceed the statutory 10% collection fee, in mmr&:mrx cases? Should

the Belrd. or nlhers Treasurer, = this lll!lmmi ‘lhmd 1915 Tcle-
with pay in the taxes for rs to 1

or llwnld E: Euﬂ amwmmo‘f lhm taxes be ;n:d in mﬁe warrant on the gene"f

fund in $321.28 be drawn in of Poston & Murrow for legal

mieu?
-hWo{MMm&Pmnniandwhmmklﬁ
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lengthy to be copied into this opinion. However, it is only necessary for us to
state that an action was brought in the District Court for the recovery of the taxes
due on the Seymour Telephone Company's property and that on September 11,
1923, judgment for the sum of $595.31 was recovered against the owner, 2 man by
the name of W. W. Tracey. The amount of tax finally collected was $642.57. This
action was brought and the money collected by the said firm of attorneys. At the
time the suit was brought an agreement was made with said firm of attorneys under
the terms of which they were to receive as a fee for bringing the suit 50% of the
amount of recovery. The question for our determination is as to whether or not
the 10% which the statute provides shall be paid to a delinquent tax collector is
applicable to the state of facts under consideration; in other words, may the said
firm of attorneys recover only the amount specified in the statute,

Section 1452a of the Code Supplement, 1913, (Code, 1924, 7186) which was in
force and effect at the time of the bringing of the action involved in this inquiry,
and the recovery of judgment thereon, reads as follows:

“In addition to all other remedies and proceedings now ?rm'idtd“lli law for the
collection of taxes on personal pr_opmi; the county treasurer is h y authorized
to bring or cause an ordinary suit at law to be commenced and prosecuted in his
name for the use and benefit of the county for the collection of taxes from an
person, firm or corporation as shown by the tax list in his office, and the same sh
be in all respects commenced, tried, and prosecuted to final judgment the same as
provided by the code for ordinary actions,”

It is well settled that when an action is brought to recover taxes the Board of
Supervisors may direct and authorize the county attorney to bring suit, or may
employ other counsel to do so. c

We believe that the statute providing for the appoi of delinquent tax col-
lectors does not apply to this situation and that the compensation provided for
thereln does not necessarily govern the amount that may be paid for the bringing
of such actions, The county would be under obligation to pay the attorneys a
reasonable amount for the services rendered by them in such actions,

We are not, however, passing upon the reasonable value of the services in the
case under consideration; mor do we say that 50% is reasomahle or otherwise.
We only hold that the Board of Supervisors may allow a reasonable fee for attor-
ney's services in such actions and that the amount specified in Section 1407 of
the Code Supplement, 1913, (Sections 7222-7225 of the Code, 1924,) is not neces-
sarily applicable to such services and does not govern in determining the amount due.

CONDITIONAL SALE CONTRACT: The euuntz recorder should require the
yment of an extra fee where a conditional sa t is assi on the

F,'m thereof. e

May 25, 1925. Audilor of State: We have received a letter from Mr, George
H. Bradshaw, an attorney of Fort Dodge, Jowa, requesting this department to pre-
pare an opinion upon a questisn relating to the registry laws of the state.

On account of the fact that the question submitted may arise in other transactions,
we have concluded to prepare an official opinion and address it to your department
w0 that it may be used by county recorders in dealing with a similar state of facts.

The letter of Mr. Bradshaw is as follows:

“Mr. Arthur L. Nelson, Recorder of Hamilton County, has taken the ition
MlheLW.\“wet:rlmaCnmuymmmyndmﬂ: i e
tional sales contract. He states that this is true because the conditional sales

com-
tract conmtains an assignment and that he is filing both an assignment and a com-
ditional sales contract. He further states that he will not accept a release under these
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rms unless it is made by the seller or unless the assi is acknowledged
::!me S Moty Publiﬁ. o assignment is

“] have written to Mr. Nelson in regard to thi tt erred
you, inferring that i:u have given an opinion toi:hant“eﬁ!:c:nd o »

“] am enclosing herewith one of the L. W. Wheeler Loan Companies forms,
It is my opinion, as long as the m;snmnt is made a part of the conditional sales
contract itself, that it is acknowledged by the one acknowledgment of the sale itself.
Therefore, that the L. W. Wheeler Imn&m:nyhlsl ight to release and satisfy
the same e ll?ﬂ';bﬂ W']t! one E{M_'mg fee S!Mhid dﬁargl:d. . Ehi.a in fact, is the prac-
3 ith all the county reco as to these parti elson
:ftw‘:rbﬂer City, Towa." o e (g P

Accompanying said letter was a copy of a ditional sale contract which it
will not be necessary for us to set forth in this opini At the bottom of said
contract, is a note which is attached to the origiral cont in such
catily detached thesefrom. v R s e

On the back of the contract is an assignment of the conditional sale contract and
the note thereto attached.

Sections 10015 and 10017 read as follows:

“No sale or mortg of personal % endor rtgagor
retains actual pmem:gt lhenl:f. is vzﬁdﬂmwgﬁaﬁeﬂ:\!i&m $ :':l,uquent
purchasers, without notice, unless a written instrument conveying the same is
executed, acknowledged like conveyances of real estate, and such instrument, or a
duplicate thereof, is duly recorded, or filed and deposited with the recorder of the
county where the property shall then be situated, or if the mortgagor be a resident
eUbon nocapt OF 80y imarent SBestian te S0 1 o] FeaiA”
a

ﬁd" f:braﬂmhvdm:e_ Il_‘lel'\':ot‘l 512 time of receiving it, l‘:dp:;au file the nl{:'nm:: E;
“dmm e r;m.“kdo‘l oo and such filing shall have the same force

It will be observed that the two sections above quoted contain the phrases “writ-
ten instrument,” “such instrument” and “any instrument,"—all relating to the sale
or AI:DI’WI of, m-f imlmr:mt affecting the title to, personal title, :

assignment of a conditional sale contract is, in our opinion, an instrument,

affecting the title to personal property and is separate and distinct from the condi-
tional sale contract itself. If the conditional sal contract had been executed and
some time subsequent to the execution thereof, an assignment has been executed
and filed in the office of the county recorder, it would have necessitated the payment
of another fee at the time the ‘assignment was filed with such officer. The fact that
the assignment is printed on the back of the contract and executed at the same time
does not make it a part of the original contract. It is separate and distinct there-
from and should be so considered in determining the fee to be charged.

We are, therefore, of the opinion that, under the facts stated in your letter, the
LW-W&MCOW_MH&rmhtdhmnfulw,&liuﬂum-
ditional sale contract and an additional fee for filing the assignment, iy At

CORPORATIONS: Co-operative associations organ under Section ‘
k&n&ﬂﬁnfﬁu%lﬂmn«nﬁrﬂwﬂhﬁmofhﬂm
May 25, 1925. Secrelary of State: We have reccived your letter of May 13, 1925,

x?“th:udhbw-m prepare an opinion vpon the question which you have

Ws: .

“The ble to i ; '

"w.‘ m "d:s:‘fm of incorporation filed with this Department
whose names are hereto subscribed, associate ourselves into a body

corporate under the provisions of 1 mfx. Code |

amendatory thereof, Mhht?y m 16411l to %hmﬁn{%m
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mental Supplement to the Code, 1915, as amended by the Acts of the 39th General
Assembly ; assuming all the powers, rights and privileges granted bodies corporate
under said laws, and do hereby adopt the following Articles of Incorporation:”

“Kindly advise us as to whether or not, in your opinion, this co-op ive asso-
ciation sﬁould have published a notice of incorporation, as provided by Section
1613, Code of lowa, 1897, and acts amendatory thereto.

“If your answer is in the affirmative, we also ask that you indicate as to what
would be the results for failure to publish, Do the stockholders become individy-
ally liable for debts contracted by the corporation? If not, would such liability
fall upon the officers or directors whose duty it might have been to attend to the
publication of the notice?"

The statute referred to in your letter relates to the incorporation of what the
statute terms a co-operative association, society, company or exchange for the pur-
pose of ducting any agricultural, dairy, mercantile, mining, manufacturing or
mechanical business on the co-operative plan. It will not be necessary in the de-
termination of the question you have submitted to copy any part of the statnte
in this opinion. It will suffice to say that the statute is embodied in Sections 1641r1
to 1641r20, Code Supplement, 1915 —Sections 8459 o B4BS of the Code, 1924, both
inclusive,

The three sections prescribing the method of incorporating such an association
are Sections 1641r2, 1641rd and 1641rd. Tt will be observed that in none of these
sections, or in any other part of the statute, is there any requirement that notice of
the incorporation of such an association shall be published.

The statute seems to be comprehensive in its mature and does not refer to or
embody in it any provisions of the general incorporation laws of the state.

To determine the requirements for the incorporation of such a company, it, there-
fore, is only necessary to refer to the provisions of the act itself.

We are, therefore, clearly of the opinion that it is not necessary for such a
co-operative association to have notice of incorporation published, as provided in
Section 1613 of the Code, 1924, and acts amendatory thereto,

INSURANCE: Under Senate File 211, passed lz the Forty-first General Assembly,
life insurance companies can purchase the bonds of a joint stock land bank,

May 25, 1925, Insurance Commissioner of Towa: This department is in receipt
of your letter dated May 4, 1925, in which you request an official opinion. Your
letter. is, in words as follows:
- “Senate | passed the Forty-first General Assembly, amended Section
8737 dbwwa% _re.la(]? cn):n:hahmvu‘urhmtfolit funds by life insurance com-

i ing t thereof the following:
WOT ecl:nl'“rln‘: 10:: ds issued under the Act of Congress, approved July

Fi
17, 1916

-mestbuhlaﬂmial-itia department as to whe}.her hglr not said amendn;::
| rchase insurance companies o known as

o 5 v el g 7 jont stoc land banks, created By authority of the
Act of Congress approved July 17, 1916,

You are advised that the amendment in question authorizes the purchase by life
insurance companies of what are known as joint stock land bank bonds issued by
joint stock land banks ereated by authority of the Act of Congress approved July
17, 1916, It also applies to bonds issued by the Federal land bank.
TAXATION: House File 340, Acts of the 41st General Assembly does not

authorize the board of supervisors to compromise and settle delinquent assess-

ments.

May 27, 1925. Auditor of State: We wish to acknowledge receipt of your favor
of the 25th requesting our opinion on the following proposition :
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“House File 340 of the Forty-first General Assembl amends Section
vides that under certain conditions the lmrd:‘ nn;{ ’;uper\rigzn of a 7193tm_d
authorized to mtgl}!ro::nm delinquent real estate taxes. We have been ;:to_l&uby F
county treasurer if this statute would cover delinquent special taxes sucla:s : m}f .
paving, m"n'.ind sy:m ;he matter will no doubt be of general interest and ali“‘n orde‘:
1larmil
e m{;‘umh mt{e:" practice, we thought best to ask you for a written opinion
Section 7193, C.?de. 1924, reierred to in your request, concerns “former  delinquent
real estale taxes. y The language of this section refers only to the “tax” in ques-
tion, :nd uo:vh:m u-l.lle term “special assessment” ysed, House File No, 340, Forty-
first G ! ¥, amends Section 7193, and gives the Board of Supervisors
anthority to compromise and settle delinquent “taxes,” In the amendmes {
ta, “special assessments™ are not referred to, o g
It bas been uniformly held by the courts wherein the definiti
i tion of the p
has been dn_etermmod. that assessments of benefits for local impmvme;::rfn;?:-
sEwWer; paving, ctc., are not regarded as a “tax,” and that the word “tax,” and th
term _wﬂl Assessment” are not used as the equivalent of each other, or th:
dither includes the other. '

Board of Improvement v, Sist 5
Snmtrm? .8 Euﬁaf L’ntr_olu'. l‘g._;w”?‘ﬁ{t.;mﬁi:?}vﬁ‘ﬁ(:ark) S
r{‘;‘{ o?_)':“.'!? .l”: tsassippi Levy District v, C) hicago, B. & (. Ry. Co., 145 SW.
Alderson v. Houston, 96 Pae. (Cal.) 884, Ras,
We are, therefore, of the opinion that Section 7193, of the Code, 1924, as amended
does not P ts such as sewer and paying assessments, .

HIGHWAYS—BOARD OF SUPERVISORS: The Boa upervi
&h&?}d uﬁ::l c;r}:e; gv:r:m n;a:t‘er of WP%\;EHE&‘I of rnadrsdhtoit.hf mon:ﬁ':; g&
: Section , 1924, until th ds desig-
nated are drained d t i > eyl
o ok 0 e Included a8 part of the comk i oo aroad, P draining and. grading
May 27, 1925. County Attormey, Estherville Towa. "W
: . 3y ¢ wish to acknowledge
receipt of your favor of the 4th requesting the opint his dep
request in substance is as follows : T WA S o

Under the provisions of Chapter 237, Laws of )
contained b:: tge th(}odc of 1924, in Sections 4746 to 4%‘&.%2&5?:,": WAW ?a:
<rog e :‘v:m e l}:n:fe ‘of a m:;m:a yo%cmmly and the Board of Super-
a new Board of Trustees was elected T iy ;P ot \mtﬂmaﬂcf
mm mind a different route tlu:"?haqtu:riﬁm‘:d I:%Eewnw B:n‘:ldwd R
the mvelinsl?: :r':ﬂe."“\rw state that t:nggd:h;{immﬁ: ti e
the & originally establi contend that the Board of ose:‘l' ]:]r;:!' ll’uﬁm\"g
mm“ proceed with the draining and grading of the vaonJ 1

" charge ug.t}n cost of this work to the township funds. The opinion of

this. desired as to whether or not the Beard pervisors
- of Sy ha:
Mkm the grading and ﬂflill-illi of the oriﬁi:nl established ruu::

and pay for the same from th county f used
ﬁnﬁ?; - lowhip ma.mmfer ‘the roviines of Section Code, Tozi ™
pa 3 plated imp ment for a township road, of the

f:‘m mf; Code, 1924, at the beginning, uses the following Innguage.
“mh provide for the graveling, oiling or other suitable surfacing of
roads. ystem, the Board of Supervisors shall have power, ® % =
hing the
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project which report shall contain a statement of "the necessity, if any, for further
grading or draining of such roads.” After providing for the notice and hearing
upon the plated impro t, the statute then gives the Board of &w.
visors the following authority :

“It may modify the petition, either excluding lands therefrom or by addi

lands thereto, or otherwise modifying the same, or the board may withhold
order in such matters until such roads, or any designated part thereof, are drained
or graded to their satisfaction. * * *”

We believe that it will readily be seen from a reading of the provisions herein-
before referred to that the imp L plated was only for the “graveling
oiling, or other suitable surfacing of roads of the secondary system,” and that the
Board of Supervisors can withhold their final order in the matter until the roads
designated, “or any designated part thereof are drained or graded to their satis.
faction.” . It was not the intention of the legislature to include the draining or grad-
ing of the plated imp in the assessment authorized under the pro-
visions of this act, and the Board of Supervisors would not be authorized to com-
plete the draining and grading of such route under the provisions of the sections
hereinbefore referred to.

BOARD OF SUPERVISORS—BOARD OF REVIEW: The statute does not
require that the county board of review give notice in case it adds to the assess-
ment of a certain class of property.

May 27, 1925. Auditor of State: We wish to acknowledge _roceipl of your faver

of the 13th requesting our opinion on the following proposition:

“We are mirmddmlwﬁmumwmrormumﬂmdd
Review must give notice before increasing valuation in making the county equali-

zation.

“In ulﬁn?g our attention to this matter, the county auditor suggests that Code
Section 7137 provides that the Board of Supervisors, as a counly Board of
view, shall ldp'l.ut b ially I:I;Ie same as the State Board adjusts
assessments of the several counties. Code Section 7142 provides that before the
Executive Council can add to the valuation of any kind or class of property, ten
dnz;‘c notice must be given. .

indly give us your opinion as to whether or not the county board should give
such notice before raising any of the valuations of the assessment districts.”

Section 7137, Code, 1924, providing for the duties of the county Board of Review
in adjnsting the assessment of the several townships, cities and towns, in part reads
as follows:

“s + * and to add to or deduct from the assessed value of the property sub:
lsl::lﬁl“,' as the State board adjusts assessments of the several ecmm:: of the

te.” b

This statute was contained in the same form as Section 1375, Code, 1897,
Referring to the duties and powers of the State Board of Review, Section 7141
provides for an adjnstment by the state board of the value of property in

the sev-
eral counties by adding to or’ deducting from the value of each kind or class of
] Execu-

m._&cﬂm?lﬂmm&prwm&mthﬁhmﬂn

ﬂ_w&mmﬂ(hsnlthtduiw)MNl}umﬁmoimdﬂuﬂ
pm.tm&lh.ligiumlday:’notimﬂumfiothenﬁiwrol&(wﬂ'
whmulmﬂmkkprmzdhuhe.udiﬂrnhurluhhnthw
Mmmoﬂdmmﬂemh-pwwinm It is to
be noted that this section was enacted by the 37th General Assembly, and was an
amendment to Section 1379, Code, 1897 The latter section was the same as Section
7141, Code, 1924, hereinbefore referred to. ; . :
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Thas, prior to the amendment enacted by the 37th General Assembly, no notice
of an increase in valuation was required to be given by the Executive Council
The provisions of Section 7137, Code, 1924, hereinbefore referred to, only provides
that the county Board of Review in adjusting the valuations shall do so “substan-
tially as the state board adjust assessments of the several counties of the state”,
This has been interpreted to mean that they shall adjust the values upon the various
classes of property in the townships, cities and towns of the county, by adding to
or taking from the assessed value of such property. In other words, the county
Board of Review functions to obtain equal taxation of the people of the respective
subdivisions of such county. The statute does not require the county Board of
Review to follow the same procedure as the state Board of Review, and does not
require & notice to be given in case the county board adds to the assessed value of
certain property, unless the mecessity for the giving of a notice is to be inferred
pecause of the fact that the 37th General A bly by ding Section 1379,
Code, 1897, requires a notice to be given by the state Board of Review.

We do not believe that such an interpretation can be placed upon Section 7137,
Code, 1924, and we are of the opinion that the county Board of Review need not
give a notice in case it adds to the assessed value of any property coming before it.

CITIES AND TOWNS: The and mai e of a fire department
is part of the “general and incidental expense” of the tow:. and if it does not
have a fire fund the general fund may be used to buy fire equipment and to main-
fain the same.

May 27, 1925. Director of the Budget: You submit to us the following state-
ment upon which you request our opinion:
“Can a town use the General Fund to buy fire squipment if they h Fi

Equipment Fund, but do not have sufficient funds in n?arne h: buy {hea:;w“pmuﬁ

“Can a town use the General Fund to buy fi i i i
e e nd to buy fire equipment if they do not main-

In answer to your first proposition will say that under the provisions of Section
6211, paragraph 8, Code, 1924, which provides for a levy to be used as a fire fund,
it is also provided that “no part of the General Fund shall be used for equipping
the fire department.” Thus by the express limitations of the statute, when there
is a fire fund the town cannot use the general fund to by fire equipment.

w mﬁ. c‘omm. provides for the general fund and reads as follows:

council o cityormwnhalllwynmforthewrﬂwmminxfnr

the purpose of defraying its general and incidental -
T o et hr."gc e c expenses, which shall not ex

The equipm;nt and maintenance of a fire department is clearly a part of the
hwm m mcidmhlh :xpwfm" of ‘the town, and we are of the opinion that if

not fire i s

s ot ve a und it may use the geveral fund to buy fire equipment

!l_y 27, 1925. Awditor of State: We wish to acknowledge receipt of your favo

25th requesting the opinion of this department upon the following proposi-

2
x

mn; m :;uus l]u:h isl i'{. progress i:f:m to chantelthea tion of
counti a way that the ries of county officials will affected
. Some will perhaps be increased and some n;’doubt. decreased by the

question is, when will these changes be effective? In other words, if
re is to be an increase or decrease of sala
! o!theu :mm.uu ryh?aglmﬂle?.mus.vhmshwla

it

4]




a4 REPORT OF THE ATTORNEY GENERAL

You are advised that this department has held in an official opinion dated October
7, 1920, found in the official reports of the Attorney General of Towa for the years
1910-1920, at page 808, that the census becomes effective upon the certification or
publication of the census report, as recorded under what are now the provisions
of Chapter 261, Code, 1924.

Under the provisions of Chapter 261, Code, 1924, county officials are to be paid
at a rate based upon the population of the county in which they serve, which sec.
tion in reference to compensation of county officials, reads:

19 _" shall receive for this annual salary in counties having a population

&

of i
Section 429, Code, 1924, provides:

“Whenever the population of any county, city or town is referred to in any law
of this State, it shall be determined by the last certified or certified and published
official census, whether the same be a state or national census, unless otherwise
provided, * * *

It is further provided in Section 421, Code, 1924, in substance that the Executive
Council shall certify an abstract or compilation of the census to the Secretary of
State, who attaches thereto a certificate dated and signed by him to the effcct tha
the record constitutes a true compilation of the census. When this is done, the

record thus made becomes effective, and the pay of county officials should there-
after be based upon the population as shown in the certified compilation,

CITIES AND TOWNS: A county official holding a check in payment of pavi
assessment for a period of two weeks and then being unable to collect mmu";ﬁ
failure of the drawee bank would be personally liable,

May 28, 1925, Auditor of State: This department is in receipt of your letter
dated May 26, 1925, in which you request an official opinion. Your letter is i
words as follows: -

“I have received a letter quoted herewith from one of our examiners now en-
pﬁed in his work at Sioux City. He says: ]

n going over the treasurer’s receipts today, I discovered a receipt for about
$95.00, issued to the American State Bank as a dividend, for a check of approxi
mately $47500. The clieck, as given, was good but it was held by the for
about two weeks before thcﬂ tried to send it through. It never got thro the
clearing house, as the Bank had already closed its doors,

As explained by the city anditor and city treasurer_the check for about $475.00
was given then as l}ayment on a paving assessment. The check was to be paid to
the contractor, as they were collecting the payments for him instead of turning the
certificates to the comtractor, and letting him collect. The cil{ was holding this
check, however, until they had a large enough amount to call the contractor in
and pay him the collections, In the meantime the bank failed,

Upon the failure of the bank, they tried tocollect this amount from the property
owner again, but he refused to pay it again, on account of the check having been
issued a couple of weeks before, and the money in the bank awaiting the check
being presented for payment. "

Thereupon the city council authorized payment in full on this check—to be paid
f;‘w} the paving fund in order that the city officials would not have to make up
the loss.

All of this occurred during the period of the previous examination. i

Now, under the period in which we are working, the city collects this £05.00
dividend, and, properly credits it to the paving fund. e

Do vou see any reason why the balance of this check as gxid from the paving
fund—should not be clarged to the city official who held the check too long to
get payment on it? not see why the paving fund should stand it. What is
your opinion on it?" .

“1 am asking that you kindly give me an opinion on this matter at as early a date
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& ible, as we wonld like to have the same to file with the examiners before
they complete the work at Sioux City."
ou are advised that the official holding this check without authority would be

fiable to the city for the amount of the loss.

CIGARETTES: The word “permit”, as used in the chapter relating to the sale
of cigarettes, is synonymous with the word “license,” and the sale of cigarettes
without first obtaining a permit may be punished under the provisions of Section
13072, Code, 1924. In addition thereto proceedings may be commenced under the
provisions of Section 1577, Code, 1924, to abate a nuisance and collect the mulet
fax.

May 28, 1925. County Attorney, Burlington, lowa: We wish to acknowledge
receipt of your favor of the 20th requesting the opinion of this department as to
whether or not a person who has failed to secure a permit for the sale of cigar-
ettes, under the provisions of Chapter 78, Code, 1924, can be prosecuted under the
provisions of Section 13072, Code, 1924.

The question arises over the interpretation of the word “permit”, as used in the
chapter relating to the sale of cigarettes, Section 13072, Code, 1924, provides for
the punishment of any person, firm or corporation d°ir£§ husiness without procur-
ing a license, when the business transacted by them is prohibited without first
procuring a license.

The ordinarily accepted definition of the word “license” is found in Webster,
wherein it is said that a license is a “permit from proper authorities to perform
certain acts or carry on certain business; a grant of permission.” In the inter-
pretation of the statutes of this state the words and phrases used are to be given
their ordinary and accepted meaning, and we are of the opinion that the word
“permit” as used in the chapter relating to the sale of cigarettes is synonymous
with the word “license,” and that the sale of cigarcttes without first obtaining a
permit may be punished under the provisions of Scction 13072, Code, 1924

In addition to the punishment provided in the section last referred to, you will
also note that a failure to procure a permit for the sale of cigarettes is punishable,
under the provisions of Section 1577, Code, 1924, as a nuisance, and in addition
that a mulct tax may be assessed against the property.

STATE BOARD OF EDUCATION: At the end of thirty days from the com-
pletion and final acceptance of a public improvement, claims are on file, the public
corporation should retain at least the dupli of the t of claims on file.

May 28, 1925. Secretary, State Board of Education: We have received your
letter of May 13, 1925, asking this Department to prepare an opinion upon the
question which you have stated as follows:

“Mr. A. Emmert, contractor, has completed the construction of the addition to
the Hospital located on the campus of the Towa State College, Ames, Towa; but he
ln: not presented the final estimate. )

On April 17, 1925, the Geotge P. Smith Company of Charles City, lowa, filed a
claim against the contractor for $1,62201. In addition to this claim, there are
eleven doors in the bu:ldmﬁ which cannot be accepted hecause they are warped.
The Superintendent of Buildings and Grounds of the Towa State College, and
the architects, Messrs, Proudfoot, Rawson & Souers, have estimated that our claim

st the contractor is §308.00, The situation is as follows:
“Final estimate of A, Emmert.. . c..oe oeiiausnsposncinnasiors $
Claim of George P. Smith Company, Charles City e 162201
Amount necessary to complete the doors, .........c..oooien o, JOB00

A part of a letter that Mr. A. Emmert wrote on April 8, 1925, to the Business
H.Wr' of the Towa State College, is as follows: ;

See the Bonding Company, the U. S. Fidelity & Guaranty Company, who wrote
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my bond on the Hospital and they will bond me for the George P. Smith Com-
pany claim and also the Burkhart claim. My bills are paid with the exception of
the above. Please get together so 1 can get my final estimate. Let me hear from
you soon so I can get my bond for the above claim.

“A part of Section 10812 of the Code, 1924, is as follows: .

“*Said fund shall be retained by the public corporation for a period of thirty
days after the completicn and final acceptance of the improvement. 1f at the
end of said thirty day period claims are on file as herein provided the public cor-
poration shall continue to retain from said unpaid funds a sum not less than double
the total amount of all claims on file.'

“We are anxious to make a settlement with the contractor, Mr. A. Emmert.
You will notice that he is willing to give us a bond for the amount of the twa
claims. My judgment is that we are justified in paying the contractor the amount
of the final estimate, less twice the amount of the claims of sub-contractors, in
accordance with the statute.

“Please answer the following questions : 3

1. Shall we make a settlement in accordance with Section 10312 of the Code,
1924, or shall we accept a bond from the U, S, Fidelity & Guaranty Company?

2. In either event, what is the legal procedure?”

Section 10310 of the Code, 1924, provides that payments on public contracts
shall be for not more than 90% of said estimates and be so made that at least
10% of the contract price will remain unpaid at the date of the completion of the
contract,

The section you have guoted in your letter, Section 10312, requires the retention
of said fund by a public corporation for a period of thirty days after the com-
pletion and final accep of the impro If after the end of said thirty
day period claims are oa file, the public corporation shall continue to retain from
said unpaid funds a sum not less than double the amount of all claims on file.

We are of the opinion that the State Board of Education should retain a sum
equal to double the total amount of the claims on file. The statute should be fol-
lowed in every particular, If the provisions of the statute are complied with, then
the Board will be fully protected in any subsequent proceeding that may be in-
stituted.

STATE BOARD OF EDUCATION: The State Board of Education has the
Ieﬁal right to pay a regular monthly estimate provided they retain 10% as pro-
vided by the statute. )

May 29, 1925. Secreiary, State Board of Education: We have received your
letter of May 8, 1925, asking this department to prepare an opinion upon a guestion
which you have stated therein as follows:

"A part of a letter that Mr. Herbert H. Schoepp, Attorney for the Independence
Indemnity Company of Philadelphia, Pa., wrote to me on May 7, 1925, is as follows:
“Kin, { advise me if there is any reason why the Board of Education would
hold up the J. A, McDenald Construction Company estimate, outside of the
served by this Company. In other words, have there been any claims filed which
would give the school board authority to hold payment of the estimate and if so
what proportion of the estimate would be held.'
*On May 2, 1925, Mr. Sch wrole to me as follows: :
*“This is to advise you that the Independence Indemnity Company as_ s for
. A. McDonald Construction Company on their contract with the lowa State
rd of Education for the erection of the elementary school at Towa City do
hereby notify not to pay any further estimates to the McDonald Construction
Lokt ad o mu‘ proaryp 2 being made wherehy
“‘T mieht advise at time t arrangements are made whe some
othef:nﬂbodwﬁlhmrhdomnthlthemvﬂlbemﬁmupol!mmui-
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] belicve a copy of this letter is in your fils. The Independence Indemnity
y has not authorized us to pay an estimate for the month of May, 1925,

“As you know, the J. A. McDonald Construction C y is the tor for
the construction of the Elementary and High School Buil]in; located on the campus
of the State University at lowa City, lowa. We have paid several estimates. The
construction of the building will not be completed for some time, Therefore, very
fikely, there will be several monthly estimates to be paid before the final one is

Section 10310 of the Code, 1924, provides the method for paying regu-

- or monthly, estimates for the construction of public improvements; and Sec-
tion 10312 relates to the payment of final estimates

- al sub-comtractors, who have furnished materials used by the J. AL McDon-
ald Construction Company in the construction of the Elementary and High School

ing at lowa City, have filed claims with us. 1 beli have sent you a copy
of the 1 have written to each one of them.

“As far as 1 know, there is little we can do zt the present time regarding the

t of those claims. [ understand, however, that unless such claims are set-
tled by the contractor before the building is accepted by the lowa State Board of
Education, they come under the provisions of Section 10312 of the Code, 1924.

“A part of a letter that Mr. W. H. Bates, Secretary of the State University,
wrote to me on May 7, 1925, is as follows: %

“‘Under Section 10 of the C idering the of claims already
uﬂgnmummucmddheurim.lyjustzcd‘ in withholding this payment.
This thing seems to be getting worse all the time and will surely come to a head
within the next few days. .

“T am enclosing a blank contract which contains Article 10.

“Please give me opinion regarding the fﬂllnwiugoﬁualion:

“Has the lowa State Board of Education legal authority to refuse to pay a
regular monthiy estimate (not the final estimate), or any gn of it, because sub-
contractors have filed claims with us against the contractor

Section 10310 of the Code, 1924, provides that payments made under contracts
for the construction of public improvements, unless provided otherwise by law,
shall be made on the basis of monthly estimates of labor performed and material
delivered ; raid payments to be made for not more than ninety per cent of esti-
mates and to be so made that at least ten per cent of the contract price will re-
main unpaid at the date of the completion of the coptract,

Sections 10311 and 10312 read as follows:

“No public corporation shall be permitted to plead noncompliance with the pre-
nﬁiu%:ection, and the retained percentage of the contract price, which in no case
shall be less than ten per cent, shall constitute a fund for the payment of claims
gdumh_lw! : b,lg: I;Rr performed on said improvement, dl:nd shall be

: af, c: corporation as ter provi
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days after the completion and final lmegtl:nct of the improvement. 1f at the end
of said thirty-day period claims are on as herein provided, the ic
jon shall continue to retain from said unpaid funds a sum not less donble the
total amount of all claims on file” =~

It is the opinion of this department that in making payment of estimates and in
retaining the percentage of said estimates the three sections of the Code, 1924,
just referred to, two of which are copied into this Opinion, should be followed in
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HIGHWAYS—TUCK LAW: The board of supervisors does not have the
right to enter into a contract for the construction of a road improvement in an
assessment district, if the collectible revenues for the year are less than the
portion of the cost of constructing said improvement that must be paid out of
such funds.

May 29, 1925. County Attorney, Eldora, fowa: We desire to acknowledge re-
ceipt of your letter of May 19, 1925, asking this Department to prepare an Opinion
upon the question which you have stated in your letter as follows:

“The Board of Supervisors have asked me for an opinion concerning their right
to proceed under Section 4746 of the Code, 1924,

“The secondary road system in this county is to a ]arﬁt_ex_leul graded and drained.
A large number of property owners have signified their intention to petition the
Board for the establish of road districts, The specific question is—
whether or not, in view of Section 5258, the Board would have the right to approve
such proposal in view of the fact that such an expenditure would be in excess of
the collectible revenues for such purpose this year. Would the Board have authaority
to approve such a project, enter into contract for construction' work, issue war-
rants for such expenditure and issue funding bonds?

“In this county, such a procedure would seem to beé a good business policy; how-
e;er_, I"am in doubt as to the legality of such an action and would appreciate your
advice.

Section 4746 of the Code, 1924, provides that in order to provide for the gravel-
ing, oiling, or other suitable surfacing of roads of the secondary system, the board
of supervisors shall have power, on petition therefor, to blish road
districts, but such districts need not necessarily follow the zone limits provided
therein for the improvement of primary roads.

Section 4750 provides that the total cost of improving a county road in said
secondary system within an assessment district, by oiling, graveling, or other suit-
able surfacing, shall be apportioned and paid in the proportion of seventy-five
per cent from the county road fund and twenty-five per cent from assessments on
benefited lands, or may, by agreement between the Board of Supervisors and all
of the trustees of the township in which the road is located when the petition
requests such method of payment, be paid as provided in Section 4751.

Section 4751 provides that the total cost of improving a township road within
an assessment district shall be apportioned and paid in the proportion of twenty-
five per cent from the county road fund, fifty per cent from the township road
funds, and twenty-five per cent from the special asse nts on benefited lands.

Section 5258, the original Tuck Law, provides, in part, as follows:

“It shall be unlawful for any county, or for any officer thereof, to allow any
claim, or to issue any warrant, or to enter into any comtract, which will result,
during said year, in an expenditure from any county find in excess of an amount
equal to the collectible revenues in said fund for said year, plus any unexpended
balance in said fund, for any previous year. * * s

It is the opinion of this Department that, under the sections of the statute above
quoted, the Board of Supervisors does not have the right to enter into a contract
for the construction of 2 road imp in an district, as provided
in Section 4746, if the collectible revenues for the year that are available for the
payment of the portion of the cost hereof, which is, under Sections 4750 and 4751,
payable out of public funds, are less than the portion of the cost of constructing
such improvement that must be paid out of such funds.

The exceptions to the Tuck Law, as embodied in Section 5259 of the Code, 1924,

do not include the expenditure for secondary road purposes. :
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BOARD OF SUPERVISORS: An emergency fund cannot be created in the
county by transferring the same from the gencral fund for that purpose, but
must be created by levy. 1f the voters of a county authorize the project, the
surplus in the general fund may be used in payment thereof.

May 29, 1925. Director of the Budget: We wish to acknowledge receipt of a
copy of a resolution passed by the Board of Supervisors of Hardin County, lowa,
and copy of a letter from J. D. Bridgens, County Auditor of Hardin County, con-
cerning the proposed construction of a county home for the poor in that county.
You have orally requested our opinion upon the authority of the Board of Super-
visors of Hardin County, lowa, to create an emergency fund by transierring
$25,000.00 . from the general fund and thus creating the emergency fund, The
county auditor in his letter states the fund in question to have been created as
follows :

Section 373, Code, 1924, provides for the creation of an emergency fund. This
section reads as follows:

“Each municipality may include in the assessment herein required, an assess-
ment for emergency or other expenditure, which amount cannot reasonably be
foreseen at the time the estimates are made, and such emergency fund shall he
used for no other purpose.”

The language used in the statute just quoted clearly discl that it was the
intention of the legislature to provide for the creation of an emergency fund only
upon estimates submitfed, such fund to be raised by a regular levy, the same as
other revenues for the county. We are of the opinion that the transfer of $25000
from the general fund in the manner stated by the auditor of Hardin County was
not authorized by statute, and the funds to the credit of the emergency fund pro-
cured in the manner stated were unlawfully transferred from the general fund,
and should be returned to the fund from which they were unlawfully taken.

The question next arises whether the gencral fund can be used to pay for the
erection of a county home for the poor, provided its expenditure is authorized by
the voters of the county. ¥

The county general fund may be used for any purpose in connection with the
operation of the county’s business, in the event that a special fund is not provided
for the particular purpose or use contemplated,

We are, therefore, of the opinion that the $25,000.00 appearing in the emergency
fund of Hardin County should be relurned to the general fund, and in event the
voters of Hardin County authorize the contemplated project, then the surplus in
the general fund may be used to pay for the same, \

LABOR COMMISSIONER: Senate File No. 180 repealed the provisions of
ter 83, Code, 1924, relating to the rules and regulations adopted by the
conference board, i
June 3, 1925. Bureau of Labor Statistics: We wish to acknowledge receipt of
your favor of the 16th requesting the opinion of this department as to whether or
not tbe 41st General Assembly by the enactment of Senate File 180 repealed the
provisions of Chapter 83, Code 1924, relating to the rules and regulations adopted
by the conf board appointed by the Governor as provided in Sections 1681
and 1682 of said chapter.
The title to Senate File 180 reads as follows:
“To repeal sections Sixteen Hundred chcralg-ni.nc (1679), Sixteen Hundred
(1680), Sixteen Hundred Eighty-one (1681), Sixteen Hundred Eighty-two
( A Hundred ' Eighty-four  (1684), and Sixty-seven Hund ifty-
three (6753), and to amend Section Sixteen d Eighty-three (1683), of t
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Code of 1924, relating to regulations concerning the safety, installation, equipment,
::d Emmmume of passenger and freight elevators and to emact a substitute
erelor.

It will appear from a reading of the title that the legislature intended to repeal
the sections of the law relating to the regulations concerning the safety, installation,

quipment and mai e of elevators. Section 1682, Code, 1924, repealed by
Senate File 180 contained the following language:

“Such board shall adopt a code of standards, rules and regulations for the con-
struction, installation, equip i ¢ and operation of elevators, and
when adopted shall have the force and effect of law. * * s

From the statement submitted by you we assume that the conference board did
in fact adopt a code of standards, rules and regulations, as they were authorized
to do under the provisions of the code section. By virtue of the language used in
the statute, rules and regulations or the code of standards so adopted have the
same force and effect as law; however, it is only by reason of the provisions of
this statute that such rules and regulations or code of standards have this effect.
Thus the code of standards, rules and regulations adopted by the conference board
become @ part of the statute, with the same force and effect as though written
into the law itself.

1f it is contended that the code of standards, rules and regulations adopted by
the conference board, were not repealed by the legislature in S File 180, Laws
of the Forty-first General Assembly, we would haye this anomalous situation. The
code of standards, rules and regulations, as we have shown, are dependent for their
status and enforcement upon the provisions of the section just referred to. Without
the authority and legal status given the code of standards, rules and regulations by
this section, they would be unenforcible and without effect. The repeal of the
statute would take away the foundation for such code of standards, rules and
regulations and remove the only thing that makes them effective and enforcible
The code of standards, rules and regulations without the statute would become
void of all use or purpose wh ver. The legislature did not intend by the enact-
ment of Senate File 180 to leave this situation.

We are of the opinion therefore, that the legislature, in Senate File 180, Acts of
the Firty-first General Assembly, repealed the code of standards, rules and reguls-
tions adopted by the conference board undes the provisions of Section 1682, Code,
1924,

HIGHWAYS: Section 4779 does not relate to secondary roads and, therefore,
patrolmen have no authority to enforce the laws of the road outside of cities and
towns on any other than primary roads. (2) Such patrolmen are authorized to
act as officers only while on duty as such patrolmen. (3) He would have

the right to enforce all of the laws the same as other peace officers.

June 3, 1925, County Attorney: We have received your letter of May 9, 1925,
ukhgthi:d:uﬂmtulopnwnmopinimwmlheqwﬁomwhichmhu
stated as follows:

“The Board of Supervisors of Pocahontas Countgehlve asked me to advise them
whether, in case they pass a Resolution, ﬁ&t i i
patrolmen authorized in Section 4779 of the 1924, the patrolmen would
:::horitytoml’omlhemdhwonallmd:oflhemntyahereﬂriﬂdh
rimary roads,

"‘i?ou wmuotim that in the fourth line of this section the word ‘primary’ is in-
umdmkilmbliwuahuifmdnlndins. The view taken by some of
mnmﬁmmnthwdmuﬁmﬂmmuo{mp!:dmu*
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i roads and that if a driver violated
w:,-,m h?st < g i the law on a county road the patrolmen
y view o construction to be placed on the word i i modi
of the word law and consider that the legislature had i:; ;?n;o l::el:wa::il a ﬁg
1o the ;r;m:g :oc:‘!’l.‘:lfi :kot_tnse n! das L restriction to the territory in whic% the
i 3 et
— :;'t ol ‘h;—" st woul ve been fortunate if the word ‘primary’
“1. Please me whether the patrolman given the added authori i i
Section 4779 would have authority to enf v
gyt agy ‘:y“u “o;cr? mﬂ:ewfaws of the road outside of towns
2. And would he have authority to act anywhere in the county, outside of towns

and cities. 5
.E;M:w\::,ua:g 'E:E;mhmucdm to act as a peace officer in respect to road laws at

4. Would he have same authority in other respect i
ment of the road laws, as other prace tn‘l"lcers?r For m.:'ll;scfewt:t‘:llg :hep:tnrt':?rl::r'l
arrest a man if he foundlh}:a:mr in his car? Or could a patrolman search a car in
which he had reason to that liquor was being transported ?"

Chapter 243 contains the law relating to road patrolmen.

Section 4774 provides that the Board of Supervisors shall cause all hi

. s - - 3 "

under their jnr_lsdnamn to be patrolled, throughout each road-working m!r:n.':::
at such other times as they may direct, and to this end shall appoint such number
g]p:;m;n as may be necessary to perform such duty.

t observed that all highways under the jurisdiction of the Boa
Supervisors shall be patrolled during the period specified in the statute i\

Section 4778 prescribes the duties of such patrolmen. .

Section 4779 reads as follows:

"l'hgmdpatmlmmmutcd by the board of supervi f il

addition to their other duties, enforce the provisions of t;beml:,: r::tyin?“t:t{nm $

. ml‘y road.qd of the county outside of cities and towns. Each such patrolman

~ “wnﬂ i:::nofuggwl::r an :fﬁrd badge, mc.s' thatbi;e n|:lyhbe clearly distinguished

. - & &

furnished by the board of supervisors ufm&e m:l:: |c > "1&“;&2?3; trhbﬁ
as any peace officer and shall have the authority of a peace
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is manifestly limited to the enforcing of the provisions of the 1
nvdmpdmrymdshtheSmcotlonmﬂdeoidﬁua:;
not apply to secondary roads in the county.

efore, a:;;er ar questions as follows:

Section not relate to secondary roads, the patrolmen would
authority to enforce the laws of the road outside of to cities
than primary roads. gy =
be authorized to act as a peace officer only while on
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pt_trnlmn.
opinion, he m‘l‘!hh:: the right to enforce all of the laws the same
is is made manifest by the follow language
:“md&allhaveﬁmﬂmﬁydama!bu.”“ !
to say that the patrolmen provided for by the statut
h_:gpdx: eputy sheriffs in the manner provided by law, and if they are :ow
pointed, wmwmmmmumammvms;
deu?:tadviublctatanhmramionthc.!utlhlmderthpm-
Sml”ufﬂu&de!ﬂt,npﬂmmmm:mahmm
offense committed or attempted in his presence; (2) when a
committed, and he has reasonable grounds for believing that the
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person to be arrested has committed it. The patr | may, therefore, make an
arrest under the provisions of this section of the statute the same as any other pri-
vate individual

INTOXICATING LIQUOR: Held that Scction 1936, Code, applies to individuals
as well as common carriers.

June 5, 1925, County Attorney, Waverly, lowa: You have requested the opinion
of this department upon certain sections of the liquor statutes of this State. You
have submitted to this department the following questions in regard thereto:

“Ouestion 1, ‘A has a gallon of moonshine whiskey in his car and drives to a
neighboring town. The jug has no mark or label of an{ kind thereon. The liquor
and container are lawfully seized. Section 1936 of the 1924 Code states:

‘No person shall be authorized to receive or keep such liquors unless same be

marked or labeled as herein required.

Can A be held for illegal jon of intoxicating liquor which would be a
misdemeanor under Section 1934 of the 1924 Code? I feel this would be a reason-
able interpretation and that A could be held.”

In answer to the above question, you are advised that it is the opinion of this
department that A would be guilty of illegally transporting liquor in violation of
the provisions of Section 1936 of the 1924 Code. It is the interpretation of many
law enforcers of this State that this section applies to individuals, and this depart.
ment in inclined to agree with this view, There can be no doubt that such is the
construction of the section after the amendment of the Forty-first General Assem.
bly becomes effective on July 4th.

It is, therefore, our opinion that it is unlawful for any person to transport liquor
where the same is not correctly labeled as to its contents, showing the kind
and quality of liquor contained therein, and that for such illegal transportation,
such person is subject to punishment by fine in the sum of $10000 for each offense,
including costs of prosecution, as provided in Section 1934 of the Code, 1924.

In this regard you are referred to the case of State vs. Duncan, 214 Pacific, 838
(Wash,), wherein the court held that intent to sell may be implied from having
intoxicating liguor in the defendant’s p jon in an automobile and from the
cire sur ding such p i

You are, also, advised that it is the opinion of this department that A could be
punished under the provisions of Section 1924 of the Code, 1924, as amended by
the Acts of the Firty-first General Assembly, under which amendment possession
of liguor is made unlawful. Therefore, where the defendant is found with liquor
in his possession, he can be punished under the provisions of Section 1924, and
subjected to a fine of not less than $30.00 nor more than $10000 and by imprison-
ment in the county jail not less than three months nor more than ane year under
the provisions of Section 1927 of the Code, 1924, as amended by the Forty-first
General Assembly.

Question 2 submitted by you has been answered by us in resly to Question 1.

“Question 3. A is found to be carrying a bottle of intoxicating liquors around
in his pocket. He is unable to defend on any grouad mumedunpg&.'&dw

of ‘Amendment to Intoxicating Liguor Statutes’ 4lst G. A. Is he guilty of

transportation of intoxicating liguors? ruling ‘Yes? Is he guilty of
illegal possession of intoxicating liquors? My ruling “Yes'"

In reply to the above question, you are advised that in our opinion A would be
guilty of illegally transporting liquor under Section 1936 of the Code, 1924, as
amended by the Forty-first General Assembly, effective July 4th.
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There can be no question but what the carrying around of liguor upon the person
of an individual constitutes transportation in violation of Section 1936, In this
regard you are referred to the cases cited at the top of page 32 of the pamphlet
on Laws Relating to Intoxicating Liquor, issued by this department in January, 1925,

It is also the opiniqn of this department that A would be guilty of illegal posses-
sion of intoxicating liquor, under the provisions of Section 1924 of the Code, 1924
as amended by the Forty-first General Assembly, by the provisions of which m-lcrad-l
ment, possession of liquor is made illegal. This amendment is now in effect.

jon 4. Section 1924 of the 1924 Code has been i i
comma, iollowing the word ‘sale’ in line 8 thereof, theu:f::g:d h;a:;i‘::;p::tm:r e
of, Does Section 1924 now mean that the finding of intoxicating liquors in one's
sion and such person has no defense as mentioned on page 6 of 'Amendment
1o Intoxicating Liquor Statutes’ above referred to he can ir_ unished as per
penalty for bootlegging? It is my opinion that he can be so punished.”

You are advised that your interpretation of Section 1924, as set forth in your
question submitted to this department is correct, and that a person having posses-
sion of liquor is punished under the provisions of Section 1927 of the Code, 1924, as
amended by the Acts of the Forty-first General Assembly,

COUNTY RECORDER: The county recorder is liable for the f i
hunting licenses even though this fund has been lost lhrwxl: f:ﬁ;::eg!w : IS::E

June 5, 1925, Fish and Game Department: You have requested an opinion of
this Department upon the following statement of facts:

recorders, who are supplied by this Department with blanks for hunting
issue, are required under Sec. 1725 of the Code, 1934.’ I:rr:nunia to
te Treasurer at the end of each month the fees collected for licenses issued
ee‘l: to ltaye %redltedd to lhj\ ll“im arll(d Gﬂ\‘ll:e Protection Fund, ;
¢ Counf ecorder at Algona,. Kossuth County, had it i i
| Bank of Algona $86.00 of | ‘s 1i o fzu llect, gemgmmﬂg.'vimpl::}
time the bank closed on November 121h, At the end of the fscal year, June
B L T oh s R e G e s s
no doubt, t y
lhemrunct%(ﬂer wil:‘ not rtceivﬁ the full amount ,dsposiltd'.e b o |
s is recorder personally responsible for the 00 funds of Depart-
s (_.‘.m l;embe JO:I 1u red to hl:cii'a::hgallys_ramiho this aﬁunl mun < :mlm:; for tll-:e
ndm? , Or §| is office show u i -
ance due o &SOO. and accept what settlement the mmraw;\ﬁg'?rm;?hw’l“
You arc advised that it is our opinion that the county recorder is lable to transmit
to the State Treasurer all fees which he collects under the provisions of Section
1725 of _th: Code, 1924. It is our opinion that loss of a part of this fund through
deposit in a bank which subsequently becomes insolvent will not exonerate the
recorder, n}d that he must pay to the Treasurer the full amount of the funds re-
oﬁnﬂbjhm,andthekm.i{w.fm{lﬂnwofthehnk.mmhmhylh
recorder and not the State Treasurer.

Bl

b 3 -3
E!

i

i

PUBLIC FUNDS: aﬂrﬁmc bank may be designated as a depository under the

June 5, 1925, Director of the Budget: This department is in receipt of your fet-

ter dated June 1, 1925 in which ici i
e n you request an official opinion. Your letter is in

e are in i ) '
%"g o!-w Igr “?: follow:h‘ inquiry {m Mr. F. . Pierce, Saer_mry of
’ hnmumm:m‘ammhw-hnmu
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bank, and still be protected under the state guarantee law. [ presume the law
covers this, but thought you could give me the information.

?u\lﬂwu" kindly furnish this department with an opinion on the above question,
and oblige,

You are advised that town and city funds may be deposited in either a privage
bank, a state or national bank. The depository must be approved in the same man-
ner as any other depository of public funds.

For your information in order that this may be clear to you, your attention s
invited to the fact that the statute refers to claims established in bankruptcy. Soeh
claims could not be established in either a state or a national bank but only in 3
private bank. Therefore it was clearly the purpose of the Legislature to include

these institutions.

APPROPRIATION: Appropriation expiring June 30, 1925, can only be used to
pay a valid inde occurring prior to that date. h
June 6, 1925. lowa State Boord of Health: This Department is in receipt of your

letter, dated June 3, 1925, in which you request an official opinion. Your letier

is in words as follows: :

“This Department for the past six months has been co-operating in the estab-
lishing and maintaining of a tull time County Health Unit in Washington County,
This County Health Unit has been operated for experimental purposes, and we
have been conducting a model health unit, which may be patterned after by any
county in the State, if the same proves to be a success.

“In establishing this unit, this rtment entered into an agreement, which was
approved by the Executive Council to help finance the work obligating ourselves
to pay not to exceed $2,500 for the year 1925. This money is being paid out of our
contingent fund, which fund, by an act of the last Legislature, expires June 3
1925. We requisitioned an appropriation with which to carry on this work for the
last six montns of 1925, the amount was approved by the Budget Board but the
Le ‘Igillllure f:_iled i.t: 5 thehlam.m 6 W Sy s

f on Inasmue, as e resent appropriation runs

:n;u:c advance to Washington Count; tt:’n?;n of 31.250’ out of our 13
that are available until June 30th, so that County Health Unit may continue

with this work under the original agreement made by us the 1st of January, 1925}

You will understand that all unused balances in our funds have to revert to general

revenue June 30th.”

As we understand the proposition submitted, the Department of Health desires
to advance for services to be rendered after June 30, 1925, money from the appro-
priation expiring June 30, 1925, This cannot be done. The appropriation expiring
June 30, 1925, can only be used to pay for a valid indebtedness incurred prior
that date, This is not a situation where a contract entered into prior to June
1925, may be paid from the fund available for the period ending on that date
although the contract is not fully completed until after that date. This is a
of a continuing expenditure of money which may be terminated at will by the
Department of Health. This being true, it is the duty of the Department of Health
to obey the mandate of the Legislature and terminate the expenditure in question
on June 30, 1925,

There is but one fund that | know of available for your use and that is the fund
which may be expended under the direction of the Retrench and Rel Com-
mittee. It is just possible that you might make an application to the Retrenchment
and Reform Committee for an appropriation from their fund to meet this situation.

DRAINAGE: Board of supervisors has no right or authority to extend the time

Eius

f f drai rtificates, bonds, :
Juse §, 1925, Auditor of State: We have received your letter of June Bth, asking

.

However,
the meaning of the Budget la
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;ﬁ DGF' riment to prepare an Opinion upon the question which you have stated as
“The county treasurer of Webster County has writt rning i
Board o? Supcrvi.wnw;;h :hh:xk:oumy ::l::d e:;l" “'l?n :smm“"?com"?ﬂ}ﬁ

b a re i f
treasurer 10 extend the time of payment in drainage ::m;.ﬁ;::‘:ﬂfx ttrl?e :4::.:1;:)_
w ltc been m:‘d’: smd ntcr_:med to the treasurer by the auditor. They also ordered
u Iliz:hgpmaj sment in question bear interest at the rate of 6% after April

“In this matter we wrote the county treasurer that after th
legally .ﬂxad by *ﬂ: auditor according to the resolution ;li. th: ;ossa?d"::n;ug:fviﬁl:
and certified to county treasurer for collection, that the board were without
authority to take "ﬁ- any individual assessments and extend the time for ment.
m hI:ld w’:s t “:“mnel:n& lthat ;vhen this assessment was cmiﬁtdpa{o the

. - i ect the penalties provided by la he
board had no authority to interfere with such collection. The R et
informs us that the board of i i t e g ey
regard to another indi\'it_iu:l :umpewn?c:l? i'l:’ ﬁ:hﬁ:uﬁw'h“c :i::t?:cll‘h e

“The gem.m:lm with us is, can the board of supervisors, l!ler the assessment has
been made and regularly certified for collection, interfere with the regular statutory

ovisions governing penalties and matters of collection?

Kindly mf?r‘m us in regard to this matter at your earliest convenience.”

Itis the opinion of this ‘Depanment that the Board of Supervisors has m right
or authority to extend the time of payment of drainage certificates or bonds, or any
mmmwmmmmcnuofimermlﬂerthenm becomes de-

Drainage certificates or bonds, when delivered to the contractor or sold and de-
md d::“ thcn?utrhc:u;rl. become contracts which are protected not only by the con-

¥ -t
s o, of | ¢ constitution but the contract clause of the ‘federal con-
The provisions of the statute, with reference to the time such i
s certificates
become due fuq r.hg rate of interest thereon, are plain and unequivocal :dh:l:ldl:
be ‘:,ull;:ed in issuing such certificates and bonds,
¢ have no hesitation in saying that the action of the Boar Supervi
L sayi d of i
of Webster County, as det_aﬂtd in your letter, is absolutely null and void andm
m t.r:::r:: lh](lmld t::;reurd said action and should proceed in accordance
i collect amounts d i i
"‘3 s o the B ue on such certificates and bonds, together
¢ consider the propositions of law stated herein so
o that
m?lwmmdummmmw:mm?:mm nm-twh.ﬂn "
BUDGET LAW: Proceedi ublic purpose expend
ture within the mu:ting o?‘ll:cmﬂtﬁ::: m‘l.:wl.“d for o " e s
June 8, 1925. Director of the Budget: This is in receipt of your

5 % department
recent i
ey Ime:rmwh:d:mm‘muoﬂidalmnion. Your request is in substance

'M £, » .
Mbmwwammm&mhdfwnwmkwmmv-

The r'h“‘ of a ui'ly !:lmndemn lii.dc;:d: :ifg::ar
city has a right to eondu:m land for EII public mm!“zwpn;iﬁ;dmm :l::
for public ,muhm uua"aquc or of the ;“udmh “‘lm niothing 1o ::.m"
{ _On'.t‘l'ﬂ'hlll land as a pt;; of a putg:: ::gmm wil:hz
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much within the jurisdiction of the Director of the Budget as the expenditure of
the money for the completion of the improvement. What we mean to say is this—
if the city starts out to make a public improvement and if, as a part of the expense
of such public improvement, it is necessary to condemn land, the expenditure for
that purpose is an expenditure within the meaning of the Budget Law.

REAL ESTATE MORTGAGE: Real estate mortgage containing a chattel mors
gage or receivership clause, which has been fully recorded may be taxed in the
chattel mortgage records without the expense of an extra iee.

June 9, 1925, Auditor of State: We have received several requests from atior.
neys and county ys for an opinion, construing the statutes with referenge
to indexing the chattel mortgage records, as provided in Section 10032 of the Code,
1924
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as the charging of a fee is concerned. The fee prescribed in Section 10031 is not
for the indexing of the instrument but for the filing thereof when it is not recorded.

CITIES AND TOWNS: A city should not pay the city treasurer additional com-
pensation for making up annual tax list of special taxes. However, if paid, no
means of recovery are available.

June 9, 1925, Awditor of State: This department is in receipt of your letter of
recent date in which you request an official opinion. Your request is in substance
as follows:

“Can the city of Council Bluffs allow the city tr dditional i
over the salary fixed by ordinance for services rendered by said treasurer in making
ap the annual tax list of special taxes due the city?”

The question submitted by you raises a question which either directly or in-
firectly has been raised at various times throughout the state. For that reason,

On account of the number of these requests, we have concluded to prepare as
opinion for your department for the purpose of answering all of these requessy

The questions submitted may be stated as follows:

1. When a real estate mortgage has been recorded in the real estate mortgage
records and at the same time it is indexed in the chattel records, as provided iy
Section 10032, does the fee of twenty-five cents have to be paid or does the fee for
recording the real estate mortgage cover everything?

2. Would the rule be the same when the holder of the mortgage requested the
county recorder to index the mortgage in the chattel mortgage book, several year
after it had been recorded in the real estate book?

The applicabl i of the statute are S

1924, and they read as follows:
: [‘IThc fees to be collected by the county recorder under this chapter shall be s
ollows :

L wI"'nr filing any instrument affecting the title to or incumbrance of personal
property, twenty-five cents,

2 Fzr recording or making certified copies of such instruments, fifty cents fi
the first four hundred words and ten cents for each one hundred additional \mz
or fraction thereof.”

10031 and 10032 of the Code,

Section 10031,

“Real estate mortgages which create an incumbrance on personal property o
which provide for a receivership, shall, after being recorded at length, be indﬁ
if requested by the holder, in the chattel mortgage index book. Said indexing
show the and page where said _is recorded and such record and
index shall have the same effect as thom said mﬂgafc were retained
recorder as a chattel mortgage, or as though the same had been recorded at
in the chattel mortgage records and indexed accordingly.

When such mortgage is released of record, the recorder shall make entry thereof
in said chattel morigage index hook.”

Section 10032 -

It will be noted, that the fee of twenty-five cents, prescrited by the statute, i
for filing any instrument affecting the title to or incumbrance of personal property.

It is the opinion of this department that when the real estate mortgage, containing
the chattel mortgage or receivership clause,is fully recorded and is also indexed
in the chattel mortgage records, no extra fee should be charged for indexing the
same in the chattel morigage index book.

The fee of twenty-five cents is to be charged only for filing the instrument whes
it is not recorded. The fact that the indexing is not done until some time after

the mortgage is filed and recorded, in our opinion, will make no difference so far

instead of answering your question directly, it is our desire to discuss the matter
briefly.

The laws of this state impose wpon every public official certain duties. Such
duties arise cither through an express provision of the laws or by necessary implica-
tion. A salary is paid such public officials for the performance of such duties. An

" officer failing to perform such duties necessarily fails to earn his salary. The gov-

eming board of every political subidivision of this state should insist upon every
public official performing the duties imposed by law. There should be no half
way measures adopted. The governing board should not permit others to draw

- compensation for services rendered which services should have been rendered by

the official designated by law and paid a salary for so doing.

We must not be understood as saying that the governing board should not fur-
vish necessary clerical help, but certainly one official should not he employed to
do the work of another official else the municipality will, by the simple process of
employing the city clerk to do the work of the city treasurer and the city treasurer
to do the work of the city clerk, pay both officials a double salary, This will result
in what may properly be termed a vicious circle.

We know of no means whereby the compensation paid to the ity ireasurer can
be recovered by the city, but certainly the policy referred to should be severely

%

FISH & GAME: It is not necessary for bona fide non-residents to secure @ license
to fish in private ponds,
June 10, 1925, State Fish and Game Deparfment: We have received your letter
m.ﬂ 1925, asking this Department to prepare an opinion upon the following

“Chapter 76 of the lzaak Walton League of America contemplate leasing several
dpit ponds, stock them and maintain them entirely at the l.e:lﬁu': m'

:.ﬁ ponds being located immediately across the Missouri River from this n.e;
- & v

in the State of lowa, Fremont County, and the bers of this Ch
requested me to write you and ascertain whether fide members of this or-
would be permitted to fish these ponds, under above named conditions,
Section 1719 of the Code, 1924, as amended by Chapter 34 (House File No. 164)
thhnnfthe?orty-ﬁrﬂﬁemu!!\muy.mdluhhwa:

“No male person over the of cighteen years shall fish in the stocked mean
lakes of the state without a&"pmftm. ﬁh'mg bmn?rahllmm
fish in any state waters without first procuring a fishing license”

i
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It will be observed that the statute requires non-residents to secure a license only
to fish in any state water. Under the facts stated in your letter, the sand-pit pondy
would not be state water but would be private ponds when maintained by privage
residents.

We are, therefore, clearly of the opinion that it would not be necessary for bomg
fide non-resident members of Chapter 76 of the Tzaak Walton League of Americ
to secure a license to fish in such waters.

LICENSE: All licenses provided under Section 2447 of the Code expire the 30t
day of June.
June 15, 1925. foun State Department of Health: This department is in receip
of your letter dated June 12, 1925, in which you request an official opinion. Your
letter is in words as follows:

“In accordance with the provisions in Section 2447 oi the 1924 Code, this De
partment has already collected $1.00 renewal fee for every person licensed to prac
tice any of the professions enumerated in Chapter 115, : :

Now, the wofdm&in Section 2447, ‘every license to practice a profession shall
expire on the 3th day of June following the date of e of such | , and
shall be renewed annually,’ is being interpreted by a few to mean only those §i-
censed since this law went into effect have to renew.

You will understand that we believe that the intent of the law was to have every
licensee regardless when he received his State license, renew annually, and I might
say ftihlg this is one dependable way in keeping track of the members of the different
professions,

Will you kindly advise me at the earliest possible moment whether or not the
reading of Section 2447 is interpreted by you to mean license shall be renewed re
gardless as to when the certificate was issued.”

You are advised that all licenses must be renewed. Any other ruling would be
intolerable. Tt is foolish to say that the legislature intended that a part of the
ficenses shonld expire on the 315t day of December and part on the 30th of June

TRADE NAME STATUTE: Statute does not require the recording of the veri-
fied trade name statute. (2) The statute does not provide for the payment of
a fee for filing such verified statement.

June 16, 1925, Auditor of State: We have received your letter of June 6
1925, asking this Department for an opinion construing the provisions of Chapter
183 of the Laws of the Forty-first General Assembly (House File No. 147). Your
letter is as follows:

thle matter in connection with the operation

"We have several conce;
of the new law on trade names by the last general assembly, designated as
House File 147. The questions submitted to us seem worthy of a special considera-

tion and are as follows:
1. Does this law apply to corporations operating under trade names as well as

4
2 Sho&.tl the verified statement mentioned in the law be filed and remain in
the recorder’s office like a chattel mortgage, or should it be recorded and delivered
wthcmi:;ho files it; or should it be accepted, indexed only, and retuined ta the
one
3. 1In case it is indexed only, what would be the fee for indexing? '
These questions in with this law are very important and we frust

may have your immediate attention so that we can be in possession of your opinioa
to di in order to secure uniformity of under
urther, that we may be enabled to shape up the forms that will be
required for use of county recorders.”
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“Jt shall be unlawful for any person or co-partnership to engage in or conduct a
pusiness under any trade name, or any assumed name of any character other than
the true surname of cach person or persons owning or having any interest in such
pusiness, unless such person or persons shall first file with the county recorder of
the county in which the business is to be conducted a verified statement showing
the name, postoffice address, and residence address of each person owning or having

interest in the business, and the address where the business is to be conducted.
A like verified statement shall be filed of any change in ownership of the business,

interested therein, and the original i iga-
wm o ptlfaliﬁﬂ!thzl . i’o;ngd- owners shall be liable for all obliga
Any person violating the provisions of this act shall, icti -
jhed by a fine of not less than twenty-five dollars (ﬂ;g')‘ w::::'lznp:nm
hundred dollars ($100.00), or by imprisonment in the county jail for a term not
exceeding thirty (30) days, and each day that any person or persons violate the
provisions of this act shall be deemed to be a separate and distinct offense.”

L

The first question is stated as follows:

M-'Dm E:;’?“hw apply to corporations operating under trade names as well as

It will be observed that the statute applies to “any person or oo-partmnl:ﬁ"
It is clear, we think, that the term “co-partnership” does not include a corporation
and we are, therefore, limited to the determination of the question as to whether
or not the word “person™ in the statute is broad enough to include a corporation,

Section 63 of the Code, 1924, reads, in part, as follows:

“In the construction of the statutes; the following rules shall be observed, unless
such construction would be inconsistent with the ifest int r
assembly, or repugnant to the context of thle starut::m‘ ek Imeat o the, geperal

“13, The word ‘person' may be extended to bodies corporate.”

This particular section of the code was under consideration the Supreme
Court in two cases that arose in the year 1907. It was held in lhu‘:y cases that cor-
porations were included in the word “person” as used in the statute then under con-
sideration. '

Swartley v. Creamery Company, 135 T 573.;
State v, Des Moines City % way, ngw]‘c;wa 694,

In fact, the almost universal weight of authority is to the same effect. The many

authorities so holding are cited in words and phrases under the word “person.’”
Vol 6. Words and Phrases, e 5327 to 5330. :

R 2nd Series, Vol. 3, Words and Phrases, pages 985 to 994,

lwu]dhamuoftiunwmmmmtodﬂ;hthhopiﬂu. of the
many cases so holding. The cases dldinthemvdméfwmim?l’bﬁlu
uuth.umumumummwmmmmm-
mo!wh federal and state constitutions, guaranteeing to all persons due process

. We are united in the view that the term " as used
. “person, in the statute,

On June 16, 1925, this department prepared an opinion for Honorable J. C. Me-
:hngAmol&mummmmhw&&nqhhu
ollows : )

“Does u:hrhw apply to corporations operating under trade names as well as

It was answered upon the theory that the inquiry related to the to
mwmdmmmmuﬁudmnﬁm&drmmm” X
h&umuwymwuemmmu-
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distinguishing the rule therein adopted from the one herein announced, we deem
it advisable to call your attention to the fact that there is no conflict between the
former opinion and this one. 1f a corporation uses a trade name, such trade name
must, under the statute, be registered. If however, only the corperate name is used,
then it is not necessary for the corporation to comply with the statute in question,

IL

The second question is stated in your letter as follows:

“Should the verified statement mentioned in the law be filed and remain in the
recorder’s office like a chattel mortgage, or should it be recorded and delivered
to the one who files it or should it be accepted, indexed only, and.returned to the
one filing it?"

It will be observed that the statute provides that any person or co-partnership
engaged in or conducting a business under any trade name, or any assumed name of
any character other than the true surname of each person owning or having any
interest in su¢h business, unless such person or persons shall first file with the
county recorder of the county in which the business is to be conducted a verified
statement showing the name, postoffice address, and residence address of each
person owning or having any i in the b and the address where the
business is to be conducted,

It will also be observed that the statute does not in specific terms require the
recording of the verified statement. The word “file” or “filed,” as defined by the
courts, has acquired a well defined meaning. So far as we are able to discover, the
use of this word in a statute has never been held to require the recording of the
instrument. Many cases are cited in “Words and Phrases” in support of this
statement.

2nd Sevies, 2ud Vol, Words and Phrases, pages 531 to 534;
3rd Vol, Words and Phrases, pages 2765 to 2770

The phrase “filing of a paper” means the delivery of it to an officer at his office,
to be kept by him as a paper on file.

Bedford v. Board of Supervisors, 162 lowa 588,

We are, therefore, of the opinion that the statute does not require the recording
of the verified statement, but the mere delivery of the same to and acceptance

thereof by the recorder and the proper indexing thereof will satisfy the statutory

requirements.
111, .

The final question for our determination is stated as follows:

“In case it is indexed only, what would be the fee for indexing ¥

There are two sections of the statute which relate to the fees that should be
charged by the county recorder, One is Section 5177 and the other is Section 10031

In our opinion neither of these sections is broad enough to cover the charging of a
fee for filing and indexing the verified statement covered by the statute in question.

Section 5177 contains the provisions in regard to the fees to be charged by the
county recorder for recording instruments in his office. It is manifest that such
statute does not include the filing and indexing of the statements involved in your
inquiry. g

Section 10031 is a part of Chapter 437, relating to chattel mortgages and condi-
tional sales of personal property. This section provides that the fees to be collected
by the county recorder, under this chapter, shall be as follows:

IMPORTANT OPINIONS 101

#). For recording each instrument containing four hundred words or less, fiity

?F&x every additional hundred words or fraction thercof, ten cents™

It is apparent that the fees provided for therein are limited by the phrase “under
this chapter” to the filing or recording of the instruments that are specified in such
chapter ; namely, chattel mortgages and conditional sales of personal property. The
provisions of this chapter, and especially Section 10031, cannot, in our opinion, be
so construed as to cover the indexing of the verified statement provided for in the
statute under consideration, so that the county recorder can charge a fee for in-
dexing the same. In the absence of a statute providing that a fee shall be paid
for snch services, we are of the opinion that no fee can be charged therefor.

This is a matter which should be covered by statutory enactment, and the at-
tention of the Legislature, at its next session, should be called to the fact that
there is mo provision in the statute authorizing or permitting the county recorder to
charge a fee for Aling and indexing the verified statements, covered by the statute,

* s that such a provision may be added to the law, if it is deemed advisable.

COUNTIES: Board of supervisors has no right to grant a leave of absence to a
county superintendent.

STATE BOARD OF EDUCATION: State Board of Education may not employ
a county superintendent to perform services for the state and pay him extra com-
pensation  therefor. "

June 17, 1925, Director of the Budgel: We have received your letter of June
10, 1925, asking the department to prepare an opinion upon the following questions:

“Does the county board of supervisors have the anthority to grant leave of ‘ab-
m the county superintendent for any given time or for certain hours during

do have that authority and grant such lcav: nee would i '

;15: ﬂ?m;e board of eduuliotrf to m&;]‘;y su'gl .k:o:n?; mi:eimgcl;? a:udh:ohg:::*

or it t

Would the fact that the county superintendent is not receiving maxim
salary which the law permits i -thr?nd that the combined nia‘r];:l would“'b’:
under the maximum salary permitted, have any bearing on the situation?

Could the state board of education contract directly with the county board of
supervisors for a part of the time of the county superintendent and rcl’mbﬁiu the
cotnty for such time as he might be giving the state?” i

We will answer your questions in the following way: t

First, it is the opinion of this department that the county beard of supervisors
does not have the right or authority to grant leave of ahsénce to the county super-
intendent for any given time or for certain hours during the day. The said board

. has no power or authority to regulate the conduct of the office of ‘the county
superintendent. Such official should devote all of his time, or so much thereof
as is necessary, to the discharge of the duties of the office. This does not, of
course, mean that he must be physically present at all hours of the day or at all
times of the year, but it is his duty to sec that the duties of the office are properly
discharged at all times of the day and for all portions of the year. He and he .
alone shall determiné when he must be present at the office. !

Second, it is also the opipion of this department that the state board of education
may not employ a county superintendent to: perform certain services for the. state
lmr_d and 1o pay him an extra compensation therefor. If the courity superintendent
should accept. such employment, it would, for a brief period of time at least, mean
an abdication of his office and leave the management thereof entirely. in the hands
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of subordinates, While this may be done under certain conditions, we are clearly
of the opinion that the officer cannot devote his time to performing services for a
state board and leave the management of his office to subordinates.

The answer to your first two questions renders it unnecessary for us to answer
the third and fourth questions.

PUBLIC CONTRACTS: If no action is brought to determine the right to retain
percentages within six months following the final acceptance of the improvement
the retained p ages should be held until the right theretc is determined in a

court proceeding.

June 17, 1925, State Highway Commission: We have received your letter of

June 10, 1925, asking this department to prepare an opinion upon the question
. which you have stated as follows:

“Will you be so kind as to give me your opinion upon the following hypothetical
case:

Pursuant to the provisions of Chapter 452, Code 1924, contract bond is given m
support of a $10, contract for primary road construction, dated Janvary, 1925
During the course of the construction of the work and within 30 days following the
date of completion, claims :gmtlng $3,000 are filed against the contractor. The
conl_ra;;or is paid by the county and state $9,000 and $1,000 or 10 per cent, is
reta "

No“w assume that these claims remain unpaid for more than six months follow-
ing the date of completion and that no action is brought by any party or parties at
interest for the adjudication of these claims, what disposition will the county and
state make of the retained percentage after the time for bringing suit has gone by?"

Chapter 452 of the Code of 1924 referred to in your letter contains the pro-
visions of the statute relating to labor and material on public improvements.

Section 10310 provides that payments under contracts for public improvements
shall be made for not more than 90% of said estimates and to be so made that at
least 10% of the contract price will remain unpaid at the date of the completion
of the contract, anything in the contract to the contrary notwithstanding.

In Section 10311, it is provided that the retained percentage of the contract price
shall constitute a fund for the payment of claims for materials furnished and labor
performed on the improvement, and shall be held and disposed of by the public
corporation as hercinafter provided.

It is also provided in Section 10312 that the funds so retained shall be retained
by the public corporation for a period of thirty days after the completion and
final acceptance of the improvements and that if, at the end of said thirty day period,
claims are on file, the public corporation making the imp shall ti
to retain from said unpaid funds a sum not less than double the total amount of
all claims on file.

Section 10313 reads as follows:

“The public corporation, the principal contractor, any claimant for labor or mate-
rial who has filed his claim, or the Iurelz on any bond given for the performance
of the contract, may, at any time after the expiration of thirty days, and not later
than six months, following the completion and final acceptance, of said improvement,
bring action in equity in the county where the improvement is located to adjudicate
all rights to said fund, or to enforce liability on said bond."

It will be observed that the action therein authorized may be brought any fime
after the expiration of thirty days and not later than six months following the

completion and final acceptance of said impfovement.

For obvious reasons we do not deem it advisable to pass upon the exact question

you have submitted. If we should hold that the retained percentages, after the
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of the six months from the completion and final acceptance of said
improvement, belong to the comtractor it might be attended with disastrous results.
We, therefore, suggest that such retained percentages should be held until such a
time as an action is brought to determine the ownership of said fund or the dis-
position thereof, and said action is finally determined by the courts. Any other
action on the part of the public corporation would be unwise.

RAINAGE DISTRICT: County attorney ma resent the propert i
Dm litigation growing out of drainage pni:aedw > a4 By

June 18, 1925, County Attorney, Corning, lowa: We have received your letter of
June 12, 1925, asking this department to prepare an opinion upon a question which
you have stated as follows:

“I have read the opinion of your office in regard to the employment of attorneyss
in drai matters in Reports of Attorney General for 1919-1920, on page 328, and
wish to ask this further question.

“Where the Board of Supervisors have employed counsel other than the County
Attorney as counsel for them in a proposed drainage project and all things up to
the hearing for claims and damages have been done, is ‘t?tc County Attorney pro-
hibited from appearing for parties directly interested in the drainage project, but
who want the channel of the ditch changed, and may he act as their attorney in An
appeal from the decision of the Board of Supervisors?”

It is our opinion that the of of this department referred to in your letter,
which is reported in the Attorney General's Report for 1919-1920 on page 328 an-
nounces correctly the propositions of law upon which your question must be de-
termined. The following quotation therefrom is, in our opinion, absolutely deter-
minative of the question submitted.

“As you suggest in your letter, this is not county work, and there is no reason
why the county anorm% may not be emrlo and paid, under all circumstances and
proceedings when the Board is authorized to employ attorneys at all. ® * * # [n
my judgment, the drainage district is a scparate entity, and when acting for it, the
Board is not in any sense representing the county * * *"
~ We have ined the p drainag with care and we find no portion
thereof that imposes upon the county attorney any duties with reference to the
administration of the law or that requires him to take any official action in relation
thereto. The Board is considering the application for the establishment of a
drainage district and in passing thereon is the representative of and acts directly
for the district, as a separate unit or entity and in no sense represents or acts for the
county as a whole. .

We are, therefore, of the opinion that a county attorney may represent the prop-
erly owners in any litigation that may grow out of such proceedings and may
appear either before the Board of Supervisors or in the District Court upon appeal
in such proceedings. While there is no legal reason for not doing so, we have
serious doubts about the propriety or expediency of the county attorney representing
any property owners who are involved in litigation over the establishment of a
drainage district. However, we are clearly convinced that there is no legal obstacle
to prevent the county attorney from doing so.

TRADE NAME STATUTE: In all cases where the trade name statute applies,
W g-eumn. ': eom;niou that comes withhhtl-u ﬂtmie n::
"llh { 4 ﬂw ‘k’ were tl'“m SINess
statute became effective. g
June 22, 1925, Auditor of State: We have received a letter from Miss Laura
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Dixon, County Recorder of Union County, in which she asks for an opinion upog
the following questions:

“In regard to Index to Trade Names and Partnerships, House File No. 147, 4lgt
G. A., does this apply to ﬁrrm that have been in business for years, or just those
that are starting in new?

“Also, would it apply in a case like this, where the full name is used but also add
& Company as 'Harry Hood & Company,’ and what fee would be charged in
any case?”

We have concluded to prepare an opinion upon the questions submitted for your
d!’piﬂml so that it may be used for the guidance of the County Recorders in
carrying out the provisions of the statute in guestion.

Chapter 183 of the Laws of the 41st General Assembly (House File No. 147)
makes it unlawful for any person or co-partnership to engage in or conduct a
business under any trade name, or any assumed name of any character other than
the true surname of each person or persons owning or having any interest in such
business, unless such person or persons shall first ﬁl.e with the county recorder of
the county in which the busi is to be lucted a verified statement showing
the name, postoffice address, and residence address of each person owning or hay-
ing any interest in the business, and the address where the business is to be
conducted.

The statute will become. effective on July 4, 1925, It is manifest, we think, that
immediately upon its hecoming effective it will operate upon all persons or co-
paruwuhlpl who are, at said date, engaged in or conducting a business such as
provided in the statute, It will, of course, operate upon any person or co-partner-
ship who begins the conducting of such a business as is prescribed in the statute
after the date the statute hecomes effective. 1t, manifestly, can have no retrospective
operation, but it does apply to any person or co-partnership thus engaged in such
business at the time the statute becomes effective.

We believe that if & co-partnership is transacting business under the name “Harry
Hood & Company” that the statute will apply to such co-partnership, and, in order
to secure the right to transact business, the co-partnership should  fully comply
with the law.

TAXATION | Collection and distribution of delinquent taxes discussed.
June 27, 1925, © Auditor of State: You have requested the opinion of this de-
partment upon the following statement of facts:

“We have several inquiries ing the op of Chapter 149 of the 4lst
G. A. where it is pmridea that the interest and penalty on delinquent: mumnamd
:hallhewpomnncd 1ou| bemmc{lpnrto& the general fund of the munl_y

tax collectors shall be paid
said fund, The quuhom are as follows:
1. Does the interest and penalty on delinquent taxes bemn spoken of, refer 1o
lz‘de!imm;l at;:l“ whether on real or personal 9mpemr
Does i ¥ to on.
3. Ifit s held that the provisions of this law refers to on all delinquent
wx collections, will it be considered to apply to these uﬂm::‘ whether collected
by a delinquent tax collector or by the county treasurer?
1 think I.l‘l opinion in rd to this matter At an ear date will bring am
s' offices of the state in 1

:'vlliifmmity of p in the y
s matter.

In regard theréto, you are advised that it is the opinion of this degamnull that
the amendment in question passed by the 41st General Assembly provides that all
intetest penalties collected on delinquent personal taxes is to be placed in the county
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general fund, and that the same does not apply to the collection of taxes on real

roperty.

: You are further advised that it is the opinion of this department that the section
does not apply to the interest on special assessments.

It is our opimion that interest and penalties collected by deling tax collectors
on delinguent taxes on personal property, after the 4th day of July, 1925, when
this act becomes effective, are to be paid into the county general fund, and the
said tax colléctors are then paid from the general county fund. All delinquent
taxes ¥o collected are to be apportioned by the county treasurer according to the
mills levied for the particular fund, and the amount of these taxes is to be reparted
by the county treasurer to the county auditor, who in turn charges each fund with
the amount of the same.

STATE BOARD OF EDUCATION: A notice of hearing under the budget law

may be published either in a newspaper in a county in which the public im

ment s to be made or in a newspaper of general circulation at the State Cr:pltol

1t is not necessary to jpublish such notice in more than one newspaper.

July 1, 1925, Secretary State Board of Educotion: We have received your
letter of June 29, 1925, submitting to this department certain inquiries with refer-
ence to the requirements of the budget law relating to notice of hearing, before
entering into a contract for the construction of a public improvement to cost $5,000
or more. As we understand the facts out of which your inquiries arose, they are
as follows: The officers of the lowa State College and the officials of the city of
Ames reached an agreement-with reference to opening what is known as the 13th
Street Road connecting with the North road at a point south of Squaw Creek.

The State Board of Education adopted a resolution which contains the following
statements :
“That we he dedicate a strip of land extending from the East line of the

State land on the North Road, and including the curves connecting said route with
the North Road, and tllirty-illm feet wide, on each side of the center line of said
road as shown on the plans prepared by the Supervisors of Sute roads for said
Route, which land shall be vsed as a right of way for said road

That, acting under the provisions of Section 5, Chapter 246, A:u of the regular
session of the 40th General »\mmbly. hcreby appropriate $36,168.00 to be used
in the construction of the state's of this route;

the Supervisor of State Roads is authorized to enter into a contract for

the construction of the state's portion of said Thirteenth Street Road, if the
Board of Supervisors of Story . prior to July 1, 1925, agrees to build the
necessary bridge over Squaw ]

The questions you have wh:mltcd may be stated as follows:

l' i “Im the notice of hearing be printed in a newspa

blished in the munw
he public improvement is to be made, or is it

to publish it in a Des
m of general circulation?
(ﬂlﬂlhmofbﬂmhmb&uhdmmm than one newspaper of

7
(&)} Hmhm;molh-mbembhhedmthmm in a newspaper of
Section 352 of the Code reads as follows:

“Before i i ; i
ni“ngméyMuuu nto_any emtrld mmpnbht

.ldl_ contract Inll &:dopt proposed ph "'.nﬁ' spedﬁqﬂl,maad p:xnla form g
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The requirement of the statute is that notice of the hearing shall be had by
publication in at least one newspaper of general circulation in such municipality
at least ten days before said date.

Section 351 contains the definition of “municipality.” By its specific terms it
includes the State Board of Education. We shall, therefore, answer your gquestions
as follows: That the notice of hearing may be printed either in a newspaper pub-
lished in a county in which the public improvement is to be made, or it may be
published in a newspaper of general circulation at the State Capitol where the
State Board of Education maintains an office. The better procedure, however,
would be to publish the notice in the county where the improvement is to be con-
structed.

The statute does not require that the notice be published in more than one news.-
paper. The language of the statute is “and give notice thereof by publication in at
least one paper of g 1 circulation.” It is within the discretion of the
State Board to have it published in two newspapers but it is not obligatory for it
to do so. It will also be observed that the statute does not require that it be
published more than once in any one newspaper. In the absence of such a provision
in the statute, we think it is ifest that the publication of such notice in one
newspaper satisfies the statutory requirement.

HIGHWAYS: The State Highway Commission is empowered to determine all
matters relating to the improvement of a county bridge or culvert on a township
road.

July 1, 1925, lowa State Highway Commission: We have received your letter
of June 17, 1925, asking this department to prepare an opinion upon the question
which you have stated therein as follows:

“We wish to request an opinion from mu as to the Commission’s jurisdiction
nndnSaﬂmﬁmmo the Code of 1924 as amended b House File No.
212, Acts of the 41st G 1 A m’ the matter of the location and
mnmﬂwainmtwmhmrmd:bomyuukm which is the sub-
a:t of some dispute between the boards of supervisors of Shelby and Pottawattamic

unties,

We are not entirely clear as to whether the jurisdiction of the Commission
tends to the hearing of complaints of this nature on township roads such as
this case, and we would appreciate your advising us of ir inion in this matter,

A bridge has washed out on one of the township roa in County and it
is rather important that rather prompt action be taken in this parti . case, and for
this reason we would appreciate your giving the matter early attention.” -.

Sections 4661 and 4662 read as follows:
“Boards of supervisors of ldjmnm; counties in this state shall, subject to the
nprunl of the state highway commuission

m:b«mmﬁwhxbmm@ylmuﬂuﬂl

afford continuous 1hu:a of travel
2. Adopt plans and specifications for road, bridge, and culvert construction,

reconstruction, and repairs upon highways, along and across county boundary lines,

and make an equitable division between said ammms of the cost and work attending
the execution of such and specifications.” Section 4661.

“In case such boards fail to perform such duty, the state high Inm
on its own motion, or in case sai I:urdsnnnmbtuoagm:admo!nid
appeals to said commission, said commission shall notify the auditors of the inter-
:olcd nmmtiu that it will, on a day not less than ten days hence, at a named time
an ace m,thlu any of said counties, hold a hearing to
e JF g Béaring the commission tha!l fully

d matters, and ﬂﬁf,
'u.e ai?emn Dot whih decision:shall ‘be sl 'and 3310 boards. sball

determine all matters
investigate all 5
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ly with said order in the same man hough
mn:hm?w{lhm the county,” Section 4662, B dina o, youk iye

It will be observed that in the two sections just quoted the general word “roads”

s without specifying whether such roads shall be primary, secondary, county
or township.

As your inquiry relates entirely to a bridge and not to the construction or im-
provement of roads in general, we shall limit this opinion to the exact question
submitted.

Section 4662, quoted in this opinion, was amended by the Forty-first General
Assembly by adding ti three sections. The third section of said statute reads
as follows :

*1f said road be a county road, or if the improvement be a county bridge or cul-
wert on o towmship road, bills therefor duly audited by said commission in ac-
cordance with said decision shall be forwarded to the auditors of the respective

counties, and said awditors shall forthwith draw warrants for the amounts 0
audited, and the county treasurers shall pay the same as other county warrants.”

Section 4662 of the Code, 1924, as amended by Chapter 112 of the Acts of the
Forty-first General Assembly, empowers the commission to determine all matters
relating to certain inter-county roads in the event the boards of supervisors of
the adjoining counties cannot agree as to the improvement thereof. Chapter 112
pndoubtedly empowers the state highway commission to determine all matters re-
lating to the improvement of a county bridge or culvert on a township road.

We are clearly of the opinion that the in question are broad enough to
embrace within the powers therein granted to the state highway commission the
right to locate, construct, alter or improve a bridge or culvert on a township
road. Section 1, Chapter 112, Laws of the Forty-first General Assembly.

STATE BOARD OF EDUCATION: State must pay tax on automobiles the

::rm‘ of which is provided for by the United States statutes, when purchasing

same.

July 2, 1925. State Board of Education: We have received your letter of June
2, 1925, aﬂungmudmnmﬂlmpmaamumaqmmﬂmh
raised in certain corresp your office and other parties relating to
whether or not the State of Jowa must pay the war tax on a Kissel Truck pur-
chased by the State University for public purposes.’ It will not be necessary to
set forth this correspondence in the opimion. The matter was taken up by the
Kissel Mator Car Company of Hartford, Wisconsin with the office of the Collector
of Internal Revenue for the Milwaukee, Wisconsin district. The collector, in a
letter to the Kissel Motor Car Company, set forth the government's position in
the following language :

“In reply to yours o{ June 10th with reference to sale of lm:k State

h 'to the

of Iowa at lowa City, you are referred to Article X
47, copy of which is herewith ncloml. Yon will note the tax arpliel on articles

when sold to the United States Government and to te vision
thereof, even though they are pti: for m:i‘:ely o::tsm p:l ie m‘?}i:.“w are
used !.Iu carrying on of governmental operation.”

'hﬂdz)ﬁormchrmhmulumdwmtheldwdthe&mmb
as follows:

“The tax applies to articles enumerated in Section cept tl enumerated
under subdivision & when :old to the Umted Sutuﬁ%'ovemmt. is
true of articles sol I State or gc subdivision lbem[, Mm«,
are to be paid for entirely out of public moneys are In used in the
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ot be construed as an expression of the Legislature that such vaca-

carrying on of governmental operation. When the Government a

turer with all materials and parts, except a small portion furnished by the mang.
facturer under a contract stipulating that the manufacturer shall be snarmll:ed a
certain profit, no tax is payable, Articles manufactured for Government use in
plants taken over and operated by the Government are not subject to tax. The
rules applicable to the taxahility of sales to the United blates Government apply
equally in the case of articles sold to foreigh government.”

We believe that the State of lowa is bound by these regulations and that the
State University must pay the tax on automobiles, the levying of which is pro.
vided for by the United States statutes.

Therefore, it is our opinion that the State University should pay this tax.

VACATIONS: Heads of departments may grant state employees vacation not ta
exceed two weeks in one year,

July 3, 1925, State Board of Control: We have received your letter of July 3
1925, asking this department to prepare an opinien upon the question which yog
have stated as follows:

“Our attention has been called to the failure of the legislature to reenact See
tion 34 of the Code of 1925, which provides for a vacation for the employees
in the various offices of the State House,

Will you kl!‘ll"f inform us whether or not in the absence of such a seetion the
present law can be construed to extend this consideration as in the past?”

The uncertainty as to whether or not employees of the state are entitled 1o 3
vacation arises from the fact that Section 34 of Chapter 334 of the Laws of the
40th General Assembly, commonly known as “The Salary Act,” provided that all
employees provided for in the act shall devote their entire time to the service of
the state, except that this requirement shall not be interpreted to prevent the
allowance of a reasonable vacation, such vacation to be had at the discretion of
the head of the department or commigsion interested, and in no case to exceed two
weeks in any one year, while such or a similar provision does not appear in
Chapter 218, Laws of the 41st General Assembly known as “The State Budget Act”
It has been the custom of the state government of lowa to grant to its em-
‘ployes a vacation ot exceeding two weeks in any one year. This has been a
uniform and ¢ I from the very establishment of the state
government. Where such a custom has, been in existence for years with the full
knowledge of the General Assembly and the General Assembly has not seen fit
to change such custom by express statutory enactment, it must be presumed that
it was the intention of such General Assembly that such custom should continue

The contention that the Legislature by failing to include the provision to which
we have referred, namely, the provision as contained in the salary act to the
effect that such employees might be granted a vacation not to exceed two weeks in
any one year, fails for the reason that the purpose of the Legislature in in-
cluding this provision in the statute was not to permit that which was

" the custom and law, but for the express purpose of construing and limiting the

first part of the section. The first part of the section, as will be observed, provided
that all employees should devote their entire time to the service of the state, The
General Assembly, for the purpose of expressing its desire that the custom should
not be set aside, expressly provided for the two weeks vacation.
True, the 41st General Assembly omitted the provision, but this is because of
the fact that there was not a general salary act adopted, all appropriations being
. cared for in what is known . as the Budget Law, The failure to include the

,‘,., ;hould not be granted,

It follows that the heads of the several departments of the state government are
pot deprived of the right to grant i to employes not exc g two weeks
in any one year.

DIRECTOR OF THE BUDGET. School townships not divided into subdis-
tricts under the budget law. Secretary of the subdistrict, in the event a sum is
yoted in the subdistrict for a school house tax, should certify the same 1o the
secretary of the school township, who in turn certifies #t to the Board of Super-
yisors to make the levy.

July 5, 1925, Director of the Budget: We wish to acknowledge receipt of younr
favor of the Ist with the enclosed letter from George E. Frost, county auditor
of Cerro Gordo, County. You asked our opinion as to whether or not certain
school townships in Cerro Gordo County come under the budget system. From
the statement in the anditor’s letter, it is apparent that he has reference to school
townships, one of which has not been divided into sub-districts and others that
have been divided into sub-districts, under the provisions of Section 4126, Code of
1924.

There is no doubt but that under the provisions of Section 369, Code of 1924, as
amended, school townships not divided into sub-districts come under the budget law,

The question further arises as to the procedure that should be followed in
mﬂiyiu; an additional tax levy for school buildings in one of the numbered
sub-districts.  Your ion is called to Section 4219, Code of 1924, which reads
as follows.

“At the annual subdistrict meeting, or al a special mecting called for that

the voters may vote to raise a greater amount of schoolhouse tax than

m the voters of the school township, ten days previous notice havin

ut the amount so voted, including the amount voted by the school

i S sliall: Dot -axoeed: 40 tho agategate s sastizoL f fhoms. olllsied the. doSMY:

The sum thus voted shall be certified forthwith by the secretury of said sub-

district meeting to the sec of the school township, and lhlu be levied ly the

board of supervisors only on the property within the subdistrict.”

And to Section 4315, Code of 1924, which provides:

“Within five dly: after the board has fixed the amount required for the
lmeul fund, he shall certify to the board of supervisors the amount so fixed,

and at the same time shall certify the amount of schoolhouse tax voted at any
regular or special mecting.

“In case a school house tax is voted by .‘ngea(m the above cer-
lificate has been made and prior to the fmtdtyoi September following, he shall
forthwith certify the same to the board of supervisors,

“He shall also certify to such board any vmnmdebyﬂnburdoid:nﬂm
for the n!{:wnt of principal or interest ol bonds hwiullz 1ssued.”

provisions of the sections quoted, it is plain that the sum voted in
the subdistrict for a schoolhouse tax should be certified by the secretary of thie
subdistrict to the secretary of the school township, who in turn certifies the fax
to the board of supervisors. The amount of this tax, you will note, “shall be
levied by the board of supervisors only on the property vhhlnthc mbdlarlct"

' MOTOR CARRIER LAW—REFUND OF 'r.uu;s There is
vision authorizing w

the refund of taxes paid under the Moﬁor Carrlu Law,
July 8 1925. Board of Railroad Commissioners: This department is in mqn
of your letter dated July 3, 1925, in which you request an official nphmlt. Your
letter is in words as follows: ;

o i wwill)
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“Attached hereto please find copy of letter received from W. H. Bennett, Boope
County Auditor, requesting an opinion regarding the authority of the Board of
Supervisors to refund taxes paid under the motor carrier law." (Attached letter
reads as follows:)

“] am in receipt of a petition of Charles R. Kuehn, for a refund of taxes paid
for the months of June, July, August, September and October of 1924, Ag |
understand it, Mr. Kuehn delivers products of the National Biscuit Company and
was threatened last summer by the lowa Board of Railroad Commissioners thay if
he did not take out a license under the Motor Carrier Law, that he would be
prosecuted. He paid this tax under protest at that time and he now asks jor
refund of $11.27 for the amount of the tax that was paid to Boone County.

What 1 would like to have is the opinion of the Railroad Commissioners whether
or not our Board of Supervisors would have a right to refund said tax due to the
fact that it was not levied by them.

Chir county attorney has given his opinion that our Board would have such a
right and that the Supreme Court of this state declared the Motor Vehicle Law
void as found in Chapter 252 of the Code, 1924, and returned a decision April
8th. 1f you think that this tax should be cancelled, please advise us and 1 will take
it up_ with the Board of Supervisors for allowance.”

You are advised that there is no provision in the law authorizing the refunding
of taxes paid under the Motor Carrier Law,

HIGHWAYS—BUDGET LAW: The provisions of Section 3945 relating to the
expenditure of public moneys by the te Board of Education does not apply
to the expenditure of public moneys under the provisions of Chapter 239 relating
to state road districts. Sections 351 and 352 of the budget law apply to the
work contemplated by the State Road Statute and must be complied with.

July 9, 1925, lowa State Highway Commission: We have received your letter
of June 26, 1925, asking this department to prepare an opinion upon the questions
which you have stated therein as follows:

“Under the provisions of Chg;er 246 Regular Session 40th General Assembly,

which now appears as Chapter 239, Code of 1924, the Chief Engineer of the Stale
ighway Commission is ex-officio General Supervisor of public highways upon and

adjacent to lands belonging to the state at the state institutions under the Board of
ucation and the Board of Control and state under the State Board of

Conservation. This law in substance has been n effect since 1913 except that

Er:viou]s to 1923 the road work at all state institutions came under the Board of
ntrol,

In operating under said law all bids are received by the Supervisor of State
Roads, all contracts are awarded by the Supervisor of State Roads, and are
executed in the name of the Supervisor of State Roads. The bonds for the per
formance of such contracts are made payable to the supervisor of State Roads
In connection with the state road work under the above statutes, two questions have
arisen upon which I desire your opinion. They are as follows:

1. Do the provisions of jon 3945 Code of 1924 apply to contracts let by the
Supervisor of State Roads for road work at state educational institutions, and must
the Supervisor of State Roads advertise for bids on said work in case the amount
of the contract is in excess of ten thousand dollars.

2 Do the provisions of Section 351, 352, etc. 1924, apply to contracts let by the
Su nmm;l c_:g Static ngd]nwf.u{ runh::l;w%;k a |§|lilut:pm m;dér theRBosrd nfl’,r o
, and if so, is sau ring - UPLrVISOT O tate Roads or
Board of Education? . .

As ha some bearing on these questions, would state that the provisions of
Section M5 Code of 1924, do not apply to the Board of Control or the Board
of Conservation, and clearly, therefore, in the letting of contracts for road work
at institutions under the Board of Control or at fpur under the Board of Con-
servation, it is not necessary that the Su%iwr of State Roads receive bids there-
for, Accordingly, if it is held that said Section 3945 must be complied with in the
case of work on roads at educational institutions, then the mmfm ag_plﬁa&_ : fo
the awarding of contracts at the educational institutions are different from those
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at the penal and charitable institutions and the sfite parks, which work is identical
in nature at all state institutions and parks.

Likewise, if the provisions of Sections 351, 352, etc. Code of 1924, requiring a
bearmg before a contract invelving more than five thousand dollars is let, are held
10 apply to contracts let by the Supervisor of State Roads for work at the educa-
sanal institutions, then the conditions would be different, for exactly the same kind
of work at state parks, for said sections do not include the State Board of Con-
servation.”

Chapter 239 referred to in your letter provides for the creation of what are
denominated in the statute as state road districts. Under the provisions thereof, the
chief engineer of the State Highway Commission is made ex-officio the general
supervisor of said road districts. However, under the provisions of the statute,
he exercises the powers of such supervisor under the direction of the Board of
Caontrol.

Section 4633, which is a part thereof, provides that roads within such districts
shall be maintained, repaired and improved under the direction of the Board which
is in control of said lands. Having briefly described the statutes relating to state
roads we shall now turn to the specific statutes referred to in your letter for the
purpose of determining the questions submitted to us.

Section 3945, which is a part of Chapter 195, relating to the State Board of Edu-
cation, reads in part as follows:

“When the estimated cost of construction, repairs, or improvement of buildings
or grounds under charge of the state board of education shall exceed ten thousand
dollars, the said board shall advertise for bids for the plated imp t
construction and shall let the work to the lowest responsible bidder ; provided, how-
ever, if in the judgment of the board bids received be not acceptable, the said board
may reject all bids and grmd with the construction, repair, or improvement by
such method as the board may determine, * *”

It will be observed that there appears in the above quoted portion of the statute
the phrase “buildings or grounds." This statute is absolutely disassociated from
the former statute relating to state roads and because of this fact we believe Section
3M5 does not relate to, or have any bearing upon the other section of the

We are, therefore, of the opinion that the provisions of Section 3M5 do not
to the expenditure of public monies under the provisions of Chapter 239,

1

Section 351, which is a part of what is known as the public contracts and
provisions of the Budget Law, defines the phrase “public
word "municipality.” The former is defined as “any building or other
work to be paid for in whole or in part by the use of
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to the work contemplated by the State road statute and if the expense of the
public improvement therein contemplated shall cost five thousand dollars, or mare,
the State Board of Education must comply with such statute.

MOTOR CARRIERS: A motor carrier that carries passengers in lowa to points
in South Dakota or adjoining states must comply with the provisions of the
Towa motor carrier law.

July 9, 1925. County Attorney, Kock Kapids, lowa. 1 wish to acknowledge
receipt of your favor of the 26th in which you request the opinion of this deparn-
ment on the following proposition, to-wit:

“There is a_party in this town who is operating as a motor carrier hetween Rock
Rapids and Sioux Falls. [ wonder if 1 could have an information filed against
this man. There is some doubt in my mind whether he is violating the state law,
as he is doing an interstate business.” .

In reply we wish to say that if the man operating the motor carrier has not
complied with the state statute requiring him to secure a permit from the Board
of Railroad Commission, information should be filed against him.

The mere fact that he carries passengers not only to points in the State of lowa,
but to points in South Dakota and thus is engaged in interstate commerce, does
not relieve him from complying with the Towa statute. Io Michigan Public Ul-
l'ﬂ'gé Commissian v. Duke, 69 L, Ed. 209, the Supreme Court of the United States
said :

“This court has held that, in the al of national legislation covering the sub-
ject, a State may rightfully rescribe uniform regulations necessary for public
safety and order in respect to the operation upon its highways of all motor vehicles,
—those moving in interstate commerce as well as others; that a reasonable, gradu-
ated license fee imposed by a State on motor vehicles used in interstate commerce
does not constitute a direct burden on interstate commerce, and that a State which,
at its own expense, furnishes special facilities for the use of those engaged in intra
state and interstate commerce, may exact compensation therefor, and, if the charges
are reasonable and wuniform, they constitute no burden on interstate commerce.
Hendrick vs. Maryland, 235 U. S, 610, 622, 59 L. Ed. 385, 390, 35 Sup. Ct, Rep. 140;
Lane vs. New Jersey, 242 U. S, 160, 167, 61 L. Ed, 222, 226, 37 Sup. Ct. Rep. 30.
Such regulations are d 1 to be r ble and to affect interstate commerce
only incidently and indirectly. * * *"

The cases cited in the opinion quoted from are also directly in point, and under
these authorities we are of the opinion that the party in question must comply with
fhe State statutes even though he is engaged in interstate business as a common
carrier.

COUNTIES: An emergency fund may be levied by a county in the amount neces-
m-w meet: emergencies. which may arise during the year. The col 0
 statutory limitation are: the only limits imposed for the amount of this fund;
and with the approval of the director of the budget an amount may he trans-
ferred from the emergency fund to the fund from which it is necessary to ma
payments in order to meet an emergency.

July 10, 1925, Director of the Budget: We wish to acknowledge receipt of your
favor of the 29th ultimo requesting our opinion on the following proposition, to-wit:

“There seems to be some uncertainty with some of the local boards as to the in-
terpretation of Section 373 of the Code, providing for an emergency levy.

Will you Kindly furnish this department with an pinion on the following ques-
tions:

‘T what extent may an emergency. fund be levied and how is it handled in. con-
nection with the other. funds of a municipality? S!hny counties and towns vi?
a low valtation must levy the maximum amount allowed to meet their expenses.
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“I§ an emergency arises in any particular fund which now carries the maximum
levy allowed, may the municipality transfer money permanently to that fund from
the emergency fund.’ "

In reply we wish to say that the provisions of Section 373 of the Code, 1924, must
pe read together with the provisions of Section 381 of the Code, 1924. With these
wo sections in mind it is apparent that the emergency fund is limited to the assess-
ments published, and the additional limitation that the total tax levy shall not
exceed the limitation placed thereon in the case of certain municipalities by the
faws of this state. y

The emergency fund is a fund especially provided by the Budget Law. It is not
elsewhere referred to. There seems to be no limitation as to the amount that can
be levied to meet emergencies. It must be distinctly understood, however, that
this fund as well as all other funds, are restricted by the maximum limitations of
the statutes and the constitution. No municipality should levy more for this fund
than, in the exercise of honest judgment, it may deem necessary to meet emer-
gencies which may arise during the year.

This section is to be read in conjunction with the other provisions of the Budget
Law to determine the method of levying and the uses to which the fund is to be put.
It can be used for no other purpose than that for which it is levied and it cannot
e transferred to another fund except to meet an emergency in that fund.

We are further of the opinion that under the provisions of Section 388, Code of
1024, when an emergency arises requiring additional expenditures in any particular
fund, upon the approval of the director of the budget the municipality may transfer
the required amount of funds necessary to meet the emergency in such particular
fund from the emergency fund, without provision for its return.

MUNICIPALITIES: (1) Member of city council may not refuse to vote on the
election of a city clerk.

(%) T}le mayor has a right to vote on the election of a city clerk in the event
oba e,

July 10, 1925. Auditor of State: We have received a letter from Mr. T, N.
Carnall, Mayor of the City of Oelwein, asking this department to prepare an opinion
upon a question relating to the municipal laws of the state.

We have concluded to prepare an opinion for your department upon the question
submitted. The question submitted may be stated as follows:

"We have six city councilmen and they are divided equally u the question
of electing a city clerk. The mayor and three other counci mcnywiggnla c?u:{ a’new
city clerk and the other three councilmen wish to keep the present city clerk, One
of the councilmen will not vote the question, always making a tie vote. Have

the councilmen a right to pass? A has the mayo ight to vot
clerk when it is a tie vote?” < e e e Sy

The questions submitted are as follows:

1. Does a member of the city council have a right to refuse to vote on the
fquestion of clecting a city clerk?

2, In the event of a tie vote, does the mayor have a right to vote?

It is a well settled principle of parliamentary law that all members of a legislative
assembly must vote upon all propositions submitted to it unless they have been
excused therefrom by the legislative body itself. Of course, it is always expedient
and wise for a member of such an assembly to ask for the privilege of being ex-
cused f?om voting on all matters that directly affect his own personal interests, and
when his interests conflict with the interests of the public he should refrain from
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A mere reference to Section 5639 of the statute will answer the second inquiry,
In prescribing the duties of the mayor, the statute provides as follows:
“5. He shall be the presiding officer of the council with the right to vote only
in case of a tie”
We are clearly of the opinion that the mayor would have a right to vote in
the event there is a tie on the proposition of electing a city clerk.

MUNICIPALITIES: The phrase “resident owners of property” in the statule
relating to the ex ion of waterworks refers to the individual property owners
and not to the lots that are owned by them.

July 10, 1925. Auditor of State: We have received a letter from the Super-
intendent of the Council Bluffs City Water Works asking for an opinion construing
Chapter 118 (Senate File No. 13) of the Acts of the Forty-first General Assembly,

As the questi bmitted is of considerable importance, we have concluded to
prepare an opinion upon this question for your department. The question, as stated
by the Superintendent of the Water Works, is as follows:

“I am sending you herewith petition for extension of water mains which is a fair
sample of those we have been recciving since the new law was passed by the 4lst
General Assembly.

“In determining the percentage of resident owners of property, there seems to
be some question among our legal talent as to what is meant by ‘resident owners,'
For instance, if Charles W. Watson signed on his petition for lots 10-11-12 and 13
in block 20, Benson Ist Addition, does he count as four resident owners or simply
as one resident owner? Of course, in order to properly ipam upon the petition it
is necessary for the Board to have proper interpretation of this part of the section
above referred to."

Section 1 of said Chapter 118 empowers cities and towns which own and operate
water works to extend the water mains and assess the cost of such an extension
to abutting property as provided therein.

Section 2 reads as follows:

“Such extension, and s therefor, may be ordered only when petitioned
for by seventy-five per cent (75% ) of the resident owners of property subject
to assessment.”

‘We are of the opinion that the phrase “resident owners of property” refers to
the individual property owners and not to the lots that are owned by such property
owners. In other words, that the seventy-five per cent is ta be determined by the
number of property owners and not by the number of lots owned along the line

of the proposed improvement. .

MOTOR CARRIER LAW: The Railroad Commission need not allocate the
total balance paid in under the Motor Carrier Law until in their judgment it is
necessary. A
July 11, 1925. Board of Railroad Commissioners: This department is in receipt

of your letter dated July 9, 1925, in which you request an official opinion. Your

letter is in words as follows:

“I am instructed by the Commission to req r_opini
1. Section 9 (a), Chapter 4, Laws of the d:tufkneul Auen::‘liy reads ‘All
moneys received under the provisions of this Act shall be distributed as
For the administration and enforcement of the provisions of this act and the
regulation of motor carriers one-fifth (1/5) or so much thereof as neces-
sary shall be paid to the Commission bg warrant drawn from to time by the
Auditor of State I:ﬂn the Treasurer of State. - :
Does this mean_that one-fifth, or so much as of the motor carrier fax
shall be by warrant

collected by the
to the Commission and then paid out by the Commission directly to claimants, or
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should the regular process of ment be follow i
wartants be drawn by the Auad.i)lfor payable d.iu::{t’h?h:u ¢ :r:nl:;l? oy v
2 Section 9 (b) reads in part “The bal shall be all d each month by the
Commission to the various counties in the proportion that the number of ton-miles
of u_-;..-eulu mﬂ:: respective county bears to the total number of ton-miles of travel
Does this mean, in connection with 9 (a) that in the event the entire one-fifth
of the moneys collected is not spent each month, the remainder shall be allocated
along with the four-fifths accrung directly to the counties, or is the balance re-
wl;gt unspent from the one-fifth subject to the use by the Commission at any
time
All of the receipts are held by the Treasurer of State until the allocation by
your Commission. Claims are to be filed with the Auditor of State, approved by
the Commission and paid in the regular manner, the only condition being that the
warrants drawn by the Auditor of State shall be payable only from the receipts,
The Commission need not allocate the total balance, but may properly withhold
the allocation for the one-fifth until in their judgment it is unnecessary to further
retain the same for the purpose for which it is set apart. They should, however,
allocate not only the four-fifths but also all of the remainder of the one-fifth not
in their opinion necessary for the purpose of paying the expenses incurred in con-
nection with the administration and enforcement of the provisions of this statute.

STATE INSTITUTIONS: Care of an inebriate at State Institution would be
paid for in the same manner as that of an insane patient,

July 14, 1925. Board of Control: You have requested the opinion of this depart-
ment upon the following statement of facts:

i Iﬁgr 173 of the Code, of lowa, 1924, provides for the commitment of per-
sons addicted to the excessive use of intoxicating liquors and drugs by the Com-
missioners of Insanity of the various counties throughout the state. ion 3479
of this chapter provides that all statutes covering the commitment, custody, treat-
ment and of the e, so far as applicable, shall apply to tfvu com-
mitment, custody, treatment and maintenance of those addicted to the excessive use
of intoxicating liquors and drugs, Paragraph one, Section 3586 of Chapter 178
of the Code, 1924, provides for the detention and care of insane patients at our
state hospitals when it js found that their residence is not in the state of lowa, and
that they be maintained in our state hospitals at the ex; of the state,

‘We have had several inquiries lately as to whether or not this particular section
would apply to inebriates. That is, whether or not when it is found that they do
not have a residence in this state should they be received and cared for in our
state hospitals at the state’s expense; or sbuul‘:i they be maintained therein at the
of the county from which they are committed?

" ﬂ‘xnu.ld seem g: ;u that inzhrhtelhcnng: should not be handled the same as insane

in mﬁu efore answering the inquiries we have on this sub

we would be very glad to have your opin?:n." iy
hrmdmemummldﬁudthnhhummhoimawm

!rhnm_mehﬂm has been committed to a state institution, that the care of such

mwebriate is to be paid for in the same manner as is the care of an insane person,

2 provided by Section 3586 of the Code, 1924.

gx:r.a : Personal taxes become delinquent April Ist and October 1st,

is the duty of the county lm.nurel:q;e:onegl"by d[:trtl‘:u and S:.It.“l.mli:l‘ A
718, Code, 1924, The treasurer enforce collection by this method
“after April 1st or October 1st, ng upon which installment is delinquent.

J:-ﬂ, 1925, Auditor of State: We wish to acknowledge receipt of your favor
-

Hﬂ_ﬁ_ ultimo requesting our opinion on the following proposition :
to the provisions of Section 7210 taxes may be paid in installments by
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A the first of March succeeding the levy, th "
ﬁgmﬁﬁ: :l]::r;‘::gbz:r:i :I;epslc-mbﬂ following and in 7211 it is p;m
where one-half oi the tax I not been paid before the first day of Apni
the levy, the whole amount shall become delinquent from the first day m
Then according 10 the provisions oi Section 7214 penalties accrue thereafies, i
cording to the provisions of Section 7189 the treasurer shall collect all. delj
taxes by distress o saleof any personal property, The question with us iy

LW When can the treasurer enforce 0,0"'-";:“::!';')' r‘]:ﬁl::-‘ﬂl::lmd sale?

L 1 riy taxes of curre cur's e NS Are mot
u.ﬁu‘{ﬁ'“ﬁrﬁ"uﬁ.‘ﬁfu’p._ to collect by distress and sale dwﬂ:
month of March, or must he wait ontil after April 1st?

The personal taxes become delinguent under the provisions of the statute re
ferred to by you, on the Ist day of April and the Ist day of October in each yeur.
And if the first half of the taxes due are not paid prior 1o the Ist day of April, then
the taxes are delinguent and it is the duty of the county treasurer to proeeed o
collect the same by distress or sale, under the provisions of Section 7189, Code of
1924, The section just referred to makes it the duty of the treasurer 1o colles
“all delinquent taxes * * %" The taxes are delinquent under the statute af the
time we have just stated, and we are, therefore, of the opinion that the treassre
can enf lection by di or sale after April Ist or October lst, depending
upon whether or not the first installment of the tax was paid.

RECO! at rder file a conditional sales comtract
mmuﬁimemvum on :l?:rmk thereoi and accept the fee M‘E
in a single instrument,

July 14, 1925, Awditor of Seate: 1 wish to acknowledge receipt of your fave
requesting our opinion upon the following proposition :

“H a party presents a conditional sales contract to the recorder on which is
printed an assi and & cond

q that th onal sales contract be filed wilk-
out the can the der accept the mstrumemt for the singhe filisg
fee without the asss being ch irom the form?

Can the recorder refuse o accept such instruments for filing if the fees that be
‘demands for Aling are not paid when the instrument is presented ?”

‘We are of the opinion that the recorder can file the conditional sales contraet
mﬂlﬂﬁelﬁ'ﬂm;ﬂﬂmhiuhrﬂimlhmw
The recorder could not require a fec for filing an instrument bearing an assigs
ment that is not effective, or that is not completedd, merely because the printed foss
is antached to the conditional sales eontract. )

If the fees provided for filing any instrument are not paid when the instramest
is p | and upon demand by the der, e need not record or file the i
strument. 1

e
HOOL DISTRICTS: School Districts falling within the provisions of e

get law are not required to publish their estimates and have & o
mwrm to July Ist, The estimate must be ﬁrk;'uot less .Iahln u::..: &
i "

¥ fixed for certifying the levy, and if the estimates are fil

time and a hearing had, the requirements have been complied w

July 14, 1925, County Attoruey, Algona, lotwa: We wish to acknowledge roesp
of your favor of the 10th requesting our opinion upon the following propesitios:

“Wonld like the opinion of

r department in_regard to a matter under e
sate aw. It appears that certain taxing districts, btin‘g school townships
in Kossuth County, although their fiscal year begins July 1, or rather June

have
u their estimates and had their hearing prior 1o the first of July. h

seems 1o to this. I am unable to find
3ot T ot oG This bat K oMl 0o e oary oty et

in
lation of the county. [t is 1o be noted
lh.ll " i
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fere with the fax levies for the ensuing year, It be that Section 375
s this legal but it occurs o me.i.a-doulul. o g arroahlomeraore
opmion on 1 EE-

We i:;’ nothing, in the provisions of Chapter 24, Code, 1924, requiring school
districts coming within the provisions of the budget law to publish their estimates
and have a hearing thereon subsequent to July lst. Section 375, Code, 192, reads
in part as follows:

*Each municipality shall file with secretary or clerk thereof estimates required
10 be made in .z:_ﬁw. preceding sections at least twenty days before the date fixed
by law for certifying the same to the levying board, and shall forthwith fix a date
for a hearing thereon, shall publish such estimates with a notice of the time
.liMJMﬁb«emhhnrwihaﬂhhﬂda:hntcuhnhhnlbe
hearing. * *

It is plain that the municipality must file the estimates not less than twenty
days before the date fixed for certifying the levy, which is not later than August
15th (Section 3&3, Code, 1924). If the estimates are filed more than twenty days
prior to August 15th and a hearing had, we believe the statutory requirements have
been complied with.

COUNTY ATTORNEYS: The percentage allowed the statute on fines col-
lected are by way of additional compensation to be pald the county attorney who
collects the fine, regardless of whether he prosecute the case or not,

July 14, 1925, County Atiormey, Orange City, lowa: We wish 10 acknowledge
receipt of your favor of the Jth requesting our opinion upon the following proposi-
tiot

"Sec. 5228 of the Code of 1924 provides among other things as follows:

*'In addition to the salary above provided, he shall receive fees as now allowed
o attorneys for suits written instr: where judg is obtained, for
all fines collected where he appears for the state, but not otherwise, etc’

“Kindly give me your interpretation of the above statute. Does it mean that
the County Attorney who actually collects the fine in a criminal case gets the fee
or the county attorney who prosecutes the case to judgment but does not collect
the fine? 1 am referring to an instant case in this county where it bas been the
custom of the Attorney wha actua the money for the county to get
the fee and not the one who merely gels Tuu '

attorneys in this State. That part of the section referred 1o, quoted by you, as
the language clearly states, is i

dgme ir that
He would alio he entitled to the statutory attorney fees for the foreclosure of
school fund mortgages even though obligation due the sehool Fund is unpaid
:hhmmnlimmmmw:nhmynthlbmﬂh

The provision for the pereentage to be paid upon fines collected is therefore an
additional inducement offered the county attorey for the collection of fines as-
tessed. If the fine is not eollected; then the county attorney is not entitled to
the additional compensation provided. We are, therefore, of the opinion that the
additional compensation to the county attorney for fines collected is to be paid
1o the county attorney who collects the fine, and not to the county attorney who
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M&cmbﬂwﬁohﬂ:hﬂh&:um Uuduﬁ.“.
is to be understood that the county attorney, Inuderwbammhb'
ecentage upon a fine collected, must have been instrumental in bringing about thy
collection by some act or proceeding in which he appears for the State, This oo
ceeding or appearance might be after the rendition of the judgment imposing the
fine.

This opinion is in accord with a former opinion of this department found on
page 487, Reports of the Attorney Genmeral, 1911-1912.

delinquent taxes on both real and personal
T&xposrsmn«:sﬁ;':‘hcn:mral fund. (2) This is true whuher such d :! al “‘
are collected by the county treasurer or by delinquent tax coltgnom
July 17, 1925, Awuditor of State: We have received your letter of recent h
requesting this department to prepare an opinion upon the question \vhichn
have stated as follows :

“We have several inquiries concerning
G. A, where it is provided that lhc interest and penalty on w&
lected .hal]heapportiomdlnmdbuemnpﬂ of the mrrn!  { a ﬂu
The amount allowed as
from said fund. The questions are as !ollq\“

1. Does the interest and penalty on delinquent taxes hm:m spoken of, nﬁg.
all ‘Ielmqul.'nl taxes whether on real or personal property?

it apply to interest on special assessments? )

.\. 1f it is held that the provisions of this law refer to Ities on all deﬁw.
tax collections, will it be considered to apply to these collections whether collected
by a deimquﬂll tax collector or by the county treasurer?

1 think an opinion in regard to this matter at an eas] Qﬂ'bﬂ.“
mlormroimmmtl&m treasurers’ offices of the state in
this matter.”

Chapter 149 of the Laws of the 41st General Assembly repeals S\ﬂlﬁlm
7232 and 7233 of the Code, 1924, and enacts substitutes therefor. The substitates

read as follows:

“Section 1. ‘The interest and pmlliy on delinquent taxes collected shall
erﬁﬂm:d to and Ixmmeapnr{o gulerll fund of the county, and the
s shall be pai "from said
s.:um:"a -duuufm&emmmo(m”:m: e:.wu
portion preceding month among the several
to which they hchqmydmmﬂunwn\m of mills levied for each fund, and
the int and jes th 10 the general fund, and shall enter the same
hhn;hnmum.mﬂnmhmo!u:hmmdﬂumﬂ
collected on the same to the county auditor, who shall charge him nucl“
i ek g 0 deli ferre!
ection 3. ° ny nierest or on uent taxes a ioned or
to any fund other than th e‘u?:lt:qumdt m)n ey
and at six per centum on the w.fmmthetimewﬂ!m
may be recovered in civil action brought i
hmummlnw of the fund affected therchy. " -

It will be observed that the statote hercin quoted uses the phrase “the
will

the operation of

?-
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We are, therel of the opinion that the deling taxes referred to in the
mmwhmmdlomnmmhrckno!vrwywmdlchm.
both real and p by the & tax collector, or other-

are also clearly of the opinion that the statute does not apply to interest
and penalties on special Such are levied for the purpose
dwmmofmmiqpﬂeimommfw the payment of
4 ficates or bonds. The interest on such certificates and bonds
hmwmmh(dnmuddu legislature could not provide for

such special assessments to the general fund or any

T LAW: An opinion answering fifteen diﬁm questions relating to the
wﬁm meaning and effect of the Budget La

j.b 17, 1928, Director of the Budget: We have muw.'d your letter submiting
mnmbunfmu-huhﬂuw&:mmofwuh
mdlhlﬂnlhr On of the d, we have

' concloded to set forth the questions herein, with our conclusioms thereon, without

wtting forth our reasons therefor.

When the Director of the Budget makes initi i igati or
p:d. ings on icipal may the exj thereoi be ch | to the

"
huianll.‘iwnndﬂthuthe director, mmﬂnﬂnﬁm&m
mm‘wmmhlﬂoﬂﬂlﬂrmﬂlﬂﬂ ¥ lng exp
while in the performance of their duties.

et T
'hut'luml wi
mileage. Cost of hun;n and sppa:hpnﬂul! bcylldhyﬂumuuidulity'
1t will be observed the costs on hearings and appeals only, may, under the above
statute, be charged to the municipality. Mere examinations or investigations, as
methmWnﬂMW\oﬂm
is the jurisdiction of the Budget Director limited}

the general power of the director. By the

it is made the duty of such official to carry out and

enforee all the provisions of the Budget Law and to conduct hearings on all mat-
ters within his jurisdiction and render decisions thereon. The only limit to the
Mﬁhﬂmﬁ&eﬂﬂmhlmdiummhdl. He may
is therein granted and no more

5
:
i
:
3

tested inquiry. Au"inultWillmhwlﬂ.lm a strict examina-
tom: i ination but is hifig more

PR o




IMPORTANT OPINIONS 121

Any interested person, in addition to the appellants, as provided in Section 354, may
#Mhhﬁttmumo{nﬂm
what extent is the authority of the director of budget i

hashm;n 357% If the director believes fl not for the best innrrt::s of the mﬁgd
pality, can he stop the improvement?
The statute, itseli, contains a statement of what the director shall find before
approving any proposed improvement. It may be stated as follows: (1) That the

and spmﬁmm and form of contract are suitable for the improvement pro-
posed; (2) that it is for the best interests of the municipality, and (3) that such
can be made within the estimates therefor. 1f all of these facts
are found by the director, he shall approve the same. If not approved by him,
e shall recommend such modifications of the plans, specifications or contracts as
in his jodgment shall be for the public benefit, and if such modifications are so
made the director shall approve the same. We believe that if the director does not
approve the project, then he shall recommend such modifications thereof as in his
judgment shall be for the public benefit. His power is thus limited to recommend-
ing modifications of the plans, specifications or contract. Tt is not within his power
10 absolutely reject the improﬂmenl.
9h. In the investi ar ination referred to in Section 358 who must
bear the “of such i igation and ination *
Section 358 provides that after any contract for any public improvément has
teen completed and any five persons interested request it, the director shall ex-
amine into the matter as to wheth nfnouhe h!bﬂ.‘nprrfnrmdmu:
eordance with its terms.  Such an inati ily involves
the introduction of testimony for the purpose of dﬂmmniu whether such con-
tract has been fully performed and because thereof, such examination or investi-
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tive parties, but the pronouncing of the decree, decision or ruling. Babeack
Wolf, 70 Towa 676, (679).

For the purpose of a hearing the jurisdiction of the director must be. involyeq
in the manner prescribed in the statute.

4th. What is meant by Section 3247

The provisions of this section are not unusual Theuumm“
that no witness shall be exempt from testifying to any matter in any Proceeding
under the provisions of the Budget Law or from producing books, papers,
or other documents or articles on the ground that the same will tend to render kim
crimlly liable or to expose him to public ignominy. To render the statue om

jonal, it was y, under the decisions of the courts, o grant absolus
immunity to any person who may testify under the provisions of the statute. Under
its provisions, no person so testifying may be prosecuted criminally for any matie
about which he testifies in such hearing.

Sth, What is a petition, as the term is used in Section 325 and can the directyr
hold & hearing unle ss the u‘njmorﬁ have complied with Seeuon 353 and Sectiin
3547 What is meant b the phrase “the di shall g all mat-
ters submitted to him directly”? :

The term “petition” as found in the statute may be defined as the .
document, or other writing by which- any party to any proceeding, under h
Budget Law, sets forth his claims or the facts upon which they are based. Under
Chapter 23, the public contracts and bonds provisions of the Budget Law, no her-
mmhhdhmmmmﬂkmmhwmwﬂeﬁmihﬂ‘
utes and particularly Sections 353 and 354,

Section 325 provides that the hearing may be held by the director, the state 3
countant or a special agent. The prnl'ilinn quoled :bwe mquim the director to

decide all heari delay, bmitted to him direaly gation amounts to & hearing within the meaning of Section 361, Nodﬂlkﬂw
or on the reports of persons conducting such hearings. The word “promptly” i contractor may and probably will be represented by counsel and will present his
usually defined by the courts as ing within a ble time, taking into - side of the case. In our opinion, the expenses and costs thereof should be paid
sideration all the facts and circumstances of the case. What might be reasonable by the municipality. Humr.ﬂmnhryo&ﬂudrm.wwoﬂﬂrwﬁm!
in one case would be entirely ble in k Much depends upon he in'his office, for the time of said hearing, should not be taxed as a part of the
facts in each case: i costs, but if the director deems it advisable to appoint a referee, or someone not

are
employed in his office, to conduct such a hearing. then the per diem or salary of
such person should be taxed as a part of the costs, The director, or any employee
in his office, would, of course, be entitled to their actual and necessary travelling
expenses while in the performance of their duties. d
10th. Do the provisions of Smm&”hmhmstlulnm that may 'btugmdtd
ther incidental L o S i e u.:t:’lrrtli‘_kﬁ:“
may not n h
e e et etk what theo?
We think it is manifest that the total cost of the impr
uﬁolmbmdnmﬂanuymmlmmmuudlhm
tract price and five per cent (5%) in addition thereto. In case of default of the
mt.ﬂlbc-mthmmplﬂ:dmwmﬂuwp[dhm
of the contract price may be d of the sureties on the *s bond.
In such a contingency, the municipality may contract for a sum in excess of the
amotnt prescribed therein, This is due to the fact that the excess over the con-
tract price will not be paid out of public funds but by the sureties an the bond.

fith. Smlm!&?nfm pnkd( f contract. Section 353 ref

tract for. Which is correct “lnr orq'!i?n:"?:mﬂrw can ob]ectmmb:"\:b‘&

thm(il“iw’ummlwlamﬂmehuhmmm

Ws%mhmwmmammmrdhhhﬂ

qw:hm“h?ht portion of the statute inquired about reads as follows:

“At such hearing, any persan interested andﬁhub;ednutl*
“for” refers to i mr«%:&% be construed

ers to imp 0 in it
though it read: il
L, oh}mhmhthcpmondphn&npedﬁﬂmummfuhh

provement, or cost of such i
The word “proposed” modi "L
M _,”“n mw&mwmw

¢ question o hutimmihe in
m;h:;‘ groﬁckd for in Socuon 577 Dno:n;ummlg"md tIthurh
mmmmwmmanmmum
m&wmofmmwwmuﬁ

..é
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11th. After report of completion of a public improvement is filed, what action
may be taken by the direclor if there appear to be irregularities?
The statute specifically points out what action must be taken by the director angd

by the municipality directly interested in the improvement in the event the contrac
has not been fully performed. Under the provisions of Section 358, if the direcior
finds that the contract has not been performed in accordance with its terms he
should report such finding to the body letting such contract. Tt then becomes the
duty of the municipality to at once institute proceedings on the contractor's bond
for the purpose of compelling compliance with the contract in all of its provisions,

lah.? How does Section 372 affect the ¢ lidated levy of the municipal
statute

We do not believe there is any conflict, or inconsistency, between the provisions
of Sections 372 and 6217, providing for a consolidated levy. Section 6217 provides
for an appropriation of the estimated revenue from the consolidated levy in such
ratio as the council may determine for any purpose for which such funds might
have been used. This practically ts to an itemization of the esti T
vided for in Section 372 It was certainly not the intention of the legislature by
enacting the Budget Law and especially Section 372, to do away with the consoli-
dated levy as provided in Section 6217.

13th. Do Sections 375 and 6218 provide for two separate and distinct hearings?.

We are clearly of the opinion that the two sections referred to must be read fo-
gether and both given full force and effect, if possible, There is apparently nothing
inconsistent in the provisions of the two sections and they do not conflict with each
other,

Therefore, we are of the opinion that two hearings must be had. 4

14th, Does Section 387 require the ai’)prmll of the Director of the Budget for
the transfer of funds therein provided for? y

There is nothing in the section that requires the transfer of funds under the pro-
visions of this section to be approved by the direct Therefore, we are of the
opinion that such approval is not necessary. The fact that the approval of the
director is provided for in Section 388 and not in Section 387 renders this - con-
clusion apparent. ]

15th, Do townships, school townships divided into subdistricts, drai “and
g:n;l_ dlst&f;l or rural independent districts come within the wn%.d"

won 44

Under the provisions of this section, as amended, by Chapter 8 of the Laws
of the Extra Session of the 40th General Assembly, townships, school townshipt
divided into subdistricts, drainage and road districts or rural independent schoo!
districts are exempted from the provisions of Chapter 24 of the Code, known as
the local budget law, and therefore, Sections 387 and 388 do not apply thereto.

COMMISSIONER OF LABOR: The commissioner of labor is charged with the
metoupeﬂriu and enforce the provisions of the statute in regard to safely
appliances, He has no authority over elevators in_hotels and establish-

ments other than those in manufacturing, mercantile establishments, work shops

and machine da%pc
Tuly 18, 1925, Commissioner of Labor: You have requested an official wﬂh J

from this department relative to the proper interpretation to be ‘given Chapter 8
oItthodc.lMuamaMbyChpl«ﬂnlrheamdthe?m&n%ﬂ!
Assembly., You limit your req hat by asking as to your powers and
duties relative to the enforcement of such laws.
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Chapter 83 of the Code, 1924, relates to passenger and freight elevators. It
enacted following the so-called Randolph Hotel ident in Des Moines, b;‘t';:
Foctieth General Assembly. The purpose of this act was to require safety in the

jon of elevators throughout the State. To accomplish this purpose, provision
was made for the adoption of an elevator code and the duty was imposed npon the
Commissioner ‘oi Labor to enforce the provisions of such laws and the elevator
code adopted in conformity therewith. Pursuant to the authority granted, the
Governor of the State appointed an elevator commission for the purpose of draft-
jng the code. The code was drafted, but before it was put in operation, the law
was repealed. Necessarily, with the law the code failed. It is with this repeal
that we now deal.

Chapter 83, after the repeal, is in words as follows:

“Every elevator and elevator opening and machin d th i
elevator, hoistway, hatchway, and wellhole ﬂullcrybec?gec:m:tr;mh ﬂht’llcf\d’:!
mptd mmnm_ned. and operau-f.l as to render it safe for the purposes for which
it Il_li.lﬂi.d l::“l;n henr? contained g;haglbe mir.mrned to wﬁg to any elevator

evil an connect i i jurisdicti
dmth_ St:::dminei : lrng t-i":e;!im lwar)t:w:t coming un the jurisdiction

“Cities towns and cities with a commission form of government
empowered to enact ordinances providing for the inlpwiuul”lnd res:lllli;: l:lm
operation of such elevators and of the operators thereof; * * *" (Section 1683).

The legislature did not remain content, however, with leaving the law as thus

‘A penal provision was provided in words as follows:
“Every person, firm or corporation operating an elevator in violation i
the provisions of this chapter shall be deemed guilty of a mil;em:mr ofm‘:n‘: -
conviction shall be punished by a fine of not less than twenty-five dollars (325-5')‘
por more than one hundred dollars ($100.00) or by imprisonment in the county
Jall not to exceed thirty (30) days or by both such #ne and imprisonment.” (Sec-
tion 2, Chapter 31, Laws of the Forty-first General )i

It further provided as follows:
r clevators shall be equipped with
mechanical,

i

“The hoistway doars and gates of all pRssenge
an approved interlock (m'deﬁue), rical, mechanical, or electro-
prevent the n operation of the elevator car; unless the hoistway
door at which the ear is standing is closed and locked; or unless all hoistway
doors are closed and locked; and second, shall prevent opening the hoistway door
from the landing side except by a key or special mechanism: unless car is
standing at the landing door: or unless the car is coasting past the landing with
its operative device in the "Stop” position. The interlock shall not prevent the
B e L it b & A i e e
; ‘ . - . e
o i ) c;lﬂ' eling (Section 4, Chapter 31, Laws of
Tt will be observed from a reading of these statutes that the legislature has
dnﬂ,.nmﬁhdthatgmyelmnuralnllhmmmdntohu!ehrlh
which it is to be used. It is, of course, understood that these laws
not apply to elevators under the jurisdiction of the State Mine Inspector; other-
to be uniform in its operation, Aside from the general provisions
contained in Section 1678 of the Code, 1924, we find only the pro-
Section 4 of Chapter 31 of the Acts of the Forty-first General Assem-
séction provides that every passenger elevator shall be equipped with a
cither electrical, mechanical or electro-mechanical,
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ding at such landing door, or unless the car i coasting past the landing wigh
its operating device in the "Stop” poesition; fourth, the locking device shall nee
prevent the movement of the car when the emergency release is in temporary use
or when the car is being moved by a car leveling device.

This section does not provide for the use of any particular kind of a locking
device. Any locking deviee conforming to the requirements of the legislature jy
sufficient. The failure to use such an interlocking device will render those operat-
ing the elevator liable for a misdemeanor.

It is to he observed that this chapter in and of itseli does not refer to the Coms
missioner of Labor so far as the chapter stands as amended. He would have no
jurisdiction whatsoever. His jurisdiction, therefore, if present at all, exists by
reason of some other statutes, The only statute which might be construed as giv.
ing the commissioner jurisdiction is Section 1514, Code, 1924, which pertains to
the duties of the commissioner in general. ‘Under the provisions of paragraph |
of this the commissi is given jurisdiction to supervise the enforcement
of the following matters: -

“All laws relating to safety appliances and inspection thereof and health condi-
tions in manufacturing and mercantile establishments, workshops, machine shops
and other industrial concerns within his jurisdiction.”

The commissioner, under the provisions of the section just quoted, is clearly
clothed with the authority and duty to supervise the use of all safety appliances
upon elevators in the establishments named in this section, In no other section
of the code is the commissioner specifically charged with the duty to supervise and
enforce the statutes in regard to safety appliances upon elevators.

By Section 1680, Code 1924, part of Chapter 83, the Commissioner of Labor was
given direct supervision over the safety appliances on all elevators wherever lo-
cated. Chapter 31, Laws of the Forty-first General Assembly expressly repealed
Section 1680, thus clearly expressing the intention of the legislature to deprive the
Commissioner of Labor of the larger jurisdiction granted to him by its provisions
and placing his jurisdiction back as it was prior to the enactment of Chapter &,

We are of the opinion, therefore, that as Commissioner of Labor, you are spe-
cifically charged with the duty to supervise and enforce the provisions in regard
to sifety appliances used upon elevators in manufacturing and mercantile estab-
lishments, work shops, machine shops and other industrial concerns named in Sec-
tion 1514, Code, 1924, and that your duty and jurisdiction over safety appliances
used upon elevators in establishments, including hotels, other than those named in
this section, is the same as that of any other peace officer or citizen charged with
the enforcement of the laws of this state. If it comes to your knowledge that the
provisions of Section 4 of Chapter 31, Laws of the 41st General Assembly, are not
being complied with, it is then your duty to file information and sée that the of-

fender is prosecuted. /d
- -
COUNTIES—EMINENT DOMAIN: A county may acquire the right to M*
a dam by condemnation proceedings only, o
July 20, 1925, Secretary, Executive Council:  We have received your letter of
July 17, 1925, asking this department to prepare an opinion upon a question cof
tained in a letter from F, H. Mann, the Assistant Chief Engineer of the Towa State
Highway Commission to your office. The letter of Mr. Mann reads as follows:
“Recently the town of Cascade, in Dubuque County, lowa, experienced a 7
severe flood which as you know caused considerable damage to the town as

4
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loss of life. The Maquoketa River out of its banks i chan
:l:wll 1thm=.inkslrcetRpf the town, - o T e .

“The Maquoketa River normally flows under an old ston i i
gme Sixty of Scventy years ago. ‘i'h: bridge is inadtqu:m‘tu ':‘ak:ri]:r:‘:gg:nul:“uﬁ
floods, part of the trouble being caused by the channel being restricted by a dam .
just below the bnd%c This dam robs the bridge of perhaps four feet of the most
effective opening. The dam and mill are at present owned by a Mr. Kingsley of
Cascade. ,thn?:'n:en;;s‘:_::l;'_ under way 1_3 prevent floods of this kind from oc-
curring in the ilding a new bridge, teari ight-

irieg in. ke, ge, tearing out the dam and straight

“1 understand that Chapter 363 of the 1924 Code places the handling of da
control of the Executive Ce i ; i i e

:&mﬂ::r of removing the dam cnEnmlnguc:elt'l 3’3-33'" iiom b, v Shaold gl

As we understand the facts stated in your letter, the dam across the uoketa
River near the town of Cascade, in Dubuque County, was erected and mni?t:?ued by
one who had a legal right to do so. Iithisbclrnc.thmlhemiam]ym way
for the county of Dubuque to acquire the right to destroy the dam and that is by
«condemnation proceedings, In such a proceeding the damages to the dam and the
mill site must‘he assessed by a jury, and the damages paid by the county before it
acquires the right to destroy said dam. The right of the person owning the dam
and the power site cannot be taken away for a public purpose without just com-
pensation being paid therefor. The constitution so provides.

Yush«ﬂdmdemndmatwnumduuuﬁn‘mgﬂnmmdﬂnamm
act under the provisions of what is commonly known as the “dam site” law.
(Chapter 363, Code of 1924).

HIGHWAYS: A y should not be reimbursed f ight of chased
for p‘::a;ary roads unless there is some record almwin':;r lrhlg t:o:mrz.{itfe“:o said

July 20, 1925, Right of I-P_'ny Engineer, Ames, lowa: We have received your
letter M'Ju.ly 7, 1925, asking this department to prepare an opinion upon the
question which you have stated as follows:

“In reimbursing counties for right of way purchased for the ruction
primary roads, we find in a number of cases counties !ﬂ\?er {aikdc:a“:ahe a de:ffl
R ittt tre o Sy Tiocaied prioe 4o Marh 25, 1943

now asking to reimbuar or t ht of
nothing to resent 1o us giving title to the land other thansar Ecrb:i a‘:::ml::thm
@ warrant thtlhmpﬁ&cmammmm-nlm

for land for hi !&u pnr;;m
What we would like to know is, whether it is possible ¢ t TOCEss
of eltllill_lh%__a road under the original cshbliﬂmlenl of ?oad';w;:'ghr;ﬁhedprd' for
in ¢ of the Code of Towa, 1924, and in following this g:u:&m if there
were claims filed in connection with this establishment, would the warrants
inally paid offset these claims? Would it be possible to institute suit against i
vidual flwerty owners forcing them to deliver to the county ain easement for the
right o’ way as purchased and shown as paid by warrants which are a matter of
Will you kindly advise whether either method could be used to ease-
secu
?ﬂn {mn the property owners and which method you would recn:n:;d we
"IMMCounlyiomnIlhemﬁauH imhursement
oy _ sking reimbur and have no

ﬂk_‘ M&e%mdwmufmtmmlﬁuk

cannot
It is the opinion of this department that the State Hi -houldl
is the op ighway Commission
awmmm for right of way purchased lor’;dtnrymads unless
Mhmmmimmawmwm;mm'
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has acquired title to the right of way purchased for said purpose. The State
Highway Commission has no means of knowing that such right of way has bee
purchased unless the records show that the county has acquired a right thereto,

We, therefore, suggest that the State Highway Commission should refuse g5
order a reimb t of the paid for such right of way until there i
some evidence that the highway has been purchased or cond d. T1f the former
property owner refuses to execute a conveyance of the land in controversy to the
county, an action to quiet title thereto may be brought and a demand should be
made as provided in Section 12289 of the Code, 1924. We see no reason why the
property owner, who has been paid for the land purchased, should refuse to execute
a deed to the same. If he does, he should be subjected to the penalty provided
in said section 12289.

SCHOOLS AND SCHOOL DISTRICTS: A city independent district referred
to in Section 4329 is a city district with a board of directors of five members,

July 21, 1925, Superintendent of Public Instruciion: You have requested the
opinion of this department upon the following- statement of facts:

“Please advise me what constitutes a city independent district as referred to in
section 4329 of the Code, 19247 Would an incorporated town whose board consists
of five members be so considered?

In regard thereto we call your attention to Section 4198 of the Code, 1924, which
provides as follows:

“At the annual meeting in all independent districts, members of the board shall
be chosen by ballot or by voting machine for the terms of three years, to succeed

those whose terms expire, and shall hold office for the terms for which elected

and until their successors are elected and qualified. In any district including all
or part of a city of the first class or a city under special charter, the board shall
consist of seven members. In all other independent city or town districts, in con-

solidated districts, and in rural ipdcpmdent distfims having a population of over

five hundred, the board shall t of five 5. In all other rural ind
ent districts the board shall consist of three members.”

Your attention is particularly called to that part of the section which reads “in
all other independent city or town districts, in consolidated districts, and rural i
dependent districts having a population of over five hundred, the board shall consist
of five members.”

Therefore, we are of the opinion that in determining what constitutes a cily
independent district, it would be sufficient for you to determine whether or not the
district was a city district as distinguished from the rural district, and further,
whether or not the board of directors of the district consists of five members,

TAXATION: Basis of taxation of agricultural lands within the limits of cities
and towns, and refunding of err taxes di d
July 23, 1925. County Attorney, Waukon, Iowa: You have requested the opin-
jon of this department upon the following statement of facts:

“Dr, J. H. McCullough of this city owns a continuous tract of thirty acres of
land in Waukon, which has not been laid off into lots of ten acres or less, ant
which is used in good faith for agricultural rlrpnm In other words, the tract
falls within the provisions of Section 6210 o

| the 1924 code relative to taxation,
being limited by said section to a maximum of five mills for city purposes and &
tax for library purposes.

During the years 1917 to 1923, both inclusive, Dr. McCthl&ﬁl: has paid taxes

at the same rate as if it were in city lots, the various auditors having er
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mate the error. Now this party asks for a refund of $243.74 during these years.
[ enclose a_copy of his petition to the board of supervisors, o
ainst this proposed refund our present auditor wishes to raise the assessment

A[ig same percentage that ‘agricultural lands’ were raised in this county by the

utive Council of Jowa. This, for example, would be a 38% raise for the year
1923, and the question is whether or not this thirty acre tract should be classed
with ‘agricultural lands’ and the raise made each year by the Executive Council
of lowa be applied. If so, we would not have to refund the $243.74 asked, but
set-off the amount of the raise ordered each year.

In addition to enclosing copy of the petition 1 also enclose letter written to me

C. A. Palmer, who was auditor of this county from 1921 to 1924, both inclusive.

As this is a matter which no doubt has been called to your department so that a

1 rule has been promulgated I would be pleased to have your opinion for
which I thank you in advance.”

Under the provisions of Section 6210 of the Code, 1924, agricultural lands within
the limits of a city or town in excess of ten acres shall not be taxable for city or
town purposes. This section was formerly Section 616 of the 1913 Supplement to
the Code. Under Section 616 the exemption from taxation applied only to lands
included in extensions or additions to the original town. Therefore, parcels of
fand located within the original town were subject to taxation for city and town

purposes.

Section 616 was amended by Chapter 114 of the Acts of the 40th General Assem-
bly and by this amendment, parcels of land in excess of ten acres used for agricul-
taral purposes even though located within the limits of the city or town itself hav-
ing a population of five thousand or less, were exempt from taxation for city or
town purposes. This section was changed to read as provided by Section 6210 of
the Code, by the 40th Extra Session,

From these statutes it is apparent, in our opinion, that if the land in question
was within the original town of Waukon, the same would be taxable for county
purposes, even though used entirely for purposes of agriculture up to the time of
the enactment of Chapter 114 of the Acts of the 40th General Assembly, which
became effective on July 4, 1923

As to the basis of taxation from July 4th to date this tax would be computed
under the provisions of the law as amended, and thercfore, the exception would
apply to the land, providing, of course, that the same comes within the provisions
of the exception.

As to the question of your right to increase the assessment on agricultural land
in accordance with the direction of the Executive Council, we feel that this is a
matter which you should urge and properly present. However, in view of the fact
that this land is apparently a part of the original town of Waukon and therefore
not subject to the exemption np to the date of the enactment of Chapter 114, Acts
of the 40th General Assembly, and also, for the reason that there is to be some
litigation and controversy as to the right to raise the assessment on agricultural
lands as directed by the Executive Council, we do not deem it expedient to give
an opinion at this time upon this matter as we feel that the same will undoubtedly
become involved in litigation and that it would, therefore, be properly a matter to
be presented to the court for determination.

There is another question which 1 feel that you should raise and that is, that
the tax in question not having heen paid under protest that therefore the same
cannot be now recovered by way of refund even though it appears that the same
was erroneously assessed.

The provisions of Section 7233, Code, 1924, have been held to apply only to
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assessments which are void or which are illegal, as made under a statute which
unconstitutional, but they do not apply to cases of assessments made by one having
authority even though the assessment is in excess of the:amount to which the tag
payer should have been assessed. We believe that this contention is of comsid.
erable merit and that the same should be urged in case this matter becomes .
volved in litigation.

NORMAL TRAINING SCHOOL INSPECTORS: Held that the law providing
for normal trmpmg school mspectors not repealed and the and saiary
of the same to be paid from appropriation for normal training schools.
July 25, 1925, Auditor of State; You have submitted a request for an opinien

1o this department which reads as follows:

“Your attention is invited to Section 40 of the so-called budget law enacted by
the 41st general assembly, which reads in part as foliows:

‘For the superintendent of public instruction for siate aid to public schools there
is hereby appropriated for the biennium beginming July 1, 1925, and ending June
30, 192/, the sum of nine hundred nine thousand nine hundred dollars ($05,50.08),
or so much thereof as may be necessary to be available as required during the
biennium, for the following purposes:

For state aid to public scnoals :

Normal training schools .....eoevesreaneescssnnanins
Consolidated scnools . .....ccocunenns

Standard schools ......cioiieiiinneias

Rural mining camp schools ... oavinss

Normal institutes ...... s it I fiaaa it R S 990000
. $909,900.00"

Section 2634-b4 BS 1913 and Section 2312 of the compiled code granted 1o the
superintendent of public instruction the right to expend the appropriation made in
Section 2634-b8 for the purpose of supervisory expense as well as state ad.

We desire your opinion on the following questions:

1. s Section 2634-b4 (which has been omitted from chapter 194 of the code
of 1924) still in effect and can the appropriation of $300,000.00 ‘state aid" to normal
training schools, made by the 41st general assembly, be legally expended for super-
visory expense as well as state aid, or is the office force of the superintendent of
public instruction limited to the twelve people drawing the $24,100.00, annual ap-
propriation contained in Section 39-a of the budget law? . e

2. If such supervisory expense is to be pmid from the $300,000.00 biennial ap-
propriation, shall it include the traveling expense of the supervisor of the nwnl
training, or is the $10,000.00 annual appropriation for traveling expense
'hlje Section iw-b intended to cover all traveling expense of the employees of the

rtment
e will be most grateful for an early ruling on these questions, that it may not
be necessary to wi 1d the payment of the July salaries of ‘these people.”

In regard thereto your attention is called to the provisions of Chapter 2 of Titke
8, Code Supplement, 1913, and more particularly to Section 2634-b4, which pre-
vides as follows:

“The appropriation provided by this act for instruction of pupils in high schools
in the science and practice of rural school teaching and the teaching of elementary
lﬁunlh' ure and home ics, may be expended in part for inspection andlﬁ
vision of l::ll inur:mm‘ by thed wg):rimmdem ?l pul:du: instruct ;:;d and 1 3

rson as may designate, and the expense of such in ion
Rﬂl be paid out of said appropriation on vouchers certified by the superintend-
ent of public instruction.  In accordance with the foregoing provisions of this
section, the superintendent of public instruction is authorized to appoint an in-
spector of normal training in high schools and private and denominational i

|
|

at a salary of not 10 exceed two thousand dollars per year and necessary traw
expenses while in the discharge of his duties.” "
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g n 2634-b8 p I' tha: !ollom;‘:
“That section nine o er one hundred. thirty-one of the acts of the thirt
rth I assembly be and the i =
'°",....g mu thert?f: same is hereby repealed and the following
For the purpose of carrying out the provisions of this act i
jated out o)f any moneys :Ii: ntahe state treasury, not ;h:mlgrar;p:pt::b s :&

sum of one hu rs, lable for the period ending June thirtieth,
r hundred fourteen, and the h fiv
fars annually thereafter.” 2 sum of ione"hundred twenty-five housend Wol-

The first question which it will be necessary to determine is whether or not
Section 2634-b4, as above quoted, is still in force as a part of the law of this State.
This section was amended by the 3%th General Assembly by Section 52 of Chapter
29, Acts of the 39th General A bly. This d however, did not take
away the provision for imspectors, but merely withdrew the provision relative to
the payment of salary and leit the payment of salary at the discretion of the

Superintendent of Public Instruction. The section as ded s as S
2312 of the Supplement to the Compiled Code, 1923, =1
When the 40th General Asesmbly undertook the codification of the of

this State and the enactment of the Code of 1924, the only bill relative to normal
training high schools which was presented by the code commission is the bill
known as No. 89. The bill provides for the amendment, revision and codification
of Sections 2313 and 2315 of the Compiled Code, 1919, and Section 2558-a2 of the
supplement to the Compiled Code, 1923. Since the section providing for inspectors
appears as 2312 of the Compiled Code and supplement. thereto, it is at once abpar-
ent that the code commission bill in no manner altered or changed this section
And further, since the code commission bill was not intended and did not :epeal:
amend or revise the entire chapter on normal training high schools, we are of the
opinion that the acts of the 40th General Assembly would not repeal Section 2634-bd
of the Code Supplement, 1913, by implication, and that the samc would have to be
sﬁ;w expressly by the legislature or the same would still be the law of this

We have made a search and do not find that this section has been repealed, and
it therefore must be construed as an existing statute. The fact that it does not
wh_ the 1924 Code is not conclusive, in view of the fact that this code was
enacted piece-meal and has never been adopted by the legislature in whole. There-
fore, other statutes which have never been repealed are still in full force and effect.
mwmmmmmnm.cmswlmk
still in effect, we are then of the opinion that under the express language of this
section, the expenses of such inspection are to be paid out of the appropriation
made for normal training work. Section 40 of the appropriation Act passed by the
4ist General Assembly provides for the appropriation to the Superintendent of
Public Instruction and expressly appropriates $300,000.00 for normal training schools.
W_l- the opinion that inspectors provided for by Section 2634-b4 should be
id from this sum. :

provides that “The expense of such inspection and supervision shall be paid out of
:‘mm vouchers certified by the Superintendent of Public Instruc-
" We believe this language clearly directs the payment of the expenses to be
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made from this fund, and we are, therefore, of the opinion that both the salary
of the inspectors and other expenses incidental to the work of supervision shall
be paid from the $300,000.00 normal training school fund as appropriated by the
41st General Assembly.

SCHOOLS: The words “rural” as used in line 11, Section 40, Chapter 218, Acty
of the 41st General Assembly, construed.
July 25, 1925, Superintendent of Public Imstruction: You have requested the
opinion of this department upon the following proposition: »
“Your opinion is req d as to the ing of the word ‘rural’ as it appeary
in line 11, section 40, chapter 218, Acts of the Forty-first General Assembly.
Webster's dictionary defines the word ‘rural’ to mean ‘the country-of or pertaining
to the country as distinguished from a city or town',
Our interpretation of the word ‘rural’ in this section is that it means the mu:ﬁ‘
camp schools in the country districts and not those in incorporated towns or cities’
In regard thereto you are advised that the use and interpretation of the word
“rural” both in common parlance and in law is that the word “rural” means of or
pertaining to the country as opposed to the city or town, and rural district is dis-
tinguishable Trom and should include no part of an urban district.
The definition of the word as given in Webster's Dictionary substantially agrees
with the definitions found in the law lexicons. We, therefore, feel that you are
justified in adopting in your interpretation of the sentence “rural mining camp
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By Section 9805, all the provisions of the Uniform Warehouse Receipts Law
are made applicable so far as possible to the negotiation, transfer, sale and en-
dorsement of warchouse certificates. From this resume of the provisions of Chap-
ter 427, it is apparent that the possession of a warchouse certificate is evidence of
gwnership of the grain represented thereby and that the transfer and assignment
of the said certificate, lawfully made, transfers the title to the property represented
by the said certificates.

We now come to the question as to the right of the holder of a warchouse cer-
tificate which has been pledged to him by the owner thereof to be preferred over
other creditors where the owner of the grain becomes a bankrupt. In other words,
would the pledgee of a warehouse certificate be entitled to establish his lien upon
the goods as against the trustee in bankruptcy. In answering this question, it is
only fair to state that Chapter 427 is comparatively new and that a warehouse
certificate as therein provided, is, so to speak, a mew instrument in the ficld of
negotiable instruments law,

Therefore, we do not have any authorities squarely in point which may guide
us in the determination of this question. However, in the case of Pattison v. Dale,
196 Federal Rep. 5, a distiller of whiskey deposited same in a bonded warehouse
and was issued a receipt, which receipt he pledged as security. The court held that
the pledgee of the receipt was entitled to the enforcement of his lien as against the
trustee in bankruptcy. A case to the same effect is In Re Miller Pure Ry: Dustilling

schools” as used in Section 40 of Chapter 218 of the Acts of the 41st General
Assembly, the same being the Appropriation Bill,

It is, therefore, our conclusion that rural mining camp schools entitled to share
in the appropriation are only mining camp schools located in country districts as
distinguished from districts within the limits of incorporated cities or towns.

WAREHOUSE CERTIFICATES: The holder of a warehouse certificate has a
preferred claim in case the owner of the grain becomes a bankrupt.

July 27, 1925, Secretary of Agriculture: You have requested the opinion of this
department upon the following statement of facts:
“T would appreciate receiving your early opinion as to whether the holder of 2
warchouse certificate has a preferred claim in case the owner of the grain be-
comes a bankrupt.”
Chapter 427 of the Code, 1924, provides for the establishment of agricultural
warehouses and for the issuance of warehouse certificates. Under the terms of
thhdw.mwhbonddmuubephmdhasﬁhﬂem'bwﬁa,udﬁ
same must be sealed by the local sealer as designated by the Secretary
culture. The scals and license placed upon the same are those desi
Secretary of Agriculture and can only be opened under his authority
persons designated for this purpose.

Section 9767 provides for the form of certificates to be issved, describing
pdnmdtheloulimo!ﬂunmtheumeolﬂumormaﬂ

of liens or mortgages which would attach upon the grain.

By Section 9774, certificates in which it is stated that the grain stored
delivered to the bearer or order are negotiable. By Section 9777,

it
i

i

{
|y

of any certificate by the owner thercof must be recorded, by provisiont
of Section 9783, the owner of the grain is bound unless presenting lawful excuse
demard of the certificate

to deliver the grain for which the certificate is issued upon
holder and presentment of the certificate. T

Company, 176 Federal Rep, 606,

In view of these decisions we are of the opinion that the pledgee of a wareliouse
certificate would be entitled to establish his lien as against the trustee in bankruptey
and for that réason he would have a preferred claim in case the owner of the
grain became a bankrupt.

In support of this position you are further referred to the cases of Lowe ws.
5,?‘{," ;‘I‘n;;w‘ Company, 143 Federal 1, and Union Trust Company wvs. Wilson,
1 i S L

We have assumed as u part of this opinion that the pledge of the warchouse
certificate was made at least four months prior to the act of bankruptcy and that
the same was made in good faith and that the transaction was in no manner tainted
with fraud and conspiracy.

These facts would be necessary to establish a valid claim, for otherwise, if fraud
could be shown or if the transfer was made less than four months before the act of
bankruptcy, the same could be set aside and would not avail again the trustee.

MUNICIPALITIES—BOARD OF HEALTH: A municipality has the right to
m"::t officers of an Jowa Flirwmnmnwiﬂlﬁlem!rt’lnd install plumb-
July 30, 1925. Commissioner—Sitate Department of Health: We desire to
mmmolmmafhlyl?.lm,alﬁnmhdmnmuwx
pare an opinion upon a question submitted to this department by W. H. Rhoden, the
Plumbing Inspector of Mason City, lowa. The letter of Mr. Rhoden is as follows:
has a matter come up here that [ will have to ask
mﬂ'm-lomﬁlrhu mmmmmmm:;':mmmm
gmgm Nuwlhﬁlgmmmﬁhﬁ&eMMam
are 5
thwmﬁnpkmﬁxﬂw?hd@mhunﬂuam
.Iﬂ-rhmdmm:tli“’ i : : :
Jowm ng a cement trough in building for toilet purposes. .No
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Now the opinion here is that I can’t stop them as it i not a city institution
This whole proposition is contrary to the State Code, but it appears that L am unalje
to do anything.

Can you compel them to connect with sewer and install regular plumbing fixtures?®
The Secretary of the Board is Charles Barber, Chamber of Commierce Building,
Mason City, lowa. He seems to be the man in charge of the work and would be
the one for you to write to if you see fit 10 'do so.”

It is the opimion of this department that officials of the county, including the
officials of agricultural societies which are organized as county institutions, mus
observe the law and may not legally violate or disregard with impunity the bealth
ord or regulati of either the State Board of Health or the local Board of
Health. Any other rule would operate in such a way as to leave such officials
outside of the pale of the law and would permit them to disregard all laws or
regulations that are enacied or adopted for the public benefit.

We are, therefore;, of the opinion that the city of Mason City has a right o
compel the officials of the North lowa Fair to connect with the sewer and install
plumbing fixtures if required by a proper ordinance or health regulation of the city.

We have not overlooked the opinion of the Supreme Court of lowa in the case
of State vs. Cameron, reported in the 177th Towa on page 379. This case, how-
ever, involves a criminal prosecution and is not conclusive or determinative of the
question we have under consideration, . We do not believe that the Supreme Coun
will ever hold that officials of an agricultural society, or any other officials of the
county or state, may maintain a nuisance that is detrimental to the public health or
that they will be immune from any regulations on the part of the public authorities
that will properly protect the public from such a nuisance, In our opinion, public
health authorities are not powerless to abate such a nuisance and to require such
officials to comply with the law or health regulations.

FARM BUREAU: Sute aid paid under Section 2930 to be only in double the
amount raised and not in the full amount authorized unless subscriptions warrant
such payment.

July 31, 1925. Cownty Attorney, Fairfield, Jowe: You have requested the
opinion of this department upon the following statement of facts:

“In 1923 the Farm Bureau certified a list of 300 names of farmers who had sub-
scribed the sum of $1,500 for that year. Thercafter the Board of Supervisors made
an appropriation and paid to the Bureau the sum of $3,000. The books of the Farm
Bureau show that it was not successful in collecting the sum of $1,500, from its
members during the year 1923, but in fact secured only $1,005.

We have two rival farm nwintima in this county and the one opposed to the
Farm Bureau petitioned the ril to deduct from the appropriation this the
amount paid in excess of what the Bureau should have received in 1923, The
Board requested an opinion from me, a copy of which 1 am enclosing. Before
accepting this opinion the Supervisors wish that it be approved by your Departmesi
1f it therefore mects with your approval will you please so advise and in the cvent
tlulymdnmmmr.llwnd\!bemtlntthc d may take the proper action.”

In regard thereto your attention is called to the provisions of Section 2930 of the
Code, 1924, which read as follows:

“When articles of incorporation have been filed as provided this chapter and
the and treasurer of the corporation have certified to board of super-
visors that ization has its bership at least two hundred fanien

or farm owners in the county and that the association has raised from among its
members a yearly mhm-iuionn!nuimtl_lumthmundddhmnuwi
of supervisors shall appropriate to such organization, from the general fund of
county, a shm double amount of such subscription. Such sum shall not &

in any year, a total of five thousand dollars in counties with a populal of -
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f;:[mutmﬂatoi;me’“h unr A total of three thousand dollars in counties with a

Under the above section it is clear that the appropriation is to be made in a sum
double the amount of cach subscription raised among the members of the Farm
Association where the membership exceeds at least 200 members. We think it is
cdearly the intent of the legislature that the appropriation is to be made for a sum
in double the amount ?l _lhe sum raised by way of subscription. Therefore, it is
clear that the appropriation should not be made for any sum except where the
same is actually raised by way of subscription by the members of the Farm Asso-

ciation.

We do not believe that it was the intent of the legislature to a i
0 all such usoc_ialioni in counties having a population of less mgﬁ‘ﬁ
rather to appropriate in an amount double the subscription raised in all such coun-
ties, but in no case to exceed $3,000.

STATE BOARD OF EDUCATION : ‘A subcontractor must resort 1o the retaine

'emta;dﬂ lr:d' a slt.tl'l - pew Blheﬂ; ; g ipany to recover tlnoamount 'tlllt:‘
e ore O o . 3

became R he i Education took:- over the work of com-

July 31, 1925, State Board of Educatian: We desire to acknowledge i

; receipt of
your“letter of July 29, 1925, asking this department to prepare inion  upon
question which you have stated as follows: b ik 1o “ i

“A part of a letter that the V -Cook i i

m'u\;; wh?c D:I hé’“‘y 22, 1925, hiaﬁlom-: b llmnnlapolu. lllune‘mu.

ve contract witl e McDonald Engineerin ' ion  Come-

r:.y s‘i‘u; :{3:' _usm:'tg"il Mef“ll Work {or tha Elenwtary ahdgﬂ‘i‘;\ﬂ C“samm?gmm at
iversity of lowa at lowa City. h d i

Domald Engineering and Construction Company :he'::m ‘::f ﬁ?ﬁ"}’o’? w{;ur;cﬂ done

and billed grmr to the time he quit the job; and in addition to this amount we:

have furnished the ventilators on the job and made up practically all of the material

for the job hers in our shop ready to ship and install same. | 1f we are permitted to

finish our contract we can bill_you for the amount of the contract and use the

m::‘? a:g hr?nn‘lc:;:!h :Lriaﬁfemld:émi nUnti! w}re know what is going to be done

- ict Mllog 8L D,
gy B A A ot g B Bt B . B
We have written to Mr, Fisk under date of Ju

from him. We are depending on you and the Llf

G i o U
‘roman-Cook Company, Inc. may have made t with 1l

gebomm Engineering and Construction Company, ﬁhe co‘;ﬂrl:ecté?fn &mi!::‘t} .RE

h:nwnd'c Comqunmn Company. According to the letter, the Mcnom F,nmu'cer:

: omrﬁlﬁ.mmhgiu the said Vroman-Cook Company $224.00 “for

“lhmioh.' me he (J. A. McDonald Company)

Ventilators and certain material for 1 i " ol s ghiis -
tofows City::¥ou willmotice. :iuhfm,:"m"":'i}'?k ::ay to he

16th but have not as yet heard
niversity to see that we are not

o our contract we can bill fi '
. i ypove ik o m“:.thm?f&emcll use the
yaphbnh!hlwmmmllge\'m-&uk- , Incy for, any
or to the date on which the Towa

material furnished or labor performed

?ﬁ@. drﬂdumhn commenced to complete tlse_ construction of the building. Am.
It is the opinion of this department that any sub-contractor dealing wi e

tractor, who was under contract to construct . the m"f‘a‘ﬁ»"’hﬁ?
S SIS Anyli the bonding Bampuny No'Weeovet the aMbiY dilt ‘botafie Sl
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before the Jowa State Board of Education took over the work and commenced gy
complete the construction of said building.

TAXATION: In taxing the stock of an automobile dealer the average cars figr
Ihtd{ur should be assessed and not the cars on hand on the day assessment jy
made.

July 31, 1925. Secretary of State: You have requested the opinion of this e
partment as to whether or not the tax in ing the biles og
hand by a dealer should assess the number of cars on hand January first or should
assess the average number of cars on hand during the year.

In regard thereto your attention is called to Section 6971 of the Code, which
reads as follows:

“Any person, firm, or corporation owning or having in his possession or under
his control within the state, with authority to sell the same, any personal p
purchased with a view to its being sold, or which has been consigned to him from
any place out of this state to be sold within the same, or to be delivered or shipped
by him within or without this state, except a warel as defined in
9;!& shall be held to be a merchant for the purposes of this title.”

Under this section it is clear that an automobile dealer could be construed as a
merchant under the provisions of the taxing section,

Your attention is further called to the provisions of Settign 972 of the Code
which is as follows:

“In assessing such stocks of merchandi e shall require the production
of the last inventory and enter the date thereof in the assessment roll. 1i, in the
judgment of the assessor, the inventory is not correct, or if it was taken at such
time as to render it unreliable as to the amount or value of such merchandise, he
shall assess the same by personal examination. The assessment shall be made at
the average value of the stock during the year next preceding the time of assess
ment, and if the merchant has not been engaged in business for one year, then the
average value during such time as he shall have been so engaged, and if corunencing
on January first, then the value at that time

You will note that the last sentence of this section requires the assessment to he
placed on the average value of the stock during the year. We feel that it is entirely

free from doubt that the assessor should assess the average value of the stock and
not the actual stock which he finds on hand January first.

auditor has the authority to correct the tax list even
hands of the county treasurer for collection and until

TAXA‘I"lIOhl:: The count:
though the same is in
the tax has been paid,

July 31, 1925, Awditor of State: We desire to acknowledge receipt of your letter
of July 29, 1925, in which you request the opinion of this department upon the ques
tion which you have stated as follows:

on the s

“We are continually meeting i concerning the matter of
tax list by the county auditor after the lists are turned over and certified to the
county treasurer for collection. Does the county auditor have the authority ©
change the tax lists in the treasurer’s office in this way?

In several counties, the county auditor, at his own pleasure, goes into the ireas-
urer’s office and cancels taxes or adds taxes without consulting the treasurer. In
some cases he clearly indicates what is done and why the entries are made, but m
ulherumth:'mxries are made without any showing as to who made them or why
they were made.

e contend that the auditor has no authdrity to make entries on the tax list after
the same is certified and sent to the county treasurer for collection. Any
originating in the auditor’s office or any corrections that are to be made, we
should be accomplished by having the auditor make a distinct certification to
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thorizi i i ivi

mmr authorizing the particular changes required and giving the reasons
The right of the county auditor to correct assessments i ; i

and Section 7152 of the Code, 1924, which read as (nll:w’:: Rt fviie 70
*The auditor may correct an in the assessmen :

“glflmm:l‘:rc\?r::ctt?snw °m'.“’;‘?r;:;[:ﬂ;-"t Section ;ig Mo T, nd oy sasmes

or assessment is made after the books i
hands of 122 treasurer he shall be charged or credited therefor l::\-":hlll:;d u::l; h‘ebs

7l
The right of the auditor to correct the assessments afi i
have been turned over and certified to the county tre:;:r:rr l‘:rl:-e mﬁ; :::h;cn:n.
passed upon several times by the Supreme Court. Tt has been held by said court
that the h;:d ::msupe::;:ors has a right to make the corrections even after the
tax v tu 1
wboh” =) e over to the county treasurer, and the following author-
Ridley v. Doughty, 85 1 420;
.Ta'uug v. McQuision, msmf:'u 363;
First National Bank v. Hayes, 186 Towa, BO2:
First Notional Bank v, Anderson, 196 Towa, S87.
In the case of Ridley v. Doughty, i i
question un_der consideration nucf th:: mintg'hehggm R pki S B
“The claim that the tax book is under the control of the treasurer is

the sense that the book is hi: collecti ~
oo richt to interfere withl:hc‘:ug?l;??l: fm: ﬂf w ]:mv. .D‘ - 3mmwthh:r::’

can be no bt tha A
Farker v. Van Steenburg, 6‘3'}‘:‘:’1*,‘:& may correct any error in the assessment,

The right of the county auditor, however, to make such a correcti
exercised by such officer after the tax list has completed, Y mym o
treasurer and the tox levy has been paid. i ot
First National Bank v. ¥
Firn National Bank v, Andescon rasra.
The right to correct a ke in an
determine when a mistake has been made.
Fuller v. Butler, 72 lowa 729;
mml{@@ on, 108 ;m *3.
Court has dictated, however, that when the determinati
amfua as to whethgr or not there is a mistake depends upon the h:t:“::ul.:e':
ahmwd.wlﬂltitnwit!uinthepow«nllhaud&orlaaﬂ.rm it is wise for
wdmnnewdosonntﬂthemmmubeenmdwbythgm !
Smith v. McQuiston, 108 lowa 363, 367, .
i Ilovmr.tnmhmthmmian‘"mh fused
right to nm:u on;i::‘ed proz:rg; The right of the county auditor to ”:“hhmt:;
1
kummmmmhd current tax list and cannot be exercised without

necessarily includes the power to

?
§

Mead's Estate v, Story County, 119 Towa 69;
.;' v. Foote, 119 lowa 359
BM mr:" v. Cardell, 123 Towa 313.
!mihalﬂieaud&wkvm-ﬂhﬂn i
ke h hthllowmdthem
-mmddnmh:e,w' of the county treasurer at any time prior to the actual
! mfuﬁnnhuadmumthumdmmuuw
the county auditor to correct errors in the tax Jists or book. m'udhordo:
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not have the right to reclassify property, nor does he have the right to change the
valuations. He can only correct manifest errors in the assessment.

Whenever the county auditor makes a correction in the tax lists or books ke
should indicate clearly on such tax lists or books at the very place where the cor
tection is made the ch of the ch made, the reasons therefor, and the
date. This is essential to the making of a perfect record and should not be over
looked. It is highly advisable that you is.suc instructions to the several county
auditors and county treasurers as to the power vested in such county auditors. and
county treastirers to correct the tax lists or books.

COUNTY AUDITOR: County auditor is violating duty if he fails to correq
the tax lists. b
August 5, 1925, Auditor of State: You have requested the opinion of this de

partment upon the following submitted proposition :

“We have a question in regard to transfers in the county auditor's office in
which the practices in the various counties of the state are very irregular and
many cases the making of the tax list, particularly where we have an alphabetical
arrangement, is done much to the detriment of the tax payer and the work in the
county treasurer’s office. Code of 1924, Section 10116, provides for transfer of
deeds in the auditor's office before recording same in the recorder’s office and i
addition, it ‘:mvidu that they shall be entered upon the transfer books for taxation,
Gmerllfy. these transfers are made on the plat and transfer hooks in the auditor's
office bt in a number of counties no attempt is made to correct the tax fist 1o
conform with the transfer lhowingl.

“In a majority of the counties, however, the county auditor sees that all thew
transfers are made on the tax list that is in the course of preparation up to Sepe
tember 1 at least. In this way, when the tax lists are delivered to the county treas
urer on December 31, neatly all the property is found shown in the name of the
owner and matters of tax collection are much simplified thereby and where this
is done good public service is rendered in the county treasurer's office, but ‘where
no attempt is made to correct these transfers until the time of making the next real
estate assessment, particular difficulties are encountered in the treasurer's offiee
and the treasurer is materially handicapped in any honest efiort to give good public
service.

“Is the county auditor properly discharging his duties if he fails to make proper
entries to show the correct ownership on the tax lists?”

Tn regard thereta you are advised that we think it is clearly the duty of the county
auditor to correct the tax lists as set forth in your statement, and that his failure

10 do so would be a disregard of the duties of his office.
COUNTIES—TUCK LAW: Unless the constitutional limit has been reached the

Board of Supervisors may enter into contracts for the reconstruction of bridges
that were destroyed by flood and issue warrants therefor, |
August 5, 1925, County Attormey, Manchester, Jowa: We have received your

letter of recent date submitting to this dep i

the following proposition:

““Phyring the recent flood, about one hundred bridges were washed out in this
county, and considerable damage was done to the county and primary The
county will not have near sufficient funds to take care,of this work; and the Board
of Supervisors have requested me to take this matter up with your offi
an opinion as to the proper procedure for. them to take in the raising of
Our County Engineer is of the opinion that your office outlined the plan,
wase used in Linn County some time ago.” i
It is the opinion of this department that, unless the debt fimit provided in the
itution has been hed, the Board of Supervisors may enter into confrach
for the reconstruction of the bridges that were destroyed by the recent flood in

Delaware County, and after the work is completed, warrants may be issued cov-
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ering such expenditures and funding bonds may be issued in accordance with the
provisions of the statute. (Section 5276 of the Code of 1924.)

The nc_mlllcd Tuck Law, as amended, does not apply to expenditures for bridges
or buildings destroyed by fire or flood or other extraordinary casualty. - (Sections
5258 and 5259 of the Code, 1924.)

INSURANCE—FRATERNAL BENEFICIARY SOCIETY: A lease i
in land and the building erected thereon for a loag time term is real ::Lg‘:e“::f:lf::l
the meaning of the provisions of Section 8826 of the Code, 1924,

August 10, 1925. Commissioner of Iusuramce: You have requested an opinion
{rom this department upon two propositions arising out of the pending negotiations
between the Brotherhood of American Yeomen and the Liberty Building Company,
wherein it is proposed by the Yeomen to purchase the lease and building known as
the Liberty Building, located on the Southwest corner of Sixth and Grand Avenues
in the city of Des Moines, said premises and building to be used as a home office.

Your first question is as follows: :

“Is a leasehold interest and a building erected t} ine
terest and building proposed to be Jurtﬁ'and by the mi'im’o}him:k{':;
men, such real estate as authorized by Section BR26 of the Code of lowa, 1924, in
which !;nl::nia_‘lm‘:l:n:mlryh!ﬁﬂbk: may legally invest their legal reserve I'm"ldg
Wnr A canlracu?"mu t y such mthll.‘! for the fulfiliment of its certif-

Section 8BR26 of the Code, 1924, provides as follows:

‘Any fraternal beneficiary society, order, or association organized under. th
of this state, accumulating money to be held in trust for dumrm uilt the tfﬂ"ﬁ"l‘l‘i"
ment of its certificates or contracts, shall be permitted to invest not to exceed ten
per cent of the aggre‘gn!e amount of such accumulation in such real estate in this
State as is necessary for its ‘accommodation as a home ‘office, and in the purchase
or erection of building for such purpose it may add thereto- rooms for rent
provided that before any association shall invest any of its funds in accordance
e'oﬂuhﬁ é;l; provisions of this section it shall first obtain the consent of the executive

The only question p d ing that all of the other requisites have
complied with, is whether the lease on the land ou which the I::ﬂding ia-enr::
Iq!ﬂm"wilth the building thereon, which was built by the lessees, and which Ieue'
sa I:q time lease running for some ninety-four or ninety-five yeats, are “real
estate” within the meaning and purview of this statute; In the first place, it will be
::Ill that ﬂnhL;chhan I:u m has defined what the term “land” and the term
“real estate” shall mean w in the statutes. In Section 63, subp:
the term is defined as follows : : e &

“The word ‘land’ and the ‘real estate’ and ‘real property’ inchude Jands,
m Meto and ng: therein, equitable as

to us that there can be no question but what the term “real estate” as
ﬂﬂlnlhe statute would include a leasehold interest in the land in question,
especially in view of the exceedingly Jong time yet to run before the expiration of

under a lease of longer than three years' duration shall be assessed

t;‘mmammmﬁm: _ and fixtures ereeted on
real estate.  There is no question hut what the leaschold interest in the building

The Legistature has gone still farther on the question and has specifically pro-
as
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involved in the proposition submitted by you should be taxed as real estate under
this statute.

We have reviewed a ber of the il tes in other states wherein the
term “real estate” is defined and extended so as ts include all sorts of rights and
interests, equitable as well as legal, in land and find that the courts of last resorts iy
said states have uniformly held that a long time lease under such statutes is real
property or real estate. We shall not review these cases generally but will be con.
tent with citing Baker v. State, 118 N. Y. Supp. 618, 620. "

It is therefore the opinion of this department, in answer to the first propositios
submitted, that the lease referred to, together with the building erected upon the
hnémmdbyﬂuiuukmnathcl.ibcrty“"",‘ id be idered gy
real estate and as belonging to the classification referred to in Section 8826 of
the Code.

Your second question is as follows:

“In the event the American Yeomen purchases said leaschold interest and the
building erected thereon, are they such real estate authorized under Section 888
of the Code of lowa, 1924, as ma be legally conveyed to the commissioner of in-
surance by a trust deed and held the commissioner of insurance for the
of cmferini the legal reserve upon life contracts, issued by the Bruthcrhm
American Yeomen, which reserve is required by statute to be invested in certain
preseribed securities and deposited in this department?” ;

Sectioh 8828 of the Code, 1924, referred to, provides as follows:

“Any company or association so investing its funds shall convey the real estate
thus acquired to the commissioner of insurance by deed, such property to be held
by him in trust for the benefit of the members of such association, the value thereoi
to be determined from time to time by the commissioner.”

In view of what we have said in answer to your first proposition, it must neces-
sarily follow that you would be authorized to accept a trust deed covering the
premises in question from the American Yeomen in accordance with the provisions
of Section B828 and that such would be considered the same as though the real
estate and the buillding were being purchased outright in fee-simple by the Ameri-

can Yeomen,

ANIMALS: 1f the provisions of the statute are com) lied with relative to the
possession of fur during the closed season, it may be disposed of on the
August 11, 1925. State Fish and Gome Waorden: This department is in receip!

of your letter dated August 4, 1925, which letter is in words as follows:
“Will ive us con i i al?

you please give us your urqm?ligm_l?ﬁf;_ s :
akimduﬁn;thedoudmm.pmvidhglbe roper affidavit has been filed m
succeeding the scason. We bélieve the intent

this gm‘him was to permit the holding of furs, e,

dhmmmﬂummmhum
viﬁﬂamfiutheshipmofuleo{theamduriﬂgthlpuiod.'
Ymmadﬂudthaliltbepovhhnloltbemmmmpﬁedwﬂbm
to the possession of furdmmmdmlmmmmnvhyﬂu,l_l

cannot be disposed of. Tl\epurponeuhdintﬂlﬂﬂuiththwislnpmﬂth i

of fur during the closed season.

STATE PARKS: Board of conservation has right to improve roads mﬁ
state parks, Emuiuwmdluuwrdmhimmmmmwh i
state public highways.
August 12, 1925, Stale Board of Conservation: We have received your letier

\|‘.

County from July
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of July 13, 1925, embodying the following resolution which was unanimously

by the Board of Conservation at a meeting held July 10, 1925: et
“Whereas, the following report has been received from Mr

"‘ way Lommission, in regard to the road to be buut at ?.13&‘ lé.ﬁciiu;&uculf’nurkc
Vwhen we made our survey, one entrance was already constructed and our ol..n

provided for the construction of two of the three remaming entrances. The u:.mt:'l

entrance we did not provide for because we did not beheve the cost was justifiable,

and turthermore, there was no existing road to tins entrance.’; therefore, be it
RESOLVED, that Mr. W. C. Merckens, Secretary of instru

1o take this matter up with the Auorney General, and lerxwh:;;i ‘::inliou ﬂofd

whether or not it will be necessary for the Board oi Conservation 1o have the“ .

E:;l and acceptance of this highway by the Board of Supervisors in HAno;:kp-

ty, at Pilot Knob State Park, before the Board may complete and dedicate

As we understand your request, the State Board of Conservation desires to pur-
u?.rncnnl'by _’ a road leading to the Pilot Knob State Park, and
that said road is outside of and not a part of the legally established state park

The State Board of Conservation is empowered to improve roads thnrqln.‘ state
parks, It may act without any action on the part of the board of supervisors, It
is highly ldvinbk,_ however, whenever such action is taken to adopt a proper ns.ulu-
:w m:o;:d file 'N"II:-: the ouunt: lll:iwr a copy thercof, to the end that there may

a in county of the establishmen i :
s o it y t.:nd improvement of the road

The Emu!_.in Council is further vested with power to purchase or condemn high-
ways connecting state parks with other public highways. In this connection, your
attention is invited to the provisions of Section 6, Chapter 33, ‘Acts of th; 40th
General Assembly, This section is in words as follows:

“The Executive Council may, upon the r mendati
ot condemn highways ctmnet:lit’:g “I::’hﬂ wrksm th;'d.;}.:gric ul'figtl'l:zal;to..ﬂ"\;\fggcm -
highways have been purchased or condemned. the same shall be public highways of
this state and shall be maintained as other public highways of the county,” =
i In addition to the right thus vested in the Executive Council, the power to estab-
lish public highways as vested in the board of supervisors, would authorize such
board of supervisors to establish a public highway in the regular manner.

Before leaving this subject, may 1 suggest that whatever the action be, a copy of
the resolution establishing the road should be filed with the county auditor to the
end that there may be a record in his office. ‘

wﬁﬁaﬁgﬁﬁ;\\&?ﬁ"s PENSION: Dmubp of legal residence
August 14, 1925. Cownty Attorney, Spencer, Iowa: You have requested
nﬁnol&ud&mmtwapmﬁmnﬁlﬁgm&rﬂtwﬁu&ﬂx
tion 3641 of the Code and involving the definition of the term “legal residence”
s there used. You state that a widow was allowed a pension for the care of her
child on January 28, 1924 and that she was paid said pension up to and including
18, 1924. It appears that on June 2, 1924 she advised the county auditor
to send the pension te her at Osage in Mitchell County, lowa, which was done.
M.Mumhrlzlmhldvhd&emwaMrmmhdm
from Clay County to Mitchell County. You state further that on
July 20, 1925 she was allowed a similar pension by the Court in Mitchell County
statute she must therefore have claimed her residence in Mitchell
20, 1924. You state that she is demanding that Clay County

:
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pay her the pension vp to July 20, 1925, or a year after she had left the county,
Your proposition then is as to the liability of the county to pay the pension 3
demanded. i

It has been generally accepted that the question of the legal residence in a partieg.
lar case is dependent entirely upon the facts and circumstances involved. A residen
is generally understood to be any person who is physically present at a place and &
there with the intention of making that place his residence. A resident might aly
be absent for a period of time from the place of his residence and might in fag
under certain circumstances be living ‘at another place but still hold and continye
his residence at the first place. In order to abandon a residence the party mue
leave that place with the intent either at that time or a later time, to abandon it
his residence. So in every case the matter will have to be determined from the
conduct and statements of the party concerned and facts surrounding the case,

Under the provision of Section 3641, hefore a widow can receive the pensin
therein provided it must appear that.she has been a resident of the county for gne
year preceding the filing of the application. Under the facts submitted you state tha
the widow in question left your county and filed an application for a pension frm
Mitchell County which was allowed on July 20, 19251., It must necessarily follow
then that the Court found she had established her r e in Mitchell County one
year prior thereto, or from July 20, 1924. Having therefore abandoned her red
dence in Clay County on July 20, 1924, it must necessarily follow that Clay Coumy
is not obliged to pay a pension to a non-resident of the County and she therefon
cannot expect Clay County to pay her a pension after July 20, 1924, It appean
from your statement that your county has already paid her vp until August K
1924 or approximately four weeks more than she was entitled to. The latter part of
Section 3641 specifically provides that no payment shall be made if the mother has
acquired a legal residence in another county,

TRAVELING EXPENSES: Traveling ¢
of Health to be paid from general appropriation.
August 17, 1925, Awditor of State: This department is in receipt of your lette

dated August 10, 1925, in which you request an official opinion. Your lefter is &

words as follows: CURY ! :
“1s it your opinion that the bienni 'agw?rlgdon made by the forty-first geners
assembly=-at sub-section (b) of Section 24 of chapter 218, for traveling expense of
the department of health is intended to include the traveling expense of the mem
bers of the board? You will notice there is $3,700 appropriated in line 41 on page

212, and $6,000 appropriated in line 48.  There is also an uuumltad-mruprhtim

tained in section 5226 of the code, for the members of the board. We are d

whether the code appropriation is ed by the budget Jaw, or whether the budgd

Taw merely provides for the traveling expense of the department.

h_reference 10 the board of education. That iy, i

replaced by

of the bers of the Boad

th:-sinﬁhr':imtiou'exi:i wit!
‘appropriation conta n
riation made in line 25 of 207 of the law " .
l_' You l;em ad;i:cdm:h:l tc!'_ac F:'lrvetin'goexpm_u of the members of the hoard would
‘B¢ paid from the general appropriation referred to by you. The members of the
bohrd of ealth must be distinguished from the commissioner of health and ks
SCE OOJII.S-—W ts. issued, against certain funds, which are, die the school s
il'tlicl under tizsrrﬁ:mkll M:'I-Loag:ien Bill‘:)':l nl::?:umr l‘:f funds ?;ﬂ in. a defund
~bank miﬂl 7
* August 17, 1925. County Attorney, Waverly, lowa: You have requested B
opinion of this department upon the following proposition : F4e
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“The Frederika School District had $17,117.73 in the Frederika Bank when i
e . - ~ cn n
closed May 29, 1925. A claim has been filed by the School District for this amount
allowed by the District Court, sed as O. K. through your office and certified
the State Superintendent of Banking to the Treasurer and Secretary of State.
Of the above mentioned deposit §11,972.17 consists of the school house building
fund and the balance or §5,145.56 being in the general fund. By virtue of Section
5160 of the 1924 Code of lowa the Board of School Directors of the Independent
School District of Frederika intend to issue school warrants for the completion of
the school house, now in the process of building, as per contract, and also for the
purpose of paying its teachers, The warrants are to he endorsed as follows: “Pre-
sented for payment | T R day Of ias . svasniass 1925, and not paid for
want of funds” The warrants are to be then cashed by a local bank and the money
secured thereon used as above stated. The warrants are to be taken up and paid
by the Independent School District of Frederika as soon as the Treasurer of State
creates sufficient funds in the sinking fund for it by virtue of Chapter 173 of the
Acts of the 41st General Assembly to be paid to the Independemt School District of
Frederika the sum of $17,117.73, which is the full amount of the claim.
In the issuing of bonds to the extent of §30,00000 recently the Independent School
District of Frederika, is near to its legal limit of indebtedness. The question that
now arises is—can the district legally issue these warrants under the circumstances?”

You are advised that it is the opinion of this department that the warrants ‘may
be issued on the respective funds as described in the above statement and that the
same will not be considered as incurring additional indebtedness within the meaning
of the statute prescribing the limit of indebtedness which may be incurred by school
districts. The money is already a part of the assets of the district but is not in
usable form and the issuing of warrants against this money cannot therefore be
considered as incurring indebtedness, A

EXECUTIVE COUNCIL: Term “Custodial Engineer” construed,

Aogust 18, 1925, Executive Council; This department is in receipt of
: ¢ your let-
ter dated August 14, 1925, in which you request an official opinion. Your letter is in
words as follows : -

“At a meeting of the Executive Council held on August sixth, Mr, Ed. Tam was

weﬂ ‘Cur&:l .F..naimr.' undér Chapter 218, Section 12, of the Acts of the
The 1924 Code, Section 272, states that *The Council shall appoint a Custo-

&:“DE _Plilauk Gmnd:.de:_c.‘_
opinion is st rom your d tment, heth: todia
Engineer appointed shall also be appolnted a8 Costodian and B 1he petfermmiay
of these duties, if he shall be requared to sign all payrolls, and requisitions for
supphgn. If you will note in the index of the (g:ic, under the head of ‘Custodian,’ it
states “Appointment, Bond, Term, 272, 1063 (8),' reference is made to this patticular
mi the Code, hut if you will note under Chapter 17, 1o reference s made
You are advised that the term “Custodial Engineer” as used in Chapter 218, Sec-
tion 12, Acts of the 41st General Assembly does not mean the same as “Custodian”
'ﬁhﬁumn!&dnnznuithe%lm. #
Tbgmmda;lmwhubummmwmmimmmolmm
upon Custodial Engincer is one for you to determine, In my judgment,
have a perfect right to do so. s ! 3

MOTOR VEHICLES—Nati uired ; ' o

; Ak atice Teq | under ISor. 010 of ﬂu lee must be
August 18, 1925, County Attorney, Rock Rapids, lowa: You have requested the

apinion of this department upon the question of whether or not the County Attors

may sign the notice required under the provisions of Scetion 2010 of the Code, It
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will be observed that Section 2010 of the Code, 1924, contains the provisions relative
to procedure to be followed in forfeiting a motor vehicle in connection with the vig-
lation of the liquor laws. It provides specifically that the notice of hearing of for-
feiture shall, in addition to the service provided in Section 1973, be published once
a week for two weeks in some newspaper published in the city or county in which
the conveyance was seized in addition to mailing a copy to the Secretary of State

It will be observed that in the first part of Section 2010 it is provided that the
procedure for the forfeiture of the said motor vehicle shall be the same as provided
for the forfei of i icating liquor seized under scarch warrant, with the ex.
ception of the additions required in the section. The chapter on the seizure and
forfeiture of liguar provides in Section 1972 what the notice of hearing shall com.
tain. It provides also that the said notice must be signed by the magistrate. There.
fore, by direct reference the provisions of Sections 1972 and 1973 are made a pant
of Section 2010 and must be followed insofar as applicable to the procedure outlined
in Section 2010.

CIGARETTES—Sales of cigarettes from automobiles without a permit are not
permitted under the law.

August 19, 1925, Treasurer of State: This department is in receipt of your
letter dated August 16, 1925, in which you enclose a letter received from Myers
Cox Company of Dubuque, Towa, dated August 13, 1925, For convenience [ quote
both letters at length. They are in words as follows:

“Hon. Ben J. Gibson,

Attorney General,

Building.

Dear Sir: /

Several days ago a representative of the Myers-Cox Company of Dubugue and
mysell, called at your office relative 1o the sale of cigarettes from an automabile
at the time order is received for same,

Since our interview with you I have received a letter from the company, mmi
out the facts incident to the plan desired 1o be used in making the deliveries, and
will ask that you furnish this department with an opinion as to whether or. not
sales can be made as requested in their letter, which is enclosed herewith, |

Thanking you for your early attention to this matter, 1 remain

Very truly yours,
R. E. Johnson,

Treasurer of State”

which is being sold, extensively and profitably, by a trol i inoi
oue in Michigan and one in Wisconsin and wt{h t.gis omr:uu:;g ?:tkl:s l:ln mm,:;
in lowa and as we would expect, profitably, and necessarily must act as an exclusive
‘Jh&n‘aulr:l f‘““?'“ l":e“h the sale of other established brands of cigarettes,
?wmo‘ rm?cqh:ll.lndil!.n give the same service to the trade as we are giving in other
Therefore, ¥ we can be permitted to handle the cigarett i
in our car, operating under our license and permit tga“lLe &ﬁ“ﬂfulﬁ..?ﬁ
rders as taken, delivering and selling only to dealers who have a license and permit
for resale, then we believe the new cigarette can be made a popular brand in thi
State and if we are successful, it will follow the revenue to the State will be s
creased muf'u:a n:’l":’tu seems t:n?i’ :e #uest‘im only if our law makers intend “1;
we Mmud xS Mmdly Aon ver it tomorrow instead of taking an order
You will recall that 1 was aversed to submitting the proposition by lette
ing the ﬁicnhymmymmtbemdnﬂﬁcknuymd;:hopemwﬂ
fore, excuse the extensive detail we have covered in placing this subject h;'
with you and if referred to the Attorney General, we trust he will recall our
sersation on the subject and that he will be able (o make an interpretation or o 1o
to permi s of cigarettes from mobile by a li d dealer and to reta
daa spinb:l:f : g:rml to re-sell and in every way complying with the wording

r‘ realiz-

Yours very truly,

Myers-C, "
You are advised that the situation presented is no different fm”tr;nt o:ui:.m“
at hf:ne this de%uurlmmt rendered its opinion dated May 19, 1921, Sales of cigar.
cttes from automobiles without a loeal it, whet X
permitted under the laws of this state, T e T g T R et
The legislature at the time it re-enacted the statute in question had bef:
opinion of this department relative to this very proposition. It did not t:: i;t‘::
change the law. Therefore in the re-enactment of the statute, the interpretation
given by the department became a part of the law. !

BOARD OF CONSERVATION: i i
reappears, belongs to the State, Aoy pantomiicnrine iaburgment ik
August 19, 1925, Jowa State Board of Comservation: This '
n:i:ofmrhmrdmd.ﬁmﬂ 18, 1925, Your letter is in mdsm“m:v:n
Board of Conservation leased i iv \ i
of Oulumbn"{:::!im Imr:n AT e 0wy Bt oM T

M
“After this island had leased, lonzo Nelson compla h
office to the effect that the island bell::"::d“!n Inim!jlr = b
'ﬁmhggmﬁg%fr:ofwﬁww_mmmmm
56 T which e shitse T (ol T Rah & sy e the oty
sland described in Mr. Nelson's deed does not correspond ‘1o what is
Mr. Nelson claims that this is the same island but

has affidavits :}wmthilgam"

5% Toved 1o sottier Sectinn 1o e iver SOl o e e s Pl
understand i the island in question was washed
ﬂhhammddnmm mmmumimtum.m

property of the state. Title to all islands appearing in a navigable stream

“R. E. Johnson, Treasurer of State,
Des Moines, lowa.
Dear Mr. Johnson: ;
The writer will at this time express appreciation of the attention and courtesy
you extended on my visit to your office last week. L4
Agreeable to your request, we will recite briefly a confirmation of the subject
taken up with you with reference to handling cigarettes in this state. d
As a general tobacco wict distributor operating over this state entirely, we have
deemed it advisable, an y to give proper service to the trade, and in com-
petition with the local jobbers in various points of the state, that we would carny
our merchandise in our biles for delivery upon .
You can appreciate this plan as well relieves us or the retail merchant a com
siderable saving in time expense, as on this plan, the transaction is
on the first call with saving of carrier charges and avoiding delay in the sl
course of business of submitting an order for later shipment or ivery.
As explained in person, we believed it in line for us to take up the ject with
you, realizing that the State of lTowa is interested only in securing the proper revense
w\' w?l‘; '5;5";'11"'“ % hf.i:'u'f"?m 1 opportunity of ing the o
ou : we exp we have an ity of accep o
clusive sale agency for distribution of a heavily advertised brand am.

5
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satute limiting the time for bringing actions is not to be given a retrospective effect.
Birmingham v. Lehigh & W. B. Coal Co., 95 Atl. (N 1), 242;
g:" v (m;n :fdf..numou Pleas, 95 Atl (N. 1), 62r: }

ﬁt' ir:-. fflé_“ erson v. General Accident cic. Insurance Co.,, 158 N. W.

The Supreme Court of New Jersey in the cases ci
* : cited, held that a clai .
pensation ander the‘ Wotkfne_n s Compensation Act was not barr:d b:-“:n{‘:rm::iz
ment to l]'ftl act fixing a hrr_m of time within which actions might be brought § .
compensation where the accident occurred before the amendment, and even aft::
the imm an Excfl 1hguh3- had expired when the petition was filed
It is the rul:':m this state that statutes are not to be given a ntrospmm effect
&n mne ourt of this State saying in Thoeni v. City of Dubugue, 115 lowa..
“Nor will a statute of this kind be given retroactiv
a d be giy e effect, unless it
ﬁ gf“‘ ;’:::?2 or :m:u!ary implication that such was the !egisht?ffui;:ul:z
Code, section 1050, went into effect October 1 1897 intiff"
having .cl:;l.;ﬂ:l ii:{l m:. al;-;u.t nithwﬁ; S:,"“E“’ imbnsffii:"ﬁ’m‘:?:; ﬁn?.“:if.'
. on ; ol plaintiff i dment
:;:hphgbg;:% {rgr_n I.l"l'lem at once all remedy, Appcllla:ltb::enlg ?g ;i‘;i;'ﬁfu f
s obj n by suggestion that although more than three mu-nI;J car'cg

fective, yet for the purposes of this case the ti i inni

lo run it the advent of the code (ctober 1. fsg‘;{f‘,f,‘d“‘,‘l“.f,‘;,’fﬂﬁﬁd"f“'""“;“
e lhi‘: in three months theruimj. his right is barred. Iy is mﬁid:ntm .
N thi ?rg-ull_nem to say that such is not :ﬁe language of section 1050, uwnm-
imtthe ads:' tr'cle;t-rsl. i?l:i to give it any such interpretation requires us to read
e cRisiature a meaning which is neither expressed nor necessarily

August 20, 1925. lowa State Board of Education: This department is in receip
of your letter dated August 19, 1925 Your letter is in words as follows:
“The purpose of this letter is to ask you whether or not chapters 173 and 174
Acts of the Forty-first General Assembly, apply to the institutions that are under
the control and supervision of the lowa State Board of Education,

I want to thank you in advance for the information.”

The law as it is contained in Chapters 173 and 174, Acts of the Forty-first Geg
eral Assembly, applies 1o state funds which have not passed out of the control of
the Treasurer of Stdte. If the funds referred to by you have passed out of the
control of the State and are under the control of the several institutions in question
and under the sole supervision of your board, then it will be necessary for your
board to protect itself by proper security.
WORKMEN'S COMPENSATION: The language of Section 1386, Code, 1924

cannot be construed so as to give it a retrospective effect and does not apply 15

claims for compensation that occur prior to its taking effect. Neither does the
gen 1] of limitati apply to workmen's compensation which are specigl.
!

August 20, 1925, Industrial Commissioner: We wish to acknowledge receipt of
your request for an opinion from this department, which is in substance as 1
whether or not Section 1386, Code, 1924, applies to claims for compensation which
accrued prior to the time this section became the law; and if not, whether the pro.
visions of Section 11007, Code, 1924 (the general statute of limitations) applies o
claims filed under the Workmen's Compensation Law, ag contained in Chapter 7}
Code, 1924.

Section 1386, supra, was emacted by the Fortieth Extra General Assembly of
lowa, as a part of House File No. 42, and became effective in its present form as
part of Chapter 70, Code, 1924, upon the 28th day of Oectoher, 1924. The statute

referred to is as follows:
tion shall be maintained in any case

“No original proceedings for comp unles

such proceedings shall be commenced within two years from the date of the injur

causing such death or disability for which compensation is claimed.” 1
House File 42, Fortieth Extra General Assembly, is entitled:

“An act to amend, revise and codify Chapter Three (3) of Title Five (5) of
i Eight Hundred Twenty-three

the compiled Code of lowa, as amended by
a one (823-a1), Eight Hundred Tlg;ld:-twn (832) and Eight Hundred Forty-thre
(843), of the supplement to said . relating to employers’ liability and work-
men’s compensation.” (Chagter 70, Code, 1024).
Prior to the revision of the so-called Workmen's Compensation Law, there was mo T the claim to compensation i
statute limiting the time within which proceedings for compensation might be main- most certainly does not apply, 'll‘lb:m :’;:tht:':m‘ tl.h:t m?‘ !lmha:.’m.
; is a specialty

tained, unless it can be said the provisions of the general statute of limitation: whether, independent of the statute, the law implies an obligation to do tha
; that

apply. which the statute requires to be done, ;

The proposition, therefore, as presented by you, requires us to determine M 3 right exists.  (Wood on L{miuﬁon:d«whhg:zrbmd:’“, of the statute such
or not the limitations {mposed for the commencement of proceedings for compensa- nat belicve it can be contended that a like right to - 1, Section 39). We do
tion in Section 1386 are retroactive and thus applicable to claims which acersed would exist agaiost his employer, were it nof for the s of iy
prior to the taking effect of this statute. o W such right. Therefore, the claim 'lor wfknm':'u::: "”"':a of this state
~ Statutes, as a general rule, are construed so as to be given only a prospective ww'“*'ﬂwgh-nmn . p‘::‘“’ﬂhllmﬁll
npen&on,mleuthehhntbﬂofthekehhmuhmhemmmpefdnh : wwammm‘"mu.rwd‘m.or.nw;?!hﬁﬂlnfprhu
is expressly declared or necessarily implied from the language used in the statue '“U State has held in Hartley v. Keokuk & North ¥ Supreme Court
itself; and in all cases of doubt, it must be solved against the retrospective effect {85 Towa, 455), that the provisions of the . *;!:;m Railway Company
This general rule of statutory construction is applicable to statutes of limitaties 10'special proceedings,—as for § mmm° mitations do not apply
as well as to other statutes. (25 Cye 991.) The courts have generally held that s land for 3 railway m-df-tly'.'"m’l to .;:-b::”. for ll;l:!-

The language of Section 1386, Code, 1924, cannot be const H
wl: effect; neither is it to be implied from the li.nr::g:on:f. t'tll:i:si:e'cl;:::
_w:o::: w to th; 1:::: of which it is a part. '

\ L cfore, of t opinhmthailhemﬂﬁomof&cﬂ 1 Code,

m not to be given a retrospective effect and do not apply to c::imn:’:r compensa sty
wtlu! accrued prior to its taking effect. 3
aqmtumtotbemiouunuwbnherornmrhe

v ] 0 " the general statute ita-

t':::ol limﬁsome,n contained in Section 11007, Code, 1924, apﬁiu::“d':i’:a

compensation under the provisions of the Workmen's Compensation Law.

i
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Supreme Court of lowa in Gates v. Railway Company (177 Iowa, 690, 715),
wherein the Hartley case is quoted with approval. The courts h?\-:' univ
held, and we believe without exception, that the general statute .ni‘ limitations does
not apply to specialties or to special proceedings. (Angell on Limitations, 6th Ed;.
tion, page B0; Wood on Limitations, 4th Edition, Vol. 1, Sections 36 to 40).

We are, therefore, of the opinion that the general statute of limitations, as con.
tained in Section 11007, Code, 1924, does not apply to claims for workmen's com-
pensation.

SCHOOLS: The wife of a school director may legally contract with the board 1
operate a school bus.

August 21, 1925, Swperintendent of Public fllwfiﬂ‘,: ‘We w‘uh. to acknowl-
edge receipt of your favor of the l4th requesting the opinion of this depurtng
on the following proposition:

“May the wife of a school board member legally contract o operate a school
bus, receiving compensation for same from district funds?

Section 4376, Code, 1924, providing for the transportation of children, reads:

" i ving of expense and children will also thereby secure
incr‘:‘:lhszs :hdc::nt:::abctht ’!:oarg may arrange with any person outside the board
for the transportation of any child to and from school in the same or another cor.
poration, nndp:uch expense shall be paid from the general fund. :

Under the laws of this State a married woman is e.m.it_led to receive the wages
for her personal work or labor and to maintain an action therefor in her own
name, and to hold the same in her own right, the same as if unmarried. Section

1, Code, 1924, - B
w“.?nder ghc’e provisions of Section 4376, quoted above, the oni?r limitation placed
upon those who may contract for the transportation of children is that such person
must be “outside the board”. A married woman being entitled to her own earnings
and a person “outside the board” of school directors, we are of the opinion that
she could legally contract to operate a school bus and receive pay thenl’u}- from
district funds, even though her husband be a member of the Board of Directors

of that district.

! person making small loans under the provisions of the Small
smlﬁ?ﬁsw A li is re roked or e pires may col interest upon loam
made during the life of his license but which mature subsequent to its
tion., Legality of the contract being determined by law at the time it is .
August 22, 1925, Superintendent of Banking: 1 wish to acknowledge receipt of
your favor of the 18th requesting our opinion upon the following proposition: .

commercial lender licensed the state under the Small Loan Act

lQ;lnflgnu:tt interest at 3% % on nm?mted during the life of his license,
mturing after the expiration of the license year, or after the surrender of
license ?"

1o pay a fixed sum at a definite and certain date. Contracts are governed by the
faw in existence at the time of their execution, and in the case presented by you
the potes given to a commercial lender, under the provisions of Chapter 419, Code,
1924, and at the time such lender was licensed under its provisions, would be gov-
erned by the law at the time the contract was made. The interest provided therein
of 334 per cent being legal at the time the contract was made, could not by reason
of the lender's surrendering his license subsequently, make the contract illegal. The
authorities all hold that the character of a contract with respect to usury is de-
termined as of the time it is made; and if it is then legal, it cannot be rendered
illegal or usurious by subsequent transactions. (39 Cyc, 918).

We are, therefore, of the opinion that the interest rate of 3% per cent on such
contracts may be collected after the license of a commercial lender has expired,
or after it has been surrendered by him, in the event such obligations mature sub-
sequent to the expiration of his license or its surrender.

CHILD PLACING: Under the definition of the word “person” or “agency” used

in section 1 of Chapter 182, Code, 1924, as amended, include all individuals as
well as institutions, ete., to place children for adoption, and they are placed under
the supervision of the Board of Control, and must obtain a license befare they
can place children. A police matron must comply with these provisions.

August 24, 1925, Superintendent, Child Welfure Depaxtment; We wish. to
acknowledge receipt of your favor of the 18th requesting the opinion of this de-
partment. Your request in substance is a9 to whether or not a police matron has
authority, under the law at this time, to place children in homes for adoption
without first procuring a license from the Board of Control.

Section 5659, Code, 1924, fixes the duties of police matrons. This section is as
follows :

“Police matrons shall l:hvt charge of all ‘h:h wg-rchmd chl::ll{hi;n :t!:gicr “ml;:e'
m‘u 10 court su as ma uire st ar &l s
anthority of the marshal and the r{ﬂ’;q and regulations pl:gcribed by hiuiﬁ:ﬂ:grit)‘.
and in stations, when on duty, shall be subject to the authority of the officers m

. In cities where workhouses are established for the detention of women

or where there are houses of detention, they shall have at all times the right of

establisl s, and shall visit them whenever in their judgment

such visits may be necessary. A suitable place shall be provided for the police
matrons, when not on duty, for rest and reireshment.”

It is to be noted that there is no provision in this section or elsewhere in the
code, specifically authorizing the police matron to place children in homes or other
institutions for adoption. She has charge of all women and children arrested, but
anly in the capacity of an officer charged with their safe-keeping.

Chapter 80, Laws of the 41st General Assembly, amends and repeals a number
of the sections contained in Chapter 182, Code, 1924, concerning child-placing
agencies,  Section 1 of this Chapter is as follows:

_ “The words ‘person’ or ‘agency' where used in this act, shall include individuals,
g partnerships, Y assoc an ions other than insti-
tntions under the management of the Board of Control or its officers or agents.
Aay agency, public, semi-public or private, which represents itself as placi Izhit-
aul. munuuly!’or ““ﬁﬁ.".’g’ :]n private fn‘ }mmu nhrc ui m:!vlugmhm u:;n
fo acement, or w ua t g
ment, be deemed to operate a ghﬁﬁﬁn::gn:y? PERER IS ’, "
Section 2 of this chapter requires a license for amy 'person’ or ‘ageney’ that
places children. The latter part of this section reads as follows: :

"% % % No perion shall conduct a child-placing agency or solicit or receive

Chapter 419, Code, 1924, contains the provisions governing loans of less than
$300.00, and Section 9420 thereof r:lads: ; Y s
” person, co-partnership, corporation licens reunder any
sumg :mm not exceeding a‘::nm-:l the sum of $300.00, and n;ymglm con~
tract h{or.m
month."

receive thereon interest at a rate not to exceed 374 per cent per

mmwanmuummn'wmm-
rate of interest upon contracts at 8 per cent per annum, Section 9406, Code, 1924,
Ammu.w“wumummw
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funds for its support without an unrevoked license issued by the Board of Contrg
within the twelve months preceding to conduct such agency. No such license shalj
be issued unless the person applying shall have shown that he and his agents ame
properly equipped by training and experience to find and select suitable temporay
or permanent homes for children, and to supervise such homes when childrea an
placed in them, to the end that the health, morality, and general well-being of chi.
dren placed by them shall be properly safeguarded, * * %"

This: chapter further requires a showing before a license will be issued, provides
for reports and inspection and for the enforcement of the provisions thereof,

Under the definition of the words “person”™ or “agency”, contained in Section 1,
hereinbefore quoted, it is plain that the act includes within its provisions all in-
dividuals as well as institutions, partnerships, ete, who place children in homes
for adoption. It was clearly the i of the legislature to place such indic
viduals or associations under the supervision of the Board of Control; and aif
individuals or associations not already under the supervision of the Board of Con-
trol must obtain a license and submit to its supervision before they can place chil-
dren for adoption.

There is nothing in the statutes concerning the duties of a police matron, as we
have pointed out, that give her any greater rights than other individuals in respect
to the placing of children for adoption. We are, therefore, of the opinion that s
police matron before she can legally place children for adoption, must procure
license from the Board of Control, and submit to its supervision under the require-
ments of Chapter 80, Laws of the 41st General Assembly.

This opinion is not to he construed as applying in any way to the jurisdiction
of juvenile courts to place children.

HIGHWAYS—WEEDS: In event a railway right of way is obtained subsequent
to the establishment of a highway and thus ne part of the land used and oceu
ied as a raflway right of way was taken for the highway, the railway campany
is not required to cut or destroy the weeds outside of its right of way, The
owner of land abutting upon a highway is required to cut and destroy noxiom
weeds in the highway to the line to which his land would extend in case no high

‘way existed.

August 24, 1925, Jowa State Highway Commission: We wish to acknowledge
receipt of your favor of the 17th requesting the opinion of this department upon
the following proposition :

“We have had a question come-up to us from scveral counties in regard to the
responsibility of railroads for cutting weeds along their right-of-way. The gues-
tion is ‘If a railroad right-oi-way lies adjacent to the highway, is it the duty of
the railroad company to eut the weeds in the hlﬂhwxy from their right-of-way line
1o the center line of the highway, or should the pm‘pe!-t{ owner adjacent to the
other side of the highway cut all of the weeds on the highway right-of-way ¥

Chapter 246, Code, 1924, as amended, defines certain weeds as noxions weeds
and it is therein provided that such weeds shall be destroyed. ~Section 4819, Code,
1924, reads in part as follows:

“Fach owner and each person in the possession or control of any lands, including
railroad lands, shall: \ 4
h:‘ Cut, burn, or otherwise destroy all nuxious weeds thereon, as defined i this
chapter, ;
2. Cause all weeds on the streets or highways, nd;:;ning such lands to be cat
and destroyed in the manner and at the time prescri by the Board of Supert
?i“lli.‘ L
Section 4820, Code, 1924, limits the duty imposed as follows:

“The duty of one who owns; controls, or oceupies land to destroy weeds within 2
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extend in case no highway existed.”

In view of the sections we have just quoted, it is apparent that the manner in
which the railway right-of-way was obtained is important. It is also material
whetber or not the highway was established subsequent to the acquisition of the
railway right-of-way; and if so, whether or not the land used as a highway was
taken in whole or in part from the land acquired for the railway right-of-way,

We shall assume for the purpose of this opinion that the raillway right-oi-way
was obtained subseq to the blish of the highway, and that therefore
po part of the land used and occupied as a railway right-of-way was taken for
the highway. With this state of facts in mind, the provisions of Section 4820,
supra, are controlling and the duty to destroy noxious weeds would mot require
the railway company to cut weeds outside of its right-of-way. The owner of
abutting land on the opposite side of the highway would be required to cut or de-
stroy the noxious weeds in the highway to the line in the highway to which his
land would extend in case no highway existed. This land would no doubt in most
instances be the line of the railroad right-of-way.

This opinion is to be strictly construed and is applicable only to the facts herein
stated. '

g‘i‘ hway, ;ha_.ll only extend to the line in the highway to which the abutting
ine wou

SCHOOLS: It is essential to have the concurrence of the county superintendent
before the boards of school corporations may attach or restore certain ferritory,
1f the county snrrlnlepdmt refuses to concur an appeal may be taken to the
Superintendent of Public Instruetion.

August 24, 1925, County Attorney, Clinton, Towa: We wish to acknowledge re-
ceipt of your favor of the 2lst requesting our opinion upon the following proposi-
tion:

“Will you please give me a written opinion as to the interpretation of Seetion
4132 of the Cod ‘ﬂu‘ facts over which the dispute has arisen areas follows: i
“The Lyons Independent School District and a part of Spring Rock Townshi
have been under the one independent district for some time past. The Spring RocE
people decided to separate from the Lyons School District and have made their
written application and appeal to the (Eaunq School Superintendent alter having
secured two thirds of the electors residing in the territory whose names are at-

mpnd to the petition asking for this separation,

“The School Board of the Independent Lyons District have refused to accept this

:mminu. The County Superintendent does not see fit to concur with the Spring

Citizens in their application for the separation. The County Superintendent
believes that it is best for the interest.of the school children to be and remain in
one district as it is at present. ; e

“What we wish your opinion upon particularly is whether or not the Tack of the
superintendent’s concurrence will hold the matter up and what the Spring
mlc will have other than an appeal to the State Superintendent of Schools
cannot secure the consent of the County Superintendent in this separa-

4132, Code, 1924, referred to by you reads as follows:

territory has been or may hereafter be set off 10 an adjoining school
township in the same or anoth ty, or hed for school purposes to an inde-
pendent district so situated, it may be restored to the territory to which it geo-
MWW upon the concurrence of the respective boards of directors,
shall be so restored by said hoards upon the written application of two-thirds

a -

re

count
Raock
after

tion™

residing upon the so set off or attached, together with a

the county superintendent and the hoard of the school corporation
is 1o ive back the territory.”

‘will be noted from a reading of the section quoted that the territory may

“l
w
be restored upon the concurrence of the respective Boards of Directors, and if
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such rence is not obtained the territory is to be restored by the boards upoy
the written application of two-thirds of the electors residing upon the territory
so set off or attached, together with the concurrence of the county superintendem
and the board of the school corporation which is to receive back the territory,
Thus the concurrence of the county superintendent is essential before the boardy
can be compelled to turn back the territory. If the county superintendent refusey
to concur in the application, then an appeal may be taken to the State Superintendem
of Public Instruction, under the provisions of Section 4302, Code of 1924. W,
do not know of any other right to which those affected may resort in the cade
presented by you, except appeal, and until the appeal is perfected and decided, i
the two boards do not concur, the territory cannot be returned.

ELECTRIC TRANSMISSION LINES: Board of Railroad Commissioners hay
power to cancel charter of tr ission line y which violates law and
persists in the violation.

August 25, 1925, Secretary, Board of Roilroad Commissioners: Your letter of
August 7th, 1925, with reference to the proceeding known as the Jown Roilroad
Commission of Des Moines v. Hoverhill-Laurel Electric Company, Haverhill, Tows,
which involves what is known as overbuilding by said electric company in Marshall
County, Towa, together with copies of letters written by you to the president of
sald electric company, were received.

We have given the matter submitted to us careful consideration and we desire
to call your attention to certain statutes of the state. Chapter 383 of the Code
1924, contains the provisions of the statute relating to electric transmission lines
Section 8330, which is a part of said statute, provides as follows:

“If any person, company, or corporation shall violate the provisions of this chap-
ter or any rule established for the construction, maintenance, or operation of such
electric transmission line, and shall fail for ninety days after notice from the
board to comply therewith, such board shall have power to cancel and annul such
franchise and order the removal of such lne”

We therefore recommend that the Board of Railroad Commissioners proceed,
under the provisions of the section just quoted. A notice directed to the company
to show cause why their franchise should not be cancelled and annulled for its
failure to comply with the order of the Board should be served upon the said
company, and a date should be fixed for a hearing thercon, If at such hearing
no satisfactory reason is given for the failure of such company to comply with
the order, or if the pany fails to appear, then the Board should cancel and
annul its franchise and the matter should be called to the attention of this depart-
ment for such action as we may deem it advisable to take.

MUNICIPALITIES: The co tion of a city official may not be fixed by
motion. A cili!nﬂ'icill.is entitled to the salary prescribed by ordinance and if 3
lesser amount be paid, he may recover the difference between what he w.g
and the salary ibed by ordinance. The claim of a city official for
may be barred by the statute of limitations,

August 25, 1925, County Attorney, Audubon, lowa: We desire to acknowledge
receipt of your letter of August 23, 1925, submitting to this department a question
relating to the right of a city clerk to the diff. b the salary
for such official as fixed by ordinance and a lesser amount actually paid to him
The facts with relation thereto as stated by you are as follows: 7

“On October 15, 1918, Mr. B. E. Rice was appointed City Clerk of Audubos,
Towa, to ll an unexpired term caused by a resignation of the farmer Clerk, whos
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term commenced the April previous. On March 3rd, 1918, the City Council passed
an Ordinance fixing the term of the Clerk at two rs from and after the first
Monday in April in each even numbered year and fxing his salary at $600.00 per
year payable per month. is ordinance was passed with one of the coun-
cilmen acting as clerk pro-tem and the original ordinance cannot be found. The
record in the ordinance is signed by the mayor but there is no certificate of

jcation attached mor anmy attesting signature of the clerk pro-tem nor any one

ing to act as clerk. ’

r. Rice was paid a salary in an amount less than the amount described in the
ordinance as the salary of such officer. A motion was made, seconded and carried
fixing the salary of such officer in the amount paid each year but no other action
was taken and the ordinance above mentioned has not been repealed or amended.
The ordinance above referred to was as a matter of fact duly published and the
pnof of publication shows the attesting signature of the councilman who was act-
ing pro-tem as clerk. No demand has made by Mr. Rice prior to the fling of
his claim on August 3, 1925, and he resigned on Aug. 17, 1925

The guestion submitted is as to whether or not the claim of the city clerk is
valid in law for all or any part thereof. Your inquiry also contains the further
question as to whether or not the claim or any part thereof is barred by the statute
of limitations,

Section 5671 of the Code, 1924, reads in part as follows:

“All officers elected or appointed in any city or town, whose compensation i
not fixed by law shall receive such salary, compensation, or fees for their m:ice:
#s the council may by ordinance from time to time prescribe,”

Section 5672 contains the following provisions:

“No member of any city or town council shall, during the time for which he
has been appointed to any municipal office which has been created or
the emoluments of which have been increased during the term for which he was
elected, nor shall the emoluments of any city or town officer be changed during the
term. fgr which he has been elected or appointed, unless the office be abolished.”

It will be observed that the salary, compensation or fees of any county officer
must be such as is prescribed by ordinance from time to time and that said com-
pensation, salary or fee shall not be changed during the term for which the official
was elected.

We think it is clear that the compensation of the city official may not be fixed
by motion and lb_na city clerk or any other city officer is entitled to the salary
prescribed by ordinance, and that if paid a lesser amount, he may recover the dif-
ference between what he was paid and the salary prescribed by ordinance. The
following authorities fully support this statement of the law.

BMfaé' a;. !}"ofm, 142 1 Sg:u. 556

P::ru o l?nllcmf ;

g.c m!w! 0. ujdﬂlml,ﬂ!&u 130;

s V. o A 3

Du:';l.r !f.cg;l‘y of Des Moines, lﬂa';:;u. 48,
As it is our opinfon that it was illegal for the city to pay the city clerk less than
the salary of such officer, as fixed by ordinance, we must determine the question
as to whether or not the statute of limitations applies to such claim. We are con-
striined to answer this inquiry in the affirmative.
It is provided in Section 11011 of the Code, 1924, as follows:
“When thefe is a continuous, open, current account, the cause of action shall be
deemed t have accrued on the date of the st ftem therein, 85 proved on the trial
Dou'ﬁlddmoiﬂndty_dﬂhwéu'&efmmdbymmuhuuam-
tinuous, open, current account within the meaning of the phrase as found in the
above quoted section? It has been held by the Supreme Court in the case of Griffin
¥. Clay County, 63 Towa, 414, that each term for which an officer was elected con-
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In order to insure a 100% dance the i felt that an opinion from
the Governor’s office or one issuing from the attorney general's office stating that
of the sheriffs should be allowed by their boards of sapervisors in
ase of a all from the governor to attend a law enforcement meeting and that
said expenses should and could be charged as criminal expense to the county.
1f we are right in our coniclusions on this point and such an opinion could be
jorthcoming it ‘mu]d be of great assistance to uvs in effecting a good attendance
3t the meetings.”

You are advised that the expense of sheriffs in attendance at this convention
cannot be paid from the county funds. 1 regret that I must render this opinion,
put knowing as I do what the purpose and intention of the legislature was, 1 can-
not do otherwise.

CLERK OF THE DISTRICT COURT: Clerk of the District Court shall cer-

tify changes of title growing out oi pmcu-dmgs in his oflice and charge a fee
for the aunditor. If fee be hould enter a change anyway,
August 25, 1925. Awditor of State: This department is in receipt of vour letter
dated August 21, 1925, in which you request an official opinion. Your letter is in
words as follows:

. -
“Cade 1924, Section 10836, provides that the Clerk of the District Court shall eer-
nfr to the mug? auditor changes of title growing out of proceedings in his office,
provides for a fee of 25¢ in the auditor’s office for making trans-
kﬂ. In order that property appear in the correct name for taxation, these trans-
fers should be made. In a great mnﬁl of our clerks’ offices these changes of title
are not certified to the auditor, probably hecause of the fact that no fee is avail-
whle for the anditor. ’
1. Should the Clerk of the District Court tax the 25c fee as costs in the case
and eertify these changes in every instance?
2 In a great many instances where estates are closed and no fee }lravidnd. and
no change of title has been certified, what can be legally done to get these transfers
perly shown of record in the Auditor's office?

.r\n urly reply in regard to this matter will be appreciated and 1 feel sure will
the s ion so that the tax list can be more perfectly prepared by the
My nndll.or
It is clearly the duty of the Clerk of the District Court to certify to the Coumty
Auditor changes of title growing out of proceedings in his office. This is a man-
datory provision and must be complied with by the Clerk. The Clerk should
charge the expense as a part of the cost and reguire payment to be made to him,
This is the only means whereby proper changes may be made in the Auditor's
office and properties properly listed for taxation. To hold that the Clerk of the
Diistrict i
nection

stitutes a separate service of employment, and his compensation is in no sense i
the nature of an account.

The same ruling was applied to an officer of a corporation for services rendered
by virtue of various resolutions adopted by the governing board of the corpora.
tion, each fixing his compensation for a definite term. It was beld in this cage
that the salary of such officer was not in the nature of a continuous, open and cuy.
rent account within the exception of the of limitati in favor of open
accounts,

Porter v. Chicago, lowa and Dakota Ry, Co., 99 lowa, 350,

In our opinion these authorities are determinative of the question submitted apy
we hold that the statute of limitations does apply to such a claim.

TAXATION: Buildings erected on leased land assessed as real estate if leawd
longer than three years and assessment may be equalized by executive council,
August 25, 1925. Auditor of State: This department is in receipt of your letier

dated August 20, 1925, in which you request an official opinion. Your letter is ﬁ

words as follows:

“Code Section 6959 provides that buildings erected on leased land shall be as-
sessed as real estate if the lease is for longer than three years. We are confranted
with a question as to whether or not these buildings on leased land for longer than
three year periods, shall take the changes made by the Executive Council in equalis-
ing real estate assessments.

“A prompt reply from you in regard to thiy matter will enable us to inform
county auditor éy secure uniformity of practice in regard to this matter,”

You are advised that buildings on leased premises for periods of mare than three
years are to be assessed as real estate. Code Section 6959.

You are further advised that all real estate, including buildings on leased prem-
ises for more than three years, is, for assessment purposes, finally valued by the
Executive Council under its power as a Board of Review. Code Sections 7139, 7140,
Code, 1924,

Therefore, the adjustments made by the Executive Council will be carried as to
buildings on leased premises for more than three years in the same manner a4
though such buildings were town lots.

SHERIFFS: The expense of sheriffs in attending state conventi be paid
from the county funds. .
August 25, 1925, Gowermor of lown: This department is in receipt of your

letter dated August 21, 1925, in which you request an official opinion. Your letter

is in words as follows:

“Enclosed 1 hand you copy of letter 1 ved from P. T. Bmdalq.m
Sioux City, lowa, In your udml.m the expense of attending th iffs
Cm:ierenz at Des Moines be paid by the various mumm as an expense of the
sheriff? Please let me have your opi

We also quote the letter enclosed. It 5& in woﬂh u inllowl

Referring bymmndinquirymyluyﬁmitmeproeu&im;umdm«l
so that tbe fee can be secured then of course the Clerk should secure the fee and
pay the same to the County Auditor at the time the change of title is made. If the
proceedings are old and in such shape that the fee cannot be collected then the

"After leaving your office d a tentative Clerk should make the certificate and file the same with the Auditor and the Audi-
gram and left it with wn ’ Th:k rogr m, of course, will be & tor enter the same of record making a notation to the effect that the proceedings
to change and has already been :hauzed slightly. "I sincerely trust that it is com- B he Clslc's office aré: closétt and (he 156 ‘cannot-be sectired, Nither: the Audltor

hensive and in r judgment a
mWehdwmfu,rﬁ«,:mshnmthm&nMuumﬂuﬂ
ofahr;tmmbetnflhenﬁtmmh&termrdmg mhﬂmnla!ﬂ'
troversy with their board of supervisors over the of m:mdix?
of instruction. Underlhemuthenrdertamd

to eriminal expense hmmum wwmm
tblbﬂlal’hwdbrthhurdnim "

:hﬂﬂwﬂdknm:wﬁnmdulouimhnmthewbymnl
5 ion of the

I’UN.JC HEALTH—QUARANT!NF The State Department of Health is re-
w contagious and infections diseases which may he
MT‘Q‘UW expenses” in the budget Jaw, under the
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Department of Health, may be used for any legitimate purpose in connection
with the establishment of quarantines, which it is necessary for the department
to incur in order to perform the duties imposed upon it by statute

August 25, 1925, Commissioner of Public Health: We wish to acknowledge
receipt of your favor of the 1%th. You request our opimion upon the following
proposition :

“In the appropriation bill passed by the last General Assembly, the sum of $10,000
‘was set out for Quarantine.’ No further designation was made as io the purpose
of this item. "

“The State ‘Auditor tells me that he is in doubt as to his authority in authorizing
the payment of any bills from this fund until it is more fully defined.

“The Budget Director and I had a thorough understanding on the purposes of
this item at the time it was presented and passed by the General Assembly. It was
our idea at the time and still remains that this money was to be used for the estah.
lishment, the supervision, the maintenance, enforcement, instruction and any and all
al:ljcrs purposes having to do with quarantining of communicable diseases within
this State.

“If this money can be made available for the above outlined purposes, this depan-
ment will be in a position ta furnish adequate service in the enforcement of quar-
antine.”

Section 2191, Code, 1924, enumerates the powers and duties of the State Depart.
ment of Health. Paragraph 16 thereof in part reads as follows:

“Establish and maintain such divisions in the department as are‘nmsn?- for
the proper enforcement of the laws administered by it, including a division of con-
tagi and infecti li . a division of venereal diseases, * * %

Paragraph 17 provides:

“Establish, publish and enforce rules not inconsisterit with law for the enforcement
of the provisions of this title and for the enforcement of the various laws, the

administration and supervision of which are imposed upon the department.”
Paragraph 1 of this section imposes upon the department the following duties:

“Exercise general supervision over.the public health, promote putlic h‘yg’;me' and
sanitation, and, unless otherwise provided, enforce the laws relating to t same."

Paragraph 4 thereof also provides:

“Make investigations and surveys in respect to the causes of diseases and
demics, and the effect of locality, employment and living conditions upon the publ
health * & o™

In paragraph 12 the department is required to

“exercise general supervision over the administration and enforcement of . the
venereal disease law, Chapter 109."

In Chapter 108, Code, 1924, physicians are required to make reports concerning

contagious and infectious diseases, according to rules of the State Department and
local board. .
Section 2252 of said Chapter in part provides: .
“% ® » All quarantines and isolations ordered under the authority of this section
ﬁ ::.',?S"“d in accordance with the rules of both the State Department and the
Thus all through the provisions of Title VII, Code, 1924, the State Departmest
anulmhmkdiulnwmmmmmdhkcﬁwM
which, under the statute, must be quarantined. [
Section 24, Chapter 218, Laws of the 41st G 1A bly, & as the Budget

Law, in sub-paragraph B thereof, makes the following lmrhﬁo-: .
“The sum of Thirty-four Thousand Seven Hundred Dollars ($34,700.00), o 3
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thereof as may be , for the bienni availahl i -
ing the biennium, for the (o!'low,hg purpeosts: e J e
DEPARTMENT OF HEALTH
For miscellaneous purposes:
Traveling expenses
m!uu‘ine expenses ..

Laboratory supplies, medication

The question then is whether the word “expenses™ used in this section, would
suthorize lh=‘ gxpcuditurc of the $10,000.00, or any part thereof, for the establish-
ment, supervision, mi?leuue:. enforcement, instruction, and any or all other pur-
poses in connection with q ining of « icable di within this State:

The Supreme Court of Connecticut in Keefe vs. Toum of Umion, 56 Atl. 571,
574, in defining the word “expense,” as used in connection with a statute authorizing
a public health officer to incur expense in the prevention of contagious or infectious
diseases, says:

“They were such services as under the s i
order to be performed, and as were h:undedu!tg‘%e";r‘f‘::xdoﬂsfr II:T-:! d?:e:tel;;":

The Supreme Court of Wisconsin, in Rust ve. Fitshugh, 112 Northwestern, 508,
513, speaking of the meaning of the word “expense” in ion with a statut
concerning the sale of land, held that it included all outlays both of money and

The Supreme Court of Maine, in Hurley vs. Inhabitants of South Thomaston,
74 Atl, 734, 736, held that the word “expense” included all damage to landowners
under & statute requiring railway, companies to pay the “expense” of construction
and maintenance of grades and roads,

The Court of Claims of the United States, in Dunwoody vs. United States, 22
Ce. Cl. 260, 280, held that the word “expenses,” used in the act appropriating money
'ﬂrlnllrin and exp of the 1 Board of Health, included those expenses
which are necessarily incident to the work directed to be done.

The Department of Health, under the statutes of lowa, as we have pointed out, is
required to supervise and regulate quarantinable diseases. The legislature, with
full knowledge of this fact, appropriated “for miscellancous purposes” the sum of
$10,00000 to be used for “quarantine expenses.” It was clearly contemplated that
this appropriation should be used for any legitimate purpose in connection with
quarantine, thus enabling the Department of Health to perform the duties imposed
upon it by the law.

Under the authorities cited herein, we are of the opinion that the term in ques-
tion should be so construed that the funds appropriated may be used for the
atablishment, supervision, maintenance, enforcement, and any other legitimate ex-
mbﬁm{ﬂwwthwlmudthdﬁnw upon the
Department of Health in t enforcement and regulation of quarantinable or com-
municable diseases within this State.

COUNTY ATTORNEY: In foreclosure proceedings in which the state is a
party, notice should be served upon the county auditor and atto . The
o8 | e 'mmey general,

county attorney sl
August 25, 1925. County Attorney, Sious City, Iows: This depart
wtfmhhrdnudmzilm,htﬁdi:::‘mmﬂmﬂm
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“It very frequently occurs that actions are brought to foreclose morigages
against property upon which there is a lien in favor of the State of lowa by reasan
of a criminal bond which was signed by the owner in fee subsequent to the execution
of the morigage sought to be foreclosed. In those cases it is the desire of the
holder of the mortgage to include in the decree of foreclosure a finding that his
lien is prior to the lien of the State upon its bond (which is in fact true) and for
that reason the foreclosing party finds it necessary to make the State of lowa a
party to the action. Sometimes notice is served vpon the County Auditor in an
effort 1o make the State a party to actions of this kind, and at other times the
foreclosing party has requested the appearance of the County Attorney on behalf of
the State in order that the decree may establish the priority of the mortgage

There is some donbt in our minds regarding the anthority of the County Attorney
to appear in actions of this kind and by his appearance bind the State to the ﬁndm
set forth in the decree of foreclosure. It wounld scem only fair and just that
foreclosing party should be entitled to’'a decree establishing the priority of his
mortgage over the lien of the outstanding bond which had been execcuted subse-
quent to the execution of the mortgage, and we do not feel that we should be com-
trary and refuse to appear and permit them to obtain the relief they seek,“if it is
within the scope of our authority to make such an appearance.

Might not the better procedure be to have the natice served upon the proper state
anthority at Des Moines, and the appearance of the Attorney General entered rather
than the appearance of the County Attorney? T

We will appreciate your instructions in this matter, and will in the future govern
ourselves by those instructions.”

You are advised that it is the opinion of this department that in all foreclosure
proceedings where the State of Towa is a necessary party, notice should be served
upon the County Auditor and the Attorney General, This has been my advice re-
peatedly and for several reasons, The Attorney General is the representative of
the State in all proc for or against the State. Service upon him is service
upon the State, The lien is a lien for a fund due the school fund of the county
and this fund if collected would be paid to the County Auditor and he is in our
judgment a necessary party to serve The policy of this department has been,
when such notice has been served upon us, to qe!er it to the County Attorney for

representation in the proceedings.

CITIES AND TOWNS: Total levy of cities and towns including particular levy
under Section 6600 of the Code, 1924, must not exceed 48 mills on the dollar on
the taxable property subject to assessment.

Auguist 28 1925, Director of the Budget: This department is in receipt of your
letter dated August 26, 1925, in which you request an'official opinion. Your letter
is in words as follows:

“This office is in receipt of an inquiry from the county auditor of WM
County, as follows: 1

- jve me your interpretation of Section 6600 of the Code, 1924. Is this an
obsolute lm‘ilatiu:b:nkﬂ;dtnrlhrry nflfiﬂcs, or do:ss :t_ﬁu:an only that that par-
ticular tax cannot vied if the total exceeds 48 mills.” ’

As this is a matter which concerns mﬁvies now being made an early reply will
be appreciated.”

Section 6600 to which you refer is in words as follows: '

“Tax for fire department. The council of any city specified in section 6596 shall
have the power to levy a ﬂ:cial tax upon all taxable property in said city, not ex-
oaed!-nh: six n;ill': oﬁs t!:; rth; euhdmr,_ for the rpos;i:_f lcq:‘l;tqg proper
for the use of the fire department and equipping and maintaining such department.
BL; the levies of general and special usesp?lll“m cities shall not exceed, in the
lgx’r;xlte. forty-eight mills on the dollar of the taxable value of the property
therein.” A el

Section 6396 is in words as follows: & ‘Y & . [
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“Transfer of powers. All cities which have heretofore been organized actin,
mnder special charters and which have heretofore, ur shall hereaiter ldo;:n:lhc pla:
of government provided in this chapter, and in which river front improvement com-
missions bave been or shall hereafter be organized, under chapter 294, shall have
and may excrcise all the ru.;lns‘au_d powers conferred by said chapter on the said
river front improvement commission, and all such right and powers are hereby
transferred 1o and vested in the city council of any such city or cities. Said council
shall have the power to elect and shall elect a commission of three persons, to be
known as the river front impro o0 ission, whose duties shall be to carr
out the powers and duties with respect to the beds and banks of streams in such
cities, herein conferred upon said city council, or such limited powers in respect
thereto as the council may prescribe by ordinance. Said commission shall be clected
biennially on the first Tuesday in May, and shall hold office for a term of six years
aod until their successors are elected and qualify. The members of the river front
improvement commission shall be elected, one for two years, one for four years, and
one for six years. 3

You are adviscd.lhll the total levy, including the particular levy referred to, must
!lﬂ exceed forty-cight mills on the dollar of the taxable value of the property sub-
ject to assessment therein.

TAXATION—CITIES AND TOWNS: The pipes, plant and mains of a1 water
company are real estate.
September 3, 1925 .-lrdimr of State; You have submitted the following propo-
Mﬁoﬁor an opinion which was presented to you by the County Auditor of Clinton

“While increasing our values on town lots, the question arose as to whether or

not the Water Works Company's assessment on Plant and Mains should be increased
the same as town lots,

“In this particular case the Water Company does not own the real estate
which the plant is located, as same is owned by the City, Th vl e
scattered lots other than where the plant i lm::tgd. e 1 90: 9N F:w

“The question 1 would like you to answer is this:— i
town lots be added to the Wll{r Company's asse:sn:emsr:: ]ll&ta]::szgn?:l iﬂ‘aﬁ'?‘? es

The first question necessary to be determined is whether or not the Mains and
Plant of the Waterworks Company located within a town or city limits is real
estate and is taxable as real estate. The question has heen before the courts of this
state and in a number of cases it has been quite clearly determined that the plant,
pipes and mains of a water company, insofar as our law is concerned, are considered
to be real estate. This is so even though the waterworks company does not own
the land upon which or under which the system is constructed. Oskaloosa Water
Co. ws. Board, 84 Towa, 407. J

The statute does not classify the land located within a city or town and subject
1o taxation. It merely refers to such land as real estate located within a city or
town.  In view of that situation and in view of the fact that the Executive Council
has, as a part of its work of equalization, ordered an increase in the assessed value
Uf'l_ﬂl estate located within the town of Clinton, it is the opinion of this depart-
ment that the plant and mains of the waterworks company at Clinton is subject
1o the increase the same as other real property.

GASOLINE TAX: Refunds to state rtment I account of gasoli i
should be credited to the nppmpriaﬁa:?m wh?&hwthe origiln:I cxpcm:ev::’: ::::
ers."l?ss. ‘&WHYH of Stete: This department is in receipt of your
ed Jul y , in which st i jon.  You, i

:lhl‘: w. & ; wl you request an official opinion. Your letter is
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“It i i inion as to whether or not the reimburse-
me‘III: :{r:gewm::u‘te;mwﬂvm! y:;'ll%ﬂzp:wrchaud by the various tdcpaf“t"m! l:
State Government should be credited to the appropriation account from
original expense was paid or to the general state revenue. ; o &

You are advised that the amount of refunds made to the various dep:rmm
the State Government for license fees paid on guolmg used by_s}n:h e i
should be credited to the appropriation account from which the nngmal exw
paid. In other words, the money should be restored to ‘ye'appropnanothc count
equal in amount to that paid therefrom, The reason for this is ap_-p_arent. _!l:en'.wyﬂml
af the refund for gasoline taxes paid being to restore to the mdmdualdp‘:::n:m
same the amount which in the first instance should not In_ure been mllc:tc‘e D
is collected for the purpose of conveniencing the qo'llcmnm of the who! s
being true, the refund simply places the parties in status quo.

INTENCES: The District Court does not have jui
cﬁﬁmwu;s ;Egﬂed of crime to a period of imprisonment less than the
inimum prescribed by statute. ; o s
xc;bn 1, 1925. The Men's Reformatory: This depanr_n%nt is in receipt of

your letter dated August 28, 1925, in which you request an official opinion.
The facts submitted are substantially as follows: . 5
On the 11th d?r of August, A. D. 1925, the Honorable D. F: Coyle, Ju gf i.iu o

d an
District Court of Kossuth County, lowa, entered a e A e
Jowa v. Sylvester Heinsinger. The portion ot th

ffﬁmu‘;fmﬂlf: ‘sl‘lr'li::"d:{en:lnalion of the question submitted by you is i W as

‘ol‘i,t'i::lhe sentenice of the Court that the defendant be confined in the Reformatory

mosa d labor for four rs."”
at%t:aininrr::t‘i‘;; upluu l-whlcl'l the judgment and sentence was entered, charged the

i the
i i f . "The defendant entered a plea of guilty to
::ifxd;?t r:;:h 'i!'het %‘or::l r;ei::r to lhceini:\rt;rfa_tton and plea in the I{udgmetnt entry.
The situation presented then is that the District Conft of Kossut Tcmmh e:.l Towa,
has sentenced this defendant for four years for the erime of rape.” 3 ; ’:::
ﬁuuumbmimﬁhymhutothepedudof tence to be ¢ ed by
fining this prisoner. : .
mclnptf.r prol the Acts of the 41st General Assembly, provides in words as
follows: >
carnall female by force or against her will
or"llf! :‘; i :r‘::h 'ﬁ- md’am'a:;’ female d:?;d under the age o{dssmmn
years, or if any person over the age of twenty-five years carnally know B:.‘h: .
any female under the age of seventeen years he shall be imprisoned in

less thin five, and the court may pro-
teutiary for Wfe, oc Any tere -y i the provisions of the i
fod i e i, the proybions of he iy

the prisoner shall be subject to the juri
of the board of parole.”

mmmdcﬁve]ulr{lm.udm_stbﬂdmmh[_oft;::
at the time this sentence was i The tence s
might prescribe was five years. The sentence being less than mini-
mum,

.

must medthﬂﬂumﬂiumded!omddidunmtheddudﬁ
lurthruiﬁﬂ:uwbdofﬁwm This defendant should be received by you
and confined as a prisoner sentenced for a term of Tive years.
' : i ini i f incorporation
mmmmﬁaa\h\nﬁwmmrmﬂhmmgmdao orpOTeEss
provision to fiect that such cor jon may acquire a hien
:dmwe?m l:rndtbt:hqéu: to the corporation rom the stockholder thereof.
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September 14, 1925. Swperintendent of Banking: We have received your letter
of August 4, 1925, asking this department to prepare an opinion upon the question
which you have stated as follows:

“We desire an opinion as to whether or not a bank under state supervision in

this state, may legally acquire a lien on its shares of stock, for debts due it from

ders, by incorporating in its articles of incorporation a provision to that
effect.”

While there is a conflict in the authorities upon this question, the Supreme Court
of this state is committed to the doctrine that a corporation may incorporate in its
articles of incorporation or by-laws a provision to the effect that such a corporation
may acquire a lien on its shares of stock for debts due to the corporation from a
stockholder thereof. This rule also applies to banks incorporated under the laws of
the State. The following authorities so hold:

Farmers & Merchants Bank g Lineville v. Wasson, 48 lowa 336;

Farmers & Traders Bank v. Haney. 87 lowa 101;

Des Moines National Bank v. Warren County Bank, 97 lowa 204 ;

Des Moines Loan & Trust Co. v. Des Moines National Bank, 97 lowa 668;
Dﬂ:fﬂﬂ' Manufacturin Coﬂwuy v. Dowms (la.) 101 N. W, 735;

Jeweil v. Nubm (l1a.) 138 N. W. 457.

‘A careful search of the statutes fail to disclose any provisions thereof prohibiting
a bank incorporated under the laws of the State from embodying in its articles of
incorporation or by-laws a provision giving to such a corporation’ a lien on its
shares of stock for the debts due to the corporation from the stockholders.

In the preparation of this opinion we have not overlooked the provisions of Sec-
tion 9184 of the Code, 1924, which absolutely prohibit savings banks from purchas-
ing, bolding or making loans upon the shares of its capital stock. This opinion
should not be construed as being inconsistent with the provisions of said section.

SCHOOLS—GASOLINE TAX: A school district is a municipality within the

of Section 8, Cha Laws of the 41st G. A. when upon li-
cation it is entitled to a refund for gasoline tax paid. RIDERL 9P

September 15, 1925. Swuperintendent of Public Instruction: We wish to acknowl-
edge ‘l'lne!pt of your favor of the 3rd requesting cur opinion upon the following

“Is a school district entitled to a gasoline tax refund on gasoline used for the
of school busses owned b, m’nric:mdmed f?s'd for th
portation of children to and from 'L:hool?l" SRR T ST
In reply, we wish to call your attention to Section 8, Chapter 6, Laws of the 41st

General Assembly which in part provide:

“Any person who shall buy or use any gasoline for the purpose of operating or

stationary gas engines, tractors used for agricultural purposes, motor
airplanes or aircraft, motor vehicles, trucks and tractors owned and operated
state of lowa, or by a municipality for municipal purposes within the state,
:h:"llbc d the amount of such license fee paid by

b &
£

i\ school district is a municipality and under the provisions of the statute just
clearly entitled to a refund upon making the proper statement,

GAME: A person accused of violating the provisions of Section 1715
secure a return of the net or seine bymt.i:e execution of aobnud. =

September 15, 1925. State Fish & Game Warden: We have received your letter

i
ke
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of September 11, 1925, submitting to this department for an opinion the following
question ;

“Recently one of our wardens arrested a man in Union County for illegal posses
sion of seines, The county attorney of that county advised the warden that if te
defendant put up a bond on the nets seized by the State that the nets would have &
be given back to him until the case might be decided by the District Court.
you kindly advise if there is a provision of this kind in the Code?”

Section 1715 of the Code, 1924, reads as follows:

&=
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way for primary road, the town of Monroe was obliged to pay the total sum of
$161830. The word “cost” is defined in Webster's International Dictionary, as
follows :

“The amount paid, charged, or engaged to be paid, for anything bought or taken
in barter ; charge, expense, hence, whatever, as labor, self-denial, suffering ete., is
requisite to secure benefit.”

It is apparent, we think, that it was necessary for the town of Monroe to institute

d jon proceedings to secure the right of way and that such condemnation

“Any nets, scines, traps, spears, contrivances, materials, and subsiances w b
while in use or in possession or kept or maintained for the purpose of catching
taking, killing, trapping, or deceiving any fish, birds, or animals contrary to an
of the provisions of this chapter; are hcrel;f' declared to be a public nuisance; &
it shall be the duty of the state game warden, his assistants and deputies, sheriffy,
constables, and police officers of the state, without warrant or process, to take o
seize any and all of the same, and confiscate and sell or destroy any and all of the
same without warrant or process, and no liability shall be incurred to the owner o¢
any other person for such seizure and destruction, and said warden or his assistants
or deputies, or other peace officers, shall be released from all lability to any person
for any act done or committed, or property seized or destroyed, under or by virlue
of this section.”

We find no provision in the above quoted scction, or any other section of the
statute, which gives to the owner of a net or scine, who has been charged with
illegally using the same, the authority to execute a bond and require the said net o
seine to be returned to such owner,

We are, therefore, of the opinion that any person, who has violated the m!'i-
sions of Section 1715 of the Code, may not secure a return of the net or seing o
him by the execution of a bond.

PRIMARY ROADS: It is the duty of the Board of Supervisors to reimburse saill
« cities the entire amount paid to secure right of way for primary roads in eon-
demnation proceeding ; including the cost of attorneys fees,
September 15, 1925, Director of the Budget: We desire to acknowledge receip
of your letter of September 12, 1925, submitting to this department the question
which you have stated as follows:

“This department is in receipt of a request for an interpretation of Section 4691
of the Code, relative to reimbursement of cities and towns by the Board of Super
visors for the cost of right of way for roads. 4

We enclose a wra' of a contract entered into, between the town of Monroe, lowa,
and the Board of Supervisors of Jasper County. e ..
= “The road in question was of sufficient width but in establishing the boundary
lines, the town was involved in damage suits which with costs are as follows:

::moum ol‘[ damage recovered
mount Of COBMB.....vevevsnsisnrsnsamaaninsannneen -
b1 I S S P e b e A T $307.90

There was also, Attorneys fees and expense amounting to $81040 additional

Does the law make it mandatory for the Board of Supervisors tn reimbatée
this town for any or all of the amomnt ded, or is it optional with them?

Is the town of Monroe bound by the agreement entered into, to assume the cost
as set out above tt{ardlen of the provisions of section 46917

Section 4691 of the Code, 1924, reads as follows:

“Where any town or city, including lg‘cd-'ll charter, commission plan and manager
plan cities, having a population of less than

since the enactment of this chapter procured at its own expense right of way
a primary road, the board of supervisors is authorized to reimburse said city or town
from the primary road fund for the cost of such right of way.”

It is apparent that the determination of the question you submitted depends upon
the definition of the phrase “cost of such right of way." In securing thw d

twenty-five hundred has heretofore, and

p ding ily involved the cost of the proceeding, together with attorney’s
fees. The town could not have secured the right of way without incurring each and
all of the expenses specified in your letter. We believe it was the intention of the
legislature to provide for the payment to towns and cities coming within the pro-
visions of the statute, the entire amount that was incurred by them in securing the
right oi way.

A careful search of the authorities has failed to reveal any authority directly in
point.  We are, therefore, of the opinion that it is the duty of the Board of Super~
visors to reimburse the city for the entire amount expended in the sum of $1,61830.

We are also of the opinion that insofar as the resolution or agreement between
the town of Monroe and the Board of Supervisors of Jasper County, lowa, conflicts
with the provisions of Section 4691, it is absolutely void and of no effect or force.

TAXATION—MUNICIPALITIES: The mayor is not a member of the city
council when sitting as a board of review and is, therefore not entitled to com-
P tion while presiding over said council when sitting as a board of review,
September 16, 1925. Auditor of State: We have received your letter of Sep-

tember B, 1925, asking this department to prepare an opinion upon the following

“I bave a letter from the county auditor of Poweshick County, in which he asks
whether the mayor of a town is a member of the board of review, and if so, whether
or not he is entitled to the same pay as is a councilman when acting as a member
of the board of review? In other words can a mayor draw the per diem fixed by
law for meetings of the board of review over which he presides?"

Section 5639 of the Code, 1924, makes the mayor the presiding officer of  the
Mwithﬂxerizhtwm:onl:inmuot’n!ie:v p ‘

Section 7129 of the Code, 1924, makes the city or town council a board of réview
in taxation matters for such city or town.

‘Section 5631 of the Code, 1924, provides how the city or town council shall be
constituted. It reads as follows:

“Councils shall be composed in towns, of five councilmen at lurge, and in cities,
except as otherwise provided, of two councilmen at large and one coancilman {rom
each ward ; but if any city embraces within its limits the whole or part of two or
mare townships, two of which parts contain one thousand or more electors, only
one at large shall be chogen from any one township.”

It will be observed that the above section does not make the mayor a member
of the city council. He is, in our opinion, merely the presiding officer thereof. The
city council may, however, when sitting as a board of review, select another than the
mayor g‘- presiding officer. Howkeye Lumber Company vs. Board of Review, 161

 Section 5664 of the ki oz p y
o - Code, nm. prescribes the compensation of emﬂm_ It
el

“Councilmen in cities of the id
ordinance, not in guu of t"wo E’uﬁdmfg‘MrP 'plédr :::hndl.
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full compensation of all services of such councilmen of every character connected
with their official duties, except when acting as members of the board ©f review,
for which service they shall receive not more than two dollars a day for each
when acting as a board of review, to be paid out of the county treasury and in
other cities and towns they shall receive not to exceed one dollar each TOr every
regular or special meeting, and in the aggregate not exceeding fifty aol!a,rs n any
one year; but in such cities and towns the members shall be paid in addition to the
foregoing, for services as members of the board of review, an amount not ﬂx?'!ﬂ']ml
one dollar for each session of not less than three hours, and the compemsation f“";.
services as members of the board of review shall be paid out of the county treasury.

It will be noted that the above section fixes the compensation to be paid to mem-
bers of the city council, when acting as a board of review. It does mot 3“*{'@'-
to fix the compensation for the mayor as presiding officer of the board of review,
In the absence of such a provision, and in view of the fact that the mayor is not
a member of the city council, we are of the opinion that he is not cntit_lcfi to any
compensation for presiding at the meetings of the city council when sitting as a
board of review. The salary provided for the mayor was intended, no dmlbt: 10
be in full compensation for all services rendered by the mayor as pmsidll’j! officer
of the city council, not only when sitting as a council, but also when holding meet-
ings as a board of review,

HIGHWAYS—PRIMARY ROAD FUND: Attorney fees incurred by the county
in connection with primary road improvement work must be paid from the
county general fund and not the primary road fund.

Sept. 16, 1925. Jowa State Highway Commission: We wish to acknowledge
receipt of your favor of the 5th requesting the opinion of this department upon
the following “proposition :

“The contractor on a primary road improvement defaults, the board of super-
visors deem it necessary and to the best interests of the county to employ an attorney
to assist the county attorney in advising the board as to procedure in connection
with the re-letting of the work, obtaining a settlement with the contractor's sure-
ty, etc. $

hsauming that the fees charged by this assistant o 1 are r ble, is the
claim one that may properly be paid from the primary road funds or should it be
paid from the county general fund from which the cost of maintaining the county
attorney's office i:dpaid?"

Section 4690, Code, 1924, specified the uses for the primary road fund. Tt will be
noted from a reading of this section that the fund in question is to he used

“in the establishment, construction and maintenance of the primary road sr'itl!m
including the drainage, grading, surfacing, the construction of bridges and w'rm
he elimination or impro of railroad crossings, the purchase of addi
right-of-way, and the damages incident thereto connected with the estahblishment,
construction and maintenance of the primary road system, * * #"

Clearly the legislature intended that this fund should be used only for the actual
improvement, construction and maintenance of primary roads. Nowhere in the
statute is there any intimation that the legislature intended that attorney fees shﬂ#ll
be paid from this fund. We are of the opinion that the attorney fees in guestion
are to be paid from the county general fund and not the primary road Tund.

NATIONAL GUARD: The child of one deceased, who was formerly a member
of the National Guard is not a soldier’s orphan within the meaning of Chapter
185, Code, 1924,

September 16, 1925. Board of Control: We wish to acknowledge receipt of
your favor of the 5th requesting our opinion on the following proposition :
“So ildren were recently admitted to this institution (Towa Seldiers’ Orphans’

Hol%u?e]h‘:hven;::t, TIowa) from Linn County. Their fathe(r was a member of the

assessed
be sold in bulk
0'31-1‘ orbytﬁebead.
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lowa National Guard and Mr. Treat wants to know whether or not he was a sol-
dier. It, no doubt, has something to do with the way in which the keep of the
children should be paid.

“Will you please let us know as soon as possible, whether or not a member of
the National Guard is a soldier, and return the letter, and oblige.”

The question submitted does not deal with the general definition of the word
“soldier,” or whether or not a member of the National Guard is a “soldier” in the
generally accepted meaning of this word. The question is, whether or not, within
the meaning of Chapter 185, Code, 1924, the child of the deceased, who was for-
merly a member of the Iowa National Guard, is to be considered the orphan of
a “soldier.”

Section 3708, Code, 1924, concerning the admission to the lowa Soldiers’ Orphans’
Home, reads in part as follows:

“Admission to said home shall be granted to resident children of the state under
eighteen years of age, as follows, giving preference in the order named:

1. Destitute children.‘na.nd orphags unable 1o care for th Ives, of

sailors or marines, ¥ *

Section 3713, Code, 1924, both sections being a part of the chapter in question,
provides in part as follows:

“The assessor in each odd numbered year shall take an enumeration of the chil-
dren of deceased soldiers who were in the military service of the government, nam-
ing the company or organization to which the soldiers belonged, with the age and
sex of the children. * * »

The section thereafter provides in substance that these lists shall be retained by
the auditor of the county and revised from time to time.

Section 3720, Code, 1924, provides that the counties shall be liable for the support
of the children from the county in the Soldiers’ Orphans' Home, other than the
children of soldiers. :

It was the apparent intent of the legislature to limit the provisions of this chapter
in reference to soldiers’ orphans, to children whose fathers were in the military
service of the government. A member of the Towa National Guard need not neces-
sarily be in the military service of the government. He may be called into federal
service, however, and in that event would clearly be in the service of the govern-
ment. This is a question of fact to be determined in each case, and if the facts
disclose that the father of the orphan in question was not in the military service
of the government, then the child would not be a soldier’s orphan, within the mean-
ing of Chapter 185, Code, 1924.

1di.

5

TAXATION : Any personal property not exempt from taxati be sold t
secure thfeo &”trll:mt of the taxes ithflrm A ngrllage on pe;m;{'opm‘; 2;&3
Ythe f .
cutiedm fober i xrnperty is s.e zed under distraimt will take priority over the

September 16, 1925. County Attorney, Leow, lTowa: We have received
) ; ' hy d your
lctm_ of August 24, 1925, asking this department to prepare an opinion upop the
fuestion which you have stated as follows:
A question has arisen with our County Treasurer as to the collection of certain

uent taxes which are of record on his books against the co- i i
has advertised the personal property stock for sale m-.nlsl‘l the la;n fg: ?hn:r;:ﬂs!“;%

&3‘-‘34 are delinquent against these horses and cattle that are to be sold. A part of

is stuff is admitted to be the original stuff that these parties owned for th
tax. However, it has been mixed with other :tauﬁ of lwr « Iiin‘:f aﬁfi ’1?3

reasurer has issued a distress warrant against this property, The question
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has arisen whether or not chapter 346 would create such a lien against persomal
property in the form of horses and cattle as to be subject to sale by the distress
warrant by the Treasurer when, as a matter of fact, this same stock is being sold
to_satisfy a mortgage which is property of record and which was placed on this
stock prior to the time of the @ssessment for taxation.

For your further information 1 wish to state that this personal property will nog
sell for the amount of the mortgage that is of record against the same. We are
desirous of knowing just how far the lien on personal property goes and upen
what property, if any, section 7189 of the code applies. 1 kindly ask you to give
me this information as ptly as possible as parties have agreed to abide by your
decision in this matter.”

Under the laws of this state, the taxes on personal property are not a lien on the
personal property of the taxpayer, with the exception of stocks of merchandise
until distraint therefor is made in the manner pointed out in the statute. Therefore,
under the facts stated in your letter, there was no lien on the personal property de-
scribed therein for the years 1922, 1923 and 1924

Maish v. Bird, 22 Fed. Rep. 180,

The statute provides that the treasurer shall collect all delinquent taxes by distress
or sale of personal property, Section 7189 of the Code provides in part as follows:

“The treasurer shall collect all delinquent taxes by distress or sale of any personal
property belonging to the person lo whom such taxes are assessed, and not exempt
from taxation, or any real or personal property upon which they are a lien, * * *°

Tt will be observed that the provisions of the statute just quoted are not limited
to the personal property upon which the taxes are due but is broad enough to cover
any personal property that is owned by the taxpayer and not exempt from execution.

It is, therefore, the opinion of this department that the treasurer may seize any
personal property that belongs to the taxpayer for the collection of the taxes, with
the exception of exempt property.

However, if the taxes are not a fien on personal property, a mortgage lien qn
such property executed before the property was seized under distraint by the county
treasurer will have priority over the claim of the county for taxes. It was held in
two cases by the Supreme Court that taxes on personal property, which became a
lien upon real estate after the lien of a mortgage has attached thereto are junior
and inferior to the mortgage lien.

Smith v. Sknow, 97 Towa 640;
Bibbons v. Polk Co., 104 Towa, 493.

These two cases, together with the case of Maish vs. Bird, 22 Federal 180, in our
opinion, are determinative of the question submitted. In the last case it was held
that a person purchasing personal property, before distraint has been made for
taxes, is protected against a subsequent distraint for taxes assessed against his
vendor, and that a mortgagee of personal property who takes possession under his
mortgage and sells the property, either directly or through a decree pr order of the
court, before any distraint is made is entitled to the proceeds of such sale so far as
they may be necessary to pay his claim as against the taxes assessed against the

We are, therefore, of the opinion that the mortgage lien would take priority over
the claim for taxes.

MORTGAGES: A real estate mort with chattel mortgage clause must b

recorded at length and county recorder may not accept such instrument fog
and indexing under a chattel mortgage statute without its being recorded at

September 16, 1925, County Attorney, Spencer, fowa: We have received your
Jetter of August 1, 1925, asking this department to prepare an opinion upon the
following question :
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“If a farm lease, properly execute oW thi 5
‘,l“:.:d mortgage ehusg. i: pr:sen‘ted mdth:nf‘o::t? H‘ek:gedr !:rlnf'n:;;n: a;ndl I::d:;;::’
a5 a chattel mortgage, may the County Recorder refuse to file the same?” .
Section 10032 deals with the recording of a real estate mortgage with chatel
mortgage or receivership clause and is the one that must be construed in détermining
the question you have submitted. ' It reads in part as follows:

“Real estate mortgages which create an incumbrance
which provide for a receivership, shall, after being rtmrd::ll ar:;:::l!g m:ﬂr
if requested by the holder, in the chattel mortgage index book. * * =" :

The ..m hng'n:.ge of the statute is plain, unambiguous and easily understood.
_U,dﬂ- its p'rovmons the real estate mortgage must be recorded at length before
it may be indexed because of the chattel mortgage. provision therein. We are,
therefore, of the opinion that the county recorder may not, under the provisions of
the statute, accept such instrument for filing and indexing without its being recorded
b :

HUN!CiPAI._IT]ES: A city may pay for the service of an audit

of city officials by other examiners than those furnished by theu Am?i[n:no???:::‘.
September 16, 1925. Aud-‘mr‘ of State: We desire to acknowledge receipt of your

hmf‘ol Au;mt 25, 1925, asking this. department to prepare an opinion upon the

question which you have stated as follows:

“l am desirous of securing your opinion as to whether ci i
authorized under the laws 07 this state to pay for servi.c:lc:f :nm;:l’jtc:?‘?hdb:
gmweﬁ:unhé lnl‘lr:::l I:Iudllu:;.i:; lhpuc'l thosel supplli‘cd by the Auditor of State, and if the
employ persons T y
d& to pay for such services out of tger:ia‘; f\sll:lfil; _[:;u N0 R SO VYL
mdm provisions of the statute relating to the tion of the fi ial conditi
transactions of county and city officials are contained in Sections 113 and
both inclusive, of the Code. Section 113, which forms a part of said :tn:ut:?;
amended, by Chapter 123, Laws of the 41st General Assembly, reads as follows:

“The auditor of state shall causé the financial conditi i B
county offices to be examined at least once each yunr,‘ b“;u-lam:‘:u:s“::::iﬂ: :f{ :\2
counts, and shall cause a like examination to be made at least once each two (2))
years, of all offices of all cities and towns having lation of three th i
or g!. including offices of cities acting under special charter,”

e is no provision in the statute making such examination exclusive or
hibiting the !unrd of supervisors or the city council, as the case may be, from I:rl'?‘
ploying auditors or examiners to make an examination in addition to the
provided for by statute. e o Focm e

Section 5738 of the Code is the one granti .ral i 1l powe:
to cities and towns. It is guite c 'u'mi: .anhi&twtﬂl::ﬂt?lﬂﬂ. wi:

range of rights and powers. It reads s follows;

“Cities and towns are bodies politic and co
1 rporate, under such na
may be llhﬂtd‘ at the time of their organization, with the amhori-t';u\;gidﬂg::li:
mayor and a common council, r with such officers as are in this tithe men-
Ihld“‘ Ir.lulnlr be created under its authority, and shall have the general powers
- eges granted, and such others as are incident to municipal corporations
| character, not inconsistent with the statutes of the state, for the protection
their property and inhabitants, and the preservation of peace and good order
bty may suc and be sued, contract and be contracted with, acquire and
W and personal property, and have a common seal.”
r believe that the above quoted statute is sufficiently comprehensive and broad
provisions to authorize cities and towns, acting through their councils, to

:
:
g
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employ auditors and examiners to audit and examine the books of any or all city
officials notwithstanding the fact that a public audit or examination has been made
under the provisions of the statute hereinbefore referred to. The conncils manage
and control the property and finances of cities and towns and are the fiscal agents
of such municipalities. To deprive the council of the right to secure an examina-
tion or audit of the books of any of the city officials at any time would deprive it
of a valuable right that in a measure might hamper or hinder the operations of the
city. As the stat only co pl the examination of the books of  such
municipalities once each two years, an imperative necessity for the examination of
the books of a city official might exist and the municipality should not be deprived
of the right to secure such an audit or examination without a plain or positive pro-
hibition in the statute.

We are, therefore, of the opinion that ¢ity and town councils are authorized
under the laws of the state to pay for the service of an audit or examination of the
accounts of city officials by other examiners or auditors than those furnished by the
Auditor of State.

HIGHWAYS: Where a houndary of a township is coterminous with those of
city, they do not constitute part of the township road system. Therefore, town-
ship trustees have no authority to fill or grade.

September 17, 1925, lowa State Highway Commission: You have requested the
opinion of this department upon the following statement of facts:

“We would request an opinion from your Department on the situation outlined
herein which has arisen over the filling of a culvert constructed by Mahaska County
in the City of Oskaloosa.

Where the boundaries of a township are coterminous with those of a city as
provided in Section 5529 of the Code and the offices of township clerk and town.
ship trustees are abolished as rovided in Sections 5353 and 5534 of the Code, and
the city council neglects or refuses to fill over a culvert constructed by the coun
within the city, shall the board of supervisors of the county proceed to Il over
cialvert and charge the cost of such filling not to exceed the sum of $150 to the
city as provided in Section 4675 of the Code for filling bridges and culverts on the
township road system. In this connection we would refer you to Section 4780 of
the e, which defines the township road system.”

In regard thereto we call your attention to the provisions of Section 5529, which
read as follows:

“Where the boundaries of any city have been changed, the board of supervisors
of the county in which the same is situated shall have power to change the boundary
lines of townships so as to make them conform to the boundaries of the city, and to
make such other changes in township lines, and the number of townships, as
may deem necessary ; but no action shall be taken affecting the boundaries or exist-
ing conditions of school districts.”

We next call your attention to Section 4675 which reads as follows:

“Upon the completion by the board of suﬁeﬂ’mu of any bridge or culvert sit-
upon the township road system, it sha be the duty of the township trustees
to properly fill over all such culverts and uniformly grade the approaches to all such
i and make payment therefor from the township road furd. Should g
;urdm ‘hil for a penoc}ll.%i mks llla{ miﬁ‘ﬁﬁw 1o t:gorm Mmginm'w*'
of supervisors § to perform same 1
the actual cost of so doing, and such amount, not exceeding one hundred
fifty dollars, for any such bridge or culvert, shall be certified by the hoard of
supervisors to the county treasurer who shall transfer said amourt to the mﬁ
road fund from the first collection of road funds helonging to said township.
township trustees shall, at township expense, do all y hiling of temp
culverts installed by them on the township road system.”
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The question then is wh her or not the provisions of Section 4675

i .S;“;I;i;awhk!; is ‘::ieminom with the limits of a city or“ town ::u;fu:.pm
ion so that boa i i

z’@ wytprdedy 3 e board of supervisors could proceed under the authority

Section 4780 defines the township road system as follows:

“The township road system shall emb all highway: H i
e T A e e e
primary road system or of the county road system.”

You will note that Section 4780 expressly provides that the townshi

shall embrace all highways outside the limits of cities and t;utrm. m:ipsl':: S’::::
4675 by its express hu'lug! provides for the completion of bridges or culverts
a:gud upon l.ht tom.nhlp road system we are of the opinion that where a town-
ship is coterminous with a city, that the highway therein does not constitute part
of the township road system, under the definition of Section 4780, and for that
m?n“ruchthe- lusion that the ity to grade and fill as granted in
Section 4675 would not apply to a township highway where the same is embraced
'a‘:r the ci?b:t?u under the provisions of Section 5529.

e are, efore, of the opinion that the board of supervisors would have no
authority fo grade and fill the culverts in question and charge the same to the city of

MOTOR VEHICLES: 1. Owner of automobile drivin, i

quired to secure chauffeur's li 2 i e s for e
il e g licel't?e?” 2 of truck hauvling produce for hire
September 17, 1925, Member House of Represemtatives: Y

i wos the St e e

"1, Is the owner of an automobile who: uses the same for the tr i
me : 58 { ansportation of
“‘: ::r:l.“nm“ﬁe ::'I:‘l :ayet?l‘:erefor. at all times driving his own car, reguired to
Is it necessary for the owner of a truck and who is engaged i -
mmn of freight, mostly farm products, charging regular cull;ﬁnj:"y tE:teEsn;:r
service, to procure such license, he at all times operating his own truck?"

In regard to your first question we wish to advise that
that such persons must obtain a license. Gt AR

Section 4863 of the Code, paragraph 6, defines a chauffeur, as follows:

“*Chauffeur’ shall mean any person who operates an bile i
tion of persons or freight and who n\'.-t:'eiv:.:‘e any sm sation In'::uh;l ervice b
wages, commission or ulhcn:nae. paid directly or indirectly, or who as owner or
carrying p s or freight for hire, including
cars, trucks, light delivery, and similar

employ
drivers qf h e
conveyances ; provided, however, that this definition shall i 4
SR, Drapsioione SL-Sagw S0, deslers. a2} g S g e s
y course of their busi nor to em ees operal
motor trucks for xrﬁe’ engaged in agricultural enterprises, nor 16 any individ
and vehi the business of

second question, we are of the opinion that this person is not
chauffeur's license. Paragraph 6 of Section 4863 expressly
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excepts persons actually owning their own motor vehicle and engaged in the busi-
ness of trucking.

It is our understanding that the legislature expressly desired to exempl persoms
operating their own trucks as set forth in your second question. We therefore be
lieve that a license would not be required in this case.

COUNTY FAIRS: County fairs required to account for appropriation under Sec

tion 2905 as well as for aid under Section 2909,

September 24, 1925. Coumty Altorney, Maquoketa, lowa: You bave requested
the opinion of this department upon the following statement of facts:

“Referring to Sec. 2905, 2909-10-11, of the Code of lowa, 1924, quaere as to
whether Sec. 2911 refers to the appropriation under Sec. 2905 as well as the appre-
priation provided for in Sec. and 2910, or whether it pertains only to the last
named sections.

Our Fair Secretary reports that they were advised at the State Convention of
Fair Managers that gcce%l applied only 1o Sec. 2909 and 2910, 1 am of the con-
trary opinion.

Quaere, where the $1,000.00 provided for in Sec. 2905 has been paid to the Fair
Association last rﬂr and no report on its expenditure reported to the Board of
S}:per\rist;ls would the Board be within the law in making the appropriation for
this year

Asywe have a very critical sitvation pending here at the present time, an early
opinion from you would be very greatly appreciated by the Board of Supervisors,

air Association and myself,

Section 2905 is the section providing for county aid to be granted by the board
of supervisors to county” fairs or agricultural socicties. Section 2909 provided for
a tax for the purpose of raising a fair ground fund to be paid to county and dis-
trict fairs owning real estate. Section 2911 provides as follows:

“Each society receiving an appropriation from the county shall through its secre-
tary, make to the board of supervisors a detailed statement, accompanied with
vouchers, showing the legal dishursement of all moneys so received.

Your question is whether or not a county fair receiving county aid under Section
2005 must account for the expenditure of the same as provided by Section 2911
We call your attention to the fact that Section 2911 provides that each society re-
ceiving an appropriation from the county shall account for the same, and we are
of the opimion that the county aid provided by Section 2905 would be an appro-
priation within the purview of Section 2911, and therefore, that it would be the
duty of the society receiving such aid to account for its expenditure under Sec-
tion 2911.

You will note that Section 2911 appeared originally as Chapter 264, Acts of the
3%h General Assembly, and under this chapter the society was required tp accomnt
only ‘for state aid. However, the entire title relating to county and district fairs
and the State Fair Board was revised, amended and codified by the 40th Extra
General Assembly, and Section 2011 appears as House File 66, paragraph 38 in
the form as set out in Section 2911, We are, therefore, of the opinion that Section
2011 as it appears in the 1924 Code would apply to Section 2905.

In regard to your second question as to whether or not the board of supervisars
would have authority to make an appropriation this year providing no repert was
filed as regards the expenditure of the appropriation made last year, you are adyised
that we are of the opinion that the board would have the authority to maks such
an appropriation and that the same would not be illegal because of the fact that
the society failed to make its report. However, we think that the board af super-
visors should take into consideration the expenditure of the sum and the failure n%
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the society to Teport such expenditure and atcount fat same i ..
whether or not the appropriation should be mmde Eor the t::,ui,,s J':r ionieieg

Tmber i rade scheme o B el 08Tk to gereon Yolding luky by or
chuse any article to secure key or !icrr:l‘,se Ieg“‘h!" PREs0n is not required to pur-

September 26, 1925.  County Attormey, Prm ’ '
] 3 ey ghar, lowa: ¥ requested the
opinion of this department upon the Following mm$ of :u':.:“ -

“I would l‘:p'-‘.pl'm:ill: ?.n T
t st month ¢ &h
1%«::“9!: Hm:{c
.’T h:‘ l:a‘hf_tn’:l: lduu::' law
tdio SEt_Was heing given away under conditi d i
L e 2 S A Gl T D S e
was being Ziven away undet a similar sch ith th T e
A4 ith the exteption that in that
no ase was requited—the receiver nme'kq being onl T
o sove'and, WNRNEF 5 prche Cora g only refuired to appear
> 5 41 ) o7 Hot, suth caller received a ke
Eay question Wherelore, is this: s it necessa i i ioibe
gn'cgn in ordeg that there be a violation of the {?adllﬁ :cl::::u I;uu:-l.r]'r e e
ari?ér‘!i;"\ ol, 38, v being Paragraph 7 of Essential Elements 11, i
x-'th il tteries, says that the Consideration may be money or other thing of
2 a » is only necessary that the person entering the eampetition :balf 30
mmd w:a: ';'. give np 1 I, or that some benefit may acerie to the persons
g X scheme., Q}:ﬂtr Foot Note 54 thereto is a rgia decision holding
that ‘a nctiw‘gk:_t,cuﬁuh to one's business may constitute a consideration) There
isa also given as coming from the State of Colorads “%' én our

on the following situation.
criff of this County seized a Radio Set and a Co-
section requirm@ Muwth seizure when there is a violas

Legishatare pasied the trade scheme law, as an addition t the Yottery law, did
w that the_ essential element of consideration ,ﬁgﬁm‘-‘h |e:;l :n?m?; 'cdrlnstnl-};m
; m:uj:::’ 1.Pn{;e :#D.in]‘lrlmh 46 K, Gift Enterprises, ‘and the efiect of
“,T;'heﬂi&f lhsl;l :r t:mf‘e minate ohe or more e.“kmtnts of & ‘lottery’ within the strict
io Set Scheme. as above stated, is Slearly within the ab
ney General's apinion. th’l‘eh;IPhonagn?h 's&h:mh is the same with the exception that
Apes- ¥ o
of tgzm h‘ tome to his store in pv.-rson.m PRI e et i s
L0} dio scheme unlawful and the Phonograph scheme lawful hecause of

this smafl difference or was I right, in ini h Coun
m& on the theory that the mnsi_du’és“}'o’n“:;?a"’ﬁ}?' il i Ammq" -
Rawial?

e named Attor-

s be recciver of the key.
ces and labor ‘as well as money and that both s_:m:f'.'?-: :!:rte m'"’ﬁ'ﬂf

1 would appreciate a 1 i -~ prospect
the propositin with the Colnimbia, Bionograph. Commarnce?Oorects of & Fight over

In regard thereto you are advised that we with !
“dmauyun&rmﬁﬁmuwhkhln:sxhﬁou:?d;m;k o ik
In regard to the phonograph, we dre of a contrary opinion. In view of the facts
sabmited we believe that the owner of this phonograph is merely giving the saine
mudlht!nuudmemmm&'duimiodummtmmdo
;:Ilhtb;:umu myhgiﬂ.md_thmdmnu-am to be any element of
i . : bt
#mem“:h mmwmh'vﬂ‘r%mww_ndw_le:‘dn

BOVINE TUBERCULOSIS : aa l.be date r-n-; hearis e SR

the enrollment of a county, no um!:s may be-umvﬁo guef*m::. e petllkm =
) September 28, 1925, Secretary of Agriculture: You have orally reqiiested s to
‘Prepare an opinion upon the question as to whether or not names may be removed
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from Bovine Tuberculosis Eradication petitions after the date of hearing thereon
before the board of supervisors.

Your attention is directed to Section 2684 of the Code of 1924, as amended by
Section 1 of Chapter 54, Acts of the 41st General Assembly, which reads as follows:

“I{, after such published date of hearing, or if no objections are filed to such peti-
tion on or before such date, the petition shall be found sufficient, the board shall
make application to the Secretary of Agriculture for the enrollment of the county
under such plan, The application shall be accompanied by a copy of the petition
and agreements, together with the action of the board thereon, duly certified by
the county auditor. The secretary of agriculture upon receiving the application,
shall enroll the county under such plan.” .

1t will be observed that under the plain provisions of the above statute objections
must be filed on or before the published date of hearing and may not be filed after
such date. In our opinion, this is d inative of the gquestion you have
submitted. After the date on which such hearing is had no objections may be filed
and no names may be removed from the petition. There must be some time when the
limit for removing names has been reached. Some date must be fixed for the
determination of the sufficiency thereof. If after the hearing and before the final
determination thereof, names may be removed, then there would be no finality to
such proceedings and the board might be forced to reconsider their findings as to
the sufficiency thereof before it is finally announced or made of record. Such a
condition would be intolerable and we believe that the legislature did not so con-
template.

We desire to say in conclusion, however, that the board may take time to make a
thorough and complete canvass of said petitions and may remove therefrom any
names that appear on the petitions more than once, and only count such names on
one of such petitions, but that in no other event may names be removed therefrom
after the hearing thereon. If, however, objections filed relate to the signature of
any parties whose names appear on the petition, then the board has the right and it
is its duty to determine the questions raised by such objections and if it concludes
that such names were not properly signed to the petition then they may be removed
by the board; but no objections may be considered by the board that were not
filed on or before the published date of the hearing.

BRIDGE AND CULVERT: If a city of the first class does not control its ows
bridge fund, the Board of Supervisors have authority under the provisions of
Section 4635, Code, 1924, to levy a bridge tax upon the property in the city.
September 28, 1925. County Attorney, Dubuque, Jowa: We wish to acknowledge
receipt of your favor of the 24th req ing our opinion in sut as to whether
wmtheﬂmrdofSumﬂmofDuhmeCwntywuldhuMmlﬂy
ammﬂnpwmlnuhedwdbﬂwu!whddstmdmhutm
under the provisions of Section 4635, Code, 1924. You have informed us that the
dUchubumhqlbdmmwnmhmdy,uw
&kmwhﬁdwhﬂrﬂnmdshuuimm%m
Conﬁmﬂuwmvuuﬁmmlhlehwhouhnmk.uwhhmwﬁl
this department is of the opinion that the Board of Supervisors may levy a county
Hﬂpmwnpmlnhduuimmmmmﬁw
4635, Code, 1924, which in part reads:
"Amnlylm‘d'eandmu:oimmexeﬂﬁveuﬁnsonaﬂ'unw
olhmu.mmpmwm&ﬁummuiuwrmmm
thﬂM'thoﬂwmﬂ&equoﬂdo{wwﬂ

IMPORTANT OPINIONS 171

pot Jevy such a tax upon property within any city of the first o

: ass; sub
the wh‘turc changed the law so that the supervisors could levy this ::;t,mr:rr:]t;
the city did not control their own bridge levy. '

IGHWAYS: In the i i i
ath 2 o mleri“ai I;es;?mml of highways, board of supervisors must move
September 29, 1925. Cownty Attorney, Spirit Lake, low i
’ 5 . a: W -
knowledge receipt ;( your letter of September 12, 1925, snhmittﬁueloﬂ:: dt:p:r:
ment a question relating to the highway laws of the stat uestion submitted, ',
briefly stated, is as follows: < ige -

When the Board of Supervisors improves a high by i
rial such as stone and dirt is placed along the s%ge‘ﬁylhé‘ m:z :y"dtb‘:ag;n??t:;
Supervisors, must this waste material be removed therefrom by the Board of
Mwl or must it be removed by the property owner? o
It is well ntl.led‘ in ::u state that the titles to the highways outside of cities and
G ¢ 3
towns . m’n. in the abutting property owners subject to the easement of the
Dubugue ». Maloney, 9 lowa 450;
ng man tl.b_ﬂrflj,#g ]Wl%: '
itsman v. Green h, 164 1 3
Dovis v, Pickerell, 1%9 Towa cllg: o
Dierksen v, Pahl, 194 lowa 713
The establishment of highways and the improvement of in hi
l certain high i
mdwiv_dy in the Board of. Sliapervimrs. The members thereof d‘egterwu:rr:c“lml::
1o certain supervisory powers in the State Highway Commission, the phml for the
improvement lheno_f. and enter into contracts therefor. The improvement of such
highways not only involves the actual grading thereof, but alsa the removal of an
waste I'nl‘tel:lll that results from such improvement. To make the impmvmen{
complete it is necessary to have such waste material removed from the confines of
;he highway. It is the duty of the board not only to grade but also to do whatever
hrm::l.” to make the improvement complete and to make the highway available
M:: This means not only the traveled part of the road but the entire width
It is, therefore, our opinion that such waste material
e, must be removed
board, and that it is not the duty of the property owner to do so. e

DRAINAGE: Drainage warrants may be outlawed in ten years from the date of

29, 1925. Swuperintendent ing: W i
of August 31, 1925, asking this wﬂf &l:‘“‘m ;h:‘;::u:: .?umr seres
u—muumrdmmmbyﬂ‘l_ Strong, the Cashier of the Peaples State
of Humboldt, Jowa. The letter of Mr. Strong is as follows:

“We are at this time having considerable discussion with our County Boa
with
over the ;‘l.atm ot ?eruin drainage warrants imledrhy the w-:;
which are long past Hh.h s, long past the time when they should have been

5
are of the opinion that these warrants will
ten years from date of issue, or a legal “mnmy mmmth“d gn:"m"”

maintains that while there is a possibili i A
still the moral obligation f“‘.’“c ity of construing the law in this way. there is
wwd?;pndb:gm:hm.'wwm“mwmm“

Section 11007 of the Code, 1924, contains the fon limitat
: of the ‘portion of the statute of
refating to written contracts. This portion of the statute md:aloll:mz g
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“s & Those founded on written contracts, or on judgments of any courts except
those provided for in the next subdivision, and those brought for the recovery of
real property, within ten years.”

The above quoted portion of the statute is identical with the language contained
in the 7th subdivision of Section 3447 of the Code of 1897, the statute which was
in force and effect at the time the warrants referred to in the letter of Mr. Strong
were issued. We are of the opinion that the above portion of the statute applies
to drainage warrants and that the action on such warrants must be brought within
ten years from the date of the jssuance thereof by the county. However, if drain
age warrants have been presented to the county treasurer for payment and payment
refused because of lack of funds, and the warrants are stamped “pot paid for lack
of funds,” the statute of limitations will not run during the period taat the warrams
are not paid for want of funds but will run only after the treasurer issues mnetice
of his intention to pay such warrants as the law provides. When 2 warrant is pre-
sented under such circumstances, the non-payment thereof is not the fault of the
holder of the warrant, and his rights cannot be prejudiced because of the failure
of the treasurer to pay the same on account of the lack of funds. The statute,
however, begins to run as soon as the treasurer issues notice that he will pay the

warrants when presented.

TAXATION: Section 1391 of the Suppl Pr t, 1915, not retrospee-
tive so as to allow collection of penalty and interest on taxes for first four years

September 30, 1925, County Attorney, lowa City, Towa: You have requested the
opinion of this department upon the following statement of facts:

“1 request an opinion from your department concerning  the following question

regarding the collection of penalties on delingiient taxes.
be taxes in guestion became delinquent in the year 1908, and have never yet been
paid, Section 1391 of the 1897 Code Supplement of 1913 pi ovides:

‘No penalty or interest shall be collected upon taxes remaining unpaid four years
or more from the 31st day of December of the year in which the tax books cun
taining the same were first placed in the hands of the County Trzasurer.

This section his been interpreted by the Supreme Court to mean that if the Treas
urer does not collect the interest and penalty within 4 years, that then the interest
and . cannot_thereafter be collected. ~The case of Collins Oil Company vi
Perriene, 176 Northwestern 303, holds that after 4 years the penalty is wnpo? oul,
and the burden is decreased instead of increased.

Hence, if in 1913 the Treasurer had sought to collect this penalty and inlcrenhi:
would have been unsuccessful Section 1391 of the old Code would prevent
from so collecting. This law was amended in 1915 to read as follows:

*‘No penalty or intorest, except for the first 4 years, shall be collected upon taxss
remaining unpaid 4 years or more from the 31st day of December of the year i
which the tax books containing the same were first placed in the hands of the
County Treasurer. * *° y h

This Section appears now as Section 7194 of the 1924 Code. Since 1915 interest
and penalties can be collected for the first 4 years that taxes are delinquent, but 6d
thereafter. Does Section 1391 of the Supplemental Supplement of 1915 A
retroactive effect, so that the interest and penalty for the years 1908, 1908, 1910
and 1911 of this tax can be collected? In case a contest were made on the %
of interest and penalty of this tax, w_ould the Court apply the law that was m b
| 4 years after the tax books containing this tax were first placed in h 2
the County Treasurer, or would the Court a¥ply the law that is now in foee!
In oo.b?gr words, can the interest and penalty for the years 1908-1912 be now @k
_The rule is well settled in this State that statutes will be given a prospective o
struction rather than a. comstruction which will make the statute retrospective i
their effect, and the rule is equally well settled that only in cases where the infen-

1q 1
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tion of the legislature is clear as expressed u
_ pon the face of th i
act be held to be retrospective.  Otherwise, it shall be deemed to :o'mmm?:;“;n‘:ﬂ =
Rartruff v, Kemey, 15 lowa 257, vl
The Section to which you refer, being Secti
g il ol g ion 1391 of the Supplemental Supple-

“No penalty or interest, except for the fi
u,:-, i :x:ﬂ‘nﬁ :n&a’:d four years or rmerr ;::vngotll:e r.ﬁ-’r‘s.d:?a ']:rli hﬁer“:ir:;:rcdofu F:ub:
s 3
";:mmy = 'hnok“ s containing the same were first placed in the hands of
The only change so far as pertinent made b i i
! : s per y the legislature in repeali
m.'" md’ enacting the section just quoted are the words “except f:mengr:‘t‘ef:l =
years” We are of the that this language does not on its face express ¥
intention on the part of thf legislature to make this statute retrospective. It m:n
well be mnstnntd‘u applying to taxes becoming due after the enactment of u:
statute and providing for the collection of interest and penalty for four years there-
after. It does not express an intent to make the provisions for the interest and
penalty for four years am[ly to the taxes which have been delinquent for a periad
of !our_ years or Jonger prior to the enactment of this statute. We do not feel that
the legislature has clearly expressed the intentivn to make the statute retrospective.
Therefore, um_iet the rule of statutory construction we must construe the statute as
mb' u.:mr Il\;i&. lr;;o'l;e t;rfli !he:fm. of the opinion that the interest and penalty
years h and 1911, as set i
& e out in your letter could not Ibe col-
In support of this we call your attention to the fact that i
: t'in the case of Colli
Pﬂ:::fi} 188 lowa, 2?5, the court at page 299, refers to the change in the :::t::e
na - s’ the 36th General Au‘embly. the same being Section 1391 of the Supple-
;: upplement of 1915, I.!ut in no manner applies this statute to the case before
.mu.ri. wg are of §h¢ opinion that had the Supreme Court felt that this section
was retrospective that it would have applied the statute to the case then befare the
court, and held that the statute was controlling of the question involved and that
the interest and pcn_nlly‘mld be collected under the facts submitted. This was not
mwdﬂlhiuknisa fair deduction that the court did not construe the statute
Ay retrospective, and therefore, that the statute had no application to' the case

%Lﬁg nml transfer of money. may not be made from the imanc
September 30, 1925. County Aifor;r; Ottumaa, Towe .
: f ) h ' We have received
hlw'nl’ September 19, 1925, asking this department to prepare in opinion mn’:::
questign which you have stated as follows: '

"I will be pleased to have your opinion on constructi placed
of l.ie'Cuh of 1924 under the Budget Law n:n rthe “lmol‘l:lr?e nmlero“ P
Wmud have been transferred froem one fund to anot as'p'mﬂdcd by
the money so transierred is no longer necessary in the fund from
be ry for the nt transferred from said

he tax for 1& to ﬁ amrot'i.t;w:(i ::e .

" this fund is yet availa d the Boa
T have by resolution and application to tg: ate %a.n Ufreng ked
temporarily to transfer from the State lnunesg‘p‘:hd'o ot 'm




| |
|
|
|

_originally intended by the legislature, which created it, was inten
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General Fund of the county the sum of $15,00000. Section 388 at the close of the
section provides : ‘Provided that it shall not be necessary to return 1o the Emerg,
Fund or to any other fund no longer required any money transferred thereirom gy
any other fund.' This is the part of the section on which I desire your opinios,
whether or not if the money is no longer necessary in the fund from which trans.
ferred, although the fund is not discontinued, it would be necessary for the fund
so transferred to be returned into said fund.”

Section 387 contains the provisions of the T to the per trans.
fer of money from one fund to another when the necessity for maintaining any
fund of the municipality has ceased to exist and a balance remains in said fund
It is apparent that this section does not authorize or warrant the transfer of maney
from the insane fund to the general fund of the county for the reason that the
necessity for the insane fund has not ceased to exist.

Section 388 reads as follows:

“Subject to the provisions of law relating to municipalities, and upon the approwal
of the director, it shall be lawful to transfer money from one fund of a municipality
to another fund thereof, and the certifying board or levying board. as the case may
be, shall provide that money so transferred must be returned to the fund from
which it was transferred as soon as may be, provided that it shall not be necessary
to return to the emergency fund or to any other fund mo longer required, any
moneys transferred therefrom to any other f und.”

We are of the that a per transfer of funds may be made under the
latter section only in the event there is no longer any need for the fund from which
the money was transferred. m

As the insane fund is a permanent fund that is used at all times, we do not be
lieve that a permanent transfer may be made from said fund to the general fund

BOVINE TUBERCULOSIS: The deductions proyided for by the statute should
be from the total appraised value of all of the animals slaughtered and not from
the appraised value of each animal slaughtered.

October 1, 1925. Secretary of Agriculture: We have received your letter of
September 18, 1925, asking this department to prepare an apinion upon the question
which you have stated as follows: ’

“A question on the method of figuring indemnity in the office of the Animal Iy
dustry Division of the State Department of Agniculture has heen br t to the
attention of Dr. J. A. Barger, in charge of the federal co-operative work in Towa
by the U. S. Bureau of Animal Industry, who has submitted the enclosed corre
spondence, which we are forwarding you for your opinion.

The Burean maintains that in case an owner has more than one reactor, each

1 must be d separately—the salvage dedicted and the pro rata five
per cent deduction being made from the remaimng difference, = _

Due to the great mass of claims, which are computed in our office, a simpler
method of calculation has been followed—that of taking the 5% deduction from the
total difference remaining after the deduction of the total salvage from the

mﬂu«l value and then dividing the result three ways—amount to be

State, Federal and loss owner sustains. .

It has been our contention in this method of figuring that the 5% deduction, &8
ded to ‘!C]'Pg

for the ‘free test' and should be taken from the total difference, rather than

dividually.
If Ihebﬁu per cent deduction was not red by our law, the Federal would
a like indemnity as the state, provldmi that the indemnity did not exceed fifty
rs for a pure bred animal or twenty-five dollars for a grade. .
The question involved is merely the difference in methods nfmrfmwﬁnx the 5%
deduction and will vary equally for and against the loss sustained by the owner
case either method is adopted.”
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To place a pmp; ‘E:n;lrutliuu on the present statute we deem it advisable to
comsider a section o ormer statute. We refer to Section 1740-a12, Supplemen
10 the Compiled Code of Iowa, 1923, which reads as follows: s §

#Any owner who shall sign an agreement with the commission of animal health
for testing in any county under the county area plan, whose loss as determined under
the provisions of section seventeen hundred forty of this supplement shall be five

cent or less of the total apgmud value of the omimals tested, shall, in con-

jon of the free test as herein provided, be considered to have waived all claims

1o indemnity as provided in such section and any owner, where the loss shall

exceed five per cent of the approised value of his animals tested, shall first deduct

the said five gléf cent in consideration of such free-test and shall then reccive in-

demmuity for the excess of such loss as provided in section seventeen hundred forty
of this supplement.

Section 2671 of the Code of 1924, as amended by Chapter 55 of the Laws of the
41t General Assembly, reads as follows:

“When breeding animals are slawghtered following any test there shall
ducted from their appraised value the proceeds ircl:r‘;a the sale of salvage, "
breeding animals are slaughtered following a first test under this chapter, there shall
also be deducted five per cent of the approised value of the breeding amimals tested.
The owner shall be paid by the state one-third of the sum remaining after the
shove deductions are made,

The state shall in no case to such owner a sum in
any registered pure bred mim or twenty-five dollars for':;;”ggfij itgi'::}]:u 4

It will be observed that the former section contains the ph “total appraised
value of the animals tested” and “the appraised value of his animals tested.” The
fatter section contains the phrases “breeding animals are slaughtered,” “their ap-
praised value" and “there shall also be deducted five per cent of the appraised value
of the breeding animals tested.” Tt will be observed that in both sections the word
sanimals” is used. The statute does not provide that the deduction shall be made
from the appraised value of an animal or breeding animal, but the plural thereof
is used in both sections. We believe this manifests an intention on the part of the
legislature that the deduction should be from the total appraised value of all of
the animals that are slaughtered, and not from the appraised value of cach animal

slaughtered. Considering the language used, we can see no escape from this con-

VENEREAL %SEASE: Should return to the institution any dpemn released
] it

even is released i that cur
-w?khhnwhen it muﬂatm i’snmwﬁr:l‘;mmd:m &
October 1, 1925, Jowa State Board of Porole: This department is in receipt of
your letter dated September 30, 1925, which letter for convenience we quote at
fength. It is in words as follows:

"On December 22, 1924, Lorain Siberli inmate of the Women's Reforma

s R oy v i o e bk Shing, O B
) 3 owa. is was

t‘nunl":io had charge of the Institution and the par:linz oﬁlu inmates at Ih:!

ime she was released from the prison, on parole, she was afflicted with
d it, was granted upon the promise
at Waterloo to take treatments




i Y W — W P

176 REPORT OF THE ATTORNEY GENERAL

man test and this was requested and after some time, she finally had this Wasser.
man test made and the result was Positive 4 plus with Reaction.

The situation now, that confromts this department is whether or not this Bagry
should permit this woman to remain out on parole with such a condition which of
course is absolutely against the law, that no one has a ri?hl to release a person
afflicted with Venereal Disease in a communicable stage, Of course, the other a
Enums itself that she has not violated any rule of the Board hid down 1ung
y the Board of Control who made this parole, and the Board of Parole is reluctam
1o take action in the case because of the fact that it was pot a parole that was made
by this Department.

Of course, this Department will not certify her to the Governor for a final releas
with l{::se conditions existing and she would be entitled to a discharge nem

2

I am in charge of this work, and I am interested to know what should be doge

and I therefore, request an opinion from your department as to the law of this case™

You are advised that in my opinion the Board of Parole should take steps
once to see that this woman is returned to the institution or other steps taken &
protect the public of this state. There is no doubt as to the authority of the Board
of Parole under such circumstances.

COUNTY ATTORNEY: County attorncy allowed reasonable expenses for we
of his car when attending preliminary hearings in other towns than county seat
Octaber 1, 1925, County Attorncy, Knoxville, Jowa: This department is in re

ceipt of your letter dated September 30, 1925, which letter for convenience we quote

at length, It'is in words as follows:

“Calling your attention to Sec. 5228, Code of 1924.
1 wish would write and tell what charges a County Attorney can make when
he furnishes his own ear in attending on preliminary hearings at towns other than
the. County seat, What is your construction of the statute as to what shall be
included in the expense account, - " A\
indly let me hear from you at your earliest convenience, and oblige.”
You are advised that you are entitled to your reasonable expense in attending
hearings at towns other than the county seat. If you use your own car, then you are |
entitled to the bl I f, that is, a reasonable charge for the ue

of your car. : -
You should file your bill with the Board which in the ultimate is to-determine

upon the amount to be allowed.

BOARD OF SUPERVISORS: Boards of Supervisors have authority to desiguate
a depository for public funds coming into the hands of the county treasurer and
the amount thereof. The amount may be fixed by basing it upon the capital of
the bank, together with other matters. They do not have authority to compel the
county treasurer to make withdrawals from banks previously MW t
as legal depositories. The manner in which funds thus deposited may be
d i lled by the under the direction of the county treasurer,

not the“B:nrd of Supervisors,

October 1, 1925. County Attorney, Esthersille, loun: We wish to acknowledge
receipt of your favor requesting the opinion of this department on the followis
proposition :

. Does the Board of Supervisors have any authority to direct the deposit of
- County Treas in any other manner than to | ate
?gd.ﬁx the tzuximu:tr:‘rm:mm wyll's_ch may be deposited inmukm
Is a direction by the Board of Supervisors that d of the ‘lg
; hdepu%m banks be pro-rated according to capital and surplus, Binding.
the County Treasurer? it wit]

-
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1 Does the Board of Supervisors have authority to direct a County Treasurer
to withdraw funds from one or more depository banks and deposit them in one or
more other depository banks? J

4, Is a direction by the Board of Supervisors through a resolution that officers
of banks shall refuse to cash checks or orders of a County Treasurer upon County
funds in such bank, binding upon either the officers of the bank or the County
Treasurer >

In considering the question submitted by you, consideration should be given to the

isions of the statute concerning the duties of the county treasurer as found
in sections 5156 to 5169, Code, 1924. An examination thereof will show that the
county treasurer is responsible for all public funds and moneys received by him in
mis official capacity. He is required to charge himself with funds collected and
credit himself with disbursements made. He is required to account to the Treasurer
of State for state funds, and upon the presentation of a proper warrant drawn by
the anditor of the county to pay the amount thereof, or to endorse the payment
made thereon or that it is not paid for want of funds.

It is provided in Section 7404, Code, 1924:

“The county treasurer shall, with the approval of the Board of S i
1o place of deposit, by resolution entered of record, deposit .sme? m:':';,' ‘?.,’L“o{h::
fonds in bank or banks in the state to an amount fixed by such resolution at
interest at the rate of at least 214 rer cent per annum on ninet cent of the
daily balances payable at the end of each month, all of which | accrue to the
benefit of the general county fund.”

It is apparent, therefore, that the county treasurer who is charged with the care
and custody of public funds may deposit such funds in depository banks with the
approval of the Board of Supervisors. This approval is as to the place of deposit
and to the amount which may be deposited in such bank. There are many things
which may be considered by the Board of Supervisors in selecting the depository.
We believe it is proper that they should ider the capital and surplus of the
proposed depository as well as other matters that determine whether or not the bank
in question would be a safe and suitable depository for public funds. It is not
necessary that the supervisors fix a definite certain amount in their resolution. They
may fix the amount of the deposit by providiog that it be in proportion to the eapital
and surplus of the proposed depository. The resolution should definitely designate
the proposed depository and the amount which may be deposited therein, fixing the
amount at so many dollars or fixing it in an amount determined by the capital and

thus fixed would be at his own peril. 3

The statute does not give the Board of Supervisors authority to compel the

county treasurer to make withdrawals from the banks designated as depository
and deposit such funds in other designated depositories. The only authority
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checks or orders of the treasurer properly drawn upon such funds.
which funds so deposited may, be withdriwa it controlled by the
the direction of the county treasurer and not the Board of
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October 1, 1925, Secretary of Agriculture: You have requested the opinion of
this department upon the following submitted statement of facts:

“The question has arisen whether it is possible for hotels to make a change iq
their rates of rooms without a sixty days’ notice with the Department oi A
ture—the change in rates being made for the reason that meals are to be i ]
In other words, can the hotel change from European to American plan withom 3
sixty day notice?

The Julien Dubuque Hotel has requested permission to change their rates
include meals—which will mean a three dollar raise, per room Thg do not
to wait the sixty day time—consequently, your opinion is requested.

We refer you to Section 2841 of the Code, 1924, which reads as follows:

“A complete list of rooms by number, together with the number of the floor and
the rate per diem per person for each room, shall be kept continnously and enn
spicuously posted on the wall near the office in the lobby of every ho!J in such 2
way as to be accessible to the public without request to the management. The
rate per diem per person for each room shall also be posted in the same manner m
the respective rooms. No greater charge than the one thus posted shall be made

Section 2842 provides as follows:

“The rate posted under the preceding section shall not be increased until sixty
days’ notice of the proposed increase has been given to the department.”

You will note that Section 2842 provides that the rate per room as required
to be posted under Section 2841 shall not be increased without a sixty day notice
as provided by Section 2842, We think it is clear that the rate to be paid per room
is being increased under the facts submitted in your letter. We believe that it is
immaterial that this increase is due to the fact that the hotel is undergoing a change
from the European plan to the American plan, and that the increase is to cover
the cost of meals. The statute contemplates a posting of notice for an increase in
rates, and we think that any increase, regardless of the cause for such increase, fs
an increase within the purview of the statute, and that when a hotel undertakes to
raise its rates for any purpose that they must publish a notice thereof for a peried
of sixty days as prescribed by Section 2842.

VETERINARIAN: The facts in each particular case must determine whether or
not a person who sells patent medicine or drugs for animal ailments or diseases s
ged in the practice of veterinary medicine or not. If the services are gm-

tous he is not engaged in this practice, _
Oct. 5, 1925, Secretary of Agriculture: We wish to acknowledge receipt of your
favor of the 23d requesting our opinion upon the following propositions: .
“]. What authority under th[e Towa laws have :;t:mn{r agents fquemii g

handli ti r without profit, of commercial

wing ?}?faf-rtﬁm P P ihat of their office force witich 14 paid for from public funds
n part?" . -

Can person not qualified under the Iowa laws to practice veterinary me
:iu.ldmini.:i{ruuta;nu.wmimhmnﬁdjm of drugs which he has sold asd
for which he has received a commission? In other does the _niﬁ
nialbntonltlt\ﬂeafﬂferurviﬂ:_siflhepuﬂrn!dm isters the p .
Ammhtmﬁutqmsﬂouurefermtom_eoﬁnlono!thhw
given to your predecessor in office, Honorable R. W. Cassady, dated May 20, 1924
“This opinion, we believe, answers the first proposition. -
Concerning the second question submitted, you have stated the facts to be that
peddlers or vendors plying their trade in this state sell patent medicines or drags
which are represented to cure certain animal ailments and diseases; that upom e
sale of these medicines or drugs the vendor administers them to the animal. Wi
believe that the question is purely one of fact. ) vty
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Section 2764, Code, 1924, defines what persons shall be considered to be engaged
in the practice of veterinary medicine. Paragraphs 2 and 3 thereof provide as
follows:

=2 Persons who profess to be veterinarians, or who profess to assume the
duties incident to the practice of veterinary medicine.

#3  Persons who make a practice of prescribing or who prescribe and furnish
medicime for the ailments of animals.

Section 2765, Code, 1924, defines what persons are not engaged in the practice of
yeterinary medicine. Paragraph 3 thereof provides:

“Persons who treat diseased or injured animals gratuitously,”

Section 2766, Code, 1924, requires that a person engaged in the practice of veter-
inary medicine shall first procure a license; a fee for the license is subsequently

ided and a penalty for failure to procure the license.

1f the facts, therefore, disclose that the person is in fact receiving compensation
for administering the drug or treatment, even though the charge purports to be only
for the drug or medicine administered, then he would be engaged in the practice
of veterinary medicine. If, however, the facts show that he does not receive any

jon for the treatment, but is in fact treating the diseased or injured animal

usly, then he would not be engaged in the practice of veterinary medicine and

no license would be required. The facts in each particular case would control and

must be first determined before it can be definitely ascertained whether or not the
person is in fact engaged in the practice of veterinary medicine.

GAME WARDEN: The deputy or assistant game warden is entitled to be paid
the same fees as any peace officer in the service of warrants. The amount thereof
it fixed by statute, and when paid to the justice of the peace may be remitted by
him directly to the assistant or deputy game warden.  When remitted to the county
Areasurer, the Board of Supeivisors should direct such fees to be paid to the
assistant or deputy game warden upon filing a proper claim. :

October 3, 1925. State Game Warden: We wish to acknowledge receipt of your
favor of the 23d ult. requesting our opinion on the following proposition :

1, Should a justice of the peace turn over to the deputy game warden the fees
due him when the costs are paid, or must the justice remit the costs to the county
 that l;te board of supervisors can pass upon claims for fees by the deputy

2 In cases where the defendant isumblew?u.i‘ﬁmuul costs assessed and is

itted to jail, must the county pay the-fees o deputy game warden?

3. What can be done when a justice has collected fees for depnt!-um warden

and remitted same to_county, and the board of supervisors has refused to allow claim

for the warden fees?”

Section 1713, Code, 1924, provides in part as follows:

“Assistant and deput; ’rme wardens may arrest without warrant any person vio-
Wﬁ_emidm'ff is chapter. They may serve and execute any warrant or
process by any court in enforcing said provisions, in the same manncr as any
! wmmemm_muw‘mmmmunun
mlul’w. e 4

Section 1717, Code, 1924, provides in substance that the assistant and deputy game

wardens shall pay to the State game warden on cerfain dates—
“all license fees, penalties, and forfeitures from other sources, * * * shall con-
stitute the state fish and game protection fund, which shall be kmtgrrau by the
con-

treasurer, and out of which shall be paid the
S e i, 3 et o B ot 0 A
3 ,!..,a.nggl!" necessary for the enf, t of the provisions of this

|
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Section 13405, Code, 1924, enumerates what are “peace officers,” and inclyge
sheriffs, constables,  marshals and policemen, special agents of the Depnnm‘
Justice, and such other persons as may be otherwise designated by law.

We assume that the fees in criminal cases concerning which there is some gues.
tion, are earned by assistant and deputy game wardens when acting in the
of a constable from the office of a justice of the peace. This being true, the fey
that may be charged are fixed by the provisions of Section 10637, Code, 1924, 304
may not be any other amount.

Under the statutes hereinbefore referred to, it is clear that an assistant or
game warden serving a warrant or process from the office of the justice of the
peace is entitled to reecive the same fees for this work as the constable, which fi
is fixed and determined by the statute. If the fees are actually earned and subge
quently paid to the justice of the peace, we are of the opinion that the justice may
properly turn over to the assistant or deputy game warden such fees as are legally
due him. v

Section 10638, Code, 1924, provides:

“The fees contemplated in the two preceding sections, in criminal cases, shall I
audited and paid out of the county treasury in any case where the prosecution faily
or where such fees cannot be made from the person liable to pay the same, the fach
being certified by the justice and verified hy affidavir.”

Phis section clearly answers your second question. If the defendant is unalle
to pay the costs and is committed to jail, where these facts are certified by the
justice and verified by affidavit, they are to be paid out of the county treasury.

When fees have been paid to the justice of the peace, which are in fact due the
assistant or deputy game warden, and the justice remits these fees to the county
it is the duty of the Board of Supervisors upon a claim properly presented and
verified, 1o order them paid to the assistant or deputy warden. We do not beliew |
there will be any controversy concerning the payment of such fees upon a proper
showing to the supervisors. If there is any difficulty in this matter, we would
suggest that the county attorney of the county involved be consulted and requested
to advise the Board of Supervisors as to their duty in the matter. )

BOARD OF SUPERVISORS: The Board of Supervisors should designate de
positories for public funds and the maximum amount which may be depositel
therein, complying with the provisions of Chapter 173, Laws of the 4lst GA
This does not prohibit them from accepting additional security. |
October 6, 1925. County Attorney, Burlington, Iowa: We wish ta acknowledge

receipt of your favor of the first requesting our opinion upon the following propos

tion: !

“Does Chapter 173 (Laws of the 41st General Assembly) give the treasurer of

these various organizations an election, or are they compelled to follow this chapter!
The provisions of the chapter referred to by you have been co-ordinated with the

provisions of the law as contained in the Code of 1924, concerning the deposit af

public funds by the treasurers of counties, cities, and other municipalities, It B,

therefore, the duty of the board of supervisors, concerning whom you especially

inquire, to follow the provisions of Chapter 173, supra. The fact that they foflw
the provisions of this chapter does not prohibit them from accepting or requiring.

additional security by way of depository bonds, L
Under the provisions of the chapter in question, we are of the opinion Mﬂ

minmburﬁsnpmthgdumidﬁliﬁudnmthauumﬂ ;

lawfully disregard the provisions of this chapter. l
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In the event tha: ‘tbc_protisioua of Chapter 173 are not taken advantage of, the
county of municipality is not released from Lability for the payment of the interest
therein diverted.

('?1;1::; Hm%?&:_TAL: The county cannot sell or lease to a private organization

October 6, 1925. County Attorney, Boone, lowa: We wish to acknowledge re-
ceipt of your favor of the 25th ultimo requesting our opinion in substance upon the
following proposition:

L g o g e s, oy oSty g g by
ture of an T insurance pai i 1t 05
in suitable condition for use. The replacementp:il :: :i the {.’L,iﬁmﬁuh t:fwh&lsltl‘.l‘}l
However, the approximate sale value is about $25000.00, The hospital has been
operated at an annual loss of approximately $1 .06&00 to the county. It is now

by the Swedish Lutheran Church to take over the hospital, tear down
the old building and replace it with a pew fire proof structure to be operated by
them as 2 public hospital, provided the county will transfer to them the haspital
building and grounds and the insurance money of $20,000.00 cdllected after the fire,
You inquire whether the Board of Supervisors have ‘authority to deed the hospital
o ‘“139 q,u;srt:’n “:dn tt.l-:n S\uedt:LI.:utherln Church or to lease the premises to
: over insurance money 1 i i .
ing and 0P of the h al. by this plisis- Jatt;n. consideration (ur. the re
. Chapter 269 of the Code, 1924, provides for the establishment of a county hospital
and defines the powers and duties of the hospital trustees. Nowhere in the provi-
sions of this d:alpt:r. or clsewhere in the Code, is there authority granted to the
Board of Supervisors to lease a county hospital for any period of years.
_ Chapter 254 of the Code, 1924, defining the powers and duties of the Board of
Supervisors, in an.gnph 13, Section 5130, contains this provision: “When any
real estate, buildings, or a_ther property are no longer needed for the purpose for
which the same were acquired by the county, to sell the same at a fair valuation.”
In no other place is t!:ere any provision which might in the slightest indicate that
the Board of Supervisors had authority to dispese of this property, Under the
facts stated by you, we are of the opinion that although the transaction in question
might seem profitable to the county, the Board of Supervisors would not have
M, under the provisions of the statute just quoted, to sell the property to
the Swedish Lutheran Church, or any. other organization. The supervisors would
elearly not have authority to turn over the insurance money amounting to $20,000.00,
collected by the county, to the organization in question, or any other organization,
mmmua whole, this department is of the opinion that
the plan proposed cannot be legally carried out. |
BOARD OF SUPERVISORS: The Board of Supervisors have authori
; 2 03 ) " authority t

M’dﬂdl uuua:y%’mul help as may be required in rhe_e?)mtucl ﬁf’ thg

affairs of the county. " They cannot delegate to this employe, however, any of the

:l:;w '231""" by statute. Nm'z.‘ar can they delegate any discretion

mplng. -mlﬁ!_on called a purc i i

secords in the auditor's office or with the duﬂungf the ;_ndiuu" il 3
: Om 7, 1925. - Auditor of Stete;: We wish to acknowledge receipt of your

vor ) g o 10l sul as to whether or nat a
Board of S have authority to employ what is called a purchasing agent,
and pay such agent for his services. You further inquire that providing the pur-
Wﬁﬂu agent m.:* be legally employed by the supervisars, whether or not this

i Bis, work can, insericee,with, the dafiea of the comty, anditor 1y kedping
bids and files of the Board of Supervisors in his oa‘i&.'s:fur:ﬂﬁn'h
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the office of the county auditor. We understand that the purchasing agent attengy
to the procurement of bids, purchasing supplies and other matters of a simik
nature.

Section 5130, Code, 1924, enumerates the general powers of the Board of sw
visors. Paragraph 6 thereof is as follows: :

“To represent each county and have the care and management of the property anj
business thereof in all cases where no other provision is made.”

Nowhere in the statutes are there any provisions referring to what may §
termed “a purehasing agent.” The duties which it is proposed to entrust to thy
employe must be purely clerical and ministerial. He cannot exercise any discretisy
in the acceptance of bids or in the purchase of material and supplies. The Board g
Supervisors are charged with the duty and responsibility of letting contracts amf
purchasing supplies and materials. They cannot delegate any discretion that h
have in such matters. The Board does have authority to employ such clerical
or assistance as may be necessary to properly manage and conduct the
business. If it is necessary and expedient to employ someone to attend to the detally
of securing bids for material and supplies and matters of this nature,—that i i
look after the clerical work incident thereto, the Board may employ such a person
The Board, however, are responsible at all times for the full performance of fhe
duties imposed upon them by statute, and must purchase supplies, let contracs anf
receive bids as a Board, They cannot delegate the discretion and desponsibility
which the law thus imposes upon them. ]

Section 5141, Code, 1924, concerning the duties of the county auditor, provides jn
substance that the aunditor shall keep all records and proceedings of the Board,
preserve and file all accounts acted upon by them. - The auditor is required fo kegy
proper books for this purpose, and iv charged with the legal custody and preserm
tion of the records and files enumerated in Chapter 255, Code, 1924 We are of e
opinion that the purchasing agent cannot interfere with the auaditor in the per-
formance of any duties imposed upon the latter by statute. - o

LIBRARIES: Library Board may borrow money or issue warrants for the oot
of equipping the library for heating purposes provided such loans or warranh
are not in excess of the estimated levied revenue for the fund. bl
October 9, 1925, Library Commission: We have received your letter of Octiet

2, 1925, enclosing a letter from Isabella Powers, Librarian at New Hampton, lows,

in' which Miss Powers asks you to secure an opinion from this department. The

letter of Miss Powers is too lengthy to set forth in this opinion, but we gather from
the contents thereof that the city of New Hampton is without funds with wihich @

hest the Library bullding. =~ - - oo
Subdivisions 19, 20 and 21 of Section 6211, as amended, provides for m*

ment of three library taxes, as follows: -
(1) library maintenance fund not exceeding five mills;

(2) library building fund not exceeding three mills; and

(3) library contract fund not exceeding one mill. : I y

The cost of equipping the library building for heating' purposes should be paid
ottt of the library building fund. The cost of the heat, however, should be
out of the maintenance fund. -

Section empowers municipalities to make loans, or issue warrants, in a8
ticipation of its revenues for the fiscal year in which such loans are
or warrants issued, but the aggregate amount of such loans and warrants

fr=2t |
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exceed the estimated revenue of such corporation for the fund or purpose for which
hwmtobem]hﬂodimsmhﬁualm.

We are of the opinion that the library board may borrow money or issue warrants
for the cost of equipping the library for heating purposes, provided such loans or
warrants issued are not in excess of the estimated levied revenue of such cor-

son for the fund from which said loans or warrants are paid. If this cannot
be done within the limit specified, then we know of no way that such equipment

may be

GASOLINE TAX: (1) Reimbursement of the license fee purchased for cooking
and lighting purposes must be made to the ultimate consumer and not the retailer.
2) Reimbursement of the fee paid should not be made to individuals operating
&dr own tractors in grading or maintaining public highways.
October 9, 1925. Treaswrer of State: We desire to acknowledge receipt of your

Jetter of October 2, 1925, submitting to this department the following two inquiries:

(1) Whether or not reimbursement of the license fee paid on gasoline purchased
should be made to retailers of ?a.soline used only for cooking and lLighting pur-
poses and on whdlhtlle ilm ee has not been collected by the dealer from the
or user thereof.

athdherornot." of the li

:

T t fees paid on gasoline purchased

be made to individuals operating their own tractors, or other motor vehicles,
in grading or maintaining public highways in the state, or streets of cities and
owns therein.

The section of the statute providing for refunding of the fee paid on gasoline
under certain conditions is Section 8 of Chapter 6, Laws of the 41st General As-
sembly. The part thereof which is material in the solution of the questions you
‘have submitted reads as follows:

“Any person who shall buy or use any gasoline for the purpose of operating or

ing stationary gas engines, tractors uscd for icultural purposes, motor

or aircraft, motor vehicles, trucks and tractors d and op i

by the state of Iowa, or by a municipality for municipal purposes within the state,
or who shall purchase or use ;Eﬂ.ﬁo“m for cleaning or dyeing, or for any other

cmmercial use except for pr motor in whole or in part
?:u&emﬁxhlsh_ of the state or upon the streets of any cily or town in
state, shall be reimbursed and repaid the amount bf such license fee paid by

pr g to tr of state a statement ie the

invoices showing such purchase which statement shall set forth the total
amount of gasoline so pu and used by such consumer other than for pro-
pelling motor vehicles operated or intended to be mnted in whole or in part upon
z the public highways of this state or upon streets of any city or town of
state and the treasurer of state, shall, upon the n of such invoice,
cause to be "ﬂ:ﬁ from the funds operated by the license fee collected on the use

of gasoline as herein provided, the amount of such license fee paid by such consumer
nt_ualiu: s.ud for purposes other than propelling motor vehicles as hereinbefore

For the purpose of ascertaining just what is covered by the provisions of the
satute just quoted, we shall amalyze its provisions. Reimbursement thercof shall
; 1 person buys or uses gasoline for the following purposes: (1)
Operating or propelling stationary gas engines; (2) tractors used for agricultural
porposes; (3) used in motor boats; (4) airplane or aircraft; (5) motor vehicles;
{6) trucks and tractors owned and operated by the State of Towa, or by a munic-
fality for municipal purposes within the state; (7) gas used for cleaning or dyeing;
for any other commercial use except for propelling motor vehicles operated in
or in part upon the public highways of the state or upon the streets of any
or town in the state. .

]
:
2

Etg
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It is apparent that in solving the first question you have submitted, we
eliminate all of the above uses of gasoline with the possible exception of 'llleﬁ
one. Manifestly, gasoline used for cooking and lighting purposes does nog otme
within the meaning of the pl “gasoline for cleaning or dyeing.” Does gagilp
used for cooking and lighting purposes come within the designation of “oow
use? If the gasoline sold is used for cooking or lighting in a hotel, cafe or fa
taurant, it would clearly come within the definition of this term. We are alsa of i
opinion that gasoline used for cooking and lighting purposes in the home also wogy
come within the meaning of this term.

However, the amount paid as tax on gasoline should be refunded not to the o
tailer but to the ultimate user or consumer. - As the tax was not paid to the retail
by the unitimate , such is not entitled to the repayment of -
part of the amount paid by him to the retailer,

IL

The solution of your second question depends upon the meaning of the pheg
“motor vehicles, trucks and tractors owned and operated by the State of lowa, o
by a municipality for municipal purposes within the State,”.

It will be observed that the above phrase relates to trucks and tractors owmd
and operated by the state, or by a municipality for municipal purposes within
state. The right to reimbursement does not attach to one who has a contract with
the state or a municipality under the terms of which the contractor agrees to periors
certain services or to erect a structure for either the state or a municipality, The
right merely attaches to the state or to one of its subdivisions. To apply the pes
visions of the above quoted portion of the statute to a contractor, for the st
or a municipality, would have the effect of writing into the statute something that
is not there by reasonable inference and conclusion from the language used.

We are, therefore, of the opinion that your second guestion must be answered &
the negative.

WAREHOUSE RECEIPTS: Warchouse certificates or receipts issued undy
Chapter 427 are Warehouse Receipts within the meaning of subdivision 4, S«
tion 8352, e
October 13, 1925. Secretary of Agriculture: We desire to mm@

of your letter of October 9, 1925, submitting the following inquiry to this ﬁ

ment :

“Your opinion is rec1uuled as to whether the ‘certificate’ issued under Chag
', Code of 1 cular reference being made to the last paragraph of
gﬁl isa :nrehﬁum::cdpt within the meaning of sub-section 4, Section B352,

of 1924
Chapter 427, referted to in your letter, contains the statute relating to unboniel

agricultural warehouses. The solution of the guestion you have submitted wi

require consideration of a very small portion of the statute. -~

Section 9752 contains the definitions of various terms used in the statute,
word “certificate” is twice defined therein, as follows:

“The word ‘certificate’ shall refer to any certificate or receipt evide
storage ;o aige u:ukr elhia provisions of 'th'g chapter, and ary rules or
promulgated thereunder.” :
“Where the word ‘certificate’ is used in this chapter, it shall be construed
used in the same connection as the word ‘receipt’ is used in the uniform ware
act.” O —
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Turning to the dnpte_r on Warehouse Receipts Law (425) we find that Section
9662 contains the provisions governing the form of receipt and the essential terms
thereunder. It reads as follows:

W receipts need not be in any particular form, but every such receipt
must embody within its written or printed terms:

1. The location of the waret where the goods are stored;

2 The date of issue of the receipt;

3, The consecutive number of the receipt;

4 A statement whether the goods received will be delivered to the bearer, to a
specified person, o to a specified person or his order;

The rate of st charges;
';" A description of lﬁ: goods or of the packages containing them;
7. i ¢ of the wareh which may be made by his authorized
agent

1§ the receipt is issued for goods of which the warehouseman is owner, either
or jointly or in common with others, the fact of such ownership; and
A t of the amo of advances imade and of liabilities incurred for
which the warchouseman claims a lien. If the precise amount of such advances
made or of such liabilities inturred is, at the time of the issue of the receipt, un-
known to the warchouseman or to his agent who issues it, a statement of the fact
advances have been made or Habilities incurred and the purpose thercof is

sufficient. & =

A warchouseman shall be liable to _ari{e person injured therchy, for all damages
cansed by the omission from a negotiable receipt of any of the terms hercin re-
quired.”

7

H

Therefore, the word “certificate,” as used in Chapter 427, refers to any certificate
or receipt evidencing the storage of grain under the provisions of said chapter, and
i§ essentially the same as the receipt described in Section 9662,

Having determined the nature and effect of warehouse receipts or certificates,
we now turn to Section 8352 of the Code of 1924, for the solution of the problem
you have submitted,

Section 8352 reads, in part, as follows:

“The provisions of the last ﬁrcocdin? section shall not apply :

4. To liabilities incurred through federal imtermediate credit banks organized
under the provisions of the act of Congress of March 4, 1923, known as the Agri-
cultural Edndit Act of 1923, rlgh:'in?. to aqrciuciullumral :;d:diis, wheuh.;lu?h liahilities
are secu W use recei T Tl tn chatte] mo
dlhenad:"‘y pts for ag products or rigages

The section from which the above quotation is taken is a part of the statute
relating to corporations for pecuniary profit. The section just preceding contains
the provisions of the statute requiring corporations to fix in their articles of incor-
poration the highest of indebtedness or liability to which the corporation
may at any time be subject, which, in no case, with cerfain exceptions, shall
exeeed two-thirds of the capital stock thereof,

It is manifest that, in answering your interrogatory, we must consider what is
meant by the phrase “when such liabilities are secured by warehouse receipts for

; products.” We are of the opinion that the definition of “warchouse
receipts or certificates” as found in Section 9752, when read in connection with
Section 9662, is broad enough to bring tMe same within the provisions of sub-
division 4, of Section 8352,

%--nwomoitheqﬂuimthnn:&m certificates or receipts issued
nder the provisions of Chapter 427 are warehouse receipts within the meaning of
4, Section 8352, and that they clearly come within the provisions thereof.
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SMALL LOAN BANKS: Opinion construing the provisions of certain notes sy
mortgages used by banks engaged in small loan business. Also holding tha
is lawful to include the provisions for statutory attorney’s fees in such A
that it is unlawful to include a stipulation authorizing the mortgagor to
exceeding ten per cent of the borrower’s wages. Neither is it lawiul to provige
for the collection of 34 % a month upon interest and expense incurred in uﬁh
the collection. The mortgage may provide that the mortgagee may take possessioe
of the chattels without court proceedings and sell the same upon notice and sl
A judgment merges the obligation or indebtedness and draws interest as oy
vided under Section 9405, Code, 1924. Telegraph and telephone calls are oq
legitimate charges that can be made against the borrower.

October 17, 1925. Superintendent of Banking: We wish to acknowledge recey
of your favor of the 11th ult.,, requesting our opinion upon the following propositios,
to-wit:

“. The instrument numbered 1 contains divisions at “A" and “B" as to i
legality of which [ shall be pleased to have your inion. .

“2 "The instrument numbered 2 at “A” provides for interest at 34% per mosth
in case the proceeds of a sale of a collateral note “shall not cover the pri
interest and said expenses”. May interest at 3%5% per month be received uponas
sum not provided for in the original contract?

“3 This is a chattel mortgage in use by the various branches of the Benefigd
Loan Society. Please refer to the portions marked at A and B in red, and let m
know whether these provisions are e A

“4  May a judgment rendered for money due on a 314% note carry the san
rate of interest or must it conform to Section 9405 of the Code of ?m? E
rendition of judgment cancel the note sued upon? d

“5. A loan company specializing in loans to teachers in this state and in min
distant states, such loans being secured upon salary assignments of the borrowen
makes much use of the telegraph and long distance telephone in collecting i
and principal installments, charging the telegraph and telephone fees to ﬂm
rower, T this a violation of Section 9422 of the Small Loan Act?” d

The instrument referred to in your first g jon is a combination note udm
mortgage. The provisions marked “A" and “B", that you guestion, are as follows:
Division “A" appears in the promissory note, and reads:

“Should this note not be paid when due, the makers and endorsers agree o
:II costs of presentation and collection of the same, including plaintiff’s unna
ces.” \

This is the ordinary provision ¢ d in promissory notes g 1y, The prés-
visions of Section 2492, Code, 1924, limiting the charges that may be made in add:
tion to the interest charge upon loans of this nature, does not contemplate
expense of suit for the collection of the obligation, but refers to the charges
may be made in connection with the making of the loan and taking of
Section 11644, Code, 1924, authorizes the assessment of an attorney fee in favor o
the plaintifi’s attorney when suit is started for the collection of a promissory ol
provided the note contains an agreement fo pay such a fee. The sentence referttd
to by you is in compliance with the statutory provisions last referred 1o, and
think is a legal charge. y

That part of the instrument referred to, marked “B", js contained in the chitd
mortgage and reads as follows: N e

“And in_addition thereto the said smortgagors or either of them, speci
authorize the said G y Loan Comp mmﬂmmﬁ_wq—;
due or which may hereafter become due, for work and labor 4
may hereafter be performed and said mortgagors or cither of them hereby
dﬁullcy authorize their employer or employers whoever they may - pay |

waranty Loan Company the amount of money due the said
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or any part thereof and it is further agreed that ipt b i
anty Loan Cl?mp:my to such employer or emplo}%rs shall h:wmgt;p:ages?::'cfl::&
effiect as if given by l.hc'nld mortgagors or either of them, and shall forever fore-
close said mmag::s r;:hu against said employer or loyers to the of
0 et PRt r or employ
id ,ﬁg g e w‘:tpgors owe the said Guaranty Loan Company the
The provision just quoted is unlimited and would on its face authorize the em-
ployer to. pay unf mortgagee all of the wages or salary which might be due the
mortgagor. Section %428, Code, 1924, places a limit that may be collected under
assignment a{. wages at a sum not uo‘rtd‘mg ten per cent of the borrower's salary,
wages, ¢ or other ¢ P for services. The stipulation anthorizing
2 collection of an amount exceeding the ten per cent referred to would be unlawful.
The instrument referred to in your second question is a combination note and
mortgage. The part marked “A", concerning which you inquire, reads as follows:
“% ¢ ¢ and in case the said proceeds shall not cover the principal, i d
the undersigned promise to the i i ety sfier b
sale, with interest thereon at 34 per ::mp;e’r w::hl?gmcy g e Mo
This provision, if legal, would authorize the charge and collection of 314 per cent
per mﬁ;, not ‘onlg upon the principal sum borrowed, but upon interest and ex-
penses which might be incurred in making the collection. Section 9420, Code, 1924
providing for the rate of interest upon loans of this e, reads as follows: - 3
“Every person, co-partnership and corporation licensed hereunder may loan any

sum of money. not exceeding in amount the sum of $300.00, and
tract for and receive thereon interest at a rate not to exceed :ﬁ“wﬁiz}?'ﬁnw

Section M21, Code, 1924, provides:
M'Imm gr]:l': c:l:.t“be payable in advance nor compounded, and shall be computed

Section ™23, Code, 1924, provides that a loan made in violation of the provisi
ra. the sections last quoted shall be forfeited, and the licensee’s have no :igl;:t :: '::l?-

We are of the opinion that under the provisions of these statu

tes referred to,

hwenmqnlybechrnd upon the unpaid balance of the principal sum due, and
interest upon mc'ml. which of course is compound interest, is clearly in violation of
the statute, and interest upon expenses is not authorized upon loans of this nature.

“see. for all of which these presents shall be liberally construed as full au-
with = rﬂmnm or judge's decree of foreclosure
) 11 tho State law coqulaies such foreclosures dilfertatl notice
m.;mﬂm:wﬂkn&hlhlﬂ_iu mf”“{ theu“n:!hi;
ey k_p tewnnretolnmdrﬁedinmwdmﬁ&tﬂnhwnd

We assume you question the legality of providing that the mortgagee ma
MGIlhecbmdi_mwwadllhmbymudnh;:
terms of this morigage. We are of the opinion that this may legally
statutes of this State provide that chattels may be sold in the manner
provided in this mortgage, by agreement of the parties.
Nﬁﬁ!hwmtwbu.mnu:ldviﬁihua]w merges the
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obligation or indebtedness upon which the judgment was procured. Moreover, ua
general rule, all the peculiar qualities of the claim are merged in the j ,
which then stands on the same footing as all other judgments. This principle kg
been held to apply to promissory notes, contracts, bonds, etc. (34 C. J., 752; Hg.
ford v. Street, 46 Towa, 594.) A judgment iv in fact a new liability and become
the claim itself. Section 9405, Code, 1924, referred to, fixes the rate of interest iy
may be charged upon a judgment at six per cent, and in no event to exceed eigh
per cent,—the latter anly when expressly agreed as a part of the contract on which
the judgment or decree is rendered. We are, therefore, of the opinion that a j d
ment could not legally draw interest at the rate of 3% per cent per month, but drawy
interest only as authorized under the provisions of Section 9405, supra. 1

In your fifth question you inquire whether or not the practice therein stated 'Y
violation of Section 9422, Code, 1924, Telegraph and telephone calls are not legii
mate charges that can be made against the borrower. Such charges are not
thorized under the provisions of the Small Loan Act, nor elsewhere in the statutes of
this State. We assume that there is no provision in the contract between the bae-
rower and lender providing for this charge. We are, therefore, of the opinion h’
charges of this nature are in violation of the Small Loan Act.

BOARD OF SUPERVISORS: The Board of Supervisors have authority 1o em
ploy an auditor or accountant to assist in the procurement of evidence of the viole
tion of the banking statute.

Oectober 20, 1925. County Attorney, Rock Rapids, lewn: 1.wish to acknowledse
receipt of your favor of the 15th and also your telephone communication ;
the authority of the Board of Supervisors to employ an accountant to make a1
examination to be used in connection with the grand jury investigation of an insal-
vent bank in your county. The Board of Supervisors are in effect the managers of
the county's business and have general supervision and control over its affairs whe
not otherwise limited or specifically directed by statute. ‘We understand that the
matter in question not only involves the criminal respousibility of certain officers of
a defunct bank, but also certain funds deposited therein belonging to the county

Paragraph 6 of Section 5130, Code, 1924, concerning the gencral power of fhe
Board of Supervisors, provides: r

“To represent its county and to have the care and ma of the propery
and business thereof in all cases where no other provision is made.” e

There is no provision regarding the employment of an accountant by the Board
of Supervisors and we are of the opition, therefore, that'it is clearly within their
general power in the management and control of the business of the eonnmlh'
employ an accountant for. the purpose contemplated. -

You inquire as to whether or not the district court has authority 10 enter an orde
directing the Board of Supervisors to employ an accountant for this purpose
fail to see how the court would have any jurisdiction over the Board of Supers
to make such an order. The board is not in court or before the court and
order made by the court or judge thereof, without jurisdiction, would be cleariy
null and veid, and we do not believe that any judge would consent to make such®
order. .

TAXATION: Chattel mortgage executed in good faith hp;riof'to_tha._ lis!
of personal tax is superior unless fraud can shown in its execution. -
October 21, 1925, Auditor of State: This department is in receipt of your
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dated October 16, 1925, in which you refer to the question of delinquent tax collec-
ions. This letter is quoted at length. It is in words as follows:

“We are confronted with a question in regard to delinquent tax collection on
which we would like your advice. A certain taxpayer has delinquent personal taxes
of about $1.000. The delinquent tax collector in the county sends him two written

jces and in response he calls at the office but simply laughs in their faces in
regard to the matter, and before they can make distress sale, he rushes home and
makes out @ chattel mortgage 1o his father-in-law, presumably with the avowed
hos of atm“;dilzm this tax payment.
F“’BW". y stated the gquestion is, can a person owing delinquent taxes mortgage the
after he has rectived a notice to call and hi i
wpert B e 3 pay his taxes and thereby avoid

An early reply in regard to this matter will be appreciated.”

You are, of course, acquainted with the law to the effect that a prior chattel
mortgage executed in good faith and for a valuable consideration is superior to the
fien subsequently established for personal taxes,

This, of course, is not true as to stocks of merchandise and other similar articles
of personal property which are by statute subject to a lien. The question, therefore,
really centers dnw to lh_c proposition as to whether or not the mortgage in question
was executed in good faith and for a valuable consideration. Tt would appear that
it was not.

Qur suggestion in this matter would be for the county attorney to take action to
subject the property in question to the payment of the taxes,

SCHOOLS: The distance referred to in Section 4274, Code, 1924, i istance
from the place of a child's residence to the school.‘;nd n;t the dm dimm a
child’s residence to the nearest transportation,

Oct. 23, 1925, Swperintendent of Public Instruction: We wish to acknowledge
receipt of your favor of the 20th requesting our opinion upon the following proposi-
tion :

“Section 4274 of the Code, 1924, provides that if a child resid school

hiouse in an adjoining corporation and one and one-half mn'ﬁ' :: :nw:rr:r!:om any

_school in the corporation of his residence, he may by complying with the
sg:‘-bnm_ nl{ this m:m;l attend t:::hschn&l’ i;l the J:!Ioin‘mg district. "
ves two and seven- s mi rom the school in his h distri

three and one-tenth miles from the nearest school in an adjc:inﬁ:: di‘;:r:ict.m';ﬁ 'h::

Tlhﬂ' ated by the school in the adjoining district comes within i

! lhuuﬁcu of the pupil. Would 1:;'5“ be considered that the%%l‘mo: auall’";el:
of a mile from the school to which the bus belongs or should the d ?q:u

as the actual distance to the school which is three and one-tenth miles?”

.Soaim 4274, Code, 1924, referred to by you contains no reference to transporta-
tion and only refers to the place of residence of the child. We do not believe that
the language of this section can be interpreted to mean the distance from the child's
home to the nearest transportation, but must refer clearly to the distance from the
child’s home to the school. We are, thercfore, of the opinion that under the facts
stated by you, it could not be considered that the pupil lives a quarter of a mile
from the school to which the bus belongs, but the distance to the schodl must be
figured as the actual distance from the child's residence to the schoolhonse,

STATE HIGHWAY COMMISSION—HIGHWAYS: The State Hi om
ﬂg; is given authority to settle dis between cit omm:lilfs t:usdhmu?: ":}

supervisors as to the location of pri roads through cities and towns
~and the . E s i ks "‘”?’ B
gnveling ot bard surfacing. VAR SRS S S
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October 23, 1925. lowa State Highway Commission: We desire to acknowledg
receipt of your letter of October 21, 1925, in which you have asked this departmen
to prepare an opinion upon the question which you have stated as follows:

“We have a number of cases about the State where the Board of Supervisors asd
town councils have been unable to agree upon the location of the primary roaf
running thru the town.

We have one case in particular in mind, at Thompson, lowa, in Wi .
County, where Primary Road No. 9 comes into the town from the east and make
a right angle turn at a corner and continues north. The M. & St. L. railroad angle
across the corner in a northeasterly direction causing traffic to cross their trady
twice within the limits of the town. The Board of Supervisors and the counsl
cannot agree upon a location which would be desirable and also eliminate the twy
railroad crossings. r )

Under Section 4731 of the 1924 Code, we find in case there is a disagreemen
regarding the location of a primary road within a town the matter shall be refermd
to the State Highway Commission whose decision shall be final. 1 recently
this aver with Mr. (3‘Brim of gaur office and he stated it was his opinion we had
the right to construct the road if the matter had been properly presented fo the
Highway Commission and their decision given as to the location. What we would
like to know is, does this section give the Highway Commission and the Board the
right to locate the road, but not the ri ht to grade, drain and purchase right of
or whether the right to improve an purchase right of way is covered in
section.”

Section 4731 of the Code, 1924, as amended by Chapter 111, Laws of the dlu
General Assembly, reads as follows:

“The board of ervisors is hereby given plenary jurisdiction subject to the ap
roval of the council to purchase or condemn right of way therefor and grade, dz
Eridn, gravel, or hard surface any road or street which is a continuation of the
primnm road system of the county and which is:
1. Within any town, or i d A v 4
2. Within any city, including cities acting under special charter, having a popu-
lation of less than twenty-five hundred, or o &
3, Within that part of any city, including cities acting under special charter,
or busi average not less than two hundred feet apart
road fund shall not he charged with the cost of hard
ified above in excess of the cost of hard

whﬁc the h
e prima
within ge cigs and towns §
which is eighteen feet in width. _
After the completion of such improvement the same shall be maintained by the
city or town mg such city or town shall rest under the same obligation
as to such improvements as is now provided by law for roads and streets I
Any such city or town through its council and each county of the state thr
its board of supervisors are hereby authorized to enter into written ;
subject to the approval of the state highway commission to determine the |
of such improvements within such cities or towns, In case of daﬁ_;gun--_h:
matter shall be referred to the state highway ¢ ,, whose d shall e
final. The board of supervisors shall not drain, grade, gravel, or hard surface
highway within the limits of cities other than those specified herein.” >
Tt will be observed that, under the provisions of the statute, the board ni'_*
visors is granted plenary jurisdiction, subject to the approval of the council, 1o
two things,—first, to purchase or condemn right of way for primary mﬂ, N
second, to grade, drain, bridge, gravel or hard surface such primary roads. Th
primary authority is granted to the board of supervisors, subject to the
of the council. The last paragraph thercof grants joint authority to cities and
towns, through their councils, and counties, through the board of supervisors, ¥
enter into written agreements mhimtol}unmnlnithgﬂighmw
to determine the location of such improvements within such cities or towns. &
mofudwwmo{mthuWD&e'M' ;
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way C " i whosc_‘ shall be final. It is apparent, we think, that it

kw of the Iq’t_siaturc to grant to the State Highway Commission '::
authority to urlk any disputes or disagreements between the city council and the
boards of supervisors pnlr as to the location of such highways, through cities and
— uuf that the l'llemr:]:!r Commission has no jurisdiction to settle disputes as
; ‘E“_m:; mdmg.mm ing, bridging or hard surfacing any highway within

Bmxso?r?ﬁgﬁNKlttr:a b‘:nl:.tﬂc savings bank has authority to invest in the

Qctober 24, 1925, Superint ¢ This department is i i
your letter dated October 5, 1925, This letter is in words as fr:ﬁzw:': g

“You are quite familiar with James F, Toy and hi i i
west part of the state. He also has the Io?aaj‘ointlssfé:l? Ofth“::k.m ;;Ili nht:g:;
are well managed and have at the present time a surplus of cash, Mr. Toy is
anxious to put a large volume of these Joint Stock Land Bank Bonds in his ba’l'-lnks
They have a ready market near'lf' equal to Liberty Bonds, and there. is probably
w Hm?‘; if any, of th;i cus':_rabllity of the investment. !
ruling shoul is Department make i
of these bonds that a bank should be allowed longm\-ut iul?“ PN, 1, W
Chapter 175, Laws of the Forty-first General Assembl: i i
. ! 3 g o ¥, concerning the invest-

“An Act to authorize guardians, administrators, trustees, recei
: 1 . vers, state and sav-
Dbanks, tns;} companics and insurance companies to invest in bonds issued III:::I’

whjulr h! 9:;: federal farm loan act, approved by the president of the United

Be it enacted by the General Assembly of the State of ¥
Section 1. Section ninety-one hundred eighlye-thrt: ('31315))‘?&:&. 1924, is amended
adding to paragraph one (1) the following: ‘or in farm loan bonds fssued under
acet of congress approved July seventeenth (17), nineteen bundred sixteen
(1916), as amended, where the corporation issuing such bonds is loaning In lowa.”
S:zﬁ?. Section eighty-seven hundred thirty-seven (8737), code, 1924, is amended
z # to paragraph one (1) the following: ‘or farm loan bonds issued under
act of congress almrovu! July sev th (17), ni hundred sixteen (1916)
» where the corporation issuing such is loaning in lowa." \
eighty-eight hundred twenty-nine (8829), code, 1924, is amended
zm to paragraph onejgl ) the fnt&uw:r?l:? )'nr farm ioan bonds issued under
; congress approved seventeent , ni h xteen
a8 amended, where the mrpum%n issuing such bon;smmnh‘::d i:le‘h::'l.“ S
Wihw&ruc:tnth.ummr.mmadriudthatlhemkqmimilutoth
vale of these securities, T!n::n is nothing in the law to prevent the taking of
mldumd:as‘thuemuunlenitbenidthulr. Toy by reason of his
being conmected with both the Iowa Joint Stock Land Bank and the banks may pre-
vent the investment. It scems to me that if these securitics are good and if the
board of directors of both institutions approve by specific action, that there should
':_I\o difficulty un.dh“:.‘h the r::rtzlgr Ordinarily it is ill-advised to take securities of
Wﬂn er the co of certain officers into a bank )
d:llmoﬁm. Such a practice is bad. b e
5 | understand it, this is a joint stock land bank operating under the laws of
ﬁlwﬁi:urdaﬁqgmmchm I!lhi:!lmm,whnuldil:ﬂ:t
llm'_'ﬁ"' m that ordinarily prevailing and the ordinary eriticisms lodged would
- e 1

dent of Banki
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BOARD OF CONTROL: The Board of Control does not have authority 1o jJoas
a town money for the purpose of repairing its water plant; loan to be repaid by
water furnished a state institution.

October 24, 1925. Board of Conirol of State Institutions: We wish to acknowl
edge receipt of your favor of the 8th requesting our opinion in substance as g9
whether or not the Board of Control has authority to make a lban to the town
of Mitchellville for the purpose of improving their water supply system, which j
used by the training school for girls in that town; this loan to be paid in wager
furnished by the town of Mitchellville.

You are advised that the state and boards or ¢ issi rep ing the stage
are not authorized without specific act of the legislature to loan money to munic.
palities or individuals for any purpose whatever, There is no stawte authorizing 5
loan of the nature inquired of. We are, therefore, of the opinion that the Board of
Control cannot loan the town of Mitchellville the amount requested or any amous

MOTOR CARRIERS: The term “public transportation of Freight” in section 2 of
Chapter 4, Laws of the 41st General Assembly refers to those engaged in carry.
ing freight for the public in general and not those engaged to carry freight for
certain persons exclusively.

October 24, 1925, Board of Railroad Commissioners: We wish to ackmm
receipt of your favor of the 7th requesting our opinion on the following propesi
tion, to-wit:

“A person is operating a motor vehicle for transporting merchandise for come
pensation from two wholesale houses exclusively, Such merchandise is delivered
to various retail merchants, the service necessitating trips over three or four differsm
routes on that many days of each week; that is on Monday of each week, a trip &
ordinarily made to certain towns, on Tuesday of cach week, a trip is made to certam
other towns, elc,

“The carrier is reimbursed for such service in the majurity of cascs hy the whole
sale house, who in turn charges the consignee. In a few cases the carrier collen
the transportation charge direct from the person to whom the freight is delivered
The agreement or understanding between the two wholesale houses and the carrie
is purely oral, the carrier reserving the right to carry other freight as the
may arise.

e question arises, however, as to. whether, inasmuch as the freight is takes
from only the two wholesale houses, who guarantee and ordinarily pay the trans
portation charge, the carrier is operating for the ‘public transportation of freight
within the meaning of the statute referred to. .

“It is, therefore, respectfully requested that yom advise as to whether a persm
operating in the manner set out is amenable to the provisions of Chapters 4 and
5, Laws of the Forty-first General Assembly.”

The chapters referred to by you in their definition of the term are almost identital
In Section 2 of Chapter 4, Laws of the 41st General Assembly, defining the term
it is said:

“The term ‘motor vohicle, when used in this act, shall mean any automobie
automohile truck, motor bus, or other self-propelled vehicle, not operated \‘I?‘ fixed
rails or track, used for the public transportation of freight or passengers Wﬁ
pensation between fixed termini, or over a regular route, even though there
occasional, periodic or irregular departures from such termini or route; * *

To be engaged “in public transportation” one must in fact be a “public or comma
carrier” of freight or passengers. A common carrier has been defined as “one whe

undertakes for hire or reward to transport the goods of such as chouu]tn x
him to transport goods and merchandise from place to place” (10 C. J, ¥ &
transportatin

common carrier is one who holds himself as ready to engage in the
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of goods for hire as a public employment and not as a casual occupation. It is
true that persons who engage in the business of draymen, or of transporting goods
and merchandise, holding themselves out as willing to seérve all who apply and pay
their charges, are common carriers in respect to the carriage of such goods and mer-
chandise as they make a business of carrying, but persons of this character, who
do not hold themselves out as willing to carry goods for the public generally, are
not common carriers