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REPORT OF THE ATTORNEY GENERAL 

The work of the attorney general's office the last two years has 
hecn greatly augmented by reascm of the cot1ditions following the 
wodd war and the wave of crime which followed in the wake of 
the war. 

'fhe condition of law violations following the wur is not new, 
but the far-rcat:hing effect of such a condition and the burdens 
whidt it places upon the Ia w-eu for·cing d~partment at·e not generally 
appt·cciated hy those not dir·ectly eonnectcd with the task of 
enforcing the laws. 

The range of criminal activities has covered every known crime 
fr·om petty larceny to murder· in the fi.t·st degree. There has been 
tremendous activity among the criminal elass along the lines of 
automob il e thefts, bank robberies, robbcr·y from the person and 
arson. 

IMPORTANT CASES 

State of Iowa v. Quan Sue, from Story county, was one of the 
most important criminal trials conducted by th is department in 
recent years. 'l'his was one of the most diabolically planned and 
executed murders that has occurred during my term of office. This 
department has taken special inte1·cst in the case because of the 
fact that it was through the wot·k of the special agents connected 
with the department that the mm·det·er was apprehended. 

The attention of the department was not called to the fact t~at 
Sing Lee, the murde1·ed man, had met foul play uuti l the Tuesday 
followi11g the murder, which occmTed on the Wednesday night 
hefore, atld on Friday night of the same week that the information 
came to the department, Quan Sue was placed under arrest at 
Billings, Montana, under onlcrs f r·om this department. Then com
metlced a long fight in orclet· to secur·e the t·cturu of Quan Sue to 
this state, and it was only after a ditlicult k gal battle in habeas 
corpus proceediugs that l1e was finally ordcr~d returned to Iowa. 

'rhis department had eharge of the work in con11edion with the 
gTand jury in Sto1·y coun ty, aud a most thorough i11vestigation was 
matlc of an the details of this crime. The department furnished 
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ussisfatH'e in the• tria l in 11H· distri<"t c·ourt ol' ~tory !'IHi ltly iu thr 
person o( Mr .• J. \\'. Kiudig-. (~tWJI Sue was t•unvil' lcu of mu t·det· 
in the !\econd rlr~ree and was srntl'nC't•d to til<' pcnitt•tttiun· for l ife . ' 
hy lion. E. H. 1\lt·C'all, tlw presidi11g- judg<•. 

An appeal '~as taken and the case was ' 'igot·ously contested in the 
supreme court. The supt'I'IDP t•ou rt has rrcently handed down an 
opinion, affirming the cmwiction. 

The case of Stair of l ou·a l'. Oeoruc Gibso11, from Union county 
for seditious utterances, was the first C'ase to come to the supreme 
court of Iowa im·olving C'l!apfl'l' :n~. uds of the :37th General 
AEisembly. This conviction was affirmed by thf' su p reme court. 

This case i s an especially interesting- one 011 aceouut of the fad 
that the conviction ocrurred twdet· chaptet· 37:2. Hrts of the 37th 
Gen entl Assemh ly, whi1·h chaptf'r \Vns tlw first l<'g-istativc rnactnwnt 
by this state pro\' iding for the punishnwnt of '·any JH't·soll '1\'ho 
shall in puhlir OJ' privatr, hy speet·h, writing, printin~ or· by any 
othc1· mode or tll t'Hlls. adYot·at.e the suh,•er~ion and <l<>slt'Hdiotl 
by force of the ~overnment of the state of Iowa or uf till' Uuit<'ll 
States." 

The case of State of l ozca t·. P. II. l{on.r.:cn. from Cerro Gordo 
county, is of interest becau$;e of the far-rra<:hing iufiurn<·e whi1·h it 
must have upon the kind of criminality which was inrlul~ed in by 
the defendant Konsen. 

I t has been a common practice for many yem·s for men who arc 
p rofessional feigners to pretend serious illness or injury and to 
collect damages therefor from corporations, and especially from 
public service corporations for their pretended injuries. K onscn 
had acquired great skill along this liuc and had defrandrd many 
railroads in this and other states. He was indieted by the gra nd 
jury of Cerro Gordo county fur obtaining money under falst' p re
tenses, was tr·ied and convil'ted, and his con vidiiJII was aflirm('ll 
by t he supreme court. 

State of I owa v. Erne.~/ Rafhbu·n and Stott' of lou:a 7'. Uay 
0 '.~f em·a. 

The history of these case!-~ is in a general way known to the 
legislature ancl to the people of Iowa. 

The two defendants were charged with the cr ime of rapr t·om
m.itted in Ida COWlty against ouc Elsie Har~ens. Indictm ents 
were r eturned against them late in the fall of 1917. Ernest Hath
bun demanded an immediate trial and was tried and con,·ictcd of 
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the crime of rape in J?ccemuer, 1917, and was sentenced t o the 
penitentiary for li fe. 

'I'his department had chat·~e of the collertion of the <'videnl'c 
through the state agents and had charge of the grand jury pro
ceedings throu~h one of its ass istants, Mr. J. \V. Kindig, and had 
charge of the trial in the district court, l\1r. Kindig r epresenting 
the departmeut. 

In the February followin~. 1918, in the Mart in Hotel, Siou.-< 
City, in the prcs<'nce of his ·rather Bill Rathbun, his brother F red 
Rathbun, A. C. Johw;on, Beryl A. SteelP, a disinterested steno~
rapher who took the dictation , and one of the state aJ!ents. Ernest 
Rathbun si~ned a written (•onfc~sion admittin~ his guilt and 
implicating Ray 0 'Meara, and \'e rified the story of E lsie Har~ens 
with reference to the way the rape occu t'l'ed as she bad testified in 
the trial of Emest Rathhun in Dceemller of 1917 . 

T he following is a copy of his signed <·onfession: 
State of Iowa, Woodbury County, ss: 

I, Ernest Rathhun. being first duly sworn, on oat h depose and say 
that I came to Sioux City on this date, and that here In Sioux City, In 
a room at the Martin hotel, In the presence ot my father and brother, 
Fred Rathbun, A. C. Johnston and Beryl A. Steele, Shorthand Reporter, 
desire to state on oath and of my own free will and accor d that on the 
4th day ot November, 1917, In the evening thereof, I was in I da Grove 
and I was in a Ford car with one Ray O'Meara, and that wh ile in said 
car, at about nine o'clock In the evening, we invited one Elsie Harglns 
and Ida Knutson to go tor an automobile ride; that we first d rove towards 
Ida Grove cemetery and afterwards towards Moorehead's grove, where 
we turned off the bridge towards the rendering works, when Ida Knut
son jumped out or the ca r and ran, and that then Ray O'Meara and 
myself took Elsie Harglns from the car, and against her will and by 
force we each ot us had sexual Intercou rse with her; and that a ll of 
the above Is true, so help me God. 

E&"iEST RATIII!ON. 

Subscribed In my presence and sworn to before me by the above 
named Ernest Rathbun this 19th day or February, A. D. 1918. 

BERYL A. STE&LE, 

Nota1·y Public in ana tor Woodbury County, Iowa. 

The 0 'Meara case did not rome on for trial on a~coun t of con
tinuances for one cause ot· another nutil the followit\~ October, 
an tl ill Octohrr, l !l18, Ra,v O'Mt•ura wa:-; tried, 1\fr . . ]. V•l. Kindig 
lta\·i11g charge of the t·asr fo1· lite state. O'Meara was convicted of 
1 he crime of ra pe and was scntl'lll'Cd lo I he penitentiary for l ife. 

Hathhun took the staml iu the trial of the 0'~1eara case and 
testified, implicating himsel f aliCI a lso implicating O 'Meara in the 
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rape of Elsie llargens. The material part of Hnthbun'~> testimony 
is as follows: 

"\Vc saw Elsie ll aq!<'IIS Ulltl Jcla Knudson the night that 
this crime was c·mnmittcd up hy the postoffi<'<'. \Ve spoke to 
them. O'Mrara asl,Nl tlwm to ~o for a ride. TilE GIRT,~S 
HAD ~OT 'POKE:'\ TO Cs U:'\TilJ APTER WE SPOKE 
'fO 'l' JIBl\f, AND THEY ~lAnE ~0 ~W'fl0)1 OU SIGN TO 
US. .After 0 'Meara m;k<'d th<'m to ~o for the ride, the girls 
said tbcy would go, but that they could not be gone very long. 
They ~;nid they did Hot want to :..ro off the pavement. 

'"l'he girls ~ot iltto the t·m·. l'p to that time I hud been 
ridi11g in the fmnt seat with 0'1\feara, who was driving. I 
got out aud got into the rear srat, and l\Iiss Knudson got into 
the L'Cllt' scat with me, and Miss Hargens got into the front 
sent wit h 0 'Mrara. • • • 1rr finally drove off of the pavement. 
'll lt c girl.~ wrwtrd to ao bark Thry said we were off the pavc
mrnt. • • • 

"The car stopped. OtH' of th<' girls got out and tt·ied to 
et·aHk th e ('at·, and the other got out. After th ey tried to 
e.-ank the ear, they started hatk to town. We th en stm·tcd the 
car and when we ot·erfook the girls about 200 yards au·aiJ we 
told them. to get 1'n a11d tt'C tcould take them back t<J t~wn. 
They got in. • • • 

"When we stopped the next timl', the defendant 0 'Meara 
was in the ca r. H e wa!'; rlriYin!!. \Vhen the car stopped, Ida 
Knudson {!Ot out . Elsie Ilaq!ens start <'d to rrct out but Ray 
O'M ~ ' • eara .got hold of her and held her in. I do not know just 
how he d1d that. H e took hold of lt er .~o:lwulders. El.~ie yrllrd. 
Wben Ida Knudson was Jravin:?. she said: 'Elsie, come on, 
let's go bnck to tomt.' Elsie .<:nid, she cottldn't. Ha11 1rcld her 
in the car. I t hen {!ot out of thP car and helped 0 'Meara to 
take Elsie Hargens out of the rar. O 'Meara had hold of her 
shoulders and helped take her out. The girl was placed on the 
ground near the rar. Ray 0 'Meara went through the motions 
of_ha,;n~ sexual i!lt~t·rout·se with her, and whi le he was doing 
tlns, Elste was kt C'long around. Neither of us asked Elsie 
Ha1·gens if we could have sexual intercourse with her nor d id 
she tell either of us we might have sexual intrrcoursc ~vith her. 
After O'Mear.a had unbutton<'d his clothes and pnll<'cl up h<'r 
clothes .and la1d clo·w~ and went tlu·ough the motions of having 
sexual mtercourse, 0 Meara got up and stayed right there. He 
held h~t· arms and thC'n when he was holdin(! ht"t' arms, T had 
scxualmt<'rc·ourse with h<'r. RHE WAR STHFOGTJTNO AND 
TRYING TO GET AWAY ALTJ THE TIME.• • • 

"All th~t Risden or Rol'k or Kindi:r 01· Peter Van Wugoncncr· 
e~er prom1sed me was that they would n ot go clown thrre ( rrfrr
rmg to the penitentiary) and try to keep me iu louger than-
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that ~h ey would not lt·y to stop my parole. AIL that they ever 
prom tsed .us was that t hc>y \\'Oulcl not ~o and fight against me, 
and that IS all I ever lu•anl from my father ot· any one else." 

For verification of this record sec defcudant 's abstract of 
Ute record, fi led with the 1·lel'k of the sup reme court in the 
~ase ?f State of !own v. Hay O'Meara, pages 29 to 49, 
m clrunvc. 

After Rathbun testified, the appeal which he took to the supreme 
court was dismissed. 

On November 16, 1918, Rathbun was given a complete pardon 
by Governor W. L. Harding. ThLc; was done without any knowledge 
upon the part of the attorney geneJ·al, or any one connected with 
the department that an application fo r pardon by Rathbun bad 
been filed, or· was to be granted. 

Suit was then instituted by the State of Iowa, ex rel H. M. 
H avner, attorney general, and ex rel Charles S. Macomber, county 
attorney for Ida county, to annul and cancel the pardon. Ernest 
Rathbun was indicted for perjury comm itted by him in connec
tion with the securing of the pardon. He plead guilty to the charge 
of perjury and was sentenced to ten years in the penitentiary for 
th is offense, this sentence being ot·dercd to run C'Oncurrent with his 
lift! sentence. 

On the morning l1e plead gu ilty in the dL<;trict court of Ida 
county to the crime of perjury and received hi.i second sentence 
of ten years, he was examined in court in connection with the 
petition to revoke his pardon, this making the tbit·d time he bad 
made statements con ecru ing his a11d 0 'Meara 's connection with the 
rape of Elsie Hargens, twice in open coUtt w1der oath, and once 
in his confession. 

His testimony under oath as taken on the morning of February 
25, 1919, in open court was as follows: 

"My name is Emest Rathbun, and I am the same Ernest 
Rathbun who was tried for the crime of rape upon E lsie Har 
gens. When the car ·was stopped down by the rendering plant 
on the night this rape occuncd just as Ida Knudson got out, 
Ray O'Mea ra toolt hold of E lsie H argens by the shoulders. At 
the time he took hold of her, Elsie yelled and started to fight 
him. I then helped Ray O'~fcara take Elsie Hargens out of 
the car. We both then put her on the ground. Both of us 
took hold of het· as she was put down on the ground. Ray 
0 'Meara got down on her at that time and I held her arms 
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whil~ he was on top of her. lie tl!rn unbuttoned hi~ •·lothrs 
uud flulled hrr duthl'S U(l. Hay 0 )l<•ar.> t.lwu .w~ut tlu-ou~h 
th~ Ulution, of ha\'in:,! M•\ual Jnt<"n'Hlii'C' \\ ath F.tsu.' lla•·;!t'H' 
uftrr lw had clone tl>al he l!(>l up. li e then hcl•l h<•r wi>ilr 
1 had M'Xnal intrrcntll'ot• with lwr. Su fur "~.1 ktww thca:c was 
uot nuy tim~ Elsie Ha•·~··us wa..; 11u1 ~11'U:.t~lmgo uud h·ymg 1o 
~-:et 11 war. So {11r as I k>Wtf. Bt.<it lltii'!Jf ll.~ II'IIS 11 good yirt, 
uud 1 ,..;,,., to tell fhr court I 11111 sur,.y for• lit e flll,.t I ptii!JC(/tn 
coruacrlio11 wi/11 llris muller.' ' 

U110u the taki ng of this testimony, the coua·t entered 11 j udgment 
in the npplication to t~tnccl lite pardon, und the purdon was trut· 

cclll'CI and a·c\·ok<•d by the eoUJ·t, and I·:rnest Hathhun was taken 
to the b'tatc JlCnitentiury ut Anamosa to cot~mtcncc !<CrYing a li:e 
sentence. 

Thi• wa.' the first time Ernest Rathbun had e\·er been inside the 
penitentiary, as he was pardoned before the warrant of eotumitmellt 
bnd been t;er\'ed upon ltim, be ba,·ing been out on bail at all tUnes 
after the commission of the crime. 

Ray Q'Meara apf1Caled his taJ;C to the supa·cme court and the 
conviction was affit·ml'd. He then filed u petit ion for rcbea rin;:, 
which waR O\'Crrulcd in the supa·emc cou t·t, ond now Ray O'Meara 
hus been Iuken to the penitentiury to l><'gi n lire sca·v icc of his liie 
~cntcnce. 

1 think in view of the numerOtL~ inquio·ics that baYe been made 
or tbig dc1>nrtment as to why George Clark, nttol'llcy for Ernest 
Rathbun, was not indicted at Ida Oro\·e in Fcbrunr~·. 1919, that 
some explanation should, in fairness, be made. 

The reason 011 indictment was 1101 returned again6t George Clark 
was bt>tausc I here was not suOicieut eomflCtCnt evidence to warrant 
the returning of an indictment. 

I culled attention to the fact that a ~lutute wos passed, laying 
ope11 ull the fl t·occcdint;':l of the ga·ooad jua·y in Ida county, and 
mnkinf( them public property. '!'he l(•gishttu r·c in its investigation 
with a·~fer·eucc to the impcachmeut procerclin;.,..,. instituted and made 
of a·<•coa·d nil of the ttost imony tak<•n hy th~ l(l'lllld jury. A commis· 
sion \\'liS UIJ ilOi ntcd by the t'Ollrt Of ldu t'OUnty tO institute disbar· 
mcnt tlrrn:eedin:;:s n~:ain"t Ceol';e ! 'lna·k foa· his conduct in connee· 
lion with the sccurinl': of the pat·don of Erne><t Hathbtm. lion. P. 
1-'. l>uwtcy, of Cedar Rapids, n juti!Jt odro htrd rcctivccl his appoi.t· 
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111r111 In thr be 11rlt frnm r;.,,.rnrllt II' . 1 •. 1/.mlill!l· ,...,, rho.<r11 by 
tlu n ;,.t,·irl ('uurt of JtJ,, t"tmnly , .. lltt jmlyf lo try lhi~ (cJ$(. 

*J11j, th~l'artuh.~nt '"r'""'' ,.,., ... h• llh· •·nuunilh••• "" tli:J~t\ruwut 
uppoiuh-•1 hy tht• l>i:-.tl·i··l t 'uiU'I ,,f lt\a t ·,,mtty a1l uf Ill~ cvitlf"lh"t.' 

it lu1t1 nl ils ''HIUIIIuml. tht• ... :tllh' "' i1 luul duth• with til(' l•·;.tb•luti\·'-"' 
t·oautuiltt•r. 'rhis ~-ummiltt•t• hu-1 HITt'~' tu all uf I hr l"{\~·unl tutHl~ 
in l·tHI II £l'{'tion with tlu• I••J.d:-.1uti'''' iH\'I'l'<oli~Hiiun ntul IIHIIIr au ituh•
p(luch•nl il1 \'estig-ntioll nls-J. 'I'IH• ('Ulll'l. nfh•a· hn\·ill )! hranl nll o£ 
tlu ... t<•:o;t imony in tht• •·ust\ ft•fmwtl lo d i~hn t' C:t•nr~,. l 'lurk . 

I r11ll >1lil'lrlin11 lo tlri.<[o,.llr• l'r<r.<ull tlurl ift;mr'!f' ('tllri;/HIIIotullr 
m;ylllih!l fo r whirl! li t :dwultl hm•t f~t,;J imlirf,,/ ;, IJtt· JU'Ot't td· 
im: . .: llirn ;~ 1U) tJUf.~liou but llwl umf,r lh, srdiMIS of 1/rt slttlulr 
yor·rnoill(} lht action of '"' or lim "'!I 111 /uw hr would hllt'r bcr11 

disbarred. 

Tlnut we have the jmh:nwnt or the t'iHH'l \'imlit•ating this d(•part .. 
ment in its rt'fusal to ri'Connm•ntl thr ioulirtm~nt uf G~org~ l ' lnrk, 
and in :m~·in:;! there wnx uut Nnfti\·ieut t(";..linwuy tu wnrrant hiM 
imlit·lnu·nt 1,y th~ grand jury in 1-',•hrun•·y. l!tl!•. 

As u re:;ult of these ~uses, till' f·rllowin)l lws hrrn no•t·omplislu~l: 

( 1) Er·nest HalhU\111 wus t•ondelc<l uf ru pc mul >«•n lrtwcll ttl 
t hP penitent iary foo· life. 

(:!) 1'hP t>aa·don go·unl<•tl hino X11v<•111hrr· Hi, l !l l!l, hns hct•ll 
r~vokrd uml cancelled. 

(:J ) lie was inolirt!'ll tunl )lh'lltl ~tuilty tu tht• rrirnc or perjury 
ronunitted ill l.'OUIIet:liOit with tlu• M"'l'Uriu;,r uf lhf' punln11, UtUI \\'MJil 

~tllt"IU"~d tu U term of t(•fl yt•Hn. ill IIW pt•Uitf\llliary. 

( ~ ) Hay O')J~uru wa' trit•tl untl t•tlll\' i•·tr<l uf the •·rime nr rape 
(•ommittrd a~ainst thr body ,,f t:l,ir lluru•·ll' uud wa~ S(!nt<"IH't.'tl to 

the flCUiteutiarr for lif<o. 

We lra,·e sri out 111 m·e iu tlo·tail t lmn 1asnnl thr fa<·L• in these 
c•asr~. ( f<"cl the impnrlllllt.'{' 11f 111t' lit i:.mti•IU as nO\•c·linJ! thr whu~C 
xtn lr, wurmnts the t r:H·ti<·ula l'it~· with whit•h I lul\'ll mntlc llttll 

report. 

1 fprl it hut jusi to "''Y• for " hut '""Y nt•t·llr in the fntnrr, that 
tlriJ< urpartlllPilt llllJ< neve r• had 1'('11)11111 t<> ll!'li<•\'1' tltnl 1-:lsic lftttW'r~s 
wu~ 3 1 1\'lhiu~ othPr thun u •·h•i:111, \'irlUtlll"' ::il'l, lwth IJI'furc t1uM 

incident occur red and since thut I imt•. 



l4 REPORT OF THE ATTORNEY GENERAL 

'l'hr eaS<' of the State of Iowa 1'. ,Joseph Ohman is of importmwe 
to lltr g-<'llt'nt l Jlltblie, in ,·icw of the fad. that it statNl that intoxi
c·a1 i11~ liquor c·ould not be Jnanufac·ttlrf'd in a private home for 
home <'CJilsumpt,ion. 'l'his qw•stiCin has IH't.'ll one tlwt. hm; been asked 
a g-reat llHlllY timcH cluriug- the last two or th t·ee yc~ll'~. The rulo 
anlloU JH:ed in th is ease tleal'ly det'idcs t he point. 

'!'here were several appeals takrn to I he su preme court, growing 
out of prosecutions instituted al!:ainst various membet·s of the 
"Hed " Burzettc gang which operated in the vicin ity of Sioux City. 
The mPn who wen~ in this ~aug were engaged in stealing automo
biles, tnmspot·tillg liquo1·, and itt vat·ious other cr·imes. One of the 
mcmbet·s of the gang has taken three appeals to the supreme court, 
two of them from co11vic.:t imts fo r stealing automobiles and one for 
•·obhcry. Another member of the gang was convict ed for m urder 
in the fi rst degree and giYen a life sentence; he has taken an 
appral to the supreme comt. In th is connection, i t mig ht be stated 
that every member· of the gang, with the exception of one who haq 
not been apprehended, has been convicted of some offense. T he 
leader, "Red" Burzette, was killed by an officer· wh ile resisting 
a rr·cst. The eharacter of this gang is well iudicatecl by the cul'l'ent 
report that " Red" Burzette was responsible for the death of five 
or six men . The evjdence used in convicti ng the members of this 
gang was largely secured by the special peace officer s of this 
department. 

One of the impor-tant cases still before the supreme eourt is that 
of the State of lowe~ v . .Auyust Bartels. The defPndaut was con
victed u nder a statute passed by the 38th Genera l Assembly for
bidding the use of a fo reign language iu the teaching of secular 
subjects below the eighth grade i11 any p ublic, parochial or private 
school of the state. The defendant was con victed of teachinCY 

0 

German in a parochial sehool, and a very able argument was made 
by his cmmsel, alleging that the statute was unconstitut ional fot· 
various reasons. It is impossible to fo recast what t he de:'!is ion will 
be, but th is department feels that the statute should be sustain ed . 
(Later: The convict ion was affirmed). 

The case of the State of l owa. v. Edwa1·d .] cnkins, from Davis 
county, is a case that was appealed by the state after ,Judge Uol'l1ell 
had directed a verdic.·t in favor of the defendant u pon the theory 
that the defendant would not be guilty of wi fe deser tion when the 
pa1·ties wer·e living in Missoud at the time the defendant induced 
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lti~ wife to return to I owa by promisin~ to c•ome hack to th is state 
als'o and to live with het· , whic·h he never did. The parties were 
married as the result of an a C; tion for· sedudion which had been 
brot~ht agai11st the d efendant, and a few days afte r· the marriage 
the defendant induced bis wife to go to Missouri, where they lived 
but a few days, when he sent her batk to Iowa under the promise 
stated. The supreme comt has r eversed the case on the appeal by 
th e state, holding th'at this constituted desertion. 

Tl1e case of the State of Iowa ·v. b ·vin Seitz is important, because 
of the closeness of the decision on the question of the sufficiency of 
the evidence in a c:ase where a j unk dealer was cl.arg<'d with being 
an actessot·y bcfor·e the fact iu lar·ceny of certain br·ass from the 
Bul'linl,!ton railroad at Ottumwa. The case was fi rs t affirmed by 
divided cou rt and then, on reheariug-, was reargued, and the court 
having gt·anted the rehearing- it has been again argued, but thus 
far no decision has been annow1ced . 

T11C case of State of Iowa v. Lotti.~ Nayel was affirmed in the su
})l'eme court after three tr·ials in the district cour·t. of Gnthrie couuty. 
The defeandrutt was char~ed with perjury, and on the last trial 
e\' idence was used by the state of a witness who was at Camp Grant, 
IllinoLs, in the army, hy t he introduction of a t ranscript of his 
evid ence at one of the former trials. The defendan t raised the 
question that he was not coufrouted by this witness as required by 
t he state and feder al constitutions. The supreme court of I owa 
affirmed th e conviction, and the case has been carried to the United 
States Supreme Court, where it bas been fully argued upon both 
s ides, but is awaitin g submission. It will probably be submitted to 
the court early in January, 1!)21. 

ARSON CASES 

On account of the importance of what is known to this depart
ment as the ar·son eases from New Sharon, I owa, special mention 
should be made of them in tltis report. 

There had been occuning in the vicinity of New Sharon incen
cliat·y fires for a long pet·iod of time. The attention of this depart
ment had hPen directed to the matte r:, but no evidence was submitted 
which woulcl ron nect llllYOllC with the t'l'ime. 'rhe departmcn t took 
(')w rge of the matter and Clssij!nrrl spl'eial mrn to the case, and fo r 
almost eighteen months we1·e in c·onshm t tondt with t he situation . 
One of the state men devoted almost si.'\ months e:ntire time to this 
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ntse. Fimd l,,·, und('r an arnllll!t'lllt>llt \\·ith the spce i;ll agrnts, one 

of the lll('ll suspC'ettl in t'fll1lll'' t ion with the mat ter tame to Des 
i\1oi n rs, HtHl th rough thr usc of a didaphon(' h is convcrsa.tiou 
dPtailin!.!' the l'l'imes aml his t·onnl'dion with t he same was ~aken 
down , ,;nd wlwn he was tonfr·ontL•<l with the same, con fessed to the 
l'l' illle an d 1ran fu ll illfoJ·mation with n•fcrence to all the other 

~ 

pa rlil•s ('Oll lled t'd with th e ('J'im es. His story was verified by the 
Ul'J><u·tnH•nt, t he Yarious men implieatPd wen~ <'Cillfr·ontC'd with his 
statemellt alH'l the l'Oilfe:-:siolls of six men werC' secu red , showing 
there had hrcn a l'onspi rac:y to burn tht• prop<•rty of those wr10 were 
of Holland tlrst·etl t in t he t·ommun ity. The conspirat·y to burn 
the p rope t·ty of t hese IIollatHlers was maclc between men, not of 
the ord im1ry l' rimina l l' l as~ , but men who are th e owners of farms 
and wlto lin• 11 eig-hbnt·s to thC' men they \\·C'rr p lannin g to burn out. 

~\ (•hur~h. twn school houses, dm;•llin~ house, bm·u Hnd other prop
Cl'ty were hurnecl by the ma n h ired hy the consp irators. 

T he men connec·ted with the l'On!<p intt·y were indicted by the 
f!1'111Hl jill·~· of l\Iahaska C'Clttn ly at Oskaloosa. 

One of thr dc>fendants by the name of Hoy E l fin plead :.ruilty 
and was sentC'ucerl to the pell t itrni~try for a period of ten years. 
One, Tom Oayis, rs::aped puuisltmt'tlt by a plea of iusani t~' · The 
otltcJ' c·ases will be tried as soon as possible. 

It is an interesting thin!! to notr, however, in <·on nection with the 
prosecution, not a s ingle fit·e ha~• siJWE> <H:c·nrred. I believe the 
testimony will show that this was one of the most d iabolical p lots 
to destroy the pt·opcrty of men by fire that has eYer been pcr pe
tr·ated in this state. It was ou!y throt::.rh the effic-ient ~,·ork of the 
state agen ts that more srrion,.; fir·e..; wrt·e aYet·ted, as t he confessions 
of t he rnen show it was th<· intention t o burn uut everv man of 
H ollnnd dC's1·ent in that commtmity. • 

I wish to atknowledge the ,.e,·y c·om11ctent ser vic·e of Mr. H. M. 
Long-, state agent, f rom Bedford in eon11cetion with th is investi
gation. 

ASSOCIATED PACKING COMPANY 

'rh is was an adion tommC'ncccl in t!te 11 aml' of the state of Iowa 
upon relation of the at forney ~C'net·al to cl issolYc t ltP Assrwiatcd 
Pa .. kin;.!' ( 'o t1J pa11y, whieh wns an Iowa t·ot'J'lllratiou--

( 1) Beta use of the fraud prat·tiC"ecl uprm the !'tate in th<· Ol'~Htl 
ir.atiou of tue cot·pot·ation: 

I 
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· {2) Because of the fraudulent ads of the ofllecrs and managers 
and their· acts in violat icm of the corporate laws of the state of Iowa. 

(3) Because of the fr·mu.i practiced and being practiced upon 
the citizensJ1ip of I owa, and especially upon all of those who were 
stoekholders and subserihcrs for stock in tbe corporat ion. 

'rbe petition a!ikcd fo r the appointment of a receiver to take 
immediate charge of the assets of the eor·poration. 

The application fo r the appointment of a temporary receiver 
for the Associated P al'ki11g Company and the Associated Finance 
Company was made on t he 27th of Feut·uary, 1919. On the 16th of 
Mal'<·h a pcmHlllf'llt receive1· was appoi nted for Pa<·king Company, 
attd on the same day, 0 11 the applic·ation of the attorney gener·al, a 
temporary r eeeiver was appointed for the Des Moi11es Union Stock 
Yards Company. · 

The As~ociated Pal·kin~ Company was incorporated in the first 
instance fot· t wo millions of dollars, which was inct·eased later to 
five million d oll ars. $3,f!OO,OOO of stod{ was sold to about 110lJ 
different people srattcred all o,·cr t he state of Iowa. This organiza
tion startrd npon a gf'ncral stot·k-selling <:ampaign throughout tht• 
state·, using what i~ known among stuc:k sa lesmen as high pressure 
llll'thods. 

Complaints began to rea(·h tltis d epartment some time b efore we 
Juovt•d in th e mattcor, and finall.v the complaints were so numerous 
a nti so gcnt'ral that it beeame appa ren t to the depal'l ment that a 
wholesale fra ud was being perpetmtetl ttpon the citi?.en::; of Iowa and 
,,·holesale mis•·eprr•srntat ions were be ing made with refet·ence to 
tltt' people in charg-e of the eompa11y 's affai rs in order to sell 
stof:k. 1t he<·mne appa rent also upon ill\'esti:.ration that the 
sole objet·t aud pn•·pose of the orguuizat.ion of the corporat ion i tself 
'''a::; 11 0t. i11 gooJ faith to build a pa<"kiug plant, but for the purpose 
uf defraudiug the people and see urin~ the eommissions which would 
l'Otn e fl'om the sale of the stock and unlawful contracts in connec
tion with the pu r(·hase of property for the corporation . 

The ser ious11 ess of the f nn:d was in tensified by reason of the fact 
that some of those connc<'ted with the state banking department 
wet·(' rendering assistattt·e to thr fu rthrntriCC of t his fraudulent 
sf:ltcllll', a11d not onl~· was till' s talt• bun ki n g- dPJHtrtmcn t im plica ted 
in <·onncd.ion with tlw matiC'r, htl l t! tt' invt•stig-ation showed that 
nunwrous hartks th ruuglwut the :.tate ltml hcen rendering their 
assistance in cffcdi11g the sale of this stoc:k t o their· customers. 

2 
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'flu~ in\'Pl'ro1i~ariou l't'\t•nlt•t l 111t' fw·1 IIIHI llw "'''l· •·d;n·,,· I(• tr1c 
J.!fl\ '(' l'nnr, ('har·Jc..., f·:. \\" 111 , ltru l lli' ••ph•• I t'IU(ll".' uu·••l mhl wa!-0 t'\'11· 

flr-riu:.:- u,..:..i/'\lau•·t• iu th~· flll'lht•I'UIH-t' ,,f lid, fl'i.llHhtl•••lf , ,., . .,11 ~t·t~illg 
fc·11N" ft'OIU llif' t!U\'t't'll•lf '''''UIIItllt'lfdill~ t'('t'IHIJt :-.tu1•k Nlft,•"'tl\~11 

wlm W('n• inllu> {'lli)llu,\ of tlw .. \ .... twi;Ut••l Pn··kiu~ ('utii)IHIIy. 

Vulluwiu!! tlu• :lppuiiiiiiU'II I uf :1 rt'<'11tl'l•r f11r :lu'"' o•nu1·o•rus lltt• 
~rt.uul jury ,,f Polk t·ottlll~· 'fn•ul ~t'll tlay~ iu invt•,ti:,:Hii•.g- the 
ulf~•in. uf tilt"'' •·t~rpurttli•m' uml t fll'y t'•.'lurm·,; Hll mtli,-tnu•nt 
c.·lmr';!i n~ \\'t,.,Jr 'l't•ilt•l. Smn Lutttl''' i• k. Unrr·y lla~-m...,. It 11. 
P ri..J•y, \\'. 0 . ).J ,·Uuu::ul utul .J. .\. l'rit"'tl~· \\ith t·ou ... pit·ow~·~ autl 
atUttlu•a• iJHiit•llnrut \\U' f't'lllrllt'(l t•IIUft!lll~ \\", (; . ,\lt• J>ou;:al with 
nwkiu;.r uucl llllhlislliu:,: u fu)..,4• ... t.th'lll{'llf \\ ith iuh Ill tu ::in~ tu the 
Mm·k ur a l'ttrr-.orut inu It ,:r••ntrl' \'Uittr I hun it iu (;:•·t po~~-.ed. and 
II. IJ. lhuup. uu utltH'IIt',\', \\''" ulsu ilulit·INI r~~r tluo ~amr nfTcmsc 

J.e'I"OWill~ Hill uf j~,lltlllt•r uf IIU HJit•;:t•tl f'aJ,t• ~tUt~nH•nt to the SCt• rC

IIIr,\' ol' ''"''' with n•I'N·o•"'''' lu the lh111111'iul ~u11ditiun ur the Des 
)l oi"~' l '" i"" Str>o·k y,.,,, t '111npu11y. 

'l,ht• J!t'UIHl jill'.'' ur UiiiJ..':.tH1d t'flllttl,\' l't'flll'llf'c l Ull illdittlllCIIt 
u::aiu,..1 It II. ~,a· iKh,,·, E. A. lluu\'l•l uud .\lut·k P;wktu·d , ··lnw:;ring
thc'm wit l1 c·uu~pirut·~· tn clel'•·uml. ,..,,·ow in'-' cmt llf 11w sail• ,.r t·CI'tnin 
SIOI'k l) f lh1• I'"'·J; ill;! ( 'nllll'1111)' ill thuJ. o•OUJII\'. ] J. \\', llPIIJfC\' UIICI 

Fo·col W. Wollld \\'('1'~ i11di•·lo·•l i11 1\'u.'' "l' t·uu;lly "'' o·tnosJ>io·acy and 
ou lwu chu i'A'~< uf ohluiuiug" JH'UJ I('I'I ,\' nnol,•o· l'ul w JH'cl cnscs and 
!!l'(tWin;: ltlll Ill' J h~ "''"' .. r llH· 'lcn·k vr t he .\>s•wiut rtl Packing 
('ompnll~' mnl or II«• [),•, ~l uiuo·' l '"i"" St<>rk Yards CompaJ>y in 
thul o·onnty. 

('. II . Lrwis nnd (', D. l~h,l<•r wr1·~ indicter! fow •·on,pintt·y by 
the ~nuu1 jur.v Of .\Jl fWti(NI'(' C'CiU11IY nil ~U'\'OU nt Of CCI'la iu tr811S3C· 

liiiiiS of the "'I IP or ,(J>l'k ill Jlonl 1'011111,\', 

'rhc gornucl j1u·~· at Ro~ntr ro·t nrnr ol un imlio·t mcn t u~ainst J. C. 
llu ntin~:tun, rl at. ::rowiug out nr 111~ l<ltle of l>l<J<•k in the Des 
31oinc• l'ninu Sto• k Yoml' ('nultuuoy. 

The t·a"' or • ''"'' 11{ l oor11 ,., u rtf. 11 . • 11. 1/llt'llrr. Allorncy 
Grnrral 1' . . h•or11l"/ l 'nrki oy ( 'a"'l''' y. 11 n/, in runne<·tion with 
the r('('ri \'rn.hip J>ro ·rNiinl!, 'lnrJo•ol ton trial (\n the :!!!rei day of 

. \u;:u't ""'' wn' ''"'"I'I<•Jo·ol ''" tho• lllh olny or Q,·tolwr, 19:!0. One 
.. r the "''i<1nllt- in I hi- ' '''f':trl 1111'111. Mr. n . . J. l'owrl'l<, tlC\'Olcd 
ulrnu,l 'i'< lllUHIII ' of faj, t~utin.• tint(' In the )Jrt.•ll;u·alicm of this 
''"""· .\ lnrg'e nmnunt or wurk \fl" ol<Jnr h~· ulheJ'>. in llll' tl~partment 
h1\\'nrd lhe J)r<'pnrnliuu of 11"' , • .,,,,, 
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\\'lwu thr ~"""'~· wa~ l't'lh •ht•tl fur· u·i;t l. lhl'l'l' \\a,.. f;:th'h n muSS; nf 
l••,..lilllilll,\' Hlltl 'llt•h U l t~I'J.!t'\ IU111111•'t' 11f \\iiii{"S."""' lu 1w t'~flllliiU'() 
that 1 mwl• • appl~c·atiu111u tltt• t'''"'·ll th·t· •·oHJII'il fur pu\'f"l' tu t•mr•h'l: 
•••1111 ... ••11•• ll,,j..,f in llw lr·ial. I (),• ... ir·t• iu th i ... t'UIIIh'•·liun tu ow\rt111,"i .. 
(\.t);!i' thP \'f'I'Y t•llit·i•·ut H,,j,ttllh·•· r·,•uclt••'-~1 tlh' th,pltrtuwut I"· '-lr. 
It .1, Bnuuui ... lt••·. \\hH \\n, t·mpltt~ t'l l n' 'l""'·i:1l u•uu ..... ~l iu th~ t'l\..~. 
I ~~ iu 11w ,'•·iul h( 1 Itt' t'H'(• cluriu_!.! tie~· t'nli~ )k'riud of I he trial, 
whwh wH,., rll!ltt WN.•k..;, 

The ca~~ wn' trird to lion. E1lward ~r. lh•('all or ~e,·aoln, n 
·~l]l,\' or lhr jlul~o:mt•nt iu Jlw ··:tw lll'illj:: n .r .. ltows: 

J UOOF. MeCALt.'S OPII>ION 

The court-T "'OUI(I .,y, gentlen1tn, that during tbe seven or eight 
weeki thot 1 hi I .... haa boon tried, I, like lbe counsel, bne tried to 
pay mightY <lose ottenllon to the record a& It went In bore. And 1 hove 
not been able to ~o throu~h thlo trial, the trial of I hi• case, without arrlv· 
1ng at t~omc convictions nbout what the facte are, and coming to some 
eonetuslons duriH!l Jhl1 argument as to wbnt the low Is. 

I tblnk It I• Just ft8 well to dlspo•e ot tbls ease r lsbt now u any lime, 
scentlcm<!n . Jt Is fresh Jn my mind now. You may mnrk the enso &ub
mlltcd, Mr. Wlllrnth . 

The court- 1 need not MY to eounscl that tho determination of the 
mntt.crH In thl tt C-t\90 ht\\'C been n very serious matter for this court, nnd 
the rcsponsl~lllty to ouo th11t I no• urc you I• AJ>~reelated by the eourt. 
hccnuso J cun kec the fnr·rCllCh lnJ( etrcrt or a detcrmlnntlon ot Lhla easo, 
no matrer how It 18 lle<:ldcot. on the Iorge number or people who are 
Interested In It flunnclnlly. And tor thnt rcn80n, It onnk .. the c<>urt 
besltatc nntl go over the matter ugaln and ngntu to be carerul In lt. 

When we started out on this h""rlng, It was ~Y virtue or llD order or 
Judge Dc(lrolf, selling down tor hcorlng and trial the petition and nppll· 
eaUon of the Aoi!Oclated l'ackln~ Company to have the recelnr dlseharl;ed 
or rcmo\ed 1nd thr A~MC'tl nnd pror•er't)' In thh1 corporation turned over 
to the atockholdera, and al th• bt&IMin~ ot Lbl• hOArlng It ,. .•• •t.ated 
by tbe court thnt that wu lhe I•••• that would ha tried. The plead· 
tnp btl\'e changt'd somewhat. and In my opinion. the lu aes have cbaN~ed 
alnce that time-. Tbe atatemtnt In tbt 8Rl'Wt r or lhe state or Iowa 
to the petition and applle:~tlon 010<1 by tbe AIIIOCiated l'acklnK Company 
tor the rtmoval of Lbe routver made Lbe original petition filed by the 
ftltornty g~neral, a part or their answer. and all tbe alJt~tlons tbereln • 
and ~lore the ftnol aubmlu lon In tbls case, tbe A....,lated Packlns 
Company and the lnter..,.nol'tl, joining wltb the A .. oelated Packln~ Com· 
pany, by otlpulatlon of counsel made the original answer wbleh "'"" ftled 
to the ftrat petition of tho attorney ll"neral In thl1 case. and all amend· 
menta thereto, a I)Ort of their plf3dlnl!ll In tbl• apptlcatton lor the re
moval or the receiver. 
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In view or that situa tion. ,:;rntlcmcu, It s trikes me thnt the whole mat
ter in thl~ rase is ror final clet <' rmtnnlion by this court and I cannot 
~; Ide step responstllllttr by dt•tc rm lnin,:: only th e ma tte r or the removal 
or this rartl r ulnr recel n •r. or till' arplication at tlt ls tint!', to turn the 
assci.s and propcrty bark to the Assoclatecl Packing ComJI:tliY. but that all 
the Issues wi ll ha ,·e to be ci E' t<'rmlucd a t this time. 

The evhiNtce a s it has gone In he re during these weeks, has convi nced 
me and ~;truck me as showing a Ktupendous rraud perpetrated on the 
citizens or Iowa : a t raud that was planned In cold blood at Its Inception ; 
a scheme pla nned and concocted not Cor the pur pose or buildIng a packing 
plant here at tlrs l. but a proposition or selling s tock and ge tting a certain 
amount or money out or the s tock sales, ami the question or building a 
packing hoase, If It was ever considered a t a ll, was a. mere afterthought, 
perhaps occurred to them after they had got well Into ft. 

The law of this s tnte under those c ircumstances makes the money that 
has been accumulated by such a process, a trust tund which really be longs 
to the men who paid It In there. It Is like the money that Is round In 
the pur!'e ot the thief, It still be longs to the man from whom It was 
ftl ched and taken, and that Is the way, gentlemen, it s trikes me with 
rEgard to the assets on hand In this alleged corporation. 

There Is not any question in my judgment but wha t the attorney gen· 
era l was ju~tlft ed In bringing the suit, and that the allegations of his 
original petition and his answer to the applicaton tor the renewal of 
the receiver hnve been abundantly substantiated and proved. 

Th t> question tha t is raised by counsel here on the question of estoppel 
Is one that Is entitled to serious cons idera tion. There Is not any doubt 
about the line of a uthorities that counsel presents here that war rant them 
In taking the position that they have In his case on that queslion. But 
the question that s trikes me, gentlemen, is this : Do the facts here In 
this cast> bring this case within this line of authorities, and I am con
slrained to believe that they do not. You take the Nebraska case where 
a corporation, acllng Illegally, In violation or the law, and continued to 
do so tor a ser ies of years with knowledge o! the attorney general, 
or thf authorities, and the}' bold that the question or laches could be 
properly weighed In that case, but the si tuation is a lillie different In 
this case. Whatever was done afte r the appointment or the r eceiver 
In this case when this whole corporation was In the bands of the court, 
Is a little di fferent proposition than where the authorities 11ave per· 
mltted a corporallon to run on with Its ordinary business, and the mere 
r~cl that the attorney general consented to a decree which permitted 
toe receiver to do these things, I do not believe warrants this court In 
ftndlng that be was guilty o! laches to such an extent as to make that 
line of cases applicable. 

It Is a heart rending proposition to decide this case. I realize t he 
force of the statement made by counsel. Wha t Mr. Olllesple said about 
poor people In th is state appeals to me, there is not a. doubt about It it 
Is a hard propos ition. And yet the law or this state Is that a corporat;on 
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founded in fraud, a. corpor ation that bas violated the laws or the state, 
not mPrely In one Instance or technically wit h r egard to a day or two 
In filing thei r reports, but flagrantly and In many cases as disclosed 
by this evidence, t he law pr ovides that in that sort of case the assets 
~;hall be divided am ong the poor people as far as they will go who have 
paid their money In there. It s trikes me that Is what this court hiUI got 
to do. Can 1 say here we will take the money t hat Is found In the purse 
of the thler, using a nother Illustration, and start In to some other bus!· 
ness venture with It? I don't think I can do that. It may be that they 
are losing the large amount that It cost to promote this company, but in 
my judgm ent that Is lost anyway, I believe that asset or benefit from 
that bas gone because even if this plan were adopted I do not believe It 
would be feasible without again s tarting Into the s tock selling business 
or in some oth er manner ra is ing funds. These people who want to go 
ahead with a. packing bouse can buy a t receiver's sale t his property with 
a new corporation and do all that could be done under this proposed r e
organi:l:ation plan. 

At any rate, gentlemen , I am or the opinion that I cannot set aside 
this s tatute which provides for an action or the attorney general under 
c ircumstances o r this k ind on behalf of the state to ask to have the 
a ffairs of this corporation wound u p and Its assets distributed among 
the stockholders, nor I cannot bend t he law as I see It, and under my 
oath I have to follow it. I am under constraint the same as any other 
officer a nd holding that opinion I wilt have to render a decree in this case 

In accordance with lt. 

I am inclined to think they a re entitled to some of the specific findings 
that they are a.sking for on the application which was filed In this 
case on the 11th day of October, 1920, by the attorney general. 

The first finding will be round by the court, that Is, that the corporation, 
the Associated Packing Company did issu e Its shares of capital stock 
without having received the full par value therefor in money or prop· 
erty su bmitted to and approved by the executive council. 

Tbe second finding will be made by the court that the offi cers or 
agents of the Associated Packing Company did make or issue to l ts 
stockholders , or to others, a written report or statement of Its a ffa irs 
or pecu niary condition con taining materially false statements or wll· 
fu lly exaggerated statements of the value of Its property, affairs, bt~:~ 
ness or prospects, intended or having a t endency to produce or g 
its sh ares of s tock a greater value than they really possess. 

The fourth finding will be g ranted by the court tha t there was ln· 
tentional fraud In failing to comply substantially with the articles of 
Incorporat ion through having no good faith intent ion to engage in the · 
packing bus iness or In deceiving the public In relation to ~he means or 
liabilities of th e Associated Packing Company by the otrtcers or pro· 

111ote rs of sa le! company. 

The fifth finding wlll be granted that the corporation was or ganized 
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for tl1c purpos(.' or mak ing promotion profits and without the good faith 
int<'nllon of t>ntcriu~ Into the business of operating a packing plant. , 

The Rixth finding will be grantctl that there was fraud practiced upon 
the st;tlc or Iowa In the al)plic'.ation made for a char ter by lho Jler· 
sons ruakin~ the same on behalf or tbc tlefendant corporation. 

The sc,·euth fincling will he granted that there was a conspiracy be· 
tween the officers und those interested in t he Associated Fi nance Com
pany and tho oCflcers of the defendant corporation Associated Packing 
Company to defraud tbe purchasers of stock in the Associated Pack· 
lng Company. 

And to each and every finding and order and decree r endered thereon 
an exception will be granted to each and every party to this case. 

T he matter ot costs, gentlemen, will have to be taken care ot la ter , 
a nd I am not prepared at this time to make an order with r egard to 
the costs. I woultl like to have time to think about that matter a 
little longer. 

I will leave the matter in that situation and ask counsel to prepare 
a decree In uccortlancc with this finding and submit it to counsel on 
the other side und send It to me and I will sign it. 

You may ad jour n court, Mr. BalliiJ. 

MIDLAND PACKING COMPANY 

This was an attion eommellc.:<'d in the name of the s tate of Iowa 
upon relation of the nttomey gcllt>J'al to dissolve the Midand Pack
ing Company, which wa. au Iowa c.:orporatioll-

( 1) Because of the fraud pradit·ed u pon the state in or·gan iza. 
tion of the corporation : 

(2) Be(·nnse of the frnudulent aet of the officers antl managerR 
and their acts in ,·iolation of the corporate laws of the state of Iowa: 

(3) Because of the fraud pral'ticed and being practiced upon 
the citizensh ip of Iuwa, nnd espet· ially upon all of those who were 
stockholders aud s ubscl"ibcr·s for stork in the corporation. 

The petition asked fo r the appointment of a receiYer to take 
immcciiate clatr~e of the assets of the cot·poration. 

T he application for the appointment of a l'eceivcr was made on 
the 7th day of Mny, 1!l20. 

T he petition c·hu r·gNl the offiPers and managers with having 
':'iolated the inco•·por·atiou laws of the stutc, and aslted for a disso
lution of the corpo ration, and the appoin tment of a temporary 
recciYe1·. The or·tlcr· was ~runtrd and a temporary receiver was 
appointed to take c·hur~e of thr. p1·oprrty. A case was pending at 
that time in the federal court aski11::r for the cancellation of a sub-
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script iou of. one P ete r ll t•g-urs. An inj unction was tlwn secured 
out of ~he f e~lenl l t·ou r t, ('ll.ioin i ng- me•, as a ttomt•y gPneral, from 
proceedmg wrth the pr·osN·u tiou a11d r1Jjoini11~ the di:;trict court of 
' Voodbury COilllty fr·om mnking- a11y furthe1· ordt·1·s iu the case or 
from hearing tl~c rase, aud e11joi ning- the r<'cei,·e1• f rom taking ~ny 
further steps With rrf<'rC'IICC to the property. 

A response was_ filed to the appeal of Peter H egnes, and the 
federal cou r t cot.ltln u<>d tl1e temporary injunl·tion. The state ap
p ealed from the JUdg-ment of the United States District Cou rt to the 
U nited States Cir('uit Court of Appeals. The Uuitcd State:; Cin:lllt 
Court of A~)pc.uls di~o;solvcd the injunttion a-; to the attorney general 
and the dtsl.rLCt coutt of \Vnoclhury ('Ounty, Lut coutiJIUed the 
injuuction as to the reeciver appointed by the district court of 
W oodbu ry cowlty. 

Appl ica tion is now brin::t mudc to the United States Supreme 
Court for a writ of' certioruri to revic'y the jud!jment of the United 
States C ircu it Court of Appeals. 

STATUTES WHICH SHOULD BE AMENDED AND NEW LAWS WHICH 
SHOULD BE PASSED. 

( 1) Amcnrlmcnt to Rcmoual Lau·. 

Section 1258-c•, as atn<>nded by chapter 391, acts of the 37th 
General Ass<>mbly, should be amended so that all police officers, and 
all eou uty, ('ity and town offitet·s shall be subject to remoYal upon 
the grounds stated in sectiou 12G '·l" of the code of 1913. 

The statute should also be ameuded, muki ng any man who is 
removed from office or who resigns after removal proceedings a ru 
conunenced agai11st h im, ineligible to auy office for a period of 
fi \'e years. 

(2) Chanoe of Placr of 71rial by thr Slate Authorized, and Chanoe 
of Place fJ/ Trial Upon the App/icutio·n of the State. 

T he ex perience of this depar·tmcnt iu the lust four years has 
demonstrated the fact that conditions a1·i~c which make necessary 
a statute autho1·iziu~ a change of pl:-H·c of trial upon application 
h~· the state. 

Tt t at lea~t two ius ta rll'cs I ht•n• hn\"1~ heen ~mss mi~<·arria~es of 
juslit·c hee<Jnse in th<' c•onllllllllitirs wh<>rc the <:rimes were com
mitted, those opposed to the proscc•ution ha,·e ~one out and deliber
a tely worked up sentiment to pt·cyeut the <:onviction of persons 
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~uilly of t·rilllr. Tl,l•n· i., no ,·alid r{·H-.4'JU wily, wht•n a ~ituatiou of 
th:tl kioul t'\"1", Ill<' hl.ol,· >louultl 1.., •~•IIIJM'IIt'\llu rlraw u jury fr(lln 
11 l~•IY uf ""'" whu..- tnin<h loan• hc·cn JH'<'judit:cd b~· lhO!oe friendly 
Itt lilt' th•ft•W••t-, 

Ju l lw I'll''' ur o"\luf, j', /l tfly, ar•pt•u:tiuuatcly l GO \'('llil"('Uil~U WCJ"t! 

~XHIIIi llj "f') hl·t'm·t· a .i •u·y w~h• :-.rt·un·cl, ntul i l Wil~ l'l't'fl•l'tly appat'\:nt 
l u ~\'l't'.)' 111:1u t·ouurt·led wi th tllr l'H1H'1 lhul twlwith~t aJHii ng th.;! 

htl'g'C' IHutlll('l' ur HH'II t•XU tlliHNl, the' lll i1lcl"\ of the jll1'01':-i SC)ected 
,, .•. ,.,. pui'4HH'41 uutl ii x~,_·d hy •. .._.m-:ou of 11H.' di:-wus."'ion t hut hnd J!lme on 
ill IIH· l'fflllllltuli ty. 

II' u ..twu;.rt· ul' J•l:t•'<' .. r ll'ial is nllowrd In lioo· tlcfrtulant, as it 
uc•'' i..; mul•·t·llu:· ~la1nt•·. tltl'n' is nu \'u1 ;t.l J'('Usuu why th<"r<' s l•ould 
uul I"• l1 lii'U\'i'i•m uuuh• f(,l' ;.:rautill'.! thtl :-.1.1t c• tht• l'iJ!h1 to a thange 
of plm·c- uf trial. B~ '':ay uf c~x;mtp!t\ "'• eui:.!ltt ~tate that in 
.\l•mt~:om•·t'\ •·n•mt,· :,?:"', puhli.· mt•t·tin1!:-- Wt)rt hcld t•ondcmniu" the 
l"'"•·•·uli"u. ur th; oh•ft·udant Krlly in thr <·n~ of i>lfllt t•. if.clly. 
"!' uf 1111' ntli'"'" ''""""'""I with lhr JtrCN'<'IIIiou lwiug coudcmned 
iu tlu• .. tt \':u·i•Ht" nu~liu1!s. 

(:l) Thr /,,,,, ll'ilft Rr[rrrnce lo Tnt~tSJinrlin!J f ttlo the Slate Any 

ltolo.rit•nlinrl / ,iquo,. Should lit "'"' ndrd. 

l intlra· ou1· (ll'r,.,rut stntutr, uo t·ommouPul'rif•l' cun lawruU,v b1·ing 
i11 t(l tlw ~ln1t nny intuxic·alin;! litJHlli'S u n i (•N-~ it is hcin~ transfer1·ed 
to u ftt' l'lllil -lwldte·. 'l'hi-. ha ... ~t'tH'I'Hll\' ltf't'll uhM'n·••tl lw thl· •·aill'oml 
I'IIIII JIIIUio•, iu luwu. I lhiuk it slwu.l<l II(' '"hi tn Ill\,' t i'Niit nf the 
J:f'll('l'a) 1'111111'•\'1 UJH I IIUIIUI~ill;.! 01lit.•(' J~ or the a·uilwuy t'OI'I)()ra1iOIIS 

opC't'iltlll:,t iu tht.• .. 1ut.,. (If lu\\'a !hut tht•y lul\'(' trirtl lu nh~C"n·t· tJJis 
lnw nncl huw ;t<•m•c·ull~· (!in·n tn thi, rlrpnrunrnt full tn-op~ratiuu 
with n•fc•rt•uo·c· In ll~t• o·nro ... ·rmcnt uf I his 'tnt nit•, lou I there e'ist~ a 
c·oncli1iuu "hido i' iutolerable. )lrn who havr been enj[agcd in 
thr heNtllt';tduJ! hu .. ilh''' have driven out~id~ tht• ,tat~ with auto· 
mobil,.,. nnd "'"' tram.porlictl! inlu tlor 'tn1r dnil~· hundreds or 
gnllou' ur iutoxio·:ttiu;.r liquors. 'l' hr law 'hould make nil of the 
t·n~C~ iu t'Ulllll'dion With <111,\" Jli'O'«''.'Utiuu fm· truu~pot•fation, 0 1' the 
p:orllc•s ''"nut•drd thro·ewith. n litn UJlOII lhr whil'lc in which the 
~110•Is nn· hc.·iH}! tl'a ll ,pt)J'httc•cl , aud providt• l hnl tlt('l \'ehiclc ma~· 
lll' ho•ltl 111111 sold foll' Ill!• )lii,\'OlCII I uf Nllo·h o·osls. 

c 'O~L\1 E:\0.\'1' 1 o~;;. 

I " i,IJ In ad;uo\\lc•th!e lltr ,·rc·.'· cffidrnt 811tl lu,\'111 work rcndco...O 
lo lhis dr)J<crtmeut by the a,sislunl uttornrys ~cueral. ?llr. F. C. 
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f)nvitJ..;~,n nf Emnu-t,J.un~. ~h·. \\'. H \ ' 1\t•ntlri .. ·k uf 1\.C'ukuk. )I•·· 
II .. J. 1'11\\rl'> .. r n,., ~lllim•, 111111 )lc· .J. \\'. Saculct,k~· .. r :\o•w llnmp. 
lon, :uu.l uf rlw '('•·r.-tm·y lr• 1lw Hftur·n•·.\- :!••n•·ral. 3.1~ .. h, ... t,. Jl . 
( 'mu·Jctry of DCh _\!oill~<. 

'l'l1l" ('lllit·iC'nt \\'t~rk nf law l\llf'l)t'\'i.'IIH'Jit t•uultl uut hun• h~'l'll 

11\'I'CllllJIIi'l'cd without thr luynl ~IIJIJH•I'I ~tin·ll the Drplll'hlll'lll or 
.J u~tict.l IJy t il~ !"fl(~..:hd U!!l'tll ~. I tlt• ... itv t'~lw'·i•1lly to t·omnwntl the 
work of ~l r. 0. 0. H<H·I< <•f l.n;.r.c 11 . ~lo·. II. ~1. l.nn::r nf Brdl'ot·cl, 
Me·. ,J. E. Hisden uf l'NioH· Hapitl", Mo·. II . \\'. T~t·t·~ll <If MI. 1\yo·, 

)"· .J . H. ll nmmnnd uf J)r< Mni11c·•. )Jr . . J:wk l•'rl'l'and o f Mm><hall
lowu, Mr. Philo \'an \ra:t(II H'I' .. r lela Omn•. ~l c·. W. )\. Hir.c or 
J'n,J,·illr. )It·. Eol. l'1·awfc•nl uf 1),., ~l~oi11c•< mul ~It·. ( 'lmo·l,•o; 1-:. 
Smith of Cotul('il BluiT<. 

I Mlbmit hcro·with a Jlao·tinlli'l ur lht•thiu~"' •H·o·ompli,lu'!lloy the 
clrpac·hnellt in ~OIIIIColioct wil h 1lw '"'rl; "r tl11· 'JIC<·ial a!!~llts. 

\\"OHK OF DEP.\H'nlt-::\T .\:\ll SI'I·:I'I.\J, _\C:P.:\TS. 

CRJ.ITr..~ Rl;t •. tTJ.\'(1 TO IN1'0X/C,tTIN(; UQUOR 

~at11re ot Virlallon Penn!Ly No. Con· 

~lntnlalnlng liquor nulsnnco ....... . .. , ........... .. $29,401.00 
uoouesgtng . . . .... . ..... .. . .. ..... ....... . ....... l~Anu5 
DooLiegglng, jaU sentences .. . •. . .. .. .• • ...... . .. . . .. 
t 'ontetnpt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . 5,l:i{i.UO 
l:ontcmpt. u. s. Court .. .. .. .. .. .. .. .. .. .. .. .. .. .. 1.ouu.ou 

vtrtlon• 
80 
~6 

6 

Viola lion or need Amcndm~nt .. .. .. .. .. .. .. .. .. .. .. 1.800.00 10 
Vlotalton ot Heed Amendment . . . . . . . . . . . . . . . . . . . . . . U 
I nJuocllons gn.nl.Cd .. • .. . .. • .. . • • . . .. .. • • • .. • • .. . • 62 
llleJ;a) transportation or liquor . . . . • . . . . . . . . . . . . . . . . 7.4&8.86 7 t 
Orden! or abatement l .. ued .. .. . .. .. .. .. .. .. .. .. .. . 3 
Still• selud and destroyed .. • . . • .. .. . • .. . . . • • .. .. • .. • . .. • . . .. • • • 9 
\\'bloke)' l!eized, qts .... ......................................... 4,916 
l:lder ocized. gats- . • .. .. .. .. .. .. .. • .. • .. .. .. .. .. • .. .. .. .. .. .. • .. 3,444 
ll'lue selted. qts ............. ... ... ..... ... .............. ....... 13.~~~ 
!Jitters seized, ea••• .. • . .. . .. . .. .. • .. . .. • .. .. .. .. • .. . . .. . • • .. .. • 242 
.IJnsh seized. gals ................ ....... · . .. ....... .. · .. ..... ·.. ~~~ 
Alcholtol seized, qts. . .. . . .. . .. . . .. • .. . .. . • . .. . .. . •• .. . .. . .. .. . .. 276 
Uln and Brandy. <tll!. . . ... , .............. . ..... . , . . .. . &2 
Beer Helzcd. ql.s. .. ............ ... . ... ... , . ....... . .. ... ..... .... 1,&76 
·remp brew. bbls. .. . .. . . . . .. . .. • . . . . . .. .. . . . . .. .. .. . . .. . . .. . .. . 14 4 
I,Jq•o•· «·1:•·<1 from Churt'ld /1 /Jn<o Co.: 
Alcohol, gals . ... ... .................... . ..... , • .. .. . .. • .. .. .. .. .. 266 
llrand)', gal•. .. . . . . .. . .. • .. . .. • . .. .. .. . .. . .. .. . • .. .. . • • .. . .. • .. .. ~2 
Blackberry Cordial, gal& ....... .......... .. ...................... !1% 
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Wine, ~als. 

Jlltl~I"S , hOtl(f'S , , , .. .. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2·.~ 

...... . .... . ....•• • .. . . . •• .. . .• . . 12.c:a 

l,i,Juor srjzn l fn,m J.:lk.ll ('IUIJ , )JI'.'-1 Moill''fl: 
llccr. cn.<c' . . . . . . . .. .. .. . ..... .. .. .. ..... . .. . . .... ..... . .... 76 
li<!J.-;, CMh>IIS . .. . . . . . . . . . . . • • . . . •• ... · ., • . · · • · · ·. · • • • • • • · .17 
( 'umJ•letc oullil for maklns: hmuc hrcw. 

1'/0f_,\7'/0X.~ 0/.' /,.111' R I·:I,J\1' /NO TO MOIMT./Tl' 

Penalty 
Nature or Violation Assessed 

Prnsl itulion (5 yrs. Ro-ckwell City J 
l..o\vdness .......• • . , . . . . . ..... . ...... . .•... $100.00 

Adutt~' l' )' p yrs. Anamo~a) ......... . ... . . 
K•·et,in~ house or ill ramo (rorrcitc(l bonds. $1500) . . .. 676.75 
ln•·c!it c 25 yeursJ 

11/!WI·:U..,\ N~:OIIN (JHIMJ-:R 

Nature of Violation 
Allowing minora iu pool hal1 
Arson ( 1 year 1n Anamosa) 
Assault 

Penal ty 
Assessed 

................... . . .. . $ )37.50 

AS~\ull with intent to commit munJer ( 6 years) ... . . 
AJ;•umtng to be an otficcr .. .. ............. . ...... .. 
llurg1nry (10 year~) .. ...... . .... . ... .. ..... . ... , .. 
t:onsplracy (2 forfcilc<l bonds O[ $~.000.00) . .... . .. . 
Carrying cootealed wear)()os . .... . ............. • ... 
Unnlllllng ...... . .......... . .. . ............. . ..• .. . 
l~arecny or automobiles . ........ . .. . 
lMrceny or hog$ ......... . .... . ... . . . 
~tunslaughtcr (8 y,.., Rockwell l;ity) .. ... ....... . .. 
Murtlcr (lire scul oncc) .. . .............. .. ... ..... . 
A1un.lcr «;Jo yc:~.rs;:) .... . ..... .. ... .. . ..... .. . . . . . . . . 
~1unler U5 ) 'C".lrs) •• . .•••• .. . 

l'erjury . . ....... .. ...... .. .... . .... . .. 0 •• • 0 . 0. 0 •• • 

llccol\'lng stolen JlrOJ>ertr (6 yrs. Ft. Matlisoo) ... •. 
H('eel\'lng stolen prop.erty (5 )'1'9, Anamosa) . . ... . .. . 
Hcct\hlng .stolen r•r0110rty ( 1 yr. county jail) . .. . . .. . 
Hcceh•fng stole n prOl)(~rty ( l yr. count>• lail) 0 ••••• 0 

llobborr I 20 y rs. Pt. Mad !son ) ... . .... . ........... . 
HobbeJoy (20 }~r.!J. Anamos:1) .. . . . ....... . . . 
fiotJbery ( 10 yrs . Ano.roosa) ... o ••• ••• ••• • •••• • • • ••• 

I\.OIJbery fG yrs. AlH\IliOSa) ... ..• , , o o. · • · .... . .. , , o o 

1-tunniug car withou t Hce-nso ..... ... ...... . .... 
0 
•• • 

Vagrancy . ....... . .... . ... . 

t .. nrccuy rrom buildings (5 yrs. Ft. 1\tndi~on) .. : ~ ~ : : : 
l...:u·cony rrom buildings (5 yrs. Anamosa) ... 

0 
•• • • • • •• 

ULlorln~ Corgerl h"truments (7 yrs. Ft. Madison) •. . 
Uttering forged Inst r uments ( 1 yr. l!'t. l ladlson) .•.. 

60.00 
1.000.00 

250.00 
13,732.60 

2,60Q.UO 

400.UU 
500.00 

26.00 

No. <.:on
''ictions 

2 
l 

1 

No. COO· 
vlctlons .. 

l 

3 
6 

~21 

33 

7 
1 
1 
l 
6 
2 
2 
l 
1 
3 
3 
1 
1 
IJ 
1 
1 
1 
1 
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l'nlawful 110t-~l:!C6sion of dynamite (6 mo. county Jail) 
t:nl:lW[UI aSSCOlbly . o • • • • • • ,,, •• •• ••••••• ,, o •• •• ,, . 

l)isorderly conduct ..... . .. . .... . . .. ...... .. 
J)isposins: or tnortgagt"ct ,noperty (5 yrs.) . .. . ~:::::. 
Fail ing to keep ~nragc l'CCOI'ds 

ViolaUon Blue S ky Law ..... . 

INDICTED, CASI:JII PENDINO 

455.00 
1,66S.OO 

H.75 
200.00 

27 

ao 
81 

Natu re or VIolation No. Cases 
Arson .. . ....... . ... . ... .. ..................... . . . .. . .... 6 
t'onspir-acy .. .......... o ••• •• •• • • • • • 0......... . . . . ... ... . . . 6 
Disposing or mortgaged J>r01>erty ...................... . ... .. .. . . . 1 
Enticing female child for prostllutlon • . • •. . .•............ . . . 
J•~nihn·e to reJ)ort auto accident .... . ... . ........ .. ... . ..... . .. ...... . 
lndccent. exposure . .. . . .. ....... . ... 0 ••••• 0 ••••••• •••• • • • • • • •• • ••• • • 

Larceny or a utomobiles . . . . . . . . . . . . . . 4 
Liquor nuisance ......... . . . o • • •• ·•o •• • • • o• · · · ·· · · · . . . . .. .... .. ... . 10 
:\1nnslaugu~er . . . o • ••• • •••••••• • • • • ••• •• • ••••••••••••••••• • •• • 4 
!\.1urder ... . o o • • • ., o • • 0 0 0 ••••• • • •• • • •••••• • •••• • ••••• • •••• • •••••••• :l 
Obstructing Juotiee ...... . .. . ....... . .................... .. ......... a 
Heceivlng stolen proJ)<!rty ...... .... ...................... ...... . ... 3 
Hobbcrr ... . ..... . ... . ... . .. . .................................... .. 
I!Ulmlng hOus<~ ot ill ra.me . .. .. . . . . . . . . . . ... . ...... .......... 2 
Note: There arc. flvc injunctions t..endtng. 
RcmoYal or of'ticers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Gnmbllng devices seized and destroyed, value $15,320 .... . . . .. .. ... 2ijQ 
Confessions .. . . o •••••••••••••••• • •• • • • • •• • •• • • • 3b 
Automobiles recovered, value $71.69& .................. ... .. ...... . . sa 
Value ~~ other stolen t>roperty recovered, $7,100. 
Permits cancelled . . . ................ . ..... 19 

We assisted In policing the lntcrslale l':llr a t Sioux City nnd the Iowa 
State ~·atr in 1919 and 1920, and al80 asslsiC<I local ofllccrs In L'age county 
In twotceting parochial 6Chool against mob violence. 
Mulct lax assessC<I, $24,250. 

A large amount or olltcr work ut·c·umf'lj,Ju·(l !Jy tlu-. KIH"'·inl a;.wuJ-... 
is not mentioned in this l'rpud , s'wl1 as assi~lin~ I<K:tLI oni<"crs in 
~.:onucction with i nvesti~atious nud l1••lpin~ (•c)nll ty Jll'C»l4'cUt.OI"S to 
sccu 1·e necdc'<l cvidcowc to c lose up tlw ~up iu t·o·iminul l"·osccul ions. 

] cull attention to the rad that. suRkirul rnouls hni'C IIOt been 

JH'ovidcd :o:;o that a vi:.rorou.s tnmp•li;.m n!.wiuo..:t law ,·iulalurl'\ t·IIUiil 

he can·icd on tlurin~ the last 1 wo .,...,,.,, ll> ll·inl( six mf>ll lhs Ill the 
fis~nl yeat·l919·19:!0 this (]cpmtrncut. wa' onuohlc 1o kcrp it.< spc:<:ial 
agents on account of the J a~k of fuud~. While thco·o was $~7,500 
app!'Oill'iated fo1· law enfoo·ccmcut, nl!<>llt $17,1i00 wns expcu(lc<l by 
the go ,·crnor, and this dcpartmeut has 110 rccortl of the work of 

his agents. 
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It should IH' f urt hr r noted in t·onrtedion with 1hl:' n•po rt of the 
work of thr sta tr lt::rt•nts that this r e port n·pr(•scnts what wns ac<·om

plish rd in e i~h t t•rn months im;trau of a period of two years covering 

thr full birnn ial per·io<l. 

I drsir·r also to t·a ll attention to tiH• fad that thr $:17,f>OO a ppJ·o
priation di<lnot hct·om<' efft•ctin• until .\pril 29, 1919. T he amou nt 
un<lrr thii'i tl<.'\1' appt·opriation allowed for the total work of law 
<•n fot't·rment by spN·ial a~rnts aq•ra~rd :j;:3,125.00 pet· month. 1'hii'i 
departmrnt has OJH't·nted on ly t\\·ruty m ouths hy its special agents, 

the balnn t·<· of the time th<'y havin:,! to he lairl off fo r want of fund s. 
'rhe goYr rn o•· has 11srd appr·ox imal eJr one-half of the en tire a m ount, 
leaYing- as the total amount expended by tltis d epa1tmeut out of this 
f und approximately $31.250 for t\\·enty m on ths. 

The actual fines assC'ssed as a result of the wor k of the agents 
of t h is department mnountcd to $78,281.41. T he amount of stolen 
prop er ty recovCJ·ed by them was of the \'alue of $78,695.00, they 
having- recovered 83 nutornobilcR, and no specia l bureau was m ai11-

tau1ed fo1· the purpose of reeovr ring stolen automobiles, the recov
eries of t hese 3 stolen automobiles being only inc iden ta l to t he 
other work of law cnforN'tucnt. The re was to the value of $7,100.00 
of o ther stolen property reco\'ered, mak in{! a total of fines and 
penalties assPsscd and stoleu property recoverrd as a result of the 
special ag-rnts' work from this department alone, $ 157,076.-H . 

The amount C'XpC'ndcd was $:31,250.00, or in other words, the 
depar tment produced in fines and penalties and property ret·ovc•·cd 
more than fh·e times its rost to the state. 

Number o! Couvlctlons: 

RECAPITULA TIO~ 

1919·1920 

I n violation or liquor laws ........................................ :i:ilj 
I n violation or Jaws relating to morality . ..... . .... ... . . ............ 11 
Gambling ...................... . ........... .. ..... . .............. 221 
Murder . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 
Larceny or a u tomobiles .. . .............. . .. . .. . ..... .. ........ .. ... ail 
All other otrenses .. .......... .... .............. .. ................. 17:! 

Total ................ . ........... . ....................... 71!4 
Total fines assessed ..... ................ . .......... $78,281.41 

R EPORT OF THE ATTORNEY GENERAL 

RECAPITULA TIO~ 
1919·1920 

SPECIAL AGENTS OF ATTORNEY GENERAL'S DEPARTMENT 

In account with 
STATE OF IOWA. for years or 1919 and 1920. 
Amount expended through Special Agent Fund .... $ 31.250.00 

29 

Fines a nd penalties assessed .............................. $ 78,Z81.U 
Stolen property recovered . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 78,695.00 

Balance .. . . . ............................. $1 25,72l!.41 

156.976.41 1&6,976.41 

The aho,·c s hows thr profit <leri,·ctl to t he state of Iowa and her 
t·itizen!'hip in actual dollars and <'IC'n ls by the operation of the 
special n~cnts out of t hr attornry General 's offire during the last 
two y ear 's t o be $125,722.41. 

RECAPITULAT ION 

or the four years of the work or the Special Agents and !'f the depart· 
ment. 1917 to 1920 lncluetve. 

Number of convictions. 1.521. 
Fines and mulct tax assessed ..................... . ........ $286,258.66 
l:itolcn property recovered . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 89,320.00 
Total value of tines assessed nnd proper ty recovered ..... .. . 375,578.66 
Estimated mlue of liquor seized .................. ... .. · . .. . 423,477.60 

(A large proportion of these liquors \\'ere ~iven to hospitals, 
federal government and to the s late Insti tu tions.) 

Value or gambling devices destroyed .......... · · .. · · · · · .... · 30,72{).00 

RECORD OF CRIMINAL APPEALS for 1919-1920 

Arrirmed 
Reversed 

. ........•...•....................... . ....... . .. ....... . .. 65 

. ...............................•......................•.• 17 
3 Reversed on appeal or elate ........ . . · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 

AIT!rmcd on appeal of state .............. · · · · · · · · · · · · · · · · · · · · · · · · · 1 
6 Submitted but no opinion rendered .... . .. · · · · · · · · · · · · · · · · · · · · · · · · • 

Total .......••............. · ·. · ... · · · · · · · • · · · · · · · · · · · · · · · ·81 



CRIMI~AL CASES SUBMITTED TO THE SUPREME COURT OF !OW A 

JANUARY TERM, 1919 

Title of Case County Dec~ ion Nature o! Case. 

State v. John Butler and William 
Butler . . . ....................... Hamilton ........... Affir med ... . ...... . . Bootlegging. 

State v. Art Dolson .......... . ..... . Pottawattamle ...... Reversed . . . . . . . . . . . Breaking and entering railroad car. 
State v. J . E. Easter . ............... Mahaska .......... . . Reversed ........ .. . . Perjury. 
State v. George Gibson . ............. Union . ............. Affirmed ......... . .. Seditious utterance. 
State v. Gust Ke11gren ..... . ......... W!nnesh iek .... . .... Affirmed ..... .. ..... Bootlegging. 
State v. P. H. Konzen .. . .. . . . ....... Cerro Gordo ........ Affirmed ............ Obtaining money under false pretenses. 
State v. Louis Nagel. ... .. .......... Guthrie .. . .. .. . .. . .. Affirmed ............ Perj ury. 
State v. Floyd Smith .. .............. Del a ware ........ : . . Affirmed ............ Seduction. 
State v. C. H. Snyder ............... Polk .... ............ Afllrmed ............ Liquor nuisance. 
State v. Quan Sue ................... Story. . . . . . . . . . . . . . Affirmed ...... . ..... Murder. 

•state v. Hugh Taggart .............. Black Hawk .. . .. .. . Rever sed. . . . . . . . . . . Liquor condemnation. 
State v. George Anders ............. . Polk ................ Affirmed .. . ... . . . ... Larceny. 
State v. H. R. Biddleman ........... Polk ... ............ . Affirmed . . ....... . .. Liquor nuisance. 

•State appealed. 

MAY TERM, 1919. 

Title of Case County Deci'3ion Nature or Case. 

State v. John Alderman .. . . . ... . .... Story . . ...... . . . . .. . Aftlrmed ........... . Bootlegging. 
State v. Jeff Haner .. . . ...... . ... .... Harrison ........... Reversed ........... Rape. 
State v. D. H. Harris ............... Lyon ...... . . . . . .... Reversed...... . . . . . Assault with intent to commit great 

hodily injury. 
State v. Frank Kappen .. . .... . ...... Story . . · . . . . ...... . .. Affirmed .. . . . .. . .... Having burglar tools in possession. 

State v. Everett Vaughn ............ . Appanoose .. . ....... Reversed ...... ... .. Rape. 
State v. Myrtle Lakin ............ .. . Polk .............. . . Afllrmed ............ Lewdness. 
State v. J ennie Pinkney . .. .. ..... ... Polk ....... . ...... . . Affirmed ............ Lewdness. 
State v. Frank Eaton ... . ........... Polk .. . ............ . Affirmed ....... . .... Bootlegging. 
State v. Edna Luth~r ................ Polk ... . ... . ....... . Affirmed .... ... ..... Lewdness. 
State v. Marrie Wallace . ..... . .. . ... Polk ..... . ...... . .. . Affirmed ............ Liquor nuisance. 
State v. M. Jones ................... Polk. . . . . . . . . . . . . . . Affirmed . . . ..... . ... Liquor nuisance. 

SEPTEMBER TERM, 1919. 

Title of Case County Deci3ion Nature of Case. 

State v. Leon Cartwright . .. ......... Boone ..... . .. . ... . . Affirmed . .. .. . .. . . . . Malicious threats with Intent to extort. 
State v. J. B. Gilliland . ......... . ... Ringgold. . . . . . . . . . . Affirmed ............ Resorting to house of ill tame. 
State v. Joe Gough ........... .. ..... Dea Moines .. ...... R~vereed ...... .. ... Murder. 
State v. Carl Herring ............... Polk ................ Affirmed ............ Larceny of automobile. 
State v. Florence Huston ...... . ..... Polk ................ Affirmed .. . ....... .. Murder. 
State v. Cleo Leete .. . .............. . Woodbury ........ Affirmed .......... .. Robbery. 
State v. Harry Newcomber ..... . ... . Woodbury ........ Affirmed . ..... .. .... Robbery. 
State v. Pat O'Brien . . ...... .. ...... Pottawattamie . ... .. Rtevereed ........... . Robbery. 
State v. Wilhelm Schumann ......... Calhoun . ........... Afllrmed ......... ... Assault with Intent to commit great 

bodily injury. 
State v. D. Sullivan ... . . . ........... I Ringgold . ...... . ..•. !Reversed ....... .. .. . Resorting to bouse of ill fame for purpose 

of prosti tution. 

JANUARY TERM, 192(). 

Title of Case County Decision Nature of Case. 

State v. Earl Bogardus and Fred 
Connell ........... .. ............ ,Jefferson . .......... ,Affirmed ............ IRoboery. 

State v. George E. Brown ........... Mahaska ...... . ..... Reversed . ... .. . . ... Assault with Intent to commit murder. 
State v. Nick Christ .............. . .. Dubuque .......... .. Affirmed ............ Manslaughter. 
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Ti tie or Cue County Deci'3iou Nature of Case. 

State v. Major Cook ................ Monroe . . ... .. ..... . Reversed ........... Breaking anti entering. 
State v. Fred H. Cummings ........ ~farshall .... ...... .. { Defendant diE>d [ Assault with intent to commit great 

pending appeal r bodily injury. 
State v. Wilbur J ohn ............... . Mahaska . ......... . . H.evcrsed .... . .. . ... Assault with Intent to commit rape. 
State v. Kessler ...... . ............ .. Pottawattamie . . .... Affirmed ...... . .... . Rape. 
State v. O'Meara .... . .. . .......... .. Ida .. . . . . .... . .... .. Affirmed . . . . . .. ..... Rape. 
State v. C. Allen Snyder ............ Dubuque . . .. . .. ..... Reversed ........... \lurder. 
State v. Corvan Vandewater .. .. .. . .. Madison .... . ..... .. Reversed ......... . . Burning buildings to secure insurance. 
State v. Clyde Clark ................ J etTereon ............ Affirrned ............ Seduction. 
State v . .Joe Astoria ................ Polk ................ Affimled .... .. .. . .. . Liquor nuisance. 
State v. Pete Talerico .............. . Polk .. . .......... .. . Affi rmed ..... . ...... ' . .iquor nuisance. 
State v. Hubert Mustin ... . . .. ... .. . . Polk ............... . Affirmed . . ... . .. . ... Carrying concealed weapons. 
State v. Peter Galetis .. . ..... . . . . . . . Linn . ........ . .. ... Affirmed ............ \1 urder. 

MAY TERM, 1920. 

State v. August Bartels ............. Bremer ... . ... ...... Affirmed .... .... .. .. Teach ing in foreign language. 
State v. M. F a rris .. . ............... Woodbury . ......... . Reversetl . . .. . . . .. . . 3odomy. 

*State v . .Joe T. Law ................ Polk ...... . .... . ..•. Affirmed .... . .... .. . ~onspi racy to commit adultery. 
State v. Andrew Long .............. J ohnson ..... . .. ... . Affirmed . . .. . .... . .. Obtaining money .by false pretenses. 
State v. Jim McCray ... . ............ Woodbury ...... .. .. Affirmed ........... . Bu1·gla ry. 
State v. J oseph Ohman .... . . ........ Mahaska ....... . .. . . Affirmed ......... . .. \1anufacturing liquor. 
State v. Ward Rebbeke . . . ......... .. Manlhall ...... ...... Affimted ............ ~.arceny of automobile. 
State v. Robert Caswell . .. . ...... ... :'\1arion . ............ Affirmed .. .... . .. . .. ')esertion. 
State v. George Sawyer . .. ... . . . . . .. Polk ............... . . '-'.fflrrued ............ '... iquor nuisance. 
State v. J ames Cosgrove ............. Pottawattamie ...... None ............... Larceny. 
State v. John Russell ..... .... .. .. . . Pottawattam ie ...... Affirmed ........ ... . \1urder. 

• Appeal taken by the State. 

"' SEPTEMBER TERM, 1920. ~ 

I I ' 

Title of Case County Deci,;ion Nature of Case. 

State v. Hay O'Meara . ...... .. ....... Ida ................. P etition for rehear· 
ing overruled ... .. . Rape. 

State v. Fern Reynolds ... . ........ .. Lee . ..... . . . . ... .. . . Reversed and 
remanded ..... . . . . \Ianslaughter. 

State v. Archie Morrison ......... . . . Lee .. .... . . ...... . . . lter erscd. . . . . . . . . . . 1\ape. 
State v. Fred N. Wilson .......... . . . Lucas ... ........... Affirmed . ...... .. ... Embezzlement. 

• state v. Edward Jiukens .. .... . . .... Da.vis . .. . .. ....... . . He~·e rsed . . . .. . . . . . . Deserlion. 
State v. H. A. Witty ..... .. ......... Clarke .... ........ .. Affirmed ............ Liquor nuisance. 
Slate v. William McClain .... . ...... Woodbury . ... . . .... None .... . .. .. . ..... Larceny. 
State v. J onn Monroe and J ohn 'fro-

ville.. . .... . . .. . .... . . ........ . Woodbury . ... . .... . . Affirmed ............ Larceny. 
State v. J ames Davis et al ..... . .. .. Woodbury . ... . .... . Affirmed ... . .... . . .. ! .arceny. 
State v. J ames McCray .............. Woodbury . ........ . Affinncd ............ But'glary. 
State v. Tony Snyder .... .... . . .... . Woodbury .......... Aflinned .. .. . ... ... . Receiving stolen property. 
State v. Will Carey .. ... .......... .. Guthr ie ..... . .. .... . Affi rmed .... .... .... ! ~ape. 
State v. Seth M. Smith . . ...... .. .. .. Marion ..... . ....... Reversed and 

remanded ... . . . . .. Hape. 
State v. William Harvey ..... ..... .. Polk ... ...... .. .... . Affirmed .. . ........ . rtol>bery. 
State v. Mrs. Claude Stoner .. ... . ... . Polk ... . ........... . Affirm eel. ........... Oootlcgging. 
State v. Pete Norman ........... . ... Polk ... ... ..... . .... Affirmed . .... . .. . . .. Robbery. 

• state v. C. H. Burns ............... Polk ................ Affirmed ........... . Breaking an(l entering. 
State v. Otto H. Straub .... .... ..... Clay ...... ..... .. ... None . ......... ..... Assault with Intent to commit great 

State v. Francis Claire Eaton . . . .... Audubon .. .. ... . .... Reversed and 
bodily injury. 

r emanded ........ ·j Adultery. 
State v. E. W. Stuart. ............. Shelby .... .. . . ..... . Affirmed ............ ~~mbezzlement. 
State v. Henry Tonn .......... , .. ... Linn .. ............ .. Heversed and 

State v. Louis Deakins .. . .......... . Pottawattamie ... . .. Affirmed ......... . .. Hape. 
remanded .... . .... !Transcript at cost or county. 

State v. Irvin Seitz ................. Wapello .... .... .... :--lone ............... r.nrC'e>ny. 

*Appeal taken by State. 
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CRIMINAL CASES PENDING IN SUPREME COUR'l' 

Title. County. Offense. 

tState v. Frank Rolling ... . ..... . .... .. .. .. Plymouth ... . ..... . . .. .. .. . ...... Seduction. 
State v. Sherman Carter~ .. . .. ... . . . .. .... Guthrie . ............ .. .. . .. . .... . Forgery. 
State v. Frank Roby . . .. ... ............... Madison . ........................ Assault with intent to rape. 

tState v. Howard K. Berry ........... ... .. Iowa ...... .. .................... Assault with intent to rape. 
State v. Lloyd Patton .. . ...... . ....... . ... Polk ............................ Robbery. 
State v. Frank Higgins, et a!. ........ .. . . Polk ......... .. .......... .. . .. . . Liquor nuisance. 
State v. Arthur Robinson, eta!. ........... Polk . ..... ........ . .. ......... .. Larceny. 
State v. Brownie Brow man ........ . ...... Polk.. . . . . . . . . . . . . . . . . . . . . . . . . . . :\furder. 
State v. Earl Prentice .... . .......... ... .. Lucas .. . .. .. ... .. .. .......... . .. 1.-arceny. 
State v. Hayes Van Gorder ............... . Monroe ..... .. ... ....... . .. ... .. . :\1anslaugbter. 
State v. HayPs Van Gorder . . ......... . . ... :\1onroe .................... ...... Denial or transcript at cost of county. 
State v. Wesley Lutz ... . ................. Wapello ........... . .......... . Breaking and entering. 
State v. Fred Keller ...•... . .... . ...... . .. Woodbury .... . . . . .. . . . .. . ....... Larceny. 
State v. William McClain ................ . Woodbury ............ ..... ...... Robbery. 
State v. John D. Bowers ....... . ....... . .. (:herokee . .. ....... .............. Keeping gambling house. 
State v. Thomas Howard . .. .. ....... . . .. .. Page ..................... ... . ... :'1-lurder. 
State v. C. I. Van Hoozer ................ . PQtta wattamie ...... . ... .. ....... Larceny. 
State v. Homer Wright. .. .. ............. . Greene ...... ............. ....... Seduction. 
State v. Alonzo Brooks ................ . ... Linn . ................... . ....... :\lurder. 
State v. Henry Tonn ...................... Linn ............ ................ 'riminal syndicalism. 

•state v. W. G. McDougal. .............. . .. Polk . . . . . . . . . . . . . . . . . . . . . . . . . . . \Taking false statements. 
State v. James T. Townsend .. . ........... Dubuque . .... .. ................. :\furder. 
State v. James Davis . . ... ... ....... . .. . .. :\lonona ......................... :\1urder. 
State v. M. 0. Kingsbury .. . ............... Audubon .. ..... .. ...... ... . . .... . Bootlegging. 

tFully argued by State. 
• Appeal taken by State. 

T itle. 

CIVIL CASES SUBMITTED TO SUPREME COURT 
JANUARY TERM. 1919. 

County. Decision. Nature. 

•Re Max Peterson Estate ...... . . .......... ,Scott . .. .... ..... , A!Hr med .. -~ • . :.~, Inheritance Tax. 
Short well v. Des Moines Electric Co ....... Polk ....... ...... Affi rmed........ . Construction of Dam in Des Moines River. 

•Reheanng. - -
MAY TERM, 1919. 

State ex rei Hoyt v. W. Wyman et al. ...... jwapello ... . ..... ·I None ........... ·I Inheritance Tax. 

SEPTEMBER TERM, 1919. 

Title. County. Decision. Nature. 

.... 9 .. 

State ex rei Saley v. Bokmeyer Bros. et al. ·1 F'rankliu ........ ·I Affirmed ........ ·1 Liquor Injunction. 
• Re Estate of Hetta. A. San!ord . . . ....... ... Caes .. . .... ...... Affirmed in part .. . Inheritance Tax. 

Reversed In part. . 

JANUARY TER~I. 1920. 

State v. Ray Andrews ................... ·1 Palo Alto .... .... , Affirmed ........ ·1 Liquor Injunction. 
•Welander v. Akesson, Hoyt, treasurer of 

state, et a!. ... . ....... .. ............. Montgomery ..... Reversed...... .. Inheritance Tax. 

•state appealed. 
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Cases disposed of m the Supreme Cou1't of the United States: 

Stat~ ot Iowa v. C. C. Taft Company (Constitutionality of cigarette 
seizure law); 

Re Estate of Abraham Slimmer (Re right of State of Iowa to institute 
original proceedings in Federal courts to collect Inheritance tax). 

Cases pendi11g in the Supreme Court of the United States: 

Louis F. Nagel v. State of Iowa {Writ of error to supr eme court follow
ing a1flrmance ot conviction for perjury by supreme court of Iowa). 

Cases disposed of in the United States Ci1·cuit Cou rt of Appeals: 
H. M. Havner et a l. v. Hegnes (Re jurisdiction over receiver for Midland 

Pacldng Company) . 

C'as<.'s pending before the Interstate Commet·ce Commission :• 

C. R. I. & P. R y. Co. v. R. R. Commissioners et al; 
Chicago Great Western R. R. Co. v. n. R. Commissioners et al. ; 
Grea t Northern Ry. Co. v. R. R. Commissioners et a l. ; 
l llinols Central R. R. Co. v. R. R. Commissioners et al.: 
Minneapolis & St. Louis R. R. Co. v . R. R. Commissioners et al.; 
C. B. & Q. R. R. Co. v. R. R. Commissioners et a).: 
A. T. & S. F . R~·· Co. v. R. R. Commissioners et al.; 
Intcr·urban Ry. Co. v. R. R. Commissioners et al.; 
C. S t. P . & :\1. & 0. Ry. Co. v. R. R. Commissioners et al.; 
C. & N. W. Ry. Co. v. R. R. Commissioners et a l.; 
C. M. & St. P . Ry. Co. v. R. R. Commissioners et al.; 
Wabash Ry. Co. v. R. R. Comm iss loners et a l.: 
Ft. Dodge, Des Moines & Southern R . R. Co. v. R. R . Commissioners et al. 
•These cases have a ll been fully argued and have been submitted but no 

decision has been announced at this date. (December 3d, 19:!0) . The 
question involved is identical in all these cases, namely the two cent 
rate. 

Partial list of important cases disposed of in the distrit't courts 
of the state: 

Carey & Sons v. Iowa State Highway Commission. (Re validity of pro
vision in new highway law granting highway commissions authority 
to disapprove contr acts made by board of supervisors); 

Camp Dodge Condemnation Appeals; 
F air Ground Condemnation Appeal: 
Capitol Extension Condemnation Appeal; 
Re Condemnation of Animal Husbandry F a rm at Ames; 
State of Iowa v. Best Producing & Refining Company (Violation ot blue 

sky law); 
Sioux City Mulct Tax Cases (This involves a hundred and ten cases Im

posing a n intoxicating liquor mulct tax ); 
Muscatine Liquor Condemnation Cases (Involving a large n umber 

seizures); 
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State of Iowa v. Deryl Kirk (HabeaR Corpus proceedings); 
:'ITcC:.rthv v. Iowa State Board of A~riculture (Involving the ejection of 

hold!'r. of a concc:-:sion at State Fair selli11g seditious books); 

C'as<'s im·oh·ing- rc<'rin'rship proec<:'dings: 

Stat e or Towa ex r ei Havner v. Associated Packing Company; 
~tate of Iowa ex rei H;tvner v. Des Moines Union Stock Yards Company; 
State of Iowa ex rei Hn n1er v. Assocla.tccl Finance Company; 
Stnte of Iowa ex rei Ha vner v. Midland Packing Company; 
Re Pearl City Oil & Gas Comp:my; 
l\1. V. Hc•nderson , Superint.en1Ient of Banking v, Farmers Savings Bank 

of Braddyville et al.; 
Gco. H. :'11c~scngcr, Superintendent of Banking v. Iowa State Bank of 

Hartlr·y et al. ; 
Ceo. H. Mc;;senger, Superintendent of Banking v. Carroll Trust & Savings 

Bank or Carroll. 

I mp01·tant cases pellClin~ in the distriet courts of the !';tate: 

Boarrl of ~upervisors of Story County v. Iowa State Highway Commission 
(man1lr.mus proceedings); 

Nielson et al. v. Boa rd of Supervisors of Scott County (action to enjoin 
collection of s t>ecial taxes levied under new highway law); 

Gray v. Thone and Joseph (action for damages for alleged assault com
mitted by employees of the state in eradica ting premises of plaintiff 
of barberry bushes): 

State of Iowa ex rei Havner et al v. Churchill Drug Company (case in
volving liquor injunction); 

Re Seizure of Intoxicatint; Liquors from Churchill Drug Company {in
volving seizure of about twelve thousand dollars worth of so-called 
patent medicines); 

Re Estate of Harry Higgins (Inheritance tax matter); 
ke Estate or Felix O'Carrol l, Absentee ( Inheritance tax matter); 
Re Imposition or inheritance tax on certain transfers of property to 

Peter F. Olson; 
Re Estate o! Samuel J. Radley, Jr. (Inheritance tax matter). 

The following cases are pending in the Uni ted States Distl'ict 
Court for the Southern District of Iowa at Des Moines: 

Clinton, Davenport & Muscatine Ry. Co. v. Horace M. Havner, Attor ney 
General, et a!.; 

Iowa Southern Utilities Co. v, Horace M. Havner, Attorney General, et al.; 
Iowa Railway & Light Co. v. Horace M. Havner, Attorney General, et al.; 
Cedar Rapids & Marion City Ry. Co. v. Horace M. Ha.vner, Attorney Gen-

eral, et a!.; 
Mason City & Clear Lake Ry. Co. v. Horace M. Havner et al. 

'fhe. petitions have been filed in all of the above cases by the 
various railroads mentioned as parties plaintiff, and a temporary 
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injunction issued against eac:lt of the defendants, r estraining them 
from enforcing the two-cent fare law of the state of Iowa. 

These cases are of great importance of the state, for they involve 
the constitutionality of the two-cent fare section of the· statutes of 
the state of Iowa known as section 2077 supplement to the code of 
Iowa, 1913. Answers have not been filed in these cases oi1 account 
of an agreement with counsel for the plaintiffs waiving the filing of 
answers for the present. 

Respectfu11y submitted, 
H . M. HAVNER, Attorney General. 
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4G REI'()II't' OF Ti lt,; , \TTOIIXI-:Y Ut::XI~ItAL 

alor>, 0 ti'UC a lle0<Jtion uf fu,·l mould n•ndcr tkiUUI'l'IIUie uuy upp[i. 

cation fot' the ilJ'l""IJillUt.'IIL of u 11:l·~iH:r. 

Wi t h t•cfcrcll ec lu yutll' '-'''"lid ttne•tivu: 

· · Js iL wlt!tiu 1he autlwrity of the cxc\.·uth·c, where a uUue 
i~ illlt-, to t.h·· Jan: Ul~lttwl Jaw UIH.h:a· tl~c t;l''-'dl puhlic 1u.:n~"ro:)Jty 
fu1• coul, aud u (h'i'a1c tile UIIJIC~>~ :uall Jtz,li"IIJttl~ the coal wUet't! 
IICCucd I 

\\'c find th~ fuel~'" fullu\1•: 

'l'lict·c is uut ctwu~;h rud '" tile ~talc o r l owa or tlmt is oiJtuiuaiJlc 
to meet t he ,..,,1uitemcuts of tl•e eiuzeu,Jti p ot thi, s tate for more 
t ha.u ouc week .. ll auy people arc out of f ud altuc;Ll•c•·. This is wore 
geucral amolll; the pour ..~ .. ,.,.,, who ha\.: !J,-cu uuulJic l<.> lny iu a 
supply, uml "hu IJy t\:awn uf their !tun ted mcau, are uuaiJlc to 
pu•·d111w the h i~,:hc•· priced i'ud. luslon•·cs hul'c be"" called lu out· 
alteulluu where fuwllics .,, . ., ulre<tdy 1Ju t·nill 0 thci•· ful'lltlut·e. ::iome 
fUJIJit.c~ "ith '"'~II dtihJr~n IJ,l\c ouly a •upply of two or tiJree 
Jays ' fuel on hand. 'l'!Jc '""pi tals of the •late hnve uoL Lo exceed 
a &upply uf ten <.luy,, and S<Jli\C of the Jto,pitul' und schools luwc 
alre<ll.i>' dost.-d du\\n hy ··~u-..un of t he \\ant of fuel. The >tate 
cup•tul hn:- a •uppl~· of uuly one or 1 wo ,J .. y, · fud; the other blate 
iustit~tliun~>, iH~Imhtll; t he noyhuns unll t>cuilciiiiUric>, ua\ C lmt a 
few du)"' •upply. l>it·e d i,_t,.,.,., is cuuf t·onting J)rll<·ttcully the enti re 
i>WIC 0\\IUJ; lo U Juo k of fud. J II Ulln l)' uf the lOW Ill> Oi the blate 

water eaunut be furui>hcd to t l•e cllizcn,hip longer than a day or 
two by •·cuwn o[ the ;hurtaf(C of fuel to opemtc tile watct· plants, 
and lil·c protection in SC\'ct·u l towns i• 11h·cudy cut otr fot• the same 
rea;,on. Without a new ,upply of fuel t he ''atcr works of the city 
of l)c, i:llui.ncs cannot be upcrutl'(l mot-.: than ten days. 

The light, l>OII'Cl' !Uld gus plants or lhc rity o[ Des i:lloincs will 
be compelled to >hut down by r<·a....on o£ fuel shortage within a few 
days, nnd what is true of 0~ ~loiucs i; true of prnctically el'ery 
other town iu the stute. Thou~ands of lXHtnd' or meat and food 
produ\'t>J will be wa-.tcll fo•· wunt •Jf proper rc£rigcration ou account 
of t he •ho•·lngc of fueL lly t'<'lhon o[ the shortage of fue l aud 
power, thousand'> of Jl<.'Ople will be thrown out or employment iu 
the state, und many will ha\'C uo mean~ with which to support them
sci \'CS in a ,·cry r cw duys. 

Calamity and dire disa.tcr are confronting e\'ery manufacturing 
plant and employe thereof. l\len ba1·e already informed the fuel 
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admin_i•trntor, of the rity •• r n,.. )ltoinr' .1nd Ill her [(l\\'n< th nl !he~· 
arc wtthon l f•wl: tlmt ' "Ill<' cof tlte r,•,idrll!< haw fncl. 8110 these 
mrn hn1·r ~tntNI lhnt thry intrnd to tnkr thi< fnr l rr~ar~llr•• of 
whnl utmumt of fPt\'C i:-. J li't'('"·~.ary in or,ll•t· tn :h•1pt in• lh{" :.anw 

T he '' hnle •itnntion a< it ('(In fronts ~·on ns the ··hirf exceutivc o( 
the >lntc of I own. nncler thr farl~ n' tl•r~· oro' I"'~'' ·ntrd to me, is 
that of imprnd in~ d i•ordrr, •·int nnclnn tolrl sufl'••t·in~,: or the people 
from <'Old and wnnt of fond 'll)lplil'l'. 

Scrtion 221;\.fl'l. Sttpp/tmrnt to lite ('oclr , 1!113, pro•·ides: 

. "T!u: j:l'l\'rt·nnr shnlt hnYc the power in rn•M uf in~urr~rtion. 
11\\'fl~ton. _or ln·rs,..h~~ ~f the pe:w~. or immin1nl rlmi[Jfl' tltrrto/, 
to order mto l he •cr\'trc of the 'tnlc <ueh of it• milit:tr\· force 
a• he rna~· think prnprr, tuulcr the eommnml of the· senior 
offirrr thcrl'Of." 

In th o r ecent riot in the city of Omnhn. the fo•rlrr:tl lt·oops wet•e 
rall!'d ont anll •wrr kept in •rrviec in that rity for many dny~. 
not only for the purpo"<" of quelling tht riot il,<'lr. hut artrr th<' 
riot wn• entirely rptclled. to prcnmt lha l hrent~tw<l ,.,,,.urrrner of 
the Anmc. At thr Mme lime th is r iot wu• in pro::t·r" in Ontnlw, n 
military guard wn~ plared nronnd the ~lore• in tlw r it_,. of Council 
Bluff«, where firt'nrm, were ohtainnhlc, for the pnrJl'l-e of P~'~'''cnt· 
ing th e scrnrinJ! of nrms from these stnrt'R1 to the end that blood~hed 
and Rnffrrin:;!: mij!ht be a\•oirlrd and to prevent any fu rther contin· 
nnnce 11f the riot lhrn in pro~re«., in lhr city of Omahn nn•l nny 
occurnnrc o£ the •amr in thP t·itr or Counril m utrs. While martini 
law wn< uot artunlly rl..elnrrrl in the rity or f'onnril nlnff< nt that 
timf', t hrt·c <•an he no question nndcr thr ril·r•um<ltmt·•·• then prr~rnt 
that thr ant horitv P'<i<tcd in the chirf r~ccu tivr to place gnnrds 
ab(lltt hnildin~ t~ pr~\·ent t he lakin!! of flr;'OMD.< thct'('frnrn, or the 
S('('urin!! of firearms therr frnm-nnd there con br no qu"''tion but 
wbat it is so lncll(r cl- thcn in order to p1·cvent the Httrferinj! nnd 
rioting tbnl rnn<l follow a cond ition with which the state of lowR 
is now confronted. the sarnr p01rer that warmnh thr chief cxM<ntive 
in p t'ei'Cnt ing th r tnking of fi rt'nrm_, will warrant the chic[ executive 
in taking such steps ns will rre1·cnt the disastet· which now fnces 
the rilizen•hip of the ~tate of Iowa. 

T he ca~e of: 

Cammomt•cnltk ex r r llVaclsu·orfh v. Skorloll, 20G Pa. Hlli, 

is au authority in point of thi.~ opinion. That rnqe in\'olvNI the 
question of the right of the j!overnor or Pcnn~·lvanio to declare 
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mart ini In\\ durin!! u ..,,,.1 'lo·ik;• in thr mtthr:~•·it.- ,.,,,,1 til'ld" in that 
!"tttt~. Tilt\ c·uurt iu p ........ iu:: upru1 t w •en ... 1:uu uf tl~t• •·i:.:ht uf the 
~CJ\'f•rn••r I•' •I•• Inn• 111afl·n1 La\\. lh••tl th·· fttlluwil:)! lall~ll~t·: 

··'rl••• t·ITt•"t ,,r murtiul h.1w. llwr·c·I"Hn·. i ... t,. 1\tlt iut,. up .. ration 
l)w JYIWt'f"' mul IHI"I}IOd\. \"f"1~tl in tltt• HliUUt:11ttlt11:;! hnit•t•r hy 
mil itHry l:t\\', Z.:.n far fl' }liS pnWCI'~ ror llh• )U"• '(;lc•r\'fll ion Of 
ordt•l' HtU( M'•'l11'il \' of Jif<• ;H1(1 ( ll'H)lt'l'f~· :lt't' C'Hlll't'I'IH'cl. lltcrt..' 
is 110 Jim it lml tl~r• Uf' ·t•r--.iti'\:' :111tl c·'\i!.!'l'IH',\' of tll r xit11nt iou. 
Aufl in lit is l''''l'f'•'l l lt r•l't' i~ nn (lilr•••"PIIN' lu•h\'(•t•n n pu1•l ir• \\'~H· 
HIHl fi<IIHC' .. tir in,•tn '•1•·1i()ll , \\'lt:•t hn ~ lwrn (•H11••tl tlw pru·u. 
momtl lnw uf , ,.Jr olo•fo•ll'<'. <·ntnmnn In nll <·<tnlll l'iN·. h11s "'lah · 
lishP<I 11 11' o·ulc• thai whnlr\'e r f<W•·c is 11 rc·c•,.,•lll'y i, al'" lawfu l. 

"'Vhntr\'rr f, u··-(1' j.,. tH',..~"ar.v fm· st\Jf.,l,•rf'll'-:f' is ul'tt lawful. 
Thi• lnw, npplio·cl motitonnll.'·· i< the mnrtinl law. whirh i~ au 
r,fr~hMI uf tl!P •·t•nunnu law. anrl. nltltcn"•'• ut•tlin:u·ih· tlttrtrtnnt 
in rrno•r, ntR)' It{• •·:olll'<l fnrth h~· iusurrl'l'liton nr itwn'siml. 0 0 • 

" Wltrrt 11 ri11t ll"ttml"' surh J'lri>J'I<~rtir,n, thnt it enunnt be 
ttnrllNl h~· nl'<lim>ry mrnn<. nnd thrrnlrn• i•ri'J>rornhle injury 
In life nr prnprrl)', lhr <hrriff !My r·nll fnrtl• thr pn.<<r t•omi/a. 
'''' :uu1 1\'trrc•i!t-P nn :mthnrih .. :1" tlwir ·bitr wJ,i h ~>an l ~'t'·rlh· 
he <li•ti nzni<hNl fr'<'m thnt of a !!N>rrnl Nll!:tZrcl in repelling 
n for('it.m Ntrmy or ~uhrlu in!!' :l rr\·olf. • • • 

" In •lr lr t•nt initH! Ho c rr~pnn<ihilil,\' rnr <ttdt llf'i'<, thr ennrts 
11rtwrrrl npon Ow rwitll·iplr of lhr rnmmon lnw ~~~ opplied in 
issue• nf fnl ~e imprisonment. •~l f-tlrfrn•r. rk. llwt /Jo e nets 
~""' hr .iurl'lrrl '"' lh r nrwnermrr 11( ll>ill'l< nl /lor l ime. 'It 
i• 1101 J,.,, r•INor 1hn1. :olllonu~lo lloe .in,tifl ·alinn lllt"l hr hn,~rl 
on nl'l'r-.ily. nurl cnnnnt sf nnd nn :In~· rolh~t· "rnrnHl. il will be 
~nnnzh if lhr t•ir r• um<l:onrN inrlu rr mttl inst ifv thr hrlirf that 
nn irnminrnl peril r~isl<. nnrl r·annnt lrr ·n,·rr·t;·rl withnul t ran
"'l'tuliu::: lhr u-u al ntlt~ nf t·ontht..t:· 

RirN.in•rr, in loi< wnrk on lfilil•rr!J r:or·r ·tl<ttrnl nnrl l{flrliflf 
T.nrr. -17!1. J'M!'r -115. 

Sfll'nldn::: with r~frrrnrl' to ronrli lions simila r to thos~ under con
sirlcrntion, snid: 

"1\miclsl tlo i~ !!rn~ral ennst•rnat iM1, the m ililm·v rommnndcr 
mny hr lhr <Ill£• P~'~''nn insrio·rn wil h ron fitlrni·~. He may 
cnenurn~?r th r prnplr tn p nl'l'nr t hrit· nffnir< un clrl~r•wl b,· frar 
nf t hr rnrmy. Rut il hy n n mrnn• fnllnw~ l hn t hr ":ill he 
nhlr In t·rn .. m·c l!tnsc whom l1r wnHlrl lhn• ~niN. An u nde· 
fi ned rlo·Nul of r~·t l.• to enmc mn~· hn\'r pllr:tly7.('tl tlor n•nnlly 
st~nnr:: nt•m o! rl\'ll a uthor ity. ~r<·t·rt rnrmir•. d i<!!ni<orl n~ 
fr•~nd• .. ~ntrthulr to th~ fl'l'lin!! of unr(";t. Th~ mnrhinrry 
of mtuuc•pal I:OYernmcnt stand~ still or wQrks rcmiltantly. 

OPIX!O:O:S tH;t. \'ri:O:C: TO (;On:n:o:on 

Tlri, ma_,·lt<' HJWih·•u.ll•,t !,y • j\1! ~·~··umnti••n. no trn•·e t•f whirh 
way aJI_\"\\JJ.-~r·t· .l~· ,} ... , r•• l'.''" :•• ~r · .. l,. ...... , .,,, 111a~· \·Ai ... 1 to 
1h\\:lrl tJu• ntt l 'tl·tf,\". :ntll•ur t:• ~II llw ltt•rlurtJtah1·,~ nf their 
4lntl'''· .. \ n•l Y•'L ~dnf,• nllt'llllol• '' fht•tlllflu11 ••Jit· uhj<'·d only 
untl ~·,,·r~·. (•JH•r.!,\' 1' lwut ltt lh• H1tt•par-am·•u·11 tln~--~1,._,11in•! 
t)U' IU\~I,~OII~Ih•• ll4t\~t•r of 1' 1~·,. ·tin•Jy t•arr,\'ill~ Oil the t•ivfi 
;t•n·t•r!auu-u: IIIIJtt'r• qH•I•Iy n 1a). PH'' u\\;Jy. 1:111 uu 1·on11u1111 it\' 
\'llrl II\'(\ wtlhNil ~0\"('rfii~I(\Jit, \\)lith in liml .... uf %!'1'(':11 t'X•·ite. 
tllt'rl1 JUU!'t1. 1H't•tJ, hl• a '11\'t' .11ul r~ll '••••flfl. .\ud if it ht·~·orn(~ 
ii.H'fllli JlNI'IIL to )l•'l'ffn·~n i1~ .fun. Hun~; flul lu>l':I\N~ · tlf Oflposi
lt!>ll. hut fm nt uu·o·r uonn tlron, t wt l un~t t·c•muins hut to cull 
l'ur·th l hul ~··<•at """''''''<' power, uourt i:o l '"" " 

'l'h~ ~;tnt~ lhouj!lr t is exp o···"ccl in 

l l'illlfu·"t''' lfnrtint 1.111(' nml l'trctrlo "''· 

,.,., :! r:?rul F.rl.). rr. 127-1.;;, 

Tin· 1\ritt·r, in 'l'''••k'n~ with r.•f~rt'llP<' to Whl'n martial law might 
I·•• ,)r lat·t•t1. :-aitl a1 P••~•· ):,!;;): 

.. ".hilt• lhet'l'(or·r I he r·nwr<.:Nt<•)' under "hio·h martial law 
i~ l,t\\ fully t'\t•r•·i .... •·tl Uli:l." lw w:u· i whilr it j, in ftlf'l clurin!! wor 
:m•l l ~t• ·ttl I~, .. of ll~t · f"~h!• ... ut·ir..; iur·itlf'ut 11• wnr I hat Hlf'h law 
h:1' nw ... r fr·Npreuth· ht•f'n l't' ·Orft'fl to: it j, nut in thr jucl~meut 
,,r t fu· wriff•1· w:Jr nlone lhnt mny t•ull it intn <'~ic;t<'nce.'' 

o, Jill!!(' 1:l7fl. S!ll'ak ing with r·cf~rrnc·c to oto;H·t illl law, tho snmc 
nu1hul'i1.'' ~11.\'S : 

.. 'l'lrr rmplnymrnt or rnnr·liul low lon< hc~·n lik<·ncd to the 
<'XI'I'o•i<r• 10f f lu• r•il(ht Of <eJfcJdNl<p hy fill ittdh·id ttal. Tis 
•~ ':1 ... i1111 al'fl iu ... ttfi,·ntion f1111' i.., llf't' i""t .... ih· • ~f;rrfi:d lnw 
i' ioulrrcl r~"'rt••d to a< muo·h fM lh~ p'rnlr .. ·tinll nf thr livr• 
mt•l llr<>prrly 11£ f'CMral.lr i~tclidduals o~ for the repre;;sion of 
}m ... t ill' nr \'iolcnt elrml'rll~. u 

'\"11 law,,·rr wou ld !!ain<n~· thr ri!!ltl nf tl•r ••hicf e.tl'<'uli,·e to 
fll'l'llltl' martial law if a l!rrnt Orr 11rrr in t'l'n!!""'' in order th8l 
the ru\'n!!C"S of the firr mil!'hl hi' ~1"1'111'•1 ntul 11rorwrty which was 
l"•intt I hrralrtwd and clnmal!r' h.'' flrr• fll'•'"'r\'r•• l nncl prole•·trcl. 

1'hi' ""' he!'ll rr.;orled to-o tllllll,\' t iuw, I hut lltlt'itnlion or author. 
i t~· upntt tid -.: fli'Opn..;,itinn is rw•·r ... snrr. Sttp)ltlS(', rm· ill'"Jht ll(·~, thul u 
!loon, OII'HCd lry pril'alr partir•, "'"~ it• lrllfl•·cl In protr~t n great 
l'il,\' fr·om t lor J'U\'3,:!Cs of u IIMd. mocl H fl tJocl wa• immin en t, and 
the owurr~ o f the dam r~fu,rd or were unuhle for any reason to 
he;,tt r e he lp to maintain t he dam; lhf !'!tic£ cx~cutive nuder such 
circ·um-t anc<'s would be rmpowcl'('tl to tts<' t hr nnthority of the state 
to protet·t this dam and keep it intat·t in order to prel'ent loss and 
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clisasl(•r t 11 1 hr inhnh itanls of tlw (•ily. ~o man ('Onld SlH'l'($ Sfully 
qur<;tintt th<' 1·i~llt· c•f tlw ··llir!' c•-.;(·•·uti Y<' to so act under such 

c·in·untsl at wrs. 

Tt is unt JH'• ·rssar.v that the (·lt it·f rxc~utiYc sho11ld wait until 

lite hl n\\' fall s lwfnrP ltr fl(·l s. 

Srction ~21G-f 10. SufJplunclll to llu Code, J~Jl:~ , provides that 
.. th C' )!m·rrnor ;.,hall h<l\'e th e pm\'<' 1' in Nlses of insuncction, inva

sion. or bt'<'<'l·hrs of the JW<WC, nr imminent clanl!er thereof, et<•., 

to i nYok0 1lar milit:ny po,rcr". 

Rirkhimrr . in h i.;; Milifliry Gol'r r11111 ent nnd Mm·tial Law, at page 

4-14, pp. 467, says: 

"1\"nthinu- short of JlE'<'Pssi t? {'an justif~r a rceou rse to martial 
law, hnt surh neer,;sity may exist bPfore the blow falls." 

IT nr r in A mr rirnn Co11.~f il?taonnl Daw, vo1. 2, page 964, speaks 

to the same C'ffe<'t. 

In m1v eitv where a ri ot or rlisorder is threatenerl, under our 
stl'ltnte the ~hief exerutiYe has the power to declare martial 
law. 

Under the cirr nm!<tanrcs and farts t>xi~tin~ at the presrnt time, 
an imminent pe1·il exists anrl f'annnt he avert<'d without transcend

in!! the usual rules of r ondnrt. 

It is the opinion, therefore, of this depa1·tmcnt that under the 
ronditions -n·hic>lt arc prpscnt in thr s tatP of Towa at this time, you 
l1ave the powPr to derlarc martial law; that yon haYe the power 
to take possession of the {'onl mines nnder such deC'laration a11d 
to rall for h·oops and employ mf'n to manal!e and eondnet the 
roal mines and to rPtnO\'t' the roal therpfrom; that you have the 
power to take posseso:;ion of whntPYrr means of transportation 
is necessary, either b~r way of trwk" or railwa.vc; which ar(' intra
state, and to enlist ~md employ men for the pnrpos€' of transport
ing surh fuel from the plare where it is prodnrerl to tl1e plar.es 
where it is neederl. in· the stAte to protert the lives and property 
of the eitizt>ns. Yon have the power in this connection to secure 
wlHttever other kinrl of fnf'l is ohtainnble and to cause it to be 
transported jn the same manner. and to eontraet the obligations 
of the state in wl1atE>ver amonnt is neressary in order to secure 
the performanee of this work. anrl yon will have this power so 
long as the exil!encie!< wl1i<'11 are now prrsent in this state exist. 

This power is a necessary ineirlent of sovereignty. It is neees-
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sary to the prcsel'\'ati(Ju of the state. !::iul.Jjcct to the j urisuict.iou 
aucl powers of the federal government, as tlclegateu <.n· surrcudcrcu 
by the state. Like all other sovcrcigulics, it WlL-;t have the powt!r 
to preserve itself. To huh! otllenrisc would be a11 admission on 
the part of the sovcJ·cigu state of its iwtbility to protect the lives 
aud property of its citit:l' ll sltip. 

'fhe state must maill tain her sovereignty. U ndcr the laws and 
constitution of this state, autl the power vested in its chief execu
tive by them, he is fully wat-rauted in protcdiug- the lives aud 
~pcrty of its citizeuship, under tbc coHditio11s such as are 
presented in the present crisis. 

H. M. HAVNER, Attorney General. 

MAHTlAL LAW 

General discussion as to the power of the Governor to declare Martial 
Law ou account ot coal stril<e. . 

H on. W. L. Harding, 
Governor of Iowa. 

November 21, UJ19. 

Dear :Sir: Your favor of No\·ernber eighteenth propotmded to 
me but two quc!'.tiOllS, which are as follows: 

''First: Do the Iowa Statutes confer authority twder the 
state of facts as they are . within tlte state of lowa at this 
time for the executive to go into court auu r equire tbe mines 
to operate, or to have a receiver appoi11tcd anu operate the 
miriCS7 

Second : Is it within the authority of tht' executive, where 
a mine is idle, to declare martial law undcl' the great public 
necessity for coal, and operate the min es a1td distribute the 
coal where needed?'' 

Yom favor of the twen tieth contains an CJJt. irl!ly distin ct propo
sition, which is as follows: 

"\Vhat is the authority of the state to act in reference to 
eoal since the Federal GoYet'Dment has assumed entire charge 
of the matter and has gone to the extent of fixing the prices 
of c'oal at the month of the mine, the wage that is to he paid 
the workmen, a11cl the distribution of the l'oal up to the time 
it is delivered to the purchaser on his own ~ide track. 

"I will appreciate an early reply in reference to the rela
tionship between state and fed eral authority on coal at the 
present time and under all the law and facts in the case." 
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lu your inquiry of the twcnlietu you have assumed con<.litions 

which 1 am informed do not cxi:st. 

upOll 1"1.~\:Clpt of )"Olll" l lllJllll"j" J illll.LIL~di~ttcly Wil"CU OffLC~~~S ill 
\\'asltingtuu tu aM·t•ttaiu tile fat'ls wi th rch!rctt ~.:e to what, if uuy 
action hat! bccu tukcll lty t ia : 1' rc::-i<klll UtH.ll!t' the powers grauteti 

uy t it~ LcH' l' ... \.d "·itlt rdcn.!th:c lo coa l. 'l'hc ittl:unuution which 
1 secured \\'US that Llw utdy aetiun wltidt had \n.:Cll takeu uy the 

Prcsidcu t uuticr tlw powers grautl'u IJy tlte Lever Act was that 
of fixiug vriccs ut coal uu the Lrack at the llluutlt of the miue. 

The ouly provision iu liw fctlentl law w~th refe~·cucc. to coal 
iu lowa, its miwug, d i::; tril.Httion, or price 1s cuutawcd m what 

is COlUUlOlJiy kuowu as lhc L eve r ~d pas:.cd uy Cougress Au~ust 
10, 1!.117. 'l'he LC\'t:!l' .d<:t, iu :.u fur us it relates to Ute questiOns 

iuvoln:d in your letter, is as follows: 

··'!'he l'e::;itlcut of the Uuitcd ::ilatcs shall be, au<.l he is 
hereby aut.uvt·tzcd auJ cwpowcred, u:ht-llL vu- aud wlte1:evcr 
m hts Jllt.l.ynt £. 11t ncns;;ury ;or tile tjjwunt prus~.-c utwn oj the 
'Lt'tLI', io ji.c lite JHtrv uf cuu/. utul cukt.J, w!Jcrcvct· and wh_euever 
sold, e1tucr l!y prudu..:cr OL' Jealcr, lu t::;laiJ_Ltsh rnle;; jur the 
ny11laliu" vf anJ tv nyulall.! ihe mLthod uj pruJuctwn, sale~ 
s lupmcut, distnbutw11, apporltulltlWUl, . or sloru~e thereof 
amuu" tlca k rs at td cuiiSUlliel's, dutlto..:sllc <Jl' 1urctgn: so1ll 
autlw~ ity <W<l putnr may be u ·l.rusL<l U!J him _iu _ cad1 c~se 
thrut1"·h tltc aoreuc.r ul t.l lc .Federal 'l'rude CotlW1Jsstuu dunug 
the w:r vr fot':' such pan or ::~mJ t.iutc as in ltis juJgwcut lllay 
be uecessary. 

'!'hat if, in the opin ion of the President, auy such I?ro
dut:er or dealer fails o1· negle~.:ts to ~..:oufonu tu such pnces 
Or regulatiou, Or tO COildlld his unsill CSS eltieieutly ~mde1· 
the l'e"ulatious aut! coutru l of the 1-'resideut as af un:suld, or 
COlH.I U~t:; it ill a malllJCr prcjwlil: iu[ to the puiJlic iutcrc~t, 
then the President is hercuy authorized and empowered ~ 
every such cww to rcqui:;itiun a11cl luke uuc;· the plant, bust-
11C:;s, aucl alL uppitrtcnnuce.~ thereof belon!Jili!J tu :;uch pro
ducer or dculcr us a yuiny cunccr·n, und tu upvrate or cause 
th e same /o be operated itt snch nwnner uncl throayh such 
agency as he may direct duriuu th e period oj' lhc WM or for 
S1bch part uf saicl ti111 e us in his judgment lllll!J be ncccsscn·y. 

'l'hat any produ~:er or dealer whose p lant, bll!-;iness, and 
appurtenan ces shall have bec11 n ' tl uisi lioncd 01' tukcu oYer t he 
President shall be pu id a just w mpciu;alion for the usc thereof 
duriJtg the period that the same may be rcq uisitioned ot· takeu 
over as aforesaid, which compensation the President shall fi.x 
or cau se to be fixed by the Federal 'l'radc Commission . 
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'!'hat if th~ p~·ie~s so tixcJ, or i f, ill the ('asc of the takiug 
over or requl:;;Jt.Jouwg of the utiucs ot· business of auy sucll 
pt·uduccr o1·. tlealet·. tile cowpcusutiu11 therefor as determined 
l>y tlw P1'UVlSIOlls of tlus At:t lie uut !mltsfcH.:tury to the person 
or yersou::; cu_tJtlcd to recetvc the satue, such vcrsuu shall be 
patd ~eYeut.~- l:ive per ceutum of_ the amount so tletermiued, and 
shall be cutJtled to ::;ue tlte Ututcd :::itates to ret:over such fur
ther l:iUlll as, added to said scventy-tive per centum will make 
up such allluuut as will be just cOlllpcusatiou in ~lie manner 
~rovide<.l by sectiou tweuty-four, pantgt·aph twenty, aud sec
twn one huudreJ aud fo1·ty-five of the Judicial Code. 

Wh~le operating o~· causiug to be operated any such plants 
or busmes::;, the l'rcstdeut is authorized to prescrtl.le such regu
latwns as he lllay deem es~eHtial for the empJoymeut, e.:ontrol, 
aud cumpcusatwu of the employees ueces::;ary to conduct tl1e 
::;arne. 

Or if the Pres ident of the United States shall be of the 
opm10u that he can tl.tereby better provide for the common 
~cfeuse, aud _-whenever, in _ius judgment, it shall be neces.')ary 
for the cj} tcwut prosccutwn oj' the -war, then he is ltereby 
authonzed aud empowered to require any or aU J)roducers 
oi t:oal aud cuke, e'lher in any spec-ial area or in any special 
coal jidds, or iu the euiire Uuited :::itates, to sell their products 
only to tltc Un,iled .Stales througu an agent:y to be designated 
Ly tl1e Prc~ideut, such ageucy to regulate the resale of such 
(;oal .and coke, and the prices thereof, aud to establish rules 
fot· the regulatiou of and to regulate the methods of produc
tion, shipmcut, distr ibution, apportionment, or storage thereof 
amuug l)ealers and <:onsumer:;, domestic or £oretgn, aud to 
make payment of the purchase price thereof to tbe producers 
thereof, or to the person or persons legally entitled to said 
paymeu t. 

That within fifteen days a£ter notice from the agency so 
d e:-;ignated to any producet· of coal and coke that his, or its, 
output is to be so pw·ehased by the United States as hereinbe
fol'e de:;cribed, such p roducer shall cease :.!t i ptucuts of said 
p roduct upon h is own account and shall transmit to such 
agen cy all orders received and unfilled or par tially unfilled, 
sltowiug the exact exten t to which shipments have been made 
thereon, and thereafter all shipments shall be made only on 
authority of the agency designated by the President, and 
t ltet·eafter no such p roducer shall sell any of said produc_ts 
except to the United States through such agency, and the sa1d 
agency alone is hereby authorized a_nd empowered to purchase 
dul'·iug the coutinuance of the reqmrement the output of such 
producers. 

That t he prices to be paid for such products so purchased 
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~hall be IJa,cu upon ll fair anu jn,l JII'Olil U\'Cr and UVOYe t he 
co.-.t ul v rouuclloll , inl'ludlllt: IH'UJICl' lllUIIIh'nunce auJ tlCIJIC
liOH ~:ltat·g~~~ tile I'CH,HIIl.IIJI\-11~·~.., of !<olll'll JU'OUtS uutl l'U:,1. of 
IJruJuc\11!11 lo be u ckl'IUlllCO lly lhc F .·Jcr.;l l'muc l,;ounuis
swu, uml i( tlu; l ll'lrl'~ h\I...·J uy lhc ~H'-1 '-"'JUIIIU:,..-.ivu o( any 
~uch pruJuct 1111n hu~<l V,l lllc Ltlllc<l ::.1.1te~ <h hct'cinud'orc 
dc.~l'tlJcJ lie: uu:,..au~lth HJt·y to lhc t~et"M..U u•· })..: 1-:,.uu~ cnutlcd 
to t l1c :-o.UIH\.1, ""uda IICI'Wil VI' lk.'I":..Ull!'t :,IMII IJc tJo.ud ~\!\'Cuty+tivc 
IJCI' cclltllUt of the auumul w <lcl<'t'tu 11<'1, :mu ,!Jail lie e~.ouued 
to Mh! the Lutt._:d Statt.•, h> h.·~·un·t· ~uch turtt,cr :-,Utu a ... , tulll~U 
to bald M'\Cil1) ·h\c: per l'l'lllUIU1 \\til Ulakc UlJ ~Ul'h aiUUUHt. 

as "til II~: ju,t , . .,,upcu-..Jl•vn 111 tile tliUIIIIct· vrv,·ioco lly so.-c
tiou t\\CUl) foua· tMt\Jt_.;r.aph l\H•nty, uutl M.'Javu one lt.wu.lrt!U 
aud lurl)'·ll\c o[ t he J1.<1ictal t:~~tlc. 

. \11 &uch JH'~~thtt·h >O "'ld to the t:nit,·<l :::Hales ~>hall be sold 
lly the Utuwd :)tah·, ul ~>Uch Ullliut'tll l"'i<'C-,, !jUUhly cvn:.idcr~d 
a~ IIIII)' be pra•li<othl.: UIIU a' tnay IJc liClCI'Wl liC<I \,y ~IU U"cllc; 
to Lc J ll>l uud fair. 

0 

• \ny moucy. t't'\:ci1·cd hy the United ::illites fur the .ale of 
any •uch coa l aud cok~: may, in the di~crcttvu of the l'rt-stdent, 
bll u.,cu .u• ~~ t'c\ ul.''lll!; l'uud io1· fu t·t ht• t· curryiu;; uut tho par
JlO>tS OL thiS bCCliOn. .\ny IIIVII<')'b not ~0 used shall be COV• 

CrcJ into thO 'l' rCUbtt ry U' UlibCCIIUIICOUS rcccijllS. 

'l' hut wi1Cll dit·~cll·d by t be l'rc~oiocnt the Lo'edcral 'l'rucl.: 
Cotii UIIS~oiun is llct·,•l,y l'c<jUircd to proceed 'to auul<c full inljui ry , 
giviug such noti•·c Hs it muy Jcc111 pmcli,·ulJic, into the cost 
o[ jli'OtlUCII IJf UlltlCI' I'CUbOIIUIJ iy el\'11·icnt llltiiiU)l<!I UCIIt at tbQ 
v~rtous p luccs ut pt·oduclivu the rolluwiu:; commodities, to 
w11, coul and cvkc. 

'l'hc. books, cOt't'C'Il<JIIde tH'C, t'C<·ord~, and papet·s in any way 
rdcr't'lng to ll'all"rl'lron' uf uny kind t'datnrg t.o the miniug, 
p rodueticm, sale, or· d1slrtlJutio11 or nil mine vpcmtot-s or other 
pc.t-son~ .whose r·unl und tl.lke !lave ot· may lJeeomc ;,uiJject to 
tbt~ ~tum, oud the llook,, <'Ot'I''''IKIIIdcner, re•·ord•, and papers 
of any i>l''"'lll applyin:.: for the pnrdtu.'e of coal and coke 
frvm I he Un111'<1 Stal<"i >hull at all tim~ be ~ubjl.'Cl to iJJSpec
tion by t he said n;:t•n•·Y, and ;,uch person or pcn.ons ;,ball 
promplly fn~ri<h <,:rid ~t:;:1•n•·y any data or informatilJn relat
m:.: Lu the lluMnr" of •u··h per""' or pen.~Jns which ..aid agency 
m••Y. rnll for~ 1111~ ..aid a::cm·y i~ hereby nutlwriZ<"d t.o p rocure 
the mforma uon rn rc[ercawc to the bu.'-i"~' of swb coal mine 
opcru tut'!. nnd P"rdtt· crs o[ t'Okc and crL'tomers therefor to 
the manner pro1·idrd for in ~N·tions six ond nine of the Acts 
o[ Congr~-.. apprO\'ed September twentv-sislh n ineteen bun· 
dred ond fourteen, entitled ',\n Act to create d Federal Trade 
Commis.~ion, to define its powcn1 and duties aud £or other 
purpose~.' and Mid agency is hereby nuLh~rized and em· 
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p,owt•t'l•tl. to ('.\; ~'!'d~'l' all ~lw P••'h'l'~ ~~·~uu.••.l to thC' ~\~dt~1·;~l 
l 1·ade t ( 111Hil1~'wu l~y '~utl 4\ d fur tiH• t'IIIT.dn~ out of l11e 
ilUI'IlO'r' ~f lltl' M'dWII. 

fi H\ ill~. t•Htn,fllf•t••cl i1N i1H1Uiry l"~f\)1N"1in,: ;!II \" t'HIIIIIH)41it\' ju 
:111~· lv•·ll lll y , .'l 'hall. if lht l'rJ"'illNrl has c!••,:i<lrll to fix· the 
Jli'Jt•f'' al \\ h~t·h nuy "'th·h t',fllllll t'~lity c;;ll all tw \Clld hy pro· 
c1n.r~t-... mul dt•alt•r... ~··tu•rall~·. th and pu1.1ij,J 1 ma.._~imum 
prtN'~ ~en· hull! yr•>411lt't"l:' c~ :111d •lral._.r .. in any ' lld.t t·ununod
tly. "hll'h mn"nnnn prlt'h ~l.tnll be oh"''rwd hy nil produ,•ers 
m~<l _llrnlrn. u nttl furllwr :11'11tort tll~r.'IJn i,, 1cken lly the eom
nnct ... JOil. 

To fi:otint: nHl,imnm pri•·t>, for produ•·r~ thr eOJilll\i'-"iou 
'hall ~llnw tl~r ''"'' nf pNl<llh ti'"'· irwln<lin!! t h<> e:qwn!<e of 
oprrall•Jil. mn1nlf•nmrrr. d•1>r~ ation. nn•l d<pl•tion, and shall 
add tlwreto n ju-t :ul(l l\':l"•nnhl1• profi t. 

In fixin g s111·h prire~ for (l•all'l'<, thr eonnni.,.ion shall allow 
the <'Cl't to lhr dl'lllrr ancl 'hnll a<ld lhrreto a ju-t and rea~n
nhlr snm fnt· hi< prnr.t in the 1 rnnsart ion . 

Thr mnximnm pt·i"c so flxrcl nrul pnhli,h!'ll shall not b,, con
st ,·nr.l n~ itl\'nl iclnt in~ nn.1· rnntr·n..t in wh i<·h pri•I'S nrc fixed 
ma<lr in l!'ort<l fnilh. rrior lo lhr o-tahlishmrnt and puhlicatim; 
of mnximnm pt'i1·r• h,1· thr rnnuni"'ion . 

W hoeYN' •hnll, witli knnwleili:w that U1c rri<·cs or nn y sneh 
c·ommo!li ly h n,·r hrr n fixrcl a~ hrrrin pro\'i()('('l, ~sk. demnnrl, 
or re•·rh·c n hi~hrr· r •·ic·r. or whor,·rr shall , wi lh knowledl!'r 
th nt th e rr~ulntinns hn,·o hern prro;er ihrrl a• h~t·cin rro\'iclcd , 
Yi nlut r nr· l'l'fn, r to ••nnfnr1n to nuy of the sarnr. shnll. "fl"" 
•·onvif'lion, hr ''"" i•hc'<l hy fonr of nnt more chnn $~.000, or b.\' 
imtwi,onmrnt fnr 11 nl mn1·r thnn twn YNll"'l, nr hoth. Earh 
in<lepr mlr nl tt·nn•n••linn ~hnll ronslitute a separate offcn~c. 

:-<nthinc- i11 thi• •rrtion shall hr ron<trnr<l a.• rt>•t ri•·tin!( or 
moclif~·inc- in nm· mnnllrr thl' r il!hl of the Oovrrnmrnt of the 
T'n il r<l Rtntr' mny h111'r in it< nw11 lll'hnlf l)r in lll'hnlf of any 
other Oo\'N1lmrn l nt wnr with (lrrnlnnv In rurrha<r, rcqni~i
tion, or tnkr M·rr nny ~nrh rornmllllitil'' for the rqnirment , 
mnintrnnnr<>. nr <1lJlpOrt nf nrmNI fi'IT'f'e< at nny rrirr or nfH!ll 
any trm'" thnl moy be RC'rl'f'(l tJfHlll or otherwise la~vfnlly 
drt rrmined." 

"Thl' rmvi•inn• nf thi• Art •hnll un.•r to I"' in rfTr<>t wh•n 
the r~i!ctinc- <inti' nf wor lli'IWN'n lh• '(Tnitc<l Rtat<>« ancl Ger
lllftll\' •hnll hA\'1' t'nninot•<l. nnd tltl' fart and rlotc o£ such 
t l'rminatinn •hnll hi' ncrrrlni"rtl nntl pr,.,.lni'"'" 1111 fhr Pre<i
drnl: hnl t hr trrminotinn nf Uri• Art •hnll not affe.-t any act 
done. or nne ric-hi or ohliaatinn al'f'ntinC' or a•rrned. Dr any 
Ruit or pror.etdin~t hnd nr cl'tmmrn~td in an~· civil cao;e before 
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the -nicl t~rmination Jlllnmnnl In thi~ .\.-1: hut all ri!!hl~ and 
lialoilitit·• tuul~r ll1i' .\1·1 ari<illl!' ht>fllt"<' it• t~m1ination ~hall 
~·nntiuur utul ntn'' lw rnfOI"I'(\tl in th~ ':l llh• manrlf'l' a~ if lh<' 
,\ r·l l1 ntl 11111 lr rniinul!•d. An.v ufTcnsc' <'lllllllli!kd lllltl all pen
ulti~, fur·f··ittlrt.~. ur 1inhi1itit'' iH•·111'rf•d JWior tn :..w·h tN·miua~ 
lion mny lx• rwn-!'<·nl~d M rnui-lu-.1 in lhc• ><mw man.nrr and 
with thr smne riTt•<·l u< if I hi, .\•·t had nul h~en to•rmmated. oo 

Tot or(kt· llml any nf Ill!' r•·ovi"iulls c·ootlniotNl in thr Lr•·er Art 
shall h!'<·omr rfT•••·tin·. it i• ner·r~-ar.1· thnt th~ Prr-<idrnt i"ue hi~ 
pr~lamatiou n1· nnlrr wi1h rrfrrrnre thrr.•tn. .\ ,; I mn ad\"i«'fl 
from \YH\OhiuJ!Itm. thr onl.'· ol'(lC'I' c•1· pt·•whuunti"n il\'u•·•l hy thr 
Prr,irlrn l lllldN· I he JH"fll'i,inns of ":tiel art ;, ton~ the pl"ir•t• or c•onl 
on thr trnc·k at thr mnonh n{ the minr. Thi• ordtT i' rffr•·ti,·c and 
snrrrrrdr~ nil 'lllle authority to I hi~ extent. 

'l'hrrefort•, if this infMmnt ion is rorre(·l, in so fat· n< nil nf tho 
othrr pro1•i<ion~ .,r <aiel nrt with rrfr~·ra11·r to thn mininf!, proclnr· 
lion or <li-trihntinn or •·<>al in Tnwa nrl' ('OIII'('rlll'(l. thr l.I'\"Pr .\c·t 
hnR not hrrn rut into "lw•·at inn oo· riTrrt nncl 11 ill l'fll h!' riT!'.-1 il·r in 
urw mannr r unt il snc·h t imr o1· l i mr~ a< thr f'•·r,irlrnt shall sr~ fi t 
to rxrr•·i<r th!' powrr nntl anlhflo•il.•• f!l"anlNl him nndrr !«oi<l nrt 
nn<l issnr hi~ pro<"lamation or orolnr with rl'frrcnre thrreto. 

R . M. ll.WNER. Attornry GriiCrol. 

s..:rTnF.n Cn\·~:nson 'inn F.XF.I'l "rT\"F. cm ·xnr. H.\v•: ,u·THOn
rT'I" TO S f•:LL ST.\T·~ PltOPr:llTY 

Ura l rronf'rlv ownetl hv the !'itatr o f Iowa tnnnot he Mold or )Pascd 
hy tho Co\'~rnor. Adjntnnt r. ~neral or t•::tocutlvo Council In tho absence 
<>I rxprcss liUthority. The rlt;hl to Mil or l rn•r Cnmp Oodt;o. bei ng 
propert)' of the state. rC"sta solei)' In the l egislnturc. 

)!a~· R. 191!1. 
llull , ,,r, IJ. lhll·dill:!, c:I)\'('I'IHU" of Iowa. 

Tlrar Sir : 1 am in o·rrript of .vonr ra,·or of May 1st with the fol· 
lnwinl! inquiry: 

" Thr F'cderal Oovcrnmrnt ha< in<lirated that it desirr< 
ri llwr lo purthn<r or rrnl frnm lhr ~lair of Iowa lands ownrd 
hy thr <tnlc and n part or whnt is now lotnwn a< C'amp D<ull!r. 

"Kindly furni•h mP with an opinion n~ to the authority of 
thP !!O\"rmor. ntljntnnt f!Cneral or PXN'utive council to sell or 
lca~e t he said land~ owned by tlte state." 

Upon an examination of the rcrord• in this department I find a 
resolution wn' ndopted by the executi.-e council of the state of 
Iowa, as follows: 

OP1NIO:->S REJ,AT I!o:C TO GOVE:Ili'OR 67 

'" \\" IIW<Ms, in tlw upiluuu of tl•e c~~-.,util·e couudl of the 
state, tile ]lUIJiic llllcr""t r•'<JUire>; the l<i~llll: of tbc followoug 
..Jcscnut'tl real r,tdtl', to II" II: That JHII"L of tl1c >oOIItlt huli o£ 
the IIUI"thii"Cl>l IJIIUI"t('r. Of M!ction thli"IY·Ih r, loll ll>hi Ji ci!(hty, 
UUI'lh, .runge l\\ 4,'!llY·Ih'\!, Wl',l or tit .. • .,th P. )1. Jonu, lym.,; 
ea:.L ul Ucal"c•· l:•·wk, anti abu the >tlllll< half ul the north
Cal>t <llllll"lt!l" of >lilt! b<.';;LIOII thirl)"·biX 111 >oaiJ lull u,JIIp untJ 
ra11gt.•, uull ai!')(J lot:, $iXlt:t.'ll, ~">l'\'cHh:cH, l'lt;hlct•ll Hth.l uiuctccu 
of the uiYiciul plato( the IIUI"Lhcust (JUUI"Il'l" ui >eellu ll lhll"lY·biX 
iu botlltl lO\\'ll~lJip u1u.l •·au~\.·, und ul~ tlh.: north\\l':..L 4uu1·hw 
o( the nol"lhllc•t <tnarter u( >o<.'Ctiou tlurty-ouc 111 tullu.lup 
eig-hty, IIVI'lh, l'olllgc lwenty·10IW, WC:o.l ur tltc :nh 1'. M. luwa, 
u~ utldtLivual !;t"ulllld~ fut· lhc •ta te u11 l11ary l'c,CI"I"c oiTJciully 
lwo1111 a• L'amp LO•·cnvillc ;\I . IJoogc: 

1'\0\\", T U EHEFOHE, BE IT HESQI,\"ED: thnL t•roceed· 
illl,'S l>c on.utut~tl in the n,mlc uf the •l·•le for the ,-oudemna
tion o( • ucll rcul Cblulc as (JI"OI"iilcd by law. 

" Attest : 
"R E. DALES, Sccrdm·y.'' 

"W. 1~. 11.\HOl~U, 
" W. ;:;. AJ,J,E:\, 
"J.'H,~:\K ::;. ;:;U_\W, 

"Executive Council. 

ln accordance with an order ,ignoo by you as go\"crnor, I was 
appointed to coucluct the abOI'C mcnlionecl condemnation proceed
ings. 

Seetion ::!O:H-d, supplement to the code, l !J I:l, provide,;, in part, 
ns follows: 

"Jt dclitionol !JT01111ds {or 81Cito P"'"JJ/Jsos-J ury selected by 
chief justice. \\"hcllc\"CI", in the opiuion or the excc·utovc couu
til of the swtc, public inh"re.t requu'·~ tl•c hoking nf real 
estate ll.\ a site fCJr uuy >olalc bwltling, or liS mld•t•ou.<l l!roumh 
fo•· any cxi>ting >late building, or (o•· "'.'Y oU1cr •talc. pur
po~c. the state may take nnd hold, umh· o· 1ts •·•~hi. or cm•ucnt 
domain so mm·h rcul estate as is nccc.-.-ury fo1· the (HU"(>OIIC 

for wh1~h the same is taken; oo • • • 

'fhe land in quc>tion was toullcmncd under and by 1·i rtuc o£ 
the autho1·ity furnished by &ection 2024-d, snpplemeut lo the code, 
1!113. Tl•r title to :.aul properly was thereby l"estoo iu the state of 
Iowa, and there is no tllltbority for the l':llr of •uch protlCrty be
louging to the ~-tate o[ Iowa except by lcgihlutil"c enactment. 

The powc1· t.o dispose of sllltc property is "cstcd in the legisla· 
ture, which must make provi<;ion for tbe transfer o£ same by 

statute. '"" 
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Tho fcd crol gol'crnmrnt would loa w the powt•t· uncle.~· sect ion 
4·b, '"I'Jlleuwnt to the ~ode. ]!JI:l, fot· th~ •·uudt•ullull iun .. r Sth·h 
prop<'rty by the l:nitc;l ~tntr' j:Owrmtwtll, if 'ni•l laud i~ d r•ir r<l 
by the l'cdc rn l lfO\'c•·n ••tc nt a., a ,;,~ 1'111' a rthtoul~ house, cou r t 
hOIL~e, po't offi··~. ai'S('nal, or otl1rr puhli•· buihliug w hat •·,·c •·, or 
for mt~· other Jlllrpo.'c of the gol'rrtunent. 

1'hc same •·ulc would ohta in " it h rel'•·•·euc·c I<• t he m:~t l<'l' of the 
lcasinl! vf ,;;1id l11nd. 1'hrrc wuuld he no power upon the part of 
any ofl'i•·cr of 1 he stat.• to lea-.• >-:tid property so nt•quit-e<l ns aho\'c 
~lalcd without II le;,(i,l:~til'e Cll:ll't lliCIII. 

It i•. therefore.>, the OJlinion of this d••partmcnt that there i' no 
n!Ti•·r r of the •lute of lnwa who ltn < the powe r or authority to sell 

or lrast• the lltlld Sf) at·<r uirc•l. 
11. )£. 11 \\'SEll • • 1/lorncy Oc~tcral. 

OPINIONS TO SECRETARY OF STATE 

l'lt lf't : 01·' 110\'S•: ,\:\'0 SF:X.\TF: JOl'llX.\1.'1 

'l'hr So~rNnrr of Stntr Is rrqu!rod to mnke np)ll!eallon for th~ ndmlt· 
tflll{'f\ or th<" 1IOUSP t\lld 8{'11:tt4l .lourn:a lM ltl the P. s. Mnll "'hf'n tho 
Journals nrP udmitt~'tl nF "Prnntl ria~~ ma.ller th~ llUh~C"rlJ•IIon ralf' ts 
$1.60 for both Journot~ whon bla!!ed to tbe somo addr""•· 

R on. W . ~. Allen. ~t'•·retury of !'>lair. 
Janunry Hi, 19 10. 

0 ('ar Si1•; \\'e ha\'t' ,I'Ollr leller Of Jnnll~ry 15th in whi••h ~·on 
n~k for Ollt' i nt~qw~l nli on of tilt' Jli'OI'i•ion• of ehn ptra· 170, AriR 
of lltr 36th ncncrnl As.«"mhl_,. t·elati\'t' to the <.mn to be •·horgcd for 
sn!N·ription• to th(' lr!!islntile jourMk 

Sl'et ion J of the Acts in port prol'idcs : 

"Thnt the 'l('('rr!ary of •tate ('8n•e to he tJrintffi fQr pnhlic 
flistt·ihnt ion th r srnatr jomnnl nntl tl1e hnu~~ jm11·nol during 
rnrh ~('"ion of the l!'<'li''I':JI O'iWillhly in sn!Tir irnt numh~rs 
to snppl,\' pnhlic• <lrmaml. nn<l •hnll ran'<) to br forwnrtle<l . by 
ma il. "' '0011 n• prn ·ti~nhle art('r the •nme ""' printed. ~nrh 
.ionrnnls npon pa~·mrnt of thr snl,.rrip tion pri<·c of nnr <lol
lnr ($1 .00\ fnr rilhrr lh~ o;ennt(' nr thr hnu<r journnl fnr rnrh 
lNtislntil·e -.c<•ion. or that portion thorl'<lf nCtcr thr •nb!:<'rip
tion i• rr;•oi\·Nl; n11d lhr prOi'rNJq rrrPi\'rd h,\' tho ... r rotnry o£ 
Nlnte s hnll hr hy h im rovrrcd into the l reasnry or the stntc 
of Town. • • • • • " 

Tt is elenr from the pl'()l-i<ions of thi• J;C<"tion that the rhnrgc 
for th e hon~c jon rt1nl is $1.00 nncl for the scnn tc jounJnl, $1.00. 

Srrtion 4 or the At'ts p rovides : 

"Thr !;('~rrtn rv of stutc is dircrtrd to mnkr Hl'Jiiirntinu In 
lh<' pn•t nffirc> (]~partm~nt for thr aclmi<;<ion of th~•r jnurnnls 
tn thr f'nit~d ~!air< mail ns 5"<'011<1 rln~• matlrr lint/ tchrn 10 

ffdmill rd, the<r nrldit ionnl wnrrl• ~lwll hr printed on thr front 
J'D!!'r or each journal and the suh;w ription priec fhcd arrord· 
in~ly. 

" ' The jonmnls to one nddrrsq, $1.50.' " 

Tt will be noted that the forc~oiug <f'C'lion directs t he secretary 
of state to make nppli~ation to the J)fl<toffir(' <l~partment for the 
admis~ion of these journal s to the United Stutes moil ns second 
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rla~s matt~t· 11111l wl•r11 so 1Himitl1rl, the prio·t• fur hoth j<l\11'11&11 
St•nt w 1111 ~ :ul<ln's- ;, fixl•ol 11 1 $1.50. 

ll ;,. t hr opiuinn ,r th'~ tl<•parhu .. ul tltal uutil tht·<r journal• 
arc admittNl to lht• l' uitctl Sltttl'S rnail "" 'co·n11tl da'~ mattrr. that 
tht' se•·•·r:ll'\' of >lato• ' honltl o·har<:r * 1.00 for thr 1toiiM· .inm11al ll llll 
$1.00 fnr t.hc ~ruall' journal. :n1<l that it ;, •mly in ''""' that the 
jolllma1s Ill"\' admittrd tn thr l'n it rd States mail "' "'''<llld dn~< 
IIIHtte•· th11t y(lu '"''' lllllhnr izt·ol to •·huq::c $1.-:iO. and 1111'11 only 
whc·n h11th jmu·m&l~ an~ ~cu1 1n hi1C addt'("~~ . 

B. ,J. l'nwt:R:>. , t ,.i•l•ml AIIIJI'ri iY General. 

f"OilRF.C"''IOX OF L.\ XIl HF.COIHIS 

Orh;ln al sates entry as 1\'l'll aa th~ patent and ccrtlftl'":ttc or ftnat 
l)aymcnt nrc recor1IM und can he corrected by the !'ircrctary or State. 

No,·ron1 tl'r ::! 1, J(ll!l. 

li nn. W. ('. Rant'a~·. ~r<·r\'tnry of ~tnte. 
Dear Si r : Ynllt' lrttrr of thr :ith i11•l., ndth-o'''<Nl to Attornry 

Ornr•·nl II. M. Tl n\' 111'1'. hn~ ht•t•n rrfrt·t·Nl to me for 1'PJ>1y. 

Y<m a'k in suh,tun<'\' t he fnll<m·in~:: 

W lwu the oril!'innl >ult•s •·e<·ttrd of lnn<l show< u spceiflc 
dr,•·ri l'tion hut t he patent nntl o·erl ili•·ntr nf finnl pa~·mrnt 
show, n <lifTI'r<'nt <l<"'''riptinn. hn' thr w•·•.,.lnr~· ,,f -tate thr 
po,\t~r· to t·t•rrtl•·t the rl4• ... t·ri pti{lu in 11 r t·c-rtifi~·ntf' of finul pnya 
nwnt un11 p:o ten t ,o n• to ~nu form Ill the rlr.,· •·ipt ion as shown 
in t he ori{rinal >n le< rc•·ni'Cl! 

Code St'l'lion 'if! not on!~· nuthori•.l'>l you, hut requirrs you 

" to c·o•·•·eft all c·1 N·ienl et·•·m·, in hi• ofTicr in unme of grantee 
and dr<t·ript ion llf t rn•·l tof 1nnd t•mwr\·rd hy lh<' stulr found 
npon the rr••ord< of Rn•·h offirr. • • • " 

Thrrt' i• no tlonht in my mind thn l the nril!innl snles entry, n~ 
wrll a• the patrnt nn<l <'rrtifl•·ntr of finul puymcnt nrc records 
within till' mr:111ing nf M:"<·tion 7 aho\'C quoted. 

I am thrrrfOI'r of the npintion thnt your fJ III'Stion shonld be 
tlnM<'CI'I'd in thr niTirmati,·r. 

W . R. C. K~:o,;oRtcK, ;bsi.•lant rl iiOrl!ey General. 

OPI:-IJOXS TO S ~:cnt-:TAIW 0 1·" S'rATE Cl 

Tll.\lH: ~I \lli\S. 

S~crrtar.r ot 8la t<· ramwt limll tht• tratlC' mark 10 u 1(1('C'I ftc form 
when Issuing a fCrl lllc:uc uullt•r :-\cr. r,~J.19 oC Cnde. 

Jlon. ""· C. llmn,a_,., :-;,.,.r,•tary uf l't:ote. 
) lay :!~. 1920. 

ll\'111' !:>i1· : Y uu haw l'<'<ttll'-1(·;1 '"' opiuiuu from thi• dt'Jlll rt· 
uu:nt upuu thr follf)\\ill~ ful'l_:..: 

'rtab; d"-"JlUI'tlnrut j, lt<"iH,:.! •·tul,tnntly rc·tllle .. h•tl to til~ fHr 
l'l•t·unl aut! ,.,.,·tir_,. 111 >llt·h lifi u;: with l'ut'"'' , .r t•·ad~· ll•at·k , 
l: , lu~l, and f•l1'111' of mh·,~t·li,iu::. 

Fr('(Jurntly th">~ I'<•Jlll..._l, :1ro• for n \wr,l or wur<l' in t·rr
tain form" nr \-ol•,r hy tl~h., utul m:ulr tu usc tlll"'-t' \\tinl-; in 
d ill"t·t·rnt l'tll'tl l ~ Ol' t·olm·, tloun tit"'" " 'h111i t"tl. 

' l'hi, offio·c hn~ lilkt•n the Jl<>•iti<tu tl.;~t thr ee.·tifh·utr ;,<nrtl 
f"''" tLi' tlt·partnll'nt nul~· ll<'rlllih tl11• u'~ nf the word or 
"m·ds in t he furm >nhmittcd. 

Iu t he in,tnnt ra<c you ha,·c •·rrtifiro a~ ft~llowR: 

·• l brrchy tt'r·ti!y, 'l'hat in<'l)mpli:ull·t· with tlw l'"''·i•iou• of 
~r··tiou .)01!1, or tl il' ('hCh" or lnwn, );1ahr.·l·h::l B\.1hitq.: ('ulllJ'IUllY 

.,r l:n..,tnu. )Ja ..... fwlm ... t• lt !-1, lut' thi~ day lil•·tl in tlw nlli•·t· uf 
Sro·rl'lar,<' ,.f State u · 'l'r:tdr ~l;u k' d• --·r '"'I >llh,tllntinlly ,,. 
folluws: ("on,i>tin;: of tllf' wurol · F;~1.,·.-·ka · in tlw furm of 
uud as shown hy tlw fu" >imilt· hr r<'l" lltt.wlll't1 111111 hrro·hy 
mucic u pnrt of tlti~ n·::i>l t·a t i1111. 'l'o ho• ll't•t1 n< a · ' l't·aolc 
:\rurk · t•nh· uud••r th:..; l'~.!i,trd :un in t'ltllll~···tion "ith the mau. 
ufal'lurc :iutl >:lie or lntuiJt:lltol beiliu;.!.'" 

You tlu·n n~l< : 

IL b l"('(tlll''tl'<l t!Hit yuu infurm t!Ji• <l••t>:ll'tllll"llt in 1111 opiu. 
if,n u.;; to ih rivhts iu n·,lrit·l'rl:t th,. u ..• ,r tl1f' !ooHinuillt'tl furrn 
nf tl·lldr-m:u·k to thnt l't·•·m "' ,utmitto•<l in tlw IIJiplit·liLiou 
f t,l' rC'~i.:-.tt·at ion. 

1'1•1.' 'illtnlc un<lcr wltit·h trnd•-m;u·ks arr ro•::i,tcn"<l iu lnwa pro· 
\'ides :1~ follow•: 

'
4 Ever,\~ f)N'$:.OU, or rL"'-';(wintinn nr unio11 of wo•·)<in~ mC'n . or 

nthrr,. tltuL hn' acltopted nr •l,nll atllll>l. fnr thPir pnl~•·•·t1011 
nn~· lahcl, trutle-mark or for111 nf ~cl\'rrtl"'"l<'lll, utn~· bl•• the 
~anu• for n••·o •·• l in tlw oiTio•t• ur th•• so••·rd:~ry ,,f ,1,11c hy lt•n\'
ing two copi~•- r·owttN·pm·t, '"' f:H· •icuilt·s thfo·eor with. the 
~~,.,·,•tary of ,tate. Said V•·n·tury shall thcr<•nl"'" dr·hvcr 
to ~llo·h ·(1<'1'-ttll. a,._<;oo·iat:on or 1111ion '" filin!! th~ 'ame ~ duly 
lltlt•strd l'~l'liR<·OlC of the n•o·nrd t1f t ht• l.;tlllr, (ltl' WltU'h he 
~h ull •·eceivc a fcc of one dnllnr. Sou·h r·crtifit·ntr or .•·ct·o•:d 
shnll iu all ad ions and pl'O..Ct·ut ions under the !ollow1ng AIX 



RF:PORT Of' THE ATTOR:\E\" GEXERAL 

seetio11s he s u!Titicnt proof .,f the adoption o£. surh Iuh~l, 
irud~·UHirk or form ,,f :u]n•l'li'-"lll<'nl. and lh~,r1:,:ht o[ SUid 

JWt~m. <J'-".._·iution m· unl••H lu :ui•J}It the !"JtutC. 

The qn~stion i•. ~h~ll you umit frmu your tcrtilieale the words 

''in thr form of!'' 

IL will he nl"~' ·1· 1·tl frmn a ,.,•ntl iu~ or Sect ion :.O~!l, sup•·n: l~1nt 
thr1·r ,hall 11r fil<'< l iu the uiTi··~ of th~ •••· •·cta•·y nf 'tntc {11c swulcs 
nf lhr word• :ulupl<'<l II< a tl·nch•·mn•·k. The quc,liun a< to wl~rthcr 
,·uu IJl:l\' 1£"~:111~· rl' .. tri.-1 thr u .. t" of ~w·h wor<lo; to :my p:trtlt!ttlar 
furm j .. • r1pf'n to \'rry ~rriou~ t1nuhl. Onr ~IIJlrrmr Court has pro· 
tr<· lt•tl a tr:uJe.11,n1·k mmpo'"cl of •·rrtnin wot·d•, e1·rn though they 

\\'(l l'(' nflf fllwa~':i u~Nl in thf' snmc form. 

Ju thr <·n<c of !':ha1w ,., ~h:11·rr. ;;~ Town, 201\, the plnintifT 
hnd hN'n t'U~tt!!Nl in tht' m:uutfllrt urf' n( u~a~nnt; for many ycnrs. 
Thr hn~o.iuf\'.-t, fnr n timf', w:t~ pro .. N"IIIC"cl hy :1 f"n.pnrtnf"r::hill i"nt1\· 

p"l'rtl of plniuti!T nncl tho d~f~tul:wl•. hi' hrothcr<. and nnothcr 
pr~·>ou . Fpon tho cl i•-olul ion nf the pnrln~t"hip•. plaintiff con· 
t i 1111 e~l lo11•inc•« nn!l nrt1nirrd a lithe properly of th r fi rm. P ln:ntifT 
H<lnptl'd a• n lrn<lr-rnnrk the wnr~l<, ">:ha,·er 'Vnl!'nn. Eldnrn ", 
whit•h wa< at fir-1. t<'ill• som~ t·nt inli''"' in form. pnintrd ron~pi
e i!OII'h· on nil wn::~>ll~ mannfn•·l11rrd mul '"'1'1 h,1· him. H is trade· 
mnr·k ;rn• pnintocl 0 11 1he wnznn~ i11 .ml••lrmlinlly the sa me form nnd 
1111\llller, hnt nnl nhr:t~·~ in thr idrrt/irul fnrm nncl mann er. After 
the cli«•ol11linn of the fi rm the clrfrndant •nznl!'e<l in the mann. 
(:w\urr nf wn!!'OII' nnd pnintl'll thrrMn t he inflr/iral ~t·ordJ used 
ft• n t rnclr-mnrk h~· plnintifT. hnl rhnn!!t'il the form. Plaintiff 
hrn11zht nn notion to en.ioin flrfen<lnnts from the nlle of the trnde
mnrk. the J)j,tri<•l r nnrt entered n drrrrr zrnntinz the relirf sought 
nnd in nO'irmin:;: the ensc on nppral the Supreme Court say: 

" ""e nre eltnrlr nf the opinion that the tradl--mnrk of 
plnintiff i• u<:('(l h_,. <lrfenclnnll' "'ith "" little ,·nriation that 
\h Pir \\'fl!!Oil. 1\'0Ulcl he ren<lil~· \aken to hr Of the lll/lnllfne. 
ture of rlninti !T. 'l'hr imitntinn used h1· clcfrn<lnnts. w~ have 
11n douhl i• r·nlr11lntP<l tn clrrei\'~ •n•tnn1rr~. nncl thns drfrnncl 
them an<l in.inrr nnd drfl'flllll plaintiff. A pplyinz the doc
lrin"" we hn,·c nhn1·e a nnonneecl. we are nf the opinion plain
tiff Ita~ mnrle nut n M'l' rallin'! fnr thr interJl('<ition o f the 
pnwrr of rquit~· In rnjoin defendant• from the further usc 
of his trade-mark." 

It will be oh~rTI'rd. therrforr. thnl the eourts will protect one 
in the use of his trndc-mnrk, even though it is not always used in' 
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the same form. I (•nu readily "'~ how thr O<·t·n>ion might arise 
whcr~i11 the proprietor of a tl·udr·lllnrk lll i)!hl want to ""' it in a 
<lifTl1 T<'Ut form. For irhhHlt'e. i f l~t• we•·~ m:murn•·turiw• urtii:lM 
iu vnricm~ ~iz~ h<' wtmld tmrlunl•h·dly prrr,~r td \l't' a fu~lll •• r hi~ 
\rlldC·IIWrk that WOuhl •·orr('S('IOIHI with the >i7.e of the pnrlit•ulnr 
arti1•hl 1111lllt1fth.·turrd. 

'l'he rdorc. T nm n f the opin inn lhnl th~ applic·nnl fo1· 11 cc•·ti. 
fi<·atc in the in,tant t'll'~ is entillrcl Inn <·e•·tifil'nl~ with lhc word s 
.• in lh~ rurm of" omillrtl. 

W. H. C. KF.~OIItC'K, tl ·•i.<lmol .lllur11r!l Crnrr11l. 
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.\ I' I'I:CII'I:I .\TICI' 'fu 10\\ .\ 1'01 t : fl:\' .\ ,.,Sill 'l.\1' tu' 

The lllJVI'Oltrl:ttiUII i~ lhn ltNl lu 1111• hCUl\11 it. IIHi U h l \I "(Ccl rur J•n:lliiUntfl . 

not. to cxcceU $1UO. 
S~pkauucr ti, l!JI !I. 

lion. }'. ::!. Shaw, .\llllitua· of ::itak 
lJcaa· ::>ir: Yvtn· lctl<'a· of the -Ilia iu,t., adda·, .. ,,c,l lu .\t tot·n~y 

Gcnt•r.d 11. )I. U uVIh·l', l~oh ln·"•u rd"t·r•·,·tl lo tttt• ••II' • •·1'1~. 

You u!<tk in ~uiJ"'htll •• t.l \\ hcttu.·•· lht: ''tJUuty pouh ry a ......... h· iat i,JH'i 
t·cfca.,.,·d to in dauplc r :,u:l, ah'h uf the :lith Ueu,·a·ul .\" •·aul,ly, urc 
4.'UU11 t.U to t he vue lt uuJ a·cd d oalla i'S iiJilll'op a·ia.,., l iu aad ,,( i~da 
u~wciatious:, vr vuly w ttH~t-h of buid UIJtn·upriJ.I H111 a.;: j.., uctuully 
cxpcmlc\1 foa· pl'cmiuWlJ. 

Section ~ or the act appropriates: 

"a ~una n ot to ~x.;cctl 0 11 c IJuutlrctl <lollua·., (~IUII.UO) {ot· 
bUciJ IJVUitl')' ""'oc iuuou 's woa·k iu eu ··h cuuuty <h IH•'<illu[tcr 
prucuhll." 

H is .. hcrciuuftcr provided' ' iu ,r~·tion 4 u! the :.let tuat thll 
tJrc .... iti-.:IIL Ulul M'\'l'l'ta l'y of "'1td1 (h .. , tJ\' IU1 hJJh ~twU Jill· \\ Hh 'ilt.' 
CQUIIly IIUUitt>l' U SWOfll >lUtCDI<'IIt of the actual Ulllull llt Q( ChU 

JH'cJu iums puitl ut the cxltihitiun for wlnd1 :<hale u1d i,; hcin~,; de· 
mantled; allll it is fu•·thcr pro\' ldc\1 in :-aid .cctiuu lltn~ 

"Aftc1· c..ach cxhiiJitiun hd d IJy Ull)' Iowa l><>'Jllry a>SSO<:iU· 
1iou va· dul, 1hl' JH'~·:-idctH nlh.l :o.\••·r•·1td ',\' •d :-.u ·n ,, ,_, , ,,,twu w · 
clul; clai11aiug I he bcuclito; of :uay ,uch upprvp1·ia1 iou ~hull 
f1lc wtth the ~'Uunty autlitur a ~nol'll >talcaucnt of tlac ac lllnl 
MulCIItcllt (I f tltl' Ut 'IHal ._IIIII•Uut ul' , .• ,,h )tl'\·111111111. p.lld dl 1m• 
CXhibitiOU of lite Clll'l'CIIt 1\CUSUII, Whit•b IIIIISt curl't';Jl(IIIJ With 
the puiJJi,hctl o1r,.,. of prciiiiiiUJ<, a~ prillh'd ill the n· JII'CllliUIIt 
li•tli. ::iudt >llatclut•llt ,hull he m·•·vmJ~<IIJicd by '"' itcmizctl 
lbt of ull JH'cmiuu" wlai•·lt ,,.,. to ht• paid ra·om sn··h HIIC 111111 · 
UI'Ctl dollaa·s ( $10\J.UO) "" da i ut~d, with the u:unc~ untl ud· 
clrl'..SCS Of each faJ'IJICr C)r J>Ullitl',\' IJrcrd Cr CUI tl"l IO &IIIIC, 
nuu a copy uf the llllhli•l•rd prcanium list anti paid up mcm· 
bcrsltip la,;t tluly \Wilicd IJy the kCC rc ltli'Y 11111.1 lli'C•idcnt or 
such a,..;ociation or club.'' 

lt is c•·itlcnl that t he le;;i•lnturc iutcnucd to and did appro· 
pdutc only so 11111 ch moucy " ' wu~ u.'~d by such association in tho 
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way of Pl'('"'i"""· 11111 to ~x··~ed one humlred clollnrs, 11ntl diu not 
upJH'Illll'iah• 11 flu( s11111 of one hundred dollat'l< to he ns~d by such 
n,.."winti•ms in au.r lllillltH'I" tlu·r de~uu•tl fit. 

I 11111 thc••·•·fm·c of the opiuiou that the np Jiropriutiou by the 
~hat(• ('1111 h<• U'-<'d only in th<' wny o£ JH~mium.s, not to {':-:t·t~lcl one 
l1111ulr<'d dnllu". and that thr nuditor or stale would not be au
thul'iY.c'•l t(> cln1w a wuaTunt for uny grrat~a· ~mn than shnwn hy t he 
swm·11 :-=.1uh•uwnl In hH\'t! hwu UNCd fur JH'emiuuu;, 

W. It ('. KESilMJCK, Aui.<lanl Allornry (/tntr<JI. 

t'O~II 'ESSATIOS IW Mt ' S i f' ll' t\ 1, t\l'l 'llt'ST:\ S~ 

~tunldpal accountant~ are rntUJt"d to compenaatfon at the rate ot 
sev('n dollars IJer da.)". 

.Tuly 10, 1920. 
linn. Jo'rauk S . Rhaw, Auditor of ~lllle. 

Dear ::li1·: You r h•tter of the 13th iust., nddrt'S.•ed to the oil· 
tm·11ry grnrrul has bern r1•fcnrd t o me foa· reply. 

Yun ask for an intei'Jlrt•lution of tlar statnt~ ~··rrning the 
" "" "'"' of pea· diem allowed to muni<·ipul cxnminrl'l!. 

The statutr• opplic•uhle to pnar •JUI'•tinu will lw fuullcl iu st'('tioaa 
lf).ifi.llll of the SIIJlJllemclltiO thr COliC, 1!11 :1, II>< lllnen<l~tl hy .-IIU JI· 
('huph'l' :10 1. whi..t1 i11c·a·ru•rd the 1"' '' llit•m ln •ix clnllua·• 1"'" du,v, 

Scctiou 1056-ull, so tar as material to ~·our <tUrslion, Jl ro\·idl'll: 

.. The• ··ompcn .. at ioll or •uicl exu min<' I'S Nhllll h~ five clollurH 
for each cia~· actually employed, together wiU1 their necessa ry 
tru•·elins: CXJM'Ilsel!; the sum so tlue in on~· ra.o;e •hall he paid 
lty the n11clitor of •lute n rtou the presentatio11 of pro per hiiiH 
th(•a·efor, hy \l'lll'l'lllll>< 0 11 th e ti'ClL,U t'Y of HtU IO; th<'I'CU(lOII the 
1111clitor of Klute shull file a cluim for the full omouut so allowed 
with the uuditor or clerk of the city or town exami11etl, &lid 

the I'Oinwil thereof shall JWo•·idc for its puymcnt." 

The :JSth Orucrul Assembly amended ..ection 1056-all by in
crerucius: the per diem or municipal examiuers to six dollars per day. 
<.:hup tc•a· 301, which in t t'I'IISI'd I he pc·r llic•m tu •ix dnll ua"H per duy, 
was iutrodueNI in the Senate untl pa.<;,<;ed by that body on April 3, 
J!JI!l. 

L3ter in the I!C!<Siou, in fuel ou the la•t day thea·eo f, chapl<!r 272, 
or what is ('ODlllloul>· kn1nna as the omuilau.• bill , wall pMl<l'd, to wit, 
on A1>ril J!l, Hll!l. 

& 
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Chapter 27:2 inl'rl'ased the pt>t' di('m of mmlic•ipal examiners to 

seYen dollars per day. It r eads: 

'"I' he I:H!t~ountants in the municipal ancounting department 
and th<' county accounting department shall receive a p er diem 
of seven dollars to be paid by the county or municipality 
together with actual expenses wllile making examinations .• : 

1t is common knowledge t hat the SO·called omnibus bill is one 
of, if not the last aet of the general as.csembly priot· to final ad
joul'llment. It is a gc•neral pradi1·e of the OE>nentl Assembly in 
prepat·ing the omnibus bill to eqnal i1.e and pr<,>vide for adequate 
compensation for the sta te employes and in so doi11g the compen
sation previously p t·ovided f or whether in for·mer acts ot· by acts 
of t he current session, is frequently inueased. In fac t the omni
bus hill especially provides that: 

''All salaries herein 11amed are in lieu of all statutory sal
aries for the positions n amed herein , u1cluding such a salaries 
as at·e contained in any bills pa."Sed by the 38th General As
sembly." 

The date of the approval of the act by the governor is not eon
trolling, for if it were, the legislative will could be defeated by 
t he g-overnor in ad n•t·telltly appro,·i llg au act lust wllidt hatl been 
repealed or amended by anotlier act of the General Assembly. 

Therefore I am of the opinion that chapter 272, supra, . being 
the last expression of t he legislati\'e will, should govern and that 
the per diem allowed m unicipal an·ountants should be seven 
dollars per day . 

B'. J . PowERS, As~>'istant Attorney Genet·al. 

TRUSTEES 01-' CEl\IETERY FUNJ>S 

Under the provisions of section 740, Supplement, 1913, t rustees of 
cemetery funds are not a uthorized to Invest such funds In securities 
selling below par. 

Hon. Frank S. Shaw, Auditor of State. 
Febr uary 5, 1920. 

Dear Sir: Your request for the opinion of this department on 
the following question has been referred to me for attention. 

You state : 

" Will you ki~~ly give me your opinion ac:; to whether. cities 
under the prov1s:ons of section 740 of the supplement to the 
code, 1913, may unrest cemetery trust funds in United States 
government bonds, \Vhen the same are selling below pa r; or 
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must the city in mak ing sul'h investment purchase only such 
bonds as at·c selling at par or above. 

I am asking this question under the provisions of section 
209 of the code.'' 

'l'he sedion refened to, section 740 of the 1913 supplement to 
the code, p rovides in part as follows: 

" That the mayor and council of stwh cities and ·towns, and 
the township trustees of civil townships, wholly outc;;ide of any 
. city or ilJcor·pot·ated town, shall have authority to r eceive and 
lllvest all mo11eys and property, so donated or bequeathed, in 
bonds of the United States, or municipal bonds, or certificates, 
or othe t· ev idence of ind ebted11ess is.c;;ued hy authority of and 
in accordance with the law of this or any other state, when 
same are at or above par. • • • • •'' 

H uman language is indeed im perfect, atJd, as has often he en 
said, requires constant interpretation, but this cannqt be truth
f ully said of t he part of the section above set out. As I r ead and 
understand the por t ion quoted, it is about as clear and explicit as 
human language ca11 well be, and while we may doubt the wisaom, 
as well as the expediency of t he part which very properly au
t.!!_orizes the trustees of cemetery funds to purchase United States 
go,·ernment bonds, but limits the purchase to ''only such bonds as 
a re selling at or above par, " yet the legislatut·e. is th e sole and 
only judge of that question and it is, therefore, outside the prov
ince of the courts, and this department as well, to inquire into or 
interfere therewith. 

The term or phrase "selling at or above par," \vhen applied to 
the sale of securities, simply means that they are selHng on the 
market or stock exchange at their face value, one hundred cents 
on the dollar, as applied to the !'ales at par, and are sf>ll ing at a 
pr·emium more than one hundred cents on the dollar when applied 
to sales above par. 

The converse ef these conditions exists when securities are sell
ing on the market belo'\v par, at a d iscount, for less than one hun
dred cen ts on the dollars. T he value of all secur ities fluctuate on 
the open market, and, while it is to be regretterl that the several 
issues of so-called Uberty honds could not have been maintained at 
par, yet it is a matter of common knowledge that nearly, if not 
qui te, all of such issues are now selling at a discount, which, in 
som~ instances, has reached as high as eight per cent. 
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· · . t . . nu l oJ>illiOil of the writer thut t he purchaRc lt IS the• Jll'l\'<l C, Jll'ISO . 

of lfnitrcl Stairs :,ro,·entntt•nt bo11ds, d1·awJn:,!. font· an~l one-fourth 
· t . ·t t thr JH'esrn t market JH'IC'C of umety-two ot· pe t• ('('ll t Ill ('I ('S ' II . . I 

· 1 1 . tltt• tl<1ll·tl' is ttot onh· a cl<'slnthiC', Hit a \'t'l')' Jlllll' t\' -t li'C'C' ('C ll s Oil < • ' • 

profi iahlc ill\'l'stment fo r t r ust or oth<'l' fuuds, .hut I l'!lll not see my 

1 t I 01(1 t ll·tt l'iN·tio11 740 o£ the 1913 supplement to the 
WilY (' N il' 0 I < • • 

_; t l · tl e t 1·11..,tpcs of ccmet.erv fnllcls to 111\'CSt such fund~; COu <' Hll l(li'IZ('S I ., • • 

in auy l'lass.of securities selli11~ at a discount and y ou ~rc, there
fore, advisrd, thou~h 1 am reluctant to do so, t hat the <·tty cannot 
lawfully in\'cst cemetery f u nds in Un ited :::itates bonds t hat are 

llelling below pa r. 
J . W. SA.SDL':O:K\', Assistant ill forney Geneml. 

I NTEHEST O:S I 'UllLIC FUNDS 

Any school secretary or other public oiTicer who receives interest 
on public funds must account for a ll Interest t hus received. 

A school board bas authority to comprom ise a claim against a n 
officer of the school corporation when it Is impossible to recover the 
full a mount due from such oiTicer to the school d istrict. 

October !:!3, 1919. 

Ron . Frank S. Shaw, Auditor of State. 
D ear Sir: We ha\'e your letter of Oetober 17th i11 which you 

ask the opinion of this departmen t upon the following proposi tion: 

' 'First: In case a ~eereta t·y of an indE'pendent school dis
t r ict fails to report and aceotmt for· tui~ion~ and other !none~s 
collected by him and belonging to the d1str1d, and reta ms thts 
money and appropt·iates it to his own personal use by lo~n
i n~ it out and collecting interest on same at rat('s rangmg 
from six to e i~ht per cent. in ~ettlin!! up thP sltort!q.!e ma~· 
interest be charged on such shortage from dates that tt should 
ha,·e heen tu rned over to the s<'hool trPM;ttr('l' ~ Tf so, what 
rate of interest may be charged ? 

SN·ond: In case that interest may be cltar~cd has the sch ool 
board or anyon e else the authority to remit this in terest in 
order to secu re a settlement of the principal ?'' 

In answering your first inquiry, permit ns to ·state that t here 
is a decided conflict among the holdings of the supreme courts of 
the various states upon this proposition. Our own t•ourt, however, 
has repudiated the doctrine followed in Colorado and a number of 
other states and announced the doctrine that a publ ic offi cer who 
receives public funds by virtue of h is office is liable for and must 
account for all intereRt earned on such funds while in his pos
session. We refer you to the case of 
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Uhea v. Brewster, 130 Ia. 7!!!> ; 107 :\. W . D-10 wherein a clerk 
(;[the district cou rt ret•eivcd cer tain lllOIH.'Y by virtue of his offit·e. 
H e deposited this moucy iu the bank iu h is uame au d received a 
writtcu promi<;e from the lwuk that it would pay h im four per 
<·cut iuterest thereon. H e pa id the pl'it~t·ipal sum o\'er to the pet·
son duly entitled thereto but did not a l'l·ount fot• intcre."t amotmt
ing to $377.20 whid1 he rec·riwu from suid deposit. Our C"ourt 
stated in its opiuion that thc monry came in to this clerk 's hand s 
by virtue of his office and that it was not his property in any 
sensP of the term even thou~h he had <'Ustody of it. Therefore 
wltate,·cr interest was t'C<'t!ivrd was the proJwt·ty of the real ownPr 
of tlte fnnds and 11ot the property of the clerk. 

T he rule announ<•ed in the case of Rhea v. Brewster, supra, is 
the one adhered to in the case of 

E10helby v. Bom·rl of Eduwtion, --Ohio, -- ; 63 N. E. 586 
where an actim1 was brought against a school treasurer for in 
terest received by him 011 school f101ds and in which it was held 
that a school t reasurer was bound to account to the school dis
trict for all increment following tl1e principal. 

'f he case of 

State v. McF ett'idge, -- Wis. --; 54 N. W. 1998; 20 L. R. 
A. 232 is in accord wi th the holdings of our supreme court. Like
wise is the case of 

Adams 1.1 . Williams, -- l\fiss. --; 54 Southern 865; 30 L. R. 
A. (NS) 855. 

I n view of these decision~;, we beg- to inform you that your first 
inquiry should be answered by statin~ tha t the secretary of the 
school district you refer to shou ld he rPq ui red to acrount not only 
for the p rincipal sum due the lWhool dist1·il't , bnt for all interest 
he has recei\'ed from fu11ds while in his possession. 'l'he rate of 
in terest is to he determined by the rute which the secretary re
ceived from the use of such f11nds. 

Your serond imptiry mu.v \\'(>11 he answet·rd hy stati11~ that 
since the board of dire<'tot·s of a school corporation are charged 
with the duties of caring fur the p roper ty and the business of the 
eo1·poration and its mana~ement, that in case tl1ey are unable 
to recoYer from an officer of the rorporation all of the f tmds which 
haw passed into his hands that they may enter into an agreement 
whereby a sum less than the total amount due may be accepted in 
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full scttlr mrn t of the daim of the d i!'llriet. It is to be understood 
that in ordr r to gi ve stwh an ag-re<'mcnt val idity in the eyes of 
the law, it m ust br our ftti d y r nterrd in to and of a bona f ide nature. 
Thus if the board !'lhonld find that they eannot collect the in
terest on a (•)aim due t h<> distr ict and they can collect the prin
cipal sum, it is our opinion that Stl<'h board may enter into an agree
ment to acc<'pt the p rincipal sum in full settlement of the claim 

of the district. 
B. J. P owERS, Assistant Attorney ·General. 

WATERWORJ{S TRUSTEE CANNOT RE INDIRECTLY INTERESTED 
IN ANY CONTRACT WITH TRUSTEES. 

A member of the Board of Waterworks Trustees cannot be Interested 
directly or Indirectly In any contract for services. material or labor 
performed In tb(' Improvement of any waterworks under his contract. 
Construing Section 879-q, Supplement of 1913. 

February 7, 1919. 

H on. Frnnk S. Shaw, Auditor of State. 
Dear S ir: W e have your request for an opinion regarding the 

legality of a member of a waterworks board of trustees receiving 
<'ompensation f or services r endered apart from the regular duties 
of said trustee, and you give the following statement of facts: 

"A member of the board of trustees of Council Bluffs is 
an architect , and when the proposition of building a ne''V and 
modern pumping station was brought up and action taken for 
the said improvement, this member of the board drew up the 
plans ~nd specifications. Th e~' were accepted, and dnrin~t 
~he penod of construction of this building, he supervised and 
mspected same and saw it through to completion. 

This member of the board presented a bill for h is services 
but it was not paid when the question of t he legality of it wa~ 
brought before the meeting. This arch itect hired a man (who 
was under his direction ) to draw and prepare these plans 
and of co~rse was out time and money on them. Now then, 
I wo'!lld h~e to know if .this man is entitled to compensation, 
and 1f he IS not, would 1t be leg-al to present a bill for labor 
that was done by the assistant 1 '' 

In answering this inquiry we desire to direct yonr atten tion to 
section 879-q , supplement of 1913, which pro~idE>s in part as 
follows: 

"No officer, in('luding membe~ of the citv rounr il Rball 
be interested, d ire('tly or indirect ly, in any 'contract ~r job 
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of '~ork ·or matrrial or the pt·ofill! thereof or services to be 
furmshed or perfonned for the city or town.'' 

In addit ion, I desire to direct your further attention to section 
1279-c, supplement of 1913, which provides as follows: 

"The followil1g p rovision shall be deemed and held to be 
a part of eyery coutntct hereafter entered into by any person, 
firm or pnvate corporation with the stute of Iowa or with 
an): county, ~i t ~·, town, city acting w1der· spetial chatter, cities 
ac.tmg commtss~o!l form of govet·nmt>ut, school corporation or 
wtth any mw11c1pal eorporation, now ot· hereafter created 
whe~her said provision lle inset't<'d in such cont ract or not: 
to-wtt: 

"The party to whom th is contract bas been awarded, hereby 
represents an~ gu~rantees that he has not, nor has any othe•· 
person for or m Ius behalf, directly or il1dirt>ctly, entered into 
any anat~gement or agreement with any other bidder, or with 
any pu~hc officer, w.hercby he ha<; paid or is to pay to any 
other btdder or pu? hc officer auy sum of mom!y o•· anything 
of value whatever 111 orde1· to obtain this con tract; and that 
h~ has not,. n~r has a uy other person , for or in his behalf, 
dtrectl.r. or mcl!rectly, ent ered iu to auy agreement or arrangc
me~t wttb any other person, firm, t"orporation or association 
whtch ~ends to ~r docs lessen or destroy free competjtion in 
the letting of thts contrnrt and agl'('Cs that the establishment 
of the fabity of these reprl'sentationA and gmtrantics, or a ny 
of them, and he hereby agrcf's that in l'a'ie it hereafter be 
established that such representations or guaranties, or any of 
them, nre false, he will forfeit and pay not less than 5 per 
cent of the contract price, but iu no event be less than three 
hundred dollars, as l iquidated damages to t he other con
t racting party." 

It is clear that the inten t of the legislature is to prohibit any 
officer from being placed in the posit ion where he may be called 
upon to decide between the interest of t he public and between 
those of a personal nature. 

Our supreme court in the case of J nmes v. City of Hambttrg, 
174 Iowa 301, was called upon to detet'm ine the validity of certain 
conflicting assignments made by a contractor doiltg work for the 
city of Hamburg, oue assignment having been executed to a bank 
in which one member of the council ~vas cash ier. The other 
assignee was a material man, who pleaded the invalidity of the 
bank's assi~ment because the bank was a partnership and one 
of the members thereof was a member of the city council. In 
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holtlin:.t that th<' a~sigunlC'nt to t.he bank ."'as invalid and contrary 

to publit· poliey, the l'Ourt at page 312 sa1d : 

'' li e ( .13aldwi 11 , the •·ashier) , had also a dut.y t_o the city to 
see to it that the work was not Hl'l'<'ptcd unless 1t conformed 
stricth· to the ret1uirerucnts of tht• t'outrad, and was ~one in · 
fultill ;nrn t of its tt•1·ms. This d uly . he O\~·cd to the c1ty a~d 
its dtizens. 'l'hc <U:el'ptauce of !ln~ assJ~um~ut create~. Ul 
Baldwin a double •·haral'ter, and !11\'ltrd hun 111~0 a pos1tlou 
where he might be t<•mp tcd to usc ~he- OPI?OI'I.tllllty tl! secure 
his om1 i11tcrests, at the rxp ense of th e c1ty, whose lntet·est, 
as a public offie<'r, he was, under the law, bound to serve. 

'·Rome men are bi•.,. cnougb mul strong e11uugh to waive all 
JlCI's~nal eom;iderat i o~s ;md disduu·ge fail'ly ~1nd impartially a 
publie dnty, but not all men al'e so eonstJtut~d . The !aw 
would remove fi'Oill publil~ offit·ers these temptatiOns to wh1ch, 
owin.r to the w<>akne~s of human Jlat.nr·c, men do sometimes .... 
yield. 

" · Ont• who has power, owing to the fl'ailty of humau nature, 
will be too readilY seized with the indination to use the 
opportuuity for se~1.11·ing his own inte1·est at. the expeuse of 
that fo r which he is intrusted.' Bay v . DaVIdson, 133 Iowa 
688, 691. 

i 
''As saitl by Judge Dillon , in seetion 77~ in his work on 

Mm1 icipal Co1·porat iuns, 2d \'o l., Gth Eel.: 

" 'At t•ommou law and generally under statutory enact
ment, it i.-.; now establ ished b<'youd q ncstion that a contract 
made by an officer of a lllltniciJxtlity with himstlf, or iu which 
be is interested, is contrary to public poliey, and taiuted with 
illegality; and tltis J'ule applies whether sud1 officer acts alone 
on behalf of the nmnicipality, o r as a mcmher of a board of 
cotmcil. • • • The fact that the interest of the otfeudiug 
officer in the invalid contt·act is indirel't and is very small is 
immaterial. • • • 1 tis imposs ible to lay down any general 
rule defini11g the nature of the inten'st of a municipal officer 
whieh comes within the operation of these prineiples. Any 
direet or indirect interest in the subject matter is sufficient 
to taint the contract with illegality, if the interest be such 
as to affect the judgment and conduct of the officer either in 
the making of the contract, or in its performance.' 

"In section 772 of the same work, Judge D illon says: -
" 'The principle generally applicable to all officers and 

directo1·s of a corporation is tl1at they caunot enter into con
tracts with such corporation to do anv work for it 110r can 
they subsequently d e rive any benefit. personally f;·om such 
contract. To d eny th e application of the ru le to mun ic ipal 

OPINIONS TO AUDITOR OF STATE 73 

bodies would • • • be to depri,·e the rule of muC'h of it.s value; 
for the weU-woJ·king of the mnnieipal syst"m, thl'Ou~h whir·h 
a large portion of the affairs of the countrv arc administered. 
must depend very much upon the freed01~ from abuse with 
which they are condueted. Nothing- can more tend to eolTeet 
the tendency to abuse than to make abuse unprofitable to 
those wbo eng-age in them, and to have them stamped ar-; 
abuses in courts of j ustiee. • • • It is contrary to good 
morals and public policy to permit a muniC!ipal offh·er to enter 
~nto contmctual relations with the municipality of whil"\h he 
ts an officer. The principles of the common law and of eCJnity 
are generally supplemented and made more empl1atie by 
8tatutm·y cnrrctm.('nts prohihiting any municipal office r from 
"being 1:nterestcd, cl-ireril!l or inclirectz'y, in any nwnicip11l con
tract, ot· in the rPndition of servi c.es fot· the mnnic·ipality out-
side of those requil'<'cl from him by \'irtue of his offire. ,·, 

It mnst therefore JJ ect'ssarily he held that th e contract by this 
architE'ct to prepare plam; and s pecifications was ahsolutely void, 
as being- eont t·ary to public policy, and this provision is equally 
applil'able to a sit.uatio1t whe•·e an an·hitet:t who is also a membe1· 
of a hoard of watenrorks trustees hit·rs his c.wn assistants to 
dt'aw the platlS and specifications. Tt places the trustee in 
a position where his own personal interests and those of the c·ity 
may he in conflict. 

Taking- onr statutes and the decision of the supreme t•out·t in t he 
a.bow entitled c-ase of Jam r.s v. City of Jl(mi1Jll'l'fJ, it is the opin ion 
of th is dep1utmcnt that under the facts stated, whe1·cin it appears 
that the assistant who drew the plans was in the employment of 
a. membe •· of the board of waterworh trustees, any contract thus 
entered into is void, as being contrary to puhlic policy. Such a 
eont.raC't could not be enforced in any (•ourt. 

B. J. PoWERS, Assi.st11.nt Attorney Gcnr.nrl. 

COS TRAC'TS BETW EES l'llBLIC :\ ND P UBLI C OJ.~'l(.'ERS 

A member of a city council cannot be Interested in any contract 
with the city. Such a contract Is void as being contrary to public 
policy. Resignation of a member of city council cannot give validity 
to a contract void when entered Into. Contracts so entered Into should 
be cancelled without delay. 

Hon. Frank S. Shaw, .Auditor of State. 
Dear Sir: 

March 4, 1919. 

We have your letter of February 1Oth m which you ask the 
followiug questions: 
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" ( 1) Wnulcl Ht~ t·r•si!(nat ion of f: . E. ~'rith from th~ •·oun
eil automa t it·ully •·tmtrl th~ !(nrha!(e rontra•·t ot' E. T. Frith ! 

" (2 ) )lilY the •·omwil t•ane<'l •aid contract, if so, how and 
with whut noli•·c. and when ! 

"(3) Jr E. r:. Ft·ith re,igncd from the eoutwil. mi~tht ,;aitl 

~·uutrm.·t -·onl intt\' '*'it i~ot ! 
" (4) b thrrr llttyth in!( 4"!toppin~t E. T. Fri~h or ~· E. 

Frith from rutrrin!( iuto onoth(•r ~:arh&I!C contract mmtedtately 
after his rl',i!(llBtion ami this cnneellntion or the present l'Oil· 

tract ! 
" ( !i ) In ·~u«e or t he la~t ai>OI't or the Rituation at ~o. 3, 

e~i>'t, wonld th~ office or the Department of JU>tice take further 
notir·c of the matter ! " 

The for~~:oin~: rtue•tiottR, we tuke it, relate to the lfRrbage con
tract r~iRtiug lwtwcen thr dty or Dubuque Rllll :K T . Frith. Thi~ 
•·ontnwt and tht• f111·t" rrluti\'C thereto ho1·e bern ~et forth by y01tt· 
c:caminrr, 1\l r. F.. F. Whittu·~·. in his rrt11l rt rclnti1·c to conditions 
cxistiug in t he •·ity or l)uhmtue. From this I'Cl)()l'L we hai'C gathered 

the followitt!( fact~ : 

Some ~·<·nrs n~o n l'Ontrnet wu~ entrrctl into between the c ity of 
Dnhuqur nucl g , '1'. Frith, when•h:- thr latter was to collect the 
~ul'lnl!.tr in the 1· ity of l)uhu<tiiC for " pel'iorl or fii'C ycac-s, rnrlin;( 
Mny 1, \ 918, nncl M\·. Ft·ith wns to c·eccivc ns compensation fur 
c·oll cc·ti ug thr ~~u·hu11r the Hum of $31.4!1 per clay thereof. 

Souw time in Srptcmhrr, 1016, the ~:urbn!(c plnnt 11'118 burned; tlw 
rcul estate on whic·h th e c;amc hucl IJecn situated s tood in the nnme 
of E. E. F rith , who w11s a tnPmber of the city council or the c·ity 
of Dubuque and the futhrr of E . T. Frith. After the destrudion 
of tbis plant by fire a new l'Ontrsrt Wll8 en tered into between the 
c·il\• l'tllllll'il and the ..aid rJ. •r. Jo'rillt, whereby he was lo rc>rei \'c 
$.'li .4!1 per da~· a• c·Olllllcn..at ion for l'nllceting garbage unt il thl' 
first day of )lay. l!ll~, and after that elate he Wll8 to receive $-10.00 
per day for a pcriud of ten y~ars. It further appears from the 
examiner's I"('J'Ort that there had been ..orne question whether E. T . 
Frith was the 1"('81 party in interest in this contract, or whether 
E. E. Frith, hi• father, and a member o[ t he city council, was the 

real rarty in intrr~ . 

It appcl\r> from etrtain amda1•its filed in t he supreme ceurt of 
th is state in a divorce proceedini!J' between E. T . Frith and his 
wife, that E. '1' . Frith •tales t hat h is salary is ~'20.00 a week. lt 
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fnt•tlter II J'PI'III'~ thut E. r;, ~'l'ith lilt•cl 1111 llllilht\·it itt •:~it! \'RUS(' 
,tutinl! tltnt hi• sun \IllS l'llli•luyc•d lo~· ltim ttl 11 <ulut·y of *:!0.00 11 

""''k. It furllwr UJI\li'Hr' t hut )1. ll . l 'zizek. ~ttoruvy for sui1l 
E. •r. F't·ilh, tuul ttl"' •·ily attnrnry for the •·ity of Dubuqur, made 
II >tftt ('llll'nt \\hi1·h \Ill< filt•J 1\; tJt the derk Of the Supreme COUrt 
1hat r:. T . 1-'rtth hn•l ntt pmperty other thuu an equit,· iu a home' 
1unmtul in!( to ul.out $;~'lt) . 1 Ml, ami tl10t his income was· limited to ~ 
-.alary rM'I.'il'<'(l from Jti, fathrr of $'20.00 a 1\cek. 

From the-e fac•ts, it appcan< that while the contract between the 
city o f DuhmJnr and E . '1'. ~'ritb purports to be for the interest o£ 
thr latter, yet, in fa..t, E. E. Frith WI1S the real party in interest, 
8nd nt thf lllltnC t nne the t'<lntrac t 1ras entered into be was a mem
ber of tltc city counc·il or Dubuque. 

Th~ l'it~· of Dubtlltllr 011er8te~ w>der a special charter, and t here
fori', ~e<·t ulll !H:I of the c·odc is applicable thereto. It in part pro

' 'ides a.~ folio"": 
":O.:o nwmber of t he COilJtCil shall, during the time for 

whi1·h he ho~ lwl'n el~ded, or for one. year thereafter be 
appointed to any munidpal office which shall be c reated or 
th e l'nt?ltlltWnt~ Of which shall be increa~, during the t~rlll 
ror. whwh he ~··u, elctted, nor shalt he be interested, dirPctly 
or wd.rectly, 111 any cottlract for work or services to be prr·
{orm HI {or· the corporution." 

In this AAmr conn~etiott we de"it·e to dit·ect your a ttention to 
the pro\'i ~iottw of ..ectiott 1!!79-r, RllPI>lemcnt of 1913, wiLich provides 
in part , as follow8: 

"1'hr followittg p rovi•ion shall be deemed and held to be a 
part of <'I'Ct'Y contr11ct ht•rellfter Nttcrrd into by any prriiOn, 
firm or privnte eo l'porution with t he ~tate of lowa, or with uny 
county, !'it~·. town, rily actirr(J 11~drr spcdal charter, • • • 
wheth1•r !.Did pro1·i~iou be ittsrrted in such contract or not., 
to-wit: 

" The party to whom thili (•ontr11ct has been awarded, hereby 
r~p re,rt•t• and gnaranlt-e• that he hb not., uor bas any otbrr 
pcr;con for or in hi< lwbulf, direl'tly or iudii"('Ctly, ent rred into 
an~· arrftnj«'rnent or ttttre<'Dll'nt with llDY other bidder, or with 
any publir offi~tr, whereby he has paid or is to pay to any 
other bidder or puhlic officer any •urn of money or anything 
of l'alue whatever in order to obtain this t'Ontract ; and Uta~ 
he Ita~ not. nor hu any other peM!On, for or in hill hehlllf, 
dirr•·tly or inclirl'l'tly, entered into any agreement or arrange· 
ment 1\itlt any other JWn.t>n, firm, corporation or association 
"hi~h tend• to or d~ lCS»en or detitroy free compet ition in 
the letting or th i~ ~ontroct and agrees that the establishment 
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of the falsil.'· of tltrse r<>pl'l"~rll tat ions .and ~un.•·n11ties, ot· any 
of tltt•nt. and IH' hrrehy ag-rt'rs that 111 cas1• 1t hereafter be 
<•st ~till ishNI t h~1t !-.lll'h r·~(ll't'S<' II.t<~t i om.; Ol' ~uarauties, ot· any 
of t lwm, arr talsr. IH• wrll forfert and pay not less than five 
JWI' t'l'lll nf thl' (·cmtral'l pri<'t'. hut iu n o event he less than 
thrN' hundred clollnrs. as lictuidated damages to the other con
t l'a!'t ing' party. ·• 

In th is same <·onn<'(·tion W(' desire to direct your attention to the 
(•asP of Jamrs r. City of Jlamburg, 174 Ia. ::301, in which it was 
Jwld that a tontr~wt in w ltieh a member of the ci ty t!ount:il was 
iuter<'strll is ,·oid, ns .hcing cout rary to publil' policy. Our supreme 
(•oul'l has interpreted such lt:'gislati,•e enaetments to prohibit any 

offk<•r from hein~ pl;wed in th<' position wh ere he may be called 
upon to tlt:'l·idc between th e intcre::;t of t he publie and those of a 
pt:'rsona l nature, and when a eontra<:.t is so entered into it is 
uniformly held to be void , regardless of whether thcr·c is ~my fr·aud 

workc•cl upon the city or not. 

With this g(•Heral statement of facts and of the grneral rule of 

la w applieable the reto, we desire to state that it is ou r opinion that 
the resignation of E. E. Frith ft·om the city <'ounti l would not 

automatically cancel the garbage eontrart with E . 'I'. Frith. 

In response to your second question, ]1Cnnit us to state that the 
<·ontrael in our· opi11ion is Yoid, and should he l'81H·ellcd hr the 

city council without a11y delay. · 

In response to your third iuquiry, we desi re to state that the 
resignation of E. E. f'rith from th<' city conn cil<·annot giYe validity 

to. a f•onh·a~t wihdt was void at the time of its illl·eption. To per
mrt a puhlrc officer to enter into a void contral't with h imsel£ and 
then resi:._rn from the offic•e nnder pres.•mre and n•a p t h <' b r 11efits 
ft·o•u the eontract thus entrred, cannot be sustainril. 

. To you•· fo~rth qut:'stion, permit us to state that there is 11othing 
~~~ the law whrch ~,·on l d p r·event thr c ity of Dubuque from e11trring 
lllto a contnll't wtt.h B. 'I'. Frith or E. E. Frith for thP disposal of 
~~u:huge fm· the. c·1ty of DnhnquP aftt>r· thr r·l•sig-nation of Jl;, E. 
~ l'lth f1·om the city council. 

ln l'P!-IJ>OllSe to your· fifth question, pt:'rmit us to state that this 
depal't~ncllt looks with clisfavo1· upon any contraC't existing between 
a .publtc o·ffi1•er·, o r between a boal'd of which hr is a m<'mber and 
hmrself. The coul'ts a1·n 'f · · h ld' '. . . , unr o1m Ill o mg S\ll'h contrat.:ls \'Old as 
be111g cotltral'y to public p 1· · d · · . . o HY, an we terta111ly eannot sant'tron 
~ny contract whrch JS open to obje<'tion of heing t•ont rar·y to the 
mterest a11d the welfare of the pnhlic. 

B. J. Powrns, A.~ ... istant Atfontry Ocrtrml. 

OPINIONS RELATING TO LEGISLATIVE 
MATTERS 

POWER OF RF.TREXCHMEST ASD REFOR~l COl\OIITTF.E 

Retrenchment and HeCorm Committee bas power to authorize 
employment of additional help In any department and order It paid 
out or the general funds In the state treasury. 

April 19, 1920. 

B on. F. S. Shaw, 
State Auditor. 

Dear Sir : 
You ha\'e suuinitted to this llepat·lmt>nt an oral request for an 

opinion upon the following state of facts: 

The committee on retrenchment and reform has granted an 
additional stenographer to the department of the 1-1tate oil inspec

tot· at an annual salary of twelve hundred dollar·s. 

Yuu ask whethe r or not the salary of said stenographer may be 

paid out of the grncral funds in tht> state tremm•·y not otherw ise 
appropriated, or whether her salary shall be taken from the appro
priation of thirty-two thousand dolhu·s l!i,·rn to the clepartmt>nl 

nf the state oil inspector. 

I am of the opi nion that the salary of said strnographer shoul1l 
hr paid out of the general funds in tiH• state treasury not other
wise appropriated, and not out of the th i1·ty-t wo thousand dollars 
appropriatiou especially made to the depar·tmrnt of the statr oil 

inspector . 

Chapter 272, acts of the 38th General As."i'mhly proYides ns 

follows: 

"No adclitimlUl help sltall he t>mployed by the \t(•atl of any 
cl('p8t't metlt • • • without fi rst ha\'i n:,r •·eeeivrd t he uppl'0\'81 
of the committee on retrenclnnt'nt nud n•form. '' 

Under the statutory pro\'ision above q noted thrre 1'811 lie no 
clouht that. th~ enmmittce on rctr·E'nchment und reform has the 
JlOWl'l' to author ize the employment of additional help by the head 

of any of thr stat<' departments. 

Raid ad further p1·ovides: 

• • Th<'re is her·ehy appropriated out of any funds Ill the 
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treasut-y, not ot.lte1·wisc al?propriatt•<l,_ snffi,·il'llt fund« to puy 
the salaries as ft(•rei n prov1ded. PmvHkd, h:l\H'Vel·, that llotll
ing in this scetion shall be eonstmed us a n UJ>JWOJWiuliou of 
money herein mt•utioned that is provided t'or by t•xist.itl~ appl·n
priat ions for any departmeut." 

It will be obsen·ed that the legislature has made expt·ess ]1rovi
sion in the way of a general appropriation of funds in the treasury 
not othet·wise appropriated to take care of additional help gt·anted 
to any of the state departments. Although an express appt·opl'ia
tion of thirty-two thousand dollars annually was made hy tlw 
legislature for the payment of salaries of employes in the depat·t
ment of the state oil inspettor, yet such appropriation was ma<.le 
for the pmpose of paying the salaries of employes spec·ifically 
designated by the legislature for that depm·tment ; and when the 
legislatnre made that appropriation it evidently had in mind the 
nu111ber and character of employes especially p t·oviclt"d fur t he 
depar tmellt of the state oil inspertor . And wh<'n the lcgiHiatur·e 
expressly con fer red npon the retrenchment and reform eommitter. 
the power to authorize additional help in any state d epat·hnent it 
must have contemplat<'d that au add itional appr·opriation must bl' 
made to provide for such additional help. 'l'his the le~islatut·c 

expressly did when it provided a general appropriation out of the 
funds in the treasmy not otherwise appropriated, sufficient to pay 
the salaries J1ro,·idrd for in chapter 272 aforesaid. 

I am therefore of the opinion that the salary of the additional 
stenographer allowed to the department of the state oil inspe<·tor 
by the committee on retrenehment and reform, shou ld b<> pa id out 
of the general funds in the state treasury not otherwise appt·o
p r iated. 

\V. R. C. KENORICK, A.~sidant A lforn< y O rHr /'(/1. 

R ETRE NCH !UF.NT AND REFORM ('01\~0TTEF. 

T he Retrenchment and Reform Committee cannot increase snlal'les 
and make t he Increase effective a year back. 

Hon. Guilfot·d II. Sumner, 
Odohl'r 11 , Hl20. 

Secretary State Board of H ealtl1. 
Dear Sir: 

You ask for an opinion fi'Om this department npnn tlw followin~ 
question: 
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. '"l'hc :31-ith Genc>l'al Assemhly intended to ..,.ive me an increase 
Ill sal an· '"' a ll(l\\.·111<• mn "'" 000 f o . . f • _ " ... ~ ·11·>, a .veat· or lle111g seerctarv o 
tl~e -~owa_ St_ate Boarrl of.lleulth, and by allowing me the sa"iary 
of $:300 d .) ear for· medH·al examiners, hut the wor·ding of the 
law was such that you ntl!'d ft·om your offiee that the $3 000 
fot· the Board of li!'alth work was all that I should recei v~. 

"1 ~m writing- you to ask yon t· opinion as to the power of the 
~-o~mmttee on retr·erH·hmellt and refo rm bei 1~a able to correct 
tins e rt·Ol: and allow me to rf'ceive the salary that was intended 
to be P~td me b~ the legislature, therelJy. making my salary 
$3,600 smcc Apr·1l l , 1919." 

If the comm ittee on retren cl1mcnt and reform is clothed with 
power to increase your salat·y at this time from $3,000 to $3,600 
per year and make the increase effective from April 1 1919 that 

' ' power must be eontaincd in chaptet· 272, acts of the 38th General 
Assembly, and section 182 of the C'ode. From an examination of 
those statutes, I can find 110 su~.:h au thority expressly g ran ted, and 
if g t·anted, it is hy implication. 

I am therefore of the opin ion that the power of the committee 
on r etrenel1ment and r«>form to incr·ease yom· salary to $3,600 per 
year and make it effective from Apt•ill , 1919, is extremely doubtful. 

W. R. C. KENDRICK, Assistant Attorney Gene1·al. 

POW E R OF RJ<JTRENCH!\IENT A~'D REFORl\1 COMMITI'EE 

Retrenchment and Reform Committee cannot allow claim of Secre
tary of State Board of Health for Increase In salary from May 1, 1 919. 

October 14, 1920. 
Dr. Guilfot·d H. Sumner, 

Se<:retary of State Board of H ealth. 
Drar Sir: 

I have tltc honor to acknowled~e your esteemed favor of the 
11th inst ., addl'cssed to Attorney General H. M. H avner, in which 
you eall attention ~o sections 2575-a44 and 2583 of t he supplement 
to I he eo de of 1913, pursuau t to which you claim the right to draw 
a salar·y in addit ion to the salary of the secretary of the Sta te 
Boa rd of Health pt·ovided for in chapter 272, acts of the 38th 
General Assembly. 

You state that you have filed vouchers each month s ince May 1, 
lfl19, with the auditor of state cover ing the additional salaries, 
that the auditor of state has refused to draw a warrant for t he 
same, and you ask whether OL' 110t the committee ou retrenchmont 



so REPORT OF THE ATTORNEY GENERAL 

aml reform may lawfully allow the pay111ent of sairl claim.o,; for such 
arlditinnal salan·. Permit nH' to c·a \1 your attention to t he wt·ittell 
opinion of tht> ~ttorney ~enera l himself, bearing the_ date of J~n
ua1·v 2() 1920 in whieh he passrd dircl't ly upon the m tet']H'etatton 
of ~erti~ns 2575-aH and 25it3, supra, and in which opin ion he held 
that the three thousand dollar !o;alary proYich•d for the secretary 
of the State Board of Health iu rhapter !!n, aet'i of the 38th 
General Asst>mhlv was in lieu of all othe1· statutory salaries, includ. 
iti"' those refctTc.d to in said s<>etions 2575-a44 and 2583. 

t:o 

\Vhile the committN• on ret renchment and reform has full power 
to increase the salaries of any state employe named in chapter 272, 
ac·ts of the 38th Gcnet·al Assembly, yet the committee has n o 
authority to allow claim against t he state in direct confl ict with 
express stututory provisions. If the committee desires to increase 
your compensation, it has full power to do so, hut [ am of the 
opinion that the committee is unauthorized to allow the claims in 

question. 
\V. R. c. KENDRICK. A.'lsistant rillonwy General. 

E!\ti,J,O'niENT 01<' I\IE!\IRRU!S OF LEGI~U,i\Tl.'RE 

Members of the 38th General Assembly may accept the employment 
created by Par. (a) Sec. 13, Cb. 299, Acts 38th General Assembly. 

Hon. W. D. Greenell, 
Clinton , Iowa. 

Dear Sir: 

OctolJet· 20, 1919. 

Your lettel' of the 18th inst., addressed to Atft\mcy Gene ral H. 
M. Havner, has been referred to me for r eply. 

Yon ask: 

"By paragt·aph (a) of section 13 of chapter ~9!l, act.o,; of 
the :38th Genet·al Assembly, the l3oanl of Supet·visors are 
dit·ected to appoint and fix the compensation of a 11ualified 
physician and surgeon to provide the propel' treatment and 
care of persons interned from time to time in a det.ention 
hospital provided for in said chapter. Would it be a viola
tion of the constituti.on of Iowa to appoint D pr<>sent member 
of the General Assembly of Iowa, as such physic ian and sur
geon, the position having been created by the last General 
Assembly of which he was a member ?'' 

Section 21, article 3 of the constitution of Iowa declares: 

'·No senator or representative :)hall, dtu·ing the time for 
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w~ich he shall have been E>lectcd, be appointed to uny civil 
office of profit u11der this state, which sha ll have hcen neated, 
or the emoluments of which shall ha\'e hcen inereaserl during 
such term, except such offices as may be filled by elections by 
the people.'' 

If the position peovidecl fot· in pat·agt·aph (a) , section ]:J, cha pter 
~!J!), acts 38th Genera l Assembly, is a eivil office, thE'n a member 
of the 3$th Genet·al Assembly would IJe ineli: .. dble to hold that 
office. 

Said paragraph reads : 

"The Board of Supervisot·s shall appoint and fix the com
peusution of a qualitied physicia n and surgeon and such nurses 
all(l othet· attendants as ma~r be n ecessary to provide proper 
~reatment and_ care for persons intemed, from time to timt>, 
ut stJ(•h detentiOn hospital.' ' 

The definition of a l'lYil offiee is well stated in th e Ntse of Stale u. 
l'alle, 41 Mo. 29, whet·ein it is said: 

''A civil office is a gTati t and possessinn of the :-;ove1·eign 
powet·, and the exercise of such power withiJt the limits pre· 
set·ibed by the law which creates the office constitutes the dis
charge of the duties of the office." 

In in re lla.thway, 71 N. Y., 238, it is said: 

''.Public office, as used in the constitution, has t·c~pe<·t to a 
permanrnt trust to he exercised in behalf of the government, 
ot· of all citizeus who may need the intervention of pnulic 
funetionary or officet·, and in all matters within the range of 
the duties pertainiug to the churncter of the trust." 

In defining the duty neces~-;ary to constitute one a civil or public 
officer our ~upt·eme court has said in the case of Sta.tc v. Span/ding, 
10:3 Iowa, 647: 

6 

"To constitute one a public officet', • • • his appointment 
must not on ly have been made or authorized as above stated, 
but his duties must either be prescribed by the constitution 
or the statutes of the state, or necessal'ily inhet·e in and per
tain to the adminio;tration of the office itself. In any event, 
t he duties of the position must embraee the exercise of public 
powers or trusts; that is, there mnst be a delegation to the 
individual of some of the sowreign functions of govet'llment, 
to be exercised by him for the benefit of the public. 'rhe fol
lowi.ng, among other requirements, are usually, thou:zh not 
necessarily attached to a public office: (a) au cath of offi(~e; (b) 
salary or fees; (c) a fixed term of duration ot· continuance." 
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In t lw lig-ht of tlH• forr;,!oin~ ddiuitio11s we• do not ht>li('\'1' that 
pur<t~raph (a ), ~c·diclll 1:1, c•haplrr ~!J!l. c·reatrs a ci\'il ollie·(' within 
thr lllranitt;.! of :-('('tiou :.!1. arti•·h• :{of lite• c·on:-;titnliou of Iowa, hllt 
ntlhrt· 1ut om ploymrn t whic·h a llll 'lllher of thr :IKth (;('IH'ral .\ss('m. 

ltly may htwfully au<i protl<'rl,\' lll't'<'Jll a11d <•xen·isr. 
\V. H. l' . J{E:>;llRICK, ... t.-sislanl A llul'llf'!J (i, ·urral. 

Sl 'FFR:\GE 

Section 1 of Article of the Constitution prohibits grunting r ight 
of suffrage to women at any election of officers. 

H o11. J. h Brook lutt't. 
. ~e 11 ate C'hamher. 

Dear Sit·: 

~1un·h :!0, l !l l !J. 

I haY<' your letter of Man·h !20th in whidt you t·equrst my opiniou 
ns to t he c·onstitutional ity of t he hill offrl'(•rl hy :-il' lllttot· l tule l'OI\· 

fet'l'ing u pon womrn the right to vote at Sl·hool ele<'tionR. 

I have \'('t·y gt·ave douht as to whrthet· thi" bill, i£ enacted, 
would l1r t·mtRtitutinnal. 'fhe questimt has never bern directly 

pnssed upon by our supreme rolll't and, of cour~e, cas£'s f t·om other 
s tates l'Onstnting ~onstitutional pro\·isions in those st atcs do not 

have nm<·h b('al'ing upon the question h('c·ause of the pht·ast>olo~t~· uf 
the various l·onstitutions. However, in the <'ase of ( 'ogucslwll tl. 

7'/t e City of Des .i1foi11rs. 13!1 Ja., 7:30. the suprl'lllc c·ourt of this 
statr i11 disc·ussiug the mean in~ of settion 1, of at·tic·ll' ~ of the 

l'onstitution, seems to hold that a srhool eleetion for the <'leetion 
of school offic·et-s is an ele<'tion within the meaning of the <'Onsti
tutional provision above mentioned. The <·ourt at page 7:3G says: 

"AppelleE's <'ontend that the lcgislattu·r ·was without pn\\'1'1' 

to confet· u pon women the privileg-e nf \'oting on any suh.ie<·t 
and rely on se<·tion 1 of article 2 of the ronstituti()n as lH'<'· 
S<'rihing th(' qualifkation of voters at all el<.><'liolls. That SN'· 

t. iou provirlrs that: 'J<:Yet'V male <'itizt'n of the• l lnitr<l Rtat('s 
of t he age of twenty-on(' ~-eat·s, who shall ha,·r l)('<'n a rt'"illl'll t 
of this state six months ll<'Xt prec•edinl! the elf'l"tiott, nncl of Ute 
connty in which he (·laims his Yotc, sixtv do\'!';, slulll he rll· 
titled to Yotc at all ele<"tions wh irh are n~w o;. mav IH't'Nlftrl' 
hE:> nuthori7.<'d by law.' The ril!ht to Yote i~ not a· nat mal or 
inherettf. rig-ht, hut ~.>xists only as etmferred hv thr ('(Hlstitu
tion of the state or somr statute. r:oHgnr 1•. Ti;nl>tr T.11kr. 1-lR 
Ind., ~8 (46 N. K 339, 37 L. R. .:\. llH, fi2 Am. Rt. Rrp. 4R7). 
Ours 1s a repl'esentativr f!O\'ernmrnt. whrrE'ill ntth· a limitNl 
number express the will of all the people, and the t·onstitn-
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ti01·1· haYit~~ d ec·lal'ecl, b,y lH't'snibi!tg defi nite qualifi<"ations, the 
pe~som; ''ho s hall I'ClH'l'scllt the 111terests o [ all at the polls, 
tt t:-; twt .~?lll J~etent l'or I he l<'l!islatul'e to add or subtract ft·om 
the qualt.fieat.tons. as dt•tt>t·miued by the fumlamcutal law at 
a!ty l'lettton thl't'Ctll c·outcmplnted. l)uitW'l.'. f;tatc, 35 Incl. 4h5 
(? Am.) H<'p. 75~ ~; P eibdllla/1 v. ~lute, !.It\ Ind. 516; Rison v. 
~ arr; -4 ~~·k. J6.t (87 Am: l>cc. 5~~; McCafferty v. Olivar, 
<>!l I a .. 10·.'. fJrtl'tC.i t'. Mrl\rcby, G t\ev. :.H>U; l'eoplc v. Can
aday, r:?.l N. l. 1!J:j (:!1 Am. Ht-p. -Hi.>). (:::ire Morrison v. Sprin
[J~r, l;.> Iowa :i~-l; .Edm onds v. Baubury, 28 Iowa 267 ) . ·when
e\er the c·uusttt utton Juts p1·Psniuetl the qualifications o( elec
tors, they ee:unwt he t'hnnged or ac.lded to b,, the leoi<;lature or· 
o~hen~·ise. than IJ~· a.n n~ncndment to the constitutio11~' Cooley's 
~ ·onsht~t.JOnal.Luntht1tous, sec:tiou GUO. 'l'he right of suffrage 
IS .a po.lttJNti l'tgh t. Of the highest d ig-u ity, alJidiug at the fOUll· 

talll ol goven11uent powel', und is for the couside•·ation of the 
peopl~ in their l'ftpacity as creators of the constitution, save as 
that lllstnuncn t may uuthori;w a regulation of its mode of 
exercise. Morl'i.~ v. Powell, ]:!() J ttd~ ~81 (2!) N. E. 221, 9 
L.: It. A., 326); People t'. Rnylish. 139 11 1., 6~2 (2!) N. E. 678, 
I:> l J, R. A. J:.31); CoQin v. ThompMm, !)7 Mich . 188 (56 N. W . 
567, 21 h R A. G6~). 'rite c.loctrinc that as the constitution 
of the state is. a. lim it ation of power, t he J ~gislature may enact 
law~ not pr?hti.Htcd, has no applicution, for, the sec:tion quoted 
havmg destgnated the prc<"i:-;c qualifications of elertors it 
thrreby dctet·mitat's who shall exer~ise the privilt>ge of voting, 
and nercsRarily prohibits otiiPI'S or disqualifying those or ell
dowed with that pl'ivilegc. The decisions are so uniform on 
these propositious that only a few ha\'e been cited. In a uum
ber of ca<;es similar constitutioual qnalifh:ations have been 
held 11ot to be esseutinl in elet·tion~ not contemplated in the 
<'(mstitution it Relf. l-ir<' llamw t'. }'oung. 84 !lfd. 179 (35 Atl. 
67-l, 34 L. n. A. 55, fJ7 Am. St. Hep. 396); Plmnmrr v. Yost, 
J.t-! Ill: 68 Pl3 N. E. 191, HI L. H. A. 110); B ell es v . Burr, 76 
1\•1 it· h. 1 ( 43 ~. K 24) ; H' It rei er 1'. llrady, 17 Kan. 26) ; State 
v. Cone, 8G Wis. 4!18 (57 !':. W. 50). But those decisions are 
not c•oll troll ing, fot· that the qualitic·ations preserihed in th is 
staff' at·e not. ottl,\' fot· 'all rled io11s whit·h a t't' 11ow,' but fot· all 
wllil'!t 'may ht>n'a ftt•t· he authori;~,cc.l i.Jy Jaw.' Clearly this has 
t·efrt·eiH'<' to stwh el1'1·tions a~ th (~ Genera l Asflt'mhlv in the 
exigen('if'~ of the fnt.nre, may d('Nn advisable, and,' 'whethet· 
su('h elrdions nrl' loNtl o•· J!'('lteral , sex is made an essential 
qualifi('at ion of thr e lt•ctot·. 'J'hr lan;,!uag-e is so p lain t hat d is
<·nssiun <·annot cln1·idatr. As heal'in~ thereon, sec Stqte ex t•el. 
Allison 1•. Rlakr , !)7 N. J. Tmw 0 (2!) Atl. 41.7. 23 TJ. R. A. 
4RO); P eo1J!r t•. ('atwduy, 73 N. C. 1!18 (21 Arn. Rrp. 4G!i); 
,:n re Oagr. , 141 ~. Y. ll2 (3!> N. E. 10!)4, 25 JJ. R. A. 781 ). 
R('c Edmond.~ 11. Banbury, 2R Iowa , 267. 

" T rue, as contended by appellants, the only elections re-
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fetTed t.o in the t·o~tsl itntion .are those of tlte state, district, 
eou nty and ji)\\'JJshtp; hut tilts dm•s not prr.e lude other elec
tiotts from I H~ill" autltoriz(•tl by law. Fot· th is renson dct•isions 
relied on hy n;pt•llants an• tlllt in point. 'l'hus in Stutc v. 
Uilfon , :t! Fla. fi-lii ( 1 -~ ~outlt. :lli:3, ~:! L. H. A. J24), the 
qual itiea t ions presl'ribcd for ·all <>le.dtOllS nnd.et· this consti
tution,' and as tlw instt·umell l eontauwd no refet·enee to elec
tions in 111 nn it i pa I ('orpo ra I ions, I hon~h the f o•·met· constitu
tion had dottt' so, it was held that the leg-islature might fix the 
qualifications of eiN·tors at. mnn ic ipal elec·t ions. l::ice, also, 
Jla rri.~ 1'. Burr. 3:.! Ore. :348 ( G:! P a('. 17, 3!) !1. R. A . 768). In
some of the t•ust•s, proYisions for the estnulishment. of a school 
system are giYPII ~t·<>at wt>ight, hut in 11011e has an aet of the 
legislattll'e nwdifyin~ the q ualifi t·ations of' a n e lector at an 
e lec·tion of an offiee1· been npheld whet·e those found in the 
constitution are made applil'ablc to all elel'l ions of officers 
authorized by law. '' 

Tbere are some expressions used in the case of Seaman t:. Baugh
man, 82 Ia. 216, and in the case of Taylor 7'. I ndependent S chool 
District, 164 N. W. 878, whil'h le1td ('Olor to the co11tent ion that a 
school election is not a n eledion within the meaning of t.he cousti
tutional JH'ovisiou above mentimH•d. A eareful •·eatl ing of tl10se 

cases, however , will distlosc that neilh<'r of them hn·olved the 

elettion of school offi<·et·s, aJH1 it has ht•t•n uniformly hehl by our 
supreme court that section 1 of m·ti(·le 2 relates only to the elel·tion 
of officers, and t herefore what is said in t he two cases just eited 
in view of the Cfuestions invoh·etl in those ea~;('s , has no pat·tieulat· 

bearing u pon the const itnt ion a lity of a Ia w confe rring n pon wonwn 
the r ight to vote fot· st·hool officers.'' 

It is therefore t he opi nion of this department th<.tl the bill in 

question, if enacted , would he in Yiulation of st>t'tiotl 1 of article 2 
of the constitution. 

H . M. H AVNER, A ttorney Grnera1.. 
• Januat·y 30, 1919. 

Note--This opinion was ren dered prior to the acloptlon of the Suf
frage Amendment to the Constitution of the United States which 
changes the rule annou nced in this opinion. 

LEGALIZING ACTS 

Special cu rative acts relating to business or Schools and School 
Districts. Is not within the prohibition of Section 30, Article 3 ot con
stitution. 

A special cu rative act to validate acts of a school distr ict Is not 
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unconstitutional under restrictions mentioned in Section 30, Article 3 
of Constitution. 

H on. J ames Peters, 
January 30, 1919. 

House of Representatives. 
Dear Sir: 

I am in receipt of yonr inquiry asking for an opm1on with 
reference as to whether or not an act a nt hol'izing the school distt·ict, 
inc luding the town of Bouton, to levy a sufficient. tax to cover a 
deficiency of $2,250.00 would be a local or spec ial law, and in 
Yiolation of section 30 of article 3 of the constitution of the state 
of Iowa. 

I desire to call your attention to the language of the const i
t ution: 

" The General Assembly shall not pass local or special laws 
in the following cases: 

"For the assessment and collection of taxes for sta f e, county 
01· road purposes; • • • 

''In all t.lte cases a hove enumerated and in all other cases 
whet·e a general luw ca11 be made applic·abl<!, all laws shall he 
general und of uniform opcrut ion th ronghout the state. • • •" 

The factc;; submitted with your i nquiry are as follows: 

The school uist rict, includ ing the town of Bouton, entered into 
conh·acts for t~te CUITent year which requitw1 them to pay $5,700.00 
in good faith and without knowing t hr.i r tax es as then levied wou ld 
only p1·oduce the sum of $3,500.00, leaving a defic-it of $2,200.00. 
'l'his act is to enable these parties to issue warrant~; to pay the 
deficit, t he warrants to be carried by the pat·ties until the comi ng 
year, or unti l s uch time as su fficien t levy may be made to pay 

t:he same . 

The qtwstion p1·opouuded is not a new one and in principle is 
not diffen~nt fl'om that of a special lf'g-alizing aet. A ease in poiut 
upon this proposition il'> that of 

C., R. I . and P. Ry. Co. v. A uoca, !)!) Iowa, G5G. In that case the 
railroad c-ompany brought suit to 1'CCOVer from the uefendant ahout 
!fi2,000.00 with interest for school taxes paid upon the asseRs
ments and levies for t he years 1889, 1890 and 1891. 'l'he tuxes 
wet·e alleged to be void because the board of dit·ectors of t he tlis
trict did n ot pass the resolution levying o1· assessing the taxes 
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uuti l after the timr fixrrl by law. It was com·ccled in the ca8e that 
the resolution was not pnssecl hy the hoard timely as rrqnirrd by 
statute. The 25th Gf'neral Assembly however , passed u spcciul act 
attempt ing to legalize these void taxes. T he t itle to the act was 
as follows: 

• 'An act to legalize the acts of _the Doard . of Directors of 
the independent <.listrid of Avoca m the le\'ymg of t he taxes 
for school purposes.'' 

The body of the act was as follows: 

''The action of said board in making said levy on the 4! • • 
17th day of August, 1888, on the 2~nd duy ~~f .July, 1890, and 
on the 15th day of August, 189~, 1nstead ot on or before the 
third Mondav in May of each of said years, is hereby declared 
to be legal a;td valid, the same as if said tax had been levied 
on ot• before the th ird Monduy in May aforesaid." 

It was claimed that this act was unconstitutional for the reason 
that it was a local or special law, and that a gene1·al law could have 
been made applicable and operative throughout t he state as required 
by Rection 30 of article 3 of the constitutio11 of Iowa. 

Speaking wi th reference to this question, the court said: 

''The precise question has been determined by this court in 
many cases. The fact that tbe law was retrospective in its 
effect is no ...-aUd objection to its Yalidity. In Boardman 11. 

B eckwith, 18 Iowa, 292, it was determined that the legislature 
may, by retrospective legislat ion , legalize the levy and a~ess
ment of taxes which were assessed and levied when there was 
no statute in force authorizing the levy. It is said in that case 
that: "The power to pass acts of this character, conducive as 
they are to the general welfare, and based upon consideration 
of controlling public necessity, is, in out· opinion, u11douhted. 
It does not interfere with vested rights, nor impair the obliga
tion of any contract. ' It is true that was a gene1·ul law. We 
cite it for the pm·pose of showing the extent to which courts 
go to maintain the acts of the proper a utho1·ities in admi}\ister
ing the laws pertaining to the assessme11t and collection of the 
necessary public r evenue. T he same doctrine was also an
nounced in the case of La:nd Co. v. Soper, 39 Iowa, 112. The 
curative act in that case was also general in for m. B ut the 
same principle has also been applied to local a nd special acts. 
In State v. Sqwires, 26 Iowa, 340, it was held that a local and 
special curative act legalizing the defective orrtanization of a 
St'ho~l district wac; valid. And in McMillen v. Boyles, 6 I owa, 
~04, IS was held that, when the legislature ha... power to author
tze an act to be done, it may, by a retrospective act , legalize 
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and dedare valid any iuformality or irrcj!ulnrity in the exer
cise of the power thus t'onf<'rred. Many other <·ases to rbe same 
effect might be cited. ln the late case of llich ma n v. Srtpcr
t•isors, 77 I owa, 513, (42 N. W. Rep. 422), it was held that a 
special act legalizing the void acts of the Board of l:iupervisors 
of Museatine county in making a ~;pecial assessment for the con
struction of a ditch, was valid.'' 

In the ca.'ie of 

R ichma?l v. Supervisors of Muscatine Co1t nty, 77 Iowa, 513, 
the court said, in passing upon a similar question, and construing 
t he same section of the constitution: 

''It. cannot be questioned that the cu rative act is both local 
and special in its applica t ion. Its whole tenor and bt>aring are 
to that end. It is in aid of a particular and local enterprise. It 
can only be sw;tained upon t he theory that a general law can
not be made applicable. • • • If the mere wording of the 
law, without regal"d to legislative purposes, is to be the guide 
for constitutional interpretation, we have no doubt that it 
could be effected. B ut was such the intention of the framers 
of the constitution ? To so hold is to place ourselves in har
mony with the often repeated attempts at legislative invasion, 
when confronted by constitutional law, which we have no 
desire to do. It would be difficult to conceive a state of facts 
that could not be brought within the provisions of a general 
law, with such a construction . No such purpose was inten ded 
by the constitutional enactment, but, on the contrary, it pre
sumes conditions under which general laws are not appl icable, 
and special or local laws are designed. While the legislature 
might r ecite the particu lar facts as to the ' island levee, ' in
cludinn- acts done or omitted, and then provide that whenever 
such a"' state of facts should exist certain results will follow, it 
would be done with a view solely to effect a local and special 
purpose. The fact that the lt>gislatnre. framed the ~~:ct in 
quest ion as it did is evidence of its dest(lll, and _that tt be· 
lieved that the general law could not be made apph ca?le i. anrl 
we are not justified in distnrbin~ its acts on consht.uttonal 
j!rmmds, except where the infraction is clear, palpable and 
plainly inconsistent.'' 

The case of 

McS1trely 11. McGrew, 140, Iowa, 163, 

was one in which the legislature, by a special act, exempted the 
defendant McGrew from the payment of money lost in a bank 
failure under his treasurer 's bond. The court, speaking with refer

enae to the matter, said: 
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" It is a litllE' cli ffi<•tt lt to dt•fine a curati ve ad. It is nece~
sa l"ilv r<'lt·ospr\'1 in• itt dtarat·trr and undt•rtakes to cm rc or 
yaJidat <' <'1-rors or irr<'g nla ritics in legal or admin istrative pro. 
<·<'rclings, a nd to giYe efl'c•rt to eont ruets for f;~iiU I'l' to eomply 
with som<' tE'dlllit·al r rquirement . . 1/ l'igs ''· Robrrts. 162 N. Y., 
~71 ( ~fi ;\. H. H:3 . 76 Am. Rt. Rep. :322). If the d t>fects are 
jurisdictional or r<'late to substanth·e con tract rights, they 
<•atmot ord inHri ly bt> r urNl hy a hea ling act. Generally speak
in:r, the lr:.rislatnrr nw~· by suhseq nent act ,·alidntr a nd ron
finn pr<'Y iotts ads of a c·orporat ion otherwise in,·alid. Rrirlgr
porl 1'. Hailrond. 15l'onn .. -l7fi: Mnffin{fly "· Di~fn'rt of f'olton
Lia, !)7 { . R. 687 ( 2-1 L. Ed. 10!l8): .llc~f-ill en v . Royles. 6 I owa, 
30-l : Id. :3!)1 ; Afchisou 1'. Butch er, 3 Kau., 10-l ; San Francisco 
''· Ur n/ E.~lulr. 42 Cal., 517 j An.dcrson ·1.:. Su11fa Amw, 116 U. 
K, :36-l . Th is is in ac·eord with th e :.t<'neral t·ule that a cura
ti\'C' at•t ma~· h <' passed wht>neYet· the in·egnlal'i ty to be h ealed 
c'mlsists in thr doing of some ad, or the doing of it itt such a 
mannC'r' Ill\ thr lf'go islnturc might ha ve made immatf' ria l OJ' have 
authorizNl h,v a prior law. Boardman t'. Brrkrdfh, 18 Iowa, 
:!!):! ; N icliiJ IOII 1'. TJonrd, 77 I owa, 517: W indsor v . Des Moines, 
101 rowa , H4:l; W·itfrr v. Board, 112 I owa. 3!)1. Rnrh lUI al!t 
is of II<'I'C'ssi t.v s pec· ia l, a nd C'annot he mad<' gl'neml. and its 
nommifot·mity is no ground of attac•k. 'R'itfct· v. B oard, supm. 

11 The difficulty with the act, vi ewin:;r it from the standpoint 
of a healiugo one, is to find t hf' powf't' of t he lrgis latut·e to 
author ize the Board of Supen·isors of Van Rn rcn conntv to 
do th<' a<:ts lind pa~c; the resolutions w h i<'h wct·e attempted to 
br rured. Within its fielcl the legislature is supreme. The fit-st 
sed ion of the aet now hcforE' m; is pnrE'l~· legislatiw in c·hat·m·· 
t e r . Tt is neither exeeutiYe n or jndic·ial , and th<' legis lature 
has plenary power in its fi <'ld subject only to c·cmstitutionul 
limitations or pt·oh ihitions. Its p ower is not a deleg-ated 
on e, hut s upt·eme within its pi'Opcr sphere. H ence it mav exrr
l'isc a ll powers not for·hi ddeu by the c·onstitution of th~ s tat C', 
ot· d elegated by the p<'ople to the g<'neral govf'rnment or· pi'Oitih
it<'d hy thl' <:onstitu tion of t he United Rtates. M cMillen 11. 

B oyles, supm. • • • A~ain it is argued that it confei'S 
~~ spec ia l benefit or immunity upon a parti<:ulat· individual, and 
1s therefore in\'alid. This propositiou is full y answeJ'<'cl in 
Slafr v. Sq·uires, 26 Iowa , 344. It is not to be assumed that 
there were othe 1· <:nunty treasurers in the same sit uation as 
McCrew. A gocn<'ral law could not , thel'(•fore, h e made appli
cable, for the s ituat ion d isclosl'd a novel and m ost unusual ~tate 
of fae ts . 'ril e a<:t in question is not bad because special in 
chat·acter." 

It will be seen f rom these authorities that the supreme court 
o~ our state, i~ constr uing th is provision of the co nstitution , has 
g1ven great lal!tude to the legislature, and if t he legislature could, 
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b~ a .cur·at.ive act, \'alidate the wal'l'ants issued by the school dis-
tnct m thts ease-a c1u .. st•'o11 ,,.11• 1 d 1 · k · 

~· Jc 1 we o not t 1111 - ts open to 
d ebate--they could author •·· th 1 1 1· · · ze e sc too < Jstrtl't to ts.o.;ue these war-
rants for the same rea.c;on. · 

It is, therefore, t he opin ion of this departmen t that an act could 
be ;Pas.<;ed by the legislatu re giviug the town of Bouton the right 
to 1~'me these warrants and the same would not be in violation of 
seet10u 30 of article 3 of the l'Onstitution of Iowa. 

n. M. H AVNER, Attorney General. 
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JS.'Il'ASC'I': OF !'IF.Ct ' IUTIE:s OF CERTA IS CORPOR;\TlOSS 

The Executive Coundl baa authorlt)' uoder Chapter 13-A to retuae 
approval of tuuanee of teeurltlee of certain corporallons. 

F~b ruary :!5, 1920. 

fl on. F. S. Show, 
,\ uditOl' or State. 

Dear Sir: 
You hu,·e o•·nlly rP<tneste<l the opinion of this c.lepartmcut ..-ith 

rPfercll\'C lo the form or bond proposed to be issued by the Capitol 
Hill Uuuk, unclcr th~ pt'O\'isions of chapter 13-u, title XX, supple

ment to the code, 1913. 

1 11111 informed thnt this institution is a o·ot·poration conducting 
a pr·i\'lll~ hank und that it wus in existence llefore the pas.'lftge or 
d1apter 236, h1ws of th~ 3!ith (lcnerul A&~ernbly. 

1' he •tnestionR subm illed do uot iul'olvc so much n question of 
law, but rut her n question of publi() policy, which the Execut.ive 
Council is to duermino in councction with tbc twoposccl i,;.~ue o! 
these bon&. What I bti\'C to soy then is rather in the line of 
•uggestions WI to what UIIPCUr to me objectionable features of 

this issue. 

Fin;t: It appears to me that the fjxeeuti\'e Council has the 
right to take into account the protection of the depositors of tl1~s 
bank, although it is a private bank and not under state supervi
sion. They may be atrected by the is.~uance aud sale of these 
securities if the fw1ds which they ha,·e deposited in lhe bank are 
used in eonneetion with the making of long term mortgage loans 
which are to be deposited with you, as auditor of state, to secure 
tbis bond issue, aud they might be further atreeted if lhe funds 
of the depo,itors could be paid out in tbe redemption of these 

bonds. 

Second: A part of the obli~tation of the bank set forth in lhe 
bond is the agreement to pay inteN!tlt at the rail' of 1\\'e per cent 
semi-annually in April and October of each year "and in addition 
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thrr·ctu ••llt'PP thul ufl<·r· pn~· in11 n di,·i·l~uc.l tu th.- hank ,,r th·c 
thnu,.and clnllar< ~udt Y<'llr, all of the net carniJrgs o£ the ( 'apitol 
Ifill Bonk of f)p< )letillt'"· ltJ\\'11, ar·e to be paid to the r••~:i,t<•rt'(l 

O\\Urr of thi• 1111d uthrr partit•ipalitoll IJ<lrods is.npc\ and onhtantl 
in~. in (\roporliCIII 10 lht 8010\1111 hrld hy the 0\l'llcr ., 

Thr KtO<·kholcll'"' 1111<1 c.liredor;; of thi• hauk, by this t•lan"". limit 
1hr clivitlrnd or the hank to th·e tbo u..and dollan, earh ~·rar aud 
Jtll'df,!t' nil or the uct earniujt's over unci nbo,·e that ~um to thr 
lwldc" or I heM' houcl~ that ma~· he outstanding from time to time. 
To put it unother ""~·. th~ bank <·annot pile up a surphL< nr 811 

undi,·idrcl profit• R<·~ount for thr hene6t of it.s depo>iton; uulr"'' 
thr diredon- orr "illing to drpri,·r st<wkholdrr< of a portion of 
thi• dh·idrncl nr th·e lbou~nd dollars. All pro61~ iu I'XCK• of that 
will beloug to these bondholders, uml while the deJ)O'ilol'l! are not 
entitled to thr profits that mny be earned by the bank, it docs ,;e~m 
to me that they mi~tht be entitled to the protC<'ion that ou~tht to 
be given them by allowiug some accumulation or undivided profits 
or surplus. 

'l'hird: The proposed bond contsins the following: 

" J . STATE SUPERVTSfO~. 'l'he Bond Department of 
the bonk i• opPt'lllP<l nncl•r th• Mnr.- rvisinn o£ the auditor of 
•talc of the Rlatc of Iowa. and the ofl'airs and securitic6 o l' 
Nneh dcpnrtment nrc nt all times subject to inspection nnrl 
examination by the auditor of Mtntc." 

'!'here cnn be but one purpOilc iu the in.sertion of suc·h <·lausr 
in lhr houd, and I hAt i~ to attemJlt to convince prospccti\'c pur
chasers of the bonds thnt the\• are safe And ronsen·ative berause 
operated under the suprrvisio;, o£ your depar1ment. T think you 
should insist u pon the elimination of this clause. 

Fourth: Under the paragraph headed: "2. PHOCEEDS OF 
TRfS BONO," it ill provided that the proceeds from the salp of 
Ibis and like bonds are to be in"e•ted in such iuter~t-beariuf.! 
securities 8.8 are authorized by the statutes or Iowa. and of the 
kind designated in subdivision I. 2, 3, 4, 5 and 6 or section 1006, 
1013, aupplement to the coM, "or such other securities a>l •hall 
be appro,·e<l by the Exeeuti,·e Council or the state or Iowa." I 
think lhe clause which I ha,·e quoted ou11ht to be eliminated, 
because the Exeeuth·e CotUleil may or may not pas.~ upon the 
seeurities that may be pur~hBJIC<i from the pnK'eeds of the .ale 
of the~~e bonds. It is nnneeessary to quote section 1930-p, supple
ment to tlre code, 1913, to show that the Er.ecuti,·e Council in the 
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fit·st instatu·e in a l'asr a hond is not tlE>positrd llHI~' appt·on t·cttai11 

st't•mities which urc to he dt•twsitPd with the auditOI' of state in 
thr sum of twrnty-fhe thnnsand dollars; th(•tt at the end of tl1e 

1•1.Llt>tH1ar yNtt' otlll'r sN·nt·it i<'s Ill II~' be deposi tc1l "equal to all its 
Jiahilities to persons rt>siding- within this state, and shall kerp such 
drposit at all times NJUal to sul'h liahilit,,·," and that t.he amount 
of such deposit shall not be t·Nhtt•r<l hC'low the sum of twenty-five 
thousand dollat·s at a11y time cxeC'pt when the busiuess is being 
wotmd up. The la.w do<'s not sp<'<'ifiNtlly require the Executive 
Council to pass upon all secnritirs taken hy the <'Otnpany, and the 
J)Urchaser· of the bo11d should not be given to nnderstand that the 
Executive Comwil will pass upon all set·mities in which the pt·o
ceeds of those bonds may be invested . 

Fifth. Your attention is also <·ailed to seetiou 5, whieh reads as 

follows: 

"5. BOND REDEEMABLE. lf the owner of this Bond 
so desires, by giving the Bank thit·ty days written 11ot ice bcfor·e 
any interest-pa~ring date, he may Stll_'l'ellder the Bond _to the 
Bank for cancellation. The Bank will pay to the reg1stered 
owner the par value plus acrumulated interest. 

"It is under·stood ru1d agreed that thr eash to be paid out 
of the Bank for surrender Bo11ds, during any one mo11th, 
shall be limited to one-half of the eash reeei\'ed ft·om the sale 
of like Bonds dnring that month. The applirations for such, 
that arc filed, will be allowed in the order of presentation to 
the Bank." 

This dause is one which needs close reading in order to advise 
the prospective purchaser of its meaning. A dec;iguing broker or 
salesman would be likt>ly to eall the attention uf the prospective 
purchaser to that portion nf the ttnoted clause whieh apparently 
allows him to surrender his bond for eancellation by g-iving thirty 
days, written notice and to receive par value plus acc umulated 
interest, but it is evident from what follows that the bondholder 
cannot receive any of his money if the bank does not choose to 
pay the same, unless the cash to be paid out on bonds to be sur
rendered duril1g a given month shall not exceed one-half of the 
cash received from the sale of like bonds during- that month. I 
think this provision should he absolutely eliminated. If the bank 
does not desire to 1·edeem bonds upon thirty days' written notice, 
then it should state clearly just upon what terms it will r edeem the 
bonds, but their redemption should not be left to some c011tingency 
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which is wholly uuc•ct·taiu and wholly beyond the control of the 
bondholdet·. 

Sixth: Clause f), rE'Iatiug lo lost hunds, il,; as follows : 

"fi. LOS'r BOND. In c·asc this Bond should be lost, de
stroyed OJ' ft·auclnlently ohtaiued from the owner immrdiatc 
notice iJ1 wr·iting thet·eof mn~o;t he ~iveu at the ~ffice of the 
~ank. After suel1 notice is ~in'Jl, if a satisfaetnry explaua
tlon be made and a Bond of [ mh'mnity in such fonn and of 
~uch_ amouut as shall be nppro\'Cd hy the officers of this Bauk, 
JS ~1ven, a duplicate Bond thereupon will be issued to the 
reg1stered owner of this bond.'' 

'rhe expression "i.Jt case this boud should be lost, destroyed or 
fraudulently obtained from the owner," etc., appurently make~'> the 
bank determine whether or not a "'iven bond has be:en ''fraudulently b • 

obtaiJJed from the owner,'' and that expression should be 
eliminated. 

Seventh: Clause 7 01 the bonds is as follows : 

"7. LIABILITY OF THE BANK. The Bank shall not 
~e liable for any written or oral statements made by any of 
1ts officers, employes or agents which in any way ehanges the 
terms or conditions of the Bo11d as are printed herein." 

In the absence of this pt·ovision, the bank is liable for represen
tations made by its agents, though it may or many not be liahle 
for· statements wb ich vary or contrad ict the pr·ovisions of the 
written 01strument that it is putting forth. It seems to us that this 
provision ought to be entirely eliminated, because it is inserted 
obviously to protect the institution against misrepresen tations that 
may he made by persons selling these bonds. The view of the 
notorious cond it ion that exists in this; state at the present time, 
it seems to us that no concern should be permitted to hide behind 
a provision of this kind. 

Under the provisions of chapter 13-a, supplement to the codl', 
1913, it is for the Executive Council to determine "that the 
business is not in violation of law or public policy and is safe, 
reliable and entitled to public confidence,'' etc. I do not wish to 
be understood as saying that I consider this issue of bonds in 
violation of law, but I do think it is opposed to public poliey and 
that it is not "safe, reliable and entitled to pnblic confidence," 
although, as above suggested, that is a matter for the Executive 
Cotmcil to determine. 
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I n cldl'rlllillill" this tttH•stiolt it ll('t'lll's to llll' tltal ll~t• q 11Pstio11 

of pret·rclrnt shc~tltl ht' ~j,· 1·n t' OII Irollin~. c·c~ltsit.lf'l'il.' io11.. J 1lo unt 
Ji IIO\\' th e offit•('I'S or sl ot'idwJtlt•rs j II tIt IS IllS II I Ill IIIII- II llltiY he 
that thrill' 1111• 11 an• alnlndantl~· l't•spou~ihlc• a11d of tl11• h i: . .d1t•st 

illte:,rrit~·. hut ~I'UIItill~ that to h<' tnt<' .. IIH':" n~ ll ~' di:-;posr or thrit• 
in~titution at auy time, o t· sollll' oth<'r 1nsf1llltton may S<'l'k to do 
th<' same identit·al thi11g- whil'lt is not utli t·Prt'll or lll HIIH;!t'd hy mru 

of rcsponsihility o t· intt';!l'ily. 
!<' . ('. DAVIII:-'0~ • • lssislllnl ,rt/lonu !J General. 

ATTORN~\· F .. : .. ~s .~ I ,J.OWAULE l •'OR TI<~STIN(; BX I STJ<;N('~ 01<' 
(.'Oin: COl\OIISSION 

State shall pay legal services of lawyer retained to test the cxiste vce 

of the commission . 

F cb ntat'y 24, 1!):!0. 

Hon. R. E . ,John l'lon, 
Secr etary Executive Council. 

Dear Sir: 

Your l etter of the 18 th inst. , addressed to Attorll<',\' (h~ tl et·a l 
Havner, bas been referred to me for reply. 

Yon enclose the l'laim of r.eorge E. Ilise, a lllll\llllill:;.r to :j;:l:)00) 

for le~al ~;en· ices p erformed by t he I owa Code f'11mmission in 
connection with the mandamus pro<'et>dings insti t nt Pd hy ,James 
H. T rewin. a member o f the I owa Code Commission. to compel 

the Executh·e Council of I owa to admit and allow the P~-'1' d iem 

of said Trewin as a member o f said commission. 

You then ask as t o the legality of the state of Iowa paying the 

claim of Mr. Hise. 

The c~laim , if allowed, must come w ith in etther sf'!'tton 1:!, cllupte r 
50, acts of the 38th General Assembly, o r sectio11 170-x, s upple

ment to the code, 1913. 

Section 12, chapter 50, acts of tl1e 38th GellCI'al A~srmLly, 
provides: 

"The Executive Council sl1all and it all expr11sc c·onn rc·ted 
with the work of said commis.c;ion, and whrn apprm·rcl , the 
secretary of stat e shall draw orders o n t h r lltHlit o l' of state 
for the amounts so shown. 'rhe auditor in turn shall issue 
orders on the state treasurer, wh0 shall p11y th<' san•r out of 
any funds not otherwise appropriated.'' 

Section 170-i, supplement t o the cod r, 19] 3. pl·o,·ides: 
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''The Exentt iw l'ou11dl of the stute of I owa is hereiJV 
authorized to allow lllld pay Ull)' t•osts taxed to the state of 
Iowa 01· other cxpc11scs inc HrrC'd in a1iv s11it or proceedinr• 
b ron; . .d1t hy or against any of t Itt' statt' d e j1arltn<.'n ts o1· in which 
!h<' state is a pn1·ty or inter('st ed, t ube paid out o f any moneys 
Ill t lw state t t'Nlsu ry not oth<•I'Wise appropr iated .'' 

P unma nt to the pt·o,·isions of sel'finn 1 ~, 1wpm, it will be observed 
that the.> Exeeuti,·e ('ounc·il shall a udi t all expense . 

"c·onnrl'lcd with t IH' wm·k of said t•ommis.-;ion." 

"\Vhi le the question is not ultogC'thf'r f ree (rum d oubt us to 
whrtlt l' r lit e se•·viees of a lu wyrr em ployed by the indi\'idual 
me mlH•t-s of t he cO Ill Ill ission to test the leg-ell existence o f said 
conunis.-;ion is "ex JlC i tSI' l'OH ncetrd wi th the wol'l< of said commis
sion IJy the legislatu t·c, yet we a re of the opi11on that t he legislature 
neYe r int.(•JHlrd that t he hu1g.Uilg'C 11sed s hould Lc given such a 
broad iH tequ·etati on, hu t slwHI<l he limite1l to expense cr eated in 
t he al'tual prugt•t•ss uf tl11• t'll llltn ission in t> tlitin~ uJHI codifyirw the 
la \\'S of l o\ra. · · 

0 

As to wltethrr the pHyment of the c·laim of Mt·. Hise is authot·
ized 11 ndrr seetio11 170-i, sltpm, i 11 ou t· opinion will depend upon: 

Fi1·st.: \VI1dher the fuwa l'udc Commission is a department 
of the state; 

. l-;ecoml:. Whethe1· the s tatE' was a party or in any way 
mtt•l'l'l)tc·d UJ the mandamus pruceed i11gs in which the claimant 
p cl'l"ormed legal sen·iccs. 

The I owa Code Conunission was crc•ated by, the express act of 
the 38th General A.-;scmbly for the put·pose of searching through 
the various existing codes, supplcml'll ts and session laws, and care
fully sor ting out the live legislution and disca rding t he dead , and 
to prin t and bind the I ive legis lu tion in u11e volume for the con
, ·enience of the eitizens of Lowa. Not only we1·e the duties of the 
conun ission limited to the c:oditicnt.ioll of the la ws of this state, 
but the Genct·al A s.<:rmhly s pecifi(·ally required the comm ission to 
aJso submit a I'epot·t 

"ealling attention to such portions of th e la ws as may be 
found to be l'Orttlit•ling- 01' J'('(ltllldallt 0 1' UIIIIJiguous, Ol' such 
as otherwise r eq ui r r lcl!islativr a<:tion to makt' clear; and shall 
incl ucle in s uch t'l'ports the ~·ommcnts all(l .. ~~commendations of 
the• <·omm ission o1· edi tor llpon tl1P snhjPt· t of any 11art of said 
('ode.'' 

T he trr m "sta te depal'fments," as usE'd in section 170-i, should 
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be gi n•n a broatl tonst t·ud ion, aml shnnlcl inelutle any branch or· 
a n n of the state :;oyernment. It W<Hiirl he absurd and ridiculous 
to hold that the t•xpcmst•s connedect with a suit brought by the 
auditot· of state eould be paid by the state, but ttot those in pt·o
eecdings atTcding the t•omtnission of pharmaey. Clearly, the code 
commission is an arm of the state go,·entment, and comes within 
the term "state department" as used in said section. 

But eYen though the l'O<l<' t·ommission cannot he ht•ld to stt1et.ly 
t·ome within tlw tt:'rm" state dt:'pal'fnH'nts,' 'yet. the simplifiration of 
th<• laws of this state, tht• sepanttiott of the live kgi:-;lation a nd the 
cod i fit at ion of tht' sa me in to otte voluJUe for coli ven ien t use, and 
the ittfonnation as to what laws at'P ronflietittg, rl'<hmdant Ot' 

ambiguon:-;, and the t·ccomtnetl(lations from able htWyt't's as to how 
such defpds may be eot't't'detl, sm·p)y a t·e matters in whil!h the 
state of Iowa is intet·<:>xted. J f the l'ode eom mission ceased to 
function ),l'fot'P s111·h information t·ould hi' eolleded a11d prepared 
fm· submis."iion to the llf'Xt. srssion of th<> Gette1·al .\xsembly, then 
the stat<> of Iowa would be the party most affeded tht•t·euy. And 
whe11 tht> exil'<tencc of that eommisRion is attacked and a prol!eeding 
in court ix necessary to establish its Pxistt•nee, surely the state is 
int<•t·ested in that proceeding. 

I n the mandamus suit of J ames H . Tt·ewin aga:nst the Executive 
Council, the real parties in interest were two branches of the 
state govet·ument, and the t·eal issue was the existence of one of 
those b1·anches. The state of Iowa was interested in the result of 
that p roreed ing, and thet'efo1·e the expenses inl!tlt'l'ed thet·ci n are 
expenses whieh the Exeuti\'e Council is aut.hor!,;ecJ to allow and 
pay under section 170-i. 

We a re thet·efore of the opinion that the Exe<•utive Couneil is 
legally authorized to allow the pa~·ment of tbe claim in q ue:;tion. 

W. R. C. KENDRICK, Ass1:stant Attorney Gcnr1·al. 

ISSUANCE Olt, STOCK DIVJDENDS 

Stock dividends may be issued without the consen t or the executive 
council. 

Hon. R. E. Johnson, 
Apr·il 9, 19~0. 

Secretat·y of Executive Council. 
Dear S ir : 

Yom· letter of recent date, add rf's~ed to the atton1c>y g'enc>ral, ha~ 
heen rrfetTed to me for I'P)Ily. 

.. , 

J 
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You ask: 

Is it necessary fo r a co1·poration for peeuniary profit 
ot·ganized u nder the laws of the state of Iowa to apply to the 
Executive Council for leave to issue its <·apital stod< under 
the followi ng circumstances ? : 

P irst: The corporation reeords show that the Board of 
Direetors d uly and lawfully and unanimously adopted a reso
lution setting aside a certain stated amount of the cash sut·plus 
of the corporation fo r· the payment of a dividend upon its 
out.standi ng stock, said d ividend to be paid or distributed in 
stock of the coq )oration pro rata among t.he existiu g l'tock
holders; a stock dividend in otht>r words, bast>d u pon the llt>t.. 
p rofi ts-cash surplus-adually on hand a nd in the treasury 
of the cot·poration as sho\\11 by the tn•asu t·er·s hooks. 

Second : T he said records show the due and lawful adop
tion of a r·esolution by th e Boat·d of Di t·e:·tot·s s~>tti ng aside a 
certain r-;t.ated amount of the cash assets (not necessarily 
profits) of the corporation for the payment of certain indebt
edness such as sala r ies of employes, ag-ents ot· officer·s of tilt: 
company, and au thorizin~ the proper officers of the company 
to li qu idate the said indebtednes.s in whole or in par·t and to 
t he extent of said fund so sPt apart f1·om the l'ash assets by 
issu ing' stock against and to the extent o£ sm·h cash fnnd to 
the said par·ties so indebted by and with their l!onsent, of 
course. 

\Vould not the stock issued in both instances mentioned be 
paid for in money and not. "in p roperty or i11 any other 
th ing than money" within section 1641-b of the 1!)13 sup ple
tnl'nt to the code 1 The ret;ot·ds show t hat in hoth cases the 
corporation has Sl't aside a certain stated amount of its cash 
assE>ts (surplus, of course, in the case of t he dividend ) whidt 
constitutes the basis of Ol' payment fn1· t.lte said stoek issue. 

The law relating to the is~uance of Rhat·es of stock in a <·orpora
tion for pecuniary profit fo r other than cash will hP fou nd i 11 

sed ion Hi.U-h, supplement to the cn<lt', 1 !)13, wh il'l1 l'f'ads as 
follows: 

11 That f rom attd after the pas.sage of this at·t no corpora
tion organ ized undet· the laws of the stat1• of Iowa, exeept 
bui ldLng and loan associatiom; a:;; defined mt<l providl'd for in 
rhaptN· 13, tit le !) of the rode>, ~hall issue any <·apital stock 
o1· any <'C'I' tifit:atl' or eet·tifieut('s of sharps of r~pit.al stock, Ol' any 
substitute therefor, u ntil t he co1·poration has J'C'l·cived t he 
par value ther·eof. It is propnsrd to pa.v for said C'ai d capital 
!!tori< itt property or· in any other thing than mon<.'y, the cor 
poration p t·oposing t he same must, hl•forr issuing rapital 
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!'itoc·k in any forru , apply to 1 ht• Ex t•t:uti,:e c:ouncil of the state 
of Io\Ya for )raw so to do. :-;lft•h crpplre~1tron shall state the 
amount of eapital stoc·k prop<l'S!'Cl to be' Issued for a t~onsid- . 
cratio11 otlr<'l' t Iran nwnc•y, and srt forth specifically the 
prO!H'rty or other· th.irlf.! to be• n' t·ciYcd in p;~yment for s~ch 
stoek. 'fher<>upou. 1t shall he the dut.v of the Ext~cuttve 
Council to make iJr\'est ig-ation , under sn<'lt rules as it may 
p1·es1·r·ii.H', mtd to asc·rrtai n tlu'. n·u~ ndue o~ the property or 
Ot h<'r thing whil'h tire 1'01'p01'Ht.IOII IS to l'Cl'el\·e for the Stock; 
and shall cuter its finding, fixing' tht' Yalue at which the 
<'Ol'POJ'ation may rret'in~ the same in payment for capital 
S\(ll'k; and no c-orporation sha ll issm• N1pital stol'k for the 
said property m· thing- in u g-reater l.llllOllnt than the value so 
fix t>d and determi11ed hy the ExeentiYe Cou1wil. Pr·ovided 
that for the purpose of l'JH:Out·a:;in~ the const r netion of new 
eled.ric railways, and mallllfa<·tu r·in:; il!dustri(•s within thi." 
state, the lahor p<.'rfonnl'll iu etfed.in~ thr orga11izatiou and 
promotion of su(•h I'Ol'pnration, and thl' r·<'asonal>le discount 
allowed or reasomthle c·ornrnission })aid i11 ll<'gotiatitlg and 
atf<'cting- the sale of bonds t'Ol' the construd ion and equipment 
of such railroad or· marmfa<·tu rin)! plant. shall be taken into 
consideration as elements of value in fixing the amount of 
t·apital stock that may be issu<.'d. ·' 

It will be obseJ'\'ed from the stat nt<> aho\'e quoted that. 

"If it is proposed to pay for sa id capital stock in p1·operty 
o1· in any other thi111! t lra11 mon<'y. the eorporat ion p1·oposing 
the same must, ht'forc issuing capital stock in any for·m, apply 
to the Executive L'uuncil of the state of Iowa for· leave so 
to do. " 

'fhc clear i1tte11tion of such pro,·ision is to JH'ot(•<:t creditors 
dealing with the corporation. and to staud as a f.!Uaraut<>e that the 
corporation has actually received the amount nf it" capita\ ~tock in 
cash or· its equi\'aleut. J£ p1•operty is taken ill pay mcu t of stock, 
then sueh property shall actually IHI\'<' a cash Yalm~ <·qual to the pat· 
value of the stock is.~;ued thet·efor. 

If the a1·ticles of iucorpor·ation TH'ovide for au at1tltorized capital 
in excess of that actually paid up and outstanding, and also· 
autho1·ized the Board of Dire<·tors to issue stoc:i< at such times 
and in such manner as the hoard may d(•teJ·minr-, alld the board 
fo J·mally adopts a r·esolutiou declar·ing a stoi·k cli\'i<ll'tt<l amoug 
the ex isting stockholders, a11d actually sets asi1lc an amount of 
cash out of the earn ings of the company <'qual to tIt<' aggregate 
par value of the stock to he issued, and tlw stoek ix issued and 
paid up out of that fund, we at·e of the opinion that tht• stock 

OPINlONS TO EXECUTI VE COUNCIL 

is, in fact, paid for in <·ash, and it is not neet'ssary to ohl<tfJl'-tiJe ·. 
<'<IIJsc•nl of th e ExN·uti\'e ( 'onr ll'i l. 'l'o that cxteut y<Hll' firs~ qne::t-.'_.. 
tiou should be answered in tlt(• at'tirmali\'e. - , __ _ 

As to yotlr S<'l'ond quf'stion, a differen t situation arises. As 
h<'n~inbefor·c stated, tlw puqws(• nf the law fon ncl in st~c tion }()41-b, 
.supm. is to pi'Ote:·t those ex tendinf! t'l'cdit to the eorporation and 
to f.!lllll'anlet' that it has a~·st~ts in eash, or its equiYalent, equal 
to th<' a111nunt of sto:·k is.mc<l and outstandinl!. Vvhe11 the consid
eration for stock is other llrun money, th<>n tiH· \'aluc of that 
<·nnsitlc•J·atiotl :--I! a II h<.' detel'ln i IIL'd by the Exeeut i \'(' l'olllwil. Thcre
fvn', if stock is issnNl in payment of an indebtedness against the 
c·o111pany, :mt·h as eompensatinn fo1· per·sonal scrvic·es, ev<.'tl though 
a <·f'rtairr amount of tlH• assPts are set aside with which to pay 
tlrat indebtedness, theu and in that e,·ent the Board of Iiireetors 
al'l' fixing the Yalue of sul'h serYic·e, aml not the Exe<·utiv(• Conn...il. 
'rlre amount agTcPcl upon by the board to be paid sneh employes 
mi~ht he grossly out of pi'Oport ion to the \'nluc of stwh sc•·vi<·es, 
an<l 1 o pcr·m it stol'k 1 o he is-.; ned ·in payment of sue h services 
would open a rich fiPl<l for spoliatiou on the part of g-reedy, 
t·•·oni\Nl offic-ers. The Exe .. utin' Council should be the hody to 
clc11'1'1ll ine the \'a) ue of snc·h services, and for that rca"on your· 
~•t•c·oud qncstiou is answcr<'d in thr n('gative. 

\V. R. C. KENDRICK, A ssistant AilOI''Nry General. 

L:\KES AND LAKE REDS 

Construction of chapter 2·b Supple:nent to Code 1918 and chapter 165 
Acts 3ith General Assembly relating to sale ot certain Jake beds. 

:May 10, 1920. 
lion. H. E .• Johnson, 

Hen Pia ry Exccut i ,.e Council. 
D<.'ar ~ir: 

Yom· faYor· of the ~lith ult. asks a numlJI:' r' of 4uest.ions regarding 
till' snh· of Kt>nkuk and Odessa !Jakt> beds. and regarding the 
JVfns,·atiJH' Sloug-h bed. I shall attempt to answer these questions 
in tiH'ir onle1·: 

Y nur first q n<'St iou is as follows : 

lJ as 1 he Bxe<'ll t ive C'omwil snffi~i('n t a11thoritv unde•· 
d1aptPr l l:iG of the· :nth c:l'ller·al Assembly t.o proceed with 
the :-;alP of thC' lund therein me11tioned '! 

th iuk tlJ is qnc!>t ion should be aHswer<·d in the affinnative. 
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. { 'l11•p 1 e•· :!-h, supplemeJlhtl xupplement to the t:odt•, 1913, repealed 
••llllptrr 2-h, t itl l' H. execpt ax to 

"<111\' htkr or lake hrd, whieh, Hll(ll' r authority of the Exl'cutive 
( 'nu;u·il has heeu al r rad.'· dmiued or in thl' Jrn inin~ of which 
th<' su m of fh·e hund red dollars has been in good faith 
expen d<'d 01· to h:1kes where the lake brd was, prior to Jlinuary 
1. l !l ] !i, sold hy the s tate under the provisions of said chapter, 
hut 110 such t'Xl'eptrd lake bed shall be hereafter sold by the 
sta te or leased for more than .one yea1·." 

As T unclershllld it thrse two Iukes aud l\lus<'atinc s lough were a 
part of a clrainagr improvement upon whirh more than five hu n
cl n•d clollun; had heen expended at the time of the adoption of 
eha pter 2-h, ;;wts of t br 36th Gr ucral Assrmhly, as it npp<>at-s in 
th<' supplt•mt>ut. to the code, l!Jlfi. It therefore follows that the 
JWOYi:-dom; of lnw wit h refcrenee to the sale of su1'11 lake beds had 
1101 hN•11 l"<•pNtl rd , ~111<1 under the pr·oyisions of ehapter· 165 of 
the 37th Genet·al Assembly the state may procet>d to sell these 
lake beds. 

Your SC('Oild <Jurstiou is as follows: 

May t he Executive ('outwil 01·der a putrnt issued witl10ut 
<·<~ J lsi <.lr_nt t ion, for the l~nds ( d cscl"ibed by lot.-;) used hy the 
d1_tl'h . r1ght of way! Sa1d patent to be issued to the Drainage 
D1str1ct. 

I would auswer this question in the negative beeauo;c there is 
no exprt>l\S proYision of law aut horizing a conveyanee of that kind. 
The land orcu pird by the ditch is in the nature of an easement, 
but the state still holds the fee title. 

Your third question is as follows: 

.May the Exeruti_ve Coun <' i~ pate.nt the land to abutting 
property ~w11ers, w1thout comnderat10n, that l ies between the 
pr·esr1 ~t .h1gh water mat·k and the meandet· liurs as found by 
the on gmal government survey (kuown as aceretcd land<;)? 

I think t his question should be answered in the n ogative because 
uuder the law the abutting property owner owns to the actual 
shor e l in e and in eve1·y case the meander line is not the true 
bomldnr·y. This does not en t itle him, however, to arly conveyance 
f.rom the sta te berause t he land which may lie inside the meander 
lme but outs ide tl1e actual shore line is not state property but 
pas.c;ed nnder the patent or other convevance made bv th e Un ited 
St~t:s·. T he patent by t he state would not eom·ey. or give the 
adJommg owner any greater title than he has at present. 
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Your fo111·t h questitHI is as foll ows : 

In an instan<'e where it HJl(l<'lll'S f rnm the sun·t>v that two 
aht~ttiug p roperty ~IWIIC I'S mny .ha ~·e Jll" i~·ile!!c of a ·n inety-day 
op11011 0 11 one par·twular lot , w1thru a gn·<'n fo r ty a t• res, may 
one such property own<'r wain• his rig-ht of option aud the 
1·emaining owuer avai l hitns<•lf of t he r ight of opt ion to enti re 
trac·t '! If not , how should division he nutdc ! 

lf the property mmers who may lw entitled to a portion of the 
same trad of lund c llliiiOt agTee 011 I hi' partin dar portion that 
eat'11 may buy at the appraL"Cd value with in th<· nint>1y days in 
whirh such owii Crs hnvc the first 1· ig-ht to purc hase, then iu my 
judgmen t, <'li t h is cntitlt>d to surh proportion of the lake bed as 

abutts upon his partitular t ract. as compared with that abutting 
the trar·t owu rd by the other <'hlirnunt.. I d o not kuow of any 
iust.auec where t II is q ucst ion has a1·is<' tt , but that. wot1ld a ppetn· 
to be the proper method of der•iding a <·ontrovcrs.v of th is sort. 

Yon r fifth question is as follows: 

Taxes levit>d on hmd owned by th e state, both b elow h igh 
water 111ark and that which is <'Onsi derrd 1u·creted lands .. has 
u ot been p aid by the state when d ue. P rovided the Executive 
Cotmcil has auth01·ity to prort>ed with t he sale of these lands, 
shall penalty atta<'h to and he payable on the tax that is 
delinquent when asl;umNl hy the g rantee of said land ! 

My opinion is that since the state has consented that a drainage 
tax may be laid upon state lands that it has impliedly consented 
to pay penalties the same ac; any other land owner in case any 
i11Stallmcnt of i nterest or principal is not paid a t the time required 
b.r law. T he state woul d not be requit·ed to pay any tax in the 
absence of a statute authorizing the same to be levied . but havin g 
consented to the levyi ng of the tax, I am of the opin ion that the 
penaltit>s must lw paid in the same way they would be exacted from 
an individual 0\m er. But I would not go so fa t· as t9 hold that 
state lands could be sold for non-payment of taxes. 

F. C. DAVIDSON, .li ssistant A tto:·ncy General. 
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D:\l\1.-\0ES l~Cl"RRED IN HF.LF..IlSJ<~ OF WATER FJtOM A LAKE 

The executive council has no authority to pay a claim for damages 
to a property owner when crops are destroyed by the release of water In 
a lake, the outlet or which was obstructed by weeds and d ebris, which 
obstru ction was, by a ny means, suddenly r emoved. 

May 22, 1920. 
Hon . R. E . • Jolmson, 

Seeretary Exet·utive C'ouncil. 
Dear Si r: 

·vvc have your request for the opin ion of this department on the 
following questions: 

You will find enelosed two daims for damages sustained bv 
the sudden open ing of overftow pipe at the outlet of Elm lake. 

The Executive Count•il desi re an opi11 ion as to whether or 
110t they have authority to pay said l'laims, taking it for 
granted the dnmuges were had as claimed. 

Another question arises from said claims tl,at the Executive 
Conn<:il desire m1 opinion on. 8U<·h question hPin~: " May 
the land owners at·ound the lake create a tile d rain from their 
land to a lake, disregarding the na tural watet· course, and if 
so, what provision should he made fot· land owners at or 
below the outlet of the lake, the last mentioned land owners 
having extra flow of water to contend with '?" 

As to the first question presented, I ha\'e no hesitancy in rul ing 
that the Execut iYe Council has no authority whatt>ver to pay claims 
of this kind. Express authority ~mst be conferred upon the 
council to pay claims of any kind, and there is an absolute want 
of authority in this instance. 

As to the second claim, I will call your attention to section 
1989-a53 of the 1913 supplement, wh ich provides, in pat·t, as 
follows: 

''Owners of land may d rain the same in t he g-eneral course 
o~ natural drainage, by constru<·tin~ open o•· covered drains, 
discharging the sam~ into any natUI'a] water course, o1· into 
~ny natural depr ess1on, whe1·eby the wate1· will he c·arried 
mto some natural water course, an<l when snrh dt·ainage is 
wholly upon the owner'!> land he shall not be liable in damages 
therefor to any person ot· ]Wt·sons or corporation.'' 

From the foregoing it is douhtle~ lawful and proper for a land 
owner to drain his land into a lake or other depression. 

J. W. SANDUSKY, AssiMant Atfotnry General. 
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PIONEER MONU~IENT CANNOT BE ~fOVED WITHOUT LEGIS
LATIVE AUTHORITY 

The executive council has no authori ty to move the pioneer monu
ment, fountain, and flower bed at west entrance of capitol grounds 
without legislative authority. 

,J uue 11, l!.I:W. 
Mr. 0. W. Crowley, 

Gapitol Extension Department. 
Dear Sir: 

You have requested an opinion from this department upon the 
following question: 

I wis h you would kindly advise me whether or not the 
pioneer monument, the founta in and the monumental flower 
bed, loca ted at the west entr·ance of the original capitol 
grounds, wet·e p laced t here by legislative cnactmeut, and if 
the Executive Council is vested with autho1·ity to r emove 
the fountain and flower bed, and move the pioneet• monument 
to anothet· location in the grounds. 

The authority for erecting the pioneer monument, fountain and 
flower bed referred to in your letter will be found in chapter G9, 
acts of the 23t·d General Assembly. By said ac:t the legislat ure 
appropriated $100,000 for improving the capitol grounds. The 
money thus appropriated was pl aced under the contl·ol of the 
Executive Coun cil, but the imp1·ovements were to be made in 
accordance with defi11ite plans furnished hy an architect by the 
name of J. Weidenmann . 

Section 4 of said chapter provides as follows: 

''The plans adopted by the Boa1·d of Capitol Com missioners 
for the improvement of the gi'Ound, made by .J. Weidemnann, 
shall be followed as the general plans for impt·oving the 
grouuds, but the Executive Council may make such changes i11 
t he details as they may deem fo•· the best interest of the state.'' 

Aeeording to the plans made by Mt·. Weidenmann and adopted by 
a board of capitol commissioners the monume11t, fouutain and 
flower bed were placed in their presen t location. 

I (•,an fll icl no statu te conferrin~ upo11 the executive couneil 
authority to move to another location the improvements herein 
refen ed to. 

I am therefore of the opinion t hat the pioneer monument, fouu
tain and flower bed at the west entrance of the original capitol 
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ground cannot be movt' to another locution ,dthout express legisla. 

tive authority. 
W. R. C. KF.~DRICK, Assistant Attorney Ge,nerat. 

EXCHANGJo~ 0 .. ' STATE LANDS 

No authority tor the executive council to authorize an exchange of 
lands with land owners whose lands abut on t he lake In order to 
etraighten boundary line. 

November 17, 1919. 

H on. R. E. Bales, 
Secretary ExccntiYe Couunci l. 

D eat· Sir: 

Undet· date of October 17, 1919, you wrote as fo llows: 

"Attorney J . F. Gallup, of ,Jefferson, app eared before t he 
council recently wit h a p1·opos ition for straightening the 
boundary lines bet.wrt>H the land of two oE h is clients and the 
lund in Uoose lJHke bed belonging to the state, the p roposition 
entaili11g the estate Letween the state and these property 
owners. T he council has a t·epo1·t on the matte1· from the ::)tat e 
Highway Comm issi<m, but the question has arisen as to the 
legality of su<•h proceedings, I have been dired.ed to request 
an opinion from ~' IJUr department as to whether such land 
might be conveyed without legislative enactment." 

Under chapter 44, ads of the 38th Genc-r·al As.-.embly, t he 

E xenttive Council has been au t ho1·ized to <lrain Goose lake in 
Greene county, hut I do not find where the council lu ts heen 
author·ized to sell this lake bed. 

I do uot think the power is reposed in any state official or 
officials to accept the propositiorr made by Mr·. Uallup 110 matter 
how desirable it m ight be that the LJourHlary lines of certain 
tracts of land should he str·aightened. 'rhe fact that it might be 
very beneficial to the state would not supply the wuut of authority. 
I thiuk the on ly possible way whid1 t his ean he d ont' woul1l he 
to semu·e some sort of an <'lrab lin~ ad f rom t he legislatm·e a uthor
izing t he t ransfer of cer·tain str·ips or· t.r·a<·ts of Jan<l by the state in 
exchange for certain stri ps or· tracts of la11d brlouging- to tit<• other· 
in terested parties. 

F. C. DAVIOSON, Assidant A ttonwy Oe11eral. 
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PRI~1'1NG 0 .. ' J>HEMlliM J.ISTS 

The cost of printing the "premium list•• by the Iowa Corn and Small 
Crain Growers· Association au thorized. 

April 21, l fll!L 
H on. R. E. Bales, 

Secretary Excl'utive Council. 
Deat· Sir: 

I am in receipt of your letter of the 15th inst. m which yon 
state: 

" I have b een rlirrcted by the Executive Counci l to req uest 
an opinion from your offiee as to the standing of a claim 
submitted by the I owa Com and Small Gr·ain Growers' Asso
ciation for the printing of a pro{!ram and premium list 1n 

connection with a 11 exh ibition made hy that organization . T he 
premium l ist was used extensively for advertising purposes, 
and the associat ion des ires that the expense of pr·intin~ same 
shall be met by the state nnde1· the approp1·iation provided by 
the legislature. The council desires to know whether the 
statute is broad enongh to cove1· th e expense of this publication 
and whether it ean be leg-ally paid. M1·. Kendri<!k , of your 
office, is familiar with the State Board of Audit, and will no 
d onht hP ahle to inform vnn in detail as to the mattl'rs which 
you desire to know Nmc~rnin{! the s ituation." 

Our attention has been called to tbc fa<:t that the Sta te B oard 
ol' Audit r·efused to a llow th is c laim fur· the followi ng reason!'!: 

1. Because the Iowa Corn and Small G r·ain Growers' Assoc;ia
t ioll had no le~a l r ight to giYe premiums and issue a premium list . 

2. B Pcausc the money re<·eivcd from the sale of adver·tising 
spat<~ wonld he, in effect. an inaeasc in the authcrized appropria
tion tn said ass<wiation and therefore illeg-al. 

W e clo u ot lwlicvc that eit her· ohjcdiou is soun d. Scl'tion 10, 
dwpt('t" 187, ads of t ltr ~nth Genentl Assemblly, [WOYidcs: 

' ' 'I' he ob.jct"ts of the Iowa Corn aud Small Grain G r·owet·s' 
Associatiou shall br: 

'' 1. T o advanc.e the interests of the farmers in securing 
better methods of selc<·tiBg and <Jal"iu~ for seed com and 
small grain. 

"2. To improve and develop varieties of <'01"11 and small 
grain, especially adapted to Iowa. 

' · ~t To cncourag'c lwttcr· and mo1·c thor·ough methoth; of pro
dw·tion. 
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''·1. ' l'tl lt~•ld Ult a1111 11HI t'OII\"f>l l t it•ll fm· inst nwti(ll l it t t..•Qr11 

und !'tnull :.tt•uill g-ruwin~. 
•·fi. T" i ~:-.m• •· ('r1ifit·a l <'~ uf qualifit•H1lou 1o t•xpcrt juc\;:!iug 

ur ~·ot'JI ;unl ~naa11 ~ra i11. 
· · t;. 'l'u puhl i~h au auu11 nl rc'pn rt <'f 1 he (•!\hi hit ion and 

"-'lll1\'<"ttt im•. 
··1. 'l'n is."h' n ~~eel <lir('\"lorv which will iudi•·:lle where 

g-ood srL•tl nw.'' h~ :-;:~e,u·e-<1. · 
"R. To lwlp in ,Ji,sr minatinf,! good R~Nl, e~peti ally udaptecl 

to Iowa c•()!Hlitions. 
.. Th 111tniu tiH"\Sf' ohje<·t~ the nss.(')('iat ion ~ha11 c·om1uct nn 

anuual slah· <·xh il•itiun and Nm,·rntiou at thl• ~ume tiuw as the 
Fanner~ ' \V intr1· Shurt l'un1.,:e. a uti ' hull publish a ~··tl tlirec· 
tnt'\' from tiuw to time wh id1 will ai1l tho~c who de,it·~ to 
se•·~Jrr ;.wo<l :q>~·d n•u.l !'\haH h('lp iu whnt othct ways the ns80· 
•·in I inu may tlN' I\1 ueecs.<ai'Y to attain the obJe<'ls alr~ad~· set 

fu1·th in this HCI. " 

~~··tion 11 of said t·hnpt e~· provides that: 

•· Sa id m .. ,utiatiou shal l act hy and t hroul!h an exccuti,·e 

<·nmmittre." · 

. t\ rnt :s(•ct ion 12 of ~~-.ic\ •·llllpti•r p rovirl(·~: 
"Said hoard (<·x<•cuti,·e •·nmulilt <•e) shall pay all I'Xpen~es 

uf eoncludinl! t he annual exh iloition.' ' 

J11 sed ion J.l of said •·haph'l' t he pUI'Ilt»'C of the •late app•·opril\ · 

ti on is dcdnred to he 
•· F•or 1 hr ctwun•·u;.::t1tn~nt of t he <'(ll"lt and small ~··a in grow

ers' indu!-tr~· in t h is stat e." "' 1l wil l he sC"C'Il t' l'Oil l the fm·cgoin~ ~talulnry pa·ovh;ious thal o 1w 

or tht• uhjctts of the lowa Cm·n aud ~mnH Grain Orowers~ Asso-

riatiou is 
"To CII<'Oti i'I\I!C lwtte1· antl 1\\0t'C thllr~>UJ!h met hods of pro· 

d ttt·tiou,'' 
aud to uttain that nb.ie<·t , the M,oeiatiou ~hull c·oudlll:t an annual 
slate cxhihition and pay all cxpcnsrs i111'iclcnt the1·eto. If the 
.Excculi,·c ('ommill<·c lwlievcs that it will "cnrouragc hctlcr and 
mo•·<· thornu!!h method~ of proclnttion ' · '" stimulate competition 
amon~ tlw ~rain p:1·owc1-:-; of 1h c stut~. hy orrcriu~ premiums at the 
nnntwl rxhihition. then it is entirely within t he discretion of 
t he hmml to <lo ~o. 1\n(l ~uch action on their part i' aut ho•·ized by 

chapter 187 uforesaill. 
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.\s to the st•• ·~>u<l nhjc·..tion ol' th t• :';tat~ \t I' 1~ ·I 
that I' . l t r I ~ H 11 0(11 ~ ' IHIIHd \' 

. a,\ u.cu. o lll' t••)~t uf prinlillg' lhl' ··(•r~·Juium 1 . !'<. ..,~ · ' 
Dn·C"ttury ' as unaulllol'iz.l•d l.c,·ansl' the IHillll>ll ;1. t . uau.l :illt'<l 

• · I t'l l'OIIlUIIb• •u \ ' ('1' 

tJ~III~ .lltttlh.•r, Wt• hdit•\'\.' t lutt t•hJ.f'•·tiou ·... I .· I . : .. 'II I ll'\ u S(l \\ I I Ifill I 11h'l'll 11 
WI J<' l't•memht'l'~tl thnt ..t11111tel· IX~ 1 . . , .. 1 . · . • . ~ ; a til C:o..tlll rt·qUJrt<s Ow l''s:t•c 
uh\'~ ( on.ttut.tlt'(' to lwld 1111 nunuul ~tul~ t•xhihi l ion ,:ud ,.,;· . ; 
exp<'ll,e< 11u·uh•11t t hrret 11 If II I' . I' . 

1 
• · '

11 

I hut th (• .,j\'' r f '"' . . ... r . l l' ',X('f:U 1\'l' ( 'omllllll('f' beJ icn~s 
,. II IJ! o pt t nlltltnl'\ \\Ill t'll t.:Ulii'U:,!f' lwtft'l' au I mor" tl ' 

•ll1g"h nH")t hods uf prothwt iou thf'n t l~t• ''"i . . , . • .t '. • u r-

f 
. . ' ,. ' 11'1- ot Ill t'HHUHls 1:-. sulrh· 

0 1 tlu~ t Hillm tlft•(· to clt."'lf'nuiuc• ·md th 1 , . • · i' . . · ( U lXJH llM' llln\' bl' t•,kt•JI 

l'on~ th•' <ll'IJ!IIHII_ appt'O IW iatit•ll, m· the 1\111110Y may l o~ ,.,.;,r;l '"' 
tht• ~~ l e of ach·C'1·1 Jslll~ spal'f\. ')'h('t·rfon"' siewt• 1 hl"' l'U.SI uf fnl'lli~hlu~ 
)H'l'UliiiJHS ut . t l_•r .slalt"' (lXh ihitiuu is n )t"'}!itlmau.• t'XJ~'usc f!n\'Hhle 
out t)r t he CJI'Ig1nu l t.q>proprintion tiP N'l 'l 1. .· . · • . . , t :"1 u pllHluw n pamphlet 
ClJHhiiiiiiiJ! a .lt~t. of the prrmium:-: would ht· an txp~IIS(' iawid<'nt 
thc l·etn: and Lf the J<~xccutire l'ommi l t ~•· paid I'm· the lwemiums out 
of the l und ".al,rd h·om the "'I" ,.r mh·e rti~inr: 'I'"''<' in the rmm· 
phJ~1 c·oniUlllUl:,! lhe l)l'CIIliUIII Ji:;t, t)wu th(' l 'USt of printinor :-.aid 
pamphlet ~mulcl ~e a legitimnte expen•e payahl• out Qf th; , lui(• 
n~,p~oprlat •on to the Iowa Corn and Small Grnin Growel's· As...;o. 

(•13t10il . 

" rc. cu~c iufun ued I hut U1c lu\\fl t'nrn uncl H111ull Chain (h·uwt>rli' 

Assoe•."llon uS<>d the mon~y re<·e iwd f•-ou1 tho •ale of athct·ti•in" 
•pnce 111 the purrhase of premium•. ~ 

Thc1·efo1·P, ."'c are of the opinion that the eo't of printin~: lhl'l 
~amphlet. ent1tlrtl "1'1·emium Li>t anrl ,.;crd Di1·N•tnr."" i> a ICI!il· 
unnte expense 111111 ~houltl ~~~ u\loW(•<l l•r tl1 e >Ink 

B. M. U .w:o:>:n, Allon1ry Genr-rol. 
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Ut~LJ ,;Qt: ~:XT <JH JI ,J)JU:X 

Olstrk t court mfl y iJend clel irH1uenl chi iUren over 15 ~·cars to suue 
J uvenUe H ome. 

l.!on rd uf \Jutotrol nf Rtn1t• l u~titutious, 
S tat e Hoto~<· . 

Ovtotlcmcu: 

Nnw mlwr 1); , l !l:!U. 

,\ t th e \'Crhul o·cqucst of Mo·. ,J. 11. St ri~l' , I nul req u<'l<lt'cl tu 
ftu1dsh yun a wd tteu opiuic:m u]lon thr l'ullowiu~ qurs1iou: 

" ll a< the dist l'i•·t •·ourt 1)(1\\'~ o· to •·omm i! •lcl iouptcut ('h il· 
ch·c•n cowo· fiftt•en y N ll'S of 8!!:C tu t he Ht>ott· .l m·••u ilr Jlnmc ut 
'I'oledo, Iowa 1" 

Scwt ion 2&-l.u:!:l of the '~'PI' i<•mcnt to the •·od e, 1!11 3, a ntho ri7.es 

t he <listrit·t con rt tn c()mlllit dc•linqucnt children: 

·"l'n HllY ,.:tah· inst i1ut.ion whit:h may 1Je f's1ablishrd (o r tl1 ~ 
<:Hl"t?' of cleH ntJ\ICll t boys or g irls over lh t-. u ~e of ten years." 

Scc·tion 1 of chapte r 165. ads of t he :18th G cncml A<scmhly . pr•~ 
\'ides fur the cn·ation of o j uvenile hom e : 

· • F ot· the reception a nd care and cdtwa t ic>n or d ept•nd ent, 
neglectctl, delinq uent or destitute chi ltl•·eu ,.~,idc11t s o f Iowa.'' 

Sect ion -l of said c hapte r provid es that: 

" T he d ist o·ict and supe•·iot· ronrts o f the st a te sh all send to 
>aid lwme a ll ment a ll y nml ph;vsicully nomoa l resident c hildren 
who muy be b,v said cou•·ts · adjud it·atc{l to be de pendent, neg
lcd ed, deli11q uent o•· destitut e children.·' 

Sect ion 5 of saicl chap ter prov ides : 

" Dest itutl' ch ild t·cn , not ndj ndicatcd to be such by t he 
j om' ui lc (•Ou<·t and who have lega l sct.tlcmcnt in t he s tate, may 
he nd mitle<l to sai<l home upon applirntivn for admis.~ ion whcu 
said oppl iN•lion is appoXI\'Ccl hy t he Bon r<l of Supervi,.ws of 
t he cou n ty of legal S('lt l(•mPnt. Ol' a j udge of a cou •·t of •·peord 
lut\'ln:,! jnt·is<l irtion in :ooaid rounly . . , 

g edion G of said chapter p r·ovidcs: 

'' Such de pendent , neglected or clcstitu t" nml d elinquent 
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dli lt h·l' ~ ' ~;~~ a~·" lll ~d,~a· t lu.~ ag'l' nf fit'h•l·rt ~·rars :-ohull llt~ t'li• .. ihlc 
to ut.lm ~:-;.-.IVII Ill ~ud. hollt(' wht•H I his. Hl't , It lld t•tlh't' laws ,,f t h~ 
st t~ t r .. 1 1hwu npplytll (! 1 ht•l'f' lu, lut\'t• lit•t•n t'tJ111plit•d wit h. · · 

Pnr:->UU II~ f(: t it(" fol't ... !!Oin~ s.hll ut t,ry pru\'isiunx it is nppan.•u t 

th~ll t he ch, t r·oct <:ou o·t h ~' the powr t· tu t·ummit ""·" d!'l i1111 ucut 
f•lulrl 10 nu~ ~ta1f' 1 1\~t ltllf iOil <'Sta!J1ishe't) fot' th~ t'UI"t' uf d , •JiJHIIIf' ll l 

hoys aud !_!' II')S 0 \ 'P I' t lw ag(• or t('n Y''a l':-. . 

hu.asmth: l• H!<i t ltr S tntf• .Juv('u ilt· llom1• at Tnlf'du i ... t•t't'Hi t. ... tl fnr 
t f~t ... JHI I' J)():-W of tlu'. t~·t•HI 1Ucu1 ;uu) ('art"• nf ch•Hm1au•nt hoys uml 
).!' lrl~. I a~u ()f ~ lw uptuum tla at t ht• tlistt· ic·l c·ou t'l is fully t'IIIJJH\\'••t·ctl 

t<) <·ouam tl cl<•luurtwul c:hi1dreu to 1ho1 ius.ti1u1i•m 1-c·:.:~u·tll <•s...; .• r tlw 
fad llw1 s.aid t: hildt·t•tt arl' nvc1· lhc n~<· uf fil'lt•l'H ~·cars. 

\V. lt . C. KE~IlKit'K , Ax:$i . .:l ,ul . l flormy f:tu tntl. 

LF.( lA I, Alo.'T1' 1,1':M EST IH' I'Al't•~:IIS 

Inmates of the 2ta te ~anatorlum who are bona fhle r('ttidcnts or couuty 
tron1 which th ey at·e adm1tted . muy a c(tui re a legal settlement in such 
coun ty by the 1o.pae of the statutory pur lod required t herefor, not
withstanding a pu. rt or such period may have hecn spent In such In· 
st ltutlun. 

Boa rd of <.:on to·ol of ShHc Jnsl itu tit1UR, 
State House. 

C:entlcmen : 

Octul1rr :!!l , l !l~ll. 

'J'he l•Uer o f th e sntw o·int ende.llt nf I he !';talc• R:o na tnr in m fm· t he 
'l,reatmcnt of 'l,ubet·,·ulosiK, addJ'l':-r.M'd to yuu uud wtw t'l)iu lie 

rc<tnestcd an opin iou from thi• depart ment, hns lwr u o·e l't'l'l'<'<l tu me 

for nt.t en tion. He h1ale"' 

: · l.t bas b~en our idea in times pas t t lont pat ient s who en teo· 
t.hts lll<tJ t utlon hcfore t he~· ha\'c a lc)!al sctllt•mcnt uncl t here · 
fore for whom Romeonc r·c imhuo·st"< th r county, hccomrs pos
scs.~erl of a lega l sett l••ment ut the ex pira tion of n year 's 
r·esid ence in !own, uotwithstnndin~t pnrt of thr yea o· haci loce11 
passed with t he pa tien t iu t he i11st itution. 

" It now <le\'elops t hat llorre is some douht nhonl tho ahu\'e, 
I am woude1·ing lf wt ... cannot have a ruliu~ rrum the oUun u•\· 
geue r·al'" otllc~ a< to whet heo- a pnt ieut c·nu heN• me pa<o;e . .;.~~(J 
of a l~g-a l settlPmen t IJy rf'll.<On ol' t he P""'"'~r ol' tim~ u ft co· 
hein).( admitt ed to the inst it ution. or whctlwo· lht' \' must wa it 
outs itle of the in~titutiou uutil the full tinw lu~' paso;ed in 
order to hecomc po;, esse<l o f a legal sett lement a nd thc refoo·e 
eligible to admis., ion her·e 111 county ('Xi)CnliC .. 

The que•tion p rc~eut~d is not eutircly fr·e~ l'o·o•n douht , hut I 
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urn const rained to the opiuiou , that where a houa lid e reAident of 
a touuty of this state has llt•l'll atlndtrd to the sanatoriuw, prior 
to the cxpir·atiou of the time ll f>t·<•:-t;;arr for sudt person t o at·quit·e 
a legal scttletnent in th<' t•ount,\· of his r·csidf'tH:e, that s udl admis
sion sltottlcl not he p<'r·mitted to interrupt the <:outin uam~e of his 
residen('C in stll'h cnu ttly , and fl'olll and aftet· the expit·atiou of 
one year ft-()tn the datr said l'(•sid('IH.·r hegatt hP wonltl at·quirc, 

in the absenc·e of pr·()pe•· notit·t', n le;.ral settlenwnt in such county 
a11d the costs of his support would properly hr t:ltarl!eahle tlterr•to. 

.1. W. ~A~IH'!'KY, As.<~isttmf, Allornr y C:t>nentl. 

The expense of !mpporting inmates of lllate sanatoriu .11 should be 
charged to and collected from the counties of which they at·e bona 

11de residents. 

Board of Control of !:;tate Iustitntiow;, 
Htatr House. 

Gentlemen: 

.J wre !l, lU~O. 

Wr have your n•ctuest for tlte opinion of t his depar·tme111 on t :te 
question as to the expt•Jhil' of illllHtt~;s of tltr state s:ttiC.Itorium, ;IJ:.: 

t he county to whieh stwh expenses shouhl he char~Pil, atta:·hed to 
whidt you han~ cndosed the lettl'r' ut' the Sli{H'rinlendt> llt to you. 

Section 2727-a82 of the 1!)1:3 snpplt•tll<'llt to t Itt· code lll'o\·itlcs iu 
part as follows: 

• • No patients shall I.Je received except those atl'lit·tt'tl with 
pulmonary tuberculosis in the incipient stage. • • • .~\ny per;;ou 
wishing to be(:ome a pntierrt in the institut i:"' shall first mak<> 
applicati<m aud if it shall appear 411 • • that the appti(·unt has 
been and is a boua fide r·esitleut of this state • • • said appli
cant shall be sent • • • to the cxamillilw physician • • • 
Said examining physician shall examine s<~i<l aj.,plic·~llll • • ~ 
a11d shall mail the l'iame to the superintendent • • • and who 
shall examine the same and if he finds that t he appli<·ant 
• • • has been aiiCl is a bona tide l't•sideJlt c•f this state ,. • ~ 
he shall reeeiYe the applicant as a patient • • • J11 case it 
shall appear: ~rom the . ~pplieation itself, of f r·om thr r<>pol't 
of the examtnmg phystelan, that the applicant does not eome 
within tl~e provisio.ns of the _law, or in case the supe1·intenclent 
sl~all be m possessron of rehahle infor·mation which c·onvill(::cs 
h1m that the applicant is 110t entitled to the urllPftts of this 
act, he shall forthwith notify the appli<'ant 1 !tu1 It t• 1·;mnot 
be admitted as a patient. " 
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Section 2727 -aSG further proYides that: 

"Eath county shall he liable to the state for tho suppot't 
of all persons from that county i11 the statf! sanatorium and 
the amom1ts dne shall be <·<>rtitied by t he superintendent to 
the auditor of state, a11d hy him be coilrt:ted fr·om the eo1mt1es 
liable at the times and in the manner r equired for the certifi
<·ation a11d collection of money from the counties fol' the 
support of in~ane patients ar1d patients in the sanatot·ium, and 
per~ons lel!ally hound for their support shall be liable for the 
maiutenanee of persons in the sanatorium." 

The county from which th e pe1·son is taken is not the county 
primarily liahle for the expen~es of su(•h patient, hut it is the 
C'ount.v of wltieh he is a bona fide resident. It will be observed that 
the Jaw makes bona fide I'P~idenc·c a pr·e-requisite to entitle the 
party to admission to th e institution, and the blank application 
for admission, togetlte•· with the examination, should show the 
Pssential facts net'e~>sary to entitle the party to admission to the 
institution, and if the law was carefnJI~r observe<'I in earh instance, 
thrl'(' would he a pt·oper n•('orcl made at the time so that the 
r·<'srclPnces of the par·t.v wo11ld be knowu, and f'Xpenses could be 
chm·l!ecl to the p roper eonnty. 

If the forpg·oing •·ulc is adopted by the superintendent, it seems 
to me therr c·an be no qnest ion arise then as to which county 
sho uld be proper!~· <'hargrd with the expense of the maintenance 

of any patient. 
J. W. SANntJ~KY, Ltssistant Alto··ney General. 

l'SE OF li'l.lN DS 

No part of the ualance of appropriations of 35th and 36th General Assem
bly for establishing industries and allotted to pen itenllary can be trans· 
fer red to reformatory. 

Rna r·d of Control of State lm;titutious. 

Gentlemen : 

May 5, 1919. 

I have you•· letter of the 2nd inst. in which you state: 

" Jt is t. ltc purpo~e of the board to establish a plant fo r the 
mannfattu t·e of automobile numher plates at the Reformatory 
at Auamosa as prodded by law. 'l'he 38th General Assembly 
lll ade no spt't:ifi<· appropl'iation for this pur·pose and the appro
priaticm for this purpose and the industrial funds on hand at 
the Refonnator·\· are im;uffieient. It is our opi.nion that $40,000 
of the balance i;1 the 35th General A~se1nbly appropriation may 



II~ 

hr truu~l't•f'J'e•t1 rf'H)II tlu• Slult• Pt•ni l t'Ut iHI'\' 1•) tilt' Ht!fiJJ'11\Htul'y 

lo , .... ,altli ... IJ thi:-. pluul. f'••t' tluo t'f•a .... m tiu.t thr lh•fonunton· 
hus r.-·Pi\'t'tl 1111 purl ,,f tho• $10<1.UUU j11iu1 ar•pmpriati111 mad·e 
hy llu• :Wt h c._;,.,II'I'UI .\t- "emhl~· atH l the- uppa·• pl'iutiou 
>WIS o·n•uliu~ llu• fio·•t 1\\"u t"u utl< h•·r~t•>fttrt• liKtt'cl (II'(Wided 
that lit<• lllllllllllh '"'"''''' ul ral'l1 iu,tilnt itllt should he deter
mittt•d hy lhr lwunl." 

The :J;oth Gcut•J·ul .\,,t•mhly mllhllt·ir.('d u Jr ,·y o)f "'"'·h•lf mill on 
lhe dollar upon the "'""'""] \Uiuatiuu of lho· IOlWhle property 
of the 'lutl' r,,,. the tll ll"l""'' of o·re111 itt~ u l'und with whi.·h to 
<•~o,tahli .. h and muiutuiu iutlu~trielooo iu thl• Sf.'\'t'ral :-..t:tt t• institutions 
drsi!(lliJted in "tid a•·t. 

:Wditttt I, I"IIIIJ•Ier 17. ucts of the :lr•lh Uenct·al A,..<('lllhly ttro
vide:,, 

"Thnl fut· lhe JIIII"JIOs<• uf pmvi.lin:r fttt• lhl' (•t"t•o•tiutt attd 
impr·u\'C'DU'ttl uf luul4hiiJ!~ fur etppm·tenant·<·:o~ and l'OI111f.'i·tiou:sf 
fu1· tl•t• li)Wil Sllhlicr.;" ll httll'. lowu &.lolicr.;" OrphKn~· llorne, 
H<·hnul fttl" tih' Dr ui", l11<1itutio11 fo •· Feehlc-~l ittclrd ('hildrcn, 
Stutr S1111iturium fur tht• 1'reatnwnt of Tubet·o·u ln~is, Htalc 
lndu,t t·ial '·tmul,. 'tuw Jtu,pitat,, penitentiary. reformatory, 
lowu lndu>tt·i ul Hc•fflt"nWICtl",\" for l•'c•nwlrM, Dist•·irt cu.todial 
F'al·m. nud State ( 'ulony fur Ellilc•ptit·s. fot· t he purdm"c of 
laud ror Ull(> or OtnrP nf !ooaitl ill,..titutiun'. i_ncJttding 8 new 
lrn·ntintt for the I•>Wil ltHinslrial l!o•fot·mlltnry for Femall..,, and 
for r~tuhlishin:r and lllllitttuin i n~ industries iu uny m· ull of 
><aiol itt>lilntimh. there •hull he h·,·ied auuualh· for fhe (5) 
yen>">< n •Pr•·iul tnx of ttnt•·half null on the d;1llar upon the 
B"-"""'cd \"ll ltt utintt nf the tuxublo propcny \If the stole and the 
prot·t•t'{is llu·reof shall be puid into l he stlllt.' u·eusury to the 
t·n'dit of tl1r ittslitutions kpecifiNL Said lc,~· 'hull fir-t be 
maclo· in the yP>Il" 1 ~t l :l . 1111(1 unn1111lly thet•rttftc t·. The mcmey 
realiY.rtl frn111 stwh lr,·iCO>; •hall lw helcl r,,. 1he trea."ll"CJ" of 
•tall• fur t he itt,1.itutioms >uul rmri>O.'CS herr"in stutNI all!l >hall 
he li •·nwtt fmm lhr slatt.' II"Oii'UI"\' on Wltll·\lcr.; uml al"tructs 
t.'Xet·tllcd attd :~ppro'·~tl a.s Jll"ovid~d hy th!• );(w !Ill it uppe81"14 in 
:-,.ectiuu~ (\\('llly-looo('\'t'H hmult·e<l t\\'t>n1y-)oocn''I1-U41 . twt'nty~ 
SC\"On hliiHIIWI tW~IIt\"·S0\"011·8~::! . nnd tWc tth"~<;e\"Ctt hu ttdred 
t.wenty-scvru-u43 of rite ~upplenwnt to the code, 1!)07, '0 fur 
~· 11pplieable, and when nut applirable upou ,·ouchers and 
ahst rn•·t, upprond hy the hoard or euntrol or state institu· 
tions. , . 

l 'ndrr the statutory rro'"i•ions abo''l' IJUOtcd, a le,·y wa.~ made 
11)11111 t he luxahlr proJ•r •·t .'· 11£ the still<', and from the fund thus 
rrolizt.'fl I hi' sum of :l;JO,OIIIl wa., alloll ctl by the Boa t~l c•f tontrol 
1111d cN.'ditcd It• the Jl"ttilcntiary 111 r't. ) ludi;,ou fur the Ct!lah-
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li .... huu·11t mul lllainh'IIHII•T 111' i lidn .. u·j,., IIU'I't'iu. 'l'o ahi ... ol'ig-ieut l 
$ 1Cl.lXICI f11111l llll't''' lnl\'1' r,,., ... ml•lt·•l 1lh• l'l•c·t•ipt ... fa·um 1ht• ~alt.•..., 
ur IH"hthll"l' llliiHUfth ltll"t"tl a1 lht• Jh'llllrut iur~- ami the ~·'r\'it'(' u( 

pri~olh'r:<!. n1 11l nu .\pril 1. 1!'1!1. 11h•l\• appt•m·rtl u l tn htlll't' to th,• 
··n·dir uf ... aitl fmut lilt· ,.,Ill ur *"' ' ·!lti'l.!ti. "' ,Jun\"11 '"" tht~ hunk:-. in 
the- ntlit'l" ,.r I h,• Bmu·t l of ( "urll l"nl, '•Ill llt•l ,., ~p{·t·iti,·~.tll~· ~huwu 011 

tht• h''"'ks in tht• ~tntt• 1r{'H,III't'l'·s oiHtt·. 

Then !he :jtilh tlNwntl .\,,~mhl~ "l'l'"'l""illh'<l lhe Mllll of 
$J00,1l()l) to ht· nsetl Ill t•itiH"I" tltt· J><"lllleu tilll"~ l ll" tho• l"CfnJ"IIIIIlOry, 
a' the Boarcl of ("uttll"ol mhtht tlt•lt•t·mint'. fnt• Ill<' Jllll"flt~>r ul 
~stahlh.hin:! und ruuiutainiiiJt intlu,trit•!'t at rith~r ur both iu~ti. 
I ut iolll'l. Hl•t·l iu11 U. ~~·•nth• li lt• Xu. ;;; •. • •. 

~·I ion G Jlrt" ide,: 

" Of llw appt"•'l•l"ialit•n~ lli>Hit• h~· tlti, nt·t tilt' slut•• prttiten· 
ti,!r~· nu~l n·fun!wl••t·y ~hull rt•l•t.•h··· fut· ••!>ltahli~hitlf! nud muiu · 
IBIIIItt~ llllhhtrtr< lhl' .tiUI of Uttt• huntlt't'fl tlonu-and dollar.; 
($100,000.001. lh•· '"""""'I oll't'<lt•tl a1 o•ueh itt,lilutiott to be 
olr lcrmill(•d hy th r Bonrtl o£ Control.' ' 

1'hi~ entire uprm•t>riation wns u'o('d by thr l~•nnl h• l''lnhli•h 
the t"ittt it· lind ful"ll illn·t• ittdu•tt·y ut the penil eHt itto".'"· 

Bm the $HKl.UOU "I'P"IJlriult'<l hy the :!lith Grnrrul .\o...,.•mltly 
wa.• not sufli,·it•ttt to t·~lahJi,h the dwir tnHI fttJ·niturr imlnstry nl 
the rcnilcntinry, su 1111• :l7th llrnt•rn l A'<t'uthly mttdt· 1111 nolrli· 
tiona! UfiJ>ntt>riution of $1011.000 Itt lw " ' ''<I cwln'i,·cly 111 the 
JK'tdh•r lt iut·y rut• C'Siuhl h;h iu~ Ulld maiutHillillj.C i lldii~U·i~ I h~1rt•in. 

SN·tintt Hi, o·ha1•t~r ~7. H<'l' uf th<' :17th tlctt\'rnl A-scmloly in 
pu1·t pro,·idr': 

"for (!Stuhli•ltiul:" atul ttJJiittlllittitt;.: imln•l l"it•s, $10<1,000. ·• 

Fmtn thr $11Xl,OOU ll(lpr.o(lriu tirott '""'"" h~· tlu• :17th Ot•nrntl 
A;;.,,•mbly, tht• Htllll of $-li"o , I !J~.ili wu' tuk••11 111111 u>~•cl 1>.\' lhr hou••tl 
to SliJIIIl>rl atttl maintuiu thr t•huir anti furniture itultt•try •·rr<ttt>tl 
a t the penitctttiar~· out of the $11X).(~J() apprt•t>t"iutiun mtul~ by 
the 36th Gcttcrul ""'embl~·. 'l'hrtt us lhc o·huit· 111111 fur11ilut"11 
indu,try pro>IWJ"t'(l, the re·t•ipb th~rrof \\en' ert'tlitl'tl h>· the 
Hoard of Cottlrol to the ftt ll(l itt<li•·utell lltt th~ ho>ok. in thul 
offir~< a• the fund •·rroh•d hy thr $1W.OOO IIJl(ll"nJll"iatiott h.v the 
:16th General .\ ,....ttthl.'·· lllld con Aror•l 1, 1~119, lhrrt' aprwurrol n 
hnl111we in thu t t"u 11 d .,r $~:J,:!~I7.!t!. While thol l•ouks itt 1tw uffi,.,. 
or the Boanl or Control dill<·lusc tltc t•xi,;lt•ttcr or ~twh u • ttt•citic 
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fund, no s\l('h sp(•t•ifi .. fund app<>ars on the books in the state 
trcasur('J''s offic('. The st<lt(' trPI1Sun•r t·atTi('s ;Jll these fnuds under 

one head. IIIJIII('Iy, ' .Establishing- lllld ( 't·eating- r ndustries at Fort 
Madison,'' without Hll)' t't>f<>rPtu·e to 1 he spce iti<' <tppt•opa·iatious 
made hy t he H!ith, Huth <tml :nth Ut>neral .Assemhlit•s. 

Now the question is, Can any part of eithf' t' the $47,%9.97 or 
the $43,~97.82 be tt·ansferrcd to Anamosa and be w.;ed in estab. 
lishing a plant at the refot'llHttnt·~· for the mannfacture of automo
bile number platei': ? I am of tlw opin ion that yom· question must 
be a11swered in the negati-,;·e. 

As to the $47,959.!)7 balanC'e, shown on yonr hooks as rcpt·e
senting t.he approprie~tion hy the 3."ith General Assemhly, that 
balance t·epresents not only the $10,000 allotmf'nt to the p m1i
tentiary of the ftmds raised by the one-half mill leYy provided 
for· by the 35th G!meral Assembly, hnt also the receipts from sales 
of manufadured products and tl1e l';('rvic«;>s of prisonct·s. '!'here 
is 110 p rovision in the a('t of the 35th GPneral Assembly pennitti11g 
a fund expressly appropriated or allotted to one i11stitntion to he 
transferred to a110ther institution; and I can find no statutory 
provi10;ion conferring- that power upon the Board of Contt·o l. So 
that the money appropa·iated to the penitentiary out of the ](•vy 
provided for by the ::l5th Gcnet·al Assembly must remain im·io1ate 
for the purpose for which it was appropriated. 

Now, as to the $43,297.82 fund and desi::mated ou vonr books 
as the fund created by section 6. Senate file Ko. 555, ~cts of the 
36th General As.<;embly, it will be remembered that the entire 
amount appt·opriated by th at General Assemblv was used bv the 
board to establish the d11tir and furnitut·c imlnstry at the .. p('ni
tentiary. So nothin~ remained of that appropt·.iaticm, nnl(•ss it 
can be claimed that the receipts from the chair and furnitnt·c 
indu.stry could be leg-ally tul'lled into a fnud and <1<'signate all(] 
constder that futtd a part of the orig-inal $100,000 appropriation. 

I do not believe there is any legal authot•ity for so doing-. 
After that $100,000 appropr·iation had been expended there was 
nothing left of it to be usrd at the reformatory · and I do 110t 
beli~ve that appropriation <·an be repl enished r1;. ',·evi,·ed by the 
rece1pts from the industry ~stahl ished by that appropriatio11 • 

The statltte provides that an moneys d e rived from anv !'IOUI't:C 

at any of the state institutions mt!st he accou nted for and ·,·emitted 
to the state treasurer 011 the first day of each mouth. 
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Se(-tion 2727 -a40 of t he supplement to the co tie, HJ13, pro\' ides: 

' 'All moneys lwlon~ing- to the state, derived from any 
source at a11y of the institutious under t he l'Ontrol of this 
board, shall be by the propn exec:ntiYe officer , named hy the 
board, accounted for a ud remittrd to the !'tate treasurer on 
the first day of ecu·h month, anrl all funds fot· th<> necessary 
expeiiClitnres of such institutions shall he da·awn from the 
state treasurer, as proYided in this aet.' ' 

While the section just quoted does 110t require the state treas
nrl'r to place such month!~· rcr·e ipt10; to the ct·edit of any particular 
fnnd, yet I bcliCYe that section t:ontemplates that the t'C<·cipts shall 
he placed to the c a·<:>llit of tlwt particnlat· branch of the institution 
from whiell the ret•eipts wet·e derived, mad suth has heen the 
pt·act.ice of the state treasu rc t· for several years. However, these 
receipts form 110 part of the orig inal appt·opriation, and are to be 
used solely for the fm·ther support aiiCI maint<>ltance of industries 
of that paa·ticula r institution. 1'his conclusion is supported by 
1 he additional pt'OYisions fotmcl in section 27:!7 -a-10, section 
27~7 -a41, section 2727 -a42 ancl section 2727 -a.t3 of the supplement 

t·o the eode, 1913. 

'I' he latter pal't of s<'ction 2727 -a40 proviUr10;: 

"All funds fot· the necessary expenditure~"; of such institu
tions shall be tla·awn fi'Om the state treasury as provitletl in 
this aet." 

Section 2727 -a41 provides that the warden of the pcni-

ft>nt iary 

"sha 1J on or befc)l'e the fifteettth day of each mo11th cause to 
be JWPparcd triplicate estimates in minute d~tai l, inclu~ing 
estimated t:ost of each item, of all the expcndatures reqUired 
for the institution for the ensuing- mouth. Such estimates 
shall also include a statement of the source and amouut of 
all the re,·enues reeeivcd hy the said institution and aceonnted 
for to the state t.t•(•asut·er on the fir::;t da~' of each month. '' 

It is t hen provided in ~aid se(·tion 2727-a·H that the Board of 
Control shall examine such estimates, and if approved hy the 
hoard, copy shall be filed with the wat·den, which copy shall be 
snffi(:it•Ht authot·ity to purchase the supplirs enumerated in said 

estimate. 

f)(>ction ~727 -a42 then provides that t.he offieer designated hy the 

hoard shall prepare 

" a monthly statement showing pul'l.·ha~";CS and expenditur·es 
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of ever.\· kind for the pre<·eding month, whieh shall be signed 
by stwh otli< t·r, ap(ll'o\'l'd by tilt> l'ltil'f cxecuti\'e officer· of the 
in:-;titution, and tiled with the board 011 a day cet· tain to be 
fix(•d hy said board .. , 

Then section ~7::?7-a-!3 JH'o\·id<'s in part that 

•· When the said a<•t•nunts m·e audited , thC' secreta ry of 
Roa•·d of Conti'O) shall, untlt'r the seal of the hoard, p l'epare 
in tripli<·atr. un ahst•·a<:t slul\\'ir1g the m1111C, residence and 
amo1111t due each daimant, and tile institntio11 and the f und 
the reof till w·eu1111t of \\'hidt tht• pa,r me11t is made, which 
abstract shall also he <'t'J'I i1iNl hy at least <>Ill' merul>eJ• of thl' 
boat·d, who shall hC' so <tllthm·izt>d hy th e board, and th t> pro
ceedings gr·anting Slll'h author·ity s ha ll be p reserved in the 
r·ceords of . t.he hoat·tl. Ht' shCJJI tl<'li\'er one <~opy therrnf 
to t he audrt<11· of state, anothPt' to t he treasurer of state 
aud the third s hall be r·t•ta intd in the offiee of the board: 
U pon sud1 cer tifi<·ate tlw auditor of stat€' shall, if the institu
tion named has suffit~ient funds, is!H!f' his wa rTant upon t he 
trea~m·er of state for. the gross amou11t us sltow11 by such 
c~rttiied abstra<·t. Ratd Ja:-;t uumed officer, upon being fu r -· 
rushed by the hoar·d with a ce1-tified <:opy of such abstract 
as herein provided, shall seud cht'ch of the tt·easur·er of state 
to t he sever·al pel'sous for the amonnts of thf'i1· r e;peL:t i\'e 
claims, as certified by the Doard of Con 1 l'l)l. The treasurer 
of state shall preset'\'!' in !tis books a reco•·d of each cheek 
ancl. t•erni ttance iu the pmper tnllllll ('r', showing tht> date or 
~he 1ssuance of eaeh chet·k, thr llilllle of th:! person to whom 
1t was made payable, ar1d su<·h other data as may he evide nce 
for the state, showing the pa,rrne11t of :-;uelt inclebtedncss." 

Thus it will be s:en that the for ·egoing st atutor·y provisions 
contemplate the placmg of the foregoi ng- monthly r·ecciptc; by the 
sta~e t t·easu r·P.r· to t.hP t'l'Pn it ,,f th~ 'i'\l.'·t\~·"\~y hT.:.l•o:'• ut n1e ·111:sn
t uhou from which tlwy were derived, anrl to be n~t>d in the fu rther 

s~pport and maintenance of that par'tienlaJ· bran(·h of said institu
tiOn. No part of ~m<·h rpceipt:s form any po rtion of t he oriO'inal 
appropt·iation, and .therefon~ cannot he tLserl for any other pn~pose 
than t hat from wl11eh they were derived. 

I am t het-efore of th e opinion t hat no pat·t of the balance of 
the fund cat·rier:d on you•· hooks as a pa t·t of the appropriations 
made by. th~ s ,,th and 3Gth General Assemblies for· the pUI'pose 
of estabhshmg and maintainiuO' industr·ie"' a t tire "'t t · ·t't . o ., ·~ a e rns 1 u-
tron~, ancl credited hy your board to the penitcntiar·y at Ft. 
Madrson, can be t r ansfet·recl to the reformatory at Anamosa and 
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tL<>ed at that institutiou fo r t he purpose of establish ing a plant to 
manufacture antomohile plates. 

II. M. HAVNER, Atlor11ry Gcncml. 

EMPLOYES OP PRISONS 1\JA\:' HAVE ME.\LS AT COST 

Officers and employes of the prison who are requ ired to be on duty 
during the meal hour may be given their meals at the prison mess. 

Board of Control of Stnte lnstitutiom;. 
Gentlemen: 

Del'rmLcr ) , l fll !l. 

\Ve have your favor of rcc<'nt cluto in whic·h ynn statt>: 

"At the Pcnitentiar·y and Me11 's Refor111atory \\'t• ha\'e 
gTeat d ifficulty in keeping suitable employes, the tr·ouble bcillj:{ 
in the low wllgcs paid and long hour·s of Sl!t·vice t t wet ve), 
with sev~n days pet· week, antl tile <'al'ly hour at wltidr these 
men must be 011 the job (some from li a. m. and utlw1·s li ::ld 
a. m.) thus com pelling their wives to at·ise at 5 a. m. to 
pr·epar·e thei r bt'f~akfast and dinners, if they l'!l l'I'Y t.hei1· hutch, 
and then later on prepare another breakfast fo r the family 
and school children. 

"At both institutions ther·e are offieet'S and guarclo; who per
form spcc:ia l scrvi<:es in addition to thei•· l'egular empl oyment, 
such as the g uards at th e night sehoul, late £an n workers, etc. 
'l'hose who do not bring a lwrch arc t:nmpell ctl lo r ush home 
fo r· their dimlet· and then Lad< agai11 to their duties, all to 
thf' disadvantage of such offil'c •·s, :.ruards and their families, 
and not for the b est interest of the institution. 

"All of these matters taken together make it almost impos
sible to k!'ep the proper kind of men requi•·ed f o•· these 
positions. Many of our best men have a lready left us to go to 
outside wot·k at mueh lat·g-e•· sala1·y with on !~· ei~ht hours per 
duv sen·ice. l''or the best int!'rest.-. uf all COIII:I't'ned we c•m· 
sidcr it neecssary to t·emt>dy these eoml itiuus us fat· as it is 
possible to do so." 

Yon then ask : 

"Now what we desire your opin ion on is: Has our board 
authm·ity to allow stwh onie<'l's and g-nartl.., thf'ir· lJn•akfast:-; 
and dinners nut of the p rison mess. 'l'o do this woulu eost 
the state a very small amount, whil'h woulrl more than lw 
1·epaid by having- t he set·,·iel's of th<>se men at all times dur·ing 
t lw dav and would ser\'C t o kerp beltt'r llll'll and remove some 
of the. m ost serions objN·tions that ~ood lll!'ll have for .acting 
as guards an rl nffit·ers i11 these i nstitutions. We helieV(', if t his 
can he done, it will result in g r·eat benefit to the state.'' 
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Under the laws of this state it is made the duty of youl' board 
to meet iu quar terly session with th e snperin tf'ndeu ts, wardens 
and. ch ief executi\'e offit·ers of the various institutions under the 
supervision of the Boar·d of ('ontt·ol of state institutions, and at 
such meeti n~s to eow;ider in d etail all questions of management 
and the methods to be adopted to scc ur·e the ecm10mical manage
meut of the several institutions. Sec:tion 2727-n20, code supple
ment, I 91a. 

The General Assembly of I owa has a lso <'Ollfe t·red upon your 
board th e following powrr: 

" The Boat·d of Control is author·ized to make its own rules 
for the pro pet· execution of its powers, and may req uire the 
performanee of aclditim1al dnt irs by the officers of the sevet·al 
institut ions, so as to fully enfor·c·e the t•eqnit•t:ments, intents 
and purposes of this enactment • • •. " 

Section :2727-a48, supplement to code, 1913. 

While tht>re is no statute <'xpressly author izing- the furnishing 
of meals under the conditions refened to in you•· letter, yet under 
the provisions of Sf'ctions 2727 -n20 anu 2727 -a48, Sllj)t•a, if your 
board, in conjunction with the war·dens in the two peua l institu
tions, detet·mine tlJat it is necessary, " for the eron omieal manage
ment of their iustitutions," to fum ish mE>als out of the prison 
mess to suclt office•·s and employes as are J•equi1·ed to be on duty 
at the institution dur·ing the re~;ular meal holll', then I am of the 
opin ion that the Board of Contt·ol of state institutions has the 
powet· to make rules to that effect.. 

W. R. C. KENDRICK, A ssisfwnt Attorney Gen eral. 

STATE EXEMPT FROM P.-\YMENT OF WAR TAX 

The State is exempt from the payment of the war tax usually known 
as the luxury tax. · 

Board of Control of State Instit u t ions. 
May 29, 1920. 

Dear Sir-You refer to t his depa1·tment the claims of S. David
son & Bros., Des Moines, Iowa, ag-ainst the State of I owa, on account 
of carpets and rugs solrl to the state for use in the Iowa Sold iers' 
Home at Marshalltown. 

~. war tax is added to each article sold and you request an 
opmi?n from this department as t o whether or not the state is 
requu·ed to pay a war· tax on proper.·t.y purchased by it. 
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The right to claim a so-called war tax is hused upon t he •·cve11ue 
act pas:sed by the Sixty-fourth Con~ress, app t·oved :::>e pt ~mbrr· 8, 
l!Jlfi, att d found in t"hapter 415:~, a!J United States statutes at l a r~e. 

page 767, as amended by the act of October 3, 1917. 'I'he original 
aet provided a tax on iucomes of individuals, corporations and the 
likr. In sec~tion 11, subdivisiou b thereof, is found the following 
exempt ion: 

'' There shall n ot be taxed u.nder this section any income 
derived • 4t • from the exercise of any essential govemmental 
function acc ruing to any state • • •." 

When t he amendatory act of October 3, 1917, was passed it 
failed to cany an exempt ion to the states; but the original act 
can ied an express exemption , and as the amendment of October 
3, 1917, became a part of the original act, evidently the exemption 
applies to the entire act as amended. 

But even though the wat· revenue act were absolutely silent as 
to auy exemption to the s ta tes, yet the states would be exempted 
f1·orn the pay meJJt of such taxes 011 J)I'Operty h ou::ht ot· sold by 
the state:s, for the i·eason that state agencies and instrumentalities 
are exempt from national taxation. The federal government is 
absolu tely powerless to tax, in a11y form, the property of a state, 
and any attempt so to do is in eontravention of the t"Onstitution 
of the United S tates. 

South Ca.rol·imt t• . United Sla.tc.~, HI!) U. S., 437. 

Therefore , 1 am of the opinion that the :state of Iowa is not 
liahle for the paymen t of the war tax charg'ed in the bill i n 
qu<'s tion , and that the attempt to collect suc:h a tax is wholly 
unaut horized. 

W. R. C. K ENDIUCK, As~>-istant A ttorney U1·ncral. 

PAROJ,J<~ 01•' CONVICT TO SECRI'~T1\RY OF BOt\RD OF CONTROL 

ThE>re is no statutory provision for the cou rt to parole to the sec
retary or the Board of Control a person convicted or a crime. 

November 7, l !JlB. 
Board of Control of State Institutions. 

Grntlemen- We are in receipt of y our request for an opinion 
as to whethet· or· not there is any a ut hority in the statute for a 
judgr of the district court to parole one convicted of a fe lony, to 
the se('l'Ctary of the Board of Control and requit·e 1 he secretary 
to assume the respons ibility of looking after the person paroled. 
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'l'hf'l't• is Jan C':'\(li'C'ss statutor~· proYision authorizing a judge of 
tlw clist rid <·ourt to parole l'nda a person to the st>l'l't>tary of the 
B oard of l'ontJ·o l of l'tate institutions. nor is t here any statuto1·y 
authority Hnthorizing the set· rd.;,u·y of the B oard of Control of 
s tate in~titntious to al't·ept t ht' l'l'spousibilities attached to the 
pCl'SOII parolrd hy the jw.lg-e of the uistrid l'OUI't. 

1'hc statute anthorizc•s th e judg-e of the distri<.'t cou1·t in certain 
cases to parolP a pe1·son to a l'itizen of the state of Iowa, but 
there is no expt·ess proYisioll rcquirilll! any perso11 to whom one 
con\'idrd of a felony has been parnled, to ae<·rpt the responsibilities 
act·ompanying a persou so paroled. 

Section 5447-a of the suppleme nt to the <:ode, 1013, p1·ovides: 

"That whetH'Yet' anv person oYer the ag-t• of sixteen years, 
and 1UlclPI' thP a~e o( tw<>nty-fiYe ~·ears. shal l ue <'Onvicted Of 
any crime a~ainst the laws of this state. exeepting treason, 
mlll'dcr, rape, rohbet·~· antl arson. if sul'l1 conviction shall be 
the first t•onYil"tion of the clt"'fendant fo r a felony, the tt·ial 
,judge h<>fore whom such cnn,·ittion is had, and by whom the 
judg-ment. of th e cmu·t is pronounC'cd, shall have the power 
to susper1d the exerutimt of the sentence of such person so 
convict<>d ami pla1' e slll'h per·sm1 in custody <llld under the 
care and guardianship of any suitable pet·son a resident and 
citizen of the state of Iowa, cllll'ing :rood hf•haYior of stwh 
person so convicted , mtd the ,judg-e so exel'Cisi ng this power of 
suspension of the exec·ution of sentcnee shall enter· same upon 
the calendar and t·ause the same to be jonmalized and made of 
rP<'oJ·d in the l'OUI't in whi<·h sud1 con\'idion is ha<l, and the 
pe1·son haYinl! such custody, <·are and guardianship of the 
person. the execut ion of whose selltence has hren suspended, 
shall make a full and complete report. every thirty days, in 
'nit.in~. to the distriet <'OU J't wht>rPin RlH·h r•m1vit·tinn wa.~-; had, 
slwwing- the wh<'l·eahouts and tonclu c·t of the prt·son thus 
pla<.'ed in his eat·e, <'ustody and l!llctrclianship. S1wh person, 
howe\'C'J', may he pa)'(lonecl hy the gnYemor at any time after 
the suspension of ext>c·ution of the sen teJH·e p t·onotmcecl against 
him upon sueh co11diiions and with Stlt'h I'(~Strictions alltl limi
tations as he may think proper.'' 

!11 the case of the Statr. of Jou•a v . Dilfia11 Planinc, in whid1 cac;e 
the defendant plead ~witty to the ,.,;me of pr·ost.itution in the 
district court of Black Hawk r•otltlty, Iowa. and ,,·he rein the cour t 
suspended sentence and paroled the defenrlant to the secret.a1·y 
of the Iowa Roal'(] of C'onti'Ol, I t•an fh td no authority in the 
statute for t.hc tourt's <ll'tiou in pat·oliug thP <lrl'!'n<lant to t he 
l'ienetary of the Boa1·d of Control as such office1·, and unlt•ss the 
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person occupying the position of the secretary of tbe Board of 
Contr·ol accepts the parole of said T.1i llian Planill(~, 1 ean find no 
authority requiring him to do so. 

In that particular C'ase, it would seem to me that the proper 
place to commit the clefendaut would he to the reformatory at 
Hoekwell City or at least pa1·olc her to some institution that is 
equipped to take care of 1tct· par t icular condition. From the repo1·t 
of F. B. New<·omb of Watel'loo, Iowa, Lillian Plauinc is affec·ted 
with a \'en ereal disease aud should he pla<·eu in the custody or 
eontrol of some pet·s<m or· institution who is in a position to give 
her proper medical treatment. The secretary of the Board of 
Control is uot in a position to give her the tt·earneut she J'equires, 
HOI' has he any authority to <:Ommit OJ' place het· in atty institutio11 
that can give her th e proper tt·eatment, and fur that n•ason it 
seems to me she shoulu have been committed to the reformatory 
at Ro~kwell City or at least some uefinitc aJ'I'augement shoulu 
have been made for her care and treatment hy some pe1·son ot· 
institution prior to enteriug the o1·der of parole. 

W. R. C. KENDRICK, Assistwnt AttQ'I'ney Geneml. 

CA~~OT COMJ>F.J, llO.-\RD 01•' COl\>TROL TO PAY 0\IF.H W AGES OF 
CO~VICT AS A LThfO~ 

Courts cannot compel the board of control to pay wages of pr isoners 
to the wife nnd children as allmony in divorce cases. 

October 17, 1919. 
Board of Control of State Institutions. 

Ge11tlemen-Yom· letter addressed to Attorney General H. M. 
Havnet·, enclosi11g copy of a uecree iu u divOJ'l'C procedil'ags between 
Edith ,Juday, v . Horace Ju.day, signed hy lion. G. D. 'l'hompson, 
jt.tdge of the district comt of 1owa i11 allll fot· \Veb!-\tct· county, 
has been t·('ferred to me for atteution . 

h1 the decree abo ve mentioned, tht• l'ol lowi11g provision is fou11d 
l'(•lati11g to alimony: 

"lt is £u1·ther fou11d by the court that said plaiutifl', Euith 
.J u<lay, is entitled to receive, ami shall receive, from the state 
Hoard of l'olltt·ol suth eamings of the tlefent.lallt, HonlCc 
.Juclay, as he may be e11tit.led to umlet· section 5718-alla of the 
t·odP suppiPIIICllt of l!JI !) : sa id IIIOIII',\' to lit> paid to saul 
pluint.iff for the support of het·self and minor child." 

You ask for an opinion f1·om this dt.'partmcnt as to whetltet• 
m· not that poa'tion of the dret·ee just qnotcd is Li11cliug upon and 
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t·an be en forced against the state of Iowa, through t he Board of 

Contr·ol. 

'rhc defemla ut in the diYorec pro!'eedinf!s is a pr·ifioner at the 
Men 's Reformatory loeated at Anamosa. 'I' he General Assembly 
of Iowa has provided that the Board of Con trol of state institu
t ions may allow inmates 1111der its snpen·ision com pensa t ion for 
l'len ·ices ;)erfot·mcd by such inmates. 1 t has also provided that 
when moncv is so earned by sul'11 inmates that the Board of 
Cont rol ma;· deduct therefrom the cost of maintenance of such 
inmate and the cost taxed a~ainst him hy r eason of his commit
ment, an d then dispose of the bahlllce remaininf!, if an y, in one 
of the three following methods: 

1. Pa~· all or any tlwreof di rect t.o the husband or wife or to 
any member of his family dPpendent u pon him for support. 

2. Deposit thE' amow1t i11 a bank to the account of the inmate 

until released. 

3. Allow an inmate a certain per cen t for his p ersonal use. 
Section 5718-all a, supplemental supplement. 

Section 5718-al l a reads : 

'' Wht>never services are rendered by any inmate at any 
insti tution under the supervision and jUt·iscliction of t he Board 
of Control, the Board of Control may whenever practicable 
allow such inmate compensation which shall not exceed the 
amonnt paid to free labor for a l ike service o1· its equivalen t , 
less such amount that the state is put to for main ten ance as 
the Board of Control may deem equitable, and in addition 
to deducting an amount to defray the cost of maintenance, 
the Board of Control may also deduct an amount sufficient 
to pay all or a part of the costs t axed to any inmate by reason 
of his commitment. Whenever· the Board of Control deducts 
an amoun t from the ear·n ings of any inmate for the purpose 
of defraying the costs taxed to such inmate by rea~on of his 
commitment, said board shall forward the amount to tbe cle t·k 
of the district court, or p roper official, and t·eceive his receipt 
therefor; provided further t hat whenever money is earttrd 
by an inmate under the provision s of this act, the Board of 
Cont rol may, whenever deemed advisable, pay all or auy part 
of the same direct to the hushand or wife or any other member 
of the family of such inmate dependent upon him or· her· fo r 
support, or deposit the same to the account of such inmate 
until released , or allow said inmate a Cf'rtain per c·ent t her eof 
for his personal henefit, and make all rules and r egulations in 
relation thereto, includ in!! t he right to deposi t funds in any 
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bank to the credit of such inmate and require such bank tn pay 
interest on any money so deposited by or fvl' such inmate at 
rates not to exceed cur·rent rate of interest paid for similar 
deposits.'' 

It will be seen hom the foregoing statutory provi!>ion that the 
al,lowance of compensation to inmates in state institutiolls is en
tir·ely discretionary wi th the Boat·d of Control, and when c•ompen
sation is allowed it shall be disposed of in the man uer prescribed 
by statute. 

In no evertt. can the Boat·d of Control send any of the inmate's 
eamings to his divor·ced wife; the power exists only as to hi !> 
lawful wife an d members of his family dependent upon him for 
support. 

The purpose of s uch legislatiort is to encourage th1·ift among the 
inmates. It will be remembered that the allowance of any com
p em;atiou to iumates is wholly wi thin the discretion of the Boar·d 
of Cont rol, ther·eby conferring upon the board the power to extend 
eucouragPment to ambitious and thrifty inmates, so that when 
r·eleased they will have a fund with which to comnH'Ill't' life anew. 
The results have proved the wisdom of the law. The inmates of 
ou r penal institutions have come to realize that by work iu~ d ili
gently and a little overtime they can earn some extra money with 
which to make a new start when released and to purchase a few 
small lu xu ries while confiued, aud invariably ill<'y have bec•ome 
better p risoners . If trial courts in divorce proceedings and the 
like were disposed to eon trol the dispositiou of sm:h ea rn in:,rH and 
order it paid to the diYorced wives of the inmates, or even their 
creditors, the effect would be to destroy the purpose of the act and 
discourage thrift and application ou the part of such in mates, and 
result in the impai rment of the discipline of our penal institutions. 

·while the district court has the power ordinarily to contt·ol the 
assets of the pa1·ties iu divorce proceediugs, to the extent of assign
in g to one of the parties an inte1·est in a claim of the other party 
against th ird p ar·ties and directin~ the th ird p a r·ty to comply with 
such onler of assign ment, yet that power does not exist when the 
state of Iowa is the third party. 

In your case the party whose eompensation is attempted to he 
reached is a ward of the s ta te of r owa. Tf anyone is indebted to 
such ward, it is the state of Iowa. 'rhe state cannot be sued 
without its consen t . Neither can it be a ttached n or garnished. 
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'l'ht•rpfot·e, 110 1·ourt has jurisdidion to enter a dee rec Ill a suit 
iu whil'h the ~taiP is 11nt. a \'Oiuntary part.v aud in tha t dect·ee 

1•1111 t 1·ol th(• adio11 of the slate in the administration of its ovm 

a ITa irs_ 

1 am then•fon• nf th<· opi11ion that lht• dPt' t'ee in qllrstion is of 
no yaJidity so far· as it attempts to control the disposition hy 1 1~ 
Hoare! or ( 'ontrol of tiH' c•at·nin~s Clllowrd ittlllatr;;; fol' thei r sct·vices 
pru\'icled for in ~('(·tion !'i71H-all-a, supplrm<•lltal supplement. 

1t. is with t·onsider~:~hlc rrludatll'C that. we express an opinion 
wlti<·h seemin~ly t~:>nds to eriticiz<' the cwder of thr rlist.injruished 
t1·ial <·out·t, ami ~-pt we are fc))'(· C(l to do so at this time owinf! to 
the faet that the sla1f' was not ~iwn un opportunity to he heard 

when the dec· rre was si:rnrcL 
W. n. c_ Kt<::-\nRICK, .1s.~i.~ta11t All01'11f'Y GenP1'al . 

SPliU T H:\ CK .'\ T SOLDHmS' H OM!!; 

In re authority to build spur track at Iowa Soldiers' Home. 

.August 6, 1919. 
Bom·d of Control of Rtate Institutions. 

Gentlemen-You have Rskerl this drpadmellt to trivc you an 
opi11ion npon the rights of the sta te with Tefercnce to buildillg 
a srpat·ate tt·ack to the I owa Soldiers' Home. as a uthorized by 
ehapter 294, aets of the 38th General Assembly. T he act in 
question p r·o\'ided in section 1 thereof is as follows : 

"The Board of Control of state illstitntions of Iowa is 
hereby authorized to construct or have constructed a spur 
trark beginning at a point on thl' 1\IinneHpolis and St_ Louis 
Rai\road Company traek, \-1erctotore ea\\ed HIC' \ O\Ya Centra\ 
Railroad Company. wlwre same is r rossed by Snnth Twelfth 
street in the city of Marshalltown , Iowa: running- thence west 
and north to So nth Thirteent h strret; thE'nrr llfll'th on South 
Thirteenth street to the intersection of South Thirteenth 
street with West Main street; there to connect , .. ;rith the Iowa 
Railway and Li~ht Company track. Then commencing with 
the north end of said railroad tt·ack at the intersection of 
North Thirteen th st1·eet and Swnmit stt·eet and ronti nuing 
through the l!l'Otmds of the I owa Roldie1·s' Home to the power 
house of said institution. The said spur tt·ack throu:rh said 
grounds to be located as the Board of Control of state institu
tions may direct" 

You will observe that the legislature has pro\-ided specifically 
the ~ourse of the proposed spur track, and that in order to make it 
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of nse, it is 11ccessary that eonncction lw made with tlw t racks of 
the Iowa Ra ilway and Light Compauy o[ MarshaiiiO\nt, aml that 
cars be transported oYer the trm·ks of the lat,tct· <·ompany I'M some 
distance_ There is some donht i.11 my llli ud as to whethrr the pro
poS(>d spur tt·at'l• is not, in fad, a priva'tc t·aihnl~' :-;o ,jhat 
authority to build it upotl the streets and alleys of the <·ity of 
Marshalltown <:a tmot be granted by the city council, hut in view 
of matte1·s hereinafter called to your attention, I think it is unnec
essary at this time to determine this question, and I will therefore 
assume that the pt·nposed tnu·k is a publ h: railway. 

Section 7(>7 of the code provides: 

"Cit.ies au d towns shall have the pow<•t· to author ize or 
fot·hid th e constnu·titm of st t·cet t·ailways within their limits 
and may define the motiYc powrt· by which the cars thereon 
shall be propelled; and to authorize or fOI'bid the location and 
layinl:! down of tracks for railways and street railways on all 
streets, alley~ aud public p laers; but no railway track can 
thus he located an d laid down m1til after the injury to 
property abutti ng upon the stt·eet, alley or public place upon 
whic:h such t:ailway track is proposed to be located and laid 
flown has heen aseertained at1Cl ('(llnpensated for in the manner 
pt·ovidcd with referrn ce to taking private pl'Opert.v for work' 
of internal improvement-" • 

You will obse1·ve from a 1·eadi u;; of tb is section that before any 
trac:ks for rai lway may be laid down upon any of the streets, 
alleys or publi1! places of a dty, the consent and authorization of 
t he city council mnst fit·st be obtained, and a consent of the city 
council of the dty of Marshalltown is first r equi red in the instant 
case befo1·e you can commence the construetion of any tracks upon 
the stJ·f'ets OJ' a lleys of the Hity. After the consent of the city 
council is obtained proeeecliJtgs must be instituted under the pro
visions of the code relating to the taking of private property for 
\\'OJ'ks of i11temal improvements to ascertain the damages sustained 
by persous owning property abutting upon the !';tl·eet over which 
it is proposed to constnJ<>t a trac·k, and such damages must he paid 
befo·re thP. traek is <>onstnwted. A consen t of the city council 
may be giYen by resolution duly passed . 

M('n·Jwnts U·nion Barb Wi1-c Co. v. C-, B. and Q_ Railwa.y 
Co .• 70 Iowa, 105_ 

The serious question is whethet· after the track is constructed 
to connect with the tracks of the Iowa Railway and Light Compan y 
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frr i!!ht n11n- he hau lcd ovrr tlw rutin~ line. l have hrforc me the 
fral;l'hisf' ~nlllh'd to thl' pr r•dc<·<'SSOI'S of the Iowa Hailway and 
Light ( 'om pan~· a nd undPr whit·h it is at present openttr<l. That 
franchise g-ntnts author ity to <·ons t nwt. rec·uJJst rur·t , milintaiu and 
op<'l'ale systPms of strc·rt o1· int('rurlmn rai lway, m· hoth, alon~ 
or upon any of the all<'ys, stn•rts an<l avl'll11Ps of said <·it~·, so ax to 
(•on nec·t said railway system with Plet'fric power p lants fuJ•nishiHg
eurrrnt for thr OJH'I'ation thereof. 'l'he ordi JHIHC'C granting this 
f ratH·h isr was pass<•rl hy t hr <·i ty couneil of the city of Marshall town 
in May, JDl:.?, and was suhmittetl to a vote of the <'leeto rs of the 
l' ity, as providPd by seet ion 776 of the code a nd amendments 
the1·c•to, a11d adoptc<l. Thr re is nnthinJ.! in t lte franehisc that grant-; 
aut hority to use thr tr·a<·ks of thr company operating- under· th<' 
fnuwhisc for the can· i a~rc of fl'e ig'ht. Anthorit~· is g-1·anted to 
COIIstnwt, maintain 1111d O]lCI'IltC Rystems of streets 01' inter urban 
ra i I ways. 

A strcet rai lway is a rai lway operated upon the strrets of a 
~:ity for thr c·an·iag-c of passengers, ~llld a g-rant of authm·it~· to 
<:o11st ruet a11d openttt' street ntilways docs 110t C'illT)' with it the 
r ight. to us(' the st.I'CPts fo1· th(' ean·iage of f reig-ht. but nnly fn1· 
the <·arr iage of passellg<'l'S, and in the abse11ce of express authority 
from the city. a stl·eet railway cannot nse its tracks for the 
caniage of height. T here is 11 0 stwh authority given i11 the 
fra 11c·h isC:' under consideration, a11d none c·an be g iven CXt'<'Pt by 
mod ifieat.ion of the franeh isc in t.he samt' 111<11111<'1' as t.ht' o1·i~i nal 
was ~ra11ted. !lioreoYel', the a rtides of inl'OI'poration of the com
pan~· now operat ing the street railway in 1\brshall town pro\'itlc 
t hat "t.hP. getlPral naturP of thP hnsines~ t •) lw tran<;IWtNl by this 
eot·poration shall he the constnH:tion a11d operation of an rlN·tl'i · 
~;t ret't ra ilwa~' in the ~ ity of Marsha lltown, Iowa," an<l T think that 
t his charter p1·o\·ision is a l im itation upon t he powr r of the com

pany to do more than operate a st1·eet r ailway as it is or<linal'ily 
under·stood aJtd defined; that is, one for the carriag-e of pas.<;cn
gers only. 

An interurban railway is defined to he: 

"A1ty r·ailway oper atC'd upon the strct>ts of a t·il'v or town 
by electric or other power than -;team. whit·h rxten~1s bt>yond 
the co1·pot·ate limits of sul'h eity or town to anntlH•r city, 
town or· villag-e, 01· m1y railwa)' opel'Htecl l t~· c•l<'l'!t·ic· or other 
power than ste~nn, extellding from 011c city, town or village 
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to another city, town or village, shall be known as an in ter
u rbau r·ai lway, and sha ll he a work of iutemal imp rovement.'' 

Section 2033-a, supplemen t to t he code, 1013. 

By section ::!Q:l::J-b of t.hc supplement to the <·ode, 1!)]~ , all laws 
rclati11g to rail road cot·pot·ations g-Pncl·ally arc applied to inter ur
IJans. I t is thNeforc plain t hat an interurban t·ailway c~ompany is 
a <:om pany engagrd in the general can ·yi11g business and may cany 
hnth passeng-ers and freight. The f1·a nchisc undet· COII!'iideration 
g-J·anted to the predec·efisors of t ile lowa Ra ilway and l1i~ht Com
pan~· authority to constr uct, mai uta in an d ope1·at.c the st1·eets of 
the city of :\Iarshalltown an iHtcrurban rai lway. 

I am not advLr;cd as to whether t he in tenu·ban railway is con
cltL<·ted h,v the men to whom the f1·a nchis<• was granted or their 
suecesso1·s. I f such a railway is being opera tell, it has authority 
to usc the streets of the city of Marshalltown for tbe carriage of 
height over its li nes, and may, with the com:ent of t he e.ity 
<:<,Unl'il so e:de11d its tra(:ks as to l'onnect wit h the spurs p•·oposed 
to he bu ilt by the state of I owa, bnt un les.c; the i11tcrmban rai lway, 
as he1·ein he fore defilH'd, is, in fact. heing operated, the ~raut of 
authol'ity to so operate an intenu·han railway does not eonfer upon 
th e st rc•ct n til way prope1· authority to ean y f1·e i~ht. In other 
" ·onls, the g-rant of a uthority must he exe1·cised in fac t by an 
intentrban railway. 

As ht'f01·e statrd, the articles of iur·orporat ion of the Towa Railway 
and 11ight Company provide only fot· t he operation of a street 
nt i.l way, and un der such a1·ticles the eom pan,v could not operate 
/.111 in tC'I'lll'han. Jf an interu r·ltan milway is, in fa<:t , being- or>erated, 
it mn.v <·n1mert with the spu1· proposed hy the state of I owa and 
usP the stt·ectf; fo r han liug fi'C•ight, hut if thc only ra il way heing 
operatccl is a str·eet railway, the tn1eks nf sudt stt·<•ct ra ilway 
cannot he used by it for the purpose of hauling- height. 

SllEI,nY CuLu:-;o:-~, A ~.~i~tunt Attorney General. 

DHW fU RGF. OF l NS.<\NR PATIENTS 

When t he board of control discharges a patient from a hosp ital f or 
the insane su ch patient becomes su bject to t he juri sdiction of the com 
missioners or Insan i ty, which body has power to deter mine whether 
t he tHLtient has regained his mental facul ties. 

July 30, 1919. 
Board of C'ont1·ol of State I nstitutions. 

(ipnt lPnH'n- \Vc l1aw ~'OUI' ll'tt <•r of .Jnly 28th in wh ic h you ask 
fu r the np inion of this departmen t npon the follow ing: 



12A lli-:POHT OF TIIF: ATTOil:O.:~;y C.::>:ER.\1, 

·· .\ palirut r .. •;!ulnrl.'· •"fntlluith"'il hy tht• ('ulumi.,.,iuuPn.. uf 
lwmuit~· lh a ~lnh' ll•• .. pitHI. 'l"lw pat it·tll ufH-r· u :-.llort 1tlllt' 
ilnJWO\'f"~ mr~l js y,tll't.i1t•tl. Oaw _.,·,•ru· luh'r tlw family l'(' JlCII'I 

thut llu~ pnltt•IH h ahh· ••• •·c·nwu1 nnt ••f tht• ur ... titutinu p~r .. 
Ollll1t' llll,\', lhftllj,!h JH' t'hHJtS l ltll t•ntit•t•l,\' t'lll'£\11. 'l' h.-. Btoan.l ur 
Control h ... u(')o. u tli~dt;trJ!~ li"' ituprH\'rd. 

,.Qut'r~·-Dot·~ li tis •·• •nllw<• t in• pat it•ttt frn11 th f" juJ'iMlit·tiou 
of lh~ shll~ h«,pilal <•r , ... n the "''JI•••·iul<•t~tl~ul JIB!" upon lh(' 
sauit,· of the t•tHieul uud ;,,ue u •·et·ttli~ut<' or rt>co,·en· i! 
cout.li tinux \\'Ul'I'HI11. II!'\ pru\'id,•d iu :oc••t•t illll :!:!Hl< of lht• ~·ut lr 
or l:>!li." 

~c•·t iuu :n:!7·11:!5 111' lh<' suppl,•orWIIt tu thf' •·n<le, Hti:J, pt·udd<'><: 

··'rtu~ IK.,.arl1 'hull hu\'t• tlu• puwt•r th in\'(-.stiJ,!'tllr tlw 'IU~tiuu 
uf t h('l iu~<UIIity Hl lll 4'1UHiititJJt or illl,\' fl{'l'~m l'U1lll1l itl rcJ tO ltH,\' 
Sllllt• hu,..pilal. uud ~· uall diM·huq!•' m•y i}t' t~m JiO t·uuuuit1rd 
or ,., ... t1·ait1t'tl. if. iu ih uftimou, :o.th·1• IU'I'OII i:-. uut in,uut•, ur 
Call l 11.~ 4'UI't•d fm· uftt•l' ~nwl1 di.,. ·lun·;.rt·. w:1huut da11~N· lu 
htllt'l'>-, 111111 with l•·oorlit I•• tlo~ puti<'lll, hut iu dt•h•t'uliuiu~-: 
whether "' ut·h putitlut -.;hnll lu· d!M·har:.:NI, th~ rt•t·ontOI\•udatiun 
()r I hr '"l"'''iul<·udrul nf s<lf' lo h•"pi lal ~hull lw Nt·~u•·•••l. 'I' he 
J!YIUiliiiJ! Hf thj, pOn1'1' tu tlh.• hiHH'Ci I O M-'r\'(• th a I'Htnrni:-..,iOII, 
for t loc dt'l(•nuiuatiou <or tlw iusnuity .,r a w·o·..un ;, mcr,•ly 
p<·o·tuis'i,·r, uml dO('s nol t·epf•ul nr nller nny st:olntl' rl',peo·tiu![ 
tlo!· dischnrJ:e or comnlihut'ut or inumte< 111 th~ >'tnle ho•·l•italH. •· 

You "ill nut iN• that run arr uotthoo·i?.(•d tn rl isdta r~-:c• pnlirnls 
frl>lll !lor lto.,pital, fil'>t, if the pnlirut is unt inN<ntr, or, -e.·o111l. 
wlorn sudo pat icut ru n h~ o•m·ed I'm· afh••· ' " ''" .li"·har~r . withnut 
dnu)!er to uthcn<. and with !l('nefit to till' Jlalit•nt. If you tli .... ·h&rJ!e 
tl 11• pal i<·nt hN·HlJSl' lo r ;, RlliW, 1 h ~ n the rli.,·hao·!!<', undN· sw·h 
•·iro·umstutJ•·e·, is an udjutli•·ation .. r snuity. hut ;r 1111' dis<'lturgr is 
011 the !(t'unnol thnt the p.otio•ttt c·a11 h£' t·nt·~tl fur ufler the di...,hal'l(e 
without dunf(••r lo others ornd with lor11efi t tu him,clf, it is my 
opiuiun that lte b<:'l•OnJCS therNIJlOn ~uiJj('('t 10 tlt£' jurisdit•tion o ( 

lht• commissioot et'l< nr insnnity iu th1· o·uunt,v of hiN ul'i~in . 

!-;l'l'lion 2277 Of lhl• I'OdP Jlrul·i.Jt•" 

"\\'hrur'·"r it shall l~· shnwn to the <nti,fllctio,. or thr eom
mixs i•onPN nf in,unoty 111' any o·onnt,v 1 hut t•uuo,e no lonJ:er 
exiqt< for the l'lll'e witltiu thr cuu11ty uf '" 'Y IWo·suot a,q nn 
in"""' pnl it•nt, t hPy 'hull ul"'(lt•t· hi< innnt~liatr tli-.elutrJ!e aud 
slwll lint! if' "'"'h P"'"""n is sn 11e or in"<llll' 111 I he time uf suth 
tli-.<'!turgt•, whi..to linclinl!' sllHII Itt• t•ntP•~·tl ol' l'l'l'ot'<l hy t lw 
l'lt•rk .,r I lor o·unun i:;,iun. · · 

thiuk it is t!Mr that this M•l'lion ha" upplicnt ion to pati£'nl~ 
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disl'lwr~[Nl hy ~·ou IIIHl<'r ..ee tion :!7:!i.u2:i, ,<upra. unle:..< the 
disdturgc is on the f!rllund thntthe~· haw r~"gained thei r sauitr and 
that the t()mmb .. ,inner,; of iorsnnil,v toray dct~nninc the quest ;'on of 
the rei'OWry Of SUI'h di-ebar~ted pah~nt. 

Sm:Ltlv CuLt.tso:-:, ,l.<si.<lanl Attorney Orncral. 

USt : OF t't' ri DS fJ\' 130,\ RO tW CONTfiOI, 

Tbe Board of Control cannot u•e lbr support fund of State lnttllu
tlono for the purchase of additional lond. 

J uly 17, 1919. 
J301u·d of Cont rol of Stute Justitutiotts. 

Gentlemen-Your letter of Jul\' 14th 10 Mr. lla\'ner ha~ been 
rcfcned to me for reply. You sh;tc: 

"We nrc de;;irous of pureha>inl! n Hmall trnc~ of land ad
joining tloe land owned by the stnt~ 111 the Institution for 
Fechle.)linded ChiJdren at Olcnwood. We ba\'C no Hpecial 
approprintion for this rurpose. We are iu£om1ed, bowe\'er, 
that the support ftmd will ollow I hi" pur~hasc to br mode 
from said fund withou~ injury to t he welfare or the patients. 
Inasmuch ns t.ho proe~eds dcril·cd from this lund will bo 
used for the support and benefit of the patirnts, we are won
dering if t here is any legal objection to the state using a 
suffi<· i~nt nmount of money from the support fund to pay 
for this laud." 

Section 2700 of the supplement to the code, 19 13, provides for 
an nppro(Jria'ion "for the support of the in~t ilution" and that 
nppro(>riation iR based upon the average numhcr or inmates in 
the institution during each month. The orrlinnry meaning of the 
word "support'' is ~ynonymons with "mnintenunr·e" aud as tLo;ed 
in reference to institutions of the stale ~tnlJii•hrd l'or lht' <'are or 
~tat~ wards, in our judgment, means maintaining the institutions 
by <·ontin ning the ordinary nnd re![ulur expenditures RO thu~ the 
support fund cannot be used for the purchase o( add itional land. 

SnEt,uv CuLLISON, Auidant A!torney Oew al. 

P t\V'ING AT SOMQOJ, FOR THE DEAF 

Under tho provtalona of Cbapter 276 acta or the 37th General A1ttmbl1 
as amended bY the 38th General Assemhly the board of control baa author· 
tty to ezpoud $22,000.00 tor paving a hlgbOray lying through the School 
tor the Deaf. tr the sum Is lnaullleltnt to pave the enUre blcbwaJ tbt 
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board of control may expeud further sums provided the executive council 
ri r st approve such expenditure. 

J w1e 25, 1919. 
Board of Control of State I nstitutions. 

Gentlemen-We Jwve your letter of June 25th in which you 
state : 

"Under the provisions of chapter 276 of the acts of the 
37th Gcn('ral Assembly, as amended by an act of the 38th 
General Assembly, the Board of Control through the State 
Highway Commissi011 has received bids for paving at the 
School for the Deaf at COlmcil Blufl's; and the board has 
before it for signature, a colltract for said paving which at 
the COJJtraet price will slightly exceed the a·ppropr'iation 
made by the 38th General Assembly. 

"Befot·e signing the said co11tract, the Board of Control 
wishes an opinion as to whether or not it may award said 
contmct and proceed with said paving as fat· as funds are 
available. 

'' The board further 'vishes to know if under the provisions 
of section 1532 of the supplement to the code of 1913, as 
amended Ly chapter 4~1 of tlJe nets of the 37th General 
Assembly it has authority to appropriate additional funds 
neressary to complete this project, with the approval of the 
state executive council." 

In answet·ing yom· inquiry we first desi1·e to direct your atten
tion to the provisions of chapter 276 of the acts of the 37th General 
Assembly which appropriated $6,000.00 for the purpose of paving 
the avenue leading from the city of Council Bluffs to the Iowa 
School for the Deaf. 

Seeton 2 of the act provides that: 

"That the said Board of Control is hereby authorized and 
directed to extend the said concrete paYing under the plans 
a~1d spccifieat~ons under which the paving constructed by the 
c1ty of Counc1l Bluffs and the citizens thet·eof was constructed 
on the avenue leading to the said grounds and of the same 
materiHl, provided said pavement shall not. extend beyonu 
the main entrance of the grounds of the Iowa School for . 
the Deaf.'' 

This section was amended by the 38th General .Assembly, so 
that it now reads as follows : 

. "That the said Board of Control is hereby authorized and 
dt~ected to exten~l the said concrete paving upon the highway 
ly1ug through sa1d grounds under the plans and specifications 

''C 
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m1dcr which the pavin~ constwetecl by the city of Council 
Bluffs and the citizens thereof was const ructed on the avenue 
leading to the said {!rounds and of tbe same material, or such 
other material as will provide a paving of equal quality and 
durability." 

You will note from the foregoing that under the provisions of 
the seetion as it originally stood, the paYcment was not to be 
extended beyond the main entrance of the gt·onuds for the Iowa 
School for the Deaf. 

The 38th Gener·al Assembly removed this limitation and merely 
provided that the improvement should be made "upon the high
way leading through said grounds." 

Section 1532 of the supplement to the code, 1913, to which you 
refer·, pt·(wides among other things, that the Board of Control shall 
have charge of highways within and adjacent to lands belonging to 
the state, and in part provides as follows: 

''All costs of maintaining, repairing, renewing and impt·ov
ing the roads within the road district rontaining state lands, 
except county bridges, after the expenditure of the road poll 
tax, <>ithet· in money rollected or in labor, slwll be paid out of 
any g<>neral funds in t.he hands of the state treasurer, not other
wise appropriated, upon warrants drawn by the state auditor 
after certificatr of amount clue shall have been filed in his office 
by the Board of Control." 

The 37th General AssemlJly by the provisions of chapter 421 
amended the foregoing section by striking out the period following 
the word "control," and inserting a semi-colon, and the following 
words, to-wit: 

"provided, however, that the expenditure of said funds for 
paving shall . be subject to the approval of the executive 
council.'' 

The amendment of the 38th General Assembly merely provides 
an appropriation for improving the highway lying through said 
grounds. It does not requiJ·e you to improve all of the highway; 
it merely provides that the appropr iation of $22,000.00 shall be 
for improving this road. If you cannot improve all of it within 
the limit provided for by the appropriation of $22,000.00, we are 
of the opinion that you may expend such other sum as necessary 
to impt·ovc the entire road, provided, you obtain the approval of 
the executive council to the expenditure of such ftmcls. 

B. J. PowERS, Assistant .Attorney General. 
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t•,\\IIXG AT l ' IH~ IIOK~~Jol U OSI'IT1\L 

Derore tbe n oard or Control can pne th e highway adJoining the 
tnatltutlon at Cherokee atepa mulL ha\'C been taken to assess abutting 
property wltb ouch JlOrtlon or the coet aa may be legally assessed . 

~ ugust 28, 1!Jl9. 
Board of CM t rol o£ Slltte ln,litntion~. 

Gentlemen-Your letlt•r of AnJ!thl 2:)NI to ~lr. Hamer has been 
referred to me for reply. You tll-k the following question: 

"OO<"S rhnpter 22G, tl<'h of the 3Sth General As.'<~'mbly, gi"e 
this honrd nuthnril\' to ~to uheatl and order in the proposed 
pa,·irt~ before pmt>Cr l~ul rc<luir~rucrtts ha,·e been complied 
with. lookinJC tn lhr t·ity or Cherukee anti pri,·ate prot>erty 
owtwrs alOnJ.: ~uid hiJ;hwuy, whit·h i' pro>Jl().~d to be pa,ed, 
for thl• payment of tlwir port ion of uitl paving chargef" 
Chapter :?:!G, m·t' o£ the 3Hth General A&.embly provides that 

the Bonrd of Control ~houl cl ~trnde, cm·b, and pave the bigh"·ay 
running ca't nml west niOIII.( the south side of the land owned by 
1hc stal e of Iowa in conncttiort wilh lhc llospitul for !nsnne at 
Chrt"Okcc, Iowa. 

Section 2 of suid uct contnins the following: 

" Pt·o,·idcd that as u prerequisite to the ot·det"ing of r,aid 
improv~mrnts the nbutting property O\mers nncl city of 
Cherokee shu II l~~&vc Luken the proper steps, under the statutes 
of Iowa, tn assure tht• puyment lJy said protlcrly owners a.nd 
city of Chct·ok~e of tl1nt port of the c·osL~ of U1e 1;3id improve
ments whid1 can tegu lly be nssessed against said property 
owners and city." 

The worcls just c,uotcd from the.statute plainly mean that lJefore 
the imprO\'Cmcnt cun be ordered , steps must l1nve been taken under 
the statutes for lhe n<>sessrnent o[ such part of t he cost as may be 
legnll_,. o<;.<ressnlole ag1tin'l nbuttin~t property, and until that is done 
the Board of Cont.rol has no authority to proceed with the 
improvement. 

Sm:t.RY <.:uu.t..os, Assil/(mt Attorney Gc~eral. 

Wli F.~ :\ S AJlASOOSED CHI LO ~fAY BE ADOPTED OCT 
A cblld Ia abandoned wltbln tbe meaning of the adoption otatute 

wben Its parents have ao acted wllb reference to tbe child as to n 1oce 
a eetLied purpoao on tbelr part to roreco all parental dulles . 

J Ulle 13, 1919. 
Board of Control or State lt"titutions. 

Gentlemcon- Your letter of .Junuury Oth to Mr. Hamer bas been 
given to me for nnllwer. 
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Yuu n'k 1ht• 11pi u in11 of 1hi .... dt')l\ll"l11ll*Hl UJh•ll the f•11luwiug 
tlllltlt·~: 

''St"'t•tion :!fiHH-n. 'lii'Jll(•mrnt tn th{' l'~'•tle, Hn:t c1r ... i~nuh·~ 
twn ,•Ju'-'t" uf t·hil,lrt1U thut \'1111 he sult•pt,'<l tlttl hy t h~ ~ll llf•r .. 
inll'ntlt•nl 1\illt tl11• "PI"""'' uf th~ Bl>lll'tl of <.'t1111rol wilhoul 
tiU' ' 'UII'•{'IIf ,,f lUlrt'nl...., tHttrWiy, nhnuclunNI ,.J,ihlrt'll autl t·hil· 
drNl \1 hu Ill'\' full orphan•. 

•·J. Pl~n"• J:in' u"' yuur opinion a!'( to what cou~titutes 
ulutndortment. 

":!. h thr 'ntwrinh•tulrlll uf tlti, in~titution nnthoriwd 
to tlrlt>rmille lhr fn••l t>f uhartdnnmrnl. nr 11111>-t lbi.o; fart be 
drtrrminNI hy d.-·rl'r in rourt l>t'fort' thr ~n,wrinlrndrnt can 
con>CIIL to th~ Rtloplinll a' nnlhnri7.etl hy thi' se<·tion I 

":\. C'nrt n rhiltl who~ futltcr ;, de:1d n11d wlw,... mother 
is Rll irtntnlr nf II l'lllnl\' holll~ bt• f0tl'id~rt•d an abandoned 
•·hild ftu• t he Jlltrtl(}SI' or ;uloption' -.. 

4. C'nn a t•hild of one sun·ivin~t parent, who eorrcsromls 
with the child at more or lcs~ irrf'!!"ular intcn·nls nnd who dOC!I 
not contribute to iL~ SUIIPOtt, be considered an abandoned 
child!" 

Corp11s Jll>'~~. Vol. 1, nt page 1387, announces the following 
clo.-tdncs: 

"To ronst itute ~uch 1111 11hondonmeut by n po r~11t ns will 
dcnrh•o him of the t·i~:ht to p t·e i"Cilt the adoption of his ch ild, 
n11d di•1wn~ with t he ncres.•ity of his consent , there must bo 
>0111~ condtlt'l on hi~ putt which evinces a settled purpose to 
forego uti parcrttal duli~s." 

The xt11tcmrnt ul~l\·e seem~ to h~ fully suxtuincd by the adjudi· 
•·atc'Cl c·n'«'< mul by other ll'xt "ritel'll. l t is ~pparent that no 
definite rule t•nn he J.~iWn thct'('for. hy whi1•h you •·un •le1e•nnine 
whclh~r n child in the Soldiers' Orphans' llornc ha.5 been abandoued 

M M to permit ~·ou to n•lopt it out. -

Thl' q ttr8lion of nhnrtdonment is n question of fact which must 
be detl'rmined in cndt specific caw. Thnl is, the facb 111\L~t show 
that the parent ur 1>ar~nts ha,·e left the ehilcl under such circum· 
stanrK as indicate" ttn intent on their Jl8rl to forego all parental 
dutic<~. r\o more definite stulement as to wbat constitutes ahan· 
donmcnt t·an be p;i,·en. 

The supcrin tendertt of the institution mn<t detcr?oio:e tl~c fact of 
abandonm~nt in the fin.t in•taou·e from tbe facts wttlun b.tS knowl
ed~tc or obtninnble by him. 1'here is 110 pro\·i.~ion in the ~-tatutc 
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for a juclic·iul clc'lrrcniiiHiicm uf I he· cpw<l ic•u uf ahatulonm~nt prior 
In 1111' ~clopl iou. If th~ fal'l' Ill""' whic·h ill!' snprrillh'll!lcnt :tcls 
ure in.uffi,·it•ntlo •how an nh<lllllfiiiiiiCIIt, I he parent may bring an 
a<-tion to r('{'(II'Cr the 1'<•'-•cs.•iou of llw •·hilcl. r~)(a•·cllc,;.• of the faet 
thai it hn< hc'<'n wluph•d out lty lhe MIJH'I'iutenclent of the instit11• 

t ion, mill lhe c·onrt. UJ><III filulinl! that the dcild had not in fa<·t 
heen 11h111ulonNI. ''oulcl hU\'r thc' ri:,rht , if for tht> best interests of 
the doild, 10 rNun• it tu the parent. 

Jn my jmlj!IMnt. the fuc•t that n doild 's fatl•t>r is dead and its 
mother is an inm~te of a c·otmty home is not alone snffieient to 
~how nn abunclonmrnt. E,·idenc·e of sud• fac·ts is tnaterial in 
determininl! the !JU""tion of whether the parent has in fact aban
doned the c·hilc\, hut ~tumlin!! ulo11e, it i• not suffic·ient. The fact 
that a purcnt del<'< not c'<lnt ribute to the support of a child, and 
corr<'SJlt.HHls with lhr c·hilcl onl~· at irrel!ular inteT\·als, stanclinc 
alone, is not snni•·ic•nt to ~how nn u1Jund11nment. Such facts are 
stronA' proof of an nhandonm~nt, ancl when taken with other 
circumstanc·es in c·onuri'lion with the cu.se, mi~ht disclose that there 
had in fact been w nhonclonment by the parent. 

Sll r.i.U\' Cnr,rw:-:, As.<istrmt Atturncy GeneraL. 

AI)Of'T IOX OF Cltn,I)RF:X n tO)I f!Q(,I)J F:R$' ORPHASS' RO:IIE 
T ho oupcrlntcndent or tho rown l:ioidlers• Urpbaos' Home bas no 

authority to adopt ou t cblldron !rom that Institution to persons who 
aro not clth:eos or Iowa. 

Aprilll, 1919. 
Bou ret of l'nntrol of ~tate l n>titutions. 

Gentlemen- W e have your inquiry of April 8th, in which you 
ask: 

" lias the ~uperintendent of the Iowa Soldiers' Orphans' 
llome authoruy to adopt a ~bild who is an inmate of that 
Home to pcn,ws who nrc not cit izens of the state of Iowa t" 

We desire to clireet your attention to the provisions o{ section 
2690·11, ~upplemcnt of 1!113, which pro,·ides in part as follo,.-s: 

. "That nn~· child in the Iowa Soldiers ' Orphans' B orne who 
Js .an _orphan or has be~u abandoned by its parents, and any 
ehtld m t he ll_nme who IS not 1m orphan and who hns not been 
abandoned. ~"!th th~ consent in \\Tiling of its parents, or if 
but one be hnnl!. ", th the eon~nt in ,nitin" of the sur..-ivor, 
ma~· be. adopted by any citizen of this state on tbe reeom· 
mendattons of the buperintendrnt "·ith the appro\'al of the 
Board of Control of state institutions." 

OP iNiONS TO DOA RO 0~' COI'THOL 135 

You will note fl'lun the [orel!oing that it is prol'i1lc•d that sm·h 
<'loiltl nwy he nd11pted ''hy any l'itizrn of this state. • • • .. on the 
rrrommt•cHlation of the suprrintcnclrnt. ~h'. The statortc clearly 
limits the ncloptinA' of children to t•itizcns of this state. for it is a 
well c'tuhli,hed rule that whrn 11 statute enumerates the persons 
or thin~:s to be affec·tcd by its prol'isions. there is an implied 
ext·lmJon of others; there is then n natural inference that its 
npplic·at ion is not intended to be general. 

It i~ therefore the opinion of this department tha~ the superin· 
tcudcut uf the Iowa Soldiers' Orphans' Home has no authority to 

adOtll n child to <·iti7A'ns of another state. 
B. J. PowERS, Assistant Atlornry Ocntral. 

AOOPTIOS O J•' CJULI)RES FRO~ SOJ,DJERS' ORPJJA!\S' 110 )1E 

A cltlzeo ol Iowa, even though r.,.ldiog temporarily to another alate, 
Ia entitled to ndopt a child !rom the Sotdiera' Orpbana' nome. 

F tbruary 28, 1919. 
Donrd of Contr·ol of S tate In~titutions, 

Gentlemen- We hn,·c youc· communi•·ation of February 28th, in 
which ~·ou n~k for an opin ion of this department upou the fol
lowing proposition: 

" llu~ the superint endent of the Soldiers' Orphans' Borne 
uuthcH·i ty to c·onscnt to the odoptoon of a cl1ild uncler the 
•·ustucly or t hat iustitution tn n citizen of the state of Iowa who 
ot the p1·cscnt time is lemtlorarily residin~ in the state of 
.l\clornsko: the parties ~ceking to ndopt the child, huviug 
r c<·ci1·ed tustocly of the child w1dcr contract while actunlly 
residin g in t he state of lowaf" 

In answer to this proposition, permit us to d irect your attention 
to section 2G!l0·a, supplement of 1913, which pro\'ides as follows: 

" That nn\' ~b ild in the Iowa Soldic<'S' Orphans' B orne who 
is 1111 orphai• or has been abandonee! by it.o; parents, and any 
t•hild in thr home who is not an orphan and who hM not beiln 
uhnnclonro, with the <·onsent in writinl! of it.~ parent.<, or if but 
one he li,·inr.:. with the consent in writim: or the survivor, ~ay 
he adopt~d hy aii!J riti;:cn of thi~ tlolc on the reeommendabons 
of the lillperintendent ";tb the approval of the Board of 
Control of stute in~iitutions. The adopt'on shall be by an 
instrument in writinA' to be ~icned by the superintendent, 
subject to the appro,·at. in writinl!, of the Board. of Contr_ol, 
and hy the person adopting. and e.~e~pt as herem otherw•se 
pro,;decl Rueh in•trument shall be SJI!Ocd and recorded M 

pro,·idcd by chapter 7 of title 16 of the cede as a~ended and 
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the adoption shall •·r~at~ tl~~ ri ~l·•~ und liabiliti~s pro\'idet! 
by su id chapter us unwmlt•o. 

You will note that t h<' pt·o•·ision is lltal "any citi>.ett of this 
~tate'' may utlopt au~· chihl in the ~uldit·•·s· Orphans· Home on th(' 
re<'ommcmlatinn or the sup.•rinto•utlent, with tlw appro\'al of the 
Bnnrd ,,r ('outrol or stutc iustitutions. 

If the partie' serkinf.! to otlop~ the dtild still <·laim Towa a' their 
home, uud ~till rt'J.!llrd them<wln>s as <·iti>.t·ns of Ibis ~~nte, then 
they are eutitletiiOtltlnpt 11 t•hiltl, el'ell thou~h they may he residinJ.! 
temporarily in ouother stole. 

We SIIJ!:Ze~l thnt the luw ur the stale of Iowa be ohserrrd in the 
mnttrr or mukin)! unl the ndoptinn papers, and we would SUJ.!J.!t>Sl 
thot sm·h J)Upers 11hen t·ornplelt·d lw filed in the otli·e of tltc 
recorder or the •·otmly in whidt the appl ic;mts daim their home 
in this s tntr. Such pt·ocedurc would make the atloption eunfonn 
to nil or the p ro1·i"ion' of the lnw of this state. 

R. J. Powm~. A.•.<isto11t Atlonuy Gt>ltrr(!l. 

t>F: SAJ.TY F Oil ESCAPING 

Glrla tranererred from training school to re formatory subJect to same 
penally tor ea<•apo therefrom ao a person originally committed t hereto. 

February 8, 1919. 
Bonrtl of Co11 trol of Stole Institutions. 

Genllcmrn- 'rh is commml i<•ation is i11 •·cpl.v to your letter bear· 
ing date Jnnmtt·~· 27, J!ll!l, udtlt'C!-'l<Cd to n. M. lhn·ner, attorney 
gcncrnl, in whit·h you make inr1uiry aR to wlwthcl' or not scl'!ion 
4!;!J7.u of the 1913 supplcuwnl of the ~ode of Iowa applies to girls. 
u11der sectio11 27 1:l·nl0 or the 1915 ~upplemcutal supplement of tlte 
code of Iowa, hm·c been I runsferred from the training school lO 
the women '" reformatory; and in which letter you subrnit for an 
opinion the following <lue.,tion: 

"Will t he fi\'C·ycor additio11al penalty attach to g1rls trans
ferred from the training school to the women's reiormatory 
if su<·h pcn;on trausferrl'd es<·ape from the women 's rcfonn· 
atory f" 

Soitl section 4897.a is as follows: 

" If any pert10n committl'd to the penitentiary oc rcfonn· 
ator.v ~hall break such pri!«m and e~ape therefrorn or shall 
M!(·ai)C fnJm or t.rn"e without due authority any buildinf!', camp. 
~arm. rnr<len •. ell~·. town, road, street, or 811~· plat·e \fhatsoe··~r 
111 whtch he •s placed or to which he is directed to go, or 111 
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which he i~ nllcow~tl to lw loy tl w wat·tl~n ur an1· n01,·er or 
tmpluy~..' uf lht• pri.,.(tn~ \\'hNh~r in!o\id~ or out :o:.id<· of tlw pril'i4m 
wall> h~ >111111 he tlt•Nn.-1 !!tlllty of :m r>~·apr from <nid prlli· 
t rutuu·~· or rvfur11111tnr~· nud shull lor punished Ill' imprison. 
uwnt in :-.aiel IWnit('utiary or reformatur.r for n i.,·rm not to 
t·~•·N•d fi1·~ ~·rnl"'. to rommru•·e fruon and after the rxpirntion 
of 1lw t"rm of hi..; pr<',·iuu~ ~nterw~. In order to t~urbotitute 
Hll !'M'ltl'<" U11c1(•r th{' pruvi~iOUS of this tWt it i~ not 11ti'l'S.~tr'\" 
thut th•• l>~'i<Ottrr hr within m11· wall• or ~t ... lnsurr 11nr tluit 
then• >hnll he au~· ar tual breakiit,:: nor that hr hr in thr prt'S· 
t·nrr m· a..tunl t'lL'Iocly of a11y ofTit'('r or other person. If any 
person hn1·inJ! been paroll'd from the state penite11tiary or state 
refnrmatot·y II' prO\'idrd IJy law. 'boll th~reaftrr depart with· 
0111 the writtrll t•ott«•nt or the board of parole from the terri· 
tor~· withiu whit·h hy the term.• of said parole he is rrstrietffi, 
or ir h~ •hull "iolate any eo11clitinns of said board of Jlnrolc 
lte shall h(' clet•nwd to lu11·e es.•npcd from the custodr within 
th e mrnnin)! or section one of this act and shall be punished 
ns thrrein pro1·ided." 

~nid ~N·I ion 27 1 3·nl0 is ns follows: 

"An~· womnu or J!irl o,·~r the age of fourteen years who 
is nn inmate <)( t he industrial school for J!irls, who is um·ttl~· 
lln(l illl·utTiJ!ihlr. or whose presence is danl!•••·ous and dctri . 
mNitullo thr st·hool, rna.v. on the reeommcndution of thr snpcr
inl!•tltlent of thr ~rhool and after an itll'!'llliJ.!ntinn hy the 
IJnunl of <'OII Irol of sl<lle instit111ions, he trnn, fe rrNI hy ordrr 
or sn id hollt'd or ••onlt•nl to the reformatory, nntl the cxprnsrs 
of I he t•·nnsf<••· sha ll lw pni<l ft·om th e funds of the school. 
Au<l thr IIOut•d lllll\', 011 the rc<·ommcntln tion of the snpet·in· 
ll•nl'lrnt or t he rcf~rmatory nnd after an invrstil!'ulion hy the 
honrd. t l'llll>fcr !Ht~· illrnate or the reformatory to the intlus-
1 rial st·hool for I!' iris, o11d the expense.• of the transfrr shall 
he pn icl from the funds of !he r~formatoJ>·. And. after a 
trnnsfrr to d t her institution is made. the person transferred 
shn ll hr snhjrel to all t he pro1·isions of law and rel!'11lation• 
of the in>litution to which she is transferrt'd the same a.~ 
thon11h she had originall~· hl't'n committed th~reto." ,..._._ -- ..... ........... --- . 

Ant! in this I'Omtl'l'lion atl~ntion is called to Chapter 34 or the 
A<•ts or the 37th General As;;cmbly of Iowa, which is as follows: 

"Srt·lion I . That wbere\·er in the code. supplement to the 
rode. J!ll!l. or the supplemc11tal supplement to the .~?fie. 1 9~5. 
or any act of the general a~mbly. the te!"" mrlu~tr~~l 
~oehool" is made u~<e or the Mme shall be and ts her~by mO<_I•· 
fird "" as to read "training ~hoot " instead o! "mdm<trtal 
~~ehool". 

"&>e. 2. That on and after the taking effect of this act 
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the iruh!'lrial S<'hool for boys loc·ut~•l HI Eltlum ~hall .h~ known 
as th~ TrainirH: ~·hool for. Bny~ and the lndm;t rral ~h.ool 
for l!irl• lrwatr<l at )Jitcltrll\'rllr >hull h~ known us the Trnnung 
s~hool for Girl~". 

It will hr nofl'd thut the afor~aid srctinn 271!'1-nlO sprcifir·nlly 
pro.-idM that the J)('N>n tran<frrrrd •hall hr suh.iN·t to ull o£ the 
prm·i,ion~ of Jaw and re;.!ulation~ of the in>1il~tlion to whic•h ~he 
is trnnsferrccl the ~Hotte as thnn;.!h she harl ort~mnlly hrrn rnm
ntitled tlc rt·c·to: ancl for thnt rrnscJn it is the opin ion of this ck 
partrn~nt thut if a person so tran<fcrrrd from the traininJ: S<'hool 
to thr womrn 's reformatory shall t"--'Dre th~rrfrom ~Itt would be 
snhjert trJ the rrodsions of afor~ui(\ ~eetion 4 !l7-n the ~me as 
an~· prrMn would he who hacl orir:inally been rommittecl thereto. 

(', W. PtER;;()I,, .4X<i~lo>tl Allonrry Otllrrol. 

TRA.S!lf'F.RRI .SG PATlE.ST!'! l 'Rml O.SE IXSTIT("J'JOS 
TO A.SO~RER 

Th e rost tor the support or patients tran•terred !rom one Institution 
to another should be chnrged to county or his residence at rate pr&
nllln~; at tnstttutton to wblcb lrane!erred. 

Board of Control of State Institutions, 
Oentlcmcn: 

Jllarch 4, 1!!19. 

Your letter of the 24th ult .. acltlrl'<;.'<('(] to Attorney Gent>ral Ha,·
ner, hM been referred to me for attention. 

You stole that occasion ortcn nl'is~ for transferring patients 
from the Institution for FecbJc.MinMd Chi ldren to the State 
Hosritnl ancl Colony for Epileptics; also, for transferring patients 
from the 1·arious State HClSJlilals for the Insane to the State Bos· 
rital nnd Colony for Epileptics. 

You then ask wlwth~r the cost of th e support of the patient 
•hould be dtnfl!cd to the county or hi~ or her re><idcnce at the rate 
rre,·ailinj! at the in>litntion to which the said patient ha~ been 
transferred. 

Your af'tion_ in rV<JlCe\ to the for·cgoing matter will be govemcd 
b}- the followmg st atutory pro\'isions: 

" • • • The !Joorcl (of control) shall ha1·c full power to 
t~ansfer cpclcptt,·s from any othe r state hospital or institu· 
tron m_1dcr _the control of said board to the hospital ancl colony 
for cptlephcs, to transfer insane epileptics from t he hospiul 
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and enln11~· to other· ~tnlr institulinns, ancl to rc-tt'tlllsfer su('h 
l'J>ilepti•·s if rl~euwd expedient." 

l'unt)!raph I , se<·ti•m :!127-a!lli, SUJ>plemrntal · surplcmrnt 
of l!IHi: 

• • .\11 laws rrlatiug to thr admis.•ion (\f patients to 
tit~ ~tate hospital for the insane shall apply to udmis;;ion of 
patirnl' to the Mate ho.•pital and eolon~· fnr r(>ilrptic·s in all 
c·a,c>; where ~urh laws may be nJlplicablc." 

l'ur·nJ!t'IIJIIt li, secticm :!7:!7-a!Hi. sttpplementnl snppl~nwnl 

or l!ll5: 

"Thr Bunl'(l of Control of stale institutions shall f\...; the 
per c·upitu allowance whieh may be char::cd h~· the ~1id 
State ll uspitnl unci Colony for Epilrpfi(·S fur thr t•an·, trent· 
men I mac I rnaintrnatt('C of radt patient therein, which shall not 
e>:<·eed the >Hnn of lit'tccn clullars per c·apita prr uwuth, • • • " 

I' a ragra ph 7, sect ion 2i27-a96, su pplemrn lttl "' pplemcnl 

or 1915: 

'"!'he supcrintrndcnts of the ll clspital for thr Insane nnd 
Ho•pitol for lnt>briatcs shall certify to the auditor or stat.e 
on the fin<t days or .January .• \(>ril, .July and ONnher the 
amowtl not prr1·iou;.ly certified to him due the state £rom 
the se1·rrnl count i<·s ltuving patients char·gcnhle thereto, ond 
the nuditcll' of state shull tltet·Nrpnn eharA"•' tlu• same tc. the 
county so owing 111td the Board of SttJ'H'rl'i>-Ors shall at th e 
time of lel'~·ing otlrer taxes ~timate the amount neci'S<ary to 
meet this expense the ~nmint:: year, incluclinA" tost of corn· 
mitmcnt oud transpot·tation of rntients and shall levy a tlllt 
therefor. • • • '' 

Soction 2292, supJ>lement of 1915: 

"The Doorcl of Control of state institution~ of Towa may 
from time to time fi~ the monthly sum for tlte board nnd 
care of carh patient in t he State liospi tnls fnr Insane, which 
gum for the hospitul< at lilt. l'lcnsant 111td Clarinda Rhall 
not exceed fifteen dollan!. • • • " 

Scetion 22!>1-b, supplement of 1!>13: 

"F.I'et·y dtild an d youth rcsidinr: within the ~tate, between 
the 8"e• of fii'C 8110 twent\'-<IIIC yrars, WhO by reUSOil Of 
deficie';,l iutelleet iA rendered unable to ar<tuire an education 
in the common >;('}tools. is entitled to receh·c the phy~ical 
and mental trainin~ ond care of this institution at the expenm 
of the state. • • • " 
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Section 2603 of the code : 

" Pupils not othet'\\·ise proYided "ith t' l ?thit~g- shall be 
supplie(i by the supel'intenllellt, the cost of winch, 1f any there 
be with that of the transportation of the pupil, shall stand 
as' an acconnt a<Ya inst him or his pareut or guardian • • •. 
If it is made to :ppear by the affidavits of three disin terested 
persons of such county, not of kin to an inma te, his parents 
ot· "'Uardian that the same ought not to be collected from 
ther~ or eitl;er of them b~cause of their financial condition, 
then the auditor shall cred it the same to the sta te and report 
that fact to the Board of Supervisors, which board shall 
direct its payment to the state out of the county fund. " 

Ft·om all the foregoing statutory provisions it will be fourtd that 
all the laws applicable to the admission of insane persons to the 
insane ho!-!pitals of the state shall apply to the admission of 
persons to the Hospital and Colony for Epileptics so far as appli
cable; that the Jaw go,•cring the admission of patients to insane 
hospitals provides that the cost of su pport of a person it1 the 
insane hospital shall be charged to and paid by the county of the 
patient's residt>nce; that the Board of Control is clothed with 
the power to determine and fix the month ly sum for the support 
of ea('h patient in the various state hospitals for insane, not to 
exceed the max imum fixed by law. 

Therefore, inasmuch as the Board of Control has the power to 
fix the monthly sum for the support of patients in the insane 
hospitals of the state, and whatever sum so fixed is chargeable to 
the cotmty of patient's residence, and since the law relatiYe to 
insane hospitals is applicable to the H ospital and Colony for 
Epileptics, then it is evident that the Board of Control has the 
power to fix the amom1t necessary for the support of patients 
in the Hospital and Colony for E p ileptics, up to the maximum 
fL~ed by law, regardless of when or how they arrive, and dwrge 
the sallie to the county of the epileptic's residence. 

The conclusion reached with reference to the t ransfer of patients 
from the State Hospital for the Insane to the State Hospital 
and Colony for Epileptics will apply equally to the transfer 
of patients from the I nstitution for Feeble-Mit:ded Cbildreu to 
the State Colony and Hospital for E pileptics. 

W. R. C. KENDRICK, Assistant Att01·ney Gcnct·al. 

OPINIONS RELATING TO INSURANCE 

CONSOLIDATION OF DOMEB'I'IC AND FOREIGN I NSURANCE 
COI\IP ANIES 

A domestic insurance company may consolidate with a fo reign in
surance company, ln wblch event the consolldated company begins as 
a new company. 

December 20, 101~). 
B on. A. C. Savage, 

· Commissioner of Insurance. 
Dear Sir : 

I have your request for an opinion upon the following ques
tions coneerning the consolidation of the Chicago Bonding and 
Insurance Company of Chicago, Illinois, with the American Bond
ing rutd Casualty Company of Sioux City, Iowa : 

• - "" o:'1'11 

First: Do these companies have the right, under the laws 
of the state of Iowa and of the state of Illinois, to consolidate 1 

Second : What steps are necessary to be taken to consol
idate, and would there be a new corporation if consolidation 
is effected? 

With reference to your first question, I quote from chapter 
58, acts of the 30th General Assembly of the state of Iowa, which 
is also found in the supplement to the code, 1013, set:!tions 1821-m, 
1821-r and 1821-s. The title and the sections application are 
as follows: 

"CONSOLIDATION OR RE-INSURANCE OF THE 
RISKS OF INSURANCE COMP AN'IES. 

"AN ACT to provide for the consolidation or re-insurance 
of the risks of insurance companies • • • with • • • other 
eompanies • • • authori?.ed to transact business within this 
state, and providhtg for such consolidation • • •. 

''Section 1. ' Company' defined. The word ' company' or 
'rompanies' when used in this act, shall mean any company 
or association organized tmder the provisions of chapters 
fou r, five, six, seven or eight, or title nine of the code, 
except county mutuals. 

"Section 6. When any company or companies not named 
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in sectiou two (section 2 refening to life insurance com. 
panics) drgire to consol idate or rc-in~nrc, it sh~ll only be 
necrssary for snell ('OHlP<lll.Y or l'011~p<11 1J CS to subl1'!1t the plan 
or consolidation or r e-insu ran<·e w1tl: ~Illy C1ther. mformation 
that mav he re(\uircd to the l'Ollli111S!-i10ner of m surance of 
the state and the attorney geHen.tl, a nd flay~ the same by 
them approved. 

"Section 7. No company or eompanies as defined by 
section one of this act shall consolidate or J'C'-insure with any 
other company or companies 110t authorized to transact busi
lless in this state." 

Yon will note by the langnagc of the title to t he act, and 
by the language of scc·t ion 7, that it "·as clearly the intent of the 
legislature of Jowa that any insurance company, other than life, 
in Iowa would ba,·c the power ulJClcr this act to consolidate with 
any other com paf!y authorized to transa('t bus iness in this state. 

Note the language of the title : ''An act to provide for the 
consolidation of insurance companies with other companies 
authorized to transact business in this state.'' Section 7 then 
follows and provides that "no company or companies, as defined 
by section 1, shall consolidate or re-insure with any other company 
or companies not authorized to transact business in this state.'' 
In other words, it is clearly saying by the act that any company 
which is authorized to transact business in th is state may con
sol idate in any insurance company organized under t he laws 
of this state as described in section 1. 

It is, therefore, the opinion of this department that inasmuch 
as the American Bonding and Casualty Company is organized 
under the laws of the state of I owa, as defined by section 1 of 
chapter 58, acts of the 30th General Assembly, and inasmnch 
as the Chicago Bonding and Insumnce Company is now author
ized to transact business in the state of I owa, these companies 
come within the per·view of this act, and are permitted to consol
idate under this law. 

The laws of the 31st General Assembly of the state of Illinois, 
as found in the aetrs of the 51st General Assembly of the state of 
Illinois, pp. 604-610, clearly authorize the con-s~lidation of both 
resident and non -resident insurance corporations. 

Your seem1d inquiry is whether, after the consolidation is 
effected, it would be a new corporation . 
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As stated above, it is the opinion of this department that our 
statute confers ~he power to consolidate, without prescribing any 
mode of effectmg the consolidation except section 6 which 

'd ' prov1 es: 

. "When any company or companies • • • desire to consol
Idate, • • • IT SHALL ONLY BE NECESSARY FOR SUCH 
COMPANY OR COMPANIES TO SUBMIT THE PLAN 
OF CONSOLIDA'!ION • • • with any other information 
that may be reqmred, to the commissioner of insurance of 
the state and the attorney general, and have the same by 
them approved.'' 

Fletcher, Cyclopedia of Law of Priva.te Corporations, Vol. 
7, p. 8334, sec. 4691, 

speaking with r eference to this matter, says : 

" If the statute merely confers the power of consolidatinrr 
without prescribing any mode of effecting the consolidation~ 
t he consolidating .companies may agree upon any t erms they 
may see fit, prov1ded they are not unlawful. The statutory 

.power to consolidate with other companies upon such terms 
as they may agree upon simply means such terms as may 
be agreed upon consistent with the law as announced in their 
charter or otherwise." 

In r eference to the matter of consol idation, 7 R1tling Case Law, 
sec. 127 p. 155, says 

''By consolidation, in its proper and more restricted sense 
is meant a union, merger, blending or coalescence of two or 
more corporatio11s in one corporate body, whereby, in general , 
their property, p owers, right and privileges inure to, and 
their duties and obligations devolve upon, a new corJjora
Non thus called into being." 

The statute of Iowa does not provide in detail with refer ence 
to the consolidation, excepting the secur ing of the consent of the 
rommissioner of insurance and the attorney general, and when 
this has been done, if the plan is not in v iolation of the law, then 
all that is required is that the plan shall be approved by the com
missioner of insurance and the attorney general, and by the 
companies themselves. 

In a well considered opinion, the supreme court of the state 
of lllinois held that a consolidation of two corporations brings 
into existence a new corporation possessed of the property, rights, 
and franchises, and burdened with the liabilities of those passing 
out of existence. 
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Ch·ica.go Title a11d Trust Co. v . Doyle, 259 Ill. 489. 

Speaking with reference to the matter of consolidation, this 

same court, in the case of 

W. Scheidel ('oa Co. v. Rose, 242 Ill., 484, said: 

''The effect of such consolidation is the• dissolution of the 
co11stituent companit's. They cease to exist as legal entities 
and a new corporat ion goes into existence having all the 
property, ri~hts, powers and fra11c hises and subject t o aU the 
duties and obligations of both the constituent companies." 

In the case of Chicago Title and Trust Co. v. Zinsc·r, 105 Ill. 
718, the same court, speaking with reference to the matter of con
solidation, says : 

"By the consolidation • • • the original corporation ceased 
to exist, and the appellee, as the consolidated corporation, 
acquired and succeeded to all the facult ies, property, rights 
and franchises of all its component parts, and became suhject 
to all duties and obligations and conditions imposed u pon 
them." 

It is, therefore, the opinion of this department, that all the 
steps necessary to be t aken to effect the consolidation are : 

First: To submit the plan to the commissioner of insurance 
and attorney general and obtain their approval of the same ; 

Second: The approval of such plan of consolidation by the 
companies consolidating; 

Third: The adoption in connection with the plan of consoli
dation of a new set of articles of incorporation. 

Upon the foregoing conditions being complied with, it is the 
opinion of this department that these two companies may and 
would be consolidated under the law, and that a new corporation 
would be organized and would assume all the duties and respon
sibilities held by both of the other corporations. 

H. M. H AVNER, Attorney General. 
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ROSPJTALS MAY SECURE LIABILITY IXSrRA:\TE 

Incorporated hospitals come within the provisions ot chapter 330, 38th 
General Assembly, relating to insurance against liability for errors or 
negligence in the practice ot medicine. 

December 1, 1919. 
Hou. A. C. Savage, 

Commissioner of InsUI·ance. 
Dear Sir: 

Your letter of the 18th ult., addressed to Attorney General H. 
M . H avner , has been referred to me for attention. 

You ask: 

''Are incorporated hospitals within the tE-rms of the Iowa 
statute-section 1, chapter 330, 38th General Assembly
r elative to insurance against l iability for errors and negli
gence in the practice of medic.:ine?'' 

The legislation to which you refer provides as follows: 

''Insure against liability for loss, damage or expense result
ing from personal iJ1jury or death caused by enor or negli
f!Cnce of the insured in the practice of medicine, surgery or 
dentistry, including the performance of surgical operations, 
or in the prescribing or dispensing of drugs or medicines, or 
for loss by reason of damages in other respect<>, for which 
loss, damage or expenses the insured is legally liable; pro
vided, however, that any policy issued by any such company 
shall contain a provision so that said policy shall inure to 
the benefit of any person obtaining a judgment against the 
insured to the extent of the insurance carried and for the 
purpose for ·which the insurance was issued." 

It will be observed that the act just quoted from covers any 
person e11gaged in dispensing drugs or medicines. 

Inasmuch as a corporation has been held to be a person by the 
supreme court of Iowa, we are of the opinion that an incorporated 
hospital would come within the provision "dispensing drugs or 
medicines '' and therefore a r isk which could be insured under 
the provisions of chapter 330 aforesaid. 

W. R. C. KENDRICK, Assistant Attorney General. 

10 
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TJTIJ.E GUAU,\XTY ISSURANCE 

Title guaranty insurance is authorized under paragraph 2, section 1700, 

supplement 1913. 

December 29, 1919. 

Hon. A. C. Savage, 
Commissioner of lt1surance. 

Dear Sir: 
I have examined the articles of incorporation of the Des Moines 

Title Guaranty Company submitted to this department for 
approval. 

You express doubt as to whether or not the statutes of Iowa 
permit a corporation organized under the insurance laws of this 
state to engage in the class of business provided for in the articles 
of incorporation of the Des Moines Title Guaranty Company. 

The nature of the business to be transacted by said corporation 
is stated in article 3 of the articles of incorporation, which article 
provides as follows : 

''The object of this corporation is to engage in the blisi
ness of issuing bonds and guarantees against loss, injury or 
damage by reason of failure of, or defect in, the title to 
real estate or on account of costs or expenses of defending 
the title to the same, under the provisions of chapter 4 of 
title 9 of the code of Iowa, and to issue bonds and instru
ments of guaranty required or permitted by law to be made, 
given or filed, except bonds required in criminal causes.'' 

Section 1709 of supplement to the code, 1913, defines the class 
of insurance which may be transacted by corporations organized 
under chapter 4, title 9 of the code, and paragraph 2 of said 
section reads as follows : 
r.-:::·;· 

" Insure the fidelity of persons holding places of private 
or . pu~lic trus~, or execute as surety any bond or other 
obhgatlon reqUired or permitted by law to be made, given or 
filed, except bonds required in criminal causes. None but 
st.ock companies shall engage in fidelity and stuety business." 

. -, 
r. Under- thestatutorypr;visio~bov-;quoted it ;,ill be- obsened 
that corporations organized under said chapter 4, may: 

" Exe?ute as surety any bond or other obligation required 
or. p~rm1tted by law to be made, • • • except bonds required in 
cr1mmal causes." 

There is certainly no illegality in giving by one person of a 
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guaranty to another person against Joss, injury or damage by 
reason of failure of, or defect in, the title to real estate. Evidently 
such transactions are permitted under the laws of Iowa. There
fore, the business of executing as surety any bonds or other 
guaranty against such loss, injury or damage is clearly within 
the scope of paragraph 2 of said section 1709. 

• • • • 
W. R. C. KENDRICK, Assistant Attorney General. 

LnflTING LIABILITY IN FIRE INSURANCE POLICY 

A fire insurance policy limiting liability in the proportion that the 
sum Insured bears to 80% of the actual cash value of the property 
violates Sec. 1746 of the Code prohibiting co-Insurance. 

February 11, 1920. 
Hon . .A. C. Savage, 

Commissioner of I11surance. 
Dear Sir: 

You have submitted to this department the following riders 
to be attached to fire insurance policies, and ask for an opinion as 
to whether or not they violate any provision of the insurance 
Jaws of Iowa : 

A Yerage clause : 

This company shall not be liable for a greater proportion 
of any loss or damage to the property described herein, than 
the sum hereby insured bears to 80 per centum (80%) of 
the actual cash value of said property at the time such loss 
shall happen. 

In case of claim for loss on the property described herein, 
not exceeding five per cent ( 5%) of the maximum amount 
named in the policies written thereon and in force at the 
time such loss shall happen, no special inventory or appraise
ment of the undamaged propeTty shall be required. 

If the insurance under this policy be divided into two or 
more items, these clauses shall apply to each item separately. 

In consideration of the rate at which this policy is written, 
it is expressly stipulated and made a condition of this con
tract that this company shall be liable under this policy for 
no greater proportion of any loss than the amount hereby 
insured bears to ninety (90) per cent of the actual cash 
value of the property described herein nt the time wl~cn 
such loss shall happen, nor for more than the proport10n 
which this policy bears to the total contl'ibuting insurance 
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that 'tntutury Jtro, ·i,iuto . ( St·..tiuu 17;;,;.._., >ll(lp. I!H:I ) . 

8<-c tiou li4ti uf tlw •·code lh<'n l""'' idc...: 

•• :\uy I) tO\ j,iun. c.·outrnt·l or to~tirmhuion ('ontaiucd in any 
polit·y ht" inl"urauc·<'. i!o\.-'liNl hy uuy in-..uratU'e \'Otnpany doing 
blt~in!'!<• 111 till' -ruto• under tht' ll"'' i.'i1111' of thi~ .-ltapter, 
rrovidon~t or stipuhotiu~t tl1nl tlw iu~u~tl shall maintain insur
llm·e 011 1111y prope1·ty t•o,·ered hy Midi policy to auy extent. 
or 'hall to 1111~· t•\lt' lll h{l llll in>LII't•o· of till' property ius·ored 
in snell polll'y , lit' >hnll ht•ar uny purtion of the lo.-..~ on the 
pmrwo·ty iu'Ou•c•tl, •lwll lw \'Hit!: mal th~ auditor of state shall 
rc[u~C to ltlltiltol•izt• 1111)' ,Udl 1'(11Uplln)' IO do busiues.~ Or lO 
o·cn~w the 1111tho1·ity <•r thr ec1·tificatc or any such compauy 
when till' fui'Ul nr Jlulit·y issued 01' proposed to be ismcd 
contnins 1111y xut·h pi'O\'isicon. t·<•n l ract or stipulntion. No 
condilinu til' stipulntion in u poliry of insurance fixing t.be 
amoun1 11f liuhility Ol' o·~t·IIVl'I'Y under "nch poliry with refer· 
cnc~ tu pmo·ut iu~ witl1 ul h ~o· iu"ll'llnre on pr<'J)<'I'ly insu red 
s lonll b<• vulid cxc·r Jll ns to utheo· valicl nnd collectible iusur
anc·c, nny llt(I'I'CIII<·ntlo lhr t•ont o·no·y 11otwithstanding." 

'l'hc qnc•tiuu null' no·isiug, do the po·o,·isions fouud in the o·idcrs 
herrin hUh1nittrd "iol11tr the terms of M.'\'lion 17-16 of the cotic 
JH'Ohibitiug c·oinMu·ant•r t·lnuM!>< in fio·c in~uram·c eontracts l 

t'oinsurmw r, in th<·ory, i~ tht• I'('(Jniremcnt in R policy that the 
in'>ured shnll <·urry in,urnnl'e up to a certain per eent of the 
a1·tual c·ash \'llln•• of rlw properly insured: uut t:oinsuranct, in 
fll<'t , i~ any pro ' i~inn in u t)<>lit•y whi<'h re<tnircs, or bas the effect 
or rc•tnirin~. tlw nhu..,·d to <·urry tilly portion of his ri.sk. 

Allot lli!l Or11trol t•. Conuui,siOiotr of 11osurance, 148 
llich. liGG. 

Hic/11u tl• 011 Ju•11ranr t (:ld Ed.) , ~- 24.2. 

ThP l<'j!i~lnturr of Mit:hij:nn ennt·U'<I a law which rea<h as 
follows: 

"Thnt it •hull he unlawful he•-eafter for om· fire insurance 
company doin~t lousincs.~ in the state o( Michigan to provide 
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l1y nny iu:.tu·atH·t• pu1it.'y j..,l>t.Ul1d hy it. ••r hy a11y •·lau'l• 11H'I'1. .. in, 
ot' It,\' uuy '''Jiotrah• :tl!n't'JIIt'll l, •·t~utr;wt Clr nth(•rWi1'-('. tlaat til(" 
liahihty uf ~id i tl' ... ura1Wf' ~·umpany tu tlu .. iusur•••l .:--hull ht 
Jitllihld Or l't1'1ril'f t'4\ hy rtl :J:-.(IU Hf th(' f~•i)Ur~ (If lit~ :-..aiel 
iu~UI'\1d tu iUJor,UI"C' tht• lli'HJWrty <'<•\·,~r,l(l hy ~•i•l pulit·y for nny 
··~rlain nmount ur pN>portion o£ lh<' Mtnnl ea~h \'nluc or 
'IH'h P•~•pert~·. · ' 

The wpremc Nmrl of i\lit·hi~tnu. in th~ t'8St' <>£ .11/0r Hry Oourol 

•·· CouuuiR<ioua of '""m•nr<, " "I"''· hrld that il would be a 
\' iOllll inn of th~ Stntut~ nliO\'~ f(UOtr d fur a fir~ insuranee COillpnuy 
to (ll'to\'ide in its pnli··y {l liltoit nt iun or it• liability 

"to Mll·h propo rt iun or .my 1 .. ,, ns the amount o£ the policy 
beurs to SO Jl{'r ~ent ,,f the ••n,h Yaluc of the property 
iusurM.l." 

Ht'frrrinJ.t, now, to our o"" slatulr, rode ~lion 1i46, we find 
that it <•XJlrCMly prohibits any •tipulntion in n fire insnran<·c 
poliry, wlot•rrhy the insured 

'',hnll to any extent be 1111 insuret· nf the property insured 
in 1>11ch polit·)-. or ~hall bear any portion of loss on the 
prope1·ty insured." 

Ocra~ionally attempt i~ mudc to en1de the statutory pro,·isions 
rwohibiting coin~uruncc clauses in fire iHSlll'llllre policies by dc;;ig· 
11nting th em ''tti'Cra!(C c·luusr•;" but if the effect of such clau""s 
wonltl be to rt\usc the insu1·ed to eurry any poo·tion of his risk, 
thrn th ey fell within the inhibition und should be excluded. 

J)nmlts d! Sons C'o. 1'. Gcrmun loosotroncc Co., 153 Town, 168. 

In thr riderd in •Jur,tion the insuow l is r<•qnire<l to cno·ry n 
errtuin prorXlrtion of his ri"k, pro\'idr<l he dr<ires insurance to 
the full value <of his prtltwrly. I um, lhcreforP, of th~ opinion 
that the rider~ in quf~lion ,·iolate the prO\'isions of section 1746 of 
the rode nnd should loc cxrluded from all fire iu~urance policies 

in th i• state. 
W. R. C. Ko::-:I>HICK, Assi•ln11f At/ornry General. 

HFlOIST t:IU :O OOSDS IS 11;\ SDS OF t'O)DOSSIO:'<ER OF 
1:-l!iCR.\ :'lC E 

Commtaslonor or Insurance should rectulre aulgnmenl or restaterocl 
bonds ao that he can '"'norer them In eaae or necesotly. 

Uon. A. C. Sa,·age, 
Commi.,.ioner or ln~uranee. 

Dear Sir: 
Your lette r o£ recent dale, addre<--<;('(l to the attorney general, 

has been referred to me !or attention. 
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Y tJU ask: 

"lu 'i ••\t ~ ,f l ilt• f.,, ., 1l1 al tla•J'• • otn• llnw he-in,:! d~.•po...: i lt.•tl 
\\ itl1 11! i;.; ti• ·J •al"l llt• ·IJf :. lf'Jl'.l-'•' l l ti 1UIIo •J' ,, f r··~ i"'itt•r~,),) Lilwrt .'· 
lutlld_:.., \\!' \\t •ll ld Ji1\f' lu kllftW W)Jt' l il~· l' HI" l1c1t it WoU)(} lh' 
llt 'C't''-'ary i1 1 ttt'do 'l' fl1111 1h i~ tlt•JI:ll'lJllt'JII· m i~ht h:H'C th(' l'igJ1t 
It • lll'!!f•l in f•· or lr'HW· ft• r tlu\ rillt• h 1 tllr SH 111f', if netr!'\san· to 
t·omp ly with 1111' hews uf I IH' :-:tate' nf luwa, 10 lla\'l' tltt.• 1:ight 
~l"''·i lio·ufl_,. au I h"rw•rl ' '·' d•··· lllrlll iu11 o f trust or ot hcrwise." 

Tltc• -.:t atnt••:-. 1~f l .. wa l't•qui n·.-. in:\llr<llli'f' t•ompt:lllh~:-; oa·g-an.izi'tl 
Hlld•·r· tlw l aw~ of tlli..; :-.tak to •h•pn:-0i1 t·c•rla iu s~I.:Hl'itics with thC' 
t·oJnrni~~iou(·J· ,,f i u ,llt'iiUt'•'· awl l&llcl,,r , ...... ta in ('t>n<lit ious and fot' 

a SJI•••·iti,• J tllrju"'~t' . 

,\ ~ l'f•lul i ll!.." to sf,.,·k , .,~nlpa n ie'~ . thr !'fatutt• Jli'O\' idt>s tlaat tla~ 

:unouul uf l'ill •itJd ~.;Jud i II(> iJJ\'l\'ilNI in a ('CI'tnin \'la:-:s or S(~\.' tll'i th.'s, 

allCI thcs,• S<'<"llril h•s <l•all l~t· •kpvsih-d wit h lhr commi~~i<)ucr of 
1nsur·nru·••. at leasi. tn the amr)lurt of $100,000. 

l'orle •~··I i<•ll lili!l, a, amt•ndt•d h)· scl'liou 1783-•·, code sup· 
Jl)('nll'lll , J!)t:l. 

,\ s to rn rrrnal lir,. irrsut·arr •·c t·on rpanit•s, IJ~ fore a eertificate to 
•lo lm~dnt•!'o:o; <·an l•t' lr!!ally is."'ttct.l hy the l'Ommissionet· nf insurance, 
such ''"lllJ><lll). •lw ll lra\'f• 111 lt•ast two lrllll tlre•l fifty appli,·atious 
for "" m·vr·iJ)!e ol' *1.0011 t'at h, and t iJrec-fifths of the whuh• nlltll tal 
Pl'cmi 11111 ~hull he clt•pnsited witU t!Jc cummi:;:o;ioucr- of iusuntu(•(! 
in ei ther •·asl• or lawfrtl seeul'itirs. 

f'<~olt·. sc:etion 1770. 

lt i.' also \>nn·idNl hy s\a\\\'.~ tha•. t\w. 1\~\ ~a1;h \'t<\u;: c:.1 \\f~ 
~JOiic•i(•s i~ 1 foret\ as ~lr ow n hy the anuunl statcruc11t, shall be 

""'':'t~tl ru l~:;ul scc:uritit-s aut! deposiH•d with the collJUlis;;ioncr 
of "'~umn~c. cx•·<•pf that in 1hc ease of stock corr1pa nics s ucb 
~lct~os<t shall not Lc t·e•JIIircrl unt il the cush ralue of the policies 
Ill lot'l'C l'X CCc•d lfH' IIIUU LUI L deposited by its capital. 

Cvde, se1·tiou 1771. 

It _i~ fut·lhcr exprcJOsly pro\'iclcd by statute that the title to 
sccnrtllcs_ deposllerl b,r a life t·umpany, iu the t'\'Cnt su,.J1 ,, 0111 pauy 
be~01n;-s ursoln•ut ot· uguiu't which receh·c•·sltip proceedings haY'c 
bee?. III Stt flll ~d, sltull wst iu thu state fnt· the benefit ·or the 
poltt' I<'S on which snch d~pos its \\'t'l'e made. 

Code, section 1780. 

The iuterest dnu on ~uch securities may be collected hy tbe 
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t•omJJHtt i(·~, hnwcve 1·, il' at.lditiruwl SPl'HI'i1y is Jtol •h'P• •~ilt•d wh, .. n 
callt•d for 1>." 11"' ''"mmi"i" nc·r o[ in,rr •·~m·(', 01' )'<'ll•lin;..: any P<'O· 
\.'(•eclin~:-: to •·lose up or c·nj,1in thl' ''olllfl:ln y , the ~•i•l t'Pllnni!'."'inu .-· r· 
,hall <'oiled. the tlividcutls aml iul c•rc·'l anrl n.J .t lh• · ~anrr tr• 

surh ~e•• urit i1•s. 

Cudr, ~ed ion 1780. 

Rt•lal i n~ to ass~s."ment lif.-. •·nwpaui <-s at;('Hnt ulutin~ any mon~ys 
:o he h~ld in trust fur the fulfillnrrnt of il-'< poli,, it•s, flte ~ta tutc fur
t ll('r Jll'(•\' id(•S that Sll(·h companies sha ll inYCSL ~aiel ac.tumulalion 
in ~N·urities authorized hy lnw and d•'PMiL t.he same with the Com· 
mi~sione1· of I llsnt·ancc. 

C'ode, section 1791. 

An<l the int~rcst on stwh scc•nritiPs sh11ll he <'ollcctl'd atHI di s· 
hursccl the same as unclc t· ordinary lif,. poliei~s. 

C"ode, SP!'tiou 1793. 

From all t he forr:::oinl! statuto•·~· JII'Mtstuns it is appnr<'nt that 
the sc•·nrities deposited with the commissioner of insurance are 
deposited for the purpose of pi'O!et·tin)! the policyholders , and, 
in the evrnt of insvlrPn<·,· o t· r ct·ch·r r.,.llip prot·cedings. title to 
stwh Sl'curities is expressly' Yesled in the state. 

Thr quest ion Jtow arises ns to whether you, as commis.~ioner of 
insurtmce, may leJrally JJegotiate or transfer l'<'J!isterccl United 
Stat.~s Lib<.'rty houds i.u your department as requ.ired hy law, should 
o<·rnsimJ arisl' fclr s neh transfer, without some s pecific authority 
so to do b~· the owners of t.Jw bonds. 

The Treasut·y Department of the United l'Hutcs has ntlcd that 
n sf ate • ·ommis~ioncr of insurance may transfer registcr('d United 
:';fates honds deposited with him, pt'OYi,l rd the eompany make an 

. as.~igumcnt in the following form: 

"Commission(' I' of insurance of the state of Iowa. in trtL~t 
for the policyholders of .... . ................... Insurance 
Company." 

Provided, fut·thcr, that such assignment is a('companied by a 
!'('Solution of the Board of Dit·e•·tors authorizing it, and such 
rc~olntion should be signed by the prcsicleut aud secretary and 
bear the seal of the corporation. 

Therefore, it is the opinion of this department that you should 
l'equire au assignment of all the registered United States Liberty 
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bonds deposited with yon, in ordet· that you may legally transfer 
title to the same in the ennt it becomes nceessary so to do. 

W. R. C. KENDRICK, Ass~siant Attor11cy General. 

W HEN GUOUI, POLICI ES PORBIDDEN 

Health and accident insurance companies cannot write group poli
cies, exc~pt under workmen's compensation law. 

May 8, 1920. 
Iron. A. C. SaYage, 

Commissioner of Insurance. 
Dear Sir: 

You request an opinion from thh; depat'tmen t .upon the follow
ing question: 

"Can an insurance company, authorized to write health 
and accident iJ1surancc in the state of Iowa, is.c;ue in this 
state a group policy providing i11denmity for loss of life, limb, 
sight or time by acc~dcntal means, or for loss of time by 
sickness 1 '' 

The statutes of Iowa prescribe the method of doing business 
by an insurance company, and all companies transacting such 
business in this state shall comply therewith. 

I am tmable to find any statute which authorizes a company to 
write group health and accident insurance in tl1is state, except 
as affecting groups of employes and employers working tmder 
the workmen's compensation law. 

I am therefore of the opinion that your question should be 
answered in the negative. 
- W. R. C. KENDRICK, Assistant .Attorney General. 

ANTI-AUTO STEALING ASSOCIATIONS 

Certificates Issued to members or associations agreeing to pay $100 
reward for return of a stolen automobile is not Insurance. 

Hon . .A. C. Savage, 
July 27, 1920. 

Commissioner of Insurance. 
Dear Sir: 

Your letter of recent date addressed to the atto'rney general 
has been referred to me for reply. 

You ask whether or not an organization issuing a certificate as 
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hereh1after referred to is transacting the bufliness of insurance 
under the laws of Iowa. 

The certificate to which you 1·efer is a certificate issued to 
members of an organization agreeing to pay a reward of not less 
than $100 or more than $300 to any party or parties recovering 
or giving information leading to the recovery of an automobile 
stolen from the holder of said certificate. Said certificate provides 
further that in the event the member disposes of his automobile 
he shall cease to be a member of the association and shall indorse 
to the purchaser of the car his said certifi cate. A fee of $10 per 
year is charged each member. 

It is a uniform holding of authot·ities that insurance, other than 
life, is primarily a contract of i11demnity. Therefore, unless the 
contract in question partakes of indemnity it cannot be classed 
as insurance. 

In Minnesota there is au express statute defining the term 
insurance to 

''Do some act of value to the insured in case of such loss 
or damage.'' 

Pursuant to that statute the supreme court of Minnesota, in the 
case of 

Physic'ians' Defense Co. v. O'B1·ien, 100 Minn., 490, 

held that contracts to defend physicians against suits for mal
practice were contracts for indemnity and insurance. 

Under a similar statutory provision of the state of California, 
t he federal court placed the same interpretation upon a like con
tract, holding that such contract provided indemnity against a 
contingent liability, namely a liabil ity to lose in addition to the 
naked judgment that might be obtained against the physician, 
such as loss of time, court costs and the like, and for that reason 
the corporation issuing such contracts were amenable to regulation 
under the state insurance laws. 

Physicians' Defense Co. v. Cooper, 188 Fed., 832. 

But \Vhen the element of indemnity is lacking ~uch contracts 
are uniformly held to be nothing more than contracts for service. 

l'rcdcnlm1'gh 11. Phy.~icians' Defense Co., 126 Ill. App., 509. 
State v. Laylin, 73 Iowa St., 90. 

We have no statute in tl1is state defining the term insurance. 
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1l must thet"t'forr hr app:ll'<'lll lhul the •·•Htlrnl'l iu <tue-.tion does 

nnt Jl0'-'~'"' any "''"tuntial ··lt•nwn t ur incll'lllllil,l•. It merelv 
ohlil!'uk' the n,,.,,.imiou t il 11 hi•·h tlw nll•mh,•r h,•lun:.::~ to offer and 
pay n rrwnrd for the rdum of a <tulen untomoloi le, hut does not 

indemnif~· the owner or agree tu JliiY our t·Ntl for the actual Joss 

or the rnr. 

r 11111 thercrore of the opinion thnt lh(' •·e•·tificat c in quc.•tion 
is not 11 rrrt ilic·at e of insunm<•c and th e n<~o,·intion transacting 
"'"'h husi urs.< is not ;nnenalJic to t he insnran•·t· lnws of this state. 

W. R r. K E:O:I>RICK. ii S<i.<lanl Jli/OJ'IlfY General. 

Ct~RTi\ 1 :-1 U~fiTATlO:SS Jtli POI .JC\! l'llOIITnlTED 

Workmen's compensation Insurance covortn~: farm labors and at· 
tempting to limit liability on that class Ia Invalid. 

October 27, 1919. 

lion. Thomas \Vatter, Jr., 
Dl'putr Commissioner or Jn~uranre. 

Dear Sir: 

You submit to thi.~ departmen t lhc following question for an 

officinl opinion: 

t' l ~ lt lcgul f(JJ" an insnu·onee c·ompnny autho1·i:-.Nl. to ,l, .. ritc. 
wol'lonrn 's (•ompensntion insu t·a n<·<' in t he Rt>lte o[ Iowa, to 
is~ur n <·omprnsation poli··~· in this slnle 1111(1 attach thereto 
u limited linhilit.v cndorsrment stwh n~ hereto attached and 
mnt·kc<l 'Exhibit A· to cover [al'lu htllor!" 

'' Exhibit A " referred to rendll as foliOIIH: 

EXHIBIT "A" 

WORKloiF.N ':> C0:\IPEN$A'fl0:0: ENDOR"EloiENT-IOWA 

n~imiting Liability for Farm J.abor Only). 

In I'Onsilleration o£ tbc premium nt which the nndennen· 
tionrcl polic·y is written, it is understood nnd a:::rced that 
unde•· pnrn:.::rapl• one-a (1-a) nnd onc·h ( 1-b) the Comp~ny 's 
liability, whether the policy he issued in the name of one 
ltssut'('(l or more than one a<;.~ured, for l os.~ from an accident 
1•esulting in bodily injuries to or in d cnth of o ne person (only) 
is limit ed to Fi,·e 'L'housml(l Dollar~ ($5,000.00) for each 
person. 

Subjcrt otherwise to all conditions, agreements and limita· 
tions o! the policy as written, except as herein specilhally 
pro,·ided. 
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. Aitnrhe<l t o n~td formin~: a l'llrt cof Politi' :-;0 .••.•••.•• 
'""''d by the ~uiiit'rn Sur.·Iy l.'cuul>nny 'or Des )luincs, 
!~wa, 10 •• . ...•..•••• • ••• , ••••.•••••• ••••..•..•••.•••• 

····························· ············· 
C'ountersis:med at ........... . . . 

this ... . .... . . .. day of ......... , .'.'.'.·.·.·.·.·.·.·.·_-l·n.'.' · · · · · · · · 
' C'. s. C'ORB. l'r<.<idrul . 

. .. .. . .. . . . . .. . . . ... ... . .... ... Aulhorizrd , t ytn l. 

F't'<JIIl your l~tlet· nnd 1111• riclc•· u11lt'kNI "Exhibit A" 1 11-,.,utuc 
thuL the i=;ou the t·n Sm·cty t'<>mpm•.v i• nttrmptin~ to in•u•·r furm 
lniJor under a workmen's compr usniiun puli(·y and limit the lin
bility of the company in tit~ CI'Cnt of injury to or death of that 
clnsii of employes. 

Insurance companiel! cnf!B{:ed in workmen's compensation insur· 
nn<·c hn\'C no amhority to i.ssue poli<·ics covering farm laborcn;, 
for the reason that farm laborers cngu~cd in agricultural pun;uil~ 
do not come within tl1c provisions of the workmen's compensu· 

tion aet. 

Section 2477-nl, code supplement, 1913, provides: 

"Ilut this act sltall not upply to • • • furm or other labor 
cngnr;cd in agricu ltural p ut-.~uitR. '' 

'rlterdore, if the r ider in question is nttarh cd to n workmen's 
rnm!'rnsaiion policy and limits tltc linhility for inj <1rics to farm 
laborers cngai!OO in n,::rirultural pur•uit.~, it is without ony lrgul 

authority and thererore ,·oicL 

It is to be wtderstood, howc\'cr, that the !'l'OJl<' of thi,; opinion 

is limited to tbe question ns to whether or not 1111 insurance com· 
pany may legally insure farm lobor unclrr a workmen 'K eompcn· 
•ation policy BU<)limit the liabilit~• Of thr C'Ompany in the C\'ent Of 
injury or drath. As to t he ri~thl of an iru;nronce company to 
insure fnrm labor under any other fonn o r polic·y and limit the 
company's liability, we cxprcliS no opinion at Ibis time. 

W. R. C. KESDIUC'K, AsRislant Attorney General. 
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:UE:\Xl~G OF TF.R~l "E~G:\GED I N ~mJITAltY SERVICE" 

The term "engnged in military service" in a policy, means the 
same as "enlistment." 

Hon. A. C. Savage, 
Commissioner of IusuranC'c. 

Dear Sir: 

September 19, 1919. 

I have your request. for an opi11 ion as to the legal construction 
to be placed upon the word ''engaged'' as used in the following 
provision of a policy issu£'d by the Royal Un ion Mutual Life 
Insurance Company of Des Moines, Iowa, to-·wit: 

"This policy is absolutely free from restrictions as to 
residence, travel or occupation ft·om the date of its issue, 
except engaging at any time in military or naval service 
d uring war. Such engagement shall require the written per
mission of the Company and the payment of an extt·a pr emium 
at the established rate while so engaged. In case of death 
during· such engagement, and without the Company's written 
permission, the liability of the Company hereunder shall be 
limited to the amount of the then legal reserve on this 
poliey. ' ' 

It is generally held by t he courts that parties to an insurance 
contract may stipulate as to what risks shall be covered by the 
policy. Under this rule insurance companies have the undoubted 
right to limit their liability, unless the statute expressly for
bids it. 

Babcock v. Nanselrnan, 56 Mich., 27. 

Following the doctrine above stated, the courts have held that 
insurance companies are not liable for more than the reserve on 
the policy, where the policy limited the liability to t hat amount 
in the event the n1sured l'erYed in the military service of the 
United States in time of war without first obtaining the permission 
of the rompany and paying an additional premium. 

LaR'ue v. Kansas Mtttual Life Co., 68 Kan., 539. 

The clause in the policy in question limits the l iabil ity of the 
~ompany to the then legal reserve on the policy, in the event the 
msured "engages" in the military or naval service in t ime of 
war, _without previously having obtained from the company a 
permit therefor. 

Webster defu1es the word ' ' engage'' to mean : 

''To embark in a business; to enlist.'' 
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. !~1 New York it was held that when a fraternal society pro
lubtted a member from enga~ing in the sale of intoxicating liquors, 
one of the partners in a laJoon was engaged in that business, 
even though be took no active part in the actual operation of the 
saloon . 

Graves v. Knights of Maccabees, 199 N. Y., 387. 

In the Graves case, sttpra, it was held that t he word "engaged" 
means : 

"To take a par t; to devote attention and effort· to em ploy 
one's self; to enl ist.'' ' 

When a complaint alleged that the plaintiff, a passenger, was 
thrown down and injured while engaged in alighting from a train, 
the term "engaged in alighting" was held to include all tbe acts 
t ranspiring £rom the moment the passenger arose for that purpose 
until he gets clear of the car. 

Birmingham Railway, Light and Power Co. v . Glenn, 60 
Mo (Ala.), 111. 

W hen a person enlists in the army and takes the oath of alle
giance, he becomes a soldier, and transfers himself from civil to 
military life, and renders himsel f amenable to the military juris
diction. From that time on, and until be is discharged, he is 
engaged in militat·y services. Such was the holding in t he case 
of In Rc Grimley, 157 U. S., 147. 

Now, as to the meaui11g of the wor d " engage" as used in the 
policy in question, it seems to me it is susceptible of but one 
mean illg, and t hat is synonymous with "enlist." It will be 
obscned tl1at the language in con nection with which tl1e word 
is used expressly prohihits a pol icyholder "en~al?ing at any time 
in military or naval service during war," without the consent 
of the company. From the language used, it is evident that the 
company n1 tended to protect itself against one of its policy
holders entering the military or naval service when a state of 
war existed between this country and a foreign nation. The ordi
nary hazards- of the risk are increased at the time the policy
holder enters the military or naval service, and he is then subject 
to any orders of his commanding officer, and he is apt to be sent 
at onee to a position of extraordinary peril 11ear the firing line, 
as was often the case in the recent war with Germany. I n fact, 
the perils in and about an army camp are often neady as great 



loS IU: f'UR1' OF' TilE ATT<JHS ~:Y GESf!:H ,\l. 

n ... 1lw''' .. r a•·l u;d h:1Pl•.-. 'l' ll i~ '':h •· l• ·arl.'· d~·rn r•ll!'\t ra lt•tl hy th(• 
iniiuc·11za t~pidrw if•. wlti•·lt pl'tJ\'t~d ~ .. l'atal in tttll' va rious ennton· 
111•'111"\. !--in I IHit it i~ lll•t't'll ... ,.ltitl lll• ' " a:-,...;.rm~o • lhn t thl' ('HIUJUIII,\' 

rul r!--t \\ ail 11111iJ Jft,. poh•·y lhlld··r ai'lua l1y arr i v.•:-: {11l 1hc firing 

llnr· l•r f«d't' notif.rin;: 11t. h•ll l)t.l11Y. 

I mu lllt'l't-fPrt· r.f 1 t~~· nniJ11nu t ll a i whc•u mh· •'tth" r~ th e anuy 
he• is t iH•ll ('ti:,!'H~•·tl ill tlw 

1

lllilit;ll',' ' SPrYie·e, <IIIII if hP C'U l<'I"S Slli.·1J 

s1•1·,·icr clurill!! "'""· lhr ··~··•·pticoll i11 the poli~y Ull(le1· r<>nsid
c""t'ali••ll ll ll•{ltt•st i .. nahly .apph· ·~. I •·au St'l' rhJ uthf'l· rrg:ula t· (·On· 

c·lll!-lii\n. 

Co~n>,\)llf:S 1:'\SI'I:JX(; :\(;,.\1:\'ST J.OSS U\:' l•' ntE ~JUST 
lll::LI\'EH POI.!(' I ES 

Tho laws of thl• stal• r e<1 ulrc that when properl)' is Insured against 
los~ Ly nrc that. llle in, urer must execute and deliver to tbe Insured a 
policy which must comp ly with the prorislo ns ot section 1 i58-b, Sup
plement 191 3. Any lns urnnre company Calling or reCusing to comply 
with this section Is guilty or a misdemeano r. 

July 31, 1919. 
linn .• \ . C. :::ai'UJ.!~ . 

Commission• r of lnsm·au~c. 
D~nr S ir : 

Yuill' ktt1·r of the l'ith iust. acldn~:;.,ed to Attn1'11ey GenCJ·al 
H . 1\l. llnl'neJ' bas he"n refetTed to 111r for att••nt iou. 

Yuu state: 

"I haw the houor of s nhmiltiu[! to you for ~·om· deter· 
miua lion muJ opininll t he fnllowinJ,! (illl'SliOll : ~~ it )awful, 
n nrl~1· the Tnwa law. for n fh·" insn mne<' company to issue 
gJ·aiu.on.fnrm r·N·t ifi~ate' whi•·h nr<' sul,jr<'l t <l t he trrms aTlll 
Nmrlitions of an open poli<'y! Hy lh(' term 'op!'n poliPy' it 
is nwanl that a J'oli c·~· is i>surd wit.hout nam inj:!; the insured, 
hnl wlwu pe 1·sons cl,'$il'!' insuran<·<' on lhr l'las.~ of propert.1· 
n•f••1wd to in •~ id poli~y. thru a ,.,. ,.tifh·nte is is.,ued a11d 
rl•liw• rrd to thrm stat inc- th~ mnount. ral e and prPmium, and 
rpfr1·s lhl'l'!'in to tl1~ "ll<'ll polir·y hr lc1 h~· lhe insurer. 

" T11 th is lran•ar·tion tb~ pflli<' l' it"Pif Is never drli\•cred to 
th<' insurrd. hut retninrrl h~· th~ al!~nt or <rlmc other person 
nn•l <>nly u !'!'rtifirnte tlr liwr rrl In t h~ insure(]. 

"For ~·nur informa tion, J am transmitting herewith 
forms of oprn polic~· and <·<•rtifi,•ah•s is.•u('cl thereunder, as 
tllc snmr are issu!'tl by l wo difTt'rrnt fi1·e insurnure r·ompanies.'' 

With your letter you submit a copy of the certific.ates which 

Ol'I :" IONfi £11-:I.ATI >iC: TO IXS t:RAI\CF. 

fin' iu!o;U re\U(•(" •·nlll i'Huic·s tl~·sire tu u."i•· ira tltis ~latr, :nul wlli~"h 

l'l'q\'if\(' in ~uh!-lt anc·(' tlh• I IHIO(' nf t he• c:cunp;~ny, t In• n(ruw uf the 
it::.lll't'd, the kind of' ri:-.k:, \\')u• r C )Ol'til••cl, l lll) tUUotiU l of iii~III"HIW1°1 
J':lt<', premium <llHI 11'1'111 . 

,\, I uuclc•J·stnntl ymu· inqni ,·y , it is <imtJl." t hi<: Can fire insnr
lllll'<' , .r,tup~ni<'s le::olly issnc nutl d~l ii'C l' such c·crtifit·alcs in lieu 
of <tnwlard form Jl<>lic·i<•s ? 

Onr SU111lt r <lt•s.•J•il ii'S u stauolanl l'orm of all fin· lliSlll'illl<'C 
pt•l it·irs in sretiou l'ii;S.lJ , s npplcul('llt tu the cO(le, 1!113. 

~cdi<lll 1 7ft~·<' of l hc• Sll jlph•mt•ut I<> tlw ~Otk, J(ll :l, furth er 
Jll'UI'id~S : 

".~\ny insuranc:c company. its nfli,·l'l's or· a~C'nts, or e itiH•r 
nf th~m. Yi 'llalin:r au~· of th •• pl'O\'isirms of th i~ act , 11,1' is.,ui11 g, 
tleli i'Cl'ing ft l' oll't•rinJ.! t" issue or dclint· a11y policy of lire 
insuranc~ Ctll pn>pcrt~· in tbis s tate otbr 1· o r different f nHu 
lhc slamlanl fl)rm, hrrcin Jll'ol·i<Jctl for, sha ll be g uilty o[ 
a misdrm('annr, • • • '' 

As l undc J·stand your inquil·~· . the ~ompany issues a pnli<·y 
without 11aming any person us the insured. aud omitting the 
amount insurNl. the rute, premium, term or lo<'ntion of the prop
t•rty. This is r·allcd on "op<'n polil'y, .. nnd the <'Om pany retains 
pns<rssinn lhcrruf. L'nclr1' snrh po li c·y, ouc person o1· a thousaud 
pcvple mig ht br insured . Wheu n person clrsires insurance 011 

t h1• clal'S of ri~k named in t he open policy, the agent of t he company 
will fill nul 'tllC of thes~ •·crtificatcs, r efer t herein to the num ber of 
the open po li ('y deposil<'d in the 1·anlts at the home oflicc, antl he 
wi ll drlivcr that ce1·tifltate to the i:n~w·ed. 'rbe insured has noth
ing chc than the ce rtificate to show tha t he is instlrcd. He 
l'ct~ii'CS no poli('y. A thrnumnd clifl'<•rPnt. proplc migh t hole! suth 
t<'r l ificatcs and lie insured under that single policy. 

8ud1 a sl'lJcme CC J'tainly cl(l(•s uot cCiluply with t he insurantc 
la11·s <>f this state. Prom the f•lr<'[!oin::: stnlulot·~, pr<l\'isions it is 
i111pemti1·c that when a ['<'l'son is insurt>d again~! Lo»~ by fire, the 
iustu·~r must execute and clclil'cr to the insu1·cd a policy which 
r·nmp lics with lh!' Jll'OI' isious of sc•·Jion 175$-b, .<~tpru, and nuy 
rc,rnpany issuing, drli,·cring 01' ofTPI'i ug to issue or rleliwr a ~ub
sti lute thcr<Jfm·, is g uilty of a misdemeanor. 

l am of lhc opinion that the issuance of such certificate iJ1 
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Jien of 0 puJio•y .. tand;ll'o) ill furon, i' tlt'lll')y IIIIUHt hoH'it.{'<) UncJ~r 
t he IIIII'S o [ lown . 

\\', H. ( ·. K~:~oaJt'K, . l s$i•la11/ ,1/ /orm y lit IICt'td . 

,JOJs•r CO S 'l' Hi\l "r s O!o' l XS l ' IIAXC; t: PflOIIUllT !o:O 

Inturancf' companies cannot combfn~ and ta.sue Joint contract& of 
lneurnnce. 

llou. A. C. Sa\'fll(r, 
J u ly :JI, 1!119. 

l'ommissiou~r of l nsn J'Unce. 
Ucar S ir: 

Ynur IN t ~r of t he 2~d inst. nddre'-'l!'d to Allorn~y Ocnc•·al II . :!11. 
II U\'IIH has hern •·c fcrrrtl to 111c fo1· rrply. 

You ask: 

''Can u joiut pnli t y of the dnu·rwl ~r lorrcto attnchrcl and 
murkNI · Exhihit J\' be lawfnll~· issuoo in this sta te by a 
joint or)(nni7.ation of in~urcrs T 

·• ..'u n mutter of )l\tiJiit· pcol i<·~·. if Nll!·h polit·y t·nn he 
l11wfull~· iS'>uNl, would yon dt'<'lll it ath·i-..1hlt' t•J approve such 
n polit·y as t he altol<'hPd · 1-:x h ih it A ' in "iew of t he JlOSoible 
effect on ra tl'~ thut su<:h a etnubinnt ion or insu t·crs m ight 
hti\'Cf" 

The pol i<·y in <p•rstion is o contra('( insurini( a n <•mployer as 
r~pe1·ts JWrsonal injurirs ' "'tni rwtl hy his employes, and t he 
polit·y ;, thP join t ronll·ott o [ n in e !K'par·llte and tl istintt foreign 
irrstmHH·e <:ompnnitos operating ou the stOt·k plan. 

The <iue,t ion raiSI!tl i ~: Mny se\'~r·al di,~tin<:l insurnnrP rom
pani<'S t'Omhine fo r till.' purpo-,e or tran,nct in~t b nsin<'SS in a 
pat·t it·u lnr ma nner? 

The ~latutor~· pro,·i~ion material to a determination of t hat 
q ue.,t ion will be fo und in sec tion 17r>4 of the •·od e, as amended 
hy <:hupter :l18, 1wt~ of the :!Stb Ocncral Aj;S(Ombly , which read~ 
ns follows : 

"It •hall be unlawful for two or more in~uranee companies 
doing hu~ines~ in this suttc, or for the oOieers. agent.~ or 
<'mploy<"i of such eompanies. to ma ke or en ter in to any com· 
lriJJution or n~tr~nwnt rl'latiJr~ to t he rates to he charged 
for in,ur·mwP, t lw nmon n t ul' commis.~ions to h e allowed 
u~ents for proeuring the ~ame, or the manner or t ransacting 
th e iJ1snrnncc hm.int><;s with in t hL~ state; and a ny such eom· 
pu ny . oOlcer·, agent or· employ e ,·iolot ing t h is p r·ovision shall 
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hl' guilty nf a lni..,JPmranllr, 11nd 1111 <:unvi~tiom tbcreo£ shall 
puy a .rwuulty Ctr Hoi It•:-. .. 1lwu fill!' hlnhl r .. •rl d•,ll an~ ww mot'l' 
!hnu II\ t' lumd•·•·ll •lullur-... fut· t•:wh OITt'UN\. to 11\! rt't'O\~rr<"d 

rill lJrr IIUIIIC Ol lhc 'lnl~ rnr the ll't' llf th<• )X'rlllOIICIIl ><'hOO! 
uud.11 

It will be ~•.'('n from the fur.·g"'"l! ~lnlutory pro\'isiun Utat insur
ow·c ('OIIl iJ~ltllt'' :.t~'t\ prohihilf"' ( fi'HIII t•UIU1ti lli ll)t fHI' thC' pUl'flO~ 
of l.rOJII'-ot~·~~~~J! hu ... u""' in llw th.'11 ntJIIIh·r. Hlhl it j, pro' idetl in 
~t'1'i l()U ll:l.-l of lh<' c·fH(!• lhut H \i•,laliPII tlf til(' Jll'fH'i~iOUS found 
Ul "*'·tinn ];,"'d ''(H'k~ a fur·f-.·l••u·t· uf 1lh'i1· ll<'l'tuil to lt•ttn~H:t 
ltthinr" ito thi' •tate. -J am therpfnrp or the opiniun tlwt it 1\ullltl lte un lawful ror 
thf.' jouat Cflfllhiuntioll or ill:\llr\•J"'S tH issut• Uh! pnllt·y iu ftml'ition. 

,V, lt. C. K1 " " Ui o'K, : I.<Hi<lnrrl , ) 1101'111/1 Ucrr rl'l!t . 

WUAT !o'(JI!MS ('O)BIIS!;JO';fo:JI ()lo' l~Sl' Jt,\ ~C'·: MU~T 1'.\ S!! t!P0:-1 

lt Js the dut)· of the! commluion~r ot fn11uranro to approtro or all 
forms or r1dere used on tna11runco pollcl(la bu t he ia not required to 
PR"II upon Corm• I!Ubmltted b)· JWr80Ufl othrr than lnsu rouc~ conwaoles, 
especially before tbe rortn bu !><>en adopted by any rompany as a r ider. 

B on. A. {', Sa,·ogc, 
July 31, 1!119. 

Commi:s.,iouer or l uAm·anec. 
Dear Sir: 

Your reqn<'>lt for nn opiuiou £1~lnt this depn r·tnw111 on t ho fol
l<•wing fJUe<ti<ln~ haw lwen ro•feo't'{'(l to me for n•ply, to· wit : 

"h t he IIJl)li'OVU ) or thi• llo•purt UWIIl ll~!'CSSa ry 0 11 U r ider 
whit·h is propo•rd b) thr iu,uretl, priut.•d, )lrcparcd uud 
SU/:A'C~ted to loim t.y a •·ouu·rn, uot 1111 iu,uraMc <·ou1p:ony f 

•• .\l"tt it1 tlti~ f•onuct•tion ntttl in your opinion, cat! th ifl 
dPpurtmt'hl la"fully nppruw n ridt•r form <rtlunine•l by tbo 
llfcro·luuo l'' 1' r·ndr ,Jourunl or nny nthrr •~r~tlloizatiun CUJ!IIging 
in lht.• bn~iut.':''"' 1lf <·ht'4·kiuf! o,·.·r fil·t• iusu•·ullc(' pul ic· i~, said 
t"()n(•crn not hdu,.: an in,urarh,•c company.·' 

1'he statutory )Jro\·j,ion~ IIIUlerinJ to II detcrmlJtn tion of your 
question will bP found in Sl'!'lion lH:J of the supplement to the 
code, l n 13, which rctHis ns ft>llowR: 

" T he form of all polio·ies or permit.~ is,urd or propo!i('d to 
be issued IJy any insur·nncc c·on1pany d oinl( business in this 
state un<l~r tbe prm·isions of thi• c·lrnptcr Khall ll..,t be e.~am
incd und approved by the ''Oillmi;,;ioner or insurance ••• " 

ll 
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In tile r ider submittctl with yotu· letter, I fiud the following 

pt·ovis ion : 

"Attnrllcd to and forlllin~ a part of policy No . . ........ . 
of tlw ................... 1·urnpa11y of. . .. ... . .... . .... this 
....... ; cl<btr o_f .. . d.·: .... k._. b .. _. . ... .. , l!J . . . . . A"'et1t" 

'1 o c stguc m m ) . . . . . . . . . . . . . . . . . . ., 

Undoubt<'<lly before the agent si~11s his name, he submits the 
rider to the company for its appro,·al. When the eompany ap
proves it. the r ider tllcn brco11ws a part of the policy. 

Thr statute pr·o,·idrs that the form of all polidcs shall be ap
}Wovcd by the commis.c;;iotrer of insurance. 

It is eviclrnt, therefor<', that the rider·s ref<'IT('(l to in your letter 
must be first suhmilt<•<l to the eolllmissioner of i.J1sut·anc.e for his 
appront l. 'l'h is conel us ion is Rt rengthencd hy the f urther fact 
t hat said riders contai n a p rovision that it is to be substituted in 
lieu of all prior forms, which, of eoun;r, indude~ all pl'ior fo rms 
whid1 may have been approYcd by the ~·ounu issioucr of insurance. 

.As to your srcond proposition, I bel ieve that the statute docs 110t 
contemplate that the commissioner of insurance -;hall approve such 
riders when submitted by a per;;on other than an insurance com
pany, but before an insurance company adopts sul' h rider~, they 
should submit them to the commissioner of insurance fot· h is ap
p roval, and after the comm issioner has approYcd a particular 
fo rm, then th<'rc could h<' 110 l<'gal objN:tion to atlopt ing exact 
duplicates to polieies \Yithout submitting them to the commissioners 
of iusurance f or his appt·oval. 

,V. R. C. KE:-mmcK, A.ss1~iant Attorney General. 

F'OREIGN IXSl'RANCE CO:\JPAXI ES 

A foreign Insurance company may t ra nsact business through tts 
department In Iowa and print on the filing back t he name of such 
department. 

R on . A. C. Savage, Commissioner of Insurance. 
Dear Sir: 

May 2Ci, l!H9. 

'Ve lun·c your letter of the 22nd inst. snhmitting fot· examina
t ion and approval sample eopies of the policy issued hy the Great 
American Insurance Company of .Kew Y or-k. 

You ask whether or not it would be in violation of section 1758-e 
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of the supplemental suppl<'m<'nt to print on the filing back of sa id 
policies the followiug: 

"Pol icy issued throu~h Capital and McL·chants aml Bankers 
departmeut, Des :Moines, I owa." 

You fu rther explain that "Capital and :\fcn·hants and Bankers " 
depar tment was formerly the name of an insurance company exist
ing in this state, uut at the prcs<'nt time is out of business as an 
indcpcmdent i.J1surance company, said company haYing been ab
sorbed by the Gt·ent Amc1·i(·an Insurance Company. 

The statutory p rovisions material to a determination of your 
q uestion will be found in sc<·tion 1758-c of the supplemen tal supple
ment which reads as follows: 

"That evcr·y fit·c insnranec company mtd association author
ized to transact bn~iness in this state shnll conduc·t its busi
ness in the name undct· whi<•h it is ineorporated, and the 
poljcies issued hy it shnll he headed or cntitlrd only by such 
name. There shall uot appear on the face of the poliey or on 
its fili ng b:ll'k. anythin~ that wonlcl indi<·at<' th~t it is the 
oblio-ation of mtv ot hct· than the (·ompany rC'sponsrhle for the 
pay~1cnt of los~cs nndrr the pol iry, though it w~l~ be per
missible to stamp or p r int on the bottom of the filmg ~ack, 
the name or names of the department or gen<>ral agency ISSU

ing the same.' ' 

Refet·rmg to the sample policy submittrd by yon fo r our exam
ination, it will be found th at the contract of insurance is the 
!';Ole obligation of the Great Amet·ican I nsurance Company, and 
that said company is merely usin~ the "Capital and Merchants 
and Ba11kers" as an instt·nmentality or "department" through 
wh ich it transacts its hus inc::;s in the state of Iowa. 

It is t herefore the opinion of this dC'part rncnt that the filing back 
of t he said policy fol'ms of the (h·cat Amet·icaH Tusurance Company 
is not in violation of the statutory provision ahove r eferred to. 

W. R. C. KI~NDRICK, Assistant Attor·ney General. 

• 
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POW.J.~R OI•' CERT.UN 1\WTUATJ INSURANCE COl\lPANI ES 

Mutual insurance companies organized under Chapter 4 of the 
Code of 1R97, and existing when Chapter 429, acts 37th General Assembly 
took effect, are authorized to accept fixed cash premiums and reinsure 
their risks in companies authorized to do business in this state. 

Hon. A. C. SaYage, Commissioner of Insurance. 
Dear Sir: 

May 26, 1919. 

We have your letter of the lOth inst., in which you state that 
the Employers Mutual Casualty Association of Iowa is issuing 
policies of insurance on a fixed premium basis, and also that said 
association has reinsured its risks in an Alabama corporation, 
known as the Interstate Casualty Company. 

You then ask for an opin~on from this department upon the 
two foHowing questions: 

" 1. Do the laws of Iowa authorize the Employers Mutual 
Casualty Association to issue policies for a fixed premium 
and without any additional liabHity ~ 

"2. Do the laws of Iowa authorize the Employers Mutual 
Casualty Association to reinsure its risks 1'' 

The Employers Mutual Casualty Association of Iowa is a cor
poration organized under chapter 4, title I X of the code, for the 
purpose of tran.Sacting the class of insurance provided for in 
subdivision 5, section 1709, supplement to the code, 1913, now sec
tion 2, chapter 428, acts of the 37th General Assembly, namely, 
insuring employers against risks arising out of injuries to their 
employes. 

.As to your first question, the statutory provisions applicable 
thereto will be found in either chapter 4 of the code, or in chapter 
429 of the acts of the 37th General Assembly. 

The provisions of said chapter 429 material to a proper deter
mination of your first question will be found in section 5 of said 
chapter, which reads as follows: 

"The maximum premium payable by any member of a 
mutual company shall be expressed in the policy and in the 
application. for the insurance. Such maximum may be a 
cash premmm and an additional contin"'ent premium not 
1 ~ ' ess. than the. cash premium, or may be solely a cash premium, 
wh1ch premmm may be made ·payable in installments or 
regular assessments. No policy shall be issued for a cash 
premium without an additional contjngent premium unless 
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the company has a surplus which is not less in amount than 
the capital stock required of domestic stock insurance com
panies tra11sacting the same kind of insurance.' ' 

It will be seen from section 5 above quoted that mutual insur
ance companies coming within the provisions of said chapter are 
expressly prohibited from issuing policies for a cash premium 
without a contingent premium not less than the cash premium, 
unless the company has a surplus equal in amount to the capital 
stock required of domestic stock companies transacting the same 
kind of insurance. · 

But the Employers Mutual Casualty Association of Iowa does 
not come within the provisions of said chapter 429, for the reason 
that said chapter further provides that the provisions thereof shall 
not apply to existing af;Sociations until said associations, by reso
iution of its board of directors and amendments of its articles, 
so elect ; and so far as I am able to find the Employers Mutual 
Casualty .Association of Iowa has never so elected. 

Section 11, chapter 429, provides: 

' ' The provisions of this chapter shall not apply to any com
pany or association of this state now doing business whether 
organizerl under chapter 4 or chapter 5, title nine of the code, 
as amended unless such company or association shall so elect 
by resolution of its board of directors duly certified to by 
the president and secretary and filed with and approved by 
the commissioner, and sl1all further amend its articles, if 
necessary, to permit full compliance with this chapter and to 
include such additional kind or kinds of insurance as such 
company or association intends to transact. On t he filing and 
approval of such resolution and on making such amendment 
if required, such company may be authorized to transact 
such kinds of insurance under this chapter." 

Therefore, the authority of the Employers Mutual Casualty As
sociation of Iowa to issue policies for a fixed cash premium will be 
governed solely by chapter 4 of the code. Chapter 4 permits the 
acceptance of premium notes by mutual insurance companies. 
code section 1705. .And in the event of a loss the directors shall 
determine the proportion thereof that each member shall pay and 
notify such member of the amotmt. Code Section 1706. If such 
member faHs to pay the sum assessed against him within thirty 
days, then the company may bring suit. Code Section 1707. 
However, section 1707 further provides that in the event it becomes 
necessary to bring suit to collect such assessment "no such mem-
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ber slwll be held liabh• iu the ag~r<'l!at'c hy assessments in a sum 
exceeding the amou11t nf his prC'm ium note.'' 

Thus, it will be si•en, mutual insuran ce eompanies operating 
under ehaptrr 4 of til<' ('ode nwy accrpt premium notes and limit 
the amount of l iabi li ty thereunder. 

It is further providrd in said chaptce 4 tlwt cash premiums may 
be accepted in lieu of premium notes. 

Section 1708 provides : 

".A.nv mutual <·ompany organ izerl under the provisions of 
this ch~ptcr may ac<.'ry>t cash prf'miums in r;>lace of premium 
notes fo r anv term of insurance not exceedmg one year, the 
amount of eash to be paid to be determined by the directors 
of the company. 

If a mutual insuranre C'Ompa11y is authorized under said chapter 
4 to issue policies and accrpt premium notes limiting the liability 
of the member, the conelusion must be inevitably reached that 
when cash premimns are arccptrd in lleu of notes, such cash pre
miums may be fixed and limited. 

Therefore, your first question must be answered u1 the affirma-
tive. / 

As to your second question, namely, \Yh ether a mutual insurance 
company, such as the Employers 1\f'ntual Casualty Association, is 
authorized to reinsure its risks, section 1711 of the supplemer:t to 
the code, 1913, pro,·ides: 

"Such company may • • • cause itself to be reinsured in 
companies only autl10ri?.t>d to do business in this state, against 
any loss or risk it may have incurred in the course of its busi
ness." 

Therefore, your second question should also lJc answered in the 
affirmative, providt>d the company in which the risks are reinsured 
is authorized to do bmdness in this state. 

W . R. C. K ENDRICK, Ass£stant Attor11cy General. 
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SURPLUS OF FOREIGN 1\fUTUAL COl\ll'ANJES 

Foreign mutual insurance companies writing compensation Insurance 
must have surplus of $200,000, except under certain conditions. 

Hon. A. C. SaYage, 
March 1, 1919. 

Commissioner of Insurance. 
Dear Sir: 

Your letter of the 25th inst. addressed to this department has 
been refened to me for attention. 

You state that the Builders ' and Manufactu1·ers' Mutual Casu
alty Company of Chicago, lllinois, bas made application for a permit 
to transact business in this state, and that said company is 
engaged iu the business of writing workmen's compensation 
insurance. 

You then ask for an opm10n f rom this department as to the 
minimum surplus r equired of said compauy prior to issuing a 
pet·mit to do business in Iowa. 

I understand, and so assume in this op inion, that the policies 
issued by the company in question provicle for an additional 
contingent l iabil ity equal to tl1e cash premiunt. With that fact 
conceded, the question of issuing a permit will be go,•erned by 
paragraph 2, section 19, chapter 4~!J, acts of the 37th General 
Assembly, which reads as follows: 

"In case of any other such mutual company issuir1g policies 
fot· a cash premium or payment with an additional eontin
geut liability equal to or gt·cater thau the cash premium or 
payment, the surplus shall l>e such an amount as the insurance 
commissioner of Iowa may l'eqnire, but in uo ease less than 
fifty thousand dollars, provided that the pt·ovisions of this 
section fi."ing a minimum sUl·plus of fifty thousand dollars 
shall not apply to companies now admitted to do business 
in Iowa; provided furthet·, that no such mutual company 
shall be authori:~.ed to t ransact compensation insurance with
out a surplus of at least two hund1·rd thousand dollars, miles.'> 
all liability, shall be provided fot· by a special deposit, 
in a trust company of this st.ate, whic:b shall be a 
t1·ust fund applicable solely UJ1d cxelusively to the pay
ment of the compensation benefits fot· which such deposit 
is made, or shall be rc-insurrd in an anth orizc·d stock com
pany, or in an authori7.1~d mutual f'ompany with a surplus 
of at least two humlrcd thousand dollars.'' 

Pursuant to the foregoing statutory provision, hcfore you would 
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be authorized to grant a permit to a foreign mutual company 
writing compensation insurance, sueh company must have a sur
plus of at least $200,000.00; p r·ovid('d, however, its each adjusted 
claim of the company in this state, the payment of any part of 
which is deferred for more than one year, shall be covered by 
a special deposit in a trust company in this state, or if such risks 
are re-insured in an authorized stock company, or in an authorized 
mutual company with a surplus of at least $200,000.00, then and 
in that event the amount of surplus required of such companies, 
before admitting them to tran::.aet busilwss in this state, is a 

matter of discretion with the commissioner of insurance. 

However, the proviso above referred to is :not exactly clear. 
A foreign mutual company is not supposed to transact any busi
ness in this state without first obtaining a permit from the 
commissioner of insurance, and thet·efore at the date of applying 
for a permit the company is not supposed to have any '' adjusted 
claims" in this state for that fact presupposes the transaction 
of business in Iowa. But the statute was evidently intended to 
permit foreign mutuals writing compensation insurance to come 
into Iowa and transact business in this state even though their 
surplus is less than $200,000.00 provided they in some manner 
guarantee t he payment of adjusted claims, the payment of any 
part of which is deferred for more than one year. 

It therefore occurs to me that you would have authority to 
issue a permit to such foreign mutuals to trausact business in 
Iowa even though their sw·plus is less than $200,000.00 but more 
than $50,000,00, provided they make the provisions indicated in 
said paragraph to take care of such adjusted claims as they arise, 
but the amount of the surplus required is discretionary with you. 

W. R. C. KENonrcK, Assistant Attm·ney General. 

INVESTMENT OF FUNDS OF STOCK LIFE CO~IP ANY 
The funds ot a stock life insurance company may be loaned to offi

cers on real estate security, except the capital. Sec. 17 83-e, Supple
ment 191 3, considered and applied. 

Hon. A. C. Savage, 
Commissioner of Insurance. 

Dear Sir: 
Your favor of the 11th inst. addressed 

Havner bas been referred to me for reply. 

February 24, 1919. 

to Attorney General 
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You submit a copy of the By-Laws of the Royal Union Mutual 
I1ife Insu~rance Company in which provision is made for a "guar
antee fm1d," and you then ask: 

First: Should this ''guarantee fund'' be included in the 
surplus of the company, or merely mentioned as a notation T 

Second: Would the fact that said guarantee fund might be 
withdrawn at any time at the direction of the di rectors, provided 
such withdrawal would not impair the strength and stability of 
the company, change the status of said fund 1 

Article IV of the corporate charter· of the Royal Union Mutual 
Life Insurance Company provides in substance that when the 
directors deem it to be to the best interests of the company to 
establish a guarantee fund, such a fw1d may be established not 
to exceed $100,000.00 in the aggregate, to be divided into shares 
of one hundred dollars each, at least one-half of the total amount 
of the fund so established shall be paid in cash within ninety 
days after the subscribing of such fund, and the balance to be 
paid in subject to the call of the directors, and that the entire 
fund shall sta11d as a guarantee with other assets of the company 
to meet all the obligations and liabilities of the company. 

It is further provided that the portion of the fund paid in 
shall be invested in tbe same class of securities as other funds 
of the company, and when so inYested the securities shall become 
a part of t he as.'5cts of the company. 

It is further p rovided that all profits, gains or accumulations 
realiu•d from said guarantee fund shall bclo11g and be paid to the 
sul.Jsct·ibers to said fund. 

Tt is fnrth€'1' providNl that tl1e Board of Directors shall have 
t he power to det·lare a di\'idend upon the uniJnpaired guarantee 
fnn<l, not to exceed seven per cent per annum, and pay that 
dividend from tl1e net surplus eamings of the company. 

Then it is finally provided that after twt'lve years from the date 
of the establishment of said fund a majority of the Board of 
Directors may authorize the withdrawal of thP. same, provided 
snc·h withdrawal will not impair the strength and stability of 
the company. 

There is no legal objection to tl1e establishment of a guaranty 
f uncl by a mutual insmance company, and ordinarily such a 
fund is cun~illere tl 110 part of the as!'icts or working capital of 
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the company, but more in the nature of a loan . Such is the 

holding in the following cases : 

RcTr.l/ 'I'. Fire lll.'wrunr·c Go., 94 Iowa, 135. 
Corey ·r·. S hrmwn, !J6 lowa , 1J4. 
Rmifh v. S h erm an, 113 Iowa, GOl. 

Ilowewr, artielc IV, .~'Upra, is pceuliar in its provision. The 
proYisions <'!'eating- a guaranty f1mcl in the cases above cited 
dedare that tltr snbsl'ribf'rs to saill fu nd shall he liable to assess
ment on thrir snbscription as t.he Board of Directors may 
detennine is JIC('('s.sary from time to time to pay losses when the 
regular assessments Hgainst the p oli<·yholders are insuffic ient to 
pay lossl's, and, further, tlta t the suhsl'J'ibers may withdl'a.w their 
suhscriptio11s after a ef'rtain prriod of time. Article lV of the 
arti<:les of incorporation of the Hoyal Union Mutual Lif<.' Insurance 
Company d<.'clarcs that the f!'IHII'alltec fnnd therein provided for 
shall become a part of the ass<.'ts of the company anu be 11sed to 
help meet all i ts oblig-ations. $a iu artil'le further declares that 
this fund shall not be withdram1, c:xC'ept at the diserction of the 
Board of Diredors, and then only when the w ithdt·awal of the 
fm1d will not impair the soh'<.'JH?y of the eompany. So that the 
fund created in artiele IV be<·omes a part of the assets of the 
company and would undoubtedly be considered a part of its 
surplus, if sn('h a te1·m c·an be propcl'ly g iven to such a compruiy 
as the one in question. 

Therefore, in answer to yom· first question abon', it is my opinion 
that such a fund should he inrludcd in the surplus of the eom111llly. 

Your second question should be answered i11 the 11rgative. 

In your letter of the 11th inst.. you also ask wh ether 0 1· not 
section 1783-e of the supplement to the code, 1913, prohibits a 
stock ill sura}l(·e company f rom loan ing any of its funds to the 
officers or directors of the eompany. 

You also ask whet her sairl sect ion applies to lf'gal reserve life 
insurance companies organized on the mutual bas is. 

Section 1783-e, supplement to the code, 1919, declares: 

"F1·om and after the taking- effect of tl1is act, n o insurance 
compalJY shall be ineorpora tcd to transact business npon the 
stock plan , whether life insuranc·e or insmanee other than 
life; with less than one hundred thousand doll ars rapital , the 
~nhre amount o.f "·hich shall he fully paid up in cash and 
mYested as prov1dcd by law. No part of the capital referred 
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to shall be loaucd to any office t· or s tockholder of the com
pany.'' 

.It is evident that tho prohibitiou contained in section 1783-e 
s·tt~ra, applies only to the origi11al capital with which the corpo~ 
ratwn commences bw;;iness, and forbids the impairment of that 
fund. As to any other funds of the company, the investment of 
the same is controlled by section 1806, supplemental supplement, 
1915. Paragraph 4 of said section permits the inwstment of its 
ftmds in real estate mor·tgages; and it wonJd therefore seem that 
funds other than tbe original capital (ot· additional capital when 
the capital stock is i11creased) might be loaned to the officers or 
directors of the company, when the loan is secured by real estate 
mortgages on real estate owned by said officers or directo1·s and 
made in a ccordance with said paragraph number 4. 

As to whether section 1783-e, supra, app lies to legal reserve 
life insurance companies organized on the mutual basis, I am 
of the opinion that it docs not. Said section expressly limits the 
provis ions thereof to stock companies. 

W. R C. KENDRICK, A ssistant Attorney General. 

1\lA X.I.l\IU!\1 LI A DILITY 

The maximum liability of members of companies organized under· 
Chapter 5, title 9 ot Code, is limited to th~ amount provided tor in 
Section 17 5 9-g Supplement 1913. 

Mr. S. W. DeWolf, Receiver, 
Reinbeck, Iowa. 

Dear Sir: 

February 12, 1919. 

Your letter of the 31st ult. addressed to Attomev General Havner . . 
concerning in re Iowa State A1Liomobile ln.~ul'ance Association of 
Grundy Center, Iowa, has been referred to me for reply. 

You state that the commissioner of insurance caused a receiver 
to be appointed for this company some time ago, ::~nd that you were 
appointed as sucl1. You also ~tate that the assets of said company 
are insuffi<?ient to pay its obligat ions, and in ord(•r to do so, it will 
be necessary to make an assessment npon its mcmhcr·s. 

You further state that the question has been raised as to the 
right of the reeeh·er to lev}' an assessment for more than one basis 
or r egular assessment, and ask fo r the opinion of this department 
as to the correctness of that contention. 
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T he nssocint ion in quc,tion wus oq(:anit~<l to t t·nnsact the bllsi
ness 1•ro\'ided for in cha1Her 5, title :1 "r th~ cHuc nn<.l muendu1~11t,:; 
thereof; so that what right.~ the mr•miJ<·rs ha,·e und "ha~ rl',JlOil · 
sibili~y they are under lll"c go,·eme<l by the }11'0\'isions ot sui<.! 

chapter. 

Section 1759-h o{ the supplcm~nlto the code, 1!113, provides: 

"Such associations may collect n policy an<l ~ur\'ey fees and 
such as.-<.•ssmcnt~. Jli'O\'idcd f•l r in th~i1· urticlcs o( incui'POI'U· 
tion and hy-lu\\s, '" :u·" "'tuir.'Cl to pu~· l~s a!ul ueces.-ai'Y 
cxpenscN incurred 111 the condth'l oi thetr. busmcss. tit~~ 
mutual lire in,uraJH;C aS>.Ol'iatitollS shall 111'0\'ldC fOI' uno llllllll· 

tniu a rciusul·ance rl'-erw as hcrinafte1· desi~nated. No ~>tate 
mutual u~ociutiou shall collect '"wssmcnts for more than one 
year in udnllll'C whe1·c su~b nsst."'-'llll'llls exceed th ree mi lls 
on each doUar of insurauce in force." 

Section 17:.9-i o[ the supplement to tJJc code, l!l13, as umcmlcd 
by section 2, chapter 412, act. of the 37th General as-~mbly pro

'l'idcs: 

'• From and nrte r the taking effect of this act, all state 
mutual li1·e iusu1·ance us.,o•·inlion• opo'l'll\ing under the pro,'i
aions of thi.~ chapter, except su<·h a,.,,winlion~ Its confiue their 
busmcM~ esclu:,h·cly tv furll\1 d.wt•11i••g ond pl'rwnal property, 
churrhes nnd 6l'lwol hou•c·'• shall, Ull llll!llly, set usillo uud 
maintain as a reinMJrance re:;cr<.: an amount L-qual to 10 per 
cen t o( the re•·cipts from n,cssmcms durin~t the year until 
tl1e total amount thus ac<·tnuulntc•d ~hull equal 40 per •·cnl, 
but not to exc<l('ll ;,o per •·cut u£ the •nnount of one annual 
lltl'.cssmcnt a t the busis rate <·hnrgcll for such insurance on nil 
policies in fon·c. 'l'hc rc<;('I'\'C thu~ accumulated may be used 
lor the payment o[ lo.,scs and expen..es and wbcu so w;ed 
sholl be reslOI'l•d and maintained by the collection of Rl.Sess
ments u hereinafter provided." 

Section 17!i9-j or the ~upplcmcnt to the code, l!l13, provides: 

"E\'ery n.~iation contemplated by the lll'\'eediuf! section 
shnll pi'O\'idc iu its hy-lawR nnd SJ1erify in its policies Lhe mnxi
mum linbility of it.• members w the ~SCil·iation. Sul·h liabi li ty 
shnll not be lel-s thnn a Slllll equal to the hosis rate chnfl.,'('d 
b~' the ll'<>'Ociution f!lr iusul'llncc nor g r·potcr than a snm crtnal 
(to) three time, ,.m•h basis rate. The ma.ximum liability of 
tho member shall be plainly ana lrl!ibly statrd in ench poliry. 
Whene,·cr reductions ~hall be made in the liability of membe1'S 
sucb reduction shall apply proportionately to all policies in 
force." 

Section l75!1-k oC the supplement to the code, 1!113, pro,·ides: 
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:· \\h~l~t'\"Cr thC" :t''\'IS of UIIY' :a-.'()t•itttinn 1~111ift'tl 10 mnin
t~\111 H I'CIII:o.UrHHl'\' l'l''~'l'\'~ Uf'f' il•snllit.·i,•nt ftJI' th~ }lU\' IIH'Ut of 
Jo'-"-''" :tud ('X)WtiM''· it '-lutJI mak\l Ull :lS..'t\'1'\.'IIH'IIt' ((,1' thr 
t<'fruin•\1 rurlcttlnt r .. 1 .. 1l,Jy Uf~m ih. llh'lltllil'f-\ liahlt• t h~·rt.•f,,1·, 
and wht•ll(' \'('1' 11~' f('jl .. llfl nr •h·pl't\~·iatiHu, ICis" OJ' utlwrwisf\, lilt' 

nH :.L-...-.<'1' uf an.' a ........ fH·iutiuu l't.•ctllit•,•tf to m:tiutain n rt'insnraawe 
rt·M'rn:. ttft('r pruvitlin~ for utht••· drht~. nrr lt•SS 1hom the 
l't,•rtuir·c•tl l'(•sl'J'\'t•, tiH· ddic·iNu·y ~hull be t'~Jo~ton•ll hv as.'<'S.,Illt~n l 
ni nbo\'~ pro,·irh·tl." · 

Fro111 the l'o1·egoin~ slnlulor,\' pro\'isions it ";11 hl' fr.11111d: 

(1) That the mu~imum liahility or member., of sul'lt assoeia
t ious is that S)ll'(:i(it•tl in t he hy-laws 1111<1 polity 11f the ussociut ion, 
hut in uo cwnt lo be leN~ thmt n 'lim r<tual to one h,1<i• or ~ulnr 
u~scssnwnt, no1· l!l'l'Ul~r tltun a Rlltn rqnul to tlu·r.·r times the bn<is 
r11te or reguJnr 3f.;.'it·~ .... ment. 

(2) Htutc muluals shnll J)l'lll'idc mal 1110intain n rcinstu·nn•·c 
rcser\'C hy ~tting a,irlc annually an nmounl equal to 10 per e~nt 
of the unnnal a,;.o;c,,mcnl, tmlil the tolul amount thus :wcumulntcd 
~hall Ntual uut to exN•!•d 50 per <·rut of one anuual aS.-<risnwnL 
'!'his full(\ shall lw uJ<ed to pay loo-'I'S ond expcn~cs, nnd when so 
used shulllw I'CSlOI'<'ll by nn as,~s...m<•nl for t he required dcfleiency 
rutuhly \IJ)()ll it~ members liable therefor. 

(3) That lly the flntendmcnt to srr.·liun 175!l-i, Sllpl'll, fomttl in 
section 2, chupter ·11:.?, IItts or the 37th General s\ss~mbly, the 
rr.•quir~mcnt t hat s lutc mnltta ls xhnllm1ti11 tnin tt rcin•u rau ~c re.,cr\'c 
hn~ b~n pradi\·ally rcpMlcd, for the l't':L'-'111 that ull :L<-oriatious 
confin ing thei1· busincs.• Cla·lusil'ely to fnrm, dwcllin~ and personal 
properly, ehu~hes nnd sthool houses n•·e cx~mpL from the rNpt irc
ment to maintnio n rcSI'r\'c. That tnkcs in nbout e\'cry class of 
propc1·ty on which insun111ce poli.-ics arc ll'ti iLcn. 

Hefcr1·ing now to the hy-lnw~ or th~ lrn\'a Stute :\lutunl AntomG
bile In.urmw~ Al..~iution, it will be l'mmd I hat 110 )11'0\'ision is 
mncle thet·cin limiting the liability of its mcmbN"'; howe\'Pr, in the 
policy issued hy sai1 l ns.<>rwintion I he following provision is round: 

"The maximum liuhility under thi...; polity cannot exceed 
basis nllc chnrgcd fo r this poliey, • • •" 

J n the articles o( incorporation we nlso fin<! the Collowing pro
\' iNion : 

"The primtl' properly of I'Btb member shall be e:tempt from 
all corporate debt.~ or the us.wciation, except for the pro rata 
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share for the asS('ssment levied a~ainf>t such members, but in 
110 rase shall any member uc liable fol' more than a just and 
equitable proportion of eaeh assessmeut." 

From the two provisions just rcfmTNl to it is not clear as to 
just what is the limitation, whether merely the annual assessment 
or an assessment in addition tl1crcto; but, COtlstrning the policy 
and articles of incorporation in eom1edion with section 1759-j of 
t he supplement to the code, 191R, it is evide11 t that the maximum 
liability of the members is limited to one additional basis assess
ment, unless there is some other statutory provision enlarging t he 
l iability of the members. 

Thet·c is one other section which provides for the manner of 
making assessme11ts and the liability of the members therefor when 
the association is insolvent. 

Section 17G9-l of the supplement to the code, 1913, provides: 

"Whenever the board of d irectors or the auditor of state 
shall al';certain that any association is il1soh·ent, such board, 
or upon its failure to so do, the auditor of f>tate may d irect 
an a.'5sessment ratably upon all members liable therefor in 
such amount as may be necessary as follows: 

'' 1st. It shall be determined what amount each policy
holder should pay or r eceive in case be desires to withdraw 
from the association. 

'' 2d. \Vhat further sum each policyholder should pay to 
r einsure his policy with some other sol vent association.• • • " 

But section 1759-1, supm, does not enlarge the liability of the 
members. It will be seen that, when the association is insolvent, in 
making the assessment it shall he rleterminPil whR t. P$11'h nolie\Y
holder shall pay in the event he desires to \Yithdraw from the 
association, and in the event he does not desire to get ou t of 
the association, but prefers to keep his policy in force, t hen it 
shall be determined what amount he shall pay to reinsure his 
policy in some solvent association. However , section 1758-1 must 
be construed in connection with section 1759-j, and in the event 
the member desires to withdraw from tltc association his maximum 
liability will be determined according to the provisions of said 
section 1759-j, \Yhich, in the case in question, would be limited 
to not to exceed one additional basis or regular assessment. 

. ~owev~r, with reference to the insurance reserve, if said asso
ClatlOn d1d not maintain the required amount at the date the 
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amendment by the thirty-!';eventh general assembly too], effect, 
then the members would be liable to assessment to bring it up to 
the required amount at that date. 

B ut it appears that you, as receiver, have fi led an app] ication 
for an order authorizing yon to levy an assessment of $1.70 for 
every $100.00 of Ulsurancc in force at the time the company went 
u1to the han ds of a r eceh·er, basing the right to levy an assess
ment in that amount upon the articles of u1corpor ation, which 
provide that the assessment for which a member shall be liahle 
must be compnted pro rata on an equitable basi~. It was alleged 
in said application that an assessment of eighty--five and one-half 
cents per one hundred dollars of insurance in fo1·ce would be 
stttfieient to 1·aise the amount necessary to pay the indebtedness, 
but to plny safe it was advisable that the rate of assessment should 
he doubled. Therefore the court ent ered an order authori;r.ing and 
empowering the receiYer to levy an asst'ssment of $1.70 and to 
eo1lcct it by legal procedure if neces~ary . 

Pursuant to the foregoing order you, as receiver, levied an assess
ment of $1.70 on each one hundred. dollars of insurance in force, 
aud a number of the membel's have pai(l the assessme11 t. But a 
few haYe refused to pay more than one assC'f>sment upon the basis 
rate, and bottom their position on both SP.<'tion 1759-j, of the sup
plement to the Code, 1913, and the provision in the policy limit
in~ their maximum liability to a sum not to exeecd one assessment 
upon the basis rate. 

Yon are now undecided just how to pr oceed, wbethet· you should 
attempt to collect the $1.70 assessment, or to collect only a sum 
equal to one assessment upon the basis rate. 

My opinion is that the liability of the memhet·s of the I owa 
State Automobile Ins111·ancc Association is l imited to an amount 
cq nal to one assessment upon the basis rate; however, inasmuch 
as the C'ourt has appointC'd you receiver for said association and 
has authorized and empowered yon to levy an assessment of $1 .70 
on earh one hundred dollars of insnrnnce in fort:e, and directed 
yon to collect it by suit if necessary, that, therefore, you have no 
other course to pursue than to obey the onkr of the court and 
proceed and attempt to collect the asscssmcut author-ized in said 
order. If any of the members have any objection to the amount 
of the assessment they should present their objections to the 
court a11d ask for a modification of his order; othenvisc the matter 
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is res adjudicata. This general <lodrine has been annotmccd and 
adlJCred to by our supt·emc cou rt in the following cases: 

Sl('ll'art 11. J,ny, 45 Iowa GO±: 
Stale v. Union Stock ]'ard.~ Slate Bank, 1.03 Iowa 560; 

In the Stewart case, supra, it is said at page 612: 

"The jnrisclidion of the court a11d of the receiver being 
eonccclccl. and the fad of as.<;csr-nnrnt being admitted, it is to 
h<' regarded as res ad.iu<lit·ata. All que:-;t ions as to the in
debtedrJess of the bank and the likP, involved in the assess
~ent, or which it was nceessary to c~cte~·mine, before making 
1t, must be pn'snmecl to han' hcr n ad.Judtcatcd, and dcfc11dant 
is bound therehjr. Any ('rrm·s made by the ronrt, in the pro
ceeilings appointing the rec>ciYcr and contt·c·lliw, and direct
ing his action, must he corrected hy proper a"'pplication t .\ 
the court or by appeal from its orders or decisions as pro
vided by the law applieable to such cases. • • •" 

In State v. Union Stock Ym·ds .State Bank, supra, it is said at 
page 560: 

"''¥Ve understand the rnle to be, as to the appointment of a 
receiver a11d the making of such an asse:-;sment. that all matters 
that neces~arily inhere in the ol'Cl<'rs bv which such r esults 
are attained- that is, matters to be considered alld deter
n;tined in making the orders-are adjndic•:Jt<'d ancl conclu
sively settled. exr.ept in so far M the\' he chan•,.eil by vaca
tion . or. modifiration. in. the rceriver~hip pl'Of'~dillg~ upon 
apphcat10n of pa'l·tJes mterestRd. whether stockholders or 
others. It is dE.'finitely settled in Sf r1cart v . Lrry, snpra, t hat 
none of .these mattet·~ can he set up in nn action hron~rht by 
the recetvH und~r ~irection of the court. 1t i~ uq:rE.'d .... to u~<; 
that o~e. of ~he dJ.strr<'t courts of the Mate l1 as held-following 
the opm10n m this case-that in an action on ~ncb an assess
mel,~ the. amount of reeov!'ry cannot be r-ontrover!Nl. Rnch a 
holdm~ 1~ c?rre<·t. . It was one of the mnttr1·s (•om:idet'N'I and 
determmed m makJIIf! the order of assessment, ancl. if enon
eous, the error must he curt>d in the same proceeding-. • •" 

It is intimated in your appli<·ation to the court for authority 
to levy an assessment, it is pl'ohable that an as~r.ssmcnt in any 
amount could not be c>ollect<'d hom some of the former mcmhet:s 
of :b.e association, and, in order to dose this matter up as ex
peclttJOusly as possible, ~ve would respectfnlly tngoe vou to pro
ceed at once under the order the court has heretofore .entered and 
colled all you can and ask the (:ourt to pr rm it ,·nu t () p-;:"0 1·':'1t~ 
among the creditors. · • ~ 

W. R. C. Kc:~~DHICK, A:;~istcwt A flunll' !J (,' l nr;·at. 
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WREN EMPLOYES OF A CORPORATION CANNOT ORGASIZE AN 
ASSESSMENT ASSOCIATION 

Assessment associations organized by the employes of a certain 
occupation, unless organized solely for benevolent purposes, or as a 
fraternal beneficiary association, are unauthorized. 

January 12, 1920. 
Bon. A. C. Savage, Commissioner of Insurance. 
DE.'ar Sir: 

I am in re(·eipt of your request for an opinion as to whether an 
associatio11 of the followiJJg character is authorized to transact 
business in I owa without complying with the insurance laws of 
this state: 

"An example of the plan of such association is found in 
the contemplated plan of an employes assoc iation, which is 
being formed in the Des Moines Hosiery Mills. They con
template a monthly assessmel't of ten , twenty or thirty cents 
p er month with sickness or disability benefit of two dollars 
ancl fifty cents a month, extending over a period of months 
less than a year. They also wish to provide a fune ral benefit 
of fifty dollars, which would be paid by special assessment 
upon the memhers until the association has five hundred dollars 
in their treasury. At that time, funeral benefit would be 
paid from that sum.'' 

I am of the opinion that the business contemplated by the em
ployees of the Des Moines H osiery Mills is insurance. Under the 
laws of Iowa an as.c;essment association cannot be legally organized 
to t1·ansact business in this state unler-;s it partakes of the nature 
of a fratemal beneficiary asspciation. 

Section 1798-a of the Supplemen t to the Code, 1913, provides : 

"No life, health or accident insmance company or associa
tion, other than fraternal beneficiar~' ar-;sociatious, which 
issues cnntJ·actr-;, the performan(·c of whi<·h is contingent upon 
t he payment of assessments of ea ll made upon its members, 
shall do business within this state except such companies or 
assot"iations as are now authorized to do business within this 
state and which, if a lifo- insut·aw'e company or association, 
shall ,·alue their assessment policies or certificates of mem
bcrsltip as yead y r enewable term policies according to the 
stlmdarcl of yaluation of life ins1u·anc:e policies prescr·ibed by 
the laws of this state." 

Seetion 1798 of the Supplement to the Code, 1913, provides: 

"1\otltiJII.t in this elwpter sltall be con!-itrucd to apvly to 
any association orgaHizcd 'solely for benevolent purposes and 

1:! 
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c·ntll)'O"t'.J wl,n11,\' ••f tlll'llll •t·r, nf all~' nnt• Hl't' ll)lati(HI, a-•li ltl. 
pt·••f, ... ,j,JII ••1' •···lh,ion...: •h·uutuiuat iu11 , t,ut :til,\' ~~~··h f';Cwit·tr 
mu~. h,'" c·f•tuJII.' iuo.: "1111 tlw pr••' , .. ; .. 11, lu'l't•nf. lh· -uuu• ~ntitlf'tl 
lu all llw prhil··~·· .. tlw•·•..,•f. 111 \'lti Ia t'\'('Ul it :.llllll l1£' nm("n· 
uhlt• to llw J•rovi-..i"''' ,,f 1hi-. .-lm)•h•r 'u far H"'i tlll'y art) appli· 
t·nhft•: pruvi.l•·d that il or!.!'aHI/t•d 111111••r th,• hi\\-.: Hf all•Hhf•t• 

"""'' " '' ,., ,,.111 1'1, lh••l' >I~:.! I li lo· will! IIi•• Hllllil ll l' 111' !\Iiiio• 1111 
H~l't'i'lllt'll1 iu ,,· 1·it i11~ autho1 il.lll:f '''I"Vi•·•• u1' uulin• uf prof'~'..; 
In '"' 1IIO:IIIt• """" til·· ..... i.l OIIUlitor ur ... t .. tc•, illlf1 whru ~) 
m:ult· ~lwll lu• n' \atlttl ;:uul ltitulin:.: u,., if ,,.,.n,d upon tlu
H...: .. , ... inlitm witluu ll•i .... tah•. ·• 

'J'he SU JH't•llle Cottl'l of Iowa II a .. ltt·ld 1 hul an a~~Ot·iutinn or~an .. 
ir.1'cl tllllh·•· n """'·wh11t •imilao· 11lnn lu that •·CIIIIi'IIIJtlakd hy tht• 
tllnpnyt•t•-.: c•f rl uo I)(·, ~lt•illl":-. 1(.-.. j,., .. ,. ~I i1l:-: wa"' twt nn a:-..~H·ia~ 

tiHU or!!t~Hi1t•&l :-.olC'Iy fut' )t,•llt.'\'Hlt•ltl JHlrpu~s \\ iihin the pl"tl\'i .. 

siou, •• r ~t"i. · l inu l;!t"\, '"/'nl, 

f'fJull•ll t'. l mm Sf,tf, '{',.,,.,filly ,1(, 11's A s.w., l :J!l l11wa, 444. 

l Ulll , t)u•t•t•I'OI'V, (If t)H' upi nin11 I hal Ullh'"-' lhr a..:.:.ocwiuti0 11 l'CH1tl'l\\· 

J>luted hy llu• ~nq•l<>,l ,.,., uf t h~ I k• ~l ui Ill'< ll u<irry Mills, Ol' ,ilni
Jar m~..,.••·iation,, an• ur:,:mlill•tl ....-tlPly ror h l'l1t'\ '<•l\lllt 1•urpoSCs Ol' 
u~ rrat<"t'IIAI lwndi•·i:u·,\ n,._ . .,.i:ttivn,, lh~· t:UUIIOt lr~ully OJWr.ItC 
in thl' 7'\lnh· ol Jnwn. 

\\'. II.( ' , (("'""""'K, A .<.<i-<ltutl ..1 1/ul'llt'IJ Gcnct·al. 

\\'ItO ~(.\ \ ' IS.~t ' t•: til•:,\ Tit ll t : .,. t; t' IT t'EHTI FU '1\TES 

ll II un141l' ful for an u~t--.CK'Iatlon to lflaue certfRcatet l)to\·ldlng ror 
death htnC'fllt~ raised IW R~M.'umcnt upon tho members, unteae organlz.ed 
as a rralo•·ual bcncf!l'lnry svclct). 

J\luy 5, 1020. 
M1·. J.'. 11. \'ni!:l, IIi 1·;•"1 \\'omllu11ol .\\·l'nu~, Ot1umwn, Iowa. 
D,•ar Sor: 

.\1 ""' rt'l""'t .. r 'rh•11ua.' Wah·r-. rl•·1m 1~· :u-.uranre comtnifl. 
'ionrr, I "'" "''""'''i"ll ~'""' lrll<'l' tul•h·o·~d to thut official nml 
hrn1·iu..r dull' 11f Ma.1' I. I !1~0. 

Ynu "'k in whul ,.,.,,,. ... 1 1111' plnn nf transacting hn,in~ss of the 
Low '1'11,•h·•· t 'luh nf llnf"l (:nmo, of Ollumwa, is in ,·iolation of 
thr in•urtiiii'C !all-~ nr Iowa. 

.\rlil·l~ I, bCI'ii<•n I 11f ·''""" 1•)·-law, J'I'OI'ides: 

" J ut••u l~ 1111<1 JHII'J"'"''' 'l'lu• nh.ir•·t n£ !hi~ club shall bo 
tn r~trnol fum•1·ul ui<l iu111a•oliut•·h n!'lrr thr dNl!h of a memlll'r 
or his family or th·prndPnt rrlui iws and to promote a spirit 

Ol't:S IOXS R~:I •• \TI:SG TO IX>l\'11.\XCt-: 

o[ ft'•Jh·l·nul l~t•IH'\'ult• a u·<· . .\ 111 111 nul lti';.!'H11it.t1 i1111 11 ''' UJl•'l'lll\•d 
for JH•t•lil. l111t l'ul' }tl'uh•diull. lh lif1· -.:lud1 h~o• :h lt'"t! u ... lhl• 
hltmc j.; tllalltl .. tittl'tl o.tthl :-.ll}tl~·• ~t-tl hy at... 111l'lui,,•J-:..hat•· 'J'hc 
rules mul tq.:ulatJous tha1 ~hull ~,,,·,·•·u """ uJ•\•ro.•til•ll nr~ :-.ct 
brlow ancl Ut'l" I.Jilulin~ un t•ou-h llil'llah'"•r uf 1 h-.• dut... • · 

Article l , :-.t'l'liuu :!, of till' hy·IU\\:.. Jll'1l\'itlt• ... : 

"Ea··h IIJII•Ii<·out fill' lllt'llllot•l'•hiJ• shnll puy th~ SUIII of thl't'C 
dollars, 11111 d~oll:u:' 11[ 11l111'11 >hall ho• ph"·••d iulu til<• lJl'Uc· 
fitiary iu111l uml '"'<' tlulhu· ><'t :1-idv fno· t''l'<'ll'(;.· 11i1h lu~ 
upplitattuu. At the •h•111h <•f .my nwmh,·r uf the •·luh 111 ~·~•I 
Mant.lin;:, tile- t;l£1\:(.'~ :-.hall t•ata'l' to ht• poud imuwtliah'ly IIJ~m 
proof of th•nth1 to hi" ht•tt(•lidur.'· l' a·mn llu· IJl•ul'li~·iat·y fuut.l 
11 sum N!UIII 10 on~ dnll nr ) ll' l' ''"J•ila 11f l h~ mcmhcrship u( 
suid duh iu 1(11\Jtl stundin~: ut th<· dat,• ,,f Mil' II deal h. Order~ 
£or SUt•h pay111ent mu ... t Ut• :-.i~nt.•d Uy thr :o.t.••·rct.ury .. Jrt•nMlrcr 
and counh•r..i)tnt"tl h~· 111\' J"''''itltnl or t·luuruwn ,,r ;-.ouw wem
bcr of till' ••w•·uti,·e r<lllillllllt•o•. hnuu·dinl.-11' aft ~r :llll' >Uth 
death lhC St't'I'CIIII')'•tl'<'ll'lll'•'l' 'hull tu:11l In t'U<:h IIICulltt•r"IJf the 
club II 11(11 icc of a bCtll•l'(llt'lll r ail, 11111111 I'<'I'Cipt 11( whil'h, 
rnch lll(•JU hCI' ~hull pay th(• S\'('t'rlal',\'•t 1'••111.111'1'1' the SIIIU or 0111.1 

dollar and tt•n cent.<., 0111' th1llar <•[ whit·h ~hull hr plth•t•cl in 
the benetiti:try fmul. 111111 ten ccnh of 11 hit·h >hall tiC placed 
iJt the cxpcn'c fund." 

The sup1·enu• court of l own ha<. hcl<l lhnt if the businr . .,~ of un 
nsso<'iat ion is to collcN funds f1·um it~ nw1nhr•·• in the wny of 11 
m~mbcrship frr, a11nnul ilurs, nud an ""'~l'"'lll rnl upon I ho clt'ulh 
of ony member in g()(){l standing, such an 11'-'ociutiou is a mnlunl 
assessment O'o.'l)(·intion. 

C01mr/t t', Tm vtliny .lie n '• A 8$1X.'ifllion, 1:1!1 Iown, 414. 

Jn the ('onnrll ease snpm til<' <l<·ft•ndnllt rluimcd to he 11n 
n><.'<OI'intion o1·~anir.~ol for brtt f\'CJh'lll JHII'POS('S onlr, so ns 10 hriug 
it ..eli with in the cxcc•pl ion found in """I inn 17!Hi of the supph•mt•nt 
to the code, 1!11!1, whic·h pn11·ich" th11t thr ju,uruut·C Ia\\~ uf luwu 
Ahnll not apply to an D'-'Ot·i t~lion or;rnnizrtl ~·h·ly for IX'I\CI'olcnt 
Jllli'J}OSCS. 

In pnssin,:: upon this ~lnim the cou•·t , ut JliiJ.:l' 4 B, s:tyR: 

"It is not pcn·eii'Ni "" what theory thr "'"""iation <•an be 
held to ha\'(• hrt.'n 'orJ,tanit.rt1 .. t,lf•ly for ht•nt•\'olt·nt purfK)'<--c.' 
Qf Nllll'>ol', I here is 011 rlf•mcllt n( ••hnril)' iu rwry "''hfii~C 
for t he inKIII'Itnr~ of livl'll, for 1hc oh•,i..rn nf thr itl'ttrt••l 18 
111'111'1,1' niii'II,I'M lo fll'll\'iclt' 1'0 1' uth~1'!1, witlo••ut valnnhl~ <'011· 
~ideralion In himself: hut, ~~~ hrtw•·~n thr insured nu<l thr 
llSSOCilltiOll, the rcJali011 i• purdy !hilt Of f•QJI(rllct, Of I quid 



180 REPORT OF THE ATTORNEY GENERAL 
., 

pro quo.' 'All that is requisite to constitute snch a contra~:l 
payment of the considemtion by the one, and the promise of 
the other to pay the amount of the insurance upon the hap. 
pening of the injury to .the subject by a contingency contem. 
plated in the contract. ' ()omm:onwealth v. W ethe1·bee 105 
Mass. 149. It is not material 'vhat professions are made in 
the articles or by-laws. Its maimer of doing business and the 
nature thereof necessarily control. State v . Miller, 66 Iowa 
26. The business of this association is to collect funds fro~ 
its members in the way of membership fee of $4, annual 
dues of $1, and an assessment upon the death of any member 
in good standing of $2 from each member. 'I'he amount in 
the treasury is not to be reduced below $5,500, and an assess
ment may be made, when necessary in· the course of business 
to carry out the aims and objects of tLte association. Th~ 
money after meeting the expenses is paid to the members in 
case of disability, or to their families, heirs or beneficiaries 
in event of death, one assessment being payable to the bene
ficiary, not exceeding $5,000 in any case. If the association 
eng.ages in any charitable work, aside from erroneously dcsig
natmg that outlined above in its articles as such, the record 
before us does not disclose the fact. It is not other than a 
mutual assessment association, and its claims to beiug a chari
~able instit?tion are little less than preposterous. As support
mg. these v1ew~, see Insw·ance Co. v. Gilbertson, 129 Iowa, 659 i 
Gr~mes v. Legwn of Ii?n&r, 97 Iowa, 315; State v. Nichols, 78 
Iowa, ~49; State v . Mtller, supra. It follows that the by-law 
was vo1d, as contrary to the laws of t he State." 

The laws of I owa expressly prohibit the organization of mutual 
asse~ent ~ssociations for the purpose of transacting liie, health, 
or ace1dent msurance, unless said associations organize as a frater
nal beneficiary society. 

Section 1798-a, code supplement, 1913, provides : 

. "No life, health or accident insurance company or associa
~wn, other than fraternal beneficiary associations, which 
:ssue contracts, the perfor~1ance ?f :vhich is contingent upon 
Its me~bers, shall .do. busmess w1thm this state except such 
compa~1e~ or. assocwt10ns as arc now authorized to do bnsi
lless ~v1t~un tins state and whi~h, if a li fe insur·1mce company or 
assoCiatiOn, shall value theu· assessment pol icics or certi
ficates . of membership as yearly renewable tenn policies 
acc.o:·dmg to . the standard of valuation of life insurance 
poliCies presenbed by the laws of t his state." 

It will therefore be observed that the charact~r of business pro
?osed t.o be transacted by the Low Twelve Club of IIafed Grotto 
1s proh1b 't d · th' 1 e m 1s state unless such business is transacted through 
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a legally orga~ized fraternal beneficiary society under chapter 9, 
title 9, of the code. 

W. R. C. KENDRICK, Assi.stant A.ttor'YlCY Geneml. 

SHORT RATE CANCEl.Jj ATION DOES NOT APPLY TO 
CONTRACTORS' BONDS 

Sec. 1728, Code Supp. 1913, providing for the cancellation of Insur
ance policies and payment of short rates, does not apply to con
tractors' bonds. 

October 23, 1919. 
Hon. Thomas Watters, Jr., Deputy Commissioner of Insurance. 
Dear Sir : 

You have submitted to this department, for an official opinion, 
the following question: 

"We are aski11g for an opinion regarding the short rate 
table which is effective on surety bonds. 

''To give an example of what we are wanting: If the com
pany issued a surety bond for a period of two years and 
charged the assured the two year rate and ninety days from 
issuance said bond was taken up and cancelled as the work 
covered under this bond was then completed. Under the Iowa 
statutes would the party who gave the bond be entitled to a 
return premium based upon a two year period u nder the 
short rate concellation schedule of this statutd" 

The slwrt rate cancellation schedule referred to in your inquiry 
will be found in Section 1728, Supplement to the Code, 1913, 
which reads as follows : 

"At any time after the maturity of a premium, assessment 
or installment provided for in the policy, or any note or con
tract for the payment thereof, or after the suspension, for
feiture or cancellation of any policy or contract of insurance, 
the ins1ued may pay to the company the customary short rates 
and costs of action, if one has been commenced or judgment 
rendered thereon, and may then, if he so elect, have his policy 
and all contracts or obligations connected therewith, whether 
in judgment or otherwise, cancelled, and they and each of 
them thereafter shall be void ; and in case of suspension, for
feiture or cancellation of any policy or contract of insurance, 
the assured shall not be liable for any greater amount than 
the short rates earned at the date of such stLc;pension, for
feiture or cancellation and the costs herein provided. 'rhe 
policy may be canceled by the insurance company by givjng 
five days' notice of such cancellation, in which event it may 
retain only tile pro rata prcmi um.'' 
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The pro,·isions r.r tile stalutr above q11otcu were originally found 
in t:ha pt r•· 210, al·ls of lhr l~th <:rtH'ral Assembly, and entitled: 

".\ C't to ~reurc Poli•·Y Holders in Fit·c Insurance Com. 
pan ies from Unjust Forfei lure of Pol ides." 

The pt'O\'ision of t:haptr•· 210, relating to thr cancellation of 
policies, was t·ltnn~cd :sontt'\\·hat and C'~IITi('d into the Code of 
18!>7 was S('t"l ion 1728 th<'n•of. The 3-:ltll General Assembly then 
amended sed ion 17:!ti hy addittg thereto the following: 

'"I'he polit·y IIHlY be canrrlrd by the insurance company lly 
g-h·iug- five cl;tys ' noti1·c of su('~J l'atwC'llation, in which event 
i t may retain o11ly the pro rata premium." 

So that thC' provision ns it now stands is found in cha pter 4, 
title 9 of the co<lt', •·elating to insut·atwe otltet· than life, in which 
chapter is fo11nd the pro,·ision relating to surety bonds. 

The qnrstion Jtow is, Does that provision apply to contractor's 
bonds when issne<l fot· a period of two ycat·s and a premium is 
chat·gcd at the two y<.'ar rate, when the work covet·ed by the bond 
is completed ninety days from the issuance of the bond? 

A <'On tractor's bonu issued by a surety company is tmdoubtcdly 
a contract of iJISUI'aJH'c in the broad sense-that is, it partakes of 
the nature of insurance. In fad, t he simila r ity i n business methoc6 
between insurant•e companies and su rety companies has often been 
noted in t he opinion of judges, and for the put·posc of legislative 
control surety companies have been uniformly classed with insur
ance companies. 

Sertion 170!>, Code Supplement, 1913. 

G. d': M. J,umbrr awl Mfq. r:n. 1!. Nntinnnl l\urrf11 r'o .. 124 
Iowa, 5!>9. 

Van B·uren rou?liy v. American Sw·ety Co., 137 Iowa, 4!>0. 
Stear-ns on Suretyship, 2nd Ed. Section 233. 
P copfc v. Rose, 174 Ill., 310. 
Sllakemcn v. Credit System Co., 92 Wis., 3GG. 

In the Van Btu·en com1ty case, sttp1'a, i t is said at page 495: 

"Th~ busine~s of companies organ izecl fot· the p mposes of 
p1·ofit m assuJ·mgo the peJ·fol'lnanec of co11 It· ads of various 
kiuds partakes laq:<>ly of the 11ature of insurance and is 
Cat'ried 011 in much the same manner." 

The essential featmes of an insurance policy arc the following: 
(1) the parties-that is, the contract is between aud for the bene-
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fit of two parties only, the insurer and the insur<'d; (2) a definite 
t erm; (3) a fi.xed pr<'minm. 

But a <'Ontractor's bond is gin•n fOI' thC' bl.'lll'fi t of a thiru per
son and to secure the faithful pcr·fnt'lltalli'C of a certain <"ontract, 
and all liability of the sm·<'ty ends whC'n the <·onrlitions of the 
contract ha,·e been fully performl•tl, l'l'l!arclless of the time in whit•h 
it takes to perfonn the conditions. In olhC'r words, the collateral 
l iability of the surety entls with the extin~llishmen t of the original 
debt. 

Ames v. Mac Lay, 14 Iowa. 281. 
Webster County v. Ncl.~on, 15-t Towa, GfiO. 
Watkins Medical Company v .. Moss, 1GO Iowa, 244. 

It is true that in corpora te sur·<>trsltip contracts a premium lS 

always charged, bnt it is less a cousilh• t·ation than in the case of 
insurance contractR. 

It 

Stearns on Suretyship, at page 411, says: 

"It is doubtful whetlwr it is proper to clPt1ominate the pt·e
mium as a considcr·ation at a 1l in a suretyship contract. It 
certainly is not the sole <'On!-.i<l<>r·ation. In a great majority 
of the contracts written by Stll'<'ly eotn11mties, the premium 
is paid a11d contraC'tecl for hy thC' pritH'ipal. while the bond 
or oblig-ation runs t o the creditOI'. The surC'ty tannot evade 
the liahilitv to the rreditOI' hC'l·ansp th<> prinC'ij1al fails to pay 
the prcmit;m, neither c>an thC' c·onlrm·t he reYokcd on that 
account. • • • A prC'mium paid is thC' l•onus or inclnreml.'nt 
to the sm·cty comp1my, hut is not the t>SSC'ntial conside1·ation 
out of which tlte contrac·t ~rows .. , 

Jn ins urance contraC'ts the premium is the sole c·onsideration, 
while in surety contntcts no p t·emium is IIC'C'Cssary in order to make 
the contraC't ,·alid. In the case of <'orporatc suret ies the prin
ciple reason for cllaq.dn~ mt amwal pn·minm for a <·ontitlllin~ 
bond is to maintain the compnny i11 a sol\'rnt c·ondi tinn. 

In American Sun•ty C'ompa11y v. 'l'lt urhrr·, Hit) Nrw Yol'i,, 244, 
the reasou for corponrle !'i llt't't.Y c·ompa11it>s l'harg-inf! an annual pre
m i um is well stated in the following languag-e: 

''surety companies a1·c a c·ouveniC'twe. to the t•ormnunity, 
and it is importlwt that ti1C'y :-;hould c•ontmt!e sonncl aud able 
to I'I.'Fipnnd to their ohl igatintts. 'l'ltt> l e~1r-;lature donbtlt'ss 
int<>uclerl to pt·omnte t.lrt•it· stability h.v c•xteudinf!.lhe same pt·o
tl.'r·tion to thrm that it r:'itruds t o othl't' surettes. The con
tnwts of sn<'h compauirs are nsuall~· hased upon 1111 aunnal 
premium for a continuiJ1g bond. H the premium were not 
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paid aft<'l' the .n:-st. year and the co~upa~~ co:~l~ _not avail 
its<'lf of tht• pnnl<'.L!c of the statute, 1ts 1 csponstbJhty :vould 
c•olltinuc with no cmnp<'Hsation, a_s the bond would _sbll be 
in fo 1·ec. No company can do busmess on such a bas1s." 

As to what compensation the surety company will charge for 
assuming- the obligations of a surety on a contractor's bond is a 
mattc1• for the sole dctrrmination of the surety comp<my. A state 
has no power to fix the rates to be ehargl'd for s~1ret~ bor~ds, and to 
cleprhc the company of that right would b e m vl0lat10n of the 
folll't.ccnth amendment to the constitution of the United States. 

American Surely Co. v. Schallcnbcrger, 183 Fed. G36. 

Therefore, if tl1e surety company charges a cert ain premium for 
assuming the responsibility of a surety, it bas that unqualified 

right. 

Unless otherwi~ provideu by statnte, it is the gcnct·al r ul e that, 
when au indemnity rontraet has been issued by a surety company, 
the premium, in the absence of special provisions in the policy 
authorizing it, cannot be r<'covered by the insured upon offering 
to surrender bis pol icy. 

Fro.~t on the Lall' of Guarantee In.~urance, Sec. 29. 
MeNeely v. Wr-lz, l iiG N. Y. J24. 

It is also famil iar d octrine that in the absence of f raud, collusion, 
material misrepresentations, or where expressly authorized by 
statute, an indemnifying bond is.c;ned by a surety company cannot 
be canceled by the company, unless it is accomplish<'d by and with 
the consent of the parties thereto. Such doctrine is based not 
only upon sound public poli1·y, lmt also upon the fnl't that the 
bond is a Yal id contract, founded upon a Yalu~thle consideration, 
and is binding and enforceable betw<'cn the parties thereto, tbe 
same as any other lawful an d valid contt·act. 

Ft·ost on the Law of Guarantee l n.wrnnce. Sec. 273. 

H owever, the General Assembly of Iowa has <l N·Iar<'d that the 
sm·cties on certain kind of bonds may rancel the same, and the 
procedure and conditions to accomplish that end have been exp ressly 
prescribed. I refer to statutory bonds. 

Section l 177 -a, supplement to the code, H113, provid es: 

"Wh<'n a honrl is required h~r lnw to he ~ivrn h~ or for 
any public officer, deputy or employe CJ( sw·h pul1l ie oft1ecr, 
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or by any person holding a fiduciary office or trust, adminis
trator, executor, guardian, trnstf'e, officer or employe of any 
public or private corporation or associatiou, whc11 110t other
wise specifically pt·ovided, (it) shall be conditioned as provided 
in section eleven hundred eighty-three of the code." 

Section 1177 -b, suppleme11t to the code, 1913, ftirther p rovides: 

"If any surety on said bond shall so elect, his liability 
thereon may be canee!Pd at any time hy givin~ thirty days' 
notice in writing to the person or persons authorized to 
approve said bm1d , allll to the officer or person with whom the 
same is requii·ecl to be fi led or deposited by law, aud refund
ing the premium paid, if any, less a pro rata part thereof 
for the time said bond shall have been in fo rce. 'l'he liability 
and inderm1ity created by ~;aid bond shall extend to the date 
of cancellation as provided by chapter eleven, title six: of 
the code. '' 

But the statutes above quoted apply only to bonds given by 
those expr·essly 11amed in section 1177 -a, and nowh ere in the 
Iowa statutes can there be found any express p rovision for can
celling contractor's bonds. 

F ed. and Dep. Co. v . Janness, 138 I owa, 725. 

That fact is convincing in determining whether the provisions 
for cancelling insurance policies other than life, as found in 
section 1728 of the supplement to the code, 1913, sl10uld apply 
to bonds fu mished by contractors for the faithful performance 
of their contracts. If it was the intention of the legislature that 
section 1728 should apply to surety bonds in general then there 
was no necessity for enacting sections 1177 -a and 1177 -b and 
limiting t he application of those sectious to a particular class of 
sm·ety bonds. 

Therefore, pursuan t to all the .foregoing-, we a re of the opinion 
that section 1728 of the supJ)]emnet to tbe cod<', 1913, dot!s n ot 
apply to contractor's bonds generally, an d particularly to the 
bond in question, for the reason that in this spec!ific i11stance the 
purpose for wl1ieh th e bond was given had been fulfill ed, the 
liability mlder the bond has ccnscd, and there is no occasion for 
cancelling the same. 

W. R. C. KEXDRICK, Assisfa.nt Attorney General. 
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POWER OF ATTORNEY 

Authority to mortgage real estate cannot be implied from authority 
to sell It under a power or atlorney. 

J anum·y 14, 1919. 

l-Ion. G. H. 1\lcs..;;engcr, Superintendent of Banking. 

Dear Sir: 

This conummication is in response to your letter of the 8th 
inst. asking for an opinion as to the a\Jthority of l.,erclinand L evy 
to execute a real estate mortgage under the enelosrd power of 
attorney executed by Pauline Levy, the purpose of your inquiry 
being to determine whrt her or not su eh a mortgage, otherwise legal, 
would be an acecptaulc asf;rt fot· a ba11k under the supet·vision of· 

your clepartmen t . 

This power of attomey anthorizes Perdinand Levy to collect 
and receipt for all moneys due or to bcc·ome dne Pauline Levy, 
and to execute all 11errssary receipts and acq uittanecs for the 
same. It also authorizes him to sell an d convey all real estate 
owned by said Pauline L e, ·y at e ither priYate or public sale aud to 
execute to the purc:haser good a11d suffil·ient deeds; and it gives 
h im the ri ght to execute releases and satisf;wtic,ns of mortgages, 
and authorizes him to invest a11y mon t>ys com ing into his hands 
in real estate mortgag-es; and gi ,·es lrim the general power to do 
whatever is li <'Cessary to cany out the p rovisions <.:ontaincd in 
said power of attorney. 

This power of attomey docs not exp ressly or hy hnpli eation 
give Fcnlinand l.JCY.V ;my authority to mortgage real estate. llis 
authority to mortgage the r·eal estate cannot be implied from his 
authority to sell it. 

See Cyc., vol. 3, page 1300, and cases there in c ited. 

In t he case of Edgerly c(; Compcmy 1'. C'oucr, JOG Iowa, 670, an 
act ion to foreclose a mortgage 011 p ersonal property, it was held 
that autl10rity to mortgage cannot be in ferred f rom autl•ority to 
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sell; and in support thereof cites the case of Jeffrey 1; . Jlw·sh, 
12 N . "\V. (l\fid1.) S!J!l. l 11 that case the supreme tou•·t said : 

"John H. llnrsh had power to sell the land but 110t to 
mortg-a12e ~t. The po,~·er is not to be extend ed by ~onst•·uctic.tn . 
The p t·Inc•pal detcrmllles fo r himst" lf what authoritv he will 
C?nfcr upo!1. his agent, and th ere ean hC' no implitation fr·mu 
lus aut.hor1zmg a sale of his lands that he intends that his 
a~ent may at discretion charge him with the responsibilities 
and duties of a mortgagor." 

I am of the opinion that under tbe power of attorney submitted 
th ere is no autho1·ity granted to Ferdinand IJC\'Y to execute tnot·t
gages on land belonging to P auline Levy and that suc h a mortgage 
executed by h im would be void. 

C. W. P IEuSoL, Assista.nt .Attorl!cy General. 

CAPITAL STOCK 

State banks may not ba\•e an authorized capital stock . 

Del'ember 1, 1919. 
Ron. G. H. Messenger, Superiutenclent of Bankillg. 
Dear Sir: 

I am in receipt of your letter of the 13th ult. in whil•h you ask 
the following question: 

''Does the banking law of Iowa permit state banks to 
provide for an authorized capital stock?" 

The law r elating to the capital required of a state b ank in th is 
state i<> found in section 1864, supplement to the code, 1913, which 
r eads as fol lows : 

'·No state bank shall be or~anized under tile pr·ovisions of 
this chapter wi th a less amount of paid up cap ital than fifty 
thousand dollar s, except in t'ities or towns l1aving a popula
t ion 11 0t exrerding- thn~c thousand, wher·c sueh association 
may be o•·gani7.ed with a paid u p capital of not less than 
twenty-five thousand dollars. Bnt no such assoc·iation shall 
have the ri~ht to com mence business until its officers or i ts 
stockholders shall have furnished to the auditor of state a 
sworn statement of the paid up capital, an d , when the auditor 
of sta te is satisfied as to that fact, he slJUll issue to such asso
ciation a certifieate authorizing it to com mr.n c:e business, and 
i t shall cause said certific·atc to be pnblished in some news
paper printed in the city or town where t he association is 
loc·at.ecl, once cac·h week, for at least fou r weeks, or, if 110 

newspaper is published in such city or town , then in a news
paper published nearest thereto in the county." 
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From t he foregoing statntory proYision it will be seen that no 
state bm1k shall be or).!anizrd in th is state in a city exceeding 
three thonsnnd in population without a paid up capital of fifty 
thousand dollars, nor in towns having a population of three 
thonsand o1· less with a paid up eapital of not less than twenty
five thousand dollars. If the inrorporators of a state bank prefer 
to have a capital exrerding the minimum preseribcd in section 1864, 
then it was e,.jdcntly the intention of the legislature that the 
eutire capital stork of such a bank should be entirely paid up 
before being permitted to transact business in Iowa. 

While tbe question you ask is not altogether free from doubt, 
yet it has been the uniform holding of this department that banks 
organized in Iowa under the Iowa statutes must have a fully paid 
up capital before granted a permit to do business, and we are 
content to adhere to such former rule. 

W. R. C. KENDRICK, Assistant Attorney General. 

CERTIFICATES OF DEPOSIT 

Bank certificates of deposit are negotiable instruments. 

December 4, 1919. 

Hon. V. W. 1\fillcr, 
Deputy Superin tendent of Banking. 

Dear Sir: 
I have your letter of the 22cl ult. asking for an opmwn as to 

whether a certificate of deposit in the following form is 11egotiable, 
to-wit: 

$2,700 
F ARMER.S SAVINGS BANK 

Livermore, !owa, November l~, l~H:S. 

No. 822 

This is to certify that The Daniel Hayes Company of Idaho 
has deposited in this bank Twenty-seven Hmtdrcd and no-100 
Dollars, payable to the order of themseh·es in current fUJlds 
12 months after date on the return of t his certificate properly 
endorsed, with interest only Wltil maturity at 3 per cent per 
annum. 

NOT SUBJECT TO CHECK. 
EDW. C.A.PESIUS, Cashier. 

The supreme court of Iowa had held that bank certificates of 
deposit are negotiable. 

KttShner v. Abbott, 156, lo\va, 598. 

I am therefore of the opinon that the certificate of deposit in the 
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form above set out comes within tl1e holding of the case of Kushner 
v. Abbott, s·upra, and is a negotiable instrument, and the holder 
before maturity and without tt otice takes it free from all claims 
and defense. 

W. R. C. K ENDRICK, Assistant A.ttot·ney Ge·neral. 

I SSUi\NCE OF DEBENTURES BY TRUST COI\IPANIES 

Mortgages upon city and town property are properly classed as r eal 
estate mortgages and are proper security tor Issuance of debentur es 
or bonds. War savings stamps and liberty bonds are proper securities 
for such :purposes, but so called industrial bonds are not. 

Ron. M. V. Henderson, Jr., 
Superintendent of Banking. 

Dear Sir: 

September 10, 1920. 

Your r e<tuest of yesterday for the op1mon of this department 
on the following question 11as been referred to me for attention. 

You state: 

"Attached please find letter from examiner Walsmith in 
which he asks if city mortgages, war savin~s stamps, Liberty 
bonds and jndustrial bonds can be put u p by the trustees as 
security for debenture bonds. · 

"Please let us have your opinion on this question, and 
oblige." 

Section l 889-j of the 1913 supplement to the code pertaining to 
tt•nst compan ies and state and savings banks provides in part, as 
follows: 

"But nothing l1erein contained shall limit the issuance, by 
trust rompanies, of debentures or bond!'~, the actual payment 
of ·wh i ~h shall be secured by an actual transfer of real estate 
securities." 

The plwase "real estate" is defined by paragraph 8 of section 48 
of the code, which reads as follows: 

"The word 'land' and the phrases 'real estate' and 'real 
property' include lands, tenements, hereditaments, and all 
rig-ht~ thel"eto and interests therein, equitable as well as 
legal." 

'I'hc term "real estate securities," as used in section 1889-j, 
should be held to include mortgages upon city and town propertY, 
just as much as farm property. While it is true that the build-
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(lf Uu~ \'alut• 11f pi'Uih'l'l,\' I'H\'• l't•d lay Jll'•l"l~.l:,!t'S H(tolt •·ity mul 
t.,,,.,, pruJ"H'rl,\+ tlum tht',\' tlu ou l'ut·u• 1'''"1~•·1'1~, tllal .,r i1selr rlnl·:-. 
unL t·lt:~U:!t' 11u·i•· l'llal'lll'l•••'. aw l. tlu·r··f••l't', s111·h :o,{'c·u•·itirs must 
I t~• l~t•ld to hr •'ll llol':oc·l' ol in 1111• >o<·•·li .. n rt'fo·n·•·•l h>. 

It i• tro1~ tl~:~l !1 11· liiHal """'< uf llw •laluh• tlu nnt •·o\'er war 
~1\'iuz;; ~1a111JI' UIHI l.ilu•r-1~- l•on•l"", ~-··· 1hC"....c' :u·r ohlh!ations or 
tltl' 1-""''l'mnwll t ,,f 11to• l'ou h'ol "'""'awl ,ft.,lllol. 1 lhink, be held 
l tt lJ(• Jll"fiJ'('I" :-.C'1"11rl t it•, f I( flw pUI"Jl(•~· t•out t•11lpht1Nl. 

A~ t fJ I lit' tt•I'IU •u· 1•ilr<~,,. · • itHitht •·ial ll•lth1'. '' l tnust adtuit 
1hut. I Nlllll••t tlt'l t•rrui iH· jn ... r '' lwt ~ ·Ia:--:-: or 1\iucl of .;('(•Ju·i tic~ may 
I)(' (•tnht·:u·r•ol iu Ill' l'l>ll'l'o'd hy llwl ltl'tn , l h••ll~h I lake it that 
lltry 111'1' milroaol ""'"''· huuol' uf 11lhc·r l'llhlio· ttl ilil io•s, nntl pos.•ihly 
hr111d~ ur t1i n•I'S in,(u .. tr•ial i ll'l!:tll iJatinn~. 11111 , hn\\i'\'(\1' I hat lll fl)' 1tC, 
t ht• I'I'U">IIs "hio·lt itlllll'l 111r t 11 lttoltl tl111t tlw "hlil!ations of the 
J.!H\'e.•nuut•ut ma~· h•· :u·~·••plt-.1 a~ :..t>t·nfity fur· thc- performani.'c of 

nn nhlh!atiun ur ,.,.ntt·w·t ~tl'-' wlwlly \\uutin;: tL"' to the so .... aUed 
inli11,1rial '"""1', 111111 I atn uf tit~ upiuimo that tltr~· may not be 
rt'1'f'ivt~<tl tN M·~·m·ily fur llh.1 i ..... ,narh·c of th"llxm' llt'e bonds under 
I Ill• >t••·tiou t•efrrn•d 1•>. 

.J. \\' , !-\\'\'llt '~KY, .t.<.<i<lunt .11/0nlr!J (;rnant. 

\\'11 .\ '[ ('( t SS'I'I'I't ' 'I'J•:s A NE\\'HI'A I'J•:I t 

Rules for detcrmlntug what constitutes a newspaper thal publ lobes 
legal notices dlscu....,d. 

l110n . )f. \'. llt•mlo•N>II, .J o·., 
SuJl('riult•otolt·ut ur lln11king. 

J),·ur Sir: 

l;rptNniJcr 2-l, 19:20. 

Wo• ltn\'C ymu· l'<'tlll''l. for the opinion of tlti~ tlrp11rtmcnt on 
lit(\ r-.llow i u~ Cpll\'tiull; 

"At tliiT!• t•o•nl I iiiH'S vnrious puhlio·utiiiiiS reqnirrd by law 
or hatlk' haw '"'I'll """''' iu the ])p.; ~loincs Daily llccord. 

".\ s I hi, i~ 11<>1 II l>llper of j!CileraJ ..il'fUJntion, the qmstion 
hns uri 'I'll "" tu wlu·t hl'r cor not the public ltu., had the notice 
whio·h I hi' lnw l'<ollh·tuplutl'~. 

" Will you kitull.'· ;:h·o· '" yuur t·ulinl! on this opin ion t" 
fi<'l'erul ~t-.,tions ur 1111· l 1a11kin~ law pro,·i,lc fut· or require tlte 

pniJi ientions or IIOii<·o•. unol th~ pulllicntiou ur the repor ts of the 
couliitiou of such i11slit11t ious is also •·eqtti l'l~d, but in no instance 

-
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docs the law ~llf"'\·ify ti&:Jt :--nd a 11"1 i,., .... ur J'•' l•ol"h , Ja.tll h,• puldi ... )11•1t 
in :l papcor or ''jtt'IH'rul t·in·ulation. ·· It ll'tlillly )ll'u\' i\14'..; fm· tlh' 
pnLlit·ation in u ttl'\\~l'apc' r pul ~li .. lh•d iu tl~t• • ity, lown tH' t'UI I III\' 

wh(\1'(' t he ltHII1\ i" lul':lft•c1. :uul tl11• l',•al t(lh',tiou l'ut' dt·h~l ' lll i llati~ 1 ; , 
is whellll'r thr J)p, ~l uillt•s Dail,,· il<TIIf'ol i, a " u,•\\'SI"'"'' '' " \lilhin 
Ute tU(•unill>: of I hat l<•rlll . 

I baw no fu..ts l~·futx• rup from whi<·h I 1'1lll ,.,.<'11 attempt to !lriH· 
mine the qut• .... tiun prt• .... •ntec1 anJ. tl~t~l't•furt•, \\ill t•unt.:ut lll\''t•lf \\llh 
the citaliOII of U f•.'\\ ;ttllhorilit"-. W]l it•l ,), tiut•lllt~ t e'"rm "11l'~\Spapt•r'' 
and whio·h I thiuk an· nppli1•aloll' '" 1l11• to•t'llt. '"""'I in 0111r •lllllllll 
~o,·crnillg the u1u•rutitm, <·onrrt.l ;11ul •lir,.,.riuu of kmkin~ iu"l iltt· 
tim" iii<'OI'IIOI'IIIrd llttdo•t· the laws uf tlti, >lair. F1·nm which, if 
i bc fat·ts Ill'(' fl\'Oilahll• i11 th~ p;u·ti,·ulua· •·u''\ n cu i'I'Ct: l cuuclusiou 
11111<1 be 11nivcd nl . 

Wclo,t c•· 's diet i(lu:u·.'· <lc·liul'S thr h•t'lll "ucw"l'tllll'r" n• ' ·a ~heel 
of paper pritttt•ol :111d di•lrilntll•cl :II ,luted illll' l'l'uls for coltwyiug 
intellil!I'IIN' of Jl:l'>iiiJ! I'I'CIII'. :uln~<·atillj! O)tillious, ek-.; a publit· 
printth:ll t•ir.·ulule- '"'"'· :uh·ct'li"·nto•uh, I'NII'Ct'lliiii!S <If lrgislati\'C 
l~1<l ie<, puhli•· IIIIIHilllt<'•'IIWIII-, etc ... 

Burrill's Law Dio·tionary 1-"i\'t's thr rulluwiu~ dcli11it ion: " A 
printed pulJiit·nl in11, i"lll'd in Uttlllbct·s at stated i11tcrvuls, convc)' iii J.( 
i11tcll i;:rcno·c ~r pn~;.iug C\'CII Is. 'J'h~ 1<•1'111 ' 11ew:<pupc r ' is pt·opcrly 
applird ouly tn slwh puhlit'al in11s ''' 11rr i ... ,ut•d in n single sheet 
and at short inlt• t'\'111', '" duily (lr '"'rkl,1·." 

In llte raM' of llllll•ctlml• t ' • .llytr, oh•o·i<lo•tl hy lhr •uprente court 
cf :'>ehra>ku nud rt•purtt•ol i11 71 X. \\'., I ll, the term'·ucwspttpcr" 
;., clearly and tli~tiowtl~· oldl11NI. The o·ourl ,..,id: 

' 'Th.-. IH"iJU·ipal c1i,tiu1!uishiug ft•atnrt."' ~Jr a ttt'\\·~vapttr, in 
eoutrn1plnl in11 nf lit!' stulull'. in uur npi uiu11, i, t hat iL he 11 
l lUhlic·aliml uppt•a1·inJ,t ut. n•tnaluJ·, 01· Hhuo"t r••goular. iuh.•n•aiN, 
at shout prt·iuol• of liu11•, o~ thdly ut· wt•o•kly, usually in sh1·rl 
f01·m , and C'(lll tui lli n~ U(•\\~; llwt is, t't1p•u·t .... ol' lwppeu in~~ H{ 
rccf'Ul Otem•rt••H·t• fir tt var·icd ,.)HI1'tlf•l\'t". ~1 wh a' politic·ul, snt•inl. 
tnora1. a·f'li,.:i,,u~ :wd o1bt•t· 'ullj£·d ..; uf a !-.imi lur natur~·, lcwnl 
or foreijl'n. illll'ttclo•l for I itt' illffortoltllinu nf til(' l!l'llt'ratl rt'tHlrr. 
I t is the Ottl' tfltHiity of tww, whio·h l!m" it its ~~11eral into•r
e.-,t. nnd M~<t·ttn\"' fur it u ~t•wr:•l c·irt·ulutiun :1mou~ ~plr- o[ 
diiTert•nt elo"'''' nutl ralliu::, .... wltutn lho• •lallttc "'l'ks to r<'n1·h 
by the I'I'<IUirt•mtttl' of notice h.1· puhlio·utlull iu n neW>flOil<'t'." 

In the case of Rriro u. Grn l'CS cl ltl, 142 Iowa, 722, our supt·r me 
couo·t WllS ret111ircd to pus.~ upon the c1 uc~tion of what constitutCJ! 
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a ncwspaJ>c•·, within tltr m~anin~ ol' "'·•·linn 3:1:3.) t.f the codr, whi~l• 
provid~$ for the publirotion of 1111 m·i~inal notice in certain case><. 
The court said: 

''It will be oh,rrwd that th~ JII'OI'i,ions of our statute nr,• 
v~1·y j::~nentl, and the only IJIH'>Iion for our d t•terttlinntion is 
whether the pu l,licntion itt question is in lrgul •••nsc a ' uCWij· 
paper.' 

'"rhe qoc,tion ill\'oh·cd ltn• nut hcretofor!' lx-c·n hrforc thi, 
court. ,\.e Jiud n.any pre•·,•th:u1.,, however. ftom otbl•r court,, 
where it has been IJIIih• uniformly hl'ld that ,UI'Jt u 1111hli•·atiun 
i" II UCWSJlUJlel', ( Cilittg lll:tll)' I'U>-e,) . Jn the lir>t o[ th(• 
nhovc co11tm Cfl.w,• iL w;L~ hl'ld that the :-.1onhw••stern Heportct· 
wns not a 11<'\I'SJlllJIN', ln the ullt~•t· two cnsc' Ute 't"tult•s un· 
d_cr ''dH~idrt'U1 iun ~II lh(' OJW t•U'(• fot• 3 'ucw;..pupt'l" O( I;C'Ill'I'U) 

c•rculatwn,' nnd 111 the otl<cr n ·public ncw .. JiolJlcr.' The-e 
cu,rs arc thel'l•fure of little as'i'tun•·c in th" •··•'<' at bar. By 
rcfert·ing to a N>JIY ()f thl' J>Uhlieutiou in IJU('l'tion, whidt i~ 
Ret forth ns an exh ibit in the r·~··ord, it mn•t hi' t•onecde<.l t1111i 
!ts ' ' ''"'"• >L~ distin~o:uisiJ cd f t·om lllet·c fo r111ul uruttcrs of reconl, 
lS \'t'l')-1 lllCUA'l'l' iudet"'tl. 'fh~r(' j, UIUch to he :-.:tid in ft.vor Of 
rl'ltuiring a pnbli-h in!! of orildnnl IIQti•·c 111 I>(' mad' in a 
IICII>JIBJlCr of more ![eucral cir.·ulat ion than the J>ubli••ation in 
CJIICl>tion; but thi, is an ar,:umrnt to be addn"'-'<'<1 10 tht lcgi~· 
lutnrc, and not to the •·ourt. \\'t• fcl'l constrairwd to fall in line 
wilh the autltoritil's al rea,l~· cited, and to hold that this puhli
cntion aJlswcrs the ca ll of the statutes as a "newspaper.' " 

The bC<'lion of the code im·oll·cd in this case relates to the 
mnnne r or ('Ommcncing rh·il action'C hr publication or the Ol'igintll 
notice aut! is addrc»;,t•d to tbe tl••f,•ntlaut named, but the object 
and purpose L~ to l'irt·ulatc, di""l'nt inutc and •·o•wey the iufor· 
mntion and knowletl!(c of tit ~ JWndt•tlt·~· of tl1c n..tiun. and while 
th~ l'nrious noti,·~s nnd public·at iuns \\ hich !Junk• arc required 
to mukc arc primarily dt'l'ign~d untl intl'nded fur the• publi., and 
people l(cnl'l·nlly, yet lhl' sum<' principle :Uld rules npply 10 nud 
go\·c•·n ~u~h. 

It iH worthy of IW!c that lbc PfiJICt' in que~tion, in the CllSC 

above ci ted, was tl•c lJrs .1J!Ji11cs Daily R ecord. 
J. W. S.ISDt:~l:\'1 Assistant .JIIol'ltty General. 

1ft.: 

:'\DIBE H tW IIIII EI ''l'OHS 

Buulo.. unrlt>l' lluu .. r Fih· ~:··· m~~ J:rc.•\'ltl<' h1r u 1~.. nun.lu.•r or 
•llr•·i·t.tr~ than lllR\hnum ~t:ttt"tl Itt \rlic•les uow In fori'C 

llmt. c:. J I. Mt'''t'••;.:t•r-. 
SriJ"'''inh' tllh·nL uf Bn11kiu!! . 

nl\!1 1' ~ir : 

.June I. l!tl!l. 

I han• ynu1· I'NJU("S1 fn1· uu opinion uut1{1t· chue o£ )fuy :!!lth 
n•;:ar•liu~ tht fttllowin:;,! tlll<' .. tirms: 

"l'n1l1•r II"'"" F'ih• :'\u. ~!l.i, us Jl"'''''l hy t hc• :l~<th Ocnl'rnl 
AxSt'Hihly, i~ it IIP('(':oi!-IHI',\" t't•l' :o-U\'ill~' l~auk-.. lo nnh,•ud tl~t•i•· 
urig-irw1 .J\I'til·h.·~ elf l•u·or·pm·:.l iuu lu lll'ovidt• foa· H 111iuimum 
und u ruuxilllum 11mnhr1' ol' flirf•l·tor·"· m· may tlu.•y tuk{• 
:tdl'811lll:!l' nf the J'l'UI'igiuiiS of lhi< low llithout maki11~ Slldt 
duu1~{"! 

.. Fur ilt>flllll'~. thP ori~illnl .\rti•·l~s nr III{'OrJlOr!ltinn of 011~ 
of our "'"''in~s hanks JH'O\'id('~ for uilll' 1li•·<•t·tnrs. .\1 11wir· 
uunuHl uu•t•t iu~t may 11u• "'.tnt'khnl<lC'r:oo pus" fl n~snlutiuu 1o 
rlett hul St•l'l'll dil·~<"for,, muh•r I his lnw, without attwrulitt~ 
~lll'h nrtiell's ~ " 

am :t<-umin~: that you hul't• submitted 11 •·or·rect rupy or the 
luw whidt ht•t·<Hnrs cffed iw .Jul.'· 4, J!lln. i11 pr~seutin~: u t'UJlY 
ul' llonsc Pile Nn. 20J. 

I think lhr l11w mean' thnl 11 bunk in whi•·h the artitJc.,. (li'OI'ide 
for diret'ION in CXt~SS or lhP minimum 1111rnher may 1)1'<)('{';'11 

1111der the luw without llllll'tttlmrnt ltl tlw 1\l'tic•l••· In ntht•r 
worcl-. i£ a hn11k is o•·~:ani1r<l nudet· nrtidr, uf inrorporutinn per
mi t! ill)! ui11r dir·et·lol's t hr ntttHhrr· J«•l~tiNI '""Y hr le~s lllllll this, 
if drangecl :rl on u11nual uwrtiuf: of the 'tcwklwlders by ,., . .,.,)u. 
tiou in th~ nunrner indi<·ated iu thP at·t in qur~tiuu. H, lttJIIt'l'er, 
tilt' llrlidt'>< 0111)' Jli'OI'itfe fur fill' dirt't•lt>r,, Or fnr l>Onl~ llllltlhl'r 
lt'1\..., 1han niu<•. nud it i ... clf•,ir,•tl ,,, itH'r<'a'r IIH• ntttnhf'l' of dirt--t·~ 

'"'"'· thPn thrl'l• must he uu """'ndmrnt tu tlw nt·lides t·aisin~t tl11• 
rna,imtlln nmtthrt· uf flii'N'ltll'>' ht•f.,n• a ,.,.,ulnticm tonld he udupl~d 
'-C'It••:ling u numb~r ~-trcatl't' thun llt~l nu•utiunrtl in tlte arli•·l<•. 

Jo'. C. DAI'IIW<I:<, Assislmtl .lllllrllcy Ontu(l/. 

J) . :POSt 'fi NU o•• SC'HOOJ, 1-'l'NUS 

ll ts unlawfu l tor a cashier of n bank who Is trcaeurer of a Kchool 
dl~trlrt to depoalt the fund• or the achool dtalrl ct In the bank 10 hi~ 
o•·n personal ar-couot. The ltatutea grant the auoerlntendenl. of 

u 
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11a1
1
kiln :. aul!t urih' 10 iu slfil t hn l the ras h if'r J}I :H'l:' 1h P scho()l funds in 

..t. U•J !t f ot l t• UI'CQ UOl. 

l l~tlt, ~: , ·or~· · I I . ~lt''"~l'IH ... ,.r, 
~llp•·rillkllflt·n l of !{;mkiu~. 

.\Ia~· 1 ~ ·. l ~li~l . 

I Jt·ur Si1·: 
Y• HI IIH\'(' rf·q H••-..t(•tl 11:--. In r••Hd•·r <Ill upin iu u 1n .' '011 U !)t ll l th•· 

l'ullcm ill !! ) ll'etposi l j,,,.: 

· · 1 .... i1 lawfu l l'hl' n t·a .... hit·•· c.r a l•;uth. wltn i ... tt·ra :o:Hn't' ,,J' 
;, -..·h••ul !l i~r rid tu dt·i"'~il fn11d..: .. r 1 l ~t• :->t·lto(ll di:o;t rid in 
llw ha uk 10 II i .. owu pt·r~unal :ll·•·ol lll1 . · • 

lt1 alhWt't' l ll~ .\ollr i1H1 11iry Wt· th•.,.in· t•t ~lirf•(•l you r uttt' llti•··n 

lu :-.t·•·liun :!71i~ of tlu.• l !JI:l s nppl l'llh'll t . whi•·l• p l'o \' idt"" a :-. fo llows: 

•• 'J'IH· tn•a:-.111'1' 1' ... t.all n.'''t'i' t' all l llot u·~·, ht•l uu~in~ to 11il' 
o•UI'jtO j';ll i UII, pa,\' 111 1' ~(llllt' Otll flU(,\· 11p1111 lht• UJ'llt•r Of ll1 ~ 
pt't• ... i•l•·nt •·uuu lt• l''i;..:•u•d lty ll w "'t't' l'c'l ar,,·, kt\t•pi n;: a u iWt'l l • 

I'OI It• 01 1'1'1 •11111 ,,f al l n•t•(•i ltl'> :lilt ( (''\ IU'I11 li tu l't'"' in a ' IHt ok 

1 r••\ id t·d fol' llw1 Jll lrpc•·H·. It t· ...,hall rr~.d:-.l t •l' all tlt'dt·r~ dl'a\\11 
a u• I n 'Jl"' tHI ''' h i111 1.~· l ht• '' '< 'l't · J;I r~· . ,Jwwin~ 1lw u1Hllht•l'. 
d;.u·. to \\hu111 clru\\11, t lw l'nn tl IIJ•on wl•i•·h •l l'c.l\\'11, lh t· 
p .!l p••:-.t• :tlt•l ~~ ~·•·tHIUI. 'fht• lll'ti H'.\ t ~tllt· t·1t·d It_\' ta~ fur tlw 
i •l"••••l i• •ll uf :- • ·ltufi ! III•H~•·, a n•l 1lw flHYHh' lll to1' cl,•ltb- t'ltlllnwtt•tl 
l lu·n·ft~J' .,.fl a il l ~t • t·n ll• •• l 1lw ...,,•lu•oll•"ll'' ' fou,l. 1!1 11t • ~~ll~· • · t"d 
""" 1lu• Jl:l.\ lllt'll1 or ,,.,, .. hi IHii l tliu~:-; ; huwh; !'-hall l (' Nll lt·d 
l iH· wiuu,l lollilcli li !f 1'1111tl; lh:ll f<H' l't'lll , ftuol, l't•pail'l'<! awl 
niiH't' ,.,,,, l ill!!t·ut t•Xpt·H~t'"' IH'«'l'''a ry for k f't· pi n;.r t hr ~~·lu.-: • 1 
iu flllt' l'aliun, ti ll' t•mltln~· ·ut f111 ul: and tha t rc">t·•:in·d t't•r 1ht• 
)JU_\'IHt'll t or t f'iii'IH•I'!<oo, the l L'U\'h('l' ..... fnnd ; a wl Itt' :-.lmH kt•t•p 

a :-t'lllll'iiH' a•·•·tHII11 \\ itil t 1;11'h f u111l. t•ayi:l;! nu ort1t:r thut 
fa jJ..., It• .... toth• lltt• t'un tl up .. n whid1 it il" tlrawn awl t I f' 

_,.,pt·•· ilh· ll "'r to whi t·h il i" I•-. 1u• :tJJI•Iird. \\.ht'llf'\'(' 1" Ull urd('r 
,•aiHIIII, 1h· paid i11 full out o f tlw l'liiHi upon whi<·h it i..; 
d1·:nrn. JUI1'1 ial 11ayuwn1 111ay hr IIHI(h•. ,\II to:t·hunl m·•le•·..; 
:-.lin II dr;~w 1~"' ful in tf"rt·'l uftt.·r ll(•iu!! pl'f':o.l·utt•d t•> tlw 1re;Ls-
111'l'l' und hy l1i111 illdLII' ... "·d :l!'- n(lf paid f(H' wan t uf fmhls. 
II ix h r ,,hy rumlr lhr rhtly o{ 1ltt· lrro:mn r of f •lt h srfl,.ol 
t 'OI'JJOI"IfiUH fo t/IJHJ.~if a/1 {ttlrd" 1' 11 }q' o: h•Ottf.,• II,, ,.;uch ftt'll~IUfl' 
Iii ~Iii/It hnnk llr /muk..: in ffh S/ttft at i ll tt:n·!';t :l l t h C' 1'c_ll(• of 
ut len~l IW•• JWr t•t•u l p<'t' :1n 1111111 u11 llint·l.\· p~a· •·,•ut <•f the 
dnily ha laiU't•s JU:!.nJhlt• a1 tlw ('lid nf f'I.U'h month. all of wh it·h 
.. hall a~·t•t'll(' It • llw hf'lu"\fit of thr N mtiii!!N! I fl111fl of SlK·h 
~.-lwtll t•(•t·po•·a linn: hut b('rm\· .... uc·h dC'))O!'-il j..., anud(', ~twh 
hn11 k >hall Ric a lumd with "trNie< to he uppnl\"t••l h.' · th~ 
I •·r:t~un•r anti thr boat'd of •lil'(~e·tm""-: of !'twh <·ni'IW I'at i on in 
t\uuhl,• the :ltllOUil1 clrp~'i ted. o•lllldi t i•m(•fl \Q ltoolli th~ St·holll 
<·n1·pn1·u1inn luH'Ill iC's.'= f n ) JU nil Jo:-o:"' by t'<.•ason nf su~h ch·ptf\i t 

llr ih•p•,..i l .. ; 1' 1'1\'itlt•d l ltat ill t•:h• ':-. \\lt •'l't• iiU appro \ t•tl .;;\ll' t•ly 

~·llllljl~l11.\' ·, hn11tl b, fH I'Ili...,Jw tl. ~~d41 ht~Hd IUU_\' lH' >h' t't')•lt•ti 

111 an ~ll • lnUIH •·•pml lo h ·ll 1" '1' ,·••Ill uwrt.• than 11u · HllluUitl 

th•pu;o.ll•·tl. !";~id lonut! !'-!tall 1,,. til••d "it h th,• prt• ... icl,·nl .. r 
llw .... ·ltPtJI ltnc_ll'd ~wd '"''i"u tll.._ly h(· hnu1 •.d1t lht•rt•tlll ··ilh••t' 
'-.'· th.- tn·n~nrt•r ot· tlw .. ,·J u,ul nu·pm·ation. ·· 

Yf•tl wil l l ltllt• r .... n, lhC· f ul't':!Hill!.!' :-t'\'lion tl.a1 it j..., lllt" tln ty f)r 
tht• t f'('li'>UI't ' l' to c h·pu~i1 :t il rull•l ... iu hi:-. l!:lllt l .... I""' "ll··h l l"t.'\t~lll't•r 

in Mtlllt' l•a uk PI' ltHuli::--. i n thP :-.l a l' '· .. By ll11' u~· uf th•· 1t•J'nl 

··a-: :-.n t·ll l i'L':t:-.un·r· · 111 (' l t';t i~lil l iH't' ' 'lt•Hl'ly intli•·:dt·d t ht· ~·~q-:h'i1 y 

iu wh i•·li 1:'' :-ohnnld Htakt• lti!'\ dt" Jlh~it. llllllll'ly, a..; li' N I...,UI't'l' of lht• 
!'- ·l1or~l fl i ... trit·L Tht t'il'~' of l·'ro .. ~t 1', Slat; l lm l. t !l!l. ~ . E. 41 H. 
1:.!:!. i:-; a u1 llm·i1.\' f'•n I h i ~o: \ 'f' l',\' Jll'(qtu .... it itnl ; for iu thai t·u...,., tlw 

f!Jlf)t' l fHII f \ \ :l "i tn•a..;un,•r of a t:f'l'tHi ll ••l')!:t l l iZ~Itif)H lllllt ' ' a..; Slh'll 
1Jt'HS111't"l' . . Itt hacl 1lu.• t•tml r~, J HIH1 llo, .. t•;..:...i•JH t) t' thl• 11\llllt',\' ••I' til(• 
a..:~rwi:1 1 i • • •1 . 'l'llt' t·ourt stat('(\ tlwt ·· ~ ·s :o:ucl•'' wean., ' 'i n thnl 
pllr1i<·u lar l"itar:wl t•r. . . l" tttlor tho Juwa st :tl ttl ~ the tt"O:I,lll"f•t• of 
IIIP ...,,·houl •·twpnrution i" Huthl)rizC'd to make t hr tlcpos.it "us 

:-.1u·h trt·a..;u r<· r. .. (!Hd we lhink it t·lt•ar that II<' :-.hould m:lkt• that 
dt'J""i t i11 hi~ offi,· i:ol <·:o p»eit_v. aud uot plAcr t he s:u;1r to his 
!lt'I><<>IIHI <·rrdit. .\11 Mldit in11al r,•aseon fm· this J,.·licf is fnund i11 
lilt' t'ut·lh,•a· 1••·v,i .. it u1..: of tlw !->:lml• " '•·tinn. ,,·hit·h ~tate:-> tlwt t1w 
loanl; wht•r•• Htth s,·lwnl fnn<l' a t·e deposited shal l !!i,·o a ho111.l in 
:ttl >illl<ol tUt C<(Ua l IO t wiN' the ;)tliOUUt or t.hc dr·ro,it. The <tU~stion 

pro•"<· II I< it<el f >IS tro huw ean t he bank tell "lwth~t· nl" not it ha< 
Jtlll up u :-.11 11ic·ien1 hhlld whl'll it lH" am mt·<lU'i of kn•>win~ the 
alllflllllt tJf fu ud'\ IJ('(on:ri u!!: lfl 1llt M·hool t•)rpor·ul im' iu its 
t' lht rtd,\'. Fu1·1hN'IIIOI'(.', l ilt" :-.etl ion lH'o,·idf·:-. that in t'HN4' H NUr€'t .'· 

•·wl• pa ny i-.: nu lht· botlll of Llw "i(· hool ln•::l' .. HI'i'l·, 11tn l 1he hond 

<h>tll lot• 10 p<•t· •·t•n1 '"'""'' 1h1111 the amon11l of tl1e rlo'JlOsit. lt 
llfould loc impussihlt• to 1<•11 the Ullllll llt( of fund~ 011 deJ>tJ<i1 with 
t h1• lwnk lwlu11~in~ tu t he ..c·ho>OI turponlt ion if ~nr h funds were 
1101 S<'l o ff ill a St' I HH'tlt~ CU'l'O\IH\ U~ I'Uil l\.•lll}llatcd hy lnw. 

Al!Uill , <tt·tiOII :li/H) of the 191:! SUJl t)lrmcnt provid~s that it 
>holl h~ 1 he duty ,,r the llom·d of OirN:l<II"S to ·•audi t and allow 
all ju!-.1 t·lai ms ;~ ;.win:-;t 1h(• (•n l·pot·atio n , tmd no Ol'dr •· !-ihu11 h<' 
dr·a\'''1 upon th e: ll'{ 'lt'tll'(lt· unti l th e t·lnims lh(l'r('for l1a!\ bl'Cil 

mulil<·•l :111tl alluw~<l: it shall ft·om 10 iim~ rxamiue thl• actounts 
f f 1hL• l l't..1asu t'f'l' and woke :s<.·ltlcmr nt with hi m. 

..... 
Tlt('YI' M>•·tinus disr-1 ·'~ tlwt tlw 1r~is1ahl r~ iut(•wl•·d pul•l it· runcls 
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to bf• kept ou tkposit iu th e name of the offit·ct· charged with the it· 
ciiSh1tly in his offitial rapacity. 

ln this same t'Olllleetion we <lrsire to d it·(•et your attention to 
sN·t io11 4840 of the code with refct·rnc·r to culut>zzlement by public 
offic·rcs, whi1:h pro,·ictrs in part as follows: 

"Jf any state, county, township, school Ol' other munic ipal 
officrr, • • • l'inu·g-etl "·ith the eollrdiun , safekerping, transfer 
Ol' distribution of public money Ol' property fails or refuses 
to keep thr same in anr plate of eustody or d rposit. that may 
he proYiclNl by lnw for kcepin~ such mOtH' ." Ot' property UI1til 
the same is withclram1 ther·cfrom as a11thor·ized by law, or 
k eeps or deposits such money or proerty in any othet· p lace 
than in such placr of ('ttstody, or unlawfully converts to his 
O\Vn use in any form what.eYrr, or uses by way of itn-estment 
in any kind of property. or loans without the authority of 
law, any po1-tion of the public money intrusted to him for 
collection, safckeepin~, t.ran~fer or di~bursement, • • • shall 
be guilty of embezzlement. • • •'' 

We do not intend to infer that he1•anse a public officer merely 
depo~its public funds in his personal account necessarily implies 

that he is guilty of cmbezzlernc•nt, but we do i1lfend to point out 
the fact that such acts are on the bo1·der line of such offense. 

It is therefore the opinion of this drpartment that it is unlawful 
fo r a cashier of a bank who is t1·easmer of a srhool distriet to 
deposit the funds of the school distt·id in a bank and cause the 
same to be placed il1 his own personal account. 

Under the facts in this rase il1\·o1Yin::r the cashiet· of a bank, 
we are of the opinion that the superintendent of banking has 
powt>t', by virtue of sel'tion 7, chapter 40 of the acts of the 37th 
Geneml As.o;embly and by the proYisions of sel't ion 1877 of the 
code, to insist that suth funds be entered in a separate arcount. 

B. J. PowERS, A.~.~i!llant Atfon1cy General. 

( ;RAXTJXG Of' CHABTEHS TO ~u-;w B:\:'\ 1\S 

The Superintendent of Banking is to determine whether a new banlc 
is necessar)' or its oO'lcers or stockholders proper persons to conduct 
a bank under the provisions of chapter 236, acts of 38th General Assembly. 

Hon. Geo. H. Messenger, 

Superintendent of Ban king. 
D ear Sir: 

April :3!), 1 !>Hl. 

Under date of the 25th inst. I have your request for mt opinion 

OPINIONS RELATING TO BANKING J!l7 

as to the extent of yotu· authority under s~·dion 1 of :-;enatc> F ih· 
No. 476 (chapter 236), 38th Gencl·al AssC'mhly, with rrfcn.•n''(' tn 

the gran t ing or refusing of charters to new hanks. '!'hat pu1·tinn 
of the section directly relating to y our duties in the mal 1<'1' is 
as follows: 

''Section 1. That the superintendent of b;ll!ki11g hr, and 
he is hE'rchy authorized to deny or tledine to i~~uc a r•t>rtifi. 
C'ate of authority to eom men cc busit1e:-.s, if, ~ftl•r he shal l haw 
made, or cause to haYe been made. an cxaminntion anll inYCS· 
tigation, it shall be his j11dgment th at the town CJI' t·ity or 
community in whic·h the proposPd JH'W banl\ is to he lot·atcd, 
is amply sen·ed with bankin;.! facilities, and that. tlw pnhlir 
necessity conveniences and achanta::re will not. be promoted 
by the ·ot>ening of the proposed new~ bank or trust t·ompaH~'. · 
or that the character and grnrral fitness of the pcr,.;ous 
named as officers and stockholcler·s are such as uot to <'<lln
mand the t:onficlence of t he comm~tnitv in whic·h snc·h hank 
or trust company is proposed to he lo;•ated. If the superin
tendent of ba11kin::r shall not. he sat isfied with the rC'sult of 
said examination or said invcsti!!ation, he shall inform the 
applirants within l'ixtv (60) rlays after th(• <·rrtifird arti<·les 
of incorporation and' application have been presented to 
him." 

It may be that a question will be raised as to the constitntionality 
of this statute, but for the purpose of this opitlion, I assume that 
the statute is constitntional. Undonbtrcll~·, when an appli<'ation 
for permission to organize a bank is presrnt<'d to you, the assump
tion would he in favor of those asking the right to tra11sart that 
business. The business itself beinl! a legal and proper one, tl1e 
ri~ht to en~age in it follows, unless it appears as set out in the 
new statute that "the town or city or community in wh ic·h tbc 
pl'Oposed new hank is to be loeated , is amply senNl with banking 
facilities, and that the public necessity, eonven icncc tllld ad van
t.a~e will 110t be promoted by the opening of the proposed ne~v 

bank or trust company. or that. characte1· and j!f'neral fitness Q{ 

the pe1·sons named as officers and stoekholclers nr<• stwh as 11ot ,!.? 
r•omnHnH.i t11e confideJ1ee of the community in ":hi c·h sueh bank 
or trust. company jg proposNl to he loeatPd.'' 

It would be my judg'IIlent f1·om a rending CJf the fOl'P~oing 
s<'rtion that :ron are given a clisc·t·etion to d<'l<'llll i11c whether a 
(•ertin<·atE' of. authority to tommenf'e business shonld 01· should 
not he issued in any f!i\'{'n ('a~e. 'I'his is a disc-ret ion that is l oll~!ecl 
111 :vou in the fit·st il1stance. subject to a re,·iew upon nppeal b~ 
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! Ill' c·cm1111 if tc•c• n11 l't •l !'c'llt'IIIHc•nt ;lntl rt'f'nnn . Bci q~ a lC'gal dist"re
t ic nl. it :- ltn ulcl unl be• c·xc•rc·i:-.(•d arltitrarily, hut withi11 reasonable 
I i 111 i Is. 

Jo'. I.'. )).\\' [1):-;n~: , .. L~si.~ lu nl Attorney Gcn<:r (ll. 

1 I 1 Sl::t l llll~ of limitation s fo r r.wrtga,e:es. 

( ~ 1 l<: f!Pc'l uf as>: i t:"nmellt of lllltc'! al one. 
1:11 E fl c· f"! or :css i l-'. nmc·llt. of mortga~c a lone. 
r 4 1 Hi t~hl to hring separate- actions on note and mortgage. 
( :; 1 l·:!l(lo r!' l~nH'nt of note not necessary. 

lJ o n. (; t'O l'g'!' 11. }i<'SS<.'llg'Pr, 

:-i np•.'i·in tc•JHieut of Banking-. 
l ~c·a r !-> ir: 

l\Iar d t 5, 1!>19. 

I am in l't'I 'Pipt <J I' .' ·l>llr faYor of the 4th inst. rt'q ncstin:,r a nswers 
to •·t· l·ta in f! ll! 'sl illns :-.ubnti ltc•d hy :\.I r. ,J. ~L Comray. exa mlnet· 
pf l't·dt>rHl lcaul;o.:, r sha ll t;tl\t' lip these questions i n t.heiJ• order. 

1. !->t atlltl' of li l!l itat ions of mnrtga~"Cs. 

Nt>dio11 ;{.ln. supph•1uc•nt to the c;odt', 1013, parag-raph 7, p ro
,· id c•s in snhsi<IIH·t• that ll!"tiqus fo luultod upon w ritten ~:on tracts 

an· lHIITl'd in ten yc·ars, hnt, of eourst'. the mortg-a~e is on ly a 
pnrti ou of tht• c·ontrad. between the tnnrtcraO'or and the mort<raf'l'ec o l""" o r , 

autl ou r Sltpt·c·nJ(' eon rt has ltt•ld that tbe mortgugc is not l1arred 
so Ion~ as th e clt'bt. set· tu·ecl thereby may he cuforcetl. 

P ret b 11 I'!J I' . E ksr II . ] ~:3 , I owa . ·Hi-l ; 
!IJ !l'll l "oan and 'l'nt.sf Co. t· . Mc.lfuuay, 129, I owa, 65. 

I 11 th is conlledion, however, I ca ll at.tcn t ion t o s<'ction 3447 -e, 
snpplPment to thC' eode. Hl1:l, whieh in part JWOYicl ('S: 

''No action shall be maintained to f oreclose or enf orce a ny 
real estate mortgage, bond for deed, trust d eed or contract 
~(II' the sa le or t'onwyance of real estate, after twen ty yea rs 
hom the date thet·eof, as s hown b\· the record of such inst ru
ment , unlel's the record of such ·inst rument shows that less 
~han ten y<'a rs havC' cla psed since the date of mat urity of the 
l~Hlehtedness. or part thereof, secured thereby, or since t he 
r1~ht nf ad1on has uecr ucd thereou, or tmless t he record 
shows an ex tension of the maturity of t he instr u ment or of 
t ~1e debt ot· a ~art tl1ereof, an d that ten year s f rom t he expira
ttcm of the t1me of snch extension ha\'C not yet ex{)ired 
etc., • • •' ' · ' 
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T he balance of the section relates t o t he method tll whil'h 
extensions of m ortgages he shown upon the reeord, etl'. 

2. D oes th e assig-nnwnt of a mort~ngc a utomati c•ally t r:msfrr 
ti tle of morl'l!a~e notr, ot· docs th e endot'St'lllf'nt or t !Jf' note' c·Ol lYr~

t he srcurity, i. e., mor tgage ? 

•rakin~r the seconcl cl11use of t he question !it·st, 1 would say 
there is no doubt under om law but what the assignment of the 
note catTies with it the security. Th ere a rc many t·ases in this 
8tatc to that effect. One of the most recent be ing 

rtobertson 1' . l!nitl'cl Stairs J. i1·c Stork ('o .. l.f:-, :\. \\'. :>:15. 

On t he fi rst. propositiou it is rather more d ifficult to state t h(' 
law, bet·ause I have not in a rather hurried searc h found any case 
that hold s tlit·edly t hat the assi~nment of the morlg-a~e carrit's 
with it the assi~?nment of the dehts secured thcrchy. There arc 
cases in which t he dicta ind icates t he contrary. Thus in 

Ru:an t'. Y aple, 35 I ovra, 248, 

the court sa id : 

"Now, if as against a mnt'tgagee his intPrcst as such in 
the mortg-ag-<'d p rem ises cannot. he sold 011 rxcr.ntion, a11d a 
sale by t he she>r iff purporting- to sell Sll(•h int('l"Cst would 
pass n o interest. in t he land to t he pttl'l'haseJ·, <•r pt't'.iucli ,:c t he 
l ien or r ig-h ts of the mortgu~ce thercnndr r. it would, on the 
sHmc p r inci ple. seem t hat a con veyance h~' the nH.11't~ag-t'c to 
a st1·ang-er of a ll t.he 'estate, t itle and inl't'l'C'St in thr nwrt ;.,:'<lg'(·tl 
p1·emisc;s wi ll pass 110 interest in t he land t.o tht' purchaser, 
11or haYC' the E'ffect to assig-n the m ort:.rag-e unless the l:.lllg-uage 
uf the ('Oll Yevanre is snell ~~s will manifest. such a11 intention . 
Enn thPn ;ln express assil!nment o f the mortga~c without 
an assi~t rnctlt of the notrs or d <.'ht secured h.,- it. is th e mrr(' 
transfer of a uaked trust, ;~n d \\·itlwnt mca n in!! m· use so fnr 
as n •lateR lo the drht. T'opr (C· 8/ot' /1111 1' . .farob11 .. ~ , sup,·,, 
'l' lrC' plaintiff ht• i n ~ the ownr•· and holtlc·1· of the notf's . wonl•l . 
in c·ase he had assi!!n<'tl thr mort ~n~r. remain thr. r eal party 
in u tt<•t·est. antl h is. ass i::.'IH'(' \\'nuld hr a UI C' l'C trnsfe r, aml an 
ac·t ion to for·er los<.' woul d he maintai1whlc hy him. • • •" 

'T'hc <'asc of J>npe ,(· Slorton t'. Ja.cobu.~, 10 Iowa, 2G'J. Nmtains 

similar lan~uag-e. 

'Vc <'i'lll lw rdly c·mwci ,·c of a r-ase arising- " ·ltc!'e th (' JTI()rfgH rt<· 

alone wonld he assi~ne<l. unless it bf' a t'IISC \\'lt!'l'C' the• nss i ~nn1· 

f nnulnlentlv r<'tai ns ti l<' notp nu cl tnmsfPI'S it to some• o1 hC'l' pnr1y, 
not"' it hsta t;ding h is a~1·cemeu t to assign it H lso. 11' t1 cP note is 
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al'lualh· t ransfPnt•cl tn the asf;igncc of the mor tgage, although the 
t ralli·Sc:r of 1111' note is not ('\·idcnecd by cnclorsement, undoubtedly 
tilt• assi!..!'lllllt'lll ur tht• mort ga~c would he strong evidence of the 
iult>lll ion lo a,-.ig-u tile uote; a eollti'O\"CI'sy t:ould ha nlly arise 
unlcs.<; th l'uug-h fraud the note were traHsferrcd to some other 
Jlt't-son, mHl in that Hcnt if the pct·son rccch·ing the note had llo 
knowkdgc nf t hr prior assig-n ment of the mortgage, I th ink the 
holdt'l' of the 11otc wou ld be enti tled to cla im the security as 
ag-ainst the assi~ncc thereof, who would surely be negligent in 
fai l ing to g-l't rmssession of the note at the time he accepted the 
assig-nmt•u t of the mortgage. Some l ight on this question may 
U(' obtained hy reft•J·cm•c to the case of 

lllcliinf,·tt- lAtllning Loan and Trust Company v. Gordon, 
J1:3 I owa, 481, 

and cases l·ited. 

:3. W IH•t·c a mortg-ag-e is assigued, is it n ecessary to h ave th e 
mo1·tgage notr rudorsed? 

1\o, it is uot JICees:.;m·y if the note · is actually d elivered to the 
assig-n<'c of the mot'tgage. 

Sct·tion 30GO-a4!), supplement to the code, 1913, is as follows: 

"\\"here the holder of an instrument payable to his order 
t ran:.fers it fo t· value without indorsing it, the t ransfer vests 
in the tra nsferee suc·h title as the tran sferer had therein, and 
the transf('ree al·quir<'s. in addition, t he right to ha'"c the 
indot'Sl'lll<'ll t of the tran!5fe rcr. B ut for the purpo!5e of deter
milling whether the transferee is a holder in duE' course, the 
ll('gotiation takes effect as of tlie time when the indorsement 
is actually made. " 

4. Ca11 you sue on a mortgage note as if it had no connection 
with a mol'tgage 1 

The stntutrs answer this q ucstion in the following words: 

"A n action on a note, togcthet· wit h a mortg-age o t· d~ 
of t.•·ust_ for t he foretlosure of the same, shall h<' hy equitable 
p t·oc·l'Nl ltt g-s .. An nction on the bond or note a lone, without 
rer,ra n l I hel'<' l n to the mortgage or deed of trust shall be by 
ot·du•ar~· pl'Ot·ec<lings." ' 

Code, section 3428. 

"If separate artions are brought in t he same county on 
the bond or note, and on the m ortgage given to secure it, 
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the p lai ntiff must elect which to prosecute. The other will 
be discontinued at h is cost." 

Code, section 4288. 

Our supreme court hall held that an actiou may he brou~ht 
upon a note and the mPrgiug of the note in the jud~ruf.'n t d oes 
not merge the mortgage, but that a later action may be brought 
to foreclose it. 

5. If yon can sue on a mortgage notE', does the action in vali
date the foreclosure of the mortgage 1 

I have already answered that q ue~tion, and would cite m sup-
port of t he conclus ion above stated : 

M.attheu:s v . Dav·is, 61 I owa, 225; 
Mm·r i$0n v . Mm·n·.~on, 38 I owa, 73 ; 
Shea1·m· v. Mills, 35 I owa, 499. 

F. C. DAVIDSON, A ssistant A ttor11cy General . 

Gt:.>\TIANTEED DIVIDENDS 

Corporations may not g uaran tee dividends. A bank may not receive 
trust !unds and certify that It holds same to pay guaranteed dividends 
ot a corporation promoting sale of Its stock. 

H on. Geo. H. Messenger, 
Superintendent of Banking. 

D ear S ir : 

Ma rch ±, 191!). 

I have had under· consideration :your oral rcqnPst for an opinion 
as to the val idity of a proposed agreement between the Iowa Title 
Guaranty Company of Des Moines and the ,\nwril'an Trust and 
Savings Bank of D es Moines, the purpose of whil·h, briefly 
expresed, is as follows: 'rhat the Amel'iean 'l't'llst m1d Savings 
Bank act as trus tees for the purpOio;C of holding "i.ntet·cst hear
ing securities purchased with 1mrpl us assets and p rofits or cash 
in a suffic ient amount" of the c.ompany to ean y out the purposes 
of the trust. T his p urpofie is dechu·cd in the eontn wt to he 
that 7 per cent ~uarantecd di,·idcmh; shall he }>aid by the Iowa 
Title Guaranty Company to its stockholdl'rs for a pel'iod of two 
years and after the trw;tee is satisfied that Rlwh d ividends have 
b een paid, it shall return to the Iowa 'ritle Ouaranty Company 
all securities an d other properties hclongin~ to sa id company. 
There is then set out a copy of the pro posed al'l'angemcnt which 



REI'OllT OF T H I•J .\TTOHNEY GENERAL 

m · t ak; • il is to ht• tkl in ·n·d to persons pnn:has iug stocl{ lll tue 
J,,,.,l 'J' itlt· U Hat·anty ( 'ompally: 

' ' T o ... . ....... . .... . ..... . ·······#····· 
Of ............................... , I(l\\'a. 

"'!'H I~ MIIEHl(' ;\:\ THl'S'I' ;\ND SAYINGS BANK of 
l lrs :\l ni ll('s, J;ma, lt t' r c·h~· l' l' rti tit•cl that . under a c·et·tain trust 
;:!.!Tt·t'llWIIt. 'I' IIB 10\\'.\ TITLE GliAHA~1'Y CO'MPANY, 
for tl11' ]Wt·posC' of pro1·idini for the prompt payment of 
d i1·ideuds <l nrin!! its dl'wlopmt•nt per iod, has crt'atrd a Trust 
J;'nnd with this . '!'rust Company a nd has dcpo~-; i tcd, and now 
l uts on d t• posit, surplus asst•l s and profits, in the form of 
int t·n·st-hearing- st•t·nritics. in snffici<'llt amount to cover the 
fir:-: t ancl set·oncl annual 7 per l'e ll t gua ranteed d il'idrnd on 
a ll issur d and nnt stan<ling- Common stoek of said Company 
ill 1h is date•: tlH· t·nHtlit ions of snt·h tl r posits a11rl Tt•nst Fund 
IH• in!! tha t sul'h srt·nriti<'s arc to be held hy the AMERICA~ 
Tf{( .' S'l' M\D :::; ,\ \'E\US BA~K until it ha;; been fully Hatis
(i ;•d t lu1t all stwh fli,·idcnds have been pa id. 

• • .\ ~LEIH l.'AX 'l'Ht'ST AND SAVIN(::-; BANK, (1'rustcc). 

"'D~·.-.. :\foinl's, Iowa, 

J);~h· . .. . .... . .. 1!> .. B~' . ..... . .......... Ca.sh ic."." 

In 1 Ill' fi r~ t plar·e. I want it dbtilld ly mHlerstood that I am uot 
in li lt,\'"'"." passin;.: upon tltc ;..rood fai th of the Iowa 1'ith' Guaranty 
<·.,;II pat ty ot· the fittatll'ial ability or t·he t:ompan~·. As a lt•:,ral 
p ro posit ion, it should make no d ifrerence what the company's 
wsPI,; 111<1.1· hl' at this time, nor \Yho its offic-en; may be; lwc·ause 
if th is is a prop<·r· t·olltrad for the Ameriean Trust and f1aviu~s 
l{a nk tn make in this case. then it is a proper contract to be mac1e 
hy au in!"titntion opcratin~ under the hnnking laws of this state 
wi th any t:nrporation t·n~a~Nl in tlJC pt·omotion of a salr of i t<> 
<: tl l·pot·ate stock. 

The1·e nrc scvcral reasons that aj)pcal to me as being sufficient 
fc, jnstify you in refusing to permit a contt·act of th is kind to be 
111<1de by the Ameri<.:an Trust and SaYings Bank. 

Pirst: 'l'he American Trust and l::iaviugs Ban k as.<mmcs over 
it!-; sig-natm·e to assure the stockholders o£ the Jowa 'ritle Guaranty 
< 'ompiln~· that it holds of the ' 1 surplus assets aud profits·' of said 
t·ompany a. sufficient <nuomlt "to cover the ;fhst and second 
annnal 7 per cent g-uaranteetl diYidend on all issned and ont· 
s tancling com mon stot·k of saitl c:ompany at this date ." It is 
i ncumbr nt upon the hank, under this prol'ision, to know that 
the sc<·uritics d£>positNl with it artnally rPpt·eseut "surplus assets 
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and profits" of t.he company and also to kn ol\' ,i1tsl \\'hal t·<~ tll n l• l ll 
stock of the company has been sold on til e pa rti,·ul:n dat ,• \\' lll'lt 

tlte q11oted ag t·ccmeut i~ sit?netl. To put it <ttl otlu• t· way. tit ,• 
bauk assumes to tell t he st.oc:kholdt'l' in a l'Oitll)Uil\' whid1 it in no . ' 
wise eon trois, that it hol<ls ''surplus assets and profits ·· of that 
company and nlso to tell him that on ly a cert:1in t·Olllll11HI s t.od\ 
is oustand ing. \Ve think the statutrs coH(er n o sul'h ri~ht on 
the bank. 

Wiflctt v . Fanners Sa1·ings Rank, 107 low:~ , G9. 

Sel!ond : There is also another objectioH that appears to me 
funclmnentnl and that is this: That the lnw does not rct·o~n ize 
snl'h a thing- as {roaranteed dividends. 

Section Hi21 of the code is as follows: 

'
1 The diversion of the funds of the corporation to othl'r 

objects than those mentioned in its arti,·lrs and in the noti t• r 
pnbl ished, if any pel'S011 be injured the1·cby, rwrl th r poy
ment of dividends 1dtich leaves insu.fl',i.<"icnl funds to mcc t 
th e hobililirs thereof, shall be snch f t·and ns will Sllh.it'l' t 
those ~n ilty thereof to the p<'nalties of the p!'f•crdin:,r se(· tion ; 
and SIH:h d ividrnds, ot· theiL· equil'alcnt, in th e hands of 
stoc·kholcl<>rs, shall be suhject to Sllt'h liabiliti es. I f th e direc
tor,<; or ofht'l' officers or agents of rt11.1J rorpomli'on shall d rtlorr• 

. owl pay any dit•ide1Hl when such corporation is knotcn by 
thnn to bf· insolt·cnt, or 1my di1·irleml th e payment of wlrid1. 
1rnulrl rrndN if insol1•enl, u1· which 11'0!1/d dimini.~h the om.ounl 
0{1'/s rrtpifol stock, o/1 di1·t>rforg, of}'icrl·.~ or agrnt.~ knowinul.'f 
r·o11Rrnlinq lh rrrto shall be .ioi ntl'f r;nd .<:1 t' l'l'rtii!J fi ,lblc f or ull 
th e debt.~ of th e corporah'on tilrn c.ri.~i'iua. hut, di\·idemls 
made in I!OOd faith before knowledge of the oc: t·ntTiHg- of losses 
Hhall not <'Omc within the proYisions of thi<; section. " 

Yon will note tltat th is se1·tiou makt's it a crime fot· the offi('rrs 
of a t•oJ·po ration Imowiug- l_v to pay dil'iclen(ls at a timr whe11 the 
rc>maining fn11ds may br insllffil'irnt tn meet. thf' liabilities of tlte 
'' OllN'J·n , ot· to pay a c.l i vidctHI when t he• t•orpot·nt ion is knllwn to 
lit' insoh·cnt or would be made insolvent b~· the pa,l·mcllt of a 
d ividc•ud or when t lw pa_vnwnt. of sudt dividend would climiuish 
the amount of its capital stock. 

This section would br meaning-less, it ot·cut·s tn me, if a (~orpo

J'afion may, in effeet, declare di1·illelllls bl'l'nre th0y are ParnNl 
and g-na ranter to pay t lwm. •rtwt is cxaet.l~· what the Iowa Tit!~ 
Onarllll ty Compan~· is proposing to do. It is propo~in~ LCI its stcwk
lwl<lct·s to pay 7 per cent d ividends for tl1e fi t·st two years, wlH' Il it 
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t·an 11 ot po-;~ihl.\· know '"h<•t h<•r those <l ividt•ll ds would be actually 
PariH·cl during t hnt ]Wt'icul or not. H thet·l.'fore seems to me as if 
tit<· Plll'[H •~r.' ell' this t'(oJltnll't Ull the part of th~ Iowa Title Guaranty 
( 'otupan,\· is ilh•)!n l and 1 hat the bank, by assumin g to determine 

I t l fit 1 1 • , 
tha t t iH• <·ntupany has '' snrp us assc :-; anc pt·o s 1s assummg 
to clo sontct l 1 i11~ that is en t in•ly illrgal. 

Thi n l: 1 !' an al!l'N'HH'Ilt <·an Ill' made to g-uarantee dividends 
fo1· two y rars, why not fc>r frn or hcc1rl y years ? If a corporation 
may g·narantN· a tli\'idl'n<l of serrn pet· cent, why not ten or 
lii'CIII!J or jij'fy per <·cnt~ 'l'ht' mere :-;tating of such propositions 
l'OtHk111 HS tlwm. \Vii hout fnrther discussion, we call attention to 

10 ('yr.., fi(i8. 

Without qn<'st ion ing the good faith of those connected with thi& 
l'td eqwisr, it must ntl'Hr to anyo11e r·each11 g a contract of this 
c·haracter that su<"lt a scheme would readi ly lend itself to a fraud
ult•nt method of promoting sa les of corporate stock by inducing 

't he purehasin~ sto<:kholdl'r to belic,·c that a bank was back of 
his guarauty to SC'l'\l i'C cliYidcuds in a cOIWCl'll which might have 
litt.l(', if any, adual assets, and which might HCVCI' earn an actual 

profit. 
F. C. DAvmso~, Assistant Attonrry Grneral. 

WH .\T <'OXSTIT('TES \' .\ 1, 1.' ,\ BLE COXSIDJ.~RATIO!\' FOR A XOTE 

Notes executed by bank d irectors to k eep bank solvent, the cashier 
having defaulted and worthless notes having been accepted by bank, 
are based upon valuable eonsideratfon . 

Hon. Geo. H. l\Iessenger, 
:::;uper·tlltenctent o1 .tsan'Klllg. 

Dear Sir: 

January 18, 1919. 

Pursuant to your verbal request, I ha,·e examined the letter 
wl'itten to you by R. W. Birdsall , vice-president of the State Bank 
of Dows relating to the matter of the State Savings Bank of 
Galt, Iowa. 

I n Mr. Birdsall 's letter he states that the cashier of the State 
Bank of Galt, Iowa, absconded, and an examination of his books 
dis<'losed a sbortage of $50,000.00, a portion of which was due 
to speculations of the cashier, and a part due to wot·thless notes 
which were bei ng earried in the bank as assets. That a 100 per 
ccmt assessment "·as levied against the stoekholders, b ut even that 

OPINIONS R ELATI NG TO BANKI NG 20!i 

failed to take care of the shortage hy $:30,000.00. I 11 ol'(l<'l' to 
take care of the !j;30,000.00, six of the dit•et:tors gave to the bank 
t heir indiYidual notes for $5,000.00 each; which notes were dis
counted by the Iowa National Bank of D es Moines and the pt·o
ceeds used to cover the balance of said shot· tage. 

You t hen ask whether or not t here was sufficient consideration 
for the execution of these notes, so that the State Savings Bank 
of Galt <'ould recover from the makers o£ the notes in the event 
thc.v fai led to pay them at maturity ' 

A bank is liable fo t· the defau lt of its offil~e t·s. This was so held 
in the case of L emon 1:. Sigourney Sav·ings B ank, 131 Iowa, 79. 
The directors who ga,·e t heit· uotes were financially intc1·ested in 
t lw success of the bank in question. If the shortage was not made 
good, the bank would have been iJISOlvent, probably thrown into 
the hands of a receiver, or bankruptcy, and t hese di t·ectMs would 

. have sustained a substantial loss on t heir investment. By keep ing 
the hank a going concern, they were afforded an oppor t uni ty to 
recoup their losses. 'l'his, I believe, was a sufficient consideration 
for th e execution and del ivery of said notes. 

Again, under code section 1G20, the directors of a b~wking 
corporation are l iable for willful wrongdoing. · Under sa id section, 
if the di~:ecto1·s willfully mislead eithe1· the pub lic or indiYiduals 
as to the meaus or liab ility of the corporation wl1ich they r epre
sent, then such directot·s become individualy liable to any person 
sustaining injury by reason of such fraud. For the di t·e<:tors in 
question to dt>libei·ately mislead the state b.v listing said notes 
as valid assets of the bank, when, in faet ( if such should be t he 
fact), they were not, would be a willful wrong, making the direc
tors personally liahle to anyone injured by reason thereof. I n 
add it ion to the personal liability, such directors would be guilty 
of a criminal offense under the penal statutes of the state. 

T mc>ntion this last proposition merely as an additional reason 
why the directors in question would probably n ever contest a su it 
fot· tl1 e paymen t of said notes. 

,V. R. C. K ENDRICK, Assista.nt Attorney Ge-neral. 
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C'EHTIFII.:U ( 'lfE<"I\S 

\\' hpn a bank on \\'hkh a ciH'l'i' is drawn certifies the same its act 
in so duin,; amounts to an nrCCJllaiiCt.: a nd collate ral put UJl to secure 
the bank tl1us certifying- shoul<l not be released while liability still 
e:d!•t s 011 tlw ce rt ili P<I ch ~:d;. 

II nil . ( :t•n . ll. Jll•sseti~P I' , 

~llpt•rint t'llll!•nt of Bunking-. 

l1t•a 1· Sir: 

F l'ht'IHII'Y :!G, 1!1 1!1. 

I ltnn· lH'fore llll' the lr·lt('l' of J\'l r. (i . H . . Tanwson of D ows, m1der 
datt' of F'('hrlllll'." :!:! , l !nn, in whit·h lw ~R,\'S: 

"1 ha\'(' brc•n a wmHlc•ring· aiJOnt tlw papet· tlwt I put. up 
ill'l'l' at IIH' Fannt•rs ~ta t e• Bank about a year and ha lf o1· 
two yPar" ng-o to c:o\'CI' thl' ;mwnnt of two 1·he•·ks that 
I (' t'l'titied t'or one .James ~ali shnr~·. Thr papet· has lwen 
tlt<'l'(' 011 c(Pposit. and thr hank has I'H t'l'iNl it as $10.000.00 
fo1· th at t ime. and \\'hen till' last st at r IJ;tnk £'Xatnin<•t· was 
hrt'l' he thou;.dtl I nng·ht to nssi)!t l this P<lJit'l' on•r to the 
hank so tl1at titer <:<111 ld put it on rr•·ord . 

" Is it not possihlt' that you t'Utl have til(' ll<lltk releasp th is 
papt' t', as th<"rP has nc•vcr IH·cn anything d (lllf' ahont this 
dtt•,·k. anrl th(•rr is nothillg' lik PI~· that it 1'\'l'r will hP. 'l'hc 
hank holds a hond of $:.W,OOO.OO ind<>ntnifyin)! th<'lll, \\'ltich 
ought to he S('l'lll'it.'· <'110\lg'h. 

'' H opinl! that 1 nW\' heat· fl'om \ 'Oll 11\· ret urn ma il' Tam' ' 
~ • • • t 

ln contH.'dion \Yit.h this INter, n numbe r of othrt· papc•rs from 
your tilrs, to-wit: An indemnifying- honrl ('Xt'l: n trd to the 
1<-,m·met·s State Rank nf Dows, nn orig-inal notie(' ('Htiti E'd ·· J n the 
Distrid Court of \Yrig-ht ('ounty , .J. II . ~alish nry, plaintiff, Y. 

Fm·mct·s State· Dank of Dom.; rt. a l. " :\Jso a lett<•r from the eonntY 
auditor of Oseeola county adtlrPssecl tn llon . Pra nk S. Shm~·. 
an<litot· , clatrcl .July 1~, l!J17, and what purport..; to IH' a I'O Jl~· of 
a lcttet· ft·om yon to thr <·otlllty audi to r of Ostc•ola t•ounl ,., dated 
August 21. 1917. All of this c:on·<'spondrn<·e ·is hc•t'l'\\·ith ,:c tut·n('(l. 

As I nndt• t·stalltl the situat ion , nne .Tamrs Salishut'\' was a 

b iddet• at a l t•ttin~ of a dmina;.!e <:ont raet IJ~· th :: IJnanls .of Sll]Wt'
vi.sOI's of Osc·rola t•ounty and Dieki11son ('C>ttnt,,·, Iowa. and at the 
time of mak inj! his ),id , ~alishut·y put up a cr rtifi etl t•ht~t·l; for 
$10,000.00, said c:heck IJei llJ! chawn 11pnn thr FarmPt's State Bank 
of DO\\'S n lld t'l'l't ifif'd hr M 1', (l. II. ,'J (1111 ('SOli' p l'C'S i (lent (I r the 
bank. 'rhP ccmtrac:t was awardPrl to Salisbury as Utr ]o\\'rst hiddcr, 
but apparf'lltly he fail ed to cntet· into th e conlrad, and on t hat 
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account his cet·tifietl check was tumed in as a forfcitun•. 'L'his 
<· hel'li, howeYrr, was not paid hy the ha11k at Dom; undl't' ordct· 
f m 111 111r. .Jameson. 

" ritilc this Ol'ig-inal notice would ind ieatr that somr sort of a 
suit was started, ,\'f>t so fat· as r am ad\'is£'tl, the re has hccn no 
jutlit'ial d eterm ination rl'~Hr<lin" tlw liahilih· of Salislmn· and ' ,... .. .. 
<:e t·ta inl.'· 11 0 rrlc·as<' hom at1y liahil ity that he may haw incurred 
h~· reason of his failure to cllt.l'r into till' tl t·uina:.:c <·ontral'l. 

There can ue 110 question hut that when the hank t·ausetl this 
<·hrek to be certi fied , it was an aeceptant·r of 1hc eheek an1l as 
sueh of 1111 oblig-at ion (J11 t lw pat't of tht• bank ns if it ha<l issued 
its tlt·a ft o1· a (•c•rt ifh·atc of d(•posit fo r *10.000.00. Of !'nurse, it 
mi~ht (•;wsc the payment of cithc•t· to b<' rrfused just as the pay
uwnt of this errt ified f'lf'rk was rc•fused, hut by it~-; a c<·eptanN• the 
hHn k breamc primat·ily liahl e. 

I ut•cd not sug-~est to yon that the momr nt a <'hc('k is t· <> r tin('tl 
hy tltt• bank on \\'hieh it is drawn , that the cert:fic·ation is l'qui,·a
l('nt. to an at·c·rptane('. Scc·tion :=!Ofi0-a l o7, suppleutt'nt to t.h!' 
•·o<l(' , 1!11:1. lf tht' l'llstome r of llw l:Jank dicl 110t ha\'(' that lllllfiUnt 
of fancls ou hnncl at the tim~ thr ehcc·k was <·crtific·tl so that it 
Ponld hi' eltarg-Nl ag-ainst his ac1·onnt, it hc'c:omc·s a liability of the 
h<lltlc and that, I t<Jke it, is th e exar-t situation herr. 

It would seem to me as if ~·ou were justifiL·<I in requiring that 
:\lr .. JamC'sfHI makr good to th(' l11111k the amoun t of this <'l' rtifird 
t·hr<·k and that, I understand, he has done by drpositi11g- with the 
!Jan], t·ertain noll's nf Ch<'ster TJatimcr, s('('tll'<'d hy mortg-ag-e, in 
tltc nmonnt of $10,000.00. I do not se(' how t he indemnifying 
hnllfl t·an tahe the• place of this note and tnOI't)!a;,!e. As I nnder
sl and hankin~, tl11' hank must haw I'I'C'Ilitc•<l itself as wit It an 
amnu ut adnmt·Nl at the t intf> n( C l'l'li f~·inJ! th is c:hrt·lc C'onse
qtll'lltly, t hen• shoul<l be snmE:'thing- in t iH• assets nf thr hank to 
oll'sl't this l'l·rcl it. 1Tn til th£' liability Ol'l'liSiOII<'d h.v thr- I'C' rti fyin~ 

ol' this elll'"l' has heen leg-ally remo\'rd , it secJilo.; to me• as if t he 
* 10.000.00 in not l'S or theit· t•q uindt' llt. sho11ld IJC kt•pt. in the 
ass('ls of tlw bank. Tt would thr t·el'ore seem to 111r that you 
would not he j nsti li<"ll in pcrmiHing- t.hl' hunk to rc!Pas<! tiH' not('s 
1111d nlnrt }rn~C' rleposit td hy l\ l r. ,Jant rson with th t• ha11k un less an 
<'qllinth·nt amo11111 is frH'tlt~·niJting in souw 11lhl'l' fonn. I \\'IJttld 
sll!..":.!'t':o:t t l1at p()ssihly a hond lllil:dtt lw l!i\'1•11 to tlwsr t•ountit•s or 
sollll' sl' tll cmen t 111adc \\'ith thrm l•y whidt t.hl' t· t• rtifietl t:heck 
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would he surrendered, bu t until it i:-; Sllt'l'C'Hdcred, the hank must 
takro <·are of the liability tl'(•ate<l thereby by a cor re~pond ing addi
tion to its as.<;cts. 

F. G. DAviDSON, A.ssi~tant Attomeu Uencnll. 

LIMlT:\TIOX OF LOANS 

A bank may loan to one Individual, corporation or firm an amount 
eq ual to one-half its capital stock, when loan Is secured by first mort
gage on farm land. Bank surplus not included. 

,July 31, 1920. 
Mt·. Charles E. Miller, County Attorney, Albia, Iowa. 

DE•;u· fiit·: Yonr letter of the twen ty-eighth in st., addressed to 
Attot·ney Gt'neral H. M. Havner, has been referred to me for 
attention. 

You state: 

A saYings bank with a capital stocl{ of $15,000 a nd a stn·plus 
of $5,000 is loeated in this county. The hank has made a 
loan of $8,000 on a first mortgage <wvering 1·eal estate of the 
ntlue of "·hieh is more titan twice the amount of the loan. 

You then ask: 

Tl1e question is, bas the bank made an exce~s loan, it being 
rontriiCled on the one hancl that the bank may legally loan 
one-half of its eapital stock plus one-llalf of its sm.·pl us on 
real estate of the value prescribed by the statute; on the other 
1\a)\(1 it is contended that in making a real estate loan, the 
bank is limited in the making thereof, to one-half of its capital 
stock ,.,.;thout tal;:ing into consider ation its surplus. 

The Ia'" material to a determination of your question will be 
found in section 1870 of the supplemental supplement, which 
provides: 

"The total liabilities to any savings or state bank of a11y 
perSOll, corporation, company or firm, for money bon·owed, 
including in the liabilities of a company or firm the liabili
ties of the several members thereof, shall at no time exceed 
twenty per cent. of the actually paid-up capital and surplus 
of sur~h bank; provided that they may loan not to exeeed 
one-half of their capital stock to any peri'on, corporation, 
company or firm on notes or bonds secured by mortgage or deed 
of trust upon unencumbered farm land in this state, worth 
at least twice the amount loaned thereon: • • •'' 

The statute above quoted is the only statute relating to the 
limitation to which a savings bank may loan money to one indi-
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vidual, corporation, company or firm. 'l'lte latlgllagr of this stat11tc 
is plain and :-:implc, and the mctllting- is unmistakahl<•. Fmm it 
we ean reach but one eond usion, that is, in making loau~ to an 
ind'iYid ual a saYiJJgs bank l'annot leg-all~· make a loan to that 
i11dividual i11 exct>ss of one-half of the amonnt of its c·apit:al st01:k , 
when such loan is secured by first tnot·t~agc upon unPJH·umhered 
farm land situated in Iowa and worth twice the amount loaned 
thereon. 

Sections 1848 and 1850-a of the snpplem('nt to the c·ode, una, 
refer to the character of se<'urities in whil'h the capital and sur
plus of a savings bank may be le~ally iHwsted, namely, safe and 
available securities. That is, said sections deal with the soundness 
of the securit ies in whi ch such funds may be invested. '!'hen Seetion 
1850-a of the supplem('nt to the (·ode, 1913, defiJtes wltat rla~s of 
securities are considered sound. Section 1870, on the othet· hand, 
deals solely with the limit which any one eustomet· may borrow at 
t he bank, rfamely, if he ·ofl'ers the cha•·acter of securities named in 
paragraph four, section 1850-a, supra, then he may bol'l·ow an 
amouut equal to one-half the ca11ital stoclc 

I am, therefore, of the opi11ion that the bank in the insta11t case 
has made an excessive loan. 

W. R C. K ENDRICK, A.ssist(lnt Atforneu General . 

14 



OPINIONS RELATING TO INDUSTRIAL 
COMMISSIONER 

TlH' it:~ t: rt> r :;Ita 1 J h P mad<' a pari ;: d C' f• ·nda n t in proeee<l i ng-s before 

a board nf ::rhitratiutl. 

Feb nta ry l~ . 1 !1:!0. 

ll ott. H<dph Yo u11 ~·. DC'p u t~· Ind u~tria l ( 'ontmis,;iollt' l'. 
l~c'<tr ~ i r: I lta,·c· ~·onr l'sl<'l'lllC'd fa \'01' 1lf tltt> ninth iust. ll • 

wl:i<·lt .'.'"' rrqtH•,..I 1111 opinion frPil l Htis ckpartnwnt upon t he fol · 
lowin )! fads: 

I 11 a cas<' whic·h ltas ht'(' ll a rb it nlt<•tl, hnt 11ot d (•t:id Nl , th e 
ittsnrPr of tltc emp lo~· l'l' 11Jtd«'r tlt c• 1wts is t•ontemHng that an 
;~wa,·d nf <·cmt ('C'nsatiot t cltH' tl11· in jured workman should ltot 
lo(' 111adt• a:,!ain~t. tht' in:-lll'<ll lt'(' <'t•t npany, lmt <tgainst lht' rm
ld o.n•r ;llone. and tha t it is i111prcqwr fot· the in sunl llt'C c·omJlllllY 
t •1 lw made a part~· tl c• fentlant in nn arbitration prt>Ct'('(ling. 

t' ltnptt'r ~ . t ith- 1~, supplcmt•nt to tht• I'Odl' , 1!1l:i , rt•quires 

('\'ery t•Jn ploy<' l', snbjed to t hL• JHO\·isiow; of thr m·t, to iHsurc 
his lialtilit~·. 

~Pc ·t ion :!·ri7 -m4l proY ides : 

'· E n•ry employer. s tth.i l'l:t to the pl'OYisi()llS of this act, 
~!tall ittSIII'P his liahi l it~· t'llet'('lllUlPr in SOlO:! l'Ol'f'111'ation , as
sm·intin tt or orgunizatinn nppt·o,·ed hy th e stat e d rpartment 
of lnsnr<ttwe ... 

Th e• ad also I'Nptirrs t·t·t·tain pol.i1· ~· Jll'()Yiston s faYorah lr to the 
PlllJilll,\'1'('. 

S r..t ion ~4/7.m4-7 clt>darPs: 

'' 1•:\'l'r,\· polic·y issnl•cl by <111~· itt i' lll'H IH' C (·orpor·at ion, asso
t·ia t ion o1· Ol ').!'iln iza tion to a:-;sHr·r the payment o~ l'Om prnsa
t ion un(kr this aet shall I'OtltHill a clausr prC•Yitling- that br
t\n·t•n any r-mplo,rer atlll the in:->t ii'PI', lt Ot ic::e to a nd kttO\\'I<'dge 
of t hf' Ol·c·UITf'lll't' of injul',\' m· death on tiH· part of thr in
smwl slwll he noti<•f> and kn rl\\' lrtlgc on th~· part of the> in
Sll t'l' l': and .inrisdid ion of thr insutwl f o r tltP purpose of 
l itis ad sh all hr j u risdietinn of the insu t·e r an1l thf' insH l'Cl' 
shall hr hou11cl h,v f'Y<'r.'· a g t'Pf'llll'll t.. arl.iucl!!llH'I tl. a\\'anl or 
j udgmrn t rrnderecl ag-ainst the insured ." -
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From tlt e stututor? proYisiulls ahovc CJ UOterl it \\'ill h!' olts('l'\'l'tl 
that thf' insnrer is bonnd by !'\'Cry ''award ' ' rcmlerc•1 l a:;rain st 
the en1plo;ver. 

Th l' l'C'fot·e, ill onkt· that the ins ut·cr mar han' his lla~· itt I'OUI't, 
and to :IYoid any possihlr oltjrdion that sed ion :2-til -m-17 Yinlatc•s 
fh <> dn<" pl'(H'{'SS c· la11se of thl' f·onsti tutiun nf fowa, it is pmp<'r 
to make the insure r a pm·t,v drfrnd nnt in ~ll·h il rat ion Jl l'Ot·rt•d in::rs. 

\V. R.. ('. K E:"[)RICK, : l ssis/11111 :11/ornr y (;, nrral. 

'\\'H EX R E)L\HHI :\ GE HOES '\OT .\ FFl~ C 'T :\W .HW 

Compr-nsation shou ld n ot he di:>ronlinttPtl to :t w itlow upon h f'r 
remarriage when the compensation arose prior l n t hP :i meortcltnPIIl 

rut.tillll: ofi compensation upou r emarriage. 

1\p r il (i, 1!J:!O. 

li on. A. B. Ftlllk, Tml ustTial Commissionf'r. 
Dea r Si r: T han• .'·out· lettt'l' of l'(•t·ent tlatf, n•qttrstiug an 

opin ion from this tlPpartment as follows: 

\\.i JI yon p]easr fa \'ll l' ll\ (' Wilh r lllll' Clj)llliOll II" to Wltl' thc•r 
or not thr !'lllll iH'IlSrllion 1(1 H widow shou ld loe dist·ontinuc·d 
upon hf' l' llllll'l'i;q.rr wit it ill thr thl'<'f' hn 11d re<l \\' c•Pk pt>rind '! 
T !tis is in a t·ast• nrisin!! h"fn r<> th<' Ia"· "'""' HllH'lldrd t·n spt'· 
,.j fi<·ally pt'n\'idP th at til<' J'C•Htarriag-<• of a widow, witltnn t (k 
Jlf' llllc•nt eh ilrlt·(• ll. l'llt. o ff fn rt he1· l'lllllJl<'llSat ion t o h PJ'. 

Onr snpn' lll<' c·Olll't hils urw r passrd u pon that iclent ic·;J( qtH's
ti nn . Il o\\'t'\' t' l' , a simi btt· quf'sli<Ht \\'Cis l'aisPd it t :'\ <•w -l rt·scy . in 
t ll r c·asr of llrtu ~:rn t' . /l /'((11/J, ((: S lcwurt Co., n·pot·t rd itt 1():3 Atlan
tit Hrportr1·. JJH:,!'l' fi!l!'i, under a sta tute s itnilat' to Oll l' own, iltHl. 
111 hohl i n~ th at rr marriagr nf t he widow tlid not forft'it her rig-h t 
to c·nnq tett , at ion , th <> c·mt t·t at IHI:!f' G!J7 sa itl: 

· 'Tit is o·ase 111 nst he d <•a lt \\·i lit unr!Pr iiH• pro\'lstnns of 
tiH' ad of l Hll. I f. ll lldPr tlw a t· t. t il<• prtitionf't', npnn 1'11r 
dPat h nf h£•r hnslwncl , was entitll'd to <·otnpt>nsatiou durilll! 
:100 wr1•ks, shr !H·quirNl a \'C~< INI right, wltidt c·onl<l not 
ht' lr "'<lllv ah t·icl.-l'd lw s uhst'f[ tll'llf· IPg-isl at i1 •11 . 'I' It t' alllt>lld -
1111'11t -,,f ·HI1:3, tl~rn• fo ;·e . ,,·Jtie h nt l x ofY the• widow's right to 
c·ompensntiott, liiJOII remaniag-1' dtll'i.n)! tiH' period (•0\'l'l't'cl ."." 
\\'t'PkJ~· JHI.\'Ill l' IIIS, l'!lll ltll\'(' I tO Jtral'lll!! ll f)OI~ f(H' . l' llll~f r llt·llot l 
to hr g-iYrn to tlt e ad o f 11'l11, c•xc:rpt as ('\'lll<' IH'llll! n c·hu tt g"r. 

of t ltr lt•g isl<lt iYP m ind in rPs pl'!:t t o what shall lt npJH' ll to an 
n\\'al'll nf <·olllp<'nsa t!on uw •l<' aftt'l' th<• pas~a::r~". of till' <Jmrnrl-
111r11t tn a wido\\·. who Xlthsrqll<'lllly l'ClllarnNI anrl p<'tHl· 

i 11 go the p r rind of Wt' C'ks for wh iclt com pen sa I ion was to nut. · ' 
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Tltrrrfo1·r. l au1 of tlir opinion t.hat you r •1nestion should be 

ans\I"C'I'l'd ill I IJc• 111'!::11 i\·c . 
w. n. ( ·. KE1\11HI C'I.: • .ils.~·i.-;lant A {forney GrnCi'CJ{. 

( 'JTJ E:O: XOT t ' :'iJHm .\ CT 

Citic:>s clo not hn,·e to insure their liability under the ·workmen's 
Comp£>nsat ion A<'t. 

Nov('mbN· 6, 1 !)] !). 
lion. ;\. B. Funk. TlltltJstri:Jl ('ommi~siunrl', 

n ra r Sir: 1 hrt\'(' ,\'0111' l'l'I(IH'St for /]Jl opinion upon the follow
ing' qtwstion: 

"Is a rity requin•tl tn t;1kc out. insuranre to secure the 
payment of l'OI11(WIIsat.ion to its injured employer-;, and in the 
C\'ent su('h l'ity fails to take out insunuJ<•e. ma,v an injured 
t•mployt' sue t he rit~- for tlamag-l•s, u nlrss s1wh c·ity has bet>n 
n•lirwd by the c·ommission<'r of illsuranc·e of the state of Iowa. 
and tlH' I owa industrial commi:-;sionr •·. of tlw provisions r e
lating- to insura1wc as found i11 s c•etion :2-!77-m-!1 , ('Ode snp
p lenwnt. ]f)):l. as am r 1Hktl h~· sect ion 20, ehapter 270, acts 
of the :rith C: eneral AssC'mhly ~ · · 

Th e pro\'isions of thr worl\HH'n 's (•om pcm;at ion 1 a w, relating to 
the pa~·mpnt of com1Wnsation l'lnd the amount the reof, arc exclu
sin•, compul~ory and ohlifralory as applying to <·itil's. 

Parag-raph b. sC'ction 2-!77-m , t:01le sn ppl<•m<'nt l!l1:3, 1·cads: 

"\YhC're the state, count~·, mnnkipa l rorporation, sehool 
distriet. cities Wider spN~ial eha•·te1· or commission form of 
g-oYe1·nment is th£> emJ)I oycr, the t enns. conditions and pl·o
visions of this at·t for the paymC'nt of · <·ompl'nsation and 
amount the reof for Sll(·h in.imr susta ine(l J.~· an £>mployc of 

.s~tr·.b .e.w,nl(~:'>-P.J' s.haJ.l l1g !'~e.h.ts.i F'.. !'O.tUpll}stl.t:~· .<.l.n!) obJjga.tm~v 
upon both employ<'r and l'mploye.'' 

Pur·suant to thr JWO\'isions of pa1·agTaph b ahov<· quoted, the 
right to elect to come nnder the \\'Ol'kn1!'n 's compensation law is 
not Pxteuded to c·ities, as it is to priYatc corporations and illdi
viduals, ln1t citiC's are compellrd to pay eompensatiou to its em
ployes itajm·<'d in the <:out·se o f their employme11t. aucl the amount, 
tet·ms and conditions of such payment must he in accordance with 
the proYisions of the ac·t. 

H owever , for the protedion of iJ1jured rmployes against in
soh ·ent emplo:rcn;, the le~islatlll'C has rrquir·ed e,·e1-y employer 
to insure his lia bility, unless relieYed in the nHillll <' r provided hy 
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law, aud, as a penalty for his faih11·e to so insurr, the ad fmtht>l' 
proYides that the workmen may sue his employer for damag-es. 

Section 2477-m41 of the supplement to the code, l!ll~, as anwll(led 
by section 20, chapter 270, acts of the 37th General Assembly, pro
vides: 

"Every employer, subject to the provis ions of this act, 
shall insnre his liability thereunder in somr. corpo1·ation , as
soeiatiou or Mganization approved by the statf.' dC'partmeHt of 
in:mrance. Every Ruch employe•· sl1all wit.hiu thirty days 
Hfter this act goes into effect exhibit on demand of the state 
insurance departme11t evidence of his compliance with this sec
tim! ; and if such l'mployer r efuses or nf'l!lec·t~ to comply with 
this section , he shall be liable in case of injur~' to any work
man in his employ under the common law as moclifi<•d by 
statute, and in the same manner and to the same extent as 
though such l'rnployer had legally ext>t•~:isccl his right to re
.ieet the compensation proYisions of <>haptt'l' eight (8)-a. 
title XII, supplement to the code, 1!)1!3 . . , 

From section 2477-m supra, it will be observed that in the event 
fill employer fails or neglects to insur·e his liability and one of his 
t•mplnyes sustains pc1·sonal injuries, arisiug out of HIHl in the 
<·on1~e of his employment, then the employt>r is liable 

' 'in the F-ame manne1· and to the same extellt as though 
such emplo?cr had l.rgally exercised his t·i:?ht to reject t.ht> 
com})ensation provisions of chapter eight (8) -a, titl_e XII, 
supplement to the code, 1913." · 

But the penal provisions of section 2477-m supra cl C'arly do 
not apply to cities, foy· the rt>ason that the right to reject the com
pensation pro\'isions of chapter eight-a cannot be legally exercised 
b_v cities. C.ities have no discretion in that matter but must pay 
t•omp<'nsatioll in the amount find according to the terms, provisions 
and cond itions of the act. 

It could be said that the provisions of se<·tion 2477-m41 apply 
to cities, then the compulsol'y pro,·isions of purag1·aph b, supra, 
C'oul<l be nullified simply by cities ncgiC'cting o1· !'C'fnsi11g to imnn·e 
their liability. The compulsory pro,·ision aforesaid was enacted 
for tht> benefit of tbe employt-, not the city, and i:-; binding upon 

hoth the c·it y and the employe. 

As hereinhefore stated, the paramount rcaso11 why cmployc1·s 
arc required to insure their liability is to protert the insmcd 
employe against the insolvency of his employer. If the employer 
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is soln·nt, t ht• n the ne<· rssity of insnring his li ability is not 80 
IJ I'g'<' JJI. J 11 fad. the workmrn's compt'llSation Ul't it.o.;elf exp1·essly 
pro ,·id <'s that t•ntploy<'l's ma.'· lw rl' li<'\·c·d of the requiremen t relat
iJJ;! 1•1 insurant·(' wllf'n thr illsllt'illH'<' l'<>mmission<'l' aJJd i11dustriaJ 
<·om mi s~iotH'I' lwn• satisfadory pt•oof of the solvrlH'Y of such em
ployt·t·. ~tTtioll ~ ·177-m -J.n . t'Od<• snpplrllll'llt , 1!)1:1. 

~t'<'l ion ::!-!77-llt-l!'J. supra, rNJttirrs thf.' employe1· to furnish such 
Jll'tHJf of Iris sol \'etu·y: lmt I t]o 11 ot ht•li(' \'e that c'ities are required 
to furui-.;Jt that p1·oof di i·rctly to thr saicl commissione1-s, fo1· the' 
rraso tl that· <·iti<•s art' orclinarily t•onsiderrd solw•11t, and the amount 
ot' in<ld ltrcl nrss whil'h a t'ity uw.'· legally in t'nr is expressly limited 
by hotlt tl11• stHte t'nnst it ntion and tiH· statute. 

Thrrd'ot·l'. T am of thr op inion tha t your q uestion should be 
a!lSW«' J'Pd in 1hl' nrgativc>. 

W. R C'. K r:::-;nRICK, Ass1:stant Affornry General.. 

WHE:\' CO:\DIJSSIOXF.H :\r:\Y J)E:\f;\ :\'0 Trt.-\XSCHTPT 

When testimony hel'o r e board of arbitration is tal,en in shorthand 
commissioner mar demand transcript filed on review. ' 

July 30, 1919. 
lion .. \. B. Funic lndusttial ('omlll issioner. 

l>ear ~it·: J ha\'!' yonr lt'f!t>r of the• 21st inst. in which you 
mk for an op inion 0 11 tlw following fads: 

"konw t!ml' ng-o a c·ase was snhmittecl in al'IJitration in 
\l'ltirlt il I'!'Jl!ll'tcr was t·allrcl nnd Yolumiuons tcstimonv was 
lak('JI. Tlw c·as<' in\'olncl th e l'IHim of a ~:ommon law ":ife of 
lhe. dc·<·NlS!'d wol'lonnn. The mother of the de!'t'ased appeared 
ns llltl'rYr nm·. T he cle<' is ion of the a1·bitration <·nmmittec was 
for the wifP. 'rhr insnnmr•f' rompanv is r earl.,· to settle on the 
hasis of t his clec·ision. · • 

'"l'he intNYrnm· fil <'~; notif'f• of reYicw. Counsel for this 
c·laintant insists upon th r t·ig-ht of 1·eview without ~oitw to 
tiH• <'Xpcnst• of tnllls!·t·ihing- the rYiclencr." "' 

You tlll' ll ask wltat .''Oilr dutiC's al'C', as eom mission er , in eon nec
tion with the l'CYirw, parti•·nlm·ly whPth<' l' you }nl\'e the powet· 
to order that a tr·ans1·ript of thP testimony before the committee 
011 Ht·hit•·atinn bc fil ed with yon as a ]))'erequisi te to said review. 

'l'he stnt utory proYisions matl'rial to a <lC'termination of the 
qnrstion at issue a t·c the following-: 

Section ~477-m2~ of the supplC'ment to the code, J!Jl:l. provides 
that: 

OPINIONS RELATING TO INDliSTRIAL CO:\t l\llSSIO~ER 215 

" The d Ptision of the c·ommittee, to!!l'l hc•r with thr s lilt £>
lll ent of Hident'c submitted bC'fnJ'f' it, its find i11:rs nf fal't. 
t'u.li~·~s of law .and any othe1· matte1·s pert inPilt. tn q tH•st ions 
a•·• smg before 1t, shall he tiled with the 11ldnstrin l tommis
sioner. ' ' 

1t is then pro\'icled in section 2-l77-J u~2: 

"If a elaim for J'eYiew is filt>d, th t' industria l t nmmtssJOII C'l' 
shall lwnr the' partie's and ruav hear eYidem·e in t'<'"a rcl t11 am· 
Ol' all matte1·s pe•·ti11r nt the •·~to and n Ht\' J't' \'isl' Uti' d Peisio;l 
of the eommittee in whole or in pa1·t , or inay t'(•ft'r tlt t' ma tter 
hark to thl.' <·ommittee for fnrth e1· fl nclini!S of fat.:!, anrl shall 
file its dceision with the records of thr pt·oceC'din~?s and nntil\ 
the parties then~of." 

Tf an appeal is taken hom the decision of the ronunissionet· to 
the distriet court, au applieation must he fil ed with thr comtll is
siom••· asking fc))' an appeal, and in that C\'rnt it is fu•·thrt· pi'O· 
Yit1e<l in sel' tion 2477-m3~ of the code supplt'lllt'llt, l !Jl:~. that 

'' f11 th<' f'VCllt Slll'h appJieatiOJl is fiJ C'cl as hNl'inlw forr pm
\' icl rd, the industrial eommissiont• t· shall. within thi rty clays 
of the filinl! of same, c·anse <·C'rtitircl ,-npirs of all tl oc·~tnll'n ts 
ctlld ]lapel'S then on filr in his offi(·l' in t!tc· matt1·r. :mel a 
h·::rmwript of all trstimoJI\' tahn thc>t·ri n. to hr sllhmitt t•d 
\\'ith his fi udinl!'s and onlc•;. or d N!l'l'C' to th <• c·l<' rk of t he dis
t•·id c·omt of I owa 111 and for that county wl•c•t·Pin t hc injnr~· 
ot:eurrecl. '' 

From the fot'CI!oing- statutory pronstons it is C' \'illent that the 
!<•stim ony befo •·c the ('Olllmittee on a rbitrat ion, : ) t' at least a sta tr · 
mrnt tltC'J'Cof, shall be fil C'<l with the inclnst rial c·onHn issionr.r. lf 
suc·h tC'stimony \\'as taken clown in shnt·thand by Hg'l'Pf'tnrnt of the 
partil's aliCl at thri r exprnse, theu a tntnst·t·i pt of that trslimony 
should he filed ancl the t'Ost thereof should hi' equall~· hol'll r h~· th<' 
partics. 

\Vh ilP it is t.rne that on reYiew hefore the c·om missione•·, th l' 
pa rties may introduce additional e\' iclencP and testimony, yd 

the statute eYidt•ntl~· contC'mplates that the e\'idenee m11l tc•sti
mon.'· offet·r<l in th e heat·ing hC'forl' the rommit t£'(' on arb itration 
shall he tilPcl with the eommissiollC'I' to aid !tim in l'l'JHierin~ !t is 
final dC'cision. 

That t•onclnsion it stren gthenPd by the fact that scdion 2-!77-m:l::!, 
whC'Il a n appeal is tak c> 11 to th e district conr·t from th<• !lP!·ision 
of t lt 1' c•ouunis~iouer, requires that 
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'·( 't•rtitit•d t•opiP;-; ot' all dot:tt lllt'llfs and JHt pet·s then 011 
lilt· in hi s ofrin~ jn the matter, and a transcri pt of all testi-
111 0 11," wkt•rt . tlH•rl'in, should be tnmsm ittrd wit h his fi ndings." 

a111 thPn•fon• of ti re opinion that under t he !:lets in this partie. 
ttlar c·as<• ~·ou t·nuld ri: . .dttfully demclll ll that the applit•ant f u rnish 

."on a t ranst·ri f' t of the tC'st imon.'· befon' the eommittce on arbi
tration, and if Itt· fail ed to t·ompl,v wit.h yo ur r t•qnest, you would 
l ~t• .instifie<l in <ttfinn ittg- the <IC'c·isiou of ~a i d committee. 

In the C'\'('ltt of an appral f rom your decis ion to the district 

c•onrt. it \HHIIfl ht• impossible for yon to eompl,v with the s t atute, 
wh<•t·c' l iJ it is Jl l'oYicl('(l that you file a transt•J·ipt of all the testi
mon~· takt•tt in th<' !waring, unless a transcript of the testimony 
l:e l'ort• the tomnr itte<• on a rbit rat ion is fil<'d in yout· office. 

\V. R. C. KE~orucK , Assistant A ttor11ey General. 

ALLOWA"l'E OF I"TEHEST 

IntereH shall be a ll ow.:Jd on claims for disability partial in character 
and permanent in quality, if not paid when due. 

June 17, 1919. 
H on. A. B. Funk, lndustrial Commis.c;;ioner. 

Dear S ir : I ha,·e your h•lt (' r of the 9th inst. in which you 
state in ~ubslull ce t he iollowing : 

"Au em ploye of the Iowa P ortland Cement Company by 
th(' name of Rish, prior to .Jnly 1st, 1917, reecived an in jury 
partial in c·harader and p ermanent in quality, to-wit, portions 
of hi!'; thumb and two fingers on his left hand were blown off 
h.\· thr explosion of a dynamite ca p . After a hearing b efore 
th e J owa industria l commissiott Pr the eommissioner f ou.nd 
fh :.~t th<> i n .i11 1'Y tf\ <:Airl Pm)'ll f\~'1> nir'l nAt Ari<:l' All t nf hiS P.m
}IIOyJll('Jlt ancl denied his claim to compensation . The dis
tt·id t•nurt in cmd for P olk count v s ustained the orde r of the 
Iowa inclnstt·ial 1:ommis.<:ioner. an(l ente1·ed judg-men t a<'r ord
in)!ly. Upon appra l to the supreme comt of I owa t he judg
ment of t he clistt·ict court was reversed. '' 

You t hr n 9sk whether or not the said employe is entitled to 
intel'f"s t on It is c·laim for compensation , and if so, from what date' 

S('ction ~038 of the Code, so f a r as material to a <!(' termination 
of the question in issue, provides: 

. "The rate of interest shall be six c·ent.s on the one hundred 
by thr. year. !n tl1e following cases, unless the parties shall 
a!!rt'e 111 WJ'ttm~ for the payment of interest not <'XCeeding 
etght cen ts 011 the hundred hy the year: 
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" '->. M f oney a ter the same becomes due; .. 

Under the foregoing statutory p rovision inten•st at the rate of 
six per cent. is allowed in Iowa on " mon ey after the same becomes 
due." 

Whether the in,ju1·ed employe in t h is case is entitled to in tcl·est 
on his claim for eompensation will depend npon wlwl ht> r· sm·h 
eompt>nsation comes within the statuto1·y term '' money due.· ' 

Fo1· injul'ies su ... h as t he one in q 11estion ou r statute ('I'Cclt<'s r. 
fi:..:ed l iabil it.y on the part of the employer, and pl'O\"ides a definite 
m ethod for aseertaini11g the amount of such liability. 

Thus, it is provided in paragraph j, section ~-!77-m9, su pplP
ment to the code, 1913, beiJ1g the law i n forec at th e date of t he 
injury, and under which the rights and liabilities of the parties 
in this ease are to be determined, as follows: 

" F or disability partial in chat·acter and perma nent. in qual
ity. the compensation shall be ba<;ed upon tlw extent ,,f sur.h 
disability . 

"Fot· all cuses i ncluded in the following- sr·h<'dlll<', <"0111· 

pensati011 shall be paid as follows, t o wit: 

" (1 ) Fot· the loss of a t humb, fifty pn cent. of daily 
wages during forty weeks . '' 

Pnrsnant to the statutory provision just quot.C'tl , an employe is 
entitled to a fixed am ount when h is injury is pal't.ial in eharader 
and pe>rmanent in quality, payable at so mu<: h .per \H'Pk: and 
under· scetion 3038 of the eode said employe is entitled to interest 
on that. amonnt as it becomes due. 'l'herefore, I run of t.he opinion 
t hat the employe in question is entitled to interest on the com
pensation due him. 

'rltis condusion is sustained by the holdiug of <1UI' suprenre ~:oud. 
in the ease of 

( 'h"rnbr.r·la in t•. C1'fy of Des Moi11es, l!"i4 N. \V. at pag-e 767, 
wher·(•in it. is said: 

' ·It is true that the sta tute whitl1 authoril;es l'f.'I 'O \'CJ'.Y of 
clanut)!t's fo r ehan~e of g rade docs not proYide that inteJ·t•st 
may he allowed. But it d oes proYide for payment in adnl!H'l' 
of the ebarr~(', thus creating- a Jiabilit~· as of that tlatr. allll 
if the c ity does not pay or· t ender the money in ach;iiii.'C of 
the <·hangc, int.('r est is necessa ry to make the iu.inrrtl pa1·ty 
wholr. aucl, un der tlw ge11eral statute allowin~ int e rest on 
sums due, we think in terest should be allowed.·' 
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~ow t lt r• q 111·-. t ion is. \\'lwn ditl thl' ''"lllPI'!lsation 111 the instant 

I'H:'l' IH•t•oltll' dut>? 

l ' nd,·r tlt l' Ia,,· as it <•xi~tt•< l at thP clat1· of tlw injury, eomprnsa-
tioll l ~t ·!.!all "" tl11• liitil da.'· al'll•t· tht· injur.\'. Para~raph ~.sec-
t i!tll :! -1 17 - tn~ l . ot' t ilt• su p pkmront to tlt r I'Ot[,•, 1!11 :{ , proYidrs: 

•· ~o t·ot npensa t ion shall l~t• paid for an injury whi<·lt does 
not itH· ap;w ita lt· t liP l'tnployt• l'n r a JWriod of a t. l<>ast two 
,,·t·Pks t' ro111 t>ar11i11g- full ,,.a:,!'t's; bnt if in ea JHll'ity ext e11cls 
h".'·ond a JWriod of t \\'o \H't•ks, t'OIIIJlt' llsatimt shall begi n on 
tlw tiftl't'lllll da~· a!'tt•r lht• injur~·.'' 

1'111'11 lllldt•l' pal'H!.!'I 'HJ>h j of tlw Silllll' Sel' t i011 ])1l."111<'1lfs became 
d nl' ,•a•·h w<•,•k an d ,•nntinurd at·<·onling- to thf' <·ha r acter of the 

tll .J II I',\'. 

Th<•rpfo r<·, llnClt•r t Ill' fads stat l'fl in ~-our letter. in tet'<'Rt. should 
l'lltll llll'l ll'l' on t hl' tir:-:t Wt>Pk l~· inst<t llm(•ll t 011 thr fif't <>Cltth day 
aftl'r tl w injut·.'·, ant! on tiH• d <'f<• tTed iustallm(•nts as tlwy be<•amc 
du<• <'< H·lt "'"rl' thl' t'Ntl'tt•r, aud ,·nu t·inur u nt il paid. 

W. H. ('. KF:~ IIH H'": , .·l ssi.o.;/ant A /l ornry Ocncrnl. 

RF.CO\' EHY FHOI\I THlHD P .\RTY 

\\'hen an Pmp l oye is i njur ed by a third person and receives a sum ot 
moJrPy from said lhird rerson in ('Onsideration not t o sue. the com
pem·;u·o.n from em plo~ <'I' s h oultl he r·educell hy tha t sn m. 

.January :!4, l !)l!J. 
Iloll . ~\. n. Fun!, , ltulustrial l 'IIIIIIIJiss ionPI'. 

l~Par Sir: I :tm in J'<'<·<'ipt of ~·nllt' IPiter of th<• 1:1th inst., en
t·losin:.r thl' tramwrip1 of tlw eYidr lll' l' in thp hrnrilll! lw fore the 
l•oanl of al'hit ra t ion in th(• <·a ,;<' of :\. H. Bodin<' "· 11od<'l Lau ndry 
('olll]lctll~·, <'t. al.. at1at•hr<1 to \\'hich is 1111 inst rlllll l' llt marked 
.. Exltihit .\ .. , 

ThP tra11snipt al'or rsitid di ,-dnst•s the fa l'l that 011 .Tulr :?:>, 1917, 
,.Jaimant ,.,., eiw<1 a s<'rious injnry whilt> in t111• eom·se of and nris
iu:x ou t of his (•ntpl n~· tn(•trl \\'it h th<' )[o<lt·l Lau nd t·y ( 'otnpa ny of 
\\'a 1 Prloo, l owa. h.'· t'<•asnn 11 f a <·oil ision hC't \\' <'~·n t lw YC hide he 
\\'as dri,·intt fo r !tis Plllp lo,\·t·r aml a st rPet <'<II' nf th<' \V<Jtcdoo, 
C'l'dnr Fall s and Not· thl'l'n Hail way ( 'ompany . 

Thrrc•after, on thl' 7th day of ~o,·emiH'I', 1!117, l'laimant m1<l the 
said rai lway t·ontpany Pll l(• t·Nl into a \\Titten in~t rumeut· , hereto
fo r t• rdr t·t·Nl to as · ' Exltihit .A,·· whieh inst t·nmell t pmdc1ed as 
follows: 
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" 'fill)'; AGRI-:DIF:NT, madP this 7th fl ay of :'\0\'l'lltlH•J'. l!ll/ . 
lty and betwN•n the \\'a te rloo. ('pdar Falls lind ~urtlwrn Bail
way Company .. hN·e inaf~ e t· c·;tl ll'd the Huil\\'11,\' ( 'ompany. an d 
~\Jhert B. BodiiJP, of \v ated oo, [owa lt t.:'rein aftt•t· t:alll'd Bn-
dine, W JT:\ESRETH: ' 

'' \\'IIEREAS,. Oil tlt l' 25th .da~· of ,J uJy, 1!117, at lJIIIJ\I t ;', ::m 
p. m .. t he sa td. Bodine. whih• in thp <>mploy uf the :\'l nd <·l 
Lau t~th.'Y C INtllllt~ ~· .n~·<·in g Compan~· . of \\'att•rloo. Tnwa, 
\\·as lll.lllt'C'cl 111 a eolltstott betw<'Pil a lannd rv wturotr, whi1'!1 ht• 
wa~ then chi,·ing- fo r his employPr, and u' str(:r t ('Ill' of 1.h(• 
R:ul\\·ay Company on B t·idg-e St1·e<·t in ·w aterloo, Iowa, a nd 

\\' II ER t·:A~, the sa id Bodine c· la ims that lltldl'r t ht' c·in·u tn 
stan <·rs t he said collision was 11ot. the l'('snlt. whPIJ v of his own 
w~nt of I'Pasonable c:at·e, hut was in pat·t th<> 'ranlt nf thl' 
ratlway <·ompany, \\·htle on th <> othe1· hand the Rail\\':1 \' l'om
pan~· c·laims that it and it s emploYes W<'l'<' not at fauli or t'<'
sponsihl c fot· the c0lli!';icm in <IllY · d <'f!'l'N', <ll!tl 

\\rlfi~RF:A~. th e f:a id Bodin<> ltAs r f'aclted an ll;.! l't'PII1c•ll t ";tit 
t it <' Railwa~· Company iu eons itl<'ratitlll nf tlt0 !';l!lll ol' $7:)0.00 
to be paid him to <'O\'Cilant uot to Silt' t ltP Hailway ( 'nmJHIII~· 
nn :H·t·olt nt of 1111~· P<'rsonal in jnriPs or <lmn<q!e susta incd hv 
!tim in sa id rollisio11 or ;wr ident. · 

~OW. Til EREFOHE, Til IS ~\GIU~ K~IW\1' \\'11'~ESSETH: 

"The Hai l way Company in t·onsidcration CJf th e said Bo
di ne eovcll an tin~ not to sue the sa id Hailwa v Compa11v OJ' 
an~· of i ts offit·et·s. set·Yan ts ot· employ<·s for ·ot· OJJ ;wc·~ntnt 
of injn r il's snsta iurd 11\' hint in tltP l'Olli sion rpf('t 'l't•d to in 
the p reamble lu• t·pof, hP.rchy af!rees to pay to 1 h<' sai<l Bodine 
tit<' sum of Sewn htuHlt·<'<l and fi ft y ($7ii0 ) Dol litl 's and th e 
sairl Borlin r in eons idcratiou of thl' pa,nnent to him by t.i11' 
said Railway Compan~· of the sai d sn m of ~1'\'l'n huncl1·Nl 
a 11 d fifty ($750) Dollars f t·om tht- Haihray ('nm pall~· . 

" It is h<•1·cby expt·<'ssly tltHlerst oocl a11tl H;.!l'C'I'd that thio.; 
i11st rument is 110t a rt.:'!PaS<' to 1l11• said Haihn1~· Company not· 
to said Botl ine 's emplo~·1·r or !'It t' illsllt't•r 11f sa id t•mplo.\'C' t' 
undPr tltl' \Vot'l;num \ ('ompen~at ion , \ r t "f the Stat·,, nf Iowa, 
not· tn an.'· othl' t' (•OI'porntion. fil'ln , or JH't'sl!n, hut is simp!~· 
1l ('0\'!'IIHilt not to snr the said J1ail\\'il,\' ('ll tll ]lltll_\'. it-; <,O'it'I'I'S, 
~·<•tTa n ts, ot· empl oyes. on at·t•OIJII t of t-he in .ill r ie-; ahO\' l' mPn 
t inned. 
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\\'att>l'l oo, ( 'l'clar Fa lls & ~ortltei'J1 R y . Co. 
By l\laurice A. W els h , Supt. 

Albert 13. Bodine. 

\\Tl'.:\ f~S ::·-iE~: 

l ' orin1H~ Anderson 
:\faurit·e A. \\Telsh. '' 

You th en ask fo r an opinion from this d epa,-tmcnt as to whether 

the instnnn C'nt , ma rked · ·Exhibit A." is of ~uch a chararter as 
to rC' li rw thi• l'laiuutnt ft·om the tluty of aerou!lting to the insurer 
fo r th r $7;)0.00 t·e~ ·r iwcl from the \Vatcl'loo, C"dar Falls and 

X(ll'thrrn Railway Company. 

Tn determining- whPther the amount r E-ceived by t he claimant 

ft·om the ra ilway company should be d educted from any compen
satiott dnc from the employer , ot·. in this f'ase , thP insurer, it seems 
to me t he only question to he t•onsidcretl is whether or not the 
~f;7GO.OO payment was. in E>ffeet. "damagrs rec•oyered" from the 
railway r-nmpan~-. If it is to he so eonsidercd, then, under our 

s tu tutf', thr mn ount of ~·ornpensation t o whieh 'the employee is 
c•ntitled f t·om his rmployer must be r educed by that amount. 

Om· statnte pt·ovidrs : 

" \\There an employe cominJ! under the p rovisions of t his 
act t'f't<•iws an in j m·y for wltil'h f'O mpensation is payable under 
this aet and whic·h ininry \Yas raused ull(ler c ircu mstances 
r1·eatin l! a le~?al liability in some pP t'SOn othe r tha n the em
ployer, to p ay damagr>s in t·espef't t hereof : 

"(a) Prorf'ecl inl!S ag-aiJJSt hoth parties. The employe or 
hf'nPfieiary may tak~> pro<·eedings both against that person to 
ret·on• r danwgPs and against the l.'mploy~r fm· c·ompcnsation, 
hut the amom1t of till' eomnensation to whic·h h" is t>ntitled 
nuder this aet shall be r educed by the a mount of damages 
l'eC'OYered. 

" (h ) Incleumity-snht·ogation. Tf the emnl nye or henefi
rim·_,. in snrl1 ease reeovet·s r.omprnsation uncl(•t• this act, the 
em plo.\'er h~, whom the C'Omp('nsation wns pa i<l or the p a rty 
\\'ho has hP<'ll ealled upon t o pay the romnrnsation, shall be 
t>ntitled to i n clC'm nit~r f rom the p('rson so l iahk to pay damages 
as aforesaid. and shall hr suhroJ,!atC'd to the rig-hts of the em
plo~'e to r ecoYer therefor.'' 

Th r statn tt> just qnotrd deC'lares in SltLstattre, that th e compensa

tion due th" "mployre from his emplnyrr should he reclueed , wl1en 
(1 ) the injnry was caused nndrt· "cin:umstance!' c·rcating a legal 
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liabilit y ill SOIIIC JWI'SOII ()th('l' than tlH' Plllployer, to Jl<l,\' da lll ilg'CS 
in respcr·t thereof .. , And. ( :! ) 1.hl' C' ln ployee · ' rren,·e ,·d ·· damages 
from said third party. f::iaid srdio11 also pro\'iclrs that thp rm 
ploy ce may "take prot·('rll inJ!s" H:.!Hinst hoth his rmplo,,·et· and sa id 
th ird party, lmt if the rmployc<' is paicl <·ompcusatiou by his Plll

plo,rn. I h<.'n said empl oyer slta ll be suhrogatetl to thP rights of the 
employee as against said tl1iru pat·ty. 

Xow the• question arisPs, \ Vhat is meant b.v t.IH• lang-Ual!C "ci r 
t·umstallt' t's <·J'C'atin~ a legal liability,. , and the term '' t·c'f'O \'t'I'CLI ?" 
,\ lso, \Yhat is meant by the \\'OI'1ls ''take prot·crd in l!s! ·' 

A!thnugh making a dil igent sean~h of the atljnd il.'ated eases in 
th e Un i tt•d States relating to clai ms for· t·ompcn:mtion arising tUt der 
\rorknwn ·s tomprnsation statutes, I am lllHthlP to fill(] a case 
\\'he rr thr fac·ts aJ'f' situilar to those in q uest ion . H owrvrr , under 
t ht' English statute, whic·h is wry s imila r to onr 0\\'11, I finrl a case 
sc:llle\\·ltat in poi ut. 'l' lte Eng-lish IH't proY iclrs: 

· · \Vberc the injur·y for whil'h eompensut icm is payalllc under 
tIt is ad was c·a u~ed under c·in·umst aJH'f's (•t·eating- a lrg'al 
liahilit.y in some person t>thc•t· than th e rmployer to pay 
dama~rs in respet·t t bt> t·eof : 

· ' ( 1 ) 'l'he wm·kmau may take Jll'Ot'Pf'tl iug-s both ag'ainst 
tha t JlPI'SOn to rf'l'OW I' clatnag-es and ag'ainst any )Jerson liable 
h> par c·ompc11sat ion nudN· this ad. for sut'l1 comprnsat ion, 
hut sha II not he en t itled to rcco\'er both damages and rom
twnsat ion. 

" (:n If the workman has recoH·t·etl (·nmpensa1 ion under 
this ~\ d, tit(' person b~- whom the COlllJWII sa tion was paid. and 
uny pt' rsnn wlw hal' hrt•JJ eall rcl upon to pay an i~~tlrmnity 
ttndt•r the scdicm ot' thi:-; ad !'elating- to s uheontntding, shall 
lw Pnt itlrd to hr iudPIIJlli fi<'tl h~· the prrson so liahlr to pay 
damag-rs afot·t•said, and all qut's1ions as to t•ig-ht to and nmotmt 
,, r ;ut~· suc~h indemnity shall , in c1rfau lt of a~reement, he 
srt t led In· ac tion. OJ', bv consent of t he JHtrties, by a rhi tratior. 
UtH.lt•r d, is ad." · 

Tn till' l'<tSC ,iust refel'l'etl to, a workman cntcrNl into an ag-ree
lllt'llt \\' it h 11 ('OIDJlllll~· on whose• prem ise's lte was inju r r <l, but who 
1\'t'l'(' not hi s t•mplny<•t·s, that in t·onsid eration t hat he• made no 
lq..:-<~ f l'lai m against t lll'm they would pay h im a ~~~·rtain amount. 
li1• a<Tt• ptPtl said paym pnt, ami latl'l' ti!Nl a tlairu <~;;ainst his 

(' Ill p!ft~'l'l' fo1· t'CI ITI ])C'IISation. 

l t was IH·ltl : 

( 1) That the e:qn·t>ssion "cit·c:ww•I<IIH:rs l'l'«'ating a leg-al liab il -
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it\' 111o·a 11:-. 11,1 llli'l"o'l\' ~-i ro · lllll' illlll'l'=' wllid1 i n j'11d l'l'eatc a lt'g'a\ 
li;1hilit ,., Ioiii o· il'l'lllll";"' ~~'o '-. wltit·h ll l't olltf}t t1 to t•n•all' a legal 
lial oili t:\-. and \\hie· II Wo111ld hp t h1• l'niiiHiat ion of 1111 a l't ion for 

ttt•g>l i~l'IH"4.'. 

., Tl:a t 1 ht· tc•r111 ''t;tkt• Jli'''" I'Pcling,;. · · ll'l'd in <·onncl'linn 
wi tl1 t:~kin:.:- pro ·····dill!!" a~a inst hoth tlw l'lllJlloyt•r awl thr third 
Jll'l':-ttll , i ... 1111 1 to lo1• c·nldint·d 111 lt!/llf Jli'OI'l'rdin!}s tlcillfllfy ( ttkPII , 

lonl is >.a t i:-lic•d if tt l'loti so is 11111rlc a!!ain:-1 i'OIIH' Jl t' I'SOII ot hr1· than 

II H• Pill pi (I~'!' I' t'nr 11(':.:'1 ig·rnt·l~. 

(::) Thai tilt' (PI'I II ''l'f'l'tJ \'('1'., c·oJ11(1('1l><iltinn tln(•s 11nt tlCI'C's
~arih· 111,.a 11 tn 1·1·c·n\'l'r by 11/rttll .~ of l ry(l / proc·,uliH[J.~ . hut that it 
is :- n.tl' i1·i1•11 t i f' t h1• wot·kmall has {'/(limtd t•nmprn~a ti on and rrl'e ived 

it. 

/ '"!'' t'. Uu rlwnll . ( 1!10t'l) ~ K. n. 7i>8. 

In tl11• l' ;rl!'•' l' il :-.1• tht' l'lliPI••.nt· t·lainlNl that t he payments he had 
l'l'"l' i\'l'rl 1'1''1111 t he• th ird pilrt~· \\'C'I'I' lll('l'rl." gr·at u itit•s antl \\'Ollld 
11111 prPn·nl hi111 f rotH tak i11g- lll'l)<·rNling:s ag-ainst his rm ployer for 
I'OIIIpo·l t> nl io11: t hat "1<':.:-nl liahility" 1·an only h r <lPtrrminr<l hr 
m1·;11 ts ul' an a" l ion. antl lil k ill!! ''proc·PPdin~s·• llllt>;t llll'illl taldn::r 
h•:f;ll pt'o"t'l'dinl-!'s undl'r whi1·lt hr ''rc•cm·t·l·s .. t•i thl' r danl<t~c·s Ol' 
t·nnlJWII"<II ion: that a JH'rson c·an nnl~- ·· rN·o,·pr dama~rs hy 

llll'<ln'- of an ad ion. 

ThC' t·l l\ll' t in pas-<i11:.:- llll th<''l' qurstiot ls :-ays at (lil~t· 7Gl: 

" T his c·ust' t·ai-.f's a qtu'stion BIJ(lt•r )'rdiou G of Ill<' ad of 
1!1011. a nd lll' fm·t• dralinl-!' \\'ith tlw parti\'ular c·irl'll llhiHilt'<'" of 
th,. pl'l'!'<' lll t'il"<' 1 thinl\ it \\'(•ll 111 1·all a ttt'll~ion to thr \\'lll_'dS 
ol' s<'d iott fl. Tt is as foll ows : '"~h1• rr thr injur~· fn r whtl·h 
t·ompc·n~a t ion is pu~·altlr uudPJ' this ad was t·Hll"l'tl llt Hl<•r ~·ir 
eumsla lwt'" l'l 't•a t ini! lr:!al liahilit~- in som<' prr;o;fln otlH•r thnn 
tl11• C'lllployr r t11 pn~· clama~c·s in n •st)('l·t th er l'of. ' 'l'h11t must 
tiH'illl 11ol IIH'I'I'h· if th r rf' arC' .. in·mHstant·es \\'h it·ll in l'ad l'l'<'ill t' 
a lt·•.nd l i; JI ,i li t ~· l'or nr::li!!C'III'<'. hut whrr<' thr rP ill'<' l·it'l ' ll tll· 
stant·<'s whi c·h it is ;II IC'"Nl 1·rrall' t hat liahil ih ·. and \\'hi <·h 111'1' 
tl11• fotllldat ion ol' illl <~·lion fn r ltrgligen Ct' . . T hl'n it pro\·idt•s 
1llil t tho' \\'fll'klll<lll ma~· l;tl\ c• fll'rwr•'cling-s al-!'ainst th;lt Jli'I'Silll to 
n•t•o,·rr tlll lllil!!t'S. and of t·nltl'Sl' it c·annot he :tsrrr taitH·d whrthrt· 
thrt'l' is a liahil ih· of that ki11 d nntil after thr al'!io11 ha s hrrn 
<·ommt'tll·(•c\ <111 11 ·h,·o11g-hl to t ri 11l: and 1 hat 1·on firms. as it 
st'<' IIIS I o 1111'. •·o11c lnsi n·l~- 1 he i nt<•rpn•l a I i1111 I put on I he 
<'Hrlie r 1\'ortls. Suh-sec·tion 1 sa~· s, 'thP worlm1a 11 lllil~' tak•• pro
I'C't'<lini!s ltoth a~ainst that j)f'I'Silll to l'PI'm·c·r d cllllil:.:"l's a tHl 
agai 11st n ny pr t·son I i ah lr to pa~· 1·om (lf'llsat itJII und.-r 1 his a..t 
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for stwh l'lllllfll'll:-at iuu. loui shall nnt lor l'll l illl'1l tn l'l'<'o\'t•r 
hoth dama:.:c·~ <11111 l'rllnpPtlsal ion.· )\n\\' as 1 rt•ad tha i. tlH· 
Jnea n in~ is this. .\ \l'tll'klllllll ha-;, or a~'•'l'ts hl' It:''· a ri~ht 
:-~g-a inst It is own rm plo.n•r I' ell' l'llll\ Jl1'11"<1 t inu undl't' t ht• work
mrn 's c:r•m prnsat ion ad - lw lw-... or as-.l'l'h h1' ha:-. a rif!hl 
aga inst SOilll'IIOd~-- not his l'lllplo~-~·1·. hast•d upon nc•!!lig-t'lll'l': 
IH' is not hnund to t'XC'I'•·i..,l• his option in th1• tin.t in,tatll'l'. as 
was lhC' I'H't' lll tdi'J' thr ad nl' 1 !II. Inti he• ma.'· · it' so mindc•d . 
take• Jll'tWI'C'dini!,; t·• oll l'llt'l'l'llll~· . In ti it' h t' n•cun•r,; dama::1's 
hP can not g-Pt l'lllll fWII='atinn. a nd il' ht• rrt·m·(·l'~ l'fiiiiJit'nscliion 
he l'annnt g-rt danl<li-!'I'S. I am not fli'I'Jl<ll'l'd tu ;~sso•nt In the· 
Yi C' \\' that this sl'd ion i:- mc•atlin:,:l!':-s unit's,; I hnt• has het' ll a 
ll'g"<ll pr• H·PNiiii ).!S at·11wll,v l'Olllllll'lll'l'd a:.:-a inst a fH'l';o;nn who 
is not the· l' lllplo~·er . J I lo\('Pills to lll t' that t lw st•c·l ion r•n!!ltl to 
he I'Ottstrur d <ts op('l'ati\'t' in 1 hl' •·asr whr•n• a r·Jai m i,; 111ariP 
fly thf' man a~;1inst a tWrsOll who is not his etnplo,nr fqr ""l!li
l!<' ll t·e Ulld l' l' \\' hil·h l' lllim I'OlllJII' IISil tinll in th r IWflll'(' of dallt· 
iiJ.!l'S-IIOt <hllllUg'PS- is paid h~- that j)C'l'SIIII without Hll,\' \\Tit 
issnecl , ancl upon tl'l'llls th11 t 1111 \\' l' il !o;houlcl is:ml' ... 

Tlll'u agai11 at pagt• 7 li~ it is saicl: 

· • I tl t•1·l in<' to limit til<' wol'(l 't'<'l 'n\·rr ttl J'et·o\'<'J' hy \'irtnC' 
of I e~a 1 p I'IH'<'<'<l i IIJ!S. · ' 

Fnrtlt r r on pag-r 7G:! it is said: 

"The result was a pla in olTC'I' matlr and a plain offer acrrptetl, 
aud that after denHtll<l had bec>ll made upon I he c·ompanr . or an 
assrrtion (dC'nied hy th<' c·ompau~~. hnt an asse1·tion, nrwrthl'
IPss) that the~· wer<' <· IParly liahlr to th.., npp~ir·Hnt for dama:,!es 
fM injUI·ies whi1·h he h;Hl snsta inc>cl. lndet· the ··irc-nnhtanc;rs 
it srems to me that it is a 1·asr whil'h falls within s. u. sib-s. l. 
Thr applic·ant has 1'<'1'11\'f'l'('(l dama~rs frolll t!tl' British X.dnnite 
( 'omp1111~~: hr is not rut itl('(l to t·rc·ovr l' r·om;1Pnsation from his 
rmployer." 

Tllf'll Cl;!<lill at pH:,!I' 7(i:J, ill lhC' 1'011('1\ ITi ll '-!' opinion ut' .Jnstict' Far
\'\t•ll , it is said: 

'':\ow 'l'l'<'ittillg- 11 l<•g;d lialoi l it,\' ' l'illliiOI IIWHII that thl' ('OIIrt 
'"'"to rletrrmin e jntlic·a ll,,~ tl tat lh <' t'C' \\';Is a l <'~n l liahilit? hel'orf' 
lh<• st'd iolt c·an apply: f<u · that wnnlc.l _ inl'oln• on~ of two 
lhilll-!'s-Pi t lwr that tll r \\'t!l'kman must llltg-at r np to Jlld~mrnt 
ag·ainst a tltird (Jl'n.otl to sN' if he is lrl-!'a ll,\· lial•lr . or that till' 
l'lllll't mnst tl l' ll'l'lll inc• tht• lia hi li t~· of <I 1hir'l fH'rsotl 11ot lit' ~ 
fn r <' it. as if an a<'tion wt'I'C' hroll!.dll a:.rainst ltim. 'l'hPrd'or<' 
tlH• s!•t·tion rp fc•rs. in Ill,\ · opitl io11. fu n prima far·i<' l':J'iC' of lrl!al 
liahilit "· ~onll' t hinl! t hat i-. not (1111'1' ho1111t~·. hut a pl'llna 
f;H·il' , . ;1 ~<' of liahi l it,·. whic·h althou:,.rh nnt ;wkno\rll'd:!•'d j, .\'l't 
disc·harg-r <l h~- thr ·paymrnt of JllllllC'_\'. 'l'hat in n St'll"' is 
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t;~rd;~motulf to a JIHYIIII'IIl into t·ourt with drnial of liability. 
ll <•rt•. 011 tIre 1<'11<-rs ll1at h<l\'t' hren r~·ac.l , L. ~· <111 n ot douht there 
"'"" at an,· ralt• a11 arg-twldt• t·ast• o[ Jrah.ilrty on the part of 
Ill\' 1•0111 p1i11 ,,·. Tilt' t· lil ims 1n•n• !'Ollllll'~'llllst•tl on the teJ'!llS ~f 
11is l'\'n·i,·i11 :.:- 11 t·1•rl ilin s111 11 . T hat l~t' III J.! ~o. tilt' qut•stlon _lS 

whdllt'r 111• 11as · n•t·on·rctl. ' I a111 ol nJHillnn that he has, 111 

that ht• has ret·t·in•d. Tlwl is 1'ht' eommon spnsc of it. 'rhe 
work ma n is not to haYC it twil'r OYPr .. , 

.And in a sct·OJld t•nJlCIIJ'I'i ng !)pinion, .Justi<:P Kennedy says at 

pa~c Ill-!: 

'' But the srt·tion :-:a~·s a t it s t· losC', ' l~e s!1all 11o.t be entitled 
to n't'0\'1:'1' but h <lamag-rs mHI t'Olll}WIISal um ; and Jt appears to 
me a nal'I'O\\' and uHjustifiable Yicw to hold !;hat· rc~o~·ey ' means 
1·c•t·OYer in the t·onrsc of and as the n·snlt o[ some htigJous PI'O
c·r('(ling-s. It is not so in th<' ad. It is 110~ 'reCO\'er in such 
JH'Ol'l'l'din~s. ' hut 'r<'t'0\'!'1',· and 'ree0\'(' 1', ' 1t appears. t o me, 
hrn1·s t1 1P mcilltill" "·lticlt wax }rtlt u pon t hat word by \ aug l!a11 
\\'illiums, l;. ,1. j,tthe ('[IS(' or Olt\'('1' \'. 0.'autilns Steam .' hii~Pll~g 
( 'n. ( l ). 'applied for and n·<·t•iYl'tl.' The worluna n d 1d Ill 

this tast• 'upplY for an<l t·<•et•i\'C' · damages. .As to that I do not 
. . 1 lt " think the ton ·cspmHkm·<' lea\'C's one 111 <on> . 

'l'o the effett that the l e~al liability ol' th<> th in l party does not 

haYc to l1c cstablishC'd h~· an a<·tion in (·omt is stated in the follow

in~ <·ascs : 

Hos('ltbaum 1'. Harlforcl Ncn·s Co., 10:3 All. 1~0. 
Millrr t' . Bf'ck, 108 Ia. 575. 
l'lf.l'elalt(l Ry. Co. v. Ililligo.~s, ( I nd.) 8() N. E. 4H5. 

The g<'neral doctrine rclatin to the <>ffeet of a rC'Ieasc of one of 
two or more joint wt·ong-doet-s, or the l'ffed of a NJW!Ian t not to 
s11e l>ctwCt'll m1 in.iured cmplo:.·e and a third narh · who t·aused said 
injury, is not l'OJttrollillg-; for it is nowhere <·lainlt'd that t he $750 
payment. was a mere ~~·ntuit.'·· a11d t hr ~ist of tlH' matt<'r het'Pnndt>t· 
tonsi<lrrat ion is, whrthPt' tht' $ii'i0 pa~·mrn1 is in ,·.ffP<·1 "damage~ 
r~·<·o\'PI't'<l. ,. ln a11y <'Y<'Ilt, tl1r rill<' d<>t·laring- lllat th e rel ea~c o( 

one joint tort feaso r r('leasrs a ll . o1· t hat a t'O\'CJJant Hot t o sne one 
joint tort ft•asor <loes not rt'lense 1 liP others, is inappli cabiP to the 
fads in question , fu r the reason that thl' :VIotlel l.Jauncll'y Company 
and the ·water loo, C'<'dar Falls & .\'o1·thPt'1t Hailway Company are 
not joi 11 t toet feasors . 'J'hat t he <'lllp loyer and a thinl pa l'ty who 
injnl'<'ll the employe arc not joint tort f<'aso t·s has bec·ll so h<'ld in 
the case of 

Dcttloll' 1' . 1/ammond, Hlandislt tf' Co., 1()1 .\'. \Y. (l\1 i<·h.)9! 9 . 
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Ther efore, in determining whether or 11ot ''Exhibit A'' is of su<'h 
a character to r eli eve the claiman t from the duty of accoun ting to 
t he in surer, we are forced to 1·esort largely to statutory con struction, 
rat her than to adjudicated cases. 

Turning, then , to section 2477 -m6, supra, we find three propo
sitions : 

(1) Was lhe injury caused -under circ1tmsfances creating a legal 
liability in som e person other than the employer Y 

That it was must be conceded; otherwise, the railway com pany 
would not have paid $750 to escape suit. Neither corpMations nor 
individuals are paying $7GO t o escape a la wsuit for personal in
juries unless they feel there is a legal liability on their part to the 
p erson injUl·cd; ru1 d the rule is well settled that it is not n cessary 
to establish such liability by an al:tion in court. 

(2) The employe may take proceedings both against the t hird 
·party to recover damages and against the employer for compensa. 
tion, but tl1e amow1t of compen~at iou to which he is entitled shall 
be reduced by the amount of damages recovered. 

It is claimed in t he appeal before you that the $750 payment is 
not t o be considered as "damages r ecovered, " but m erely the con 
sideration of a covcmmt not to sue. 'I'hat pos ition is untenable. 
For what is it a covenant not to sue? T he answer is unquest ionably 
damages. And \Yho preYents a s uit by which damages might be 
recovered? Nobody but t he railway company. And what does the 
claimant receive for his p1·omise 11ot to sue the railway company 
for damages 7 lie receives $7GO. Unquestionably, the courts would 
consider that payment a recovery. 

(3) If the employe recovers com pensation f t·om his employer, 
then t he employet· s hall be entitled to indemnity ft•om the third 
party so liable in damages, and to that end the employer shall be 
sub rogated to the rights of the employe to r ecover therefor. 

But, how can the employer recover from saitl third party when 
the employe antl th ird party l1ave already en tered i11to an agree
ment, in <:onsideration fo1· which the said th ird party pays the 
employe *750, and the cond ition of said agreement being that the 
emp loye shall not su e said third party fot· damages on account of 
s a id injuries 1 By virtue of tile statute the employer is s ubrogated 
to the rights of the employe to recover from said t hi t·d party, but, 
the employe has frittered away his right to :me. When the employer 

15 
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is subrogai\•J ht~ aC:L!ttires only those r ig h ts his ('tupluyc may haYe 

against the thin! pat·ty, and no others . H the third party r efuses 
to amicahly indemni fy the t•mployet·, then· ! he employe r's otlly re
l'O\U'se is an al:tiun at law to l'Oll t[ll' l ltim so to do; but, when the 
empl oyer is su brogated that right is go ne and the etn ployct· receives 
n othi11g. How tan it t hen he tlai111t'd that the n'cluirements of the 
statute have l.Jccn complied with 'l I <lu n ot belie,·e t lie rights of 
the empoyer ean be defeatt•cl in that nHumct·. ' 

'l' hcre fot·e, I am of tlte opinion tha t the agreement refeiTcd to as 
" Exhibit A " docs 11ot relieve the tlaimant from the duty of ac
cutm tiug to the in sur er for the $150 l'el'Ci ved h om the vV utel'loo, 
Cedar Falls & 1\orthern Hailway Company. 

\V. R. C. 1\.ENDlUCK, A ssistant Attorney Oc1Mral. 

J<:FPF.C1' OF R ECOVF.RY OF D:\1\1:\ GES P HOi\l THIHD PARTY 

Discu ssion as to the amount of compensat ion to be paid by the em
ployer when employe is killed by third party and the estate receives 
damage. 

J llJll:' 2, 1!)20. 
Hon. A. B. Funk, Industrial Commissioner. 

Dear S ir: You have referred to litis d epartment the lett er of 
Kenline & Roed el!, attorneys at Dubuque, I owa, in whit:h said finn 
of <lttom eys ask your department for an Ot)inion upon the follow
ing statement of fads: 

One P eter C'amJ)bell was killed in the vear 191!) on a Chi
cago Great \Vcstem crossing in Dubuque: ,,·hile employed hy 
A. Y. 1\IcDonald Com pany, aud in the pe rfo rma nce of his 
duties. T he decedent left a siste r as sole partia l d ependent, 
and se,·eral brothers and siste1-s as heirs at law. l'ompcusation 
due the dependent sister is agreed on at $1.21~. The ad
ministrator of deceased has filed a claim with the railroad 
company for damages. 

You then ask the following questions : 

(1) If the railroad eompany pays to settle, and out of tl1e 
amount so paid, the sa id sistet· r ceeives say $600, can the com
pensation company m ake good its rontention tJ1at it should pav 
the sister no compensation at all ? 

(2) If total compensation is paid, and settlement is then 
made with the railroad company, ra n th (' eomJWn!'ation com
pany successfully interYene in th(' estate prot·eNlin~s to re
cover back ( l st) all t hat it paid by wa.\r of rompPnsation, or 
(2nd) so much as would represent the difference between the 
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amount of compensation paid, and the interest of $GOO as heir 
at law in the amount of settlement paid by the railroad com
pany? 

The law applicable to a proper detennination of your two ques
tions will be found i n section 2477 -m6, supplement to the code, 
1913, whicl1 reads as follows: 

"\Vherc an employe coming under the p rovision s of this net 
receives an injury for which compensat ion is payable under 
this act and whic·h injury was caused undct· t:ircumstanccs 
creating a l egal liability in some person other than the em
ploye!', to pay damages in respect thereof: 

"(a ) Pt·or.culi.ngs aga.inst both parties. The employe or 
benefieiary may take proceedin~s both against that pet·so~ to 
reto,·er damages and against the employer f lH' compeusat10n , 
hut the amount of the compensation to which he is entitled 
un d er this act shall be reduced by the amount of damages re
coYcred. 

"(b) l ndemn·ity-S1t.brogation. If the employe or benefi
('iary in such r-ase recovers compensation undr r this act, the 
employer by whom the compensation was paid or t.he party .who 
has be<>n r alled upon to pay the compensation, shall be entttled 
1o indemnity from the person so liable to pay clama::res as afore
sa id, and shall be subrogated to the rights of the employe to 
rccoycr therefor.'' 

}, rom a reading of the foregoing section it is clear that your first 
question sl1ould he answered in the negative. If t he d t'penclent sis
ter only l'e<'eiw•d $f100 as her portion· of the dnma~es recovered 
against the railroad company on account of the death of her de
c·('asc<l brother, and it was determu1ed that sh e should receive $1,212 
as t•otnpcnsat.ion Ullder the compensation al't, then she would be 
('11 ti tied to the di.ffct·ence between $600 and $1 ,21 ~ or $612. 

..:\ s to YOU !' sc<'onc1 question the law clcHI'ly providt>s that the em
ployer is. mct·ely sub rogated to the rights of the employe and in this 
c·asc, tl1ercfor(', it is clear that if the employer pays the total amotmt 
of c•ompcnsation, to ·wi t, $1 ,212, but the in terest of t.he dependent 
siste;>r in t he reeowl'y against the railroad company amonnts only 
to $600 t hen the extent to which the employer may rc<:ovel' from 
t he rail~·oad cpmpany would be limited to t he amou11t paid by the 
railroad company to the d ependent sistet·, to-wit., $600. 

Vt. R. C. KENDRICK, .A .~S i$tant Attorney G cne·ral. 
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n EW.-\ nn TO w 1 now 

In casA of death o[ employe, lea\'ing wife and children, the wife is 
entitled to all the compensatio n. 

January 20, 1919. 
lion . A. n. Funic. Imlu:-;1 rial C'omm issioner. 

Dear S ir: J ha,·e ynut· lt'tter of I he l :~th inst. requesting an 
opinion from this dC'pal'lmt•nt as to wht'lht'r or not the compensa
tion due because ol' the dt•atlt of a husln11td and fathet· may legally be 
divided bet\Ycen the sm\'iv ingo spouse and the children of the de

ceased. 

It !'ccms to me that our le~islutnr(' has eleal'ly expt·esscd itself 
in that respect. 

Subdi,·ision 4 of parn::mtph C., SC'I't ion 3+77-ml6, supplement to 
the code, 1913, declares: 

"If tlte derensed emplo~·C' lenws depet11lent. survi,·ingo spouse, 
the full <'ompensation shall he paid to sueh spouse : hut if the 
dependent stu·vivinl! spous<' dies hrfore pa~·mcnt is made in 
full, the bahmeC' rrmaining- shall he 11aicl to the pet·son or 
persons ,rholl~· cleprnflettt. if any. share and share alike. If 
thrre !)(' 110 person or persons whol l~· (leprnclrnt. then pay
ment shall hC' made to partial depelHlents.'' 

It is evident that bnt one <'onstnH'tion ean he ~iYen to the fore
goinl! statutory pro,;sion, and 1hat is, the erttirC' rompensation mu.<~t 
be paid to the wife of a deceased workmnn. hut in the ewnt the 
workman Iea\'eS no wifr, bllt depC'nclrnt t1Ji ldre11 . ('IS oeAnrd in sub
division 4 of paral!raph (', seetion ~-177-ml fl. supra, then thr eom
pensation due must be paid sneh depen(lPnt ch ildren , share and 

..Rll.ll. -.:r .nlilm 

The foregoing- ronelusion is fnrthC:'r strrn~theneo from the fact 
that snbdiYision 4, supra, further provides that in the event of the 
death of the st1rviving spouse before payment to her hns been made 
in full, then any balanre remaining shall he paid to those persons 
wholly clependct1t, shat·e and share alike, whiC'l1 in the given ease 
would be the dependent children of the dereased. 

I am, therefore, of the opinion that the f'Otnpensation payable on 
account of the ac<'idental death of a wOI'kman mtclPr thr compensa
tion laws of this state, cannot he cliyided between the surviving 
spouse and the children of the deceased, but the ('ntire eompensa
tion must be paid. to the surviving spouse; and this, regal'ClleS6 of 
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whether the settlement is in the form of a lwup stuu ot· weekly pay
ment. 

W. R. C. KENDRICK, Assistant Attorney Gem·ral. 

E XPF.RT WIT:\'ESS FEES 

Physicians appearing as witnesses before the commissioner are not 
entitled to $ 4 per day expert fees. 

.January 20, l!)l!J. 
Ron. A. R . Funk, I ndu!';trial Commissionet·. 

Deat· Sit·: I have your letter of the 14th inst, in which you ask 
for an opinion 8!' to whether or not physicians te!Stifying as wit
nC!':!'CS befm·e the board of arbitmtion or commil'>sioner, arc entitled 
to folll' dollars per day as expert witness fees. 

Th e onl,v fee allowed a witness in any tt·ihunal is that fee pro
vid ed fot· b? statute. Section 2477-mZ4, supplement to the code, 
Hll!l, p1·ovides: 

"The fees for attending as a witness before the indust rial 
cornm issfonet· shall be one dollar and fifty crnt!' per diem; for 
atteJHling before an arbitration committee, one dollar per 
diem." 

Unl<•ss the legislature has made additional pro,·ision than that 
jnst quoted, it is apparent that a physician would not he entitled 
to anr greater fee than provided for in sc1~tion 2477 -m24 aforesaid. 
B v reference to section 4661 of t he code yon will find that the 
le~islatut·c has made additional pt·ovision, for it is declm·ed therein 
that: 

"• • • witnpsses in anv court of record, except in the 
pol ice rom·ts, sha 11 receive· fot· earh day's attendanee one dol
lar and twenty-five cents • • • \Vitnessrs ealled to t.est.i fy 
only to ~lll opini011 fotmded on sprcial study • • • • !Shall 
rec·~iYe adclitiom!l rompensation. to he fixed b;r the rourt • • • 
hut SU(·h adc'litional comprnsation shall not CXC<'ed fom dol
lars per day while so employed. • • •" 

But it will be observed that the statutory provision just quoted 
appl iPs 0111,v to a p t·oet>edin::r or trial in a I'Olll't of record, atHl would 
not he HYailahle in any other tribunal. Even in a court of record, 
in order to et1ti tle a party to fees as an expert, it mnst appear that 
the wi tness is tllllecl as an expert anu to testify to an opinion on 
his sper·ial sfn(ly Ull(l experience. It has been so held in Snyder v. 
Iou·a Cily, 40 I owa, 646, and the doctrine announeed in the Snyder 
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tase \\'as followed by .J utlge Deeme1· ill his \\'ork on Pleading and 
Pradit·e, Yol. 1, srdion -!GG. 

In the Rnytler c·ast', supra, the n •ason why a witnes_., is not 
entitlt•<l to r:qwrt frt•s unless tn llcd as such is forcibly stated in 
the follo"·inl! lang-uage: 

'
1 But it dors not affirmati\'(•l,v a ppear that these witnesses 

were c·alle<l bet·uusc 1 he,\· wHc ph,\·sit:ians, and for the purpose 
of testifying to an opiuion fonndecl 011 th eir special study and 
ex pcri t'nrc as pltysit·ictns. For oug-ht that is shown they were 
rnllc•d simpl,\· bel'Hilsl' they happened to know facts respecting 
whieh any one would be com}wtcnt to testify. The law allows 
no ext1·a C'OIU JWnsat ion for sneh testimony." 

I n any CYcnt, nnder the present la\\', the extra fees allowed an 
expert \\'itJJess applies only to a prol'ccding in a rourt of record 
and it is mr opin ion that a physician would not be entitled to ~ 
fee of four dollars per day as a witness in a h earing, either before 
an arbit ration committe!' or bcforr you as eommissioner. 

I would suggest, however, that this defect in the workmen's 
compensation statute be called to the attention of the present 
legislature. 

W. R. C. KENDRICK, Ass·isfant Attot·ney General. 

OPINIONS RELATING TO PHARMACY 
COMMISSION 

PH-1\R~fACY COI\IMISSIOX HAS NO At.' THORITY OVER S.o\LE OF 
CEHTAIN STOCK FOODS 

It is not necessary thnt a person be a registered pharmacist in order 
to compou nd or sell at retail stock remedies containing poisons. The 
regulating of the sale of stock foods and remedies is under the juris
diction of the dairy and food commissioner. The law does not con
template that the commissioners of pharmacy should deal with the 
sale of stock remedies whose sale is licensed by the dairy and food 
commissioner. 

J nne 12, 1919. 
Hon. D. E. Haddcu, Commissioner of Pharmacy, State H ouse. 

Dear Sir: vVe have your letter of June 4th, in which you state: 
1 

• Under sec:tions 2588 and 2503 of the code, we would like 
an opinion upon the fo llowing points: 

'' Cau anyone not being a registe1·ed pharmacist of this 
state, compound ot· sell at r eta il stock rc111edies consisting of 
such drugs as nu.x vomica (a poi!-lon) incorporated with other 
ingredients; also worm expellers consisti11g of calomel, santo
nine 01· malefem. Said stock remedies being put up in 100 
pouud and sma ller packages and sold by· sale.:;men who travel 
from place to place." 

Section 2588 of the supplement of 1913, to ·which you refer, pro- · 
vi des in part as follows: 

''No person not a registered phal'llw.t ist shall C'.onduct the 
husiness of selling at retai l, compounding Ol' dispensing drugs, 
medicines or poisons, or chemicals for medil'inal usc, or com
pomlding or dil:ipCnsing physicians prescriptions as a phar
macist noL' allow anyone who is 110t a registered pharmacist 
to so sell, colllpountl or dispense sueh drugs, medicines, poi
sons or chemicals, o1· physicians' presc1·iptions. • • • No one 
shall be prohibited hy the pro\·isions of this chapter, relati ng 
to the p1·actiee of pharmacy, from sel ling illsecticidcs or fungi
<: ides eow;isting of hellebore, Paris green, etc. • • •'' 

Se<·tion 2593, to which you refer, provides in part as follows: 

• 
1 No person shall sell at retail any poisons enumerated in 

the followi11g scltcdnlc, to wit: .Acids • • • n nx: Yomica, etc. 
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• • • , rithout affixing to the bottle • • • contaiuiJ1g the 
poison , a Jahel b(•aring th e name of t he article and the word 
poison d istilll.~tly shown, with the name UJld place of business 
of 1 he registered pharmacist [rom whom the at·ticle was ob
taim•d • • • ; provided l1owen~ r, that 110thing herein con-
1ainr d shall be t:onstruE'd to pt' rmit o t· authorize the sale of 
any of the poiso11s lwr·cin m1mrd where t he sale thereof is 
othrrwise prohi bited or regu lated by law. • • . , 

Section ~5!)4 provides that any itinerant vend or of 

"any <lrug, 110strum, ointment, or appliance of any kind for 
the trcatm~n t of any d isease or injury, and a ll those who by 
any uwthod puulidy profess to t reat or cu re tlisease, injury or 
deformi ty, shall pay to the tr·easur·er of the com mission of 
Jthanuaey au aunu al fee of one hundretl d ollars . '' 

At first reading it may appE'ar that no one would be entitled 
to sell at r etail any stock food tontainin g any of the poisons 
enumerated in section 25U3, supplement of HJ1:3, without having 
a pharmacist 's penn it, but wh en the foregoing chapter with refer

ence to the practice of phannacy is read in connect ion with section 
5077-aS, supp lement of 1!H3, we find that there is an apparent 

conflict. 'rite section lust above mentioned has r efer ence to the 
jurisdiction of t he tlairy food commissioner over con centrated 
commercial foodstuffs, which term includes not only mixed meals 
and feeds, but also 

"COlldimcntal ~;tock foods, pat.rntetl proprietary dr trade
m;u·krd stoek or J1oult ry fE'e<ls da imed to p ossess medicinal 
or nutriti,·e properti es, or both; and all other materials 
intended fot· feeding to domestic animals, but it shall not 
in c· Jude hay, straw, whole seeds, etc. • • • '' 

The remedies mentioned in the sample advertising matter you 
enclose with your request for an opinion discloses that the stock 
remedies arc wi t hin the d efinition of con cen trated commercial 
foodstuffs, as defb1ed by our statute, and bein g such, it is neces
sary fot· t he p roprietors thereof to secure a permit from the 
dairy and food commiss ion er to sell aliCl offer fot· sale their reme
dies within th is s tate. The law furthe 1· requires them to submit 
a sample of their product to that officer fo r inspection and analysis. 
That the state, in the exercise of its police power, has authorit y 
to regulate and otherwise control the sale of stock foods and stock 
remedies, has been definitely settled n ot onlv bv the cou rts of this 
state, but by the supreme cour t of the Un.itecl States. 
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Sta?Ulard Stock Pood Co. v. Wt'ig1r t, 225 U S. 5-!0. 

Taking the chapter of the code with reference to the pract icc 
of pharmae::r in its entirety, an d section 5077-aS of t he s upplement 
of 1913 and the sections following, relating to the authority of the 
dairy and food commissioner over the sale of stot:k foods we can 
reach no other conclusion t han that the c·hapter with :efer~nce. 
to the pract iee of pharmacy was not intrnded to coYer the sale 
of concentrated commercial f eeding stuffs, or of stoc·k remedies 
under the jurisdiction of the dairy and food commissioner. 

We find that sect ion 2593, supra recognizes that there may 
be other regulations other than those contained in the chapter 
relating to the practice of pharmaey, prohibitin g or regulating 
the sale of poisons, for we find t he following: 

"Provided, however, that nothing herein contained shall 
be construed to permit or authm·ize the sale of any poisons 
herein named where the sale thereof is otherwise prohibited or 
regulated by law. " 

Tn t he case you present we find that there are other r rgnlat.ions 
c•nYrring the sale of the poison mentioned, namE'ly, section 5077-aS, 
snppl rment of 1913, relating to t he sale of stock remrdies and 

collrentratcd commercial feeding stuffs. 

'Ve arc theref ore of the opinion that it is not necessary that 
one he a rer;ristered pha rmacist of this state in order to compound 

. ( II' sell at rrtail stock remedies containing such drugs as nu.x 
VCim ir a , wh£>n the sale of such stoc-k remedies is matlc under the 
j)Crmit of the dairy and food comm iss ionet· . 

B. J . POWE RS, Assistant Attorney General. 

r\l"THOHITY OF PHAUM,\ CY C:OMMIASTON 

The pharmacy eommission has no authority to inspect drug stocks 
of physicians or hospitals kept by them to be compounded or dis
pensed. and has no authority to exact a fee from persons clcllnquent 
in renewing their certificate to practice pharmacy. 

,Jul y ~5, 191!) . 

Mr. H. E. Eaton, 
Seet·E' tary Commiss ion of Pharmacy . 

Dear Si r: 
W e haYe your letter of July 12, 1919, in which you ask the 

opinion of this department upon the following: 

" T his department would like to know if undet· seetion 
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-l!l!l!}-a:1;! and rntlnwin:.r :-;p,·tions rr•l(ll.ing- to th(' manufatture 
01• sal(• nl' dn 1!!,.. . ]lpin:.r ndtdto•ratt•d or lll isiJI·antletl, they haYe 
t ht• ri: . .'ld to ittsJH'I'! phy,.i<·ian·s nlfil't'S, state and private 
hospitals \\'ltl'l'l' drtt)!S and mt•dit•im•s are compounded ot· d is
JWnsed? 

".\ lso, if lllt d rt· srd io11 ~:lt~fl - cl as ametHl('cl by the 38th 
Ornrral .\s!-:c•tuht~- twptirin:.r that tht> 'annual renewal fee 
of $:2.00 S IL\ LL BE P .\ fD on or hrfore the 22d day of 
Man·h," thP t·ommiss iott of phnrnuwy has the authorit~r to 
rule that aftt•r :\fat'<·h ~:2d, a d(•linqurnt fee of *1.00 shall 
he a(hlrd to this r rne\\·al fer of $2.00 ? 

"'\Ve ft•rl from o1:r past ('XJWrirtH'<' a great many do ttot 
pay this f<'e until in i\fa,\· . • Tm.H' a11cl .Jnl~~ · and some eve_n 
mnc·h latrt·, that it nr,\· mnc·h lllterfer<'s wtth thP systematic 
ehe1·kin!! in our offit·e filrs. and some s1wh nt>nalty would be 
aeerptahle to the rerristered p harma<• ist. rather· titan to drop 
their Jll!mes from thr list of 1·r~istcretl pharmaciMs." 

Tt is our opinion that scr tion 4flfl!1-a32, supplement to the code, 
191:-l, and sPd ions following to allCl indndin~ 4!H)fl-a3!1 do not 
l!'ive ~·cnt anth01·ity to in~prr·t physil'ian 's offkt>s, state and private 
hospitals where drugs or medit·ines arr c·om pounued or di spl"nsed. 

As to ~·otll' srr'OJHl inCJuiry, srrtion ~SS!l-h, snpplemPnt to the 
eoclr, Hl13, as ametH]('(} h.\' ehaptcr !15, ads of the 38th General 
Assembly, pt·o\·idps for thr payment of an annnal l'('newal fee 
for r rnrwnl eertifiratrs on ot· hrfore thc ~2< 1 day of March. The 
onl~- Pffect of the failm·r to pa~· this fee an d pt·oc•1uc a renewal 
t'ertificate is that thc c•ond net of the business of a pharmacist 
w ithout suc·h rem·"·al becomes a misdemranor. There is no 
authority for the eomm iss ion to cha rg-<' anything as a delin
quent fee. 

SHELIW Ct LUSON, Assistant A itoniC!J Genera(. 

RIGHTS U'NDF.R ll'D'ER.-\~T VESDOR'S OF DRUG LICEl'\SE 

One who possesses an itinerant vendor's of drugs license is not 
entitled thereby to sell soap, baldng powder, spice and toilet articles 
as such articlP.s are not drugs. In order to sell such articles the ped
dler should secure a license under section 1347-a, supplement, 1913. 

1\fr. W . W. Comstoc·k, County Attorney, 
'West Union , Iowa. 

Dear Sir: 

August 13, 1919. 

W e have your letter of A ugust 12th, in which you reCJuest an 

opinion from this department upon the following proposition: 
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"There are several pat•ties in this county who hold an 
itineran t vendor's o~ drugs liceusc and who daim that they 
are entitled to sell bakiug powdct·, soap, spices and toilet 
arth:les under th is lieense, tuldcr the l>l'u\·isiuns of sectiou 
13-:1:7-a, ~upplemellt of l H13. Will you advise me whether 
their contention is correct ?'' 

Section 250-f, su pplement of 1!)1~, pt·oyides iu part as follows: 

'' Alty itinet·a nt vender of any drug, nostrum, or applian ce 
of any kind for the treatment of auy disease or iujury , and 
all thusc who by any method publtcly profes.<; to treat or 
curc clisc•asl's, iujury or de[ormit.y, shall pay to the tt·easurcr 
of the commission or pharmacy an annual fee of one hundred 
dollars, upon the receipt of which the secretary. of the 
com mission shall issue a license for one year from 1ts date. . . ., 

Section 4!.H)9-aH3, supplement of 1913, defin es the term "drug" 
111 the followin g language: 

''The term 'drug,' as used in this act, shall include all 
medicines and preparations recognized in lhe United States 
pharma~;opoeia or national formulary fo r internal or external 
use, and any substance or mixture of substances intcn?ed to be 
used for the cut·e, m itigation or prevention of dtsease of 
either man or othet· animals , or for the destruction of para
sites.'' 

Baking powder, ordinary soap, spices and toilet articles a re 
not used for the treatment of any disease or injury, nor are they 
inrludcd within the definition of a drng as given by statute, nor 
does the United States pharmacopoeia or national formulary re9-
ognize such articles as drugs. It should be understood, however, 
that medicated soap would come 'vithin the classincation of a 

drug . 

I t is therefore the opinion of this department that the parties 
to whom you refer are not entitled to sell the a r t icles met.ltioned 
under an itinerant vendor's of drugs license, a nd ~hat 1f tl~ey 
intend to c11gage in t he business of selling such arttcles outstde 

· · d t · f your countv they should <·f the inrorporated c1t1es an 0" ns o "' 
('omplv with seetion 1347-a, supplement of 1913. 

· B. J. PowERs, A ssistant Attorney General. 



OPINIONS RELATING TO STATE FIRE MARSHAL 

l 'SE OF COXTI.XGEXT l •TXD 

Athlit tonal assistants may be employed by the head of a department 
and paid from the contingent fund of such department without tbe 
consent of the committee on retrenchment and reform. 

Augu))t 13, 191~. 
Mr. ,J. A. Tracy, ::5tate Fire 1\Iarshal, State H ouse. 

Dear l::;ir: We arc iureceipt o£ your letter of July 24th in which 

you state: 
1 'l would respectfully r eq uest your official opinion on the 

cunstrul' tion of the law, scetion 2-:ltit)-1, chapter 7-a, of the state 
fire marsltal law, code supplement., 1913, of l owa. 

1
' Sec:tio11 UG8-l says among other things, 'the said fire mar

shal 111ar tottlruct such other expense as may be necessary in 
the pt-rfm·nulltl'C of his official duties, pro\·idill~ the expenses of 
the ofl'i<·e shall not exceed the sum of thirt(;en thousand five 
hundred dollars annually . ' 

''lt has bern the j!eneral practice heretofore that when the 
office was so crowded with work that the regular cler·k could 
not attend to all of the derical work an extra clerk would be 
hiretl until the \\'Ot·k was caught up. Dnring the vacation 
period of the r·egular clerk extra he! p would be provided to 
carry on the work. During the period the annual report is 
being made up cxtt·a help is absolutely nccessat·y. 'l'his bas been 
taken care of out of our annual appropriation cxt:cpt on two 
ot· three oceasions, when we were compelled to ask the retrench
ment and rcfot·m com mi ttee for an additional allowance, which 
was granted out of the funds appropriated £or that purpose. 

"Section 1, chapter 272, acts 38th General Assemhly, among 
othrr thing-s says 'the nnmber of employes and provision for 
comprnsn tion thercfot· for the various offic·cs and departments, 
fUCCfil 1d1l'l'(' othcrll'ise provided by law, sha ll Jtot exceed the 
numhrr hrr·ein nam<'d, and the compPm;atioll to each per 
amnnn, aud for such employment shall be the amounts as 
hereinafter fixed.' 

"You will notice on lines 317 to 322, inclusive, of the same 
chapter the number of employes is set out to~ctltrt· with salary 
allowed. 

"Section 33 of chapter 273 sets out the C'Outingcnt fund 
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allowed at $2,000.00 fur the lwo Years leaviu.-. tbe following 
questions for your official opiuiou ~ ' o 

" 1. Can the state fire marshal w1der the fire marshal 
law hire additional help in caxc of sickness or vat·ation of the 
regular clerk without applying to the retrenchment and reform 
committee for pet·mission to do so f 

"2. Can the state fire marshal hire additional help to 
assist in makiug up the annual rrpot·t without applying to 
the retr·enchmen t a11d refonn committee for permi sion to 
do so, providing the total expense of the fire marshal's office 
does not exceed the appropriation and conting{•nt fund 
allowance? 

"3. \Vhat items of expense must the contingent fund be 
used for?" 

Section 2468-b, supplement to the code, l !H3, p rovides as 
follows: 

" 'l'he state fire marshal iR lrct·eby empowered to appoint 
a deputy fire mat·shal to assist him in his work, and with the 
approval of the executive council may appoint and fix the 
compensation of such additional deputies, clerks and assistants 
as may be nccel-isary to properly and efficiently conduct the 
affiairs of his office." 

Section 2468-d, supplement to the code, 1913, provides: 

"With the approval of the executive council the state fire 
marshal may, in addition to the pro\·isions of r.ection 2, appoint 
any person, or pet·sous, as state inspectors, or inspectors, who 
may be known to him to be competent and skilled in the 
inspeetiou of buildings and their contents." 

Section 2468-e to section 2468-k, supplement to code, 1913, 
enumerates the duties of the state fire marshal, among which are 
the un't'sti~ation of the causes of fit·es, the r·ecord of fires in the 
state, takiug testimony under oath as to the cause of fires, inspec
tioll of buildings where fires have O<:l'urred, examination of 
buildings as to whethet· they arc lia ble to fire Ot' other·wisc, and the 
supervision of fil-e drills i11 pub lic schools. 

ScdioJt 2468-1, supplement to the code, 1913, fixes the salary 
of t ire fire mat·shal at $2,!300.00 and of the deputy at $1,800.00, 
and c-ontains the following provision : 

"This said fire marshal, his deputies and assistants shall 
he entitled to their actual and ncc·C'ssat·y tt·aveling, hotel and 
other expenses while away from. the city of Des Moines on 
busilless of the office; and the satd fire marshal may contract 
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s neh other C':>:pt•ttsPs as may Ia' tH'I'('ssa ry in the perfot·mance 
of his ofli,·ial tin ties, hut 1 ht• total amount. to IJc expended 
i\ •r all. Jll t rpn~c's, itwludiu:,! salarit•s, I'OiliJH.•nsation, fe<'s and 
ex penst•s, exeept t h<' oflit:c ex pt•nscs p ro\·ided in sed ion 1 hereof, 
sha 11 not ext·recl the sum of t h i rteC'n thousand fiYe lttmdred 
dollm·s annually. " 

Section ::! -Hi~-p, snpp!t>uH•nt to the t•ocl e, 191:3, Ullllnally appro
priates tit <.• sum of *1:~,:>00.00 fo r the purpose of maintaining t he 
department of the state tire mat·shal, paying all expenscl5 thereof. 

Chapter 272, ads of the 38th Gem•ral Asse mbly, se1·t ion 1, lines 

1 to li, JH'o,·ides: 

"l"util July 1, 1!1:21, th e Jtumhcr of em ployes and provi
sion for l'Ontpensatiou therefor , for the variou~o; officrs aliCl 
depn r tm<>nts of the state at the scat of govcmmf'nt, except 
where otherwise p t'OYicled by law, shall not exceed the num ber 
h<'t·ein named, and the compettsat ion to l'ach }ll'l' annum and 
fm· suth employment shall be t he amounts as hrl'ci nafter 
fixed . " 

A nd fot· the offiee of state !h-e marshal provides: 

"One fire comm issioner shnll receive salary of $2,500.00. 

'' Ouc deputy, salat·y 110t to execed $:2,000 00. 

"'l'wo assistat1t deputies, eat:h at a sa la ry not to exceed 
$1,600.00. 

''One stenographer and clerk at a salary from $1,080.00 
to $1,300.00." 

Section 1 fu r ther proYides. lines 417 to 437, as follow!'! : 

' ' Ko additional help shall be employed by the head of any 
department, and no additional pay shall be granted or author
ized to any of the employes p rovided for in this act without 
first haYing received the approval of the c•orumittce 011 retrench
rnent and reform. The employes and extra help provided for 
t h e various offices and the ad<litional compen:o;ation for service 
prov ided in this resol ution shall at all times be subjeet to 
r eduction, l imitation or other disposit ion by tll.C commit tee 
on retrenchment and r eform, w hencHH' such C'ommittce shall 
fi ttd that the n umber of employes and the amount of addi
tional help and compensation fo t· the purpose namecl in this 
resolution should be reduced, eliminatf'd or f'han~?rd f rom onQ 
office to another and an order made by said committee, and 
a copy thereof filed with the depar tment whose emp loyes or 
hel p or compensation for hel p shall he rN!Iwed or (·hanged 
an d fil ed with the a uditor of state shall be snffi<·irnt to prevent 
f ur ther expenditur e f or such employes, help or service. T he 
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n•trc•JH·hml'nt awl rl'l'orm •·omm ittcc in maki1w an order fur
nis ltill:,! any tlet·intl assist alli'C or expcndin~ ~tny mom•y for 
any othe r· state puq>osc ltl'rein proYicir<l for shall enter the 
~;Hne in its renwds, fiiC'tl in the office of thr s;'l' t'<'tary of state, 
and fi le a copy of said ordet· with the drpar1BH'nt affected, 
and with t he auditor· of state. • • ., 

RPdion 3:~. c-haptl'r 273, acts of the 38th 0l'nl'ral Ass(•mhly, 
approprjates the ::-tun ot' $:!.000.00 fot· t he offi('e of the state fire 
tuarshal as a eontingent fnnJ fot· the period enclin~ June 30, 1!)21. 

I think it is apparent from rcatl ing the statutps ahoYe quoted 
that th e l<'~islatnrl' did not intend that the employes of the office 
of the state fire ma1·shal should he limitetl to tho1-;e ennm<'ratcd in 
<'hnpter 27:2, ads of the 38th Oenrt·al .Assrmbly. T he net just 
rcfctTed to cloes not, in express term~, repeal other provisions of 
th e Pnclc relntiYc to the office of the state fire mat·shal, and as t he 
law do<'s not faYor repeals by implication , it should not be con
stntl'll as a rcpea 1 1111 less its provisions arc i rreeoneil a hie w ith 
the otiH· r st<ltutc•s pertainin~? to t he office of the state fi re marshal , 
but rather such a eonstrnttion should be gi\'Cn as will harmonize 
a ll statutes upon the subject. 

Of (·omse, the salaries fixed hy t he act of the 38th General 
Assembl.'· for the officers and em ployes therei n enumerated cannot 
he rhanl!ed by you. Bnt as shown by the ~tatutes heretofore 
quotNl it is pt·oyi<Jed that yon may, wit h tile approYal of t he 
cxrc·u 1 i \·e <:ounf·i I, appoint addition a 1 tlepu ties, clel'l's and assist
ants <llld inspecfMs in order to properly and efficiently cond uct 
the affa irs of your offi(·e ml(l for the purpose of paying these 
cxpt"nses and othet· exp<'nses whit·h it is net:essary for you to 
iwur, an appro)wiation of $13,SOO.OO is made. 

n.v f'haptl'r ~7:1 , arts of the 38th Gene ra l Assembly, ab ove 
qnotC'cl, you a rc g-iYen in add ition to this annual appropriation , 
th(• sum of !f:2,000.00 as n contin!!C'nt fund. No provision is made 
in the statute as to the purpose or· pnrposcs for wh ich a cont ingen t 
fund mav be nsC'd. hnt the denomination of the fund as a con
ting-<'lt t fund indic·atcs that it is to be used fo1· the p ayment of 
rxprn sl's not ortlinal'ily met in the eonduct of your office and not 

alttit·ipated by the le%!islatmc. 

Jn Yi<'w of thest- stat11trs, it is my j udgment t hat yon m ay 
<"mplo~·. with t h e approval of the executive council , adcl itional 
clepnti(·~ , clerks, assistants and inspectors without t he consent of 
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the t·onun ittcc• fill n•treu,·hnwnt aud reform so lt1ng as the entire 
ex JH'llS<' of yonr ofli,·r does not <'Xl'<'<' ll $1 :l500.00, and that for 
mtrxpretr<l <'X(Wnscs <·nns<'tl l•y makiug np your annual report 
and <'ansrcl In- sil'l\lh'"s o1· \'aent ion of your rr~ulnr IH'Ip o1· caused 
IH· an un ust.tnl amount of httsiltt'ss wh it·h cannot be officially 

attc1tdrcl to h,,. your· n•gttlar fon·r, you may rmploy addi tional 

help tcmporaril.'· and pay thet·efo1· from thr <·ontinf!ent fund , and 
may pay from said fund su,·h othrr unexpet'trd expenses as may 
arise. 

I thittk thc lu·o,·ision in tha pte r ~7:2, acts of the 3 th General 
Assrmbly, r rlat itt g to the l'mployment of additional held with 
th e approYal of the tommittl.'e on r rt renl'hment an d r e form in 

no mam1er· limits your· 1·i~ltt to use funds a lre:1dy app r·opl'iatc<l. 
for ~'0 11 1' office, hut is llll'l'<'ly a limitation upon your right to hire 
additionnl hclp whil'h mnst he 11aid for hom some source other 
t han from monrys approp ria!Nl to the usc of your department 
for that pui'J)()S<.'. Tn otht>r words, whrt·e it becom es apparrnt th at 
your appropriation is not snffkirnt to hit·e and pay the help 
rrquired, then yon nH1~· mnkr app lil·ation to the ret r·r n chmcnt and 
refonn committee and that committrr may giYe additional help 

or additional pay and onlrr tltl' same paid out of the app1·opriation 
of $-tO,OOO.OO ~i\'Cll to the rnmmittrc on rctnmchmrnt and reform 
by chaptct· 273, ac·ts of the 3 ~th Grneral Assembly. T he pt·o· 
,·isions just refrned to limiting the ri:rht to hire help a1·c in my 
judgmrnt to hr constrnNI in sul'lt a manner a;; to pt·ohihit the 
hiring of help or the paymrnt of ~alarirs hr,,·o11<l thr appropriat ions 
made for the \'arious dcparhnrnts so that <"laims will not he aris. 
ing against the state for se1Ti(•es rendrrcd for wlti<·h 110 appropri 
ation had been made in ach-ance by the le!!islattll'e. Tu other words, 
t he object of the ad rcfcncu to is to safegnan.l the state of Iowa 
again st claims for sen·iccs renclcred departments of the state which 
cannot be paid from some appropriation made hy the General 
A ssembly t o such depat·tmcnt. 

SlJEr,ny Cn.LJSON, .lt ssi:slant Attorn ey General. 

OPINIONS RELATING TO HIGHWAY 
COMMISSION 

l'SE OF TOW XSHIP R O.\ D Fl'XDS 

Township road funds or a township In one county cannot be used 
to impro,·e a township road lying wholly within a township in an 
adjoining county. 

December 3, 1919. 
State Highway C'omm ission, Ames, I o\\'a. 

Dea r Sir: We lta,·c y our lcttcl' of NoYrmbt·r 28th in which 
you state : 

" ' Ve would apprrciate a ruling fl'om you1· department on, 
the followin~ proposi tion: 

"Nm·th fr·om the town of Rtratford, in Hamilton county, 
a township road is rstahlishr<l on the ·webster-Ham ilton 
county linc. On arconnt of topogntphi,·al comlitions, the road 
as at ·present tra,·elrd !irs nlmost wholly with in the townships 
on the H amilton count\• sidc of the line. Near·ly a ll of the 
traffic \\'hich this road Cal'l' ics. howen'r. ori::rinatcs in 'V ebster 
rountv ina!'m u<·h as this road is considrrably used by people 
]i,·ini r1ot·th and west of Rtratfonl, in W t' bster <'Olmty, and 
who have th is t own of Stratfonl as theil' tt·ading point. 

' 'The eounty rn~incrr of Hamilton ronnty has been req uested 
to make an est imate as to what it would cost to put this road 
in satisfadorv rondition for travel. Upon inn•sti::ration it is 
fotmd thflt. t'IH• t'OlHI roulrl he more <·heaply improYed if it 
\l'rrc moYE.'U still furt h<'r rast into H ami lton COlmty and made 
to follow a natu1·nl ravinr. Tn this wny ~-;ome wry steep f!ra tlcs 
on the J'Oad <'ould be el iminutcd. · 

"Wonld it he possible for the townships on the Webster 
side of the li ne t o pat·ti<'ipatr in thr cost of this improvement? 
lf so, what is th e pt·opcr meth od or handling this work ~" 

\Ye have maclc au examination or Lite statute!> with reference 
to township roads, hut we fai l to fin<l anything w hich would 
authorize townships in '\Vcbster coun ty to use funds to i m pt·ove 
a road wholly within townsh ips in H amilton cotut!y. Express 
provision has bren made permitting boards of supervisors in 
adjoining conn! ics to jointly agree on a distr ict fo r tbe hard 
surfacing of roads in the following cascs: 

16 
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''1. \Vhen a primary mad ~n l•:-.tantially pat·allcls a coun ty 
houn<lan· aml ts nut mon• than OIIL' mill• hom su~h boundary 
line, or· 

"·> \\'11('11 a p1·imary road approac·hl·~ a rounty boundary line 
at s11eh a n an.!!lr that tit<• hard :';ud;win~ li<•J'l'tuHl(' t' of such 
road will rrasonahl~· 11rc·rssihtte a <listrid with a substantial 
part tltereuf in differe nt counties, or 

'' 3. \\'h en a priiiHII'~- I'Ciil(l l'OilSt itut<'S a COmmon UOUndary 
line bC'l,n•rn difl't•rent eoun tirs." 

~rrtion :Jii, l'haptrt· ~:n. ads of the 38th General ARsemhly. 

\Y e have hecn unable to find any :<ul'11 )1I'OYision with reference 
tc' township roatls. Tn fad, s('etion 5:!, l'lwptt•r :!37, ad:;; of the 
:18th (l pncra l .\ssrmhly, I)I'OYidcs in part 1ltat if a township road 

sou;.dtt to h<' improYecl is on a t01rnship lin e that an ag1·eement 
shall he exe<·ut.ed h~· hot h to1m sh ips and olle-hal f of that portion 
of thr t•ost payablC' from township funds shall he horne hy such 
lcn\'llship. 

Thr imi'H'OY<'ment coutemplnt ecl in your l<'tter i~ not on a com
mon boundary lin!.' hrlwren two townships, and until the lr~islature 

sees fit to anthm·ize fnncls IJelon~in~ to a tmmship in one county 
to be expell(lcd in the improwme11t of a road wholly within a toW11-
ship in an adjo i nin~ ('011111,,·, we know of Jtn pro,·i.sion which 
wonlcl \YUJTallt stwh an <>xprncl iturr. The ~C'net·al rul e is t hat 
funds dC'rin•cl from the lny of a tax ar0 to lw 0xpendccl withi11 
the diRtl·id thus taxrd. In thr (•nsc prcsrntrd in ~·onr inquiry 
this rule would not be obscrn·cl. and the fuuds would ])(' exp<'nded 
in a tom1ship OYer" whiPh nPith<'I' the township ti'IIStrcs in \Vehste1· 
<'Otmt~· nor the hoard of sUJH' I'\·isors of \Vl•bster ('Otmty would have 
any fnrth e1· jurisdietion. 

B . . J. Powt:n:-: . .tl ssisfant A ffon1r!J Grneral. 

REP:\ IRIXG IU'R-\L ROl'1'F.S 

There is no authority in our statutes autboriziug the collection by 
the Un ited States against the county of a claim for increased com
pensation paid rural mail carriers for increased distance traveled on 
account of repairing tbe county roads. 

De(·ember 5, 1!:119. 
I owa State Hi~hway Commission, Ames. Jo\\·a. 

Gentlemen: In yonr letter of tl11• 18th ult. you ask the opinion 
of this department upon the following: 
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. "On aecoUJ~t of coustt·uc;tiou w01·k i 11 pmgrl'SS on l'C'ltain 
l11gh.ways, wluch. a1·e a part of rural mail routes, the mail 
canJer .has b~en foJ'N' d to tnwel a gt'Nttet· tlistuw.:e than would 
be re~1t11red f?l' th~ regular route. The post oHil'e ch•partment 
has filed a btll wt~h tile couJtty for additional compensation 
to .the rural cantct· on accoum of tl tis inueascd distance 
wlm:h t he catTier· has bren forced to travel. 

" I s t he cotmty respo11sible for a <:!aim of this ki11d and if 
so, from what fund should payment be made when the road 
tmde r con:strudion is a pt·imat·y ro<H.l. ·' 

It is the wtderstauding of this dcpal'tment that compensation 
of rural mail caJTiet·s is measured to some exteut by the mileage. 
So if, beeause of repai r of roads, the ca t'l'i et· is rcquircu to travel 
a greater distance than under normal conditions, he wunJd prob
ably be entitled to iJtereased compensation because of tl te ~.rt·eatcr 
distance tJ·avcled. But we do uot lw ow of any provisioll of our 
owu statutes, uor of the revised statutes of the Unit.ccl Btates, liOL' 

any rule or regulation of the post office department that would 
authorize the collec·tion of a elaim again!->t the county fo1· such 
increased compensation . 

W. R. C. KENDRICK, Assistant Atlonwy General. 

STONE Qt!.<\RRY 

iloard of control cannot t ransfer title to a quarry to Highway Com
mission. 

December 8, 19ln. 
.Mr. F. R. Wllite, Ch ief Engi.n eer, 

State Highway Commission, Ames, Iowa. 
Drar S ir: In your letter of the 3tl iust. yon state in substance 

as f oll ows : 

1 'Several years a~o the board of C'onti'Ol purt:hased a farm 
in the north east cot·ncr of Lyon county on which was located 
a qllarry eontaining a very higl1 quality of stone for road 
pu1·poses. That it is yom· understanding that it was planned 
to opet·ate this quany with prisoners, but that the p.lan fell 
th1·ough. 

'
1 That t he 38th General Assembly passC'd a bill authorizing 

thf' exerutive eouucil to dispose of this real estatC', except that 
the qnarry site and roads leading thereto arc reserved. 

' 'That there will apparently be a serious shortage of mate
rial in this state for the hm·d surfacing of roads, aud that. it 
had occurred to the stat~ highway commission tbat since the 
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board of. c·ontrol dol's 110t c'fllllempla tc opcnin~ this quarry 
that it mi:,!ht be possihlc 1 o han 1 he sau1c trausfen·ed to th~ 
state hig-lma;; c·ommission fo r 1 he purpose uf producing t·oad 
materials there from. 

•' 'l'hat yon ha\'c takl' ll t.hr mattl' r up wit.h the executive 
eomH·il ami boa rd of l'Oillrol, aud that they are willing to 
turn the quarry oYer to the state highway eommissiuu if they 
haYe authority to tlo so." 

You therefore ask fr(Jm this drpartmcnt. an opi11ion upon the 

following: 

"\Ye arc \\Titin~ to ask you 1· opinion as to whethet· there 
is lrgal authority for the huartl of ('Ontrol or the state execu
ti\'e colln(·il to transfer title to this quarry to the state high
way commission.'' 

In a11swer tht•rcto this drpartmrnt has to say that the executive 
counci l, the hna rcl of eon trol and the state highway commission 
are creatnrcs of statute, and possc!'s ouly those powers which have 
l>een expressly confen't'd by the legislatnre, and sue h as are 

neeessarily ineident to those conferred.· It is q u itc evident from 
your letter that the title to this real estate is in the ::.tate of Iowa. 
Neither the exceuti\·e council, the boarJ of control, nor the state 
highway commission, would haYc the powl'r to take and hold title 

to real estate for the state unless exp ressly conft•J-rcd. 

It is impraeticable within the limits of this vpinion to set out 
the ditTerent pro\'isions of statute with referenee tn these different 
bodies, but an examination of the ads t reating them, and aets 
amendatory thc·reto, will disclose that they have no powc·r to take 
title to real estate for the state, unless expi·es.'-ly authorized to 

do so. 

The act of the 38th Ge11cral Assemllly to whit:h you refer is 
doubtlcs..-; ehapter 17, which authoriz('s th C' CXI!cutiYc eow1cil to 

sell the land ''except that portion thcrl'ot whereon the quarry site 
and roadway ot· roadways thereto are located." Undet· this p ro
vision it is c:lcar that the executive eOU IH.:il has the powet· to sell this 
real estate, exc('pt that pot·tion l'('Sen·cd, but until the sale is 
made the title re>mains in the stat!'. And evc•n if the other 
portion were sold, that rescr\'ed for qumTy site and roadways 
still remains in the state, and the e:(ecuti\·e counl'il is not given 
authority to convey title thereto. 

So far as this department is advis('d t!J('re ~~ nn pro\'ision of 
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stat_ute authorizing the state highway l'Onun iss!o11 to cn:.ru~e in 
busmess, and thet·cfore it would IHl\'e no powc1· to opet'ille this 
quarTy unless authorized to do so by the l('gislaturc. H 1na\· be 
that when the lalld was acquired it wus eontemplat ed that· the 
quarry should be worked with pri::.oners, und jJet·haps the board 
of control might have had the power to work the qual'l'y with 
prisoners, but without express authority it eould not transfer its 
rig hts to some other arm of the state. 

It is therefore the opinion of t his department that your inquiry 
must be answered in the negative. 

H. H . CARTER, Assistant Attomey General. . 

CITY Oil. TOWN CAN XOT B E INCLt :DED IS DrPRO\'El\IENT DIS· 
THJCT OF S~:COXD1\RY UO.-\D S\'ST.l<~;\1 

The board or supervisors have no aulho1·!ty to include a city or town 
within the limits of a special assessment district for Improvement of 
roads In the secondary road system. 

January 26, 1!)20. 
lowa State Highway Commission, Ames, Iowa. 

Gentlemen : Your request for the opinion of this depat· tment 
on the following question }Jas been referred to me foL' attention: 

"\Ve would appreciate a ruling- f1·om your dcpa1·tment as 
to 'rhether or. not property l~;ing within the COI'pot·ate limit:;;. 
of a town or City can he inc.:ludcd withi n t he limits of a special 
assessment dist1·ict established fo1· the purpose of rrraveli..ng or 
oiling roads included in the secondary road syste;;;." 

The power to establish, maintain and control the streets hirrh-' ., 
ways, avenues aucl a lleys in cities and im·orporatcd towns is vested 
in th e city and town council, and the funds ncl'eSsat·y fo1· these 
purposes, except as specifically otherwise provided, is cler·ivetl fr·om 
assessments leYied against tltc p r·operty of such cities and towns. 
'f hc same power is vested in t he bout·tl of supervisors, in conjunc
tion \\·ith the township ti·ustees in (•crtain cases, as to all other 
roads and highways witltin the c·Otlllty, an<l the funds ne~:essary 
for I hr purpose, except as to cei'tain specified funds, is derived 
from taxes levied upo11 the prO)H.•rty in t he county situated outside 
the corpo1·ate limits of mu nicipalities. 

Th e board of supervisors, C'Xc-ept as otherwise pr·oyidcd by statute, 
haYe 110 Yoiee in the construetiou, maintenance or supervision 
of stt·l'ets and hi~hways lyin~ within thr corporate limits of 
municipalities, and, therefore, we must looh: for S[)CC:ific authot·ity 
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t·onfetTed upon th e board tu l'stahlish a ~pcc ial assesl)meu t district 
t·outprisiug a t·ity ur tuwn , or mty part thereof. 

( ' hapter :!:37, ads 1>1' t he :ll:ith liPill'l'al .\sscmhly, section 1, states 
that it is the iutPnlion of the chapter to divide the highways of 

t he state, and etw h cou nty, in to wha t is termed "primary ' ' and 
· ·scc·ondary ' ' sys tt•tw>, and to p ru\'ide for the substuutial and 
<lu rable impt·o,·emeu t of the prima ry roads of a cotm ty ft·om 
f\•d(' t'ai aid fuml s, motor Yeh il'IC t·e:.r istration fe€·s and proceeds 
of as:;c:-;sllH'Jl ts on beuelitcd real propet·ty, <llld to permit the 
di\'l'rsion of other t•xi:-;ting highway f uuds to the construction, 

impt'uYcment Uttd maintelltlll\'e of the sctondary system of roads. 

:::icttion 3 cl iYides the h ighways nf the s tate i11 to two systems, 
thC' '· prinw ry t·oad system'· and the • 'set·ondary road system.'' 

'l'he fi rst C'm braces t.ho:-;e muiH ma rkl'd roads, 110~ i ncludiug roads 
1cilhin citirs, whidt connct-t all com1ty seat towns and dties and 
main marl, et centers Hlld whieh Ita\'(' alrC'ady been designated 
u nder sectiolt ~ . chapter 249 of the ut:ts of the ~tith General 

Assembly . 

'rhe S(.'{'ondary r oad system inclmlcs all roads n ot embrat:ed in 

the primary system or ·u:ilhin the limits of cities and towns, and it 
is prodded that tiJey shall co11tinuc to l><.' c lassed as at pt·csent, 
as county road or towush ip road, as the case may be. 

It is expre:-:sly sta ted i11 section 1 of the ad that "no division 
established by the board of supcr\'isors shall emb race r oads or 
streets within a city, " and section 8 furthe r JWOYides that " no 
distr ict establ ished by the board of superYisors shall embrace real 
estate within a eity." In conuecti on tltere\\ith , howc\·er, it is 
stated "that no proceedings for an improvement which embraces 
a r oad or street of a town shall be effet:ted by the fact that subse
quent to the C!'ltablishment of the district, and before the comple
tion of the impt·o,·cmC'nt, such town becomes a c ity by change in 
populat ion . ' ' 

It is true that express authority is not hereby conferrC'd upon 
the board of supervisors to include property erniJral'ed within the 
corporate limits of a town, in an improvemen t di!it.rict, and yet 
it may fu it·ly be infened that sueh was the legislatiYe jntent . 
HoweYer, it must not be ovel'lookcd that the sta t ute in this 
connection is dealing with the pt·imMy and not the secondary 
road system. 

OPI NIONS RELATI NG TO H1GHWAY CO:\Il\'IISS ION 247 

s ('l'tinn a:; pr·ovid es that: 

"'l'ht• boan~ of snprt·,·isor·s shall nut tlrai n . g nult• or h:ll'li 
Stll'f~··e any htgh \\'a~· wit hin the li111its of l'iti t·s. Dt'<linin" ancl 
g-r·~rdmg on tit~ pritHat·y systrm with in to \\·ns shall he do~e hy 
:-i<lld tow!t at lis own expcnsP. T lte hoard of s upervisors is 
he reby I.!IH'n piC'nary jUI'il-ididion to hal'll surfad', within any 
to'.'·11, nny road ot· st reet which is a l:Ontinua tion of the 
pnmary road system of the county.'' 

Scc·tion 37 provides that: 

~' Whrnenr mry puhl ie highway that is a part of the 
Pl't!nat·~~ road syS;~cm is lut·ated along thr curpora te limits of 
a c: tty, .tt may be rmJWO\'ed by hard stu·f;win:.r hy the hna rtl of 
supervtl'iOI'S as part of the primary system u nder· this al't. 
In stwh . <'US(• one-half of s uch ha rd suda<' ing- a lun g such C!H'· 
porate I me shall he paid by sucil city." 

HNe, again , it is the primary and not tho secondary road system 
involved. 

Section 4G is as follows : 

''The se<"ondary r oad system sltall c•mbt·ac·e the following 
<>lasses of roads : (1) Com1 ty •·oa<ls \\'lt: c• h now <'Xist of 
r et·o rd. or wh ith mny hereaftet· exist of l'eenrd h\' addit ions 
from the tfJ\mship roads, exclus iYe of all roads of tltr pr·imat·y 
road system. aJHl ( ~ ) towns hip roads. whil'!r shall embrac·c all 
otlt e t· roacls not. iuelnded with in l'it.iPs and towns. 'rhc conuty 
r oad ('a:-;h fund, under the jurisd idion of the board of snpel·
visors, an<l tl1e township road fumls. 1111der tlw jurisclietion 
of the to,mship trusters. a re hereby wholly detlil'ated and 
pleclged after ,July J. 1 !120, to the county and township roads, 
r cspccti\'ely, as provided by law." 

SePtion 47 proYides, at length and in detail, fot· the establish
ment of r oad d ist ri<·ts, uucl<'l· the spr·ondary system, hut is entirely 
silen t on th e question of whether sur h assessm('n t dist1·icts may 
include a city or town, or any por t ion ther <•of. Rubsr.quent 
sec·tions arc de,·oted to th is patticular syst('m, h ut they shed no 
1 ight on the question submitted. 

As before stated, th e power to establish, construct aud maintain, 
as well as the supervis ion an d control of all street!-i, avenue, l'Oads 
and hi~hways in citirs and incorpot·atcd towns, is vested in the 
ci ty o t· town council, as th e case may be, and. t hf'r·rfot·e, the 
determination of the qu~:"stion pres('ntcd may impai r· or affect sm·h 
power. 
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'rlw uutlturi1,\ l•J ,.,,uJ,Ji,h ,, .. . ,.lUI ;, ... .., •. , .. w•·ul tli:-.lri.-1...: ft~r th e 

iuq•rtt\"I•HH•ul .. r l'toHd' uaul l.i:.:llway ... ' '· It~ ch~> ··h;qH··•· rt•ft•rn·ll 
"'· ,.,,llf~.,.,.,.,J 111'"" th•· I+•UI'd •• r '111'*'1'\'h"''· o_nul. t1w1·•·f .. ,.,., il 1lu· 
Jtll\\'f•l' l'Xi'1'i IU t•,lut•Ji,Ja ,q,•JI tfi,td•·t', fm• lh' t'IIII:-.II'Ut•tiuH ur 

jlllpro\'t•nwut uf 1lw I'CJWI, t•uruJII' ''":: tluo 'l't'flluLiry .. y ... tl'lll. which 
iiii'IU•I••'" ··ity ur lu\\11, 11 ... hnlll•l ilJtp••ar i11 ... ui•l t·lwpt•·r ••r P)~. 
wlwl''' iu 1h1• ... tti111tt·, 1••·•·•ui11H ~ tu lit•· pu\q~,., :;u,J tlut:'-'' u{ the 
hhunl. M~· allt·utl~tu lllh uul ln't'l1 ,.,aJI!·tl It•. IU•r h.t\\' I h<···n uhle 
th Hutl uu.' .. Jutntt· •'(•llr,•n·iu:! .... ,,.,, fh•W•·r •u· unlhorily upon th<' 
ltuartl or 'lll~···,·j,,, ...... UIHI I Hill ....... ,.r .. n·. nf tht• hpiuihll that 

JH"f•ll<'rt.v l~·iu:: \\tlllllt th•• •·•trptJt':ll'' li111ils hf :1 t•ily ur tuwu tannot 
lw iru-lm),., l \\ilhiu H 'l''"'·iul u, ... , ... ..,mc·ut tli ... u·i1·t t,fH1•i.shf'<1 f,Jr the 
JHII'Itc•"'i' uf iiiiJ)ntviuJ.! ruutl' i•wh11l1•d iu t1w SC."Cttmlary road 

sy ... h•m. 

lt t:l'.\111 OF S rHE\1".\I, KS \\ 1111"11 .\Ill•: ,\ I'.\ liT OF .\ IIIIUJGE 

SN'IIim 1 !i~7·"' tlt the Hl l :i HUI•Jd{ltUt•ntal BUPl•l em~nt makt"S h the 
ducy of the hnnrd or BUJH.'r' hmrR w k•'l'JI iu r <'tlatr slclowa lks which are: 
allilt'hCtl to nn•l rorm o llurl ot u bridge 111 cities o r B<:-contl c lass. 

FdH·1uu·y 2, 19:!0. 

(own Htntt• ll i;.:hwn,\' ('tun • ni~"'iun. Anu·s, lowu. 
Ct·ull~nwu: Wt• lou,·r• ·'"""'. ,.,.,l'u·~l ftw tho opinion o f this 

ll('lmrhut' ll l ou t lw r.,llnwin J,t 'I'H'~tinll: 

··:-.;f",·t jC)II t r•27.,!oo.~, ~11P1•h•nwutul ~up}J it•uwnt. t :J13, charges 
1he 1""'"1~ uf snJ•t·•·,·i'"'''" with the duly to •·o11slruct and 
mni111nin ull hridg-t.•l\ mut IH'I'IIHIUl'Ut •·ttl\'C'&'L"> thl'nughout the 
t'\lllll'·''· 

"A tpu•sti"H hn~ ''hill(\ up C'lH\Ct·n•iu~ t1H.' rcpai a·in~ of side· 
walks UM'•I fm· fnot trnOh· hnh·. hut whi<·h urc hrat·kctcd to 
!hi' ~itl•• uf llw hrioll(<' sl rU<·tnre· Jli"OII!·•·. 'fh!>:·C sidewalks were 
(JI•i~.:inully buill h~· lhi' ........ ,.,. in )!)04, but the ri'puirs or the 
shli•w11lk si1w~ thnl Iiili<' haw bern mude and paid for by 
the dty. 

'· 'fhis hriJI::~ i• i(wnt<><l insitli' n( a <·ih· of !hi' S<""Ond class. 
The 'lll<"liun now nri"-'' u• tn \\hethcr" nr not the duty of 
1 he l11>ur.t 10 <·o•"tnwl and maintain thr brid:::e extends to 
the '"lewulk.~ or only to the madw11l· portion o( the bridn-e 
ilself. · o 

:·"·e. will nppr;oeiate nn opinion from your department on 
tlus JlOIIIt." 

:--.t••·1i"u l~·~'i·~"" •• I' 1111 1''1-·, .. qppl•·llll'lltal '"l'l'1t'Hh·ut. It• "hh·h 
~·pu l't t't·r. Jtll t\ltlt• .. ill p;il'l .... r .. llu\, .. ; 

''Tiu• d111~ In ••~tll,lt'IH t :111•1 lt1.1intaiu all hrith.~, .... llh1 I''''" 
111illt '111 t•llh••t'h l it!" •II:!IUHII tlit• ''U111tl)' b, hnpo,t .. t•,) lll't•ll t)H' 

ht .. JI'tl uf ""111'''1'\ l~tl"'. · 

\r,. +In uut uwl.'l'l;m•l llml th\ ... f!I'H\'i .. iuu appl h• ... lo l·ri~lt:"l'' 

iu t•it j,., uf I h•· lit'1 d ........ 1111r lu lll'itl~, .... in •·iti~ t~f tlw M'•·uthl 

\'Ia'' ha,·iuJ! .1 J• .. l•ulutlull .. r tht> tlu•u...;md ur o\·t·r. aud \\hi.·h 

nrt• fl'll\t•t" ..... r r,~ a ''~"~'·1111 l\\0 htn:tlr···l r,., .• fir nn•n· iu \\itlth 
frutn ~Lurt· litH' I" ,t, .. ,.,. lint•. _\ ... itlt• l'rum 111(.,.(' t•Xt·.-pliutt', h,,,, .. 

f'\l'r. '"' lltuh•l'"'l wei 1llut it upplit•,; In all ullu-1· pt'rw;uwnt hri•l:!t'S 
in t)h' I'OIWiy. 

Jt HJifWUn. rl'HIII ,\ltlll' :O.Itltt•tUt'HI that th.: hrld~\.· i11 111U-,.,Iinn. 

itwlwliu:.! tlu· ~i+lt•\\nlk-< .. llhwlwt l tiH"r•·l••. was •·•·i;.drmlly t·ou~trm·h•ll 
hy thP httur·tl .. r l'oiiJh't'\'i ... m· ..... lml th;lt tlw city hu:i :--inn• "kt• pl the 
~idt•wu'k:-. ill l'i ')U1i1·. 

\\';• tin nut think t hai 11,.. uu•J•t' l":wl l lt:1l thr <·i l\· I"" "''en fit 
to IH'fll• 1ht• ~ltlt•\\a1k, in l't•pait· imlu•St':-o auy ohlig-~ttiun 11pou il 
Ill ilu '"· 'l'lw <lillY tu ;·uu~l nwl mul n·p11ir nil hrid;!i'S is hrnad 
lliWUJ.(h, I ll tiuk fH t·m···•· I hc1 sit li•\\'al k!-. wltil·h ar£• c.1tbw ln•cl tu and 
hf'NHIH' H JIU1'1 t iH•n•ut'. 'l'ht·,v Ill'•' fur the pu r pnst• ul' •·di••,·iu~ t rallit.• 
111Ht11 lJIC' (' t 11l lt •t' 0 1' main rmul purt ol' t ht· lu-itlge, as w~·ll ill-\ to 
mukl• it ,..;ar(.l I'(U' fuu1 pa~~l'll)..! f•t':-; 1" 11·a vca~c·. :uul while' it. 111i~ht 

lw I J'll<• llw1 ~li~.dll t't•JHt i l':i •·mllc..l IJ,. IIH\I'f' 4·nn\"I'Hiru1ly JIIUdP by 
thl' c· it,\· HHtluu·it i•-:.:. ,\'+'1 it i'< no1 nhli:.wlory up•m t lwtll I'Ou tu du~ 
mul it i~ the· d lll ,\' ur l la· I'IJU III~ lu kpt•p lhr l'oitl(•\\'aJl.-s whi<·h arc 
o put·l uf t iH• lwitl:.w iu l't•puia· j11 ... t a ... unwh us I he brid~t· it .;clf. 

tl. \\'.~.\Sill :-.to•, .t\s.,1·.~fr,nl Allorm y (Jrnrrnl. 

Fl"SIIS OP I 'O~OIISSIOS 

\\' h en the ('Ommluton bas charg('t.l to ma.inlt"~nance. fund oxpenaes 
thnl mhthl. l'rGI1Crly hU\C boon cbarGt"tl to tho federal aid f'n~locerlng 
tuud lhc Cormt-r fund n1a)' be rehnbursN by transferring thereto, 
from the lattrr fund. a turn e<aual lo the amount repre~nted hy tho 
charcea tbul made.. 

June 2, I !)20. 
~lr. F. 1!. Whil~. C"hirr En:;!in••er, 

IH\"r8 Statf• ll i~hway ('nmmi~ion. Ames. (owa. 
Deor Sir: Ynur rl'<tllr't for lh<• opinion or thi.' ~~~~~arlment on 

the followin:t qur,tin'" ha> lx'Cn •·er~rred to me for attention. 
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You state : 

"a. ( 'an the eost of cn:.dnccrin ~ work in connection with 
the ~:onstnH:tion of federal aiel projpcts be charged to the 
fcJcral aid engiJlN'ring ftmu 1 

"b. C'nn the commission 's maintenance fund be reimbursed 
from the federal aid l'nginrcring fund for the amounts which 
lun·e hrrctc)fnrc Ul'('IJ expctHlt•tl in handling the construc
tion euginL·cr ing iu t'Onnection with federal aid projects 'I" 

Sct:t ion 4~ of c·hapter 237, al'ts of the 38th General Assembly, 
JH·ovidcs as follows: 

'' 'I'he felleral aid enginee ring fund rreated by chapter 249, 
laws of t he :nth General AsscmlJly, shall be continued, and 
t.h t> trcasu ret· of state is hereby dircdeJ aunually to transfer 
to sudt fuud f rom the fuJI(ls dcriYed from yeur to yeal' under 
the a(•t r rgnlat01·.v of motor vehieles. an amount equal to the 
estimatE'd costs of plans and speL·ificatiollS fot· the cutTent year, 
as c•ertified by th(' highway l'ommission. Sai<l fnnd shall be 
used for cnginccri ng wod:: < otmec·ted with federa 1 aiel road 
proje('tS and paid out only on itemized vouchers approved 
by the hig-hway commiSiiion aud audited by the state board 
of audit.'' · 

Section 4;) of the chapter provides for creating a fmtd for the 
maintenance of t he highway commissiou, whi t·h <.:Hn l1e usN] for no 
other purpose. It is gelleral in its terms and may be used for any 
purpose properly connectC'cl with the maintenlllll'<' of the highway 
commission. 

The fund provided by tbe section quoted catt be used ouly for 
engineering work ill• conneetion with f<'clc ral aid road projects, 
aud when the general maint enance fund has bcf'ome depleted by 
the usc of part thereof in defrayin~ expE'nses pla·inly coutemplated 
by and whith might propel'ly han• LH:'Cll <•hanged to and paid from 
the former fund, there can be no ilie:::-ality or impropriety in 
tt·ansfeJTing to and reimbursing the gPneral maintenance £u11d 
to the extent and amount represented hy tht• paymPnt of bills for 
strictly engineering work in connection with federal aid road 
projects. 

J. \V. SANDUSKY, Assi.~trmt Attorney Ocne1·al. 

OPINIONS RELATING TO HIGHWAY COMMISSION 251 

OO.NTRACTR WITH FOREIGN CORPORATIONS 

Contract for road improvement entered Into with foreig n corpora
tions are valid even though such corporations have railed to obtain a 
permit to transact business In Iowa. 

Jtme 15, 1920. 
. Mr. C. Coykendall, Engineer, 

I owa State Highway Commiss ion, Ames, I owa. 
Dear Sir: Your letter of recent date addressed to the attorney 

general has heen referred to me for attention. 

You state: 

"Our attention has bce11 called to the statutes r elative to 
t.lte registration of foreign corporations rl<'s i rons of trans
a<"ting business i n this state. C011tracts for road work have 
hP.cn awarded to corporations who have taken nut their articles 
of incorporation in other states.'' 

You then ask: 

"Will yon pl(•ase advise us whethet· it will be necessary for 
t.hesP. c·orporations from outside thE' statc to rcl!ister witb the 
sec:retarv of state before tltrir contracts for work in this state 
become ·binding and valid~" 

"Also please achise us as to the prOJ)(>r rourse of pt·ocedurc 
in the case of contracts entered illto mHl approYed by the 
state highway commission with suc·h outside <~orporations who 
haYe later registered under the laws of this state.'' 

Sec·tion 1636 of the code provides : 

"1'\o person or persons acting as a corporation shall be J)er
mitted to srt up the want of a ]('g-al organization m; a defense 
to an ar-tion ag-ainst tlteru as a c·ot·pm·ation. nor shall any 
pNson suE'cl on a ront ract made.> with such an acting <'nrpora-
1ion. or suPcl for· an injury to its propE'rty. or a wrong done 
to its intrt·csts, he permittE'd to set up a want of stwh lcgal 
org-ania?.tion in his defense." 

SPC'tion 1637 of the supplE'ment to the rorle, 1!11:1, requires all 
foreig-n corporations to obtain a permit from the secretm·y of state 
of t.hr state of Iowa before saicl rOl'J'HII'ations shall be authori7.cd 
to transact any businPss in this state. 

In construing section 1637 of the supplement to the code. 1 fll :1, 
togethet· ·w ith sertion 1636 of the code. the snprPmr court of Iowa, 
as. well as the United States distrid <·omt. ltas held that l•<m
traets enterecl into hy foreign corpomt ions with persons in this 
state are valid and enforcible e\·en though such cor·por·ations have 
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not oht a i11 rd u Jll'l'lllit fr om lht• St'l'l'l'tary of state, as re4uired in 

scl'lion l!i:r;, :wpl'll. 

SJlinnry r· . .ll ilfl'r, 11-+ I owa, :!10. 
Juwrt t.illuotl (!olcl .ll ini11g ('o. L' fl. S. F. & 0. Co., 146 

F t'd., -t:n. 
'fh rrrforr, it is th(• opi nio11 o f th is d t'partmc nt that the contracts 

rcft'I'I'Nl to in ~·ou 1· kttrr arl' \'rll ill a nd bindin~ so fur as r elating 
to 1 hr qurst iou of w lwtht'l· or not the forei~n corporation with 
with t h t' ton t rad. has IH'rn rntrl't'll into has obtained a pennit 

from thC' src·t't' hii'Y of s late to t nmsat·t business in the state of 

Iowa. 

Ilowe\'C'I', wr would Slll!I!C'st that hrrcaftC' r yon he careful and 
e:x e(' ute rmtlrads only with torporat.ions authorized to transact 
businesl' in Towu. I would further sug-gr•st that you request t he 

fot·C' il!n l'Ol'JWI'ntiom; with whom eontrads have been entered into 
to at onte ohtain the Jl <•c·essat·y prrmit. 

W. R C. K E:-.o'DiliCK, Ass~sfant Attorney General. 

l\IF.THOn OF :\ ~SESSI~G FOR JMPRO\'E!\IE~T 

~nder the 11rovisions or sect ion lS of chapter 237 acts of 38tb 
General Assembly, n tax levy exceeding four per cent or the fair market 
value of carh t ract of land cannot lawfully be made. The tracts cannot be 
assessed (' II massr· but must be asse~sed individually, 

State H :l!hway 
Gentlemen: 

s tate: 

.July 2!l, 1!)20. 
Commission, .Ame., Iowa. 
W e ha,·c your lettrr of ,Ju ly l !lth in wh ich you 

'' '~\ c ur·c usi1ng- yt,or vTitr!wtt o'i cer'n,.'u t ~w<.lt=.uw, til. *..lztC 
primary road Jaw whit h relate to the fb:in~ of spePial assess
ments. Sections H , lf), 1 G and 17 of r haptr r· ~37 , aet s of the 
38th Grneral A ssrmhly. outline the m annr1· in whit'lt s pel· ial 
assessments for hard s urfar ing- shall he d C'te rrninrd. Srction 
J 8 of saicl art prcn-ides that ' no r·ral estatC', ltnclt>r m1y 
rit·cumstanc·('s, thon~th Pmhrac·ed witltin mot·c· titan our road 
as~('ssmrnt distrid, shall be spceia lly assel'sP(l fo r· thr o r ig'inal 
cost of ha rcl st11·faring' in an amount <'XC·eedmg'. in the ag-gre
l!ate. 4 p('t' tent of the f a ir mal'l;:et \'a]n(' thC' rPof. Anv clefi
ciellt·~· in thr said 25 prr c·ent of the total rost, nrrmTin~ by 
reason of sa id 4 per rent limitation, shall ht' pa id f rom the 
eotmty 's a ll otmf'n t of th e primary road funcl . ' 

"W!!' wish to know whether or not this 4 pPr l'£'nt limitation 
applies indh·idnally to cad1 and eve ry tra<'t of land listNl for 
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a.ss~ss~cnt witl.•in the district or whethrr said 4 per crnt 
lnmtat10n appl1es to all lands within the as.o:;cssmrnt district 
considered as a wh ole. W c havr in mind a case where if 
certain lands arc a~sesscd thei r fai r proportion of the cost, 
the amounts so assessed will CX('!!'<'d 4 per <'<'nt of the fair 
valuation of the land, thP land brin"' almost worthless. It is 
po~sible that i f t he diffet't'JH:c bet~·cen 4 per tent of the 
fatr market val ue of this lan d and the portion of the cost 
as.c;essahle to suc h land were add<'d to the assessm ent s on other 
lands within the road distrit·t thnt the total assrssment would 
not excrrd 4 prr cent of the fair market value of all lands 
within th e d istrict. " 

The supr·eme t·ou r't has not had occasion to pass upon the prop
osit ion presented in you t· iuqnit')'. However , a statute of some
what the same 11atUJ·r, ~ovrnlin:r public improvem<'nts in c ities 
ancl towns, has bern a part of our law for a number of years. We 
re fer to section 792-a, supplement, 1!) 1::1, which p1·ovicles as follows: 

"'Vhrn any city or tow1t <'O nnril or· board of pu blic works 
leYies any special assessment for auy public improvement 
ng-ainst auy lot or trad of lan d. s ut'h sprl'ial assrssment 
shall he in proportion to the spec·ial hencfits l'onferre<l upon 
th l' propPrty thereby ancl not in exC'ess of sth·h beu<'fits. Rueh 
a-.:-:rsc;mPnt shall not exc·rrd 2ri pr1· c·C'ntnm of thC' a t·tual \'alue 
of thr lot o r t t·act at thr t imr of l r"~·. aurl thr last preeeding 
nss<'""ment ro ll shall be takrn as pr·ima faric CYidcnr·e o f such 
\'ahtt'. · ' 

Tn <>onstrnin~ this and s im ilar st utntrs it hn;; been r<'peatrdly 
hrld that a<'ts of this natu re rclatin~ to spP<>ial assessmrnts abut
tin~ pt·opel·ty a re goenent lly ronstruccl in fa,·or of the owner of 
the p rop.-rty. 

Smith v. City, 106 Iowa, fi!)O; 
Rr.wson 1'. City of Des llfo inr.~. H!l Towa. 514, 517. 

Tu thr ('I)S(' of Shd.~mnn 1'. nnrlinolon, 127 To\\'a , !il13. the plain
till' ownPcl t h1·rc lots and all of them ad.ioi nrd 1'8l·h other. All 
impro\'ements \\'CI'C' on the c·.-ntrt· lot. 'fhr lots we1·e asscssNl for 
a spN·inl imp1·owmC'n t rn mn sse nn<l oh jN·I ion was nHHl<' to sueh 
assrssment on the ~round thnt t he J1I'OJWt' method would he t o 
asse!':s Ntt·h lot incliviclually. Upon appeal to thr snpr<•me c·otnt 
this eontrrttion was affirmed. 

The print' iple im·olwcl in thr mnttrr of imp0si111t tnxrs fm· a 
p ublic· imprO\'l'ment in n t ity is so similar to tha t wh ieh is involved 
in thr pt·oposition presruted b~· ~·on that wr ha,·e no hrsitation in 
stating that the as.~essment should be made upon each tract of 
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Ja11 d in a1•1·ordanc·t' with I hl' h!'nefits tlerived from such improve. 

101•11 t, hut in all t•as(•s limite1l to 4 per t•ent of the fair market 

,·alue thrrcof. Wt' do not helic\'C that it was the thought of the 
lq.dslallu·e t o provide that the limitation should be based on 4 
prr l't' ltt of the> fait· nliue of all land i11cluded within the assess
ment distrit·t. W e tltink thi~ limitation of 4 pet· <'ent was intended 

to apply to any as.ws:-.ment that might be made on any particular 

tnu:t of land. 
D. J. PowER:::, Assistant 11ttorncy General. 

U:'\IIT.-\TlO~ 0~ LEl'Y 

Chapter 1. title IV or the code. is the onl)' exception from the llml· 
tatlon Imposed under section 13R 4 of the code. prohibiting the levy 
of more than three mills in any one year to ta k e care of bonded In

debtedness. 

September 7, 1920. 
St.nte Jiig-hway Commi~!';ion, Ames, I owa. 

OentlC'men : Yom· lrtter of the 21st ult. addressed to the attorney 

J!C'Ilrt·al has hrt>n r<'fenetl to me for attention. 

You ask for a <'onstruction of sec·tion 1384 of the code of 1897, 
whic:h proddes: 

"The boarcl of snpen·isOJ'S shall not in any one year levy a 
tax of mot'<' than tln·r<' mills on the dollar for thP payment of 
an~· bonded indehtNln<:'ss or jnd:?mrnh; n•tHlcrrd therefor, 
ext·<'pt as pro,·id<'cl in rhapter 1. titlt' -! of the rode, unless 
the vnte authorizing the issnan<'e of the honds fixes a higher 
rate." 

Chapter 1. title 4 of tht> code. to wh it·h f'('(·tic.n 1 ::JR-! rE'fers, is 
the chapter dealing with the f111ttlin~ of the' t·ounty indebtedness. 
B onds issn<'Cl for any i111lehtC'c111rss authoriz<'cl under <·hapter 1 
8t'<' exemptrd from the limitation imposNl nndct· section 1384. 

I know of 110 othe1· ex<·ept.ion to said s('d ion. 
'\V. R. C. KENDRICK. Assistant A ttrwn.ry General. 

EXPF:NS~ OF BO.>\RD OP J\ PPORTIOXl\Uo-:~'1' 

The fees and expenses of boards of apportionment should be paid 
out of the primary road fund . 

Septemhcr 24, 1920. 
Iowa State Highway Commis.c:;ion, Ames, Iowa. 

Geu tlemen : Y onr request for the opinion of this tlepat·tment 
on the followi ng question has been referred to m e for attention: 
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'' R~ft>t-ring to section 1-!, <:haptt>J' ~:37, r.ds of the 3oth 
General Asst>mbly, you will note that provision is matle for 
the appointment of a board of apportionment of three resitlent 
freeholders of the c·ounty, which board shall apportion among 
a ll the prop<'rty within any road a ... sessmC'nt district, the 
amount to be as.c.;es.c:;ed a:tainst snch pt·operty because of the 
construction of such road. · 

"So far as we haYc heen able to rl<'termine the law makes 
no spedfie mention of lh<' numner· in whieh the mt>mbers of 
fiaid board of apportionment s hall be paid. or the ftmd from 
which paymt>nt shall be madE'. \Ve haY<' before us hills from 
Cert·o G01·do coun ty for the per diem and cxprnsrs of a hoard 
of apportioument appointed hy the boa1·d of supcn·isors of 
that county. 'l'h ese bills nrc dt·awll on the primat·y road 
fund. vYe wish your opinion' us to whcthct· the pet· tli(·m and 
expenses o.f th e boar·cl of apportionment for a ny road assess
ment distt-ict should be pAid from the fnnds for that district. 

"If the cost of said hoarcl of apportion ment is not payable 
ft·om the district funds, tht>n it would se<'m that such cost 
wonld be payable ft·om the county general fund. 

"We will be glad to haYc your opinion in this matt('r at 
as early date as possible. '' 

ThC' sel'tion rt'ferrcd to prO\'i(1es in part as follows: 

"A boarcl of apportionment of three residrnt ft·eeholdet·s 
of the roun ty shall be appointed hy the hoat•d of supel'\'iSors 
to apportion all spec·inl benefits to · n'nl estate within each 
d istt·id, but the l.tllnc board of appot·tionment may act for 
more than one distrit·t. • • • Each member of the board 
of appot·tionment shall he paid iu full for all scr\'ices at the 
rate of six dollars pC't' day of attual srr\'it•r, nnd t en cen ts 
pet· mile for eac•h mile Jtrc·rssarily tt'll\'<'lcd in the p erf ormam•e 
of his dntit>~, and bills therl.'for·e, duly swot·n to and itemizt>d, 
:;hall he ret urnt>d to the board of supel'\·isors with the report 
of the apportioncrs. '' 

!'\o pro\'ision is made in thiR section for paying Cot· the sct·viccs 
of thr board of apportionment, attcl it is a lso sil<'ut as t o the fund 
to whil'h sul'h <'Xpcnse should he t·luu·~<'ahle, hut it sltonlcl be bome 
in mintl th nt thP. improvem<'nt contt>mplated b~· the sedion is a 
part of the primary road systrm and that only 2!i pet· c·<'ut of the 
total cxprnse of sudt im pro\'C'mc>nt may he apport ion eel against 
th<' real estate l'lassifietl n1Hl valnrtl, tht> halanl'c thereof to be 
paid from the primary road fund. 

Ser·tion 4 pro,·ides: 

'' That the portion o£ said fund apportioued as a hove pro-
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YidNI is hcn:•hy ph'd~t·cl to th(' completion of . a id primary 
svstpm and i..; d••tlil'HINI hy the state to the county, to be 
,;sl'cl snh·h· fot· t ht~ paym<'nt of the cost of ~uch improvement 
or th e nwintt·mnu·c then'of. · · 

'fhr dutit'S uf t he hoard of apportionmt>nt arc eonfincd entirely 
to thr impt·on>tlll'll l of the primary road syst('lll, but they are not 

limih•cl to a partit·ulill' distril·t and may act for more than one 
imprO\' t'ment distri\'1 , aml I am therefo re of the opinion that the 
eosts and <·x pelts<' of :-;neh board should be eharged to and paid 

out of the lll'imary roatl fund. 
,J. \ Y. SA:-JDt'SKY, Assistant Attorney General. 

1\ XPKSSE O F DR :\IS ,\ GE Cl'L \"E HTS 

All expense Incident to grading and drainage of pr imary road system 
in 1ncoq,oratetl towns must be borne by said t owns, and the Cact that 
tbe work is tl onc by the board or supervisors does not relieve the 
town from any part of tbe expense. 

I owa ~tate Hi~hway Commission, Ames, I owa. 
Ge1ttlemcn: Your request for the opi1tiot1 of this d epa t·tment 

on t he follow ing question has been r eferred to me for attention. 

You state: 

•· If, in the improvrmrnt of an extension of the primnry r~ad 
within an ineorporatecl IO\nt, it is Jll'l·essm·y to t·onstrut'l s1de 
dikhes almt~ the road in order to impru\'e tlw :-;Hrl'at·e drain
age, who should pay for tbe cn tran~'e culverts rrcpli t·ed to 
provide J1l'OJ)et· in~res..,; and <'::rrrss to tlu:- pt'olwrty, and from 
what funds shonld sul'h paymrnt for :-;m·h <:nln•rts llll' madet" 

I u11c.le rstand fr·om your INter of explanation that the hoard of 
s u pet·Yisot·s of Polk county, ;wtin::r tuHler the provisions of section 
38 of rhaptet· 237, acts of the :38th Oenrral Assemhly, did the 
~rading and draining- on a portion of the primat·y roacl systentin 
t.he town of A n kt'ny which the town had rt'fus1·d to do. 

Section 3G of the c;hapter t·rferrcd to p r ovitlcs in part as follows: 

'"l'he ~radiwr and dt·aininrr of t iH• primary svstcm within 
towns shall he ~] OtiC hy SUd I ,.,town Ht its 0\\';l l'X pen~e . 'l'he 
hoard of supet·vixors is hereby l!iYen plt'twry jurisclit:tiot~ to 
hard surfare wit hin auy tom1 am· rmul m· strer1 whwh ts a 

. . f l . . 1 . f tl I • • • " contmuatton o t 1e pnmat·y roat s,vst<'m o 1c (•ouu y. 

Seetion 38 of the cltapter further provides: 

"In case auy town fails to do th<' ~ra<lilll! ami drainiug 
required •" he done in such town "'' the pt·ima.ry t·oads about 
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to be improved hereunder • • • the said commissiou sha II 
• have' power to assume charge of such grading (or) draining 

• • • aud pay for same from primary fund belonging to said 
county, and in such case the cost thereof shall be cer tified by 
said commission to the county tt·easurer, who shall reimbUJ-se 
the primary fund of the euunty by deducting the amount from 
the next succeeding appor·tiuuHtcHt of tax funds belonging 
to the general fund of suid town. 1 ' 

'fhe section first referred to makes it the d uty of towns to do 
the wot·k therein contemplated. Scttiun 38 coufers upon t he 
boa rd of Supervisors all neccssnr·y authority to do said wo1·k in 
case the town failed to do it. 'l'hcreforc, any and all expense in
em-red by the board of supervisot·s in the pel'formance o£ such, 
work muy and ~:;hou ld be tlcductcd f1·om the next succeeding ap
portionmen t of tax f untls UClOitgiJtg to said tOWll . 

It would be a strange doctrine, indeed, where the law 11laiuly 
en joins the p erforma11ce of a duty upon a muni<:ipal corporation, 
and f lll-ther provides that in t he event of t he failure of the cor
p oratiou to pel'form such duty, it might or should be pel'formed 
by tl.tc board of supcr\'isors of the county, that the delluquent 
or defaulting corporation should be relieved from any putt of 
the expense iueident to aJad at'ising from the proper performance 
of such duty by the uoard. I n other words: If the town of 
Ankeny had done the grading and dt·aining in question it surely 
could not have escaped the payment or the expense of furnishing 
all material, equipment and appliances necessa ry for the proper 
performance of the dut.y enjoined, hent'e the failure to perform 
such dutv cannot be rewarded hy relieving the town of any pat-t 
of the c~pcnse in cutTed iu making the improvement in question. 

J . W. SANOU:;KY, Assi:;la lll Attorney Gcncml. 

COUN T Y F.N(lJ~EF.R 

County e ngineer cannot take contracts !or road work In other 
cou nties. 

Octouet· 27, l!H9. 
Mr. J. II. Ames, Dritlge E ng-incc t·, A mes, Iowa. 

Dear Sit· : 
Your lettrr addt·PssNl to thl' tlf'partm<>nt o[ justil'e has been 

r <>fc l'l'ctl to rue fo r reply. 

You state: 

'·'file quest icm has come up as to whether a county engiueer 
17 
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nf tlliE' l'tll lllt ,. tllil\". whilt• Ill• is lwldin.-. sudt office, take con
t rads in his. ow11· IIHI II l' in uthrt· t·ou nties in the stllte.'' 

l Oll lh(•n Hsk: • 

' · " \• wnnltl lik<' to haw m1 op1111on from your depa rtment 
as to wht>t ht• r or not tht•rl' is ex p t·t·SS<'tl sta tutory p1·ohibitiou 
~o a connty rng-i nrt•r lll' ing- int er<•,;fl•d d irc•ct ly or indi rectly 
111 c·ontnll"ls for lai)..!"hway mH·k in othr1· cuuntit•s of the state. ;, 

\ \"t> are tt na hlr to Atul any !-i latutr c>xpressly pt·ohih iting the 
('O IIt ll~· t>ll:,!itll't' l' fl'llm lak in!! l't•il<l enntr·al'ts in othC' t' counties. 
SPt:tion L->:?7-l;t:;, supplt•turnt. of l!J l :l . pmYides t hat the comt ty 
<'ng-in<'<' r shnll not ht• in lt•t·c•str d in a ny con t1·ads fo r the im
p t'OYI'IIIPnt of ally l'oad <·o ming- ll tHkr t hr provisions of Chapte1• 
1 :? ~. ads of lht> :t)th <lc'llrl·a l Asst•mhl ~·. erea t ing- a system of 
c·ounty roall t•onstrul'l ion. 

·whi lt' t hc> ad appl it•s tn c·r t·tai n roads in en•ry cou nty of the 
stair, y<•l it was tuulouht<•tlly t ht• inl <'ll lion of t he legis lature to 
limi t th t• prol li l>i lioll of tht• I'Ollnl.'· rng-illl't'r to ro<ul con tr acts within 
the c·ou11ty for wllit·h ht• has h1't'll ap poinh•d eng-illcet·. 

S<'dion ] .::;~7-,;lG. suppll•mc·Ht of ] !) ] :3, J't>ads: 

'' 'flu' <'OUJIIY h<M rd of :-; uprr\'isors and t·hr eng-i neer arc 
ehan:rrd wit It th~ dut.'·. nJ' r <'JH.Iirin!! and dra~~ring' tiH' eounty 
road sysf('lll ns ts n•quti'Nl to kr1•p :-alii (' in JWoper condit ion, 
an d sha ll adopt snl·lt Jlll'tltods as 11rr ll<'t'l'"~an· to mai ntain 
l'Oit l inuousl.'·· in the• lwst t'Oitdit inn prat·l it·ah.le the cnti1·e 
mi leal!l' of this s.\"SII'Ill. ;\o liii' JIIhl'l' of th1• l 1i••h~\·a,· <'onnn is
sion. th<'i t• dt•put ic•s. o1· :l';sistauts. or an.'· otlu•1':' pPr~OII in the 
emplo~· of t he c·om.mi,;:-;ion, 110 1'111111.1.' · SIIJH'n·isur, to wnship 
~. r u;; tct> c·ount.'· <'ll g"ln<•cr. road supt'l'ltlh'tHknt o t· a ny person 
Ill thetr rmploy or oue holding- an nppoin tnH•ut wtdt' l' thi'm , 
slwll h !.'. rithc•1· dirt'l·l l.'· ot· irulin'dly, intc•n•sl<'d in any c•on
t.rart for t iH' c·oltslrttt•tion o r hui ltlin:.r of all.\' h ridl!t' o1· h;· idgc>l-1, 
<'nlv('l't or c· u.h·PI'Is nr ;nay irnpi'O\'<'IIII'IIt of a11y road 0 1• pa t·t:-; 
of 1·outl I'Oilllllg" Ulldrr the JH'(n·isiolls uf this ;H·t. ., 

llowl•n•r, thl' (f tH•stion of wht.·th<'r th e I'Ountr (•tJO•int•rr IIHiv tal<c . .... . 
l'llall eon t nu:ts in othPJ' eo until's nm hi' t•;tsih· •wttl<'d at t hr t ime 
hr is appointl•d by the lma n l of sllJH!n·isnr~. 

Se<:ti mt 1527-s3, supplemr nlal supp l(•n1 ent p rn\' ic ks : 

"Th(' hoard. of SIIJlt'l'\'i"~'·s of <•;wh c•ounty shall <'lnploy u 
('l)lll)lC'ff'llt f'lll!I IH'C'r t~ r ('llg'llll't'I'S for Slldt lt• JI•r! h of tilll(' not 

1
. r- , 

('X<·t•N 111 g- on<' yen r, un <l ilt such <·OIII fll'llsa t ioll . to hr pa id 
out of t.hc county f unds, as may he fixe1l lty tht• hoan] of 
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~u pervisors. Said en:?i ll !'<'l' or en~i iH'<'I·s shull work under 
the dirrct ion and inst n ll'tiom; of tht' hoanl of su JH' rvism·s in 
the pcrfomwnce of the dnti!.'s ht>l'!.'inaft<•t· p1·m·idt>d. 1111cl t'81·h 
shall gi\'e bond fo r tht> faithful pe1·fnnnanc·e of his d ut it's in a 
sum not less than Oil(' tlwusand dnllar~. no1· mnrr than fh'c 
thousand dolla1·s. 'l'hr t !'ll lll'l' of otli<·e of H ny en~irtec 1· may 
l>!.' tenninat<'d b~· the hoard of super,·ism-s fn1· ca use o1· hy the 
state hig-h way commission for incnmp<>tency," 

\Vhile section 1527-s:l does not e:-: p1·rssly n •qu i1·e th<' county 
enl!ili!.'CI' to devote his en t ire time to the t·ouuty during his te11n 
of office, yet that would be the natural i11fer·cueE', 1111d in a11y ew nt, 
the hoard eould inchtdr such a pro\'isi011 as a I'OIIsiderat ion of h is 
employment. 

Vv. n. C. K E!'<DRil'K, .·h~i~laul ;1/lol'nry r:cncl'al. 

PAYUF.~T OF CEitT1\I~ F.X I'F.~RES I SCIDJ.:NT T O ROt\D 
DWHOVE)tE~T 

F ees of board of supervisors. publication or notices and services or 
county e ngin eer on secondary road pro jects should be paid ou t or 
general fund. 

Septc> mher 13, l !H9. 
Mr. F'. R. Wh ile, Act i 11~ C' hi cC Engiu!.'C'I' , lowu Btate llil!hway 

C'omrn i:-:l'iion, A mes, Iowa. 
Drar ~ir: Your lettC'r o( thr th iust.. addn•ssc>d to .\ ttorney 

f: Pttrt·al H. 1\J. Il a,11et·, has bec·n t·efert·t'd to us for attt•ntion . 

Yon ask : 

" W C' han• an inquiry f rnm the auditor of F ra nkl in roun ty, 
ask ing- Hs to wh(•t her t he following- c~ha rg-rs <·an he made 
a:.ra inst t hC' ac•eolmt of s!.'c·onda r~· road dist ri<•t: 

•' a. Ses.c;ioll "'01'1< of t hr boarcl of supcrYisot·s, in connec
t inu with sueh Hl'l'ondary road <l ist rid. 

'' h. C'ommitter \\'Ork of the hoard of suprnisors. 

"<·. Publi<•a tion of n ol it·r~ nf hrari ng-s. lettin~ of con
t nu·ts, r tr. 

''d. An~· en~iii<'Cring- srn·it·es. '' 

T IH• pstahlishment of sPc·otHia t·y 1·oad 1list t·i1'1 •s I!O\'(•rnNl hy 
l'll apiC'I' ~:n, at·ts of the 31\tlt U<•nt• rnl .\ sst'mhly. 

,\s to l'c>ssion and c·om milte<' wo rk of thr hnartl 0f sup<'rvisnrs in 
c•om1r<·t ion wit h the pstahli,;h mcut allfl maintPnant•r of :-;('C·nmlary 
road d istric·ts, the ad in question makc•s such wot·l< a part of the 
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l!<'ll('l";d cl11tit•s of t ill' hoard "·itllout nwkitl;.! <lit~· IH"O\'iliion for 
acltlit ion a I f1•t•s or tllatltll' r or pa~·1n1·nt. \Y hf'n adin::r as a couuty 
boat·tl t l11·ir l't•f's and milrH;.!t' shall hL' pa itl out of the ~cnet·al fund. 

8 f'l' linn -Hi!l , !'Ollr supplt•uwnt Hl13. 

As to thr puhJi,·<~tion nf sut·h nnti1·rs as m·c •·rqu ircd by said 
al't, llll I" X pt·rss pt·o,·i~inn is macl(• in the art for t he payment 
tiH·rrof out of thf' f1 :1uls aYailahlc for srt•otHla ry road district 
JHII'posf'!;. 'I'IH' puhlit-Htion of 11otic·C' in nil procc•f'din~s of the 
hoanl . tllll f'r-;s oth f'rwisf' rxprf'ssly Jn·m·iciC'cl by stntnte, shall be 
made in thr offi1·ial rou n t.'· papc>rs <lllll paicl for ou t of the gen
f'ml ft11111. ~\l(·h notit·f's HI'<' of the offh·ial prorrcclings of the 
boarcl nntl should hC' paid fo r out. of the g'<'ll<'l'al fund. 

Rf'etion 441, snpplt•mrntal supplemf'nt. 

\Yi th n•ff'l'C'IIC'<' tn thf' Sf' I'Yit·rs of thC' t·ot ulty <'lll!itH•er 011 

srPmular,v r oue! projrds, no pt·o,·ision ili tn!Hle in the net for 
hili St' t' \'it•f's ottt of t h<' eon 11ty roacl <·nsh fund OJ' speeial ns~ess
lll<'llls. 1 t will hf' ohsf'rwcl that th e a<·t cxpt·('s-;ly provides that 
thf' total l'ost of "i tnproY ing-" a eonnty road in the secondary 
s,,·st<•m. h~· ''oi littj.!'. g-rawli11~ ot· othet· suitable Sllt'f:winl!'' shall 
he pa itl out of thC' c·oltll l~· road rash fun cl and spePial assf'ssmcnts 
ac·<•ord inl! to (ixl•d proportions. 'r he scn·i,·es r!•quir<'ll of the C'Otmty 
<'lll!in<'<'l' f'nnnot hC' said to he a pa t·t of thf' "imprOYC'nH.•nt" of 
srt•ondary I'01Hls as <·ontemplat C'll h~· sairl a t•t. Thf' SC'n'iC'<'S o£ the 
<·onnt~· <'llg"inecr m·f' praC't i c ·nll~· I im ite<l to the pt'PJHtrat ion of plans 
for SU1·h impt·o,·cmcnts ancl the ins pf'f'tion nf the work during" its 
prog-rrss. 'I'IH•sc are aclditim1al dutirs ~mpos('(l upon l tim as 
<'Otmt~· eng'inerr. aud ns they a t·c emplo~·c<l hy tiH' t tHIItty tltt' county 
shall pn~· fot· their sl't'Yil'l'S ont of thl' !!l'nrral fund . 

HowP\'('t', T ttoti<'<' that ~·ou haYl' hl'f'll pnyin~ for thl' mnking' 
of sm·,·eys anrl thl' preparal'io11 of plans an1l spf't·ific·at ions out of 
tltl' .fNlC't'u l a id C'n~illf't'rinl! futHl, 1111dl'r iJ1st.nwtions tfl tltnt 
rffpd from tl11• srt·t'f'lat·~· of a;,!ric·nlturr of 1 h<• T nilt•tl ~tu trs. 

That ili JH'O)JI'I' so far as your <'l'difit•cl c·nsts of plans ancl speei
f\c•at.ion~ usNl for C'llg' ill f'<'r ing- \\'Cll'k in 1'01\l ll'dinn with fNlC'I'Ul 
aiel t•nad projf't·l s; hnt it wonld not h r p •·npf' r In pay thf' <·onnty 
cng-iJle('r out of that fund fo1· 311:'' of his S<'l'\' il·f's. in pt'l'IHtring 
plan!': fo t· !11\(l ill SJ1<'~" 1 in I! t hf' work on sf'r·c1nd:ny ro:Hl s~·litf'ms. 

I am thcr <>fm·p of tit<' opinion that ('U C'h of your quf'~t ions should 
be answet·ed in the ncgatiYC. 

B. J. PowERS, Assistant A tlornry Ornrral. 
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COXDE~I~ATIO~ FOH. IOGHWt\Y P t:RPOSES 

Land may be condemned to widen highways whenever fo r any reason 
such condemning is shown to be advisable. 

August 6, 1919. 
I owa State Highway Commis.c;ion, Ames, I owa. 

Gentlemen: \Yc haYc your letter of August 4th in which you 
propound the following q ucst ions: 

"Does sel'tion 1527 -rl, snppl<'tnC'lltal snpJ11C'mcnt, 1915 or 
a ny othC'r sc<·tion of th e r-;tatnte ~i ,·e the t•omtt:'· the rig-ht to 
<'ondt~mll land ntljaerut to the l!i;.!hwa~· and railroad right of 
way, whi rh is necdNl for thf' purpose of rmnoving obstructions 
to the Yiew of approach ing trains. Th is land is required 
elPnrly to eliminate danger nt t·ailrond <'l'ossin~s. hut we oft~n 
have diffirulty in agrering witlt t hr pl·OllC' t't~r mmer on a f~tr 
C'omprnsntion for n limall par1·nl of land wl1irh lays o~ttstde 
of the hi:,!hway rig-ht of wny and ad jac<'nt to the ratlroad 
ri~ht of way. 

"\Vc arc clf'sit·ous nf knowing- wl1at pt·ovisinn is made for 
ac·quiring l~tntl fnr this put·polie and whctltrl' or not thrre is 
antltoril\· nn<lr r the ~>edi on aho\·e mcntioued to t~ondemn 
la n rl fm: this p lll'posr." 

Srction J fi~7-rl , supplC'mC'n tal suppl1•mf'nt to the code, 1915, 
<'ontains the following' prcl\'isions: 

"Ten frreholdf'r·s of any Nmnty hy a petition to. the board 
of stqw n-isors of said c·onntr or t~te county eng".mee.r. may, 
at. anv t ime. rf'l'Otntll<'tHl the cxpNltf' llr,V and achtsahtht:" ?f 
c·ha niing the r oursr of any pnt·t of any road or str.eam \~1tl11n 
m1v ronnt ,., in orclrr tn aYoicl unner•rssm·ily C'xpenstve brtdges, 
er~cl«>s or. r11 ilroad rt·ossitH:"", or to straig-hten an~· road, or 
tn rut off cla ngf' I'OilS f•m·nf't's on thc hi!!hwa~· or tn widf'n ~ny 
rnncl ahoY<' st a t.ntorv wi1lth, Ol' fot· Lhr pn1·pos«> of prr\'entm~ 
thr erwro:whmcnt. ~f a sfrenrn llflOil a publi c hi::dtway. specl
f,·in!! r·ll'arl\' the c·hm1:,r<' r r<'omm r tHlNl , ll lHl whf'thC'r any 
,;::n't. of any· lli : .. dmn~· alrNHly clilahlisiH•Il should be vacated 
anc1 ahan clouf'd, and what p:-11-t. 'rhc hoard may, thereupon, 
order tlte l'll::;!in<'<'l' to mal'<' n Slll'\'C'Y ancl ~·rport on StH'h pi'O
posc•d f'ban::;!(', and in orclrr t·o c·om ply With surh o~dl'r, the 
rng-inN•t' shal l I1::1 VC n rig'h t tn <'ntr r npon thr pt·rm tses .rro
pno.;rd to he takrn nncl mnkl' ~>aid survry. If. from a f'Ons tder
at ion of thf' Slll'\'f'~· and rrpnrt on snt·h p t·oposecl rhan~c. the 
hoard dr rm th <' ~ ·h:Ul~l' H<hisahlr. it shall ha\'1' P?wcr to buy 
stwh ri~ht nf wny nnrl tHkr r·otl\'C'ya twf' thrrf'.nf 111 the name 
nf: th e count.'· nncl tn pay fot· tlH' ~amr ont of rtthrr the <'onnty 
roa1l or hriclg-e fund or out of both funds, as mny appear ad-
Yi~abl e . '' 
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Y 0 11 wi II un t i1·c· that t lc is st•d io11 providt•s that I'Ctornmcndatio 
111ay IJC• madt• to widPn an~· road ahon• statnto1·y width ancl tl n 

. _ ,- . 1at 
l';('~·tton 1. >:. 1- c:.! pc·o,· idc·~ that it' an agJ'et'llll'llt <·;.nnot be l't>a('hed 

w1th th e OWIH'~' of tl~ t· land_ sc mgh t t o IH' Jll"Ot' tll'f'tl for any of the 

JHtrposl'~ m~·ntlnJi t'd ."' :-t•dwn l:i:.!7-rl. l'ondemnation may be had 
t o a(·quu·c• ·~·. l lh111k that tht•s(• t"·o 1;edions :;!i\·e authority to 
at•quit'<' ;HitlttiOIIII I land hy t"oluh•mnat ion Jl!'Otet'din~s whenever 
fol' any rNtson, it is <'XJW<ii<'llt o r ud\'isable so to do. ' 

SII ELHY l'n, r.rsn:---. il.<;.\·i.~tani. Alforncy Gcneml. 

t:AF. OF J:o""C~DS 

Section 40 ot the new highway law does not aut horize t h e state 
h ighway commission to expend funds for office rent. But such expense 
may be paid from the highway maintenance fund created by section 
1671-m32 or the tmpplemcntal supplement. 

• J une 24, 1919. 
Iowa Stall• lli).!hway ('nnunissictll, AnH's, I owa. 

G ent lctlll'll: \\\• lwn• y our lettt•r of .1 une 11th in whielt 
state: 

yon 

' ' The I I ig-lnnt~· Cnuun ission I ~as fo r the past sew•ra l yenrs 
mainta inNI !i d istri..t nftic·ps anrl this lltllnhc• r· e~ft!'l' .Julv 1 
wil1 h C' ittl'J'<'USI'<l to !1. 1\ll of thr J)l'l'SI:'IIt tlistrid oft:ices' 

. I I <'X <·<·ptl !lg' t H' Oil<' at ( \•dar Hapich, arc mH iJt taiJtrcl in the 
tO\lllt)' l'Oill'l hOIIM', and 1111 t'X pen-.p Jtas hN'II in<•IJIT('tl in 
tOnJtcdion with ro;a icl ollic-<•s fnt· n·11t. l ig ht. heat. eh-. Owin~ 
to tltC' fac·t t hat ('Nlar Hapi cls is 11ot 11 c·etnll t v s<•at the eom
mission is ttn<~hl c t o p roYitl!' for its clistrid ~w•inc~ t· at that 
point witho11t pa~·i ng- r ent for same. ,.. 

'· "·c find that suitahlt• quat-ten; t·all he sc•c·lltwl nt C'cdat· 
R apids nt a cost of !f;:~;) JH't· month. The- t·nm lnission is of 
tftp opinion tlw t authority is ![l'illltet.l in scetinn 40, l'ha ptet· 
237. ads of th e :3Hth Gen eral AssPmhly. fo1· im·urring such 
ex pense. Raicl sed ion in pat·t , reads as foJic,ws: 

'' 'Sec . 40. Pun·hase of material or road maehinery- dis
tJ·ibution of <•quiptrwnt re<:e iwd of federa l govct·nmcnt. The. 
state highway eommission, with the eonscnt of the boa1·d of 
supervisors of any <'Otlll1y, is authol'izccl to purehasc for· and 
on beha lf of any slll·h ('Otlll 1,\', road material CH' r oad mnehiu
er~·. after r et<'i,·ing t'OillJ>t>titivc bicls, and to pay for the same 
out of ::ml'h county 's allotllH'IIt of the primary road fund, and 
is directed to purc·hasc, n·11t (Jl' IPase any m;;ehincry ot· oth er 
articles necessary for the u.vc and most. cconomiral operation 
of field rnginecring work, the testin~ of m a te rials, the prrpara
tion of plf/11.'1, and for afliul purposes, in Ol'(lrr to r11able the 
commission t o ('arry ont the proYisions of this ad, and to pay 
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for the same out of the s tate highway eommission mainten-
ance fund. ' ' ' 

You wiU note from the p ro,·isions of sct'tion 40 above set out 
that the state hi:;hway commission is directed to " purchase, rent or 
l ease'' any machinery or other articles ncces.<;ary ( 1) for use in 
field eugineering ; ( 2) for tes ting materials; ( 3) for the prepara
tion of plans; and (4) for allied put·poses. 

W e do not see how office rent could be construed within either 
division one or two, and fur·ther it is impt·obuble that the legisla
ture intended the rent of an offi('c to be included in either the 
third or fourth division. 

As we view it, it is cxc·ccdi tt~ly doubtful whether office ren t 
('ould by auy rule of construction be said to he a proper item of 
expenditure wtder section 40 to which you d it·cct our atten tion . 
H oweYer, we th ink that omce rent is an expense which may be in
cuned hy the state hi~hwuy commission nml paid ou t of the main
tenance fund pt·o,•ided fot· in section 1571-m32 of the sup plemental 
supplement, 1915, as amended by chapter :312, acts of the 37th 
G<'ncral Assemi.Jiy. That po1·tion of the foregoing section to 
wltit·h W<' direct your atten tion has r eference to the sum to b e set 
asiclc from the automobile fu nds fot· the maintenanec of the state 

h i~.dtway commission. I t provides as follows: 

'' FiYc per cent of all III<IIH'YS paid into the state treasury 
on and after tbc taking ciTed of this act and pursuant _to 
its pruvi~ion!'i. shall be set a si t! <' and shall constitute.,a. mam
t enatll·e fund f or the state htghwny <·ommJssJon. Sa1d five 
p!'l' cent shall he usL•cl for 110 c~ther purpose _th~n as a main
tcnallte fuud for said ).tat e lug-hway com rniSSIOII, a nd shall 
he drawn out onlv on warrant drawu by the auditor of state 
on itC'mizC'd YOUl' l;<'rS approwd hy the state highway corn'?is
s io11 , the <'X pclHl itur<•s of whil'11 commis.-.;ion shall be audtted 
II\· the cxN·utivr ('OlllH'il, and a full aml c·omplcte report of 
-1it s·1id t'X Jlt'lldi t urcs s hall It<' JHtblislwtl in the annual report 
t • (_ .. • 0 • • ••• ,, 

tu11.h~1· the a\'t l·rratm~ the state l11~lmay commtssron 

This maintcnaiH'C fund is for thr pmposc of mnintaining a 
state hiorlnnl\· t·onuni!-ision; OJ' in othrr worJs, t h is [und is fo r the 
p1 u·po~<·'"' of 1;ayin~ the leg-itimatr c•xprnst's of the t'omn~is~ion in
t·tliTecl in the p <' rformatli'C or its llutic•s. The rommtSSIOil h~s 
uuthoritY tn emplo~· assistants; it hus nuthority to Pmploy rng t
IIC'Prs an.ll clraftsmrn; it is rrquin•(l to makr plans au<l spcl'if1c·ations; 
it is rrquircd to inspect highway imprO\'Cll1('1lts ; it is required to 
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trst tlte matt•rials wlli,·li ~" itllo tlirse impro,·rments; it is re
quired to supervi~c t l~e• <"<•t tst rtll·t iu11 of the ,·arions 1mprovcmcnts; 
and the exp('usc· ineid<•ut to th('SL' YHrifJw; opcnttions is to be paicl 
from the mnintenant·C' fund. 

The legislature lta\·in:.; ind i··aktl the work to be done by the 
state higl~way t·ommission, t·t•rt· ;~i1d_r iutcu<lC'<l that it should h(' 
proriJrcl with a pJa,.,. wht'I'C' its opt'ratinns toultl be most cconomi~
ally ami cflkiently t•nJHlutet·tl and \H! arc, thcrefot·c, of the opinion 
that if tl1 c sta lc high way (·otn1ll iss ion finds it llCtessa t·y to rent 
a room or rooms for tltc~ us<• of t•IIL' of its rngincr1·s charged with 
the Sllj)e1Tision of a part of the \rrtrk 0f thC' Mate highway CQ'ii;. 
mission, that the <·omm ission has a 11 tltnri ty to CXfH' ll d a reasonable 
smn for the payment oC rent fnr s11dt t'Ootll Ot· rooms. 

B. J. P O\\'EH,;, .tl.~sisiant ..Jtfontc!J General. 

USE OF M :\1:\'TEX:\NOE FUl\'D 

May use maintenance fund to IHOYide office and office ' equipment 
for use by commission at Ames. 

Iowa State Highway Commi~siun, Ames, Iowa. 
Gentlemen: 

July 23, 1919. 

\Ve have your letter of .luly 18th in wiJi r>h you ~: ubmit"tlte follow
ing proposition for an opinion ftom this dcpartnte11t : 

"\Ve _a1·e writi11~ to _ask your opinion as to the propriety 
of makmg an expenditure from the maintcnan~:c fund o ~ 
the state l1ig-hw;1y eommi~sion fo r l'l' lllOdc•liu;:r antl ful'llishin:; 
rooms r ecently assigned to tltis department by tile Iowa !::)tate 
College. 

"At a confct·enee of the lmildiug commi!tt'c or th e state 
board of education a11tl the state hoard ot' audit it was 
agTeed that tile co lleg-e shou ld furnish th e ]Jiorll\rav 'comll!is
sion with oftke rooms, lig- l1t, heat and janitot· ~erri1~e. It was 
therefore agreed that all speeial ~''J IIipuwn t 1.hould he ordered 
b~r the .highway t1~mmission ;mel paid f(lr hy th e funds pro
VIded for th e malllfcnatwc of that depart lll <' llt. 

"Since the enactment of chapter 2:37, at·b; of the 38th 
General .'\ssembl~-, the " ·ot·k of the hig-h\Yav commission has 
been expanded at a rapid rate. For the pa~t hro munths the 
~lepartm<.'nt has been endeavoring to ~e1·urc atld itional rooms 
m the co_ll_ege building, and has .iust obtained possl'Ssion of 
four acl<htwnal rooms of considerable size. 

"TI · tese rooms arc eq111ppcd for class room and laboratory 
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"·ork, and at·<' dericl(·clly lat·king- in the fumishings dC'sirable 
in offil'C rooms. 'l'he hoard of ed nration is loath to authorize 
an exp<.'!Hlitnr<' for !'('modeliJJg thcf"e rooms in ac(·ordanee with 
om· desires mtd as ou r oiTice work i~ now ex:t rcmely congested, 
aml. as immNliate relid should be afforclefl. 'H' are a~ing 
if it would not be witltin t.h(' intC'nt or thr Jaw for this de
partment to go ahrad with the necessary repairs and secure 
the ner·essary rctnipmPnt. and render hills for same against 
th e maintcna11 1:e fund of this depat·tment. 

''To this depal'tmrnt it is highly important tltat immediate 
adifln he taken to make these rooms habitnble. The entire 
cost of the repni1·f.l nnd equipment nr<'ded will probably amount 
to from ten to fiftren hundt·ed dolh1l's, and consists of the 
followinf! it('ms: 

"Remo,·in!! blacldwal·ds from wnlls, paintiJtg walls and 
reiling-s, covering 1·onrt·et.e floors with cork carpet, placing 
awn i11n-s nwt· west windows, plarin::r screens in windows, 
('l'C'rtin"'g pnl'titions in at IC'ast. one room, rewiring room and 
proYiding addition_al lig-htin~ fixtures. 

1
' Tn ask in,. an tltm·itv for tlt€'sc expenditnr<'s, we wonld also 

like to inrl11~(' the itrins of sonp and paprr towrls for use in 
ou1· ofl'ic<'. 'l'hPse items haYe formC'rl.v been furnished by 
thr coll<'~C, hnt foe the past four months thry have been 
rrfusrd, exc·rpt upon the comliticnt that· we pny for same, and 
as tltf' state hoard of mtdit has clrl'li11f'cl to app1·oye any 
hills fot· thrse t'ro itrms, our rmplo~·rcs haw heen dc•privcd 
of these items. exr<'pt as they hav<' lwen fnmi:-:hrcl personally." 

Unch' t' <latr of .June 24, ]!)]!) , we sent you an opinion relative 
to yon1· ri!!ht to nst' thr maintenanr·c fund to prorure office room 
for. clistril'.t <'ngincers hom whit'h I qnote as follows: ...... 

"ft (s1•d ion ]571-m3~ of the snpplC'mental snpplement to 
th(• co,lt', Ell:i, as amC'JHle<l) JH"OYidC's as follows: 

11 ·Pin· JWr c•('nt of all motH'ys p;~id into th<' state tr·easn;y 
on a11cl aft t' l' thC' taking- rtfrl't of thts ad and pm·s11ant f? 1ts 
p ro\·hions. sl1all ),e srt. nsidr and l{hall _1·,.~nstit11~e. a malllte
lJ<ltll'r fll ncl for thr sh1 t t' h i1!hwn~· t·0lllll11SSIOII. Satd fiv<'. per 
c·rnt. ~hall hC' usi.'Cl for 110 ot hrr pllt'pns(' than as a mnllltc
na11,.(, funcl foL" said slatr. lti ghwa,\· c·nmm iss i n r~. n.nfl shall be 
cln1w 11 on t onlr on wRrt·nnt clnt\\'11 h~· 1111' andttor of st~te_ on 
itPHti;-:1·<1 rnw·l;~>rs app1·nyrcl h~· t.hr state hi!!hway comr_ntss1nn, 
tltC' f'XJ1l'llllihll ·es of whi1·h r·nmmi-.~ion sh:11l he aud1tNl l~y 
the (':\C'f·nt i\·r c·nmwil. and a f11ll allrlt·(lmplet" rrport of all satd 
C':XJWnrlitnn·s sha ll hC' p11hlisl_1rtl in th e an!lll_al r~r~r;,nndcr 
tiH' a1·t l.'l'<'atin~ the state' htghway ··mnnusswn 

"Titis maintenauce fnnd is fiJI' the purpose of maintaining 
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a siHII' hig-l11ra~· •·ontmi,.sion: nr in o_tl!t' l" words, this fund is 
for tiH• Jllii"IH•sc• ol' llil.\'i ll!! th<' k :rttunate <'XP<'nses of the 
•·ommissiott it wnrrc·d in t Itt· pl•rl'ormaiH'<' of its clntirs. Tbc> 
l'fotrtmission has llll i ltnrit~· to c•nqtln,,· assistants; it has nut hot·· 
ity to l'lltploy rng-i tH•••rs anrl dt·al't);~J11'tt: it _is l'<'qnir;•l to m~ke 
plans ami xpt.>l.'ili•·at ions: it. is t'l'CJlltrr tl to Inspect lnghway Im
pro,·ements; it is rrquirr•l to trst the mate1·ials whic·h go 
into tll(•se imprO\'t'IIH'IIts; it is t'NJIIired to snpPt'Yise the con
st rnl'tion nf tltr ,·,trious improvenwnts: a nd the c:qwnse in
t·ident to tltPsr various opct·ations is tu be paid from the main
tenatH·r fund. 

"Thr lP;:?isln turp ltaYittl! indic·att•d the work to bP done hy 
thr s!atf' ltig-lma~· c·omm ission , c·ertainl,v intrncl<'d that it 
shonld he' JH'o\·iclr(l \\'it It a pltwr when• its OJH'rations could 
he most rt·nnomit·all,v antl <'ITII' ientl~· conchwtNl. " 

I think that I-tt<' c·onltltents of 1\Tt·. Po\\'rrs upon tlH• p ttt•pose of 
your mainf t• twttc·e fuml apply with equal fon't' tn the situation 
<lisc·lm;Pd iu ,\·our pt'<'S('llt letter attd it is the opinion of th is dP
pa rt men t that you ma.'· <'X pc·ncl sue h t't>nson a h lr snms from ~-our 
maint enance fund ns at·c nc•·rssHt·~· to furnish ~-on proper office 
rooms and C()llipmrnt. int"ltHlitlg' itE'tllS nf ;.:oap, pap<'!' towels, 
and other artides of that chat·rwtrt·. 

SHELBY Cl'LL!SnN, • t ssi.~lr111l Allorn,·y r;,•nrml. 

P l'RC'H.-\SE OF GR.-\ \ ' F.J, P ITR 

Counties cannot purchase any one gra\'el pit in excess of fiv e acres 
In area and cannot purchase any real estate cosling more than $10,000 
without submitting to vote. 

. Jul.'· :::!:1. -1!Jl9. 
Iowa State Jli:.dlWH~· Commission . Amt•s. Town . 

Uentlcmen: 

W e have yout· kttcr of .July ~1st in wlti(·h you al'k an opin ion as 
to the authority of a county to pun·hase n fort~·-ac·rt• ~ran•! pit at a 
price of $575 pet· a<:rc. 

Se<:tion 20:? ·1-i, snpplrnwnt to the t'otlr, 1911, prnYidt•s: 

'''l'he hoard of supcr\'i);nrs of 1111\' enunt\· is ht't'rlt\' author
iz<'d and <'DI(lO\H'l'Pd ~vi thin th e l.imit s of !-.ll•·h ,.n;tnh· and 
without. the lim it!> of arty (• ity M town, to pr,)C' \11'<', pn.n·hase 
or condt'mn, entc~r npou ancl takt• anv lat1c!s. not to ex•·r.ed 
five act·rs in a11y OtiC' plar·c•, for the. p11r·posr of .,[,tainin~ 
grayel or other sui tabl<' maft•rial with whic·h to imprm·p the 
roads and hig-hways of lmdr connt.v im·lnding a s nffkie11t 
roadway to snc:h land by tlt t• most n•asonaJ,[c r out .. , and to 
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pay for th<' same out of the county road fund.s, and · it shall 
be the clut)~ of the hoa~·d of SUfW~visors of each county, where 
s~u·h matenal can be fotmd W1tl11n the county as herein pro
vtded, to pt·oeure, purchase or condemn such tt·acts so that no 
part of the county shall be more than si..x miles distant from 
land where such material can be obtahted for highway pur
poses; • • •" 

I can find no other statute r elative to the purchase of gt·avel 
pits a nd it is p lain from this section that the authority of the 
board to e ither put·chase or condemn gravel pits is limited to pro~ 
curing not more than five acres in any one place and I don't think 
that the board, under th is section, has authority to purchase a 
fotty ac·re tract for a gra\'el pit. 

Flll·thermore, sect ion 423 of t he supplcruelltal s upplement to 
the code, 1Dl5, as amcndrd by rhaptct· 73, acts of the 38th Gen
eral Assrmbly, prohibits the board of supervisors from pmchasing 
real estate at a cost of more than $10,000 without submitting the 
question of said purchase to t!te legal voters of the county and it 
is the opinioH of this department that this prohibition applies to 
the lHII'c:hasc of land for graYcl pits so that the board cannot pur
l'hasc tbc graYel pit a t a l'OSt of more than $10,000 without sub
mitting- the question to the lel:!al voters and procuring authority 
from them for such purchase. 

SllELilY CuLLI!';ON, A.~sil!tant Attorney General. 

l:SE OF HIGIDVA Y EQUJP~IEXT 

Highway commission may permit the board of control to u se high
way equipment, received from United States government, In building 
and maintenance of highways at state institutions . 

July 9, 1919. 
2\Ir. F. R. Whit <', Towu State Ilil!hway l'wltmission, 

Ames, Iowa. 
Dem· Si r: 

In yuur letter of Julv :1d vnu ask an opttuon of' this department 
as to .wltPthet· yon nHl.}-'allot .to the hoat·cl of c·ontrol tnwks received 
from thr U11 it<'11 ~tates go,·el'l1111f'llt to be used in the maint.cnam·c 
of t'II<Hb unde r the board of control at xtatc ittstitntions. 

s ('(•tinn 40 of c·ha}~ter :?37, <H·ts of the aHt h Gene ral Assembly pro

Yides: 

"~hould th<' p:oYemment. of the United Stn!es provide fur 
ft·ec distribution among the states, of mac:luncry or other 
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equip111ent s uitablr f<•r usL~ in ro;Jtl iulpi'O\'<'llH'Ilt, the state 
l1igh\ray t·omlnission is Clli[H)\\"l'l'l'd to re<·eiYe anll receipt 
for suth m;whin<•ry and (•quiplll l'llt. <tll(l t o tnkc such action 
as will s(••·nn· to tiH' state 1 he lH·rwtit of 1111.~· su\'11 tenders by 
the fNIPral autli •lril ies. tiaid <·otlltllissicnl is fnrt.lll' l' a ut hor
ized, in the eveut of sw·h di:-.tributio11 to tire states by the 
federal authorit,i<'s, to make such apportionment of said ma
C'hi nrJ'.V or ot her equ ipmr Ht among thr <·onntit•s of the state as 
in its .i udgrucnt will iJf'st facilitate work in progress or con
templat ed hy Huy touuty o1· I..'Ount ies, but the title and right 
of possession uf s u<·h pro[wrty so l'Ct·ri,·cd from the fede t·al 
gOYcrnmcnt shall at n il t imes rest in the state .high\\'ay com
missioll for: the u::;e a11<l be upfi t of tl1c slate. Th e <.!Xl'Cntive 
<·oun ci l iR hereby autiJor·ized to pay the exjwnsc, if any, 
attentl iJ1 g the trar1sporlal i•Jil of sut·h m:~~hincr·y or· othe r equip
ment to the state of lo\\'a, ottt of any funds in the stat e 
t r·easury not otherwise appmpriat.ctl. '' 

Yon will obser·ve that t he trucks recci \'('<1 from t he government 
and at·ceptrd by the hi::!lrwuy com mission under the antho1·ity of 
t he a<·t aiJo,·c qnote<l, are the p n)pCJ·ty of th e state of I owa, and 
that the comm ission is authorized to apportion the sn mc among 
t.he c·ounties of the state in s111·h mannet· as will best fnei litatc road 
wo1·k i11 prog1·ess or· <:ontemplatcd by any c·o tmty or rountics. 

Th e statute docs 11ut r eq uir·c t.ha t the (·ommissinn shall make 
such apportionnwnt, but mt•rely <·onfers au thorit.v to <lo so, in 
case the com mission d<'lcrlll incs that SllC'h cour~c is l)I'Oper and 
will facilitate roatl eonstrmtion. 

It is my judg m rut 11wt tnwks and other road hnil Ll in~ eqn ip
m ent r ereived by tl1c state from the fcd<'t·nl gn,·c rnm ent may be 
used hy the state in any road tonf'trudion, nnd that it is entirrly 
proper for ~·ou to p rrmi t some purtiun of the equipment r eceived 
by you to Le used by t he hoard of <·(lllfi'OI i u the tonslml'l ion and 
maint.cn:uwe of state highways. 

SuELJW Cur.Lr~o:-r, A.~.~islant Allol'ncy General. 

USE OF FEDER;\L AID EXGil\'EEIUXG FUXD 

Und_er ch apter 237, acts of the 38th General Assem iJl y, the highway 
commtsslon cannot use the fe1l era1 aid engineering fund to reimburse 
counties for engineering work done on federal aid roads. 

June 13, 1010. 
:M·r. F . R. White, Chief E11gin ecr, Ames, I owa. 
D ear Sir : 

Your favor of J Ulle 6th t o Mt·. HU\'llCl' has uceu rcfcrretl to me 
for attention. 

OPI NIONS RELA 'TI NG TO HIGHWAY COMMISSION 2G9 

· You suhmit the following qucs t·ion : 

"Can the h igh\\'ay eommission r eimhursc the counties ont 
of the fedcrnl aid <'ngin('ering fund for t he cost of snrveys 
and pla ns prr]1m·ed hy the county cn~ineer Ulltlc t· the com
J.Jllssiun 's dire<:ti(Jl) fo r federal aid pPojects locatl:'d on the 
primary road system. " 

Section 10, chapter ~37, of the arts of the 38th General Assembly, 
provides that the h ighway comm is.<; ion shall make Ot' cause to be 
made, pl'opcl' surveys, and shall prepare t he plans, spceifirations 
a nd estimat<'S fo 1· snch improYcmcnt., or shall cause the same to be 
prepat·ed by the cotmty engineer under its su pe t·vision. 

Sed iou 42 of the same act provides that the fedet·al aid eng-ineer
i ng fund , c reated by chaptet 249 of t he acts of the 37th Gen

eral Assembly, 

"shall be usrd for eu!!ineer ing work in f'Oll llection with fed
eral road proje<·ts, a1;d paid ont on Jy on properly itemized 
yoneh!• rs, approved by th e stat e hi~hway comm ission and 
audited by the state b oard of audit." 

It seems t o me to be p lain from this latter section , that the 
C'Otlllt ies ean have nothi11g to do whatevct· with the expenditure 
of the fetlet·al aid en~ineet·ing fund; t hat all work done which 
is to be paid for out of that fund must be contnteted fo r hy the 
state highway commissioll, and bi lls t hrr·efor rendered through 
the 11igli\\'ay commission to the state and approved by the state 

boar·tl of audit. 

I do llot t11ink that t he C'Otm ties ougl1t to he pcrmitteu to do any 
en::rineering \\'Ork a nd pay for the same and then seenre reim
hu I'S<'lll('llt from the federal . ai<l e11gi necriJ1~ fttnd. The law 
contt•utplates that thut fUJ\(.1 sh all be administ ered by t he state 
and not by the <·om1t ics, and it is rn~· jud:,!meu t t hat for· a ll work 
done. hills should be r cndcretl by the person doing the work to 
the h i:,!lnray t•nmmission fm· its appr oval, and upon a ppro\·al 
should he sc11t to the state 1Joan1 o f a udit. for· allowuutc. 

S HELilY Ctn.Lil:iON, As.~isiant Altorrwy Gcncntl. 
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l•ltoC 'IWUtE TO WIHEX HIGHW:\Y 

When a puLiic road is to he widened above the statutory width Stc. 
1 fi2 7 -rl. Suppl emental SUIJPiement is tbe proper statute under which 

to proceed. 
May 31, 1919. 

1\fr. ('. ( 'oykrn<lall, gn!!inrrr of Hoacl i\Ianagement, Iowa State 
II i:.dmay Cutumission, AmPs, lowa. 

Dc•at· Sit· : 
Your lt'lt t•r of tlt t• 17th in~t. adtlresst•tl tu the df'partment of 

just i«·r has IH•(•n refen w l to me for reply. 

You s tate in \'Oil I' Jetter that some• qur:-t ion has m·ist'll as to the 
prnpct· t'ltaptet· . of the t·odc gowrninl! the procedure rclatiYe to 
widcnilll! a puhlic hi:rlmay. Yon also t•equest that we re11der an 
op1nwn in this 111attcr d in•l'tl,\· to !Itt I'OIIIIty ('ll~inect· of l\Iarshall 
('1111111,\' . in whi1·lt c·ounty the qnestion has arisen. 

Hrg- tn ach-ise that this dPpat·tm(•nt docs not ' g'i\·e opmwns to 
conn t~· ofli«·ia Is rXl'I'Pt to t It(• totlllt,V attot·ne~· and for tlmt rcaso11 
l am addn'ssinl! this opinion to ~-ou all(l yon ma~· fonnll'cl the 
sanw to th <• «·otmty cn~ti n eer of ~larshall county , if you ::;o d<•sit·e. 

SC'etion l-t~:1 of the snpplcmC'nt to the c·od<', 1 9 l ~j, as amended by 
th e :nth Oc•rH•t·al As,;emhl~· , JH'OYidcs : 

" Hoads hrr·c•nfter Pstahlishrd , unless otherwise fixC<l hy the 
board, shall he at. least s ixty-six fpl't wide, aiHl in 11o ('ase 
IN;s than for·t.'·; with in t hest' limits thC'y ma~· he irH"reasrcl or 
diuaini~IJ('tl in wi«lth, alti'I'Nl in <liredi on , or vacated, by 
pusuing- the ~:onrsc presc·ribrtl in this chapte r. " 

From the forrg-oi ng- statutory proYis ion, it will he SPCII that 
the \\ iclth of a public rnntl slwll_ not hi' ll'ss t han forty feet so 
that if tllf' roacl in qurstion was (•stalalished at a \\·idt.h of fo rty 
f ret. th en it may he \\·iclen ed by JHII'stting- the course presc·rihcd 
i11 l'haptr r 1, title ~. of th(• c·nde a n d anH•n dments tlll'n'lo. 

~rc·t ion 15:!7 -1'1 of the s u pplcmPn ta I sn pplemcn t (1 !11 !i ) p rov itl('s: 

"Ten fa·pc•-holclers (Jf anv c·otmh· hv a p l'tit ion to the 
hoar·d nf :->ll(H'I'\'isors of sai;l f·onnt~; nr' the eomah· !'W'itH'CI' 
11111\' at any ti111c l'l'«'(l lllliH'tHl thr cxrw<li(•nc~· and ;;clvis~hility 
• • • to wid«' ll llll.\' mad abon• stntut.ot·y witlth." 

Thr SN·tions of said c:haptrt· 1 iallmecliatrl.\· folltmiaq! sedioH 
J 5:?7-r·l al10w quot l'rl, then (ll'fl\'idr tht• JH'OI"t't1nn· wiH•n it is dP
sir·rd to wi<lc' n a pulalir hi:.rh\nt~· ))p~·c,nd the statutory wiclth. 

V•le arc thl.'rcforc of the opinion that· chapte r 1 aforrsaid is the 
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pl'OJWr statnt(' nncl <'r wlai1·h to prn(·ccd in tlar matter in que,.; timt. 
W. R C. K E:-n>nJt'K, .4.~.~/:staut Allorury r.r nrral. 

CARE OF Hl(;HW:\Y l•iQl'lP)IE~T HF.<' EI\'Ell FH0:\1 l.'. S. 

Right of state highway commis~iou to mal'e provis ion for care and 
preservation and distribution or road machinery sent to the state by 
the federal government, and pay expenlles out' or maintenance fund or 
the state highway commission. 

Iowa State Highway Commission, Ames, Iowa. 
nentlcmen: 

You a· letter of l\1ay ~~cl is a:- f(l\lows: 

May '!.7, 19Hl. 

"Sect ion 40. f·hapter :I:n, ads of the :18 th General .Assem
bl~· . am on g oth <'t' things c1m tains th<' follow in~: 

' ' ':-\houlcl thr g-ovemnt<'llt ol' the 1lnitl'd States proYide 
fm· f r·rc' dis1ri1Jution among- the sl ates, ol' ma l'hinC'l'Y 01· other 
<>quipm c·nt suitahlt• for· liS<' in l'Oa d improwment , the state 
h il!lnnl~· t·ont miss inn is I'm po\\'(' I' ell to l'l't't'i V<' and rcrei pt for 
stwh IIJ<II'Iti nel·y and equipnH'nt. and tn tak P sw·h adinn as 
will sec·nre to the st RIC' t hr lwnrfit of anv sn\'11 tcnch-rs hv the 
f (•drral authorit ic•s. Saicl ··omanission i.s flll'thrr a nthn;·izcd, 
in thl' t'\'rnt of snd1 d i~triiJIIt ion to th<• stall's h\· the f<>cleral 
anthoritit•s, to nwk1' snd1 appnrtionnll'tlt of said lll<H'hinery 
or uthe1· cqnipmr nt amon~ t he c·ou tt1iPs of t h<' sta1t• us in its 
judg-mPnt will best fa•·i litatc "·nrk in pro~rc·ss or C'ontem
platecl h,r any c·oun ty or I'Onnt ies, h11t ti ll' titlr and ri!!ht of 
pos~rssion nf sn«·h pt'OJW I't~· so r<>criYed front the frtleral 
I!O\'f't'ltrnctlt shall at <til tinws rest in the state hi~ . .dtwa:· t:nm
mission for tlat' usr ancl lwndit of thP stal e'. Th r I.'XN·ttth·e 
c·~>nnc·il is hc·rph~· anthorizc·cl to pa,\' th r rxpr nsc·. if any, attend
in:! tltr transportation of sw·h mac·hinrr,\' o!' other equipment 
to t iH' state of l«l\ra. out of nn,\· fmHls in the• stnh• trrasnry 110t 

otlwnrisr app i'OJWiutrd.' 

"~ome tim e a!!o wr l'N't' iYrc1 fr"111 t l11• fC<l C'nd I!0\'<'1'11 ntE'nt 
a tl•ntati\'1' list ;, f Hpproximatel.\· ~0.000 na•Jfot· t ruc·l\s whic•h 
thf'y prnposl' to clistrihull• to th1' ~tate·~· Thi~ list was only 
tt•ntat in·. hut slinttld thl' 1!0\'f'l'lllllf' nt c!Pia vr r th1:-; many trutks, 
lC\\ra · ~ portion wou ld ;a11111111tt to approxiuHtl l' l~· GoO. 

"If all of tiH'l'«' t nl(·k :-; \\' l'l'f' di~trihu te<l 1o th«• «'ll lltdies at 
th is tilll l'. it woulclmran from fin• to six t t·twks fnr thP anra~c 
c·ounh·. :\fHliY of tlw I'Oillltirs 110\\' 11<1\'t> 1rtn·ks wlaidt they 
haYt' 'pnrd J <lsl~cl -;o that thc•y \\'ollld ht> ti!Hihlp tn liSt' this nnm
bf'l' profitahl:-. 

".\ (sCI, it appl':ars d(•sirahlt• fnr th e tno<.;t n«h;ant.a~rolls llf;C 

o f tht•sc truc·ks that the com auissio11 :-hottld kel'p a reserve 
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suppl~r mHl drliYrr to the counties only .tho:"<' tn~r:ks wl_1ich 
tlwv <·an usr to 11w lwst. a chanta~e at th1s ttme. ll.nt~. tf .a 
n·sen·e supply of tr·rwks \\·et·c kt•pt h~r the rm~llll t~stnn . tt 
woul<l he possible· for us to loan to any ~·ounty wht<'h 1s dom;.r 
a larg-e a 11101111t nf tuntlin~r nf mnterwls SlWh 11umber of 
trnc·ks, sH~· c•i;.rht, ten, o1· a dozen, as was 11ercssary to handle 
the wot·k properly. 

"Jf we are to .1\C•ep a rrset·,·e snppl:v· of these trnc·ks, we 
must nf ne<·c·ssit\· han• storag-e ronllls ( yards ~mel sheds) where 
the trurks ta n 'ue properly taken care of. 

"'Ve are writing- yon for an opi11ion as. to whethcl' the 
commission has <Htthority to lease gromtcl fot· suc:h sto1·age 
yards, and to roJlstnlt't. or leas<' any s]l('cls or storage ro?m 
ncerssarv for sueh rcsrn·e snppl,v of trucks, or other eqmp
rnrnt whic·h mig-ht be distrihutrd by the government., which 
it mig-ht SN'm necess~u·y to hold in reservr. 

"vVe '"ill app1·eriate an opi11ion at an cady date, as we have 
todny rrc>eivrd JlOt.il'e hom the I!OYernment that one htmdred 
fifty:cight trueks ha,·e been assigned to 11s." 

The only proyision contained in cllaptrt 2!17, acts of the 38th 
Ge11eral A ssembly relating to the payment of expense in conner
tion '"ith the mac•hirH'l'Y and otlwr e(luipment sent out by the 
fedrral government is that pol'tion of sec·tion 40 which allows the 
exccutiYe council to pay "the expense, if any, attenclin~ the tr::~ns
portation of such maehiner~' or other equipment to the state of 
Iowa, out of any funds in the state treasur,v 110t otherwise appl'O
priated.'' The law is silent as to the mann<'r in wh irh th e ma
chinery is to be clistributrc1 or how it is to he kept, pemling- its 
clistrihntion to the counties or from what fnnd snrh expensrs 
may be paid. Section 40, however. cot1tains thi-; langunp:e: ''and 
to take such action as will sernre to the state th£> bc11efit of any 
such tenders by federal authorities." This would appear to he 
sufficient authority to vest the commission with the ril!ht to lease 
such land as may be necessary, and to lease or er('(·t snrh structures 
a~ may be necessary for the t emporary care and presrL·vation of 
the government property. 

The provisions of section 1571-m::l2, supplem<'nt to the ror1<', 
Hll::J, creatin~ a maintenance fund for the nse of thP stat~> hil!lt
wa:v commission would seem to be the only funrl whirh might hC' 
used for the purpose of paying the expen~e in ronnrction with 
the care, prcsrrvation and distribution of the maPhincrv furnishcLl 
by the government. · 
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The maintrnanre fuml will l'OntinHe a lt houg-h a rliffC'rrnt amount 
has been proYidNl foL' HllClrl' C'haptrr ~7 :1, ads 11f t.h e :13th Oenrral 
Asspmhly, whit·h \\'ill hC'<·ome efl'ediw .lnl~- .J.. Hll !1. J do not bc
lieYe the fedrral aid cng-iJIC'r t·ing fund is a\'ailuhlr for the (Hll'pos.e 
of paying any of thrsr rxprnsrs. 

\Y. R. C'. 1\E).'DHICK, As.~i.~tant A 1/orncy General. 

C'OXTR,\CTOTIS' RONDS 

To discharge the surety on the bond or a contractor for building 
county bridges on the ground of extension of time for completing the 
work without notice, agreement to extend must he a valid agreement, 
based upon a sufficient consideration and specific as to time of ex
tension. 

1\fay 1!), l !)] 9. 
l\+Ir .• J. II. i\ mcs, Bri<lge Engineer, I owa State Highway Commis

sion, Ames, Iowa. 
Dear Sir: 

Your IC'ttrr of t ltt• 1st inlit., add •·essNl to the clepart men t of Jus
til'e. has lJcrn r cfcl'l'ed to me fo1· attention. 

You ask: 

"\Ve havr. a <'HS<' in mind of whPrr a •·nunh· contr·adPd with 
~~ <'C'rtain c•olltradot· to hniltl hrid!!e a11d cu!~·r r· t work in that 
eonllt\' for a rrt'tain dcfinitr Sl.un of lllOJH'v . 'fhc hoard 
tlnou~h JH'glig-rn<·c failed to take fo1·mal ru:tion rxtending 
the <·ontntdor's time bryond that spe<·itied ill the contrat't. <1!-! 

thr datt' of eomplction. 'J'he ('ontral'tor prf\(·t'Pdr•d \\'ith the 
\\'Ork, ho\\'('\'Cl', for a prriod of timC' eonsitlcra hl.v in excess 
of six1.." days. 'fhc question no\\' arises as to \riH•thrr th~ honcl 
whic:h he filed to f'O\'l'r this work i::: in effrr-t or whether it 
was r el£>asN1 whrn the connl\' failNl to notify tlw hondin~ 
c·c•mp;my of an extension of t ime' r~reatcr tha1; sixty days." 

l11 rlrnling- with one phasr of yom rp !PStion se:·tinn 1!l27-a18 of 
t lw suppll'nH'tJt to the c:odP, 1!)1:3, JWO\'icles: 

"Thr surd\' nn anv hond ~i\'C•n to ~llat'Hlltre the faithful 
P<'·l·fornlillH'I' ;llltl exN.'IttioH of 1111~· \\'ttrk sha ll hr deem<'d 11ml 
hrlcl. any r-ont1·ad to the co11trury not II' it hstandin~. t o c·onsrnt 
\\'tthout lln(i<·C: 

'' l. To llll\. t'Xtrllsion of time to thr <'ontTa('lor in whidr 
to Jh'J'i'onn t11.C' 1·n11traet when r;u·h parlintlur rxtPnsic,n llocs 
11ot rx<·r••d six t~· days.·' 

111 or<lc·r In clisdra 1·;,rr a stn·rty on a ·c·onnt oE cxl<'nsinn nf tiu1e, 
tlll'n' 111 ust l1p an Hg'I'< 'Plll<'llt, fotuttll'd npnu a snfCit·il'nt c·ollsitll! l'a

t ion <111<1 for soaw d t finitc prriotl of tinw. 
18 
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Hoh rl'is 1'. Jl, ir·lwn/:;on . :1!1 1<1. :.!!10; 
,1/orgnn 1'. Th ompson, !iO Ia. :!:-10. 

\\'hc·11 that a~rPc'liH'III may hr implird fl'llm the surround ing 
c·i 1·cum:-;tatH·c•s, as \\'ell as rxpn·ss l~· shn\1'11, then thC' agreement to 
rxt«' tHl t iml' mnst hr Slll'h as l1l rlc•har fnrtht'l' proc•c•ecli11~ against 
tllP wi•wipal. for oll•ct·\\'isc it will he• insutliticnt to dischat·ge the 
Slll't•t ,\'. 

JJru·i-~ 1'. (;mftllm. 2!) In. Gl -L 

T11 thc• ease of Rolifrls 1'. Ri1'1111rd.wm, snpt·a, it iR said at page 
2!)~: 

"Thr Ia"· is also \n•ll srttlrcl that. if the surety relies upon 
an agTrc•HH'nl to g-i,·c time to tiH• printipal, it lllll'>'t he a valid 
onr, o11r fon11drd on a sufl'ic·icmt c·oHsideration. for it i::; onl~· 
\riH'I'C' t hc• nrd itor. hy his ad or rnntnwt, has prP<·I ntled him
~wlf from tlt>lllancling perfo1·manc·c of the pritwipal, or en
titlc•s thr la ttrr to c·laim fo r <111~' timt> an exrmption f1·om pet·
fnrnlanc· c• that t h<' su retv will he dischat·gecl, a11d the J1l'illci
pal c·an11ot elaim stwh · rxrmpt io11 under an ng-rN'llH'IIt not 
hasrcl 11p011 a vahra hlP •·nnsidt'ration. 

"!frr.~hln· 1·. Rt·ynolcl;; . . ~upra. Leadin~ c ·a~cs in equity, 
\'ol. :!, part ~. :ls:~. :3H·l. lft'lll'l' a nwrc promise of t'orhrar<tn<·r 
on tht• part of the c· t·cd itot· will not operate as a tlistharge 
of th<' sllt't'l.\', if it want any of the rharadc'l'islit·s ncr<'ssary 
tn mnkr it cfic•etnal as a C'ontrac·t, and rendet it legally hind
iJtr,r .. , 

T hPt'e is nne well rc>I'Og"n ize!l printiplp of law whic·h must he 
ronsiclrn·d in dctrrmining "·h!'tl11·r or not the Sllrefy on a hon (l 
has h('('tl dischal'grd. That pritll'iplr is that the nwt·r dPlny of the 
pPrson f!H' 'rhos<' hrn t•fit the ho11<l is ~i\'!:'11, to take attion Hf,!ainst 
the pritwipal in the bond. whc•n thet·c is any <lefanlt, will twt, 
Ill the ahs<'n<·r of fraud or c·nllusion . disehaq~e the snrC'Iy. 

TJru·is r·. Ol'al/((111, 29 l a. fil-L 

Howe,·er, if through thr twglip-riH'E' of the creditor, the l'iut·et:v 
has hPt'll pt·c·ju<li• ·c•cl, that is. aduull~· clama~ecl, t hrn the surc•t:v 
wo11ld ha\'1.' the right to clednl't th e amonnt of hio.; clama:=rt• front the 
amount of tlw liahility: hut that is a matt<'r of deft•t•sc• ancl does 
not J!O to tiH' \'H iidity of the hntul. 

Under yonr statrmrnt nf fads, thPrr was no a~reement. hasc•d 
npon any Yalid ronsiclrnttion. l'xfl>tlllin~ thp time for (·ompll'tin~ 

the ln·id~e aJirl c·ulvrrt work. llell' is t li<'t'C' all.\' cYidrnc·r that the 
surrty on thr botld of thC' tollt l'a:·tor was prejudil'Nl by reas.on 
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of the delay ot· tH•g-lig-ettte on the patt of the board of supel'\'isot·s, 
so tha t under the fa(·fs stated, we an' of tht' opiuion that the bond 
is a \'aJ id instrument, anJ that the surety tlll.'t'eou has uot b<·cn 
discharged. 

W. R. C. K E!'DRJCK, ilssi.~laul Aftomi'!J GeiiCI'al. 

DOl--xD.-\lUES OF STATE 

The center of the channel of a river is actual boundary of state 
and is not changed by an avulsion. 

Iowa State Higlmay Commission, Ames, Iowa. 
Gentlemen: 

ln your favot· of the 7th you say: 

May !J, 1919. 

"\\r ~ haYe been requested by P lymouth eounty to assist 
thPm 111 the preparation of plans fot· thP impt·ovemcnt of a 
bt·idge and road on the line betwc<•n South Dakota and Iowa 
JHwth of the town of Akron . 

"The Big Sioux river, wh ich fonns the clividin<Y line be~ ..., 
twt'en the two stalt•s, dtan~ed its c·oHt'se a ~:hort ti uw 11"0 by 
cutting- off a point of land and this stream ch an~r has IH:'eessi
tal'l'd qnitP an l'Xtt'nsiw impt·on'mt>tlt in onlcr to at•c·omHtodate 
traffic erossing the t·iwr at this poittt. 

•· \Ve would appt·c·l' inte yonr advi•·e as to what we should 
('(Htsitlrr the state litH' in the C\'C'Itt of a stt·e;tm chancre of 
this c·haml'tcr. Jn othe1· wonls, diJes the stall' hounclar; fol
low th<' mai11 channel of the stt·<·am \Yh<'ll st rram ehanges of 
this kitHl oc·cur, ot· is the state boundary fixpc\ by the ot·iginal 
sun·ey whi<·h was marie at the time the state• lines were drter
milll'c\. The drtrt·minatinll or the cxa\'1 lot·atioll of the state 
line in this instan ce im·oh·l's a lar~P <'xpt'ndittu·r a11cl t·he divi
sion of ex peuse is based 011 the lcwa I ion of the stu l <' I ines. 

''1 wonld he glad to fnr11ish yon with a shc•ll'lt showing the 
rot1ditions here if it would be ut <Illy assistant'£' i11 answering 
tiH• abo\'e quest ions. '' 

As l understa11d i t ft·om othrt· soun·cs, the• rivet• broke across 
11 ll<ttTnw nec·k of land, rstahli:-;hittg a lll'W !·hatlllc•l, and lravi11g 
what mig-ht hr t·;tllrd a lwr:-;eshoe hencl , as th<• old clry. •·ha1111el, 
touelting the tow n of Akron. I am fnrtl te r infornwd that. the 
wat er is all hc•i ng t·arriNl th1·ou~h th e nt'\\' c·han11el, a11d that 
there is nothing hut sta!,!llllllt. water in the old ehannel. 

If I han stated the facts cune!·tly, tlwn this t•h;mgc in the 
<'Ollt'SC of the rin•t· is what is known in thl' law us 1111 avulsion. 
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'J'ilat IJ t'ill!! liH· •·a"l'. til•· lmturdar·y l•<"lm···n th,· states of South 
Dakota a ll< I loll a n •nwiu s .in~t will' I'!' it was lwfore, in othe r 
\\'Onls, in til<" t·t·rat c•r· of tilt• t·ltlllll i!'l ol' the sl t't'H IIr as it existed 
i1111111·d i<ttd \' lwf'on• 1 hC' '' nllsio11 tw•·ttl'l't'tl. 'fhis 1J Ill' Sf ion has bccu 
fn·qul'ntly ·J,l'fun• the supn·IIH' t·otll'l ul' tlrl' !'11ih·<l !-:itatcs, Three 
or the )l'alii ll;.!' l'iJM•-; <ll'l' the fuJio\\'ill;.t: 

N 1 bn•s/,·,, 1'. I ow a . 1 1:1 l'. S. ;!:'J!) : 
,1/ ls.wlllri 1' • .\', bn1ska, I !1(1 11. S. :2:~: 
A rk1111s11s 1'. '!'tltlll sSII , ( l!ll:-i ) :2-Hi If. S. l :"i~; h R. A. 

J!J l ti-D, :?::i8. 

I n all of t ltl'~t· <"a-.t•s the J'l'illc·iplt• is elf'arly mlltnllllt·rd that when 

thr t·hall"t's an• dnt• to :ll't'l't'tiun. t he stl't•am remains the true 
honlldru·~~; also that it is tltP t'<';ttl'l' of the st rt•am Ot' ma in t.:hann cl 
that is thr trtH' IHJ1111dary. I I i:-; not 1.lt-tcrrninNl by di\· iJing the 
di:-;taut"c IJt' l\l' l'l'll the hanks. 

Ou the other h:rnd, it is st't forth with eqnal (.'lra rness that 
wht•tt tlH••·e is 11n enti•·•· r·h:rn!.!t' of tl11• chaJ IIrcl so thal a llt'W t.:hannel 
is cstahli ~lu·tl , untl tht• oltl tll'it•s Ufl. ol' at ll.'a-,t l.'Cases to perform 
the fwwtion ,,f <"<ll'l',dng the wale·•· as a stl'eam, that th1• lmllll llur·.r 
dof's liOt c·llllllg'(' hu t ]'('IIlii iiis Wh('l'l' it was a t I he t inw or the 
aYnlsion. 

If I am c·nrrcd. tltl'n, in 111y fads, the Ill'\\' l'ltanii('J is cntin•ly 
111 tire state of South Dak(tta. 

1<'. C. D.\\"111!"11~, . l ssisla nl . l llornru G'cnaal. 

RJ~~fO\',\L OF S~OW .FIW M S lll E W ,\MiS OX B HI DGES 

Counties are not responsible ro r 1\eeplng the sidewalk over a bridge 
Inside a city free f rom snow ami ice, e,·en though the llridge was erected 
by the county. 

Iowa Ti i{!hway Commission, Ames, Io,ra. 
Gentlemen: 

Fulmuu·y G, 1 !)] !J. 

Yonr ll'lter of thr. 18th tr lt. tHl clres~ecl to thl' attot·rll'Y g"C' II CI'Ill has 
bet•n n·ferr·eo to me for a ttrnt ion. 

You shtte: 

'·But let· <'Otlll h' a year Ot' so ago c·onstntl'tcd and paid 
for a r ri11fon:cd ·torw~cl<' at·c·h l11·id ;.!c I'(JII"i~ti ll!.! of thr<'e 10-
feet arl.'lr spans in the town of Shell Hol'k. .\ sith•walk was 
constr netccl 011 either side Of tJris Ul'id:;c uy the CIJ Ull ly fOl' 
pedestl'ian use. 
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. '.''~'he (!lll'stion lras 1~1)\\' t·utur np c ·nltc·t•rnill~ tht• r·,•spnn
!'<dniJ~,\' ol the ('111.1111,\' Ill ('l)lllfl'l'lioll with ~· c•c ·pin~ the ~Ito\\' 
nm1 ll'~' rem~Yl'<l II'CJIII tlrt'"'l' sidt•mtlks. \\'c• tll i~ht sta ll' that 
the hl'ltl).!t' Is ltwalt•tl wlrcolly \\'ill1in till' int'"I'JIIlratc·d town 
nf Sht• ll . Hot·k and o11_ ""<' of t ht• t.:it .'· st r·c•ds, a It houg-h the 
c:on!>trlld ICHI oC the lH'HlJ!e itsl.'lf was paid for r11ti rely from 
coun ty fmtr1s." 

Sedion 4:!:!, p:11·agraplr l$, supplt•mcntal su pplemcut, 1!115, 
lH'o\·iucs : 

"To PJ'o\·ide fo1· the <'l'<'l'!inu of all hriclcrc•s wh it-h IIIII\. hl' 
ll~C'<'~SHI'~· ~lllll \\'hit·l.t tJrr puhlie COIL\'elltt:;ll'C m ay l'l'IJ.ll il'e, 
wrth~n the1r re~r~·dt\'f' tm.nrties, and tu krrp the sumc• iu 
r<'patr·. cx t·rpt as ts oth<'t'w•~e pr·oyidrd hy law. " 

, cl'tion iG7 of the code JWOYidcs: 

"Ci ties s hall have the tare, supenisioH tu•d control of 
all hricl:n•s and c·uln~rts within the corpol'a!<' l imi ts thct·t•of; 
sh<111 <·a us<• the same to ])(' krpt open nud f'•·c,• from Huisanl.'cs; 
and shall t·onsii'Ul!L und kN•p in repair all puhlic cuh·crts 
"·ithin the limits of saiJ corporations. Th,.,. rna,· aid in the 
c:ollst rnet ion of any coun ty hridJ!cs within ihe li'rnits of said 
l'ity, or in the coustntdiun of any b t· icl~e t·o11tig-11ous to said 
"it,,·, c•n a lri; . .dtwa~· Jradi11~ tu the sa me, o•· in the ctJnslr·ut·· 
t iun td urr,r br·idgc ac·ross an,r nnnnvig'alJle ri\'<'l' \\'hic•h 
divitl,•:-; lht• <·oun t\· in wlrit·lt ~;aid l'ilv is lcwaiC'fl from another 
statt•, h.\· IIJlJli'O)l~iatiug a ~11111 not ~xcerclin~ leu dollar·s pe r· 
lin<'ar foot thereof." 

Sed ion ?!'iS ,,f the suppl<'lliCtllal supplt•tnt•nt, l!J1 5, pro\·ides: 

"f'ities of lhf' fii'St c·lass and also c·itit'S of lht' sel'ond clas~ 
having- a popu lation of fh·c tlwu:-;clllll ot· (J\"t'J', nnt..l whic·h 
a rc tra \'t' J'sNl bv a strr11111 t wo lttntd t·etl f t•<•t. Ol' Jlll ll'n in 
width fro111 slto;·c line to shore line slwll ha,·c full t·ontrol 
of I Ire ltriclg-l~ funrl le\'iNI and <"Ollrl'l<'ll "" pro\'idt•d hy law, 
and shall han• Ill(,' •·i~h t to u<,e the same l'or t·onstrult-ion 
of bl'id;!es, c·nl wrts anti approaches thereto, repai t·ing t ht• 
samr. ancl payi11;.t britll!l' lwnrls allll in lt•r·rst thc•rcon issuetl 
IJ\· sue· It t·it \'. :ttrd shall be• liable for drf'l'c tivc t·onst!'lldiun 
tlrt' l'l'of, 11111i iailnre t.o mai11t11in tire same in safe t•ondition 
as <·nun lic•s 11ow at·e with r t>l'erenre to t•mmt,v hriclgors; uncl 
11 0 COIIIIIy shall be liable fo1· any sut·h ht·i<lgc or injuric~ 
<·a used thereby." 

t'nt..le•· lh<' fot·r~oiug- l'iel'ticms it has been hcl<l that, except in 
ritics of the first <· lass uud cities of the set·ontl <·l!tss o\·er five 
thou~;and j)opnlalion, that the c-ounty ltas thr right to erect public 
uriclg-cs 0 11 }1tlblic highways inside the l imits of the city . 
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Btl! t'. Pu 11lch. :21 I owa, ) Fl. 
lJar/'1 ll l' . B rouks, ~~ Iowa. H4. 
Osknloo.w Stram Enuinc l rorks 1:. l 'otlawallamie County, 

72, fom1. ];.{.!_ 

Slulls 1:. /Jnna, 138 Iowa. 2-14. 

Rnt after the c.:ounty has r rrctP1l a h •· icl~c insi<l c thr city limits, 
then s uch h r·idl!c lll'l·ouws a I' it~· sf n'et. and the eity alone is 

rcquirt>d to keep the sa me in reason a h)(' a11cl ot·1l inary good car e. 

llolmcs t'. Tl ambury, 47 lnwa, :l-18. 
S achs v . City of Siou.r City, 10!l Iowa, 2~-t . 
Framan I'. f llcltprndrucr, 12:1 Jowa, ] . 

SpN·ial elw r·tet· eitirs also lrYy tax(•s for and control thrir own 
bridge f n1ttl. Srdicms 1003, 1004 and 100:1, supplement, 1913. 

Cities undrr· ~·ommission forlll of g-o,·c·rllmcnt also huvc exc·l usive 
auth01·ity to )(' \'." a tax to c·rl'atc a hrid)!c fund u pon the property 

within sa id c·ity. 

City of H eokuk 1'. Il rnncdy, li'iG Iowa, 680. 

It is ucgli:,!ctwe for the ('it~· to pPrrni t i(·c a n <l snow to remain 

u pon its side\l'alks 1111 ti I it hcl'omes rolll,!'h mul dang-er ous as a 

result of th awing and frcrzi ng. 

Pin11.1mc ·v. Cif!J of P rlT!J, 14{) ~. \ Y .. -!!1-l. 

From all the foregoing- it is <'\'idrnt thnt the <'Otmty of Butler 
is under no ob 1 iga t ion to k i'1' P I h<.' snow a lHl icr rrmon-d hom the 
sidewalk in question. 

\V. R. C. K1·::-< DH1CK, A.~sislunf Allot·nry Gnrrrof. 

BtTTLDI~G ll\" nA\" 1 •. -\DOR 

Under section 1527-sll or the 1915 !'Upplemental supplement of the 
code of Iowa a board or supervisors has the power to build by day 
labor at a cost not to exceed the lowest bid received at a public Jetting. 
After tak ing bids on t be original bridge or culvert the board is not 
required to advertisl" for the cem en t. gravel. bars, form lumber, labor, 
etc., eo long as it stays below the lowest bid received with the total cost. 

,J a nmtry ~!l. 1 !ll !l. 
Iowa Stat e High way Commiss ion. A ll1C's, I own . 
Gentlemen : 

·we a•·e in receipt of ~·om· <·omm u nit'atioll of the ltith inst., 

from whith it a ppea r·s that th<' hoard. of supl"t'\'isor·s of Brnton 
<'Otlnt~··, l owa, entered into a <'Oil t r al't wi t h the \Yater!oo 
Coust ruction Com pany fo t· their HH9 t·cquirements 0 11 rcin fo t'l•ing 
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strt'l at a fixed prier; all(i thnt !'aid bout·ll intends to lct nll b t·idges 
a nd cu lverts and rejett those priePs which seem the hi~hcst and 

build hy day Jabo t·, using the hars f1·orn the Wat<>rloo eontraet, and 
ptlttilll! tl1e j obs in nuder the lowest hid s r eceived; atHl said 
hoar-d takes the position that aft(• r· taking bids on the or·iginal • 

bridge or cul\'et't that they are n ot required under the law to 
advertise for the cement, f!l'<lvel, Lars, fo rm lumbet·, labor, etc., 

so long as they stay below the lowest bid receiwd with the total 

cost. · .-.; ~·ttj 

·with refe rence to the fot·egoing you request an opin ion from t his 
d c>partment as to the lcg'ality of the !LUOVC \Uttlct• sec:tion 1 5~7-all 

of the 1915 supplemental supplemen t to the code of Iowa, which 
section is as follows: 

"Standar·d specific·ations for all b ridges r.nd culvert~ . rail
road O\'<'r·head trossing-s nt· subways shall be £urn ish<>d without 
c·ost to the c·ountics ancl t·aihoad compan ies hy t he state high
wa~· eornmissiotl, and work shall be done in a ccordance t here
with. and when said h rid~!c a11d curvet·t work is com pleted 
and nppt·ovNl a d up licate fitatemgrnt of the cost thereof shall 
he filed at once with the state highway commission hy the 
count.'· aud itor . All (·ulverts a nd brid~e r·onstl'ltct ion, t ile 
and ti l in!.! and r·cpair \York or materials therefot·, of which tlr e 
rng-inrPr 's esti mnte1l r:ost shall be one thousand dolan• or lesfi, 
nu1y h<' adwrtisecl a nd let at a. publ ic letting, or may be let 
priYately at a tost 11ot to exceed the engineer's es~imat e, or 
m;w he hn il t bv dav labor. A ll (·11lvert. and bnd:.re con
str~rdion, g-racli n'g-. tile and tiling and repai r work, or mate
riHls t.hrrcfo •·. of which the eng-inPer's <•sti mat.cd cost shall 
cxc·<' <'d one I honsnnd dnlars shall he adnrtis<'il and let at a 
puhl i<' l r ttin!'!, prm·icled. that thr hmml shall haYc> th e _rower 
to rdrl't al l hitls. in which evPn t t hPy ma~r rrach'ct·t•se, or 
lt' f prin1trly hy st1hmittin!! ront rart t o the state highway com
mission for appro,·nl. or huild hy <la:v Jabot·, nt a <'Ost not t o 
rxr·rNl t h<' lowest hicl rcc•cived. All hids t't>c·riwd shall be 
puhli1·ly opcnC'cl. at tiH' tim<' a rHl_ plcwr ~Jlrl_'ifil'cl in t h r adv<>r
tisrment, and shall be t•ec•nrdrd 111 drtnll . 111 n honk k<'pt for 
t hat pm·posc, by tht' Ponnt~· anclitOI': said hook sha ll at all 
t im rs hr oprn to the puhl ir fPI' for insrwel'ion. Any n t·oposrd 
c·onlniC't whic·h shall ('Xc·rrrl the sum of two tho 11sarHl cloll ars 
for one hrid~r or culwrt, m· rrpair·s thrrcon, shall hi' first: 
appr·owcl hr thr statr hi~hway rommis.<:ioll l?<>f~ rr thr same 
sl1all hP rffediw as a rontrart. J1pfm·e h<'l!llllllll:,! t lu' r·nn
st nwtion nf an~· permanent h r·icl:,!!' OJ' c·uh:rrt hy clH~' .l ahor 
or ln· 1·nnt rad, thr plans. snrc·ifi<·n tions. Psttm:lll' of clr'a111 a!!e 
nn' a: Psi imatC's of cost ancl their· ;: pc•«'ific ]oration shall h e 
fi11·d in the county atulitm·'s offiee hy the engineer. Brid~cs 
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f'l't•d(•d !1\'c•l' •JraiiiH:!t' llit..flf'..: ~hall, wJH' I't' lH' I'C'SS<II'Y, b(' ~0 
,.,,1 .... t rcwt 1·d ' " aJJ.,11· tltl' ""1'''""'''110"1111'<' to IH• 1'!'1110\'{'(l for 
c·l 1·anin!! <-;del ,Jit• · l~t•..., wiflt :1!- littl. · rlanul!!C' tn tit,. rrm twal ~11d 
]lf't'Uiillll'llf parts ol' 'aid lorid!!l' as pradi(·ah!": 011 <'Olllpl<'t.wn, 
a dl't:cilc•d ... t :cl••l!ll'lll ol' ,.,,st. and ,,fall.\' adthltnll"' or altl'rattons 
to thf' plans ... hall hi' adtll·d In IIH' nltoy,~ r····onls 1•.': th,r 
l'll!!inc·r·t·, all 11f whidt .... hall he• r••lainrcl in_th.' c·out~ty and1 tor s 
ofli•·c> 11.., 1wrm:uwnt n• .. nrcls. a1111 when !'aHl work ts rmnplPit•cl 
;111c1 ii)'Jli'III'N1. a d 11 plio·;clt> statr!nP~tt nf t he rost. tl~c>rrof shnll 
hi' fi11·cl nt Oll!·r with tl 1r state> lt1!!hll'a~· PomnH;;.sJon hy 1ha 
<·nllnh· andit 111 •• 'l'l1c> o·o11 11t.'· ancli10t' to clrnw "'111Tnnts fot· 
thf' ,,; 11 (1 1111 t of pn,1· rolls fM lahm· fn mi~l~r<1 IIIH1f' l' tit<'. da~r 
l n1 1o1· !-l'sfc>nl. whrn ~aid pnr rolls ar<' (•prtJfiP•1 to lh<' rn!!ll1r<'r 
in rltn;'!!f' of t lH' wOI'k. ~a i •l bills. shnll . hp pn!';sNl : ~ron by 
the honrc1 at t hr first mrrf ''' f! follow Ill!! s:-llcl pn~·mPnt. 

P a rt ic·ul a r nft1•111 io11 ir.; <1il'<'drd to that part 0f: sni<l sert·ion 

wlt i<·l1 provit1 c·~ ns follows : 
":\11 <·1thrrt 1111(1 h ri <1!!r rom:tr wt ion. ~I'<H1 inl! ti lr fl ncl ti ling 

mHl J'rpair work. ot· n111trria l~ flll"l'l'fnr. of wh it·h this rn!!i
nrrr ·~ , ..... ti n•:IINl .. n,f sl•a ll rx<'I'Pcl onf' tilon~n n cl r1nll nn; shall 
ltf' :Hh'Pl'lisNl :11111 kt nt n pnhlil' lr t t i n~. pl'OYicl Nl. that thf' 
honnl ~1111 1 1 h:t\'1' ti t!' po1rrt· tn t·c·.irc·t :tll h irl~: in wh i<'11 rwnt 
thr" n~:n· l'rMhPl'li~r. or ld printt f'l_,. h.v snhmittin!! rontnwt 
to 'thf' ~tatr hi~hmw l'lllll!llis..;;on for npprnnl. or hnihl h~· 
rln~· lah01·. nt a ro~:t not tn rw·rrd thr lmrPst hid rr••pj ,·pc1." 

Tt 11·i ll h<' nofNl thnt Otr ltnarcl ha<; thr powrr 11111lrr saicl o;rdion 
to rr,iPrt a 11 hic1..; :-11111 to hn i 1<1 It_,. r1n.·• la hor at a rn~t nnt to C'Xt'f'f'd 
thr lnw<'M hicl rr <• t•h·rrl Tt i;; thl' opinion of thio; <lrpartlllf'Jlt that 
thr1·r i<; nothil'J! in sllitl sr<'linn that mak<.>~ tlH• mrthnr1 pursnrcl 
h\' nf'n fnn Nllllll\' illf'!!ill. Thr p0\\'('J' to huilol " ·" <ln~· lahot• 
i;nplir~ thr Jl0W<'t: to pl'clYit1t• lh<' ltf'c·t>ssill'Y mal rt·ial. 1'hr lf'tfinl! 
i~ pnhlic· lllH1 npPn to rnm 1w tition .. \ 11 that i" l'f'•JU in••l of t hP 
hoarc1 if thr~· hn ild h~· tl a~· lnhnr is llwt thr rnst shal l not rxc·rrd 
tl l<' lowrst h i<l rrrriYrtl. 

C' . \V . Pmt~!"OL , A.~.~isf•111f : I ffonrr!f r.rnrml. 

TltnDEH'~ BO:\'J) 

T hr Tllwa !llal.c h iA'h wny romrni~::;lo n i !< not authorize<! h :v any 
s l a t u l a to p r·rsc t·ihC' or· rf'qui r<' the givilll': or nrrcplance of a h lclcl E'r ' e 
bonrl fo r t ho Jli'OlN·t lon of a count y, ln the plare or a certi fi ed check 
a ccomp anylnA' l.llc ls o n h i~h way b ridges antl material s. 

Towa ~tall• ll i;.dtwa~· Cnlltllli""inll, Alll('s. Tm1a. 
Gc>nt lr-111<'11: 

Ja nuary :.?0. Hl l !1. 

· 'l'h i-; df'pal'f lll<'llf is in l'l•c·eipt of yout· letter of thr !'lilt in;;t. 

OP I N IONS RELATI NG TO H IG HWAY COi\1l\I IS SJON 2Sl 

wherein you asl\ for an opiuion as to the legal sutricietH:y of an 
eJH·Iosed form <.lenominaiC'u hy you, a bidder's bon<.l; and as to 
whether or uot it would be a <h·siraiJlr ~uhstitntc fo r a certified 
chrcl• at·compauyiug a bid; and CUIH:cmiug which you write as 
follows : 

" "We m·e sulm1itlin~ to yun fo r ynn1· t·onsidrration aud 
appru\·al a ]1l'OJWS<:'tl form of bidder's bond whi1'11 we eoutcm· 
plate U!'ing in the pl:ll'c of the :-, Jlt'l' l'l' llt ('t.'rtitird <:ltrt·k wh ieh 
accompanies contra<·tor's bouds lilrd nt ll•Hings on highway 
b ridgrs and materials in this stat(•. 

•' One of t lle!ic bouds, p rnpcl'l~· lilh•tl out, would be fi led h.r 
the bicld<'J' with his JII'Ojlosal, it bciu~ om· intent ion to )ll'c
paJ·c a form of houcl whirl! will f ully proteet t he couuty in 
the e\'Cnt t hat the hiddcr fails to t'lll~r into a eon tract with 
the board of supen ·iso 1·s on wol'l;: awarded h im undct· his 
proposal. 

" .. • • A hiddn 's hond will also be more eonvcn ient from 
the c·on t rnc: lor· 's st<111<lpoi11t br(•;nrs<' it will t ot tie u p a con· 
s iclrrable st un of his monr~· in c·t•rt ifietl ('hrc·ks cln ri ng the 
bidtlinl! ~rn-;on. 'l' ltc c·oun ty ofl ic·ials arC' snn1rlimcs slow in 
r..turn i n~ the trrtifir<l c·hPt'ks fi}(• cl with the hid, C'Onseqtl<'nt ly 
the (·nntral'lors cloin~ a c·on..;id<•t·ahl c am<Hmt of husint'ss in 
t iH' statP lt:wr o lnr~.re sum of moll(')' outstand i n ~ in tire form 
of certified checks." 

~h nnswC'L· to all of the foregoi n~ is that I am of the opinion 
that. tltc Jnwa state highwny <·ommis'\ion is not autho1·izcd by 
any :-.tatnte to pres~:ribe or rcquit·c tltc ~i,·in~ OJ' lll't'<'Jllanf'e of 
stll·h a bond. 

C. ·w. Pa:nso1., . t s~i;;tanl JL!torll( y Gcncml. 



OPINIONS RELATING TO BRIDGES AND 
HIGHWAYS 

I>IWI.:CTI\'E fl() ,\ll!'i 

Cicncral dl:acuaalon aa LO the liahllhy or t'OuiHI<"' f or •h·rcc::th·~ roads. 

l>l'I'('Udu·r :i. 1 9 1~) . 

Mr. Ena·l \\'. \ ·incl'Uf, l •uuul.\' .\1ttH'Ur~. 
CJulhri<· ( 'm1u1y. ln\\;1, 

Dt·nr Sir: 
YuHI' r:l\'tll' (lr ~OV('Hih·· ·· l ~th ndtlrc-.:r-.{1tl to Ill~ tJI1UI'IIl',\" J!Cilera1 

hu-t IM"t•n r<"fe•·n~tl tu llll' for unswt·r. 

l11 ~ Colli' l<•tl~l' ~·on usk tilt' upiuiun of this dr(lal'tllll'llt ltJIOII thu 
fuJitJWiUJ,{: 

•• lJUI·iuJ;r the• ~\ltlHlH-'1 ' of 1!117 f:utltri~ t'U111l1\' I'Hll~cJ lo he 
(•t)U"\ttU('l('(l a c·f\t'IHill lnt~(" {'0tltr Ctf.! Ju·i<IS:t' h\'(';' U l'l't1l01\. C' I'OS~· 
inA une uf a rnaiu 1ruvelcd hi,!.dl\\ltylii uf the c·••IIUty und ou 
fill(' .,r til<' {'CIIIHI,\' rtJIHl'\. Pl't'\'iuu~ t(l 1111• IHi ihling- or this 
hrhiJ,tC' tlll'rt• hutl 1wt·n u j~ i11 thr a·oall ut tha~ p:H'Iii·Uhll" 

poiul ami the ,,f,f IJI"Hiuc.- Wth maiu&uint•tl (Ill tlu' jo:: 111 tJw 
l'tlncl utt .l oul ol' the •li rt•t·l li111• or the hi!(ll\l':t,l' , 'l'h•• ln·id::<' 
hut! bee11 ~umpltt <·t l ,,.. 1"'"''1 i~ull~· <·umplot•~l. hut tho 
apprual'hr>' to "11<1 hrid;:t• IHt<l 11ut h~t·u t·UIIII'Il'lctl. A• u 
matt<•t· of fut'\ I l lt i11k t il<• t•vidt•twt• will "'how t hut IH• wm·k 
wlntlf'\'t't lus•l "' Y'-'t ltt.'l'll done wlwn au uutfuuohilt• iu tlu~ 
ll i~ltt titnr, llrin·n hy u part,\' whu \\,1!; lint fulllilt:tt• with the 
tt)UCl. da·ovt• CJ\'t•r tlw t~mhaukuu•n1 mul ittl n ll~t• ditl'!1 ttNtl' 
thr f'lld of ""'.Uitl hrid;!t'• injurill!! tlu~ fK'(•Upllllh uf tfW f.-Ur and 
dauHq.du:: th(' t·n t·. ' ('fw N•nut.'· lw•l moiutnitH~d lh> harriN-s or· 
Wlll'lli111! If• purtil\'-' tntq•liu!! ou nw l'nat.l. 'i'lh• uhl 1witl::e i ll 
tlu• jn,: iu lh~ I'OtiCI Wt.1:-. ''ill uuaiutaiuC'C:l nrul w;,, l.dn!! tr'tl\'ttlt•d 
ju~t llae $Untt• U:-\ it hntl ht•t•n fm· uuu·,• than 10 yPUJ"'-) pu,t, mul 
tht1 Ul'W lu-icl!!<' uud ro.ucJ lf'Hdiug lo it wus nut iu uuy wny 
i11 u'e by the publi~. 

" l 'nde1· I his stutc of fuels is the rounty liable in rln ma~('jj 
to the injured purl ies! ·' 

As you nrc well uwu1·~. no <'Pinion 1hi, drpa1·tnwnt rui~ht gi"c 
lYOuld be hinclin!( upnn a11y eourl. and mi!.(hl nut e\'Cn be wry 
}l('I'Stulsh•c. fluw('\'Cl', th<' t't' Ul'e SOIII~ ~l'l l l!l'a l l••·im·iph.·~ which our 

SUJireme court ltn.• laid dow11. 

Fi ..... l T lw···· ,~, 11" lt.tl•a '·' .. ( ,, 11111111•· I'·'' •·ul'pnr.n .. 11 ••·••IIIII\ 
r,.,. Ill''.: II::···~~ • •'"' •·· r"a.r .... ,.,. •·pi ,,., I n ht hlt..'\'' .\ ud I hi .. l t<~htli·r,· 
h;t .. 1w1 hl'll t•\ku.l··d 1'.' ······•·111 r·•;ul 1.-:.::i ... ttlit~tt 1,,. , l t"l\lt' ,;r 
Wlti•·h l't'l'l,till l'lltu J, ltl't,\' hl\1• J.,.,.tl ;llh•plt•tl :1, t'HUIIf~ 'r11;hl,, 

~t···· ·•u l Tht• li;tlillil,\ r ..•. Jlt·:.;ll!.!i'Jtl'l' ._ .... lu , .• ,lt ... l l'lh·liHII ;uu) 

•·•·r•:tit· .. r hri.IHt•' it1 lu.l ..... appr •. :, Jw .... ''hidt un· '"•·::ou·•h·,l a .. a 
l •:u•t uf' fl it' hl'idt:t' f11l' 'Ui•h jlllrJIP't·'. 

.1/dl,,· r /h·w• f'oudy, ~l.i ltl\\:t, ,"'t. 

1-.'aiuuirf 1', l ' mou ('uuni.'J. II ~ lu\\u. ;l;•~. 

Otlwa· I.•H"o(···• nti!!lit lw •·i11"l. ltut 1l1i ... j, t•h•arl~ lilf" In\\ 1hu uur 
'-ti JU'•"I•H· •·••n l'l will nn l •·Xl1.·11•l 1 hi-. li;tl.iln.'·· :nul in a \ ' t'l'\' t't't·t•ul 
i'U'•.', Sm lllru 1', 1/,,.,,IJ, 1';,,,,,!1. 1i:! Jq\\,1, )'.1, it IHt... "'' l;••ltl. lu 
t lull l':J .. (Io I hf' l 'l)lll'l ~Ji id .at p;l!!l' ~;,: 

.. .\pf•••llaul • ••flf•·thl~. ltu\\t'\' ·1·. tlutl 1111' l'ottn f\· -..h,ml1l hl' 
fl,•ltl liah!t· u11 Ll!•· 'illlu• lht•(•l',\ tluu i 1 j.., ,.,.,J.,.H,~ihlt• l"or 1lu• 
4'111l,l1'11t'l 14111, IIHIItl\l l liUII't' :HIIJ l't•p;Jit• ttl' 1'4UII1l\" lt~•id•.-1'"' • UUfl 
it nw ... t ltll •·nnf,.,,, .r tlwt t ilt' ;wal .. ;.:.'' j.,. quir(• ;.,,.....,, .. 'itu; this 
t·•!ll l'l, i11 adopli111: lht· i'Hit• 11f liahili ly l'ut· •l••ft••·tin· lu·id,!!es, 
(~UI llt•l f••Jl~tw tl!fl J!•'l1t'l'tll rult• t iH'II t•\i,tiiiJ.r iu etlllt'l' jlll'istlit•· 

lth!h· aud Jw,, Mlh·t· it<-. rui•·PI it~u. ,., ..... i ... u•ul ly tutti •·uu-.i ... lt•utf,,· 
r(·1.u~<Ct'd h• ••nlm'!!t' llt r :o.:mw. 1 ~ •• ,. • ·:~: .. , • .., hitlwt·l•• t·it•·•l ) . II hn" 
l'f'ii1 ... 1'Cl eo llppl,\ il tu I'HIIHt~· j .• il .. itlltl I'HUt'lhouM"t-1, In tlitt•IH'~ 
:111tl tls·~tin ...... , .. ,Z\Irtll'irtl f,,. lt•!!i..,J.Jti,·r Ulllhm·it\' nud tu 1lw l'arc 
of Jtuuprn~ ancl ithull(' ~ and ir mav \\'(•11 ·,;,. alli t'llll't1 tln11 
••f'>IUit~· hridt..~ t·uel,Ji1ulr llw on l~· · !'x•·.-•pt itm iu lhi!to~ ,t,ute 
t<o thr rut~ nr llllll ·li:tloilil~ ... 

Th(' JtiHr\'(" ,.,..,<' w:p .. tlt•(•itl•••l aft•·•· ahr tww t'Hrul lnw Jwcl J!UIH' 

iuto c•fTt•..t , anti it wa:-; rlu· ..taiw .. r tllf' npprlluul tlutt tlu• c·uuut.y 
shllillcl 1.,. IU'Id liahle '" tn tiH· hi~h""." II< wc•ll "' h1·id!:<'~. 

1'ft~ f;n·h in lh(• ,.H>«" :..c·•·m quitt• ~ituilm· lo t ht...,., ,:h·<'rt 1.,. wm 
mu l wt• 11u•J·(l fllt'r Ml!!1!t•xt t hul il' ~ uu hu\'f• llfil ull·t•mly d;,ll ~· M; 

tfmr ynu r'-'nd lhi ... c·a..,.~ ..::an•£ully. 

.,\~ nfrc•m_ly )\11~~(')1.h••l. 1fti~ fl••jJ.t l' lfllt•ul f'U il iiUt .s.uy UK a IIIIIUl•r 
of law tlwl tht'l't• i> 11ro li:.t,ility: hut. ftvtnl thr ra,.h y•>n ha••c 
J!i\'('11, iu thr li;:ll t of CIH• ahU\'1• •·n-.r•, it wuultl M11'm V{' I'V dtJIIl•tful 
if there wa' all~ liability''" tl.c· )IIIII <Jf tlw ,.,,u11t~·. . 

W. II . ( '. Kl.!'I I•HI<'K, A.•.,i.,funl 1\ llorwy C:rnrral. 

ISERVI(' ~; 01•' XO'fi ('F. I S ;\ SSP.SSISG I'OR DIPR(I\'F::IIF.~T 

Section 14. chapter 237. 36th (;,.ueral Asscomhly n .. 1aulre~ ')f'nwnal tterv
lce or tbe notice the counl)" auditor muat gh•e to all Interested parties 
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i n th e prM·ce<lings :J.JlJ10rtioning SJl f'Cia l :1ssessm ents against property 

fo r roatl i m pro l' emen t ~ . 

Jmmary :28, 1920. 

~fr. Hal I f. :\fo-.;ic•r. ,\ ~si~t;nll. l'llllllly "\tl~>rll t'Y, 

'\\'a tc· r lon, Jowa. 
Dc•a 1· ~ir: 

\\·,. ha\'(' yo1 1r lc•l t1•r o[ thl.! :_!:!d inst. wherein you J'<.'(j Uest the 
Yic•\\'s of this ch· pa 1·tnlt''tll 0 11 ihe q uest.ion of \rhct hel' th e notice 
wlcid 1 the c·out l!,l' a11di tor is r·<•qni rNl tn ~ct'\'<' , nn<lrr the JH·ov i~ions 
of sec·! inn J.l. dwptP I' :.:!:l7, ads of lh<' :18th OC'tH'ral Assf'rnbly, must 
IH• .Sl'I'\'Ptl Jlf'I'Sntrally IIJHm all prrsons whose r:ame appeat·s in 
till' apport imnnent rt'purt: 

A t·arrf ul rendi11~ of the srd ion lencls mr. to the cnHdusion 
that ]wrsonal spn·i,·C' is rrq uirrcl , allll I will hricAy sta te my 
I'<'IISOIIS tlH'I'C'fOI'. 

'l'hr .statntr pmrides that 11pnn rct·eipt of said apportionment 
th<• N•llllf_y :1111litor shall fix the day fn1· hrari11~ hr fOI'C the board 
of Sll])<'J'Y iso 1·:-; and c·nnse twti(·e to h<• served upon eM·h pet·soll 
who~c' nan1e appPars in said apport ilnlllH'IIt repnrt, or in rilly 
l'<'c'ommrn dation.s a c·cnmpan~·in~ thr. same• a-.; 0\1'1H'r :mel a lso 11pon 
thr fl CI'SOll 01' pcrsons in adllal Ol't' ll))alH'Y of any .Slldl rr.al estate, 
wl1i•·lt notit·r sha ll s tate the mnonnt of spreiat asSt's,.;ml'nts appor
t ioncd to each trac·t. 

Tt is furfhrr prnvi<l('cl that the t>o nnt.~· atHlitot· shall c·a11sc such 
110fil'r to be puhlish rcl in at lrast. one of the offio·!at nrwsp:qwrs of 
the connty nnrc cal' It wePk for two ron~r<•tJt in~ '"n •eks. proof of 
snl'h srnir<' to h<' matlt• by affid:n·it of fhr puhli-.;I!Pr an<l fii Nl with 
thE• connty. Omission to sc>n·e any party with not·it·c' :-;hnll work 
no loss of jnrisdidioll on thr part of tiH• hoard, ancl Slll·h omis.c;ion 
sh:tll onl,\· Hffed the pr 1·.sons upon \rltom set'\' i"e has not: hern had, 
:llld if, hr fore ol' af tl' t' thf; J,oarcl has r.utr retl its final nnler in 
apportinnnH'IIt pr·o<·et•<lin gos, it hr dis('O\'eJ·ecl that scr\'io•e of said 
not ic·t' has not hct'n hncl npon any nec·<·ssa ry pen;on, ac; p ro\' icled , 
thrn the hoanl shall fix a t ime fnt· hPnrin~ as to stwh omit ted 
pa1·t ics ancl shall c·a nsc sud1 uotirp to he• sr rwcl npon th em either 
hy puhl icat.ion. ns in this sec·t io11 PI'O\'id c•d, or hy P<'J'snna l s<.'rvirc 
i11 the tinw ancl mnnn<.'r reqnirt•d for sc·r·v iee of o1·i~inal notires 
in the clist riet POlll't. 

It will he nbsrr\'e<l that prm·ision is m~tclc few a not ir·c to be 
served on the on1Pt' of t.hc boar<l of snp<' t'Yisors it pl'opcr scn·icc 
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has not been made upon any owner of pro pert~· aiTed.t>.d. This 
appears to me to be llll ndditinnnl safeguard ft11• the pnr·pose of 
a <•quiring jmisdietion of all interested part ies. The rpturn of the 
officer who had attempted to make the 11crsonat SC't'\'ice wonhl 
disc:losc the faet as to whether personal spr·vil'c had nr 110t bl'<'H 

made on each inter·ested party, and if such retul'll clisc·lo~ccl such 
a condition o£ facts, at the hearing bcfot·e the board of super
visor·s, which, in the judgment of the board, would make personal 
serviee of the notice impt·acticahle ot· impossible, th en the board 
is anthOJ·izctl to cause service to be made upon snch parties by 
puhlit·ation . Tn such circumstan(·es th e bonrd ads in a judil'ial 
capacity and 'its adiou could not b e assa iled ot· questioned, cxccpt 
by dircet actio11. 

The quc•stion, like mariy others arising in the <'Onstt·uction of a 
statute, is not entirely free from donht, hut, as jurisdidion in 
sueh matters is always vital, the snfe r.otH'sr should he fotl owed. 

J . \V. SANDt.:srn, Assistant Altornry Gcnl'ral. 

C:\:\'XOT HAUD Sl'R F r\ CF. t\ SECOXDt\ UY ROt\D 

Roads included in the seondary road system may not be improved 
by b ard surfacing or paving and the cost thereof assessed against 
abutting property. 

Hon. Frank F . ~Tcsscr, 

Towa City, Iowa. 
Dem· S ir : 

March 8, 1!)20. 

I have your request fot· the opinion of this department ou the 
following fJUestions: 

"(]). The road legislation of 11w ~St h Ot•nel'lll Assernhly 
prm·idc.>s a mamwr in wh ic·h St'l'OIIdar.\· rr.ads may he hal·cl 
Slll'f<tc·<·cl. This is upon pet ition . JHIIic·c>, rt<· . .Assumr that all 
prnpl'l'f~· 0\\'nCI'S liabl e fc)J' llSSeSSIIH'IItS ll<'l 'llllllf p:t\'('lll('llt of 
S('t•t)JIIlar,r ronc1 rc·tition for ~amr . Bnarrl j!l'allts prt ition (111CI 

orclPrs pavrmrnt. I"O IIStl'lll'trd. Th <' ass!'sf;mr-nt., of c·ou rsr., is 
mad<' bnt. this with rountv t'OMl 1'111Hls a\'n!lable arc insufli
rirll t' to <·on•r rost of i;·n prnn•mt>n t. Can t.hr board of 
SllJI<'I'\' isot·s ordt'l' wa rnm ts issm•d, mn rkecl 1111 pn itl. n ncl t hPH 
i!-:snr bonds nnd <'l ' f'OClP sri'! ion 403. ;mel ads am<•ndatnry 
fl1r.rr.to, to r·m·e r· saicl in<lcbtNlnPss. prc>\·ion" to t.hr petition 
hc' i n~ tilc>cl. notic·e giren, rll' .. nnfl thr clni n;.! of an~r thing thc>re· 
nndl'l', t he> I'Otmty in qurstim1 hns, h~' popular Ynt<•. onlc' rNl 
thc> board of snpcrY isors to prOL·ced with ha rd sn1·fal'in~ 
within the county ~ 
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'. ( :..! ) . A>-SIIlll (' that hoat·d or snpt·n·isnro.: call elr<:tion to 
\'CJlC' fill quc•st iflll or IHll lf l isstll' to hard .-;ttrfac·(' I'OiHls Election 
lu·ld and Yilt!' for >-twh i:-.snc>. ( 'an f1111ds tkri\'<•d from sale of 
bonds I;(' wwd 1111 Ultylltittg o!ltt•r than prinwr,r roads of the 
('Ollnty !" 

Your first lfllt'stic,n assmn es that t·haptc·r :!:n. ac·ts of the 38th 
(;enc·ral .\ss<'llll,Jy. pn,,·idf's a lllilllllc'l' in whic·h roads eompt·ising 
tilt' se•·ondat·y road s.,·stf'ltl 111ay It t• hard stu·rac·t•ll. 

Ill this i!SSII!llption r fc•ar you arc' iuc·OtTPet. ('l)mplete provisions 
nrr lll<Hlt• itt tlw ad t'ot· pm·in~ nr hard surfaein!r roads embraced 
in thl' pritnu1·y road syst('m. hnl I ha\'e not hrrn able to find that 
any such pro\'isiou c•xl (•llds tour i1wlmles any part of the se~.:oudary 
s,r:;t l'lll . 

ThHe apprar·s in src·t iott -~7 of' the ad of the following- langua~e: 

•' In orckr tn pl'oYicl!' for the ~JraYrlin~t, oil it t)!, or other 
suitah!P sud'ac·ing- of rcwcls of tlw s('t•ollclary systPm • • • " 

allfl it ltas ht•t•n sllg-~t·st t>cl that 1h<' words "or otltrr suitable 
suJ·(af·in~!'' mi)!ht hl' t·nnstrul'd to mean ''lwnl snrfm·ingo," hut in 
this r ('(;lllJIOt c·onc·lll'. Oth(' l' suitable Slll'fm·ittg' must be lw ld to 

mNlll surfarittg- with similar m atr ria l and in like manner·, as with 
<·t·uslt('tl t·n1·k and oil. or tli\'C•rs kinch; of mat(•rial suitahl e for 
snrfnc·ing or top tlressi11~ tlf rm1ds and hi l!hwa.n;. as tlistingouished 
fl'Om lrunl surfat·ing-, whid1 \\'(' utttl t' r~tuncl to lllNIII paYing. 

ProYis ion was m;ul(' hy l'haptrt· !lii. nc·ts of t lrl' :3:3d General 
A~sPtctldy. an tl whil'h was t·epn•sPut rd in th(' l!JJ:l supplt•Jil('llt to 
the l'Otle hy sl'l'fions l!i27-f to 1:):..!7-r, ill t lusive, for (•stahlishingo 
Jwt·mattl'llt road distt·ic·ts a11tl paYin~ roads l.'mht•at·ed ther<'in, 
wl, it·h tln,hll""" it H· lt~do•d t•oarls now fnl'lnin!! nart of tiH' secondary 
road systrm, hut this law was r<'p('alPtl in CXJH't'ss lartgllng"c by 
s(•diou !i ti of the atts of the :31-ith O(·nc•t·nl Asselllbly referred to. 

The two l'nacl syslrms, primat'~' Hlld S('t•ondal·~·, arc Nll·h t•lcarly 
and distint·tly d efined h~· this ac·t. Kt•dions 1 to ·H, with et•rtain 
rxcC'ptions, deal with the pt·inwr·y road syskm, ancl autlrorizt' the 
holding- of e>l t'd inns to Yotc' 011 tht• CJll('st ion of hard surfaf·ing, 
hondingo, rtf' . 'l'IH• r<'maindrr of tht• l'!tnpt cr, with t• C' rtain C'Xrep
ti ons, deals with tht' st•t·ntHlar·~· road s~·stPm, and is s ilen t 011 all 
th<'se impot·tant matt(•t·s whil'lt I hH\'(' jus t llH'IItionC'll. though it 
proYides, i11 detail , l'ot· the improwm<•ttt of tlr•! roads emhracr<l 
within that system, and whC'n we l'onsidPt' thp yast ditfer<'llt't' 
bt>tween the cost of paYing or lrat•tl sur l';wing a gin•n munbcr of 
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miles of highway, antl the impt'O\'l'IUt'nt of a like nnmh<'r of 
miles by gran:.oling and oil surfaein~, we <'<Ill 1·eadi lv sf't' and 
appreciate the reasons whidt impelled the legislature to 1·rquire, 
the submissio• of the former plan to the Yotet·s of the count" and 
to dispose with such formality in the impt·ovemeut of the ·latter 
system. 

The authol'ity to impose upon pt·opet·ty ownl.' t·s, within 11 road 
impr·o,·ement district, thl' cost and expense nreessarilv inl'id<•nt to 
and resulting from hard sut·faeing highways thet·ein: mav not be 
infeJTed from uncertain or ambi~uous lat;l!uage. lt sh~uld and 
must result from cxpt·css terms, or, at least , r casonablt> implic·ation. 
Otherwise, sueh authority has 11ot hecn ('011 felTed. 

A rareful examination of the statutes dealinfr with the subject 
of highways, and also with the powC'rs and dutic <; of the hoat·d of 
supervisors generally, fails to disclose that they possess th e 
authority to hard sul'face roads embraced within the secondary 
road system, aml, not posst>ssinf! sul.'h authority, they cannot, of 
coursP. issue wanants ot· bonds to coYct· indebtedness incul'l'ed 
ther·ehy. 

The !';<'COJld quest ion is, J think , inclit'<'Ctly di~·pm;ed of by the 
<·onclusion aho\'e annolmt·ecl , but, hO\\'CYt>r, that may be, it muiit 
he and is a ll fo; \\·erNl in the 11 eg-a t i ve. 

.J. "\V. S.\Notr:--Kv. As.~i.~tunt Aftorn ry Gf.neral. 

('O~TRACTOHS' UON'DS 

Highway commi ssion has power to prescribe that contract for road 
work be performed in sections, and accept bond to cover each section. 

Mr. A. G. Bippry. County Attorney. 
April 13, 1D20. 

DPs Moines, I owa. 
Dear ~ir: 

Your IC't t<'t' of thc> 8th in st. ndd ressed to the allorn(•y general 
has been t·rfcrred to mr for n•pl~·. 

You stat<' : 

"Proposals for bids were iH\'itPcl for impt·oving a highway 
undt•r· t:hapt<'r 2~17 of the 38th General Assembly. Bids wrr·e 
I'PC·l'iwtl and thC' lowest hid was acc·eptrcl. Jt may he desirable 
to tliYitle thl' work into three o1· four sPetimts in order to 
cxpediate the completion of th t> work. UnclPt· ('hapter 347 
of tltt' ::!Stl1 Ocnet·nl Assc>mhl~·, a h<Jncl is t'f•quin•cl to the fu ll 
amouut of tire coutract pl'ice." 
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You l.hcn ask: 

'· ( 'u 11 1 ht· l w<~~·11nl' s upt·n· i~ol's or hi; . .dl\\'i1 ,\· l'Oilllllis:=;ion divide 
f hl' \\'OI'k ili i <J tlil'l'l' Ill' f,ll r "ol'l'lifJIIS Hl ld l'('IJl lirC t!Jt• fllrllishing 
of a hoJ1d fn r ' '"'·11 sv1·tiu11 iu t h1• Jll'<tf"'rtioll t hll t said settiou 
bears to t hl' Pll tire irllp rowuH'J II eo\'t'rl'Ll by th~ bill avcepted 'l" 

\\· ,. haw <·an•J'ull.'· c·xallliiH'Ll ,.l ,apll'I' :!:17 and chapter 3-1:7, aets 
of l1 1f' : ~Xth (; C' llPral ~\ss<'m hl.r ~ovet'IIing the l ett ing of contracts 
f i ll' 1·•1ad < · o 11 ~t rudiun a11d requiri11~ a umHl to be fil ed hy the 
stt l'l'l'~srul eontradtu· to th e full a111ount of the contrat• l', and \\'(} 
arr tn11dd J· to find whPrc·i n ! Itt• law expn•ssly prohibits or permits 
thf' work uncl<' J' the t'Oll t rad to lw di ,· idccl u p into se<·t ious, and 
a lwnd fm·n ished for eill·h s<'l'liun in lien of one general bond to 

l'O\·er the entire eont rat:t. 

Red.iou 10, ·chapter 2:n , supm, r equires the work to h e doue in 
a1·•·o1·darwc wi th c·e r ln in deli 11 ite pia 11s, spcci fi ca t ions a 11d t>sti mates, 
pn' P<ll:t'd und er the ~u pervision of the highway commission and 
fi!('( l with the t-ounty aud itor, and those plans, spet·ili.:ations and 
C'stimah•s may not be l<'gall y <h•\'iatctl f1·om, except in so fa r as 
the sanlt' may be nwdilied hy the h iglma.r connnissiou to meet 
unfor s<'Cil Ol' I.Jetter Ulltlerstood <:Ollditiull s. 

:\ow, th en , if by di\·iclin:; the work up into se<:tions wonld 
vi olll te a11y of the express <·oudit ious of yom· <:Ont ral't, IIL'lt.hcr the 
J.oarcl of SII]WI'YiSOt'S JIOl' the• high way l'Oillllliss ion \\'OIIltl I.Je a ntiJOl'· 
iZl' Ll o1· jnstitic1L in c·hang-ing t he term.-; of t he contrad; p rovidcu, 
ho\\·t·ver, the hig hway comm ission would ha\'e the power to motlify 
the tl'rllls oC the coHtt·ad i n ot'<l<'r to meet unfurst'l'll or Ut'ttCJ' 
umlcrstoou conditions. 

T l ll'l'l'fot·<•, if it. would br imposs ihl<• fu t· th e tuntractor to ohtain 
a sin gle bond for the full amount of the t·outract, tll(~n the highway 
c~ommissiou woul<l be .iusti1it'd in lllOllifyiug the tOll! ravt so as to 
p<'J'Hiit the con trat'tor to fumi.sh separate bonds fot· <lilfercnt sec
tions of the work: 

It is fnrtltct· provid rd in sed ion 1l of tl tc aet that: 

" The form and conditious of all contracts, the form and 
cond itinns of all hon<ls 1akru or req ni l'L•d for the fu ll per
formHrwe m· ma intenan r·c n£ all work, shall be p rcsc·r ihcd by 
th e statt• h i~hway <·!m1lnission . .\11 con tn11·ts for JWrJ'I)I'!Il ing 
}Ja\'i1tg wor·k or f'Iu·n ishin~ mall•ria l t hnPfOJ' shnll be in 
writin~ and sltall he st•t·tll'l'd h~' a hon .] fo l' the fait·hfnl 
pc1·fonnaut:e t hereof, which Loud shall uc so drawn as to 
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ful ly sec~ne the ~l i'Opc;· couuty from tlefedive workmanship 
ot· matenal for five l:>) yea1·s a fter the corupletiuu of cuu· 
t ract.'' 

Under the fol'egoing statutory provtsJou it is possible that tlte 
highway commission could lrgally prcset· iue that the coutract for 
road improvement be divided int o scpa t·atc pat·ts and provide the 
mannet· and coudi t ious of IWI'torming each par·t, and a lso p rescribe 
that a separate boud I.Je filed for each part. 

\Yhile it is the genentl practice to f urnish one bond to cow:: 
the entire contra~;!, yet the ultimate object to be obtained iu 
such matters is tlte full and ade<tuate protection of tbe county. 
Therefore, if the highway commission is satisfied sufficient ot· 
better protection is secured uy pre~cr ibing separate bonds for 
diffet·ent sections of the work, the commission probably has that 
power. 

I would suggest, however, that in the event any one section of 
the work is of a characte t· nece~si tatiu g a greater <:ost than other 
sectio11s, t he penalty in the bond for that section should be greater 
than in the bonds for t he other sections of the work. 

I would also suggest that each bond be drawn so as to secure 
the county for five years after tltc completion of the entire con
trac:t, aml not merely the section of the work for whielt the bond 
was spccifit ally given. 

I n conclusion, I will say that the cl ivid iug of the work up into 
sections under an entire contract and ac<:ept iug bonds to cover eaclr 
section is solely within the discretion of the hig hway commission. 

\N. R C. K ENDRlCK, Assistant .Ailorney General. 

CONDF.:\IXIXG OF GR :\YE J, H F.OS 

Manner or condemning land for gravel pits by counties Is prescribed 
in seclion 1999 of the code. 

l\11·. Tom Boynton, County Attorney, 
Forest City, Iowa. 

DC'ar Sir: 

J une 15, 1!)20. 

Heplyiug- to your lette r of recent date addressrd to the attorney 
~<'JH'ral inquiring as to the pro<:cuure for eondemning land to he 
11srd hy the f·ounty for the purpose of obtainin:~ gravel pu1·suant 
to sedion 202-t-i of t he supplement to the code, 1!113, permit mo 

19 
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tn eall your attention to scd.ion 202-!-k, whi<:h is a part of the same 
act and whi<:h pro,·icles us r~l llows: 

·· Proc(.•cuings fur <:onc.lctHIHJt il>H of land as contemplated 
in this at't shall be in accut·datH:e with the provisio11s relatiug 
to taking }Hi\'atc }J ropcrty for works of illtcrual improve
ments." 

'rhc mamtct· of tal<ing pri,·atc property for works of internal 
irupt·on!lllcnls is prescribed in section UHJ!J of the <:oc.le. 

T herefore, it will be JtecessHt·y for your board of supervisors to 
adopt a resolution condenuJing certa in dc::-:cribed land for tbe pur
pose of obtaining gravel and then place a copy of that resolution 
iu the hands of tiLe sherilr and dirctt that oflicial to impanel a jury 
to assess the damages, make rctum of the findiJtg of the jury, and 
file the same with the cow1ty auditor. 

IJoweYer, under section 423 of the supplement to the code, 1915, 
as amended by chapter 73, acts of the :37th General Assembly, the 
board of supervisors would not be authorized to condemn land for 
the pu rpose of olltainiJtg gravel at a cost of more than ten thousand 
dollars \\·ithout suumitting the question to the legal voters and 
procuring authority ft·om them for such purchase. 

W. R. C. Kt::KDRlCK, Assislunt Attorney GctiCt't.Li. 

REH'l'OTU:\'G CULVERTS 

Coun ty not required to install cu lvert when ingress and egress to 
I>roperty Is destroyed l>y township trustees in grading the public high
way. 

Mt·. J. A. Nelson, County Attomey, 
D~t.:ah, l<~wa. 

Dear Sir: 

July 22, 1920. 

Yon ask for an offitial opinion ft·om this department on tbe 
two following questions: 

" (1 ). The trustees of Bluffton township have gmcled the 
road in front of a certain man's place, making a ditdt through 
his twivatc right of way which is of such C.imension i hat it 
interferes with this man's traveling in and out over his 
private t·ight of way leading- to said highway. He insists 
that. he should be provided with a culvert on this appi'Oar·h. 
The question is: Is the county untler obligations to furnish 
a eulvet't in this instauee1 

"(2). I have also the following questivn raised hy the 
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com~ty Hudit?t' in con nection with pt·eparing the ballot for the 
COmlllg eleCtlOIJ : 

. Republienn was nominated for trustee br the Demoerats 
111 ~remont towns_hip in thil; <'OUnty. Js it' the duty of the 
auchtor t~ pl~we Ius name on the ballot as a ca ndida te on the 
Dernoc ra tlC ttckct 7" 

As to your first question, I am of the opinion that the county 
iS Under 110 ol:Jl igation whateYer to fUI'Il ish a culvert. 

The statute authorizes the township trustees to employ a road 
superintendent to oYcrsee the work on the roads in the township 
for the current yeat·. Section 1533 of the supplement to the 
t'Ode, 1915, as ameJ1Cled by chapter 104, section 1, acts of the 38th 
Genrral Assembly. A road superintendent mu.;;;t file a bond for 
the faithful performance of his duties. Section 1545, supplement 
to the code, l!Jl5. It is also provided by statute that the road 
snrwrin tendrnt shall uot destroy the ingress and egress to any 
property. Section 1566 of the code. 

llaydr.n v. Whitakc·r, 156 Iowa 87. 

As to yonr second question, it would be the duty of the auditor 
to pla<:e the names of such candidates upon the official ballot. If 
the 11om inee did not ('are to remain upon the ballot, then it would 
be his duty to withdraw in writing at least fift een days before 
the day of the election. 

\V. R C. KENomcR, Assistant A tlon~cy Gc·netal. 

DILL BOARDS IN ffiGRWAYS 

The board of supervisors have authority to remove all bill boards 
from the highways under their jurisdiction. 

Mr. Ralph S. Stanhc1·y, County Attomey, 
1\fason City, Iowa. 

Dear Sir· : 

July 29, 1920. 

We have your request for an opinion upo11 the following propo
sition: 

"Oui· board of supervisors are anxious to keep the high
ways absolutely clear of all adYertising matter and to permit 
nothing in the way of signs in the hi~hways, exct>pting such 
offic·ial road markers as shall pass their approYal and the 
appm,·al of the state highway comm ission. 

"Our thought was to notify all persons, firms and corpora-
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tions wlwsc ~i:rns ma~· now hl' in the public highways to 
n·llli•H' til<• saJJw within thirt,· dan; or they would be r em oved 
In· till' road patrolmen nnd c·1: tlw · in~tl'lwtions of the board of 
s;tpen·isors. I wonlcl like y ou 1· opin inn on the question of 
wli<'til<•t· t he hoard of snJWI'\·isoJ·s has authority to take such 
aC'tim1.'' 

Yollt' inqniry is in part am:weretl by the provisions of section 

15GO of tf1e supplement, Jr11 3, whi(·h reads as follows: 

"The roa<l s 11 prl·,·isor sha 11 r<'mO\'C all obst ructions in the 
road s, h11t must 11ot throw down o1· 1'rtno\'e f<'nces which do 
11ot di r<'dly ohstnH't t.ra\'rl, 11ntilnoti('e in \\Titin~, not ex<'ced
in~ six m~nths, hns been gi\'t'll to the owner or agent of the 
land inclosed in part by sneh fence." 

A:.rain , hy the enactment of sct·tion 1527-s17, supplement, 1913, 
ns mncnded by chapter 410, acts of the 37th G<'110ral Assembly, 

it will be found that: 

"C'01mty and t ownshi p hoards, rharged with the duty of 
impro\'ing public ltigh\Htys. shall have power to remove all 
ohstrndiom; in thr hidJ\n)ys nnder th ei r ,jnrisdi<'tion, bnt 
fenres and polrs nsed for telephone, teleg-raph or other trans
miss ion pmposrs sha 11 not he rrmowd nn til notice, in writing, 
of not IPs.<; than trn claYs. has hC'<'ll g-ivrn to the ow1H~1·, occ u
pant. m· ag:rnt of the l a ;td itH'lnscrl itt ])art hy snC'h fence or to 
thC' OW1H'1' Ot' company operating- snch lin es • • •." 

FnrthPt' JWOYision is marle that if stwh rrmoval is not made by 
the ownrr th at the same may he orclcrrcl h~, the county ot· townsllip 
bnanls. but the f'Ost thrrrof shall he ('har~ed to the 1·espcC'tiYe 
ownet·s of sueh f<'ll<'e or poles. 

That n pnhlic hig-11\\'a y from sirle to side and enc1 to end belongs 

t o the puhli<' is too well settlrd to he the suh.ie<:t of dispute. 

P erry 1·. r aslnrr, 124 Towa 386; 
Rnr v. An/fer. !Hl Iowa G!'iO; 
Slor:um ''· R. R. ('o .. fi7 Town G7G; 
Q11 inn 1.1. Rnrt{Jf', 138 Iowa 42fi, 480. 

It has b('rn repeatedly held that fenres may constitute an 

ohstt·nr-tion allCl be t·emovNl hy road offic:ials under the pt·ovisions 
of section 1560 of the supplrmettt, l!l13. 

It has also h<'en held that mandamus would lie as an appropriate 
action fnr ('OniJWIIing a road supervisor t.o remoYe obstructions 
from the road stwh as tt·ees. 

Patterson t' . Fa il, 43 Iowa 142. 
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It has likewise been repratedl~· hl'ld that u11 obstnwtion need 
1:ot entirely blol'k tntfrie in orrl{'t' to ll r the snhj1•(·t uf 1' l'lllo\'al. 

It is classed us an obstrnetinn if it is shown tha t it is un impedi
ment Ol' hili(}J'a1H.:c wltieh tends to interfere with ft·('~· passu)!(.' along 

the hig-hwa,r. The law does not dt'tine the extent to which an 
obstacle must extend i11 orde1· to be an ohstnu~tion hence ' • if an 
obstacle in a1ty way, it is within the prohibition." ' 

Overhott.~cr v . Am.aican Cereal Co. 118 Iowa 417, !)2 N. 
w. 75, 75. ' 

'l'h us a stone in the street may be an obst ru<:tion. 

Overhou.~rr v. American Cereal Co., supra. 

Apparently the prrdse question pt·esented in ,vom· inquiry has 

not bc<'n passed upon h,v out· supt·eme (·out·t. but applyinl! the 
rules announc·ed with t•cference to obstructions, we feel justified 
in stating that if I hr sig-ns along the highway in a ny ntanner t end 
to ohstntct t he J)assage 01· have a tendPney to rCtHle1• pns~age 
mot·e difficult or less safe that they ma~·· be r emovrd b~· thr. rrspec
ti\'e t·ounty or township boards. The statutes het·ein srt forth are 
snflkicntl~· broad to authorize the r emOYa l of "all obstruelions," 

mill wc think Slll·h l-!el't ions authorize the rt>moval of all si~ns in 
tile publi e highwa~· which pa1·takes of the Jta tu rc of an obstruction. 

It mig:ht furtl1e1· he stated that no person has a rig-ht to appro

priate a pat't of the l1i~hway to his ow11 usc by using it for the 
post ing- or signs or a<lvcrtisin~ matter. The hig-hway belon~?s to 
th e public and the public may protect its usc of stwh premises by 
remo\'illg- all ohstacles placed therein. The very fact that the 
lrgislature has aut ltOr·izcd the boai'Cl of supen·iso1·s and the board 

of railroad eonnuissioncrs to gt·ant authority t.o transmission lines 
to rrrc·t poles alottg the highways tends to indicate that the use of 

thr hi~tl"'·ay is snhjcct to s upervision in the i11tercst of the public. 
'rhat arhcrtising- signs a re ohstacles tcndin~ to impede passage along 

a hi)!ll\\'ay <·an he estahlishNl hy inquiry of anv toUt' i!-:it who l1as 
triNl to follow a marked tt·ail allCl been obliged to stop at a r.orner 

and n'ad owr a dozen signs to asce1'tain the official trail marl,er. 

Wit ile the k~islatnrr has uot speeifiC'ally granted aut110rity to 
county 1111d townsldp officials to remo,•e si~ns from the hi~lnray , 

Y<'t we are of thr opi nim1 that such power hail ht•rn f!iven sueh 
hoards hy reason of authority having heen granted them to remove 

all obstnwtions in the highway. 
B. J . Powt.RS, Ass1:stant Attorney Genera[. 
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\\'11 ~:'\ T CJ\\':o\Slllf' ) I\\' ( C" TIL\C 'T 1 .'\0~;nTt:l)~ l-:l-'S H>H HO.\D 
J'l 'HPOSK'i 

Town~thlp& ma:. C'(JJHtacl IJu ltlitt:d ness fo r lmiJrovlng w" nshtp roads 
uml 1•ay for the ftamu hy making a le\'y l herefor IH l h<> .\ IJI'iJ meeti ng 
or l hc II'UKlC€H a:i l,l fO\ hl \!il In )C(.•Cllon 15 2~. l:lU P I) I('III .. ~ II~ UJI:J. 

~lr·. t~. H. W ill.;iu!{. l 'ounly ,\rtor·ney, 
J>u~U<JUe, lo\\a , 

Dear ~ir : 

O<·tohc r t:l, 1 91~. 

We La,·e your teller Q( O<·tohcr llrh iu which you ~tate: 

.• ..l serie> .. r n, ... l, hn,·e put many or our rc>ncl~ in sucb 
~hape as to mnkr them im J>fl~sahle. The roa!l funds arc 
cx lwu~h-d. ('au tlu• tHwnship L ru~t c(~ nn·nugc in uuy way 
to auti•: ipnt e l lu> h•,·y J,y llOr·•·owiu;( mnuey ~o thot rhe roads 
may be nwdc :;Hfc l'or· or·,li na r·y u·a\'el 1 

" Your opini(ln on th i:; at y our· w rliest op por·tun ity would 
he uppre~inled." 

ln answering your inquiry we de!<irc to dirett you r attention 
In >.<'<'lion l:'i::!~. "'PPI•'ment. 1!113, relating to lhe ]lowers and 
dul iesof towuship tru~lecs, whi1·h in part providei II'> follows: 

•· At th~ April m~etin(: said lrustcc~ shall d~tcrmine : (I) 
the r·a tc of pt'<>tH•r·ly Ia< to ue le\·ied for the Rll<'rcrd iu:; year 
for· the r<'PIIi t• of r·uncls, I'UI\'erts and lwitlgo-~, nnd for guide 
board~. p luws, st·rnpt•rs. road d r·ags, t ool-; and machi11 ery 
uduplrd to li t ~ t'PJI II ir· o f roads. c ulver·ls a nd hrid!(CS and for 
t he drslrowl ioll of no~ious wercls in t he public hil!hways and 
other public· plut·PS. r111d for lit£ payment of any indebtedness 
prrl'ious/y incurred [or road pllrJ>OSU, at1d lcr•y the samll 
ot·h U: h •Ita// fiOI br mor• than four mills on a dollar on thll 
omount ofthr IOII'n$hi]J nuusmcntfor th11t year • • • : • 

No express aut hority is eou £erred UJIOn t he boa rd to incur 
ind rbtedncs_•, nncl i£ such authority exist it must alone be inferred 
f r·om the fact tha t omon{l th o tiLiiiJ.'li they nrc to d etermin e and 
providP for at t he April nwet ing of the board is: " Any indebted 
nc~ p rc d ou, Jy itwnrred for road purposes. '' The indebtedness 
therein conlcmplat~d Rhould, in m.'' op inion, be s uch us might have 
nriien from nl'<·essity in keeping the road pao;.<ahlc, completing 
imtlfO\'Nncnts. the rost or which may have exceeded lhe estimates 
mode thcrl'ror, and provirling for contingencies which hnd not b een 
roreo;ecn and provided £or. 

We therefore nns\\ ~r you r inquiry hy stat ing t hat it is our 
opinions that town ~h i p trustees may contract indebedness which 

Ort:-<Jt):-o:> ltEL.\TI:\<; Ttl llllltM;r::< \;>(IJ 1111.11\\ \\;< : .. :. 
\\ill j.,. luk,•u ~:tlft' of 1·~- 1111' It'\,\ It• J,,. m.ult· .\(•ril tit-,..1 iu II•· 
fullt•Will;t ~·,·ur. [ t ;,, of t•u•a· .. ,·. Ultdll''h'u'l lha t lht• '''1•,·udllur,• 
:--ltould lu-. 0 1'\.'U:-.oautltl ,• tnh" aud ulh' lhal tun\' lh• n:.ul•h I,,J..,•n 

''a1·,. of hy 11w lr\')' whil·h l1h· ll' thli't·~ Ul'•' a u;h,•riJ.~·, l lo ;un~,. in 
.\ Jll'il. 

IJI>:, T il l't'11U.'\ o F w 1:1ms ' " rucarw.n · 

l"nth:r lh!! P "U\ Ito-1nn ... or :k.cliun 1~· .;.-.;j uf 11H' Ull1t}1;'nli''U\.tl l>Ui)J)h·mttat 

a::-. t~ mendctl by ch.J) t:r- ~:! ... act• or lh• 'lh c;,·w ral .\"'''"'ui•1Jt tth· 1uu u· 
ship tn1Ateca u.ml cit)" couur-lls bn\•.-. ::uatho rlt) tu rumJ•t!l th\' ,lt.,.tnu·tlun 
or all noxloua weeds on ta1t.l \\lthln th•• jr rl'.,~l""'"tin: Jndsti.\.IHHIM, ul1m 
10 COIDJ,OI t he destruction of uti ot lh•r \\(\cdtl whl' h n •rul1•1 1111' ltfh'h-' 
or hh;hwaya UIISafc for trnvcl. 

~r ... J. ~1. Ber·ry, Counly .\ ll u<'liCY, 
( 'lurion, Iowa. 

Dear Sir : 
We ha,·e your leller iu wlric It ~-uu 'lute: 

Aug-u:o;t ::!H, l!ll :l. 

" Will yon kinlll~· add"~ mr• "' In the enrhtl'll>'tiun Jllurecl 
upon section }.;t;;).a, >Uppl,•nn•nt;tl Mtpp lenll'lll ut' !!I t:., hy 
your OOi(•c t l'uu 1he tlt•..,trw·tiou uf ()hnux lou.:-o. W•'•'•l, he t·om .. 
p~llcd wh en they arc vn n l'nt·m, 111 cli nrc n ol adjneent 10 11 
highway ! 

".\ nd <·On their de"ll' tll·l inn he l'fll ll p~llt •cl nud o•c· I hat, ' ct·l.ion 
where they ut·e n nu i ~nnc·r to n<ljniuin~ lundowtwrs, by a·cusou 
of !heir ll<'&ltering seed on un ncljoiuin~:" farm t " 

Sc>etion JfiGJ-n or the ~upplt•rnt•nlnl MIPJIICIIICIIl of 1!115, 118 

arneml!'d hy ..Jurpter ~~S. ao·l< of the :S~th Uc·neral '' ""'' lllloly, pro
,·idl'S for the tle-,lrul'lion or ( I ) 110\ iCII" '"'rks, ;nul (:!1 •w·h Ill her 
weeds as rrndcr the str·crl• '' " l t ighwa~·" un,a£c• for J• uhlit· lo·nn•l, 
or whith in nnv manuer inl~r·rrrr wilh the (ll'olwr •·on•l rnt· liun 
0 1' t·cpai r O£ MU~It highway . \V~ m·~ •t•ll illl: fvrlh the l>t'l'liUII lit 

l~n~tl h, lllld d ivitl inl-( iL inl o lin> I)>II'OU I'II j)hs, iu or·drr· lo muk<· o•l !'u r 
our view upon tl1is ma ll er. 

"(I ). It shall b~ the clul.' ' o f t•a~·h owner, clt'cnpuul , P<'~n. 
cnmpanv or corporation in t•nn l rCIJ of rnt-'· land• wilhiu rhe 
11tate or' lown. wh~thrr tlw jljjlllr .. hall t'On.•i•t nf illtJmm'ft or 
unimpro,·ed lnn<l•. town nr ••ity )IIlli, Iantis u-ed f•Jr r·oilnny 
ril!ht or \\8\' or d•pot J:'l'lllntl•. l:nrd ill l<hi~h lhr puhlir hll-' 
8 11.'' Cftl!('mCirt for roac], ,to·rct or lither r·i~ht of Wfi)', Or lnn.cJ.< 
n i!C'd for any Jln rposc what~o~vrr. lo ~nl, ~urn, ~r uth.·_rwrJ<e 
entir~ly destroy all uoriouR weed.< os drJmcd 111 s• rtum 2 
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h1 ,., uf ,( ... ur-lt tiutJ :" ;,, (Orlt !I' o,· aut/ J'n sut Jt m(Innrr t1s slwll 
pn ,., ui fhr :mid ll't N/.'{ from blovminy ur cominy tv nlfllm·ity. 

·· 1'2) .• l nd to k• 1p lh1 .<tti,/ /r1111is frtr from such !}I"Qtdhs 
u/ ul/11 r tr•l<i.< n.• shall rntda /lor .<lrr tls or h iyi<U"II!JS adjoin
ill!/ tltr St/1111 Ull.wrfr for !Jublic lrtrrrl _or ~hall i nt~t·f~rc in 
011\' JIIR I IIIC:I' with tht• lli'H)Ifr l'OU:0:11'1H'IIUU tW I'<'P3 11' Of the 
~ai'tl :-.tt·,·f'l:-o und hi~l1 ways, mul ~hall f•:tn"t' tv 1J(' l"U tJ n~ar the 
,.,m-fa•·r. all w .. ·t·d~ oil th~ snt·N~ c.1· hi~l.lW<l Y=' Hlljoin iu~ such 
land' hr•twcPll rill fit·•t day of .Ju ly und lhc Jia-,;t d>~y o[ 
J\ uen:..t of f'ad~ \'l'Ur, ('Xtl'pt ln tlt t• t·ast• uf noxious weed~ 
wl.i,·h t'•·m:h malnritv hcfor~' ·'ttl\' l :',t ll. t~IHl the townsh ip 
~r·ustt·f"-. oa· t·ilv fJr tt,,,:n may ''<'t Jnire ('Ut tiuJt :-~ tau cm·licr date. 
Bnl nothin• .. ·h ~;.• rC'in NnHainC'rl ~lt a11 pn.'\'('ut lht hlndowHC't' 
f t'fl fll luu'\'th;; iu:: IIH~ g-ras8 g"I"OWU upo11 I he a·oatls along- his land 
in l'l'fl )lt'l' !'i<:'ilSOII. 

R~··tinn 15t;~.h of th~ "' PPI ~mrnt of l !ll!l ~ets fort h the weed s 
which ure dt·t·larNI hy ltJW to J, .... nox iou~, and the following SC('.tions 
<If 1 h~ , 11 ppl<·nwnt of l!Jl:l Jll'("·i•h· f,,. th~ dc~ll·ur·t iou o£ both 
uoxious w<·NI~ aud abo ~tu .. ·h we('d~ u..; t'<•nde1· the st t·ects anc.l 
hivhwuy• unsafe for pu hli,• Iran•!. W ithout selli ng th~sc sect ions 
oul ut ll•ngtlt aud '-·utliug- .nmr nttC'IIlion to 1he ~pc•·ifh: Pl'u'· isions 
o£ the ,·a t·iou~ ~edion~ ~uppot·tin:,.r oua· \'i('w, pe-1·m it us to ~tate 
l hat it ;,, our· npin inn tha t the hoanl uf tnl'trt-s <>f each lowll<hi p 
a nrl touawi ls of the ,.~,peel i\·c ci t it< au <I towns l 'i"·c a uthori ty to 
compel pr·opcrty own<''" to destroy noxious weeds UJ>Ou t heir· 
IH'tmisc'\, ('\'<'H thou~h ~u,·h WC<'Cis clo 1w1 in any way r('nder the 
~11-cfts and la i(l"hwnys adjoinin;! ""·h lnurls Ull'lafe f<W public t nwel. 
l~ua·thcrmor~ u,~,· ha,·e !llttluwitv ro rompcl thr dcst r·uetion <Jf a ll 
othr•a· weed~ ' whi~h r·r rHict· uns;afc trnvel upon t he sll·eets and 

highway~. 

B RIDG ES OVER i\n SSISS IPPI RIVER 

Plans and speelflcatlons tor tbe reconstruction of a bridge across 
the Mississippi River &houl d bo submllled to rhe Secretary o! Wa r 
and to rbo Chle! Engineer for approval. such r iver being navigable 
wnters Is under tho jur isdiction o! Congress. 

M a·. ,J. M. C'. llmnillon. County A ttor ney, 
Fort i\ra<lison, fowa. 

Drat· Sir: 

Au~tn~t 20, 1919. 

'Vc have your lrttcr of Augu~t 15th in whieh y ou ask for the 
op inion o[ thi~ dcpnrtment u pon the following proposit ion: 
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'''l'h(' .\ telti:-..~.m. T.-.p,•lifl nnd Snnt:l F,\ Baih\llY t 'umpauy 
ha\'4.'\ a lu·itl~f' C'Xh'IHiill!! fi'Oill F1. )ladi'-4 ,11, lu\\U, h1 H puint 
in Lltuu·••t k ~·ouuty. lllinnis. T lu\n• is a \\u;.:.v11 l't.Hul uu l'm.·h 
!':ide nf 11u~ r·nil ro~Hl hrit.IJ.!\' wlti~· h j.,. np(•rawd n~ ;1 tnll hridf!f'. 
Tlt(l' ruilwa.\· eo1npany finch: il llt't't':..."'-ill'.\ ' tu XI1"\'IH!'Ihl'll th(' 
wu,~.wn hridg-f' ln t)r.l'-·r to pf'l'miL thl• ,(J·i,·in~ df h<'(H"Y tnt~·k~ 
CWI'Q!o...' thi"' hrid).!l'. The \'OS( of mnkiug" tlti" r.·c·olhtl'lll'tion tll' 

I"C'JHlil' will app t·oximal (' :f:-IO,OHO. 'I'IH' rai lway ~·mupany tl l·"ir\'S 
to ktunr wlwtht'\t' or not it i.s l"t'(lnir~tl to ~uhmi1 its pinus fnr 
rceunsll'lH:tion to tm~· publi•· uflit•f'r~ 01· <'Otnmi:-.~ion~ of lh i~ 
~wtc. ~' 

In an~,,·cr·i u~ yuur inquir·y, w~ tlr:-.1 de~il'(• to tlin•,•t )'(t\lr atten
tion to tlac fact thnt the N>de of 187:1 p ro,·i •lrd foa· the r.-;:ulut iuu 
of f('l'l'i<'s and 1ll'id~cs and 1!'11\'f• the hoard of <o;tiJl{'r\'i::or.s l'<'l"tai u 

juri!-idil'tion 0\'Cr :'Htt·h ('Uierp riS(l~. Pl'()\'i:-..ion wns rurtlwr made 
g-nmting c:crtaiu rnilwuy or· hrid;t(_'\ (•ompunit'.s lhe ri~tht hi ('CIIIStr·nl't 

rnilwny hrid![~S uer·o<.< the Mi<.<i.sippi, the ?ol i"'"llr·i or· Biv Sic.ux 
•·i,·~a-s in order to connN·t with lhr terminals o[ the various roatls. 
Pr·od,ion was [urth~a· marl~ lhnl 110 hri<lA"•' should be built . under 
the a ut hority ~trnnted h.v the ~ode, unti l th~ piau for ~udt lll'irl;:e 
had bren suhmillc!l to a nd nppro,···d hy tla<• board of surcn ·i•ors 
nf th e county in whic·h t he br id!!C is to he pal'll,v located. F urthca· 
au tlaority wus !!l"lllllcd tlae bo,ml or "rt~rvisoa-,; to permit the 
<'Oml rnction or suitnb lc r·ondwny• unrl foolways for teams and 
fOQt pas.~('n~~I'S in <:()mlC<·tion wi th su<'h b rirl~r-.. Thl~ pro\'i='ions 
of the ~ode o£ 1873 were <·arrird into thr code of 1R!l7 ancl np to 
t his t ime no material ~han!!r has been mnrlc in these rrovisirms. 

SC<' tion 2113 of the supplement, l!l l !l, ~trant~ to the hon rd of 
rRila·onrl commissioners au tborit~· Ill in,pN·t brid![CS nf the vnrious 
nailroad compaui(•s 111ad to recpri r·c them to make l!llf~ a ll such 

struc tures. 

I n aclclition to the forc~:oi n ~t provisiuns, we desi re to direct you r 
attention to a few of th e federal ~talu t c' re~ulalin~ hrid~es ovr r 
n avi~:ablc waters. Rret ion 9961. l"nited Stat~• roanpilNl statute~. 
1016, l!i1·c• the scra·ctnr·y of wa r of the United S t ntes nnd the chief 
of rn~ti n eer-,; jurisdict ion over t h~ plans and sper ifirations of all 
b rid~I'S proposed to be erC\"t~l acrnos nn 'oif!:tble waters. Before 
an v su~h brid~e can b~ ~onstructcd th~c plaM and Rpccific•at ions 
mt;st br submillrd to t hr!<C offi· ·~rs for· approval. 'l'h~ plans and 
specifications not onlr descril>e the b1·idgc it~cl£. hut a ll nece!<~ory 
works t ber·eto. T he section t hen states in p ort as follows: 

" A nd when plans for any b ridgrs to he const meted under 
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till' 111'0\'i,ion' of this lid haW ho•rn Uf'lll'O\'o•tl hy the thief elf 
('ll;.tiut•t•r ... ancl hy llw ~··rf•t:u·,,· of ''u•·. it ,]udl nut be lawful 
lu tit•\ iatt• fn1m :oi111'h r,Jous. t•ttlwr IK•furtl' or aftt-r ~·ornplction 
nf thP 'lrtH'tllrt'. unll''-lO. tht' m•,.liti•·ali(•n ,.r '11d1 plaus hn.;; 
pr!'\ iun•lr llf•fn ,uhmittt'<l to 1111<1 r•·····iwrl t lw nppro,·al or thr 
(•hir f' nf Cll~illN•I'K IIIII I of thr ..;l '''l't•tnr,\' Of WUI' .. , 

Tht•f't• urr othra· pt·n,·i ... iuu:-. in tht' (f•'ll'I'Ul :-.tatuw .... ifn\·~rllin~ the 
<..·on,trudiou nnd oJlN'A1iun of stwh l•rid~:l•..;, l,ut it is uot 11C'i.'PS..'Wlry 
for u, h> ~>et 1hrm ft•rth in tbi- ••pinioon, It will Mlffi•·c to dire<·t 
Rtt.-.ntiou to the f;t~•t tlutt iu {"(•ll,truiu~ thi~ statult the supreme 
<·nm·t uf thr Unitr<l Stairs lias hehl thut it •upct·~r•l<•• nny rrgula
tion thr •lute 11111Y mnk~ with t·efet·<•u•·c to the coust ntetion of 
sut·h bridges. 

In the eu'!C of: 

:ll0111111gllltcla Rridgr C(). t'. l'11ilrd States. 21G t'. S. 177, 

th~ ~nprrm~ c·ntn·t hel.l thnt a lu·id~~ o.-<•t· on intrrr~lnt~ watl'rway, 
though ~,.,.,.t~d nndrr thr suurt ion of the • tate nncl uot an iiiP~tal 
strul'tur(•. or nn unr('a~nuhlc ohstrurti(ln to nn,·iJ;:ntion in ,·iew 
of th~ POnflition of t'IIIDRIPI'\'C an<\ 1111\ i{!ation WhPn ~rP<'il'd, mu<t 
be tnkrn n• lul\;n:;: hren ron'-trnetPd with knowledl(r of the para
mount pc)Wl'J" of c.•on~r~'" to r<'::ulnt~ Nmuncre~ owons: the state~, 
und ~uhjed tt> tlw t•ntu litiou or· pn,,ihility thnt. ~on;.:t'N<s mi{!h t , 
at w11n~ time urt•r it• ''""'tnwtion , nntl for the proteetio11 and 
brnetlt of the puhlit•, exert its Ponstitutional power to protect 
frt'(' 118\iJ!Ation as it then existe.J n~tnin't uureao;onahle obstrue
tio"'· Tlru~ in thi~< rn'r the contention of tlte c·hief of engineers 
am\ til(' >e<·J·etur,,· of \\Ill' that 1hiJ.. Ju·id~e wns on obstruct ion to 
nuYigntion was sn,tniu<•tl und the lu·ith.!e ordered remO\'Cd, C\'cn 
thon!!h it wa.< <'On;,ttuded in rompliun!'e ";11, the laws of the 
.. tate or l'cnn•yh·ania. 

In ,-irw of the fNlrral statute. which the surreme court o£ the 
Unitcrl Rtntrs ha' Pon•trued as superscclin,z state statutes. we can 
rrnr h no othct· N>tu·ht•ion than that thr plans nnd ~peci.fi cations 
for thr ret•onstrm·tion ur this brid!:c shoul<l be suhmitted I<> the 
~r~tary or war nnd to the chic£ or rn~tint'ers for appro\'al, This 
is trut c,·ru thouj!h our statute statt"i that th~ board of super
,;sors should aprro1·c Ruth plans. 

n. J. POW!:R.~. Asli3/U ilt Attornry OCI!tral. 
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ST,\ 1TT(lll \ ' l .t~\UT OJo' 1XIll;)11'1WX F • .;f1 

The board or supenlaon has pOwt'r •o ex..:~ ~tatulor,• limit of 
tndt>bu"(lnf'~ tor extraordinary t'XPt"nitS. lttp.afrlng brldcH d<il.ntA«;ect 
by estraordlmary floods ttr@ t'Xtraordloa.ry ~,; ptru:~. 

1Ir. E. II . \\'illging, l'ounty Attorn~y, 
Duhuqur, Iowa. 

Dear Sir: 

July:!;;, 1919. 

Your lrtter of thr 11th in,t. a.t.tr""'ed to .\ttnrnr1 Uencrnl 
H. ~1. ll u\ncr, ba• bt.'<'n referred to me for n·ply. . 

You nsk: 

" l ha,·e b~cn consultc.t by th<• honrd of super\ iA<It'> of tltis 
~ounty rel:ttt,·e to the uutbority 11hith they mi~o:ht hu,·c to 
JSS~C bond& for the purpose of rro,torinl( und rctlairinj: bridgt.'!< 
wluch went ouL la't year by cxtruordinury flood domugc. 

"The hridgc fund i~ praetic·all,l' rxhatu.trd all!\ tht• dumoge 
cn~srd amounting to nrproximntcly $75,000, c'II11110t IJe re· 
patrrd without n 'I'N·inl boud iksur. Your U<h·h·~ ut ea rlv 
con,•enieuce will he aprreciated. • 

The statutory pro,·i,ions material to n ~'Orl'i'ct determination of 
your que,tion are the following: 

Pal'llg t·uph 18, St..'Ction 422 of the StlllP iemrntal •n t>plement of 
1915, declnrcs that the honr·d of supcrviSOI'll shall ho\'c po"cr to 

"pro1·idc for tb~ rre.:tiou of all bridi!(>S wbieh 1118\' he nec
~'lnry, and wbid1 the public {'011\'Cnirnc·c 111ay r<'QUir~ within 
their rcsp.-cti,·e eonntir<. and to IH•ct> tbc SIWlc m' repair, 
except tl~ is otherwise provided by low." 

Sect ion 423 of tlw snpplcrnenl-•1 supple111ent ~~~ nmrnded hy 
chapter 332 of tbe att'l or the 37th Oencral .t\$-cutbly tlro.-id!'8: 

"The board or ~UfiCrl'isor< ,hall not order thr rrf'dion or 
ronrthousc or jail when the probahh• , . .,,t will c"'l'!'tl ten thou
sand tlollnrs, or n (·onn ly ho111r or othet· bniltlint(, or bridge, 
ex<·et>lus p ro\'idrd in Heelion four hundred twent y.fmu· of the 
code, which the prohohle cost will c~c·t·('(l 6\'c thou'-ltnd tlollal'll, 
nor the purehru.e of n'Ul estatt' for c'(>llnty purp<•'l<·~ r~ecrding 
fiyc thousand dollan. in ,·alue, until a pro.-itiun therefor 
shall ha,·e been fin.t submitted to the le:z-ul ' 'ott"' or the 
county, and YOied for by a majority or all rerwn~ Y<Jtiug for 
and oguinst such JWOt>ert ie11 at a grrwra l or Ril(•r inl r teetion, 
notic<' o[ the sam~ heiusr j:h·en fot· thirty days prcviouRly, in 
a new&paper, if one be published in the county, and, if none be 
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published therein, th:n .l'y written ~~o_t,ice posted 111 a publie 
plan:- in each to\\'nshtp Jll the conn!.}. 

~e,·tion 4~-t of the code proYides: 

•· 'l'he board of snpervisot·s of any cotll1 ty having a ~)opula
tion of more than teu thousand may approp n ate, for the 
t·o11stn11:tion of any one bridge wlti<:h is ot· may hereafter 
IH.'t'OillC a tolutty t·harge, within the l imits ~f such ~ountry, or 
111ay appropr·iatc towa rd the co t tstt· nc~H~n_of a~ry br1dge ac ross 
an~·· UII IHl\'igablc riwr which is the chvllimg lure bctwe~u an.y 
two ('OUIIties in th is stat0, or between one couuty m ttus 
state and anoth0r state, sud1 sum as may be necessary , uot 
cxcccdir1g the sum of fol'fy dollars per l ineal fo_ot for supe_r
s tt·uetut·es, but in 110 ease shall they appropnate for satd 
purpose, i11cluding superstructu re, supen;tructure and ap
proacht's, a sum exceeding fifteen thou~and .. dollars; but , m, 
any county havi ng a population cxceedmg_ fifteen thousand, 
said boartl may appropriate, as aforesatcl, no~ to exceed 
t\\'cnt}' -fhc thousand dollars; but not more than ~fteeu thou
sand 'dolla rs shall he expended in the construction of such 
b ridge across a stream which is the diYiding line betweeu 
two counties. '' 

Scc·tion 1306-b of the supplement to the code, 1913, as amended 
by chapter 85 of the acts of the 37t h General Assembly, provides : 

'·No cotmty or other political or mtm ieipal corporati?n 
shall be allowed to beeome indebted in any manner for 1t s 
ge11Cral ot· ordinary purposes to an extent excceditrg in the 
aj.!gregate the amoun t of one and one-fourth ycr centum of 
the actual value of the taxable property w1t lnn such county 
or corporatio11, provided, however, eities and incorporated 
towns mav for the purpose of pu1·chasing, erecting, extet H.l i n~ 
or maint;;in ing and operating waterworks, cleC;tric light and 
power plants or the necessary transmission l ines thcre~or, 
gas worl<s and heating p lants ot· of bu ilding and constructmg 
sewct·s, iucur additional indebtedness, not exceeding in t he 
a"'grc"'ate added to all other indebtedness, fh·e pet· centum 
of th~ actual value of the taxable property 'vithin such city 
ot· in('orporatccl town. The amount of such taxable proper.ty 
shall be ascertained by the last state and county tax l tst 
previous to the incur ring of such indebtedness.'' 

Section 403 of the supplement to the code, 1!)13, provides: 

"\Vhenever the outstandi11g indebtedness of any county on 
the first day of Jan uary, April , June or 8eptembe1· iu any 
yeat· exceeds the sum of five thousand doll ar·s, the hoard of 
RnpE>I'visors, b~· a two thi rds Yote of all its JU<'mhers, may 
f und or refunded t he same, and issue the honcls of t he cotmty 
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thereof in sums not less than one hund1·eu dollars nor more 
t han one thotLo;and dollars ead1, payable at a time stated, not 
more than t\Yenty years from their date. I n counties l'OH· 

taiuing a city or eities of the fit·st class the irtdebtcdne:;s 
incurred in making and repairing of tit~ bridges may be 
r efunded whene,·er such ontstaltlling imlcbl.t-:dness equals or 
exceeds t he sum .or fiyc thousand dollars, the tax to pay 
such bonds and lllterest to be .levied unucr the p rovisions 
of section fom· bun~lred and six of the code, but only on the 
assessable p roperty 111 the county outside of the limits of said 
city or cities of the first class. • • •" 

Section 406 of the code provides : . 
"The board of supervisors shall cause to be assessed and 

levied each year . u pou the taxable pt·operty in the county, 
in addition to the levy authorized for other purposes, a 
sufficient sum to pay the interest on outstand ing bonds 
issued in conformity with the provisions of this chapter, 
accruing before the next annual levy, and such p roportions 
of the princi t)al that, nt the end of eight years, the sum 
r aised f rom sueh levies shall at least equal lifteen pet· ce nt of 
the amount of bonds i.<;sued; at the end of ten years, at least 
th irty per cent of tltc amount; and at or· before t he date ot 
maturity of the bonds, shall be equal to the whole amount of 
the pri11cipal and interest; the moucy arising from suC;h 
levies shall be known as the bond fu nd, and shall he used for 
the payment of bonds and interest coupons, and for no ot her 
purpose whatevet· ; and the treasurer shall open and keep in 
his books a separate account thereof. wh ich shall at all times 
show the exact condition of said bond fund.'' 

From the fo regoi ng statutory provisions, the following conclu
sions may be reasonably reaC;hecl : 

1. That the power to repair· or reconstl'llet county bt·idges is 
eonfert·ed upon the board of supervisors. 

2. That the board of supervisors shall not direct such hridge 
const ruction to exceed $2,500 without a Yote of the people author
izing the same. 

3. That the statutot·y limit of indebtedness may be legally 
exceeded only when stwh i11debtedness Ul'iscs f rom some un usual 
or extraordinary cause. 

4. That when the indebtedness incurl'ed by a county such as 
D ubuque in the repair of its bridges eq uals or exceeds $5,000. 
Then refunding bonds may be legally issued to take ca re of such 
indebtedness. 
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5. That the princ:ipul and interest of s uch bonds shall be 

pro\'ided fur by a suflil'icut tax lc\'y. 

J n your pu tticular case, if your briuge fund has becu exhausted, 
and your couuty has rc;H·hed the statutory limit of indebtedness 
then your board of snpcn·il-.ors ha\'C the power to create an indebt~ 
educs.'i in exl·ess of th e statutory limit only in the event the repair 
or rct·onstl'llction of county uritlges is an unusual ot· extraordinary 

~sc. L _:_ • .A ~ 
Our supreme t"ourt has not passed d iredly upon that identical 

qu_estion, but it has strongly intimated that the building of a 
brtdgc would be an extraordinary expense. 

l<'ra11cc ·t•. City of Des Moines, 166 N. E. 209. 

In the case of Dunbm· v. Board of Supcn·iso1·s, 5 Idaho 407, iu 
c~n.struing a constitutional provision similar to our statutory pro
VISIOtt, as found in !':bction 130G-b, mpra., it wHs h eld that t he 
buildiJtg of a t·ounty bridge was an extraordinary expense. 

Uncle1· the cond itions as they exist in Dubuque county, I am 
therefore of tlte opinion that the reconstruction and 1·epai r ing of 
Lite county bridges that were damaged or destroyed by extt'Hord i
nary fioods would come within the exemption of section 1306-b 
supplement to the code, 1!H3, and that the board of supervisor~ 
would ha\'e authority to inrm such indebtedness within the limit 
pro,·ided in scl'tions 423, supplement to the code, 1913, and 4~4 
of the code, without a vote of the people, and il'sue wan·ants on 
the <·otmty h1·idg-c fund for the payment thereof, and when the 
wanants rea<-hed th<> stun of $5,000, then the board of supervisors 
would ha\'c the power to issue and sell refunding honds to tak<' 
up smh warrants. 

Howt'ver, the provisions of section 1527-all of the supplemental 
snppl!'m:nt, r rlating ~o .the ndn>t· tising for hids ancl the approval 
of the h1gltway C'ommtssJon, must be obser\'ed. 

Vv. R. C. KENDRICK, Assistant Attorney r:cneral. 

A SFIF.~~MF.~TS A GAJNRT R AIL WAY RTGII T-OF·W1\\"S 

n u ll way rlght-of-wnys are not subject to special assessmeu ts for road 
improvements where the right-of-way Is a mere easement. 

Mr. RalphS. SlnnbelTy, County Attomcy, 
Mason City, Iowa. 

Dl'nr Sir: 

.July 3, 1919. 

Your letter or June 24th to Mr. Han1l'r has been received and 
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referred to nl(' fm· attention. You 11sk the opinion of this tlrpati
ment upon the following question: 

"In pav-in~ country roach; wbcrr the hi,:d1wa,· cros.o:;cs a rail 
road ri:;!ht of way what nuthorit\" hus thr couni,· to a:;;,c:;cs.c:; anY 
pa1-t of sul'11 (·o~ts t o the railrua~l rornpnny Y Oocs the county 
paYe anoss tltr rig-ht of way or is it up to the rai\roarl compnny 
to do the pa\"-ing, and if not irr muo;t he ser\"ed on the railroad 
company, kindly ad,·ise nncler what section of the statute this 
matter is set out fully." 

The supreme eom·t of this state, in the case of Chicaao, Rock 
Island and Par.ifi,r, Railway Company v. City of Otf!l111Wa, 112 
I owa, pn~c 300, b eltl t hat special assessments could not be le,·ied 
ag-Ainst a railway right of way, which consisted met·ely of an ease
ment, without express statutory author ity. This case has been 
followed in O.~Twloo.~a v. The Traction amd Light Company, 141 
Iowa, p. 239; has hcen citE'Il in C. R. I .<{'; P. Ry. v. City, 172 Iowa, 
at pa~c 426, and in C. G. W. Ry. Co. v. C•ity, 176 I owa, p. 254. 

Thr rnlc annonnecd in the Ottumwa case has never been aban· 
cloned by our court, althou~h it was questioned in th e case of 
C., R. I . tf· P. Ry. Co. v. City , supra. There has rrnlly hcen no 
orrasion siw·e thr Ottumwa ease for the court to directly pas.'l 
upon the qurstion brrausr the stntutrs re1atin~ to Sllecial a!SSes.c;
mrntc; sinr·r the Ottumwa case until the prrsrnt rond law havr nll 
proYidcd spel·ifirally for as.c;essments a::rainst railway ri!!ht of ways. 

The p t·cse11t road Jaw, ('11a<'tcd hy the 38th General Ass('mlJly, is 
no hroadrr in its ft>nns than the statute construed in the Ottumwa 
!;a!'<' . . <;npr n. aucl if thl' supreme eon r t adheres to thr rnle announced 
in th<' Ottumwa t·asr, thrn n ri~ht of way whic\1 is a mere easr
mcnt Nmnot hr 11ssessed spc!•ially fot· the improYcmen t of the high· 

ways on whic·h it abutt.c;. 

As to the ruattrr of pnvi11~ brtween the tracks; that is, the 
rros.c:;ing- proper, thrre seems to be no method providrd for c.om
pellingo the rnilway company to do the pnvin~, o1· of assessing
the raihnt~· compnny in ease the county doN; the pavin~. Coile 
S<'<'tion 20il4 proYides that railway companirc; rrossiJll! puhlic 
hi:;!hwa~·s shnll maintain a snfe nnd ndeCJullte crossing-, bnt no 
r ule is <>stahlishcrl for thr determination of tlt<' character of tl1c 
rros.c:;in!! oth<>r than that it must he safe and adeqnat<', and that 
fo1· failure to maintain such crossin~ the company will be linhle 
to any person injured by reason of its unsafe condition. 
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lt is the opinion of this dcpat·tment that the majority opiu ion 
111 tltc Ott wmra •·asc is unsoHll ll , an d. that the dissenting opnnou 
1s r r all.r tltf• lH'~ l n 'al-iolling, and that the supreme court ought 
to hr gi,·en an opportunity to pass upon the qne~.tion again. We 
llclic,·c that the sliJH'ClllC eourt. ought to and will recede from 
the position taken in the Ottum\\·a <:ase if opporttmity is given, 
ancl tha t, therefore, iu procecc.l ings under t he new road law, 
railway riglt t of ways shonld be assessed, so that the question of 
the liability of an assessment can again be presented to the court 
fo r determination. 

SnEr.tw CULLISON, A ssistan t A ttorney General. 

t'RE OV FEm <:R.·\ L .UD F t':\DS 

l 1sP. of fede ra l aid money on other than hard surrace construction 
Is pe rmissible upon approval or secretary of agricul ture. 

Mr. Chas. 8. 1\facomber, 
Ida Grove, Iowa. 

Dear Sit·: 

J tmc 4, 1919. 

Your lrtter of the ~d to Mr. H avner has been refer red to ml! 
for rep ly . You suhmit the follo\ving inqui r irs: 

"Fit·st : Upon th is federal aid to permanent roads can th e 
hoard of snpr t·visor.s expend the frderal mon ey in the wo rk 
of pNmnnent gr·aclmg, or clors the federal money have to 
he expendrd on the simple con crete wot'];:? 

. "Second: H as there been any increase in the compensa
tiOn allowed the county supervisors. m1d if so what is the 
n ew law, and when does it go into effect?" 

Answe ring your fi rst in(J n ir?, T call yonr attrntion to the art 
of rongrrss .of July 11, 1!>16, cl1apter 241, commonly called 
the federal a1cl act. 

Section 1 provides: 

" T he secretary of agTi<·nlture and the state highway 
department of ca~h state shall ag1·ee upon the roads to be 
constr~1cted thcrem ancl the cl!m·actcr ancl method of con
sfrucfton." 

Section 6 provides: 

".Any s tate .desiring to ~n·ai1 itself of the benefits of this 
act shall. h.v 1ts .s tate highway department, submit to the 
secretary of agnculture project statements setting forth \1 

I 
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p roposed construction of any rural post road or roads 
therein . '' 

And: 

"That the secretary of agriculture shall approve on ly such 
projects as may be substaHtial i n character· and the expen
ditme of funds thereby authorized shall be applied to such 
im pro,·cments.'' 

And: 

"No 11ayment of Hny money apportioned u nder this act 
shall be made on any p1·oject until such statement of the 
project and the plans, specifications and assessments therefor 
shall haYe been submitted to and approved by the secretary 
of agriculture.'' 

It will be obser ved from the provisions of the statute above 
quoted that any method of road construction upon which feder al 
aid money is expended must be approved by the secretary of 
a~riculturl', and it is my opinion that it is within h is power to 
approve the expenditur e of funds for construction other thau 
eonc r·ete or s imilar hard surfacing. 

As to yom second inquir~r, chapter 104 of the acts of the 38th 
Grne1·al Asscmhly. effectiYe by publ ication on March 31, 1919, 
in c·t·eases the per diem of members of the board of supervisors 
to :J;:J.OO and milea~c to 10 c<>nts. 

SJTELUY Cut.LISON, Assistant Att(frncy General . 

GR ADING AND DRAI NI NG OF SECONDARY RO:\D 

Adjacen t la nd owners cannot he assessed for cost ot grading and 
draining road in secondary system. 

1\h·. H arry Lan~land, Conn1y Attom<'y, 
NeYada, Towa. 

Dear Sir: 

May Jn, lfllf>. 

Your letter of the 6th inst. addressed to the attorney general 
has been rcferrPd to me for reply. 

Yon ask whether or not House File No. 542, passed by the 
38th OeM ral Assembly and eommonly known as the hi~?hway 
law, anth01·izes the board of supcn·isors to est:J.hlish a road d is. 
t1·ic·t. rmhraN'd in 1he secondary r oad system and assess a portion 
of the cost of gt·ading and draining such roadc; to the ad jacent 

20 
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lturdowners. You also ~tate that the roads in q uestion a re town
shi p t·ua<ls. 

TIH' pm,·isi.,ns of tire forPI-!oi n ;:!" a"t parti t·ulnrly appliealJle to 
!I tt' CJUPs tivrrs 11 1 iss ue will be f ound in sections 4G, 47 an d 51 
thereof. 

Sed ion 4G JHOYitles: 

" The se•·oll<lat·y roacl systC'lu shall cmbn~ce the following 

dassl's of roads : 

"Tow11slr ip roads which shall embrace all othe r roads n ot 
induded within eitics and tom1s." 

Sec·tion 47 provides : 

'.' Jn onle r· to JH'o\·idc for the l!l"aveli.ng, oil ing-, or other 
s mtnhl c s tlrfat·ing- of roads of the seconda'I'T sntem the 
boar·d of_ s upen·isors shnll ha...-c power , on pctitio;1 the~efor, 
to cstnhhsh road assesSilll'll t d ist rids, but such distL·ict n eed 
11 0t nN·essa ri ly follow the .zone Jim its pr~Jvicletl be1·ein for 
the impi'O\'ClllCil t of p1·imary roads.'' 

Saicl sect ion 47 further provides that. the board shall direct 
the c·oun ty eng i nee•· 1o exam inc tlt r roads wi t.h in the proposetl 
distl'il't , a11d l"Pport, amo11g ot her finll in~s, \Vheth C' t' said proposed 
I'Oa<ls requ ir·e fut·tlt er ~rallin~ or draining. Then said section 
fllt'tlt r r r•·o,·idrs that thP boat·d may 

" ~,·ith lrolcl_ finnl order in such mattl'r (establ ishing the dis
t•·w~ ) 11ntrl stu·h roads, or Hrt~' d rsignatrd part tltet·eof, are 
d1·am rd or g raded to thei1· sati~fal'tion. " 

It will be Sl'cn that the at·t abO\' <' quotccl contemplates tlwt the 
roa_d will be platNl in tontlitinn for surfuc:ing prior to taki11g any 
act tall towanl stu·fa (' ing- tire same, anc.l if the roads require further 
gracl_ing o~· d•·aini1tg, 1hl'n sneh work must be done before pro
cecdlllg wtth the surfacing. 

Section 51 p rovides: 

."Th_e t?tal cost of so improving a tom1sb ip road within 
sa1d _dtstl'let shall be apporttonNl and paid in the pt·oportion 
of 2;) pe1· <'<>nt f~·om the <'ottnty road rash fund, 50 per rent 
from t i_J e tnw~•slnp road funds of the township ot· town~hips 
e1~hracmg sa1d tomtship road ( ar t'ortling- t o the ir r <>lative 
mtleul!e) a11d 25 per <·cnt from the special a ssessm en ts on 
benefit t ed lamls.'' 

Again referring to said section 51, it will be found that the 
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improverueut of the t·oad for which an assessm ent against adjacent 
landowners may be made is limited to 

'' oiling, graveling or other suitable snr faciug. ·' 

N'o r eference is made to "grading" ot· '·draining said roads, 
and it is evident that the assessment allowed is fo r the purpose 
of oiling, gravelil•g or other suitable sudaei11g. The cost of 
grading or draining is to be takeu f•·om the fumls otherwise 
provided by statute for that purpose. 

We are, therefore, of the opinion that yout· question should 
be answered in the negative. 

W. R. C. K E:-lDRICK, Assistant .Attm·ney Getwral. 

VACATlOS OF ROAD 1\f.'\RKING CORPORATE U~fiTS 

A road marking a short distance of corporate limits of incorporated 
town may be vacated by board of supervisors although corporate 
limits extend to center of road. 

Mr. A . B. H oover, County Attorney, 
Mat·shalltowu, Iowa. 

Dear Sir: 

March 7, 1919. 

Your letter of the 4th in st. addressed to Attorney General 
H an1cr has been r eferred to me for attention. 

You state that the board of supervisors of 1\larshall cow1ty 
desire to Yacate a portion of a county road that ma•·ks a short 
distance of the corporate hmit.s of the town of J.JeGrand, in 
ordet· to cut out a dangerous railroad erossu1g. You also state 
that the center of this pa rt icu lar road marks the cot·porate limits 

of t he town of L eGrand. 

You then ask \Yhether or not the board of s upervisors has the 

power to vacate said road . 

Section 751 of the cod~ confers upon incot·por aletl cities and 
towns the power to vacate highways within their corporate limits; 
and section 1482 of t he code confers upon the board of supenisor s 
the powet· to vacate roads in the county. 

Under those statutory provisions our supreme court has held 
that t.he bom·d of supervisors has no anthority to establish or 
v:H•at e a l1ighway within the limits of an incorporated dty m· 

town. 



308 REPORT OF THE ATTORNEY GENERAL 

Gnllaht•r t'. Jl rad , 72 Iowa 17:3: 
Chrisman !'. 13 rrmclc.~, l :H Jo\\'a, 433. 

13ut sinee t he filing of the opinions in the cases above cited, 
our l<>gislatu1·<' has ert>att>d and put into operation the county 
road system, hy the pro\·isions of wiJieh the board of supervisors 
is ~iHII jurisdi<·tion o\·et· the ruads i1wludcd in said county road 
system, and in ddining tht' roa<h; to be in cluded in the county 
road systPm, set:tion 1 5:27-a:3, of the SUl)Plcmental supplement, 
1 ~115, provides: 

'' • • • '!'he system of road construction herein provided 
shall apply ou ly to highways outside of the l imits of cities 
and towns; pro\·ided, howc\·er, that whenever any public 
highwa~·, loeated along the corporate line of any city or 
toWJI, is partly within said c ity or to\\'u and partly without 
the sam<•, the said highway or any part thereof, may be 
included in and made a part of the county road system, 
and when so induded it may be improved by the board of 
supcn·isot·s as are other parts of the county road system. . . •" 

The legislature bas also pro\·ided that ten freeholders of the 
county may recommend by pctitio11 to th e board of supervisors 
the advisab il ity of changiug the t·oLu·sc of auy pat't of any road 
within the county iu order to <tvoid dangerous railroad crossiugs, 
etc. Section 1527-rl of the sHpplemeutal supplcm<'nt in pat't 
pl'ovides: 

"Ten f1·eeholders of any county by a petition to the boanl 
of supervisors of said eounty ot· the county engineer may, 
at any time, recommend the expedieney and advisabi li ty of 
chat1gi11g the course of any par·t of any road or stt·cam within 
any com1ty, in order to avoid unueccessarily expensive 
bt·idges, ~rades or rail road crossings, or to straighten any 
road, or to cut off dangerous corners on the highway, or 
to widen any road above statutory width, or for the purpose 
of prcventin~ the encroachment of a stream upon a public 
highway , specifying clearly the ehange recommended, and 
wheth('r' any part of any l1ig-hway ah·('ady ('Stablished shoul d 
be vacat<>d and abandoned, and w hat part. • • • " 

Provision is then made fo1· a hearing and action ou said petition, 
and the board gi,·en the power to abandon an~· part of the hi~h
way. (Sec sections 15~7-r2, 1527- t·3 and 1527-r7 of the supple
mental supplement). 

In aceordance with t he statutory proYision ~ just quoted, it 
would seem that the board of supcn ·isors would haYe power to 
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vacate a road adjoini.ng the limits of an incoqJot·at('d town, 
though the COI')lOt"ate limits of said town extended to the center 
of the said road. Our supreme eourt bas ncYcr passed on this 
identical question, so fat· as "·c are able to find, but I belieYe the 
Je~islatm·e has conferred that power upon the board, wtdcr proper 
procedure, by the cxprE.'ss )('gislation aboYe referred to. HoweYer , 
in the u1staut case, it would be ach·isahle to secmc t he co-operation 
of the city council of LeGrand, and indu<:e tlw city council to 
vacat e that portion of tbe roatl within the t-ity l imits. 

W. R. C. KF::-<ORICK, Assi.sfanf Atlonrry G eneral. 
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S:\LE OF I)R.-\I N:\ GB DONDS 

The board of supcn-isors have no authority to pay the county audi
tor ot· auy other person a com mission for selling either drainage im
provement certificates or county drainage bonds. 

Hon. Frank S. Shaw, 
Auditor of State. 

Dear Sir : 

September 10, 1919. 

We haYc you t· letter of Septcm bct· Gth in which you st ate : 

'' I desire yom opinion on the following question: If 
d rainage improvement terti fi ea tes have been issued by the 
board, the eertifieates urawing 6 per cent intet·est, which is 
the limit of interest thc.r may draw, has the board of super
visors any legal authority to pay the coun ty auditor, or aDy 
othet· persmt, a commission or certain pereeutage fo r negoti
ating and selling the same?" 

In answering your inquiry we desire to direct your attention 
to section 1 089-a~G, supplement, 1913, as amended by chaptct· 
271, acts of the 38th Gencral Assembly. 'fh is section provides 
that special improvement certificates shall hear interest not to 
exceed 6 per cent per annum, payable annually. And it fur ther 
provides that: 

"No certificate shall be issued or negotiated for the use 
of the drainage distr ict for less than par· value with accrued 
interest up to the delivery or the transfer t hereof.'' 

Section 198!J-a27, supplrment, 1 !H3, as amended by chapter 
271 , acts of the 38th Gene t·a l Assembly, provides that where the 
board of supervisors desi t·e to issue drainHgc bonds of the county 
rather thatr improvement certificates provided for in the preced
ing section, that they may do so, but su<'h d rainage bonds shall: 

"bear not more t han 6 per cent aHnual interest and payable 
semi-annually in the proportions and at the times wht'n such 
taxes shall have hec>n colleC'ted, and nHl v devote the sam e at 
par with accrued i.nteT·cst to the paym~11t of the work as it 
p rogresses or may sell the same at not less than par, with 
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accrued interest and d evote the pt·oceeds to suc h payment; . . . , 
You will thet·efore observe that impt·ovcment rer tifkates as 

well as county drainage bonds caunot be sold for lt•ss tha n par. 
There is no provision whatsoever in the law authorizing the 
boat·cl of supervisors to sell t11ese bonds for less than par, nor is 
there any provision authorizing the board to pay a commission 
fot· the sale of such improYement cer t ificates or drainage bmHls. 

We therefore state to you that it is the opinion of th is depart
ment that t he board of supervisors have no legal authority to 
pay the county auditor, or any other person, a commission for 
negotiating the sale of improvement certificates or of cotmty 
drainage bonds. 

B .• J. PowERS, Assistant Attorney Gener(l,l. 

ISSU.-\NCE OF DR.·USAGE WARRANTS 

Provl11!on ot chapter 366 37th General Assembly do not apply to 
warrants Issued to pay engineer and his personal employes. 

R on. F. S. Shaw, 
Auditor of State. 

Dear S ir: 

August 6, 1920. 

You have orally requested an opmton relating to the payment 
of an cn~incet· employed under the provisions of chapter 2-a, 
supplement to the code, 191!1, the exact q uestion being whether 
the provisions of chapter 3.JG of the laws of the 37th General 
Assembly apply so as to prevent the boat·<l of fmperv isors f rom 
pay ing the dt·ainage e11gineer the several amounts which may be 
eal'lled bv his assistauts and employes, or whether eaeh assistant 
and empioye of the enginerr must be given a warrant individu

ally fo r the service performed. 

Section Hl89-a41, supplemeut to the code, l!Jl3, as amended, 
reads as follows: 

"Anv en~ineer employed nHder tllP pl'Ovisions of th is act 
shall r.creive su<'h rompcnsation pet• dic>m as shall he fixed 
and determined by the board of supPrYisors. Appraisers of 
d amac•cs and commissioners to assess hcnefits. other than tl1e 
eng-in~er, shall receive such eomprnsation M; the hoard of 
supen·isors may ullow, 110t. to exrc>erl _fiw cloll at·s per da~ 
eaC'h and ull other fees and costs TWjUlrccl under tlw provi
si on~ of thi s act shall he the same as woviclecl hy law fo r 
like serYices in other cases. Sueb eosts and expenses shall 
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be paid by the orde r uf the hoanl of SIIJH:'l'\·isors out of the 
<·nn••t.,· tn•a sur~· [rom the ll·,·ee or dt·ainage funds collected 
for that Jliii'(JOSl' Upon \\"UITHJJts c.lnnrn Oy the COUllty auditor. 
~\•Hl the aHwunt of fees for puhlil'at iun of all notices required 
tu hP published by t he pro\·isiuns of this Met shall be fixed by 
th e huanl of supen·ison; not ext·eetling thirty-three and one
third t•eJlts for each ten lines of lJl'e,·iet· type, or its equiv
alent." 

Under the drainage law the hoard is authorized to employ an 
engineer for tlu~ purpose of making a preliminary sut·vey and a 
J'eport. Late•·, if a district i~: established, a constructiuu engineer 
is employed. A lite ral reading of th~ language of the sections 
relating to the employment and to the paytnent would seem to 
indil'ate that the Sl'l'Yic·c was to be performed by the engineer in 
JWrson, and, of coun;e, that no 011e woulc:l participate in any 
portion of the compensation to he paid to him, but a little reflec
tion shows that it is absolutely necessa•·y for the engineer to 
have some assistance, and in the case of a ''ery large d istrict it 
wou ld be almost impossible for him to do all of the work without 
assistant engineers as well as other employes. I t must be that 
the law contemplated this situation and ret'.ognized the fact that 
the engineer woukl 110t personally perform all the detail work. 
Jt was ,,·ell undt•r·stoo(l b~r 1he legisla t nrc that the cngincel' 
appointed would clouhtless haYe an offil'c where draftsmen other 
thnn himself might be engag-ed, and in order that he might have 
competent ass istants it would be necessary that he employ men 
not for eat·h individua l unclert;;king, but that he employ them in 
his bw;iness, wlrcther of a pnhlic ot• priYatc nature. The law 
rcquit·es the engineer to put up a hond and under this bond he 
would be liable for enors or omissions of those whom he might 
employ, as well as fo•· lJis ow11 mistakes. None of these assista11ts 
or employes are rC'quired to put up a bond, and it would seem 
to me proper that thf' ma11 who must be responsible for their 
acts should have some compensation to <'OYer that respons ibility. 
Our supcrme com·t has Teeognized this situation. 

P1:·itcharcl v. Woodbury County , 150 Io"-a 576; 
Ztnscr v. Board of Supen·isors, 1:37 Iowa G65; 
In 1·c Drainage District No. 3, 146 Iowa 5G4; 
Lyon v. Sac County, 155 I owa 374. 

Thus in the Pritchard case, supra, the SUJWemf' rourt used the 
followi ng langage : 

"Again, it is said that the county surveyot· did not. in 
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fact make the s ur\'eys himself, but intrusted that important 
matter to untrai11ed alll.l ltTesponsible subordinates. lt is 
thus that t)1e sur\'eyor appumt.ed by thu )ward did not 
r uu all or any greut proport ion of the le\'els himself, nor 
did he measure the distances with his own hauds, but he 
had two assistants who did the necessary \York w1der his 
directions, aud he made some of the surveys himself. 'l'he 
engineer or surveyor drew all the plats and protiles and 
made and tiled a report showiug the ele,·ations of the dif
fereut tracts of land, depth and size of the main ditch aud 
the laterals, the termini of the \'arious ditches, and all other 
matters necessary to give full anct accurate informatiou 
regarding the p roposed district. • • • 

"It is manifestly impossible for one man to make a sm·vey 
such as was required in this (:ase. He must, to some extent 
at least, depend upon the reports and actions of others who 
assist, and, having given general directions and goue over 
the grout1d setting stakes and actively assisting part of the 
time in the adual work of runui11g levels, etc., we t hink a 
sufficient compliance with the statute is shown. Z·inser v. 
Bom·d, 1::17 Iowa 665, relied upon by appellants, says noth
ing to the t'.Ontrary . In rc Dra£nage Di~trict No. 3, 1-16 Iowa 
464, supports our conclusion here. '' 

The same provision was discussed by the supreme court in the 
later case of Lyo1L v. Sac Cowtty, 155 Iowa 367, 374. In that case 
the cngi11eer did not personally take auy part in surveying the 
district, but that work was doue by his brother, and all that the 
engim;!er in charge did was to look over tile district and to make 
up his recommendations from the reports that had been turned 
in by his assistants. The court said iu that case that he did not 
give the personal attcntio11 to the work that he should have given 
and that he ought to have declined the appoilltmeut, but at the 
same time it r eaffirmed the statement in the earlier case, that 
the law does not contemplate that the engineer shall attend to 
every detail of the work. For your benefit we quote' in this case 

as follows: 

''The engineer took no part in s~n·v~ying the district, an.d 
did not examine the proposed clrstnd subsequ~nt to h!s 
appointnlC'nt. 'l'hc survey was made by an a~ststant , Ius 
1Jyother. and he also prepared the plat and profile; and the 
en~tinee• · appointr<l made the r~port in reliance. on t hese, 
\l'ith s lwh information as l1is ass1sh111t gaYe a11d lw; rccoll.cc
t ion of tire land from Jw,·illg pre,·iously surveyed a portron 
of it. Thr t·ontrolling- important·<> of this report was poi.nted out 
in Zinser v . Bo(l.rd, 137 Iowa 660; Jlart.'lhorn v . Wnght Co., 
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1-1:! Jowa 7:!., allll in rr Xisluwbotnn Ui1.·cr l111pro vcmcnt Dis
tritl Au. :!, H.) l owa UO. 

•· Of <·ourse, it is u ot necessary that the engineer attend 
to cn:•ry dl'tail of the work. Much must be done by assistants. 
l'1·ilcharcl v. Hoard, 150 1owa 565. But the law contemplates 
that the sUJH'n·isors shall have the mhantage of the best 
judg-nu.•nt of a c:umpl'lcnt <'ll);incer, and this ~:an be given only 
upon a tho1·ough, adual l'Xamination allCl study of the pro
posed distrid., in l:CHlnc..tion with su~: h measuremeuts as may 
be <>sscntial to exact knowledge of the typogr·aphy of the 
tenitor·y to be drain{•d. Unless an engineer is willing to 
tlo this and take pc1·.sonal charge of the necessary surveys, he 
should dedinc the appointment and permit anothet· to be 
sl'letted, willi11g' to do CYe rythillg essential to supply the most 
ll('Ctll·atc information and insure the soundest judgment on 
the problem pre-sented, e\·en though 11ot large. • • • The 
man11 er ill whieh the engineer d ischarged his duty, however, 
was an irregularity iu tbe proceedings, and 110t a jurisdic
tional defet·t. His n•pol't, eontaini11g data exacted by statute, 
ww; before the hoard, and, notwithstanding irregula1·ities in 
pr·t'paring it, these, in the absence of any charge of fraud, at 
least, did not depriYe the board of supervisot·s of jurisdiction 
to order the improwmcnt. In rc Drainage D1:~trict No. 3 v. 
Ifanlin County, HG lo\ra 56-l. It follows that 1he objections 
intrrpnsed \\'C're r·ightly overruled, and lapse of the engineers 
n ot such as to interrupt the authority of the board of super
visors in establishiJJg the district.'' 

The le~isla ture has permitted these statutes to stand with the 
in terprctatious placed thereon by our supreme eourt so that we 
are justified in saying that in etfeet the law authorizes the appoint
ment of n eompctent rngin c<'t' to do the preliminary work and alc;;o 
a eon1petent engineer to haYe charge of the con~truction work in 
each dist ri('t; that. the more important portions of the work he 
should altcnd to per·sonally, but that much of the detail he may 
leave in the hands of his assista1rts. 

Up to the time of the adoption of chapter 356, acts of the 
37th G<.'nC'l'al Assembly, there can he no serious question about 
thr ri~ht of the hoard of snpenisors to contt·act with an engineer 
for the performanc·e of his seniees, although snch perfor·mauce 
mny in<'lncle tl~e payment nf assistants and employes of the engi
neer·. Tt is true that. se(' tion 1989-aH, above quoted, required the 
payment of a per diem, but I sec 110 reason why the board might 
not contra<'t with the engineer to p ay him a eertain per dir.m for 
his own services and to pay a certain per· diem for his assistants 
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ru1d a cer·tain per diem for his rud men all(l otbet· helpers. The 
per diem agreed to Le paid to the engiHC{'t' to cowr the work 
of his assistants and employes might be in excess of the illllOtmt 
aetually paid by him to these assistants and employes. It is a 
matter of common knowledge that in ot·der to keep a capable 
eor·ps of assistants and helpers an engi.necr must give steady 
employment and regnlar compensation, whether he is able to use 
the men e\'ery day or not. He might have se,·cral projects in 
charge and find it neeessary to shift these men from one p1·ojed 
to another and some of them might not he drainage projects at 
all. He might find it advisable to keep one or more skilled 
draftsmen, only a portion of whose time might he employed upon 
drainilge work. 

Under the construction of the drainage laws as given by the 
supreme court in the auth01·ities above referred to, we feel con
straiJled to bold that the chainage law permits the employment 
of an engineer. who, in turn, might have a corps of assistants 
and helpers paid by him upon a per diem or any other basis, b7t't 
for whom he 'could fil e per diem bills with the county auditor for 
the time actually employed by them upo11 the work of any drain
a~e distriC't for wl1ich the en~incet· had heen employed, and 
that this per diem for the assistants and helpers mi~rht he that 
a~r·eecl upon by the engineer and the board of supervisors, 
although not the amolmt actually paid by the engineer to these 

men. 

This bri11gs us to a consideration of the effect to be given to 
c·hapter 356 of the acts of the 37th General Assembly. It is 
pr·ovided by section 7 thereof as follows: 

''All warrants issued hy the auditor shall be made payable 
t.o the person performing the sen· ice or· fm·n ishing the sup
plies for whi<'h said wanant makes payment, and sl1all 
state the purpose for which l'iaid warran t was issued." 

It will be observed that this act is amendatory of section 4661 
of the tode relating to witness fe<'"" and of section 353 of the 
~~de - relating to the~ payment of jui·y fees, - and that- it i;- ~ 
substitute for section 4il of the code relatiug to the issuance of 

county warrants. 

We are not attemptin~ at tl1is time to d etermine exactly what 
is meant hy section 7 of this act. I feel that it. does not cover 
the issuan('c of drainage warrants. Draiuagc warrants are not 
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c•otmty war·1·ants; tiH•y HI'C paid out of the funds of drainage 
distrids exdu:-.in·J.,·. Eac·h clrnina:.rc distril'l is a separate en tity 
a11d the lc:.ri~latun• Ita-; pro,·i<lecl a distinet and s<'parate method 
hy whic·h tl11• <lraina:,rc• clistt·ic·t is tu he handled. 'l'he mere fact 
that the \\'IIITUnts Hl'l' isSIIC'tl hy the l'OUIIt_\' auditor and paid by 
the <·onuty trNlSUr<'r i~ not t'Olltrolling. 

Ther·e is a separate and distinct prons10n relating to county 
en~in<'ers. 'rlllls scdion 15~7-s~ lb, supplemental supplement to 
the c·ode, 1915, pro\'idC's: 

"All county enginect·s employed i11 dr·aina:;:c or road work 
for th r c·ou nty or uny dr·aina~c distrid and all their assist
ants cng'ag'<'d in hlleh work i'h all file an itemized and ,·erified 
ac·eount b(• fOI'e the hoanl of su pen·isors stat in g the titne 
actmllly rmployed eac·h day, the plat'e where the work was 
clone, t lit• t·haractc t· of the work done, and also file Youchers 
for uny 0xpr11se, with Stll'h at·t·onnt." 

It is Y<'ry likely that this scl'fion refers only to comity engi
ll<'er·s holclin~ tit<' it· pol-lit ions as snell, but even giving it the broad 
eom;trul'tion, t lte~t it m i:tht t·efl'r to any engineer employed by 
the <·ounty for road ot· dr·niuage work, it would not be inconsistent 
with the position we haYe taken. 

To illustrate: I hn\'C bt-fore me the eontraet between the board 
of supen·isOI'S of r owC'shil'l• ('OIIIlt,\' and the Central !-;tales Engi
ueet·ing ('ompany, whir h I ttiHlerstand is merely a trade name 
for· ('_ H. Young, the engint'et· who owns and c·onlrols the or~un
ization beariug thnt llfllll<'. This <·ontt·ac-t ))l'Ovides for a certain 
P<'r diem fot· Mr·. Young and a certnin pl'r' diem for assistant engi
IH'<'rs, a e<'t'lain per <li<'m fot• draftsmen. a eerlain pC'r diem for 
the head chairman and a dill'rt·ent per diem for the r<'at· chai r
man , a p<'r di<'m fo1· stenographic help, ete. If the set'tion last 
quotru uhovc covers the t•ase nf Mr. Yonn~ he wuuhl he t'l'fJUirecl 
to file an itemized nud \'I'J'ified acc·ount showing the amomtt of 
t.imc aetually employed hy him p<'r·sonally on euc·h tlraintt:,!c dis
tt·it't uud th C' amount of tirne uf each of his several assistants, tliHI 

set.tin~ forth thC' compensation due him for each of his assistants 
aml employe:-; 011 the basis of the c·ontt·;wt. Tt is my tur<lerstancl
in;.r that some of these men, crud perhaps all of th<·m, are employee\ 
hy tire month by l'llr. Young-. He is only entitlt·tl to c:ollN·t pay 
for them fo 1· the time attually employed in each tlrninHgc tlis
trict upon which Ire mar have been named as the rn:,:-inrer. 
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It is, therefore, my opinion that section 7 of ehaptPr 356 of 
the a!'ts of the 37th General Assembly dof's not apply to an 
engiuecr appointetl by thf' board for the purpose of making pre
liminary sun·ey or fot• the purpose of carrying on the constrtH:t ion 
work of a drainage distr·ict. 

It follows that the rontra('t with the Centr·al States Engineering 
Comp:wy, to whit:h ~·ou ha\'e c!lllrd my attention, is a \'a lid con
tract for the board of supervisors to make. 

F . C. D.\vtoso:-:, Special Counsel. 

~fF.THOD OF ·~lliTERIXG DR:\ISAGE ASSESSl\lENTS 

There is no statute prohibiting the county auditor from extending 
drainage assessments upon the regular tax records. However. as a 
matter or elJicient administration of the law the dmlnage assessments 
should be entered ill a separate record, and the auditor or state may so 
require. 

There is no provision In the law auth'orlzlng the payment of half or 
a drainage tax in March and the other hal f In September. The entire 
annual assessment should be paid In March. But when the county 
issues "drainage bonds'' the tax may be paid semi-annually. 

Mr. T. P. Harring-ton, 
Alg-ona, J ow a. 

Dear !:iir : 

May 3, 19Hl. 

\Ve ha\'e your letter of May 1st, written at the request of your 
eoUJtty treasurer and your· t·ounty auditor, wherein you ask for 
an opinion upon the following matters: 

"1. Is there any law p t·oh ib iting the county auditor from 
extC'nding- drl:li nagc usses~tnents upon the re:;!ula r tax books, 
o1· should the drui1Ht~e as.-;('Ssments be <'ntet·ecl in a separate 
hook and c:olle<'iion thereof mad<' clireetly from such records' 

"2. Dors the law authorize the division of a dt·aina~e 
assessment so that one-half can be paid in Apt·i l and onc;>-hulf 
in l:;eptembcr?" 

In answer·ing- yom· first question, pcr·mit us to state that we 
a r·e not. aware of any statute requiring the comtty auditor to 
enter drainage ass<'ssments in n sepa rate book, and requiring 
the c·otmtv tr:eastll'<'t' to make collection di rectly f1·om that record. 
There i~ ~wthing in tlre law to prohihit the ronnty auditor from 
extcndi11g' draina:;!<' at;sessrneJtls upon the regular tax hooks and 
the rounty tt·easul'<'r may mukr his collection directly from such 
records. 
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lt is true t hu t the state thCl'kcrs from the of!'kc of the auditor 
of state ha\·c iw-;isttd upon a separate r c<:ord being kept of 
dmi.tragc assessments . 'l'hc obst' l'\·anec o( t his rule is ur·ged for 
the reason that in almost C\' t' ry ins tance where the tlrainagc 
assessments ha\·c been enll't·ell upon the regular tax books con
fusion and dillienlt.r haYc resulted. 'ro illustrate: Here is a 
ease whcr·c the drainaf!e tax is extended hy the auditor for the 
cnncnt yeur alnnl! with the regular taxes. The assessments not 
yet due are not euterN.l npou any ret:ord then in the hands of 
the trc•asnrcr. The property owner· calls at the treasurer's office 
aml cxpr·(•sses a desire to pay all assessments upon his p1·operty 
and to r<'lrase the same from the lien of sueh taxes. The t reasurer 
ltas pnt the tax for the curTellt year upon his records. In most 
l'H!->Cs the t rNtsu r·er g'Ol'S to the county auditor and ascet·tains 
tiH' amount of the payments yet unpaid upon the records and 
adds t hf'm to the ta."X for the cutTent year. The result is that 
the tr·<·usure r collr.L'ts far more taxes than he is charged with by 
the books in his custody. The state checkers have informed u s 
that tltry han• ft·equcntly found the county treasurer in possession 
nf hunclr·ccls of dollar·s more than his books called for, as the 
result of sueh a method of handling drainage assessments. 

The procrdurc thus url!ed by the state c·heckerr; is Hot one 
reqnir·Nl hy law, but rather 011e 11ecessary to accomplish an 
accul'3te administr·ation of our law. I desire to direct your atten
tion to that part of section 89 of the supplement to the code, 
1913, which prO\·ides as follows: 

''The auditor shall keep his office at th~ scat of f!OYCl'll

mrnt, is the general accountallt of the state, and it is his 
duty: ... . . 

"7. To superintend the fiscal affairs of the state, and 
secure their management as required by law; to furnish 
pmper inst r uctions, di rections and form.;; to the countv 
auditors and tt·easurcrs, in rompliance with which they shail 
S(>Yerally keep theh· Mcounts n•lat in:! to the revenue of the 
state, and perform the duti es of th eir several offiees; also 
forms for the rl"p()rts rN!Il'irPcl to he made hv said officers 
to sa id auditor, and of rcccipls to be given by .s'uch treasurers 
to the ta.rp(!yers, and snrh officers shall conform in all 
respe<:ts to tlre forms and directio11s thus prcsr ribed:" 

Seetion 100-b, suoplement of 1913, grants authot·ity unto the 
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auditor to fot·mttlate, prescribe aml install a uniform sysh•m of 
aceountiug for the county officers, and .furthermore this section 
proYides: 

"It is het·eby made the ex p ress duty of tl1e examiners to 
assist the respectiYe Offil'et·s in instaUiu"' such system in eacll 
of the cow1ties throughout tlJ e state. '' "' 

I u Yiew of these sections, it would appeat· that the auditor of 
state might require the keeping of druiuagc assessments iJ1 a 
separate book fr·om that in which regular taxes are extended, 
siJ1ce he is given the right to pres~:ribe ti.Je fonn of tax books 
and receipts to be issued. I might add nt this poiut that pl'Uc
tically all of the cotmties are keeping a separate record for the 
drainage taxes, according to Mr. Wall, chief of couuty examiners. 

As to your seeoml inquiry, ther·e is some confusion in t he 
statute. T ake, fot· instance, section 1989-a13, supplement of 1913, 
aud we fi nd the following : 

"In estimat1:ng the benefits a,s to ·lands not traversed by 
sa.'icl ·impro vement, they shall not considet· what benefits such 
lands will rcc·eive after some other improvmcnt shall have 
been constructed, but only the benefits whidt will be received 
by reason of th e construction of the improvf'meut in question, 
as it affords an outlet for tbe drainage of such lands, or 
bridges an outl et nearer to said lands or relieves the same 
f t·om overflow. Sa,id tax .shall be levied upon th e lm1ds of the 
ou:ncrs so benefit ed ·in the mtio aforc.saicl (mel collected in 
the same manner a.s othc1· taxes for county purposes. • • • ' ' 

It should be further noted that there is no JJrovision whatso
ever in this section for division of taxes into installments covl;ring 
a period of years. The section merely states that t he tax on 
lands not traversed by sai-d impro t•emcnt shall be levied and 
collected in the same manner as other taxes for county purposes. 
"Other taxes for eounty purposes" are not divided i.nto inRtnll
nlents and extended over a period of years in the absente of an 
express provision to that effect. 

However, there is another sect ion wltich provides !'or the spr·ead
ing of the tax oYer a pel'iod of years, and we think it should be 
construed in connection with the seetion just called to yout· 
attention. Section 1989-a26, supplement of 1913, provides 111 

part as follows: 

"The special assessment for benefit made hv the commis
sioners appointed fot· that purpose, as t."oro' cctcd and 
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appt·oved by tl1c board of supen·ison;, shall l.>e levied at one 
time by the board ag-ainst the property so . benefited, and 
when levied und t•ertifiecl shall be payable at the office of 
the <:Oullty treasurC'r. 1 f the owner of any parcel of land, 
lot OJ' premi~es against "·hidt any s uch levy shall have bee11 
made and ceJ·tified , whi~:h is embraced in any certificate pro
vided for in t his section , shall within thirty days from tbe 
date of su~:h assessment promise aHd agree in writing 
endorsed upon such certificate, or in a separate agreement, 
that in conxideration of lwving the right to pay his assess
mcllt in installments, he will not make any objection of ille
(ralitv ot· irregularity as to the assessment of benefits, or levy 
~f !it~eh tax upon and agaim;t his property, but will pay said 
assessment with interest t her<>on at such rate not exceeding 
six per ce11tum pC'r annum as shall be payable in ten equul 
inslallmtnls, the first of which with interest on the whole 
assessment shall mature and be payable 011 the elate of such 
asses~ment, aud the others with i11terest on the whole amount 
1111pa id mmnally thereafte r at the same time and in the 
same manner as the Mardt semi-annual payment of ordinary 
taxes; but "·here no such terms and agrcC'ment in writing 
shall be made by the owner of any land, lot ot· pr emises then 
the whole of said speeial assessmC'nt, so le\'iecl upon and 
against the p1·operty of such owner, shall mature at one time 
and be due and payable with interest from the date of such• 
assessm£>nt, and shall be collcctrd at the ne..ct sncccecling 
llfarch sc111i-annual paym('nl of ord·in(lry ta:rcs. All of such 
tax with inte1·est shall heeome delinquent on the first day of 
Ma1·ch next after its maturity am'l shall bear the same interest 
with the same penalties as ordinary taxes. • • •'' 

The supreme court in the ease of Fii chpatrick v. Fowler, 157 
Iowa 215, had occasion to construe the fo regoing section, ancl it 
should be notC'd that in this opinion the court refers to the ''ten 
equal installment:-;" as a t a x: payable in ten annual installments. 
(Page 221). 

The court in par t states: 

"For the purposes of collecting such sp(>cial assessments, 
they at·c by this enactment separated into two classes. One 
class embraces all assessments where the o'Yncrs have entered 
into tl1e prescribed contract, and the other class ineludes all 
where 110 stwh contract is made. 8peaki11g of the fi1·st class, 
it is provided that such tax: so levied shall be payable in ten 
annual installments with interc!it not to exceed G ])er cent. 
H ere ':::ul'h tax' is Yct·y cleal'ly limited in its application to 
assessments of th£> fi1·st elass mentioned. It is then provided, 
as we have already noted, that, when no contract is made, 
the whole of 'said special al'\st>ssmcnt' upon the property of 
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such, ow11er shall be tlue and payable, with intl'!'est, and I.Jc 
collected with the next i'>emi-annual collec·tion of ordinarv 
taxes. • All of Sitch tax with interest shall lwcome clt'linquel{t 
on the first day of Mat·ch next aftPr its maturity and shall 
hear the same i11tercst and penalties as onlinr.ry taxes.' H ere 
'such tax' just as cleady refers to assessment.:-; of the second 
class as the like words earlier in the section r·efer to asses.o;;
m<:'nts of the first clas.o;;. Such is the Jlatur·al as WC'll as the 
apparent grammatical connection brtween the worrls 'such 
tax' and thei1· antecedent." (Page 221). 

In v iew of the interpretation thus placed upon the sec·tion by 
t he supreme court, we think it clear that in casE's where improltC
w ent certificates are issued that there is no proYi~ion in the law 
authorizing a division of the tax so that one-half may be paid in 
Mar·ch and one-half in Sept.embe1·. It is our O})in ion that the 
law as it appears in the fore~oing s«.>ction , and as interpreted 
by onr supreme court infers that each installment of the tax is 
clue aJld payable in the month of Mar·ch of each year. 

However, if the board of supervisors proceed undC'r section 
1989-a27 and issue ''drainage bonds of the cotmty, '' we are of 
the opin ion that in such cases payments should he made hoth in 
March and in September. The section in part provicl~·s: 

"Tf the hoard of superviso1·s shall d etermine that the 
estimated cost of reclamation anrl improvemC'nt of such dis
trict of land is gr·eater than should be levied in a sing-le year· 
upon the Ia nds benefited, ?nstcall of 'is.~ u.i ng ·i 111 p1·o uen1.C1/t 
rerlificail'S as provided in the 1JI'N'cding srction, it. may fix 
the amount that !'\hall he levied and collcctC'd each year and 
may issue dra,inoge bond-s of the cou.nty, bear1:ng not more 
tltan .~ix per c~ntmn a.nmwl intf'rest ancl payable semi~ammally 
in the 7>1'opor!'ions a.nd at tJr e timr.s when such taxes sh.ulL 
have bNn collected, and may devotC' the same at pa r, w1th 
a('eruC'd interC'st, to the paymC'nt of the wot·k as it pro{!rc!iscs 
or may sell tiH' same at not less than par-, with ac•er·ued inter
c•st, m;cl cleyote the proceeds to stu· II payment; • • •" 

The foreg-oing section provides in case '' draina~e honc!H of the 
C"ounty" a1·e issued, that they shall hC'ar "not more six pC't' centum 
amntal interest, and payable semi-annually in the proportions aml 
at the times when such taxes shall have been collected." \V e 
think it was the intention of the legislature in such cases to 
provide for the payment of part of the tax: in Mat·r·.h and then 
permit the payment of the last half in the month of Reptembe~·· 
I n th is ·way, interest on the bonds would be collected semt-

21 
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a1111nally, and paid semi-annual ly, and it is our opinion that the 
law pt•oyidrs that i t shall be th us collected in two installments, 
one payable in Marl'h aml the other in September. 

B. J. PowERS, Assistant Attorney Genetal. 

TAXATION OF DRAl~.'\GE WARRANTS 

Drainage warrants are not exempt from taxation under the provi
sions of section 130 4, suppfemental supplement, 1915. 

1\<Cr. Wilson Cornwall, County Attorney, 
Spencer, Iowa. 

Drat· Sir: 

April 1, 1919. 

We l18ve yom letter of March 29th in which you state: 

"Section 1304, paragraph 1 of the code, supplement of 
1913, provides that drailJage bonds and certificates are exempt 
from taxation. I ·would like your opinion as to whether or 
not this section IS to he construed as exempting drainage 
warrants.'' 

In answer to your inquiry, we desire to direct your attention 
to a part of the provision of section 1304, supplemental supple
ment, 1915, which is as follows : 

''The followin g classes of property are not to be taxed: 

"1. The property of the United States and this state, 
• • • municipal, school and dminage bonds or cet,tificatcs 
h e.1·ca[tc.r iss1ted by any rnnnicipality, school dis trict, dt·ain
agc district or county within the state of l ou·a; • • •" 

In this same connection it should be remembered that our 
supreme court has often held that taxation is the t·ule and exemp
tion the exception, and that therefore the statute exempting from 
taxation must be strictly comtrued and that he who claims the 
exemption must bring himself clearly within the meaning of the 
statute. 

Trustees of G·riswold College 'L'. State of I ou.:a, 46 Iowa 275. 

It should be noted that there is no provision in the statute 
declaring that drainage wat·rants are subject to exemption. It is 
true that drainage bonds or certificates are exempt, but there is 
no intimation that the exemption shall apply to drainage war
rants. 

It is therefore the opinion of this department that drainage 
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warrants are not to be included in the exemption provided for 
in the section of the supplemental supplement above cited. 

B. J. PowERS, A ssistant A t torney General. 

PAYl\IEST OF DRAINAGE CERTlJi'JCATES AND BONDS 

Drainage Improvement certificates may be paid by taxpayer at any 
time, section 1989·a26, 1913 supplement. Drainage bonds can only be paid 
at maturity, section 1989-a27, 1913 supplement. 

Mr. Vemon Joht1sou, County .Attoruey, 
Sidney, Iowa. 

Dear Sir. 

January 19, 1920. 

Your req nest for the opinion of this department on the follo,v
iug question has been referred to me for attention. 

You state: 

"Our county auditor bas called upoo- me for an opinion 
relative to the right of a party whose land is situated in a 
drainage di.'>triet to pay certain assessments against his land 
after the improvements have been completed, and long after 
bond has been issued to take up the indebtec:h1ess agai nst 
the drainage district. 

"\Ve have some parties who desire to pay theit· assess
meu ts with accrued interest up to date, and the11 desire to be 
relieved from any further taxes relative to the same except 
as might be necessary to improve the same. 

" I contend that after he has failed to pay his assessment 
at the time t he improvement bas been made and bonds are 
sold to pay the money that he did not pay, he cannot after
wards pay the tax, as these bonds would draw interest up 
to the full twenty yeat·s, yet in section 1989-a26, suppl~met~~ 
to the code, 1913, it appears that he would have that n ght. 

Section 1989-a26 of the 1913 supplement to the code, to which 
you refer, provides in part as follows: 

''And the board may provide by resolution for the ist>n
ance of improvement certificates, payable _to ~earer or to the 
contractors who have constructed the said unprov~ment ?r 
completed part thereof within the meaning ~f thts ~ct m 
payment or part payment therefor, each of whtch certificates 
shall state the amount of one or more assessments or part 
thereof made against the property designating it and the 
owners thereof liable to assesr;ments for the cost of . same, 
and said cert ificate may be negotiated. Su~h certific~tes 
shall transfer to the bearer, contractor or asstgns all nght 
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attd itt t (' l 't•~ t iII n nd t 0 the tax iu L'\'CI',Y l'iUCh IJSSCSSUICII t Or 
part th<>r·1·ol' d<>st·r·ihNI t_h<>rein, and shall author:ize such 
lwan•r·. t·on tr·;wtor· or a~'O{!IICC to collect and r·cce1vc every 
a~·w:-smrnt c•mhntl·<•cl in sai<l l·crtificate, hy or· tiHOU{!h any 
of t lr<' IIH'tlrocls proYitiNl hy law for their collect ion, as the 
sa nH• mat ur·e. Sul'h <·t•r'lifit·ates shall hear intrrcst not' to 
l'Xt·rNl ~ix p<'l' •·e11 tnm per annum, payable annually, and 
:-.hall he paid h~· th<> taxpayr r to the <'OUnty trcas1~r·er, who 
shal l r·r,·<>ipt fur· sam<> and cause the amoun t pard to be 
appl i<•d to 1 hr JHt~·m<•nl of I he cert ifica~e issued therefor. 
Pro\·id<•<l , that 1111~· per·son shall haYe the rr~ht to pay the full 
a Jllollll 1 of tux so lcviNl ag-ainst his property, to~rther with 
intt•rrst 1 hc•rcon to clai r of pa~·mE'nt at any time he desires 
so to do. c\·en ll<'for·e the maturity of uny <:crtificates issued 
11H•r<>for. " 

Th<• pl'oYisions of th<· scl'tion set out authol'il'.c the issuarwe of 
improvrmrnt trrl ifi•·at('s to <·o,·er· th e cost of special assessments 
for clt·ninag-t• impr·o,·t•m<>nts, anti clearly provide-, t hat any pct·S<Jn 
shall haw the r·i~ht to pa,v the full amount of the tax levietl 
<rg-ainst his pr·opt•r-ty, togeth<>r· with intcr·est tb('reon to date of 
payment, ut any tim(•s he desires so to do. 

Acct ion 1 fl8!1-a27 of the J !)13 supplement, anthorizin~ the is.'iU
ur)<·r of bonds for druina~c impr·u,·ements, proYides 111 part as 
follows: 

"If thr boanl of snper·,·isors !'hall deter·mine that the esti
matNl t•ost of rr1·l nmation and improwment of sueh d istriet 
of lund is l!l'eater than should be levied in a sin~l c year upon 
the lmrds brn<>fited. instead of issuing improvement certifi. 
t al es as JH·u,·idcd in the precedin~ scrtion, it may fix the 
amount that shall he Je,·ird and collected eaeh Y<>ar· and may 
is.'ille drainag-e bonds nf the c·ounty, bearin~ r{ot more than 
six pr r c•t'ntnm armrurl interest and payable semi-annually 
in thr proportions antl at tit(' times wh£>n stwh taxes slu1ll 
have hern c·oll('c·tNl, and may deYote the same at par·, with 
twcnwd int er£>st, to the paymrnt of the work as it progr·esses 
or· nu1~· s£>11 the same at not 1es.<; than par·, with at·cr·ned 
iut<>rest, Hnd drvote the pr·nce<>ds to stu·h pa~'lll£>nt; und if 
in the sale of said bonds a pr<>mi nm is received, stwh premium 
shall hi? tr<'ditrcl to the draina~e fnncl. and should the cost 
of surh work <.>x<·<>erl the estimate. or should the proc~?eds of 
the tax when <•ollerted be insufficient to pa~r t he principal 
aiiCl iutPI'<'~'<t of honcls sold, a new apportionment of the tax 
mny be mnde anc1 other· honds issued and soltl in like mam1er, 
to nl<'<'l such exrrss of eost or shorta,:re in th(' proercrls of the 
tax , but in no rase shall the bonds run long-er· than fift ec11 
ye~u·s. Any propcr·ty owner may pay the full amount of the 
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benefit asses.'i<'d a~ainst his JH'opcrty hcfnt·<' stwh bonds are 
issued and receive a ret·eipt in full I hereof. ::;uch payment 
shall be made to the l'Ottlr l~' trra!>ut·er· . and it shall be the duty 
of the cottnty auditor to e('rtify to the trensurer the amount 
of any such as.o;essment wh<'n r·t•qut>strcl to do so. and the 
treasu rer shall enter thE' s1une upon tlw tax lists in his hands 
in a separ·ate pia('<' pr·oYiclrd therefor, and shall t'umish the 
auditor with dupli<·at(' reeripts ~iven for all as.'\essments so 
paid in full. " 

P rovision is here made for the prop<'rty owuer to pay the full 
amount assessed <11-!'ainst his pr·op(' r·ty before such bonds are is."ued 
unll receive a r·et·eipt ther·efcH'. 'r he terms and times of payment 
of the bonds, issued UIHler· the provisions of this section, are fLxed 
by t he board of ~mpervisor·s and they can on ly he paid according 
to the terms aud tim<'s so fix('d. 

J. Vv. SANnUSKY, A.~.~istant Atfonwy General. 

PAYI\IEST 0 1-' COST <W DRAINING KIGHWAY 

The benetlt11 assessed for drainage agai nst county r oads should be 
paid by t he county and the benefi ts assessed against township roads 
should be paid by the township. 

Mr. Wi l~;on Cornwall, County Attorucy, 
Spencer·, I owa. 

Dear· Sir: 

August 22, 1919. 

On Au~ust 13th you wrott> to this office, enclosin~ a letter from 
the county auditor of ~·our c·ou11ty, with a request for an opinion. 

The letter· f rom the t·ormty auditor pl'OJlOHes the following ques
tion: 

" The hm11·<1 of HIIP<' t'vistii'S wishcs All opin ion in tf1e matter 
nf tlr·ainag-e assessmrnts ag-ainst t•.ount,v a11cl townsh ip hijlh
wa,vs in dr·ainng<' distr·il'ts as srt fMth in sedion S. 1989-al !J. 

"Pr·ior to thr t·r·<>a liorr of the stall' hi{!hwny commis. ... ion 
an cl division of mads into t•otmt,v and township roads the 
sect ion refld: 'W hen rYcr arr~· hi~hwuy within the levee or 
draina~e clistr·ict will be h<'n!'fitrd, etc., • • • one-fourth of 
!'aid as.c;essment shall he paid hy th£> C'ounty from the t•otwty 
road fund • • • and thr·ee-fourths by the township.' T he 
only <·hall~<' made in this se<'tion is by the 37th G£>n('ral 
As..,rmhl\'. whi c•h made it rpacl: 'WhcnC\'t'r auy <'ounty or 
town shit) hi~hway, etc., • • • ' 

" Prior to tlr <' d ivsion of thp roads into eonnty and town
ship roads the highway in any township was asst-s.-.ed a certain 
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stlln an ti the eoun ty paid one-fourth and the township three
fou rths. .Afte r· the division of the roads the appraisers 
retumcd the assessment as so much against the cow1ty high
way, when a county highway was in the district, and so much 
a~tainst thr township hil!hway. The county paid the county 
lligh way tax and the board called upon the township for all 
of thl• township hig-hway a:sses.<:ment. 

"The amendment hy the 37th General Assembly does not 
elc•a r this mattC'r up an~· as to the question we ask. 

" The question is : S hould the appraisers d ivide the assess
ment as to the county r oads and township roads? If the 
answ<•t· is 'yes, ' should the county pay one-fourth of the 
township assessment ? 

" Or should the appraisers asses.c;; so much against the high
ways alHI the county pa~· ouc-fout·th of the entire assess
ment. nn cl the township the thrC'c-fourths ?" 

!::iel'tion 1 !l8f1-a 1 !>, as amended by the 37th General Assembly, 
pr·m·ides in substance that any county or township highway is 
benefited by the construction of any improvement in such district, 
the bE>nefi ts tbet·eto should be classified and commissioners 
appointed to assess be11efits and tha t wh en the assessment is 
finally made, one-fourth thereof shall be paid by the county from 
the coun ty road fund or from the county drainage fund and three
fourths by I he township, and fn rth et· provides t hat such assess .. 
mC'nt may be paid by the township from its road fund or out of 
t.he drainage fund created for that purpose as pro~ided for by 
seetion 1 5~8 of the supplement. 

Section 1528 of t he suppl ement pt·ovides f or the levying of a 
drainage tax by the townsh ip t t·ustces fo r the payment of drainage 
assessments against highways of the township. 

Section 1530 of the supplement provides that the board of 
snperYisors may levy a tax to be known as t he county road fund 
to he paid out for work done on the roads in the county, and 
may in addition thct'eto lev~· a drainage tax for the purpose of 
paying drainage assessments levied against h ighways in the 
county. 

Section 1527 -s8 of the supplemental supplement contains the 
followiJ1g provision : 

"The co~nty road fund, the county road building fund, the 
county dramage fw1d , and all other moneys received by the 
hoar~ of supervisors for road purposes, except as otherwise 
p rovtded , shall be placed in the county road cash fund, and 

OPINIONS RELATING TO DRAINAGE MATTERS 327 

s~all be paid out only on ordet· of the said board of super
VIsors fo.r the pu_r~hase of tools, machinery and equipmen t, 
or for tile and tJhng, or for filling on culverts and bridge 
approaches as herein provided, or for work done ou the 
county road system, or for the elimination of dan,..,crs at 
railro~d c\ossin~ on both county and to,,rnship ro~ds, at 
the discretion of the boar of supervisors on an adjustment 
of such dangerous conditions by negotiations between the 
railroad and the board of supervisors, or· upon an order and 
find ing of the railroad commission . All money received bY 
the township trustees for road purposes shall· be ex pended 
for and upon the tow11ship road system, or fo t· the el imina
tion of dangers at railroad crossings on the tow11ship roads, 
at the discretion of the to"mshjp trustees, on an adjustment 
of such dangerous cond itions by negotiations between the 
railroad company and the township trustees, or upon an order 
and finding of the railroad commission." 

It will be noticed from reading the abo\'e sections that they are 
in conflict and that while sect ion Hl89-a 19 provides fo r t he pay
ment of drainage asses.o;;ment.c;; upon both coun ty and township 
roads, part hy the county and pa1·t. by the township, that section 
1527 -s8 of the supplemental supplement prohibits the expendi
ture of the county's funds on any r oad except coun ty roads and 
limits the expenditure of the township funds to t he township 
roads. 

Where statutes are in conflict and cannot be harmonized, the 
rule of constt·uction is that tbe later enactment must prevail. I 
can see no way to harmonize these statutes. The only fund 
available to the county for the payment of d1·ainage assessments 
is restricted in its use to county roads and cannot be used for 
the payment of drainage assessmen ts in township roads, and 
the only fund available to townships for the payment of drainage 
assessments is limited in its expenditure to township roaus ancl 

cannot be used upon the county roads. 

It is the opinion of this department that section 1527-s8 of 
the supplemental supplement, being a later enactment, must con
trol and that the county must pay the assessments against county 
roado; and the township must pay the assessments against town-
ship roads. 

SHELBY CuLLISON, Assistant Attorney General. 
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E~fPLOYl\IF.N'l' OF i\TTORN EY IN DRAINAGE MATTERS 

Board may employ county or other attorney after establishment, 
but cannot pay fees in case a district is abandoned, before establish-

ment. 

Mr. B eJJ jamin F. Butler, County Attorney, 

Sibley, Iowa. 

Dear Sir: 

October 7, 1919. 

Replying to your req uest of the 4th inst. fot· an opinion on the 

following questions: 

1. Has t he board of supen·isors the ri~ht to employ an 
attorney under the p rovisions of chapter 1!J8!J-2b, supple
ment to the code, 1913 ~ 

2. In case the proceE'dings fM a distl·iet are abandoned 
ull<lCJ' the provisions ut' chapter l9!:l!l-2b, does the hoard have 
authot·ity to pay attomey fees as part of the costs'? 

3. \\'hen may the county attot·ney receive compensation 
as attont<'y for a drainage distrid. '? 

T hese questiotts are not presented in t his precise form in your 
letter, but I take it t.bat the answer of the above questions will 
cover the situation upon which you ltaYe requested an opinion. 

Section ] !J8!1-b8, supplement to the code. l!HG, provides t hat in 
case an appeal is taken, that the same procedure shall apply as 
i'i provided by chapter 2-a, supplement to the code, HJl3, which 
provides in part: 

"When any appeal is taken ft·om the onh•t· of the board 
made in any drainage JH·oceeding coming before it for action, 
it shall be the duty of the board to employ eounsel to repre
sent the interests of the dntinag£' district alrected by :;;aid 
appeal on the trial thereof in the appellate eourts and the 
expense tbet·eof shall b(' paid out of the dt·aina:tc fund of 
sueh d istJ·ict.'' _.. 

Now, in actual practice it ltas been found tltat the workings of 
the drainage law are too t•omplicated fot' the <'Vt't·age board of 
supe t·visors, and that it is economy for the hoard to Clll ploy an 
attorney and have the benefit of his S<'rvices at pmdit·ally every 
step of the proceedings. Appeals at·c much less likely to be 
taken, and if taken, are much less lik ely to be suecessful in case 
the boa rd follows the adviee of the county attomry or some other 
attorney that it may see fit to employ, 

As you suggest in your lettet·, this is not cotlllty work, and 
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there is no reason why the county attomey may not be employed 
and paid, under all c ircumstances and p1·oceedings when the 
board is authorized to employ attomeys at all. 

The question therefore uises as to wheu the boat·d of super
,·isors may employ an attm·ney, if ewr, exc·cpt in eases of appeal. 

In my judgment, the drainage district is a sepa rate entity, and 
when acting for it, the board is not in any sens3 rcpt·escnting the 
county, but I cannot can·y this rcasotting far enough to warrant 
me in answering yout· second question in the affirmative. If the 
district has on ce been established, even though organized under 
chapter l !J89-2b, l think there is 110 doubt about the right of the 
board to employ and pay counsel fo r set·vices rcndet·ed after t he 
formatimt of the district. But if the abandonment of the pro
ceedings occurs befo re the formation of the district, then I do 
not believe the boat'd of su pervisors has any authority to pay 
attomeys fees to the county attor ney or to any other attorney 
in con nection with the matter. 

If then, in the case to which you allude, the distt·iet was estab
lished, it would be my opinion that the hoard could pay your 
fees for sen·ices ren dered aftet· the establishmtllt. But if the 
abandonment occnned before the establishment of t he district, 
then that no fees could be allowed. If attorney fees had been 
incurred after the establishment of the district and the project 
i:; then abandoned, I see no reason why the pt·ovisions of section 
1!)89-blO, sup plemen t to the code, 1915, as amended by chapter 
2!), laws 38th General Assembly, with reference to the payment of 
eosts out of the county fund should not apply. 

F. C. DAviDSON, Assistant Atlotncy General. 

DESTRt;CTION 01<' WBLL BY Dlli\INAGE 

Owner of a well cannot assert claim tor damages resulting from 
the location O[ a drainage improvement where be bas filed DO claim. 

M r·. T om Boynton, 
Forest City, Iowa. 

Dear Sir: 

November 17, 1919. 

Your request to the attorney general for an opmton has been 
referred to me. I quote from your letter t he following state

ment of the question : 

"The board acting for and in behalf of a drainage dis-
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tJ·iet, fonnally and IPgally es tablished a drainage district; gave 
the noti{·cs rNJnir·cd by law; let a contract. and proceeded 
to constn1t t the improvements according to plans and speci
fi<·ations; a portion of the improvement consisted of drain 
tile; they wct·c laid according to p lans, etc., through land 
upon which was loeated a surface water .well, approx imately 
H feet deep; the well was apparently spnng fed and had for 
many years fumished all water required by the landoW"ner 
for not only family pmposes, but also sufficient for a large 
hP-rd of live stock; pump was worked by windmill; the drain 
tile passed about 500 feet distant f rom the well and imme
diately thereafter the well went dry; owner has filed claim 
for cost of COltStructing new well 170 feet deep.'' 

It is very eYident that neither the engineer w ho laid out the 
pr·oposcd improvement not· the landowner contemplated the dam
agrs that would result to the spring from the laying of the drain 
t.ilc. If the landowner sus pected that any such damage would 
occut·, he had a right, under the statute, to file a claim for t he 
damages and have the matter adjudicated before t he board of 
littpet·Yisors. Ile has waived his remedy in that respect. 

There is uo express authority anywhere iu the statute permjt. 
tiu~ a Jandowller to bring suit a~ainst a tlt-ai11age district. Cer
tain questions can be raisC'd by appeal, bnt obviously a matter of 
this kind cannot be brought iuto comt in that way at this time. 
The drainage district has only such powers as arc conferred upon 
it by statute, and as I understand it, the same principles would 
apply to a suit agaiust it as would apply to a suit against a 
t:ount.y ot· a township. I do not believe there is any remedy open 
to the landowner against the drainage district. 1t is his misfor
tune that he did not anticipate the damage that would be occa
sioned by the putting in of this dt·ain. 

HaYing failed to file a claim for damages i n the time and 
accot·cling to tlle manner prescrihcd by statute, it seems to me as 
if he is now without legal remedy. 

F. C. DAVIDSON, As.~i.$tant .Attorney General. 

DR A rNS OPENJ~G 0~ H IGHWAY 
Right of land owner to drain his land upon highway. Construing 

section 1963 in connection with 1989-a53. 

M:r. \V. H. Wehrmacher, County Attorney, 
Waverly, Iowa. 

Dear Sit·: 

November 3, 1919. 

I am in re<.:eipt of yom· favor of the 23cl ult. in which you ask 
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the opin ion of the attorney general reg-arding the propet· eoJJ 
struction to be given to section 1963 of the code of 1897. that 
is, you desire to know whether a person who ha" constt·urt~J an 
outlet to a drain must leave the highway in the same condi t ion 
as it was before, in so far as the mechanical constTuction of the 
outlet to the drain is concerned, or does it mean that the road must 
be left in as good condition as it was before, with t·eference to 
water that may stand along the side of the road 011 account of 
t he outlet to the drain. I presume this sect ion vught to be intet·
preted in the light of section l 989-a53, supplement to the code, 
1913. 

Under that section the owner of a tract of land may dt·nin the 
same in the general course of natural drainage into a nat ural 
water course, or into a natural depression leading into a uatural 
water course, when such d rai11nge is wholly upon the owner 's 
land. It is t herefore my idea that the owner of a tract of la tHl 
may do just what this section contemplates, even though the out
let of his drain is pt·actically at the highway, as long as it is on 
his own land. Of course, the fee title to the highway rests in 
him subject to the easement in the public; and in a sense, he is 
still drain ing the water to an outlet upon his own land, even 
though he enters the highway for the purpose of securing an out
let, so long as be doc!'; not cross the highway with his drain. 

However, I do not thiuk it is necessary to carry the interpt·e
tation that far in order to answer your question. It must be 
that the legislature knew that the bringing of water upon the 
public higllways would cause more OJ' less of a. saturated condi
tion, unless there was a sufficient culvert and a sufficient d rui n 
below. 

The legislature has gone so far and the court<~ have gone so far 
in this state in as..:;isting the owner of lands to procure dt·ainn~!' 
in the general course of natural drainage that I think that ttll 
that was intended was that the adjoining ow11eJ· should leave t he 
highway in as good condition ns it was before his drain was put 
in. 'l'hat is, the grade should not be interfered with , ot• if dis
turbed, it should be r eplaced, but I do not think tlwt the law 
contemplates that the landowner using suc>h a drain mu~t keep 
the road free from the accumulation of water· that is brougltt dow11 
by the drai11. In very many cases this could not be done without 
going upon the lands of an ad joining owner fot' the pur pose 
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of cotnpletitl£! the drain; and, of course, the uppet· owner would 
have no rig-ht to take such a cout·sc. 

I am therefore inclined to the opinion that the legislature 
intended to give an owner the rig-h t to open a d raiJl upon the 
publie highway, even though it resulted in occasionally flooding 
or suturatiug it, providing that at the t ime he com pleted his 
drain he left the grade uncl ditdtes in as good condition as they 

wet·e before. 

It might. 11ot he out of plctl'<' in thi~ connection to call attention 
to the provisious of ehaptet· 1 !)~9-:lh, supplemrnt to tl1e code, 
]!)}!'), whic·h give the board of snpet·visors the t•ight to lay out 
highway drainage distrids and assess a portion of the expense to 
the landowners benefitt•d t het·eby . 

F. C. DAVIDSON, AsNi$ta.nt Attorney General. 

ESTABLISJBfE!\'T OF DRAINAGE DISTRICTS 

Rlght to establish district composed of city or town considered. 

Mr. ,V. H. Downing, County A tto t·ner, 
Primghar, Iowa. 

Dear Sir: 

March '27, HJ19. 

I have your request of the 2~d inst. fot· an opinion on the 
language of section l989-a38, supplement to the co<le, 1913, with 
r·efet·ence to the right of the county board of supet·visors 

"to establish a drainage district in a city ot· t0\'>'11 alone 
un(ler· said section; that is, wht>re there is rro land that uceds 
draining whid1 is adjacl'nf to said town or city and no 
drainag-e distl'ict is needed, ancl wher·c there isn't any being 
asked fot·, can the hoard of supl'r'\' iso rs of a c·ounty jnst fot· 
the benefit of a city or town alone establish a district within 
the town or city hy itselP" 

It is lrat·d to conceive of just such a situation as yon nwntion, 
namely, that there would ht' no land whate\'1'1' adjoining t he city 
or tow-n which would 11 eed clt-nina~e, whilt' thnt just inside t he 
corpot·ation would ne(•d it. If the question is put·el~· academic·, 
I do not ft.>e l that we ought to be asked to answer it. 

'!'here is no provision in the dt·ainagc law that would pet·mit 
a cit.y or town to petition for a drainage distriet, but any prop
erty owner or owners may do so, and whether the district 
embraces all or a part of the city or town wonltl he immaterial. 
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Uuder such a petition the engineer undoubtedly would ret·otnmend 
such a system of drai1rage as would adeq nutely take l'at·e o[ storm 
wate r and cellar dn1ina:;e of propet·ty lm·ated in such city or 
town, but under tlw guise of such proct'edings a sa11itary scwet· 
could not be established, nor could the drainage sewct· he used 
for the puq)ose of affording an outlet fot· saniti<IJ' scwa~re if the 
matter were contested . \Vhether the drainage 81'('8 within the 
city included within the district was all in one watershed wonlcl 
110t be controlling, in my judgmen t. That is a matter that would 
rest within t he sound discr·etinn of the engineer layin g out the 
district. The hoard of supervisors should adopt his report, o t· if 
they m·e not satisfied with the same they may appoint another 
engilleer, but they should not pt·oceed independently of the •:eeom
mendations of the en:,rineer, marle in acconlancc with the Jll'O\'i
~ions of the drainage lavi'. 

It has been the polity of our supreme court to uphold d t·ain
age improvements and to construe the law very liberally in 
support of any aetion takt'tl by the board of SU]1ervisors in estah
lish ing a dra·inage district. The court has g-one so far as to say 
that the board acts in a legislatiYe capacity i11 :-;uch matt ers, and 
with eet·tain exceptions that its action is not subject to rf'viPw by 

the courts. 

The autho1·ity granted upon the board undet· the JWO\;isions 
of section 1989-al , supplement to the code, 1913, is very broad 
and its provisions in connection with drainagr is llot in mry sensl' 
limited to the drainage of agricultural lands, although the pt·ovi
sions of the act were undoubtedly framed with that us the chief 

purpose in Yiew. 

You will note the amendment with refet·etH'e to the issuanr.r 
of honds lty a c ity or town to pay dra inage taxes as it npp(•ars in 

chapter 28, laws of the 37th General Assembly. 
F. C. DAVIDSON, Assi.~ta11t Allor11cy nrneml. 

P.'\Yl\lENT OF DRAINAGE WARRANTS 

The county treasurer Is required to post notice, as provided for by 
the Code, section 4 84, of warrants outstanding, for which he has funds 
on hand to pay. I n case such outstanding warrants are draln~ge 
warrants, he is required to give, in addition to the foregoing nottce, 
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a written notice by mall to the holder or such warrants as provided for 
by chapter 162, aclt~ 38lh General Assembly. 

Xovember 15, 1919. 
:\Ir. Oc•njamin F. Bn tlet·, County Attorney, 

Siblry, Iowa. 
Dear S it·: 

W f' han' your· ll'tter of :\' owm her 7th in which you state: 

'· I re•qu<•st your opinion upon the fo llowing matter: 

"SN·I ion 4H4 of thl' t·ode, 18!l7, pmdcles in pa rt 'at the 
exp ir·at ion of :10 days frnm the date of sudr posting interest 
Oil I he \\'lll'l'illl IS SO II IIIII I'd shall (!('USC. ' 

S r <· tioll :1 of' t·haptt·r lli:!, laws of the 38th Oene•·al Assembly 
mentio11s in t he last l'lause the matte•· of inte•·est on thes~ 
wunnnts. 

"Js it your idN1 thnt this sect ion 3 of chapt er 162 changes 
the ahovt' pnH' isinns of sed.ion 484 ? · ' 

~e<·tion 484 of the ('Ode to which yon refe1· provides as follows: 

'' H e shall is.<;ne ealls for outstandin g wat·rants at an v time 
he t nn~· lruv<• sufl'kien t funds on hand for which s1wil war
t·ants Wl'rc i s.~urcl ; s lrall gi\'e notice to what number of 
wanants the funds will extend, or the number which will 
be paid, by post ill !! u written notice in the tt'NlSUt'er's office, 
and, at the expiration of thirty days fr·om the elate of such 
postiug, int erest on t he wanants so named shall cease; and, 
~vhcn a wnrr~nt wh il'h draws interest is taken up, he shall 
mdorsc upon 1t t hr date aud amoun t of interest allowed, and 
such warrant shall be canceled and not reissued. " 

Section 3, (·hapter 1 G2, ads of the 38th General As.o~emblv which 
you also mention, deals with the is.<;uing <llld payment. ;f' dra in
age warrants and states : 

" \Vhem•ve1· the tt'Ntsnrrr shall have funds on hand to 
pay f-lllrh Wlll'l'Uilt ot· warrants, he shall in addition to the 
tn ll provid('d fo t· in sedion fo nr hundred eighty-four (484) 
of t he code, mail a written n otice of such eall to t he then 
holde•· the1·eof as shown hy his said record, and shall make 
n memorandum sho"'i11g thr dntr of mailing such notice llH 

~hown h~· the mrmOI'UlHlum he r·ein r rq ui1·ed to he mad<', t he 
mterPst on sn<·h warrant ot· wanants shall ceasr." 

You will observe from a reacling of the last prereding quota t ion 
that the notice p rovided fo1· is to be deemed ''add itional " to that 
provided for in section 484 of the code. As we eonslruc the Jaw. 
the provision of t.he 38th GE>neral Assrmbly in n•l man11rr· <·hangas 
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the .f~rce and effect. of secti on 4H.t . The new pro,·isio11 is simply 
add•twnal and reqmres that when the co11n ty trrasurer shall have 
funds ou hand suffit·ient to pny dr·ninagc warrants outstandin" 
t hat he mail \\Titten notil'e to the holder of such warrants. H~ 
is req uired to mail th is notice in addition to the posting of 
notice proYided for in section 4 4. 

B. J. POWERS, Assi.~ta11t At:onuy General. 

PAY~IE!\'"T OF DRAJ~AOE \VARRANTS 

Treasurer must mail notice of Intention to take up bonds, as well 
as post such notice In his office. 

Mr. W ilso11 Coru wull, Cotwty At toruey, 
Spen<:er , Iowa. 

Deur Sir: 

February 25, 1920. 

Your esteemed favor of the 23rd in st. addressed to Attorney 
General II. M. HaYner has heen refert'cd to me for reply. 

You ask r elative to the notice required by the county treasurer 
in order to s top the running of interest on drainage warrants. 

You then s tate : 

''Some of the county treastu·er-s have taken the position that 
any warrant r·cgistered p r ior to July 4, 1919 does not come 
within the pr oYisions of this act and where the warrant was 
registered prior to July 4, 1919: a call fo r payment need be 
given only by posting notice iu the treasurer's office and 
that no notice need be mailed." 

Seet ion 5, <:hapter 162, acts of the 38th General Assembly, 
provides: 

" \Vhenever the treasurer shall have fu nd<; on hand to pay 
such warrant or warrants, he Nhall in uddition to the call 
provided fot· in section four hundred eighty-four ( 484 ) of 
the code, mail a written notiec of such cull to the then holdet· 
thereof as shown by his said record, and shall make a memo
rand um showing the date of mailiug such notice as shown 
by the memorandum herein requit·cd to he made, the interest 
ou such warrant or warrants shall cease. " 

Prior to the enactment of the statute just quoted the only notice 
given holder·s of draina~e warrnnts by the county treasmcr was 
by posting such notice in the office of the county treasurer. The 
~unendment to section 484 of the corle, found in section 3, chapter 
162, supra, docs not go to the substance of the l!raiuagc warrant, 



ltlll lltrt\•1,1 Hol"l'l' II pt•ut•t•tlttt'(• l11 l•t• fo>Jlo>WI't\ lo,l' tltr I'Uiltt ly 
I t'•'H'II n••· wht1 11 hP IIU' lllollt',\ ,,JI I mud tu ltd\t.' up illltl pay ClllY 

ttlllfllwt· uf d1'uiw1~t' \\Hrt·aut.... Thi:-. pnwt'dlll't' is fo1· the hrll<'fil 
of ll11• ltultlt·t·, 111' t Itt· llltl't'allt. 

"' 1'1..•t't•fttl''' I am nf tlw UJII11iPII l11:1t tlw ltulit·(• n•ttllirNI iu S<'t•liou 

:r. ··lwplt•t· IIi:.! .. r rl~o· a• 1' .. r ,,,.. :brlr (;, ..... ,.al .\ ..... •mhly. ~ltottl<l lw 
:,:i\t'll IIIII unl,\' lu 1111' 1Jnltl4'1.., ur WUI'I'UIIf~ is. .... lll"CI :;uh~tU<'IIl 1u .Ju)y 
I. 1~t1:f. lml uJ,u lt1 lutltlt•l'- ur tlrailltll!~ warrant:; is."UC:tl IJrjur tu 
; l.ar tint fl. 

\\'. H 1', 1\t'l•t<lt'l; . . l.<.,i.<lttlll . t llorltr!J f:clltrttl. 

011.\l .S.H ; t ; 11f;..T IIIt'TS \\'IT HI .S A CIT\ ' 

\\'h ell tlraln Is P81Uhll•hC'd \\holly wllbln a city of second elaae. 
hoa.rcl or fliU1t~n·IKOI"8 ahouiU construct such cuh·erta as are reasonably 
uer<~8Sary und t.•ltv 1urh other us It may desire. or it may contribute to 
const ructlou or county culvert». 

~It·. r:ru. 1·:. Allrn. ('.,nnly .\ ttoruey, 
Ouuw11, ( (11\'lf, 

Drut· Sit·: 
Ytour two l<•ll<'r" or thl' 5th in,t. atldn'sscd ro the attorney 

J:t'l ll' r'u1 lt ~n·t• lwf"u t·rr l'l'l't.1cl to uw fur ausw~r. 

As T unclrt-.,taud it .. 1·un tl~<il'~ l it e opiuion of the atlol'tlcy 
:.t<'tt<•r·ul upo tt the l'olluwin!! situutil>ll: 

1'1tc lnml'<l nl' ~llJWt'l'isnt·s of ~·uur ~o 11uty has estahli~h~d a 
dt·n innr,:r cli,rt·i..t wlt vllv within the limit. of the citv of 
Ott ltwu, 11 t·it.1· 111' rh~ S<'t;mtl daS><, and the question has ai·isen 
wltt'lhrt· lht• ltnunl uf "tprr·l·i•ot·s is t·equi t'<'d to build t he 
<·ull·rr·t~ ucedr•d in c·mrnettion with the drain. 

'l'lten~ 'ccn" lu lo(• tutolht•t· phusr of yuur inr1uic-y whid1 pcrh11ps 
un:.:ltt to n~·1•iw nlt<•ntion 6r't. A~ [ tlltdrrstant! it, the engineer· 
whu has r·t•·tllttlll~ttderl the llrHina~c distrit·t h3li alo;o ret"Ommended 
as u pnr·t of lhP imJH'tti'Put~nt~ to he •·onstructed therein, certain 
l·uh·~rls wltid1 nre to ht> U"<'d as intakes; that i.;, are to be used 
for the purpose of carr~·inl! surfMc wat.er into the drain. 

I presmnr il midtt he proper under some circumstances for the 
hoard of ~uprn·iMJI'l!, wltrn e»lithlishing a district aud ord~ring 
irnpro,·rmruts <"lliH•tru<'lrd as rl'<•omnwnded h1· the erwineer to 
order culn•rts <'Oil<lt'll\'11'<1 wl;it·lt urr really a part of tit; drail;age 
imprOI'NIIellt under the draiua~c luw, the same to be paid for out 
M the ruuds of rhr dt·uinu:;c dL~tt·irt. As you suggest, the board in 
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!'ttda t·a~c is twtiug- ful' t ht' (lJ·;Iina~t· clisl rh·1 and 1u1l ft•t· 'ht' 
t•ounly, but tltrit• anl ltlll'il,l' to ill'( r .. r tlfl• tlt·ainal!l' ·li•trit·l i,; 
appat'~lltl,l· limitl•d loy litP pro>l'i'i"tt" uf "'''ti1111 l ~ll>fl·al!l, •ttJli•lt•· 
ttt~nl lo thr t•urlr, 1!11:1. wltio·h in pari n•:ul> as foolluw,.,: 

'''\Thcnt'\'t•r ~w·h h•\"t·t•. •ll1d1. drain Ht' <·ltuu,:r nt" HU_\" 
11HIUI'H) \\Ult'l' t'fllll':-.(• ''I'U~'t'' H pu),Jj,. Jt i:.!ll\\ily. Ut·~·t•:oo'\ihtlittl! 
t it~ rt'U1U\'itl ur tit•• huiltliu~ ur r .. I,Hihliu~ ur any ltrirl~..- or 
hred;:l•..:, lilt' hmu·fl uf Mlpt•n·i:-.t.N ~hall rf'utnv,•. huilcl or 
r<'huild :-.urh hritiL!(\ •·•· lu·ith:•·..;. pn~·iu!! the· •·n!'-1' mul ('.Xfl('IUM':i 

th~rt'tJf from rlu.• t·uuury hriti!!P futttl . • • • ·• 
Ordinarii~· I <111 nul h,•liel't' th .. lwoa"l r,f supt•n·isnrs hH~ rh~ 

powrr. wh~n n•·tiuj!' for 1 h~ dt·ainal!t' tli<t rit·l, '" put in t•uh·rrls 
a t lhe r•xpen'(' ul' th<' rlrainu!!l' tli<trid. hnr wh~t·t• th~ n•nl pur· 
JliiSr i~ IO Jlt'tll'ir\~ proper illtllkN flit' 'ttrfao•r 11'1\l~t·. wltit•lt nrC 
r·cully r><.,ctttiul to th•· 'l"'"""' .. r rlw lil':liu il<clf, ir mi~ht ltr 
pt·np<'r ftot• Lite exprn>.e to he l'ltut':trtl u::ai""' lho• rlnlilllli!l' tlis· 
trit·t, ltnt nnly in ca~c "11·u •·uh·••rr• arc r~cntntll<'llclerl hy the 
cngine~t· us u pul'l of thr clrnitlll:tP systrm. 

Scl'crul stut ttlt'< heat· "Jl"" the utht•t· •tUestions stthmill~d. Se•·· 
tion -1:!2, supph•mcnt to lht• ,.,KJ~, l!ll:l, rclatin!! ltl the poWN"S of 
the hoard of SUJll't'l' i~t'li. •·ontains thi' Jll'lll'ision : 

"18. 'l'o pro1·ide for the erect ion of all lu·id:.:rs whi<:lt muy 
be ttcct'><sa t·y, and whirb the (lUblic c·uni'Cttic•no·(• mn~· I'Ciillirc, 
within their respc .. ti i'C tottnt i~s. aut! to keep the Nnmc itt 
t'\'pn ir, rxel•pt us is otherwise provided hy law." 

Sertion 1527-s3. ~upplemcn t nl supplement tu th~ code, itt pnrt 
pt·ovidcs as follows: 

"J'Itc ,(y•ft·m of >'Otl(l COII~Iruclioll herein (li'OI'irlccl •hall 
upply ouly to hi~hway' oulsidr of rhe limit~ of. cir!e~ anti 
lowns; pru1·icl~d. howewr, that whene1·rt· any puhlu· ht~thway, 
lot·ut!'d ulonr,: the c·orporate line of any •·it~· or lnwn, is parr ly 
within AAid citv or town and partlv without the "'ttlle, tlw 
said !JighWH)' Or 8Jt.l' part therrof, inay ioe in..Judccl, in and 
made a part uf th~ eounly road ,.,y•trm. and when so nll'luded 
it may be impi'Oved h1· the boar.! uf supen·i...ors us ure other 
parts of the connt~· ,.;,ad "~·stem. Thr sysl<m of bri1ar and 
l'ult·-rf II'Ork herein provided for ~ball apply to all lnghways 
throughout the county outside of the limits of citie;c nf the 
firM eluss; prOI'itled, however, that when any part of a~1y 
public highn·ay ltK•ated along the corporal~ line of a ctty 
of the fin•t class • • • ·' 

Sect ion 1527-sS contains the following langua~e: 
"All cull'erts and bridges shall lte paid for out o£ the 

Z2 
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county bddge fund, except as provided iu sc~:tiou 13 of this 
ad.'' 

Sed ion 13 of said act is the same as sed ion 1527 -a13, supple. 
mcnt to the codr, )!))3, and so far as appli<'able here relates only 
to the placing of temporai'Y cuh·erts by the township. It does 
not bear directly upou the questions you have propounded. 

Coustruing these various sections relating to the building of 
bridges and cuherts by the eounty, it seems to me that it is fair 
to say that the law contemplates that in cities of the second class 
and towns, the board of supervisors shall coustt·uct permanent 
culverts and bridges, but I do not think that it follows from that 
statement that they must eonstmet such culverts and bridges on 
every street, but under the language of paragrapl1 18 of section 
422, supplement to the code, 1913, they arc only required to 
p r·ovide fo r the c1·ection ''of all bridges which may be necessary 
and whil.:h the pub lic convenience may require within their rcspec. 
tive com1ties.'' This would authorize the board of supervisors to 
select H street or streets crossed by the drainage district as in 
their judgment mig-ht require permanent culverts or bridges and 
that the county would not be required to construct culverts upon 
other streets that might be crossed by the drain. 

Some assistance in determining this question i~ to be found by 
consulting section 757 of the code of 1897, which reads as follows : 

"Cities shall have the care, supervision and control of all 
public bridges and culverts within the corporate limits thet·eof ; 
shall cause the same to be kept open and free from nuisances ; 
and shall construct and keep in repair all public culverts 
within the limits of said corporations. They may aid in the 
construction of any county brid~?es within the limits of said 
city, on a highway leading to the same, or in the construc
t ion of any bridge across any tmnavigable river which divides 
the county in which said city is located from another state, 
by appropriating a sum not exceeding ten dollars per li neal 
foot therefor.'' 

So far as t his section is in conflict with the later provisions 
above quoted, the latter will control. 

It would seem to me as if it would b e the dnty of the county to 
construct such permanent culverts across this drain as are r ea
sona~ly nece~sary and are required by the public convenience, 
and 1f the c1ty wants other culverts it can construct the same ; 
and, of course, can aid in the construction of permanent culverts 
by the county under the provisions of section 757 above quoted. 

F. C. D AVIDSON, .Assistant .Attorney General. 

OPINIONS RELATING TO TAXATION 

TAXATION OF FREIGHT LINE COl\!PANIES, ETC. 

"Frel~j:hl line companies" and "equipment companies" are subject 
to taxation under the provisions ot section 1342-a, Supplement 1913. 
A "freight line company" is a company whose business it Is to operate 
freight cars, etc., over lines of railroads it neither owns or leases. An 
"equipment company" Is a company whose business it Is to furnish or 
lease cars to railroads It neither owns, controls or operates. 

Hon. R. E. Bales, Secretai·y, 
Executive Council. 

Dear Sir: 

November 7, 1919. 

You have requested this department to render you an opinion 
upon the following state of facts: 

"J)Qes the American Railway Express Company come within 
the provisions of section 1342-a, etc., supplement, 1913 ' !he 
business of the company is carried on in ears owned by varwus 
railroad companies over whose Jines it operates, with the excep
tion of a comparatively small number of specially constructed 
refrigerator cars which are engaged exclusively in the trans
portation of express matter.'' 

In answering your inquiry, we fiN~t desire to set out in full section 
1342-a, supplement, 1913, which states: 

'' E very company engaged in business of operating cars, not 
otherwise listed for taxation or taxed in I owa, for the transpor
tation of fre ight whether such freight be owned by such 
company, or any 'other pe~son or co!l1p.any, .over any rail":ay 
line or lines, in whole or m part w1tlun th1s state, such l me 
or lines, not being owned, lensed OJ' operated by such company, 
whether !'mch ear·s he tet·med box, flat, coal, ore, tank, stock, 
gondola furniture or rcf1·igerator cars, or by some other name, 
shall be' deemed to be a ft·cight li ne company. Every company 
cn~'~'a<.,.ed in the busineRs of ful'l1ishing or leasing cars of what
ev;r ,...kind or description, to be w;;ed in the operation of any 
l'ailway line or lines wholly ot· partiaily within this state, such 
line ot· l ines not being owned, leased or operated by sue~ co~
pany and such ca rs not being otherwise l isted for taxation 111. 
Iowa' shall be deemed to be an equi pment company." 

Rretion 1342-b provides t11at "every freight line and every eqnip-
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mcut Nllll(H.my, a ... d t•oti:,!tuatctl iu lh•· prt-·t·Pcliul! M•<·l il•ll, • • •. " cte., 
shaH mukt• aud tlt•li\'.._lr tt; til<' C'\t••·ul ive <·uutu-il H ~tat(~nwnt under 
oath ).hU\\ iu~ the uuuw c,[ 1he t'11111JU.tuy. eh·. 

From u eurdul rt•utliuf.! or till' 'N·tiun lir,t uhove set out it will 
be ot,.,..,·,·c·tl thai llwr·t• m·r I 11" ki nds ur <·umpani<~ whith arc 
re<tuir<•d 10 tnakfl tlw ··~port ju ... t J't1ft'rrt•d lo. 1'h <•se t•ompunits 

are tlt•"tKUBted and cldinf'd H' .. frPi~ht line ("'tnpani("~ ·· and 
"et'ptiptncl!t eomJHtuit·"'i. ·• B~· paruphra-.iu:: th() 'it..~·tiou, it rtlad~: 

" E\'PI'Y t·cmtpuuy C'tH!HJ!N1 ill lhr h u,.,ilw~s (Jt' opl'rntiug cur~ 
• • • on~•· uuy t·ailrond lil11• or li.tt~"' • • • unt IJciu~: owned, 
1~11-rd or UJ>t'rlllt'<l hy <tl!·h oitttt)lllll~' • • • shall h~ drrmed 
U rr('i~ht Jinf' t•ftfUJlauy. ..:H'ry t•mnpany ('ll~;tf,!('d in the 
hu,iu~" of (urui .. ldn~ '''" lt~u,inv l"tlN • • • to be u~d in the 
OfK'I':I tiull o( llfl)' l"lli)wuy litH.' • • • S1JI'h line Or li iiCS not 
lwin)!' m\·nNl, lt•uS('d <W upt'I'Uh"<.l hy Mt H'h enmpuny, • • • 
>lou II be dt't'tll('() In lte 1111 r•tttipment eolltpuny." 

lltul<•r the stair c•f fnet• gi,·rn to us. we are or th<' opinion that 
the Amcrit·an Hailwuy E:<prc-..~ ('nmpan~· eomrs within the defini
tion ol' a rrei~:ltt line eompany. I t is en!(D!(cd in tho bu~incss o r 
opernt ill!( cnr·s tl\'N' a·uilwur li~t<•s within this slttte wh idt it docs 
not O\\lt or ha\'e <·on I rol of hy \'irlue of any ll'a.-.e. Tlwo;e cars 
nre ~nga~:ed in tltr lram•portation of frri!(ht and expres.~, and 
we ftt'r or the upiniott that suo•h ('lllrtpany i• r<~tuircd to make the 
r<•poa·t lo the ('XI'I' II ti\'1' eOtult'il ns pro\'idt•d fur in scctiott 13.12-b, 
SIIPJ>Irment, 1n1:l, oml the •I'Ction i 11tm~diulcly rollowin~:. 

B. J. P ow1:Hs. As•islulll Attorll(y Ornrral. 

T 1\XATIOX OF H l ' XH ' Il'A I• TRANS~IlSSJOX LIN&'! 

Mun lciiU~Ily owned Lrnuemtqlon I Ince are oxcmpt from l lClte tax 
even tbou1h aueh line• are ponh• located outalcle ell)' limite. 

H on. n. E . • Tohnt;On, St't'retnry, 
l~x.teutivc Cnmtri l. 

Dear Hir: 

July !1, 19:!0. 

Your INter or tit~ 29th ult. ttddr~ to the attontey ~teneral 
Ita.< ht't'11 rt>f~rrrd to uw for rt>pl~·. 

You u,k: 

"'l'hr cxeruliw vouuri l would like ~·our opmron as to 
whNher elt'<'lric· trun.o;nti'<'!imt linrs. ow11ed hy munit•ipalities, 
but local<'<.l out~ide or tlte <·it~· limi t<, nrc taxable by the 
state. 
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" .. \r(' t1W"t' (Nel' t•m•\(t..,\'i l li:.l ) hl\\11~ \\hid\ HI"'' "'l'l' \ '(\d hy 
the :'\orthrrn Gus ancl ~:l,•o•tri•· ('t>nt)>llll~· exempt from taxa · 
ti011 ~ tr nttl, ltl whom •httll we look ft1r lh•• lUI' thl' tOU'\1 
or the :'\orthrrn (;n_, nn!l F.lt•..tri•· Company t" 

ln un<wer to your fit~! ()Ul'~tion I ftllt or the opinion that 
rlN·trit· transmil<.,ioll line' owned hy mtnlit· ipnlitie• 11re rxempt 
from t axation hy the •tate, wltNhrr stu·h linl" are locatNl within 
or without the t·ity limits. 

l'ttl'>uant to st'<·tiun 130~ of the supttlcmrntal •uJlttlement the 
fulluwin~t dn:<< of pt·opt•rt~· i> t•xt•m(ll ft·nm taxation: 

"Pro(J<'rly or u • • • l'it~· when drwttNl en I irely to puhlic 
u>e and not held for twt•uniary profit.'' 

The bettrr line nr authoritie• hold lhnt mutticipally.oi\,Wd utili· 
tics nrr exem(tl fl'tmt tnx11tion c,·en t hottl(h the product of thai 
utility is furni•hed to con>llmrrs at n fix<'<.l ren tal or price. 

Cottlli!J rommi$$iO"rrs ,._ City of 1\'r//i"!JIOn, r.o (,, R. A. 
( Kan.) 8:.0. 

Under sretiou i 20 of the ~nprl c•ment to the code, 1913 : 

"Cities nnll townq •hnll hu,·e power In pureha'<(', establish , 
rr(!(!l, maintain and opcrauo. within or without the eor por!te 
limit• of any oily or to" 11. • • • enoet power planL-. wttlt 
tall the nef'(I'K.'lnry • • • \\ ireq:' 

In answer to your S<'t'ond Ctttr<l ion, it is rvid~nt that all tran~· 
miJ<.qion linl".q ownffi b~· municipalities art' rxempt from taxation. 

W. R. C. KENDRICK. A<riltunt Altor"r!J Ot"tral. 

TRA SHMI FISJON J,JNF.S 

Electric trnnamlaoton llneo owned by cllleo or another otole but 
~~~ parOy In Iowa, aT1! not utmpt !rom tuatloo. 

,July 2!1, 19"20. 

lion. n. E. ,Johnson, Srrrrtnry. 
Ex(!(!ttth·e l'<Hmeil. 

Dc>ar Sir: 
W e ha,·e your fo\'Or of the 27th insl. in which ~·ou aJ<k for an 

opinion (rom this tlrpartment as to whrther the eleetric trans
miAAio" lines OWII rd hy 8 municipality in the state or Minnesota, 
but n part of sa id line being !orated in Iowa, is exempt from 

laxation for stale Jlllrpose!!. 

Seetion 1304 of the •nJ>t•lrment to the eode, l!IHi, I'Xtmpl~ the 
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prop('rly of cities and to"·ns, when devoted entil'ely to public use 
and not held for pecuniat·y profit. Under that section we have 
hPld that clertric transmission lines owned by cities in t he state 
of Iowa ar!' exempt from laxation. But we do not believe it 
was the intention of the legislature to exempt the property of cities 
of anothet· statP, even though sneh property is located in this 
state. 

Tnxation is the rnlr and rxemption thet·efrom the exception. 
To ••ntitlE:' a person to Pxrm pt ion from taxation such exemption 
should be exprE'ssed in unmistakable ternu1. They are not to be 
infr lT.:>d m· implird ft·om doubtful or ambiguous language. 

Our supreme cour t has held that a statute exempting the shares 
of stock hrld in a manufacturing corporation appl ied only to 
corporations organ ir.ed uncle•· the laws of Io,va. Morril v. Bentley, 
150 Iowa 677. Although the eourts of this state have not passed 
upon th e question raised in yom· lettE:'r, so far as I am able to 
find, yet I am of the opinion tltat our courts would not make a 
more favorable rnl.ing eon<'Hning the exemption of vroperty 
own<>d by a for('ign city than was made in the Morril case, supra. 

I am thHefore, of the opinion that your question should be 
answered in the negative. 

W. R. C. KESDRICK, Assistant Attomey General. 

ASSESS~IENT OF PRIVATE BANK OWNING STOCK IN 
l't1ERCA NTILE CORPORATION 

A private bank owning stock In a mercantile corporation ls entitled 
to deduct such shares of stock from its taxable assets. 

llon. F. S. Shaw, 
Anditot· of State. 

Dear Sir: 

May 28, 1919. 

We have your letter of May 2Gth in which you state: 

"If a priYate bank lists $G,OOO us a part of their assets 
which is inv~stcd . in the stock of a lumber company, such 
company be111g mcorporated and assessed and pays its 
taxes under section 1318, which pt·ovides for the assessment 
of merchants, would they be in this case entitled to deduct 
from their capital, surplus and undivided earnings the $6,000 
or should they be as.o:essed upon their capital, surplus and 
undivided earnings less their real estate and government 
bonds, the same as incorporated banks T'' 

OPINIONS RELATING TO TAXATION :343 

In answering your inquit·y, we desire to direct your attention 
to section 1318 of the code, which provides as follows: 

''Any person, firm or corporation, owniu g, ot· having . in 
his possession, or under his control within the lState, wtth 
authority to sell the same, any personal property purchased 
with a view of it.c:; being sold, • • •, shall be held to be a 
merchant for the purposes of this t.itle. In assessing such 
stocks of merchandise, the assessor shall require the produc
tion of the last inventory taken, and in the assessment toll 
shall state the date thereof and if iu the judgment of the 
assessor such is not correct, 'or if such time has elapsed ~ince 
the inventory was taken that it shall have ceased to be rehable 
as to the value thereof, he shall appraise the same by personaL 
examination. The assessment shall be made at. the aver~ge 
value of the stock during the year next precedm~ the .t1me 
of assessment and if the merchant has not been m busmess 
so long then' the ~verage value during such time as he shall 
have b~en so engaged, and, if coromenci~~· then the. value. at 
the time for asses.<;ment, and the provMt<m!l ~f thM secho11 
shall apply and constihtte the ~ne~hod of t~:rat'ror: of a cor'l?~
t·ation whose b1tSi'ncss m· prtnctpaL lwsmr.ss M of a hke 
character, and shalL be in li.eu of any tax on the corporate 
shares." 

'Ve further desii·e to direct your atteution to the provisions of 

6ection 1321 of supplement, 1913, with reference to the assessing 
and taxing of private bankers. The section in part provides: 

''Private banks or bankers, or any persons other ~han 
corporations hereinafter ~pecifie~, a part of whos.e b.ns.me~s 
is the receiving of depostts snb.Ject to check, on certlficates, 
receipts, or otherwise, or t he sellmg of exchang<.>, shall :prepare 
and furnish to the assessor a swort.l s~~t~ment, showmg the 
assets, aside from real estate, and hab1httes of such bank or 
banker on January first of the current year, as follows: 

• • • • • 
"The actual value of bonds and stocks of every kind ~nd 

shares of capital stock or joint stock of. other corpot·~tw~s 
or companies held as an investment, or 111 n~y .way t epre
senting assets, and the specific kinds ancl descnptwns thereof 
c.1:empt frO'nt taxation;. • • • • 

The aggregate actual value of moneys .and credits, after 
deducting therefrom the antmmt of depostts arrd the. aggre
gate actual value of bonds an~ st~cks, after dc~ucttng the 

ortion thereof otherwise taxed ~n thts state, and also the .other 
~roperty pertaining to the busmess, shall be asse.<;scd as rr?
vided by section thirteen hundred and fiv<.' (130fi) of th1s 
chapter, not including real ~tate, which shall be listed and 
assessed as other real estate. 
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You will note hom the for·egoing that if the shares of stock 
were posses.c;cd hy an individual that they would he exempt from 
taxation for the se<:tion fir·st abo,·e quotE-d s tated that the taxing 
of a mercantile c·orporat ion in the nuutner therein provided "shall 
be in l ieu of any tax on the <·or·porate shares." You will further 
note that whrn a private hanker lists his a:ssets, he is required to 
set out "the actual value of homls and stocks of every kind and 
shares of capital stock or joint stol'k of other corporations or 
companies held as an in,·estment" and "the specific kinds and 
d escription thereof exempt f rom t axation ." If a private banker 
posse:-;sed stock in a mercantile corporation, we think this section 
clearly implies that he shall set it fo r·t h and that he is entitled 
to set it forth as exempt from taxation. You will fm·ther note 
t hat in arriving at the property of a private banker subject to 
taxation, he is entitled to deduct ther·efrom "the amount of 
deposits and the aggregate actual value of bonds and s toeks, 
after dedtu;tina tire p&rti.on thereof otherwi-se taxed in this state." 

It is the opinion of this dcpartmeut that a pri,·at.e banker· is 
entitled to deduct, as exempt from taxation, shares of corporate 
stock held in a corporation engaged i11 a mercantile business in 
view of the for·egoing sections. 

B. J. Pow~:Rs, .Assistant .ttffornty Orncral. 

DEDt'CTI~G LIBERTY BO~DS LV H .r\l'\DS OF B.r\NKS 

Under the amendment of section 1304, supplemental supplement 1915, 
passed by 38th General Assembly banks and trust companies are en
titled to have deducted obligations of the United States Issued since 
the dP.claratlon of war with Germany In assessing the stock of the bank, 
provided such bank or trust company owned such obligations 60 days 
prior to December 31st and did not possess the same for the sole purpose 
ot securing such deduction. 

Mr. Charles E. Hughes, County Attorney, 
Belle Plaine, Iowa. 

Dear Sir: 

May 1~, l!Jl!l. 

We have your letter of May 9th in which yon request an opinion 
f rom this depa1·tment relative to the deduction of Uuitcd States 
government bonds in assessing the value of bauk stock and in 
part you state: 

''The majority of the banks are makin,., a claim for a 
deduction of all certificates of indebtedness a~ well as Lihertv 
bonds and war savings stamps. I have advised the board 
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that the~~ shou ld not deduct the amount of certificates of 
indebtedness because of the fact that they are short-time 
obligations and were is.c;n<>d coincident with the ,·arious 
1 iberty loans. In order that we may not be wrong in this 
matter ru1d that there may be w1iformity I would like an 
opinion tht>reon from your oflic<'.'' 

Seetion 1304, supplemental supplement of 1915, contained the 
e..xemptions from taxation authorized by our law and among the 
classes of property exempted was: 

''The property of the United States and this state, • • • ; 
municipal, school and drainage bonds or certificates hereafter 
issued by any municipality, school district, d rainage district 
m· county within the state of Iowa; • • • 110 deduction from 
thf' assessment of the stock of any hank ()!' trust company 
shall be permitted because of Ruch bank or trust company 
holdin~ such honds and (~ertificates as may be exempted 
above.'' 

The 38th General As.c;emhly, by the pa~>Sage of Senate File No. 
47!.!, amended the foregoing section by adding t her eto the fol
lowing: 

"ProYidrd, however, that in det<>rm ining the assessed value 
of bank stock, the amount of obligations is.<;ued by the United 
:-)tales government since the declaration of war a~ainst Ger
manY al'tuallv owned by a bank or t •·ust company shall be 
declti~ted, and. any bank Ol' tmst company which since J anu
ary 1 J 9Hl. has h<'en asses.c;ed on its shar·es of stock without 
so' deducting such United States rtm·ernment securities shall 
he entitled to haYe its assessment on its ::;hares reduced by the 
board of supcr\'iSOrS of the ('0Uill,Y in which SUCh bank is 
lor·ate<\ so as to deduct from its total valuation such govern
meJ1t eecurities. Provided, however, that no deduction shall 
he made unleRs the bank or· trust company claim ing the same 
shall have been the ow11er in good faith and not for the sole 
pu•·po~e of set·nl'ing sud1 deduct ion, of said securities for a 
pe1·iod of more th~n sixty (fiO ) <~ays pr ior to Dece!llber 31 ~~ 
of the year preeed111~ that for whwh the asses.c;ment 1s made. 

Yon wiJI note from the fore~oing !.hat "the amount of obl iga
tions issned by tlH' United Stat<'s f!Overn ment since t he decla1·ation 
of war with Germany'' are to he deducte<l. 'l'he present war with 
GPrmam· was declarrd on thP !lixth day of April, 1917. Hence 
ohli~ati~ns of the U11 ited States government issued since that 
datr and at'tually ow11 ed by a bank 01' trust company should be 
cll'tlueted undPr the provisions of this act. An obligation is any 
wrilten tontT·act whereby one party bec•omes bound to another 



sur·h 11s h." t h•· is""""''' uf ,.,.,., ifh·Hl<'s of iulil'lll~dut>ss, war savings 
n1·tili""'''"· thrift ''"'"II• ur g-11\'t•runll'lll l>onds. The United States 
i• ohliJ.:alrd tn Jlll,l' tu I h•• luoldrr~> n{ ~ud1 •·t>rtific·ates or bonds 
thr ''"n• •·e,ru·•·•i,·,•l.' · 'J't••·•fil••l then·in . A ~ertilieHlc of indel>t«!d
nP'~ is just a' 1uw·h 1111 uhli~atiun or til(' l'nited ~tales as a bond. 
ll is tnll' th:tl a ··r··tilh·atr t•f in•h·htr<luf':;.~ is or short duration 
and <'HIIllut 1,.. ;.;.,uNI fur 11 prriod lo11g~r than one year. Sections 
fit<~l. l'. S. ('umpt/u/ Slulults, 1!116; 6829-kk, U. 8. Cornpilfd 

l;;/(1/ulo. Trmp. ~"I'. l!lli. It should l>e noted that the amend
uwnt llrm·itll'cl r .. ,. h." 1111• :1111 h (:en~rnl As.~rmlJiy is sudt that hond.< 
or "'•li:wtiuu' of tlu· l'nitt•tl Stult•s i:;.•ued prior to April 6, 1!117, 
nrc• not to IJI' d<•<hH·h•d. untl if un.1· bank or trust company seeks 
to hn1·r ohlif.(nliun' of the trnit"d Stat<•s issued prior to the decla. 
•·ution or wnr with <:rrnuu•y tlrduett>d. its request should be denied, 
11.~ thrre is no Jli'OI'isinu in thr lnw authorizing such procedure. 

Yon will nnt~ that this luw JH'OI'itl~s that a bank or trn.'!t com
Jllln_v ~hall h•• l•~rmiltPd to make su~h deduction ( 1) when it 
hos in ~:oocl fait h hrrn tltl' owner of sn(•h obligations "for a period 
of mort> thnn ~ixt~· (CiO) dnys pr·ior to Deeember 31st of the 
yra•· prt>cctl iu.: thnt for wh ich the os.~essment is made," and (2) 
thnt sur·h honk or tt·ust ~ompnny must have been the owner of 
~•wh obi i gntion~ " fot· the sole pnri>ose of secur.ing such dednc· 
lion." 

Tt should be noted in this I'Onnt>ction that one who claim!! 
exPmpt ion ruusl hr nhle to point out some statute or rule of law 
whi•·h sustoius such rxrmpt ion. 

/11 r~ n.Mr.•smrut of Buyd, 138 Iowa 583. 
In view of this well -estahlishcd rule, the burden is upon the 

bunk or tru~t co•upany t·laiming the right to such deduction to 
JlN•dnre cvidcuce ~howinl! that it is clearly within the exemption 
providt>d for in thr forej:!oin~t net and unles.~ such bank or trust 
MmJ>any is able to rlenrl~· e~tablish it~ ri~ht to such determina
t ion, it should be denied. 

B. J . P OwER.<:, Assistant Attorney General. 

TAXATJOX OF flASK ATO<'K ASD PAYlrEST OF T.4X TREREOS 

Bnnka tbat have paid taxea upon capital atoek or real estate tlxed 
by u•easor and Ia deducted cannot recover rerund wben court ftxes a dl r· 
rerent •aluatlon. 

.Mr. Lew fllt•Dnuald, l'uuuly .\ tturuey, 
Cherokee, Iowa, 

Dear l:iir: 

~ept<•ullll'r :111, 1'1~11. 

Your letter ur the 1:ith iu•L atl•h·e''''l'<l '" ,\lln•·•wy 1 :,•ut•o·al 
lln1·nrt· has been referred to me r .... reply. 

You a..k for lUI opinion from this <lt•J•urlmt•ut flS 111 whether, 
under the ruling of om· ~uprrme •·ourt, in lhP •·:"p ur ~'"'"'"!! 
Snt·i>~as !Jr111k t'. llotJrd nf Rel'inr of ll1r C•l•t of \\'nltrlm>, tilr.l 
Jul~· 6, 19~0. 11nd reported in n~orthw~.t~r" ad1·mwe 'h~rts of 
J\u~u~t :!7, 1!120, at pal(e :)62, bank, are entitle.l tn n refund of 
ta.~cs as.<l'>'-'>1'<1 a(!ainst the shares n£ 8tOt·k. whprein th• umnnut 
of the hank ·s rupitul :ll'tllally inl'e~ted in real t•<tall• mt• not 
dcdtH'Ied by th~ ass!'>t~Or in fixing the as.""••nhl• ,·alur nf the 
~hares of stoek, patiicnlarly whether such hanks are entitled to u 
refund {or the ycftt' 191H, and which we•·e puid on April I, l!l:!(). 

The holdin~ of ou1· supr!'me cnurt in the Seetll'ity f;uvinj:!N Bank 
ca~c, s11pm, is to the pffect that, in fixing the nmount of the 
capital of a bank inwstcd in real estate ancl to he d~dnetcd from 
the at!Sess11ble value o[ the ~hares of st<X'k in sm·h bunks under 
section 1322 of the supplement to the code, 1913, the amount of 
capital actually invested shall be d<!dm·tcd, and not the actual 
value at which J>Bid real estate is valued by the assessor, as pre· 
~cribcd in se~tiou 1324 of the code. 

I am of the opinion that such banks are not entitled to hu1·e 
any part of such taxes refunded whit·h were JlHid without protcKl 
on April 1, 1920. It is familiar dor·trine in thi~ state !hut taxeH 
paid voluntarily uuder mistake of l11w and distributed umonl( tho 
se,·cral funds canuot be reeowrcd hy the party !,() paying tllem. 

Adair Cotmly II. Johll$011. 160 rowo G83. 

For vour own information, 1 might su~,rge;,t that a noti1·c "' 
filing a~1d petition for rehearing in the Seeurity Sa1•ingg Bank 
ease bas been sen•ed and filed. A hearing will probably be had 
at the January, 1921, tenn. 

W. R. C. Kt:.'>DRICK, Assi&ta11l AlloNtty Gc11tral. 

T.4.XA'l'JON OF STOCK IN FEDER.U. RESERVE BANK 

The etoek or a rederal r-rve bank Ia not exempt from tAxation 
under tbe provision• ol eectlon 1 . chapter %67, acta or 38th General 
Aaaembl;r. 
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April 28, Hl20. 
Mr. :B. E. Jtiuehar t, CoUJJty AtlorHey, 

Anamol!a, I owa. 

Dear S ir : 

Receipt is hereby acknowledged of your favo r of yestet·day 
wherein you ask the opiuion or this department on the following 
qu estion: 

"Where a bank holding stock in a federal reserve bank, 
which stock is nontaxable, can the bauk deduct such stock 
against their local ta.x assesfimeut the same as liberty bonds 
and that class of paper?" 

Section 1 of chapter 257, acts of the 38th General Assembly, 
provides, iu part, as follows: 

"That section 1304, supplemental supplement to the code, 
1915, be and the same is hereby amended by adding after 
the semicolon in line 16 thereof the following: 'Provided, 
however, that in d etermining the assessed value of bank 
stock the amount of obligations issued by t.he United States 
government si JH·e t he declaration of war against Germany, 
actually owned by a ban k or trust company shall be 
deducted. ' " 

The exemption here provided pertains to the class of obliga
tions therein described and cannot be 'extended to any othet· 
class, and as the stock of a federal rese•·ve bank does not come 
within the class of obligations specified, the Rame may not be 
deducted from the asRets of a banking institution. 

J. W . SANDUSKY, .tlssistant Attorney General. 

'l'A'Xi\'l'TON OF T . 4~n ro"'TR4r'l'g 

What Ia termed optional contracts which merely give an option to 
pu rchase are not taxable. 

Mr. Lew McDo11ald, County Attorney, 
Cherokee, Iowa. 

Dear Sir: 

March 15, Hl20. 

We have your favor of the 13th inst. pertaining to t he question 
of the taxation of what may be termed "land contracts," and in 
reply will say that the ordinary con t ract for the sale of land , the 
deed thereto to be executed at a future time, ~Jnd providing for 
partial payments or payment in full, is taxable under our laws. 
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I call yout· atteutiou to the case of F. W. Rampto11, appellant, 
v . G. L. Dobson, treasu1·cr of Polk county. appr/l(.(', 156 Iowa 315, 
which rules the point very clearly and cites a number of cases in 
support thereof. 

There is a class of contrac:ts sometimes designated ''optional 
con t racts," where the per·sou is given au opt ion to buy a farm, 
but. there is nothing obligatory upon the party to perform the 
contract. U11der SU(!h circumstances the purchase prit·c of the 
farm is not taxable as moneys and (!!'edits, and the r ule applicable 
to this class of cases i s announced in the case of In rc L£sti1~a and 
A sscssi·nv Prope1'ty of Shields Bro:>., etc.., 134 Iowa 559; and also 
in the case of Frank B~ssell, appc/l(mt, v. The Roa.rd of Review of 
the T own of Dunla1>, 158 Iowa 38. 

=F=~· careful reading of these (!ases I think you may readily 
d istinguish the class of contracts that are ta.'Xable from those that 
are not taxable. 

J . W. SANOUSNY, Assista.nt Attor'rtey General. 

D EDUCTI NG A~IOUST DUE OF LAND CONTRACTS 
Indebtedness incurred by contract tor purchase o! real estate may 

be deducted from moneys and credit I! properly listed. 

Mr. H . S. Stephens, County Attomey, 
Clarinda, Iowa. 

Dear Si r: 

Decembe1· 10, 1919. 

Your favor of the 15th inst. addressed to the attorney general 
has been refen ed to me for answer. 

J n you r letter you say : 

"Mrs. H elen V. An de1·smJ of Essex, Iowa, Route No. 1, on 
,January 1, Hll!l, had $14,000 in moneys and m·t'dit~, an.d 
$3,000 inclebtednelis on F ebrnar·y ~6, 191 f!. Sh~ gav~ 111 th1s 
amount to the assessor fOI' taxat1011. Some tune 111 June, 
lfl18, she contracted for the pur l'hase of l 20 acres ~f real 
estate in Montgomery county, and by the t('rms of t hrs con
tract she was to g-et possession Mareh 1, 1919, and agreed 
therefore to pay $33,000, the wndor leaving. a n~ortgage on tl~e 
farm for $13,000. Mrs. Ander!;oll 's contentiOn 1s, t hat by th1s 
COJJtract, she created an int1 ehtetln<•ss in the sum of $~~::3,000, 
and that this indebtedness should he detluetcd f1·om her 
monevs and credits. This be in~ the tase, if this .imlebtetln~ss 
is de~l ucted , she would have no moneys or <·rcc1•ts on wln('h 
to pay tax.'' 
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You al:ik whether Mrs. Anderl:iOll is en titled to a ueduction from 
her moneys and credits of the amount of indcbtedncs.'!! which she 
she has incurred by the execution of the contract. 

In answer thereto we have t.o say that section 1312 of 
t he code supp lement prov ides for the listing of property for 
taxation by each inhabitant of the state. 

Section 1310 provides for the assessment of moneys and 
credits. 

Sec.tion 1311 pt·ovides that in making up the money ot· credits 
which any person is re(]nired to list or to have listed or assessed 
he will be entitled to deduct from the actual value thereof the 
amount of all debts owing by him. 

Section 1373 provides that if any person is aggrieved by the 
action of the assessor in assessing his property, he may make com
plaint to the board of review, and if dissatisfied with its action, 
may appeal therefrom to the distt·ict court within thirty days 
after the adjournment of the board. 

In order to avail himself of the pt·ivilege of deducting his 
indebtedness from his moneys and credits the taxpayet· must list 
the indebtedness which he desires to have dedu<:ted. He may 
waive the right to have his indebtedness offset against his moneys 
and credits. 

Carpent er v . J ones C01tt1ty, 130 Iowa 4fJ4. 

In defin ing the word "credits" om· supreme court has held 
that where one holds an enforceable contract for the sale of la11d 
hP hils SlH'h ll ('rPrl it m: wnnlil h" o::nhjM•t: t o tn,..ntion. 

I n t·e Assc.~sment of Boyd, 138 Iowa 583; 
Clark v. Hom, 122 I owa 375; 
If.arnpton v. Dobson, 156 Iowa 315. 

If, however, the contract is simply an opUou to purchase it is 
not taxable. 

In rc Shields B1·others, 134 Iowa 559; 
Bissell v. Bom·d of Review, 158 I owa 38. 

We assume from your letter that the contract to which you 
refer is a contract for the sale of land rather than a mere option. 
If this be true there is no question but that the conteact itself 
would be ta..'<able as a ct·edit. If so it must necessarily follow 
that the obligation incurred by the vendee under the contract 
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is such an indebted11ess as might be use-d as au offse-t against 
moneys and cred its, providing the pmper steps were taken by 
the taxpayer to entj tle him to such offset. 

It is therefore the opinion of this department that under the 
contract referred to by you, Mrs. A11derson ·would be entitled to 
offset the indebtedness incurred by her under such contract as 
against moneys• and credi tc;, providing sl1e listed it as an indebted
ness at the time of making her assessment and also took the 
necessary steps to preserve her rights under the statute. 

H. H . CARTER, Assistant Attorney Oe·neral. 

TAXATION OF ANJ'\mTIES AND LIFE ESTATE 

Annuities are subject to ordinary taxation in this state at their 
actual value by virtue or Sec. 1310, Supplement 1913. The value or 
an annuity should be computed by use ot mortality tables. Where a 
person deeds a farm to a college and reserves to himself the Income 
from the farm during his lite, the land Is subject to ordinary taxation 
even though the college may be exempt. 

Mr. Maxwell A. 0 'Brien, County Attorney, 
Oskaloosa, I owa. 

Dear Sir: 

February 25, 1919. 

We have your letter of F E'bruary 21st in which you ask for our 
opinion upon the following propositions: 

"I am writing to ask you whether an annuity bond give~1 
hv an educational institution, to-wit: Penn College of th1s 
c·itv to a private individual, which pays 5 per cent during 
the in<lividual 's life is taxable. This bond arose tl1rough a 
~ift to the college by this man and providi!ll? that be was 
to have the above annuity, the college gtvmg .bond for 
the same. Would seem that this taxable, but JUSt what 
means to use to a rrive at its value I cannot d<'termine, and 
would like to have your opin ion on it. 

"Penn College has, also, sold a number of lots and ~n their 
df'e<ls provided t hat they shall be free from taxes un~1l 19.21. 
T pt'esume that this does not have any effect upon the1r bemg 
assessed to the present owners. 

"Another instance a man deeded his farm to the college 
with the resen·ation ~f the income from same during his life. 
I presume that this would ~all under the ~ame elassificatio!; 
as the above ment ioned nnnmty bond as to 1ts taxable value. 
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In n•spollst• to ~·our first qm•stio11 pe1·mit us to di red your atten
tioll tn sedion l:HO, supplcmcut, 1!)1:1, which p rovides in part 
as follows: 

"Mnllt'·'·s, t t•t•tlits a11cl eorporatiou shares or stock, except as 
othen\'isc Jll'o\·idNl, l•ash, • • • annuities, and corporation 
sh11res or s tOl·k not otherwise ta.-.;ed in kind, shall be assessed 
mu;/, • • • sltrtll be la.rrd upon the uniform basis th1•oughout 
thf' statl' of fh·e mills on the clollal' of attuul valuation, same 
to be ass('sscd, ancl <·olledrd whrn' the owner resides. • • • " 

You will thE'I't>forr sre that our le~islature has provided for tha 
ussrssmr11t u11d taxation of Hllnuitirf-1 at t heir act ual value. l n 
url'ivinl! at tltE' :wtunl n1h1C' of an attnnity it is stated in 3 Gorpu.~ 
.Juris, JlUI!<' 210, thut: 

"In ahsrn<'<' of statute or nile to the contrary, it is ~en
<'l'u lly p1·opc1· to cmn putt• the vahl(' of an annuity by meuns 
of mol'tality tahlrs." 

You should tht'l'('fOI'f' sepm·e a 5 per cent single life tablE', 
nssumilll! tht•t·<' if-1 only ottc attHuitant, and by the use of such table 
l'Ompute tlw presrnt worth of thr annuity, and the present worth 
should hN·ome the basis fu1· the asscsRin~ of the fiw-mill levy. ) n 
this eoHnl'etion pcl'm it liR to sugg-est that you will find n 4 ])l' l' 

l'ent single lifE' tahle in thc Iowa Jnheritanee Tax l.;aws issuNl 
by the trcas\11'1'1' of stall' in l!JlR. Yon will also timl a G {1E'I' cent 
sinj!le life tuhlc in Olt•nson & Otis ou Inhe•·itam·e Taxation, pages 
221 and 22!l. 

In th<' S<'l'ond paraA'raph of you!' Jetter yon state that Penn 
College hus sold n number of lots aiHl JII'OYicled in thei1· d<•rd 
that the lots shall be fl'l'e fmm taxes mttil 1921. Yon are t'iA'ht 
iu you r ussnmption that this has no cfl'cet u pon the 1·i~ht of the 
nssesso1· to 1\f-lses." I lw Jots to thc pl'cscnt owners. 

I n t he thit·d pnrag-l·aph of your 1Pt1t'r you !-.talc that a mun 
deeded hi~ f'nl'lll to th e t·nllpg-c with the resci'Yation ·of the inrome 
ft·om tll(' Sll ltl (' tllll'ing his life. We lll'e or the opinion that in this 
instance the owne1· of the farm has in his tlced n•srrved to him
Rl'lf a life estatl'. The fud that the 1'cmninde1· man in this <·ase 
is a college, und umlt•1· the statutes of this state is <'Xcmpt from 
ordinary taxation, wonhl not change the rule that the life estate 
in the fa1·m should he as.scssed and taxed as Ol'dinary real 
propet·ty. The fact that it will some time be exempt f1·om taxa
tion does not make it t'xempt in the hand~ of the life tenant. To 
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hold otherwise would permit a nu111 to ro1wcy his J11'0Jll'rtr to a 
beneYolent corporat ion exempt from ordinary taxHtinn and yet 
retain the use of the same durin!! his lifctimc and thus est·ape 
his just burden of ta.-.;es. 

This is not a case of an annuity, for an annuity has been 
defined as l 

"a stated sum payable nnnually or as a yE'arly pn~-mcnt of 
a certain sum of money !!ranted to another in fN•, fnr life, 
or for years, ancl ehal'j!Nthlc only on the pl'rson of thc 
grantor." 

3 Corpus J11ri.~, 200; 
White v. 1Ua1'ion, 139 Iowa 479; 
Neltls t•. Smw·, 119 fowa 440 . 

In the case of While 1'. City of Mm·ion, 13!1 Ic,wa 47!1, 485, the 
supreme court in consid<>rin~ the ('xempticnl of an old soltlie1· who 
was possessed of a life estate in ct•t·tain l'l'lll proprrt~· said: 

"A life estate in lan<l i~ not suh.iet·t to taxation as st~ch. 
The land itself is taxed. nnd ti1E' onl~· qUP!-.tion whil'lt mar 
arise with reference to thc taxation thet'l'of is. who sltoul1l 
pay the taxes. the life tenant or the own<'l' of thc fee! '' 

It is therefo1·e the opinion of this dcpnr·tnwnt that the land in 
question should be aAAessed and taxed just as thnul!h the life 
tenant was t he owner in fee. 

B . . T. PowEn~. A.~sislanl Allornry Ocnrral. 

1\IORTGAGES 

A citizen or Iowa owning a mortgage on real estate in another stale 
Is subject to taxation in Iowa even though the mortgage is taxed In the 

other state. 

Mr. Hat·ry Lnnl!land, Cnun ty A ti()I' IH'~' . 

.Ne,·ada, Iowa. 

Dear Sir: 

Mny Hi. l!l~n. 

Your lette1· of the 14th inst. uchlr('s~a-.<1 to the attonH'Y A'C'nera l 
has been referr<'d to me fot· rt•ply. 

Yon state: 

23 

''A man livinj! in Ames. lowH, is th1• Cc\\'llt'l' nne~ ltoldl't' 
of a mort gage on a Soul It Dakot n ful'lll : he ~f'nt t 1.11s mo1·t · 
J?age to Sonth Dakota to he .•'N'ot'clcd; the •·ec·or<ll't' .,11• fm:I~H'~~ 
him that he must pay a I'E'g'IStl·~· mOI'ti!HI-!<' tax of $JO hcloH 
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the• tllot·t).!'a~c· \\'ill IH' t'f'c•ordl'cl. li e has hcen Hsscsst.>u in this 
c·ottlll,\' l'ur Jllnttl'~'l-> a11d c·rccl its 011 this same mortgage." 

Y 1111 tlt l'll ask : 

" l>w·s t II is a Ill flU 11 t to dmthle taxa I iou ? Should the mort
:,ra~c Ut' l'XE.' IIIptcd fi'OIIl taxation in this state '/" 

'rhc snpt·etliC tourt of this statc has rc>pNltedly held that moneys 
1111<1 ('t'Nlitl-> uwtwd ~~~· a n•sirlPnt of (own, whit'h moneys and 
c·t·c•dits 111'1' loc·at c•cl i11 allot iH·r stat<', arc taxahl€' in Iowa even 
thou~lt Stl<'h mo11c•ys 1111<1 c·t·pdits at·c also tnxccl in the state ot 
1 Icc it· pllysi c·al lcwat i1111, alltl siiC·h tax at ion dues not violate the 
r11lc• a:,!ai11st dot1hll' taxatiou. 

lt is thrrdot·r th<• ()pi ni o11 of this drpartmcnt that the mort
ga~P 1'C•f'c•t't'(•cl to i11 your lettet· should bc taxed in this state. 

W. R. C. K~~xnmc~<, A.~.~~..;lrmt .Attor?lcy General. 

Plu\~ 01·' ASf.IF.SSI:\'0 )JF.H('AXTILF. CORPORATIONS 

Where a mercantile corporation conducts l ls business at A, but ltl 
articles of Incorporation name B as the principal place of business, a nd 
In fact, no business Is transacte<l nt the latter place, the hold ing or 
stockholders meetings, the stock or merchandise should be r eturned 
for taxation purposes at A. 

Owners or stork in a bank should be assessed at the place where 
the hank is lo('at<'d. 

.Mt·. ('lwt·I<'S E. )[ill t•t·, Cclltllt.'· A111ll'll<'Y, 

Alhia, lome. 

Ot•a r Hi r : 

Wr han' .'·our lt•ft<' r of Dl't•c•mhcr !i., in wldl'h you ask fM the 
opi11imt ol' this dl'partnwnt ll)lon the fullowin~t Jll'npositions: 

" ( 1) . An int·m·porall'd tompany cmHliH·ts a l!t'll<'I'UI mer
t·hantlisc• !-ltOl'c' in A, hut itt its arti<·ll's o£ inc.:ot•pot·ation llll lll l')< 

H as its pt·i11c·ipal pllttl' ol' business lltlll hold-. its sl<wldtoldet·s' 
lllf'<'lin:.ts lhl't'c•. It t'OIIcllwts 110 lll<'t'('ltallllisc· m· uthf't' businrs~ 
i11 B. Cun it <'~cape taxation 011 it.<; stoc·k ol' mcr<'lt:llldisc in 
A by ~ivin~ in its c•<)l'pot·att: stoc·k for taxa tion in B! . 

" (2). C'an a hank whit•h is not a hratwh of any oth<'l' 
hunk l<'l!ally :.ri\'c in its <·ot·poratc stoc:k for taxa I ion c•lscwiH·t·c 
thnn wlwre it <·OJHlt!C'tS bnsitwss1'' 

I n nnswrr to your first inqui r-y WE' clesit·e to clir<'et your atten
tion tn Sl't·t ion 1!118, wltidt pro\' ides in part as follows: 

l 
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".Any person, fit·m ot· c·orporutinn. ownin~. or lw\'itt~ in 
his pos.'it>s.'iion, or m~det· his ~·onlt'()l within the stat<', with 
authority to sell the ~o~nme, any penamul pt·opl•rty pnn·hast><\ 
with a vi<'w of it-. bein:,! solll, • • • shall he held to he a 
met·thant for the purposes of this title. In as.'lcs...;iug sul'h 
stocks of merchandise, the a~srs.o;or Hhull t·rquire th<' pmdnf'· 
tion of the last in,·entot·y t~tkcn, anti in thC' a~t·ssmcnt r oB 
shall state the date thereof, and if in the j udgmrnt of the 
assessor such is not l'OtTect, ot· if sm·h t it•tr hus rlupscd sim·e 
the inwntorv was tnkl•n that it shaH Ita\·<' ceased tu he 
reliable at> to' the vulue t hct·eof, he shall appraise the same by 
personal exa min ation. 'l'hC' nsscssmen t shaH IJe made at tlw 
average value of the stot'k Ulll'ill~ the ~'<'l:tt' ll<'xt prel'edin~ 
the time of assessmt>nt, oud, if the mct·<·lumt has 110t hccn 
in busines.'l so ) ()n~. theu the uvrt·ugc ntluc durin~ su<·h time 
as he shall have hccn so en:;raged. und. if rumtncn<·in~. th<•n 
the value ut the time fu t· ns:-wsstnpnt., untl the pror·isions of flris 
section shall apply (tlld r.onstitrtte the m ethod of ta.rat·ion 
of a corporal·ion who.~e bu.~ine:-;s Ol' principal busiur..-.s is of 
a like rllaraclcr, aud shall b(! in lint of (t11!J tru; on lit e corpo· 
mte sltarcs." 

You will ohscr·vc from a t·ea<lin~ of the fo r<'going that it is 
th<' stoek of met·chaudi t• ot' the pr'OJWt·t~· of the c·ot·poration whit·h 
is to he a~cssed and uot the shares of ,·urporute :-.tuck. 

\Ve now draw yout· att ention to tht• plac·c whc' t'e stH·h property 
should be l istcd for taxation. ~ediou 1 :H :1 of the t·oclt> provides as 
follows: 

"Mon C'ys and c·t'Niits, uotrs, hills, honds a11d eorpontte 
shares of stoek not ()therwisc as.>~r:-.srd , shull be listed and 
as.<;es.<>ed where the ownet· li \'C'S, cxt·t>pt us othPrwisc pr·oYiOt'd, 
and cxt'ept that if pct-sottul pt·op('rly not c·nn:-.islin~ o£ moneys, 
ct·edits, cot·pot·ation or other shares of stock, ot· bonds, has 
he<'n k<'pt in unnthrt· assC'ssnwtll. distt·id during the l,!t'eater 
pat·t of the Y<'U t' pl'et·Niiu:.r the fir.vl 11f JlllllWr!J, or of tlw 
portion of t hat pcriod durin~ whic·h it was uwned hy the 
person suhjrd to tu xation ther{'l'or, it shall ho taxed where 
it bas hern so kcpt. " 

Ju <'asc the lmsiuess of the co rpnntt iott is concluded in two ot· 
mor·c plaecs then th e prtwisiotts of set·! ion 1:317 of Ute tulle become 
applirublc, wltid1 pt·ovidcs in put't as follows: 

" Wheu 11 prt·snll, firm or c·ot·porat in11 is tloin~ husinC'ss in 
mor·e than one assrssmru t cl ist r·ic·t. th<' pro pert~· a ud t•rr<l its 
exi<;titw in nny one of suc.: lt <liRtril·l s, or arisin~ from busitH•s...; 
d o11e i~ such distt·i..t, shull br l ish·d and ta;<iPd iu that. clis· 
triet, and the ct·cdits 110t e"'istitt~ in ot' pcl'!aiuin~ espcciully 
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1,. ttl•• tJu,ittt''" iu Ull\' di~tri t·t 'hull Itt• ti ... tecl Mu.l ta,.rcl in that 
•l i,u·it·t whr •·•· 11 ... ,;,·im·ipal plu .. r nf hu"i llr<K may Itt•. Tht• 
p,·Nmah~·. mw1ey ... uud •·rt•tlih ~:uuut't'l<'tl with or s:rowiuJr 
Hltl hf nil lm ... int''' I nm~"WWh•fl dirt'i·lh· or iudire\'tl\' hv or 
1hi'H11J:h lhe' N.'l'\"fll11 .... rmpl1l,\'t'l\ Ul' UJ,!'t'l;ts or uu~· pr•·Son,.firm 
o•· •·m·l~,,·urimt ('n.:uttr~t iu tllr bankiu).! bu ... iur..:s. hnvin;.: au 
hnif•(• nr a:.:c•Ju-\' iu uwn:· thnu o1w not't''-'nwnt cfi,tri•·t for the 
l rlllt'lwlir,n .,(r.u.ill('''· •hull he ru~altle u~ provillt•tl in this 
•·lutplt•r ftw 1 h•• IH~i ll l! of pri\·atr hanks moe I hunkrt'l<, i ll the 
II,-..4J,,utf'lll tli .. tri4..·t wlwr" ... nicl bra1u·h lm~iur"""' i.:; dotH'. Atl 

"""'"ment modr in Mlrh «li,l ri..t 'hall bt• t'<ousiderrd. ami 
Jn·npr r •INiu..ti•ln nunlt• in 1lrtrrmi11inl! the la~nbl r prop<•rty 
ur )';. IH' h lh'I'Sfl11 01' finn, 01' shurf'!>: of str~:k of SUC'h \ ' 0 1' JICH'UtiOII1 

at it~ po·i tl<'iJta l pin•·~ of hn,iui'K'· The stipulation for tht 
pn~· nwut ()r uhli;:ntif'\n-.. :trnwiu;t out or th .. hu,int'i.'l C'f such 
ll$.!t1Ht•)', in mmtlw t• tli~trit·t tlutu thfl plut•t'! wh(' rr NUl'h agenc'>' 
i, lrwuted, •l11oll th•t drtr••·minr whr o·r the prntwrty oo· c redits 
rtf M"·lr partit"< >hall h<' hL~ffl. .\ny indi\·iduul Of U partner• 
s hitl i.• liuhl1• fur thl' IUXt'S due from t he firm. 0 

• . , 

T ukiujt tlw fon·:wi u~r l'mvi>iou~ into eou~illcrution together 
1\ith tlw pro,·i,iuth of •e<·tion :! or artide or the cou•titution, 
\\hit·h 111'0\' iil<·•thnt: 

"The prupt•l1~· uf ull «·urporat inn• for prcuniary profit 
'""II be Mlhjt~·l ... tu~ut ion the ~8111(' 8, that or indi,·idual,." 

" '<' r·un rt•:.wh 11 •> tOti<'I IINion uthl'l' than to hold that lhc • t.ock 
rrf •m•n·lutttdi,r und pn•twrl~· uf the t·Orl)(tl'ation mentioned and 

1\ hit·h i, ltK·IItNI \1 itlt iu tile lli'M'l<"nent di•t rict nr A ,hould he 
li,ted a11tl ""~"''«'" within the ll"-'«'""menl distl·iet of A o·nthcr thun 
that of II. In th i• con nN·Iiou we refer you to the t·a.<e of / ,(1/JIIIOII 

o·. Tr/rphon~ f 'rmO)JI'"!l· l:!!l Iowa 591. which hall some bearing 

"""" t Ids suhjet·t. 

.\u,w~riuv ~·uur ~·mul iwp tiry we n .... .....,ume that the h11nk men

tirllll'd 111 ~·on•· iuquir,\' i• eilh<•r u nntionnl. 'tal~ or Sll\'in~t• bank, 
1111rl thr •·d m·t· it• xtoek •dwul•l hr U<><('!<><rd to tlw it~divitltllll s tot·k · 
llultlt•r- 111 the pluc·l' whl'rt' the bank is loutl'd in t·omplian<•e with 
tlw Jlr<>vi•ions or .rctiou 1;1:?:?, hUpplement, 191:3. 

B. J . P owt:Ri!. Assislc111t Allor11ry Otntral. 

TAXATIOX Of' C'OSCF.RXS 1.,.. GRi\IX D{'I!ISESS 

'l'axftllon of cort>orallono engagi.'Cl lu the grain buolneoo ohould be 
under tbo provlslono ot -tton UU and there ebould be no tax levied 
on the ahares ot ot<tck under tb e provlelono of eectlon 1318. 
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)lay II. 1!1:.'0. 
M , .. '1\ F1

• 1,.,\' lll'h, t 'uuulr .\ 1 tot'IH'.''· 

P·~·nhouln .... lu\\u 

D••ar :-;ir: 

I lllt\'t• r·,•,w)u-._t a •·t•ll•·lu .. ic•ll iu PhHtwc·titH1 \\ilh 1l1r •1Lu~.s1iou 
uf l i lt' ;b .. tlo, ... lfh' Hl .,r ··1••\,ltnr ~·urp•nriltiUII ... iH ) "hUr t•nuu'~ . Thi" 

n•alh'l' wa, tukt•n up lo~ ·'''"' · )lr. lllu""" '""' )lr. Hu.-l,•r onlly 
with 111 1' at;.,,aj u \\ l't•k n;:o. 

h i-. m~ npiniuu tluet a t·urpnr;ll imt f'ntt;t::~tl ~~~ tlw J,:rnin ltu ... i· 
Ill':-..~ ~hnuhl lw IIS.'I'!'o"'tl mult•r 1ht.) (lru\iKi•uh .,r ~~'ti•111 l :l l!) of 

tJu:. t·ndc•. I luu l ....-mw c-lmthl uhmtl \\lwtlwt· llwl't' :-:h()ultl nlsu b(l; 
:au "'"' .. rnC'ul ••f tiiC' .. luth'' .,r t•nrp·l•r~t t ~'> .... .... k. hut I nm itu·liurd 
ftJ t hiuk lltt·r~· 1'\hc-uld It,• IIH ''li'h n'"'"~~lllf\llt. 

S t•t•l ima l :C l ...: I''''' itl, ..... r.u· llu- 11'-""''""'tl('lll ttl' I IU'I't•h Ullt' and ur 
~lut·k .. of rnt•rt•huutli ... .:. uutl thnt M·~·liuu ,.(,~.,. \\ ith 1hi' Jtruvisiou: 

'"Titt• U"i.,(_•~..,llll'lil l'< lla11 ~~~~ ltHtde' ut tht• U\'t\rUJ!t.' \'Uittl1 <tf thf'l 
,jrn·k <Ju riu~ lhl' ~,,,,. lll'Xt pr~,·,~lilll! the t illlr o£ 11'-l'Silllll'lll ; 
nml. if thf' tm•rdtnnt hl'l' nut hN"u t'll~ll!.tt•d in lm~int,, so lonJ.t, 
!hrn thr 11\'t•ntf!P value tlurllllt sn•·h time l" Itt• >hall hn'~ he~•H 
Kn rugomwd ; mul, if •·omHII'Ht·i uJt. lltf•u thf• \'lllnf' ut 1 he timr 
for a....;...,.~, .. uwul. mul the JH1H\'i .. inn~ uf this -..('l'tiuu ~ltull appl~r 
Hlld l'011,1itute tiW UU:.thnd uf t3X8floU of lt t·urJK)rattiun WhOM' 
huociu('ss hr pr·iJH·ipal lm~iut~,, i' tJf a likt· c·hnrn(·l(•r, and 
•11!111 h~ ill li eu or 1111,\' lnx 1111 the ('(ol'l'lll'atr _,llli'C>'. " 

It ~m~ tn Ill(' tlu.t uu rlf"\Jitor t·umpouy rnmE"S \dthiu tht 
lfefi ttiliun of '' U ('{1rJ}Hl'Hfiou \\ II•''C h11~i1H'1'.' or pri fl l•ipol hU}oline~ 
js nf n likf• t•lturul'tt•J'. " ;uul 1fwrf•fm't1 that tlw O'l-l(l"'-"11t'-'Uf nuulr 
under -et·tion 1:118 i, "in liru .,r nur Ill~ nn I he "lri>Orlllr •hares. " 

F. ( •. 1),\\ IINI!'I. A•,,f,.lttlll AllllrHry (lrr~rral. 

TA ,XATIHli Ill' IS>ll' II,\ S(' •: 1'("11' '\ 'l t•:s II\\' 'II SO t ' S ITt:ll 
IITATI~ IIOSIIII 

Tho •aluo of United Rtutco llontll lo not to bo deducted from rapllal, 
aurplue nnd pronta In determining value or than~• of atock In aucb 
corporation. 

,JIII!UIIry !J(), 191!1, 
Hon. n. E . flail"!. 

~eerrtar~· E:.eeuti,·e C'oun~il. 

D<•nr Hir: 

I a111 in ret•cirt of an inq uiry from )fr. :iltnw, auditor of st.ate, 

n.,kiug ror an opin ion on the follo\ling: 
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· ' 1n the ass('sstnrttt. of sto<:k of cor·porations such as iusur
atwc t:ompaniPs, ete., "·here the stoek is assessed to the indi
Yirlual stoddwl<kl', is the t:orponttion entitled to deduct gov
Prllllwnt bonds from its capita l, surplus and undivided earn
ing-s '!'' 

'I'hr opi11iou whieh T lta\'e g-i\'Cil you uuder date of January 30, 
1 ~)19, with rrl'en•tH'C to bauk stod;: applies in this case, and the 
qurstiou is d<.•fl'rlllin(•d hy the decision ill the ease of 

llu((l v. Board of Hcr•icu·, 170 Iowa 300, 

whieh ('liSe has IJccu followed in the <·asc of 

Pirsl National Htt1lk u. City of Council Bluffs, 161 N. W. 
706. 

lt is tltcrf't'ot·e IIH' opinimt of this department that in arriving 
at th0 Y11lue of stwh ~hHrrs of sto<·k there can be no deduction for 
any kiud of' bonds, g'On•rument ot· otherwise. 

H. M. lJAVl" ER, Atto1"ney Gcnet·al. 

TAXATION OJ<' NOTES AliXJl ' ltlm RY MORTGAGES ON LAND IN 
OTHER STATES 

Noles beld by r esidents ot Iowa secured by mortgage on Nebraska. 
real estate are assessable and taxable in Iowa. 

Mr. ~W. ;\ . Follett, Couuty AttonH'Y, 
Atlantic, I owa. 

DeaL' Sir: 

April 22, 1919. 

Yom letter of t he 18th inst. addresl';ed to Attomey General 
H. M. Havner has been r.eferrcd to me for reply. 

You ask whether or· not a residm1t of Iowa owning promissory 
Jlotcs seemed by a mortgage on real estate !';ituated in Nebraska 
is liabl e to taxation on said notes in this state. 

Section 1350 of the code provides that: 

"Personal property shall be 1 is ted mld assessed each year 
in the name of the ow11er thereof on the first day of January." 

A promissory note secured by a mortgage on real estate is 
personal proprt·ty for the purpose of compensation. 

In the case of 

Jndy v . Beckwith, 137 Iowa 24, 
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our supreme court held the shares of stock in an Ulinoi!; ('Orpo
ration held and owned by a resident of lo\va are as.<;essable and 
taxable in this state. In that case it is said that: 

"The rule applies, not alone to corporate shares, bnt to 
moneys and credits . and other person11lty of kindred 
nature." 

The rule announced in the case of .Tuly v . Bc('kwilh, supra, 
applies to promis.c;ory n?tes owned by residents of Town and 
st'enred by mortgage on real estate situated in Nebt·aska. 

W. R. C. KENDRICK, As~isfant Atfornry Oenrral. 

ASSESSING R J\JLROAD SHOPS 

Railroad shops listed and assessed by the executive council are not 
subject to taxation by local authorities for school purposes. 

Mr. J. M. C. Hamilton, County Attorney, 
Fort Madison, Iowa. 

Dear Sir: 

March 2, 1920. 

While in the city 11 few days ago yon submitted to this depart
ment for an opinion a letter addressed to you and \\Titten by E. C. 
Lynn, superintendent of schools in JJec county, and heat·ing date of 

November 26, 1919. 

The question Mr. Lynn asked is as follows: 

"Has the independent school district of Fort Madison any 
ler:ral ri<Yht to include the Santa I•'c railroad shops 11.-" property 
within the district subject to taxation for the building of n 
new s<:hool house 1 '' 

Tt is 011r opinion that the shops of the Sauta Fe Railroad Compnny 
lo<•ated in the Fort. Mallison sc·hool distl'ict at'<' not s ubject to taxa
tion for school houl'e purposes. If the shops nt'l' nsrtl f'X clnsiYely 
in the operation of that •·ailt·oud, and have bern listed and asscss<·.<l 
by the executive council of the state of Iowa, then sudt property JH 

not subject to taxation by local autltot·it.iN; for sehool house 

purposes. 

Section 1334-1334-a, Code Snpplem ent, 1913; 
Se.ction 1342 of the Cocle; 
C., B. & Q. Ry. Co. v. J{elley, 105 Iowa lOG. 

W. R. C. KENDRICK, .1.~sistnnt A lt.orney Or.nerttl. 
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T:\X .\TfOX OF TRACTORS A~D THRESffil\'G l\IACHlNES 

Tractors owned hy farmers and used exclusively In farming are to 
be exempted from taxation under the provisions o! section 1304 supple
mental supplement, 191 5. Threshing machines a re not in the same 
classification. 

Mr. E. J. \Vt•Bncr, Count~· Attomer, 
\Vatrdoo, Towa . 

Deat· Sir: 

Fchrua1-y 3, 1920. 

\\'e have yom· t·eq ucst for an opinion upon the followiug 
quest ious: 

" Ts a farm tn1ctor OWII t'd by n farmer and actually and 
extlusively used bv him on his fm·m anu u ot used in doinO' 
work for others fo;. hire rxcmpt from taxatiou ? "' 

" l am also askc•d t his question with rl'ferenc:e to thrcshi110' 
maehi 11es. 'Withi11 thr last two or t ln·re ,·rars small mach ine~ 
ha \'e he<·omc popular, and ~>1"\'<'I'H I farn;r1·s have purehaserl 
machines to do thei1· own work. Thl'se a rc operated by thei r 
OWl! trac·tors.'' 

In answe1·in~ yo111· inqui1·y pet·mit us to first dirert your atten
tion to two rnlrs whit·h have brrn r <• pNttetlly adhet·etl to in the 
interpretation of the statut(>s <lt•alin~ with questions of taxat ion. 

The first is t hat "taxation is the rul<', and exemption t he 
exception ; thet·efot·c, strict cot1Strur tio11 of t he statnt r nnder whidt 
the exem pt ion is claimed is also the rulr. ' ' 

Farwe7l 1:. J)es Moi11c.<: Bn"ck Man11[11chu·wo Co., !.>7 I owa 
286. 

The second rule is .t hat "eve1·y p1·rsumption is in favo r of 
liahility foJ' t axat ion, and if a t'(•asonablt• clonht Pxists it is to 
be resolved in favor of the state.'' 

Lacey 11 . Davis, 11 2 I owa lOG. 

·with these rules in mi11d we d ir<'ct your attt>ntion to that 
por t ion of section 1:304, supplemental supplement, 1!J15, whid1 
reads as follows : 

''The following classes of property are to be taxed: • • • 

"5. The farming utensils of any person who makes his 
livel ihood by fm·miug, the team, wa:,!on and hamess of t he 
teamster or drayman who nwkes his l ivin~ hv their use in 
hauling for others, and the tools of am· rnechat\ic n ot in 811 \ ' 

case to exceed three hundred dollars iu ac:tual , :alue .. , · 

l 

OPINiONS RELATING TO TAXATlON 361 

T here bavc been no decisions of our supreme c:ourt interp reting 
the preceding sel'tion of the ·statute with reference to exemption. 
In eonstruin!! the statutes with referent'e to exemptions from 
executi on, OUI' court has hrld that a t lll'esh ing- machine cannot 
be cla imed exempt under language which make-s ''the proper 
tools or implements of a farmer exem pt f rom execution." 

M eyer v. Meyer, 23 I owa 359. 

\Vh ile out· court has adhct·ed to this view, yet we ought to 
state that it is not in necord with the op in ions rendered in a 
number of othet· states, whct·ein threshing machines have been 

held to be exempt f rom execut ion . 

In 1'C Baldwin, 12 Pac. 44, 71 Cal. 74; 
M utw v . Dal'rah, 2 Ohio Dec. 604. 

1 n the more rec·e11t case of Murphy v. Continental ln..m rancc 
Company, 178 Iowa 37G, involving the reeoYery for the loss of 
c·er tain fa r·min~ utensils destroyed by tit·e, our sup reme court held 
that the term "far·miJl~ utensils," as employed in a policy of 
insurance, was broad enough to permit the property owner to 
rP<·owr· fo t· the loss of a windmill and stock scales stored on t he 
farm awaiting- er f:'ctio n, and in discussing the question of what 
t:unsti tnt.cs a utensil the cotut in part states as follows: 

" The Centu ry Dict iomu·y defines 'utew;il ' as: 

" 'An inst mrnent or implement, as, utensils of war ; now, 
more f:'spel'ial ly, an instrument or· ves~el in commou us~ in 
the k itchen, dait·y or· tbe like, as distinguished from agncul
tut·al implements and mechanical tools.' 

" \Vebster 's Dict iona ry says it is: 

' · 'An instntment or vessel, especially one used in the 
k itchen or in a dairy . ' 

''The supreme cout·t of i'\ot·th Carolina in Elf·iott v. Posten, 
;,7 N. C. -!:.l3, said that. the word 'utrnsil' will embrace every
thing- from household pur poses or applit·ahl e to t he trade to 
" ·hic:h the tenu has refet·e11ce. 

"In Laporte v. T,ibb!J, 114 La. 570, the cou rt expr es.<ied t he 
same view: 

·' 'The word " utensils" more espec ially means an im ple
tnent ot· vessel for domestic or farming use. See Stamlard 
Diet ionurv vel'lJo. As used in civil code, article 3259, "uten
sils'' is a ·t;·ansla tion of "utcnsiles," used in artic:lc 2102 of the 
c:ode Napoleon. '!'his word , in France, has been held to 
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ineludc a thresh in go machine. Fuzier Hermau, Code Civil , 
Vol. 4, p . t)7:3. Iu Frc•nt·h jnrisprudem·c the word is used as 
synonymous with "a{!ricult.ural instruments," whatever may 
he their nature. Bamlry Lan cantinrrie, Droit Civil, Des 
Privileges, \'nl. 1, p. H5, !\o. 472. l Jaurent says that the 
word ''utcnsils" has a ''t'I'.Y cxtc•nded meaning. It has been 
h<•lcl in other states of the Union that "mowe~·s" and "com
bined harvesters" used hv debtors fo r necessary farm work are 
within the mean in~ of t'he term "fanning utensils or imple
ment.<;" as used in exemption laws. • • • We are of the 
opinion that a r-;team thresher is clearly within the term 
"farmi11g u tcusils," as used in civil code, article 3259.' 

"A l'Omhined hat·wster was held to be a utensil in In t·e 
E.c;tafr of }(/cmp, 11!) Cal. 41, and a thresher was so found 
to be in Spence v. Smith, 121 Cal. 536. Jn Lahn v. Carr, 120 
La. 7fJ7, it is said that a steam engine used in connection 
with a pump fot· inigation, with a t hresher, and with 
maeltiuery fot· l'ttlti\·ating a crop of r ice, and not shown to 
haYc h<'<'ll nsccl fur any othcr purpose than the cultivation 
alJ(l lwn·N;tin~ of sn1·h er·op. is a ' farmin~ utensil' within 
t•i,·il N>fl<', a rticle !1~!)!), 011 which th e privi lege of the vendor 
is s11pcrior to that of the lessor of the land, and this whether 
thP e11g-ine '''CIS bought as part of the pump, or of the 
thresher, or at auy other time alld from any other source." 

lt will th us be observed that under the definition above given 
that a tmdor and a thr·<'shing maehine may properly be classified 
as a ''farming utensil,'' but whether the legislature intended to 
have the tenn "utensil" eonstnted so broadly in the statute with 
refcrenee to exemption ft·om taxation is very doubtful. 

The rea!>oning in the <·asc of M('ycr v. M('ycr, supra, appeals to 
us as bein~ very forceful ~clllcl to aunomwe the rule which ought 
to be applied in solution of the vresent pl'oi.Jlems. At page 375 
of :!3d Iowa the court states: 

•' The threshi ng- maehine was used by the husband to th resh 
his own grain, and that of other people for hire. Under 
seetio11 2361, plai11tiff daims that this is not assets to be 
administen~d. IH•t·<ntse, as she asserts, h is property which, 
uuder sections 330-! and 3305 of the revision, is exempt from 
exe1·tttion. 'Wh<•ther it is thus exE>mpt is the only question 
made. It is plain to be exem pted under the language, 'the 
propet· tool s or implements of a farmer.' Taking these last 
sections to~?ether, we arc of opinion that they intended to 
exempt only the ordinary and usual tools of husbandry, and 
ito not extend to a threshin~ macbi11e owned by a fanner 
farmer to thresh his own gt·ain, and that of ctlrct·s fot· h ire. 

J 
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11 
T his opinion rests upon the nature of the ma~h iue and 

the obvious purpose of the exempt ion law. Hev. Sl'dions 3:30-t-
33~9. The mach ine is eompli(·ated and expensive. ,Jltllg-cs and 
legtslators must be taken to be cmwersant with the ~ommou 
fa_cts of every day life. Such a machine (:annot he oper·ated 
wttb less than from si..x to ten horses. It also requires a large 
force of men. It cost-; sever·al hundt·eds of dollars to pur
chase one. Not one farmer in twenty-perhaps not one in 
~ hundred-owns a machine of this chamctt'r. The farme t·, 
m gener·al, doe.o; not find snch a machint' a profitable ilwest
ment. It is cheaper to hit·e than to own. In (:OIISP!prelll'e of 
these facts, t hreshing machines at·e operated almost exclu
sive.ly by persons who buy and own t hem on purpose to tluesh 
gram for other·s for hire. In a fe''" instances two or moTe 
farmers club together and buy one in common. Very t·arely 
does a far·mer buy sueh a machine for his own use a lone. 
If he owns one, it is generally with a view to 'job· or thresh 
for others. And such would seem to have been the purpose 
for which the testator owned the machine in question. A 
few machines do all tbe threshing for a township, and thresh
ing grain may be said to be a business bv itself. In view 
of these facts the exemption law was passed. rn view of 
these fact!> the law should be const rued. Tlw law makes no 
extravagant exemptions. It is intendNl for· the poor rather 
than the rich. Its design is to enahlc the dehtor and his 
fami ly to live, by shielding from the ctwlitor tltc ordinm·y 
and usual means of acquiring a livelihood. 

"The exemption is of nece.<;sary a rticles, tools, in~trument.s, 
etc., and not articles and things merely conveHien,t. Thus it 
exempts a team of two horses, l>nt a t eam of two horses cannot 
operate such a machine. That such a machine is not a neces
sary implement of h usbandry is appm·ent from the fact, thut 
most fat·mers neither own nor care to own one. 

" T hese circumstances distinguish a threshing machine from 
a plow, reaper, mowPl', binder or fanni11~ mill, and the latter 
may well be exempt and not the fonncr·. It might be vcr·y 
convenient for a farmet· to own a ~mall portable mill. r·un hy 
steam, to grind the grain in to flom·, aftr1· it is thr·cshed, but 
would it be exempt from execution Y Why may it not he if a 
threshing machine may be held to be exempt Y 13eforc co n
cluding, it may be observed, that under n statute similar in 
itR objects and n ot esse1rtially dissimilur in its language, u 
th reshing maehine has been recently held ill New Y ot·k not 
to be exempt.. Ford 11. Jokntwn, 34 fiar·h. iHi4. 

"All tlre members of the court correu ,. in the above con
elusion, but a por·tion of the comt clo not wish to be bound 
if a case should arise in which a threshing mach ine was 
elaimed by a farmer who owned and needed it for· ac·tual ust•, 
and did not keep and own it for thr pmpose of gain." 
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\V(> IHf' ir11·linr<l to thr \'irw that the exe mptions intended uy 
thr statutr \\"('r'r to hr applir(l t o the usual tools and uteusils 
nl'ecled in fannin~. I n th is day and age the farm tractor is of 
sud1 <·onwwn us<· that it may be said to he one of the necessary 
and usual tools used in the far·min~ industry, and we are there
for·e of thr opinion that a tractor O\\ltNI h,,. a farmer and usN! by 
him for such purposes is to b<' exrmpt from taxation. W e arc of 
t)l(' opinion that a tlm•shinl! mat'l rine does uot come withiu this 
elassifil'ation since it. is not one o f the usual and orclinal'y tools 
or utensils possrssr cl by far·rne r·s in this state. It is ouly a vt>ry 
small pr r·c ·e rrtu~t· of thr fn r mer·s who own suc·h a mu<'h inc. 

Hhould it Iut er l1e t hat a tlll'eshin~ rnm:hine is owned hy a ~n·al 
majority of the farmc.>t·s it. may be t hat it wi ll then he colassetl as 
one of the Ol'(linary funning utensils, but thl' f'otHlitions at till' 
present t i111e do not wat'l'ant us in holdin~ it to he su<:h. 

B . • J. J>owEas, Assistant A.llonuy Oencrnl. 

T r\ X,\TIOS OF CATTLI'.: SOLD .J:\S llAHY l!i T 

A resldeut or I owa who ships cattle out of this state before January 
1st and who sells the same on the Chicago market on January 1st 
should not have such cattle assessed to him as personal Jlroperly, bul 
should be assessed with the value or such cattle as a "money and 
a cr edit" and be taxed ther eon. 

1\fr·. Il ut·t·y l Jlllll-:lancl, ('ounty Attor11ey, 
t\evadu, Iowa. 

DNl r Sir·: 

>Jo\'l'nth<'r 1!1, 1!)1!), 

We have ynnr inquir·y of rece11t date in which you r·eqtH'st the 
opiniorr of this cll' JHlrtmrnt upon th<' following- pr·c,positiun: 

"Durin~ the luttPr' par·t of the ,\·ear 1918 a n•sidrrrt of 
Story tOll li t y lnH<it•tl s(•veral ear·s of cat. t le fur· slr i Plll<'n t to 
Uhica~o. 'l'hr l'Utt I<' Wl' t'e corrsi:,!ncd to 11 <~om mission horrsr 
at t hat plat<' nrrd wen' sold on the markc•t l1y :·-nrl'lr c•ommission 
merr on .Jnunar·y 1, l!Jl!l. 'fht• t·attle wen' rrot irr Iowa 011 

.J unuur·y 1st, ha\'illl! ht'<' ll ship)Wd a day or· so prior· ttH•t'<'IO. I 
would likt• to know whet her wht•ther· thl'se t·attlc s hould ill' 

a~scs.~NI to tIll' owner· as JWt·sona I p t·oper·ty or· wh('t h«'r t hl'r 
:;;houJ<J be IISSCS.<;(•tl US ll lllorri',Y and <'l'l'<lit. '' 

In answ<'t·in~ :your inquir·y WI' first <l<';;irl' to <l in•l't your altell

tion to that ))art of section 1350 of tlr!' code, whi<:lr pro ,·idt•s that: 
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''Propet:t.v shall he taxNI ea~:h ,\'l'ltr. 'l'hc per·:·mual pmp.•rty 
shall be ltstt'd and assessed cat·lr \'Nu· in tlrl' IIHlllt> nf the 
ow11er theroof on the first day of J~nuary. • • •. , 

Section 1304, supplemen tal supplement, 1!}15, provides that 
certain classes of p roperty are not to be taxed. 

Section 1508 of the code states that: 

. ''All ot her property, real or· personal , is subject to taxation 
m the manner prescribe(l, and this seetiou is ulsn iutt•utlecl 
to embrace: FetTy ft·un<:lris<'s and toll brid:res, which, fell' 
tire purpose of this t haptcr· ar·c t•onsiderw l t·eal JH'opcr t,\·; 
horses, cattle, mu les and as."ics O\'er· oue yeat· of ll"e; :-;hf't'(l 
and swine O\'er six months of age; • • • · ,· " 

Section 1312, supplement, 1913, t'<'lates to the listin g nf p t·opl'rty 
fot· taxation, a ud in pa rt states: 

" E very inhabitant of t he ~<tate of fu ll <~ •"e anti sou11d 
n! in d! shall list fo t· t he assessor· a ll ' p roper·ty s~bjeet. to t axa
tiOn 111 the stat<', of which hi' is the vwncr, or has the control 
or managC'ment, in t he mamtcr· herein dir·ected ; • • • " 

In addition tn the fot·e~oing stat ut<'s sl'd ion 130!) of the (•oclt• 
defines what constitutes a crrdit in t he following- trnns: 

'~Th(l term <'t'edit, as used in this r hupter, includl's evcr·y 
<'hum or· demand du<' or· to become tine for rnnru•v labor ur· 
other valnahle thing, e\'cry annuity or sum of m;u;ey rec~iv
able at stated periods, and nil 1noney ot· prop t>rty of any kind 
secured by deed, title bond, mor·tj.!:age or· othc r·wise; but J)('ll

sions of the Uu ited Stat(\<; or 1111)' of them , or R<tluries, or. 
payments expected for servit•l's to he r emlen•d , are not 
included in t he abo\'e term .. , 

T_;nder the state of facts p resentt>d to us the person to whom 
yon r<.>fer cl id not pos.<;es.<o a ny c·ntt lP within the jur·isdiction of 
tll<' state of lowa on .Jantuu·y ] st. 'l'h<' ('Uttle were in th<• slut<• 
of lll inois. \ \ 7hilc it may he possihll' that t his state would ha\'<' 
author ity to t ax t he owner uf s u<:h catt.lr , yet t he g<•ncra l r·u lc as 
expressed by t he text writC'r's is op posed to sucolr a holdin~. 

,Judson on Taxation, S<'COtHI ed ition, Rection 4R2, states : 

"The tax at ion of pcr·sonnl p r·opt•r·ty lll't'<ll'diug to its ~u·tnul 
Ritus is so elear·ly cst ah lished in tlw ditff• t·ent stall•s, that 
practically 1111 attempt js rnnde to as.<;cr·t the r i~ht. to tax 
tan!!ihle personal pruprrty, such us rnrrchancl is<', 1 i w stoc·k, 
fumiture, etl'. , at the dnmidl of th<· c)\\' ll l't', wh<•n the pr·op t•t·t~· 
is not located with in the stntC'. The statt• stat utt•s pro\'idirt~ 
for the taxution of property ll'ilhin //r(' slulc Ira\·<' IH·<·n t'(lll-
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:o;lt·ttt•d a-; llll'<llrin~ pr·opt•rt~· ;wtuall~· situat!'d thcr·ein. T hus 
it was ht•ld in :t\t•w York that an asses.c;mf'nt of a c itizen o a· one 
domic·ilcod in I hat s tate, upon t·apital inYest<'d iu business in 
i'\cw Ot•lt•;urs. and frotu stud~ ami houst'ltolcl furnitu t·e in New 
• ll't·sc•y. was c·rToii<'OIIS under a statute which provided that 
' all lauds aud all JH'rsotwl estate wit bin this state • • • shall be 
liahlf' to lax;rf iou. · The court based its opinion upou the lan. 
l!llill!l' and ptll·po-;(' of th<' statute•. and intimutrd that the legis· 
laturc c·o11ld han• tuxt>d thl' pt·operty. hut had not done so. I n 
otht•t· words. 1 he• q w•st im1 was one of r·onst n wtion, and not of 
)10\\'1'1' •••••• 

\Vhilr thr lllllluwi t iPs Yic·w with faYor the rule above an
nouncNl , yrt wht'll it l'otll<'S to the qnrstion of taxing moneys and 

<'t·edits, it h ns hP<'II n'JH•at rd ly held that the fo regoing rule doeR 
not nppl,,· au d that tnotw~·s ancl t·rN1its helou g-ing- to a pet·son 

dwni<"i lt•d within llrf' tuxin~.r j u riscl iPtion should he listt>u ttn<l 
subjN·tNl to taxut.ion £'\'f'll though sueh mon t>ys tt ntl cr edi ts were in 
fud dur fr·onr t't•sid<'nfs of other statrs. 

f.)p('tioll 1:n:~ of the• <'ode contemplatrs just such procedure. It 
p t·ovi<lc•s: 

"J\J onrys 1111d <' 1'('(1 its, not es, bills, hon ds and corpor·att> 
shar·t•s nf stoc·k 110t c,fltf'l'wise assrssed, sha ll be listed and 
assPsst•d wh<•rc tht• ownrt· liws, exc·ept as othrrwis<' prll\•idNl, 
mHI rxt·rpt that if persot1al prop<'r·ty 11ot consisti n~ of moneys, 
rTeclits, ('OI'JHirHI ion ot· othe r shares of stot·k, or· honds, has 
lrrcn l•rpt in 1111111 ht>t' ass<'SSIII<'IIt district clur·ing t he ~rcater· 
JHtrt of thr .Y<'<ll' preeedinl! the first of January, or· of the 
port ion of that ]><'riod during whil'h it was owned by the 
person snhjcl't to taxation thc•refot·, it shall IJ<• taxeu where 
it hns hrr11 ~;n krpt. '' 

In thr ens<' of 

l'i. irflmrd 1'. Tloll'lrkiss, 100 U. S. 4Dl , 

it was hc•l cl thnt n c·itizrn of Connrc·tieut was proper·ly llR.'41'Ssed 

fot· tnxution in 1hnt slut<' on honcls ownrd by him whieh wer<' 
cxeeutNl in C'hi1·ng-o and srt·nr<>!l by a mllt't~ag·e upon Chicngo 

p r·oprt·t,v. 'l'hPse h nnds wc•rc asscssrd as a par·t of h is pur·so11ul 
pr·op r1·ty. 'l'hc· c·o11 rt in pa t't stated: 

'"flrr rprrstion c1oes not srrm to ns to h!' vrr·v <liffic•nlt oE 
solution. ' l'ht• c•t·<•cl itor·. it is t·nm·Nlrd, is a pet:matH'nt r·<•si
ch•nt withi11 th<' .illl'i!>tli"t iou of the statr imposi n~ the tax. 
'l'h<' (lt•l1t is p rop<'rty in his haucls ('onstitutiu~ a por·ticm of his 
wNr lth, fr·om whil'h he is u ndet· th t> hi::hrst ohli~?ation, in 
eommon with his fellow c·itizc•11s of the sam<' statt•, to c·o11-
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tribute for the SU}J]>OI't Of tht• l,!OY<'I'IIIll('llt WilliS(' (H'Oit'l'f ioll 
he enjoys. 

"That debt, althou~h u spt't·irs of intan;!illlr prnpPrt~·. nw~· • 
for purposes of luxation , if not for all othl'l·s, hr rr~arded as 
situated at the domieilr of Ill<• c·n•cl itfll'. l t is 11011e the It-s.-; 
proper·ty, because its umount and tnulltritY urr set forth in 
a hond: That hond , whcr<'\'Ct' ad uully h~ld or tlepnsitru, is 
only evidenee of the drht, and if destr·oyed, the cleht-thc 
right to <lema11d puyment of the motlc·~· loatrt•cl, with 1111' 
stipulated inten•st- J·rnutins. Nm is the d rht, for the pnrpnsc 
of taxation, affec·tt•d b,v thr fnet t hut it is src·nred hy mort
gage upon renl cstatr situated in Jllinois. • • • T lw dc'ht. 
then. haYinl! its situs at the ct·cditcH·'t: rrsitlcrwc, hot h hr and 
it are, fo r the Jnu·poscs of taxation, within thr jurisclietion 
of the ~;tate. It is, c·onseqm•ntly, for the state tn dt•trnn inP. 
consistrnt.ly with its own f nn dalllelltal law, whrt hcr S\H'h 

propct·ty O\\"'t<'d hy otll' of it.-. resid<'nt:;; shall I'Otl t rihntr. hy 
way of taxation, to mn intai11 its j!OVt'rnmcJtt. I ts clist'l'et ion 
in that rr~ar·d Ntnnot br snpct·,·isrd nt' (•onti'Olled hy un~· 
d rpartmcnt of tll<' frdcral :.rov!'rnm<'nt, fm· the rrasnn , too 
obvious to req n irP aq:nnncnt in its 1-lllppor·t, that sueh taxation 
v iolates no pritwiple of the fedrntl c•onstitution. Manif<>stl~r 
it does not. as ir-; snpposrd hy roum;rl. intrrfrre in any tT'lle 
srnsc with the exercise by C'onj!t·css of the power to rej!ulnt e 
eommen·e amonl! th<' SC'Yt>ral stairs. Nor does it, as is f~tt·th<'r 
supposrd, abr idj!r th<' privilrj!es or immunitirs of C'itizrns o( 
thr United ~tatrs, or deprive.' the C"i tizf'n of liff'. l ibrrt~·. nr 
property without dur proc·rs.-; of law, or violate thr (·onsti
tutional j!naranty that tht> citizt>ns of Ntrh state shall he 
r n titled to a ll privil<'j!es of citzrns in the several states. . . . " 

We are therefore of the opinion thnt ~·on should prn<·rcd to 
make the assel"isment in the t•ast' pt·rsPnfNl to us on the hasis of a 
monry and credit rathrr than HsS<'ss !-illf'h t•attle as personal 

pt·operty. 
n. J . P OWEllS, A .'l.'/ i.~fant Affornry GC'nCrtll. 

EFFECT OF ASSERSJNO LOTS IN GROSS 

Where a n umber or town lots are assessed as one t ract or land they 
must be sold at tax sale as one t ract hut where assessed separa te ly 
they must be sold separately. And when once lawfully assessed ancl 
sold In gross the county treasurer has no aut hority to clivl!le the lots 
and a llow the owner to redeem as to part and not as to the others. 
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::'lfr. F. II. l ;c,u ( 'arlus, <'ou nt~· Atto l'll ey, 
l'c•rry, Iowa. 

DC'ar Sit·: 

October ~. 191!}. 

We ha\'t' ~·ou t· letter of :-\eptcmbC't' 27th in which you state: 

'' I I' as:-.rs.-;or 's hook !.hows that a patty owns three or four 
lot:-. in a hi<H'k and same a re sold fo r delinquent taxes, must 
the• t t·rasur·rr olfrt· em·h lot separately ? Or can be legally offer 
all lot:-. for sa le? 

"lf tiH• t r·rnsur·rt· has sold fou r lot<; or more, same bei ng 
in our )Htrty's name. and afterwards a lot or two is !'iOld, can 
t h«' last owner demand that a ud itor separa te the lots aud 
allow him to JHl~' up delinq uent taxes on his two lots and 
11ot pay np 011 othrrs ?" 

In answt'rin g- ynn r ittquiry, penuit me to state t hat our supreme 
c•ou rl has t'I'JH'Htrc1ly adhered to thf' rloetrin e that where land is 
pnl pel'l~· and lcg-nlly assessed fot· taxation in a body instead of 
par·c·rls it tnny IJe sold for tuxes in !!ross; but if separate par·cels 
of la11d n r·r 11s.-;cssed separate) ~·. o t· are, in faet. separate and di!-i
tin!'t tnwts of land. a sale th<>t·eof is Yoid. Yon will fi11d t h is 
<lod rinr IIIIIIOIIII<·rd in the case of Corbin I'. Dcl't"'olf, 25 Iowa 124. 
'l'his I'Hsr \\'Hs t·eaffirmPd in lrarr 1'. Thompson, 29 I owa ()(i; Corn
ing 1'ou·11 Co. 1•. Da l'i.~ . 44 Inwa 630. There are also a n umber 
of other t·ascs in whic·h the same doctrine has been ad hered to. 
You will thcr·efo r·e obsene that if the al'Sessor has assessed <'ach 
lot S<'pnratrly that i t woulcl be necessary for the treasurer to 
sell Nlc'h lot st'parat<.'ly, hut if a number of lots ha,·e been assess<.'d 
to:,rcthet· as one trac·t of lan d, then it is the dnt.v of the treasu rer 
to sell tht• ent ir r t t'Bl't as otll' t ra t·t of land even thon~h thl' t'c may 
he u lllllllhet· of' lots it! the tt·al't. If ~·our assessor assessed the luts 
iu gross 1111d the,v were sold in l!l'O~s, there is no provision in the 
law wh<'l'<'hy t.ht• owne1· may pay np delinf!UCnt ¥Ixes on pEu't of 
the lots and not on th £> remaining ones. One r eason why the 
division ta11not he marlfl is that under the p rovisions of section 
1423 of the code the JHII'l'hasrr at a tax sale a cqu ires an u ndivided 
portion in the tt·nl't which he bids off at the sale. Such heing the 
cuse, tltc lien whic·h lte thus aequires cannot be divided hy a 
division uf the propert~· tht>r<'aftet· made. 

B. J . PowER~, .As.o;islant Aitonlf'!J Gcncrul. 
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ASSESSING COUNTY FOR STRJ.;ET DlrRO\ "F.)I ESTS 

Special assessments for street Improvements should be against the 
county when the street abutting land owned by couuty and used by fai r 
association is paved. 

Mr. 'Vilson Cornwall, County Attorney, 
Spencer , Iowa. 

Dear Sir: 

,January 2!l, 1920. 

Your letter of the 21st inst. addressed to A ttorn<>y General 
H . M. Havner , has been referred to me for reply. 

You state: 

"In t he year 1917 Clay ron ntv hPid atl <'lel'tion a nd the 
people voted to purchnl'e fMt y · fl(' t'<'S of ~round fo 1· fa i1· 
grounds. The t itle to t he hmd was taken in Cln~· county. 
The C'lav Count v Fait· Assoc·iation was t.hf'n on;wn izt'd, an tl 
leased tl~e gJ·ound pnrch ll!'O<'tl b~· the <·oun ty und rrel'ted Yalu
able improvements th ri'<'<H1. Tn the yrur l!l19 the <· ity of 
S pencer paved the streets a b utt in!! on the fni r· :z- rounds.'' 

You then ask: 

"Should the county pa~· for· thr !';trert impr·owm .... nt, or 
s hould the impron>ment be as.-;essed af!ainst th<' fa i t· a.>;.<;O

ciation t" 

Section 792, supplement to the code. 1913, provides that the 
<'OSt of improvi11g any street shall be as.<;esst:'d a~ain st the owner of 
the abutting property. 

Therefore the c·ost of paving t he s tt·cet ahuttin:,r thr grounds 
owned by Clay county aud IISt:'d for fuir g roumls pmpost•s shall 

be assessed to th e county. 
W. R. C. KEN ORICK , Assi.-r lm1t A tlorney Gf'nrrnl. 

COLLECTION 01-' f> ENA J,T\ ' ON OF. I ,INQl' Jo~ST SI 'Jo~('JAL 

A!'ISESSMENTR 

When a special assessment for sewer Improvement Is rllvlded Into 
Insta llmen ts and one Insta llment becomes delinquent, the county t reasu rer 
should orrer the property, against which such as11essment Is a lien, Cor 
eale for such delinquent Installment. I nstallments not then due or 
delinquent should not be computed In determin ing t he amount of tax to 
be collected at such tax sale. 

2 { 
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October 16, 1!HD. 
Mr. l'larPIII't' H. otr, l'ouuty AttOI'IIC)', 

~111th Eu glish, Iowa. 

Dear Sir: 

\\'e han ~··nu· ll'lh't' uf OdoiJer 15th i11 whil·h you state: 

"Tht• t rcasut'l'l' of l owa t·otlllty at prese11t i:; collt•ding a 
~I'NtL many l>C\\'l'l' as~essmruts from the var ious towns withi11 
the l imit:s of thr ('Oilll ty, aud other assessments )\'hich are 
l'O\'C't'ill~ a pPriwl of ten ~·e<u-s or better iu ordet· that the 
JWOJll'l'ty hohlrr may pay the assessmen t without any incon
Yen icncc fill an cia lly. 

"The questio11 as it came up several days ago was to the 
effect of tOIIN·tiH~ the full amount of the as.c;essment th rou~h
out the period of' years if the property had to be sold for 
taxrs ot· wht•thet· just that part of the assessme11t which was 
lluc that yNll'; that is, does the taxes alld assessments then 
tltu• have to be t·olledcd by sale or docs the taxes then due 
a11<l tht• fu ll umount of the assessmc11t for the period of ycat·s 
haYc to he paid at the November tax sale. " 

In nus\\'el'ing your inquil'." permit us to di t·ect your attenti011 
to that part of sC'dion 8~\1 of the rode which r eads as follows: 

"PropNty against whit:h a spetial asse~sment has been 
lc\'icd fot· street impm,·ement or sewers may he sold for any 
sum of Jll'incipal or i1lfcresf clue and delinq!lrnt a t any regu-
1 a r ot· adjom·n('d tax sal<'. p<'nalt ics and righ t of rNI<'m pt io11, 
and certi fi ca t('S and <leeds on such sales shall be madr in the 
same manner and with like effect, as in case of sales for the 
non-payment of ordinary taxes. • • • Th c pu l'('hascr 
at such .~ole shall take the p1·operfy charged 11'ilh the lieu of 
the 1·emaiuing unpaid installments a.1ul ialcrest. • • •." 

As we view this section, we think the intcntio11 of the legislu
ture was to provide that in case any i11stallment of a spC'l·ial 
assessment be<:omc d clinquc11t, that the treasurer shoul<l oli'er for 
sa]e the JH'operty against which the assessment was a lien for stH·h 
delinquent installment and interest thereon. V.'c do not hclicve 
that the fact of one installment hecoming delinquent makes all 
f uture im;tullmE'nts delinquent at the same time wht'H the law 
expressly provides that the installments shall bt' made to cover 
a period of yea1·s and that no penalty attacl1ed on the various iu
stallments until they become delinquent. 

Fut'thCI'JIIOl'(', you will ouserYe that the section in question pro
vides that the purchasel' at the tax sale takes such property 
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"charged with the lien of the t·emainin~ unpaid installments and 
interest." I n case t.bat the sale included the enti1·e assessment 
the lien for future assessments, installments and interest would 
not exist. 

We therefore are of the opinion that in cas~ one installment 
beeomes delinquent that yout· t t·easm·rr should offer the pl'operty 
fo1· sale solel~· because of the deliHc{lten,·y of such installment and 
that he should not c·omp ute installmrnts not yet due or del inquent 
in determining the amount of tux fo1· the purpose of eolleeting 
such del ilHJUent tax at a tax sale. 

B .. J. PowERs, ~1-~si.~f 1111 l AJ I ontey General. 

COLLECTION OF JNTERF~T ON PAVI NG CERTIFICATES 

It is the duty of t he county treasurer to collect Interest on paving cer
tificates up to the time of payment, Including penalties from the time 
the assessment, represented by the certificate, became delinquent. 

M1·. Carl H. Cook, County Attomey, 
Glenwood, Iowa. 

Dear Sir: 

March 3, 1920. 

vYf' have yonr request for the opinion of this department on the 
following question: 

''Durin~ the year 1917 the city of Glenwood paved their 
streets and in payment of the work is.<>ucd specul assessmeu t 
certificates against the abutting and adjacent property. ~he 
as.<>essment was not certified hy the city to the county aud1to1· 
in time to go on the tax hooks in the sp1·ing of 1918 but fi rst 
appeared on the tax books in January, 1919. T_h~r·e was a 
suit pending in the supreme c·ourt to test the .valtchty of the 
proceeding!-~ lrading up to the p~vcment and [o_r that reason 
a lat·cre numbet· of t11e c·it.izcns clld not pay th<'ll' assessmeut. 
The :uprrme eom-t decided in fn,·or of the city and it is now 
necessary that the assessments he paid. The til.y attorney l111s 
taken ti1<• position that on the as.qe~-;smcnts there should he 
col lected six pn eent nnn nal interest from the date of the 
levy until the assessmrnt is paid nml in addition t lwrrt.o n 
one pet· rrnt pl•nalty per mon th aftrr the 11!-ll-lessmcnt he
comes delinqltent. 

"l\fy position in the mntter i~ that six p<>r· cent annual 
intet·est should he collcc·trcl in tlw; rase f rom the date of the 
]e,·y to Apri l 1, ] 919, the date on whi~h thr as.'>t'ssmrnt first 
became dclinf)urnt, at which tinw the stx JWr cent ratc• stops 
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ill1d the 1111(' Jl<'1' l 'Cn t a 1110 11th as penalty is COllected f= 
tll t•u u11. 'l'h(• t'Otl11ty treasurer· is u p iu the air about it and 
has asked your opin ion. P lca-;e advise me iu t his matter· as 
scum ns possib le.'' 

The clifl'ercntc b('t wcpu you and the city attorney, as I under
stHncl ~·om· cJU('st ion, is this: ."hould the county treasurer collect 
six per <·('ut iut et·e:-.t pet· anuum, plus one per c·eut a month pen
alty ott lht• n'\srssm('ttts, ft·cnn the time the same l..tecame d elinqueut 
up to the tim(' of payment, or should he only collect the six per 
«:('nt prr un tlltlll ttp to the time the assessmen ts became deli nqu ent 
aud otdy tit<• on(' per cent a mon th penalty thereafter u nti l paid! 

If that is th t> qn<'stiou, t h<'n it in\'olves the construction of that 
pat·t of sect ion ~2!) of the Hll 3 supplement to the code, which 
J)I'OVides us follows: 

"All snth tuxes, with in terest, shall become delinquent on 
th e fi t·st clay of Mat·ch n ext aftet· their maturi ty ancl shall bear 
til(' sa tn c iutcr·est, with the same J)('tlalties, as ordinar·y taxes." 

Onliunt·y tuxt•s <lo not clntw ittlerest unti l the.v become delin
quent , ft·o m wh it·h I ime, undet· the provisions of section l 41:3 of 
the code, fll('y 

"shall dt·aw int(• t·t.>st, as a prnalty, of one per c·ent per· month 
1111 ti I paid." 

'l'hr term " iutrrest," as used in th is connection, may be treated 
as supedtnuus, fot· it is, itt fact, a penalty for nonpaymeu t and 
and in(·ent in~ or· inducpmcnt to the p rompt paymcut of taxes. This 
is the manifest purpose and effect of the language used, and hence, 
when \\'(' come to constr·ue the provisions of section 825, above 
set out, we must hear in mind that the WOt'ds "the same interest ., 
• c luLc • ., l11 <111~l 111~'<111" t l ac llutc uf l ulet·c~l tl tt:: \:t'I'IIOcctlt:: llt:UI':-. u u 

its l'uec, tutmclr, six pet· C<'nt per annum; and the words "with 
the same penalties'' relates to and means the one per cent per· 
month penalty that ordinary taxes hear after they become dcli u
q twnt, ns pmvidetl i11 section 1413 t·efe rTed to. 

Th f' usn a I fonn of ecr·t ifieates issued for street improvemcnt~o< 
pat·takf', in u mensut·c, of the 11ature of a cont ract and providt> 
for the payment of iltll'L'('st ut six per cent per ann um until paid, 
and the penalty of one pe t· cent per month aftet· the assessment 
!'<'presented by the eer·tificate he<·omes delinquent should 110t he 
held to supet·cetle ot· tak(' the place of the interest provitlcd for 
in the Cf'r·tific·ate uul<'ss the law clearly contemplates such effect. 
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Tbe penalty, as before stat<>rl, is iutended as an additional a111l 
further inducement for the taxpay('r to make prompt payment 
of the taxes as.c;essed a~aiust his property, and there can he no 
impropriety or injustice in requir·ing the defaulting tiL-..;payer 
to pay the interest and penalty. 

In the ca1>e of Pat•i7tfJ Company t'. W ebMer County, H3 Iowa 
2G5, the company had accepted improvement cet·tificates in pay
ment for paviug- work in the city of Fort Dud~e. The county hatl 
collected tbe amounts of' the assessments, including in terest aml 
penalties, and paid the amounts of th(' a!-lsessmeuts aud interest 
collected, but withheld the mnounts represen ted I.Jy the penalties 
collected on the theory that the peualties belong-ed to the county. 
The district court held that the holdet· of the certificates, t he 
contracto1·, was enti tled to the interest and penalties, aud in atlinn
ing the judgment of the district court the suprem<> conrt said: 

"Nor· is it inconsistent with the s tipulation fo r inter·cst cou
tained in the contract ot· in tlte form of certificate issued. 
'rhe exces.c; eollecte(l b('yond the statutory or contract lim it 
is not interest (whidt is u premium paicl for the usc of money~, 
but is a p('nalty which a party tu whorn the debt or tax 1s 
due is eutitlcd to cxuct hoth as a stinurl11s a~ t.n prompt puy
ment uud as COillJWIISat imt for possible injllt·ies whit• It the 
latter may snffet· ll\' t'NtStHI of' the cl<.'lay. • • • This penalty 
indl'pettdeut of tit('. cou tract aud the 1· i~ht to exact it is not 
a right which the city or county has atty PfJ\\'<'1' to ~ra11t or 
take away." 

It is true that the E'Xnct ljll('Stion hefore us was not directly 
im·oh('d in the case citNl, hut the lan::nra~e of the court is in line 
with the reasons which w<> ltii\'C triNl to srt forth, and aid us in 
rcachittg- th(' con<:IHllion tlwl the c•otmt~- lt'NIS111'Ct' shou ld eoliN·t 
intcrrst at six per N'nt up to the timt' tltP assessments lli'C paid, 
together· with th(' ac<~rued Jll'nultit•s. 

,J. 'N. SANI>U:-\I<Y, As.~1:.~laut Allontr·y Uen(')'HI. 

f'O~IPUTING T t\X FOR !'H'F.(;J,\J, Af.IAJ.~!'I~MESTR P AYA11J,F. I N 
1 1'\~TALLM gNTS 

The: correct method or computing Interest nncl penalty on special 
assessments for paving, when divided Into lnstallment11, I~ for the treas
urer to compute Interest from the date ot the asse~sment until delinquc.n t 
at the rate specified In the ordinance; after the assessment becomes delln· 
quent the treasurer should compute penalty at the rate or one per cent per 
month from date of delinquency until paid. 
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October 15, 1919. 
l\Ir. !\pwton \\'. Hubrrts, ('uunty ~\ttomey, 

Ott Ulnwa. I "'''11. 
D<'a r ~i r : 

"·c 1111\'<' your lrlll'l' of Ol'lober· 13th in which you requ est an 
upiui<tu fronr this tlcpat·tmeut upon the following p rop osition: 

''A n•sidrut of' this stat(', a::;rainst whom pa vi ng taxes have 
lu•pu ussrs:wcl. has ntiS<'d t h<' q uest ion as to whether , under 
C>llt' statui<', wt' c·an t·nllcd p<'na lty f1·om h im on pav ing taxes 
wltit·h \\'l't'<' to hl' pai<l in S<'\'<'11 iustnllmen ts." 

I n 1111swcrin::;r yonr irHptir·y permit us to state that t he correct 
m<'thod of tll'lcrlllining- the amount to be pa id is for your county 
t.n•astll '<' r to c·1•111 1111tr inll'rest ut the 1·a te specified in t he ordinance 
f rom t he da t t• on whit·h the asscs.-;men t was made by th e c ity 
I'Oll twi l to th<' dat t' whrn the tax becomes d elinq uent. If the tax 
is 1h•linqupnt t h1• tr(•nsm·er· should compu te penalty a t the r ate 
of ouc per l'l'llt JWr month fr·om the date the tax became del inquent 
unti l it was p11i(l. 

T h is computation would hP in arror·dance w ith the provisions of 
sectimts 8~7 n11cl 8~9 of thr code, and f urtherm ore, would be in 
arcnr·clanl't' with t ltf• rnlt' nnnomwed by t hr sup rem~ cout·t in thP 
casr of [(ysfnd 1•. ])rninuye D istrict. 170 Iowa 178, and Barber 
Asphalt l'al'iii{J Compauy 1'. District Court, 163 Northwestern 214. 

n . . ]. PowERS, Assistant Attorney General. 

CO~lfll'TJXO TAX OX DELTXQrEXT SPEC'TAL ASSESSl'tfE:\'TS 

Where an assessm('nt for special Improvements ts in litigation It does 
not become dellnrtuent until final ly determined. The county treasurer 
shou ld compute interest on such tax at 6% until delinquent, unless the 
ord lnnnr.e flX('S a different rnte. and penalty at the rate of 1% per mon th 
from dnto or clellnquency until such assessment is paid. 

1\f r·. Eal'l \ V. V inel'nt, C'onnty Att orney, 
Guthrie C'cn tct·, l ow11 . 

D ru r· ~ir : 

Septembe t· 30, 1919. 

\ Ve ha\'C yout· let ter in whieh yon presen t the fo llowin g prop-

osition : I I J 
"\Vhrn ~hould the trrnsurer start to com pute interest and 

a t what rate under t lte facts Rtatect , and also when should 
he stnrt to C'ompnte t he penalty on said t ax V T he facts are 
ns fallows: 
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''On A ugust 20, 1!J17, t he town of llut hri<' l'c11ter l'l'rtiticd 
t o the county t reasurer ('crtnin tax<'s for st reet imp1·owmen ts 
against the C., R. I. & P. Railway Company. Ou the ~4t.h 
day of Febntary, pt·e\'ious, the distr·id t·ourt had affirmed t hts 
as.'>CSSllleut. The rail road company pcrfcl'tcd an appral to 
t he su preme cou rt of the state of l owa. The a.<;.-;cs.'imcnt was 
there a ffirmed on the 19t h day of Fcbrua1·y, Hl1!1. '' 

U nder the rule anuoun<'ed i11 the t·nsc of Ryslttd v. ])mi11nyr 
D istrict, 170 Iowa 17 , the p roper mt>thod of dctt•rmin in~ the 
interest and penalty would be for the t•ounty t reasurer to romputc 
in ter est at the rate of si.x per cent f rom the dat t> the as..,e!!Rmrnt 
was m ade by the city council un t il t he tax was fi nally affirmed hy 
the supreme court on t he 19th day of Feb1·uary, 1!)1!), and f rom 
the date last mentioned the t t'Ntsur·er should compute t he penalty 

at the r ate of one 11er ccut per mont h. 

T he rule just a nnoutlccd hus bccu t·euffin n cd in t he case uf 
Barber A sphult Pa.ving Company v . District Conrt, 16:1 N. W., 
page 214. 

B. J . Pow~::Hs, Assislunt , l/ tornl'y Ucucral. 

WHEN L I EN FOR TAXEI!I OS PERSO~AJJ PHOPEitT~ ATTACH I!:S 

The lien for taxes on a stock of goods attaches when levy or taxes 
made, although stock Ia liable for the tax If sold bet ween date or 
assessment and sale. 

Mr. C. F. \Veunerst rum , CoUt1ty Attorney, 

Cha r iton , I owa . 

Dear Sir : 

An~ust 26, 1!)]!). 

Your lettet· of t he 2::Jd iust. adclress<'rl to .\ tlo t'll<'.Y General 
H. l\L H avnet· has IJeeu referred to me for attent ion. 

You ask : 
" The question hus arisen here t hrough t he c·nun ty tn·.as

UJ•er 's office as to when taxes on prrsonal p roper ty hrcomc a IIPu 
u pon person al p rope1-ty. 'I' he facts arc the asscs.<.:ment w~Ls 
made in January of last year, t he stock of goods was solt1 m 
April and the taxes did. 110t hrc·ome d ue unlll. Jalll.mt·y .nf 
t h is year. W ere they a lten upon the goods b efore J,muuiy, 

19191" 
T axes due f rom an ow11er of perAottal p roperly a1·c not a I iPn 

"d t exce})t when expressly so presc ribed hy u p on sa1 propel· Y, 
statute. 
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Tht• o11l~· stat tltt• in Iowa making personal property taxes a 
lien will lw found iu sl'dion HOO of the supplement to the code, 
1 !lt:l, as HIIH'IId<'CI hy c·lwptrr :n7. al'ts of the 37th General Assem
hJ,,·, whic·h rracls as fo llows: 

•· 'fux<·s upou rea l ('slate shall br a lien thereon against all 
JH'J'suns cxt·c•p t the stat r. Taxes due f1·om any person upon 
JWI-soJllll pt·opt•rt~· shall he a lien upon any and all r eal estate 
owned hy sud1 pPI'son ot· to whidt he may acquit·e tit le. As 
a~uinst a pu n·haser, stwh lirns shall attach to real estate on 
a11d afh•r thr :Hst day of Det·emher in etH'h year. 'f axes upon 
stm·ks of g-oods ot· mrn·handist', tixtnrcs and furnitu re in 
hot els, ruorning- houses, hilliunl halls, moving picture shows 
illtd I h(•a l<·rs shu II h<' a lien therron ancl shall t•ontinuc a lien 
thrl'<'on wl1c•n sold in hu lk, and may be collected f rom t he 
owmll', JHII'ehascl' ot• ve11d£'e, and such ow11er, put·· 
t·hascJ' nt· \'CttdPr of a ny sut' h goods, merchandise, ful'lli
tur<• ot· fix tttrN; shall be JWI'Sotlally liable fo r a11 taxeR 
thrt'POJl. I11 1111 ca:,;es where huilclinl!s m·e assessed as personal 
pt'OJWt'l,v tltt' taxrs shall he uud l'emain a lien on said build 
inl!s f'rom t It <' dat e of l<'vy until paid . " 

As to t ht' tux d II<' on the sto<·k of g-oods refen·ed to in your 
ll'tfl't', whilt• I h<' lir-11 clot:'s uot att;wlt until the tax is due and 
thut is when tltc lr\'y has heen ma<lt', y rt the stoc·k is linblr for the 
tax, even thnlll!h tht' stot·k lt as bern transferred in hulk l1ctwcen 
th(• dnt<• nf asst'ssmcnt and th<' date of the levy, and t·an be 
coll('(·frd ag-ainst tlte stnek i11 whomsoeY£'1' hauds th£' same is 
found. ln this l'Onncdion St'e the ease of Larson v. llanrillon 
County, 123 Iowa -l 5. 

W. H. (',KENDRICK. rh.~i.slanl Jl ilorncy General. 

BACTEH IOLOGICAJ, LABORATORY Sl' BJECT TO TAXATlOS BUT 
TAXfo:S ~OT A LIE~ 0:\' S.>\:\lE 

Taxes due on personal property are not a lien on such proper ty unless 
made so by statute. Since taxes upon equipment of a bacteriological 
laboratory arc not so declared to be, such equipment cannot be held for 
such taxes after having been !!Old by the one originally assessed as 
owner thereat. 

M1·. H . K. Lol·l,wood, CoUJtty Attorney, 
Ceda•· Rapids, Iowa. 

Dea1· Sir : 

September 23, l !ll!.). 

\Ve ha\'e your lettc1· of S<.'ptember 20th m which you stair: 

"The Ccdal' Rapids Clinit!al Laboratory O\nts p<'rsonal 
proper·ty consisting of an X-ray machine, and all of the ot ht•J' 
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usual equipm<'nt nnd fittiug-s nmlaiurd in a hat'teriolo:.ric•nl 
lahoratory. Thr furmrt· own<'r' was Dr·. \Va1·e. The pr·nJWrty 
anrl t'qu ipmeut WI'J'<' sold hy Dr. \\'are to D1·. Blair. Dr. 
Ware, or someont- in his behalf, l'('pt·esl'nt inl! that the prrsonal 
propet·ty taxes th<.'r<'Oil werl' fully paid. It has den•lop<.'d. 
howe,·e•·, tbat there are still due t·er·tain personal p roperty 
taxes on the said property, which t he tax collector has 
eudea\·or!'d to <'nforcc by \'it·tue of set'tion 1-lOO of the suppl<'
ment to th<.' code as nm<'ncled hy druptl'J' ~37 of th<' laws of the 
37th G!'J\Cral Assf'mbly. 

"I have ach·isf'rl the county trensm·et· that. in my judgomt'nt. 
this JW'rsonal prOJH't'ty l'ltllltot be hl'lcl for t hrse tuxes in thr 
ha11ds of an inHO<.'<'llt purchaset·.'' 

In answe1·ing yom· inqu iry, ))<'l'lllit me to state that we UJ!'l'P<' 
with the lt<lvit·<' you hH\'C given your eouuty t reasnr<'l'. 'l'hl' set•
tion of the suppl<'m!•n t to whi<•h ~·o11 rl'fer pnwid<'s in part. 11.<~ 

fol lows: 

"Taxt's du<.' upon stocks of ~oo«ls or merchaml isP, fix t ut·rs 
and ful'llitnr<' in hot<.'ls, r·ouming- }I()US£', billi11 rd halls, nHI\'i iiJ!' 
pitlnre shows and thratrrs, shall hi' a lien thrrt't)Jl a11cl shall 
c·m•ti11ue a li<'ll thf'l'COII whrn s(lhl in hu lk. and mn~· lw col
lected frnm t hr owner, Jlllr<·hasl'r Ol ' \'('lHll'C'. and such o\\'11<'1', 

pm·chase1· or Yend('<' nf any stl<'h ~oocls. lll<'l'thllll(l is<', furn i
tnre o1· tixturrs shall he perRonnllr liuhll' for all taX{'s thrrrnn. ..... 

As we Yiew it, the rquipmcnt of u hal'trrioloJ!it·al lahui'Utory is 
not within the for·C'g-oin~ clns.c;ific•ntion mul thc·n~fnn• no li£'11 hns 
C'\·er attached to such rquipment. 

You will ohsel'\'e that in the t·nsc of 

Jrr0'roy tl· rom wmy 1'. Andr1-.w1r. cl al, GG Town 71~, 

1h'l'ideu undr1· n fu rnwt· statui<', tlwt taxt's le\'it•<l upon pf't'stmul 
p r·opl•t·ty do not t•onst it utc n li('n upon such propl't·ty un les." mucic' • 
so IH· virtur of 1111 ntlinnuti \'C stututt•. In view of tl1is r ult', thcrr 
1'1111 .he no <pwstion about the <:O t'l't'dness of the advil'e you IHl\'C 

l!i\'l'll your c·otmly tt·em;ure1· to the effel't that no lic•n exists 
a::ainst the haetc riological labot·atory cqnipmcut of the Ct•daJ' 
l{apids Clinical I .. ahnralot·y. 

n . . T. POWERf\ , As.~i!>lllnl Allonwy General. 

WHF.N FAR~f PRODUf'E F.XE:\IPT 

Farm produce raised by or fo r a person are now exempted from 
taxation. 
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April ~o. 1920. 
;\Jr. 'I'. M. ;\k:\dam, l'nuuty Attot'lll'y, 

l\Jonut L'lca1';aut, Iowa. 
Dear S ir·: 

We have you r· favor of the 17th inst. wherein you request the 
opi11ion of this d epartme11t on the following question: 

" Our rounty auditor is having tronble with his assessor 
about assPssing ~r·ain , hay , ete., rN·eived for rent. They think 
that sertiort l :104 of the code as amend ed by chapter 115 of 
the 38th U<'n eral Assembly exempts erops received for rent 
from taxation. I think t lw statute means that crops raised by 
the p(•r·son hirnself ot· for him by employes, etc., at·e exempt." 

Nedi(Jlt ]:304 of the supplcmcHtal supplement to the code pro
YirlPs i11 part as fo llows: 

"The followi11:,r classns of proper1.y are 11ot to be taxed. • • • 

"Prrra~raph 3. 'l'he farm produce of the person assessed 
liUn'C'StPd by or for him. • • • " 

Prior to the amendmC'ut of this paragraph by chapter 115, acts 
of the ~18th Uerl('r·ul As:wmhly, that paragraph read in part as 
full ows : 

'"J'hf' fm·m produce of the pcrson assessed harvested by 
lrim. • • •" 

1'1l<' cxemption was then limited to thE' farm pr·oduce hat·vested 
by the funnel'. 'l'he obvious p urpose of the amendment was to 
enlaq.,:-c the r·ight of cx<•mption, and it now applies to farm produce 
hat·vetsrd hy or for the fanner and thet·efore it should be held 
that wlrer·e th e landlord rt•eein~s from the tenant a share of the 
crops as I'<•nhrl fot· the leased premises that the farm produce so 
l'cecivc<l should he lrelcl exempt f1·om taxation. 

J. Vv. SANDUSKY, Assistant Attorney General. 

CIT l ES OF Rl•:f'OND CIJASR Hi\\'E SOLE .Tl!RISDICTION TO LEVY 
CEI ~TAil'\ URIDGE T ,\X ES 

Board of supervisors have no authority to levy a five mill bridge 
tax on the prope rty locat ed in a city of the second class traversed by 
a stream more than two hundred feet wide, authority In such cases 
beiug vested in the respective cities. 

M1·. Claude M. Miller , County Attorney, 
Iowu City, I ow a. 

Drar Sir·: 

May 1, 1919. 

Your letter of the 2~<1 nit. addressed to Attorney General II. M . 
llnvr1er has hN'II rcfer·t·Nl to me for· !'<'ply. 
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You state: 

"May the board of :supenism-s of .Toh nson c•n11ntr Iowa 
levy a five-mill bridge tax 11pon proper·ty situated wititin th~ 
corporate limits of the I owa City, l o~va , and ex pend the 
l>atne upon the county roads of the eountv 1 L e\'y was made 
last September." • 

You state that I owa City is a city of the :-;econd l'las.-;, and is 
traversed by the Iowa r ivet·, a stream mot·e than two hundred feet 
in width from shore line to l:ihore line. 

The statutory provisions which seem to control the qut•stion in 
issue are found in sections 758, 758-a aud 758-d of the supple
mental ~upplement to the code, 1915, and :section 758-b aJtd 758-l· 
of the supplement to the code, 1913. 

Section 758, SltJPa, partic11larly pr·ovidcs : 

"Cities of the first class and also cities of the scl'oHd class 
having a population of five thousand or over, and whil'h are 
t1·aversed by a stream two hundred feet or more in width fr·om 
shore line to shore line shall have full control of the bridge 
fund levied and collected as provided hy law, and r.;hall ha\'e 
the right to use t he same for the coustruction of br·idg-cs, cul
verts, and approaches thereto, rcpairi11~ the same, :;rnd payin~ 
bridge bonds and interest ther·eon issued hy su<'it C"ity, and 
~>hall be liable for defective constrntcion thet·eof, 1111rl failure 
to maintain tl1e same in safe <"ondition us co11nt ies uow are 
with reference to county br·idges ; and no county shall be 
liable for any such bridge or· . injuries caused ther<>hy.'' 

From the foregoiJrg statutory provisions it will he sc<>n that 
c ities such as Iowa City "have full control of the IH·id!!e funtl 
levied and collected as provided by law, and shall have the right 
to usc the same for t he construction of brid~cs , t•tc.'' Unrl<>r' said 
section such cities are also made liable for ll<>fil'its in its bridges ; 
eonnties are no longer liable for defects in Slll.'h brid~es; have no 
control whateYer over the city bridge f und, and are, in faet, 110 

longer interested in either the fund or the hr·idge. Unless s11ch a 
city is to determine the amount necessa.•·y to krep its bridge!>! in 
repair, or to build new hridges and rec:onstnwt old ones, then 
there would always be that uncertail1ty of not having- a suffie icnt 
fnnd a'·ailable for that purpose, fo1· the reason that tlw county 
is no longer directly inter·ested in rm ch matt.eJ·s. 

In fact, our supreme court has indicated the existen(•e in snch 
<"ities of the power to make the neeessar·y levy. Tn the tnsc of 
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loll'rt ('il!f 1'. \rat.~o11. 1 fili !'\. W. at pa:!e 8:), wllilc that express 
quPst ion wus not raisNl, ~·l't Chit•£ .J usticc Prc~ton, writing the 
opinion of the court, usNl til«:' followin~ lan:.ruage: 

"Whilf' it may IH• 1 nw, as arl!ued by appellant, that the 
<·ily is g- in·n <·ontrol of its brid)!es <11tcl i.s made liable fot• 
drfcl'ts after· .Jul\' .J.. 1!11 !), it would s('em that the statute 
hPfoa·c quoted ( s~t·tiou 75b ) provides fm· the city making 
th<' tc,-~, to meet any sud1 CXI)('IISC incnrred. ' ' 

It will also ht• notierd lhat wh<'n the question arises as to the 
building- m· l'<'I'OJJstnwtiou of bridges in sueh cities, then section 
7::i8-u, supra , Jll'O\"idf'-; that tiH' ('Ost thf'J'<'Of shall be ordered paid 
fmm 1 h<' •·ity hri<lgC' fund , to h<' leYit•d upon all the f)l'Operty within 
any stwh l'ily, and that sttl'h cit~· shall have the power to make a 
le\'y sufficient to to\'('r· tht• t·ost of sn<'h improvement aJHl JH'Ovide 
for· it s paym<'lll in installmt'nts, and that certifi('ates of su<'h levy 
shall h(• Hletl with the C'Ot111ty auditor m1d by him placed upon the 
tnx lists au<l tnl'lled over to the <·ounty treasurer fot· collection. 

Theu ~<·tinus 7iJ8-h and 7G8-c, supra, permit any such city to 
autil'ipute the <·ollediou of taxes authorized to be levied for a 
t'it~· briclg(' fuucl , and issue cer·ti6eates or bonds with interest 
<·oupnus aud sl'l'lll't' d by asspssmeuts aud lev ies. 

While scrtion 180:3 of the supplemen tal supplement provides 
that the hoard of sup<.>rvisors shall make the levy for hr·idg-e pur
poses on all property except property assel:isahle within the limits 
of any l'ity of the first class, atHl although section 758, wpra, does 
not expr·essly deelar·e that the <·ity couneil shall make the levy, 
yet, as stated by Chief Jnstiec Pr·eston in the ease of l01m City v. 
Wa tson, .~upra, we are of the opinion that section 758 provides 
for· thf> (•ity makiu :; the levy. 

Thl't'f•fore we ar·e of the opinion that the hoard of supervisors 
of .Johusou c·ounty have no autlrol'ity to make th~ )('\'y in question, 
1111d ex pend the money raised tla·rel.ly on the C'OUn ty roads of the 
county. 

\V. H. C. KENDRICK, Assistant Attorney General. 

WHO SHOliLD ACT AS no.um OF REVIEW IN CITIES U.SDER 
CITY l\1.-\X.-\GRR PL:\N 

When a city Is organized under the city manager plan the office of 
township assessor ceases and the board of review appointed by the coun· 
ell supersedes all other such boards. 
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Mr. E. H. Willging, County Attorney, 
Dubuque, Iowa. 

February 27, l!J:.!O. 

Dear Sir: 

Your esteemed letter of the 24th inst. addressed to Attol'lley 
General H . M. Havner has been referred to me fo r· reply. 

You state: 

"We have recently adopted the c ity manager plan he1·e mad 
thereby removed ourselves from the operation of onr <"ity 
charter. Under the statute I take it that the township trustee!; 
and the township clerk are automatically removed fr·om offic·e. 
Under the existing statute they wer<.> the boar·d of r<"view fm· 
.Julien township and the eitv council the board of r·cview for' 
the city. The city and toWl;ship lines are coterminous.'' 

You then ask: 

" The assessment has been made fo r the township and for 
the city by the respective assesson;, and the question now is 
as to whether or not the city council may redew the assess
ment made by the township assessoa·, ot· whether a reYiew of 
township assessment is required at all. 

"The question also arises as to wheth<.>a· ot· not there is 
any furt her need for the township as.<;esso r·, there being no 
township territory outside of the city limits." 

The statutes of Iowa provide that a township 11ssessot· shall bo 
elected on ly by the electors r esiding outside the limits of a eity 
located within the township, and also that the person elected 
assessor shall reside outside the limits of such city. 

Section 5(15, supplement to the code, 1913, declaa·cs: 

"In each even -munbercd year there shall he elec•tetl in ca('h 
township, a part of which is indudetl withiu thl• <·orporate 
limits of auy city or town, hy the voters (,f sw•h township 
residing without the cot·porate limi ts of suc:h t·ity oa· town, om• 
assessor who shall be a resident of said terr itor·y outside of 
said city or town.'' 

The statute also provides that the township assessm· slutll assess 
all property in the township, except such propea·ty as is ot herwise 

assessed. 

Section 1345, supplement to the C'ode, l!ll:-1, de<·llu·<'s: 
" The assessor shall list every person in his township, and 

asses.<; all the pa·oper·ty, personal and a·eal , thpr·cin I:'XI'<'Jit sueh 
as is heretofore exempted oa· otherwise assessC'd • • •. ·' 
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Yon stall' t ltat tl~t• t·it~· ol' D uhuquc has n't'<'ll tly ntlopted the 
t·it.'· nwrw~<·r plan of l!m·rr·ument. I a~-.nme tha t you m<'an that 
th t• t>lt•l'turs u f lht• t ·it~· of I> nh nqne Ira\'(' Yotrd to udnpt the plan, 
lrut tltat tl u• t·ity has not .n·L IH't'll fully organizt•d untlcr such 
plan of ~o,·<·nr nu•ut as prm·ided lry law-that i),, the election o£ 
otlic·t•r-x has not ~·c·t hC'C' Il held. 

The >-(Hllll<' pro\'itlt•s that aflt•r· the qn<'stion ol the utloption of 
slll'h form of :,!CI\'I'I'Illll<'llt lras been xuhmiltetl to the \'Ott•rs a mi 
t'lll'l'iNI at an <>lc•·l ion t·all('(l for th at purpoxr. the mayot xhall 
t·a ll a XJH'<·ial Pl<'l'lion for the sclct·tiou of a city t·ou tlci l, \mles.-; 
th<• n•;ru lal' •·ity clel'!ion m·t·nrs within one year from the date of 
thr t•lection ut wlrit h thl' new fo1·m of govern ment was adopted. 

Ht•l'l ion 1 O!ili-hl , xu pp lPm<>nt to thr emlc, l !ll 5, as amr ndNl hy 
S('t•t ion ~. l'llll p lt'l' li8. Ul' tS or t he :37th General Assembly, dcclnrcs 
Ill Jl lll 'L : 

"If, howcvt• r, the next rr~ttl at· city or tow11 election docs 
not o1·t·nr within otw vr<ll' aft<'r th<' special election ut wh it·h 
s1wh fon n of '"0\'<.' l'l ll~<'nt is adopted , the mayor shall , \vi thin 
tl•n dn \'s 11 fl <.'; xtw h cl<'l't ion. hy proclamation, en II a ~pel.' ial 
clrt·f im·, or t·omH·ilrn£>n, ns hrrrin pi'Ovided and shall giYc 
thirl\' dun;' notic·l' nf xud1 spcl.'ial election, whil'h notit·c shall 
ht• i J ;t·lucl~d and ~tin•n in the ('all fot· such special clcdion." 

The t·omu·il thus rlel'f<'d shall haYc the powet· to drt<'rmine the 
tcnmc nf u11y nffil·cr t hat it has authority to appoint. 

Rt't·t ion J Oii(i-1>:1, suppl<•ment to the code, 1 !)15. in pnrt det·larcx: 

"Bxe(•pt the mcmbcrs of the libra ry boanl , the t'OUlH·il 
shall hU\'<.' powe1· to determine t he t<'HUJ'e of offit·<' of a ny 
oftircr or the term of <.'mploymcnt of any Pmployc that it i'! 
authorizccl to appoint ot· cmploy, and to clrt·l nr~ any s~ll'h 
offic·c \'llt' ant, m· to disc>harl!c any such em ploye wtlh ot· wtth
out t·nusc, as it may drem advisable, • • ., 

The statute authorizes the comteil to appoin t an assessnr. 

Rcl.'tion 1 05G-hl 8, snpplemc>nt to the code, 1915, in pnr t decla res: 

"'l' hc rounci l Nhall , at the fit·st meeting after its members 
a re ol rcted , appoin t • • • an assessor." 

Th\L'I, it will be seen, the township asxessor has 110 jm·isdiction 
within thr li mits of n rity locatr d in any township. Further, 
that. aftt•r u t·i ty hax hN•n fully oq.!anizf'd nlHlrr the city lllHIHlj:rel' 
p lan Of :,!0\.('J'IIIIl ent. the COUllCil may terminate the tenure• of t he 
city ax.-.;es.<;ot· elet·t('d and a<· ti ng under the old fo rm of gon>t11Jl1('nt, 
and appoi11 t auother a11d fix his term of office. 
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T he statute also p t·o,·idc>s I hat the t'Olllll'il of t hc new form of 
~on•mmcnt shall appoiut thrre pcrso11x, who !'hall <•onstitute a 
local hoard of re\'iew of thc city. 

Section 105G-b18, supplement to the eoue, 1!l15, in part declares: 

. "The council shall, on or before the fi~t Mo11day of Aprii, 
m each year, a lso appoi11t thrrc persons who shall constitute 
a loc~l board of rr,·icw of thr city or town in wh ich th<'y ar<' 
appomt('d.' · 

Therefore it is the opinion of this drpartment that, wh<.'n n 
city adopts th(' city mntlll~<'l' 11lnn of goY('rnmrnt and is l<';!ally 
ot·ganizcd th<'I'Pnml<'r, and whcrrin the limits of surh l' ity and 
township in which it is located ut·e coterminous, the tenm·e uf t he 
township assessor ceases llltd tenn inntcs as soon ax the 11ew city 
council takes legal actiou cl<>clar i n~ the tenure of f; nch offlcial termi
uatcd an d a ppoints a RUC'cessol' ; a nd, when all the fo r·egoing 
action has been taken, th at the bourd of rev iew appointed hy t he 
c·onncil supet·s('(]ps all fo t·mer hoards of r·c>vicw fot· the pur pose of 
rPYiewing the assessmcnt of 111'opct·ty in thc city in which t he new 
honnl is appointed. 

W. R. C. KE~ntuCK, A s.~islanf Allon&cy Gc·nnnl. 

R EFUSAL TO FURNISH ASSESSOR WIT H STATDt ENT 

A property owner who r efuses to Cur nlsb the assessor with a verifi ed 
statement as required by law Is subject to a penalty ot 100 per cen t, and 
the board of review has no authority to remit such penalty. 

i\fr . . r. ) f. ('. Ilmnilton, C'ountr AttMn<',,., 
Fm·t .Mndison, Town. 

Oc>a t· Rir: 

Apr·i l Hi, l !J l !l. 

Wt• ha\'C' yom· 1PI1rr of Apri l 12th in whil'h you state : 

--~.-~\ii'O,~~rrcaic~·;;rw.;c(ctor ,-m~i:-:l;· ~o thr .us.~~·xsor 
a V<'riiiCt] statt•mcnt, and the ussrsso r l lr cr·eupon rnadc the• 
u:-;scssmpnt aud uddN.l to the taxul,lc vn l11atron 100 pet· t:ent 
t hc•reof as reqnir·ed hy sect ion 1357, <'ode of JH!l7. Upon t he 
req uest of the local board of !'<'v iew, and nf tcr· the axses.<;or 
had completed his assessment anti tmned his huoks over to 
the loc·al board of rev iew, tl1c owner \'erifil'tl his asses!'imcu t 
or· took the oath as r<>qni rrd h~· thr xtntn ll'. ('an the lot•nl 
hoard of revie'~ rcl irw thr o\\·npr f r·om th<" prnulty adcled b~· 
t h C asseS.'IOl' 1 
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'· In my op i11inll Ill<' lot·<li boa n l of review can raise or lowe1· 
t h<' assc•sslll<'llt as pruvid<'d hy law, but t hey must add 100 
pPr· c·t•r•t to wllat<>n•r· taxahl<' Yaluation they plaee u pon the 
pro)WJ'Iy. 'l'hP~· t·annot c.:aneel the penalty.' ' 

. In a11swrrin~ your inqnir~·. we clirett you r attention to the 
pr·oYisions of srct ion 1357 of the code, which provides as follow!'~: 

'' I f any eorporation or pe1·son refuse to furnish t he verifi ed 
s latemc•nts i11 this chapter t•eqnirecl, ot' to list his property, 
ot· tal\t' or suhst· r·ihe tlw oath in th is chapter req u ired the 
exenJti\'e <•ouncil, or· assessor, as thf' case may he, shall proceed 
to list and assrss snell pr·oper-ty nce01·d ing to the best infor
ma t ion obtainable, and shall add to the taxahle valation one 
hulHl rrd per C'ent. tht'r('of, wh ich Yaluation and penalty shall 
ht> separat<'l~· shown and shall <'onstitu te th•.! assessment; amd 
if llu· 1•al ual-ion of .~uch propfrfy shall be ch(£nged by any 
bonrrl of review. o·r on appeal therP.from, n 11:ke penalty shall 
be added to the 1·aluation thu .~ fi:rcd." 

T h<> sup1·eme <·ourt had Ot·easiou to <·onside•· th is section of the 
<!ode in the case of 

Far/1/ Cr.~ Loan and Trust Co. 1'. Town of F onda, 114 Iowa 
728. 

The facts in th is case diselose that tht> Farmers Loan and Trust 
Company rcfusNI to fur· uish to the asses.c;or the ve1·ified statement 
required by law. The1·enpon the assessor placed a value u pon 
the p r·opcrty and added the on<> hun d red per cent penalty. At 
page 732 the sHpr<>me eomt states: 

"Appellant complains of the addition of 100 per cent to 
th<> taxal>le value of the })J'opcr ty of the Fonda branch by 
way of JH>nalty for r!'fnsal to make returns as required by 
rod<', sel'tion 1357. B11t it app<'<lrs that the {HOper officer 
of the Fo11tla branl'l1 wus requested and given opportunity to 
ma ke the retu!'lls provid<'d for hy law bt'fore the asst'ssor 's 
hooks were elost'd and n•fusecl to do so. This failure cou ld 
not be n•med ied hy making retnm to the assessor after the 
books w<•J·e closed aud placed before the board of review. The 
penalty was therefo •·e irH'\IJ'I'ed , and p roperly imposed on the 
assessment made by the board of review." 

Again, in the case of McCallum ·v. Board of Rev·iew, 178 Iowa 
468, 476, t he court, in considering the section of the statutes above 
set forth and also the case abo\'e cited stated: 

'' I n the case of Farmet·s Loan ancl Trust Co. v. Town of 
Fonda, 114 Iowa 728. the plaintiff had refused to Ust its 
p •·operty, and a penalty was assessed. "\\re refused to d isturb 
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Sllt·h ns.-;f's-.;JiJt•ut ht't'll llSl', as Wt' tltt't'l' said. th1• l'ailur1• to 
prnJH'r·ly list the JH'OJlf' r·ty 't•otild unt h1• l't'lnt•(l it·d J,,· makiu).!' 
l'l'l .IIJ'Il tu tilt' assrss~·r· al' ~l'l' I lw honks \\'t'l't' dosc•d a;HI ph~t·rtl 
Itt•! or:(• till• ltoat·d o_l I"P\'1('\\'. · 'l'hr dc11r iiiiJIIit•fllion vj' ilut/ 
holrlnl!J ll'tl.~ tlwl. tf lhr ou·nrr l11ul apJifllrNI to tltt' a.~.~cssor 
·whilr. the l10ok~ n•rrc sli/1 OfJ/11 (1/1(/ in hi.~ hanrk the ttssc.,');. 
mrnl .should hm·r bNn lllifdc o.~ a~kt'tl, and the Jll'llllii!J 
t'.rpungrrl. • • •" 

'Ve assume fmm thr shrtrmrnt of fads in your ll'tlcr· that the 
owner· nf tht• rl'al !'Sialt' llt'H'I' <IJliH'IIrf'd hl'for·e tJu• assc'ssor while 
the books W<'r<' sf ill opt•ll Ill HI i 11 t ltr assessor's ha11ds, u111l Hsk t hut 
hE> LH' ullowt>tl to nrakt' a rPIIIJ'II in tht• matlllf'l' l't'qni r rtl hy law. 

\Vt• fu r lhf'r· lakt• it 1hat fltP alltmpt nl' tit<' owrwr· to c·omply wit h 
tilt• law \\'CIS not madt• until aftr•r· I he!' ltnok" had hrt~n t·nmplt•IPtl 
Hll(l hii'IINl n\'<'1' to tlrr hH·allooard ol' 1'1'\'irw. :-;u(']r IJl•ing- lht• t·ast', 
wt• arp of th(• opuion that 1hr lt wal hoa rd nf J'c•vi<•w has no authority, 
to relin·e tlt t' JH·oper·ly O\\'llt·r· t'ruut tltr JOtl ]H~r· t•t•nl prunltr JlrO
,.itl<•d b~· SCCI ioll ):_!:}/ of tht' ('Ode. 

B. J. PowEn:::, .~tssi.~la11l Attorneu Gn1t•ml. 

R fo' I<'ECT OF HT.\ T I 'T F. OP UMIT:\TlO~S OX COU ,J•X'TION 
OF T :\ X.ES 

\\'hil c the ~tatute of limitation~ hars actions to collect dclinctuent 
t:ne!' at t<' l' fire yean•. yrt. 1111tler t he provhdons of the code. tlw county 
treasurer may collect such taxes by distr ess or sale after the expira
tion of the five year~ fo1· the r eason that the statule of li:nitations does 
not a(litly to collectiou under tltc summary sytitem. 1:-i'owcvt•r, p..,nalty aut! 
iulcresl delinquent more than four years c:~nnot he collectell hy ulstress 
or ~al e. 

Mr. Maxll'ell A. 0'13•·i<•n , ('1111111~· AttoJ'llt>~· , 

Oskaloosa. r own. 

Dc•aJ' Sir: 

1\[a reh 27, 1 !Jl !) . 

' Ve lut\"<' your letlt'r of Mart:h :!-lth in whit·h you ~tate: 

" f Ulll Wl'itinl-( to inquirC' wheth er 01' JJOt it i~ ynssih]e for· 
tlw c·ouut\' tr·easurer to eolle<:t taxes that are delurqll<'nt and 
han• het•11. br·nu{!ht forward .from year to yem·, hack of a Jll'l'iod 
of fhe y ears from the las t assessment. 

In the instant ea~e a man was assessed with pcrsm1al tuxl's 
hal'k us far ns 1 flOG autl cl id not pay them. II is taxes were 
brnul!ht forwanl from ,Vl'Hr to y<'ltr Ull(l c•arried as <.l<•linqtw_nt, 
aucl Jtp has now <'Ome iuto posspssinn of sollli' 1'<'111 <'>-1111<' whwh 
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th e trc·a~llrrr ha~ assr~~ .. ct tlw~e ([elinquent taxes u~,;uin~t . 
lindf'r tiH• l 'lllin~ of till' t•ase. ( 'ily of Burlington ''· B. d; ft/. . 
Ry., .J.l !11\\a 1 :~-l . anti the t·a~~·s f1•1lowi n~, it would seem that 
tlw ~tatutr of liu1itat inus !Ja rs a <·nllt>l'tion of delinquent taxes 
aftrr fiw yrat·s. 

"If tiH•I'C arr any othc•r ru l it•:..~ in this matter, which appliell 
to l'Oih•l'liuu of the.'~«.' taxrs, 1 would like to know of t he sume 
so \\'(' 1'<111 p1·oc•c•pcl to look aftrr the samr." 

I n auswrring your iuquiry, prrmit us tu di l'el't you t· attention 
to ~cl'lion ] :31-!J-n, su pplt'llll'llt oC l !H:3, whidt provides that the 
t re<tsurct· shall keep a buuk in his oflic·c as part of the records 
t hereof, to bt• l\now11 as the dC'liiiiJlH' IIt personal tax list, in which 
he shall cn tet· a ll delincJUcut personal tuxes, of any preceding year. 

~rdiun 1:J8!J-u, supplemet• t of l!J1:3, provides that the muues o£ 
the del inqm·nt s :-;hall hr alphul.H~tit·ally t~l'l'anged in ~melt dclitlqttent 
tax n·c.:onl, 1111tl tl1at the rllllLHtnt of the tax, and iot· what year or 
yeurs, sha ll be stated in t.hc ret·oru book, together with a statement 
of where the property was loeatcd when assessed. 

Scl'tion 138!)-c, supplement of 1913, then p rov ides: 

" P cr:soual tax cll tcrcd on delinquent pen:onul tax list, as 
p m,·icl l'd in sections 1 and ~ of this act, shall conslit~ttc 
ct lien u~t any real C$latc Olt'll{d or acquired by any sttch dehn
queul, and so 1'£main until the same has been paid or legally 
cunc<llccl, n11Cl taxes 110t so t:ntrrcd for each year shall cease to 
be a lien.' ' 

Scrtion 13 9-d, su pplrment of 191:3, p rovides as follows: 

" 'l'he t reasu rer shall each year, upon receiving the tax list, 
r ntrt· upon the same in sepa ra te columns optlositc each parcel 
of r e.ul estate on which the tax rema ins unpai d fot· any 
JH'C\'ious ycat·, the amount of stwh unpaid tax, and unless such 
delincpwnt t·cal estate tax is so brought forwa ru and 
entered it shall ct•a:-;e to lJe a lien upon the real estate 
upon whieh the same was levied, and upo11 a11y other real 
estate or the owne1·. But lo prescn·o such lieu ·it shall only 
be nece.<~.~O I'J/ to enter .~uch ta.1:, as o[o1'csaid, opposilo any t1·uct 
1t}JOI~ wl11'ch 'it was lirn. Auy sa le for th e whole ot· a11y pa rt 
of ~mch tlc.>linqueut tax not so entered shall he innllid. " 

I n this same c·on neet ion we fn1·ther desire to direct your atten· 
tion to the provisions of section 13!)0 of the code as amended 
by chapter 137 of the 37th General .As.c;embly, whi<·h provides as 
follo"'s : 
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''The tr('asurcr, after making the entry, shall pl'oceed t o 
collect the taxes, and tbe list shall be his author ity and justifi
cation against an y illegality in the proeeediltg':' prior to 
rN·eh;ng the list: and he is nlso authorized and required to 
collect, as far as practirahle, the taxrs remaining unpaid on 
the tax books of prcYions yrars, his effort.:-: to that end to 
include the sending by mail of a statement to each delinquent 
taxpayer not later than the first duv o£ NoYember of each 
year." ~ 

Section 1391 , supplemental supplt'ment of 1915, proYides that: 

"No penalty or intcr·est, c.rccpl f or I he first foltr years, shall 
be collrctecl 111>0'11 ta.rcs '·cmai11ing unpaid four YNII'S or mo1·e 
ft·om the thirty-first day of Drrember of the yrar i n 11'h.ich th e 
tax books contai11ing thr same were fir.~t placed i11 tllr. hands 
of the ro1t.11ty f1·errS1tr c1· , ond thr hoard of snpen ·isors at the 
JantUll'Y mE'etin r.r may dcclOI'C su<·h tax tmavnilable, and when 
so declared by the boanl, the omouut shall he Cl'cdited to the 
trC'asnre1· by the auditor as nnu\'a ilablc· an<l he shaH nppor
tion suc·h tax nmonr.r the fnnclf> to whic·h it brlotl ~f>. Any 
pm·t ion of such tax belong-in)! to t he stutr shall be r t'ported 
hy l1im in his semi-annual seltlemr11t shrrts to the auditor of 
state as unavuilaul<', whrreupon the auditor of state shall 
credit the county with th<' nmouut so reportrd, but nothing 
in thi-s act shall be co11 .~frucrl in in auyway ·rclPaRc the county 
lrrn.~1trer .frolll any cluly 1'NJIIirrrl of him in f1r e collection of 
rlelinqurnl fnrf's, ?lOr to rrlrn.~c lhr ln.rpn!frr f rom his lwbuily 
for tire somr. Should any of snc·h tax afterwards he t•ollel'tPd, 
thr countv treaslll'Pl' shnll c]i,trihutr thr nl't amonnt t•ollertcd 
mnon~ th~ !'C\'Cral fund::; thr ~nmr n-. thon:rh it hacl 11<'\'1'1' hern 
<l('(·larcd Hna,·ailahle. and the portion hrlonj!ing- to the sta te 
shall be rreditcd hack to thr state ancl inrlnrled in thr tr('as
urer's rem ittance of othet· sta te taxes to thl.' trasnrer of state, 
and shall he rrported by thr ronn t~· auditor in his srmi-annual 
settlement sheets to t hr IHHlitor of state, who shall rr"har~e 
the same to the county.'' 

"\Ve fUI·thrr desire to clircet ~·ou1· attention tn sed ion H H of the 
<'odr, whic·h states: 

" '!'he t1·eusurC'r s!Jal l t·oll el't all drlinqur11t lrt.rr.~ hy d·i.~trc.ss 
or .'!nlr. nf auy pr1-.~01111f 1J1'0!Jrl'iy 1)1 lrmyiny to the person_ to 
tt'hom such trurs are o.~s c.~.w d, r111d not r.rr111 pl from la.rolwn, 
o1· 117/!f rral or pn-.~owtl JJI' OJJ ~· rty ttJHHI lt'lrir ll _ll! ry rrrr rr li!'lt. 
lmt hr shall POll t in uc to n•1·1'1 ,.r t hr ~alllL' tml.•l <·ollc.-t ed. nncl 
nnv owne1· ot· <• laimnnt of any rral estate advrrtisetl for sale 
m<;y pay to the count~· ll'NtSllt'l.'l', at any t inl<' he fc~rr ~It t' salr 
thrrrof. t he tnxrs clur t hr rrrm, wi t It at·c·nlrd prnalt H•s, mlf•t'Pst 
ancleosts to the.' time of paynwut." 
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You will noll' I'I'Om th e l'or<>;..roin~ that thP. sta tutes providr that 
the c·otlllty t1·r asnrrr shall rntrr from yrar to Yt'UI' all delinfltlCilt 
)IC'I'SOlllll tax<>s in a drlinqii('Ji t tnx rrg-ister in !tis office. You will 
f111·ther not<' tlwt thrrc is no provision authol'izin~ him to cha q~e 
ofT from his l'<'l'Or<ls as llllavailahle any d<'linqurnt taxes on his 
hooks unlrss th<' sumr han' IH'C'II clel'lal'Nl llllaYailahle hy the board 
of SllJH'l'\'isors of his I'OIIItl~·. (~l't'tion ] :)!ll. s ttppl<'mcntal snpplc
lllCttl ol' 1!!1:> ) . You will fnrfhl't' nof<' thnt tlw law J11'ovi<les that 
P<'l'sowJI fltxt•s Pllt€'rrd tlpon th(• tl r linqttPnt tax list constitute a 
li£'11 on 1111,\' real JH'OJ)<'I'f,\" ow tH'<l ot· <ll'qttirccl hy any snch d<>lin
qurnt. and .~n r·1 mwin.<: 1tnfil th e smnr hnr·c bur~ paicl or lega/1 11 
rnnrrllrtl. (SC'dion ]:l !1-c·. stlpplc•mPnt of l!l13 ) . You will fur
tlu~r not<' thnt set'liou 1 :l!l l. snpplNn<'nta l supplr mcnt of HI HI, 
J11'11Yid C'S f hat : 

"No JHHalty or inlr'l'rs l, <'Xt·ept for flt r first four years shall 
hC' <'oll<'dt'Cl 11 pon f nx rs n•nta i 11 i ng- llll pa itl fou ,. ye~~ rs ot.' mot-e 
from I It!' :n st clay of I lr1·rmht·t· of t h<' ~·car in which thC' tax 
lJOoks t'OIIIHilling- thC' sllllll' WI')'(' fit-st plaf'rtl in the handJ:; of 
the c·otmly t real'lll'<'l'. • • • ·' 

While tltis srdion state's that 110 prnalt.~' ot· intC't·est shall be 
roll<'f'tt>d in <'<• r·tain l'asrs, ~·t•t. it docs not stlltC' thnt the tax itself 
sha ll not hr <·oll!'c·lell. Taking" this pt·twision of th r statnt<' in ron
IIN·tion with th1' <;e!'(inns \rt• ltll\'<' pr!'\'ion~ly c·itt•cl . it is c·lc•:-11· that 
tltc•n• is rtofhill:! to prt'\"t'llf tlw c·"IIPdion of n tl••linqtH'll f JlC'I'SOIHII 
t<~x ,,·hic·lt lws 111'<'11 <lelinqtt c·lft for llllll'l' tlw11 th·,· yrars. 

Yo11 will llllfr tlwl SPc·fion I ~ I~ nt' thl' c·cull' pro\'id<'s that tltr 
I I'('CISlll'('l' 

"Hitall c•nl h·c·f dc·linqu,~l tf taxi's ltv disft'('~s c·r sale. ancl am· 
Jl!'I'SOJHtl pt·opc•rt.'· lif'lon g'in:: fn flu·· pPrson to wltnnt s1wh tax~ 
W<'t'<' ltssr..,srd • • • ctt· auy rl'al o1· pPrsollal JH'OJll'l'h· liJ11lll 
whic·h thPy at'c' <1 lif'n • • • · • · 

'rhl• t·e is 110 p rovisiort in th1• htw wlti1·h cle11ic•s 1111' tn•astii'C'I' flit' 
l'ig'ht to t•ollt•l'! hy distrrss o1· salt• t't•).!'anllc'ss of tlw h•llg-th of ti lll t' 
si tli'C the htXt'S \\"(')'(' m·ig-ittl tl l,\" liSSI'SS('(l. 

J n ~'(!Il l' ll'tfPJ' ~'Oil tall attt'nl ion tot hi' t·a~l' 111' ('il't of J: urlirr!f/1111 
1'. R. <f· .l/ . Ry. ( 'n., -tl Town 1:1-1. antl \'1111 lta\'1' s<'rmin!!h · inl<'r
JH'rled this c·asp In holcl flwt fa xrs clc•l i;HfiH'Ilf for mot·r tit an tin· 
. vcm·s <·<UIIIOt Itt• I'OllN· tccl. lf ,\'1111 will turn ll!!:tin to th is t·asl' ,·on 
\\'ill find thuf it llli' I'Ply hold:-. 11:-ittg- ll11• \lctr(ls ol' flu· l'nllrl . fhat. 

"we I'Ollt•l lftll• flt<tt 1/rr• .'ltdiun. :ts fo ;ill faxt•s l1•Yi1•d for flit• 
~'<'<II' l BG<i, allll prioL' ~· <•at·s, is IJarn•<l. • • •" 
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Yon will notire that tbi!'l rase 1-;imply holds that the right of 
artion for the r<'rowry of delinctnrnt taxes is bnn ·<'d after a period 
of fh·e years. Thrre is no disputinl=! this rule, for it has heen 
repC'lltedly follow<'d in this stntl'. But it should he home iri 
mind that an "action" to collert taxt>s is entirelv differ<'nt from 
the ril=!ht of fh<' h·<'nsurer to <'oiled delinquent taxrs lw distress 
or sale of thr r<•al or p<'rsonnl p r·operty of tlh' one d~linqncnt. 
'I'hPt'C is nhsnlntrl.v nn limitation upon th<' ril=!ht of tht> tn•nsm·er 
in the matter of roll<>dinl!' fltxes h~· distt·ess or sale otl t<'r than that 
hC' ratmot ro11r<·t prnaltics ot· in terest. except fot· thc first fou r 
yNII'S. (Sect ion 1~fll, suppl"mcnt<1l supplem~>nt of Hll5 ) . 

Tn the ('asc m<>ntioned in ~·our letter the person flclinquent is 
now in the poss('ssion of real propC'rt~·; and under this stat<' of 
fM·ts the tr<>nsnr<'t' is authori?.ed to procred to coll ert the delin
fJll<'llt taxes h~· clistrPss or snlr. ThPre is no nerd of bl'inl!ing 
nn nrtion as thC' st:tl'nt e proYidrs fo1· a dift'errut mrthod of rolle<•
f ion wltrn proprl'f~· is so situntr<l ns to be l'llpahlr of hrin!! lt"ld 
hy tlist re<;s for dC'Iinqnent tnxPs. Our twn-fnl(l mC'Iho(l of rolleet
ing" fllX<'S nnthorizC's !:nrh n snmmnry prorrrdin!!. ns well as roll<'C
tion lr~· ;indieinl pt·ocN•(li n!!s. ITowC'\'t'r. the statute of l imitations 
npplirs on)~· to a<'tions instit.ut ('tl unclrr thr lattr1· srstem. 

\\'C' th<'t'C'fol'<' ~Hh-isr that ~·nn pt·or•r('(l to in<;frnrt ~·our tr!'asureJ
to (•olle"t thP rlPlinqllPn t t ax£'<; fnr fhe rntir<' prriorl h~· pro<'et'di nl! 
11nd"r srdio11 1·11-t nt' fltr c·culP, authorizing the roll<'l'tion of delin
•pwnt fax 1•s lry 1li:-h·C'ss or sale. 

n . . J. Powr:ns, A .. ~si.~ l" nt Allorrr ry Orncml. 

f:<'rwral tli!'CU!'sion ns to proct'llure nec<'ssary to preserve lien for real 
arrcl Jl('rsonal taxes and specia l assessments. 

1\fat·1·h 17, 1919. 
li on. Fra11k R. Rhnw, 

A ll(litor of Rtntc. 

l kar Rir: 
Your let lrt· of the l Oth ult . nrldressec'l to AttorllC'y General 

ll a\'fl('t' has lrr<'n refrrred to Ill(' for attPntion . 

Yon l"hk in suhstanr<' : 

"For c·itali<•ll crf anthoril\' sustaini11~ t.lt c position hereto
t'or!' takPII hy t.lt'(' rlepartmr;tt of. just.ic<', that the statnte of 
l im ilaf ions <lot•s unt r1111 a~ainst the lit•n for rlrlinquPilt real 
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and p<'r. onal taxes and special assessments, when brought 
forward ll('('ot·d ing to law, so that the lien may be enforced 
aftet· a p<'t·iod of fi Ye years." 

Relatin~ to the lie>n for delinquent real estate taxes section 
J 389-d of the supplement to the eode, 1 !H3, provides: 

"The treasurer shall ca<'h yeat·, upon receh·ing the tax list, 
ent<'r upon the same in sepm·ate columns opposite each parcel 
of r<'lll estate on whieh the tax remaining u11paid for any 
pr<'\'ious year. the amount of such unpaid tax, and unles.c; such 
<lelinqne11t t·E>al E-state tax is so bronght forward and entered 
it shnll eense to he a l ien upon the renl estate 11pon which 
the same wns l evied, and upon any other real estate of the 
0\\11Pr. Rut to pres<'n·e snrh lieu it shall only be necessary 
to ent<'t' snch tax, as aforesaid. opposite any tt·act upon which 
it \vas a liE-n. Any sale for the whole or any part of such 
d elinrptent tax 11ot so entered shall be invalid.'' 

Under the foreg-oing sec•tion it has heen held that, unless the 
delincptrnt tax is hronght forward earh yeat·, the tax ceases to 
ben l ien; otltrndse the lien remains in force until paid. The same 
rule applies to speeial assl:'s.c;ments. 

Pa:rton 'l'. Ro.<~.~ . fl!) Iowa G61 ; 
FitzgCI'ala 1•. City of Siou.r City, 1~3 Iowa 3!)(}; 
JJollcran 1'. Tor11ni11(}Sl'11, 178 I owa 13f18. 

As to fh<' lirn nj!ainst the owner's real estate for clelinquent 
personal taxC's our statute pt'OYides: 

"The tt'Ntl'lll'C'r shall, after Oetohrr first. and hl:'fore D<'CE'm
b<'r thirt~·-nrst . of earh year, entl'r in a hook to hr krpt in his 
offirP as n part of the r erords thereof, to he known as the 
delini'(UC'nt p£>t·sonal tax l ist, all delinquent personal taxe~ 
of any pr<'r<'ding year.'' 

Section 1389-n, suppl<'ment to the code. 1913. 

"Snrh rnh·y of tax on delinquent p ersonal tax list shall 
,:!ive the names of d £>1inqucnts alphabetieally nrran,:rr•l. with 
amounts of tnx nnd for what yE'at· or years. and where prop
erty Wits loentE'd wh<'n assessccl.'' 

Section 1380-b, supplemE'nt to the rode. 

"PPrsonal tax entered on delinflnent personal tax list. as 
pro\"ld<'d in s<>rtions 1 and 2 of this act. slutll ronstitute 
a lien on any real ~>state om1Prl or aefJuirecl hy any such 
delinQuent. nnd so remain until the same has been paid or 
legally eoneellrd. and taxes llot so enter~d for each year shall 
cease to be a lien." 
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Section 138!>-c, supplement to the code, 1Dl3. 

Under the statutory provisions just quoted it has been held that, 
after the tax has once been entered in the delinquent pet·sonal tax 
list, it remau1s a lien on the realty of the person against whom 
assessed until paid or legally concellcd ev!.'u though the delinquent 
tax is not brought fon>ard each year. 

Watkins v. C01tch, 142 Iowa lG-l, 168. 

It will be seen therefore that unless the delinquent taxes on real 
estate and special assessments are brought forward each year they 
cease to be a lien, otherwise they remain in force until the tax is 
paid or the l ien legally cancelled. Dut as to delinquent personal 
taxes the lien attaches when the tax is entered in tbe delinquent 
personal tax list, and to preser"e the lien it is not necessary for 
the treasurer to bring it forwat·d each year. 

W. R. C. KENDRICK, Jlssistant .Attorney General. 

WHF!N TAXES LI F!l'\ ON P ERSONAL PROPERTY 

Taxes levied upon personal property do not coustitute a lien upon such 
property unless especially made so by statute. The provisions of section 
HOO supplement 1913, as amended, declaring that taxes "upon stocks of 
goods or merchandise. etc., does not make taxes due [rom a publishing 
firm a lien against Its presses and printing equipment since such property 
cannot be classed as "goods or merchandise." 

H on. Frank S. Sbaw, 
Auditor of State. 

Dear Sir: 

Juue 10, 1919. 

'Ve have your letter of June 5th in which you state: 

"I desire your opinion on the following question: In case 
of the failure of a publishing firm, and they are about to be 
sold out at a sheriff's sale, is the delinque!1t tax a.ga~nst such 
firm a lien npou their stock and property to t'ase l t ts sold ~t 
sheriff's sale y In other words, should the treasurer file h1s 
claim against this stock, and should it be paid out of the fi rst 
proceeds of the sale 1" 

In answering your inquiry, we desire to direct your attention 
to that part of section 1400 of the supplement, 1913, _as amended 
by rhapter 337, acts of the 37th General Assembly, winch reads as 

follows: 

• • Taxes upon real estate shall be a lien thereon against all 
p ersons except the state. Taxes due from any person u pon 
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pnsoual Jli'Ojll'l'l)" sllall IJl' a lit•u upon auy and all t'<'ltl t•stah· 
ownt·d by sltl·h pt•t·sot• o1· to \\'hid• Ill' may <l!'quirc tilll•. As 
a)!ainst a ptlt'l·ltast•t·, su•·lt l il'IIS shall attal'lt to l'(~U I c:-.tatr 011 

and <tfter tht• thirty -tirst tla~· of Det·emlwt· in t•aclt ycat·. 'l'ttx<>s 
llpoll slol'ks of )!llods ot· llll'L'l'ltandist', lixturrs and fut·uiturc in 
ltolc•Js, l'OU I Ilill~ ltOthi'S, IJillianl halls, nJOYill)! pil'tUI'C sltows 
atul tlu·atet·s :-.hall he a l i<.•n tlu•t·con aml shall •·ontinue a 
l it•n 1 hrr<'Oil wlt r n sold in hulk, and may be t·ollt•dctl from the 
owner, Jllll't· ltasl't' o1· Ycndee. and suc:b owner, ]llll'chascr or 
wlldt•e of any of snt·lt )!Oods, mt·r<·IHmdisl', fun1itnrc Ol' fixtu1-es 
s lutll h<• pt•rsollall~· liahle for all taxes thereon . Jn all eases 
wlH•rc IHtildin)!-. an• assrsst·d as prrsonal p t·opet·t.y !Itt• l<tXl'S 
shall hr and rPntain a li t•n on said hnilding-s from tlte date 11l' 
I<'YY unti l paid. '' 

'J' It is st·l'! inn is I hP (Ill ly ouc to he fountl wh ic·h lltlll\l'S th<• tuxrs 
<lu1• from all owllt't' ol' personal propert,,· a l il'll upon su icl Jli'IIJl l'l'ty. 
Yon will Jtote that th is lien dors not attach to all prn:otwl prop. 
e tty, but only to "stotks of gomls ur lltt•n·hatt(lis(•, fix llll'('S and 
furnitut•t• i11 hotels, t·omnilt)! lt"nst·s, hilliard balls, mnvi11~ pil'l11rc 
shows and theaters. • • • ·' 

'fhe eusc whic:h you mcntinn in your letter has rl'feretltC to a 
publishing firm. \Vc do 1111t think of a puhlislting firm as ouc 
ha\'ing n stol'k o( g-oo<ls or HH'I'c·handisP, Jlo1· do we tIt ink thnt 
tltel'C is a ny pro\'ision in the fun•gui11g SL'\'1 ion whi1'11 Wolllcl sll(lJHll't 
the claim that a lien <•x ists ag'aiust tlt r pn•ss1•s atttl t'tpliptH!'Ill of a 
publishing fi t•m. 

l11 the c·as(' of Jaffray tl· ('o. r• .. t ml1 rsou. rf al. liU Iowa 71K, 
om· supreme l'()lll't hcltl 1111de•· a fnrmer stat11tt', that taxrs k\'il'd 
upon personal proped~- is not a lien npo11 slll·lt pmperty Hnll•ss 
made so by Yi t·tuc uf an aflinnatiH• statute. 'l'ltc last panl~t·aph 
of the opiJliutt gh·rs a \'Cl'Y t:IC'at· s1atPJUcnt. ol' til <• n•a-.oat why 
taxes lc\'ied upon JH'I'SOIIal (li'Operty sltonld Hot lal' c·onsi<lt•t·c·<l us 
n lic11 11 pou the samC'. It is ns f'o llm,·s: 

'' It will or ohst' I'YCtl that no spN·ifi<· lit•ll is (•n•atcd by the 
law abo\'<' ciktl , excepting upon r eal proJH'rty. '!'he h tXPS 
upoll rea l property, and a ny taXl'S upon personal propcl'l.y 
of the ow llCl'S of 1·eal property, are madl' a lil'll upon th e n·a l 
J11'0pcr'ty nWliNl by such pct·~on . Bttt no lirn is proYirlPd fur 
as against prrsonal prope1·ty. Sedio11 8G7 and 8G!J pru\'idc fur 
distnlin illl!' the JH'opcrty of thr delinquent taxparer. 'fhc1·c 
is no authority tht•rein for tlistt·ainiHg- thr J1L'npct·ty of a put·· 
chaser of prrsoual pt·orw1·ty upon whidt a tax lws l•ecn lc\'i<'<l. 
Appellant claims I hat a lien upo11 personal prnpl'l'ty is (·t·t'all'<l 
by sect ion 8G5. The latter par·t or that Sf'dioll is n tlil'l'diun 
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to the tr<'asmrr to c•ollrl'l tht> clPlinqut'nt htxrs by a sale of 
any property upon whith thr taxrs nr C' leYiecl, or any otber 
personal or real propt't'l." helon!!illl! to thr person ag'aiJtst 
whom the taxt's arr as~e~.>sPrl. This lan~IIHf!C do<>s not rreate 
a lien upon pC'~onal prop('rt~·. It is a merr rcqui1·erucnt that 
thP trrasmrr shall distrain thr p roprt1)7 upon whirh the tax 
was le\'ied, if O\Ylle<i h~· thr taxpnyrr, or hf' shall distrain any 
other property O\\ll('(l hy him. 1f it hnd bern the intention 
of thr lc:rislnturP to erratc n l ien upon personal propcrt~· for 
taxes l<',·ied t her·<>on, and thus 1'111 ha r·rn!';.<: its sale and del i\'ery, 
so that no 11erson ronld saf<'l~· pnrc·ha.<:r the same withont 
till Pxaminntion of thr tax hooks to tiSf·rt·tain if the same is 
t11xed, thr htnj!na!:!r rmplO;\'Nl wonlcl lrave no douht. of the 
intrnt.. We rlo not. ferl PallNl npon to hold that snrh was t he 
intr.'lltion. ancl thus sf' t·ioush· intrr frrr with the busines.<: intrr·
rsts of the c'onnlry , wlti(•h rrqnires thnt the tt·ansfer of 
prrsonnl JWOJWI't? shall not he nttcmlccl with any such 
rest ra ints." 

Tn thP ('tiS(' of lf011'(11'(1 rnuuly 11. 8frof1r cr. 71 Town fiR~. our 
~'I J H'rn•<' ronrt held that whrt·r thrt't' was no lien upon personal 
proprrt~· for taxrs lf'Yic<l tlwrron , that thrrr was no claim wltirh 
thr c·nnnf.\' ('Ould make for tnxcs that woulcl take pr·iority ovet· 
ot hrr 1 iC'ns. 

Tn the statemrnt of ."0111' proposition. W<' takr it thnt the sale 
tn h<' ma1l,. In· thr shrriff is fot· thr pmpoSC' of sat isfying' a l ien. 
~inc<' no lirt; existc: on arl·onnt of lhr t.axf's lf'YiNl a::ntinst this 
Jl<'rsnn:ll prnpr'dy. it is <·lrar that lhf' lrf'aSlll'<'t' has no rlaim 
whic·h hr (·;m n<:scrt a!!ninst thr pt·oprt·t~· that wonlrl takf' p riority 
owt· !hill liiHl t·•· whi<·h thr shrl'iO' is ac·tin!!. Thr trt>mmrrr m ij!ht 
-;f'izr lliHIPI' a rli .. frrs.<: wa!'l'nnt any snm remaining' in thf' hand's 

1,f tltr ~hrrifl' aftrr thr satisfadion of the clcht for which he holds 

I'Xf't·ntion. 

Tt ~hn11l<l alsn hP t·em<'mhel'Nl th at the 0\\'ners of the personal 
p1·oprrty are not r r licvNl fmm liahilit_v fo t· the tAx levy aga~n~t 
thr JWl'sOnlll JHOJH'l't~· t'\'('n t hon~h it may ho sold nt a shenff s 
sale to sat isfv th e claim~ of (•rNlitors. 

- B . • ]. P•J\\'EH~, A ssistant Atlonlf'U Ocncml. 

M'< ' t<:P1' I ~(i J>.\\'.\1E~T <W T 1\X•:s UNDI<: I t PROT .. :RT 

Th(•rc is no pro\'ision in the Juw declaring as Illegal the acceptance 
· nf taxes hy tht• county treas ure r when the sam e Is paid u nder protest. 
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) farcb 29, 1919. 

Mr. II. K. Lnl'k\\1)0(1, ('ounly i\llr,rn~y. 

Cedar Rapid-. !own. 

Dear Sir: 

We ha\'C your lellrr of :>farl'h 27th enclosing .a co~munieatio~ 
yon rN·eiH-d from ~·our Nmnt y trra,urer, nnd 111 wbtch be asks 
your opinion \111011 the follnwinl! mnller: 

"~nme 11£ tht• hank' in C~dar l~npitl• daim they h~,·e b~n 
n<-e>•NI rrmnt'<oti,ly hn thrir Ntpitnl stn<·k in eonneehon •nth 
the lihrrly bmuh thai they hold, and they wanted me to 
nerept thr mou~y and tltry wnul<l pay the same nnd~r pr:tes~. 
1 want to in'luiN' from you whether I could do t hts lc.,aUy, 
and if 1 did n•~·rrt thr mnney nndrr prolr-t whether or not 
T would he prr-.onnll~· liable in the matter!" 

It i' the opinion or this Mtlnrtment that there is notbin~ in t he 
lsw whieh det•lnrr< the ncceptnnce or taxes paid under protest to 

he ille11nl. 
B. ,J. Powr.n.~, As.•isltut l Altornry General. 

('OUNT\' 'I'Rf·li\Ht ' IIEII l.IAIII ,t : FOil ('OSTS WRF.RR RE.\T, 
• ;;;T;\'I't l I'.IC IIOX I•lOI'Rt ,\ ' f;OI.U POH T.\ X.~S 

\\lhon reul CKlnlo II' erron(\OUII!IY •old tor taxes the cou nty treasurer ts 

liable tor tbc co1t1 Inciden t to the snlo. 

F ebruary 6, 1919. 

1\Jr. H. K. T,o•kwooll , C'oun ty Attorn~y. 

C'ctlnr Rnpith, Town. 

Denr Sir: 
Your letter of the :11 ~1 ult. n.Jdre"'letl to Atlorne~· General 

Ho\'nt•r. hus !wen rrft•rrrd to me for reply. 

Yon enrlo<r n rnpy of n letter "rittcn by yon to your e_onnty 
trerulltrer rel&ti,·e to the errcmron~ sale of real c,tate belongmg to 
C. D. Wbiteontb on nrronnt of non·J'a)·ment of taxr«. 

Under t he faet~ <tatNl in ~·our letter to your eonnty treasurer. 
we are of the opinion thnt hi, oft1•·e ~bonld <rtnntl the e.'tpense of 
the mi•tnke. If the tal(!"! on C. H. \'\hiteomb 's real estate were 
in fact paid the ~ole wa' ,·oid r~nrdi""S o f !tow tlte reeeipt read. 
Tbe mi•take was that of his dCiluty. for whose acb the treasurer 
is ~ponsible. 

W. R. C. K.-~oRtCK, Aui~t.411l AI(QrwttY General. 

1 
315 

DOAHO OF llt~\'l t:W IS I<I'E('I,\1 . t ' ll .\ltT£11 ClTIF:S 

lo aperlal tbartu <'ltte• Lbt elly council h:ta ~ole jurisdiction to a.ct aa 
a bOard or rt\•tev.•, and tbe to~·nsblp trunee.~ haYe no jurisdiction. 

lion. f'. ~- tiha"· 
.\ utlitor of State. 

Dear Sir: 

.llltnliolt, Jfr. J. 1-'. 1\'a/1: 

.\pril 1;;, l !ll !l. 

ln your fn""r or the l:!lh in~t. you rcqut'St an opinion upon 
the folio" ing ctu~tion: 

"T~e city. of Dubnqne. is IIX!ated in Julian to\mship, but 
the ct ty hunts dO<!, no~ mclude the em ire township anti it 
is aiM> 11 SJI<.'<'inl <·hnrter t·ity. :\'ow, the que.ti<>n i•: "houltl 
the e11y eounct l n~t n~ n IOL·nl bonrd of rc,·i~w for e<tu<Lliziug 
the nKJ-CblolliCnt of propt•rty in the l'ily limits of Dubu<tuc. aud 
shou ld t he to"n'hitl tr1"tccs net M •neb board for the terri· 
toty oul'>idc the city JimitJ!, or muy the town,hit> tnL~tees act 
1111 the board or n•,·icw iJI equalizing nil property within the 
tow:nship, incluJing the city of Dubuque, for tnxatiou for 
genct·nl purposcsf" 

I dc8irc to call your nttcntion to sootion 1370 of the code of 1897, 
the portion of which t'elnlin!{ to this matter rends as follows: 

'"fhe town,hi t• tt·ustcc~ •hall ~onRiit utc lhc local board of 
t•e,•icw {or lite lfJtC>~.<Ioi/} or ll1 r 7>0rlion 1/ttrcof nol included 
wiiMn lllty rily or 1011'11, und the rity nr town council Rhall 
con•titntl' such hoanl r,,.. ~ow·h eity or town. • • • " 

Thill section wM amended by th e 3-Ith General L\sscmbly as 
follows: 

" • • • l'ro\'ided , howe\'er, that in townships having a 
population or twenty thou~;~~nd or more, and situated entirely 
within the limih of 11 <·ity under ~fl('t'ial charter, and in ci ties 
hn"iug n population or tweuty thou,..nd or more, iuclttding 
cities under StX'Cinl dtnrter, thr board or review may begin 
the pcrformatw~ of th e dutic.. herein defined on and a[ter 
the first day of ~lsreh each year." 

The abo"e ~tion now appears as a part of section 13i0, supple
ment to the code, 1913. I d!"'ire also to call your attention to 
seetion 1004, supplement to the eodc, 1913, "hieh makes applicable 
to special charter cities a number of seetions regarding the as&ell8· 

ment and lery of taxCR, including section 1370. 
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.:\otwi th~taudiug tltt: 't ah:WC'II1~ UIJ J • l·arju~ iu 

Sluff' t'. Finyr,·, .tt• I IJWa :!:•. ooul 

J\ i ltS'.'J r. ~''U'f(fii!J1 ( j:; l ~.o\\' ll :,?:11 . 

thi uk tltt,·t·<· is 110 •i lli''liuu bu1 wlull 1he prc.\'isivn ~ ~ ~r s'-•dlcJU 
J:l7U, as nm<.·IHlt·d , uow mak•· it tlw dut.'' of l lu.• t ity t•f11111\'il to 
ad ns a hum·d <•f n•\'i(•w '•II tt"':-ol' ..... llu'nls uuu_l .._. upon p rnpt•a·r,,· 

withi 11 the limits of till' • P('•· ial .-lntrlt- t· e ity. 
J•'. ('. 1),\\'ln:-.!UX, , l. ... ,.;staul .~llftJi'lll!) Ot ,,ral. 

SCHOOl , 1'110 PF:II1'\' 1",\~~0T HE S()J, I) •ro 1'.1\' IJI", I!iQl'J.:i'i'r 
'l 't\ X I<:S OH S Pt-A' I.\ IJ t\SSESS~tE~'I'S 

The property or a t;Choul districl cannot. be soJcl tor tuxes or SJ»Ccial 
nltses•unenLs. Th e countr treasurer i s n ot. llrtblc ou his bond for paying 
over money, tlCJlO~Itcd with him In ft school condemnullon case, wlthouL 
tleducllng tuxes not then due. 

lion . l,'ra uk S. ::ihaw, 

Aml ilOI' of Stote. 

Dear Sir : 

M:u·,.J, :!0, J!JI:l. 

We ha1·c your letter or >Iareh l:t, l !Jl!!, in which you n.'k t he 
opin ion o[ thi • uc• Jw•·tmcnt on the following : 

" In 1916 th e dist t·ict. of )l>o-on ('ity condemned properly 
fot· o;chool Plll'Jl{}'cs. On Au!,!ust I:J, 1!116, the s.:hool d is1t·i•·t 
dCJ'l>'it<:d t he HlllUIIn\ fuund due th e OWnC t' with lhC <·OIInty 
t I'CUFiUI'<'I'. 'l'hc t·umlly trl·nsun·r puld the total amount allowctt 
by the COlHJCmltutioll jury, lo t he Ol'iglnnl OWllCI'S o£ the 
lnnd, without deducting the !ollow in~ taxc' due, nncl a lien 
on the Jnnd when same was cond emned uy the di,tt·iet, the 
last half of ]!)15 tax, and $1·12.:1;) ~pccinl as.-;c,i<nJcnts levied iu 
1!!15. '!'he p ropr.·ty was sold in JO IG fol' the lust half o£ 
1Dl5 tax. 

"!\ow, the question is, is the tnx sale Cot· 1915 lax legal, 
and can t he coun ty t reasu re r now sell the propcrt~· for this 
specinl tux, o•· is the old trcnsun•r liable on his hone! for this 
tax on account of pnyiug all the purchase \ll'icc to th e ownr•· 
o( the lam! without deducting the I>~ X!'' 

The tax Sll lc fot· the 1915 tax made after the School distt·ict 
acqu ired t he pt·operty uy .. oudcmnatiou has n o validit.-·, nor ean 
the propct·ty now be sold for the special tax. 

Jndcptlldcnt School District o{ Oakland t •. Ilewilt, 10i'i 
Iowa 666; 

Ecltcards lltlll ll'<•lsh v. J a$JJCI' County, 117 Iowa 365. 
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I t l• • tu•l lwli~·'• ' lllul lilt· t'UIIH I.' 1t'4•:hlll't•r j , li:.lde t •ll IIi"' l111111l 

fur l i lt_' f>lllllt't' It) dt•t(IWl l h t• )!•'IH't'a l I U\ nr 1h~· !o>lh.'t•ial "'"''~~lll\'ltl 

fl'11111 ,,, •• fnml dt•J u .... ih•t l ,,; ,,,h im. :"\o ... r;lllll111'.' anl hm·ity j, vi \t' ll 
I h t• 1 n•asun•r 111 l:tkt• :-.u.·h ad iuu. lh1tl lilt' ~t·n~·ra l lax ht•t•u d au,• 
al th r t i11ll' lltf' fund WH-: ln l)h• h:lltt(, nl' 1111' lrt'U:O:I II't' l' tlnuht lt · "-~ 

11w t r(•a-:urt•r t'(•tt ld. II IHh'l' O:N·I ion l ·HW uf 11u• t·udc-, haw• lt•\' it•d 
npu11 tlw l'nnd J,y .ti ... lrth~-..:. But till' lu~l lu1lt' of lil t· 1 ~11:-) rux wa~ 
uul thlt' at tlw l illlt' t lw 11· .. ~a:-.IU't''l' pni~ l nnt l hf• funct, nud 1h t• l't' 

wa~ 1111 ani hu1·it.r ~i \'1'11 him tt• lwltl it fu1· IHXt':, t h"-·•·c•aftt!l' to 
at·t·nu•. ~n fu r H I\ t lwc taxi~ t'Wh·(•nwd, I :un of 1 1 u~ upiuion thai. 
tht• ln·;a-:u l 'l'l' has tlnnc• llCIIhiug whit·h WOll lcl l'l'C'SHc lhthilily on 
!t is p>tr'l. 

~\ ..; 111 lilt~ !-olpt•t•ial ;.t~-.:,\:.....:mtn l . I (('(') thut t llat is .. , lllat1N· or 

l" 'i\':.tt• t·HHli'H\'(·1~.\" llt ... tW<'<'II the •·rrl ifit·a1 <' hold< I' nutl tht• ~t·hool 
rlis11'it·1 ant i ~·mmly t n._·:l~tll'f'r, t·illh'('l'l l itt~ wltit h lhJ opi niun !ooohoultl 
lw ~in•u hy lhi"' d "-·JM1'1tn('uL l~'rc 1 11t wh•Hil n tc •·t ifh-u tc holclr1· may 
<·ollt·t·t I h<' ~'>Pl'(·iul ll\St• .. stu\-'111 aud in whnt nnm rH~a· he should prO· 
t't"'t•d , ] <•Xfll'<'~s Uh hpiuiou. 

1<'. <'. D.\\' lllt:iON. Assi.~lant Altornry Oru('rol. 



OPINIONS RELATING TO INHERITANCE 
TAXATION 

,\ \\'11>0\\' :'\01' ,\ :'\ II E I H OF HEH HE< 'K\ SEJ) Hl"SBAl\'D 

A willow is not an heir of her deceuscd buslland so that she may 
inherit prol)C'rty devised tu the "heirs" ur her husband in case such 
tl«:'ceal;ed hushaud leaYes anr chiltlren suniving him: hence a ny funds 
paid to the witlow hy an exec:utor under l'liCh a will is without sanction 
in law antl the state cannot impose a tax on such unlawf ul and un
authorized distribution. 

November 7, 1919. 
llo11. E. ll. Hoyt, 

'ft·cusm·ct· of Stuh'. 
Dear Sir : 

\Vc haYe your l'<'t{l tPst for an opinion oE the r ight of tbe state 
to collect an inbcritalll'c tax tttH.ler the followi ng stale of fact s: 

''Robert L. Alcxandct· dietl in t he year 190:3, leaving a 
will disposi11g. of bis cnt ire estate. The thinl provision of the 
will is as follows: ·All the residue and rGmai11der of my 
personal estat e 1 g in· a11d bequeath in the munnet· as follows: 
0J1e-thirtl to the ht'in; of Illy Stlll, vVi lliam H. Alexander, 
deceased.' 

'''r ite exec·utor of the estate of Robc1't I 1. Alcxamler has 
given to the suniving spouse of William il. Alexallllce ont
third of the estate bequeathed to the heirs of said Will iam H. 
Alexander and the remainiug two-thinls to the children of 
said William H. Alexander. Is the state of Iowa entitled to 
an inheritance tax on the bequest paid to the widow of Wil
liam H. Alexander 1 '' 

In answering your inqnir·y we des ire to call yonr especial 
attention to the fact tl1at the p rovisions of th is will bequeathed 
''one-third to the he-irs of my son, \Villiam il. Alexander, 
deceased." Our court bas recently held that a surviving ''•idow is 
not an heir· of her deceased husband. 

Blackman ct al. v. Wadworlh, 65 Iowa 80; 
Phmir;s v. Car1Jenfer, 7!:1 I owa GOO; 
Kuhn t' . 1{1thn, e5 Iowa 44!l. 

In the cai e of Brcun t•. llfalhicson, 139 Iowa 409, 413, it is 
said: 

"In this state t he widow, so far as her dower· interest is 
concerncd-thnt is, taking as a widow mtly, lhrre bein:,r dit·cct 
descendants of d eceased-is 11ot an heir. ' ' 

I 
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'l'he part whil'h 11 widow t akes in the pt·opcrty her husband 
dies seized of in this state is not b~· virtu{' of lH•irship, but. goes 
to hct· as a matl<>r· of eontt·act and of right given to her unde1• the 
proYisions of sPd ion 3:366 of t h<> <'Od<'. ~h<:' <·anttot a<' fjllir<' sueh 
interest through inherit<mce. 

It will ther·eforc he obsPl'YCU that the distribution of part of the 
estate of Robert h Alexaudcr· to the surYiv ittg widow of the son 
of \ Yill iam H. Alexander· is without sanction in law. The executor 
had ahsolut<:'ly n o anthot·ity to make such cli.<;tr·ihution. The 
J1l'Ofll'l'ty thus distributed hclong-s to the hrirs of William Alexan
der. and his Sllt'\'iYittg wid~w is cJttitled to no intct·cst whatsoeYcr 
ill this hrq nest. 

~tlt'h be in).! the l'H"<', we do not l'onsidcr that the slah• of [ow a 
has a r·i:.dtt to irupos<> an inltnitant'c tax upon the sum unlawfully 
distriuuted to suc•h widow. 

B. ,J. Pow~:us. il.<>.~i.~fo11l Afforncy Ocnt·rul . 

COM1'El\'R,\ T10N OF COU:'\TY ATTOR:'>EY I N I.SH ERIT AJ'IICE 
T 1\ X 1\f:\TTERS 

A county attorney who makes an unsuccessful attempt to collect an 
Inheri tance tax from an estate Is not entitled to any compensation there
for. The only time when such attorney is entitled to extra compensation 
is when hi s efforts a re successful and a tax has actually been paid Into 
tbe state treasury. 

Hon. E. II. H oyt, 
'l'rNlSUt'Cl' of State: 

Dear Sir: 

Nov(•mbet· 17, l !)l!l. 

\Vc hRvc yom letter of !\m·emlJer 8th 111 whit.'h you state tn 
part as follows: 

"A ntm1hC'r of cases haYe come to th e attention of this 
d<>pm·tmrnt in which the county attomey was uit•et'll'<l by the 
department to appem· fo r thr t.reasun:r· of state and pros<>
t·lttr ot· advise. as the case mi:,rht he, and in th(•se t·ontested 
t·ast's tltr c·ourt lwld athersely to the llc•partment and llO tax 
wus t·nlledt.'tl. 'fh c conHty atlol'lley had rf'ndcrecl all the 
srrvi1·r in repn·scttlin~ the t t·eetsnr·rt· of "tate that was neees
s:ll·,·. an1l ln·t\'C asked fm· ;mel insistetl upott som<' <·nmpcwm
tio;t for tlteir· S<'t '\'it•('!';, Thr <lt'partmcnt has always held 
nHder the sed ion above rcfened to that l' l'f) nisit.iou t·nttlrl n ot 
issue for any amount in compensation. 
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"\\'c• cksire tlral you frt l'llislt this d r partmt'nt with \HiUt'll 
oprnton alh·ising- if tlwrr is llll,\" sel·tion undC'r which these 
c·nun t ~· at 1 ot'rH·~·s t·n 11 lw c·om pC'nsa ted for t lte SC'n· iees rC'ndered 
iII Slit' It (•HS('S. ' ' 

l n ans,n•r·ing yout' i11quiry \\'t ' dPsi n• to tlir·cC't. you t· attl'nlion 
to S<'l'l ion H~ 1 -a:~:!. su pph' BH'II t 1ft 1:\ wh it·h pt'OYill C's a!-; follows: 

" ft shall hr thC' clnty or thl' ('ll llll\,\' nttomey of eaeh rounty, 
wlu•11 di r·c•c·tNl hy t lrf' tr·c•asurrr of statf'. to J)C't·fonn surh IC'gal 
scrYic·('s as shall ht• llC'C'l'Ssar~· in the enfnt'(·('IIICllt of sa id tax, 
hnt st11·h attoni<'Y shall ha\'f' no authm·ity to r·ec·eipt fo r· or· 
t'l't•(•i \'C' <Ill\' of stwh tax. H t• shall <Hh·isl' nn<l assist the clerk 
ancl appr·;;isc·rs in the disc·ltai')!r of lh<'it· c1ntics in eollateral 
inhcriLuwr tax mattrr·s, ancl sN' t ha t t ltr tiotiec·~ rC'quirecl by 
law a r c• pt·n]W rl,\· rrracl<' and rl'lut·rwtl. T n C'ac·h f'state wlwre 
tit<' c·onnty nttot'lll',\. has JH'rfonrwd sndt lt>g-al s('rYit·es, he shall 
I'C't•f'i\'C' n c·omJWIJsat ion as follows, Yiz.: On the first one 
hu11clrrd dollar·s ( :j;100.()0) n r· f r·;wtinll tlrC'rf'of nf tax paid, ten 
pC'r ec-•nt: nn !h<' l'XI't'ss 01' o11 r IHtll clr<'cl ($100.00) to fi ve hun
dn•cl !lollaJ·s ($ri00.00 ) fi\'1• per c·c'nt; 011 tiH• l"Xt·(•ss of fivr 
lnntclr<•<l d nllar·s (*fiOO.OO ) to o r1 r thonsand dollars ( l\;1.000.00) 
fhl'('r JWI' <·rrtl : on all sums i11 rxc·t•ss of <lllP thousand dollars 
($1.000.00 ) onc pl'r <'f'ttf. but not to cxt·r<'t1 onc hunclrNl aml 
fifty dollars ($150.00 ) ft·on t "" ·'· Oil!' C'stntc•. PrcH'iclecl. how
f'\'l'l'. 1lrat. cxc·<'pt in c·IJs('s nf' liti::ation n•qniring- tht• tilinl! 
of a prtition m· IIIIS\\'!'1' in c·on r t, th<' fl"c in :111~· l'nse shall 110t 
rxt·eel1 thr snm of fift,\· <loll<ll's ($:>0.0() ) . 11"hnz lhr lrrn.~llrr1· 
of .<:lrti r lw.~ is.~ued hi.~ r rc•f>ipf for tl1r irt.r i11 nn rslalr , ·in 
u·h1'rh fh f' r·nHJI!!f oflorneJJ luts brnr din •drd to rr11dr r l r gal 
.'lrl'l·ir·rs, anrl lws pt' I'{OI'IIIN{ sur·b Sf'l'l'it· r~. fhr frr•rt.'lll''f'l' of 
slult• sholl rrriify flu• oiii•U/1111 du r ·rll" sut·h srl'l'irrs In lhr: 
r111dilor of .~toll', who shulf iss1rr his ll'li/ 'ranl on lh r lrr'rlsltrrr 
of .~lttlr in [firm· of flu .~oit! f'flllllly oflorllf'IJ for 1/r r S/1111 du r. 
lf tlr f' r ontrh· attvrn r\· is :Jttonii'\' fnr lht• PX t•t·n1 ot', mlmin
islnttnr· nt· nilt er lWrS~II in !c'rPsiPcl in 11! 1' f•sfatr • tlrr tn•ctsnrf't' 
of sfntr may l' mploy annfhl'l' :lllornc·.'· tot'e JH'C'SC'llt th r stair." 

Fmm ct rra<ling of tlw forr.!!oin::r sC'I'tion it will he nlJsC' n·ed 
t11at thr fc'r to whielt a c•n11nt.'· :rtl'nn1r~· is en titiNl i11 inlrrritfiJWC' 
tax rnal'tc' t-s is hased upon a eHiain J H't·c·rnta~e of thl" amount of 
tax c·oll l"decl. That part whic·h \\'l' havr nlllll'r·lin ecl c ·lrarl~' ind i
l'Uf<'s that it was the• intcntion of tl11• ](•i.! islafll r<• that !lt l' c·ounty 
attor n<',\' shou ld hC' paicl fnr his Sl"l'\' it· t's in I hP l'n fqn·c•m c·nt of f lw 
tax only whPn tlrr tax Irati ht>l'll p:rill fo 1111• tr·c•asurr•J' nl' state•. 'l'hl' 
statute• c·on1c'lliplotlc•s that tl rt' frc·as ll l'l' l' ol' s1af !' ,..Jrall h:l\'1' issllrtl 
Ir is J'Pc·c•i pt for lhP tax ltc>t'or·,• ti11• trc·;rs tll'cor· col' s1i!ll' t·ertili t's to 1111' 
a 11 tlifm· of slate the amount to wlrit·h :·att·lt t·•lllllly :r! tot'llt',\' IS 

entitled. 
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\\'e also des ire to d irect your atteution to chapter ~:3~. ads of 
the 38th Genet·al Assembly, which fixes the compensation and 
duties of county attorueys. It provides that county attorneys 
shall receive an annual sa lary whiel1 d eprnds UJl<•ll t he population 
of their respectiYe count ies and that the salar·y shall he paid in 
tweh·e equal installments on the fi t·st day of ench calendar month 
of each year, out of the gene.ral fund of the totmty, and 

" in addition to the salary aboYe provided, Ill' ~-;hall re1·eiv(' 
the fees as now allowed to attorneys for suits upon written 
instl·uments whcre judg-mrnt is obtaiJ1ed. for nll fines eolleeted 
whe1·e he appeat·s for the state, hut not otherwise, nnd s1•hool 
fnnd mortg-ages foreclosed, and hi:; necrssary and al'fnn\ 
cxpenses incurrrd in atte1td ing upon his official duties at a 
place othN' than his resideuee and the county seat, whil!h shall 
hr audite<l and allowed by the hoat·d of supen·isors of the 
l'OUIIty. • • • 

"It shall b<• th<• duty of th e county at ton u•r tn fnr11ish free 
of t• ha1·g-e le~al ad vit·e to all sf'honl boards a ru\ I ownsh ips 
offiecrs. '' 

Aftc•r reading- the fon•:,roing-. W<' do not think tl-tat nnyo111' wonl1l 
(·ar·r to hold that. a c·nuntv attot'llP\' wottlll hC' C'n t itlNl to c·ompell· 
sation othC'r than that tlxl"d hv ~tatute whrt'C' hc failrr\ in his 
attempt to imposc a fine upon ~ drfendant for a Yiolatinn of tl-;"e 
la"·s of this state. Bcfon' he is eutitled to a pC't'cPntag'e of a 
iinC', it· is tiet:l'SsHry that he enl\P1· t it.. Until ~11eh '·ollection is 
mach'. hf' is not C>ntitlrd to at1.\'thing- othrr than his salnry. In 
this (·oniiC't1ioll wc c·all ,\'Oilt' attc•ntin11 In sC'l'l ion 1:2Hft of the I'Ocle, 
wh il'lt pi'OYirh•s : 

"'l'hr sa laric·s of a ll nfliN•r·s a ll thorizt•d in this end<' shall lte 
paid i11 <•qual lllflllt llly i11stallnwn1'~ at thC' <•tH.l 1~f: t•ach mont h. 
arul shall be in fu ll (:ouq1C'nsa t ion for a ll ~r t'\'tc· rs, c•.rr,·pl 1/.'1 

olh erzci.~c c.r prc:o;sly prot•idcrl." 

Thr o11h· tim<' the statute• pt'oYicles that H t•nnllty attor·nr~· shall 

1·c•c·t>i\'C' ('(;lllpensation in addition to his salary for lool<i11:,r aft<• J' 
inh <' l'itanl'e tax matter·s is wh en a tax is eolkl'ted. 'l'iH•r·e is l'X prf•ss 
pt·o,·ision in thC' statnte to that efft•d. 'J' Ir en' is 110 Jll'o\·ision in 
tlr<• st:t11ltt' ant hc11· i:t.ing- t hC' paymc•nt of Hit~· sum to sw·lt l'OUtll,,· 
at·ton wy ill add it ion tn his !'111<11',\' wl rl'll his pffo rts tlo not t'(•sult in 

t lw inrpositio11 ol' :r tux . 

It is tlten·l'or·e thl' opillioll or this dt'JHII'IIII\'111 that ilt'fnl'l' till' 
I I I 't t t'1l\· t th lllttlilCJI' of t r·t•:rsnrer of tIre state ws au run y o ('t'l' • o t' 
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state the '-11 111 to whidt a l'tlllltly attMll<'Y mfl~· be entitled fot· 
sen·iN•s rC'ncll't'NI in c•ntlll!'l'tinn with th<' inher itanc·e tax , that it 
is necC"ssm·_,. that tlo!' C'fforls of thP tOtlllt~· attnme~· to enforre the 
c·c,JI<>l'tion of a tax hC' sut·t•f•S.<;ful and that the tax in fa<'f be 
fi rst paid to thC" trrasut'<'l' of stat!' IJI'fot·r C'ertificatc is made to 
the state auditor. 

B. ,J. PowER:::, A.~sislan t A /torn cy G e ncral. 

t\TTOH~F.\' FF.F. I~ I~HF.JHT.-\XCF. T .-\X ~1 .-\TTF.RS 

Where the Inheritance tax Is paid under protest and thereafter the 
r lftht to rollect Is lltlKalcd. the county attorney is entitled to the fee ni
Jowed In •·cn~es of litigation."' It is Immaterial whether lbe litigation pre
cedes or follows the payment of the tax; the fact or litigation enti tles the 
county attorney to the larger fee. 

ll ou. B: Il. 11 (1,\'f, 

'l'n•asu n• r of ~t all• . 

Dea1· Sit·: 

1\[a t'e h :!1 , 1 !ll !l. 

\Ve hnvr yolll' lct fr t· nC ::\fan·h 18th i n whieh yon state: 

"Uncl••t· ~><'l'ficlll H 1 -n3~ . in whirh tlH' d uties and compen
llatinns of Colltlt~· attnntC"ys r mplo.Hcl in t·ol iC"t"tion of tollateral 
iu h<'t·itatH·c tnx Il l'!' dcfiuNl. ~·on will ltotc that in cstimat in::{ 
thr t·ompC'lt~ation for •·oun t~· altomc~·s the enmtwnsntion may, 
in t·llscs wh C" t·e there is lit i~ation, he gt·anted to the rxtcnt 
of $150.00. 

" Tu au cstatr now upon our ret'orcls, in whil'!t the tax has 
h('cn pa id in thC" snm of $1-l-.107.01. and whi1·h was pnid 
unclt•t· pt·otc~-ot. pctitinn heitt!! filetl at the same time th at the 
tax was paid, ).airl liti~ation hring- handl<'<l later h~· the t•nuut_,. 
atlnt'tll',\', and in wlti<·h the rstntc was SUC'('C:<sfnl. will tht> 
<"<lllllty llttornry in this (•asr he paid thl' laJ·!!et• fcc as J)l'O

vid(•cl h~· sef"t ion rcfet·t·Nl to a hove~" 

Rt'd ion H R1-a:l2 notecl in the fi1·st para~n1ph of ~-om l eiter 
n•mb ill pal'f as follows: 

" lt shall br l hC" cl nty of thc t ·otmt~- altorne,\' of <'a<·h •·nmtty, 
whC"H tlirc•l·INl hy thl' 1 rt•asttrr t· <>f stn tr. ' to perform snc·h 
ll'g"lll St'l'\' i(•!'s !li' Shall IJC" Jl('(•('SSlH'\' in t il<• (•nfot'('('llll'llt Of l'<litl 
l'nx. hut snt·h nttn t' llf'Y s hall ha,·~ no Hn!ltOl'ity 1o n••·cipt for 
Ol' t·c·crivc an.v of stH·h tax. lfl' shall advi:o.t.• antl assist th C" 
!'lrt·l• an1l appt·nisrrs in th<' di"t· har~e of thf'il' (lnt iPs ill l'nllnt -
1'1'111 iuht>ritattrc tax nmlt C" t'·:, nncl sf'l• that t-It·· 11nl ir·ps rPqnirrrl 
hy luw arC" ]H'Ope t·ly mnde antlrrtut·tw<l. l n <·nr·h r<>tatc whrrr 
thr rounty atlol'tl ry has Jl l't'ftll'l ll<'<l sueh l··~al Sl·n·i•·es, he shall 
r rt·ri,·r n <·ompcll!'Ution as follows, Yiz.: On the fi rst un(' hun
dred ($100.00) or fral'f iou thrrrof of tax paid, ten prr <·en !; 
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ou t he exces.'! of one hundred clullnrs ($100.00) to fh·e hun
dred dollars ($500.00 ) five per cent; on the excess of five 
h wtd r·ed dollars ($300.00) to one thousand dollars ($1,000.00 ) 
three per ceut; ou all tillD1S in excess of one thousaud dollars 
($1,000.00) one per ceut, but not to exceed oue hnndt·ed aud 
fifty dollars ($1:>0.00) from any one estate. Pro t•idecl, how
aer, that e.rccpt i?l cases of litigation t·cqttiring the filing of a 
petitiou or mzswer in court, the fcc in any case shall no! 
cxceecl th e sum of fifty dollars ($50.00) . When the treas
ur\!r of state has issued his receipt for the tax in an estate, 
in whith the county attom ey has been directed to render 
legal scn·.ices, and has pel'formed such servil'es, the treasurer 
of sta te shall certify the amount due for such sen·ices to the 
a uditor of sta te, who shall issue his warrant on the treasmer 
of state in favo r of the said county attorney for the sum 
d ue. • • •" 

This section provides that a cow1ty attomey shall recei\'e a fee 
Hot. to exceed $50.00 in all tascs except those in which there is 
liti~ation; in e\'<'nt of li t igation he is enti t led to a fee not to 
C'XC:C'Cd $150.00. 

In the c·nsc you mention the litigation diLl not precede the pay
m<>nt of the tax but was sui.Jsequcnt thereto, the tax having been 
paid under protest. Jf, in the course of the litigat ion followint; 
the p nyment of the tax, it was nercssary for the ~o~mty att~n~ey 
to prepare and fi le either a pctitiot.l or an answer, 1t IS the ~pm1on 
of t his department that he is cntttlcd to the fee .a~lo":ed m c~se 
of litigation. 'l'he fee to be allowed in cases of llttgahon apphcs 
to those where the lit igation follows the payment of the tax as 
well as those w!Jcre the litig-ation p rcl'rdcs its paymen t. In other 
words, it is iuunaterial whcthct· the litigation is prceeden~ or sub
seq uent to the payment of .the tax. 'l' hc ~act of there havmg been 
litirration in connettion w1th the <·ollectJOn and payment of the 
tax"" is sufficient to bring it within the pro\-ision of the law for 
additional compensation . 

B. J . P owER!';, Assistant Attorney Ge11eral. 

REQt'F:ST TO RED CROSS St1RJ ECT TO I~HERITANCE TAX 

A bequest to the American National Red Cross Is subject to the Im
position or the I owa collateral Inheritance tax s ince such corporation is 
a "'body cor porate nn(l politic in tl\e District or Columbia" and not a 
charitable corporation organize(] under the s tatutes ot this state. 

H on. E. H . H oyt, 
'l'L'casurer of St.ntc. 

Dcat· Sir: 

July 28, 1920. 

Yve haYe yom request for an opinion upon the following prop -

osition : 
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'· Is JII'IIIH'I't~· pa:-.sin:r 1111di'J' t Itt• wi ll col' ;t dt••·<•deut to the 
.\mt•ri•·att :\at io tta l H1·d l ' n 1:-s :-;.,,·it•(,\' suhjed to th~ iubet·· 
itan•·c· lax of this stalt· as assrssrtl undt•J· sf'l'li•ms 1-l81 -H an d 
14H1-a1 of tit•• snppll'illt 'llf, J!JI:l:" 

l11 aJtS\I'!'J'ing ~· otlt' inqnit·~· \\'(' first tlPsit'l' to <lin•tt attention 
to tltc stat11s of tltf• Amrril·<tn :\ational Hetl ('ross Socirty. 'I'his 
rtl';.!llltilmtion as it 11ow stands is a eorpo•·ntion ineorpot·ateu undt>r 
a11 ad nf CongTt•ss passrd Jan nary G, J!JOG, and was <·rcat.ed "a 
lwdy c•o J') HII'att' mtd polit it· in thr Distri1·t of Uolnmhia" h_v sec-
1inn 7li!J7, If.:-:. f·ompilf'd litatntrs, l!Jlti. Jt. tlt••·i,·cs its t•OI'IHJrate 
l'nuwltisr >;o(C')y front the• ad of ( 'ong-n'Rs above mrutinnc<l. It is 
not ll part. oft Itt• g"tJ\'('J'IIlltrnl "'·rn though it ltas I'<'PNtt edly ;.!l'anft'd 

uid to g'O\'C'l'IIIIH'Ill. Plllcrprisl'li. It ta ltnot ht• saitl to he a part of 
1111' I'Ptlt•ral;.!oVt'1'1lll lent. Jts stutns is that Jllll'l'l.r of a eorporation, 
and \\'l' lta\'t' tiH•rt•forl' h11t (Ill!' qi\Pstion lt•ft. to eonsidt>l', ancl this 
is. wht'lh1•r a gift to it lllaclt• lty a <lt•t·Ptlt'llt. who was a l'Psid(•nt of 
tIt is stalt• is sll l•.it•t·t to tl11• i111position of an inheritallt'l' tax. In 
vit·w 111' tllf' pmvisiotts of st·l'lion 1-HH-a l, supple111cnt, 1H1!1, an1l 
or liH· d!••·ision of t Itt• S\l))l'('llll' l'll\11'1 allli OIIIlt•('d in 1 hl' t·asc of In 'l'f' 

n· il/ of .1f11.r flf'l f'/'.Wil, 17:! :\. \\'. :!()lj, Wt' HI'(' t.'Oll:-il l'ai necl to hohl 
t ltat a LH'qllrst to th r Anwrit•UJJ National Ht•t l C1·os.s is subject to 
the imposition of a tax , is not hl'in~ n domesti~: cot·poration Ol'gan
izrd for 1·lwrita1Jh• pmposes. 

n .. T. POWERS, As.si.~tant Alt&rncy General. 

BI<:Ql' EST TO CIT IZ .. ~N OF ~ORW.'\ V 

The treaty of li83 entered into by the United States and Norway and 
Sweden is effective as to Norway in so far as It r elates to matters of 
Inheritance. The treaty, however. ha~; no application where a citizen ot 
the United Slates disposes or his property at his d eath to subjects of 
Norway residing ther·e and in such cases a tax or 20 % s hould be exacted. 

Hon. E. II. H oyt, 
'l'•·N.1surrr of State. 

Dem· Sir: 

We have yout· lt'ltct· in which you statr: 

Septemhct· !.J, 1!)19. 

"1 tlesir·c the npin ion of the attomey general's office as 
to th e t·at <' of t"OIIatrJ·;tl inht:>t·itancc tax to he exe~ctcd f •·om 
the estate of La ur·a Olson. 

" The pCI'tinrnt faets ar·e as follows : LaUl·a Olson, a resi
dent of Polk rounty, Iowa, died intestate Ma.'· ii. ]!l1~. UpCJn 
May 18, 1918, the administrator duly qualified and took 
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)JOSS('SSiOJI Of the 3SSt'fS ttf I he C'Stll tl', IJg'g'l'Cgating ('01\siJernlJI_v 
mo•·e than one thousand tlollat·s, the C'ntire estatt' being situated 
in Iowa. Tl_1e Pstatt> is to be cli,·iord NJUally 'nnong fomteen 
t·olla teral hell'S, tr11 of whom a1·c al ien nou-J't>sidrnlli living in 
Norway. 'l'he pat·tics arc ull ni<'eC's a:nd neph L'Ws. 'fhr 
decedent was a native of Norway, but thC' infonnat.ion as to. 
wheth er ot· not she evet· a<:quired Amrriean <·itizenship is uot 
obtainable." 

In rcsportse to yonr rrquest, pe1·mit nR to state that t.he right 
of a ::;nhjeet of Nlli'Way to inherit propPt·ty locatrd in the Unitrd 
States is govel'llccl by adi<: lc G of the tr·eaty of 1783, eniCI'e<l into 
l1y the United States with No•·way and Swt•dPII. 011 ,July ~4, 1 8~7, 
another tl'eaty was concluded Lctween the U11itctl States with 
Norway and Bwctlcn, and in that treaty article 17 spccilically 
p1·ovided that artielc li of the t1·eaty of 17::lil, dcnliug with inhrl'· 
itant·c, was t·cvi,·ed and made applicaLie to all the I'Onntric•s nuclct· 
tl re dominion of the tontracting parties. 

The t reaty <:onduded July 4, 1S27, is still in force and cffcd 
between this govl:'l'llllH'IIt and Norway, with the exceptions of 
;nt.it·lcs 1:3 mHl 1-1, whil·h wel'c terminated .July 1, l!.llG, In act!ot·d
au cc with the provis ions of what is known as the seaman's act.. 

J,ater on the uniou between Norway and Sweden was dissolved, 
but the treaty thus entered into joiutly with Norway and Sweden 
was <:onsidcreu hy Norway as still binding upon that govemment 
in so fa•· as it related to the affai•·s of Norway. The Nonvegian 
ehargc d 'alfai rcs au int er·im notified the secretary of state to that 
cft'cet I.Jy tommuJtication dated December 7, 1905. 

Article G of the t1·eaty of 1783 has been passed on in a numLet· 
of l'ases, but the only ease pertaining to your inqui•·y is to be 
fomH.l i11 2-!5 U.S. 176. In this case (Du.u.s v. Brown, trcas~trc,· of 
stale u{ Jou:a) the supreme court of the Unit~d States held that 
th<· fon•••nin,. at·ticle had no refe1·cnce whatsoever to a case when 

e o .. 

a I' i 1 izC'Jt of the United Btatcs disposes of his propel'ty to cltJzcml 
ol' Norway. 'l'he court heltl that the t1·eaty had npplil'ation solely 
to l·as<'s where snh,jeets of Norway residing iJt the Un it l'd StateS( 
disposr of thrir property to ~ubjccts of Nor\\'ay, and to easrs ~vhe•·e 
e it izcns of the United Statrs ow11 in~ prope rty in Norway tltspose 
o[ thci1· property to eitizrns of the Unit ed States. 'l'his is in 
conformity to the rule announced in Frederickson v . ]_;oni.~ia7ta , ~3 
lio\1'. 445. 
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You wil l t iH·n·fun · tii J.,t• t' \'c Llwt. it is impossibltl to tell you the 
rate of tax In IK' t·xar·ted from the estate of Laura Olson until it 
is a ... c·c· rta i nt•c l " hl'I IH·r s ite was a s ubject of :\orway ot· whether 
shC' wao.; a Pit izl'll of t he l'n itcd S tates. If she was a subject of 
:\or\nty, t hc·n Y"" c·an11ol cxa.·t a greater tax tha u would be exacted 
in t·ase the JH'Cotll•r ty pa),st•d from a citi7.en of the United States to 
other t·it izt•ns of the t'nit N.l S tal<'s, but if you find it to be that 
),he is a c· itizcn of thl' l'nitcd Stat es, then you m~>y lawfully exact 
a tax of :!0 Jl<' l' t't'nl fco t' the reason that the treaty between tlte 
1Jnitt•cl Stul!•s and .:\orway docs not control the disposition of 
JH'opc t·t.v hy u citizl"'n of this e:ountry to suhje<"ts of Norway. 

n. ,J. P oWERS, Assis/(Wi Attorney General. 

POW EH Ofo' !\PPOI NTlll EXT 

Wh en a leKlntor til ed clur· ing the time an unconstitutional inheritance 
tax law cx!:;;tcd untl by the te rms of his will a IHe estate was given to a 
dc~;lgrwtetl l)(•t·son with rPmaincler to Ller "children or descendants living 
at the time or hf' r cil:ccasc" the remainder estate Is not transferred to 
&uch children or descendants until the death of the life tenant. There
rare If a valid law exl!;lcd at the time of such event the transfer of the 
remainder estato should them be ta xe:d. Further, it Is the exercise of a 
powct· of appointment that effects u transrer of property and not the 
instrument creating the power. 

ll uu . E. II . ll uyt, 
'l' reas11rer of Htalc. 

D eur Sit·: 

_\pri l J.t, Hll !>. 

We ha\'C ."Olll' ll'fter or Apt·il 1st in which J OU state: 

''\Vr s uhmit you herewith copy of the will in estate of 
\'er·non l'll<'lps, aud dt'sit·e an opinion from your depn t·tment 
us to whether bequests under this will of real estate located 
in tbc stat e of Iowa arc liable for the collateral inheritance 
tax, a nd 11s t o the question whether the t itle to t h is r eal estate 
n •st ed at tlt r t ime of dea th in any of said heirs ?" 

'rhe will to wh ic·h you rrfet· in your letter in part provides: 

" I giYe utHl b<'queath to my 11i eec Celia Pellett of Flint, 
1\lichignn, 1 he 111'1' , rents and profits of my farm, sitnate in 
the ('OIIllty c1f ('hil'knsnw in the state of Io,Ya, and containing 
about onr humlt·ctl and fifty art·es of land-fur and durin~ the 
ltatut·ul lifr of lt(•t·, the said Crlia Pellctt-\\ith rem ainder to 
her ellildt·c·n ot· drst·etHlan1~ l i\'ing at the time of her decease 
in fee simple. I hcrch~· nuthor·iz<' aucl C'mpower lwr, my said 
n iece, Celia Pellett, to dcYise any or all of said lands in ChiC'k-
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asaw county. I owa, by her last will and testament or prop~r 
instrum('nt in writ in~ to take cffel't and con\·ry said \amls m 
the event that sh(', sa id Celia Pellett. die and lt>a\'e no i!Suc her 
sunh·ing. '' 

It f urther appears f rom the information you . ba,·c furnished 
us that Vemon Phelps d ied on the 26th day of .July, 1 .. 96. 

The original collateral inheritance law of this state became 
effecti\'e July 4, 1 96, but this law was dcdarcd uneonstitutional 
by the supr;me court for the reason that tht'r e was no provis.ion 
in the law for notifying thosr interestrd in t he l'Stnte of appra1se· 

ment proceedings. 

Ferry v. Campbell, 110 Iowa 2!'10; 81 N. W . 604. 

However, before this case wa~ dC'rided by the ~upremc eourl the 
27th Gen<'ral Assembly enacted a provision for n otice and remo\'r cl 
the objection t.o the unconstitutionality of the act. 'fhc art of 
the 27th GNH'ra1 Assembl,v became cffe<·tivl' by publi<'ation 011 the 
8th da~· of Apr il , 1898. It will thus be notl'd that the ~estnt~t· 
died durin~ the time in whirlt we had a n unconstitutional mh£>rtt
an ce tax law. Onr supreme c·ourt. has said that in Pase the estate 
vt>sted in thr h<'ir!-: dur·in,:r tltr tinw the 1tnconstitutiona\ statute 
purported to bl' a part of our law. that the same passed ex<'m pt 

from th e imposition of our tax. 

Harriett t ' . Potter, J15 I owa 648; 
Montgomery t•. Gilbertson. 134 Town 2!)1. 

Thereforl', if th<' intert'sts in the one llllnclrrd anrl fifty acre 
f a rm mentioned in the proYision of thc will aho\'e set forth. YeSt('cl 
at the time of the d N1th of Vernon Phelps in the chi.ldren or 
descendants of Delia P ellrlt. the state of Town can not unpose a. 
tax; if no in t erest YestN1 in said child t·en or clrsecm~ant.s a t the 
time of the drath of Vrmon Phelps, thrn the !'state tli \tahlc for 

the tax. A vested t·cm<dn<lct· hns hrl' ll dcfinrcl as f ollows : 

"A yrsted remaincl ct· nt tlw t·om mon law ~s one wltet·c· llt 1'!'1' 
i~ som e person in NlRt'. Jwown and as,•rrtat.nrd, wl~~ lt~ wtll 
or dc('d c·t·rntitll! the estatr is to tulw .nnd <' ll.JOY tl tr s,tmc '.tpn.n 
the C'xpiration of t hr existing ,rnl'ltcn1nr e<.:.tatr, a.r~ tl "hose 
ri~tht to such l'f'ntnindcr 110 contm:!<'II<'Y enu tldcnt. 

Fult on 1'. Fulfo11, 179 Iowa !H8, 9G2. 

The plain terms of this will disclosr that t ~t e cl1 il cl~ru ~~~ 

d d t f C_..l'ta Pellett wl'rr t o possrss 110 111tet·<'st 111 thts 
escen au s o ~· · 1 

estate except in ease they surYi,•ed Celia P ellett. I n case th Py <lt< 
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not sun·in• hf'J', thr11 ~hr wa..; ~i \'1' 11 thP ri~ht to c•(Jil\'<'.'" thr JH<'lll
isPs hy ' ' last wil I mul trstament or JH'opt'r ius t nmwnt in \\Tit in:,! 
to takt' ('fl't•t·l 1111d t·tll l\'ey sH i<l la111ls in e\·{'nt that thr sa id <'rlia 
J>piJ pft dir·d IPa,·iu:,! IH> is!.uC' ht•r ~111'\' i \'ill~... Tn oth<' t' wonls, 
( 'plia I'PIIPtt po:-.sPs:-;rd a lifl' (•slatr in thC' pr't'llli~Ps mr nt ionrcl . 
Ullcl t hf' rf'nlililldt•r· WHs to d t•St'f'IHl to her (' lt ildrr·11 or dt•-.;t·erHlants 
irr C'\'C'rrl said t·hild n•rr ot· dt•sc·t' rHlauts surYi,·e her. Olhl' rwisr . shC' 
was g-i\'l'n tltf' JIOWI't' of appoinlmPnt with authnr·ity to trarrsfet· 
the prop('J'fy to whomsoc•\'1'1' she tlE'sirNl. \Vhilr a tntrrsf<'r liHHl r in 
pu rsllan('(' of sut'lr a power drr·in' s its oril!in f r·om thr tl'stato r. 
~· rt l lt<'rf' is i11 fad tw tJ·ansft•r of proprrty until tht• JH\\\'l'r is 
PXf'n·isNI IJ,v I Ire proper person. ll is thC' ex<•J'(·isl' c,f I ht• JHIWet· 
t hnt <'f1'c•t·ts 11 tnwsfrr·. 

It is c•l .,frr' frn111 lh<' trr ·n1s of thi s will tltat 110 tl'llltsfr J' \\'lis to 

t11IH• pff.-d. Hlll il tl11• d.-ath nf <'t>lia P t• llrtt, rx<;CJH irr C'\'Plll all IJPI' 
l'h ildr·l'll OJ' d rst·<' lldllllfs <li t·d dur i u ~ lwr l il't>linw. Xo infprest wns 
to pass to hr•r· dc•SI'l'll(lants 11111 il lt<•r rh•a th. and sillt't' 011 1' tax is 
upon tht· tl'allsft•l' of t.hr Pl'O)lf'l't~·. thl' tax was ll!Jl clt~t• 1111lil 
t hut <:>\'C'n t. 

In th is t·ast• tlu•J't• was a t' llll till!!l' lll',\' whic·ll llli !!l ll clt•f••at '"'·' ' 
inf Prt•s t the <·hildn•n 111· tl rs•·rnclmlls of ('('Jia P l'll t• tt m i~J 1 t lut\'1' 
in the ('-.tn tP of \ ·t·t·non l'l u•lps. llallt t>ly, thr poss illilih· t ha t th<·,· 
rni~ht d ic• hPfol'(' ('l'lia P r llr tt. 'l'his l'Ontin~etw~· i~ thr t h in~ 
whic·h Jll't'\'C' IIf-.; tl11• c•stafc• from \'t•stin!! in til<' t·hildrrn n1· ll!'sc·c•ncl · 
an ts nf <'<•lia l't•llt•lt at 1111' t inu• of tlw <l1•a th of Y.-rnoll P hl'lps . 
S111'11 d tildJ't'll ;u·quil't•d a \'l'sl <·d itd l•n•sf. fixed ancl c·c•rta in ••uh· 
Ill l'\'('llf fh t•y Slll'\' i\'1• ( \•lia J\•IJ l•ft . . 

\Vit honf u t1t• 111pli11~ to xet forth IIH· nwn,,· autlwritic•-; llJIIlll 

this JH'OJHlsifioll, whi<•h \\'Oi tl tl Sl'l'\'e 110 USI.'fnJ JlUI'JlUS(' at this flllll', 

WI' dl'sit•(• to stu lt• t hat it is the opinion of this dC'padnwnt that thr 
n•m:tinrlr1· rs t 1~1<· p~·rwidC'tl for in the \rill of \ -Cl'IHlll l'lll'lps 1s 
snh,)C'!'t to fhl' lllht•l'tlant:P tux of this state•. 

B .. J. JIOWEHS, A ssisl1111f Atlornry 0 1' /lt r 111. 

HI•:QI ' J.;s•r •ro \\'IUO\\' WIT II 1'0\\'Eit OF .\ PI'Of:-\T:\1 E:-.1'1' HI' B,J 1-:(''J' 
TO 1'.\X 

Wh~·n a lcHlator J;:fVl'S to h i~ willow power to pay su ch 511111 :-~ ru hi ll 
sishr as lhc wlf(' tl ('l'llts i11 ht•r tli ~c retlon ca11 he con,·e 11 iently Jlaitl 111 
l:'llt' b s is te r. t he tlllllls thus traus fl'l'n •ll u11dcr the llOWl'r arc suhj t·c·t 1., 
t he lnhl'ritnncc tnx ot this s tale. 

OI'IN I O~S HELATI~(: TO l:'lllmRI1'ANC'~~ TAXATION 4\l!l 

.\ Jll'i l :Ill. 1 !II !l . 
li on. E. I I. ll nyl , 

Tn·a~lll'l'l' ,,r Stat<·. 

l n response to your \'erbal I'N{Uest. fo r an opinion u pon the right 
of the slate to insi"t upon the payment of un inhe1·iU!nce tax from 
the estate of Alonzo C. Parker, permit us to state that we arc of 
the opi11ion that the tl'unsfcr of part of the assets of said C'statc> 
to M1·s. \\' illium H . .Atkin~u11 is tnxau lt• und<'r ou r law. 

'l' he \\'i II ll r A I on Zll ('. Jllll•kt.•l' lll'll\" ided iII JlH rt ItS follows; 
• "1 ! l ~\'isc amllwqueuth to Ill)' hl•lo\'t•·d wifC', .l\lury H. l'arker , 

all the• r<·st. an<l t•r•si dtll' of lii,Y JII'IIIH'I't.j·, of whah•\'l' l' kind a11tl 
11aln n•, real aud JH'I'soual, Hll<l wll t•rt•\'l'l' ~i tuatcd; suhjt•l'!, 
llowt'\'l' l', to I he fot lowi11g- cuudit io11s : I [ the! im·mnc l'nnu lilY 
estate is 111urc tlw11 Sllf'llcient to IH-t'll and n111inta iu IllY said 
wi ft• iu t:t llllforlalt lc aud suitahlc HIHIIIH'I', ~m·h us ht>t' JJ<•e<ls 
a111l liPI't'ssi I ies tl••tuaud, a 11d i E Llw eond ition u l' t he t•st 11 t<•, 
in \' it•\\' of s iH'h ll l't'tl~, wiJ J \\'ttl'rUllt Slll'h l'X!WII<litu re, she 
shall pay t o my sist<'t', Mt·s. Willin111 H . .Atkiusou, of J ack
sou\'iltc, 'l'Pxus, ~111·h SIIIIIS of 111011<',\' from t ime to tune as her· 
lle<'tls and immt•diatt' nt•c·t•ssili<'s r{'aSoJllthly (iemand; it is my. 
d<·~ire . IHJ\\'1'\'1.'1', that 111y ~aid wi f't• do twt so pay whr11 to do 
so will plat·P ht•r i11 liuarll'ial d istl'l'ss o1· t•tnhal'l'as.sment; t'OII

d il iont•d, furl ht• r·, that 111 the c\'l'lll that Ill,\' said wife shall 
a~aiu 111<11'1',\' , lht'll i11 that C\'t•nt she shall pay to my said sislt' l', 
t'ro111 my l'~tatc J'l.' lllaiuiug- at said ti111e, the smn uf lin! thou· 
saud (:j;.",,OOU.OO) dollar~, if said :-.istcr· he lheu liYin:;; t he 
JHII'pos(' o[ I his t·uudit io11 hriug to pnH'idt• I'm· my sister in tiH• 
c\·c•ut of sm·h mal'l'ia:tc• and possible l'Onsequcntlo:o;s of interest. 
and all'cl' l ion for my saitl sistrr on the part. of my said wift• 
and cuusC'qiH•nt witlldnrwal of supput'l unde1· the first condi· 
1 iun ltC' t·ein sc•t i'm·th ; :llHl Ill,\' s.tid wife, u pon 1H:N•ptnnt:e of 
wy ht'lflll'st hl•rei 11 s('! fo1·t 11 , assllllll's the ob ligation to pay my 
sui d sislt'l' saitl s 11111 of li n:• thousu11tl ( :f!i,llOtl.tlll ) dollars on 
the l'ollditious a fn J·psaid , ancl sa id stuns fro1u time In time on 
t h<• c· tf111 lil ions afo r<'S<Iid, 1111tl l ht•l't'hy lll'rpwath to my said 
:-;isll'l' sa id sum of fi\'C' t llonsand (*!i)OOO.OO) dollars on the 
eo11tl ition. aml 1'0111 illgt'JH',V of t'C l1181'1'iage as ufon•said. '' 

Jt f\11·thC'r apprars tlwt on Dcecmhcr 2, l!H R, the said Mt·s. 
Willimn 11. .\tkinson t' nteJ·cd into an agreement with Mar~: lt 
Parker. indi\'idnally and as cxrcutrix of the estate of Alonzo C. 
Parker "·hereb\' thC' said l\lurr H.. Parker, in the capacity afore
said. tt:lllt~l't' rn•;l and t·oln·ryed. to th e said :\Irs. V\ill iam II. Atk in.
son a url h uslta ntl l'Prta in l'<'al pt·opPrly of an a~rC'Nl \'a ht<' o£ 
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$:!,:iOU.OO and thP furth l' l" MIIU of :t;:!,;jOO.OO in c:asb in full settle
lllPIIt of all tla i111s ugaiu~ltlu~ e:-.t atc o[ A lonzo C. Parker and Mary 
H. l'a rk1·r hy , i rlth: of t ht:' provisions of the will of t he said 

.\l uuz•J t'. l'w·kt•r. 

Ju l1rit•f, tltl! will of .\lultzo l'. Pa1·kcr gave to his wife, Mary 
H. l'urkt•r, a power of appuiutuwul; in other words, gave to her 
t he ri;,!hl to set apart n·rtain bcuefjts to ~Irs. William H. Atkin
son at hl'r d isc.:n•tiou. .\l a1·y H. Parker, as executrix of t he estate 
,,r Aloum ( ·. l'urkl-1·, has exen: iscd that power of appointmen t 
giwn to ht•r IJy ,·irtth! uf till' will of Alouzo l'. P arker, and she has, 
in JHII"Sllallt·c o[ the authori ty thus gra nted, actually transferred 
and <·ouw.rcd to ~L·rs. \\'illiam 11. Atkinson p 1·op erty of the agreed 

value of :j;:),UOO.OO. 

l t is tlw opiniou ol' t ltis depart111c11t that the provisiOH!! of sec
tiou 1·1bl-a, SlllJ Pil'lllcll t, J:JI:j, which provides in part as follows, 
is sul1i•·icutly broatl to authorize the imposition of a tax iu th is 
t·asP. The statult• reads: 

'• 'l'hc c:;lalc·:; of all clcccascd pcrson11, whether they be inhab
itants o[ this state or uot, and whether such estate consists 
or real, Pl'I'~OIIUl 0 1' mixed property, tangible 01' intangible, 
aml a ny interest in, or iucome from auy sud.1 estate 01· prop
t'l'lj' , whid1 propcl'ly is, at the death of the decedent owner , 
within this slate ol' is subjcc.:t to, or thereaftct·, for the pur
pose of distribution, is uronght within this state aud becomes 
subject to t he jurisdiction of the cou rts of this state, or the 
property o( nny dt•tcdent, dvmicilcd within this state at the 
time of the llcuth of such decedent, even though the p roperty 
of such d C'e<'dcnt so domic:iled was situated outside of the 
~;tate, except rcul estate located outside of tbe state passing in 
fl'C from tlw tlec:cdrnt owner, u·hich shall pas.~ by will or by 
lit e statute.~ of iuhcriliiiiCC of this or any other state 01' countty, 
or by clec<l, urant, sale, yift, or transfer made in contempla
tion or the dwth of the donor, or macle or intended to take 
t jfcd i11 posscssio11 or enjoyment ajlcr the dea th of t.h e grantor 
or clun or, lu IIII!J person, or for any u.~e ·in trust or otherwise, 
ot het· thun to ot· fo1· the usc of persons, or uses exempt by 
t.h is ntt shu II be subject to a t ax of five ( 5) per centum; 
• • • II 

F urthet'lliOI'C', r.;<>ction 14 t -a-!4, supplt'ment, 1913, expressly p ro
vides for the appntiscm<>ut of such estates and d efinitely fixes the 
t ime when the tax becomes due; that is, upon the aetual t r ansfer. 
The statut e in part pl·o,·ides: 
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"Estates in cxprctam·y whit:h are contin:.rent or defea~ible 
and in which p roceedings for the determination of the lax 
have not been t aken or where the taxation thereof has been 
held in abeyance, shall be apprai.~cd at their full. rwdimini~llrrl 
t'alue 1vhen the persons entitled tharto shall romr i11lo the 
beneficial enjoyment 01· posse.~sion th ereof. without diminntiou 
for or on account of any ,·aluat inn thC'r<'loforc made o£ the 
particular estates for purpnSC'S of taxation. upon whi<'h snid 
estates in expectanry may han• het'n limitt'd. 'l\hrn an 
estate, devise, or legary C'an ht' dinsterl h~· the act or omis
sion of the lC'::ratee or dC'vir.;rc, it shall br taxed us if thet·c 
were no possibilit~· of such di\'cstin~. • • • " 

A case somewhat of thr sam(' ::reneral nature came bt•forc t he 
court of appeals of the state of New York and it was there held 
that upon the transfer of p roperty under n powet· of nTJpoint· 
ment, such as existed in the estate of Alom~o C. Parket·, that tltr 
inheritance tax of New York should ht' imposed . 1 n that c•nsC' 
the trustees ment ion ed in the will of the dccl'dent were ~i,·C'n 
discretion as to wlto'tn th ey should transfer tht' property of tht' 
deceden t and also as to the amount to be thus J?iven t o sueh bt'ne· 
:ficiaries . T he court, afte1· n thorou::rh considrration, lteld that the 
exerrise of the powt'r efft'rtNl a t ransf0r of the property and that 
such a t ranr.;f cr authorir.ed the imposition of thl' tax. 

Tn t·r Btrwarf. Hl N.Y. ~74: 30 N'. R 1R4. 

It is thereforr thr opinion of this rlrpnrtmt>nt that the transfPr 
of t.he property to Mrs. William IT. Atkinson in pursuanPC' of tlH• 
ter ms of the will of Alo11zo C'. Parkrr is suh.i r•'t to tht' inhcritnnrl' 

tax of this state. 
B. ,J. P owr.Rs, .A . ..-.~i.~trmf Attor-ney Genrml. 

WHR~ Sl~f RECRIVED FOR WllO~Om~ Dfo..~Tif Rl'll.JECT TO TAX 

A sum received by an administrator In selllement or a claim ror dam· 
ages for the wrongful Injury and death or a dececlent Is subject to an 
Inheritance tax upon transfer to collateral heirs. 

Hon. E. H. H oyt, 
•rrcasnrer of State. 

Dear Sir: 

April 16, 19t!l. 

We lla,·e vour letter of A1wil lOth in which you state': 

"We. wish to submit to you copy of compromise srttlem~nt 
made hY F. W. Curti~, aJministrntor of the estate of ~c~lwwk 
Terrell; deceast>cl, with the Chicago & Northwestl'rn Hallrnacl 
Company. 
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"This party was injnrrcl while in the sen-ice of this rail
road rompa11~·. d~·ing- a fpw clays nftcr injnr~·. At the date 
of hif; df'ath his rstatr ronsistC'rl of ahont $100.00. His only 
relatiws apprar to haw• hPf'll hrotliPt·s anrl sistet·s. AC'ti011 
was tahn a.!!ainst tlH• railt·oad for clamnges, whi(•h was f;ettled 
as ~·on sr>c by eotnprumisc>. this ('(llliJWomise .,c·ttlemf'nt increns
in:.r tlw as.<;rts of the estat<> $2,200.00. and thrse assets passinf! 
to f'ollatc>ral heit·s. 

"TJndrt· tltr> C'irrlllnstatlN's is the amount. of nssets of this 
e>statf' lit~hl<> fnr t·nlla1t'l'<ll inh crita11er tax unclcr ont· laws ?'' 

Thr t·ompt·nmisr sctth'lllf'llt mPntionC'd in your let le1· mrrely 
clisrlos<'s tlwt n pon parm<'nt ot' th r amount mentioned was fM th P 
purpose of satisfying- "any and all r laims against said t·nilu·ay 
company on arrount of tlH' injur:v a111l clrath of ~rrlwid' Terrrll." 
and the aclminir-;t.ratOI' pc>titions thr roln·t "fot· anthorit~· to arrept 
said !lnm of money in full <'Otn pt·omisr and s(' ttlemc>nt of all f'laims, 
ilrm.-wds nll(l r·nn~<'s of adion of f'\'<'1'~' ki ncl lltHl 11atun~ Hrisin'! 
ot• l!t·owin~ out of tlw in.iut·~· atltl ch•ath of said ~Nh·it·k 'l'c' lT<'ll. 
• • *" 'l'hc> quPstintl pt·('sC'nteclnn<lrr ll1 is stn!C' of fac>ts apprars 
to he a 11('\\' one. so fllt' as it r('latcs to inhrritnnrc taxation. 

Ilowt'v<>r. we d('sire to clil'C'rt yonr nttrntion to that pa1·t of 
sertiou J4R1-n, suppkmrnt. Hl13, \\'ltic·h pro,·iclc's as follnws: 

'"fhr rslolr~ nf off rlrr·rosrrl 11rrsn11s. wlwlh<'l' sn•·h p-;htff' 
t•nnsisfs of l'c>al. nrt·sotl a l OJ' mixt'cl pront'rt.'·· htnl!ihlc> or inta n
l!ihl<'. :11111 1111\' inff'I'Pst in, ill' iuc·Oill(' from :lily Slll'h rstaf,., nr 
prnpr t·f~·. whil'h lli'OIH't't.'· is, at thr d<•ath of th<' llrt·rclPHt 
11\\'llPr. will1in this stall' or a snh.it'd to. Il l' 1hc•rc>~f1Pt'. fn1· 
thr nut·posl' of tlistt·ihntion. is hrnndtt within th is stntf' • • • 
wl1it·h passrs In· will ot· In· thr stntntc>s of inhl'ritallt'<' 
• • • to :lll\' n~rson. • • • ;,t!JPJ' than to or fo1· th r nsf' of 
Jli'I'Snlls. Ol' lisPs I'Xt'lllPt In· litis nd <.;hall hr sul1jc•d In a ta x 
of fi\'f' prt· <'f'ntmn: • • •" 

"l"ntt will note from thr fm·rl!oittl! that it is fh(• rslaiC's of clf'c•c•asPcl 
pt't'SotlS tiHtt. Ul'<' the suh.irrt of taxatioll 1tPOll pnssin~ to I'C'l'fain 
JH' r>wlls. 'l'h(• fnncls r!'l'•f'iv<>cl ft-nm thr C'hir·a~'' & Nortlnn·•strrll 
Railmacl ~omrany fot· the in.inry nnrl rlPatl1 of sa itl ~Pcl\ri•·k 
'l'c•tT('ll formrtl 11 part nf llis rstatr. Thr fad thnt the> tnnnr,· w:w. 

t'<'<'Pin'tl fmm till' J·ailmacl !'OtriJKIIl~· in paymrn1 of n c·laim fM 

in.inr,v nnd cll'ath of lhP det·r<knt. tlnt>s not taki' it nul frnn1 ihr• 
nJit'l'Hiion of' tht> lllw rt•lati\'P lo flu• atlminil'>tration of l'l'> lafl·~. Tlir• 
funtls I'<•C·<•i\'<•tl ft'Olll this solll'c·p hrc·otnt• as llllll'h a pa1·t of his ps
tal<• as if I'Pt'l' i\'!'tl from the salr of prrsonal Jll 'O]h'l'I,Y l•<·lon~in::: to 
him. 
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We fm·tber direct yom att<>ntion to the fact that section 1481-al , 
supplement, l 913, provides that the tax should not be imposed 
or collected in cet·tain instances and upon certain transfet·s of 
pr·operty. Howc,·er, you will observe that no exrm pt ion is pro
vided fot· in case the estate consists of a sum, or sums, r ercived as 
a result of the injuring and killing of the deecder1t. · 

\Ve further direct your <ttl ention to section 1-181-n-!5, supple
ment, 1913, wh i<·h, in substance, statPs that the person elaiming 
the exemption has the burden of proof , and that it is a duty 
resting upon h im to point out his r·ight. to the exemption. 

We are, t herefore, of the opinion that undet· the circumstances 
in this case, the estate of Sedwick Tert·ell is liable fot· a coll ateral 
inhel'itance tax imposed by thf' laws of this state on the tr1w"fer 
of the same to collatet·al h eirs. 

n. J. POWER~, Assislttnt Attorney Grncml . 

TAXI J';G THE T H:\:\iSFEH OF ('OHI'Ollr\TE STH('K 

Where a corporation Is Incorporated in more than one state it is to 
be r egarded as n domestic corporation or each state and each state may 
Insist on the payment or an lnheritatlce tax based upon the full value or 
the stock. This Is true even though the property or the corporation may 
he located in a number of states. 

Ilon . 1.;. H. Hoyt, 
Trrasnrer nf :)tate. 

Dear :-;ir: 

Fel.lt·11a ry 1:1, l!ll!l. 

\\·e han• your letter of rerent. daft• 111 whic·h ~·on f;tnte as fol 
lows: 

" The atlol'ltl'Y l'<•pt·esrnti ng- I Ill' rstall' of .J no. B. Munn in~, 
late of NPw York, has raisPd the qHcstion of' the rig'ht of IItts 
dPJHll'tllll'llt to take iuto c·onsidet·ation the full appraisc·d vallw 
of stod>: of an l o\\'a torpot·atinn in at'l'i\'in~ a t the basis fot· 
est imating- the eo! lateral inheritan<:c tax upon hl'qm•sts pass
in::; to tollateral heirs. 

" His c·ontrnliou is 1 hal t·it <• <'Ol'JWl'HI ion lwvitlg' hrrn inl·ot·
pot·atNl in seYet·al otltPl' st.att•s othrt· .t l1111_1 l owa, that t.his 
dc•pal'tllH'n t should pro raft• the ralul' ol l.lus stcwk ac·c·ol'dlll:,! 
to tht> st•\'Pral slal<•s in whi1·h Sil id c·olllJIHll,\' is int·r>rporalt'd. 
~aid itll·orpol'atiolr l 11'in~ t he ( 'h ic·a::o. Hew!\ . . lsht nd and Pac·ilic· 
Bailway ( 'ontpall,\', wltid1 ori; .. duall.v \\'liS tlt('Ol'JIOI'H11'd 1111dl'r 

thc: laws of ti1C :-;tall' Ol Jo\\'iJ, 
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" P INtse lllh·isc us as to the mr rits of their rights to such 
contrntio11 that may he sustai ned by our !'>tatute or court 's 
opinion." 

T11 mtsw!'rillg your inqnit·y pC'rmit us to dirrrt yo nr attention 

to tlte provisions of srdion J.t81-a38, supplement of 1913, whirh 
l'<'fJIIirC's all Town <·orporutions or!!allized for p ec•u11iary profit to 

make a rC'purt to thC' trrasnret· of !'>tnt<> of nll transf<'t's of its stork 
nt:H1e during th r pt'N'<'ding ~·ear whirh ar<' subject to the payment 

of in heritnll r<' tax. T his sertion read!'> as follows: 

"All I owa !'orporntions or·gani?.ed for peenn iary profit, shall 
on .Tul,v first of enc·h ~·ea r, h,v its prop ('r officf'rs under oath 
mnkr a fu ll 11nd <'Ol'l'rct rrport. to the t rcnsmer of state of all 
t.ra11fifC't'S of it!< stoc•k mad<' during the precerling yC'ar hy any 
person who nppf'nrs on th<' hooks of such cor por ation as the 
ownC'r of sneh st.oc·k, whrn such t ransfet• is mncle to tnk o 
l'ff<'rt nt or nftC't' drath of the owner or transferor, on d 
all tmnsfrt"R wltirll nrc maclc h.? an adm inistrato1·, executor, 
tn1~tl'r, referee, or nny prrson oth~>r than th L' own<'r or prrson 
in whosf' name tht' storks appearerl of rPeorcl on tltc books of 
stwh rm·porntion , prior to the transfC't' th('rcof. Fh1ch l'PPOl't 

shall show th<' namr of the owner of such stocks and his 
plaf'(' of rrsidrnN'. thC' namC' of the pel'Ron M whose reqnrst 
thf' stol'k '\'as t ransfl'r t·Nl. his plarr of rcsicl rnre and the 
nnthorih· hv ,·irfup of whir h he 31'tN1 in m nkin!! snrh trans
fPr. th<'·na~r of tllf'• pPrMn t o whom thP transfrr was mac'lr. 
nml t hr t·rc;inenrr of sur·h prrsons. tn~rthC't' with Slll'h othrr 
infonnntion ns thr offirl'rs rrnortin!! ma_,. IH\Yr t·rlnting t n 
rstnt<'c; of prt-sons <lP<'PilSrd wlto ma~· h;n·n hN•n ownf't's of 
stork in suc>h Pnrporntion. If it nPn<>at·s t hat anY s uPh stork 
so h·nnc;ff'rrNl is snhjprt to tax nnrlrr tltr prm·isions of thic; 
art. nnd thC' tnx has not hrf'n paicl. thr trrnc;1n·rr of stnt(' shnll 
notif~· thr rorporntion in m-itinJ? of it<~ liahilitr f nt· th<' fHt~·
mC'nt 1 hPt'f'of. nncl shnll brin!! snit n!!ainst Slll'h cn1·pnt·at ion 
as in ntltrt· rasf's hrrrin pl'Ovidrd nnless pnymPnt of fhf' tax 

lS mndr wit h in six!\• cl:tYs fmm thl' natr of !'111'11 1\0f ic•P." 
F:ertion H~1 -a:li fnrthf'r ·pl'OYirlrs ns follows: 

"Tf n forri!!n exrr11fnl'. ndministrntor. or trnstf'P slwll nssil!n 
or tt·nnsfrt· nny rnrpnnttr stor·k or ohligatim1s in t·his stntl' 
stmH~i n!! in thr nomf' of a ON'Pnl'nt, m· in fl'll <;t for a rl rPrcll'nt. 
l inhl<' to snrh tnx. thC' t nx shall hi' na icl to tl1r h'NlSlll'l't' nf 
stntr nn nr h rfo1·r fhP trnn~fPr tltt'rrof: otlwt·wisP thr POt'llOl'll· 
tion prrm itt in!! its s tor k to hr sn t rnn~fPnwl slwll hp 1 in h 11' 

to pay surh tax, infr t'l'!'>t :mel Post~. ancl it ic; tl tf' tlntv of th!' 
trNtsltt'rt· of stntr to rnforrP thC' pn~·mrnt thf't'rof." · 

'Ve ful'lhE't' clit·rl't vout· all<'ntinn to tlH' prnYio.;ions nf sr .. tiPn 
1626 of thr c•orlr. whir·h J1t'n\·idrs that. in nrdrt· to mnkr a fnll 
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antl complete tl'ansft:t· o[ the shares of stot·k in such corporation , 
it is neces~ary to I.Jnyc such stock tnms[cned upon the books of 
tlte corporation . 

.. The traus fc t· of blun·e.s i~ not \'Hlitl, except as bet ween the 
parties thereto, until rcgnlul'ly cnteretl upon tlte books of 
the company, ~>how i ng the 111:1me of the person by and to whom 
tl'ausfened, the uumhr~ ot· othct· designation of tltc share.», 
and the date of the tran:-.fcr; but stl<'h transfet· shall not 
exempt the p erson making i t from ;Illy liability of said corpo
ration ct·eateu prio r tll('rcto. J ts but•ks must. be so kept us to 
sb~w the o•:i~pnal stockholdt't·s, thcit· iutcn·sts, the umotmt 
pa1d on then· sh arl's, and ull transfers thereof; which books, 
ot· a copy 1hcrcof, so fur us the items mentioned in this section 
are concernl:!d, shall be subjc~;t to the inspection of a tty person 
dcsit·in g the sam e. • • •'' 

It will be uott•tl thnt out· l t'gisl a lut·c hus pro,·iued t hat the traus
fer of sl1ares of sto<·k to uc fully cfl'ecti\'C m ust be transferred u pon 
t he reeords o[ the corporal ion, ami pt'O\'ision has uecn madtl 
authurixiJtg the taxation o[ the tnutsf('t' of all shares oE stoek 

wltell the t r a nsfer is s uujct·t to the !)1'0\'L-;ions o[ the inheritance 
tax laws of th is fitate. 

'l'hat the son-reign creutiug a corporation may make rcgulat.ions 
pt·cscrihiug tile IIHllllter and the fonu in which t il e shares of s tock 

in s twh corvoru~ion :.hal I uc trausfctTcd is too well settled to be 
questioned. And, flllthcnuorc, it is competent for tile sovereign 
state to proYide that a corpot·atio u organized under its laws sllall 
ha\'e its situs wi thiu that state. 'l'hus in the case of Corry v. 
Mayor and Go1mcil of B(l/timorc, l!Ju U. :::>. 465, it was held t hat 
the so\·creign that creates u eoq wratiun haii the incitlental right to 
impO!-iC reasonable n•gulations t·onccrning the owne rshi p of stock 
thC' t·ein, aud it is not 1111 unt·casonulJll' l'l•gulution to 1•sta1Jlish the 

situs of stoek fnr ]llll'jliiSt'S of tuxat io11 Ill the principal office of the 
<'Orpomtion, whdhet• o\\'JH•tl by r C'sidenh Ot' IWIII'l'sidcnts, and to 
t'Ollllll' l the c·ot·poratiull to pay lil t• tax for Ute stoekholtlet·s, a nu to 
~i\'C it a r ight of l't'!'O\'('l'Y th<' r<•fot· ag:ai11st the stockholders, aud 
to !!iW sudt c:ot·pm·ntion a 1 it•n n po n th e· slcwk fo t• Slll'h tux. 

:\t page 470 thr c·oll t't said: 

''The princ:iplc uphrld h~, tltP t•ttlin:rs of this rourt to which 
"·e ha\'C t·cferrcd, conCPI'IIill~ the taxation hy the states of 
stoc:k in uutioual hunks, is tltut the S()\'t'l't'ignty whic·h ct·cates u 
L'OI'ponttion has th e iH<·id<•ttlal ri:rht to imposr l'l•asonahle 
rPgulatio11s concC'rltin~ Ut e 0\\'IIC'rship of stot·k th<'r('in, and 
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tlaat a rq:ulat i"" •·~taldi~lain;: tlw situ . .; nf ~t1wk for lh l• purpose 
,,f taxation. and c·lllu(H'IItn~ tht• t·oqwration to pay the tnx 
'"' lu•lwll' of till' slaart·holdr·r,.;, is Hot tlltn•asouahk t•t•gula t ioll . 
. \pplying tlai;; pt·iur·iplc·, it fnll•m:,.; th at ~~ n•gnlalion o~ tlu~t 
t·launwll·r. pn·st·r·iht•d lt,v a :-;lall•, 111 t'l'l'atmg a <·orporutrun rs 
not all l''>l'n:ist• of 1111' taxing )IU\\'1'1' uf the state 0\'('1' IH'I'SOI\S 
and tltinJ,!s not ~nhjt•t·l to its Jttl'isclict ion . " 

'l'hc l'lrll' antHllllltC'<l in the forc•going case has been repeatedly 
followc•d hy t ht· sii JH'elltC' CHllrt nt' the l'nitcd States, and it is 
l''lllally t·)Par, undt·r· t it<• dtwl rines of I he supreme rourt, t hut 11 

state• whil'h has ct·t·all•cl a o•or·poration has sul'lt ('Ontt·ol 0\'('1' tht' 
tnansfl't' ol' its sh11n•s of sltll'k tlwt it may adrninislt·r· Upon the 
slwt·t·s of llw dt•t·Pdc•all 111\'111'1' J,y taxing thl' right of sw:t·essio11 
t ht•r·c•l o. 

l:al:!•r 1'. Uakt·r , f,'c·c·f,·s II· f 'o., ~-!-~ 11 . S. :1!l-l, ·llll . 

'fli t• fuf'l t hal lht• l'hi t·a ~o. l{awk Is land Ulltl Pacific Huilroutl 
t'om pun,v is ith·o rpor·at t•d i11 Illinois as a tlollll'Sl ic eorponr t ion, and 
also int•oJ'JHirakcl iu Iowa ns a dollll'slit· corpor·ation does not t•hnnge 
the rule aho\'e stated. Jn the eyes of the law, the railway compauy 
is a domestic t:orpot·ation of rat:h state, and is the holding in the 
l'llS(' of Uai/r()(ft/ ('Oillllli.~.~iou ra.~r.~. 16<i u. s. :m7. In tllf's(' NlS!'~, 
it was h .. ld that a railmad ha\'illg a •·out in nons liur ill hm ell' IIIOI'I' 

stalt•s, lltlfl 11\\'IH'd and nrana:,:t•d hy a c·oi'JHII'al in!l whosp t'lll'porat<' 
powc•J'S ar·a• dc1·in•tl fr·om lh<' ll':,:islati,·e power in r;u:h stat(' iu 
whia·h th<• road is situaf<otl, is n domPstic; l'Orporation uf c•ach 
slalt', aud tl111t (•ach state has juristlictilln on•r· Stll'h t:urporutioll 
upon all llllllll'rs not <•xpn•s.sly ~rantl'd to the l nit l'<l !-\tall'S. 

A~ain, i11 the c·usr of M ullt'l' 1'. IJo!l'g, 9-! 1.:'. S. -!+!. it was held 
that thr ( 'hit:liJ.!O, Roa·k Is land and P ac·ific· Hailroatl ('ompall~·. 

ha\'i ll:,! h<•Pn iiH'IIl'POl'alr<l both in Iowa arul Illinois. \\' liS, llc'\'l'l'tltc•· 
lt•s.«, a dou1c•st ic· tOI' IH•r·ut ion of Town, rn•tr 1 hn11g-h it. had t·onsoli · 
dut('(l with anotiH•r l'OI'!Hll'Hiion of the same llatll'.' in l\fissouri. 

It, will thns he notecl that tltc• sO\'t'l'Pi~n t:rl'ating n ('lll'pm·atimt 
has sullia·it•nt .inris<li<'tion m·t•r it to make p rovisinn as to the 
lllllllnl'l' in wJtic·lt IIJ r stm·k of tht~ t:OrporaliOll shall hr tnlltSf<'l'l'('d, 
anrl to fur·thcr· fix tht• situs of the shares of stot.:k of such corpora· 
tion, I'C'l!<IJ'(liC'ss of th<• plate wlwre the propet1y ntij!ht be, ut tlrt' 
pt·incipnl oflil'e of the <·orporation within the l'tate to whid1 it 
owes its l'X ist<'lll'e. 
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'J'hP ~ lll't:es.<:ion tax , o1· inlwritanc·l' tax, is not a tax npon tht: 
p1·operty o[ the toq >orution; it is mert>ly u tax upon the right to 
t l'allsfer pl'llperty 1'1·om a cletC'dent to t'l'l'lain hcnt-fh•iuril'S . 

17, re tone, 1 :3~ Iowa l:lli; 10!1 ~. W. H:J; 10 Ann. Cas. 
1033. 

T he transfer of the shares of stock of th<' ( ' h ic'a~o, Hock bland 
and Pacific Railway t'ullliH:IIIY is made l'ffettuul hy compliance 
with the laws of the state nf l owa. In thC' altsC'llt'<' of sm·h compli
a ltc<' with the !-:tatutes of thil' ~t atr, tht>r<' is no fu ll mul rift>diw 
transft•J' of the ~:m·por·al<' stcwli. Th(• larnt•lia·i<ll'it:s rntitll'tl to the 
shares of stol·k ar·e t·um JWll t•d to inmkt• til t' aitl t•f tht:' laws nt' t hl' 
st 11 tr of Jown in ('OUl pll't ing- llwi1· r·ig"hl ltl lht• possession nnd 
t"njoyment of tlw lwqtwst , unci wht•IH'\'1'1' an,,·utlt' is t'I'IJHil·rd to ask 
assistance of thr laws o[ this stair. in l'nforc:itlg' t lu•ir r ight to 
posst•ssiun or enjoymPtlt of pt'OJWI'Iy. thl'y ha\'l' pt·upet·ty •· within 
this state'' nntl snhj<•el to till' jul'isalic-tinn nf tltP t•ot trl s 11f this 

state. 

1/oyt 1•. 1\rtyan. a<lmilli~trulor, - Iowa 

521. 

1()7 N. w. 

l n this counet:t ion it should he remembered that the right to 
inherit or to take by law, and the right to devise and bequeath 
property are not natural and inalienable rights, nor are _th~y 
,.,.uaranteed l>'· the state or federal constitutions, but arc w1thm ... ·' 
the c·ontrol of C'ach state. 

Unilul Stales r·. Perkins, Hi3 U. S. 625; 
Magorm t'. Illinois Trust mrd • 'a1·inys Bunk, 170 U. S. 283. 

Antl since the matter of inhc1·itance is a •·ight aequired solely 
hv ,·irt ne of Jaw, ther<' is 110 ,·alicl t'l.'ason why a soverei~n state 
,.~ 11110 t make stu:h l'eg-ulations as it SN'S fit to place u pon the 
ri•:rht of snca:rssion tu p•·opct·ty. In the• a·usc of W elch t' . Trcusurer 
rn~d HrC'riv''" Gr ·ncmf. ~23 1\luss. H7, this uaattrl' wus thoroughly 
flis~·Hs.;;('tl, antl it was ltt•ld 11wt. it was comprl<'llt fut' a state. t o 
It•\'\' its successi 011 tax upon the tt·ansfer of' s toc·k of a c·cwpora\1011 
at .IIH' domic:ile of the dc•N•tll•nt ow!IC'I'1 t·c~anlless of the l'ac·t 
tlaat the state• of the 1lotnicill' ol' th(' t:Cli' JHlratiott wight also levy 
a tux upoll th<' tra11sfc•r of the• sto1·k, and the f;u·t that thr corpom
tioll was int!orporated in two or more states would r~ ot t•han~e the 
rule that eat:h so\·erri~rn state in whic·h thr f'Orpu l'atron was mc•uJ'
pnrated mi~ht apply its iuhrritant·<' 01· snt:e·N;.sion tax. 

27 
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It 1s tlwn·fttl't' 1111' op i11io11 ol' th is d t•pnrf tn••n l tha t the stale nf 
lnwa lllil)" C'Xad it..; i11lwri latt•·•· lax nl' .) JH' t' c·t•n l u pon the fu ll 
\a] up of fl tl' slta t'PS 111' ;-./ol'k 111' il I'III' JIIII'il f ion. dolllit•iled ill this 
:-.t al <•. 1'\'1'11 lltnu;.dt s twh l'tii'Jl"ra t ioll 111ay hr itH·ot·porntC'd in Oil<' 

o1· tHorP stal es. und lte• l'i'l(ttin•d to pay a t;~ x in eac h state in whil'h 
it is donti t·ill'd , llll•t't' l>t•in~ 11 0 •·onsl il tt t·innal ohjedion to t axation 
of the surt·l'ssimt to the sa ti! C' pmlJC•rly in morl' tha11 one state. · 

m arksfonr I' . .ll il!lr, ]~~ IJ. :-;, ~O:l 

I t is IHit a ·'don hi<· tax at ion·' in a lc;.ral S<'IISl', l•ct·ause 1 he same 
tux in;.! .iu •·isd it·tion dor:-. not Jc,·y a set·ond I ax 11 pon the same 
property. A doul•h• t ilXil t ion, obnoxious to t hC' rule, is when the 
Hl'tOIId or adtlit ional lmrdt••• is illl posed by 1 h<! S<liHC so ,·eriguty 
whil'!t imposPd the first. 

J udv 1'. R rck lt'ilh. 1:17 Iowa 2 -~. :1~. 

You s ltou lcl thrrt•forl' insist u pon th e pa~·nwnt oC the tax of 
:, Jlt' l' t·c·nt IIJWII flit• t t'llllsft•t· of' s tlt·h sltwk, illld takt• as a hasis 
tltt•l 't'for lit•· 1'1111 H)l]ll'<ti:-.t•d \'ahw tht•n•of. 

H . . ) . P O\\'EI(S, .· l s.~ i.~lrtnl ,11/o/'llf!J r:enrral. 

WHAT EST:\ T E SUJS,JECT TO INHE RITi\JiiCE TAX 

Estates, O\'er $1.000.00 In value arter !lcclucting debt~; . are taxable 
on the entire estate or that portion thereof going to collatcrnl heirs. 

Mt·. 8. D. Quat·ton, County AttonH•y, 
Algona, Iowa. 

Dear S it·: 

April 2G, 1019. 

W e ha,·c your letter of the 17th inst. in which y ou nsk the 
opinion of this dcpa r·t rnen t upon the following : 

"'\Viii your oflit·<' ph•ase be kind etHHt••h to fu t·uish me an 
opinion as qnit·kly as possib le as to thc.,const r ul'tion of sec
t tons 1.-tHl -a and ~ -t ~n -a 1, supplt>nten tal snpplemen t to t he 
L·odc• o[ 19 l!'i, rt•la ttrc ttJ <·ollatcral inlwrit a ut·p tax. '\Vhat I 
wan!- to know is wh <'l ht• r· the 5 per •·r ut tax th Pre pro,·idt'(l 
for ts to he rollPde<l Oil t he w hol e estate m· w\t<'thcr it is tll 
l~e co.ll cdNl Oil that por·tion ol' t hP estate in t'Xt'<'ss of $1.000. 
For mstanc>e: An estate is appraised at $1.200. 'fhe debt:; 
amoun t to $100, INw in:;: a net ('stat<' of $ 1,100. I s the 5 per 
cent to be collected 011 $1.100 or $100? " 

Seet.ion H 81-al of lh<> Sllppl<>ment tn the c>od<', Hl 13, providPS 
thnt: 

OPINIO:'I:S R ELATING TO INHERITANCE TAXATION 419 

" The tax impo ed by this act shall not be coll ected when 
the entire estate of the decedent does not exceed the sum of 
one thousand dollars after deducting the Jel.Jts us defined in 
this act .' ' 

\Ve arc of t he opinion that this does not. <'t'C'ate n11 exemption 
of one thousand dollnt·s, but rather is simply n limitation upon 
the character of estates to be t axed. I n other words, if the 
estate exceeds one thousand dollars it is tuxable i11 its en tirety 
in so fa r as it ~ocs to collateral heirs, while if it does not exceed 
one thousand there is no tax. '\Vc do not think that section 1481-n 
of the supplement to the code, 1913, in n11y rua11ner modifies this 
construction. 

You should therefore base you r tax on the entire amount of 
the estate, a11d not u pon the amount less one thousand dollars. 

S tJ ELBY C uLLJSON, A ssistant Attorney Gc11eral. 

'FEES OF COLLATER AL JXHERIT.~NCF. APPRAISERS 

Inheritance tax appraisers are entitled to $3.00 per day for their serv
ices and five cents a mile for distance t raveled In going and returning 
from place or appraisement. They are not enti tled to cost or conveyance 
In add ition t o mileage. 

1\lt·. :-i .• J. l\foot't'. ( 'krk or the Di:-.trid l 'ott r·t, 
Det•or·alt , l uwa. 

fJC'a ,. fi i r: 

Man·h 10, 191!>. 

\V<• h:we you t· lett er of l\1an·h Gth 111 whit·lr ~·o 11 s tatP: 

'''I' he eoll atrntl inlte•·itan<'e tnx nppt·n isct·;. in \Vinneshiek 
<·ounty insist ou my taxi n::r milea~c and tonYeyanec for them 
\rhen th ey JWrfonn thei t· dnt ies as c·ollateral inhet·itan{'c tax 
appraisers. 

"T c·a111101 firul atlY :wdirm in t his <·ode• whi<·h provides for 

this, and I harP rt•fu.s(• tl tn lax tlw lllt tnnnt that thPy •· laim fm· 
l'OII \ 'l')'H lit '('. 

· " Pleas<' gir<· lilt' ,\'0111' npi11i•11t in this tn atlt•r.'' 
In l't'sponsc tn ,\'Olll' inqtt il '.Y \\'1' c)psin• to clir·c·t· f ynnt· Hlfl'llfinn 

In lhC' prnYis inllS of :·;t>d in ll l:!!l(l.a, :O.II ]Ip] t' llll'l lhtl SIIJI]'h'llll'll l of 
1!11 :-,, \\'llit·lt li\('S ti ll' l'fl lll]ll'nsat. inn or apprais t•rs. I t is as l'nllo.::,: 

··Tirol 1/u· rollt/U' II"iliiJII of ''l'l'~'"ixt r.~ oppoiulrd lo IIJ>· 
/ll'tlist !~~'"/" r/11 hr/ouyiug to tiii!J t·.~lnft 11.~ 11 lntsis for llt r as
stss11,r·ttl of llrr ,.,{/aft ral inltrriltlltrt· la.r .~lwfl /11' lhrrr dollrtr.>~ 
Jlf'l' duy .for f'tlf'h IIJl/ll'lti.o;cr uml wilntyr ''" lr~· rriua{lt r 1JI:t1-
L'idnl a11tl in olht•r l'IISCS WhCI'C ti ll! I'Un i[ICIISatiUII of C:l[l(ll'iJIS· 
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Prs is not now fixed by statnt<', shall he t";o dollars per day 
for each appraisl:'t' and fh·e <:cuts a mile for the distance traY
eled in g-oing- to and returning- from the place of appraise
ment, to be paid out of the proJWI'ty appt·aised or by the 
OWnC'l' OJ' OWnC'I'S thereof.'' 

lt will be ohsrt·,·ecl from 11te pt·nvisions of thr f~lre::roing- section 
t hat l'ar·h appraist•r is entitl ed to :t;:lOO a day for ltis services, ami 
is C'ntitled to " five <:ents a mile flJI' the distance traveled in going 
to and retu rning- fr·om th<' place of appraisement." T here is no 
p t·o"ision whatsoever in t he law fot· taxation of the cost of COll

vt•ymH·e. It was mtdottbtedl,v the intention of the legislature to 
have Ut e allo\rHtl<'C of five eents a mile l'0\'('1' the eost of eonYeyauce. 

You are therefore co tTe<:t in refusing- to ent er as P<H't of the 
appraisemen t the c·ost of (•OnYe.ntuee other than the taxation of 
mileage as JH'OYided in the sedion abon' set for·th. 

B. ,J. Powr::ns, As.~slnnt A.tton1ey Gencl'al. 

PROOF OF ,\ DOPTIOX 

Property devised to a person who claims exemption on account ot being 
the adopted child of testator mus t establish the tact of adoption by clear 
convincing and satisfactory proof. Otherwise, pro!lerty so devised subject 
to tax. 

l\Jr·. 1' . .l\1 . Hasm ussen, 
Exim, [o\\'a . 

Dear ~it·: 

M.at·ch 20, 19~0. 

\Ve ha,·c your fa\'O t' of the 16th inst. request ing the optllton of 
this drpartment on the t'ollm\'illg- qm•stio11. 

You state: 

" 1 lnt\'C he<•rt applied to fo r an opinio11 011 : he folluwiug state 
of facts: ~ome twi'Hty yt•ar·~ a:.ro a woman took a verv~ small 
dti ld into hrr· home where the child t'Pmained until th~ death 
of_ the womau about fout· years <lg'O, and where the child re
l'E'tvrd exa(·tl,v the same cat·e and ('OHsideration that 11atnt·al 
ehildt·e11 of the woman t'<'eeiY<'d; 'rhis woman made a win 
bPfot·c h<'r death in wl1id1 she macle the followin...,. Jlrovisiou 
" d "' ' to my u optrcl da ng-h trr ,J u I ia L. Ch l'isten sen who I ltaYe 
t•ais:ll in my famil~· ancl r·ottsid!'r in all rc•spcds as m,v own, 
r gl\'l' and IIC'!Jilrath." Pff>. ~ht• also I'Pfe t·s to this g-irl in 
nthrr Jlal'IN ol' tllf• will as hPr acloptr>1l dan):!htct·. lt appt><u·s 
~hat no one is ;ddt• to f·ind a11y Jill pr·t·s o1· 1 ht• t·eeot·d of any 
mst l'llllll'llts slwwi ttg- for111al mlopt iun ot' 1 his <·hi l<l. 'l'hr~ 
IJilestimt refc•t•t·etl to Ut(' is whethet· or not the share ~in.'ll to 
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this girl is subject to the collateral inheritance tax under 
this state of facts. I have g iven my opinion in the matter, 
but it does not seem to meet with the entire approval of the 
parties concerned and I am requested to refer the question 
to your office for an opinion." 

T he question presented involves the construction of the statu tes 
pertaining to adoption, especially section 3253 of the 1913 supple
ment to the code, and also involves the construction of parts of 
sections 1481-a and 1481-a1 of said supplement. pertaining to col
latt>ral inheritance or succession taxes. 

Section 3253, above referred to, provides as follows: 

"Upon the execution, ack~owledgment a nd filing for r ec
or·d of guch instrument, the ri~hts, duties and relations be
tween the parent and child by adoption shall be the same that 
exist by law between parent and child by lawful birth." 

The question of the regularity and legality of instruments exe
cuted for the purpose of adoption has frequently been before our 
supreme court for d etermina tion, and in each imtance the court 
has helcl that a Slthstantial compliance with the statute is in
desp<:'nsihle. I will not attempt to analyze the cases but. will sim
ply eite them for your· pernsal a11d consideration. They follow: 

J,on(J v . He10ift, 44 Ia., 363. 
Tyler v. Rrynolds, 53 Ia. , 146. 
Rrrs.'icr 1•. Searnw11, 112 Ta. , 720. 
Hopkins 1'. A.ntrob11.'!, 120 Ja .. 21. 
T.aml) ''· Morrow, 140 Ia ., 8!J. 

Thr last eited ease was an action a~ainst t he tt·eaRnrer of state 
and invoh-ed hoth the CJUestion of the right to assess the succes
~;ion tax, and also, the right to exemption therefrom under articles 
of adoption. ,Judge Deemer , speaking- for the court, said: 

''It is prarticall,v conceded that the _al'ticle~ of _adoptiou, 
t.o whi<·h referenre has been made, were msuffic tent m law, to 
make Charlotte Holmes a legally adopted child of Jol~n an_d 
Mary, and it is clear that under the rule announc_ed. m th1s 
state these articles cannot be J'cgarded as establrshtng the 
lt ein;hip of William H ol mes. Long ~·. H?witt, 44 Iowa, 363; 
Ur e.<:gN 1•• SMrmnn, 112 Iowa 720; Tfopkms 1>'. Antrob~ts, 120 
I owa, 21. and easrs eitrd. See, also, Sires v. Mclv~n . 135 
Iowa, 460. Appellee's eounsel contrnd, howev~r. that the 
ease is i11 equity. and that. the attempt at adopt_10n, an~ the 
t·omlu<·t of thr parties therPttnder, shonltl be constd r red rn ar· 
rivirw at a final t·onclnsion of the C'Ontrovrt·s,v. The a11swer 
to th[;; is that the ease is 110t in equity, and if it wert', the mat-
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te rs r<>l ied upon rannot make one ru1 heir if in fact tbey do 
not. iu law establish that relation." 

I t shc.uld hr ohset'\'<'<l that SPt'tion 3~53 aboYe set ou t provides 
that upon cru·ulirm . uclnwwlcrl[JIIICnl , ancl filing for ,·ecord of 
s uc·h instntnw11t 1 he riJ.!hls, duties, and relatione; between parent 
and chil d h,v adoption s hall he the same that exists hy law between 
parent ancl c·ltild by lawful 1Ji1ih and the right of inheritance from 
eac·h otltrr shall he thr same as between parent an d child born in 
lawful \\'Nlloc·k. And, in all c:ases where parties claim rights u nder 
adoption, thrt'l' m11st he a stri1·t eompliance w ith th is provision. 

1'he on ly pt·opN· 11nd snfe rule that shonld be appl ied in deter
mininl! wh<'thr•· pmperty deYiscd to a pPrson claiming exempt ion 
f r·orn n sm·c·cssion tax, hy l'l'ason of being a lawful heir of t he 
testator hy acl option , is to requ ire such person to establish a state 
of fnc·ti\ that would C'nalJlc !tim t o prevail in a suit a~ainst a col
lalt'rnl h ri t• or the trstatot·, invol\'ing the title to t he proper ty so 
dcd~Nl, if l'illl'h tt•statot· had died intestate. I n othet· wor·ds, the 
fact of udoption must h<> <'stnhlishrd by ('Ompctent and satisfactor y 
proof. 

Se<·tion H 81-a, ahoYc set out, makes the estate!': of all d eceased 
personR snhjcc·t to the tax with the foiJo \\·iu~ exceptions: 

(l) ' Vhl'n the entirt> rl->tatc of the dC<·ede•lt does not exceed 
the sum of $1,000 nfter dPdueting the debts as d<'fined in th is 
net ; -

(~) ~Vhc>n the propel'!r pasl->cs to the hushand m· wif<' : 

(3) "'hen the prope1·ty passes to t.he fatll (· r, m other , lineal 
dl' renclrnt. Adopted child , or the lineal decendcnt of an 
adopted c·hild of deceden t. 

T he stnt<'mrnt of the testatrix, r epresented hy the followin" 
clause in the will, · "' 

"To my adopted dau~hter, Julia L. Christensen who I 
haYe rai~rd in my fami ly and consider in a ll re1;pects ns my 
own, I gtve nncl bequeath," 

and other rcfcrenc·C'« thrt·ri n to the devisee as hrr ndoptrd dnnghter , 
should be g-h·cn due w<•i;!ht nnd ronsidPJ'ation in determining the 
q UC's t ion of adopt ion. The testatrix doubtless looked upon and 
considered tl1e chilcl as het· adopted daughter, but the statute l'C· 

quires the ex<'eution and filing for record of formal adoption 
articles and it is necessarily incumbent upon the party claiming 
such relntionship t o establish surh fact and a failure to do so 
mnltC'S tbe bequest subject to the collateral inheritnrwe tax. 

J . W. SA~"DUSKY, Assistant Attorney Genc1·af. 

OPINIONS RELATING TO PUBLIC HEALTH 

GRAXTIXG O F PF.R~HTS T O PHAC'TIC'E :\I E DIC'J XE 

T he state board of medlcnl examiners have no authorlt>' to issue a 
permit to anyone to practice medicine in this s tate except as proYided bY 
statute and sinre the statu te docs not author ize the acceptance of the 
standards of the national board of medical examiners the local examining 
board bas no authority to Issue a permit to one who bas passed an exam
ination before such national hoard. 

Novem bct· :21, 191!). 
Dr. G uilford 1T. Sumner , Srrr<'tary State> Boartl of Health, 

Dea r S ir: 

W e have your lcttc•· of No\'cmber :!Oth iu which you ask fo r t he 
opinion of th is department upon t ho following proposition : 

' ' ' Yilt yon kindly gi,·c this office you r m·ittcn opinion as 
to whether ot· not th e state hoard of medica l c~aminers cun 
legally re~:o!!n ize or accept the exami1tations gi,·en by the na
tional board of mcdi<'al <'Xamincrs iu lieu of an examination 
g i,·eH by this board. " 

Y ou haYe further in foa·mNl us that the national board of medi
cal examiners is a ,·oluntary association and in no way connected 

with any state or federal government. 

T he sole autbot·ity of the state board of medical examiners to 
issue licenses to persons d esirinf! to prac·tiee medicine in the state 
of Iowa is govcmed by sect ion 25 2, supplement to the code, 1913, 
which provides in part as follows: 

"From and after January 1, lH!J!), all persons beginning 
the prac·t il'e o£ medicine in the state of Iowa must s~1bmit t_o .au 
examination as set forth in this (·baptt-r·, n11tl 111 addttJOll 
thereto, shall p r·esent diplomas f t·om ntctli<'ul I.'Ollr.~es rcco~J~i?.ed 
as in good standing by the state hont·d o£ mcd1cnl exam m ers 
anti all persons r rcciviug thci t· diplomas subsequent to .Janu
ary 1, 18!Hl, shall prcsc11t evident•e of having .nttendl'd four 
full courses of studv of not l r~" than twcnty-s tx weeks each, 
no two of which shall have hccn f!ivcn in any one year. T he 
state boa•·cl of medical examiners shall exami11c the grad uates 
of the medica l departments of the state university of I own 
and of such other medical colleges in this state a.s ar~ reco~
nized by said board of medical examiners as belllg 111 good 
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and leg-al standin[! at th e annua l mcclieal com ment'emcnt and 
at fh l' loration of said statl' nniYct·sity and other m edical 
l'oll(·gl's rrsptctin'ly: 

( a ) A eertific·at e of reg-istration showing that an examina
tion has hel'n made by the proprt· ho~u·d of any state, on which 
u11 awrag't~ gradr of not' Jess than sncnty-five ( 75) p er cent 
was awal'Llcd, the holdr r t hc r(•of having been at the time of 
said examination the h•l.!'a l possessor of a diploma f t·om a 
medical c·ollcgc in ~ood standing in this state, may be ac
Peptrcl in lieu nf an exalllina t ion , as evidence of qualification. 
llut in ('asc t he sr·ope of said f'Xumination was less than t hat 
J)l'esc·t·ihcd by this stat c, the applic·;utt m<ty be required to s ull
lllit to u suppl ementa l roxaminati()n in such snhjeet.s as haYe 
not hr<'n c·cwe rc•d. 

(b) A certific·atc of rcgistrat ion or liceuse, issued by t he 
pt·oper hoard of nny stalP, m<:~y be accepted as ev iden ce or 
q ua l ifiea t i011 for rcg-is t t·ation in this st ate, provided the hol der 
th<•rcof was, at the time of snrh registration , the legal pos
xessot· of n diploma issued hy a medieal college in good stand
ing in this st a te, and that the date thereof was prior to t he 
legal reqnit·cment of th e examination test in t h is state. The 
fee for such examin ation shall he fifty dollar~ . . . . . . . . " 

You will obser·ve from a rcadittg of t he prel'Nl ing quotation 
that t here are three conditions 111Hl<'r which you mny issue a 
license: 

1. T hat the applicant present to ~·on pt·oper cY idenee of study 
111 a medical school and that he pass a satisfadot·~· cxam ination. 

2. I n t•ase the appliean t has lltt<'ndrd a metli<·al college recog
nized as a standard school hy the state honrd of mcdi(·a l examiners 
of Iowa and that. s nch appli c·ant shows to yon that he has sub
mitted to an examination be fore the proper board of some other 
state and passed sueh examination with an average grade o f sev
ent y-five pct· eent. 

3. You m·e authorir.ed to issue a cr r·tifiratp whrn t lw a ppl ica nt 
is the holder of a cr rtificat e issned h~· the p roper board of another 
state and fnrtltcrmorc, that he hr the possessor of a diplo111a issued 
by a medit'al S('hool of ~ood standing- in this state and that the 
elate of sneh diploma was prior to the time of t he en acting of lef!al 
r equirements in this state. 

The recognition or acceptation o£ the examinations giYen by the 
national board of medical cxaminer·s cannot be substituted for 
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the r equirements which any state may enatt with referent•c to 
this matter . T he national board of medica l examiners is purely 
a voluntary organization and s ince the statute does not authorize 
you to acc·ept the standat·ds of any voluntary oq~anization but 
limits you solely to the standards fixed by the boa rd of examiners 
of the various states, we are of the opinion 1hat you have no a u thor 
ity to substitute the same for the requirements spec ified in our 
statute. 

B. J. PowERS, Assistant Affornry fl f' neral. 

APPROPHl.-\TrO~ FOR F.J ,nn~ATI:-JG VF.XERE.-\1, DISE:\SF.S 

By t he terms of sections 116-a and 116-b or the 1913 supplement, all 
annual appropriations ~hall he for the fiscal year beginni ng J uly 1st and 
ending J u ne 30th thereafter . 

,J llll C ~fi. 1 !1~0. 
f>r-. Guilford II. ~Utiiii ('J", 

Sec r·etary State Bom·d of H t'alth. 

Dea r Sir: 

Your request fot· the opi11ion of t hi~ drpartmt'nt on the fol low
in~ quest ions has hec11 referred to me f(ll' attention. 

Y ou state : 

" ('hapter ~9!), srction ~2, 38th General i\ssrmh ly of the 
state of J().,;·a , t'Nld~ as follows : 

" • s('(' . 2~. i\ ppropriation. The sum of fiftt'e n thousand 
d ollars ($1G,OOO.OO ) or so mnl'lt thcrrof as ma.v he nec·cssary, 
is hereby annually. for the ~-ra t'>; 1919 and 1!):!0, nppro pt·iatcd 
to ranT out the provisions of this net, and suc h n•quir ements 
as shali he made by t he lTnit ed States puhli·· health sf' r·vi t'e in 
<' l intina t illg- thr v r nerral clise<:~ ses, syph ilis, :;rmHHT hea , chan
t• r oicl <llltl opht halmia noonatonun from the ~tate . '' 

"QliEST I O~ PROPOUNDED: DMs this appropl'iation 
c• tH 1 DPrern bt>r 31, 1920, or does it end .l une 30, 1 !121 , the end 
of t he biennia l period? 

"'l'her·e is a publi('ation cla use attaelted to th is luw, wlti t·h 
t'Nills a<; follows: 

· • 'S('c·. :!-J.. Puhlication clause. 'l'hi~ act !wing cle<'mrcl of 
immccliate import ance shall take effed a111l lw in fot·,·e from 
ami aftrr its publieat ion in the Des i\'[oin Ps Capital and in 
t hr Des ::vr ni nes H<'gister , newspapers published in Des Moi11es, 
Iowa.' 
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" ' I herebv crrtify t ha t the forel!oing act was p ublished in 
the Des Moit;es C'apit:tl April 2:), J!Jl9, and in the Des Moines 
Register April 2G, 1919.' 

"'Signed, ·w. S . Al len, Secretary of State.' 

"\Vc began using- these fu ntls on July 1, 1919, and will 
haYe used $1:1,000.00 011 Jnly 1, Hl20, a1td, if we ar e estopped 
from using t he appropt·iation on Derembcr :n, 1920, then we 
will haYe nsed only the sum of $22,500, when we should h ave 
been allowed $15 000 for each year in the biennial period to 
correspond with 'thr goYemme;tt appropriation . Kindly in
form us when the appt·opriat.ion ceases, December 31, 1920, 
or June 30, 1921, the end of the biennial period." 

Chapter 177, acts of th e 29tl1 General Assembly, and wh ich is 
rrprPseoted in the' 1913 supplement to the code by section 116-a 
and ~;ection 11 6-b, proYidcs as follows : 

"That aftrr tlte taldng effect of th is act all annual appro
priations shall he for the fisral year beginni11g with July first 
and end i11g- with .Tnne thirtieth of the su(•ceeding year, an d 
when such appropriations nre macle payablt> quarterly, the 
qt'W rterr-; shall l'ncl \Yith September th irt il"th, D ecember thirt~r
first, March thirt;:-first and ,June thirtieth, but nothing in 
this a('t shall he eonstrned as increasing the amount of any 
a nnual appropriation." 

"Annual appropriations het·eafter made sh all he disbursed 
in aN•ordance with the provisions of the acts ~ranting the same 
pro rnta from the tim<' sneh acts shall t ake t>ffer.t up to t.lte 
first da~r of the succeeding quarter as provided in section one 
of this act.'' 

The obvious purpose of this chap ter was to est.ahlish a uniform 
rule in rP::rard to the be::rinning and termination of appropriation 
acts, and s inee it took effect all annnal appropriations were held 
to be for the fi scal year beginning July 1 and ending June 30 of 
the succeeding year. 

The only d oubt that could arise in this particular instance is 
the fact that the appropriation act in question E'mhraces the fol
lowin~r words : 

"for the years 1919 and 1920," 

b ut it appears to me it would be g- iving th is language und't.1e effect 
to hold that it obviated the r ule laid dom1 by the act of th e 29tll 
General Assembly, and it ir,; therefore the opinion of this depart
ment that the appropriation to which you r efer ceases on J une. 
30, 1921. 

J . W. SANDUSKY, Assi.~tant ,Attorney Genet·al .. 
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ADVE R TISING BY D ENT IST 

I t is in violation ot law for a dentist to adver tise h is business In any 
other name than h is own. 

Dr. C. B. Miller, 
J uly 30, 1920. 

Secretary State Board of Dental Examiners. 

Dear Sir: 

We have your letter of recent date asking for :ln opinion f rom 
this department as to whether or not it is a violation of the laws 
of I owa for any person engaged in the practice of dent istry t o 
advertise his business in any other name than his own. 

• With your letter you submit advertisements appearing in the 
Des Moines and Mason City newspapers wherein dental offices 
are ad,·ertised under the names of "New York Dental Compauy" 
and ''Craven Dental Company''. 

The law applicable to your question will be found in section 1, 
chapter 309, acts of the 37th General Assembly, wl1ich provides 
as follows: 

"It shall hereafter be un lawful for any licensed dentist to 
operate or conduct, in the state of Iowa, a dental oftice or 
dental parlors where d ent istry or dental surgery in any of 
its depar tmen ts is practiced under any othet· name than his 
ow11, or to display, in connection with his practice, on signs, 
stationery, ca rds, cit·culars, newspapers, or other mecliltms of 
advertising, any otber tban bis own n ame ; but these provi
s ions shall 110t be so construed as to prevent two or more 
lieensecl dentists who arc associated in the rmwtiee, fl'om using 
all of t heir names, or so as to probibit a widow or an heir of a 
d eceased d entist, or his administrator , cxccntor or trnstce, 
from operating or conduct ing such office until reasonable op
portunity has been given for disposal of same.'' 

Section 2600-o4, of the supplement to the code, 1913, provides : 

"It sltall be unlawful fo r any pet·son to JH'aeticc dentistry 
in this state withont baYin;r first complied with all the statu
tory provisions rcgulati11g the same, aJ1ll any pet·son who ro;hall 
violate any of said sta tutory pro,·isions shall be deemed guilty 
of a misdemeanor, ancl u pon conYiction therrof, shall he pun
ished IJy a fi11e of not less than fi fty d ollars, 11or more thmt 
five hu;1dred dollars, or by imprisonment in the co~mty . jail 
110t more than sixty days, or by both such fine and 1mpr1son 
roen t.'' 



428 REP0l1T OF THE ATTORNEY GENERAL 

PnrsuHnt to the pt'o\·isions of the statutes ahovc quoted I am 
of tllP opinion that the ad\'C t'tisrments submitt ed are in violation 
of' thl' IHws of Iowa and thr pal'lil's (•oncl ucting a dental parlor 
undet· the mnncs appeat·inf! in said ad\'ertisements are liable f or 

t he penalty prescribed in se<-tinn 2600-o4, supra. 
W. R. C. J{ENDRICK, As.~istant Attorney General. 

REI NSTATI NG DE LINQUENT OPTOMETRISTS 

Discretionary with board to reinstate delinquent optometrists without 
another examination. Delinquent fee $10 per year and $1 per month tor 
each month less than a year. 

July 30, 1920. 
Dr. Guilford H. Snnutc.>t', 

Secretat·y Doai'Cl of Optom€'try Examinc·rs. 

D ear Sir·: 

Yo ur lett<'r or the 2!Jth inst. adLlressccl to AttOI'IlC,Y General H . 
M. Havner has been tefetTc<.l to m e fo r attention. 

You Hsk for an opinion from this department as follows: 

"Will you kindly gi\·c this offic·c your m·itten opi n ion as to 
just how long a r egistered optometrist may allow his certifi
cate to become delinquent, and still be eutitled to reinstate
ment by this board ttpon the payment of all dues in arrears. 
111 other words, can t it is uoard legally reinstate an optometrist 
whose eertilieate has become dC'linquent for a period beginning 
in Jtlly, Ull 8, up to tht' pr·csent dale, said optometrist having 
been in the sen·ice o f tltc U. ~. army for that period~ 

"We have scvet·al appl icunts for rcinstatemcn t whose c re
dentials arc satisfHetory to this board, and we desire to know 
if we can reinstate thc•m upon payment of all dues in ancars, 
and if we should ask t en dollars for eaeh yc•a t· of delinquency 
and an additional d ollar for each month of the presen t year." 

The statute matet·ial to a pi'Opcr d etermination of your question 
will be found in section l, chap ter· 213, acts of the 37th General 
Assembly, which provides: 

"That from and after the 30th day of Jun e, 1917, a ll t·e:;
ister·ecl optometrists shall, during- the month of July of eaeh 
year, pay to the hoard of optomett·y examiners an annual li
cense fee of $1.00, and for· each month any stwh registered 
optomrtt·ist is in dt>fault of payment of s uch annual license 
fee an adclitional $1.00 shall he adcled to and made a part of 
such lirense ; but such total license fre shall not exceed in auy 
one year tlte sum of ten dollars ($10.00). The lieense to prae-
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t i1·c• optonwtr~- i 11 tIt is. st a tr tna~· hr t·Hnt•elt•cl hy tltf' hna l'tl 0 f 
UJ.~It>lllf' ll'~: :xan:tl.lt'I'S ~ot· _a fuilu~·r ol' Slll'h t'{'g"istel'l'd up10illt:
j! •~t ~o P<l,\ t l11 attnu.tl lt ~Pltst' I t'e us IH' t·ci 11 I'E'q nirl'd with itt 
stx ( b) months ft·om tht' ttmr sall tt' is dul' ami payablr ... 

From a t·cudi ng- uf the I'<Jregoin~ statutf', it will he ubscnwl 
that it is enti•·el.r disc: t·etionat·y with the hoa rd of optomrt 1.,. exam

iners as to \\:l1ether a registered optometrist who has failctl to pa,y 
the ann ual ltceuse fee shull be reim;tated. If the board reinstates 

such a delintJUent, the board is ou ly aeting within it.~ discn'tionary 
pO\YCrs. 

.:\s to the amou11t of fees to ho <'XaPted in a l'USe stH.: h as nm 
state in your letter, I am nf the opi nion thaL the sum of $10.00 
for eat·h full yrar of clelinqnent·y and au additional dollar fnr 
l'aC'h month of thf' present year should be clemm1ded. 

\V. R. C. KENORICK, As.~istant .~1ttorney (;cn eral. 

'fH E.\ T!\ l lo:XT O F \ 'EX .. ;RE:\1, DJRE:\SF.S 

General discussion as to when a person is suspected or having a 
venereal disease s hould he examined. 

D1·. \ Vilhut· S. Couklin~ , 
July 8, 1920. 

A. A. Surf! .. U. S. Public Health Scn·it·e. 

Dear Sir·: 

Yo ur l<>tter of the l.fth nit., addressed to the attorney general, 
has hcen referred to me for r eply. 

You submit a copy of a lcttet· \Hitten to you by Dr. H. L. Say
lor, ci ty health commissioner, D es Moines, Iowa, in which he asks 
tit(' follo\dng questions: 

'' ( 1 ) \Vhell we ha\'e t·eason to suspect that a person has a 
\'(•net·eal Jisf'ase in the infectious stage aud that SIIC·h a per
son is not taking treatment and using proper preeaut ions as 
provided by law and we arc invest.igating tn d etcr111inc dl'fill
itcl~- whether the• person dues aet ually have a Yener·cal disease 
in the stage m e11tioned, whe re may we !llake suelt examinat ion? 

'' (:~) \Vh en the lo<·ation in which suc h a person is found 
is not suitable fot· an examinatinu, ha\·e w(• authority to take 
thPnt to a place for examination whic: h we think is suit.ahld 
For instatw(•, out· office ot· the eity hospital~ 

" (3) If it sC'rms nr<·<'ssary to r estrain such a person hy 
qua rant in(' or n•stntinin:r onlrr, may we legally so rcstmin 
tlt<•tll in a jail while• llHtkin~ snc·h exuminatilln? ::-:ief' Wll<'l't'al 
law, St't:. 8, sec. !), (a) (b). 
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• · r -1 ) \V ht' ll a 1 H•rson k 110\\ 11 to hu w a ,·cuercal d isrnse in 
the inl'c•t·liolls stag«' is nnt IH·ing treall'd antl taking propet· 
prec·au tiotl ;1s prHYidt•d II,\' . law- that. is llllmanngeab le by 
kindly o1· J!PI 'SIIasi\·r met ltuds-t·<~n suc·l1 person be quarantined 
or isola! Ptl legally on ly at sud1 p l; ~e·p or plat·<•s as the Munty 
hoard of s up<·n·isors have spt'l'ilit·al ly pro,·ided IH ' de::; ignated 
f\ll' :mt' h purpose '! St'C ,·cncreal law, S<'C. 13." 

I tt answer to the first ami set·ond question , I a m of the opinion 
that any pPt·son SIISJH't·tNI of bei ng afliil'l<'<l with a ve11ereal disease 
in t.hc infl'<·t.ioltS stage may be <•xaminP<l in auy place \\'here such 
suspc•C"tr<l pri'SOll is f01111d. ) f the place where SIIC!h SUSJ)CCted pet·
soll is fonud is 11ol. suitable l'nr all rxaminati<m, rxcept a person in 
jail un<lc1· at·t·rst, thrn the t>xamiuation <·au he made at ;my s uit
able place wi 1 h in the d isnet ion of the IIJea 1 board of health. 

Chap1'<'r 2!l0, scd ion R, at:f.s !"l!:ith Gcnrral Assembly. 

In anS\\·er to ~·cn11· third quC'stion, if it becomes necessary to 
1·estrain a sus pc(•t by qttal'tmtinc, and the C'Otmt~· has provided a 
detcntiou hospital fot· persons alrlidetl with \'ellct'Nll diseases, 
then I heli e,·c the proper plat·C' in whi ch to r est1·ain sm•h person is 
in the dl'l<'nlion hospital so J>I'O\'idctl , although t hnt question is 
not altogethet· ft·ec from clouht. 

( ' haptl'l' 2!!!1, SC't'l ion n, ads :1i-i1 h GI'IICI'UI Ass!'mbly. 

1\ lf hough set:tion 13, Sllpra, l'ef(•l'S Only to )JI'l'S011S ac•tnaJi y ar
flit.:l('() wit.h a wnerc•al disease, Y<'t I helievc the statute is lll'oad 
enough to i1wludc pNsons suspedrd. 1f 11w eon11ly has 110t pro
vided a <1Ptention hospital, thC'n tl1c plat·c whrre the snspcet shall 
he rest rained is distorct ionary wit.h the loc::tl board of hl'alth, but 
in 110 e\·c>nt c-tlll a jail he primat·ily used as a dt•tention hospital. 
Howeve1·, if a susprl't is already (•on fin<'d in jail on a rt·iminal 
(•ltm·gC', then it would be proper to scgr!'~ate sneh sl1Sl1C'I't ftoom the 
other prisoners in makin::r the examination . 

'l'hc fourth question should be answC'r Nl in the affirmative. 

Chapter 2!)!J, section 13, acts :38 th General ..:\sscmltly. 

W. R. C. KEI'IJRrCK, Assistant Allorncy General. 

DETAINlNG THOSE SUSP ECTED OF HAVlNG VEXEREAL 
DISEASE 

The local board or health or city health officer has the power to 
restrain, examine, or Isolate a person infected or suspected or having 
gononhoea. Place where exami nation should be held discussed. 

D r . W ilbur S . Conkling, 
August 2ii, 1!)20. 

A. A. Smg., lT. S. Puhl.ic IlNtlth Scn· i1:c. 

Dear Sir: 

Your lettrr of the ~31'Cl .in~t.. aclchcssed to Attomry General H. 
M. HaYner, has been rcfc~n·cd to me for n•ply. 

r 

r 
I 
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Y ou c•ueluse a letter from Dr. W. W. Daut, eity lwalth ofticct· 
of the city of 1\luseatine, in which that ollirial states in substance: 

" I ha\'e traced at lcust one euse of gonor rhoea to a yonn::r 
man·ied woman li,·ing iu thC' conntt·y in Muscatine eounty. 
It is a fact that she has been sprrading the disease> tht·oughout 
this locality. I haYe writtPn her to com<> to my office, and I 
have also tried to :;!et her tl11·ough the poliee of our c ity, that 
is, when she was in town. 

"\Yho has the power to arrest this womait, if a ny, a nd what 
is my authority in this partic:ular case1" 

.Jf, as the doctor litatcs, it is a known faet that the womatl in 
quest ion is infected with ~onorrhoea, then th!' rase shoultl be 
1·rpm·trd to the lor al l>oat·cl of ltr alth of t hC' ~ity of Musl'atinr. tlnd 
handled as j)I'O\'iclcd for UtHlrr ~·hapt<'r ~!)8, seC: ion 5, nets of the 
38th Genrral Assemhly, whitlt provides: 

"Upon rcc>eipt of a report of a case of ven<'rral disease, 
it shall he th<> dutv of the loC'al bonn'! of health to institute. 
for the protett.ion' of oth11r P<'rsons hom infel'tion br such 
vrner·eally diseased person. sueh measures as said local board 
of health is already t•mpowet·rLl to usc to prcvC'nt the spread 
of other eontagious, infedious, or comrntm icablc d isensrs." 

lTnder the section of the statute above qnoted, the loeal hoard of 
health wonlcl be empowet·ed to qunrantinl' and i:-.olute nny person 
when fonnd within the rity lirlli ts of 1\'[useatinr. ?\o power of 
Cll't'rst is eonfetTl'cl upon either the hoa rd of health or any police 
offi1·et· in sutoh easrs. but the hoat·cl may order her restrained, quar
antined and isolated , and if neC" essm·~-. rent a p lace for that pur-

B nt if the (•ase is in fac-t a snspef'tNl case, t.hrn the doctor's pow
t•rs would be as p rC'Sel·ibcd in st•dion 8 of t:hapter ~!)!),supra, whil'll 
pro,·i<lcs : 

'' Ttt all suspcr-te<l c·ases of Yr nerPal clisrns<'s in flit• infl1c
t.ious lita ;.:-rs, tliC' lcwal ltoni'Cl ol' hralth shall irnlll!'lliaiC'I,v 11~e 
t'\'!'1'\' antila!Jie mcnns to <l«'l<•rntilll' whrthPt' th<' JH' I'Sflll or 
ltr•r·s~> IIS suspC'drd of l1ein::r infel'fed ot· sufirri!l:.! .rrom said 
rlis<•ascs o1· ;tny of tlielll, ancl whcllr \'l' l' any of sa ul dtsrasc>s u1·c 
l'nnnd to exist, the local hoa1·cl of health .shall whetwvrt: pos
sible nsc·crtain tht> sour•·<·s of s11t·h infel'IH>ll. Tn sll\'h mvcs-
1 i~11tions th<' lol·al hnal'l1 of health and its health oflit•<•t· nrc 
ll;'l'l'h\· yc•-;lf.'cl with full powc>rs of illsJWditm, <>xnminatimt, 
isola! ion, in t rl'l1ment. o1· qua rant inr. if !IP«·Pssat·y. lltHl disiJI
f!'..tinll oE ull persons, plncec.: atHl things as provicl c•cl hf•l·cin, 
und as may be required by the state board of health or !oral 
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l11mnl of lu•alt h. l'X<·cpt. in l'ascs of pcrsons known to the local 
board of hralth to he of good chantder and reputation, aud 
who ar C' undcr trratmPnt b~· a qnalifiPd and reputablc physi
eian. and arc taki n:? •·rc·o~ni1-Nl prN·nutionary measut·cs to 
JH'('\'C'n t t hr in f cd ion of others. these powers shall not be 
exerc·iscd. ·' 

~lwuld th<' patient rC'fusc to ohry any onler of t bc local board 
of health, thcn SN·tinm: 20 and 21 of said rhaptcr 299 provide: 

"!-icc•. 20. It sha ll hr un lawful fot· any person to neglect 
m· r·c•fnsr to oht•\' anv OJ'(ler of the state or lo<·al hoard of 
hrHlth , uuthori1.c•;l by 'this ac-t, or· to intcrfcrc with or obstruct 
)(aid st a1<• IHIIII'd of hralth 01' loeal boa rd of hra lth , or the 
r·rprrsrn tat in of ri tltf' l', in th r disc:h arg-r of c.ny of their clntie~ 
undt• r this al't." 

"Srr·. 21. J\ ~~~- pc••·snn Yiolatin;r 1111~· of t he pro\·isions of 
this 1wt shal l IH• punish<•cl hy a filii' ol' not more th<lll 1in• hun
d t·rd dnllat·~< ($:ill0.00 ) nt· h)· imprison men t in the c·nunty ,jail 
for a JWrind not to CX!'C'Nl six months or hy both Slt<'h fine 
:wei irnprisonment. • • • " 

If it brcmnes rlet·esr:ary to r-rs t rain Xlll'h suspect h,r quarantine, 
an<l the c·ounty is JH'O\' itled wi th a detent ion hospital for pr rsons 
afllh·t cd with ,·encrcal dis<'ltscs, th<·n tlw p roper plat·e to make the 
(•xarni nat inn an<l rest rain I h<.' susped is in thl.' tletrnl inn hosp ital, 
su fll'ovidc<l for . T ht• su1nr in)(t it ut ion should a lso lw IISNI fo1· 
t•xuminilll! au cl n•:-.tr·ainin;r a JWrstlll aduall~· illf<'l'IPtl. But if th<' 
<·Otllr ly lws 1101 pt·o\'icl('(l a d PI ... II ion hospital. tlu.•n the su:-.pet·t 
mu,r lw t'XIltninl'd wht•t'C' fuuud, and if t h<' phwc wh<•t·c fo und is 
not suitablt• fo1· Mtdt cxumirw t iou, tht•n lht• plac·c wherl' t h<' saitl 
~u :-. pPt· t :-.!t all he r(•stmin<'<l and examined is llisc·rctiouar,r with thr 
lcwal llmml of h<'alth . whic·h ma~· lw at tltc otlin• of lht• c·ity lwallh 
oflic·c·r, hut iu 11n <'\'l'llL shall thr fll 'I'SCIII lw inc·art·<•ra lt'tl in a jail, 
Hn lpss sud1 suspt•l't is also t:har~e<l with some t· t·irn inal offense. 

W . H.('. K ~-::-mHil'K, A ssistant . l lforllt'!J Uc11rral. 

PHOTio:('TH>~ OF CITY'S W ATER S l ' P P J ,Y 

Citle~c~ may pollee territory which is the source of water supply, even 
though outside city limits, or may comlemn the lanrl or au I horizc water 
company to do so. 

State Houn l or ll l'a lth , 
~tal <• ll tHISl'. 

U l'll t krnl·n : 

.July :m, 1!11 !1. 

'l'hP ll•tl t•r \\Titl<'n hy Dr. <.l. F . :-;l'\'Crs ol' t'l•nll•rrilk, one of 
the mcmbct·s or .}'lllll' boUI'll, utH.l addt·e~r<l to Prof. L. lliggin~ 
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state sanitat·~· t·n~inN'r , hn:; hr<'ll refrtTt'd to this llcpartmcnt hy 
yont· board with a requ<'st that we fumh.h yon th<' information 
asked for hy Dr. ScYet-s. 

H i~ lettet· i!-. a!'< follows: 

" Mr. E.)\. Mitchell, munn:,rt>r for the ('euterville \Yatc>r t'o., 
t·alled this mumin~ and i!'< rathrr anxinus to know whose duty 
it is to police tht> t·atl'hmt>nt nrrn for the wah•r rompany. 
Have p111 l'Ver !!Ot 1111 opiuion yrt fron't the attm·ur~- ~cnrral's 
offier ~ K indly let me !war ft·o m ~·(Ill in t'rj!urd to this mattrr 
as wt> are a11xious to t•lt>au up thi)( arra and IHCYent furthrr· 
pollul ion. 

'· Thc> wntl' l' l'Oill pnny has oll'<·n•d to pnn·hast' t lH· 1 ~() ;wt·c•s 
l!OYered hv th1• old furrnh oll:-.<' and outhuildin:,!s if tiH·_,. c·a11 
huv Il l<' ~amP for what it is iii'IIIHIIv worth. On t hc• otlw•· 
ha;,J, in ease tl11•sc• JWoplr dc•uwncl 11.11 exhorhita11t pric·r lms 
the c:it,v or townsl lip 111 1~· rig-ht to c·ntHit'lllll this land 111~<1 h;l\'1' 
thr same appraisPd and p ur~·hnsr it. at lht• ap pnust•mcnt 
pr-il'c?'' 

The two fo llowin:z q ut>stious nn• asl;<'d hy Dr. ~<'\'P I's: lir~t. hus 
a t·ity the l r~a l right to pnlit·r the l<•t-ritu ry fmm whic·h it rer·e iYcs 
its watrr supply whr n that lt•nitot·y is ont-.;iclc tl11• limits ,,r saitl 
c·itv: and S<'<' lllltl. has cilht•t• th l• c·it~· ol' a privalc• c·or•pot·ntion whil'h 
clp~•ratrs a wall•r works plnnl fru111 whic·h tht' c · it~- n•t:l'ivcs its 
suppl~· the pmn'l' to nnHiemu t ltr land ttn wltil'h the l'('st•n·oi r or 
works arr loealt•d \\'hl'll :-.ndl Jll'Cifl t'l'l,\' i:-. outsidt• t he limits nr said 

t•ity ~ 

' l'hP :-.tatutory pro\·isions malt•t·ia l to a ch•I PI'IItinatinn of ~·u11r 

t wn c tlii'SI ions a n • 

St'c·t inn 7:!2 or t Ill' supp lc•mt•lll to I hi' c·odr' 1 !ll :I, wit it·h jii'O\' it It's: 

'' 'l'hP\' sha ll lul\·e powrr· to c·ontlc•mn and H(lprup r iatc• so 
ntll l'h 11;·inllt• pro(ll'l't~· us shall Ill' lll'c · rsslll'~· l'or thr c·onsl t'll<' · 
tion aucl opt·t·ation of said wc~l'l\s.o~· plants. an<l fe n· tit<' pur·
posr of constnrdirt~ un<l lllllllllarn tn:,! tlanH ac·ro~" ''!'' 11~1 11-
nur i;ra hll' \\'Uil'I'S 11111l watt•r<'lllli'SI'S of til<' staf (• Ill 1111'111111): 

l't'S('l' \'Oit·s and SOIII'I'l'S of watl•t' to sllpfii .V stwh \\'ill !'rwn.l'l\s and 
p lants, as pro\·iclt;d fot· 1 hr• c·und<'llll lft1 ion of l:n11l fo~· •·tty 1~111' · 

· • ·. t 1' '"Ill' ll<llHls fo1· t Ill• fHI \'lll f'lll of tlw !·nst ot Psi ahltsh · posts. ll s., · · . · . ·I · ·I 
itl:,! t he )(ti iiH' , irtc•lndll l;! !Itt' ('OS! ol la~1cl c•ondPIIIIIC'd Oil \\ llf I 
to lot·at<• t h<• lll , ami to c·oufrr loy ordiiiHnt·l' .tht• f"'"'f'r to Hfl· 
propriale and c·ondt•llll l priral<• )11'11(11'1'1~· f~rl' :-.tll'h purpo:-.c• 
npnu auy incli,·idual or c·ot·por·at u!~' alllhonZI'tl to t·o11sl rnd 
a11d llfll'I'Utl• such wo1·ks or plant:-. .. 

28 
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Sec·1 ion 7~:~ of thC' c·ncle Jli'IIYidrs: 

'' Fnr the plll'JWsr of ma intaining <111(1 proteding stH:h works 
or p lants from injur.v. and prolt't·1ing t.hC' water nf sueh 
Wlltl'l' mn·ks frnm polllttion , lil t' jurisdid ion of StH:h <:ity or 
town shall C'XIC'ncl <1\'C•r the t<'ITill)r~· OI'C:upirtl hy sueh wOt·ks, 
and all n•sPrYoiJ·s, mai11s. AlteJ's, st l'Nims, trench es, pipes, 
drains, pol es, wirr,., bun1e1·s, mac·hin er~-, apparatw:; and other 
l'I'CJUisitrs of said works o r ph1111s nsNl in or nC'eessarv for 
the c•on~trtH:tion. maintenanc·c and OpC'ratic.n of the same, 
and OW'l' the stTl'am or son•·c·c h om whi c·h the water is taken 
fo1· five mi lrs ahovC' the point from whi<·h it is taken." 

U nclrr sec·! ion 7~2 of the supplc>ment to thC' ~"'Orle, 1913, the su
lH'emc f'Olll't of I owa Jws hrld that a c·it~· is authorized to condemn 
lancls to pmt<:-c-t, maintain ;mel C'nHtinue its \\"<ll e r supply. 

T-aP/ant 1'. ('ily of Morslw//fo/1'11, 1:1-+ Tuwa ~G1. 

lfnrlrr tl1C' pmvisions of sn icl sretion, the powe1· of the eitv to 

I'OIIII I'mn land to prot<'d its wnter snpply ma~· lit· c·onferr<'d 1~pon 
pri \'all' c•or·pnrat ions. 

Ptr l'Sllil n t to the proY is ions of s('d inn 7:2:1. tlte j u riscl irt ion of a 
('ity shall extC'nd ow•r the tcl'l'itor.'· oc·t·npied by rescn·oirs, mains 
ancl \\'(Irks of the wate r rompany for the purp0~c' of preventing

l10IInti on and protC'l'ting the sonl'tC' of thr wat er snpply for said 
<·ity. 'J'h is jnrisd ic·tion extc'JHls fm· a cl iManl'c of TI\'P miles ahm·e 
the point fmm whic·h the wate>r is tnke11. 

\V. n. C'. Kl·: NI>RlCK. A.~.~ islunl Alfonuy Ornrral. 

OPINIONS RELATING TO CORPORATIONS 

WHF.N' STOf'K )fllST DR SOl,D 1-~0R CASH 

A compliance with the law governing subscr iptions tor stoclc precludes 
the acceptance or :111ythlng hut money, except upon application to executive 
council as provided hy seclion 1641-b, 1!113, supplement to code. 

H e'll. W. C. Hamxay, 
Scereta ry of State. 

D ear Si r: 

J U IIC 11, 19~0. 

'Nc ltaYe you r favor of the JGth inst. wherein yon submit t o 
this department tltc following qnestions: 

"1\[ay a corporation sC'll its stock at par value and a ccept in 
payment thcrco.f United St.ates liberty bonds at full par ,·aluc, 
taldn~ into eonsidrl'lltion t.hc provisions of section JG-+ 1-b of 
t.lw 1 !Jl :1 suppkment to the t·odc? If not, how mny they he 
taken in pa~·ment for stock 1 

"Would your opirrior1 ltl' <lill'rrrut if tl1r pm·por·ation \\'('t'C 

all iiiSUI'Hnee l'OIIlpany 1'' 

Sec·tion 1 G+l-h of the Hll:l sup]1lrmC'n t to thr tode, to wh ich you 

rl'fn, reads, in part, as follows: 

'"I' hat from nml aftc1· the passage of th i..; act no cot·pora
tion organ izcd under the ln ws of the state of Iowa, except 
building and Joan assoc iations as clE'finecl and provided for in 
<'haptcr J::l , title IX of the code, sha ll is.r;ue any capital stock 
or any c·ertifir ate Ol' rf>rtificates of sha1·es of capital stock 
or any subst itute t iH•rcfo•·, nutil the eot·pot·ntion has received 
the par Yalue thereof. If it is proposed to pay fo1· said eapital 
stoel\ in pr·opPt't.\' or in any other thing than money, the eor
poration p1·oposing the same must, hefore issuing cap ital 
stoek in any .form, apply to the executive eounei l of the state 
for lrnYc so to do." 

'l'hc provisions oE the sccti011 quoted arc very clear, explicit and 
c·<Jmprehcnsivc and a <:omplianc·e tltercwith p r edudcs the acc·ep
tlllwr of an~·thing bnt mone~· . or its rquivalent., meanin~ a cllcl:k 
m· dnrft, fo r shares ot· ccrtifi<'atC'i'i of rapital stock cxf:ept upon 
nppli<·ation to the executive eomJciJ, where complete provision is 
made f or fixing the value of property for such purposes. 
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.\st., .\'nnr >.t'l'll llfl qll!'stion. that is ;uas\\'l'l't•rl hy :-:Pdions 17ti:1-4 
and f 11f tlat• l !! l:l >.Hppl t'lllt 'llf t;o flaP t·odt•. wllich l'l'tjllil'f'S that the 

•·apital sftwk ,,f itastll''''~~"" '' ''' ''i'"''i'~" ,;ha ll IH· fully paid up iu cash . 
. J. \\' . ~.,;-.;ni 'S KY, . l ssisf1111f Affol'nry GenNa/. 

('0:'\II ' I 'T.\ T IO\' OF F EJ•:S OF FOHEWX ('OHI'OHATIO X 

!\lust p :ay fcc upon incrcas~' of ca1lital used in Iowa regardless of rnct 
that such incrc·a~c may uot make capital in use in Iowa $10,000.00. 

li on. \V . ('. Hamsa~·. ~t·•·rc>tary of ~lah'. 

])pat· Sir: 

August 8, 191!l. 

Your It-t tl·r or Alll!IISI fith to i\ l r. HaYnf'r ha,.; ltr.cn t•efel'l'ed to 
Ill<' fo1· rt'ply. 

Yon ask rrganlinl! tlH• iniPI'PI'Ptc.lt ion of the statutes of t his 
sta t c \rith rl'ft•rc>IH't' to feps to lw l'haq!Ptl foreign ('OI'porations 
au thorized to ,]o husines.<; in this state>. 'l'ht' substance of your in
quiry is as tn \\'hrthrr a fo reign ('ll l'poration doing- husiness in this 
stat(' and ha\'in~ IPss than $10.000 nf the proprrty of the eorpol·a
tion within fht• slate of Iowa is n·qnit·t•cl, upo11 an inc·rease of such 
j)l'oJWrty, fo pa,\· a ft'l' upon all of sw·h in er(•ase Ol' only upon the . 
port ion t III'I'('OJ' in PXl'(',;s of lj; lO,OOO. 

!-:)t•l'tion Hi:J?, l-inpplenH•ut. t.n till' <:ocl e, l!ll!'l, anHJII~ other th ings, 
pro\' id es as follows: 

·• Bl'fon• a pcr111it Js issned authorixing ~u<:h corporat ion 
to l.ra usal't h usi ness in t 11(' state of Iowa, said cOI'pora t ion 
shall pn_v to lit e sc,·retary of stalt• a f<•c• of ten cents per one 
hundr,•d words l'o1· I'Ceol·din)! tit<• l'(' r tifird copy of the at·tic·lc>s 
of in('orporation, with l'(·sollltion and statrment as pt·eviously 
set fan·tl1. und tilin:,! fPl' of' t\\·euty-li\'(' dollars upon ten thou
s;md dollars Ol' kss of IIIOII C,\' and property of such company 
al'fnall,\· within thf' stat<• of Iowa, and of one dollar fcH· ca<·h 
one thousntHl dollars of s u<:h mnn<'r or ])I'OJ'ert,v within this 
slate in ext·(':o;s of 11:'11 thousand dollars. ]f from time to time 
tIt<' amom1t of UlOIII'Y n1· other pt·npt' l' t.v in l1sc in tli<' state of 
Io\\'a hy said i'orci)!ll (·orpMation is inHeasecl, said cot·pora
tion shull al tht' time of said illl'l'l'a,.;r, Ol' at thr time of mak
in~ annnal t·c•pnrt to thl:' sN·rl'tary of state, in .July of each 
YPill', iilr \\'ith the scet·etary of stale• a sworn statClll ('llt show
ing th (• amount of sllt'h inPI't'Hs<', aud shall pay a tiling fee 
thl•rron of Oil<' dollar for rat·h Olll' thousand dollars n1· fntl'tion 
thereof of sw· h inc1·eas(•, together with a l'l't'Ot·ding fep of 
ten et'n ts per on<' hund1·Nl wo1·ds, hnt not less than fifty eents. ·' 
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Under tl1is scrtinn, wlu•n thr t·ompany first. s('rl\s authority to 
trallsar.t busin('ss in this stHft', if its pt·opl't'ly :llHl mmlt~~· within 
the stat e of Iowa is less than $10,000, it shall pa~· u fet• uf $~5.00, 
ami if its money or propra·ty execed!-i *10,000, it. shnll pay a fl't' 
of $25.00 and $1.00 fur each thousand UOliU11S nf Sttl'h property in 
excess of $10,000. Upon inc·rcase of the proper ty of I II(' t·ol·pm·a
tion in use in the state of Iowa, the corporation is requit•etl to pay 
a filing fee of $1.00 for· each one thousand dollars Ol' fntction 
thereof of such increase. The statute does not say that the fee 
!'>hall be paid upon each thousand dollars of inc1·casc in excess of 
$10,000 but says p lainly that wheneYer there is an inc1·rasr in the 
amount of property nsed in the state of Iowa, there shall be a fcc 
paid of :!;1.00 per thousand uoon such inc1·ease and ,this is trur 
whet her the increase hl'ings the prope1·ty in usc OYCI' $10,000 or 
not. A11y other constn1ction would I'N)U i1·e that we rN~d into the 
statute somet.h inA" that is Hot the1·e either hy express words or hy 

fair iutendmcnt. 

It is the opinion of this denartment that you should t·harge a 
fee of $1.00 per thousand upon the increase in the property of 
for<'ign <:orporations usc•d in this state t·egardless of whether such 
in<:rcasc makes the value of the property used J!reat.t'r or less than 

• $10,000. 
S 11 E1.nv CULLISON, A Rsi.dunt Attorney Gr?Jrml. 

WH F.:'\ RECRF.1'.-\ ta· OF RT,\TJ.~ "'Hot'I,n H.F.Fl'RJ·~ TO PI Ll<: 
:\ fiTJCJ,ES 

The secretary of state ~;ho'uld refuse to file a rticles of incorporation 
which provide for what Is termed "patent stock" when it is provided In 
such articles that thl? holder of such stock shall at all times possl'ss fitly
one per cent or the \'Oting power in such corporation and a like per 
cent of dividend ami assets thereof upon its dissolution. 

August. 1!"), Hll!l. 

IIm1. 'V. C. Hamsay, Secretary of Rt.ate. 

Dear Sir: 

'Ve ha,·e your letter of August. l-Ith in whit·h ~·ou ''''lf\lest ~s to 
n•tHlrr yon <lll opinion with refc>t·ence to the l!·~al1ty of the at'tlcles 
of imo1:poration prcsentc>d to you fo1· filing hy th'· En~lc Coml~(·r
eial Fertilit:CI' (\mtpany of ::'\ewton, Jowa. You nsk \\'h(•tlter s<•l't 11111s 
4, ;; and !) of these artit·les are le~al and whether OJ' not they arc 

in aeeord with thf' public policy of this state. 



REPORT OF TilE ATTORNEY GENERAL 

. \\" it ilout sd 1 i11g th•· arLi,·lcs of incorporation out at length, we 
wtll be <·ottl!'nt wi t h sf'tting for·th artide 4 and article 5 as follows : 

· · :\ rt idt· I\'. 'fhc c·apital slot·k shall be one hundred t~~ 
~ancl clollat·s, diYidrd into s harPs of one hund red dollars each 
and none of sa.itl stock shall lH' issued until the corporatio~ 
shall haw r·c<·C't \'C<l t.hc pat· , ·al ue t:hC'rcof. 

"~uiJjt'<:t ~n 1hc appr·ontl of the cxccut.i,·e council as by 
statute prond~ll, rrnl Pst al<', personal property, work and 
laho!·, patf'nt rrghts, ancl <·hoses in action m ay be taken and 
l'<'t·(•rv~d for sto<·k at such priecs and upon such t erms and 
t•(ntdttlons as may be ag-reed upon by the board of directors. 

"Of swh total authori7.c>d capital stock there shall be issu ed 
fo r patents and patent r·ights such an amount as shall be 
agreed. upon hy. the .board of dircl'tors and authot·ized by the 
cxcc uti\'C r·om~tll, sn rd stotk to be lmowu as patent stock. Of 
a ll stot·k not rssuecl as patent stoc·k, one-third shall be issued 
as prcfPrTcd stocl\ and t he rem a in ing two-thirds as common 
stock. 

''1\.rtiel.e. V. Tltc patent stoc:k shall at all times possess and 
cxrr.·eli'C fttty-o nP )WI' een t ot' the Yoting power of all of the 
c·ap.ttn I stnc·k of the C'Orpor·ation issued and outstaudinO' said 
votrng- po\\·er· tn .hC' clh·i<lrd and di~trihutcd among the ~~hares 
:•! paten t st O<·k ts~uccl and ou !'standing in cqn a 1 p roportions. 
lhe patent stoek Jssued aml ontstall(ling shall, subject to the 

r:1ghts of hnlc1t' rs of pre[crrc<l stoc·k, be entitled to and r eceive . 
l1ft.y-onC' per· <:Pn t of' tltc cliYidenfls d etlarccl by the cor·poration 
m~d t.h c• pat{'nt stoc·k sha ll 11pon the termination, dissolution o; 
wtn~l ll l! .up <1f tlw all'a irs of the torporation be en tit led to and 
rt'N'L\'e ftf l.\·-.onr JWI'. c·c•til of all the property and asset" of 
the enrpora twn, suh.1c"t to th<• ri~hh; of the holde rs of the 
p~-c~C't'J'NI stor-k_. s~id div idends. property nnd assets to be 
~~.r~'Hlerl, 11nd dtstrth.u ted. amOIIf.! the shares of paten t stock 
lSSUCd ciiHl ontstan<lllll! 111 equal proportion:.;.'' 

. Artic~Jc IX to wh ich yon dit·ec·t our attention deals with t he elec
t ron of t he o~Hl'crs o~ the c·orporation and definitely fixes t he voting 
power: assocrated wrth t he patent and rommon shares of stock 
of tit ts c·nm.rany. Rirwe the ohjcctim1s we find to these art icles 
<'aH.Iw prcdtt:fcd upon the fom·t.h and fift h articles, we have omitted 
S<'ttrug fo1·th th<' ninth a r t icle. 

After C.'ll:cful study of t.hrse articles of incorporat ion , we ate 
of the op1 nron that the proyisions of the f ou rth and fifth articles 
nrc not only. contt·ai'Y to the puhlit' poliey o.f thi<; state but in fact 
arc a n CYaston of the provisions of sct·tion 16-ll -b o£ the snpple
~cnt, 191~, commonly .c·allecl the " P eterson J1nw." This law pro
Ytdes t hat no cor·poratron organized under the laws of t he state of 
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Iowa, with certa in except ions, shall issue any capital stock ot· any 

certi.D.cate or cer tificat es o.f shares of c•apital stock, or any subst i
tute therefor , until the corporation shall have r eceiYcd the par· 
value thereof. The law further provides that if i t is proposl"d t o 
pay f or said capital stock in property or in any other thing than 
money, the corporation p roposLng the same must, before issuin g 
the capit al stoc·k in any form, apply to the executive council of 
the state of Iowa for leaYe so to do. The provision is further made 
for submitting an application to th e execntive council and f or an 
investigation to ascer·tain the r eal ' 'alue of t he property which the 
corpor a tion is to receive for the stor-k it thus proposes to issue. 
In other words, the intention of the legislature of this sta1 c was to 
pro,•ide that for every share of stock issued, the corporation 
should r eceive par value th~rC'for, and that all stockholders shall 
have paid in to th e corpor·ntion an equal amount for Nlf'h share 

of stock they possessed. 
The articles of irworpor·at ion submitt ed to you hy the Bn~l~ 

('ommereial F ertilizer Company seck to rvadr the force and C'fft>t· l. 
of this statute l1y p roviding that tl1C'l'C shall h e issued what is 
k nown as patent stock a nd that this pate11t stork ::-hall be issned in 
payment for t he pat£"nt regardless of the valne of t he patent and 
shall r C'prcscnt fi ft y·one per cent of the .Yotin~ p ower. fifty-one 
per cent of the dividends of t he corporation an d fif ty-one per 
cent of the assets upon dissoluti011. I n other worcls, tltr hohl<•r of 
tllC paten t sto<:k eon tr·ols and owns fifty-one per ernt nf 1hr cor
poration even thon~l1 the exccutin rouncil ma? sPc fit to p!af'c n 
Yalue upon such patent in n s nm fat· lrss than wo11lcl he r r pr·e
sen tf•cl by nfty-oiw per t·cnt of the sto<·k of stwb t•or·ptmrtion. 

T am thf'rcfor·c rf'tnnrin~ to ~·nn tl1C' al't it·les of itwnrpnmtion 
s ubmitt{'d to ns a nd a<lvisc yon tu I'C'fusP tn fil r said art i ~·l es of 
in corporation with the r cc·oTcls of ~·our· office for thr. r easons ahove 

g iven. R . • T. PowEHS, Assistant Allon'"!l r:rnen;L 

WHF;~ FORF:WS C'O itPOHATIO~ HEI, JE\'IO:H FltO:\f 1'.\ \' 1 ~(; 1•' 1·~ ·~~ 

To relieve a foreign corporation from pnying the fc<' umlr-r flection 
1637 code supplement, 1913, must he strictly iimltecl to manufacturing. 

.July :10, 1'l 1 !l . 

H on. '\V. C. Ramsny. Secretary of Rtatr. 

D c>ar S ir: 
I have your l etter of the 24th inst. in which you ask for au 

opinion fr~m this department a s t o whether or· not the Perfection 
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<'nrr1 J>lantrr i\funufac·lul·iu:.r Company lotatt'd at Sioux Falls, 
. ·. D., would t·unte nnclc•r lh<' exemption appJ~·in~ to the foreign 
l'orpnrati11ns c·atT,Yilll! on a manufadurin~ business as pi'Ovided 
for in !-><'.-linn Hi:li of th<' snppl<'ment to the code. 1!)13, and tbcre
fot·r he exc·mpt f1·om th<' paymrnt of the fee required by said sec
tion. 

By :t r rfC'rC'nc·t' to !->llicl s<'c·tion, yon will finrl that only eorpora
ticHis for pt'c-11 n ia r_,. profit (•fiiTyin~ on a manufacturing business, 
ns drnl'iy cll"filwd anti I'('Stri<:ted hy its artides of in(~t·poration, 
nr1• <'X('IIlpt nnch•1· said sN·tion. 

I IJnw I'Xilmi tll•d til l' Hr·tit·lrs of inc·m·po1·atinn of said l'OIIIpany 
and I find t IJ01 t said a 1·t ic· lrs clo not rrst1·ic·t the husinrss to purc•ly 
lll illlllftwuriu;.! hu1 a11t lrlll'iZt's the t•ornpnny to l;uy and srll real 
l'Slat1• irHiist• l'illlilla tPiy. 

I alii I lrt•rpforl' or tlr l' opilliOII that iiHISIIIUI'!J as t hP autlrol'ity 
to p111't hasl• rPtrl c•:-.talt• is 110t limitNI to ~ul·h real rstat<' as is net·<'S
sa•·y for till' pr·opet· c·o1ulnl't of its mannfactu riJI!! bnsinrss that 
sa icl c·orpora t ion dors 1wt t·omr ''"it hi n the ex<'m pt ion of said sec
tion lti37. 

W . H. C'. K~;~unu·K, Assi!!f1mi Atlornry (;cnerttl. 

CO~If'l 'T.o\ TIO:\' OF FI-:J.: HEQl' IHED OF FOREIG~ CORI'OUATlOS 

The tax or rec char~terl foreign corporation~ should be computed on 
tho properly used In th is slate. anrl when there has been an increase It 
should bl' co:uputt:!d on that Increase. 

II lilt. \V. ( '. l:i!lll'<H~·. :--it•t·n•lary or :--i1all'. 

Dear ,'i r: 

All:.!liSt :!0, 1!11!). 

Your two ll'tli'I'S or lh<' l!l11J in!-it. utlur(•ssecl ,,, Atlol"IIC'~· (leu 
t•ral H . M. lla\'11('1' l't'l!t l ill ;.! to l"lt l' rc•r l'or itH.'l'<'il~NI c·apital in usc 
in this stute of tilt• Prairit• Pipe Line Company, a Kansas t•orpnrn
tion, and t ht• Cl t'IH'l'lll t'i:.rHt' Company, a l\ew York l'orporatinn, 
have h<'CII rerl'nt•tl to me fo1· atle11lion. 

You !-itah• th a l wht'll t ht• a bon~ mctll il)ued l'llrporat ious lumk 
tltci 1• fi1•st l'l'pOt'l liS ttl 1 liP illllllllllt or tJr('ir Jll'fiiH'l'l)' in IISC in 
this :-: tate', tha1 snid t·or'JH•rat ions J't•purlt•ll a et·rta itr anwun t ; that 
thrir lll'Xl lllt !Hial l'l'JIOI'I siJo\\'Pd dt•f·J'l!Hsr in th t• l.llllOilllt of prop
rr·ty used in this stale, hut lltt•it· lltinl an uual n•port showt•d an 
iucrcasc O\'l'J' thr first rrport. 
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You tht>n nsk whethl"l' you :-:lwnld lwsr yn111· tax IIJHIIl the in
t:rease as shown by the third report O\'l'l' l ht• lirsl J'f'!)OI't, ot· IIJHIII 

tlte ilH:t·ease as shown hy tht• thil'tl rl'pcwt on•r the second report. 
Your qurstion will ht• tletrrmitH•<l fmm that portion of st'l'tion 

1637 of the supplement to thr t:ode, 1!)1 :3, whil'lt reacl" as follows: 

"Before a permi t is issued authorizing such corporation 
to transact business in the state o[ Iowa, said eorporat ion 
shall pay to the sect·rtary of stute a fer of ten t•r nts p<'r one 
hu nd rt'd words for reeonlin!! the ce1·t ifit>d t·opy of tltc art irlt's 
nf i1wor po•·ation, with resolution and statl'nwnt as previously 
set forth, and a filing frr of twrn t~·-five dollars upon trn 
thousa11d dolhll's or lrss of mon<'y und JH'OJH't·t~· of sut:h l'OUl· 

pnny ac· tuully within. tht• stair of I own, und of one doiiHr for 
eadt om• thousHnd dollars of Sllt·h motH'Y ut· p1·ope1'1y wi1hin 
t his stall' in t•x~:Ps!' of' ten thousand dolla rs. I f from timr 
to 1imr tlJ<> UlllOllnt Of' 1110111'.\' Or ot!JCI' Jli"OJWl'l.\' in liS!' in tJrr 
stat(' or Iowa h~· ~aid forci~n ('Ol'JIO!'iltion is inc •·ea~ed , !'aiel 
Nll·poration shall ut the time of saitl inc·rcaH', Ul' at the tim<' 
of makin:.r annual I'C'J)OJ't to tl1e s<'t' I'C'tary of state, in .July of 
rad1 vc•at· fi"le with the !<C'C rrturv of statp a s\\·or·n stah•ment 
sh1,wt'nl! tl1e amonnt of !<IH'h increase, and shall pay a lilin:.r ft'(' 
t herron of ont• dollar fo1· Nu·h one thousand dollars or t'nw-
1 ion then•o£ of such inc rcu~c , loJ!t• lhr r with a l'etordin~ f<'t> 
of' tell tt>n ts per OIH' lnmcll-ed WOJ"ds, hut not less than fifty 
t·t•n ts.' · 

From tht' rureg-oin!! s1UIII lor5' Jll'O\'isioll, it is plain that the pay
ment uf an additional tax shall be reqnirt>d only wht>n thrre has 
ht'Pll an in1·r rasl' in thr amount of property liSNI in this state h:-; 
fort>i;.!ll t·orporutions, au<l in t·OIIIJIIllill)! snt•ll ncltlitional tax in 
the prC'~t'll l inslallte, you should hasc th<' sa11w on the im:rrnse as 
shown in the tlr inl report uwr the first r<'pmt. 

\V. H. l'. KF:l'l>ltlC'K, Assistant Atfornry (lenrl'll l. 

A foreign corpora t ion acting n!1 an agency or the federal government 
is exeml)t f rom making th e report and puylng the fees requlr·ed or such 

corpomtions. 

Novrmlt<'l' 2-l, l !Jl!l. 

li on. \V. U. Hamsay, Rrcrrt ary of ~t ate. 

Dear Sir: 

Your Jrtter of t he 31st ult., atldrcs.<;cd to AttCJI' ll l'Y General H. 
.JJ. liaYnN, hns been refetTecl to "mr for r<'ply. 
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You ask wlwtlu·r or uot lho• L'uill'd States Housing Corporation 
is n •quir<'d In utakl' th t' rr port ;HHl pa~· t he fees referred to in 
S<'<"tion ](j;3j" or the su pp lt•llt t'ttl Ill t he t•Orle, 1!)13. 

Yn11 ittfot'llt t his c!l-p;tt'llltl'llt that the 'G11itcd States Housing 
{ 'm'JHH'at ion is an a:,rc11c·y uf the :,!O\'rt·nmcnt of the United States, 
and is ('II:.!Hl!Cd at t h<' pn·sc•ut tim(' as a holdiug corporation for 
the tit le tn t h<' pt·opc• t· t~· lnratrd at th e t·antollm<'nt at Camp Dodge. 

lt is a well n •1·og-n izNl ntl c 0f law that a state cannot tax or 
c·on tml any of th r prnJwt·ly he ln11::dn:,r to the gowrnmcnt of the 
l'nit C'd Statrs, in the nt allli C' r lH'o\·iclecl for in section 1637. 

T herefor<', if you a rc• sllti .... fird that the> Unitrd States H ousing 
Corporatiou is af'!ittl! in tlH• c·apnc·ity nf an ageney of the Un ited 
~tall's with n•ft•rc•ltt·• · to thr t itle• to the· property at the cautonmcnt 
lot ntetl u l Camp 11nd:.!t', t hC' Il said t'(II'J>OI'ation wonld be exempt 
frotn tht• Jlt'O\'isiollS or said Sl'l'l ioll }l i:J/ . 

\\'. H. ( '. 1\1·::--:ntut' K, : 1.-:sisfanl A lt'Orllcy Genet·al. 

OI ' I•:H ,\ TJ ~( ; II OTEJ, 1\'0T 1\I ERC:\~Tn,F. lll 1Si l\'ESS 

A forel~n coq)oratlon engaged In the bote! bus iness is not carrying on 
a mercantile busluell~ within the exemption found in section 1637, supple
ment or 1913. 

lion. '\V. <..:. Ramsay, Rcc:retary of State. 

Dear Sir: 

October 11, 1920. 

Y our request for an opi nion from thL'> department as to whether 
or not 1llC' .1\l iller H otel Company, a corporation organized under 
the la\\'s of Dclnwnre, comes with in the e-xception found in section 
Hi:H or the supplement to the code, Hil i$, wlncll exempt~ corpora-
t ions 

"ea t• t·yin{:.r ott mcn•anti le or manufacturing business as 
elt'arly cl<·finrclnnd designated by i ts ar tieles of incor poration " 

has !teen refcl'l'ed to me for attent ion. 

l nm of t ltc opinion tlw t said corporatinn does 11ot eome within 
the cxrmption aho,·c qun!ed, and i.e;; t herefore subject to the pay
ment of the fcc pJ·cstt·ihc>d hy sertion 1G37 mpm. 

T he al't ides or illi 'OI'POI'atimt of said r ompany permit it to trans
act various objects or business, and is extremely IJI'oad in its pro
visions in that t·csprct. 
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A rticle III sp<.'eifieally permi tl:l tlte eorporation to e11rrarre in 
t he business of operat ing hott'ls in any part of the United"" S~atcs. 
The operation of hotels is not the transnction of a mercantile busi
ness as contemplated in section 1637. The tenn "mcrl'antilc · ' 
means pertain ing to merchants or the business of merchants or 
the buying and sellin~ of commoditi<'S. ' 

Garretson '1.'. Mcrclta11 t.~ l n.sumncc Co., 1 Iowa 7'!.7 ; 
Toxaway Hotel Co. t'. n. E. Smatltcr.~, 216 U.S. 439; 
l n rc U11itcd States l l olcl Co., 134 Fed. 22fi. 

Neither does the transaction of real estate business come within 
the meaning of the l<'t'tn "mct·eantile." Article ITI aforesaid 
also permits the eorporation in question to r11gagc generally in 
the business of buying aJtd sell ing r·rul estate. 

I n re J(i11gston Realty Co., l GO Fed. 445. 

Therefor e, I am of the opi nion that the Miller H otrl Company 
shall comply \Vith section 1 G37, su pplement to the code, 1913, 
wi th r espeet to paying the fcc therein prescribed. 

W. R. C. K r.l\'OIUC'K, Assista nt Allorucy General. 
~! 

Corporations may renew charter by amending articles during cor· 
porate exis(ence prior to a period of three months before termination or Its 
charter, hut It mus t file amende•! a nd s uhstltuted art icles and pay feei\ 
requi red by section 1618 supplement to the code, 1913. 

Hon. '\V. C. Ramsay, Sect·etat·y of State. 

Dear S ir: 

October Hi, 1 !11 !l. 

Your letter of the 8th ult., addressed to Attorn ey General H . 
M. llavner, has been referr ed to me fot· reply. An cal'licr answer 
would ha,·e been gi\'Cll hut the clcpar tm<'nt has not been agreed 
on what the nnswc>r should be. Hence the delay. 

You state : 

" 'l' hc l ema (late Company of ( 'rclar l•'allll, Towa, was in
corporated unuer the> law for pccuniut·y p rofit ou 1\lay 17, 1!>00, 
the eapital stoc·k authorized hci n~ $120,000, and the cxpit·a
tion da tc being fixNl as of May 14, 1920. 

" That 0 11 Jul\' 30 1fl l !l. said corpomtion amc•Jilll'rl its 
articles, incrcasccl its 'c·a !lital stot·k to $-t-00,1100, t•xtrucll'd i1 o.; 
corporate cxisteucc for a pct·iod of twenty years fl'lltn tl11· 
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30th day or Aug'USt, 191(), anu l'C'Illitted to your department 
the stlln of $:!80.60 as a t·cc·ol'(ling' and fi ling fee." 

You then ask: 

"(1 ) Dews a corporatiou hH\'e the right hy way of amend
ment to <'XtPnd its corporate P<'riod; 

.. en If it does ]Jan' th r rig-ht- taking- into consideration 
that t hr c·ot·pot·a t e pc•J'iod do<'s not expire un til May 15, 1920 
-whr11 nwy ot· must such C'xtension be made; 

"(:l) Wlwt nmo11nt of filiug' fC'e mnst he char~ted by the 
sc>c·t'f'1at·,· of state in ease you find that thry are allowed to 
extc>ncl thrir c·orporate period iu the manner I)J'Oposed in said 
amendnwnt?" 

Tire fir·st two qut•st ions uuty us we'll he answrt't'Cl to~ether bc
l'llliSC' tlrry ir r,·ol\'c a discussiou of the• same statutory provisions. 
Tl1e ;:rerret·al s<·c-tioll rrlating to maki1rg- amendments to corporate 
artic·les is found itt 

Sl•<'lion H i l!i. supplrmc>nl to t lt<• c·ode. l 913 whit·h rE>ads as fol
lows: 

•· Anwlldntc•trls to art it.:!t's of irH·orponrtion nHrl,inf! changes 
in any (lt' the provisions of thr artieles may he made at a11y 
atrnual mrrting- of the stoc·hholclrr·s or· spcl'ia l mrPtill::t rall<'d 
for· that pllt·pose, and thry slwll be yaJid on ly wlwn recorded. 
appt·on•cl an d puhlishrd as tlw orij:!imrl artic·lrs are r<'qnirecl 
to hf'. If rrc1 inc·r·c·ar.;<• is madt' in the amount ol' l'apital stoc·k, 
a c·ertitit·at<• fer of one dollar· and a rC'ttJI'cling fPe of ten e<'nls 
pc>r· onr hunclt·('d wonls mnst lw paid: no J'('l'Onling- fre less 
t.lwn fifty <·(•nls. "'IVhr r'e' c·apitul stof•k is inl·r<'tlsC'd the eerti
fit'atl' frr shall IH' mnittc:>rl hut a filing- fcc of cnre dollat· per 
lltousarHl clollar·s of slll'h itrl·rc>ase tog-elhc:>r· with a reeor·ding 
fee of tru l'C'n ts per· one hundrrd words shall he paid. Snc·h 
a lll<'tlllmen ts need only hr s i:wecl and a(•k nowlrdg-et1 by S\H' h 
officers of the e·orpot·ation as may be drsi~natcd hy the stock
holders to perform such a<·t.'' 

Lt wm; held i 11 the case of 

Lamb 1'. f) obgon, 117 [owa 1 :2 -~, 

that undrr· this srl'tion, as it thr n stood, a t:Mpor·ation mi~ht ex
trn<l the perioel of its existcrll't' hr simply am<•ndinl! its artic:les 
hut aftC't' thr clN·ision in that t'iiSl', the> )c;>gislatur·t' adopted what 
is now knmnr as 

kel'lion ] filS, supplt•nrC'nt to lht• t·nde, 1n1 :1, 11 port ion of whieh 
is us follows: 

OPlNIOKS RELATIKG TO CORPORATIONS 445 

"C'o.rporatiom; for the co11stnu:t ion a 11<1 c..peratio11 , 01. t ht' 
operattot~ alo11r, of stC'am railways, intcrurhnn rail\\'an; aud 
street ratlways, for the l'~tablishmellt and l'Ondm•t of savin!{ll 
banks, ot· fot· thr transartwn nf the business of life insurant·e. 
ma~- he fnl'n1ed to rndut·e fifty years: those for other put·· 
poses, 110t to exceed twrnty rcar·s; but in either· l'asr the,· ma,
b~ t·~nrwrd from limr to tim r for· the Satlll' or shot·ter· prriod~ . 
wtthm three months hrfot·e or· after thr timt' few tlw trrminu
tion .th<>r·eof, if ~ mujori!y of thr voles l'ast at any t'l'~nlat· 
eledtort, or· specwl <•lre·lton called for that Jllll'pnse, br in 
f~vot· of sndt l'en;-wal, nncl if thosr \'otinj:{ for sul'h renewal 
w1 1l purchase at tts real value the st<wk \'oted against sue·h 
rC'newa l. Ruch renC'wals shall elate fmm tltr l'xpit·ation of 
the cor·pot·ate P<'t·iod whi<•h it sne·c·eeds and shull he limitrd 
in duration to a period not cwrPding tht' time allowrd hy 
law to the sam<' class of e·ot·pot·ations. ·' 

From a rrading of the seC'tion last qnoted . it mi~ht be ar~11ed 
that the lc>gislaturc did not intend that a cot·por·ation could ever 
extend the per·iou of its existenre except that it follow the emm;c 
prescribed in this section within a period of three months heforr 
ot· a prriorl of tht·er months aftet· the date of the exp iration o£ its 
m·il!in al cllllr·tet·. The sertion apparently so slatrs and still W<' 

ft>rl that it shou ld be C'onstrued in connection with section Hi1!5 of 
the supplrmPilt to thC' c'odr, Hll~. first ahovr quoted. It is n ntl<' 
of statulor.\· c·nnstrnc·lion that whet'C' two statui<'-; ar·e appar·pntl~· 
uppnsc>cl to rac·lt olhPt', hnth shall hr l!i\'en suc·Jr fon·C' and efTrc· t 
ns sh<tll prnnit nf their h<>ing' harmonized rathc•t· t han In drr ln n· 
that th e OJH' J'C']l<'a Is t hr otlrC'r'. 'flrr scc·tion fi r·st q uoll•d sp<'e·i fi. 
1·a lly stat rs I Ita t a mt>n<hnt'n (:.; to m·t ic·lrs nf i nrot·por·a t ion ma.v hi' 
t1n1cle by "1111tking' c·han!..(l's 1:11 fiii!J of lhc 1JI'OIIision.~ u[ Uw at·tic•l<>s. 
l'tc·.'' and of <·oursr onr of the provisions lll'Crssa rilr is a stnt<' 
uwnt. of thr clrmttiun of the c·or·pornte tct·m of r=--i:-h·rH·r. l t se<>ms 
to us that without doill:? \'iolcnt·e to thr lang-na::rc of l'ifhc>r' scc·lion. 
that it is pt·oper to hold that section Hl18. snpplenwnt to lhr <·o<lr, 
1!1):3. is intC'IIdNl to permit r·orporations to t·rnew thei t· c·cH·pnr·atc 
trnn for· il full JlC'riod of twenty to fifty )'l'an; as tlrr <·asc• IIHJ~· he~ 
at. any I inw within thr·ee months hefm·c or a periorl of three months 
after· th e date of the expiration of the ori::tinal dwr·ter, hut that 
it dors 11ot lle'l'<'ssarily fol low thut a rm·pot·ation ma~· Hot rxtrrrd 
its ,·or']Hiralc• Pxisl<'ll<'e c>xcrpt tlwt thr tenn of lh<' nc>w pc>riod nf il -. 
1'-.;i-.t .. nc·f' \\'lllllcl hC';..rin fro111 llw clnte of 1 hc> t'c'n<•wal ,.pr·tific·;tf t• 
is:-: 11 c>d h,,. tli l' st·1·r·!'tary of st;rtr. 

'l'li c• t·e• is no r·rasotr, howe\'(•t·, "'"·'' the• pr'(J\'isions of sc ·1·t ion llii H, 
supplem<'nt to the eode, If)]:~, slwnld not he followc•<l in othl·r· par·-
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ticulars wh<>re the c'orporation seeks to amend its articles so as 
to cxtl.'nd its c·orporatc cxi_o;;tcnl'C du r ing a pedod of its existence 
mot·c them three months prim· to the date of its termination as 
set out in the ori;,dnal c·lwrtcr. 'L'h c ametHlment must take the 
form of amC'Ili1N1 aml suhstitntccl arti•·lcs and the fi ling fee re
quir<>cl hy s<><'fion Hil R, snpplt'ment to tht' l'Od<', 1!)13, for a renewal 
of its <·urpo•·ate <'Xist<'IWC must he pai(l. 

As bea rin~ somcwlwt 011 this qttrstiou and particula l'ly on fees 
to be paid, see 

Na.lional L l'ad Co. L'. Dickimon, 70 ~- J. T1. 596. 

I n the case of the I owa Gate Compan~·. I sec 110 reason why it 
ma.\' 110t alllt'JH1 its art ic·lcs of incorporation at this time so as to 
extc1lCl its <'Orporatc exist<>uce fo•· a period of twE-nty years but in 
doing so, it must file with the sel·retary of state amended and 
substituted artieles and pay the reg-ular renewal fees; and the 
new corpor ate period will be~in from the elate upon which the 
renewal ccrtifit•atc is issued hy the scct·ctary of state. 

F . C. DAVIDSO!\, ils~istant .Attorney Geneml. 

R ENE WAl" OF CORPOR.>\TE E XJS T ENCE 

/1. ch:q1ler 1, tit le I X corporation may renew its corporate existence 
hy ti l ing anll'ntled and subslitutetl articles. 

B on. vV. C. Hamsay, 
Serrctury of State. 

Dear Sir: 

May 27, 1 ~l:!O. 

Your lett<'t' of t he ~6th inst. adtlrcssccl to the attorney general 
has been hantl<>d to me for reply. 

Yon asl\ l'or an opnion from this rl!'partnwnt 011 the followi11~ 
fac t:s : 

'"}'II is l'OIIlflllll)' !'llllllll('llC'C'd its l'OI'JlOI'Hfc' (•X ist('Jll'(! 011 

Nov<•mhc•· l-l, 1!)0~. Its 1·orporalt• JWriocl cxpii'<'S 011 Nt•v<>mlJCI' 
R, 1!!22. 'l'hNi<' I'CIIC'Wal art it· lt·s pr·oy id<> fo1· illl P:XtPnsinn of 
snill <'Ol'JlUratp p<'riocl to 1\Iareh 1. 1D-W. In \'il'w of sai1l 
pr·ovisinns of Sel·lions 1fi1G a11d lf i18 nf lil<' l'O<lc> <ts H11H~tHlctl. 
r wi ll ask that you kinlll.v J.!iw· 1111' a \\'ritt c•n opinion as to 
whelh<'t' or 11ot this c'lll'pond io11 sha ll lw pr nniltPcl to <'xt .. nd 
its l'nt·pnraff' })<'l'iod at I hi~ t i111c and i11 this mal ltH•r." 

T his ciPJ>III'tiiH'II( has ht·rl'lol'ul'<' r lll\'d that a •·nrpo1·at inn l'o t' 
fJCl'll ll iat·y prufit organ izell lllllh-1· I he c·Mporatiuu laws of Iowa 
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may renew its l'Orpo•·ate cxistcnl'e by me1·ely antt~nlling it::- m·ticles 
of incorporation purl:uant to the pro,·isions of s::-ction 1615 of the 
supplement to tlw c•ode, 1!11 :1, a lthou~h unt!er S<'l't ion Hi18 of the 
suppl<'mcn t to the c·odc•, 1 !"II :3, it is p•·oviclt•tl that a c.:orpot·ation 
may renew its c.:orpo•·atc exist.en<'c if adiun to that cml is taken 
within tl1ree mon ths JH'im· o•· tht·ee months aftet· the expiration 
of the corporate period, as disclosed hy the articles of incor·pora
tion and the records in the office of the secr·etm·y of state. 

T his rulit,g is bottomed ·upon the rule of statutory ronstruc
tion, which rcqui•·cs that in the ronstruction of two statutes wh ich 
seem to conflict in thcit· ]WOYisions, a construction shall be gi\'en 
which will sustain both statutes. Tbe l'llling is fu t'ther based 
upon the proYisions fotllld in scdion 161::>, whi l'lt perm it amend
ments to thn art itlc>s of iul·or·pm·ation hy mnking chnngcs in any 
of its pt·o\'isions. 

In the instant <·llsc the corpo1·ate c:xisl<'tlt'C is r\'ncwcd by a reso
lntion nf tlw sl oc·kholtlc•·s atlopting- :tiii<'IHh•ll llllll sltl,stii Hted 
arti•·lt•s·awl pn•sc•11t itlg' the saliiC tn ,\'C/111' clllic·<• I'M tilinJ.!. 

I f the l'OI'}JOI'ale cxistctlt't' of a t orporation may !Jc n•~tcwetl by 

me•·cly amending the arti<·lc•s of in!'ot·po•·lltion , then I am of the 
opiuion that the same result may be at"complishecl by •·csol ution of 
the sto<:kholde•·s adoptin~ amendt'd and ::;ubstitu ted n•'ticlcs of 
itH·or·poration . 

I might add, howevct·, that heforc the renewal would become 
cffcctiYc the <'OI')W I'ation would be I'CfJUil'etl to comply with any of 
t he proYisions of sec·tion 1Gl8 of the supplement l'o the code, 1913, 
whi(•h do not in any way con flict with the provisions of sec
t ion I G15 .. 

"\V. R. C. KE:-.IDRICK, As.~i.~lunt Allornry General. 

WH EHF. COHJ>Olt:\TF. F.XISTElW 'E OF FOTU<;to~ CORT'OHATION JS 
LESS Tl b \ N :.!0 \'EARS 

':Vhere the charte r or a fore ign corporation expires within twenty 
years from the date on wh ich It seeks to he admltteu to transact huslness 
In this state, the sccrf:tary of state should Issue It a per mit only ror t he 
pe riod i n which It may exercise corpomtc functions. 

Hclll . ·w. C. R:.unsny, 
Sccrt'tary of State. 

Drar Sir· : 

Septf'miH' l' ~G, Hll H. 

·we l1aYC your lcttet· of 81.'ptcmher 24t h 111 whi<·h you state : 
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· · 'l'llt'r<· ltas IH'<'II Jll'< 'st•nt f'd to this <kpurtmr nt few filin:.r n 
,-,·rt ilit·d ''"I'.'' ,, r tl ... ;tl'f it· lt•s nl' illt'"I'IHH'at ic•u togt•ther wit It 
applit·;ttioll, n •stdut i"n a 11d s taft'lll\'llf ol' lhl' (leot·ge J\. Honrwl 
& ('olupany, a I'I>I'P"I'ation .. \ns ti11. J\litiii<'S<IIa. 

•· I <Hll f'tll'los in:.r IH.' I'<'\I' illt tltr saitl articles, and ask that 
you ki11dl.'· fur11i~ h 1111' with a written opinion upon the fol
lowing- q n••st ion: 

''The Hhnn• tiiC' IIIioru·d (·nt·poration was du l.v i1rc:orporated 
und r r t hi' I a ws f•f t h<' ;;tat t' n f :'lli II JH'sot a; sa it l art ic: lcs JWO\' icl
in:t t'or a •·orJHI I'al r pr 1·iod of tltirty ~· Pat·s. )J(':.rinning with 
No\'<'lllht•t· 1. 1!101. wlti•·lt rnaiH·s fht• dat<' of expii'Htiott in 
J\li niH'sota :\.,,.,.mlwr 1, l!J:IJ . 'l'akin).!' this into t•ousitlt•ratinn, 
for what Jl l' l'i od of 1 inH• s ltall I iss II<' a <'lt<ll'f PI'! ~hall it he 
l'or t It•• l'ull pt•t•ind nl' t \\'1•111.\' .\'l·ars . o1· shull it lt1• 1111lil !'\o\'etn-
111'1' 1. 1~• : 11. 11tc· d:tt•• Ill"''' wlti.-l r it !';-(Jiii'I'S in llh' statp of 
)fiiiiii'SOfH! .. 

l11 iii iS \I'I' I' illg' ,\' III II' illq ll il'~·. JWI'IIIif l iS (o sful!• tJtaf it is tltf' 
opin ioll or th is clt·parfllll'll( t hat ,1' 1111 :-. ltould IIIII issue a permit 
for a gTI'll k t· Jlt'l'illd th:111 t \l'l'llf,l' y t>at·s jn nn~· 1'\'l'llt, Hlld whr11 
it is slto\\'n lt,,. tlw arli t·],·,; of i11t·or·p11rat io11 Ill' J,y a11y other: SOIII'I'C' 

ol' ir t fot'lll ;l t ion . tit at I Ill' I'Xisl t• nCI' or a t'orl' i~ll <·orpor:ation will 
!'Xpir·c• in it s slaft- of nri:till ltt•rnrl' thr expiration or 1\\'t'nty years, 
t.ltaf you slt1111 1d isstl(' a Jl< ' l'lllit 0111~· for a JWriod equal to that in 
whil'lt tlr l' t·<•l'(Hll'ation ma~· still t'Xl'l't·isl' its c·ol·pot·att' func·tions. 
ln thl' Jll'<'l'!'nl <·asc of th e f:p nrg-t• A. llormel & Company, it is 
Qlll' opi 11ion t·hat. you should issut• a JH'I'mit that will not run for 
a g'I'Paft•t• lc•ng-th of tilll f' !ha ll :\m·t'nthf' r 1, 1!1:31. 

B .• 1. PcJ\\'1·:1!:-', ..lssislaul !llfornry O e 11eral. 

HE~EW:\1 , O F COHI'OIUTE EXJSTE~('E 

Corporation cannot re nt> w Its corporate exis trnce without pur·chasing 
the ~lock of lho~e ohjectlu~ the reto. 

li on. \\' . l '. Ham;;ay, 
~l'C' I't'lill',\' or :-:it/11 (•. 

D I'HI' Sit·: 

l\larl'h 1, 19:W. 

YoU!' l<•tf t' l' or th t' ~(ith ult. acl<ln•sscd to AttOI'Il('_l' Gt' IH'I'al H . .M. 
lTaYI1 t' l' ltas ht'<' ll rl'l't>tTNl to llt(' for t'<'ply. 

You state: 

' ' The Drs 1\foin c•s < 'askct ( 'ompany of Des l\·1oines. Iowa, 
we1·e duly illl:orplll'ated untlt•t· the laws of the state of Iowa on 
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.M n rt'h 10, EIOO, tla•i r t·m·pot·a tc IWI'iotl l'X pi t·ing- Ft•h l'lllli'Y 
15, 1!>20. 

"1t appears that at the 1920 adjoumcd annual meeting 
of said company, held the latt<•t· part of ,Ja nun ry or the tirst 
part of February, a majot·ity of the stockhold~r:-; voted in favor 
of renewal of the corporate period, while ahout one-fifth of 
the stock was opposed to such action and hn\'e filed with 
me a ]H'otest against such t•enewal, until the majot·ity bas 
purchased the stock of the minority who oppose. 

"The corporation has p rescntrd its renewal articles for 
filing, but with such protest at hand I do not feel disposed 
to issue to the corporation a certifi cate of renewal." 

You then ask : 

'·'I' he question arises as to the interpretation of section 
1618 of the code. Must the secretal' \' of !-\l ate file these art icles 
and issue a cer·tificate of renewal, ~r is he in duty hound tQo 
obsen·e the pr·otest as filC'cl , and refrain from issuing the 
r·cnewal certificate until satisfied that t.h<' stol!k of the minority 
has been pur·rhased, as provided for by section 1Gl8 1 In 
other words. is the matter of buying the stot·k of the ones 
opposing renewal a conrl ition precedent to the filing of the 
rt•newal artit:Ies '/" 

'l'hC' statutor-y pn)\'ision g-overning your question will be found 
in sertion HilS of the supplement to the code, 1913, wh ich pro
vides in part as fallows: 

''Corporations for the construction and operation, or the 
operation alone of steam railways, interurban railways anti 
f'tr<'et railwun;. for the establishment and eondud of suvin::rs 
hanks, or for: t he transal'tion of the busines..<; of life iusurancc, 
may be fo1·mcd to endure fifty years; those for other· purposes 
not to ex(•eed twenty years; but in eith rt· case they may be 
rcm•wecl ft·om time to time for the same or· shorter· periods, 
within three months bt'for·e or· after the timr fo r the termina
tion thereof, if a majorit~· of th<' \'Ot<'s east at any t'Cg'ular 
t'le<:tion, o1· spet·ial eleetion caiiNl for that purpose, be in 
faYor of su<:h renewal, and if those ·voling for such renewaL 
wifl. pu1·cJwsr at ·its real valu e th e sloe!.: v olcff. against such 
1'CIH' WIIf.

11 

It is the opinion of this department that the purchase of the 
st01·k nf the minority stotkholdc>l's who ohjel!t to the renewal of 
th e l ifp of the <"orporatiott , by thosf• yofin~ f(J r' a renewal, is a 
J>I'Ct'l'qui!-iite to tht• )eg"al rPnewal of the existence of the corpora
tiou: and in tht> face of suc:h objections being tiled in yonr depart
ment o11 the part of minority stockh(lltlcr!-; you will he actin~-( 

29 
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II' it h il t ~·•• Il l' lc·:.:al •·i:.:hts if ~·nu J'l'l'ltsco to fill' aud J't•t·cwd said 
Hl'l ic·lc•s 11f rl'lll'\\'111. 

W. H.<:. K ..::-;nJUCK, As.~islanl Attorney Gcnr1·al. 

\\'H fo: H E ,\HTJ(' J.Jo:!-1 PRO\"JOF. ~0 L OnT TO CORPO RATE EXIST
J.:~CI•:--\\'H 1-:IU•: i\ltTit'L ES PRO\ ' IDF. F O R ~IANUFi\CTURE 

O F I~TOXIC,\TI~G LlQl"OR 

Where t he a rticles of Incorporation or a foreign corporation do not 
limit the corpor:ctc existence the secretary of state should not Issue a 
permit to such cor poration tor a F;reater period than twenty years. 

Where the articles of Incorporation provide that the purpose of the 
ron >Oratlon Is to manufacture alcohol the secretary of state should 
refuse to IHsue any permit as the purpose ror which such a cor poration 
ex ist~> con fli ct!! wi th the !awl! or the state. 

Hou. Vv. C. Humsay, 
l';(•t· rct a ry o f ~tate. 

Deat· S i1·: 

September 26, 1.!>19. 

"'\Vc Jta,·e your ll't t t' r of September· 2-tth in whi<:lt you state: 

" I am he rt'wit II haudiu:.r to you a t'ert ified <·opy of articles 
Of ilii'Orp cH'Ul iOII to~t'ther with appl ication resolution a nd 
stall•m<>ul of tltt• DyC'r Company, Cle\'eland, Ohio, same ltuving 
bt•(•ll JH'<'st•ntrd to this department for filin:.r, with the request 
that a t·ha•·tc•· lw issurd a uthorizing th r m to transaet busin es.<; 
in this stull'. 

"I hu\·c C'XIllllill l'd tiiC'sC articles, hut find no pt·ovision as 
tu the dutc of t•xpirutiun of this ~:orporation in t he ::;tate m 
wh it·h illi'OI'!)Ol'UtCd. 

"Kin(lly J:!i,·c me your writt en opi n ion, statin~ for how 
long n period of t ime I shall issue a certifi cate of incorpora
tion in this s tate." 

I n answet·ing- your inquiry permit us to state that it is the 
opiuion o f this depurtnH'n t that you should 110t issue a permit 
in instunt:N; such as IIUO\ 'C noted for a longer period than twenty 
yeurs. Jt is tt·ue that thC'J'e is 11 0 pt·ovision in the law with r efc r
C'nce t o the lt•n gt h of timP for wlti t: h a p ermit to a forC'ign corpo
ration shall he issul'(l. H owever , I do not think the leg isl ature 
intended to g'l'llllt fm·(•ig n cor porations g reater •·ights and privi
lege's than thos<' ,:!runted to corpo1·atious organized unde r the 
luws of this stat<'. Thrt·efore. we think that yo u should not issue 
a p<'rm il for a grC'uter period than tha t for which a perm it w ill 
be granted to a domestic corporation. 

OPINIONS RELATING TO CORPORATIONS 451 

In this particular case we belieYe that you onf,!'ht to refuse to 
issue any permit whatsoeYer. You will observe that t he third 
provision in t he articles of incorporatiou of this concern provides 
that t he purpose of the corporation shall be to 

" m anufacture, buy , sell. lease, and otherwise deal in machinery 
for the m anufacture of su:;!ar, starch, alcohol, and any and 
all of its by-products; also to buy, O\nl , lease, and operate 
plru1ts for the product ion of suga1', stan·h , alcohol and any 
and all by-products, ingredients and compounds thereof." 

T he manufacture of alcohol is absolutely prohibited by the 
laws of this state, either d ireC'tly or indirectly. In view of this 
prohibition, we do not think yon ought to issue a permit to this 
company to transact business within t his state when the business 
proposed to be transacted is in violation of otll' la,v. You will 
observe that should you grant them a permit to transact. the busi
ness outl i11ed in their a r ticles of incorporation, that in case they 
a ttempted to exet·cise t he rights granted by such a p<'rmit the 
company would immediately be suhjert to p rcsecution for exer

cising those rights. 

W e therefore advise you to refuse to fil <> lh<'SC' articles of ineor 
tion . or to is.•me a p ermit to this company to transact business 

wit hin t his state. 
n. J . POWERS. Assi.sia1lf Atlornry General. 

WHAT VALUE 1\I AY B E FIX ED O :S STOCK 

Shares or stock may be divided Into preferred and common and the 
value of the preferred may be $100 per share and the common one 

mill per share. 

H on. W . S. Allen, 
Sceretary of State. 

Dear Sir: 

l\fuy ~2. Hll!J. 

We have your letter of the 19t h iust. in whif~h you stute : 

"A rti c·l e~> of incorporation hnYe hrcn suhm it tccl for filing 
and rreord i ng in th i~ dC'p lll'tlllC' II t. wht' r ci 11 it· is pro\' iclNl t hn t 
]0,000 sha•·es of p rcfcrrrd stotk Hill)' l1e is!-iurtl earh of the 
pill' Yalu<' of ~100.00, n111l a lso thnl' 10,000 ~!lai'('S o~ c·~~nmo11 
slnl'k ma~· he JS.'i llNl Nll'll of thl' pu1· ntllll' ol cHit' n11ll. 

You then rl'qut•st 1111 opiniuu from this d c•pa1·tnw ut us to wht•tlcr•· 
you lihould file a nd J'C'tord said tu·tit·les as pro\'itlctl in section 
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lliiO of tl tt' stt p plt•nwllt t o tlt r t•odt', 1!11:3, if said at·ti('les arc 
l' (':,!td a r and i11 a l·t·nn latt t'<' wit It law itt oth<'r respeds than t hat 
t•efr·rrill:,! to tl11· ntlur of thl' t'Cil1l lllloll stoc·k. 

So fat· a s m· HI'(' altl <' to tind, thl' statut rs of Iowa tlo no t p r·oh ibit 
a di\' ision in til<' Yalu<' nl' tiH' sha res nf stock of a eorporatiot\ 
ot·l!a nizNI mHll'r t hP lawJ.; t) f this stat!• and as prc,vicled for in the 
a t·t i1·h' s to whit· It ~·ou r·pfrr. 

Tltc•rf'fon• it is t ltP npi 11ion of this O<'partmrnt that if said ar·ticles 
al'(' in <H·t·ordallt'l' wi t h th<' law in nil ot her respec ts, then it would 
hP you r rlut~· to fill' and re<·ord the same. 

\V. R ('. I\E:'\ DHI('K, .-b.~islonl Atlorm·y Gcne1·al. 

Al'THOJU7.1Wi IHH ECTORS TO IXCREASE C:\PITr'\L 

The ar ticl es of Incorporation may conrer upon the directors the power 
to nmend Increasing the capita l to a de finite amount. 

D eecmber 18, 1919. 
lion. \'l. C. Humsa~·. 

Se<·rrtary of Btatr. 

Dt•<H sir : 

You ha\'e ,·priJally submitted the fnllowin~ question to this 
d r pm·tment for a n opinion: 

" l:laYc the stockbolth>rs of a corporation for pec•urtiary 
profit the lt•gal a uthority to t·onfrr, in the artit:lc~ of in c:or 
pnration, upon t.h <' hourd of dircdors the power to anH'THl 
th P arti<·lr~ so as to increase the capital stock to a definilf·l~· 
s prt•ified amount ?·' 

It is !\aid in J() ( 'yr. at pa~P !l40: 

" T ht> 1·ap ital of a t·orpora t ion , li:'\ccl by its charter, /ll'lil' ll's 
of i ll l'or pol'a l ion. or othrr l!O\'(• rning- instrumc11t, el!nnot J.(• 
ill t'l't'lls('(l hy lhr directors without the action of the slw re
hnld<•r:-;. unkss exp1·rs.s l~· aut horizPd th ereto hy thl' c·hartt>r, 
go\'('l'lling- s tatut r, ot· other \'alid l!OYerning instrurne11t. '' 

In support of that statrm<'nt th e• foll owing cases arc otl'Pr<'u : 

X rwpurl Culton Mill Co. r. 8i111s , 10:1 T 1'l'll. -l:i:J, 03 ::;. W. 
n:;; 

( 'lti('{t (JO r'ify U. ( 'o. 1'. Allalun, 18 Wall. ( lT. S .) 2:1:3, 
:.!1 h R tl. !JO~. 

[u Cook 011 t 'or·pnr;~tiolls. 7th Ed. , srdio11 ~Ki. it is said : 

"ThP pmrt'l' to 111\'l'f':tSt' 1111' <·apit;d sltwk may Itt• \' l'sf<•d 
i)l th l' dirt•do rs. · • 

OPll':IONS RELATING TO CORPORATIO:-\S 

In s upport of that propositiou th1' author \' it!•s th e l'ase o( 
S utherland 1' . Olcull, 95 ;\, Y. !}3, 

fn the Su th el'lalf(l t'ilSI', ~II}Jro, tht• t'oll t't ltt•ltl that th<' :-:l ol'k
ltollll·t·s l'Ou ld ll'}!ally ('nllf('l' upon tlt (• llit·c•t·l tll'S thr power· tu 
nmerHI the arti<·ll's so as to illt·t·ease thr l'a pitul lootot·k In a l'l'l'lain 
Hll10UIIt. 

I t·ttn fiml no statu tor~· pt·o\· ilooio lt t>X]ll'l'ssl,\· pr11ltil •i t in~ tht• 
slol'khohl<.' rs from t•nnfPITill g- npn11 th1• ltoaJ·cl of tlif'I•I'I II I'S t he• 
pm\'l't' to lllllPtHl tlt r arti clPs so as to inl·t•t•ast• tlH• <'a]'i ta l sfnt·k to1 
a tlt.•finite amount fixt•tl h~· th l' arti t·l1'S. 

'fhe d o<·t rin e is wr ll estahlish t•tl 1•~- tl1e hig-ht•st <lit I hot·it y that 
til t' sttH'k holdl' t's nf a c·ot']Hil'al icJJt may do as t hP). p \;•a sl', so fa r a:-. 
thry ad withi11 lt•g-al honr11k It is l'q iiHII~· t•stahlislwol lt~· l'lllllJl<'· 
tpnt lr•).!al autltorit~· that the sltH·l\holdPrs run~· t'tlltt't•i' upon t i11• 
clil'l't'f n r'li thr pn\\'l' l' t o al!H'lld t IH• artidt•s in a SJIITili o• llt<llllll'l' nnd 
fo1· :til exp ress purpnsr. Stwh J HI\\'t~r is i11ltrn·nt in t ho • stol'k · 
!toldrt·s. 

'J' hpn•fort• I a1n of t l11• opinion that ynnr cp tl'~t i1111 should lw 

ans\\'(' l'<'d i11 tlw nllir11t<tt in·. 
\\' . H.( ' . 1\ t-::'\ l>t(J I'I.;, . l ~s i.~l rllll . l floi' II•IJ Ur ll tl'lrl. 

S.\1.1~ OF f;( )I ,J) ~01'ES HELU TO UE l ' :-\DEn 1\l ,l ' F: S l\\' 1 •. \W 

A Dt:'laware corporat ion llcsirin ~; to !W il its 1 11-~·('ar <) ';; g o lcl note~ ill 

To wa should comply with t ilt' hhtc ~ky law wh<'n s udt unto's are 11<11 

to he dispol;cd of in the o rdinary course of tr:11IP or c·outnwn·c•. 

ll c•ll. \\'. ( '. 1\am,.,: l.'' · 
:-;1'1''\'t'fill'~' of Stalt•. 

!)Par S it·: 

\' to(JI' f'I'I{III'Sf f'111' 1111 npi11in 11 111'1111 1111' fll'll l lll~ j l i n ll o f' ll'itd \it •l ' 
tl11• lt ' ll· \'1'111' ('011\'t'J'fih]t' ~old Jllll l' 111' t iJt• Skill ll l' l' ( 'nllljlllll,l' \l';tS 
\l'illti11 t.IH• ]lf'll\'i~in 11 s nf tlw loltu• sk.\· l;t\1' Ita ..; n·c·c•JI't•d n11r ''"tt-iiclc•r
al in 11 , a11d \\' f' d t·sin• t o ;uh· i~e ~·on I hal \1'1' '"'" nl' t lw copi11i"n I ha l 
tltc• sah· ot' this Sl'l'll l' ih· within ti 11• sf;ttl' of l11\l'i1 t·niii i'S wi t lti11 

I h1• p rn\'isiotll!' nf f liP hltll' sky Ia \\'. 

'!'Itt• lllillllH'I' ill whit·lt this o·nllljlilll." l'l' ido•f111.' ' t·ollto•lll loi af t ·~ !11 
cl is J >II~I' of its Jlti!I'S i:-; 110f ill tJ 11• ord ill ill',\' l' IIII I'SI' r,J' lrad1• Ill' 1'11 111 · 
llll'l'o·c•, 1111(1 \\'1' lltl' rl'l'n l't' ltuid that its sn l•· j.., 1\'ithitt 1h1• "l" 'i'ati1111 

ot' tlw ltlnt• sky 1:1\r. 
B .. J. l'•t\\'t-:1<;' , .l s~islttll / , 111"1'111 !I f:, 111 rot! . 
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S :\LE OF STO("J\. 0~ I ~ST.-\1;1,:\IE!\T I'L:\S 

F01·eh~n corporallons selling stocks on the partial payment or Install
ment plan must comply witb Lbe provisions of chapter .66, acts of the 
30th C:cneral Assembly. 

Jl on. W . ('. Huu1say, 
l';('t•rf'ta•·.r u( ~tate. 

J)pm· Sir: 

March 1, 1920. 

I llano your favo1· of today t' JII'Iosi ngo 1 wo let tc·rs from the law 
fil·m of Tinl!'y, J\litl'llt'l l, Pryor. Hoss & ::\Iitt:IH'Il, C'aeh pertaining 
to th<' s ulJj<•d n·ft•nctl to in ynul' lettet·. 

You stat<': 

'' T at lut·h lu'rdo u )pf fC' J' from ?lfr. Emmet Tinley, attorney, 
n•JH'<'SPll t.in:.r M1·. 11. lJ. 'J'inlt·y, who holds a b1·oker's permit 
Nn. 74 from th is nfli<·<', wh i<·h is self-<•xphmntm·y. 

'')Tt·. 11. L. Tinlt'y J'f'rC'ntly rrportl'd ttlldcr his hrokC'r's 
P~'rmit ~;ulc•s on tlw part ial paynwnt plan. 111 onr· l<'tter to 
hnn 011 .Jatlltary !i, 1!1:.!0. his u!lt'ntion \rns c·a11C'd to sC'l'tion 
1 !_1:!11-k ,_ t·lwpt('r 1:1-11. l'Odl• of Iowa. a11 d h(' was t'C'!JIIe:-trd to 
d r~wont tiltH' sal<' of :-tm·k on 1 hat plan. II is hmthe1·. ndin:;r as 
nn nttor·nc·y, has takt·n i:-:-.ne with thi~ clrparllll<'llt on thil' 
•·nliu::;, ~nd it i,... r·•·qtu•sftod that you rrnrlC't' tn this clC'partmC'nt 
nn oputu_ul as to ~rhd ht' l' l<c••·tion l!l:.'O-k is applit·ahl<' to fort'i::tn 
t'tli'Jlfll'Htrnlls st•lllll::! stcll'k in thC' l<tatc of Iowa thrn u"h C'itlr<'r 
RJ.:'f'lltS 01' hrok('J'S." . ,.., 

SPt·tiun l!l:W-k of the• 1!113 suppll'lll<'llt to tht• l'Od<', to whic•h 
you l'<'fc•·, is ns follow-;: 

''ThC' lt•t·nt 'assol·iatiou' whC'n uSC'd in this ad shal l 111('81\ 

lllt.': jlC'I'Soll. finn, t•ompatt~· . parlnPrslrip, nsscwiation OJ' t•orpo
rall oll , ot hPJ' than huil<lill!! alltl Joan a'\so.·iations mul instil'· 
llttt·r t'OIIl JHtlli t•s attd ns:-m·iat ions. whic·h is:HH' st twks 011 the 
partial (111~'11 1 ('111 or insl 1tllm<•flt plan. The lrJ'nt · issn(' · shall 
lllt'an issue•, i-;t' JI, plac·(', ('11!.!l1J.!t' itt or otiJN·wis(' tlispuSt' of or 
llltntll t•. Tit<• t l' rlll 'sto1·k' shall mPall ('t' l'tific·alt•s tn••mht•l'· 
ships. shan·s, luttHls, t•untr:u·ts, clt•ltrnturr . .;, Sltwk.s, lt\JI!ittl' 
t·ottll';lds. or ot lrr•· in,·rst mrtt t S('l'lll'it irs o r a).!t'f'l'll1PII ts of 
:'"·'' l;i nd nr· Plta.nt •·IPr io.:slll'tl npn11 till' l'al'lial pa,\'llli'llt or· 
tn l:t 11m,•nt pln11. · 

T t · I ;"" ;, n par·t of ·lrapt,.,. tin. a ·(-.; of I'll' 'Hl tlr Cc•tl('t'al 
's <' '11 1 ·~·. :t t•d in ,-onstt·nit •J.! tlr r s(' ·tio11 rpwll·d it llta\' not bt• 

amiss to ref<•r lo !lte title• to this ad. ,,·hil'h n·;Hh ao; follo~rs: 
"All Ht·t to jll'll\'ide for· tlu' l't'l!lllat ion of JWI'snns finns, 

com paniC's, part nt•t·shi ps, assol'iat icms or l'orporat ions: other 

I 
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than buildinJ! a11tl lnnn ns:-twialinns llllcl insurlllh't' ,•ompanies 
and assoc•iations. whi1·h i,...,,th', plan', :-I'll c11· olh!'rwi,.:c C'IIJ!a):L' 

in tht• husinrss of haudlin~ \'1'1'1 itit-atl•s. lllt.'tllhC'r:-.hip:-;. shan•,.;. 
rontt·at.:ts, cl<'l•rnturcs, hondo;, stol'k, tnntitl<' t·ont ra\'f ,.;. or o!ht'r 
ill\'CSIIIIl' llt S('<•II J'iti t'S Or :IJ!l'('l'lll\'llts nf an,\· kiJH\ (lJ' t•h:tl'llt:i t'l'. 
on the p:u·tial paym<'nt or installml•nt ph111 . JWrst·ribinJ.! tiH• 
terms and tondit inns upon whi\·h stH·h per,...ons. firm.;, t·mn
pmries. ])artnrrships, ass<H'iations or c·orpnrations shall he 
pet·mittetl to do ImsitH•ss within this stair.'' 

It was the cl<'nr and manifest intenticin of the Jc•::rislature .. not 
only as ('X pressrcl in tit(' tit lc of the m•t, hnt nlso in the se..t ion 
quotl'd, to proYid<' for t h<' r('~ulat iun of nil persons. finns. rom
panic.s. partn('rships, nssrwintions, and rorporatimts. othrr thnn 
building anrl Joan assoc·iat ions, ll.IHl inslll'llll l'l' (•ompaJiie~ m1d 

as.c;oc·iations, whit·h issue sloc·ks on lh r parliu/ pnymn1f or in.~ lall
m cnt ])lrm , and l am rntir·t' ly nt a Jos.s to utHlrr:-:t und upon wlwt 
theory it ean hr c-laimNl that for<'if!tl Pctl'Jlllrat inns which issue stu·h 
stocks shn11 not h<' hrld subjrl't to the t>rov isions whic·h a•·e made 
distint'tly appliC"ultiC' to all pl'l'soHs, fi•· ms, eompani<'s. partn<'L'· 
sit ip:;, ussot iat ions a 1111 t·orpo m tin us. i'xc·rpt those S]Wt·i lic·ally 

('Xerptrcl. 

The• te rm "sf•c·ut·i t iC's ot• n:.:J'<'l'llll'llls of a11y kintl ot· d~ara<·lt•r " 
is hot h t·lcar ;uul t'Xt'\'t'<l ill).!ly c·olll )ll't•lu·usin•: nnd thP tl t'liu itinn 
of tht' term ··~t,)l'k," as Jli'O\'itlc•d ill ti ll' :-t•c·tioll. is both s)H't·itit· 

Hllll c·ttiUJli'C'hl' IISi\·e, I'C'lHiill): l\S folloWS: 

'' Th<' tl'rm 'stm·k · shall ttl\'1111 c·rl'lilit•utt's, memberships. 
share:;, hnnds. c·outnll't.,, d rllrntun·s, stcll'ks, tuutinc l'OIItnwts, 
m· othrr in,·<'stmcnl setu r·i tit•s ot· a::r••rJnf'n t,; of auy kintl or 
l'haracter issued upon thr purl in I pa~·nlt'nt m· iustnllmcnt 
plan." 

.And must be hPlcl to apply to nil the instruments rnumemtNl 
therein, when issuNl on lit e pal'fia/ puymc11t or in~tullmrnt pla·n, 
hy all class<'s of JWr·sons, firms, cnmpuuit·s. partnerships, associa
tions a111l f•orpm·ations uth<'t' thuu tl111sc spN·ifit·ally f'X<'II1Jil(•d. 

J. 'N. S.\Nn1 1~KY, A.~sis[1111( Jltlornr y Omrcral. 

S.-\U•-; 01<' on, LE.\REl-1 t'SOF.R Bf,t 'F. AK\' J ,AW 

Oil lf'ases are "securities" under ou r hlue t~kY law and the sale thPreot 
may be r egulated by the secretary ot stale. 



.. -. t ~ HI·:I'III:T CW TilE ,\'I'TOi t :'\I•:Y <a·::-\1-:HAL 

I IIIII. \\'. ( ·. 1::1111'<1,\' , 

:->c·•·1·c·l :II',\ n f :-;, :lie•. 

\\"e· haYc· -""' "' rc•quc·'t l'nr thl' o p tl llllll of th i:-- 11r partme11t on 
1111' '111~':-l i ooll :1-.. 111 1\'lll'llac·r colll' laws t'e•~u latiu~ thf' :-all• of stcwks, 
1.,,111 1-.. a11cl 11llu•r :-c•c·ltril i,., i:-- -..ll..;c ·c•plihh• of a s imi la1· I'OII:--tnwtioll 

'"I lao• ••II •· l' la····d IIJI II II 1l11· .... t;cllll •· 111' ~lill lii'SII(H l't·!.!lllalill:t tl11• sa l<' 
" ' :--c•o·urifi, •, 1,,, IIH· ;l(l "l'l lt:.\' :!l' lll'r:il nl' t ha t stall', c·np~· of wllil'h 
!cpi lli llll j, aii;IIJII'tf !11 ,\'IIIII' I'I'I(III'SI. 

'l'lw ~li u l l!"·ll l a -. 1a111 11·"" \'c• l'.'' si111ila r to o11r nwn. :t!Hl rc•ad s 
Ill (lill'l :1' t'collco\\':-: 

... \ 11,\' :o- ( 111'1\ ..; , tu clftf ,.: . il l\'1''11111'11 1 l' llll f. !'a c·(s Ol' o t he r St'i' ll · 
l'i l j,., ... . .. 

( l11r :- l illlllc• Jll'(o\ ido •-.; in p;n·J as l'collmYs: 

It ll'i ll loo• "'''''1'\'c•tl 11~<11 tl11• c11cl.' · di ll'c•n•nc·e• hc•(\l't' c' ll tilt• two 
:-lall ll t'' j.., tla:tl .. illl' c•:--1111•'111 11111ll'iwl.;'' an· l'liiUI'UI·I'd ill tJ11• ~l i iiiH' · 

:-nl <~ -.J;IIulc• ;c11d :11·c• 11 11 1 iu.·lntlc·d i11 cctl l's ; and. whill' it i,.: I t' ll!• that 
till' ,. f.,,ill:! para:!ra pli nf ! Icc· npiuiott nl' !ht• ll'ill'llt'd assi-.tattl 
a llnt' ltl',\ :!•'tlt'r;d hcold:-- I hat lh c• .. it lo•;~:-cos :ll'l' "ill\'1''11111'111 ('1111-
lr:ll'ls," l ht•.\' a r c• lllollc' 1111' h•,..; ' · :-l'c·q r itic•:- " lllld!'r hoth tlu• laws 

.,f .\li11n""nta 01t11l our""." s tatc>. aucl t!tc· t'olt'c·pfpJ and un;lll'"'''''
;tlolc· ill'l!'llllll'lll col' tl11• ;.!c'llllc•llll'll •· lc•a r !y ,flo\\'s ..;u l'fl tu " " thl' fal't. 

I tlc•c'lll it llll!ll' I'I''-'Sill',\' ! 11 '"' out t ill' copi11in11 l'l' fe•l'l'c'cl Icc, as 
yco\1 ilt'c· i 11 p o:-' ''':- ioll 111' san11•. lnrt sh all Ill' l'llttlc•tll 1\'ilh c•xp ro•:--.;i n:.r 
Ill ,\' t'nll II JIJII'II\'; rl thl'l'c'lll'. :o111l. tlH•rdon•. hold tha t c'\'1'1',\' po•1·o;o11. 
li l' ll l, asscwi:o t inn. c ·nJll f':l ll~· "I' c·o rpo rat io11 s••lliiiJ,!' Ol' ,cfJ'c• rin:.r fur 
sa lt• till' sr~o~·a ll c•d nil ll'a:-<l's Jllllst src·nrc• <1 pc•rlllit fi'PIII t he• S('r ·n· t ar~· 

101 1' ~ lalt'. 

.1 . \\' . :-;,\:'\lll'SKY , ;l.~si..;foul , l fflll'/11' 1/ (ill/11'111. 

Wil E~ FO t:I·: H; ~ I ' I ' BI.H' I ' T ILlTY ('0:'\11'.\ ~ \' l'~OEH IIT.l ' E 
S l\ \ ' 1..\ \\' 

A fon·l~n fllllolir utility cor· rloralion des iring- to sell l'tnck In tills 
><t at•• 11111"1 romtlly wilh the lolllf• :-:ky la w ancl ~ecllrl' a p<' rmit from 
!'IN·rl'lary of !'Iii i i'. 

OPI NIONS R I::LATI KG TO C'OHPOfi ATIO:'\S 

~ l ay 7. 1~1~0 . 

li on. \\'. I ·. HamNt_, .. 
Sl'l' l'l'lat·y of :-;IUIC'. 

Dra r Sir: 

You t'Pcpw:--t a n opinion from this dc•pal'l ll ll'll l upon thl' fol111win:,! 
'I uest ion : 

"A pnltlil' ntilitit•:o- t·o1·pora t iun oll'g'llllizc•cl 11 11do•r !Itt• laws 
of the stal t• of )[aillc'. and it-. prino·ipal h usinc·s .. lowall•ol in 
fuwa. a11d haYill:! tlw i,.;,ttallc'o' nf it:- sloc·k c·nntrullc•d h\· t he• 
I'XI'c•lltin• c·nlllll'i l tof Iowa. as proYidc•d fnr in ~•·•·liclll iti-l1·1 
a11d 1 ti·tl -111. dP:--it ·c•s to nll\•r fnr :--alc• a ]1111'1 ion nf it s ~ l c ll'k i11 
thP statc• nf Iowa. Do 1111'\' t'llll\1' undl'!' 1hc• c •~ c ' IIIJIIiun w, 
proYid !'d f o1· in sl'l'l ion 1 !l:!·(l.uJ, paral!raplo c·. snpplo· llll't11al 
su p p lr•Jilt'lll to tl 11• c·od o• cot' Iowa !" 

r ndl'r SC'I·t ioll 1rt:W-u l ol' thc• Sll )l )l h-lll l'll lal s ll pplc•llll'lll. a ll l'll l' · 
1'1 !.!'11 t'll l']ll ll'atinii S an• rc•qni l'c•ol tu obtain a po' l' lllil l'nolll tl w 
sc'c' l'c•lal',\' of s tatt• prior to oll'c•a·ill:! may of its t'l'!'l it i,·al•'" nt' ~tow l; 
fo1· sal<• ill t h is stult•, ('Xo·t•pt t l11• :-tcu•k in ful'c• ig-1\ o·orporat inn..; 

W11t'll 1111' laws nf lilt' stat.• f•f tlwi r o·n•atinn fll'u\· idc• t hai 1111 ··apital 
stowk of a l'll l'poration t' llll f,,. lc• !!all~· is~ tll'd lllllt•ss tht• Yaluo• of 
said ,.;loc·k i,.; full~· paicl for in c·a,h. or in prop•'l' l ~· ndtJc•tl !1,\· a 

k!!ally appoiu!l'cl f•tlic •l'l' Ol' t·ntlllll i,.:.;ic•ll nl' slll'h ... t all'. 

T IH'I'••I'orC'. i l' Ill<' la\\·s tof t he• :--ta ll•. in \\'hic·h tl11• c·orpcora tiou 

rr•ft'lTc•d to in ~·onr l1·tlt'l' i:- c' l'c':lll'll. I'X(II't''"'·'· pro\·id o• ao; aluo\'c• 
!-litl<>rl. 1111'11 sw·h c•orpnra t iou Jllil,\' lc•:.raiJ,,· oll'o•r its -..lla ro·, or .,,, ... 1; 

fell' :-aJI' ill th is ~talc• Witholll Sc'l'lll'inl! il Jll 'l'llli l frolll lht• <;t'l'l'c• tary 
of' :-.tall•. tctiH·rll·i!ool' not. 

J'al'ilg'l'<l jlh ( c· ). Sl'c·lioll J !l~ll·ltl of tho• :o-nppJc•tll('lllaf :-llppfC'· 
lll t'lll. ]'1'11\'il lo •,.; auuthc•1· I'XI'111ptiun !11 fun•i!!ll o· .. r puraliooll,.: fro111 
tlw II)H'I'atic1n of lhc• so-o·all<•d ltlll t' ~k." law of l toll'il. 

l'at'agTap h (c· ) r rnds: 

.. St'l'lll'il ic'S or puhlit· Il l' ifllliSi · J•IIIdio• I'(II'JH>rttl if oilS, t lie• is!oollc' 
of wh ic:h :-i•t·nrit i••s is t'l'!£1ila l l'd l1,\' an~· p ul di1· l1oa rd or t•lllll 
mi:-.sion now or ht• l'('aftl'r t·n•a l c•d hy I hi' bows of I lo is ~l a t e · ." 

;0111 11111 fa111i l iar with 01 11.\' !all' o f lit is s tal o• "l1i•· h prn\·iclo•s for 
a Jlld llic· l1oa1·d 111' •·otllll lissioll to 1'1'1£ 111:11•• I I II' i"uc· nl' "''t·llrit it•s 
in l'nro·i~ll c·III'JHII'alion~ . :-;,.,.1in11 ltil l ·l ,,f lh <• sllpJ olo •l lll'oil '" 1111' 

(•udo•. 1~1 ) : 1 , '" \\hic·h _\'1111 n·fc·r. ]11'11\' idc •o.; in ""'l'l il ll l'o ' lllt'l'l' i,\' tlo ;ot 
a l'oo~·coi:!ll pnl,fio· lll ilil.\' ''"1'(1\ll'alion ll lil,\' f,.~ally i ...... lli' 1111~· !-lod; 
and t;okl' propc·rt ~· in pa,\'1111'111 tl t!'n·t'co l' ; tlwt t hl' \'id llc• .. r ~w·h 
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propNty shall hl' pa<.sed upon h~· 1 ht e~l't·nt i\"e council of Iowa. 
H the term "><'·uritie•" fnund in pnra~rn1•h (c) . s11pro, can be 
hrld to be !.roud enoull:h to includ~ >hures of ~tO<•k in a corporation, 
then the exrtnption in ~nid para!!rnph (c) would not apply. unle!t~ 
thr stQ<'k nttcmpted to hr sold h~· the corporation referrl'd to in 
your letter i~ or was is.,ued for propcrt~·. 

,'hcrefore, from thr fa,·t• statrcl in your letter, I 11111 o£ the 
opinion your question should lw nn,wcrl'd in the l'<'g-atiw. 

" '· R. C. K~SDRICK, ;h .<istanl 11/!nrury Otncral 

T 

OPINIONS RELATING TO OILS AND OIL 
INSPECTORS 

A retail dealtr cannot le«ally sell botb t;aMiine ~t.nd kerosflnt out of 
the urne pumJ), nor usc B<'Pftl'ate pumps wh~n conu~rtl'd by the same hose. 

May 1:!, 19:!0. 
State Doard of Uealth. 

Oentlcmcn: You hu1·r orally r~pt~>lcd nn opinion from this 
dcpllt'tmcnt on the following quest ions: 

" ( 1). Is it a violntion of tlte law for •t retail dealer in 
!{MOline and ker&nr Ul u•c thr same pum11 111 dclilwing to 
the pureha•er both ~RNOiinc nn<l krro~ucl 

"(2). Wcmld it he n violation of the low if tit~ gu."Diinc 
nnd k~rOM'ne were <lelil'ere<l lhroUJ;b ~porate JHIIlll~ hut 
through the Mmc hoo;el" 

Section 2GIO·j of the snr>plemcnt to the •·odr, 1913, provides: 

"Every 1>erson dealing at l"l'lail in ga...olinc in thi>l stale 

•luoll n£t~r tltc first day of .January, nitlf'IN•n hundrNl and 
ti<li'CII, d eliver the SOillC to the Jllll'l'ltlt.Cr, itt Ctnnntiti(•s o£ more 
than one {luart and lc•~ lh11n s ix ~:nllon~, nnly in bnr1·el<, Nl.~!l, 
pacl<agi'S, cons or mea~ures painiNl ,·ermillion red and having 
the word '~tasoline' plninly stenciled or mnrkC'd thcr{'On. No 
sucb dealer shn11 dcliwr kcro>.cnc in a hnrrd, cask, puckoge 
or cnn pnintcd or mat·kcd as above. Every Jl<'r80n ptm·ltRSing 
gasoline for use sltnll procure and keep lite same only in 
barrels, ca<J<g, paeka~tf."o or can~ paintl'd and marked a. ollOI"C. 

No person keeping for use, or u'iug. kcl'()jO(•tte sltnll put or 
keep the 1181llP in any bnrrrl, •n•k. pnekogr or r•nn pointed or 
mnrkcd as nbove. Any person violntin~t any or I he r•·ovi•ions 
of this sect ion shall bt deemed !ntilty o£ n ml~cmcauor, nnd 
upon con\'ietion, shall he punisll('<l lty fine o f not I"'~ than 
fi,·e, nor more thnn one hundred dollars." 

I am therefore of the opinion that your fJUewtions •hou ld be 
answered in the uffirmative. 

W. R. C. KL'<DIUCK, A11i6loJtl Attor"ey GeJttrol. 



I lilt 

(;:III;Oiflll ' illli l l( l •ri)SI"'Iil• 111:1)" h•• flllmJI I•II fl'tHII COli'!~ IU MUilJll)' lllllkR 

lhtou..:h tllf• fiHtn•· piflf•M ·• 11•1 r•nmr•. 

1(,,_ .J ulllt W. ('""· 
.J "'"' 11, l!l:!n. 

C'hit•t' Oil Ju,J>r•·tur. 

Do·ar· Str: 

\\'l· lwn· Y'•llr l'(•tptt•,t fo1· n11 ,,piuiuu upun th(' t"ollowingo tplC'~~ 
ti•UI: 

··Do r ht' Ia"' ul' lnwa pruhibit tlt'alcrs iu ~ru.olinr and· 
~~'r'·fi~P•• • · .ft•• ••u thill.l-:' ll1 e ~-oalll tt liut• r•t' p i i)P!i and t hr ~.umr JHIUIJl 
1u pt ttuplltt! :.:a···nllttt• :uul l\•·•·n~IH' 111 1h i"i l' wn•·<•hon..;('., aud 
'11J•J•IY I auk ... :· · 

lun-t• IIIUtl1• II t'Hrt~(tll lt.;{ifii'\"Jt lftrUII!!h tht• ;,tatHff~ uf Jo\\'U
1 

ttlld 
11111 ttuHIIItt tu li11d liU,\' :o:futu tP tlin•t·ll,\· ht'n•·iu~ up•m the suhjl'ct 

uf ~ •tnt· in•ptiry. sr1·1 i•m :!-ilO.j 11f th~ Mtpplt•nwnt Jo ttw cod~. 
J ~t).i, JII"OJaj),lf, .a h'faj) dt'ah'r in ~:l:-.t•)iJH-1 ill f( Ullrttiti~ of mort 

rhuu o ut• quua·t anti h•1'>, thnu six ~a l l~tl tt:, f•·om d ~li\'PI'in~ to a 
Nl~fOHH•r kt'l'hS('I1C" in n I'Uil 01' UH'U'-IUI'(' \1'(\d a)~O f or d ('Ji \ 'CTing 

!!lt~•l itu•. JluJ Jlmt ,....,.,inn dO('< n111 npply Jo 11 d~al~r wh~n rnmp
iu;: vu..,ulin1• m· kt•r·t~f'nc from t i1P ttl~ to hi...; :-.npply tnnk or 
\\'fll't•fluUS!). 

limn•,.,., .. th1· pra1·1irc n( thin~; Jhe "'"1e Jlipcliue uud JIUIUJ> 
fu l" 11'1111:-.ff•niu~ g"n,ulina' und kt•r'(hfUC from tbr t·ar~ to f!lUJlpl~· 
Jnuks ' hnnl•l ht• eOtHI~mu~d. uud until Ute legi,Jnnu•r t an ~ tl!trt 

r,•uH•oliul lt·!!i-lution along l hal lin•• I \\nuld su::::~'l Jhat when 
tilt' 'tUIC" nil lll"t()<-"'-'l(lr" find in {''\i,lCIIl'e 'iUth n ~ituntiou U"t \ 'OU 

rt·f••r to iu ~-nur leltet•, Jill'y ;houhl tnll Jh~ dealet· 's uttcntiot; to 
1111' dun)!t'f of Nll!·h prul'lit·o• anti ur!!C him to ubaudon it. 

W. R ('. Kt:..,.orm·K, A s.<isltlltl , lllor11ry Gcncrol. 

S.\t,E O t•' lli\ SOJ..J ~ ~: 

Pum11e at .. rvlce sllltlon mu&t be painted red and marked "gasoline." 

Augu,t :!6, l !JJ!l. 
Hon. ,J. P . Jli,Jey, 

('hi~f Oil lnsJ)('(·lor. 

0 t""•ar Sir: 

Ynu "'k \1 lu•tht•t· ut· nul I he J.!ll'ltli uc JHIIIIJh n•td Ill I he nu·ious 
lS<'I'\il'l' •Julion• 11\'cr lhe Slllle fot• M'l'\'ill)( IIWnet•s or 8UIOillOJti)(•8 

T 
4~t 

''lilt ~:t,Hhtu• ' lluuld lw l'•ilhh"ll n·tl HIHI l•luiul~ ,,,.u,•tlt"'l 
"J.!a:-.t•lint• .. 

'l'lw 'tatutm·y pt'H\'i,i•m t'H\'t•t ·iu~ ~HIIr tJlh''1iuu will ht• fmuul 
in that part uf ~··timt ~.)().>. •lll>pi(•IIWII IO I '"f'Jllt•mt•nt. 1!11 :1. whi••h 
ri'>Uis ns fulh,ws: 

.. :\'u 1-!a..;c,lillt~ ,Jtull lw ...o1d, trh·,•u nwuY m· drli\'l"n''l tu nnv 
J>~'N'!' iu I he >luh• uu11l Jh~ ·pao·ko~t,•. ;.n,k, bnrr~l ur ',.~J 
:·onlln_ot tu.~: _tloe sam~ hR~ hM•n l>aiutl'<l red, nnd J>htiotl~ nmrkl'<l 
~Ho\UI :II(• Ill :-.lh'h ltUilliH'I' ll" thr hollr(l or ht'nlth HUt\ prc-

!;<;ribe." ' 

Pur::-.mlllf tu lht' ((,rt•J,rt\in,~.: ... lutnlory JH'<n i"§ion all l'OH1niur~ in 
wlail'lt ~U-M1Iiur j, th·liH•r·e-d tu a pu"·hu,tlr ~hall h<' paiuh"tl r~l 
Hllfl UHHk••£1 ";.:n~uli tt(' , '. \VIu•n J!U'<fl1i1W il'\ 1Hi rl·hn't'd HI K\'I'Vi('l' 

blutiuu ... it j, dt·li\'t•rt'<l to tlw purt·hll"ot'r und phtt't"() i11 tlw tnuk 
ur lli ... HlllniiWhilt> tiU'H\1\:h ..... )UIInp. If tltt ('lilt in whit•h J.:li'Uiiu~ 
is tlt•li,•o•t·f'<l to my r•••idNu-~ •hull h~ J•niuiPu r<•d nnol mnt·ked 
1
'J!fhnlirH'." th ~H I Nut '<'I' 110 lt·~nl t't'D!to!Jn ''hr tht• ~auw t'l"tpaire· 

mt•nh •hull uut HJtpl)· to lho• JlllhiJI whNI I huy j:ru~liur fnr my 
Nlr ut n sen· in• l'\t a1 icm. 

I oun thrn•t'or• of Jhr opi uintt Jhal nll JllllllP>< u•ctl ut "''rvi!'c 
>lUI ious fnr pmnping ~asolin!' inw onwmnhil!' Juotk, •hull be 
)tuiniPtl r.-1 >lllcl phtinl~ cna rko•tl " ::a..,.,! in~." 

\\'.II.\'. 1\ ~.SIIIIIL'K, ll.YSi~ftllll Allllflll.lf lit llll"lll. 

When on ltaa b..,n reJected ror mumtnallns pur()041e. by th~ on Jo-
81)Clctor nnd the owner or ouch on ~teposes or It outside the •tate or Iowa, 
h e h1 entitled to a rebate on tbf!! ~L or ft\ICh tn~l){lcllon upon l)ropcrl.r 
eertllytng that ract to tht chltr on Joopector u provided tn oeccton 2605 
ot the supplemental tupplement. 

A111111~t 14, 1!119. 
lion . . J. P. Hisley, 

Chi~r Oil ht'J)('(•tor. 

Dcnr Sit·: 
W e have \'OUr letter of Aul(u<l I~Jh in whio·h .1·ou nsk for au 

opinion fro~t tlois dt)>arlment upou tit.• fnllowiu!! Jlr<!JlOSi tuu o: 
41 A q uestion ltn" nri.:,cn in th(' nil in~ooJ~('lwn d .. ,uu·tment 

rCl!llrdiuJ,! • rt•hulr•' on c·ars Jloul huvt• heen o·c•jo•t•leu Fnr 'i llu· 
minating purpo~· 1111<1 hhipJWtl I•UlsiM lhe hllll!' i u 
~'Or><;equence of Mtrh N'j!'<•l ton. It ha.• l~u the t•tNt>m in 
the puRL Jhat no rebate io n. been nllowed, lmJ lhe oil t·tHn
panics nrc now o~kiug thol t-ebute he ullowrd. 
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·· I 11 iI I n·l'o·c· ,1'1111 1" pa ra)! raplt six ( li ) o f sPI'l ion ~!ill!i of 
~upplt·llll'llla l s11ppl•·••••• •d 111' tlw law fu r you r· iul'tu·mat icm 
r .. :,:-ardillg- •···halt·:-;. ·· 

l-\,.,., inu :!.-,u ~, to wlri•·h you rl'l't•r pro\'idt·s fo t· 1 he i11spt•ct io11 
or Ill' I rolt•lltll pr·odltl'ls Utili ~tah•s tltat tlte inspcl'tOl'S of oiJ ~;hall 

i IISJH't' l ni I aucl sit a II t·lwr:.rt• the pet·soll for whom inspection was 
ruacl t• at t il(' rat t• ul' st•\'t'll t·ents pet· han·el. 'l'hPre are ot hc t· 
fll'll\'isiuns 11 ith rPft·n·rwc to tlte cltu1·gc which at·e not material to 
,\"IIIII' itH(Ili t·y. 

'l'ht• sixth JHII'ag-t·aplt of th e fon·~oing scdiun (11'ovides us 
follows: 

'· 'l'lt(' t't· shall he• no rcf' u llll or rebate of c·haq~es made or 
paid r,,,. inspl'l'linll t'XI'l' Pt upon a du ly c·t•J· ti ficd t•eJ·t ificatc uf 
liH• OWII t' l' tha t I lit' :,rnoch;, fo r whit· It t ht' r t'batc• is askecl, have 
IJC't'll disposc•d of outsid1• of thl' slate, sa icl t·c·rt ific·ate to be in 
s1wh l'oi' IIJ as shall ht• JII'PSl· r iht·d hy t lt t• dJit·l" of oil inspcctOI' 
or stalt•, and shall lw dcli \'P I'C'l l to the inspt•t"tOt' a nd attached 
to hi !-i IIIOII tlt ly l'('jHJl'l. T lce amonnt uf sueh rebate pc·e bal'l'el 
allm\'(• tl during- uuy fist·al yem· shall he dt•ten ninecl hy the 
<·lliPf oil insp<·"tor of stat e dm·ing the mmrth of Ju ly or each 
j'l'al', and shall t'qttal aJlproximately tlw net pt·u<:ceds per 
ha1T1'l from the inspel'l iuu scr\'icc of the state during the 
Pl't'I'Ctl ing- fist·tli year, the same to be se\·en scnts per barrel." 

You will obs(.·n·e that the o11ly time when !I rebate is to be 
mad<· for inspt•d icm is when the rejected oil is shippeu outside of 
t he s ta tt• of lo\\lL \\'hen the n•jedctl oil has thus hcen disposed 
of UIIU lite 1)\\ ' 11<'1' pt·est'nts you with a duly t·e•·tified statement 
in Slll'h form as you may designate, it bci'Onii.'S you•· duty to 
make a rd\n11l ot· a rebate lo su~:h O\\'llt'r. The amount of this 
•·chat<· is l () he dl•lt•rminl'd by you during the month of July of 
cal'h year, and the auwunt to be r efullllctl shall equal approxi
ruatcly I ht• difl't•J'CII\.'C bl'l ween the charge of sen•n l' l' llls per ban·el 
anti the actual l'OSt or making the inspection. T he inte nt of. 
the lt•g"islut urc wus <loubtless to charge t he ownct· of rejected oi l, 
whic·h ht' dispost's of out:-;ide of this state, with the udual cost of 
inspl•d ion. 

[I is t ht•n•ft>I'C the opinion o£ this department that wh('n till' owu('r 
of oil, 11111~ J'c•jel'\<.'ll and clispo:->cd of outside of the stat(' , JH' t'Sl'llts 
tu you H ct•rl ifil'ltt(' in Jll'OJl t'l' form, that it is your duty to makt• 
thP rcl'uc Hl or t'l'hull• Jll'o\'itkd rol' in scdion 2;)05 oC th e supph'
nll'ntal supplt•mt•tJt aho\'<' set forth. 

B. J. PowER!'\, AR.<; istan t Aitol'ney General. 

OPINIONS RELATING TO ELECTORS AND 
ELECTIONS 

l\IARKJ~G OJ<' n ,\J,LOT 

The voter is permitted to write In the name. In the proper place, or 
any candidate for whom he des ires to vote. placing a cross In tbe square 
opposite such name and the vote will be counted ror such candidate. 
Nor does it make any cli lferencc If such n11me apprars under dtn'ercnt 
par ty appella tions when ballots so marked are cast by differen t persons. 

1\Ir. J. A. Nelson , Couu ty A ltOl'll l')', 

D ecorah, I ow a. 

Dear Sir : 

No\'embct· 17, 1!1:.!0. 

I have your letter of the 15t h inst. wherein you litate the 
following : 

" 'Ve ha\'e n ~itna t ion here wher·ein a <·nll t ('st m Pleasant 
township for township I r·ust C<' I IH•rc• was a man whnst• JHillll' 

appears as l'('g"\llar nomill('(' nndt•l' the n{'pllblit·clll tit•kct, and 
then throu:?h al!ilatiolt part ie:; t·('ntPrrtl on a t·P rlain oth<'l' 
person as a candida te and had his 111111\(' writtPn in difl't'rcllt 
places on the ticket. For installl'l'. his mtllll' was \Hitt('n in 
a g reat many pla('cs on I he Dt•mo<·•·atit" t it"k('t, a J!l'<'a t man~· 
times on the ot her tickrt, aml a :.rrcat nw11.'' t imt's m1 the 
i11depcndent tit·krt. l n summ inl! up the rl' tut·ns all o£ the 
,·otes <·ast o£ thl' diffcrcut parties for this one man wet·c 
summed up tol!eiiH• t·, and in t he total vote he had a majority 
ove r the regular RC'puhlic·an nominee. Is this man le~ally 
('iertcd? '' 

S<:>diou 7 or chaptrr i:((i, nl'ts uf tht' :{ ~th Gt'll('l'al AsS\'Illhl~· . is a 
substitute fo r ~-;cetion l ll!l of the l! Jl :~ suppl('men~ to thr. <:ode and 
proYides as follows : 

"That sedion 111 9 oC the su pplt-llH'llt. to th<' ,·nclr, l!'Jl ~. hr. 
amended h v subst ituting- thcrc•fo r tl~t• foll owing: Upon c·c·tir
in c. to th(' · \'Of ill" hootlr lhl' \'olc•J' !-i lt al l mark his IJ<lllot.. He• 
m~y plnt·c a <·J·o~.;. if he tlt•sirl's, in tlw t·il'l'll' at 1 he• lt l'acl ~ ·I' 
11111: f il'k\'t 011 till' ballot Hlld I !11• \'Ol !'I' !Jiay plao•t• il I'I'OSS Ill 

tht• squa J'<' opposite' !IH· 11111111' of Hll,\' t•a llll.idat c• fc! J' \\'lcn111 !11· 

dl'xil't•s to \'olP, whrt iH· r ht• has put a <·ros.; 111 til\' c· IJ't· lt· or 11111. 

" If the \'Ot('r duc•s not wish to \'otl' for a II till' t·a!Hlitlah·s 
of his party to an office where more th an !Jill' <·andi<lalt: is to 
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lw 1•lt"1 ·1<·d tiH• ~.,.,,~"in tltt• t·in·lt• at thP top of his ti<·ket shall 
1111t apply to Kaid otlit·c·, l,llt till' \'Ott•r must mark c r·osses in 
tlw ~'lllal'<''-' upp•,~itc• tilt' ll<llll•'s of thP t•aiHiidat<'s for whom 
Itt· i111<-11ds to \·ut!'. 'l'IH· \'OtPr 111a.\· also inser t in writinj! in 
t il•' prop•·r pla<·t• thP ll<tlllt· of any Jl('rsnn for whom he desi 1·es 
to \'otl', making' a c·ross oppositl' tht•rdo. 'l'h~ writin~ of s uc·h 
ll:.llll t' without mnkin;.! a <'russ nppos itf• thereto, or the mak ing 
of a <·rqss i11 a SIJIHII'f' oppnsilt• a hlank w ithout \\'l'iting a 
nan11' tiJpn•in :,;hall not ;111'<'1'1 tht• ,·alidit~· of t he vot<'.'' 

B.'· t hC' p ro\' isions of this sed io 11 t he voter is p<'rm i tt<'d to wr ite 
i11 t iH· na ln t• of a 11 ~· (•andidat!' for whom he ,dcsirC's to vote, mak in~ 

a e·ross opposite t hl'l'eto, and th<· \'Ot<' will be eounted fo1· such 
t•andiclatl'. It l'<lllnot make any diffNenec how many d ifferent 
mHl <list i11c·t r·olunms of the ktl lot sneh nam e is wr·itten in if 
\\Tittt•ll in tlw prt•per plat·e and the sq 11ar(' opposite th er·eto prop
l' r ly rnarkPd t l1e ha ll ot must be l'0\11 1ll'd for sueh t·andidate for 
that offit•f'. 

'l'hl· ba ll ot usee ! at th<' p rN·t•clin;.! p)cdion had seYen columns 
IIIHl<·r t ht' fo l lowi n~ pol ili1·al or party ~ppellations: Ht' pnbliean, 
Dcmoc:ratit·, Sra·ia list, Far111 Lahor, S•H·ia list Labor, Prnhihition nne! 
111cli'(Wnd<•Jil, a nd tilt' Yott•r ltad th<· r i:.dll lo \ITif L· in thl• name of il 
l'lll lllidate for a parti•· ul ar nllicl• in any one of thosr \'olumn s, ami 
T am thL·r·p fo rr of th<' opinion that thP vol es were prnp<'rly eounted 
fo r· thP Dt•mrwrali e· t•<rrHi iclntt> l'or lrm:fl'<' of Pll'a~ant township 111 

yellll' eounty. 

T l !lfE TO (',\~ \' :\S \'OTI<;S l ' XOEH 1-fJ(;H\\',\\." J,,\W 

Th<' time ror canvassing ,·otes at a s pecial election unde r the uew 
highway law (chnpt<'r 2:n. act$ of 33tb Gl.!neral As,;emhly) i:-; goveruetl 
by section 1171 of the code. 

) f r. Il al'l'y Lan~ l a11cl , ('on n t~· .\tlorney, 
.:'\cYada , luwu. 

I >t•a r· Sir : 

l\Iay '27, 191!1. 

''Sh1111)d e·iill\·ass of \'111\'S oJ' S)ll't·ia) l'it•t·tion liiH)I'r 111'\\' 
road law ),,. 111acl!' at·f·ordinl! to st•t·l in11 11-W ,,f <'Od t• or S<·t·l ion 
1171 ! \\'onlcl l ike: you r· opinion on this h.v .June :!nd il' 
possi hIt>.· · 
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In answer·in:r ~·our inquiry. we dt>sire to d il't•t·t ~·our at h•ntiun 
to St><:tiun ll ..J! I of the eodt• to whieh .nm rt'ft' l' in you r ll• tt<•r. 1t 
i!; ns full owl'>: 

' ·At thE>ir mN•ting 011 the :\,fomlny after tho• J!<'llrral rk<"tion. 
at tweln• o \lol'k noon , th<' uoard of !'; ll)Wt'Yisur~ ~hall opl'll and 
C'ITI!l'a.~s fh r rrf11r11s, and make ah!';tral'ts, ~>tatirr:,!, irr wort!~ 
\niUen at lrn).!'th, the lltrrnh<' r nf halluts east in the l'O\Illt,,· 
for Plll'h of1ice, the ll<lllll.' Of eadt pri'SOil \'oled for. all!} till' 
rr umher· of \'Oil'S ).!'iYen to <'a t h pC'rson i'CJr ral'll clitTt·r·ent 
oflite.' · 

f.;,•diem 1171 statlo~ as follems: 

'· T 11 (•ase a ~pee·in I t• lrl'l ion has ltrt•n It Pit! tltt' board of 
t'Ollllt\' eall\'<ISst'r~ shall lllt't' l at Oil(' o '('ltwk in the Hflt•J'Ilnoll 
ol' th.e St'l'IIIHI day thf'n•aft<•l' and ('illl\'llSS llh• vnl<•s l'asl 
thrt·rat. '1'111' t·oulll,\: auditor, as soon as the t·anvass is t•omplt'tNl. 
sha ll t l'<lllsmit. to t he st•t•n•tfii'V of statf' an ahstnu·f of th<' 
vo!t•s so nrr1vassr1l. and l hl' sl;llt' hoa rd , within fin• days al'~t·.r 
r·c•C·<'iYill).!' suc·h llhstral'ls. shall t•an\·ass the rt'IU I'IlS. ..\ <'t' rtlli
t·atf• of elel't ion shall h<' iss uNl by till' tenlnt~· or stalt' hm.lr tl 
of ta n ,·a ~,.;<• rs, a~ in ot lwr t·us!'~. ..:\ ll I he proYi,.;ions l'!':,.:'lllat Ill).!' 
(')('I'! iOIIS. ohtaillill)! r l'llll'llS, anti l'llll\'ass Of ~·ott•s at. J.!'l'll~'~·a J 
I'IPI'!ions. ,,~· rr Jd os to fitlll . shull apply to S)Wt·ta l l'l r •·tlllllS. 

It is the opinitlll ol' this dt· parllllt'llt t hat yo11r hoard ol' t·an
,·asst' l's should Jli'IH' t'<'d a•·,·c,rdin!! In the tinl<' llll' lltiorH'd in sei'II~H 1 

1171 for the l'l'Hson that t)J(' l'h•d ion ~·ou mt•Jll ion is a spet~lal 
elPdirJII. You will noll' that all pro,·ision~ n·~nlatin:.r l'lt•t• l ions 
illld rl'latin:,t lo lhl• nhtainill;.! ol' tht• n·tiii'IIS lliL·n •ol' anel to th<• 
t'iliiYass uf the· \'Oil's east at snt•IJ spe<·ial l'll•t·lion '"''' l o Itt• l!OYI·rnNl 
hy 1 h<• s;Hllt' pru,·isions <Is thost• applying to !!t'lll'l'HI p)ediom; 
"t'X!'I'(il as to t'iliiC . , of e·;)II\'IISSi llg tllt' l'l' f III'IIS. 

B . . 1. P rtWt·:ns . .\ ssi.~l 1ml A flnl'lll'!f ( ; 1' !11' 1'111. 

Nomination of pr e;;; ideutial electors by convention or caucus legal 
whe u 110 nomination bas been made in certain district~ at the J)rimnry . 

]lou. \Y . ('. Halllsay, 
Se•r·rl't ary ol' Stall'. 

lkar Sir: 

Sl'pfl'lllh<•r ~-l . 1 !J:!O. 

trpoll Ill,\' l't'l\11'11 t o !Itt• ollie·t• I li11d ~· otrr· n·qllt':-1 for a 11 "piniol l 

111 \d:i•·h .' ·on stat~~ you r ljii !'St io11 m. follows: 
:;\I 
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· · I au\ h;llldilll! nou lwrPII'ith chwnmf'nt fi led in m\· office 
~~~· t l11• e·on \'e•u t ion i.nie·ials of t l~t• d.·nHwt·atic state con~·ention 
l'c•e·c·11t ly e·lltl\'c' IH'cl a11cl hl' ld ;d < 't•dar Hap ids. 

'· 'I' Itt' c•tw lo'<t'tl eh oc·HHtc•llt put·ported !e) nominate presiden
tial l' l•·e·l cH·s f,,,. :<ix e·ong-t·e•ssional distric·ts in th e ~tate wherei11 
'"' IHill tinatiolls 1\'e'l'(' nwdc• itt th<• primat·y election in June 
ol' litis yl'ar. 

" I aut rc•qne·stin!! a11 npn 1tn11 ns to the le::rality of these 
nolllinat io11s. <II tel lta,·c· <tgrc·c·cl to 11utify the interested p arties 
b(•for£' Tillll'~clay of I It is \H'c·k. 

" f tltt'l'l'flll'l' J'(•SJW(•j f11 IJ~· soJic·i t YOU!' :JSSiStallCC in tJti ~ 
lllil t fl•t' .•• 

TIH· prima t·,,· l;t\\' Jl""'·iclc•s fOl' t ltL' sc•l c·dio ll of presicl !'ntial 
f']('(·fcH's hy ~nlosfatttiall~· the• f-'<11111' s.\·stc•m that is followed for the 
sc~kc-t iott nf s tat.• offic·c• t·-.; <JIIcl of 1 'nilt•d ~tall's -.;l'mttor a11d repre· 
S!'tll'afi\'f' in ( 'ollg-rc•ss. St·c·liqtls 10~7-al, lOi-\7-a -1- a11d 10R7-al0, 
snppiPmc•nt to t hc• c·coclc•, 1!)1:1. ~··diem 10 . ..;(.a10 providf's fo t· nomi
ll:l l ioll paprrs in c·n~: .. of tltf' two c•lt'dot·s at l /11')!" to ht' sil!'llt'cl hy 
a t lc ·a~t ntH' fH't' c·c'llttllll of 1111' \'otPrs nt' thr party in e;kh of at 
h•ast fc•11 c·routd ir..; of tltc> >-liilc>. c•l<-.: and 110111inat in11 JH1]WI's for n 
<listrid l' lc·t· toJ· to lw sig-npd 11_,. nt le-ast t\\'n prt· <·r ntnm nf the 
vofrt·s i11 at )past Olll'-ltalf tlw c•flJttlfir•s nf the· distril't, ef<:. Thr 
adoption nf this llll'tlt "cl f,n· thP s• ·lrdi1111 of tl e• ,·tot·s hy mrans of 
th<• prinm ry appan•nfl.'· l'l'fl•'al Pcl tl1r pt·o\·i:-:inns of ~c·r·tion 1 09~ of 
thr 1•n1l<' nf 1 !1~7 rrla t in~ tn nnmin11tinns hy e·otl\'!'Jttions anrl Nlll · 

<·nsf'-.;, illl<l this SPc·tintl lt11s ltc•o•n trC'atf'Cl ;u;; t'c•pPalrcl so fa r ns 

inc•t!llsistf'nl \\'ilh lhl' primat·y lm\'. 'fhf' primar~· law also m;Hl r 

pro,·ision for c•t•t·tifit•all'-.; of lt0111inatio11. ~l'!' sec·tion 1087-n l !J, 
t•p);ll ing- to t hc• c·aJt \'a•·s lty t ltl' hnartl of Sltpen·isc)I'S a11cl the 
ftll'll isltin~.r of <·e•r t ific·ntrs of tHI IIt inaticoll, ami also sr<'tion 10ST-n:!2, 
rrlafi11g- to tltl' •·am·ass ' '-" tlte· c•xrc·n lin~ c·ntlllt'il, tll i'Pti n:.t as a 
c·all\'assing- l•oaJ·cl. to e·att\'ass thl' rl'ltli 'IIS t'e<·!' ivrll hnm the \'arious 
rou11t iPs 1111cl to cki Prmim• th(• nominations mad!' fo r stat ro offic·es 
and fm· offit·Ps of rlistric·fs lar:.!Ct' tha11 n r·otm l_v. etc·. These 
srf' fi nlls with n•f'c' l't'flt·t• to c·<•rt ifi•·af<' s rof llnlllillcttinn apparently 
repralrtl h~· itllplific·;llinn th•' pro,·i:<iPtiS of sr<·t ioll 10!1!1 nf the• t·otle 
of 1R!J7. 

11 was !Ill' llnldin .~ .. r lht• sttpl'<'lltc• <'tHII'I 111 tltis state• 111 1h<· 
l'HS(' 0 f 

l 'rull 1' . Sct'I'((Or!J of 8lrtlt·, 1-ll lnwa 1!1G- l!l!'l, t hat: 

OPINIONS RELATI NG TO P.LEC'TOHf.; M\0 ELI·:C'TlO:-\S 4c;7 

' 'Till' lirst n•cptit'l'tlll'nt ot' lhc• pri llla ry law is t hai. tt.,. 
t'all tlidaks of pnlitic·al parlit•s £ur a ll cd1ic•ps whic·lt und<T tin• 
law are lillt-<1 hy thc• dit'l'c·t \'ole ul' thr nttc•t's o( t his st at <• 
at the I!L' III't'UI l'it•t•t ion in :\un•mhet· shall he HUtuiJtat c•cl hy 
a jJritmtt'.)' L'lec-tiou. T his t'etptin•IIH'IIt is Ht:tlldatnry, llll tl the 
methoc.l uf llomiuution pro\'ideu for in the primary statute 
is exdusiYc. l t follows that the p ro,·isiulls of l'haptl'rs :1 a11cl 
4, title 6, code, so fat· as they proYid!'cl methods ol' uutninu
tiou i111.:onsislent tcith th e provisions of th e prima.ry tllllclllllllf, 
1/.:CI'e by that enactment n ·pcetled l1y itllfl/icalion. '' 

Sections 10fl8 nnd ]()!)!) are fouml in c:hn pler :.1 nf t it.le () of lite 
code, and so i'ar as tlt e IHlllliJtatiolt of stHt!• and t'Otlllty oftic·ers is 
t•on t:.ct·ued tht>y must be hehl to ha\'t! bl.'!'ll n•JwaiPd hy iu1plit·a tio11; 
Lnt, as we s lwll later show, tltc·~· have ht•e•n g-iH•n a I H' W fort·e anc.l 
meaning by a r e1·t•11t atnc•JHi nwnt l-;O far as tiH•y rc•lat1' tu t he 
f;(']eet ion uf pt·rsident ial f'lc'c·lot·s. 

U ndt• t· the opinion uf this dt•p<ll'flllt'lll. t'l'lldNl.'d .Juttt' 1 -~. l!Jlt-i, 
to .Mt·. C. H. Cook, assistnnt eo1nlly attomey, Ul t• tiWood, Iowa, it 
was hl'ld that as to <:ot111ty offic·c•t·s t hen~ was 110 uwtlwd JH'oYided 
fot· t.lte tilli ng a \'atanc·y O<:t:U I'I' ing wht'll no ttlllllillal ion papPI'S 

had !Jet: II fil t!d, Lut where <:el'lain Jli'I'!--IIIIS had l'('~·c·i n •d \'oll'S for 

a L:ounty otlicc hy \\Titing i11 o[ llatm·~, ltul wl11·n· no l'aw lidat e had 
retciYed enough to eq ua l 10 pet· c:!·nhlln o( th~~ party \'otc cast. 
f ot' gu\'crnot· ut the pt'I.'L'l'lling t•lc•di~on in that l'OIInly. l t was 
there held that as to tounty otlic- ials t lu: rc L'cHtltl he 1111 nontinatiun 
by the party t·OII\'elltioll to supply a eandidatc in snc·l t a l'il'<l'. 

Sc\·cral argume11ts might ue atlnm c:ed showin:,: t h<· distinc·tiou 
between the seledion of p residential ele..tors and tlte selec:tion 
o£ the party caJI(liclate 011 the eou11ty tidH•t, Lut it is sutli<·icllt, 1 
thi11k , to notic·c the eha11ge in the law flta t was made by the 
3tSth General Assembly. 

'fltc 3Sth General Ass('mhly adupll'd dtaplct· K(i, whic·h in su h
statwe providrd that t.Jtr ll UIJICS of the lJI'C'>idc• Ji t 11ncl \'il'c'·l'l'l'Sillt:lll 
shonld appear in the party t.i t:krts upon 1hc ortiei;t\ ballot, and that 
the names of those Homi n;.~trd as (•lcetors of p resident a nd Yic·c
pt·csidc•nt should 11ol appear upon the IJilieial baii,,L, a11d a numl•er 
nf s(•l'tintls of Jaw were anlrndcd to c·o11 fcii'Jll l•> tIt il-; c·ha11g:e•. 
l:;rc·tion ]]7:! was r!'pt'ul (•d an d i11 lit•tJ tll,.n•of lh l· l'ollcowillg- was 

adopted : 

''At thr gCIIl't'al ekdion in thl' yrars ot' till' pt't•sidc•Jilial 
election, or a t such other times as tl1c c·o11g-ress of tltc U11 it l'd 
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:-;tall's III II\' dirt•t·l. th rrr shall IH' l'lt•t·tetl hv lhc t•lt•t'ttll~'i uf till' 
stalt•. IIIII'. fH'rsoll from t•;wh l'llll;.!n'ssional· d i!-.trict iutu whi l'h 
tltt· st al t• is di,·idt•d, as c•let·ln r of president and vil.'r- prcsident, 
and two f rom lilt• s tate at lar~l', no nne o f whom shall he a 

· flt•rsoll hold in;.! the oflkc of sruu tor or representative in COII 

grcss, or auy offh·r of trust or profit undrr the United States. 
Eat·h <'! ('(·t o r of ('aeh congressional d ist rict and each elector 
a t lar~n· nominatNl by any party or group of petitioners shall 
rN·t•iYe I h(' t·ombined vote of the electors of the state fot· the 
t·uJHJidatrs for president a11d Yi<'e pr('sitlent of such party or 
:,.(l'oup o1· prtitionrrs, ancl a vole cast for the candidates for 
prcsidtnf and 1•irr-wrsident of thr. United States shan be 
lht· t·ul rs of llt c t·olPt' for the rfectors of thr 1·rspcctivc party 
or !JrOII}J of prtitir11111'.~. The (!811\'aRc; of the \'Otrs for candidates 
l'o1· fll't•sidt· nt and viN•-prrsident of the United Stutes and 
tilt• l'<'lll l'll s t IH•t•t•ol' shall he a c·all\·ass and return of votes 
t·ast. for I ht• t• lcd Ill'S of I he same party or g-roup of p<•titioncrs, 
n•sJH'l'fi\'f•ly. HIHI tht• t'Pt·tifinllr of s nl'i1 ekd ion mntlP by the 
gon•l'lllll' shu II ht• i11 ltl·t·ortl with stwh rl'tnrn. '' 

AIIIOII;.! the s<•l'liom; amelldt•cl by that t·haptcr is section 109!) 
of the l't>tlc nf l R!/7, the legislature c·hnu~in~ tho! word "may" to 
"shall ., in th<' ninth line of th r scl'lion so that thr srction as 
Hln('lldt•d I'I'IHls liS folloWs: 

" ( 'c•rtitit•ull•s ol' uominations. macle as proeidt cl i11 /h e p·r c
adiii!J seclio 11, shall , lwsid t•s tolltaining the 11ames of t audi
dates, S)H'<·i fy us to l'lll'h : 

'' 1. 'J'hc uffil'(' to whidt }J(' is nominated . 

"2. 'I'hl• )IIH'Iy tnakin~ stH'h nomination, or political prin
c·i ple which he J'('prcsrnts. exprcs."cd in uol more than five 
words. 

":l Tl i<: n lAI'I• nf t'Psirl~>twP with fhP sft·ppf 11110 number 
thrrcof, if a11y. 

" f11 <·use of ('!('clOt's for presideut and Yice-presitlent of 
the Unitc•d :·ifatrs, thr IIUtnf'S of the \'andida tcs ftH' president 
and Yit•e-pt·t•sid <' ll t shu(( be added to the party or pol it icul 
name. E\'l'l'.\' sut·h certifirat(' of nomination shall be s i~-rn ed 
hy the prc•siding l)ftit·er and se,·t·('tat·y of the <:onvcntion, 
taut•us ot· llH'I'tin~ of qualiiied ele<:tors, ot· hy the boa rd of 
cullvuss<•rs to whi<: h the retm·ns of such primary election are 
III UcJt•, ('at•h or whom shall add to Jtis s i;.!lllllllt'C his plate Of 
resident·<'. a11tl shall hr s\l·om to hv rat·h s i!!ller thereo f to be 
true to tlw best of his k!l owlrdgC' ;111d belief, and a <'Crtifh:atc 
of the oath shall hr !lllllt'Xetl to the t·er tifil'a tc of nomination. 
'1' he pt·esicl i ng olli t·e t· a ud S<'l'l'<'hll'y of cadt con ,·ention, pri
mm·~·, cuneus or 1ncctillg shall also cet·ti fy , to the oflicer with 

• 
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whom lht' nominat ion t·l' l'tifi, nlt'!'\ an• liiNI, thl' nunws nnd 
mldrt'SSl'S nf ('U(•h or lhl' llll'tll ill' l'S uf till' l'Xl'I·U li\'l' Ill' l'OIItl'Ui 

.t·ommitll'l' appnilliNI o t· l.'ICI'h•tl h,\· or l'l'fH'I'SCIItiu~ it. and 
th<' JH'oYisiuns. if 1111\". made h\· it fu1· filliu.r vm·;mt·ies in nomi
nations; anti th is 111;1\. hr do11r in till' nomi~uttiou et•t·titicllte or 
by a sepm·atr tert iticat c.'' ( :l8th 0. A., I'lL 6, § 1 ; 24 0. 'A., 
eft . 33. §§ 4, 6). t 

In the case of pr('sidcn t inl ('lc<·tors lh<' hoar~ of cam:ussers 
referred to aho\·(' would h (' th<' stat(' hoard o( cannvsers composed 
of thr ('Xeentiv<' t'OIIII t·i l, (I<; fH'tlYidNl hy scdiou 1087-u22; hut , 
ateonling In thr provisio11s of this S<'l'tiou. this J't' llll'll in case of 
Jll'('sitlclltiHI t•l('l'tOI's may ht• madt• hy thr ' · pt'<'Sitlill;.! offic('r· or 
St't'l'<'lary Of t hr t·On\'1'111 io11, l' llllt' IIS, Of' a nll'l'lillg of lfUUiifird cJcr
tnt·s." Tlw l'fff'l' l of this aiiH'IJChllf'lll is tu prnYitlc an ndditio11al 
ml•thnd of sl'lt•l'l in~ Jll't'sidt• ll tia l t•lt•doi'S hct·tHHH! seetio11 10!19 
rl'i'Prs spt•t·ifiNtlly to tl11• nll'thwl of twmitllltiolt as p t·ovid ed by 
s t•t·tion lO!IK. At· c•oJ•tlill;.!l.'· it would S!'t'm that if the uomi11ation 
uf pn•sitlr nt ial Plt•durs is not mmll' fot· a11y t•rasoll , hy the primary, 
fiH·II it may hr llllltlc "·'· 1111~· or Il l<' nwthods )11'0\'idetl in sct•tion 
JO!)R and erJ·tifiNI as pm,·idt•tl i11 srt·tioll 10!1!1. While not stt·ietly 
i11 ltanllnn~· with the pt·imary law, it is. in Yiew nf the am('mlment 
of said sel'lion . a lal<'t' l'llcll'l llli' lll. and mtlst It<' ~ti\'<'ll som(' force 
and rffed. 

lnlt•ss we :;ri,·c it elf<•d i11 t•ast•s wlll'rl' thf't't' has bcc11 no uomi
lwtion madt• by the pr·imary, it must he i:::norrd entirely . ·w e 
ea11 not a~ mu(' that the lcl!islu lnr<' did a usrless thing. Tt supplies 
authority for the nolllinatioll whil'!t has lwcn madr by thr dcmo
<:l'atie state t on,·eutiou, althoul!h thl'rr mny he some question as 
to wlwl h!'J' the s('lcet io11 of thrsc pr('sidt•nl ial clcl'lors should not 
hn''" h('('n made hy the vat-ious t·OIIg' t'<'ssional distr·icts they 

l'<'prrsrn t. 

I am infot·m!'d that t hrt·r wN·e two of thr t'llll~r('ssional districts 
of t it<• s tale whit·h failrd to nomiuatr iu the rwimary l'Undidatcs 
fnt· t.ll(' oftit·1• of prrsid r ntial t•lr l'!nJ•s nil the t•rpllhlit•an l ickPt, but 
at a dist rid !'Oll\'Pnt inn ot· <·lltlt'IIS s twlt St' lrl'l.ionf- wr1·e made and 
haYc lw<• n <·<'1'1 ified to y our ofTke. It would sc•('fll that srl'f ion 10!1!1 
as am('lltll'tl with its rr ft•J'(' llt'<' to sc<·tinn 10!!8 wo111cl supply the 

authority for this <wtiuu . 

Jt j,; t ilt•I'Pfu re 111.\· jnd:-!111<'111 that rn11 :-.hO uld 1'('('01.!11 ize l he ll()nl

iiiH! ious tna<l t• In· t he dt•mot· J·atit· purty to fill tilt• ofii tes of cledors 
ft•nm t hr scn~r;tl d ist ri<'ls <'tl\'NI'tl by t hr t'l'J'ti fit·a It• wll i<:h you 
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han· \•uo·lost•d in ytHII' h·l t•·r, ;utol that you :,;huuld also nll:ogn izc 
the• lc·:.w lit.'· of thr 11ominutions ll1adc in the case of r t>publicau 
ekdors from the Third nnd EJc,·cnth congressiona l dist riets. 

F. C. D.\noso~, Speci<tl Cottuscl. 

\\'0 :\I EI'i :\lr\ Y 1\ S SIST IX 1'\0)ITNAT JXG P RESIDENTJ.U , ELECTORS 

Women, oth<:rwlse qualified may join In signing a petition nominating 
a candidate tor the otrlcc or preslclenllal e lector. 

11 on. \\'. ( '. Ha111~my, 
HC'I' I'(•ta •·y of ~tate. 

Dea•· Sir: 

Au~;ust 2, 1920. 

\Vc ha\'e rulll' Jette•· of .J uly 28th in which you request au 
opinion fi'Om th i:-> dc•partment upon tile following p •·oposition: 

"Ne!'t ion 1100 pl'o\' idf'f.i t hat nominations for ca••didatcs for 
:-;tate offio·c•s may ftc !nude I.Jy 11 oru ination paper or papc•·s signed 
by not IC'ss 1 han ti\'l~ h un d red qualified voters of t he state; 
fo•· t•oullty, d istt· il't m· ot her d ivision, not less than a cou nty, 
by :-> IH' h papC'r or lHlJl<'l'S s i ~ rwd by not les'! than twc11ty-five 
q nulifiPd vot<•rs, rcsiclcuts of sueh <.'O tmty, tli:-.t r ict or d ivisiou. 
l 11 Yiew o f the fad tha t women ar·e now qualified tn Yote fo r 
Jl l'<'sidc•ntiul f.'il•eturf.i, would they be qualifil·tl to si)!n petitions 
11uminat i u~ <·Hmlidatc•s for the offio:e of p rcsidl'lltial e lector?" 

.\ nswerinl:! you•· i11qnir·y, Pl'l'lnit tN to state that it is the opi11iou 
of th is dcpartmC'ut that \\'hile women arc not IJHalificd clcl'tor·s to 
the full <'Xll'ut ~rautcd men. yet so far as hciug qualified to vote 
for presid<•ntiul clcdors the rcst t·idion which heretofore existed 
on ae<·ounl of sex, has hecn c·nlirely rcmo\·NI by the enadmcnt of 
chapter 353, ads of the ~~i:Sth G<'ll<'ra l Assc•mhly, whc•reiu it was 
provided: 

" • • • 'l'hnt the ril:!ht to vote for pr~sidential electors 
shull 11 0t ho denied o•· ahri<l~<'tl on ill't'Otmt o[ sex, a11d that 
evc•·y womun who has attained the a)!e of twenty-one (21) 
years and who poss<'sses all ot hct· qualifit·ations requisite to 
a mnle Yoter , shall be e11t itl<'d to YOI'P, the same as men, a t 
any ele<·t ion h eld fo1· the purpose of electing }JL'Csidcnt ial 
electors.' ' 

It is the opi11ion of this department that t he forcl!oin~ p rov i
sion clothes women, otherwise quali fied. with all of the pri,•ilcgcs 
wh ich n male vol<'l' may he C'ntitle1l to, inelncling the r il!ht to join 
in a petition of nomination for a pre~idcnl ial ciN·t.or under the 
IH'ovisions of section 1100 of the c·ode. 

B. J . Po·wERS, A ssistant .Atfot?ley General. 
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\ 'O'fF.S R EQ P IR E n TO ~O~IIS.\TE .'\T J'Hnlr\R\' 

The requirement thnt a person whose name Is written in for n par· 
tlcu tar county olflce mu!lt receiYe 10 ~ of . the vote for go\'ernor applies 
to state olflces. 

R on . \\. C. Ramsay, 
Secretary of Slate. 

Dear Sir : 

July 27, 1920. 

Your letter of the 2-lth inst. add ressed to H. M. Ha\'ll<'r, a tton1ey 
General, has been refrrr<'d to me for reply. 

Yon ask: 

"Does a var·ano·v in fa1·t <'xi:-~1 llllOel' ti re st atut e ns amr1Hl<'d 
bv the acts of tl1e 38th Ueneral AssL'tnhl y whe•·e nn l'llndi
d~te for t•e•·tain office is votrd for a t the primary elct·tion , <H' 
whct·e the name of a cr1·tain t'nm1 idn te is \nitten in on the 
ballot and suc:h written sig-11nturN; do not. efjnal or exce<>d 
10 per c<'nt of the vote <>ast fo r that office 1 

" I n a ras<> such as is herein ri ted for ! he offire of stat'' 
repr l'sentative. has the <·ou11ty <·nn,·<'ntion _of <'itll<'r polit iN~~ 
party any authority in the prcmist's for filhn~ the nwan(•y? 

Th is departmC'nt has hct·tnfor<' rn l<>tl that , when no candi1latl' 
has fil('(l nomin ation pnp<'t's for any parti<·ular office and thl' 
voters writ<> in thC' name of some p<'r!;on fm· sud1 offil'e, unless 
the person wlws<' name is writtt'n i11 I'CC'<'ins a Yote CfJ nal to at 
least 10 per <'<'nt of the vote c•ast in thr rnunty for ::ro,·ernor at the 
prN·rdinf! ~rneral <'le<'tion , 110 n omination hns hr~n mad<', an~l 
thl' <·IHutt,· <·Oil\'<'ntion is without pnwC'I' to fill til<' t iC'ket h~· norm· 

. f I t' I lli l c'llll "lll'losin!! a r•O JI,\' n a I i ng- a pC'rsnll IH' t wt par rl' ll a r 11 <'<'. • .. 
uf our rul ing. J 

\ Vr 11 re nf the opin ion thnt th<> sam r n1le a pplirs to state offir:es. 
Chapter 25~, ads of th e 38tlr C:C'n<>ral Assrmbl~·. dors not morl1fy 
t he rule when apply in~ to stnt<' offil'I'S, hut C'xprcssly makes the 
10 per· cen t rule appl ir·ahlt' thcrc•to. 

W . R. C. K r.NORH'K, A. .-;.~isln11t A lfornry General. 
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TI!\I F. FOU Fll.l ~(i ~ C f\11 ~ .\TIO~ 1'.\ PERS FOR ST:\ 'H : 0 1-'lo'IC I<:S 

Dlseus!'lon as to the last day for candidates for s tate offi ces to file 
nomination Jli\pt•rs. 

llou. \V . ( '. Ham~ay, 

Xrt·t·<'tat·y of Sta t<·. 

Df"ar !-lit· : 

• \pril :!.7, 1!120. 

Yon han• !<llhmitf ('(l to tlli,., d <• tmrtml'l lt an oral inquiry with 
rPft•t'<' tH'<' to lhP lns t day npnn " ·h i•·h yo11 an• pl' rmitle<l , unclc•1· thl• 
luw, Ill (iJ,. IIOllli ll ation JlllJII'I'S or •·antlidatl's fOI' <Ill <'ir.divt• state> 
oll'ic·p m· for a I'C'Ili'C'SPIII<ttivc• i11 •·ntq.!l'l'ss, or· fot· a nwmh<' l' of thl' 
(J(•nrra I Ass<·m I ll~·. 

In ans\1'1'1' to ll1 11t. 1111(1111'.''· we• t hi nk that ttnmimtt ihtt PII JH'I's 
may hl' fi iNI hr l'llll(liclatc>s for t ltPSl' offil'l'S tumon·ow, Apt·i l 2Hth. 

In l'l'lu·lting this c·otwlnsion WI' wo11ld c·all yon t· altC'ntion to 
th<' lanJ.!liiiJ.!<' nf sN·tion ]0X7 -a10. sll ppl<'ment to tlH' c·oclC', Hll~. 

3 fHit·tiOil of whit•h r<'ltds <JS fo llows: 

"No 1'/ltHi itlal <' fot· an •·l ••l'l iv t> •·ollnt\· nfli<·<• shall ha\'1' his 
1111111 <' print<'d upon I lu• uffi1·ial pr ima l:_,. ballot of his par·ty 
1111 lc•ss at lcnst t hirl,\' cla~·s prior· to thP clay fiXC'cl for· holclin!.! 
lh <' p r illl/11',\' c>)('c·tillll a nnminatiou papPI' shall ha\'!' h<'t' ll filt•cl 
in his hdrnlf i11 t Itt• ollk<' of thC' c ·omr t~· a11<1it1w: anti 1111 

I'IIIHlidntC' for nominatin11 for· an C'l<'..ti\·1' :- tah• oOic·t•. o r for 
r<'J II'I');f' llfatin' in the t'OII!!I'I'Ss of tilt• T"nitetl StatC''i, ,,r IIJt'llllwr 
of thl' f:<'ll!'l'al AssL'Ilthl.'·· shall ha\'C' his 11111111' JWinlt•d npon 
th r ofTir·ial prinHII'~· bal lot of his party unlc•"s at h•ast fori\' 
da.\'s prior to ~tll'h p rimary p)t•1·tion a nomi11atiun p;qwr· shall 
lttn'<' h!'Cit [il<'d in his lll'lr alf in tlw ollit·e of tire Sl'l'l'l'l ;u·~· 
of stn tr." 

\Vt• think tl11• statut ory r·n!.- "·ith rrl'('l'l'lll'(' to the:' c·ompi latiotl 
of t im<• •·o\'t'l'); this IJUC'stioll (:;l'dinn 4~ of t he code, pai'Hgl·aph ~:1), 
wit ich t'Nids ns follows: 

" Tn t•omp n1 iiiJ.! 1 inw, lh<' first dav shall h<' Px,.lnd!'d ancl 
thr lni\t. i1wlmled. 1111h-ss lht• last fai ls 011 R111Hla\· in wltit·h 
<'liS<' t hC' timr )ll'('st·rilH·cl shall hr (•Xtt'llt1Nl sn ns to' i'rll'llld!' tlrt• 
wh ole of t he:' followirrg l\fnndny ... 

},. ('. 1)\\'IP:O:o:-.:, A ssi.~tunf . t lfontt !I ( ;tilt ruf. 
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( 'O~II··:~S.\TI O:\ t W S ( 'HOtiL t-:J.Et 'T IO~ J .-J)(;t-;:-; 

J udges Ul school Plect lon a rc n u t cnti tl l'll to compt•nsalion, which 
rule applies w hen• cllrectvr!l or othl't 11ersons ucl as jud.:e!' . 

Mr. :\. n. Hoo,·er, ('omrty Att orllt•y, 
1\hwshnlltown, l own. 

DPar· Rir: 

1\1 u rl'l1 17, 1 !1:!.0. 

\ \' t• hu\'e your· l'<•qm•st for· thr C1pi11ion of this tl cpurtmcnt on the 
foll owing quest ion: 

'' I lta ,·c· lwr n ask••d wit It n·f•'l't'lll't' tu what c·omJWnsat ion il'l 
p r·o,· i tl~cl fo1· judge's of sc·ltool r ll't·t ions, and Ill,\· op inion has 
ltcoeu J.! IVt'll that \\' llilt• t ht•n• is 110 luw tixin~ t he I'II III PL'llSat ion 
fo1· jJI((g-c•s of st·hool I'IPI'I ions that i11 111'1 l1•r t n l'aJ'r'\' out· tht> 
Ia\\' that lhf• jnd!!'I'S of s111·h t·ll'l'liuns aJ'P l'n t illc•cl to' til <• same 
('CIIIl JWllsat ion as IIH• juclgc•s in l!L'lll'l'a l HIHI pr·inHu·y l'iel'tions, 
\'iz: thirty 1·rll ts )WI' holl l', <'Xt·t·pt whPI'(' ont• Cll' t hl' jmlgrs of 
sw·h elel'!inns mi :?h t lw a IIJC'IlllH' r of the' s•·hnol hoard, and in 
whi1·h !'\'l'rtt SJH·h lll <'llii H•r wonlcl he:' t'llti tl rt l t n his usual per 
diem, alltl nothing- lllftl'l'. 

" If I a1n wt·ong- in this opinion will you kindly t·on eet me 
and gin• 1111' snt h :111 opinion as will ~_!on•r·nor 11 1 these mat
tt·t·s in the:' fu t llt'P'.'" 

You a r r t'll l'l'(•d in your stalt' IIH'lll that the l'(' is no law specific
al l_,. fixi11~ the c·oliiJll'IISitticm for jnclg-cs of s<·hnol C'le .. tions. 

'rh<'t'l:' is a pi'O\'isiun in (•h aptr r ~:!:i, ads of thr :17th General 
.hl-il'ruhlr. wh il'h repeals st•t·tion 27G5 of the l !J I:l sup plemrn t to 
the C'odt', whic::h pro,·idt>s for the nppointm!'nt of two suitable 
Jlf'rsmts to b(' rel,!istrars in <'Ul'h of the elcdion prC'c inc ts of certain 
sthool <'Ol'J)I)l'ations and wh irh pr·o,·itlC's t !tat they shall rccei\'e the 
l-illllW c·om pensation as n•gist l'llrs appointed fo r gcncnll elections, 
to he paid by the school cor·poration. 

SN·tion 2i80 of the l !l l :l suppl<•mcnt to the <·ode p rovides as 
follu \\·s: 

"It !'hall audit all(.l allow ull just c la i111s a~ui11st th e c·o r·po
raliuJL , and no orcle r shall he clnm11 upon tlte treasury until 
till' Plairn thPn•for hus ht.>l'll andit l'll an<.l all uw,•d; it shall 
fmm t imr f(l t inlC' <•xu min<' t h<• III' I'Ultllls of t IH· t n•asu l'l' l' and 
make• sC'l ti C'HH'IIts with him ; shall pr·csent at eal'11 rc•j.!uhtr· 
rut•rt ing of tht• p)('l'for·s a full ~tatt·nH·nt of t he· t'l'l'(•ipts had 
arrd <'X JH·IId itures liHHil• si 1we the (H'<'I'I'dilll! lllt'l' till~, with 
~tll'h other· in fo t·maticm as lllll,Y Ill' t onsid!'n:cl importaut; ai!CI 
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'lluJI fix 11u· •·••lltJwu..;:etiull Itt lw pHid tit•· :-.too•t•••tm·y. Hut 
Jill lllt•IIJIWI' .. r 111·· INtar•l or trt•o_h tlt'r -.h.tll l\'1.'1'i\··~ ('UIIlJI(>IISU· 

t iflll r .... (Jflit·iul ~l'f\it·t• .... . • 

Y ou will ol·~<·t'\'{ 0 tlmt hy lht• h•t' I IIS ..-.r l lli~ ~<'t'ti<•ll , Ill) HH·mber 
of tlw houa·tl ut· tn·a:-.url·r .. hull t'l't't.·iv(• c·mnpl•ll:o:ation fnr offi,· iHl 
M-'1"\'it••h'· mad '' lwn· m<·tnb•:r-. uf tht• hoa.rd uf dirt>t·tHr.-. Wt·re uttin~ 
us jucl.!!t"' •tf n N'lttMJI t•lt .... ·tiou tlu-- ~("n·t~_., ... , thu' perfurnH.·d would 
h£1 CIOit·ial M' n 'it·t•> .i tt ... t n~ nuu-h n:oo. any utlH'r w..! n ·ie('-. tltat they 
Oll ij!hl I'I'O'fvo'lll r .... nnd 1111 !,,•half uf thr ···ho<ol <li,to·ic·l, mod [ 
think it muy lor fui l'l,\' i11 f<·O'II'•I fr<•IIO tJoi, I hat lht> luw de>(';; not 
(•(JUtNll l•lahl thnl uu·mlu•r., nf 1lw "·houl hc .. trtt or otlwr l)t:f'M)IlS 

who muy ht' cwtiu;.: a-. jml!!t'" ut n sdwul t'l~tion shnll receive 
Uti,\" COIIII'(\U:-\ll l i 0 11 fm· :O.Urh S(•l'vil'('((, 

,J. \\'. SA:<I>t '~oo•. A.!.,i.<luul Atlonot !J (/ruerol . 

xnrmm OP n \l ,l.oTS JH:Ql' lll~:n 

Suuutc does not nx exact num~r. Auditor must have prloled a 
suft'lchHit number or bnllots tor primary or ~:rntral cl«tlOn, fi& case 
tn:l)' bi•. and IIJ d t"t(•rm lning thl"i nuwunt ncccKMAry he should take Jnto 
acoouttl the numh<·r or ha11ots (':Ull :u the 1nst cJN:llon and ndd to such 
nnmlw>r Ruft'trirnt to mok~ ~n nmple 1upply tor all purJ)C)8('fl mfnttoned 
in t.h" ttt.a\ut4:> :.ntl t•lr thP rontlnct'ncles tbert>ln referred to. 

M1·. \\r . • J. Hpriu:,w•·, ('uu uty .\ tlr•rnt'YJ 
I .~Mm, l o\\u. 

llrnr Sir: 

Wt• 1111\'t' your fnn11· of the :!tl in•t. whl•t·ciu you O'('(lUCst the 
opiii(>IO of thi~ <lt' Jliii'IOIICIII <lll lht• foJiowilll{ I(IIC,tions: 

" I . By "hut mrtht>d •hnll rhc count~· uuditor determine the 
numhcr or hnllot~ to be printt'<l for rhc several parties for 
the primary cl~tion f 

.. ~. 'l'hc intro·prclat iun or rour ofric!• or chapter 353 of the 
3 th Ocnro·nl J\~,embly, and, if your office intet'J)t'N.• t hat it 
IIJiplies to the nex t primnry d e<·lion, how shall he determine 
IIIC number of bal lots to hr printed thereunder !" 

St'c·tiou 1087-ol of the 1913 Mlpplemcnt makes certain provi
sioiiR nf the gcnro·nl ciC(:tion low arplicablc to lhe primarr election 
and pro\' ides in port n• follow~: 

• ·The pro,·isions or chapters 3 and 4, title G. and chapter 8. 
title :!4, or the rode. shall apply so far as applicable to all 
pl'imary· elections, the same ns geneml elections, except as 
hereinafter provided.'' 
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~r<.:tion Ht'>i·u l ~ .or tho 'll uw t·haptor prtl\'ide< lhnr nfleo· th•• 
prnlllllJ! uf lho• ollot·oal halloo- thr :mditt' "'hHilt•hanj:t' 11 ·mlli,·ient 
nurul)('r thl"reof 1u "'upply t•a··h ,.,,lln:: Jlrf't'llh't ln thl' ,~untv with 
ten •nmple hnlhoh of N~<'h t•>liti•·nl party · 

H1•ctk>n 1 0,~7·nHi of <aiel •·hnpter furth er Jlt'O\'idt•s thnl : 

··.~II nc-<'*"-'ury ~IN·tinn '-UJlpl i.·.:, irwl ufllu~ Jl''ll lu.ok!\ us 
JH"O\"Idt~d 11.\ b\\, for lfll" J.:t'Ot'ral t•lt"t•timl. IO)!l'lJtl,.r With II 
"oflit•if·n.l numl•·r or ofll·:inl J>rimary hnllur' •• r eado Jl8rly. ~hall 
ht' furnhhNI for the prun11ry tlt•diuu l•mrd f•>r l'lh'h pr,·rioh•t 
loy lhc eount,r auditor. • • • " 

~~·•·lion 1110 uf t·hupt~r :l or lillt• 6 uf llw •·ode Jli'U\i!lcs in pno·t 
n~ follows: 

"Th~ on1;·eo·, t•l.nr;:cd "ith thl' priu1 11o1; ur tlor hnllut, shall 
C'llll""l' lO }w dt•Jivrn•d to tilt' jnc.l~l•o;; uf rlt'l'til)ll h('\"l'Uty-fi\'e 
hn llots, of the kiu<l to '"' Wlll'cl i11 •w·h (trrrhwl, fnr ewo·y 
lifty \'Otes m· frn t•t iou thert•of t·:<'t tht•t'<•i n at the 111,1 pre••<•dinl! 
rlt<"tinn of ... 11\t .. flfli,·f:'~. • • • ..-\ ny nnlt·tr dmr~·~d with the 
Jorintin!! nnd llisrrihu1i<11o n( lonlloh 'hull pru,·itl• null n•taiu 
At hi' otTi•·r nn tomt>lr "oppl,,· nr hnlluh. i11 a<ldol iu11 to thOS<' 
distribnlrd to lhr srvrrnl 1nli11:t prN'IIH'I•. !ltul i£ nt nny 
ti me the lonllnl> furni,lwd tu nny l"''"·iu• t shnl l I){' lost, 
deslroy('() C>r t•~ htntsll'<l lodcorr the pnll• Ill'<' •·lo>W<l, ''" written 
RJ>plirarion. 'il:nrd loy 1\ majority <•f lhP jurl!!o, of 'Itch 
J'l'l'<'inrt. hr •hull imuu'tlialt•h· rail'<' In h•' <lrlil'l'N~ I ''' su•h 
Jlld!!l'~. at the pntltng pln<·r. ;nt·h o<l<lltlunnl ~npply or hullut' 
uR tl1ay lw 1"t'•t uirrd. an(l Nllni<·if'nt 1n ''ntn ply wi th th{' provi· 
~illiiR of lhi, f•h:optN·. "J.'nt' ):l'11Cra l Pli•c•tiou~. ! lor ~llp)ll ;.' of 
ballots so N'lniur<.l shall only Nttoal I ht• unoobt•r ro~oviclr<l for 
the prCI'ind •·•.-tin!! tltt l&ll!t">t vote 111 thr pre\'rrling ~trneral 
t'l('t·tion, • • • . ,. 

l·'t'Ont the foo'<'INinl! pro1·i,icms of llw ~fl !'rnl 'r~·timoM vf thr 
stat ul r it is t • Jen l'l~· apparent thnt the "'111•1 llllllllot r of lJuiJOIH 
that 'honlol he printc.l all(l furni,lw<l is 11111 flwtl or drl<'rmined., luul. 
tlwrrfnre, it drl'olw' upon the ofllrer 1\h<N' dut~· it i' to !urni.•h 
th ~ ballots. to pro"idr a suOit·i<•nt nnmll('r fur thr \'lltinu.; pur
pose~<, A11<l in dnin~t so he •l~tml<l t1tkr iuto at•<·ount llu· unmlwr 
or hnllot• rast nt the prr<·etlilll! po·illllll')' lor j!rnrrnl <·lt•t'li<lll, n• 
rhc enJ~t ma~· lit', nntl ad.l to 'lll'h uumbrr 1111 amJole nonnunt to 
<'0\'or all rontin,..'('olt'rS rPferr<~l 10 und tm"·idrd for i11 lhr htututc. 

Tu this connrt•limo it mn.•· not hr umi"'' to ""!!!!C•I thnt if the 
sttfft'lll!~ nmendmr nt i' t•atilit•tl pl'iur to lhr pl'imar,1· <'l<'•·liun. thut 
from 1.; to 100 Jlt'r C'!'llt atldiriuowl ltallt•l• 'hnulol be t•rtovi<lo·•l. 

A• to ~·our ..c.·outl •tu~tinll, I um of !lor opinion thut it Nno 
bn•·e 11 0 npplicnti<no to primary c·l~tions. 

J. W. SANt>IJloiKY. Assist111o/ Attornrv (lrucml. 
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TDfl~ FOB Fl Ll :'\G :-\0:'111 :\.\ TIO~ 1'.-\I'F.HS FOR COV~T¥ 
Ht ' J' f:H\"IHOR 

When counties are cli\, itled int.o supervisor db;tricts, nomination pa pers 
or a ff idavits or candidates must he flied fifteen days prior to date of 

election. 

Mr. A. ,J. ·Burt, County AttonH'Y, 

Emnu>t.shnq!. ] owa. 

D ear ~i•·: 

May 20, 1920. 

Rt>p lyin ~ t o ~·our n'q ue~t owr the tel<'p hOJH' as to wh ether or 
not this d epart mcnt. has l'H'r rull'tl on I he q nest ion as to how 
maJt V da,·s IH'foJ'e l'h•dion JJOJIIi.nat i(lll p<:pcrs must he 
tiled. fo r tl;c oflit·r of IJ(>ard of Sllpe rvisors, in the event t he l'Ottnt.y 
is suhdiviul'd into di~trie t s. hrg to athisc that I ca n find no rulin ~ 
upon that snhj<'('t. 

Jlowt'v<'l', und('r St't·t ion ] OS7 -a 10 of t h0 s uppll'm ent to the rock 

l!H~, ~·ou fin d tlw fnllo\\' in g- provision: 

' ' A l' illlcli dat c• I'M an onic•(• to tltr fi llPd by th<• vol t• t's of any 
suhdi,·isicll t of a c·olllll\· • • !I< :-:hall nnl hr l'l'qtlirrtl In fi lp 
all,\' llOlll inatioll pa)ll'l: o r papi' t's. • • • Eac: h anrl ('\' C' I'.~· 
c·aJHiiclatl' s ll all nwk " a11tl lil f' ll is atllcla,·it, ~ ta\1111-! tllat hl' IS 
t> l i•rihl<• to tllr o11it'(' !'or t lw t cnntslt ip, t•<Jlllll .'·· distrid or st all' 
in ~dti<·h Itt' is or lila\· bt• a l iollil lidP <·a nclidalt• f11r ll<HHinal ion. 
• • • • 11' n<• sn•· l; pap<•J ' o1· p<IJH'I'S <Jn' n •q uir<•d, t lu·n Itt• 
sllall lilt· sw·h allidii\'i t ;ilollt'. or IIH'l'L' shall h1• fil<•d a lJOllli
llation pa p{'l' sil!lll'd lt.\' It' ll ljll<ll ifit•d \'lll l•rs ot' il ll,\' .s.lliHJi\·isillll 
of a I'Oilllh' . with tltP t· llllllt.'· auditor, nl lt•ast ltltl' t' 11 days 
prior to su;·h priuwry t•ll•l'l in11 . · • 

Evi rl(•lltlv from lhl· sPdion ol' the sta tnl t· ahon• q uuted. all that 
i~ r<'<Jllir<>d. fur a c·a JHiida tt• t'or thL• otlit·P of <·nunty s ttpel'\'isor frot ll 
Oil<' of t he• clistri<"ts is t hat II<' ('ithPr til(' all afliclavit tl1at hP will 
he a (·andidatt>, m· a p{'!'ition Ponta inin:,r tC'n ltallh'~, at least fiftec.: n 
days before lhf' date of t he ciN·I ion . 

. ,V. R. C'. Kr.~nR IC'K • .t1.ssislunf Allornt'!J (; ('lltTal. 

BOARD OF Sl' I'F.R\'IRORS MAY OPE~ VOTJl\'G MACHINES 

In a primary election contest it Is proper tor tbe board of supervi sors 
to do a ny and all things necessary to determine the questions presented 
including opening t he voting machines. 
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Mr. Arthur G. R ippey, Couuty At1nr ney, 
Des :Moines, I owa. 

D ear Sir: 

June H, l !l:?O. 

Replying to your oral requ<>st for t he opnuon of this depart
m ent on the question of the authority of the hoard of supervisors 
to open the voting marhines in a ('on test bused upon the provi
sions of sectio11 1087-a l S of the Hl13 supplement to the code, has 
been refen ed to me fo•· atlcntiou. 

The sectiou p rO\·icles that: 

"Any candidate whose name appears u pon the official 
primary ballot o f any ,·otinl! p •·el· inl't mR~' r Pquire the board 
of supervisors • • • to r ecoui1t the ballots in ease any such 
precinct • • • at. the time fix ed fot' c·anvassing" t he returns 
of the jutlges of cledion, by filin:r with the l'Otllll y auditor 
not later t han the day lwfo•·c sul'h mert in:r. u showi ng in 
\Hi t ing, d u ly S\\'01'11 to hy sueh camlidate, t hat fraud was 
c·onnuittE'd, Ol' error or· mistake made in romt I in~ or r rt n rn ing 
the votrs <'ast in any Slll'h prN·in('t. • • • 'l'he showing" must 
he speeificcl. and from it thrn• mnst appl'ill' rt>asonahle !!rnund 
to lwlit>n• t hat a l'f'C'(t ll lll o[ the hallols wnuld prodnc•c a. result 
as to !tis c·andidac·\· tlilft• rpnt from tlw 1'('\urns made IH· t he 
judg-es. l f stwh ;how ill~ is made to t h!' sui isfal't ion of the 
boa rd , it shall th<'rC'HJlOll l'Pc·olmt the ba ll ots t·ast in any such 
pt·r~:ind for thE' offil'e fo1· whic·h thr c·ontes1L111t was n eandi
date. • • •• " 

The fore~oin!! se<·tion outlines and pl't'S(•J'ihts flH• c·om l it.ions 
II !JOlt whi<·h the bo;ud of s upervisors may rt•c·c,u ttl I h<> ballots l'llst 

in a n~· prec· inc·t fo r any parli f'u la r ofli<'P. l t. l'('fjllil'l'S that a prop('!' 
showinl! !Jp nHHle to the ~ali~fa..tio11 of the• hc)anl t hat (mud ·wu.~ 

NlllllltitfNI. ur er ror or misla/;t 11111tl r i n f'UIIItfinu or rl'lu ruiii(J lht• 

t•uft ·s Cllsl in .~ll<'h prtl'inf'f for sudr uOicc. 1t I herr fot'<' follows 
t hat the hoard is aHihfll'ir.ecl nllll empowc•l'<'cl to do nny and all 
th in:.rs nrt·essary to drtl•rmin c s twh q u('stions, in<·luding' the op('n
ing- of t he Yotin:.r IIJ ach in('s, und s<>l'tions 1 1 37-<•~..J an d 11:37-u2!> 
of the supplemeut shonld not be const r LL('d to a bridg-e or limit 

sul'h power. 
J. W . SANDUSKY, .A s.~islanl AIIOI'?W!J Gem·ral. 

lL is illegal for a candidate for a county office to promh;e his cl cputy t o 
divi lle the salary If the deputy will stay out of the race !or that orrtce, 
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July 15, 1920. 
Mr. W .• r. c: rrt•nrll , 

('I i11 ton, I owu. 

DC'ar , 'ir: 

l:pou m~· rl'lnr11 to the eity I find your letter· bearing date of 
.July 10, 1 !l:.W, in wlti,·lt yon ask for an opinion from this depart
tnent upon I hl' folio'' i Ill! f( U<.'stion: 

" Is it ilh·~.wl for n I'Ointty officer , eleeted by the people, to 
di,·iclr• his salar·.'· with his deputy1 It is really an a:;!'recment. 
'l'hat is. thl' ollk·rr prom ised the deputy that if he would keep 
ont of the rat·e IH· wuultl tli\'ide the salar·y. 'l'hat is, he gives 
tlw dt•pnt~· ('Jton:..dr of his salary to eYen things up, so t hey 
both ::rt lh<' suwc amount." 

Rudt a c·ontr·ad as you rrfcr to is not only inYalicl bnt absolutely 
ill<.'~al untl subjt' ·ts a t·andidnt(• making such a promise to criminal 
J1rosN: nt iott. 

8rl'!io11 11 :l-l-n nf \It(• suppl<·ment to the code, 1913, provides: 

"Jt shal l hi' unl awful fm· <IllY candidate for any offi<•e to 
be Yntt•cl fot· at auy primary, mnnieipal or ~enrral election, 
prior· to his nmnitwtion or rlrction, to promisr. rithrr direct!~· 
or· iuclir·<•dlr, In support or u~c his i1r tttu~nc·e in hrhalf of a~1y 
JWrsCJn or prrsnns for· any position, plaee or offit·e. ot· to pr01m~e 
dircdlv nt· intlit·c<·tly to 11ame or appoint any pr rson or per
sorts t;1 any pl:wr. position o1· offil'r in eonsidPrat ion of an.y 
pl'r·son m· JH't'sons s11pportin)! him or nsinl! his, h('r or thctr 
inlhtt'tH·c itt se~uring his or her nomination, eledion or 
appoiul mrnt. " 

Rcdi11n l 1 3~ -h of the s1rp plrruent to the cock 1913, also pro
vitlrs: 

"J t shnJ\ he unlawful for any pet·son to solit·it from any 
<·attdidall' fCII' anv otlic·c to be voted for at any primary, 
mntlic·ipal nt• g'l'll;ral election, or any Ntndidate for· appoint
llll'tll to an~· puhlie oflic·r, prior· to his llOntinatiOJt, election or 
appointmrnt, to promisr, directly or indirec·tly, to snpport or 
11sc Iris ot· her inflnrtwc in behalf of a1ry per·son m· pen;OJts 
for att.v position, plarr. or ofli<:e. or to p romise either dirc.>ctly 
or illdii'I'Ctly to nmnr or· appoint an~r prrson or prrsons to 
lilt,\' pltrc·(', JlO!;ition m· offic·c in c·onsider·at ion of any person ~~· 
P<'t'!';Olts suppot·tin:: hint or her, or usin::r his, her or· thetr 
intlttt•ttc·t' itt s('c·nrin:: ltis or· lr<'r nomiu:1tiotl, r!C"tc·inn 0 1' 

appoitd lllt'nl." 

'J'I te pt•tmltr for \'iolatin:: l'itlH·r of the two pn•c·t•ditt~ st•l'liolls 
is u finr of 11ot lrss than fifty dollar'S nor more than three hunclrrd 
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clnllat-s, Ill' hy iniJII'isottllll'nl i 11 tl11• 1'1111 ttl,\' ju i I fur not lt•ss I hall 
thirty tla,n; nn1· nwn• than six uwnths. 

W. R C. Kt::'\flRI!'K, Assis/aul . t llonuy Grnrr11l. 

1\"0:\U.S.\TfXO OISTIU( 'T ,Jl'DG~ 

Nomination of district judge to be made b}• party committee when 
vacancy occurs after hold ing or judicial convention. 

Au::rust 1:1, 1920. 
Hon. C. C. Hamilton, .Jrul~c Fmu·th .Jutlit·ial Dist l'il't, 

Sioux City, Jo\\'u. 

Dear Sir: 

I haYc before tnc your }(•ftl'f' of the 101 h inst., uud ynur tt•le
gt·am of the same dute, l't'tJtll'Siing- an opiu ion f rom this dt•partment 
as to the steps that shoulll be taken to uominate a snl'Cl'ssor to 
Judge Andersou. 

As I undcrst uud it, ,J ud~c A tHler·son n•si~nrtl nn August Rtl t, 
his rrsig-uation to takc> dfl'l'l Ht•ptr•mht>t' lst, and that ynu hayc 
ht~ell appnitttl'd to fill lht' \'llc·alfC'Y tints c•J'c•all•d. ancl mrder the law 
~·ou will he t•ntillt•cl to holcltht• ollie·(' lllllil thp trc•xt g-c•urt·n l t• lc•c·tion , 
aml llttti l your sw·c·t•s."nt· is t•lt•c•tpc} atttl qualilit'd . 

1\s I uttdr rslaud it, lht• lt•rtlls of ollic·C' of all lhn•p jntl:,!t's in 
thc• l•'ou rtlt .Jml it·ial Dist t•id ll't 'lll inatr .lunlla t·y 1, 1!1~:!. all(l on 
that ael'fHIIIt tltt•n· lw~ hf'c'll 110 oc·c·uo;icrn for thr c·ottnlies t:Htll
]ll'ising this tlil-ltric·t Ill hold ll jucJic·i;tJ 1'1111\'C'II fioll this year. 'fhe 
lJIIC'sliou t hert>fot· arises as to t h1• lltltlltll't' i11 whil'lt party wmu
uutions mny he made. 

I haYe rcerntly :,ri,·cn Ull opt nt<m to Il c11t. ('. J\. Raw~;nn, t>hair
lllll 11 of the t'!']Ht bl it·mt st a tc c·ctt lt'lll l'Ottllll i ltl'l', re~ar·<l i 11g the 
fillin~ of the \'aeam·y by tiH' rrp nhl ic·u11 parly to suppl,,· u c'llltcl i
date for the position mllllc \'n<·nnt hy th1• dratlt of 1\!t· .• Juslit·e 
Gaynor. l\f;my thi 11g-S that nrc saitl in thai opinion arc npplic•ahlr 
to ,rout· situation, so that I enc· lose yon 11 c·opy of the same. 

Ther·e is, howcYrr, some tlitTen•nc·c· in tlt t• lutt~lla~<· of dtnpler 
6~ of the ads of the 38th Grllrt·nl Asst•mhly in l'(•t'(•t·errc·e to the 
st•lection of distrid judges from thut \lsl'd in c·otttwdiott with tire 
selettion of .ittdg'('S of the SU(ll'l'llle tout·t. 'l'ltns, sel'lic)u 3 of that 
aet reads as follows: 

"In each judicial distrid there shall be a distr ict cent ral 
<·ommittee composed of one nll'mber· from c'etl'h cou11ty of sw·lr 
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dis tri•·l ; fll'lt\'idt·d. llo\\'l'\'t'l'. t hat in dislrids c·ompus,•d wholly 
ol' IIIII' lltlllll\' th••n• shal l Ill' thn·•· llll'lllht•l·s ol' stu·h c·ommittt•t•, 
and in di!-oll.'ic·t..; c·o1upo:-.~·d .. r two ,·ountit•s lht•n· shall lit• two 
tlll'l lllw rs of ••;wh c·urur11itkc frotll til(' t'llllll l,\' ha\'ill)! tlrr 
laq.!c•r· pop11lat ion. Stll·lt ••oJUIIIitleeuwu ~hall ht• sdt•<·lcd .h." the 
!'IIlii II\' 1'1111\'l'llt io11 ill l'il<•h 1'011111\' h<' ld Ill Utl'OI'IIaii<'C Wtlh the 
provi~io11s of s<•t·t i1111 It'll hu11d;·ed t·i~htr·->CWJH.t-t\\'ellty-five 
( JO~i -a:!:) ) . !-oii JIJill'llH'III to the• ,.,Hit', 1!113. L' ntil su~:h ron
\'t'lltiolls an· hl'ld, 1lw <·hairman of the t'Uilllt,\' t'CIItt·al com
millt•t• of c•at·h politi<·al purl~· shall al'l as t:OIIIInitlt• t•m<'n from 
his <·otllll\' for· snc·lr j11d ic·ial distrids, and in t•otllllics havi11g 
11111r·t• tlrar'r IIIII' s11dr <·omrnitll't'lllall sw·h additional eommit tc•e
lllt'll shall IH• s<•h••· t•·d 1,~· til t' t·ouuty t'l' lllral <'OIIllllittcl' i11 said 
I'OIII1t ,., \'at'HIII'it•s in 1111,\' s n•·h dist rid I'Olllmiltt'l' shall he 
fi lh·d · ~~ ,. tl11• c·n111tl\' c·t•l tl ra l ('OIII IHitlt••• 11f t l:t' tollllt,V wh<.'rc 
sn•· h \ '11;'11111 \ ' 111'1'111'~. Ill c·a•·h jlldi .. ial distric·t iu \\'hic·h 11 ,j 11 d~•·, 
o1· jncl:..:-c•s, ·.,r ti lt' ds t1·i•·l t'lllll'l IIH•rcoin is t.n. liP elN·IPd, 11 

j11clit·ia l I'Oli\'C' III io11 :-;hall lw IH•Icl hy Padl pol1t wal pa r ty par· 
t il'ipa l in)! in t lw primary I'IP..tion ol' I hat ,\'!'Hr. ~ot l<•ss than 
It'll du\'s lUll' llllll't' than forty da,,·s hl't'orl" tit<• da~· fi xPd for
ll old in~ 1'111• c·oHII ly l·nll\'l'llfion, a l'UII for sw·h jutlit·ia l c·on
\'C'IIIinll tn lit' hc·ltl shall ht• i-.;sut'd hy 01c pa r·ty t•t•ntral commit 
l t't' for· stll'h distt·il'!. 1111d p11hlisla·cl i11 ut l t·a~ t nne lH'WSJlllJ1C'r 

of ~t'lll'l'ltl 1·irl'lllalillll in t'HI· ll •·ou nty in the distt·it·l whit·h shall 
stulto, HIIIOIIl!' otht·r· thin~s. tit <· rlltnlht'l' of tlt•h·l!'ates ca<·h 
count\' in til<' d istr·id sh all lw Puti tlt•tl In, and the time· anti 
pla t·c· 'or llolcling' the• l'Oll\'l'lllion. Stwh r·all shall he liled with the 
<'tHtlll\' auditor in t'lll'h c·oHnl\' in the tlistt·id twl lt'SS than fi\'e 
da\'s ·hi' I' on• tltt• dnlt• of h1;ldin::r the l'Qttn t~· l'OII\'CH lion ns 
uu~,. fha•d h\' Ia\\' and thr t·onut\' ctu<litor sha ll attad1 a cOJlJ 
t hert>nf to t.IH• c·(' ;. , i fic•e I I ist of d~' ll':.ra tcs l'l'IJ ni r·<·<i to he d t•liv
<'r'('(l h\' him to tht' <"hainna ll of the countv t:C'n tral tnlll mittce 
nf thr' rcsp<'clin• polit it·al parties. Em·l; c·otlltty <:011\'<'ntion 
Ju•ld in sm·h ,illtlic·ial dist1·i1't shall selel't sul'h a nmnln'r of 
d<•l<'g-utcs tn the jndic·ial I'OilYcntion as is spct:ifi<'cl in the 
<·all for such j ud i c: ia I tom·rn t ion. Such distr ict l'Otn·enlion 
shull not hi' hcltl carliet· than the first Thursday. not lutl'r 
t han t h<.' (i ft h 'l'h ursdny followin)! the clatt• of hold in~-t the 
eo11ntv t·orl\'t•n tion. The eon\'<.' t1tion mav n ominate as many 
(•andi; lnt <•s fot' the offier of jud)!c of the clistri1·t t·ourt in 
s~r i d d ist 1·i ct as t h(• I'(' n l'l' judgcs in sa itl dist rid tn hr cl eetcd 
at the l!<'rlt'l'ttl elt•t'lion to he held in the ~·ca r in whic·h sut'11 
tOJt\'l'lltion is held. T he Ol'l!'llllization and the proc·c·<lurr iu 
stlt•h .iutlit·iul tlistrid tflll\'elltion shall hC' thC' sarur as i11 t he 
slut(• •·onvrHt imt. ~tH·h l'OII\'ention may tran!\al'l StH'h other 
husi ne>ss as may pl'OJlPrl.'· hi' bro11!.!lrt hC'foi'P it. .J uclf!'<'S ~r 
t ht• d ist ri c·t c·otu·t shall hC' l'lc•dt•d at t ht' !!L'II<'I'al de..t 1011 111 

the sntnt' lll<lllller as stutr se11ators at'C' cl<'c·l:·tl. · · 
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Hta11di11g alone thl' UJH'Ilinj.! SC'IIIt•rwe n;q11irrs a 1'1111\'c•llt iott: 

• ' In r<u·h j uclit•ial tlistric·t i11 whidr a j Utlg't' or j utl):.!l'lo\ o f 
the distr·il't <·ourt tlu.' r<'ill is to he c•lrc·IL'd 11 judil'inl COII\'l'll

tion s lur ll hc held by {'111'11 politi1·al pat1y pnrtit ipating in the 
primary clPdion of that year,'' 

but taken in eon 11eet ion with what imnH•clintely follows, it will be 
seen that the t·on,·l'ntion rcfrnt•<l to is thnt whieh is to be held 
in a11 elect ion year when jncl:.rrs are to hr r·<'g-nlarly scll'et<'d to 
take the plates of t hose whost' t r rms {'X pirc ••n the followi ng 
Jattuar·.r 1st. T he sanw mi~drt ht• snid wit h t'<'fcrc11ec to the scn
tcuce : 

' 'The t:OII\'elltiOI1 IIIU\' lllltnillllf(' liS ll1all\' t•aml itla tC's fo r 
til(' qffic·r of ju1l~(' of 'th <• di~ l l'il't t'lllll't in. sa id d ist 1·iet as 
t.herr a rc jndg-~'s in suicl distr i1·t t u l1C' c>l t>c·tc•d at. \11(' ~~,nerul 
l'l<'ct ion to IH' hr ld in 1 he' yt'lll' in wh ieh ..;w·h com ·ention is 
held. " 

'l'h i ~ ohvioLlsly l'c•ft•l's hnc·k tu tht' l't'l!' ll lal' j ud it·ial com ·ention. 
and it sN•ms to nw <.'ould not Ita\'<' rrf'en'lll'l! to a rr<·a lliug- of that 
l'onvention if it had already hrt•ll lll'ld ll l' thr sl'l<'l'lion of dele
g-ates, etc., if 11 11 regular judit·i al 1'1111\'l'lllimt hac\ hcc11 ht•ld. 

lf Judge Anderson hntl r·t'f;igul"d hl'fot·e the holtling of t his 
t't'gula r ton \' l'nt ion , of ~:onr'Sl' t It<• l'Oil\'t'll t ion wnu hi Ita ve had the 
ctuthority to nominate souwonc as a I'Urulidatr to fi ll ou t his uncx 
pi 1'('(1 t t' J'lll. 

Howr\'<'1' , sinte the I'Urtn•ut ion was not l'<lil <•tl at all hrcnuse, so 
fat· as WI' know at that timl", thC'rc> '''<'I'<' no judges to he elected 
this y<'at·, it s<.'ems to llll' that t hc•rr is now no mac·hinct·y of the 
law p1·oyided fot' thr callin:.r of Slll'h a 1'011\'{'ntioH. 

You will not<' in ;;cl'lion 7 of th e 11<·t that all of the laws with 
c~•fpr·rm·r to "ti lling- \'UCIIItl'it•s" appl,,·, an d it is lh<•t·l' fo re . my 
o1l iuion thut thf' \'utam·y should he filh•d u rlllt• r· thl' pt·o, ·isious of 
st't·tiou 1 0~7 -a2-! , wlti1·h ,\'11 11 will ti r11l qnol l'd al l c'H~ t h in I'II JIY 
of the lct.tcl' to Mr. Huwso11. 

r a m infor·nH•d that wiH'II l ht• l'l'pllhlie•a JI CO IIII ty 1!011\'C'IIt ion 
of ~fonuna (•ounty mel a dis tr·il'f <·ommi lt t•niO II I was sc lPl' I.C'd , hut 
that \\'ht•n tltt' t't'lllrhlit·llll l'llllllty <·oJI\'t•nl ion of \\'ooclhu ry l'OIIIIty 
Jll(•{ 110 ll istr·il.'t ('Ullltnilt!'JlH'II \\'l'I'C ~l'!l't:ll 'll. {'ud c' r' Sf'diOII !J of 
the• ad. ahm·c quott•tl, WOIJdbtll'." •·uu nly is <•11titl!•d to two lll<'lll· 
hprs ot' that t·OIIIlllitt('(•. J 1nig-hl say thul this is ll ll l' reason fur 
lwlil•\·inl{ th at it was the illtl'lllion 111' lht• l <·~isl :t lure to !Pave· tlw 

3 1 
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fill in!! of nu.:atteics whi(·h miJ!ht OI'<'Ul' aftct· the! holding of the 
distrid connntion to this eornmith•c>, <!~ otherwise, there would 
bc tto rrasnn for prm·iditt:,.: for tltr !>t•lrdion of two members of 
the <'OIIllnif.tN• from the largct· t·ountv. . . 

You will Hote the . proYisio11 that the chai nna.n of the cow1ty 
<·entral 1·ommittc·r of ('U<'h politic:al party shall act as the com
mittreman fmm hi~ eonnty fo r the judieial district "until such 
t'Otl\·entions arc lteld," t•(•fctTing to the t'Ollnty conventions. 

InasmtH·h us till' \Voodhn ry c•ounty n•puhlil'an convention has 
alrendy heen held , 1 think two \'U<"anc•ies exist in the office of 
distt·id ptll'f.y <·ommittN'111('11. It is pi'Ovided hy !"aid section 3: 

"\'a(•attt·i(•s in any stH•h distrit·t rommittcc shall be filled 
h,,. the l'Otlllty <'<'ttlral eontmittPc of the c·otlllf.y whet·e such 
vacarwy or.c•m·s.'' 

As fur as the repuhli<·a11 pHrt_r is conect·ned, if I am co rrectly 
infornwd, the nmninl! of a (•andidatr as a suecessor to ,Jud~e 
And<·r·son sltOlllcl ),c do11e b~· the jndieial distt·id eommittee, com
prist>ll of Oil<.' mcmhrt· ol' th~ tOmmitt<'e already s~lected by the 
r·t>puhli<·nn <·ntrrtf.v ~·om·c·ntion of JV[onona county, and by two 
members of that l'Onlruittcc to h<' s<'l<'<'t1•d to fill nwancics by the 
I'Cprrblh·an CO\IIIly <'CIItt·a) <'Oilllllitter. of \Voodbury COIIIl ty. 

I am not advis1•<l as to what has h<'cn done by the democratic 
pat·ty, hut it. oeenr·s to me th at. th<' forc~oin:,.: statement would 
<'O\'cr all <'nnting-etH·i<•s that woul1l ltp likl•ly to arise in con nection 
with t.hc 11111nin~ of a l'HIIdidat.t' as a snl·<·essot· to .Judge And('rson 
!Jy that party. 

F. C. DAvmso:-;', SJifrial Cou.nsrl. 

RIGHT OF \\'O~U~N TO VOTE 

night Of WODH'll to VOle nt municipal election~ Of 18th amendment hns 
been ratified. 

Mr. Nelson 1\liliPr, City Soli1·itot·, 
LeMurs, Iowa. 

D<'ar Sir: 

A u~ust 2:1. 1920. 

Answ<•J·in~ your fuvo1· of the 21st inst., with refcrcn(•e to the 
1·ight of the women to Yotc on t.he question of put·eha!;ing gas 
works in the city of Lcl\[ars, I heg to say : 

'fhnt. if tht·el'·fourths of 1hc state's !tan• ratificu the sufft;a"<' 
amcndnwnt there <'Hil LH' no <ptest ion bu t thnt t.hc aliH'tulrncllt is 
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in full fot'P<' aml arrtomat ieully r'CJH'als enry prO\'isiou of the 
state constit ution o1· of our state statutes that in uny way al·t 
as a bat· to the l'Xercise of suffrage by womC"n the same as m<'n. 

I <·all your attention to the following cases : 

Vnitcd Stafe!i v . Reese, 92 U.S. 21-t, 217; 
United States t•. Cruikshank, !12 U. S . 5,4:!, [,;,5 ; 
N cal u. Dcluu·are, 193 U. S. 370, 3Sl:l; 
McPherson v. Blacker, Hi-! U. S. 1, 3fl; 
G·rtirm 1'. U·11ilul States, 238 U. S. 3-!7; 
Myers v. Anderson, 238 U. S. 368, 376. 

The last case in particular would seem to coYer the exact ques
tion that you have asked. 

Naturally, I do not pr·etend to say whethct· the amendment is 
in full force or not, but presume it is . The fcdcnll tonstitution 
makes no provision with reference to the metlwcl in whieh the 
fact of rati fitation shull be nuHle !mown, althon~h hy an act of 
con!!ress it is required that the different states certify t he action 
of their respective leg-islatures to the sceretary of state of the 
Uuitecl States, who, in turn, makes prodmuation of the fact of 
ratification. 

F. C. DAVI[IS()~. sl)('('irtl Cou./lsd. 

RULF.S TO DETERl\UNE CITIZI<:NSHil' 01<' WOMEN AND 
CHU,DREN 

Women take the citizenship of their husbands and minor children of 
their parents. General discussion relating thereto. 

September 1, 1!)20. 

Mr. J . . C. Hansen , Chairman Polk County Democratic Centr·al 
Committee, Des Moines, Iowa. 

Dear Sir: 
Your lctfet· of the ht i11st. a<ldr·esscd to JJon . ll. 1\L lluvtwr, 

attnrti<'Y general of Iowa, has UCt'll refetTed to lll(' f o l' reply . 

You request an opinion from this depal'lment upon the following 
quest ions: 

"1 st. Suppose a woman has beeome a citizen by murr.iage 
who is divor·1·erl from her husband 11111l lHlnpts her matden 
11ame by de1:1·ee of c-ourt, docs loihc then lose her· citiz(•Hsh ip 1 

"2d. Is a forei~n born womu11, llllllllUTil•d, a citize11 if her 
father took out nuturali:r.uf.ion papers before she became 
of age~ 
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··:!rd. Is an .\tnl'rit·;tn bortt 1\·outau who has nulrricd a 

ftorl'igtwt· (unt tta lnraliz('<l ) a l'i tizt•u ! 11' ~he los t her cit i
zt•Hsltip what wo11ld he hr r status if shr was rlivorced from 
St lt'h a fo ro•ig tt c·r? 

" -It h. 1\ forPigtt horn wontatt, hy tllatT,Yill~ an Am£' t'iean 
•·i t izPtt lo l'c·oliii'S a t·i t izt·ll lt.v tuarri<q.!e, has ~he t o live iu the 
I r11 il<·d :-;[al l's fin• y<·at·,; hefon• slw c·an vol t•, OJ' would she 
h1• c·ul itlt•d to a ,·ott• as soo11 11s IIIHtTia).!e tOt>k plaee, grantinJr 
lltal s ite had li\'l•d i11 the state nud eounty tl!c t•cquired tim e 
t hp statute prm·idc•s '! 

":it it. Is a ftort•igll hot'll wonwll , whose husband is d ead 
lout was 1111 Atlll'ric·an t·itizt• tt , en titled to vote! 

"lith. Till' t·Pgistra t inll ntiPs ulso requit·r t.hut a fot·ci~n 
~~~''.'ll c·iti.zc•n shows pt·onf },pfon• rq~istration by showing h is 
t•Jt lZI'IlSIII ]l (liiJH'I'S. 

"You Ill'<• pt·olml,f.v aware that so111e of tlwsc <liffrrcn t types 
r-omr to n·gistt•r· ot· vofl'. Tht·~· wottld he uuahlr to prove 
fh <•utsl'ln·s c·itizeus hPt·ausp the~· in n•ality do nnt possrss any 
uaturalizatinll p;qwrs. \\"hut. would the r rg;istration and 
C'led ion lwa nl do i 11 th at <·asc• '! '' 

Prrfnc·ing tlt is opinion l \\'ill sa~· that sl•dion HIO-t of the 
I'I'V iSI'd stat ii1 ('S of tltP I lni lt'd Statc•s or 1878 <le<· lai'('S: 

"Any wnm11n who is no\\· or may h<'reaftl' r ftc• nHll'ried to 
H t·itizen of thr l. nitrd Stat<•s, and who nti:.rht hrt's<'lf he law
l'ull _,, naturalized, shall ltr dcenwd a f'itizen. " 

As to .\'0111' first qul'sl iott . sed inn -1, ar-t of .Ma rl'lt 3, 1 ~107 , 34 
lJ. K Stat. L. 1:!:!8, pt·m·idt·s: 

" 'I'It at. any fot'l'ign woman who ac·qu irt's .\m c•ric·an citizt'll · 
ship lty llllltTiag-,• to an 1\~tu • rit·a11 shall lw <:ssume<l It> reta in 
the smue al'll'r th t.• trrm i11ation of the marital r r lutiott if she 
t·nntitiiH's to r('s id<• in tit\' ('nit('(! :-;tat<'s, unl<>ss shP nutk!'s 
formal I'Cll lltH:iation thl•n•of l1l'for<' a c·om·t having juristlie
tion to Hutut·alize alil'tts. or if she t·rsid<>s abroad shP ma\' 
rc>tain l11•r l'itizPnship hy l'l'J.!isll•rittJ.! as sll<·lt bdcn·p a Uu itP~l 
SIMPs I'Cll tsnl witlti11 one y<'at· n l'trr the tet·mination of suelt 
marital relatiotl. ' ' 

As to ~·our st'c·mHI qurstinn, se..tio11 !) ul' sai<l ad of 1\[arl'lt 2, 
U)07, JWOYi dt•s: 

"That a dtild hnt'lt witho11 t tlt r lfnited Stah•s of alien 
pat't•nts shnll lo r <lPPIIll'tl a c·itizl'll of tlw 1 Tn itl'tl :-;t all'S h,· 
vi1·tue of th<• nalut·aliznt ion of or t·rsltmptinn of ~\mt>rin1;1 
ci tizenship h~' tlt r J)UI'!-' tot: l'ro 1· id, d . that snl'!t nat tmtliza
tion or resumption takes pla<·e duri11g the ntinoritv of such 
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child: A nrl, prot•idcd furl her, that the citizensh ip of such 
minor c·h ild shall beg-in at th£' time such minor t•hild begins 
to reside permam•nlly in the United Stat£'8 .. , 

As to ~·our thit·d question, l5ection 3 of said act of March 2, 1907, 

provides: 
''That any Ameriean woman who marries a foreigner shall 

t.<tke the nationalitv of her husband. At the termination of 
the marital r<' latiovn she mav resume her American cit.izen
Rhip, if ahroacl, by rcgisterin·:.r as an American citizen within 
nne year with a consul of the United S tates, or hy returning 
to resid e in the United States, or, i [' residittg in the United 
States at th<' termination of the mat·ital relation, by rontin
u i ng to 1·eside t her <>in ." 

That an Ameri<·an born woman forfeits her American citizen
ship by matTying a foreigner is also the holding in 

Mackenzie ·v. Hare, 23!) U. S. 299. 
As to your fourth CJIIrstion, I am of the opin ion that since a 

for<>if..-'11 horn woman arq uires the right of Amt:'ricnn citizenship 
t.Juonf!h mal'l'iage nnd further qualifies in respect to residence 
in t he state and county and properly register,; as requir·ed by 
statute, she has the right to vote. 

T am also of the opinion that your fift h question should be 
ans\\'ered in the affirmative, provided she continues to remain 
in the LTnitecl ~tatcs l!iub~equent t.o the death of her husband. 

As to yonr sixth question, the registration laws of Iowa provide 
that, in citi<'s where re:.ristt·ation is l'eqnired, and in the years 
whc•11 it is necessary to re~rister, every person claiming the right 
to vote at the next election shall present himself to t he board of 
t·e~ristration in his prccinc·t and be examined as to his qualifications. 
:\ ftrr being swnm by one of the members of the hoard such appli
<:ant sha ll be inteno~-tuted respedinf!. nmong other t hings, his 
c·itize11ship, the ulterior plll·pose of s1wh investigution being to 
clcft'rmine the upplieant's r ight to \'ote. 1f the board is.satisfied 
in that respect then he nt· she should be re~ister·cd. Section 1077, 

supp l<· m<>nt to the code, 1913. 
If <·onditions exist such as you suggest in yont· s ixth qlfCstion, 

t hrn the members of the registrat ion board should satisfy t hem
selws t hat thl' applicnn t is an Amet·ican eitizen , and if t hat can 
he pro\'ctl without thr presentation of nat ut·ul ization papers, then 
I h(•lic>w th<• npplil'ant should he registered and uot denied the 

rig-It t of suffrage. 
W. R. C. KE:-.~nn icK, A~;.~islant Attorney Grnaal. 
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Board or !mswrvisorl! may provide voting places Inside c ity limits for 
vol!:rs lh•lu" outsld(' bul with in the township. 

:\l r·. \\' . II. Wt·llrm;whcr·, 
\\'u n•rly, Jowa. 

n cu ::ii r : 

October 14, 1920. 

Y our h•lt t•r· of t lrC' l:!llr i 11st. add ressed to Attorney General 
II . 1\f. fl a\'lll'l' has ht•t'll rrfcrred to me for attention. 

You ask for rur opinion from this department ou the following 
quest ion : 

" f \\'Oll ltl ] ik e an opinion fr·om your department as to 
w hctlrc•r nr· not a polling p l a~.:c could be established in t ho 
t·ity or Wavt·r·ly, Town, for the voters of Washington town 
ship to cast th eir ballots at the next ge11eral eleetion . 

'''rhc city of \VaYcr ly is located in the central par t o! 
WushirrJ,!torr t ownship, 11avi11g formerly been a part of W ash
irr~ton town~h ip , 111111 t he reason the board desires to have 
the p oll in~ ph~t·e in the c ity of Waverly is on account of the 
fad that it would lJc more convenient for all persons resid
in~ in Wushin~ton tow·nslrip to vote in the city of Waverly 
than any other place in Washington townshi p." 

The law applil·able to yom· question will be found in section 
l O!ll of the supplement to the cod e, l !H3, which provides as 
follows: 

'"I'IrAt section ten huudred ninety-one of the code be and 
the same is h ercbv repealed and the following enacted in 
lieu thrr·c(lf : • 

"Poll in~ places fo r precinc·ts outl'liclc the limits of a city, 
bnt with in the township, or ori~ inall y within the setoff a."! a 
Sl'pnr·ate toww;hip fro m the township- in wbich the city is in 
wh ole or in part situated, may, for the convenience of the 
vot<'l'l'l , be nxed 1tt some room or rooms in t he cou r thouse or in 
some other· building withil1 the l imits of t he city as t he board 
of. supcrvisot·s may p rovide.'' 

F rom the foregoin g statu te, it will be observed that the board 
of s npet·visors of your county is authorized to provide a place 
with in the city of Waverly wherein t he voters residing outside 
tl1e eity limits may vote. 

,V. R. C. K ENDRICK, Assistant Attorney General. 
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VOTINO ~L\CHTN ES 

Voting machines not equipped wltb party levers should not be used 
at ge.ne.ral election fo r 1920. 

Mr. J . F . Alber, County Auditor, 
D es Moi11es, I owa. 

Dear Sir : 

September 25, 1920. 

T he attorney general has refel'l'ed to me for reply your letter of 
t he 12th inst., copy of which is as follows: 

"An un certainty haR ur·iRCII with respert to t he usc of 
voting machines i n Iowa wh ich do not contain a lever per
mitting the voter to ,·otc an ett t ire ticket suc~h as t he repub
lican ticket by the movement of a Hingle lever . 

'' T he uncertainty arises been usc of the actions of the 38th 
General Assembly r l'storing the <'ircle to t he form of ballot 
where a ballot is used. 

' ' I u nderstand this do~ not lravc any relation to voting 
machines, and that the votin~ mnt·hines nr·c go,·crned by 
distinct statutes was recognized by our supreme l'Onrt in 
132 I owa, pp. 38, 49. 

"I am advised tha t. our votin~ mad1ines rnn be cltnngt'd 
by the insertion of a lcV<' r pl'nnittiu~ the vutillJ.! of an entire 
ticket, but that this will im·oh ·c an estimated expense of 
about $50.00 for ea<'h machine, and ver·y large expense to 
the entire state. 

"We wish to avoid it unless Ute law makes it n ecessary, and 
will be gratefu l fo r your· opiu ion u.c; to whether it is nec
essary. '' 

The question you p r cRent iR one of grrnt ll jffit·11lty. T he 38th 
General Assembly nduptru t•h npter 86, whil'h iR urncndutnry of a 
number of the sectionR nf thr c•lc•t·tion Jaw, rclntin~ to the form of 
t he official ballot, ancl the mr t hod iu wlridt it may be vot<'d. In 
substanc·c, it pl'O\'idcs f'ot· 11w phwing upou t he h:dlut of ti re nnnH! 
of the raudidate fo r p1·csitl e11t nu t! vi<•e-pr!'sidl.'n t of cut•h politieul 
party, instead of a Jist of the pn'siclr utiul clrdors nominated by 
each party. It a lso pro\'idcs for- thc plal.'in~ or ll eirc·le opposite 
the party designation, and sC't'lion 7 of that ac·t ful'lhr r· providf's 
that the Yoter may place a cross if hP desires in the ('ir('le at t he 
head of on e ti(•ket on tlr<> ballot, nnd a er·oss in the sq nnt·e oppo
site the name of any <'ancliclutc nn nrtolhrr ti c·k rot. T lrl'n llto 
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<·ross in the c·irde at the top of the I i<·k<>t only t:ounts ftll' those 
oflic-Ps wht-1'<' no l'<lndida t1•s on a not ht>r til'ket has heeu voted for. 

As far as the ordinary Australian printed ballot is concerned, 
the act is plain, and your q uest ion, as I understan d it, is whether 
hy implic·ation vot.ing lli<H:hi •u•s now iu use should be so changed 
so that hy til(' turni ng of a si n:,!le l't' \'CI' the volet· m ay east his 
lnt llot fo r all of th (• t·mHlidates on a crrtain ticket, wit.b l ike 
opportuni ty t o vott• for ot hC'I" I"UIIdidu tcs on of her tickets should 
ht~ so d esire. 

'rurning to the s ta t u t es with •·efc>J"eJH•e to the usc of Yoting 
mu<:hill<•s , sed ion J 1:37.a7, d seq., we find t hat the board of 
s u pHvisol's of a1ty c·onnt,r, or the touneil of nny in corporated 
city o•· tow11 , may pun·h ase and nse votinl-( mlwhiucs in any one 
or more of the voting pn•(•inds in sa id tOHll ly, c·it.y o•· town. It 
is also provided t ha t co1nmissionrrs s hall be appointed who shall 
Pxamine and pass u pon the ac•t·ur·acy and effiticncy of machiues 
offerrd for sale, and after a ynting mat·hine has heen uppr·uved 
by the state board, it may be purchmw<l and used b~: tlte t·ounties 
allll m ullil'i pa lities. 

Section 11 37-all proYi cles ns follows: 

''A. v~ting mar:hin e appl"OYNI hy tl te stat!' lJOanl of volin~ 
eom mJssJollers must he so c·utlstl 'lll'f<>d as to proYitle f1wilities 
fm· voting for the r:all<l idatc>!'l of at IPast S('\'l'll clitf<'l't>nt parties 
o1· m·gani:~:ations; must permit a ,·otc1· to vote for any JWI'SOn 
f or any office, although not nominated as a candidate by a11v 
party o1· organi:~:ation , and must l>l'nnit \'uting- i11 ab~"ol ute 
secrecy. It must also be so const ructed as to JH"cvent voting' 
for mo•·e than one pe 1·son fcH' the sanw oftl('e, extep t whcr·e 
the voter is la"·full.'' entitled t o vote fo 1· m or e th au one person 
fo r that office, und it must afTon} him an opportn u ity to 
vote for any or a ll persons aud no more, at the> same time 
preventing his voting for the same prr·son t\rit•<•. I t may a lso 
be provided with one ballot iu each party c•olumn or· row 
con taining on ly the wol"Cls 'prE-sidential eledors, · p r ceedcd 
hy the pa1·ty name, and a \"Otc for such bnllot shall o rwrate 
as a vote for all the Plmclidatcs of such pu1·ty for presi
d eutal electors. Such mac·hi nes shall be so const ruded as 
to aN•u•·ntely aceouu t for C\'cry YOtr cast upon it." 

It will be noted that it is not nccessar·y fo r the voter to register· 
his vote as to ea ch prl'sidential clc!'tm', and 0 11 the other· hand. 
the machine may be so aTTang('(l that a \'ole fo1· •· pr<'sitl<'ntial 
electors preceded hy the pa1-ty name··' shall operate ns a ,·ote for 
all candidates of such party fM pt·t•sidential rledors. 
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There is no p rovision for plac in~ the uame of a eandidate for 
p residrnt and Yice-presiden t on the ballot, but it is clear t hat 
so far the p residential ticket is concerned, the method of voting 
is practically the same as that now provided on the printed ballot. 

~ection 1137-al5 reads as follows: 

''All ballots shall be pri11ted in hlack ink on clear. white 
material, of such s ize us will fit the ball ot frame, and in 
p lain , clear type as the spate will reasonably permit. The 
pa1·t~' name for ea<'h pol itical party represent ed on the 
ulat hine shall be p refh:.<>d to the list of candidates of such 
par1.~'· T he or·d rr of the list of candidate~ of the several 
parties or orgauizations shall be an·an~ed as pt-ovided in 
se(·tion eleven hundred and six of the code, except t hat the 
lists may be arra11~ed i11 horizon tal rows or vertical columns." 

'rhere never was any exp a·ess pro,·ision in the voting machine 
law with reference to the usc of pat·ty lcve1·s, to con·espond with 
lht> cir1·le on the ballot. 'rh<' voting mach ine law 'was adopted as 
f'haptrr :n, acts of the ::!8th Genera l AssPmbly, nnd at that timr. 
t ht> clt'dion Jaws prov ided for a ci rcle on the hallot, and under 
sl'l'fiou ] 11 !1 of the <'Ode of 1HfJ7. the marking of the hallot in the 
c· irl'h' was substantially the ,<;anw as the new !;t atntc passed by the 
last C:en<'ral Assrm hly. As I am i nformcd, the fi r~t machines 
that werP installed in the state, some of wh ich a r e still in usc, wer e 
rquipp('(l ,,·ith the pal'ty le\'cr s. No rloubt this was done so t hat 
th(• nwthod of votin~ mil!ht ecmfonn as nea1·ly as possible to t hat 

in us<.' fo r voters using the Australian ballot. 

As u part of the votiug mat•hine ad adopted by the 38th General 
.\s~(·mh ly, \\'(' fi nd the following: 

"All of the pt•ovisions of the r ledion Jaw 1I OW in force and 
11nt i m·onsist ('II t with the provisions of t.h is a ct shall apply 
with fnll fm·c·c to all counti<'s, titirs. and towns adnptin~ the 
w;p' of voti·llg' llliH'hi nes. Nnthin1! i11 this ~wt shall he con 
s lrnNl as p1·oh ihiting' thr usC' of a sepa r·a te ballot for cousti
f 11! ional a m<•11dmcnts aml ot hc>r puhli c measu res. " 

La II·•· n11, t he ci ,·de was rcmowd fro m the hallot in 1 !>06, 
l' llllplc·r 44, Jaws of the 31st Gene r·al Assembly. 1'o I!Onform as 

tlea•·l.\' as pra<'ticahle with this chau~e, the mach ine later installed, 
r epn•scntillg' as I am informr d , th e mach ines now iu use in about 
t\n•nty-two counties, were made without thr pa rty lever. 

·111 cldennini ng the auswer t hat should he g iven to your ques
tion, it is necessa ry to tonst rue section 21 of chapter 44, laws 
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11f th t• :.!!-it h c;,.llt'ral J\s.-;<•mhly, alton• quoted, antl especially the 

words "110 w i 11 f orrr." 

It is 110t llllt·ommoll for a le!-!islature, in passing a statute 
<lt·fin inilll-! Home mucic of proc·cdnre, to n•f('r to the provisions of 
~;uuw nt!tc•t· stH I utc, and tu make the statute referred to applicable 
to the pt'OI'<'<Inrc to l•e ch•fincd. 

1f t hr wOt"ds "now in force" had been omitted, there is no 
donl•t hut wl111t the rcferrncc to "all of the provisions of the elec
t io11 law • • · • not i nconsistent with the pmvisions of this 
aC't " woul d thPrchy haw bePome a part of the voting mach ine law, 
Hnrl thal all nmcnclmcnts made in the election laws, an d not incon. 
siste11t with tlte voting- ma~·hine law, ~hould b ecome a part thereof. 
D id the ad clition of the words "now in force" change th is rule 
of t'OIIl';fnH'tion? 

T am i1wlinNl to think that the nsP of this exp1·ession did not. 

Thr l<'g'islatlll'e must have had in mind that the genet·al election 
laws with rrfC'J'('IH'<' to the form, printing and marking of the 
lmllof mi!-!ltt he (·ltnngord from time to t.ime. \Vhen the general 
Plrdion laws rclutinA' to the remo,·al of the Pire!~! from the ballot 
wPttt info rffrd. undrr l'ltaptcr 4-l, laws of the !ll st General AR-'iem
hly. tltc Yotin!! m<whittc (•ommiR-o;;ion a r tually did nppro\'e the use 
of miH·llin<'l' whitlt were not equipped with party levers, and 
mauifestl,r. this was proper. 

Conl<l I hr words "now in force" haYe had I he effect of pre
sen· in~ lit e pr·o,·isions ns to the circle on the ballot as a part of 
the \'Of itt!-! llllll'hinc law 1 If so, th<'ll the circle provision which 
was tltPn in fol'<'c hns liC\'er been cltan~ed so far as the voting 
ruaC'ltin<' is cor\C'ernrd. T o so h old would lead us to a ridiculous 
('O!Wlusion; and, in f1wt, require us to say that even thOII{:{h the 
~l.'nrr·al <'IN·! ion laws with reference to the form, printing and 
markin~ of the hallot hncl hccn repealed, still , so far as the voting 
mat'ltinr. law is ~·oJt<·cr·nNl, they would remain in force in the snme 
form in which th<'y existed at the time the voting machine l aw 
was ndoptcd. 

. Bearin~ somewhat on this question are the following: 

Clay ·u. Pc11 noycr· Crak Tmprot•cme?lf Co., 34 Mich. 204, 
210; 

Nok 1'. Detroit Buildi?lfl Co .. 30 Mich. 511; 
Th1ifcd States v. Bassett, 2 Stor·y 403; 

OPINIONS RELA TINO TO ELECTORS AND ELECTIONS 491 

Vallejo cf· N. R. Co. ''· Reed On·ltnrd Co., (('al.) 170 
Pae. 426. 

In the last named case the conrt ltas stat eel the rule thus: 

"Where a statute by adoption refers, nut to a particular 
statute thereof, but to the Jaw generally which ~o,·crns the 
particular subject, the refcrenc<' is to he coustrueu as apply
ing, not 0111y to the law as it exisl<'ll at the time of enacting 
the adoption statute, but to the law as t·hn11grtl from time 
to time, and as it exists when itl\'okctl in an al'l iou or pro
ceeding. Oa~ton tl. Lamkin, 115 No. 2fl, 21 S. W. 1100: 
Culver v. People, 161 III. 89, 43 N. E. 812.'' 

This conclusion i~ strengthcn<'tl hy rra.,.on of the faet t hat if u 
county or city wishes to buy new voting mnchinrs it suJ·cly would 
not be contended that the voti11g C'onnnissiou Rhou lu permit the 
purchase of machines which were not eq uipped with party lrvcrs. 

It has been 1mggested that the lust lrgoislat\ue mnst ha\'e kuown 
of the existence of voting mnchinrs in twcnt.~·-two t·ormtirs of 
the state which wer·e not equ ipped with party lcvcr·s, and must 

have intentionally failed to amend the Yotingo mnc·ltinc law so a:-~ 
to require such equ ipment tt> he ac.ldcd. It is furthe r sll~:rcstcd 
that the leg i~lature might pos."ibly ha\'e taken thi" attitude her·ausc 
of the expense incident to the atldin~ of this eqnipmcut.. T here 
is some force to this argumcut, hut I do not thiuk it should oYer
come the provisions of the law above referred to, which lead to 

the other conclusion. 

I think this couclusion is in uc<'orclanec witit the authorities, 
and in accordance with the practi<'nl con!>tmdion that has heen 
placed upon sec.tion 21 of chapter 44 of tht> atts of the_ 31st Gl'n~ral 
As."embly, by the c·hange that was mnclc in the votmg muchmes 
to correspond with t.he chan~r in the election laws whrn the usc 

of the circle was dispensed with. 

In a meeting of t he "Cottnty nuditor·s nt 'the Polk I'OIIltty e<~t~ t·t
house I was requested to stnte in this opinion what pt·ov1s1on 
might'bc made to take care of t he inc reaser) vot.<· <lue t.o the atl~)P · 
tion of the woman suffrage amentlmen t in r.onntirs when• Yo I mg 

marhines are in usc . 

Section 1137.a8 rends as follows: 

"Hereafter the board of county s_npervisors ~r any POIUJty, 
or the eouncil of any incorporated ctty o1· t?wn Ill tltP state of 
Iowa may, hy 11 two-th irds Yote, a11thortze, pur•·hasc, altCl 
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order tht' ww of votin~ mal'hint>s in any Oil<' or more votin~ 
pr<'!·iru·ts within thP said c·ouuty, eity or town, until otber·
wise orcl!'rctl IJy said hoard of l'Onn ty sup<'l'visor·s or city or 
town COII IICi l. " 

If suffi<~ i cnt mach ines that conform to the law cannot be p ro
v ided in time for the elcction I think the board of supervisor·s 
should ordt>r the usc of the macl1 ines discontinued and provide 
for the usc of the ordinary fo rm of ballot in all precincts. 

F. C. DAvmsoN, Special C"ounsel. 

V:\(';\ ~('Y OX Sl'PRE~IE COl.JR T 

F'llllng a vacancy In the offi ce of j udge of the supreme court occurring 
after the holding or a judicial convention. 

Au~ust 14, J 920. 

Hon. C. A . Hawsotl, Chairnunl Hepublican Htatt.> Ccntl·al Uom 
m itt N', Des M o i m•s, low a. 

Dea r Sir: 

Cumplyin~ with ,v nut· o r·al •·equest for an up1 ntu11 with rl'ft>rence 
to the propel' p•·oc·edlll'<' fn1· the pla.c·inf! in nomination of a t an 
didate on the •·epuhli<:Hil t i<"ket to sueceed M1· .• Tu!-i tice Uaynor as 
a member of th( snp1·emc cout·t, beg to say: 

That under· th~:~ provisions of section 127 of the code of 1 97 
a successot· to Mr. ,J ust i<:e Oayno•· should be ap pointed by the 
govemor Ullt it thc \' il l'an<:y can be fill ed at the gcrwral election in 
:-.Jovemhl'l' this yrar. l nasmudt as his ter·m of oflkc dol'S not 
e:xpi rP until Dl't'Ctnber 31, 1!'12-l, no suc<"essor was to be <: host'll for 
him this yenr, ancf the provisions of law with rcfe•·enl'c to fillinl-!" 
vucnncies in uom itHttions where a candidate di t's or· withdraws 
ot· refuses to ru n hu\'c no a pplication . 

l n order to ~:len l'ly unde1·stand thc situution, it is pe1·haps well 
to goo into the histm·.r of the leg-islation on the suhjett. 

Before tht> ucloptim1 of the primary Jaw, scc:tion 1102 of thl' 
code provided ll nwthod of filling val'allcies in tla• nom inatiuu 
of cundidates, but hnd no refcrencf' to nwancics in an oflit-e wlric·h 
wa~ not to be fill ed hy the \'oters in that year·. 

I n the case of l 'rutt 1'. Jlu yU"urd, 141 I owa l!lll, t he su prcnw 
eou rt held that set"tion 10t!7 -a2-l was a substantial re-enactmen t 
of the provisions of section 1102 of the code of 18~17 , anu fu rn ishrd 
the only authol'ity in the matter. T he court furthet· said: 
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'' In our judgment thr authority of uuv pnrt\' eommittee 
i~ therein lim ited to c·a~es wht•t'l' ltnlltinat il;ns ha~·e been pre
,·iously made at the primary. und \'IH'Hnt"ies lur-.•c thereaftet· 
occu rred. Th is set·tion dot•s not au thorize a party committee 
to make a nomination in the first instance. It is only giwn 
po,n•r to nominate when thr nomin<'<' of the pl'imary dec· 
tion is no longoct· a tnn didatr, and because of ~uch faet 11 

,·aeaney ocem·s. lle(llry 1'. U'ipf, sl'!·rl'tury ( . D. ) 117 N. W . 
521. And no other o1· ~?reut!'r JI0\\' 1'1' was confel'l'rd by section 
1102 of the code, and , wrre we to he ,!!ovem.:-d by that sediun 
in this cas£', we should he l'Olllpl'lled to hold thC' central 
eommittee without thr powi'J' nssunu'd hy it.. Rection 10~7-a2li 
provides for 110minat io11s by 1'<)11\'('lltiou wht"u th<'re has been 
a fa ilure for any reason to nomiuatr n senator· ut the primnr~· 
ele<:t ion . 'l'h is eou •·sc \\'US nprn to the in t ei'Cstcd part it'S 
herei n, an1l they ha<l no l'i~ht or· authority to proceed a~ 
they d icl." 

It will be notcd th at this opiuiou appCIII'Cd on Feht-uary ll. 
] !)0!), a1Hl at th~•t timC' the :1:1nl (ll'n(•t·al Assrmhly was in ses~ion. 

lt is to hr notccl also tha t 1lnri n~ th 1• preYions snmmer· Senator 
A 11 ison had eli eel H ftC' I' tht' J ti ll(' p ri111a ry, !lll cl lh<' 82nd GC'ueral 
AssC'mbly was I'Pcnm•t•ned for t IH• p111'pnsl' of pl'fl\'iding- a method 
by whith his SIICt<'SSot· mi:.rht he numinntecl. In substanee, it was 
p•·o,·ided that if a ntl'flll l'Y oc·t·urs in the offil'<' of the lnitrd 
~tall's senatm· afte1· the holding of the state l'Oil\'<'Ht ion, and thirty 
da~·s beforr the holding of the Nc>\'C'IIlh<'r rll't·tion, that th<' con
n'ntiou should lw r·et•OIIvrm•!l mHl 11 pa rty t·m Hlillatc nam<'Cl to 
fill the Yacaney. 

It is ohYious that the 33nl Urnel'll l Assl'mhly knew the situation 
as disdose<l in the Pratt c·nse, supra, nnd wi111l had been do11P 
br the extra session of thr :3~nd <l t'neral Assembly i11 provid in~ a 
n;etlwd fo1· the :-clt'l'liun of u Ntndidatl' lu fill a \ ' lll':t!H'Y i11 the 
nom ination fur· the offic·e of lJnitl'd ~tntc•s ~l'nator. 

As Wl' han- ulrea1ly pni nl t'd out, the• primary law ns pnss!'cl 
II\· tht> :·!2nd Ut•n Pral J\ssrmhl,v. alr·pady t•O\'I'I'l·d thl' (i llin~ of 
Y~tcatll' i es oc·c•lltTing hc•forc• th1• lt old inl! of a 1'011\'Pillion, and also 
the filling- of \'ac·an<·ies <H'<'IIl'l'ill l! nl'tcr t he• hold ing- of a C'Oil\'Cn
tion, ln1t t1 1c• nwa ru:ic•s to he Lh n~ fil ll•ll rl'latPtl o11 l,\' lo nominations 
that hml been mudc in thc• prilllariPs Ol' iu thc• c-oii\'Pnt ion. 

For th e pUI·pose of pi'O\'idilll! a mcth1Hl of fil lin:.t va~:a n1:ics in 
an offi!·C for whic·l• no nomi nation had hc•c•11 lllflll c• i11 the primary 
ot· in c·onn'nt ion, and aftc1· the lwldin:: of a t·oHvcHtioH. tlw :l:3nl 
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U<•JH•ral Assl'nthly arldc>rl ··et·tain Jll'co\'il-Oions, so that the aet as 
antcncled, lat er dcsignatrd as se<:tion 10S7-a2-t, reads as foll ows: 

· • 111 •·asP of a tic \'ott> n·sult in~ i 11 no nom i 11 at ion for auy 
offi•·r, m· r-ledion of del <•:.tales or party <'Om111itteemen, the 
tie shall forthwith be <lctPt'llliiiNl by lot by the board of 
can,·assers, or jml~,t<•s of ekctinJt, as the ease may be. Vacan
<·ics oe<·U tTing- in Jtominat inns mn<lr in the primary election 
IJefnt·c the hnltling- of the <·<mnty, district or state convention, 
shall hf' filled by the eon11t,· <:Oll\'l'lllion if the office in which 
thr \'a<•an<·y in ;,omi11utio11 'ot·<:lll's is to lte fil lNl by the voters 
of tlw <'Olllltr: hv a dist.rid <·nm·ention if t.he office in which 
the ,·ac·am·.v ·i1; n~minntio11 ot·t:llt'S is to be filled by the voter!> 
of a di!-ilri"l' <·o•npos('(l of mot·e than one <·mmty; by the 
st at<' c•oll\'f'lllion if th<• o!Tlt·r in whi<·h the ,.a<·mH:y occurs is to 
he fill<•<l II\· t.h e \'oiPrs of the clltit'<' state. Varaneies in nomi
nal ions in ' stwh oflit·<•s oe<·U tTing- aft<.>t' th<.> holdi ug of a county, 
<1is t ri<:t or slat(• <'OII\'I'lltion, 01' n11 fai lnre of any such convell
tiolls to fill n va<·anr·y in a nomiuation, as aforesaid, t hen it 
shall he fi llf'd hy the party eomtnittcc for the r.ou nty, d istrict 
o r stat.r. as t.hc •·asl' nta~· hl'. If a Yat·atwy ~li all occur in any 
suc·h office t.oo late for thn fili11g- of nomination papers fo r 
candidalt'!'l thrt·rfot·, in the pt·inta t·y C'lcc·tion antl bef or e the 
hol<l inl! of a <·nnttty, district or stat<' cOJIYention, as the case 
may he, t!H•n tltC' <·on\'ention haYing- jurisdiction shall make 
nomination for suelt otlke; ;mel if a ntra11ry in any such 
oflke shall or·cut· nftrr the hohli11g- of a county, district or 
state convcntin11, then 11 0m inat ion fot· sueh offi<·e may be 
made by the party <·onunittec fm· t'he eounty, distrid or state, 
as the case mRy be, etc.'' 

It remains to call llttc•ntion to thf' work of the 38th General 
Assembly, ehapter G3, whidt ch;mg-cd the method of nominating 
juclges and r est.ot·cd that power to the• sen't·a l politi<·al parties. 
lt provided for the rnllinl! of a judi•·ial r.onvrntion to ·be held 
not less than one w<>ek nM mnrp t hnn two wPcks after the regular 
state com·ention. 

T here is no pro\·ision fnr tltr r<'•·nll in~ of this convention in 
rase of a vacancy oc·c·utTin:;r, het·nuxt> of the dt>ath or withd •·awal 
of a candidate, nor be<'all~C of a \'ac•anc·y oc•cmTill[; in the office 
of judge of the snprcnw <·ond. The only r cft't'etw<' to the filling 
of vac·ancics Ot'I'IIJ'S in sc<:tion 7 of that aet, wlti1·lt rends as 
follows: 

''All the laws relating to the c•ettifieatc,c; of nomination, 
filin~ the same, cctiifying- 11ominatinns to tit<> ollieHs haYing
charge of the p1·inting of the ballots, pt·intin'! of th<> nanw~ of 
candidates on the official ballot, tltc nwtho<l of withdrawal, 
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fi ll ing Yac>ancies, <·uurlul't.ill!! general elcl'f'ions, of l'llllVa!-i.-.iug 
the ballot, of atlllOlllll'ing lh<> l'PSHit, of re1'0lllllinr• the ballot. 
of publishing notil'e of Jw m ina t ion nnd cle\'t iot~ contest i Il l! 
the election, ancl thr penalt~· for illcJ,!al \'oting, miseonduct of 
the elec·tion offi~: ials, and the JUnking of tit<> sworn rct.urn, 
so faL· as applil'able, br the same fo1· the elct·tion of supl'lnc, 
dist •·ict and s uperior .itHlgt's as is now pro\'itkrl by the gen
eral elol'tion laws of ·I owa for the election of state, di!';tr i1't, 
county and c ity offieers.' ' 

It m ig ht be contended that t he words: "As is uow p rovided 
by the general election laws of Iowa for the rlection of stat.e, 
distJ·iet, eoun ty and <:ity officers" would 110 t. be hroafl enou~h 

to cover the provisions of the r•·imary law, where sed ion 1087 -a~-! 
is fo und, bu t I th ink that sel'lion 7 is intended to refer broadly 
to all of the laws relating to elections, because it will he noted 
that it reads: 

"All the l aws relat ing to the ecrtifi<:ates of nomination, 
fili ng· the sanw, l'CJ'tifying nominntions to the offi~e t·s having 
charge of t he printi11g of the ballots." 

These provisions arc found on ly in the primnry lnw. C'onsc
qucn tly, I think the exprrssion "filling vaCIIlll'ics" must he held 
to refer to t he ·provision above melt tinned, as the same is set out 
in and forms a part of the primary law. 

It has been suggested that in 1!)08, aft('r the judi<·ia l conven
tion had bern held. Mr. ,J ustice Bh;hop died, and that the vacalH'Y 
was filled by the r e<·alling of the judil'inl rouvcntion. T his m ight 
he roJtsidered as a preeede11t bu t for the fact 1 hat at that t ime 
the amendment as made by thr 38th Ornrrnl Assembly, to whirh 
we have called attention, was not in forte. M r . Ju!'itice Bishop 
was not a ca11didate at tho time of h is death. H is term of office 
was uot due to expire until 1910, so that the 1:etion th(•n t aken 
cnnuot be cited as a precedent to be followed at t it is t imc. 

It is thet·cfore my opin ion that tltr t'C'ptthli<:an state <·e11 t ral 
r·ommittee is the propet· body t.o plaee i tt nomination n ('Hndidnte 
on the republican ticket for the office of judge of t.ltc supreme 
comt, to fill out t he unexpired term of Mr. ,Just ict> Guy not·. 

F. C. DAVID~ON, S7J('Cilll COil1lSr.l. 

f'OHRE('TN G E RR OR IN 1\0l'tiTNATlO~ P AJ'ER A 

An amemlment correcting an error in the original pclltlon nominating 
a person for office is valid although filed after the time limit. 
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Mard1 24, l!Jl !). 
l\h . . l;1 mc•s II. Wilh·tt, ('ou11ty A ltlll'lll'~· . 

Tarua , 1 o\\'a . 

l1Par Ri r: 

Your lc•ttns of t be l f\ t h arHl ~:!n d i 11st. addressed to Attorney 
C:encral lla\'lwr· han• h r Pn r·t•frrrrd to m<' for r eply. 

Ycm suh111it a JWf it ion and alll<' llllment thereof nom inating P. 

Hixon of' 'l\una, fowa, as a l'arrdidate fo1· the ullke oE mayor of 
~·wicl <·ity. J I app<·ur·s tlrat th e o ril!inal JWtitiun f ailed t o disclose 
the pl ac•e of husin rss an d post offi<·e ad<lr('ss of ca eh p (' titioner, and 

to cOI'rcc·t such <' ITor· an amendrcl }l('fit.ion was executed by t he 
su mc persons, S('\'f'llfe(' ll iJt nmuhc•r, who signed t he original peti

tion , the amt'lldllrl'llt proJwrly disdosinl! th e place of business 
and post ollie·<· <Hld rel's of eao.:l1 nl' t he sigm·r·s, with the possible 

Pxer ption of 0. II. Mi lls. Tt fnrtht•t· appeal's t hat the orig inal 
prtit inn was fil ed with fh<' c·ity t•lt•rk so as to lca,· r 15 days hct \\'een 

t he datr of ti lin g- and t ht• da l<' of the elcdion; b ut t hat the am('nd
ment was fi led too lat r to lc.-m·t• li) days hehrcen the date of filing 
aud I he date of the rlett· iott. 

Y on also in timate that a t·mt t t•st ,,·ill probably foli o\\' , O\\'ing to 

the niJC'g-ed <' I'I"Or in t ht• uorn ination p!'l'ion of l\11'. Il ixon , a nd you 
ask fo 1· 1111 o pinion from t h is dt'par·t mcnt as to t he lt':;rality of said 
prtitiou. 

Permit Ill(' lo n •spcct.l'ully info rm .vou that , as a ~('ltt•ral rule, 
this dt' )Hlrtment docs not (h-t·iclt• l' l('(·tion ('OII t<•sts, uor fu r·nish 
legal opi n ions in mattPrs of !I ris 1\ind; hut, unclPr the pec·n liar 
cireumsta rH·es. we fP(' I c·onst nritr(•d ro make au <'Xt'l')ltion in this 

iustanec and to l!iYe .Your· om· opinion in that mat lt't' . 

Rett,ion 1100 of lht' t'fH lr. iu pl'llviclin:;r for· the nomination o f 
euncliclatcs fo1· city offi<'c.>s hy pet i tion, rNprir·<·s t hat: 

"Eul'h PICI'IOI' so rwti t innillg shall adcl Ill h is sig'naiUI'(' his 
p lnee of hnsittrss a11cl post offit·r add rrss." 

Section 1104 of the su p plemental supplemen t l'equi i'E'S sne h p('ti
tion to be filed with the c it,v d er·k 

"not more than f ortv nol' l rss than fifteen davs hefo 1·e the 
day fixed by law for the holding- of the el eetion. ;, 

It is fnrtl1er JWo,·ided in secti tlll 11 0-t that 

"such • • • nomination pap('rs thus filed, and .being appal'
E' Jltly in confo1·mity with law, shall be rc•)!a rdEd as valid." 
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And it is' again PI'o' ·id<.'d in ~aid s<.'dion t hnt: 

''Any error fomul iu ~ ll(·h pnp<'rs 11111~· ht> l'OI'I't'l' fl~ll hy thE' 
s uustitution o f another, .-xccutNl ns is rrl)ttit·t•d for an o riginal 
nomination <·ertificate or papl'l'. " 

The foregoi11g 1u·e a ll the statutory pnw isions npplit·able to t he 
solution of your question. It will he seen therefrom that when 
such par,l'rs are filed and nee a ppa re1tt ly in con fo rmi ty ,,;th luw, 

then they shall be t·egardt•d e~s vali d. Tlw preamhlc to both pet i
tions declares tlHtt the petitioners a re electors of th(' l'ity of Tama 

a nd the lllatl whom thry seek to nominate as a eandidnt(' fo 1· mayor 
is a citizen of that town. T her efor·e, said m·i~inal peit inn is appar
ently in conformity with law, cxcr pt that it fails t o dist·los<' the 
p lace o f busin ess and post offiee atlc\ ress of t he sign1•rs. H owc\'!' r , 
to cm·c that erro1· a duplicate petit ion showing the pbu·e of 
husiness a nd post office address is fi led. 

But, it i.o; claimed, the d uplicate p rti ti on \\'as fi lt'd too lat<.', and. 
therefon', t he uomiuation o f Mr. H ixon fails to comply with the 
Jaw, a nd fo r· that rea son he is not eu t.it led to haw his llli ll1c p rinted 
on t he offic·ial ballot as a eaudidat<' fo1· t he offi1·c: (•f maynr. The 

statutt• its1•lf answct·s that oh,jection. Heetion 110-l of the supplr
m cntal supplement pl'oYides that if 1111 ('l' r·or· is fou nt! in the 
nomi nation pa per it ean ])(' I'Orredrd h~· th(' suhsti tu l inlt of a nothe i', 
"rxecutetl" as reqnirrtl for an o ri~ina l nomi untimt paper . Til<' 
statute nowhere I'I'<Jilirt•s that the s ubstitu11•d JWtition shall be 
"filed, " but on ly that it shall h<• "<•x(·c~utetl'' as is I'Pquired fo r 
th(' or·i:.rinal petition. By rdereu<·e to the IHn('Ilflell )l('tilion it will 
h(' found t hat, wit.h th(' add it ion of tlw plact• of husinPss and post 

ollie·<' address, i t is an cxaet duplit~a t r of the ori~inal p<•tition. ( It , 
ther·efun• , t·nm pl ics with the statute in that rcsp <·1-t, ancl the ltal11(' 
of J>. Hixon should he p rin t c·d on lhl• o11il'ial hallt:t ) . 

This department has alwa~'s talwn th1• posi t ion that 1111' ril-{ht 
of sultr·ng<', guaranteed to the el('c·tors o f ln\\'a hy the c·onstitutinn 

nf tir e stalt•, shoultl not !,(' dt'stro,Yl'l l a ltd t hP elrdors disfl'illll'hisNI 
by a n1cr·c imnwtcl'ial, Ullpr·cj mlic·ial t rc·hnieali ty. l u a maltc>l' 
as important as the elcctiou of thl• c·hil'f ext•l·u ti ,·c of a <·ity, t he 
))('Ople should be g iven a n eqmt l oppor·tuui ty to ('Xprcss their 
choice. In the matter of the nom in ation of P . Hi xon a::; a t•ancli

dat e fo r· tit<• offic·e of mayor of your ti ly, we hrlieYc that his 
umu inatiug petit ion suhstantially tontpl ics with lhl' stal.lll <' , and 
that his name shou ld be priut('(] on tht• offic·ial ballot. 

:.:~ Vf. R. C. K~:NDIU<;K , As~Ji:;lant Attonu·y Ocnl'l·al. 
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Jo:XPBXSES OF ELECTION 

Wh<'n an PIPcllon on the proposition or establishment of a consolidated 
school Is defeated the expenses incurred should be paid out of th e funds 
of the county on order of the board of super v isors. 

.\! 1·. Halph S. Stanll('J'I"y, County Attorney, 
Mason City, l owa. 

n('ar ~il': 

Ol!tober 14, l!H!J. 

Ytnu· kllcr of the 22nd ult. addressed to Attorney General 
H . M. lla\'lleJ' has hecn referred to me for reply. 

You Htate in substance: 

'"I' hat a11 <'lc•c• tion was r·eeently h eld in you r county for 
the pu rpose of l'Stahlish ing a consolidated independent school 
distrit't, but ut said elet:t.ion the proposition fa iled; that the 
ex penst's intun cd have been filed with the board of super 
viMI'S. '' 

You thell Hsk whrtlter 01· not the boa rd of sup ervisors may 
lcf,!n lly a1lo,,. hills for such expenses and ordc1· the same paid out 

of the <·utwly fund. 

Rl•r·t i()n :?7~4·h, suplemeut to the codr, 1913, relating to the 
duti<'s of the totUJty supcr iutendent, 11rovides iu part: . 

" li e shall, ou the fi rst Monday of eac·h month, file with t he 
eou uty aud itor an itemized and verified s tatement o£ his 
aetna! nnd n rcPssary expenses inc·urred dur in:r the previous 
month in the performance of his offic·ial d uties within his 
t·ounty, und such expenses shall be paid by the eounty board 
of sn pervi::;ors out of th£' county fund, but the total amount 
so paid fo1· any OHC yea1· f or such p urposes ::;hall not exceed 
the stun of fou t· hunched dollars." 

If the (~a ll iu~ and holding of an election to vote 011 the qucstiou 
of establishin~ a l'mlsolidated sehool d ist1·ict arc pa1't of t he 
"official d uties" of the county supe1·intendcnt, tl,cn t he expeuscs 
connected with suc·h clcdion shall be paid out of the county funds, 
not to exceed, howeYCI', four hundred dollars i11 any one yeat·. 

Referring to chapter 149, acts of the 38th General Assembly, 
we find the followiug- provisions: 

"\Vhcn a p(•tition descri bing the boundaries of contiguous 
territory, containing not less than l>ixtcen sN•tious, wi thin 
one o r more counties, asking for the estab l i~hment of a con-
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solidated independent school dist1·id, and si~nl'd by one-thinl 
of the qualifit>d voters resitlin::r therein, is filed with the 
county superint l.'ndent of the t•ounty in whit•h the la1·gest 
number of qualifi<'d ,·oters in the p1·uposed dist1·ict reside, he 
shall, within ten days, gi,·e publ ie notice of the place and 
date when all objections shall he tileci. • • • All notices 
under this act shall be by onl.' puhlication in a newspaper 
publishl.'d within the proposed district, or i ~ there be none, 
then in a n ewspaper having a general ci rcnlatiou within the 
proposed consolidated district. '' 

Then after providing for the fi ling of objections by the persons 
opposed to such district it is furth c1· 1wov ided in said <·hupter . 

" Within five days after slJ(•h filings t he county superin
tendent shall review a ll pnpe1·s filed in his office and after 
careful review Utld iu vestigntion of the it· me1·its shall over. 
rule or sustain t he objr<'tions filed and fix and determino 
the boundary lines of t he proposed cousoliduted district." 

Provision is then made for appcalinJ.! to th l.' eoun ty hoard of 
rducation from the decision of the cnunty snwrintcndcnt fixing 
t he boundary lines of the pl·opost•cl district, and then said chapter 
proceeds as follows: 

" Tf n o objections ht> fil<'<l, Ol' if the ohj<'ctions bt> not 
:;;ustained, it ~;hall he the duty of t he eot111ty snpe1·iu tendcnt 
with whom Raid prtition has he<'n fil ed to rail nn rlt'cfion in 
the pmposed consolidated d istrict, le~al notitc of whil'h shall 
be giwn as hereinhcforc p rovided." 

And it is fi nally provided in said chapter: 
"The judg-es of the elet·t inns h<' r ein JlrO\·idcd for shaiJ he 

appointed by the rounty supe1·intendent with whom the 
petition was filed." 

Tt will be ohRervcrl from tl1r provisions of r hapter 149 j11st 
quoted that it is made a JHlr t of t h<' offi.,inl duty of t he cou nty 
superjntC'ndent to file in his oflic·t' the petition fc11· tl tl' rstahl ishmcut 
of the p roposed consolidntf'tl st•hool dist J'i<· t, to sc•t n ci a~· fm· hear
ing objections thereto, to publish notit·r of the clntc~ Rl't fm· stwh 
hca,·ing, to fix and determin e t iH' hounclnry lin<',; of the proposPcl 
district. and if no ohjl'et ionR Il l'<' til r<l, or if ohjc<'tions thereto arc 
not sustained hy the C"ounty hourtl of Nhtl'ation on uppPal, t.hen to 
<·all an elect ion and appoint t he juclg-rs t h<'J'cor: in fad , it will 
be seen that it is made h iR duty to SUJH'I'Visr the entire matter. 

Therefore, I am of the opinion that till' <'XJWnsr of holdi11g an 
elel'tim1 fo r the estahlishmPnt of a (•onsolidut<'d irulPJH'ndpn t !'whnol 
clistJ·iet, when the proposal fuils, shall he auclitPcl nn d allowr<l hy 
the hoard of supenisors and pa icl out of the rounty fund. 

W . R. C. KENotUCK, A .o;.~ i.wmt Atlornry Grncral. 
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\ (;_llht r <~lui ,.,,II •ln,·lu~ au .unn a.u .. w the depot. tlo not ha\',-. lO 
l ~alrw 11u1 ,, •·h.tUff• ur ... ltt·•·u ... ,·. t•r-•,hh·•l th•')' Otl(•rnl~ thf hu!<t lin(• in 

CHIIIIN"tlou Y.llh n ~o;~aru~•· 

.:\I t• ll .u·r·~ l..u .~latttl. C 'uuu t.' .\ ttun•··~. 

~1'\ :td: t , ' "''" 

llo•;ll' Sil' : 

.January :!~. I'•:!H. 

Yuu1· ll'l h' l .,r lht• :!:!wl in;-.1. .uhh·t•:-.:o-,'il tu .. \t1nnwy Ut•tlf'l'al 

11. "1. lla \' lh 'l' hu.., l•<'t'll n•ft•f't·••d 1u IUl' (•II' allPutiun. 

Yrm l't•qut·'l au •dlh·ial "l'iuiou fa·om tl1i!i\ tlt•pat·tuwut llflHII 11u.• 

tlu·••t• folluwiiiJ.! •l ilt'~' ious: 

•• ~\ rutltN· 111 111 ll ~Ill 1' 1111 a lnts liUt• tu lh•\ (}(•pol:-l., 111('t-1illl! 

llu· 1t'uiu... 'l'lu·,· "''' au atllu hus. 'l'hl'\' wanl to know 
\\lu.•llit•l' n l' ll+t( lill ' \ ' •11111 .. 1 lul\'t• t•hau ll'••ut• n:.eust·. SqtHc•tillh-'S 
llu· fat her th·h·,., a'ud ~oml'liuu•,., ti ll' sou. 

· · }o;,lfll•'' imt•>- ll "•y hH\'(' u ,\'uuu:,: 1111111 dri\'f' :-;am<•. ' l'hPy Ita\'\• 
l h i~ \ ' ttUIIl! 111 1111 ltil•,lt l l't•!!u lnt·h· 1u lnakt• drh' t'K t'or tlu\111 , 
t•ith•·a'· lhP IHI!-4 ua· •·m·.s to utlu•l: luwus. S hould this \'Ulltl:.! 
111 1111 hu\'c• 11 li•·• · u~c· ! . 

".\J.wi tt . ,,,.,.a,iHiwlly i11 11 pint·h. hciu;t NIUJI'l of lu•lp, tltl',,. 
will Inn· n ~· · tttu,: tonn It• driv~ tht• l+llS tu tltt• dt' put 11r •h·i\'t• 
Hll uut u n lll till u tt·ip. 'l'l•l',\ \\'alii lu knuw wlu•tlll'l' eu· uul 
t)ti:o. IIIHII 11111:--1 lta\' t• U Jit•t•IH't',·· 

:-.;, .. ·riun ll. •·lwpt.·r :.nr,, ad:-. ui" till' :\:o,tlt C: <•ll <'rul A • .;;scmhly, !"0 

f:1r ll"' U1Uit·t·iu l In a tfdt:>l'lllillalinn nf yuur IJUNtiou. rrovitfl'S: 

••Jt ~hall lu• uuJawruJ rul' lillY JU'Noll kuuwu as a chauf· 
ft•ur. uutl • •luplu~ ,.,) fur hu·c- tlh•r·pfur. to opt"rut e or dri\'t• a 
uwtur \'t•l li··la~ 111'''" till' puhtit• hi;:hwuys, fJI' xtr('(Jts, of dti~ 
or liJ\\ ll:o- of t lai" :.ftllt·. aut It•,....._ lit·t•uM·tl hy thl" tll'ltarlllll'Hl ao.; 
l~t••·\'in IH'ol·i•lo•l. 

"An.1· I"'"""' olt.,.irin:: n • huutTt·nr·s li~l'IISI' shall file with 
tlll' t\t•Jmrtuwut w1 ftJtJlli•·Htiuu unllcr onth "'latin!!" hiN uauw. 
n• ... itlettt'l'. lmsi tw"' rL .. ,i,hliWt'. if uuy. age, l'Olclr, sin~le or ruar· 
rit•tl. 11Jwth1•r ~~~ hns o•Wr Jl('('lt t•OJIII' it•ll•tl of 8 l'iOlation or 

:,11 1 

l iu• Ul,.ful' \ t•hit·l•· Ia\\!'> uf t lti .... ,f :1 h· ••r Hll\ i11tl•' l' -.lah·. ••r 
hn-. '"'l'll •'ort\i•· ll·t l ''ill1i11 1111•• ·''";11· ,,f i ulo\.·,,.11 11""· and -.n•·h 
••.111\·t· IIIIHI'IIIHti-.u H' lh•• dt·piU'IIIwn l w;1,· t'•'•fU II'•· ~lll'h 
lu·•·ll't' -.hal l .''" ' 1,, . j..._,,ll•d 11111 i1 lht• tl•·p;_u.'lll1•'111 j , -.ntl-.li,•• l 
llw.t llw ~llfft)I!-;Ut l 1:-- 0\'t •l' t'l)!ilh•~'lt 1 f,..., , \ p;ll, uf ;.:,:1• Hlld '' 
u hi au• I 1'''"1"'" ft'''"'••H 111 r .... ,.j, ,. -.u•·h ti •. ,., , ... ,.. Tl ..- f,.,. f••r 
t•la:ullft·lll ·, lit't'll'' ' ~haiJ Jw IWu tlull,u·:- I ~~ .UO I, p,1y;JI,Jt• UIIH II 

ull,v. m11l ,J.a1J t•x I'' n• ''" llu• la-.1 tla~ .. r llh· .' t'itt rul' \\ In•· II 
il j, ............. t_·· 

:-\t:.-111111 :! ,,( rhar ··lmptt·•· .J,·Iiu, .... a ··ltauiT··•u· '" u~t·all: 

· : .\U,\' .lh'r""•U \\Ito ••l)t·r~•t•' ;U1 allluutul,ilt· iu 1f1•• lt'oUI'I,.'I'· 
t al!nll nf pt•t...,,u ........ ft•••i::lll aut! whu t••·•·r•in•-. nu,\' t'HIIII't'll 
'HIItHI fnt• 'H•·h 'Pf\'h''' ' Ill Wa!!t''• \'HIIIIUi,, jutl, f•t fl l lh·t·\\ j ..-•. 
paifl tlit't••·tl~ tH' iu•lin·•·ll,\· , ..... \\Ito ' ' "' u\\'Ut·t· ••t' t•tll)ll••~ ' "' 

UJH'I':tft•, Hll H111Hitlflltl)t• 1'011'1'."111!! JIH'"'!l!!'t'f"' ttl'' ft't'l!!!ll fttl' 
le irt•: )11'h\' itlt••l. l.u\\1'\f•t', tl1;1l a hi,. tlt·li11i1inu :-.ll:tll nut itu• lntl •• 
lliUiltlf;H·I Ul't·l·~' :t:,!V111~. JH'uprit•tur,. of ~u•·a~t· .. alit I d•·alt·t•.;, 
sah·~nuon, nu•duutil·.~. w· (1•·utou..;t t'Hinr·:-o of a111ttlllfll tilc· ... 111 tiH' 
••ttliuut'y ('flll l""'t' td' l ht•it· 1tlhitt•""'"'· ·· 

Jn euw·l iul! lhf' l~tw a1tnv.-• 'JIIoh-..1. tiH' t;l'tll'l'al A~..:•·IH1th• 
P\'itlt•ul ly luJII iu 111i11d tiH• ul;~nuin;..r t l lllllltf'l' of Hlltttllllllli l, • un·i 
tl(\llts iu t lti~ ~IH1t·. ••att'"'d hy I'Pt·kh•' " d rh·i11:,t, mul all<•tnJ•h•tl t•• 
l'f'thll'e :O:lli•h twt·irlt•Ht~ to H tu i ttillliiiU . as fat· a~ I••J.!'i..,lnlinu ~ · · ·nld 
t]O M1, ('SJH•I•iu lly Wht•ll hUIIIllll lu•i ll;ts Ul' nt•tJiiUJI',\' rrri;,:ht \\'(' l't' 

l•r•i11,:: 11'1111Spu1'1Nl rm• l1 i1·••. 

lu dl'llfliu~: u luw lha l wuu lol II(• fail· iu its "I'Piio·aliuu. llw 
llruo•ru l As.o•1ull ly "'" '' ha1''' "'"'' huol iu 111 iud thr• f1u· t tl•ul n 
IIIHtl tn·cliwu·ily •·Htplu,n•d ill a !!:U'a~·· It• •lt·i,·t• 1lw •·arK l'"llltl unt 
lt:l\' t• the smufl iut.' J't• ... t iu tlw IH'IItedit•n .,r ll w t'lll'"-, IHII' i u 1lw 
ltUJ JttH'I' ••f ''lw•·ali tll-!' lfu·m. ~~~ '' '•nl<l tl1<- t~\\'llt·r ,,r rlw ltiiMiu.ox.-.. 

\\' ith tlml 1· i~w uud .. uhlt·•IIY iu mimi. 11,.. t:,.,.,.,.;:~ .h ..... ·mloly ol rt•ll 

11 111utkNI •li,fitwtiuu h l'l w c•·n tl~t· ''iL ..... ·~ ,,f lu whom rlw ul'f !<>lmlt 
UJtply. mul t•Xt11llf)h"tl lllf'rt•frnm LIH• pr-upritolors ttf J!UfUj!~. 

Tht•r(•for-.·. iu ati:O:W('r 10 ~·nur first ......... ti•m. if I Itt ruther utul 
snu nrt iu ltai'IJit•rship, ami HJ'f't'alt• the hu~ in lhl· nrtliuur.\' ('fHII'~· 

C•f ltt~siut~tot iu . t·uHIIL"'tion with tlu·i.- :.!HfH:1'''· thf'u nei11acr of tht.tru 
Wulll•l IJ~ r«tnirt~l I " luko• Ulll a dmufT~ur 's l i··~ll:<e. " 

lu lllt~\\'l'r In pmr .,u • .,.tiHII' numl ... ,., :! aud :1, I Ulll or llw 
opinion that t•<ll'h should h!' m•swPrt'•l in the n0iru1utiw. 

\\'. H. l'. K E:-:I>IU( 'K• As.<isftml 1l llun•ry 0 l'lllrtrl. 
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DEALER'S LICENSE 

Applicant for license may operate on number ot dealer for fifteen 
days after purchase. Dealer Is entitled to as many duplicate dealer's 
numbers as be Is willing to pay for. D~aler cannot operate hla private 
car on dealer's number but must procure separate license therefor. 

Hon. W. C. Ramsay, 
Secrt>tary of State. 

Dear Sir· : 

July 16, 1919. 

Your lt>ttcr of .July H>th t.o Mr. Havner has heen referred to 
me for answer. 

You ask the opinion of this department upon the following 
proposition: 

" 'Would you kindly giYe this office your written opinion 
upon the construction of sections 1571-m10 and 1571-ml4, 
supplement to the code, l!H3, relative to the registr·ation of 
motor \'chicles. \Ve are Jmr·ticularly interested in knowing 
whether there is any restl'iction as to the number of dupli
cate plates which may be issued to any dealer or manufacturet•. 
Also, to what extent a dealer's number plate may be used 
on his own private car or cars or on those purchased from 
him.'' 

Sectio11 1571-mlO of the supplement to the code, 1913, provides: 

"Upon the sale of a motor vehicle by a manufacturer or 
dealer, the vendee shall at once make application by mail 
or· othet·wise for registration thereof, after which he may 
operate the same upon the public highways without its indi
vidual number plates thet·eon for a. period of not mor·e than 
flftPPn rl1lvs . . nroviclinl! that clnrinJ! sn!'!h _DPI'ind the motor 

vehicle shall have attached thereto, in accordance with the 
provisions hereof, metal number plates to be furnished by 
the secretary of state to the dealer as provided in section 
fifteen bearing the registration number of the manufacturer 
or dealer under which it might previously have been operated 
for demonstration purposes; and, provided further, that no 
manufacturer or dealet· shall permit the use of his demon
stration or registt·ation number by such vendee until appli
cation for registration be so made as aforesaid." 

It seems to be plain from the reading of this section that after 
the purchaser of a car ft·om a dealer has made application to 
the secretary of state for a. license, he may operate the ear upon 
the public highways for fifteen days without its individual nurn-
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ber plates, providing he has attacht>d thereto dealer's numbt>rs 
issued to the dealer under the provisions of sertion 1571-ml4, 
supplemental supplement, 1915. Section 1571-m14, supplemental 
supplement to the code, 1915, relates to applications for and insur
ance of dealers licenses and number plates. This section provides 
that the dealer who has been registered and assigned a num
ber may 

''obtain as many duplicates of such number plates as may 
be desired upon the payment to the secretary of state of one 
dollar for each duplicate set, provided that if a ma11ufacturer 
or dealer has an established place of business in more than 
one city or town, such manufacturer or dealer shall secure a 
separate and distinct certificate of registration and numher 
plates for each such place of business.'' 

It seems plain from this provision that when a dealer has 
properly registered, be is entitled to receive as many duplicate 
number plates as he is willing to pay for. 

The same section also contains the following provisions: 

"Nothing in this section shall be construed to apply to a 
motor vehicle operated by a manufacturer OJ' dealer for 
private use or for hire, which !'aid motor vehicle or vehicles 
shall be individually registered as provided in sections 7 and 
8 of this act, but no dealer or manufacturer shall be requi r·ed 
to keep more than one car registered for his private use.'' 

The effect of this portion of the section is to require the dealer 
to have at least one car that he uses for private use registered 
other than w1der a dealer's license and carry a number separate 
and distinct from his dealer's u umber. In other word:;, the 
dealer is not permitted to operate a private car on a dealer's 
number. 

SuELBY CULLISON, Assi.t?tant .Atfonuy Geneml. 

SECOND HAND DEALERS NOT ENTITLED TO DJ<~AU•~ll'H LICENSE 

Persons buying and selling second hand autos exclusively are not 
''dealers" and must comply wltb t.he law relating to transfer of license. 

Hon. W. C. Ramsay, 
Secretary of State. 

Dear Sir: 

August 28, 1919. 

Your letter of the 26th inst. addres.'\ed to Attorney General 
Havner has been referred to me for attntion. 

You ask whether or not a person dealing in second-hand auto
mobiles exclusively comes within the dcfi.uition of a ''dealer'' to 
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I ful fl:\lf'lll 11w1 It •• •l•u'' ttul lt~m· 1u lut\'t• n lit·t·ll~(·, j)tla,•r l l1un a 
d o•n lr•r"• lio·en,;c. 

Tlw ... lutu t•tl,\' l'ru\·i~i•m :!m"main:t p tur •rttf':o.l~tll " ·ill llf fuuud 
iu M"C·I iou 20, t·hnplt· r :!7.•

1 
at·l.. nf tlw :S.,rh C:rnrntl .\~mbJy, 

whi..tl o·t•uds us rnlloll\ s: 

, , (I ~hall be· llllluwrul r •• r HIIY lll'I)OIIIt, firm. Hl\.•ihriut i .. n, or 
t't'll'por·atiuu lu lm,v uu.r w·t-tnuJ.tumcl ur Ust'tl nultuunllilr, or 
lltulur \'rhit•lf' withnut "-"1uiriuu anfl ft"t'•th·in:,! fnun tht 
'rrulnr tJu·r<O(•r. u •·4"'rtifi.·at•• ll( rr;:i,tralimt artd tnn,ftr from 
tiiC" onlt•t>r wlu~~ (lift,,· it i., t.1 rt""'..:i .. ltr ur lit-ensr Jholnr \'f'hirl~ 
in th<· stah• 111 n ldt•h saitl lllllfOr \'f~h il·l l' i~ rc•J:i"h'f~'cl or 
lit·Pusc•·tl. showiu:.r tlu: fcu-lury utunhPr, lil'('IISC' 1111111hl'l', •l•os..·rir1 .. 
t inu. Ull fl 0\\'IH'J<:.:fdp uf s:~~ irl mfltnr rc•l1it·lc·, hT to ~II or· offtr 
f11r sal~ 11ny so•Nono l-hao11l or """I motor wbil"lr witloout fur. 
ui"'h in;.t tu the \'i~rult&f' of Nti1l Jnttlur \'f'hidt. a N'rtifitatt of 
rrl.!i~lratirua Hlltl truu:oo.f~r frma tllr oftitorr wJ,~ chll\' il is lo 
rt•tti'tl'r or lit•tnM• nu.tur nhi(·lto-. in 1hr shUt• iu whi.·b mfltor 
\'c•hi•·ll\ is l'<•r.tiKr••rc•rl or lil'f'IIM'cl, ~lwwiltJr( thr fltf'IOI'." ••mnt.w1·, 
rlt•M·r·iJJtinn, l it•t+Jisf• uumb(•r unci IIWIIl'Mihip of lilllitl motor 
.-l'loio·le. 

.. ·'"·'" P<'"""'· firm. a.<,.,.·iatiooo nr NlrjJOralion rhuoool )!Uihy. 
·~· .... mall~· nr ,,_,. ll):rlll. of \"i<llalill): any or thP PI"OI'isiOit< of 
tloix .<('<"lion xloull lo1• imJlri><•nl'fl in lht lll'nitrootiary oool more 
tl• uu fh·l· ( !i ) ."'''""" or he Nnt••l 11111 more than mw thnuf\aud 
d1111111.,. ( :i'l .OIIII ) ur h<• i iii Jll"is.on~d ioo lhe L"<Hmty juil 11111 more 
thnn .,, ..... (1} ~'Nir." 

.. ~, •• ,rn the fur<'J.miu,l.!' .stnhtlor~· pnwi.\:itm, ~·ou will ohse•n·r that 
it is oonlnwfnl for n "'"'""l·hand oltaler to Jllln·ha."' a •ar without 
nlotuiniu~t n trilnsf~r of the li•·rn,.., Ill() that loe is also rorbi~deo1 
1() !WII Nlwh c·nr wi thtHil fi':IHfo.((•rrhlJtlo tlu.' pur~·haser n •·t•rtificate 
or ll"ll llsfe•· f i"Ooll llo~ 1'~"~~ 1"'' offi<·i•l ll"hl"'l' oluly it i. '" re~i<ler 
mnl<•r l'~loid!'S ioo I lois .,tate. 

W. II. ('. K ESDIIJCK. A<$iJio•l Jlltonor!J (/r•rm/. 

~n llt!i\ t. t !II"H l.tt:t:~Ht; HIIO!"Idl 11.: ~~~~n;11 TCJ SEX'O:I"Il H1\Nil 
ot;Aum 

Tho law doctJ uo1 authorize lhe a~retar)' of atate 10 118Ue a dealer's 
lloenoe to aecond hand dealers lu automobn ... 

llou. W. C. Ram><ay. 
Septmbtr 4. 1919. 

Secretary of State. 
Dc11r S ir: 

In compliunee with your rurther rC'ItUtost ror an offirial o)linion 
from thi• department 118 to ~·bether or not a person or firm eng~ 

in llh' ltu :o. im~' uf hm·i llj! :nul ~,·IIi II ).: ~''!.'llll t l h:wtl Ill' U:o.t•tl II II I II· 

mul1ih·~ i~ t'Hiillt>tl 111 .lt tl,·al,·l··,. lin'll'l' HIHit•r tit•' lo\\s of J,•wn in 
ful'\'t' a1 tht JU't•'('lll tuur. h,~ tu atl\'1-..• lhat il i.;: a \'aolutitHI of 
lb,• ~tatutts 11( till .... rah· (hr 1111~· Jte<N•II t'll!!a!!t"ll in 1hr pun·ha.se 

aut! NIIP or :-14 ..... ,1(1-hruul nr H~l l'lli' ht tll:lt.,. a 'h·alrr"~ 111l1111tt'r 

on ~m·h NJ~: uutl, fu rtlll•r. t iHtt tlwri' i" 1111 lt~nl nurlwrity fur 
thr Nt•t•rt•hu·r nf l'lltff! 141 isMit' u tl1•ult•r',... numht•r m· n •\l·nh·•· ·~ 
t•f'rlifie'olh• .:r t'l.'!!i,lrulif•ll Itt ;my fWN•II ••r 1irm enlu~i\'t•ly ~· 
tll:;!l~ttl. 

S«tion t.iil-ml l ur 1114" >lll'l•h•m<tllll 'lll'l'l•·nh'lll llnlhuri7.t~ 
lh~· M'l'rt\tun· nr ~IUfj• to L'\'ine II l!~'lh'flll tli-.lmdht• 111111111(\J• 111111 

('~'l'l ifi t•ul£• of tl'j.!I.SffnliiiU IO 1111,\' (lf'r');4111 ttl' fi t•m llmUUFW•f tll'iiiJ.:: Ol' 

dNtlin~t in mo1ot· ' '••ltirltos ••nly wl~t•n ,_,wh tulmnr:wlnt''r HI' _d'·~~l.-r 
lm.< madt and fil .. l \lith tla. ""'·ret•ry or,,.,, . >Wurn apt>lwntoun 
'"u11t1iuinl! the foJim,in~ fat•ts: 

•• .\ hrier olf'lo<"ritnimo o•r M•·h ,,~· lr nr tyJ>t or mol or vehicle 
mnnnrnl"luN'II ur tlralt in hy •owb nnollooril<hln'r ,,. do·aler. 
indtulin~t IIU' f·hural'h•t· of t11~ mutiVt' JlllWtr, tilt ~~mou nt of 
~ucla motin• puwtr. ,..l&lt"'l in fiJ!UI'("IC of horS('JlO~'tr 111 ~ll''·ur<l · 
anN' with tht rat in~ o'<labli<htd b~· !lot L"'rlahon uf hccn"<><l 
autonwbilt mannrao·turen<. ·• 

It is rrident rmm 1111' .<talule jiL<I quoll'tl that only e•1 nhl is lwd 
mnuufaelutN'S or deah)~ iu JH'W t'OI'I\ uf 11 tl'rtain muk~ nrc 
iuh•uded, ht'<!JIIIS\' il would l ~t ah>Oinlrly imt"'~'ihlo• for u pco~om 

dr11in~ indistrioninaltly in aiJ IIIOk(', or <(,;,nd-loand UrM tu r;t~\'C 

a dl"triJ•Iion of tao·lo stylt and type ,r tal' dtall in or thr moln•e 
llll" er t loereor-

Tloc statutes or lown furtll!'r pnll"iolc that whrn a u~·d or 
t«!l"illld·hand e~r i<l40141ihe pen;om sellin~ till' rnr sloall owlofy t he 

!<O'trelory or ····~ and hare tlJe lit"<'n>t transr.·rrt'<l 10 t loe IIUr
rhl..o;tr. 

~lion 15il-m9 or tlor 4'1XIe SllflPII'II\enl, tnl3, provideH: 

"lfpon llor ••I•• or lransrer 1of n mo.tor reloielc rt'f(i•tcred in 
1u·o·onlnnee with tloc provL,inns nl l.ln• 11~1, the veudo1· •hall 
immt'<liately ~ire notio"l' thrroof wot h l11s naonc, f•u~t office 
address and n'l!i•lralion number. and the namt and adtlr~"" 
or the vtnd!'f. to lht ..-trelary or >lilt. and lhe l"fndee Kh!IJ, 
within ltll dar• urttr tloe datt "' '"'"" <ale or ~rao~>fcr, noll[~· 
the •eerelary i.r <late thcroor n[lf•n a hlonk runush£-d prumplly 
lov him for thAI purpn«!, stating the name, pO!<I onlce uddrcSH, 
o;od lousiui'AA addrr"" or the Jl!"el'iouw owner, tloc n11mloer under 
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which Hueh molur \'ehielt is rtgi.slertd, and the name, post 
office addreM, with stn-et numbtr if in a city, indudins 
couuty #lid buJ<inebs ndtlrt!IO of the ,·cndee. UllOII filing sueb 
stato ·ln~ut duly vc•·ifietl Mlch wndee •l•all pay to the secretary 
of state n fcc of nne dollar, and UJlOn receipt of such stale· 
meut and fee I he gccrctarv of stale shu II file •uch statemem 
in hi~ ollio·c nud note upon the rtgistration book or index 
such chauge iu 0\\11Crship." 

Th~ statutory liTO\·ision just quot~ applits to all pe1110ns buy. 
ing and ~~elling K('<:'Oild·hand tars, and require wth dealers to 
again notify thr XN'N'I.ury of state when such dealert reseU lhe 
car. The Iowa low demand• this information from all dealelll in 
~WCond-hand automobiles in order that the seerelsry ol11tate may 
keep n sll·ict uo•couut on all cars licenlltd in this state, and any 
violat ion of such pro,~•ion on the part of dealerf in second-band 
carx iN a miNtlcrncanor and subjects the otTender to prosecution 
uud punishmrnt under the criminal I ... -. or thi.a state. 

Therefore, it is t he opinion of this departmenl that a dtaler'l 
license cannot be lpgally i6SU~ to a person or firm dealing it 
,;eeond·band or U8t'd automobiles, unless ¥neh dealer is a regular 
dealer in some specific make of ms, and in no tvent can a person 
or fl rm lawfully ~~ell ·8 llCCond-hand ear without notifying the 
lt('erctary of • lute nnd obtaining a lranRter of the original license 
umn!Jer to the new ]lnrcha~~er, Tf you find aueb second-band 
dcalcrR violating the low in that respect they abould be vigorously 
prO<leCuted. 

W. R C. KE.~oatcK, Amlla"l Atlontty GeNtrel. 

Note-The views expressed in the two lortgoing opinions 'tfert 
AUstained by the Hupreme court in the caae of Re RigA I of Secrelofl 
of Stat~ to il•me l it·en~s to those engaged in aale of used motor 
''chicles. Decided November I, 1920. 

r.nter: On rchcari u~t I he opinion of the RUJ>remc court first 
announced wBH uot follow~. and the law construed to entitle 
~<eeoud-hantl tleolerR to a dealers' liceMe. 

CITIES R AVE NO Al 'TRORm' 0 \'ER ll!SUAXCE OP DE.!LER'l! 
LICE.~ SEll 

City autborlllte have no pcnrtr to dtor nto daltre authority t.c 
drtve ean on dcoler·a lleenwe unleu a proept~ttht tultomtr It ta tbt 
car. Tbe teal to, whether the car Ia belo1 aled ror prlnte aM or ror blrt. 
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Mr. IWy U. Kinnr, ('uunly .\tlornry, 
Storm Jlllke, Iowa. 

Drar Sir : 

January :!'J, 1:1:!0. 

Your letlrr of the l:ilh in~t. adrlrc"'<;etl In II•• ftllurnt')' ~~nrrul 
bas bt'l'n refer~ to me for rtply. 

You state: 
"The dly authoritits of Storm Lake hl\e t;trwd notice on 

all of the auto dealen1 not lo dri,·e thrir new ran< thry have 
for sale on their dealer's numbtn~ unlm thry ha•·r a pros· 
t>el'livr buyer in the car. The dealers ha,·e been ordmd u.ot ~o 
take their cars out of the garage unless a IITU>I'<'<'t 18 m 
the ear." 

You then a!k in substance: 

" :\lay a lrtrally licensed dealer in automobile$ drive a new 
ear upOn the public hi~hny, on hi.a dealer's .lice'~~· 110 long 
u he does not me his car for pleasurt or for htre I 

The law applicable to your question ~till bt found in ..eetion 
23, ehapter 275, aeta of lhe 38th General As&eu1bly, which reads 

u folloi\'S: 
" Every per110n, firm, aswcialion or ':"lllOration m~nuf.ae· 

turing or dealing in motor vehiel~ ~ay mMiead of rri(IHic~·n~ 
each motor vehicle make an apphcabon foro Keneral d•Mh nc· 
th-e numbn for ~II the motor vehicles owned or controll~ 
by sueh manufacturtr or Maler. On the payment of n. reip•· 
tration ftt of twenty-fire dollars ($2S.OO), 1ueh apphcat1on 
shall be rtgistered in the o~ of th~ department. The 
departiiM'nt shall tbertupon ~~ ~od ISIUt to 1uch 1_11anU· 
faeturtr or dealer a 11eneral di>ttntti\'t numher, ~nd wtlhout 
expense to the applicant, i111ue and promptly dcl~,·er to ouch 
manufacturer or dealer, a certificate or rf)fislrat•on 11nd two 
number plates with a number eormpondu•~r to lhe number 
of sueb eertifteate. 

"Such number plates ahall be diJ!playe(l by each mot~r 
,·ehiele or aueh manufacturtr or dealer when the 1111mc '" 
opera!~ or driven on the publie bighwa~s. Such mauufac· 
turer or duler may obtain u many dupliules of lOch nom· 
btr plates u may be desirtd upon the paymeot .to the de]lart.. 
ment of fiftffll dolltrs ($15.00) lor ta<h duphcat• aet •. pro
vid~ that if a manufacturer or d~ler ha,~ •n eslabhshed 
place of bu.oinetlll in more tllan one c1ty or 100'11: ~uch tna~n· 
facturer or dealer &ball secure a atparate and du!lmct eertill· 
eate o[ regi&tration and number plates for each Kuch Jllace 
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of husittt•ss. :\othiiiJ.! itt !his sel'l ion shall he t•onsl l'ltCd to 
~tpply leo a lllnlol' n•hit·h· ctpet·a1Nl by a manufm·ture1· Ol' 
d!'all't' for pt·i,·a tl' liS<' cot' fnr hin•, whic·h s11id nwtor vehic·lc 
shall h<' intli\'idu;tlly t'l':,!istc•t•t•cl as pm\'idl•d in this al'l." 

It will l1C' ohst'l'\'l'<l that lhl' al'l ahon• qnott'cl provides that 

":\othing in I hi~ sc•C'Iion :-.hal l hC' l'nm:tnH'cl to apply t o 11 

lllol ot' \'t'hic·Jto opt•ratt•d It,\' a llHIIIHI'ar·tiii'CI' o;· dea ler fo t· Jll'i \'
Hil· liSt' Ill' fot' hit'(•." 

I r a tl t;alt•t• is not o pc~t·nti llg- a 1'111' Oil a dPitlrr's lii'<'IIS(' for his 
pt·inth• 11sc• or l'or· hi t·c•, lhl'll ht• is not \'iolal ing tlw statute ahoYc' 
(JIIttl l'd . \VIti'! hc•r or twt ht• is IIJH'ratin:,r s udt c·a1· for his pt·iva tc• 
11 '-'t' <II' for hirl' is a qw•st ion co l' fad to he cl<•trnninl'd in t'lll'h CHse. 
The lllt'l'l' l'nt·l that a pt·ospl'd iw JHil'C·haser was ttnt 1·icling i11 t lte 
('HI ' at lht• t im<• th e• c'cll' was hl'ing- dri\' t•n 11[1011 the publie hi!-dlwl:ly 
would 11ol nc•c·<•s:·HII'il.'· ht• c·nnc·hts iYe proof that th e <:at· was bei 11~ 

OJH'rul t' d fot· lh<• ownt'l''s printll' usc Ot' fo r hire. 

It is 11 c·ardina l princ·iplt• of Jaw in this stale thnt a munit·i pality 
is without powc•t· to t•na<·t an or<li nanec whieh will c·onflid with n 
statl' law u pon lht• sa lll t' snh.i<'c·t matter·. Lil,c·wise, lllllllit ipal 
otlit·<•t·s Il l'<' ;H·I in).! hryntnl tln•i r powers "·hen thry issur ami attem pt 
to r11for·c·r oniC' rs ot· ntl<•s that haYe thr same t•ff('d. llowcYCI', 
it is I'Ollllllon knowlc•dl!<' that in ma11y t·it il's and towns thr priYi
l<'l!C' al'c'OI'(INJ dl'af<?rs in autoiiHtiJiles. as found in thr st•l'lion of ti;C 
s tatui<• ahm·<' cp rntt•d, is oftc11 l!rossly ahuse<l, and when that p r ivi
IPJ.!e i:o: l'l'J>t•at Nil,\' ahusC'cl hy t Jn." dc•ah•l', I lwn it should hr t lw poli<·y 
of all htw l'llfot'l'illg offit·e r·s to r11fon•p the la w and stop that abuse. 
Rut, in th<' rnfn1·c·rmt•nt of the• motor n·hic·le Jaw, as in tiH' !'nfot·t·r
lllt'nl of auy ol h<'l' law, t011111toll sense shoulrl lw exc•t·tisl'cl hy tltc 
offic·rrs. 

lTntll't' IIH• fac·ts staftocl in yon1· lt'tte1·, it sN•Ills to tn(• thnt thr 
nffic·ia Is of thr ('it_,. nf ~~ orm Lakr ha\'t' cxt·t'Nlt'd IIH·i t' rwwt•rs. 

\V . H. ( '. K I,;Nnntt'K, : l ss islau l .tl llfii'III' .'J (i rnrl'fll. 

<:A HH I~ THt\ NSIT 

Cnr asst'mbled In Des Moines may be driven by deale r to hl l'l place or 
business under card "car In transi t." 

lion. W. C'. Ru msn,v. l-ie('rctary of State, 

Denr· ,'i t·: 

An g ust 21, Hl20. 

('omplying with your o!'ul t'c•quest for· an opiniou on lht' state 
of fads he•·rinafte1· st't forth I beg to say: 
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As I understand it , tit<' Fnrd Automllhil<• l'umpany in Dl'II'Oit 
is shipping into Iowa the parts of Fm·d t·a t·s, whit•h are ;ls...;rmh!('d 
a t the plant hen.• in Dt's :\lnitu's. Dt•a lt•r:, from m·er the statr 
come here and pr·orure thrse t•an;. 

Your q uest ion is whl'l h<'t' ~-o~•c· t ion :! 1 uf c·hapte!· :n.> of the al'ts 
of the thirty-eighth grnerul a..,_<;t'mhly prrmits suc·h •·ars tn he 
drin•n by thl'Sl' deulet·s to 1 hci r S<'\'Cl'lll phtl·es of husin<•s...;, usi ng 
the pa~>tcboanl ear·ds bl'ltr ing lhl• words "tar in trausit" with the 
date of pu rchase. 

That portion of the st atut e• ill\'ttln•tl reads as follows: 
'' Pt·oyidf'd ftuthc1·. tl tlll 11 motor Yeh ic·h• tha t is hcin g 

ht·ou~?ht into this stuft> frout IIIIOthc•r· stale l'ithe t· for 11sc 01' 

fo r sa_l c hc•:ciu, may he d t·iwn UJitllt the public hig-hwu~r for 
a pc i'lod of uot to t'Xt•t•Nl leu ( 111 ) days JH'ovitlt•Ll it shnll 
Cfl tTy, both 011 the fnmt. lllld 1'('111' U flllSfcllflll l'(( t•anl \)Cill'illg 

the wot·ds 'ca t· in tl·ans it ' aud tlw tlute of purl' hase. o o 
'l'h<' r'r is no donbt hnt t hn t I his po1·ti on of the statu tc would 

apply if the cat· were bein:t cl l'ivc•u into the stah• from Detroit, and 
we th i11k it would he 11 V<' l'~' tl•c·hnic·u l t'OIIstnwtion of the statute 
to say that ht'('lll iSt' the <'HI' is first sh ippt'rl to the <·omp<Hty's own 
warehouse to he asscmhl<'cl i11 this shtte, that it c·a tmot he d ri vl'n 
from l~es .l\Iuincs to the dealer 's plm~<' of hnsiness under this p ro
vision. 

\Vc thiuk. ,:;o far as thl' conslt'ul'tion of this statut e is cotll'crned, 
t he t·ar ought to he rec·OI!II ized as in transit into the state, although 
it is not assemblt>d unti l it reat'hcs Drs Moin<'S. Jnasmul'h as 
this is a ('l'iminal statute, it should be liberally construed in favor 
of the person ehargt'd with its \'iolution. 

I am , thct·cfot·c, of the opinion that, if th<' dealer pt·ocu1·ing 
sm·h a t·a1· fi'Orn t he asst'mbling- pluu t in Des Moira>s affixes t he 
('a t·cls as pt'OYide<l i 11 t h<' obn\'1' If no tat ion hom the Ia w, he is 
cnti llf'd to dr·iye the l'lll' under KUdt l'lll'tls to his plut·c of IJusinN;s 
in this state. 

F'. ( '. D AVll>soN, SfJI'I'iul ('ouu~cf. 

FIU~(.l <W CH i\TT F:L l\10 H1'(lt\ GE O:S Al'TOl\tORJ LI<: 

Chattel mortgage on car filed with recorder conveys notice of 
mortgagee's rights, an<l purchaser can't rely on license receipt only. 

Hem. W. C. Hamsay, Rc<·r·c·flu·y of ~tuft•, 

Dt•at· f:;ir: 

Ol'foher 8, 1 !)~0. 

\\'c ha,·e your· t'NJ UC•st for an opi11ion ft·om th is d <•tmrl luenl u pon 
the followi ng q ucst ion : 
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.. Will , . .,11 ph'IN' """'" '''' a 1'uliu,:1 uud ath·ise u~ the relati\'e 
,·uhw, h·~ally, of u. nttlrtJ.:_n;:~ nt:Hinsl nn.~u~orno1ul~ c·ompurcd 
to tilt' lit·t•n'e l'("i'('IPt whwh the stntc J!l' ~:-~ nn o\\ncr. 

.. ll '"" 11<'<'11 •·all<•l tn my otH•ul ion l~y .men of. le<,tal mi.ud~ 
llmt th(l ,..lut<' in j~,utu:,: thi< li•·l·n:-Et as tt 1~ now ts...;uerl, gtvcs 
11 t·h•ar titlr tu thr autonu~ltih• uud that. an_ nu:•;)(:cut purchaser 
lll'('(l lowlk uo further rchttl\'0' to the t·ar s I ttl~. 

1 8111 111111hlc to fitttl auy prt>\·i,iun of t·l.npter ~;;, ads o( ~he 
38th t:~urrul A'-'ll'llll1ly kii0\\11 "' the mOtOI' ,·elucle law, winch 
\\IJUit.l ( 111,·e the t•fTt'<·t of n•t•ealiu;t o·hupter 3~7. at·L-; of the 38th 
Ut·uer111 '''"emhly r!'iutiu~ to the 61iug or dtalld mortgages, or 

uny pro\'i,iou thereof. 

Thrrrr11rc• I um ur 1he opinicm that a mortga~e given by the 
owner or au automobile oud filt•tl with the county recorder, tl1e 

0w11rr flf the c·ur r{•ntainiHJ.:: in Jm'"«'"'"\iou, would c•onvty construe· 
tive '"'ti1·e to t•VI'ryhtKI)' of the inten•st the mort;ta~:ee ha• in th~ 
automobile, uml 11 persou1 hn~·ing the car from the owner coultl 
uot .~ufrly •·ely upon the li•·••nse reeeipt only. 

W. ll. C. Kes111m:K, Assistant Attorney Ocnaal. 

Cannot rclund llcenao tee puld bdore January first even though car 
le told prior to tbat dnto. 

ll uu. W. C. ll<wl,uy, Scercltu·y o£ State, 

Dcur Sir: 

l\farch 25, 1920. 

Your letter of the fifteenth insl. addressed to the attorney (,ten
rrol hus been referred to me for reply. 

You ask: 

Would it be [l(oSHiblc, under the present motor \'chide l~w, 
to allow rerum! on licen!ie fees paid by dealers who, ha,·mg 
paid lit·eu'*"' on \L«td ears pre,·iou~ to Janunr~· first iu or?er 
to avoid ptnahies, lut\•e resold these cars to parties ouL«Idc 
of the &tale who ha\'e no tt<;e for these lieen!'CS and \\'ho mu.~t 
pay license fN'8 on their ears in their own statesf TbiS 
occurs quite fre<turntly in the horder cities of our state. 

1 cau fiud no Jlro,·i~ion in the motor vehicle law known as chap
ter 275, at·lll of the 37th General Assembly that would authorize 
you to refund thE' amount paid for a license. 
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l)ct'lion 3 or the uet expres.,ly lli'Odt!~., 

"f.,·ery mnto,r \'ehit•l;• nril!iuully li,·enSt'<l as pro,·idetl I"' 
luw ~'>hall, Nu luu).! lh it is suhjN:t 10 lir<'ttst', withtn the stat; 
puy Ull 1\UHUHI lii·t.~Jto;,:~ re<' ill ac{van('e. '' ' 

S<'l'tion IIi Jll'<l\'id~b: 

"On .Jnnunry l. or ~>m·h year. a twnalt,· or one dnllar shall 
II(' n<ltled w nil feN~ not paid hy that dat;.. ·• 

Fr<nn the f~>rer:•liur: ~tatntory prll\'i~ion• it will IJI.' olo.en·!'l.l 
I hat the lnw e~pr<"<><l,\' prm·i•l•"' allli<·enSN~ arc to be pai<l in ath·nnee 
n1ul iu the N\.'(' nf renewal• snoh lit·enM'S •hall he paid before Jan
uur,\' fin;t of rat·h year. 

Tl•creforc, in the 1'\'Cnt the cl<•nler in ""''Ontl hand ears fiuds it 
to his pen;()nal nth·antage to M'll the <·ar after he has pnid the 
li<1'nN~•, nnd the"'''' ot·<·IJrs prior to .January 1, I can sec no reason, 
nnr flntl 1111,\' lel(ul uuthority, for ~·on to rerllnd the lirense fee. 

W. n. c. K•:sr)kiCK, A.Mislant Allonlty Oenrrlll 

ATTM:IU ~(l OF META l, 1'1.1\TES TO TRVCKS, ETC. 

The metnl plnle r('(Julred to be nttached to all trucks, t railers and 
motor \'Chicles uHcd tor ot-her than the conveyance of pn.~engers, giving 
wclgbl and IOntllng capacity may he attacbed by the owner of the vehicle. 

llou . W. C. lt.unsny, Se<•J'I.'tary of State, 

r>eur Sir: 

January 21, 1 !)~0. 

Yonr letter of the 20th iust. nddreS.'W'cl to Attorney General IT. 
M. llo"ncr, hn~ been referred to me for reply. 

You ask: 

Sef'lion 10, chapte r 275. •~•• of the 38th General Msembly, 
provit!AA that mntor truch, truilPN; and whiciPs used for 
thr ~onveynn1·e of otlter thnn pn,.,engeN<, shall ha,·e attached 
thereto a metnl plate showin:;: the weir:ht or the vehicle and 
loa<l (•apacity. ('an a ,·chicle not so cquipJled be registered 
or OllCrated on the public hi:;:hways. A numbfor or truckM 
and trailen; nrc mannfacturl"<l without the metal plate attached 
and trensuren~ ha\·e in some ca.'leS refused registration for 
this reason. 

That part of Rl'elion 10, chapter 275 aet.• of the 38th General 
As'('mhly material to a determination of your question provides: 

"J\11 motor trucks, trailero, and motor ,·ebicles U.'jC(I for 
other than the eml\'~yauce or passcn,:1ers shall h8\'e attached 
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tllt••·t'lu a •:••U'J•it'IM•U ... nu·tal t•1ah• J,:l\"111:.! tl•r adual wri::l1t 
ttf ~~~~· \ •·hwlt• t'•jUiJ'l""l a111l \H·i::tu uf lt~;ulin).! e·up;u·i1y a~ 
:-.p•~·eflt'tl h,\ ~h·· tu:.1111fadUI''r ••r t11ukn Juul Jh• lit1'11~ ~hall 
!H' " ·'ll(•d u~u el I ht• \t•llidt· is Nt tlrfllliJII""I. Auy Jt4'fMtll riolu1 · 
me a11y ut tl1r )trm·isiuus •• r thi'i M•d i•m 1'1hull h<' clrl'med 
~tli l l,\' OJ' '! l ll i Nth•llh ':lllllr, liiHl U(HIII H lll\' it•fiu ll, ~JtuiJ h(' Sllh• 
Jl'l' l tu U hill' uf IIIII I•·"" tlia11 fil'l• •lu)lior>< ($:t,lkl ) IIIII' 111111" 

t~"'" ($:,u.ou I li l'ly llotllars r .. r tli·· lir><t IIIII I "'''filii I otTru""'. 
I I"'' ' u tllit·•l t·t•IIYit·limt. tlw (lt•J•••rtrawnt ,hnll haw unt hurif\· 
to ••mu·e•l th•l l'•·rt ifit·llft u( n-o.,!i,.traliHII nrul•·ull iu tltr numhf."r 
phtl~ tuul n w·w lll'ttl"'4"•halluul I•• i'"urd f,,r an\' ~uch ruotur 
\'(•hit•)<.- fur u ))4·ritttl tJ( td~ ,·tar. ' 

It will l•• ul>M'I'\'t~l lltal ull mutor tnll'k<, tr:1ilrn., nntl mut.ur 
\'eflit•)t•.<( U~t•d rut' tJihttr !hall 11it• ('OIIr<',\'llllt 'l' (I( j);IS.~II~(•f'S shall 
lun·(' a1tth·lu·tl tiH'I't.'tn u t·t lllspil'llfill!o ttlt'lul Jtlnlt• ~·i\'illll lltt• nl'l unl 
wt•i::h l o f llw v<·hil'l•• oml tlw \\'t•i).:lll uf lun•li111l t'll lt;wil)' 111 tptri· 
fiu l by 1111' JUIIIIII{IIC'IIII.,. ur 11wkrr. 

II is c· lt•a r· lluot ll lllc"'' .,,,.h whi••lt"< ure ••tui!ll'•d 11·it1o metal 
platc>s l(i\'i ul! t h1• u•·t ooul nt·i~bt of the whidt ao11l "·ri:thl nl loading 
•·apncity tht'Y t'HIIttolt Ill' lt",.'llll~· lit't'n«<l: lntt, a' In ll'hether stt<h 
t•lat ts shall ,._, 1•lnwd ooo tbr vthielt hy lhr m1nufa1·turtr or makrr 
raise< n llllt'•tiuoo not ultfl'~•thrr frte !nom doubt. 

Tlw stat uti• Slt,I'S, """ S)!l'fifiPd h)' th~ mnnulaNur~r or makrr" 
or t ile ,·~to i .. t.·. T he loou~u·~· just IJUUtrol i• .u,.•rtltible or 8 

dullbl ~ mcu11i111(. It mi~ht be "'"stru"l tu uwun thnt the manu· 
l'atlureo· uo· llonKI' I' •hull •ttnth to sooth veldc•lt'S " metal t>late giv. 
iool( I h1• wt• il(hl 111111 loadin11 c·allatit)·; or tluot thr ownrr o! such 
.-rhit lc IIIU,I' nttac·h sowh lllate dU..biult thtl'ffill the weight and 
Ioudin~: <'lli>Rtily ns "l""ifird by the anaroufarturtr. 

Ilow thr ,.,uriK will tonstnar the abow Mltulory pro\•ision in 
II jli'US<'CIItioJII fur O)M'rating a motor \'l'hirle without I liet.ll!!l', 

t his dt•pu rtmrnt is n1111hlc to t>rt'(lrtenuinr. llo\\I'I'H, the statute 
l>einl! or 11 r o·iminul untun•, thr courts would I'OII•true it fal'orablr 
t 0 I h~ ll!'t'IINCII. ' 

'flwa't'!ul't' 1 uoo1 c>r the opinion thnt thr Oll1li'N or such l'ehi<·leo 
would tOm ply wit h sueh statute by attachin~ a metal plate giving 
the Wt'i~:ht oud londin~t eapacily as spttififd by the m.tnuraeturtr; 
but in ordt•r lo rlianio11te an,1· doubt, I would SUI!'~I that manu· 
fa cturers or all motor tnaeks, traikno, and motor nhitli'S u.ltd 
for ot her I hull the 1'011\'l')'lllt't' or ll8J!"l'll~tl'l< be requested to attach 
sucl1 u plute. 

W. n. (', K F.,IIRifK , A'!idanl Attornry Grotrol. 

Orii'IOXS Rf:I. ITIS!: TO At'TO}!OIItt.t:S 

,\I 'Td)ICitlt t .~:l: I ~1:11 1\ 1',\ llll\'1\11 )I \It, 

Automobilt'S o•·ot"d l1r rural m:sll t.urim and u~ txrhllht"ll In 
c·arr)·ln,g the mall• ut not Juhj.N't to "tate- law req\1frlng llttnttt. 

llou. W. C. llnnoNI)', Ho.·r••lnry .,r Stutr, 

1-,..ar Sir: 

Jan\ltlry Ill, 1!120. 

I ha1·e )'OIIr ••rl•ll mtllht f11r an 111•iniun a.< to "b<'lhtr or not 
a naral mail t11rrit r o-nin~ an antomnl>ilr, ..-bwh hr """' <'tl'lll · 
~h•·l~· intht 4"1rryiu:.: .,r mailunil,•r an a11nwath·t 1htn•fur frotu 111~ 
JK~IoffiC'r t1PJUII'hnt'lt1, j, l''f tllir.~l ltl 1m•·nn.• an JIUtomnhill" lil'fl11!1l(' 

i11 thi• •1ate. 

It i• II 11\'11 rt'~"l!lli1i'l Jll'inc·itllr n! law I hill :0 S<ll'l' l'l'i~ll •t Ill ~ 
is without t~•wer to tax tlor '"''""" 111111 in>lrum~ntotlilir!l Pllltllt>ylo;.l 
by tloe f.'tlera) ~O\'PI'IIIIIC11t in c•Orr)'ill~ On \loe O)><ratiuUs of itS 
\'ftl'iOil~ gowrnmtnlal fuowlion<. 

That principle of law 11'1.~ lil'l>t announffil intbr ra\C' of .1/rCul
/oua• r. J/•rylu<l, 4 \\'hntuu, 301, "hertin at t•a;:r t!!l, C'hie( 
J1btice )iarsloall saiJ: 

" Wr find, lloru, Oil it~>t lhi'Or)', a tollll bilttre or tbil origi
nal right to tnx tlw onr•n~ rmr•loyl'd by thr (!OI'Cr11111CII t or 
the Uuiou, for the I'XPI'IIlinn or its powers." 

The rule 8111\0IIIII'Pd in thr ~!l·( 'ulluu~h case, lllpl'!t, ha. IJ<'Cil 
uniformally !ollolrl'\1 by tlor •nprrmr o•ourt ot the United l)tntco. 

With the M.CullolllCh c•a.e in n1ind, the llQOioft~ drrutmcut 
bu ruled, 

" That it ,.·ill not bt n~ry lor letter u rrirrw who u.se 
their 01111 macl1inl"' under drpartmtnlal allowanl'e in oonnec
tion wilh the drlircry of mail matter to Jor~urt a (otale) 
license.'' 

It is thrrc!ore the opinion of thi• clcpnrtmenl thnl rurn\ moil 
CArriers, who devole their entire time to ll1e c11rrying ot mnil11 
and w;e their Ol\'11 aulomobil~ tor that purpost utuler an u llow· 
ante the~ror from the postotlire department, are not required to 
proeurt a s!Jite automubile liernse. 

W. R. C. Kt:>'IMIICX, Auitt .. l Allf)nltt Guual. 

CO~-vl:IITISO TOl'lUSG CAR OiTO A TRtCit 

A toarlnr ear eonvert..S tniO 1 trutk or dttiYei'J •ebtelc 1c atilt UceoMCI 
u a toa_riQC car. 

u 
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Deecmhet· 20, 1919. 
llon. \\'. l'. l:a111say, :-il'l' l'('tary uf Stale, 

Dear Sir: 

You )m,·c submitted to this department for an opinion the fol
lo\\'in~ q ucstion: 

''Does u. passenge r car, when com·ertcd or remodeled into 
a tntek or <lelivet·y wagon, take the passenger car rate as fi.xed 
by thl' c•xec'Utive eomwil or the rate sperificd fo1· t he regis
t nttion of tnwks Hs Sl•t out in section 10, c·hapter 275, acts of 
the :3Rth Grnrral Assembly.'' 

Tht' 3Hth Urneral AsscmiJI,v enaeted a law rcg~tlating the licens
ittl! of all moiOI' ''eh ides, motor trucks and molorcyeles. That law 
will be founcl in ehapter 275 of the session laws of the 38th Oen
et·nl Assembly. 

Undl' l' the JH'O\·isions of said act, all motor vehicles, except 
motor trueks and motorcycles, arc requirell to be licensed and pay 
a lic·ense fee based upon the Yalue anll weight of the car; while 
the li ce11sc fcc on all nH>tor trueks is hased upon the loading 
ea pm·it.y )Wt' ton of each tntek. tog<'th<'r \\"ith th(• ehat·actet· of tires 
with whidt the trnl'k is rqnipped. 

In ordet· lo ascertain the vahw and wei~ht of motot· vehicles or 
the loading l'apaeity nf motm· tnwks, every maunfacturer of 
motor vehi(·lrs, imluding- trnc·ks, sold or otferecl for· sale in this 
stat<>, is r eq niretl to file in the automobile <lepal'trocnt. of this state 
a s\\'om statement showin g the varinus models manufactured by 
him, th<> pt·ic·c li~t, wei:.rht, Hllll the loadi11g- capaeit.y of trucks. 
From that statement, tog"et her with other in formHtion, the state 
automobile department shall pn:~pare aJl additional statement, 
showing the value, weight and loading capacity of the various 
makes and models of all motor vehicles, in cluding trucks, sold, 
offered for sale, or previously registered in this state. The state
ment prepared by lhc l:ltate automobile department shall then be 
furnished to the executive council, and from that statement the 
executive council finally fLxes the value and weight of all motor 
vehicles, except trucks, upon which the license fee is based. Sec
tions 15 and Hi. The statute itself fixes t he license fee on trucks. 
Section 10. 

It will therefore be obsened that the act in question draws a 
clear distinction· between trucks and ordinnry motor vehicles, and 
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the license fee which each shall pay and the means of ascrrtain
ing that fee. 

T here is no provision in the law to cover n ease where an ordin
ary touring car has been eonvert<'d into a so-called trurk that will 
change the method of arriving at the license fee to be collected. 
The n earest proyision of that kind that can be found is the foli0W
ing provision i.n section 10. 

"All motor trucks, trailers. and motor vehit•les usetl for 
other than the conveyance of passcnget·s, shall have uttiH'_hcrl 
thereto a conspicuous metal plate, ~ivin~Z the at'tuat wrtl!ht 
of the vehicle equipped m1d weight of loading eapneity as 
speci£ed by the matmfacturer or maker, ~lnd no li<·ense shall 
be issued until the veh iele is so equipped.'' 

From the provision above quot.ed, it ";11 he sren that when Ill\ 

ordinary motor vehicle is used for other than the c·onveymwc of 
passengers, the ac:tuul weight of thr vehicle aml the lmHli nl! t·apuc
ity must be specified by fire manufaclw·cr. ln that t•vrnl, sueh 
motor vehicles would take the rat e prnviclNl hr st'<·tion 10 for 

motor trnrks. 

Therefore, unless a touring Mr is licc•nsetl as n tnurin~ c:ar, 
renoardless of the fuct that it is afterwai'Cls eom·ertt•d into n so-eull<'d 

~ . 
truck, then it would he impossihle to eorrrl'tly fix the hasts upon 
which it. can be lil'ensed. That ('ondnsion must h<' t.n t·t·cl't for the 
two followin!! r easous: 

( 1.) The weight and loaning capacity woulcl not he spE>cified 
thereon by the manufacturet·, as p rescribed in sect ion 10. 

(2.) It would he impossible to include it in thf' list fnrni~heLl 
bv the manufal'turet· to tlte stair autntnohile tlPparlnt<'lll as t'l'qlltl'l'd 
j;l Section J:l, and in tJte Jist, fnl'llishe(] h,V tltc• stntC UlliOillO!Ji)P 
department to t.ltc rxeeutive c·omteil, as pmvidetl for iu scl'l iun l!l. 

I am therefore of the opi11inn that wlwn a pnssr11ger JUotor 
veltic·le is co11vcrtcd into a so-ealled tnl!'k or tl cl ivery Vl'hidc that. 
it should still he liccllsC'll as a )tUsSCIIJ!Cr <·ut·. 

\V. It. C. KE:-IDIIICt<, Jissisfanf ; ttl. orury llt' llt'I"Cil. 

ADIIcii Ni fiiTEIUNG ()I<' OATil 'f() t\PP'L ICANT I~OH I. IC'I•:!'i SI<: 

Counly treasurer or his deputy autborlzecl lo aclminlslcr oath to :1!11111· 

caul for rcgistrallon of motor vehicles, 
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December 4, 1919. 
Ilort. \V. C. H.unsay, S('c·rC'Iary of State, 

DNu· Sir: 

I have your letter of the 20111 ult. in which you ask as to whether 
or not county treasurers or their deputies are authorized to aclmin
istcr oaths in connection with the application for registration of 
motor vel1i cles. 

Settion 3!)3 of the code, !'.O far as material to the question at 
issue, provid<'s: 

"• • • All persons • • • appointed by authol'ity of law, 
who ltave any clutr to pcr·form by virtue of their office of 
appointtncllt requirinl! tl1e administration of oath, are author-
ized to administer oaths and tak(' affirmations .• •• , . 

Pursuant 1o the for·egoing statutory pr·ovision, wlH'never it is 
llel!('ssa ry to a<lmiui!-iter an oath in un~· mat.t('l' I'OllliCdcd with the 
business of 1111 offit'e to whic·h a prrson has bee n appoi nted hy 
authority of law, tlwn s111·h pc•rson has lit €' powN· t o adminish.•r• 
surh oaths. \Vhilc lllP statnte expl'('::sly confers the power to 
administ<'r OHt.h upon those appointrcl to a partit•ular· offir·e, yet 
it would be ahsu1·cl to hold that the same power could not be 
CX<'rc·is('(l by one "<'lected" io lh t• same offire. 

'l'IH' I'Cfor<', if it is necessary t.n administer an l'llfh in t·onnec•tion 
with some matter lwing transaC'f!'cl I hrrnrg-h the offic·r of tlu• c·onnty 
treasurer, theu the l'otrnt.v fr!'as11r<•1· or· his d t•puty 111ay lrg-ally 
administer the oath . 

'l'he moto1· Yelriele law enadwl hy the :38th GcnP1'al Assembly 
r·equir·cs that wrifiecl applic·ation for r e:.rist ratin11 11111st h<' fii<'Ll 
in the o!llt·c of the c·ounty tr·c•asu r·c•r. St•c·tiou 4 of said t·haplec· p1'0-
\"id<'s: 

"Every owner· of mottll' n•hidc whit·h shall he opt•t•aft'cl or· 
d•·i\'(m upon the puulie hi~ln\"ays shall, exc·cpt as hrre in othl'l'
wise ('X p1·essly provided, )rave fiiNl in the of1kr of the l'ountv 
trc~surcr of the county in whieh he resid<'.'~, a vcrifird appll
eatJOn for registration or rc~istrati on on a blank to he fur
~lishe<l h! the departmr.nt. for that purpose, <·ontainin~ sneh 
111fonnnt10n as th<' d<~partmrnt may rrqui••c for the cffkicnt 
admiiristr·ation of this act." 

'l'lrcn•forc, we at·e of tlrc opinion that a I'OHIIl.V trc•asuc·e •· or his 
1l<•p uly Jut~ autl11Jri1y t o adminisl cr an ,,aflr to an Hpplitant. fm· 
rc~i:-1xatiun of a motor n•hil'le. 

\V. R C. J<E:-.In!~ICK, .·bsisfttlll JltfOI"'II('!J 01'/lCntl. 
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COST OF MAILING CERTII<'ICATES AND NUMBER PLATES 

County treasurer has no authority to charge ten cents to cover postage 
in mailing out certificates of registration and number plates. · 

March 9, 1920. 
Mr. H. K. Lockwood, County Attorney, 

Cedar Rapids, Iowa. 

Dear Sir: 

Your letter of the 5th inst. addressed to Attorney 
M. HaYner has been referred to me for attention. 

You ask: 

General H. 

~ill you kindly give me an opmton on the followin~ prop
ositlOn. Has the county treasure1· any authority to demand 
t~n cents postage of applicants for the regi!>trat.ion of motor 
vehicles, who have mailed thei r application und remittanre to 
the county tr·easuret· aud have not appcured pcr·sonally at t.he 
office. 

'l' J1e law gowmin~ yoUJ' question will be found ill secli<~n 5, 
chnpler 275, acts of the 38th General Assembly, which provides 
as follows: · 

"Upon rl'ct>ipt of the npplic·ntion and lic·ense f<'e for a motot· 
vehicle, as provirlNl in this net, tlw eouuty tr·rliSIIl'CI' shall 
fil e such nppliPat ion in hi~; offic·e and r<•g-istt•J• sul'h motor 
vchide with the nnnw, post oflil'r mldr('ss atl!l husinrss address 
of the owner, togelhP1' wit.h the fads staiNl in surh applit•ation, 
in a hook OJ' i11dcx to he kept fot· the JHII'Jlosr, nuder· the dis
tinctive 11t1111lwr nssigurd to snclr motor vchi<·le hy th<• county 
t•·easnrrr·, whieh hook Ol' in<lr.x shall he open t.o puhlit: insp<'c
t ion tlnr·iu~ reusnnabl1' Lusin<'ss hours. nud Ic c shall ~ive to 
t.h<• owut>J' a rcct>ipt fM the fC'c' paid, lllttl shall forthwith 
assign to snt:h motor Yt>hi~:lr a distiud i ve rtumiH'I', and, with
out c.rpcnsc to ihr: app/ir:rmt, shall iss11c awl rldiver, ut· for-
1Ntrcl l1y nwil or c:rp1·css to the owner. a rrrlifiratc of t·cai.s
trnlion a.tl(l container for .~am c in .<;urh form as the dr.part
w cnt may 1Jrcsct·i.be, a1td d·rtplicatc nnmllf'r ?>late.~ brar·ing . (\ 
n ·u.111,bet· cor1·csp'onding to the 1111mbcr assig11l'd to su.ch ·motor 
vehicle." 

'l'her·eforc, it is the opin ion of this deparlnu•nt that the cot111t.y 
treasurer of your county ltas no legal author·ity to demand tt•n 
~:cuts ft·om applicants for rrgist•·ation of their uutomohilcs to 
I'O\"el' postage in mailiug to s1u:h applicauts ct•rt ifh·ales of •·cgis

lration and number platE'S. 
W. R. C. KENDRICK, A11si~Jtant Attorney Ucncral. 
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A II I'll ,,, tlt·llllllllt'fll mo1tJr ',.hfrh.· rt:J::I~lr-:HioTI~ s hall It<" pl3ced in thr 
h:uatlfl or l h•· ~h·•rlft' t•ou·h yfl~lr h) 11w ~·ount~· treasurer, and tbP sberur 

.-hull J•r'''-'"''~ '" C"ull••t't lht•m. 

.\win•\\ Ht•ll, .It·, C 'nlllll,\ .\ll"t'IW~, 

ll•·u i""'"'· lu . 

llo•ar ~ir: 

:\l;m·h !l. l !l:!O. 

Yuur h•lh•r uf Ill•· 7111 iu,f. ouf,fn-,.'-<'tl tu the~ altut'II~"Y !!CIIt.'J'HI, 

lm' ltt.•••tt , ... f,•n·t•t l I" Ill•• fur ••11••111 iuu . 

Y1o11 '"k: 
''( 'cfftt'l'l'llin:t tltt• a11111rt1uhilt• lnw. SN·1 iun lG. has the .slll•riff 

unll••·rit' 1fli, '''HI" 1•• lt•·ltl uud M·ll au autu111ubih•. the ownt'r 
of \\ lti··'· h: ..... ; ••• ;tppllt•tl for· lit•t .. ll:-.1• fnl' ~\JI·h n·hi,·h· ! nor-s 
tlli:-. ~···liuu J!u iuto ,•ll'••t•t 1'1:!1 Ul' ha.;; th,• ,..),,•riiT anthurit.Y to 
WHI'k thi:-. Yl':ll' as ('rfJ\'ich•t1 i11 tid:.. !'\~·tiun 7 '' 

So•o•tiooll IIi, o•l1111ott·o· :?;;,, a<'l~ of the :JSth C:t•llt•ral .\s.~~mi•IYo 

p l'H\' idt•o< Ill :-<llh ... t HIIII': 

· • T l1 u1 t ht• 1·waut ,. ( ,.,.a,,u···&·. iu lit•• lil'!'\t WPt'l\ in ~lt~y nf l'Ctch 

"''HI', .:hull i'H1h•' ttt'l 'l' pul•li"'III'.J i1 1 \'tWit t t f tl h• onh·ia) ll ('WS· 
•pHJ'I'I':o> i11 ld.._: t•t •ll ll l,\' , a Jist of lllo(ul' n•hi•·lt\~ C•\\'Ht•d wi t h ill hiN 
!•1 •11 111,1'. IIJ •Ioll wJoio·lo llio• lio'l'll"' f<•0 has 1101 lle!'ll pa i1J fill' t hat 
,1'1':1 1' .•• 

Said :o.•••·t io11 ful't lu•1· pn~v i .J,-.~: 

.. It •hu ll loo• I"'' olut ,. oof tlo(' 1'1011111\' t rrH•lll'('l' lu do•li l'rr hi 
I h1· >'lll• r itT ool' 1h1• o•(lllllt;·, lifll•,•n day< i'.·um I h• 1lah• oof pnhlio•a . 
ti •>ll 111' 1111' dt•liooopll'lll 111ool1•r li•l . u l'l'l'tifil'd Ji,l nl' 1111' 11\ootor 
•·rloit·lo·s 1011 whio·lo til (' f'N•s lll'o• olo•liuqu~11t, U< "hown loy thv 
r~··o nls u r his uflif•t• .. ' 

l'pu11 rl••·<·ipt 1ol' I hi< li>t hy I h(• •h~ritT. it is fnrlhrr Jli'OI'illo•d 
iu 1'u.tid M'l'liuu. that : 

"II ,Jo:oll Ill' till' d111.1' ,f 11,.. ,Jorrifl' oof th.• rnnnl .'' t<J furth 
llith lo''"l'"'l too tlol' t·•>ll~··tioon tof th~ uupuid f<'l'< all<! penaltirs 
u" ('(lt'tifit·,l lu hi' 1)\' f'IHIIIf\' t rt•n'-IW't•r ).,· t:tkiu!!' lln ....... ~ion 
nf thr mootnr ,.~hi1.'lr ,],·••·~ilortl i11 <ni1l. <·l'rtifi<'•l list mod 
JII'IH'I'!'<I In ntll'l'l'liSl• 111111 >I'll <:nnt' upo11 1t•11 ( 10) clays' notic·l' 
fur tho• ptii'Jl"-t' .. r •·oll~..riu~: ft·l'.<, Jll'll:tllil·~ a111l •·osts. Saicl 
1•ert ifie1l Ji,t •hull for all t>nrrwoSI'S he n suOkil'llt warrant 
tbercfur. " 

FoYom thl' prm·i,ionN oof N<'l'lioon Hi. 11huw 'l'"'ll'<l. the duti<'S .,[ 
the t reasurt'r n11d ><hcr ifl' llt'l' phtiuo with reference 111 the No1lcctio11 

Ol't:>; IOX,.; RE I .. \1'1:"><; 1'01 .\l"fiJ\Infll l ,t·:~ 

of dt•li lt•pwul Hlllntuol•il,· r .. ::i ,l t';ll i1111 f,.,.,, ;ttt•l Ill•• pl'u\ '''"" iu 
~"oaid ,-i••• ·tiuu 111111, 

....... \ pt•tl hi .. r tlw y,·;u· l!t:!l. a tu l HHIIII;tlh tll••l't•afl•·r, lht• 
·•··poll'lllh'lll .. lt.tll runli ... h In''"' I'H111't~ 1'•'•'1•l'tlt•r .. r , .,,,.~. '!!IIIII\' 
a fi,1 ,,f all hautor n•hi··(, ... iu ,.,i,l •·lHIIII ~ "II \\ lu··lt tlw r.·d~ 
lratiuu ft•t• lw ... 11111 •••·~·n t•u i•l'' 

lilt' ttutltill;.! \\halt'H'r tu ,(,. \\ilh tlw furl';!ultl!! •lul ip, ""llllrt•\1 
uf t hl• I rt•a ... u n·r uwl :o.lu•r iiT. 

Thf•l·,•f••rt•, it i' uul uuh llw tlll t \· uf ~unt· .. Ji,-.t·iJT tu prut''"''l 
:If hllt't' lh t•lfiJI'i'l tlt•h111plt' ll1 ;UIIfllHIIhilt• f••~i ... tJ':'\Iiun (t •t•, fnr t)lJ;i 

~·t·ur HI tt l ••:H·Ia 'llh"-t"(llt•lll _\ •·;u· afl.-r tl••• l1 ... t lua... lu•••JI )'h••·•·d IHt n 

hi'\ luuu)..: 1.y 11u· ••t~tUal ,. 11'•';1'111'••1'. 1•111 ;tl""~n lu• wuul•l t ••• ,),·rdu-l 
ill II is hni•·iul tlu1 j, • .., if It•• fait .. u1· u··~J, ... , ... to lotk .. 'll••h ;l~'t ion. 

\\',It f '. 1\t-~:O.:IIIW'~ ... 1-.,u . .:/lfnl .1/I(JI'&H ff (;,,r,.;t/ 

t\ l ' l 'OHTIWO I ~: :\'T Ill-' .\I'TCI~IOill Lt1 J.'l.'Sn 

Chavh~r~ ~75 :lllll 237. :H'I<~ or til<' T h i rly...,h:b th (J{Il\'ruf J\jj.,1i'1Uhl)' aru 
IJ&COill'4il'ltCilt Wllh, IUul, lh••rc•(rlrf', rriJ<':tl :-·~c t ion J!i7 1 nt3~ Of thr 1JUpple
IIH'IIIltl "U I1JIIf'm£•ut ut the cod<·. which :q•vurt iont.·d a part or t-urh h i nd 
to c lllcs :m d town.-. 

l\1 1·. ll. 1\. l.m·kwuurl , t'u11 111." .\ (lnnwy, 
('t•1l111' Hnpi<lx. loo\1'11. 

IJ1' III' Si r : 

At ll'i l :lti, 1!1:!0. 

Hco·cipl i< l~t'n·hy fll•kllnwl~cl!!l ' tl 1•f ,1'11111' flll'fll' nf lh~ l!lth ins!., 
f'lll·lo\<i iiJ.( 1•oopy oof u lt'lto•r wrilto•u In yn11 loy 0. :'\. Ell io•ll, o·ily 
nttm·ney, L'c1lnr llnpi1l:<, mul l'll<·h illl'o,h·iu;:: t],.. <·oon•tru..tiun flf 
t• h np~t· :l7r>, tl<'l< oof l hl' !llllh r:~~~~·ru l :\,;.,cmhl~·. p~rtai11illl( to the 
t'l't.:ist o·ation 1111<1 Ji,•cll,.ing uf autu111ohilcs :ond I he distriiHtlioll o[ 
I ht• fuuds ari•inl! therefrom. 

!11 reply will ;;n~· that th~ ••hapter referred to expre"-•ly rl'peals 
d111pt~r 2-ll of lillc 8 nf lhe supplctuenl In the c'Ode of J!ll3, 1111d 

· ~·tiu11 38 of the •·hnpler repl'als ull acts or pao·ts of acl~ illt'Oil· 
Ri•1.cnl with th<' choph•r or ~ontrary thcr<'to, nntl the <JUC.~IiOII 

pr('setttN! is whrthrr SC<"tion !571-m3:! of lhe ~upplemc11tul •upple-
ment is rep('aloo. · 

There is no douhl, T take it, that su much of said ll!'cliou llli 

t·onfliets with the c·hoptcr referred to is repealed. but sm·h parts 
therffif as nre uol in l'onflirt with the new act stil l remai n in force. 
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kec· t ion a;> of 1 lt1• (•ltapt rr JII'OVidc•s, in part, as fo Jl oll's : 

"~iu rt ~ ·- f'ont· (!l.t) p r r l'l'llt ot' a ll moneys paid into the 
stat1· t r·,•asH r·y pursuant to the provisions of this aet, except 
as olltPI'\I'iS!' prO\' i(]{>d hy )nw, and S('t•lion H!J het·eof, shall be 
apport imrrtl among the ::.C\'<'ral co unties in the same ratio 
that the area of earh rom1ty IH•at·s to the total area of tbe 
state, snit.l apportionment to be made by the treasurer of 
~;tate." 

lt should be observed that t.h<' apportionment, "cxrcpt as other
wise pmviclt·d hy law, " shall be M r.;t nt.<>d, and I am, tberefor·e, of 
the op iniou that this con templates t hat a p ortion of section 
JG71-III:l2 still remains in fo rce and <'fff'••t and that the c ity solicitor 
is right in t!laimin~ that chapte r· ~7!i, aet.s of the 38th Gen eral 
Ass,•111hly docs Hot repeal the 1wr·t o[ scet ion l 571-m32 of the 
snp plt'lll!' trtal :mppl<'mcnt, whidt apportions a part of the automo
bil<' fund to cities and towns; hn t. I am constmined to believe t hat 
1draptN ~:17, ac;ts of the 38th Ucn<'t·al Asst•mbly, i ~ in conflict with 
the part of 1hc sel'lion which we thi nk ehapter 275 docs uot repeal 
and that the two chapter~, eonstl·ued together, effectually elimin
ate or repeal the sect ion referred to. 

.]. \V. S.\:"1/Dt'RI< Y, As.~isla n t Atfotncy General. 

DISI\11\N:rr.F.n AliTO~fOBILES 

As to when a dismantled automobile Is not subject to license. 

Mr. S. D. Quarton, Count.y Attomey, 
Algona, Iowa. 

Deat· Sir: 

Your letter of the 14t1t inst. atld t'rsscc1 
has been referred to me for reply. 

You ask: 

J uly 23, 1920. 

to tl1e a ttorney general 

"If a car has 11ot been iu usc for a considerable length of 
time nnd ]ws been overha uled and placed in r unning order, 
is the OWlrer forced t o pay the penalty upon the same for each 
mo11th s ince the first of the year when maku1g application 
for licen se.'' 

This depar tment has heretofore ruled tha t unless the owner 
of an automobile complies with set·tion 9 of chapter 275, acts of 
the 38th General As.<>embly, it will be necessary for him to pay 
th e penalty accrued at the time he applies for a 1icense. 

W. R. C. KENDRICK, Assistant .Attor11cy General. 

1 
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LIGHTS REQUIRED ON AUTO~lOBILE 

It Is lawful to operate a motor vehicle with but a s ingle light when 
such light meets the statutory requirements as set forth tn the motor 
vehicle law. 

Mr. H. K. Lockwood, County Attorney, 
Cedar Rapids, Iowa. 

Dear Sir: 

July 29, Hl20. 

We have your letter of July 23, in which you request an opinion 
from t his department upou the following propos it ions: 

''In sect ion 25, chapter ~75 of the acts of t he 38th General 
Assembly, do you nndcrsl'and th at th er·e is no d uty to display 
two or more vehicles when 'such motor vehicles a ro proper·ly 
equipped with one light in tlw fonnll'll (•entE- r of snl' h motor· 
vehicle,' and if so, what is meant by the words 'properly 
CfJUipped'? If you should answet· the fi r·st question in the affirm· 
ative, would you state that any pet·son on any kind of a 
motor vehicle might, if t hey saw fit, take off t he two front 
lights and place one light in the forwar·tl renter of t he car and 
still comply with t.be law ? If it is within the law to equ ip a 
<'ar ·with one light in the forward renter docc; such rar require 
a r ed tajl l ight? " 

A motor vehicle may be said to be "propcr·ly cqniptwtl " \\"it h 
one headlight in the forwar·d center of such motor vehicle when 
it has : 

(1) A white or tinted l igh t, other t han t'Nl, on the for
ward part of such vehi<:lc, and so pla!·cd as to he s!'cn from 
the front and of s uffit>il'nt illuminati n::r pow(•r to he visible 
at a d i!'hlltce of five huml r·cd (!iOO) ft'<'t in the tliret•tion in 
which d isplayl•d, and to ren•nl any person, YC'hit·lc or· substan
tial objcet, SC\'Cnty-five (75) feet ahead of the la111 ps. 

(2) S uch vehicle may he sa id to be '' propel'ly equipped'' 
when it conta ins one lig-h t, as above pl'Ovidl'cl, on the forward 
part of said vehiele and a red light t.o tho r!'ar so rnnstructed 
and placed as to t hrow a white li~ht di t·ectly upon tir o rcgis
tion marker. 

(3) If such lighting device is over four ( 4) c·anclle power, 
nnd is eq uipp!'d with a refiectot· , its nse is unlawful ttnkss s1wh 
r·cflcdor is so dcsignNl or alTflngrcl that tlw dir·c,et l,v t'Pfl t•I·1Pd 
or tmditTused henm of stwh ligoht whrn mc•asrll·!'d sl'\'t•nt.v-fiw~ 
(75) feet or more ahead nf t.hc ligllt shall 1111t r isr above 
forty-two ( 42) inches from the lt'VPr surface 011 whi<·h t he 
vehicle stands under all conditions of load, 
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(4) Such motor vehicle cannot be said to be ''properly 
equippl'd" if it is crptippcd with an clectl'ic bulb or other 
l i::rhting- de,·jce of a greatE-r rapac ity than thirty-two (32) 
candle power, no matter how the same may be sl1aded, covered 
or obscured. 

( !'i) Such motor vch iele cannot be said to be "properly 
equipped" jf the one light in the forward part of the car is 
what is commonly called a "spot light." 

\Vc think that all of tbe iore~oing provisions and requisites are 
fonm.l in licl'tion 25 of chapter 275 of the acts of the 38th 
General As!"emhly, and that they fully answer the inquiry sub
mitted. We mi:,rht add fot• the purpose of making our position 

a little elearer, that a pnr-;on uul~' remove two lights on the for
warrl pm·t of a mofttl' \'Chil'lr and rc•place the same with one light 
)Wo,·idNl the ott c light nte<•b; th e nho,·c quali fica tions, but in any 
event such em· tnust. be equipped with a rrtl tail light. 

B. J. PowERS, Assistant .AtlonH' .IJ General. 

Sf'IIOOL mSTJUf'TS DO ~OT XEED Llf'F~XSES FOR :\lJTO~IOUILES 

Consolidated school districts do not have to take out license for cars 
or drivers. 

.Mt·. A. Ray .Maxwell, Cmmty Attorn<:'~', 
( 'orning, Iowa. 

Dear Sir : 

September 10, 1919. 

Your lt'ttrr of the 8th inst. addressrd to Attorney General 
11. M:. Bavn t'r has been rcfl'rrcd to me for l't'ply. 

You stutt': 

''Is it llt'l'essat·y for the c·onsolidaterl Sl'honl tlistrids to pa~' 
automobilr n•gistration ft'es on the trurks nsecl solrly for th~ 
transportation of school d islrid to the con sol itlutr d !-whool 1 

"ls it IICl'essarv for the drivers of such truc·ks to take out 
the license now· rrquirf'cl h.v the ~overmnent for persons 
<•n gagru in using automohi lrs for ltit·r, the drin'rs of such 
trucks bein~ paid enti t·ely by the consolidated districts and 
not by the passengt'rs." 

lu answt'l' to vour fit·st quC'st ion bcrr to a(hise that the law 
does not expres.<;iy exempt eonsolid~ted ... school dist r ids from the 
payment of the license fee on automobiles ownrd ltv the distrid. 
It hus been the rule, ho\\·ever, of the automobile ilepartment to 
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gt·ant exem ption to sthool districts on tlw hroacl gt'olllltl that the 
propt'rty of suc:h cot·pol·ations is not. ~uhjeet. to taxation. 

In answet· to ynur sN·ond qw•stion, beg to nch•ise thnt there is 
no provision in thr lnw in rffl'tt at t.he present time requit·tng the 
<lt· ivers of automobile trueks to take out a r-;tutc liccnsl'. 'l'hc luw 
<•nadrd by the 38th Gelleral Assembly requiring ehauffcut·s to 
sec\u'e liN•nses does t1ot take rfTet't until Deeembc t· 1, 1919. 

'\V. R. C. KENllHICK, Assistant Allorncy General .. 

WHEN TRUCK DRI\'ER NOT :\ CHAUPFF.VIt 

Truck drivers . ~:ngaged in tbe moYing of dirt for a contractor are not 
chautreurs. 

August ~4, l!J::!O. 

H on . H.. M. Willi:uns,. 
Superintendent Automobile Department. 

D ea1· Si r: 

You have snlnnitted to this department for an opinion the fol
lowing oral question: 

''Arc the dl'ivrrs of the tl'tltks e tt ga~cd in moving the dirt 
from the Fifth street cut in the <:ity of D es l\luines to be 
dassed as chauffcms unller the provision,; of chapter 275, 
acts of the 38th General Assembly ?'' 

In defining the tet·m "chanffcnr," section 2 of the aet declares: 

" 'Chauffeur' shall mean any person who operates an 
automobile in the transportation of persons or freight and 
who reeeh·es any compensation for such service in wages, 
commission or otherwise, paid directly or indirectly, or who as 
owner or employe operates an automobile carryin~ pass:u.g~rs 
or freight for hire; provided, however, that tins dctinttton 
::.hall not include manufaeturers' agents, proprietors of garages 
and dealers salesmen mechanics, or demonstrators or auto
mobiles in the ordiua;y eonrsc of their buliiness;" 

An additional exception to the term "chauffem·" has bceu pre
scribe(} in Senate File No. 543 by the 3Rth Genernl ASi-iemhly, 

wherein it is provided: 

" The word or term 'dtauffrur' as dcfiue1l by the laws of 
this state shall not apply to employes cngng-t'<l in opc• t·a ti t~ g 
motor tntrks or persons, firms or corpot·a1 ions l'ngugcd m 
mercantile and a~ricultural enterprises. '' 
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l ' uless 1 he~ <lri\'rrs of said trac·ltws a r<? rn~a~ru in the h ·um-. 
portal ion of fr«:'ight, and t·ec<' i\'e a c•ompe1tsation for stu·h servi~es 

thPn sni<l dt·ivPrs cl n 110t c·ome within the meaning of the tt>l'll; 
" c:hanff'cur." 

The term '' fr ('ight ·' has hern lPgally d efin ed as follows: 

'' 'Frei~;ht' is a compensation for the can·iage of goods.'' 
Wa t.~on v. Duykinck (N. Y. ) 3 J ohns. 335. 

" Th e ,~·ord, in its original a nd elementary s i,.,nifi('at ion 
means the h ire which is carn<>d by t ranspor tation or"' goods. 11 

' 

Polanrl v. Sparlon (U. S.) 19 Fed. Cas. 912. 
'"l'hc wortl ' freig ht' hn.« sC' veral meanings iu common pm·

~nncr. It may rrfer to goocls c·arried by a c•ommon carrier, or 
Jt may rC'fcr to the t•hargc for the c•anying of sneh goorls. 11 

I nm i11formrcl t hat the mov ing of th e dirt from the Fifth st. t·eet 

c:ut is pnt'SIIHnt to n eontrac:t bet.wern t he ui1.y of D es Moines nncl 

~tn itHl ivicl unl c• o111rnctor, hy the t erms of which the dit't is taken 
fmm snicl c·n t ancl clumped npon c ity gromHls in anoth et· put·t of 

the city. Also, that the dirt remond is t he property o f the c ity, 

an d thc c•on t rac·lot· is paid a spr.c ifi~ sum of lll') ncy per yar<l for 

ex<·a\'aliug unci l1auling the clit·t. 

rr I am ('Ol'l'(•(•tly informed, thrn, it must be a ppat·cnt that t he 

characl et· of wot·k pct·fonned by the c.lrivers of said tr ucks doc.<> 
n ot come within the meaning of the tt'rm "freight'' as de fined by 

the c·ollt' ls; nor do I belieYc that the legislature e\·rr intcuclcd to 

<' lus.-,ify d ri vC' rs of motnr Yehi,·IPs en~ag"'d in the (Wrfonnunce of 

!!Uch d uties as chauffeurs. 

I um thcr rfore of t he opi11iou that your qut'stion should be 
answrred in the negati ,·e. 

'V. R. C. JC r.:-.~nmcK, Assistant Atlornry Or11erul. 

IASt ' ANCE OF OKAtrFFF:llt'S U CE!\'SE TO t\flNORR 

A chaurrcur's license cannot he Issued to a person under 18 yenrR or 
age, and not to a male uctween 18 ancl 21 years without the parent or 
guardian j oining In the application. 

l<'ob mat·y 20, 1020. 
Hon. H. M. Williams, 

S upc t·intenuellt of Automobile Department. 

D ear S ir: 

Yom · lettet· of inquiry bearing date F ebruary 18, 1920, a 11<l 
addressed to Attorney General ll. M. Ranter, has been referred 
to. me fo t· rt'ply. 
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You ask for an npininu l'rnm th is di' (HlrlnH'nt upou the t wo 
full owing ((th•st inns: 

. ( 1) l'au llw mulnt· \'l'hic·lc clt•pnrlnH'nl i"-"ll<' n ,.JtaufTcur's 
l t ~:l'liSt' In a IH.'n:<m undrr the age of ri~hlrt•n y<'nt-s if the 
parent or guardia n join w ith the minor thcrron T 

(2) Uudcr what cond itions ean the department issue a 
chauffeur's license to a p<'J'l;On b.etwcl•n the age of eighteen 
and twent.}f·one years Y 

In answer to your fh1>t quest ion, section 11, el111pter 275, acts 
of the 38th GcneMll As.c;;rmhly, clN•hu·rs: 

·:suc·h l if·cnsc s hnll not he isi-OHf'd 11ntil the d l'pnrtmen t is 
saltsfiell that the upplit·aut i~ 11\'t• t· Pi~h t<•cn years of ll~c. • • • 
No c·hanffmu·'s li t·PIIst• ot· J.ntl~t' sltnll br il'lsut>ll to tuty appl icant 
under t he age of rig-htN•n Y''nt·s. · · ' 

In answet· tn yont· scc•mul cptrstion, it is th i! opinion of this 

tlepat·tment that no male tWrson lwtwl'l'll the a~c of eig h teen yeaN~ 
and twt>nty-oue yrars may be la wfully issued n chauffeur's license 

without the pa t·Pnt or g uardian of such a p p lic•twt j oins in the 

application thereof. 

Sec tion 11, chapter ~75, ll!'ls of thl' 38th Grnernl As.">Cmbly, 
pt·oyides that : 

"The appli<·ation to 1 he department to operate a motor 
vehiclr., as chnutfcu r , shall not he grnntrd by the departmeut 
nnlrliS a parent ot· pan•uts ha,·in~ custody of such appl icant 
or the ~uanl ian of such upplil'llllt shall htwc joined in said 
application by s i:.!llinl-{ the sante." 

W . R. C'. Kt-:~llRICK , Ass~~ta1tl 1ltlornry General. 
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OFFICE OF C'Ot":~T\" Hl'PIUUXTJ<~NDENT 

The county :-~uperlntendent must maintai n his office at the county seat. 

Mar·ch 28, 1919. 
li on. A. 1\'1. f>l•yo<', 

Stqwri tl teudeut of Pu hl ic l nstnl(•tion. 

Dear Rir: 

Yo\11" 'l eUe1· of the ~ht. inst. acidressed to Attorney General 
lla\'ner has lw<'n r·efl•n·eu to me for reply. 

Yon state that the conu ty super·iutendent of Pocahontas county 
dcsir·es to remove her· office to Fonda in said county, but will 
l·onduet all l'Xaminat ions and hold all trials at the county seat. 

You then ask whether ot· rrot she can l<'gally do so, provided she 
maintains what yon ter·m "a par·t of her· office" at the county seat; 
and whether or not the hoard of supenisor·s would be authorized 
in paying the expenses of her office at Fonda. 

Your· question is governed by section 4G8 of the code, which 
reads us follows : 

''The board of supervisors shall furnish the clerk of the 
distriet court, she1·ifl', r econler, t reasru·er·, auditOI', cowtty 
attoruey and county superi ntendent with offi <:es at the county 
scat, to~ether with fuel, li~ht, blanks, books and stationer·y 
necessary and proper to cnaohle them to discharg-e the duties 
of their rcspecth·e offices; but in no case shall any of such 
offiet>rs, except the eounty attomey, be pel'lnitt.ed to occupy 
an office also oecupil'd by a practi c.iug attomey. Nothing 
he1·ein shall be construed to im·ludc the law books or library 
of the county attorney." 

Your questions should, t het·efore, be answer·ed in the negative. 
W. R. C. KENDRICK, A..~S'I:stant Atior-ncy General. 

J.; I,E<.."fiOX IN COXSOLIDATED l~DEPENDENT SCHOOL DISTRIC'l' 

Where an election has been carried to form a consolidated independent 
school district and Is followed by an election ot directors who tall to 
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quallfy a vacancy exists In the corporation which should be filled by an 
election called by the county superintendent. 

Hon. A. M. Deyoe, 
January ~3, 1919. 

Superintendent of Public Instruction. 
Dear Sir: 

From your letter to tbis dt>partmetlt bearing date Dcwembcr 11. 
1918, it appears that the consolidated district of Saude, Chick
asaw eow1ty, was organized under section 27!J.J-a of the 1!115 
supplement to the code of Iowa and legalized by chapter 35 of 
the 37th General As.<sembly of Iowa; and that a l•oard ol' dirrctors 
was elected, but fa iled to qualify. Conerrning- this sitnntion, you 
ask for an opinion upon the followin~ propositions: 

(1) Inasmuch as thes<' offit·l'l'~ failed to qnulify within ten 
days, is there an existing vacan<·y 1 

(2) Is it the duty of the comrty superintelllknt to call 
another election, electing other offieers ~ 

(3) Is this a corporation without officers, or arc thP boards 
of the school townships, in whieh territor·y wa!l taken to 
organize the Saude district, in contr·ol of this territory 1 

Section 2 of the aforesaid chapter 35 of the 37th General Assem
by of Iowa provides as follows: 

"That the time provided for the organization of snid con
solidated independent school district by thP. St'll•<:tion of its 
directors a11d officet·s is hereby extended to January 1, 1!:)18." 

It appears that a board of directors for this cousolidatccl inde
pendent district was elected in July, UJ17. 

'Vith refet·ence to the election of a board of directors for a 
consolidated independent school distritt, s(•ction 27!H-n rnntains 
the following }H'O\'ision: 

"If a majority of the votes so t'ast in <'fi(•h lcl'l'itory shnll 
be in favor of such indt>pcndeut oq~nni;mt ion, t.hc nrj.!Uili?.n
tinn of the pt•oposed consolidated imlepeudcnt ::whool 
eorporation shall he completed by the <'lecti on of u lJOanl of 
directors for said sl·hool t·orporation. ns pr·o,·ill(•d in s1•c•tion 
twenty-sen•n hmrrln•d nin<· 1 ~'· 11Yr of the coll•·. ' ' 

Section 279;) of I he t·ode is as follows: 

"U the [H'oposition to cstahlish au indl'pt•mll'nl clistrit:l 
car ries, then the same board shall give the mmal nutit·e fc11· 
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a m rcti ng to rhoose a boar·(l of directors!- .Two directors shall 
he ·c·hos('ll to sen'(' ll ll li( th e ll f"Xt allllllal meetlng, two until 
t~lC sc(•oJJd, an d one u n ti l the third annual meeting thereafter. 
'I he board shall orgauize by the election of officers in the 
u s ual mann er. '' 

Section 2771 of the 1913 supplement of the code is as follows: 

'>"- majority of ~he board of directors of any school corpo
rntr on shall coustJtute a quorum for the transaction of 
business, but a less number· may adjoum from time to time 
Vaemwir:-; oc<:urriug umon~r the officers or memhers shall b~ 
ti~lcd by the hoard by l>allot. and t he p et·son receiving the 
btghrst Humbc1· of Yolcs shall be dcrlarcd rlectC'cl and Hhall 
qualify as if m·iginally clcc·t rd or· appointed . WJw.'r ti re board 
r rdw·ed below a quormn, hy r<•si:mation or otherwise, the 
sr('retary of the hoard, o1· if t here he 110 secr rtary, the c·otmty 
superintrndent shall ('all a spe(·ial election to fill the varancies 

• • • • . • 1 

g'IVJilg' notrec 111 t he same mann er as for t he annual meeting 
on the secoml 1\·[onday in 1\ofat·eh . ' ' 

I am of the opinion that on account of the failure of the board 
of di rectors to qualif.r, a Yacmwy exists in this corporation which 
shoulu be filled by an election called by t he l5Uperintendent of 
Chickasaw county. 

C. '\V. PIEHSOJ., .J.ssist.r111 t .J.t forney General. 

EFi"E('T OF l~t.:lll.ICt\1'10X ('J,Al'SE I~ A'S At'T 

An net or the legislature with n publicntlon clause att:tched becomes 
effective on the day following the tlate or Its la:;t publication. So where 
an act g ranting funtls for n ld to consolldutt.Jd school purposes has been 
duly publis hed the fii!Hl s thus p rovi(led for are immediately avalluble on 
the day foll ow ing the last puhlic:ltion. 

June ~o. 1919. 
Bon. A. l\L Deyoe, 

Sup erintende nt. of Public 1 nstntt'tion. 

Dear Sir: 

We have yonr letter· of June Hith in wh i<:h you state: 

' ' El!Closrcl find a t·opy of house filo No. 3-12, nets of the 
38th Ocncral As..,;<>mhl~·. \Vc wi:; lr to ask as to whrthcr Ol' 

uot., in yom· opin ion . thP puhlit·at.iPn l·lanse in this ad. makes 
the full OlJ(' uun<lred aml lift,\' t lww;and dollm·s ($1 r)o,ooo.OO) 
avuiluulc Jhis year.'' 

House file No. 342 to which you refer provifles as f~llows: 
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"Section 1. That section twcnty-se,·en hundred ninety
four-g (2794-g), supplem ental supplement tc t he code, 1915. 
be and the same is hereby amended by inserting after t he 
words 'one hundt·ed' in l ine seven (7) the word 'fifty.' 

"Section 2. This act being- deemed of immediate importance 
shall take effect and be in full force from and after the t ime 
of its passage and publication in the Des Moines Register, 
and in the D es Moines Capital, new~papers published in Des 
~foines, I owa. " 

The foregoin~r act was published in the Des MoitH•s Capital on 
April 25th and in the Des 1\loines Register on April 28, 1919, 
arHl under the rule atmotmcrd in the case of 

An10ld v . J(ossufh County, 151 Iowa 155, 

th e law h<>ecnnc cff<'l.'l ivc on the (l ay following the dal(' of the 
last publieation. That is, thl' law brcame cfft•etiv<• on the 2!'Jth 
day of April, Hll !). That the (('~islatm·c has author·ity to provide 
t hat a law shall becon1e effec·ti ve npon publit~ation is in acc:ordance 
with the provisions of section 2G of m·ticle Ill of the constitution 
of I ow a a11d with the provisions of sel'tion 36 or the supplement 
of 1913. 

\Vhen a l aw b('romes etTet· liY«' by publication it has the same 
fot·ce and effect as if it l'On ta ill('(l no :-nu·h <~hlll!-.(' and went into 
ope ratiou in the u~ual numncr on ,July -lth following its (' IUH:tment. 

·we are thercfore of t he opin ion that the net made available the 
full s11m of $1 !10,000.00 for statr nid to con);ulitlatecl s<:lrools on the 
day following the last publication. 

B. ,J. Puwt:R~ . Assis la11 l Aflurllr !J General. 

OI~D CE!\IET.E:HY C ANNOT UE CO:-i UBl\INED 1\1;; RC'HOOJ, 

HOUHE SITE 

A cemetery cannot be acquired us a ~:~chool site hy any 11atutory pro· 
vision. There Is no provision authorizing the removal of u grave for 
any purpose in this !!tate. The only manner In which Ruch cemetery 
can be removed Is by obtaining consent or the next of kin of thoHe burled 

in such cemetery. 
Septornhcr 10, l!)l!J. 

ITon . P. E. McClenahan, 
S upcrintencle11t of Publ ic• lnstntclion. 

D t•ar· Si r·: 
\Vc have you r· h•ttet· in which yu u slat.c : 

34 

" We would like to have opiniou fru m your ut1icc on the 
followi11g quctition: 
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' 'May a <"emetery wh i<"h is 110 longer ust'd as a burying 
ground he nJC:ated a nd the g raves removed to some other cem
ete ry for the purpose of using the old cemetery as a school 
site 1" 

In answering your inquiry, pet·mit us to state that there is a 
well-cstabli~;ht'd rule of law to the effect that except in cases of 
necessity or for· laudable purposes, the policy of the law is that 
t he sam·t ity of the grave shall be maintained and that a bod y once 
suitab ly buried shall rt'llHtin undisturbe~. 

It should he furtiH'l' stated that there is a well-established rule 
that in the ahsen t·e of leg- islative authority there can be no r emoval 
of a cemcter·y ext·ept in nnus mll cases or where the next of k in g ive 
consent to the removal of the remains of their relatives btll·ied 
in sudt cPnwtery. 

l am uot aware of any provision of the statut es of Iowa author
izing the r emoval of a c·em(•te r·y fot· any purpose wha t soever . 

It is tltel'(•for·c appat·e11t that the only method whereby a ceme
h'ry may he removed is hy obtain ing consent. from t he n ext of kin 
of those btlt·ied in stH·h btu·yin~ l! l'OUJH'L This seems to be t he 
only method of procedure in thi:-; state in view of the absence of 
legislative author·ity autborizutg the removal of g t·aves in ceme

teries which have lon g- been abaudoned as places for the bul'ial of 
the dead. 

D. J . Powms, Assi~tant Atlm'?U'Y General. 

SCHOOL F.l,ECTI ON :\t;THORIZrNG I SSlTE OF RO~DS 

The petitions to the board of directors as k ing that an election be called 
ror the purpose or voting on the question of issuing bond to build school 
bouse n eed not flta le the amount or fu nds necessary for t he pu rpose. 

!Jon . P. E. McC lt>naha n, 
S ttJlel'intcndcnt of Pulllit· Instnwtion . 

Dear Sir: 

Your requc:-;t for the opinion of t h is dc•pa r·t.rucut on the follow
ing que.-;tion has been refened to me fo r· attentiott. 

You state: 

"Sel'tion ~8:!0-d l of the st·hool laws, as atnt'ndetl by chapt e r 
314 of I he 88th Gelll'ml Assenrhly , provides that 'any sehool 
corpora tion s hall be a llowed to bE'<:lnne iud~btcd • • • to an 
amount not to. exceed ill the aggregate, inc.lucling all other 
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iudebtednes:o, five pet· cent um of the uet uul n tlue of the 
ta.:'ial.Jlc property wit bin sueh school t·ot·put·atiun. ·' 

''Section 2~:.!0-d2 p rovides 'that before such imlehtl'dness 
can be <:ontractt•tl in exees.<> of one and one-qum·t<'l' JH'r l' t'n tum 
of the nctual value of the hL-.ablc property alicertain(' tl us 
JH'Ov idcd in this act, a petition signed by a number eiJUUl to 
twenty-fi ve per cent of t hose voti11g at t.he lu!->t school election 
shall be fi led with the pt·esitlent of the board of dit·cctors, 
asking that an election shall he called, stat iug the pU!·posc for 
which the money is to be used, a11d that t he ncccs.'iary sehool
houses caw10t he built and fur n ished, o t· that sullicicnt lund 
canuot be pur·ehased to add to a s ite alre<Hly own ed, within 
the limjt of one and one-quarter per· t·entum of the valuat ion.' 

' ' If a petition should be fi led with the pn•s id(•nl. asking that 
a special election be called 'at which election the question of 
allO\dng said :-~chool eor·poration t.o bel'ome imlt>bted for the 
plll·pose of building a nd ful'llishi11:; a s•·hoolhonsc to an 
amount not to exceed in the aggregate, inl'lndi11~ all othet· 
indebted ness, fin per eentnm of the adual value of the 
ta..,able propc1·ty within such school (•urpm·ation,' does ~t 
meet the r eq uircments of section 28!:!0-d3 a hove quot<'d, or _IS 
i t necessary to state in the petition the specific amount m 
clollat·s and cents fo r whic h the petitioners arc asking t hat 
t he district be bonded 1'' 

The question presented, as I understand it, is simply this: 
Does t he la w requit·e t hat the petition filed with the pt·esident of 
t he board of directors should state or set. out the a mount fo t· which 
bonds should be issued, or in other WOJ'(ls, should t he petition fi..x 
the amount of indcbtc:>dness that may or shall be incurred 1 

I do not t hink t he lan gua{re used is susceptible of such construc
tion . It is not for the petitionrrs to say what snm is n t'cessary. 
T heir p rovince is to petition the hoard of dit·cctors nskin~ that 
an election be called , stating the purpose for wlli•·h the tn(lltcy is 
to he used-not the amount. thereof-and that the nceessat·y school
lrouse cannot be .built and fu misllccl within the lim it: of one and 
one-quarter per centum of the taxable vnlne of the propt>rt·y within 
the school corporation . It is ti' IIC that the si~nin!! of tire pc•ti t ion 
hy the requisite per cent of the voters o[ the l:ist r·i1·t. ~~~~~ t~te 
filin"' thereof with tht' president of the lJoarcl of dli'CI't.,Jrs ts Jnl'ls
dictional. It is in fact imlispt'llsiblc, fen· it form,.; the hnsis for th e 
subsequent actions by the hoard of dircctot·s whnsc duty it becomes 
to not only call the election, but to determin e the a mount ncccs-
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sary lo <wromplish the pm·pose stalrd in the prtition nnd suhmi~ 
tlw J-;ame to t.he q ualified votf't's of t h" clistTiet for their appr·oval. 
All of whic·h i):; c·INtrl.r aucl distitwtly pointed uut by sec·t.iou 
:!820-!1:1 wll ic:h JH'ovidcs as follows: 

'"l'he presiclen t of the board of directors, on receipt of 
~uch petition shall, within ten days, call a meeting of the 
board who shall call sueh election, fixing the time and place 
thereof, which may he at the time and place of holding the 
t·c~ular i'ichool elcctiou. Four weeJ{s' notice of such election 
shall be given hy publication once each week, in some n ews
paper puhlis}l(:>d in tl1e l'iaid town or city, or if none is p ub
lished thrrc:in, in the next nrnt·est town ot· city in the county. 
At sw·h rlcf'tion the hallnt i'iha ll he~ prcpnrrd ancl used in sub
slau tially the following . fo1·m: 

"Shall tht~ (nami11g t.he in<lerwndeut d istr·ict, 
Y t'S issue bonds in thr sum of ........ . ..... . ..... . 

· · · · · · · · ·. · . . . . . . . . . . . . . . . . . . . . . . . . . . Dolla rs 
No ($ ....... ... .. ) fnt· the pu •·pos·~ of constructiug 

o•· c•q 11 i ppin~ sehoolhoHst's '!" 

Yow· q uest.ion is, t herPforC', a nswr l'Nl i 11 f he n~~ati vr.. 
.. J. w. s,\NillTSKY, As.qi,<;fl111t Aflm·nf'y General. 

('O~TS I NCII>ENT TO S C H OOL E J,ECTION 

The expense Incident to publishing notice of consolidated school e lection 
paid by the county out or the general runt! .. 

Mard1 31, 1920. 
lion. P. E. MdJ lenahnn, 

Superintendent of Publ ic I nstruction. 

Dear· S ir : 

I have yoU!' letter of the 13th inst. in which you state: 

"Under section 27!Jti-a as amended by chapter 148, acts of 
the 28th General Assembly, whenever a petition is filed with 
the county superintendent signed by one-third of the qual
tied voters residin~ within cet·tain tcrritorv of not less than 
sixteen sections described w ithin the petiti~n, it is nccessa r·y 
that the county superintendent shall publish a notice of the 
time when objections to the establishment of the consolidated 
uistJ·ict shall be lleanl. It is also rcq uit•ed by this section 
that the county superintendent shall publish a notirc of elec-

. tion to establ ish a eonsolidatt··d district if the petition is 
approved, and if the election canies shall publ~o;h a notice for 
the election of a board of d irectors." 
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Yon thf'n aRk: 

''May nny of this C'X pense fen· puhlit•ution of noti<•es be 
c harged to the l'OUH!y superiutl•llcl<'nl's expenses as defi ned 
under section 2734-b, as amended hy ehaptC'r 30::1, lll'ts of the 
3Rth General As.c;embly, w·hieh provides t.hnt the total nmount 
so paid for any one year for snch purposes shnll not exceed the 
sum of four hundred dollars''' 

It is the opinion of this department that the expense refeu ed 
to in you r letter should be paid out o£ the ~eneral fund!'! of the 
county and no part of said expense should be char~cd to the fou r 
hunched dollar allowance referrC'd to in seetion 2734:-b, as amended 
by chapt<'l' 30:~. act.c; of the 38th O<>nct·al Assembly. 

w. n. c. KF:NDRICK, Asilistnnt All01'1U'Y Gcncra.l. 

P U U C IIA AJ<l OF T HUCK JlY DI HECT O RS 

T he board or directors or an independent consolidated school d istrict 
may purchase a t ruck for tran spot·ting scholars to and f rom school , an d 
th e board may pay for the same from the gcneml fund. It the purch ase 
o l a truck exhausts the general funcl warrants may be s ti ll Issued on 
such fund anti marked "not paid for want or Cuncls." 

1\Ir. F . I I. D on l'arlos, l'cmnty Attorney, 
Pcl'l'y, Town. 

Dt'at· Sir: 

November 28, 1!)19. 

V.Te have your letter of November· 25th in which you aRk for 
the opin ion o£ th is department upon the followillg questious: 

''May a bonrd of a consol idated independent s<·hool district 
purchase a truc·k in sum of about $SOO.OO for· t r anspor ting 
children to and from school and thl' reby exhaust the school 
tt·easnry to such an extent that they will be short of fund~ 
hefore the school year is over 7 

"If question is answered in affi r mat ive, what proced iU-e 
will board take to t•eplenish the trcasu r·y so thut they can pay 
teachers and r unning expense of school? 

"If board cannot pur chase a truck out of general fund, 
in what manner may they proceed t.o ]Hu·chnse a truck, and 
fr·om what fund shall same be paid fu r Y 

"If board shall alr·cady colltl'llctecl for a tnJt·k to be p aid 
out of general fund, and they have no right to do so, what 
JWOCt'dure shall they take to r ectify the errors 1'' 
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lu Htl,\\f•rin~ pmr iuquiry, ,,,. ,Jt .... ir·t• lu fil· .. t c1irN·t ~·our nth•n

liun lo lh;ll purl uf ~"'(·lion :!i:fl ._., 'IIPI'I•·•u(•ut.ll .. upph•ment. a."' 

UIIWtult••l \\ lu.-h 'tat••<: 

''(1 'hull 111' 111•' dill\' uf tlw .. ~·hrH•I hnur,J of lUI\' t:fJil....Oii
tlll tCd ieulf'Jh'llfh.·ut M·l;cHJI c·ur)lflt'<ll im1 arul ~·huol · town~hip 
maiuwiuin~ a •·t·ul ra l :-.t·hu4-,1 tu JH'u,·i,lt• ... uituhlr I ran~pr;a·la· 
liou tr• :uul frorn M·liool. '' h c·r·,•\'t•i' u ··hilcl uf M·IIUul at-:t' li\'iu;,; 
withiu ~uitl <liNtl'it·t, uwl ouhdd·· till' li tnitl'i r1f nny t·ity, town 
ur· \'i l l u~t•, lmt tlw hoard hhall not. lw •·••qu i•·rcl tu t'IHISf' tht.: 
Vt1hlt·l•· t•f lf';niSJ)f•r·lu l iHII to ll'a\'t' lhf• puiJJi,. hig-hway to 
t'('t·••l\'t• u1· di~:t·luar;.:t• •x·•·upnlll!ot l ht•t•t•of. 'l'ht• hoUI'tl :-:hall from 
timr lu liuw, hy l't·~nl nlinu l't'l.!'llllll'ly atlot\INI , numht~l' uud 
1h•'(i~t1U1t' 11tc• I'Ulllt.* lb l1t ... ll'a\'t•h•tl h)" Ntt·h f'011\'('YUIICC in 
tt·att'IWII'Iillj! •·hiltln•n h• ~uul f 1·nu1 M'httul. • • • 

''1'h~ M·lux•l bo•anl of any •·on-.oli•lnt<11 iwl~t•rndrnt srhool 
t•urtw•rulif•n 'hall 1•m\tr:wt "ilh u' rnnn~· '\uitnhlr J}{'t'SOUS 
n• llw>· 1IP~111 tll't'l'''""ry for thl' trnll'l'orlation nf •·hildren o[ 
... ·lu>OI ll:t<' to ntul from M·ltooll. >UI'h l'lllltrn<•t to hr in writing 
mul ~hull ~I IIII' th~ nnmlwr of •·onlt•, thl' l••u~-:th of time ron-
1 rnr•t('(l fiJr, rh·. • • • " 

It will he olts••t·rNI from a twttlin!( of lhr for,•~-:oing prO\'ISton~ 
lhnt tltr ~·· lwnl lmat·d of any <·nnsnli•lnl!••l in<l~prudcnt school 
c·ot'Jutrntinu is nuthoriY.ed to pro\'hl" nlrntt• of t•·unspo t·ta tion for 
•·ltild1·cu n•sitling in surh ,\i,tri•·t tc> m11l f t•om the School. 'l'hc 
s tntul ~ tlu•·• uot SJll'<·iflcnlly ~tote that ~•wh M'hMI hoard may 
pun·hnRr n n•hi1·lc for this purposP, but we nrc of the opinion 
th11t if the ••·hO<ol t)(Jort.l find• it ttcecs.'lllry be<•nuse of it~ inability 
to I'Untrlll'l with ~uitoble pen;ous to eom·cy ~urh children to and 
from ,rhoul. that it may pro,·ide its ow11 ~on,·eynnces for that 
purpoo.c. l.ihwi..,., if tbt hoard find~ that it enn pun!hase a 
truck a111l I'IHW~Y ,;uch children at a lcSJ~ expe11<e thnn by eon
tra~tin~ with ;;ome ont to t b\L~ tran'JIOrt the <·hildrell, we are o[ 
t h~ opinion lhnl they may do >'l "'"'''I' tlw provisions abo\'e set 

foo·th . 

We 11ow turn to the next featnr<· uf yom· in<tniry, namely, 
whetlwr Ol' 1101. the S<·hool bo111·ll muy I'OIIli'Ud indebtedncs.~ for 
th!l Jllll'!• l t n~~ of such n tnuk You will niJS<'I'\'C from a reading 
or Ml'<·tioll :!76~, snJlplemcllt, 1n1:1, IL• umendNI thnt the school 
trMsurer l111.s two fuwls in his posse._,;.,.. . 011e is known as the 
i!CliOolh<>IL-.e fund and the other has b('(>n dr•ig118\NI as the general 
huul. 'l'h~ M'VIion in part pro,·idcs: 
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•' Tht' _tr.-.n}our, ... r ~ltnll n~·,•in' nil mon~ys ltrluuJ!in~t to thr 
<·orporallon. p:oy th•· Nllll~ tlllt ••nly upC>n the or<lcr of the 
llN'icft•tH. COUIIIf',....it:nC'CI hy lhf' l'>('i.'rt-..lnry, ke-epinJ! 81\ Ut'<'U· 
r~te U~l'ount of all rt'<·~iJllg nnd C'<P<'IIIIitnres in a hook pro· 
vtdNl for that purJ"'"' II•• ,Jutll rrgi<ter n\1 orders drawn 
nn•l rrJIOrted to him hy tht• <l'•:rl'lnry. >ll()win)! the number. 
lint!'. to wit<•"' •lr:l\nl, the fmul upon which drawn, the pur
Jl'(~Jo.r mHI atn•J1111t. 'rtw mnut'Y 4'4'~11(\ded hy tax ''oh•tt or tlu.• 
!'""'l'>.'cl" of tht• ,;uh• nf l~t~IHI< \'nlid fur thr purpO."<' or hn il<l -
111!: s.· l wolhon ~•·• • hnll ltr •·nll<•tl I he ><·lu••l rntJ d, nnd all nllll'l' 
lliOill')'S reeeiwil fnt· any nthe1· Jliii'JltiN:' >hn ll he eulh•d thl' 
J!~'lll~l·fll funJ . mu) lit• lihull kt'•'P u :-;rpnra1f' <H't'Otmt with r~wh 
~"1!(\, pnyill)! no llt'tlel' thut fail• tn •lUll' lht• funcl upon whio•h 
11 " drawn 111111 tIll' ,, .. ,.;n,. n<<' tu "loi•·h it is to he npplicli . 
Whrlll'\'1'1' nn orll .. · •·n11not h!' pni1l in full out of thl' fun•l 
upon whioh it i~ •lra\\11, partial Jlll)'llll'nt mn•· he nutdr. "II 
M'lt••>l orlio•n. "hall •h·n" hi" fnl inlo•rl' .. t nfh·r· hein!( prrM'Ul<'<l 
to I hr tn"'a.'llr••r anti lt.\' him iuclun.<•tl us nut pnitl ror \\Hill 
or fnud.s . • • • ' 1 

Frum a l'<'adin~ 'lf lhi• ....,.linn. it i~ "'·idont that tho S<'hoolhou-.e 
fund< l'IIIIIIOt hi' 11<1'!\ ftll' till' Jlllrtll"" of Jllll't'ha•in)! 1111 IIUiumo
hile or trm·k for tlw ll·nn•t•nrlntion uf s<•lwlars. Wr do not think 
there iR any que>1ion, hllW<'\'('1', fot· the a"nilnbility of the trenernl 
fmul for such a JlllrJlOSI'. If th<'l'l' lll'e not funds enou~h in the 
JIOR<ession or lhc 11'1'11'111'1'1' tu fully tllel't the IWNh of the di•trir l , 
h ~ JlHl)' i !-ISUC n WU I'I'U 11 t whriU'Vf\1' 1111 Ot'flCr in prop<'l' fnrm ili 
prc,..n t~c\ to him "'"\ ma rk sw·h ll'lll't'llnt •• o~ nul pnid for want 
nr fnntls" und tlt ~r~ufh•r s\H•h \\lll'rllllt shall draw intet'('!<t ns 

·providNl hy lnw. 

The \\ i-dom or u M·lltt<>l lt<~tHI pun·hn•intr n truek at 1111 PXJ)I'IIOC 

•·f $>-00.00 and thu~ ,.,hau'l tlw ~:••IIPrnl fund of the distril'l i~ 
11111 for thi' dcpartnwnl In •h•t••rutill••. 'rher~ i~ 110 qu .... tion, ht>W· 
r•·~r. in our u1inds "ith r.•r<•r<•ll•·• In till' nnthority of Slll'h I•>Rrd 
I n l'llntr:u·t stll'h :on iu<lebtr•ltu·"'· utnfir it does nul h:we fuoul~ on 
hnn<l Mlfli<·ieut to fully Jill~' fur •tl!'h lrlll'k, wnrrunts may hi' is.<tll'd 
fnr the amount of fund< on luuul awl nl"l wnrrnuts i'>!lnl'<l fur 
the 111111>11111 ~otill clur ond tit<· snonl.' moy lw mnrked ' 'nnt pni1l for 
wnnt of funds.·' n11d >hllll do·nw i111t•rest from I hot date ns pro\' ide• I 
by lnw. 

D. .J . 1\JWFU,., As.•islffll t Atlon•ry Ornfl'ttl. 
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l"SF. OF IST.:HEST HECF.I\'F:D FROM J•ERM:\XENT SCHOOL FUNDS 

l nttrest reccl\'ed rrom the "permanent school fund" cannot be dis
tributed except In 1 he manner provided tor in section 7 or article' 9 of the 
constitution. Any a ttempt to <'hange the basis of dis tribution from one 
made on proportion of youths In the res pective school districts between 
the ages or tlve and twenty-one Is In violation of the constitutional 
requ:rement. 

H ou. E. J. Hook, 
Detoruh, Towa. 

Deut· Sit·: 

D ecember 8, 1919. 

\Vc ar·c i11 rct· c•i pt of your letter of November 20th, in wltitlt you 
req tH•st 1111 opi 11 io11 f'r·om tit is department upc,n the following 
p r·oposit ion: 

" Do<•s ehapt l'r' :154, nets of the !3Rtlt Gener nl Assembly, 
c•ontru vene the <:O IIktit nt imrul pt·ovision with rc'fet'ellce to the 
ll pportiOIII11Cll t and d istr·ibn t ion of i Ute rest or the perman Cl\t 
school ftutcls of I owa 1 '' 

In UllS\I'<'I'ing yout· inquit·y, \re first desir·e to cl ir·ect your atten
tion to art ide !) of the l'Oilstitnt ion of Iowa. Scdiou 1 of the article 
111 quest ion pr·o,·id<'s us follows: 

'"l'he cdtH·at ionul and St·ltool fund unrl lands shall be under 
the ton I r·ol and man11g-emcnt of the Gc11eral Assembly of this 
state.'' 

Sed i(Jn 2 n·la I cs to the p<'r·manen t fund dc,·utt'u to the code 
of the stut<' 1111iwr·sity. 

!.::lct·tion :J IH'O\'idt·s ns fu·lluws: 

'"l'hc <..l<'lll'r·al Asst·mh ly shu 11 enl·ouragc, by all sui table 
lllCIUIS, the pr·omot ion of illt<'llet·tual scieutifie moral and 
ug•·icultuntl imp r·o\·<'men t. 'l'hc proc~l'ds of ali lands that 
have hcen, or· hereafter may he, goranterl by the United 8tates 
to thi!'! stutc, for· th e ~mpport of schools which mav have heen 
ot· shall ht'l'<'Hftc t· be sold o1· disposed of, and the five hunclt·ed 
thousand U\'I'CS of land granted to the new states nndet· an 
llC' t of I'OIIA'l'ef.;s, <list t·ibuting the proceeds of the p~tblh: lands 
anrn11g the scvcr·al states of the U11ion, approv<'d in the year 
uf our· IJOrd OIH' thouslln cl l'i~h t hurHlrC'tl arl(l fort\'·Oll(' mrd 
ull estates of d N·<'flSC'd JWr-snus who mav Ita\'(' di~d without 
lcn\'ill~ u will or hei r·, all(l also sm·h ,;ct· l'<'nt as has l•t•en 
~~~· uw~ hereafter be j!'I'UtrtC'll J,y l'OIIJ!t'css, on the sale of lands 
m th1s state, shall be, and t·emain a perpetual fund, the 
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inl<'t't•st o( whic·h , tngt>tlwr with all n •nts nl' thl' unsold Janel~, 
and stu•h ut h<' r IIINIIlS Hl': t h<' 0<'n<'l'lll As:-l<'mhly mny pr·o,·itlt', 
shall he illviolably llpproprint<'tl to tl11~ support o f ,·mnmon 
schools throughout the s tat<' .. , 

Section 4 p ro\'ides that the clear pt·Me('(ls of all fines coll<'Cted 
for any breach of the penal laws shall he exclnsiwly applied in 
the sever al counties in which such money is paid f or t he use of the 
schools of that county, and the div ision i:" to b~ ronde in propor 
tion to the nnmbcr of yo11ths s nh jc<'t to <'II nmeration in Sttl•h d is
tricts, and is to be dcvotNl to th<' support of c·ommon sc·hnols 
or to the estahlishm<'ll t or lihrm·irs. 

Section G l'<'lates to the sale of what is known as univet·sity 
lan<ls and the inv<'slmc•n t o£ the> JH'CH'f'C'<l s for the lH•n<'fit. nf tlrn 
state univ<wsity . 

Sec·t ion 6 has I'Cft•t·rrwc to those who shall handle a nd t'Olltrol 
the funds plclli-!<'U to the s upport of the 1111 i\'ersit.y and thos<' 
p lNJged to tlrr support of the c·ommon sd10oJs ol' the statt' . 

Sectiou 7 pro\·illes ns follows: 

'' The money snhjc•c·t to th<' suppot·t und maintenance of 
~ommon s~hools shu II he dist rihut cll to the tlis t ricts in pt·opor
tion to tlw num hc•t· of youths, h<'t W('c• u the ages of fi \'e llll d 
twenty-one ,YNll's, in sw ·h mnnll<' t' us may be p l'Ovidcd hy 
t he General As.-;cmhly.'' 

\Vc are of the op inion t hat a ny nttl'mpt<'d distribu tion of t he 
interest received hom the pcl·manent school funds of this ·s tate 
p ledged to the SUJJpor·t of the common sd10ols <'nnnot be made on 
nny basis othPr t hnn thnl set f01'th in section 7 , ,~vhi~h we have 
herein set ont nt lcn~tl1. \Ve arc supported in this Yiew by the 
decision of the supr<'me 1·onrt in the case of .District Township of 
City of Dilbuquc v. 'l'hc County Judye of Du brtquc Co1111ly, 13 
Iowa 250. In this cuso a school tax was levied upon the taxable 
propet'ty of Dubnquc county under and by vir· tue of the provi
sion~ of the school Juw of 18G8, ft-om whit:h was I'OIIcl·tecl $-l,4-!G.RG. 
I n accordance with the provisions of section 32, session laws of 
1858, page 70, the county judge divided half of this tnx in equal 
amotmts amoug ttll the school distl'icts in the co unty. 'l'he other 
bali he di\'idcd among the school dist t·icts in proportion to the 
number of persons in each between the ages of 6\'e and twenty
one year·s. The plaintiff ins isted that the action of the judge 
in making t he above d istribution was in conflict with the consti-
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fIll iu11 :ntcl 1 IJI'I't•l'ol'o' noid. .\o·l io11 \\as f lit•Jl hl'lllll!hl to I'C'~O\'CI' the 
dill't•rctlo·t• hl'll\'l'o'll tlw disll' ilttt1iott !hal was lllatlc by the judge 
1111d f ht• CHll~ whio·h sftc,uld han• IH'o'll tuade ·w conformity with 
th e requin•lll ('llfs of lht• t·IIJtstilul'ioll. l11 passi11g upon the merits 
tot' this <'laim, tlt c• o·cnnt at lHil!l' ~;-ll staiN]: 

''We suppose that it is !->t'l'lions :3 mHl 7 of the sccoud 
di\'isio11 of artic•lt• !I of tit!' o·mtstilulioll , in relation to school 
1'1111ds, and sl'itool lclltds, upon whil'!t the plaiutiff relics as 
showi11g 1 ht' i11ntlidil,\' ol' the ad ahon' rd<'JTCd to. 'rhC' flrst. 
,,r tltl'>'l' st'i·tioJts; lltCtt is, spo·lion :!, ol<·fiJws what shall coust i
lttlo• a po•I'JII'Iua l l'und I' or t•duc ·at iu11al plii'(HJScs, a11d then cOII

t·lud.o·s 11·itlt I 1!'':"<' 1\:ol'(ls: "I'ht• inkn•st of whic·h (meani ng 
I h.f' 1111 Pl'l' sl !ll'lsll.tg l1·mn I Ito• p<'t'llHIIH'Ill s<·hool fnnc.l ) , together 
wtth all n·11ts of t hr 1111soltl lands. ancl Sll\'h other· mt'lms as 
11[(~ C:t•Jio' I'HI J\ssl'lllhly 11111~· IH'OI·idt•, sha ll },p iiiYiolahly uppw
Jli'Jall'd to ll•c support. {)[ till' o·olltlllllll sehools th t·oughout 
the stato•. ' 

"Tho• t•xpl'ession 'r111d s11t'/t ollttr mrans a.o; fh e Ocnenrl 
..!sst 111bly llllf!J procidr.' 11111sl indudt', r·.1: 1·i It rmint: any 
olht'l' l'unds lliilll tho,;;(• llalll t·d whi<"lt il11• l q.~i:·datnrt• sltoul~l 
an11wl'izo• to ho~ rais<•d for I ht• SIIJIJllll'f ol' s•·hools . l1ndp1· the 
authority of llw afor·l'said al'l of l~ :)H. tJ.,. enunt.v of J> uhuquc 
l t•:· ~t•d and ~·o!I P I'to•d a :-wlwol lax ol' ~H.-1 -I :i.Ofl, for the suppor·t 
of :·a-hoo ls 111 that ••otlllt~· . 'l'l11• samt• ;u·t cJo•,·larrs ItO\\' t his 
fu nol sha ll hi' ust•d HIHl d~sl rilnlll'd, 11:11111'1~·. OIH'·hal[ in t•qua l 
s11111s lllllollg' a ll thr tl•str·11'1 s ol' lht• c·o11nfy tlw ot lll•l' moi<'fv 
to IH• tlistri lnrtc•d to lht• distl'i t·ls in pr·opo;t'inn tn tho• nllmlll;,. 
of yonths lldwo•t·ll lh<· HJ.!I'S ol' li\·p and 1\l't'lll\· ·otll'. Bu t the 
St' \'l'llfh sl'o·fion ol' lh<• !ltli arfil'!e of' tlw o·01;stit11tiun above 
r·<'ft•l'l't'd. to, pro\·id t':" that '!IIC' lllollo' .l' suh.it•d In t he suppo r t 
and mnlnfPIIHIII'(' of l ' lllltllloll st•ht>ols. shall lJ(' tlistl'ihutrtl to 
the <listril'ts in pmporlion to lht• ntllnht•I' of ,·oul hs lret.wccn 
the H:t<'~ of fi\'e and tw<'nfy·OII<' .)'l'lll's, in su :·h ;nan11er ns may 
he pronch•tl by tht' C:en<'ral Assembly. ' 

"It is impossible for us to JH'rec•ii'C lrow th<' aet of t he 
l rgisl~thu:e t·l'fc•rretl to ean r;;ta11<1 with this provisiou vf the 
con.stJ tut.ro11. 'l'h<'y seem to be i ITt•collt ilabl<'. The <:ousti
tntwn has o1·daint'<l onC' rule, antl tltt• General Assemhly ha6 
a<lopt.(•d and authorized a different rule for the distt·i l;ution 
of the !';anl(' fund. 'rhe lntl<'r, of cou rs<', mus t Yield to the 
form<'r.'' · 

Vv<' think from th<' fo1·rgoing-, that if th<' hnsis for the distri
bution is upon any oth<'r plan tha11 in p1·oportion to the nHlllb<>r 
of youths hetweeu the a~cs of five and tln•nb·-onp yea1·s, that 
such distribution cannot he snstainrd. \Vr tho•;C'fon' tum to the 
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act of the 38th General Asst'mhly and direet your attention to 
the faet t hat it is supplemental to a pro\'ision alt·t•ady enaded 
as a part of our law, appearin{! in the supplemental l':llpplC'mcnt 
of 1915, sec·tion :!$~3-u7. The seetion last mentioned authorizes 
school boanls in l'ities, including cities un cler spN•ial ehnrter anrl 
c·ommission form of g-o\·ernmrnt, haYiu~ a population of l\l.<'llty 
thousand ot· more, to purehasc or l ease land outside of the bonndn
ries of such eity for cdueational purposes, nntl the land is to bt' 
used .as a St·hool garden Ol' ~whool farm and is tu h<:" maintained 
for the purp(tS<' of IH'O\'idin~ a summc1· h om<' fo r pupils of the 
t'ity whn 111ay d esi re to o·o111 inue 1 heir studics all the ~·ear round 
and 1o supply them with an 0)1]10I'fllnity to pt•rfm·m PI'Othl<'
ti\'e work in sud1 \'Ot:utional ll~tcs as a:trOll{)tny, t·!Prit:ultnre, 
vii io:ulturC", apic·ultun•, aml kimlrcLl suhjt"o:ts. 

The :38th Gt'll<•ra l .:\ss<'mhly, hy th<' rnadllll'llt. of t·lwpt('r :i5-l, 
]ll'o\·idt•d that whe11cve1' a ~wlrool h<•;ml adt•d llltdt•l' ami in ao:eorJ
<IIIl'l' \\'it h tho• I'I'O\'isiolls of Sl'o:tion :.!~:.!:3-117 , SIIJII'a, 

''shall pro\·idt• a:t••it·nllunll trainiiiJ.!, work ant! ,.,,,.l·c·ation 
uf a )11'111'1 io·al t·hal·at'IPI'. upo11 snitalllo• ~l'nlllltls t' asily at•t•es
siltlo• to thC' s•·ltot,J o·hi ldn•11 of tlwt distrit·t. !'or at 1Nisl thi'Pll 
t'OII~'>t'c ·ut in• years for not l<'ss I hau six nor mol'o' 1 han ten 
\\'t'l'ks dural io11 <ltll·in~.: l'a•·h ,\' I'<H, and wit.h a hona tid <' C'nl'll ll 
llll'llt of at least lift.v (!10 ) pupils tllll'illg- Nwh year of said 
JH'riod, <11111 sha ll lllakt• :111 f'Xhihit shl)\\'illl! :1 stH'l't'ssful f'Xp C
ri o•lwP in earl',\' ill:! nut. Slit· I• <'lll <' rpriso• HI HI at·ti,·it il's 0\'1' 1' a 
period (If at ll'as t two ( ~ ) yPars. tht' so·hool di s trit'f providing
Stll·lt tr:1inin:t shall Itt• paicl anltnally. r·onlllll'lll'illl! with IIH· 
third ( :~nl ) .n•ar. out of t.lrC' s tat•· S(·honl fund , not othf'rwisl' 
appl'OJ'I'i:ttrtl. H Slllll ('opwl tn two dollai'S ( $:2.00) pe1· l'apila 
111 '1' \\'(•t•k fctl' l':lC'h ]lll]'il \\'hll j)llrSIII'S S\ll•h \\'holt'SIIllll' illlcl 
\·oolnnf:tl'.\ ' ;wli1·itic•s durin!! at ll'ast tmo-tlrirds 111' tiro• pniod 
d~trill;.!' whi..t1 s111·li oppnrt.tllt it~· is pro\'idt'd. · · 

:-:o •r·tion:.! of tho• l'on•goilll! l'ltapto•r (11'11\' ido•s tl1at wlto'llf'\'PI' 11 

s •·hool ltonnl. :wt ill).! 1111tlC'l' the pro\'ision of RC'•·t inn :.!H~:l- 117 , .'!11/JI'It. 

' ' shall providt• th<' nl'o·ess<ll'.l' I!I'OiliHls. Ntuipwo•llt antl insll'lll'· 
ti o ll for· till• tr·aillill:t of l eal'llf'I'S alltl ,\'01111;.!' rwoplt• in IIHII II'(~ 
sf udy :JtH I !'XJWrim<'nlat ion in foi'Pstl',\', f.!HI'tlo•Jiin~ , fislr 1'111 -
lltl'l' HIHI o l' foslo'l'illl! nf fruit l ift• :111(1 animal I if,• ... orrl' lat in:t 
thl' sanw ,,·ith n•:tll lar st·honl work of tli1• dis t ri•·f. tl11• Sl'honl 
di~ 11·io·l Jll'll\'idill!.! Slll'h t l'aillill!.!' :-.h:ill hi' paicl alllltlall.\' ollt 
ot' 1lcl' glnft· s• ·hrml [11 mi. 1111! of 111'1'1\'isl' ;qopr~tpri;clo•d, Hit 

;ti iH•IIIIt o•q11al to •Hit•-ltalf tlw Slllll :lllllll:tlly ;qtprnpl·iall'ol It,\' 
said so·honl lutanl <llll1 <wtuall.l· <·xp•·nd<'d l1~· it i11 •·<ll'l'.'' ill ~ 
out thC' purpoH' I'OJlll•mplat rd lty tit is ;wt . '' 
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~ection !'i of the ac·t in qm•stion authorizes the use of any Ul1pa
ratns hrlong-iug In a st·ltool tlistrid. Heecssary to carry out the 
p ro,·isious with rrfel'('li!'C In iustrut'tion alon~ ag1·icultural lines. 

Sections 4 allll G pro,· ides as fo llows : 

"'fhc se\: l'l'tar.r of auy sdJUul boanl acting under tbe provi
s ions of said c·hapt l'l' 14-e, tit lc 13, supplemental supple
meJJt to the c·ode, JfllG, shall, if such district is entitled to 
state funds u11<ler the JH'OYi;;ions of this net, prepare a voucher 
for the' amo1111t due hi;; s<:llOul district by the state of I owa, 
wltil·h vuu1·hcr shall be fu lly itrmized, nritied by the secre
tary u[ saici sdwol IJoani and haYe attached theret o the 
<:ertifkatr of tlw snpei·int rll clrnt of ;;uitl ;;cl10ol board certi
f_yiug to what s111·h sdwol di:-.trict has a <: tual ly <lone during 
th e pr·c•t·rdiug y!'ar· in c·arryin:.r out the J111I'JlOse of the said 
<: ltaptl•r J.l-a, titk• 1;1, supplPiltPtll ai supplenwnt to t he 
<:nell', l!l1!"1: aud wlt<'ll stwh \'llllt'her so Jll'C']Htred is pr!'S('Ilted 
to tltl' audil nr of :-tall-. l1 1' is l~t•rp],~· author;ZI'(\ and direl't!.'d 
to th<·I't'll!lllll dra\\' a stat•· \\'ilt'l'ant, ]lii,\'Cihl<' to said sc>hool 
distril'f. for t !11• anloltllf t•;d](•d for i11 said \'O\II"h<•t· upo11 th e 
St·llool l'unds of lli1· slillt•: aud tl11• tn·aSIII't' l' l•f stat!' is het'('hy 
alltlllll'iz•·cl and diJ'I'd <'d. wht•n ]ll'l'."l'tll••,[ with sudt \\'HIT<ll;t 
j)I'O[H't'l .\ ' (' IH\ orsi•i], to pay flu• atll llllllt Ol sllt•h \I'HITallt to the 
S1·hool 1lif;l rid ti<IIIH'd as ]Ht,\'C'I' tlti'l'l'ill out of said stat<' svhool 
fmlll nnt. ot lH•r\\' ise uppt·npriaiPil. 

" '1'111'1'1' is flpn•h_v appropriaft•d out or llll\' lllllllt'\' in the 
statt• s1·!~tud fund. not of hl'l '\\' ise uppropri;tf·e,l. I It,: sum of 
two tlw usand dollars (*:l,OIIIl.(Hl) for tl11• purptl,..t' ( If l'ill't',\'ill}{ 
out tltt• prm·isi!JIIS of this at·l. .. 

Ft·otJI ;1 n·adinl-! nt' lilt• pn••·•·diu~ Sf'o·f ions o[ t·ha plPr :J!",.J., it 
will],(' oiJSt'l'\'t'd !hat the ha -.;is of H]l['llt'\iotllllt'llt is llllf llltl<l1• llflllll 

the• IIIIIIIhet· of yt,uths !JdW<'I'Il th1• a~•·s of fiYe aucl tweuty -onc 
,\'l'ars residiu~ in such distrid. The Hpportionlll('lll., if it lii<I,Y he 
t~1tlled snl'h, Sl'l'llls lu he p•·eflil'ated o11 the thnu!-!:ht. that sl')wols 
doilll-! ag-rin!llural work for at least three t·ouse•cutivc y ears for· 
110t less tlta11 six not· ruore titan h•11 "'t'('ks lllll'ill~ eac·h year, and 
with a bona fide <'llrollmcnt of fifty pupils, shall l1c entitled to u 
sum np to $:!.00 pe1· eapita JWI' wcl'l' for· e;wll pupil who pursues 
study alon~ ngTit·nltul·al lim•;;, ancl this is to t•nme <Hit of t he 
"sta te sehool fmttl." 

So far as \\'t' han• IH·en ahk to HSI'<'I'faiu. 1111'1'1~ is no sudt thin;! 
ns the ''::;tate ;;l'l•ool fnnd." 'l'h l' ennslitution ]ll'lJ\'illt•s f'nr a 
"permanent school fund," unci statutes l~ave been <.'nild<'d pro-

20! 
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viding the necessar·y machinery for earry ing out the pro\'isions 
of the constitution. "We have taken it that the term " state school 
fund" u sed in the net in question was intendrd to rE'fer to the 
"p!.'rmanent school fund" mentioned in the constitution, and have 
written this opinion with that thought in mind. 

Section 2 of the act in question provides that whenc,·er a school 
board shall provide the neces~ary grounds, equipment and instruc
tion fot· the training of tead1ers and young people in nature study 
and forestry, gardening, fish culture, etc., that the sehool dis
tl'iet providing such traini11g shall be paid annually out of the 
"state school ftmcl," not otherwise appropriated, equal to one
half the sum annually expended by the sehool board in carrying 
out the purpose~ of this net. 

If the int!.'ntion of the l<'~islaturc wns that lh<' Jwr·mun!.'nt ~wlwol 
fmtd should be• u~rcl in aiding- s('hool boards in cit ies of 20.000 
or· over to mRintain inst.ruc·tion alona- til<· lirtc>~ flrsig-nnt<•d in the 
a<'t in CJlH'Siion \\'(' t !link it is c•lr>ar that Sllt'h fund is not. a\'nilahl<' 
as the basis of distr·ihution Nt lll•d for wnultl IH' in Nmftid. with 
that laid down in the constitution. lf the le~islatun• int~nded 
that th e ~whonl boards shonlcl r rl'e i\'l' this nitl fr·om the "state 
sl'ltool fund·' it. is equally elear that ti ll' law is in\'alid for the 
reason that f.h e lr~-rislatur(' clicl 11 nt JH'o\'idc• an.v stll'h l'und. 

rt is wit.h rrhwl:lllt'f' tlu1t this dPpnrtuwnt. finds it ll('t'('ssary to 
hold that an al't of tin' ll'l!islatun~ so t·onllnPJHlal•le and pt'Of!l'('s.-;ive 
as tla• act in qtwst ion 11111st l•c held llllt'OIIstitutinnal , hut. in Yicw 
of I Ire• t·INII' antl llllf'f(lli\'O(•al pnn·isiulls nr Oil!' I'OIISI ilut ion with 
n·f<'l'l'llo'i' t o IIH• distrillltlinn of inft•rc•sl ft'Ulll t.ltc [H'I'IIllltl <'ll l st·ilool 
t'uncl ot' tl1is s tall• \\"(' 1'1111 arriYl' at no t>ll~t•r t'lllll'lnsion. \V~~ do 
11ot I II ink I liP t·u,tsl it ut inn a! pm\'ision l111s ll<'l'll obsc•I'\'Ctl in the 
C'ttal'lttll' llt of.t·ilaptcr :3:)-l, a11d t'uJ·tlll't'lllot'l', that 110 oni•·e•· havin~ 
ill l1is ha11tls funds bl'lnnl-!illg- to t.ltl' perlllillll'IIL sc·ilool fnJuls of 
til is stille has an~· nutltority wltatsof•\'<'1' to mal\,. stu·ll a eli HI rihu
tion as pr·o\'illcd for i11 the ac·.t of tilt> :~Hth flPnrt·al Asst•mbly. 

B . • J. Pmn:u~. Assi;; /,ul Jt llornt'!J (Jrn rrul. 

S<·l'tion 277!1 of the cotle is mandatory anti r·onlracts for renai r o r 
sl'hOoJ homws ill I'XCt!Sij or !P~Jtl lllllsl he advc rlis c<J, el~. !'alnliiiJ.( IJ J' 

sehoul house held to IJc •·enairlng. 
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January 13, 1920. 
Mr. !'vluxwcll A . 0 ' Brien, County Attorney, 

Oskaloosa, Iowa. 

Dear Si r : 

Your rt'tJ Ucst for the opinion of this dt'partment on the following 
facts has hct'n assigned to me for attention. 

·You state: 

"A district in this county painted one of the school b u ild
in~s in thr distl'id at a n expense of over $300.00 without 
followittg the pro\'isions in said Sl'Ct io11. 

"1t was my bclirf that such aetion was u nlawful without 
fo llowiu~ the pt·ovisions of said seetion, in that the said pain t· 
in:.t t'Hil tC nuder the hcud of repairs." 

Sectiou 277fl of' t he eodc provides, in part, as follows: 

"Not· shall auy ~·ll'hoolhousc he crccletl 01· repaired at a 
eost eX('l'ctlin~ three hundr<'<l dollars save und<'r an ex p r ess 
t·o11trad rcdlh·(•tl to writing-, aud u pon pmposals t he refor, 
i 11 vitNl by 11d w l'l ist•nwu t fn1· fom· wt'eks in smue newspaper 
pniJ lishrrl in thr t·omtt,v i11 whi1'11 the wot·k is to he d one, und 
the c·out r·ad sha ll hr lt•t to the low<•st rt'sponsiblc hidclt' r , 
homls with Sill'(' I ics !'or the faithful performance of t he con
t ract he in~ r rqnircd. '' 

T he JH'O\'isions of t hr sctl ion IJIIOt<·d are t•Jparly mandatory, and 
the hoard of cl in'l'l or·s haw no auth01·ity to e1·ect or repair a 
schoolhouse at n t·ost <'Xt'<'Nii n~ t hrN' h undred dollars, save undt'r 
an express cou t rad rt'du<'ed to \\'l'itin:r. and upon proposals th<'re
for, iuvited hy a liv<'rtist'm<'nt in some IJ('Wspapcr p ublished in the 
('OUnty in wlti t·h the work is to he dune. 

As t o tht' qurst ion whethe1· '' paintinl!' ' I'Otnes nnder o r is 
t'nthr·ul't'd within t hr term " r·epairin!!'' I thiuk thrre cmt he no 
I'CusonalJIP <1onht. Kl't'pin:r hnildin:rs in repait· tWllllem platrtl t heir· 
p r·esrt'\'ution by puintilll!, at r<'asonahlc int<>rvals, just as mtwh 
us t he puttirt~ on of a ucw root' or· othcr·wist' <l oinl! the thinf,!s rtcc
esN/li'Y to Jll't•srt'Vt' the properly from wast e attd ~l el'H.Y. But as ide 
f rom the h't:hni t·al question of whether pain tinf! is cmhn11·c<l withi n 
the tt• r·m "rrpnirs " it s ltoultl he ho t·uc in mind tha t thc iutcnt 1\liCl 

ptu·posc of the part of the set'l ion s<'t out is tn r equ ir<' puhlicity 
of the net iuns ul' t Itt' hoa rei nf sdtnol d i t'Pd on: wItt' II lltt'l!t' n r 
SUbstanl iaJ Slllllli or t hr Jl l! IIJj,. fu nds arc l':\ pt'lltit•d, Cllld :O:I II'h J'U I'· 

pose may not h<• ddt•atctl hy a JHII't'O\\' OI' te~: htli ~: al coust r·ul'l ion 
of the law. 

J . W . SANuu:;Kv, A ssislanl A tlornt·!J Orl!rral. 
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l" l ' l "lLS <:ANXOT u .. : .. :xcnn:o Fll0:\1 1":\lt T T l l\U.: SC'HOUL 

The board or directors or a school dis tr ict cannot excuse pupils from 
attendance of school , at a " liiHt time" school, authorized under chapter 
94, acts of :i9tb General Assembly. 

Mr. Jiienry I I. J obens, ounty Attorney, 
Davenport, Town. 

Dear S ir: 

January 21:i, 1!l20. 

• 
Your le tte r of th e 20th inst. adtlt·<'ssNl t o t h t' nttorucy gt'n<'rul 

has bee n •·efe t·r·cd to m<· I'm· ntt cnt ion, nnrl in reply [ w ill su.'· t hat 
I took the matt e r 1111 with tht' nssistnn t s u pcrintl'u<l<'n t of p ub li l! 
instruct ion f o •· the p u r pose of gt•tli n~ his idcas of th is school luw, 
to w hic h you refer, a ud I am advised hy him that h is tl l'pnrlm<'nt 
takes t he view that the school boanl has no discretion in sud! 
matte rs. 

Section 7 of the ud )1 1'0\' ide~ ns follows: 

"The enfOI't·rnwu t of this a<:t s hall t·est with the sc hool 
boar d in t it <' dist r·id in which s 111·h pa r t-tim(' sl'hnol, depal't
m c n t or· <: las.-; s hall Ita \'l' h rcn t•s t ahlishcd aml the s tate 
<lepa rtmE'ut of puhl ic· inst nwtion t h l'ou:,!lt its inspectors ami 
the stntc hoa rd fc11· \'Ot·ali()lt<tl (•tlucation throu~h its s u pcl'
visors of nwational edut:ation, in t·mtj utu:t ion ,~;th t he 
t·m•nty sn per·intemh•n t o f sd10ols, ar<' em powered to r·E'q ui rc 
enfor(·emE'nt of tht' stunt' 011 tire part of sc·hool boar·ds." 

It may ha\'e oee11rrl'CI to yon thnt it was t he int ention of the 
legislature to <·oufcr l'Ont<' disc t·etion on th e boanl in the matter 
o f the e n fort·Pmcnt of the act , hut 1 t h ink it will no t hea1· sul'h 
c·onst l'll<:t ion. J nstPad c,f flxin~ u cl ist•t' t•tion in thc.•m it appCUI'N 
to m e that it C'OntpCIN them to c•ufor<·c the act aec•o r·<ling to i t:-~ 

terms and pro,·is ionR, whic h ch•al'ly t·ontcmplatc that all child re11 
t'mbraced witlrin the c• lasses d cfi tH•d by t h e stntnte shoul<.l be 
req uired to atten d school as the act pr'O'vidt's. 

J . W. SANilUSJ{v, .1hsistant Atto1·ncy Gcncml. 

WHO E NT I T J,ED T O WORK P E RMIT 

Doy fifteen years old who h as not reached s ixth grade cannot get work 
permit by attending part time c lasses. 

Ot:tobcr 25, 1 !J 1 !J. 
H on. A. L. U rick , Commissiou e r· nurNm of Lahor Rtatistics, 

D<'at' S ir: 

l have your request for nn op inion on tire followin~ qucstion: 
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' '(_':111 a hor fif'1eeu wan; old who has not reached thf.' s ixth 
~rad<' in sl'h~ol !)(' f!ir;•n a wor·k perm it , providing- he al tends 
part tim~ ,.Jassrs1 II<' is n llO~· who in nll lik<'Jihood wi ll do no 
more wi t.h his aradem ic work. 'I' he work t hat he is nnw in is 
pt·adieally a trainin~ ::whool for t.hc wor·k that he plans to 
do in later years.'' 

.A work permit can he issued to a chi ld between the ages of four
teen. a 11 d si~teen yearR only wh<'n a showing is made that the child 
has completed a <:our·se of st.udy t'qual to s ix: yeat• g ratl1'S in read
ing, writin ~r, spel ling, E111!l ish languagl", grammar, and 111·it h mctic , 
among ot lr<>r· l'<'fJ 11 iremcn ts. 

Pnr·agraph 2, Sl'l·tion ~--!77-cl, s nppl t'nw ulal snppl<'ment , p•·m·idPs: 

"The s('hool l'(•c·lm l of s111·h c·hilll fil lNl out and sig-ned hy the 
eh it'f executive of the sc~hoo l whi1·h such nhilcl has l a:-;t ntt.en d cd 
c•cJ·t. ifying that t he child is ahle t.o read intelligently und w1·ite 
legiJ,Jy simplC' sentem•es in the Bnglish language, aud has t·om
pleted a l·uur·se of stnrly equiva lent to ~ix yearly gratles in 
rcntl ing, \\Titing, spc'lling, EnJ?lish language, geogr·aphy, and 
arit hmetic . ~lwh school record shall give also thE' JlaJue, date 
of bi•·th anti r·esidenee of the ehi lcl as kno\m on thr r·eeords of 
the sc·hnol and also thl' name of its parent, guard ian or cus
todian . . , 

'l'he,·cfore, nui Pss the at' t of the )(•g islnture p t'OYiding for t.he 
estahlishmPnt of part time s<·honls for vof'ational and other ('(lnca 
t ion modifies the inst ruc·tions ancl t•eqnircm rttts of said pamgr·nph 
2 nl..Hwc quoted, a child und1•r sixteen y ears of ag-e CallliOt bf' g iven 
a wot·k pct·mit u nl ess he has completed a cour~e of st111ly equivalent 
to the six grades in our common sd10ols. 

Now, the net proYiding for the establishment nnd maintenance of 
part time schools authori?.es the hoard of dit·cctot·s in any pm·ticu
lar distrid to organize such sdwol:-; for the education of mino t'S 
between the ages of fourteen and sixteen, when, among othe r 
requit·emcn t'i, such minors hold a work pet·mit. 

Section 1, chapter 94, acts of the 38th General Assembly, pro
vides : 

"What t he board of directors of any organized school dis
trict may establish and maintain part-time schools, dt-part
men ts, OJ' elasses in aid of vocational and other educatio n for 
minors between the a~es of folll·tecn (14) and :-;ixt.·c·n ( ll1 ) 
years (1 ) holdillg work cet·tilicatcs, or (2) who have n ot com
pleted the eighth grade and are employed in a 'store or mer
cantil e establishment', where e ight (8) or a lC'ss lllllnbe r of 
persons are employed, or in 'establishments ot· occupati ous 
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w h ieh are o\nled o r OJlC'I'atl'cl by th<"i r own pat·<"nts', 01' . (:l) 
wh o han~ t•nmvlt•IC'tl ti t<' ei;.rhth gr·adc• nnd nre not <'ll;.!ll;.!<'«l in 
some useful o<·t.:npa tinn ; ancl Slll'h hoar·d or clirrdnrs shall 
Ol'ganizc s nc·h a par·t. t i111c sehoul, deparlllll'lll. or .. lass wht' lli'Yl'l' 
there arc fifteen ( I iJ) m inm'S as d etilt C'd aoow, r csitlcnt in the 
district. The courses of st.udy of such pm't t ime ~chonls, dt•
partments, or classes may include, 'any subjcet given to enlarge 
the c ivic or vocatioual Ultelligence ', of the pupil<> attending." 

Thus it wi ll be seen t h at a boy fifteen years of age who has not 
reached tbe s i.xth grade i n common Sl'hool could not be g iYen n 
work permit, and mrles!'l such hoy has a work J)ermit he coulrl not be 
eligible to ente r pa1·t time dns:-;rs. No exemption is fm n 11l in t·hnp
ter 94 from the provis ions of p ar·ag raph 2, sedion !)477-d of the 
supplemental supplement . 

Therefore, yom· q ucs t ior1 s ltou 111 h e unswc•t·rd in t he n egative. 
W. U. C. KI::NDIH C.: K , Assistant AllonH'Y Ucncra/ .. 

l\ri1'\0HS H O I.DI NG \\'ORR PI<~Hl\UTS 

All m inors h olding work permits mul'<t attend part time clnl'<srs when 
organized, regardless or residence of m inors. 

Dccemhe•· !), 191!). 
Mr·. W. H. B!'ndcr, Dirr<·t.or of \"()(·a l'ional Etl ucation, 

Dea•· Sir: 

Yon have r e fen ed to this Liepa rtmr n t u letter writ ten to the Iowa 
s tate board of vocationa l cdueation by 1~'. ,J. Sessions, supervisor 
employed minors, DaYenpor t, I owa, in wlrid1 an opinion is desired 
upon the followi11g question: 

"The law says that all child J'f'U worki ng on pennits must 
att.end the pa r t tilltt' S('hoo J. \Vc ha \·e a tl l llllhPt' of lllilloi'S 

w orking on perm its ft·nm adjacen t ~:whool II istric·ts in Iowa 
and a f ew from I ll inois. I can not inte rpret tltc law to mean 
anything else than t hat all these should attend th e part time 
school aJHl lta\'e so insist't>tl. 'l'lte qttt•sl ion ha~ hc• t• n nr isetl 
whethc1· OJ' 110t l a m ri)!h t unll I s hould liP g- lad to ltave Y Vlll' 

ruli11g in th e ma l tC' r·. " 

The ]a w appl ic:able to yonl' cpwstion w iII be found in sPc•tions 1, 
G, and 7, chapter 9-J., nets of the 3!-)th 0l'Jteml Assl'ml,ly . 

Section 1 p t·oYides: 

"That the honrd of d i t'('«·toJ'S of any or~an ize<l S(' h ool d is
t.t· ict may estab lish and m ain tain pa r t lilltf' sr·ltuol s, dt')'al't· 
ments, or clas:-;cs in aid of WJI'a1 ional and otlt<•t· Nhwution fo r 
minors between the agC's of fourtl'l'll ( 14 ) ancl sixteen ( l G) 

36 
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yt•;tt's ( 1) hnldin~ wol'l• c:Prtilic·at.f's, c•r (2) who have 11ot com
plt·t,•d t lw Pi~.di!lt ~t·<tdt• and an• l'lllployell in a · 'store CH' Jner
c·an li ll' eslahlish uwnt. .. wl tt•t'l' Pi~ht (H) or less uumh<' t' uf per
SOilS an• Plll ploycd , or in .. t'slahlishnwnts or oec:upations which 
at·e nwt t<'d nr op<·ratl'rl by th eir o\\'11 JHII'l' llts," or ( :1 ) who have 
t·ompll'l I'l l 1 h<· t·i~h11t ~ ntdc aud arc not enga~cd in some use
ful tw•·upatiou; a nd snd1 board of directors shall org auize such 
a part-time school, d<•pa t·trnent, or class whe never thct·e are 
li 1'1 ••etl ( 1 :, ) 111 i uors a~o; d (•f)uNl above t·csident in the district. 
Tlw c·on1·scs of study of sul'l1 part tinw sehools, depa1·tment,:;, 
w· c·lasses 1n11y iutludc, "any subject g iYen to enlm·ge the civic 
o1· Yo<:ational intf'lli~t•nt·e,' · of the pupils .!ttendiug.'' 

Set·tion 6 pt·ov idcs: 

'·When s uch part time sthool shall have been established~ 
auy pareut or persOJI ut chaq~e of such miuor as defined in sec
tion 1 hereof who shall violate the provisions of t his a ct shall 
be pnnishctl hy a fiue of not less than ten (10) dollat·s nor 
more than !Hty (50 ) dollars, ot· any pe1·son unlawfully employ
ing- any snch minot· shall be ptmishcd by a fine of not less than 
t\\"l•n t,r (:20) dvllars not· more tllan one hundred (100) dollars, 
o1· he imprisoned in the county jai l not to exceed thirty (30) 
days.'' 

Section 7 provides: 

" The enforcement of this act shall rest with the school board 
in thl' dist ri<·t in whil'h finch part time school, clepartmeut, or 
class shall have beeu established and the state department of 
public instruction through its inspectors and the state board 
for voeational education thl'Ou~h its supervisors of voca
tional edm·at ion, in conjunet.ion with the county superin
tC'ndent of school:;;, arc empowe1·ed to require enforcement of 
the same on the part of school board<;.'' 

From the provisions of section 1, above quoted, it will b e seen that 
when t hc' t'C at·e fifteen of the t·lass tht' rein defined J'esitlcnt in said 
dist r·ict and holding wot·k permits, then it is mandatory on t he part 
of th e boarll of dit·ettot'S O[ Nl<'lt school di i'>triet to organize part 
time schools. 

Section 6, above quoted, prescribes a penalty on the part of the 
parent Ot' any person in charge of such minor for violating any of 
the p roYisions of t he putt time sc:hool ac:t. Section 6 also makes it 
unlawful for nny persou to employ any minor in violation of the 
provisions of such act. 

Section 7, above quoted, p rescribes the method of enforcing the 
provisions of the act. 
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From the foregoing statu tory provis ions it seems clear to me t hat 
when part time schools are ot·ga.nized t hat all of the minors of the 
class referred to in section 1 of tl1e act, holding valid work pet·mits 
are required to at.tend the part-t ime class, rc~ardless of t he resi

dence of such minors. 
W. R. C. KENDRICK, Assi.stant Attorney General. 

VOCATIONAL EDUCATI ON 

Under the stat e and federal vocational law factories may be used tor 
the training of boys under 16 years or age. 

September 30, 1919. 
Bon. A. L. Urick, Commissioner of Labor, 

Dear S ir: , ./ 

Your letter of the 23rd ins t., enclosing copy of a letter addressed 
to you by Mr. Wilbur H. Bender, director and supel'\"isor of the 
state board for vocational education, has been r ef erred to me for 

attention. 

You state in substance: 
''That the school board at Newton, Iowa, has decicled to 

conduct a course in trade and industrial education mtdcr the 
federal and s tate laws relating to Yoeational education , and 
said board d esires to make arrangements w ith the own ers of 
certain factories located a t Newton , whereby cet'tain port ions 
of said factories and the tools and machiuCJ'y thereof ma.y he 
used in connection with such ed ucation for boys fo m·tccn ycarR 
of age and upward.' ' 

You then ask : 
"First: Whether or not the plae in ~ nf t·hilflt't'n u mlf'r s ix

teen years of a~e in sw·h fac·tn~·ips and Jl~'l'ntitt in~ t.hPm to 
opera.te or assist in operating dan:,rt'l'fiiiS mal'!tinPry wo Hicl hC' in 
violation of sectio11 4D~!J-a2 oft he snp pll•rnen t. io t he l'OdP, 1!)] :J. 

'' S('<•otHl: \VheliWI' or uot the prnh••·t io11 ~tlfor<l t• tl til<' OWIII'I' 

of such indust rial plants un<lf'r t he• wo rl<nH'll 's t·ompcnsal ion 
lav .. ·s of I owa would he impaired ot· lost.." 

The prov is iou of SN·tion 4!J!J!J-a2 supra, appl it·ahle to y o tll' f"it·st 

ques tion reads as follows: 
"Chi l<ln•11 u nder sixt.Pl'll ,YPars of H:,!l' shall 11ol he pl'l"miltPil 

to ope rate or ass is t in op<>rat ing dan:,rt •J'olls mat ltin•·r.'· of any 
kind." 

Uuless th e fedc·ral or state \'Ot·atinnal law llllldi lil's ll ll' Jll'uhil ,i
tion fouud in sa itl section 4!Jtl9-a2, th en it woul cl he unlawful t o 



548 REPOfiT OF THE ATTORNEY GENERAL 

p rrmit c·llilclren undrr sixteen years of age to operate or assist 
in opcrat in(:! clnng-erous machinery, ewn when the operation of 
such machincJ-y was in connection with their education to fit them 
for some useful ealling. 

nut sinc·e thr stlllutl' of whith scl'lion 4!J!l!l-a2 is a part was en
ac·tcd the eon ~J·r<;s of the Uuitrd States has enacted the Smitb
IfuJ?hrs ad, to JWo,·idc for the promotion of vocational education, 
and whcJ·ein it is pt·ovidcd iu scc·tion 11 thereof: 

"That thl' controlliu~ purpose of sueh edu<'ation shall b e to 
fi t for usrful rtnployment: that suc·h <•duc<~tion shall be of less 
thnu eollrge l!t·ncle nncl slwll he designrcl to meet the needs 
of pcr·sons O\'Cr fourteen yrars of age who are preparinO' for 
a tr:ulr OJ' in<lnslrial ]1\II'Sll it or who l1ave entered up01~ the 
\\'01'1< of 11 tr·nfl t' or iJHlnstrial plll'snit ; that the state or local 
com.mnnity, OJ' ho.th, shall ]11'0\'idr the lle<'essary plant and 
ecJmpmrnt cll'f<'rllltnNl 11pon by 1ltr state bom·d, with the a p 
pt·o,·n l of lhl' fNlet·n l l•onrd of vMntional rd nl'ation ns the min 
inmm J'Nptit·l'mc•nt in sw·h fifnte for education fo'r any given ' 
tr·ndr or ind nsft·i nl pursuit." 

And ~nid tl<'t nnd SC'etion fnrt hC'r provides: 

" That snd 1 l'clnrntion ~lwll he givrn 111 Sl'hools or classes 
lllld<'l' public· !-:upervision Ol' c·onlrol." 

And furtlter: 

"Titnt snc·lt sc•IJOols 01· clns~es ~ivin~ iustnwtiom; to p<'rsons 
who lut\'C' nut rnl~t·e<l upon cmploym<.'nt shall rerrui re that. a t 
lc•ust half of the:' f erne of snc·h in~tntc·f inn be ~iven to PJ':lC'ti<·nl 
work on a llsC' fu I or J'll'od nc·l i Ye has is. " 

T hen hl'fm·C' a sfnle may n,·ail itself of th<' henl'fils of the federal 
net. snch stntC' must nl'cept the pro\·is1nns thereof . This the state 
of Town ltns clon<', ns fonnd in clu1pters 2!)0 and 300 of the acts of 
the 37th General Ass<'mhl~·· 

It will th<'refm·l' he:' S<'<'n that tltc pm\'isions ')f SC!Ction 4!)f)!l-a2, 
~mppl<'nwnt l!'ll :1 , IHn·c ht't'n modified, at least to the C':-dent, of 
petmittin::r l'llildt·c:'n llndet· !-iix tCt'n ~·ea t·s of n~c to be in fadorics 
and to opc:'mtc or nfis ist in opcrntin::r dangerous mac'hine t')'. 

Yo111· S<'I'Ond fJ II<'stion may he nnswered by calling your nttcntion 
to the ftu·t thnt l'hifd t·e!l in swlt \'nc·ationnl traininA' nrc slnd cnts 
atttl uot employees, aucl fh et·t'fot·c tlte \\'nt·knwn 's compeJtsation law 
would not npply. 

In eonclusiou, I nm of the opinion that if the edu<.'ation of the 
children in question is gi>cn in classes tmder public super-vis ion 
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and control , and they are uot employed nor receive any wages from 
the owner of the plant, and are not under his supervision or con
trol, and the particular branch of the factory in '"hicb t hey a re 
working is placed entirely Wlder the supervision and rontrol of a 
public instructor, and the entire arrangements meet with the a p
proval of both the state and federal boards for vocational education, 
then there can be no legal reason why it would not be proper to 
u se t he conveniences and appliances of a well organized, exist ing 
industrial p lant for the p urpose or vorntional education for boys 
over fourteen years of age and upward. 

W. R C. K m:oniCK, Assistant Attorney General. 

TUrJ'lON TO DE C HARGED 

A school corporation admitting as student s Utose who reside in other 
school corporations cannot charge a sum In excess of $8.00 per month as 
tuition unless an agreemen t to pay a greater sum Is made at the time 
such students are admitted. In such cases the student or h is parents 
may be r equired to pay the amount In exce!ls or $8.00, which Is C\l argeable 

· to the school corporation of the student's residence, before being admitted. 

1\fr. Frank K. R eynard, County Attomey, 
Mt. Ayr, I owa . 

Dea r Sir: 

June 5, 1920. 

'Vc arc in ret'eipt of a rNJIICst fot· nn opmJon fr·om the county 
~;nperin tendent of schools upon the followinJ? proposition: 

Ir" in a certain district the avernj!c lti~lt s1·hool t uition was 
more t han the eil!ht d ollars fixed h,v luw. may the S<·hool boanl 
collc<'t the eiJiht d ollnrR ft·om t lt P ltnml' disft·id nnrl the remain 
in ~! a motmt from the parents of the st uden t 1 If !oio, ms_ty the 
tuition for tlJ e past year be so c·ollN·tccl, even tlaon~h 1t wus 
not announC'cd to th e pm·cnts nt tlte begin ninl! of the year, nr 
must the full tuit ion be agreed upon at the time the student 
ent ers h igh school f 

The law as it stands in chapter 15G, nets of t.h0. 37th Genet·al 
Assembly, as amended by c·hnpter 7~. a cts of 1ltc ::l8th General 
Assemhly, pt·ovides in part as follows: 

''Any person of s<>ltool ngoc who is a resi1lc·nt of a ~whool 
c·m·pnration whi c·h floPs not offf't' n follt'-,\'Nll' lt i!!lt ~wlwol c•IIHI'sc• 
anci who 1ws l'omplcted tltc c•ou t·se ns a)1proved h.'· t ltr depnrt 
lll<'nt of public instru<·tion for s1wh corporation sha.ll ltc p eJ·
mitted to attend any puhli<' hi~h Sl'hool or <'ounly lllJ?h sc·hnol 
in the state approved in like manner that w-ill receive him. • • • 
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Thr 1;rhool c·o1·pm·at ion in which suc~h student r<'sides shall pay 
tu thr SCI'I'<'tnry of tltl' r·o1·poratinn in which such s tuden t shalt 
br pcr111ilfrd to rn l rr a tuition of eight dollars pet· month,_ ?ut 
in dist ricts in whi•·h thrr<' is a eity of the first <'lass a tmt10n 
f('(' of l'i:::rh t cl11llars pl'r month ma.'· be <'ha r~<'d. in the high 
!Whool drpa1·tmrnt of the latte1· corporation during the time 
he so att('llcls, not <'XI'rrdin1!, howe,·cr, a total per·iod of four 
sdtool .Hal's ; pro\'idc•d that such tuition shall in no case exceed 
the a\'<'l'ill!l' 1·ost of said tuition in sneh high sch ool • • • ." 

Yon will obsrJ'\'C from a rcaclinl! of the foregoing that it is not 
ohl i:.r~tm·.v upon n school rorporntion to admit students who reside 
in anoth<'r sc·l10ol rorporntion. The law provides that where there 
iR no hig-h sl'llool c·omsc otfrl'Nl in the school district in whieh the 
studrnt rC'sides that tlt<' clistrict of his residence shaH be reqnit·ed 
to pay th o tnitinn of such stmlrnt to any school corporation which 
will J'e<'ei\'c him. bnt p1·ovision is further made that the school cor
porntion in whirh the slltdent resides !';hall not be r equired to pay 
n sum in eX<'NlS of eil!ht dollars per month, nor in any case a sum 
in Pxrrss of tl1r nwrage eost of tuition in that district if l eRs than 
Pight dollnrs p<'r month. 

Tf a srl1ool COI'porntion tl<'<'rpts a student who resides in another 
sr·l10ol rorporntion without notif.v iJJ!! snrh student that it expects to 
Pxart a j!I'C'atPI' sum than <'il!ltt dollars p<'r month, it is th<' op inion 
of this cl<'partm<'nt that stwh srhool rorporation cannot th<'reafter 
dPmand a g1·eatr1' sum than that spN·ified hy statute for the time 
snd1 student has en,joyed the privi1<'1!<'S of instrnetion in that dis
trict. However, sinl'e a sr·hool corporation i.<; not ohlig<'d to rP<'C'ivc 
snc·h st ud ents it may 11otif.v thE'm in ad,·anre tlHtt thr.v will 11 ot h e 
admitted on thC' hasis of <'ight do1la1·s per month and it is within 
the power of thl' sc·hool C'OI'pomtion to pro'.:ide that the t f'l'ms of 
admis.o;;ion shall hP that th<' studrnt pny a greater tuition. As a mat. 
tcr of p1·actirnl op<'l'ation W<' lun-c been infor·rned that a number 
of sC'l10ol rorporntions nrc rxaeti11g a sum in excess of cil!ltt d ollars 
J)er month, and of tl1is amount ei~ht dolla1·s is b{'inl! paid hy the 
sc·l10ol 1•or poration of whirh t he student is a resident nnd the balan<'c 
by the stncl<'nt or his parents. This al'!'angcment, h oW('\'1'1', is 
madP in nchrnr1ce of th e ndmission of the student to the hi:::rh s1'110ol , 
and it is the opinio11 of this depa1·tment that it is only hy Yil·tlt<' of 
such ngr<'cment that nn amount in excess of the sum spec-ifi<'d hy 
stntnte mny be collectcn. 

R. J. P owERS, 1hsista11t Allornry Gcnrml. 
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District board unauthorized to pay transportation and tuition in 
private or denomtnallonal school when n ~;choo l ts closed tor lnck ot 
pupils. 

Mr. J. M. C. Hamilton, County Attorney, 
Ft. Madison, I owa. 

Dear Sir: 

September 8, 1920. 

I haYe your letter of the twe11ty-fifth ttlt., enclosing a ktter ft·om 
M. C. Lynn, county snp<'l'intcndPnt of l;ec county, in whil'h the 
opinion o£ this d epartmcllt is requested upon the following ques
tion: 

"If a school is closed uncli'J' the tcm1s of section 2i7~ of the 
school Jaws as amended h~· tlt<' last Grncral Ass<'mbly, do yon 
think this \\·oulcl ~iV(' 11 s chool honi'Cl the right to pay t1·ans
portatio11 and tuition to n p1·ivntc or dcnominat ional school?" 

The law matc1·ial to a clctcnnination of your qu<'stion will be 
found in section 2773, supplem<'n t to the code, Hll3, as amended hy 
chapters 24, 143 and lGO, uds of thn 3Rth (:<'IH'ral Ass<'mbly, nnc.l 
section 2774 of the code._ ns amrndcd hy l'lwptct· 38G, acts of t he 
37th General Assembly. 

Section 2773, S1tpra, pr·oYidrs in substance that where the aYcr
age attendance in any school fo1· the last precedin? t erm ~vas less 
than fh·e pupils, snrh school shall be closed and mstt·uctJOn p ro
vided for to pupils in anot.ltel' S<·hool. The portion of said section 
material to your question reads as follows: 

"In case n F!C'hool in any llist ric·t be dosed as herein P.t·o
vidcd then the board of Sll!' h st·hool cor·porat.ion sh~11 Jli'OVHlo 
fo1· tile instntdion of tlrt• pupils ·in said district m mwtiJC'I' 
l'whool as <·onven i<'ntly 11s mn~· hr, ancl shall provitlr for· I he 
transportation of sul'11 pupils to Slll·h olhf'l' sc:hool '~he11 any ~uo 
01' more of SU<·h pupils n >sic'l(' 111111'(' than 0110 at~d II half mJlrl'l 
from the S!'hool to whic·l1 they ha\'P been ~ISSII-!IICil,. m· shull 
allow to the parent or gnarclian nf su(·l.t pupil 01: pupils n 1'('11-

sonahlc sum fnr t1·ansporl in:.r stll'h 1·1111d n1· c·htl~lt·c·". to ~~~~·h 
other school. The sc·l1ool hoanl qf th<' 1'orpornt1on _rn wl1!ch 
the sc•hool tl1at is rlosC'd ttndl'r th<' pnwisinns nf I h 1s sr1·t ~on 
is situated shall pay to thC' scc·r<'lar.'· of the Sl'lH,nl ,.o,·pnratJOn 
in which l'hi ldrC'n attf'tHl from tit<' c·losC'cl sc•hor,J tl1r ~\'PI'Hl!<' 
rost of tnition lliHl othPr cxpen.'1<'S in the srhool whc•n•1n stwh 
children attend .. , 
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St•d ion ~77 .J reads: 

''lL may, when llcCcssury, r('nt a room and employ a tcachet·, 
wht• •·c there a•·c I.L'n chiltln•n Jor whose <t c~:oulUHJdHtlull lucre Js 
110 schoolhouse; and when the board is r eleased ft·om its obli
gation to maintain a school, or whcu children live at an wlrea
sonalile distaucc ·from their own school, the board may con
tract with lioards of other school townships or independent 
districts for the iustruction of children thus deprived of school 
advantages, iu any school thereiu, and the cost tbct·eof shall 
be paid from the general fund. And when there will be a 
sa\'iug of expcuse, and children will also therchy secure in
creased advantages, it may a rrange with any person outside the 
boar·d for the transportation of arly child to and from school in 
the same o1· in anowcr corporation, and such expenses shall be 
paid f rom the general fund. ' ' 

lt will be obscncd tilat section ::!773 requires the school board 
to provide instruction 

'' iJI mwther school as con vcuiently as may Lc. '' 

No specific limitation is p laced upon the charactet· of schools in 
whit !J iustruction shall be pro\'ided, but the dwracter of such 
schools is clearly iruplicd. l t is pt·o\'idcd fm·thcr on in sectlUu ~773 
that t 

. • y~~ 

' "l'.he school board of the corporation in ,~llich the school 
that 1s closed under the provisions of this sccLiun is :;ituated 
slt ~ll pay to the. secretary of t iJC sehool cot·put·atiou in which 
c~uldt·cu attend from the closed school the a vct·agc eo:;t of tui
twu aud other cxpcuscs iu the sehool where111 such clulw·eu 
attend." 

And ngain in section 277-l it is expressly provided: 

• · 'l'hc board may contract with boards of other ~;d1ool town
shi ps or iudependent distl'icts for the inst ruct ion of children· 
thus dPpr·ived of school advantages in any sehoul 1 herein and 
the t·ost tltet·cof suall be puid from the geuentl fund." 

Evidently whcu a sehool is closed on account of not huvil]g in 
attemluncc the statutory number of pnpils the bo11nl of directors 
shall make arrangements for· thcil' insti'Uction in the 111ost conven
iently located school in an other tlistl'ict, and provide transportation 
to those who reside more than one 1111d one-half miles from the 
school to which they have been US.<>igned. While private or denom
inational schools are not sperifica lly excluded, yet srrtions 277:3 and 
2774 deal with public schools, all arrangements for tuition shall be 
made with the boards of the school rorporatiou in which the pupils 
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attend school, and no referenre is made anywhere to prh·ate or 
denominational schools. 

I am, therefore, of the opinion your qu(lstion should be answered 
in the negative. 

W. R. C. KENDRICK, As.~i.slant Attorney Genc,·al. 

TH:\XSI'OUTATION OF SCHOLAR S 

Where a school ls closed on account or lack or scholars It Is the duty 
or the directors to arrange for the Instruction of the scholars In another 
district and for their transportation to and from such school. The 
amount to be paid for such transportation Is a r easonable sum and Is uot 
limited to $5.00 per scholar by section 2806 or the code as amended. 

Mr·. M. R : Hammer·, Coouty Attomey, 
Newton, Iowa. 

Dear Si r : 

August 8, 1919. 

\Ve ba,·e your lc.'tt cr of ,July !list in whi<·h yon ask fot· llll opi nion 
of this depm·trne11t upon the following pt·oposition: 

"\Vhe1·e tlH• sd10ols arr closrcl i 11 u <l ist ric-t hc•c·m1sr o f lm·k of 
seholars, ,,·hat amount may be nllowr d for the transportation 
of the rhildrcn rrsiding therrin to nnothc r s<·hool Y" 

Rc<-tio11 2773 of the c·ode, as amcnd('(l, 11rovides that where the 
average attendance in auy school for tllC last pr·cceding- term was 
less than five pupils, that school shall be clm::ed uncl the children 
transported to a11other district, except where there is a showing 
that the number of children of school ag'e has been so increased 
that ten or more will be enrolled and will atlC'ncl such Sl'hool at 
thC' next term. There arc certain other conditions whir h may wur
raut the coutinuancc of the school , but they nrc not impor-tant to 
yonr inquiry. 

The section then makes the following provision with rcfercn<'o 
t o transportation: 

"In case a S(•hool in anv district he rlosed as herein provi<lrd, 
then the board of snch school corpOJ·at ion shall provide for the 
instru('tion of the pupils in sain nistrirt in alloth<'l' sr: l•ool as 
r•onY<'Jl it'n tly as may be, and sl1nll provide for th<' transportn
tion of suc·h pupi ls to surh other school wll <'n any ~me or more 
of sn(·h pu pi ls reside more 1han one and a lwlf mtlr from t hn 
sc'hool to whieh they l1aYe hrcn assig"n<'d, o•· shall allow to the 
parent or g"uardian of snch pnpil or pupils a rcasonahlr s um 
for transporting such child or children to sneh other school." 
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Yon wil l not!' from tllr part just quotrd that the school corpora
tion must 110t only pmYide fnr the inst ruction of pup ils in another 
clistric·t, but thry must also proYide fo1· the t ransportation of such 
pnpils to that sehool ,\·hru nny ouc m· more of such pupils reside 
mo1·e tl1au a mile a1rd a half from the sehool to which they are 
assiJ!Il('(l. In <·asc the sC'hool corpMation does not care to provide 
for· the tnmsportation, it may allow t he parents or guardian of 
sw·h ch ildren a rrasonalJJc sum for transporting children to the 
schc)OI. The law mer·cly providrs that a reasonable sum shall be 
allowed the par·ruts, mrll what <'onstitutcs a reasonable sum is to 
uc ;:rowrnr<l hy the fads nnd <'i l·c·umstances of eaC'h case, and only 
those nc·cpwintecl with the c·ou<litions are in a position to state what 
would be a reasouablc sum. 

:-it'd ion ~H()(j as mnrnclt•d , proYides in pa r t, as fo llows : 

"TirC' lwnnl of e11<:h sl'honl c-orpomtion sl1all a t its r egular 
llll'l'l in:-: in .J uly, or at a SJW<'iHI mrrtin ~ called fo r that purpose 
hetwN·n the lime <lrsi:;nated for· sn<'h regalar meeting and the 
thir·fl Monday in August. rstimatc the muount required for the 
g-cnNul fund. not rxct'cd ing sixty dollars fo r raelr pupil of 
school aj!e, bnt ea(·h school ro rpor·ation ruay est imate not to 
cx<·ced six lnl llch ed and fifty dollars for each school thereof, 
ancl stwh additional sum as nHt~· be necessary not exceeding 
fiv r dollars for rac·h pe1·son of school age fo r transporting chil
dren to :mel fr·om schools. '' 

Yon will observe that this srdion provid<'s that the board may 
est.imate the amou nt required for the grncral fnnd in a sum not 
exl'ecdin~? r..Lxty dollars for cal'h p upil of sl'hool al!e within the 
Sl'hool rorporntion : f! nd further that if it is nN~esr..nry to transport 
thr chil.clr('n to llll(l fmm the srhoo1s that nn add iti onal sum not to 
rxc•recl five dollars fot· each person of school al!e may be <'ertified 
to the proper taxing- nut.horitiPs. J\s "·e vi<'w it, this sect ion d ocs not 
limit the payment for transportation of ch ildren to five dollat·s for 
eac.:h pet·son of sehool age. If the cost of transportation can h e 
paid f rom the sixt.v doUar·s, togctl1f'1· with the otlH'l' expen ses to 
be taken care of fr·om the grneral fnnd, then it is not uecessary 
that the board require the le,·y of the add it ional five clollaJ·s. In 
other words, if tire sixty dollars me11tiol1rd will take ra r e of the 
expenses to be paid f rom the g-en<'ral funtl, then there is no n eed 
of levy ing an additional fh·e dollar:-:. This scetion cloes 11ot l imit 
the amount which may he paid fot· tntnr;pol't inl! of thr :;whool chil
dren to aud from the sc.:hools; it lllCI'Cly limits the amount of funds 
which may be levied in a11y one yem· f<n· school purposes, 
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Taking this section in coli Hection with SPction 2773, Sl,pra, it is 
our opinion that there is no limitation on t he amount on which the 
board of a school corporatiou may allow for the transporting of 
children of that district to a school, except that the sum mu st be 
a r easonable one. 

B. J. Powgns, Assistallt Attorney General. 

F' REE TEXT BOOKS 

The question whether free textbooks should be tur nisbed scholars 
sh ould be voted on at the annual meeting. 

Mr. Homer S. S tepheus, County Attoruey, 
Clarinda, Iowa. 

Dear Sir: 

March 27, 1919. 

Your letter of the 2Gth iust. addressed to Attor ney Genet·al Hav
uet· has been t·eferred to m e for attention. 

You ask: 

'' I s it lega l for a sehool boanl in an independent school 
district to eall a special meeting of the clecto t·s to vote on tho 
tptestion of purchasing free text l)()oks! ln nt l11·r words, ~:an 
the free text book proposition be voted 0 11 at any otl.tet· time 
than t.he annual meeting 1" 

· The statutory provisions beari11g on t his question will bo found 
in sections 2783, 2825, 2836 and 2837 of t he code, and section 2806 
of the s upplement to the code, 1913. 

Section 2783 of the code, as amellded hy chapter 386, acts of t be 
37th General Assembly, in part, p rovides that the board of dircc
toi'S of mry sehool corpol'ation 

"shall, wh en dir·ected by a vote of the d istrict, purchase and 
loan books to schola r~o;, au <I shall provide by levy a general fund 
therefor.'' 

Section 2~06 of the supplement to the code, Hlt ~J, as am enucd by 
<.:hapter 38G, acts of the 37th General Assembly, in part, provides: 

" The board of each school corporation shull at its regulcw 
meeting in .July, o1· at a spe<·inl mreting c·al led fnr t ltul p11rposc• 
bctwern the t ime dcsij!natecl for s uch regular mectin~ and t he: 
t hird Monday in .August, f'stinwte the amoun t l'<'IJllir('d l'nr th e 
general fnncl • • •. 1\o t ax shall be cstimatC'<l l•y the board 
after the thi1·d Monday in August, in eac h year • • •. " 

Seetion 2825 of the eod c, as amended by chapter ~l8 (i, acts of the 



656 REPORT OF THE ATTORNEY GE NERAL 

37th General Assembly, in pa rt, provides: 

' 'All tl1e 1tooks and othe1· supplies pur chased u nder t h e 
provisinns o( t his (·hapter shall be paid out of the general 
fund, :md th e board of supen-isors shall annually certify to 
the hoard of supervisors the additional amount necessary to 
levy for the general fund of said district to pay fo1· such 
books and suppl ies. • • • " 

Section 283G of the code, as amended by chapter 56, act.c; of 
the 37th G<'neral Assembly, provides: 

'' WIICnev(•r a petition signed by ten per cent of the qualified 
voters, to be d~tC'rmincd by the school boanl of any school 
corpo1·ation, shall be fi l('d with the secretary thirty days or 
more bcfo1·c t he am1Ual meeting of the eleetot·s, aski ng t hat 
the qnestion of p 1·ovi<l ing free text-books for t he usc of p u pilR 
in th e pnhlic St·hools th('reof be snhmitted to tl1c voters at 
t he next nnnunl meetin~, he shall cause notice of such p rop
osition to he given in t he call for such meeting.' ' 

Section 2R37 of the code, 1913, provides : 

" • • • '!'he electors may, at any election called as pro
vided in the lm;t ::;el'tion, direct the board to discontinue the 
loaning of text-books to pupils.'' 

From section 2783 it will be found that the board of directors 
may purchase nnd loan text-books to scholars when directed by 
a Yotc of the distr ict, and provide for payment thereof by levy of 
the genct·nl fund. It will IJe notiecd that section 2825 r equires 
that the board of <.lircdors shall "annually" certify to the hoard 
of supervisors the "additional" amount necessary to lc,·y for t he 
genl'r·al fuucl of ~aid distrid to pay for snch book~. Am.l it will 
be further ohsct'\'<'d thnt sc<·tion '280G limit~ the ti me for e~timating 
the amount r cquir<'cl for the general fnn cl to 11ot latPr than the 
thir·<l Monday in Aug ust of cut-It yl'ar. 

Ho, thnt. , e\'l'll tlron~h it m ig-ht be t 1aimed 1lwt S<'etion 27R:I 
airt ho1·iz(•s a , ,otc on this question ut any meeting of the <~ lectors 
of the diHt t·ict, yet in HllY e\'ent t he COl'pOnltimi lUUSt make tWOVi· 
sion fo1· the puyme11t of the hooks by leYy on the gene r·al fund, aud 
the estimate t herefor must be mn<le prior to the third Monday , in 
August in ('ach year. A11y spec·ial meeting of the electors held 
at a date so as 11ot to pc1·mit an estimate heing made without the 
required time would accomplish nothing. 

1 
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B ut there is another provision of onr statute bearing on this 
question, wh ic:h RE.'('ms to indi<.•ntc that the proper time to d<'t<'r
minc the qu('stion of free text-books is at the annual lllC'C'Iin~. 

Section 2836 provides that: 

"Wltenevet· a petition sign('d by ten pet· cent of the quali
fied voters, to be determined by th e school board of nny 
school corporation, shall be fil ed with the secretary thii·ty 
days or more before the annual meeting of the electors, nskin~ 
t hat the question o( JWO,·iding free text-books for the usc o£ 
pupils in the public schools thcl'eof be suhmitteu to the voters 
at the next an nunl meeting, he shall t nuse notice of s1H'h 
pt·oposi t ion to be gi,·cn in t he call fot· such mt:'cting." 

Then the followin~ section, to-wit, 2837, pt·ovidcs t hnt in t he 
even t the electors d<.'s it•c to clist•ontin ue l oani n~ text-bool's to pupi ls, 
t hat question must he s ulJmiitcd to t he <'1ce·tol's nt. an Hllll lllll 
mccti11g. 

It would therefor e S<'C'lll that if the question of di:-;co11t inui ng 
t he p~·actico of supplying tex t-books free to the pupils must be 
p resented and detct·mined ut an Hllltllal meeting, thC'n the q n(lS· 
tion of supplying Slll'h books iu the fir-st instam·e !-.houl<l he tlel·iclctl 
upon and detcrmineu at tlw annual utcl·ting of the electors. 

While · the clcdor-s might !<•::rally determ ine this qn<'stion at a 
spe<:ial meeting held so as to permit 1111 estimate of the amount 
necessary to supply the books pt·ior to the thinl :Monday in Angust, 
yet we are of the opill ion that the Pl'O!)Ct' time to uctcrmine that 
question is at the annual meeting of the electors, and belic,·e that 
such was tile evident int('ution of the legislatnre. 

\ V. n.. C. KE:-<mucK, .tissislant Attorney General. 

t:N W OHl\1 T E XT DOOK S 

T h e county boar d of educators hns author ity to provide r ensonahlo 
compensation to be paid from county funds for the ser \1-ices of d elJOsl

tnrles or text hookll. 

1\lr. A. B. lio0\'('1', County Attor·n<'y, 
1\lat·shaiiiO\nr, 1owa. 

Dear Sir·: 

August l:!, 1919. 

On Au .. ust t' th you 1<•ft with us a letter from your county 
supct·intcr7dcn t of Sl'hools to yOHl'sclf in wllit·h an opin ion was 
sought upon the following: 
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'' Jl n~ the <·o~tnly hoal'(l of ecl11eatinn elceted in accordance 
wit It tltt• pm\'isions ol' sC'o·tin1 1 107~ o[ the <.:ode of Iowa author
ity to tix the amouut ol' t·r,mmission on sales allowed by t be 
r-onJ1I.y tu I he dPpository agl'uts al'l'anged fo t· under section 
~H:~~ of t ile code of 1 ow a 1'' 

N(•et ion :!8:12, supplemeut to the code, 1913, provides that w hen 
unifo l'ln t<•xt-l10oks have been adopted in any county, the county 
board of etlueatintl shall meet and sclcet t he school text-books for 
tile f'ntire t·ounty and eontrad fo t· the same, and that: 

"Tit<' IJoarcl nf' educal ion may atTange fot' such depositories 
as it 1nay dct•nt best and 111ay pay for said 8chool books out of 
the county fllntls and sc•ll them to the school distr icts at the 
same price as pro\'ided for in seetion t\venty-eight hundred 
and twenty-four of this chaptct·, and tlle money received from 
said sale~ shall be r etum ed to the county funds by the said 
uoard of cdm·ation monthly. " 

Seetion 2824 of the code referred to above provides that such 
books shall be sold at cost. 

The eounty board of education which is referred to in t he 
statutt•s above cited, is the board pro\'idcd for Qy chapter 56, acts 
of the 38th General Assembly, and the boar d chosen under the 
provisions of that act has full authority over the m~tter of 
uniform text-books. 

'!'here is nothing in th~ statute wh ich gives the board of educa
tion authority to pay the depository selected by it for keeping 
the books, but the fact that it is ginn authority to select deposi
tories canics plainly implied authority to pay to such depositories 
a reasonable compensation for the services rendered by' them. 

Ries v . H cmmer, 127 Iowa 40S at 411. 

The compensation provided by the board of education should 
be paid from the county fund, but should not be added to the 
cost of the books when they are sold to the various distl'icts. In 
other words, the contemplation of the statute is that the cost of 
ha11 clliug the books shall be borne by the county· and that the 
sr·hool district shall be required to pay only the price which the 
county board of education is required to pay to the party furnish
inr: the hooks under contract with the board. 

SnELBY CuLLISON, Assistant Attorney Gen eral. 
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USE OF FOR E IG:S L ANGt:;\ GE J•ROHllli T im 

T he English language Is the only medium of instruction authorized 
for the teaching of secular subjects in the public and private schools of 
Iowa, below th e 8th grade. Priests and others have no authority to teach 
r eading and writing In a foreign language below the Sth grade on the 
theory that such instruction Is necessary to a proper understanding of 
t h e Bible even though such langu age may be used ln teaching religion. 

M'r. H . .J. Ferguson , County Attol'lley, 
T ama , I owa. 

Dear Sir: 

NO\TlllUel' 3, 1 !) 19. 

Vle ha\'e your letter of October 31st in which you t'l'qllt'st an 
opinion from this dcpartmct1t upon the following pt·oposilion : 

''Under the pn>Visions of chaptct· 198; ads of t.hc :JHth 
Geueral Assembly, is it lawful to teach readinl-!, \\'l'itinl-! 1111d 
spelling in the German lauguage in con ned ion with t hl• 
teaching of the c;atcthi:;;m in a school collllucted by the pastor 
of a church on Saturdays Ot' when the public sl'lwol!) arc 11ot 
in session. Pupils wl10 \,•ill attend will be clas.-;ified below tlw 
eighth grade. " 

C hapter 198, a cts of the 38th General Assembly, to which you 
refer provides as follows: 

"Sec. 1. That the medium of instruction in all sen1hu· 
subjects taught in all of the schools, publ ic and private, within 
the state of Iowa, shall be the English lang-uage, and the usc 
of any language other than English in scc·ulaL· subjects in 
said schools is hereby prohibited; provided, however, that 
nothing herein shall prohibit the teaching and studying of 
foreign languages ns such as n part of th e regulat· sc·ltool 
course in any such school, in all courses above the eighth 
grade. 

"Sec. 2. That any pet·son violating any of the prcJ\·isions 
of this act shall be deemed guilty of a misdC"m can ot·, and 
upon conviction shall he fined not Jess than twenty-five dol
lm·s ($25.00 ) JlOt' more than one Jtuntln•cl dollars ( l\\100.01) ) ." 

You will observe f rom a reading of this clwptet· that the llll'tlium 
of iust.t·u<:tion i11 fi ll seeular subjects in all sthoub, wh C' tl wr publi c 
or· pri,·ate, within th is stntc shall hl' in the English laugll!lgc•. 
Purthcrmot·e, that the us<' of nu.v olht•r language !'or Lilt• lt•;whing 
of sueh S('Ctilat· subject!) is prohihitl•<l , the only i'Xt:cption I•Ping that 
the act is not to be so construed as to prohiuit the .ll'<wlting and 
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stuclyin~ of for<>ign langnuges as a part of the regular school 
course in any sw·h ~c·hool above the eighth g l'ade. 

\Vc do not believe the legislature intC'ncled that the German 
lang-nagc Ol' any othPr' fon> i::r n language should be used as the 
medi u m of ins tru<:tion of r<'ad in :.;, writing- and spelling, all purely 
seeu lar suhjctts, in conucl'tion "·ith the t eaching of the Bible. 
S uch an intcrp rPtation woulcl prac·tic·a lly nul l ify the force and 
C'ffcct of tl1is s tat utc. 

1t is the opinion of t his <li'[Hll'liiiE'llt that tl1c statute i n question 
pen11its the usc of a fo rei g-n huJguagc in f(•<J<·hing t·cli gion, but that 
no one is authMiz<'cl, undc·r tl1e Yei.l of 1 h is pt·i\"ilc·ge, to pt·oceed 
with the tea<:l1ing of purely s(•culat· s ubjeds 0 11 the theory that 
nn unde rstanding of these studiC's is ncc.:essary in the proper 
inst1·uction in r ei igious matters. 

\ Ve a1·e thet·efore of th e opinion t hat the JH'Oposit iou submitted 
to us should be a11swercd in the negati,·e. ' 

B . • T. P OWER:';, .')..ssislant Attorney Oe11eral. 

Note : 'I' he Vl<'W cxpn•ss(•d i11 til is opi11 ion was adllercrl to by 
the district <'ourl at \Van·rly , Iowa, in the case of :Stale t• . A 'lt!J'ltSt 

Bartels, who was found guilty of a Yiulatiun of this s tatute. The 
case " ·as fully sul.>mittetl to th e XUJH't•mc I.'UU I·t at t he May term, 
1920, and the eonYict iou alliJ'lll<'<l. 

School board presidents In convention assembled can raise salar y or 
county supcrinlcudent. (But seeS. 1<,. 124 to the opposite ell'ect.) 

'N . \ V. Comsto<·k, County AttoJ'IJcy, 
\Vest Uuion, Iowa. 

Deat· Sir: 

April 2~, Hl l 9. 

I have your letter of the l !Jt.h iust. call ing uttcntioH to that 
par t of :;ection 274~ of the supplcment to the code, 1913, author
izing the school boat·d p r esidcuts in con Yentiou assembled, to 
int"rcuso the salat·y of the cu uu ty snpcr iiJh•ntlcnt, anti which reads 
us follows: 

,, • • • l tl . aut tc r ep•·esclttut•n•s of the school co t·pora-
tions in session may allow t hem such fu r t het· sum by way of 
compen a.ation as may be just and proper.'' 

OPINIONS RELATING TO SCHOOL AFFAIRS 661 

Under section 1072 of the supplement to the cod£>, 1913, prior to 
the amendment passed by the 38th General Assembly, the sole 
purpose of holding a convention of the school board p residents 
on the first Tuesday in April, 1915, and each third year thereafter, 
was to select a cotmty superintendent or to fill a vacancy in that 
office. 

The 38th General A ssemhly 1h£>rt a m<'nded !!e<' t ion 1072 and 
r equired t he holding of a conYention of the school board presi
dents on the fi1·st Monday in April, 1919, for the purpose of 
selec·ting a county board of cdueation. 

At first blu!'lh it seemed that the sole busi nes..<; that could be 
lawfully transaded at the l'Onvention in 1!)19 was the selection 
of a county boat·d of education. But. upon reflection and furtlH'r 
examination of section 274~ of the supplement to the eode, 1913, 
it would seem that t be school board presiden ts could lawfully 
consider the question of t he salary of the county superintend en t 
at t he con ven tion itt 1919, inasmu(•h us it i s provided m said 
scdion 27-!2 that 

"the rept·csentat.ivl's of the .-;ehool corporn t ions in sessi-On 
m ay allow them sueh further sum by way of compen!!atiou as 
may be just and pro pet·. ' ' 

'l'he s<'hool uoat·d presidents were ''in session" ut their conven
tion held 011 the .first Monday in April, 1!)1 !), and we are of the 
opinion that section 2742 aforesaid is broad euough to authorize 
the delegates to that convention to cons icle•· the question of the 
:salat·y .of the cow1ty SUJierintenclent and r aise it if they so 
determine. 

\V . H. C. KENDUJCK, Assistant Af lornr y Ocnc1·al. 

AUJOUHNMI<~NT OF CONVENTI ON OF SCHOOL P RESIDENTS 

Less than a quomm can adjourn the con venllon ot school p residents 
to a fixed date In the future. 

Mt·. \Y. H. 'Williams, County Attomey, 
Eldora, I owa. 

D ear Sir: 

Apdl 16, 1910. 

Yout· letter of the l:!t h inst. addJ·es.'-;ed to Attorney Ocncml 
H avner has been referred to me for reply. 

35 
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You state that at the meetin~ of the pre~idents of t he respec
t i n• st>hool c·OI'por·at ions c.: on templated in sec t ion 1072 of the 
supplement to the C'Ode, 191:1. a quorum was not present, and U1at 
an opinion from this d epar·tmellt is desired as to whether or 
not t host' pr·t'sent co uld let:rally ad journ the meeting to a fixed 
datt', and at suc·lt adjoHI'l tCd meeting transact the business which 
could ha\'C been legally tr·ansucted at the original meeting. 

I nm unahl(• to find any holdin~ of the supreme court directly 
in poiut 1 Iowe\'t't', umlct· a former statutory provision it 
was rrquin•cl thnt a ~whool tr·easnret· IJe elected at the rej!ular 
nH'cfin~ of til(• hoard of clired o r·s on the third Monday in 
Fi<'ptrmbe r·. Pursuant to said provision of the statute, the board 
met aml cl~C'!('(l a person to that position, and then adjourned to a 
day C<'rfain, about a month therenftcr·, in onlcr· to give the per·sou 
cl<.'d't'(l fill opporltmity tn tlrirrk it over and to P.ceept or ucdine 
tire office. rrher·cupon the hoard adjoul'lled until another day 

r<•t·tain, at whieh time the !.ward met and elected ~111other person 
to the office. 

In passiu~ on Ore power of t.he board to adjourn to a day cer
tain and the lc!-!nlity of the business transacted at the adjour·ned 
session, our suprt'me court, in the case of 

Carte1· v. McFarland, 75 Iowa, at page 199, says: 

"A reg-ular meet ing, unless special proYi sion is made to 
the ('On tr·a ry, may adjourn to a future fixed clav; and at such 
mcetin:,r it will be la,,·ful to tt·ansact any busine~s which mig ht 
~n'"e been transa cted at tbe stated meet ing, of whic h it i s, 
mdced, but the continuation." 

Under· pul'limneutary t•ttles wh en thet·e is Jess than a quorum 
pr·cscnt ut n meetin g of any kind, the o11 ly power which such 
CJIHH'UIIl may excn~ isc is tht' power to adjour11. 

Ar'til'lc 20 of Rc<'d 's Pul'limnentat·y Hules provides: 

'·If a <JUOnun he not prt'Scllt, and that fart. is nsce r·taincd 
by n ~OIIIrt by the ('hair·, or i~r nuy other way pr·eviously 
?etcnm~rctl ~>y the ~ssetnbly, tlrr asst>mhly must adjourn , unless 
Jt remHrns 111 ses..,run to t:ompcl attcndanl'e. If 110 titnc has 
~een fixed fm· the lll' Xt IIH'<'tin{!, the a s..;;emhly, en•n if there 
IS no qllor·um, may fix the time. Otherwise au adjournment 
wo!lld be n dissolution." 
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It has also been held that when there il'l not n quornm pt·es<'nt at 
lllttnicipal meetings, those present may udjonm to a day 
spec ial1y set. 

28 Cyc, 328 ; 
lJuniway 11. Portland, 47 Ot·c. 103. 

I am there fore of the opinion thllt when th<'rc is less than a 
quorum present at the com·t'ntion of the presidents of the Yarious 
school corporatio11s contemplated iu section 1072, .'Wpra, t hat 
such (lUorum has the power to adjour·n the ('orn-cntion to a fixed 
date in the future. 

B .• J. POWERR, A ssistant Attorney General. 

VOTERS CAN NOT REMOVF. DIHECTORS 

There is no provision ln the s tatutes of Iowa granting the voters ot a 
school district the right to remove school directors. 

Mr. W. H. \Vehrmachcr, County Attorn<'y, 
\Vavcrly, Iowa. 

Deat· Sir: 

May 23, 1!)1!). 

\Ve have your lettet· of May 21st in which you ~tate : 

"I am ver·y anx ions to know whether there is any statute 
in this state that would g ive the right to the voters to remove 
the school directors of an independent school district. 

''I am unable to find nny such statute up to this time and 
wish that you might answer this promptly." ' 

We have made a diligent sea r·ch through the statutes and do 
not find anything- which authorizes the remoYal of a school director 
by the voters of the school dis t rict. 

Furthermore, we find that chapter 8 of title 6, relative to 
removal from office, fails to mention the officers of any school 
district. 

B. J. POWERS, Assistant A tfO'rney Gcneml. 

SALARY OF C:OliNTV RUPF.RI NTF.NDENT 

Under the provisions of the act of the 38th General Assembly tho 
board of supervisors have no authority to pay the county superlntcnclcnt 
or schools a salary In excess ot tha t fixed hy s ta tute unles s the hoard or 
supervisors have, prior to the passage or the act of the 38th Genera l 
Assembly authorized the payment or a greater s um by atrlrmative action 
to that efl'ect. 
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May 5, HH!l. 
1\fr-. Andr('w HclJ, .J1·., County Attonwy, 

D en ison, I ow a. 

D<'al' S ir·: 

We have your r<>qncst for an opinion from this department upon 
the question of the salary which should be paid to the county 
superintendent of schools, and you give the following state of 
facts: 

"At a county convention of school presidents held on .April 
2, EllS, in accordance " ·ith the provisions of chapter 107 of 
the 3Gth General Assembly, for the purpose of electing a . 
count.v superintendent of schools for the term of three years, 
in C1·awforcl county, Iowa, the following fH'O(!CCdings were 
had: 'Moved, sccoll(lcd and carried by tmnnimous vote of 
the COJIVC'ntion that the salary of county supc t·intendents of • 
schools l1e fixed at $250.00 per month, and the same shall take 
effect at once.' 

''The board of supervisors took no action whatever upon 
this r esolntion passed hy the presidents of the board of direc
toJ·s, but have paid the superintendent 's salary of $250.00 per 
month, as the claims were filed with the county auditor." 

llowcver, on the 24th day of January, 1!)19, the board of super
visors adopted the following r csol ution : 

"H.csolved by th e board of supervisors of CrawfOI'd county, 
Iowa, that the county nudito1· i:;; hct·ehy authorized to issue 
warran ts for salaries of the county officers and employes, as 
fi~ed by law and the board of supervisors, all in accorda:GCC 
WJth chapter 356 of the 37th General Assemblv of the state 
of Iowa.'' ~ 

You then call our attention to the fact that: 

"The 38th Genct·al Assembly in Senat~ F.ile No. 124 
re~ealed section 2742 of the supplement of the code of 1913, 
fixtng the Ralary of coun ty superintendents in the counties 
o.f the sir-e of Crawf01·d county at $1,800.00, with the provi
Nwn! however, . that 'where a count.y superin tendent now 
rccetvcd hy action of the boai'Cl of supervisors n sum greater· 
than tl1e amount fixed herein, this law shall not be construed 
so as to r·educe said sum." 

You then request: 

"I 'vottld !ike to have a written opinion as to ,,,.hether the 
cow1ty supermte':ld.ent of s~hools ~hould be allowed the $250.00 
per month as ortgmally g1ven. h1m by the county convention 
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of school presidents or whether he shall receive the sum of 
$1,800.00 per year as fixed by Senate File No. 124. '' 

Seetion 2742 of the supplement, 1913, to which you direct om· 
attention, in part provides as follows: 

'' • ~ • County superintende11ts shall rcceiYe tllC following 
salaries, payable monthly and the representat·iues of the school 
corporations in session may allow them such {'tu·ther sum by 
way of compensation as may be. .inst mu:l propet·. He shall 
receive a salary of fifteen hundred dollars a year • • •; and the 
board of supervisors may allow him such further sum by 
way of compensation as may be just and proper.'' 

It will thus be noted that there were three ways in which tho 
salary of the county superintendent wn.r; determined under tho 
old law. First, by thn minimum fixed hy the statute; serond, such 
sum as the representatives oF s<'hool t•orporations might gt·ant in 
addition to the sala1·y fixed hy t.hc statute; thinl, sueh snm as 

· the board of supcrviso1·s might fix in addition to that provided 
for by the statute. 

The foregoing was r epealed by the 38th General Assembly, and 
the salary of each cotwty superintendent of srhools was fixed by 
the statute in accordance with the population of the respective 
counties. However, the followi11~ provision wa.'i incorpo1·ated into 
the a<:t of the 38th Gcucral Assembly: 

'' Pt'OYided , that, wh ere county sup<'l'intendents are now 
reccivin~ by n<>tion of the board of snpcrintcnde11ts a greater 
sum than the amount fixed herein, this law shall not be 
collstrucd so as to reduce said sum. '' 

Under the facts stated in your letter, it appcat·s thnt the board 
of supervisors, prior· to the enactment of this new statute by the 
3~th Genera l Assembly, hnu tak'cn 110 affirmative Retion with rt'fer
C'lJr.c t.o inercasiugo the salai'Y of yont· coun ty snpf!t·intcndt'llt of 
!·whools. It <loL•s Hf>JWar·. howc•,·c1·, that fliC' rrprc•scntatiYes of the 
sehool C:OI'pm·ation in sPssirHI moved and ntloplf'tl a resolnt ion 
iJH'I'<'a-si11g the cOIIIJH'IIsntion of yom· county super inlCJHl<'n t to 
:t;~GO.OO per month. lt fm·thel' appcMs that yonr nuuitor bas 
dr~nn1 a wana11t car·h month for t hat nmo11nt nuder· the hlnnkPt 
re>solution of the hoard of suppr·visors, but it docs not appNu· t hut 
the hoard as su<·h has entered any motion or r<~solution dit•ct·tly 
dC'alin g upon the qtwstion of the comp<'nsation to be pai<l to yout· 
county super·intcmlc•nt. The provision of the act of the 38th 
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Gencml Assemhly is sw·h that no J•c<.ludion is to be made if ''by 
action of the boa rd of supen·isors ~ grettte1· sum than t he amount 
fixed he1·ein " l1as been granted to sueh county s uper intendent. 
'fhc ordinary ae<:eptation of the term '' ac.:t ion '' implies the exercise 
of a power or the spending of energy or effort toward the accom
plislunent of a g iYell result. In this case, the board of supervisors 
have not expcndeJ either effort ot· enc1·gy toward grantiug t o the 
county superintendent an iJWJ'('ase in salm·y. 'l'he action of the 
board has l~en rather one of sufferance and silence. 

A reduction in ·salary fl'on1 $a,ooo.oo to $1,800.00 a year is to be 
r egretted, but the }}J'O\'isious of the Ja w a re s uch that we can arrive 
at no othe1· conelusion 'than tlutt the hoard of supervisors of your 
county have neYet· t aken any action in reference to increas ing the 
compensation to be paid your county supel'i..ntendent of schools. We 
do not deem the action of the representatives of the school cor pora
tions in itself sufficient to entitle your board to call it the action of 
the board of snpcrviso •·s of Cra wford county, and therefore your· 
eounty superintendent's sa lary is t he stun fixed by statute, namely, 
$1,800.00 pe1· year . 

B. ,J. PoWERs, Assistant Attorney Gen eral. 

S.-\L,\ RY OF COl'iXTY SVI'ERI~TENDENT 

A board of supervisors may amend the records so as to make the 
same conform to the true Intent or the members of the board. T hus 
the record may he amended so as to show the amount of the salary 
the board intended should be pa id the county s uperintendent ot school. 

Mr. Andrew llel l, Jr., County Atton1ey. 
June 10, 1919. 

Denison, Iowa. 

Dear Sir : 

Sup plc mental 0 pinion 

We have your letter of June 30th with reference to the opinion 
we rendered you on May 5th upon the question of the salary to be 
paid your county superintendent. In that opinion we held that 
your board had no authority to pay your county s uperintendent 
an am01mt in addition to t hat spceified in the act of the 38th Gen
eral Assembly, in view of the fact that yo m· board of superYisor s 
had never taken any affirmative action with reference to g1·anting 
your superintendent an additional salary. 
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You uow iuiorm us that your boa rd of supervisors have amended 
tbe r esolu t ion of Jannat·y 24, l!H9, so that it conforms to and 
discloses the r eal purpose and intent of your boat·d in the passage 
of tbe resolution fir!>t mentioned. By the passage of this motion to 
correct the proceed iJ1gs of J anuary 24th, i t is clear that the boa rd 
of supervisors intended to grant to your county superintendent of 
schools the salary vd1ich had theretofore been fixed by the r<'pr e
sentatin•s of the school cor poration. 

It is well settled that a Loard of supervisors ma~r amend its 
rP.cords so tha t the r ecords speak the truth and disc·.lose the r eal 
intent of the members thereof with refc r<'nce t o any particular 
matter. 

T od v. Crisman, 12:3 lt1wa (3!):3; 

llfann v. City of LcMars, 109 Iowa 2Gl; 
B eattie u. Roberts, 156 Iowa 575, 580. 

R. J. P owr:Rs, A.ssistant Attorn ey General. 

COM PENSATIO N OF COUNT Y ~lll PERINTF.XDI!;ST 

In counties wher e the compensation of the superintendent was fixed 
a t a greater sum t han Is provided by chapter 293, 38th General Assembly 
and the superintendent res igns and the vacancy is tilled by appointment, 
the appointee Is entitled to r ecel ve, for the remainder of the term, the 
same salary as his IJredecessor. 

Mr. C. M. Miller, Com1ty Attorney, 
Iowa City, I owa. 

Dear Sir: 

May 22, 1920. 

\Ve have your favo1· of the l!lth inst. wh l'rCill you request the 
opinion of this department on the followin~ questions. 

You ask: 

u R('ction 6, chaplet· 293, ads of thr !18th Ocn<'ral Assemhly, 
provides that ' each county s npe1·in tt•ndent of sl' hools slwll 
•·ecein• for his sel'\'iPes the follmri n::: c·ompen ~ation : • • • In 
eoun t ies having a population of 20,000 a11tl Jess t han !30.000, 
$1,800.00 • • • Jll·ovidccl. that, when:• c·ounty supPri ntendc·nts 
n•·c llOW receiving- by ac·t ion of till' board Clf s upcl'\·isors a sum 
greater than t he amoun t fixed herei n , this law shall not IH~ c·ott 
st l'ltecl t o reclu<•c :;aid sum.' 

"'!'his act r<'peal:; section 27-!~, eodc supplcmt• nt , Hl1!1 . 
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''\Vhl'n this ac·t of the 38th General As<iembly went into 
effe(·t ancl for l'iomc time prior thereto the county superiu
tcnclt'nt of this eouu ty ww; reC('ivin~ $2,200.0(1 by action of the 
bonrcl o[ supcn ·isors. aucl (·otlliuucd to r eN•ive com pensation 
at tlH• rate 11f $:!,:?00.00 nnt il he r rsigucd on April l, 1920. T he 
c·oun ty lmaJ"(] r,f cdtkatiou rleded n Sllf'Crssor, who took office 
on A pr·il J, 1 !J~O. anrl it woul1l seem that by str ict in terpreta
tion of 1·lwpiPr ~!J:.l c·itrcla!Jove thl' salar·y of the present county 
R11Jll'rirlf,·rHic·nt is $1 ,sOO.OO in this county; that the words, 
'wlrC'·I'(· c·OIIIll." st rp(•rinten dl•nts m·f• rtnw t·cce i,·illl-! by aPtion of 
tlte board nf sttJWn·isnn; a Sllllt 1-!I'Cater than the amount fixed 
bet·c·in, this law \\'ill 1111l !J~ c·onstruNl to t·educ·c suid l';lllll,' 

apply ouly In llrr•sl' prr·sons in offin' on .July 4 , 1 !)] !J. I am not 
I'll! ire• I.\· sa t islic•cl. IH)\1'(' \'l' r , 1hat this i11terprctation is cot't·cct, 
aucl !<inc·!' $ l.~on.oo is so I i lt II' c·om prusa t in11 for work rt>q u irin~ 
nhilit,,·, Pdtll'a1 io11 und C'XpPt'if'llc·l', it ncrcls 110 at·gument that it 
is not £'Jitl!.tg-h. 1 shnulcl like to have your (•pin ion as to the 
t·ompr•nsat ion of t he• prC'sr>ut iJ•c·umbl'ut of tlte ofiiee of county 
.SIIJ><.•rinl Pn tlcnl nf srhools in thi'i <·otmty which has a popula
tion ~>li~dttly u11dct· 30,000." 

P r ior to the laking- ctl\·..t of chapter ::!!13, al'f~ of tit~ :38th Uene t·al 
Asscrnbly, the tompensation of the c·ou11ty sllJH'rinteHtlrnt \HIS fixe1l 
by scetion ~74~ of the E)l :J sup1>1emcnt to the code. Section 6 of 
t.hc <·hnpter l'<'!)t'als the srdioll lust t·efe l'l'l'd to and enacts a substi
tute tlwrcfot• and fixes tltc sala t·y of the count.y supct·intendent. 
It contuins, howcvrt·, the follo\\'ing proviso: 

11 P t·ovidc•d that whcr·c county superintendents nt·c now rceciv
in~, hy adion of the hoard of supcrYisors, a gt·catrr sum than 
the umount fixed herein, this Jaw shall not be eonstrued so as to 
J•cduec said sum." 

It was the intention of the l('gi:-<luture to permit £ahu·ics then fixed. 
which were in uecess of tlte amounts named in the 11ew ad, to 
remnin as fixed. The compensation was a given sum anuually and 
for the period fo r whi<'h the superintendent had been elected, and 
I think it is propet· to hold that the sum so ascertained would con
t in ue t hroughout the period and might properly be paid to the 
appointee who was appointed to fill out the uneJoq:; ircd t e nn of t he 
comtty superintendent. 

n. J. POWER!", .Assistcmt Allorney Genrml. 
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F..XPENSF.R o•' COUNT\' SUPE RI NT F.NDENT 

Board of superv isors has no authority to pny expenses of superln· 
t emleot while attending a convention outside of the stale. 

Mr. Andrew Bell, Jr., County Attorney, 
D enison, Iowa. 

Dear Sir: 

Murch 2.3, 191!). 

Your letter of the 1 !>th inst. addr·es.sed to Attorney General Hav
ner ltas hee11 referred to me for reply. 

You state that your county su perintendent of schools at
tended a meeting of the department of supcrintcnde11t.s at Ch icago 
rece1ttly. Y(lll then ask for an opiuion from this department ns to 
the authority of the hoard of supervisors to nllow and pny his 
exl;enl':es in1·111TNl while at. the said meeting. 

Scc·tiun 27-12 of the supplemPnt to the c'oclc, 19 1 ~, provide~ among 
o ther things: 

" IT t~ shall rPccive a salm·y of I \rrlvc humlred fifty dollars a 
~·cat·, the rxpt•ttses nf net·essar~· oflic-c stat ion ctoy ancl postage, 
and tlwsc· illl'lltTf'tl in attrntlunr-c upon meeti tt~s eallecl by t hn 
sHJWt'illt.rncll'nt of puulic instn11·tion; daims thcrrf?r to bl' 
111ade hv wrified statcmrnts fi lt•tl with the I'Otmty amlttor, who 
shall cl;·aw ltis watTant upon the f'Oilnty tr1·asnre1' thet·efm·; 
and tin• lHHll'<l of sll)1f'1'\'isors ma,v allow hi m wt•h ftu·thPt' Slim 
hy way of t·omrw nsnt ion as lllay ht' jnst mu] prorwr." 

Rt•dio;t 2-1-1-1-h or the suppll'mental Sllpplcmrnt rwovides among 
other things: 

"He shall. 1111 the first Monda~· of eaf'lt 111()11th , fil e with tl~e 
t·ounl\' awlitot· an ill'tnir.ed and Yerifird Hlu tPm eni of Ius 
aduai and IIC'C'('SSUI'V eX )H'llSt'S ittc'lll'l'('(l tlt11·in~ lite )H'C\'iOilll 
month in the perf<~rmam•e uf his ofllc·ial tlutirs ll'itltin hi.~ 
ccmnly, nnd suc·h expenses shall hi' puid hy thr c·oHnty ho(lrcl 
o[ sUJWI'\'isot·s out of t.hl' cot111fy fund. hut the totul amount. 
so paitl fnt· nn,\' one ~·Nu· fm· SUt·h put·pnsrs s hall not <'XI'f'l'tl t.lw 
sum of $2:-iO.OO." 

The fore:.r11i11 go statutor.v pro\'tstons nt·c• thP onrs rc•lating tn t hl' 
cxprnscs of thl' supcr inten<lrnt of puhl ic instrlll'tion, 1w~·ahle l•Y 

t he board of sn pcn·isors. 
It wi ll he noticed therefrom t hat no provis ion is made fnr the 

pnymen t nf stlt'h ex Jwnscs as wet·c i neu l'l'etl hy you t· c·utmty s11 prt·· 

intendrnt wh ile attending the mcet.i11g in Chi<·a~o. 
\V. R. C. K1-:Nr>niCK, ·A.~.~islrrnt Allornry Or7tCral. 
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Co1111ty superintendent Is not a llowed expenses Incurred In a trip out
Ride the 11tatc. 

Mr. J,<'w 1\(<·Donaltl, AttOl'II<'Y ut l Jaw, 
Clteroker, I owa. 

Dear Rit·: 

,July lG, 1 !)20. 

Y our l<'ll<'l' of the l 21 h in st. nd<hcssed to the attorttey general 

has bet>n t·efcrrcd to me for attention. 

You ask fot· an opinion from this depa rtment as to whether or 
not the t·otmty supet·intf'ndeitt of 1)ublic instntr·t ion in your 
<·mtnty is entitled to her C'XpcttS(•s itH·urrerl in attetHlin~ a conJer
Cllf·c of pcluc·atot·s at \Vashi11g-to11 , D. C., as a tlc•lcgate from the 
stnk oC Iowa under appointtllf'lll hy the governor. 

I am of the opinion tl.at thc> hoard of supcrvisot·s of your county 
would lun·e no authori ty to allow suc·lt expenses. !-iPc·tion 273-1-b, 
r elu ti11g to the expenses nllowcd a coun ty supcrintcn<l<.'nl of public 
instn~etion, provides: 

" H e shall, on the fi t·st Monday of each month, file with the 
couttty auditor an itt•mi?.Pd and verified statem ent of his 
actual and 11eccss;u·y cxp<.'nses in curred dm·ing the previous 
month in the pedorman <•e of his official duties within his 
county. • • • " 

I t is also provided in sN:t ion 27-12 of the sHppl<.'lll<'ll t t o the code, 
1913, that the count.'' SU J1Crintelldent of public im;t rud ion shall 
recrivc his expenses intunNl in attendanc·e npon m~>eti ngs called 
by the ~tutc super·intendcnl of publi c iustrudion. 

ft is therefor e appat·cnt that the ex penses inc·utTed in ntteud
ing a conference outside the state of Iowa, an<.l <·allrd by LUI 

official oth er than the sttp<.'rintPtulrnt of pnhli<.' ins trudion of 
J own, <.'unuot b e allowed by the hoard of supervisors of the county 
of the residence of such c·otmty superintendent. 

W. R. C. KE:o<r>Rt('K, A.ssistant Allontl'!f Genr1·al. 

WHEN A VILL:\GE I S WITHIX PROPOSED DISTRICT 

Populnllon or village Included In consolidated school district shou ld 
be ascer tained by count or Inhabitants res iding upon ant1 within limits or 
platted aren. 
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June 9, 19:!0. 

Mr. C. E. Miller, County Attomey, 

A lbia, I owa. 

D ear Sir: 

Refening to our conversation over the telephone t his morning 
about the const ruction to be placed upon that purt of ehapter 14!), 
acts the 3 th General Assembly, embt·accd in lines sixty to Rixty
four of the act, inclusive, will say, that section li7 of the 1913 
supplcmrnt to the code, pertaining to the census of the state, 

pro,·ides as follows: 

'' 'Vhcrever in the code or the s upplement to the code, the 
population of any rounty, c~ty ?r town is refe~red to, it shall 
l>c determ ined hv th e publtcahon above pt·ovtded for as of 
the elate of said ·certificate, ancl such census publication sh~ll 
be c'·itlencc of all matte1·s therein contained, and of snttl 
certificates t hereto." 

Section 638 of the code, pertaining to municipal corporationR, 

provides in part as follows: 

"The municipal corporations refencd to in this title shall 
he di,·idcd into cities of the first nncl eitics of the second class 
and towns. Tomt sites platted and unincorporated shall be 
known a<; villages." 

I take it from om· coJ1YCt·sation that it is a village involved itt 
a formation of the sehool district in yom cotmty, and if so, tho 
census law does not requ ire that a separate census of the village 
be taken att<l i t would therefore serm to he proper to determine 
bv ac-ttwi <·onnt the numbet· of people rcsidin~ in such villa~c, it.<; 
b~undal'ie<; to be d t•termined by I he plat thereof. Anyone l ivin~-t 
outside of the plattetl portion, of courS<.', should not be inc\ uded 
in th <.' IIUmlJer of inltalJitants cmhr·m·t•ll " ·ithin the limits of the 

vi! lag<.'. 

Applying
question you 

this ntlc, I think you muy prop<.'rly dctet·minc thn 

un' conft·out.cd with. 
J. Vv. SANOl1SKY, Ax.~ islcmt Allorncy Ocrtcral. 

Consollclutcd school clistrictR arc cmhraccd In term ••Jndl'pl'ndc-nl dill· 
tricts" :\llcl candidate!! for dlrecton; tohouhl be nominaletl by pellllon. 
Treasurer o! such ditstricts should oo elected uy uoard or directors when 
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d istr ict floes not lnc lurlo' city or town. It district Includes city or town 
t reas u rer Rboultl be r· l ~ct<:rl IJy vote same as directors are elected. 

l\h·. Cad lf . Cook, County ,\ ltonwy, 
C l<'nwootl, I owa. 

D eur Sir: 

February 10, 1920. 

'Ve hnvc you r· fa,·or of th<' ninth inst., submitting the follow
illg pr·opositio11s (M the npinion of this department: 

You s tale: 

"}'i,.~-.t.: \\'lint. is llr<' metlrod of elec:ting officer s in n con 
solidatNl sdrool distt·i<'t just formed, and is it n ecessary that 
candi<lal <'s file nominntion papers? 

"Sec:oml: Js tire t reasure •· of a consolidated distr·ict 
elet'tt•tl or· nppointrd 1" 

You will oltsrn·c tlrnt l1y th e pr·oyisinns of scetion ~7!)-l.a of the 
supplcmcntal s u pplemcr rt, ns nmrndcd by chapter 4:32, 1wts of 
tir e 37th Ocnl'nrl Assf'mbl~', nn<l c·haptcr·s 14!) and 2i7 of t he a<·ts 
of t ire 38t.lr 0<'11CI'III Asscmhl_v, whi<·h d <'nl \\ith th<' ques tion of 
C'Onsol id nt<'d <listrids, that Slll'h dist. rids are designated iullcpcnd
ent consol iclnf<'d distr·i!'ls. 

Y ou will f11t·th(•r oh~rr·v<', by ref<'r'l'in~ to sed ion 275-t of the 
1!'11 3 su ppll'm<'n t, t hat proYision i:-; t h<'r·c made as follows: 

"'l'hc llllllrcs of all p<>t-sons nom inated as Ntncliclatcs f o r· 
oflic·c in nil imlcpelld<'llt cit.,v or· town distrids sha ll lH• fil ed 
with tir e Sl'Ct·c ttu·y of the st·houl hoa rd not later· than sC\'<'n 
lln~·s p n•\'inus to 'the day on wh il.'!t t he annual s<'hool elN·liort 
is to he held.'' 

'l'hcrcforc, u omi nat iou paper·s s hould be fi led in cousolhlatctl 
dis tr·icts. 

As to yonr sct·ond proposi timt , I will cn11 yonr attention to 
sectiou 3757 of the sn pplc•mcntal suppl ement, which provitlcs m 
par·t m1 follows : 

''On I he sn nu1 cht~' t.lre honnl of Nll'h inclcpencl<>trl. 1·ity, towu 
nrHl villag-<' c'CII'JHll'atiotr, :-wltnol townships mai11tainin~ sc·hool 
or· SC'hool-; wit It h i;.dr sc·ltool dPJHll'l rll<'lltx, llllcl c·nllscll il1111 c·d 
irHl t•twnclt•ltt. sc·lrool dis t ric·ts, CX<'<'Pt as pi'OYitlPd in sC'<·t ion 
::!7:>4 Of this <·hapll'l', an<) the It('\\' hoard of C\'('r,Y othct· S(·JtooJ 
corporation, shnll e lect from outside the board n secreta ry 
and treasurer . " 
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The exception r eferred to is con tained in section 2754 of the 
1913 supplement, rutd is as follows: 

" I n dis trict s composed in whole or in part of cities or 
towns, a treasurer sha11 be chosen in like manner. " 

"In like m a nner" r efers to t he election of directors by a vote 
of the e lectors of the dis tl"ict. In s uch cases the treasurer is 
elected in the same mallncx· as the members of the board. 

The pat·ts of the two sections nbo,·e set out are, to say the leas t, 
confusing, if n ot, in fact, contradictory, but, however that may be, 
it is perfectly clear, t hat, if the consolidated district does not 
include a c ity o r town, th en the t t·easurer should be elected by the 
b oard of dit·cctors, wltile on the othet· lland, if the consolidated 
district docs cmbmcc a c ity or town, then it would seem as though 
the treasurer s hould be e lected by a vote of the electors of tho 
district. 

J. , V, ::)ANDUSKY, 1i ssista nt ..tifiol'ncy Gcnc,·al. 

l'llllLISIIING NOTIC E OJ<' PROJ•OSED DISTRICT 

\Vben a n attempt Is IJc lug made to organize a new consolidated school 
district con!:l ls ting or lund In two counties a nd there Is no newspapers 
publis hed lu the dlstl'ict, It Is surr lclent that notice be published of such 
Intended formation In t ho neares t ncw!:lpaper having general circula tion 
in the propose!! district. It Is not necessary to publi sh notice In news· 
papers in both counties. 

Mt·. \' cruo11 .Jol11 rson, ('ouuty Attorrrcy, 
Sidnt'y, I owa. 

D ear S ir : 

Scptl!mbct· 21, 1920. 

\ V e ba , .c yo ur r·c11 ucst Cot· uu opinion upon the following ]WOp

osition: 

"A n ew cmrsol idutcd ~><.:hool di~-tt·ict is beitrg- f ormed il1 the 
Jlorth part of l~' remo11t coun ty and th e south part of Mi llR 
co u11tT . 'l'h<' re i s 110 Hcwspapcr published within the COll 

firH•s 'of th is u cw I'Oirsol idnt<'d s<."lrool <listrit- t. The nt'arc~;t 
lH' WSJWper· is puhlislrt'd ut. 'l'lrtll'lliHII, Iowa, 1111d is abou t thr"<'ll 
arul a half m ilc•s fr·our thl• (.•ousoli <lat <'< l ,;c•hool <li~t ril'f., i11 
quest ion, a11<l lrus a ~<'ll <.' r·a l t·in·ulnt ion OY<' r" t he cnt in• t·onsol
idated <.list r id. Two newspapers arc puhlish(•u at O len wood, 
I owa, a point loruted nhout nine miles fl'om the consol idated 
djstrict in Mills county." 
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You dl.'sirl.' to know whethc1· it is neeessary to publish notice 
of the fonnation of this distrid in Mills eounty. 

In ans,,·er·ing your· inquir.v, we clPsire to dircet attention to that 
pat·t of sec·tion 27!H-a, supplement of l !H:1, as amended by chapter 
4:1:!, a(·ts (Jf the :!7th GPneral Assembly, and chaptet· 149, a cts of 
the ~38th General Assc>mbly, whic·h JH'O\·idcs as follows, after deter
lllllllllg' the prot·('(lut·e to he followeJ in t he fo rmation of a 
cousolidat('{l intl(•pendent school district: 

"All notices u nd ct· th is Mt shall be by one publ ication iu 
a newspapc·r published within the proposed distri ct, or if 
there uc none, then in n uewspa pe1· having general c iTculat.ion 
within th<' proposed t·onsolidated district, which publication 
shall be made uot less than five days not· more than fifteen 
clays prior to the bearing ot· election to which they refer. " 

We nrc illt•lincd to b(•}icn• that the statute has been substan
tially complied with unde1· the fac·ts you have presented. Notice 
has been puLiishecl in a 11ewspaper ha\'ing general circulation 
within the proposed consolidated district, and the fact that a 
smull portion of the district lies in a cow1ty othe-r than that 
wherein the newspaper 'is published d oes not effect the legal ity 
of the Jll)f i1·c giYCll. Evc•·y step rc>C( u i rC'd hy th e statute has been 
compl ied with; more eannot he rNJtlircd. 

n. J. POWERS, Assistant Allornry Or·?uTal. 

WHI<~RE 1'\EW ))ISTHI CTS I"Oill\1 1<~0 A F 'l 'EH TAX BS J ,E\ ' I E D 

Where n new school cli.slrict Is formed afler the taxes for the old dis
t ricts buve been levied such levies are to be deemed void. Exception 
stalec.J . 

M1·. '1'. M. Basmusseu, Cotwty Attm·11ey, 
Exit·u, Iowa. 

Dea•· Sir: 

Odobr 11 , 1920. 

You,. request for the opi uion of this de (>at·ttnen t on the follow
ing- question has becu r efcl'l'ed to me for attention. 

You state: 

. '·'fhl' tt·~,a~u•·e•· of this t•c•unty has •·eqnesh'tl that I gin.' 
h1111 au optutun 1111 the (•c>tlstrndiou of sN·tiou :!1~14-a, para
g t·aph ( IJ ) of lhf• supplemental supplement, r elat ing- to sehool 
taxes aft er the formation of a I.'Oilsolidatcd di~tr·il·t . It would 
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se~m that under t h is sel'lion a ll taxes pt·cvionsly l'el·tifit•tl 111'1' 
vo1d as to the pror)et'ty in<·luded w ithin the consolidated dis
tt·ict. In two instances in this county consolidatiC'd distri<'ts 
w e re fonu<'d and o•·ganization of school boards perfected after 
the fi rst of .July of this year, allCl levy made for school pur
poses as provided hy law. The proceeds of this levy will 
not ?e antilablc until He.:xt yca1·, of cou•·se, and the qnery 
now 1s what becomes of the taxes levied and in part collecteJ 
this year em the property within the respective consol idated 
d istricts; that. is, l a m refening to school taxes only. 

' ' The seetion rcferrf'd to specifically proYides that when 
organization of sehool board is completed, 'all taxes pre
v iously certified shall be void ; " levy is made and cet·tified 
by the n ew boa•·d, and levy made by the board of super
viso•·s at the same time and iu the same manner as other 
school taxes, which is for the ensuing ycnt· only. 

"One of out· consolidated districts is composed of one e11ti1·e 
sehool towm;hip, so that in that case tbc taxes paid would be 
retnrnNl to the same district that paid it, in case there is 
any wanant fo r payin~ it. The othC'L' district is composed 
of t errito•·y in two different toww;hi ps. 

''The tJ·easnrer wants to know what to do with this monev 
eollccterl from the owners o£ property within thC'sc consoli
dated districts, which •:was levied last. year an<l in 'pat·t 
collected this fal l. 

"\"Ve ~houlcl very m uch appt·eciate youl' opi n ion in the 
matte r." 

Paragraph (b) of section 2794-a of the supplemental supple
ment, to which you refer, p rovides as follows: 

"The orj.!an ization of the school hoat·d in consolidated inde
pendent sc hool eorpot·ations shall be effet'tecl on ot· befot·e the 
first day of ,July followiug thei1· c ] <'(~t.ion, and when com
p leted, Hll taxes previously certified shall he void so fur as 
the property within the limits of the I!Onsol idatcd indf'P<'IHlent 
school t'orporation is emwcrncd, and the hoard of said con
solidated independe11t sehool eorporation shall at a rc~ulnr 
meeting or a s pecial meetin~ called for the purpose, at any 
time pi·ior to the thirJ Monday in August nf ea<:h year, levy 
for the gen<'rnl fund of said sc·hool the nmonnt of a ll llCCC's
san: taxes for all sc·hool purposes, whil'h shall not ex<·eed fifty 
dollars fm· e1H'h person of sehool ag-c>, ex(•rpt that whcr·e an 
appr oved hi~h school cou rse is 111aintained in Slll'h !-Whool th e 
le\'y may be sixty dolla r·s for eaeh pe•·son of sdwol a:,rl', the 
amo unt so lev ied t.o be cc•·tified hy t. lwut to the county lmartl 
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of SII JWI'Visors ott cH' ht•fot't' lite firsL Monday of R<'ptC'mlH.' I' 
i11 e;wll year, and 1 hf• hoarcl of superv isors shall le,-y said 
tax 11t. the sa1111' 1 iwr , a11d i11 1'!11• sarnf' mamH"t' tlaat othee 
sdaool taxes <11'C t'CCJIIireu to be levied. " . 

The for<'going pro,·isions contemplate that the organization of 
the school hoard in consolidated independent school corporations 
which ba,·e been completed under paragraph (a), as amended by 
chapter 432, acts of the 37th Genet·al Af'isembly, of the section, 
shall IJc effected on or before the first <lay of July following their 
election. Upon the happening of which event and at which time 
all taxes (for· school purposes) previously certified shall b e void 
so fae as t he prop<>t·ty within the limits of the new eonf'io1idatcd 
scltool <·ot·pomtion is ron(·CI'Iled, alld the hoard shall at a r('gular 
mcetillg, or a sp('c·ial m<'cting railed for the purpof'ie, at any 
time ]Wior to the thinl Moll<lay in August of each year· make the 
n eecssa ry lc,·y upoll the taxable propcrt.y within the Sl'hool eot·po
rat ion fot· all sc·hool pnt·poscs. 

This levy, in ctfc>c·t , supet·ccclcs any levy prcvionr.;ly made, in 
that yNw, llPOil the taxable property within the limits of the new 
district for .sdaool pm·p oscf'i, but in no mann<'r effects the levy 
thereon made <l111·in~ t]te ]H'f'ViOUS year and t.Jte proceeds of wl)ich 
were intended a nd m·c ne~:<'ssary for t h e maintenance of the 
sehools of the distt·ict until the fnll(ls arising from the levy made 
by the board of the 11 ew district are a,·ailablc. 

In other words, if the leYy of taxes made by the board of the 
11ew consolidated school corporation is upon the same property 
few the snme year as a levy thet·etofore certified the pt·iot· levy 
is thereby malle void, otherwise Hot. 'rher·cfore if the t.axcs in 
the hands of the treasurer were levied the year previous to the 
formation of the t•onsolidatcd distt·iet they nrc Eceessat-y for the 
maintctta11cc of the sd10ol of the new distr·ic;t and should Le paid 
over to the treasm·et• tl.tet·eof, while on the othet· hantl, if the 
taxes so held are t.hc pro~:ecds of a levy made and c~et·tified in the 
same year that a lc\'y was made and certified by t he school board 
of the 11 ew consolidated district, then thPy shon ld be r<'fnndcd to 
the parties who paid them , otltct·wise the taxpayer would be taxed 
twice in the same yeat· for the same plll·posc. 

J. W . SANDUSKY, Assislnnt Attorney Gcne1·al. 

OPINIONS RELATING TO SCHOOL AFFAIRS 5-~ '' 
D UTY OF OLD SCH OOL BOARDS WHEN 1'\EW DISTRICT l<'ORl\lED 

When a new consolidated school distr ict is formed and directors elected 
therefor, it is the duty of the old school boards to wind up their business 
and turn the prope rty ove r to the new board. All contracts in fo rce 
at the time of consolidation should be carried ouL 

Tax levies certifte<l up by the new consolidated boA.rd In certain cases, 
cancel levies previously ce1·tifted by the old board. 

M'r. Paul E. Hoadif<'r, County Attorney, 
Logan, Iowa. 

Dear Sir: 

October lH, 1919. 

We have your letter of October 6th in which you ask for an 
opinion of this depal'tment upon the following propositions: 

"First : What board has charge of t he ~·whools in the 
tel'l'itory taken over a~ a C01JsolidateL1 sl'hool distri l't, wiJit'h 
at·e now numing i11 the sante s<·honl buildiugs, and u11det' the 
con tracts with teachers made by the fonuer :-l'iwol townships Y 

"No new building f•au he acquired by the tH'W distrid this 
winter and it becomes a questio11 of how to rnn tht> ::<chools 
and p~rticularly as to what sl'hools the pupil<; should attend. 

''Second: '\Vhat. taxes arc caucelled by the organizution 
of the new district, aud what is to be done with the l'nntls on 
hand by the old township boarcl'l" 

In answering your first proposition, permit me to state that as 
we view the law with reference to consolida ted sc•hools, the inten
tion was that the old sch ool boards in districts coYcred in whole 
or in part by the organization of a consolidated district should 
proceed to wind up their atfai1·s and turn their pt·opet·t.y over to 
the new consolidated Sl'hool district. Tltis would be in accord
ance with section 2802, supplement of 1913. rrhe cont.mcts with 
6ch ool t eachers entered into by the old boanl should be conti nued 
over by the old board, or by the ('OIIsoliclatccl board . It is HOt 

necessat·v that the er ection of a new building be l'Omplctcd befot·c 
the He\\~ board assumes jurisdiction. The consolidated distril't 
becomes an organization whenever t.he d istriet has been funn ed 
by proper procedure and directors elet·tecl for cm:h district. 

Linn G1·ovc Consol1'clalcd Srhool District 1'. Rokitan rt al. 
169 N. W. 656. 

Immediately u11o11 the clediou of the di1·cdors they ltave au thot·
ity to and are chaq:~eu with thP. duty of c·ar·in!! for t hr pt·o1wr1y 

:!7 
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a11tl all'airs of till' I ll '\\' di-.tt•i.-f. lt j-. fo h1• lllldC't"l'fOOd, hoWe\'er. 
!ltaf lu•t'ut·• · 1111',\' c·att lw "lolltt•d with jut·isdil'fion OYCr the prop
t·t·f,\· i11 lh f' hands of flu• oltl hoarcl ttl' hoards, that t he old board 
slt all turn it ow·•· to th1• new board m the manner provided in 
st•"t.itm :2HO:!, :-;11 p p ll'men t of 1 !H3. 

On you •· second proposition, permit m e to state that as we 
,·iew the law, th e taxes <·ertified by the new board should cancel 
those ~:crt ifi<'l l to by t he old board. I t is the d uty, however, of 
the old hom·d to cu II a 11 elect ion in the tcJTitory not included in 
tlH• "''"' distrid, and after officers have beeu elected for such 
d i!-.t ri <· t , aiHl aftr •· officrt·s ha Ye bccu elected for each district, 
t.IH•n the funds oil hancl shoultl be divided in accordance with the 
pt·o,·i-.;ious of sel'l iou 2~0:!, su pplemeut of 1913, between t he consol
idat C'd distri1·t ancl tlt c· nt•w independent rural district. If the 
11cw itul t> pc•ttdt'n t r ural st·hool dirl'dot·s l'mmot he elected before 
tltt' t inw n•quit·pd for l'f'rtif.ving to t.h£> coun ty auditor of the 
lttllonnt tll'<'l.'ssm·y fot· lht• put'pllse of c·ondnc·ting the school during 
tl11• •·om in~ ~···,u·, thC'u 11s WL' view it , the old boat·d should certify 
lt)l tit <• nmo t111t l'<•quirNl to rnn til<• schools in this new inde
JH'IIdC'nt r urn l dist r· ic·t, hut if it is pos.,.ible to elect a new board in 
s tu·h distt·i<·f prior to the timn of cer t ifyin g up such tax, then the 
rnallr r shonld he IC'ft to the n('w board. 

You will therefore ouservc that with reference to the second 
propositiou presented, we agree with the advice you have already 
g-i,·en to your board of rmpervisors. 

B . J. PowERS, As.~ istant Attorney Genet·al. 

E :'\IPIJOYMENT OF DEPUTY SUP ERINTENDENT 

County superintendent may not appoint a deputy without consent of 
lhe board or super visors. 

Hos<' ~[. Pnrkl't', ('ounty S upet·intendent, 
Hadan, Iowa. 

Dear :\fudam: 

August 14, 1919. 

On 1\ ugust 5th yon wt·ote to this department nsk ing an opinion 
Ppon the follo,dng question: 

' 'Does th e ph t·us(' 'With the approval of the board of 
snpervisors enter ed of re<'ord' mean t hut the t·ounty superin 
tE'ndent <·amtot appoint n deputy unless the board says he 
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canT If so upon what grounds should a refusal be based. 
Or does it 'mean that the superintendent shall appoint the 
d eputy and the board approve her choiceT" 

Chapter 311 , a cts of the 38th General Assembly, provides "-ith 
reference to the appohttment of a deputy by the county super

intendent: 
" He may appoint a d eputy with the appro\'al of the board 

of supervisors entered of record for whose acts h~ sh.a~l. be 
responsible and who may act in his stead except m vuntmg 
schools and trying appeals, the salary of such deputy to be 
ftxed by the board of supervisot·s, but the snid salary shall 
not be less than seven hundred fifty dollars." 

I have given this statute considerable stnd y, aud wh ile the act 
is inaptly worded, I think that it.~ proper construction is plain. 
It seems to me that the phrase ''With the appr oval of the board 
of supervisors" is a limitation upon the power of appointment, 
rather than upon the eboice of an appointee. In other words, that 
the exercise of the power of appointment must be with the 
approval of the board of supervisors and not that t.be choice o~ a 
p er son must be with the approval of the board. Thts constructlon 
is, in my judgment, compelled by the faet .thnt the use ~~ the 
preposition ''with '' indicates a connection w1th th~ wot·ds may 
appoint,'' while if the connection had been wtth the word 
'• deputy'' the connection should have been by a vet·b, as, f or 
instance: ''He may appoint a deputy to be a pprovrd hy the 

b oard of s upervisors. " 
It is the opinion of this deparlrncnt, thrrefore, that a <li'JHt.ly 

coun ty superintendent may not be appointe~ withou t the rxt• r,·tsl' 
of the power of appoiutment being authon~ed hy the bourd uf. 

supervisors. 
SHELBY CuLLISON, A ssistant iJ.ftornry Oenrral. 

LEVY OF TAXES WHEN DISTRICT JB IN TWO COUNTmS 

When a consolidated school district embraces territory ln two counties 
the county auditors should not consider the county line fn making the 
millage levy since the consolidated district is so to be treated as a com-

plete entity tor taxation purposes. 

Mr. R. E. ,Johnso n, County, Auditor, 
M uscatiuc, Iowa. 

September ~(1 , l !Jl!l. 

Dear Sir: 
We have your letter of September 25th in which you stale: 
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'' \\•c- luu·c n fUll'1 uf n t'OII~c.li•lal4 1tl '-t·ltuol tli~tric:t known as 
l A'tl< ('IJitMoJ icfllt•~i >'dto•ul i)j,lt'to'l. .\J oout Oll~·fOttrth Of 
tiw ,fi,t•·i •·l i .. iu )hht·Htilh' •·omety ami t hE' re..t iu Louisa 
('011111,\'. 

"'I'll<' <lirwt~or, ttf thi' <li>trio·t lww <·crtifltd to t h~ auditor 
of IA,ui ... n t•ounl,\' ntul ru~·M·If H J,.,._,. that \HH11d rui-.e $29.000. 
ll u'''f'Vt•r, tlw II•" •·t~n·l'iu:: th•• nmnunl t•f uwuc•r to he raised 
in tli•trio·h uf tltis t·llllrnd ~t· tnnk<•< u limit of .,SO.OO for each 
•·hilt! tof "''""'' nttr• in the tli•t rit·t. 

"Thct·c nrt•. I mul .. r>llllnl, :!:!10 t·hiltlrcou. which would ~iw 
them tht· ri;dll t" rni•t• :i<l'-.11~0.00 pin' thr :. per cent ex<:e;;:.. 
ttlln\\t-tl r .. ,. 'hriuku~·· Thirty·'(ln•u nf tlu~· Jlnpils arc from 
)!u-.·ntiur •·nnnt~·. \\hio·h fi;.:urf'<l ut ~0.00 would rai."<' 
":!.'tt;n.rMI. ~our JINtport innotr -.hnrc uf th~ $1 '1.000.00. Thi.~ 
wnnhl mnkt• 11 milln;.:e tn~ ot' :!0 mill• on the ntluation in our 
('011111)'. 

'"l'h,\ 'JIIf',tiou rww nri~~H, .!<>h:t ll 1. u~ auditor o[ this 
<·Uinll.''· li::ure ti' uhnw. or <In 1 tnkr the whole cli•tril't as 11 

hz"i' ntul w11rk nul lito rule'' of our •·ountr to thr total •·alua
tinu nf' tiiC' , Ji ,tt·io•t ! l11 thr laltc•r it.-lttnc:r tlor t·ate would br 
:!!1 111ill<. \\ IIi•· h. li::tn·r<l om the \'tt luat ion i11 )ftt••'ll line counh·. 
wnulol nti'-" l!'t,:lr.O.OO, m· $1.!!00.00 mm·e than thr .numher ~f 
Jlll l'il• in th i' r·nuu ty fiA" tt rr•rl nl $SO.OO per pupil amf)ttnts to. 

"1'he twint r t•ni•e i". ,, .. I i~not•(• l'Ottll l,v liur or do l not, 
wiH'II lll' l'i\·in~ u1 lhr milht:tP ll"\'Y ?" 

ln nn:-:wr r·i u ~: ,wutr inqui l'y. pe-rmit 1 1~ lo ~t ntr t ltn1 as we view 
it . t he eott11 1.•· li11o' z11·e eulit~·l.•· In ll<' i~nored in lc•·yinj! a tn.x 
few n t·on~o) i,l nh'rl •-whonl rli,l rif·1 whit"h rmhra~~ tcr·J·i to1·y in 
two or more t•o)nnt ir,. F<ll' 'l•ltctnl JHtr tlosr• this consolidated tlis
tr io·t ho•·omes n srpnrntr 111111 cli,tiut•t enti ty and the tax rcoqnired 
to "tJ1por1 the "<·honl shonlrl hr ""'"'"'r<l upon nil property witbin 
the di,td..t "I""' the <.,nw lu"i•. If it \\en:• otherwi•r this eondi· 
ti~on mi;.:ht ari't'. to-wit: It mh!hl he thnt 1hPrr would he tw 
•·hildt'('n \\hnbo•·er in 111111 pnt·t of ~l n>'\•utiur •·otlltl\• within such 
di>tri• 1, nnd if you Jll'ffl•rrcl~l upuu lhc• 1hMry t h~t the c;-ount~· 
li111• mndc• t1 tli,tin.-t clh·i•iott of ~·nnr tlio;trid fur taxin)! purposes, 
thr11 yon would rntirtl~· P"'llP<' taxation for th~ reason that there 
wert' no t·hilclrf'n of '<'itOI•I a~C' iu "'iii <li<trit·l . and that the pro•·i· 
sion for 11 tux not tn CX<'t'<'fl !1'~0.00 fur c8t'h l><'l'>oOn of s<-ltool a)!e 
wonltl prC'\'tnt yon fn:11n lt·,·yiu~ nuy tax "hat~·•·er. We d<1 not 
b<olirw tlutl tlw lo•f!i<lntttro• intrn•l•••l that the t••>unh· line should 
thus IJ(' <·fm,idt'rt•tl uud t·nuM"'fiU'Hil~· p~rmi1 MH'h u. tmulitiou to 
nri ... c. 
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W<- ''"''~Core nd,·isc you to i[.!tWre the eonnty line in arriving 
at the mi lla~c lc\~' to be mnde for tbc Letts Consolidated School 
Dist rict. 

B. J. Pow>:R:<. Assistant Altornly Ornlral. 

DIS!<OJ,l ' T t i)X Ot' S('B()()t , Dl,_TRIC'T 

ObtAining th• approval or tho count>· ouperlntendent to a petllloo to 
dluolve a cooaottdateol Independent scbool dlotrtet Is a prerequisite. 

Mr .• \ . l~ay ~loxwt•ll, l'ounty AtlornC'y, 
Corninj!', Iowa. 

Dear Sir: 

August 20, 19:!0. 

tlpou my rclttm to the office from my vacation I round your 
letter of the 31st ult. in which yon a•k for on opinion upon the 
following forts: 

'"fhe sitttotitHt i• that n •· •nt~<olic1atcd distt·i,•t has been 
pt·opc rly Ol'lflllliZo'<l in n t0\\1t,hip o[ this county. :\ow, a 
petition !or d ib.'>l>lntion ha~ been prepat·t><l and hns UJlOn it 
the Ri!(llllfiii'('S of 1111)1'0 than C>IW·t hird of th~ \'Olt'I'S ol' fh~ 
tetTitot·.v wi thin the <l i.•fl•it·l. Thr ll\'l it iou hus locrn fllo•tl 
with till' l'!olllll,\' •tt lll't'intentit'UI ftll' ltrr llf)proml, as l'<'tU itwl 
h.•· 1111' Rlltl u1 t•, hu t shr• dnrs not l'~t'l rligpo~etl to uppro•·c tho 
sumr . ond hus not clonr so .n'1. r hnvr. hcru cn llrrl upcHt to 
l( ive on <op inion tts to whN het· sh~ is 111 pa:.:! npou, whether 
Uw rlil .. •olution must be appro•·rd by het·, or whether her 
uppt·oval consi~t• only in finrlin~ that thr petit ion th(•rrfor iR 
suffir·ien t in form, Mlb~tau<·e and sij!ncn;. 

" I will UJlpre<•intr it if yuu will take the time to l(ivc mr 
yCHII" wriUrn nt•iuinn on tht' mrnnin:,t of thal wnf'd 'nrproval ' 
U"( uN'<1 in thf' ~o«~· t ion rHI'ntionrd." 

· ' f he law IX'rlainiu[.! to your que•tion will be found in !l('l'tion 
:!7n~-o. ~nbdh·i•ion ( f l, "''lll'lrntrnt tu the code, 1!l15, whio-lt reads 
IIA follow~: 

" Whrnc•er n (lC'titicm 'il!tiC~I ,,_,. o11e·lhird or llw elector< 
in o rnn'lohtlatNl iudo•pC'Itdrut "'hool corJlOrntion a.~kinj! thai 
said di,tril'l he dis.<ooln•tl ontl cl~"·rihin;.: thr hountloriN of 
tltr di>trit-1 or tli,triet~ Jli'O!lOS<'tl 111 he •m:anizcd out of the 
territon· thrn iuc·ludrd in >urh ('"""'lidated indeprndeut 
M·hool ~·nrtHmttiuu aml having the appro•·ul of thr county 
RUperiuttndrnt, if one , . .,unty, aml the sntwriuteu~ent of cac·h 
if more thou oue <·ounty, and by the '1ate Mtpermtcndeut of 
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public instn1<·tion if the count.v superintendents do not agree, 
is filed witlt the board of said consolidated independent dis
tric·t, it shall IJc th e duty of said board within ten days to 
c·all an cle1·tion for wh ic·h they shall give the same notices 
a~ are rcquircd in section twenty-seYen hundred and forty
srx of the c>otle, and twenty-sc\'!~n hundred and fifty of the 
supplemen t to the c·od<', 1!)07. at which election all voters 
r·esidin~ within the district shall be allowed to vote by ballot 
for or agaiw;t ~mc·h dissolution . If a majority of all votes 
c>ast at said election· be in favor of dissolving the consoli
dated distri ct , same shall be dissolved and the organization 
of n _new district or distric:ts be forthwith completed by the 
clect_l()n of a boatrd of du·ectors as provided by statute; 
pr·nvrdc<l , howc\·er, that su<'h dissollltion shall bet·ome effective 
on.ly. when th e r·cot·l::!'allization of the tetTitory included in the 
or·t~lltal ('omwlidntt•cl district is completed. T he assets and 
l iahilitit'!'i of nny s nch school c•orporation thus cli!'lsolved shall 
be cquitnhly dh·idcd ns provided in section twenty-eight hun
dred and two of the supplement to the cod'::, 1907." 

. 'l'he ln11gungc of this scrl ion is plain and simple, and the mean
lng unmistakable. The statute aboYe quoted clearly p r ovides 
that the approval of the rounty supe rintendent be obtained 
as a prerequisite to submitting to the voters residing in the dis
tt·ict the question of dissolvin~ a c>onsolidated independent school 
district. EYidently the terms of the statu te confer upon the 
county superintendent the disnction of detcrminin"' whether · or . ~ 

not a petition for tl1 e dissolution of the district shall be submitted 
to the voters. 

So far as the lan!l'uage m;ed in the statute is concerned the 
meaning thereo f iR plain and unambiguous, and it is unneces
sary to r eso1·t to cx tt·nnco us fa<' ts in ordet· to determine what the 

legislature meant. llowevcr, I nm infot-med that the paramount 
reason for confen·iug suc•h seerniugly arbitrary power upon the 
cotmty snpcrintcudcnt was in order that the interests of the 
minority residents in the c!istrict be fu lly protected. For instance 
after a consolidntcd independent district has been organized ~ 
n~w ~chool building may have been erected at a large cost to ~be 
dts~rtct, a~d bonds iss ned to cover the cost. A majority of the 
restd~nts m ~he distl'ict might IJecome dissati sfied , and if the 
question. of d tssolution was submit ted snch majority could carry 
th.e el:ctton ?ucl cast the entire burden of the bond issue upon the 
mmonty res1~ents . To prevent such action by the majority resi
dents, I am mformed, was the principal reason fo r conferring 
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upon the couuty superinl euJen t th t> Jisl'rt?t iuuary power of approv
ing or d isapproving the petition calli.n~ for submitting to the 
"voters the question of dissolving a consolidated independent school 
d istrict. 

Some light is thrown upon this question by the provisions of 
the statute and the practice followed in this :;tate prior to the 
37th and 38th General Assemblies. The original act providing 
for the organization of consolidated independent school districts 
was passed by the 31st ~neral Assembly, it being chapter 141 
of the sessions laws o.f that session. You will find in that act 
the same provision and in the identical language, with reference 
to the approval of the county super in ten de11t, as found in subdi-. 
vision (f), section 2794-a, of the supplement to the code, 1915. 
In the organization of consol idated independent school d istricts 
throughout the state it has been uniforiuly recognized that tho 
approval of the county supet·intcndent shall be obtained as a pre
requisite to the submissiou of the question to the vot ers. The 37th 
and 38th General Assemblies amended the former law by strikiug 
out the provision requiring the approval of the county s uperin
tendent and inserting in lieu thereof provision for a hearing before 
that official, with the r ight of appeal to the county board or 
education. Chapter 432, acts of the 37th General Assembly, and 
chapter 14!l, acts of the 38th General As.r;embly. But no change 
was made by the legislature requiring the approval of the county 
superintendent in case of dissolution. While that fact is not 
controlling, yet it should be taken into consideration when con
struing the provision found in subdivision (f), section 2794-a, 
supra, r equiring the approval of the county superintendent in dis
solving consolidated independent school distr icta. 

Therefore, I am of the opinion that the approval of the county 

superintendent is n prerequisite to subntittin~ the question of 
dissolving Ruch distri<'tS to the vot.cl'A. · 

W. R. C. KENDRICK, A.ssist£tnt Attorney Oenem.L. 

APPROP R IAT IO NS F'OR TEACH E R S' I NSTITUT E 

The board of supervisors bas no authority to appropriate funds for 
teachers' Institute purposes except for current year. 
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January 27, 1919. 
Mr .. Ju)o,cpil Flyuu. ( 'clllll l y Supet·iutendent, 

Duhuquc>, Iowa. 

I>ear· Sit·: 

\VC' IIIH'C' yor11· h.·tters of .January 17th and January 23 rd in 
whicoh you pr<'SNtl the following facts: 

'• 'I' he bonrd of super\'isor·s neglected to make an appro
JWiut iou nnd<·r· t h<> J)l'O\·isions of section 2738, supplement, 
1913. fm· t h<' t·ourrty institute funlcl at t heir .January m eeting, 
1918. Tiln <·otutt.'· institute fund, at the <:lose of the year 
1 !'118, llcowrtlrt•lt•ss lrad on lranrl a halan(•f' of :t:SO.OO. Y ou now 
nsk whC't ilcr· th e hrwrd wonld hHYe authority to appropriate 
$200.00 for lh<' year 1!'1 18 and $200.00 for the year 1!>19." 

I n auswcr·in~ this irH[Uiry, we desire to direct your attention to 
one of' tlif' provisions of' s<'c-lion 2738, supplement. 1913, whicl1 
proviclt•s as {'()IJows: 

'"J'o d(•fnt.v tli C' <'XJICIIst•s of sa id tcaehcrs ' institute, in addi· 
tio11 to th«', fifty dnllars n•cei,·ed annually from the state und 
one-lrnlf of nll c>xaminat ion fec>s collected in the t·otmty, o11c 
httudr·<'<l tift .Y dollnt·~ from the g-<'ncral county fun<l shall 
b.e rwf:itrt~lr. for flrat purpose in t·ouutics l1aYinl! n popula
tton of th rl'ty thousand ot· less, which amount shall be a ppt·o
rwiat cd by the honnl of sup<'rvi~or·s of such county at their 
Jonunry srssion in rach yem·, and in counties of over thirty 
thousand, two hunclt·l' d dollars shall be thus appropriated for 
such purpose." 

You will note that this appropt·iation is made "to defary the 
expense of said tea<:lr<'rs' institute." Under the facts ~athercd 
from yout· kttcr·s, we find that the expenses for the year 1918 
have not on ly bccu paid, but that you have in addition a balance 
of $80.00 ill I he tetH:ht'rs ' institute fund. T he law provide!'l 
that the board or SIIP<'I'\'iSOI'S shall appropriate at their .Januarv 
session in <'ltdt yea r , ill t'OII IItiE>s of over thit'ty thousund, $200.00 
for the pllt')Wst' of clcfrnyin~ the expenses of th<' teac·hct•s' insti
tute>. It is cvid<•tttly the illtcntion of this section to make an 
appmpl'iution suffic·i<'nt to defray the expenses of the institute to 
be held during that year. 'l'he statute does not require that 
the full nppt·opriation ue expended. It merely states that such 
sum • 'shall be available for that purpose. '' 

. It is the opill iOll of this department that the board of supE'r
\'l!lOrs would have no authority u nder this section to appl'' r t·iate 
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$200.00 to defray the expenses of a teachet·s' institute during the 
pre,-ious year when all the expenses incident thereto have been 
fully paid and a balance still remains in the in titute fund. 

We think that the board of supervisors are limited to making 
an appropriation f or the year 1919, and under the facts stated, 
have no a u thority to make an additional appropriation to cover 
the one \vnich should ha,·e been made during the previous year. 

B. J . POWERS, A.~sistant Attorney Genual. 

CANCELLATION OF TE:\ CH E R'S CO~TRACT 

A school board may agree with a t eacher to cancel a contract entered 
into prior to the enactment of the minimum wage law and thereafter 
enter into another contract with the ~arne teacher at an advanced wage 
equal to the minimum wage. But such a contract cannot be antedated 
so as to pay additional compensation for services a lready rendered and 
paid for under the first contract. 

Mr. J ohn H. H oward, County Attorney, 
New Hampton, Ia. 

Dear Sir: 

February 13, 1920. 

We have your letter of February 9th, in which you ask for the 
opinion of this department upon the following propositions: 

"The minimum teachet· 's wage law has been l"ausing con 
siderable trouhlc in the countv a nd I woulrl appreciate an 
opiuion from your offh·(' 0 11 u;c following questions: 

''First: '\Vhere a tNH·hct· has cutE' red into contra•·t pt·iot· 
to .JnJ,v 4th, 1!)1!>, for a less amouut tlwn stated in the mini
mum wag-e law, has t he s c·hool boa rd power· to c·nnccl thal c·on
tract and enter· into a new contra<"t with the :same tE'acher i ti 
order that she may have the benefit of the new law Y 

'' F;ccorlll : T f the boar·o can cancel the contract made prior 
to .July 4th , 191!), and make a new contra<>t, have they power 
to ante elate tlte 11ew eontrac·t 1 'flrat is, c..ould they enter 
into cont ract Fcht'tllll'Y 1st, 1920, ag-reeing to pay the tNwlH•r· 
a c-ertain amount nf money from September lst, Hll!l, thn 
teadt<'r bcing at thut time under· a contract with the same 
board for a less amount 1 ' 1 

In answer to yo111· first qn<'st iutt, permit me t.o state that the 
JH'adic·a l c·onstruetion which has h<'r<'tofore been plac·cd upnn c•nfl
tr·a<·ts cntcr·ed into prior to .Jul,v 4, 1!)]!1, har-; lrc><'~l tlrut n sc·hool 
board might agr·ee with the teaeher to catwel theu· c•ontrad nrul 
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enter into a new co11tract with such teacher, granting her the bene
fits of the new min imum wage law. 

In answer·in~ your seeond inquiry, permit me to state that it has 
been the rul ing- of the superintendent of public instruction that 
a school bourd c·ould not ante-date the new contract and thus 
increase th<' pay of the teachC'r for ser·,·i<'es which had already been 
rendered and fully paid for. The new contract should be given 
force and eft'ect only f t·om the date on which it is entered into. 
This bas been the practical const ruction in such cases. 

B .. J. PowERS, Assistant .Atw1·ney General. 

SCHOOL DISTRICT 

Power to till vncnncy on board and to borrow money considered. 

Mr. Maxwell A. 0 'Br·i<'n , County A Homey, 
Oskalom;a , Iowa. 

Dear Sir: 

January a, 1919. 

You r favor of the 30th ttlt. addres..-;ed to t he attorney general 
has been r·efC'I'I'<'d to me for attention. 

I n your· lette r of the 30th ult. you referred to a letter written 
hy you on the 1 ::lth ult., and nsk('d for an opinion hom this depart
ment. on the t.wo qurstions asked therein, to wit: 

"(1) The fir·st case, a consolidatf•d school district was 
or~anized at \\7r·ight, in this county, which was contested, and 
tuk_en to the s~tpr<'me ('Ourt. \Vhile this c·asc was pending, 
wl11ch wns c•onstdcr·nble timP, the distriet elected directors, and 
they proteed<'d to c·or1<.lud a consolidated school making 
I . '1'1 ' evtcs,_ etc:. rc supreme court ruled they were not legally 
or·gtuuz<'d, uncl c·ompletcly knoc·ked out their consolidation. 
The question now arises whether; the directors of the old sub
di .. t r iet, ns they existed when the consolidation took effect 
would still hold th<'it· office, or whether it ,vould be necessar; 
for the sub-district:; to elrct n ew officers. In case the old 
directors were heln over, there are several sub-d istricts that 
will on ly have one of Rnch directors, at this time, having lost 
the other, and the question arises whether he could appoint 
tl1c balnrwc of the board. 

"We have another situation wherein a consolidated dis
trict el<'cted a treasurer, who qualified and gaw bonds for 011e 
term. He waR .re-elected again last term, hut failed to f!ive a 
new bond. Thts man was a banker, operating a small private 

I 

r 
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bank, and he recently beenme insoh ·en t, the bank thrown into 
the hands of the ret•eiver. and the matt<'r is now pending in 
se>eral different ca<;('s in f<'dt'ral and ... tate court:;, nud we 
also have an indictment against him for em'lezzlement. The 
consolidated district hnd about $4,000.00 worth of funds in 
his hands, which is now lost to them, at Jea'\t temporarily, and 
they do not know bow to proceed to obtain ~unds with which 
to conduct their busin<'SS. There is a lso the question of 
whethe1· or not the directors would be liable for any loss 
suffered by the district, throug-h their fai lure to require the 
treasurer to give a bond. It sel'tns that all the lo~ses which 
have occUtT<'d haYe taken plnrc d\11 ing the time fot· which he 
gave no bond, and t hn t everything was strnight. dut'ing the 
t erm for which a bond waR giyen. 1 belic\·e that this bauker 
also put school wnrrants up as coll nferal fo r personal debts 
of h is own, which had been paid, and should have been can
celled.'' 

As to your first question, section 2751 of the code provides that 
the director of a sub-district of a st·ltool to,vnship shall be elected 
at the annual meeting held on the fit·st Mondny i n March of each 
year, at which election one director shall he elected for each 8ub
district. Then section 2758 of thr suppl<'mcnt to the code, 1913, 
proYides that each dir·e"tor shall hold office for a term to which 
he is elected and unti l a succe~sor is elected and qualified. Said 
section further provides thut in case of a \'acan•·y the office shall 
he filled by appointment hy the boar·d of directors of the school 
t ow11sh ip, of whic·h the sub-di .. trit·t is a pat·t, until the. next annual 
meeting. So that in your t•nse, if there is a vacaney' in the direc
tor·y, then sut'h vaC'an<-y may be filled as provided in said section; 
otherwise the old di1·ector will hold over until the next annual 
m eeting. 

As to your second question, I would call your attention to 
section 2768, supplement to the code, 19 13~ whic:h decla r·es among 
other t hings, that whenever an or·dcr is prcscn11"d to the sc·hnol 
treasurer and there are no funds with which to pay it, the t1·casnr·er 
shall mark it not paid for want of funds, and said order will th aw 
interest from that dntl'. So far as I am ahle to find thPrc is no 
authority for the d irectors to either hono'v monc·y or issue bonds 
fo r the ordinary i11(1ehtcdness of the district, but they arc em
powt>red to <'l'Nlte an indchtC'dncss for pt·operty whi<·h the board 
is expressly authorized to purtlrase. or an indebtedness whi(·h 
they are expressly authorizC'd to t'reate, and they have power to 
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crt:'atc stwll indPbtedness even when there is no fnnd on band from 
whi•·ll to pay it. 

'l'hcreforP, I woulcJ s uggesl that your hoard go aheaJ and make 
stwh indebtedness as t ile stutute authorizes, and then issue wat·
rants or ol'dcrs on the proper ftllld, letti11g th'3 tt·easurer mark 
tht:'tn not paid for wnut of funds, until such time as the board 
can make a tax levy to cover same. In support of such procedu re, 
you might sec: 

llwntuL 1' . Wright, 11 G I ow a, 275; 
J1Jhnsu11 1'. SthiJol Corporation of CC(Jm·, 117 Iowa, 319. 

Tn this •·olltH·!:I ion, 1 might s uggest that you are not r equ ired 
to ful'nish the information requested by your school board as a 
}Hilt of ymn· offi<-ial duties, and in the event of a suit you would 
11ot be r equired to furnish your services as county attorney, and, 
tbercfOI'(' , I would further suggest that you ask your school board 
to consult some competent local attomey in the further progress of 
the matt1·1·, ex<'ept, of •·ourse, any featul'e of the case of a ct·iminal 
11atnrt•. 

W. H. C. KENL>RICK. Assistant Attorney General. 

COl\ll'lTLSOHY VACCTN.-\TION 01'' SCHOOL CHD.DREN 

The state board of health has power to require vaccination of school 
children and teachers nud may bar from school unless vaccinated. 

Mr. F. C. ·Bush, County .Attot·ney, 
Osage, Iowa. 

Dear Sir: 

December 17. 1919. 

Your favor of the sixth instant addressed to the attorney gen
eral has b<'ell rcferreg to me for answer. 

In your letter you say: 

"'fhc ~cltool director at RiceYille ltas asked me as to an 
or~er passed hy t0\\'11 eonn(·il there directing that all school 
r:hlldt·en aud teat·hers be va<·t·ittaled or that those not vac
einnt<'d he harn•d from the l'whool. I under~tand this was 
done nt the suggestion of the stat<.' hoard of health." 

You therefore ask for an opinion from this departm<.'nt upon 
the follo\\'ing questions: 

( 1) "Is this order enfor ceable at all , bei n:r by the coun
cil and ot·dered obeyed by the local board of healt h and 

' 
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npply ing to st· hool only aud not puhlic goa theriu:rs geta•t'ally '! · · 
(2) " Is it enforceable as applying to teachers as well Hs 

pupils Y '' 

( 3) "Cau the \'a<·cinat:iuu order be en fot'(·rd iu any wu , .• 
lltat is any pe1·so11 forced to be ,·ae•·i11ated against the.it· pt·o
testf" 

( 4) "A !so, can teachers and pnpill> be lta tTed ft·om school 
unde1· the onler, for not being val'cinatcd Y" 

In answer ther eto I beg to say that yon have not submitted a 
copy of the ordet· to which you refer. It is. therefo1·e impossible 
to know what its provisions a re. 

I call your attention, however, to code section 25G5, which among 
other things p ro,·irles: 

"The board shall have rharge of and general supervision 
over the interests of the health and life of the eiti.r.ens of the 
stat e; matters pe1·taiuing to qwll·antille, r<•:.dsl l'ation of mar
riages, births anrl dt:'aths; authorit.'· to mnke such rules and 
reg-ulation~ and sanitary im·estigat.ions as it ft·om time to 
tim(' l!lay find lH'<·essar~· fot· tht:' JH'eserYation and impt'OYC· 
ment. of the public lt<'alt h , whi<·h, when madP, shall he C'n
fot·ced by local boanls of health and pear<' ot1ieers of the state. " 

You will obser\'e that the state boa1·d of health is given author
ity to make such rules and regulations as it may finJ uecessary 
for the prest:'l'vation and impt·o,·ement of the )Jnbl ic health, and 
that when made they shall he enforced by lo1·al boanls of hNtlth 
and peace offieers of the state. Such ntlcs and regula! ions whe11 
made have the force and etfcet of Jaw. Pit•rrc 1·. Doolillle, 130 ' 
Iowa, 333. I do not have ally <'OPY or the rnles Hlld regulations of 
the state board of hC'alth at ltand hut I assume that it has adopted 
regulations with refcreuc·c to vaccinution. If so, s udt reg-ulations 
must goY<'rn and it is the duty of the loenl hoards of health and 
the pt:'aec officers of the state to eufol'rc them. 

Wheth er the order of the town t·omteil of Hi•·C'villP, lo which 
you t·efC' r, i!':i <'nfon·eahlc o1· not will dt•fH' IIll upon whC'ther lite 
state hoard of health has adnptccl a t·r·gulation authoriz.iug ot· 
r equ iring schoql ch ildn•n to he va1·cinaled ot· provi<ling- that those 
who are not vac1·iJtatecl shall be harrcrl f t·om Ute sPhool. It will 
also depend upon whether the town c·nu twil in pa,.,sin~ tlti" orclet· 
acted in its capacity as a town eounci l or in its capac:ity as a lutal 

board of health. 
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ft iR t he view o£ this dcrn•·tmrnt thnt the stnt c board o£ health 
might make n o·r~rulaoicon with r•·fr1·rowr to \"acdnution which would 

apply to s~h'"''' uuly, nut! nut iu,•lutle puiJiic guth<>ring.~ generally. 

Jn un~wer to your M'<·ond in•Jttiry, it is t he view of this depart. 
mcnt that whether th<> order to which you refer would be enforce
able us to tcnc·hers as "~II a~ pupils would depend upon the pro
\"i~<ions made by the xtntc board of hculth and also the vuliditv of 
the order of the l~al board or health. If the regulations or the 
~tate board or health were sufiiciently broad to include teachers 
und lhc urtiou of the lo~ul bour·d of hea lth was regular, I see n o 
rea<;(lll why t<>a•·hcrs miJ.(ht not he iuclud<'tl with pupils iu the order. 

Ju uu,wcr to the lir,.,t part of your third inq111ry. I have to ~<ay 
that •rclion :!;;GG, abov~ referred lo, provides for the enforcemeut 
oC such order if made. ;\ s to the Iutter part of you r inquiry, I 
nssunw thul tl•c >tat~ honr<l or '"'olth hn.~ n ot made any regulation 
providing fo1· t'oreil•le mecinntion or any pe&'SOn agnin~L his JWO· 

test, hut >imply pro,·id<"< for the !'Xch"iou of nny who may not he 
\"ncduatcd from t he puhli!· O<·I&Ools . 

Your fourth inttuiry hus alrendy bec•n 11nswerctl. 

I herewith enclose you a copy o£ a brief which has been pre· 
pared b~· this departmcut tou ching some of these questions, which 
may 1>1' helpful to you. 

[1. H. CARTER, Special Coumel. 

OPINIONS RELATING TO FISH AND CAME LAWS 

) l E.'\ XI /Ii() OP i\ tiTWII"l AL AMIII1~11 

"Artlftelal ambuah" u used In ~«lion !551 or the ouppttmental out&PI• 
mtnt means a.ny device artlftctall)• ~nstructtd, or: whatever material com· 
posed, used tor tbc purpoi(c of concealing the hunter from the vtew of 
the game blrdo oou~ht ro be protected. And no dCTice may be uaed with 
the Intent to auraet or dtce:IYe on land or •·ater, exet"pl dero)'l may 1)(\ 

used In huntlnll wild gceso and duckt. 

::-lowmher 1:!, 1920. 
)fr. W. E. Albert, State Fi>h and (;nme Warden. 

Dear Si r: 

Your Jetter of the lOth iu't. enclc..in~t copy of lttter reeci\f'tl 
from T. B. Todd of Mn,on ('ity wherein he rt•tne..,ts an opinion 
from your depao·tment on tbr followins: quffiion hn• hrrn N•ferrl~l 
to me for attention. lie state'· 

" There has bc~n some tu•gumt•nt in nUl' c·ommunity in 
regard to usinl( blinds in huntin~r dtwk-. It >tatt·~ in the 
game ID\IS that au artificial amlul'b rarllht. lw u ..... t. .Jtt,t 
how would you int!'qJret "nrtifi•·inlnmbu~h" nwl•·nu you u'<!' 
a blind mode o£ eornstalks, rttRh('ll, gra!IS("<, or twi~r•t Tt i• 
understood that you cannot usc blind• on •.tate watrr<, hut 
can yon uo;e them on sloujlh laud wi tb tht• onnrr·~ r>emtis 
sion t '!'he county uutlitor uud tonut~· 11'CitR111"t•r or thi• eotlllty 
ulso are iu doubt ohout the nwuuin~ or "outifitinl uonhu•h" 
or the 11~ or ron.-talk;.. rtc .. 8~ 8 hlind. ~one of ... want to 
go contrary to the state lnwl4. llAJ if ~·ou will kindly i11form u• 
by first mail, it will be gt·eutly npp1·ecintNI." 

S..Ction 2:i51 of the ~upplernental supplement or the corle Ill! 

amend ed by chapter 20"2, octR of the :)7th Ocrwral As.,embly pro

,·ides in part na follows: 

"~o person shall kill any of the birdM mrntiont'd in thtK 
IIC.'Ctiou from ony artifl!·inl ambush of any kiud or with •.he 
aid or US!' of anv rmeak hoat or sneok ho~. or (Jtltcr dr<"ofC(' 
usrd for conceattiJent in thr open \\lll~r. ""r nM· nny urtiJi. 
<·iu1 lillht, hatter,\' or any ulh..-r dM•t.\pti•Ht, •·o11lri\·uut.•t! or th'· 
vi(•e whatever. with the intrnt In ntl l'lld or tlt•<·~iv•• nny of lht• 
birds mentioned in tltis ehapter, rxvcpt that dc•·n.vs may hr 
used in hunting wild geese and ducks, but no per.on shall at 



592 REPORT OF THE ATTORNEY GENERAL 

any time hunt o1· shoot ft·om any boat, eanoe, con trivance or 
device whatner ·on any of the waters of tl.is state bet ween 
:-ounset and sunrise.'' 

I am entirely at a loss to understand why any d oubt should 
arise as to the mean in:.: of the term '' artifieial a mbush,'' as used 
in the statute. It should and doe" mean any and a ll devices which 
ha,·e for t !tf'it· ohjef't and purpose the obsetll'ing or concealing of 
the hnnt('J' f 1·om the ,-iew of t he birds sought to be protected, and 
the mal e ria l of wh ich it is, or ma~ be c.:onstru<.:ted is wholly imma
tc•J·ial. 1f its eonstnwtion is a1·tific.:ial its use is absolutely prohibited 
i11 the opPn waters of the state. !'\or may any contJ·ivance or device 
he m;ed with the intPnt to aHra(·t Ol' d e<.:eive su<:h bir ds, either on 
land m· water, ex<·ept thut de<:oys may be used in huntiug wild 
geese and dw:ks. 

J . w. SANDPSI< Y . ... bsislr111t Attorney e enct·al. 

FUNDS OF FISH AND GAJ\IE WARDEN 

The salaries, traveling, contingent and other expenses of state fish and 
game warden a nd deputies should be paid from the fis h and game pro· 
tection fund. The "boundary water fund" cannot be used for such pur
poses, bu t can be used for the maintenance of the state fi sh hatcheries, 
Etc. 

August 1, 1919. 
Hon. \V. E. Albc1·t, State Fil>lt and Game \Va1·den, 

Dear S i1·: 

\ Ve !Ja,·e )"OliJ' letter of l'e<·Pnt date in whil'h vou ask for an 
OJ>lll ion from this dt'paJ·t ment upon the foll owing. proposition : 

"1\fay 1 he fec>s d erivetl u ndf'!' se<.:tiou 2547 -b supplement 
l !ll 3, lw U~('d in paying- t he sa la J·ies and t ravelin g expenses of 
th: st atf' fish and game warden and his deputies. Also may 
t~11s f u nd lw used fot· the purpose of taking care of the con
tingen t cxpe11ses of this department ?" 

In atls\\·ering ,vom· inqui1·,v, we first d<>sit·c to clired your atten
tion to the fc-u·t that the ~mla~·ics ()f all persons eonnected with your 
depa1·lmeut are to be paii! f' J'('lll the fish and game protection 
fu ncl JH·ov idcd fo1· b,,. sc(·f'ion 2i'iG:3-al. supplement 1!)13. This is 
1·equi1'Pll by th(' p1·ovisio11s of l'lwpter ~7~ of t he a<.:ts of t he 38th 
Gent•t·al .\sst•utbly wllit·h slate 11s follows. after enumeratino- the 
amount whi<'11 IIH' wal'(lcn and th e l'mployes of the fish and ~ame 
department shall receive: 

• 
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''All of the a bove salaries shall be paid from the fish and 
game protection fund.'' 

In view of the express provision eontaii1ed in the act of the 
38th General Assembly, it is onr opinion that no salaries can be 
paid to the employes of your department except from the fish 
a11d game protection fund therein mentioned . 

You will further observe that chapt er 272, acts of the 38th 
General Assembly p rovides that 

".All employes of the depa1·tment ~:;ha ll receive their actual 
expenses, while away from their homes on duty." 

You will n ot e that t he act of the 38th General Al'\Sembly fails 
to stnte from what ftmd t hese expenses shall be paid, but if you 
will turn to section 2539 of the supplem ent, 1913, yon will find 
that p r ovis ion is made for the p ayment of a sala ry to t he state 
fish and game warden 

''together with his necessary t raveling contingen t and office 
expenses, to be paid out of moneys collected under the pro~ 
visions of chapter 154, acts of the 33rd General Assembly ." 

In other words, these expenses are to be paid from the fish and 
game protection fund above mentioned. 

Section 2562 of the supplement, 1913, provides for th e appoint
ing of an assistant fish and game warden and fo r the employment 
of such additional assistruJtS as may be uecded. Yon will observe 
that the provisions of this section stat e t hat those thus em ployed 
s hall be entitled to a fi'!:ed eompcnsat ion and in ~tdditi on their 

'' a(·tual ex peuses for time an d money aC'tually employed and 
expended by them in tl1e enfoJ'(·ement of t he provisions of this 
a ct .'' 

The law fails, however, to state from what fun d these expenses 
shall he paid but as we view it, t he (' lear in tention of t he legis
latul·e was that the ueeessary t raYeling and contingent expenses 
of sueh assi.-;tants should he paid from the same f und t hat the 
uecessary traveling and co11tingent expens<'s of t ht> state fi sh a nd 
game warden ar e paid out of, numel.'· , t il<' fis h mHl gamP protec;tion 

fund. 

Among t he duties of the state fish and :.:an1c• wa r d <' ll , is that of 

taking ehargc of a11d management o f the state fish hah·hPri<'s a ml 
of t he stocking of the waters of the stat e with fish uati,·c to tht! 

3lS 
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country. Furthermore, he is required to take such action as 
uecessar·y to protect young fish and to remove them from dead 
or c ut off watcr·s and to perform other duties in the preservation of 
game and fish. 

It is the view of this departrnc•1tt that the funds received under 
section 2547-a, et sr.q, whit•h you haYe designated boundary water 
fund, is to be employed solely for the purpose. of m eeting the 
ex penses of your department in c01m ection with the preservation 
of the fish of this state and iu the stock ing of the waters of this 
Rtate with fish and fo r the pur·pose of maintainin..,. the s tate fish 
hatclH'ries. The law having pro,·ided for the p ay;eut of salaries 
out of the fish and game protection fund and for the payment of 
the neeessary travrl ing and contingent aud offh·e expenses of the 
d~par·trnent out of t he fish and game pt·otection fm1d, clearly in
~l rcates that the legislatu re did not intend the boundary wat er 
fund to be used for those pur·poses. 

We are tho1·efore of the opiuion that the boundary water fund 
should u_e used solely for such expenses of your depat-tment as are 
llOt spceJfieally provided for by 1 hr fish and game protection fund. 

B .• J. POWERS .• Assistant Attontey General. 

POSSESSIO:\' OF FURS OF CERTAIN ANIMALS 

Gen~ral discussion concerning chapter 396, making it unlawful to have 
In ones possession rurs or animals reterred to in said chapter dur ing the 
closed season. 

D ecember 13, 1919. 
H ort. W. E. Albert, State Fish a nd Game \Varden, 

D<'ar· S ir : 

You r letter· of the lOth iust., add ressed to the attorney geu
er·ul '.s office, has been referred to me for attention. 

You_ submit with your letter a communication from D. A . 
Beckwtt.h, Tama, Iowa, in which Mr. Beckwith states i.n substance: 

"A.n information wa~ fi le~ against a person by the name 
of ~.~.~~lk F lyt_lll, itcc usmg- lum of having illegal furs in his 
POSlie~o.;ton dtt t'lltg the t•lo~ed snaso11 Tltat "l .td F' l . 1 · t b · ~ · · ' ,.,, \ nn c arms tf ~·a rnanufat·t~u·er ! aud for thnt. rrason he cla i;ns to bav~ 
f •e. ttght ~o have 111 ~us pos.<Jessiuu during the entire y<'ar such 
Au_1_8 rubs1 ar,~ defu1ed m chapter 396, act::> of the 37th General 
~em y. 
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Mr. B eckwith then asks: 

" ( 1) If Flynn is not a manufaeturer, has lte the right to 
hold from one year t{) anothe r the elass of furs described in 
said chapter T 

"(2) If he is a manufacturer, then could he legally have 
such furs in his possession after the five day limit prescribed 
in said chapter , unless the furs were in the process of manu
facture?'' 

The law applicable to your questions will be found in chapter 
396, acts of the 37th General Assembly, which r eads : 

" It shall be unlawful for any person t o kill, trap , or en
snare any beaver, mink, otter or· muskrat, between the fifteenth 
day of March and the fifteenth day of NoYemhe r following, 
except where such killing, trapping or ensnaring may be for 
the protection of public ot· private property; or to molest, 
inj u t·e or destroy any muskra t house; ot·, to J,ave in possession 
dur ing the 'dosed season provided for in thiR act, except dur
ing the first five days thereof, any of the animals or carcasses 
or pa1·ts thereof described in this a<'t, whether lawfully or un- · 
lawfully taken within or withou t this state; provided that 
nothing herein contained shall be deemed to apply to green 
h ides in process of manufacture. '' 

. In the interp retatio11 of cr·iminal statutes and the enforcement 
t hereof it is a safe policy to use ordinary common sense. The evi
dent purpose of the legislation in question was to prevent the 
unnecessary destruction of the class of animals referred to in 

·said act during the period between March the fifteenth and Nov
ember the fifteenth of each year. To further protect the lives of 
such animals the legislatur·e made it u nlawful for any person to 
have in his possession during the closed season the hides of such 
animals. However, to that inhibition there was a reasonable 
exception , namely, t o that class of dealers as to whom there could be 
no question but that their possession of such fur·s during the 
closed season was for a lawful purpose. I£, for instance, t hose 
engaged in t he preparation of green hides for manufactut·ing pur
poses, as well as retail dealers or jobber~ selling t he manufactured 
article for wearing apparel. 

Therefore, in answer to your first ctuestion, if Mr. F lynn docs 
not come with the excepted class, then it would be unlawful fo r 
him to have in his possession dm·ing the closed season what might 
be termed the r aw fur or hide of such animals. 
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Ill lliJS\\'('1' to ,\'0111' Sl'('Oild <pll'stion. r <1111 of tht opinion that if 
Mr. Flynu <'Hil IJriu:; !Jimsl·lf c·leal'ly \\'it!Ji n t he meaning of the 
tel'ln muuuful'luJ·er 11s <·orJIPlnplatE>d by the legis lature, then he 
may lawfully ha\'(' in his posst•ssion at any t ime dm·ing th e year 
til <• hidl•s Ul' fur of sudJ animals. 

\V. H.. C. KE:-iiHUC'K, As.'listm~t .Allorncy GeneraL. 

WHEX KJLJ,fXG OF DEF.R LEGAL 

An owner ot n domesticated dce1· may kill the same at any time and 
sell It to a butcher who mny lawfully dispose of its carcass. The pr~ 
hlbltlon In the statute against killing deer was not Intended to apply 
to domeKtlcated animal~:~, but to those commonly classed as wild animals. 

Mr. A. B. 'H oowr, County Attot·ney, 
J\1at·shnlltow11, Iowa. 

Dear Sir: 

December 22, 1919. 

We nre in l'(•c·cipt of yom· le tter o f D ec·ember 20th in wllich 
you ask the opinion of this tlt>pal'lmeut on the following proposi
tion: 

"One of our farm <'rs liviu:.r near 1\far·shalltown has a herd 
of domestirated d eer. among which is a buck that has become 
so Ut1l'u1y that he is dangerous to anyone going near t h e herd, 
and has atta(·ked the O\nlct· several times. He has asked me 
today if he would be JWt'mittcd to kill the anima] and sell it 
to the butchers here. I .find whet·e he has a right to kill, as 
the ownet·, but a~ to whether or not he would have a right to 
dispose of the car<·ass to the butchers I am unable to deter
mine from the law as it now reads." 

In &11swering your inl')uiry pet·mit us to state that, as we vie'v the 
law, the intention of the legislature was t hat the p rohibition against 
the killing of deer, elk and kindred animals was to apply to those 
whic•h were what is commonly called wild animals and not to those 
domesticated, fot· you will observe that section 2G51-a pt·ovjdes as 
follows: 

"That it shall be un lawfu l for any person other than the 
ownet·, or person authol'ized by the owner. to kill, maime, 
track, or in any way injure or capture any deet·, elk, or goat 
except when clistrained as pro,·i<led by law. '' 

This Se<!tion clearly gives the owne t· of a domesticated animal 
a right to kill it and we th ink that he has a right to sell it under 
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~ut'lt circumstances, E'V<'ll though tltl:' trafth:kiug m 1mimuls ol' the 
same <·las.<;, but in the wild stntf'. is prohibited. 

To hold that ~11 uwnct· of a d o llll'SI it·atf'd deet• ltns no authority 
to kill it fm· the Jmt·posc of food ot· to s€'11 il for su<:h purpose rends 
somethin g intu t he law whi<:l1 is 11ot thf' re, either in express words 
o r by t·eul'onuhlc• implicntiou. 

B. J . PowERS, A.<~sistant Attorney General. 

FISH Al\-n OtUtE LAW S CO~STRUED 

Trappers have no greater rights than lmntcrs and may not enter upon 
the enclosed or cultlvntcd lnudt~ of another without consent ot owner or 
tenant. 

January 27, 1920. 
Hon. W. K Albet·t, State Fish and Game Ward<'ll, 

Dear Sir: 

Your 1·equPst fot· tlw opinio11 of this dE-partment on the qtws
t.ion raised lt,\' t hf' Jetter o£ l\l t•. 'J'rigg. of ,J an uary 15, 1920, COll

l'el'lli llg the rights of tJ·appers, has he('n referred to me fo1· atten
tion. 

The gf'ntleman states: 

''There is some arg~ment here between owners of property 
and trappers as to the rig hts of the latter under the law. The 
matter has been refel'l'ed to me, and in order to pr('sent the 
mattc t· co rTe<:tly, I am writing to yon. The property owners 
contc11d t hat they have the right to keep the tr·appcrs f rom 
trappin~ a lonf! the r(,·ers on their property, while t he trap
pet'S contend that th<'y hnve a trapping right ten feet back 
from th e watet·'s edg-e on this property, regardless of warn
ings issued by property owners. 

"\Viii vn11 ldn tllv in fo t·m ttl' as to this matter, refcl'l'ing to 
s<'c tion of ('ndc upon whit:lt you base yonr opinion.'' 

Se<·tions 2!'ifi:l-lll of tl ~t' l!ll!"i ~uppll'mental supplement nnu 
256:~-a3 of the Hll :1 stq)piPIIJC'llt providc•s as follows: 

".:\o p e l'SOII shall h11nt. pttr:-.ne, kill or take any wild ani
mal. hird. OJ' f!lllll(' i11 this s tat 1•. with a ~nn . ot· trap fur-hear
in~ animals ot· ~unw withou t first prol'nri11::;r a license as lte t·c•in 
provided.' ' 

''ThE> statC' fil'h nnd ::;rami" wal'(l!'n sha ll furnish c·otmty an<li
tnrs with appJi,·aticlll blanks for a lii'PilSC' a nd lic·ensc blanks. 
The~e blanks shall pro"itle fnr the ins('rt ion of the name, a::rC', 
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sex, and Jllarr or residence or tloc ap)Jih·nnt and or the li~enset>. 
'rio~ lio·eoL;e •hull uuthorit.<' it~ holdt>r tn bunt in nceordance 
\\ ith the prn\ j .. j(lllloo f r tl.i, lkt in auy c•ou uty or tile !'\tate, 
boot not On CI"'IIN'tl Or f·Uitil'lltrd Jaoor)< 1\ ithou t prrmi>SiOn of 
the <•wnc o· oo· . thr trnaoot, uo· IIJ)Ooo uooy public highwuy; and 
~h u ll hear II fa(·giouile !lil(lllllllrc ot' the •late fi<h and game 
warden and the ~oeal and •i~tnature or the county auditor (of 
the county) in '"oiclt it is issued." 

Under these pro,·il.ionK a t o·uppet· Ions the same r ights ns n lumter, 
anll no ~to·catcr, and, I hercfore, may not go upon the closed or 
culth·ated lands without tile pcrmi~:sion o r the owner or such lands 
or tloc tenant in 110'-'!C''~ion thereof. 

.r. W. SA:<Ill 'riKY. rlssislot lll tlllorney n r ncral. 

W ILD DU(lKR fN' ('Al"l'JVlTV 

A wild duck d"'"' not be<Onw 4 domestle !owl bT belnc hold Ia cap
thlty; roor doe• o durk ol tbr wtltl •pedes bred and raised In coptl<rtty 
ever heroone a tlom~•lle fuwl un1ler the lntcrpretntlon placed upon the 
]U\\'K J)rvtecth;K R~h IU1d Klitt1t', .JuMl when thO l) rOgeuy Ot n wlltJ d uCk 

c:rouW with a dom~I IC' duck lw('OilH'K n domestle fowl Is a query. 

February 5, 1920. 
Hon. W. E. Albert, State Fish and Game Warden, 

Ucnr Sir : 

We ha ,·e your leiter, in whirh wou state: 

In connection "ilia tloc aolministrntion o£ se.ction 2562-b, 
ijnppleruentul supplement, 1915, do yon consider that a wild 
duck or its progeny kept or raise(j in ca pt ivity C\'Cr becomes 
a domesticated fowl and is thus no lon ~:er ~ubjcct to regula
lion~ prescribed in thL~ !ol'o.·tion T If so, when T If wild ducks 
are crossed with domesti<· specie<~. al what Cf'OS.'l or generation 
is the progen1·y considered a domrstic fowl and no longer 
subjcrt to regulation under the ~ate gnme laws T 

T lw section to which you t·cto'r pro"idrs ns follows: 

"St-e. 59. Th<' owneNhip and title of all wild game, ani
mal• and bird•. found in the state or Iowa. exeCJl~ deer in 
pnrks nnd public and pril'ote p reserves, t he owner.hip of 
wll ich ha~ been acquired pl'ior to taking ,•tTcct of this a ct, 
uood 8U fish in an~· of the public wat~rs or the state, includ · 
ing all ponds, slou~bs, bayou~ or othrr waters adjarcnt to 
any public water. whi~h ponds. slough!!, bayou_~ ond other 
waters ore Gtork!'tl wilh 6slo hy ol'rrflow of p ublic waters, is 
hereby deehll'ed to be in tho state, and no wild game, animals, 

OPII\101\S RF:LATII\C: TO }'ISH Al\0 OA~IE LAWS 699 

bird~ or fish shall be takrn, kill~d. or t'lllll(hl in any manner 
at any tim~. or had in l"'""'"'i""• <'~<·ept t br prr"On !oO 
eatching. taking, killing, or l11win~ in JIO'>.-ession, ,hall con
sent that t h• tit!~ to "l!itl '"It! ~:ame, ouimols, birds, or flsh, 
~hall be an<l rt'moin in lhr >llll e of lo\1 o for the purpose of 
''"l!Uluting and eun l rollin~t the U>-(' and di>I>OSiti~n of tho 
Mille aftor Slt<·h t•ut<-hinj:. tnkin~:, or killing. 

"Any f)CNlll dt.,.irinjt to CII~BI!C in the bnsitoes., of raisinlt 
nntl sdlill~t phrns:not~. wilol dnl'k. wood duck, quail and other 
gnone birds, or 1111~· of them, in a wholly rnr lo>~ed 11rrKerve or 
ellt·lo'lll'e, ot' 1\loi!'io lo~ is th~ U\\'ller or 1C1l,re, moy muk c nppli
ratiou in writing to tb~ >tntr fish and IIAtnc warden for a 
li~-ense so to do. T hat stnle li<h and j:ame warden. when it 
shall appear t hnt such arpliralion is made in good faith, shall 
upon the payment or nn nnnunl tee of two dollar;;, il!lluc to 
~uclo applira11t n brcfficr'R lio·r ll •c pcrnoiltin~t such upplictmt to 
hreed and roise the abon• de"·rib!'tl~tome birds, or other gam~ 
bird<, or any or them, on sud• prt">t'n·e~ or enclosurrJO; and 
to sell the snme ali\'e at an~· time for breeding or stoekinlt 
purposes; ond to kill and 11'1\' tu~me ; or seU sam~ for food. 
Such license m11Rl be renewed nnnnall,v li!>On the pnyonent of 
the fee as hereinbefore s.•t forth. 8 11() the pos.~'ISion of such 
license shall exconpt the license holder f rom the f)t'noltics or 
t his chapter for killit>g, hn\ ing in po>..<;('SSion. or owolling the 
j!ame birds, or any of th~rn "Ct forth in this MeCiion; pro
vided that Mid birds bavr heen bred a nd raiMXI npo11 the AAid 
preserve, or within !IBid CIH'Iosurc, by the license holder, or 
~cured b,v him by purehtl~e from without the state of Iowa." 

W e ba,·e been unable to find any decision of uny rourt pMSing 
squorely upon the qucstio11 prt•,c-r>tetl in ynur letter. We do find, 
hoWC\'CI', that a number of o·ourts of lost resort hn••e adhered to 
the d<X'trine that a wild anim11l or a wild fowl dOC'! not heeome 
a domcstieated animal or fowl merely hy hein~: <'Onfined and s ub
je.-trd to the immediate control or man . 

It Ions been rcpcutcdly held tlont deer of the wild MpN•icA, bred 
nut\ raised in ca ptivity, are ne\·erthel<'''" Hnbjret to the provisionA 
or tlot> fl&me laws, e,·en though tbey may be geuUe ftnd no longer 

bave the proclivit ies of wild deer. 

Staff of MiYIOllri t•. ll'tllrr, 102 R. w. 955, 111 r,. R. A. 
(M.S.) 1150: 

Gro•·r.r ''· D11nlnp. Cou•ltJ Word1• of· Gamt, ll7 WMh .. 
64S, 152 Pac. 532, 1 •. R. A. 1916 C, 3-1S, and ca>es cited 
thereunde r. 
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Ko lixt·il rulo· •·uti hr lai1l olown 'lulin~o: at what ~ross or genera

tion thr J•roJ:o'IIY eof 11 "ikl 1hu·k Ill' fo" I i' to hr ti!L-srd as u 
dom<'Sti~ fo"l. \\'p h'"'' IH'o'tt ut~nhl<• Ito littd n11y authorities 
wha1st)('\'C'I' 1 01u-hiu~ IIJ~m tid, ttHt·,ticm. 

W r <ofTrr 1111' 'll~l!"'timt tlmt it i, l'"·"'ilolr tlml <·H~h ~ao;e o[ cross
ill!! of \\iJ<J f11wl' \\itlt d<otdt"•li<• [oOII), JH~""III• II IJUt'>-Jion of fatt 
Whit·h ma~· IIN'(''"'itnl.-. cJt'tt nniiiii1U1U iu \"it•w o( ih OWII parti<-u
Jur c·irt·lunlillaut•t•... Jt i" J•u, .. ihlr tlmt u c·ourt. in Jll\.s.;;;ing upon 
thi~ mntl<•r, lllll!ht lttlluouno•o• tiH' rulr to hr thnt !orl lon~r a.~ the 

fowl '""''"''r- tlw <li,titw'i\·r mnrks 1111d o·hnrurteristi<·s of tbe 
wild fowl, am) tho·-r nrr tiP llrro)umin:tlin~: rhnrd<·teristil'< of SUCh 
fowl. llmt it ,)tall Ill' o·ln-.-.d "' 11 "ilol onr o·athrr than a domrs
tientrd o11r. \\'r hun•. hn\\'t•n•r, h~n nnnhle to lind any authority 
llniiOIIII<'in~ thi, IO hr t hr rnlc uf Jaw llltd wr. thtrefore, do not 
Mttbmit thi• '"lr~r-t imo to lor thr r11le "'tnhli•hNI by u11y rourt. 

The mnttrr is inwoh ecl i11 •·<m~id1•rnblr doubt and we s uggest 

lhnt you Jll'<ll·rNl with ~xtr~mr Nttttion in Rttch matters so that 
you may net clt'lll'ly 11 it !t in thr po'O\'i"ions or the law in att~mpting 
to visit a puni>hmrllt npon tho~r who muy hu,•c in tltci,. pos.~
sion n hrc~d of wi ld filld wh id o hove been ~ro,S<'d wit h domestic 
ones. 

Jo'IHII t N lli\\' 0 11 

TUu~ 1ll n ••a,>·ou uu)hccu L 1u non·uu \' l};klllb tU.Tt!tiUht uh.t~o tla ve nuver 
been Ul('lllldt red hf'IOmc to 111(1 DWIIl'r or t he land, J)I'OVhlt'd the ba)'OU has 
no natuul outlrt or hll rt. 

Mr. Prnnk K. llrynut•cl, ('ounty Attorney, 
~!mont Ayr, Iowa. 

Dear gir: 

June 6, 1919. 

You stat~ thu t al .. u:.: l'bttl und Orattd rivers in ~-our ~ounly nre 
"'""II huyou• ~<hii'lt l•n' e 110 nattll"&l outletx or ; .. Jets, but wbieh 
hnyou' loe<·oonr lillrtl "ith \Yater ond 'lox· ked with fish by o,·erflow 
of ~<:tid Platt nnd (;rami ri\·o•r-, durin!.! hil!h watt•r. 

You Curt hrr stole that tlte'<' lm~·oo" nrr IO<·ated rntirely upon 
land 01\ nMl h.1 pri\loh' I"'"""''· ulthou~h uoljn<·ent to Platt and 
Grund ri,en~; attd thut tlw """er .,r thr lnnd (through a receiver 
in o forC<·Ioo.ure proceedin~) upon \\bieb one o[ such bayous is 

hwtlt l"tl j.t'U\t' a P''''"•U Jlt'l'tlli ... ..,lnU In ''\Hll' ~titl h:1~t1U. :uhl tlt.11 

1l1t• ~uiil pt•r ... ou '-'itlt'd tlw huytHI llll•lt•r .... Ud1 pt•e·utj, ... j.,n o.tltluut~h 
nu tish \\('l't' uhtair~t•tl 

YHH tht•tr Ul'k \\lt••tlh·r ur llt1t lit•• t'n•·t~ ...,., ... t~iuiu~ ''~•lal.-.t :11ty 

hl\\ of tlu• ,f~l 1t • n( lu\\U. 

ThC' ... tntutur.' Jtl"t•\i ... iun~ mnft•rinl tu a tlt:lt·r-mitu.tinn uf thr 
((Ul"'~tiun in i'--4lt•nn• tltt• fullh\\1111!, 1U·\\i1 : t'ndt• "-''lion:!;,.&;--,, ~>t·· 
tim" :?:•411, :!;,11 '""' :!:ili:!·h oof th•· '"JIJllruwntal '"JlJllt'onrnt . 

Srt·t iuu :.!:i , ;, 1•n•' itlt~..., · 

•• Pen•.un ... '' lw l'tll"t' ur pr~lpH:.rtJtt• ti..;h tiJlhll thei1· prt<m
iS<'s. or \\hn u\\ n l,r•·tni"'l-.., m1 "hi,·h the~ ure wnte~ ha,·ing 
tw nauural ualt·t ur outlet tha'tlll!.dl whidt .... u..:h watrr ... tnay 
b('t•fllllr 't wk•·•l tot' ·~·plt•ni,lll'ol wilh tj,Jt, arr the 0\\llet., nr tht 
t;...,Jt ttH•t~f' n unci tnuy tuk•• tllt'm n' 1 ht•y St1 t.-. fil. or permit Lht• 
s.ttttH' tu Ill' ~lout\, .\uy pt· •~•ll tukiu:,r "llitl fi..,h witht•Ut tht• 
t••m~rut uf Mwh o\\llf'l' .._Jtnll !J,. J,!ttill ,r of a •ni..:tlrmcuw•r, and 
lw JH'IN~·uh•<l uml ltllloislwtl '" )Jl~o\·id~d ih th~ lll't'l'cdin g 
st•(·t iun, un•l ~llt'h o\\th't" Hilt,\' J't't'o\'t'l' lhl'et• tinw ... 11u• \'nllll' 
tltt\t•~Hf i"HJIU t)h.' JH'I"N(III MJ Ink ill~ I)H'IU, .. 

foicctiou :!;lU:!·h, }o!u fu1· H"' mutt•riu1
1 

Jl i'O\'illt~!\ : 

"1'hc ~wnr o·,hip u11tl tit !,· nf • • • nil fl•h in nny of the 
publi•· Wlltl't"><. ot' t he Hlnt~, itu·ltouiul( ull ponds, slouflhS, bnyl)us, 
o r ot he•· wn t ~rs udjut·rut to 11ny 11nbli.· wnt•·•.,., whi<'h ponds, 
"lon!(hK, hll,\'iHIH 111111 uthro· wu t~ •·• arc 'too·kcd \\~th /ish by 
ovrrfln,y of 1•uhlir wutN'I', is h~rrhy de..lared to be in t he 
Rtute. '' 

SC<·t ion 2!1 10, "" fno· ru; mntrrial, po·o,·iclrs: 

" • • • nor •hull UII)'OIIr nt any t ime tukr from the wfttcrs 
of t he slat~ !Ill)' /i,h, cx<'<'l'l miomo\\• tor bait, unles.• by hook 
nod Jitu• • • • . Til<' f"HJ"'l..'l''"ilm nf a • • • -..ellle • • • Hhall hr 
unlu" rut • • • . i\nd it shu II h<' luwful f<>r the •lute li~h ond 
RllHlC wurd('u, or May or hi~ dllJmtic-~oo or ........ ...-i"'tant ... tu SC'i7...C wtth
ont \\llrrattl 1111d ..ell1or destroy any such • • • M'ine where\'l'r 
found. • e tt 

Sl'<·t ion 25-1-1 pro,·ides: 

".<\n~· lll'"rlll, linn or rorporatiott who •hall ''iolatc any 
ot the pro,·i•icms of ,:edion twenty-lh·e hundred forty of tl1e 
supp)('mrut to the rode. 1907. a• her~in amendl'd. or twettty-liv<' 
hundred rorh·-onr. twenty-th·~ hundto>d forty-two or tw~nt~·· 
fi\'C hundred' (orty-threr o£ tltt• roxlr. ;hall be ~uilty Of n 
oni..drmrnnor. and, upon i•On,·i•·tilllt, shall pay a line of not 
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les.'! than five twt· more tha11 fifty dollars Htttl Post of prose
cutiott for eac h otfcnsP, ot· be illlprisonetl in the co w1ty jail for 
not less t.han ont' day nor more them t hit·ty days, and the 
taking of each fish in violation of Jaw shall be construed to be 
a separate offense.'' 

From the foregoiug statutory provisions, it will be seen that it· 
i~ unlawful to take fish ft·om public waters of the state except 
by hook and line, and that the possession of a seine is unlawful, 
except as permitted under section 2547-a of the supplemental 
supplement. 

It will he fUJ·tl1er observed that the ownersh ip of all :fish in 
a ll ponds, sloughs or bayous is in the state, when such ponds, 
sloughs or bayous are adjacent to public \Vaters and a re stocked 
with fish by overflow of such pubUc waters. 

So that if the Platt and Grand rivers in your county are " pub
lic waters," then it would be unlawful to seine in the bayou ad
jacent thereto, when said bayou is stocked with fish by reason of 
the overflow of said rivers. The ownership of the land on which 
the bayou is located under such circumstances would be immaterial. 

Whether or not the said Platt and Grand rivers are ''public 
waters" is a question of fact. The doctrine is well recognized 
that the water in a non-navigable stream which has been meandered 
in the government surveys of the public lands, belongs to the 
government for the use of all the people, and are therefore public 
waters. 

In sustaining this well recogn ized doctrine our supreme court 
in the case of ' 

Bt·own v. Ct(,nningham, 82 Iowa, at page 513, sa)':s : 

'"~'he plai~1tiff an~ ano~her were engaged in cutting and 
put~mg up tce ohtamed 111 the Wapsipin ieon r iver not a 
navtg-uble s~rf.'am, but meandered in the government 'surveys 
of the publtc lands, and, thet·efor·e, its bed was never disposed 
of by the government by sales of the adjacent lands. '' 

Further in said opinion, at page 516, the court says: 

"1'he beneficent Ct·eat.or· opened the fountains which filled 
the stl'eam for the benefit of his creatures, nnd has bestowed 
n? power upon man ot· govemments e reatcd by man to defeat 
h1s benefieenee. Of course, the use of the water may b e 
regulated by t~e ~tat~, but the state may not forbid its use to 
the people. Wlwever· has lawful access to the 
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stream flowing over a bed owned by th.e government, and 
held in trust for the benefit of the people, may use the water 
as regulated by law. '' 

Under the foregoing statutory provisions, court ruling and facts 
stated in your letter, the bayou referred to would not come within 
the exemption found in section 2545 of the code, but would come 
within the provisions of section 2562-b of the supplemental sup
plement; provided that the Platt Jlnd Grand rivers are ''public 
waters. '' Whether they are or are not public waters will depend 
upon whether these streams have ever been meandered. That fact 
must be established before a convict ion can be obtained in such 
cases as the one in issue. 

The records in the state land office show that the P latt and 
Grand rh·ers have nevet· been meandered, and I am therefore of 
the opinion that the waters in these two rivers are not public 
waters as contemplated by section 2562-b, s-npra, and that the 
bayou in question is located on private land and has no natural 
outlet or inlet, and that the fish found therein belong to the 
owner of the land and can be legally taken and disposed of in 
any manner the owner may choose. 

W. R. C. KENDRICK, Assi-stant A.ttm·ney General. 

FEES OF F I SH Alii"D GA!\IE W ARDEN 

F ees for serving warrants by deputy fish and game warden should be 
t axed and paid Into the state treasury. 

October 24, 1919. 
Mr. L. J. Chapman, .Assistant County .Attorney, 

Ottumwa, Iowa. 
Deat· Sir·: 

Yon ask whet.her or not a justice of the peace should tax a fee 
in favor of deputy fish and game wardens for serving warrants 
in the enforc~ement of :fish and game laws. 

Section 2562 of the supplemental supplement provides that 
deputy fish and game wardens 

"shall have full power and authority to serve and execute all 
warrants and process of laws issued by any court in enforc
in~ the provisions of this ad, or any othet· law of this state 
n~latin~ to the propagation, pres!'rvation and proteet.ion of 
fish game and bir·<ls, in t.hr sanw marmet· as any constable 
or ~heriff may set·ve and exeeute the same and reeeives the 
same fee therefor. • • •" 
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Under the for('goiug- section the justice of the peace shall 
undoubtedly tax a fcc for serving a war-rant by a deputy fish and 
game wat·den when the costs are paid by the person violating 
the law. 

But in the C\'Cnt sueh fee is taxed and collected, then the fee 
shall be tunwd O\'CI' to the fish and game warden and by him 
deposited in t he state t reasury. 

Section 170-d, supplE'ment to the code, 1913, provides: 

" That ull oiYi('(•t·s of state, elective ot· appo intive, all board~, 
commissions and dl'pu t'tmen ts, <'xcept the departmcn t of agrl· 
(·nltnre, shall tul'll into the state treasury or bank or depos
itol'y tn th e c redit of the state treasurer, as designated by t he 
state trcustii'Ct·, not late1· than the third day succcedi~g. the 
collcc·tion th el'eof, llin<:'ty pet· cent of all fees (,) commlSSIOns 
a11d moneys collected or received with an itemized statement 
of sources from wh ic· h r<'<·eiwd and tbe fund to be cr·cdited; 
and s lwll also file with the auditor of state a duplicate of 
such statcmcn t. The balance adnally col lected in cash 
t·emaining' in the hands of rmy officer. boat-el, or d epartment, 
shall not excerd the sum of ihc thousand d ollat·s, and no 
mon<>y <:olleded shall h<> held mot·e than ninety clays." 

Therefol'e, 1 hont:rh thr stat utrs of Iowa a utho?·ize the taxation 
of f<'es in fa\'o t· of <lepuly fish all(l game warden<; for serving war
t·ants. such deputi<>s may not lawfully appropt·i<.t<' sneh fees t o 
theit· ow11 use, but mnsl lut'll them on•t· to he d eposited in the 
state treasury. 

Vv. R. C'. K E!':DRICK , Assislr111t Atlornry Gcneml. 

FEES OP FISH AND GAME WARDEN 

Discussion as to the reeR to be taxed in favor of deputy tlsh and game 
warden. 

M'·· C. ( L J JH lq•, Dl·puly (lame \Va n l l'll, 
Chcstel', Iowu. 

Deat• Sir: 

Del'cmh(:'t' !>, HJlfJ. 

You ask fo t· u11 opi11ioll as to whetiH•t· ot· 11ot t.h<' following- fees 
at·e the t'I'I{Ulal' l'<'t's whi(·h should he taxe>d in a <·asC' wherein a 
person ltas hre11 nn·t•ste<l by a <lt'pnt.'· game wal'cl C'n and a ple>a of 
guilty hns b<'en C'tlh'I'Nl. to-wit: S('t'\'iJJg- wat·t·ant, S<'V<:'nty-five cents; 
mi l<·a~e. 1<'11 l'<'nls NH·h wa~'; att<:'nding- c·oHrt, Ollf' clollar. 

T he• Ia\\' llUtlt•riHl In a d<.'teJ·minat ioH of ;\'Out· qll<:'stion will he 
fon11d in set I ions 4!iV8 of the cod<' aud 256:! of t ltc :-illppl<'mentul 
su pp lemen t. 
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Section 4598 provides as follows: 

"For traveling f ees, going and returning by the nearest 
trav£>1ed rout~, per mile, five cents. 

"For serving £>ach warra11t of any lUnd, ~venty-five cents. 

"For attending each trial in a criminal case, for each cal
endar day, one d olla r., 

As to the charge of one d ollar for attending <'Ourt wh£>re there 
is a plea of guilty entered, our supreme court has held in the 
case of Wheeler v. Clinton County, 92 Iowa 44, that a constable 
is not en titl ed to one dollar for atte11ding a trial before a justice 
when a p lea of guilty is entered . 

T hat portion of section 2562 of the supplemental supplement 
material to a determination of your questiot'l p r ovides as f ollows: 

''Such deputy warden shall have full power and authority 
to serve and execute all warrants and process of law issued 
by any court in enforcing the p ro,·isions of this act, • • • in 
the same manner as any constable or sheriff may serve and 
execute the same and re<'eive th e same fee therefor.'' 

Pursuant to the provision of the fot·egoing se<'tion it will be 
obsen·ed that the fees to be taxed in a case where· a person has 
been arrested by the deputy g-ame warden for the violation of 
the fish and game laws of this state; that is, the fees to be taxed 
in fa,·or of the deputy warden for his services al'e the f£>es allowed 
constables or sheriffs in the event they should perform a similar 
service, namely, the fees provided fo r. in section 4598 of the code. 

While the law as it now stands pro\'ides a f:reater fee for the 
sheriff that for the constahiP, yet at lhf' time sediou 25fl2, s!tpnt, 
was enacted the law provi<l<>d that wltell the shel'iff pcrfot·med 
duties in the justice's t·otu't, thut his fc<•s should be the same us 
all owed constables. 

Therefon~, I am of the opi u ion that the fees to be ta xed 111 

favor of the deputy game warden are the fees provided for in 
section 4598 of the code. 

A.s to the fees to be taxecl in yottt· pat'tintlar (•asc, the charge 
of ten cents per mile earh wny shoulcl he only tivr. f'ents per mile 
each way, and tl1e l'haq:w of Oil<' dolla1· f(Jt' attC'ncl ing eonrt should 
be eliminated. 

W. H. C. l{t;NOHI<.'K, l 'l ssi.slunt Attorney Ucncl'lll. 



OPINIONS RELATING TO HOTELS AND HOTEL 
KEEPERS 

A "'transient guttil" Ia a perwn wbo bas oo lnteottoo to remaJn where 
be lo lodging ror any permanent leogtb or time. 

M1'. .J. B. 11eef11CI', 
Inspector ol' Hotel,. 

Dear Sir: 

i\luy ~t!. 1919. 

Your leiter of the IGih i11s1. addressed to Attorney General 
U. 1\f. Han1er has bef11 referred to me for reply. 

You slate: 

"£ desire ~ II np1n1011 011 the defi11itin11 of term 'trausie11t 
!(Uest' uncle•· llw hotel how a~ >UU<'nclecl by the 3blh General 
Al<-~cmbly, House File No. :!:,5.'' 

T he te rm · 'tran~icnt" has loee11 defin~cl to mcun llw opposite 
of "resident. •· 'l'hc ln11rr de&·rihcs a J>ei'S<II1 at re'l in 11 to"·11, 
while the former d~"(·rihl"< him in hi:< pa>Nil!<' tho••no)Ch or ucross it. 

Tmrn of,,.,"' 11111'1 11 o·. 1'111rn of .ll iddllbtlr!J, li:l \'t. 3\19. 

I 'ou.lcr the '""" IH\\h rclal iug to the SIIIII'Orl or paupen; the 
L<•o·m "tra11sient" i~ <leliued to he: 

"Auy per'o" uot hu•·iug ~-ome to •·cxidt in the town is 
n•gurded as u transient. " 

90 Cyc. JH2. 

ln PcnnS\'l\'ania it \\'8, 8 violation or the law for u doctor to 
open u tran~ient oftiee a11d practice 111edicine without a lit·l'nsc. A 
doetor J1'nted 811 Offi('l' (or U year in a 1-ertain town nnd l'8D1C to 
that ttnm uud kctlt fba•d oftite hour. on three tla~,. of ea•·h WM"k. 

li e wns prosecuted nuder the luw nbo,'e referretl '"· und in de6uing 
the term ·' trnnsient" the court, in the eu..e or Commonwwltil. v. 
1'otcllley, 7 Pa. Din!. Rep., at p8j.le 416, say~: 

·· \\',,h .. tt•r •l··liu(':o. tht' \\ur,l lrHit'•ll'nl. · Xut lu .. tiu~: uul 
peruuuwut: ,,r -.lu~rt tharntiuu. · 

"Thr l't'utury ilil'liou:u·y dt'fillt'' lhl• \\rH'tl a~ rullt)\\': ''ft'tut· 
~if'nl- ndj. n11d noun. 'J',·mrs. 0\'~1·; irr. f:O. · 

"'T. ( I) Passing nr o·n<.,, n• fl'nlll one lhtn~o: or JII'I'SOII 
to another. ( 2 ) l'a..,ing with timr; of •hort duration; not 
pennanent; not Ia• tin~:; tt·mpornr~·. 

"'II. (1) One who. or thai \\hit•h, is temporar~', pa.,iug, 
or not IX'nuauenl. Spt'l·ifit·oll~· ( :! ) .\ trarhirnt gul'!ll.' 

"Aeerptint: thC!!<' de6uillon<. 111111 appl,•·iul! thl' same to thr 
facts found by thr >pedal wrdil'l, how •·nn it he sai.J thot the 
pla<·r wht•ro• th P defendant prndi<·t•d medieine mul sur~trry 
in Nrw (':t.-lh• Wll' 11 'lran~ient nnlo·~T· On tlte conto·ao·y, thr 
'oftit·r' thr ' phwr,' the defeuolnnt ""'ignrd to twr·•nns •••rkin~o: 
lll<'di<·Jll Ol' ~UrJrh·n l advit•fl o1· IU'("~c·ri ption, wJn'r~ ltr c•uu ld 
])(' mrt ()I' Visitrd, JtOSS(''-'1'<1 ui J tltr t•lrllll't1ts or )ll'l'lll!lii<'IJ(•y. 

Hr ~01111'11\'h'll rur thr 'phtrr' ,,,. till(' yrar at II fixr<l llllliiiHl 
N'Jital: hr ••·•·upied it t'OII tinuou-ly thN>t• •·ertain day~ ill rat'h 
lllld f\'fry WM'k for fiftt•t•IJ ll\OIIth< fr.1111 the date of the lea<r. 
nrod ""' rontiuuin!! to Ot'Cll llY it nt the time nf hi.~ pro~u· 
ti011 . 'rhrre waq trrtairth' II< Ill thr ti111~ )lp fOrth! ]I(' round 
at his oftit•e; rertninty 11.~ 'to the plnt•r und the eontilluUn('f in 
the Rnme plare. •: 

In the ruse of ('ify of Wn11k011 v. Pi.•kr, 12l Iowa, it will lx• 
found I hat nt page 468 that our Ruprcnw eour t hus defined " I rnn
sient" nR follows: 

"'Transient' i~ a relath·e term, whi(·h, in tbr absence of 
an inflr~ihle htatutory or lr)!i~lath·e tlrflnition, may be the 
sour<'(' or murb \'exalion an(l uurN·Inint~·. Tbc abuliC MIIJ:ht 
to be 11\'oided b•· this statutt• i• untloubtedh· the prartire of 
th11t cln•~ of dealers who. with lafiCe or •mail st()(•ks or ~tood~. 
estahli•h Uoemo;eh·es for a few dny•, weeks, or month" in u 
plart>, and then mO\'e on into unothrr field, •tayin~ nowhrre 
lon~r enou~th to hn1·e acquired o pe rnonnrut re•ideowr, am!, 
wh ile rl nimiu~t the ben~fiL nnd prot N·tion of tho lnw" or the 
stat~, t'011tribule nothing to llw loca l or rccnernl pulolir 
re"cnuc., 

Jt will therefore be seen that whil~ it i~ im1Jracticable to form· 
ulate ft definition or the term " tran•ient" that \\;u be applirahle 
to th~ v11rious phases of life in wloirh that term is used, yet the 
pr.!dominatin~ elements of that t~nn are clearly expr~;;;ed by xuch 
conditions as ore not permanent but temporary only. 

Going now to your direet ftn(H<tion ns to what is the correct 
tlefiro it ioro nr t he term ''tran~irnt ~tnr~t." t he same rea.'IOn ing will 
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appl_\ tJwt appl it•, tu p(t;u·;lt•it-1' ttf" ;t li:.IW•It'llt JtHIIIrt'. It .... "f•Uh 

to mt• tlwt :~ pt·up•·•· .J,•Hnit i•m ,.f lh•· lt•l'm ' ' tr.m .. i t•IH ~m·~t ·· ;~ u 
J~r:-ttltl '' hn law, un ltlt rut H•n I•• l"t'lllttiu \\ h••l'" lh· j, lod:.du)! for :my 

jiCI"IllUfl(•lll lc 11t~lfl ,,f ti1111•: (I f', H"' :o.IUlt•cl in l it(' t'll:-.t' of ('if!f of 
•ruukon ,._ F1>~lil, '"lu·,,, 11•·~· twr·.:-.t•ll' \\IIH ····stahJi,J. tlwm""''h't"!'t 
fnr (I rt•\\' fluy ... , \\' (' t 1k:o., Ill' It lull, I Ji, ill :l pfw·t•, !I lid 1)U'It llHI\'t' Hll illtU 

Ul}t('l' fit•JtJ,, 't.ayill:,!' llfl\\ ht•f'4• !1111!,! t'IIOU!.!'h to l tU\'(l IU'tiUil'l"l a 
pt•rmmH.'tll •·,·~itlt•w·C'. ·· lu o111.'· f•\'t•ut. )'I)U \\ill IUIW" to 11~ yuur 

jud::uwul. :111cl tlt•t••r·anitu• t';H"h •·a"'' :w<·•wdiu:: tu it s Juu·tiPtllnr 
fat'IN, hut hy f•tlln\\ iu~ t lw !--UJ.!S.:t.,..1 iuu .. uhu\"t• mntlr. ~·uu will uot 
fiJul it ~~ Vt'l',\' dill\tou lt lfl ddPI'IIei UC' \dl(' ll fl pt>l":\1)11 j~ 11 111J Wlt('ll 

lit~ is uut a lrltll"'i,.ut ~ut·~t. 
W. H.(', KESI>I<IC' K, . l.<.<i<lr111l AIIOi'llt!J Otner.tl. 

)((YI")(' t•: OF t•turF. OF R OO)IS 

lloteh1 $hall kee11 postt'd lu each room n card tJI~clostug price of room 
J)e'r day ror et\t'h l)<'no.ou occuJ))'In~ ,ante, JO"orm or card ! Ug.J;"e-.ted. 

Mr. ,J. B. ll ~c·fnrr, 

lnsp<>dnr or llot('l•. 

Dear Sir: 

) lay :!!1, l!l i!J. 

Your lcll<'r of th<> IGth ilost. has he<'ll N'fcr·red to me for r(•ply. 

You 8llltO: 

'' 1 dCl-ire nn OJllllton as to what Nmstit utes the pr<IJ)cr 
wordinl( on notic·es post<>cl in the• I'OOm uud luiJby of a hotrl 
ncl'Ordin)! to S~><·tious :lf>H-hl :mel :!:>H-m7. '" -.om<' hotel>< in 
order to l(e~ thp capucity nf their roont• iu htL'Y times ure 
~wf'kiu~ 10 po~t. u )lt'i('(' fot· Oil(' KUt•:--t Hntl ltov iug the suu•r 
price for two jl'tt!'Sh and $1.00 ~xtra fur cnd1 pcr-.on acldi· 
tiunuJ, "hil<> at normnl tim!"< th~~· \\Ottld rent to un iudi~idual 
ut 11 rcdue .. d rnte." 

The stntutor~· Jli'OI' ision, to which you refer will be round in 
llotL"t' File Xo. :!5;;, ena<·INI by t h~ :)~t h (l<•nerul A><Sembly, mod 
the portions therro£ marrt·ial to a t·ou,iderntion n! thr qu~stion 
in issue will be ronnel in ~l-et ion~ %14·h l unci z:;J.I .m7 tlw1·eof. 

Seetion 2514-h 1 prol'idc" 

"On takin~t riYe<'t o! thi< net and on Ol' loerore Junuary 1 
or each y~ar thereafter en!~' pen.on, firm or ('()rporation now 
engaged !n the husinP><.• nf <·onclu~r ing 11 hot•• I, nnd rV<'I'l' per-

01'1)(10;-(S REI.,\TI;o(ll TlltltlTI :I.s \)(1) IIIIT~:L t-;~;~:p~:R:< 

~Oil, lit'~ll 101" 1111'JIIII":IIioll \\IUt "'hall l lt' l 'l'o·flt •t· t'IIL:' It}!t' Ill 

•:uu~lllt"lllt!.: ... w ·lr l•thiH•·'~ ,Jwll lliotkt• aJ•I'Ii•·.a1ru11 tu 1ht• 
III'Jtt't'l ll~' tof luth•l, (ur ll Jj,.l'lht• t• • t'H II tf l1t'l ,u,•h hth illt''' \\hi, •h 
ttppl h •it l tttll ' hull Itt· ; ~t·· ·• ·•u pa ui.·cl I•.\ a , l a h•rn•'lll ,1J,,,, j11L!' tlh• 
IIIU \IIJHIIII l"rrfl'' In ht• t•ltar;.:t•, f f of' 4\ll'fl ")4'111 111 :-r.th•h luolt•l 
''' thC' :.!'ll tl!'-1"'. wlwu fot· t·npi,·tl lty 4lllt• l:ll•'''· 11.'' h\o :,rn1·,ts. h\· 
!hrtlt• ;.!'Ill"''' nr Him·._~ mul u11 lht• fir,t ,lf•r uf .Jul,\ arhl .f;tnuJr~· 
lll Nu-h Yt'nr t h(·r,~aftN·: UIHI tlh-. rut r r .... t 1:tdl l''ttfHil .. hull l~~ 
JHl ... ft•tl_ ,.., u tat·•l tlfl til•• ir,..:i,lt' ,,f tlw ,•ntr·aru·t• dnf\1' tu sm·h 
rown Ill _l.\'1)(" n( 1'\\ll'h ,;zt- lilltl tlllnrn ... u•n Mt ilit·i.~ulh · lnr,:t• 
t u l;t• ('a,lf,\· t't•Iul. .\ i•mnpi;•Jr' 11~1 •• r I'Hflllr,; II\· 11111nit\'l' and 
floor lH;!t•fht~r with r'ult• (or t•nt'la '~ " ''n ,Jtal! 11:. NHitiuuuthh· 

kept JI~H~I "'' th~ "ull " ''"'' th~ .. n;,.r "' ' '"' lu111" .. r , 11,.j1 
hoh•( nn(j t'))JPil lu puhlit• ifl"')h't•l i!•U wi111out l'f'IJIH'"ll• (l'HIH the 
man~!!<'trlf'ltt aud no crt•at("r r·:-.t'• ... twit bro t•h:tr!!rd ur •·c.llr..tetl. 
Prul' ld('() tl111t 1111,1' htotl'l ilt>t"''' "" lind <·o•rt ifit•d dUI'IIt~t tloc 
yc•:"· l !ll!l, 111·im· '" ''"' ' "ki11)! ,.n'<·<·t or thi< '"'' ,JUIIJ ""' 
Tt"tfUirt-. lit'('ll'(' Ulllil art.·r Ut.,•t•mht•r· :u . 1!fPJ... ' 

f;ectioll :?:il ·l-m7 prol'i<Jr,: 
' ' On tit~. insicl•• or tllt' oloor 11f r no·lo lo<l~in~t roum tloN'I' ,hull 

ht. po-..ted Ill U Hil1~tlit•H01L~ pint·(" a c·ard ,futin:t tluo prit•(' u( 
sau~ room pe1· rl1~." pt•a· llr'niOU und Nnhl pu'h'd pt'i('(\ Khull lHlL 
be ulerra"•d unlll thr munn~:H of >nid luotrl -hnll ha11• !!iwu 
the hotel iltSJ'II'I:tm· pn)l'itlrd for iu this n<·t .ixtr ( 60) dn,·s· 
noti1·r of hi• iutt•ution to so iu<·r·ra>ol' the •n i<l pl'i,.'r '" " ' •lot i .. ~ 
the nmouut he pi'OJMN'' to d 1&r)!r atld rt>t•ei1·e permission 
from the suid iuspcetol' to icu·ren.e the rar e~. · · 

From the statutory prol'i~ion~ just •tuoted it wa,.. the r1·ideut 
intent of the lc~;islatui'C thnt a curd shull he po~tecl iu each room 
or a hotel wlti<·h will ~how the ontudmum rate nf thut particular 
room when OC'Cttpied by ou~ Jli'I'MIII , two> pcn.on•, or three or mnrc• 
pet·sous. It would he )ll'li)Wr to hnl'e th i• ~urcl rend "" follows: 
"l"nion Hotel Hate <'a rd. lloom Xo. 100. 'rite ma•imum rate 
on this r·oom for one Jl<'rSt>n is $.1.00; two prMlOIIR, $6.00; cnrlo uddi· 
tiona! )>1!1"50o, $1.00." 

01·, if tJI'CfrtTcd, lhc lwtrt mnuu:;rcr ••ould lr)lully t•loarf(c thr 
same rate for two J)CNms a~ Cur u11r. Thut i• tu say. u card read
ing a< follows woul1l comply witl< tlw prol'i''""' or tlw <·ode: 
"Union I lotel l!ate ('a rd. The m11ximum rate <'II thiK roflm for 
one pen;tm is $3.00; Cor two person•, $=3.00 ; ea<·h additional 
pt'rson, $1.00.'' 

In othPr words, the mana~rement i.~ not re<tuired to ••hnrge murc 
Cor two persons whrn OCCUJIYin!! the I'OOIII thun when only ou() 
O<.'I:Upiel! it. All thut i• re~tuircd is that the ma.ximum ratr for 

u 
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~·~wla jlt'I"''HI Ill' fH •.,1f·11, :11111 1111,\ ,·at•tl \\ hi,·h tlj,,.Jn,,·s tlaat iufflrllla• 

t1u11 \\ill lu• i11 ar·t·r.•·d:uu·,• \\ilh law. 
\r. 1\ c·. 1\ I'S"UHh'K . ,,,,,\J,u/ .lllm·my (;lllCI'flf . 

\\'li ES \ ' , ~1. ,\ Ji ll\' , \\'. 1', ,\ .'• SI'II.Jio:CT TO I S!';I'f:('T!OX 
A S lt OT~:I .S 

Y. M. C. A. I~ liubl<' to insJ:t4•ctlon thr Pnme aA a hotel "•hen reltfn« 
SIC(!II I IIJ.t 1'00111" to lran~h·nl gurt~.tH , 

)fr. ,J. H. ll••••foll'r, 
Sl~th• lus pt'i·l ot' .,r ll utt· l ~. 

Dom· Sio·: 

l:(·plyiu~ 14 • ,\'flllr e-. .. ,ur•,f fut• an f•JH111flll lh tu '' lu"\lht-r or unt 
Y. ) I. ( '. , \ , 111td \' . W. ('. A. lllt ilolill l-('. tlui tl j.( ll to·an,do•ll l l• •dg'i lll-( 
husiut·''· Wflllld 4'fi11W \\itllin llw dc•tiuiliou nf H lwtd uut1 1hNx•ftwt• 
~uhjPH to i••~rw..tiun ;" ... w·h. 

l lls11 us "' \\ilt•tilt•l' Ill' nul .''um· •l~pm·touollt .. nil olomnn(\ anti 
(•ollo,•t till' JOj:lll f.-· N'tnio•t•tl fr11111 iluld< IIIHl~l' sediooo 2;)1+><1 

SIIJI)IJ!•111elll Ill tilt' foHio. 1!)1:1. 

:-;el'li<tll 2;;11· 11, snppl<·nwnl lo tile t•flcl e, 1!11 :1, tlt•fi nes a ilolol as 
fullol\\1!: 

"Ewry hn iltlin)( nr slr~wtur<' hpt, n"<''l, ad\'el·li,<'<l as 01' 

hrld out to th~ puhlic to be an iuu. hol ~l or puhl it· lotl:,:iu:.: 
hou~, or pith'~ wh('rc ~lt•c-.J•in~ n•·•·nmmotlat innS; :u" t'uruishNI 
fnr hit't' In trau~it•nt ~uf"'\t~ whrtlu·e· with f•r witllunl meal.; in 
\\ fl j(•h rmu· Ot' JH(II't" S)C't'pittl{ I'001U,'( fln.~ 11)'o('(l [(U' lh(' Ut{'iHll• 

lll<HIIIIUIII of SUI·h i!UO'Sto,, 'hull fOI' t h~ ptii'J'O<I' of lhi.• at•! ~~~ 
llc•fin<'<l tn he 11 hotel. 111111 wh<·r~n·r I he \mrd 'hotel' >hall 
O('l'U r in this a~t it slmll bt• tonstruC'd to m~m1 and t•o\'C'r e\'rr~· 
><ntll hu ildiu:.: 01· sll·n<'f lll'o as is dest· rihrd in lhi• sc•·tion, 
ex<•rpt 110, herrin )lrll\'ided. '' 

It will he st'<'ll from lhc ror~>coin:.: ~··tion that any place where 
SlCt•pi u~ 3('c•Oillll1 0<lnlhm!i Ul'C rurni~h C<l fut· lti l'(' to tt·an,..i('t\l gucstjll 
romrR within the drfinition of n hotel u~ u~<l in raid src·tion. 

'Yh~>ther Y. ~r. (' . . \. and Y. W . ('. A. buildings eomc within 
th~> definit ion of a h ol~>l ns tleflnrd in snid &ction is purely o mutter 
n£ fad. Jf SIWh bui l!lin)!< ar<' ll'W for the Jllii'JIUSC or ful'llishinf( 
~leepin)! ac('(lnHnodation~ for hire to transient,, thrn they come 
wi1hiu the drflnition uf a hotel and an• snbjrc·t to in'J)CCtion n, 
)li'O\'i<lt•tl for in l'1111 pl~1' J2.n, Ii tl e X I I of thr ~ti JI JIIrnwnt to the 
t•ode. 1!113, and th~ snmr in'))<'t•tion fer~ •·an he <•har~~d and co). 
lcet<•d as pro,·idoo for in snid ~hnrt~r rt>lalin~: lo the insrcctinn 
of hotels. 

w. R. r. K &SI)IIICK. '"~~is/an i 111/onlt!J n r llfl'(l/ , 

OPINIONS RELATING TO COUNTY OFFICERS 

l.:f))u••:SS,\TIOX O t ' COl'XT'£ .o\'M'()IIX t:\'S 

(1) l'o rl~hl to rltarre P•r<'<•ntnge on colloetlon or rorl~l ll'd bond~ 
(2) ~0 rlll;hl lO rborge Pt~nta~• Oo COIIt'CIIOn by th'll •ult. o( 

amounts due county. 

(3) h entitled to CCJtl1J>CnRntlon when at re(IU~IH or uoard or suoor· 
visors he goe1l toto another county to eomrnenct actton tor bfncftt or his 
c<>unt)". 

Hon. Frank S. Shaw, 
Auditor of Stute. 

Dcur Sir: 

Jmnw•·y 26, 1V1!l. 

[ 81n ill f'f't•('ipl uf thrt¥ r\'1fU\.'~(~ (c,r Ull UJHUIIII 1"\ .. )tllr\)iH~ (('to:t 

lo L~ allowctl coun t~· uUOI'IH'.''"• nutl '" lht••e ,....,1ue,ls nrc cJo.,cly 
•·eh•lt>d, 1 •hull un.-I'N' •rll in one opiuion. 

Your qucslion, arc n' folln\\s: 

''(I ) !las the tfltollt~· nlt<ll'llr•r 11 l•·lwl o·i)!lll '" ··hnr;:c u 
rolln ty 11 per 1'1'11 1 l'or tulh•t·tion or fnrf(·ih•<l looud, I hi' Slltllr us 
ror fine. ' 

•' (:!) fl a, tlat• t·nuuty :llhu-,w~· 11 J,•::nl 1·i~hl lu t•l•ar~:,~ lltt• 
t'otllll,\ u prt· ••t•!lt l'tw t·• ~llf•l·liu:: lllli t•unls •lw· tlu• t•t•uuh· in a 
t·i\'i) m·li•m, fur iu ... a~uwt•. fur tlw t·ull•-.·liuu ctf HtiU•UIIi" •hi+' 
thP •-ouuty for IIH' 'UJliH•rt .. r j,,..,.,,.,. paluoutK iu '11il•· iu ... tltu· 
tion~f 

' · {:l} ll a~ lht• t•uuuly alfol'llt',\' a 1•.,:: ~ 11 l'iJ,tht In t•ulh·•·t fe·um 
the f"uuut.'· JH'r -.li•·m for hi~ ... en·i··•" iu pr•~·•·utinJ: til<' t•t•IIN·· 
tjon Hf a tlt•ht due thr t•mmt>• \\h(·rC" lu• ltriu~~ tlw ~-.uit iu 
uuot lt<.•t· toun ty ! '' 

Slo;:tion :lOS, MIJI)ll<·mcntul •UPJ•h·toJt•nt 111 lht t·•tdt•, l !ll::i, Jli'U 
vi1les it1 part a~ fullo""' 

" Jn 11dtlitiou In tl1t "'Jury altH\1' prud<h·•l, hr •hull ·~·•·<•i\'r 
the fN•, a_, JW\\ nllowrct 1r. ;tftnrllt'Y' fur Mtit, 111KJII \\rittrn 
illStJ"Uitlf'llfli \\ Ju~rt• ju\l~llh'lll j"' niJt:tiUt-<11 ror all fillt'"\ ,.,,tlt-f'tt-.1 
wher~ Ill' appeal'S r .... Ill•· slliiO, IIIII not llth••o·wi•~. >IIIII 'r"""' 
funft 1unrt~a~'"' (f•~·l~~~t. ;uut his nr~·P,'lll'Y nud :ll'tttnl 
cX(K'ot.'t'' iucurn'tl in aiiPntliu~; ll)ll.lll IIi, oRicial tluti<., 111 8 
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plac·t' r,th•· •· 11tall hi, •·e.,idc•llt'<' il lld tlw c·ounty seat. which 
shull IJl' ll lld itccl HJI(l allowt·d h1· the hoard of supcn ·isors of 
tile c·cHmty. • • • " · 

Undrr tltis Jli'O\'i!.iou the eouut.1· alltJI'Il l'Y i;, enti tled to the same 
fc('S npun fiu es c·oiiC't•letl "when• he appeut·s fur the sta te " us is 
nllowC'd upon in,.,trUHtl'n!s pl''''·icliu~ for the taxation of attOJ·•wvs' 
J'eeli. (~PC' S<'ciion 3 Gf! <•f the c·ocl l.'.) There is an cxc·ep! ion. to 
thi..-; •·ulp JWOI'ided for in sect ion :!~:W of lhC' t'nde •·elating to tlw 
at torut•y r •·osc:c:u!i11g n JWrson l'harged with kcepi11g a liquor 
nni~mwc. or one who is ('hat'j!c>d 1dth c·ontc• mpt tor violution of a 
liquor injunction ; in surh •·osc the atlui'JJI.',\' prosecuting: such Nmsc 
is cutitled to a t·rusonahlc sum fu1· hi~> servi('es, and in a case a 
fi11 c is a%('s,.,ed, to te11 per c·en t un1 of t he fine collected. T here 
i-; 110 pmvision pr •·mitti11g- the county atlom ey to l'eeove•· n pe•· 
centum her!au~c of scctniug u judgment on a forfeited boud. I 
\roulrl, the•·efor·c, aus\l'(• r yolll' ti•·st qurstion in the negativr. 

l11clr r sprtion :lOl , snpplcmcnlul supplement to the code, 1915, 
tltr c·o11111y altor·nc,v is requin•cl : 

''2. To a pprlll' fn 1· the ,fate• anti t·ounl.v in all t•uscs 11nd 
)lJ'oeN•din)!s iu I he> c•ou r·ts of his c·outtly !fJ which the state or 
•·o•wty is u party. ex('rpt c·asPs hrou~:dll on ehaugc• of Yenue 
fi'Om anot her COUit!y. H e shnll app!'a t· in the supreme rourt 
in all c·u~ps iu whil·h the < · ount~· is 11 party, anc.l also in all 
t·ll~rs transfert·etl on chang-r of \'PIIUC to uno!hct· county, in 
wh ic·h his ('Otm ly or the tita lt' is a part.1·. '' 

If, t hcrpforc, liH' r il'i l <l('tion is otae bt·ought in t hi' rourls of 
c:ouut~· wlwrl' the couu ty attorney holds offiee, hP is not entitled 
lo u pPrtPntnJl'C for makiu;; t·ollct· t ion, unless lh\J l'ollcl't ion is one 
based upon a wl'itl t•1 1 iuslnnncnl r •·n 1·idin~ f or the taxation of 
II It Ol'II C,I'S' fcc,;. 

Auswe•·ing .voua· sct·ontl questiou. I woulcl say thut he woultl 
not hr entitled lo a pcrrc•nlugc or to any fees whlltever outside 
his salary hccuusc of prose<·ut in~ a t• i\· il action for the collertion 
of aerouJits due thP county fo •· the suppo•·t of insane patients of 
~late in!.lilutious. 

Ynllt' thi•·d question rclntcs to suit!; hroul!'ht hy the c·oun1y 
altOI'ncy OJU!sidc 1111' ('01 111 1)' wlwn~ he hnlcls nffia·P. T he paragraph 
u[ ~et!iou :lO I, quoted abol'l', l'Pall,v aHs\\'CI' your qllel>tion. 'f hc> 
C'(lUUty ut!<li'IH'.Y is only •·equil'Pti tu IH'ose<·nte such suits iu the 
CutUt of the CO UJt fy where UC JtoltiJ; bi.o; OJ1icc1 aucl if be, at the 
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request of t he bo;JI·cl or superdsors ~oes into !lllother countv to 
pt·oscC'utc a snit for the collection of som!' debt due the cot;llt v. 
he is entitled to lw paid for his sen·icc,.. u~ well llii to haYo his 
ucecssary expensP.s. lf, on the other hand, the ;,;nit be fir,..t brought 
in the <'ounty where he holds his office 1111d hP t runsfPrred to 
unolh!'l' county upon motion mnde for l'han:tc of VC'IHH.', it is the 
duty of !he count~· attorney to follow snt>h r-~nit, without ndclitional 
c•ompens11tiou. and this would he trill' whP!hcr the lluit hC' r ivil or 
crim inal iu its nature. 

'l'hc {'ltse of Beeinqlon t•. Tl' ooclbury Cou~Jiy, 107 l owu 424, nius 
us in Auswering this thil·cl question. At tht' time the snit was 
hrought the statut e diu not t•equirc t he connty utlol'lley to follow 
a case 0 11 ei11U1ge of venue into mtother county. 1t wa<: held by 
the supreme com't that thr plllint ill' who was rounty atto•·ncy of 
' Voodbury county aud had folloll'ed a case into Plymouth <'OUnty 
was cutilled to payment for his ::;en •itrs reuderrd in I hat. rotmty. 
'l'he snllle l'llle wonld appear to H]Jply to a f'il•il :wtion hrou:rht by 
!.he.> eounty a!l ornPy 11t the request of the hoar·d of ~upca·v isot's in a 
county otlact· !hun that of tlw residence of lhl' rounty attorney. 

F. C. DII\'II~ON, A ssi.~ttml Attorney Grncr(l{. 

CJ,F.JH('.o\L ASISI8Tr\ XCE P OH COUNTY ATTOnNF.Y 

The bard or SUJJervlso rR may, under cerlaln conditions. employ clerical 
as.~ islunec ror the coumy attorn!'y, nnd the ract tllal the county attorney 
maintains IliA offkc elsewhere than In !he court houao tloes not a trect 
the right or the board to gr., nt surh asslslaocc. 

J\lr. ll .. r. l<'t>t·guson, County Att orn<')', 

'l'ama, Iowa. 
De~n· Sir: 

?lfnr(•IJ ?.7, 19l!l. 

We have your· letfCI' or l\1111'rlt :!!H)l ill whit·h you uf!k l'or n 
I'll ling from this dPpRI'tnl('nt upon the followiug matte•·: 

" Ts the hoard of supcrvison; aulhot·izcd w1dcr the statute 
to hii'P n stenogrnphC't' f o•· the <'01mty nt.tor·n t'y offie<l nnd pny 
for the same out of the trrasury of th<' rounty when the 
offiec or the county atto•·ncy is not lo<·a tcd in the courthouse? 

" T ba1·c Uu.• opinioJt of ~·ou•· depal'fmeut whil'!1 was givrn 
to Mr . • Telwns or Davpnport on lhP !II'('OIHl rlay or FehrU!Il'Y, 
1918, but in that <'DIW Mr . . Jebc!ls hatl hill offi•·c> in the court
house. Iu your opinion does it make 11ny flifi'C'I'Pnc:c 'vhelhcr 
the office is ht the courthouse Ol' outqide T" 
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Tn nnswcrin~ your inquiry, JH•rulil ns lo rl'frr yon a!!ain to 
I he opiu ion uf I hi~ de•p11 rl rnCJI I I'<·IHh~retl to ;\I!·. Henry .)l•hrn'>, 
1'1111111,\' nltm·ncy c.r S.·uf I l'<nlllt.'·· IIIJ<h•e· elate· of fo\•hruary :!. 1 !11 '. 
( HPporl of ,\ttnr·nc•,,- c:,•nr•·nl. J!lli-11', Jlll!.!l' :mli). lu this opinion 
we hrld that unclrr t'rrlaill •·mHliti .. n-. thr hoard of "liPCI'\'i'll''" wr rc 
authorized to l'lllploy c·h•ri<·al 11'-'i,laue·<' for t he• ullie·c of c•nunly 
n.ttornry. I t i~ the opeuion ot' this clt•paJ•tmcnt lhnt th(• rule 
anuouJu·rd in fhut opinion ~-:leonid hr applie•d aliJ;p In l:<l~('s where 
the c·nunl,v alfonery maiutain<; hi.; n0le·1• iu the <·r•nrthonsc and to 
ea!>cs wl1r1'e his ollirr is uwintaiTa•d elsPwhc•T·c·. 

H . . 1. 1-'0WJ-:u:-\, A.~sisln11t A 1/onrry Oorcral. 

Uodrr the provisions or KrcllonF !!41!1 and 2421 or the code, the' county 
attornl')' Is enlltlccl to a rPa8onable uttorney ree In prosecutions \lltder 
these !lectlons In addition 10 his re~ular compensation. 

Mr. Lr'>tr •· .\. Hitt·r, Couufy ~\ttol'llry. 

n ol'k P.upitls, l own. 

Dear Sir: 

June 2:1, l!H9. 

'\Yr hn\·e your lrttcr uf Jm1r l !llh in \\hit·h you state: 

" 1'11 ens!'~ when• au attorur.'· f«'r i-; tnxt•cl hy thc' .iusticr 
c•nurl fur violatiou of sc1-tiono; 241!1 111111 ~-121 of thr c·tJdr of 
l R!li, up11n c•n•n·i,.lir ,, or plra of ~uiJt,,· fm· lr:an!'porfation of 
liqnm· by an intlh·itl al tl) OJ' fnr ntii<'I'S m•l l•nltliul{ a prrmil, 
1\ hie·h l<uid liqtlOt' \\11'\ not pl'Hper·ly e·on:;i~Twcl hy lul\·in:;r thr 
"" JH•r·\; flU Ill" and :ulch-r'-" thN·rnu, i-.. the' c·ount.v nlltwnry 
appt•na·iuJ: [oJ' lh t• <.;lute ancl pt·osre·ut in~ lhr e•II'-C l'ntitlrtl fo 
I hi,; 1\•c a,..i,J c• front his Rnlary t·ompeno;ation ~ If 110t. should 
thr u1onr~ lee• fllt'J II'cl ,,,·t•r In lht• se-houl fnnrl in thr same 
llllllln('r :t<. ill e•tL'ie"- nf filii''!" 

1'11 llllto.\\'Ct'i lt~ ,\'!1111' inquiry. \It' desire to din•e·f )'OUI' a1trutiol1 

f (• lhr Jll'ovi-.iuJl'o of !o;t•e·tiuu 211!) of thC' t•oclc, "hit·h JWOvid!'S ns 

foil OWl-: 

"I r nny t•X JII'P"" Ill' rnilwuy rou1pany, ot· '"'Y common car
l·irt·. or pcr...on, or any toll<' 11s the Ul{C'nt m· t•mployc thereof, 
shall traw<Jun·t or e·t•ll\'1'." to any ll<'I'Mm within this Rlatc a.n)' 
iuloxit·atiu:;r liquor:-.. without fi1·st ha,·i11~ been fmuishrd With 
n crrtifil'lll~ !'rom lhr cler·k of 1hc court ill.-.lling t ho permit, 
..,Item ing th tl tleC' t·<•ll"ignec j, a pc;ormil holdPt' nnd anthorizt'tl 
to ~ell liq11m'" in tltt• county to whie·lt the ,..hipmcnt i,., made, 
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!'.lh•Jt ':"liiJlilll,l', t'tJIIIIIIIII I t':ll'l'il'l', Jlt' hllll, :t~t'll( HI' c•mpJO~'l' 
I hea·.·ul. !':hall. II )lOll t•unvil'l iun. he• fitu•cl iu 1 llr :-mu of one 
h~md~···l dullar" ft•r t•ade nlTt'l"•' 1111d /"11/ flu rtMI.~ of prnsrru
lum, nrrlr',f"'!l 11 r<•tStJII•Jb/1 11/lornry·.~ {11 lo /11 /anrl /111 1/tr 
courl. Thr ull\•Th!' hl'l't•iu c•J·calt•tl shall ht• Jwltl <'Cll lllllillt•ti 1111<l 
<'lllllJelt:tc au~l fo lun·~ hl'l'n ''"mmiltt'<l in any t•otmly in tilt' 
~tall' Ill wh.ll'h the• ltttnor>~ an• l'•'t·rh·Nl for fl'lllhportatiuu, 
thJ•?ngh whll'h lhe·.'· nr.• fnllhJ11H'It•tl, o1· iu llhi,·h thl'\' nrc 
tlrln·r•wl. 'l'hr de•fl'nclnul iu 11 pt·nsl't·nl inn mulc•e· this ... ~t·timt 
may ,]JQW ley a prrpnntlrr3llf'•' nf thr e•\'itiCIH'I' II~ :1 cl<'fCIISC 
that thr <•JJ;IJ'tU·ter. i•irl'lllU>;h\n('M :11111 •'OIIll.'llls of th<' lihip
llll:llt we•·c 11nllmo\\11 tn him, Ill' tl1:1l r.u• prt':;nn In whn111 thr 
s lll)liiH'II[ was m:lllt• leacl c•omplit•d with tl11' mnle•t tax .. , 

:-{pc·tiun 2-121 111' tltl' c·mh• to \\ hi,·h yuu l't•f1•r Jll'lll'idl's puni~h
mrn t f!lr anyonr c·on,·ryi ng- m· t ''''""Jlnrf in~ in tux i<·Ol i ng liCJIIOI' 
\lilhouf thr Mmr ha•in:.: lulwh•J, u.., J't•quin·•l It,\' luw, fliHl it iu pnrt 
!--tate'>: 

"'!'he \'iolntion n[ 1111)' ]11'11\'IS ifJII uf !hi~ RN·t.ion by any 
common tal'l'it••·. or OII,Y lll!'l'llt e11• emplo~·f' of such carri<'r, 01· 

any other prrson, !'!hall he punished thr ~\me a!! pro\'icl<'Cl in 
• • •." Sr<'tion 2il!l nhon• srl out 

'Vc han• und!'rlincd lhnf pol'l iou of sl'dion 2119 which has 
l>pccial npplirafiou to your inqui•~·. Tt r•·o,·idl's that upon con
viction the defendant shnll lJc fhwd one hundrerl dollars for rad1 

offense and "pay the costs or prost•c·ut iou, including a rea!lonnblo 
attorney·~ fee to hr taxe<l hy the rom1. '' Kothin~ is said with 
•·rfcrem·c to who o;hnll I'Cfril·c this nllorney 's fcc;-, but it ill dear 
that the ft•r !\hall hr paid to the nlfurm•y )11'1i~N·utin,:r the caRe, and 
c;ince it i<; a rTiminnl cac,c, the t•nsc must of llt'l'<''siLy he pro-ccutccl 
hy the rou11ty nttol'lley, tho only c.\f•cption to this lwiug where a 
hpccial pro~ecutor uppcan •. 

ection ~0 o£ thl' supplrmenlal •mppiC'mrnt fixes the l'ompl'n

sation to be pnid the vn1·ious couut,v attOJ'IIrys, hut. no m<'nlion 
iq made a~ to whrthcr he l'hnll ro<"rivc the attorn c)· 's fcc ))I'Ovidcd 
for in the for('goin~ SC~·tion<;. Tt i'l our opinion, bo\\ ('\'t'r, that n 
county nttol1lcy i;.; l'ntitlctl to n frr providNl for in lhc nhovc 
set•tion in addition to SlJ(•h snm 1111 be may re<•ciw llJI a snla•·y 
under thl' p r o\'isions of scdion 30 o[ thr supplcml'lltal supple
ment, HJ15. The statute expressly provide<; fo•· thr taxation or 
nn nttornry's fcc all pn1-L of the costs of prosecution, and we nrc 
of t he opinion that thi~ ft•c is for tbe U'-C and llencfit of the 
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t'Oilllty atturm·y who looks a fler ti ll' t 1·ial of th e matter Jn behalf 
of the ~tat e. 

n . . J. PowERS, A.~si.•drrnt Attor·ney General. 

COMPENSATION OP COUNTY ATTORNEY FOR COLLECTING 
CIJAIMS OF COl. NTY 

Board of supervisors have no authority to allow additional compen
Aation to county attorneys for co llecting claims due the county tor support 
of Inmates of state institutions. 

Mr . • J. A. Rogers, County Attorney, 
Claricm, Towa. 

Dear Sir: 

Jan nary 21, 1920. 

-
\Ve have your request fo r tl1e opinion of this department on the 

following question : 

"I desi re your opinion on the following matter: November 
9, 19l!J, I was appointed county attorney to fill vacancy caused 
by the removal of Mr. J. M. Berry from the state. 

"Soon afterward the board of supervisor·s r equested that I 
should collect for the snpport of all persons in the various 
state i~stitutions from this coun ty, and for whom the county 
had p~1d. No effort h ad been previously made to make such 
collection from those entitled to pay f~r such support. 

"No prev!ous com1ty a ttorney h?d been required to make 
such C?llectwns, so that under the order of the board of 
su~ervtsors I am required to perform the duties and work 
wh1eh shoul.d have. been d one by my predecessors, and such as 
does not arL.c;e durmg my administration. 

"Th~re. ar~. a l~rge number of this class of claims, many 
estates . h abl11ty mvolved, as well as person s .iJ1dividually 
responstble. 

. "Can the board allow a reasonable compensa t ion for mak
mg these collectio~s and investigations wl1ich should have 
~een done by _previous county at torneys 1 The board is will
mg, but I desire your opinion on the subJ. ect before accepting 
same.'' 

Section 301 of the 1913 1 supp ement to the code p ertaining to 
the general duties of the county attorney prov ides in part 
follows: as 

I 
-" 
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' ' 2. To appear f or the state and county in all cases and 
proceedings in the courts of his county, to which the state or 
couuty is a party. • • • 

"5. To enforce all forfeited bonds and recognizances, and 
to prosccnte all proceedings 1l.CCUsary for the t·ccovm·y of 
debts, revenues, money~, fines, penalties and forfeitures 
accruing to the state ot· his county, or to any school district 
in his county. • • •" · 

Chapter 232, acts of the 38th Genera l Assembly, fix es the rom
p cnsation of the county attontey, of the class to which your county 
b elong$;, at fourteen hundred ($1400) dollars. It further pt·ovides 
for the pay ment of fees in certain Rpecific case~, m1d other statues 
make additional provisions for the payment of f ees in clearly 
d esig11ated cases. 

Section 303-a of the 1913 suppleme11t authorizes the county 
attorney, with the app1·oval of the judge of the di stt·ict cour t, to 
pt·o<·w·e such assistance in the trial of a pct·son cha t·gcd with 
felony as l1e may def'm necessary, and t he board of supcrYisors 
are reCJnireu to allow reason abl e compensation t herefor, a11d it 
further provides that nothing in t llC ac-t slHlll pt'('\·cnt the board 
from em playing an attor11e.v to ass ist the county attorney in any 
cause or proceed ing in ·w ~i ch the state o t· county is interested. 

It is true, of course, t hat other and flll·ther duties are enjoin ed 
upon the county attorney by law·, aside from those enurncratecl in 
the section first referr ed to, hut in a ll su (• IJ C'ase:-: it m us l be h eld 
that compensation ther efor is included in his •·egnlat· salary, unless 
the statutes enjoining s uch duties provides fo1· add it.ionnl eom
p ewmtion . 

Th e minute detail into which the law goes in fixi ng and rc~u
lating t he compensation of the eounty at torney leaves hut l it t1e 
disc•·etion iu the board of supervi:-;o r·s conC'ern ing such matters, 
and I am, therefot·e, of the opinion that the board cannot nll o~ 

you adclHional compensa tion for the ser vices yon r efer to. I will 
also say tuat I am constl'ained to believe that t he p erformance of 
such serv ices is fairly coJttemplated hy that provision of sedion 
301 wh ieh is above set ont and unde t·st•orcd. 

.J. W. SANDUSKY, Assistant Al/.ornry General. 
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COUNT¥ ATTOR~EY CAN:SOT HAVE FU~O l~OR USE IN CRIMINAL 
INVESTIGATIO.NS 

Boaru of supe r visor~; b as no power to cr eate a fund to be placed at the 
ui sposal of the coun ty attorney to be used at his discretion in c riminal 
In vcstigation. 

September 8, 1919. 
Mr. Realff Otteson,. Assi. tant Attorn ey Gcucral, 

Davenport, I owa. 

D ear Sir: 

Your letter of the 5th inst. adrlt·cssccl t o .A ttorncy Gen eral H. M. 
Havner has been rcfc>rr ed to me for rrply. 

You ask whether or not a fuJH.l r au lJe legally cn•ated by the 
coun ty to be placed at the disposal of the coun ty attorney, to be 
drawn on at any lime for the purposC' of hringing bark fugitives 
f t·om justire, and for the paymc11 t of ex pen sC's connected with 
investigations of criminal matters. 

'\Ve ay·e of the opinion that no Ruch f mHl l'an IJe legally created. 

.As to the payment of expenses <~otmrr·1ec1 with t he r eturn of 
fugitives, the county auditor is a utlwrizrd to au d it and p ay such 
expe11scs only upon the S'WOrn statc•rnrnt of the agent appointed 
by the governor t o go and bring bat·k the fu~itiYe. 

Chapter 151, acts of the 38th Goncral A ssembly. 

As to expenses incident to crimin al inYestigations, the board 
of super visors would probably have the p ower to authorize the 
incurring of such expenses in any spceifie inYestigation under 
the general p ower con rerred upon the hoard in subdivis ions 11 
and 22, section 422, supplement al suppleme11t, and to allow the 
bills when filed. But the board woul d cer t ainly not have the 
power to appropriate a certain sum to be used indiscriminately 
by the county attorney and at h is own d iseretion in criminal 
investigations generally. 

In any event, the funds of the coun ty can be appropriated only 
upon warrants drawn by the county auditor·. Ordinarily the 
anditor is authorized to draw warrants only upon the advice of 
the board of supervisors ; but in certa in instan~es the auditor is 
authorized to issue wan·ants before 1 he ~a me I. aYe been p assed 
npon by the board of supervisors. 

Section 4, chapter 356, acts of the 38th General A ssembly_ 
W. H.. C. KENDRI CK, Assistant AUonuy General. 
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APPOINTIXCi OF SPE{'I.-\L C'O\INS .. ~L HY BOARD OJ."' SUPERVISORS 

Tbe board or l:;Upervisors bag power to appoint ~peclal cou nsel regard
l ess or t be consent of t he county allorney. 

l\1r. Oeo. F. Ilenry, Assistant Coun ty A ttorney, 
Des 1\1oincs, Iowa. 

D ear S ir: 

:Mnn•h H, 1~)20. 

Y our letter of the 1st inst. addressed to Attorn<'y Oenrrnl II. M. 
H avner has b re11 r r ferr ed to me for att cnt ion. 

You state: 

"Dm·i 11~ the :veat· 1 D1!) I s t'l'VNl ns an as!-ii stau t county a ttor
ne~- or Polk t·o unt~· . Towa, look ing- after t he civil l itigation of 
the <:o m l1 ,\·: a s n<hisr•· of 1llr va1·iou!-; c·ounty offl<·ials, and as 
adviser ot: the hoard of snJWI'\·i sm·s upon su ch nutU.crs as were 
rcfc>JTrcl to m e lw s11<· h boa rd. The lmsiness vf the conHty has 
grown to s twh j1roporti ons 1 ha I ~~ ~!.! inn i n ~ with ,J;m nary 1, 
10~0, H1c hoa rd rea lizPd t lle~t the work <lonr hy me dnri11g the 
y ea1· 191!1 was fairl.'· wol'lh more t lum t lH•y were pn~· in g- m e 
as sm·h ass i. t ant county attnnH•.\·, \Yhid1 was $2,000 l)Cr year, 
and the hoard a lso f<' lt 1 he ll C'Nl of a more ron s tan t nttend
anre of th e it· l ega l adYi . e t• a t hoard m0eti t 1~s t hnn had been 
p ossible tmdcr the a l'l'angemcnt whic·h "·as made fo r l Dl!>. 

' 'The bom·d has expt·essed a drsi t·e to nppoint me l rg-al 
adviser of th e board u nder an atTang-C'mC'nt ns to :-;C'rvices 
ancl sala rv whirh is satisfactor y to th e lJOanl :mel m,vsrlf , bnt 
some m c1;1hcrs of tl1e bont·d hnYc exp t·essccl a d oub t ns t o t he 
po"·e •· o f the boal'd under t he law to em ploy a legal adviser 
ind ep cndrntly of an assi. tant eou11ty attorney." 

You then ask : 

" lias 1 he hoard of snp <' rviso!'S tl1 e p oWPl' to emplo~· me to 
act solely as leg a 1 adviser of t he boa 1·d nnd o E the oflif'ials of 
the eom{1 ,\·; and, if so, co nld such appointnH' tl t he ma<l c effec
t ive as of .January 1, l!>~O V " 

It is th e opin ion of this d epartment that the hoat·cl of snpcr
Yisors d oC's not It aYe th e power t o em ploy special <·ou11scl , wl1 r n 
such emplo~·mcnt would ha,·e the cffec·t of enti rc·ly Rupcrscdin~ 
the dnlv <.'l<'<·t C'd and acting <·o tm ty attorney; for the rrason that. 
~nc·h ac.tion on the part of the board would be n nnllifiC"a tion of 
ch apter 0, titl e Ill of the code, wlti1·h defines 1l1r powers and 
prescribes the duties of the county attol'llry. 
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. 
Bnt the legislature has confened upon tb e boa rd of superVlson 

the general po\n'r to ma11ag-e th (_' aft'ait·s of th e couuty. 

Parag r·aph ] 1, sed ion 42~ , code sup plement, 19lr>, r elating to 
the powers of the board provjdes: 

" To rcpreseut the r cspcc.:tive cowtt i e~, and to have the care 
and ma nagem ent of th e property and busine~s thereof, in all 
cases where no other provis ion shall be made.'' 

Pur·suant to said statutory provision just quoted, the supreme 
court of Iowa has h eld that the hoard of supervisors has the power 
to employ spceia l counsel on behalf of the county. 

T aylm· Cou nly v. Standley, 79 Iowa 666. 

In th e ::Handley case, sup,ra, it is sa id at page 670: 

"We arc of the opinion that t he boat·d of supervisors was 
a nt.Jtorized to employ <·ounsel on br half of th e county by virtue 
of the gPnet·al powel's g ivr n tlwm by stah1te to manage the 
affairs of th e couuty, aud that t ht-ii· t·ight to do so, apd to 
cause proeced ings to be jnsti t u ted in th e name of the county, 
in cases of this kind, does not depend upon the consent of 
the connty attorney, nor upon his willingness or ability to 
appear for the county . '' 

In addit io11 to tb e powers conferred u pon the board of super
visor~ by section 422 of the e:ode supplement, 19] 3, the legislature 
has also expreRsly confen ed upon the board the power to employ 
an attorney to ass ist the county attorney in any cause or proceed
ing in which the county is interested. 

Sectjon 303 in part provides : 

"But nothi11 g in this section shall prevent the board of 
superviso~s from employing an attorney t o assist the county 
a ttorney m any c>a nse or proceeding jn which the state or 
county is inte t ested." 

As observed from the case of Tayl or County v . Standley, supra, 
the board of supervisors has t he power under section 303 of the 
code to employ special counsel on behalf of the county. The hold
ing in the Taylor case was followed in 

B evington v . lVoodbury Co~tnty, 107 Iowa 424; 
a11d cited with approYal in 

(h tl:nn v . Mahaska County, 155 Iowa 527. 

Theref~rc, it is the opin ion of this d epartment that the board 
of supervJsors of Polk couuty has the powet· to appoint you special 
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counsel to ad ~nl~ly us lt'g-al <Hhiser to tht' hnnt'll. l" IH'h nppnint
m ent to take etfeet only fi'Dm the dat r said hoard lt•gnlly nnll 
offil'ially make~ the appointmeut ; pt•ovi tlNl , howt~ \'P r, that sUt·h 
appointmeut does uot lmvC' t h<' cffcl't of <•ntircly mmrping the 
powers aud duties conferred and imposed upon the couuty nt.torney 
by statute, and entirely superseding that official. 

W. H. C. K ENDRICK, Assistant Attm·ncy General. 

RHERIFF 1\laE:\GE RATE "'HEN SERVI~G PltOCESSES FOR 
Jt'STIC'E COURT 

The sheriff is entitled to charge and receive the same mileage r ute 
while serving processes Issued f ron1 a justice cou rt thut h e would be 
allowed if tbe process ! ~s ued from the distri ct cour·t. 

Mr. Fr·ank K. Jkynard, County Attorney, 
Mt.. i\yr, I owa. 

D ear Sit': 

January 17, 1919. 

W e have your letter of January 11th m which you ask the fol
lowing q ucstion : 

''Is a sheriff who serves a process issued by a jusli<~C of 
the p eace entitled to the mileage rate allowed a sheriff in 
ordinary cases, or is he limited to the mileage r·ate to which 
con stables arc entitled?'' 

Prior to the 37th Ge11eral Assembly t he fees to be collected hy a 
sheriff 'vere fLxed by section 511 of the supplement o~ 1913. This 
section in part provides :• 

"Eaeh sh eriff is entitled to clwrge a nd rcecivc the f ollow
ing f ees : 

• • • • 
"12. l\•fil eage in all cases required by law, gowg and 

returning, five cents per mile. 

"23. • • • Wh Pn sheriffs pcl'form offi<·.ial cl nt i<'!'i m 
ju~tircs' courts their fees shall be the same as allowed con
stables. '' 

This sec>tion was repealed in its entirety hy cha pter 40, :37th 
Gener·al Assembly, and t he present act in part provides: 

"Eaeh sheriff is entitled to charge and r f><•ei vc the follow-
in ~ f ees : 

• • • • 
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" 11 . :\fih·a)!•' in a ll t·lht·~ l'l' 'llli ro'd loy law, )!:Oiu:,: and 
l'o•l u 1'11 i 11:,!, l eu l'i't!l.; JH'l' m il••. pt'ul·iol('ll t hnt this pa n:t~raph 
shall 1111! ap1'l.1· wht•lf pt'ul·i,iutt j, m;ttlo• for t•XJH~ n;.,rs. and in 
1111 t':t'l' :-h;dl tltP law l11· ,.,.ttslruc•d t" allo~w l•uth mii Pa~r and 
I'X J! I' II't'~ l'or l lu• l-<_1111(' SPI'\ io·ps a iHl f11l' till' ~:1111(' t 1·ip." 

);o n •l'erPtt• ·t• 11hntsot'\'1'r is matlt• itt this sr..ti .. n to the fact that 
the shrrifl' wht'll st•n •ing- till' pnwt·s,t's issurd f rom thr c::ottt't of 
a jm.tic·t· ol' the pra•·P i-; lim it<'<l to thr l'c•rs allowc•d a eoustahlc. 
l' t·ioa· tQ lhl' rm1dtlll:~nt ol' t·haptt•a· 4!1 ol' l hc :nth Ue111'l'lll ,\ s,o.;('muly 
th1' l't"·d r iet iun Wll'i elt·ar that a :-hrri ll' t·ould ltot •·ha r~e m· rc•·Ci\'t• 
ll!i lca:,tr fees ill rx•·t•s.o; ul' t h•ht' allo11 t>d a .... nstal ,le. 'rhis rcstri t•
tiott ua· liltlitati•JII hal' itt~ ltt•t·n n•mon• tl loy the 111'l uf the :17th 
<:rut•r;d .\ ~st•J nlol.l·, it. is lhr opiuio11 nf lhis drpurt!llrnt that thr 
:-ht•t'i ll' io; rttt itlcd In t•ltal').(t' <~ltd re•·ri\'t' the :o;atttl' milra~c rate in 
S\'1'\'i ltJ..: j)I'Ot'I'SSl'S is..,lll'<l !'rum tltr t'(l\lrt of ju"t io· t's of' I he peace as 
hr is c•ntitJr•d to l·hat·~t' Htld n·et' il'l' for the Sf'l'\'ic·c of prOl!CS~CR 
is.-..m·d hom thr clistrit• t t·onrt of his t'Otlllty. The limitalion~ 
appra1·i n~ in the t•mlc supplemrnt. havin:.:- hc•c·n l't•pcaled inllicates 
thnt the ll":..:i~ lalut·e intct tdNl lo rc•mo,·c t he limi tat ion whic·h lH'C
viomdy t·xistrd to g t·au l llw sh r rilf til(' 1·i)(ht to t•hurgc and rcc!'ivc 
lite same mi iPage ru te wh~.:11 euga:,.:ed in tlul i!"s eonnec·lecl with the 

ju!;tirr comt. 
B . J. Powr.ns, A.qsisfunt A.lloruey Gencml .. 

SH E HI l•'F'S li'EES 

Shcri!fs cannot <lemand payment of fees In ndvance, except possibly 
• mileage fees. 

Mr. Newton W. Rohcrts, County Attorney, 
Ottumwa, Jowa. 

Deal' S ir: 

.Tannnry 27, 1919. 

I have your letter of the 20t11 inst. in which you ask: 

"Can the county shrri[ d t>numd an ndnmt·cment of mileage 
fees before t'Pndering any Rcrl'icc in t·il'i l cases~ Just what 
fees tau he demand in adnmcc 1'' 

It is a general rulE' l hat when the compensation of a public 
official is not fix ed by htw, hut. l.'onsists of fees, he may demand 
the payment of tho c feet: in ndvancc, nJllcs.~ some other provi-

siOll is made by statute. 

OI'INIO:\S R8L.\TI:-\G TO C'OC'\TY OF~'tCI':HS 

Citing: 

l?iplcy t'. (i ij}'orJ. 11 lowu 3ti7; 
:!9 Cyc .. 1-130. 
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1\ow, rcfrrrin.!! to our stntulc wr lint! that all shcl'ilfs nrc p lno't'ol 
Oil a ~n lary U<l,IS, <llld that uiJ f~C>i "ullrt:INl, t'Xf't•pt milt'll"'e ~ hall 
be pmd to thE' elr t·k ot' I he tl i~Lril'lemn· t nnd hy t i!;l l oflkiall urn I'll 
over to the_ r·onnt.v tr('asUI'Cr. ~cc•t ion !'il O-a, supplr mrnlnl :mpplt'
mt'nt, l ?~o. Thr !>latutc al:-o req uirrs quarl<'l'ly l'rport.s from 
the sht'I'J ft of nil fc•r:-; ot· mileai!P ehur~cd Ill' taxrd. said ro'p<wts to 
be made to the b(lat·d of snpcn·i~ors, aml at thr t ime or makinrr 
~urh rcpot'ls he ,.,IJallmake full stOI<'mrnt with sairl bmml. Srl'lio~ 
:>08, supple~n~nt to the rode, 1 !l13. Fmm the Rl'i'l ion ,iust t·cfcrrctl 
to 110 J1l'O\' lf! ton ran he l'ound requiring the payment of fees in 
adnmce. 

Pal·agraph 18 of section 1, rhnpter -l!l , ads of the 37th Ocnorul 
Assembly provides : 

'"1'1 1e amounts allowed tiH' shc!'iii b~· law fot· mi lro~e and 
fo1• ll~Cf!';SRI'Y lind nctnal C'Xp('l1Se~ pain b)' him and fo r IJoard 
of prtso~lers a~1d fot· '.ruit ing on and wal':hin~; for prisoners, 
a~ m tlu~ sectiOn prov1dcd. may be r<'tained hy him in nddi
tlOI~ to h1 ~ sa l~ry . But al~ other f<:'es of <'I'Pt'Y kinrl nnrllulture 
"h1ch h~ rece1vcs for sen •1c·C's perfonoccl in his ofiici<ll capa(•ity 
ot·. by. Yll"htc of hts office shall bel on~ to Pte county and be 
patd 1nto the county treasii i'Y at•corclin)!ly.'' 

'l'Jms .it will be seen that mileage is prac•ti c·a lly lhr only fee 
the shel'lff may retain in mldilion t o his rt>gulat· cumpcul<ttlion . 

lf there wc1·c 11 0 other s tat uto•·y pt·ovisio11s 011 lh is suhjec·t it 
would be 1·easonable to assume that the sheri[ could ri,::htly dr mlllHl 
the payment of Jnilcugo iu advance. But the lrgislature has 
cnactl.'d tbe followiug: 

"Nothing in this act shall he RO rnnstmcd us to relieve any 
pea?e offiee1· from the fn ll and fuithfu l dL'!I•harge o£ all the 
dnt1es now 01· bcrcaftCI' enjoined upon him by Juw." 

Section 499-d, chapter 6, snpplpment, 1913. 

Therefore it would seem tl!nt lhc sheri[ r·onld demand his fcc 
for mileage in ad\'ance, but if the party f rom whom it wos 
demanrled refused to pay it the shcrift would 11ot be justifl('u in 
r efusing to "disClHII':,\'e all Of the unties now 01' hel'Ca[tCL' cnjoinerl 

upon him by Jaw." 

II 
I 
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ll<""'''''r. tlw >llft•-.t prnt·c•llun· for the ;.hcriff to follow is to 
makr tht> ~1' 1'\ il'!' .rnd 1•har!.!<' tlw f,•,•;, ami han.• Lh<·m (UXCU as part 
nr t ill" (•o<,t-.; . 

E''<'ll though l lw '\her llt ot a <.-ounty a ppoinJ. but one deputy, such 
d etmty 111 the "chief deputy" within the meaning ot chapter 278, acts 

or 38tl~ Gt'rwrnl A~~~mhly. 

J\lr. Tom Boyuto11, ('(lunly .. \ttol'lley, 
f'llrext C'it.1·, lown. 

Dcur Hir· : 

August l , 1919. 

Wr have you r· h•tt (' r of .July 21st in which you !;tate: 

" I would \'('t'V 11\tl('h like llw int('t·prctation your· depnrt
mrul pluc~<; upo;, the words 'c·hi r f deputy' n<; u sed in sectiou 
G of chaplrr :l78, Jaws of the :{Hth General As.<;cmbly. Our 
countr !;ht• rifT hus ' m•,·cr l'll1J>Ioyed Ulore thau one deputy. 
Reert;th· hr n~kl'cl uw for· mv opinion as to the mcantug of 
the wor:ds in qtw~t iou, anrl r · iuformed him that in my judg
mrnl !her(' could be no chic£ deputy unless he employed two 
m· mot·c mcu. 11 

The ~ct ion to wh ich you call out· attention prrJvidcs that in all 
eormtie:. the sherill' shall, in writing, appoint one or more pcr
~:ons not holdin!! a county office as deputy or deputies and then 
fm·ther }Wovidrs that : 

" ln all <·aM'S the board of ~upen·i:sors shall fix the number 
or tl t•pnt ico;. The H!tlllt')" of the chief deputy hall he sixty
tivr pl'r t:rut of that of his prin('ipal, but not to exceed eighteen 
hunclt·rd dollarx; thc other· deputies to be fi.xcd by the board 
of sUJlcrvisors. • • • " 

ln vif.'w of tlw hultlin{l'" of our supreme court it U; settled that 
cw11 lhottl{h the ~<hrr·iiT appoint but one deputy such deputy is 
th<' (·hief dcputy. \\'e rl'fer you to the followi11g cases where 
this JH'N·i ~r qurl't ion wn~ pa~·H•d upon : 

Uuydrnllofrr 1'. 1/ooon, 1-J~ low:\ :tH; 
('u/prr t•. 1-'nyd/r CmtiiiiJ, H~ Jowa 26!>. 

B. J. Po wEI<.", A s:;islant A ttorncy Ocncrul. 
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:\ l' f'OtSnt EST OF Ut:l ' l 1.'\' l'lll ..:t ii .. ' F 

The sherllt In a ll counties hal\ authority to Btlpolm n d('puty and the 
board of supervi!IOrs should appro\'4' the hond ot Ruth dl'puty whrn 11 ts 
found sulrlclen t. (Senate Ole :->o. 30~. ucl~ 3\th Cenerul .\~•t·mbl)'.) 

)lr. T. )1. :'.Ic.Adam. Cotmty .\t torney, 
.Mt. Pleasant, Iowa. 

Dear ~ir: 

~~ ~~~ :?0, l!H!J. 

We ha\'1~ yout· letter o£ May Hlh in whic·lr you ~lu t e : 

"lJndet· the law Pll"-"<'d by the 38th Gt>nrrul A'M'mhly 
sh<'riffs at·e required to nppoiut a dt•puty in <•,·ery t•tmn t~ in 
Ore lStatc. I haYc bccn a<;kcd whrth!'r th(' hO!l rd ur snprrvison1 
nrc rc(Jttil·cd to appro,·e the honrl c.r suc·h drputy, if :ml'11 hnnd 
is good nnd suffi~ient. An early rrply will hr mud 1 11pprl'· 
cintcd. 

'"l'hc statute snys the sheriff shall appoint. lL seem:; nutll· 
do tot·~· . Is it not soT" 

'l'he uct of the 3 tb Oenrrul Assembly In whic·h you refer is 
known as Senate File Ko. ::!08, all(l that portion of it t•elntin~ to 
your· inquir·y reads i11 part as follows: 

" In all counties the ~h<'riiT slurll, iu wr·itin ~.: , uppoint one 
or more P<'rSon~. not holding 11 eonnt~· ofllec, 1111 rlrpuly or 
deputies, for whose acts he shall be responsible, nnd from 
whom he shall require a bond, whic·h appointnwnl and bond 
shall be apprond b.'' thc offic:cr lnwin~ tlw appr·ovnl of the 
principal's bond; and stwh ltppointmt•nt muy hr rcvokl'd in 
writing. which appointment and rc•vorat ion ~<hall he filt•ll in 
the auditor's office. T n all east'S tlrr bounl ur Ml per·"isor'!l 
shall fix UH! number of deputies. • • • 

11 

The fit-st. section of the act states : 

" Each clerk of the distric·t c·mu·t muy, in wrilittl-(, with 
the consent of the board of suprrvisors, appoiul one or more 
deputies, not holding a county office, • • . .. 

The second sectiou states that the county auditor 

" may, in \niting. with the !'OtlSetll or IIH' hourd of I!IIJ)Cl'· 

vi~;ot'll, appoiut one ot· mot·r d<•put ir~, till I lr(lldin:.: n c·uunty 
office, • • • " 

Fil•ctiou 3 l'Ontaius a Himihtr pruvi>.inn with r<'ft•n•llt'(' lu thu 
c·ounty trcasur·er, aud sectiou 4 wntaius a ~,imilur pruvi11ion with 

40 
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reference to the county rec-ordel' . Bu t ~·ou wi ll n ote that section 5 
s ta tes t ha t 

" in a ll ('Otlll t ies t he shC'r iff shall . in writing-, a ppoint one or 
more pcr:ous, n ot hold ing a coun ty office, ns d eputy or 
deputic.·, • • • '' 

lt wouh1 appC'u r f•·om th i~ fact t hat t he legislature jntended 
that the sheri ff s hould appoin t a d eputy, and t his f ac t is further 
emphasized in tl1a t the leg- islature did not r equire th e consent 
of t he board of supe n ·iso •·s to s u<' h appointmen t . It is true the 
act states : 

' ' In all r a. es th e board of supervtsors shall fix the number 
of deput ies, " 

but we do not consider th is as autltorir. ing- the hoa rd of ~uper
visors to fi x t he numbet· at n one. I n fad , hy so d oi11 g they have 
11 ot fixed the Humber of d eput ies a t a11. \Vc t hiuk a fair interpre
ta tion of t his secti on L') such as to perm it th e sh eriff to appoint 
at lea. t one deputy and that he ma~· nppoint s n e-ll additional 
deputies, subject t o t he limitation ma de by t he board of super
visors, as he deems necessary. 

W e therefore arc of t he opinion that jt is the d uty of the 
hoard of supervisors to approve the a ppoi11tmeu t and bond of 
the deputy, in case such bond is good and s uffie ien1·. The s ufficiency 
of a boud is for t he board of supervisors t o d etC'rmine, and if 
it is found such, the Jaw contempla tes that it shall h e approved . 

I mi~ht add that there is good l'E>a~on why a )o;}t(\l' iff should have 
a depnty who is qualified to serve notic·es and <'ar•·y out th e orders 
of court , and perform such other services as may be r <'quircd of 
him by law during the absence or inability of t he s he riff. It is 
uot mwommon fo r the sheriff t o be in one p a l't o f the county 
attendiug to official business when there is n N•tl o f sC' r vices in 
auothcr portion of the count~· . The l<>g islaht t·e m ay have deem ed 
it wise to provid e. f or a deputy who mi gh t lJC' ava ilable in the 
absence of the shet·iff from the county sea t , a tHl t his f act le nds 
strength to the view that we have t akC'n th a t thC' s heriff should 
appoint a deputy . 

B . . J. POWER~ . A ssis loul A llornry Of•n r nzt 
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8 .-\ L :\H\' OF t.'HIEJ<' DEP\"TY SHERIFF 

The sa la r y o f the chief de puty sheriff should be computed on the basis 
or 65% of th a t of the s herlfl' p lus Lhe $300 allowed tor h ouse rent. In 
case t h e cou n ty rurn ishes the sber itt with a house, the computation of 
the ch ie[ d t' puly's sala t y should bo made o n th e basis of cash actually 
pa id plus $300. But in e ithe r e ve nt, the a mount paid :::hould not exceed 
$1,800 per year. 

l\ft·. Nt~wton W. Roberts, Coun1y Attorn<')' , 
01tmnwa, Iowa. 

Dt'al' Hir: 

\Ve have yonr lett C'r of October 1 th in whi<·h yon ref)uest the 
opini o11 of this dPpartmrut npoH 1hc foll owing- pl'Opo~iti on: 

" \Vhat is the haRis for com p ut ing 1hP . ulury of a l'lticf 
<l<•tHii y ~h <.> t·iff ttndPr the pt·nvis iomi of RC'dion :;: (·haptc r 278, 
and scctioH -1-, l'hapt e1· 29:3, aC'ts of 1 he .J8th General 
.Assembly 1 '' 

In ans weri ng your jnqniry, we fir:t d rsirc to direct your atten -
1 ion to tha t por t ion of sed ion 5, ('haptr r 278 of the ad~ of the 
:1~ t h Or n eral A ssembly, which provides as f ollows : 

" Th e sala t·y of the c·hi c> f depnty shall bE> si~ty-five per cent 
of th at of h is ]Witwipal, but 11ot to C'X(·eed r 1ghteen hundred 
dol1 a 1·s; the othct· deputies to be fix ed hy the l>onrd of super
vi sors . • • • " 

Sec·tion 4 , chapter 293, acts of th e 38th OcnC'ral Assembly, in 
pat·t p •·ovides as f ollows : 

'' Rflc·h county sher· i ff shall r cCPive fot· his ~erv ices the fol
low in()' rompe11~ation (compensation fix ed bemg based up~m 

.... · t. ) • • • ·n countie!oi t lt c p opu lation of the vart o~ts coun 1cs., 1 · 

w hC' I'C th e sher it'f is n ot furnts hed n r e. •denre by the county 
un aclcl it iona l snm of three hun d red dollars per annum shall 
be a11owed. " 

'rhe question thu~ naJ·t·ows down to whether the $300.00 allowed 
a s hC't·ift fo t· house rent shall be cons idered in determining the 
~al a 1· v of t ltc eh ief cl<'puty . As we v iew the stat utes in q uest imt , 
the ~ llowanre of *300.00 for house r ent, in case the C'onnty cloE>s 
n ot p roYi de a house, is part of the sum sndt shr riff rrce i\'es for 
his serv i<·<'~ . H ctwc in eomputing- the sala•·y of the <'hief deputy 
th e a d nal C'molume11ts of th e offi re should he taken into com-; ider
ntion . 1'hcrrfore th e computation of the salary of the ('hicf 
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deputy s hou ld or basrcl on the salut-.r paid to th '! sheriff p lus the 
ali <>WRJH·e ()f $:3ull.OO fo r hn use n•11t. 

1 n <:ase tltc slt «> t·itr is f'ur11 ish('<l a house by the county h e receives 
lf;:·WO.OO IC',.;s for It is !-i<'rv it·f'!i 1 h~11 1 he t'rt·e i ves when 110 house is 
furn i~hcd . We t hi nk t lt at in clt> l('rtni ni ng the salary of the chief 
deputy under s u<:h ('Olld it imls, that the snm of $300.00 should b e 
added to the actual cash :-;a lary paid to such sh et~iff and that 
t he chief d eputy sh ou ld r eceive a salary eq ua l to sixty-fi ve per cent 
of s u<:h am ount, ln tt in uo case to exceed $1 ,800.00. Any oth e r 
constrnetion would result in gros~ i tH'll ua l ity in the salaries of 
chief dC'puties wh ere the she r iff was fu r nished with a house in one 
coun ty where the sheriff in anot her (·o tmt.r of equal size was given 
$:100.00 hou~<' rent. 

W e a t·e t. het·f'f'nrc of the OJl iiii OII th at the advice given to your 
depu ty shct·iff wi th r cfel'<' ll<:e to t he bas is on wh ich his sal a ry 
should be c0 111 pu ted is eon ·r<·t. 

H. ,T. P o w..:Hs, A.c:sistant Atlonw y General . 

APPOINTINO n F.Pl.T\" SHEJUF}1' AXD FIXI~G OF HIS 
CO.\IPENS,\TIO~ 

Whlle the "letter of law ' ' may permit a board of supervisors to fix 
the salary or a regular de puty s herif! In e xcess of the amoun t paid t h e 
ch ief deputy yet the spi r it of the law would be violated by so doing . 
But if the board find R it necessary to appoint a special d e puty for a limit ed 
time i t may do so and pay such s pecial depu ty a sala r y in excess of t h a t 
paid t he chief d ep uty. (Construing chapter 278, acts 38th Gen e r a l 
Assembly.) 

Mr. Verner Gabrielson, Cowtty Attorney, 
Fort Dodge, Iowa. 

Dear Sir: 

Octobct· 22, 1919. 

We have you r lettet· of October 15th in w!l ich you make 8 
request for the opinion of this department upon the following 
proposition: 

'' Ch~pter 278 of the ~aws of th e 38th General Assembly 
deals '\lt.l~ the eompensa~wn of .deputy county officers; section 
5 d eals w.1th d eputy shertffs. Tb1s section proYides ' 'The sal ary 
of the cluef ~eputy.sha ll be 65 per cent of that o f his principal 
l.m~ not to exceed $1!800.00, the other d eputies t o b e fixed by 
tlle board of supervL~o r·s. ' 'rhe board of supervisors of this 
county has asked me whether or not they can appoint a second 
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deputy and JHtrnP his salm·y 1o ~xt'f."Pd that of the t•h ief 
deputy. " 

Pe1·mit us to state that while the wcwclin•r of this statu te elothe~ ~ 

the boarJ of s uperv i:-;ors wit h discretion a:o:: to th e salm·y which 
~hall b e p a id d eputies othe r t hau the ch ief d eputy ~hC'riff, yet we 
do not think it was the intent of t he legisla ture that t he board 
sh ould fix a sahll'y hy the yrat· for a rrgular <l<'puty in exce~s of 
t h e sa lary t o b e paid tit (• t·h icf deputy . 

If, howeYrr, it beeom<'~, i n the opinion of the l>oat·d of supC't'
visot·s, necessm·y t o employ a spech1l drputy ot· spec ial dPpu t ies 
for a limited period we think t.hi:;;; l'ection gives to the board of 
supervisors a ut h ority to pay to :-melt spec ia l deputy or s pecial 
dc-'pu t ie~ a ~a 1H t'Y in t'Xl'e~s uf t hat w hich is p e id to the c•h ief 
d Ppnty . 

PER~nTS TO ( '.\ltHY ('O~TF.:\J, J<~n \\' F.:\POS H 

The sheriff m ay issue a pe rmit to a prl vale per son to car ry a con
cealed weapon u nder section 4ii fi-4a, su ptJl ement 1913. 

M r . F. H. Don Carlos, County Attorney, 
Perry, I owa. 

J anuary 7, 1919. 

W e have your Jettct· in wh ich yon a~k f or an opinion of t his 
deput·t.m ent on th e f ollowing propos ition : 

" May a sheriff issue a permit to car ry a c·on realed weapon 
to a p rivate indiv idua l not adi11g in an offieial tapaeity 1 '' 

Chapter 171, acts of th e 37lh General .Assembly, provides as 

foUo,,·s : 

'·For the purpo~e of enfor<'i ng the Jaw .:, loca l, ~tate or· 
Hational, t he mayor or chi d of pol i<.'c in vit ir!'i of th e fi rst 
c lass, spe<· ia l rll nl'tcr c it iE>s H nd c· it ies 1mder the commission 
fo nn of f.!OYcrn rnrnt, wh ere th<'rc is a 11 o rg-au izcd poli1·e fo l'<~C , 
an d in cOtmt ics, c ities of the sc<·o nd 1·l ass, town and vil lages, 
the Hheriff Of the tO U Jllj' tna,v Oil J'PCJIH'S t Of IM I,\'I)n; Ol' pca<·e 
offkcrs i ~~ue a perm it , limitPcl to the tim e t lH' rein to be 
d1'S ; ~nat ecl to <:arry con,·ralNl u •·e,·olYC r. pit;tol or po(·ket 
billy, proYidcd that in the j1tclg-m ent of . . a :d ? ffit iah; ~n.ch 
perm it sh al l be f.! ranted for cle fen:-:e or ~Pn'H·e wlul e on offh.: 1a l 
duty, o t· t o rxprf's!';, mail m· ila11k :H!f'tlts (J J' nt t':O: ' C llgf' t'~ ot· o tltt't' 
offie(' I'S r equirin g- them for pt·otrd ing propert y i11 thei r N lre. 
Eueh su ch p e l'rnit shall , unless rc\'oked by Jtot il:e in wr it i11g 
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st•nt hy r c·gis tPt'('(l mai l to thP JH" t·mit holder by the officer 
issuing same, expire 0 11 Dec.·Pmlwr :11s t following the issuance. 
'fliP offieer issu ing- tl1e p e l'nt it shall, except as to peace officers, 
spe<: ial poli1·1>, plain tlotlu's offiN• t·s and secl'et service men, 
keep a ref'onl showing the nam e :mel address of th e person 
to whom issued, and fot· whnt p<"ri od of time, which record 
shall not he open to public iuspcct io n. " 

Hec:tion 477:)--la, supplement, HJl :{ , provides in part as follows: 

"It sltall be tlte duty of sai d officia ls t o jssue a permit to 
go armed with a t·c•volvf'r, pi stol or poPket hilly to all peace 
offit:et·s and such other ve.rsons ·lt'ho, ·in the j1.ulgmcnt of said 
officials sh ould be perm itted lo yo so an11 e£l. • • •" 

Tile f act that t he pt·ovisious of "hapt r r 171, 37th Gen eral Assem
bly, wer·e e11acted us a substitute fur S(' l· l ion 477G-3a, supplem ent, 
1 !Jl :~, the ~aid section l taving uee11 rl"pealed, and tlte further fact 
tltat ~ai l! substi t ute was e1wde<l subsequent to the passage of 
s<•t-Liou 477G-4a of 1 he supplement dors not change the rule of 
c·<mstnwtioll tha t th<'y arc to be constt' ll f'd together if possible. 
lt is only wheu the pt·ovisions of the two acts a re so in consistent 
that they c-an not be con~tt·net.l together t hat th e one las t passed 
shonld JWCYail. In this <·ase the law c1 r~ll'ly provides that certain 
uffit·ia ls men tioned in c:haptE'r 17] , acts of the 37th General Assem
bly, may grant a permit to peaee office1·s to carry a concealed 
weapon un<.l to such other· persons who, in the judgment of said 
officials, should be JH> rmitted to go so armed . Thus if a sheriff 
deems that the appli (!ant ~hould be granted a permit h e has 
authority t o issue it. 

B . . J. P oWERS, Assi~lrmt Attorney General. 

SALARY OF DEPl' TY Ol'.XTY At::DITORS \\.HERE THERE ARE 

T\\'0 COUNTY SEATS 

In counties having wo county seats the auditor may appoJnt two 
de puti eH, each of whom s hall r ect ive a sala ry of not less than on e-halt 
thnt of the auditor and not to exceed $1,200 per year. 

Mt· . . J. 1\'1. C. Hamilton, Coun ty Attorney, 
Ft. :Madison, Iowa. 

Drar· Sit·: 

April 29, 1919. 

W e have your letter of recent date m which you request an 
opinion from this department upon the following question: 
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"Has the auditor of L ee county the right to appoint two 
d eputies who shall eacb receive a salary of one-half that pa.id 
to the auditor Lee county having two county seat', and dts
trict cour t b~ing held in two places, F'ort 1\{adi on auu 
K eokuk ?'' 

In answering this question, permit u to direct your attention 
to the provisions of section 481, supplemental supplement, 1915, 
as amended by ('hapter 77, acts of the 37th General Assembly. 
The section, as amended, in part provides: 

''Each county auditor may, in writing, with the c_ousent 
of the board of supervisors, appoint one or more deputles. not 
holding a county office, for whose acts he shall be r~sponstble . 
• • • Each d eputy shall receive a salary 11ot exccedmg twelve 
hundred doll ars a year to be fixed by the board of supr r 
visors. • • • Providt>d 'that • • • any county in '~hich the 
tlistrict court is held in two places the sala1~ics of t~1e _first 
and second deputies shall be one-half that of the prmc1pal. . . ., 

It is the opinion of this department that the forego in~ provi
sion of our statute permits the appointment of two deputies at a 
salary not less th an one-half that of the principal , and not exceed-

ing $1,200.00 per year. 
B. J . PowERS, A ssistant Attorney General . 

FEt<.;S FOR RECORJ)I~G TRANSC JUPT 01:<' COUitT J•HOCEEDING IN 

SEV}~HANCE OF TI•;RRITORY FUOl\f CITY 

A county r ecorder s hould cha rge the usual fee for r ecording a tran
script of the court records received from the clerk or t he district court 
showing th e severa nce or terr itory from town and s hould certify the coRt 
of 

50 
r ecording- to the clerk. On r e<:e lpt of such certificate the clerk 

should enter su ch costs as a part of the costs ln the case. 

Mr. I!al'l'y ] ;ullg-lalHl, County .Altot'lH'Y, 
Nevada, l owa. 

D ear Sit·: 

December 24, HHD. 

W e ]1avc your letter of D ecember 4th in which you state : 

"Onr <·onnty r t>co rdcr has rcq u~stcd me to out ain the ruling 
of you I' dt•partmcnt ou the followmg matter : 

t . ··tl tl1n severance of t erritory from a 
' ' In con ucC' ton ''' 1 '" • • • • • 1 

th srf'ms t o be ·1 dc<· L·cc or· t ranscnpt rc(·ordcd 1 n t 1C 
town ere . " t l 1 rhethet• or 
offi<·c of the county t·ecordct·. :::ihe wau s o <now " 
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not she should charge for the recording of such decr ee or 
t ranscr ipt. An attorney has le ft such papers t here and 
stated that there is n o r ecording f ee.'' 

In answ·er to yonr inquiry~ we first desire to draw your atten
tion to t he provisions of section 498 of the 8Upplement, 1913, 
which fi xes the f ees a reeordcr should ehar~e for the r ecording of 
all instruments. You will observe that no one is exempt from 
the payment of a recording fee under the pl'ovisions of this 
sectiou . 

Scetion 6:37 of the cod e provides for the paym ent of costs in 
pt·orecclings s uch as m cJttioned in your letter, aud it in part pro
vides as f ollows: 

"'rhe costs, cxc•ept witness fees, sha ll he paid by the peti
tioners, but carh party sha 1l pay its own witnesses . '' 

'l'aking t hese two facts tog-ether, we m·e of tbe opinion that your 
comtty r·econlct· should r ec·or·d the transcript r eceived from the 
cle1·k of tlle dif-it t·iet cou rt and certify t he costs of such recording 
to the clerk, who slwuld tax the same as a p~rt of the costs in 
t he action. 

B. ~J. Powm~s, A. ... si~dant Attorney Gene·ral . 

QUALIFICATION OF CLERK OF DISTRICT COURT 

A person appointed to the office of clerk of the d istrict court should 
be n qualified elector a t the time of hi s appoin tment. If not, his otrlclal 
acts are not void and cannot be assaUed in a collateral proceeding. · He 
Js w hat is termed an "officer de !acto.'' 

Mt·. Vernon .Jolmsuu, Com1 ty Attorn ey, 
Sidney, I owa. 

Dea r Sir: 

lVIarch l , 1920. 

~-e have y~ur letter of the 28th im;t. \vherein you request the 
opmton of tlns depat·tinellt OJL t he followiu g proposition: 

. . ,, H .. R. s.mit h, the dcr~ of th<> district ('OUrt, has t endered 
hts rcs tgnatwn to the board, wh ich was accepted. 

"Some time in t he ea r·ly fall of H.ll!>, S<>pt.cmhet· o t· October 
l_m~t, 1\l r·. '.~· E. l:raf~ nf one of .the lo<·al IHmks Jtc r·c in Sidney 
sold out h.'s ba JJ k tng sute t·est~, ltss h ome and t11ost o f his house
h old furmture. 1 n nde•·stund t hat he dirl leave some f urniture 
here, but from what ( can gather it was left for sale. He 
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made it. knmn1 ht'J'e i11 SidtH~y that hf' w as g"tlin~ to th <' s tnk 
of \Vashing ton n11d t• ntc•r tht• whol l~:o;ale frui t hnsillPS.-.;. Aftt•t' 
lw arrin•d ttl \Vm;hiugtun he hon!!ht u home unci had tht' 
United Htah•s t•ensnl" taken of h i111 Hlld h is fami ly ont tlt ttn.•. 
About the time or a few weeks lwfore Ma·. Sm ith r Psign<.•<l, 
Craft and h.is family came back to S idney, Im~a. 

"Now the board of supervisors has appointed l\{.r. Crntt 
to fill the vacancy cau~ed by the r esignation of Mt·. S mith. 

" In the case of S late c..r. rel v. \"on Rl cl,· , 87 lowa 56!), it 
is held t hat uone but 4m1lificd electors can hold clel't ivc oftiet~l-l, 
except hy s pec.: ia l proYision. t>o fa t· as I am uhle to learn this 
case ha.s ne\'~l' be(>Jl OYenuled . State l' . a t'OOnH, 10 low a ~0~, 
wou ld, iJJ a measUI'(>, apply to the tnse o f Mr. Cruft. 

" 1 have no ohjt•(·tion 1o t he appoilltlnr nt of M t·. l! t·a ft. H e 
i ~ a rrpubl i<~an , aml the hoard who 1nn.dc the appuintmen t. 
is d em oe l'atic. Whnt I am wol'l'icd about, is the a ppoint nH•Ht 
legal, and if nnt, how will his act$; a~ c:lea·k Hfft><:t the l<'~ali t.y 
of his d oings? 

'' The hoard seems inclined to lrt matte l's ride as they a 1·e 
unless som eon e makes a kick . If it is my duty to object I 
would like to ha\'e yonl' assistance iu this matte1·. H it is 
n ot i ll ~rral and I haYc no duties in eon necticn with said nwt-

'=' ' t<>r , I am nl~o williug- to l<"'t the muttrt· t·ide, hu t I w ou ld like 
to know what is rxpet'teLl of nw. " 

The case in the 87t1J I owa, to which you J'e l'cr, involved the 
r ig ht to the office of sh<•riff. 1 n t llat ease the pa1·ty receiving the 
majority of votes cast for the off-ice was an alien at the t ime of 
the election , but prior to the time for him to qualify on the first of 
,January he had taken out his natural iu1t ion papet·R, and it was 
held that h e was entitled to hold the office, a lthou gh he was not 
an elector on the day of elcct ior;. That case has been c ited at 
diffes·ent times by the su pt·eme court , but nevf.r question ed or· 

overruled. 
'l'h e term • 'elector" has a clear and well <lcfin ccl meaning, and 

the d efinition of the word g i vcn hy W eustet· is as follows: 

''On<.' who elects or Jws t he r ight of choif·e; a person who , . . . 
is entitled to take part in an eleetiun, or to g-tve h1s vote 111 

favor of a candidate fot· otlice; a pel'son legally q uul ifictl to 
vote. '' 

Section 1 of art icle 11 of the const itu t ion provides as follow$;: 

"E,·cry mule c it izen of the Un it(•Ll Rtat~'s, of ~ h <' _<I g'<' o[ 
twe11ty-onc yea t·s, who shall have heen a r<.'S ttlell t u[ tht :-; stat<.' 
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six months Jlext preceding the election, and of the county in 
which he <·la ims his vote sixty days, shall be entitled to vot~ 
at all elections whic·h n1·c or may be aut horized hy law. " 

I take it fmm ym11· lettet· tl1at ~Ir. C raft was, prior to h is going 
to the state of Washingtmt, a resident citizen of you r county, and 
a qualified elector in every sense of the term. 'rhe question then 
m·iscs whether his r emoval from the state ,,·as of a p ermanent 
(·haracter which would take him from the qnalifieations of a 
votel'. 1'hc nH'l'f~ t·emoval front the state to an other st ate would 
nut !Ja vc that ctfeet. It would a lso he ncc·cssat·y t hat he should 
have ll cHl the JWrmanent a11d fixed in tentj on of making h is home 
clsewllct·P, and if sueh was true, m11l he went to the state of 
Wash i 11gton i11 trnd i ng- to make his home thel'C, t lJC leng th of time 
that ltc might remain t here would make no differen ce; h e would 
have lost h is re~idcncc in yont· county, and upou return thereto, 
with tl1e intention of makin g his horne there again, he would have 
to r csi<le the sL...: months in the state and the sixty days in the 
county as p l'O\' idcd hy the eonstitut inn. 

It is sometimes diffieult to deter·mine from all the facts just what 
the status of u aprty is in circumstance[.; like these. The inten
tion, however·, of the party i:;; usually a controlling element, 
although other circumstances also weigh in the det ermination of 
the question. 

Your apparent anxiety a bout the legality of tbe act s of the 
appoin tee are unnecessary, as I view the law. H e was appointed 
by tl1e board of superyisors with whom the power is lodged to 
m ake the appoin tme11t, and the mere fact that he was ineligible, 
fo r any particula r reaf.\on, wonltl not make the appointment void 
ltor could it affect the validity of his act s as clerk of the district 
com·t. H e would be what is termed an officer de facto

7 
and his 

official acts could uot be collaterally assailed, and in support of 
that proposition I will cite you the following cases: 

K eeney v . L eas and Lyons, 14 I owa 464 · 
Stickney v . SUckncy, 77 I owa 699 ; 

1 

State v. Powell, 101 Iowa 282 · 
' Met1·opolitan National B ank v . CommPrcinl State Bank, 

104 Iowa 682; 
Mnrph y v . L entz, 131 I owa. 
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The n ex t question arising is as to what your duties are in this 
particular case, if Mr. Craft is in fact inelig ible to the office, for 
the r easons stated. 

An action of quo warranto, as proYided by section 4315 of the 
code, is the proper r emedy to test his rights to the office, and in 
this connection I will also call your attention to section 4315 of 
the code, which provides as follows: 

"Such action may be commenced by the county attorney 
at his discretion, aad must be so commenced when directed 
by the governor, the Gener al Assembly, or a court of record. '' 

By the provisions of this action you will observe that a discre
tion is vested in the county attorney wh eth er he will instit ute the 
proceedings or 11ot. 'l'he following section makes provision for the 
bringing of the action by any citizen of the state who is interested 
in the question. 

It was your duty, as county at torney, if from all the facts in 
yonr possession, you did n ot belive that Mr. Craft was eligible to 
t he office, to so advb;e the board of supervisors; and if you h ave 
done so it would seem to m e as though you had done your duty . 

No"·, as t o whether you should b egin the quo warranto proceed
i11g'S or not, you must determine that fact yourself f rom all the 
cin:umstances i11 the case. 

Trustil1g the fol'rgoing wil l enable yon to rcac·h a propct· eon

elus ion in the mH tter , I um 
J . 'N. SANDtJHKY, .Lls.sislcwt Allvrnry Ucncntl. . . 

County engineer cannot be employecl by ll.1e IJoarcl of ~:;u pe rvisoro t o act 
as drainage engineer. 

Mr. \ V. A. F ollett, Coun ty Attorucy, 
Atla11tic, I owa. 

D rat· Hi r: 

Augu~t 28, 1~H!J. 

Yonr letter of August ~31'<1 to J\.fr . H avner has hcen re£e tTe<l to 
nu • for reply. 

You enr losed a letter f rom t he c·onnty atH1itor upo11 whil'!t an 
op inin11 is sought upon th e f o lluwj llg prl)pusitiott: 
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'
1 Can th e boarcl of snpcrvi~ors em ploy t he county engineer 

t o make p relimina ry surveys on drainage pro positions at 
$110.00 per mile, and d edul't pro ra ta from his salary as 
county engineer for ti me actually d evoted during office hours 
on snf'h d ra h tage work 7 

'' rrhc county eng ineer is em p loyed under a contract at a 
stated sala ry ~f $2,200.00 per yea•·, payab le monthly, and in 
ad di t ion i"l a llowed 10 cen ts per mile f or travel expenses on 
r oad and bridge work. ' ' 

Seetion 1 5~7 -r-;:3 provides f or t he employm ent of a cow1ty engi
neer ''for such length of time n ot ex<.:eNling one year and at such 
compensation to be paid ou t of the coun ty f unds as may be fixed 
by the board of super v isors." T he const ruct ion h er e tofor e p laced 
upon this section by this d epar tment and the highway commission 
is ind icated by the commen ts thereon r.onta ined in the state high
way ser vice bullet in , sn ppl~me11t to volume 3, n umber !), under 
date of Sep tember , HHG. Ther eht it is said: 

'' Ex pcrien <·e of p revjous yea t·s has ful1 y d em on :-;trated the 
wisdom of employ ing- the full t ime of u t·ompct<>ut an d expe
rie11ced eng-ineer who sha ll b<> rrsponsiblf' fo t· all en g in eering 
~·o r·k in t he coun ty. Suc•h ('ng inrer sh a ll he em p loyed for 
the calendar yea r commencing J anuary 1st and ending D ecem
ber ~1st. " 

I t. hink t ltr s t ut u tr fai rly rnn templatt's t ha t f or Ul (' t im e employed 
the ertg- inre t· s lta ll g in· It is entire scn· ic~es t o the <·ou u1 y wor·k . The 
<l ut iPs ()f t he l'O tlllt~· r ng- in el• r a n • llntlt.it.mli no ll !-. a nd man y a1·e 
nf s u('h a <·ha J'IWf<' t' 1 ha t IIC• sh o t~ l tt' h<' s uhjN·t to <·all hy t he b oard 
HI uH t.intf's . J f d u r i11 g- th e on lillary wnt·k ing· lwur·s of t he d ay 
lw is engag<'d in p ri n ll t' eutcrpr ises he must Jtl'glt•l't o ne or the 
ot.he1· o t· a t l<•ast mukc an itH:onvcll ient sit uati011. Wh ile it is 
t ntf' tlutt a n employe can pcd orm wol'k other than for his employer 
·when ll i::; own work is c.:om plcted withou t violat illg' his duty 
to h is employer, I t hillk that the eounty e •• ~.:_~i Jt ee r appoi11t ed 
for a year should , during the ordiJHtry work ing h ours, g ive his 
fu ll time to the cotm ty, and that t he employm l..!nt b y the h oard 
of such cng iH C'('r fo r dra inage work c·annot be snsta i11cd if the 
dt·a inagc w ork to be d one r cqui r·cs his a t ten tio n durillg the o rdi
mu·y working hou r:-; \\'h <' ll lt c :o;hou ld he cngngc(l in h is d u ties 
as (•ouuty e11gi n ee r, a nti I think tlti:-; eo11dnsion is con ·ect cvcu 
thoug h Hll l:H'l'mtgemcn t is mude wllcrchy t he t int e d u ring w h ich 
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he is at work as drainage eng ineer is d educt ed f rom the amoun t of 
his salary as county eng ineer . 

SHELBY CULLISON, A ssistant A.tton tey General. 

R EMOVAL OF A 1\lEMBER OF BOARD OF SUPER VISORS FROM DIS

TRICT WHERE ELECT ED 

Where a member of the boar d of su per vJsors removes from the d is
t r ict in which he was elected to another di st r ict in the county such 
r emoval creates a vacancy. 

M r. L es ter A . Riter , County .Attorney, 
Rock Rapids, I owa. 

Dear Sir: 

March 17, 1920. 

We have your favor of the lOth inst . wherein you r equest the 
opinion of t his departm ent on the following q uestion: 

''A quest ion bas arisen in this county upon which I would 
l ike t o have the opinion of yom· department. The question 
is us f ollows : 

''In a county which is divided into d istr icts under the 
!-ita tu tc, a11d o11c member of the hoard of <~ounty supe t·visors 
i s elected for his term of office by the voters of his particular 
d ist rict, d oes a supervisor duly elected hy a d istrict and qual 
ified au tl acting in tltf' d iseha r ge of his dutie~ as su c· h, betomr. 
disq ual ificd, or d oc>R h iR offi t'e bcc>omc vae.a n t., hy •·eason of 
h is r emoval from s uc> h d ist t·id <' let't in:,r him , t1, a uoth <> l' d ist r ict 
within t he same co tu tt~·? 

'
1 M.v thought aud understandin~ o f the laws a p p licable 

c> ausc m e! to !Jelivc th at HUCh removal from t.hc d ist t·ict, Ko 

long- as hP t•cmains a •·e~;id en t a nd a t·tuully rcsiues within the 
t'o u n t.v, d ors not d isq ual i fy h im or· ea usc the offi(•e to hccomc 
vaca nt. llowen'J', ott aceouttt of diffcrc1l<:es o f opill ion I 
a Rk fo r a 11 offie ia l opin ion. 

" You, of course, undcl's ta1Hl that L yon county is i n a rur·a l 
<'om mun ity and tha t we have five distr·icts in the county, each 
d istrict com prising sever al tow11 Sh ip~. " • 

Seetion 4 1!1 of t he 1!:> 13 Hupplcmcnt to the <·od e au cl sect i on~ 
4 17 a 11d 4 18 o f the cod e, wh il'h perta in to the Pltdiou of members 
of th e h na rrl of s upcr·\·iscm.;, provid f's as follow:-;: 

' · '1'1 I 1 f . . I . . If' lOHI'( 0 S \l ] H:' l'\' ISO I'S may , at Jt s l'l.'g' ll a t• llll' l'l lllg' lf1 
.Tanuat·y in a ny C\'C' Il -llUm!Jered y Ntr·, di vid e its c~ount y hy 
t owm~hips in to a uuml>er of superviso t· dist r ict::; c ~orrcspoll<.l -
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irw to the 11 umber of supe n ·isors in such county; or, at such 
re~ular mectinrr i t may abolish such supervisor districts, and c b J 

provide fot· eleC'ti11g su pervisors for the county at large. 

''Such distr icts shall be as ncal'ly equa l in population as 
possible, and shall each emhrace townships as nearly contigu
ous as practic·able, each of which !';aid district os shall be entitled 
t o one m ember of such board, t o be elect ed by the electors 
of said district. 

'' In ra~e such division or any subsequent divis ion shall be 
f ound to leave any d ist rict or distric ts wi thout a m ember of 
such boa r·d of supervisors, then. at the n ext en s u ing general 
election , a sup ervisor shall .be elected by and from such dis
t rict having no m ember of such board; and if there be two 
snch districts or more, then t he n ew m ember or m embers of 
said board shall be elected by a ud from the district or dis
tricts hav ing the greater population according to th e last 
census, and so on , until each of said d istricts sh all have one 
member of such board. '' 

It is true, of cou rse, t hat members of t he boa rd of supervisors 
eleeted by and in r espective distdets of th e eonn ty are county 
officers and perform official duties in a ny part of the cow1ty, but 
as they must be r eside11ts of such cl istrids at the t ime t hey are 
elected, I am constrained to bel ieve that such r esiden ce must 
contin ue tluou ghont their term of office. 

Section l 2G5 of th e eod e prov ides that c~vt' ry ci vi i office sh all 
be vaeant upon th e h appening of cit her of t he f'ollm,· in~ events : 

"ParagTa plt :~. 'l'hc inl·Hrubellt , <·eas in ~ t o he a resid ent 
of' thE' stat(', fli !o:'11' i<•t, CO IIBty, tOWIIs h ip, <·ity, t own Ol' Wt-U'd 
hy or fo r whic·h he wos elected or appointed , or in which the 
duties of his office are to be exen: ised.'' 

Yon will observe that by the pl'O\' isio ll s of tJJi .., p raa g raph that 
if the iw·umhent ceases to uc a resident of auy of the subdivis ions 
cnumet·ated , (' By 01· f or which he wo.s dectcd," t he ofliec becomes 
vacant. 

• 
This language is positive and explil'i t and mn~t uc helu to mean 

what it says ; and, t herefore, if a mc mlJ<' t' of tl•c board of s uper
visors removes to another super viso t· d istt·iet uf t. lie t·oull t y during 
his tet·m of offiec the offic·e thcreh.v bec•omes yac·<:u ll. 

tl. W. l:3ANDl :-\KY, .. J ssisiant Aflnnt f' !J U cucral. 

OPINIONS RELATI NG TO COUNTY OFFICER S 639 

Ol,..f."IC'ES OF COtTST\" Sl'PER\TISOR :\ND 1\1:\YOR INCOl\IPATIDLE 

The otrice of county s upervisor is incompa ti ble with the office ot 
mayot· or an incorporated town. 

:Air. Ralph Il. Munro, Courtty .A.ttor·ney, 
Parifield, Iowa. 

D<'ar S ir: 

April 20, 1920. 

\Vc ha \'c y otu· fan)l' of the 17th inst. wherin yon ar-;k the opinion 
of Otis d C' pat· tmPnt o11 t he following question : 

'' ~f 1 · .• J. n. R l'yant, one of the board of RUJH' rvisor s of th is 
c·oun ty WHH rctenlly el<>cte<l m ayor of Bata via. o n e of t lw 
towns of thi~ t•otmty, whcl'e he ltas his plar.c of I·esidetH'<'. 

1
' H e has r eq uested me to ask you fot· an opin ion as to 

wh ether he ra11 qnal ify and act as mayor of Batavia auu at 
the ~amc time <'Olltinne as a mcmher of the bom·d of supcr
v iSOI'S . ' ' 

On Februa ry ~3, 1917, thi~ depa rtment reiHl <' red to Tom Boy n
ton , cmmty attorney of Winnebago com1ty, un opinion on the 
question of in enmpat ilJil ity of office~, w herein we <.lisc.·ns.<ied at some 
len gth the question and reYicwecl some leading !1uthorities on the 
subject, and I nm enclosing her ewith a eopy of t hat opi11 ion. 

As annour1eecl in t ha t opinion, onr state has r eeogn izcd th e com
m on lmr rule that a person l'annot hold two offi<.·cs at the same 
tim<' which a re in com patible, thoug h we do not go to the lettgt.h 
tha t other .inr·i sdi etiolls have in l10Jd in g offiees ineompatiule. It is 

dear, I t h in k, thHt the greatet· part of t he dut ies of the mayor of 
an i ll l!OI'po rated 1own or city are 110t i11eompa tible with t.llC duties 
of a member of t he uourcl of sup<'rYisors, but there are Rome duties 
of the offiec of mayo r that are, as I view it, incompatible with the 
duties of a m embet· of the hoard. ~""'or instance, the mayor is a 
mag-is trate <md consetYato r of the p eace, and as s ueh may fil e 
bills with t he board of superYisors for ser v ices r~ndered in a c rim
inal c:ase. The mayor is also a member of t he boarcl of review of 
the ro1·porc1tion of 'vhirh he is mayor, a nd his aets in such capae ity 
are subje(:t to r e\'iew by the hoard o f superviso rs. There may he 
other in~tHnc•es where the duties of the t'Yo offices arc li abl e to 
h <>,·om c or· may be in compat ible, and I am t her efore coustrainc<l 
to the opinion that we should hold in this instanee t hat th e person 
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ma _,. 11ot dis•·har;:1• wit lt ill,solnff' intpu t·tia lity all t he <luties of the 
I wo nllit·(•s. an d t lt:tl I hPy a n• tlll•rt·l'tJ J'•' i u t•om ) Hi ~ i lt1c. 

.J. \\' . S.\ :-.:r •l "S K y I A ssislrml A llornry n rn n·al . 

P O W F. HS ,\ ~ U nrT I ES OF flO . .\IUl OF S t'PE R VIAORR · 

The limitation [)laced upon the powers or the board by section 423-S. s., 
a s am{'ntled by <"ha J)tcr 71. 3~th Genera l Assembly and chapter 336, which 
enacts a !-i ubs tltute fot· Rection 424 o f the code, cloes not prohibit the 
votC'rs or a coun ty f t·om authorizinp; the cons truction of a. bridge in excess 
o r the nmount tixcd in Raid suhstitu tcd pr-ovision. 

Mr. Cltarll's N. l\1tt<:omhe1·, ( 'ounfy· Atturuey, 
lclR 0 l'fiY£' , l ow a. 

DNll' ~ i ,. : 

Man~h :ll , 1920. 

\Ve ha\'e yuur favot· of the 2!1th inst. whe1·cin you ask the 
opiuion uf tltis d f'pu l'tutellt O!l tlt e followi ng- qu<>s tions: 

' ' I wish fol' your opiuion to a . si~t mine in satisfyina the 
bo~t·d of . supervisors. 'rhey desire to huild a bridge. o The 
hl'lclg<' wlll eost more than $~!'i,OOO, nntl t'hapte t· 336 of the 
38th <l enera l Assemb1y ·a~rs that rount ies o f this s ize cannot 
nppropl'iate to l'xeeNl $2G/l00. Now, I wi~h t o know just 
whnt cou1·sc to pUJ·sue to ge t it. It. eertainh· <:an b e built. I 
take it fot· g-ran t ed that it is neeessary to Jia ve a vote of the 
people upon it. Can you enlig hten me t'nd refe r me to 
the 1a w by sect ions? " 

Section 423, supplemental supplement, as amended by chapter 
71, acts of the 38th General Assembly, whieh pertains to t h e 
powers and duties of the boar d of supervisors, proYides as follows : 

' ' 1'he board of super visors shall not order the erection of a 
eourthou.·e, jail or COUJJty home when the probable cost will 
exceed tell thousand dollars, or any other b ui ldinoo or bridae 
cxt·ept as pt·ovided in seetion four hundred twent)::four of th~ 
code, when the probable cost will exceed five thousand dol
la_t·~, 1 ~ or th~ pun·hase of r ea l . estat C' for eounty purposes 
ex<eccl mg- t" o thom;and do Barf.\ m Yalue. until a proposition 
then•for shall have been first suhmitted to th e lC'g-a l voters of 
th~ count~~ ~nd voted for by_ ~ majorit_,.· of ull pP t·sons voting 
f?r aud .unalllst such prOJ?OSttl?n at a gene ral o r special elec
~ton, not1cc of th~ sam e bemg g-1ven for thi 1·t.v daYs p 1·eviously 
m a llC\~'~paper, 1f_one be publisl~ed in the cou nty, a nd if non~ 
be pu~ltshed therem,. th_en by written notice' po:o;tecl in u public 
p luce m <'Ul'h townslup m the county." 
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'hnpte1· 3;~(). art" of the :l:'th Ut•ll t'l·al _\ ss(•ml>ly , to whi,·h ~·tnt 

n•fe r , uml whi•·h also pert ai ns to the powers and dutit's ,>f the 
board of SU JH'n· i~m-s. n •peals sl'l'iion -1 ~4 o f the NHl P. nml t•mwts 
a s ubstitute therefor, whic·h provides in part as full ows: 

'' The board of supervisors of an:v county havi~1A' n popula
tion of fifteen thousand or le. s may appropriate for the con
strudion of any one bridge within the limit-; of such county 
a snru not to exceed twenty-five thou. und <~ollnt·s $ ( ~5,000 ), 
and may appropriate for the const n1ction of ~my nne hridgt' 
011 the Ji11e between sud1 t•ounty und mwtltrr <.'Oilllty . of thi~ 
~latr o r hetwet-~n ~ueh <~Otmty and flll Ollwt· ~tut(', n ~ 11111 not to 
<'X<·rt>cl fiftee n thousand dolla1·s ($ 1 rl,OOO ) . " 

By tl H• fH'ovis ions of the latt<' t' a<·t the hoartl of supc• r·viso t·~ is 

Jl<'l'tll it tPcl to approp r·inte a sum uot to <'Xt'N•d *~:) ,000 for any one 
ln·idg-P, mal hy th e provis ious of srdion 4~:\, as ubuve set out, 
th e board t•f supervisors is proltibitc<.l from <' l'<.'<: t ing- :my building
o t· bridg-e, exc('pt as J1l'OYith•cl i 11 s<•l't ion -1- '~-l , wiH' n the pi'Ohable 
t·os t will ex•·P('(l :f;G,OOO, nnti] a propo:.itiun t JterPfo r shull han• hN•n 

fi r·st submiltt•d to t ltc leg-a l ,·ntel's of the c·ounty, and Yutetl fo t· 

hy a m ajority o f a ll pc1·sons \·oting- fo1· ~mel ng-u ins t s udt pro posi
tion at a g'<'lH'I'a l o1· spet· ial (' )N·t ion. 

Th • limitation is in C'a<'ll insta nrc p1ncC<.1 upon thr pow<'rs of t h<' 
hoard of ~UJH!nisol's, hnt neither !':edion })l'Ofessrs t o nor iu uuy 
m unnC'r l imits the amount that t he voters of the c:oun ty may 

authorize for the construction of n bricltr<', und I am thcl'rforc of· 
th t" opi n ion th at i f the voters of ~·ou 1 · <!Ounty wi ll , nt nu elect ion 
pro perly h eld, anthori~e expC'nd itur e for HLH'h purpm~e in excer-;s 
of th e $25,000 limitation hefon~ r c fc tT .:Od to, thut s ttt·h u1· t would 
hC' in all rrs]wds legal and valid. 

.J. \V. SANDliRKY, A !>sistant Attorney Ocncml. 

TIO:\ RO OF Sl'PF.R\ ' JSORS H :\ \ ' E ~i O :\ l'TIIORJTY TO DO~ATE 
POR PA\~~G 

The boanl ot supervisors have no a uthority to donate or appropriate 
county fund s to pay tor pavinp; constructed in a city s treet a djoining the 
cour thouse where there I ~ no asses~m <'nl contemplated. Dut the city 
m ay by proper procedure cons truct s uch paveme nt a nd a!:!SC!:!s the county 
for il l:! part or the cost thereof. 
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Apt·il G, 1!>19. 

.\ l r. 0 . If. J>, ·C:n udt>. ( 'uun ty :\lturJI<·,\· , 

fl uHdu,Jdl, Tn wa. 

J>e;tr !--iir: 

,\.e han· .''(J\11' lr tlc r· or April 2nd in whi c.• h you state: 

'' 011r· t·otm t.r p lans to paYe through the town of Dakota 
City , olll' <·oullt .r s C'at , on into th e country as a part of the 
l't>d <· ra I a i<l road projc~.:t. 

'"l'l t~· t own of Dakota C ity h,,. in<liYi<lnal s ubscription has 
r;li st•d sc•\' t• r ;ll 1lwnsand, and Jlumhol<l t <·otmt.y desires to 
<IJlfli'IIJII'illf <• * ,J,()()() ill aid or said Jli'Cij(•t·f. w!Jit'JI $4,000 iS the 
c•s l illl;lf t• d t·osl 11f I ll<' p;t,·ing- i11 frnnt. o f til <' <·oul't,hons<>, 330 
rp(•t f'l'llll fil g'P. 

'' 'fl11· r c ~Cid \\'ill 1101. IJr a t•mtnly rnut1 , 11!-l it passes through 
a lown . 

'' rl'J I!' Cf IH'stillll i ~, <·an the 1Joa rc.1 of s u pen·ison.; ]('gally donate 
or a ppropriat C' $4 000 n r Hli,Y s um, from t h t'N H.l fuud or other 
fnnt.l to said pr·o.i<'d and t o pay for the pavi ng jn front of 
t.lt e l' lllll 'l hou~l', l hl'l'(' h t' ing no as:-:<•ssmcnt t•rmt c• mp1a ted.'' 

"'<· c.lcsin' It> dit•t•l't yont· atte11tion to thc> pt·o,·isions of sectio n 
4:!~ , s uppiPlll('llfal snpplc.•nH' Ilt of l!H5, whi<·h s p et· ifies th e powcl'S 
possf'ss ,•d hy 1 h e hoa1·tl of :-. 11 pen· isor~ . 'l'hnt p ortio11 p c1·tinent 
to .rout· inqnir·y i:-; as f ollo ws : 

'"I' I 1 1 c . . 1e H~HI'< ( IL S llJH~ I'\'J:-;ors at nny l'<'g-nla r m <•et m g s hall have 
the fol lo\\' lllg' po\\·c·rs, to-wit. : 

• «< 8 • 

1 
' '1 ' I' I I 1 · · . o ma ~P S lit · 1 Ol'( ers c·onet•rn t111r tl lC' l·orporatc prop-

ct·ty of t lw c·ou11ty us i t may dt.: t•m l'X IwSit'n t. 

«> • • • 

"G. 'l'o bt~ilcl :wd ket'p in r Ppnir the nN'<'ssa r-y bu ildings 
for the• ~ t:-:e. of th e l'OIInt~· and of the courts; })l'ovjc.led that no 
stwh hudclmg shal1 he l'r('<'t<>d or r·epnirc<l whl"ll the p t·obable 
cost th cr·eof sl.tall cxt·cec.1 two thousaud c.lolh tr·s, except UlHler 
nn express \\TJ t t cn contract • • • '' 

' 
'l' h e re is uo other provision of the la\\' s p cc: ifyin g the powers of 

the h oard o f s u pet'Yisot·. ·, cxtept as aho,·c qnotC<1, that mny be 
constnrrc.l .to g-r·a.nt a ny powr t· to appropr·iate f:m<ls fo r the pur
pose m r ut 1011('(1 m your letter. 

It is the opinion of this department: that th e power g ranted 
t he board of snpcrvi~ors 
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"to make such or·ders cotwern in!! the corp0 r n t r pro perty of 
the l'OUnty a s it may deem ex p t'dit."nt' ' 

cannot be const rued to gran t them authority to np1woprinte money 
for the purpo~e of paYing in front o f the courthou . c. 

One r eason f or this Yiew is that the . trcets nnd nlleys bordcr·
ing the courthouse a re n ot a part of th e county property. The 
('Ounty has no jurisdiction on~r the streets and alleys of an m cor
l)Oratcd tow11. 

Ch,.,'isnwn ·u. Brandes, 137 Iowa 4:J3; 1.12 N . '\V . 833. 

Y ou will note tilat the stutut r gn111 ts tiH~lll t he power to make 
onl<•rs <.'OIH'Crning the t•o t·pot·a tc proprr ty of tiH' eount.y . RiiH'C 

the st r·eels ancl alleys of an incorporat ed town arc not part of the 

('o r·porate pr·operty of a county, the hocu(1 o f HlliH' I'\'isor·s have llO 
authority t o mak e orders <·on C'f' rning- th(' s11mc. 

" rh ile tltc board of SHJH'rY isor s has power 

"to h uiltl and kerp in r <• pair tlH' JJ(•t·t•ssa t·~· huiltliu~s f11r t ht' 
usc of the <·ounty and o[ the t·our·ts, ' ' 

~- rt this pro,·ision of tl1c stnl ut r t Hilllot J, p inl t· rpt·dPd 111 h l' 

hrmHl enoug- h to i I ll' I udC' poW<' I' H nd a 111 h o ri t ~r to pa ,· <~ th e s ll'<''<'t 
or· hi g-lt wil~' adj(Jin ing- th(• <·oul·tho iiSt'. Thr mtt h nr it ~· ~rnnt ctl 

lllld<'r tlw sta t.uiP is fn hnild uml " I\C't' p in t't'JI<!il' lhl• tH't't~ssar.v 

huiltl i11gs ., fpt• f it<• USC' of the C'Otlltf,\·. lt. has llt' \'l' r J,r,•n lrt•ld 
tl1 al. paY<'UII'I tl was in t lw.lc<l \ritltin tht• tt•nn '' hu i ldi rq . .!'s... In a 

lltlll!IH'I' nf t'<l:-it•s, 11 0\n ' \'t'l', it has hc•<·n h<'ld t ha t 11 l1ritlgt• was 11oL 
H l> uil tli ng. ( F oul nof r 111- .tJ ('orzn ts J 11ris. (jH(i ) . ~u. h ht•ing f lu~ 

I'<ISt' if is t111• npiui n11 of this tl C' parf lllt' ll t fl111f till' ) Htil td 111' siiJH'I'· 

\'isor:-; hm·f' 11 0 Hllll1ori ty to ;a ppropriah• or dt >II HI<• puhlit• l'tlllds 
1'1Jr I h<' Jllll'pose o f assislit •g- in tl tt • pa\'ing of a sf rt•t't of a t cnrn. 

llo\\'C'\'<'r, wr clo u ot want i t iuf<•nct1 that a <'tlllllfy is 11 ol liable 
f<Jr tit <' <•ost <Jf pa,·emrn t <·or t ~ l nll'fl'tl al o11 g- it s p ropl'rty h.v ru·,~per 

al'f io n of tlt l' town or t· ity, for tlr c c·a~e o f E . ,('· lr. f1onslrudion 
ft omJHIIl .IJ l' . Jasper rounly, 117 ]owa :WG, is aut lwrity for the 

CO il t I'H 1',\'. 

B .• J. Po\\"t-:H:-:, , t ssi.•da nt A llonu·y Or·nrrol. 

/\ IL'a l' •· IJllwct:n the board ;uul a hanlt Is illega l wlwu :t ll l!'llll"'r of th u 
hoard i:-; a lso un offlc.:er in the bauk. 
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February 11, 1919. 
Mr. C. II . 'ook. County Attorm•y, 

C len wood, I o"·a. 

D ear Sir·: 

YoUJ· letter of the 5th inst. addressed to Attorney General 
Havner has hce n refcned to me for reply. 

Yon state : 

'' In \' iew of the fa ct that thet·e is n ot s uffic ient room in 
the cou rthouse her·e the board is eonside 1~iJ1g renting a room 
for· the usc of tl1e rounty snper·intendent. The room which 
th ey con template rcnth1g is ownrd by the Mills County 
1\'utional Bank. 

''Mr. II. H. Ch<'llf'.v, one of thP members of the board of 
superviso1·s, is an officer and s toc·k holcler in said bank, and 
I lun·e been asked by Mr. Cheney to pl'esent the matter 
to you. 

Thi~ is pradically the only r oom in the c·ity available for 
this p1u·pose. '' 

You th c•n ask : 

"\Vonld th e hoard in ynnr opu1rou have the right to t'Cnt 
f he l'(H)Jll from t hP l1ank as long as Mr. C ll(~ney is a memher 
of the bmn·d ancl also an ofliN·r of t he hank ·~ " 

'l'hPt'<' i~ n o doubt that. th0 hoat·cl wonlcl lu1v0 the ri~ht to r ent 
a room outsidP of the <·onrthou!-:c fm· the usc of the cotmty su per-

\nteud011t, p t·cH'i<led thC't'C was no sui tahh: lot·at ion in the eourt
housc. 

8cct. io11 408 of' th<' <·ode pt·ovides : 

'"rhe boanl of :-.n perYisol's shall furni sh the C'l<'rk of the 
clist t·id t·ourt, sltc•riff, l't>(•ord C>t', 1t·Pasu r C' r, auditor, cow1ty 
attorn ey nud eot~nty supC'rint('nrl C> nt with offi<!cs at. the county 
sent, togethC'r wtth fuel, lig-hts, blanks, books and Rtationery 
Jt~cc•ss~ t·y and p_ropcr to enable the-m to discharge the duties 
of. thc1r res peetH·c offiees, hut in n o case ~hall any of such 
officers, CX<'ept the e.ounty attorney. he permitted to occupy 
an. ~ffice also occupied hy ~ praPtiC'ing attorney. Nothing 
he•em s hall he constnled to tlll'lucle the law books or library 
of the c·mmty attorney." 

A lso itt suppot·t o f the nhove c ·o t11·lu ~ion \\'P would refer y·ou to 
t.he ease:~ of 

llill l'. City of Cla l'inda, 10:1 Iowa ..t-0!) 
' 

Whfrc a s tatut.c simi la t· in (·IIHral'teJ· wets passP<l rt~ 1 . 
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But the question raising the most serious doubt is whether a 
contract of the character in issue between the board and the Mills 
County National Bank would be illegal and void, inasl1luch as one 
of the members of the board is also an officer in said bank. 

It is a well recognized rule of law that a contract with a public 
officer, under which his private interest may conflict with the 
intet·est of the public which h e is serving and under which he 
may be tempted to violate his duty to the public is against public 
policy and void. 

Following the rule above referred to, our snprcme court has 
held that a bank could not enforce a eontract between a city and 
a coutractor, which contract had been assigned to the bank by 
the contJ·actor, when a member of the c ity coun cil is also an officer 
m said bank. 

Jam es v . City of Hombw·g, 174 Iov1·a 301. 

In addition to the ruling o f our sup1·eme court, the lef!islature 
has declat·ed that m embers of the hoa t·d of supcn·isors Rhall not 
become parties, directly or i udircctly, to any contract to fum i~h 
~uppl i <'s, matr r·ia l or lahar to the com1ty. 

Section 4fi8-a of the supplC'ment to th e (•od<•, l!"n : ~, pro\'idcs: 

''1\!fembet·s of hoards of supcnrisors alld township tl'n~t.ces 
shall not buy from, ~el1 1o, or in any mannc1· heeome partie~, 
dii'C'd.ly or iudirretly, to any eontnll't. to furni:-;h supplir~, 
matet·ial o1· Jabot· to t he ~onnty OJ' township in whic:h they arc 
r espPI'tivC'ly member·s of such hoard of s upen·isors or township 
t rustC'<'S. '' 

II woltld tltf'r'C'f'o •·c· St"<'m, HS a IPg-Hl proposition , tl111t su ch a 
('nnt t·ac:t us you mention would he illeg"al HIHl Yoiu as a~a inst puhlie 

pulic·y, if llot within the l it.£•1'al inhibitioll or ti!C' statllf.(•. 

w. n. C. KE~I>RI CK, Assi .. -;taul A ffunl f' !J Oc·JI (' )'fll, 

Board of supen•isors can only purchase real estate for county pur· 
poses without vote of people when the aggregate va lue docs not exceed 
$5,000. 

Mr. T. M. M<' Adaw. Couuty A ttoJ'n <'.'', 
1\lt. l'1C' aRant, Iowa. 

D r•ar ~ir: 

February 11, 191 n. 

Y our ldtl•t' of tlte ()th inst. acldrC'ssPd to At1qnw,v (J r nPrlll 
J La \'Ill' I' has hce11 refc rred to 111e f o 1· rc p 1 y. 
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Yon state : 

'' Onr lJoanl of supervisors would like to buy a piece of real 
estate to take 1n a whole bl ock in to the courthouse grounds. 
'fhcy ('1111 huy 1 he property for $2,000.00. Some two years 
ago the board boug-ht otla c r rea l estate sitnated on other parts 
of tlJe same blotk for the same r f'ason, expending therefor 
some $:3,000.00. Otlr statute proYid es that the board may 
]Jnl'cha. e rral estate of a valne not to exceed $5.000.00 w ithout 
a ''otc of t he el ector~ for SLH'h rmrpose.'' 

You then ask: 

"'l'1JC !J<,arll 'risltes to know v.·lletltet· tl1e statute means 
tl tP..V <·an lmy np to the vain~ of $!1,000.00 only once, or 
wlt(•thet· the s tatute m(•nlls thC'y ean lm.v more than once up 
to the Yah1 e of $5,000.00." 

Scc·tion 423 of the sllpplf'nH'lltn1 supplemeut, ns amended by 
chnpt f'r !i32, nets of tltf' 37th C:eneral Asst'mhly, pt'O\'ides : 

" The boat·d of snpen·iso rs sltall not o t•tlct· t lte c t·ection of 
a ron l'tllon~c or jai l wltt'n the p rohahl c <·ost "·ill exceed ten 
thow.;mtcl doll ars or a co11nt.v horne ot· other Luilding, or 
l a·ic.l~C' , cx<·cpt as pt'O\' idPtl in sed ion four hundred twenty
four of the eodt~, wltf•n t.l1c pmlJnhlc (·nst. "·i ll cxeeecl five thou
sand dollars, no1· the pHn·hasc o f l'C'<Il 0state for coun ty 
purposf's exeC'cdi11g fh·c tlw usalld tlollat·s ·in Yc.tlue, until a 
propos it.inn th<~l'rfore shnll J1 an• IH·<·n first s tllll11ittrcl to the legal 
Yotel's of thr• <~Oilllt,v. and Yoll'tl for h~- :1 majority of all pcrs011s 
Ynt ing- fo r Hll cl :tg-<-lillsf s u (· h proposition at a ~eneral or 
spc~inl f' lf'(·t. ion , nntit·P <.•f thr !:icllllC' being- giYC'Il for the thirty 
da.n; pt·ryiousl)·. it1 n JH'\\·spnper, if nne he pt thlish cd in the 
<.:ounty, <-~ ti Ll , i f 11one h~ puldishe<l tltc-re in , tlte11 hy w t·itt Pn 
ltotit;C posted in n puhJj,. pla,·p ill cct (' lt tnww.;Jli p in the 
('QUilty.'' 

So fa r as we arc altle to find, 1lte sttpn·ltl(' t'Oilrt. lt<~s n cvet· 
expressly passC'd npou the q uestioll p rc·seut<•<l. JJow eYC' r , under a 
somewhat s imilar statute our eonrt has st nt c•l tlwt the board 
could Ol'der c t~ection of the strn <:tur_cs mcnt ion('<l in the statute, 
and in eaeL case S}JeHd the l imit, all without a ,·otc of the people. 

ltlcrchant v . Tama Couni!J, 3:2 Iowa 200. 

In fact, section 4~3, su.p1·a, CXJII'C'ssly gi\'CS t lt e hnnrd that power. 
lnasmtwh as it would be impoRs ibl<' to erct·t a lt ui lding without 
gromtLl upon which to erect it, tlten i t mnst ht" s t·l f-t• Yidcnt that 

' for the Cl'ection of the buildi11gs to be nsNl f or the differen t pur -
poses mentioned iu the statute, the boarJ would ha \' e power to 
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pur<·ha~c r eal e. ·tat<' upon whi l·h to <'I'L'<·t t1w building, up to *;;,ooo 
fo t· cac·h l..>tti l<ling. Hut after the hoard has a l.r eacly ~pent $!'l ,OOO 
in the purehase of r ea l estate fo r any one of su<'h pnrpos<'s it i~ 

f•qually :ts <:h•at~ that the hont•d <·otlld not E> \' iHl <' that. l imitation by 
purchasing a par<·el of ground 011c )·ear for $3,000 and the 11cxt 
y ear purchase another pnn·el for $5,000 fot· the !-\arne pur pose, and. 
('Oiltjnne that procedure for . e\'crnl yea t·s until they hnd purchased 
the entire tJ·al' t of whi(~h t he former JHll·l·cl:-; were a part., thereby 
finall~· pun·hnsi ng a tn1et to 1Jc used for one Hlld the ~arne ]Hll~posc 
aml <:ostin(Y the <·ountv mot·c than the umount wltit·h the board ~ . 
may leg-ally s p t'nd " ·ithout n \'otc o[ t lte people. 

\Ve are, tht•t·efol'c , of thr Ctpinion 1lta t your hoard hns power only 
to pnt·ehusc pr(}perfy iu the hl1wk in q 11cstion for <·ourthousc ]Hll' 

pnsf'F; 110t in exceed *il,OOO in Ynhw in the ag-grcg-nte. 
\V. H.('. Kt-:NDIW.' K, A ssi.<;taut Afl01'11 f'JJ (/ elle1·al. 

l•T . :\ (' 1~ 01•' P :\ YME~T JN COUNT¥ DONDS 

Board of super vi sors bas no right t o mal\e honds payable at any 
other pl ace thau at the counly treasury. 

( f,m . l1"'. S . ~l1aw, 
1\uclitot· uf State. 

Angust :3 1, 1020. 

Yon h:n·•• J'NJUested an opntt.nn f rom t his department upon t he 
foll o\\'ing : 

" [s it a l<.'gul con lrw· t for the HUI><' rvi~ors t.o a rraJtge for· 
bond s n11d interest to IJC' puiJ in some dis tant plaee, thus 
fnt·l·ing- the tt·ca~un~r to pay out rno twy without. i tunlt•Ll iatc 
dl' li\' C' t'y of roupons~" 

Thr r c nt·e two lines of nuthoriti<'s <·oYct·tn~ tltc question. In 
tbe ahse11~e oE any des ig-nnt iotl, (·01111 ty lHJIIds arc pa.yahJ.c at the 
offic·c of the county trensurc1·. One line of auth,Jriti e:-; hol tls t hat , 
111tl css <'X PI'<'~sly authorized L.Y l<'g-i~luti\'C <'tHldmcnt, the hoa t·d 
of suprr\'isors ltas no power to make <'Otmty bonds puyah1c at nny 

other plaPc than nt the offi,~e of the ennnty tt·caRnrct~. 

P roplr; t •. TaZil'Cll Connly Snp,.·n·isors, 22 Ill. 147; 

J oh·nson "'· , ' l11rk County, 24 Ill. 75; 
City of l >c·kin v . R eynolds, 31 111. G2D. 
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.'\ <·c·onl i t• Jt to oth <' r dN·i~ i on s, howP\'P I', \\'IH''Il 110 plavc of pay
llt t• Jil is dt·si;.!llai Pcl hy st atntP, tlw powPJ' to issue bonds carries 
with it til t• power t" o make the sa me payalJle beym1<l the limits of 
the <.'OUJJ ty. 

Slcinkcr v. Bull cr Counfy, l 12 Mo. 332; 
Ly·ndc v. The County, 83 U. S. 86. 

In the case of P eople v. Taz~vell County, supra, the court in 
pa!-!sing upon this question, says at page 151 : 

' ' It is objected that the county had no right to issue bonds 
or other ob1igations, payable at any other place than at the 
county t reasury. • • • S tates, counties and corporations, 
t' l'eated for public convenience only, are not required to seek 
their· creditors to discharge their indeb tedness, but when 
payment is desired the demand should be made at their 
treasur·y. That is the only place at which payment can be 
legally insisted upon, and it is the only place where the 
treasurer can legally ltave the public funds with which he is 
ent t·nstcd. 'ro authorize the auditor to dra w his warrants 
on the treasurer, payable in a s ister state or in a foreign 
coun t ry, necessarily imposes an obligation on the treasurer 
to provide f unds at that place to meet t hem. And his duties 
requiring him at the treasury would require the employment 
of agents, t he tra11smission of t he funds at a risk of loss and 
at a considerable expense in charges, insurance and discounts, 
which are n ot incident to its payment at the treasury. And 
the same reasons apply with cq ual force to cities, counties and 
public corporations of a similar character. The lcgislatul'e 
has conferred no such general power on such bodies , and in 
its absence they have no power to make th~ir indebtedness 
payable at any other place than at their treasury. '' 

While in the case of lAJ7!de v. Th e County, supra, Jus tice 
Swayne, delivering the opinion of the court, says at page 13 : 

11 It is n ot a valid objection that the bonds were made pay
able and were sold beyond the limits of t he <'Ounty of Winne
bago· and of the state of I owa. The p ower t o issue them 
canicd with it authority to the county judgf! as to both these 
things-to do what he deemed best for the interests of the 
county for which he was acting. 

• 
1

' These points have been so frequently ruled in this way 
that it is n eedless to cite authorities to support them." 

However , the supreme court of Iowa has passed upon a s ome
what similar question in an action upon a written contract between . 
a contt·actor and a school district f or the sale of a nwnbet· of fur-
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naces, the contract providing for payment at a distant rity. Our 
court followed the rule in Illinois, and h eld that a school distrid 
or other quasi municipal corporations ha~ no authority to make 
a contract fi.xing the place of payn1ent at any other plaec t han its 
treasury wi t hout specific legislative authority. 

F ur'1lace Company v. Dist,~ict of Seymow·, 99 Iowa 115. 

In the I owa case just city the court said at p age 119: 

''X ow. it has been held, and, as we think , correctly, that 
a school board or other quasi municipul corpora tjon has no 
r ight to make a contract fLxing the place of puymen t at nny 
other place than its treasury without spf'cifi<' legislative 
authority. See People v. County of Tazwcll, 22 111 . 147; 
City of P ekin v. Reynolds, 83 Am. Dee. 244. '' 

Our supreme court has uniformly held that n eounty 1s a quns t 
rnu ni<'ipal corporation. 

Sopr.r v . H cm·y Cou ,nty, 26 I owa 264; 
IT nnson "'· City of C'1·csco, 132 Iowa 5!33. 

I am unable to fiud any statute in this stale specifically author
izing th e payment of county bonds or interest-hearing con pons to 
be made at any other place than at the office of a county treasurer. 
IIoweYer, the fact that a coupon is made payable somewhere other 
than at t he t reasury of count y will n ot iuvalidatc it, but the 
objectionable words will be regarded as stu·plusage. 

J ohnson t' . S lark, 24 Iowa 75. 

a m tlw rc forc <•f 1hc opi11ion th at eouuty hOJltls a11d illterPs t 
hc:u·in~ c·o11p011~ fixill{! the plcH·e of l><t,v m t• n t ul uny othe r plac·e 
than the office of t he <·otmty trcasur<' r wi ll not he inntlicl, hut. in 
the a l.Jscnt·c of specific legislative auth ot·ity suc·h provis ions will he 
r<'gard cd as surplusagP, and eo uld be lawfully ig-norC'd by the 
l'Ountv tr·ea~m·c>t· when su<:h bonds OJ' cou pons mat11rr. and insi~ t 
upon th eir being prN;ented at h iR offit·e hefo r~ makin:,! JHl~'IIH'llt. 

W. R. C. Kr~!'I:DRIC' K, A .-;.~istant Attm·ncy (}c,nc·ral. 

B ONDS Of' DEPOSITOHIES 01" COl ~TY Pl1ND8 

New bonds :-;h oulu he required of d epositories or county fundH when n. 
counly Lr('asurer r esigns and a new trea~:;ure r is appoin t ed. 
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Jan uary 10, 1020. 

1\fr . • J. }, . \Va ll , ~ hi ·f Clerk, 
!ouuty A c<.·ounling D epar tme11t. 

D ea t· Sir: 

Y o ur rrqnr:-:t fm· the o pinion of this d r purtmcut on the follow

ing- qur..,t ion hu."i been r eferred to me. 

You r-;tate : 

" \Vo ul<l the J·c·sig-uation of the co unt y tr<.'Hs \1.-c r tl e<·cssitate 
1 he filing' of a 11ew honcl by dc>pository hank, or would the 
p rcsc•nt bond h e opcra t i,·e 1.md<.•r a n ew t1·easUt'<' l' ? '' 

Hcl'fion 1-1:}7 (If the 1~11:3 suppl C' Ill<.'n t to the c·odc provides m 
part ~~~ follows: 

"A county t n •ast an•r :-;!tall IH' liahh· to a li kl' fin e for loaning 
out, o1· in m;y JIHillll<' t' 11'\i ll:.!' for pr i,·at c· pua·pns••s, ~tn tc•, <.'t>nnty 
or ot It er funds in his laan cls. hut th e •·nun t.'· t I'I'Hslll't •J ' sh all , 
with t he ctppt·oval of the bonnl oC s upcrv is0rs ns to pla<'e of 
depo. it , by rcsolut ioH cnterc·d of n·•·urd, th•pos it ~ut:ll funds in 
any bank or ban i's in the stat,• tn an <11\H Htllt fixt•<.l hy s uch 
rc~olution ut iuterrst at the r ate of at least two prl' t·cn t per 
allnum on 11inety pe t· cent of the d ai ly h alanc·cs payabl e at the 
C' nd of e;wh m o11th nll vf whidt ~hall ac•crue to the b C'nefi t of 
the J.!'E'IlCl'Hl c· otmt~· f'uwl : ln1t lwJ'or<· sw·h clPposil is macle stwh 

bank shaH file a llOnd w·i th suretirs to he app ro\'cd h y t h e 
trcasn re t· a11d tlt e hoard of sUJ)('rYiso t·s in duul ,lc the amount 
d eposited , t•o lldi t ioned to hohl tlte ITcasnn' r llltrml<.'ss f rmn ~ll 
loss by reason of snl'h depos it or deposib; pro\' id ccl that 11 1 

eas<~s wh(•J·e an llppro\"f'cl slll'l'ly t'Olll)Htlty's "' ' ltd is t'ur 1ti s ll ed , 
!-iaid hm1tl m uy IH• acc<'pted in a11 amoun t t'q\\al t o tc>n pet· 
c·Pnt morr than t lte amount <lt·positl'<l. Haitl hrH Hl s hall he 
fi l<' <l with th r ('O tm ty auditor Hwl adion 11 1<1.\' h C' lH·ou~ht 
t lwrcou e ither U~' tltc treaslln' t' nr th e t'l) ll llty as t hC' hoa rd of 
l-;U pen ·isors ma~, elC'<' I ; • • • ·' 

'rlu• form of hn11 cl 11sPd in t hio.; l'la-.;s (If <·asl'S ru ns 1 o th t• vonnty, 
u)l(l the> pat·tit ttl ar trNtsurer 111ll1ll'cl , ancl is fo t· the prot (•dio n of 
<'Ut'h , un tl snit may he brought t he reon l?Y either, a s t he hoard of 
:;;npel'\'isors mn~r C'lt'('t. 

1 take it for gr<ll tt('rl that wll l'll a (·ottn t.v t a·c·u~ t li'<' L" resig ns, und 
tlte l•cHll'<l of s ti} R'n·isors appoi n t a :-;tw,•c•ss<~r, t hat a l'11 ll a n cl com
plete :-;c ttl ~ JHent is made witlt t he rct iri111-! of1il'l'l', th e :-;arne ali 
then~ woul<.l he at t lte end of a h'rm of offi1·c; <111<1, lis t l tc Hnprcme 
court has held in the case of Slate L' . Hh ri11, '1'rc1ts III'C,·, 140 I owa 
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7n, that the stat utc antlwrir.es the cuuuty t reasUt·er, a nd 11 ot the 
hoard of SllpC' r\"i:-.o t·s, to st> lC'et the dt>pc,. itorie..; for the county 
funds, that it wun ld be JWop er atHl the snf<•r pol it·y for the n ew 
t r<>asua·cr to designate the dcpo~itorieR, subjed , of course, to the 
approYul of the board, and r equire the execut ion aud approval 
of new bonds. 

.J . W . K\~or:;;~y, A ssi:;lant Allorncy Grncml. 

S'rF.XOGR.r\Pli i<~R.'S I~'J•:ES l •·on. ATTENilTNO PllF.J.IMINAH.Y 

EXt\J\JTNATTON 

The hon rd of supervisors Is not au t hor lzf'd to a llow ree of stenographer 
t'C'POI'ting pre limi na ry h earhJgs. 

.J. II. \\'yllil'. l'o11 nty Afti ,n H'~·, 

Sig-cntl· tH'Y, l owa. 

Dear Sit·: 

.J u11mu·y 1 0, H11 9. 

Y our Jctl <.' r of the l t; t h nlt. addressed t o A tt01·ney General 
H avner has been r ef e lTcd to me for reply, but owing to other 
ma tlt>rs d cau allllillg my entire atten t ion I haY~ been unable to 
a ns\H' t' your h ·Uer ear·licr. 

~ 

You nsk in suhstatll'e whether tlt e t·oHnty attorney can cull a 
s lC'llog-t·ctphPr and r c>p ort the preliminary C'Xamination in state 
c·nses and <·ha1·gc the expense to t.he connty. 

The a11t l!ority of t he board of SIIJWr\' isorK to allow s udt a claim, 
if at a ll , \\·ill he fom1d in sel'tion G~:Z7 of the cudc <mel parag raph 
J 1, sN·t ion 42~ of the supplemCJltal supjJJcmcnt, J 915. 

!-'c<"l ion f>~27 p t·oyides: 

'.rl'hc magistrate shal1 , in the ~innte~ of the examination, 
write out ot· cause to he written out the suhs ta nce of the 
t<'stinwny g iYen ou the examination by eat h witness, the 
n a m<.'S, plate of resi'denec, business or profession of eac:h wit
n ess. and the amou11t he is Pnti tJed to fur mi leage and a t tcnd
an cr. lly agreement of parties or t heir attol"1lcys the 
mag- is lt·ate ·may order t he examination tn l<en down in short
ltatHl a11d certific·d :nbstant ially in t he m an ner pt·ovided fot· 
tal, ing d eposition<; hy a stc•nogra ph cr, but the eost thereof 
shall not he taxed against tbe county." 

Paragraph 11 , Red ion 422, provides : 

"To r epresent the r es pec· li ve eoun t irs, and to have t he ca re 
and nwnag-•'IIJCut of the propea·ty and busin ess thcrc<Jf, in all 
c·asrs wl1c rc 110 ot her p t·ovisions shall be mnclc.'' 



G52 REPORT OF THE ATTORNEY GENERAL 

'I' he bua nl of ~n p<'t'\'isol's has the c·ar e and management of the 
property and businPss Hfl'airs uf th e e<.mnty, and unqut>"stion ahly 
th e Cllfor rcment of the cr im inal laws arc affa irs of the county . 
But jt will be observed tltCJt the powers conferred by paragraph 11 
rnay be exercised in all cases whet·c n o ot her provis ion bas been 
made, and if other provision has been made, then su ch power does 
11ot exist. 

Now, then, it is m ade the duty of the mag istrate, under section 
5227, to write out or cause to be written out the substance of the 
testimony g iven on the examination by each witness. If h e causes 
the testimony to be reduced to writing he docs so for his own 
con veuicncc, and it has been held tha t t he county is n ot ebargeable 
therefor. 

Sanfm·d v. L ee Cm~tnty, 49 I owa 148. 

IIowever, by agreenHmt of the parties or th eir attorneys the 
magistrate may order the testimony taken d own in shorthand, but 
in such event section 5:327, sup·ra, prov ides that the cost ther eof 
shall not be taxed against the county. 

By referring to paragraph 11, aforesaid, it will b e found that 
the board may exercise powers in t he management of the affairs 
of the county in all matters where no other provis ion is made; but 
section 5227 makes other provisions, and declat·es that the costs 
incurred in taking down in shorthand t he t estimony of a w itness 
at a preliminary examination shall not b e taxed against the 
county .. 

It is therefore evident that the board of supervisors would not 
be authorized in allowin g the fee of a shorthand r epor ter in 
preliminary hearings before a j ustice of the peace. 

W. R. C. KE)lDRICK, Assistant Attm·ncy General. 

FILLING OF VACANCIES TO OCCUR AFTER TERl\1 EXPffiES 

A board or supervisors cannot forestall the r ights and prerogatives of 
their successors by making prospective appoin tments to fill anticipated 
vacancies in an office, the term of which cannot begin until after. thelr 
own term and power of appointment has expired. 
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Mr. A. B . H oO\·er, County Attorney, 
~[arsh a.ll town, Iowa. 

D <>ar Rir: 

October 31, Hll D. 

W c have yonl' letter of October 27th in which you req nest this 
departmt>nt to render you n11 op inion upon the follow ing propoRi
tions: 

''A member-elect of the board of supen·iRors of this conutr, 
who will tuke office the firRt of January, has asked me wheth~r 
ot· not the old board that will retire at the end of the yeu r 
has a right to make nppointmPllb>\ fm· supe~·ittt<' tHlent of t.he 
t'Oun ty fa n n, snpea·iutcndcn t of t he poor , ete., hefore i t r c?l ires, 
or '"·hethe r su<.·h flppo intmcuts sho uld be mu<le by the lH'W 

boa t·d as it shall he orgnnizcd aft ct· the old boa rd ~oe~ ont of 
office. 

''It seems that th is old hoard is C'ontemphttin g mnkiug 
th<'se appointments fol' 1he coming year heforc it goes out of 
offic·e instead of giving the new board that pt·ivi lege." 

In amnvering your inq uiry, permit me to state t hat I a m not 
aware of any statute d irectly affecting th e question subm itted to 
us. Section 2248, supplement, 1913, go,·et·ns thn appointmr11t of 
a stPward fol' tht.~ comtty farm a n d provides as follows: 

''The bonrd may appoin t a steward of t he county home, 
who sha ll be governed il1 all t·espects hy the 1·nles nnd regula
tions of t he board an d its committees, and may be removed 
hy the boa.rd at pleasure, and who shall r eceive such compen
sation, p erform such duties, and give such security for· llis 
faithful performance as t he board may direct. '' 

You will observe f rom a reading of this section t hat t he one who 
holds the office of steward does so at t he pleasure of the boat·cl of 
super visors and that he has no fixed term of office. 

We now direct your attention to the rule I!OYernil lg' the right 
of a pub lic board to make a prospeC'tive appointment of a public 
office t· \vho will not commence his term of office until after the 
appoiuting board has gone out of office. '!'here a re two cases h1 
lo\\'a i11 which it has beeu held that a school board has no authority 
to eDter into a con tract with a t eacher wherein sneh teal'her is to 
perform the dnties r equired of him wholly witlt in the time of 
ser vice of the new hoard of school director:-!. 

In the case of B1.u·kh cad v. Independent School District of 
Ind ependence, 107 I owa 29, the old board entered into a written 
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c ·ottf • ·~~e·t wit h fill' pl ainti(l' hy til ~ h•rm!-1 of whi£'11 he a g n•ed to 
l't'lldi•J' Sl' l'\' ic·l'" as Sllfl\'l' iflt.•ndf•Jil an d t l'ac· h(•r of if ~ s ·lwols for a 
Jwrincl of' li \'1• ,\'PHI's. 11(' l:llt6ht. sc· lwol for three years under this 
c·t,ltlra..t aucl 1 hc·n was clisdlargl't1 by the <l <' f'endallt s ·hool corpo ra
tion :llt <l notifi<'d that the l'ontrad \vas ll ull nwl Yoid. H e t hen 
brough t an ac·tion fo1· the pnq>o e of reL"ovc•·ing the salary for the 
~·par <'JHling- in .June fo llowi ng his d isc· l~arge. 'l'he supreme court, 
afl c•· t•onsitlct·n tion of the Yar.iou · statutes with r efer ence to the 
<' m ployuwnt of teachers, stated: 

''\V<• thin k that. a u ex nmini1 t. ion of IIH• st atutes k ads to the 
illP\·it:tld c• <·on f•]ns iun that tht~ lt'go is lat llt'' intended s uch con 
trads to lw Jimi tt•d in cluralinn to thP sc·hool y<"a l' as d etet'· 
111 inc>d hy t}l(~ hcwnl of dirN·tors. If not so lim ited, t hen the 
d i r c•t'f o1·s m i~IJ t rm p loy tNlt'ltc•·s fot· any n um he•· of years, be 
up the l1mHls of t lwi1· sw·1·(•ssors in offi t·<', an tl "Test from the 
C<Jilti 'O] Of the j)('OpJc the s<•ltools Wh ieh th<•y UI'C J'equired tO 
1'\ll pport. 'fh c spirit of' th ese stututt•s is l'l'pngnant to t he 
idPa t hat o11 c hoanl of d irectors, hy contract wholly to be 
pc> •·l'ormNl in the fuf ul'e, <'illl di\'t-St fntur<' hoards of the 
power to ~wlr(·t tcn c·l1et·s, mul make ('ont m<'ts 1 herf'fo t·, and incli
l't•clly take fmm the people all the atlvu n tngcs to he dC'1·ived 
from miiiiUll f' l<'(·f ions. 'l'h is eon elusion is stren~thcned hy 
l hf' nni\'ersnl p1·adi<:C' of employing a t eac·hr• r fm· a s ing le 
sdJool Y<'ill ' . '' 

In t h(• mm·c •·cc•cnt t 'aS(' of l udcpcndcnt Srltool Di::dt·ict v . P e n
m'nglon, lHl, I owa !):13, the fads tlisclose that aft('l· the r lection of 
one new mmuhrr to the sc·h ool board bu t pt·ior t o the t .ime he s ho uld 
enter offiee, JIHnwly, J uly 1st, the o ld school hoard hired the 
defcnd cmt P Pillling-tnn as school t eadH'r for the com ing year. Her 
se t·viees were to bo performed whol ly w ith in the tr1·m of the 
hoard the r·enf tt•r to be or~nn i .zcd. Our court atl hrrt•d to the rule 
flllllOilll t·ed in the ease of Bu.rkllcad ''· I ndependent School Dis
trict, and held that the bmu·d had no authority to employ snch 
tNtl'hr r undcr sm·h <:ir·C'um stallees. 

'l'h<'~e t•nsc<; nnnounce the rule with rcf<"t'enC'e to the einploy
mrnt of s<:hool h•ac h ~t·s in Iowa. I haYc not heen able to finc1 any 
other cnscs in the I owa reports in wlti(·h thi~ rptr~tion has been 
raised. H owl'W'r , tl10 mattr r· has .heen passed npon in t he opinions 
of srveral ~tntrH, 11otahly J\ew .Jer~ey and Ohio. 

In.t hc cas<' of Sfotr C'J: rcl Bosnrs 1'. llfcl'hrw, 4;) N . • J. Law Rep. 
186, 1t. wns h<'ld that a n ont~oing boanl of flocchol<l<'rs could n ot fill 
the office of IH~rper of the jail t hat was not to become VlWHnt during 
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the te-rm of the-i r own offil'ial 1ife. Thi. wns t he holding even 
though the law proYided tlu-1t by a YOte of two-thinl.-, of the mem

hers of the boar d of freeholders t hat such kct>pc t· of t he jail couhl 
be r emoYcd at any time. 

Again in the case of Fitch t'. Smith, 57 N . J . Law Hcp. 526, it 
was held that au o u tgoi11g board of trust t'es of puhlie schools could 
n ot appoint one to an office that would not bceomc Yacant during 
the tc1·m of their own official life. 'rhis :;ame rule was adhered 
to in the case of Erie Rm:lroad Contpany v. Patterso11, 74 N. cT. ! Jaw 
Hep. 738. 

In the case of Potter v. Union To wnship, !H N . • T. r.Jaw Rep. 12!1, 
the old towJlship eommittcc soug-ht to fix t he salary of the assessor 
for the year whic·h commenc·ed nfter the ex pi rat ion of thei t· t erm 

of office. The new board cut th e salarv of the asse!';SOJ' and in , l I 

pnssin~ the matter, the New ,Jersl"Y supt·eme court., at pag<' 1:32, 
stated: 

"Mon·on·r, it d ocs uot srem reasonuhle to h C'l ien' that 1 h e 
l<·~islu t t tJ'e eYer intended that the g-on·r·ni11g municipal bouy, 
in th e cxpirut:,r moments of its dissolution. should lul\'r the 
uutlwrity to fix the sahu·icr-; of officers who.-c t l'rms a rc to begin 
undt•r n 11ew goYernmcn ta l hotly. Snell a t' OJHlil ion would 
prl'<·lu<lr th~ hring-in g- about of CC'onomy in its administration 
of m11nic- ipnl Hffairs. " 

111 t IH' <:nst' of 8lolc v . Sullil'a n, 81 Ohio 7D, it appears 1 hat. the 

:.r• •Yt ' l'lltw, liJ Hlc·r 11 is power of appuint.nw nt , n ppoi 11 h~d one ,James 
( ~. 1\ f riiTi :-; as mrmbcr of the r ail 1·oad t·om missioll o l' the s tat e of 

Oil io fm· a t1•rm of six ~·rars, t h<' sa id t<.• rm to t·ommcnt·e c111 I he 

firs t l\foncla.v in F<'IIJ'tl:lr~·. 1 ~100, ntul to fl• t·ulillal c 011 th r fir:-,t 
:Mn11day jn Jc' l'IJr llill',\' , l !Jl5, 'l'his appoi ntlll <' ll l \\'HS c·o•di rllll'd 
hy th r Sc•11a t e of th e sle~tc of Ohio. 'J'lw t rrm of ofn t' l' of the 

:.ron•r1un· who mad <' thr appoiJ1tmcnt expired at 11non on tlu• 11 th 
<lay nf ,faJI Uili',Y, E lOO, and nt t hat time the go\'t'l'llni'-Pl t•t·t tnok 
oflit·c. On .Jan uu r~· ~ 1 , l90!l , the new govct·not· appoi11tl'Cl niH' 

.r n!Jn S11 1l i\'<lll to be a m~mher of sa id r ai lroad com 111 issio11 in t he 
pl ac·c· of .Ja nH's C. 1\forl'is, who hatl hrrn appniut r<l hy t ltr l'o1·mr r 
go \'('l'!lor. The• ~ll)H'C'IllC' ('(>ttl't, :rflc••· c·a rcfu l n•\'il'W ol' t lu• \'uri~>us 

tlt•v isions. <II II IUIIIII't"d thn law to J,p \H•ll ~o~ctt l etl lllldt•r tl11 ' c·ot ll lllllll 

l ;n\' lltat 111 1 offil·t•t· (•lot lt rtl \\ tih powc1· of appoint IIH'Ilt to it publi•· 
n fli te C'<lllll Ot f OI'('Hltt Jl t lJ e ri g- lt ts llllll JI I'C I'Og'iJI in•s O J' his S II C'l'C'SSOJ' 

hy mak iug uppojutmcnts to fi ll au tic ipHil'd \'atattl' ies in a11 ufliec, 
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t he te r·m of which ca nnot begin u11 t il after his own t erm and 
power of appoin-t m£>nt has expi red. 

In v iew of t hese decisions, we are of the opinion that your · 
present boHrd of supervisors have n o a uthori ty to m ake appoint
ments to t he Vcll·ious cotmty offices when such appointees are not 
to t ake office un t il after the expira t ion of the term of t he b oard 
now serving. vVe arc of the opiu ion that such procedure is con
trary to public policy an d that the making of such appointments 
in n o way p revent the n ew board f rom fi ll ing the offices by such 
a p poiutme11ts as they see fit to make. 

B. J . P OWERR, A ssistant Attorney General. 

rSE O F F't.TN D TO CA R E POl~ INSANR 

T he board of s u pervisors have no a u th ori ty to use the ta x le vied tor 
c:1re of in mates i n the s t ale hospi ta ls for insan e fo r a ny other purpose 
nor can the fund be transferred to any other f und. 

1\fr. lla t-ry Langland, County At torney, 
!\(~vada, I owa. 

Dea r S ir : 

D ecember 3, 1919. 

W e haYe your letter of November 11th in wh~ch you :state : 

" Last year out· board of su perv isors maclt a levy fo r sta t e 
insalH~ f und to take care of. c·nnnty's 'i nsa ne at Clarinda. Dur
in g t h is year t he county t ra n sfc• r..-ed about for ty p a t ien t.;; from 
C lar inda to our 11ew <·ounty horuc. As a <·oJJ:-;cqucnce our 
t' O\lll t.y insane f tm d is ex hausted . After it hcL·ame exhau~t.ed 
we have hf'l' ll using ou r· poor fu nd . It is {!r t t in~ ra t he t· l ow. 
Out· stat r• insan e fu nd is in g-ood shape. Th e h oar·d w ishes 
me to wr ite to yonr offi vc fell' an opinion as to whether or n ot 
they <·ould tnmsfer a ny monl'y f t·om the stnte insan e fund t o 
e ithe t· the eounty insane f tmd or the county poor fund.' ' 

Jn ans_wcrin ~ yom· i nqu i r~·, permit u s to s tate that section 2292 
of t he snppl<'men t, lfl1 3, ex p r(•ssly pr·ovides t hat the tax levied 
to eare fo r the inmates of th e ~tate hospital:-; for· t he insan e and 
tlw inmates of t he h oRp ital for inL•hriatcs c·annot he used fo r any 
ot lw r purpose tha n tlt ut rl e~i~na t (•(l nor <'an it he tnms f{' t·rccl t o 
ull~' ot.het· f n nd . 

'rhe statute so tled arcs a nti is cmH·Ius ivc upon t lte matter. 
13. J. Pow ERS, A ssistu11 t AttvniC!J Gcnenl l . 
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Wher e there is money in the poor fa rm fu nd in excess of t h e needs 
of such fu nd the sam e should be t r ansfe rred to the general fund or 1.he 
county a s provided in section 454 of the code. 

October 29, 1919. 
Mr. A. B. H oover, County Attorney, 

Marshalltown, Iowa. 

D ear S ir: 

W e h ave your letter of October 24th in which you state: 

'' Last year t here was a levy made for the purpose of 
pay ing for addit ional land for our poor farm, and the fund 
secured f rom s uch levy was put into what is call <'d the poor 
fa rm fund. A ft er pay ing f or t he land they found t hey h ad 
about twelve hundred dolla rs in the fund more than was 
n eecs:ary f or the p u rchase price, and the audi tor has aRk ed me 
f or a n opin ion as t o what can be don e w ith the su r plus in 
order t hat it can be put into usc and not lie idle in a f und 
which may not be used again f or severa l years . 

" I have called his at ten tion to sections 454 nnd 456 of 
the code, which seems to provide that Emch funds shall go 
in to ordit1ary con nty fnn d, hu t h e desir es to know whether it 
cannot be transferred in to the poor ftmd, a~ they are in n eed 
in t hat fund more tha n in any other. In f act, t he poor f und 
is heavi ly overdrawn. ' ' 

Section 454 of the cod e, to which yon ref er, provides as f ollows : 

' ' In ease the amoun t p roduecd by the ra t e of tax pmposed 
a11d levied C'Xeecds the amount sou~h t for t he specific object it 
sh a ll nut the t·efm·c he h elcl i11vali<.l, b ut t he excess ~;;hall go 
in to the ordi na t·y c·otmty fu mls. '' 

Section 4G6 of th e code states : 

" In any eonnty of this stat e wh ere any Rpcci al levy has 
bec'n made to puy an y claim, bond or other indeb tednes!-1, and 
t h e sa me shall huve remained in t he ti'casul'Y of the county, 
tm eall C'd f or , for a period uf t hree years, t he board o f supcr 
Yisors of suc·h couuty may author i7.e such un c~ l aimcd f und to 
be t ransferr<'d lo t he general com rt y f und.'' 

'rltese seetinus d eal"ly stat(' t ha t 1he surplus sh all he trausfcrn' d 
in to the ~<'ll eral fu11d. I Jrn ,·c been un ahlc to fi nd any !-i talutc 
wlt ieh would warraut a ny other <lis position t hnn t hat provided 
fo r iu t he p reced ing section. 

42 
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I n 1898 this d epartment wa!'\ ralled upon to pass upon the ques-
• 

tion 'vhether or not th e board of supct·Yisors bad authority to 
transfer mouey from t he bridge fund to the cowJ ty fund, and 
in that opinion .Attorney Gcucral l\'Iilton H emley held t hat there 
was no authority for t l1e board to make such transfer. (Attorney 
Ge11eraJ ·s R Pp01·t, ] 08, page lG!J ) . 'I.' he writer of the opiniou 
just referred to also held that it was in v iolation of law to 
transfer money raiscu for the pm:pm;es of the board of h ealth to 
the roud f und. (Attorney Genera l 's Report, 1898, page 318) . 

\V e thcrrfore state that it is t he opinion of this department that 
tli CJ'e is no a uth ority to t J·ansfe t· t he surplus in your fU11d known 
as the "Poor Fan n Fund " to any other than the ~eneral fund. 

n. J. Powc:ns, Assistant Attornry General. 

DES'rltU<.;TJO~ Oll' 'l'ftJ;~ES I NTEiti•' F:HJ NG \\' lTR TUANSMISSION 

Boa rd of supe rvisors has no authori ty to destroy trees merely because 
th0y in te rfere with electric transmiss ion lines. 

Mr. \Vi lson Cornwall, Com1ty Attor11cy, 
S pcnecr, I owa. 

D ear Sir: 

July 10, 1920. 

Upon m y n~tlll'IJ to the onic·c from an extended al>sc•JJ t:C I found 
your letter o f the 8th inst. c>Jw]osing a h•ttrr frcm A. \V. Cham
herlu in, coun ty auditor, in whil'h he a~ks for a u interpretation 
of d1a ptel' 4.17, ad s of the 37th Gcucral .A::;scmhly, iu the following 
paL'ti1·nlai·s : 

"What is the meauirq.~ of the fo l"ly-rotl windlll·cak mt'll

t ion rd in SC'd ion ] , and to what <'~dent <·an the boardJ•cmovc 
t rees iu th is fo r ty-rod winubrcuk ? 

"What is t11<' . mcan iug of tl1 e wording in sediou 4, which 
r e:uh; as follows: ' 1'\or sha ll it app1}· to t r'C'es a lo11g- the hig hway 
wh i('h are a part of a g-roYe or forest that extends more t han 
fiYc rods from the road lil1e?' 

" fn a g-er1c•ra l way the hour<.l wan ts to know to what extPHt 
1 frpy t·a11 <: ut down trees so t he re will he no 1nt er fet 'l'JH·c with 
clcct. • · i ~.: lin t·~ ulo11 g- the highway. " 

'J'aking yout· questions in tl1ei1· order, it is appnre11t that the 
boa1·d of snper\'isors has no power to destroy or c:ut d own uny kind 
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nf fl'('f'S H5:Cd as a wi 1ulh•·<>al{, PX<.'C')lt that in t he <'YC'nt a wind
hr·eak t•ons ist.s of Osag-P m·Hnge, thC' honnl has the ant hol'i ty t o 
01·clet· t.hem t r immed 

''by cutting back within five fee t of the g round. '' 

As to you r second question, chapte r 417, .~1tp1·a, does not 
apply to 

'' trees a1on~ the highway which a rc a part of a g t'OYC or forest 
that e:-..1:ends more than five rods from the road l ine.'' 

It is cYid ent, th<'refore, that the l>oard o·f snpervi:o;OJ's h as 110 
aut1JOrity to ordC' t' tJ·immed or destroyed any pal't. of n g •·o,·e or 
fo•·est a lon g- a pnhlic highway when stwh g-rove Ot' forest is luq:~c 
0nough to exte1rd hn1·k mo1·e than five rods f rom RlH'h h ighway. 
However, a. d ist i11d i011 should he d t·awn bctwceu a g1·ovc nnd n 
w i1 1 dl>rcak. 

A s to the third qurstion, the boat·d of supervisors Ira~ no a rhi
t l'ary p owet· to ent down h·ees simply because sueh trers in te d erc 
with electric transmission Jin es along the publi c highway. The 
nnl.v authority co11fencd upon the boa1·d by chapte r 417, r elat i\'c 
t o tl'inuni11g or (' ll tting down trees, is to trim Osage orange or 
hedges of shruhbPry almrg the p ub l ic highway, nnd then only hy 
<' ntting them back with in fi\'c feet of the g r ound, or to destroy 
altogether at1y a1Hl all trees on t he line of the highway along a 
pn·blic road except Osage hed ge fences and t he variety and cluu• .. 
uctcr of trees mentioned in section 4 of said chapter. 

Vt .. R. C. KENDRICK, Ass·istant Attor·ney General. 

REMO\ -i\L OF TRF;F.S OBSTH.UCTING HlGHWAY 

The r emova l of trees ::.long line of h ighway is within the d iscr e tion of 
the board where such t rees are not a part of a windbreak or inclutl cd in 
a g rove or for el:!t e xtending back more than five rods from r oad line. 

~ft·. Lew McDmw1tl, Coun ty Attorney, 
Chel'okee, I owa. 

D ear Sir: 

February G, 1020. 

Youl' request for the opmwn of this d epartm ent on the fol 
lcrwin~ question has been referred to me for atten t ion : 

"Will :von please give me your inte r·prctation of t he :-;tatutc, 
th e exC' !:> ptions on the bottom of page 445 of chapte r 417 of 
th e acts of th e 37th Gcll eral A ssembly. 'rhe case i~ this : We 
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have a11 abandoned gTo\·e t.hat has some w illows, maple, wal
n ut ~llld otlH'J' t rf'es in it that holds th e snow iH the road. The 
I)OcH'd wanl s lhe samt' (·nt down. 'rhey :ue further than 
fol' l y roch; fi'Dm ;t ll y hu i ld in~, some ou t lte lJig hway li11e and 
some hal'k a s hort d istance. I am womlering- how far the 
discretio11 of a hoard of supervisors would go in cutting such 
trees as excepted l>y the Rta t ute above named. I f there is 
positively uo i11jnry to any landowner, ex cept th e sentiment 
of holding the trees, a nd it is positively shown that they are 
n detriment t o the road, -could t he board in their discretion 
take action to eut the same ~ ' ' 

8ec·tion 1 of the <·hapter you rc l'ct· to prov id e·~ t hat tbe owner 
of Of.iagc oraug-c and hed~cs of sh rubhe t·y c.;tlu·r than trees 
ulong t he puhli l; highway shall keep the same trimmed by cutting 
ha<.:k within fou t· feet or the g-round. That wit h the exception of 
Osage Ol'ang-c hedge fen ces, no tl'ees or shrubbe l'y, except as h ere
inafter provided, shall he permitted on the line of the highway 
along the pub] ic road, u nless used for cer tain stated purposes. 

Section 2 provides for the cnfo t·ccmcnt of t he provisions of 
the act, and section 4 en umerates certai n excep tion s, and r eads 
as fo llows : 

''This act shall not apply to evergreen trees, walnut trees, 
oak or maple tt·ees, or other hardwood trees, wh ich in the 
jutlgment of the board of supervisors should be let stand, nor 
shall it apply to t1·ecs along the highway which are a part 
of a grove or forest that extends more than five rods from the 
road lin e, nor t o any s ingle tree or group of trees (not 
exceedi11g t en in number) which by r eason of their age or 
beauty the board of supervisors in its judgment believes should 
not be cut down. " 

If the trees in question are not embraced within what is termed 
''windbreak'' as defined and limited in section 1, nor included 
in a grove or forest that extends more than five r ods from the 
road line, as sta ted in section 4, th en they a r e embraced w ithin 
the classes, as to and concerning which, the board of super visors 
may exercise its judgment in allowing them to stand, or in cutting 
them down. In other "'\Yords, if the tt·ees sought t o lJC' removed are not 
included in a windbreak for residences, orchard or feed lot, limited 
as section 1 provides, or a grove or forest extending back more 

. than five r ods from the road line, then it is left to the judgment 
of the board of supervisors whether they shall be removed or 
allowed to stand. 

J. W. SANDUSKY, Assistant A ttorney Gene'ral. 
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USE OF TOW SSHlP ROAD 1\t :\ t'HINJ.!R\" U\." COll~TY 

Where a township allows a county to use its t·oo.d machlnl"ry fol' con
l"'tructing r oads within the towuship a nd there is no agreem ent as to 
com pensati ng the tow nship for t he Ul'~e thereof the township is uot there
a fter entitled to compensation. 

Mr. W. H. W eh rmacher, County Atton1 cy, 
Waverly, Iowa. 

Dear Sir: 

.July 29, E>20. 

W e have your reque~t fm· a n op in ion upon the following prop
osition : 

"Can a t ownsh ip legally charge the county fot' the nsc of 
road machiJtet-y that the c:onnty may use, wh il'h belong-s to the 
tow11ship ? In several in!';tanceR in this county township road 
machinery l1as been used withi n the townshipR, nnd the 
townships have ftled a bill against the county fo r t he use 
thereof." 

We assume from the statement above made that t he township 
authorities gave permission to t he couu ty to usc ito;;; road machinery, 
a1td it is the opinion of this department t hat if ll O agreement was 
at that time made and en tered into with reference t o compensat
ing the town ship for the use of th e road machinct·y that the town
ship is not at present in a post.ion to make claim fo r the use of 
such mach:inet·y . W e t hink we may p roperly assume that t he 
tow11ship anticipated that it would receive a dircet benefit by per
mitting the cow1ty to use its machinery in the building of roads 
with in the tow-nships. H ence, in the absence of an agreement with 
r eferen ce to compensation the township is not legally entitled to 
the same. 

B. J . P oWERS, Assistant Attorney General. 

PAYMENT OF EXPENSES FOR ESTABLISHMENT OF QUARANTINE 

Tho expenses incident to mai~taining a nd rais ing quar antine should 
be a udited by the loca l board ot h ealth a nd submitted to the board or 
super v isors who may pay such items from the poor f und of the county. 

l\1r. A . . J. Burt, Cotmty A ttorll ey, 
Emmetsburg, Iowa. 

D ear Sir: 

May 27, 1920. 

W e have your request for an opuuon upon the following prop
osition : 
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"A lltmtlH• t· nf bills have bern fi lrd hy t he marshal of one 
111' Oil !' f o \\'llS :111d h:.· tiJC tOW IISh ip · (· } ~rks f or p utting Up quar
itlll. i ll r. s ig-ns. Nh ou ltl t.h<'sP !,ills bC' p a icl hy t.be. county?" 

f11 ans\\' t~J·i n g- J'(llll' itHpliry, pPn n it me t.o state that the provi
siolls of sc•·tion 2!)71 of the rode proYides that : 

"All ex pen r.;c iucul'l'ccl in the enforcem ent of the provi
sions of this chapter ( r elating to the state board of health), 
wl1r11 n ot otherwise pt·ovided , sha ll be p a id by the town, city 
or township ; in r it h cr case a ll d aims to lJe presented and 
audit ed as oth <' r <](•munds. In t he case of townships the 
t.rustees sh all Pet·tify t he mnount r equit·cd t o pay s uch expenses 
to the b oat·d of sn pl'rvisnrs of the eounty, and it shall advance 
the smnc, an d , at the time it l ev ies the general taxes, shall levy 
on tll r propct·1.Y of s nell town~b ip a su ffic ient tax to r eimburse 
t he <:.ounty, w hi t·h, wiH•n collected, shall be p aid to a nd belong 
to the COU ll ty . ' ' 

T he p rov ision s o f ti re prP<'l'd i ng sec·1 ion wer·e r epealed by chapte r 
l GCi o f t lte nets of the :3:1nl 0PIH'I'al AssemlJly a nd provision w a s 
mad e by t he C' nnc ting- of sretion 2G71 -n, supplem ent, 1913, as 
a mended l1y ehupt••r 80, cH' l s of t he :38th l k nr ral ~\ssembly, that: 

c' A II bills a nd rX JWllscs i ueu rred iu c•atTyin~ out th e provi
s ion s of t.ltis :sC'dion an <1 estahl ish illg, m ai n tain in g and r aj sing 
quur·an tines nnd fu l'll ishi ug ncc·c>ss<Hy detention hospitals shall 
he Ji lt·<l with t h e c•ler·k of t he loc·al boa r·d of hf'a lth . The board 
at i t ~ next l'cg-uhn· m eeti11 g or spec.: ia l meeting called for the 
p u r pose shall cxnm ine and. audi t t he sa me, a nd if fo und cor rect, 
app rove and <·er t. ify the sa me to t he county boar d of super
visors for paynwn t. If t.l re board of s u per visor s d etermine su ch 
bill s payable, tm der the p t'OYisions of this act, ,it s1wll or de·r the 
f'Oifnly ftllditor /o rlraw ·u·mTanl t herefor 'llpon th e poo·r fun d of 
said county. • • •' ' 

Furt hc l' rwoYision is ma de by scefi on~ 2i37 5-a4 illld 2575-a5 for 
taking ca rr of t he ex pense of those m Hl rl' quarn n ti ne for conta
g ions d ixcasC's, but when yon make a complete analysis of them you 
w ill fin d i lr a t th e method of p ayruC'nt is t hat set forth in section 
'2G7J -a, s upplemen t, ] 91R, as amended by <'hapter 80, acts of the 
~8th Gener al Assembly. 

It is, thet·r fore, t he opi nion of this depar t ment that under the 
prcsPnt stntntc t he c:ost o f establishing atHl r a is in g qua r a n t in e is 
to be carrel for ont of t he poor f un d of the coun ty . 

B. J . PowER~, A ssio;:fwn.t ... 1tforney General. 

OPINIONS RELATING TO COUNTY OFFICERS 

USE OF TAXES LEVIED FOU TREAT~lEXT OF VENEREAL 

DISEASES 

663 

The tax levy authorized b y chapter 299, acts of 38th Gener a l Assembly 
is exclusively for the trea tment of venereal <liseases a nd the er ection and 
equipment of a detention hos pital fo r t he tr~.ating ot those afflicted wit h 
such diseases. The board of supervisors b ave no author ity to use the 
funds derived from such ta x for any other pu r pose what ever . 

September 23, 1919. -
Mr. V eruer Gabriclsou , County A t toruey, 

F ort Dodge, Iowa . 

D ear Sir: 

'" c h a ,.c y our· 1l'tter of ~t·p i c mi H' t ' ~:!d , in wlt it·h y ou s t a t e : 

"Ch npte l' 2!JfJ of tl re la ws of t h C' 3Mth OrtH'r·a l As~wmh ly 
<l eal :-; with p ubli l· health. Scl't ion 1 ~ of this chnptre providrs 
f or a detent ion hospitaL Sedion 14 provill cs t ha t a }C' v y o f 
two millR on Uw d ol lar mav be mac1c fo r the pun·hasc of I'Pal 
cs t a fr fo t• ho~pital pu rpose~. rrhc hoaTC1 of SUper vis01"R Of this 
c·oun ty ask ed me for an opinion 0 11 this eha ptp t·, t he p oint 
ht' in~ whether or 11ot t h e board of supervisors can levy a t ax 
fo r a dctentjon h osp ital onl~· or wh eth r t· t hry l'o nhl h•v.~ a 
tax f or a gen eral hospital whi <• h could itwlurle a <lctPntwn 
lr osp ita l. I hav<' achisrd them t hat in my opi n ion t hry h ~·we 
no r i ...,.h t to levy a tax u n clrr 1 his rlwptf' r for :,!Cn r t·n 1 h osprta 1 
pu r · p~srs nncl t·hat they 1·an levy a tax fo r a detent ion hosp ital 
only." 

In ans\\'P t'itt g' yo ur qnrst ion, pe•·m it tts h1 stat e tlwl we arc• o [ 

1hr opi 11 i011 tlt a t t lr<' a d \'Ll'<' you ha ve :.riVC' ll y< •ll !' hncr rd of Sll\W I"· 

Yis nr·s is c•O t"l'Ct't. 

rr lif' t•Jt ap tC' I' I'Phlft·S solt'J,\ · fo fh t' lrc•afllll' ll f o f \'('ltl'l' t' i t\ !l i s Pi tS C'K, 

and til e pnn· is ion tlllltl C' t hcn•in l'nr a hospital is l'nr H l10:->p ihil l'nr 
11 11~ t rc>cttrn rllt nf ~-; lll•h d iseas<?s. \V.(' c1n not hc,lic' V(' tha t Ill«' lc·g- is
Jat tl l'<' i11trn <l (:'d t lra t tlrr ta x l l'\"~· p rovi•l c·cl fc,,· in t his ud ( ) J ' 1111• 
honll issur pt·nviclNl fo r t lt c•t·<' ill sl ronlrl hP- •l it'<'<'tl'cl to JHII' Jl"srs 

.ot hE>l' than for t he e rcl't ion nf a h osp ital fn r tlrr pu r pose• nl' tn·H tin :.r 
s twh disease or d isf'<L'C'S. In f ac-t , sPd in11 1-l: of ti re <·hapte t· i11 

q llC'st. ion expressly provitl rs 1lr ::~ t 11re ta x lPY ied f(l r t 1 11~ J llii"JH I!-iC' 

1h rrl'i tr nwn ti ont>d s ltalllw usrd fn1· t iH• p u r pose• s pl·c·iliN1 h ,\' "'"i cl;wi 
''and fo r 110 cdlrL· r Jl lll'p osc· w h a 11' \"C.' I' .. , This :-- tat(•tll l' tl l i tt its t•lf is 

s u lfit· ient authori ty fot· th r s tan d ,\·nu lravr takPn. 
B. J. Pow EHS, A ssidun t Attonu·u O c nrrof . 
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l'nragraph 2fl uf se<·tion 4 ~2 of tlw sul>l•lemental s upple m ent , as 
amended by rhll l>tt·r 3:1, 37th t:encral .bst·mbly, authorizes the boartl to 
R('ll ('ounly bonae property tuul they are not rCtJulred to Mttbmlt the muller 
LO U vote Of lhP PCOJIIC Of lhto l'Ollnty. 

i\k r,. A. Hitt'l'. ('ouHty Allnrncy, 
Hod< Hapidx, l owu. 

Jkm· :-:lit·: 

Fcunw•·y !l, 19:W. 

\\•,, ha\'C )'OUr f!l\"01' or the 5th in"t. I'CijUCStin~ the OpllliOll of 
thi~o; <lt•parlmcn t on t!H.' qtw~tiotl of thl' uuthoritr o[ the bounl or 
~uprn·isor,. to H·ll t·otmly home property withou t lirst >.ub111iUiug 
thr question to 1hc qualifit•d roters of the county ut an election 
held for thut put·po<;c 

::icctil)ll 4~~ or the supplelllclllal suppiCILlCHt to th<' t·odc, which 
is t·omprisNl of twe11ty-livc Rcpat·atc puragraphs, and us lliiiCndcd 
by t·huptcr aa, 8t•IS of the 37th Gt'neral A!.scmbly, pro,·ides in port 
ns foUows: 

"The Loard of supc•rvisors, ot any I'Cguat· meeting, t,hall 
huve tlae following powers, to-wit : 

"20. 'l'o purcl1n<>c fo1· the us<• of the t·ounty any real 
estate JH'<'~'""ary for the crcc:tion o{ buildint:~ for the support 
Of the )lUI)I' of the I:IJ\1111~·, lind for a {31'111 (O be Used in 
l'OII rwl'l ion t hl•rewith ; to relllO\'i' I he Rite of and desi{!natc a 
llt'w site· for lht' cn•t·lion of any huiltling- ot· huildi11~s for 
tht' l'UI"l' !llltl !.11ppor( of the pOOl', 1111d in CU>;l' Of l>IIC h l'CIIlOV3\ 

or ,·bungt' of -.i tc or tll ll'l'hll>.C of !'Nil estate J'nr huiltliub~ nnd 
1t place to he k<•pl 111HI user! fot· the t•arc mad l'.uppurt of the 
pour, to sl'll r111y inlt' l'<'l>t that thr county IIIII,\' have in the 

. rent estnte aut! itnp1·ow•mcnts lhct·con which were thcrcfoa·c 
used and ot·cupied for that purpose; nnd to make appropria
t iuus not <'XI·l'cdin~t llat•c>t• hnudt·<'d dollars in till)' one yea l' fot· 
the gi'Owin~ of cxprrimcntal crops !hereon under the tlircc
tion of th<' board.· · 

t;ettion J:!:J of the 191 :J :mpplt•mt·nt , ll"l aructuh·d by chuptcr 
71 , u!'ts of the ;~'ith (:<'lll'I'UI A<>s<•mlrl,,·, p1·ovidcs iu pat·t aR 
foll ows: 

"Tit<• lrulll'fl 11t' siiJil'l'''i~ot·s !.hnll not Ol'<l!!l' tht· Cl'ection o[ 
a t•ourthnusc. jail Ol' county home, when the pt·obablc co11t 
will exel.'l•d It'll thou~;nnd dollcll·s, or other building or bt·idge, 
except a<~ providt:d in scctiou 421 of the cod e, wheu the 

O I 'INIII~:-; IUo:l. .\ '1' 1:'\c: Til t'Ol ':O.:'I'Y OP~'II't•:ll~ 

J•l'ul•al.lt·. , ... ..,, ,,jfl t'\t·t nl li\t• lhuu,aaul dull:u .. uur tl 11• l•lla' 
1·laa"' ul 1·••a l t·~~at.o lnr •·uuut~ purpn,_, . .., 1.,,.,.1•11111 :.! 1 "" 
t huusaucl doll at•, I rr \'II lilt' IIIII il a fll'upn-.it ion t h••n•fur ,fa all 
lnl\'t' ht•t•la fi r..;( -;nhmi tfi•tl tu ti ll' l,•:!al \'t>l t•r.., ot' t ht• •·nun I\, 
and. \'u t Nl fur· hy ~~ .ma,in~·ity ol' nil pt·r~nn ... \'ut ill I! fm· 11a;d 
a:zam;,t >.lu·h I'I'OJlfhll lUlls nt u ;!<'lll'ral nr "IW• ial t•lt·•·t itul." 

Scl'tion 2::?-11 of the 1!)1:! supplf.'m<'nt to thl' tOtlt> furthrr pr(I
Yidc,., that tla f.' bOO I'd or ~11111'1'\ i'Ol'S of ('lll'h COUll!\' ntll\' ordl'l' lhl' 
1'-. tahfiqhmi'lll uf u i'OIIIIfy hnml' in ~>llr h coun t ~.'. w h ,;ta('\'ea· it i..; 
<IN•mt•d ath ·i"illh lt•. ;md nh.o the Jlll l't•hn"c' of :.111·h !unci as nrrw 
hi' ll l'l't'>-"illl',\' fm· u"c of lht• S<l lll<', and mny 11111kr tht• I'C'IjiJi..;i ll' l'fll;
lt·:wh and f'l\1'1') stwh orcl l't' inl <• eiTl•l'l, fll'll\'idt•tl tlw t'u"t of t.a itl 
t'lllllll ,Y lronw and lund, il' in t'Xt'l':<s of fh•t• tlauuslltlll tlnllllr', ~<hu ll 
IIC' fi t'sl t'l'limntt•cl by suid huunl Mlii!IJifH'Il\'t•d ~~~ 11 vnlc uf lht• 
people. 

You will ohsct'\'C thut th c•»C limitations pl;wr\1 IIIHlla tht' huul'll 
of snpl't' \' i:<m·s iu ull t·H~l'S tH•rluill to I'XJlt'l lilittn·c~ t•tmlt•mplnl rd h.'' 
th<' hoarcl , ancl it dot>s uot appcat· i11 till'~<· :.('('tiun. nm· ei~<'wht•t·t• 

in the C"OOI', lh rnr ns I ha\'C hci'Jt uhl<· tu find, that 1111)' lianituiuu 
is pltwcd upon thr board iu '>tllin:t t•<Jimty property, 1ts authm· 
iz<'fl hy subdiri'i ion 20 or ~'<'<·timl 4:!:! aut! a., ulnt•uded by the n<·t>~ 

of the 37th Uc11cral As~cmbly, aud I 11111, tlal·rcf01·c, ol' the opiniuu 
thnt it will not he llCCf.','l.1 ry for thr hoard of !mpf.'l'\ i!,Ors of )'Olll' 
c·ounty to submit to tht> voters thcr<>of the question of !!CllinJl 
the t•ou11ty lwmc property. 

J. W. f-iANJ)lti<KY, A R~islnnt Allon1ry Ocnrr·nl . 

Dcrore a county treasurer should deposit public funds In any bank 
s uch depository ~hould tile u bond gunmntrolng tbo security or such 
fundM as pro1•ldcd by law. This llond should be ret1ulrcd tn every cnHo, 
anti even tboup;h ~urb bank Is not within thl' county. 

Mr. J. M. C. Ilumilton, Cou11ty A1torne,\·, 
l''ort Madison, Iowa. 

near Sir: 

:\'o \'l'U\ht•r !!H, 1 !!19. 

We hn,·c your Jetter o[ :-.'o,·<'mhcr 24th in which you ~;tate: 

"The COIIIlly tri'IIRUI'CI' hus I'C<I U('StCJ my npinion II R to 
whcthct· or not hanks l <>~•atetl olll'>ide of lh<' <·ouu ty, in which 
banks county funds arc k('pt or dl'pn">ilcd, 'lhould file with 
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tl11• a11ditor a ll() t111 ns pro,·id('d f or hy .·ec·1ion 14:)7, s upple
l ll t' tlf to t ltl' 1·oc lc•, 1 !)1 :-:, nn dt·r t lt l' following- t·it·<•mnstances: 

'' \\" IH·n ' d r Hill a g·<· o t· CJilte r IHJ illls are iss nrc.l the place of 
paynll'll t is f t· <•qn f•ntl~: s pPt·ifi P<l ut l'\Ollle ba nking house 
frt·q ll<' Jtf ]y holtli11g fnttd . ..; j,, th P nmom t1s of se\'cral thousa11<l 
dnllat·s b~ fot·c remitt ing to the l'Ottnty trca.-HH'er." 

In aw;\n·rillg yuur inqnit·y, we first desire to set fo l'th section 
14;17, suppl emen t to th r codf', 101:1, \\' lti c~ h r eads; 

" A ('Otll lh· trc•as u rrr Rlta ll be li;ll,J c to a ~ike fine for loan
ing ont , n t' 'in uny m a ntH' t' w.:ing for pt·iv<de purpos es, state, 
c·n1111f\· ot' <•lltt•t· J'nnds in h is hanlls, but t.lt c eounty treasurer 
s ltal l, ·· witl1 th f' Cippt'o\·a[ of thP I1 0al'Cl of !o; Upc rvisors as ~o 
pl <t <·(• of d('pof.\ it, J,y t·t•solttii on e nt!'rccl o f l'f't!Onl , d E>pol'nt 
s 11.dt fu11ds in unv hank o t· ha n ks in t lte st.:tt c to an amount 
fi x <•d hv s ~t~·h ; .• •solnti<'lt <tf illtt•t·es t at the rate of at 
l(';ts1' h~· o p <' t' (' 1'111 pet' nn nunt 011 ni11 ct y JWI' l'Cil t of t h e 
d aily lmlunt·ps pt~yahlc at the <' tHl o f C<wlt m onth, a ll of which 
~hall ::we rue to t iL!' benefit of the genct·al l'Ollllty f und; but 
lw for<' s uvh d C'posit is m<HlP, stwh bank sh a ll fi le a bond with 
~-:urt't j< •s to IH• apprnvcd by tltc tn•(I SUl'er m H.l th e board of 
:-.ltpet''\' iso rs ill <louhlr• tll e alliOttrtt cl <' positccl , <·o n clit ioncd to 
lt nl(l tiH' I t'Pas nt·r r ltannlcss frnm all Joss l1v reason of such 
dt>pnsit or <leposits; JH'o\·idcd , t ha t ill eases ".'h e re an approved 
su t'(' f,v ('Otnpan;v 's bond iR fu I'll ished , sa id b o ncl may he aecept ed 
in an nmnnnt. rqnal to t en p e t· c•c11t more than th e amotult 
dPpos itNl. Rai«l bond sltnll he filed with the county aurlitor 
an d ac·tion may b e bro1t::tht the r C' in f•ithPr· by the treasurer or 
thr I'Oim t v nR the hnnrd mav cle<·t : and the state trea~nn-er 
~ha ll lw li.nhl(' to a fine of n ot ruorP than t en thon~and dollars 
f or n liiH• misd r mf'anm·. Rut 11othing- d one m1tler the provi
r-;inns of this ~rdi1m slta ll alter or a-ffN·t tlH' liahil ity of the 
t r ('as !lr<' r· m· tir e sur·die:-; o f It is offi<:ial hond:-:. '· 

rrhc pt'{'(.•('ding f.:cdioll , when t ak C'n lll ('OJIIl Cdio n with the other 
prov isio11s in the c·hn pter of the~ ('ode with n"'f (.' l'C'n<·e to the security 
of r C\'!'llll!', <·1Pndy itHli1•at <'~ that th e legi:-<l utnre intended that 
cvr1·~· <lrpositm·y of pnhlie fnncl~ s houl(l ~1\'C' hmH1 for thrir safe 
keeping. 

'rhc connty t r·emmrcr is b r:mnd to account for a ll funds passi11g 
into 1t is p ossesRion , and in order to protec·t such treasure r in 
dcpo~iting r·onnty funds in the Ya rious bat1ks of the state provi
sion was made that Ru eh drpos ito ries shoulcl gh·e to the treasur er 
a bond guaranteeing the sn fc ke('ping of snc:h funds. 

The security of the public r evenue is of suprem e importance and 
we are of the opinion that the interests of the public, as well as the 
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exercise of sound business judgmcn t ou the part of the treasurer, 
would san ction a rule requiring all depositories of public funds 
to give bond for their safe keeping. 

The advice which you haYe given to your eounty treasurer, 
h olding that such depositories should giYc bond in the rase you 
presented, is directly in line w ith the t hought and opinion of this 
department. 

B. J. Po\VERS, .Assista11t Attorney General. 

COUP}1-:NSATION FOR CARRYING COUNTY \VAR.RANTS 

County can not agree to pay compensation other than interest to a 
banking h ouse fo r carrying warrants of county. 

}.ft-. C:(.~orge E. A ll<>n, County Atto1·nc•y, 

Onawa, lo"'·a. 

Dra r Sir : 

July 1!), J!JlO. 

Your letter of Ju ly 12th to :Mr . llavnrt· lHts l>eC'n refcl'l'l'd to me 
for ans\\·cr. 

Yon state in y o ur lettc t· 1ltat tlte propnsit.iun of th e \Vhit.c
Pltillips Con1pa11j' t o whi L'h your le ltc r refers is as follo\\'s: 

"\Ve h ereby Hgt·cc to C'flt'l'.)' nll tlt e \\'al'l'allts w lt ir·h your 
county may iss ue dut·illg' the year l fJl!J on its various fun ch;, 
when t he said watTants <II'(' proJWrly stamp<•d hy the t r·pasttrf'r 
o f y onr c·ount.y, " Not pnid for wnnt of fumls . " \ Vc agree to 
<·ash these WcH'I'ant.s at tuci t' fu ll f aeC' va lue . 'l'ltc· wa t'l'nnts n t·c 
to brat· intet'C!-:it nt th e rate o f ;) p e r c·<:1 1L from th e date of 
st.alllpill~ hy the t reas ut·c r. W e a lso ttg'I'C'C t o fut·lli :·dt t hr 
t·mtnty with the Jtec·essary s ight <lraft envelopes t'('qllil'l'd to 
draw on us fo r tlt csc warrant-. fr C'C' of r x pcnsc tn the t·ottttly. 

"Duri11 g the moJtt.lt of Jaunar,v, ]!120, t.hc c·o uu t.v is t(J 

ug- r pe to tah:c up these warr:tJtts at fu ll fa<·c valtw p lus all 
a ec·n1rtl int f> rC'st nt tl1e nti C' of 5 }l<'r C'r11t , or we wi ll cxc·ltangc 
t lwse warrants for bo11ds as stipll lat.-<1 in another ll'tt('r tn 
y our county. \Yt' also agT<'e to furnis h tltc ('(Htnt,v w it h ull 
t.h c Jtet·cssary IPgal proeeetli 11gs n •qnired to issue IJoll ds J'n•e of 
l'harg c to the comtt~'· 

"Por ou r scrYi<·cs in conn r dion wil It lt anclli n~ tlte:-;o war
rants and in guaran t('C'ing- and prott•(·ting- 1l1 c nPdit of t l•c 
t·nunly, tltc county agrees to pay 11s it t th e litll<' <1f t alci11~ ltJI 
th e W<IJT<lllls 1 p r1· l'<'llt t•f t.ltc• feW<' Ya h tf' oft h<· \\'ii i 'I'Hitl s w lt ic· lt 
\\'C Hl'C l'HITytng. 

· ' HcspC'ctf'ul Jy sltll llli ttt·<l, 
"THe; \VIIITE·PJIILLI1':-:i CtHII'J\ .7'-.'\' . ' ·' 
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I think there a1·c seve n-tl objections to ent ering into a contract 
upon the p r·oposition submit ted by the "'\Vhite-Phillips Company. 

It is suffkient, however, to call attention to the fact that under 
the provis ions of section 403 of the s upplement to the code, 1913, 
county warrants arc to draw 5 per cent interest after they are 
stamped ''Not paid for want of funds.' ' T o permit an arrange
ment such as is contemplated by the proposit ion of the Wbite
P hill jps Company in effect authorizes the issuance · of warrants 
b earin g a greater rate of in terest t han the statute permits. I 
am certain that the board of supervisors cannot do by indirection 
what is prohi bited .if clone directly . 

Paragraph 11 of section 422 of the supplemeut to the code, 1913, 
is not broad enough to p ermit th e board of supervisor s to conduct 
the business of the cotmty in a manner other than provided by 
statute, and para~raph 22 of said scetion me rely provides for the 
adopt ion of rules and r egulations f or the government of the board 
as a11 organ ization and does n ot confer any additional powers. 

I do not th ink youe boa 1·d ought t o cll te r in to the proposed 
coutract. 

S 11 t·: t ,nY Ctn.T~lf'ON, A ssista11t Atlo1·ncy General. 

S.\J,E O.F COC STY 'FUNDI NG BONDS 

Coun t y fu nding hondH sh ould not be sold on contract before issu e 
but should ou l y be sold after i ssue. 

M1·. GN•rgr E . A ll Pn , County A lto r11cy, 

Ona.,.,·a, Towu. 

D(•ar Nir: 

.June 24, J!)] 9. 

You t· lett e r· of the HHh inst. to Mr. Havner lJa !-; hccn referred 
to me for reply. 

Yon <'nclose a <·o11trutt between the ':Vhitc-Pl1 ill ipps Company of 
Dav<'nport, I owa, and the bon1·d of supervisors, t reasurer and 
aud itor of your county, wherein it is provided that the White
P h ill ipps Compa ny will hon or and pay npon prer-;c11tation to it 
a ll watTant~ of the <·ount.v drawn upo11 its road or b riclgc funds 
dtu·in~ fh e yea t· l !>lD, and wi ll <Wl'Cp t. o n Jantt<H .Y 1, 1!l20, in 
f'X<'h Ull ).!e f'm· sai(l \\'atTallf S the fHtH1ing- hnttds o f th <' <'ll\lllty in an 
u.mo n11 t suffk icnt to (•ove•· a ll waJTHilf s fm· wh i1·h th e re is not 
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enough money in the treasury in the r espective fuuds to pay the 

warrants on said debt , the bonds to bear inter~st at the rate of 
fi.Ye per cent and mature in equal annual .installments from 1921 
to 1937, and to be r eceived by the Wihte-Phillipps Company at a 
premium of $3.50 per thousand dollars of bond!S issued. 

You ask whether the county officials mentioned have authority 
to make such a contract, and state that it seems to you that it is 
a serious question whether an agreement to issue bonds to take up 
·warrants not yet issued for indebtedness not yet incurred is of 
any validity. 

Section 403 of . t he supplement to the code, 1913, authorizes 
t he board of s upervisors to issue funding bonds wheHevcr the 
outstandi.J1g indebtedness of the county on the firs t day of January, 
Apri l, June and September in any year exceeds the sum of $5,000. 

-Section 404 of the supplement to the code, 1913, provid es : 

'' ' VheHever honrls issued under this ehapter shall be exe
e nteit, numbered COlJF;ceutively, and sealed, they shull be 
d <'livered to the comtty t rr as uret· a nd his r e<·cipt taken the t·e
f or , a11cl h e ~ha11 ~tand eh ar~ed 011 his officia l bon d with a ll 
b o nd l-3 <.kliYc t·cd to him and the pt·occed s thc t·cof, and )lC 

sh all s<>ll the same, ot· ex<·hange t h em, on th<' best. available 
f<'t'lll F;, for any legal indebtedness of 1he county outstand in g 
on tbr first d a.v of .Janua•·.v, April, .Tune, OJ' Sept emh er next 
pn•c ·r ding the resol ut ion of the hoard author·i1.i11f! their ii-isuc, 
hu t. in 11e it ht>r case for a le~s ~llt ll than the fc-H·e value of th o 
ho1Hls and all intel'<•st ~w<~rtwd on thPm at the date of s n<'h 
sal<' nr cx<· lw.ng-c. .l\ nd if a ny p nd .inn nf said h onds tlt"e fiold 
fnr moll <'Y, th P. pro<'<'t~ds th ereof s hall ln· appliPd Pxd us iv<'l.V 
for- th f' pay m<'llt of linbil it irF; <'Xi~t in:.r ng-ainst tit<• c•otw t y at 
atl(l hcforC' t ltl' datP aho\'l' Jlalli C'd . • • • '' 

Y o u wi 11 not P tl1at 1 his st a lute c•on1t"ll1) 1latcs t ha t the t ,.Nlsure r 
sha ll not r-w]J t he bonds u nti l aft<' r they lli 'C issnNl , and that l1 c 

shall t hen !-i<'ll or cxehan~e 1 he same on t lte best avu ilable terms. 

I d n Hot th ink that the <'OJt trad ' 'v hie h you endusc is one that 
shou lcl he r•tll erccl into hy the county, (:llld I h<'licvc that it eon
tra\'£' 11 C'S th e tf't' m R of the 1-'tat.utc·s just quoted . '"J'hc bonds have 
11nt vrt lH'(' ll issu('(l , unrl whrtlH• r tlw pri ec (·a ii Pd for i t1 t he . . 
l'Oillrad. is t lte ),ps t. aYa ilablr I "HIIIInt hp d r t('rtll ilH'd (It I hi s 1 im f'. rt 
may ltf' t ha t tlw prc~lllit&m agTf'f'd tl) lw pa id hy th e \ Vhit.r- Phillipps 

( ' oiiiJiilll Y is as larg-e as th e eotu1ty muy n•,·e i\'l• af lc' r tl1 e hon<ls arn 
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· c1 1 t the otl1e1· h and the t reasu r e r may r eceive an offer l SSUC . I ) \1 0 11 

fo t· t he bonds when issued w hjeJt wi ll Lring a grea ter premium 
than prov id ed in t his f•ontrad , and if t he contract is b inding, he 

could 110t accep t a g rea ter offer. 

In my op nuon the con t ract cannot he sustained. 
SnELB Y CuLLISON , A ssistant Attorney General. 

])JS I .. OSI 'I.'IO~ OF l•'I NES 

All fl n es coll r-cted for viola tlug s tate la ws in p r osecu tion befor e city 
mayors s hould be turned o ver to t he county t r ea surer . 

Mr. ~""' . J. K cnn e(l y , County Attor ney, 
B sthcn ·ille, l uwa.. 

Dear S ir: 

Decrmbet· 18, 191~). 

Your leiter of t he Gth in st.. ad tlrC':..::-;ed to the nttor11 cy gcne t·al 

has h <'en t·cfer red to me f or r r ply. 

Y ou s tate : 

"'!'ha t fi nes colledcd fo·r the viola t ion (Jf the l iqnor laws 
i n p r oRet·nt.io n lw fore t he mayor of your <·ity a r e p a id t o 
th e ei ty t reas urer . '' 

Y uu t hen a sk: 

"81wuld t lt <.·.v nul h e tl t l'llf'tl n\'t•r t o th t• <·n u tdy t rea:·n11'rr 1" 

'l'hc law appl ictlhlC' to a (1dc nui nat io n of y .nn· q ll<'~t ion will 
be f ound in S('di oH -t: :~ :~s of th <' <'o<l r , wlti<·lt l'C'<Hls as fn ll o w~ ~ 

"Fiw's and f or feit ures not othe r w ise <l i;-; poscd o [ :;ro i 11t0 

t.hc t reasu n ' of t il l' (·ou11t y wh <' rc t he same are eoll ('dcd, for 
•' . 

the he11e rit of the st'hool fnnd . '' 

Pu rsuant to tltc s tatu to ry provis ion nl>Ove quol<'<.l , a ll fines 

assessed and (•ollet't<'d f or any un'~wh of the p en al la ws o f t he 
state in a }Hocccd iug lwfore a city mayor sh ould he tu r ned over 
to the c·o tm t y tl·easurer. 

T <·all )'O ll l' attc>n t.io n to t he (' fiS(' or G il lin 1' . lll rrlwsko n uu.nty. 
r e po t· tt•t l in 1G5 Iowa at p age :,:n , wltt> n •in tlli s q u<'sti<nt i:-; Vt 1'y 
ably tli scHssed iu a getJ <' t·al way . 

\ V. H. C. Kl·~NDI<ll'K, A ~.<; islau l A Uor ll f' !J Gr·neral. 

OPINIONS fl E LATl NO TO COUNT Y OFFlCEHS G7 1 

Th C> boa rd or SII JWrv i~or::; mar l icPn ~E' pool h a l ls hut m ay JH'il her n·~u 

latc n or r)rohih it th ~ iJ• o peration. 

Mr. Chas . E . ·Mille r, f'onnty Attorney, 
AIL ia , I owa. 

D ear S ir : 

Y ou r lc> t te t· of .July 31xt. t o M r. H aYil C'l' ltm: hrC'n mHlPr enn s idf' r-
a t ion s ill<' f' it ~ r N·c> ipt. 

Y ou asl' t h r opinion or lh i~ (l <• p:Htm<'nt u pon thr fnllow ing-: 

n 1 \vo ul(l 1 ike a n opi11 ion f rom your offi<·c· o n ~e1·t i ons l a tHl 
2, r hap t rl' :l!J~ of t h<' ads of llH.~ ~n t.h OctH:> t·nl A s....,c mh h · r c lat
iug- t o t lw ope t·at ion of the p ool anu hill iar·d ha11s . (; ll t:·dclc 
t 11C (•o rpnt·nt c l imit o l' ei tics a nd t o wns . 

'' P i.t·s t: 1\'lay t he b oard o f ~upr l'viso r ·s auopt rnl t>s null 
l'C'g'\t )atiOllS for t lte OJ)(' I'a tion o f pool a JHl hil li anl h all:..:, Cllld 
if so n w,v t iiP)' r cyokc l icense fo r vioht t.ion t lu.• t·eo f 1 

"!-:l (·~·o r Hl: MHy t he boar d of s upct·Yisors, or the a Hd it o t· 
a d in g- ltJ Hk r r rsol ution of t he hoard nf sn tH' rv i~o rs n· l'nsP t.n 
g 1·ant a l ic· Pn~e f o1· t he o pe1·ation o!' t he pool a n tl h ill iard 
h a lls, p ro,·idetl the a ppli eau t fo r a l i <· ell ~~ f(>n<l <'r s tiH• l il't'n sc 
f ees pt'('S.t ribed hy r <•sulu tion of the h uunl '1'' 

I haYe not bcc•11 able t o find any cases <li rt' <· t ly h ea t·ing- upon 
t he q ncst iot1S pt·opoundNl , mal so far Hs I l'H11 as(•c rtain tlH'Y a rc 
of fi rst impres~i un in t his s ta te. 

'1' h <' ol>.jcd of all stt~ tuto 1·y C'onst n tdion 1s to d Pte nn ine the 
lC'g isla t iYc in ten t , mHl in us t•e rtain ing t hat iii1CII1 , t·pso r t 111n~· l u~ 

had t n t he h istor y of the ~tat utc to h e <:.onst r n<'cl . 1 find th at 
c·hnptcr :1GR, ads of the 37th G t'll CI'a l .Ass<.'miJly, or ig inated a s 
hous(' fi le l':o . 251 m 1d as origina lly int l'o<l llc'<'<l provided that 
hoar d s uf supen· isors shonlll haYc the ant hor if·y to ' ' r cg-ula t<' , 
J i(·ense or p rohi bi t pool and h ill iunl ha11s anu howlin g a ll eys " 
~md a utlao r izE><l the hoa rd to fix a license fee o f 110t l rss than fiyc 
d oll a r s n or more t h an twcnt.y-fh ·c dn11 ar·s per mon t h . rrhc Lill as 

was in tmchwNl was r r. ferrNl t o a C'ommitt<'c whic·h rc por tPcl n •t•o lf l-

111 (' II( 1j llg' tha t a 11 after I he t' ll cll' t in g- c la usc he :;; tr i<· ken a nd t hat 
t hC' rc be snsb:-;tituted the lnw us it now nppea t·s in t'l tapter 3GH. 
'rh is re po r t of th e committ ee was adoptecl a11 (l the !Jill passed in 
it.· am en d ed f orm. 
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Prom th•• fac-t tltat tlte lf'!!i:4l;tlnn• with tl el iherntion t•t>fnsed to 
at·<·PJif tltP uri~inal hi ll f'l'IIYiding for 1'1'~1tlation o t· prohibit ion, I 
am S<lfisfit•d th <tl tiH· hi ll in its fina l fo t·m slton ld u nt he construed 
su as to au tlwrizc t he hw1nl of SIIJl<' I'Viso t·s to ei the r prohibit or 
rcgulat<·, hu t m(•t·ely to d ern allll a l ic·cnse not in ex cess of the 
amount s pe ·ifi('cl in th C' statut<•. 

I thi11k, th <'l'<'f'or<', that both of ~·o11r ques tions should be a u swered 

in the 11Pgat i\'<'. 
~Jn:t.HY ('pr.J ,T~ON, Jt xsisfant A llornry n rnC1'fll. 

rro the County Att ot•nc•ys n l' Iowa. 

D ear Hir : 

Hequests for opinious upon the nH'aning of the lH'W rhattel mort
~ag-e law ((·hapt<'r :{ ii:3, a<:ts of the ~Hth Ocneral Ass<'tnhly) are 
r eceivt'd at t his oflh:c ahno:st d ai ly. \\Tc m·c th c re fo t·c sending you 
he r ewith th e Yie ws of this departmen t u pon scvc f'a l features of 
the ul't whi<.'l1 have bePn broug ht to our atten tion . We s u{!gcst 
that you hand thr extra <·opy of thi~ lettrr \\'(' arc CtH:losiug to 
yom' county re<'onl{' t'. · 

Div. 1 

PURPORE OF TilE NE\ V l.;A \V. 

The evident intent of the l e1.!i~la turc in passing t his n ew law 
wus to do away '""·ith the n ecessity o f en tering at length chattel 
m ortgages npon the r ecords in t he office of t he county recorder, 
und to s ubstitute ther efor a plan of filin~ such instruments in that 
office and pl'ovirling for their retention u nti l paid or oth e rwise 
dixposed of as provided by luw. 

Div. 2 

THE DUTY OF TilE RECORDER \VHEN A CIIATTEL 
MORTGAGE IS PRESEKTED TO HLM. 

Under the pr<)\· i~ions of t h e present law the eOUJlty r ecorde r is 
r equired to fil e and d eposit all such instruments pt·es('uted to him 
for that purpoxe. There is no other option i11 the mat t e r when 

• 
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th e inst rument i.s properly a<.·knowledg<>d. I t is his duty to fil e 
anrl d <> posit the amc. and he should r l'tnin the morl~u~e u ntil a 
r<.'lease is effected, as Ret forth in divi!o\ion {) of this opinion. If 

any one should demand that a count~· n•t•ot·tler t'et•ord such mort
gage, we believe h e should do Ro mtd chA t·ge thc t·efor , bnt su ch 
rerording- doe. not wanant tile recorder in smTen dN·in g the m ort
ga~e. ,\.,..hether . the m ortgage is recorclrd and then filed a11d 
deposited 0 1' whether simply filed and dcpo~itcd , t he recorder's 
duty is just the same, namely, to r eta in po. sr. sion of tlw m ot·t.
gage. The r ecording adds nothin g to the efte<.:t iveness of the 
instrumeut. In eYery case the r ecorde t· sho uld ent er in the index 
pt·o,·ided for undet· t he n ew law all ch nttcl mortgages presented 
to him fur filin g and deposi t. If the on e who pre.·ent-. the mort
g-a~c demands that sudt m ortgagp h<' entcrrd on t he reeords at 
l eu~th it should be indexed j ust the Rinne as if it were presented 
met·ely fo t· fili n~ and deposit. Reco n]ers ar <' Hot r equired to keep 
two indrxes. h u t should keep only one, and that in t he form atHl 
llHIIltl<'l' proYicletl for hy the ads of the a )th 0<'t1Cl'al Assembly . 

D iY. 3 

\VIl E~ A " THl E COPY " I:-; PHE:-;;ENTED F,OR FIT~IXG. 

~rdiun 2 of the act in question prov ides: 

''No sale o r mort~age of pe rsOilnl prope rty • • • is val id 
• • • unl ess written instrument eovrrin g the sam P. is executed, 
lu·know lrdgNl like eollveyanees of rC'al estate, a nd sU<~h instru
m en t, or tl' ue eopy thereof, is dul.v 1·eeorded or filed and 
<h•po!'itNl with the l'C<'order .:' 

You wi ll note thCJt the law stat <'s that a "true t•opy "' of such 
inst rtm H'll t llHlY he filNl and d epos ited. There is llothing in the 
sta t ut <' to in di c·ate who shall det <> nnine wht'ther the c·opy is in 
fttd H true eopy of t he original inst rument . \Vc t herefore ad\'ise 
a ll <·ounty re<·ordcrs when requested to fil e "u tnH· copy " of a ny 
inst t·t mwnt tn ta ke ~udt s teps as llt'l·cssat·y t.o sa tisfy themselves 
that the •·opy presented to them is a ' 'true c·opy' ' of the original 
ins t ntntr-nt. If it be nercs~ar,v to <·om pan· t he <'O J)_\' pt·es~ t l tetl 

with the uri~o.dna l , then the rec·ot·der should do so, or r<'•Ili<'St th at. 
a duly l'<'rt ified c·opy of suc·lt instrument hr pn•sentt•d to him i f he 
is un a hlp to make a l'Omparisotl himsc•lf. Jf ~ lt e n·<·OrLl<·r lws 
satisfied himself that the copy prC'sen1f•d to him for fi lin g is in 

t2 
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faH u tl'lH' t·opy he should atta('h a <·c>rti fi t·atc to t hat effect to 
snelt a u i u~t I 'UIIlt'll t. 

Dh·. 4 

D UTY \VHE~ A REAL PHOPEHTY MOHTG AHE CONTAINS 
A ('HATTEJ J ::\IOHTGAGE CLAU. E. 

A numhr r of bauks ancl i11sm·a•we eompani r~ and others are 
u sing- forms fo t· t·cal estate m ortg-ag-C' co11ta in i11g- c h attel mortgage 
clausr l'O\'Cl'i ug n~nts, pt·ofits, CI'Ops, etc. Hereto fo re such mort
~a~t·s II a n •, iu llt:llly instances, been ret·o t·clcd a -; a real property 
mo1·t g-ag'C' , and 111 en enter ed i11 the c hatt el mol't~a~e index. It iB 
the Yicw of t hi-s clcpartment that wh en any stH·h mor·tgage is pre
~ellt<>d tlutl th r I'Pt·or<ler should en ter it at length us a r eal property 
m ot·tg,lgc Hnd proper·Iy index it as sneh a ud t he11 fil e~ and deposit 
tlw sa me' a tHl inclPx it as a chattel m ortgag<'. Fn1·therntor·e, the 
1'f'<'OI'<lt• l· s hould t·eta in possession of all s tteh mortg-a~cs unles.'5 
~h e> l'O~n.pu ll,\' or prrso11 p 1·ese11tiHg it gi\·es him a n express waiver 
Ill ""l:l~lllg" to ~he effrt't that t h e m o r·tg-ag-rr waivPs the tiling, 
e~epos tt ~~~.~ ancl llldC'x in go of s ueh m or·t:;ruge as a <· h a ttel mortgage. 
Rttdt '''UI\'P I's sho uld he noted on the marg-iu of tltr t·eal property 
mol't.g-ug-e where• s twh mort~wgc is r el'ot·ded at le ng-th, a nd r·etained 
for· futu1·r n•f<' t'PIIre. This is thC' safe plm1 of Jll'o<·Nlut·e. 

D iY. 5 

DUTY 'fO FUHN fRH HECEIPrr . 

\Vhen atl~' sne ll ill s tnnn eu t is presented to a r·ecorder for filina 
~I.I C' J>C' I'son so d o ing ll li:l~· 1·eqn(•st a l'<'l'C' ip t fo1· s uch i11st•·ument and 
1 f stu·h t·c·q U f'st is mad ' t · 1 cJ ' . · . · • e, 1 ts 1 1e nty of the cou11ty r ecorder 
t o Js.~uc u r'C'('t' lJlt the•·e f · 1 · ··1 · · o r. ( rse r1 Jlllg' such Hlst rumt>nt as to 
g-r·<~ntm·, g'l.·a ntN·, <late, t·ons ideration a r1d date filed. \Vhen such 
~l .• ' equest 1.' ~lade hy mail, t he connt~- I'Cl'O l'd E' t' s hould n ot' only 
Issue th<' l'et·<> Jpt, hut should mail sul'h r·eeeiJ)t t o th e J)e . , th 
t·e 1 1· · 11 r ~on us 

q ws Il l~ I I . P should do this C\'P il thou!!h tl . 
't 1 . · .. ll' on e •·cquestmg ' ( oe~ 110t ]>t'O\' Id t• postage therefor. 

DiY. 6 

'VHEN TO f-.iUHH.E:\'DER A CHATTEL ::\10HTGAGE. 

The law rwovidC's fot· t he SUI'rencle rincr of . t 
, d' . ..... an 111s rument only 

upou con Jtlon tha t it js satisfied by t ho 
~· mak i11g of n proper 

• 
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entry. The r ecord e r is then authorized to l-!nrrendE>r such instru 
m ent, w1ten r equested to do so, to t.he mort gagor o.r per~011 

executing the , arne. Ther e is no othE-r p roY ision auth orizing the 
surrender of such instrument. 

B. J . P ow ERS, A:~si.~ fm1f Attorney Gcueral. 

Supplemental to the opinion or the a ttorney gener a l, dated on September 
3, 1919, with referen ce to the new chattel mortgage law. 

NoYcwbcr 20, 1919. 
1\lr. V erner Oabriehmn, County AttornC'y, 

Fort D odge, I owa. 

Dear Sir: 

Y ou will observe 111 the fourth div i:.; ion of the o plllloll o f th E> 
attorney general, dated on the third of Reptcmber. 1!119, this 

department held that when a real pl'OJH't·ty mort~a~<' c•o tttuin C'd 
a cha t t el mOt·tga{!e l'lanse covering r ents, pro fits, t: l'op:-:, rtc .. that. 
it was the duty of the county recorder to r etain such mort~ra~e 

a nd fil e, d<'posit and index it as a cha t t rl m ortl!a:.?e, evC'n though 
it was a lso reco rded at leugth and indexecl in the real property 
r ecords. 

'VP furthrr· s tated t!Jat if the m o r tga gc>r gavr to the recorder 
a11 expt·e~s wah·er i11 writin~ to the etfet· t that s ut•h mort gagee 
waives the fi li ng, depositing- and i mlrx in~ of stu~ h mort~age as a 
c hatt<'L mortg-ag-e~ , t hat the rel'orde••· WH~ untho t·i zc:d to return such 
mol'tgagc t o the mortgagee. 

W e do n ot think .it lleeessat·y that a n express waive t· be give n 
in writing every t ime sueh a mortgage is rf'l·eived by the c·mmty 
ret'o rdrr for r rcordin g purposes as a rral proJH'I'ty m ortgage. It 
is the op inion of this llcpar·t ment thnt Hll<·h a mortgagc•e may 
exec·ute a g-eneral hlank('t waiv<'t' co,·cring' a ll morh~n~l'S w hi<' h he 

nHL~' thereafter prC'sPnt fo t· r ecord ing ptu·pos<•s , ancl hy s uc·h waiver 

sul'l'ende t· hiH rig'ht to l1ave s uch mot·tga~c fiiNl, depo!Si t cd ttnd 
indexed as a cha ttel mot· t,:ragoe. 

U pon the giving- of sm·h a g-enera l blanket waiver, we arc of 

the opillion that the rccorde1· is fully a uthorized to rrt.urn suc h 

m o r'tgag'C', a f t er havi nl! p rOJ)('rly l'f'<~o nlccl it ut length. all(l lul\· iu~ 

indC'XNl i t l ll the 1'€'81 Jli'O p P l' ty lll O I'fg'H:!f' l'I'C'O I'd~. H l l(} tha t ht' 

ma,· 11·eat ~twlt m ortg-ag-e, ,,·hell h<' hns :·H il'll u waivpr i11 hi s p1•s
SE' SS1u ll , a !oi a pure t·N tl pt·o1wrty mot·tgH gc•. 

B. J . P oweR."', Jl ssi~lant Jlllurlll'!J Ocncnd. 
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P :\ \"M J.:~T OF POST.-\GE t ·xnEH CH.-\TTEL 1tiOHTG,\GE LAW 

Und Pr th e Jl rov is ions of chapte r 352, acts of the 38th Ge neral Assembly, 
it is t he tlu ty of t he coun ty r ecor de r to issue a r eceipt fo r any instrument 
deposlled for fi l ing whe n r equested to cJo so. Ir use of the United States 
m a i ls Is uccessa ry to effectuate de liver y o f the receipt the pos tage charges 
should l.Je horne hy the office of the county recorder. 

Mr. ~h11· i o 1 1 llamtHCr, County .Attot'lH'Y, 
Ncwtou, I owa. 

Dear Sir: 

We have your letter in which you state : 

.August 5, 1919. 

''It seems thnt foreign corporat ions arc in t he habit of 
JHa ili 11g- a large numher of' <.'hat tcl m or·t(l'an·cs to he t· for . b b 
record Ill g. Now, under our 11ew law relating to the filing of 
mot·t~Hges in sect ion 3 of same, i t speaks about the recorder 
is. uing t·cecipts to the parties who are filing ~he instruments. 

~ ~ She is not at a11 ach er. e to issuing r cteipts , but under 
tlus new law tlte filin g fee has been tut to 25 cents, and if 
she pays posta~c on these rel'ei pts l>at'k to pe rsons ·who filed 
the mortgag <'s it m <'ans tlwt th e t ounty will on ly receive 23 
cents fcc on caeh one. ~ 

' ' rrJwrefot·r ~he has ask ed m e \\.·hct her or n ot it would not 
be prope1· for people who want the r eceip t:.; r ctur11ed to the m 
when t he ~ame a t·e issued thnt tltey should send the proper 
amount of postage for same.'' 

Section 3 of (•ltapt<'r 252 of the ads of the :3 t:~th General A.c;sem-
bJy to wltith you l'efer lH·ovidcs as follows : 

. ' tUron rceei pt of . any such inst rument, tlle recorder shall 
~11do!·~c t l!c•·ron the tJme of rceeivi11g it, au d shall fi le the same 
m hIS offic e for tile inspe<:tion of all pc t·son-;, a nd such filing 
l:ihall have the sa me foree and effed as if n •co1·dcd at ]ength; 
upon req'lle.~t of JJe 1·son preu n l ing inst ru ment {o1· filing the 
county rec?rU<'.r .·ha ll i:sue a receipt thcref01·, a nd suc h re~eipt 
shal~ dcscrtbf' m : tnunent as t o {!rant01·, g l'an tee, date, consid
eratiOn and date fil ed.' ' 

You will observe that I'Cdion 11 of the act provides that: 

"The fC'<'s to be collected hy thP <·o unt~· t·~<:o nl <' t' unde r this 
uct shall h_<' as fo llows: P o t· filit tg any m ortg-age, bill of 
sale, cxtcm;_wu agre~ment7 relea~e of mot·t ::ra~e Ot' other in stru
ment uffeetwg the tttle to or inenmln·ance of p f' t·sonal property 
twenty-five cents each . • • • ' ' 

.. 
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There is no provision in the law authori1.ing the recorder to 
collect more than :!5 l'ents. Nor does the law require the r eeorder 
to i: sne a receipt for the instrument. fil ed except upon request of 
the person presenting it. Nor does the law make it t he duty of 
the recorder to deliver su ch receipt. It merely r equ it·cs ~hat the 
ret'order shall issue such a r eceipt, but we th ink that a fair in ter
pretation of t he law is that the recorder, after l~ aving issued this 
t·eceipt , should deliver it t o the pcrRon enti tled t hereto if r equest 
is made therefor . 

While t he law does not r equire in so many words that t he 
recorder shall expend postage in delivering a r eceipt when 
required , yet we think that such an expenditure would be proper 
and would be consistent with common btL'lines3 coUt·tesy and in 
a<·rord with the method in which the public is entitled to bave a 
public office conduct its business. 

It is t herefore the opi11 ion of this department that. the postage 
required in mailing a receipt for a n instrument left for fi ling 
under the prov isions of chapter 352, acts of the 38th General 
A ssembly, should be borne by the office of the county recorder. 

B. J . PowERS, Assistant At~ot·ney Gene1·al. 
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OPINIONS RELATING TO TOWNSHIP OFFICERS 

TO\\'XSHIP TRUSTEES CA~~OT llE JSTEHESTJ<JD I N C ONTRACTS 

\ \'ITH TO\V'XSHIPS 

Section 468-a. 1913, supplement to the code, prohibits township trustees 
from bein g parties to or in te rested in any contract to furnish s upplies, 
material or labor Lo townships in which they are members of such body, 
and Lhey may not employ one of their members to act as road super in
tendent. 

1\{r. ,J. A . ~ l' lsmt, ('(luJtty A ttoruey, 

D eeonth , l owa. 

Dear S it·: 

April 3, 1 920. 

Vole haYe your favor of tltP l st inst. whe t·e in yon r equest the 
opin ion of this llepartmeut 0 11 t he following question : 

'' ' y c haY(' this pmposition in a couple of townships: The 
trustees in H esper a ud FrernOJtt town ships ha\'e been unable 
to sr(•nre tlt e servic-es of a road supervisor, and in one of the 
townsh ip the t l'ustees among- th £>m sel ves 'i1 ired one o f the 
trustees to ad a!'l rua<.l supcri tttendent. '' 

Sed ion 4H~-a of the 1!)] :i supplement to the cod e provides as 
follows: 

" 1\1emher-s of hoa rds of ~u pcrY ison• and townsh ip trustees 
shall not. bu,v from. s<'l l to, o t· in a n~· matlllPl' he<'om e part ies, 

• d ir ectl,v or indirectly, t o an,v r·on t t·act rto f ur11is h supplies, 
m ater ia l, o r l abor to c.ount ie;; or townships in w h :ch they 
are rt='spedin•ly memben; of ~u<:h boa rd Gf supervisor s or · 
townshi p t r ustccs. '' 

This s tatnte is elea t· a nd expl it·i t, a nd absolutely p rohibits the 
t t·nst ces of a township frnm direct ! ~· o t· iudin ·ctl y fur nishing 
supplies, materi a ls or 1abtn· to the t.owHshi p in which they are 
respectively members of the boa r d of trnstc•es of such township. 

The supreme cou rt has been called upon tn pass upon t his sec
tion and other ~ectionc.; of the code perta ini11g t o like s ubjects 
and matters, a ud iu each instattce ha,·c ruled that it was unlawful 
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for the officers of a township o r a ('ity or 1own to hP part i<'s to or 
in terested in contt·acts l'Oncern ing improvements of the 1ownl-ihip 
o r city or town. 

An instructive case, and which rules the quest ion b<'fore u s, is 
State t·. rorkc, 135 Iowa 529. 

J. W. SANUUSKY, .Assistant Attorney General. 

CO)lT•E:Sfo<ATlO~ OF TO\\' NSHIP CLERK 

The township clerk is entitled to a commi!lsion of 2 % upon all funds 
received into his bands by virtue of h is otflce. This applies to funds 
borrowed as well as funds received by taxation. 

M r. E. G . Graham, County .Attorney, 
Jefferson, I owa. 

Dear Si r : 

January 7, 1919. 

We h ave your l Ptter of .J anuar y Hrrl in wh il'h you state the 
following propmdtion: 

"The town~hip honowetl qnite a larg-e t u m of m onpy to 
pay drainage cia ims, t he ll tOII<'Y be i1t g- pairl in a,"' a c rPrlit to 
the township anll paid out nnde t· authority of Ia\\". A tax is 
leY ied to pa~· this i11dchted ness. T•his tax is l..'n ll c~:tcd hy th e 
t t·easu r e r of the ronnt~·. paid int o the hands of th e tow11ship 
a u d again paid out. I n eompn ting the compensation of t he 
cle rk l.UJder the provision of th P abo,·e law, is IH' e nti tiNl to 
h is 2 per eent 011 t he ~monnt of money bonowed anti paid 
out, a nd i~ he f' llt itled to his 2 p et· c-ent on th e m one:v 
r•ollected an d tut'tH•d O\'C'r by the tt'Nl ~mret· to pay th e 
indebtednes~? '' 

By turn ing t o <livi!oiion 2 , l'iertion !l9] of t he ~uppl cmen t, 1913, 
you will.fincl : 

" The I own ship C'lerk shall n .?N' I\'C : 

" ( 1) • • • 
"(2) F o r al l mOtH'Y c·omi nl! in t o h is ha11ds h.v v irt ue of 

his ~)ffice, exce pt monPy re<'l~ i\'ed fr·um hi" prPrl f:'('f'sso r in 
offif'e, un les~ otherwise provided hy law, tltt~ two prt· <' C' nt ; . . ., 

Sectiotl 576. s u pplem en t , ] !)13, det'l HI' CS: 

'' I t sha ll h e the dut y of N t c h township <· lr rk to rf'•·t'l\' t'. 

en llc·d, p r t> RPl'VE:', and disburst'. und e r thf' ord < ~ t·s of the· fll\\" 11 -

s hip trust ees, all fund s bc longi11g to hi:-i township, ill c· ludittf.! 
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t he cemetery fund, and those which are now or may hereafter 
be by law created or authorized.'' 

The funds procured by virtue of the loan were as much a part 
of the f unds of t he tow11ship as funds derived through taxation. 
The township clerk is h eld to the same degree of responsibility 
in handling borrowed funds as those derived from taxation or 
from anv other sour ce. The statute a ffirmatively provides t h at 
the clerl; shall receive "for all money coming into his hands by 
virt·ne of his office, e:rcept money 1·eceit•ed from his p1·edecessor in 
office, 1J,nlcss oth erwW5o provided by law, two per cent." Since 
the funds derived from th e loan pass into the bands of the town
ship clerk by virtue of his office, it is t h e opinion of this depart
ment that he is entitled t o two per cent upon borrowed funds as 
well as upon funds d erived from taxat ion or from other sources. 
The statute so states and is conclusive. 

B . J. PowERs, A.ssistant Attorney Gene·ral. 

J<~OR~lA'l'ION OF NE\V T0\\7NSHIPS 

Where a township is divided and two new townships formed and 
trustees duly elected for the new t ownships th e old trustees have no 
further duties to perform afte r the new trustees assume their offices. 
This is true even though the term of ser vice of some of the old trustees 
may not have expired. 

Mr. Guy W. Eaton 7 Coun ty Attorney, 
'\Vaukon, I owa. 

Dear Sir : 

D ecember 1 7 1919. 

W e have your letter of November 26th in which you state: 

''Some time ago, upon t he presentation to the bo,fl,rd of 
supervisors of a petit ion such as t he law reo uircs the board 

4 ' 

of super visors of Allamakee l!Ounty divided McKee township, 
in which the city of Waukon is si tuated, into two townships 
as provided in section 554 of the code and settion s following. 

'' The question now arises as to ·what shall become of the 
township officers elected some time ago to serve for a p eriod 
of time extendil1g beyond next January 1st, at which time the 
division of tbe township is to be made. ' ' 

In answering your inquiry, permit u s to direct yo ur atten tion 
to paragraph 7 of section 422, supplemental supplement, 1915, 
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whieh states that the board of supervisors at any r egular meeting 
shall have power 

''to set off, organize and change the boundaries of tow11sbips 
in the respective count ies, designate and give names thereto, 
and define the place of holding the first election ; '' 

Section 1074-a, supplement, 1913, provides as follows : 

" At any time when a new to·wnship h as been created in a 
year in which no general election is held h:v law, t he county 
board of supervisors of the county affected shall call a special 
election for the election of three trustees and other township 
officers of the new township , which officers ~hall continue in 
office until their successors are elected and f)Ualified." 

Section 556 of the code provides that when the board of super
visors have divided the township into t wo townships that, excep t 
for election purposes, including the appoint ment of the 11ecessary 
election officials, such division shall not take place unt il the fi rst 
:Monday of J anuary next. ensuing. 

T aking these sections in connection with the ~ntire ch apt er of 
the code devoted to to·wnships and township officers, we are of 
the opinion that the intention of the legislature was that upon 
the diYision of one township into two n ew town ships a nd the 
eleetion of t rustees in each of t he new t ownsh ips, that on the 
first day of January n ext ensuing the new townsbip officers should 
as~ume t heir duties in their r espective townships and that the old 
board of tow11 ship t rustees :;lhould at that t ime proceed to wind 
up t heir busi11ess and divide the property and ftmds of the 
tow11ship as provided in the statute. The fact that some of the 
trust ees in the old township h ave not fully served out the term 
for which they were elected does not in any way give t hem right 
t o partieipate in the affai rs of the two new townships. 

'l'hcre <He one or two cases having some analol!y to the p resent 
situation, one of which is L inn Gr.ove l ndependnt Consolidated 
School D istrict v . HQkkan, 169 N. W. 656. In this case the 
supreme cou t·t held that when t he elel'tion of the directors of the 
n ew consolidated district had .been completed that they were 
author iz(>cl to assume control and jurisdict ion over the property 
belon ging to the old d istricts . In other word~:>, the new school 
board assumed all of the ftmctions theretofore exercised by the 
school boards in the various districts composing t he new inde
pendent district. 
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In tlte ca~e of 1: onnkcr 'l' . Susong, 173 I owa 663, it was held 
t hat thl' I.>S tabli sltment of a munie ipal court in the city of Des 
l\'loitrcs aJ,olishecl all the duties hitherto v ested in the justice of 
Ore pcaN•. 

The t'al-le of 1-twtb ., .. B ., C. H. . c.l- N. R. Co., 39 Iowa 333, has some 
hNu·ing up011 the questio11 presented in your inquiry. 

'fa k ing the ea~es <:ited he r·ein a11d the statutes in question as 
a wh ole, we are of the opinion that when the township trustees 
of the n~w to\\1lships a ssume the duties of their office on January 
1st , that the trustees of t lH• old t ownship no longer have any 
authority to art as a townsh ip trustee since the township for which 
t hey w e l'e eleeted to set'Y(l no l on~er has any existence. 

B .• J. PowERS, Assistant Attorney General. 

TO\\' :SSHTP ELECTIOX DO.'\ RDS 

The clerl< of a township s hould act a s clerk of election for the township 
e lect ion uoard and the tow11ship t rus t ees should act a s judges of such 
e lection hoard a t s pecial e lections. That portion or section 1093, s upple
mental s upplement, 1915, stating that the e lection board at "any special 
e lection shall b e the sam e as at the last pr·eced lng gen eral e lection •• refers 
to m a nner of organization, etc., a nd not to t h e personnel. 

Mr. H. H. MeNeil , Cou11ty Att<Jrney, 
I nd ia nolu, I ow a. 

Dear S ir: 

We haYe your letter in which yon ask: 

O c:toher 22, 1919. 

" H ow will we make np the elediou board in townships 
for a ~pef'ial eleet ion to h e held in this county for the pur
po~e of Yoting 011 a count;\· ho:-;pital JW0})0<3ition ?'' 

In an swp1·iug your inquil'y, p <'rmit us to direct ~·our attention 
to sectio11 10na of t he supplemental supplement, 1915, ·which in 
part ]H'ovide~ : 

''Election boards sh all consist of three judges and two 
<·lPI_'ks, and theit: com pensati on sha ll he thi1·t.v eentH per h our 
wlule engHgoecl m th e diseharg-P of t he ir dn1ies. • • • In 
township }H'e<· in r ts the derk of the town.·Jdp shall be a 
l'le l'k of e ledion of tire_ pretiuct in whidr h€' t'(;•sid t's , and the 
tntste~s of the . tow11slup shall be j Lll1ges of €' led ion , except 
that, m townsh1ps not divided in to elec:t ion p l'et inet s , if all 
the trustees be of the sam e politieal party, t!rc boa rd of super-
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visors shall d e tenui11e ll\· lo t which two uf thE' till'<'<' trustees 
shall be judges uf ~twh pret·in<: t. • • • Tlte ('lec:tion hoard 
at any special elel'tion shall he the ame as at t he last }Wt.'

cediug general elect ion. • • • · ' 

If it \vere not for that pa a·t of the foreg:otug set•tiou whi('h 
provides that "the election board at uny Rp e<"· ia l ele~tion shall he 
the same as at the last preceding gen('ral eledion·' tbet'f' would 
be no q uestio11 with r efe r·en ce to the p <> l'l'Olls who eonRt i tute a 

township eleetion board . This last sentf'ure somewhat.• ohst>ures 
the real intent of the le~islature, hut aftt•r eat·• ful eousiderution 
we a r e of the opinion that the portion of the SN:t ion just r efer1·ed 
to does nothing mo1·e than iJ1dieate th e man ne1· in ·which an elee
tion board at a special election shall oq~ani:~.e it~clf and conduct 
its business. 

As we view it , the el ection board i~ to he c-omposed of the 
to·w11sh ip clerk and the tow11ship trnsteeR, as provided for in said 
section, and wheu they meet to~Pther f o1· the purpose of <'ntldul't

ill g- a special e lection they shall org-;.mi ze tlH'tnSPh es to~ethet· and 
perform the duties pla~cd UJX>ll them hy law iu tlw ~ame ma11ne r 
a~ the elect ion hoa1·d did Ht the last prPt •rtlin~ ~~nPI'a1 ple<.'t ion. 
W e do not thillk it was t he intent ion of tht• l e~i slutm·<' to provide 
that the identical p e1·sons who acted at the last g-eneral e led ion 
should act as the elcetioll board a t a spel·ial election held Jo ug
after th eir te t·m of office had expired and when t here is a clerk 
and trustees then holding offic-e <.'apable of qnalify j11g as eleet ion 
officials. 

B. J. PowJ~Rs, .Assi . .;:tant Attorney General . 

Pt'Rf'H;\SJ;~ 01<~ HO.-\D )(.~CHIXEH\• HY TO\\'~SHIP 

Townshlp8 may purchase such machinery ror road purposes as is 
necessary and reasonaiJie. 

l\fr . • J ohn H. Howard , C'omrty Attol'JI ('Y, 

New Ilamptou, luwa. 

Dear Sir: 

Octobe t· 15, 1 !ll !). 

Your l ett~ ~· · of th e 4th i.nst. addl'(l!\Sed to Attor ney (;(lll (l ral IT. M. 
H a ,.1.1e r has been t·efenrd to m e for u tten t io11. 

You ask: 
u Has the township tr·ust('eS authority to pur,· hasP maehin

ery for road purposes a11d thereby <: reate a l('gal indebtedness 
ag ainst the township 1'' 
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1' he law m aterial to a d eterminat ion of your ques tion will be 
f ound in section 1538 of the supplement to the code, 1913, which 
r eads as follows : 

'' The r ate of property tax to b e levied for the succeeding 
year fo t· t he repair of roads, culverts and bridges an~ ~or 
g uide boards, plows, scrappers, road drags, tools an~ machin
erv adapted to the repair of roads, culverts and br1dges and 
i£-,~. the de~truction of noxious weeds in public h~ghw~s and 
other public places and for t he payment of any mdebtedness 
pt'eviously incurred for t'Oad purposes, aud levy the same, 
which shall n ot be more than four mills on a dollar on the 
amount of the township assessment for the year , which when 
collected, shall be expended under the direction and order 
of the township trustees. • • •" 

From t he statute just quoted no express a uthority is conferred 
upon the hoard to iucur indebtedness, and if such authority exists 
it must alone be illferrcd from the fact that among the things 
they arc to d etermine and provide for is ''any indebtedness pre
viously inc:urred for road purposeH- '' The indebtedness therein 
con templated should , in my opinion, he such as might have arisen 
from n ecessity in keeping the road passable, completing improve
ments, the cost of which may have exceeded the estimate therefor, 
and proyidi11g for contingencies which had not been foreseen and 
provided for. 

If, lwwever , it is contemplated that any indebtedness might be 
lawfully incurred for the pnn~ hasc of road machiltery, such 
indebtedness should be surely r easonable and limited to the pur
chase of tools and machinery aetually needed a u d adapted to 
the u~cs enumera ted in the statute, a nd of a value proportionate 
to and co rresponding with t he needs of the to\vnship and to 
ability to pay ther efor, which rule, i f app lied, would ordinarily 
deter township trustees from put'C' hasing unnec:essa ry machiuery 
<.>r road e4uipmcnt requiring the expenditure of large ~ums of 
money . 

By refcren~e to section 1327-ul-1: of the supplt!mental supple
ment, 1915, yon \'\'i ll find that provision is m ade whe reby the 
township trustees may obtain the use of the cmw ty 's road equip
ment for usc on t he towuship roads, which would at least indicate 
that the township t rustees sha ll not incur an indebtedn ess for 
unusually expensive mach ine t·y or sueh road eq tu pmen t as cannot 
be used regular on the township r oads. 
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Again in section 15:3:3 of thE' supplPmcntaL ~· 11pplcmcnt, 1915, 
you will find that t he town ·hip trustees at·e forb idden to incurr an 
indebtedne~ for road work •' tmless the sa me hns b een or sha ll 
at the t ime be proYicled for by an authorized levy . . , 

Ther efor e, I am o f the op inion that the township trustees may 
in em· an in dehtNlncss for whieh the township i ~ 1iah le for sueh 
maehiner,,~ as is necessary and reaso11able for nse upon the tO\Tn
ship roads. 

W . R. C. K E1'DR ICK, A.~sista ni; At forn ey General. 

I.IABILJTY OF TRrSTEES FOR COXTRACTING ,\,TH ONE OF 
THEm Nl_,"l\ffiER 

Township trustees are all criminally liable for entering into a contract 
with one of their members to perform labor on the roads. 

Mr. Earl \V. Yincent , County Atton1e~·, 
G uthrie Ce11ter, Iowa. 

Dear Sir: 

Septemlwr l 1, 1!) 10. 

You r ]ett<>r of the 8th inst. addt'essed to Attorn (·\· OettCt'al H. M . . . 
HaYner has been refel'red to me for rrpl~·. 

You state : 

" I write to iuqui re whether or not the board of trnst<>es 
of a township may employ one o f th eir own members to 
w01·k the roads of the township. Also, where one of t he 
member s of the board of trustees bas been employed to work 
the roads may lte eolle(·t fl'Om the towm~hip the r easonable 
value of sn c·h sen· ir-es '? I f the m t>m hel's of the bounl of 
trustl'es allow a bill of one of its members for snch scrvi c:cs 
arc the m cmlw rs of th e hoard other than t he one who has 
d o11e the \York <·t·iminnlly liable for allowing and pay in~ the• 
bill fur such sen ·jc·cs ? '' 

'I' he ~tatuto t·y provision lllaterial to a d et('rlll ination of youl' 
quest ion will be foun d in scetiou 4u8-a , 1-illpplemc~H t to the code, 
l!Jl3, \Yhich prov ides : 

" J\Iem bers of boards of supcrviso1·s aud townsld p trustePs 
~lt all not buy f t·oru, sell to, or in any nu.llJn er bec·omc pHrtics, 
di rectly oe indirect ly, to any contt·act to fnrnish suppl ies, 
material , or labor to the count.Y or town~h i p in whit·h t hey 
a r c r cspedively members of s nc:h hoard of ~UJWl'Yiso r~ or tnwtJ
ship trustees.' ' 
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f n applyin~ t!11• JH·ohihition in t lw Redio ll just quoted our 
supr eme <:onrt has hPltl that a tow ns hip trn~tee who entered into 
n t·ontrad. with the J'O<Hl s upc rintt.' lld(' nt tn fut·nish men and teams 
to p0rform labor fo r the township "·us g-uilty of an indictable mis
demeanor. 

S late"'· J'ork, 181 I owa 5:35; 
Stair t. rork, 135 l owa 62D. 

fn the Yot·k PUsP, Rupra , it wa~ h eld that neithe:-- the motive, go~d 
faitf1, nor whc•thc•r tl1e trnstre did o r dill not personally benefit 
by the ''olltraet , were mate•· ic1 1 cts to the qnestion of his g uilt, but 
t h at th e ad was fc)J·bidden without reg-ard to tho~e things, and 
was iud il'tnl> le as a. misdemeanor under eode sections 4905 and 
4906. 

1'o me it is jnst a~ r C'J> l'Ph ensible for the ot her trustees to enter 
into su ch a (•ontrad as it is fm· the trustee to contract to furnish 
t hfl l abor . l n tile absence of rxp •·ess statutory inhibition such a 
<·on tnn·t would hP Yoted as a~a i11st pub li e! policy. W hen the 
l<.•gislat u rc enal't ed srt:tion 4fi -a, it was undoubtedly the· intention 
of that hod~· to JH'oh ihi t the township t1·ustec~ from entering in to 
any contr ud with one of their members by w hich the people's 
mone~' could be spent to t he pen;onal a<.han tage of any member of 
the board. To p e rmit sueh a con tract between the tOWllShip trus
tee~=; and Olle of thPil' members would open the way to co1lusion 
and f raud. The legislatu re intended to avoid t hat identical thing. 
Yes, i t went. furthe r than that a11d eliminated all temptation to 
g raft . 

Such intentio11 nn the pat·t of the legislature j~ apparent from 
t ltc lauguage used in section 468-a, wherein it is sa id that 

' ' townsl1ip trustees shall uot • • • in any wanner become 
parties, di rcetly o r iudireet ly, to any contract to fu rnish 
!-\llpplies, mater ial m· lahor to the • • • tow n~hi p in which 
thC'y un' township tn1stees. " 

Ilo\\· mut'h dearer could the legi:-;la ture h:.:t v(' expres."led its 
i11 tention '? Are not all the trn5~tees pa·rt~ies i c} S!l ch contract1 
Co11ld it not be possible for all t he trustees tf> :-;ecretly agree 
that one of them suould take a con tract to furnish supplies to 
the towns hip at an exorb itant price and tlwn divide t he p rofit 1 
I s it not just as important to t he publit• to pn•ven t the oth e r 
trustee from profiting by sneh a contract as it is to merely prohibit 
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the t n1stee who agreed to furnish the supplies: from gaining ~my 
perso11al benefit ther·eby ? Is the act of one not us rcprchPnsihle 

in the eyes of the public as the ad of tht> other 7 \ Ve thin I\ :o;o, 
and we believe the legislature so intended. 

Therefore, we are of the opinion tha t all the trusteE's who we1·e 
parties to the <·ontract referred to in your lC'tter are ~uilty of 
violating section 468-a. code supplement, 1915, and ure liHhlt~ tu 
prosecution under rode seetio11s 4905 and -!-006. 

• W. R. '.KENDRICK, A ssistant .tifiorn cu Gcncrnl .. 

JURISDICTION OF Jl:STif'E OV PEACE IN VAGRANCY CASES 

J u s tice of peace has jurisdiction of vagran cy case when change i s 
taken from police court, even though ar rest is 'made during the night 
and within the jurisdiction of the police court. 

l\fr. V el'ner E. Uabrielson, County Attm·•tey, 
Fort Dodge, Iowa. 

Dear Sir: 

May ~~ 1, l!llD. 

Your letter ol:' the 17th inst. addressed to th e attor ney ge11 et·al 
Lias been refetTecl to me for reply. 

Y on state that four persons wet·c re~ently u JTesi:t'U in .vout· <: ity 
on the char·ge of Yagrru1 cy; t hat au infot·mat ion was fi led tlllcl<••· 
code section 511 D in t he poliee court, and that defendants appeared 
aud moved for a change of ve11ue on the ground that t be judge 
was prejud iced against them; that the judge of the p olice co urt 
sustainf'd the motion, and eertified t he ca. e (>\'el' to the 11ext 
11ea r est. just it:e of the pea(·e; that said defendant~ appeared in th t" 
justice t·our·t a nd fil ed a mot ion to dismis~ th e prosecution on the 
growrcl that t ltc justice oE t he pettce was without j urisdiction , and 
that the jus ti ec of the peace sustain ed the motion und dismissed 

t he prosecutiou. 

Section 5120 of the code provides: 

''Upon t•omplaint made u11 oath to ally ma~islrutc against 
any person as bPi11g- such vagrunt ·w ith in hif.; jur·isd ietion, l~e 
rna\· issue a warrant for the arrest of sueh pct·son , and Ills 
c.x;l ll iw:Ltiou, and t he <'Om plaint, war rant a 11d c11Tl'S1, shall 
be govern ed by the provisions of the last c;haptcr, us nea rly 
as prarti{·able, except as herein provided. ' ' 
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Section 5121 of t he code pt·o\'id cs: 
1

' P ea,·e offi l'Pt·s sl1all a r rest any yag rant whom they find 
at lat·gc. a11d not in the car e of some discreet p erson, and 
t ake hirn hefor c some rna:.r i:.;tratc of the county, city or town 
i n whieh t he a n est is made.'' 

Section 5122 of th e code provides: 

Hif s ueh arrest is made d m·in~ the 11ight. the officer may 
keep the per son arr~sted i n ronftn ement unti l the next morn
ing-, n n less bail be giYen, and if made w ithin the jurisdiction 
of a police court. he must he t aken before ::$U Ch court, unless 
the judge is absent." 

Fr·om the for egoing shttntor.v provision~, it will b e seen that 
any magoi~ t•·atc has jurisd irt.ion, excep t that when an arrest is 
made dul'ing- the nig h t w it hin the jurisdiction of a police court, 
then th e acc·nsNl must be taken l>e for e su ch police court, unless 
the judge j~ absent. 

'rhe justif'c of t he peace is a magistrate and tht:"'refore has juris
diction ]n a <>a!'te of \'ag ran re, cx('ept t lwt when a p er son is arrested 
on that eharge during the nigh t with in t h e jurisdiction of a 
poli <>e <>onrt , t hen the police court will have the pref er en ce in 
the tJ:jRJ of t he rase. But if for any leg-al reason t he p olice court 
is UJJahle to tr·y the case, then t he case may be properly tried 
before a ,justice of the peace. 

Section un2 of the code pL'ovides iu pal't as follows: 

'' 'fhe pt·oreed in gs befor e a m ayor or a police court sh all 
be, as far as applicable, in accor danl'e w ith the law r egulating 
si milar proeeediltgs before a ,jus tice of the p eace. • • •" 

Rection 5G83 of the code proYides : 

' 'Before an;v testimony is h eard, a <.:hange of place of trial 
may be applied fo r by an affida,•it filed statiJtC" that the 
j usti~e is p t·cjudieed agaiu~t the defeltda'nt, or is of n ear 
~cl.at10n t o. t he pt·osecu~or upon t he cha rge or the party 
lllJUrecl or mte.re~terl, or 1s a material witneR" for e ither party, 
or tha t tltc defendant f'annot obtain justice before him as the 
affiant Yeri ly be1ieYes." ' 

I f t he chan~c of Yenue is a llowed, then t he ease will .bc certi fied 
to t he n ext nearest justiee of the peace. Code section 5586. 

Now the fa cts in the case nt i s~me show t hat the case was t rans
f erred from t he police eo u r t to the justiee of the peace u pon the 
defendant 's owu motiou. Therefore the police court was unable to 
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try the ca se, and as the statutes confer jurisdiction upon the 
justice of the peace to tJ·y such cases, it is eYident unucr the facts -in this case, the justice of the peace h ad jnl'isdiction ~md was 
clearly in e r ror when he sustained defenda11t 's mot ion to dismis~. 

If you eannot convince the justice of tl1e peace of his enor, a nd 
that offieial continues to disnuss snch cases on t he gronnd of 
laek of jurisdiction. then I would su~gest thnt the next time t he 
police judge sustains a motion to tra11sfe1' Sttl'h a <·ase to t h' 
justice of t he pea ce you sue out a writ of f'<' t·t io r ari t o t he distl'id 
court and let that court rule on the question as to whether or not 
the justice of the peace has jurisdiction in such (' a~c~ . 

W. R. C. KEN DRICK, A ssistant A ttorne y Ge1wral 

J URISDI<JTION 01<' J USTICE OF THE J>EACE 

When the statute provides a maximum punishment in excess of con
s titutional limit justice has jurisdiction up to lim it. 

Jan ua•·y l G, l!JHL 

H on. W . B. Barney, 
Dairy and F ood Commission. 

D ear Sir: 

Replying to your vet·ha1 r e(')nest fo r an opinion as to the <'O I'l' t."C' t 

n ess of the view taken b~· 'I'homas. A . Ooodf;on, count y a ttot'll <'Y of 

\Vay ne county, a~ to whether a justice of the peace would have 
ju risdiction in a pro!oiecution under section 2515-g, supplement to 
the code, E lJ 3, beg to advise that in my opinion a justice would 

have jurisd iction. 

Seetiou 2515-g proYides : 

"Any pet·son v iol at in~ any of tl•c p r ovtslons o f 1 hi s Hd 
s ha ll be rr ui lty of a misdemeanor, an d 11pon t•onvic· t1on t h €~ t·efor 
s hall he npun.ished hy a fine of not less t han hn!nty -fivc n or 
more thaH one hundred dollars or by impril"onmcn t fu r not 
less than thirty days in the county jail. '' 

Our state constitu t ion h aR defined th e jurisdi,·tion of a justi<:e 

of a p eace as follows: 

44 

' 'All otfenio\~S less than fPlony, and in whieh the punish
ment doc~ not ex<·C'Cd a iine of one lwndt·ed doll u rs, Ol' illl pr is
onme nt fo r t hirty days, s hall IH' t riNl ,.;um u•a rily hf'fo r · a 
j ustice of the peace, or other offi ·c r author ize·<.! hy la~v, on 
information UJlder oath, wi thout indictmcn t, o r the u tter-
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,.<'ttl ion of .a t!•·and jur·~·. sCJ Yin~ to the defeudaut the right of 
app<'a l ; and 110 person shall be IH'Id to answer· for a n y higher 
<Timinal offt•nse, unless on presentment or indictment by a 
~rand .jur~·, exl'rpt in l'aSe!o; arising in the nrm~· or navy, or 
in th r militia. when in adual sen ·il'e, iu time of wa r or public 
d2:lllg'(' l' .• ' 

8el'tion 11 , article 1, l'Onstitution of Towa. 

l' 11der an ordin ance p t·ovidi ng for imprisoum cut in excess of 
the fo t·egoingo <·onstitutional p rovis ion om· s uprem e court in City 
of /\" cuk u k ''. /) rPssrl , 4 7 Io" a, at page 601, said : 

' 'The ord illat tc:P, while it provide~ fo r im prisoument which 
1na~· ll r in <'X('('ss of the time presct·ibed by t he con stitution, 
prov icl<'s <tl so fo t• pnnishme11t anthor·ized b v that instrument. 
Its pro\' isions are not Yoid, for they af'e ·not 11ece. sarily in 
c·onft iet with the c·onsti tution . That mav be enforced until 
they r eac· h the limit of the punishmeut JH:es ·ribed in t he con 
stitution. The ot·d itlUil l'e is in harmony with the statute of 
the state." • 

Tt would, therefore, seem that the mer·e fact t hat t.he s tatute 
above• quoted pt·ov ides fiJr a maxim um punishment iu excess of 
the a bove <·otrst itu tio11 nl limit would uot dep r ive the justice from 
taki11g- ,jtu·is<lidion and, if th <' a<:<•nsed was fonnd ~uilty, inflict 
s u<·h pu11ishm <'11t as wnnld he within his jurisdict ion to inflict, 
t o-wit, thirty days in jail. 

W . H . C. KESDRICK, As~islant Ati01'1H'Y Genera,!. 

A P POI N 1.'1NG 01<' TO\\' .SSHIP OFI<'I CJ<~RS \\' H I<JR i;; TERRI TORY I S 
S I•;\'};Ht<;D 1-•Rol\f A CI TY OH TO\V~ 

' 
When terrltor·y Jt:l sever<'d from a city or town so that i t s boundaries 

no longe r co incide with those of a civil township the township organiza
t ion shou ld be resumed by a ppoin tment or tow ns hip off icer s as in cases 
or vacan cies. 

Mr. R<'altf Ottt'sCil , .Assishm t 
Daveuport, l o,va. 

Dear Sir: 

July 15, 1919. 
Count.\· ~\tto r11cy . ' 

Yon r lE>tte t· of ,July 11t h to the attorn<'y general has been 
referred to m e fot· ans wer . 

You say: 

I ( ' I • omt1 year~ ago t 1e r>;oplc l'es itl illg i11 what ·was known as 
llo<·king luuu town:-:;lt ip, ::::icot t county, l owa, uy proper pro-

OPINIONS RELATING TO TOWNSHIP OFFI Cf.~RS 69 1 

cecdi.ngs irwot·porated t h <' towu of Hm·k ing-1w m . the lim its nf 
said town being co-inc·idental with the houndu r·i<'s <,f the town
ship of Rorkingbam. In accordau<·c with the sta tutes of Iowa 
t h e offices of tO\nlship trustees and r l<."rk \\'(' t·e t.hcn abolished, 
and the d nties of the c officers were as."umed hy the town 
counsel and clerk of the tO\nt of Ro<·kin~h am. The court has 
just r ect'nt1y decided a case Revering part of the territory o f 
R ocking ham tow11ship ft·om the town of H.ockin~hnm . so that 
n ow the to,~nl of Roeking ham a nd tlw townsl1ip of R<>t'kin~ham 
are n o l on~er co-in cidental, and a lar~c }Hll't of the t o\vn. hip 
of Rockingham is no lon ger locat r d within the l imits of th<> 
town of Rockingham. 

" W e wou ld l ike to h ave your op inion on the qut'stion as 
to what stepR should now b e taken, if nny, to secure office t·::~ 
to administer t he affairs of the tow1tship of Hork ingham, and 
earry out the dutiE.>s de\·olving upon the township tru~t<'e~ of 
said t ownship, or how these dut ie~ r an b e t•arri<>d out until 
the next gen eral election .'' 

• cction 5fi0. ~uppi E>mPn t to th e C'orle, 1 !)1 :1, pl'uYid<'~: 

" Wher e a town or a ('i t ~· . not ul't ing undct· a s pceial char tt'l', 
(·onst itutes one or mot·e t•i ,·i l townsh ip~. the honll(htry lines of 
wh ic·h coinc ide throul!'h out with th <' bOtmdu t•y 1 inP. of the 
to\vn or city , the offices of t ownshi p l'lerk and trustee are 
abolished.' ' 

Rection 561 of the code prov ides: 

"The duties requireu by law o£ the town ship clerk in Rnch 
eities ~hall be performed hy the t•lcl'k, a1tcl those r equ ir <>d of 
the hoard of tru:o;tees shall be prt·fonncrl by th t' ci t y counc il.'' 

J have no t been ablt' to d i~H·O\'C' I' any stat utory pt·ovis ion r elative 
to what shall hC' done in the ev!"nt t he boundaries of a city, bccam;;c> 
of severance of territor·y, n o lottg'Pt' t·oin('icle with th <' boundaries 

of a t own ship. 

Tt seems to me, liowever , that itt view of th<' prc>\·is ions of t h<' 
statute ahoYe quoted, that when t hc> boundaries of tlt t' ci ty and 
township a r·r no lonf!er <·oi ttcident, t hf>n the township sha ll resume 
its tow11s hip or~anization . It t ot hel' wor<ls, i t i" o11ly whrn t he 
boundaries of th e town a nd township (•o int·idC' thut the offiecs or 
trns iN' a nd clerk a r·e abolished. Hueh bPing- thP c·aAc, the r esnlt 
iH that upon t he severance of the tt·nitul'y f l'<lln t hr city, t hP 
liC<·cssity of a townsh ip org-a n ization ancl town sh ip nflict>f'S, a nd no 
offi<:.CI'S ha\'ing- been p rovidrd f ot· , a vu<·IHtc ·~· c•xi ~;ts in the vm·inuA 

offi<·es. 
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!--;ed ion 127~ , :-;11pp leiiH'Ilt to the code, l!H3, provides that when 
the offites of a ll t he tnwm;hip trustees are vacant the county 
aud itot· slull.l a ppoint to fi ll the Yaean <:ies, alld t he sam e section 
J> l'~Jvid es t hut tile t rustees shall fill vaean cies in other township 
ofhecs. 

It is m~· j udgm0nt that a vacan cy exists in the office of all of 
the toww;hip trustees in Hockin gham tow11ship, and t hat your 
couut;\· aud ito t· s hould make appointments to fill those vacancies, 
a11d tlrat upon the qual ification of s uch appointees, t hat they should 
pt'OC'eed to fill the othe1· township o ffices by appointment. 

S H ELUY CuLLI~oN, Assistant Attorney General. 

- OPINIONS RELATING TO SOLDIERS AND 
SAILORS 

CO!\IPf"TIXO EXF.)I PTJOX O P l\'JOXEYS AXO CREDITS OJ<, 

SOl,I)JF.R~ 

Soldiers ' exemption on moneys and credi ts based upon a ctu al value, 
as actual val ue is t be taxable value. 

Octob~r 8, 1 !1~0. 
Hon. R. E. John~on, 

Sec retary Exel~ut ive Comwil. 

Dear Sir: 

"\Ve h ave your request fo r a n op111t011 as to the manner of 
applying the tnx E>xemption provided fo l' in ehaptc r 1Dl, aC't~ of 
the !"!7th Gcnel'al Assembly, as amen ded hy ehapt<'r :n7, ads of 
tlte :3~th General . .:\s~<'mbl~·, <: rent ing an cx<:>mption to honorably 
tl isl'hargC'd ~oldie t·s o1· sail ot·s of the Mexil'nn wa t·, the wur of the 
Iteuc11ion , tlw war 'ritlt Spain , the Ch inese relil'f rx twdi t ioll, or the 
Philippiue ex prdition, o1· t o th e widow of s neh soldier or sui lot· 

rt:'m a in ing unmaYTied. 

Chaptf' r 191 bases t he exemption u pon the taxabh• Ynluc of tllC' 

proper ty of s uch soldier or sa ilor aut! their widows. 

Section l ~1 0 of the supplrmeut to t he c·od e, 1 !Jl :J, Jn·csl' t·ihes 
the manner in w hi (· h m mH!YS and <·l·Nlits shall l 1e assesst·d , nmnrly, 
five mills on th e dollar of the ad.nnl value or t h ~ property . 

l t is evid<>n t t hat when the leg-islat llt 'C t ha tlgNl t.lw m<'thod of 
Yal llCI ti0 11 of property for ('Xl'lll pt ron purpOFi('S i1 0\'<.'rlOokc•J the 
statutory he~sis of assessing mon eys and c: redits, or at lrast on1.ittetl 
to make an~· other prov is ion for rxf•mpting that <· lass of property 

tha11 ex isting at the t ime. 

Therefore. inasmuch as lin t>xrmptiuu c•an be <·laitned than is 
cxpressl v allowed bv statute, l am of t lH• opi n! (Jil t lHlt the tax 
exempti;m allowed-= ~\~h · soldi(•t·::; ot· sail~)r~ and t ltei~· - widows7""oi1 
motwys ~1n d eredit~, jg the a tnount 11anwtl in dtapl <' t' :J:·n, ads of 
t lw :3Hth Gene ral AssC'mbly, basPd upon the admtl val ue th creo r. 
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T o illn stt·~1 (': I r CJI I h ono r~ hly <lil-wha t·g-ecl ~ol <li E> t' of the war of 
t he• HPlH•II ion ownNl lll f•tl ('y s and (·red its \"alu cd at $1,500, t hen 
hP would ht> r ntitl ('d to d Pd ul't the refrom fo r tax exemption p ur
poses thP s um of $700, a nd t he ba lan(·e would h P taxable at the 
ra tP of fh·e mi lls on the d ollar. 

\V . R. C. K r:-:NoRrc K. A .'>sisl a nt Attorney General. 

SOLf)IJ<~HS .SOT EX F.~fPTF.D f'ROM PA\"MF.'ST OF OPTOMETRISTS 

Reg i~:~ te red optometris ts In the mili ta r y s e rvice of t he United States 
Are uot P.xempt f t·om t h e pena lties fo r fa ilure to pa y t be fr a nnua l Jlcense 
fee. 

D1·. Gu ilford H . Hu m ner, 
Recn •tary BoHnl of 

Dt>u t· Hi t·: 

A pril 29, 1919. 

Optomctt·y E xaminer s . 

Your Icttr r· o f the 26th inst. adrlr·essed to Attor ney Gen eral 
II . l\L lla \'n et· Juts been refened to m e for attrnt im1 . 

Y on ask fo r u11 opin iou fi'Om this d epat·bnPn t as to whet her 
ot· n ot the board of optometr·y examiners a rc authm·ized to r emit 
t~1c p cm.tlty p rovided by statute fo r fa i!ing t o pay the annual 
lt l'ense f ee hy r egiste r ed optometr·i!-;ts in this s ta t<:', in t h e event 
!indt parties a t·e in t he military service of t he t rn ited S tates.· 

That part of t he statute applicable t o the q nc>st ion at issu e is 
fo und in srct ion l , cha p ter 213, acts of the 37th Oen eral Assembly 
whi ch p rovides : ' 

" .Tha t f 1·om a11d_ after t he 30th d ay of ,Tu ne, 1917, all 
J•eg ts t e r·cd optometnsts shall, duriHg- the month ·of J u ly of . 
e_a <: h yea t·, puy t o the board of optornC't ry exa m in ers an annual 
h c>cnse f~e o_f ~1.00, a nd f or· eac·h month any su ch register ed 
~ptometrts t. ~ ~ m def(\ult of payment of s u <.' h a nnual licen se 
fee an a~l<.lltwnal $1.00 shall be added to a nd made a part 
o f s u<: h lwcnse; b ut such total license fee sha ll n ot exceed in 
any o11e year the s um of ten d ollars ( !f; l 0 .00 ). ·' 

From the fore~oi11g statutory JH·ovision it is C' vident t h a t the 
charge and coll ection of t he penalty t he rein pro\·ided f or is 
mandat_ory upon th e board of opt omet ry, and I c·a11 find n o l aw 
exemptmg persons in t he mil it a ry ser vice of t lt c> U nited States 
fr·om the pay me n t of t ha t penalty in t he rven t o f d ef a ul t of pay
men t of the annual license fee. 
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H owe \·er, the stat ute of Iowa permjt the executin'" <·ounl' il. upon 
the r ecommendation of t he Httorney genernl , to comp r·oml.~ d aims 
which the state has against individuals, uud I Juwe n o doubt 
that regist ered optometri.~ts who haYe fnilcrl to pny the ir a nnual 
license fee on account of their being in 1 he militar~· sen ·iee of 
the U n ited tates eou ld have the p enalty remitted by making 
application to the execu t ive count' il. 

'N. R. C. KE~DRlcK, A ssistant Attorney General. 

PAY OF. N ATlON:\L cn· ARDR 

The state is liable to pay compensation to the national gua rd t roops 
order ed into the service of tbe United States In 1898 only w ben th ey 
r em a in na tional guard troops a nd pr ior to being sworn into the set·vtce 
ot the United Sta tes. 

December 22, 19HJ. 
Hon . Lo u is G. Lasher, 

The Adjutan t Gen er a l. 

D ear Si r: 

I am in receipt of ."our faYOt' of ::\oYemhl'l' ~8tt. , with a r cquc:st 
for an opinion from this d epa r tment rmH•erning the l'Otnp~n~at i on 
of nationa l g ua l'd troops after they w c1·e ul'd e r ed into the se rvice 
o f the United States in 1 98, and as to the r igh ts of Yolunteet·s 
durillg the same period. 

Ju r ep ly will say that t he sect ion of th e s t ut ute in volYed is 
as follows : 

" ' Vhcn a req u is itiou ~hall be made by t he president of t he 
United ~tates f or t roops, t he goYernur, as com ma nd er -in -ehief , 
sha ll or <.le r into sel'\·iee the n».t iouul ~uun l of the state, or 
~uch portion the t·eof as muy be ll Cl'N;~ult')> a n ~l if in sufficient , 
so ma n v of the m ilitia as is r equin•d, tl es tgnutlll~ t hC' ~amc by 
draft if a s uffic ient n umber s ha ll nut volun tN' r, und sh~ll 
o q.rau ize the same a nd com misl"ion offit·e ~·~ ~lw t·cof; a nd wl.u le 
so in ser\"iee the na t ional {! tUll' d and mtht ta shall hE' s uh,Ject 
t o the sa~e r eg-ula tions . a nd rcc·ei\'e f rom t la C' state t he r s~mc 
eompensa tiOll aud ~uhs tst ance as the a r my of the Um t cd 
S ta trs r ec.:ei ves. " 

Th e actillf! adjutant general <·onst t·m•tl th is statui <> a t 1ha t time 
t o mean t hat t he pa~· on th e par't \ l f the ~-;t nte sho uld <:ontiuu(' n11 l~· 
unti l sut:h t ime as t.h(' milit ia a nd the volun1('(•rs wr t·e swor n iuto 
t he Un ited ~tates sr rvic·f> . "\Vhi lc we wonl tl he J)(' t'sonally ill tl'l'
cstcd in holding t hat the voluuteers uf 18!18 wc.ntld be en titled 
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to pay during thci l' en tire time of ~P t' \' i ce both as m embers of 
t ht• m ili tie1 and a~ ~oldirrs of t he UnitC'd States vet a careful ' ~ 
analysis of' t he scd ion fo r·<>cs 11s to the oppos ite con cl usion. 

Tltc statute provides: 

" \Vhcn a r·rq11isition shall he made by the president of 
the l 11itcd • 'tate~ for t roops, th e g"overn or , as commander-in
(·lt if'f, sha 11 on1e1· into sen ·ic•c the 11ational ~uar·d of the 
state, o r suc·h pm·t iou thereof as mav be Jl ef'essary, and if 
in~uffic·icnt, so man~· of the mili tia a~ is r equired." 

Yon will n otir <' thHt the statntc> anthorizes tbe governor , a.c; 
<>ommt~ncler·- in - c·hi f' f, to o t•(1 er il1to S<'rvit·e the national guard of 
the state or· ~twh pnr·t ion tlH•reof as m ay be 11ecessary, and if 
lnsn ffic·i cut, so m<tn~· of th<' militi a as is rcq nired. The ~overnor 
ronlcl under 11 0 <·ir·t·nmstanl'es b<' authorized to order any man 
into Uw spn ·it•e o f thr llni tc>d l'::HatC's nnclC'r this statute hut h e does 

' ltcl\'f' the powc•r to Ot'df't' t hem into t he sr r vire of the state. 

'l'he statute fu r·tll c r· p1·oviJ.es, ~hat h E' sl1all organize t hese troops 
HJl(l comm ission offi<·e r·s t h C' t'eof. UndPr 110 eir..::um~tances rould 
he Nnnmission offi<·crs in the Uni t c>d Ntu t es servi ce. "\Vhatever 
offi<·<' r·s he would eommission would h <' rommissio ned unde r 
and by vir·tue of the a u t hority of tltc ~fa t<'. 

\Ve a1·e the r <'fo t·e forced to th e eom·lns ion tha t the service 
r efe rred to is se n ·i(•c a. · a pa r t of t he JJatlonal gua rd of t he state 
a nrl <·onid not refer under an~· c ir l·umstnn t·cs t o service as a part 
of the nrmy of the Unit<'cl States. 

The last par·t of the seetion, wh ich provides : 

" WJ_dle so in sen ·ic•e the nationa l gua rd a nd militia shall 
he suh~ec·t to the same t·eg- ula tion:-; and rcc·eive the sam e com
pen~atJOu nnd subs isteuC'e as the a t·m v of tbe United S tates 
t·eceJves. '' · • 

This l a~t part r ef er·· to t l · 1• 1 £ 
· :-i us uoc .v o I mops as the national 

gt~a_r~l, a nd !'ia,Ys, ''While ~o in sc t·vi<'c t he national guard and 
mtl.ttla shall be subjcet to th e same r cg-nlatiom;'' as the army of the 
l!JlltC'd • tat~s. \Ve do 11 0t pt·esume upon an~' St!·et(·b of imaNina
~1011 that tl.ns la~t part could be l!onstrued to r eft>r to a ruan while 
lll .the. set~\'~ l.'C ~f tbe ~Jti ted ~tates: 'l'ltc las t dause pre<:ludes any 
s uch cons lt tn·t1011. \\ hert the ttallonal gua rd and the volut t ". 
were s . . . t 1 U . I eel R 

\\ ot n 1n o t te mted States sen·i(·e i11 1898 th t" 1 . 1 f · · e na 1ona 
gua1 c o Io·wa then ceased to exii:>t These me . . 1 

· · n \\ e re no on ger 
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a part of it, but they wer e a part of the Yoluntecr army of the 
U nited States. 

It is therefor e the opmron of this department that the only 
p eriod of time t hat the militia aud the Yolunleet·s of the state of 
I owa in 189 were entitled to r eceive pay f rom the state wa. the 
period during which they were in sen-ice prior t o the tim.e they 
were . worn into t he sen·ice of the United State .. 

H . M. HAV~ER, .Attotney General . 

'VHEN "'lDO'V OF SOI.OI ER EXJ<~MPT FROM TAX t\TION 

The widow of a soldier of the war ot the rebellion is entlllP.d to claim 
certain exemptions from taxation as long as she rema ins unmarried, but 
upon remarrying she loses the right to such exemption. 

Mr. J. A. NE>l~ou, C'onnty Attorney, 
D ecorah, I owa. 

D ear Sir: 

Dec<:m l>cr 2~1, 1919. 

\Ve haYe vour letter of D N·eml.>e t· 24th in which y ou request an 
op inio11 fror~ t his department upon tltc follo\\·in~ proposition: 

" .d. sold ier of the war of the rebellion dies, t:aYing a wid?w · 
The widow remarr ies; t h is time to one who 1s 1 ~ ot a sol~lt cr, 
hut ne,·c·rtltclcss she claims the widow's exemplwn provuJed 
for mH.lcr the statute for soldi<'rs: widows. ·: ',\ould · sueh 
exemption he gr·an ted UJH.ler these <: rreumstmu.·es. 

Jn answering your inquiry, we desire t o di t·ect your attention to 
parag-raph 7 of seetion 1304, suppl('men"tal s upplement, 1915, a~-> 
amended by chapter 191, acts of the 37th Gf'neral A~semuly, ~nd 
ehapter 377, acts of the :3 th Gencn1l A s.'icmbly, whtt: h provHles 

1u part as fo lJo,vs : 

•' Th<' pl'operty, not to exceed se,·cn h nudrcd dollars 
($70().00 ) in taxable Yalue, a t tel poll tax, of ~lilY houo rably 
disd ta r~ •t·ll Union soldirr or sailor of t he :Mcx ic·un wu r or the 
war of ,..,the rebelli011

1 
or th e ·u.: i<low r£'uwi~zing U1WHII'"~ ·if• cl,of 

sm·h soltlirr or sai lor • • • shall not be subJect to taxat1011. 

J 11 Yi<' \\" of the foregoing pt'OYision i t i!-1 the opi nion of tlt is 
department that as soon as the wjdow of a U n ion so l t~i e t· or s~~ il or 

1·pmarries she is n o longPr ent it led to claim the cxrm ptw u proYtded 

f allOV<' 'srt forth . or , as 
n. J . P oWERl", A ssistant Allornr·y Gf'ncm l. 



698 REPORT OF THE ATTORNEY GENERAL 

EXEMPTION FROM TAX:\TJO.S IX SPECIAL CHARTER CITIES 

Spec ia l charter cit ies may asses s property for municipal purposes on a 
different bas is tha u cities of the general class, and the s oldier's exemption 
is to be computed according ly. 

January 14, 1920. 
J;ieut. Col. Frank E . Ly man, 

Member Legis lative Committe<>, U. S . W . V. 

Dear Sir : 

Your communication of the 7t h inst. s ign ed jointly by yourself 
and l\1r. :B"'rank E . Ly n c-h, repJ·E>se11tu1g the legis lative committee, 
d epa rtment of I owa, United S pan ish War V et erans, and addressed 
to Atto rney Geueral H . 1\L Havn er, has been refe rred to me for 
attentiou. 

You state, in suhstau ce, t hat the ci ty of Dubuque, a cting under 
a special charter, assesses all prop £>rty on an 80 p er cent basis, and 
on a ccount of tha t f aet the t a x exemption a llowed to honorably 
discharged soldiers of the Spanish -American war has been greatly 
redut•ed , as compared with the exemption in cities of the general 
class wliereiu property is ass~ssed on the basis of 25 p er cent of 
it~ actual value. 

You then ask, .in substa nce, as to whether ther e is any legal 
autliority f o r c it ies acting under special charters to a s.-sess all 
property ·within t he c.ity lim its upon a higher hasis than 25 per 
cent of the actual value of sa id propet·ty; and if there is not, 
ho"" cau the assessment be coiTeeted so as t o allow honorably dis
charged :soldiPt·s o f the Spanish-Atneri<: an 'Ya r t.h e i1· full exemp
tion ? 

Your· que~tion .i s 11ot altogetlwr· fr-ee f rom rlonbt . The general 
law relat ing to the as:;;essm€'nt of prope r·ty for t axa t ion will be 
found in section l::i05, supplement to t he cod e, 1913, which reads 
a~ follows : 

'' All p rop erty. subj ect to taxation shall be valued at its 
actual value, whreh shall be eute•·ed oppo:s ite each item and 
s,hall be assessed at twen ty-five per cent of ~uch actual ~alue. 
Such assessed value shall be t aken a 11d considered as the tax
able value of such proper ty, upon wh ich t he l<:>vy shall be 
made .. Actual ~·alue of property ar.; used ill t lii ~ ~ hapter shall 
.a.ne~n Its value m the market in the ordin a ry <:ourse of trade. 
ThiS sec\. .• .m shall n ot apply t o spec ial chat1:er cities.'' 
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It will be observed that the provisions of section 1305 shall not 
apply to special charter cities. The law governing cities acting 
under spec ial charters will be found in section 1056-a5, supple
m ent to the code, 1913, which pro"'ides : 

" That the assesRcd or taxable value of all propet·t.y , nnd 
the value at which it shall be list ed , and u pon which the 
levy shall be made in special char te t· cities shall be provided 
by the city council of such city. " · 

Chapter 191, acts of the 37th Gen eral Assembl)· , as amended by 
chapter 377, acts of the 38th General Assembly, exempts from 
taxat ation 

"the property not to exceed three hu11drcd dollars ($300.00 ) 
in taxable value and poll tax of auy honorably dischar~ed 
soldier or sailor of the war with Spain. • • • " 

It will be observed from the provis ions of chapter 191 , sup1'u, 
tha t the law exempts from ta.~ation th e propert y of an honm·ahly 
discha rged soldier of the Spanish-American war or1ly to the extent 
of three hundred dollars of its t axable value. It will alHo he seen 
from the prov isions of section 1056-a5, Sllpnt, that the General 
AsRembly of I owa has con ferred upon sp ecial cluu·tcr cities th e 
sole powet· to fL' the basis upon which all property located in 
such cities shall be as~essed. 

If the languag-e used ill section 1056-a5 is g iveu a broad coustrw~

tion , then a sharp conflict would a.rise iJl that method of asscs.'{ing 
property located wi t hin and property located wit hou t the limits 
of cities actiug under spec· ial charters f or state a nd county taxes. 
It d oes not seem r ea!oiou able t hat the General Assembly ever 
inten ded su ch an inequ itable resul t . In fuct , it i!'\ th f' general prac
tice in special charter C' ities throughou t t he state, except in the 
city of Dubuque, and possibly oHe other city, where the city 
coun cil h as fi xed a higher taxable value tha 11 twenty-fi ve per cent 
of the a ctual value, to limit the appl icat ion of t he same to taxat ion 
f or municip al purposes only . 

So far as we are able t o ascertain, t he supreme com·t of Iowa 
has n ever passed squarely upon this specific question. The supreme 
coul't had th is iden tical question before jt in the cHse of (). & N. W. 
Ry. Co. t •. City of C(f(lar Ra pi<ls, 127 Iowa 678, but the m <>mbers 
of the court were equa lly diYided and t he per curia m opmton 
d ecides n othing and still leaves the question iu douht . 
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IIowf'n'r, i t is tltc> op in ion of this d epa rtment that section 
10:-iG-afi, suppl<' nH' nt to the r·oclc. 1!)] 3, authori7.Cs a ci ty ac ting 
un clrr H s pr,·ia l thartf' r to pro,·i cl r hy OI'Clinan <'e for the taxing of 
pt'oJH't't.v upon a hig-hE> l' has is than twenty -five p er cen t of its 
admtl v<tlue on ly fo 1· mnnieipal pu rposes. 

'rh<'l'cforr>, th(' exc>m pt ion Ci llo wed lto11orably discharged soldiers 
o f t hr Hpan ish-A meric·an wa r in spt~e i a l ch a rter cities should be 
c·olll JHltNl ho tlt u pon t h e basis ndoptefl by t he c ity council for 
taxitt~ proprrt,\· for mnHic ipal purposes and u pon a twenty-five 
JWl' (• t• n t bas is for t axes other than for mnn ic ipal purposes. If 

the tax oflit·r rs fai l to allow sul'h soldiers thcie fu ll exemption, 
thrn it will he Jt e<.:t'ssat·y for the snhlier affected to bring an action 
in c·om 't to c·otT<'t·t t he assessme11t. In t hat event h e will n eed 
the SC I' VieCS O f 3 11 attol'HC'y. 

\V. R. C. KJ~)JDnlcK. A.~si . ..; fant Attornl'y Gene1·al. 

\\' HO EXTITLEO TO SOLDI ERS' RELJEJ;~ 

When entitled to relie f. It is not necessary that a n old soldier be a 
pau per or in a bject poverty to be entitled to relief under the chapte r 
provid ing lhat t h e soldier's r elief commission and tbe board .of super 
vism·R may ~rant aid to " inrlit?ent'' Pn i t erl States sol diers. etc. An 
" indigent'' pet·son is one wi thou t means to provide for his comfortable 
existen ce. 

lion. };ouis 0. Lashct·, 
Adjutant General. 

D Par S it·: 

Ji'ebruat·y 4, HJ20. 

W e have ~'o ur r equest f or an opmton upon t he followin g prop
ositioJlS : 

11 'hould t he tel'Ul 'itHlig"(.' Ji t lf. ~- SOtdiCl'S1 
1 aS USed in the 

l'hapte•· l'(•la t ing- to sold iers ' relie f . he <:oustt·uNl to a uthorize 
g"I'Hllting- of nid to only those soldiet·s w ho Hrc panpen; or in 
a b ject poYert~·, and wJ1at amomt t sh ould b e allowed. fol' 
fu neral expenses of su ch i11d igen t soldiers ?·' 

Tn a11swerit1~ ~·om· inquiry, we d esire t o direct ,·our attention 
to scetion 430 of t he suppl em enta l s uppl ement of 1 DIG, which 
provides in purl as fo llows: 

~~A t ax 110t cxeeeding on e mill u pon t l1r c.l ol lar may be 
l eyt c~l hy the board of "upe t·vi~ors upon a ll taxub le }H'Operty 
wtthm the county, to be collect ed at t he same t ime a11d in t h e 
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same manner as other taxes, to cr eate a fuud for the relief of 
and to pay t he fune ra l expense of honorablv di. chm·(l'ect ' 
indigent U. S. soldiers, sailors and marin(•s. ~md t he ir i11di;ent 
wives, '~idows, and minor children, not m ·er four teen \'Par s 
of age if boys, nor over sixteen if ~irls, having a h•O'ul · resi
d ence in the count~· . • • • Said fund to be expcn~led for 
t h e purpose afor esaid b~r the joint ar tion und rontrol of the 
board of superYisors, and the r elie f commission , as h crciu
after provided. '' 

Section 451 of the code provides for the dis t 1·ilmt ion of tlw 
fund above mentioned hy the soldiers' relief l'Orumission, whic·h 
Rh all consist of t hree persons, two or whom shull b e honot·ably 
disch a rged U. S. soldiers, sailors or mari11cs. The m cmbel's of 
this commission are appointed by the h onrd of s uperYiso t'Jo\. Pro
Yision is a lso made for tbe meetiJ1g of s uch commis~ion , and for 
the making of a report to t he board of supervisors of those per
!';On s whom t he commission may have rea~on to belie,·e are in need 
of r elief or will be in need of r elie f duri11g the coming year. 

Takin~ the proYisions with r eference to solrliers' r elief as a 
whole, we at·c> of the opinion that the term ' ' indig-e11t,'' as u sed 
in the for eg-oin g section, d oes not ne(·essari ly r c f<'r to soldie rs who 
arc paupers, nor to those wbo arc in ahje<'t p ov"rty. 

By the use of the word "pauper " it is wmully in tended to 
des ig nate one who~e support impo:-;es a hur<l <'ll upon the 11ublic 
treasurer, while "indigent" is . m ore common 1,,. u ~-;ed to d esc ribe 
oue wh o is without pr·operty or means of eomfol'tablc suusistenc'e, 
but who is not a public charge. 

lVceks t'. P ennfil' ld, 8 .. t Conn. 844. 

\ \ ith thi .· thou~h t in mind , the Rll}H'emc eourt of "\Viseonsin in 
the c•ase of Cojrrcn 1!. Preblt•, 14-~ \Vis. 1 L 3; ] ;:; n. s. n:;-1-; 97 
L. H. A. ( H. K ) lOi!), has held that it was p rope t· fot· a town 
to furnish med i('al aid to a fami ly , all of wlwm WC're hid-ridde11 
by typhoid feYet·, under a statu te permit1in:.r it to J'el ievc all poor 
and indigen t persons whf'nc \'c r th<'y stood in 11ect1 thereof, 
nlthoug-h t h<' fami ly to whom relief wet~ given owns a s l ig-ht c>quit y 
in a s mall picc·e of p r operty, has some ct·rtlit a t a groc·r1·y stor e, 
awl n sma ll amount of lllOlH'Y· 

A r e\·iew of the opinion s of a numhPt' CJ f rou1·ts ,,f las t r cs0rt 
revE-als the fa l·t tha t it has been frcquc·nt ly lwld tha t a p r rson 
may he indige11t a nd sti ll possess pt·upel'l y . 'l'h'.' 1-{ n •a t W('i ght of 
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autuority supports t he ,·iew that a person is indigent when they 
are 110t possessed of sufficient funds to comfortably provide f or 

t hemse] Yes. 

No hard an d fixed rule ca n he laid down in determinjng when 
a n old soldie •· is ittdi~ent. Tt is a matter '"hir·h should be addressed 
to the sound disc· •·et ion of t he soldiers ' relief commission aud the 
board of superYisors. 

Publ ic funds should uot be expended in assisting those who 
ure able to eare for themscJyes. At the same time, we feel that 
the purpose and intent of the legislnture in the enactment of the 
<' hapter with refer·enee to soldiers' relief was to so provide that 
110 h ono rably clis<.'haqrecl U. 8. solrl i(' r or sailor should spend his 
last days in ueed of the 1·ea~mwble comf01·ts of l ife~ We do not 
th h1k the r ei ief should he denied except to those. who are in abject 
poYerty or paupers. It may be granted to others even though 
they are u ot public charges. As above stated, it is a question 
addt·essed to the sou nd dis<·retiou of the soldiers' relief commis
s ion ancl the board of supcr v !l-iors. 

lu a nswering your sel·ond questim1, p ermit me to state that 
Rection 4=35 of the ~upplement of 191!3 provides that the board of 
:mpP.l'YisoJ·s ma~· designate some suitable p erson in each township 
to cause to he decent ly int en ·ed th e body of any honorably dis
charged sold ie1·, Railot· or 1na I' in c who sr t·Yed in t he army or 11avy 
of the United S tates dtu·ing any wa1·, and w ho may thereafter 
have died without sufficient means to defray the ex penses of his 
fun eral. The expeuse of su ch funeral shall in 11 0 ease exceed the 
sum of $50.00. 

Seetion 434 of t he cod e proYides that a sum not to exceeu $15.00 
may be expended in tbe purchase of a headstone to mark the 
burial place of any such d eceased soldie r·. 

B. ,J. PO\VER~. A ssistant Attornry Gen eral. 

SOLDIERS' EXEMPTION 

Various Rulings of Attorney General on Allowance of 
Exemptions from Taxation to Soldiers, Etc. 

To the County Attorneys of Tow a. 

Dear Sir: 

April Hi, HllD . 

So mauy requests f or opuuons upon the question of soldierF\ ' 
exemption ha.,o;; been received by t his depRrtml'n t that we hove 
prepared an opinion covering most of the f eatures upon whieh 
RdYice ha!\ beC'n sought. W P ~ugge. · t that you acq11aint ;vourseh·e~ 

with the contents of this opinion and i11fonu yout· county offit•eJ's 
· thereof. 

Div. 1 

THE STATUTE 

Section 3 of chapter 380, acts of t he 37th G<>He1·al As..,.embly, 
p rovides as f ollows : 

'' The homestead of all soldie r·s, Railors or other personA in 
the military or naval ser vice of t he United 'tates shall be 
exempt from taxes during t heir term of servi~.·e in the JH'escnt 
war; ot· othet· pmperty to the aetual value of ten thous~md 
dollcH~ ($ 10.000 ) in t he ev<'nt. o f 110 su eh honwstC'tHl." 

Div. 2 

HO!\fE:-;TE.AD OR $10,000 OF OTHER PROPER'rY EXEMPT 

The first part of t he section says: 

'' The homestead of all soldie1·s, sailo1·s or other persons in 
the milita ry or naYal serviee of the United Htatcs shall be 
exempt from taxes during t hei r term of se t·vice in the present 
\\'ar ;'' 

'rh ere follows the word "wa1·' · a Rf'tni-('o)on , nn(l following the 
semi-colon the rlisjum:tiYe '' or , " showiug u c·omp ll· tc Hepara tion of 
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the first part from the pa rt wh ieh follows. The rema iuder of t he 
statut e I'NHl s as follows: 

' ' otiH'J' pro p<'~·ty to th~ at:tual value of ten thousan d dollars in 
th e t ' l'Cn t of no snch home."'leacl." 

I t is the opiu ion of t his departmm tt that if a soldier has a 
homestrad, on ly thr homestead is exempt from taxation . If he 
has no h omest ead, then he may have other property, real or 
personal, exempt to the amouut of t en thousand dollars. 

Tf the o11c C'nt it led to the exemption has no homestead bu t has 
fin mHliviclNl i n ter est in either real or p ersonal property, his 
interest in sur· h property is exempt from taxation, sub ject t o a 
lilllitation in value of t <'n t housand dolla rs. 

Div. 3. 

' VIIEHE H OMESTEAD STANDS IN 1.'HE NAME 
OF THE \V I FE. 

It is the view of this <.lepal'tment that chapter 380, acts of t h e 

:nth GC' ttrt·ul As~embly, should be g- iven a liberal construction 
with u Yit'w of seL·tlJ·ing for soldiers, sailors and other persons 
CJlfW:;E:'d in the military sen·ice of the United States th e benefits 
of t he <'X em ptioJt p rod ded, a))(1 therefore t he right to the exemp
tion should not be restr ic:tPCl or limited to a case wh ere the legal 
title lo th e homestead is in the uame of the person claiming 
<'xemptioll. 'rhc righ t to the exemption turns upon the question 
of whc·thcr the property son~ht to l>e exempted is r eally the home
stead of the soldier, sai lor or ot her person engaged in the military 
H<•t·vil'<" o f the United Statrs. It is immater ia l whether the legal 
title to sueh p r·operty is in the husband or the wife; the question 
to he <.lccilled is whctlw t· ot· not the property in fact is the home
stead. 

Div. 4 

NO BXEMP'riO~ FROIVI S PECIATJ ASSESSMENTS. 

It is our op i1tiou that the proYisions of chapter 380, acts of the 
37th General Assembly , do 110t exempt property of p ersons in t h e 
mil ita t·y sen ·i1:e from this payment of spe<·ial assessm ents for local 
improvements. This opinion is supported by the decision in the 
<·ase of M 1111 n v. B oanl ol S u pcrvisors, lGl I owa 2G where m 

' ' passing upon the question of whether special assessments are to 
be included in the term '' taxes,'' the conrt at pagl' 36 s tated: 
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"But tlHHJg-h the authot·ity to )eyy a :-;pc.-inl llssessment i~ 
clerive<.l from the ~alll e sOlll'l•e ( i . <'. from the lc:;r islature) it 
docs Hot follow that the words 'tax' or 1 tnxc~' aR foun d in tho 
CONS1.~rrUTJON, or as ordinal'ily under~tood, menus the 
same t hing as, or includes, special assessments. '' 

The provision of the soldiers ' and sailors' civil r elief act of 
March 8, 191R, set forth as dh·i~don 12 of this opinion should be 
noted in t lt L'{ sam<' ron n(>t•1 ion. 

Div. 5 

NO EXEMPTTO:--J FROM POlJ!.J rl'AX. 

No exemption is provid Pd in the Hf'ts of the ~7th Gcn€'nll As~t"n'l

bly from the fifty cents poll (h PtHl) t.ax provided for l-l<'ction 1:10:1, 
supplemental s upplement, 1915. 

Not· ha.o;;. any exemption b<'en ~J'imtecl ft·om t.lt ·• poll ( road ) tax 
provided for in sed ion 1!>50 of the s upplement, 1 !l l :1 , us nmendNl 
hy th e ~7th General Assemb ly, chapter 35!), Hlld following :;;ce
t ionR. H oweYcr, it shou ld he ohsC'rYed that three days' 11 oti ct~ 

mnst he gi,·en each pcn-;on liable for this tax; if th e p erson liable 
thet·eflH' cannot be llOt tfic<l, there is no mcnns provided by law for 
the coll cc· tion of t he sa mr. 

It shonl<l alRo be ohset'Vt"d t hat scetiotl 221 G-f33 , supplem ent, 

1!)13, proYidcs in pa rt as follows: . 

'' E,cry (J ffieer and soldier of the guard shall he exempt 
from jnl'y duty anrl /((b or on ill~ ?'oad on account of poll tax 
clurinu l! i.'{ tcnn of service. • • •" 

D iv. 6 

SOLDIER NO'l' OnLl GED TO cr~All\1 EXEMPTION. 

You will obse rve from the t:eading of chapter 380, acts of t he 
37th General Assembly, that it is not ineumbcnt upon the sol dier 
or sailor or person in the sen· ice of t he United States to cla im 
hi:.; exemption from taxation. It is the judgment of this depat·t
m cllt that it i!'; the duty of the taxing offh·crs to a secrtain who at·e 
entitled to thi~ exemption, antl to see tha t the exempt ion is gi\'Cil 

to the yarious persons e ntitled thereto. 

.A soldier may appoint some one as h is agent to designate whnt 
property ltc desires to haYe exempted f t·orn taxation, in event he 

4!i 
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has 110 honH•:-.IPad. I f ~nlll <' una HI h(ll·iz(·d JWI'son at tempts t o 
d<'si;.!II<IIP t ht• JII'UJH'I'I." wh ic·h sha ll ht• PX<'mpt<'cl to tlw soldier a nd 
th<' solcl i('r I'C' flltcl iat cs sudt dt•si:rnaticJtl antl <h•s il'<'s ot her property 
<'X<'m pt <'d , it is his priYi1Cl!C' to <lo so. lie is not·bound by the acts 
0 f a II tt I I all tit <>t'i Zt•cl pC' J'!';(Jtl j 11 clesi gnat j Jig' ('X('Jll pt iOilS i Jl }J iS behalf· 

D iv. 7 

L I~N( :T IJ OT•' TERl\1 OF SETIYfCE ~E('ERSAftY TO ENTITI;E 
A ROTJD IEH. TO EXEMPTfON. 

l Tn dc• t· tir e• word ing- of 1 hi ~ stn tutc, it is t he opi n iou of this d c pnrt
lH<'nf. t lrH t tltC' <'X<'mptinn :11Jnn~ providNl is ~rat t t f'd t o any p e r son 
c• JJ gag-<•d i11 the• m ilita ry o1· tHn~:ll sen·it•c of the U 11 it<'d Stat('S who 
t-;c t·vcs any 1wrt nf lhf' yrw· 1 !11 R, wh ic·h tax was due and payable 
• f :l ll U:ll'.Y 1, l !llD, aml for tlt c furth er tl't'lll of sf'rY i<·e of snch sailor 
or· soldif•r in tit(' pt'('SC tlt war. Ot· if sud t sold ir t· is in ~he service 
d11ri ttg- any }Hll't nf t.he yea r 1~1!) he is <'n1it 1Nl to cx<'mption from 
tht' t ax ass<':-.St•d i11 ] 01 fJ. 

ME~tn EH:-; OF ARl\:t:Y NlTH.. E CORPS A ND NAVY 
N l HSE CORPS EXEMPT. 

Memhf'r·s of the army nurse corps shou ld be con s ide r·ecl as "per
ROll~ in tltc mili tcH'Y • • • service of the U ni ted ~tatcas" a nd for 
that r·caso11 exempt f rom taxation to the same extent as that 
granted to soldict·s. The nur::;e corps h erein y·efcr rcd to is that 
o rga ni7.ed unde r t he act of F eb r uary 2. 1!101. (SN•. 1R3 1 lT. S. 
Com piled Rtatntcs, 1!116). ~[E>mbers o.f s uch corps a rc nnder the 
dirc<.:t SllJH't'vis ion of the wm· d rpartmcnt, and rN·cive the it' pay 
thl'Oug-h tlH• pay dcpat·tmcnt. 

I~crson~ in thr hor-;pital cot·ps of the m·m~·, inc·ludin~ nm·scs, a r e 
cntt t led to the same exempt ion g t·antcd to solllit'rs, for tlw reason 
t J~nt they arc person s in t he naval scrvir(' of the U ni ted , 'tntcs, by 
vt r tnc of the n.C't of Ang·ust 2!1, l f>Hi. ( ~<'C'. 2G11 -n, U. s. Com
p iJ Nl tutntcs, 1 H16). 
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Div. 9 

RED CRO S NUR E.', \VIDOWS OF SOLDIER , Y . ~i. C. A., 
SALVATION AR~IT AND KNIGHT OF 'OLUMBUS 

WOHKERS NOT EXEMPT. 

H(\d ' ross nun;es are n ot persons in the military or naval service 
of the Un ited States. They are working- under a separate a nd 

independent organ ization , viz. : the Amet·icnn National R(:'d C t'Oss, 
a cor poration or~an izerl by cong-res."i by the ll<'t of .Januar y 5, 1905. 
(SC'e. 71>17, U.S. Compiled Statutes, 1!>16). 'fhf>v r eceive their . . 
pay throug-h such organization, antl while rcspon~iblc to some 
extent to the military authoritif>s, yet t hey cannot be conside red 
as a member· of eit h e r the military or nu~·al units of the United 
States . 

T here is no provi~ion whatsover in the statu te exempting widows 
of p ersons wh o have been '' soldiet's, sailors or othe r persons in 
the militat·y or uaval sen· ic·e of the l nitecl . 'tatcs'' from tuxes. 
Likewise, there is no pt·ovis ion exemptin~ persons cn~a~cd in 
Y . 1\.1. C'. A. , s;alYation Ann~· . J(ni~hts of ('olumhus, J ewish \Vel
fan', or such kitH.lred worl\ f rom taxation. 

DiY. 10 

Hg A J; PHOPEH'l'Y P tJ IH ' llASg f) Al~"'T[i;H. AS~E:-;~M_gN'L' 

N O'l' EXgl\1P'l' J N rr llE IIA NIJS O L•' A ~O J .JlHER. 

H t.•a l J>l'Opl•rt y JHll't hased after th e tax li<•n a ttal' hl's is 11ot 
cxet11p t fro111 taxation, e\'l'tt t lll > ll ~lt in the huntls of a su ldi<'r. 

~1.'1' 1 ion 1400, supp1CIIIL'II t, 1 !1 1 :l, providt•s in part as fo llows: 

'' 'l'aXl'S upon r<'ul <•stat<' slrl rll IJI' a lit•IJ thl'l'l'PII a~a i nst all 
]H•rsons t~xt·ept t h <' stat <•. • • • As ng-ainst th(• pun·hasc r, sw· h 
li<•n shall atttw h to t he r<'Hl estate 011 or afte r the :Jlst d uy 
of D C'L·<·mbt.•r j n l'i.lt'lt yt•a r . ·' 

l1'ttrl hermon: in t hr c·a:-.1' of P irsl ('flnfJrr fiO{iunul ( 'h ttn·h of 

( 'rcl"r Rapids 11. J,inn (',,llllly, 70 I owa :1!Hi, tl H' plai11tiff, a 
n• l i)!iolls c·nt·twt·a t io11, i n .Au~ust , 1 HHO , p11t'l·ltnsf'<l a t• ity lot for th e 
}IIII' Jio:o..C' of l'l'<'ding- tltl'l't'(I JJ a h iJil .. L' of \\'01':-.h ip, an<l it was usPd 
for 110 nt hl'r flllrpos t• aft<.•r its purvltast •, lntl i11 .) all\1<11',\' ol' tltt• 
S illllt' year it was assc•ssf'd tu t!H• pluintifl"s l!l'tll tfn r . 1t was lll'lcl 
that the pro}IL' l't.V ww; 11ot. e.\empt. in tltt• ltalld -.; ol' th<· plait~till', 

t'rn111 t u.\at ion for the year 1HHO. 
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In part the opinion states: 

'' J ,and, not exceed ing one section, 'devoted solely to ·the 
approp r iate ohjc<..:ts' of a religious institution, is exempt from 
taxation. (Code 797 ) . All peoperty of the state not exempt 
is s ubject to taxation each year. (Code 796, 807). The taxes 
arc lev ied annuallv and <>al'lt as~('s.-.;ment cmcl levy are for the 
year in whieh the},' are macle. Th e lot in question was, with
ant doubt, in a condition to be taxed for more than seven 
months of a year; IH'ing-, for that time, the property of the 
plain tifl"s g-rantor. \ Vit h in that time it had been assessed. 
'rhe taxes were not levied until Septeml){' t·. Tt is not necessary 
to inquire whether the tax was a l ien from t he assessment. 
It is s uffic·i en t to kn ow that for seven months of t he year it 
was subject to t axat ion, and that during all that t ime it was 
suhject. t o assessment and otiH' l' proeeedlng-~ }Weliminary to 
the levy of the tax for the whole year, wherelJy it was brought 
with in the ex<>rcise of the taxing power. The lot . be·ing su.bjeot 
to ta:rn.t.'l:on , rrl'lainly ouoht to pay trlXcs [o1· that time. But 
thr1·e arc no 1n'Ol'1:.~1:ons of the law u.ndm· which the tax 'may 
bP apportioned. Th e stale m1ud lose the whole ta.x, m· the 
1)1ainl£ff ?nu~~t ]Jfl!/ ·it . I n tlt r. f'J·t>rf'isr: of ?:t.<; po·wer to 1Jrotect 
·it s 1'f'. t' P?111 f! th e sl atf' may rnfm·rc flu' ta.t: for th e tohole y ear. 
'Tltc <'X<'mpt ion from taxntion, mHlcr code 7CJ7, was not 
intcndf'cl to net J'C' trospcetiw' ly. and (•xempt from prior taxes, 
0 1· JWio•· 1iahi1ity for ta x<'s. 'J.,Ite provision was intended to 
OJWI'<It<' pt·o~ rwd.iYrly, cmd to exempt property from future 
1iahili1y • * '1" ' 

Tn v iew of :-tPI't ioJJ 14·00 o f th<> :·mppl(l nl<'llf , 1 ~ 13, and t h e rca
.,;on ill g- in llH• for('J:.wing- f'ase , W<' ill'l' o f the opi11ion tltut r eal 
p•·opet·t.v H1·qui 1'P<l l1~' a sol<li<' r, f'rmn on e in who~c hnncl s it wonld 
he f-m hjf"c·t to taxation, aftt•r· lmving- hf' l'll asses:-t(•<.l , is 11ot exempt 
jn su(• lt soldicn;' hands. 

ni,·. 11 

WHEN JIOM~f·n'BAD HEf ~O PfTH( 1 fL\RED ON P 1\ YMENT 
PT1AJ'\ 18 EXEl\1 PT. 

Whc•·c n snlclif'r is pun·h n:-t ill g a lt onw~t<>ncl upon c·o ntntd and 
title is to t'f'rnain in t he V<'I Hlot· Ulltil c·edain pa.'' lllC'nt~ nrc made, 
he i :;; cntitl f' cl to <·.1aim stH·lt ltomcstC'acl Pxempt from taxa tion }11'0-

. ' 
Ytde<l~ howev<•t·, tha t i11 t•ase the <.·<Jntra<: t states tltttt the Yendor 
~"hull pa~' all tax<>s on s<t itl }II'(IJIPri .'', th <.' n in thuL eYen t tl tc ltnme
l::itca<l shonhl 11ot h (l PXelnpt. Thi s is :-;o l'o t· th<' n·aso11 that the 
one oblig"C'd to pa_,. th e tnx lllld t•r th e• t·ontr;wt is 11111 C'XPmpt from 
taxation, and it woul(l IH• o f 110 aitl to fh C' soldi er tn t''\Pmpt such 
a h omestead s ince he j:-; n ot liahl t• f()r the t ax tltcreun. 

OPINIONS RELATING TO SOLDIERS AND SAILORS 

Div. 12 · 

UNITED STATES STATUTES RELATIVE TO SALE 
OF SOLDIERS' PROPERTY FOR 1'AXES. 

709 

In addition to the foregoing, we desire to. direct your attention 
to the soldiers' and sailors' civil r elief act of March 8, 1918, in 
which congress made the follow ing provisions reg-ardin11 the taxa
tion and sale of property possessed by one in the militnry sN·viec 
of the United States. 

Article 5 of said act provides ill part as follo,vs: 

': ( 1 ) That the provisions of this section shall apply when 
any taxes or assessments, whether gcneml or ~pecial, falling 
due during the p eriod of military service in rcspc~t of r eal 
property owned and occupied for dwell in f{ or business pur
poses by a persou in military scrviee or his dep endents 
at the commen cement of his period of military sPrYiee and still 
so occupied by his dependents or employes nre not paid. 

'' (2) \Vhen a11y p erson in military serv ice, o1· any person 
i n his behalf, shal1 file with the collector of taxes, u t• other 
offh·er wlrose duty it is to enfort:c the eo11 C'c·tiou of taxes o r 
assessments, an affidavit showing (a ) that u tux or a::;sessment 
has been assessed upon property whieh is the snhjcet of this 
l'leet iOlt; (h ) t hat sw·h t.ax or assessmt'nt is unpa id, an<.l (e) t hat 
by reason of ~uch military servil'e the ability of stwh p en-.;on 
to pay stH·h tax or a~se!'if.imrnt is mnterially affc<·ted, no sa le 
of :-;nelt propel'ty shall be made to enfon·e the rollcdioJt of sueh 
tax or as:-;essment, o1· any procccdiug- 01' adion for such purpose 
l'Otnm Pn c·ed, exerpt upon 1Nn'C of l'Oll r't ~t·anh•d upon an appli
eation made tlH•1·efor hv snc·h C'Olle('tOI' nf o tl1 P.1· offkPt'. The 
~:ourt t.hercnpcm nw~· siay sllt'lt pt'Ot•f'eclillj.!:-i or :-nlt'h sale. as 
pro\idcd in this aPt, fot· a p t:> riml <• x i<'IHling- n ot mnre than 
~ix months after thl' h"l'tllinatioll of the war. 

'' (3) \\TII r 11 hy law snl'h pmprrty may he sold or for
f eited to enfOJ'f'C the <·ollc1·tion nf s tlt'!t lax or· assessment, 
~m ch person i11 military s<· r·vi<·c slwll ltavc the rig-ht to rNler m 
or· f'omm en ec an action to r edeem stwh pr·oprrty, nt nny time 
not Jatr r than six mrm ths af te1· the tr•rmina1 i(ln of StH·l1 :-wrvicc, 
b ut in 110 l'cts<' later titan six months a f tct· thC' tc•·minat.ion of 
th e wur: hut this sl tc-.111 liOt be takf'n to Rhortl'n any pcriocl, 
11ow o 1· hr rcaftc>r pro,·i<.lrtl by the laws of any st<ttc OL' tPJTi
torv fo r sueh redemption. 

'
1 

( ~ ) Wl1 enc\'l"l' <my tnx o 1· aHs('sSrn<>nt ~;hall 11ot lJp paid 
whc>n clue. 1-'H<·h btx o1· nssrss tn en t. <ltw and 111tpui cl shall bear 
intr rest u11til pairl nt. the t·atc six pPr <· r nt mn pc1· annum, 
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a nd no other JWn a lty 01· inte•·est shall he incurred by reason 
of :-. ueh non pH_nn r n t. A ny lie n fo r suc·h unpaid taxes or assess
m e n t she1ll also in(·ludc such i n terest thereon . " 

Tt wi ll t'1111 s he not(•d 1 hat it i~ the p ol icy of the law to grant 
e Ycry prot<>dioll possible to any IJC I'son in the 1nili ta1·y or naval 
scrvH·c and to Jli'C\'ent fo r feiture of h is rights t hro ugh tax sales 
duri11 g- !tis absence. 

B. J . PowEHs, A.{i.~ l:c;tant Attorney General. 

l\' HO F.!\'TITIJJ...;U TO J.~XF.~JPTlO.S F llOM TAXATION 

Un<l or the provision s of section 3. chap ter 380, acts of 37th General 
Assembly, it is necessa ry that the claimant be in actua l service and that 
such service be in the particular war referred to in the statute. 

Mr. E . ,J . W cnne1·, Countv AttoJ·tlCy, 
\ Vatcrloo, I owa. 

D (•a r S ir: 

February 6, 1920. 

\Vc ha,·e yonr favo1· of the 4t h im;t. wherein you sul>mit the 
f ollo w itl g' que~tiou for tl1 e opi11iun of t his department. 

You Rtate : 

''OuJ' <'Otlllf y awl i to1· is d c•s ii'Otls <1f a r·t!ling wi t h r eferen ce 
to t he exemp tion from taxatiuu of homL•stea Lls cmd proper ty 
or soldiers of t he worlcl wat·. 

'' 'rlle m att('r is (•ovt•rctl hy sc·d ion :~. <:ltnpt.t•J• 3HO of the 
37th Gf'rH.' I'a l A~S<>llll>ly. 

"~fe JI Hr·ticulady de~; i n•s t<~ k11ow w ltctlt<•r the exemptio n 
a ppltc!'i t n m en who wen .. sold w rs, a 11d \\·h o arP. 11ow at h om e 
undisc·haq!Nl anti r <'eP iv ill Jr * 1 .00 JH'r m o n t h f rom the federa l 
g"OVC'I'mnent o n an·ount of hPing- s uhjett to r-all. Of cou r se, 
these m c•n a t·e l iving t lte life (If <·h· ilian~ aud arc cnjoy i11rr a ll 
the r ight)) aml ])rivi lcg<:>s o[ l'ivi lin11s, though they ~re ~':inb
j ect to c·nll at any tim<'." 

Sedim1 :3 o f <: haptPr 3BO, ac-ts of the :37 th Gent•J·a l Assembly, to 
w hicl1 you l'<'fr r, r ea(h; a s foll ows: 

'' 'J'h_e_ homestead of all s<.~hlirrR. sailm·~ m· o lh<:>r p e r son s in 
the 1111h ta 1·y or nantl ~C'l'\'l t·e _of tlre Unite<l States s h a ll be 
exempt fl'om taxes durmg t IH'II' tt~r·m of servi r-P in t h e pres
ent war; ot· ot.h er _PI'opcrty to 1 he ad mil value of tc·n tho usaud 
dollars ($10,000 ) 11 1 the event o f 110 su <.: lr homest r ad. " 

OPINIONS REt..ATfNG T O SOLDll<~RS AND SA I LORS ill 

The exemption is (:!rant<:>d to sol<li e 1~, ~nilor~ lliHl oth(' t' pet'!'\0 1\l~ 

in t he n1i litary or naval service of the Unit ed Statt>~ dur·ing th eir 
ferm of sN·1·ire i 11 th e p1·csc11t war. 'ro en tit le th£> cla imant to the 
exemption p1'0Yided for , two indispl'nsable tl1ings nntst cx i~t, 

namely, he must he in the .~n·vicc ancl such senrice must be in the 
11rrsent wa.r. No presumptions, in favor of the claimant, may b e 
indulged in when constru ing an e.'<emption statute. Uudcr the well 
settled principle of law, that taxation is the rule and exemption 
tlw rf'from the exception, whateYcr presumptio ns at·e p e t·mit.t.ed 

must h~ in faYot· of the rule and ag-ainst the except ion. 

It may be admittl:>d t hat, te<" hnieally ~peakin g-, we a re still at 
war with Germ any, hut actually and in fnC't we a1·e not anrl have 
not b een at war w ith any nation for mOJ'C than :1 yrar, and if th e 
matte r hefot·c us was l'on fin cd to the ~ole q uestion of ·whf'ther u 
soldim· or sqi lor actually in t h e t·nilibtry or nantl se1·vire at tho 
present t ime was en~ag-<'d in !;CI"lJi.rc in th e present UJfU', we wouhl 
donhtless b e constrained to ansWC'J' the f)ll f'Rt ion in the 11cgat ivc. 
But in addition to t h is, the claimant. i n the case befot·e us h as 
h cen r ei icYe<.l fr-om servir·c. H c is, or ean he a t home and e ng-ag-erl 
in pl'ivate purs11its, an d the nl<'rc fad that he i!o\ t N·hni l'a lly listed 

~sa ' 1 rcse t·ve'' a nd r<'rf'iYcs $1.00 pet· month fr~m the go\'e rmncn t 
<lof's n ot con tin ue h im in the sen ·ice. Th e stah1te n ot o nly con 
templates a ctual ser vice, bn t fn 1·ther c·ontemplatrs that su ch serv ice 
s hould he in t he pat·ticu la r war r cfer r<.'d to in t he act, an<l upon 
n o t h£'ory ra n we sec how t hf! c·la iman t C' atl h e lwld 1·o hf' in actual 
se r \' i< ·<:>, or in theor ctic·a l o r any other ld ncl nf s <:>rv i<'e in the war 
refcrr·Nl to in t.he statutr, a nd we, tl ii~ J'C'for·c, rule that h e is not 
<:>nt itled t o the exC'mp ti(\11 ('}aimf'd. 

.J. \V. SANDI'~KY , As.,·islont Allon tr'!} Ocneml. 

R:U .E OF P ROPI•:HTY ~EXKMPTIOX FHO~I TAXATIO~ 

U nde r par3gra ph 7 or section 1304, s u p plcmen ln l s upple m ent as amended 
hy 37lh an ti 3~th General A:;sembly, the R'>ld ie r, In case or sale of thl) 
p rnpPrty ili on ly e utitl cd to such portion of the exemption as ha d 
accrued at the period ~ale was made. Exem[Jtion to soldiers is a per 
sonal right and does not descend to he irs, unless t iH:y nre Included in 
class to which exemption i-s g ranted. 

l\f1·. IJ. A. Riter , Connty AttornE'y, 
R od\: R apids, J ow a. 

D Nll' 8i t~ : 

Mn r·<-h !l, l!l20. 

'\\~, . han~ yonr re() lH?~t for thf' opillioll of this (kpartmf'n 1 o n the 
fo1l o\':ing q ue~ti otl~ : 
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Yu u ~late : 

"(J) D oes th e sale o f exempt p rop cl'ty by a soldier , where 
the tr·ansadion and sale takes pla t e dur ing the y ear in ques
tion f or taxation and follo·wing the assessm ent by t he assessor, 
but by levy of the board of super visor s, t er m inate the exemp
tioil for t he year in (]Uest ion ? I f it does t er mina te the 
exemptiou, at which dat e of the year must. t he t r ansfe r be 
macle? T hat is , is there cm y par t icuhu t ime d urin g th e year 
hf'f orr whieh it would te r mina te, and aft er which it would 
11ot ter rn i11ate 7 

' ' (2 ) In case of t he decease of the soldier after assess
mc>nt hy t he assessor , hut pr.ior to the tilnc of levy by the 
hoat'tl of supc t· visors a t t heir Septem b e•· m eet ing-, t he p arty 
dyin g- i11tcstate, docs the exempt ion a pply or does i t n ot 
a pply 1" 

'I' he q ucst io11s presented in voh ·c til e con~trnct ion <;>f paragraph 
7 of sertion 1304 of the snpplemC11tal snppl<' tnellt , as a m ended by 
t he 37 t h m1d 38th General A:-;scmh}i ('~ , and in ol'der th at we may 
v iew a nd cm1s ider t his rwragt·aph jn t cll igeHtly it m ay not b e 
a miss f or u s t o s('t the ~nm · out in ful l. 

Jt JHOYides : 

7. T Jtc p t·operty, 11 ot t o cxccC'd Re vcn h undre d d olla r s ill 
t axable Yalue, and p oll tax, of an y honor ablv d iscb a r o-ed 
UJl ion soldier Ol' sa ilor of the Mcx i t·~n wa r or of th e war

0 

of 
the r ebeJlion, or of the widow remainin,..,. unmarTied of su ch 
soldier or sailor , a11d t he pr·oper ty n ot to ~xcced thr ee hun d red 
d oll ars in t~xal>l e v~lu e a 11d poll tax, of any honor ably d is
el•a rged so1c1Ler or sa tlor of the war w it h S p;dn Chin ese relief 
expedit ion , or t he Philippine insuncction , or ' th e ·w.idow of 
any su ch soldier or sailot· remaining u nmarried . It sh a ll be 
t he _duty o~ every assessor ann nally t o make a Jist of su ch 
soldLCrs, sa l1 or s a ud w idows, and to r et urn such list to t h e 
county auditor upon fo rms t o l>c fnrni shed bv su ch auditor 
f or that pur pose ; bnt the fai lm·e on the p art of any assessor 
so t? do sh.all n ot aff~e t the Yal id ity o£ any exemption. All 
solch crs, sa1lors, or wtdows thereof r ef erred to h erein shall 
receive a r educt ion equa l to th Pir ~mount of ex emptidn , t h e 
5\ame_ to be . made f r·om the homestead of su c·h soldi er or sailor 
or wtdow, 1£ he o•· she ~hall so O\Tn a hom estead of t he value 
of su e_h exemption . otlH•rw i~e out of such p roperty as sh all 
be ~csig-l~ ated and owned hy the soldier , sailor or w idow, su ch 
cles1g-n~tiOn to be made ~ i thcr to t he assessot· or by wri t ing 
fil~ with th~ co~:mty aurl~to •· on or before J uly fir.· t each year. 

T he exemptions. herem provided sh all also extend t o t h e 
p roperty of th e w 1fe of any sur h soldier or sai lor, w h ere 
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th ey arc living together and occupy ing the same as t heir 
homestead, and be has not other wise r eceived t he benefits of 
t his sect ion; provided , h oH:ever, tha t such exemption shall 
only ext end to the p en'od dnring w h ich such soldier . snilor or 
rnnrin c O'r tvidow the1·eo[ or the wife m· m,inor child of any 
S'lteh .t;oldier , sm·lor or ma ~·itt e rem ain s the owner of said prop
e.d y , and upon the sale thereof t o any pe1·son other than 
those of the class incl1tcled in this sect ion., said exemption 
shall cease, and the 'Prope1'ty shall be subject to t a.xat·ion as 
othc,· proper ty ." 

Prior to the a men dment adopted by the 38th General Assemb ly, 
a nd which is embraced in t he l ines in ital ic, th is department 
had, on d ivers occasions, b een called upon to coJlst rue the para
g raph , and in each instan ce, where the right s of t he party to the 
exemption were qnest ion <:'d or d isputed , we heln that if t he ex emp
tion h ad been allowed by the assessor a nd so en tered on the t ax 
records hy the proper officers by S('ptembcr fi rst, ·th nt t he r igh t 
to such exempt ion becan~c fixed, and that a convcyant'e of th e 
prop erty prior to D cccmb<> r 31st f ollo,vin g d id 110t defeat t he 
cx('mption , a nd that the property so cmnrcyed was exem pt , in t he 
band :-; of the g rantee, to tbe ext en t of the exem ption th ct·ctofore 
allowed , and the taxing officers of the r-:;everal com~ties of the state, 
quite generally, if n ot en ti rely, observed such rule in th e collection 
of t axes. 

' Vith t his fa ct in mi nd, we wi ll endeavor to asc·er tain and 
determine wh at chan ge was effected by t he latter amendmen t. 

It is obvious that the leg islature in tended to ch ange the rule 
or· . .;;ysrem which we have endeavored to ou tline, but the d ifficulty 
is to cletl'rmi nc to what extent such eJta n g-e has b een cffcc~ t ed. The 
words ' ' such exemption shall only extend to t he per iod s u<'h sol 
die t· • "" • r emai ns t he own e•· of said property, " a re, aA it a ppears 
to us, som ewhat coufusin~, and we fiud it r ather d ifficul t to reach 
a sat is fadory coJJcl usion as to their purport and m ea.ning. If 
t hey should be held to mean that the exemp t ion shoul d b e spread 
over the entire c-alendar year, and the proport ion t bel'cof wh ieh 
should be allowed is r epresentrd hy th e pa r t of t h e yea t· ' i\'h ich 
h as ('X pi r r d or elapsed a t the t imf' the sale of th e property is 
marle, the objec· t sought wouhl nwlo ubtedly be se<· nrctl , though 
it wonlcl necessitate the asee rtaiHrn <'Jlt by the tux i11g offieer of t he 
cxac·t d ate o f t he per iod w hen t he exemption r c·ased. "'In othe r 
words, the~ datr of th e sale of th e propC' rt y. Til e i·lppli \' a t ion uf 
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this rul <• would l'l'q nit·e s u(·h offil'el', after as('ertaiuin g such date, 
to divid e the tot al amount of the exr mption hy the number of 
<lays i n a f•HI<"tHlar y<"ar, a nd mult ip ly the> amount thus obtained 
by the> uumh<"t' o f days wh ic:h had elapsed at the date the sale 
of the· J>I'IIJH•rty we~s c·nn~ummated. This, we think, was the legis
latin• intrnt, and we at·c of the o pinion that it should b e h eld 
to hr th e Ja w. 

'f' hc l'lll c•s wh i<· h w<' ha ve hc·ld appl i<·ahlc to the first q uest ion do 
11ot obt.Ji n us to tile st•c·oJJtl. T he rig-ht tu £111 exem ption u n d er 
t hP pu t·ur,!THJI II of t he sC'l'tion whi('h W f' have set out is, u nques
tionahl.v, <1 1)(' 1'SO IIltl r ig'h1 , fm· the benefit of the t•luss de~·dgn atecl 
in th e· p ul·ag- t·ctplt , <111(1 tn a.'· not he f'XfPtHled to Pthers, a 11 d unless 
thP p m JH' r t .v ot' thr d rc·easC'd sol d ier th~st•f' IHi s to the cl ass in 
w ltosc l!tt 11ds it would J,r l'Xrm pt to t hr same rx trnt as it would 
in his hand s , til<• ••xt-mption c·L·ar-;C'll atlll was h'\ rllti n atc•tl by his 
dt•a t h and tit (' propL'rty in 'JUl'!o;{ ioll J,ct·anh.' s lll ,j <~<· t 1o taxation 
tlH' sa m<• as ot !Jc·r Jlroprdy. 

tl. \ V. ~A:"\Dll81~Y, .·l ssislrt lll A llorncy Or ncral. 

H E ( 'O IUH ~<0 OF SOlJl.H EHS' HISCH A H GES 

T he county r ecorder sh ould r ecord w ith ou t charge any final dischar ge 
of ati y soldi e r . sailor· or marine of the U nited States. The final dls
chnrge may be h onorabl e, dishonorable, or a "bob-t<lil." but a d i'Scbarge 
from t he draft ~;h o u ld not be r ecorded. 

M t·. Maxwt'l l O'Bric•n , ('l)unty Atlot'IH'Y, 

Osl\uloosa, lo \\·a . 

DI'U I' Si t•: 

Apr· il 11 , l !H9. 

A HltCJI't ti II H' ag-o your t·outtty t'et·o rd t.' t' t'CIJH L·st(•tl this tlC'pH 1·t
ll~l'nt to J'('tH le r an op i11 ion t<J h im t'tJ:,.!anl illg- t he I'<.'L'OI'l1ing of 
<l ts(·ha l'g'l' s of soldiers and sai lors from t he m ilitan· se n ·icc of 
th e Un it ed • 'tates. Tit <' m<!ttct· is of s uc1t g-<•JH'ra i importance 
that WC' ha\'(•, therefor e, preparctl t he fo llowi11g- opin iou, and we 
d esir.c that y ou iufo rm yunr r etordcr of its t·outc>nts. 

Y our n•t·orde r stat C>s: 

'' I _ have _been n•quc~t<..·d to r <•_t·ord 11ut only tlw rc~ular 
hotlllutbl t• dts(·h~Irg-c from t/1 ~ 1. llt h'd Stal t•s <ll'lll,\' alld Havy, 
h ut. nlso wlt~t Is t· a lled a dtst·har:,re f rom t h e d mft.' A lso 
~" d ts.'~ha t·g:t• h om the at·my which dot•s 110t say ltn110 1·able, a n d 
ts JH lllt et.l ou blue papet·; also n•lt•ast~ fr·om. aet i\'e duty in 
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t h t• llilY,\' p l m.•i n~ a man in the navnl l'('. 'Pl'\'<'; Hlso cl hwlult'~C' 
f t·om th<' IIH' r chau t m~win<', and dis<'hHl'g'<' from t iH• xtatP mi l it ia 
whi1·h waR is.•mcd ;.lt the time thl' tnl'll t•tdish'<l f o l' s<' t'Vtt"e 
O\'C' t' . C'as. 

The :~H tlt CrC'IlC't'al A~srmhly <'tHH'1l'fl the following pronstoll ~ 
\\'ith n~fN·C'n c·C' to the rcPordin~ of d i~t· ha 1·gps of sol dic•t·~ anrl 
~1 ilo r-s: 

" i\ N ACT 

' 'TO HEPEA L H OUSE FIJJB 'NO. 17 Ol~ 'l'HE ACT S 
OF 'l'HE 3( TIT GRNERAL ARHEMBLY AN D 'I'O ENACT 
A :·H JHWrl'rLTE 'l'llEHB:~,OR TO J>HOV I D~~ FOR TH E 
HE('OH Dl ~O OJ•' DT:--';C II AH.(H~ PAPE l{8 OF D I ~

( ' JL\HC:ET> SOLO IEHS, HATLOHH A ND M AR INER. 

" B I..; l 'f' E~A< 'TED BY T il E Gl~NERAT J A~REMRTJY 
OF Tll l ·~ ~T.\ 'l' E <H, TO \VA: 

· · ~<'dion 1. Th at Jlous<' Filr llllnth<'r '\('\'<'lltf'l•n ( 17 ) of 
th l' Hds of tht• :l-.t h Gen<.•ral Assemhl ,,· , wlt ic· h ad was cluly 
passed hy f IH• H ouse of R r presrn tat i,·rs ancl t hP Ht'II Ht P, a 11<l waH 
si:,.! tt<>d b,,. the s peaker of the H o usP and th<· p n~si dPnt. of t he 
Sl'll<tt<' a nd <lPPI'OYC'd hy t hl' governo r, and was, on Ma r<'h :l, 
1!)1 !), fi lf•cl with tlw sec·t·dm·~r of statC', h<' an d t he• same is 
lwn·h.'' r<'pNtl etl and I he fo llowing C' natl t'cl in l i<' ll tltPt'Cof: 

" 'L' It r <·onnty rCC'on1rr of Nu·lt eounty in t his Rta te shall 
lllllin ta ill in h is offire a F-> J H~e ia l hnnk in wh i<·h lte shall, upon 
n·qurst , r e<·ot·d t he :final d ist·l ttll').re of at1y sohlie r , sailor o1· 
lllHI'ine of the U ni ted Stat,~s. No rN·m·ditlg' fC'c shall he rol
lrc· l t•d whf•n the sold ier·, sail ot· ot· mnrinf> f'C'<JtH•sti ll l! s nch 
l'<'t·onl s ha 11 hP atl llC'tmtl r Ps i<lrnt. of su id t·nuntr nr shaLL 
haY{' hN•n sm· lt a t th<' t inw of h is l'lltr·an<·c into tl11: scrvit·c of 
tll r lJnit c•<l Staf<'~. Jn a l l ot her· t· asrs the lrg-al frc shall he 
t• lt arg-ecl. 

'· S c·l't io11 2. Thf'I'C' ~ha ll hr kept in c·on iH'c-1 ion with fmc· It 
l'<•c·ord an al pha hetic·a l in<lrx r <' fc r r ing to th (• twmr of the 
~oldic•r. !-.H ilo1· o1· lll<lt'illr, whosr na nJC• appPars i11 l'a<·h d is 
c·l~<t q.!l' Jl<I JH'I' a s n•c·nnlNl. 

·· St•d i"n :1. Th is <t c·t lw ill Jr of innnr dial t• i•u pn rta tH' t' s hal l h1• 
in fnl'c•c> fm111 nn<l afti' l' its pnsst~j!c• and pultli c·a1 inn in I h<' 
n.•s l\fe~illt'S HP~ . .dstf'l' illHl t hf' Dr" l\rnitH'S ( 'a !· ifill, lli'WS papr rs 
pl d ,Jis ltc·d in ))('s 1\foinrs. Towa. 

" rr . . J. 1\T A;'\/ 'fZ, Sprrtktl' of lh f' l! tJdsr l 'ro Tr' JII. 

' ' 1~1\N E~T H. Mootn :. Pr ,..:idr 11! of thr· Snwfr•. 
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I( 1 lt r•rchy ecrtif.v tltat this hill ori~inat ccl in the House and 
is know 11 as Ilousl' F i I c i'\ o. fl:~7. 

"W. C. HA lVfSA Y, Chif'[ Clrwk of llr c ll01n~e. 

" i\ppro\·f'<l :1\fan·lt 17 .A. D., 1!)1!). 
''W. fJ. IIAtWir'\o, Uovrrn or." 

You 1vill not.c that the sN·ond parag raph of scetion 1 provides 
tllHt tl1 c recorde r sl1all IH'<'P a special Look. in which he shall, 
upon r eques t 

u rr·cord I he fi no l disrlutrgc of any sol d1'rr, sail 01· or nutn.ne 
of the Un-ilccl Rla!N>." 

The r e<'ordc>r should rreorcl such discha.t·g-c whether it is an 
hOJlOI'a hlc d is (·ha r·~r , a <1 ishOJwrable diR<•luugc or what i.:; known 
as a "hoh-t a il. " The la t tcr c1 is('h;:uoge i ~ ordinarily pri11ted on 
blue paper and is iss ued to a soldier when he i s discharged from 
the servit•c with out recomm 0t1clation for l'C-cnlistmPnt. The refusal 
to r ecommc11d may be Pith c r hC't'anse of phy~ieal disabil ity or on 
account of c· ha ractcr. 

The d is<:hm·gP. ft-om t he d t·a ft , m entioned in the inquiry, is not 
a uise'h a rg(~ frum t h r scn ·icc of tlte Uni ted S t a tes . It is more 
i n the nature of an order fo r· r ecla!-is ifi<:atioJl of the p erson uamed 
the r ein. Ile i:::; 11ot diseha1·g-ed h om t h e military service by receiv
ing stH:h an i n!';tntmeJtt. H e is m erely ord r r ccl r eturn ed fo r the 
purpose of l'Pt·lass ifi<:at ion undC' r the clra Ct, and w e are of the 
opinion thut !-.U t' h a d iseharge is not to be r ecorded. 

R elease from actiYc d ut~· i11 the n avy or from the merchant 
manne IS not a fin a l d iseha r ge a11d s hould not be r ecorded . 

A d ischarge from t h e state mili tia is n ot a ":final discharge" 
from th e a rmy, l H\\'Y oe nuu·inc ser vice of t he U nited S tates, and 
thN·dorc is n ot to be reem·d cll . 

B. ,J. P ow 8ns, Assistant A ttorney Gcn e1·al. 

SOJJDIERS' ME!\fORIAJ; DUILDJ~G 

In c-al'les whPre U1e coun ty erec ts a soldier's m e morial uuild i n g under 
the a<"ts oC t he 38th Gene ra l AS6em1Jiy, t h e board u l s u per v is ors have 
charge of t he e r ec tion and m a in tenance of that building by virtue of 
the provis ions of section 422, s upplemental s upvle m e n t, 1915. 
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.Mt·. Newton \V. Robel'ts, County Attorney , 
Ottumwa, I owa . 

Dear Sir: 

June 7, 1919. 

W e Juwe y our Jct t<.'l' of Mny 2Rth in which yon aRk for om· 
opinion 11 pon the f ollowing mat t er: 

' ' The ac t of t he 38th Gen et·al Assembly with r eferen ce to 
the er ection of memorial bn ilding-~ ( Hou~c ~-, ilc 215) provides 
that the c ity or t.()wn <'onncil shall nppoiHt a 'community c ivic 
congress 8 

• • being- three persow;;, rrs idcnt s of said e ity 
or town, • • •' who s ha ll co-operate wi th the co uncil in all 
matter!'\ p e1·btining to community impt'O\'Cm en fs and a lso with 
referen ce to a memorial b uilding. In. case the mrmor iul 
huild ing .is C'Onst.rnr.terl hy th e C'Ollll t y in~tend of th e (•1ty 
docs the act imply that the hoarrl of :::.npervisor f4 shall haYc 
snpcrviRion of the erec tion and maintrnance of sn r h mcmo1·ial 
hnild i11g 1' ' 

. H o m-:c :file 215, as ori gimtlly in t.rodnrecl , merely g t·anted powrr 
to <•itiC"s ::m<l t own authot'i 7. in g t.hc>m to erect ~ol<l i ers ' uncl sailon;' 
m em or ial build ings and prov ided f or t h e purdtasc o r r•oJH.lcm
n at ion of the necessary g l'ounds the ref01·, and also authorized 
t l1 e issnat ll'C of bonds the r efor and a spec ial tax for t l1c pnl'pose 
of mainta i11in g suc·h building and for the purpose of liquida ti ng the 
bonds. An a rueudmcn t was iutroduecd ~··antin~ to f'Ollll t ics t he 
same 11riv il cg~ as the bill orig inally coutcmplated s hould he 
g r anted to cities and town s . 

Section 2 of th e act in question pl'OYidrd that the city or town 
council sh ould nppoint a ' ' community ciY1c congr~s~" wl1 ich. should 
co-operate wit h the city couneil wlth r eference to the erection 
an d maintenance of such m emor ial, but the ac.t ut tc l'ly fails t o 
spcei fy who ;::;hould have charge of th e m emorial building in case 
jt js a· eo un ty entet·pr ise. It is our opinion in ~nwh event that 
the boa rd of su per visors have jurisdict ion over t.h e erection, eon
stnwtion and ma intcna11 cc of sm.:h memorial h u ilding-. Among 
t he powers spet:ificd in seet ion 422 of the s nppl cm c>ntal s upplem C' nt, 
HllS, we find th e foll owin g g r1111tcd to th e boanl of supcl'viso r·s : 

' ' 3. To make such on.l crs COtl CCI'Hing th e cot·po l·a tc prop
erty of t he <:oun ty RS it may d eem expedient. 

" • ~ "'" . 
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"!>. To l~tt il<l and l'f' J>iliJ· 1hP llPN'ssar·y hnildings fot· the 
II Sf' (If t!J f' C'Oilllt,\· ttlld of fli!• ( ' I)J IJ"f s; *' • • 

'' f). 'l,o c·n 11sr tiH· <·onn1.v hu i ldin~s to b e insured in th~ 
nanu· of 11H' <'OII Ilfy, or ntlu•t·wis<' , I'm· if~ h<'I1cfit., and in case 
1lwr-P itr'r 110 <' Oilll ty bni ldin;,!s, to prov ide snita hlc rooms for 
('llll lltj' p1 1l' )IOS('S; o«! *' il'l 

" 9_ T o purehns<', for· 1111' liS <' of the <'ounty, nny real e~tate 
tH'<'Pssary f<H' th<' rt·N·t.iou of hnilcl in gs fm· ('OU u ty pur
posrs; • .,. • 

"• ... 
"1 1. 'To l''<'prcsellt the r· c•s(WI'ti\'C~ eountics, a n d to l1ave 

tl1c <' HI'<' an d mml Hg'<'llH' Il t of tlw proper ty and business thereof, 
in oil t ·rt s r•.<; 'll'h rrr no othc· t· prm·is ion shall he madP; • • • 

1-t-. 'T'o fix 1 he <~om pen sat ion o f a 11 scJ·vicC's of eounty and 
tnw11 ~·d1ip offic·rr·s n ot otherwise p rovi<lPd for h y law, aud to 
provi<lP fot · the paynH' Ilt of th e same; • * •'' 

'T' hc forc~oing sce.:t ion g·in•s fllll pl r nuthor ity t.n the board of 
SliJ1('l·v isors to take ('harg-c <•f nny s1wh 11wmo rial helouging to t he 
('Cillllt'y in view Of' tlH' fad. that 110 oth e r body h n!-J b een authorized 
or (•ha t·gNl with its crr<.:tion, eonstr·ndion nnd maintC'nance and 
it is onr opi nion t hat scd ion 4~2 of the su ppl emC'nta l supple~ent 
101 5, i ~ aut iiOt' ity for the board of ~llj)C'J'vi sors to take full and 
eomplctr tlmrg·c of Hny :-;uc·h C'Ounty m <'m oria l building. 

B. J. Po WERs, ./lssistant Attorney Gcn c1·al. 

OPINIONS RELATING TO PENSIONS 

l VIDO\\"'S' PENSION 

There is no provision or the law proh ibiting a county from continuing 
to grant a widow's pens ion to one who removes from the county after 
obtaining the same; nor doee the s tatute state the length of time such 
w idow must reside in said county to be entitled to a pension. Such 
matte rs are addressed to the discretion of the court. ,, 
l\1t·. F. H. Don Carlo., Coun1y Attorney, 

Perry, 1owu. 

D ca t· S ir: 

Ju ly 29, 1!)20. 

'Vc have your req uest fo t· an opunoH upon the follow ing prop
osition: 

'' First : 'VhC'n the widow move~ ont of the ronnty is she 
st ill en titled to her p en s io n , and to what len~t h of time, if 
Hlly 1 

"SN·on tl: How lon g must a widow b~ a l'<'Hi tlrllt of a 
c·ounty be fore she is en titled to r eceive a willow 's 1wnsion ?'' 

The matt('t' of grantin~ pension t.o a willow who hns a d ependent 
o r 1H':.:de<·ted child or chil<lr·en lllldcr h er custody is g-overne d hy 
sc•diotls ~5-l-u20, a~O-a , d srq. t he su p plemen t , l!Jl!-:S, as amrnll Nl. 
A n ·ad i n g of the. ·e sec·t inlls fa ils to re \·c·a 1 any p1·ov ision d ea ling 
with a c·asc wh<'rl' a widow who has liC' C' ll g- rantt·<l a JWIIs iotl 

r c niOVCS hunt iiH• <·<J llll ty in whieh it wus obtained . Nl'itlwr dm•s 
the s tatu te s1weify how JuHg s uelt \Vidow ntttst be a t"l'si<l<•tJt nf 

the l'OUnty befor<> sh<· is entitl ed to r·c•<·eivc aid . 

. Aft<' r t·a refu11 y r cadi11g the forc~<Hng ~o;cet i mJs, we nr<' l'Oll
Yi tH·<·ll that t he answer t o both of these qttt>~ ti nns is Homdliing 
" ·hil'h should be adch·<'ssccl to t he ~;ound dir->c r ction of th e t·ourt. 
Th <' :-.tatnt <•s in qu es tion a1·e exl· ecclin~ly hrmHl and c·lot hl' tl1 e 

d istrid <'tntrt with almo~t unlimit ed disc·rrt ic111 wi1h n•fPri' II C't' to 

tl1(· : .. :T<lllting- c.l' a id 1o w id o\\'s. 

\\' (• are itnpn·ss<'d with til l' 1hnugllt 1lwt caeh t'asc · m ust s lall tl 
0 11 it s ow11 !'ads and that i f the eounty fel'ls tltat il is l w i11 ~ 
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i111 pnsr d upon b~· «lilY wltn has nw,·cd to ~aiel county for the pur
pose of an1iliu~ hr r!-,r]f of the pro,·isions of tbc pension act, then 
we think it not. c.ml~· right, but pt·opcr that the cow1ty officials take 
su<' h strps as nrt'cssar.r to fully adviRe t he court with reference to 
the nwttet·. 

D. J. PmvEr:~ .• Ass~..;fant A..Jiorney General. 

EFFECT 01<' J .. J<~GAL Sli:TTLE)fE~T OF \\'1DOW O:V RIGHT TO 
PE~FIIO:V 

The <'ourt may grant ·support to dependent chihlren round in t h e 
coun ty and tax the costs to that county, regardless of the legal settle· 
meut of the widowed motber. 

.:\1r. \ V. \V. Cmnstot·k, County Attorney, 
\ V L'st U ll ion, Tow a. 

Dear Sir: 

March 26, 1919. 

You stat(' that 011 t he 24th dav of Detembet· l !H8 the J'udae 
• , ' t:) 

of the ~u perio c t'onrt of Oelwein, Fayett e <.:ounty, Iowa, granted 
to l\I1·s. Bartels a c·crtain allowanec for the support of her dcpend
!'nt ch il tlrcu, commonly known as u widow 's pension; that prior 
to Dcccmbet·, 1918, Ml's . Bartels had made h er home in Chickasaw 
COlUlty •. 

Yon t hC'n :u;k wl!c•t hrr the qnc!-ilion of the lcf!'a] settlement of 
the widow is mntrrial i11 dctcrminin~ the eon nty wllil'h mukt finally 
assume I he• cost of the support of sn1t1 drpcnllcnt children, as 
g ranted to tltt •rn by the order of the superior l'Onrt of Oelwein. 

f-icl'fiou :!!'54- - ~11-J of the suppll'mt•nt to the c·o<lc, En:l coll taius 
the l'o llowing p ro\'isions, an mongo others, that: 

" This Hd ~hal l apply o11 l.v to L"h il<l t·C'n und<'r the age of 
sixter 11. • • • For the purposp of this ad the wordR 'dependent 
(·It il<l i'C'II' (I I' 'tH•g-lcdetl eh iltln•n · shall mean any <•hild who 
l'o t· any rc•ason is clest itnl<' or homclrss m ahancloned; or 
deprnclrnt upon the pul1l ic fot· support. • • •" 

fiC' I" tion 2.)-1-.<:1;) of th r . upplemr lltal supplement p rovides: 

' ' Any n •putahle person lw ing- a l'l'~i (lt'n! of the county, 
1Ja\'illg- ktl l) \\' lr<lg-(' l) f a C"lr ild in l1is <·ottnty \\'hO appear !) to be 
l'ilh<'t' (h•Jwndvnt, ur~d f' ( k d or d l· liiHJill'ltt, lll<\y file with the 
t• lrrk of tlt r <·otllt having- .iul'i ~cli c · ii() r l of Ill<' matter n peti
tioll in wrili rr g-, set.ting fo r th lh t• l'ac·ts. \'(•rifi<·d hy aflidavit; 
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it shall be sufficieut if the affidaYit is upon iufot·mution and 
belief.'' 

Seetion 25-t-a20 of the supplement to the cod e, 191:3, as nmcnd ed 
by chapter 1 50, a cts of the 37th General A embly, provides in 
part : 

"• • • • If the court fin'ds that the m other of !o;UCh depend· 
ent or n (:'glected child is a widow, and if the eourt further 
finds that the mother is poor and unable t o properly ra r e for 
r-;aicl ehild. bnt is otherwise a proper ~uardiau, and that it. i~ 
for the wc~fnre of such ch ild to remain at horne, the court 
m ay e11ter an ord<>r findin~ s uch fart and fixing- an amount 
of monry neee~sary to enable ~uch moth<>r to pt'opcrly care 
for stwh ·c·hilcl ; nnd tlu•reupon it shall be the duty of the 
c·ounty board of supervisors, throug-l1 its OYCJ'HCC' t' of thr poor · 
ot· otherwise, to pny to snch mother. nt suc•h times as said 
orcl~r may ctcsi~nntP, the amonnt !'in kper ifil'tl fo r t he '<ll'e of 
sud1 depr nclent or ll<'glec·h'<.l c· ltild until f m·th<>r order of the 
Nmrt; prnYiclin~. howcye r·, t hat the nmou11t t o he paid for 
the car<' of arn· : u eh ch ild sltallnot exr <'rd thr Slim of two dol. 
lat·s P<'r wcrk ·; and pt·oyirl C'd fnrtlte1· thnt ~twh paym<> n t sh all 
<·<'as r npon any ~mc·h child's attainiug- tltC' ngr of fourteen 
Y<'m·s . 'rhc rom't ma,·, '"hf'n thr hralth of n1· <'nnd ition of 
·t hr <·hj]d ma~· rrqnir~ it. r am.;e the <'hild to be pllH·erl in a 
pnh1it' hospitnl or in~titntion fot· treatment <Jr spctial care, or 
in a pdYatr hol\pitnl or institution whi('h w ill receive it for 
1 ike purpm-cs wit hon t <.·ha r~f'. " 

Scl'f ion 2G-l-a2R of tl1c Rupplcmcn't to the <·ocle, 1 fll:l, provides : 

" Tllis nrt :'\hal l he com;tntNl l il,<'rall .'· to the end that it~ 
IHtrpose 1t1 ay he c·atTicd out. 1o·wif': t h~1t fiH' l' cHC.", <·nstody 
Hncl di~-w iplin c of a c•hi lcl shall Hppt·oximutf'ly n~ lt Cn.!"l~' as 
rr1ny h<> that wlti <"h ~honltl },c. !!in•n I·~· it s p;u·pnts. nn<l in 
all c·:JsC's wltcrc it c·CJn prnpr 1·l.v hC' clollt', t hr. c·ltilrl to he 
pl:t<·Nl in nn nppro\'Nl f<HHi ]~, hom <> un<l ht·c·ome a mcmhcr 
of tire fam ily by lP!!al u<loptiou O l' otlt r rwisc . " 

It wi ll he seen from t he foreg-oing stntutot·y provisicms th at 
it wn~ the eYirlcnt in t •nticin of 1hc lC'g"isla1tu·<> to providr solely 
fnt· tltc• c·are, s upp01·t and tr<>atmrnt of cl r pc'tul rnt o r· ltrg-l t•dc•cl 
<·ltiltlt·('lt found in any partic>nlar en u nt~' · No r<'f<'t·r nr·e is mnclc 
wlwlc.'\'C t' to tlt c lr g-al s<> ttlcmrnt of tire moth t· r-, nt Hl th r rclid 
!!r·n nt <•tl i51 tw t to th e• UH•the1·, hut fot· tl tc.• t·ltilclrPn. It will hr 
f11rtiH·r notic·<•d tl1at the clraptPr, of wltic·lr th e forr~oin g sPc·tio rr s 
: II'!' a part , ap pli (•s only to {l l'pendcnt n t· nc·g-l«· t·f!'c.l l'lti ldn•rt tu td(' r 
111 (' ag-e <J f sixll-<'11 years. Bo that t!H: law n· lating- to tlte s11ppo rt ,.: 
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ttf tilt' pour· ;II J.rl'lll't·al Ita, no applic·atihu In thr Zl'illltiu:: ttf 
rl'lic·f undl.'r tlw (·totulitiun-. f•nnul iu dwpll'r :; It uf the• 'IIJIJth•
tuc•llt to Ill<' : tod t· and atllt'tldlnt'llh t IH'I'l'tu. 

\\' r m·r, tltt·t·t·t'etrr. ltf the• npiuion that t hP lc•J.ral ~t·ltl .-.nwnt <tf 
!\I t•.,, Bartt•lo., io; inllnaiPt·i;d i11 cll'll'rulilliiiJ.! tit(' lialtilit~· nf Fayc•tt<• 
o•utmly fur tltl' -.uppm·t of ht'l' dl'penclc·Ht <· hildt·c•n ns unlen·d hy 
lht· jullJ.!I' or l ht• )ooll)lt'l'im· rnurl of (lt•hn•ifl. 

\V. H.('. 1\t•:)o;'n tii<.'K . • l ssi, fnnl Allm·uey Uo ru·al 

l'K:\"1-l i O:\" FOil llt .t:\" 0 

When a bllnrl tt<:>rRon rlul)· ttnalftle<l upplic·.• fnr aid rrnrn n county lhl' 
bonn! nf KUIII' t'vlxors hns no cliKcretlou nhnut paying ~uch person nl 
ll.'nllt $1 50Jtll tll'r y~ar. l:lut tht• tm)tltent of a g renter s um ht wholly within 
thP cll~cretion Of the lloarcl 11f ~upef\'IROrt<. 

~Jr .• J. t\1. ( '. ll a111illtoll, ( 't>ttlll.' . \tt nt· tHT, 
l•'ol'l l\ladi~OII, [u\\11. 

l>t•ur ~ir: 

Ol'lnht•r 31. I !II!) 

\\" 1• han· ~ullt' lrttl't' t•f Oc·tohcr :?!lilt 111 wltit•lt yuu )>lute : 

"J\ fjltc·~;t ill II hilS llt'iM•II US tO ll' ft Pthrt· c• ft nplr r• 200 o J' tltt• 
:tl·b of !Itt· :)~t h c:,•ttt•ral ,\ s>;t•lll hly 0 c•om prls t ltr b oa I'll of 
i'illf'rl'l'i'ut"l to mak<• th t• allmraJII't' to all applil'ltttts who <·untt• 
\\ithin thr prtl\isiutt uf thr ;wt, m· whC'thr1· under s<'!·lintt 
227~-i uf tlH' 1!Jlf• !oottpp)o•utl'lll lo lht• I:Odr i l is tli)>Cl'clitJIIUI''· 
with th1• ltolll'd to ~i,·t· thr aiel. ~ l .r opinion i:. t hat the s ai;l 
•·Ita pt t' l' :!00, ~~<·h c>l' t hl· :J~t h Gt•flt't'lll As..,cmhly, t·om prls till' 
buanl tu uutk1· <Ill allu\l';ttu·c of ft·om $1 i}() to $:JOO JlPI' an IIIItH 
lu Ulr_l llpplu·anl who l'tlllh'S within pro\'i)ooiou nf thr act. . , 

In uttMI'Prin~ yuur iuqttil'.''• we tll•,irc to tlirPl'! you1· utlenliott 
tn xt•o·t intt :!7:!:!-.i of Llw ~ IIJif'l l•IIH'Il llll Slli•Piclll l'lll, l!)Hi, wltit·h 
l'l'tlll~ as follcm": 

" T hill ull male f'l'l"u"" o,·er \he a::c of t\\t•tti."-OIIC yeal"~>, 
Ulld all fl'lltil)t• J'l'I .... IIIIS II\(!(' lftt• <l~t• of t'i~ft(('('ll }'('Ill'S, WIH> 
ttt'<' dcd:tt·<•d tu ht• hlittd in the mau twr hr1·r innftc ;. set flll·l h 
m~d wl~o l'ftllll' wit !t in tlw p••m·i~iou ... of this ad, shall u/ lit~ 
rh~rrrlum 11[ tltt roun[IJ boarrl of .vuprn·ion, n'('Pin• as u 
bl•ndit on1· hn11un·d flrt~· dollu1--. Jl<'r aunum, payahlc qunr
tc·rl~-. II (lOll \\ lll'l'llllh fll'lt)ll'r]_l· drtl \\'II U ))till l ft1• 1 l't'tlO.,lll'l'l' or 
lhl' l:t)lllll,\' qf \1 ltid1 Mli·h )1('1""011 Ill' f't'I',.,OIIS Ill'<' l'l'sidciiiS. '' 

Y uu will oltt<l'l'\l' f1·um a r~auiut.: of lilt' fun·;.toiul! tha t tlH' 
hl>lll'd uf :.IIJII'I'\ j,,.,,'l-. was ~i\'l•n 11111lwrit,v to !!rHIII nid to hlitul 

0 1 'I:>; 10:-:s l(lo:t .. \ Tl :>;c; '1'0 t· t·::>;SJONS 

Jlt'l"'<~ •ll" t·uutill;! \\ ithin tltt• )1111'\ it'\\ nl' the• 011'1 nt tltl'ir· di-..·r•·tiun. 
Tltt· pt·•·•·••d ill: "'•·I in11 "a-. r·••J>t•alo•ol J,~ o·lurpl••r :!<KI, ao+; ul' t hl' 
:1-.th ( :,•tt•·nrl -'"''lulol,\. atu l t ho• l'ullu\1 ill;! llt~c·rlt'd 111 lic•fl 
1 ,,,.,., ... r: 

"That all llt:tft• t·itil'PII' IIYI'I' tht• ll;!t' uf t\\c•tti,\ ·OIH' ,H'III"', 
a111 l all f,·uwl<' t·llizc•n, n\'1'1' tltt• :J!!t' of Pis.dtl<'t'll ~~·Itt·-., """ 
:tl't' tlt•l'lllt'l'tl lo lot• hlmrl 111 th1• ttr:tlllll'l' l~t•t•t innl'h·•· "'t l'ou·tlt, 
1111d who 1'1 1111• within lht• prm isinns of tlti, nd :<IIIII{ l'l't't'il'l' 
as a l•<· ttcofit n sum ttot h•"-' thatt ont• hutHlrt'd tifh· dttll ttt~ 
($1.>0.011 ) prr attnllttt. and lint nuot·~ thau tlll'l't' -l11111tln•t l 
llulla1., (O:.:lOil.OO) )11'1' :lltttnm. pa_,,,J,It· <fllllt'lt•dy, llJlllll \\at'· 

1'111\t )ll'IIJII'rJ,\ tlr:m II IIJlllll t hl• It t'il..,lll't'l' of f\t(' t•l)ttllt~ OJ' 

whit·h ~111·lt c·ili:t.t'll nt• 1·iti:t.o•tts '"''' rr•,itlr·uh. 'l'hr• louanl of ""JlPI'
,·isot·s nJ' I Itt• I'OUIII\' ,ft fl/1 fl f 1/11 ir f/iscrrfiOII t)I'JI' I't11ittl' \\)uti 
x11m lll'l\\1'1'11 ntH· ·lnntolt•t'<l firt1· tl~tllnr.- and th t·rp lrundn•d 
shall !.(O In o.,uc·h <·itiz1•11 ttl' t•iti;w'us." 

Yu11 will uho;nw frnm a t't•:ulin:.: ttf thr pru\'i,iom of thr :l~th 
(;!'ll<'l'nl ,\,sl•tul.ly !hilt t It t• hnanl of ""Jll'l'l'isot·s haw no lli>~l' l't'· 
tintt with l'l'ft•t't'llt'l' tu :.: r·mlliu~ ail! In 1111,1' ntH' qnulilit•d to rr•t•t•in• 
aiel llllcl<'r tlw i'ita tnt<'. •rtw atno)Unt nf ;~icl Wlh ittt·n•a,~ol hy t lt t' 
ltd of tlw :1-lth c:c>nrrnl A ........ mh!.v fnttn $1!>0.01) fll'l' yr:tl' In II 

~1 1111 not rX~"I"'tlittJ.r $:100.00 )11'1' ,\'!'Hr. 'l'ltc' pa~·t lll'l ll of *1 :i0.00 
is oftJi~llllll',\, ltll! lil t:' JUl~'ltll'ld 0£ II J.rl'l':tlo•t• 1'11111 j ,: t•l('!l t'ly tJj~l ' l'l'• 

li•>lliltT with tl11• board utttlc••· th(' prrtl'isimt" nf tltt• prPsrnt l;tw. 

In addition to the rore~oillj!. W<' tJr,il'(' to ('1111 altt·ntion to llt r 
pr·ovisions of sed ion 27~:!-p, Sllpfllc>mrnlal ""l'Ph•mcllt, l!ll 5, 
whit• It re:Hls II'> t'ollow'i: 

" It is itc•r<>hy mndl• tltr d11ty of tilt' t•IIUIIIy lma t•d of ~llpC'r
\'i~t'S of (:ll'h COUIIfy in thi)> i-illllt' to t:UII"I' \\llrt'Uill'l till llt l' 
rounly lt·twmrcr lo lw tl t·nwn, tH'UJWI'ly l'lltlut'st•d, paynhlr 
to eat:h ol' suit! pct·;.olls in said rou11ty P:tf•h qnul'lrr itt <'Ut·lt Yl'lll' 

t het·ca ft !' t' d rtt·in"' tlw I i l'r of "ui<l pr• rsons, "It il l• t ht•y lll'l' t'<'H i-
d cnt!' of l-aid co1~1ty 01· unlillmicl tli,ahility is J'l'll111Vt'Cl.' ' • 

' l'ukin:,r lhC'"'-' \'arions st•clion!l in l ht•i t· eulircly, w~ uri' uf thr 
up inio11 that the advir·l' :,rivrn your hoa rd of o.,up!'l'\'ihl! r>~ i11 <·nr
t•rl'l , unmcly, tl •ul whf'l'l' 11 pr t"~>llll i), ul h<•r\\· isr q nn li lied to r<•t•c•ivr 
:1id UIIU<'t' the JH'OI'isiow .. nf JlPIIsiunin~ the ltli11<l, thu t it is th1' 
cJnly of tltr hoat'll n£ 'oll)ll'l'l'iM>rS to pay Ill least tlrt• 'UII\ nf $1:",0,00 
lo :-.m·h per.~llll ond that llwy ha'c tw cli,.,t·t·ctilm i11 the maltt•r of 
11111ki ng stwh pn,nnent; thr payutc11t nf ll sum i11 1 xc·csl-. of $1 r'lll.OO, 
howcn~r. li e~ ~ul c ly witltin thP clil:W n•tintt of l;tll'h hnun.l. 

n. .J. P oWER!<, Jl.q~i.~lrmt A llorncy G'rncrul. 
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Thf' appllrallon rnr a pr·n,iun hy a hllnd ,,..,.,. .... ma) he nwolt' til any 

I IIIII' <lu rl n~o: lit•• y••:tr. 

lf••n. B. \\'. i\l'whPrry, 
!-;ti"HIIIH•I"I"Y f'uiu f, fuwa. 

Dc•a•· Rir : 

?\m"t'llll•er 7, 1!11!1. 

I han" ~IIIII" IPfl l'l" uf i\memht•1· :itlt rt':,!ardiu:.: o·on. tnwtion of 
tftl' o.;tat ut•·· l"t·fo·nin!! It• tlw blind. :lllc l in l"l'PI.1· will sa.r l hun~ 
c•)l:nnine<l c·ltapl(' l' Jtl .n. 1'-llpplrnll'n l to lltr Ntcl ,•, l!J J:;, and lind 
lliiHIIIg" Oth!'l" )li"O\"i~ion-; I ht• f.,J).,wiu~: 

l-:c•dion :!7:!:!-.i )lrrt\"iclo•..,: 

'· 'J'hat all malt• Jll' l"Jo;lfns Ol"f'r thc> n~e of twcnt.r-onr y<'ar;;, 
nucl 1111 fcmnl<' fll'l"lmll-; ovt'r lhc IIJ.{C of ri~hflocu years, \lhO 
u1·c clPc· larrd fl'l h<' ltliucl in lilt' 11HIIl11l'r h('n•inaftcl" sci fo•·t h 
m.trl wl_w !·<•Ill!' withiu lltt' provi.;innl' of this ad, shall at t it~ 
cl iS<"I"c•I ICIII of t ho• l'lfllll t_l" hoal"d u[ Sllpcn•i-.or:-1 l"!'I'Pii"C ll'i a 
IH~nt·fit 011~ ltu11dn•cl tift~- dollar ... per a111111m, payabl<' c1uur
tcrly. UJHlll wnnanlo; prop<' rly d rawn 11pon the (l·rastll"<'l" of 
the c•ou11ly of wltio·h sut·h pcrso11 Ol' JICI"sons a r·c re>sitl<•nls." 

H<'r· t ion :!i:!:!-1 provic h•;.,: 

0" It ~<! ht'l'l'hy mndl' _tltr (~Ill)" or the count~· hoard or super
'".IS~)I·,., 111 NH:h. Munty 111 !Ius !ooltltr, to :1Jtpnint n regular Jll'ac
tll·mg physH"tall, whOliC officiul Iitle s!JUJI ue 'exam iner of 
the blind.' who shnll krPp an officr open in some convc11icnt 
place durin~ the fi1....,t week of each yeat· for the e.'<amini11g 
of applit·Jnls fo1· said benefit." 

Section 272~-n proYidcs : 

".Ull pet-sons <:laimin:t the h('ne>lit p1·o,.;drd herein may ,:ro 
befot·c _th·• ('ounty t·lt•c·k o£ lhl"it· n·~pccth·e PotmtiP-", nnll make 
a_ffid;mt to !h<' fat'ls ~~·hich ln·ing him or hc1· within the provi
sions of lhrs act, whtdl ~ha ll be deemed an upplicution fo r 
said. benefit; two 1·i!i?.en_s, rcsidt'n ts of the county, sha ll he 
requu·cd to make nflHIUYJts to thr fact that thev have known 
'illid appli<·aut to bt' u re<:ident of the state fot· 'th-e yl'nrs and 
the C?Ulllj· f~r t_he one year imnwdiately Jll"l't"Nl i.ug thr filing 
o[ saul apphcalron; the connt.v t'lrrk shall !>ring the same to 
t he a tte11t10n of lht' ('Ollllty ho11rd of ~npt'l"Visors, who shalt 
refp•· t hr upplicntion t o the exmniuer oi the blind for said 
county." 
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St'<·l iun :!7:!:! 1• JWu\ it! ,•-.: 

' · T ho• <•no tnt 1 •·lt•l·k -hall 1'•":.!'1-.l tor till' 11:11111'. atltln•" :111ol 
1111111hl'l' ool" ap.pli t"illl l . :111 ol olalt• ul" lht• o'\:nniunliou o•l' t•no·h 
o[ I h<' 11 pplit>nnl o; 11 loo has IJI'c•n ~n th•t<' l'IIIIIH'cl to h1• o•ut it h·tl 
to '-oaitl lwtu•tih. :nul ,•:wh \'1'111". t•n nr hc•furt• thr flfto•t•nt h clu\' 
o[ .J unu:u·y. ht• ... hall t·o'J"iif,\ tn lht• c•utntl~ lu•at•tl nt iooll)\1'1:· 
l"il>ul·, th•' n:mH'"' 111111 h ·-i,lt•twl ' nf t•:wh applio·;onl. '' 

rt is apparent frmn a I'I.'<Hlin~ of the •·hnp1t•1, nntl c''Jlt't·ially 
of t h" ,..,.,., i<on" ahm·l' tptniPtl, tlrnt t hi<; :u·t II' liS pa..,.;rtl fnr I he 
bcnt'fit Of llt (' ),JinrJ, 1111\l that it Wll~ tJu• intcntiun nf lftl.' Jt•,.d-.JIItUl'\l 
that thP!o<' pN•plr ... hnultl he r·nrr!l fnr nnch•t· nnd hy "irtuc or 
the l<'l"ms u[ t his ronlr·ac·t. 

You will noti t"c that nnd<'r S('«·liun ~~:2~ - n it. is Jll'owitlc•tl that 
"all pt'l"Son-; claimi111.t I hl' ue•u•fil prm idNI hrrci n muy ~o:o ltl'fot·e 
the county c·lr:rk or tht'i r l"t'!-pr· ·l ill' o·rount i e<~, and makl' nffitl:wil 
to the fn!·ts whi<·h hrin~ him 01" hct• within the !)I'll\ i .. ion~ or 
this art, whit>h ~hnll hr flcemctl 1111 applit·nt itm for said hrnl'fit." 
T here i11 no limit upon thr tina• this mny he doni' ; twitl trr is 
tht't"C any limit with r rf<'r<'lll"<' to lh<' time of any other ntntlrr;; 
proYirlPd for t!Jc c·an·yin:; out of thi~ ad, 11hic·h indit'lllt•.., that it 
was the iutcntion that this J•l'lil•f should Lu ~mntcd at nny lime 
dm·ing the year. 

The fatt that section 2722-1 providt·~ that the c~aminin~ physi
cian "shall keep an ollite open in smnc convrnicnt phwl' during 
t he fin~t week of cath year for lht• cxnn ,inin~ of appliC"ants for 
~a id brnefit"' docs not indicate thnt it wuo, IIH• intention thut he 
could not cxaminP thco.;e appli1·nn1>. at nny nllwr timr, hut. this 
provis ion is to comp1•l Lhe physic• ian to kerr un office open ut a 
place convenient to the whole CO\IIIIy durin~ the purticul;11· period 

of the Y<'ll l' un.mcd. 

Section 2i22-o provid<'.s that « thP ro1mly l"f!'rk 1-hnll re)tistcr 
the namr, addres.'i and number or opplil'ant, mid rlnl£ of/he c.rum

innli01~ of each of lite n]Jpli<'nnt.~, \\ho has IIC'rn so d~>termiu<'d to 
be entitled to sr.id bt'nl'lit, and cuc·h ycu1·, on or IH.-I"o•·e the flt"lt•cnth 
day or January, he sball certify to the c·on11ty bourd of HupCI'· 

vi,OI"S the names and t·esident'cs of ench uppli•·nnt. '' 

T his provision doc;, not inditatc that the examination might 
not be made at any time, nor thnt the boal"(.] should not coiOnlencc 
the payment at any time, but the provbion uhove qnolcd is fo t' 
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II1P Jliii'Jll»-.(• '11' kc•c·piu)! a n·•·fo1·d 1•\'I' I'Y yt•ar where it will hr I'On

\' l'tli•·nt an.t t· .. :ulll~· .. ,.,.,.,..,jbf!' to auy prrson wlto is chcckin{.: up 
tlw afTait•, or flu• c·mutty. 

II i.; flu• opi'ni()n of thi-< rlrpartnwnt that a pc;:wn may he 
P•;antitl<'ll aud j, l•nlitlt•d In Itt> t•xamined at any time, and - thnt 
''lu•tu·\t'r it Ita ... ht••••• cl.·t••r·mit~t•rl l1y th<' examining physician that 
II IH'I''<(oll i ... hli11d \\if ftin tftt• llH'<lllin:,r (I[' this ad, that he 01' ShC j-; 

rutilll'll In tl11• IOillfll'll>.alinu, and that it i. the duty of the lioard 
In pay lhr 'iUIII<' 1111 mattl't' what time• of ~·car tld!-i cxami111Hin11 
\\'liS 11111111'. 

II . M. ll \VNER, .4 1/ontry Ocracrul. 

OPINIONS RELATING TO PLUMBERS AND 
PLUMBING 

Cities und towns bavc exclusive authority Ol'er tht' e:~.nmlnntlonl! unci 
licensing or plumbers. 'l'be state board of health Is t'lllJlO"er<'d to adOJll 
r ulelS and regulations as to plumbing lnstnl\ntlon throu~houl lhl' entire 
slnlc and tbe rules so adopted nre to be !oliO" Nl h)' cities Clttd towns . 

~tate noard of Plumbiug- Exautim•t'l-1, 
Htutc House. 

Gent lemen : 

• Jul.'· l ti, 1!1 19. 

Your letter of July 13th, l !>l!l, to Mr. llnvm•1· has lt~•t•n rd<' I'I'CU 

lo me fo r reply. 

I n your letter you stHi c: 

"C'hapt~t· 378, laws or tlw 3 ' lh Gt'IH'l'lll Asscmhly, pnt~·idcs 
for cstabl!~hing a rode nf rnl('o; ~,rovrrnin~ tht• in,.,tullulic•n o[ 
plumbiJl~ ir. the state of I ow a. 'I' he 1{11\'l'l'IIOt' h~'" uppointt:d 
th<' committee p a·ovided f01· in Jlarn~,rl'UJlh 2, ~cdwn 2 of satd 
chapter 378, and said conamitl<'t' is nuw t•n:.ru~tt•d in a ... ...,i,t ing 
the state board of health in clraftin:,: tht' plumhiu:.r t·mlr. 

"J<'or the pul'f>O'>C of :.:nidinl-( tlw t·ommiltl'l' in it' ch•liht•t·u-
1 ions, gaid committe<' de.:;it·cs rt·out yon un (1piuic111 on til!' 
following 'luc:,tion'l : 

"1. DO<'s the <'Ode of rule"! or plnmhinA' t·udt• prnl'iclc<l for 
in st'ction 2 of suid act a tlPI,,· tn uutl l•<'t·ttlltt• lllutHlatnry in 
all t ile C'ili<'s and towns of the !!tntr, 1111(1 dews '"'·h (•cKit• uf 
rule'> or plumbinl! c·odr apply to uti plumhiul! iu ... l!tliPd iu t111• 
state, wi tbin and without the t•itico; aucl town ... I 

"2. (a) Docs the provision in pu a·n~:a·uph :3 of lil't·tion 2 
of said act relating to c•ct-tifiNtlcH m· lic:en"l' hh111ks to hr 
furn ished bv the !!late hoard of hl'lt lth mPnu thnt lhl• !oilutc 
board Of heitfth ~;hall f 111'11 hdt hiH•h lt la11k 1'('1'1 jfir•tt\t•'\ Ill' \ic•('IIKI'~ 
to nil of the cit il'K a nd towus iu tltt' stutd 

"(lt) Will sueh lit•enKP bt• <'Clll'>iclrt•t•d 11 ~>tal<! lit'l'IIJ~t• isNlll'tl 
by the state board of health to ~>U<'<'Cs~fu l app liNau t~ iu th(: 
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cxamit ta tiottS p r odded f or in the act. or will the blanks 
s imply be f uruis hed to th e cities p roYidin g for su ch examina
tions to be issued by th e prop er authorities in su ch cities 

"(c) \-Yhat sh ould he the wording aud form of these cer
tifi r at('s ? 

' ' (d ) If these cert ifieatcs shonlcl be issued to the indi
v id ual plnmhc1·s upon r ccon1rnenda ti on of th e local examining 
bMn·ds, should the sta te boa rd of hf'alth m a intain a registra
tion of suc·h qua lified plumhers wh ich would be made com
plete or c:orrf'c tecl each year ? 

" ( ~ ) S ection G of sa id act. prov ides that mast er plumbers 
mn;v 1·erei\'<' a lir·<'n se without examination if application for 
s nd1 he made wi thin nin ety d ays afte r takin~ effect of this 
a('t . In any fu ture (· a~c mnst a m ast er plmn ber engaged in 
the hllf' in C'ss nf p lnmhin.!! lw a praetial plumher, or will the 
em plo~·iu !! p lnrnlw r. as st atecl in saicl sedion , by master 
plumhc•r tak in g- out a li1·ensP., cmpmYer the man who is n ot a 
pr'<Wt ial plumlH'I' to r n p:ng-e in th C' hns in ess of p l mnbing and 
to t'C'('<' iYc a liet'tl S<' as n m.a'\ICt' plnmher; or does the provi
s ion of p at·al-!raph 3 of sairl a l't d <' finin g tlt r examination , 
plaC'(' w it l1 th e c·it.'' eonn(' il t.h C' l'ig-h t t o clet <> nnine t h e quali
fi ea t ions for the ma :o:; t c r p l nm her ? 

"The f on"'g-nitl g qu c:>stion s relHtin! to mas ter plumber s are 
ask Nl l1N•ause a r r>adin g of th e ln w a p penr :-: to indicate the 
po~sib ilit.y tha t (' ity C'O JUH·ils a nd lo(•a l r>x aminin~ boards 
mig-ht so p resc' r ihc the r 11 lPs and rrgnl at i on ~ for examination 
th at. enfn r t•rnH'llt of tltc sFt me woul (l h e prf'.i tllli eial and exclude 
fr-om t hf' plnmh ing lms inf'!o;!o; mn s f r r plnm lw r s who sh ould be 
nllnwed to ('Ont inue or Ctl gagc in the h n~in css of pl umbing. '' 

I will nnswc• r t he CJlH'stinns pt·nponnc1ed h ;v yon in the order 
and ur11ler the nnmhC' r h.\· whi ch th ey ap p<> a r in your l etter. 

l. Rcdiu11 2 of 1·ha pt<' t' ::l78, ads of the 38th G cnerctl Ass01nbly, 
<!ontains t his J)l'ov.ision: 

" The sta te boa rd of lw alth is h r t·<'h y em powe t·ed to make 
sur·h p rov isions as may be neecssnry t o r~tahli sh a co<.le of 
rttl <'H g-oYcrniug t he installati on of p lumbing in the state of 
I owa. " 

'l'h <' r<> is noth i n~ in t he l<l ll g uage ns<.• rl , m· in cd lH'J' p a r ts of the 
a l't , l im iting t he ap plit·at in n of su eh t·ul t•s t o (• itics ~mel t<n n u; but . ' 
the words used ar e of s w: h d taradet· th at i t. is t il(' £'Vi«l en t iutent 
of the lcgislat ut·e thu t the rul eR acloptNl h y t h ~ hoard o f h ealth 
shall app ly when c,·er plumlJi ng is i nstall ed in 1lte siut e, whether 
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in cities and towns or outside t.uerC'of, mul the rules so adoptt·d 
must be observed by cities and towns, althoug h hy th e sam e section 
cities and towns arc given power to adopt an d enforce aduition al 

rules uot inconsistent with the state law. 

2. (a) S ection 2 provides that " the state board of health shall 
provide and issue to cities and to,rns herein sp eci fi ed," i . c. , cities 
and towns over six thousand population, "the 11eeessary blank 
certificates or license blanks on applicat ion ." It Recm: to me plain 
that it is the duty of the board of hcaltlt, l1y this !o;cctiml, t o fnrn i~h 
such blanks upon application. 

(b ) Section 3 of the a ct provideR f or a boanl o£ cxnminf'r~, 
appointed by t.hc city council in ca('h cit y or town , mul provitl<'s 
fot· an examination hy such board of examiners undct· s u<·h l~tl(•:o; 
and rcgulat.jons as the cotmcil shall pre~eribc. Seetinn 4 pro\' i<l M 
tha t. such licenses shall be valid and rccogni~cd tht·ougl10ut the 
state for a period of one year from its issue. 

T o the extent that the li eeu~c i!-\su cd is valid 1hroughonl'. the 
state, it is a state license, but. i t iH issued, a~ pointed out, hy the 
examiners of ·a city ot· town. The sta te hoard of health docs nut 
issnc the license, and has nothing to clo ther ewith, nor with t he 
Pxnminat ion upon whi ch it is i ~c;ncll. Tl1 0. power giv('n to t he 
h oard of health is to prcserihe a <·ode for the in~t alln1 ion of plumb
inn· a nd n ot for the examination of pl umbers . ,..,, . 

( c·) If you will indicate to this depa rtment what b lankfi you 
(.lesire we will pt·eparc forms fo r you. 

(d ) There is n othing in the Rtatute reqniring the state board of 
health t o keep a r ecord of licen sed plumbers, nor is thct·c nny 
p rovision whereby the sta te boa rd of lwalth can reqni1·c a n'pot:~ 
from the examining boa rd fiS t o whom it has liccuscd. 'rherc JS 

n othing whatever t o prevent tltc boa rd ftoom keeping a r ecord. o E 
lieenscd plumbers if it can HCC \HC i11fonnat ion f rom the cxamm~ 
h oards as to the licenses issued hy each bnanl. 

3. A s before poin ted oHt, the mat ter of examit'.in g and lle'cnsin g 
p lumbers is left to an · exam ill in~ boanl appoi nt (l(l hy the c ity 
council, and the examination s a re to bt~ la'hl Ull(lc r Hw·h rnl cH 

nnd i·eo-ula tions as the council shall prNwr ibc. 
e SnELUY CuLLT!=;O~, A ssi .'> lant At torn ,..y Oen cml. 
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The luv. H•loting to llct•n,ing ()( Jllumht,rs tlisru:;.<-ed and statement 
lila do Of tho Ia" v. ith r·t•Cerf'tH'I' lo CI'I'S to IH' 11aid Cm· license. 

Hr ptf'mlt!'r l!i, 191!). 

Mr. ( '. 1•'. :\fa-.,nnl, 

Drs :\J .,inr~, Town. 

l>i'n 1· Sit·: 

Yottt' IPtf c• t· nf So•ptrmhrt· l ~lh rulclr·rs.';l'd to :\fr. F. S. 'l' rt'at, 
sc•t·t·rttu·y uf llw :-.taft• lwat•tl 111' o·uttt l'ol , ha" llt'rn ltatHII'Il to nw for 
a f ll'll t iou. 

In this l1•1t1•t· ynu a~k to hr advised: 

"1\I!C'Iho• t' Ol' not n mnslt•t· plumber ll'ltn was i11 lt11sitwss 
at tlw t imr, .\pt·il ~~~. 1!11 !1 f::;rna tr ti le :-.lo. iH), as it 
appt•ar:-. 011 pa~1· IX7 ot lhr J!)J!) session law:;, wa:.; npprovcd. 
lll't•cls to Jlll .l' tlw <•xa •uiuntillll fee of t r n dnllm•;; ( l\;10.00). It is 
the• t•et lltPll tion ut' lht• plumhrr:; tha t. they a 1·r \ iahiP only fur 
Ill!' n•11c•wal ft•c• uf tiro dollar~> 01:2.00) as set fo t·th in this ac•l." 

In n·ply llll'rt•fu I han• to say that s!'C'lion ~ of Rl'll!ltc File No. 
!H k tlu• samt• hc·i 1 1~ c·hapt1•t· :Hx, ads of the ~8th Oc•ne•·al Ass(•mhly, 
)JI'II\'idc~. 111111111~ nl hl' l' thill)!:l, for the appointment of a hoard or 
cxn1ni111'r" t·u11:-.i:-.l ittJ.: nf th•·r\• members to exam ine applicant!; for 
111111 l it·<'IIM' "ma,trr· plnmllrrs, '' '· t.'mploy ing plumber-:-:' and 
'' jllnl'lll',\mnn plnmhc••·:-.. ·' 

~nit! srl'l ion fttl'l her pt·m·i tles: 

"~nid huo•·d • • • if ~ati!.fi!'d as to the eompelt>nf'y of the 
npplit·unt, a <·rt·tifl<·nl<', 01· lil'(•nsr. shall be L"-'lued to !.ttdt 
nuL.;trr plmnher, jcnn·u('ymnn plttmhet· or emplo~·in~ plumllcr, 
nud the nmnunt nf thr fN• fot· rxnminntion shall not. exceed ten 
clolhn·-. ($Hl.OO) fo1· 11 mnstPr plumbrr Ol' employin~ plumber, 
uucl !-hall not cxt•<•rd fh·c dullars ($:).00) for a joumeyman 
plmnhrr. ~<'<·<'~ for rrnewal for a mastct· plumber or employ
iult plumhrr 's li<·enKe "hall not be more than two dollars 
(:j:~.OO), un<l fm· n jnut·nt>yman pi umbe•· 's license shall not 
he more thnn ouc dolln•· ($1.00}. " 

Hc<·tion ·I of ~nid act provides that such certificates or license 
shnll rxpi t·p on the ~ 1 s t day of December of each year, and may 
ht• rl' llt'll'l'<l fl'lnn yt.'ar· to yNll' upon the payment of the r encwnl 
fet.'. 

Rr<'l ion !'i of the al't provides: 
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"Sm·h cxaminiu:.r honrd shnll i>-,111' n c·c•rlilh·nlt•. or lic·rn<.,c'. 
ntx•n the payment c•f thl' rr!ft<lllr f•t . \\ilht~tll '''rtmin~llic•n. tu 
all mu<.tl'l· plumht'l'-. n•·tuall~ t'II).!IIJ:<'Ii 111 thP '"''"'t's' t•f 
plun1hin!! nt th~ timl' nf till' Jl"''lll!l' of !hi-. ;11'1, t•rndoil'd 
application for sul'h li t·rn'e Ill' uuult• within ni1wt~· l')ll ) day-; 
aftrr taking f'ffect of thi~ al'l." 

l 'nclrr the JH'O\'isiou" of tlw uc·t 1111111'1' t'Cithilll'l·nt 11111 a mnxinmm 

fcc for the examination and lict.'IISt' in lht• lir-..t in,!IIIW<' uf ntn.,h•t· 
plumhrr;, or employin~e plumhl'~ -.hnll uot rxt·el'<l !t•n dullur'~ 
($10.00 ), and for jounwyman plumhrrs tht• ft•l' -.hall uot t'\t·c•t•tl 
fiye dulla r·s (:j:5.00). The maximum ft•t• for rcnrwul c1f thP mn.,tn 
plumhcr's and employ in~ plum\H'r 's li t•pn~t· shall 11111 I'Xt·t•l'd two 
dollars ($~ .00) . and for a jom·rwyurau plu111hC'r the ft'l' shull not 

t'Xl'C'Cd 011<' dollar· ($1.00) . 

The a<·t colltrmplut cs that the fer~ lllllllrtl ill Pnl·h iiiNtnnt·P muy 
!Jc ICS'i thm1 the maximum providt·d fo •· iu tht• n<·t. 

'l'he net furthrr pt·ovidcs, htm'('\'t•r (sPI'I ittll fi ), 11utt all mn~lt· l· 
p i umbf!rs act nally cn~aJ.:Cll in IIH' lmsinc~s ~~~ plumhill(.! ".t .• the 
time of the passage of lhis uct mukin(.! applu·at11111 for Klll'h I H<1 1 ~<' 
within ninety (!lO ) days aftr1· the lakin~ rO'rl'l of _tlw ad, 11111Y 
ha,•e a cl.'rtifll'ate, or licensr, il'sued to tl•t·lll "without t•xmuilla· 
tion" and "upon the paymrut of the l'lflltlllr {It'." 

p 1•11m a rradiu~ of the ad it ~c·rms rlear t hut tilt' .lt•:.dKI;.tl ttt'<' 
intended thl' "regula r· fee'' to rt•ft••· In lilt• f,•c• l'l~lllll't'd lur a 
Jieens(' in the first instnnce, a111l n11l to the "•·c~-:ulnr fet•." ( 'll:arly 

the words " 1·e~ular fee" u' usrcl iu srl'li11n f1 t·mtltl 11111 n·rn. tu 
the ''J'<';.(Illar fee," fot· thr rl.'ll!lllll that tll!'l'l' wt•t•t• uu uuht;u1clrn~ 
li<:Cil!<o('S to be I'CIICWl'c.i. 

1t. !iCI?ffiS clear that Ull th l' )l'~islullll'l' int<•tulul ill :-.e(•tiOII 5 of 
the uti in que~tion wali to rrlic\·c all nw;,ll'l' plurnhers ut·ltl!llly 
engaged in the busilH''iS of plumhinl{ nt thl.' t inll' of thr pm •. -.a~-:~· or 
the act from takiJtg nn examiuation, bul that til(' fet• rrcllllrr~l 
would be thl' same as that fixed for a <•c•r·tifit·ull•. CH' lit•riiKC, wlrt•rc 

an examination is gh•en. 
('. \V. L YON, A.~s;.~l11 11 t ;1/lornry Ornrral. 



OPINIONS RELATING TO PUBLIC PRINTING 

PHI~TING :\ 1\"D lli~DING 

The contract entered into between the state board of public printing 
and bindiug and the Homestead Company fo r the printing of the .. re
vised code" to be ordered by the "extra session" or the 1920 General 
Assembly Is Invalid. 

Ho11. Ora Williams, 
January 20, 1920. 

State D OI'Ill llent Editor·. 

Dear- Sir : 

Yon state t.hat IIou. J. h Panis h of D es 1\foines has submitted, 
on behalf of 1 he H onH'stca<.l Company, t he fnllowing question, and 
r eqnestc•d em offil'ia1 opinion hom t1J is dcpa rtmcut thet·eon: 

" The IIomeRtend <.'umparrr ltns snbmitted to me its con
trac·t with the buanl of JH!hlie priHtiltg' and binding of the 
statr. of dal e Del' r rnbr r· lD, l!H~l, rovcring the printing and 
bi J 1 cli n~ of 1hc eodc anJ ~ession laws for an opinion a s to the 
Ynlicli ty of the C'ontraet. The particulm· point involved is 
wh('tlr cr or llo t the <·OmJH' Jl sation agreed upon is ~reater than 
tire maximum ra tr fix rd hy the lm,·. Af::t I understand it, this 
iuYolv<•s 1h r question of whether or 110t there is a maxiinum 
ra t<• fixed hy law fo r tht! work (•() ll tt'mpla ted uy the contract 
a11d l'L' If ll in·d by tire ads <,f t h<' 38th G c~n eral Assembly in 
r·csJlCl't t11 pri11lin g <llHl binding tlre:-:;e particnlar items. 

"May 1 IH..• p c' rmittNl to f'ill:!~<'st. to you that for ·the pro
ted ion of t ir e boarll of puhl i1 ~ p r i1rtiug and bi rHlin ~, as well 
a:-; the l'OIIt nwtor·, thn t you ~ret the opinion of the attorney 
g"L'IIl'ral on t his qucs1 ion , and that you fut·n ish the H01ncstead 
Uompuuy a eopy of t h is opinion." 

It sePms to me that the eont rad with r<'frl'ence to tlte pri11ting 
of tire code rais<'s a morP serium; quest ion as to the lr~al ity than 
the qu<·st ion a~ to wltctltcr the price at which tltc con tt·al:t is le t 
~:o11Hid~ with th e l'X i st i n~ statutory ~t· heclnl c . 

'l' he B7th Gc11 cra l Asst•mbly l'l'C'a{l•tl tlre board of publi c pr·int
jug and hincling and pr«~sl•r ·i lH'tl its tlut. ics. 'l'hc provisions of the 
law applil·ald e to tire qu<•stions ra iscll will he fon11cl in chap
tel' 183. 
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Section 1 provides: 

"There is hereby created and estahlish€'d a board of pub lie 
printin~"' and binding the members of ·which ~hall be the 
govern;r, the secreta~ of state, the auditor of st~te and the 
treasurer of state; and it shall be the duty of satd board to 
enter into contracts f or and on behalf of the state of Iowa, 
as hereinafter pro·dded, for all printu1g t·.l t' th e n~e of the 
Rtate or jts officers, board~, commission. ancl depnt·ttnl"'nts , or 
to be done at state expense, unless othet·wisc pro\'ided hy 
law. The contracts here in authorized shall he fot· the procur
ing or purchase of ever ything pe 1·ta i 1~ ing to the prin t inj:r and 
publication of all hooks, pamphlets, cll·culars, leaflet!', ~) l anks, 
card~, envelopes, l etterhead~, sch~dulcs,_ an.d all ~.tabonery, 
includinO' the composition engrav1n~, strtclnng-, rultnj:r, press 
work, pa~er stock, lctterin'g~ numbering and b indi.ng.' ' 

S ection 3 provides : 

''On or before the first day of November of <'fi(·h yenr, begin
nlnn- \Yith the vear 1918 the officers of the diff<.• r·cnt rl<' Jmrt
m<'l~tR of s tate ~romi ng u;1drr the provisions of t_his net shaH 
fil r with the docmucnt edi tor for the follow1ng y cat· an 
est imate of the probahle amount and the kincl JH'cd ed of 
hullctinR, circulars, folders, pamphle ts, b ookl r tl-i, catalogs, 
hooks, reports, blank books, r ccorrl b?oks, ulunl<s, e nvelopes, 
letterheads, cards, labels, in Yo ices, rccctpt~, pnst ul enrds, ~om·.t 
cliH·nm cnts. abst t·ac·ts, cuts, pl at es, en~r·avrng, ha1f·t.011CS, Ill us
trations a~Hl all ot her printing mHl binding wor·k of nny 
nature whatsoever~ now or lrercaft er t'f' IJUirr-tl for the ahovc 
period.' ' 

::::;cctiou 4 provides: 
" All 1wi 11 ti tt~ and bimlin ~ dt·~i ~naiP<l . in _s('dion _1l tt'I.'C' ( :3) 

of th i~ a<·t a11d all other printitl~ nwl hrn flrn~ l'otntll~ und er 
the p1·oyis ions of this aet shall .be _ehtssifir.d in a ~<·nerul way 
b y th e hoard o f printin~ nnd huH.ltr lg HS fol low~ : ( 1) Bulle
tfns. l' in·ula rs, f olders, pamphlets, I C'c.r f'~ ct~ . c·atalog t~l·s,. Xlllilll 

hooks, r rports, hlank bookR, mtd al l prmt1ng n1Hl_ I_HlHl~n g nf 
thi s 11atnre on which t,h (> t'C is a ~en crn1 c·ompetrtron 111 tb~ 
~t a t e; (2) dodcs, code ~nppl C'm ?nt~, scs~ i on la wr-., n'eiH'd hook> 
offil'ial" r eg-ister, censu R, ~cnlo~H·al snt'\'<'Y t yr,~r .lloCJk of ag-tt · 
{'lilt n I'C' lto r tie11lt ural rc~ port, r ailroad (·om m1 ss 1011 r rs rc port, 
ex 1wns~ r eport , I owa llof'llt tl <'tlts, l uq.~<~ l10oks .. ancl nny _otlt<·r 
pub li l'<l t.im r or printi ng alld hin tlirq . .r wo rk 011 wh1_c· h tlH•n · IX 11 11 t 
:.!r'lH~ rul c·omtwl itiotl in 1l1c st at t' ; (:1) I'Ptlllll f' t'l 'ltd wo ~ ·k , ~ll <"il 
~lR t'l1\'t•1opC'!-l, l <'tt rr· h c•<Hls , (·n nls. ~·w hc·•llllf'> hlnn.ks, rn v o.r•·c·~· 
hills lalJC'ls, slips, post.ul rat·ds. anrl all lunds <.t S IIIH II .1ohs , 
c·om;110111y known a~ joh pt·itJtin:,r ; (-l ) C:l'n•·rat Ass1•ml,l y 
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jonn1als, hills, 1"£>1-iolu t iom;, c:alenda rs~ messages bill indexes, 
llHt n ua ls, :md all ot ll r r JWi ntin~ in collncction ~vith the legis
lal tn·c· ; ( :>) SUJWcme eomt doe;k ets briefs abstracts and all 
othPr printi ng_ in com1f'etion wiu't th e ~n 1weme c~urt, not 
oth~I'\\' J sc p1·ovJclecl fo r h): law ; (G) cn~1·av i n g, plates, cuts, 
hall -ton(•s, 11nd all other Illustt'tltlOJJs used in state printing 
cHid bindi ng-.'' 

::-;ed irm 7 pi'Ovides : 

''.On. or b<.>~o re t he third M011dny in November of ea ch y ear, 
I> : !.! I J~Illl lg wt th t he y f'a1· ] !~ 1 8, th e boa·nl of printing and 
~1 11Hl ln:z ~hall C'ausc to he prmted fo r three consecutive issues 
~n a t !Past one dai ly pnprr in eadt of the seven la rgest cities 
m t he . statr, a ~ :-; hown b:v the last Rtat c or federal census, an 
ndvr r t J1-i(' lll<'n t tha t sealed bids will h e received unt il the second 
1\fo11day in Dr~~mhcr for. all prin tin~ ~mel binding con'ling 
u nd r r· t h<' p rov1srons of th1s il C' t for the v car followino- bec-rin
n iJl J::' with t h <' fi rst day of .Jan uarv. 1\11 bids ~halthe ; ub· 
m.it tc<l in sealrd <'Ji velopes ann ~h ~ ll be op0nN1 in t h e office 
of th r hnH n l of p1·inting- and l1in cl ing· at ten o 'r lock a.m. on 
the sr<'nnd 1\f onday of D ccrmhcr of earh yea r, and the con
ft ·ad. shall b<' awa rcl rd in <H·ro r<lanC'e with the prov is ions of 
th i~ a c-t . 8 11i tl ndvedisemcn t for bids shall sper ifv that blank 
~wl 1rdul<' ~m el SJH'<· ifi<·ati ons in fl f't :til for h id.~ may· he o btained 
ft·om 1 he dor u mrnt cdihH, D(•s Moin es, I owa . " · 

Scr·f ion 1 :3 JH'Ovid cs. 

''Th<' l1oard of p ri 11f ing i-111d h inclin g ~l1all slate in its 
s p('c• ific·ati ons for pri11ting a11d h incli n~ the t imP n~quiremcnts 
,~· ith J'<.•f r l '(' ll<'C to a ll sueh work nnd i-ih all fix in t he s pef'ifi ca 
trons and c·nntrad th e JH'llal t ~' f or fClilin g- f<l c·on1ply \Vith the 
fli'O\ ' Js lnll 1-i of t ill' spct·ifkatio ll !-i a nd t·on tntd; p t'OYidc·d , how 
C' \ '(' J', t h;l1 11 0 ('C IIlf J'<Jdo r s ha ll he hel d ae<·otlll t ahlc fc)r d elay 
O<' t'Hsi tl!t r cl J,y lt nldi11 ~ p l'Onf1-i OJ' an_,. other nmH'onfoJ·mance t.o 
t'llllt n wt OJ' ::- Jwc· ifi l·atillll s f o r w l l i t· ll saitl eoHt l'aC"t.o r i~ in no 
wa,\· n •sJWl ls ihl c. · ' 

Se<.:t i ou 1!) prov id t'S: 

" '1'11<' honl'(l of pri111'ing a11tl b ind ing upon tl1 r tnl<ing e ffect 
of this ad shall wlopt a tuil x illlum l'-ll·hrcl ul r of rates for 
JH'in t illl! m1d binding JHl t iu t·l wl i JJ g stC)c·k, wltic:h s0hcdulc 
shall IH' thr r xisti ng statutorv sdw<l ule. No (·ontract for 
pt·int ill l! <m el h in<li11g sllctll h<'. )(•t fo l' a gn'cltt' l' pt·i ·c t han 
the max immn n f t·a t es fi x<•tl ." 

l1' l'lllll t he fnn·g·C) ing stalntot·y p rodsions i1 \\'ill h l• ol,sfTYed 
tha t t lw llOat•tl of puhli t• p t·i nti ng· C1 JH1 hit ld it •g sha ll e xerc·ise 
supervis ion ove l' all state prl11tiug. uu le1-is otherwise pt·o yided by 

OP i N IO NS R EL_ATINO T O P UBL IC PRJ NTI NO 

• 
luw. Undr r tit <' ~lt' t it h l'<-'Oll lt"s t ht' d ut.'· of th(• he:t tl ..; nf' th f' \'Hrtnus 

stH f <' <l <' P<:ll'tllH' Ilf s t o fill-- with IIH• rl tH'\llll P III Pd it n t• nn ('sfimat e 

of the pt'obahle amount a ncl ld tu1 of priut in ~ lt t'l'th•rl for the 
f o11 owing- y <'nr·. a11tl UJ C'll t hr sn it! prin ti1 1~ bnu t·,l l--hall r lassif,\· tho 
printing and binding ~o est imat ed hy the d cpnrtmcntal hNll.l s, ns 
w ell as a ll other print in~ and b i nrl in~ eomi11 g- tmdc r the provi
sionR of the act: _After all p r inting atlfl b inding- hns hC'en so 
r la..,.sificd i t th en hccomei' the duty of the ~a id hoarfl to nrhertisc 
fo r hitls for all su ch pr·intin;:? and binding for the following y r ar. 
The hoard shall pr<'p:t l'f! ~pe~ ifi cat ion~ to hP suhm itted tn thr 
IH'ospec· ti \'e l1iddc t'~, and in tlte~e sprc ifi (· fltion s the hom·rl shall 
state the time limi t fot· t.he pr 1·fo ruumcc of the w o J·k . T lw honnl 
shHll nlso adopt a max iHnnn ~c·h cd ule of m tcs fu1' prin t.ing nntl 
b inding-, wh i(•h sf'i lC'duk• s hull he the cxist in~ st.af.utnry. sehednl<', 
and 110 contract sha ll he let for a go r·eate t· pri<~<' t han tlH• maximum 
rates so fixed. 

H owever, b e for r any spcr·i fieat ions can h<> madl•, bids ~ulnnitt<>d 

or co11tJ'aC't~ le t for any state print i n~ or h ! 11d i n~.t , <' X<•rpt in 
('Jl1<'1':!<'11 CY <'ases, thc l'c mnst hC' som(l la wful <•stimah' or nut horit)' 
fo r that s p ee ific c· la ss i fiL·at ion of p ri n t i 11}.! aml b i 11 ding. 

In th <' instan t case, if I mn c• oJTec·tly in fnmwd , 1 he t•ntle refl' J'I'e<l 
to in the sp cC' ifi ('ati ons of the st a te l)OH J'<l of pnllli,• pri11tillg' and 
h indi11,:t, and the pro po~al of the Tiom<'st cad Company h etll'ing 
da te o f D ecembe t· R, 19 .1 9, and thr eon t 1·:wt P ll tC'J'Cd into on D cc·<.>m
h <' r 1 !1 , 1 !Jl!), in a rcvisrcl r ode wh il'11 the> sai (l hoanl helievr:-: will 
II<' printed during the y ear 1020, at th e d ir t>dion of th <' Gen e ra l 
Assembly of I owa, a~ Wl' ll as a po. :-;ihlc f'cliti on of 01<' session laws. 
l11 o th e r wonls, t he boa nl of pub li<· p 1· in t ing' mad bindin g anti t i
pat<· ~; a n ext ra session llf the C:e tl(' ra l Assembly , at whidt prov ision 
\\· ill he made few a r evisl'd t•,,de, and iu Ol'lh' t' to take> t· a t·c of the 
pri n ting and bindin g of th<' a uti<:ipated C'Od e and SC:-\sion Jaw:-; the 
said hoa rd has pl'<'parNl ~JH' t' ifit-Ht i nns a nd CXC(·u tccl a written 
L'Oll t ract f or the priu t in l! of th e s nJIIe . 

nut n o extra srss ion of the fl e1Jeral Assembly lut~ bcea called . 
If call ed , ther e is no rcasoJJahlc ussuntll t'C that it wi ll <·onxiclcr 
a g'C il (' t'al revision of t11e laws, ll O L' any assu 1·an<·c t ha t a revi!-iccl 
l..' () rl c w ill he onlcrr d . And if a n ex tra sc~.-s i on is t• all ('(l , and ut 
tha t session a J'cv iscd code is ot·deJ'C<l , y~t t lw rc• is 11 0 t'('lasonahlc 
assurance tha t the General Asscrnhly will ordc l' th e c·o<l r. printed 
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and hound in I hP m;n tltt'J' and fo t' Jll JH'o\·idf'<l fo t· iu the sp ecifica
tions of th e• i>oanl of p uhl it· p rinting- nnd binc1ing, and in the 
rontrnt·t c>llt<' J'C'd into with the H omestead ('omp!lny by said board. 

In the lH·t cr ea t ing the code eomm is~ion no refer ence is made 
to a n'\' i:-~rd l'Odr. T he 011ly provision made by the 38th General 
Assembly wns for a rompilcd code. U ntil the General Assembly 
ex pJ'Nis ly (li'O\'iclcs fo r the p rinting- and hindit1g of a revised code 
1 nm nf the opi11 ion that 110 r-on t f'a(·t ran be 1awfn11y enter ed 
in to fo 1· the p rinting ;mel bi m1ing of sut"h a coclt·. 

H owt' \'<'1', if it can he ri ~lltf nlly f•la imrd 1lmt the board of 
puhli t· p•·int.ing atHl binding was ac·li ng wit.hin its p owe1·s in 
assu ming !hat n l'C'Y i~Nl c·oclr mi ~odtt hr printrd tlu •·in~ t he year 
of 1 !120, ancl ar t in~ n pon t hat assumption mlYrl't i~Nl for bids and 
Jet a c·oJJtmf' t , thrn , nncl in that eYen t thr ro~t of pr intin g would 
lta\'<' to t'OJ tform to th C' maximum ratr nxl"d by law, for t h e reason 
tltn t t hr C:cncl·al A~:-:emh l ~· has not .rrt p rovich'd for a r evision 
of' ou r laws a nd JH'C'Rt" r ib<'d the maHn C' r and fomt in which a· 
r evised eocl r slwulcl be printNl and hound. Until the General 
A~srm hl,v <'X pr<'s;o;ly proYidPs tha t :-~w·h n (·ode shall he printed 
aml JH't'sc·•·il ><'s th at it shall he prillt<' tl in stH:h a manner as that 
th<' sc•ss ion •·:tl f' -fh<'tl hy law t·mmot pnssihly npply, thrn, and 
unt il tlt r n, all c·otlcs printC'd at t.lt c C'xprnsc of t he st flte sh all be 
p r in tP<l nt a Jll'i t·r not r xc·ePt1illg- 1l1e r:dsting- statutory s chedule. 

\ V. H. C. K ENr>nrcK, .1 .~s i.<~ lan t A fl ornl'y Grn.f'ral. 

PHI \'TJNO :'\ ~1) JUI\'DIJ\"G 

Dfscuss ln~ tho val!cli l y o f t l' c cnnt r~tc· t o hC' cn t<'r r tl Into wltb the 
H oml's t cad Cornpnn y fot· pr!ntln5 s uppli C's for the motor vehicle d epart
ment. 

March 30, 1920. 
lion. Ora , .Vi lliams, 

Sc<:l'r tary S tate n oc-wd of Public: Printing and B h1ding. 

Dear Sir: 

You suhm it the bid of the Ilomc~teacl C:ompatty on certain 
printing, h iudin~, stitching, numbetin~, rnlin~ and perfor ating 
fot· ~uppl i cs to be used in the motor \'Chide department of the 
state, and ask for an opi nion as to the aut hority of your b oard to 
enter into a contt·act in aC"conlam·c with said hid . 

.. 

.... 

OPli'\IO~S RELATlK'G TO Pt'BLI C' PRI~Tir-\(i 737 

You a lso state tha t adY('t·ti~enH'llt for hid:-. bus lwt:'n malle in 
the ncwspapPrs d c!-.ig'lHitcd b~· law, aud uft<•r making- an ex tra 
effort to ::.e ·ure competit iou you rt' (' l .. iY<>d nuly Oil <' nft\.·r, that of the 
H om estead Company. 

Sc('tion 15. (•haptt'l' 1 f<3. IH: ts of t h<' :lith (; (' ll<'ral 
c· •·eutin~ th<' bon1·cl of public pt·iuting' :uul hinclin J! and 
t he ~tat<' pl·inting Hlld hiJI(lin:,!, })J'O\' i ch~s: 

.As~<'mhl.'· , 

,:<''"H l n t i n•'• I"' I"' 

" Th<' hNll'Cl of pri11tin,:r nnd bintlin~ upo11 tht• tak ing- rfff'l't 
of t his af't shall ntlnpt a maxi untm ~owh('cl lll C' 1•f ratrs for p r in t 
ing a nd bindi11~ Jlot illt" ludillf.! !"'tm·k, whic·h !-w hNlnl <> shall 
he the exif.it iug statutory ~wlwtlulP. ~o c·o11t rnd fo r printin~ 
and hin(lilll! shall bf' ll"t for a ~rrut <> l ' prit·(' tlwn thP m aximum 
of rate~ fix<'d. '' 

'l"'la' existing statutor~· ~l' h etlule for stat t• printing- m1tl bindi11~ 
t'C' fenNl to il1 sai<l sedion ];) will 11<' fnu1Hl in S<•t· tious l::lR an<l 
1-11 , C'odc supplcme11t. Hn:~. 'l'h<1t ~·whNl n l c• appli<•s t o thr <· h ur
:wt<' J' of pr·int ing and hinclin~ C'X}Wf'ssl ~· l'<'fr n·c•(l tn tlH•r<'in. 

!11 thr ront ra<:t in qurst ion tlw 1wint in;.r HI H l hincling an' of a 
<·lw rnttC' r not <'X ]H'rss{'(l llor c·ontt•mplufl·d in s<'t 'l ;ons 1 :n~ nnd 1-ll. 
hut nrc of an enti n,ly d iffe ren t <·ltnrn .. tc•r. lWd th (• stat ntory 
s<· h <'<1 n Jc het·ei n rP f P rrNl to is 11 ot a p p l ic·a h lc' t h<• rr t o. 

Thf>· p ri ntPd supplies of thr motor Yt>hit·lc do•part uwnt «lr<' nf 
a s pf><' ial anrl unusua l kiml TIH•~! J'(•qnin• n u lll hl·rill ~, punc~hin~, 

p0rforating, an(l the hl oekin!! or hinc1ing- of thf' assPmhlrd shr<'ts 
in duplit:Ut <' und triplicate. 'rhe j ohs urt• lu r~c-., in som£' im:tanN•s 
rc<ptit·ing O\'C l' on e m ill ion hlanl\:"1. Not on ly t ltu r, hn t t hP :-;upplies 
<II'<' I'<'(J uirrd at a t ime \\'}tell it woulcl hl' JH'il l'lil·;llly impos~ihlc to 
t•stilll atc the amount at t hC' tim <' th e' la w n•tptin·s l's ti 1na tes to br 
filC'Cl f or th<' su<·c·f'(lding ~·c a r. It iH iwpt"J'UHvl thu t th t> Jllotor 
\'<:'hi<· lc dPJ>ill'tmrnt lun·r tiH's(' s upplit"s in o1·d <.·r to c·uny on tlw 
wo rk of thut dl'part men t. In faet , t hP l<·tt inl! of tltis t•otttnH· t 
h<>c·ontrs a ras<> of publ ic. ncl'essity. 

Tht'rcfor<', 1 am of tlH' opinion that th <' he~al' tl d p uh lit• printinl-( 
ancl binding- is l r~a lly anthoriz<'<l tn <'ltf<•r in to 1 hP c·on t i'H<' t in 
(J lll'SI ioll. 

,Y. H.(', Kt·:~lmt< · J.:, As .~is frtnl t l flornr !J (i rncrrtl. 

D :\ S IS FOH ESTHI:\TIXG COI'\T OF PHIXTIXG 

The 16 page form, document s ize•, Is the basi H li P (lll which t o osllmnte 
cos t of prinl lng book pres-s work. It a IHI'J!I' r fli~f ·, h11t l es~ JHI.Kl'H, 1H 
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the equivalent, payment should lJe made nt the r ate for 16 pages. docu

ment size. 

.\ pril I !l, 1 !1:!0. 

li on. Onl \\' illilllw •. 
Or•t·unwul Etliloor. 

l>t•lll' Sir : 

\'ou1· lt•llc•r of tlu• !lt l1 i11~t. addn•,sf•d lu llw llt lol'!l <'y )!<'ll l'l':t l 

lws ht•t•ll r~>f•'J'I't•cl lu nw t'tol' a ltenlion. 

Y<111 !<llluu ii 11 r"l'.'' nf sprt· ifir•n lious anti propos1d fur pt·iutin)! 
work fnlliu).! \\'irllin •· lass ;,~ ••f tiH' stutniP all(] in\'o)\'in~ t'tllllJI<'II:ill· 

tion l'or Jll'l'ss work undt>l' a jnli work t·htssific·iltit•ll. 

Yv11 tlu·ll n"k whl'thrr ~o r not pnt·a::r~lph 12 nf the )!t'nt·t·al 

NJH:t·ifh·ut ion>' mmlilit·s lla l' ,[nl lllc) l',\' n•quit'••ment ilwt sttt·h l'lllll· 
)Wttsuliwt shull lw up<)ll tht• lutsis elf n l'nt•m nf sixtet•u Jllll!l's, 

dm·mnrut sbw, or its t•qnivulrut. 

The pt·oYisinus ul' :o~PC·tiou 13$, )llll'll!!l'll)lh 2, snpplrnwltlul sup
pl t• nwut to thP t•ode, llll:O, :u·•· lltfiiHiator,,·, stalin)! that thl' 
t<Jili)1<'1•SHt iun for huuk JW(OS!> \\'<1J'k shnll he upon thl' ha~d,; of ll 
fo•·m nf )liXtC'('Il Jliii!C'~, docUillC'Itt si1.e, ot· its equiYttlcnt. 

Th e> slulutury JWO\'it<inn ;just <ptulctl dncs not pt·oJojlJil tloE> state 
from prilllirt)! lonok prrss wtn·lc of u hu·gcr or '>l'nullPr size than 
the t'orm or s ixl<'l'" plll!l'S, document si1.e. If the n ct•ds of any 
Jlllt·tic·ular rll•p111'tn1rlll of th~ ;;tall' requin• bnok press work or a 
h11·get· s i:r.P th1111 tl11' ordiuurr d()Ci ttlllcnt size, thc11 thnt department 
liiHloubi l'cl ly hns th t• l'i~?ht to ask for ~uch JWintinjl , and the state 
lliHtUt·~tiouubly hu!! th(' rij!hl lo hnYr thP work d (lne and pair! 
fur· upon 11 basis of 11 fom1 of ~i..'l:tCI'll pagci:, docmnent size, or 
its rqttit•tllntl. FM instaure, if u job of honk pres.~; work uf oul~· 
('i~tht JIU)!I!S uml lur)Otl't' than a clot~Urnl'nt si?.t' wonld be ef)nivalent 
to u fm·n• ,,f s ixtrru png1·~. clorttmt'nl si?.t>, then the t>i~ht-pag-e 

hMk ur pumphh•l wnuld he paid for ul the !'lame ralt> pet· page 
1111 tltc sixtr('u )ll.t).!t' l'nnn. If the law il'l otherwisr, thrn there 
would he 110 uutho•·ity for pri11ti11~ the lat·ge hooks rcqujred by 
thP insunt11c•r dPput·tment and othr r dt:partments of the ~;tate 

I'Ct)ltil·ing tu•w•uully lnrJre forms of book work. 

'I'll<' provisio11 in porug-raph 12 nf the r,reuerlll spt>cifications 
cannot in uny wny moriify the statuto•·y p•·o\'isinn, and if it could 
be said that pnr11g•·nph 12 llt'lnally dors modify thl' p1·nYi.sifltls of 

01 '1:'\10:'\S Rt:L,\Tt:\G TO 1-'t:DLIC l'ni:'\Tt:'\G i39 

~<N.·tiou 1 :1~. pat·ai[I'U)lh :! of the "upplelll<'nlltl :<upplt' llll'n t, then 
the pro,· isi t•ll~ of pani)!I'IIJ'lt 1:! :.lwuhl lw i:rn•l l't' tl t tl thut t'XI t•ut . 

l um of tiH' opiu imt thnt il' it is ur• ·Ps~nry rhnt tht• :<Ink hil!h · 
\l':ty •·ommissiou hnlll'tin rt•tpt il·es n :-:izr lar;.rt'r thnu 1hr ordimtr~· 

dMtmlc>n t sizp lhul tlu· printPI' whu p1·inh thl· hu llC'Iin is \' nt itlc•• l 
ltJ llloi'C' pay for fJ I'C'!Is wut•k 1111 a ful'ln ui' siX It•t·n l'll:!t•s of said 
ltlllll'lill than fm• the .. tatntnry 1'01'111 uf l>iXtt'\'11 Jtlll!<'S, d!K'Ullli'ltl 
,;i:r.e. 

llo'n'''t• r . I 11m uf !It t' npiuinn l lt<tl tlll'n' shnultl lu• sunw limitn
tio" or •·he\·k upon th <' size nf sr11·h pl'intin)!. alHI unh'::s th i'l'<' is 
somt· :.rnod n·ustttt for prinl iu~ 11 Ju I'J!C'l' si1.e I hnn I lw ore! inn ry 
dch·llmen i :-; i;,r, thcn pnym('n l fnr prinl inl! s lll'h laq!cr si;r.c slwuhl 
llt' limill'U to t ht• anwnnt tix('tl hy slntnl c>. 

W . H. C. 1\ f:NllRWK .• l.~.<isl a 11/ A :tvnrry U rllt' l'ttl. 

The statuto timlling contl'aCLs for puhltc prtnrlni; to the I!Lalutory 
l!Chcdule does uot apiJIY to contracts lndudlng the 11rtntlng, lltndlug aud 

stock. 

lluu . Or<~ William>~, 
~ecn:ta1·y Stutc Bwll'll 11f J>uhlic J>rinl in" nud Hi11d iu~:. 

Dcu1· Sir: 

Yuu hll\'(' "nluuilted to thi" uepa•·tmcut f11t' uu opiuiuu the llids 
fot· p1·intiu;r, biltdin:,!, wurk 1111d shu·k nc·t't'lil'Ul',\' ftJt· the I'P)IIll'l,x 

of nu·ioux slate drpndmcnt~, wlti,·h tltc shltllt<' r·rquirus t::hnll he 
ma<k pril)l' tu the cunvenillll' o[ the :i!llh Gcucral l\~'11'11\hly, unrl 
\'n il 11.Rk whr thr l' or not th l' t~hll l' lttlllrd nl' p11hlic prinliul! nml 
j,iudilll! muy lcgully tlc•·rpl the I•Jwesl bid t·r<·t•iwtl tlltd prncct•cl 
with lho Jll'iutiul! o[ said t•rportx. 

~ectiltll 15 of c·haptCI' 183, !!CIS llf thr !l711t Ut' ll('l'lll As~t•lllllly, 
prm·iclt•s thut 1111 <'Oillt'IH·Is for priulinJ,! uml hiur\in~ ~<hull •·cutfOI'Ill 

with the stulutur'\' schcuult• with r••f<>reHt·P 111 the pl'it·c to hi' JIUill 
l'o r s uch priutin~ aud hiuclill l!'. Tlw t•IIJ III'Ut•t fiJ r priuliliJ.{ the 
t·rporls ill •tl'!~ tioll , how('vcr, t·ulh; fllr the l'trmpletcd Jll'uflnl't, 
in~: ludiug the printiug. hinrlinj:!, paper uud rverytltin~ ncc·t•xMnry 
to furn L->h the complclt·d r CJJill'l. 'fheu ~<t•ct ion 21 of chuptc1· 18:} 
t·(·qnil·cs that all contr!ldij fnr 1:1uch report::~ shull he let by bids 
pe r pug(', inclHdiug eveJ·ything. wltile scrtion 1:\d of the supple· 
mentul ~:~upplemeut. the statute relntiu~ to i11 1> price Lube pnid for 
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pr·iutur:t, p11· t·t iho•d that tlw pri•··· ... hall hi' loa-..ed IIJIOII a t•t'rtaiu 
urunlu•t' of llll)'l't'''l'Hh ,.f a fnrm of :-i '\lt•t' ll )l<IZ•·'· duo•utn t•nt ,jzt•, 

I IIlli lol tht• np111i11 11 that ,,., ., , .. 11 l:i. o·lwpll'l' h ,:j, ad,., of thr 
:~7th (;l'll t'ntl ,\"l'llthl.'. appl io•, tu o·hll fl<ll't,; iunoh· i11:.r priuti11)! 
awl ltiudiu:.r 111rl~. at d don•" 11111 apply wht•u the •·ollii'IH·t ··all-; fur 
tht• furuhlll ll:! ut' all tlw tnal•·rial ... ••lllt' l'ill!! iutu tht' r·umplt•tt•d 
llf'lolllll'l; alief lllll'lll\lo·h a;. ' •·• ·tic.11 :!1 uf lht• net re<JIIin·-.. all t•un
lnu·h fur pl'i11tiu~ .... tal t' l't' Jlltl'h II• h,• 1.-t prt· pa~t· , aud ... rdion 
:!~ of tht• ad t•nnfc•r-, t he• dc:-t·n•tiun upnn thr huurd to h•t tlw 

t·outt·ul'l l.'itlrt•r \lay, t lr.rt i ... fur the t·omplrted prfldul'l or fur 
rm•rt•ly llw prir11 in:,! aud hiwlin:r. tht•r·pfnt'l:'. I am of the npinitm 
thnt if tht• ht~~u•d fuirly adH•rti..,t•:- for· hi lls for the t•umpll't l'll 
Jll'Odtu·ts tht• rr it ruHy II-:.: ally '"'~'•')It I l11• luwc .... t aml br~t bicl 1111u 

Jll'lll 't'l'tl llllllt•r !Itt• t'lillii'IU'l . 
\\' . H. l'. Kr .:\lllll\'1-( , .bsis/11111 .ll fOI'III!} (,' £ 11 11'111. 

l' l ' IILH · I'JIJ ~'rDiO 

General ulscuNslon a~ lo tho s cope of uuthority of boartl of tmbllc 
prlnllng ond htncltng 

li nn. Or·a \\'t llium;., 
l>nc·unwnt Etlitnl' . 

Denr· Hir: 

FdH'II<ll',\' ~G. 1!) I !J. 

You ~oot;rlt• that ·' 1111 nrt• tli r·e ·t~d IJ~· the :-.tatr board of 
puhlit· printin~ 111111 ltindin;! w ll~k for an opinion f1·om thi~ 
tlrpat·tment a-. tu tht• .itu·h.dh·tiun ul' suid hoard ()\'et• all priutin~ 

clmw nt tlrr r:q wn'-(' nf the ;,ta te. 

Tlw )101\t'l'.., t•turl'c•lrt•d upon lht• hoard of public printin~ <tml 
himling-, und tht• dutit•, uf ,..,,i<l htlnrd and sec•·etm·~· then•of (ali'o(l 
ktlll\1 II II" !Itt• tlcwunH'IIl c•ttitor•) 81'(' ~0\'CI'III'd ('Xt•lu'ii\'OJy by lht• 
pt·m·ision" tlf c·hupll'l' (o,:~. a!'!" nf the ::17 th General As.....c• mbl~·. 
tog-c•tlwr \1 it lr ~ot•c·t iolli'> J.l l-t• to 11-l·(l, int.;lu;.iw, of the !.Upplc
lllCIIIUI suppl t•nwlrl , l!Jl :i. 

'rhl' titll· tu lht• 1H·I l'l'«'lltin).( the hoard of public lll'intiJI" a11d 
hind ill!!' dec·lat·t•-; that it is : 

0 

".\ n net to <J ilolislr !ht• otri<·c of state pl'iJllCt' oncl state 
hinr\(•r:. f(l l' l'(';t((• H hounl Of public pt•iuting and binding lllld 
""tnhlr"h the• JHI\1 Cl'>o and dut it'~ thereof; a lso to provide for n 
c·oul ruet 'P•Ll'lll of Jll'ocul'ing the public printing and binding 

OJ>J;o.;JQ:-<!'> RF:LATIXG TO l'l'OI.IC I'HINTI N<: HI 

aucl the lllllll'r·ial and ""Jlpli,,~ !'('()lli rrd iu c·onnrct ion there
with. ami pru,·i<liug- h11nd.; for th•• \'ltrinn-; uffh·rrs und pro
l'idiu~ prnultics for lht• Yiolation thrn•uf.'' 

Ft·om thr title it will he oh""''''t•d that thi' 1wimary purpolli? o [ 

1 he al'l ''a-, : 

( 1) T o abuli!.h the offici' ('If :,tall' pri rll t'r nntl !-.tntr binder ; 

(~ ) ('t·eatr 11 hoard of puhlic printin~ 111ul himlinjZ. and 

( :3) 'l'o p1·ovide for a •·ontt·m·t ... y,.,tcm uf proc·ur injZ the public 
printiuf! and bindin~. 

In clrfinin~ the power~; and tln tir:-. of the hourd, srctiou I of thc 

u1· t Jli'OI'ide~: 

"• • • and ii shull he !Itt' dntr uf ~-oaid bon I'll to l'lllct· in to 
r·mrtncds fot· and on bl'h<llf of th~ stale of Iowa, ns hc•·cinuftcr 
pr·cwiciNI. fot• all printiu:.r for !h<' nsl' of the stnll', or it:l 
offirrt·s, boards, comm i!i~Rion!l uiiCI dcpartm('nts, 1\r tn he done 
at stntc expense, 1mln.~ otltrrwi~r protdd rd /Jy law.'' 

1 t wi ll al~o be notic·ed that Rnid ad <·unil's u repcul t•lttnsc iu 
whit·h it is pr·ul'idrd "ull acts nnd par·ts of ul'ts in confiict herr
"ith urc hcrchr r·epl:'aled.' ' 

T he cutin• act gives on<:' thl' imprrssion thut the rffect of the 
tid is to be •·estrictcd, for· you frl.'qucnlly find the following, or 
~;im ihu·, cxpre,sions limitinq thc operation of tht' act to the 
different "depa rtment,; of state t•omin~ under the provisions of 
thi-; act .. , 'Vhile ~·ou find a repeal dauM', yl·t the saving claw.c 
fcmrul in d iff'Pt'l'llt sl'ction;., of the nc·l, to-1dt: " unlcs.'> olherwi,c 
provided hy law. " re-"tri..ts the op<'l'lllion of th <' reJ)PIIIiiiK cluu-;c 
to Mtth ad~'> a<~ arc in tonflict otlwr tl111n tho'c whic•h the ijl&tlltl!$ 
t•xprr;.~l~· pPl·mit to be in ~:ontlicL 

In othct' word:-. it sertns to u ... that the 1wimury purpt~l' 11f the 
ad iu qm• ... tion wa.-s to supplant tht' state JH·int<' r and himler with 
the board of puhlir printiJI:,! tllld himliu~, ami th(' H('IIIH' Of it'! 
jmi:;lli l' tion limited pral'lic·ully to the printing and bimliug here
tofore douc hy the state printer and bindct·. 

To sea r·ch th rou~h all the statutes re latinJ.( lo the ruultitudino\L"' 
duties and powers of the various commi~<;ionH, bonnls, KOciet ies 
and depa•·tment!i of the state and to Ht't out in detail the extent 
of those powt>r:; with reference to the printing or .. nclr comm iK.o;ions, 
bonrcls, .socictieN aud departnwnls would not >.crvc the pur(lOlli? o£ 
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1111 upiuiou. hut tlu· 1111111' Jtl'lh'lie•al uwlhucl WI•Uid 1,,. t•l l\11'11 to 
the• 'fl' '''i fie· ••llilpl ·r of the· , .. ,,\,• :.!'"n·a·nu::,: atcy partic·ular d •·part · 
llle'llt. 11 lu•11 till' etllo''' i1011 Is l:ll'l'cl a• to "lll·tlw•· tlcc• priut in:.t fur 
tlwt par·1re·ula1· dc•parllll• 111 ''"'"''' 11ithi11 tl~t• (1'<1\'i,.,ious of thl' ac·t 
e·r·t•iltllr).! th•• lmanl ut pul•lw (ll'llrtil!:..:' 11111 l.iudiu;: aud Sl'l' if tlw 
pr·iul lll!! fur that dt·p.rl'lllll·llt j, ''utlll'n\ i•c• (11'11\':cll'd fur hy luw. ·· 
I f tlw Jtl'llltiu:: i-. thPI't'lll uthc•rlli••' t''<lll'c•-.~1.'· (110\idc•tl I'm·, thl'll 
till' pru1 i•iu11• of cla;aplt•l' I":: clu 11111 a)')']~ : utiH'I'\1 i,.,l' tlu·~ tin. 

To illll,taall': Th e• .iu•h!•·~ • r tlw -.upa·c•tn•• t·uua·t, :wtin~ throu:.rh 
I hc• e•h td' .iu't ,,., •. an• t•X pa·c·"l.' a 111 hua·it.e•d to c•lltc•t' into 1'1111 t nwls 
fur lflt• priulitr;: of lh r• '11(11'1'1111' l'lllll'l l'l'purt,, 1111 ci that I 'OIIlnll't 

IHU,\' l1c• l'lllt'l'l'd iutn 111lh :tll!lllll'r tllilll tht· slillt' prinll'l', 

:-{p:· t inu :!:! I d of I ho• "lll'(lll'l ll l'll I al :·III'Jl lt'llll'll l, "hl'rein the fort'· 
)!!Jill:,! ;till ltori:wl iou 1111' fuuud. pr<JI' idc•,.,: 

"'l'ht• :.;u pr<•nac• c•uua·t rppnrt' :-Ita II t.c• p uh 1 ishNI under t'<lll· 
tt·ae·l c' lll t· •·e•d iu tn in the• 111111 11' o f' t hc· stale of Iowa uucl t•e· s1wh 
i:•nns, ,.,t ipu l:at iu11..; ll ttd e·•caJdilion" ils a IIHcjtoritl· of thP jntl"f's 
uf !111• supa·e•HH· e'llllrt. a..t i II J! t lll'ull!!h t hi' d ti;•f just ie·c-. :-1~1 11 
Jll'l'sc·a·iltt•. pru1·icle·d that c'\'PI',\' ;;w·h t·out rad shall pmvidt• 
tlual the• tl1re•c• htllldn•d tifty ''"(Ill'S fit·st issued shull lw 
d c•ll\1'1'1 d h,l the• pllloii,lll'l' to the• Jol't l'•'l an· 11f Shill' fn '!' nf all 
t·o~t to t ltc· ,j;~tco. Tlat• pt·c·wut t·tnllnel'l i·or thc• J)l'intin~ nne! 
pnhl il'lll iun of t ht· 1'1'111•1'1:- of I Ill' supa·euH· l'll\11'1 i:- lwrrbv 
t l'ilH'ft•t·a·,•d tu t lcr juri•dic I ima of ~aid jncl~r;; for t hr ~;ole 
11•<' a111l lwaadit nf tilt' "late whit·h "hall han• t hr ~ilmt• pow(' a· 
awl a·i:.:ht.. iu a·,•fe•a·c•twe• I hc•n•tn ;N 1111\1' JH•->..;('ss •d IJ\· till' I'XP<'· 
lltiq• ('lllllll'il. f'I'U\'Idt•d tlt;tl a llltl_inrity of th(' ju;ii{I'S of lht• 
~llJII't'tllt' •· •ue·l may. tf thPy <i1'l'lll it ath·i,ahlt•. make the "I at <' 
ill> 1111 n puhli .. hc t• of thr report .... e•ausin~ tlw ).Hill(' to lie 
p1·iutt•d ami lmlllul hy tlw o;talt• pl'illtPr :anrl h ind!'!' iu thr 
'111111' nuttllll'r and fur the• '<llllll' t·otnJWliNel inu al' i.., prol·icl!'d 
I·~· luw for otht·r o.,talt• priuti11~ aut! hindinl[. and iu ('\ '1'111 

tlw :-I alP lu•··umt'" it~ oil 11 puhli:-lwr 'tll'h n•twrl" shtall hP suit! 
:1111! di,ll·ihllt<'ti I hrttn~h I lac• oflie·r of tlw ;;et:rdury of slate." 

't' h11' it 11 ill b,• M"ll tha t .., .. e·tirna :!:!-t.el expJ-.•n•l.l· pl'tlvidt•s fl)r 
I ht• pri11t in)! of li lt' 'IIJll'l'llll' • ona·t I'!' I""''' hy tht' jud)!rs, nucl 
wcntld he• 11 •·lc·u•· 1'\t'I'J>I io11 111 lht• pt·ori~-;inn:. of chapll'r I :~. B.'' 
follnwin~ tl11· ~->llJ!!!t'~> t ioll ht•a·Pill made•, .'·ou t'a ll readily d!'trnninr 
whl't lt!•a· ul' uol 1111' pri ut iu:.r for Hit.\' pu rt icula r t!Ppa r t mcnt t•umes 
within the• fll'll l'isinnl! of l' llllpll'r JH:l. 

.\ ... to~ lht• •·<·l'u,al ,,r tht• I'IIJ'iouo; hnan\o.;. c·mmuis-.iull!;, Rm· il' t it•s 
mHI tlc•partme•nts to t·ompl~· 1\ ith l ht• l't'C( nireuwuts of l.'hnpter Hl3, 

OPI'\10:-;:-; R.-:t. 'TJ:-;t; To l'l'lll.ll' l'I!I:-;Tt:-;1: 

;me\ to ''h id1 ynu rd···r iu ~unr lc·ltc••· uf tlw llltla iJhl .. 1\ith lin· 
l''<l't'Pliull of tlw ~tail• lti,t •l'ltal •u •i ,·tl it j.., Ill\ 111'11111111 thnt 
th•'." t•tllllt' within thc• 1 nl\·i~ic•t- t•f 'aid .• ~lc;apl•·r .. 

Tht• 'talc• histurie·al ~~~··io•l~ i-. !.!i11•11 a c·••rlalll ,apprupriatlllll. 

ami it i' t''-.J'I'l''-'1." prul·idt·d tloat tiJt• ''''''ll'l't' huanl tho·r•·nf ,Jmll 
ha' I' , ..... ,.lu-.i' , . .im·i>~lie 1 iun iu ti ll' Jn:lllll:!<'llll'l t o•f Jh ;atl'au·-. a111l 
tht• c'X l't'lllli tun· .. r i1- fnucl-. ...;,.,. •e•o·tiu11 ... :!-. .... -; .. r till' , .... 1,. auel 
:!lh:!·a of tht• '-IIJ'plt•IHI'III Ill Jilt' c·uo)t•, )11\.1 

.\' lu till' uthc•J' lwanl..; and o·nnnni,..,iun-. l't'l'o•J'I'c•d tu hy ~ 1111. I 
I'll 11 fiutl 1111 l'X prt''" ~I ;ttnrnry f>t'u\ i'inlh !!r:llll ill!! 1 ht'lll 1 hc• 
nuthority Ill \'1'111'111'<' tho•ir printill:.t 1'1'.,111 illl~ uthc•r '"lll't't' thma 
I h:al \1 h ie·h a pp lil', to I Ito• nu-in11-. ''a te• tle·parllllt'llh l!<'lll'l'llll~ . 

\\'. lL ( '. 1\1 '\'111!11'1•(. . l "i In If ,11/fJI Ill If Uo lftl'ltf. 

lln11. 0 ru \\' i I lin ms, 
Doc• nuwnt Editor. 

l>t•ur l-li r: 

Nr•p]>li 1111 "'"' O}oini•m. 

.I IIIII' :!i, I !II !1. 

Snpplt•ml'ut inl! thl' opiuiou hrt·l'tof<~re rc•uclc•n·d ,\'ttll hy 1 hi.., 

drpa1·tmt'nl under dntr of Fl'hruar~· :!4, 1!11!1, "'' t!P ... ir<• to ... tut e•: 

'l'hut it is our opinion thnt ti el' authority hi t lu·J'to n>~ol1•d in thr 
I'X('Ntli\'t' (•01111C.:i) (O f'tll'llj,.,h til<' tll'pill'llllt'n( uf jw,tic·r ll'it)J lll'o'I'S· 
"ary printin:: ami pl'iull'tl malll'l' wa ... trau,ft•e·e·a•<l frn1 11 that IK11l~· 
to the hoard o[ pnhli,· printin!! mat! hit clin:.,: upun it-. c·n•atiun 

hy the lrjtislat u rc. 

It is y<•n•· !lu t.1· to .... upply und -.upt•r,·i"'' thc• printin~ nf ull 
IIHllll'l' lll'C.:<.'s~ar_,. fur tht• cJ.•p:trtnwnt nf ju-.ti•·••, IIH•n• l~t•i u:: nn 
ot ht•t· ~tatut ecry Jll'l>l'i-.iun whrn•lo~ I hi-. dc·JHll'lllH'lll • an '>!'e'lln' 
pt'int l'd nwltrt·: and in '" linin;.: yuu ha\'1' <llllhflril.' tu clt·H•rmin<· 
upon I hi' kind marl t·hunu·lt•r nf JHthlic at inn:. 111 l~t• priull·r l fur thi~ 
dt•pa rlm!'n t. 

B .. J. J>owt.u ..... , t ~.~i.~lunl ,I lim 111 !I (; , "''"' · 

'!'he cost or prillllng or tnaps of t ~·· region.~ oround <'a111p Dod ~SIJ ror 
n bulletin to be issued by the stntP "Potoglcnl tlcparllnt•aH slwultt not hu 
pold from the nnnual :lPIJroprlttllou provltll•tl fOI' In Pl'c•llon 2r.02. KUl)plc· 

ment. 19l3. 
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June li, 1!119. 

i\fl' . . Jamrs II. L PP!', 

A!i.<ii~>tant Stal l' Grnln:;!i"t. 

0 <'ar S ir : 

I hun• h<'cn d irl'dl'd to t·r ply tu ynm lt't tr r of lht' 2i t h in~t. itt 

wh ieh you state as fnllowK: 

,, Lust sumnll'r thr t•XI'I'IIti\'~' l'flllllt'i l nutlwrizcd thc w~olog· 
ieal sun·ey to p111'<•hnst• ur ha1·1' madr !\.000 <·opirs of 11 IIHtp 

of the r egion about {'nmp DodJ,!c to at·t·(ttnpany a hnllrtin on 
that reJlion whieh 11·e \\ere pt'l'JI81'in:,!. 

.. As t he r nit<'cl Stull's 1-(<'0io:rieal Slll'YCy wa.;; lithOl!I'Uph· 
ing an edition of this tniiJl for it'i own U'i<'. we a;.kl'd t hnt 
drpartmeut to fnruish us with th(' !\,000 t•opics whic·h wr 
nredrd. ' l'h i!< w11s clotH' and the h ill r rnd!'recl was fur $22G ... 

You lh<•n a!'k uncl f' l' what srd ion uf l h<' tudr p ay mrn t fnt· th rsc 

cCJpies should l>c mad r. 

T he statutory pt'OI'ision~;; nll1 le1·ial to 11 determination of )•our 

q urRtion wi ll be foun d in sedions 24!17 and 249!) of t he rodr and 

Rections 2500, 2501 and 2502 or th<' supplement~ t he codr. Hl13. 

Sect ion 2497 p rovides for thr ereatilln of a geolo~ienl board . 

Set'tion 2499 requir es the s tate gt>ologist t o mak e n t•omplcte 

Rurvey of the .natura l rrsom·<'es of t ht> state and all their N~onomic 
and ~«: i l'ntific asp ects. 

Sediou 2500 r equir es th l' ~t at r ~ro lo~rist to lllake d etailed m11 ps 
an d r eports of coun ties a nd dist ricts as fast as the wot·k i!l com
pleted , wh ich :-hall emhrnce su ch geological, m ineralogiNII , topo· 

graphical and sdt·utific details af: IH'e ucccssary t o make l'Ompletc 
r t>cords t hereof, a nd, when the information obtained wurrant~> it, 

t he results of any special ini'('Kt igation made by him mny be 
brought together in a report for publi<'ution, accompanied hy 
proper illust rations a nd diagrams. I n tht> making of topo~raphi(•al 
mops he ~;hall eo-opel'ltlt> with the Uuited States geological s u n·cy. 

Section 2501 t hen p ro1·idl's thu t on n ual reports eoutnin ing t he 

infor m8t ion gather ed hy the stntc :reolllgist , to~cthcr with s pcrial 

hulletim; valuable t o t he I)COpll' nl la t·~e fo1• immcdiat<' 11!«'1 RhUII 

be publi~,;hed at th t> ('Xp ensl' of the stat e. 

OI'IXIOXS HEI..\TI:O.: t; TOP\ 111.1(' I'Ht;>.;Tt:'\G 74G 

St•diull :!.-,t)l 1'\'.td, a, fullu\\:.: 

"'fht• annual l't·pm·t. tu;.:t·tlu•r 111111 hullt•tin:-. of rducational 
".n<l ,..,.j,'ntifk 1·alu<'. aut! :-Jll't iul hullt•till:-. !·onwiuin~r infortnll· 
t1o11 lll'l'l'"-'nry fo1· thr intmt•dintr ll'•t' ot' the peopll' 11t l ar~t', 
shall lw puhlisltPCI by tht• :-lull• undt•r the direction of t he 
II!Htnl. 1111d tl ispo,.;t•d ut' as utht•r puhlishrtl 1·eports of !!lilt<• 
onh·p~·:-. wh~·n 11 11 !>Jll't'ial provision is made, bu t t he copies 
rt•IIHIIIIIII~ 111 tlw ~·ontml of tht• huunl 11ftrr l>Uch dist l'ihution 
aftt·r n•taini11~ a :;utlit·il'lll llttlnhrr to supply prolmhl(' futtu·~ 
d('manck shall he sold to lkl',llll' 11111kinJ:r application t ht'rt:>fm· 
at lh(' ''""' prit•P of pnhlh·atiun, thl• monry thus areruiul! to 
hr hll'nNI into thl' trcmmry of thr stat<'.·· 

Tht•n sl'l'lion 2:)(1:! appt'O)ll'illll's the !.Um of · ,000 annuallv to 
t·O\'t•r tilt' t•nst uf making till' smwy, hut ('Xpres.,ly t'X<'Indcs. the 

t·o,t ot' puhl i~hi n,: and di,.t rihut illl! t hr rrporls nntl bullet ins h<' re

turm·r l'!•ft•ITNI to. sud1 t·ost hrin~ <'X pres-;ly mad" a chargt' uga in~t 

thr s tllll' hy sediun 2501. supra. 

It is I hr t·rforr my opin ion I hal I ht• pu n · hast: und use or the 
maps iu Cjll!'l-tion form£•cl part or t he puhlic·lltion of your said 
1·eport or hullet ins, and t he t·ost of th<' mups is a charge against 

the !.lute, and !ohou]d be paid 0111 or 1111)' IIIOIICY in the stale 

t l'l'<l'-tii'.Y not othrrwise appmJII'intrcl. and should not be cha rged 
agllinl.t you!' lit ,000 annual appropriation pro1·idcd for in sPction 

2:)0:2 of the ~.uppleme11t to thl' (•ode, 1913. 
SIIF.LIW C'l'LLI!-0!>1, il s.~i.~laul i l llornry (} cncrul. 



OPINIONS RELATING TO INTOXICAT ING 
LIQUORS 

lSSL\ :\'{'1': OF SK-\ IU'H \L\ HH.-\XTS 

The right of a municipa l court to issue sear·ch warrants i s clearly given 
hy the s tatutes. 

;\•h .• l ohu B. Hammo1r d . 
('j ty. 

D<•Hr Sir: 

'You r IPtll•t· of tlrC' l\\' t• Jlly -t h ircl , in ,,·hil'h ymt ask au opnuon 
t>f this dt'P<HI'lllf' td as t o tlri' .iur·i:-;dittiou nf the• ntttlll{·ipal court 
to i s~IIC' a searc·h warTaJrt in liquor· t·asPs, undt•t· the pro\'jsions of 

se:· tion ~41:~, l->UpplellH'IIlcd :-illpplt·nu•rJI to tht• <·ndt• , Hllc.l the pro
\'i:-;iotts ol' th t• :nt !1 ( :<•Jrt·ral .\~:-;eJubly, ··l!itptt·r ~t~~. is at hantl. 

'l'lr P juri~·dit·liorr of tiH• nr urr i<·iptt l <·o u rt is :-;d out in- :-;ection 
WJ.!-t·l H, supplemclltal su ppll'llH'Jr t to the code, ] !)] 5. By that sec
t i<.lll t hl' rnHt lit· ipnl <:OIIJ't i s ~·in•11 <.'<>ll<'ll l'l'f'llt ,jurist1il'l ion with the 
dist r il't <'llll t'l in t•i\' il matlt· t·s wiH• t'l' tltt• amonut iu <:OIItl'O\'Cl'sy does 
not <'X t·<•Nl $ 1 .000.00, et<·., a11 d , also. " al l niminal jnriscl i<:tion that 
is no\\· ,,1· lr C' t' t'CJftet· ma.'· IH' <'olll'c• J'l'P<.l n po11 jw;!it·es of the peace, 
llH\Y(JI'.S ( OIII'is Ul' polin' l'Olll'ts.' ' 

Hinl'c a sran· h \\'arrant may he issued h,,. j ust it'<'S of the peace 
upon the fi l i t 1~ of an infnl'lnatiott as Jll'llYid<·d h.' · ~('dion 24131 

sup plPmPntal sttpplellll' llt to th t· t•odt•. l !ll:i, it t'oflnws that the 
:-:alnP pmn·r <·xi:-;1s in thl' mtll ri t:ip£11 c·o tn1. 

Your att<.' Htion is <llsfl c:all ('(l t (J th e dt>(inition ' >!'t i l(' tl'nn " mag
ist ratC''' as found in sed ion G0!)7 of t 11<.• t•oth•, :! nd the ''powers 
of nu1g-istratrs'' as dl'finecl in sr dion !>O:IH of tiH• <:od e . 

l think th t> t'(' is no qm'stion hut \\'hat th~ nn thorit,\' is conferred 
upon a mullil'ipalL·ourt to issm• a sean·ll warra11t :'ot· l iquor se izures 
whe1·e the i11 fo rlllution is fi led as pt'<>\·i,h ·d hy law. · 

F. t'. l>.\VtP:-;o:-; , N/Hl'io/ ('ullii.'H'l. 

OPINIONS RELATING TO lNTOXICATlNG LIQt OR 74i 

f'OSSP lHt\C\' •ro \ ' IOL:\ TE J, IQl' OH h-\ W S 

Person s may be indicted ror conspiracy even thoug h they consptrect 
to do acts Jess than a felony, h e nce they may be ind lctecl ror conspi racy 
to sell intoxicating liquor in violation of Jnw. 

~·[r. \' E' I' JIE'r Gabrielson. l'ounty 
Fort Dodge, [c>\nl. 

Dear Sir: 

At tol'lH'\' .. 

We have your lettr1· of Augu~t 5th i·n whil'h ~·ou ask for o u1· 
opi11ion upo11 the following- pt·opositiou: 

''C~lll an in tlit•t ment for tousp intt·;v he re~uru('d ex<·<' pt fot· 
~onsptra<·y to <'Ollllllit a f(•lony '? \Vnn ld an iudidmcut dlHI'g'

mg- two or 11101'<' pcr·sotts with havin~ (•nnspi r<'tl 1(wl'tll t•r witlt . '"' mteut to sell intox i(•<lting- liquor iu Yiolatio11 of luw ht• \'Hlid! ' · 

\Ve fi1·st tlin•d your alt<'ntioll to tlw prm·isions of sPl'lion :,().)~l 

nf t he t•oclC' whit·lt provid('s as fcJilows: 

'' J f 1 . an~· wo or rnorc p E'r so ll s (•onsp tn• :>r· t'n llfPdt>t'<.t(• to-
g-et h<'l' with tlw fi'Hudul <' n t o t· mali1•ious int t·nt w rong-fully to 
JllJUI'P tIre IWI'~oll, t'h at·ac·ter, ltnsi n<•ss, p rotwrt v ot· rights in 
property o f mwther, or to do any illl'~al a<·t it;.iuri(lns tn thP 
public tt·atle , health , mora ls nr policr, or to the adm inistt'H
tion of puhlil' justi{·e. O t' to commit <lit~· i'l' l oll~· , tlwy at't> g-uilty 
of a l'onspirat·~· . antl f'\ ' PI',\' stw h oli'l'n<lC' r , lllld C' \'Pr~· JH'rson 
who is t·onYidl'd of a (·ortspi r aey at. t'OIIllllo n law, :-;hall 1><' im 
prisoned in th r pcnit<•ntiur·,\· Jtot 11\llt't ' th<·lll t lll'l'P yC'urs." 

You w ill nhsC't ' \'C' that tlte <1isjundin• " or" is \l ~f'd in d r s i;.:na1-
i n~ t it <' offc>nse~ wltidt 111a~~ Itt• tlt <' basis for prlt:OO: t'•·ntion f( ir I'Oil 

S f lll'<.l''Y· 'flud is. tit<• cl<•f(• tttl ;lld s 111<1,\' It(• t·lr :rq..!t>d wit l1 lru\'i n g 

c·ons pircd 1o~etllf't' to illjllt'f' tiH' dtartH· I<·r of so JIJ(' Jll'l'son ot' to do 
;wts injurious to tht• p uJ ,Jit• t t·a<11', ot· to puhl i<· lll <II 'Hls <• t' to <·on t 

tnit a fl'lony. It is 11ot JJC"I't'ssary tlrat tltl' dc•ft•lldHIIts IH• t·h a r:,! .. d 
wit lr Ita \'ing l'CJil spirf'd t(l t'<lllllll it a f <' lon,\· . J t i ~ not <'\'I'll lll'vt•s-
sary t hat the,,· t•on ~ pil'<' to t·ontmit a l'l'illll'. ~<' < •r· inslalt<'t' i11 lilt• 
( 'H S<' of Stole ·1·. Slnf'ns, :10 ]nwa :~H l , tla• dPf l' lldatt ts \\'l'l'<' iu 
didefl fu r 11 conspit·at·y to fnlltdult·ntly obtain a di\'ol't' t'. Tit<• oh

tainin:z of a <li\'OJ't'(' is not a <'l'illl(' illtl tht• l'nlrs pit·itr).!' tog-e l ht•r· to 
liS<' f ctl :o.<' Ullll f r·Hudul ent llll'HII S to d o so m:1y l11 · 1 lrP ~l'll ll t llls fnt· 

indidi ng t lr <' tlPfend<tllis fo r· c(llls pi t'Ht .\·, Hll<l 1 h j..; t·as r• s•> l ~ttl d s. 

\Y C' u lso dired yon1· atle11 tioll to tht' t' i.lS ~ of i'ifal f' 1' . / 'o fff'l', ~H 

Iowa!);) .~. wh <' t't' the clefPmhm ts \\'l'rt' i11 d il'll'd l'll r <·< •t r..;pirn r·.\· to 
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defeat the en forC'ement of the prohibitor~· law of Iowa. I n this 
case, thf> defendants conspired to~ethc>r to get out n wri t of r eplevin 
to get liquor away fmm an officer who held it unclcr a warrant. 

AA"ni n in the ease of Stat(' t!. ITai·d,in, 14+ Town 264, the defend
a nts W<'rc indi('tC'd f01· spirit ing away witnes.~<>s or p reven t ing 
th E-m from heing pr<>sent at a tr ial of a casr whPr ein they were 
snbpocJiacd as wi tn essN>. There was no JH'OVisinn i n our sta t ute 
at t l1at time that made such an aet a cr ime !lJHl t he only way to 
punish t hem was to in d id th em for ronspirn<•y to p1·evE'n t t he ad
ministrutiOJI of publ ie justicr nnrl om· sn pl'('mc <·out·t h eltl such 
an indic tment to he propet·. 

A review of t he!'ie cases and the a uthori ti rR <>ited ther ein cl ead y 
show that a n ind ietment will lie for ronspir a<'y <'Yen thouf!h the 
rlrfE-tHlants <'Onspirecl to rlo lE-ss t han commit n felony . 

B. ,J. PowERs, Assistant Attorney General. 

Rl'RDF.~ OF PROOF IX !"tR-\Rf'H W.-\RRA~T l •ROf' .. ~F.OT'SGS 

The burd en or proof In search warrant proceed ings ro r t h e fo r feiture 
ot l!quor Ia upon thE.> state. 

Mt·. \ 'et·n pr OabriE-lson, County AttonH'Y, 
F or t Do~iA'P, Iowa . 

Dear Sir: 

.Jul.'· 10, l DHl. 

Your lettt'r of June 30th to Mr. IIanl<' l' ha~ hrrn 1·dert·Nl to m e 
for · reply. 

Y ou n~k for authorit ies on the quest ion as to whetlH• r the h urden 
of p roof i ~ upon the state in liqtto•· ('OIId<'mnation ensP~ tn lCl <'r 
sear <'h warr ant p roreeding!\, 

Under the p r·ovisions of section 2·U 3, supplemental ~upplement 

to the rorlc>, 191!1, ac;; amen ded by t he ac·t s of thE' ~7 th General As
~emhly, senn·h wanant~ ma~· be isl'luecl when an in fo rmat ion is 
fil ed a ll t>ging t hat intoxicating liq uor is owll<'d or kept , and one, 
i~ iu tended to he sold . or, t\\·o, ha~ been purrhasecl ot· procur ed as 
a r E-su lt of sol icitation , or , three, has h C'<'n trnnsport<'cl in Yiolation 
of law. 

Section 241 5 of the supplemental supplcmeut, l 915. provides 
that upon trial the p roceedings shall be the sam~ s u bstan t ially 
n~ in ca~es of misdemeanor t riable befot·c j ust i<!es of t he p eace, 

OPU\IO?\S R ELATING TO 1 1\:TOXlC'.\T l ~<: Ll Ql.'On 7 4!l 

and that if the judi!C or jury .find thut 1 hr liquor was, when 
seized O\\ned or krpt for ~al£', or was pnt·rhase<l o r proC'ured as 
a rrsult of olic·itati011, or ha.· hccu tnwsportc<l in violation of 
law, then a jud~ment of forfE'itnrt> shall be <' llh' t't'Ll. 

Yon will ohset·,·r that the stn tnt r rNpti •·rs t hut tlH' ~..·asf' ~h:tl l 
hr tt·ied suhshmtia 11~· thr sH mr us mi:-.<h'nH•aunt·.., nrC' 1 riahlf'. UJH l 

Ut<' hut·(.l<'n in ~uch C\'ent wnnlcl lit' IIJH.Hl 1h<' ~tntc• to Jl l'l) \ -1.." tlH' 
Hlle~ations made in t he sPan.·lt wu JTHllt ns to t ht' nnlnwfnl L·h n r 

al'tC' I' of thr possr·~si 0 1 1. I t is trnc that pt·c>t·(•f'di tlg-:-. und l' r st''llr1·h 

war ran ts for L·ourlerunation of l iq uor an' on!~· f]ltftsi nirn inal. 

Slflte v. Ta[J{JOr l, 172 ~ . \Y. 2DD, 

hut wlu•th<' t' civil or crim inal, 1h<' o nlillnt·.' · I'UlL' i'i t hut t he lnH'd<•n 
i~ upon t he Jl<' I'SOll making- t llf' t·om·piHint. Jl owrv<'r, in t lw tria l 
of a ca~C' UJJclC't' sea t·l'h 'l\'HJ'rant p t·o<·<·r cli ng-s you should ht' Hr in 
mind that l-'Cdion 2-tn of tltr t·<Hh•. as anJt' lld l'd hy t·ltupt C' J' :~:!:t . 
c.u·t~ of the 37th General .AssC'mbly, JH·ovi cles thu1: 

"• • • the 'fin d ing- of intoxit•ati ll :,! l iquors in thP possPs:-.ion 
of Oil <' not 1rg-n l1y ant ho 1·i z<.'<l to S<'ll o r usc> t h<' sn mr, <'XI'l'pt 
in a prin1te <iwellin:,! lr unse whi t·h clm•s not incltHl<' or is not, 
nsrd i n . conn<'dion \\' it h a tn\'C'l' ll, puhliC' C'atin~ hous(', rPs
htllt'ntlt. g-mt·rry, o1· othPr phH'<.' of puhli<· J't'so t·t . or t hr fin d 
ing- of the samr in 1111\lstwl qnantiti<'s in .:t p l'i \·11 tr dwC' Jl in~-r 
h ou st.' or its d eprnd c•Jwies sha ll hi" pt·rsJtmpf'i\'<' ('\' iti<' JH·r l ltat 
f.>tH: h liquot·s ill'<' kr pt for ill r:,!<tl sa l<'.·' 

Ancl proof t ha t Jiqnm· wns fo und llJH)t l thr pt·C'misC's tlrsc· rihcd 
in 1hr ~C"i.l t'l'h watTa nt ra i :·w~ n prC'snmption th at t ht'y w r 1·e fn r 

illeg-n l sale and pl<wes t h<' buru<'ll upm1 thC' <l<• l'c·nrhlnt tn r•xplnin 
his poR.c;cssion. 

Stole t•. 11zfo.ru·rdiny J. iquors. 10!1 l owa 1-J.\ 

8 11 E LBY Ct·r.J , JSON , J1 ssi:·dc11il J"111ornry Grnrntl . 

Al'1'HORIT\ ' 01'' f'lT\' •ro PltOHIIUT ~1 '1:-; .\~('F. 

A city may punish a person fo r v lolutl nA on<> of Its ordlnanceR pro
hibiting l he keeping of a liquor nuisa n c·<•: and t h e Htute m ay Ol e lik..
charges against the sam e per son for violation or the stat t• Jaw. I n Huch 
C:l!':e s th..- acc·used cannot plead former jC'opa rd y. 

1\ll'. P. H . Don Ca1·los, C'n1111ty .\t tnl'llt',\', 

P erry, J ow a. 

DNII' S i l': 

.J IIII I' 20, Hll !1. 

\ Vc Jun·c yoll l' let trr of .JtnH' 17th 111 wltic·lt yo11 st atf• : 

• 
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'' Th e c·ity of Peny ha~ charged a party with maintaining 
a liq uor n u isance under city ordinance. I have charged the 
sanH• party with liquor nuisance tmder the !-\tate law. Please 
a<lYise me whet her· or not both the state and citv can prose
t·utr UJ Hh·r the <:i n·umstan re~ a11d whether the party is therehy 
p11t in j<'o])al'(ly mol'(' than once. · 

'' I C'atl see no reu~on whv t he state can not presecute and 
if the q nest ion of j eopard;· ar ises it seem ..; to me that the 
(' ity ord inance is illegal. '' · 

In atiSWt'l'illg ,Yom· inquiry, we desire t o direet your atten t ion 
to ehapter· :-l~)3 of the ads of the ~7th Genera l Assembly which 
r<'pealed sed ion 704 of the supplement, 1913, and enacted a sub
sti tute t het·c.·for. It p nwitles that <:it ies unrl to v>HS 

''shall have power to suppres!i, r·cstrain and p rohibit gamb
l ill g-, ha\-rd~· housE>~, di~o t·d erly house~, houses of ill -fame, road 
houses when,· le?\nln£'ss is l'an ·ied on , opium or hop joints or 
plac·es t·c·sortrd to fo r tlw nse ·of o p ium ot· hasheesh , or places 
wh l:' t'l' i1 1toxieat i n~ liquo t· is illeg-ally kept, sold or· given away, 
and to p unish the keepC't's and inmates thereof, or per~ons 
resortin~ thet·cto, o1· JH.•t·rsuns who, k nowin l? the charactet· o·r 
n~putation of s1wh plaees, transpm·t others to or fr·om any 
of t he n boY<' des<' r i he( 1 p lacrs. '~ · 

You will thN<'for·e obsr t'VE' tl1 at auth or·ity ha~ been expressly 
g-iven to (• it iC's and towns to "supprexs, restra in and prohibit " 
liquor nuisatH.:('S. At thP same tim(' author ity is g-iven t he state 

to inst itntc pro('('Nling'~ to aba t e ~ll(' h n u i~an<·r m· to puni~h the 

on l? wh o main tai ns sudt a nuisanc.·C'. 

rl'he Nlllrtx of th is Rta te Hl'C' commilt.<'<l to th c> <lodrine that if 
the suhjel't of an onl in ant·t"' is fail'ly w ithin th~ power confe rrerl 
upon t he <·i t~· or to,nl, tlw llli' I'C fal't that the mattf•t· has b <>rn c·ov
<'I'Nl hy the statute wi ll 11ot iuntl i<latP th<' nrclitiUII<'<'. 

T ow11 of Rloomjif•ld 1'. T,·im!Ji r , G.J. I n. :-l~)~). 

A n<l it. has tiH't'Pfol'e 1><'<'11 held t hat a JWrso tl ma~· hP cha rged with 
g-ambling- in v iolation of thP c.:ity ordinam·e aucl pnni~hed the re
u ncle!' a11d Ht the ~arne tinw h <' clwr~rd with gambl ing in v io l ation 

of thr laws of tl1c ~tat(' and aho he p un i~lwd thcrrfo1·. 

Bfodgf'fl 1'. Mcrc!J, 1!11 Ja . 5G2. 

Many ea~es treatin ::r upon th is suhjrtt. will bP fouJHl 111 t l1e ca~e of 

'l'otrn of Neola v. Hricharl, 131 Ia. ·W:! . 
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At page 500 of t he preced iug case, the conrt annomH'es the follow
wg r ule: 

''The prin(•iple that an a<'t may c-om;tituh• two offen ses, Olll' 

ag-ain~t t he state and the other a ..... ainst a c it\· m· town and 
t"' • ' 

that conYiction of 011e may not be pleaded as t•onstitut. iug-
fo rmer jeopa r·d~·, as well as th at author·ity to enact an ordin
ance with refer·ence ther·eto is incl uded in the getH'r·a l powers 
<>on fel'r<'d on cities of m ost of the cu~es uncl t ext-write r s a nd 
1s sounc1. '' 

Th e <·onr t then pl'OL'Ced~ to L' ite ma ny nnthot·ities sustain iug the 
s tateme n t. just quoted. In the <·al-le of 

1'oum l ' . Lmu, 170 Ia. 437-444. 

we fi nd the court re-affirming the principle that eitirs mH1 t owns 

may enact ordinan ces even wher·c the l'\ta te has legislated upon the 
same sub.iect. 

Lt is therefore the opmton of th is depa r·tment that the city of 
P e rl')" may p rosel'ute a person for violation of u ~·it~· onlin tllll'<' 
prohibiting t he maintainin~ of a liquor nuislllll'<' and that tlw 

state may a lso prosecute the sa IIH' pct'SOJJ for lii H i 11 hli n i 11 ~ a I iq uor 
nnisunc<' n nd e t· t he state statutes atHl that the question nf jl"opnrdy 
l'a llnot be r·aised in such cases UtHle t· the rule l!iYen i 11 Tuwn of 
Xcola "· Hcichart., 811pra. 

B . • J . PowERs, A1:;si.~fft 11t Allornry Oencral. 

AD\'ERTJSIXG OF I JIQl..OR PROH llllTEll 

The printing or t h e distribution of circu lars containing directions for 
making beer and telling where the n ecessary Ingred ie n ts may be obtained, 
etc., ia in violation of the a nti-advertising act of the 37th Gen eral Assem
bly (ch apter 136). 

M t·. II. K. Lot•k\\'ood , Count~· .Attot'tlt:'y, 
Cedar Hapids, l owu. 

Dl'ar :-1 ir : 

,Junr l H, l!Jltl . 

\Ve lnn·e your letter uf tf uue 1 :Jth in which you st<.l tl': 

I. r CII C' lose her ('with a ('i l'cular of the [deal y f'ast Co., wll il'h 
I wish you would read, and advise me first i ~ the dist r ibu tion 
of these circulars hy the saic.l company a violation of the in 
tox il'ating liquor laws of the s tate ?'' 

'rhe ci reu.Ia r you Pnelose conta]m; dit·cct ion!'i for making- hc>et· 
i n futu· diffe1·cnt met hods. It would sene no us<·t'ul purpose 1o 
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svt forth ut kn;.rtl1 t lu· dirc.·tion-.. :,riw•n in thP c·in·ular refe rred to; 
ltowP\"t>l'. "c· desi rt• to :--et l'o1·t It f 1 a t'W pat·agrap ts appcarmg Oll 

this <· in· ular. a .... fol lows: 

•. E\' EI\Y l\L\:\ II I ~ 0\Y~ 13UE\VER 

''This ( 'Oili_Jlilll.'"·s Ex)wtt ('ht•mi~t. afl<'t' num0rous experi
lltr l! ts l'X tt•Jtdlng- o\·c·r !' long p r1· iod of timP, hal'\ fi uully pro
cluc·c·<l what t It<• ~~nhi H· has lot1g hrrn looki 11g for, \'iz.: a 
hrc•r c•x t_rad I lwt rs ahso~ ntcl~- )Hll'P, a11d that, wltrn p roperly 
IISt'cl . will }lrodu~.·l' t.t d rlH:ions hre r for fam ily usc. 

· · Idea l Malt P t•oduds mHl Tdf\al BN·r Ext nwt a1·e _.;;<.·ien t ifi
ally Pt't'Jictn•<l from purr foo<.l prod ucts onlv, colllaiu u o d rugs 
or t·ltc)mi(·als. · 

'' Hl'<' l' mHdr from tltese pt·odut·ls will t·ost t he consumet• 
ahout O!H' hHif a s nuwh, mal will hr h<'ttl' r qunlitY than beer 
pn r l'ltltsccl from th<' aY<'rag-(• h t·<'w~t·y. · · ' 

'' \V (' lm ow t hi:t t 111 1~· in t<'ll i J-!<'11 t p<'t·son r·a n make fi n;t c l m~.c; 
h<'<'J' from ou 1· proclnds h~ra us(• thnn~ands of onr cu stomers 
Ita,·<' h!'<'ll StH·c·r!"s ful with it. Hll <l ;J r(' r<'pratin!! thei r orderR. 
Ax fl nwttrr of fac· t it isH!" f'as.'· to h t·<'w ~ond he£>r with this 
<'Xtntl't <ts it is to m<tke a hu tc·h of hr<'ct<l. 

" I f t!Jr clir('dions nrr t'H rdull~· foll oW<'<l l h<' pt·ndtt<·t will 
hr rt pur<', \\"ltol<'snml· I'C' frpshill;! lH•t'r. <' ('llt.cti n inl! u11 t lte n u t ri
ti''<' <JI J(l c•xhi l ir a tinl! qn a liti t~s of thr best h t·e\\'CJT made beer. 
Do 11nt ~nrss nt anyt hinl!; JJH'ctst ll'<' t·hr watpr·. \\"l''i:..dt t h e sugar 
and nsc the tht'rnJontetf'l' to n~wc•l'fain tcmpr t·atu rc.'' 

'r h<• c· it·t·lt la t' also c·on I a ins a pri f'P 1 i:.;t of t hC' pro<ltwts of tit<> .Ideal 
Yrast c·ompn11~v. Tt furt ltr•r ;ti\'rs infm·mation with t·rf<' l'CIH'e to 
I IH' onlcring nf !.!'oods f l'om litis c.·otlc·e1'11 and ask" for <lin' c.: tion s as 
to sltipm <' nt , rte. 

\Vr arr of th<> op it tiolt that t h is ~· i t·c·t Ji ar is a clirf't·t violation 
of lh<' a nt i-uc.hrt·tisi n:,? ad pa~st'<l ],_,. th<' :nt h <: <'n<'I'Hl Asspmhly, 
k tl0\\"11 as c·hapt e r 1 :~ 6. 1~1H' ad in question in pa rt p t·n, ·id es : 

".\ny pC' t':·<nll who sha ll ndY<'l'tist' fo1· !"<tl<' u pon, ot~ in , any 
stt·f• t•l c·;H, railroacl r·ar m· othe r· \'f'lt ic·l<' nf t nH t~ pn1·tation•, or in 
~my r·ai lwny clC'pot. ltot('l. r t c•. • • • hy mrn11s of any si,:rn or 
billbnat·<l , or a11 ~· cit·c·uln r·. etc·. • • • letter or othel'wise, with in 
th is stute. a ny intoxil'utiug- l iuuor or liq ui(ls, whether malt , 
spir·itnous. c·inous fll' fr r·mcnh·<l l iq11o t·s or l iqnids . rtc. • • • 
o1· acl vrt·tist' th I'Ong-lt nn~· of tlw ahm·<' clPserihrcl mrthods, or 
in nny oth <' l' way o t· nunmer di :-:pl:t.\' any s ndt ncl ver·t is('m ent 
of t he maJJnfacturc, !Sa le, kel:'p ing for ~HI(', or any s ueh liquors 

• 
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OJ' lit} Uids, O L' [ltrllisiliny t/r t IWI/l C U{ th e pc I'SUII jlf.JHI tf'llOIII, 

or th e company u1· corporat ion f rom u•ltich , ur /h e pluc< tdrr-rc , 
ur lit e 1u·ice ai t('hich. or lh r meth od by u·lt ic lt auy such liquor." 
or liquids way be purrltascd , ol>laiued or procured: ch·. • • • 
s hall be d eemed guiH~· of n misd em<'a uor , (' l'C'l.' tioll , or plac • 
wh idt is usf?d or permitted to be Hsr<l, f<H' t hr purpose of 
printing", letterin g-. publi~hiuf!, ctt•., • • • or for the public·ation 
of any uewspapt:>r, periodit·nl o r nH\J!87.itt<' whi<•h may rnnhti ll 
a11~· ad,·r t·tis('nten t, n otitc, rcfct'ClH'C, editorial or Htcw~·, ~i\'
intr information of t he place wlH'1'<', or tit(' p erso11 m· firm 
fJ·o111 whom, or lh r nrrfh.od by whirl! . n1· t hr pril'f? nt. wlti t·h Hn~· 
i ll tox il·a tiHg liquor o t· any ot her a t·til'le tiH' ~HlC' o1· lu~rpill;! 
f'ot· sale of wlt it•h is p roh ibit.<'d hy luws of th is s tate , may he 
pnreltascd, proc11rcd, or obtn.incd, and HllY building', C' l'<'diou 
o1· phll·e wher·e auy such ~i g'n , rtco. • • • l'i 1'l'n lnr pamphll't , 
l'il'<'Ula 1· lettPr or new!)paper, per iodit·a l or mu;.ra :t.inc.• c·ontn.in
illg' s ueh advC'rtisemrn t , as herrin de~wrihed . Ut'(' ('Xh ibite rl. 

posted ot· k r pl for di,<; iribufion, sa l<' or ;.rift, nnd the ma<"h in
C1'V f\·pe fixtu r es and furniture U!\Cd in 1u·i n tin!! nnd pub-. ' .. , ..--, 
li!\h ing- a ny sur h adYPrtisement, ns clrsr t·ihed in this ad, 
slwl l he d N:•m<'d a public nuisanc<' and may 1)(' enjoin ed und 
ahatNl a~ p rov idrcl in ehaptet· s ix of title f welvc o f th<' <.·od<' 
and umrnd111ents thPreto, fot· C'ltjoinin~ HtHl nbatin~ l iquor 
nuisanc<>s . '' 

\\'e ou:,!ht to add that the ad of tit(• :nth (h-. n ,~ ral Assembly fol
lows to a cousiderahle extent a s imi lnr stat ut~.• iu fore(' in the 
stHfl' of ... \ lahama. 'I'he validity of t he Alabama statute was sus

tai ll <'<l in the Ntsc of 

S totc .,,_ Dr/ aye, 193 Ala. G~ Hou1 lt <' rll , nn:J, L. H. A. 1 !H5 
B. 640. 

Yo11 will a l!"o fiJld tha t u statufl• <Jf somcowhnt I ht' same II UI H t'<' 

l1as b Cl'll upht• ltl in the state uf 'Maill l~. :--il'(' tht• c·Hs(' ol' 

~t(Ll c t'. / lass l ,ublislliuu (' umpa ny, 7:2 J\ tl !l!l-l, :20 ] ;. H.;\ . 
( n. s.) JD5. 

13 .• J. Pow..:n:, A ssistant .:l llor llt'!J f/ rJIU'til. 

The manufacture of a still for distilling inloxicutlng liquor iH nol In 
vio lation of our law, but if the s ti ll is used for MUCh purpoHes It may he 
condem nc·d as n nulsanct> and tts owner punished. On e who manuruct ures 
a stlll and prepares a m ash to ue used In the making or Intoxicating 
liquor Is eugaged in the unlawful manufacture of lictuo r . 

48 



I 
I 
" 

7:.4 HJ·:t•IJHT <W TilE .\TTOJt:>IE Y L:J::NJ::R.:\L 

.\l<ty :W, I !II !I. 
.\IJ·. l .uui-; .\lur·pli,1·. lrrt<·r·uul Ht•\'(•fl\11' ('rrllc·d<ll', 

ll lllrlltJII•·. l uwu. 

))!'at· ~ir: 

\\'t• lul\'t• ~Hill' lt•ltt•J' uf .\lily :!J...t in 11hid1 ~·uu :-.hll <' that lh<• 
l'llllllni-..-.imtt·r uf iul<·•·•oal rt'l'<'lllll' dl·-.in·s to ha\'t' our opin iou 
11)11111 lht• l'ollo11 1111: prupol>itiull: 

• · 1-. it II IIIII\\ ful In ma11ufal'lun• a s t ill intended to he thr•tl 
in dul111 iuu uf l:111 . l lial'l' lim! a ea.;c l'l'p<H'Ied tu tlii-; unit·l' 
r1f 11111 lltt'll llllltttlt'm·ltlrin:: a sti ll. 011 1 of a c·opp<'l' kettle. a 
I'OJIJl!'l' 11111'111 , II ht•UI,\' uai\CII lit!. I'll'., lllld tJI'l' Jllll'ill,!! i1 lllih)l , 
au1ic·ipnti11~ Ill!' malilll;,! ul' di~lillcd -;pirits." 

You fll l' llh't' ;.talc• 111111 ,nlll at't' 111aki11:: this i11quiry for· tlw t'Nl· 
~1111 llull lltHIPr I ltl' fll'lll'i'i irws of st•c·t icm 1001 of the ad nf ~:o u:rre)o,s 
111' l•'<•h t'lllll',l' :! I. 1!1 1 !I, prnl'is icm is made for tlw <Jssc;.;;ifll! of tlH' 
S\1111 of :f;J ,000 1111 t' \'1'1',1' )II'I'Sioll l'll;,!U,!!l'd in the tntlaWfll l l lllll l tl f'Ul'· 

fllt'r lof illtoxi<·ali tt )( liq11ur i11 1111,1' stall• m· tc•l'!'ilol',l' and ll like 
Slllll UJHIII 1111." IIIII' who 1111lawf111ly maunfa1·tures stilk 

Si•di<ul :!:!H:! of the· s llppl<•ur<•ntal ~o.uppl<•ment, J!Jl;:i, as amt·udrll 
hy t·ht~ pi PI' :!-II' 1,1' tIll' :lith Ul•flera I Asscmbl.1·, p t·o,·idt•s as follow!>: 

•· .\'o Ollt , by lriuw/f, clerk, Sl'l'l' lml , cmployr or agrnl, 
.•hull. Jor lwu.~rlf ur any prr.son chr. directly o1· indirltlly, 
or upuu tllllf prrlt uu, m· by IIII!J dfl•ict. m<nwfacftii'C :.ell, 
r..;c•htlft)!l', harkr. dil>J't'nM•, ~riw in l'Onsideration of I he pur
c·hlf;.(' nf 11n~· pt•nprrty or vf any servires o1· in Cl'asion of the 
.. lalntr nt· kN'Jl few 'lilt. <1111' intoxil'u tinno liqnot· wh i<'11 tet·m 
).hall hr <·uustrurd tn llli'all ;th·uhol. all', 1~iuc, bcr'r, spirituous. 
,·inou~ all!! malt liqunr. unci all inloxi<·atin~ liquor whutr''<' l\ 
t•xc·c•pt '" pml'id t•d in thi» t·lwpte r. o1· solicit. taki'. 01· at·rept 
nny m·drr· fnr till' IHII'I·hast•. salt•. o;hipment. Ol' delh-<'ry of uny 
~m·h lirpuw. or nid in t hr drlin•1T aud di<.tribution of an\' 
intnxi<·ntin)! liq11n1· -;n m·d rt·ed or 'shipped. or own, keep, n·,. 
In· in mry 11 uy c·nu<·t' l'twcl, t•n;!agcd o1· cmplo~·en in owu i n~r Ol' 
kt•t·piiiJ.!: tut,l' iutuxic·a t in)! liquor with inteut to l'iolule any 
p1·uvi<.in11 uf' t IIi" <·l111plc>t', m· authol'izc or permit the same to 
he dum• ; aud nny 1·lt•rk. !,('1'\'!lllt. employe or a~ent Pllg'UJ!t>d 
ill' 11idins: in 1111,\' violntion of t hi~ chnptet· !'!hnll he cha t·~rd 
nnd rnnvidrd us prim·ipal. .\ nd in case of a ~a le in whirh 
a shipment OJ' delivery of sU<·Ir liquot·a is made by a common 
or· othrc· t'llt'l'it'r, thl' sale t he reof shall be dt:!emcd to be mnde 
in t~tc t'Oilnty whr r·rin tht' dt•li i'CI'.'' thrr·eof is made by such 
t'lll't'tl' l' tu the t·on~i~m·r , Iris agent OJ' cmplu~·e." 
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Set·tiun ~:~ -t or thr I'I J<l!' J'l'\1\'idt•, "' fullclll:.: 

.. \\'hue1·cr :;lwll cr•·<·1. r~talrll,h. •·ont in11!' u1· 11'-1' atll' hnil!l · 
in:,!. t•rrc·til•n m· pl:wr for· any of 1lw Jllii'JI"'''' ),,.,.;•in prn
hihitC'I I, '" J!llihy t•f a nni ... mu·o·. un1l upnu """'it·l ion .. hull pas 
a tinr uf nnt h·-.." than thn·•· hnmlr,.•l nur llltlf't' lhun IIIII' thu11-
'and dnlhu·-. and t·n .. h uf l''''"l'•·ut ion. whi•·h 'hall iut·lnclt• n 
n'<L.,>nahle at toi'IH'I' ·, ft•r In '"' lll"(!'tl h1· I Jt,• t'tlnl'l, a rul ~l:lllil 
colllllliltl'd In tl11•. 1'1111111Y jail IIII I il ,,j,.J, titlt' IIIHI I'U-.t-. nn• 
paid, and JhP huiltlin!!. ert•t•t illll ur pllwr. nr lhi• l!l'llllnd iht•lf, 
in or· upon whil'h -.u,.J r unlnwl'11l lllllllllflli'IH•'t' nt· -;uh• nr kl'l'JI· 
inl! with inteut tn ;.t'IJ. 11:-.<' m· ;:il'!' 111111~ ,..nit! lhtllttr-. i' t•tlf'· 
ril'<l un Ill' ·n•nt inurcl or <'"ists. anti flu {llt lltltll'r , Jirltll't.< . 
t'rMds ttlld ronf~ ltl x an rrlsu t/1(•/m·rrl fl lllll.~rl ll l'r , IIIHI in 

adclitinn tn the pt>unltil's IH'I't>i uhrl'm·l' aOixt•rl , shull h1• uhaiPd 
no; hi't·ri na flt•r t>rll\' irlrrl. .. 

YuH will note from the fot'l';!nin~ ~t·dillll tha: l hl' ltlll ll u fllt· tun• 
of intox i ealin~-: liquor j, ah;;.nlut ely Jll'llhihi trd hy l ht• IUII N err th i-; 
stat(·. You will [urth('t' noll' thut ull "l'nr·nitun', fi~l\11'1"~. w ... ~t·IK 
II lid COIIt ('lltS" used in \'IHIIH'I' Iitoll With Jill' lll llttllflll't Ill'! ' Ill' ~nh• of' 
intoxil'Ming- liquor· ore (lPc·hu·rll h,1· lilll' tn lw 11 uui~;nrt·t• 111111 Ill'<' 

to ltt• ahat rd <tS such. 

J t is the opi11ion of this (!ppnt· lmrnt that tht> Iran• 1"''-'t'""i"ll of 
a still or a wonn iu itself is not a l'iolnl iun nf u11r l11w tlltil 1'111'
thermnre that there is nothiug in out· law pruhihiti ll).( tht• munll· 
fadnt·e o'r <' it hl'r such a worm ot· 11 :~ t i ll , hut the m<llll!'lll Mtdl J.till 
ot· wot'tU is put i11to use, tht>re is a l'inlutiun of r~m· h1w. l<'urt ht• r
morP i£ two Ol' more pcrsou" con,..pir·r tu).(i'thi'l' to lllilllll f'ul'lur~: n 
"till :md to thet'!'llfll'r pro<·!'ed with th!' lllttnufm·lut't' uf iu lu\it·nt 
illg liquor·, it is the ttpinion u [ t hi, dt•JIIIrtrll<'llt that "uc·h pt' l'"lll'
~:cmld be indic•h•tl for thr l'rimc• uf c·on-.pinll'y i11 tll't'fll'tlnnt·<• 11 lilt 

t hr prm·il>iutts of seetiuu JO:i!l of llw l'lldi•. 

\\"(' lll'e fnrthra· nf tht· op iuim1 thlll untlc•t· lht• fm·t, »luh•d in 
,·our trtt!'l' the part ir-. ure rn~u:.n•d in tht• unln11 ful lllllnufui'llll'c 

;,r liquor· l'trr thr rea"on thm tlwy l111w Jl''''Jllln•tl tllll ""'." t ht• 
utensils to he nsl'd itt thr munnfac·turr , h11t tht'.'' ar1• nl"u Jll'l'lllll'· 
in:.: ll ma.'.h from whi~: h t n mallllflll'IUI'l' intuxi•·aiillg' lictunr·. 

B. ,J . Pow~;ll!', A .~.~ i.dunt ..1/lonrry Ur nf•ml. 

DiTOXl C',\ T I XG J..J Qt"Ofl Xl' IF\:\ XI ' J•:~-HI~!i 1\ (),JI ' ()H'i\ Tt\ 

The roct that a court of e<tulty refuses to <>nJoln 11 ll r f<•nc.lant ror m:cln· 
talnlng a llf]nOr nuisance cannot he plcuc.lc!l os t'I'H (11/}ur/11'111" lty MUCh 

dotenoJaut upon J>elog inlllcted tor hooll ri!:AIIll:. 



nEPORT OF TH E ATTORNEY CENERAL 

Mr . l ;t> \r !\1<·Dolta ld, Couut~· Attomey, 
Chrrok<'r, I owu . 

D t•m· Ni r: 

April 2, 1919. 

\ VP hnvr you r· IPttr1· nf Mnt·c·h ~7th 111 which ~·ou ~tate 111 part 
Hs foll c, ws: 

I i r wish to hR\'(' your opinion {)Jl another C]ll('~tion of law. 

• • • ~ ha<~ n man c·harged with hoot l r~s.dn g and al r-;o brought 
art .nc·tHm 11 ~ equity for enjoining th(' ma1~ f l'om maintaining 
a liq uor nn1scm?c. • • • My casE> u~ainst this man in equity 
''amr on for· tr1al fin;t and by g<'tting some of my b est w it
nrss('~ out of the way befor<' I could get t hem snhpoenaed I 
wns l)(>aten. Now the defe11d ant mm·e~ to dism iss the cr iminal 
1•ha rg; 011 thr. g-rounds of res adjud i.cafa . \ Vhat has b een your 
rxpe1·1rn<·<' w1th raRE's parallPl to thi s ~ 

" J wou ld also l ikr yom· opinion on another point if you 
plNtsP. <' llll a <·r imi11al casr hr cl ism issrd d urin"' vacation of 
tlw <~ou rt h~· thr p r·ose1·utor tiling- a \\Titten n~o tion of dis
missal?' 1 

In ans\,·erin~ th r inquiry 11resrnt<'rl in thc fir·st para~raph of 
~·onr letter. we rlesir·p to rlircet your a ttention to the fac-t tha t t he 
nccrssar~· elements of rrs adjudicata, a. t:ri\'(:>n h:r various authori
t irs, does not Px is t in thE> inst mH·e mr ntionccl .in the fir·st pat·a
,:!raph of yom· lrtter. It has bee11 reppatedh· h(')d tha t a matter 
is not r ega1·dr d as r es adjud icata unl<'ss th rr<' is a concurre n ce of 
four conditions; first , irle11tity in th<' t hing- surd for; seC'ond, 
identi ty of the <'ansE' of :u-tion; th ird, idrntity of the persons and 
of the par·ti E's to the act ion ; fourth, idE'n t ity jn the q ua lity of the 
prrsons for o1· a::ra ir tst whom thf' claim is made. Yon will find 
quitr a revi r w of thC' a uthorities snppor· t ing th i,:; viP\V in Yol ume 
7 of lVords wnd Phrases. I n the l':tse of 

LPRoy, pf al. ''· f!ollim~, HH) Mi<·h. ~AO; 1:-JO N. W. 6:J!l. 

thr supr·<'me eom·t ol' the s ta te of Mic·h ig-an has sairl at pug-c 636 
of the N01·thwC'st.et·n Reporte1· : 

" The first essent ial of the ru1 C' of r·es adjud icata is t h e 
iclenti ty of the matter in i ·!Su<'. 'l"ht> ' matter in issue' is d e
tined to be ' th<lt matter upon wltic·h the plaintiff proceed s bv 
his a ction , a nd which the defendant controverts hy his plead
ings.' SE><' Cha nd on Res .Judicata. page 35. ' If t h e sam e 
subject matter comes in question in a seeond action in a 
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eourt of last r('~ort, it i~ hound · by its own fornH'r d ec is ion.· 
Bigelow on Esto])pel, Yol. 1. p . 117. 'A mntt cr o r question. 
ei th<'r of law or fact, is res jndieata. or Sf't Ht r·<"st, us to ad
Yer:-;e par·ti('S and the ir r e!'\pectiY<' priv ies, if it was a mater·inl 
issue in t he pror<'<'din~, <l irectly inYolvcd, and not merely in
c·identall~· <·og-n i ~abl e uoJ· <:ollat<'rally in quest ion. and wus 
adjud ic·atf'cl a ft<'r n eontt-st. hy a fim.tl jml~mrtd nn thr m<' l'its. · 
\"an F leet's F ormer Adjndic·a t ion. Yol. 1. p . ~. · · 

l nd<'l' th <' cl<'finition r<'!': ncljmli r a ta, dC'fine<l n-. nhoYr ~tnt ecl , Wf' 
clo 110t S<'e h ow it woul<l b(' p ossihl<' for the cl<'feJHl an t to s net•rss
fnlly en t£'t' su ch n plea unrle r the facts stat ed in ~·ou r l ~t tC't' . ln 
the fir·st pbH•e, thE.' a<'tion t o enjoin the m.a intenn iH'(' of n l iquor 
nuisanc•(' is hron~h t under an entirE'l,v diff<'r<'nt sN·tion of the 
statute from thE' c·r irninal t:harge of bootleg~in~. O n <' <'SS(•ntial 
<'lement in relation t o a nnisauce is that it be i11 r t>f<' J'<' tlc·r t o a plarr . 
A nui~a11re c·n mtnt he said t o rxist exC'ept in rela tion to som<' platr 
or building. A person may be enjoined for mn i n t u in i 11~ a liqnot· 
nnisatwe even thon:zh 110 sale of l iquor he shown. rJ' he kN•ping- of 
in toxica ting- liquor in some hnildin~ or p ta,·e w it h in tent to S<' ll 
or dispose of thr same in violat ion of la w , makrs thut plul'e a 

nu isance nnd th e owner· of th<> p ia l'<' m· th l' on<> who nperat<'s tltP 

plac·e may uc enjoin ed from usin~ tha t p lm·(' or lmi l<liug. or nn~· 
oth<>r pl~we O l' bui lding as A p lace in whi1·h t o IH'<'P in tox i<·ating 
liq uors.wit.h in tettt t o .ell tlw same in Yiolnt inn nf lnw. fn rstuh
lis lting tlJ<' existrnct> of a nuisaiH'<' in an cquitahh, aet ion , it is 
competent t o introdu <.:C' in rvidr rH·e t hr t'E']Hlht1 inn of th<' plac·C'. 

S tate!'. B enson, 154 Ja .7 !11:-l. 

T h<' offt-nse of hott legg in~ i. a n C'n ti r·e1y difft' I'C' ttt thing- from 

the offensr of maintaining n nuisaiH'<'. A hontl <'g"f!<'r is d t"fined 
hY sedion ~·Hil-n, ~upplemcutal , 11pplrment, 1 !J l G. H<'<·t ion ~461 -h. 
s~lpp l ement to Hll G, provid £'s that in actions i11 Nptit y to r·c·stJ·a in 
a hootleg~C'r. it i ~ not t>SSC'n tinl to tlte adicm tha t it hC' :-;!town thut 
th£' defen dant hnd 8 kltOWI\ 01' p <' l"lllll ll(> ll t pl at•(' ol' husi ll <'~S 01' IJnsc 
of suppl iC's. 

1 n othr r words, t hr <'r ime of IJootlPJ,!~in~ is H' IHli'H t c• m11l <1 is
t ind from the ma intai nin~ o t' a l iq uor uui l-'anc·r. 'r hf' fo rm(' r 
r<>lates to the sale or tn1ffh· in intox ieatinl! liquor , and thl' la tt<'J' 
relate~ to a plac·e in wh ich l i4uors a r·<' kr pt with in t<'nt tn st' ll thl' 
same in vio lation of law. The cvid E" n<:<' rNtu irt>d in Oil<' ,.asc com
rwls the plain tiff to show thnt the ads were t•omtu itt('(l a11cl the 
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liquor kept ill <1 <·r r tain place OJ' building with intent t b 1d 
I. 1 · · . o e so 

OJ' < t:o-JH'lls<'< 111 .\'lola t 1011 of law. lt is the use of a building or a 
plac·r tlt<tt t·onst Jtu tes a nuisanec and not the per. on. 

ll rrlh u lt'ri.IJ I'. Renton_. 172 Ta. :Z!)!); 154 N. \V. 474. 

. 'l~hr t·a·in~ r of bootlcgg-i ug- J'rlatC's t o the. acts of a pnrti(·ular ln
<1 1\'l<lwtl wathout 1·cferenc·c tu any pla<·c or hui l din~. 

'J' ~H·t:t·fot·r, it is the op inion of thi!'i df:'partment that there is no 
mc'l'll 111 th(• plea of res adjudicata ill the im;tanee mentioned in 
t1H• first }HIJ'agt·aph of ~~ our letter. 

In J'<•ft' l'Pll C' t' to the question asked in the secoud pa1·agt·aph of 
Y<JH I' lrttt'r·. JH't·mit us to state t hat yon should tH·ocepd under the 
proYision!'i pi'Ov idrd fot· in <.:lluptC'r 4:3 of tit )(' 25 of t he code in 
refc•J'PJH·e to the dismiss~ll of et·imiua l casrs. Without passmg 
upon th t• Jl l'Oposition ]) l't>s('nted i11 this part of ~·out· letter, we sug
g<•st that the safe met lwt1 for you to pursue is to amend your in
didmt•llt if pos:-;ible or ask t he Pourt to g 1·ant you authority to re
submit the c·anRr to th~ gn111d j ul'y. Ei tlwr c,f these meth ods 
Wottl<l HYoi d a uy question as to thf' r ight to di~miss an act ion in 
Y;wat ion. 

B . • J. Powr::ns, AsM.sfunt AI lotnry Grnernl. 

IXTOXrC'.>\1'1:\'G J,JQrons 

The sale of intoxicating liquor can he lega lly m ade fn Iowa only by a 
permit holde r . This is true even t hough the person selling the same 
possesses ·n federal permit and the sa le is made fo r no n-beverage pun>oses. 

The IJOH!H' sslon or a federa l lice nse t o ~ell intoxkatlng liquors i s pre· 
~umptlve evidence that the possessor or the Jice nHe Is engaged in the un
lawful tratflc of tlisp<'nsing in loxicullng liquors. The ouly exception to this 
IJres tnnptlon is whet·e the license holder is ul so possessed with a permit 
iAstH•cl In )Hll'stwnce to the laws of Iowa. 

i\f ell'<.· It 1 o, un n. 
1\fr·. Lonil'i 1\furphy, Tntrt·nal TIP\'<'Illll' Coll<'c-tor , 

Duhuqtw, la. 

D <'a r S it·: 

\\' t• h a \'C' ~·om· IC>t t<' r of Ma rd t 7th, i 11 \\'hi tit yon ask : 

. " r. hu\'e !he honor· to l'eq tH•st that you pleas{' l-l<'lld me a 
l rst, tf possJblr, ~f the so-tallcd 11011-i11toxil'atin:.r lH'U t· b~ers 
that <' <111 be sold m the statE> of Iowa in compliHn tc with the 
law. If you lawc uo such list piNtsr a(h· i~e pal'til'n lHrly if t he 
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l'('I'CUI bt•vct·a~e known as Fox llNld t'rl'nm Thew liH\IIUfat· · 
hued by the \Vauk cl'hu I3r<>wing l'ompuny, \\'nnkrshn, \\"is., 
cun be l awfull~· sold. 

".\ nd also. do yon hold that a prr·son not holding n 'st~te 
permit' is Yiolatin~ the state la w if h srlls spirit s undcr il 

permit is.~ucd by this department in rompl ianc<' with the 
fedet·a l food l'Ontrol 1\d whit·h requires thnt n hone\ h<' fur
nisherl !'itating that surl; !!oods, non-heYern:,!t'. ('Jll\ hP sold ill 
its natural state onlY to u~ers und dealt:~t·s who lutY<' fnrnish <'d 
a like bond under· the food C'ontrol awt. whidt R<·t st t·it' tly 
proh ihih; t he u~E> of any non-b t>ve rng<' goods in ~twh a nulHnet· 
that an~· a t·t ide manufactured there from (.'Ul\ hr nsrd as n 
bC\'t>J'8f!C ? 

"A11d do you hultl tha t 1wr·sons unt ltaYinf.! n 'state pP t'· 
mit ' h ut wl;o han' in thC'ir po~se~sion , O!' who haY(' hPrn 
isst;C'd a r etail l iquor ot· malt l iquor cl Ntl f'r's stump h,,. this 
tlcpartmE'nt , a t'C' violators, without JWoof of snlr, of the shtte 
Ia ws.' ' 

111 rf'sponsr to the que~tion a:--1u•tl in punt J,! t·aph ol\c of ~· our 
lt'ttrr. pt'rmit us to state that we clo not ha\'<' a l ist of 1\0il·ill t nxi 
t·atin~ IINll' hrcrs whit·h r an he snlcl in th is !-;t:Jtr in c·nmplimwr 
wi th law. \ Ve a t'<' nnt Rd\'isNl as to th l' <·lut J'IIl'f <' l' of t h~ lwn•nt;.!<' 

ll tf'lltiottNl in para:,!t·aph Oil<' of your ll'ftt•l' , ~11\d th t• refnt'C' nrr 
ututhl e to state whether its sale is in l'Onfonu it)' with ont· law m· not. 

I n ans\\'C1' to tlw pmposition sC't forth i11 JUU'Hf.! l' ilph two nf yont· 
l<'ttrr·, JH' t·mit u~ to state tltat unle~R a pcr·Hon hns u }WI'lnit to St·ll 
and dispense intoxit·a ting liquot·s in this stat (', ~Il lY sah~ mmh~ hy 

:-. u <· h pe rROn is in Yiolation of law. This is tnt<' I'Pg;Hdh"ss of 
whc•t Iter t hC' liquor i ~ to be used for 1\0II-h<•vt• rag-~' p ut·pol'\C'R or not. 
Thtts it has hr<'n hrltl hy our sup t·enH' t·ourt that <'\'t'll tltnn:.dt <l 

rP).ristrt'l'd phat·mat·ist is hy law authot·i;r.c•d to pt tl'l·httst• a l1·ohol 
from n whol rsulc d rn~f!ist holtl itt!.! a JWrmit , ~·t·t sw·h rt·~istert•d 
phat·m:H·ist has no authority to st'11 nleohol fo r Sl'i<'llt ifi•· purpnst>s. 
Bl'fot'<' hr haR HJIY authority to sell thP a ll·ohol it ix ahsolutt•ly 
lll'C 'l'SSHry that It(' ~f'C\II'C a permit ill t hl' lllH IJIH' l' }11'(1\' idPd ~~~· ) ;t\\'. 

Hr Applicflliun of Jlc11(r!J, 12-l lo\\'a :i:.K, 100 ~. \V . 4~. 

In atlswct· to the thi1·d paragraph of ~·our l<'ltC'r, Jll' rm it us to 
st at<' that settion 2-l27 of t}H• co<l<'. as anwll <l<·d hy the :37t h Gl'll · 

prul Ass('mb l~·, t·hapter 323. in part p ro,·id t•s as fo ll ows: 

''Thr fnd. thnt anv person not authori;r.<•d to l<c·1·p f11r sa l <~ 
;111 tl t<1 s1• ll i ntox it·atin~ liquot'S for lawful purpnst•s, Pllf.!il ;.!<'cl 
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i11 <lilY ki11d of husinrss, has or keeps posted in ot· ahout his 
pl<wt• of business a t'f'<.:f'i pt o1· stamp showin ~· payment of the 
spc,• iu l 1Hx lc·Y ied unde r the laws of t he United States upou 
t}w business of selling distilled , malt 01' f e rmen ted liquors, 
ot· sh~tl l han~ paid such ~pec ial tax for the sale of such liquors 
iu t his st a tt• , shall he ptesumpti,·e evidence that tbc person 
uwniul-! or (·ottf rolli n g- s1wh special rereipt o t· stamp, O J' havin g 
paid r.; w·h sp f'<·ia l tax, is <'ng-ag-ell in keeping- .for sale or sel~
iug- inlox ic·at ittg liquors contra t·y to t h e provisions of tlus 
,.Jta p te r. · ' 

F urt ht' r·mot·e, sed ic111 :!-t!7 -a, sn pplemen t of 1 D 13, provides that 
is s hall IH• th e dntv nf the nniouf\ county atto t' IICVs i n this state .,, .. .. 
to sr(· tJt'<' from thr ff'rlcral in te rnal reven ue coll ecto r fot I owa a 
<:r. l' tifi C'd ''npy nf the namr.s of a ll pr rsons who have paid t h e 
spet ia l t nxes itnpos<•d 11)>0 11 the business of sPll ing intoxicati11g 
lic, uon; within thcir rcsped i\'e co u nties, etc. 

Scc·tion ~-4:!7 -<· , su pplement of Hila, pro\'ides as fo llows: 

''The eertified copy furn ished by t he inte r nal r evenue 
<·ollcl'tor of the name of a ny person who has paid to the 
ff'd r ral government the spevial tax imposeu upon t he business 
of selling in t()X il'at ing liq uors shal l he prima fac·ie evidence 
tha t said person is f'll~aged in the !-ia le of, or keep i n~ w ith i n 
l ent to sell. i ntox i c·at ir q~ liquors in violat ion of law, nnless 
suid p rrsn 11 h,v wHy of d efense shows t hat he ha f.i eompli e d 
·with all the t<>1·ms and l'(ll td itiom; of t h e> mul<!t law, or that h e 
Js a 1'<'1-! iste t·rd phar·mm·ist, a ctually eng-ag-Pd j n bus in ess as 
!.;tt1·h a nd 1-mid <'et·tified copy r-;ha ll b e competent eYidcncc 111 

n11y court within t his stnte. '' 

You will t hE:' refo1'C obscn·<' tha t the possess ion of a federal per
lltit lo s<>ll in tox it·ating- liqtw t·s is (H'l''Hllllptin• c\'idl'llL'P that such 
p c t·sm t is CJI/.!ag-cd in the unht\\·ful t raffic of iutoxkating liquors 
with in th is ~tatC', m tless :meh pt•rson has a pel'lnit f t·um this 
:;tute to sell or d ispcusc sth·h in toxit·atillg liquor. 

In l'OJIJl l'd ioll with t he fot ·<>:.Ning-. we d esire to ca ll \'OU1' atten
tion tn the cusc or Stale l'. l'ult•ill, 1~7 lowu (j;J~. whcrr• it was liUid: 

' " .l'he defenda n ts .used u st~nd or p!a('e a t ·whieh they sold a 
beverag-e ltqttor wluch con tamed one and one- ha lf per cent. 
by ·volume,. and the court received testimon y te11ding to prove 
t ha.t suc·h ltquor was not intoxicatiug . 1'hen~ was e l'l'o r in the 
ru lmg-. 1'he .stat ute ( eode, section 2:382) spccifieall v d eclar·es 
that ulcohnl Js un intox it·nting liquor , and proof tiwt liquor 
~u:;rd as a bcvcraqe confnin~ alcohol is suffwicnt to establish 
tls t·lwracier as mfoxicotiny l iquor, hou·n•r1· m uch th e ale(}, 
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hoi may be dilut ed, or· lr owct'€1' weak its ·i ·nlo.ri,coli~l{l . cffecl 
as a- ber craor may be. The sta tute so det·lares, and 1t 1~ t·on
cl usive. '' 

B. J. PowER~. Assi.o;;fa11t A ttorn cy Grneral.. 

MA~rV:\CTl'RF. FOR PF.RSO~.'\L rsE J>ROHIUITED 

U nder the l an gu age of the stRt utcs of thi s state it Is unla\vful for n 
pe r son to manufacture in tox icating liquors for his own use. 

~'fr . H. K . l;o(·kwood~ County A ttorlH~~·, 
C<'clar Rapid..;, I owa . 

D NH' Ri l': 

.l nnc 1 ~. 1fJU). 

\Ve have your letter of .Jn n e 1Rth in ·wh ic.:h you Rta te: 

"Is it a violution o f the intoxicatin~ liq uo r law:-; for fHmili~s 
in th{' ir own home to pnt tog-clh(•r tll{' ingrr tli<'nts nunH•tl tn 
th<' e tw losed c it·eulur anrl mnuufadm·r home-mode hN·r· fcH' 
1heir per~Ot)al u~e ~ ' ' 

.. Tlw eir<·ula r to whic·h yon r efet· iR one i'\s twtl h~· tlH' l cl <>al YPnst 
Compan~r of your cit~, m1d contain R direc·tions fot · the num~1fu<:~lll'<' 
of b C'l'l'. It "·nn ld s<> rve no usefu l p urposr to set out thP dtrl't'tlOll~ 

at this time. 

'!'he quest ion p t·esented in your inquiry has n ot been pasRed 
upon by t h e supreme court of this state. A n umber of eases lt u\'C 
been de('id e-d hy our supreme C'ourt holding that the m anufacturf. 

of intox icati nl! l iquor is in violation of t h ea laws of tlti ~ state, even 
thotq:~h it was the in t ention to export the l iquor from this stat<>. 

PNil'.'~On 'l '. Ir1hnwt·i.onal Distillery, 72 fow·1 :3-lR; 
Cr(li{J t'. lf,' ertlwnt r fl r r , 78 I owa flDR 

Rut we m·r un able to find n11y ease de<·idcd by Oll l' euu t·t Wh <' rc 

t h e one manufact uring th e l iqtllll' wns mal<i J I ~.! it fo r ltis ])('1'-

sona l usc. 

H owever we th ink that ~a.,ction 2:J82 of t he supplcmcntnl s uppl<•
mPn t , Hllr,, as amrndr<l hy ('haptrr 24R of th e ads ~~f. :nth 
O r n <.'t ·nl .A ssembly, is 81 tffi c• if' lltl,r <l PfittilP in it..,.clf to proluiJi t one 
from manufn<:tnt'i ll ::r intoxit·ating liquot· for· h is own 11:-iP. H 

p t'o\·i<lPf\ in pnrt as follows: 

"No onr . by h imself, rlcrk, .~cn•rml , t •mplt~y r' .or aut•nf, slloll . 
f or him:~df or any prrson f'ls r , clirrrii!J or 7.ndtrt·r· tly , or 11pon 
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ony prrlrnsr, or by 1111.11 dr1·icP. manufaclurt', sell, exchan ge, 
lnt r·tc•r. disJWnse. :,r i"<' in r·<•HsidenJtiou of th~ purchase of any 
Jl i'OJH'r f,,· ur· of an.'· sC'n·i<'es or in ('ntsion of th f.> statute o r 
kN•p for l-i tll C' any intnxi<·nt i n ~ liquor, whi t·lt t<'nn shall be 
c·o n ~t l'tll'd t n m PH II ;t lc·ohol. al<'. wit II', hP<'l', !-:p i t•ituons. Yinous 
a rul 111alt l iquor, an<l a ll intox ic·atiug- liquor w h ute,·r r , excf'pt 
a-.; prn\'idc•d in this c·ha pt<'r, ut• sol ic· it . ta kt•, m· a<·c·c•pt c1IIY 
on lc• r- ft11' th <' JHin·has<' . saiP, shipJJH•nt. ('t<-., • • • or be- in 
Hi t,\ ' wuy r•nnc·(' J'II <'<l. <> ng-ag-Nl ot• t' lll plo.\'C•<l i11 owning- or kC'ep
ing- iltt ,\' in toxi<·<lf ing- l iquor with inh•n t to Yiola t C' a11y 
pi'Ov ision o l' this r·ha pt C't', ot· a nthori :t.l' or p r t'll tit tht' same 
1 o llc• donr. ~ · 

While> ont· ow n c·onrt hns not passecl upon t h f' qurs ti on pre· 
S(' lltc•fl in yoll J' inqnir.\', y<'t \\'(' find tlwt it has h C'(' Jl lwfn rf' n 
lltnllhttt' of ut ltc• r <·<Jt ll'ts. OnC' nl' tlH• C'arl i<"~t c·nsc•s in tha t nf 

8/olr I'. T.t)l't·ll ( 1 R7~ ). ~7 \• t. -tn::J. 

In t id -.; c·Hs(' th(• cl c>f<'JI(la nt was bring- pt'OS<'t· uh•cl for th<.' mann· 
fat·l Ill'<' 11f c·id f'r· lll'atHl.'· fo t· his own liS<'. II <' rrqttc•st<'<1 til(' court 
lo <· IJHrg-<• Ill<' jnr.v thut he• hacl a t· i~.d tl to distill t·icl<•r hranth· for 
ltis () \\'11 liS(' nucl collsttmption. OJ' fot· sa l<' w it hout th r sta~ C' •of 
Y c•t·mont. 'l,lt i!--1 l'<'lf ucst was !'<•fused hy t h<' t t·ia l t•ottrt a nd bh e 
J'C' fllsal sw;tuiJi c•cl hy 1h<• sup rt'mr c·otn·t of Yt•rmont. "'hil'11 in 
tlllSwc•rittg- th <' c•oJitc•Jltion of t hC' drf('n <l nut statcl': 

" ThP stat nte forbirls thf' man ufudm·e of <1 is t ill eel intox i · 
C'uting- licptnrs. nml we m·e not awarC' t ha t thC' st atntC' is in 
c>onAi•·t with un~· JH'O\·is ion of the c· onstitnt ion .. , 

Thf' IC'Ml ing- <•asC' u pon t his qurstion is thnt nf 

M ugl tT ,,,, l\n11..:rt~ (1 RRI ). 1 ~:~ l T. ~. () (i~ :H L . Eel. 211, 
~ Nup. f't. RPp. 273. ' 

Onr of t he' ch•ft• tHlants in this r•nsC' lw<l h<'r n i11dic-tP<l for haYinn· 
munu fa<'tu r·l'<l in toxic·a ti ng- liquor in Kansns. Tl •<' Kan sas statut~ 
p mvidrcl . Hlll OHJ! othet• thinj!s, " That any pC' rson nr p C' r soru.; who 
:->hall mn nllfal'ftll't> • • • intoxi<·at ing- liqnor s ha ll h C' g-ni lh· of a 
tuisch•mcu JJot·. ·· Ot e t l t · 1 · · I<' OL l <' l'Oil <.~ntwns nl<H f' "' thr d efendant's 
h<'hu lf is s tntc•d und d isposrd of b~- .Jus tic·r Harla n, spraking- for 
th <' supr'C'Il l<' c·otll'l of t hP {Tni tetl Htatrs, as follows: 

" 1.1 _is, hUW(' \"t'r. ('Olltf'lldecl that, al t ltong-!J tit (' s tate lll8\' 

prohtlll t ~~~ t'. matlllf~~d~tre or itttoxit·ating- liquors for· sale 0·,. 
l~urt: •· ~rttlnn. her . ltrn tts for g<'nC't'a! usC' as a h c,·f.> t'a~r. • 11 0 
<Otnt>ll ttoJJ o r l e~w:Jntnt·e has tltC' r t~ht , nnclt•1• (Il l!' fo rm of 
g'O\'<' I'IImrn t. t o prohibit an y ~_~ iti7.f'll fmm manufac·t m·ing- fnt· 
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h is own u se. or· fot· expot·t, or ~tOJ'UJ!t' . un\· nrt ic..·le of fo<hl or 
l lt·i n k u ot endang-eriu g- or affrt·t in g t h<> ri ~h t of others.· 'I'h <! 

argume-nt made in support of the first branch of t hi~ propo· 
sit ion. briefly stated. is that in th<' implied eompad hetWC'C'H 
the state a nd the eitizeu certai n J'ig-hts a r <' •·escn·Ni l)\· thf' 
latter, whit• h are g-uat·anteed by the c·<.mstitut ional pro~· isiun 
prote<-ting- p e t·sons against brin g- d£'tll'iv<'d of l ift', lihc t·ty. or 
p•·opC'rty without due protess of law. nucl with whid1 the shttt• 
1'8llllOt inte t·ft' r e : tha t a mo n g- those t·ig-hts is t hnt o f UHlllUfa,'· 
tm·iu g- for cmc 's use ei the•· food o r drink: aurl that wh ilc, 
m·c·o t·dinf! to the dodrines of th C' c..·ommun c• t h C' s1utp mav 
c•o11t •·ol the tastes, appE-tites, hubit8, d rrss, 'rood and dr ill k 
of the P<'O ple, our sy stem o f ~ovet· nmc..'n t. hasC'd upon th f' 
i11<li v idnalit~' and int ell ig-<'twe of the c· it iz<'H, does n e t l.' lat ll1 
to t'OIIt J·ol him , excC'pt 8!'\ to h is <'OlHltld to o th r t·s. INtving- him 
thr Role jndg-e as to a11 that on l.v nfff' t· ts l:imself . • • • lt 
is <liffi<: ult to pt>rt·<>ive a ny g-t·omul fo t· t he jmlic·i~11·y tu dt't·larc 
that thf' prohibition by Kansas of th<' 111tt1111fadure m· sa l<', 
within h rt· limits. o r intoxieati11~ liq uors fo r J!Pl lt'l'll l liSt' 

t hC' t'<' as a bevr r·a~c. is not fai d _,. acl np t <'d to tlw (;'IHl of 
pt·otPdillg- thr c·umulttnitY agaiHst thr ('\·ils whit It c·onf<''-'S<'clh· 
J'<'sult from the C'XI·('s~i\'(: \IS(' of Ht'dt•Jit sp ir it s. Tht•r t• is n'o 
.instifi1·ation fo r holdilll! tliHt th f' stu ft•. nndc•r th c• g-uisl' 
IIH' I'P I ~- nf poJi,·e J'<'g"ll)atiolls. is h<'l'(' ui tuing- to dc•privl' tltC' 
(·it iz<' tl of his t·c,nstitntiona l J'il!hts: fot· \\'(' t' lll lllot shut out 
of vi<'W t h e• fad , within th<• ktww lc•dg-t• of all, that thl' puhlic• 
l lf•ctl l lt. p11hlic· llHH'H is. Hllfl tht• pu bl ic· saf'l't,\· llllt~· lw (' tHlan 

g'(' l'<'d h\' t iH• ',...'f'I\C'ntl US<' of intoxi<·lttin!! chinks · lloJ' tl11• t'ac·t . . ' ' ' 
('"ihtl>lis lwd 1)\· stat ist i1·s ac·c·essihlc' to !'\'f'l'\'OII f" tltat th<' idlC' -. . . 
IIC'Ss. disordc•r, pan)Wt·ism. 111 Hl c·riuw t•x isting in tit £' t•ount rr 
III'C', in :-:nllH' ( I N!'l'f'<'. Ht ~Past. t r·;tr•rahiP to th i" ev il. I f. thrTr· 
forr, " sl111r rlrnus lhr n!Jsollllt prohibitirm fJf 1/u · l l lftntt· 

forltO't ' "'"' sulr within h rr !;mils o( inlo.ritofinrJ liquo rs for 
o I h r r I h 11 11 111 N{ i ('in rtf . .•w i f'ltl i fir. a 11 d IIHl llll f u• • t ul'i 11 J! pur po:-;N.; 

fo hr 1/fr·rssor.•J In tlu· prrtt·t· ""d ·"'''' "l'i iiJ of .•'OC'irly, !lrt· t'Uil '' ' ·" 
t 'fllluo/ , willtolff u o;; urpinq lryisf.tti,·, fullr·lion". Ol'f'rrid r lilt• 
u•i/1 of lilt· f)f'OJJir as 11111" t .rp1·r"s'rl by lhrir dw."t'11 rr·nl'f'
-"'"'''lil·t•s. TltC'\" ltr~n• nothi ng- to do wit h t ltl' lllf'J't' po li t·~· 
ol' )f'~i ~hrt iotl. I ndC'C'cl, it is a f'llllcl~llll c •ttfa l princ·iplc• i11 nllt' 
ius t it ut ions. i tulis p t•nsn hll' tot }rp Jll'l'"t'I'\'Ht ion of pttldic• Jiht•rt,\· , 
llt ctt ott<' of th.-. ~PJHll'atr dPJHII'111H'IIt s of !!O\'I ' I' III ll<'llt sltrtll not 
t tStli'Jl p nwrrs c·omrni t t r d h_,. t iH• c•o nst itntion t11 Hllntlu'l' cl C' pad 
l lll'llt. And so if. in lllr ,iudqwtul of llu· ltf1islnlurr , lhr 11111:1· 

uft~cf nrr of inlru·ir·ulinrJ liquurs for flu· lllrtkn·'s u w u u .;r·. o.~ 
rt /J('I't' l'fi!J'' • would fr·nrl lo rripplr. if if di./ '1101 rl rfr at. lh f' 
tj}'orls to fJIHtrd fhr r·ommunillt "!JOin .'l / r'l' il .o; ollr 11diny fh r· 
l ' .t'f't ssil'f' /lSI' of' . .;;ur·h /itfi{{)J'.'l, if is IIIJ/ (or lllf• ('(JI(I"/s . II /1011 

/hrir l'ifti'S "·"to tC' Iwt is bt·st onrl . ..:11{t·sl [o :· l!lr t'OII/Ulttnity. 
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to ,Jisr<!Jard 1/u /cyisloti re ddcrnt ina l io n of that Qllt'sl io :t. f:Jo 
f ar _frfJm sut·h (/ r ryulo l ion hrn.: iny 11 0 rt l ation to the ue ,~eral 
r•nrl -"f11l{Jhl l tJ br acrompl ished . tlu l'U i i r c schem e of p·rohi
!Jiliou, u-; uu'w rl i rrl i n tire r o nsl i l ulio n rtnd law.~; of Ka1ua.~ . 
mi!Jh l .fai.J, if lh r r ight of each ci l i ::c n t o nutrlllfaclur e in t o.r i
t' flli11U liq uors f fJ r ln .. '! owu w;e. a.'l tt bct•craa n, u er e recognized . 
Sw·h a t·i:.dtt does not in here in <·iti7.CIIs hip. )\or ca n i t h e 
~aid 1 ha t g-o \'<'t·nmen t iu terferes w ith or· impa irs a n y on e 's 
<·oHst it ut ioual r ig-hts of l iber ty O l' proper·ty. whe n i t d e te r 
m ines th at 1 II C' manufad ut·c aud s~le of intox icating ddnks, 
for ~r tt r t·u l ot· individua l usr, ~s a h<>v r rag e, nre, o r m ay 
hP<·nmc, h u r1 f u l to soeiety, and couHtit ntc, the refore, a bus i
ttrss in wlti,· lt no on e may lawfull.' · en ~uge. T hose 1·ig h ts are 
llf•s t ~rc· uJ·c·d , in o u 1· f.!O\'{' J'n men t, by t he ohseJ'\'ali <'C upon the 
Jlcll·t o f nll s ll (· h r<'~ula tious as arc establ ished hy r o mpe t cn t 
fH tthor i1y to p romot e thr common ~ood . No o ne may rig h t
f u lly <l o tha t whi<:h t h<' l a wmakin~ po,ve t.·, u pon I'Pasonab le 
~r·ou nds, d cl'la res to be prej udicial to t he genera l welfare. '' 

'r hc fo rC'goi11g case of .1/ugf cr v. lta11sas, was the ba s is fo •· t he 

d el·is ion of tl ~t• su p •·<>mc t•otll't of the s tate of \ Vas h ington 111 

1lte c·as<' o f 

• 'lat e t· . Fabbri, 1(;7 Pa('. l ::J::J, L. H. A. HJ1 8 A , -1-Hi, 

whc•n•in it wa!-1 hC'Id t ha t t he statu te of \\Tashin gton was suffic ie ntly 
ht·oacl to p m h ihit one f rom m a nufacturing wine f rom gTap es fur 
his own pet·somd use. T his was so, ev<' n thou g-h d rfendan t d id 
11ot lt i11 g 11101'(' th un JH'P~s the ju ice f r om tlu • g-raJWS a rn l a llow it 
to shw (l in n , ·u t und f e r men t , th P c:oua· t hold ing t hat wher e one 
<' X1 ruc1s t he juil·c ft-orn gra pes and rw r m its it to fe rme n t a nd 
he<·onH' in tox h·ut ill l-! liq uot·, he is w it h i n t he s t a tute fo r uidd inl! 
th r nuutu fa c·t u t·l' of s uc·h l iq uor if he thus i11 tt.•tHl<'d to m ak e 
liquoa· hy all owi n ~-r i t to fcrm e11t. 'r hc <·nnrt f nr t lw r h <'ld tlra t 
thl' I'P \\' US no vio lation of a ny co11s1itut io11a l r ig-ht whl'll o ne was 
P'''>h ihitt~d from nut n ufcH: turin~ intox i l·a ti n~ liquo t· l'or his own usc. 

ln 1hc <'HS<' o t' 8 /a/t t ' . M nm ·t o11i, - O t·<' . - , 1()!) Pa<·. 1177 , 
t h1.' nllc tll li iOlll H.'t."d in t he fu t·egoiJlg c· a :-;('s was fulh"n·d ~tt l ll t h e 
l'Oil\' i<'l iotl of the d efe11 d an t fur manufaduri n~ win<' from ~··apes 
wns aflirmNl. 'fh e O r eg-on rou t·t fu r t her clefinetl t he word ' ' rnan
ufal' ft ll'e'' ns fo llows: 

" To rnuke ( wa res, mach ine ry, o r ot hea· p a·o<lnds ) b v ha nu, 
by mat·lt ineJ·y , or hy othc 1· agC' ncy. '' · 

111 M tu·phy t' . ..L rnson, !Hi U . 8. 1 :~ 1 , :!-1- L . Ed . 7 7a i t is 
ob~crY~d: ' 

OPI N IONS RELATING T O I NTOXICATI NG L I QUO R 7G6 

.. B eer m ay well be a id t o be m an u fadured f t·om ma lt and 
o t h<' r i ngre-d ien t!", w hisk e-y from corn , o r c ide t· from a p p \(.\s. 
'r he fac t tha t the idt>ntity o f t he origin a l artidc or a r·t ides 
is lost. and that a n ew fo rm o r· a n ew chun~<' tc a· i . a ssumed, 
is n.ot mat eria l in det e rmining wllct hcJ·, wrthin t he pop ula r 
idea , a . emhodicd in the c us t om s a t•t , t he a rtil' lc in quest ion 
is a manufact u r e from its o r iginal elcm <'nts. 

" ' Ve arc of the opiJaion that t he won l ' manufal.'t u r c, ' R5\ 

us<'d i n S('c tion 3 of the act re fen eJ to, mNms to ' make' irre
s p C'<' t i"e of t he q uantity p1·oduced , o t· to the nse to wh id t it is 
to be put. " 

'l'h e o pi n io n in p art continues as follow~: 

" It is claimed t ha t because t he dcfeudant did no a ftirmu
tin· at•t t o p roduce fe r'lllenta t ion, but ~imply p u t the ~ l'H J H.' 
j ui tC' into u \'Ut and ' le t u a t u r e t ake its c:oursl', ' he did n ut 
nHll lltfaetu r(' the w in e ; but t his cont ention is um;ou nd. U m le t· 
~o;u (' h a eons truction no win e ever has been or rver w ill lw 
made by human agency . Tlte stipu lat ion adm its, in su bstan c·(', 
that d e fendan t pla('('d t he j u i(·e in the \'at, ~md then' a llowecl 
i t to fpr·m ent. and t hat his intent wa. t o use t h e> g-r PHtE' r por
tion as a heYerag-e for h imself an d fam ily a s f ood with their 
m r a ls, ancl t o a llow the r emaind e r t o hN•om c v itH' g'aJ·. Tl r 
h u t JHll·s m•d t he usual process o f mak in~ w ine. 'r ll<' Wl' ll 
knO\nl aet ion of t he a i e a nd the &?e t· ms t herefro m wh ic·h p ro
<lw·{' f en neu ta t ion were u ti lized a nd inte 11• lc·d t o he u tili zt•(l 
i 11 1 he p t·otcsR of m anufac tur·i 11 ~. Somr of the mos t impor -
1ull t r·om potmds k nown t o commerec and m ed ic in e- a r c ma n n· 
fad tll '<'d h.v hr i ng- in~ two Ol' m o1·e s ubs tances in c.•o11t at' t und 
cd l owin ~ t he <· hemica l foref's of nature to p rod u c·e u new com 
p o m td o1· s ubsta n ee. Mw·phy v. Jlrn.~tt, su pra." 

Tn th <' mot'<' l'<'('e ll t c•asP of Cra.uc t'. Compbrll . 24G U. K 30-l , it 
was IH•Id tha t a s tale m a.'· proltihit an tl punis h possession o f in tox 
it·at ing- l iquo r·, t'\'Pll t houg-h it was i ntc t ~<lt•d on ly for JIC' l'!-.OII H l ww . 

a nd in t h<' dosing- rm t·ag-•·a ph of the o p l ll l oll ,Jus1i<·£' Mr·Ht•y•w lds 
s tates: 

•· 'Yl' f urth r 1· thi nk it (•1Pal'l.' · fo llo ws f mm ou r ll lllll<'t'oUS 
d r<·is iolls upho lding' prnhih ition h•g-is iHt iou t hat th t' r i ~ht tu 
holcl int nx iC'at ing- l iq uors fm· pr r·so md II!'<' is not oJH' of' t hoRl' 
fu11da metltal p r i\'ileges o f a •·it izr u of the L1n itl'd ~t ates whir·h 
11 0 :-: ta te nlH;\' abridg-e. A cnnl r ury t•ir•tt• U'Ould br inr·umpalibf r. 
with th r Hndollbt cd pozcrr / 11 prrt·r·nt Htmwfacl urc. ~ift , sa h•, 
pu n·hasc or· trans po r tat ion o f snf·h art i<·lc.•s- th e only f eusihlP 
\\' H.''~ o F g-l'tt in~ .t hem. An HkSlll'<'d t•ight of poss<'~s ion wo ulcl 
l tf'l'<'"S<:ll' ily imply ~Oi ll(> arlPqnat C' Jll <•t h r,d to oh tuirt uol sul>j~· ( ·t 
to d eslnl<' t ion at t he will uf 111<" s t u1<·.·· 
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rt ~ltnuld a lso he l'emcm berPd that prohibitio11 is the t·ule in 
this state a 11d he who daims to han! a right to t raffic or be in ter
rstctl in any way ill intox i eatin~ liquor must point out the statute 
whi<·h authoriz(~s him to do so. 

State 1'. Urf'u ory, 110 Iowa 6:24, 627. 

Fu rthe rmo r·e, section ~-1-!{ 1 of the eod e specifically provides that 
" ··ou rts and juror·s shall c·onst l'lle th is chapter so as to prevent 
evasion, allcl wlle11 these rules are taken into consideration in con
s f rnil•l! sed ion ~:182, Rllpra, where in it is clearly 8tat ed that: 

'' ~o OJlt', !J~· him:--;clf, • • • shall .for himself, • • • directly 
or imli r·el'tl,v , or upon any p retense, or by any device, manu
far:tur<>, • • • a n y i11 1 oxieating liq ucw, ·which term s hall be 
constr·ued to mean • • • beer , • • • and a ll in toxicatin g liquor 
whatever, <'XL'Cp t a s pro,·ided in t his chapter ," 

we c·an <'orne to 11 0 oth<' l' conclusion than that tl1e laws of this 
stute prohi hit OJIC hom manufaeturi ng intoxicating l iquo r for 
hi~; o wJJ use. 

It. may not be amiss at this point to tlit·t~ct you r attention to 
the ~wt of C'Ollg'l't'SS or Fdl r uarr ~-~-, l!JlD, wh il'h in p a r t provides : 

'' En~1·y )H'l'SOJI (•an~·i11g on the busin ess of a brewer, d is-
1 i II<•J·, whnl<.•sale I iq uor d ealer, retail liq nor d ea le •·, wholesale 
d ealer· in malt liquor, retai l d ealer iu mal t liquor , or· manu
fat·t m·e o f st i lis, tts <lefi ned in sed io n :3~4-1- as amended and 
seet.ion :3:!47 of th t"' I'<'V isc>d ~tatutc>s, i 11 a11y ~t ate, terr ito ry, or 
dis t rid of the U 11 ited Stutes coHti'UI'V to the laws of such 
sta te, tPrritor~'. distri<:t, o r· in any plac~e t he1·C' iu in whieh 
l'<uTying: 011 sueh busit1css is prohib it r d hy loeal o r muniti pal 
Ia w, OJ' oth<'nvisc, imposed IJy existing law m· !,y this act, $1000. 

"The p~tymcn t of the tax imposc>d hy t h is subd ivision shall 
11ot be held t o t'xempt all~' person f rom any penalty o t· punish
m ent prov ided for by tl1 e laws of any statc, territory, m· 
distl'i<·t fol' ea t'l'.)' ingo on such busin f'ss in 1=mc· h ~tate, territm·y, 
or· dil"trie l , or in any manner to a uthorize the eommencem ent 
o1· <·ontiti\Hllwe of sudt husiues~ eon trary to the laws of such 
s t atc>, tenito 1·~r , or d ist rict, or in places ·prohibitt'•tl l>y loc.:al or 
nmnit·ipul law. • • • 

II 'f l t . I . l . • • 1a HI~) pc1·snn. w 10 t'Hl'l' I<.'S 011 nny ) tl s lllC'Ss or o~eupa-
t.lnll for wh lt h a spf'c ~J H l t ax is impoRed hY sel'tions 1000 1001 
m· 1002. ~rithou t_ h('l v~ng pa id thc s peeia l ·tax the re in JH'~vided: 
shnll, l~esHl<'s he lllg' h ah lC' .for th <> payrnent of sud1 s pe<: ial tax, 
he s nL,Je<·t to a pen a lty of not mor<> t han $1.000 or to impris 
onment for not more than Olle year, or hoth. ' ' 

B .• J. P oWERS .• Assistant Alforncy General. 

NotC': The r use of Stale. r . Ohma n, cl<.'l· ided HftC>r t h is opinion 
was rt.•tul cl'ccL sustai11:,; this vi(\w of the law. (Sec 17!) ~- \V. 143). 

OPINIONS RELATING TO FARM IMPROVE
MENT ASSOCIATIONS 

Tbe bo:trd or supenlsors should n ot appropriate funds to an improv<'-, 
m ent aHsocintion un til s uch association bas "raised"-thut i!'l collecterl in
the a m ount r equit·ed by law. 

1\1£1·. T . M. McAdam , C'on11t.\· Atto J'll<'~·, 
1\:lt. Plea~ant, I owa. 

D ent· S ir: 

.Jn l ~· ~. l !llD. 

In yom· lC'ttc>r of .J n ne 30th you a sk the opm1on nf this d<..' pal't 
mC'nt aR to lvhethet' chapte r 90 of t he Htts of t he 37th OrnNal 

Assembly, as mnended by ho use file N'o. 2 1i0, enaded by t hl' :1Kt h 
C:<'n <> ra l As~embly, and pro,·iding- that t hc> hoard of snpC>n·isors 
sha ll appropriate to fat·m impt·o,·ement a~sotiut i oH:o- th<..~ sum <louiJI<• 
the a m ount r·aised a mong t h e m.emberR of sw•h a!';so~: i ation in ,YE'al·ly 
s u hsc· 1·iptions eontemplates that sueh a pp1·op r ia t ion s hall he 1nacl f' 

npnn the s u hscriptio 11 s 01 l1 y, or shull he m a d e wh <> n tlw subsl' ri p 
tions a l'e actually paid. 

Cha p ter !JO of the atts of the 37th General AssC'mhly. as ametHlNt, 
provi<les in section 2: 

'' WIH•neYe t· tlr(' artieles of irworponttion hHYf' hN•n filed 
as } >t'OY i d<"d hy t I ti ~ ~h ap ter, au d t lw secr c•l 1J 1',\" and t reusu t·t~ r 
of ~-;a id <·o rpora tion ha ve <·C' r·t i fi r d to t he board o f si iJH' J'\' isol ':-l 
th<lt said org-a nizat io n has amo11g i ts mem hc•rsh i p a t l rHst 
t wo hund r ed fanner~ ot· fa rm 0\\'llc>rs in said t.'Ounly, and 
that sa id oqnwizution ha !-i raised hom a mong its m embNs th e 
,\'Parly suhs<..·r ip t ion nr 11ot l c>s~ tha n $1,000, the h<,ard of 
Sllf)('rv i!->ors sha ll approrwiate to t hat org-a niza tion . t o hf' pa id 
ft·oru t h r gcncrt~l fund of said ~·onnty, th l' s mn d ouh lr the 
a m o un t of s1wh ~; uhsc· ription, and not to ex<·eed, l10wevcr. tin' 
t ota l of $5.000 in <:onnties w it h a p opulation of 1WPl lf_\' - fiV<' 
thousand or oYe r·. a nd i11 count ies with a smaller populati on, 
!f;:~ , OO() in any nm• yra r.'' 

You will tloti t<..' t h nt t he statute say~ t hRt the appl'o twintion 
s ha 11 he mnde when the org-a nizu t ion 
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" hus ra isPd f rntn amo n;:! it s tn C' mhl'rs t he ~·<>a rly s ubscrip
tiot t c,f not IC'ss t ha n !1;1.000. · · 

lt s('<' IIIS to m e t hat t he usc> of t i tc wnnl '' t·aisC'd'' in t'on ncction 

wi th th r amou nt d c>si~wated in the stat ute' . ho ws t he intenti on o f 
th e l r~islu1 UJ'<' to he th at th <' m m1e.\· shall ad ua ll~· he paid into 
th r or~ani~at ion bC'fo t'c> tlw boa rd sltnll ma ke:' i ts app1·opriation. 
Orcl iun r ih · whr u t he wo1·d '' raisl.'d'' is nst>d in ('Ol1lled ion with . ' 
111011<',\', as to ntis(• money, it is un<l c> rstoocl Hs llhHt r~· t'O il c>l'te<l , Ol' 

• providing- a suppl~· of monr y fo r usc. 

Ch ilds r·. /1 ill .~bm·o Elcd ric L ight and J>owf' r Co. , Atl. 
27J ; 70 N. II . :H H. 

T hf' stntn tr in ques tio n is not ac·t• n J ·ah·l~· won.l C'd , hut I think 
it is p lnin t hnt. th f' mNm ing of the l<"g-islatu r€' wus that the <>ou n t y 
s ho u ld mak C' its a ppi'OJWiat iun whe n $1,000 ha d hrrn paid in on 
suhs<·•·ip tions ma d r . and t hat the hourd sh o u l ~l a l't upon ~uch 

c·nnst ru <'f ion 111 muki11g an approprint ion . 

• ' II ELlJY ('UJ,LI~ON, A.~ . .:;isl an t A llornt·y Gen eral 

1\1.-\ \ ' S t-;t't ' H 1-~ Ht ' BS('IUPTIO~S F RO)I T KOSE :\'OT E:\'G .-\ GF.D I~ 

FA H:\II~G 

F a rm Improveme nt associ ations are not r efJuh·ecl t o ra ts<' the fun d 
ucccRsnr y l o Hecure a id from the couuly exc lusivel y from it ~: m embers 
who a rc f urmct'M or fa rm owners. 

M 1'. \' CrJH'J' Onhrich;nn, County A tto •·nr ,,·, 
Fo1·t Dodgr, Jowu. 

DPa J· Hir : 

' Vt• hu\'r y out· lett er in wh ich y ou s tat<': 

Jnly :1, 1!)19. 

'' ( ' h ap t~ r· 90 of t he 37th GenE'r·aJ A ssC'm l> Ly d eals with f arm 
im p•·nvr m t•tJ t asroc•iation s. This Jaw wuH um c•ndccl hy our 
lu~t UPIICrul AssC'mhly so thnt sedion :Z of t h i.· <.· huptpr r ead s 
us f ()II () \\'S : 

" ' ' Vh t•n C'vc •· the a •·t ieles o f in l'or porat io!l lt•n·c h ccn fi l e d 
ns p1·nvitl<'d hy t his <.'ha ptcr and t he Sl'<'l'<' tHJ'Y an d tn•usu 1·er 
of ~-<a i d C'O rporation have s tated t o th <' ho~nd o f supc t· \' isor~ 
t hnt the :-mid o t·~anization has among its lll <' ll lh<'rsh ip at leas t 
:.?00 fu•·nwt·s m· fm·m mnle t·s in · sa id <.·tJt ll tty, H ll tl that sc.t id 
oq~~m i~atio 11 hHs raised from among its lll ('llll1<'l'S 1.1 YParlv s ub
st·r ip t iou of n ot less t ha11 $1 ,000, th e' hoa rd of ~IIPe l:\' i so t·s 
.liho/1 npp1·opr·inlf' to snid org-aniza tion , to ht• pai c1 ft·om t h e 
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gener a l fund of said l'OUHty, a s um <louhlr t he umount of sub
scrip tion , u ot t o exceed a t ot a l of $5,000 in tO\mt ies ha\' ing n 
p op ulation of 25,000, and $:1,000 in smaller t•owt t ics. ' 

".\ c·ontent ion h as a r isen hrtwe<' ll t br fnrm burran h e t·e 
ancl our boa rd of superYisot·s. ThC' fnnn hlll'Nlll ha:o; 0\'<' l' ~00 
fat·m er s or· farm ownet·s, nud ulso st' \'(' J'ul hunclrt'd nwmbC' rs 
who a r e n o t fat ·Jn <'t'S or farm nwJt(' rs. The honrtl of :-:upr r 
" isnrs Ia us d ot! b) l'< 1 t It t> su hs<• ri pI iou rn ist'<l H 111 on~ t lu.' fa rmc t·s . 
hu t l'<' fnsc>s to clouhle the s nh:-:<· r iptiou l'H is('(l hy lll<'lll lH' rs who 
cll't' not farm C' rs ot· fa rm nwll<' t's. 1 \\'nu ld Jikt• i t \'C' ry m ul'11 
t o ha\'C' Your iut er pl'<'t a t ion o f 1 h is l H\\' in pnr·til'nlur us to 
wlu.•tll t~ r 'or 11 ut th r board of supl' l ' \'i Ho t·~ must double tht• 
1 ot a J s uhs,·ript inn t•aisNl by tl u:- ltH•m hl'l's w iH. a l't• 11o t fu t :m.r r~ 
o1· fn nn 0 \\'J il' l'~ . I haY(' <HhisP<l t ht• hoal'(l thnt in 111,\' op1nwn 
t hr " mu~t tlouhlc thC' t o tul suhset·ipt ion, awl n ot 1·nnfilw it 
t o ~luublin g- t hn t ra ised by t he fnrnw•·s ot· f a t·m owt l<' rs." 

In a n swer in g- y our inquiry, we <lcs ir r t o <l irN· t. ~·om· ntlclttion 
t o th(' fad tha t tb <' ~et·ti on nh<W<' ~<'t out sp t•c· ifi,·u lly PI'OYidcs tha t 
~uch oq.m n iza tion . ha ll h l'n ·e at l<•ast " two hnn<lrr d farmers or 
fu rm own r •·s i n su id eotmt y ' ' among its lll <'lllh<'rsh i p. h ut wh C'n thP 

SC'<'tion drah; w it h t h<' ra is ing of fuml s to c·a l'l'y on its work it. 
s t nt <'s 1 hat '':aid o rga ni zation '' shall r a is<' '' f r·om am ong' its 
m r mh(' rs" 1hr ~11m t herein s tipul n tetl. 'l' h<' l'P is tJOthi n;.r in th<' 
s tatut<' t hat r r qn irrs the t \\~o hun drrd fHrm<' rs m· fa t·m own<' J'S in 
sn icl ~·otmt~· t o r ai sC:' the $1,000. 

It is fh cr<' fnr(' onr opin ion that thr U(lviN· yon h nv1· g" l\'<'11 ynnr 
hoa r d nf Sll(H'l'\' iso t·s H~ nhm·p sPt ou t is <·nt'l'l'C't. 

11 .• J. POWER~. A .~s i . .:; fau/ A lforn r y Gr n f' l'rl l . 

The hoa r d of su pervt~or·R m u st ntlrn·oprl a t C' a HUm l'fl ttul t o d ouhle t he 
u m ouu t su bscr ibed from t he m emher s of su ch nHHOC'ln tl onR 

:\fr. \ V. H . T cdm\\', C'on nfy A ttornry , 
( 'or.nlon , I ow a. 

D N I J' Sir: 

.Jul~· l H, l !ll !l . 

Y o n r IPtt<' r of the i th in~t. a<ld n·~sNl to Att o•·nry O(' ne ra l 
II. l\1. lT uY JH' I' h n~ lwcn ref<' l'l'<'cl t o 111(' fo 1· J'<' ply. 

Y on stnte : 

" \Yh(• JI nil tlH' l aw has h<'<' ll c·om pliPd wit h n•la ti,·r to 
ll lllk i ll g' a ('ll llllty a lll f' Jil h ('l' or t he· I•"'ill'lll H tl l ' t':J ll J\ S!'411(•i n f i o ll 
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br·fnr~ it was amended by the :3t;th 0 enera l Assembly is it 
ahsolu tPJy coHlpuh:ory for thC' boa•·d of sufJE.•ryisors to make 
the> nppropriati()fl as specified in se<-tiou lJ of the law as 
amc·uded hy the :~tith Ceueral Assetnhly ? ' · 

Rt·t 1 inn :!, (· Jwp1 f• t· ~){). ads of I Itt• :nth Genet·nl Assernhly pro

vitlf• : 

· · Wh<·n('\'PI' t It(• art it"(('s of i1worporat ion J:avc· bC'<-n fi led ns 
Jll'IH"i(\cd hy this <.·haptt~ • · aud tlt(' s<'c.:rctary an(l tn·~1stll'C'1' of 
said t'OI'JH•rat ion han:> <.·<•t·t ifit><l to tlw hoa rd of sHpl'l'\' Lsors that. 
~mid Ol'j.!all iXatioll hH~ Hll10llg' its nwrnhPI'ship at. )cast two 
hunclt·.~tl fa rm(•rs or farm O\\' I Wr~ in said c.:oun ty and thRt 
said nr·~cm i1.at r<.lll has ru iHed from among- its nwm hers a yC'a rly 
sub,.;c·J·iptinn of uot less than five hundred dollars ($500.00 ) 
the hoard of snp erY isors may . UlHl they arc hereby author 
ir.C'fl t(1 f:otltrihute to stu:h or~un ization a sum n ot to exceed 
t wt' Jity-fi\'P hHn<lt·(•d dollcU'A (lf;~:-)00.00 ) per year , thP same 
1'o be• paid fr·om tiH' gerH'I'ill fund of !-;aid couuty. '' 

The nbo\'(' scdion was anH•norcl hy <·hapte r 3G, ac-ts of the 
::lRt lt Gt'ueral AsspmlJly hy striking- nnt all after t he word ''than ' ' 
in th<' t(•nth litH' t lwreof, a nd inst•J· ting- in li<'n thf•r<·of t.hc fol
lowing: 

''One thousand dollcll·s (:f;1000.00). the h 0<11'd of snp<"I'Yisors 
:-~hu ll uppropriate to such O l'~anizution to he paid f rom t he 
g'<'H<'ral flllltl of said <~Ollllty a sum doublr the amount of 
s1wh subscription not t o excre<.l , howPver, a toted of five thou
~mnd d o llars ($5000.00 ) in c:ouuti<-s with a populatio n of 2!),000 
or ()Ver Ull<l in eotmtiPR with a smaller popn lntion 1 !tree thon
Rnlld <l.ollurs $:1000.00 ) in any OliP year." 

It will h<' se<'n. th<'t'C'fOt'<', thflt tllP pt'C'st•nt law makes it man·
dnt.ory upo11 th(' hoard of snpC'rY iso1·s to appropriatP n r-;nm equal 

to tlouuh· thC' amount of sub!'\rript ions rai ~C'd horn the nH'mhet·~ 

of s u r h ll!'\SOC'iation, ~uhject only to thC' limi tations s tatetl in t• hapter 
:1G n l'nt'E'HUid. 

W. R. C. KENntucK, A.-: .~ iRianl Alton1 <' !J O cneral. 

The board of s upet·v lsors s hall make an appropr iation to farm im
provC'tnf'nt nssoclatlonl:l of the required memht>r~h lp whf'n the yenrly sub· 
s~r lptions pa id amount to $1,000.00 even thou~h su rh s uh:-;<:riptions are 
greater thnn $1.00 each. 
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.l\1 r. II . K . Lnl'k wood, Cotut ty 
( 'edur Hap ids, Iowa. 

Dear· ~ir·: 

Jul~· ~li, l!JlH. 
~ltOl'IH.'Y 

• I 

In yom· l<.·tt<'r of July 17th you ~t:o;k tht' OJlllllOl\ of this dt•part
rnent upon t lte followi ng': 

"On Odohc t· ~0. l 91G. thcrt' wus fih~d with tht• t•ount~· 
t'P<·ordcr of Linn l'Ollllty urticles of iu<.'orpurat ion <'f the l•~nrm 
Impro\"Clll(' ll t As~odat ion of Linn connty, lowu, as pro\'idetl 
in scet ion l(j83-a of the c-ode supplcmeut. 

''The by-laws of t he nssoc iat ion pr·uviclc that th(•t 'C' shall be 
an anu ual assc~smcnt of $4.00 per mrmhet• i t l acl<lition tt> the 
aunnul clues as provided by the nrtid('s (If itH·ot·pot·ation , 
whi<.'h assC'ssmC'nt shu11 uc u~C'd for t h e put·posc o f fnrtheJ· in~ 
the objects of the co t·por·ation, and pu,ving t he <'XJX'nsc>s of 
maintaining- the corporation. 

"Th i~ a Rsor iatinu has raisC'd from amon~ its mt•mhers n 
yNtrl_v subscription of more than * 1 000.00 by tlH• collPd ion of 
this extra $-4-.00 spl."'eittl asses.-;ment, but tha t lf'ss than $1000.00 
has been reer h·cd from nnnuul :-;ubscriptions at $1.00 cal'h. 

"ThC' assotiatiou drsires to know wh <.'t.h<•r 1h<'Y haY<' h1·ou~ht 
t h C'msr lv<>s withi11 the p roYisions of sPd ion 11 of the law us 
am<'ll(h•d by the :-lSth Uenet·al Asl-iemuly. 

'' T will t hunk yon for a n opinion on this proposit ion at 
your curliest conYcn iell<·c.'' 

R<'t·tion ~. eltaptC'J' flO, ac·ts of thr 87th Ueii{'I'Hl ARsemb ly , as 
amPmled by L'hup.tcr :w, aets of t he :J8th G(•nend Assembly, pro
vidPs: 

"'Vhc•n<'\'l' r tlt c> articles of itteorpomtion haYC' h<'<'n fill-'ll 
as p ro\· idNl h.r this t·haptr t· and t he scc•retary und tt'Ntsure t· 
of sa id l'll l'pcH·atiott Ita\·£' ce rtified fo tlw bo:u·cl of sttpcrvisors 
t hnt thr said orgoan izat io11 Ita:-; am o11g- its lllt•mht•l'sh ip Ht 
knHt two hundred fanners or· farm ownct'H in said eounty, 
ancl that said org-ani%nt ion has I'Hisrd UIIWHJ! its liWillhen; the 
:'-·cat·ly s tthsl' ription of not less than OIH' t honsHllt l dollar~, 
the h oal'(l of supervisors shall apr t·npriatP to sud1 m·g-unt-
7.ation, to he paid from the g"eneral fu nd oi sttid <·ouuty, the 
smn doub le ... the amomtt of sw·h uppt·opt· iation not to cxc·ced , 
l to\\·eYer, the total of fiye t housand dollars ( $!3000.00 ) 111 

counties willt a populat ion of 25,000 nt· ov<' t' and in r·otmtiPs 
with a smullel' populatiou three thousand d ollars ($:3,000.00 ) . , ' 
lJl any Otlc year. 
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l nd (' l' t his stat utt• t\\·o tlti11gs arc n ec·l'ssa t·y b<.--fo rc t he board 

may m akt• appr<,priation. First , t he assol ·ia tion Jl1U:it haYe in its 
Jli (' Jlll Je l's h ip 1 \\'O h llltdrNl farmers o r farm owners, and, sceund , it 
lllU!it have raised hom utnong its n u.:mbl'rs by y cal'ly s uh-;cription 

l tot l cs~ tl w n one thousalld dollars. 

l t iioi ont· opinion t hat i t is not r equired that the subse riptio11 be 

limi tell to one d ollar for eue h m cmb<' J'. but whenever a thousand 
dollars has hecn rceei n :-cl l.Jy su hsc:riptiu n from t he m embe rs and 

Las ltecu pa id in , then t he appropr iat io n may h e ma<.le. 
f:>IIELIJY CeLLI:O:OI\", Assistant A ttorn ey General. 

FOHM OF AHTI C IJES 01<' F t\101 Dli"HOVEME~T ASSOCIATION 

Articles of farm improvement association n eed not s tate ol>ject of 
corpot·a ti on to be to co-operata with d c (la r tme n t of agr iculture and Iowa 
State College ir that is in t ru t h its object . 

Aug ust 11, 1!)19 
Mr. Ed ward Il . \Vi llgi ng-, ('oull ty A t to rn ey, 

Dubuque, l owa. 

Dcnr Sir: 

Yo111· l<>tte t· of A\u ~\l:-. 1 .)tit lo ~L t ·. 1Ian1er h a s l.H.'t! ll r e f c t'l'cd t o 
Ill(.' ft,J ' r eply. 

Y o u usk the optlllOil of this depat·t tucnt npu11 1hc following: 

" The Dul.Ju4_ue ( 'onnty .F'u t·m Bttrf'au .Assoeiatiolt h as wudc 
upplicution fo t· au appropt·i atioll , a s provi<.lC'd by statute . 
1.!JJdCl' sc<:t ion 4, page DO, uct!-1 of the :nth Ul'ncnll A ssembly, 
.it is provided that the only farm imprnn·mt·H t asso(.jiation~ 
whieh sl10uld be c ntitlctl to •·cc·cive this c·o tu t1Y aitl s h o uld be 
sut·h as Hrc ut·ganized so as to co-ope ra te '~ith the U ni ted 
Htutcs D epartment of J\ g- rh·nlt urc a 11 <.l the I qwa :--) talc Coll ege 
of .A gr i t~n lturc Hlld 1\lt•!!han i<·s Arts. The art idt•s of iii ('OI'po
I'Ut iou, in 1 his case, ~ay uot It ing of a ny stH· h int <' JH.It' tl i n cor 
pot•at ion , u c ithf•r ltas uny amctHlmc•nt to that cffcd been filed. 
Jt is my v iew t hat the intent of the sta t ute was tlta t the put·
posc of such eo-OIJCratimt be a m at tc t· of recu r<.l. 

'"J'hc o ffi(•e • ·~ a11<l clirC'l'tors ha,·e ~C'llt to m e a t'l' t' t ificate 
showing t hat th('y- a t·e ro-ope rat ing. Is t h is s ufficient to 
suti~fy the statut ory proYisions? ·' 

Seetim1 1 68~-c, supplem ent to 

urtiel('s of iucorporat ion of farm 

yon w ill ob~erve that the form of 

the eode, 1 ~)] 3, proYid es for 
impt·nvemen t asso('iat ions atld 

' 
artielcs in tit~_· statute state the 

• 
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b usiu ess of the <'or·pot·ation to be to advatH'C and impt"'vc the 

scien ce a nd art of agt· i<> ulture, hor ticulture aud animal husbaudry. 

X oth ing is ~aid in the statute ahout r equiring the articles of incor

p o rat ion to ~hltr that the oq~anir.atiou is to co-op erate with the 
United States D epartmen t of Agt·icullurc u11d the I owa ~tate 

College. 

'hap ter !JO, section 2. nctti of the :nth Genera l Assembly, pro
,·idcs fur un appi'Opriat ion wlt f' tl the 111't il'les udopted punmunt 
to th e abo,·e stat ute ha,·c hrcu filctl , and s<•ct ion 4 of chapte r 90 
limits the appropr iation s to asso<: iatio ns which HI'<' ~o o rgunized 

m; to eo-opet·a t e with the l'nited States Departm<.'nt of Ag•·icul t ure 
uud the I owa tHat<' CollegC'. 

It is m y op in'inn t ltat if the o rganiznt.ion i :-:~ organized as provided 

iu !-;Cdion H>8:l-f•, ~uppl C'ment to th r eodr, 101:3, and is in fac t 

l'oncluding- its affail·~ i11 t•o-op<.' t'at ion wi t h t he clt:'partmcnts abO\'C 

m e ntion ed, that it is r 11titlcd to t·eeei\'C the uid aurl that the certifi
c·H te of t h e offi<'Pt·s is suffh·ie11t C\'id r nee of t he nl'tiv it icr-. o f the 
org-a 11 iza t ion. 

\\'HE~ AID 1\ll"ST DE GRJ\NT~D 

A fter s uch associations have compli ed with the statu to r y pre r equi s ites 
the boar d of supe rvi sors mu s t a ppropriate the tull amount annually. 

!\I t. Burl M<·Donalcl , Cou nty A gent I~Padc •·, 

.Anws, I owa . 

Dt•a r Sir: 

Scptcmbet· 10, 1!JU). 

Your ll'itl•r or thr 1st in s t. udcl rcssNl to .AUOI'Ilf'Y Gen e ral II. M . 

JJ<t\' lt (' l' has bcc.~ n refern' d to me for reply. 

Y o u a!-)k fo 1· au opi11i<m from this drpurt mt>nt af-1 to w h at. por

t ion o f t lu• attllual appropriation fa rill irnpro\'ctncnt assoeiat ions 

u t·e rnt i11 Nl to UJtdt•L' sect ion 2, t• haptc r !)0, ads of the 37th Gencnll 
Assembly, as am c1ulcd by <·Ita ptcr ;H), uds of t he 88th Gener a l 

.As~<' m h 1 y. 

Ra id sect ion <IS anH' tl(l<•<.l r ead !-\: 

" When e ve r the articles of incor·poration have been fil ed as 
pro"ided by this <.: hapter and th e secretary a ud troosurer of 
sai d l'Orpot·ation have c·et·t ified to the boa rd of s u pcr v isorR that 
the said oq:ranir.ation has amon~ its mrmbrr~hip at lea st two 
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ltuttd t·t·d l'aruH·rs Ill' l'anu nwttt• r:-; in said t·o tlltt\· and that 
said • •r:,!alli~ati,,n ha.., rai:--ed fllllll atnon)..!' its ntt•mb~•rs a y c•at'ly 
suh~r·ript illll or Jlot It'S'\ t itan Ollt' tllllll!-tillttl cloliHI'S ( $1000 ) the 
l,rwnl c•f sll l>l'l'\·i-..ors shall HJ'P I'IlJ ll'iHh' to sll<·h organization, 
t() IH· paid rrom tht• :,!('IIC'l'(ll fund or said ('(ltJllt~·. H s um d ouble 
til (• Hllltllltt l of sudt subsC'riptio11, 11ot to l'\':t'<'Pd , however, a 
total of livt• thow-a11d cloi iHrs ($:-,()00.00 ) in t·ount i ~s with a 
popnl;tl ion of :!G .OOO or ov l' t' a11tl in t·ount i<'o..: wit It a smaller 
pnptt lt~ tinn tltrc•c tl tousa ml dollars ($:WOO.OO) in a n y one 

,VC'CI 1'. ' 1 

Pu t·sua ttt 111 th<' stat utory p ro\'tstoll s .iust qllot<•tl, it is <'lea r 
tltnt w lw n t II <' ~-tt•t· J'<'tary allll t rC'asnn•t· of su l'h assc>l'iations h uve 
c•pt·t ifit•d to tit<' bo~ll'd of snp<•J'\'ison; that it ltas a m~mh<' t'ship 

CJf at lt•:r s l t\\'o hulldt·<'cl llt<.' ml •<' r s of tltt• pt•t•st·rihtd t•l <J ss. and has 
a·ais<•d ft·o tll HIIWllg' i ts tll C' tJJh<'t's tlu• .n·arly suJ>s,·ript ion of not 
less tha11 $1,000.00, i t is tir e t1ut~· of flt c lwanl o f' SU JH't' v iso t•s to 

apJH'oJ>I'iatc d ouble tlte amnu11t of Slll·h ~· nhs ·ri ption , hut in no 

<·,·cut to <'XI'Pt•c1 :f;:~,OOO .OO in <·ounti" ' wHh· t· twt•n t~·-fivc thousand 
popnlution. '!'his pnn·ision is matHlatory, <!ltd it is not for the 
t hc> hoa rd of lili iH'I'\'isnrs fc, ~a~· us to how mll l'!t wi ll l1c app rnpci
atC'<l. 'rht· s tntutr fixt's the aHHntnl to liP appropriat t•tl, aurl it is 
lhf' d uty or tiH' hoctrd to JII C!ke tlt e appr<, p riaf illn nt h-ast equal to 
clouhll' tltC' HI II OUilt n f t he suhst· •· i pt ion: lw.''"ll cl that, it h; dis ·re

t ioJIHl 'Y with I ht• board up to tltl• :t;:3,000.00 li11til. 

As to wh11t pi'Opot·tiolt o f the approp riat i11n s lt;tll he ru acl<' fot· 
li lt' ,Hilt' 1!)1!1, tlw law du<'s 11nt permi t tht' appropriatic•Jt to b e 
xpl it u p i11 il ll ,\' port ions, hut n~qlli l't'S tl11' IH•Hnl to 11p p ropriatc the 
fu ll Hllt OII III f'(lr t hat yeut·. For illslant·P, if H it a ssrw intio11 h as the 
t·<'qttin•d llH'JJllt(• t·sh ip an d has rt~i !'<'<l * l .GOO in ,\·Parly s nhserip
liuns frotll its lll <' tllltc•rs. t lt C'n it is tiH• duty o f 1 II<• ltoanl of super 
viso t ·:o~ to uppmpriate tl ~t• full *:~,000. it is iutnt .ltt•rial ltow mtt('h 

nf' that S lllll tit <' II~S<wiation "·ill ust• : lh t• st atlll P (' ll lllJH'Is tltc hoarcl 
In appl'CI JII' iaf t• t h<' full ttlllollllt. rl'hat is, dunhh• the cllllOllllt sub

!-a- J·ih<.•d, not tn <'X <'<'Prl :-j;:{,ll()l) in <.·ounti<'/\ tu tth• r t \\'<•11ty -fin• tltou
"H 11 c1 pnpul a t ion. 

\V. H . l ' . KE~IlHH'K , .t. .... ._;.,f,rn/ .11/ u nry U r n (rul. 

i\IH TOllE G I\' EX IX " .·\XY OXE Y E:\lt .. 

The term "any one year·• appearing In chapter 3G of the 3 th (~eneral 
ARS<'mbly with r eference to the aid to be g iven farm fmpro\·ement associa
tions rc~rs to 1\ period or twelve cousecullve m o nths u ntl not to any ftscfll 
yoar or cu lcndur yea r. 
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Ot•tob<'t' J. 1 D 1!1. 
l\f r . F. II . Don Carlos, County Attorn~y. 

P t) IT\' Jnwa. . , 
l ~<.'a r • ir: 

\\·<, ha\'C' your lC'ttC'r of • 'C'ptc>mbt't' ~71 It itt wlt ir·lt yo\J st atl': 

t"tJ<h• r tlt(' JH'O\'i:o>ions of <·hapt<•r ~I() of tiH' a v t :-; of tht• :\lth 
f:I'I II 'I'Hl .\ sst•Jllh)~· US a lllC' JH lc•tl h,\' l'hllptl'l' ;{() uf fiJ C' ;tt•f...; n J" 
tht• : ~Kth (it' Jl (' J'Hl ~\ R....;c'mhh·, th(' hoard t)f SllJH' I'\'i:-.ors art' u·i\'l'll . ~ 

lllttlwrily to c·ontl'ihn tc> tc • t lw suppc>rt of I hl' fal'llt impt'O\'f'-
Hl C'llt a s-;twiatiolls . Tx sw· h farm ill l pro\'l'llll'Jd as-;twiat itJII t' ll 
titlt•cl to t'lt<.' fu ll ;mwun t allm\'l'd l'o t· tltt• \'l ' lll' 1!1 1!1 or is it 
nnt itl ed 0111,\" to 0 proportioll ilf t• Ull\01111( fo;• 1~11 !1 hl't' UI!Sc.' t it {' 
lei\\' did Hot g'O int o c>fred Ulltil J\1an·Jt f>. 1!) I!) ? 

l11 t'<'SJWl iSt• to ynnr inqu iry JWI'IIl it tJR t o dirrd ynul' attc:>11tion 
to l h<• fad lhilf t it<' luw as it stood pri01· to th t• :1Sth U <' IH'rul . .Assrm-
1.1~· proYi<lc.•<l that the board of xnpc>n· isors n1i:.!ltt t•o n t r ihntC' a 
Sll lll " nnt to C:X<·C'<'d :f;:Z,GOO.OU )W I' ·''<'H I' • • • . . ' 'l'h<• :! 'th (i <•llern l 
.\sst>lllllly pt·oY irh·d that,; gTt."<llc.>t· HlllOtlllt 111i~ht IH• l'OIIt rihut l'cl 
by th <' <·otJJtt~·. hu t proYidc •cl tha f l-> 11<'1 1 amount should not Pxr·t~P<l 

' ' a tot;Jl of *:),000.00 in t'lllll l fit•s with n population 11f ~.),01)0 (ll' 

o\'t• t·. <t11d i11 c·o•tnti<'s " ·ith a s m ctlll'r pnpulatiutJ *:t.ono.oo 111 ""!J 
rJ ;,, .tJ'IIr. ' · 

''l'h<' tpnn '' <lll." ntJ<.' y<•ar' · lws IH'<'Il <l <•liJit'd hy t Itt• stJ pt·c·m•' t·Otll' t 
of tit(' T 11itc•d ~tilt es in tltf' c·cts<' of 1Tnit1•d Stn l<•s , .. Di t·ksnn 1•t nl, 
.).() 1 . S .. !ll , Hs a pc•riod nl' tim <' <·nllsist it l)..!' ol' t\\·l·ln• months af tc>r 
a g·in·n date•. T IH' tiuw of ~tnr tin:.: ''all,\' nne ~·cut·· · 1\Pt•tl not 
t ll'l'l's~·arily lu·~i n witlt .l a11nary first nr any nl lt t•J· fix0cl d atP. I t 

nwn·l.'· Hlt'iiiiS that during- lh t• pt' rincl o l' tw1•1\·(' months s ll <· h f:ll'lll 

iiiiJII'O\'('lll('llt m :sot• infilll l'-\ s\utl l III I I l'C'I't'i\'1' II SHill ill {'XI'('SS of' flJC' 

<llliCilll l l s tai Nl ill th e 1--fat tlll'. Ye ll\ si111\1Jd fh (' l' l' l'lll't• ad\'iSI' ytHII' 

l~t•at·d ,,f SIIJH'I'\'i sm·s t hat f)Jp law proltihit-; tltt•Jl t l'ro111 Jll'f'!-iPil l ing

l n s twlt far111 intprm·c·Jt tPIIt u-;s,wiiltinlls a :-.1\lll in ally l\\'1'1\ '(• mn11llts 

in <':X<·t•ss o f tIt<' itiiiOillll pt·o vid <•cl i11 t he• l-> l:tt li f t•, :11 1cl I hu t t IH'l'C' is 
110 p t'r)\·i .... ion l'ot• ilppnrt i oJi i ll~ th r• :tlliiHiltt as your IJIIC's lintt im 

pliPd tlu• hr•:tnl d Psirrs to d o. 
B .. 1. Pn\\' J:us . Assis /(lnl Afl rnury fin1 rrol. 

:\~I E:o\Dt:w; ,\HTH'LES OF F .\IDIEHs• ( '0 -0PI-:IL\'fi\'E 

.-\SSOl ·r,\ T IOXS 

A majority vote of nil llw f;Lor khol<l <'r!{ of farm <' r s ' rn·f)I'C'l'a t i VI' as~o· 

dation ~ Is rcq u lr<'rl tu amend ils :ll'l lrlPs of incorpo r:•ll(>ll. 
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D e<:cmbe r G, 1919. 

Mr. E. C. X ourse, Chi(•f, Ag rit ultm·aJ Et·onomic·s Sect ion , 

.Amcs, I owa. 

Dear Rir : 

Your fa,·or of ~ovemher 2~nd 1 addn'R"<'<l to t II(' uttol'ney ~<'11-

cr·al, luts ht•t:•u l'l'f<• tTl'd to lll C for :tllS Wt'J' . 

lu your lt•ttc•r you a sk un o p inion ft·<•n• tltis tlc•pat·1nH'llt upon 
tlu• following: 

" l!-i it JH'I'CSSUI'\' tltat two-thirds of all Jll C'nlii C' t '~ of a farm
(' r·s 1 l'O-n pr t'u 1 i \'t: aH1-;0c ia t iou ht' pn•st'tt t a 11 c l Yot t' for any 
amendnH•ttt· to tlt c• at·ti ('h·~ of itwot'J><ll'lttinll of a u oq~alliJ'.a
tion c1r is u two-t h irds Yt•tc• of th<· llt C'mlwr~ pt•t•sC'tll tl t any 
re~ulnr mrt'l i ng s uffieiC'll t ?' ' 

In nnswct· to the foregoin~ inquir~·, w e haYc to say tltat it. 1s 

BRsurnC'd hy this departmen t that thr n~sociation to whic·h you 
r t>fPr iK Ot'{!ani:r.Pd unde r sectio11 Hi-11 -t·] , snpplrmrn tal supple
ment , and following- seet ions. 

Ot·dituu·ily. the nl'li<:les of incorporation of th C' assm·iut io n JWO
vidc the m<'thml by whit·h the same tna y he amc•JHINl. Rut it will 
he observed that in as. ... oe iations oq~aniz<'d muh•r tit (• above ~ee

tions the stutnt c itself <l etermincs th e m atllH'r. \V(~ <:all your ut
t('ution to section l 641-d1. a portion of wlt it· h t·Patl s a s fo llows : 

"See. 1641 -r6. Amt'tH.lin~ artid<'s. TIH' iiSscw iation may 
nmrncl it !{ urth:l e~ of itworporation hv u nw iority yote of it's 
stot·l~hol der~-; nt any regular sto('kltolci<·rs' m~:(' lill~, o1· at an~· 
spectnl stoekholcler.s ' meeting- t·allcd for t hnt plii' JWsr', on t<'n 
duys notice t o ll ll stockholrlcr~. ' 1 

Ft·om the foregoing it would seem elear th at it would l'<'qnirc a 
majority Yot e of all th e sto<"kholdrrs of th(' assot·int ion itt onl~r to 
amrnd the at·ti<:lcs of inr.ot·poration. 

As to ~·our . ec•ond qncstion , we will in,·pst i~nh• the mattf'r fur
ther and nclvise y ou at a later datP. 

W. R. C. KEKDRIC K, A ssis tan t Allnrnry r:t ll f' J'al. 

OPINIONS RELATING TO MISCELLANEOUS 
MATTERS 

It Is di scretionary with jury commission whether women shall be 
selected for jury service. 

Mr·. A. G. Rippe~· , County Attor11c•y, 
Des Moines, Iowa. 

D C'HI' Sit•: 

N'o\'{mtber 15, 1920. 

Ill your lettt' l' of the !Jth inst .. you request Hll opinion from this 
clcpal'hlH' nt upon the following !Jlll'st ious: 

"\VjJl your otlke kindl;\· adYise nw as to whether· o t· 11ot, in 
c·i tiPs whe re jury c·otnmi~~ :-\ i OIH' t's nre appointrd to srlC'<-t g-rand 
and JWt it j nmrs, the JHlmC's of women \'otc rs s hould be in
(·ludNl i11 jury lists prepared h.'· stwh tommissioncrs ?" 

" If \\' OIIH'II \'ott• rs should ht• in t·lllllNl , is it within the dis
(·r c•t ion of the ju ry (•ommissiolll'L' to arhitnrily fix any ratio 
of t•r presenta t in11 het w et' II w onH'II a11d mrn. ' ' 

Hy rC'f<'r<'lll'<' 1o t hC' law n•latin· to the selcdinll of jut'OI'S by a 
c·o n11ni s!-- ion, t o wit, c· haptl'r ~fi7, ads of th t.• :J?th U<' ll <' t'HI Assembly, 
it will be fo und that t he ud Jllcn•ly pro\'idcs that the l'Omtni!:ll~iou 
shall 

' 'SPit•d fhl' IIUIIH'S (I f p C'rso ll s, l ul\·in~-r the qualifi('at ion of 
jurors, a ncl wlto art• of ~nnd llwrul c·hat·ad(' l'. " 

~t•d in11 :1:~:! of tl tt• tnd e Jll'l'SC' I'i hl'S the qua Ji fit·at ion Of jUl'OJ'S 

a s follows: 

•· .All qttalifi c>d elr c·tnt·s of th e• s tat e, of good moral <'hnrac
t PI', scn111d ,j udg-nH'IIt , a 11d iu fttli posst'ss iou of the RCilSNI of 
lt t>H I'illg- and sN•in~, Hltd who <'lilt s peak, write nud read the 
En;:lis iJ Jan~uag-P, arc compC'tcut jul'urs in their respective 
c.·o tut tics.' 1 

1'hc l ~ th ameJHlm<>nt to the eonstit nticm o f the U nited States 
t·oll f l 'l's ut tiYcr sa l sutft·ag-C' upon womt•n , thC'I'efot·e, women who 
pnss('ss tIt l' q tta I ifi t·Clt ions Pl'l'SI'I'i hNl i 11 Hl'l·tiou 3:32 of t. ho Pod~ 
;ll't' qualifit'd to sit 011 graud Hlltl pd it juric•s iu lqw;~, 



J t~-:I•OHT OF' TilE .\TTOH:-.:EY G Bl'~RAL 

11 will hr tJits•·n-· ·d. ltct\n'\'t•J'. tha t t h <.• :-:tatut ('s nlJo\'C' quott.od 

pt·c•i,t · ril ~t• tl w 'fllill ilic·at ill ll !-. of j uro1·s and til l' lll ~ t ll ll l' l ' nf the ir s_e
l<•t·lioll , wh<·n s( ·let ·lt·<l IJ,\' a ju ry t ' ll llllllis~i o n. hut now Jn~ t'c <.lo sa td 

s l<lllllc•s df'lllrtlld t li t• s('l('c·ti ll u of \\'(IJlH'll , nor <.loes the suffrag-e 

ctllH'I II IrrH' Ilt r·c•quit·c· i t . 

Tlll'n•for(• , wll r t ltC' I' wonwn wil l hr splet't Nl as j u rors lic-s ent irely 
withi11 tilt• snu1ul cl isnPt ion of the• t'Cllllllli :-:s iou. f.;o long as the 
c·(HIIIlli ss inll clof's ll(l t d isn iminat<• Ul-!'ainst the \\'Oil1t'll C' IC'durs on 
;w<'otlltl of t ltr ir hr i 11~ w<ll ll <'n, til<' •·nnnni .·sion n ta_\' srlrC' t women 
fo r o1· omit t ltc·m from j 11ry :-en·H· t·. 

Tn Hll:-1\\'(' 1' t o \ ' Oll l' S t•C'Oil d ques tion , r Ulll of t.IH' opin ion that, in 
tltc• r\'l'llt tlH• j;ll',\' c·nmmissio11 s<•lt•t·1s Wntii C'It , lit <.• numhr r to be 
sC'ICc-tN1 is t'llt in•ly wi t hin it s di sr• r t' t itlll; provi<h•d. hm\'{' \'e r , t here 
is no clist•t·i nlination n~ain~t the women 1111 ;H·t.·Oitttl of their sex. 

Tn sup port o f t ht• f·on <.' lns ions rcut.·hcd in t his o p inion I r efer 

yon to t h<• t·a st."' of ~C'u l \'. Dt~lawarr . 1 0:~ tr. K :170. 
\ V. H . C. KE:-;nRrC' K , ,·l ssis lfiHl Altnrn<J) O c n cn t l. 

('O)IP EXS.\ T IOX O F f ' IT\' COl . X('I L)I EX 

Ct~lllJIN l !iatl un of conu t'i lmcu lu citt ~>~ of th e sCN IIHI c l ass and ill tow n~ 

nrt! l l mlt t:'<l to $ 1.00 for ea t h sc::;s lon in which lllCY att us a hoard uf re
VI<' W. I 11 ore! r to he Cltlil led to stt rh sum the st!3s lon llllt ~ t he u.l lea st 
thl'l't! hours long. Tlw y a rc nut eutlllcd to rcl't•ivo $1.00 fctr <-<tch llll' t::e 
hours Hlll' lll in HUc h worl . 

l\l.1·. ( ' ft arh•:-~ M. llt q .. dll 's . ( 'o lll tt,\· .\t to t' llt',\', 
Bt•llt· Pla ittt·, ln. 

l>t•a r S i I' : 

W t.• han· ,\' tllll' ll'ltt.•t• rtf S l· p l t• ntlt t'l' :!:.! tt d. 111 \\'hi • h .'·" u 111 part 
~tHIP as l'nlluws : 

' ''(' ltl' l'll llltl ,\· CIUd ilot' of tlti ..; I'O llltl _\" lli iS w:J\t•d li lt' lo ~l'f H 

l'ttli 11;: l' rotu \ 'OU on the follu \\'i ll~ lltaltl' l': . . , . 

"St.•dion l i (i!l of th <' supplrmf' nt o f 1!)1:3 pro \'id t•s t ltat <· tHIII
t·illl tt'll i11 <· it h•s s lwul tl be paid t ill• su n t of O i l<' c.lo lla1· fo r cadt 
s{·s~ion of not ll's. tha n t h r re hours whi lr t hPy are t·n~aged 
ns u hoard of l'l' \' le w. 

'' £11 S<' \'C' t'<ll of till.' c·itic's of tltis <'OU! th · th t' t·omw il h aR 
lttl't fo r u pt•riwl nf from ~ix tn 11inr ltnttr~ in I'<H·lt clay an<l 
hus t't' rpll's ted <'OlliJll' ll :-:atioll at tit <.• ntl l' of <•lit' dn ll ttr fo;. e<wh 

• 
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three honr period. ThC' c·hN·kC' rs ha Yc rr fu scd to allow this 
.·ort of e har·g-c and con ·i<.ll'rahlt• d i~sntisf~H:tion hns r<>. ulted. 

" .... . 
'' \ Vould YOU c·oHs id e t· ntn· nll()wnnt·<' nt the rntc of tht'C<' 

clollnt·s fo1· '<'al'lt t hree hom: L'Otl !->ll ltuwnt pt'n}wt· utulc t· t hcs<' 
e i l't ttmstmwes ~ · ' 

~<'t· t i on G(}D of the sunplewt•ut of 1Dl 3, to whit·h _\·on refer , })I'O

,· i<l<•s th a t l'iti<'s of the 1ir s t c.: lnss may pay t h ril' <'0111\C' iltncn !m c·h 
sum a s may he presc: t·ih<'d hy orclinatw<'. hut t hC' snmc shall nut 
C'x t•(•Nl $~;,() pet· annmn. 'l'IJt'll pnn·isio 11 is mud c: t ha t they sha ll 
not r<' <.: <• in ' uwn· than $::!.00 per d ay wh('n ad in~ us n honnl of 
1'<'\'i(.'W. The ioiccliou ftu~thrl' proYide~; : 

" • • • ln all other (•ilies and towns thC'.\' ~h all J'N:eivc not 
to C' xc·<'Nl $ 1.00 eaeh for eYet·y r<.'~ular or spN·iH I mN•ting-, nrttl 
in the a g:g-rr g-ntr n ot rx<.·e('cli n g- $GO in uny Olll' y ea t·; uut in 
stH·h (·iti<•s a 11d t owns t h<' m C'mhcrs shull IH' paid in add ition 
to th C' fort•~oing- fot· SC' l'\' i(·<·s <Is mrmhr rs of 1 ht• hoard of l'e
,· i<•w a s um not C'X l'f't"<linJ.! :fi1.00 fo r t•a,·lt sc•ss ion of not l t' ss 
t lwn thrPt' hours. a nd tltP <·nmtWIIS<tlion fo r srn ·ic·c•s a s uu•m
lw t·s of thr hoHt·d <tf l'<.'Yie w s hall ltp pa icl r. ut nf 11H• <·ou11ty 
1 I'('HSll i'Y .•• 

Yo11 w ill oh:t' I'\'C' from the fon'g-ning- tlwl tlw c·omp<'ll sat inn fot• 
Hc·l ing- ns a lll'C'll liH'r of the hoa rd ctf rrYi i'W i s "a stun Hot. l'Xt·C'c•d 
i n~ :f;l .00 for ('itc · lt spssion o f not less than tltri'P ltn11rs . " ln o thr r 
words, in urdc·r to ht.' entitled to any c·ll tntH'IlSltlion , 1ht.• htHtt'd 

mus t lu• in :-;css inn for il JWriml o f t tnt lN.;s tltatt t hl'N• I Ioiii's, and 
1 he anHHlltt tltry sha11 t·rt•f'ivc fo1· slwlt st•ssion is a s tun not <'X<'f'P <l 

illg- * 1.00. 

\\~., tlo not s t•C' ho \\' t lti s Hl'l'l i1111 l'HII Itt' l'Ottst l'ttt'd to llll'llll t ha l 
tht• llH'tllhl' rs of' ti H' t'Ollll<· il :-:!ta ll h<' c.•td it lc.'d to $ 1.00 fut• <'ac· h 1111'1'1' 
ll o tll 's c·nl tS IIIII c.'d in JH' rl'ormill :.! llt t· du l it•s l'f'qlli n 'cl o f lll t• tn :ts a 
hw11·d of 1'1'\ ' it'\\' . \\'t· al'<' o f II H• opi1 1inn l lta t tl1••y HI'<' n ·qui n·d lo 
ht• i ll !-.t•ss ioll ;II lt•ctst t lll 't' l'' llll llrs ht'fon• I ht •y Hl'l' <'Ill it hod t o a ny 
l'IIII IJH'IIs c.tf it tll \\'ltatsc ,.•\'l' l'. 'l'h t• 1nw d o<•s !lot prm·id t• l it (• IIIHX i
llllllll lc•n :,!llt ,, f t iuw of a srssi11ll , hut it t·lt•;JI·I.'· s lip ttlctlc•" t h:tt tit <.' 

111 iu illll tllt s lt;~ll 11111 lit' lc•ss tit a n t lll·t•t• holll's in <'II" '' •·otnprnsat illll 

1s to ht• a llc l\\'t'tl. 

I t i" t ht•r<' forf' l it~ • \'i (' \\' uf t !tis dt'JICII't ll lC' III that I he• c•o tllt'lll itJII 
of II J<• s tctlt • I' II ('L'kt•)':-.. i:-: fully Sll !-. fctitH·tl ,,_,. tilt• 1'1'11 \'i s inlls or IIIII' 

law . 'l'ltc•rt• c•llll l it' no qllt•st icnl hut t lt;tl tl tt• t'fllliiH't lsa l ion pro-
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vided is inadequate, but the matter is one which sh ould be r e
ferred to t he legislature for rorre<:tion, as that body a lone has 
authority to provide otherwise. 

B. J. P ow Ens, As:;ista nt At! ornry General.. 

\ VHAT COXSTITl'TES A QUORF~l OF A CITY COl'XCIL WHERJf) 
O.S I<~ MF::\fJU:H St'S I,E~JH<;n 

When a city council cons is ts or five councilmen nnd the mayor and 
one councilman h~ ::JUspended pending removal P!Oceedings, three members 
Including the mayor, con s titute a CJuorum. 

NovC'mhe r· 2::J, 1920. 
H ou . J. M. Ree~ Mavor· ' . ' 

Ida Grove, Ia. 
Dear Sir : 

A t t he di rection of the attol'IH.'y genrrnl I am O' ivino· von the 
• • l:l h J 

()pmwn of th is department upon the follo\\'ingo questions : 
{1) When a city couneil <:nusists of five counc ilm e n and the 

mayor, if one of the eouncilmcn is suspend ed h om offi ce pendiug 
: cmova l proecedings, what numbel' constitu tes a quorum ? 'fhat is, 
m th e event two of the r cmain iug counc ilmen r rfu!'\ecl to attend 
couucil meetings, would the mayot· all cl two ~ounc ilm C' n constitute 
a quonun ? 

(2) If the mayor and two <·ou rH: ilm C' n ~on~t itute u qnorwn, 
c?uld th ey pt·oeccd to fil l t.hc cavaney <.·a usNl by the disqua lifica
tiOn of the m.cmber ug?i11st \vltom r r.mova l p t·oeC'cd:ngs a 1·c pend iug 1 
. When a city eounc Ll eon~ists of live eom1ei I men mHl the mavor 
Jt would_ take four members of the l'C> uneil , induding the tna);or, 
to c~nst1tute a q~Jorum . But when oJJ c mcmhct· is legally dis
quahfied from actmg the nnmbe1· neee~sa r." to , . 011 ~ti4. ltt c 

II ·' -.. l a <p.10l'l1Jl1 
wou ( be reduced to three, includi ng t he mayor . 

S tate v . Orr, 56 N. E. (Ohio) 14 ; 

LmoreriCe v. ~ngcrsoll, 6 L. H. A. (old ) 308 and notes. 

t 
Thctrl efor e, irbt answer· to your· fi r·F\t qu ('st ion, youl' mayor ~lnd 

WO 0 ICl' m em et·s of t he citv • ,·1 , 11 ' · ' c 
o1 COllllC I \\OU l l:UilSfltUt<' [l (lllOI'lllll. 

In the event remova l prOL'<'Nlincrs are in:-;t1·t ut 1 · b . . . o· · c·c ng a1nst a lllcm-
e_r of the c1t! counml n tempor<lr~· Yac·a11 c·y t•x i:-;ts fi'()JH the date 

satd member IS suspcud ed b.r 1 ht' tom·t or J·tul cr<' att ·1 t l 
b I 

,..... , ( l rc Yc.t<•atrcy 
may e eg. ally fil1ed by a mnjo1·it :r vot C' of tit" ]1 . ..,..1[J • 1 ·. l )"fl. • ,- ,....c \ H<' IJI(J• <111( 
qna 1 ed members remainiug of th e• ~· i t ~· c·mn~t·il. · ,..., 

Section 1258-g, S upp. Hn:l. 
Sec. 1257 of Code. 

• 
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T berefon•, in answer to your se<'OJid question .rour mayor and 
two other members of the t'Ouncil may fill the Yacancy. 

\V. R. C. K ENDRICK, Assistant Af_tortJCy G.enet·a/. 

WHES COl"NCTI. REFUSES TO FILL ' TACANCY I~ OFFICE OF 

ASSESSOR 

When the city council neglect s or refuses to fill a vacancy In th<> otrice 
of city :l.Ssessor, the couucll ca n be compelled lo ucl hy mnmlnmus. 

Lestt~ t· .A. Hi tr r, ( 'onnt~· 6\ t t o t' IH'Y, 

Hock Hapids, lown. 

Dear Sir: 

Y ou s tate that the per·. on elel' tcd t o t he offite of city assessor 
of th e dty of Rock Rapius, I owa, bas r efu sed to qualify nnd llet 
as such officjal, aud that the c it.y cotmcH of such c ity neglects to 
fill the vacancy eansed by sa id failure to qualify within t he time 
r equired by I a w. 

You then ask what ean he <.l one to correct this s ituation ; whethct· 
a mandamus pro~!e('(l i1 1gs tan he legally in stitut ed and <·ompel the 
t· it y eountil tn fill tlu· \'ill'all l~.r, or what nrt ion ~llou l < l he tak<•JI 
by the audi tor. 

Lt !"l'<'ms to nH~ th at th r JH'OlWt' t:ou rRc to punmc wo11ltl ht" thn 
institutio11 of ma ndmnns pl'<leecdings. 

Hc•etiou 4:3-!1 of t he t·cKlC' JH'O\'id cs : 

''The action of rnandamu~ is one br·ou ght to obt.uin an ordet• 
t~omHHll Hli n g- an inferio r tribmwl, !Joard, corporation o r· per
So ft to do or u ot to do a n act, t he p c r·forma nee or ommission 
of which tl tc la w ('lljoin s as a duty n•:mtting from un offiec, 
trust or stat ion. \VIwre discrrt ion i:-; left to thr inferior tr· i
hunal o r· p('rson, the mml(lamus l'tll\ only <'OtnpC'l it. to nd, hut 
('<lltllot t·Otltrol :·md1 disP I'etimL ·~ 

ltl<lt'r the fo r('goi n,:r s('di on, it has hN' Il ~m i tl 1hat wlwn a <lnt y 
i!'i impospd npon a prr:-;on, hoard or corporation t·esult ing- f i'Om a n 
offk(', t rust. o1· sta tion , malHliittllts <·an c·om}WI th e prr·son, hmu·d 
Ol' <·Ol'JH•rat ion to ad. 

S t((/c 1'. Porkrr, 1-1-7 I a. G!); 
Stat,. t•. 'l'homas, Hi~ la. GOO ; 
F tdrral ('ontmrfi ny ( 'o. 1'. Hoard of Stt}JNI'is()rs, 1S2 ln. 

:1(i~; 



.. 'f'fll' Ol'li<•r of lllaiiCitttlllh j,.. ).(1'1111H·d 011 thr pctitiflll of Ull,\' 

pri\'utc· pnrt~· ll:,.!!!rit•n-tl. without tlw ~om·uJT<'II<'<' of -ni'r 
pt·o''"'IIIUI' fur til<' ~;ta\t•, ur 1111 tlw petition of lht> stall• hy 
thr (•(lllllty atlcii'III'Y· wltt•u th<• puhli1· iutrn·,t is t•HJu•t•rm·d, 
mul i-. in tlw namt• nf "'"'h p•·inlt!• party •II uf tlu• ;.talt·. a' 
t 111' ('11'•1' IIIII,\ ht• ill fad ftl'llll!!ht .• • 

Xnw, "<'<"li<on l:!i:! uf till' !;IIJlJlll'llll'llt to the cotle. 1!11:{, pl'n\'id<•s 
that when u \'a<•t~n<·~· ul·<·u•-s: 

•· J n tltt• ofli<·<• of t•oum·ihnuu or Jnnyor of anY eih·. and 
ull otltt•t· t•lt•<•ti\'1' c·ity utlice", the cou •~ei l may ~ppoi;tt uuy 
qualifird t•l<•<·tm· to fill ;.m·h YU<·Illll'.'·· who shall <tualif,v iu th<• 
1-llllll' JI1U11111'1' II~ pl't'SOIIi'o l'l'~lllllJ'Iy (']('C\Cd tO fill l'llCh uffic:t', 
~n1ll slwll holt! ;.uc· h otliee unt il the qnalitieation of thc ollic<'r' 
r lt•ded at tlH' ••rxt rrgulur mnni<·ipnl election. " 

know of uu st utut nr·,,· lli'Ovis ion permittin~ any other iustru-
11\Pll tn lity thnn tlu• 1· it y t•nu lr!'il al'l iu~ in the matter •·elat i\' (' tn 

filliu;.t th <• \'111'11 111',\' in qul'"tiou. 
W. H. l'. Kt:Nilllll'l\, ~t.~si.~lanl Altorrrry Or111 mi. 

\'J\ ( 't\ l'\CY 11\ 01-'FI(' t•: 0 1'' TOW~\ ASSESSOR 

Vucancy 111 olflct• or Lown usscsijor should be fil l£d by town council. 

M 1'. IIIII' I'." l. .. m~lo11d, ('unut~· .t\ llomcy, 
X('l'udn, Ia. 

Dt•u •· Sir: 

Srptcmber :1, l!llH. 

Your lt>tl t•r u[ the !lOth ult., oddrt>s!;t~·d to .\ttomry General If. 

!\1. ll a1'11t'r, Ita~ ht•l'u rt>ft>ri'NI to 11W fo•· alt l.'n tion. 

Yuu ask: 

''Wi ll _vou kiudl_v lt>t mr kuow who fi lls a Vll<'ll11<'Y when 
mw m·t·un; in th(' offi1·<• u[ t h<' luwu Oj;scssOJ·. '~'he qul.'stion 
lw"' 111·i~<'11 wht•l hl't' t ht• t uwu !'OUllcil blls tltr \'ncancy or 
WIH•tltl'l' J ht bmm) of :-.llj)l'rVi'>OI'S dO('H SO.'' 

'J'h<' stutulory pnl\· i sion~> ~uvcruiu)! your qn!'s tton will he fomul 
in ~ct'liou~ (i.J!) nn<l 1 ~7~ uf tiH' s nppi('01Cllt tu the eodr, l!JI:J. 

Hrdio11 127::! J)l'U\'i<IPs: 

j~3 

·• \ 'H•·ntH it•' • • • in th1• ullin• uf <'UIII11'illll<ll\ .. ,. 11111\'111' uf 
any t·ity, :uul all uth,•r ~-1,••·1 in• •·ity utli1 ,.,_ th o·umu·ilm1:11 may 
uppoiut lillY quulitktl rlt'l'tu r 111 till -.u.·h \<11'11111·~-. \\lru ;.h.tll 
qualify iu 1 h<· sanw Jllalllll'l' n-. Jlt'I',Oih l't•:.:ula rl~ t'll'l' tf'll It• 
fill ,.,tH·h nllil'l·. and ,.,hall h1)hl 'lll'h utli1·1· llllltl th1• IJIIUiitil'll· 
tiun of th<· uni•·t•r rh•l·ll•cl to till ~twh \lllllllt•\. 11h11 -.hnll lw 
l'l t•..t t•tl a l t ht• IH'Xt l'l'!!lllat• lllllllit· ipal t•l•••·t in;J. · ' 

" In towns the•··· >-hall lw t'lt•l'l•·d. hil'llllinll~· u lltllyur. 
tr~a:-.tll'l'l' and a-,.c-.,..nr. 

Fn•n• tlw fon'!!Oimr -.tat ntnry 111'11\'i-.ion:-. it ''ill lw l'umul t hut 
tht• to\\11 c•lllllti l tills all \' <H'!llll'ie~ in thr offit·c• nf tnwn 11"-"~'~"nr. 

H .. J. Pmn:K,.,, . h.~i~ l1111f . l llol'ury (i, utl'lll . 

O l•'FI<'t•: Of.' <' t TY C'L£R K ,\ XO ( ' 11'\' .\SSJ.~SSOH M t\ Y B E ltfo:l , l) II\' 

~.\l\1 8 1'1-:rtf'OX 

T he orrtcc of city clerk and clly aMMCSHOr moy be held hY one twrson. 

~11· . J. E. Ticanr~· . Count~- .\ tt ornry. 
( 'ulurnhu~ .fmu·tion. lm\n. 

ll••:11· ~ir: 

\'our ll•tlc•r ul' tht' 20th ult., :uhlrc,,.rcJ tu ,\l tm'II<'Y (;t'lll'I'UI lhw 
111'1', hns hc<'ll n•frrred to ml' fur alll·111iun. 

You a1-k whPtlu••· lJI' unt tht• >-UIIIt' 111'1'' 1111 "'"' 11'1-(1111~ ltulol at the• 
!.IIIII<' tinw thl' twct pm.itimt" u[ c·ity 1'l1'1'k 111111 c·ity II"'~""'"~'· 

'rid~ ttuo•:-.t ion 1h•prml" upon wht•tltc••· lh t• twn 1''"''111"' :tl't' iu-
1'11111 pal it. It•. In tl\(' ah...t'lll'l' or ('X l'l'l''" ,, at HI HI'~ inh rllit iull. IIIII I Ill 
dl'l!'l'lllillill)! whclh('J' th<' t \\'0 IW:-.itiuth lll'l' in• !1111)1111 ihft•, llu• fad 
whl·t hc·t· m· not one office cx('rt·ise:-. u ~upc•n·il'ol') pm\l•t' 11\'1'1' the 

olhet· is ;..:t•nerully c·o11 trollin~. 

Wr l'IIII IWt ti11d auy statuh>r,\' inlr ihition, uor l'ollt \\1' li11cl_ nny 

sudt pt·ovis ion whl' rcby n11r of suid ollit·c·~ is ~nlnl<•d !!IIJll'l'~t~>ur.': 
J)()\\'('I'S 0\'(.'1' the other j neither dn \I'C ht•liC\'C thut t\te t•XCI'('IS(' of 
both offices bv one pcrso11 is 1·ontnn·~· to pub I i1• pol i<·y. 

'J'h('reforc, we nrc of the opi11ion thnt th1• I wo ufflccs uho\'(' mcu

t ionNI mny be ltc• ld by tltc same pen.on. 

...... 



7~4 HEPORT OF' Til l~ .\'!'TORNEY G J·:NER.\ L 

l<'r11' ~··r rt· rul d i so·tt~siroJl of this o pie:< I iou. we would J'cl't:r YIHt t u 

t ht> fullowin:.r f·u~t·s: 

Uymn 1•. ('r1/rll. ]~, L1. :\:{!'\; 

.'ilfllC r. Bris, }:3.j ;\),,, :{:!;,: 
St11t r t'. (,'olf. 1.) H. I. :i07; 
8/a/o 1' . (/run. :iH :\. Y. :!!l:i. 

\\T. H. C. K1:;-;orm:K, ,l s:-:i:-:lun/ Allorney Gelnl'lll. 

Pollee officers in ~IJCe ial ~:!tarte r cities recel\· lnfl: a salary from the 
c ity mus~ pay into the ci ty u·eal!ury all rccs receh·ed ror services t·cndercd 
in cr iminal C:I8Cl! prn~eluled undPr city or<llnancc~ or under state laws. 

lion . Prank S. :.-ihaw, .\.ud itor o[ Stale. 

Dear Sir: 

} .. pril 8, 1919. 

We hu,·c y0ur inquiry of ,\ pril 7th, in whil'h ~·ou ask: 

" lltl\'(• the poli•·P ofli<·ers of the tity of Must:Htinc the ri~bt 
to J'Plnin fpps n'l'l'il't'tl foJr uding as witne>~ses in criminHI cll!if'S 

iu /)(1tlitinu to the :.a lar.'· paid to them by th<' city o[ Musca
tinl'!' ' 

'J'he f'ity llll'ntiottN] in _\'OIIr inq uiry is IIIH' nf the special chlll'tcr 
f'itie:-; of t his st.atc, untl 1lu·rl'fun• \\'l' dit·ed ,VOUJ' atteuliou lo !leC:
tion !).lfj of the em.lc•, whil'h provides as follow~: 

" l'olil·•· jnd~l'H. ma;!i:-trat cs. marshal;; <tnd p11li~·c nffil'l'l'H1 in 
t•rilniual cases undt•r the ordinalll:c~, ~hall ret'Ci\'c the fee;; 
allowed fnt· sillli lar sc t·\'lcCs in t· t·imiual t•asc>~ ttndl.'l' the stntc 
law, pa,,·llhle out of th e ..ity ti'NJSUI'.''; ~tnd fo1· t•J·inJinal cuscs 
undt.:'t' t lw st11te l11w th<'.'' sh~tll he paid the same fees that 
justir('!'( and c·onstahiP:< r•••·l.'i\'C' undl'l' thf' stall' law, and pa~·
ahlc from thl' o · ntntt~· tJ'NISHry. · 'Vhrn :mc·h nlllecrs arc pnirl 
a sahu-y, Ill!' ,.umr shall hi' in lieu of all fee:<, and !mch fees, 
when c·ullcttcd, shull ht• JHtid into lhr c·it_v t.rcasury. They 
shall 11111kt•, undet· oa th, a JUonthly rrport of such fees to tbe 
COUII<:il." 

Thill pt·ovision hy its terms dt>a rly states that 

"whl'n police jud!(C'S, 1nugistratcs, marshals and police 
officers • • • are paid ll salary, I he same shall be in lieu of 
all fees, '' 

:mel the fees which they arc authori?.ed to collect a•·e to lJe "paid 
iJtto the eity t rea~ury. " Tht're is no exception made iu tbe luw 
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g rantiug StJ•·h eotlin~l~ the right to rrtain an\· t'rp:; rrc·t> h·cd lw them 
f01· l'Cllllrr in!! ~l'J'\'il'Cs in •·rimi1111l l'll"~'" institutrrl rilhl'1.' umh·r· 
t lw <·ity onlinau••c• or undt•r thP law!; of this state. 

Tltt> right of poli l'C otli\'CI'S to l't' lain r~·es c·ollel'lt•d fill' sen·il'CS 
n:ntlc rcd iu nimiual pmsr<· Htions has hcfon• our :>nprrmc tOIII'l 
a numhC' J' o( times, aml iu l'IJ<·h in,..tnnn~ where ~»H<'h poli1·r oOit·cr 
rC'~:civ('d a :sah11·y, it hu:< bt·rn hl'ltl that the fee~ that he rctCI\'i'll 
arc to he paid i11to lh t• cit.'· treasury. 

In thi;; r·ounec·tion we di1·t>ct your attentil!n to the cnsc t,f 
Lubow· 1'. l'olk Cormty. 70 Iowa G6 -:'i70, whrrc it is slnled: 

"ll is in,.:i,.:lcd, hO\\'C\'CI', that lhc payment u[ Such fees in 
l'l'iminal ('a>-l'R to the <·it~· is. to that extent. the imposition of 
11 tax on the peoplP of the rounty to he rxpt>ndrrl for the 
benpfit of the ~:ity, and is thcrrforP unconsti tutionnl. We do 
noi think this po:dt inn tenable. The fc'e!-i lll'C pt·o,·idcu, w; 
before stated, to p~•~· fo•· the sel'\·icC' of offi('I'J"' in the ex,.,·ution 
of the laws of the state, und it was intendrd by the k~i~la
t11l'e to •·eimhuJ'!-iC IIH· tity for compcn~tttion paid by the c•ity 
1o its offit·ers for :>CI'\' iccs done tJl\ behalf of the stute. We 
tliiuk the law is uot in c011Aict with thr t•r.JIIstilutiou. These 
vi<'ws a1·c in IHu·n;ony with Des Moiurs 1'. Ifill is, 55 Iowa (i.n. '' 

ln tlois :<11mc connection, \\'C dit·cd your alteution to the cu~c 
of City of Des :IIoincs v. P olk County, 107 Iowu G25. 

Whilt• these ~n. es arose in rt>lalion to •·it iPs opera tin~ unt.l~r the 
grnc ral ;;talu!OJ'Y pl'Ovisions as distin~ui:-.hctl from spcc·ial C'hurtrr 
t·itic:<, yet the rea,;<•ning i~; appli~ublc to the quc~lion you ltuvc 

prcseuted. 

It is therefore thr opilliou ol' this dcpnrfllll'lll thnl the r~es I'('· 

•·Ph•rd h.v u police olliec1· in n spe~ial e lulrl•' t' t·ity fm· scrvic·cs •·eu
clcrcd in the prosetution of criminal l'asc•:s, either under the city 
o•·d inan<·es or under the laws of this ~tutc, shoultl be turned into 
the ci ty tr·rm;my lJy such police ofJicCI', iu thP event he is pair! a 
salary by the city ror h is services. 

B. J. Powens, Assistant Afl01'1lrY Gc11rrnl. 

F KI..:S OF Cl 'l'\: MARSJi .o\1, J'IE IW JXG rnoc£SF!Jo~S 0 1' St.: P EntOR 
COt 'RT 

Fees or city mar~hal acting as executive olflcer or the 6uperlor court 
should be paid by the county in criminal actions when lhe ProsecutiOn 
ralls, or when the rccs cannot be collectecl from the pcrHon Wthlc to pny 
lhe sumt.>. 

r.o 



7S6 ItEI'OitT OF' Til l~ ATTOH.N I<:: Y C:ENERAL 

)J t·. F . 11. l>ou f'ados. ( 'nn nf~· Attm·ney , 
Pl' IT\' 1 0\\"ll. . ' 

1>1'£ll' Sir: 

l\fay 17, 1!)19. 

You :t )o:k \\' lr d ltc r· o r not t hP t ow11 nHtr·sha l, it r ~crviu g prucessel) 

,,f tl11• stqwrior· ,·ourt, 1·arr r·c•f•r> in:• ft'("'S in addition t o m ileage, and 
if SO, what J'c·es li t' lll<t,V h~ga (] y c!Jaq,n•, 

1\ s to .nm r la1t e r quC'st ion , it Jras b een th e hold ing of this de
pnr-tllwnt that the fl'C's (If the tnwn marshal in criminal actions in 
the su pc l'iol' tourt , when t he p t·os<>t·u tioll fai ls, or when the fees 
<·mrnot he <·oll t'd Nl from the pcr·so n liable t o p ay the same, should 
bf' paid out of tlw t•ount~' trcHsUI'.'' , provitlrcl they arc properly 
t<•rtifi r·rl to by t he judge of the HUIH' t'iot· <·ourt , ancl claim filed 
thcrrfor·. 

Iu this c·l,nnc<:timr. I w ould t·cfer you to the f ollo,,·ing statutory 
pr·oYis iom;: 

!'-ieet ion ~HO, t·ode supplcm<'nt o f ] !Jl :3, r·elatin g to t he f ees the 
mHt·slral s lrall r e,·eiYc wJr <'n adinl! us the execut ive officer of the 
sr tpcriot• l'(lllt't. 

· St•c·tiou :11:2 u f tl~t' l·ollp, pPrt aini tlg' to the dut.rf's uf t he shct·iff, 
<llld tlrt• l' t·<·s of s 1J1•lr offic•(•t•. 

St•!'lion ¥~.i!H , ..J:)!JH a11d -!:)!)!) ol' tlu· (•odl' , t•d a t in~ to th1• f ees 

l'llarg-1•d J,y <1 l'ollstah lc wiJl'll t•Xt'l'llt i11g pro,·essl's fl'llllr 1lrt• ju~o;tic·c 
l'O tl rJ . 

Ht>l'l iorr :.!fi7 of llrt• t·wlt•, n·lnt in ~ to tlrco fel's in t lr t• stqwrior e ont·t 
i 11 l't·im i nu I l 't! St'S. 

Vt/. H.. C. Kr·:l'\IIHil'K, . l ssisl rtnl ,·l llul' tll !J lh·nt ral. 

1'.\\· ~n:~T OF C'OSTS 1:\'C 'l' ICIU.:U I~ C 'HIMI~ :H ... 1~\'EST IG :\ TIO~S 

{'Ol:l l l:l incuncd by tm licc o ff icer ::; in making in,·cslig-atious , Nt., s hould 
lw paid l1y lhC' city. A city cau llot r el'ovcr· such c xpelll'lcs from the county 
ta r Jlc ~:~~> tllJ'('Ctt•d to nul\ e s uch iuvc~tlg:~tion l:l by the proper couuty officer·•· 

Mr· . • J. l\1. l'. limnilton, Count y A\ttontt'.)', 
J:i'urt Ma<lisou, lowa. 

Deut· ~ir: 

.J u 11 c 1 1 ' l!) 1 u . 

'\Ye hnvt~ your letter o f ,J u11 c Gth in whi ~: h y ou state: 

'''l'hc r hi t' f of polil'e o.f F o t·t Ma<li~o11 has fil ed with the 
l'Olllrty Htlllitor or Lee t'Ollllty, a du.im for the full o willg items : 
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l' Expense in l!nrred in searehin~ Mf'xieun Yillagoe (Ft. Mnrl· 
ison ) f o r intoxicatiug Liquors and gum~ ....... . ....... ~:3.00 

" Expei\Sel': illeuned in conY~yiJtg intoxicnt(\rl mau to jail 
( Ft. Madison ) ....... . .... . ... .. .. . ........ . ... . . . $:LOU 

"Expflnses irwurrrd in hiring car to scurdt for a gi l'l ; t o
gether with oth~r itt>m~ of li.ke Hahu·e. 

''I bad OK 'J t.h<>se hills but the sume '''<' t'<' rf'j('d <'<l br th r 
hoat·cl of snp<' n·i!'\ors on t.h<' gt·otmd that thPy were pt·np<'rly H 

part of polir~ expenses that should be 11aid b:· the t it~· . 'l'hr 
c ity of For·t 1\fadison maintains no pnt ro l serv icP and it is 
fr·equ ent ly necessary for the polil'c to hirP (•ar·s in makin~ 
arrests, e t c . 

' ' Kindly advise if these are h i11s that should be pi'Op<' l'ly 
allowed by the board of su twn·il!'ot·s, and ohlige.'' 

The t·e is no s tatute spL'<:ifieally men tiollillg the itPm~ wh ic·h mny 

be a proper claim againl" t a county anrl thrrf'fm·£' y o ur question 
involves an exam ination of a numhcr· of !';tatntPs R<'<'t ion 5fiR n[ 
th E> 1~11:~ s npplE>mPnt :'-ipC'r i:fies t11C' powt•rs and duti<'s grant <'tl 1o 
,·it ies c111d t owns, nlld among- the numb(' t' W <.' fi nd that ' ' tlwy :-;hull 

have p ower to e:-;t~hlish a polieP fo rce, HllCl to or~anizc th <' XH II Hl 

nndPr the g<'n<'t'al RliJH' n ·ision of t iH' marsha I mr<l to provi<h• onr 
ot· mort' s tat io n honse~." 

Pat·ngr.!ph ]()of tlr<' fo r(•g-oin g sf'et ion pt·nvidt-:-. 111 pnrt ns fol

lows : 

' ' In ci tiC's of the fir'st and sN·mul l'lass, 1hc <'ntuwil Hhull 
m a ke the appropriation for a11 the <litfcn•n : cxpentl it.tll'l' S of 
til <' <·ity g-on't 'nm C'nt fot· eadt fi s(·al y <'at' ut or he fnre tuc he
g-inlling- tlte t·pof. • • • 'l'lr r <'Oll ll \'i l of sw ·h <·it ic•s shall nd
\'t•l't il'ie i11 nt least two m~wspUJWI's pull! isht•tl in "'a id t·rt ic•s 
for tlrr·t•P \\'f'eks, 1 wo insl'l'1 ions fur eal· lr WlTk~ t'ot' bids for· 
fn rnis hill:l' all :-;up pli es ftf I'Vf' I'Y l<illd fo r· t1u• Sl'Y<'I ' t.ll (l l'purt
nwn ts of tltt' 1•ity, not I'PiptirC'cl to hl' ad\'l't·ti :·~t·d fo r by 1111" 
hoarcl nf pultlil' works; su i<l :al\'Prtis<'nH•nt :• to h<> p11blis lu•d 
two wc·l'kH lwt'ot'(' thP IH'g- innin g- of NH·h fhwa l ~·,•a t· . ' · 

1 11 add it inn t o 1 lrf' for·c·~oing- we fiiHl t lmt ser·l io11 (if i 7 req \1 i n ·s 
that lh l' oflh·Pt' o t· h on r·1l i11 c· ltut·~c of any ck parfntl' ttl slta ll fiiP 
with the t•ity l' ll'l'k a S\\'01'11 dt•tai}C'cl s t<Jh"rllt'l lt ol' fla t• Ht rppl it•S 
llOl'l'SSHI',\' for his or tlrt•ir dt•partt lll' llt tlllrin~ fh,• lll' :\ t fi s1·al ,\'<•ar·. 

'l'hc•s(' S('l· l ions <· lc"a l'ly c·ont('lll)llat0 f hut 1 h C' 1: it~· sh all pr·n\' id <· 
its \'tll'inns dt •pnrlnlf'rt l s witJr th e IH'I'I'S:-Iil l',\' Sllpjdi('S Cllld t'ljll i l'-



788 REPORT OF THE ATTORNEY GENERAL 

ment , so that the city may efficiently rany ou its proper 
~overnmental func-tions. Th ere ca n be no question but that the 
polir·inA' of the city is a go ve rnmental funetioJJ. Section 662 sp eci
fies the duty of the (:it~· marshal, and amon~ those specified are 
th C:' foll ow ing: 

'"To dili~<'ntly C'nfor<'e all laws, ordimllH'C<; and re::rnlation~ 
for the preser·vatioll of puldie welfar·(_• i11 good orde r·. ' ' 

MrmhE> r·s of the polic·e for~E' arC:' likewise l'hargPcl with the duty 
of ma intaining- on le r anrl the s nppr·ession of r·iots, C'te., and we. 
think it was clearly the intent of the 1 e~ is1ature rhat the expenses 
incident to the E'XC'rcising of the powe r· g-t·anted to . <·ity mar·shals 
and to police officers sl10uld be pa icl hy t he c·ity and not by the 
county . 

E ven the sheriff has no a ut.hority t o go out on his own initia
tive and mnke investigation s a11d charge t he connt.y w ith the 
expense of the same. 

Rr.ction 4!l!l-c of the 1913 ~mppl<'ment proYidcs a~ follows : 

" The shet·iff ~hall, wheneY<' t' dircetE'd so tn <loin writin~ 
l1y the cou nty attorney, mnke s pe<· ia l invc~;t i).!a t ion of any 
a ll (•gcrl inf racti on of the law within h is county, and r eport 
with ref(' r eu ce thereto within a r <'asoJtahle time to snch 
<'<mnt.y attorney. \-Vhen ~uch inves tigation i . ..; madP the sheri ff 
shall fil<' w it h the county auditor a O('ta il C'cl , swor n statement 
of h is expen sE's, aN•ompanied h~· the wr it 1C'n ordrr of the 
connty attor·ncy, and the hoard shall :1udit mul ullnw only so 
much thereof as it shall find r ea!-\onablc and 11cerssary . ' ' 

Sect ion 4fHl-d, immediat<'ly fo llm\'ing- th e forP~oing- section, 
sp<'cifi!'ally provid es tha t: 

''Nothing in this act shall br so construed ns to l'l"l i<'Ye any 
pPn<'<' offit•cr fr·om the full and fa ithful cli s<·h arg-t• of all the 
duti<'s 11ow or het·eaftt>J' enjoin ed upon him by la w. ' ' 

You will note .from th(' fore~oing- that a sher iff has n o n n t h ority 
to itu•ur expense for mak ing an iuvc:;,t.ig-ation without a clireetiou 
in W l'itin~. It would seem mn·rasonahl<' that mPmhC't':-; of the 
pol if't' for<'<' of a city eoulcl inC'm· <'Xp<'nse in tlh.' i tt\·rstig-ation of 
a crirne without any order fr·om m1~· <'O ttnfy offic:ial a ncl thereafter 
<'Oll C'c>t t he ('XpC'nscs in C'nrrecl ft·om the eonHt v w iH'll StH: h a riO'ht 

• t"' 

is not ~r·auted to the sl1e1·itf of a eounty. \V(• do not think the 
stat ntE> <>ontemplates any such inconsistency. \Y c u re of the 
opin ion thut a l'Onnty cannot he <·h::u·gC'cl with the <'X JI<'llsc• of au 

OP1NIO~S RELATI~G TO MlSCELLA~EOl:S MATTERS 

investigation made by any officer un less sueh officer was author
ized t o make the investigat ion by the proper county officials. The 
expenses for ·which a county should be held liable at·c tho e 
incurred in cast's brought in the namt> of the state .for t he Yioln
tion of its laws and properly taxable as costs in the action. It 
may be in some C'ases that the cost of storage of p1·operty ~c i r.cd 

und~r a search warrant anrl s imilar coRt~ ~houhl be paid by t ht> 
county , hut W E' d o no t think th t- lt-g' i!'\]atm·<' ron1 r mplutPd thnt the 
county s hould he Jinhle for the C'OSts o f sccurin~ t>vi tlrnce or mnkin~ 
invcsti~at ions Ullauthor iud hy any C'ounty offi '-' ial. 

B. ,J. POWERS, Assislttnt AllornPy Grnrra.l . 

JlTRY FEER IN 1\l trNICIP.-\ l .. COt "HTR 

The presen t ment ot a fee certificate or _the clerk ot the muni
cipa l court, by a juror the reof, to the city auditor, Is not sutrlclent in 
Itself to a uthorize the city auditor to d raw a warrant tor the amount called 
for in the certifica te; the city council must take affirmative action on ea ch 
certi ficate a nd order wa rrants drawn the refor. 

M t·. Emmett P. DelatH"~-, 

C lin tou , To wa. 
Df'at· Sit·: 

Wr haYe your l cttt~ t · of Mat·c:h 4t h in whieh yon :-;tatE>: 

"The CJlH'St ion as to 1 he p r·opet· nwt lwd nf making- certa in 
paynwnts of ex penses of thr munic ipal t·o u r t have urisrn, mul 
in partie ula1· a s to the payment of juror:-~' f e<•s. 

"The point is wltPther the c ity ot· connt.v ntHli to t· shoulcl 
make a payrneut on p rcloi«:>lltation of the eertifi(•atc~ from t he 
(•h-' rk of mu11i~ipal cou rt. 

''Sl•dion 2 of chaptt•r 22() of the law of th(' !17th Ocrwral 
.Assrmhl_v provid es us to pa~·ments of nil c>XJit:>tlscas of mniu
taining- the court 110t othC'rwi~C' p1·ovid Ptl fm· in th iH nc• f from 
the· (' ity treasury. 

" Jf in ~:our opiniou tlw ('it.v umli tor shoultl issue the war
rnnt s upon prese t dation of the eer t ifieat<•s fmm the el e rl< of 
mmt i<: ipuJ t•nm·t. it would SN'tn t hat the pt·opc-' r pronc·durt• i tt 
order to proter·t t lw c_· ity auditor would h<' hy a r <'solu t iou hy 
th <' e ih· (•ounti l author·i7.i11~ hi m to make• Ruelt pay nwtt ts aJI(l 
t n hon~H' tl u•m at t ltc n ext m('e ting w h<' ll pr·c•srn tr d h~, him . 
Or would it he nf'<'<'ssm·.v to <l €'1Hy paylllent of thrsc• fc'<'s un ti l 
nftPr the;\· h tul hrrn prC'sc>ntPd nnd allmn•d hy thr (·ity 
I'Oiltll' i I ~ . ' 
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In a11swrrin~ your inquiry. \\'f' dt·s irc- to s tat <' t hat the> acts of 
the• :Uith (: (' II C' I'H ) ;\ ~s<'mhJ.\· c•reatin~ llll lllic·ipnl <·ou rt -: fail. to make 
"preiAI JH·c,,· i:-.ion as to tlw JIHl i JII C'J' in wh it·h jnt'<)J'S sh a ll h<' paid. 
Part rd' th <' <·osts of op<>ratill!! a llllllli<·ipal <·ourt is paid hy the 
c·it_,, mul p<ll' f hy the f•ounty. 'rhP :lith 0 f'neral As-:<'mbl.v r<'pealed 
s<•c· t ion .JH of fli t' tn\111 i<·ipal c·ourt a c t and <'IIH<'1Nl th<• followin::t in 
I ir u t ht•r·<'of: 

"'fl•<· <·ity c·OtJt)(• il shall pa·ovicl t' a snitnhl <> pl ac•<' foa· holdinJ! 
sa id c·ourt. itllrl stll'h ofh<' l' l'OOlll s <lll d ofli<.:<'s as may lw n <'cc>~
sa t·.v fot· thr tntnsnc·tion of the h usiiH' ss of saicl \ 'Oll l't. All 
of tlt r nlh r-r r.rpf?I Sf'.': of mainfrti11i?lfl sairl rourl not oihrr·w1".se 
Jn·o,·ir/rd f ol' in this ru·t shall ])c paid fro)ll fhr· rify lrea.wry. 

'J' h(• ma1tc•r of jnrors' fr<'s i ~ o 1 u-~ "not otlwrwisl' prnvi clNl fo r' ' in 
lh<' ne-t, nncl tllrrc> fni'L' it is to he> pa i<l from th<' c·ity tr<•nsu r~·. Sec
t ion !lOO of thr rocl<> a s nm enclrd hy <:hapt<'r l!Hi of 1 h<' :17t h OC'neral 
A ssc>ul1 1l~· pru\·iclC's for t h<' drawin~ nf warran ts o tt thr <·ity trN\.·ury 
of c·it i<'s nn<l towns. 1 t is as l'ollowf.\ : 

" Tiw auditor, el<'rk. oa· othrr oflk<'t' of c·i ti <'~ ancl towns whose 
<ln ty it is to <h aw thP W<ll'l'llllt s tllt>rt•o f .~1/([11 not draw any 
.'> /trh u•rnTaul r.rrtpl from lhr 1·ol c of counf'il . and lw sh all 
draw 110 sin~l<' warrant ft) J' Hit a lllOitllt in C'xc ·ess of nil (' thnn~a 11d 
dnlh11 ·~ . \Var rants issll('ll hy un~· c·it.\· oa· town s hall n ot he 
l'<'<'<'i\'r<l h~· 1h<' <'onnty trc>nsnr<'t' i n pn~·m<'l!l of thr l'i1~- or 
town tnxcf:i. '' 

Tt is tl1e opinion of t h i8 <l c>pnrtntf•nt that 1 hP fon•g·oing- ~<'rtion 

pl!H'N! 11 positi \'C' I'C'Rtr ietinn 11 )10 11 <111~' c•i ty of(il'l'r :11 1 thnri ~rcl t o cl nl\V 

Wll l'l'nnt!4 n pon thr C'ity fuu<ls ; it is nC'c·rss•n~· tha t tltr \\' tllT a n t he 
(1t·nwrt ns 11 I'C'Sit lt nf thC' ,·ot,.• of t llt' c·it.'· r olJiwi!. Tht• c c>t·t ificntc 
of tlt C' l'l<' rk of thr tll lln ic·i p nl c·oHt·t that a c·t•rtni•l JH't·son h as s<' t' VE:'ll 
ns n jiiJ'III' in thnt Pollrt f or n pPt'i()(l of a c·t•rlnin lllllllllt•t· of <hl~·s 

cloN~ not do awny with thr ll<'f'C'ss ity nf ha\'ill!! 1 he c·oiJJH·il a nt hot·i 7.C 
1h c> Pl'(l )H' l' om('(' )' to clrnw a \\'H I'I'HIIt li JlOll th <' c· if\· I l'l'liSIIl'.'" for 
n n fl ll lOII n t nrr·rss:'ll'y t n pny I h<' j lll'Or. 

" rr <lo not th ink t hat th <' stnlntc• c·ont <' mpl a1t's thi11 thr city 
c•nutwi l shnll pnss a t•rsolntifll l n uthcH· i~illl! a t·it~· HtHl it or t o ch aw 
n \\'nt' I 'H ll f fn r n juror's fee's 11)>011 the Jl i'<'St' lt fiiWIIf of s 11c·h H f'<'r
t ifil'H I t•. 

lt is nur OJHll tnn t hn1 1h<' ~tatut e eont<-'mplat<'" af1irmaf iYC' :-1<·t ion 
h~· tlw c•ity I'OliiH'i l upon Plll'h t•t•r t ific•atc• pi'I'SC' llf,•d to it. fllHl t hat 

0.P I~I O~S R ELATI :"G TO :\llSf"ELL.\ :-\ EOt'S M .\ TTl<: ItS 7!H 

the t·ity auditor has no antlwrity In is. ... nc> n WUITUnt until the c.· ity 
comH:il ha autlwrized h im to d o st) hy ,-ote of the t·cnwc.·il. 

B. J. P ow En:-: • • -l ssistaul Allornt!J Gt n1ml. 

.\ C lTlZE X \\' 110 liiH F.S OETF.CTI\' I!:S T O lUll CJT\' OF IJ . .\W \ '10· 
L .\ TOHS C .\XXOT l 'O:'\IPE L C IT \' TO H~;DIUl' HSE HOI 

A city cannot legall y reimburse a c itizen tor money voluntarily ex
pended by him w ithout contract wi t h the city, lu hiriug detective to 
fer ret out crime. 

li on. I. E. Dou~I!C'rty, City Attot·ney, 
Hockwe ll Cit~·, Iowa. 

O cur Hir: 

J u n r 1 2, Hll 9. 

Your l l'tter of J u ue 9th to Mr. llaYnc>t' hn~ h <'l'll r l'fl' l'l' (•d to m e 

for r ep ly. 

You state that a citizen uf yonr city t'mplu.H'tl two priYut<> 
tkt<'din•s to f errt'l out ,·iolutio11s of th r luw in yuur C'ity, a~rct' in~ 
tn pay th em $5.00 per day fo r th<>it· st'l ' \·ic· c:-~ a11d t hl'ir ucte-:sa ,._,. 

t'XJH' IIsrs: that th e l'iti7.cll a<.ha tH·Nl th rst' d l' t<.' .- tin•s in all$ -l7A.J. 
JHI I' I of wltit·h was fo J' t h <' i r :-:c rvin~s, hut tht• lnr~t' l' portio11 ht•in:,: 
1'111' ' '''''wv lost 1,,- tht•Jll in ~ambl ing- l!illltt's \\'it It lll t'll u:.rainst 
wi!Ct ll l tiH·~·,· w 1·n· st~t•kin~ ~ Yiclt' ll l'l' : t lwt a s 11 J' t•s tdt of tIll' ;wt i\'it .ic•s 

ol' s lh·ll d t•kt' f i\'t•s l'l'l'ti-lill pro:-.~• t ·tt t ious \\'Nl' insl it llft' \l ttlldf'l' t·lt,\' 

ordill<tllc·ps 11 11d o l lt' t'oll \" ic·t ion \\'ii S had for opt• J':II i11 :.r 11 l!llll lbling
hct llsP i lll cl 1\\'t'llf\· 1'011\'idio ns had ftll ' l!tl lltl tli n:.t; thnt you r t·il iZ{'II 
to11 ).; from his ~m pl o~·e;o; a l'l'l'l'i pt fo r til l' 111l ln: tllf p ai< l hy h.illl 
fn ! llt' lll •' !'or st•c• J'I' t. Sl' l' \'i l ' l~s l't'lldt•J'l.'cl, ' ' 11 11tl hHS fil t'd S HI· h 1' t 'l'l'l )1t 

\\'jt!J t !J\• c•ify r•OJIJlc·i J illld c·lailliS J't'i lll h li i':O.. I' IIIC'lll fl 'lllll f iJl• t•i ty 

fnt · t lu· atlll)\11\l t lu·rt•or. 

y 011 ask wh<• t lll'r tiJl'l 't ' Js any \\'il,\' 1111dc•r tht• slitlttfl• that tltt• 

lo\\11 c·iH I ho).!a ll.'· J lll~· t his h il l o r HIIY l'ill't of it. 

I t is plain f r o 111 your sfah'IIH'J lt 1ltilt tlt c• c·iti zl'll who ltin•d 1111' 
d t•tt••· t i\'t•s wa:-., :-:o far as the !'it.'· is t·onc·<'l'llt 'd. n ll lPI'l' \'o l.un l t•c• t· . 

) h • l iiu l 11 11 authurity from the c·o\llll'i l to t'lllploy dt.'lt'd tn•s or 

pol it·<• onic·t•t·~. a 11 d seems to han• hl'{' ll npt•ratin_J.r Pnti rC' l~ up~lll 
his own rf's ponsibility. Il avin:.r no <·olltrm·t w1th the t tt y tot· 
r C'it uhtn·:-:<·mrnt , if he is PntitlNl tn r rec i\'C anythin:,! at ."ll .on 
at·<·nnnt of hi:-; paymL'llt. it is hec•attst• of ~otllt' i1llplil'<l ohlq.wttot l 

(til til\' pal'f of I IH' t·ity to pa,\' him. 
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• 1t Js true that under sume ein·umstanees municipal corpora-
tions may be,·ome liable upon implif'd contt·acts, but the rule of 
tixiug li ability by impli t'at imt exteuds no further in the case of 
m tuJici pal cor·porat ion~ than it doe~ in the case of private indi
vid uaJs. 

Th e rul t· Js well sf'ttled that a coutra c·t <.:U11Ilot be implied to 
eomJWII I'at c• one who has pe rformed services for another as a 
nwre volunt<'<'l'. and this is true as to muni('.ipal corporations the 
same a s to individuals. 

Ynur (' it izf'n ('ould not suN·essfully maintain an adion against 
thr. 1·ity to r·ec·u \'t'I' the amount that he has thus voluntarily paid, 

and sut·h bc·ing- the ease, it is m~' judJ,!ment that the c ity has n o 
l'ig-h t to t·ei mhurs<• him, for m unieipa l corporation~ a •·e not at 
libc t·t.v to ctllow <·laim:-; upou whidt ther e is 11') liability on the 
p~ll't of the (·()t'pnration. 

~ 11 EI.BY Cn ... J.tso~, Assl~-.:tunt Atlornry Gen eral. 

HJ.:Gt· L .\TIO.X OJ<' ITI~EIL\~T PH\'SH 'I :\XS UY C ITIES 
:\~D TO\\' .SS 

Clti<'s anrl towns have authority to re~ulate ami ll ccm;e Itine rant physi
r:lauR hy vi r tue of section 700, s uppl ementa l s upple ment, 1915. H e nce a 
phys ician who g-oes from place to place and solicits the public to meet 
h im fo1· trcutmcnt nt a place other t han at hi s office in t he place of his 
fl!R itlcmcc ls t1ccmcc.1 an itinerant phys ician, and s u bjec t to municipa: 
rcgu In tl on. 

1\Tr. " '· H. " ' illiams, Coun ly ~\ttnnH·y. 
l•~ldora , Iowa. 

I>l'u r ~i r: 

January 6, 1!)~0. 

\Vl' haY<' ynut· ll'ttcr of .J attuary :1rd in whit·h ynu rf'qtH'sl this 
d c•partmcllt to r l'ndet· you nn opinion upon the following- pt·opo
sition: 

"Our C'it,v coun<"il has passed an o •·dillall<' ~ t·eq ni ri ng- ititH't'
nnt php.; iciuns to take out. a liC'ellSC uefor e tl,ey are J1('t'mttted 
to pradice in this city. A physician from Tvwa Falls, who is 
a resident of Hardin county and who has had an office iu 
Iowa Falls for a number of years, makeR a rC'g-ular vis it to 
E ldora every Tuesday for the put·pose of :fittinl! !!lasses. This 
physician_ is regularly admitted to practif•e in this state, and 
the questiOn, does he come within the cl as~ of iti n e rant physi
C'ian~ so that the council ~an r eq uire him to JHI,\' a li <!~nse 
fee ?" 

O~INTO:'\!S n£LA 'riNG 'tO 1\USCJ.~LLANEOl S M A 'rTERS 7!\:l 

In answering ~'our inquiry, w e first de~ire to • .lired your atten
tion to the authority vested in a city eouueil to enact ordinances 
with r eference to itinerant doctors, et<>. 

Section 700 of the supplement, HH !1, in purt provi1les thHt c ity 
('ouncil~ 

"shall Juwr power to rf'gnlate, license und t~1x hotC'l!'l, n•st.uu
•·:mts clll(l .-atino· hoHsf's: to d efitt e hy c11·<l illntwr who shnll 

~ . 
he t·nuside t·Nl trattsit>nt m erc:ha nts; • • • to r<>g-ttlntl•, lil•ense 
anti tax p etlfllers, house moYers. b ill post f' t'"'· it itwt·unt dol'to•·~. 
it ineraut pl•~·sil·iaHs und sm·geons, • • • et<.•. ' · 

In additim1 to the fot·('going I d<'~ire t o rlit'rd ynnt' attention 
to that pOt'tion o f' S('(•tiOII :2;,1:)1 of thP Stt )lplrnH' Ilt , 1!)1:1, whieh 

pnwidt's tha t : 

"Evct·y plt ysit~iatl practic ing m edic ine, sur~ery or obst<•t
ri c~, ot· prof£>s~ing or attempting to trC'at, cure or heal disenSt'!o\, 
nilments or· injurif'S by any m ed icin es, nppliance~ o t· method, 
who, b.Y himself, agent c r employe, goes from placr to plat·e 
or from houj:;e to house. or by cireulat'R, lettet·s or n<lvc rtise
m<'nts, r-;olic its p<'t'.'OIIS to meet him fot· p roft'£sionul treatment 
nt pl aces othflr t han his office in the plac·e of his res idrnec 
:-;hall he considered an itinerant physician; • • • " 

It is the opinion of this department that the p!tys ic ian ment ion<l 
in ,\' 0\ll' inquiry falls with in the definition of nn it i11erant physi<'iutt 
us above g i,·en. H e holds himself out to tr<'Ut ~ <'nrc and hl'a l 
<lisNtses, ailmC'uts or injnt'icf.l hy medicinr, appliances and methods, 
a u d . furthet·more, h r goe!'l from the plaee of his res idcnc<' to 
n11ntlwr place antl solicits persons to m r('t him nt tt plaec nt.hrr 
than his r csident'P fm· the }Htrpo!'le of . r<'l'C'i\•ing- prnf<'ssimt ul tr<'at
nwnt at l1 is hands. 

\Ve rPfer you to 1lt<' C'3~Ps of Slnlc t•. Ednuouls, 127 fowa :3:1:1, 
ancl to 1he c·ase of Fm'rfirlrl '1'. Slwll rnbrrucr, 1:3!) I owa Glfl; a~ 

bNirin~ npon thi~ mattrr. 
n .. J. POWER!=:, Assi.~larl1 Allontry (/ ('?1 f' rtll. 
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KEEI'J:\(; SE\\' Efl DISI'OS.\L I'LXXTS IX HEP1\1Tt 

The four -yea r pe riod for k ee ping s ewe r s in good r epaid as prescribed 
in chapte r 234, a<:ts :3st h Gene ral AsH<' m hly appll e::~ to sewe r di spos a l plants. 

11 () 11. JI. .J. Mant z, 
~\ttdt lfu > l 1 1 l o\\'H 

l>••at· Nir: 

D('r·cmhl'r 4. 1 !Jl f). 

Your fll\'111' of Xo\'t'l lli H• t· }:{Ill lws hN't l I'<' l'('l' l'l'tl h' rnc for 
tillS\\'(' )'. 

You <J '-'k for <Ill o ptlll' 'll i iS t o w hPt hc>r th l· font· -yrnt· o hlil!ation 
JIJ'IlV idC'd l'11 l' in •· IJ apll' l' :,! :~-1- nf IIIP al'ts of Ill(' :3Sth (; l' ll<' l'a l ;\:-;sem

bly 11 ppl i t•s to sew••r cl i:·iJlOSH l plcant~. 

I t \\'i ll ll<' nhsc•J'\'1'<1 that 1111• ilho\' l' cd1ap t f'J' J'CJH' als s<'<'tion 814 
ol' th t• s uppl <'lll l'lll to tlw c·od1• of 1!)1:~ <ill(\ t'IIUds t he following 

111 I i<·n t ltcn•• ,f : 

''A II t•ont t•ads fot· t lac ntttl\ in g- (It' t·•~ , ·on stnH·t ion of s t r (·et 
itnpt'IJ\' <' Illc•n t s o1· sC'\\'£•rs shall t·o rl1 tli ll a JH'II\' isioll obl igati ng 
t hl' L'O II11'UI'IIll' Hll<l his lJolldSIJH'll to ){(' ('P SIWh illlJII'U\' t' lllL'II t 

or s<.'\\'(' 1' in g-<,tHl !'<'pai r fo r ti<Jt less tlaan fou ~· ( -4- ) yt>a t'!-l aft.cr 
tl11• Hl·l·ep1al l1'(' c,f thP S.Jllll ' h." tlw ~·it y, ttlld t h <• hontl shall 
be xo c·o!HiitioiH'd as to l'on l'n l' lll to sul'! t c1111trad. '' 

I t will IH· ol.J s f'I '\'Nl alxo t l1a1 t 11<'1'(' an• 110 gt• lwrcd )ll'l)\' isi on ~o; 

C'spt>ei;dly proYidill g' for til<• <·nns tTlw f io n o f spwrot· outle ts a nd 

p11rifyit1g' piHttts, so that if sn,•lt out)('t S or plants he <'OHstTndN l 

t ltt•y lllllst he 111H1 Pt' tlw g-enrml pl'ovisinns as to S<'W<' r s. It i"' 
1t·nr 1ltut 111 H1<'1' :-wd ic' n H-+0-g, suppll'IIH'IIt of 1 !)1:~ , it i s pmvidC'cl 

tl111t t• iti p:-; ol' til<' 1'\('I'OIHl c·lass and tow ns shall lun·p tla (• ]HJ\\'l'l~ to 

lc•\'." ai JII IIHII.'· a tax 11 0t to l'X t' l't-d thl'('l ' mills 0 11 the d ollar to be 
usL•d 'sol l·ly fo r 11H' p nr posp of t 'fl ll '-'11'11din;! out l ~'ts n111l ptlrifyin~ 

plant s . Bu t it will han11y ltc J'l'<'s uuwd that w ithout this pl'Ovi
>\it""~tl thPI'<' wnnl tl hP 110 po\\'f' l' to t•onst rul't s uc·h ua ttll't" o t· purify

in!! plunts. lf s tt l' h outlr·ts <llld plants m ay be c·nnst n td l'll undet• 
the ~('ll('I'U l p O W{'l'S OS to S PWf' l'S it \\'OUJcl Sl'C'HI to fo llow t hat 
w h (' t l t hP h·~isl ut U l'C used th<' t(' l'lll '· s<''''(' l 'S' • ill the <:l1nptl~r aho\'e 
reft•tTcd to it intPtHl ed t o in clude in th at term all thosl' things 
w hich w ert• nc~:cssur ily iJH .. ident to th<' sw·<·c>ssfn l OJH'l'a t ion of the 

Re\\' (\ 1'8. 

Tt is therefore t he opinion of this <l!•pn rtuH~Ilt that tlw ··four 
yea r pe riod " in eha pte r ~:J-l or t h t' ncot -..; of t iH' :1~1lt Gcn<•ra ) 
A s...,cmhly nppli~s to sl'\\'E' I' di~posa l pln11ts. 

\V. R . C. K EKDH I('K, A .<.:sis/(11!( Allonu !J (; , w ' ral. 

O P J t-:10:\IS H J£L :\ TlNG TO :\l l ~l' E LL.\ N Bot· !5 :\1.\TTJ::n s 

t 'JTJJ•:.'i H .-\\' 1<: :\ l"J'HOH.ITY TO l'BO\' JI)E U\' OIUH:\ .\:\('1;; .FOH 
~111.1\: I~SPECTOH 

The gcn f' ra l powcr·s (:oufc rrcd upon mun i ci pullti c~ b y section 6 ~ 0 e [ 
th e code donbtle:-.s c m lt r a ccs U1e a uthori ty Lo provltlc by ordinance [or 
the a r1poin l m cnt of a milk and cron m in s pector a nd t o d e fin e his po w t• rs 
a nd d uties. 

tlu ly 7, l!l~O. 

ll on . ,V. B. B an1ey, 

Daii~.V a nd Food ( 'mnmissionct'. 
CearSir: 

Your rPquest f< •l' t he opin ion of th is d cpartml' nt 011 the fo lluw
lllfo( IJUC·stion has hren rcfcned to Jll C' for utlcntion, 

' 'You u ~k : 

' ' lJas th<' lliH )'O I' fll' ('ity <'O liiH'il i ll illl i lli'OI'Jlfi i'Uh' d t•it ,\· 
wi th in th<> sta t t' of I owa t hr po\H' t' t o appoint n mill\ i n :-;p t'dnl' 
for sa id city '?" 

Se..tion (jHO o f thr ('oclt" pertaiuing- to the po"'<' I'S nf mnni1·ipal 
t·nrp<n·atio tls provic1 r~ ill pn t·t. as follows : 

''Mun i<·i pnl f•orporati nns shall IJ u,·e JH J\\'<'1' to mah l' ll llll 

p u h 1 i ~ h, f ro 111 t i m r t o t n H' , on 1 i 11 <ll w l'S, 11 o t j 11 t' o 11 sis t <' 11 t wit Ia 
the laws of the sf'att', for ''<ll'l'~·in~ in to <'fi't•d m· tli sl'har~in~ 
th e powl' l'!'l aucl dnties t·onfl'rred hy this t itle , fan <l stll' h Hs 
~hall scr m nrc·(•s:-: aloy and p rop<' l' to providP f o r· thP safpty, 
p rf'st' n ' c t he h Nt lth , p romote tlH' prospc•·i ty, impt·m·r the 
morals, nr<l<'t'. eomfort uncl t·onvcnil'nec or sndt eurpurntio11s 
an<.l the i 11 hahita11ts thc·t·cof. " 

The b r oa<l g'l'IIC'ral po\\'Cl's eonfc r rl'cl by this sed ion VC'st in t·it,v 

a!Hl tnwn <·ontH· il s the a u tho rity to adopt onlin :llll'C'H , provide for 

the ap po int uH.·nt of an oftit'(' l' to tes t mil k and t•n•atn u r (ttl lt'l' f l}od 

prodnds :-:old ot· nsl•d in :O:\I('h mtlllit· ipalit ~· nnd t o <h·fine in ~('JI (' t'ul 

!J is d 111 iPs (lllt1 t o JH'oYi ll(' eompl'nsatit ,ll tlll'l'l't'or. Stu· Ia nnlillatll't'S 

wtntlcl. of t•o urs t•, ha\·e to t·oilform t o st at.l• n·~~\l l a1 iota:-; on 111(• 

s uhjPds. 

X<·ithN· t ht• nwym· nor tlH' c· ity l 'O III H' i l \\'Olllll hu\'c 1 h t' l'i~.d tf 

to lllake s 111'h appoilltllt<'Jit C'Xt·ep t wh<·n authnriz<•d t o tlu so by 

ordina nt·•· pt'll})(' l 'ly adoptPd, and if they ~lwuld ut h·mpt to do RO 

they eou ld not d othr sttdt uppoiut t'C' with iliiY JH,wf' r s wh atsnt'\'1'1'. 

J. ,V. f)A:-:I , l' f'KY, .A:;s islant A l.t onlc!J U f' I!Cral. 
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[)JSPOHJ'r i OX OF Fl.XES ( 'Ohi ,E(.'TJ.;n 1.:\" ST~\TE CASI!:H IX 
~ll'XJCH,AL t'Ol:RTS 

Fines and forfe itures arising from violation of s tate la \\ S, by constitu
t iiJnal provis ion , go t o the sch ool f und and to the extent that section 
ft94-c27 a~:; amended h y chapter 226, act s of the 3-7th Genet·al Assembly 
conH I<'ls the rewith t he same is void . 

l\fr. A . B. HcJ0\'(' 1', Cou11ty Attorney, 
Mat·shalltown , l owa. 

Deat· Sir : 

July G, 1920. 

HrC'eipt is hereby ael<nowlcdg-<'d of you r fa\'or of .June 13tll 
whrrr in yon s nbmit to t h i!:i d epartment the que~ti on of t h e right 
of cities having mun ic ipal cou r ts to all fi11 es and forfeitures a~ 
pro,· idr tl hy !:ir<:t ion GD4-a27 , as a mended hy ch apter 226, acts of 
the 37th Gcnel'al Assembly. 

rl'Jtis srdiOil aH l lOW amencletl clearly provides tlJat a ll f ees, 
fines, fol'fcit m·cs;, c·ost s and ('Xp<'nses paid to the clerk and bailiff 
shall be paid to th e c ity t r·rasure r·, but I am of t he opinion that to 
the extent with which it <'o nfli(·ts with seetion 4 of artielc 12 of 
t he eotJstitntion t hat it il-i void, and, t he refore, a 11 fin es, penalties 
ot• forfr i ture~ due on a<·<·mm t of violat ioH of state laws mu:-;t go 
to the f.leh ool f und as tlw ('Ol lstituti ou provides. 

I nnlfpr·stand t hat in th e munieipal courts of t he c ity of D es 
Moin rs they haYc been takin g all s ut'h fines anll for fe it ures, but 
tlH:lt docs no t ehange the rules of law, and when• a eonfli<:t exis t s 
hct ween an ad of the legislatu re alld a eonstitnt ional provision 
the legislative at·t must give way, for the tollstitution is the 
1mp1·eme law o£ the 1and. 

.J. \Y. SANIH'SK Y, A~sisiftllt AIIOI'IIC!J Gcnc·ral . 

HOt:'RING LA\V 

H cities coming under provisions of the h ousing law r eru se Lo enfo r ce 
the law, t hen the state boartl ot health may act . 

Ang nst :2:3. 1 !l~O . 
Ilon . Erlwin H . Sa nds, 

State Housing Commissioner . 
Dt'at· S ir: 

Your letter of t he 13th in st. addressed to t lre attorney general 
has been r eferred to me for attention. 

You ask: 

" \Vill you plea~e inform rue as early a :-> t:O ilYCilicn t the 
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action possible to secure a u enforcement of chapte r 125, 3Hth 
General As ·embly, senate file No. 475t k no":n as the housiug 
law." 

'' Most of the c it ies in which the law is mandatory lun·c 
take n steps to secur e i t s proper enfo t·cemen t, hut we lHn·e 
three cities in which the re i5; absolutely 110 effo t·t made or 
inclinat ion toward the enforcement or· the observance of n11:r 
parts thereof. 'Vhat we want to know is what we ean do legally 
to enforec the cities to put into operation the provisions of 
the housing law.'' 

The act in quest ion is a r.;tate law, and is operative in cities 
having a maximum population of fifteen t hou sand, a<·ronlin~ to 
the last state o r federa l cens us. H owever , such cit.iPs may a lso 
enact ordina11ees imposiug similar or g reater r·equirements and 
pre!-wribing for their en forcement. 

Sec . 2, chap. 1.23 , acts 38th Gi'ncral A s:;;cmbl y . 

Prim ar· ily, i t is t he duty of the local health officet· iu eat'h t•ity , 
o t· to the offidal in suc h c ity to whom is committed the charge of 
sa f(•go uanl iug t he p ublic health, to enforce t he provisions of the 
act, cxee pt t hat in c ities wh e rein the re is a d epartment of build
in g~ . then such department shall pr·im arily enforce the provisions 
of the aet , as eontain ed unde r the t itle '' fit·e p t·otectioll, '' and 
un der sect ions 8!), 90 aud 91. 

Sec. 101 , chap. l:!.''i, acts 38th General Assembly. 

But in t he event a city sub.]Pct to the provisions of t ~~e ad 
refuses to enforce the act through either the city h ealth officer or· 
t he department of buildings, then the t:;tate board of heal t h has 
jurisclid ion to ad. 

~rdiott !) of th e :-;tatu tc t~x pr·e~sly provides t h<lt t.lrc stuh• hom·d 
of h e a 1t h 

''shall have powe r t.o exanune iuto t he enfon:ement of the lt<·t 
in <'<l<'h c·ity." 

An<l 11po 11 s nrh examinat iou if t he s tat e hoard of h ealth fitHls 
that t he cH·t is n ot bci11g en forced, tlte11 lScetiou lOG of t he statut~ 
provich~s that sa id boal'd 

''shall haYe power to aid so fat as may be ncces.<;ary to sec ure 
the c11forcem ellt of this act; and to t hat end said board may 
apply tu any court or judge of eompetent jnriRdic t ion fo r a11 
in jun<.:tio11 mandatory or prohibitive, and t he county attoJ'JH'Y 



HJo:I 'CJHT Ul•' TilE .\ TTOHl\: l~Y l:EN BH .. \L 

11J' ;ll lonrt•y ;.!t ' llt'ral ~l r all prost•eutt> ~ rtt·h nt·liou i11 the name of 
Ill (' ~I il t (. II r I ('\\"a .• I 

I r it is dP:-. il'(•d tt) pro~('l'llt(' <I pt•r:-.on c·rimirwll,\' fm· violation 
ol' a rry .,r lltP JH'O\' il-lions t~ f the ad lltHlr t· sl·:·tion D5 th~rcof, then 

inforruation s lronld II<' filt•d with tlrt· jus tit·t· of the (Watc, and it 
will lw tire dut y o l' tit<· <·otully allortrcy to proset·Htc. 

\\r. H. l'. Kr~~nHWK . A ssi ... ta nt ~1 Uurnty OcncraL 

Th t• jurl ~dkr ion over tire es capes on multiple dwel lings iu cltlc ~:~ appU

t·:.IJ I• · to law fH trau~rcrretl LO dcpurtrn c ut of lmildin~s. 

S c ptcmh<' r G, 1919. 
Horr .. \ . L. 1 rit·k , 

( 'ruu rn is~ i one r· Httl'l 'HII () I' Lcrlwr Slatis ti t·s. 

I >t'lll' Si I': 
Y(lut· lt'll l' l' of 1he ~~tal inst. nd<il't•ssc>d to .Attontcy G cnet•al 

fl. ~l. ll a\'11<'1' has heen r l'fc·l'l'l'Ll tu mt• fut· attention. 

You a :-.k in suhstatH·c wh t"ther or u ot t·hapter l:.!:J o f tltc a c ts of 
tire :~~t h Ut•tH' t'Hl A ssl·mhl,\·, Jwown as th<• housin~ law, transfers 

from ynu1· dt•twrtmcn t the jurisllil'ticll! o\'er fire: <..'s<·apcs i11 this 
st:Hl•. 

'J'It <.· :{Hth (h·ttcral .Akl-:l'tni, Jy crwdl'tl a l <rw lwmnr as th(' lwmdng 
law, hl'iu g- l'ltapt<·r· l:.?:J of the puhlislll'<l s<•ssioll law:-; 1111<1 d<.'ali11g 
with the <·onslnu·tiou of clwclli rq.!s, tlrc•ir sa n ita ti<Jll 1111d t he safety 

o l' I hl' inhuhitmtbi tl1cr<..•of. '!'his a <·t is m ade ctppli<·Hh lt' to t'ities 
lrnving- u popnlution of fiftr r u thousand u t· JII OI'l' , IIIHl also tu 
I 0\\' 11 :-:1 or lc•s:-. than fift een t housattll when th t' c ity I'OUH<·il adoptt-i 
thL' lu\\', und fln·th t.• t·, tu min i 11~ t·amps whf'n t h t• s tate hoat·d of 
hr1rltlt th•ll•rm ill l'S that miniug- eamps s hou ld t'omr w ithi n the 
)l)'()\'is iuiiS o f the Jaw . 

Hrl'tiott :.w of the ad PI'O\'illl'S for· the· installntioll or tin• rst apCl:ol 
o11 all ruult iph• lhn• ll i n~s thc rt•af t e r ercdl'd CXl' l'CLlill~ two :-JtOJ·ics 
111 Iwig-ht , UI Hl n•a<.h as follow: : 

'' l·~,·<· t·y multiple dwelling ltereaftc1· CI'C'd r d c.•x tcrclin~ two 
s tori c>s in hl'i{!ht shall ha \'e at if'tts t two i tHl c> p <.'rl(lrnt ways of 
et!t'<'ss, ett <.·h of whil'h 'ihall ext<'n<l ft-om tltf' g-r·ountl t~ the 
t·oof. und s hull h<' lol· atcd J'entote ftoom C'IH: It Clt he r, mul each 
~hnll h<' ttrrnllj!l'd a~ proY iu(•d elsewhcn• in th i:. Hf't. One of 
sud1 wtt.vs of <'l!t'L'!-iS shull he u fli g-ht <1f stair~ t·ollstr tH·t l'Cl and 
unnu~cd as provic.le\..1 in sect ion !:! :3D, .J.O, -11 and -~~ <>f lhi:-; a...:t. 

OPIKlO~S REL.\TIKG TO :\IISCELLANF:Or~ ~tATTEHR 

In multip le dwellin~s of C'la~s .\ the st.'<'OIId way of ag-rrss 
shall be dire<'tly aet•ess ihle t o cnrh apartme nt. ~roup or suit t• 
of rooms without ba\'in~ to p a-.s thnm~h tht.• fit-st way of 
E'l!t't•. s. In multiple dwl~llinl!s of t'luss B th <' ~E'l'Ond w~y of 
<'l!l'<'"S s ha ll he di r(•dly ac·l'<'l's ihl<' from n p uhl ic· hull. Thr• 
S<><·mHl way of <'l!l'<'S.~ nu1y he any ott<' of tlw follnwi11 ~ HS 1h<' 
owtH't' tnny srlP<'t : 

• ' 1 . A sy~t<'ln of outsill C' hnh·ony fit't' t'Sl'<l }lC's l'Oilst l'ttdt•<l 
and arrang-c•d so as tn c•omply with tlw stlltP fit•t. • lnws. 

, ... , An additimHll fli: .. drt of stairs, l'ith C' r inside or nut -
s ide, t·onst t·nl'I C'<l Htlll art·nng"Nl so as to l'omply with tht• slatt.• 
fi l'f' IH ws. 

''3. A fire tnwe1· loeatNl, C'onstt'lll't <'<l nn<l ;lrnlllg"C'll n~ 11111)' 
he rcquirl'd hy the· l'tlpel'i ntt'•rtdrllt of huihlit lJ.!s. , . 

But in C'HS<' of mul t iple dwt>Jling-~ nlrrndy ('l'('t·t <.•(l, fit' C' t'St·apt•s 
ma\· hP installNl as mret with the appronal of tlw hniltlill l! itt s pt'l' · 

1or o f 1 he t•ity in whit·h tltC' tlwc>llin~ is lo<'nt l'cl. 

SN:tion 8 fl of the net proYi<l('s: 

"En•ry mult ip l<' dwe lling- <'Xl'C'c•tlittg- two stot·irs in hc·i ~.d rt 
sha ll haY<' at lPa:;t two incle(H'Hdcn t wnys ul' q!rt'M' t·ott s lnt••kd 
a11d :IITHII!!('(l Hs pmYidt>cl in s£'dio11 :Hi of t his ad. In tltl' 
t·asr of lllttltiplc d\\'<' ll i11g-s ('t'<'d<'<l prior to t Itt.• ]Hlssag'f' of I his 
nl't w iH' I'<' it is 1101 pntC'tit•Hhle in tltt• jtHlg-nH' IIt of' IIH· building
ins Jwdor t o l'Oitlply in all r es(Wds with tltl' pi'Ovisiol ts of' 1hnt 
sc><·tion, said huilding- in!-;pl'dOJ' shall nwk<' ~. w·h n•qu irPnH•n ls 
ns llHl ,\ ' Ill'• appt·opr iatt• to sC'l' lll'f' pnqwr ltll' illiS c1f' <'g' I'I'SS fr ·o111 
s11e·h mrtltipl<' dwel lin ::!!-1 fm· a ll th<• O<'l't tpnllts IIH' t'Pof. No 
Pxis tiHg fin• <'Sl'aJH' shall he d r<'tncd a sufll<-i r nt 111 1'111\s of t>g' t'I'Ss 

un lt•ss tilt• following" NHHl itinllf{ HI'C' c·ompli rd with: 

" ( 1) All ]Htt·ts of i t !-;hall hP c,f iron , l'(' lll<'lll or RtullC'. 

'' ( 2) The fit·e <'Sl'UP<' :-;ltull c·ott s ist of n 11tsicl t> halt•oltir•s 
whic·h sha ll h{' p1·ope1'1,v l'cm twt·t Pcl with C'll<'h c,lh C' r by a dc•qnatt• 
s tait·s or :-;hrtiotHll',\' lad<l<' r s , wi~lt Ol'<'lli tq!s not h•ss than 
t wr1r t.v-fom· by t Wt"uty-ci~ht i1whC's. 

" ( :~ ) All fin• Ps<'ap<'s s ltall lta\·c· propc> r (lmp lacltlt•r·loO ol' 
stainra,\·s f rom the ](,\Vest hul <:ony of sttnic· it·ttt lr ng-tlt to n•a1·lr 
11 sa fC' hmcl in !! p l a1>e lwnrat h . 

" (-1-) All fi r r csc·aprs not on th r s trc•f't ~ lwll lta\'P a safl' 
mul aclc>quatc• m N1 ns of <'g-n•ss from t Jrp yanl c, ,. t·oiJt'f lo t II<' 
s trc'<' t ot· all (ly or t o tltr adjoining- pr<'tnist•s. 

" ( !'i ) Pmmpt smcl rt"ady a <:r<'ss shall lu· hutl tc• all fir·•· 
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est.· apes, whiC'h shall uot be obst ructru by bathtubs, water 
closets, sinks or other fixtures, o r in any othC'r way.'' 

~ow sN·tion 2 of the act d cfinPs and cla. sitie!o\ a dwelling as 
f ollows : 

"('<.' l' tuin wo rds iu t his act ar·c dt.~fin<'d fo r the purpose 
ther·t•of as folium.;: \Vords used iu 1 hi' prcs('nt t e nse i rw ludt• 
tlw fut m·1•; wur·<ls in th <' mas!·Hlirw g"l'lldt•r· incl udt• tlw fl'mi
ni rH' and m•ut t• r· ; the:' sin~nalr lllllllht• r· inl'hHl<'s th(' p lural 
a11d tit<' plural tla• sin:,!ulur: the \\'ot'd ' Jh' I'SO II ' indml<.'s n 
t·or·por·utiou us \\' t.•ll us a 11atural JtPrson . 

'' ( l ) })wclli'lrlj. A ' <lwellin~ ' is a ny ltotts<.• or· huildin~r 
or· po1·tio11 th<•rl•of whit·h is oc:t' ll)l it•tl i11 ,,·huh• ~·r· in Jl!u·t. a s the 
horne or· l't.•s.iclt~tl< ·t• of one or· mt>r'f' huHtan IH•t ng's, t•rt he r pcr
lllHIH' IItly () l ' ti'Hl1 S l(' ll1J)'. 

"(2) ('lw~ses of Dwell ings. F o r· tht• pnrposc of thi~ nC't 
<l w<'llillt.rs urr dh·idc<l into thC' follow iug- t · l assr~: (::l) ' Pn~ate 

<lwellilli!S; ' ( h ) 'two-fam ily dwelling-s,' ;nrd (<·) ' mnlt1ple 
<lwe ll in~.' 

" (a) A pri\'ate dwcJling is a dwel ling O<'(•npiNl lty but onr 
fam il,\' ulou r. 

"(h ) A two-f a mily dwelling is a tlw('llin~ O<'<.'llpi etl hy 
lmt t wo fum ili rs. 

"(t:) A multiple dw('lling- i~ a <lwC'lling ON' II}li t'(l hy more 
lltn11 two fnrnili<•s. ' ' 

'l'h r n sa icl sN·1 ion f urt h C' t• e lu~sifiC's m nlt i pI <.' d Wl' 11 in g-s i 11 to <·lass 
A ntlcl e lnss H, mal pt·oyid~s : 

•' All mnltip](• clwcllin ~s arc f or the }Ht t •posr~ nf this a l't 
tli\'i<lNl into two <.· laRSt'f.:, viz.: Class A aud (•lm.;s n: 
"Clu~s A. Mnltiple dwellin~s of r la!-:S A art" dwellings 

whil'11 ar·(' O<'l'UJ)i c>d m o rp or less pcrman('tltly fo r r£'si<len<.·c 
purposes hy Sf'\'eral fam ilies a nd iu whith t he rooms are orc·H
picd in npartmen t s. suites or groups. This l·lass i tw ludC's 
tenement houses, flats, apat·tmeut lw us<.•s, npartnwnt h otels, 
ha<'helo r u part men t s, studio a partnwn t s, k itc•Jrt•n C'ttt• a p art
ments and a ll other dwd lings similarly l>t:<.·npied whether 
s pPl'i fically enumerated or n ot. 

"Cla~'i B . M nltiplc dwellings of rlas~ n a r c d WC'Ili ll~S 
which nrt- oc•t.•npiE'd , as a rule t t·ansient l~·, as t h <:> mot·e o1· les~ 
tempot•ut·il~· ahirlin~ plac·c of individ ual~ who at'(' lod~t·<l , with 
or without Jll (>a ls, and in whie;h as a t•n le t h(' rooms Hr·e oec· n 
piNl sinr.d~·. 'l'his C' ht~s inrlndes ho1Pls, l o<l l!ill~ l11ntsc•s. boa rcl -
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ing- hous('s, f twnishrd t·oom hmHws, t·luh hoH ~:;;. nsylums, 
IJOanling- st· h,,c,ls. t.•()llYPnts. hospitals, jails illld a ll o l ht't' dwl'll 
i 11 !.!S "i 111 i I a 1'1 y 'l( ., ·u pi N l w h t'l h c• r :-. P'''' i I it ·ull y c·uu 11 II' I'll I C'tl Lw t't ' Ill 
or not.·' 

Th(' powct• o f <'nforc•in~ that pt'O\'ision of the :wt rt•lntinl! to • 
firC' protcdion is c·nnfPrr<'d upon tlw t.l r pnt·tnH'nt of huildin~~ ill 
<'Udt <· it y in whil'11 the nhoYc applies. 

Hct·t im1 1 01 pro\· ides : 

'''rhr pt·o\'isions of 1his nl't shall ht• <.'nfort·t~tl in P<wh <·ity 
hy tit<' health c,ff'ic·(' l', C'XI'£'PI tha t. tht> d Ppat'IIIH'Ilt o f huildin~s, 
w lH't'C stwh <l<•partii1C'llt. exists in H c· it~·. :--hull t•ni'Ol't·c 111(' 
p 1·m· is inns } 1 (' l ' t' in ._tl nt a i ll<'d ttndc•t· t hf' t iII f' ' ' l'i n• 1 n·,,t t'f'1 io 11 ' · 
1111d t hf' Jll'll\'is iOil!-i t·oHtlli ll ('tl in Sf'<•liOIIS S!), !J() HIICl !)] 
t "('1'('0 f. . ' 

Tllf• cll· t ltlsn t'(• lll f' tn platPs I hnt f h<' I•H ild iul! iuspt•do r in c•;H·h 
of' Sl lt·lt c·it i<•s s ila iJ I IC fit(• inHpC'dOI' ol' said lllltltiplt• d\\'t•JJings, 
:ts fat· ~r s n•lalc•s to t he• llf'••f'ssa J·y firC' l '!-\I'H Jlt'S to i•,• instal lc·cl . 

Sedion !)() Jll'o\· itlf's: 

'' \\'IH'IIl' \'C'r ally lllllllipl<' clm•lli 1 1~ is not prm·id c•d with 
Sll flit·i('ll( IJ J('CIIIS of l'J,.:'I'C'S:-. i ll t'CI S(' of fir1 • fi11• hlli ld illg' iliSJit'dOI' 

shall ot·d t•t· sllt•h a d dit iotnll llH'<tlls ol' t'gTt•ss as may J,., 111'\'Ps

SH 1',\'. 
1 1 

Til t' al'f also c·oufPrs npon 1ltt• s ta te• iH•:u·cl of ltPa lllt t l l t' powc•r 
lo a id in the· r nl'ot·t·c•m (' tlt of t ire' Hd. 

!-4,·c· l ion 1 OG pro,·idrs : 

"rl'J H! ktaf e boarfl of Jtc•ttlfh sl1a1J hH\'C' J)O\\'('r f·o nic} llS fnt• 
as IH't·Pss;tr,r to sc•,·urc· tl lf• t•lll'ot't'C'IIl !' l ll of lit is ud: atu.l to that 
l'tld said l~e•a •·d nwy apply to an,\· l'n ll rl o r· j11 d gc o f ('O IHJIP-

1l'llt jllriscl idit~n fot· <In injnndion uraudatn t·y ''l' prohiuitivc• 
Htul the c·mtnt~· ;ttlornC'y or attun~t•y g-c'llf' l'al shall JH'oscc·utt.• 
~u,·lt Hditlll in till.' name of tit <· stalt• of 1•)\\'H. 'J'h • county 
alloJ'II <'.'' ma,\· ;tlso p •·osccnte 1111 al'tion in equ ity l'or· inj11nl'tion 
in 1l11• 11amr o l' lite stntc of Iowa upon tltf' r rqn<'st of a11y lc>C'a l 
hoard of health whe re ka id ac·l is lle iu g- Yiola l rcl." . 

~C'C'tilln !I also pro\'icle.·; 

''The sta t r hoard of health ~hall hn,·e thC' pow('r to cxumrr1c 
int o tltC' <•nforc·r mC'n t of t iris a ·t in Nt<·h <·ity. ' · 

'J'h c•n a ll exist ing s1atutcs C'Onfli tti ng wi th n ny of the• pro\·i!'\ions 
of 111 1' ho tts it lg' Ia\\' arc cxp •·essly f'<']Wulccl . 

ra 
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!'-\c·l'f ion 107 JH'OYiclC's: 

"J\II l'-tat utl•s or· par·ts thereof in t onft id with Ill <' provisicms 
of this ad HI'<' IIC'r<>hy r·Ppt·nlf•(l. All l·hnrtet' pro\'isions, regu
lations an d ord inal IN's of t" i tie~ arc hereby Sll JH' l'SC'ClNl in so 
far us they do not impose requirC'men ts other tha11 the mini
mum rcquirPments of this act, and <'xcept in case of such 
hig1H'r· loc·al requirements, thiH act shall in all cnses govern." 

Prior to the e nactmen t of tht' housing Jaw the commissione r of 
thC' hurenn of labor statist ic;; had g(' nc ral charge and supe rvision 

nf the inspediou and r egulation of tire cseapes. 

Hcrtiou 4!HW-a10, supp1cmeut of 1 !)1 ~-

rrhus it wi ll he ohscrvcd that thCI'C exists U t•nnflit't HH to WhO 

shnll <'llfo r·t·<• th e law n·lnt iug to fire cs<·apes on hni1dings indndetl 
wit l1ill the <lPfinition " mnltip1c <lwdling-s'' in <· itit>s where the 
housinA' luw is made• appli t:ahle, hut sc«·fiou 107 of thapf<'l' l2G, 

;wts nf thf' :nth O enend .A ss<'mhly, n'pl·als all stu tutc.•s iu <•o n flict 
with ~aid c.-hnpt<•r. 'rhl'rt"for<', s(•l'fion 4 D!HJ-a10 aforNiai1l is 
n•p(•;ll c•<l i11 so fill' as it <·onfl i<·t:-; in an~- nrall lH'l' with sai tl t'hap
tc.•r l :!:L 

Jam fht•r·<•fo r'<' of tlH· op 111 1oll that th<' duty t o insp('(:t fire 
('s<·:tpt's on s ut•h multipiP thr(' ll iiii!S as «·Om<! within tlu• Sl'O P<' of 
tiH' housi 11~ luw and to <' II forte the In w I'Clati Ill! t.IH•r('t.o has h('c n 

tmnst'l•r·r·t•d from your dt•partmr nt to th<' d<'IHll'tmC'nt. of l nrild i n~s 
in <·~wh t• ity to whi<'11 snid 1wt is math• app li t·ah lc. I f 1 h e r·c is 11 0 

1-'IW h dt'Jlllr1m<•tlt in Htl<·h citi<'s th1• board o f hf'alth Juts jnrisdidion 

iu Hll<'h mutt<••·~. 

w. R. e. Kl':NllHICK, Assi . .;lau t A liOI"'U' !J 0 cn crul. 

1\U:l\IIU~It 01<1 OENF.RA I. ASSE)IRJ.\• MAY HE APPOINTt<;O 
.. ,OOD 1 ~SI"E( 'TO It 

A mC"mber or the General A!'IHemhly iR n o t digqualificd unde r s ection 21, 
Lu-Ucle 3 or the con s tltullon of Iowa from being appointed food inspector. 

M a~- 1 n, unn. 
li on. \V. B. Bar·ney, • 

D n ir·y mul Food Cummissiuurr. 
Dear ~it· : 

I have youl' favor of the 9th inst. in whith you ask whf'thcr or 
not the nppuintt.nt>llt of a m cmbcr of th{' !1 th Ocnc·rnl Ass<'tuhly 
to thr position of a rood inspector tmclcr· St'dion 4!'1!)!) -u:Hh, ~up-
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piPmE>nt of the rode, 1913, would he in violatil"ll of section 21, 
article 3 of tbe constitution of I owa. 

ection 21 , art ide 3 of the const itution , pt·oyides: 

"Nn se nator· or represen tati\'(' shall , llnl'in~ the time for 
whi<·h hr s la tll ha,·e been elcdcd, h t' nppnintrd to any c iYil 
offi<.·c of JWOfit under this stntu1C', whiC'h shnll have been (·r·C'ated 
or the <'molumrnts of whi<.• h shall lui\'(' IH't'll im•n'nl-ied durin~ 
such term, exerpt such offit•cs as mny be filled by elections by 
the p eople. '' 

lf the positiou of food inspec tor is a l'ivil offi<·c, then you would 

lrnvc n o author·ity to appoint a memhe r of the 0C'IIC'm1 Assem hly to 
that po~o~itiou for the rea!olOn that the cn1oluments thereof hHVl' 

hectt inereased while t he appointee was a m cnrbcr of t he Gcnerul 
Asl-i<'mbly. 

A c ivil offic·c is thE' g'l'clllf and pos.-.<'ssion of t h P. soVPI'('i~n power 
aiiCl rontcmplates the exen·ise of sovere ig-n ;u·ts. It a lso cuntc;>m
plates a fixt•d tenure, tldinitc duties, t h e tukiu~ of au oath and the 
fil in;,! of a boucl. Sut·h wns the holdiu~ in the <'BS(' of State v . 
, pu ulcUny, 102 I owa 639. 

[n ~ 'Vords and Phrases, page 11 99, it is t;nid: 

"An 'officer' is distitlf.!'llislrctl fr·om llll 't'rnployc' L>.v the 
;.!I'<'HlCl' importune~, clig-nity mal indC'pC'ndcrH'C of his posi
tiou, in b<'ilt~ J·eq uirctl to take llll oflleial oatl• , and perhaps to 
g-ive an official bond, in the 1iahility of misfcasanl'.e in offi<~c, 
mal us ually, thoug-h not uccesRurily, in the tenure of his office. 
City o_f Ualtimm·c v. Lyrnan, 48 Atl. 14!), 14G; D2 Mel. 591." 

Now, section 4!J!J!l-a3lh, supplement to the cod(', 1913, p rovides, 
alllOII~ nthc.>1· fh in l-!s, tJrat the flairy and foo<l <·ommiHsioner muy , 
with the c·onsc•nt of the cxceuti ve council , appoint s ueh assistants 
us he may deem necessary, 

''and they shall pcrfor·m snch uutit•s ns may h e assign ed to 
them by t he stntc food and duit·y commissioner." 

1' ht'l'e is nothin~ in that cmploymc11t tl1nt even Havor·s of u. civil 

offi<·c, ful' assistuu ts at·c 110t appoiuted fol' uny definite tenu, Hor 

do tJH',V ('X CJ't•i'\C any SO\"CI'Ci!!ll J10Wt'I'S1 but 011 the ('O i lll'UI',Y, they 
are l'l'lfllirl'tl tn perfonu stt<·h dutieH as ~u·c ussii!JH'cl to t hem by 
1l 1<• s f uh• dai r.v and food <·ommissimrCJ'. 

f <llll thcn•f(JI'l' of the opinioJI tltut tJH~ uppoiiiiUJl'llt of U lllt'IIIIJCI' 

of the :1t5th Oencl'al A~embly to the posi tion of fooJ inspN·tor· 
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or a<.;.'ii~tant uudcr scct i<JII 4!J!J9-a31h, snpph•ment to the code} 1913, 
docs n ot c·c,mc wi t hiu t he inhibition of seetion 21, art icle 3 of the 
(·onst itution of I owa, evt•n t hou::.d t t he l-'a la ry &ttached to such 
pos itio11 wHs int·rcaseu while the appointee was a member of the 

:JXth General A ssembly . 
Vl . H. C. K EN OIOCK, A ssi~la nt .Attorney General. 

.EST.\BIJISlDlK~T Olt' ST:\TE P t\UKS 

Stale hoard of con:;e r vat iou , w it h w rillen consent of execu t ive council, 
m ay c:-;tah llsh s t ale tlark:-; on the border of any lake in the state, and 
the executive council is autb or ized to improve the sam e. 

Mr. 'fom J~oy 11to ll , Cou nty Att.ol'Jil')', 

J~'orest C ity, I owa . 

Jtlly 2, 1920. 

I )(\at· Si [': 
Your I ett t·t· 0 f n•t'l' ll t (l ate <tdd ress<•d to A ttoru ey G l'lll'I'U 1 II . 1\L 

llct\' Jtl'l' h as hc(' ll refetT<'tl to me i'o r attention owi n~ to l1is absence 

f t·om the ('i ty. 

You state: 
" I Hil l \\Titin:.r you a t. tlu! iustaw·r or ll lc {Jake !\tills ( Iowa) 

I m p t·o\' l'll t l 'll t A ssot· ia I iu11 . 

' ' 'l'h<'~P ~t·ttt l <·men a re \'l' t·.v nnwh i ttt C' I'l~sl l' tl in the iuq)l"ove
lll f' llt of Hil' l' lake, lot•ah'd i 11 11t is ( \V inll t'lnq.w) ..:nu nt y and 
\VoL"t h <"OIIJ tl , .. 'l'll<'y h ave ht• ,~n inl"o r nwd hy the par_k ~,oal'~l , 
o1· t'Oili-\«' 1'\"Ht,i'on ('Oilltn i s~i ~ J ll that :-;ai d board , .o r l'OnllllJss.ton , ts 
w i thou t aut h or ity to pr<Wl'l 'tl lo n·:-.lol"L' atHl llllpn)\:e til ts l al~e 
witlt<JUI t it<• ll'~ i ~ l ature fi r st. havit l ~ passl'tl \c·g-islalli'll au t h or -
iz iug lhl'Hl :-;o to <lo." 

Y oll theJt ud<l : 

"I ,,·ou l<l \'(• t·y ~l'l.•a lly apprec·iak your .'1JHi t toll upo n Lhe 
q ues tion o i' tit<' lH'I'('ssity of le ~,!· is l at . im~ hl' ll l~ pa~se1l h<.•forc 
the hoanl is lll ttlto ri r.Nl to t'C'store uml 11\l}ll"t• \·c tltt s l al<c :\nd 
pu r l' ltase the la11d t hat may be n cL"essat·y t o properly d o so. 

~0 far al-i I am ahle to us,·et'tnin no (lnit·in.l opinion has ever been 

t'l'lltl t•t·cd hy t h is <lcpar·tmc11t 011 t lte snlJjeet. 

Ct~rt.ninl y no ~ct· ious qH<':o4inn l' <l n lw k gally r ai:-a•d to t ltt' poW(>! ' 

o f the ~tutc hoan1 of <·onsen·ut iDII , liy a1Hl wi1h th e \\Tit t<'ll l'OI1 -

!:iCHt of t he execnti,·e l'OHn c il , to est ab lish sta t<• parks o11 the honle t' 
of any lake in the state of l owa, uor cun the 1·e be auy d oubt that 
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the executi\e council of the state of I ow·a is fully authorized to 
purchase or condemn land bordering on such lakes to be used for 
su ch purpose. 

Chapter 236, acts of the 37th G<?ncra l Assembly, as an;wndcd 
by chapter 368, section 1, acts of the 38th General Assembly, 
expressly provides: 

' ' The state boal'd of conservation , by aucl with the written 
consent of the executive counci l, is hereby authorized to 
establish public parks in any cow 1ty of the state, upon the 
shores of lakes, streams or other wate rs of the state, or at 
any oth e r place wh ieh h a \"C by r eason of their ltwat ion bec·om e 
h i:->toric or '"hich are of scieutific interest, or hy r eason of 
thci r nattu·al seen ic beauty or location become adapted there
for, and said hoard o f con servation, u nder the supe rvi~ion of 
the cxccu t iYC t'O ll llti l, is hcrchy aut.horized to improve and 
b c;>aut ify such parks. When so establish ed they shall he mndc 
a<·t•(•ssib lc from t he public h ighways, and in onk r to cstahl ish 
sw ·lt parl~s t h<.> cx<•c·u ii\'e <·ountil s hall have t ht' powe t' to p u r 
<·ha. c or cmtd c•mn lancls fo r suc·lt pnrposC's and to purchase 
und eondf•II IJI ];wch f<Jr sa id hi:.rhway p u rposE's." 

Afl l'l' a st·atc pnrk has h l'<'ll formally est ahl ishc'd on the h o t·<h •r 

of a11y s p <'eifk laJ,r, tlt ru sw·lt lak e HHl.V ],c impt'o\·t·d ll tllh'r t lte 
<lircl"tintt ol" tltl• st a t<' ltoanl of i·o ttset·vation} hy untl with t he eon 

S<'llt of t.lte exenttin• \:Ot ll t<.·il. 

Cltaph' J' :3:31i, sL't: tion G, u..t s o[ the :nth ( :Pneral Assembly , as 

auH·tHlNl by dwpi Pt' 3(iH, scdions 1 mtd 2, ads of t he :HHh 0PIIera1 

A :o;s<> ml 'l y, pl'OV itles : 

' ' 'l'l 1c ~";tat e ltoan1 i>f <'OIIS<'n ·al'ion sha ll pNmit. th e i HIJll'ovc
l llC'Ilt of sm·h par ks, w ll(• n establ is iH•<l , o r t he illlJil"OVl'llWIIt 

of bwl i('s of walf•r·, u pott tl te lumh•r ot wltic•h s ll<'ll pa rk~"> may 
hl' <'S ti!l tl ishl•d , lty 111f• <:'XJH'tttli LU I"(' of pri vlll l' fll' other f l!llds, 
sn <·lt inrp r·o\"C'I Il ('ll t to b e d ot tf', hnwcn• r, Ulllkr· th e (lit'CC" t io11 of 
1h c s t .:tl l' boarcl of enns('n •ation, J,y and with fit<' <·onsent of thn 
cxcnttin• <·omte il. 'l' hr rxt' I'Utive <'OUII<'il may ,·a ll uplln any 
Hg'<'Jll"ics of t it<' state for a ssista111·e and in fo rma tion . W IH•II 
s tH.:lt s1a tc ag-(' ll<·i<•s' tt·a vl'lin~ C'X J >C~nst's ar·t· not. ntl t<'t·w ist• p ro
vidPd fo1·, t lt t•,v shall he paid f rom 1lrP pul> l ir! s1atl' parl<s fun<l 
ns nt lt c r 1ra \ 'l' ) i11 g expC'ttsf•s lll"t ' paid. " 

'J'o prov itl c funds to ('O\"l'l' the <·ost <> f C'Sbl lllislti ll~ Htal f• park ~, 

fl tt• pll l't·hasP of lattd ancl impl'ovin g tltc sam e·, 1o::dher wit h th e 
iutpruv<•nwnt o[ any 1akl' hot·de r in g on ~aid park, the O <• ne r·ul 

.:\ s;-;c•mhl ,'r· of LO\\'U has 11 0 1 OJdy HJil'l"O)ll'iall-<1 ottt or th e fis lt an cl 
ga m e protcdion f11nd 111 ty amount t lw r<>of 11ot ne<·c::;sary f ul" tlw 
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"uppur·t :11111 muintrnltll t·c (If thl• ~talr fish and ~tame dcpartmrnt, 
hnt lt:s- :ti'V lllUUC U S)>rl·i fit- appr'O)ll'iation of $100,000 available 
annually. 

Chapter 236, section l I, ul'!!-. of llr<' :37th General Assembly, R.~ 
arnendru hy chapter 368. '>l'cl ion :~. utls uf the 3 I I! General As:;cm. 
bly, provides : 

"For the purpose ()f (·arryirr).! intu cfl'e<'l the provisious of 
this chapter· then· :-.hull he uppmprintrrl out nf_ the_ fi~h and 
,~:a me protcl'tion fund urry pnr·t i11n ther·eof whrdr rs 111 the 
jucl~rment of thr rxt·t·uti\'t' f•otuu·il unnc<;CS!mry for the !>Uppo_rt 
nne! maintrnlltH'<' of tlw fish ,'Hid :;r;mu• tlrparlment, nntl 111 

r•tltlitiun t h<•r'l'lo tl u• r•t· slulll be npproprialcd annually out of 
nrn· mnnrys in tlrt' slutr l t'!'!ISur·y not otherwise appropr·inlrcl 
th;, sum ,;r our hunclr·rcl thou-;urul dollars." 

11 i~ Lh<•r·dor·t• upp:tt'PII I in ~o fnr· aA the powe r• vested in the 
hl al;· hn:tl"<l of l'llllSI'I'\'IIIiotl to est ablish stute purks, hy and with 
tlrr "rittc•n c·c> ll~rrrt ol" llw CXN'Ul i\"1.~ ·eonrll' il , as wdl !If; the 
antlrot·it.v Ponf,• rt·t·tl IIJIOII lht· <'XC<:Ht iv<' council to purchase or 
c·n11<lrmn lunll fnr ... ll<· h pllt'post•s. a11d to improve lakr, on the 
lumh•t·~ nf \lhit·lt ''~~' It purks urc e.<;lahlislred, suc·h power nrul 
authori t.v f•h•arly l'Xi~ts. 

11 ull"t'H'I', th e• 1(\IPNtiurr mi~.dtl ar·ise as to the ex pcndiency of 
t•o.,lllhli,Jriug n ,tuft• p;trk a t any par·tienlar )o(·ation in the state, 
"" \\I'll 1rs tht• frrruls ·uvailuhlc fur· the Jllll'chase :md improvement 
uf tlrt• o.;mm•. lo~t·tl u•r· " itlr tIll' hrkr that mi~ht llfJ rder· thereon . 
Bnt tlrt• ... t•ctnr ... t it•ll' dn nnt afTt•d thr powt•r \"!'sled irr the stale hoar·<! 
uf t"UIIM'I"\ at inn :t ill) l ht• I'XI'I'Ill i \"(' COIIIICil to CstahJish state pnr·ks 
urul im pnn·t• I ht•nr. 

1 "ill adtl , ltmq•wr·, tlwt a t•nmlition cxi l!. which might pos.'li
hl)· t'llll'r into tlr r fl'a,ihili ty of cslnhl i:-.h ing a :-tate par·k on the 
hurdt•r of Rit·c• l11kt', mtd that is the fact that the execlltive council 
orilt•n•1l t>uill lukr dr·ttillrd in c·onrl('dion with the organ ization of 
n dru i rw~-tr d istr ict. 1 a111 not suffic iently infot·mcd to determine 
t lrl' pt·o~r'l'S." nuulc in tire fct~·malion of such a distr·ict , bnt i r the 
distri•·L hm; hi'P tt fully cw~arrizrcl mrd the reclaimed land is now 
hl'illl{ l'll ll i\'atrtl tlrr <·os t of purrhasin~ or condemning land in 
llll' dmirru~c di:-.1 rit•l uri~lrt lw so great that lhc exe<'uti,·e council 
\\ ould nnt f<·c l ,ju ... t itird in aut hm·izi 11 g- so Jar·gc an expcoditru·e. 
Hut thnt is a qm·~tio rr of poliry which the executive council shall 
uctcrnrinc, und ducx not go to tbc (j u~tiou of power vested to the 
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'itltlt• bn:u·d or ('(li1SCr\"3linrr aud l ht' t'\('<'lllin· l'Ulllll'il In ,.,fahJj,Jr 
.,talt> parks und impmw lh•• '<IIIII'. 

\\' .H.('. K f:7I;Oilll'" . • · l.~.<i.,/1111/ ·'"'"Ill !I Cit Ill,.,,, 
T f:S n U:: OF AI' I'OJXTT\'F. Of'F H ' Jo: .U IOJ ,IS JII-:11 ll\" lti :I' J.:.\1, OJ.' 

l'iT,\ Tl"Tto; Gl\"I XG l'CI\\" . : 1( TO .\1'1'01:-iT 

The abolition or an appointive bonrd. wllhout n M'' lng rlnufr n!l to 
nppolntmenh<, ipro fut:lo termln:lt lng the tenure or nll RJII>tltutln otflccM! 
thereunder which a r <' or Indefinite duration. Henr<' with the I"CJH!Ill or 1.1 

statute authorizing appoin tml'nt or s t:rtr ,·rtrrlnary ~urgeonK oll rommls· 
slons te rminate on such repeal. 

Mr. Peter Mnlc:olm, 
.July :!!1, 1 !1:!11 

St ut c V r teri nar·ian. 
Dt•llr Sir: 

\Vc have your request fo r 1111 opiuiorr 1'1"0111 tlli -; tlt• tmrt ll ll'lll np1111 
th(• followin~ propos it ions: 

" fn a law enacted by thll :iHth C:t•uc•rnl Asst•nrlrly, t• lrnpt er· 
2S7, the po we r or appoillting a~si:..t nllt stnft• \'f•tt•r·iruu·iuu Wlli'l 

lr:msfer·r·ed to tire comrni.o;sion of nnirnnl lt C'nlth . 

"The condition existing nt tltC' pri'SC'nl time i~ thnl lhC'rc 
arc a great many a'>.,.istarrl xtute \'f'll'l'lllurians !W:tll cl'Cd ti\'Cr 
tlrr state wbo arc holding t·umrui~->Xiems n11ull' prior to the 
pas.o;age of thi!i: act. 

" fn behalf of the commis~iorr of swimnl lr rn llh T wnulcl like 
to ha\'1' an opinion as to wlwt eli..,pu.,it icm, if any, should 
br made with the out..tanding N•rmrr i".,imr'l." 

R<'Scarch has failed to cli..closc any opiniiJn of the supreme rourt 
of this Rt:rtc draJing with 11ny prO(lQ!o,i t iun '-i ruilar· IO tlr l' one pre• 
~t>rr tcd in your inquiry. \\'r !-.hall lhPrf'forl' aclllre'<~ ouro;eh·c'l to 
till' legislative history o[ lh t' slalnll"' with r<•fcrcnt•(' fer lhr appoint· 
mcnt of assistant state wteri11nrion ~;, and we '>hall then npply 
what we deem to be the pro1>rr rul l>s of con~tnll'tion to such cn•e<;. 

Under the pro\'isions or Rrrtion 2:i:J!l, ~upplement to the t•odc, 
1!11::1, authority to appoint assistant state YCtN·innry l!urgeon<; wa'! 
vested in the governor, and WP a<;.o;umr from lhr Rlntrmcnt mnde 
in your letter that the appninhocrrtR rf'frt·rcu to were maul• hy that 
officer. 'fhc 38th General Asscmhly, by the cnn•.·lmcnt o£ •·lwpl<.'r' 
287, repealed section 2533 of the supplrmt'llt or 1!)1:l, nnd fur·t lrer· 
provided that the commiAsion of nnirn11l h t.'ul th he (•mpuwt•retl to 

appoint onr or more vcteri nnr· ians irr <'lll·h c·t~tllrly us lt'~i~.t nrr tN, 
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an <l fi x t llr c·nm prns.ttinn t lu"rrof. 'r his nc· t c,f the 3 t h O E> ner a l 
As .. ,.rnJdy IH••·:tlll (' C'fl'<•r-tin~ A p ri l :~Ot h . [ t w ill t ht' r t' fo re ht> not ed 

ll taf at I h;l l t iuw t Ill' :t ppnin t iH• powrr (If I IH' g'O \ 'f'l'lW I' wn~ tc n n i
Jtalc•cl , a ucl t hat • • PJ H•i n tin~ a uthority llt <· rC'<~ I'I <' r hc<·am e \'Cstcu in 
IIH• c•()J IIfl ti ssioll of <111 imnl health. 

'l'lw J> r<'<·iHe qnN;t ion n ow p r csen trd is whC'th cr nn a ssis tant 
stntc w •l <' t'in<ll' inn }l(l ld ing office u nclC'r a p ower o f appo in tme n t 
whic·h 1C' rm inntN1 on April 30, 1919, is 110w ent itlcd to exercise 
a ut ho ri ty thcr r aft r t·. 

T he Hl1 Jl l '< 'II1 C' <'om ·t nf N t>ll rask a h a (l h C' fOt'C' it n qn cstion o f 
sOJll <'wlla t si mi lat' n at ni·r, and it wa-; th C' I'<~ l tclcl tha t nn appoin t 
nH.'nt u n limitC'<l as t n its 1<'l'lll <'on ti n tH's in f o rc ·c 1111t il 1'('\'nl\:ed , o r 
11nt il t he au t hrll·ity J,y whic·h it was made N':lRPS t o cx isL H en (·(', 
tl ~e• a holi t io 11 nf a n ap point i,·c boa l'(l , w it l10n{ a ..;,1\'i n~ c· lausc as to 
ap poiu tnw11ts ipso facio, fprm iwtt <'s the• t l'tl\11'(' o f nil :t p p () illti\'e 
offic·t•s. T his p ri tu·i pl<' of law fi nds Sllp p o l't llt, t Oll l,\' itt tii P rC' po a1~ 

of NC' ht·aska, bnt also in lh <' rcp()rts nf A labnma . 

S tate I'. Norrl'(l of l 1ublic J,,mcls, 7 ?'\rh . .J.~ ; 
Nidwl.~ ·1·. M omplmlfrT, 4 Sic•\\', ( A lu.) 1:1-t: 
1'h roop on l' ublic Officrrs, S<'•· . :10-t.. 

It w ill thr t·rfor r he ohs<' t'\'<'tl that n p pl,\' in :,.r t.l 1<' p r in1·iplc nhovc 
a m tot i!Wt•<l , t hat t he t rllt ii 'C of offit ·c o l' n il ap poi11tees of th e g-ov 
<•t·nor 11t llh ' t' th e pr ovisions of sed i<>ll :2:i:t1, I C'nni n at1•d upon tl te 
tnk iu g- <'fl'ect o f (•hnpter 2R7, ads of t he :~st h n cncrnl A ssembly. 

Jf Ut <' np poin trrs of th e guYcrn u1· a rc ~~ ill a t t ,•Jttpt.ing- to n<" t a.o;; 
s tut c \'<' t <• r inariaJts \\'e offt' l' th e sug~<'stion t ltnt yr•H 11oti l'y t hcm 
tlntt thci a· c•mllmissions haYc !teen uu ll itil·d h y t ltl! r<' p <' a l of t he 
pro\'is ion of t he sta t u t ' a uthoa·izing t heir appo i ntnH~n t. 

B . . J. PowERs, Assislanl .Atfor11ry U rnrrn l . 

CE~Sl S--TI~H~ 0 1•' T AJ\.1 1\( .i l~ li'F .E('T 0 1•' 

Cen s u !'l taken b y t he national govern ment hecomes cffccti\'e, f or s tate 
pu r pO:-iCS from :tncl a fter pu blication hy secretar y of s tate and b en efits 
cla imed or n r ls lng rrom or on accoun t o r increase in JlOPII la tlo n canno t 
a ntedate s uch publication. 

Mr. S. 13. Qu art011, County A ttorncy, 
A lgona, I owa. 

Dear S ir: 

OctnhC'r 7 , 1920. 

Your rcqn('~t for the opm 10n of t his d cp a r tm:'nt on t ltc follow 
ing q ucstionltns b een refer red to m e fo r n tt r• ~tti oll . 

# 
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You s tate : 

"The clerk of our d ist r iet cou t·t has ,j ust r erciYed ad\'an ce 
notifi<!a t ion f r om the cen us burea u of rhtm~"· in popu la t ion of 
K~~~uth county. Inasmuch as t he (·h un~r::. will in all p rob
abtlt ty wh en confir med affect the salurirs of n u umhe t· of the 
county offirc t·s they would l ike to know when t he u ew salar ies 
will t ake effect . 

" J nn~m U<'h as the census was t ak en som e l i ttlc t ime ago all(] 
t he r eport thereof is long oven lue, would thc <.· h an~e in salnries 
date from the t ime the r 4:' por t wns du<', or from the t ime t he 
!'<'port was r eceived , cer t ified and published ns required by 
~ta t u te ? ' ' 

, ef't ion 177 -<' of the 1913 s upplem en t to tho code provides in 
pa.1·t as f ollows : 

"Wh ene\'C' l' a general censm; is tal\rn by the n a t ion a 1 ~O\'· 
Ct' tl tnClli i t ~hall be the d uty of the !;<.'(' I'C'tn r y of sta t e t o pro
c· ll t'C f a·om th e supcrYi~or of stu.:h <'<'l lsus ot· othrr p n> p<'r 
federal offi<·ial a ('Opy of sueh pa rt·of saitl l'<'II!';Hs as ~i\'cs 
thC' pnp11latiou of the state of Iowa , by t•t,unt ies, a nd tl te 
pnp Hlation of the c·iti<'~ and t owns of I owa, an <.l fil e snnw in 
l 1is offic-<.'. H e sha ll then at once <.·nnsc s nt· h C<'llsus r<'port, 
;.rivin~ the population of t he state hy <.·onn ti c..•s. a nd the 
tl tr population of t he cit ll'S a JI(.l t owns of l owa, to he 
p nh lisltC'tl OI H'C in ea1'11 of two d aily llCWS[Ht pe t·s of t he 
!'. 1 il f C Jt il \' j II J! ~(' I I(' I' Il l C j l'C ll l it t i 011

1 
a 11 d f l' 0 Ill illl d U I' t t' I' t h (' t1 U tc 

of <.:11d1 puhl ic·at ion ~aid l'C' II S UH s lt a ll be in f ull l'ot·l·c und 
d l't•d t It ro ughout t he stat e." 

rt is lll <t tl e t lte d ut,v of t lt c src.·re t:t ry o f s tate•, wlt<•n a g-c ne t·al 
<'<' llsus is t akC' ll by tl tc• nut ional g"o\'f' l'llmL' III , to ol ,tni n from t he 
prnp «'l ' fpclt• rul orlic·f• r a c·opy of s ud1 pll r t of th ' t•e n :-~us as 1--{ ivcs 
th C' pnpll laliuJl <,f t it<' stah• uy {·ou nt i<•s, nll ll fi le s w·h in his nffi t·e 
and pub lish sa nH' in twt> d u ily newsp:tJI(' I's i 11 tl tt• s l ;l l t•, f m m a nd 
al'l t' J' w lt ic· h ti tHe said c•rnsus ~l tall h<' in f ull f o1·c·r a m l rffrct. 

lt , tlu•t•t•forC', follows that t he t· h n ll gt~ i11 pop u lat ion s hould uml 
lll ust tlal <' f1·om that t im e ancl any h<' ll<'fits ,.Ja imNl or ar is ing f rom 
o t· o n a<·c·otmt of an increase in population r umtot autcda le su<" lt 
p u b l it·a tion. 

.J. \ V. SANLH'HKY, A issisl:mt A florHry Urn rnll . 

KX 'I 'H ,\IHTI ~(t JNSANF. PATI F. XTS 'WHO J.:S('APJo~ F H OM STATI<; 
HOS PIT A L 

Tlw Ia w p rovid es no means for ext radi ti ng a n h Hm n c pcr~;on who escnJles 
fr om ouc of the s t a le hospita ls for iu sanc to a n other al a t e. 
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Ml'. T . /\.Goodson , County Attorney, 
Bluutnfield, Iowa. 

Dc·u r Si r : 

J uly 31, 1919. 

Yo Il l ' Jet tcr· of the ~1st iJ tst. adchessed to .Attorney General 
If . ?\J. l [a vnc>r has been referred to me for reply. 

You state i 11 suLstancc that a man by the name of M cAvoy 
was committed to the State H ospital for I nsane and that he 
escaped therefrom and is now fouud in the state of I llinois. 

You . then ask whether . o r not there iH any statutory provision 
f or compelling the return of sa id Mt•Avoy hy his guardian. 

There is no statutory p J·ovisiuJt permit tiug t he requisition of a 
patien t who llas esca ped fl'nm one of our· state hospitals for insane 

and who is found in ~mothe r state. 

H owever if it is dcsi"red to secure his r·cttu·n it is possible that 
' 

you might secure it by tal\i11g the matter up with t he local a u thor-
jtics in the county wh en· IH• is 11nw loeated in lll i11ois, and if he has 
not hc,·on"te a resident of thu t couuty and st. ill has h is settlement 
in your cou nty, n11d y ou can furthel' show that he may become 
a cha t·gc 011 the count y where he iH 11 o w located it is possible that 
you might indue 1~ th e luc·al author·itics in Illinoi::; to r eturn him 
to Iowa, which 1hey would have a right to do. 

Otherwi::;e I do not believe that you ca11 force his return to this 
state. 

W . R . C. K EN ORI CK, Assisla.nt Atlor·,tey General. 

UO(; IS NOT ,\ DOMF;STI U UE~\ST UNDEH SECTION 4818 OF CODE 

A dog 1~ not a domestic beast wltbln the meaning of section 4818 or 
tho code making It a crime !or a nyon e to "ma licious ly kill, maim or dis· 
figure any horse, cuttle or other llo m cstic; beast of anothc·r. • • • " 

Mr·. C lnude M. Miller, County Attorney, 
Iowa City, I o·wa. 

Dear Sir : 

Juue 17, 1919. 

\V c h avo yo1a· lettet· of .J nne 12th in whieh you request an 
opiuion ft·om this tlepar1rneut upon the following matte t• : 

'' [ !:; n dog a 'domestic beast' within the mean ing vf section 
4818 of the code '/' ' 

L 

OPINIONS RELATING TO MISCELLANEOUS l\1A'T'TrnRS S ll 

The section to whic·h you refe r pt·ov idcs :1:; follows : 

"If any person malic ionsJ.,- kill , maim o t• di~fi!.!'t ll ''' an~· 
horse, C'attle or othC'r donwst it• h N l. t nf nnot lw t·, or nw lit·iou-..ly 
admini~ter poison to nn:v !'lH·b anim nl. ot' f'XJlf·se any poi~onous 
substance with interlt tha t th<' Sll lll c ~lulll 11<' takC' 11 by stwh 
animal h e !'ihn11 he imJwisonNl ill th r lWllit t• nt iar,\· 11nt t'Xt'l'l'tl
ing five year~. or imprisoned in t iH• Pnnnty jniJ ttnt ('X('<'edin~ 
one y ear, or be fhH~d not ('XI'eE>-ding t ht'<'P h11wlrPd dolla rs . '' 

Our supreme C'ourt has had oeccu:ion to pa~s n 11011 this !o\<' t-1 itlll i 11 

several instances. In the r~se of Stale 1'. Em:loll'. 10 Inwtt 11 5, th<' 
court h eld a hog was a " d om('. t it• lwast :'' in t h t• l' tlSC' of Stnl1• ' '· 
Harris, 11 I owa 414, an ox w:;~s lt r ld t o hC' a " <lomr~tie IH'nst; " nnd 
in the case of Slat e t l . Li1rdr , 5-l Iowa 1:1!), alHl in Sfolr 1'. H'illialll
son, 68 Iowa 351 ; alRo iu the l'Hse of Slalr• l'. l .iryilt[oo l . 107 I owa 
344, it was held that the ma iudng o r llisfi~uri11g- of a horsC' wn~ 

pun ishable under th e J)I'OYisions o f th i!-:i sedio11. Bu t 11 0 <· nsC' has 

been found which prE-St:'J1ts th <' l{ll<'stion of whrtlter m· not. n dog 
is a domestic bea<;;t within thr 111 N111ing- of t his statnte. 

However , under an Nlrl~r s tat u te of Minm•sotn , pro\'i <li n~ f,w 
the pun ishment of persons "who sha ll wilfu lly (lll<l ma li1· ionsly 
kill, maim or rlisfigure any h o r·se, <·attlr 0 1· othel' hC'ns ts of anotltC' t 
p er son '' it was hPid that a dog- wal') 110 t a beast wi1 hi11 the menuing 
of the statute, a1 td the eom·t sai<.l: 

" It may be cliffin 1lt to detr r·m i 11c .in all t'I.'SJWc·ts what 
an imals t lH• t cr·m 'beasts' a:-; used in th(' s1·11ul <' indnd~s, hnt 
it may he fail'ly assum Nl . as it sf'l' lllS to Hi t•, I hut a ll S tll'lt a ~ 

haYe, i11 ·lnw, n o Yalu C' we re not ittl<•ndr d to be itt clwlcd in 
tltat l!<'ll C' t'a l t cnl). Hnrse~ nwl •·nl·llc• han• :111 intrin sic valur 
whit~h thf'it· nam<'s import. and it i~ hn t n ':tSniHtblc to s npposc 
th at _fiW inte11t io11 01' tlte Ja w \\' liS, ill IISi rt~ t h e t PI1ll ' h t•U"\tl.i, ' 
t o in<·ltHh• sul'h oth <' J' Hn irtutls :-1s tllil ,\' ~, n,p< · rl .v t·o m C' ulldf'r t l1r 
nnme o f bf'n s ts, ll llll ns hHY<' <li t ill trd ts it· va l tl<' i11 t lr~> l'il lli C 
sen sf' that r-l1rrP is va lut~ i 11 ho t'i-! ''S. o. f'll ntrd l'O\\'~ . 'l'hr' t r nn 
beasts mny W<' ll h<' ini, •Jt d r cl to in c· l ullP H~"f'" , mnl r-. , s l•rc·p. 
sw i m~. and , pcrhap~ . ~omr othr t· dotn <•:-i l it·H f<•d nnimil ls, hut it 
would hr gCtiug quit.· ' c'" 1'<11' fc1 holcl tlwt d o!.!" wc t·r int r nd rd 
A c·t·i m inal ntl'ensr s hc Htl cl lt ( t t hf' t•t 'c>lltecl lJy 11 11 u nt·c·rtaill HtHl 

d onht!'ul rons tntdinn of a :-.tnt11t r. lf the re he attv cloubt in • • 
thf' eas<', JWn al stntnf <•s :l l'c' to h,. RO con ~tl'n ed ns n11t to 
multi pl,v felonies, m tl t•S<.; til e (·nnst t·u<:tion he ~nppor1 rrl hy 
r x press \\'nrds. or by a rc asun ~tblc i111plicatio11 . U.S. v . Gideon, 
1 Min 11. 2!12, 2!JG." 

The ->npr·rmL' <·on1·t of 'PflnnPsSC'r llf'lcl 1hat u dog· was no t a h<'nst 
w ithin the meaning of their stu t ute with r cfcr('ncc to t he killing 
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uf hr·a .. t... In dt·•·idllt'! tl11• ,.,,,, . h .. ,,,.,,. , .. tltt· t'lllll'f ad111ill•·tl th:tl 
tl.t• fool'lll "),p,,.,J" \\1''- lu·u:ul t•llott!!h to int•ltul•• do:.:.;, Inn lta-.·ol 

tlw dt•··t-:tnll "" tlw "1'"111111 tltat tlw lo".!i .. lali\'<' <llll'lll \\ a.; tll•l 111 

1111·hul•• do:.!" withiu 1111' tn•·:llltll': .. r tit•· ... latut•'. Strtft 1'. / '/u/1,1"· 

I 'l't·lllt. t '•"' :11 .\l .. tt iu ;\I aim• it h:•" hf'l'll It ·ld that a ..,lalut•• 
:n.ddn~ it a l't'illlt' tu 1(11 ur \\o11t11l ''dolll«'"li•· ;Htima),'' dnt•.., 11ol 
"JI)tl~ tu ktllin:: do·"'· Sl<1/1 1'. ll t111 lltltllt , j;-, :\Jr. ;jti:!: Hi .\111. 

H1•p. ;):!:1. 'l'ht·t·t• at'\' 11 l'••w d•···io,ii'Jt'- to till' r•ut.t t·ar.'· ldll't't' IIH' 
o.;falnte ""'d till' \\nnl,.. ".J.,nH•..,lit· a11i111al" ur ":lllitnal ... ," !tnt 
wht•t't• tl11• word" " domt••l it· l~t•a.,l" an• 11'-<'tl the det·i,icm;; at'•' twarl,1· 
a ll in at·t·tll'<l ll'i t h Lltt• l'ttlc· anllulltll't'ti iu the 1·:txe of L'. 8 . 1'. l.' idum, 

SIIJJI'II. 

Tu thil' sa nt '' •·otlllf't• t ion \\t' dt>-:irr to t•a ll your allt•llliou ICI lhP 
1'1 ti C' I hal wltPr•• lh t•t"<' <11'1' !!«'llt' t':t l wurd" foll•nl'i II).{ Jl" rt i•·ula r or 
'-P<••·ifit• \\'Or.J, I ill' fcol'llll'l' 1\llt.,(. h1• !'OIIIillcd lu tltiii!!S ul' I Ill' ioo;tllll' 
ldud. J\ ppl,rillg" I his rll lt• to I h1• t'tlltslnll·li<Jll nl' liH· ,..t;t t utc i11 
qu N<t inn, II'(' rio 1101 think it t'llll h(' ;.ai1l t hat the lt•).!'is laltll't' 
illlt•llth•d to in<· lud,• dn~~ 11 ithin tiH• lt'l'lll " t.lo tll c·:-; ti,~ hra;;V' whl'n 
tltr s pt•l· ifi,• \\Ords pt·c ••·t•dlltl-( l't'l't't' to " hor;;c" a mi "•·atllt•." lu 
fat·t, J.ounw of th!' I'OUI'f-;, in a pplyiu:,: the rule ;,ho\'O atHHIIIIH't'd , 
lt:tl'<' j!llll!' 11 ).!'t't•at dt•:d l'arthPr lltan it. is lll'l't:'s-;at',\' fur 11-. In ~~~ 

iu holdtn).!' I hat a do!! j, 11nf withi11 tht• lt•rm ' ' tl,Jtlil''-1il' l<ca~t" "" 
wwtl i11 !lilt' J.olatnlt·. Fur ino.,laHt·r, that a bull is not itu·httlt•cl 
lllll ll•l' lh1· wurd., "or uthrr •·altle " as us<>d in a statuti' 11hi•·h 
nw clr it illllit·ntahh~ fut' 1111,\' pct·.,on lu \\autunly 01· t·nwlly lwat. 
:tbusc m· ill lt'Pat any hot.,<'. IIHll't', 1-{rlclin;!, nwiP. II""• ox, t·nw. 
heift•t•, '-h'(ll', '-ht•••Jl, Ill' ntlwr t·att lc. lr.;rrllrcrlcwd on , lululory ( 'on
.~ lnt('l ioll, :;ct·tinll :.!tiS, pa~e :1:;1. 

We ol'o dt•,it·r to tlit'!'<·t your atteut inn to thr fm·t that tl11• 
Jli'Ott•l'tiull l!l'alltrtl mnny nnimuls is not rxtrncl!'d to a do).!'. Jo'or 
illstmwt•, l>cl'linll :.!:Uo ol' the 1!113 s uppl!'meut ~>lalr-; that it il' 
la\\ful fur uuy Jll'r'on tn l<ill a UOI! wurrying u:· utlm·liin~ ~hl'l'Jl 

n•· otltr•t· 1111inwl>~, o1· utlt•mpting to hi t<• lillY pt•t·soP, nnd II'<' l'lll'tht•t• 
find thnl t·hnpll' l' GO of the llt•ls or the :37th (!cucral .A~N'llth l,r 

Jli'OI'idco, in pal'[ ns fulltl\vs: 

" That it ~hall hC' unlawful for ony do~ to nm at lar~c 
11 ithin thiii ~;tate lwl \\ l'l'll Rll ll flCl and snnrist•. except dOh'S 
whil~ iu lht' t·hmw o t· a cc·ompanietl hy their nii'IICr or it·nillt't'. 
• • • Any rlo~ founcl at larg-e and upon the ln11d~ nf 0111' 
uthct· thun its owm•r c·onll'a t·y to the pi'OI'i<>iolls lJCreor shall 

OPI1'\ IO:\~ P.EI. \'r!XG 1'0 ~II ~C'I·: l.l .. \Nt;:O\!S :\IA'l"I'EHS l-l:l 

lw d"t'llll·d u tn -.p:""''l' nnt] lllll\ he• l:ndull\' hillt•d Ill tht• 
"'''!lt'l'. :1!!<'11 1, t'tnpln~r' or '"''''ll'illlt nl' •aid t'uml ... : pro~ul 1•d, 
"""'''"''· that nothin:: in tlt i .. :wt •hall h,• tl••••lllt'd lu apph 
In tf,.;.:., tt\\IH•d or ltal'lom·o•d llithtn t ho• llllltt.. n f 1·iti, • ., ;m11 i11,.,;. 
JH•t·at t•cl lui\"" lull in~ t ltl'ir· 11\\ 11 du!! l't'!!lllat iuu 11 hilt• t'llllll ill!! 
HI 1:11'!!(' withiu t!Jr limi t,.. ol' stu•h t·ity ttl' ln1111.'' 

1t i ... tlten·t'on• thc• rlpininn ul' thi, dt•pai'lll\1'111 tha t thc• l••!!hlu 
1111'1 did IIIII iut.•tul l11 iJwltHIC' :1 olog- ill the• lo• I'IU ''dotlllt'..,lit• lll'a'<f" 
II" ll 'o<'tl itt I'C'c·tinn .. J',I~ ul' tho• c·nch• II' ahnw -<t'l l'nrth. 

B . . J. l'n 11 n:..:, . t.~.,i.,lttnl . l ltornru r:111t1'111 

PI'I'~Oils commitleol lo sial<' hospit.ot """ ,-.luny r .. r I'Jillt•J•li••K c·annut hi' 
l'l'l l'aM•rl tm 11'11 1l:1y~· noli rt'. 

1\l a,\' ~!1, tnl!l . 

I lt•. II. :'\ " '""'' \' nld•• ltg', ~lqlt'ri ult·mlt•nl ~fait• II , h pit ul and ( 'nlouy 
l'or l•:pilr ptic·:,; , 

WoNII\'<lrd. TQII'H. 

l),•:! r Sir·: 

Yn111· l!•ltpr of thc l!lth insl. n•ltlt'('Ssl'd 111 Altnrnt•y Ot'tll'l'ilf 
U. ?II. llal'l ll'l' ('ll<·lo;;in~ a letlt•t' fa·wn :lit·, ~~~~n Alol·nh:llu ... n••, 1111 

•• tlm·ut•y loeu tc·tl ut Dco-: )loilleo;, has ltt•t'll rr ft' t'l't•tl to lilt' I'«J r l'<'pl~·. 

You ao.;k whrth.-r 01" not th l' lr):!'al !.Iaiii'- 11f a pt• t'l<llll afllid t•d 
\1 itlt <'llill')l~~· is lht· :oame whelhr t· 11tlmill cd lo thr Stutt• ll nr;pita l 
and ( 'nlmt~· fot· EpilPptit-<; as l'nlnnl nry pat it•ut... m· c·otll tlliltt•t l to 
snirl i11,tilntinn h~· th r !"omm is.,ilolll'l" ot' iii,HII il,\ 'l'hnt i;; to o..u~·. 

\\ht•n :t JWI'Mlll is 3tlmi11NI UJI!)II t'llllllllilllll'lll h,l' l ltt• I'IUIIIIli.,.,iuncJ"' 
Cl[ i n<:;tn i t ~·. •·M• '>aicl patil'nl·, di ... ·h at'~<' hi' nlttaitwcl upon 11 h•n
du~·., · ll'l'iflt•ll llfllic·t• to th r "ll)ll'rinll·utlc·ul, Ill' slwll flu• pnlit•llf 's 
Jllll'(lle or tl iS~·hur~<· lw ohtaitwrl Oil I,\' 11 it h tl!f• t·un .. •·lll nf tilt' lwurcl 
nl' I'OIItml of J.otutc i11..,f itut ious. 

Para).!'ra ph :; of 1'-!'l'f inn 2727 -u!IG uf the ~IIJII'II'mrut al "~"I'Jlh' lllt' llf 

rl'latiu;! to the ""'tr"l." nf pa tir• ntJo~ ill fh•· Sil:lt• Jl n»Jiilal a111l 
( 'olnny I'm· Jo: pi lept il's pro\' ide~ : 

"All pt•t·,olls uclmit t<·d to ~nid hospital aucl <·u lo11y us MlliH' 

f'pi ll'plil's sha ll nntil put·olt~d nt' diM·hlll'l{l'd he lllllll't' th t• 
c·ustody anti euntrol of the snpt•J•intt-ml(•llt nl' Mticl hro.,pitu l, 
a11!l su.id supc1·intcn<lent may 1'1''-1 t•u in uuy !.twit pnl ic•ut wh.•n Jw 
d <•t•lns it nt•~:cs~m·,v fo1· the well'at·c ol' the putit'lll und tiH· 
priJJl<' t' 1·onduct of the institution. Any p et·~<on talnlitlNl u11 a 
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snn<' <>pi lrpli<', who is of l ('~a l a~c, or t he parrnt or ~11arcli~n 
of s u <'h putirnt, if a minor, may at. any t ime oh tai n the d H-\

(·ha rg<' of stH·h pa t i<>n t f rom thf' institut io11 by ~i\'i ng at least 
tt•JI day,;' noti ·<' in writi ng to t he sll!'CI'int<'nd ent of t he dc.'8 ire 
to obtain su<"h d is~hargr, and when t he p·tt ieut is th us el i.
(·har~ed he w ill not he again admitted C'Xf'<' Pt under a wa rra n t 
of commit ment as h<>t·c in p rovided ." 

The pnra~raph just quoted relates ~olely to '' Yolunt n ry a dm is. 
Rinus '' to t he hosp ita l an d is t o ::ro,·ern t h<' C'ltst ocly a n d con t rol 
of fnwh paticu ts. H owever, sa id para~raph fu1·ther p 1·ovidcs t h at 
in th f' c'ven t a vo'luntary sa n e p ati ent h <•cmnes insan r, t h en after 
t he pa ti <) ll t has h een accorded a heari n~, t he snp<' r iHtcnclent sh a ll 
have t he aut hority t o p lace s ueh pati<>nt in the insa n e wa rd and 
fro m that t ime on the s t at us of t he patiPnt shall h e t he sam e a s 

th on~h he h nd bern r Pgula T'l y cornm itt cd to t he hosp itnl by the 

comm iss ion <' t'S of insan ity. 

Wh ile t he t c t·m ''in~-;aue e p ilept ics'' is used in p nrag1·nph 5, 

RU]n·rr, t he t'<' is no r rferrn C'e anywh<'r e in the statnt<>s t o the 
ori~in nl comm itm en t o r admission of " insane, epi le ptic·s to s aid 
hm~pi t nl , nor is the re uny author it y fo t· t he t•o mmissioners of 
ins;m ity to (•omm it " in sa ne" p <>n;nns to tlw hospi ta l and <·olony for 
Pp ilc•pt i('l'i. 'l'lt r <J II <'st ion of ' ' insanity·' is 11 0t passt~d upon h y 

thP c·ommil-.s ion <> rs of insan ity, hut t he o nly q urst ion said t·ommis
siou r t·s d et t• t·m inc is w lwt her n t· 11ut t-h t> pe r son b(' fo re t hem is a n 
" t•pi l e ptic ~· · Hlld a ti t Sllhj('c•t 

" for t h<· c·n t·P, cus tody, t t·ca t11wnt m H.l <'O n l rol of th e R tate 
l lospitnl a 11d ( 'ul ull.V [o r EpilPpt it·:·.;,' ' 

If it is fo un<l t l1at sn C' h JWI'son is a fit s ubject for t h e ear P, 
c·ustmly , t t·t~n t m<' n t nnd <·ou trn l of the S tn te ll ospi t: tl a ntl Colo n y 
fot· Epil<>p ti c·s , then saicl c·onHn issioH<' l's wil l t·ommit S lt t· h [H' t·son 
t o fm itl inst it u t ion as p t'O\'i tlcd fut• itt pHI'H~I':tp \t (j o f Sl'<'f ion 

2727-a ~() of tiH' s upplt'll l<'ll fal ~-;uppl t•uwnt, whic·lt p ro\·idc'" t hat: 

'' 'I'hr t·omm issio lll' I'S of insan ity in l'aC'I1 c·un 11 ty sha ll have 
the 1'\Hi ll <' powt' l' a nd nu tho r ity t o <'lHt llnit Jl< 'I'Sttll" to th r State 
ll ospitu l HI Hl l'olony for Epilr ptin .... (''XI't ' pt in I' CI :O.t'" or n d nn
tu ry t•ontm itnl C' nts tu sul'h hospital and c·o lo11~· us is t ill\\' c·on
f •n ed by luw upon sw·h et>lll tll is~i"II<'I'S itl t'OIIll<'t · t i1111 with t hP 
c·ntnm itm<•nt of pHt ir nts to th l• S ta te l fo .... pital l'o t' l 11..;ane. and 
nil l nw~ t·c l atin~ t o t he adrni·..;s it,n uf pati ,•11ts t o th <' St a te 
H ospi ta l fo t· I II Si'lll<' s ha ll ~t pp l ;\· tn Hdt llisl-.ion ol' p111 ic•11ts to 
th<' Shttc ll osp it n l n nd l'n lon;\· fo1· Epilrpt in; i11 al l l'ases 
wher e s uch laws ma~· be uppli l:uble. '' 

I 
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\ Vhen a person a fflicted with the d isensc of ep il ' P ·y i~ "rom 
mitted t o t he tatr H ospital a nd Cololly for E p il t> p t ir. hi~ s tatul" 

is differen t than w hen su ch pet-son is YOh m tnrily ."adm itted" t o 
sa id institut ion . W hen s uch person is •' comm itted', he t hen 

hecom <'s subjc<:t to t he custody a nd control of the officials who 
CX('J' ·isc jut·isd iction OYe r that iustilulion , llfl lllt' ly, t he boaru of 
eont ro l of s t ate instit ut ions; a nd althoug h t here is 110 stutut l~ 
ex p1·c.•ssly ~run l ing to s uch boartl the a uthority to n ·taiu sm•h 
pa t i('ttts in said institution until p~u·olt•tl or disl·har~etl , yet that 

po wer is d ear ly implied. 

1'herr for <> we a1·e o f the optn ton that in the C'R!o\(' o f ,·ohmtat·y 

pat if' nts tlt{'i J• disd Hll'l!e may he ohta itH'd upon ~L ten -days' n nt it•(> 

ns JWOYidl'cl for in par~1~rflph 5, supro; but in the case n f pt•r·sons 
<·omm ittNl t o tht:' R1a t r H osp ital a nd Colo ny fot· Ep i l r ptir~ hr th e 

<·ntnm issimw t·s o f insan ity s uch pat ients c•annot he n •lPusNl npo 11 
llut ier, h u t lllay lit' leg-a lly r c ta iuctl in said insti tu tion uu ti l JHi roiPrl 

o •· d isl'lw l'l!<.>tl t I u· ref t·otn. 
\V . H. C. K EN OR IC I( , A s.o;is l rr nt Af toriii' !J C: r unal. 

Com m i ss ion of anim al health cannot llm l t paym ent ro r· k illing tu 
ber< u l a r ca ttle t o the owner s dispose of sam e with i n thirty days from 

date of Ll.p p raisnl. 

lio n. l~oh c • t · t. D. ' Vall ; 
State V t' l e r itlat' ian . 

Dear Hir : 

l\{uy 12, 1920. 

Youl' l<'t l ('r o f the 2 t h u lt . mhlrc:-~scd to t he nttorlH'Y g-rnern l ltus 

ll t>l' ll t•cft•J-rccl to me fo r a t teu tiou . 

Y o u ask for a co11. ·t r uct io11 of section 10, ch up te r ~87 , nds o f 

t he· !lHt h (h~nc t·u l Assembly, aud Ul COiliiCl'tion t her ewith you usk 

this ques t ion: 

" IIH\'(' we the a utho r i ty to m ake a rule or requirem en t th at 
cn\' ll<'rs dispose of eatt le w ithi11 n limited pe t·iod of t ituc to 
uv<ti l thc•mseiYes of the re imhursem eut p t'U\'; th •d by law ? l u 
sw1w l'Hst•s owuet·s d esire to h old rcn<· tor c:nttlc fo t· va ri<HlH 
l'<' l'imls of t imc to ohtai n otT~·qwi n:.r f t·orn t llc' m . It has IH·c·n 
tny <· on tc tll ion t hat we tllllliOt rest rid t he pny ll ll' ll t o f t h iH 
illd('Htni ty, o r· t·a t ber refuse to pay ill(.l<:mnity for c·a t t lc 
oflit'in lly tested a nd condcmued in s uch cuscs where t he own er 
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pref(•rs io JuJid tlt C'm he~·ond th e limit ~et by t he department, 
and some of t he!-.C 1·lairns Ita \'e a lr e·ady been paid." 

Rct'fion 10 r>~·o,· id cs for th(-> examination aHd tc~ting by your 
<lf'partmrnt of hrnl s of rattle with a view of detecting a presence 
of tuhct·r·ulnsis. If, after such an examination, tnhcrcular anim als 
arc fonml in said herd your commission shal l have t he a utho rity 
to ()J'cl l'r such cl isposit ion of t hem as it consider~ most desirable . 
T he owners of h f'r<ls of <'attle may apply to yo ur commission f or 
suc·h an (•xnmi tJ ation , und you may make sueh r ules ar1d t•cgu lation s 
ns yon <l c<' ltl best tn sliJ}JH' l'SS t he disease or preven t t he spread 
tht> rerof. 'l'hcn t he sed ion p r ovides: 

''lf it is dt>rmr.d Hrhisahle to slaughter a n nnimal r eacting 
to th r h rl lf'l' l' lll in t rst. the mrner ~hall be pa i<l from the f u n d s 
nf l ltr stat<' ii'C'as ur,\' 11ot ofllf'l'Wisc appropr ia ted, a snm equa l 
to Ollf'-t hil'(l nf 1hr <1iffC'n' •H·<' h •hn'l'll thf' pr<H'<'Nls fro m t h e 
snl r of t hr ~nh·n g-P whiPh the O\\'ll f' J' rN·r iYC's an d the appt·aised 
ht·c·Nl ing- YH lltC' of th e animal, prm·icl r<l th<~ ~ta1c does not 
p;i,v t n till' oWII<' I' a s um j n exc·f'ss of r ig-hty d oll an; for a ny 
Jlll t'f' l1recl anirna l Hll<.l f orty d ollars for· any ~racl<'." 

<'hnptcr ~H7 <·nnfers upnn lhf' t·ommis.,.ion of .!ll imal hralth t h e 
powrr fn malH' sll<· h l'll h •:-: m11 l J'<'~l d al io11s as lll H.'' lH' ll C('('ssa ry a nd 
p rqpc•r fo1· <·arTyi11g- ou t the JHi rpcJs C of th(' ad, a Jul fur1lt l ' l' p t·ovides 
a TWIIIIIt y for vinl a tin~ HII.V of th(' p ro,·is ions t lh'rt•of. 

lt w ill tl H• rt>fn re ht' ohse r n•cl that tl1c• ennnu iss in11 ol' animal 
ht•al t.h has t he JH>\\'Pl' to m al.;e r uh•s an d rc·g- ~t lat i on s, hut SH<.:h 
ru h~s ll l H I n •g ulut ic liJS :-;lHtll l1c n •n:-:on ;JI,Je, 11 ot in c·mdl i1· t w ith a n y 

I'X JII'Pss pro\' is io1 1s of t II<' a<-t., tl lHl sn1·h as l'n' l let·essa r·y to 

l ' li i 'I'Y into eiT'l'd tJ1 e C\'i cl l'llt J'll l'[lOS('S f !J C'l'('Of. 

It will h C' fll r thc•t· (J)ISl'l'vt'd tl1at sf'i'lion 10 I'X JH't·s~l ,\' pnl\·iLles 

lh ut in t ht• t•veu t <Il l.)' a ninut l readin~ to lhl' tu iH' l'l·ttlill i<'st is 
sln ug-h ft' r<'<l , t hr n nn <l in tha t eYrnt t lte owJH'I' sl~ttll J,c n·imln1rscd 
m·c·or<li n~ to a C<' J-tai u sta t uto1·y sc·hP<l u le. 

'l' hc ~ll't a lso <JlltlJOriz('s th<' (•omm ission to mak e su<'11 d isp osi

tion of nffcdNI an imnls as it deems ll Ct•es~<ll·y, C\'t'll to t he exten t 
of k illing- t hr animal. It f urt hrr authi'Oizes the (•nmmiss ion t o 
JWI'mi t th r owncJ· of l tt bl'L'l'Ular. c·a t t h• to r e ta i11 the an illlal for 
b i'Cl'll i ll g' pll l ' J)O~l'H. 

It woul d th e r efore s{'l'lll t o m e tlw t 111 <.' viol:tt ion o f a r 11le o f 

the l'OUllu i:-;s ion l1y t he own e t· of t he all ilual , to tl•c cffl•t·t t hat a n 
tm imal affected wi th tuberc ulosis .slwll be sbught1·t·e<l within 
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t hir·ty (30 ) days from the date of fl J)prnisRl in ord <'r to he reitn
hu rsrd, would not defeat sneh ownt'r of the ~tatutory r i:.rh t to 
!-im·h r·f'imb nr. cment, while on the othe r hand such \' iolation mi~ht 

subject the violator to crim inal proeecdi11:;rs. 

H owever , it occurs to me that in the C\'C'n t unimnls condemned 
a rc a bout to hear offspring, nnd the OW1let''~ de ·ire to r etain such 
a n ima ls u11ti l the offspring are born, ~·ou and the owuct·s cnu make 
satisfactory arra11gcmcnt s for that pnrpo:o:c. 

W. R. C. KENDRICK, A sS'i.s lant Atlon1cy General. 

l>IS J~.\ SI<~Jl ('r\ TTJ,E SI"'Al GHTEH}~J) OUTS I DE ST:\ T I•: 

State cannot pay fo r a nimals s laughtered outside or sta te ou account 

of l u be1·cu los ls. 

Novcmhcl' ~0, 1 !120. 
~lr. P ctr r 1\f a.lc·olm , 

Rtate Vctetinal'ian. 

D rar S ir : 

Y o u l1m·c r f'qurstcd an op11110 11 from this flt'JHtrtment upo11 t he 
fo llow11g- question: 

'' T f the O\\'ll C'r of a h erd of l' :tt t lP in Iowa hacl h is <·attle 
l'Xil lll in<'d nn d tested with a vi l'w 1o <h•h•l'ti ng- t h f' llrf'SCil C'C of 
t nlH'n·n]o:-; is, imcl ~aid c·a tt lc cl icl n ot rc•ac·t to the test, a nd 
owrl t't' nff<' J'wa rds sold saicl c·utt lt• lllHll'l' <·oJJ tnH't to a p l•r·soll 
i11 anothf'l' statr, by th t• t r r m s of wl1i1·h <'Oll l J'at·t th e OWIHH' 
gtl Ht'mlf P<'cl fll(' (• a tf l<• f1·re fi 'Uill t uher<·ulosi~:, HlHl t ha t sai<l 
c·a tfl <' shou ld puss n s imilar tf'sl i n t he• other s1tl ll' n o t em·li r t· 
1ltan s i ~ty clays not· l alcr t ha n 11 in<•ly days f rnm t he• elate 
:-:a iel c·at tlf' ar r in•rl in t hr otli t•r stntc•, would t ho ~-;tail• of I owa 
IH' .i ns lifiNl i11 JH:I~·illg- fm· nny of su,·h l'ltff l r l<i ll c•d in t.h<." 
otlH·r st atP on a c·<·onll t o f it s rra l'li n~ to t he t uhPn :uli n test 
wlH' Il C'Xam in('(l in t he ntlH' J' :-;tatP ?" 

It is <1 un i, ·e rsal ll·~a l pri rw iplt• t ii<Jl Htat c• ll l llll l'.V r aun ot he 
t'~ PI'IHlt•tl f o t· any pU I'J>USe othcr tlmn <'X JI I'C'il-lly p rovid ed b y 
stat u1t'. 

1 f I ll<' n\\' llPI' nl' stwlt l'att l<' is entitlrd to nny c·ompeusa t ion U I H.l t~ t· 

t ilt• stnh• of f ads s ulm1i l tC'<l in yon1' <pws t ion , uut horit.v for p ay-

11 11'111 llHJst hP foun<l i11 :wdi on 10, <·haptt•r ~H7 , ads o f the :3Htll 
<:<' 11<' 1'<1 1 .\sst•mhly. 

Nt•c·liun ]0, .·upr11, p ro\'i<l<•s ct s l'olluws : 

'• 'l' lw t O\\'IICl'S of henls w ho dc•s irl' lo lnt vn IIJI' ir· ht'rcls t'X iltll 

inf'd uud teste<.l with a view to J(• ted iJI ~ tl •c p rcsc1• <.:c of 
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tuhrt· ulos i ~, and with a f \ll·the•· Yiew of frecin,.,. the ir herds ,.... 
f1·om s tw lt dis t•a s<' , uwy apply to 1 he c·• ,nllni ss ion f or t esting 
a •Hl Px am ina t imJ. A J,l a11 k f,,r s ud1 applieution s hall be 
l'tll'lli~· h··d hy tllf' c·CII IIIlli !-lsion and shall indw1e snch an a !,! r ee
lll l' tlt on f lt c· pal't. nf the JK' l'SOil maki ng th e sa.id a pplie~tiou 
that he will c~o lll't ) J' lll to and abide by the •·ules awi reg ulatio ns 
laid tlow 11 by sa icl colltmiss ion :w ~l fo llo w t h e instructions 
of said ,·omrn issio11 cl esi~t wt' ed to prc\'(•IJ t th e: s pread thereof. 
( p oll t'l•c·pj , i ll !! sw·h · a ppl ic·a tioll , o1· if he rds o r animals arc 
t•xam ill('d Cill th e <'O IIt mission ·s ow11 m ot ion , the commiss ion 
s iJCtll , as !->nnn as pnH·ti t·ahle, <'clllse stwh t est s or a11 c~xam ination 
tn h t> 11uadc•. I 1', a ft <· r sw·h a n C'x aJni •wt.i;HI, t u hl' l'e tllm· animals 
<II"C t'otliHl tiJC•rPin , H11~ said <·omtH i ~sion s hall lta \'e Hutho rity to 
OJ'dc•l' stwh d isposi t ic, ll o f t ll<•m <t s it c·mtsid l' rs most d esira ble 
and r~t·onolll i c·al. HPfor·p hPi n~ t c?:-- t<'d sne ll a ni mals s l ta ll be 
"PJ' I'H is,•d a t tlat•ir •·ash Yah tP fo r hrPPcling-, dai •·y or bee f pur·
pc )S<'S by a rt•prPsPnlafi\'(• of th c> <·otnntission or a n •pt'ese ntntive 
of fli t• lJ tli l t•d Staft•s Blll'<'ll tt nf An imu l l lldust ry, o r ho th 
tot!'t'f h<•J' with IIH' n\\' t ll'l' . If 1h<·se (' i.ll l llnt Ug'I'<'C' us to th e 
amna11af. of tlw app l'CJi :-;ill t iH• t'<' shall h C' app·li lltC'<l t iii'Ce eom
pef <·ll l nnd d is in fPJ'I'St<•d Ja H'II, on e appointed hv tit (' <.'Ommis
simt , CliH' hy thl• OWII <' I' a11d t it <' tla i rcl l1 y tht: first two, to 
appra il'\(' :-; lt <· lt a11 i111a1s, whivh appl'llisa l sitall IJ(' fi11al. T he 
<'XJH'Il f.;PS of s tw lt H)lprai sal s lud l hr· hot·ne },y t.lt<• state . In 
the <'Use o l' pure J,•·ccl <·att ic• f'h e JH'dig-t'L'P sh<~ll bt• p roved by 
e<' r t i fka t (' of rC'g i st• ·~· f1·oru t lar la c a·d hool<s wh e r•' t·e~i ste t·ed. ir 
it. is tll'<'llt f' cl udvisahle t o :;.;laug'hlPr a n au imal rNtd.ing to t h e 
tulH·rc·ulin h•st the 0\\' 11('1' ~hall he pairl ft·om tl1 e funds of 
the stc~tP tt'Nt ~ nr.v 11.o t ot hc l'wisl' nppt·npria t<.>rl a sum equal to 
one-tit ll'O of tlt C' d lff (' J'C' tH·l' hctwern the }H'oc·(~<·ds f t·om the 
sniP o_f fh<' :-;alvH g'P \\·hi<'h t.h<• ownc •· nwC' ivcs a11<l the app ra ised 
hn•('(llllg value <1f t he u11irna l, }H'o \·ide1l tlte l'it ut c does uot pay 
t.o tho o.wJH' l' n Sttlll in f'X<' C:ss o f P i~.d t ty doll a rs f o r ally pure 
~ l r<'<l m~tmnl and ft~r·t .v dolhu·s for any ~radt· l11 all ea se:; it 
~s provJdP<l tl u~ fl ll lllWl has het>n 11\\'llc<l at ] east s ix month!';, 
111 111 c s tat<•, hy t he applit·aut, priot· t o t he c·ond C'mnation 
t.IH' l'COf. " 

l t w i11 he obse t'VNl that. spction 10 authori1.es the pay ment of 
t'lltll ('. sJ~m~hlC' I'Cd. in J.owa wh CJI it is d(•emcd advisable uy the 
<·omtnJss toH of atl ll lla l 1H'alth of this s tate em a ccount of said 
aninual_ l'NH.: ti ng- to the tube rc u lin test ; prm·icled , h oweve1·, tltat 
thl• nntmul wns ownr·d i11 this state at lea st s ix rno11tlts pl'ior to 
the I'Ottdemnatioll th et'l'ot' hy t he p erson maki11g apt1linttiun fot· 
JlU.)' Ill (' I I t. 

In ttw <'USC' <'i tl'd i11 .vou t· <p testiun the a11 ill ta l It as beC'Il tuken 
fi'Om the st ute of Jowa, und at the t im e of its l'l'muva l ft-o m this 
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s tat e it. ~howrd n o s ig-n5; of tubcl't•u losiR, hut nft cr the nnimnl 
hacl lw<'n in nnotlH• r s tat<' fo r a pc1·io<l of from t \\'fl to 1 hn•c months; 
it reuc·ted to th' tuh<' t·<·nl ill 1 <'~ t wh<'n I"Xamin('(l. l lnd <'l~ t he laws 
o f Iowa the a n imal a t thnt tim <' could no t he l'<'!-:h ipJH' rl i11to 1 hiR 

state. 

I a m of the opm1on therefore thnt under th e- fn l'ts !'>taterl in 
your q u estion the o wne r o f the a nima l solrl coulu not ohtain 
payment f rom the state of I owa . 

Vv. H. C. K EN IHH CK, As~i1-;/cl11 t .·l llorncy Gcnr1·al. 

M :\Nl Fr\CTl"HE OF AXTI-HOG-CUOLitJH:\ !'U~Ut')t 

Wher e a manufacturer o! anti-bOg-cholera serum possesses a license, 
iss ued by the commissio n o f a nimal health, those who a ct a s e ither 
wholesa le or retail rlis tribulol's of such serum need not secure a license 
in o r d er to llistrihuto and ~:tell a n ti-hog-chole ra serum. 

• .Jan mu·y 2, 1 !)20. 
Robt. D. 'Vall, 

St a te V C'tl't· inm·i a n . 

D ear S it·: 

"
1e laa\'C y our l'I'CJtlC':'it for a 11 o plllWII upon t'lh~ follow i n~ JH'OJIO

~i tioll; 

'' Is it IH'<'essa J';\' fot· johbC'rs and < li slt ·ihutor~ of ~t'rmn in 
tlti:-: ~tate t o obtain a l i c· ('IIS~ to Sl' ll Hlll'i -hog- l'llo lt' t'a st•t·um 
whic·h is BIHilllf<wtut·t•<l and :-.cn t tn 1he111 hy luhoJ•a lnt·it·~ who 
haYe c·omplit•il wit h the l owa n~gulation :-; and lto lll n va l id 
~tak lii'C'lt sc 'l On inYC'stig-nlion w e find that so111 c o f ttH'S<' 
di :;.: tt·ihutor·s HrC' sala.ri etl ll tCJI employ('(l hy tlw manuf;u•turing
Jaho•·a to ri r s , o f h<' t's IIi~ pose of th(• Jlt 'tHlttl't s 011 l'OII s i ~ llllH'Ht, 
l' l' t-f•i \' ill g' a eommi~s io 11 n11 the sah•s only, HJI(l olh P- I'H huy the 
S(' t' llln ont r ig- ht. t'I'Om th l'sl' JaboJ'IIt<''' iPs nnd sell t hf' Sl' t' ttlll 
ltlld l 'l' t hC' o r ig-ina l lahC'I. " 

In IJJI SW(' ring- your inquir,\', WC' (l c•sin• t o rlir •d r out· ltftc•ntiou 
to I llat Jlll l'l or l'ltHpt(•J' :n!), Hds ()r l ht• :lHt.h n(' JI( ' J': d Assc•IJlhly , 

wit it·h JH' o \' icl t'S us fl\ll o ws : 

" Tit <.' eommissioll of mtim a l ll('alth shall h:l\'r 1l 11' pnwPt' to 
mak •• ~ IJ c• h rul t•s and n·~ n ln t ions J.,!' ll \'('l'lli ll;.t the· lll l l l lllfadnn• 

(I r S t' I' ll l ll s lll ll l () f II (' r It i u l ();.! i (. (J I Jl J'()( I all' t s r" I' II S(' () I I d C) lllC. s I j I' 

Hlli lluds in l<J bora lnl'ii•s ln1· af l'd wit l1i11 th1• s l <dc• m1d doin:.t 
an inlrushii P busi a11•ss :as it d Pt·nas lll'l ' ('ssa ry In lll fli n lain IIJP 
pntPtll·y Hl! d puri ly of t hl' i I' prod lids. 
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" ft ~hall h a\'(\ t h C' r ig-It t atHl it s ha ll lJe t hf'i r d ntv t hron rrh 
a d uly CI JIJIOi n t<·d illRpPc·tor to mal•e stwh inl'; p£•1•tin;1 of co~
nt c• rt·i al plan ts ancl 11 1" a ll d i:-;f ri iJilt in g- a~e~J<· i ( •s rrpresenting 
sPf' ll nt ma n ufac· l ut'c' J':-i l<wal c·c1 f)lllsi tl t• of th C' state <ln ill ~ hnf-l i 
rwss und <'t' a staff' JH•t·m it as w ill insttr<' a full 1·om pl ia nC'C with 
t !te r· ll l t•::-; attcl r Pg-1 d ation s mad P to goYPrn snme. A person , 
frnn , ~·om pa ny or· t'<J I' [Iorat ion, IH'for c sl'l l inc ,. o r· offe1·inrr for 
sa le wi t hi n t hi s s lat £' a ny au ti - lto~ c·holf.' r a ~<;r• t·nm shall"=' fh'f\t 
m :tk~ app l i f•n t iol t 1o tlte ron11 nission of H lllJ nt~l h eal t h fot· p er 
rn tsst on to sPll t lt c same ill the state. 

"Said appli,·at ion s ha ll g-ive the n am e of' sa i(l pcr~on , firm , 
c•ornpa ll .v o r c·or po t·ation with its phll'e or pla ces of bus in ess. 
Rtwh ot.het· in l"o r·mat ion and ::-;atnplrs of :-.r r um a nd other 
h iologi<·n l p rodn1· ts s h a ll h e f ul'lli s hed whe tH'\ 'C' I' •·equit·ed hy 
t h<' <·om m issiott (, [' an imal h t•a l tl t. 

"If t he I'OIIl tnission of animal l tC'n lt h is ~:a t isfi r 1l that said 
)w t·son , fit ·m , t·on tp;uty o t· vor pn ra t ion is fit , Jl l'ti JH' I' u 11cl t·e li a hl (', 
t l tf'.V :-~ h ~t ll issue to said IH'I's<m, finn , en11 t pa11~· nr co rpo ra ti on 
a pr-rllllt. t o sell said :-;c nun w it h in t he stat !.! fo L' a p c r·iod of 
O II C t-al enda r yea r or part t ltcrco l', fo r wh ic·h permit t hey ~hall 
f'ol l1•d t lt t' sum of fi t'tet'll d olla rs <*l G.OU ), \\'llidt mOII P.V sha ll 
he d <' posit Nl in t he s t11 tc t.rr:ts n n · fot' t he 11sc of th (' c;,mm is
s ion or a nima l health . HHid 1;c•rmit ma~· a t a ny t inw he 
<:arH:l'l lr d or s nspcnd t•(l by l'ai d C'omm issin11 of an imal health 
wh (• n it IH•eom cs evid e11 L to t Item t hat t he tC' rms 0 11 wh ie h i t 
wus iss t.H'd ~ t·e h f' ing- v iulah•<l . No a nt.i - ho~ l' lt olc r a sc• rum o r 
othr r b to lngr<"'a l p t·odtwt r-; sha ll h c> snltl o r· offered fn r sale or 
use or br HsNI in tlri s s t a te \d tit·h lta \'e not IH•rn p rnd w ·ed a t. 
:t p la n t h ol clin~ a va l itl l ni ft•<l Stult-.s ~n\'c rnnw n t l i~·<' ll ~C f o1· 
t.hc ntanufad u t·o a nd s;\1 ,-.. of anti-lrng- c·hn l (' l'a s Pr t ltn a nd 
b iologi,•al pt·odlll ·ts at t.h f' tilllC t lu-. !':a id Hn t i-Lorr c·ltnl <> r a ~C' l 'Um 
nml hiologieal p r·od uds we re m~Hlc . · "' 

" A pe r·mit ~hnll he g' I'<HtiC'd a cl i!':trihut in ('l' a~"~'cncy f o r the 
dist l'illntio11 of Hllti-hog ,.h olf't·a st' t' llm nml hng,...rhnit• t·a virn~ 
hy the <'ommission of nnim al ltt'alt h 1111 t he sa me terms and 
r-.u lljPd to t he s an1 e 111'0\' i!-:ions ns rr(l\'<'1'1\ t ltC' "Ta nt in «r o f • • t- ,.... ,.... 

o n g- rna l p c r·mits . '' 

The <'X tc•Ht to wh ic· lt tl tis law wn:-; inktHl C'<l to lH' t~p pl ie<l is 
clothed with sOlll C d ou b t. H thr ad \Yct s inlt•nrl t·(l hy tltc Jeg- isla
h u·c to he fo r t he pnr·pos(' o f re~u l ati t t).t, insp<•t•t i n p: a t ~<l snp<'r\' isi1lg 

the m a uufad ure of an t i-hog 1·hol r ra f..Pl'lllll , tlt l' t ~ \rt' arp in <!lin ed 
to t he view thnt ils prov ision s ::-;honhl no t b e t•xll' tttl Nl so a !-> to 

r cqUJ l'C 8JIY pC'rson RE>ll i nf,! SH<'h S(•rutn t h 11s ins p l•dccl to nh ta in a 
license. 
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O n the ot h<'r hand , if thf' intf'nt of t h <' lC'~i!-\lnhwc in the cnn,·t 
m<'nt of th is statuh• was to r<')! lllah• t h t• ~a l C' of n nt i-h og- t·lwh'nl 
seru m, as wt'll a." to r r•g u1Ht(' the llHll l ll f~wt ut·c t h t•r ro f, th C'Il it is 
<· lem· t h ut CYcr.ronc eollnet·trd wi th t he m an u[ad ut't\ t h t• tl il-' tl·i
hu t ion and tltc sulc of s nch serum shouhl obt a in n l i (·('ll~<· a~ p ro
vid ed f or in the se<:t ion aboYc set fort h . 

I n v iew of t he (•onf usion wh ich <'xi:::t~ in th i~ law W<' find it 
n ec·cssa t·y to state a f ew of the w cll-estnbl is hccl rulrs on t he eon 
s t.ruc:t.ion of statutes im}wsin g l i <~en s('S. 

One of t h£' ru les laid d own in t he case o f rrn at v . l\1 /ri t f , l Rt 
U. S. 2(1-~ , is that j f t hr re is nny d nnht with r c fc t'<'ll l'e to the 
m ean ing fUHl ~t·opc of the l angua~C' or a sta t n te im pnsin~ nny 
1icensf' or tux, s tw h <louh L is to b e rrsHl n~d in favor of t h t'\ 1nxpny (' l'. 
'l'ltis r nl c lw:-~ ;:tl. n hrf'n followed in r.r pal'lc Ta ylor, fl8 Miss. 47H, 

:1R Am. H-(' P· :J~W. fl tHl ltas a lso IH'('l l (•itNl l ll I I R uli uy e(/ .<;(' } .all' . 

page 47!i, mHl cr the hra<l i ll~ nf '' l ; it·n ns<'s.'' 

F urthermore, ],( wis' Snull1crlmul 8fa . Co11 sl .1 ~d E <l. , \'ol. 2, 
SCI' . G-i-G, s tates : 

' ' i\11 s tat n tcs for illtf'rft't'C'tWf' w ith n legiti mate industry or 
tltt• orrl innr.v HsE>s n f pro pt•rty • • ¢ arc t t·r:ll t•<l w ith n r•unsC'I'
ut in~ l'l' l.!·a nl fo r t. ll t• lila•l'ty nf t h<' t•itizt' ll in hi s luwlill le 
ll ll s ili P~S and in the i rttlllt'l' ll t cn j oy JJH' llt of h i" p <•:o;S('ss in ns.'' 

'l'he smnC' :111 t lu)l' it,\·, at ~cd io 11 fl~ -1 , aJI Il OIIIlt'<'s t it <' ru l t"' t ha t if 
a stut 11t e 1s am big-uous a I'Oitstnwtion shottlcl l•r. adopl l'd moRt. 

fa\·oral,lc to the Cll'l' lll-\Nl. 

i\ pplying- tl tcsr rnl('S to t lt r stat n it• in ft HC'st i1m, "'(' nrc of' tlH• 

t•pi 11 ion 1 hat t hr in trn t of t hr lC':.rislat 11 rc in tl 10 r nadm cn t of 1 he 
f'o t ''}.!'O in~ s t atute wns to m a ke it possihl r t o :-;<'1' 111'(' plln' a nd 

t•O't•l'l.ivt' nnt i - h11~ l ·ho]('ri1 s<'l'\l lll, a nd \\'(' t lt i11 l< tlt r .v int <• tHl<•tl t o g o 

t o t he poi nt of' t'l'<t\li t·ing t' \'<' ry manufadnn·r to ~: u hmi l to i u s pt! l ~
t ion atll l In he~ ot iH' l ' \ri:-;(~ r<•g-ll lut"<•cl l •y t iH! <'Oill lll ission of nn im nl 

ltP<tltlt i11ltl tba t hr. ~<'~ ·ur·r a )Wt·mil f rom th L..: ~daft• lu•fo t·e hiH 
Jll"IH l lld i;-; pl :tt·NI I IJHlll tlt t• f! jH'I I llltll'kl.'t. 

\ \ 'c tlti11l' tl1a t n l it:<'IIS<' g-t·a tt1 t· t1 tn a ma n u fw ·lttl'<' l' is s u Oil' it' l tt 

aut lto t·it\· to anthnl'ize him to distr il •nlc• it t lt•·ou:.rh h is salt's j J ~t· ll
,.i<'s nncl to (JIJihol'i ZI' tiH•l"C \\'Ito ]~t l t l d lc it a t rc· lai l to d n so wit ltout 

t ltc Sl't'll l'ill~ (If Ull ncl1 l it iona J Ji t<' II Sl' . 

011«' rea son for thus l10lc1in g is tlrat if ('\'t' I'Y JWl'son w h o h a tHll r.s

Rlll'h JlrcHhll' tS is requ in·cl t o sel'tlrt! a li c·<' I\ Se at a <·ost of fif teen 
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cltJilr~ r ·~ ($ 1.;.00 ) that it \\ill han• a tC'nd t> rw.' · to inr· r ease the cost 
or li te · :lid i-hll!!' c·llul c• J';I ~('1' 1111 1 In those w ho llS (' it. 

" '" d o 11nt I>(• ! it>\'<' I ha t f IH' IPg-isla lnJ·p in i<'JHlecl to make this 
rnpa~ tll 't' oiH' fo r r·t•\·c· II U<' in v ic·w of th C' fa c-t tha t exp1·N;s provi
sicJt r is rnadt• i11 ~<'f't io u 2;):~~- w, ~1 1 p p lt'HH'n fa I supplem cut, 1915, 
f() r· 1IH· rn :11111 f<w t l l l' l' of a nt i-hog c· holt•rn serum a t the state biolog
ic· a I lirlm r·atori l's a l J\m rs a nd foJ' tlw !-:nlc of such serum at cost. 

Jn hnld i II ~ I hat wir e' I'(' t he lll <l llll f ud lll'C' I' has a license that that 
in it...c•l l' d w•s a way wi th the neC'cssity of Nlrh on e who handles 
f liP Jll'tHlltt· l ol• ta iui ng- a ]i (·C'nsc woi1l<l be in kPrping with the 
t houg-ht nf l h<' lrg-i!'l:ltm·c i11 rNluc·ing- lh <' r ost of tire product to 
IIH· ul t iuwt c· t'oll, llllr c·r. Prot ('c·tion is .·t ill nfTot'flt•d the pu rchn~er, 
e vt•ll t l 1n 11 ~h 1he p t•r·so n o r· fi1' 111 fmrn whom he ~ecnres the serum 
is tH1 I r·t·qui rNI t o lr a H' a li t·riJ :-;<' if f h(' m~r n llf<wtut·c r of th e product 
poss rsst•s Oil <', l'or· th e r·t'llsrHr tIt at !o\Cetion 4 of ehnptc t· 379, acts of 
tire :1Ht h Clt•JI (' I' <J I A:-.srm ldy, pruvitl<•s tha t a nyone offerjng or keep
lll g' f c>J' ~a l e 

' ' a ~ J ,\' an l i_- lr o~ <·holC' r·n s<' J'Ilm m· ot11er biolog ical products 
wll' t·h ill't• 11n potrnt, <: ont n r11 i nat r d n t · h<Hmful shall be fined in 
t ht> s tll l t of not lc•ss thun one h utHli'Pd ( )HOO.OO) nor more 
f ltHII fiq· ltn nd rNl rl< ,Ji a t·s ($300.00 ) ." 

\\'p H l ' l ' tht•J'<' fo t't'' u f t.h t:' opinio11 tl•'nt it i ~ not n cces!':a r·y for a 
.iohiH•t· o t· a d is lr·i l1111 or uf an t i-ltog' eho1Pta se t·um to secure a 
l i<·t·nsP f' rom ,ron r d t• pm· tllr C'tlt il' tl r<' nulllllfat·t.u t·e r of such pr·oduct 
lr 11s t· otu pl it•d with th e lnw:'> of th is s ta t e cm cl holds a val id license 
issll l'd hy ,\' Otll ' clPpur·tment Jl<' r·m itting- t.he mn11ufactnre of such 
pr·od 1 WI . 

B . • T. PowEn:-;, ./t.o:osislant A ttorney General. 

VA I,JUJT\' 01•' :\tA HHit\ (~J.: CONTRt\ CT Ol TSJDE OF STATE BY 
ft' l HST COl' SINS 

A mnrr iago valid In the s ta t e wher e ce le bra t e d will be h e ld valid 
her e, and w het'(' a pa rty , re~lding I n thi s s t a te, goes to another state, 
whic h cl o os not p r·ohibit the m n r-rlnge o r firs t cousins, and there mar
rll' ti. h i s fl r !'! t C'Otr s i u a nd r eturns to th iH s t a te, w her e they live and co
hnlll l as man n nd wi fe, th t.'y cannot be p rose cu ted for Inces t. 

~(r· . Antl rrw Br ll , .Jr., Coun ty A1 tol'll ey, 
Dt~ ni~(ll1 , Town. 

f)('ll l' ~i l·: 

F ehr·uar·y 25, 1920. 

· Wt• h<W<' y nur rcquPst for the opinion of Uri~ clC'partment on the 
l'ulluw i 11 ~ q ucst iuu : 
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You state: 

"I would like to huve your opininn upon th r foll ow ing pmp
osition: A ma n who is a resident of this <•ou n t y and stn t P 
goes to auother state , wh ich pc l'lu i1s thE' mAnin~t· of fit ·st 
cousins, and marries a first cousiu of his nud th r n <·om t•s luw l< 
to I owa to li\'e and cohabits with h cl' Hs hct· hushuml. l s hr 
-.rnilty of incest umlc t· section 49~6 of the ~:upplcmcnt to th <' 
code of I owa.'' 

The question prf!-!cntcd is a llO\' Cl nne in this ~t.at.-. and has uol 

b <.'E'n h<.'fore the courts, so f a r as we urc mh·i!->rd for· <'onsi tl t•r·at iou 
or adjudication. It is fl lso imporlunt a nd of vitnl in tl•rt>s t hy 
rPason of the effect its ultirnat<' d ete t·mirml ion nH!,Y ha\'t' upou t ht' 
soC'ial and legal stat us of many fumili rs t' t's id i n~ in t h is s tate. 

Our statute, sN•tion -tn:~G of the l !l l :l s upph•mPatt to tlr t' t·cl(h•. 
d<.'fh rin~ and puni~-;hing irlt'est , ns a liH.' IHh•tl hy the :~ :Jrd ( h•IH' t·ul 
A ssembly by includin~ firs t euns ins iu tlr <.' li st o f Jll'rsons hcl '''<'t' ll 

whom marriage wus f orbitldrn and JtHHie int•('st.uous, l 'eatls in part 
as follow~ : 

"• • • If anyone malT,\' his or· h<·r fit•s1 c·~~u~it1 ; or· if uny 
J1~1'SOI1 , being with in the dC'g' I'P<'S of t 'Oli SH ll :,!lli llif y 0 1' a fli 11if ,\ ' , 
in which marriHg-fs ure prolrih itr tl lty this ~owt• lioll, t·nrnn ll ,v 
kunw eac·h ot h<.' r , t h<'y s lu11l b e J,!uilt,v of iw·t•.;t and impr iso rwd 
in the peni tent iary not exceetl i n~ t w (.'nty-fi \'l' yra rs IHH' l<'sn 
than ot1e year. ' ' 

A pr·etty tl ro r·ou~dt scan·h of text-h onk s, ns Wt•ll ns t ht' n•ports 
o f tl ~_•<"is ions of the r-;cve rnl :;t ntrs, hn~ not t• nahh·cl 11 :-< to fi nd Hn y 

dir'<'l't a nd sat isfadory nnt lw t·ity d ('tc rmi11ati,·p of tht• q ttestion 
involved , and, th erefore, we must tr·y to aiTi,·r a t a <'11\H' lnsion hy 
th e appliration of I!" 'H'r·ul pl'in <· ipi Ps of law wll i<·h W<' lwl it•ve to 
be es tablished hy a ma jor ity of th e d <'t· is ions uf Amer ic•11 r1 t'O IIr·ts. 

The question of the validity of lllHtTi iii!C's has ulwa~·s IH'<'II u 
fr·nitful soun·e of content ion uud li t. i ~at ion arul t hl' r(' nrc• ft•w, if 
any , qucstiou~ with whi<'lt the c' oul'ts have ltml t o cleal whcr·<· tht•rt: 
hus beeu exhibited m ore r e finC'me nt of lol!i<', n it·<· ty o f <l <'st·ri p lion 
or s uhtl <'t y of distiuction than on the vn rious 1111<1 <·omplcx 'Jll<'K

tions p e r·tain ing t o the rclu t iull mr d status uf mn rria~r . 

It is , thc rr t'ore , not !'; lll'pris ill l! that thl· d t•t·i ~ i t, ll s ol' til t· c·oJIJ' t s 

ar.- nut n lway s in H<'t·ord in dt·a li n~ with t il t• s td tjt•c·b. ' l' llis t·on 
fli <'t, whether apparC'nt or· r·ca l, is oftt' ll dll t' fo t lr ·~· p<·t·Hiiar· wo r ·d i t l~ 

o f a statute, and, in other cases, to wha t is le rm C'd " the dis li nc· t i\·t· 



~24 REPORT OF THE ATTOfiNEY GENERAL 

pc>l ic·y o f a s tate.' ' It is 110t om· p t·ovinec, h owC'vcr, to r econcile 
or· att c>m pt to n•<·mwi le th ese con fl iets, an d we will content ourselves 

' wit.h t he adoptio11 of t hr gen eral r ule that a nuaTiage celebrated 
a c•c•ordiu go to th<• Jaws of 8 state 01' <:O UlltrY fil l d valid there will . . ' . ' 
he r·ec·og- 11 ized as val id a ud binding h ere. 

This ru le, l ike all general rules, has its exceptions, some of 

wh ich wj)J be r c fr t' J'Nl t o he re inafter, !Jut its sunndness has often 
bern qllestiollcd , a nd , in some instanl'es, spcdficwlly denied, a nd 
it. may not ue amiss to briefly consiJer some of thc:-:e cases. 

I n the c·asc o f Sl rt le 1•. Brou·n, r e ported in 47 Ohio St. 102, t he 
coUJ't was req n iJ'N1 to eo11sider the suffieiency of an indictment 
whic·h clJaq:!'<'cl th e dcfl'Hclant wi t h th e crime of in ef'st with his 
nte(!e. In all o(liu ion sustai J1i11 g th e indid t11e11 t th e conl't ~aid: 

" \Ve hold , t iH:'I't• forf', t hat by ~:;cc-tion 701 !1 1 RcY. St .• sexual 
c·omnwrc·c I H~twt:'en Iwr·sm tR llNLJ'e r of k in than ('Ousins is 
pf'ohihit i'Cl, wlaet.!Jl'J' they hav<' ~on e tiJI'Ollg-h the fo rm of 
iu termarriug-P m· 11ot, HOI' is it mate rial t l ~ at th e tUaJTiagc 
wm; t·eleh ra ted i11 a <·o tlllfry wht'rc it was Yalicl , fo r we are 
110t hou nd npon priw:ipl<•s of c·nmity to perm it p c n ;ons to 
violate our e t·imi11al Jaws atloptNl in the intct·c~t of dcecn cy 
and g-ood m or·a ls and hnst'cl on prin<·ipl(•s of so n rH.l publ ic 
poli f.'Y hc~·au'H' t h r,\· haw' a<.;sunwd, in anot lt P t' state or <·onntry 
\\' IH' t'e it was law fnl , tl 1c re lation whi l' lt l<·ad~ to t l te acts 
p l'oh iuited by cntt' la ws. " 

Tt '-' llll llld b l! nhs(' I'Yl'd in l'O nsi <l (• riu ~ tltc Wl'ight t ll<tt nt ig-ltt p rop

l' l' l ,v ],p :..r in·u to this c:asc that it \\·as ll ( l t l'hnr:-o·t•d i11 t he itHliet
III Pttt, 11or <lid it otherwise appeur, that tltc d t•fendallt a11d h i.,c:; 
HiC'<'t' hall assllllll'<l thC' l'C' Iat ic•tl of nr;HTiag-l' Hll,YWIIc'l'e. It should 
a lso he ob~l' l'\'t•tl that. tl1 c eo u l'lmust have <'OJJ ~itle n·cl th e rul e of 
com ity as fu rnish i11g- thr. oulu reaso n why the Y<tlidity o l' a marriage 
cl'lcbnrtl•J in anothc e sta te s houhl he h eld valid in t h e s tate of 
Ohio. 'l' lle p a·inei plcs of l'Om ity m ay a lways he l'Ollsid e rcd by the 
court whe11 r eq ui rNl to d cte rut inc t he Yal idity of a m arriage cele
brated in mwther state when the laws of t he state j n whic·h the 
com ·t is s itting pt·oh ibits such ruat'l'iage.", hut it is o nly on e of 
m a ny rc•wm11s it~fluem·ing- t he court, a11d were thc·r·e nut more 
p crsuasi\'e a t11l t:og<'nt t'Pasott s impell i11 g the g)'(·at. 111njor i ty of 
Amerh·all courts to Jtot only l'l'\'Ognizc, but appro\'e t he rule 
t•efc tTcd to , such rule could Hevc t· lta\'c bet·umc th e es t a hi i:-;l JCU law 
of the land. 
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Tn th <' <' asc nf T'nw rym· ''· Stair, r t'pur1 C'd in ( 7 'frnn . 2-1--l , t lw 
A nwt·i<·an t·nle. fnr stw h it may h £' tr a·mr-d. was a ssn ilNl in a v i~ot·
ou~ npininn hy the :-<llpl't'nlC c·ourt o f 1hat stat(', \\'h£'1' (' ltl ll l'Oll\'il• 

tiOll of lcwclnrss wa~ sustaim'<l , nuthwit hstamliu~ t hP ch•f<'lhlants 
hucl been maJTiNl i11 .. \labama. where the marrin~e was \'nlid. 'rhP 
fnl't~ WN'<' s tat ed by the court ns follows : 

"E. N. llnncy \YaR divm·C'r d from her husbmtd • • • npon 
t he petition of the husband l'haq~in~ ltr t· with ndnlt.cry w ith 
\V illiam Pen t t<'f!~r. • • • The di\'OI'l'Cd wi\'e ;md t he parllll'l' 
in l te t' sni t, shor tly nftcr thc> d iYOrl·r, wc>ut. to • • • Alahama, 
wltere they werr mn aTiNl , • • • and on tltC' n r xt day_ • • • 
rC'turned to,. • • this st.atr, the plnre of thei r fm·nwt· l'C'SIIl c•twr, 
wht·r e t h<'Y hml h<.'C' ll l ivin~ • • • e1s man a.1hl wifL·, nil wit h in 
t.lt e twel\'C montlts bdore the itHlidm <'nt fo nnd i11 t hi :-~ ('HSI' , 

tlt e ltusba ncl • • • st ill livi 11g-. 

":--;rdion 3:1~:t . Mill. a 1ttl V. ('oclr, rna<"ts: ' \ VItt•n a lllnt'

, · i a~C' is abso1uh•ly <tl\11\l ll <'cl the pnrt.i<•s shall, SP\'c't'ally, I H~ at 
l ibe rt y to lll ll l' l',\' Hf.!':tin, hut a drl'l•ndant \~· ho has l H' t' ll ~~~~ tt y 
of aclnltcr:r ~hall uut. man.'· the JH'I'son \ntlt whom tlH' t•r tlltC' 
\Yns t·uHl ll ~i tt c• cl , dnrin~ t. lt n lit't•timr of the fot 'IIH't' h usba nd 
or w if(' . ' • • • 

" [ t is <lllntit tt"<l that thPl'C i l'lltOthi ng in t.ltl" }U\\'S or A labnltlH 
Jll'Cthihit illg' the g- uiJ t ~· di\'OI'f'f'l l ])HI'ty fi'O lll . lllHI'I'~- j ll ~ the 
pa1·a mour. 'J'h <' '·IH<'st ion tiH're fc.~t·e p rl'~t· ~ ttl•d m t ins l'l' l ' <ll'tl 

is w lt <'l lt e r t·itiZ(' llS ()f tlli s state•, )11'olubJtf'd by l he :.;tatlltc 
n•fpra·ed t o ft·om mn tTyi ng, c·mt , by (·t· n:.;s i ll~ oVl' l' into n xistt~r 
s t <l lt', " ·lt P t'l" s ud t m ar t·ing-es are 11ot inh ibitc·cl, <.· lui ttt t he hPn 
Pfit of th e matT iu •~<· 1ltC' n• <·ou t. ra.d.Nl when till')' ret u rn • • • 
tn this state, h<n.fng- left the s tate fot tlt e Jnan.ifc•st p t~rpo~c 
of c•nulillg" Ol ll' statu te'. rl'hc qncsticm is o f fi rst l lll )H'(.'SS IO II ~11 
tliis s tat<· and otll' not. fr·ec ft'Om <liffil:ulty by J'<'HSllll of c·ed :~m 
wt'l 1 -l'~tahl is hed pri JIC' iph•s, 11 11 i \'C' rsally rC'<·o~ll ized, ~vhH·_It 
app<~ re ntl _,. wnnld sustain s tu•h lllarriagc, c· ltid ~)f w.llld t .'~ 
111:-.t whi (· h says: ' A marr iage• vali1 l wltc rc ~ol e mtiiZ('tl 1s va.l ul 
(' \'<'1'\'\\·he rc. ' A<.lj11d~Nl cas<.'s are to be found • • • ~vh t<'h 
han; :-;ustain rc.l mtHTict ~l'S id<• ttt.i<·a l with t he one at lwr lll a ll 
of its essent ia l l'a l'ls, whi le otltcl's of equal r~spedabil i t;Y lun·e 
rra<'hrd a diiTcn•nt r c•sul t. • • • It may he ~a1d , t ltP t'c fore, _tn 
h e a rule of univc1·snl rrc~ognit.ion ht a ll f•ivi lizl'tl c· ~,llllti'I ~S 
th at in gen era l a m a rriag-e yalid where ee1l'l>mt<><.l ts val Hl 
everywhere. \Ve say, 'i n g-t·n~ra l ,' hc<·nnsc tl t f' J '~ ~.J'f; <~X t~P~ 
t ions to the ru le as well staltl Js hc>cl as the r11le •t.selL . 
1\nw, ... ~ • hdievin~ as we do tha t the s tat .n1c 111 qn.est Jou. 
wlt i ~.· h "'C arc called u pon t o e.:on!'i true • • • ts c' :x p n •ss1Yc of 
a cl Pc·i<1Nl state pulit•y • • • we \\'i ll 11 ot allow s tt<·h l><'I'SO!l~ 
to shic•Jd tlJcmsclVCS ht:'hind H g'C'II('I'a \ l'lll t~ of the Jaw of 
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ruarria:,!l'. • • • \\rp do not intrnd in t he s lig ht est d egree t o 
f'flc·n ~;wh IIJHII t tlt c• priJH•ipl <' whic·h rN·n~ni zrH a.~ Yalid mar
t'iil:,!c•s I tad i 11 ol lt t•r- s f at t's wlwr<• t he pa rt ics lta\'C goue to such 
olhc•r l->talt•s for the• pu r pose of avoiclillg- o nr owu la ws in 
matt t'I'S of fo t·m, c·<'T·cnwny or q ual ificat i •J il ~ mer ely, but, 
N>ll fi 11 i 11~ ou •·sp) v<•s to t he fac:ts of this C'a~e, we h ol d that 
\\' hc•rf' (· itiz(•ns of th is state with<lr·ew tempo1·arily to another 
st t~t f' an d there ma n y fo 1· t he pm·posc o f avoiding the statute 
i n qtH' )o,tinn pas: ed in pursuance of a d eterm ined policy of 
th <' state • • • s ul'h p arties, upon th<' ir r eturn, • • • and 
<·ohahit in:.t a s man a nd wife) an~ 1 iahlc 'to intl ictment in the 
<·o tu·t s of t h is state for lewdness." 

\Vt• have only Net out RlH:h pm·tion s of the opinion as bear 

<l ir<•1·tl,v llJHIII the q ncstiCJil before us, omittin~ the c ri t icism of 
llllllll'l'OilH A nw 1·ic•an <l<'<'iRions, whi(·h, us we rend nud understand 
tlt rw, a•·<~ in cl it'f'l't c·ott ftid with th e r·pnsons n(h •nneed a nd con

(• )ul'\io n s J'N J<• ht •< l. W e should stn t<', in this conn e('tion, that the 
E11~l islt J' tdc•, wltic·h is qnit <' ~«'II<'J'a lly h eld to be un~ound by our 
c·nurt , is quot<•d , aud , in fad, a ppt·on•tl by t)l(' cou t·t in t his case. 

.1\ l'<'Y i<'''. of tit <· fat·ts ahoYc set nu t , t o~ethcr with t he con clusions 
o f th f' ,·ourt lmsf' tl th(•t'l'nn , impels us to cptt•st ion t he authoritative 
<·ltaJ'HI't(•t· of th is clt•c· isiou . The statute UJt<.lPr consid e ration m er ely 
pt·oltih its tit' g-ui lty party in a divor ce r>~·oc·ccdin{!', based on a 
c·ltnq .. w or adultl'r~·. frnm llltll' l')'illg' h is 0 1' her p a •·nm our durin g 
thP lifPt inw of t it ~ injm·t•tl pa .. ty . No cx b·aterr itOJ·iul f orce or 
<'fTI'l'1 <·a ll .he• g-i V<' ll n r· t• la imt•<.l fo r it. Its operation and effect is 

limi t<'cl to uncl wit.hin tlt l' houndcu·ic•s of the st ate of T ennessee. 
lt is uot rss<•Jttiully <lifl't' I'<'Jtt from s('d .ion :n Rl of the 1913 s upplc
nwut of nu t· <'mlr , wlti<·h J)l'ohihits t he pnrti<'s to a divorce proceed

in~ fl'nm mm..-yin~ ng a in '"ithin Oll c y<>a r from t h r date of the 
cl <'t 'l'f'P without the rw rmission of t h<.' <'olll·t, and i11 this conn ection 
W<' wiHh to <· it c• the <'il."i<' of f) udlry l '. Dudley, lf>l l owu 1-l-2, wher ein 
a c·o11slnJ<·t ion ot' that statutr· is in\·olvcu and n conclusion 
annomH·r <l diJ'Pt· tl,v o pposed to the ca~c we arc cxumi11ing. 

Muc·h, a tHl \\'<' IH' lic•v(• undue ~trNt~ is placed upon the fac t that 
the cli,·o r<·('(l wife u11 d ht•t· p aram o u1·, s ho rt ly after tlu~ir divor ce, 
W(' Jt t to A labuma antl we re m a rri<'d a nd the n ext day r eturned to 
th<> plnt·c () f tla•i r formC'r r('sid cnc·c in T C' nncssPe, where t he former 
husband t'f'sidNl, mtd tl•e•·e lived nnd cohahited as man and wife. 
Rut sun·ly it <.'annot he elaim ctl tha t lite Yiolat!on of the s tatute 
wns a ny mot·e srrious or compll'/t> tl tan it woult1 hnvc bee11 had 
they l'<'mninC'd one year Ol' ten year s in Alahamu hl'fOJ'P rctu •·ning 
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t o T ennessee. Snppo~. how c, ·c r , t hnt tl tl'~· had clt>ft• t' t'~'tl t ht'ir 

return for ten years, and, in the m ean t ime, fl l' n r t•sult of the 

mar riage, children had been bot:n to them ~mel thl'Y thl'n r t•h tt 'IIPcl 

to the ir former domicile, would the c•ourt , i11 its ?.Ntl tn vimli t·ute 
the law in an inst anc·e where it hnd h<>en <'Otnpellt·d to ;tom it t hut 

' 
the <'Use, a~ it stood, was invoh ·cd in <louht. f('lt. us l' rt•c• nnd unn·-
str·ained to inflict upon the inno<·ent. ofTspri n~ t h1• :-;ti~nm. n•pt·onc· h 

and disgraCe Of illegitimaey with aJl if s f~li' · I'Cat•l:in~ ('OIIS l'I}Ul'I H'l'S 

and effect s as it was to puuish the cl<•fl'mlttllts for st..•t•k ill~ to t•,·mlt.• 
o r c ircum ven t the laws of the st at(~ '/ W e fed t'OII s lruincd to 

believe other wise. 

lt iR a lso worth y of cou sid erntio11 t hat it \\'Us sou ~ht to <list in 
~uish the ca"c a t bar from wltut we 1<' 1'111 tltt' .All\f'ric·nH ntll' null 
whic·h , as hefo1·e stated , the C'ourt h~ul <1istitiC't ly t'C'c·n:,!llizPd h,v tit <' 
application of the rule of '' d eC'iclE:'d s tat £' poli<·.v,' ' sc~tn <' l iml's h•rnw d 
• ' distinc tive pnliey of t he stall', " twtwiths t n tHlllll! tl tt• ~tat u t<· 
itl\'olvcd, did uot attempt to ~ in· any ext t•ah· r ritoria l utwrat inn to 
its proYis i oll~, a nd , also, a pn' \· iou~ aclmix."ion J , ~. tltC' t'o llrt t hat 

the qu<'stiou prc~euted was of first imprcssiou in flris state. 

'Ve have given consirlerahlc a t t<•t~tio ll to th<· 'l'vtllll'""<'<' d eeision , 
prim•ipally on account of i ts v ig-on•us a ssHu lt "1'"" .untl Sl'\'(' l'l' 

<'t·itic· ism of the rule whi(• h Wt' h<'lirv<' of ton loll;,! stanclm~ and too 

fi rmly established in the United Htat<.•s tn Ill' ' ' ""' fJll l':-i l io ll etl (II' 

m odified . 

As he•·etofore stat ('cl , th is rnl f', Iii'<' nll ;,!l'llt' t'a l r ulc•s, h <1s its 
ext•(• ptio11s, a moug whit..·h may he nH'H tioiiC'd th l' fo llowin;.! : 

J.i_, irst: P olyJ:{umom; mania)..!('S a11cl illc·t·-.; t 11om• m llrria :,!<'s whi1·h 
arc manifestl y cont1·ary to the low (lr tllltlll't' , n-. 1-!t' ll~· rall .v n•c•o;,! · 

niz~d j 11 a ll l~hrist ian c ivilir.cd (·oun l ri <'s, and wJJi,·lt i11•·luch•s all 
JW I'SO II S in the dircd line of consall~un it.v utHl hl'o lill' I'S antl sistc•J's 

only i11 the tollateral line. 

c<.:o lld : MarringClS which arc no t on ly proh ih;tt•<l by law i11 t he 

part icula r state, hu t which prohibition s<'<•l<s to ,.x h•tHl t o tl ~ t· lll~lr
ria~<·s of t he cl ass iuhibitcd whet·Pvc·r t•t• lt·IH'Ull•d , th<· h·~t )o,la t l\' <! 
illt t• llt h ein g- to make s w ·h mu tTia~c·:-; i11va lid . whc tltt•r t·c lebratcd 

w ithi n o1· witltnul t he s tall'. 

Suc·h a sta tute will he h e ld to ha V<• (•'dra tt •tT ilt~riu l t'll'c·d , to tl 11• 

c'X tt•n t , ut. least, of avoid in~ tlw rule• rdt•t'J'c'd I !1 . 'l' lw ~·J -ntl ll·d 
m ise<.'gcnation statutes of some of the su utlt l' J't t :-.tat'-•s, wlt• c: h Wl'I'C 
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pr· ima rily dcsi~ncd to pt'C\'t' ll t t he in terma rriage of wh ites and 
11cg- r·ocs, H J'C , in a meas u t·c at lea s t , fr-am ed a long th ese lines . Some 
of t he <:as('S w!J ic..: h a rc held to rome u nde t· t he rule of "dist inctive 
poJiey of t he state " a rc due to these ]cgi s latiYe e n a c tments but not 

1 

alL 'l'hc r C'm a inde,· of these cxecptioH s a r c iu s ta t es w here t he 
co urts ha \'C adopted and eo11sis tenJy adh ered to a r ule which t hus · 
becomes the " d isti11t: t i \'C polir.r ~' of the par ticula r· state. 

Among the earlier f'H:-;es sus tai n in g the d uetrin c tha t m a rrjages 
valid h t th e s tatr. where cclchn1 tetl were valid cvcr ywhet·c is 
Stevenson v . Ora.y, 17 B . 1\I nm ·oc 1 !J:J, a lca <l i ng au t h01·ity, and 
fl'om whi<:l1 we quote t he fo llowing-: 

" Our statute o F 1H7H did not ctttempt 11 m' p 1·ofcss to g1vc 
a ~ 1 .v ext1 ·ateni~ o • · i a l o p c> t·at im t to its own prov Js tmJs or prin
Clp iN;, even Wi t h r cspcc· t to t il t• lllCIJTia~c oE ei t izcns of K eJl· 
t u C;ky. A n<l i f it 1ua.v be d c•t'JIH•d a f raud upon j t , and a 
t·~) J!t cmp t of t he so \'C' I'('ig n autl trH·ity (J f t lt c· stal e for i t s own 
c•J t.J ZC' JJ !o; t o WJIIJcl r_u w lll tl lllPII tari ly f ron1 lt c> t· t <'n i to ry f or the 
JHn·pos c o f assnn~r n g- antl h ri ng-i ng· l1ud:: a l' ~' lat inll Jll't>hih ited 
by 1 ~ < ' 1' l a~rs du r1t1~ t.ht•ir· .io int l i Vl's, it w o nl cl be \\:m·thy of 
eon_srd e rHl.JOll hy 1.1J f• Jt•g·is la t urt! wltetlJCr th e prin c iples on 
~dt J <·I ~ the .~~·: tc asSJIIlH's ~ ~~ .~'~'J .. nll<~ t e J~WtTiHg·t! ma.v 11ot be 
)Cf.t C'l St_Jhsc 1\ C'd hy (l<'t'lll I j t ll lg', ('\'l'J J Ill S l! \'1 1 f 'i1 Sl'S, lll Jl CSS 

the a cl nutte(l I a~,- r) f 11a tun• b t' d <datt•d, t.lw cqwra t ion of the 
;..rc>n c •·a ~ rule w lt ld J rc•fpr;-; lh c \' i! l iclil ,v of t lr ~ matTi;q:~c t o t he 
~('.I' l OCI. con f rtf ~· l us, ti ta n f,y avn idi1 11!' it fo t· th e sakp o f vind i<:at
ll lg' t JJt:'! S(J\'PI't ' lg' ll Hll f )ull·i ty O f ti l\' s ta te . ' 1 

. Auot.hc•r• i11sh ·Jtd in · and :Hif lior ita ti\·l' <·ast•, an d wl 1i 1·h was c itl•d 
111 l lte Dwllc~' t·a~l' , :mpm, is ('vnuH on wntllh t' . f ,1111 c, 11 :31\fa!-.i!>;. 458, 
a pa 1·t of wh J1·h rs as fo llo\\'s : 

" 'l'ho o 11.ly ex<:ept ioJ JS mlllli l t.l'd lJ.V our law to tha t g-eJJ c t·al 
rn le a•·e of two <· lasst•s. ~'i 1·st, ma rT iag-cs whi1-!1 a 1·c d eemed 
<.'?lltrary to _t ltP law of' 11Ht11rc as g-ellc·r·<d l.' · r~· 1·og-11 i z<'rl j 11 Chris
tum <•oJm t r· J<'s; SCt ' ( IJHl , ll!HJ'J' i :-q.rt ·s w lJi<·h th e· Jc' l-!'isl a t u •·c o f tLJc 
t•om monwealtlt l1ns d <•t· hllw l s lw ll not he all nwC"d <m y Ya l id it y 
~ 1 C'l' C1 U se tont •·ary to ti ll' J•ol il' \ ' of Olll' 0 \\'1 1 l·t ,, . .., 'l' l 1 c~ f1' • ·t ·J · ·. : 

I 1 1 . • · ~ ·~ · . 1 s . c ~tss 
Ill<: lt (les t w se vutd f or t•oh ·<ra nr\' OJ' i JJt·c ·t· • • • 'I' 1 · . ' } . · ' ,... • :-; · 0 > l' I ll " ' 
I t Wit 1111 t lw. PX<:ep twn on t ht> ;.:n,u nd of iu vPs t. t ll <' n~ Ill ust h~ 
such a r e h tt lO n h <.• hn' C' II t hf' Jlat· tips l'o JJ i l"l<· l i 11., -1 . 1 . k t l · · . ... ,_ t s u m a e 
.H~ _m~HTIHg"C mcestnou ~-; Hl·<·o rd in g- to th e g'<' ll t·ra l npi 11 ion of 

( Jn: tstumd om, an.tl , h,v t hnt t<•st , th L• p m ll iiJit t'd t1 1' " T Pt's iJH·Iu<lc 
hcsHh'.s p ersons 1 n Ill<~ d i t't' c· t 1 i 11 c• o£ c·n 11 ~a 11 ~ 11 i r~i h - brother~ 
nud s~st P I"S cnlly , an cl 11 o ol hPJ' t·o lluh:' J'a l k ind 1·C'1l. · irit htman 
·u. ' 'V'I!]ltlown, 4 J ohw.; l 'h :~ I •:> '·11 <) •) r:) l •J 1- c·./ 8 S . . -t•>, <> -:t-. • , ), ; - \ ( '11 . OJH ~ 

tory Conti ., Sec. 1-l ; S ulton v. l Varrcn, 10 N ot. 5-11 ; St ~uen.: 
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son u. Gray, 10 B . Mon. 193; Bou·cr~ v. Bowers, 10 Reich. Eq. 
557. In ih ·renwood v . Cllrt i.~ , () Mass. 058,378, 379: 'If a 
foreig n state allows ma rriages inccstious by t he hiw~ of nature, 
as between pa rent and child, s uch marri~~e cou ld not he 
a llowed to lan·e a ny validity here . But llHl.l'l'iagrs not natur
ally unlawful , bu t prohibited by 1 he law of one stutc, and 
Hot of anotht'r , if celebrated where t hey nrc not proh ibit ed, 
would be holden valid in a sta te wh<'rc t ltcv a rc not a llowed . 
A s in t his . tate a maJTinge between a m uJ{ and his dccea~rd 
wife's sistcl' is lawful. but it i.· 110 t so in some states. S uch a 
marriag-e cclebn11cd her e w ould he held valid in uny other 
~tate, nn<l the p at·ti rs entitl ed t o t lt ' benefi ts of the m ut r i
m on ial c·ont ract .' 'l' he dist inct ion was a p prm·cd by Chmwcllnr 
K ent and .Jud g-e> Story , 2 K ent Com. 85, note n Rt nry Con fl . 
of lnws 1 Hi. • • • A mar riage whie h is pr·oltihi t<•<l h rre hy 
l-)1a t ut c, because eon t n try t o t h e policy of ou r law:-<, iH yet vulid 
i f celchratNl cl:-;cwht• t·c ac·(·ording- t o the lnws of the pla<~t', CVf'll 

if the pa r t it.•:o:; a r e ~ · i t i zens nn<l r<>s idcnts of thi:-; t·ommon wealt !J 
<m el 1JaYe gou <~ nln·o<H1 f or the p ur pos<> of .-•,· ad i u~ our lnw~, 
u n i<'SR th <> l<>g isla turo has t•lea rl y e llitvl N l that su r h ma rr in~e 
out of the ~ ta t e ~h a ll lw\'<' 110 v ul id itv h<' t't'. 'r his h as been 
n•pNl t<>clly a tli rmr d by wciJ c·OJI !-.iid (!rccl d ecis io11S.'' 

"\Vc t r·nst t h at th e i111port anec of lir e suhj~" <· t nud e r <"Onsid t•J·a t ioll 
" ·ill he heltl to j ust ify us in sett i11g- out a part of 't ltc ve ry able 
0 p j II i () II 0 I I t IJ (.' S ll )I l'l' 111(.' ( 'II l ll 't. 0 f Y C' I' 1111111 t j 11 t Jr (' l' l:l SC 0 f Sf ([ l ( ! 1J . 

S lttt ll w.:k , ()! ) \ ·t . .:J.O:l. wlt c r<' th<· <: in ·nms lant•t•s we re l';Ollh.'Whnl si m
iJcn· to t hose tn vol ved in t.lt' ' fJ llt .. 'st inll W (' arl' <'t Hl <•a voring- to a nswc1'. 

<~ ' L' h e lmwua n-c• of o tll ' statut e js ~<' t ll' nd , a nd i t. is a t'nud a-
~ l"'""" • 

m <·n tal t·nle tha t 11 0 s ta tu te, wh<'lltt• r rt>la ti llg' to rnatr i ag-<~ or 
ot herwisP, \\' ill lw g- in•n cffed. o ut sid <.' of Lite stat e or <·ou 11 try 
E' l la <'li n~ it . 'l~o hi nd CH'II t ili ~e ll s ubroad it must in t•lw..lc 
th c•lll , l' it lrf' l' in t•x p n •ss te r m s or J,y m•<·t•ssa t·y imp l i ~nt i ou . 
lle ll e<', if a st at u t <·, :-:il<' nt us to ll llllTiHg't' uhroad . H:-1 o u rs js, 
proh ib its <· Ltss<'s of p C' I'S<,II S ft·om lltarry ing' g-<' JI I..' I'Hil ,v , or f rom 
iu t(• J'l ti HI'I'~· in;..r , n1· dN·)ares Yni<l ni l tllatT ing-Ps not <·Pic>hmt P<l 
a<•t•ord ili A' to p t'('snih··d fo rm, it has 110 <>ff l'<·t u poll m ;uTiag-P.s , 
(' \'(>11 of clom it·iiNl i11h a h itants, t• nt<•t'C'd iJt t n ou t of t. ltc state. 
Thnsf' H1H l' t· iagPs Rl'<' t o he jud~<'<l of hy t he ('OII J't s of Huelt 
s t.a t<•s , jns t a s tho tt:..rlt t he :-:t.Ht ut c d itl. not c·x is t. If t Jr (•y nr~: 
Ya licl hy tit<• intc rn uti n n a l law ma r riiii!C' ;11tcl t he lcwa l law ol' 
IIJc• p i N ~ ' (' wlt C' rfl ('<'IC'b rntcd , t lt <·.v ure n tl id hy tl1c law o f Hllt·h 
s ta tt', illl c.l t i ll~ sta tute hns nothiJ 1~ t o dt~ w it h th r. qu cst ioJJ , if' 
s11 c· h in i<• J'Jill t ional la w i ~ a part <,f t l1<• la w c,f t l1<~ s t.at f' , us it 
i ~ lt r r t', j'(, ,. a \\'l' it lc•ll law 11ot c·1H 1 ~tnt<•d t o b(• Px t•·a t <.• tTito t·ia l 
d oPs 1101 t• lr a n ~f' I l1r 11 1! Written la w as to <' 'XI rnlt•tTiur ia l m a r
ri t~g-es, c-III J tlt (• n•f'or<• p artie's whn H l'c• llll <l <' l' 11 11 d isab ili ty hy 
intc r·nutional l a w may e ltoose tlt C' h· p lac·c o f marr iage, unJ if 



~30 llEPOit T OF Till~ ATTOitNI~Y GEN~RAL 

t.lw 111u rria~c is nd id t her·<' it wi ll he ntl itl c\·erywhere, though 
tlwy wt·r•· pll i"JH•S('ly awa,\· ft-11m II(IJlH', HrHl the sa111c transac~ 
tion in th<.' st att• or t hei l' <ll>nli<· il(' wou ld llfl t have made t hem 
nmrricd. 'l'lt<'l'f' is, t l.el·l'fon •, 110 fo11 11dat ion for a n ar~ument 
h m;ecl si 111ply on t he idea of a n inv asion of the l aw o f domicile. 

" Tl1is <lodrinc is l' ll tin• ly a pplic·uhlc to s tatutes prohibiting 
ulani al-!'' al'lt•r <linn·ee. Ht;,.h :-;tatut <•s arc II •Jt ext r·a.tet·r·i torial , 
unl ps.-.; m ud e so by ex p r·f"ss wol'<ls or Heecssa l'y implication, as 
has ltecn freq 11<' 11 t ly ht'ld in t his countr.v, t hough there are 
<.:ases th e ot hrt· way, amo n g- which is the recent and well 
c•o11side r<'J <·as(' of Pf•nnrow· '!!, Stn. l r, 87 T enn. 244, whet·e the 
cas<'s aclop ti ng the fill rnc vi<'w \Vi ll' he found. llut the we ight 
of A nw r·it·a Jr a uth nt·ity, a~ well as t·ea~on a1al analogy, sustain 
tlt P other view." 

Wt• h<'li<·vc th at t it <' vic~ws aho\·r <'X pl'cssed :-lltllOIItll'e t he true 
A Jnc riean dod l' iJtC and woulcl, UJH1ouht.c(lly, he foll owcu lly our 
KllJII'ellJC ('o urt , if (•.a il ed upon to l'O Ju~ider the que:-; t ioJJ subm itted. 

(j u<'st iolls of th e vali(1it y of maniag-es, invohin~ the principles 
whi l'la we helil'vc uppli('ahlf' t o this t•ase, have 11cve r been very 
stTwusly c·o llsilh•rc•tl hy onr s tlpr·t•nte <·ourt , sn far as we have b een 
able to fi11d , th o ug h in the ca se of Dudley v. Dudley, befor e cited, 
t he q w·st ion of violaticm of our statntl' pmhiltit i11 g tlivo r·~ed per son s 
t'J·om n• rJJan·yi ng was in vnl v<'d, Ulltl .ludgc D eem e r·, speaking for 
th e eourt , c ikd with approval t he J;anc (' a ::;c a11d divers other cases 
sustuini11g t.lw sam e vwws. • 

'l' he sta tute we arc eull<'avot·it tg- to c.:c>11st r·ue dea rly prohib it." 
the JJHlrt·aigc of first co us i11s, and, wit h equal l'learness, makes 
sex ual intc r·cottr·se IH.'twccn t:lt em incestuous, arH.1 we a 1·e therefor e 
(•O ilfl·ont('d with t he p lain and dist inct ques ti<m whether these 
provisions npply to n marriage celchra ted in another state where 
11 0 such iuhibitions exiljt , but w her e on e of the parties, at l east, 
wus a resident of t his state, prior t o t he matTia~e. anu has s ince 
retun10d to t his state and the parties arc How l iviu g a ud cohabiting 
he t·c ns man and \dfe. 

Applyi ng the principles so elcnrly set o ut in th e opininns, fr·om 
which we have quoted, we are irresistibly led to t he cunelusio n that 
the murriagc in q uestion , admittedly Ynlid and bindi11 g in the 
shtl e whcr·e {·t• lcbratcd, 1uust. Lc h(•ltl tn he val il1 ltt•r(', and w hether 
Ott c ot· both the }nu·ties \\'Ct'C re~idcu ts of th is :-.tat e pJ·io r to the 
mnrTia~c, uuJ left here for the m an if est pu I'Jl0:-:c of cvadi11g tltc 
provisiolll'3 of our statut e, such fact could 11ot affcl·t 1 he status of 
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tht- r·igohts a n rl priY il t'l!t:'~ itwitll"'llt. tn mHl J't'~u lt i ng f1·om the rrln~ 

t ion (,r marrin~t\ snvP Hnd nul('s." th t> a dmitft•tl fal'ls.l .. ·in~ the l'H:-:f' 

·w ithiu tlte r u le o f " cli~ti n c·t i Ye polit·y of the state' ' whit·h \W h<wc 
before referred to. 

To plact' the pn r·ties to this marriage in a diffrrrnt position lwforc 
the Ja w than wonlu he the man an<i wife, r-;tandin~ in the sum<' 
r elation by consanguinity, who had heen pct·m ntH•n t rcsidc.'nts of 
a noth('r state and married there, but subsequen t thereto t·cmm~C'd 

to this state for a temporary pul'pose, or per manent r e. idetH'<', t he 
statute in question would have to be <.:On fo; trncd to hnve extrntclTi
tor·ial forec and effect , whic.:h , as w e have SC'cn, ran only resul t from 
f'J"}Jt·es.r; tcotds or 11ccr ssm·y 1'mplicolio11 . and ~urely i t l'flllllOt ht• 
e lnimcd that our :-;tatu tc i n ~l udes t he ' 't•x pJ·cs~ wo r·tls" 11111· othPJ' 
la11 glla~c fnm1 w lt it'lt th (' implira ti(ln Nllt m·ise. "Nt'<'('!o\snr·y imp1i
<·n1 io•• '' i!o\ a t c1·m nu t tl iftii (·ult to untlcrs tnn<l r. JHl is f t·Pq tH' Jllly 
IISrd hy the tnur·t in eonst r u ing st atnt <>~ ancl ads of t It t> 1Pg-is1a
tlll '<' that fai l I•) (.~X pl·e~<.:, in c• l('at· ancl ll efi nitl' Jang-ttag't' , the t)h,jt-l'l 

o t· manifest pu rpos<' inkndt~d, b u t it c.•annot he a ppliNl tn 1Hit:.! llllgl' 
th at is <·h-ar, (lefi11it,, and t'nmp l ·<' lt P n ~ih l r, mtd wht' l'r , ns i11 tlt i ~ 

st<~ t ttt.<~ , t he oltjcd and p11 rposf' i~ <·lc·a r ly illld <lil4t in<'t ly st a tc-cl , 

i ts ~WOJ1(', <' fT<·l·t 01' OlH'l'il1 inll l'tlll Ji n l )I(• t•J dHJ'l.!l'd OJ' <'XI<'II<l l'tl hy 
irnpl it·a t ion ot· intrrp t·rt :a1 ion . 

The I'Cma inin ~ q tH'st iou , as to w lwtll<' r t.lH' <'ntll' ls of t h is r.;ta te 
hav(• <Hlopl t•<.l a 11d c•mt~i~l elllly fnllowc•cl a rule whi t· h should be' 
h<'hl to e. tahlis h a " distin..t i\·c !o\t at<' polic•y, ' ' a s <tppli(•ahl <' to thi:-; 

<·ase, i:-; not cl iffi<·ult of solut ion . Th<' main qll<'stion h<'fo rc us, as 
s ta1 c•d in th<' t"a l'l,v p art of this opitt ioll, is 110\'f' l , o J' as statf'd hy 
I h<' ll'~lnwcl j nd~r wlto \\Tn l<' til <' op inion in t ilt~ P c• nnP;.!nr •·a sl' , •· or 
first. imprPss in 11 ,' ' in this :-;1al t• , and it :-:honld no t t h••rpfor(• IH• 
su rpri ..;iJJ~ tltat W(' h:H'e fui iNl in o l ll' c·ffql·t:-; to U SI'l'rlniJ I tlw 1£mf' 

nl' tit<' :tcl o pt oJt of sw·lt nrl rs, as WPI I as insbtl ll'<'f-:: ul' its a ppli t·u1 io11. 
J t is pos~ i J ,)(• , lww<'Yt•r, t l1 a1 ~ ~~~ ·It n 1' 111£! t·ou ld l1r pt'OJH' rl y ltas t!d 
IIJIO'IJ dr('i si on~ of our ('CIIII't IJII kindred or ot lH' I' :-> tth.iP•·Is invol \' illg 

wh:tt mi!!ltt. h<' d ai lllt'd In h<• v ioiH I in11s n f' o 11 r JH' IIal laws Ottl s idc• 
1h (~ jllrisclit·lion c,f tlt r stat<' Hll d llt <• J'<'"·" rst a ldr l-lh a " di!-!t iJ wl i \'t' 
sta te pnli l'y . . , Bu t in l lt f" n •ry I'('I'I ' Jtl. I'HS(' nf n tlrllr' !l 1'. ]Jutllt•y , 
lte fo r e re f' <' JT<'d to, a11d \\' lt C' I' f' th<' rit't· tmt,-.; tmli' C'S \\'C'I't: not sultsl all 
t ially dissi m il a r to 11t<,st• llt' l't'ill il t\'l' h ·•·d, tiH~ Ntlll'l m:t d f' lit! 
l'eft•J 'rtll't' to s1w h a pol i• ·y, but hl' ld t lrt• ll lar r iag-P ill t It •· sial<• of 

Nl'hraskn n tlic1
1 

nu t withs tHJHlia1g t.he fad 111al our st atut e• pn,l1ih-



il !'d tlil'• ll'l·o•d p••r·o.,coll-< fr·urr r lll:li'I'Yill~ 1\ itlri11 Colli' yr•ur·. :1111] 11'1' <11'1' 

llr t• r• •l'nn• ''"""lnri11o·d to bc·lit·l·r· ll;a l thl' sco •·alll'd "cli~tirto·fi\'C• s l:rl•· 
p~olit·y" loas lt<of '"'''II P ... taloli~lll'd j ,. th i ... stall•. 

'l'hi" 11orrld st•('ll l In l' il't•t·ltwlly d is)"'"'' of a ll thulrls po•rlainin~ 

to the sft~tns of' th f• pm·ri r,; tu tlti ,.. ll l:l r'r·ia~•\ l11r l it has '"'"" Slll!

gc•s tPd that ll11• l'nllowitr:,.: l'ill'l of llro• so•dinn miglrl IH• lwld to 

Pl'('\'rlll the parti t''i l'niJll li1·ing to:-:I'IIH•r HS mau a11rl wil't•. '!'Ire 
pr'f!\' isinll is as i'(IIJIJ\\'S : 

"Or if any prr·son lrr i11:,.: witlrin llr r rl ('~n·r.~ of o·onsnng-uin
ily nr allinily i11 wilit·h lll:ll'l' i; rgc·s lll't• prnh ihitPo) hy this 
SPI'Ii!Jil. r·aruall.1· kn<J\1' t•ac·lr oiiH'l'1 lhPy !'.ltnll '"' g-uilty uf 
irwPst." 

'rlr t• n• •·ntrld, of Nolll'""· )I(' no quc·sl ion ahnnf t lh' vinl:tti•lll nf tlris 
Jll'll\'is itHI if l ift• )Hll't if'S :11'1' )Ill( JII'O(t'(•(l'd loy il \'Hiirl IIHII'I'iilj!l', hut 
iE fit (' lllnrria;.:-r is Y:llicl and bindi11g-, lhPu i t is iur·orr<·l' i\·al,Jt•; 11r 
fnd, nhsur·cl Ill s11y tlral th(• par·ri rs would hr g:ni lty nf iu<·Pst if 
llrc·y li v<•rl HIHI n lhahito·d lngt•t fr,.,. as man :rnll wifr. 

'l'il r 11'1'111 " t· ll noall~· '"'""', .. in it s nnlimll',\' :~o·c•f'ptat i on, liiNll1-; 
s<•xual inll' r'<'Oll l'SL'. As nsP<l i11 llrl' i'lututr it llll'llll!, ill it·it, unlnwful 
SI'X IIlll inf(' I'(•(IJIJ-,;(', f 11 otl\(•r· \I'IJI'd", SC~llil l i11l('I'I'0111'S(' Oll( of 
lawful wrtltlwk, t111d lh t• pari of 1111' sedi1111 l'<'f,•nrd to 1'1111 lr:rl'l' 
110 llflpli<·atinrr lo per·smrs li,·it1~ a11tl c·ohuhitiu~ lul-(e t iH' t' lr t•l'l' :rs 

lllllll urul wifl', 111Hle1· n law wlri<·lr ou1· law r·r<·n;.r11i:wi' as \'ali<l and 
J.indi11g-, <'l'rll t lruug'lr t lrt• pa r·l ir;; th!'r('to <II'<' within our or th<· 
lh-~l't'c·~ IJ£ <:<>llhlll lgnillil) "'otloi 11 "l1idr rmiiTia;.:<' l'> an• Jll'lohi lo'rte<l 

in t Iris sial('. 

1'!11• <J II I'stion is HIIS\\'I' rt'd in thr nrga tiv!'. 
J. W. Kll'\Or ·s r,y, A s.~i~tanl Allornry Ccncml. 

G,\:\lllLi l'\G ,\ l\'D l ,O'fTEIU" D NVJC'F.S 

A schr:.rnc by which n merchant sells hi~ goods ut u sual ancl ordinary 
mark<~l pric<'s. giving 10 each customer Jlllrchaslng gootl s lo the amount 
or Sl.OO a koy, and to the customer tbus obtaining tbe particular key 
which will unlock a Victrola, said Victrola is a lottery and punishable 
by law. 

~l ! 
Mt·. '\V. ll. TNlmw, County Attorney, 

Corydo11, Iowa. 

Deat· Sir : 

1\fay 16, 1919. 

Wo lta\'1' your letter of l\[;1y 15th in which yon state: 
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"A merd1ant has a \'idt·ola, and there are a numb~r of keys, 
one of which will open the loek placed on lhr machine. '\\'hrn 
he sells !1'1.00 wot'{IJ of ::-ooils he hand~ the pnrrlut~c r one of 
ll11? kE'ys, and whrn all the keys arc gone the pnrl'ha.,er who 
Ira!> the t·ic-ht key will nnlo<>k tbl' roac>hini' and take the 
ma!'hinr. '\Yonld you cousider this a \'iolution of law! " 

In answet· to your iuquiry, I de~ir·c to first tlirel·t your attentinn 
to se.-.t ion 28 o[ article 3 of the constitution, whid1 provides: 

"No lottery shall be authorized by this state; nor :shall 
the sale of lottcJ')' tickets be allowed." 

In addition to this section of tlte constitution, I desire to direct 
your attention to section 5000 of the code, which pt'ovides Ill'! 

follows: 

''If any person make or aid in making or establishing, m· 
advc1·t ise or make public any scheme for any lottery; or· adver
tise, offer for sale, sell, ucgotiatc, tlispo!.e of, purchuse or receh·e 
any ticket or part of a ticket in any lottery or number thereof; 
or haYe in his possession any ticket, part of a tic•ket, 01· pupt"r 
purportiJ1g to be the nwnber of any ticket of any lottct·y, 
with intent to sell or dispose of the sumc on his own acco11ul 
or as the agent or another, l1e shall be imprisoued in the 
county jail not more than thirty days, or be fined not exceed· 
ing one hund1·ed dollars, or both ." 

Our supreme court bas bad occasion to coTJsider what constitutes 
a lotterv in the case of Chanr.y Park Land Company v. Jla1·t, 10-l 
Iowa 502, a11d one of the definitions given in this opinion (at 
page 595) is: "Where a pecuniary consideration iH puit1, 1111t1 it 
is to be determined by lot or chance, according to Rome scheme 
held out to the ptlhlic, when and how much. he who pays the money 
is to receive for it, that is a lottery." 

Fm-thermore, there is an opinion of the su})rCrnc cour·t of Kansas 
on almost the identical proposition presented in your inquiry. 

In the case of Davenport v. City of Ottau·a, u<l Kan. 711, 
45 .Am. St. Rep. 303, the defendant was a par·tner in the 
firm of Davenport, Lathrop & Company, operating a large 
dry goods store in the city of Ot.t.awa. This £rm plac.ed 
in its windows a locked box, with n glass frout, contnm
ing $25.00 in bills, and advertiset1 tllat nil persons buying 
goods in their store, and paying therefor £fty cents or more, 
would be given a key, and that one and only one key ~v~uld be 
given out whicJ1 would unlock the box. The person receiVlng the 

• 
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key ,.,.·hic·h would unlot·k the box would he ~iven the $25.00 from it. 
'l'IH! <lrfendnnt. solcl good~ at the usnal and ordinary prices, without 
extra c·hartrc on ftc•(·ount of the sni tl keY und rra\'C t o each pur<:haser 

h • ' C' 

who prot ut·rd goods amounting to fifty cents or more a key, to 
whic:h wa~ atUwltru a eanl s tati ng in s ubstance the abo,·c offer. 
rt wa s he ld by the supreme court of Kau sas that this transaction 
was iu cffec·t a sale of m cT<' handise anfl a lottet·y tic·kct for an 
aA"gre~ra.te prit·c, and that the transaC'1 ion was unlawful , and that 
a conviction was proper . 

'l'he court in pal't statrd: 

'"l'he only question presen ted for onr ron~ideration by the 
t'f't•ot·d in this t·ase is whet her the defrn<lnnt sold lottery tickets. 
('ounsel for appellant l'Olltends tlwt th ere <-tre two indispen
sable elem ents in the offense: '(1 ) A p ecuniary onsideration 
paid; ( ~ ) a det e rminat ion l•y chatH:e wllnt and how much he 
who pays monry is to ha\'e for it.' lt is Ut'gf'd that the agreed 
fu ·ts show t hut the defcndau t was a mc n ·hant conducting 
a IC'git imutc business, with a large s tot k of ~en c rul m crehan
dise, whi ·h he sold for the u s ual ancl ordinary pri l'rs, and 
that the sc· helllc of giYing the monry in t he h<,x to whomsoever 
should c·han ·c to get tlte kC'y that would mtlovk tlte box was 
mC' t·cly in th e nature of an nch·cl'tisrmC'nt, to <hnw attention 
and c·ustom to th e d t~fendan t 's ston~; that , innsmudt as the 
d efrndant l'<'t·C' in'd no more in any in stall l'C fo r his ~oods than 
thC'ir fuir and nsnal markC't Ynlue, 110 r·omJWllSHtion was paid 
for the chn111·e, hut t hat the keys to the l10x and the c:hance 
t.o o1•1nin a priz£> \H'rc a free g ift to his ru'-it omr•·s, which he 
lt ud a pel'fevt right 1n oiic t·. This urg·umc1ll, wltil r plausible, 
is not souncl. '11 ht· dc•fenclant ach"C'rt isNl his ~oo(ls for sale. 
At t he sulltt' ti111e It<> adv('t·ti !-H'rl tltat, to evc· l'y plll't ·ha~er: of 
g-oods to thl' n1l uc of 50 rents ot· m ot·c•, pe1yin~ in c·ns h there
fo t· , a. li c.v would b e gi"en, and that lhp p<.'r-;on rer r iYinl! ihe 
ki'Y whit·h would nnlo<'k th e box :-;ltonld r ct·riYe the $25.00 
H5l a f t·<.'e gift. Each sale, then. was a sale, 11ot of the g-oods, 
but of n (·hmH·e to ohtain *:2:-l.OO. 

"In this inst an c·C' it may be t'Oll l'<'d<'d that the main pur
p ose of the d rfenrlm1t was to inc· r rasc his l eg-itimate bus iness 
by thiF\ sc·hcme, and that the sale of mC'n·hantlisr wa-.. not used 
merely as a <.' OYer for ronrln f' tjng n lo ttery. The purpose of 
the rlefenclant nn<lonhteclly was to at t rad t~ttcn tion and stim
u late t t·ade at his stot·e; bnt this c•nsc mm;t hC' ddermined bv 
the legal print'iples npplir ahlc t o i t. Ruppose that ins t ead ~f 
a large Rtoek of general men•handise on wh it·h only moderate 
profits are made the defendant k {"pt only snrh ·articles as 
u sually bear a very high percentage of profit, and instead of 
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offering $25.00 had offer ed $1.000.00 on pt·et·i ely the same 
terms as thic:; $25.00 was offer ed. (•onld anyone doubt for a 
ruowent that those who are inclinrd to iHve t small sums for 
the pnrpo e of gaining lar~e ones would lX> lik£>ly to purcha ·e 
arti<>les for whi t·h the~· hnd no s;peeiul nret.l m erely with the 
hopr of gaining t he prize offered~ Thoug-h ~he goods. in such 
a case, !'.ltould he sold onl~· at the rr~ulat· r etnil price, the main 
busine"-~ of the d dendant would b e<.·omc thnt of , elling 
t·hanccs to draw the $ 1,000.00 l'ather thau met·chntHlisc for H 

legitimate pront. The ke:v, ''"ith the t'IHd nttaehe(l, was in 
~nhstan•·e and <'ffe<'t a lot te rv tidH't. Pun·lHtS<'t's Wt'l'C ginm 
to unrlrr~tnnd , wh('t lH'l' tn~thfully or not dew~ 1\0t affect 
th e c• ase . that one krv nnd onl.v one of thosc> giYcn out 
would nnlof'k the hox, · nnd that wltoe\'er t·halH't'cl to A'Ct the 
proprr key would ,:ret the monry. It 1s l"U ic.l that 110 clement 
of damc·r exis ted, hef'ausp th r l'ig-ht of the pun·lul!o\t' r to ohtain 
a priz~:> was, in fart. ahsolutcl~· dt't r t·min<'<l th<' instnnt he 
ret·ci\·ed the krY. If tlw kev fitted the lo1·k the motH'v was 
his h om that it;stant. Jf it .di<l 11ot. it wn HOt h is. • 

' ' This t·onten t ion i. not sonntl, thou~h ·~rcc· i nns. Neither 
I HI\' (' 1' not· sellet· wn. s upposed t n lutow whic·h was thr trne ke~· 
tc• ·t h r l1nx. uml the fa<·t wonhl onl y he adnally df'tr rm1Hf'rl 
wh<'n th r trial was wade at the t ime appoiut r cl to unlu,·k thl' 
hnx. Bnt. e Ycn if we assume' that thC' <'hmwc was <letrnnined 
wh c•11 t IH' snle was mad e. it would he equal ly a lottPry, for the 
for tnn ntc> p er:on wonhl at onrr obtain n t•igllt t o the p r ize, 
tl1cnt!!'h hP t·o11ld not in fa.r·t ~C' t it un til tho time appointed. 
'l'hc 1111fortnnate pr•·hasr1· wouhl at onN' l'{"re ivc his mrr
t·lt :m d i..;r and his 1.1 nn k in the lottery . • • • '' 

Tn vi ew of the forrg-oing, it is the opinion of this d<>partment 
1ha t. the s<·h r me yo11 have outl inrd is one p rohibited by the laws 

of this state. 
B .• T. Pow ERR. A ssi:;; lant A llorncy Oe11eral. 

fii. .\ !0\Tl XG I N COt\11 l\II :SF.H 

I n all mines where coa l is blasted fro m the solid. only such shots 
a s an• fired fro m the coal itself neetl be e xa mine d by a certified shot 
rxaml nc r. The rule as to who m ay shoo t coa l d ocs not app ly In cases 
whore brus hing or dirt is blast e d RWay. 

• 'tat e )fine In~pC'dOr!', 

S tate House. 

G ('11 flt'lliCll : 

Marl'11 20, J !)19. 

l a m in r eceipt of yu nt· fuvor of Murf•h lltlt witlt mqul t·y a s 

follows: 
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" l 'an shots . other than coal shots, in a mine where coal is 
bla-;tC'd fmm the sol id, be ehar ge<.l and fired ' ·ithout said shots 
bei ng C'~amined hy a certified shot examiuer 1" 

A <·a reful reading of the state, section ~-195-b, supplement to the 
rode of 1 !) ] ::l, wl ten C'arefull y analyzed forces one to the conelu
sion as ll et·ei na ft e·r set out. T he section r eads as follows: 

" J n a ll min es, u.:hc1·e coal is blasted , from the solid, compe
t·ent pe rson!\ shall be employed to examine all sh ots, before 
t hey ar c c·hargecl . • • •" 

'l'h at i:-; th e cq u iva lent of saying that aU sh ots where coal is 
hc inl! blasted ft-om the solid , competent persons shall be employed 
to <'xam·ine sm·h shots before they are charged. This language 
f•otlld not be fairly construed to app ly to auytl: in g except shots 
wh ere t he coal is being blas ted f rom the solid , anrl would not apply 
to shots which we re fixed with reference t o bruslting or dirt shots 
while making s umps. 

It is the opinion, therefot·e, of this department that in all mines 
where coal is blasted from the sol id, only su ch sl10ts as are being 
fired in the coa l it self, need be examined by a certified shot exam
iner. 

H. l\f. JlA VNF.R, Attorney Gen eral 

" 'HAT CONSTI'l'UTES 1\:0NERALS 

General discuss ion as to whether shale, clay and grass roots are 
minerals. 

Mr. James H. Lees, A ssistant State Geologistt 

D ear Sir: 

1\ofarch 19, 1919. 

Your letter of the 16th inst. addressed to A ttorney General Hav
ner has been referred to me for attention . 

Yon enclose with your letter a letter written to you by Dr. W . 
W. Rays ter of Lehigh, I owa, in which he asks whether or not shale, 
clay and grass roots are to be classed as miner als. 

So far as we arc able to find, our supreme court has n ever passed 
on that ident ica l question, and it would seem to me that the proper 
pluce to obtain that information would be f t·om the I11 terior De
partment of the United States at vVashington. 
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H owe,·er, Bouvier d efines the ter-m '' rn i11crnls'' us 

" E Yen- substance which c>an he got from Huder·t H'atlt the 
s urfaC'e ~f the earth f or the purpose or profit. ' 

It h a been held to include (•oul: Ifcnry u. L oll' c, 7 :~ 1\l o. !Hl; 
puintstone ; B artwell v. Camman, 10 ~- J. Eq., 12:1; frcc!o;tonc ; L . 
R . 1, <"h . 303; stone for making roads or pa\' iH!!: l ;. n. 4 Eq., 9; 
hri(·k clay; L. R. 20 ch. div. 5!12; china cluy; L . R . 7 ehp. Qgg; 

sandstone; 2 Drew 5, 395; flint touc; I;. R. 8 npp. <'A . . 30 . 

Th e words "minerals" and "brce" ltnvc heen h C'lrl to itwlnd<.' 
only minerals obtained by underg-round workin~. Aruu:trong 'tl . 

(h·rrni l e Co., 147 N. Y . 495. The term "miner n 1 l nnrls, , ns ns<'d 
in the statutes relating to the pnhli c domain , c-mht·n rC'rl ~t·nt tite. 

Norihrrn Pacific Railway Compnny t•. Sodcrbcrr1 . 1:\R TT. S. 526. 
All rni n C'ral d eposits are not only metals proprt·, hut also ~nlt, eoa l 
nnd tlt e like. Barttt•ell v. Cmmua u, 10 N . • r. Eq. 1 ~ . 

As to the l e~al definit i011 of the fc t·m "(·la~'," appn t'C'n tly 110 

r-as<•s Ita ve rome bcfore the C'om·ts of t hi ~ ~-;t atr. ~o fu t' as I lHWC' 
hN•n able to £nd, inYohin~ the l r~u l t•lassifi<·n t ion of thHt substance. 
H nwcn·r , the land d epartm<'nt of th e t ni tt'<l ~ t nt<'R h m::; pas. eel . 
dirr d h · on that snhject , and in one (•as<' th at (l<•parfnwnt llf'l<l that 
t"la.v c·onld not be located as a mi H<'I'a l. fo r tlte r rasou tl1at (']a~r 

wa~ C'\'Cry wh c1·e present in the soil , and to pcrmit it to he lot·ntcrl 
a!-; min r ral lan d would allow all ag l'i(•ultm·nl lnnd to he located 
under the g-uise of miner al elaims . J ordon v . l rlaho Alum·in 11m 
r ompany, 20 L. D . 500. But in a l at<'r c·m.;c•, the lmt<l <1 C'pnt·trncnt 
srrms to haYe adop ted a differen t rn le . J>rzc ific Coast Marble Com 
pnny v . N orthern Pacific R ailway Compa11y, 25 T1. D . 2:13. 

It has also bef'n held by the land dt•parlmcnt of th<' U1tiled 
~tates that land con tain ing sn ndstonr va ltwhle for building pnr
po. <'1'<, anrl mor e Ynl11ablc on that arrount than fo r a~ri l' ul t ura l pttr
po)\C'S, is mineral land. B rcmlallc v . North ern Pnrifir R ailu.:oy 
Company} 29 L. D. 248. And that la nd t h i<'fly Yul nabl c for 
ma rh le and s late contained t herein is mit l<'ral lmttl with in the 
mcn n ing- of the statute. Schrimpf t'. Norlh cru l 'acific R ailwny 
( 'ompany, 2!> };. D. 327. Bnt it hns abo brcn hPitl that hw cl Jtot 

"how11 to (•ontaiu miue t·al deposits in p:tyin~ (J n ::ntilics f01· wltic·h 
mining- opC'ra tions a t e grn era lly c·o lldu<'trcl, arc 11ot mineral l a nds 
'~ithin the mC'aning of the 111 inin:; laws. HuHih J)"koln v. ,1/r!Jon
alrl, 30 L . D. 357. All(l for Jjrucstou •· to fall witlti tt llt c minL·t·a l 
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la ws, it must affit·mntively appear tha t it is mort:: Yaluable for the 
I irncs tnnc than fot· agr itultur·al purposes, ~2 L. D . 353. 

Titus it would naturally fol low that the usu al lc~al definition 
and m<:'an i n~ of the word ''mineral, ' ' when nserl in d eed s, leases 
a nd o lh(lt' l<•ga l instrume nts, incl udes roc·k, shal \:! a11d clay, when 
t hos<> s11hstmwes <'xist in sufficient quantity and a r e important 
<•nou~.dt in ,·ul uc t o just ify min ing the same for some industrial use. 

As to g rass •·oots, we are of the opinion that t hey could not be 
le~n lly (·Jassifi<'(l as min erals . 

' V. R . C. KEN DRICK, A ssistant Allon~ey General . 

~~~GISEER'S CERTfl·~ICATE TO ~OX-RESID .. ~NTS 

Non-res iden ts or Iowa are permitted to apply tor e ngi neer's certifi
cate upon equa l basis with residents or this s ta te . 

.Tune 17, 1!)20. 
Ho11. K . 0. Kastb<:'t'g, 

RN·r<:'tan.· 'tate Board of Eno-in eerin u Exami ne rs. I"' ("' 

D <:'ar· Rir: 

Yon ask for an opinion from this <l r pa rtment upnn the following 
qnC'st io n : 

'' I s it mandatory upon t he s tate board of t' t lgi nec t·in~ cxam
inct·H to permit non-resident s of I owa to m ake ctpplit·ntion for 
a re l'tincntc of r cgis tna tion upon eq ual terms w ith r esidents 
of th<' statr, tmdcr section 10, ehapter 392, ads of the 38th 
Ge1le1·a l Assembly?'' 

Srt tion l 0 proYidcs: 

" At uny t ime within six months after t h ic; nd U<'comes ef
fN·th·r , upon du~ appJi,·ati on thcrefot· and t!H' pnymen t of a 
fN• of twcnt:'·-five ( $25.00 ) d ollarf.: , th e hoa n l sha ll issue a 
<·e rtifh·atc of rcg i.-tration as provided h.v scl'tion D h PI'eof to 
nny pet·soll who under oath s ubm its eYidencc pr<'s<· ribed by 
the board that he 

"(a) 

" (b ) 

is more than twenty-five years of age, 

is of good charact er and 

" (c) h as been engaged in the p1·actiC'e of pt·ofcssional en
giuccring or land surveying for at least t wo Y N ll's p 1·eceding 
the dute of the passage of this act, o t· is a g-raduate of some 
recognized school of engineer ing. After this a l't shall haYe 
hecn i11 effect ix m o11ths, the l.Joard sha ll i. sue certificates of 
registration only as pro\·ided in section 9 or section 11 h e t·eof.'' 
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It will be ob erYed from section 10, supra, that: 

" • • • Upon due application t h(>rrfor , ancl the payml~nt of 
$~5.00, t he board . ball issue a crrtifi<'atc of rc~istralion • • • 
to any p erson who under oath submits eYidenl'C prr. l~rihed by 
the board. • • • " 

In creati11g a state hoard of rnginccrin~ examiner-s, and the re
f) uirin g eYery person, with c:ertain except iow:; practit•ing proft"~

sionnl engineeri ng or land sur\'eying in Iowa, to he register(>d, the 
legislature e""'id ently i11tend<:'d to make the net applh·able hi both 
r esidents and non residents of the stutc; for nowhere in the act 
is any reference made to non residents. 'rhe l angua~e :found in 
section 10 sup1·a is clear and unambig uous, and it is my opinion 
t hat the provisi011s thereof apply alike to residents a nd non resi
d ents of Iowa. 

W. R. C. KENDRICK, Assistant A ttorncy Gncml. 
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Issuance of debenture bonds by trust company .... . ............. 189 
vVhat cons titutes newspaper for publishing notices in ...... · · · .190 
N umber of directors in a bank ....... .. .... . ............. .. : .... 193 
Depos iti ng sch ool fu nds In bank . ... ................ . .. . ...... · .193 
Granting of char·ters to new banks . ..... ......... .. . ........ ··· .198 
Laws relat ing to a ssig nment o f b ills, notes, etc ..... .......... . · .198 
Cannot hold t1·us t funds and certify same held for paying guar· 

an teed dividends of anot h er corpora tion ... . ............. · · · 201 
What constitutes valuable consideration ........ . .... ........ · · · 204 
Duty wh en a check is cer tified ... ... .. . ....... .. ... . . ........... 206 
[.limitation on loans ............................... . .... · ..... · . 208 
Assessment o r private bank owning s tock in mercantile corporation 342 
Deducting liherty boncls in hands of bank ............... . .... . ... 3441 
T axation or hank s tock . ... . . .... ..... .. ............... .. ...... 346 
T axation of stock in F ederal Reserve Bank .. . .......... . .. ... · . 347 

BILL BOARDS-
Removal of from highway .. . .. ... .......... .. . .. ............... 291 

BLIND-
Who entitled to pens ion fo r ........ .. . . ..... ........ . .... ...... 722 
Applying for pension, time of examination .......... . ........... 724 

B LUE SKY LAW-
Sa.le of certain gold notes held to b e under . . . .. .. . ............ . ... 453 
Sale of on leases under ............ .. . ,._ ...... .. . .. ....... ... .. 455 
W11 en foreign public ut ility under . ... . .. ...... .. ............... 456 

BOARD OF CONTROL-
Opinions r e lating to .............. . ................. .. .. 108 to 140 
Delin(Juent ch ildren over 15 years of age may be sent to .Juvenile 

1-lome .. . ........... .. ..... . . .... . ...... .. ............. ... .. 108 
Legal settlement of paupers in s tate institution ........ .. ........ 109 
Coll ection or expenses or inmate or state sanatori um . .. .. . ...... 110 
Funds a llotted t o peniten tiar y cannot be used at r e formatory by .. 111 
May provide employees at peniten tiary with m eal s at cos t ...... .. 117 
Parole of convict to secretary of ...... . ......................... 119 
Cannot req uire board of control to pay over wages of convlct as 

alimony .... ....... ........ ... ..... . ..... .... . .... ... ...... 121 
Authority t o build spur track at Soldiers ' Horne . ..... ... .. . .. ... 124 
Discharge of t nsane [}atien ts by . ........ . .... .... .. ........... . 127 
Cannot use support fund for purchase of additional land .. .. .. 129 
Paving at School ror the Deaf . .... . ........... .... ..... ....... . 129 
Paving at Cherokee IIospital ............... . ..... . ... . .......... 132 
Tran sferring patients from one Institution .. .. . . . ..... . ... .... .. 138 
Cannot transfer to anot her title to stone quarry to Hig hway 

Commission .. . .... .. .. . . . . . .... . . .. .. .... .. . ........... ... 243 
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BOARD OF HEALTH-
(See State B oard of H ealth . ) 

BOARD OF REVIEW:-
( s ee. To .ration.) 

BOARD OF S UPERVI SORS-
(See Co1lnfy Attorney, Farm lmpt·ovemcnt A.ssocia.ttons. ) 
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Cannot include c ity or town in impr ovemen t. district of secondary 
246 road .. ... ........ . ...... · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 

D uty t o repair s idewalks constituting part of bridge lu certail1 
cities ... . .. ..• . .. ... . ........... ........ . · · .. .... · ... · · · · . 248 

Purchase of gravel pit .... . .......... ..... . .. ... ... .. .. ... ····· 266 
Removal of bill boards from high way by .. .... . ....... . ..... ... . 291 
When statutory limit of Indebtedness may ue exceeded lu repair 

bridges ...... . . ........ .. . . ...... . · · . · · · · · · .. · · · · · · · · · · · 299 
Vacation of road marking corporale limits of town ..... .. . ... . .. 307 
No authority to allow commission for sale of drainage bonds . ... 310 
Employment of attorney in drainage mat ters ..... . . .. ..... . ..... 328 
R.!ght to establish drainage dis tr ict coruposeu of city or tow n 332, 336 
Cou nty property m ay be asaessed for s pecial s tree t im provem ents .. ~69 
May open voting machines ....... ... ... ... ..... .. .. . . · ... . ·· · · 476 
~lay ftx polllng places ..... . ........ .. ... .. . .. . · ...... · .. .. ···· . 486 
Lim itation of authority to appropr iate fo r t eache rs' ins titute .. .. &83 
l\lu y appoint special couns el wit hout consen t of county attorney .. 619 
Cannot emp loy county engineer to act as dra inage Pnglnee r ...... 635 
Effect of removal of m ember of f rom district fr oru wh ich e lected .. 6:i7 
~lember of cannot act as m ayor of town ... .. . ........ . .. ·· .. ···· · 639 
Limitation of use of county funds for bridges without voten>' a p· 

proval ...... .. . ........... . ....... . . . . .. . ......... ..... . .. 640 
Can not dona te public funas for paving . . ......... · .... · .· · · ··· 641 
Contract between super visors and bank of " 'hich a s upervi so r h3 

d irector illegal ..... . .. . .. . . · ... · · · · · · · · · · · · · · · · · · · · · · · · · · · 64 3 
Purchase of r eal estate for county purposes . . ...... · · · · · .. · · · · .ll45 
Place of paymen t of count y bonds .... . ·· ... . · ... ··· ·· ·· ·· ··· ·· .647 

. 619 665 Bonds of depos itori es of county f unds ........... · . · · · · · · · · · 
No authority to a llow stenographer's fees in prel iminary examina-

tion . .. .... . .... .. ....... · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · .G!i l 
~ t fill vacn n cies to occur after t erm ex p!J·es ... . ... · · · · · · · · · 652 a n n o 11 56 Use or fund to care for Insane ... ·.·· · · · · · · · · ············· ··· ·· ·~ 

7 Transfer of funds . . ....... . · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · . t.i5 
No authority to destroy trees in terfering with t rans rui s!:;ion lines 658'-
May r emove tt·ees inter fering w it h highway ..... ··.·· ·· · ··· ······ 65!) 
Payment o f expen~e of qu a rantine by . . . . .. . · .. · · · · · · · · · · · · · · · · · · ()61 
t sc of town sh ip road machinery by county ····· ·· ···· · ········· · 661 
t !:;e of taxes levlerl tor t r eatment of venereal d isease .. .. ........ 663 

Sale of county home by .... · ·· ········ · ··· ·· · · · · ······ · · · · · · · · · ~:~ 
compensa tion for r.arrylng county wan·anl!'l .... ....... · · · · · · · · · 6 
Sale of county funding bonds . . ··. ·· ······· ·· ···· · ··· ····· ··· ·· 668 
A uthority over certain pool balls.·· ···· · ·· · ······ ··· ······· ·· ·· .fi71 
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\\'heu uoard h;u; cuhtudy of soldiers' ntemorial building ....... . .. 716 
Allo\\ ance or vens ion to IJiiud, aruouot ......................... . 722 

HO~J)S-

P ·c,· JA /.Jutv Bot~cls, Cuntru<:tor s' Bouch,·.) 
lts~ uancc or debenture bonds by trus t compan y ................. . 1 89 
Lin1 ita ti ou 0 11 levy to pay bonus .......... . ..................... 254 
Bidder 'H bOIIU for improvement Of highway .................... · · 280 
Sale or d r ui nagf:! bonds ...... . ............. . ............. . ...... 310 
Paymen t of drainage bonds ............... . ... .... . ..... . .... .. 323 
Place of puymcut of county bonds ............................. . 647 
0( dcposiLOrit:s of county funds ............ .. ........... . ... . 649, 665 
Salo of county f und lug ba uds ... .... . .......... .... ...... .. ... ... 668 

BOUNDAlUES-
Of State .......... . .. ..... ......... .. .......... . ............. .. 275 

BIU llGES ANU CULVEllTS-
llemoval of lillO W f rom sidewalks 011 ..•..•.••.••.••••••••••••• •• 276 
Hull u lng by day labor ..... ...... ............... .. . ....... .. .. .. 278 
Liability for de feelive ......... . ... ... .. . ... .... ........ ....... 282 
HcHtori ng cu i ver ts destroyed. in g rau i ug ... . .. .... . ........... .. 290 
Whe n s tatutory limit or indebtedness may Le LXCet:dt!tl lo repair 

brldgl's ................................. .... ......... . .... 299 
Hcconst ruclion or bridge over Mi~issippi. .............. .. ... . .. 296 
Cities of Rceo ud class have sole authority to levy taxes for cer-

t a in brld~cH ............................................ . .. 378 
nus r,JNE-

<~~· ~ · ilttlomof,ifc.~.) 

c 
C'ENSUS-

Timc or talclng effect. . .... ..................................... 808 
CEMETERY-

Invc:;tml'nt of cemetery funds in certai n securities prohibited . ... 66 
Old cemetery cannot be cotHiemned fo1· schoolhouse £i t e . ... .. .. . . 629 

CI<::HTI FI C'ATI<: OP DEPOSIT-
llc ld to be ne~o;otlnhle lnstrumcnt ................................ 188 

CH ATTEL MORTOAGE-
Opln ion re lating to new Ia w on .............................. 672, 676 

CHECKS-
( Sf•r ?\'coot ia ble lnstrumen t s.) 

CliiLDREN-
DelinQul'nt thild re n over 15 years of age may l>e sent to Juvenile 

Jlome ............. . .... ...... . . ... . .. ............ . ... .. . .. 108 
Adopt ing of child in state ins titution . . . . .. ...... .. ......... .. 132 
Atloption of chi ldre n in Soldiers' Orpha n Home ... ... ........ 134. 135 
Proof of for inheritance tax purpose ....... ....... . . ... . . ..... .. 420 

C'ITI ES AND TO\~S
(Sc~ Cou11rilmc11. ) 
Member of city council cannot be interested i n contr ac t w it h city 73 
Not under Workmen's Compensation Act ....... ....... ... .. ..... 212 
Cannot be in improvement district of secondary ro,1.d .. . . ........ 245 

I 
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Repair of sidewalks constituting part of bridge in ~rtaio cilles .. 248 

Payment of cost or gradi ng, etc., of primary roads in ............ 256 
Vacation or road marking cor pora te limits ...................... 307 
E s tablishing or dra.lnage dis trict composed or ...... . . .. ..... 332, 336 
Taxation or tra nsmission lines owned by . . .. .. ............. . .. 340 
Transmission lines owned by city of anothLr lita te ~ubject to taxa-

tion .. .. .................. . ..... ...... . ........... . ....... 3~ 
Ci ties of second class have sole aut hority t c levy taxes for cer-

tain bridges ... .. .............. .. ........... ... .... ....... . :178 
Who s h ould act as board of review under city muna~er plan .. . . 380 
Who constitutes board ot r eview in s pecial char te r clUes .... .... 395 
Protection of city's water sup ply ...... ............... . . .... ..... 432 

Mayor cannot act as member of Loan.l of t;J pen ·iRor s .. . ...... . .. 639 
Ex em ptlon allowed soldiers in specia l charter cities . . .......... 698 
Lirens ing plumbers in .. ... ... ..................... ........... .. i 27 
Authority to prohibit liquor nuisance . ....... . ... .. ......... ... 749 
('ompcnf!at ion or councilmen .... .. .. . . ........... ... ........ . . .. 778 
What constitutes quorum w h ere one member or co~n~ il sus)'endQtl 780 
Office of city clerk a n d city a.sses~or may be h eld by one person .. 783 
Fees or pollee officers in s pecial charter ci ti es ...... .. .... ...... .. 784 

Fees of city m ar sh a l serving process of superior cou rt .... . .. ... 786 

Payment of cost s in cri m inal Inves tigations made by pollee officers 786 
F ees of jurors ln municipal cour ts . payment of ....... . .......... 789 
A citizen can not hire private detectives to rid city o f law violators 

and compel city to reimburse him ............ .. . .. . .......... 791 
Regulation of itinerant phy~ician s by ....................... .... . 79::! 
Keeping sewer disposal plants in repair ....................... ... 794 
Authority to enact ordinance providing for milk ins pector . ..... 795 
Dispos ition of fines collected fn state rn"Res by municipal cou r ts .. 796 
Etl'ect of new h ou sing law ....... . .... . ..... .. ... .. . . . .. .. . . 796, 798 

CIVI L ENGI NEER-
( See En(tlneers.) 

CLERK OF DISTRI CT COURT-
Qualification of . .. ... . .. . ... .. ................................. 632 

COAL-
B lasting ot in mines .. ........................................ 835 

CODE COMMI SSIO);-
Allowa n ce of attorney fees for tes ting ex l~tence or . . . . ......... . 94 

COLLATERAL I NHERITANCE TAX-
( See Tnhcrilance Ta:e.) 

CONDEMNATION PROCEEDINGS-
To wid e-n highways ........... . .. . . . ........................... 261 
or gravel pits .... .... ........ . .. .. ............................. 289 

CONSTITUT10N-
Suf'frage to women prohibited ( g iven Ullllbr law a s it exi s ted 

before amendment to U. S. constitu t ion . ) .... . .. ......... . . 82 
When legalizing acts valid under .......... . ..................... 84 
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CONTRACT -
Trus tee of waterworks cannot be interested in contract made by 

trustees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70 
Member city counc il cannot be lnt~resled in contrar.t wit!l cit.y ... 73 
By superv iso rs with Qank of wh ich s upervis0r is a di rector illegal.643 
Township t rustN~s cannot he inte r e-sted in (·on tract with to,vns-bip . 678 

CONTRACTOR'S BOr>:D-
Short rate cancellatio n not appl icahle to ............ ... . . . ... ... 181 
DisC'harge of s urety on .............. .... ... .. .............•.. . 273 
For r oad work m ay cover sect inn of lll 'Op o .::ud im]J l'O \ 'CUie ut .. ... . 287 

CO:-.IVI CT -
Parole to S ecretary Board of C'ontrol ........... . ...... .. ... .. . 119 
Cannot corn pel payment of wages of con vic~ U 3 a liru CJJ Y ... . .. . ... 121 

CORPOR ATIONS-
See Op·inion.<~ Rrlating to J-rr sura1u·r. Banks and Bankfrr{J, Taxation. 

Blue Sky Law. SN-r·ctary o f State. 
Opinlons r e lating to .............. .... . ........... . . . ..... 4 35-458 
Author ity of Executive C"ouncil ove!' issuance of securities of cer-

ta in ............. ... .. .. .......... .. .. .. . ....... . .. ... .... 9Q 
May de clare RtoC'k divirlends without consent of Executive Council . 96 
Wh!'n em ployes of cannot organize a ssess ment a !:isociation ..• • .. 177 
Guaranteed dividends ... ...... . .......... . ........... . ......... 201 
C'ontracts with fo reign corporation~ for imprc.yemen t of hi ~hways 251 
vv·hen t ran s fe r or stock in cor poration f;U IJj<.:r·t to inheritance t ax.413 
Whf'n stock mus t be sol d for c~<t.sh . .... ..... .. . ....... .. .. ... ... . . 435 
Computation of t'ees or foreign corporntlon .. .. .... ........ 436, 440 
\1\'hen Secretary of State shoulcl r e fuse to fil~ ar t icie . .; of incorpora-

tion . . . ...................... .. ........................... 437 
Wh en foreig n corporation r c l ie\·ed from pa.~ing fllin~~ fees . . .. .... 439 
Filing fee when corporation is a n agency of federal ~overnrne nt. .441 
Operation of hotel held not mercantile bus iness ......... ......... 442 
R enewal or corporate ex is tence .. ..... .... .. .... . . . .... 4 4 3, 44 6. 448 
Dut y of secretary of state when fore ig n corpnra t : 011 ~ rlP l ies for ad-

mittance a nd i t~ corporate exis ten<'e is 1'\ss than t'\\·enty years. 447 
Duty of secre tary of s tate when articles pr ov;cle no limit to corpor-

ate existence and a uthorize manufacture of alcohol. ......... 450 
FixinJ.?; value on common and pref erred stock .......... . . . .. ..... 45-1 
Articles may authorize d irectors to increase capital . ............. 452 
Sale of stock on installment plan . ..... ... . ................... . 454: 

COUNCILMEN-
( See r1ti~· .~ and totC1lS.) 

Compen!'ation of ............................ . . .. . .. ...... .. . ... 778 
What constitutes Quorn m \Vhen one membe r !':U -.; ~wnrl ;•d .......... 780 
When councll r efuses to fill var a n cy in ol'fiC(' of a ssesr.or . etc . . . 7 81, 782 

COUNTIES- . 
(Set> B oard of S11.p c·rvisors.) 

COUNTY ATTORNEY-

Compensatton of inheritance tax matte rs ............... . .. 399, 402 
Compensation of, basis for 

• •••• • • ••••• •• • •• 0 ••• 0 . . ............. • 611 

• 

INDEX TO OPINlONS 8f7 

Clerical assistance for ..... . .. . ....... . ...... . ..... ... ....... ... 613 
F ees of in certain liquor cases . . .. . ............................. 6141 
Compensation for collecting claim fo r county .... . ......... . ... .. 616 
Not enti tled to fund for criminal investigation ..... . .......... .. 618 
Board of s uper-visors may appoint special counsel without con-

sen t of . ... . ....•........... . . .. . ..... .. ........ ... . . ...... 619 
COUNTY A UDI1'0R-

Sala ry of deputy county auditors ·wh e re there are tw\1 county seat s 630 
COU~TY ENGINEER-

Cannot take contract for road work tn other countlel=l ......... . .. 257 
C'annot be employed by board as drainage e n gineer ........ . ..... 635 

COCNTY OFFTCERS-
( .t;ee V ario11 s 0 fficers.) 
Opinions relating to ....... . . ...... . ....... ... ... . ........ 611 to 677 

COUNTY RE(;ORDER-
Fees for r ecorcling transcript of proceedln~ lu severance of ter-

rito ry from city ........... . ..... . .. .... ... ....... . ........ 631 
Duty under n ew chattel mortgage law .................. . . 672, 676 
R ecording of sold ie rs' discharges ......... . .......... . . .. .. .... 714 

COUNTY SUPERINT ENDENT OF SCHOOLs
( SPe Schools. ) 
Office of must be at county seat ... . ............. . .............. 526 
Salary of ............... . ..... . . . ... . ....... . ... . 5fl0. 563. 5611, fi67 
Expen~cs of not a llowed fo r attending convention o utsi d e st ate 569 , 57() 
Employment o.f deputy coun t y superin tendent .................. 578 
Consent of pre t·equis ite to dissolution of consolida ted di strict. ... 581 

COUNTY TREASURER-
Notice t o be given of payment of drainage warrants ........ 333. 335 
Ar.cepting tax~ paid unrler protest. .................... ......... 393 
Liable for cos ts when real estate erroneouRly sold .. ... . ... .. . .. 394 
Lial)ility for fund~ deposited In sch ool condemnation proceedings. 396 
Bond of depos itory of county funds ............ .. ...... . . 649, 665 
All n et proceeds of ftnes should l>e pa id to ............. ..... .... 670 

C'OtTSJNS-
Valiclity or marr iage or ftrst cousins outsid{' o f state . .. . ........ 822 

CRIMI~ 

P enalty for escaping from s tate Institution . ........ ........... .. 136 
C'ULVERTS-

( Sec bridges and ru lvert.'l.) 

D 

DA TRY AND F OOD DEPART MENT-
A mcmher o£ general assembly may be appolntefl inspector or .... 802 

DEAF-
P avi n g at School for Dear .... .. ............. ... .......... . ..... 129 

DEFINITIONs-
( .C::r>P. Words and Phr ases.) 

DE~TJST-

Advertislng by . . . . .... ......... ...... ..... . ....... . . . ... ....... 427 
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DlRECTORs-
Numher of in a bank ....... , ... .... .. . ...... .. . . . . .... ... .. . . . 193 

DIVIDENDS-
When Bunking corporation cannot guarantee dividends ... ... .... 201 

DOG-
A dog ia not a domest ic beast under ser:tfon 4818 or code ... . .... 810 

DRAJNAOE-
Optnions relating to . . ...... . . .. ................... . ...... 310 to 338 
Payment of expen se of drainage of pri mary roads in cities and 

towns ... . . ........ ... . ... .. . ............ ..... .. ... . . ..... . 256 
Ot 3econdary r oad . ... . ................. ............... ........ . 305 
Sale of drainage bonds . ..... . .. .... ... , .. ....... . . . . ... ... . .. . . 310 
I ssuance of drainage warrants ......... . ..... . ... ... ............ 311 
Method of en~ering assessments fo r .......... .. ........... .. .. . 3'17 
Drainage warrant not exempt from taxation .... ..... ... . .. ..... 322 
Payment of dr ainage certificates and bonds . . . . ..... . . . ..... . .... 323 
Payment of co~:~t of draining hfgl1way ........... .. ....... . ... .. 325 
Employment of attorney In matters of .... .. ......... . .. ... . ... . 328 
Destruction of well by establishment of drainage district ........ 329 
Right of land owner to open drain on highway ... .. o o o ..••••.• 330 
Establl !-~hment or di strict for eomposecl of c: ty or town .. . .. . 332, 336 
Payment of dra inage warrants, notice ............... . .. .... 333, 335 

E 

ELECTORS AND ELECTION8-
0p1nlons relating to .. . ............. .... ............ .. .. 463 to 499 
Women as electors o o o o • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • 82 
Marking of ballot .. 0 • ••• • • • •••••••••••••••••• • •••••••••••••• •• • 463 
Tlme to canvas vote under highway law ..... .......... ........ . 464 
Nominating prestdenttal electors ... . . .. . .. .. ........ . . . . .. ...... 465 
Women may assist In nominating presidential electors .. ... ..... 470 
Votes required to nominate at primary .. ... ..... ... ....... . . . . 471 
Time for flHng nomination papers ..... . ....... . ............ ... . 472 
Compensation of judges of school election .... ... ....... .... . . .. 473 
Number of ballots required . . . . ......... . ..... ... .. .... . . ....... 474 
Time for flling nomination paper s for board of supervisors .. . . .. 476 
Board of s upervisors may open voting mar;bines ..... . ....... . .. 4. 76 
Pre~lection !J>romfses ......... . . . ... ..... . . .... .... ............ 477 
Nominating distr ict judge .. . ...... . . ...... ........... .......... 479 
Right of women to vote ..... . . . ............... ....... . ......... 482 
Rules for determining citizenship of women and children .. ..... .483 
Where voting place may be located ........ ... ..... _. ....... . ..... 486 
Voting machines should have party leve r .......... .. ............ 487 
Ffllfng vacancy in s upreme court, nomination .......... .... . ... . . 492 
Correcting error In nomination papers ... . .. . . . . .. . ...... .. .. .. . 495 
Payment of expenses of election re consoHdation of schools ...... 498 
Effect when school directors fall to qualify after election ........ 526 
Form of petition for calling of election on bond issue .... . . . .. .. o530 
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Costs incident to school election ... .... .. . . ....... .... ... . . . . . .. 532 
Voters cannot r emove school directors .... ...... .............. .. 563 
Election of otrlcers In consolidated school district. .. .. . . ... ... .. . 571 
Election board in townships ... ................ . ... . .. . . ..... . .. 682 

ENGINEER, CIVIL-
Issuance of certificate to non-residents 0 ••••••• 0 ••••• •• ••••••• • 0. 838 

EPILEPTICs-
Releasing of from state hospital. .. ......... .. .. ................ 813 

ESCAPING-
Penalty tor escaping from state training school .... . .... ......... 136 

EXECUTIVE COUNCIL-
Opinions to ...... . . o • •.• o ••••• • • o . o • • o ••• o •• o .• •.... •• • • . 90 to 107 
Authority over issuance of certain securities . . ..... .... .. ..... . . 90 
Cor porations may declare stock dividends without consent of ... . 96 
Authority over lake beds .. ... .... . .... .. .. .. ...... .. .. . . . . . ... 99 
No authority to pay damages resulting from clogging of outlet 

to lake ..... ..... ... . .... ... .. . .. .. ............ ... ..... .... 102 
No auth ority to move Pioneer Monument .... .................... 103 
No authority to exchange state lands ...... .. .. ... ............... 104 
May pay for pr inting "premium lists " for Iowa Corn and Small 

Grain Growers' Association . .......... .. ................ . .. 106 
Authority over issuance of stock In corporations .............. , . 436 

Authority over sale ot stock on installment plan . . ..... .. .. .. . .. 454 
No authority to sell or lease state property without express legis-

lative authority ........................ . ................ .. . 66 

EXEMPTION-
( See Tax ation.) 

EXTRADITION-
An Insane patient who escapes from state hospital cannot be ex-

tradited .... .... ....... . .......... . .......... . .. ... .. .. .... 809 

F 

FARM IMPROVEMENT ASSOCIAT IONs-
Opinions relating to ..... ... .... . .. ......... .. . ... .. ... . 767 to 776 
When board of supervisors should aid ... .. .. ... . ........... 767, 77a 
Subscriptions tor may be secured from those not engaged tn fa rm-

ing .. .. ........... o ••••••••••••• • ••••• • ••••• ••••••••••••• •• 768 
Amount of aid board of supervisors should grant ............. ... 769 
How association may raise funds . .... . ........... . .............. 770 
F orm of articles of incorporation of ... .... ... .. . .. . ... ........ . 772 
.Aid to be given In "any one year" cons ide red ......... , .. ..... . 774 
Amending articles of incorporation of .. ....... .... . ... .. ..... .. 776 

FEDERAL AID FUNDS-
( See H ighwa.ys, H ighway Commission.) 

FIRE MARSHAL-
Opinions relating to ..... ....... .... ....... . . . .... . ..... 236 to 240 
Use of contingent fund . . .. .. ... ...... .. . ............ . .. . . ...... 236 
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FISH AND GAME-
Opinions relat ing to . .. ..... . . .. ... . ... ................. 591 to 605 
Artificial am bush defined , etc . ... ... . .. . ... . ... . ..... . ... . .... .. 59<1 
Funds of fi s h and game warden ... . ... . ... . ................ . ... . 692 
Possession of fur bf'arl ng anima ls . . ..... .. ... .. ........ . . ....... 59f 
When killing of deer Jegal. ... .. ... . .. .. . ............... . ...... . 1596 
Rights of trappers , fls h and game laws cons trued ...... . ......... 697 
La w r elating to wild ducks in captivity ... ............... . ..... 698 
Flsb in bayou, right to .. . ....... . ............. . .. .. ......... . . .. 600 
Fees or Fis h and Game Warden . . .. . ................ . ..... . 603, 604: 

G 
GAMBLI NG-

What cons titutes a device for ... .. .. . ........ .. ...... .. ...... . . 832 
GAME LAW-

( See F'i,sJ1 and Game.) 
GASOLINE-

(See Oils.) 
GEOLOGICAL DEPARTMENT-

Printing or maps for, pa yment of ... . ......... . ..... . ... . ...... 743 
GOVERNOR-

Opinions relating to ... . ..... . ....... .. ............... . . .... 45. to 58 
Conditions under which governor may declare martial law, coal 

strikes, etc. . ... .. ................. . .......... . ......... 45, 51 
No authority to sell or lease s tate property without express author-

ity ... ..... . .......... .. ... . ............ . ..... . ....... . ..... 56 
GRAIN GROWERS' ASSOCIATION-

Executive Council may pay for printing premium li s t of Associa-
tion .. .. ...... .. ....... . . . .. . ..... . ............... . ........ 105 

GRAVEL PITS-
Purchase of by counties ... ........ . .............. .......... .... 266 
Condemnation or . . .............. . .................... .. ....... . 289 

H 
HIGHWAYS-

( Sec H ightvay Oommissi ott, B ridges and C·ulve'rts, DTai nage.) 
Use of township road funds .. . ................ . ............. . .. 241 
Mail carriers cannot sel'ure extr a compensation from county caused 

by repair or rura l routes .... .. ........ . .. ....... . ........... 242 
City or town cannot be included in improvement district of second-

-ary road ..... . .... . ...... . ... . ............ . ........ . ...... 246 
Contracts with foreign corporations for improvement of ... ....... 251 
Method or a ssessing from improvem ent of .. . . ......... . ........ 252 
Lim itation on levy to pay bonds ..... . ............ . ........ .. .. . 254 
Expenses of board or apportionment to be paid from primary road 

fund . . . . . . . . . . . . . . . . . . . . . . 254 
.. ... .......... 6 ........... . .... .. . . 

Payment of expense of draining, etc. primary r oads in towns .... 256 
County engineer of one county cannot take contract In other coun-

ties for Improvement ot . . .............. .. . . .. .... .. . . . ... .. 257 
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Payment of certa in expenses to improvement of, notices, et c . ... . 269 
Condemnation of land for .... .. . . . . . . ...... .......... .. .. .. .... 261 
Purchase of gravel pits .. .... . ... . . . . . . .. ... . ... . .... . . .. ...... 266 
Procedure to widen . . .. . ... . .. ...... . . . .. . .. . . .. ... . ..... . .. ... 270 
Cont ractor's bonds, discha rge of surety on .... . .. . .. ... . . .. . .. . . 273 
Bidder 's bond for improvem en t of .. ... . ...... . .. .. ... . .. ... .... 280 
L iability for defective ............ ... . . ... ... . .. . . . . ...... . .... . 282 
N otice of a ssessment for im provcme:t t of, ~erv i( es o t : . .. . .. . .. .. 283 
Cannot hard surface a secondary r oa d . ..... . . . . . . . ... . . . . .. . .. . 286 
Con d emnat ion of gravel pits .... . ......... . . . ... . .. ... . . . . . . . ... 289 
Res toring culverts des troyed iu grad iug . . ... . .. . .. . . . ..... .. . .. 290 
Bill boards, removal f rom ...... .. ......... ...... .. . . ... ..... .. . 291 
Wben townsh ip may contract indebtedness fot• im p rovemen t of . . 294 
W eerts , destruction of in highway ... .. ..... . .. . ..... .. .... . .. .. . 295 
Assessment against railroad right of wa y for improvemen t or ... . 302 
Grading a n d d raining secondary road ......... .. .... .... ..... .... 305 
Va cat ion of roads marking corpora t e limits of c i ty . .. . ......... . :~07 
Hig hways in drainage d istr icts. pay ment of assessmen t s . ........ . 335 
Time to canvas vote under highway law ......... . .. .. .. . .... . . . 464 
Removal of trees interfe r ing w ith . ....... ..... ... .. ... .. ..... . . 659 

HIGHWAY COMMISSION
( Ree H igh W01/S.) 

Opinion s r elating to ..... .. ....... .... . . . .. . ... . .. ..... . . 241 to 281 
Board of control ca nnot transfe r title to s tone qua r ry to . . . . . .. . 243 
Use of f unds of .. . ..................... . .. . ...... . ..... 249, 262, 264 
Us e of equipment r e<.'ei vetl fi'O nl U. S .. .. ... . .... . . . .. .. . . . ..... 267 
U!:;e of F ederal Aid Eng ineer ing Fun d ....... .. ..... .. ....... .. . 268 
Care of enuipment r eceived from U . S ..... . ... . .. . ...... . ... .... 271 
Can presc r ibe contract for doing work in !"t-ctions . . .. .......... 287 
Us e of Federal A id Funds .. . ..... . .. . ... .. ...... . ............ .. 304 

HOG CHOLERA SERUM-
Manufactur e of, licens ing of, etc ............. .. .......... . ....... 819 

HOSPITALS-
( Sec Slat e .Sanalo1·i u.m . Staf f' Ho.'lpita l f or Epilept i C 'I.) 
May in s ure a ga ins t li ability for error s . e t c ........... . ... . .. . .. .. 14!l 
Pharmacy commission h as no aut hority to in s pect drug s toclcs of . 233 

HOTELS-
Opinions relating to .. . ...... . . ... . . . . ....... . . . . . ...... 606 to 610 
Tra n s ient g uest defined . . .. . . . .... . . ...... . . . ....... . ... ....... 606 
Notice of price of rooms ... . . . .. . . . ... . . ... . . . . . ... . . .. . ........ G08 
\Vh en Y. M. and Y. W. C. A .'s subject to ins pecti on <;s hotel ...... G10 

HOUSIN G LAW-
Const ructton of, etc .............. ...... .. .. ............ . .. . 796, 798 

I 

INCOMPATIBLE OFFICES-
County s upervisor a nd mayor held lncompatihle . . . ... .. ... ... . . 639 
City cle rk and city assessor not .. . .......... .. .. . ....... . . . . . . . 783 
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INDt.:STRIAL COMM ISSIO.I'I:ER-
( Sec l nsu,rattce; lVO?·kmcn's Compcn.'lation.) 
Opinions relating to ................... .. ....... . ...... . . 210 to 235 

INHERITANCE TAX-
Opinions relali ng to ...... .. . . . . .... .. . . .................. 398 to 422 
A widow Is not an heir of deceased husband ................ . ..... 398 
Compensation of county allorney in matters of .............. 399, 402 
Bequest to Red Cross subject to ...... .. ......................... 403 
High rate on beques t to citizen of Norway .................. . . ... . 404 
Effect or power of appointment. .......... . ........ . ........... 406 
Bequest to widow with power of appointment subject to .. . ..... 408 
Sum received. for wrongful death subject to ........ .. .. . ...... .411 
Stock in corporation incorporated in Iowa and elsev;here subject 

to .... ... . . . . .... ..... .. ...................... ..... ........ 413 
Estates over $1,000, net, subject to when any portion passes to col-

laterals . .............. .. ......... . ......... . ............... 418 
l' .. ees or Inheritance tax appraisers .... .. .............. .. .. . ... .419 

Proof of adoption for purposes of . ... . .. . ....... ... .. . . . . . ...... . 420 

INSANE-
Discharge of ins ane patients by Board of Control ......... . . . .... 127 
Use of county funds for care or. ............................. .. 666 
Cannot extradite an insane patient w ho escapes from state hos· 

plta l ... .. ................................................. 809 

INSURANCE-
U?ee ·workm en's Compensation.) 
Opinions relating to ............ .. ........... .. ......... 141 to 185 
Consolidation of insurance companies ......... ..... .. . .. . ..... . . 141 
Hospitals may Jnsure against negligence, etc .................... . 145 
Tit le guaranty insurance authorized .. . . . ... . .. . ... . ..... . . .. ... 146 
Effect of provision in policy limiting liability ................... U7 
CommissioneJ· of, should secure assignment of registered bonds .. U9 
When group poltcies proh iblted ............... . ................ 162 
Anti -auto stealing association not insurance ........... . .. . ..... 152 
Certain limitations in policies covering Workmen's Compensation 

proh ibitcd .............. . .... ..... . ................. . .... . . 154 
Meaning of "engaged in military service'' and "enlistment" in 

policy of ...... . ........ . ...................... ...... . .. ... 156 
Companies Insuring against loss by fire must deliver policy ..... 158 
Joint contracts of prohibited ........... . . . ... ... ..... .. ... . . ... 160 
\Vhat forms commiss ioner must pass upon ........... . .......... 161 
Manner in which forei gn companies may do business ......... ... 162 
Power of cer tain mutual companies . ............... ... ......... 164 
Surplus of fore ign compan ies . . .. .. .............. . ... .. ... . ...... 167 
Investtnent of fund s of stock life company ................... .. . 168 
Maximum liability of companies ... . ....... . ........ .. . . ....... . 171 
When employes of corporation cannot organize an assessment asso-

ciation ............................ .. . .. ................ ... 177 
Who may Issue death benefit certificates ........................ 178 
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Short rate cancellation of insurance policies not applicable to con-
tractor's bond .. .. .. .. ...... . ............• ..... ....... . ... . 181 

Taxation of insurance companies owning U. S. bonds ............ 357 
INTEREST-

Officer receiving interest on public funds must account for same. 68 
Allowance of interest on award under Workmen's Compensation. 216 

I NTOXICATING LIQUOR-
Opinions relating to . ... ....... .... ....... .. ............ 746 to 766 
Duty of Secretary of State when corporation articles authorize 

manufacture of ...... . .. .. .... . ....... . ................... 450 
Fees or county attorney In certain cases ........................ 6U 
Municipal court may Issue search warrant:J ... ..... ..... ..... .. . 746 
An indictment will lie for conspiracy to violate law relating to .. 747 
Burden of proof in search warrant proceedings .. . ............... 748 
Au t hority of city to prohibit liquor nuisa.nC<' ...... . .. ..... ..... . 749 

Adver tis ing in any manner prohibited .......... ........... .. .. . 751 
Manufacture of stlll, etc ............ ....... . ..... .... · .......... 75~ 
Refusal of court to enjoin for nuisance not ro ~:; adjudicata ou indict· 

ment for bootlegging ..................... .. . .. ... ... ........ 755 
Who entitled to sell, conditions of, etc ........................... 758 
Cannot lawfully manufacture for perso lla l us1' ........... . ... ... 76 1 

IOWA POULTRY ASSOCIATION-
Appropriation for, extent of .... .. .. ...... .. .. .... ..... . ..... ... 64 

ITINERANT-
Rights of bolder of itinerant vendor'e of drugs license .... ........ 234 
Right to cities and town to 1·egulate Itinerant physician ~ . ........ . 792 

J 
J URY-

Select ing women for jury service by commission ................ 777 
Payment of jurors' fees in municipal court .... . .. .... . ....... ... 789 

JUSTICE OF PEACE-
Jurisdiction of in vagrancy cases ... . ........ ... . ... ........... 687 
Jurisdiction of In general . . ....... . ...................... . ..... 689 

J1JVE::-..'1LE HOME-
(8ee Oltildren.) 

L 
LAKEs-

A uthorit.y of Executh•e Council over lake bed. . . . . . . . . . . . . . . . . . 99 
E:xeeutive Council have no autborfty to pay damage~! resulting from 

obstruction to outlet of lake ............... ............ ... .. lOZ 
LEGISLATIVE MATTERS-

Opinions rela.tlng to ... . ... . ... ..... ...... . , . ..... . ... .... 77 to 89 
Power of Retrenehment. and Reforru Committee. . . . . . . . . . . . . . . . . . 77 
A member of legislature may be appointed to posi tion unde r chap-

ter 299. acts 38th 0 . A. . . . . . • . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . 80 
Wllen legalizing acts proper. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84 
Effect of publication clauee ..... . .......... . . .... . . ....... .... . 528 
Price of hou1!e and senate j ournals .. .. .... . ..................... 59 
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LlBEHTY BON US-
W hen sel ling IJelow pa r cemetery f u nds cannot be invested in . . . . 66 
Comllliss ioner of I ns urance shou ld secu re a s:.ignment of registered 149 
Deducting Libe r ty Donds io bands of ban k .... . ... . ... . ..... .. .. 344 

L IQl' ORS-
( S,·c l 11 t o:r ica li?IO Liquo-r.) 

~IARHIAGE-

n e ma rr iage dues nol a ffect a ward unde r W o rkmen 's Compen sation 
Act ...... . ..... .. . .. ... . . ...... .. . . ....... .... . . . . .. . . .... 211 

Va lidity or m a rriage of fi rst cous i ns ou tsi rl~ o r t>tate .. . . ... . . ... 822 

MAHTIAL LAW-
Whe n Gover nor may d eclare, coal ~tri kes ... .......... . .... . . . . 45, 51 

:...I. I L IT £ A-
(Sec , '0 1d icrR. ) 

M l NEHALS-
Wha l cons tilu tes ..... .. .. . .... ........... . ....... .. ..... · · · · · · . 836 

M ISS ISS IPPI RI VER-
RcC'o ns l ruction of b rldge over . .... . ........... . . . . ...... . .... .. 296 

:\tOHTGAGES-
Ass ignmcn l of, limitation of actions o n ... .. .. ........ . ... . .... 198 
Tnxation or .. . ...... . . . . . .. . . . .. . .. . .. . . .. .. .... . ...... . · . .. · · · 3&3 

Flli n~ of cha ttel m or tga ge on a utomobile . ....... . .. . . . ... . . . . ... 509 
Op inion t·clating to ne w chattel mortgage la-.\ ... .... . .. ..... . G72, 676 

!\10 T OR VEH ICLES-
( S ( ' ( ' :1 u t om.obiles.) 

MU N ICI P AL ACCOUNTANT S-
Conlpen~atlon of .. .... . . .... .... . . . ....... . ... .. . . ... . .......... 65 

MUN l CIPAL COURTS
( S r e C•il'lcs and Tow ns.) 

NATIONAL GUARD
( Sr e So ldiers.) 

NEGOTIABLE INSTRCME NTS-

N 

Cer t!ncat c of de posit held to be ... . . .... .. .. . . .. .. .. . ...... . . . ... 188 
Assignment o r . ............. ..... . . . . . ...... .. . . .. . .... . ..... . . 198 
W ha t cons titutes valua ble considerat io n . .. ..... .. . . .......... ... 204 
Certified checks. duty or bank cer tify ing . . .. .. ... .. . .. .. . .. . .... 206 
Ta xn llon or notes secured by m or tgage on lan d in a nother 

sta t e .... . . : .............. . . . .... .. ... ................. 353, 358 

NEWSPAPER-
What constitutes fo r publishing notices in . . ........ . .. . ...... .. 190 

NOM I NATIONS-
( See E l ectors and Elections. ) 

NOR WAY-
Beques t to citizen of subject to high rate inhe r itan <'~ tax . . . ... .. 404 

.. 
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NOTICE-
F orm of tn making assessm ent for highway Improvemen ts . . .... 283 

or payment o r drainage war ran ts ...... . ..... .. .... .. .. . . . . . . 333, 336 

0 
OILs-

Opinio ns relating to ... ..... .. . ......... . . . ..... .. ... . .. 459 to ~62 
Pumping gasoline and ker osene through same bose prohib ited .... 459 
H a ndl in g o r ga~oline . .. . . .... . . . . ........... .... .. . . .. .. . ...... 460 
Sale of g asoline from service sta tions .. . . . .. .. .... . . .. . . ...... . 460 
When Inspector s hou ld grant rebate .... .. .......... . ...... .. ... 46 1 

OPTOMET RIST S-
Reins tat ing deltnquent optometris ts . . . . ...... .. ...... .. . . ... . ... 428 
S old ier s who a re optometr ists not exempt from paymen t or annua l 

fees ... . .. . .. .... . . . . ... . ... ... .. . ... .. .. . ..... . ... .. .. . . .. 694 

p 
PAROLE-

P a r ole or con vict t o Secretary o r Boa rd of Con t rol . .. .... . .. . . . . 119 

PAUPERS-
Leg a l se ttlement of wh en in sta te in s t itutions . . .. .. . ... . . . . . . . . 109 

PAVING-
(See H fg 1Hcays. ) 

At Sch ool for t he Dea r . . . . .. .. .............. .... ... .. ...... . ... 129 
At C'berokee . H ospital .... . . . .................... . . . ............ 132 
Collecti<m o r int eres t on pav ing certi fi cates .... .. .... .... .... ... . 371 
Computing t a x for wh en pa yable In Install ments ..... . ... .. ..... 373 
Boa rd of eu perv lsorn can not donatP ru n1ls fo r .... ... . .. .... . ..... 641 

P E NITE NTIARY
( Sec Con vict. ) 
F un ds allotted for use at can not be used at re for matory .. . ....... 111 
Employes at m a y have meals at cost . .. . .. .... . ........ . . . . ... . . 117 

P E'!'JSION-
Oplnions r e la ting to ...... ..................... . .... .. .. .. 719 to 726 
Widows' pens ion, who entitled t o, c trect o f re mova l. etc .. . . . 719, 720 
F or blind , amount. .. . .. .. ... . ................. . ..... . .. .... . . . 722 
T ime for applying for pens ion for blln ct . exam ina tion ...... . .... . 724 

PIOJ\TEER MOI'\UMEN T-
f'an not he m oved with ou t legi sla tive a u thor tty . . .. .. .. . ......... 103 

PHAR:\1ACY COMMISSION-
Opin ions relating to . . .. ... .. . .. . ... . ... . . . ........... . ... 231 to 235 
No a uthority over ~al e o f certain stock foorlR ... . ... .. ...... . . . 231 
No auth or ity t o Inspect d rug stocks or phy:ilcia n1'1 and hosp ital~ . . 2~~ 
F css or h olde r or pharmacy perm it .................. . . . ...... . . 233 
RI A"hts under Itine ran t vendor ot d rug ll ceuse lsSUPd by ... .. . . . 234 

PLTDfBER S AN D P L UMBING-
Opin ions rela ti ng to ..... . .... . .. . .......... .. ... ..... .... 727 to 731 
Licens ing or plumber s In cities anct towns . . . ... . . . . .... . .. .... . 727 
E xamination of and issuance or license t o, fees . .... ..... .. ... . 730 
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POLICE OFFICER8-
(Sre cities and towns.) 

POOL HALLs-
Authority or board of s upervisors over certain ................ . . 671 

P RI MARY ROAD8-
(See Rtuhways.} 

P RINTING-
(See P ubH.c Prln liny.) 

P UBLIC FUNDS-
Otrl cer wh o holds must accou nt for in ter est recei ved ......... . .... 68 

P UBLIC HEALTH-
Opin ions relat ing to ...... . .. .. ... . . . ..................... 423 to 434 
Granting of per mit to practice medici ne . .... . .... . .... . .... . ... 423 
Appropr iation for ellmtnatlng vener eal d iseases ........ ... .... . 425 
Advertising by dentist. ..... . . . . .... . ............. . ............ .427 
Treatment or venereal di sease ....... . .. . ................... 429, 430 
Protection of clty's wate r supply .................. . . ........ .. . . 432 
Payment or expenses fo r establishment o f quarantine ............ 661 

PUBLIC P R rNTfNG-
0plnlo06 relating to ... .. ........... .. .................. 732 to 745 
Cont ract for printing of " r ev ised cocte" invalid ...... ......... . 727 
Pr inting of motor vehicle supplles ..... . .... ................... . 736 
Basis for estimating cost of ................................. ... 737 
Scope or statute gover ning ...... . ......... ................ 739, 740 
Printing of maps o f geological depar tment ..... , ........ ...... 743 

R 
RAILROADS-

Assessments against r igh t-of-ways fo r h ighway improvements ... . 302 
Taxation of fre igh t line companies. etc ....................... . . 339 
Assesement and taxation or shops or ...................... .. . .. . 359 

R ECORDER-
( See Ootmtv R eco1·der.) 

RED CROSS-
Bequests t o subject to inher itance tax . ...... ........ .. ....... . . 403 

R EFORMATORY-
( See Peni.tentiar1/. ) 

RE TRENCHMENT AND REFORM COMMITTEE-
Authority of to employ help . . . . ........... ...... , . . . . . . . . . . . . . . 77 
No author ity to make retro-active increase In salary. . . . . . . . . . . . 78 
Cannot lawfully allow increase to secretary of State Board or Health 79 

ROADs-
( See Hig1u.oa.t~s.} 

s 
SCHOOLS-

( See al"o 001tntv S uperintendent.} 
Opin ions relating to . .. ................. . . . .. . .......... 526 t o 690 
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Secretary of school board m ust account for In terest recelved f rom 
school funds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 68 

Depos iting of school funds . . ........... . ............... . . . . . .. . 193 
P r operty o r cannot be sold !or taxes ............................ 396 
Compensation of judges or school election ............. . .......... 473 

Payment o f expenses of e lect ion re consolidation or schools .... 498 
School d istricts not reQuired to license fLUtomobllea ... · ......... 522 
When directors fail to QUality after e lection. etrect uf . ........ . . . 626 
Eft'ect of publication clause o n act granting a id to consolidated 

schools ... ....... . .. .. . ... .. ............ . .................. 528 
Old cemetery cannot be condem ned for school house s ite .......... 529 
Form of peti tion calllng for election on bond Issue ........ . .. . .. 630 
Costs incident to school election ..... . .............. .. ......... . 632 
P urchase of t r uck by school director ..................... . ...... 633 
Use of interest received f r om per manen t school funds ........ .. .. 536 
Repairing of school proper ty . .. . ................................ 641 
Pupi Is cannot be excused fr om attendance at )lnrt tIme school. . 543 
Who entitled to work permit . . .. ... ........... . ......... .. 643, 645 
Vocational education , factories may be used In connection with .. 547 
Tuition to be charged non-r es iden ts. etc ......................... 549 
Payme nt o f tu ition by d istrict forb idden when pupil In p rivate 

school ......... . ............. .. . ......... . ........... . ... .. 651 
T ransportation of scholars ............. ..... . ............ . ..... 653 
Free text books ............ . . . .......... . .. ....... . ............ 66fi 
Uniform text books. handling of ........................ .. ... ... 567 
U6e ot fo reign language prohibited in teaching Recular s ubjects .. 659 
Salary of county superintendent . . ................ 660. 563, 566, 567 
Adjournment of convention of school presidents ............. . .. 561 
Voter s cannot r emove school directors ......... . . .. ....... . ..... 563 
P rocedur e when v1llage within proposed dis t r ict. .............. . 570 
Election of officers in con solidated di-st ri ct. ..... . . . ... ..... . ... . 671 
P ubli sh ing notice or proposed district. ..................... . .. . 573 
Effect when new district formed after taxes levied ....... ....... 574 
Duty of old school boar ds when new d tatr lct formed ............ 677 
Levy or taxes when district In two counties ..... . .......... . ..... 579 
Dissolution of school dis t r ict prerequis ites fo1' ............... . . . 681 
Appropriation for teachers' Ins t itute ............................ 583 
C'ancellatlo n of teacher 's cont r act. .......................... ... 585 
Power to fl ll vacancy in board and to borrow monp~· . ... ........ 68G 
Compull'lory vaccination of school children ............ . ...... . .. 688 
Net p roceeds of all tines go to school fund ...................... 670 

SEARCH WARRAKT$-
(See Intoxicating L i quor.) 

SECRETARY OF STATE-
( flee Corporations, Blue Sky !Jaw, Aulolnobifca. ) 
Opinions relati ng to ....................... ................. 59 to 63 
Price to charge for bouse anrl senate journa.lF: .. .. . ........ . ....... G9 
Correction of land records by. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 60 
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Authority over issuance of trade mat·ks ......... . ...... .. ... . .. 61 
Com p uling fees of fore ign corporations .. . .............. . .. 436. 440 
'Vhen h e s hould refuse to file arti cles of cot·poratioc . . . ..... · . . .437 
Duty when fOJ·eign corporation applies for admittance and its 

corporate exls ten<'e is less than 20 years ....... .. . .......... 447 
Duty when articles provide no limil to corporate existence ...... 450 
Duty when articles provide fo r authori ty to manufacture alcohol. 450 

SHE RIFF-
F ees of when serving processes of justice court. ...... . .......... 621 
Cannot demand rePS i n advance-mileage .. 0. 0. 0 0 0 • • • 0 ••• • •••• 

0 
•• 622 

Who ls "chief d eputy s heriff'• when only onoe depu ty ........ . ..... 624 
Appointment of deputy sheriff ................ .. . . ............. . 625 
Salary of chief depu ty s berUT ... .. . . .. .... . ........ . ......... . . 627 
Appointing of deputy sheriff and fixing or his compensation . ... 628 
May issue permit to carry concealed weapon ................. · · · 629 

SIDEWALK-
( Se(' S 1l01t ' .) 

R epal r of when part of bridge . ..... . .............. .. ...... . .. .. 248 

s~ow-
Remova t !rom s idewalks on bridges ... ... ....... . .. .. . . ........ 276 

SOLDIERS AND SAILORS
( Src P ensions.) 
Opinlonfl relnting to ........ . ............... . ..... . ..... 693 to 718 
lTse of under martial law .................................... 45, 51 
Com puling exemption on money and credits for .......... . ..... 693 
Not exempt from payment of annual fee of optometri-sts ......... . 694 
Pay of national guard prior to entrance in Spanis h Americ·an war 695 
When widow of exempt from taxation .......................... 697 
Exem p tion from taxation in !'ipecial charte r cities ................ 698 
Who entitled to soldiers' r e li ef. ... . ............................ . 700 
F.xempt.lon from taxation, various rulings on ..... .. ...... . ..... . 703 
Who entitled to exemption fi'Om taxation ................ . . ... . 710 
Sale of property of exempt from taxation ............. ........... 711 
Recording of soldi ers' disch arge .... ............................ 714 
Who has custody of soldlct·s' momorl a l hull<lin g ................ 716 

SOLDIE RS' HOMF.r-
Bullding spur tracl~ al ......................................... 124 
Adoption of chi ldren in Soldiers' Orphans ' H ome . . .... . .... . 134, 135 

SPECIAL ASSESSMENT
( Sec also Taxation.) 
Levying of against county tlrone rty ...... ........ .............. 369 
Collectlon of penally on de l inquent .. . .......... .... ....... 369, 374 
Collection of lnte res t on pa v iog cert iftcal<'s .......... .. .... . .... . 371 
School pr operty C'annot be e_old to pay . . .... ......... . ....... .. ... 396 

STATE-
Exempt from payment of war tax ........ ... ..... ......... ..... 118 
Boundaries of .............. . .....•..... ....................... . 276 

I!II"DEX TO OPINIONS 859 

STATE BOARD OF CONSERVATION-
Establishment of state parks by ....... . ... .. ........... . ........ 804 

STATE BOARD OF HEALTH-
(Sce Public Re<J.llh.) 
Retrenchment and Reform Committee cannot in<'r ease Ralar y or 

secretar y of . .. . .. ......... . ......... • ........ . . ...... . . 78. 79 
Reinstating delinquent optometrists ..... . ...................... . 4::!8 

STATE FIRE MARSHAL-
( SP.r. Fi1·e Marsl1al.) 

STATE HIGHWAY COMMISSION
(See H i g1t-ways. ) 

STATE HOSPIT AL FOR EPILEPTICS-
Releasing of persons committed to .. ... . ......... .. . ............ 813 

STATE PARKS-
( See State Board of Co11.,ervation. ) 

STATE SAN A TORIUM-
Legal settlement of paupers ln .................... ...... .. ... . .. 1 09 
Expenses of inmates of- how collected ...... .... ..... .. .. . ... .. . 110 

STATE VETERINARY SlRGEON-
(See Animal H ealth Com.mission.) 
T e nure of office. how appointed. etc .... .... ................. . . .. 807 

STATUTE OF LIMITAT IONS-
As affecting mortga ges ............. . ................ . . . .... .. ... 198 
As affecting collection ot taxes ........ .. .................... .. .. 385 

STOCK FOODS-
Pharmacy Commission no authority over sale of certain ... .. . .. 231 

SUFFHAGE-
( Sf'e Electors.) 

T 
TAXES AND TAXATION-

( See inheritan ce Taxa.t ion. also Sold·ie1·s. ) 
Opin ion s r elating to Taxation ...... .. .. ........... .. ... ~39 to 397 
State exempt from payment of war tax .......... ...... . . . ..... 118 
Drainage wa r rants not exempt from taxation .... . . ... ... . . .. .. 322 
T nxation of freight line companle~. etr ......................... 339 
Tra n smiss ion l ines owned by clly exempt from ... . . ............. :340 
Trans miss ion lines owned by city of anoth ,~r state ~ubject to .... 341 
Assessment of private bank owning s tock In mercant1le corpora-

tion ................................. . ... . .. . .. . ... ........ 342 
Deducting Liberty Bonds in bands or bank . . ... . . .... .. . . ... . ... 344 
T a xation of bank stock . . . . ....... . ........ ................ . .... 346 
Taxat ion of ~lock in Federal Reserve Bank ....................... 347 
T axation of land contracts .... ...... ............. . .......... 348, 349 
Taxation of annuities and life estate ...... ............. .. ....... 3fil 
T axation of mortgages covering land c laewher·e ... ....... . . .. ::153, 358 
Plo.ce of assess ing mercanll le co rporation s ... . ... .... .. . .... . . .. iH)4 
Taxation of concerns in g ra in buelness ........................ 356 
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Taxation or Lral'tors and thresh ln.; machines .............. ..... . 3611 
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Jo:trert or as~esslng lots In gro!6 ... .... .. ....... ........... . . ... ~r.; 
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Collection or lntf'rf'~t on paving cert ificates .......... ............ 3i l 
C'omputln~t tax. etc .. whrn dl\·lded Into Installments .............. 373 
Whl'n lien for tnxe!l on pe nmnal properly attaches ................ 375 
TaxAtion or hncter lolol!lcal laboratory .......................... 376 
Whrn farm produce exempt from ....... ... .... ... .. . , .......... 377 
<',flic• or seconcl cla.es ha,•e sole authority to levy certain bridge 

taxes •............... .............................. ... ... . 378 
Who tl!'lll 0 11 board or rev trw under c!ly manager plan ............ 380 
Tl!'fuMI to rurn!Rh a~sessor with statement ...................... 383 
grrcct or s tatu te or limitation on coll<'ctlon or taxes . .. ......... 385 
Pr·eRervat lon or lnx lien ..... . .... ........ . .......... . .......... 380 
Whrn tn.xca lien on personal property .. ........ .. ... . .......... 39l 
Accepting taxes pnltl under proteAt. ...... ....................... 393 
County TrraRurrr· lloblo tor coRte when r <'al estat2 erroneoualy 

ROicl for ... .. ... . ....... .................. . ....... .. ... ... . 394 
Who conRtllutoA board or review In special charter cities ..... . .. 395 
School property cannot IJo sold ror lnxes ......... . ..... .. ....... 396 
F.ITect when new Rchool district formed after ta.xe> levied ...... 574 
r..evy or tn xt"~ when ~chool cliRt rict in two counties ........ .. .... 579 

THRESHING MACHTNES-
Tn.xatlon or ..... .. ............................................. 360 

TTTJ,E GtTARANTY l NSURANCFr-
TIIIe guaranty lnsuranrc authorized ............................ 146 

TOWNS-
( Sre 01111'8 atrd own11.) 

TOW'.NSHTPS AND TOWNSHIP OFFICERs-
Opinions relnllng to ......... ........................... 678 to 692 
Use or town~h!p road fund s .................. .. ................ 241 
Incurrln~ lndebtednees for Improvement or hlgh"·ay ............ !!94 
U~e or machinery or br <'Ounty tor road building ................ 661 
Tru~tef's or cannot br In te rested in contracts or townshiPS .. 678, 685 
Comoenaot!on or to\\•nshlp clerk ................•............... 679 
Fonnatlon oC new townships .. ,., .. ,., .. , ....................... 68() 
Township 4'.1ecllon boards .. .... .... . ............... . ...... . .... 682 
Purchase or road machinery by ............. . ................. . 683 
J urisdiction or jual!cc oC peace In vagrancy casee ....... .' ... . .... 687 
Jurisdiction ot Jusllcjl or peace, In general ................... .. . 689 
OITicllrll oC wht>n territory severed from city .. ... . .............. 690 

T RAC'l'ORB-
'l'oxol!on of .. ,,, . , , , , , ....... , ............. , .•.•............... 360 

TRAOFJ MARKS-
Authority or Sec retary or State over l~uancc ot .............. .. 61 

INO~;x TO OJ>IXTO!':S 861 

TRANS.mSSIOl\ LIXES-
Exempt Crom taxat ion \\hen O\\ned b) c•ty ................. 3~0 
Not exempt from laxation \\hen o"·nc-d by city or anolhl'r •late .3H 
Board or sut•en·lsor~ no authority to M .troy trc• 5 lnt~rrerln~: 

with . . . . . . . . . . . . . . . . . . . . . , , , . • . • • . . 658 
TREASt:RER OF STATE

(.S<'c Inheritance Tax.) 

'l'Ht;CKS-
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Tllt;ST C'OMPANIF.S-

Issuance or debenture boudl! by. . . . • .. . . . .. .. . . . .. . . . .. . 189 
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VACCI:'\ATION-

Compulsory vacclnallon ot Rchool chlhlrcn. . ............... . ... 1\88 
VAGRAKCY-

Jurlsd!clion or Jus lice or peace In Cllli('M or .... •....... , . , . . . . . 687 

VENEREAL DISEASE-
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Treatment or ............ .. ......... ............... , . : . .... 429, 430 
Use o! taxes levied for treatment of . ........ ...... .... . ... . ...... 663 
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Must have party levers .. .................................... .... 187 
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WAR TAX-
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Iasnanco or drainage warrants........ .... . ... . . ...... , , . .. . . 311 
Drat!Ulge warrants not exempt rrom taxation . . . ............. . .. 32Z 

Payment or drainage warrants, notice ..........• •..... .. . . 333, 335 
Compensallon ror carrying county \\nrranLq... .......... . .. 667 

WATER AND WATERWORKs--
Trustees or cannot be Interested In contract with .. .. . .. .. . . . .. 70 
Protecllon or city's water supply . .. . . . . . . . . . . ........... 432 

WEAPON-
SherUf may Issue permit to carry ... ................... ........ 629 
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De6trucllon or In highway. .... . . . . . . . . . . . . . . . . . . .. . ..... , .. ... 295 

WIDOW-
· Award to under Workmen's Compensation Act. ................. 228 
Not a n hei r or decen.sed husband .............................. .. 398 
Bequest to widow with power ot nppo!ntmrnt 11ubjert to lnhrrltance 

tax ......•............ ...............................••.... 408 
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Wllen widow of soldier exempt ft·om taxa! iou ............... . .. 697 
Widows' pension, who entitled to ... . ... . ................... 719, 720 

W ITNESS-
Fees of under Compensation Act. .. . ... . .... .. ................. . 229 

WOMEN-
( See Elcc 'ors and Elections.) 
S election or by j ury commission tor j ury service . . .. . · ......... . . 777 

WORK PERMITS-
Who entitled to ........... . .................... . ........... 543, 546 

WORKMEN'S COMPENSAT ION-
Certain limitations in poli cies of insurance p roh ibited .......... 154 
I ns uror mus t be part y defendan t in arbitration proceedlng.s ...... 210 
R emarr iage does n ot affect award .... . .. . ................. . .... 211 
Cities not u nder Work men 's Compen sation Act .................. 212 
W h en Commissioner m ay demand t r ans c r ipt ................. . . . 214 
Allowance of inte res t o n award ............................ . .... . 216 
Recovery from third party, effect. . ..... .. ................. 218, 226 
Award to widow ............. . ......................... . ........ 228 
Witness rees in cases under Act . .. . ........ . . .. .... . ... .. .. . . . . 229 

W ORDS AND PHRASES (Considered o r de ft ned . ) 
"Engaged in military service·• ................ . ......... .. .. . ... 1 66 
" Enlis tment" In military service . . .............................. 1 66 
"Newsp:tper" ............... . .... . ................. . ........... 190 
"Freight li ne company" .. . ...... .. ...... . ....... .. . . ........... 339 
"EqulpmC'nt C'Ompany" ........................ . . .. . ............. 339 
"Land contracts" .................................... . ..... 348. 349 
"(' r·cdit~" ............. . ................. . .. .. .. . .. . ......... . .. 360 
"Farntlng u tensil' ' ........ . .................... . ................ 361 
"A r·tf ftclal am hu s h " ...................................... . ...... 591 
"Trans ient ~u~t" ......... . .... . ... . .... . ............... . .. . ... 606 
" Ch ief deputy sher iff" ... . . . ........... . ............... . ... . . . . 624 
" Indigen t" . ... ... . ........... . .. . . .. .......................... 7 00 
"In a n y one year" .... . ......... . .................... . ......... 774 
"Office r '' "Employe" ......... . ........................... . ...... 802 
"Dog" . ................... . ................. . ..... . ........... 810 
"M inera Is" ....... .. ........................... . ........... . . . .. 836 


