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REPORT OF THE ATTORNEY GENERAL 

The work o f the attorney general's office has greatly increased by 
reason of the increa~ed burdens and duties which haYC been placed 
upon it by statute. 

In my judgment the enactment of the laws with reference to the 
attorney general's office and its work has been more than justified, 
as shown by the results and, by the making of a few amendments, 
can be strengthened so that the Department of Justice of the state 
of Iowa can be built up and the same efficient work secured with 
reference to the enforcement of law as is secured by the federal 
government through its Department of J ustice. 

COUNT Y ATTORNEYS. 

Under the Iowa statute county attorneys become a part of the 
Department of Justice of this state, and we have tried to conduct 
the office of attorney general with the idea of building up such a 
department and making the office of county attorney a part of the 
department in more than name only. 

It is my belief that the development of this idea will produce 
greater efficiency in the enforcement of the law. The county at­
torneys have given good re~ponse to this idea and we believe there 
is in the state today a good spirit of co-operation between the office 
of county attorney and that of attorney general. 

IMPORTANT CASES. 

In the case of State c x rcl J olmso11 v. Raph, the question as to 
the right of the state to hold automobiles which were being used 
in connection with the unlawful transportation and· sale of intoxi­
cating liquors pending the disposal of an inju11ction suit was in 
issue. The supreme court of Iowa held that where the district court 
made an order directing the sheriff of the county where the cars 
had been seized, "retain possession of such automobile in his cus­
tody to the end that the same may be dealt with as provided by law," 
that such order might He made without the state giving bond and 
without any notice to the defendant. 

The decision in this case has done much to assist in the stopping 
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of the unlawful transportation of intoxicating liquors in automo­
biles into the state, and has given to the state an effective weapon 
in the fight against such unlawful transportation. 

State ex rel J olmson v. Raph, 168 N. 'vV., 259. 

The case of H o·j't v. Kecgal£ is a very important case so far as the 
collateral inheritance tax Ia w of the state is concerned. 

It has been a much mooted question whether deposits in the banks 
of this state belonging to non-residents at the time of the death of 
such non-resident were liable to the imposition of the inheritance 
tax. 

In this case the question as to whether a resident of the state of 
Illinois whose only heirs were collateral, and who, at the time of 
his death had money on deposit in Iowa banks was decided, and it 
was held that the state had the right to collect its usual inheritance 
tax upon such money. The court in passing on the matter said 
that "under the clear weight of authority the savings bank deposit 
was subject to the collateral · inheritance tax under our statute." 

The decision in this case will save to the state thousands of dol­
lars that it has heretofore lost. From a monetary standpoint to 
the state this is one of the important cases that has been decided 
by the supreme court during the last two years. 

Ho)•t. v. Keegan, 167 N. \V., 521. 

The case of Peterson, et al, Legatees of Anderso,, v. State of 
Iowa, ex rei, State Treas1trer, is an important case to the state in 
connection with the construction of the colk'lteral inheritance tax 
laws. It is important because it involves the construction of the 
treaty between Denmark and the Gnited States and the right to tax 
any property passing from a resident and citizen of this state to a 
resident and citizen of Denmark. 

The decision of the United States Supreme Court gave the state 
of Iowa the right to impose a tax upon the right of succession in 
all such estates of ten and twenty per cent of the estate. 

Peterson, et ql, Legatees of A11derson, v. State of Iowa, ex 
rel, State Treasurer, 245 U. S., 170. 

The case of Dmts, Admi11istrator of Peterson, v. Brown, Treas· 
urer of the State of Iowa, decided by the Supreme Court of the 
United States, involved the treaty between the United States and 
Sweden and gives the state of Iowa the right to impose a tax of 
ten and twenty per cent upon the right of succession to an estate 
from a citizen of this state to a resident of Sweden. 

REPORT OF THE ATTOR't\TEY GENERAL 9 

This case is important by reason of the great amount of property 
which is being inherited from time to time from naturalized citizens 
of this state by citizens of Sweden. 

DHus, Admi11istrator of Peterson, v. Brown, Treasttrer of the 

State of Iowa, 245 U.S., 176. 

Daniel B. Luten v. f. B. Marsh is also an important case decided 
favorably to the state within the last two years. 

This case was tried in the district court of the United States for 
the southe1'n district of Iowa at Des Moines. Mr. Wallace R. Lane 
of Chicago had some years previous been employed as special coun­
sel fo r the state in this case. The case was prepared fo r trial under 
his special direction, and this department is indebted to Mr. Lane 
for the very efficient manner in which he prepared and presented 
the case. 

The case involves the question of the validity of certain patents 
which Luten claimed were being infringed by the state of Iowa and 
contractors representing it in the building of bridges. If his claim 
had been upheld, it would have cost the state of Iowa hundreds of 
thousands of dollars. 

The court dismissed the entire petition and all of the patents men­
tioned in the petition were held invalid. 

Luten has appealed the case to the Circuit Court of Appeals, but 
in a recent decision in another case the Circuit Court of Appeals 
has held other similar claims of Luten invalid, and we feel there is 
no question but what the opinion of the district court for the south­
ern district of Iowa will be affirmed. 

State of Iowa v. Lynn George f . Kelly. 

I feel that I should make some report in connection with the above 
entitled case on account of the vast amount of work which it en­
tailed by this department. 

On the night of June 9, 1912, Joe Moore and his wife, their four 
children, and two daughters of Joe Stillinger were all murdered in 
the home of Joe Moore in the town of Villisca, Iowa. Up until 
the time I assumed the duties of the office of attorney general in 
January, 1917, no person had ever been indicted for this crime. At 
the time I entered upon the duties of my office, complaint was made 
to me of the serious condition that existed in Montgomery county 
by reason of the agitation in connection with this murder. After 
investigating the situation I became convinced that unless something 
was done to clear up the situation. that r iots and possibly bloodshed 
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would occur in that community, for it had assumed the proportions 

of a Kentucky feud. 
I conferred w1th Governor Harding with reference to the situa­

tion and told him I believed we should appoint a man to take active 
charge of the grand jury of ~Iontgomery county at the January, 
1917, term and make a thorough investigation of all the facts in 
connection with this murder. 

Hon. F. F. Faville, former United States attorney for the north­
ern district of Iowa, was agreed upon between the governor and 
myself as the proper person for this work. l\Ir. Faville was duly 
appointed by this department and by the district court of M~nt­
gomery county to take active charge of the grand jury in the inves­
tigation of this murder and commenced his work immediately. 

Prior to the commencement of this investigation one J. N. Wil­
kerson, an employe of the \Vm. J. Burns Detective Agency, had 
been employed by the state of Iowa under the authority of my prede-. 
cessor in office, ~Iontgomery county and certain private parties for 
a period of about two and one-half years. He submitted to this 
office a brief of what he claimed to be the substance of the evidence 
of certain witnesses he had examined, and gave a brief of the facts 
to which each of said witnesses would testify. Based upon this 
brief of evidence. there were called before the grand jury of Mont­
gomery county 160 witnesses whose residences were from the state 
of Montana on the west to the state of New York on the east. The 
case was given a most thorough and painstaking investigation. In 
addition to the witnesses submitted by 'Vilkerson every person who 
was known or was thought to have any knowled~e with reference 
to the claimed theory of the case as submitted by \Vilkerson was 
called in before the gra nd jury and examined, and every effort within 
the power of this department and its special prosecutor, Mr. Fa­
ville, was put forth to ascertain the truth. 

At the conclusion of the examination of the 160 witnesses, which 
examination included every witness submitted by ' Vilkerson save 
on:, whos: res.idence was in Kansas ( the testimony which it was 
clatmed. thts wttness would give being before the grand jury), the 
grand JUry for the ~ebruary. 1917. term of the district court of 
:\1ontgomery county made and filed a report as follows: 

REPORT OF GRAND JURY. 

"We, the grand jury of the county of Montgomery, having had under 
consideration the matter of the Investigation of the murder of Joe 1\!ooro. 
bls family, and t·wo Stillinger girls, a t VIllisca. Iowa, on the 9th day of 
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June, 1912, would respectfully report to the court, as to our doings In 
said matter, the following: 

"As a grand jury we commenced the investigation on the 5th day of 
March, 1917, and have prosecuted said Investigation practically continu­
ously s.lnce said date and have given to said Investigation the most care­
ful, painstaking, thorough and conscientious consideration of which we 
were capable. 

"Realizing the heinousness of tbe crime tbat was committed and the 
importance of a proper solution of It, If possible, to the community and 
to the state, we have spared no effort and no expense to ascertain tbe 
truth and to, if possible, bring to Justlce the person or persons guilty of 
the offense. For more than two and a half years one J. N. Wilkerson, 
an operative of the Burns Detective Agency, baa devoted at least one· 
half of his time In an attempt to solve the mystery connected with this 
crime and to secure the evidence necessary to punish tbe person or per· 
sons guilty of the otrense. 

"Prior to the commencement of this Investigation before this grand 
jury, Mr. \Vilkerson was requested to furnish to tho attorney general and 
to the county attorney, tor their use and the use or this grand jury, a 
list of all of the witnesses whose names he had secured in connection 
with all of his investigation, together with a written statement of what 
Mr. Wilkerson said was a true statement of the facts to which such per· 
sons would testify to. Every material witness named in said list bas 
been produced before this grand jury fo r examination and in order to 
accompUsh this it has been necessary to call witnesses from many dlf· 
terent states at a great distance and at a great expense, and every one 
of said witnesses, after having been duly sworn, was subjected to a thor· 
ough, search ing, careful examination, not only by the a ttorneys repre· 
sentlng the state but by the members of the grand jury themselves, so 
that no facts or circumstance known by such witnesses would fa!l to be 
disclosed. ln fact, In view of the peculiarities of this case and the cir­
cumstances surrounding It, the grand jury extended Its inquiry In great 
latitude o.nd to a great extent in the hope that even by hearsay testimony 
(although Incompetent Jn court) some clue might be discovered through 
which they could secu re subst antial evidence of the gullt of some person 
or persons. 

"Notwithstanding the careful and painstaking manner in which the 
investigation has been pursued, many of the material witnesses mentioned 
by Mr. Wilkerson, when found and summoned before the grand jury, 
either wholly failed to testify as stated ln said statement regarding said 
witnesses, or disclaimed or denied lbe statements attributed to them. 
But this is not true ·or all witnesses. 

"lt Is a well-known fact that since the commission of this crime, there 
have been reported rumors or various kinds purporting to be clues as to 
the identity of the person or persons who committed this otrense. \Ve 
have not discredited these rumors without giving each and every one of 
them a thorough, full and complete inv"estlgatton In the hope that we 
might thereby secure some tangible evidence of guilt on the part of some 
party. Every available clue that we have discovered or have been ad· 



12 REPORT OF THE ATTORNEY GENERAL 

vlsd of either by Mr. Wilkerson or any other person, or that bas come 
to our knowledge from any source, bas been thoroughly purs11ed and ln­
vest!go.ted. We have spent 24 days in this investigation and bave 
brought before us and examined under oath 160 witnesses. No feature 
or the case that has come to our attention from any source whatever baa 
been overlooked, disregarded or slighted in the simplest degree. At all 
times In connection with said investigation we have tried to keep in mind 
the Importance or finally ascertaining the truth, but up until this time 
we have been unable to discover any sufficient credible testimony upon 
which we would be warranted In returning an indictment against any 
person or persons, or which, in our judgment, would warrant any jury 
under the law In returning a verdict of guilty against any person or 
persons. 

"We would be pleased tr we could return with this report and file In 
court a complete transcript or all ot the testimony as actually given by 
the various witnesses before us under oath, but this under the law we 
are not permitted to do. 

"We have gone over every item of this evidence with conscientious 
care and have solicited, received and acted upon the legal advice of the 
representatives of the state, the attorney general, the assistant to the 
attorney general and the county attorney. 

"Every word of the testimony of each and every witness has been 
taken down In shorthand by the clerk of the grand jury and a minute of 
the testimony of the several witnesses has been translated into longhand 
and subscribed by the various witnesses. In view of the great Import· 
ance of this case and the fact that It has not yet been solved, and the 
possiblllty that In the future this evidence or portions ot tt may be of 
great value in the further Investigation of this case, we recommend to 
the court that all of the evidence so taken before this grand jury In 
shorthand be. transcribed and extended into typewriting and certified by 
the clerk taking the same; and that the minutes of the testimony signed 
by the several witnesses now be returned with this report of the grand 
jury and sealed up and placed under lock and key in the custody or the 
clerk or this court, and that when said shorthand notes and the transcript 
thereof, together with the exhibits, are so returned, certified and sealed, 
they shall be placed in tbe custody of the clerk of this cou1·t under lock 
and key subject to the further order of the court In the future. 

Scott Smith. 
0. R. Honnett. 
H. H. Farlin. 

Respectfully submitted, 

A. P. Pearson, Foreman. 

Zeph Morgan. 
Ernest Whitey. 
Evan J. Evans. 

During t~e investigation in connection with these witnesses, it 
was ascertamcd that one Lynn George J l( 11 . . · e y was probably the 
person tmp!Jcated in this crime and after a caref 1 . . . f h r . ' u mveshgatwn o 
t e acts and lus connection• with the traged . d' 
returned b th d . . . y, an m tctment was 
. th fi yd c gran Jury charg•ng h•m with the crime of murder 
m e rst egree. 

' 
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In all there were before the grand jury approximately ZOO wit­
nesses and approximately thirty days were spent in the investigation 
of this murder before the grand jury. 

Immediately upon the indictment of Kelly there was organized 
in Montgomery county what was known as the Iowa Protective As­
sociation, organized primarily for the purpose of defeating the 
prosecution of Kelly. J. N. \Vilkerson, who had been employed on 
behalf of the state as above stated, became the spokesman of this 
so-called protective association and about 35 public meetings were 
held in Montgomery and adjoining counties, attempting to stir up 
sentiment against th~ prosecution of Kelly and making charges 
against all officers connected with his prosecution. These series of 
meetings and this agitation were kept up in Montgomery county 
until it was impossible to secure a fair and impartial jury. 

The defendant, Kelly, was taken to the town of Logan and kept 
there during the summer of 1917, and just prior to the date fixed 
for his trial in October, 1917, he confessed to having committed the 
murder, which confession was given in the presence of the county 
attorney of Harrison county, the clerk of the court and the sheriff. 
It was dictated by Kelly and is in his own words. It was· taken 
down by the county attorney. The confession is as follows: 

State of Iowa, 
Harrison county, ss: 

CONFESSION. 

I, Lynn George J. Kelly, being first duly sworn on oath depose and 
say that I make the following affidavit and confession, without any prom· 
lses or threats having been made to me of any kind whatever and that 
this is a voluntary statement: 

That I came to Villisca, Iowa, the night before the murder of the Moore 
family. 

Lou Enerson met me at the depot and I went to his home for s upper, 
I was taken out from there to Henery Enersons, by Lou Enerson, where 
I stayed over night and I returned to VIllisca. at six thirty o'clock Sunday 
evening, coming directly to Reverend Ewing's home where I took supper 
and afterwards went with him to church. 

After church I returned home with Rev. Ewing and his wife and 
stayed up and visited with him untu eleven or eleven thirty o'clock, 
when he showed me to my J'OOm, and asked me If I would mind sleeping 
alone as they were going to sleep in the tent. I said no, as I was intend· 
lng to go to sleep at once. I undressed and went to bed but was rest­
less being over tired. I heard a noise outside like a windmill and opened 
the door or the balcony, stood out side on the balcony to see what tbe 
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noise was, but found nothing, then I came back and shut tbo door and 
tr1ed to sleep but could not. My bead was bot. I began to feel sick and 
wanted to get a walk, so 1 dressed and wont outside. I went down stairs 
to the tront door and left the bouse by the front door. I walked across 
to the Presbyterian church. I did not luteud to go any further but my 
mind was working on a sermon on a text called Quotation "Slay Utterly." 
As I bad been hearing and reading sermons on that text, and a voice 
said "go on" and 1 went on because I was In the grip of something that 
I did not understand, I felt God wanted me to s lay utterly and I did not 
know where I was going or where 1 was. I got down near the end of 
the street and saw a shadow on the side o! tbe house going from the 
back to tbe front and God told me to follow that shadow. 1 walked on 
a little bit further still thinking about my sermon and wanted to know 
where that shadow began. I went hunting the shadow, the back of the 
house. I did not know who lived there, but I kept on hearing that voice 
"slay utterly." I said "Yes, Lord, I will," was walking around in the 
darkness around the house trying to find that shadow and accidently saw 
an ax. 1 picked it up and went to where the shadow went, !or God 
wanted me to follow that shadow. 1 went around toward the front door. 
A Yoice says "Go in, do as I tell you; slay utterly." 1 saw no light but 
1 had to do as God told me and I dare not turn back because somebody 
was urging me on. I did not know who, 1 did not know where I was. I 
went right ahead because I heard that voice and as soon as 1 got in the 
house some one whispered ··come up lllgber" out of the Bible and 1 went 
up a filght of stairs because I thought 1 was going up Jacob's Ladde 
I walked through the middle room Into the further room. 1 don't kno~ 
what I went. there fur uuly I was driven by an Impulse and a voice. 1 
saw some children lying there. The Bible says, "Suffer little child e t 
come t " d I d r n o un o me an sal "They are coming Lord." Before 1 knew what 
I was doing I started sending those children somewhere 1 did not kn 
and I had to do as God told me and slay utterly. And ~0 to obey Go~wj 
used tbe ax, and did not realize where I was hitting them only 1 ' 
trying to do what God wanted me to do. After kUling th~ childre:a~ 
went Into the room where the parents were, and I don't remember wh{ch 
one or. them I struclt fi1·st, as my head was all wrong and 1 kept on hear-
ing vo1ces, I slayed utterly, by using the ax, lead by this im 1 h 
did not seem able to control. pu se t at I 

I then went downstairs, and wanted to lay down and t d 
room and w t 1 t k res an saw a 
in bed, and ;ond s~idn~Mo~::~:k ~:~ .. w~e~~;;e; :~;:o;~:t ;wo child.ren 
1 had continued my sacrifices, by killing these two children w~~s tldom~, 
as L had to offer blood sacrifices. , te ax, 

To the best of my memory 1 1 ft th 
the Ewing home, and went b;ck ~ be e ax. In the bouse and returned to 
caught the 5:19 train for Macedonia : alnlnd I bgot up in the morning and 

rr v g ome about 7: 30. 

Signed: Lynn George J. Kelly. 

~E:~scrlbed aud sworn to before me this 31st day of August 1917. 

Signed: Lynn J. Irwin, Clerk. 
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Immediately following this confession, the attorney general, H. 
M. Havner, was indicted in 11ontgomery county for alleged oppres­
sion in ofiice o£ the witness, Alice \Villard, in connection with the 
investigation before the grand jury in the Moore murder case. The 
indictment was not returned against the attorney general until the 
morning of the day set for the commencement of the trial of the 
case of State v. Kelly, which trial was proceeded with, resulting in 
a hung jury, the trial lasting about four weeks. 

The state was represented in this trial by IT. M. Havner, attorney 
general; Oscar Wenstrand, county attorney of Montgomery county; 
F. F. Faville of Storm Lake, and J. J. Hess of Council Bluffs. 

At the close of this trial, a change of venue was granted in the 
case of State v. H. M. Ilavner, and the court transferred the case 
to Harrison county, Iowa. A trial was had in the case at Logan 
on the 5th day of November, 1917. The state was represented by 
Clyde Genung and Oscar vVenstrand, county attorney of Montgom­
ery county. The defense was represented by Hon. Lewis Miles of 
Corydon, Robert Healy of Fort Dodge and J. M. Parsons of Des 

Moines. 
At the close of the te!itimony for the state and the defense, the 

court directed a verdict in favor of the dcfettdant. 
Immediately following the disposition of this case the case of 

State v. Kelly was tried for the second time in Montgomery county, 
which trial lasted a little over two weeks and resulted in an acquittal 

of the defendant. 
\Vhile there still exists bitter animosity in Montgomery county 

with reference to this murder ease, the investigation which was had 
before the grand jury and the trial of these cases has cleared the 
atmosphere and fully justified the action that was taken by the de- . 
partment in connection with the prosecution. The investigation 
satisfied eYerv man connected with the prosecution of the guilt of 
Kelly of the ~rime charged in the indictment, and it has satisfied the 
great body of fair-minded men who know the facts, and there is no 
question that the evidence which was secu red and which was pre­
sented to the grand jury and to the court establishes the fact that 
the man re..c;ponsible for the murder of the eight people is Lynn 

George J. Kelly. 
R E MOVAL OF P UBLI C OFF IC IA LS. 

During this biennial period thirteen public officials have been re­
moved or have resigned from office at the instance of the Depart-
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ment of Justice bccau>se of a failure to perform the duties of their 

\·arious offices. . 
There are two cases which we belic\'e arc wor~hy of spe~tal m~n-

. · h r . to removals One is that m connectiOn wtlh t 1on w1l re e1 cnce • · 
I · nd the county treasurer of Dubuque county, and 

t le superVISOrS a · s· 
the other the rcmo\·al of the commissioner of pubhc safety at 1oux 

City. 
In Dubuque county the state instituted suit to remove the b~ard 

of supen isors becau·e of their profligate and u~lawful cxpendtture 
of money and of their management of the busn~ess of the county. 
The removal suit with reference to the treasurer of Dubuque county 
was bottomed upon his failure to collect the taxes due Dubu~ue 
county and the state, and his failure to collect the proper penalttes. 

The following comparative record will show that the result o£ this 
suit with reference to the treasurer has been constructive and very 
beneficial :o.o far as the collection of taxes is concerned: 

Year advertised. Amount. 

1915 ............................... . ......... . ..... $ 6, 730.43 
1916 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24,918.21 
1917 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14,594.04 
1918 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 121,484.63 

This includes such specials as were advertised each year as well 
as the regular taxes. 

THE STATE CHECKERS FROM THE AUDITOR'S DEPART:\1ENT. 

\Y e desire to acknowledge the great assistance rendered to this 
department in connection with the cases at Dubuque by the check­
ers from the auditor's department, and we mention especially in 
connection with this matter ~1r. Joe \Vall, chief clerk of the county 
accounting department, and Mr. U. B. Rosenkrans, assistant county 
examiner. 

Almost a year's hard work was given by the checkers and the 
special agents working out of this department in order to prepare 
for the cases. Three members of the board o( supervisors resigned 
when the case was reached for trial. The county treasurer has al­
ready paid into the treasury of Dubuque county over three thou­
sand dollars, and it is merely a matter of adjustment with the bond­
ing company with reference to the balance of the amount, which 
will be about fifty-six hundred dollars, making a total of eighty-six 
hundred dollars. In addition to this amount, many thousands of 
dollars have been collected which would have been lost to the state 
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and Dubuque county but for the activity in connection with these 
!.>rosecutions. 

THE SIOUX CITY REMOVAL CASE. 

As a result of the work at Sioux City, this department, assisted 
by County Attorney 0. T. Naglestad, filed a petition asking for the 
removal of the commissioner of public sa fety, \V. R. Hamilton. 

After trial to the court, judgment was entered for removal. Im­
mediately following the remo\·al of Commissioner Hamilton, and 
as a result of the work of the special agents of the state, there were 
returned by the grand jury of Woodbury county 163 indictments. 
There have been assessed fines and costs amounting to $27,300.00. 
There have been seven years o£ sentences imposed. Eighty of these 
cases ha'e been disposed of. There are still pending eighty-three 
indictments. There have been granted twenty-nine restraining or­
ders with reference to red light and liquor injunctions. 

A detailed report is herein set forth with reference to Woodbury 
county. The work in connection with this matter was commenced 
the 1st of July, 1918, and has been prosecuted from that time on as 
rapidly as possible. 

\Ye desire to acknowledge the very efficient help given to the de­
partment in connection \•.-ith the removal suit by County Attorney 
0. T. Naglestad and his assistants, as well as the very efficient work 
which they have done with reference to the returning of the indict­
ments and to the prosecutions in connection with the same. 

WOODBURY COUNTY RECORD. 

CONVJCTIONS. 
Amount 

Nature of Oi!ense Assessed 
Maintaining liquor nuisance fines ................... $21,750.00 
Illegal sale ot liquor fines........................... 400.00 
Keeping gambling house fines. . . . . . . . . . . . . . . . . . . . . . . 150.00 
Lewdness fines . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 200.00 
Contempt fines . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,700.00 
Carrying concealed weapon-jail sentence .......... . 
Lewdness-jail sentence ..................... · · · · · · 
Lewdness-reformatory .... . ................. · · · · · · 
Keeping house of ill Came-reformatory ........... · · 
Attorney fees taxed as costs and part of judgment in 

favor of county attorney of Woodbury county.... 3,100.00 

$27,300.00 

No. Con· 
victlons 

58 
5 
2 
1 
7 
1 
1 
4 
1 

so 
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J~"I>IC'n!E:\TS RETURXED-<:ASES PE:\01:\G. 

l\lalntnlnlng liquor nulsJnce ......................... · · · · · · · · · · ·· · · · .38 
Soliciting for prosUtutlon ........••.... · · · · · · · ··· · · · · · .... · · · .... · · · ·!! 
Prostitution . . .. .... . . . . .. . . . . . • • ......................... · · .. · · ... . 
Adultery ............................................ .... ·.... .. .. 1 
Gambllug .. ............................... ... .. ................... 11 

Total pendln~ ................. : .................... ...... . . . . 83 

L'\JU:\CTJO:o\S GRAXTED 

Liquor Injunctions ..... .. ..................... · · .. · .............. ~7 
• ned light Injunctions ............. : ........... ........................ _: 

Total ........................................................ !9 

'J he "i~dom of the enactment of this removal law has been more 
than justifit<l. It ha, given to the state of Iowa a higher degree of 
(•fficicncy in ils officials than would have been possible to hlVe ob­
tained in any other way. The people of Iowa have come to regard 
a public office as a public trust, and the removal law enables the 
Jaw t•nforcing clcparlmcnt to enforce the law if the public officials 
fail to haVl' that conception of a public office in the perfcrmance 
of their duties. 

LAW ENFORCEMENT BY THE GOVERNOR AND THE ATTORNEY 

GENERAL. 

'I he \\ i <1 m of this characlt'r of b11 enforcement is demo~strated 
lw the fact that greater deman<b are made upon the office c£ attor­
n~y general for special men than it is po sible to meet. This ~e­
partmcnt has been compelled to knore hundreds of reque,ts l.or 
special agl!nts from off~~:ers and citizens through ut t?e stl.te ~·~:h 
reference to sending h lp to enforce the law because ot our mb1hty 
to •upply the men from the limited number at our di<posal. 

AliOU~T AI,LOWED NOT SCFFICIE~T. 

The total amount allo11Cd for law enforcement is S25,oo) per 
annum. and this COI'ers all kinds and clmacter of crimes from mur­

der down. 
J n snmc of the st.,tc of the l"nion as much as SIOO,<XXJ has been 

appropriated fnr a •inglc \car's 110rk in the enfor~ement ~f _the 
liquor Ia\\ < alone, and in some of the states there IS an unhm1ted 
a!llount in the 11ay nf expc·n es for the enforcement of law. 

\ \' c <ugge tc<l to tlw legislature two ycaF' ago when the amount 
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was fixed in chapter 231, $25,<XXl•laS sufficient '\\ tth which to make 
a tnal. 

The detailed rc(!Ort hereimfter submitted justific, the enactment 
of the statute and ju,t{es the add1t1onal amount for '' hich '' e arc 
asking in thi:. report. 

1 he amount of fines and penalttes a scs,ed ha been 01er $140,000 
and this docs not take mto acxouut the fact that '' e ha' e done thou­
sand' of dollars' worth oi 11ork in the way of m' esttgation of crimes 
11hcre no credit has been claimed b) the department. 

In order to comply 11 ith scme of the demands made upon us, \\ e 
have had to usc n(Jt only the ~25,00> annually. but have had to 
draw largely upon the mmingent fund allowed the Jepartment. 

'1 he reason fnr the increase which 1\t arc a -kins- is on account 
<Jf the inc rca ctl dcmamb for as htance m the 1 ariou> counties in 
thio $\ate, aml1t is impossible to take care of more than twcnty-fi1c 
per cent of the demand, bcmg made upon thi~ department !Jy the 
law-enforcing otlicm of the state. 

\\'c arc asking that chapter 231, acts of the J7th r;cncrJI As cm­
bly, lK' amended sn as to allow the expcnditurl' of not to cxnccl 
$75,<XXl annually. 1 his doc~ not mean that it ~hall he C."(J>cnded 
unll s 11 is ncce sary, hut 1t does mc:~n that the tate ~hall not be 
hampered for tlw want of fund, in the cnfor.:cmcnt of the law. 

WORK OF THE SPECIAL AGENTS. 

The 11ork of the special gents' department of the tate ha been 
) tematized 

\\e herewith submit a deta1led statement of the work accom-
plished by the special agents in th Ute of Iowa during the t two 
)tars, 11hich 11e thmk ~peaks for itself. 

Tins report CO\Crtng the period from January 2 1917, to Decem­
ber 31, 1918, is as follows: 

()JlUIES REI.ATJ~O TO Il>'TOXICATJSO LIQUOit. 

Pell&lty No Con· 
Nature of VIolation Assessed vf tlon• 

Clvlng liquor to mlnol'l-ftnea ................... $ 215 00 3 
Mulct tax collectetl.................. .... . .. .. • .. .. 8,650.00 
Mulct tax URessed but not paid............. . .. .. 24,160.00 
llatntalnlng liquor nuisances, etc. (finea, Including 

auorney fee~) ................................. 108,669.65 lOQ 
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Nature of Violation 
Bootlegging-fines .. · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 
Contempt-fines ................................. . 
Contempt-jail sentences · · · · · · · · · · · · · · · · · · · · · · · · · 
Injunction granted .. · . · · · · · · · · · · · · · · · · · · · · · · · · · · · · 
Liquor nuisances abated· · · · · · · · · · · · · · · · · · · · · · · · · · · 
Druggist permits surrendered and revoked .. ....... . 
Injunctions-cases pending ... · · · · · · .. · · · · · · · · · · · · · 
Giving liquor to minors-pendiug. · · · · · ·: · · · · · · · · · · · 
Value of liquor seized, destroyed or g1ven to Red 

Cross, hospitals and U. S. ArmY. · · · · · · · · · · · · · · · · 

CIGARETTE VIOLATIONS. 

Penalty 
Assessed 

$ 11,914.00 
4,800.00 

298,477.60 

No. Con-
vict!ons 

100 
20 
17 

210 
29 
91 
76 

1 

Sale or gift of cigarette-fines ............. · .. · · · · · · $ 675.00 9 
Mulct tax assessed-uncollected-pending in Supreme 

Court . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39,000.00 

No. packages of cigarettes seized .... . . ... .. ... · · · · . · · · · · · · · · · · .. 412,834 

No. packages of cigarette papers ........ · · . · · · · · · · · · · · · · · · · · · · · . 1,220 

VIOLATIONS OF LAWS RELATING TO MORALITY. 

Rape, sentences for life ... . ............ . ........... . 
Keeping bouse of ill fame-eon vic ted ............... . 
Prostitution-convicted ............................ . 
Soliciting for purpose of prostitution-convicted ..... . 
Lewdness-convicted-fines ................ . ........ $1,605.00 
Arrests for operating immoral shows-fines. . . . . . . . . . 1,000.00 

CASES PENDING. 

2 
7 

16 
3 

87 
11 

Rape cases-pending . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
No. persons arrested in vice crusade and examined by state and gov-

ernment physicians under venereal dis~ase statute .............. 4,789 

r.USCELLM"EOUS CRIMES-CO'NVICTIONS. 

Penalty 
Nature of Crime Assessed 

Murder .... ........ ... . ............................ . 
Robbery in night time .......................... . ... . 
Disturbing peace-fines ..... .... ... . ................ $ 540.00 
Selling "dope"-fines . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 700.00 
Obstructing justice ............... .... ..... . ....... . 
False pretenses .............................. ... ... . 
Larceny ..... ... ....... .... ........ ................ . 
Bank robbery ........... .. ....... ... ............... . 
Carrying concealed weapon ......................... . 
Vagrancy .......... ...... .. .. ...................... . 
Allowing minors in pool hall ........................ . 
Breaking and entering freight cars-tines ............ 1,600.00 
Gambling-fines . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6,798.60 

No. Con· 
vic tiona 

4 
2 

28 
7 
1 
2 
8 
1 
6 

87 
8 
4 

183 

• 
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CASES PENDING. 

Cases 
Pending 

1\'lurder-pending . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
Dynamiting cases . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . 2 
Assault with intent to commit murder. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 
"Dope" cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Conspiracy cases ................................................. 27 
Possession of burglar tools. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Larceny ....... .. ................................................ 19 
Gambling ..... .. .. .. .............. ...... ............ . ....... . ..... 29 
Reckless driving of auto. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

FURTHER NOTATION. 

No. Con-
Nature of Crime victions 

Value of gambling devices destroyed . . ................ $15,450 
Stolen property recovered. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10,625 
Confessions secured . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 136 
Indictments returned-cases pending. . . . . . . . . . . . . . . . . . 215 
Convictions in federal court........................... 20 
Cases pending in federal court......................... 37 
Persons returned from other states tor trial on charge of 

felony . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . 5 

Assisted in policing State Fair Grounds during fair in 
1917 and 1918. Also assisted in policing Interstate 
Fair in 1918. 

RECAPITULATION. 

Fines and mulct tax collected .......... . ................ ..... $146,027.15 
Liquor mulct tax assessed... . ............................... 24,150.00 
Cigarette mulct tax assessed................................. 39,000.00 

Total ................................................. $207,977.15 

Value of liquor seized {estimated value) ...................... $298,477.50 
Stolen property recovered . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10,626.00 

A vast amount of other work has been accomplished by the spe­
cial agents not mentioned in this report, such as the investigation 
of fires of incendiary origin, murders and thefts, in which no ar­
rests have so far been made. 

A vast amount of time of the special agents has been spent in 
assisting the government in connection with the war work in keep­
ing conditions clean around the army cantonment. This included 
assistance to the government and military police with reference to 
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the unlawful sale of liquor and its transportation a nd with refer­

ence to prostitution. 

I call your attention to the fact that we have spent in the firs t 
five months of the present fiscal year $17,000 of the $25,000 per 
year allowed and have been unable to meet more than twenty-five 
per cent of the demands for help made by law-en forcing officers. 

ST ATUT ES WHICH SHOULD BE AMENDED, AND NEW LA W S W HICH 

SH OULD BE ENACT,ED. 

In the operation of the office during the last two years situations 
have arisen which have directed the attention of the office to the 
weakness of certain statutes and the necessity for amendments to 
the same in order that there may be a proper en forcement of the law. 

These suggestions for amendments and new laws are m iscel­
laneous in their character and are placed under the one heading. 

( 1) The Amendment to the Motor V chicle Law. 

In this connection I call your attention to pages 24 and 26, inclu­
sive, of this report. 

(2) The Special Agent La·w. (Chap. 231, Acts 37th G. A.) 

See page 18 of t his report. 

( 3) Amend111ent to Removal Law. 

I n this connection I call attention to page 27 of this report. Sec­
tion 1258-c as amended by chapter 391, acts of the 37th General 
Assembly, should be amended so that all police officers, and all 
county, city and town officers shall be snbject to removal upon the 
grounds stated in section 1258-c of the code of 1913. 

( 4) The Law with Refcrellce to fttry Commissions. (Chapter 
267, Acts of the 37th General Assembly.) 

This law should be amended so as to provide-

(a) For filling vacancies in the commission caused by sickness, 
death, removal from jurisdiction, or inability to act for any valid 
reason; 

(b) For the allowance of at least one week's t ime in the selec­
tion of the jurors. 

The statute with re ference to jury commission~ has proven to 
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be one of the good statutes adopted by the 37th General Assembly. 
T he jury commission has given to the larger cities better grand and 
petit juries than they ever had before in their experience. A better 
administration of the law has been secured than cou ld have been 
secured under the old system. The courts have universally com­
mended the plan of the jury commission. It has been found, how­
ever, that the time allowed for the selection of juries in the larger 
cities is entirely inadequate. It has taken the time in many in­
stances of at least a week and the men who. have been selected on 
the jury commission have sacrificed of their time and paid their 
additional expenses out of their own pockets because under the 
wording of the statute it is impossible to make them a greater al­
lowance. This ought not to be. A greater amount of time should 
be allowed, and the experience of the various judges indicates that 
in the larger places at least one week's time is needed and possibly, 
in the largest counties, two additional commissioners, because of the 
inability o f the commissioners to know the men from the various 
parts of the county. 

(5) Change of Place of Trial by the State Authori:;ed, and Change 
of Place of Trial Upon the Application of the State. 

The experience o f this department in the last two years has dem­
onstrated the fact that there arise conditions which make necessary 
a statute authorizing a change of place of trial upon application by 
the state. 

In at least two instances there has been a gross miscarriage of 
justice because in the community where the crime was committed, 
those opposed to the prosecution have gone out and deliberately 
worked up sentiment to prevent the conviction of persons guilty o f 
crime. There is no valid reason why, when a situation of that kind 
exists, the state should be compelled to draw a jury from a body o f 
men whose minds have been prejudiced by those friendly to the 
defense. 

In the case of State v . Kelly, approximately 150 veniremen were 
examined before a jury was secured, and it was perfectly apparent 
to every man connected with the court that notwithstanding the large 
number of men examined, the minds of the jurors selected were 
poisoned and fixed by reason of the discussion that had gone on in 
the community. I - -

If a change of place of trial is allowed to the defendant as it now 
is under the statute, there is no valid reason why there should not 
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he a prO\ is ion macle fur granting to the state the right to a change 
of place of trial. 

By \\a) of c..xample. we might state that in :\Iontgomery county 
25 public meetings \\ere held condemning the prosecution of the 
clc£cndant, Kelly, in the case of Stale t•. Kelly, all of the officers 
connected \\ ith the pro<ecution being condemned in these variou~ 
meet mg-. 

(1>) l.a~ lncrrasiny thr l'cualty for Transporliii[T i11 A11y .\fu11ucr 
or IJrilltliuy iuto the Stair ;, ArJ)' Maunrr l11toxicating 
Liquors. 

( i) ·1 Ire J.,zw ~.·itll Rl'jrrenrr to Trausporting iuto the State .111y 

hrto.1imting Uquors Slrortld Be Amrudl'd. 

t•ncler "ur pn·~cnt 'tatute no common carrier can lawfully bring 
into the state any intoxicating liquors unless it is being transferred 
to a permit holder. This law has generally been observed by the 
railroad companies in Iowa. 1 think it should be said to the credit 
oi the gcm·ral c:ounst•l and managing officers of the railway cor­
poration operating in the state of Iowa that they have tried to 
ohsen·c this 1.1w and have generally given to this department their 
full co operation \\ith reference to the enforcement of this statute, 
hut there cxiMs a condition which i-. intolerable. :\len who have 
hcen engaged in the bootlegging business have drh·cn outside the 
•tate '' ith automobiles and are transporting into the state daily hun­
dreds of gallons of intoxicating liquors. The law should make all 
of the co t~ in connection with any prosecution for tran~portation 
or the parties connected there\\ ith a lien upon the vehicle in which 
the good arc being transported, and provide that the vehicle mav 
be held and sold for the payment of such costs. · 

(8) Chapter 350, Arts of the 37th General Asumbl)', sho1tld be 
amcndrtl so tlrat it shall rl'ad "fi<·e" instead of "four" as­
sistauts in thr of!ia of the AttoriiC)' Grnl'ral. 

(9) The liquor 1 •m should br a1ncndcd so as to prrmit tire ship­

mcmt of altar ttoinc to tire rlrrgv direct. 

Thi' ~honJ,J recei,·e the prompt attention of the legislature and 
a statute t'nactrcl covering the same to allow inter<.tate shipments 
of ahar wine to the clergy for ,..'lcramcntal purposes. 
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( 10) J/ otor F rlride La«·. 

\Ve dc~ire to call your attention to the situation \\Jth r ference 
to the ~lotor \'chicle Law. 

1 he practical operation of thb law as it has b('('n adnnm tcrcd o 
far a~ its cnforcemc~t i~ concerned has ~n a compl te f;ulure, and 
thou-nncb of dollars 'ha,e been lost to the state of lo\\3. 

Section 15il-m-7 provides for the collection of the :nttomobtlc 
Jicen-e by the .;;ecretary of state and tf the same ts not 1 :ud on or 
before April J,;t, then makes the further pro'i ion a folio\\ : 

•·on April lst of Pach }ear a penalty of ten per cent ah II be 
added to all tees not paid by that date, and ou l\lay bt of c • b 
year the secretary or state shall send to tho county nttomo) of 
each county a list of all motor ,·ehlclee In said c •nty on "hi h 
registration tee has not been pal<! showing the amount of tlolln 
qucnt tee, registration number, mnke and factory numb r, to 
gether with the name of the owner of each such car liB dlsclosctl 
by his records." 

Complaint has come to this department on the pal t ur the Cllllll)' 

attorneys throughout the entire state of lo\\a oi their maiHiity to 
tnforcc till' law under the circunbtancc n tilly ha\e cx1 tnl I he 
practical operation of thi~ law ha~ pennilletl the owner of hundtcd 
of autr.mouilt'~ to c,cape the payment of liccn e f, e \\ c h e 
taken the matter of the enforcement of tlu law up rep t dly ' 1th 
the ,-arious count\" attornev~ and have sau fi d ur clv that a 
the l;m now ~tand,, it j, ,;holly impracticable 111 th matt r of n 
forcemcnt. If the collection of this tax i to be 1 fore I b) th 
local ofliccrs, a plan something inular to the Hunt r' I en tat 
utc, '' ith an annual !'late to be d1 tnbu ed fr m the c unty audt 
tor's office, \\Ould be a much more \\Orlmble plan m the nf r Ill t 
of the law. • \s the law now stand the local ofli r n I t finally 
enforce the law. and if they must enforce it, th ) c:oull do so m 
easaly if they had the authority to admim t r at a \\ell 

(11) Automobile Jlcadllgllt Law. 

I call your attention to chapter 148, acts of the 37th G ' I A 
embly, "hich provides ,dth reference to light UJ n m r \C­

hicles. 'I he qatute e\'idently prO\ ides exactly th ppo ltc from 
\\hat was intended. \\ c ha\e made a tc tea c \\lt~l rd renee to 
this statutr, hut so far the supreme court ha not d c:td d the a;nc, 
and the ~tatute should he amended so that the ray ~f hght 75 e t 

. h 11 · a" \C 42 mch from the or more ahead of the vch•cle s a not n c u 
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levrl surface on w h1ch the veh1cle stands under all condition oi 

load. 

(12) Stud of Aulomob1lts on H1gi1U'OJS. 

1\nothcr matter cc.ncemiog which there has been serious com­
plamt and lor "hich there i' no penalty, is tl~ exce:;sive speed of 
~utonll•hilcs 11110n the high"aY'· The &pl·ed of an automobile can-
110t be r<'J:Illat<·d upon any highway except that '' hich is in,ide the 
corpurall· limits of an incorporated town, the only penally at present 
"'in~: that of the pre,umption of contributory negligence in case an 
111jury occur. if the automobile is traveli11g at a rate of speed above 
25 miles per hour. 

\\e rl'to»nmend that a ··atute 1><: passed which \\ill compel the 
<lmcrs of automobiles on the high"jl)S to operate thtir cars with 
due regard to the safet) of others travchng lll"'" the lughway. The 
utomobtle has created a ne.,· pen! m the use of the public highwa) 

and thts pen! has btto greatly enhanced by the recklessness of oper­
ators "ho 1 rope! the madine' \\ ith the spee<l o£ railway tram'. 
Some sbtute commc·11surate with the public 6:lfcty and not undul) 
h.~r h or n.-stnctive upcm users of motor cnrs &hould be evolved to 
n eel the ituation "hich has ari<en. 

( t.l) Thr (>n:o/ty ;viii• f'tjtrcuce to operatiug a mac/Jiue 1vhile in­
lo.,·icalcd is 1101 st~f/icicnl. 

In this wnncctiun "c call your attention to the fact that a man 
Ol•«ntmg n motor \Chicle while in an intoxicated condition is onl) 
pun: luble by a hne of t\\Cnt)·fhc dollars. 

Section ISil-m 2J, supplemental supplement to the code, 1915, 
prO\ ides 111 part : 

MWboe•cr o~c:atea a motor nhlclo ..-hUe In &D lntoxteated 
co dlt on ahall be rulltJ' of a mlltlcm anor," 

Sectoon I 571 m-26, supp~mcnbl supplement to the code, 1915, 
pro\ldcs: 

•• .. \nr a•oraon vtolattng any or the provltlon ot Any aectlon ot 
lhlo ort lor whkh no punishment h:\1 been "'" clfte<l , ahall be 
KUIIty or a mlidemoanor. punlsbable by a nne not excMdlng 
l\\thl)' tlve do1lar1." 

Some of the mo t scriotl.'i automobile acoolcnts in this state have 
uccurred through the rcrkles, operation o£ machines by drunken 
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drh crs. A fine of ~5 00 is not suffi ern. ueneral complaint w1th 
refere~oce to this st.tutc has come to th1 dqnrtment (rom the '-ari­
ous d1strict judRe< hrougbout the sbte and the ,-anous prosecuting 
auorne'"'· and \\e belie\c their crit como is \\ell founded, and I call 
your aitention to tte ~Iter for that rca~o. 

AMENDMENT TO RIMOVAL LAW. 

'I he law a' it now •tatuh ~huuhl he nmendrol. \\'r 11!1\c bern 
wnlrnntrd in the last two yc.~r. with a ~:tu~tinn where :1 tn:m who 
"as n chid of police of a dty w." in a henstly <late of intoxkation 
and sn forgot hi$ duties that he nHie up oul down the streets in nn 
automobile with two women of questionable character. 

'lbe Ia\\ ns it new sbnds doe5 not permit the bringing of a re­
rno\-al •uit again.st su.:h an officer Scenes of that kollll are a dis­
c race to the commmity and to the sbte and the law <hould be 
amen led so that officers of that kmd can be r ched There are 
other simiLu instarces with reference to ch'ds of pol ce and po ce 

• fficers. 

1 thrrdore recommend that section 1258-c: as llllii!'Ddcd by chap­
ter JCll, act< of the Jith General \ sen 1•1), be amende.! so that nil 
foOiicc ••ffirer< nnd all count\, cit} an•l 1(1\\11 <•flircrs sh'll I~ •t:hjcct 
to n·moval. 

CEMENT TRUST INVUT IOATION 

\\ olh rcfcrcncr to the ill\t 1 •ation ns nuth • i1rol I Y cltapter 273 
of the acts of the Thirty s"'cnlh r. neral ~ emt.ly in re rei to 
iiiC'J:al combination, of the ntanu(actnrers of cement, I bet: to r 
port that said investigat"on has not been co pi d Appomtment 
,.-as made "ith reference to this tnvc bg:ot n, but on account ' f 
sickn s awl conditions over which the nppolnttt had no control 
the matter \\M delayed (rom t c to lime and the party appomted 
to make this invc-tigation originally hu been com~lled to ur 
render the appointment. smce which time I have nppo ntecl H n 
Shelby Cullison of Harlan. Iowa, to compl tc the investigatiOn. nd 
h·•l>c to he able to report fully to tlw !ego bture before its adjourn 
mrnt with reference to said matter. 

COMMI NDATIONI. 

In this conncctir•n 1 desire to n knowledge the very d!idmt and 
lu)'lll " rrk rcndtred to this oltpartment by A istant Attorneys 
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Criminal Cases Submitted and Decided by Supreme Court of Iowa 
JA.."\'U ARY TEHM. 1917 

Title of Case County Decision Offense 
-

State v. Ed. Wl'gMr __ __ ____________ ,_ Polk .. _ ---------- Reversed ___ __ --·-. ___ Robbery State v. John Clark __ _______________ Black Hawk __________ Affirmed ______ ••• ____ 
~· State v. J.P. WnrJ __ ___ ___________ . 

Polk.. ------------
Dismissed _______ • __ __ my 

State v. Roy Fox ____________________ Polk. _______________ Dismissed ••••• __ • __ __ Larceny. 
State v. Elsie Donaghue _____________ Polk . . _ --------- _ Dismissed ___ ____ • ____ Liquor Nuisance. 
St3tc v. Jrunes Corbett. ______________ Polk ______________ -

Dismis.~ed •• ------ •• • _ Liquor Nuisance. 
State v. Jacob Croatt. ___ • • _. ____ _ • __ . \ffirmcd __ __ ____ ___ __ 
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St,ate v. 0 . C. Olsen ___________ __ ______ Fayett<> -------------\Vinncshil'k ____ . __ • __ Dismis.<~cd __________ • _ 
B:l.Stnrdy . 
Prnctice of medicine without certificate. 

8 
:t: 
r.:rJ State v. J. A. G~ory __ ________ __ ____ Pottawnttamie. _ _ _. _ Affirmed __ __ _________ 

Grand Larceny. 
State v. Ulysses ochran _____________ Lbln _______________ Reversed ____ __ _ ____ Carrying concealed weapons. 
State v. E. L. Town __________________ Guthrie ____ . _________ Affirmed _____ •• __ • ___ ~Ianslaught<>r. 

State v. Richardson ________________ , __ Powcshick _____ • _____ 
,Rehearing overruled) 

r\ssa~l~ with intent to commit great bodily Reversed ------------

State v. Andrew Jensen ______________ 
Ifamillon ·-----------

R everscd ____ - • - _ - ___ 
mjury. 

Scduclion. 
StAte v. Wnlt,ers •••• _ •• ____ ••• ________ Polk . _______ --------_ . Affi_l'me<lcc c ·_~------. ___ Liquor Xuis.:mce. 

i\!A Y TERM, 1917 

State v. Peiser ________ __________ _______ Pottawallnm.ie _______ Affirmed ___ _________ Incest. 
(R<>hca.ring Denied) 

State v. Adam l\:iefer __________ ________ Buchnnnn ____________ Affirmed __________ ___ Fraudulent Banking. 
Statev. Ove· Brooks _________________ WapcUo _____________ Revcl'l;()(i _______ _____ Rnpc. 
State v. Fred .Meyer ____ ••• ____ ____ . _ Madison _________ ._._ Reversed • . ____ • ___ _ ~1urder. 
State v. A. W. Chnmbcrlaio ____________ lla.milton •••••••••••. Affirmed ----- ------- Liquor Xuisnnce. 
State v. Jrunes Vanscoy ________________ Story ________ ________ ffirmed __________ ___ Incest. 
State v. Francisco Guidice ______ __ _____ Linn___ __ __ _ . _ Affirmed _____________ Firsl Degree murder. 
State v. Pitro J(urdika __ ______________ Linn ________________ Affirmed ____________ _ Rape. 
State v. Fred Powers _______ .----- __ . Cherokee _____ •• ___ . Reversed •.•• ___ ----_ Carrying conc<>:J.lcd weapons. 
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SCHEDULE A-Continued. 

S~PTEl\JBEH TI;rnr, 1917. 

Title of Cosc County Decision Offense 

State v. R F. l'ow<'r>~ ______ ____ __ ___ __ C'arroU ______________ Rcvcrsl'fl ----------- A<;Sault with intent to commit rape. 
Stale v. J<'armrr _____ ----------------- .Jrfferson _____________ Affirmed ----- --- ---- Cheating by false pretenses. ~,.. H" 

•Rtate v. PhiUip Bo~r~~:s. _______________ Wapello .. ~---------- Affirmt'd ------------ Taking auto without co~nt of owner. 
State v. 7-ona Clough --------------· __ Union __ --- - --- -- -- Affirmed _____________ Keeping house or ill fame. 
f:itate v. Throdorr Sulmcr ------------ Woodbury_________ Revcf'S(.•<L ___________ \1an!!laughter. 
State, .. Taylor Co\\p;tr ___________ __ : __ OalJM ___ - -- ----- Di~rnisscd ____________ Uustnrdy 
State v. Ida E. 1\Iey<'r •••• ____________ Madison •• --------- Hoversed ----- - --- --Murder. 
State v. Gro. };'mzcr ----------------- .\ladison_ --------- Affirmed ___ ___ __ First degree murder. 
Stale v. C. C. C'nrl<'r ----------------- Marion__ _____ ___ __ Affirmed ------- --- Fraudulent banking. 

(Heht'aring denied) 
State v. Roy Yates _______ ----------- :\Iah:udm.......... Affirmed __ ______ ___ __ Sodomy. 
State v. Clnrenre Bartlett_ ____________ :\Inhnska. ____ ______ • Affirmed . ______ __ __ __ Assault with inlcnt to commit great bodily 

injury. State v. Howell Brewer ________________ Scott ________________ .\Jfirmed ___________ __ Second degree murder. 
Rtatc v. Cnrl Wcavt'r. ____________ __ , __ Polk _______________ RcverscJ _____________ Lewd act with child. 
State v. I . l.azurus _____ _______________ Polk. ------------ Rr,·ei'S('(I_ ___________ Perjury. 
State v. C. E. ](night. __ • __ __ _________ Polk. __ ______ ----- AAirmed. ··--- _____ __ Incest. 
State v. Edward Lawson ___ ___________ Polk ------------ R<'\'t't":Scd _____ _______ Adultery. 
State v . .:\tinnie Craves _______ _________ Polk. ------------ Di~miss<·cl. ___________ First Degree murder. 
Stale v. Gro Jarvis. ---- ·---------- Polk. ------------ \fiirmro ------------ Liquor nuisance. 
~tate v. Rose Burl<'Y---- ·-- ------- -- Polk ------------ Affirmed _____________ Keeping house of ill fame. 
State v. Solomon Zap;<:>r __ ______________ Polk ------------ Affirmed ••• "·- -- ----- Receiving stolen property. 
Stftte v. F. P. 1\IrKny ____ ----------- Polk ------------ Affirmed _____________ Liquor nuisance. 
State v. Ed. Forest .. ---------------- Polk ------------ Affirmed - --- -- - --- --Larceny. 
Rtate v. Eclwart! Conway _____________ Polk ------------ Rcvcr:;ed _____ ___ ____ \\'ife desertion. 
State v. Frank J. H eUt'r ______________ Polk ·------------ Dismis..,cd __________ __ Arson. 
State v. C. C. Tnft Co. _______________ Polk. -------- - --- Affirmed _____________ Condemnation Cigarett-es. 
State "· William Kurtz _______________ Jlutlt· r ·------------ Affirmed ------------ Incest. 

(Rehe>nring denie>d) State v. Curtis Burns __ ___ _____________ Fayette ______________ Rcvci'SCIL ___________ Carry ing concealed weapons. 

State v. P. :\lcGuirf.' _______ ___ _________ Ida _______ -------·- Affirmed.... - ------Selling non-registered stallion. 
Stntr v. Adam Kiefe>r ___________ ___ ____ Buchanan ____________ Rehearing denied _____ Fraudulent banking. 
State''· Chn.s. Stevenson _________ __ __ __ Polk _____ --------- Affirmed ------------ I..nrccny. 
State v. Leonard ____________ __ ________ Winnesbirk ______ __ __ Affirmed--- ---- - ---- Lewdness. 

•state of Iowa the appcll:mt. 
JAXUARY TERM, 1918. 

Rtale v. ClaY------- ------------ - ----- :'llonroe ____ ------- Aflirmrd -------- -- -Larceny. 
Statr v. Frank Dangelo---------------- Appanoos<'---------- Affirmed ------ -- ---- Murder. 
State v. Jess Hamilton ____ __ ____ _____ Appanoose ------ --- Affirmed _______ __ __ __ Taking motor vrhicle without consent or 

owner. 
State v. J. F. Stansberry ___ ___________ Davis ______ __ ___ ___ Affirmed --------- --- Assault with intent to commit great bodily 

injury. 
State v. Leo Singmn.ster _. ___ ____ _ •• _ _ Dallas _________ • _____ Affirmed .. ______ . ___ . Liquor nuisnncc. 
State v. L. H. She>rmnn ________________ JMper..-------------- R<'verscd .•.•••. •• __ O?tainingyropcrty under rul-:e prctcn!!cs. 
State v. Chas RhafJer __________________ Polk --------------- Vfirmt'd ------------ L1quor nu1.~ance. 
State v. Tony Geier _______________ . ____ Black Hawk __ ____ __ • Affirmed ------------ Hapc. 

(Rchenring denil'd) 
State v. Chas. Oaks ________________ __ _ Polk______________ Affirmed _____________ I.iquor nuisance. 

MAY TERM, 1018. 

Stnl<' v. Forrest Dillman ___________ .__ Lee ••• ______________ Reverse>d __ •• ---- _ ~~ urd<·r. 
State v. &h·in Craves •• ~------------- Taylor •• ----------- Affirme>d _____________ I nrct'ny. 
Stnto v. tester Mo.'lS . . . -- - --·-------- Cu.thrie .• ----------- Afiirmrlf _____________ "\lalirious mischid. 
State v. Jamr<~ Dickerson ___________ __ DallM .. -------- __ Affirm('(! -------·· _ Boollr~n~. 

·~tate v. J. Allen Cox ______ __ __________ Scott_ ________ _____ .. Vfirm('(l__ ____ __ _____ l'irst dt'grce murdt'r. 
State v. Frank Fountain -------- ---- Polk _______________ Affirmed -- - -------- Liquor nui&tnec. Statr v. Ed. Dimmit_ _________ __ _____ Polk ____________ __ __ Affirm('(} _______ __ _ , __ "\Iurilt'r. 
Stnte v. Harry Hntlers _______________ Polk ________________ Affurmed ___________ Lnrccny. 
State v. Joe llf'rtin<>Ui. __ ___________ ___ Polk ________________ RevCfS('(I __ ___ __ __ . liquor nuiMncc. 
Stale v. Albt'rt Dickerson ________ ___ ___ Polk __ _____________ Affirmed ______ ______ Liquor nuisanct•. 
State v. John 1\lcAn.aa~--------------- Polk ___ ________ _____ Affirme>d ----------- Liquor nui!l:tnC('. 
Stntt' ''·James Fole>y. ·-------- - --- -- - Polk __________ _. _____ Affirmed ____________ Liquor nuisance. 
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SCHEDULID A-Continued. 

Title of Case County Decision Offense 

State v. John Lcto ___ ___ ____ ___ _______ Polk ______ __________ A~ed _____________ Liquor nuisance. 
State v. RalphRaefeiL_ -- -- - - - ----- - -- Polk ____ ___ _________ Affirmed __ ___ ________ Liquor nuisance. State v. IIenry Luka, ____ ____ ___ __ _____ Polk ___ ____ ___ ____ __ Affirmed __ ___________ Carrying concealed weapons. State v. Jack Cannon __ _____ ~ -- ---- - -- Polk ______ __________ Affirmed ____________ . Liquor nuisance. State v. 0. S. Mundorf_ _______ ____ __ __ Pottawattamie •• ____ _ Dismissed.----- _____ - Assault with intent to commit murder. State v. Joe Doe ______ _______ _____ ___ _ Page ___ __ ___________ Dismissed. ___________ Liquor nuisance. State v. C. B. Chismorc ______ ___ __ ____ IJnn ___ _____________ Reversed. ____ _______ Obstructing highway. State v. Jns. McNamara _____ ___ ______ _ Polk ____________ ____ 

Affirmed •• ---------- Liquor nuisance. 

SEPTEMBER TERM, 1918. 

State v. Lew Small ----- ------- - ----- - Mahaska ____________ Reversed ____ ------- Resisting officer. 
State v. Torty Alcro _______ __ ______ ____ Polk ________________ D!s~sscd ____________ Liquor nuisance. 
State v. E. E. Pollard ___ _____ _______ __ Polk ____ __________ __ DJSmiSSed ______ ______ Larceny. 
State v. Ernest Rathbun ________ _______ Ida __________________ Dismissed _____________ Ra~ 
State v. Allie Dubree _________ ___ ______ Polk __ ______________ Affirmed __ ___________ Liquor nuisance. 
State v. I. L. Hobson ___ __ _____ ___ _____ Polk.___ ___________ Affirmed ___ __________ Liquor nuisance. 
State v. Dave Kroll ________ ___ ________ Polk ________________ Affirmed _____________ Larceny in a building. 
Sta te v. Walter G. MunkeL_ ____ __ _____ Howard . ____________ Affirmed ___________ __ Larceny. 
State v. Cecil CaiUlon _____ _______ _____ Dickinson ____________ Affirmed _____________ Adultery. 
State v. Ben Marquardt - -- ----------- Winnebago ___________ Affirmed ___________ __ Liquor nuisance. 
State v. L. Williams _______________ ____ Polk. _______________ Reversed . __ _____ ____ Carrying concealed weapons. 
State v. Rose Shelton ______ _____ ______ Polk ____ ____________ Affirmed _______ ___ __ _ Liquor nuisance. 
State v. l\1ax Strum ________ __ __________ Black Hawk __________ Reversed and 

• remanded ___ _______ Receiving stolen goods. State v. W. E. Crawford _______ __ ______ MarshaJL ____________ Affirmed ____ __ _______ Keeping bouse of iU fame. 
State v. Andrew Jensen _________ ___ ____ Rnmilton ___ _________ Affirmed . .• ___ _____ __ On motion to dismiss. 
State v. A. B. Alexrulder _________ _____ _ Clarke ____ ____ ___ ____ ,Affiirmcd __________ __ KCX'ping gambling bouse. 
State v. Josie Lewis. ____________ _____ _ Woodbury _________ __ Affirmed •. ---- __ ._ . __ :\Iurder. 

State v. Daisy Brennan ___________ . --.- Woodbury ___________ Reversed _________ - -- - :\furdcr. 
State v. Harry Taylor _________________ Wapello ___________ __ Reversed ____________ Larceny in building. 
Stntc v. Herber t Wilcox •• ____ --------_ Boone _______________ Reversed .• __________ Assault with intent to commit rape. 

~ State v. J. F. Waterbury ____________ ___ Benton ______________ Affirmed ____________ _ False pretenses. 

; 

SCHEDULE B. 

CRIMINAL PENDING IN SUPREME COURT OF IOWA 

Title of Case County OfTcnse 

State v. H. P. Konzen _______________________ Cerro Gordo ______ __ ________ _ False pretenses. 
State v. Ray Carson ________ ____ ____________ Lucas _______________________ Seduction. 
State v. Lester Moss------------------------ Guthrie· --- ------- - --- - - ---- - Malicious mischief- rehearing. 

•state v. Louis NageL __ __ ___________________ Guthrie------------- - ---- ---- Perjury. 
•state v. Robert Steinke ______________ __ ___ __ _ Keokuk ______________________ .\ssault with intent to commit, great bodily injury. 
State v. A. Gioffredi _________________________ Polk ___ ___ __________________ Liquor nuisance-motion to dismiss. 
State v. C. H. Snyder ______ _________________ Polk ________________________ Liquor nuisance. 
State v. Everett Vaughn _____________________ Ar,panoose ••.• __ . _ -- _. ______ • Rape. 
State v. Irvin Seitz, et aJ ______ ___ __ __ _____ __ \"\apello _____________________ Larceny in building. 
State v. J. E. Easter ________________________ Mahaska ____________________ Perjury. 
State v. C. F. Claiborne ______ _______________ Polk.----------------------- Auto dimmer law. 
State v. Frank Aa~on·--------------------- - - Polk- ------- - --------------- Liquor. nuisance. State v. Floyd SIDJth ________________________ Delaware ______ ____ __________ SeductJOn. 
State v. John Butler, et a!._ __________________ Hamilton ____ ----- __________ ~ Bootlegging. 
State v. Quan Sue· ------------------------- StorY---------------------·--- Murder. State v. Gust Kellgrcn _______________________ Winncsbick __________________ Liquor nuisance. 
State v. Art Dolson _________________________ Pot tawattaroic _______________ Breaking and entering railroad car. 
State v. Jeff Haner __________________________ Harrison _____________________ Rape. 
State v. Fred Cummings·-------~--- - -------- MarshalL_ ___________________ Assault with intent to commit murder. 

•Fully submitted but no opinion rendered. 
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Title of Call<' 

SCHEDULE C. 

Cl\'IL CA~ES SUB:\111~rED TO StiPRE:\IE COrilT OF IOW.\ 

JA:OWAltY TERM, 1917. 

County Decision Xaturc of Action 

State v .. Lcn Hilkn •• --------- --------- ------ - l[•'oyt>lte _____ _______ 1:\fodificd and affirmed \Liquor _injunction. 
Gro. :\Idler''· :\JarshallRCo.: ct n'--- -------------- :\lnt'!<h:lll ____________ Affirmed________ Qu!ct. l!tle. 
C'. A. Pnycltt" v. \\ ell~'-'· R1cc, ct nl._ ________ __ ___ :\lot'!<h:.tl ----- \ffirml'd___________ Qm~>t tttle. 

SEJY['lo:1\IBER TEJUI, HH7. 

J. G. Springstcin v. J . C. Sanders, WnnlPn ------ ILe<' 

Ernest Lcwi'l v. Brown, Trea._c;urcr ·--------- _ _ _ _ _ Tnylor ----------
Dan Coleman v. James Tierney. ·-------------- Clinton --·-------

Forbes. et al. v. :ExC<'utive CounciL.----- - --------- Polk_ ____________ _ 
Tonv Stajcar v. Dickinson, Recci,·rr _______________ Polk •••••••••• . --· 
In l{e Cba.s. Srhm~c ------ --------· C:rundy _________ _ 

Ex rel Attornt"y General v. Shorr!'ll\lucllcr Co. _____ Brrmrr .. 

Affirmed_____ _ • llabcas corpus. 
(Hehcaring denied) 

Reversed _ _ _ _ _ • lnh<'ritancc tax. 
Reversed on State's 

Appeal __ _ _... Fal:lc imprisonm<>nl. 
Di!-!miB~OO-------·-· :\landamus. 
Di~mis"'Cd ____ • __ ._.\Workmen's compcn~::~tion. 
Aflirmrd •. __ • ___ • _. [ncbriate. 

(Rehearing dcnil•d} 
.Hrvcrscd ------------ Food laws. 

JA~ l"\HY TFH:\1, 1918 

Tom Diekerson v. J. R. Perkin;;___ _ ------- IT N:' -----------------IRe,·erscd ______ ______ ,IInbeas Corpus. 
Hoyt v. 1\C<'gan, Adm. Breen Est:1tc _ - - --- - Clinton ______________ ;\flirmcd.-- ---------- Inheritance Tnx. 
Urent \Ye:;tcrn A<'cidcnt Co., v. P. II. :\lnrtin, 

Treasurer __ ___ ____ _ __ _ __ _ Polk ----- - ------ Revel'!«'d ____ ••• __ . !Taxation of eorpomt ion~. 

Gordon W. Nobll' v. Emory H. En~li,h, ln~uranec 
Commis:•ionl'r .• ------ ------- --------- · IPolk ----------

1\ll·l~con v. 'Morrow, 'l'r('al<ur£'r. . .. _. _ .. -----· · Franklin ••••• 
.\flirmccL ---- _. _. _ j!\,Itwdamus. 
Bt"\'t"n-wd .. __ ••••.. EsrtwM. 

MAY TER}.f, 19Ht 

State ex rrl County Attorney v. Hnph____________ Frt"emont_ __ ____ _____ Affirmed ___ __ ________ Liquor injunction. 
State ex rei County Attorney v. :\lye~----- ------- - Fremont. ____________ ,\ffirmed _____________ Liquor injunction. 
St3t~ ex rt"l C'ountv Attorney v. Stumpf_________ Fn•monL ____________ Aflirmcd. ____________ Liquor injunction. 
Bruce R. Yale v. d<'o. H. :\IC:i:iengt"r_____________ Polk .·------------.-- Afhrrucd on phintiiT>. 

npJl(':ll _______ __ • --- :\Inndamu<~. 

SEPTEMBER TERM, 1918. 

State v. Cht~s. Hehmitrh ___________ .... ·--------- \Jon<'"---- ------ ---·- .,Affirmt'(L ____________ ,llabcas oorpu.;. 

SCHEDULE D. 

Cl\"IL CASES PENDlNG IN SUPRE~IE COURT OF IOWA 

Title of Cu~c County ~ature of Action 

C. C. Taft Co.''· Alber, Auditor _______ ----------- Polk •. _ --------- Constitutionality cigarttte ta:.: bw. 
State ex rei Attorney General v. l\lullin, Judge ________________ Black Ut\\\k ________ __ Certiornri. 
T. J. Donohoo v. Sim T. Hub<'r, Sh<'riff ______________________ \\'oodbury --------- Anti-tipping !Jlw. 
Re Will of Mnx D. Peterson_____ ---------------------- Scott____ --------- Inheritance tax(Pending on r<'hl'arinp;). 
Re Estnte of Sarah Utt_____ _ ···----------------------- _Wapello_ ~-------- --Inheritance lnx. 
Rc Estate or lTclla A. Sanfc.rd ------ ------------- Cass ____ ---------- Inheritance tax. 
Bertha Eddy v. Short, et aL---------- --------- ____ AlL.'Ullakee ___________ Inheritane<> tax. 
Rara Ann Shortall, el at. v. Dt>.s Moin~ Electric Co., ct al. _ . _ Polk.----- ---------- Construction of clam. 
T. E. Watters v. Anamosa-Ox-ford Junction Light nnd Power Co. Jones _________________ Construction of dam (Rehrnrin~} 
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SCHEDULE E. 

Old casu d••JKI' ('(! of in supreme court of Iowa, instituted prior 

to Jnnuary I, 1917 . 

W. C. Drown, Treuurer, v llaUie N Guilford; 
John f"orbel, Coantr TreUU,..r of l'o<"ahcontu County, et at, "· ExecuUn 

Council 
Oeo IUIIIU ., Manllall CountT: 
c. A Parett et aL, T Well• S. Rice. tt al.; 
Dan Colelll&ll T Jamea Ttemtr, Ueputy Game Wanlen: 
v.·. C. Bro1n1. T'reul&rer. "· Stla Petenun; 
Slate of Iowa T l.e11a SUb; 
Darllncame • llanlln CouatT. et al., 

5Clll· UUI.E F. 

Old cases d•sposccl of in thr. district court of Iowa, instituted 
prior to January I. 1917; 

In the >tatt•r or thn llraln•~• \ue .. mont of Dlatrlct :o(o. 60, State of 
Jowa ex reJ Geo Cna1nn ,., f:. J. llauaer. et at; 

In "' t:atnte of Jtanttl'l Sima; 
Stat• of Iowa v t'. R llutchlooon; 
In re t:.tnte of )tnrR>ret ~tolluah; 
In rn t:.tate of llollo R llomllton; 
In re F.atate of John C. llYOrllk; 
Jo. rft F'atL\ht or Unnry Urtten; 
Jo re t.:atate of 1!.1t1ora ., • M)·ere: 
Ida ll Wise Smltb v t:::.o.'lltlvo Council of State of Iowa, 
Geo C l•wreoce v t' (.~ lttC!laughry, \\arden; 
L. G Troutman v M llda Smith, at al.; 
Ella Powell, by b r n 11 rrl net, '·Board ol Control; 
In re t tate of John ltarrln&ton; 
In re Eltato of CbrlaUan I'• tenou: 
Oar A Droacl v M C )lackln, Supartntendent of Inebriate Hospital: 
In ro Eatate of C J t rtekaon, 

SCHEDULE G. 

Part1al I t f ld c s pending m the district court of Io" a, 
mstltutct! pr r to January l, 1917: 

R F Graeber v A D ~oble; 
111 ..., tate of T. J Mitch 11 
In re Eatate or Sarah PI or: 
State of lo..-. x ret Oeo Coaaon v. Meseney creamery Co.; 
In re Eatllte or Marpret Oarmoe, 

llt.f'OIIT 0.' Tllf, ATTOR:.OEY OE:\ERo\1. 87 

tn "' Eatate of llarr7 lllcdlll 
State of Iowa, ex n!l Geo f'.ouon v Ja.t llooltlna, et al Trustoeo· 
State of Iowa, ex rei (:f'.o <!oa•on T low:l State )lutual Auto .used. . 
In re Eatate of Tbomu \\ llaon, 

11 11
• 

SCHI DUI.E H 

l'nrt1ll list of en es in lltutc and c mplcted since January 
1917: I, 

Ill ra Eo tate of Geo D. Gray, 
Ill re t!atate of l!artlla A Grar, 
State of Iowa. os ret Sat Y "· C F Drocltmoru Drocltmtror nroa.. tt a1 
Aln J llareo "· :.Oiebotaa <'ron , et al, ' 
'tate of Iowa, n rtll \'•ruon Jobnaon "· W 'r Rapb, 
Srato of Iowa, ex ret \"ernon John n , Jl Dat h; 
St&Ut of Iowa. n.x rt 1 \'emon Jobn10n " CI,-de Myers. 
Walter 0. ~larqula Y •• J Alber, Co nly Audit r, et at, 
S J :\ea .. "· A M nero~ Supertn• dent of Public Instruction 
In re •;state of t'harl s t' l'alu ' 
In rc hlatc of II. ll Sturgeon, 
State of Jo\\a ' llr Thoo 1\lellel 
Stale of IOlU&, nx: rd J1 M lla,ntr v S. Wilkerson, 
111 ro Eatnlo or t'rRnrla Smiley; 
Ellzahelh Wood v. HtAle of lo,.a, ct at 
Stato of Jo"a v. n. W, ~l<llrl<lo; 
State of Iowa v II. H. llown• 
Stato of Iowa v. C. \I. l<·omt~y 
State ot Iowa v. c. Jo! llueband: 
St&to ot low-.~ v Grn. S. \\ lrlr:k: 

l'arttal h t or <;1 

Ja!lttar) I, 1917: 

SCIIII>l/1 

pcndu g m d1stnct court mslltutcd lllCC: 

State or Iowa, ex rol 11 M Jlayner, At rney 0 =•· " Equl 1 :llutual 
nre IDIIU"DDC<I AIIOd:ltlOD, t al 

In re All ID>OIIt of Flt<hp.ttrl k ID1'Ut t Co, 
In ro Citato f llqcma n, 
I wa Lire lnouranec Co v ntaek llawlt lo n•y, 
lo.... Manut!lct11rere Co ., 111• 1< II ..-k Co y, 
(' IL :Kelt 1 T Buffalo (' ter tate Danll t al : 
Lo&Titt 4: Johnaon :o(aUonal Ilank " J J Rainbow, C011utr Aucl tor, 
In re E.tate James A 110

•"· 

Phoenix lnaaran o Co y Stale lllaurance (lo of Dts )loin , et al 
State • C.O WRIt Co. 

ta e of Iowa. ex rc H M linn r. A torney Genua! T C E Multi 
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State of Iowa v. J. N. Wilkerson and l\Irs. J. W. Noel; 
State of Iowa, ex rei H. l\1. Havner, et al., v. Churchill Drug Co. ; 
State of Iowa, ex rel H. 1\f. Havner, et al., v. Hawkeye Clay Works; 

SCHEDULE J. 

Cases decided by the supreme court of the United States : 

Duus, Administrator of Petersen v. Brown, Treasurer of the State of 

Iowa, 245 U. S. 176; 
Peterson, et al., Legatees or Anderson v. State of Iowa, ex rei State 

Treasurer, 245 U. S. 170; 
Rudolph Davis v. William H. Berry, et al., 242 U. S. 468; 
J. c. H;lwkins v. J ohn L. Bleakly, Auditor of State, et al., 243 U. S. 210; 
In re il}state of Abraham Sl!mmet·, -- U. S. --; 

SCHEDULE K. 

Cases pending in the supreme court of the United States: 

Stat~ of Iowa v. C. C. Taft Co. ; 

SCHEDULE L. 

Cases disposed of in the district court of the United States. 

Theo Hamm Brewing Co. v C. R. I. & P. Ry. Co.; 
Thacher v. Polk County, et al.; 

SCHEDULE M. 

Cases disposed of in United States circuit court of appeals: 

Daniel B. Luten v. J. B. Marsh Engineel'ing ,Co., et al.; 

SCHEDULE K. 

Cases pending in the United States circuit court of appeals : 

In re Taxation of Mississippi River Power Co. v. R. R. Commissioners, 
et a!.; 

Iowa Southern Utilities Co. v. H. :\1. Havner, Attorney General, et al.; 
Clinton, Davenport & Muscatine Ry. Co. v. H. M. Havner, Attorney Gen· 

era!, et al.; 

Iowa Railway & Light Co. v. H. M. Havner, Attorney General, et a!.; 
Cedar Rapids & :\1arion City Railway Co. v. H. M. Havner Attorney Gen· 

era!, et al.; ' 

Mason 'City & Clear Lake Railway Co. v. H. M. Havner Attorney Gen· 
eral, et al.; ' 
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OPINIONS TO THE GOVERNOR 

PROHIBITORY AMENDMENT. 

Failure of the Legislature to provide in a proposed amendment to the 
Constitution for the submission of the same to the voters for approval 
does not affect its validity. · 

The fact that a comma appears In the proposed amendment as ratified 
by one session of the Legislature and not in the one ratified at a previous 
session does not affect the validity of the proposed amendment. 

T he fact that a difference existed In the capitalization of certain words 
of a proposed amendment as ratified at two sessions of the Legislature 
does not affect Its valdity. 

J Ton. W. L. Harding, Governor. 
J anuary 27, 1917. 

Dear Sir: Your favor of January 23d received, calling upon 
this department for an opinion in regard to Senate Joint Resolu­
tion No. 3, with reference to the following: 

First: Whether the last quoted clause therein will be a failure 
to provide for submission to the electorate, and be no more than 
a referring of the same to the next general assembly. 

Second: Vlhether the insertion of the comma after the word 
"resolved" in the quoted portion of the resolution, differs from 
the one passed by the 36th General Assembly in the insertion of 
such comma, and if it does so differ, whether it would affect the 
validity of the joint resolution. 

Third: ·whether the failure to capitalize certain words which 
were capitalized in Senate Joint Resolution No. 6 of the 36th 
General Assembly, as the same is set out and referred to in 
Senate Joint Resolution :Ko. 3 of the 37th General Assembly 
would invalidate such joint resolution. 

The department of justice has examined the records as they 
exist in connection with said resolution, and reports the follow­
ing: 

Senate Joint Resolution No. 6, introduced by the 36th General 
Assembly, as to capitals and punctuation, is as follows, to-wit: 

SENATE JOINT RESOLUTION NO. 6-By Wilson and Thomas. 

SENATE JOINT RESOLUTION. 

JOINT RESOLUTION PROPOSING TO AMEND 
ARTl CLE 01\E (1) OF THE CONSTITUTION OF 
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IO\VA BY ADDING THERETO A PROVI SION PRO­
Il I BITI~G TilE l\1.\l\l:FACTeRE. ALE OR KEEP­
ING FOR SAL!~ OF I:\'TOXJCATI~G LIQUORS, AS A 
BEVERAGE. WITHIN TIJ I S STATE. 

Be it resoh·cd by the General Assembly of the State of Iowa : 

That the following ame ndment to Article One ( 1) of t he 
State of Iowa be and the same is hereby proposed : To add 
thereto following ection t wenty-six (26) thereof and as 

cction twenty-seven (27) of Article One ( 1) of said consti­
tution the following, to-wit: 

"Sec. 27. The manufacture, sale, or keeping for sale, as 
a beverage, of intoxicating liquors, including ale, wine and 
beer, shall be foreYcr prohibited within this s ta te. The 
General Assembly shall by law prescribe regula tions for the 
enforcement of the prohibition herein contained, and shall 
provide suitable penalties for the violation of the provisions 
hereof." 

Resolved fur ther, T hat the foregoing proposed amend­
ment be and the same is hereby referred to the legislat ure 
to be chosen at the next general election for members of the 
next General Assembly, and that the Secretary of State 
cause the same to be published for three months previous 
to the day of said election, as provided by law. 

Senate J oin t Resolution No. 6, as it appears on pages 326 and 
327 in the certified copy of the Senate Journal of the 36th Gen­
eral Assembly, filed with the secretary of state, with reference to 
capita ls and punctuation, is as follows, to-wit: 

SENATE J OINT R ESOLUTION NO. 6. 

Joint R~sol~tion Proposing to A_mend Article One (1) of 
the c;o~?tJtut1on of Iowa by Addmg Thereto a Provision 
Proh1~1t1':1g th~ ~lanufacture, Sale or Keeping for Sale, of 
I ntox1cattng L 1quors, as a Beverage, within This State. 

Be It Resolved by the General Assembly of the State of 
lowa: 

Th~t t~e following amendment to article one ( 1) of the 
const1tutJon of the state of Iowa be and the same is hereby 
proposed: To add th~reto following section twenty-six 
(26) ther~of and ~s s~chon twenty-::;even (27) of article one 
( l ) of sa•d constitutiOn the following, to-wit : 

"Sec. 27. -r:he m_anu.factu!e, sale, or keeping for sale, as a 
beverage, of 1ntox1catmg hgu_ors, including ale, wine and 
beer, shall be fo re,·er proh1b1ted within this state. T he 
General Assembly shall ~y_l~w presc_ribe regulations for the 
enforcement of the prohibition herem contained, and shall 

OPINIONS T O T HE GOVE RNOR 43 

provide suitable penalties for the 'iolation of the provisions 
hereof." 

Resolved, Further, That the foregoing proposed amend­
ment be and the same is hereby referred to the lcg:islature to 
be chosen at the next general election for members of the 
next general assembly. and tha t the secretary of state cause 
the same to be published for three months prc,·ious to the 
day of said election, as pro,·ided by law. 

Senate Joint Resolution No. 6 of the 36th General Assembly, 
as it appears on page 589 in the certified copy of the House Jour­
nal of the 36th General Assembly on file w ith the secretary of 
state, with reference to capitals and punctuation, is as follows, to­
wit : 

SENATE J OINT RESOLUTIOX !\0 . 6. 

Joint Resolution P roposing to Amend Article One (1) of 
the Constitution of Iowa by Adding T hereto a Provision 
Prohibiting the ~Ianufacture, Sale, or Keeping for Sale, of 
Intoxicating Liquors, as a Be,·crage, vVithin T his State. 

Be It Resolved by the General Assembly of the State of 
Iowa: 
That the following amendment to article one (l) of the 

constitution of the state of Iowa be and the same is hereby 
proposed: To add thereto following section twenty-six 
(26) thereof and as section twenty-seven (27) of article 
one (1) of said constitution the following, to-wit: 

"Section 27. The manufacture, sale, or keeping for sale, 
as a beverage, of intoxicating liquors, including ale, wine, 
and beer, shall be forever prohibited within this state. The 
General Assembly shall by law prescribe regulations for the 
enforcement of the prohibition herein contained, and shall 
provide suitable penalties for the ,·iolation of the pro\'isions 
hereof." 

Resoh·ed Further, That the foregoing proposed amend­
ment be and the same is hereby referred to the legislature 
to be chosen nt the next general election for members of 
the next General Assembly, and that the secretary of state 
cause the same to be published for three months pre,·ious to 
the day of said election, as provided by law. 

Senate Joint Resolution );o. 3 o( the 37th General Assembly, 
as originally introduced, and as the same now appears of record 
in the Senate Journal of the 37th General ,\ssembly, with refer­
ence to capitals and punctuation, is as follows, to-wit: 

SENATE JOI~T RESOLUTION NO. 3-By Wilson. 

Joint Resolution agreeing to a proposed amendment to 
article one ( l) of the constitution of Iowa by add ing thereto 
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a provision prohibiting the manufacture. sale or keeping for 
sale, of intoxicating liquors. as a beverage, withi n this state. 

\Vhcreas. by senate joint resolution number six (6) of the 
resolutions of the thirty-sixth general assembly, which 
re olution was appro' ed :\l arch 8. 1915, a n amendmen t to 
the constitution of the S'tate of Iowa was p roposed, and, 

\\'hereas, the said proposed amendment was agreed to by 
a majority of the members elected to the house of represen­
tatives of said thi rty-sixth general assembly and entered 
upon its journal at page fi\'e hundred eighty-n ine (589) 
the:-eof. and was agreed to by a majority of the members 
elected to the senate of said general assembly and entered 
upon its journal at pages three hundred and twenty-six 
(326) and three hundred and twen ty-se,·en (327) thereof, 
and, 

'W hereas, the said resolution has been published as pro­
vided by law and has now been referred to this, the 37th 
General Assembly, now, therefore, 

Be It Resolved by the General Assembly of the State of 
Iowa: 
That the proposed amendment to the constitution of the 

state of Iowa as contained in and proposed by said senate 
joint resolution number six (6) of the resolutions of the 
~hir~y-sixth gene.ra.l assembly, wh ich resolution, including 
1ts t1tle, was and IS 111 words and figures as follows, to-wi t: 

"Joint :es~lution proposing t~ amend article one ( l) of 
the constttutton of Iowa by addtng thereto a pro\'ision pro­
hibiting the manufact1,1re, sale. or keeping for sale, of intox­
icating liquors, as a be,·erage, within this state. 

Be It Resolved by the General .\ssembly of the State of 
Iowa: 

Th~t t~e following amendment to article one ( l) of the 
constttut10ns of the state of Iowa be and the same is hereby 
proposed: To add thereto following section twenty-six (26) 
there.of and ~s s.ection twenty~seven (27) of article one (1) 
of satd constttut tOn the follow mg. to-wit: 

"Section 27. The manufacture, sale, or keeping fo r sale, 
as a beverage, of intoxicating liquors, including ale, wine, 
and beer, shall be forever prohibited within this s tate. The 
general assembly shall by law prescribe reO'ulations for the 
enforcement of the prohibition herein contained and shall 
provide suitable penalties for the violation of the' provisions 
hereof." 

Resolved, further, that the foregoing proposed amend­
ment be and the same is hereby referred to the legislature 
to be chosen a t the next general election for members of 
the next general assembly, and that the secretary of state 

OPINIONS TO TilE GOVERNOR 46 

cause the same to be published for three months previous to 
the day of said election, as provided by Jaw. 
be and the same is hereby agree<l. to, enacted and adopted. 

In connection with the first proposition, namely: whether the 
last quoted clause herein will be a failure to provide for submis­
sion to the electorate, and be no more than a referring of the 
same to the next general assembly, it might be well for us to 
review the history of the adoption of some of the amendments to 
our state constitution, and which have gone unchallenged with 
reference to the method of their adoption. 

(1) \Ve call your attention to the acts of the 11th General As­
sembly in which there is found a proposal to amend the state 
constitution in chapter 98 on page 106. This is referred to as an 
act of the 11th General Assembly, and not as a resolution or 
joint resolution. This act was referred to the 12th General As­
sembly by what is known in the acts of the tlth General Assem­
bly as chapter 101, appearing on page 108. T~e . 12th Gen~ral 
Assembly ratified the proposed amendment by a JOtnt resolutiOn, 
No. 11, which appears on page 290 of the acts of the 12th Gen-
eral Assembly. 

You will notice that the 11th General Assembly propo ed th is 
amendment by an act and referred it to the 12th General Assem­
bly by another act, and then it was agreed to by a joint resolu­
tion of the 12th General Assembly. 

(2) Another amendment to the constitution was proposed by 
the 17th General Assembly and also referred to the next general 
assembly by joint resolution !\o. 5, appearing on page 178, read-

ing as follows : 
NUMBER 5. 

PROPOSING to Amend Section four ·(4) of Article th~ee 
(3) of the Constitution of t~e S~ate of Iowa, and to Provtde 
for its Reference and P ubltcatton. 

Be it Resolved by the General Assembly of the State of 
Iowa : 
That the following amendment to the con ~titution of the 

state, be, and t he same is hereby proposed, v1z.: . . 
Strike out the words, "[ree white," fro~1 the t~1rd .Ime of 

section four ( 4) of article three (3) of satd constttutton, re­
lating to the legislative department. 

Resolved, fu rther, T hat the foregoing proposed amend­
ment to the constitution of the state of Iowa, be, and the 
same hereby is referred to the legislature, to be chosen at 
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the next general election for members of the general assem­
bly, and that the secretary of state cause the same to be pub 
lishcd for three months previous to the day of such election­
in two weekly newspapers in each congressional district i~ 
the state. 

This proposed amendment was agreed to and referred to the 
people by joint resol ution Ko. 6 of the 18th General Assembly 
appearing at page 214. which joint resolution is as follows, to~ 
wit: 

NUMBER 6. 

J<?I •T RESOLUTION Ag~ecing to, Ratifying. and Con­
tirmmg an Ame1.1dn~ent to Sect10n Four ( 4) of Article Three 
(3) ?f t~e const1tutton of the State of Iowa, Relating to the 
L egtslatJve Department. 

Whereas, The seventeenth general assembly of the state 
of I owa, in due form, by a majority of the members elected 
to each of.the.two hous~s. agree to a proposed amendment to 
the. c~nstttutJOn of . thts State, to strike the words "free 
wh1te from the thtrd line of section four (4) of article 
thre~ (3) of sa id constitution, and the same was entered 0 11 
the JOurnals thereof, and was referred to the legislature 
~o be chosen at the next general election, and the same hav­
mg been published as proYided by law; therefore, 

Be it Resoh·ed by the General Assembly of the State of 
Iowa: 

That the following amendment to the constitution o f the 
state be an~ the same is hereby agreed to, ratified, and con­
~rmed: St~1ke out the words "free white'' from the third 
l~ne of sec~ton four (4) of article three (3) of said constitu­
tiOn, relatmg to the legislative department. 

Resolved, furthe.r. ':fhat the foregoing proposed amend­
m~nt to the const1~ut1on be and the same is hereby sub­
mitted to the qualtfied _electors of this state for their ap­
prov~l at the next ensumg general election, in the manner 
provtded by law. 

You will note that the 17th General Assembly referred the 
pr~posed .amendment to the 18th General Assembly by a reso­
lution whtch was a part of the same joint resolution proposing 
the amendment. You will also note that the 18th General As­
~embl~, as a part of the joint resolution agreeing to and ratify­
mg satd proposed amendment, referred the same to the people. 

(~). Another amendment to the constitution was proposed 
~~ JOmt resolutio? ~?· 6 of the. 18th General Assembly, found 

page 215. Thts JOtnt resolutiOn contained the resolution re-
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icrring it to the 19th General Assembly, and this proposed 
amendment was agreed to by joint re:'olution Xo. 8 of the 19th 
General Assembly. found on page 178. which joint resolution 
in the preamble contained a quotation from the joint resolution 
of the 18th General As::;embly proposing the amendment, and 
this joint resolution did not contain any resolution of reference 
of the proposed amendment to the people. The reference of th is 
proposed amendment to the people wa::; made by an act of the 
19th General Assembly, and not by joint resolution. (See chap­
ter 172, page 164, of the acts of said general assembly.) This 
act of reference contained the provisions in regard to the method 
of holding the election and the form of the ballot. 

( 4) Another constitutional amendment was proposed by joint 
resolution ~o. 12 of the 19th General Assembly, found on page 
180, and the reference of this amendment to the next general 
assembly was a part of the saicl joint n·solution. This amend­
ment was agreed to by the 20th General ,\ssemhly hy joint reso­
lutton No. 13, at pages 234 and 235. and the preamble contained 
quotations from the original joint resolution of the 19th General 
Assembly \vhich were not set out in quotation marks. In the 
joint resolution of the 19th General .\ssembly there were fifteen 
commas in the proposed amendment as therein ~ct out. The 
proposed amendment "as quoted in til<' preamble of the joint 
resolution of the 20th General .\ .. sembly and elc \'en commas are 
found in the proposed amendment as !'et out in the preamble, 
and these are not distributed in the same way or places as in the 
original resolution of the 19th General Assembly. and the pro­
posed amendment as agreed to following the resolution making 
the agreement as set out in joint resolution Xo. 13 of the 20th 
General Assembly, has only eight commas. 

You will note there was no resolution of reference to the peo­
ple in connection with joint resolution Xo. 13 of the acts of the 
20th General Assembly, this hav!ng hccn rendered unnecessary 
by section 56 of the code, which was chapter 7 of the 19th Gen­
eral Assembly. and provided for submission at the next general 
election, if it was not otherwise pro\'icled for by the legislature 
agreeing to the proposed amendment. 

(5) Another amendment to the constitution was proposed by 
joint resolution ~o. 22 of the 29th General Assembly. shown at 
page 198. and the resolution of reference referring it to the 39th 
General Assembly was a part of the joint resolution. 
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The same amendment is found in joint resolution No. 2 at 
page 208 of the acts of the 30th General Assembly, but instead 
of the 30th General Assembly by joint resolution No. 2 agree­
ing to the amendment proposed by the 29th General Assembly, 
they reproposed the same amendment with this exception; in­
stead of the resolution of reference referring it to the next gen­
eral assembly, the following resolution is found as a part of joint 
resolution No. 2: 

Be it further resolved: That this resolution and the 
foregoing amendment to the constitution of the state of 
Iowa, having been adopted by the 29th General Assembly, 
in manner and form, and by the majority required by the 
constitution of the state of Iowa, and the statutes thereof, 
shall be submitted for ratification or rejection, by the elec­
tors of the state of Iowa, at the general election for state 
officers, to be held in November, 1904. 

(6) Another constitutional amendment was proposed by joint 
resolution No. 5 of the acts of the 29th General Assembly on 
page 199, and the resolution of reference referring it to the next 
general assembly, was contained in such joint resolution. This 
amendment was reproposed and agreed to by the 30th General 
Assembly by joint resolution Ko. 1 at page 207 of the acts of 
the 30th General Assembly, and the resolution referring it to the 
people was contained in said joint resolution, and was in sub­
stantially the same form as joint resolution No. 2 last above 
referred to of the acts of the 30th General Assembly. 

(7) Another proposed amendment to the constitution is found 
in joint resolution ~o. 6 of the 30th General Assembly at page 
210. This joint resolution contained the resolution of reference 
referring it to the next general assembly, which resolution of 
reference is as follows: 

Resolved further that the foregoing proposed amendment 
to the constitution of the state of Iowa be, and the same is 
hereby referred to the legislature to be chosen at the next 
general election for members of the General Assembly and 
that the secretary of state cause the same to be published 
for three (3) months previous to the day of such election 
as provided by law. 

This same constitutional amendment was not agreed to by the 
31st General Assembly, but was reproposed, and appears in the 
act; of the 31st General Assembly as an original proposition to 
amend the constitution, and is known and referred to as joint 
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re~olution ~o. 1, on page 210, and contains the same resolution 
of reference to the next General Assembly, and is found in joint 
resolution Xo. 6 of the 30th General Assembly. 

This same proposed amendment is found in the acts of the 
32d General .Assembly at page 282, as house joint resolution ::\o. 
2, and in this joint resolution the former joint resolution was not 
agreed to, but it appears to be an original proposition to amend 
the constitution, except for the last paragraph which contains 
the resolution of reference to the YOters of the state, which reso­
lution of reference is as follows: 

Be it further resolved : That the foregoing proposed 
amendment to the constitution of the state of Iowa having 
been adopted by the Thirtieth (30th) and the Thirty-first 
(31st) General Assemblies, in manner and form, and by 
the majority required by the constitution of the state of 
Iowa, and the statutes thereof, shall be submitted for rati­
fication or rejection, by the electors of the state of Iowa, 
at the general election for state officers to be held in :;\lo­
vember 1908. 

You will note the language used. "£laving been adopted," 
etc., not being the language of the constitution "agreed to." 

(8) Another amendment was proposed to the constitution 
of the state by the 30th General Assembly by the house joint 
resolution No. 6. This proposed amendment did not carry with 
it the resolution of reference to the next general assembly, but 
the resolution of reference to the next general assembly is found 
in the acts of the 35th General Assembly at page 431, as senate 
joint resolution No. 10. 

By senate joint resolution No. 7 of the 36th General Assembly, 
this proposed amendment was agreed to and was incorporated in 
full in the resolution agreeing thereto. (Sec pages 338 and 339, 
senate journal of the 36th G. A.) 

We have set out the foregoing for the purpose of showing 
that no fixed plan J:las been followed in the adoption of the 
amendments to the constitution, and indeed none is fixed by the 
constitution itself, except that-

Any amendment or amendments to this constitution may 
be proposed in either house of the general assembly, and 1f 
the same shall be agreed to by a majority of the members 
elected to each of the two houses, such proposed amend­
ment shall be entered on their journals with the yeas and 
nays taken thereon and referred to the legislature to be 
4 
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chosen at the next general election. (See con,;titution. Art. 
10. section I, page ICH of thr• c01lt> oi 1897.) 

\ny method whtch C'tlmplie:; with the--e requirements is suf­
ficient method for the adoption of an amendment t() the consti­

tution. 

In connecti• n '' ith th< first proposition as to whether thr last 
quoted clau c "ill he a failure to pro\ ide for submission to the 
elcctornte. etc .• 1 call ) our attention to section 56 hercinauovc 
CJIIOtcd, "hich aut maucall) and hy force oi the ,..tatute would 
compel thl' :;uhmission or the :-ame to the electorate at the next 
g<'ncral elt•cti< n, unle It i,.. otherwise pro' irled by this general 

as~cmhl). 

\Ye alc;o t•all your attention in thi,.. connection to that part of 
~enate j(lint r• solution ::\o. 3 which i,.. :h follows.: 

Be it Hl!sol\'t'<l hy tlw ( ;,'twral \s~cmhly of the State of 
Iowa: 
That tht• propnst•cl anH•nclml'nt to the con~titution of the 

statr· of Iowa \:::; l 0:-\T \It\ ED I~ A::\D PROPOSED 
BY SAID Sl•:-\ \TE JOI::\T RESOLuTIO'\ ::-ll"\lBER 
SIX \tll OF TllF KESOLL TIO~S OF TilE !' llRTY­
SlXTII (;t::-.=El{ \L ASSF!IIHLY * * • he ami the 
s.tntc IS hen by agrecrl to, r·uacted and adopted. 

That "htch is .1greed to, enact eel ancl adopted is the propo-;erl 
.uuendmcnt as c ntamed in and pmpo,ed b) c:enate joint re~olu­
tion No 6 an I ma:.much a the re:.olution llf reference i:< no part 

f the pr posed am nrlment hut IS the mere \chicle by which the 
propo d amendment "a referred to thi- general a~o;;embly. un­
der no rt"a onable or fair construction of the lan~ua~e of the re,..o­
lution c ulcl tt be said that resolution of reference ''as re-enacted 
by ~enate jomt re olution No. 3. 

\\ e call ) our attention further to the fact that «enate joint 
r oluuon X .~ pro\ ides as f llo'' : 

Be it re h cd b) the genua! a--emhly of the !'tate of 
lm\ a· I' hat the propo•ed amendment to the constitution of 
the state of lo\\ a. as cnntained in and proposed hy senate 
joint re olution Xo. 6 of the re--olutions of the thirty-c;ixth 
~eneml as emhly. t• hir/1 rrsoluticm, i11cluding its titlr, ,,.as 011d 
1s i11 t ords a11d fiyurrs as follows, to·<• it: 

!'hen foliO\\~ an enure copy in haec verba of senate joint 
re•nlution :\o. 6 uf thc· 3Gth Gt•m ral \ssembly, and inasmuch a~ 
the resolution ,,r n·f••nnre \\:LS a part of senate joint resolution 
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Xu. G of tl~e 36th Gencral,\:;sembly, it would have been impwper 
It• ha\'e."atcl that a ~opy oi the re,..olution ''a" included, ancl then 
ha \C fatl<'<l to ha\ e ntcludetl the entire rc--olution. 

Tht" ~etting out of :;enate joint re•olution • ·o. 6 <Jf the 36th 
Gene~al A·•emhly in toto has only the effect of connecting and 
sh_owm~ that the ,..tep" required by the tatute had hcen com­
!'h~d "Hh in the adoption of "cnate joint resolution No. 6. and 
111 1ts refrrence to the 37th General A,c:embly and the re olution 
of reference to the 37th General J\•,..emblv ao;; therein set out 
,.hows upon its face that it speaks in reg~rd to the matta of 
reference from tlw date oi ib cnactrJl(nt h) the 36th Ccm•ral 
As,.crnhly, and not as a matter of refcn·nc' hy th1• 37th Gr•rwr:d 
1\,.~embly. 

\Vc then·forc huld that the re~olution of reference n•fr•rn·cl to 
in the first ground is not a resolution referring it to the 38th 
C(·JH•ral J\ssemhl;. and is proper in the form in which it i,.. fnuucl 
in senate joint resolution Xo. 3. ancl will not ha\'1! thr• I'ITr·ct 
of delaying the submission of the proposed atm·rHimcnt to tlw 
t•lt•ctoratc. 

l pon tlw qucst1<111 as to wht'thcr the in!\erti11n of the comma 
after the "orcl "resul\ cd'' in the quoted portion uf the rc olution, 
<lifTers from the one pa~«ecl by the .36th t ;cneral A'S cmlll) in the 
insertion of such ~·omma. and if "0, "hethcr it W< uld nfTect the 
'ali• lit) of the joint re:.olution. we \\ottld a) that the pla,·e 
"here sa1d comma occur' i< following the "urd "r oh cd" in 
the resolution of referen~c \\ hich is no part of the propo d 
;tmcndment, and hence could not under an) circum t rncc affect 
the same, hut e\ en if it "ere a part of the propo cd am ndment, 
inasmuch as it does not change the sense or meanmg it coull 
not possibly affect the \alidity of the proposed amendm nt 

\\ e call 'our attention at thi, time to the fact that in the cer 
tifie<l copy. of the •enatc journal of the 36th Gen raJ A cmhl), 
the comma foliO\\ ing the "ord ' rcsoh ed" appear exact!) as it 
is found in senate joint resolution No. 3 1 he comma doe not 
app~'ar fullo\dng the "orcl ''rcsoh cd" in the hou c journal of 
the 3Gth (~eneral \·~cmhly a,. the same appear at page 589 of 
the certificcl copy. ~cnatc file No 3 is introduced rn the same 
branch of the ll'gi,.Jature and is an exact copy, so far a the punc­
tuatiou is conccrnccl. a~ the original senate Joint rr• olutiun No. 
G of the 3Gth Gem·ral Assembly. 
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There can be no question but what it would b;e~uaJi;': 
proper to follow the punctuation as shown in the certified copy 
of the senate journal, as it would to follow the punctuation as 
shown in the certified copy of the house journal. 

I call your attention to the condition of the records. T he con­
nection in which this is used, is, as stated above, in the resolu­
tion of reference, which is no part of the amendment , a part of 
which is as follows: 

"Resolved further, that the foregoing proposed amend­
ment," etc. 

Could any sane court fo r one moment justi fy a position that 
the placing of a comma after the word "resolved" would change 
in the slightest degree the sense or meaning of this expression? 
Note the connection : 

"Resolved further, t hat the foregoing proposed amend­
ment," etc. 

"Resolved, further, that the foregoing proposed amend­
ment," etc. 

\Ve challenge any man to read these two expressions at last 
above quoted with the punctuation different as it appears, and 
reach any conclusion other than that there is no difference be­
tween them. 'Jhe insertion or omission of punctuat ion marks 
in a statute has no effect whatever to alter or change it. T hey 
are in no way of the substance. True, courts will aid them­
selves at times in the construction of an act by referring to the 
punctuation marks, but they are only aids, as in all written mat­
ter, to determine what the meaning of the writer is; they may 
be entirely omitted and the expression would have the same 
force and effect. T he rule of the common law is to pay no atten­
tion to punctuation for it is contended that it would be a most 
dangerous thing to make any rights depend upon a punctuat ion 
mark, for, among the most learned men there might be a differ­
ence of opinion as to which punctuation was most proper, and in 
a case like the present joint resolution, how much more reason 
for the rule, for it is not to be supposed that the members of both 
houses would consult or would agree upon what punctuation 
was most fitted to express the meaning of the resolution. Even 
as to words, disagreements arise as to what is the exact mean­
ing. How much more then, would it encumber the construct ion 
of a writing if the punctuation marks are to be regarded as of 
the substance of the w riting? 

OPINIONS TO THE GOVERNOR 53 

\Ve might cite for your consideration a multitude of author­
~ ties upon the P.roposition that punctuation is to be disregarded 
m the constructiOn of statutes, and inasmuch as the punctuation 
complained of is no. part of the proposed amendment, but only 
a part of the resolution of reference, '"e ha' e no hesitancy what­
ever. in s.aying that in our opinion, so fa r as the question of punc­
tuatiOn 1s concerned, senate joint resolution No. 3 of the 37th 
General Assembly is in proper form. 

Regarding your third inquiry as to whether the failure to cap­
italize cer tain words which were capitalized in senate joint reso­
lution No. 6 of the 36th General Assembly, as the same is set out 
and referred to in senate joint resolution ~ o. 3 of the 37th Gen­
eral Assembly would im·alidate such joint resolution, it is our 
opinion that every argument which was used in connection with 
the question of punctuation marks applies with even greater 
force to this inquiry, and that no court in the construction of a 
statute, or of the constitution, would ever say, and so far as we 
have been able to determine, has ever said, that a difference in 
capitalization would make any difference in the matter of the 
construction. 

We think this question is well answered by the suggestion 
that if the journal of the senate should be kept in typewriting, 
and the journal of the house should be kept in longhand, and if 
a resolution were set out and incorporated, in a new joint reso­
lution in typewriting, no man could contend, in our opinion, that 
there was any variance between the house and senate journals, 
or between the resolution as set out, because the one was in 
typewriting and the other in longhand, and yet he would have as 
much justification for that kind of a contention as he would fo r 
a contention in regard to the matter of capitalization. 

One of the variations complained of in connection with the 
capitalization is that in the copy as set out in senate joint reso­
lution No. 3 of the 37th General Assembly, the words "General 
Assembly" were not capitalized in the proposed amendment, 
while in the certified copies of the senate and house journals of 
the 36th General Assembly these words arc capitalized. 

There are hundreds of places in the code of this state where 
the words "general assembly" appear, and they are never cap­
italized. There could, in our judgment; be no successful con­
tention that. in the slightest degree changes the sense or mean-
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ing by the capitalization of these words in the one place, and 
t he fail ure to do so in the other. 

\Ve have examined the records in connection with the many 
amendments to the constitution, to which we have a lready call ed 
your atten tion . and in practically none of these amendments is 
the capitalization the same, yet, during all .these years, in con­
nection with the litigation that has arisen concerning these 
va rious amendments, no man has ever suggested or contended 
that the failure to ha,•e the capitalization the same has in any 
way changed the sense or meaning, or would in any wise invali­
date them. 

In this connection, we think it might not be out of place to 
call attention to the cases that have been decided by the court 
under the section of the constitution providing for amendments. 
The case of 

Kahler & Lange \'S. Ilill, 60 Iowa, 543, 

is probably the most noted of all decis ions in our state on the 
matter of constitutional amendments. and while it is very doubt­
ful whether the court of this state would ever again be as tech­
nical in the construction of the constitution with reference to the 
right to amend, a::. it wa::. in that case, yet in the case of Kahler 
& Lange vs. Hill, the cou rt at no time referred to, or considered 
the question of punctua tion, although that was referred t o and 
a rgued in the briefs o£ counsel. The reasons assigned for hold­
ing the const itutional amend men t as therein di scussed invalid 
was, lst, that the amendment as passed by the senate forbid the 
use of intoxicating liquor in any manner and the constitutional 
amendment as passed by the house forbid its use onlv as a bev­
erage ; and 2d. that the proposed amendment was not spread 
upon the journals of the house and senate as required by the con­
stitution, and that these two things must be complied with in 
order that the amendment might be held valid. 

The difference between the amendment as proposed and as 
passed in the senate and in the house is best illustrated by an 
examination of the section as passed by the senate and as passed 
by the house. 

"Sec. 26. ~o person shall manufacture for sale, or sell or 
keep for sale as a beverage. OR TO BE USED, any intoxicat­
ing liquor whatever including ale, wine and beer," etc. 

The part written in capital letters is the part t hat was at issue 
in the case of Kahler & Lange vs. Hill, supra. 
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The words "or to be used'' were in the joint resolution, as 
passed by the ">enate, and these words , .. ere not in the proposccl 
amendment as passed by the hou!'C or agreed to by the house. 

There is no quest ion that the constitution was not complied 
with in reference to the spreading of the proposed amendment 
upon the senate and house journals, and yet.' in ~he ca~e. of 
Kahler & Lange vs. llill, 5ttpra. there was a dtssentmg opmton 
in which it was contended that with the \ariations noted above, 
the proposed constitutional amendment should have been sus-

tained. 
\\' e have the question of the amendment to the constitution 

discussed by our cour t in the case of 

State vs. Brookhart, 113 Iowa, 259. 
In that case, however, the only question which was im·olvcd 

that is pertinent to this matter, was that the joint resolution .con­
taining the proposed amendment should be spread upon the Jour­
nals of both houses, and in that case th is hacl not been done. 

In the case of Kahler & Lance vs. Hill. supra. the court said: 

"\\'hen the object intended to be ac7o~nplished .is con­
s idered, w e think there is no doubt that 1t 1s the des1gn and 
intent of the constitution that a proposed a~endment there­
to should be so entered on the journals th~t .tt can be known 
by an examination of the journals what 1t ts that h~s been 
a reed to by each house of the general as.sembly whtch first 
a~ts thereon, to the end that tl~e succeedtn~ ge~eral assem­
bly may certa inly know w~~t Lts p~edecessor dtd. · · · 
There is no provision requtrtng a btl! t<;> be entered on the 
journal, b ut the constitution does requ1re ~hat a pr<;>~osfd 
amendment thereto shall be entered on the JOurnal wtt t1e 
• d s' T his must mean that the amendment shall 
?ee~~:e:d :~yl~ngth thereon , andh ~~e yeas and nays set out 
in the journal in full o r at lengt . 

This is the sam e rule as followed in the case of State vs. 

Brookhart. 
\ Ve call your attention to the language of this opin ion ~nd to 

the rounds upon which it is bottomed to sh~w ):ou ~hat tt wac; 
thin!s of s ubstance as provided by the con.stt tut~ on ttself as to 
the manner of amendment which were omttted tn the cases to 
which we have called your attention. and the matter of the 

t
. d of capitalization is not of the substance, nor p unctua ton an 1 c1 in 

does it in any wise change the meaning of the anguage use 

the proposed amendment. 
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\Ve therefore say that with reference to punctuation and to 
capitalization, senato joint resolution No. 3 is in proper form. 

There is a matter that we have discovered in our examination 
of the record that was not called to your attention and concern­
ing which we were not asked to give an opinion, which we think 
ought to be remedied by an amendment in the house. 

Senate Joint Resolution No.3 in the recitation in the preamble 
with reference to senate joint resolution No.6. recites that senate 
joint resolution No. 6, was app roved March 8, 1915. T his recita­
tion of fact is not correct. 

Senate Joint Resolution No. 6 was approved Uarch 6, 1915, as 
shown by the original record and also by the certified copy of 
the senate Journal of the acts of the 36th General Assembly, on 
page 603 of said . senate journal. 

\\' e therefore recommend that an amendment be offered in the 
house, changing the figure "8" to the figure "6," to make this 
recitation of fact conform to the truth. 

\Ve recommend but this one amendment for the reason we do 
not believe any other amendment is necessary, and every time 
an amendment is added, it gives added opportunity for mistakes 
to creep into the record, and gives added opportunity to the 
enemies of the amendment to raise questions as to its proper pass­
age when the matter is to be finally tested in the courts, and it is im­
portant to know that its passage is carefully guarded in this man­
ner in order that the opportunity for mistakes in connection w ith 
its passage is reduced to the minimum. 

\Ve recognize the importance o£ having this proposed amend­
ment properly submitted to the people in order that there shall 
be no miscarriage of the will of the people when expressed by 
the ballot. 

'Vhile it may seem that we have gone into this matter more at 
length than under ordinary circumstances \vould be expected or 
required, we have felt the importance of the matter to the people 
of the state just ifies the effort. 

H. 11. HA V 'ER, 
Attorney General. 

A DJOI NING COU N TIES DEFINED. 

It ls not nel'essary that counties physically adjoin each other in order 
to entitle a notary public to file a certified copy of appointment in an 
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adjoining county, as t he word "adjoining" in such cases is not to be 
taken in a restrictive sense. 

January 30, 1917. 
Hon. W. L. Harding, Governor. 

Dear Sir: We have your letter of the 24th instant, asking this 
department for an op inion as to what constitutes "adjoining 
counties" within the meaning of Sec. 377. 1913 Supplement to the 
Code, perta ining to the appointment of notaries public. 

The section referred to is as follows: 

"Sec. 377. Powers. Each notary is invested with powers 
and shall perform the duties which pertain to that office by 
the custom and law of merchants within the county of his 
appointment or in an adjoining county in which he has filed 
in the o~ce of the clerk of the di strict court a certified copy 
of his certificate of appointment, (34 G. A., ch. 19, Sec. 1) 
(C. '73, Sec. 262; R. Sec. 196; C. '51, Sec. 79.)" 

From the letter attached to your request we take it that the 
party applying for the commission resides in Wapello county and 
desires to file certified copies of his commission in 1\fonroe, Davis 
and Appanoose counties. 

As to the first three named, there can be no question of his 
righ t to do so, and the only doubt that arises is as to Appanoose 
county, which only corners with \IVapello county. 

vVebster defines the word "adjoining" as "joining to," "con­
tiguous," "adjacent," "as in an adjoining room." 

In Bouvier's dictionary, we find the following definition of the 
word "adjoining:" 

"The word in its etymological sense means 'adjoining' or 
'contiguous' as distinguished from 'lying near' or 'adja­
cent' " 

citing the' 52 N. Y. 397. 

"The words 'along' and 'adjoining' are used as synony­
mous terms and as used in a statute implies 'contiguity', 
'contact'," 

and cites 67 Mo. 58. 

The New York case arose over assessing cost of street im­
provements upon adjoining property. The Missouri case arose 
over the question of double damages for killing live stock by a 
railroad where it was the road's duty to fence between its right 
of way and adjoining lands. 

In Vol. I, on page 188, of the vVest Publishing Company's edi­
tion of "\¥ ords and Phrases," we find the following: · 
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"In Laws 1893. C. 73, Sec. 2, providing that territory out­
side of limits of any city or town 'adjoining' thereto, may be 
attached to such city or town for school purposes on appli­
cation by a majority of electors of such adjacent territory . 
'Adjoining' being used in connection with the word 'adja­
cent,' will be held to be used with the same meaning and 
as so used will be territory contiguous to, though not neces­
sarily actually 'adjoining' the limits of such city. Sher­
wood District No. 74, vs. Long, 37 Pac. 603; 2 Okla 460." 

·• 'Adjoining' means close to or near to, contiguous, the 
term may be of the same meaning as 'adjacent,' conveying 
the idea merely of nearness and not of immediate proximity. 
In l\fathews vs. Kimball, 66 S. VI!. 65 1. 70 Ark. 467, the su­
preme court of Arkansas construed the provisions of the 
Constitution, Art. XIX, Sec. 27, authorizing special assess­
ments for local improvements in cities and towns under such 
regulation as may be prescribed by law. to be based upon 
the consent of the majority in value of the property holders 
owning property 'adjoining' the locality to be affected. and 
holds that the use of the word 'adjoining' does not limit the 
power of the municipality to make a special assessment for 
park purposes to the p roperty which actually touches the 
park grounds." 

On page 190 of the above authority 

"'Adjoining' as used in the statute giving jurisdiction to 
a justice of the peace to try an action either in the county 
where the plaintiff resides or before some justice of another 
town next 'adjoin ing· should be construed to mean that 
when the corners of four towns meet at one point the 
diagonal towns adjoined each other at the corner. Holmes 
vs. Carley, 31 N. Y. 289." 

Prior to the 34th General Assembly the section of the statute 
referred to embraced only the following: 

"Sec. 377. Powers. Each notary is invested with the 
powers and shall perform the duties which pe rtain to that 
office by the custom and law of merchants." 

That legislature amended the section by adding thereto the 
following: 

"within the county of his appointment or in any adjoining 
county in which he has filed in the office of the clerk of the 
district court a certified copy of his certificate of appoint­
ment." 

The purpose of the amendment was to enlarge the area in 
which notaries public might perform the duties pertaining to 
that office. \V c are of the opin ion that a restrictive construction 
of the statute .would not be in keeping with the legislative intent 
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and therefore feel constrained to hold that the county of Appa­
noose "adjoins" the county of \\'a pella as regards the question 
of the right of a notary public appointed in the former county to 
file a certified copy of his commission in the latter county and 
perform the duties pertaining to such office in said county. 

J. \V. SANDUSKY, 
Assistant Attorney General. 

APPROPRIATI ONS FOR MI LITARY PURPOSES. 

Under the provisions of Sections 1 and 2, Chapter 207, acts of the 
37th General Assembly, the state of Iowa may provide for the equipping 
of a hospital unit. 

June 20, 1917. 
Han. \V. L. Harding, Governor. 

Dear Sir: Your favor of the 20th inst., addressed to the at­
torney general containing an application of Doctor J. Fred Clarke 
asking for an appropriation of $5,000 with which to equip a hos­
pital unit, and inquiring whether or not the legislative act au­
thorizing one million dollars ($1,000,000.00) appropriation for 
military purposes may be used for such purpose has been re­
ferred to me for answer. 

In reply thereto, I beg to call your attention to sections one 
and two, chapter 207 of the acts of the 37th General Assembly, 
being the act appropriating the one million dollars ($1,000,000.00) 
for military purposes. 

Section l. Appropriation-purposes. There is hereby 
appropriated out of any money in the state treasury not oth­
erwise appropriated, the sum of one million dollars ($1,000,-
000.00) or so much thereof as may be necessary and author­
ized, to be used under this act; the same to be used as pro­
vided in this act in providing, equipping, and raising, and 
for the benefit of any military organization of the state of 
Iowa for service in the armies of the United States, on call 
of the president. 

Section 2. Purposes for which expended. That said 
funds herein appropriated may be used to pay the necessary 
expenses in securing enlistments , physical examinations, 
transportation and sustenance, and all other necessary and 
advisable expenses connected with the organization of such 
military organizations. The adjutant general of the state of 
Iowa is hereby authorized to pay to each company, troop, 
battery, or other simi lar unit, wh ile in service, for the wel­
fare and comfort of the men, a sum not to exceed the amount 
now allowed to such units as a total miscellaneous fund 
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under the military laws of the s tate of I owa. Such pay­
ments may be made, howe\'er, monthly in:>tcad of semi­
annually. The commanding officer of each unit shall ac­
count to the adjutant general for all such funds recei' ed by 
him. 

You wi ll ob:;en·e that section one ( 1) of said act provides that 
the appropriation or ~o much as may be necessary thereof, may 
l>e used in "pro\'iding, equipping, and raising, and fo r th e bene­
fit of any military organization of the state of Iowa, for services 
in the armies of the United States on call of the president." 

You will a lso obsen e that section two (2) of said act provides 
'' that said funds herein appropriated may be used to pay the 
necessary expenses in securing enlistments, phys ical examina­
tions, transportation and s ustenance and all other necessary and 
advisable expenses connected with the organization of such mili­
tary o rganizations." 

lt is the opinion of this department that the language used in 
section 1 of said act is sufficiently broad to authorize the ex­
penditure of $5,000.00 for the purposes asked in Doctor Cla rke's 
communication to you. 

You will notice that section 1 specifically pro\'ides that this 
fund may be used fo r the "equipping" and "benefit o f any mili­
tary organization of the state of Iowa" and it certainly would 
~cern that a hospi tal unit such as outlined in Doctor Clarke's 
communication to you is a nece-;sary part of the eq uipping of a 
mi litary organization, such as is described in said section. 

It would seem a lso clear that money thus expended would b·e 
fo r the "benefit" of such military organization, and for that reason 
the hosp ital unit described in sa1d communicat ion would come 
"ithin the pro\ ision:; of the act. 

Yon will observe also that section two (2) of said act provides, 
among o ther things, that said funds may be used to pay "the 
neccc;~ary expenses in securing enlistments , physical examina­
tions, tramportation and sustenance, A~D ALL OTHER NECES-

. SARY AKD ADVISABLE EXPENSES COX~ECTED WITII 
TilE ORGANIZATION OF SUCH MILITARY ORGANTZA­
TIOXS." 

lt is the opin ion of this department that a hos pital unit such 
as described in the communication to you is a necessary and 
proper part of the military org~nization and any expenses neces­
sary for the equipment and sustaining of such hospital unit would 

OPINIO~S TO THE GOVER.'\OR 61 

be a necessary and advisable expense connected with the o rgan­
ization of such military organization, as is contemplated by said 
section. 

H. II. CARTER, 
Assistant Attorney General. 

APPROPRIATIONS FOR EQ U IPMENT OF REO CROSS HOSPITAL 
UNIT. 

The provisions of Chapter 207, Acts of the 37th General AssemJlly, ap. 
propriating one million dollars for war purposes does not authorize the 
expenditure of any portion of the money for the equipment of a hospital 
unit to be operated under the direction of the Red Cross, since the same is 
not a mllltary organization of the state of Iowa. Any sum advanced to 
flnance the organization of a hospital unit to be operated under the direc· 
tlon of the Red Cross could not be recovered from the U. S. Government, 
nor does the act provide for the advancing of any money for such a pur· 
pose. 

June 28, 19 17. 
Hon. ,V. L. Harding, Governor, 

Dear Sir: Your esteemed favor of the 22d instant, addressed 
to the attorney general, asking for ~ construction of chapter 207 
of the acts of the 37th General Assembly, relati ng to the appro­
priation of $1,000,000 for war purposes, has been referred to me 
for an!;wer. 

In your inquiry you say : 

1. Is this hospital Unit R a military o rganization of the 
state of Iowa? 

2. My information is that the state has no authority 
over, or nothing to sa y in reference to, the officers or organ­
ization of these Red Cross units and that, as a matter of 
fact, they are voluntary organizations, not s ubject to the 
state or connected with the state, but are essentially and 
primarily a part of the r egular army after they have been 
equipped and accepted. 

3. If the above is the case and the state pays this sum 
of $5,000 to unit R, could we get the money back from the 
United States government? 

4. Further, if Unit R is permit ted to use this money, 
would we be legally bound to reimburse other Red Cross 
units tha t have been organ ized within the state? = 5. I am adv ised that a Red Cross hospital unit has been 
organized at Counci l B luffs and eq uipped by volu ntary sub­
scription in the sum of $30,000, and that there are other Red 
Cross units in the state s imilarly equipped. 

6. Putting the question in another form: If we now 
usc this fund for the organization of Unit R, would we not 
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be duty bound to reimburse other units ~hat. have been or­
ganized and equipped by voluntary contnbut1on? 

7. Is it not the meaning of the language in section one, 
"and for the benefit of any military organization of the state 
of Iowa for services in the army of the U nited States on 
call of the president" that t he money used can be recovered 
from the United States upon presentation of the claim, duly 
authenticated? 

8. If this is the meaning of this statute and the Red 
Cross is voluntary and not financed by the federal govern­
ment. and a warrant is dra·wn on th e treasury for this 
money, and paid, could not the money be recovered from 
the bondsmen of those responsible for the issuance and pay­
ment of said warrant? 

9. In my first inqui ry I did 1;10t set out the legal status 
of the Red Cross and its method of organization , nor have 
I attempted to do so in this communication, fo r I assume 
that you have this information at your command and are 
familiar with the organization. 

In answer to the inquiries therei n contained we beg to call 
your attention to your letter of June 20, addressed to the attor­
ney general. and the opinion in answer thereto. 

You say in your first inqui ry you "did not set out the 
legal status of the Red Cross and its method of organ iza­
tion, nor have I attempted to do so in this communication, 
for I assume that you have this information at your com­
mand and are familiar with the organization." 

You also say in your present inquiry: 

"My information is that the state has no authority over, 
or nothina- to say in reference to. the officers or or!!aniza­
tion of these Red Cross units and that, as a matter of fact, 
they are volu ntary organizations, not subject to the state 
or connected with the state, but are essentially and pri­
marily a part of the regular army after they have been 
equipped and accept ed." 

I n this case we have to say that our former opinion was based 
on the theory that the Red Cros~ unit referred to in your Jetter 
of June 20 became a part of t he military organization of the 
state. You will notice that section one of chapter 207 of the acts 
of the 37th General Assembly, among other things, provides : 

T.he .same to be . n.sed as provided in this act in providing, 
equlpJ?mg:, and raiSing, and for the benefit of any mi litary 
orgamzahon of the s ta te of Iowa for service in the armies 
of the United States, on the call of the president. 
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You will also observe that in your former letter you used the 
following language : 

I write for an opinion from you as to whether or not the 
legislati ve act authorizing this appropriation provides that 
a Red Cross hospital unit s hall be regarded as the character 
of mi lita ry organizations that should receive aid from this 
appropriation. In other words, does the authorization of 
the president and the machinery employed in efiecting Dr. 
Clarke's unit bring said organization within the scope of 
the m easure under which the doctor makes application for 
funds? 

You will observe also that in the communication of Dr. Clarke 
to you asking for th is appropriation of $5,000.00 with which to 
eq uip the hospital, he said: 

lt is my desire t o be so eq uipped as to be able to answer 
the earliest call and give such efficient serYice as will be a 
credit t o the state of Iowa. 

It was the thought of the writer o£ the former opinion that the 
hospital unit referred t o in your former lette r, and also in the 
communication of Dr . Clarke to you, was to become a part of 
the military organization of th e state of Iowa, and it seems very 
clear that if such were the fact there could be no question but 
that it would come within the terms of section one above re­
fe rred to. It was not the thought, however, that this hospital 
unit should be entitled to the exact sum of $5,000.00 from such 
appropriation, but such sum as should be determined was proper 
ior such purpose. 

In your letter of June 22, however, you stated in paragraph 2 
that it is your information that the state has no authority over, 
or nothing to say in reference to, the officers or organization of 
these Red Cross units, and that, as a matter of fact, they arc 
voluntary organizations not subject to the state or connected 
with the state, but are essentially and primarily a part of the 
regular army after t hey have been equipped and accepted. 

Assuming that the information which you have is true and 
authentic, it is the opinion of this department that hospital Uni t 
R would not be a military organization of the state of Iowa as 
contemplated by chapter 207 of the acts of the 37th General As­
sembly, and that it would, therefore, not he entitled to recei,·e 
any portion o£ the appropriation therein made. 

J n paragraph 3 of your present inquiry, you ask if the state 
paid the sum of $5,000.00 to Unit R, whether we could get the 
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money back from the United States government. In a nswer, 
we have to say that it could not be recovered back in an action 
aaainst the go,·ernment, and whether we could be reimbursed for 
s~ch expenditure would depend entirely upon the will of the 
United States congress. 

In answer to paragraph 4 of your inquiry as to whether if 
Unit R is permitted to use this money we would be legally bound 
to reimburse other Red Cross units that have been organized 
within the state, we have to say that it is the opinion of this de­
partment that no Red Cross unit would be entitle_d to receive 
any portion of this appropriation unless it became a part of the 
military organization of the state. 

In answer to paragraph 6 of your inquiry, we have to say that 
we believe the answer we have given to paragraph 4 fully an­
swers this inquiry. 

In answer to paragraph 7 as to the meaning of the following 
language used in section one: 

And for the benefit of any military organization of the 
state of Iowa for services in the army of the United States 
on the call of the president. 

and asking whether the money used can be recovered from the 
United States on the presentation of the claim duly authenti­
cated, we ha,•e to say that it is eYidently the meaning of the 
language thus used that the same shall be recO\·ered from the 
United States, but as we ha\"e heretofore said, it may not be re­
covered by a suit against the United States, but only by the vol­
untary action of congress. The appropriation made in chapter 
207 is purely voluntary upon the part of the state and creates 
no liability against the government of the United States, so that 
any moneys expended by virtue of said act could not become a 
binding obligation on the part of the United States government 
to repay the same, and the only way in which the same may be 
recovered is by the voluntary act of the United States govern­
ment. 

In answer to paragraph 8 of your inquiry, we have to say that 
if the Red Cross is purely voluntary and no part of the military 
organization of the state, it is not entitled to any part of this 
appropriation, and we a::;sume that no warrant will be drawu 
upon the treasury for any portion of this appropriation for such 
purpose, and theref?re, the question as to the liability of the 
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bondsmen of those who might issue and pay such warrants can­
not possibly arise. 

II. H. CARTER, 
Assbtant Attorney General. 

SOLDIER VOTE AT SPECIAL ELECTIONS. 

Chapter 29 of the !lth General Assembly providing method for enabling 
soldiers in the field to vote at certain elections does not apply to special 
elections. 

October 1, 1917. 

Hon. \\·. L. Harding, Governor. 

Dear Sir: Complying with your oral request for an opmton 
whether the provisions of chapter twenty-nine, laws of the 9th 
Assembly of Iowa sh_ould be followed in procuri ng the votes of 
the electors in the military service of the s tate or of the United 
States at the special election to be held on October 15, 1917, at 
which the proposed amendment to the constitution, known as 
the prohibitory amendment, is to be submitted, as provided by 
chapter 321, laws of the 37th General Assembly, I beg to say: 

In view of the language of the act itself, to which I shall call 
attention, I find that your question, whether this act is applicable 
to the coming special election, can be fully answered without 
determinina whether or not the law is still in force. \Yhile it t:> 

is of the utmost importance that every facility possible should 
be extended so as to permit our soldiers to vote upon the con­
stitutional amendment to be submitted at the special election, 
still care must be taken not to leave the result of the election 
open to attack because an illegal method of procuring the vote 
has been employed. \Vith this thought foremost, I call your at­
tention to the following excerpts from said act, to-wit: 

Sec. I. That every white male citizen of the United 
States, of the age of twenty-one years, and who shall have 
been a resident of Iowa six months, and of some county 
therein sixty days next preceding his entering the military 
service of this state, or of the United States, shall be en­
titled to vote at all the elections authorized by law, as pro­
vided in tltis act and every such citizen shall thus be en­
titled, in the ma~nor herein prescribed, whether at the time 
of voting he shall be within the limits of the s tate or not. 

Sec. 2. Every volunteer or soldier in the military service 
of this s tate or the United States, including officers and 
their staffs, surgeons and assistant. surgeons, c~aplains and 
commissioners appointed under th1s act, shall , 1f possessed 

G 
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o£ the qualifications set_ forth in scctio_n _one ( 1) o{ this act, 
be entitled to the benefits of the prons10ns the reof. 

Sec. 3. Each elector voti ng by virtue ~£ the pro,·isions 
of this act shall be considered as voting 111 the county in 
which he has resided for sixty days next preceding his en­
tering the military service; that is, he shall have the _right (so 
far as authori::ed by this act) to vote for the same. offtcers, and 
no others, that he migltt lM.l•fully have v_oted f o; m the c.o!wly 
j1~ which he had resided at the tuue of Ius tmter111g the nulttary 
service. 

Sec. 4. T he clrctio11s u nder this act slzall be held on the 
same da1• that is provided for b)1 title IV of the revision for 
similar elections U!ithi" the state. 

Sec. 5. At the election to be held on the second Tuesday 
of October, A. D. 1862, each elector authorized to vote by 
this act, shall have th e right to ,·ote for the following offi­
cers, to-wit : Secretary of s tate , auditor of s tate, treasurer 
of state, attorney general. registrar of the land office, mem­
ber of congress of the proper district, judges of the district 
court, d istrict attorney and member of the boa_rd ? f educa­
tion of the proper di strict, and clerk o~ th~ dtstnct court, 
or any county officer, except constables, ;usttccs o£ the peace 
and county supervisors. 

At the general election for A. D .. 1863 and afterwards ~t 
other elections, all persons authonzed to vote under thts 
act so long as it shall be in force, may vote for all the officers 
to be chosen at such elections, except constablrs, justices of the 
peace, t&wllship officers and cotmly snpervisors. 

Sec. 6. The pro\·isions of ti tl e IV of the revision o£ 1860. 
so far as applicable and not qualified by the provisions of 
this act, shall be applied to all elections held u11dcr and b_v 'i!ir­
tue of this act. 

Sec. 7. The governor of the state is hereby charged with 
the duty of seeing that this ac t shall be properly executed 
and carried out, and fo r that purpose is authorized and re­
quired to take such steps from time to time as may be nec­
essary, not ineons istcnt with la w, on this act. 

Sec. 8. At the elections herein provided for a poll shall 
be open at every place, whether within or without the state, 
where a regiment, battalion, battery or company of Iowa 
soldiers may be found, or stationed; and at such election 
all persons may vote who a re th ereto entitled by law and 
by the provisions of thi s act. * * * 

Sec. 15. The ballots to be voted a t the election held 
under this act, shall haYe printed or written at the top of 
each ballot, the name of the county in which the person 
offering to vote is a voter. Each ballot, in addition to the 
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name of the county, shall have printed or written on it all 
of the officers which mar properly be voted for. The ba l­
lot on its face to be arranged thus : 1st-The name of th e 
county, as above; 2d- X ames of the go,·crnor, lieutenant 
governor and stat<.' officers to be voted for; 3d-For con­
gress (naming the number of congressional district of which 
the county at the head of the ballot is a part ) ; 4th-For 
district judge, dis trict attorney and members board of edu­
c~tion ( nat;ning in each instan'ce the number of judicial dis­
tnct of whtch the _county at the head of the ticket is a part) ; 
5th-All other off1ccrs to be voted for wtdcr this act, etc. 

Your attention is especially called to the words which are in 
italics as bearing upon the construction to be given it in con­
nection with your inquiry. 

Evidently the legislature in adopting this act had in mind the 
general election of 1862 and later general elections. The only 
election mentioned by the act in the seYeral sections from which 
I have quoted are those in which certain "officers" are to be 
voted for, and these officers are specially des ignated in section 5 
as above set forth. It does not have any application to city or 
town elections. 

There was a reason for the legislature not to make this act 
applicable to special elections. Section 6 of the act provides that 
the provisions of title IV of the revision of 1860, so far as ap­
plicable "not qualified by the provisions of this act, shall be ap­
plied to al l elections held under and by virtue of this act." 

Section 672 of title IV of the reYision of 1860, relating to fill­
ing vacancies, provides: 

Vacancies occurring in township offices, ten days; in 
county offices, fifteen days; and in all o ther public electi ve 
offices. thirty days prior to th e day of a general election ; 
shall be filled at such general election; provided, that 
should a vacanqr occur in the office of representati ve in 
congress. senator or representa ti ve in the general assembly, 
member of the board of education, and the body in which 
the vacancy exists will convene in a general or extra session 
prior to such election , then it shall be the duty of the gover­
nor to order a special election to fill such vacancy, to be 
held a t the earl iest practicable time and ten days' notice of 
such election s hall be given. 

It is ev ident that the legislature did not contemplate that the 
specia l provisions made with reference to securing the soldier 
\'Ote should be resorted to in the case of s uch special elections 
and we th ink the wording of the act as above quoted clearly 
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shows this intention. The ten days' notice required for a spe­
cial election would be too short within which to procure the vote 
by the methods suggested in the act. Again, it is not likely that 
the legislatu re would provide such an expensive method of get­
ting the soldier vote in case of a special election to fil l a vacancy 
in a board of education. These and other reasons might be sug­
gested for belie,·ing that the act was not intended to cover spe­
cial elections. 

In view of this situation, I am constrained to hold that the pro­
cedure set forth in chapter 29, laws of the 9th General Assembly, 
would not be applicable to the special election to be held 011 
October 15, 1917. The right of the soldiers to vote is not 
abridged by this holding, but they can exercise that privilege by 
complying with the provisions of chapter 3-B, supplemental sup­
plement to the code, 1915, relating to the exercise of the right 
of suffrage by voters who are absent or who expect to be absent 
from the counties where they reside, on election day. 

In addition to the foregoing provisions, the last legislature 
has provided that an absent or disabled voter may register by 
fi lling out t he affidavit printed upon the envelope sent him by 
the county auditor for the return of his ballot. Sec. 2, chap. 
419, acts 37th G. A. 

H. M. HAVNER, 
Attorney General. 

GOVERNOR HAS NO POWER TO APPOI NT A D EPUTY SH ERIFF. 

The governor does not have power to appoint additional deputies to 
assist In preserving peace in the respective counties during the present 
war. That power is vested In the sherll!', with the approval or the board 
of supervisors. 

Hon. \V. L Harding, Governor. 
February 1, 1918. 

Dear Sir: You ask: 

1st. Whether or not there is any method by which you 
may appoint a person in each county whose special dutv 
it shall be, during the present war, to generally presen c 
~he ~eace and assist the citizens in each county o-enerally 
m bemg most effective in the said crisis. t> 

?nd. \Vho such pers~n shall be in order that he may be 
pa1d from the treasury of the county for his sen ices. 

It is _our opinion that the sheriff of each county is duty bound 
by sect10n 499 of the supplement of 1913 to preserve the peace 
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in hig county, ferret out crime, to apprehend and arrest all crim­
inals and in so far as it is within his power to secure evidence of 
all crimes committed in his county, and present the same to the 
county attorney and to the grand jury and to perform all other 
duties pertaining to the office of sheriff, or enjoined upon him 
by law. 

The evil, as we understand, that you are now trying to reach 
had its origin in the situation which has been brought fo rth by 
the present war. That is to say, there are unusual labor dis­
putes, there are congregations of dissatisfied men in the various 
cities of the state, there are those who are unduly sympathetic 
with enemy nations and are manifesting such feeling by public 
speeches and acts that are not patriotic, all of which lead to dis­
putes, disturbances and possible riots. The presumption is, of 
course, that the present sheriff and his deputies are busy and 
entirely occupied with performing those duties occasioned by the 
ordinary peace conditions; then the unusual conditions brought 
about the war present duties with which the sheriffs and their 
present deputies are not equal to cope with and in order to meet the 
newly arisen emergencies, it is necessary that other deputies be 
appointed. 

Section 510-b of the supplement of 1915 provides that in all 
counties the sheriff shall, in writing, appoint one or more per­
sons not holding a county office as deputy or deputies for whose 
acts he shall be responsible, and from whom he shall require a 
bond, which appointment and bond shall be approved by the 
officer having the approval of the principal's bond, and such ap­
pointment may be revoked in writing, which upon revocation 
shall be fi led and kept in the auditor's office. In all cases the 
hoard of supervisors shall fix the number of deputies and shall 
fix the salaries of such deputies. I n counties in which the dis­
trict court is held in two places, the first and the second deputies 
&hall receive one-half of the salary received by the sheriff. All 
deputies shall be paid by the county. 

It would seem, therefore, that under the section just quoted, 
the sheriff w ith the consent of the supervisors of the county, 
would have the authority to appoint this special deputy to per­
form the e extraordinary and unusual duties which have arisen 
under the present crisis. The fact that the peace has not been 
disturbed by an actual riot, or that some one has not actually 
been lynched does not alter the condition so far as the situation 
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demands a peace officer to prcscr\'e the peace to the end that 
there may be no actual riots and that there may be no lynching. 
Such officer, under his duty as preserver of the peace, might well 
di perse unusual collections of persons. and such dispersing 
could well be done by sending ~uch persons to parts of the state 
where their services as laborers would be welcome. 

Such officer in the performance of his official duties might take 
such caution as to him might be best to prevent quarrels and 
riots between citizens who are patriotic and loyal to the govern­
ment, and those persons. whether citizens or aliens, who are 
inclined to be friendly to the enemy countries. 

\Vhile it is undoubted ly true that such appointment cannot be 
made directly by you, yet it can be made as s uggested by the 
sheriff with the approval of the board of supervi sors, and such 
deputy shall be paid by th e county. 

J. \V. KIN DIG, 
Assistant Attorney General. 

SOLDIERS ENT ITL ED T O VOT E. 

Sohllers io lhe military service have t he right to vote nnd the governor 
has the power to appoint a commission lo take their vote under Chapter 
29, Acts 9th G. A. (Extra Session). 

August 31, 1918. 
Hon. \\'. L. Harding, Governor. 

Dear Sir: Agreeable to your oral request for a little more de­
tailed statement of the law relating to the taking of the vote of 
the soldiers, I beg to say-

Section 1 of chapter 29 of the extra session of the 9th General 
Assembly provides in substance that C\'ery male citizen who has 
been a resident of Iowa six months, and of some county therein 
for sixty days next preceding his entering the military sen ice 
shall be entitled to vote at all elections authorized by law as 
provided in said act. The term, "in the military service," we 
think should be construed to cover those who may be in the 
naval, marine or aerial service. 

Section 3 provides that each elector \'Oting under the prov isions 
of this act shall he considered as \'Oting in the county in which 
he has resided for sixty days next preceding his entering the mili­
tary service. 

Section 6 provides that such elector may vote for a ll officers 
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except constables, j u:.ticcs of the peace, township officers, and 
county supervisors. 

Section 7 pro\' ides that the go\'ernor is charged with the• duty 
uf seeing that the pro\'ision.,., of the act arc carried out and for 
rhat purpose is required to take such steps from time to time as 
ma' be nece"sary not inconsistent with law or this act. In this 
co~nection, 1 would call your attention to section 34 of the act, 
which pro,· ides: 

Xo mere informality in the manner of car rying out or 
executing of any of the provisions of this act shall invali­
date an,· election held under the same or authorize t he 
judges of the eJection Or the state Or C?Unty canvassers to 
reject the returns or set the sa~e. astde. Nor shall ~ny 
failure on the part of the commtsstoners to reach or vtstt 
any regiment or company or the failure of any regiment or 
company to vote, invalidate the election. 

It is e\ idcnt from the language quoted that many things may 
be done which are not expressly authorized by Jaw, pro' ided 
they arc not inconsistent '' ith it, and in view of the changed 
conditions a good many things will have to be done to make the 
Jaw workable for which there is no express provision in said act. 

Section 8 provides that a poll shall be opened at every place 
whether within or without the state where a regiment, battalion, 
battery or company of Iowa soldiers may be found or stationed, 
and section 9 permits any company or detached portion of a regi­
ment to open a separate poll, the electors present to choose three 
judges from the qualified electors present whose duty it shall 
be to act as such judges and in the same section this language 
i:; used: 

1 t is the object and design of this act that every regiment 
and every company on detached sen ·ice srya.ll have an oppor­
tunity to enjoy its privileges, whether \' tStted by the com­
missioners or not. 

Section 10 provides that judges shall appoint clerks of the 
election and both judges and clerks are required to take the oath 
prescribed in section I 1, which may be administered by any com­
missioner or by any judge of election under the provisions of 
section 12. 

Section 13 provides that the polls shall open at nine o'clock 
a.m., or sooner or later, if necessary, and to remain open at least 
three hours, and if necessary to receive all votes until six o'clock 
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p. m., proclamation as to the time of closing to be made at the 
time of opening the polls. 

Section 15, which provides for the printing of the ballots, must 
yield to the present statute; in other words, it will be necessary 
to ha\'e ballots from every county in Iowa at each polling place 
in a sufficient number to supply the soldiers from each of the 
respective counties. 

By way o£ suggestion, it occurs to us that it would be a good 
plan to appoint a commission at this time in order that the mem­
bers of the commission could work out the provisions of the act 
in conjunction with the secretary of state, who is to attend to 
certain printing, and in conjunction with the county auditors of 
the several counties. 

You will note that by the provisions of section 30 a commi;. 
sioner is to be appointed for each regiment and if, in your opin­
ion, it is necessary, you "may appoint additional commission­
ers." These other commissioners could be added later in such 
number as you might think necessary. 

There is no provision for paying these commissioners a salary, 
but they are to rec~::ive "ten cents per mile in going to and re­
turning from their respective regiments." 

F. C. DAVIDSO).T, 
Assistant Attorney General. 

OPINIONS TO THE SECRETARY OF STATE 

COLLATERAL INHERITANCE TAX ON BONDS. 

Municipal bonds are not exempt from taxa tion for inheri tance tax 
purposes. 

Aug. 3, 1918. 
Hon. \V. S. Allen, Secretary of State. 

Dear Sir: Replying to the letter of George W hite, president 
of the \Vhite Company, Davenport, Iowa, July 17, 1918, s ub­
mitted by you to t his department for attention, and in which 
he asks whether an Iowa municipal bond owned by a resident of 
this state at the ti me of h is death would be subject to the col­
lateral inheritance tax in the event the estate descended to col­
lateral heirs, and if so, whether the tax could be paid in such 
bonds, beg to advise that municipal bonds are not exempt, nor 
would the treasurer of state be authorized to accept such bonds 
in lieu of cash in payment of the tax. 

By reference to Section 1481-a supplement to the Code 1913, 
you will note that all estates of deceased persons, under the c~n­
ditions specified in said section, are subject to the tax. ~he m­
heritance tax is not a tax on-the property, but on the nght of 
succession to the property. This doctrine will find sup port in 
the following authorities: 

Cohen vs. Brewster, 203 U. S. 543; 

Plummer ,·s. Coler, 178 LJ. S. 115; 

Tn the matter of Sherman, 153 K Y. 1. 

\V. R. C. KENDRICK, 
Assistant Attorney General. 

AUT OMO BI LE EXPENSE F UND. 

Five per cent of automobile license fees set apart fo r maintenance of 
automobile department. 

Sept. 25, 1918. 

Bon. \Y. S. Allen, Secretary of State. 

Dear Sir: Under date of September 24, 1918, I have your re­
quest for an opinion in the form o£ a letter, which is as follows: 
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"Under the provi!:'ion..; of Section 1 571-m 7 of the Supple­
mental ~ upplement, 1915, the secretary of <;tate is required 
to, 

"On or before January first of each year the secretary of 
state shall cause to be mailed to each owner of a motor ve­
hicle subject to registration as disclosed by his records, a 
notice and blank for return calling attention to the an nual 
tax, when due and accruing penalties in case of failure to 
pay, but failure to gi,·e such notice shall not constitute a 
defense against proc(•edings hereunder." 

vVe have now nearly 340,000 persons in the state of Iowa 
to whom it will be necessary under this section to send out 
blank applications for registration of automobiles, together 
with the letter of instructions and a return envelope for 
transmission of such applications to this department, to 
facilitate and expedite the registration of motor vehicles in 
Iowa as contemplated by the law. 

W ith the limited help now at hand in this department. or 
which may be ayailable under the law. if will be impossible 
to comply with the provisions of the aforesaid section in 
t ime for such supplies to reach all the automobile owners of 
the state before J anua ry first, next. 

There are establishments in this city, as I understand. 
supplied with extra help, \vhose business is largely to du 
work of this character, and where it may be procured at a 
minimum rate or charge. The amount of work necessary to 
register the motor vehicles of this state has become so large 
that the number of clerks allotted to this branch of our 
work is totally inadequate to accomplish the same with any 
degree of promptness or satisfaction. 

The provisions of the law abo' e quoted arc of such an 
extraordinary character and so unusual in thei r demands, on 
a department of state, that I have thought that I might avail 
myself under the law of the help above mentioned, in order 
to leave no doubt about my being able to comply with the 
statutory requirements pertaining to this matter.· 

The legislation passed from time to time by the different 
general assemblies for several sessions back, while providing 
for certain portions of the automobile fees to be paid over 
for different objects, has always been based upon the idea 
or presumption that a certain percentage of the same should 
remain for deferring the expenses or costs of such registra­
tion. 

The statutes of the state now permit as T interpret the law 
the 5% of such fees, constituting a fund for this purpose. 
o:i&at is to pay the expenses of registering motor vehicles of 
the state. I would refer here particularly to the provisions 
of Chapter 212 of the Acts of the 37th General Assembly. 
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The determination of this question is of such importance 
to the office, and the time is now drawing so near the date 
for the registration uf these \-chicles for the coming year, 
that 1 would most respectfull) request an early expression 
or opinion on the subject.'' 

The portion of Chapter 212 of th e Acts of the 37th General 
.\ssembly to which you refer is as follows: 

".\ny moneys remaining in the state highway mainten­
ance fund at the <'11d of a biennial period, as well as any 
portion of the remaining five per centum of the moneys paid 
into the state treasury, not required for the maintenance of 
the automobile department, shall he apportioned among the 
se,·eral counties in the same manner as the ninety (90) per 
cent of said funds is apportioned and shall be distributed 
and constitute part of the county motor vehicle road fund 
as hereinbefore provided." 

This is the only provision of the statute which mentions the 
5~ of the automobile fund to be used ''for the maintenance of 
the automobile department.'' An examination of the law indi­
cates very strongly that the legislature intended that some por­
tion of the fund should be retained for some purpose, but failed 
to specify that purpose in the original act, or in any of the subse­
quent acts, until the reference is made to it by the 37th General 
Assembly in the section just quoted. 

Section 33 of Chapter 72 of the laws of the 34th General As­
sembly prO\ icled that 85% of all moneys paid into the state treas­
ury "pursuant to provisions of this act shall be apportioned 
among the se\·eral counties of the s tate in the same ratio as the 
number of townships in the several counties bear to the total 
number of townships in the state." There is no further refer­
ence made to the remaining 15% of the moneys to be collected. 

The 35th General Assembly amended th is section providing in 
Section 1 of Chapter 133 that 81o of the moneys paid into the 
state treasury after January 1, 1913, "shall be set aside and shall 
constitute a maintenance fund for th e state highway commis­
sion," but there was still a failure to make any provis ion with 
reference to the use t o be made of the remaining 7%-. 

,The 36th Ceneral Assembly repealed Section 157l-m32 Supple­
ment to the Code 1913, which embodied the provisions above re­
ferred to of the Acts of the 34th and 35th General Assemblies, 
and in lieu thereof provided in substance that 90% of all money 
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paid into the state treasury "pursuant to provisions of this act 
shall be apportioned among the seYeral counties. etc." And 
further p rovided: 

"five per cent of all moneys paid into the state t reasury 
on and after the taking effect of this act and pursuant to it"s 
provisions, shall be set aside and shall constitute a mainten­
ance fund for the state highway commission," 

still . leaving 5% of the money paid into the state treasury un­
appropriated for any purpose. 

It is my understanding that ever since the Act of the 34th Gen­
eral Assembly became effective that it has been the custom of 
the executive council to apprO\·e the expendi tures of fun ds for 
the clerk hire and other expenses in connection with the main­
tenance of the automobile department in your office, and that 
such clerk hi re and expenses have been paid by warran ts drawn 
in the usual way. The legislature must haYe belie\·cd that a 
maintenance fund of 5% of the moneys paid into the state treas­
ury from automobile fees had been provided for, otherwise they 
would have not made the reference to such a fund in Chapter 212 
of the 37th General A sembly, above quoted. T his act un­
doubtedly recogniz('s the right to usc so much as may be neces­
sary of the 5% of moneys paid into the s tate treasu ry for the 
maintenance of the automobile department. 

It is my opinion that with the approval of the executive council 
first obtained, you would be authorized to make the expenditure 
re(erred to in your letter, and that the auditor of state would 
be just ified in issuing his warrant for the payment of such ex­
pense. 

H . .d. HA .. ' 1!.1<., 
Attorney General. 

AFFI DAV ITS OF CANDIDATES. 

• Tbe provision In section 1087-a 10, supl. 1913, r equiring a candidate to 
file with the nomination papers an affidavit, Is directory only. 

April 30, 1918. 
lion. \V. S. Allen, Secretary of State. 

Dear Sir: As I understand your oral inquiry, you desire our 
opinion upon the following state of facts, viz.: 

Certain candidates for state offices have failed to file the affi­
davit referred to in Section 1089-a10 Supplement to the Code 
of 1913, forty days before the date set for holding the primary. 
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As I understand it, nomination papers, however, have been 
filed in accordance with the provisions of said section on or prior 
to the 24th inst., and, therefore, within the statute requiring the 
same to be filed forty days before the holding of the primary. 
The portion of Section 1087-alO relating to this matter is as fol­
lows : 

"No candidate for an elective county office shall have his 
name printed upon the official primary ballot of his party 
unless at least thirty days prior to the day fixed for holding 
the primary election a nominat ion paper shall have been 
filed in his behalf in the office of the county auditor; and no 
candidate for nomination for an elective state office, or for 
representative in the congress of the United States, or mem­
ber of the general assembly, shall have his name printed 
upon the official primary ballot of his party unless at least 
forty days prior to such primary election a nomination 
paper shall have been fi led in his behalf in the office of the 
secretary of state; and no member of a political party desir­
ing or intend ing to be a candidate for the office of senator in 
the cong ress of the United States, or a candidate for the 
office of elector of the president and v ice president of the 
United States. shall have his name printed upon the official 
primary ballot of his party in any election precinct unless at 
leas t forty days prior tn such primary election a nomination 
paper shall have been fi led in his behalf in the office of the 
secretary of state. A candidate for an office to be filled by 
the voters of any subdivis ion of a county, or a cand idate for 
party committeeman, shall not be required .to fi le any ·~om­
ination paper or papers. * * * Each and every cand1date 
shall make and fi le his affidavit stating that he is eligible t o 
the office for the township, county, district or state in which 
he is and will be a bona fide candidate fo r nomination for 
said office, and shall fi le such affidavit ·with the said nomina­
tion paper or papers, when such paper or p~pers are re­
quired. If no such paper or papers arc reqmred, then he 
shall fi le such affidavit a lone, or there shall be filed a nom­
ination paper signed ~y ten qualified v:oters of any sub­
d ivision of a county, w1th the county aud1tor, at least fifteen 
days prior to such p r_i ma:Y election, and th~ fi ling of sue? 
affidavit or such nornmatton paper shall entttle such candi­
date to have his name printed on the officia l primary ballot 
of his party." 

In the same connection we would also call attention to the 
language of Section 1087-a12 Supplement to the Code 19 13, a 
portion of which is as follows: 

"At least thirty days before any such primary elect~on, 
the secretary of state shall transmit to each county aud1tor 
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a certified list containing th e name and postoffice address of 
each person for w hom a nomination paper has been filed in 
his office, in accordance with the provisions of s ection 10 
of this act and entitled to be voted for at such primary 
election by the voters of such county, together with a desig­
nation of the office fo r w hich he is a candidate, and the 
party from which he seeks a nomination." 

You w ill obser\'e that in Section 1087-a 10, the statute speci­
fically requires the nomination paper o( a candidate for state 
office to be filed fo rty days before the holding of the primary, 
and that no candidate for such o ffice s hall have his name printed 
upon the official primary ballot of his party unless the nomination 
pa per has been so fi led. T here is no specific reference in this 
section to the filing of the a ffidavit of the candidate as one of the 
requirements necessary fo r the placing ot his name upon the 
ballot. In th e language of the same section relating to the fi ling 
of the affidavit, the req uirement is that such affidav it shall be 
fil ed "with the sa id nomination paper o r papers when such paper 
or papers are required." 

\Ve can not believe that the legislature meant that expression 
to be taken literally. In other words the nomination paper, or 
the nomination paper filed before the affidavit, would not be held 
a failure to comply with the law. The purpose of requiring the 
affidavit is to show that the candidate is elig ible; that he re­
quests hi s na me to be placed upon the ballot , and that he will 
qualify for the office in case of his nomination and election. 

Turning now to Section 1087-a12 which requires the secretary 
of state to transmit oo the county auditor a certified list o f the 
candidates " fo r whom a nomination paper has been filed in his 
office in accordance with the provisions of section ten of this act," 
we find no reference to the affidavit of the candidate as one of 
the pre-requisites to the making of such certificate. Neverthe­
less, we think it is clear that before this certificate is made, the 
affidavit of the candidate must be filed in o rder to 'show his 
eligibility and his willingness to accept the office, otherwise you 
could not certify that he is "entitled to be Yoted fo r at such pri­
mary election by the Yoters of s uch county." 

\Vhile the question is not free from doubt, I am inclined to the 
opinion that the statu te is directory with relation to the filing of 
the affidavits of the candidate, and that there is a substantial 
compl iance with the statute, provided that affidavit is filed in 
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time, so that you may make your certifi cate to the county audi­
to rs of the state required by Section l087-a12. 

F. C. DAVIDSOK. 
Assistdnt Attorney Gtneral. 

CERTIFYI N G CANDI DAT ES T O COUNTY AU DITOR. 

Where the nomination papers and the affidavit or the candidate leaves 
the question in doubt as to the particular office the person Is a candidate 
tor and a telegram Is received by the secretary ot state from the candi­
date clearly designating the office for which he Is a candidate the secre­
tary shouJd cer tify such nomination to the county auditor. Construing 
sec. 1087-a 12, sup. 1913. 

l\ lay 24, 19 18. 

lion. W. S. Allen, Secretary of State. 

Dear Sir: \Ve have your request for the opm10n of this de­
partment on the question of your certifying to the auditor of 
Dubuque county, I owa, the nomination of John A. Cunningham 
for the office of state representative. 

The nomination paper in this insta nce i:; headed as follows: 
"For the office of member of general assembly." Technically 
speaking, there may he "'om<' rl ouht as to whether there is such 
a n office, or what office it is that the signers o£ the nomination 
papers intended to nominate ~!r. Cunningham for. However, 
they do show an intention to nomi nate him fo r an office in the 
general assembly. H is affida,·it corresponds in form w ith the 
nomination paper, and taki ng the nomination paper and the affi­
davit together the matter may ha\e been left in doubt in your 
mind as to what office ~Jr. Cunningham was~ candidate for , but 
we think that doubt was removed by the telegram he sent you 
on April 24, wh ich is as follows: 

I am candidate for representative lower house. \\'ill no t 
be home before Sunday. If under the law you can correct 
papers if need so to return you are authorized to do so. un­
less I may file amended affidavit l1pon return . \Vire answer. 

It is true that the sta tute provides "A nomination paper when 
filed sha ll not be withdrawn nor added to," yet we do not think 
th at the affi davit which seeks to make plain the doubt in th is 
case should be held to be a n addition to the paper. lt is a mere 
explanation, making it clear and apparent to you as secretary of 
state that Mr. Cunningham is a candidate for the office of state 
representative, and while the matter is involved in g rave douM. 
yet this department fee ls constrained to hold in view of all the 
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facts, and the further fact that no objections have been filed, that 
it is apparent Mr. Cunningham is a candidate for state repre­
sentative, and you should certify the nomination to the county 
auditor of Dubuque county. 

.. 

J. \V. SANDUSKY, 

Assistant Attorney General. 
OPINIONS TO THE AUDITOR OF STATE 

COUNTY AUDITOR MAY CORRECT TAX LIST. 

The county auditor has authority to correct assessments or tax lists, 
but If the correction increases the amount of the tax to be paid he must 
notify the taxpayer, otllerwlse no notice Is necessary. 

).fay 31, 1917. 
Ilon. F. S. Shaw, Auditor of State. 

Dear Sir: Your request for the opinion of this department on 
the following questions has been referred to me for attention: 

Under section 1385, supplement to the code, 1913, the 
county auditor is authorized to correct errors in the assess­
ment and assess omitted property. In case an error is 
found in computing the assessment of bank stock, should 
the auditor in correcting the error serve notice by regis­
tered mail as provided therein? 

lf such notice is required, must s uch notice be ser ved on 
every stockholder, or will notice to the bank officers be 
sufficient? 

The section referred to reads as follows: 

"The auditor may correct any error in the assessment or 
tax list, and may assess and list for taxation any omitted 
property, but before assessing and listing for taxation any 
omitted properly, he shall notify by registered letter the 
person, firm, corporation. or admin istrator or other person 
in whose name the property is taxed. to appear before him 
at his office within ten days from the time of said notice 
and show cau e, if any there be, why such correction or as­
sessment should not be made, and should such party feel 
aggrieved at the action of said auditor he shall ha,·e the 
right of appeal therefrom to the district court. * * *" 

The plain purpose and effect of the statute is to confer upon 
the county auditor the authority to correct errors in the assess­
ment, or tax list, and also a~sess and list for taxation any omitted 
property. It is made his duty to correct. errors which occurred 
in assessing or listing the property which was listed or assessed, 
however and wherever the error occurred, and it is also made 
his duty to assess and list for taxation any omitted property how­
ever the omission occurred. It is doubtless true that mere cler-

o 
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ical or other errors, the correction c;;r which would not increase 
the assessment of a party, may be made by the auditor without 
mailing to such party the registered noti_ce, bu_t if th~ correction 
of the error would have the effect of e1ther 1ncreasmg the as­
sessment or the amount of tax that would or might be levied 
upon the property of such person, then 'the registered notice be­
comes indispensable, and must be given. It is, so to speak, juris­
dictional and without which the auditor's acts would be void. 
The doubt, if it could be claimed any exists, arises from the fol­
lowing words of the statute: "* *but before assessing and listing 
for taxation any omitted property he shall notify by registered 
Jetter, etc." But this is entirely removed by the context which 
expressly provides that the party notified may appear and "show 
cause, if any there be, wby such correction or assessment should 
not be made." The opportunity is here afforded the party whose 
assessment is or may be increased by the correction of an error 
in the assessment or tax Jist to show cause why the same should 
not be done, to the same extent and in the same manner as is 
given to the party whose assessment is or may be increased by 
assessing and listing for taxation any of his property which may 
have been omitted. He is given his "day in court" and may 
appeal to the district court if he feels aggrieved at the action of 
the auditor. 

As to the remaining question there is little room for doubt 
that notice to the corporation is all that there is required. It is 
true that by the provisions of section 1322 of the 1913 supple­
ment shares of stock of the corporations therein enumerated shall 
be assessed to the indiYidual stockholders at the place where the 
institution is located and to enable the assessor to do so it is 
made the duty of the officers of the corporation to "furnish the 
assessor with lists of all the stockholders and the number of 
~hares owned by each, and the assessor shall list to each stock­
holder under the head of corporation stock the total value of 
such shares," but "to aid the assessor in fixing the value of such 
~hares, the said corporation shall furnish him a verified state­
ment of all the matters provided in section thirteen hundred 
twenty-one of the supplement to the code, 1907, which shall also 
show separately the amount of the capital stock and the surplus 
and individual earnings and the assessor from such statement 
shall fix the value of such stock based upon the capital, surplus 
and undivided earnings." Provision. is also made for deducting 
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the amount of capital actually invested in real estate and that 
the property of the corporation shall not be otherwise assessed. 
The officers of the corporation are acting for it and for the in­
dividual stockholders, they list the property and furnish the in­
formation upon which the assessment and valuation is based. 
The assessor does not meet or in any manner come in contact 
with the stockholders, as such; he deals with the officers and has 
no means of knowing the residence or postoffice address of the 
stockholders and by express provision of section 1325 of the code 
the corporation "shall be liable for the payment of the taxes as­
sessed to the stockholders of such corporation and such tax shall 
be payable by the corporation in the same manner and under 
th·e same penalties as in case of taxes due from an individual tax­
payer." It is true that the corporation may reimburse itself 
from any dividends on such stock, which may remain in its 
hands. or sale of the stock, but not otherwise. 

A question qu.te similar arose in the case of First National 
Bank vs. Independence, 123 Ia., 482, in which the court uses this 
language: 

The officers of the bank arc required to furnish a list of 
the stockholders, together with the number of shares owned 
by each, and to furnish the assessor with all data in its pos­
session to enable him to arrive at the assessable value of 
the stock. As an ultimate proposition, the financial con­
dition of the bank must dominate the amount of the assess­
ment. So, too, by statute the bank is required to pay the 
taxes levied upon the stock pursuant to the assessment 
made, code section 1325. In a sense, therefor, and by force 
of the statute, the bank is the agent of its stockholders re­
specting the matter of assessment for taxation purposes and 
the payment of taxes levied. 

Again in the case of the assessment of the Sioux Stock Yards 
Company, 149 Iowa, 5, the court was required to pass upon a 
quest-ion involving a similar principle to the one herein presented 
in which it approved the doctrine announced in above case and 
held that: 

As the corporation was in this instance the person re­
quired to make the return on which the tax based upon the 
shares of stock should be made, and also was required to 
pay the tax thus levied, we are satisfied that notice to the 
corporation was sufficient. 

From the authorities cited and upon principle I am clearly of 
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the opinion that notice to the individual stockholders is not re­
quired and that notice to the officers o£ the bank is sufficient. 

J. W. SAND USKY, 

Assistant Attorney General. 

ISSUE OF WARRANTS BY COUN TY AUDITOR. 

Warrants for Jury fees, etc., may be issued on certification of the 
county clerk before the fee bill Is acted upon by the board of supervisors. 

June 25, 1917. 

lion. Frank S. Shaw, Auditor of State. 

Dear Sir: Your request for the opinion of this department 
on the following questions has been referred to me fo r attention: 

\i\lill you please give me your officia l opinion as to the 
proper interpretation of chapter 356, laws of the 37th G. 
A. in regard to the issuance of county warrants by the 
county auditor? 

Section 1300 of the code provides that no fees or compen­
sation provided for by the code can be audited or paid until 
an itemized bill verified by affidavit has been prope rly filed 
in the auditor's office. 

Chapter 356, laws o£ the 37th G. A., authorizes the county 
auditor to issue warrants in certain cases before bills for 
the same have been audited and allowed by the board of 
supervisors, upon certificate of certain officers who have 
knowledge of the service rendered. For instan~e, the audi­
tor is authorized to issue warrants for the per diem of the 
shorthand reporter of the district court upon certificate of 
the judge holding such court. 

Does this in any way modify section 1300 requmng an 
itemized bill, or is it merely supplementary to said section 
1300? I n other words, is the requirement of the itemized 
and verified bill abolished in such cases? Or is said chap­
ter 356 an additional requirement in that the bill must be 
certified to by the officers named therein before same can 
be allowed or paid? 

Chapter 356, acts of the 37th General Assembly, amends sec­
tion 4661 of the code, pertaining to witness and jury fees, by 
striking from line seventeen (17) thereof, the following words : 
''grand or;" repeals section 353 of the code, pertaining to the 
payment of jurors in the dis trict court, and repeals and enacts 
a substitute fo r section 471 of the code, which prohibited the 
county auditor from issuing warrants without the recorded vote 
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of the board of st~pcrv i sors, except for jury fees, which substi­
tute is as follows: 

Except a:; otherwise J)ro• idcd, the auditor shall not sio-n 
• b 

or 1:-.sue any county \\arrant, unless the board of supcn·isors 
hy recorded vote or resolution shall ha\·e authorized the 
:;a me, and C\ cry such warrant shall be numbered and the 
date, amount and number of th(' same, and the name of the 
person to whom issued, shall be entered in a book to be 
kept in his office for that purpose. 

The chapter further pro\ ides for the issuance of warrants for 
jury fees, witness fees and per diem of court reporters, and the 
part pertaining thereto is as follows: 

Sec. 4. The county auditor is hereby authorized to issue 
warrants before bills for same have been passed upon by 
the board of supervisors. 

1. For jury fees and mileage on certificate of the clerk 
of the court upon which they were in attendance, which 
certificate shall be issued when the juror entitled thereto 
shall have been discharged or excused by the court. 

2. For witness fees and mileage for a ttendance before 
the grand jur) upon certificate of the county attorney and 
foreman of such jury. 

3. For witness fees before the district· court or trial jury 
therein in criminal qses, when such fees are payable by 
the county, upon certificate of the clerk of the court upon 
which they ·were in attendance. 

4. The per di em of the shorthand t:eporter of the district 
court upon certificate of the judge holding said court. 

5. For expense of the grand jury upon order of the 
judge of the district court. 

Sec. 6. All bills paid under the provisions of thi s act 
shall be passed upon by the board of supervisors at the first 
meeting fo llowing such payment and shall be entered on 

· the minutes as other claims a llowed by the board. 

Section 1300 of the code, to which you refer, is as follows: 

In all cases w here fees arc compensation, except a fixed 
salary, are by the provisions of this code to be paid any 
officer or other person out of the county or state treasury, 
no part of the same shall be audited or paid until a particu­
lar account has been filed in the auditor's office of the coun­
ty or state, verified by affidavit and showing clearly for 
what services such fees or compensation is claimed, and 
when the same was rendered. 

The last section is what is termed a "general statute" as dis-
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tincruished from a "special statute." The former is of general 
ap;lication, and, except in specific instances provided_ by special 
statutes, applied to and controls and governs ~he filmg and al­
lowances of all claims for fees 01· compensatiOn, except fixed 
salaries, which are to be paid to any officer or pe_r~on out of the 
county or state treasury. lt requires, as a cond1t10n pr~cedent, 
that a particular account, duly verified, of every such claun shall 
be filed in the auditor's office of the county or state, as the case 

be before it shal l be audited or paid, and, in the absence 
m~ ' . . 
of any other statute modifying the language of thts. section, 1~0 
claim for fees or compensation could be lawfully audtted or patd 
without compliance with said requirements. Under the pro­
visions of section 353, a "special statute," which was repealed 
by the chapter in question, section 1300, was mo~ified to the ex­
tent that the auditor might issue warrants for Jury fees, upon 
the certificate of the clerk of the district court without the same 
beino- audited by the board of supen·isors . and by the provisions 
of s:ction 471, also a "special statute," which the new act like­
wise repeals, the auditor was permitted to issue county warrants 
for jury fees without recorded vote or resolution of the board of 
superYisurs authorizing the same, a~d _provision _also w_as made 
for the payment of witness fees in cnmtnal cases 111 sectton ~66 1, 
upon certificate of the clerk or justice. Different constructiOns 
were placed by county officers upon these various sections, some 
of which we have termed "special statutes,'' as to the extent they 
limited or modified section 1300, and in many, if not all, the 
counties of the state, jury fees for services in the district court 
were paid upon the certificate of the clerk of the court, without 
verified bills being filed with the county auditor or warrants is­
sued therefor, and in some counties, witness fees in state cases, 
and for attendance before the grand jury, were likewise paid 
upon the certificate of the clerk of the court or of the foreman 
of the grand jury. It was enacted, doubtless, for the purpose of 
establishing a uniform system among the several counties of the 
state governing the issuance of warrants in payment of compen­
sation and fees in these several classes of cases, as well as provid­
ing for the payment of the court reporter of the district court. . 

It would not be correct, as I view the matter, to say that the 
chapter supplements section 1300, for, as above stated, the sec­
tion is general and applies to all cases and, therefore if it is af­
fected at all, as it surely is, it modified or limits it, and the on ly 
question is to what extent. 
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General statutes, as heretofore defined, may be modified or 
limited as to their scope and operati on . by special statutes or 
acts. and in that sense only should the chapter be considered in 
its relation to and effect upon the general statute. It was the 
legislative intent to provide a way by which fees and compensa­
tion, in certain cases, could be paid out of the county treasury 
prior to their auditing or authorization by the board of super­
\' isors, the reason th erefor undoubtedly being that the persons 
entitled thereto should not be required to wait until such time 
as the board would regularly meet and audit th em, and, there­
fore, the extent to which the general statute is modified or lim­
ited and shou ld be determined largely, if not entirely, by what 
is necessary to accomplish the object sought, in this case being 
the payment at the time rendered of certain services. It is nei­
ther necessary or important that any other formality required 
by section 1300, excepting auditing by the board of supervisors 
prior to issuing warrants, should be dispensed with in order that 
the new act may have full force and effect. It is an elementary 
and indisputable principle of statutory construction that special 
statutes or acts should not be held to modify or limit general 
statutes beyond the clear import and meaning of the language 
used. In other words, the rule of strict construction should al­
ways be appli ed, and I am of the opinion that in all cases where 
fees or compensation, except fixed salaries, are to be paid any 
officer or person out of the county treasury that no warrant 
should be issued for any part thereof until a particular account 
has been filed with the auditor of the county, verified by affidavit, 
and showing clearly for what services such fees or compensation 
is claimed and when the same was rendered. In other words, 
that the certificate of the various offices, enumerated in the new 
act, only dispenses with the auditing by the board· of supervisors 
of such claims before warrants may be issued therefor by the 
county auditor. and that in all other particulars the provisions 
of section 1300 must be complied with before warrants for such 
claims can be issued. 

J. 'N. SANDUSKY, 
Assistant Attorney General. 
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HOLDING OF TWO OFFICES. 

The holding of the office of mayor and captain in army is not lncom. 
patible nor prohibited by law. 

July 30, 1917. 

H<>n. F rank S. Shaw, Auditor of State, 

Dear Sir: Vve have your request for an opinion upon the two 
following questions: 

1. Can a person legally hold the civil pos1t1on of mayor of 
the city and at the same time accept . a military commission m 
the United States army? 

2. If so, can said person draw the salary of the ch·il office 
when he de,·otes his entire time to the military office ? 

Prior to the 37th General Assembly the laws of Iowa provided 
that a civi l office became vacated upon the following contin­
gency, to-wit: 

"The acceptance by the incumbent of a commiSSIOn to 
any military office, either in the militia of this s tate or in 
the service of the United States, which requires the in­
cumbent in the dvil uffice to exercise his military duties 
out of the state for a period not less than sixty days."­
Sec. 1266, Par. 7, Code! of 1897. 

Pursuant to the foregoing statutory proYision the courts held, 
generally, that the acceptance of a military commission by the 
incumbent of a civil office vacated the civil office, provided said 
military commission took the incumbent of said civil office out 
of the state for a period of sixty days or longer. (Bryan v. Cat­
ten, l'!> lowa, :,:> .) 

However, the 37th General Assembly repealed paragraph 
seven, section 1266 of the code, leaving the law in that respect 
the same as it was prior to the enactment of said paragraph. 
(See chapter 12, 37th General Assembly.) 

Generally speaking, one person may hold more than one civil 
office, unless, 

First: The duties of the respective offices are incompatible 
and inconsistent; or 

Second: The holding of the same is expressly prohibited by 
law. 

Applying the foregoing rules to the instant case we must reach 
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the conclusion that the law docs not expressly prohibit tbe in­
cumbent of a civi l office from accepting a position in the army, 
and unless the offices are incompatible they can legally be held 
by one person at the same time. 

Arc the t\vo offices incompatible. The better line o£ author­
ities hold that two offices arc incompatible when the nature of 
the duties of the two offices arc such as to render it improper. 
from consideration of public policy, for him to retain both. For 
instance, when one office is subord inate to the other as judge 
and clerk. (Bryan vs. Cattell, 15 Iowa, 538; State vs. Beis, 135 
l\fo. 325; State vs. Cof£, 15 R. I., 507; People vs. Green, 58, 
~. Y., 295.) 

The supreme court of Iowa has expressly held that there is 
nothing in the nature of the duties of district attorney and cap­
tain in the army incompatible with each other. (Bryan vs. Cat­
tell, supra. ) If the offices of district attorney and captain in the 
army are not incompatible, then the natural conclusion would 
be that the offices of mayor and captain are not incompatible. 
There is absolutely no conflict in the duties pertaining to either 
office, nor does the one exercise any supervisory powers over 
the other. 

The only question then remammg is, can the salary attached 
to the office of mayor be collected by the possessor of a military 
commission, when the duties pertaining to the office of mayor 
are not performed by said person? In the case of Bryan vs. 
Cattell, supra , our supreme court has passed upon this question, 
wherein, at page 552, it is said: 

"The better and safer rule doubtless is, that if he is in 
point of law actually in office, he has a legal right to the 
salary pertaining to it. His conduct may be such as to ren­
der him liable to removal, but when the statute makes no 
deduction for absence or neglect of duty, and the state takes 
no step as a consequence of such absence or delinquency, we 
suppose it is the legal right of the officer to demand the full 
salary allowed him by law." 

It is therefore the opinion of this department that the two ques­
tions first above set out should be answered in the affirmative. 

\\'. R. C. KENDRICK, 
Assistant Attorney General. 
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COMPENSAT ION OF COU RT REPORT E RS. 

County auditors may Issue warrants for compensation of court re· 
porters wltt~oul the claim being verified. 

July 31, 1917. 

TJon Frank S. Shaw. Auditor of State. 
Dear Sir: I have been requested to grant a rehearing upon 

the opinion of this department rendered you under date of June 
25, 1917, with reference to the constr}Jction of chapter 356, acts 
of the 37th General Assembly, which rehear ing has been granted, 
and the matter has been [ully presented and argued to this de­
partment. 

The question presented is: 

\Viii you please g ive me your official op inion as to the 
proper interpretation of chapter 356, laws o f the 37th G. A. 
in regard to the issuance of county warran ts by the coun ty 
auditor? 

Section 1300 of the code prO\·ides that no fees or compen­
sation provided for by the code can be audited or paid until 
an itemized bill verified by a ffidavit has been properly filed 
in the auditor's office. 

Chapter 356. laws of the 37th G. A. authorizes the county 
auditor to issue warrants in certain case before bills fur 
the same haYe been audited and allowed by the board of 
s upervisors. upon certificate of certain of£icers who have 
kn owledge of the service rendered. For instance, the audi­
tor is authorized t o issue warrants for the per diem of the 
shorthand reporter of the district court upon certificates o£ 
the judge holding such court. 

Does this in any way modify section 1300 requiring an 
itemized bill, or is it merely supp lementary to said section 
1300? Ln other words, is the requirement of t he itemized 
and certified bill abolished in such cases? O r is said chap­
ter 356 an additional requirement in that the bill must be 
certified to by the officers named therein before same can 
be allowed or paid ? 

Chapter 356. acts of the 37th General Assembly amends sec­
tion 4661 of the code pertaining to witness and jury fees, by 
s tri king from line se\•enteen thereof the following words: "grand 
or"; repeals section 353 of the code pertaining to the payment of 
jurors in the district court, and repeals and enacts a substitute 
for section 471 o£ the code, which prohibited county auditors 
from issuing warrants without the recorded vote of the board 
of supervisors, except fo r jury fees, which substitute is as fol­
lows: 
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~xcept as o therwise prov ided. the audi tor shall not sign 
o~ tssue any county "arrants, un.less the board of super­
nsors by recorded vote or resolu tton shall ha,·e authorized 
the same, and every s uth warrant s hall be numbered and 
th e date, amount and number of the same, and t he name of 
the person to whom issued, shall be en tered in a book to be 
kept in hi s office for that purpose. 

The chapter fu rther prO\·ides for the issuance of warrants for 
jury fees, witness fees and per diem of court reporters, and the 
part pertaining thereto is as follows: 

Sec. 4. The county auditor is hereby authorized to i ·sue war­
rants before bills for "amc have been passed upon by t he board 
of supervi..,ors. ( 1) For jury fees and mileage on certificates 
of the clerk of the court upon which they were in attendance, 
which certificate shall be issued when the juror entitled thereto 
shall have been discharged or excused by the court. (2 ) For 
witness fees and mileage for attendance before the grand jury 
upon certi ficate of the county attorney and foreman of such 
jury. (3) For witness fees before the district court or trial 
jury therein in criminal cases, when such fees are payable by 
the coun ty upon certificate of the clerk o f the court upon which 
they were in attendance. ( 4) The per diem o f the shorthand 
reporter of the district court upon certificate of the judge hold­
ing sa id court. (5) For expense of the grand jury upon order 
of the judge of the district court. 

Sec. 6. All bills paid under the provisions of this act shall be 
passed upon by the board df supervisors at the first meeting 

following such payment and shall be entered on the minutes 
as other ·claims allowed by the board. 

Section 254-a2 of the Code Supplement, 191 3, among other 
things. provides as follows: 

Shorthand reporters of the district court shall be paid $8.00 
per day for each day's attendance upon said court under di­
rection of the judge out of the county treasury where such 
court is held. upon the certificate of the judge holding courts 
* * * where a shorthand reporter is req uired in the di -
charge of his official duties to leave the county of his resi­
dence or the city or town of his residence to perform such 
duties, he shall be paid his actual and necessary hotel and 
living expenses. not to exceed the sum of three dollars per 
day and transportation expenses as shall be incurred, not ex­
ceed ing in all two hund red dollars per year, which account 
s hall be itemized and approved by the presiding judge of the 
district court and certified to the county auditor of the county 
in which such expenses are incurred. and sha ll he paid in the 
same manner as the pet· d iem of s uch reporter is paid. 
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Section 1300 of the code, to which you refer, is as follows: 

In all cases where fees or compen!'ation, except a fixed salary, 
a re by the provi ions of this code, to be paid any officer o r other 
person out of the county or state treasurer, no part of the same 
sha ll be audited or paid until a particular account has been filed 
in the auditor's office of the county or state. verified by affida,·it 
and showing clearly for what services such fees or compen~a­
tion is claimed, and when the same was rendered. 

The last section is what is termed a "general statute," and e-xcept 
in specific instances provided by special statutes, appl ies to and con­
trols the fil ing and allowances of all claims for fees or co!npensation, 
except fixed salaries, which a re to be paid to any officer or person out 
of the county or state treasury. 

It requires, as a cond itiqn precedent, tha t a particular account, duly 
verified, of every such claim shall be filed in the auditor's office of the 
county o r state, as the case n1ay be, before it shall be audited or paid, 
and, in the absence of any other statute modifying the language of the 
section, no claim for fees or compensation could be lawfully audited 
or paid without1compliance with said requirements. Under the pro­
visions of section 353, a "special statute," which was repealed by the 
chapter in question, section 1300 was modified to the extent that the 
auditor might issue warrants for jury fees. upon the certificate of the 
clerk of the district"court without the same being audited by the board 
of supervisors, and by the provisions of section 471, also a "special 
statute," which the new act likewise repeals, the auditor was per­
mitted to issue county warrants [or jury fees without recorded vote 
or r esolution of the board of supervisors a uthorizing the same, and 
provision also was made for the payment of witness fees in criminal 
cases in section 4661, upon certificate of the clerk o r justice. 

Different constructions were placed by county officers upon t hese 
various sections, some of which we have termed "special statutes," as 
to the extent they limited or modified section 1300, and in many. if 
not all, the counties of the state, jury fees for services in the district 
court were paid upon the certificate of the clerk of the court without 
verified bills being filed with the county auditor or warrants issued 
therefor, and in some counties, witness fees in state cases, and for all 
attendance before the grand jury, were likewise paid upon the certifi­
cate of the clerk of the court oro£ the foreman of the grand jury, :1nd 
it was doubtless for the purpose of establishing a uniform system 
among the several counties of the state governing the issuance of 
warrants in payment of compensation and fees in these several classes 

OPINIONS TO THE AUDITOR OF STATE 93 

of cases, as well as providing for the payment of the court reporter 
of the district court, that the special statute was passed. 

In the construction of section 1300, we must give meaning and 
force not only to chapter 356, acts of the 37th General Assembly, but 
to section 254-a2, supplement to the code of 1913, and if, in the con­
struction of these two sections last above referred to, it is found 
necessary to hold they are an exception to section 1300, they can all 
be g iven force and effect; otherwise, they could not be given full force 
:r.nd .e~ect. General_statutes, as heretofore defined, may be modified 
or hmtted as to the1r scope and operation by special statutes or acts, 
and chapter 356, acts of the 37th General Assembly, and section 254-
a2, supplement to the code of 1913, are both special statutes enacted 
subsequent to section 1300, and as they are both in conflict with sec­
tion 1300 code of 19 17, they must be held to be exceptions to said 
section. 

\Ve think in construing section 353 of the code of 1897 prior to its 
repeal, that it was universally held to be an exception to section 1300 
of the code of 1897, and if it was an exception to section 1300, there 
is clearly as strong reason for holding that chapter 356, acts of the 
37th General Assembly and section 254-a2. supplement to the code 
of 1913, are also exceptions to section 1300 of the code of 1897. 

Section 1300, of the code of 1897, provides : 

In all cases where fees or compensation, except a fixed salary, 
a re by the provisions of this act to be paid any officer or other 
person out of the county or state treasury, no part of the same 
shall be audited or paid until a particular account has been filed 
in the auditor's office. 

Section 4 of chapter 356, acts of the 37th General Assembly, pro­
vides for the auditing of the account for jury fees and witness fees 
by the clerk of the court in divisions 1, 2 and 3 of said section 4, and 
when these are audited by the clerk and certified to by him, the audi­
tor is bound to pay the amount so certified, and section 8 of chapter 
356, acts of the 37th General Assembly, makes the clerk liable upon 
his official bond for an erroneous certificate in connection wit\1 said 
fees, thereby giving to the county greater security with reference to 
witness and jury fees than it has ever had under the law prior to the 
enactment of chapter 356. 

There is nothing in chapter 356, acts of the 37th General Assem­
bly, in our opinion, to warrant a court i1~ holding that it was the in­
tention of the legislature to ch11.nge the rule with reference to jurors 
from what was originally provided in section 353, code of 1897, 
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which was repealed by chapter 356. If this conclusion is correct, 
then jury fees a re collectible upon the certificate of the clerk without 
any verified account as they o riginally were collectible under sec­
tion 353. 

Division 4 of section 4 provides for the per diem of the shorthand 
reporter of the district court to be paid upon the certificate o f the 
j udge holding said court. ~ ection 2549-a2, supplement to the code 
19 13, to which your attention has heretofore been called, provides 
for the payment of the reporter's per diem and expenses upon the 
certificate of the j udge. It surely is clear that this was t he intention 
of the legislature to place the per diem of the shorthand reporter of 
the district court upon the same basis as witness and jury fees, and 
inasmuch as they are on the same basis, and witness and j ury fees 
must be paid upon the certificate of the clerk of the court without 
the fil ing of an affidavit, then the per diem of the shorthand reporter 
is to be paid upon t he certificate o f the judge without the filing of the 
verified account. 

The repealing of section 47l of the code and the enactment of the 
substitute therefor, which is provided in chapter 356, acts of the 
37th General Assembly. shows that it was the intention to add to the 
exceptions of section 1300 a ll of the items mentioned in divisions 1, 
2, 3, 4 and 5 of section 4, chapter 356, acts of !he 37th General As­
sembly. 

I call your attention a lso in this connection to divisions 1 a nd 2 of 
section 5, chapter 356, acts o f the 37th General Assembly, which also 
supports the conclusion which we have reached in this matter. 

Division l provides for the payment of bills without the same be­
ing audited by the board, upon the fil ing of "duly verified bills," in 
certain cases, with the county auditor. 

Division 2 of section 5 provides fo r the payment of salaries and 
pay rolls which have been previously filed by the board of supervis­
ors "upon certificate of officer or foremen" under whom such com­
pensation sha ll have been earned, showing that the legislature had in 
mind the difference between the term "verified bills" and "certified 
bills" in the enactment of chapter 356, acts of the 37th General As­
sembly. 

\\' hat is the situat ion with reference to the accounts referred to 
m chapter 356, acts of th<: 37th General Assembly? \Vhen these 
accounts have been certified by the clerk or by the judge, or by the 
county attorney, or foreman of the grand jury, as provided in section 
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4, then the auditor is bound to pay the amount so certified by these 
different officers. If the certificate is erroneous, all o f the officers 
certifying, except the judge, have an official bond, and they are liable 
upo n their bonds for a false or erroneous certificate. T hese officers 
are made the audit ing board as to the bills or accounts referred to in 
said section 4, and the board could not disallow any o f these claims 
if they are properly certified to by such officers. There remains noth­
ing to be done by the board except to place these in their minutes and 
pass them merely as a perfunctory matter; a nd if they did disallow 
them, what would it avail, because they have already been paid law­
fully by the county auditor. 

It is, therefore, the holding of this department that the per diem 
of the shorthand reporters o f the district court should be paid upon 
the certificate of the judge holding said court, without the filing of 
any verified account in connection therewith with the county auditor. 

MARSHAL'S FEES. 

H. M. H AVNER, 
A ttorney General. 

The marsbal is entitled to collect tees In criminal cases In the superior 
court where the prosecution falls or where s uch fees cannot be made from 
the person liable to pay the same. 

October 29, 1917. 
Iron. F. S. Shaw, A uditor of State, 
' 

Dear Si r: Your request for the opinion of this department on the 
following question has been referred to me for attention: 

I desire your opinion on the following question: In a crim­
inal case tried under the state law in the superior court should 
the city marshal's fees in such case be paid by the county su­
pervisors as part of the costs in s uch case and then turned 
over to the city treasurer? 

Section 280, pertaining to superior courts, as amended by chapter 
12, acts of the 34th General Assembly, p rovides as follows: 

The marshal shall receive the same fees and compensation for 
serving the process of said court, and for oth er services required 
of the sheriff in the district court, as the sheriff receives for like 
services. But in all criminal cases in said court the marshal 
shall receive the same fees fo r his services as are paid to the 
constable in justice court. 

Section 512, being a part of chapter 6, t itle IV o£ the code, pertain­
ing to the duties of the sheriff and the fees of such officer, is as 
follows: 
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In all criminal cases where the prosecution fails, or where 
the money cannot be made from the person liable to pay the 
san~e, the facts being certified by t~1e clerk or justice as fa r as 
the1r knowledge extends, and venfied by the affidavit of the 
sheriff, the fees allowed by law in such ca es shall be audited by 
the county auditor and paid out of the county t reasury. 

Sections 4597 and 4598 of the code, perta ining to justices of the 
peace and their courts, fixes the amount of fees to be charged in such 
courts by the justice and constable,.or other peace officer executing 
the processes of the court, and sec tion 4599 refers to the fees 
enumerated in the two sections above and is as fo llows: 

The fees contemplated in the two preceding sections in crim­
ina l cases, shall be audited and paid out o f the coudty t reas­
ury in any case where the prosecution fai ls, or where such 
fees cannot be made from the person liable t o pay the same 
the facts being certified by the justice and verified by affidavit: 

Section 260 confers upon superior courts jurisdiction concurrent 
with the district court, except in certain specified matters, exclusive 
original jurisd iction in all actions, civil and criminal for violation 
of city ordinances, as well as all jurisdiction conferred upon police 
courts and concurrent jurisdiction with justices o f the peace. 

Section 267 fixes the fees in civil actions in the superior court the 
same as in the district court, except as other wise provided, andre­
quires the clerk to account for and pay over to the city all fees that 
may be paid into the court and also all fi nes for the violation of city 
ordinances. Of all o ther fines he shall render the same account as 
is provided for justices of the peace. In actions for the violation of 
city ordinances, if unsuccessful, the city is required to pay a ll costs, 
the sa~e as provided by law for the county in criminal actions prose­
cuted m the name and on behalf of the state and the fees in such cases 
shall be the same as in justice courts and be paid and accounted 
for as above stated and as otherwise provided by law fo r justices 
of the peace and their courts. 

It will be observed that by the provisions of section 4599 it is only 
the fees in criminal cases where the prosecution fails, or where the 
money ~nnot be made f rom the party liable to pay the same, that the 
cou~ty 1s made liable therefor, and a like provision. is contained in 
sectiOn 312, and section 267 makes the fees in criminal cases in the 
superior court the same as in justice court and to be paid and ac­
counted for as provided by law for justices of the peace and their 
courts, and I am, therefore, of the opinion that the marsha l's fees in 
criminal cases, brought fo r and on behalf of the state and where the 
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prosecution fails, or where such fees cannot be made from the person 
liable to pay the same, and such facts are certified by the proper 
court and a duly certified claim is filed therefor that such fees may 
be paid ou t of the county treasury. 

As to whether or not such f ces, when collected by the marshal, 
shall be turned o'·er hy him to the city treasurer, depends en­
tirely upon the contract or arrangement between such officer and 
th e city of which he is marshal. 

J. \V. SANDUSKY. 
Assistant Attorney General. 

E X EMPTION FROM TA XATION OF PR OPERT Y OF SOLDIER S. 

The law exempting homesteads. or other property in the event of no 
homestead, of soldiers. sailors and other persons In the mlllt.ary service 
of the u. s. does not require persons entitled to such exemption to make 
claim therefor, but It becomes the duty of taxing officers to ascertain 
from trustworthy and reliable sources of Information who a re entitled 
to such exemptions and see that the same Is granted. 

December 29, 1917. 

lion. Frank S. Shaw, Auditor of State, 

Dear Si r : This department has had numerous inquiries from vari­
ous county aud itors in reference to the exemption of soldiers and 
sailors, and in relation thereto, I desire to call your attention to the 
fact that chapter 380, acts of the 37th General Assembly provides: 

The homestead of all soldiers, sailors or other persons in the 
military or naval service of the Unit~d ?tates shall be exempt 
from taxes during their term of serv1ce m the present war; or 
other property to the actual value o( ten thousand ( 10,000) dol­
lars in the event of no such homestead. 

You will observe (rom the reading of this provision that it is not 
incumbent upon the soldier or sailor, or person in the service of the 
United States to claim this exemption, and inasmuch as many of them 
who are enti-tled to this exemption arc now in the trenches in France, 
and others of them are in the great centralization camps in this coun­
try, it is, in my judgment, the duty of the taxing officers to ascer­
tain those who are entitled to this exemption and to see that the 
exemption is given to the various persons entitled thereto. 

I call your attention to the fact that t his department has already 
ruled that the exemption does not apply to any part of the taxes for 
the year 1916; but that the exemption above provided is granted to 
any person engaged in the military or naval service of the United 
States who served any part of the year 1917, which tax will be pay-

7 
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able after January 1, 1918, and for the fu ll term of the service of such 
soldier or sailor. 

I suggest that you direct the county auditors of the various coun­
ties to ascertain what persons from their counties were engaged in 
the military or naval service of the United States for the year 1917 
or any part of said year, and as to such person, to see that the exem; 
tion provided by statute is given and proper action taken by the board 
of supervisors of the various counties with reference thereto, remit­
ting such taxes for the year 1917 as are covered by the exemption 
above provided. 

The county aud itors should be required to direct the assessors to 
a~certain. through proper questioning all persons who are now in the 
military or naval service of the United Sta tes government for the 
purpose of completing the list of those entitled to the exemption for 
the year 1918 as far as possible. This should be ca refully done to 
the end that the exemption is granted to every man entitled thereto, 
and al o to see that the exemption is not allowed to those not entitled 
thereto. · 

H. M. HAVNER, 
Attorney General. 

TA XATION I N CERTAI N CAS ES. 

Genera l discussion as to fixing value of shares of stock on insurance 
companies for laxation; appeal from city council acting as board of re­
view; and surplus whether considered money or credits. 

February 21, 1918. 
Hon. F. S. Shaw, Auditor of State, 

Dear Sir : I am direct~d to answer your letter of recent date ad­
dressed to Attorney General Havner. 

You ask, first: 

In fixing the value of the shares of stock of insurance com­
panies having capital stock and named and referred to in sec­
tion 1333-a of t he code of 1913, should non-ledger assets o( 
interest due and accrued on mortgages, bonds, etc., and un­
collected deferred premiums be considered, in fixing the 
value ? 

It is our opinion that these items should be considered in fixing the 
taxable value of said property. Such insurance corporations are as­
sessed by express statutory provision under sections 1323-24 and 25 
of the code of 1897. 
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Section 1324 of the code provides that if the assessor is not satis­
fied with the appraisement and valuation furn ished by the institution, 
he may make a valuation of the shares of stock based upon the facts 
contained in the statements required, or upon any information within 
his possession, or that shall come to him. · 

Section 1323 provides that the assessment is to be on the value of 
the shares of stock of such co'rporations on the first day of January 
in each year. 

In arriving then at the value of the shares o£ stock, it would be 
necessary to take into consideration all the property and assets of the 
corporation, of whatever nature and kind. It would be unfair and 
inaccurate t o fix the value of the shares of stock of such cor-
poration upon any other basis. · 

Y ott ask, second : 

_In case the c_ity _council, acting as a board of review, has per­
m•tted co~pa~ues m the past to deduct these items specified, has 
that any bmdmg force on county authorities if such deduction 
is found to be illegal? 

The deduction referred to, we assume, relates to the items of the 
corporations above referred to. This being true, it is our opinion 
that the action of the board of review is <:onclusive and absolutely 
binds the county authorities, unless the proper county authorities 
appeal from the action of the board of review to the district court as 
by law provided. This is not a case of omitted property or fa ilure of 
taxation, it is a question of erroneous valuation of property that has 
been li sted and taxed and the remedy for such illegality is not by 
section 1835 or section 1374, but, as before stated, by appeal to the 
district court. 

You ask, third: 

Under section 1333-c, can the surplus of mutual insurance 
companies be taxed as moneys and credits and assessed at $5.00 
per thousand? Same <]uery as to stock companies. 

Under section 1333-c, moneys and credits of all mutual insurance 
companies and stock companies engaged in the insurance business 
should be assessed, except county mutual and fraterna l beneficiary 
associations not organized for pecun iary profit; the surplus or other 
funds named in said section, which is to be deemed a debt is to be de­
ducted under section 1311 of the code, includes only the surplus or 
other funds accumulated by such corporation or other association for 
the purpose of fu lfilling its policies, certificates or other contracts of 
insurance and which can be used for no other purpose. 
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Before thi:. section m1s amended b\' <cction 258 of the acts of the 
37th Gent·ral ,\ssemhly it \Ia' nccc~~ary that the said >urplus or 
other funds which 11 l·rc to hr deducted under 'cction 1311 of the 
code to he accumulaH·cl "pursuant to law. ih contract of in•ur­
ance. or it.;; artich·o; of inro rporation" and thr exctptions of taxa­
tion did not apply to surplu or ther fund• of the in,urance com­
pany othen1 isc acctuirt·cl. 

In~. C. vs. Board of Jh·dcll,13llowa254 

The exemption no11 i hro.'ldcr ,md not <o limited a< it 11as before 
the amendment made hy the J7th C.cner~l A.-embl) <o that now the 
~urplus or other funds acrumulatt·d b) such a«ociation or corpora­
tion is such as is arcumulatc<l for the purpo'e of fulfilling its policies, 
ccrtificat~·s or other contract- of in~urance. an<lwhich can be used 
for no other purpose. 

It is not ncCl'ssary now that such surplus or other funds be accu­
mulated by said corporations or associations pur:ouant to law, its 
contracts of tnsuraliCl' or its articlt•s of incorporati(jjl. Therefore, 
the surplus or other funds of tlw insurance company collected and 
held hy such compan) for tht• purpose of hllfilling its policies, cer­
titic~lcs or otlwr contracts of in,urance, and which can be u~ed for 
no other purpos<·. is not a"e"ahle unrlrr <t·ction 1333-c as moneys 
and credits, hut the surphl> or other funds of such corporation or 
association, 11 hkh is not for the Jlllfl'("f nf fulfillin~ ib policies, 
n·rtificatcs ur l·nntracts nf in,uranct· an<l which is not dedicated 
for that purp•>se and that purp<~'t only. may be a>'C'•ed: that is. 
in urckr to ohtain the ext•mpllon mentioned in >ection 1333-c. it is 
nccessar) that the !;tlrplu< or other funds be dedicated for the 
-.pccific purposl' and the u<e only of fulfilling it~ policies. certifi­
t·atc, or ntlwr contracts of insurance. 

\\. KI~DIG. 
:\<,l<tant •\ttorney General. 

DOG LICENSE FEE. 

Dog license fee rollecttwl under chapter ;o tan 31tb General Assembly 
not to be collected annually. 

July 27, 1918. 

lIon. F. S. ~haw. Auditor of State, 

Dt•ar Sir: \ \' c h~ vc a rl'<)lle't from you for an opinion, on date of 

J ul) 26th, as follo11 ~: 

\Ve desire an interpretation of the meauing of chapter 50 of 
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the la11' of the 37th l.t·nrral A><cmbly upon two points relating 
to the wunty offin·r,' dull· in the matter of handling the pro­
Cffd' oi tht dog licrn<c fl'C provided for by the above-men­
tioned cl~1pter. 

F1r>t. J, tht· rl'~ti,tration ftc provided for by section second 
oi chapter :.0 to be collected annually, or i, it a perpetual li­
ctnse fee? • 

"econu Should the proceed, of ,aid licen-e, 11 hen collected 
by tht' county auditor and tnrncrl o1cr to the county treasurer. 
be dtpo,it(d in the count) fund' or a< a fee of the office of the 
county auditor, or 'hould it be treated a' a tax nnd deposited in 
the dome~tic animal fund? 

In an IHr to your tlr<t que,tion, l do not find anything in chapter 
50 of the la11' of the .lith C.t·ncral \"embly, which requires the li­
c~n;e fee to I~ rnllectc<l annually. and apparently thi' is not the inten­
tion of the lcgi,Jature, the apparent purpo<e being to afford a means 
ui ult•ntitication of tho'r dog~ upon which a license fee has been paid 
a~ di<tingui,ht·<l r rom tho>c upon which it has not been paid. I am 
al•o inclined to this opinion hy n·ason of the fact that other statutes 
provide for the collection of a regular tax upon dogs. 

In answer to your st·t·nnd lf\ll''tion, I beg to say that 1 do not re­
gard lhe lin·n,t• fn·, wlwn collected, as a tax to he placed in the do­
ml'<t c an11ral fund. hut on the other haml. it is more in tht• nature of 
n fcc to be r •llcctt·d by tlw rounty auditor and turned over to the 

unt) trca urtr as a part of the county fund. 

F. C. DAVIDSO~. 
,\,,i<tant Attorney General. 

DEDUCTION OF REAL ESTATE IN ASSESSMENT OF BANK STOCK. 

Tbe nlue of real estate u ftxed by tbe asse sor Is the value to be 
taken when a deduction Is m•de from capital 1toclt of bank or other 
corporaUon. 

~[ay 16, 1917. 

Hon F S !'>ha11, Auditor of State, 

Dear "ir Your reque<.t for the opinion oi this department on 
the foll011 ing prop >-ithn has been a<,igncd to me for attention· 

In the duluclion of the value of real e,tate from the total 
1-alue uf capital 5tock of b.1nks or other corporations, should 
the nluc of such real ~state to be deducted he lhe value fixed by 
the ns e •or or othtr taxing officer or ,hould it be the value re· 
turn<·d by the bank or other corporation of such real e~tate? 

Sccuon 1322 of the 1913 supplement to the code provides that 
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sh.u~, of cnpital stoc·k ol national, state and sa"ing> banks and loan 
and trust corn(>:~n"'' <lull II(' ~.-~s•"<l to Hlrh banks and tru~t com­
panies. 

To aid then< r<s.or '" fixn11: the value of -uch 'hare' the corpora­
tion is rcquirM to furni•h him a 'erifird 'tatcment of the variou; 
matters mentioned in section 1321 of the 1907 -uppk-rnent which ~han 
also •how 5eJX~ratdJ the nmount of capital Mock and the surpluo and 
unclh·i•lt-d earning, nn<l f rnm such <tatcmcnt and other information 
obtainahlt', he is to fix the '""lue of <uch stock. 

In arri•ing at the tQUI 'alue of the <tock of such corporations the 
amount of their 1-apital artually imestcd in real estate owned by them 
<hall be t!Mu•·te<l from the real value of 'uch shares and 5uch real 
estate •hall be as•~•<:< Ins other real rotate 

St'Ctiun 132~ pru,;<l<'5 tl~~t if the a'<essor i, not satisfied with the 
apprni,enwnt an•l \'3luation furm•hrd a~ provided in sections 1321 
and 1322, he mav make a valuation of the 'hares of stock ba<ed upon 
th~ facts eontai~t·d in the statrm<·nt< furni•hed him under the pro\'i­
<ions of s.~id ~cetion•. or upon any information within hi• possession 
and in citht•r m•~ a<ses• the 'lock at the valuation made by him. Thi< 
section furtht·r provides th.~t. 

In deducting, unrlrr tht• provi<ion' of this chapter, the value 
of real estate from the a~tual value of the properties. shares or 
eapitnl ~lh<k of anv t~rson, firm, as.•<~ci:llion or corporation, the 
actual l':l!ur :at whi,·h ,_.;,1 rtal estate i< valued by the a«essor 
or other taxinl! nOirer or hod)' where the same is a<<es,;ed, shall 
he the 'alur tht•re<of · 

It i< from the nppare11 (>r pos•il>ly npy>.~rmt conflict between the 
pro<isions of Stt'tion 1.\22, which rt"'ds a< follows: 

In arri•ing at the toll! I value of the share< of stock of <uch 
cnrpon1tions, the amount nf thtir capital artu31lv inve-ted in 
real ~late. ownrd l\ them, shall be dedurtM from the real value 
oi such <harl'JI • 

with the l>rmisions of •~tion 132~. \\hich rCid< a< follows: 

In det.lucti.nj:, under the pro•i ions of thi< chapter, the value 
of r;tal estate from the nctt13l value of the properties. share< or 
c:apttal stock of any person, finn, association or corporation. 
the actual \-:tlue at "hich sai<l rnl estate i- valued !"· the a•· 
sessor or other Lnin1: officer or bod•· where the same i< a.-
sessrd hall be the ' luc thereof. • 

ihat the doubt or uncertainty ari~ u to whrthu the amount •·actu­
ally imested in real ~."State," as prmided in <t'Ction 1322 or "the actual 
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<'3lue at which 5-~ul rt'31 .state is valul'd bJ the a<sessor," as pro,ided 
h) section 1324, IS to rontrol or govern, 

I am fr<'C to say that the L~nguagc is some\\ hat coniu-ing. but, as 
the supreme ec.onrt 113s h.~d occluion to pa.<s upon the qur-tion nn<l to 
construe the t\\ o sections, I •hall be content wtth gh·ing the ronstruc­
uon pla('('tlllpun them b) the eourt mthe case of \nile) lmestmrnt 
l.o. 's. Boord or Re.ie\\, 152lo\\'3 1H In that case the question was 
\\hcthcr the •-alue or the real e tate to be tlcductc:J from the capital 
stock of the coryxorataon wa< to be <letcrmined by sectiOn 1322 or by 
seer ion 132~. nnd the court, in nn cxhausti\'C opinaon by Judge Ocem­
t'r, hcld that the bt:cr St'Chon rontrollcd It therefore follows th>t it 
>S the \'lllue of the rl'ali.'State, a~ fix<'<! by the a''e"or, that may be 
cle<lutted from the \Olluc of the capital stock. 

]. W. S.\XDUSKY, 
• \ssi t~nt Attorney General. 

WHEN MOTOR VEHICL.E FUNO APPORTIONEO TO CITIES. 

Motor •ehlele ftn•l ohoul•l not be apwrtt .. ned omonc ciiiH talllll&' to 
die cPrtlflt•d atartmPnt showtna numbf'r of mllea of unpaved etreeta. 
Trea•urers •houlcl not dt•la) to malc:e his appoorllonntent to ctttea 10 com• 
pl,rtn1 wltb lllw awt~ltlna the drlayetl atatenu•nts. 

,\pril 13, 1917. 
llnn. F. S. Shaw, Audttor of State, 

Jlc:ar Sir: I hwe your Tl~IU6t for the opinion of thi> department 
on the follow in~: qtu:stion~: 

\\ill ym Jlle:t•c gi1e me your oOic1al ,;pinion nn the fc,l· 
lo\\ i ng <illfStl nn? 

Stt·tiun 1571 n ll, ~upploncntal Mlpple~m·nt to th~ code, 
1915, prmules th.~t the ctmnty treasurer &h.~ll npportton the 
motor -.hirle {unci rl'<·eh-e•l from the treasurer ot state on the 
lxa 1s of un))3vcd road< an<! street<. It also provirles that "for 
the rurpOSt <>f mak111g surh apportim-: cnt the Cll>: or town 
hal file 111 the C•ffi<'e of the eount> treasurer a cert1fied state-

ment c.or the number of nulcs of unp:necl street• "-ithm such city 
or to\\ n, and the county aud1tor !hall make a hke statCR'Icnt of 
the number of nulcs C!f highw:l\ out tdc the lumts of Cities and 
town 

hnt If a cit) or tO\\ n elMS not fil" a ccrtiliatc "ithin the 
lime fixed by tl tlltute. I. II entitle I to its proportion or such 
fund? J'r td~'<l su he rtili te 1• filed before d1stnbut on by 
the trea urer? 

~cond If a Cll) or to\\ n fa1ls to file any ccrh.6Clltc at all, 
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even after fail notice. is it entitltcl to participation in the distri­
bution of this fund? Ii '0. on \\hat !Ja,is? 

Third. Inasmuch as this ct·rtilicate ts the basis of the appor­
tionml'nt, must the tre;tsurer dt•lay the apportionment to the in­
convenience of cities which ha' e complied with the law or 
should he procl'l·d to m:~kc the apportionment on the basis of the 
cc.:rtific:ales which have heen propl'rly filed? 

enclose herewith copy of opinion we rendered C. H. Stafford 
county attorney of :\luscatine county. which answers your fir,t 
question. 

As to the second que,tion. I am of the opinion that the filing of the 
certified statement, on or bdore the dates fix<·d in the statute, cannot 
be clispen,eil \\ ith or unreasonably delayed, and when a city or town 
fail~ and n•fu-e.; to file with the county trea,urer the certified ~tate­
mcnl showing the number of miles of unpan·cl streets within the cor­
porate limits of such cit) or town. it would be proper for the treasurer 
to proceed to make the appo wnment of the funds in his hand 
among the several cit ic~ and towns of the county that had complied 
with the law. by filin)! their n•spec• i\·e ~tatements "ith him, regard­
less of what the ri!,!hts of any city or town so failing to tile such state­
ments would have bt•t•n had they filtd the same and complied with the 
law in that respect. The statute does not require or contemplate that 
the trea~urcr should "end notice to a city or town, that he might have 
reason to hclicve woulcl be t·ntitled to receive a portion of said fund. 
if it had complied \\ ith the Ia\\, hy filing the necessary certifird state­
ment, and had failecl so to do, hut it \\<JUid, doubtless, be wise and but 
a r.-a~onahle precaution, for the treasurer, at the expiration of thr 
time for filing such statemulls. to -~·net a tet day written not ice. b) 
rq~istcrcd mail. to the proper officer of such city or town, calling at­
tention to hi, failure to file such statement, and that, at the expiration 
of the time fixed in ,:tiel notice. the city's right to any portion of ,uci' 
{unci would be forfeited. 

\s to th<' remaining question thert• t':ln be hut one answer. ~o pro­
' ision is made in the statu!\• fM the treasurer to delay or po-tpone 
tlw apportionment and distnhution o[ the funds in his hands, after 
the dates fixed in tlw 'tatutt'. therefore. he o;hould and must proceed 
to detennine the apportionment on the b3sis of the number of miles 
of unpaved streets within the corporate limits of the cities and to\\;ns 
of hi' county, as :-hm\ n by the certified statements on file in hi office 

]. W. SAXDli!::>k \. 
Assistant Attorney General. 

OPI:-:10:-:S TO THE AUDITOR OF STATE 

MUNICIPALLY OWNED PUBLIC UTILITIES EXEMPT FROM 
TAXATION. 

lOS 

ll!unfclpally owned waterwork~. gas and electric light and power plant!<, 
although charging rental to patrons nre exempt !rom tuxatlon. 

April 13, 1917. 

Hon Frank !::>. Shaw, Auditor of State. 

J>, ·u Sir \\'e have your request for the opinion of this dcpart­
mt•n 11 th iollowing facts: 

Arc municipally owned waterworks plants, ga~ plants and 
electric li~ht and power plants exempt from ~axahon a.s prop­
ertv owned b\· a citv and de,·oted to the use ot the pubhc when 
patrons are cl1arg-ed for water. gas and electricity? 

'-'ection l,'D4 of the 1913 supplement to the code, paragraph I , per· 
taining to the asse-,ment of taxes. i' as follow~: 

Till' following classes of property arc not to he taxed: 
1. The property of the United Stat s and this state, includ· 

ing uni\'ersity, agricultural collq.:-c ani school lan~s; .the prO~?· 
crty of a county. township, t•it), town or sc~ool dtstnct or nu­
litia company. when dc\'oted t'nllrely to publtc u~e and not held 
for pecuniar) profit; municipal, ,,h~>l :1nd dram~ge \)(!nds or 
certilkate.; hereafter i-sut·d; puhltc grou~d.:;, m.:luchng all 
plact•s fnr thl' burial of the ckacl. cn·matorttuns, tlw l!llld 011 

\\ hich thev are I milt and appurt~·nant tlwn:to nc:t cxceechng otw 
acre, o long as no dh•irlend• or. profit~ arc. d~n\ecl ther~front: 
tire t·ngttles ancl all implcmcnt' lor extt!lg~tblmtg fires. \~ tth tht. 
grounds used t•xcJu,ivc·l~ for thdr htulchngs ancl mccttugs ot 
the fire companir,: no deduction from thl' as•t• ~m<'nt n£ the 
,tack of an\• bank or tnt t compan) shall be pernutted hecat~SC 
of such hatik or tnbt c•cunpany holding such bonds ancl certifi­
cate a ma\ be t•xempted abo,·e: 

'I here ts a co~tlict of authorities on the question of e-xempting 
plants of the charartt•r you tlcscrihl' from taxation. Ther~ is a l~nc 
of case' in ~ew I lamp-hire, Xe'' \'ork and Pennsylvama holdmg 
that such propertic~ are not t•xetnpt from taxation \\ hile, on the other 
hand, in the tat1·, oi Colorado, Comwcticut. Kansas, Kentucky. ;\[as· 
s.1.chu etts. Michigan. 1\ew Jcr-ey. 'I l'nne~sce and Virginia su~h .in· 
stttut10ns are held to he exempt from taxation under statutes Stmtlar 
to our 0\:n. 

ln the ca e of Sumner County Commissioner' ct al vs. City of 
\\ellington, K:m~as, reportt·d in()() L. R. \. R50. the questiun of the 
right of a municipally o\\ ned wat(•rworks plant to he exempt from 
taxation \\a determined and m:merou" authorities from the several 
states ahoH' name(! \\ere r~viewerl ancl the court held ac; follows: 
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,\ watt·rll urks plont m\ n~d and operated by a city is exempt 
from ~axat"'n ancl the luct that water i< furn',hed by the c11 , 
to CtliZCllS and other con<umcrs at pre"Crtbed rentals does not 
affect the ex<mption. 

This we lx-licH to be good l;m and we are, therefore, of the opin­
ion that munictp:~lly owned 11aterworh plant•. ga' plants and 
electric hght and po11 c•r pl:~nts ~"" iug the public at preocribed 
rentals or ch.1rg~s are exunpt fn·m tax:~tion un<ler our statute'. 

} . \\ SA~.fDUSKY, 
\"i•tant Attorney General. 

TAXAT ION OF POW ER PLANTS. 

Tbe nluatlon o( a powor pl.ont •Y be tAken at any date between Janu 
ary %d and April lot Cor lAxation purrooeo. 

April 30, 1917. 
lion F. S. Shall, Auditor of StM._., 

Dear Sir: Your re<tllt't lor the opinion of this department on the 
following fuel• has btcn nssrgned to me for attention: 

Within tht• rity ol '\n hn.t there " located a dam and power 
plnnt, cn-.:H·<l on l.tncl "'' 11c·cl by the Ci111.cns Gas Co. This land 
•~ knuwn '"lot 1. nne! is allloc.ttccl within the incorporated town 
of :-.la•lma _nne! '!~d~""'' tht rivt·r '"'" and some land adjacent 
on ~•thor $111~·· I h•• _clam and pnwcr lmusc wrr~ er~-cted, the 
work lx-gnlnmt; thr hr•l part of thr year 1916, and is about 
wmplrtL•cl at till· pr~S!'III lull<' The water 11a' not held bv the 
dam unul •lx•!•t the• lir&~ 11wk in \larch. 1917. but since that 
11111<' hatlx-en 111 <•t•eration :md dcctrkal current produced. Be­
fort• frt'('lmg thrs ti11n, rt was nrccss.1rr to purchase a large acrr­
:tg<' of Janel Jx,, c the ri\tT for nvcrftow puq>o<es, the land be­
mg purch.uc.J L) the Cedar \',,lie,· l.ight nnd Power Company 
th~ ~me rontt<UI\ that originally '"'ned lot I no\\ owned L\' 
the Cruz ens vas Com1 an) 'J h~r 111 ro romp:mic·, :tre both for­
etgn corporuhons and appear to I~ working under the <am" 
IOCJI ma~13gcrnent 'I he trunsfer of lot I b' the Cedar \'allev 

f
Pcow\\ er ( omp:1~1 to the Catizms (~M Compan)· 11-a,, made :;om-;. 

montlu prror to the lqmnmg of work on th<" new dam an•l 
pm•:er house. There II a< alro:~ br~:c tile drain built and erected 
dunng tbc snmm~r ol l'llli h) the C<'dar Vallev Light and 
Po11e~ C~pany dt;aining <utain land~ north 0 ( the cih' and 
mlJI
1 

.1> 1"l: anto th~ rt~'tr immcdrateh helow the tbm Th.i< tile 
' ram rs all 10<:'8tM \\1thnt the in<'orpomted toll n of :\'a<hu.'l and 
alro e~ted for the purpose of rc.lnctllJ! the amount of land that 
otherwt<e 1\oul.t ha~e had. to lx- purrhased for overflow pur­
P?Ses, the co•t of s:u<l •lram and drke being considerable po~-
srbly $10,000 to $15,(00. ' 
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AU of thts land th:lt h:l! bttn purch:iScd fur o1~o" pur­
poses and llhtch ~ t the company lD the nogbborbood or 
$100,(00, n<m Mn"flrodUCIIve exccpunc as tt LS necesgry for 
the m;unten:UICC: o£ the d:lm and pi)\\Cr house Jocntcd Wtlhtn 
the to" n o( f\;ashu:a. ThLS J>ropcn' bclongiltg to the uuzens 
Gas Con p:ID\ was assessed by the Nashua assessor on March 
31, 1917,and tat ll 1-aluc gn~n by the maruger of 53td comp:~oy 
The board of c:qmhz:auon at tis rq:ubr mttt ng m Apru raised 
li:lid taose!'lntCnt, takinc mto considcrntion m utd tnct'Qscd as 

sn101t the \-alue ol :!!:ltd tlowage rights, dtkc and ule dram 
"" t~ a pan o( the \'llluc of the local plant. The COIIljXlD) 
owning d o•crftow land• obJcclM to the mereascd aueu 
mmt, rontendt"': th:at nil of s:ud overflow bnds hould be taxed 
m the tllxing diStnct "here located 1'he cin of :o.;ashua con­
tends that m the ltght .. r the cnse C.::tt) o£ Oskaloos.'l 's. \\ nter 
C"omp:~ny. 84 lo"-a 40i, the value of the ftowagc nghts, dike and 
ule <!rain would Lc con tdercd tn the light of appunc.unccs to 
the m:un plant locutc~ "Jthtn the t"" n and that the e-ntire prop­
crt) nf both of s;wl comp:Uii~ should be t:Lxecl at the sttu.s of 
the n~:~in pbnt 11ht It ts lcocntcd \\ithin said to11n. 

I irst \\ h.'lt '"' '" h ll• know l!l whether or not the tuwn of 
Snsh\13 is justtficd m taktng mto constderat10n all of the llp­
purten.'ln(•Oi nhov" menttonl!<l "hirh are used in conn~tion "ith 
the op~r:•timt of 11:ud <bm and power pbnt and "hkh are n 
ueccss:Lry pan. 

:S..~ond b it not {act that in the ca$C above cik•l th~ land 
purdta~d f<>r uvctllO\\ purpo•cs, \\ hcthcr \\1thin or outsrde the 
mcorpornt~e l tu\\ n of :-.1 l!hua, h: .. now lo~t rt• '"'""' "' land nnd 
iu tt•'lt taxll c •hstrict 11 could ot, 1 I t.•xccl nt all, be not taxed at 
simpl) a nominal \-nlur ~ 

1 hi rei. h not oll olth<' money <'Xpcndcd by .-it her or both of 
1!-.rul compamc• fur the purdt:t~<' ol nvl'rllow l:tncls or C>ther ex· 
~n<lllnr< for Improvement• matlr, all lncidt'llt to the cr«tion 
nnd rruuntenance uf s:11d •lam to he consuiM'ed ns n part of the 
1-nluc of the dam nnd I'"" rr hou e locat""d on lot I of s:ud to VI n? 

l·ourth If at saul a•IJOUnted meetmg tt houlcl Lc found that 
t;.:oicl to\\n shonld cun ad~r the \alue of nr•l fto11-age richu lo­
c:ned outsitlc of 5:1td town as a part hf local \'llltl.'ltioo Mid it 
should be ( ound that the a ment as ratsecl is st11l too lo\\, 
11ould hMc the pown at tts ndjoumed niC'Ctmg to funhcr an 
aco e sai I a mcnt? 

F1fth Another qu lton that has been raised in this matter 
relat to the t tm' at whach real btc l!l actmDy assessed The 
p~IJ abme mrnu ned was under process of con tructton 
on anuary I 19 17, but not 111 operation. but tt was tD operation 
on !oreh 31, 1917, the daJ of as es ment For JIW'POSCS o£ 
axntton, ,..'l i the t .,..n be pemutted to drtennine the 1-:ahution 
S of the cby of D ..,..nt nr nn the d:ly f January preceding l 
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The principal qu~tion of the town of :-/ashua is one relatin~ 
to its right to t~x the value represented by the purdla&c of the 
overAow lands located outside of the corporate lumt> of the 
tOIVO. 

Sixth. In the event that you hold all overflow land lo­
c:ucd out.idc the Nashua taxing district should be taxed wher< 
lrJ<:ated, would it be pcrmb,ible to consider t!le .enhanced value 
that might attach to the property located wathm the town be­
cause of It• proximity to the reservoir lying immediately above 
the <lam aucl in auoth<rtaxmg district? 

Seventh. Jn other wurds, may the city in nrrh•ing at the 
actual value of the dam and power plant consider the original 
cost of the plant, their location, their access to the n.ece>sary 
water supply, the time of duration of franchise, the demand for 
electric cu rrent produced, the capacity of the plant, the actual 
revenue derived therefrom togetht r with the actual phy~ical 
value of the property? 

Eighth. \\'Ill the town in arriving at the acttml value of the 
plant loc:at~d within the city necessarily view tht· plant in it­
entirety in arriving nl the al'iual value of that t>Ortiou of thr 
plant lucated within the city? 

I will endca,or to answer, as best l can, the several questions in 
the order propounded. The rule which would otherwise. doubtl~. 
govern the asse:;sment and rax;ttlon of property of this character, Ita•. 
;t~ I view the sicuntion, be~n changed by section 1343 of the code. and 
the que>tions propoundc.>d nou'l be soll·ed in «ccordance with the pro· 
visions of that ~tnune the part thcrCI'I cxpre$sly pertainin~ to the 
l""t>o•itions pre•cntcd is as follows: 

• • • the land!<, bualdmg~. machinery. track•. pole• and 
wires belonging to lndh'iduals or corporations I urnishuag e1c<· 
tric light nr power • • • shall be listed and ;~sse«cd in the 
a"~S<ment district where the same are situated. But where 
any •uch property except the c:tpotal stock. is <itu:twd partly 
'~ ithin lind par.tly without th(• limn, of a city or town. ,u,·h por· 
t<on• t>f the '"'d plnnt >hall he a~'~"ed 'el>.~rateh. :tnd the pM· 
t1C>n wtthh1 the !)aid city nr tuwn ~ha ll he a:--se!<oACCi ns nbo' ~ prt~ 
vide<!. and the r><.mitln W<thout th~ '3id city or ttlwn ,hall be 
nsse»cd in the di,tnct or di>;trict- in whidt it i, lo(-ated 

Notwith•tundmg the foregoing pro\ision,, l am of the ,,pinion 
tlw.t the first question 013) he an>wered in the :tflirmative. That i-, 
the asse<sor may tak~ im" considcmtion all of the appurt~nan<C> d• 
,;nibtd in nrrivin~ at the \aluc to be pla~cd npon the property in tlt~ 
t3xing di<rri(t of Xa<hua. thou~h tbe considernti!ln oi the propertY 
M a whole. wall not permit ~riding the value oi <nch pan ,ituatcd •>Ut· 
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side the Nashua district, to the part within such district for the pur­
pose of taxation. 

As to the second question, I am of the opinion that it must be an­
swe red in the negative at least so far as the lands situated outside the 
taxiog district of Nashua are concerned, lor by express provision of 
the statute such lands shall be assessed in the taxing district in which 
they arc located. 

As to the third question, I am of the opinion that it must, with 
certain qualifications, be answered in the negative. 'Tis true that 
the flowage right as well as the embankment and the tile drain are 
appurtenances to the dam :and power house and would, doubtless, 
pa,;s with a conveyance thereof, but to the value and extent that they 
may b'e regarded as lands, the portions thereof s ituated outside the 
taxing district of Nashua must be assessed in the district in which 
they are located. 

As to the fourth question there can be no doubt, I think, about the 
board of review having the right to increase or diminish the valua­
t ion of any property in the taxing district prior to its final :1djourn· 
ment, but if any part thereof is ra ised notice thereof and time and 
opportunity to make objections thereto must be given the same a s 
though such raise or increase had been made at the first or earlier 
meeting of the board. And in this connection 1 deem it wise in view 
of the fact that the notice and lime necessary to be given might ex­
tend beyond the date lhed in the statute lor the completion o f the 
duties of the hoard. to call your attention to the case of I lawk Eye 
Lumber Co. vs. Board of Review of the C ity of O~kaloosa, 161 Iowa 
504. where it is ruled that section 1370 of the code. which provides 
that local boa rds of review shall meet on the first Monday of Apri l 
and sit from day to day until its duties are completed, which shall be 
not later than the fi"t day of May, is not mandatory but directory. 

As to the filth quest ion there appears to be a diversity of opinion 
concerning the time of assessment of real estate, whether it s hould 
be valued ;os of the first day of January, or. as of the day on which 
the assessment is actually taken or made. The statute. sect ion 1350, 
provides that, 

Proper_!)• shall be t.~xed each year and personal property 
shall be hstcd and assc~scrl each vear in the name 0 { the owner 
thereof on the first day of Janua.rv. Real estate shall be listed 
an<~ valued in ca~h nrld numbered year. and in each year in 
whtch real estate os not regularly assessed the assessor shallli~t 
and a~sess any real property not included in the previous as-
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sessment, and also any building erected since the previous as­
sessment, with a minute of the tract or lot of land whereon the 
same are situated. 

This section provides that personal property ~hall be listed and as­
sessed each year in the name of the owner thereof on the first day of 
January, but no such provision is made concerning real estate. Sec­
tion 1352 provides that, "Each assessor shall enter upon the discharge 
of the duties of his office immediately after the second Monday in 
January," and section 1365 pro\ ides th:.t "the assessment shall be 
completed by the first day of April, and the assessor shall attach to 
the assessment rolls his oath, etc." Section 1350 provides that "prop­
erty shall be taxed each year,'' and the word "year," as therein used, 
doubtless means calendar years, beginning on the first day of January 
and ending on the thirty-first day of December. Section 1356 makes 
it the duty of the assessor at the time of making the assessment to in­
form the person assessed, in writing, of the value put upon h is prop­
erty, and notify him if he feels aggrieved, to appear before the board 
of review and show why the assessment should be changed. A nd, 
while the ~alue of the property for the purposes of taxation, might 
n~t matenally change between the first day of l\farch following, it 
m1ght so change by improvements being placed thereon, in many in­
sta~ces the value thereof might far exceed the value of the land upon 
wh1c~ they were placed, a~d hence the necessity of there being ;t time 
ce.rtam whe~ such valuatiOn should be fixed. A single illustration 
will be suffic1ent to demonstrate the wisdom and justice thereof. Sup-
p s "A" d "B" d o e an owne tracts o£ real estate of equal value in .the 
same taxing district on the first day of January, and on the first day 
the assessor entered upon his duties, being the day following the sec­
ond ~fonday in January, he would value and assess the real estate be­
longmg to "A," who in the time interventing between the taking of his 
~ssessment and the th irty-fi rst day of March following would erect 
1mprovements thereon increasing the value thereof five thousand dol­
lars, and on the thirty-first day of March the assessor would value 
?nd assess the r~al estate of "B," upon which there had been erected 
Improvements. smce ~he date when the property of "A" was valued 
a~d assessed, mcreasmg the value thereof five thousand dollars, and 
h1s a~scssment was ~1a~e on such increased valuation, would the law 
perm1t such an unfa1r distribution of a public burden? 

To answer the question we muc;t look to the statute. The time to 
commence th~ assessment is immediately after the second Monday in 
January, and 1t must be completed by the first day of April following. 
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As before stated, the statute requires personal property to be listed 
and assessed each year in the name of the owner thereof on the first 
day of January. This docs not require the assessment to be made on 
that date. I t is to be assessed in the name 0£ the owner thereof 011 

that date. The wording of that portion of the statute pertaining to 
the assessment of real estate is as follows: 

Real estate shall be listed and valued each odd numbered 
year, and in each year in. which real estate is not regularly as­
sessed t~e assessor ~hall list and assess any real property not in­
cluded m the prev1ous assessment. and also any buildings 
erected since the previous assessment. 

By the terms of the statute there is practically three months in 
which the assessment may be made, and, as before stated, unfair dis­
tribution of the burden of taxation will be imposed frequently upon 
the owners of real estate if the valuation thereof is made by the as­
sessor as of the day on which the assessment is made, and yet this is 
frequently, if not generally done, and results in more or less con fu­
sion, inequalities and uncertainties. which might be avoided if the first 
of January or other day certain were fixed to which the assessment 
would relate and as of which the valuatipn would be made. I have 
not been able to find that the statute fixes such date. It does, how­
ever, make it the duty of the assessor, at the time of making the as­
sessment, to notify the owner of.the value placed upon his property. 
He calls upon him for the purpose of assessing his property and to do 
so intelligently. he views it, looks it over. fixes the value thereof, for 
the purposes of taxation, enters the same on the assessment rolls and 
notifies the owner of the value placed thereon, and, the statute being 
silent as to the time to which the assessment then taken shall relate, it 
must be held to be on the date the assessment was made, which as be­
fore stated may be any time between the dates named for the begin­
ning and completion of the assessment. This view is strengthened by 
that part of the section which requires the assessor in the years in 
which real estate is not regularly assessed to list and assess any build­
ings erected since the previous assessment, not buildings erected since 
the first day of January. but since the previous assessment. 

H owever desirable it would be to have the first day of January, or 
other day certain. fixed as of which real estate should be valued and 
assessed. or in other words. to which the assessment should relate, I 
am constrained to believe that the statute does not do so. and that it 
is permissible thereunder to value and assess real estate as and of any 
date between the time when the assessment shall begin and be com­
pleted, namely between the day following the second Monday in Jan-
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ua ry and the first day of April and for this department to hold other­
wise would. as it appears to me, be usurping the proper and exclu­
sive functions of the legis lature. In other words the statute does not 
directly, nor by reasonable inference or implication fix such time, and 
it would, in effect, be legislation for this department to do so. 

Questions six and seven are so related and present but one ques­
tion, as I understand them, that they may be considered and answered 
together. Namely: May the city of Nashua, or rather the assessor, 
in fixing the value of the dam and power plant, consider the cost 
thereof, their location and access to the water supply, duration of 
franchise, demand fo r electric current. capacity for furn ishing same. 
amount of re,·enue derived together with the actual physical value of 
the property? These arc all proper and legitimate elements to be 
considred in arriving at the value o f the dam and power house, situ­
ated on lot 1 in the Nashua taxing district, but the value o f the land. 
wires and poles, if any. located in another taxing district , may not be 
added to the value of the property located in the Nashua district, for, 
under the statute. such parts of the property as are situated in an­
other taxing district shall be asses ed in such d istrict. The franchise 
itscl f may not, under the law of this state, be taxed as such , but t hat 
docs not prevent it being considered in a rriving at ·the val ue of the 
property. 

Question eight is answered in the affirmative. \ Vhile it is true the 
entire property may not be taxed in the ~ashua district, it is proper 
to view it in its entirety in arri,•ing at the value of the portion they 
have the right to assess and tax. 

J. \V. SANDUSKY. 
Assistant Attorney General. 

TAXAT I ON OF bAN K STOCK. 

The assessor fixes the value of bank stock tor taxation. The county 
auditor may correct errors in tax lists. 

lTon. Frank S. Shaw, A uditor of State. 
March 2, 1917. 

De~r S ir: In yours of the 13th ult., you propounded the following 
que ttons: 

1. 'Cnder section 1322 of the supplement to the cocle. may 
the a~~ec;sor value bank stock for taxation upon the basis of his 
ow~ Judgment or should he v~l~te such stock on the basis of 
capttal stock, surplus and undtv•ded earnings from which he 
should deduct capital actually invested in real estate? 
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1 think the assessor should value the stock according to his judg­
ment, and he is to take into account matters specified in the statute, 
namely, the capital, surplus and undivided p rofits, and should deduct 
from the value thus arrived at the amount of capital actually in­
vested in real estate; that is to say, the assessed value of such real 

estate. 

2. I£ the township or city assessor in valuing bank stock 
values it on the basis of his own judgment or makes deductions 
from the valuation of such stock o£ ·government bonds or any 
other credits not permitted under the statute and returns to the 
countv auditor illegal valuation o f such s tock. is this an error 
that ~uy be corrected by the county auditor under c;ection 
1385-b of the supplement to the code? 

In my judgment this quest ion should be answered in the affirma­
tive, assumi ng that the amount of the er roneous deduction appears 
upon the face of the returns. 

3. If the county aud itor is empowered to make correction in 
the computing o f the value of such stock. how fa r back would 
his authority extend in making such correction on the tax list 
after same has been turned over to the t reasurer? 

In my judgment the s tatute fixes no limit beyond which the audi­
tor might not go in making such correction. Our supreme court has 
held that in · assessing omitted property which is authorized by this 
same section, he may only make that assessment during the curre~t 

' year. Sec 

T hornburg vs. Cardell , 123 Im"a 31~. 

Heath vs. A lbrook. 123 Io wa 559. 

)lead's Estate, 119 Iowa 69. 

l lowe\'er, it has been held that the auditor may correct the tax list 
even after the books ha vc passed into the hands of the county 
treasurer. 

Ridley vs. Doughty, 85 Iowa 418. 

J can see no reason why errors such as those referred to in your 
letter should not be corrected a t any time during the t ime when the 
tax might be enforced. 

8 

C. A. ROBBINS, 
Assistant Attorney General. 
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B ANKS PROHIBITED FR OM RE DUCING CAPITAL STOCK. 

Banks organized under the state banking Jaws may not reduce their 
capital stock. 

February 22, 1917. 

Hon. Frank S. Shaw, Auditor of State. 

Dear Sir: \Vc ha\·e your fa,·or of recent date r~questing tht> 
opinion of this department on the follownig subject: 

Has a bank organized under the state banking la\~S, whose 
capital has become impaired, or. for other reasons destres to re­
duce its capital stock, the legal nght to do so? 

The question appears to be pretty well and generally settled that, 
unless the law under which the corporation is organized, or its articles 
of association expressly provide therefor, it has not the right to re­
duce its capital stock. 

A banking corporation cannot reduce its capital stock in the 
absence of charter or legislative authority. 

Uichie on Banking, section 38. p. 80. 

In the absence of express authority from the state a corpora­
tion has no power whatsoever to increase or reduce the amount 
of its stock, and any attempt upon the part of the corporation. 
either by the corporate officers or by the stockholders, to c;lo so, 
is wholly illegal and void. Accordingly, it is not competent for 
a corporation having a fixed capital and being without legisla­
tive authority to change it. to reduce that capital to the amount 
actually paid by it. 

Cook on Corporations, section 281. 

\\'e apprehend that the strict rules, as laid down by the authorities 
cited, arc based largely, if not entirely, on decisions by the courts in 
cases where parties immediately interested as officers, stockholders 
or creditors have resisted, or sought to restrain, a contemplated or 
attempted reduction of the corporation's capital, in all of which cases 
there could be but. li ttle doubt that. in the absence of charter or statu­
tory authority, a reduction of capital stock would not be permitted. 

It is true that banks organized under the national banking law 
sometimes reduce their capital stock, and it is also true that such re­
duction has been made for the purpose of meeting an impairment of 
capital, instead of the usual method of assessment of stockholders 
but such action is permitted by statute, under the supervision of th~ 
comptroller of the currency, but there being no provision in the state 
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law permitting banks organized thereunder to reduce their capital 
stock, we are of the opinion that it may not be done. 

]. W. SANDUSKY, 
Assistant Attorney General. 

CERTAIN BANK DEPOSITS CLASSED AS BILLS PAYABLE. 

When bank deposits are solicited, and the directors of banks given per­
sonal guaranty with certificates of deposit, such deposits should be classed 
as bills payable. 

February 21, 1917. 
Hon. Frank S. Shaw, Auditor o£ State. 

Dear Sir: \Ve have your letter of the 12th instant requesting the 
opinion of t his department on the following facts: 

Is it permissible, under the I owa laws, for a bank to prefer 
one class of depositors over another by issuing in connection 
with a time certificate of deposit a bond or guaranty signed by 
several of their directors as individuals, the bond or guaranty in 
question not given merely at the request of a depositor, but is 
primarily offered as an inducement? Said deposits are taken 
for a term of from one to five years and possibly longer, in 
some cases. 

Where funds are so solicited and guaranteed by the officers 
and directors of a bank as individuals, can such a deposit be 
classed as an item of bills payable? 

The right of banks organized under the laws of Iowa to receive 
deposits of money is unquestioned, as is also their right to issue in­
terest-bearing time certificates therefor. Deposits in a bank may us­
ually be divided into two classes, "special" and "general." Under the 
later class is money deposited upon open account, and subject to 
check, and on demand certificates of deposit, and on time certificates 
of deposit, on each of which interest may, or may not, be allowed, 
depending upon the arrangement made by the depositor with the bank 
at the time the de(>OSit is made. The class or kind of deposits to 
which your inquiry pertains is what is usually termed interest-bear-

. ing time certificates of deposit, and, in most instances, are issued for, 
and payable in, six or twelve months' time, with interest, at a rate 
agreed upon and fixed, upon presentation and surrender, though they 
may be issued for a longer or shorter period of time, and usually 
provide that they shall not draw interest after maturity. 

There are certain general principles which a re usually observed. 
In most instances the law, under which the bank is chartered or or­
ganized, expressly provides or authorizes the bank to receive depos-
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its, and, in some insta,nccs, prescribes t~e conditions, t~ough in ~en­
era! terms only, under which the depos1ts may ~e recetvcd, but 1t is 
left to the managers of the institution to _dete_rmme ~pon what terms 
it will receive deposits, whether or not 1t wtll p~y mtcrcst ~hereon, 
the rate of interest it will pay and the length of t1me for wh1ch such 

certificates will be issued. 
The methods that may be employed to secure deposits, as well as 

other kinds of business, are as numerous and varied as are the char­
acteristics of the various indi,iduals having the institutions in charge. 
:Methods to secure business, in this instance deposits, which might be 
considered questionable or not legitimate by the officers of one insti­
tution might be resorted to or practiced by the officers ~f another 
institution without hes itation or scruple, and, yet, there m1ght be no 
infraction of the law or violation of the rules or regulations o f the 

banking department. 
We will now consider the question of the methods adopted or prac­

ticed in the case before us. That they are questionable can admit ol 
but little doubt, but they arc unlawful or in violation of a ny rule the 
banking department is authorized to make? There is no la"w or rule 
of the banking department that requires a bank, which issues inter­
est-bearing time certificates of deposit, to pay a uniform rate of in­
terest to its depositors, nor is there any rule of law or of the d<'part­
ment that forbids or prohibits the officers of a bank from soliciting 
business, in this instance deposits, neither is there any law or rule of 
the department which forbids or prohibits a bank from offering to 
give, or giving, to its depositors. or some of them. some other secur­
ity besides the obligation o f the bank for the money they may de­
posit with it. The fact that the personal obligation of one or more 
of the directors is offered or given to some of the customers or per­
sons who depos it money in the bank is. at most. but security or addi­
tional security, and, while it might have, or to some extent d id, influ­
ence the depositor, it is not a violation· of law, and, at most, is but 
a questionable method of c;eettring business or conducting a bank 

In communities where competition is sharp and active many thing" 
are done by banking institutions, and the same may be said o{ insti· 
tutions engaged in other lines of business, which h igh-class, conscien· 
tious gentlemen would not consider legitimate, but they violate no 
Jaw and their correction can only come from and through t he disap­
proval of such methods by the people of the community. 

\Ve will now consider the question whether the soliciting of de­
posits and the giving or offering to give the personal guaranty of the 
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directors of the bank on the certificate of deposit it issues make such 
certificates of deposit "bills payable" o£, or loans to, such bank? In 
other words, should money :-,o deposited be considered as deposited' 
in the bank, or loaned to the bank? 

In former years the rule quite generally adopted by courts was that 
money deposited in a bank, except ''hat was termed "special" de­
posits, was loaned to the bank. L."\ter on. that rule was modified and 
it was as generally held thatmonc) deposited in a bank, and on which 
the bank paid the depositor interest, wa:-> loaned to the bank These 
rules became so at variance with methods and requirement of the va::.t 
business interests of the country, in this connection with the bank­
ing institutions, that their further modification became necessary and 
a further and complete modification or alteration thereof followed 
the enactment of statutes, !'imilar to our own, in many of the states 
which gives to the depositors in banks. which later on became insolv­
ent, a preference over general cr~clitors in the assets of the insolvent 
bank, and. in construing such statutes. it became necessary for the 
courts to distinguish between a depositor in the insolvent bank and a 
creditor who had loaned money to the bank and who. under the Jaw, 
would be classed as a general c reditor. 

The line of demarkation between what constitutes a deposit in a 
bank and a Joan of money to the bank i"' neither distinct nor certain, 
and. while the court-> ha vc struggled with the question and sought to 
ascertain and define a rule by vvhich the one class may be distinguished 
from the other, yet such efforts have not met with very complete suc­
cess and the question is one to be determined by the facts and circum­
stances surrounding the particular transaction and from the intention 
and understanding of the parties a t the time it occurred. \Ve arc as­
suming that the term, "bills payable." in connection with the business 
of banking, is synonymouc;, with "money borrowed" by or "loans to" 
the bank. so that a determination ag to whether the facts stated show 
a deposit in or a loan to the hank will be a sufficient answer to the 
question propounded. In the case of the State vs. Corning State Sav­
ings Bank, 136 Iowa 79. the court was required to distinguish be­
tween a deposit and a loan and the facts involved. as stated by Deem­
er, judge, speaking for the court, wa~. omitting parts we deem imma­

terial. as follows: 
. "The Corning State Savings Tiank wa~ a corporation, organ· 
ized under the saving-<> hank law of th1c: state. Upon proper 
proceedings instituted by the auditor of .state. C. ~- Andrews 
was appointed recei \·er of c;aicl bank a!'d ts now acttng a~ s uch. 
:\1arch 24, 1904, the Des ~Joines Nat1onal Bank filed w1th t he 
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court and receiver its claim upon what purports ~o be two cer­
tificates of deposit in the sum of $5,~ each, tssued by ~he 
Corning State Bank. The case was tned upon ~he two certifi­
cates of deposit. The receiver pleaded that the mterv~nor was 
not a depositor. That the sa~ings ~ank never rec~1ve~ any 
money from the intervenor. 1 hat wnate~er money 1t .dtd ~e­
ceive was in fact a loan. •· * * The tnal court havmg dts-

. ed the claim intervenor appeals and presents the follow-miSS , . d · · h · 
ing questions for review: ( 1) \Va~ tt a epostt~r 111 t. e savmg 
bank? If not a depositor, is it ent1tled t? h~ ve 1ts clam1. esta~­
lished as a Joan? • * * One of the 111Cidenta.l questiOns ts 
this : May the receiver sho'y that, although certlfic.ates of d~­
posil were issued by the savmgs bank, the tr<l:nsact10n was, t.n 
fact a loan? * • * The issuance of a certificate of deposit 
doe; not of and in itself indicate the true nature of the transac­
tion. Such an in trument may be given, although a loan was 
intended. and parol evidence i admissable to show the ~r~e na­
ture of the transaction. * * * A certificate of depostt IS for 
many purposes treated as a prom.issory note, and P.arol ev_id~nce 
to show that it was given as ev1dence of a loan IS ad~ISSible. 
* * * Our holding is that the nature of the transactton for 
which it was given-that is as to whether it was a. loan or a de­
posit of money- may be shown by proper parol evidence. • * * 
The bank issuing such an instrument is in any event a debtor, 
but whether as to a depositor or. a lender is subject to explana­
tion by parol. None of the cases cited and relied upon by ap­
pellant are in point with this proposition. Appellee argues that 
om: uank cannot be a depositor in a not her; but this is mani­
festly unsound. There is no provision of law and no reason 
growing out of public policy which forbids such a deposit. 
* * * \ \' e are now brought down to the pivotal question in 
the case, to-wit: " "as intervenor a depositor in the savings 
bank as distinguished from a general creditor on account of a 
loan or loans made to that bank? Determination of this ques­
tion is important, for two reasons : First, because, if it is a de­
positor, it is entitled to a preference over general creditors; and 
second, if a mere lender, there may be some doubt of the valid­
ity of its claim on account of a statute providing what kind of 
loans may be made by a savings bank. * * * A depositor is 
one who delivers to or lea,·es with a bank money subject to his 
order. These may be either time deposit or open ones subject 
to check. As said by the Connecticut court: "One whose money 
is intermingled with the general funds of a bank to an ascer­
~ained amount, who is acknowledged by the bank to be a cred­
Itor to that amount, and who is under no obligation to permit 
the money to remain there. is a depositor." * • * In Hunt v. 
I Iop.ley, 120 Iowa 695, we said: "The transaction differs es­
c;enttally f~om a loan. That is for the benefit of the depositor. 
The depos1tory may obtain an incidental advantage but that is 
seldom the original object contemplated. I n a J~n the bor-
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rower promises to return the money at a fu ture time, in a de­
posit, whenever the money is demanded. True, the technical 
relation of creditor and debtor springs from the making of de­
posits, but fev. of the many people who daily leave monel with 
banks for safe keeping. and exact the return of an equivalent 
amount, ever thi nk of the tran action as a loan , or e'·er speak 
of it as such. * *" 

"I Javing distinguished as best we may between a deposit and a 
loan, we now go to the evidence to sec whether interveno.r was 
a depositor as to either of the cert ificates in question. On the 
19th day of October, 1899, while the ..avings bank was a going 
concern and when no business relations of any kind existed 
between it and intervenor, Beaumont Apple. an employe of 
intervenor. wrote the savings bank that he had made unex­
pected collectionl-, and would be pl~ac,erl to place with the s~v­
ings bank the ::;um of $5,000 fo r SIX months at 6 per cent m­
terest and asked if it would use the same. To this the savings 
bank responded, through its cashier. that with. its p:esent o~t­
look for loans it would use the money on a straight t1me certifi­
cate for one year at 6 per cent. Thereupon Apple sent a draft 
payable to the ~avings bank for the sum of $5,000. with a. re­
quest for the certificate. On October 21, 1899, the savmgs 
bank sent Apple an ord inary time certificate of deposit for 
$5,000. This was made payable to Bea~mont Apple, O": return 
of the certi ficalc properly indorsed, w1th 6 per cent mterest 
from date, and by Apple was indorsed to the intervenor. This 
certificate was renewed from time to time, and the last renewal 
is the certificate declared upon in the first count of the petition. 
The facts as to the issuance of the ~econd certificate difT ers very 
materially from those out of which the first one arose. As tO 

this. it appears that one Shepard visited the officers of the sav· 
ings bank, and these officials requested him. Shcpar.d. to call 
upon intervenor and see if it wou!d not s~nd tl:e savings bank 
more money. Shepard. in compliance w1th th1s req_uest, s~w 
the officials of the intervenor bank. Pursuant to tillS. the In­
tervenor bank wrote the Corn ing bank a letter offering to de­
posit more money, at the ame time. as ':e t~nderstand it. refus­
ing to make a loan. In response to th1s. mtervenor bank re­
ceived the following letter: "~lay 29, 1?02. Arthu.r Reynolds. 
President, Oes Moines, Iowa. Dear S1r: Ilerew1th find ~:>Ur 
certificate of deposit $5.500 as p~r your letter of, some ~111~e 
~ince. which please put to our cred1t on account. \\ e do th1s 111 

order to hold the real estate loans we have for sa le until there 
io; a better demand for them later in the summer. I have also 
personally endorsed the certificate as per your former letter. 
Yours respectfully, F. L. LaRue, President." !he certificate 
therein referred to \Vas issued to LaRue and by h1m endorsed to 
Apple, who, in turn, endorsed it to intervenor ban~. and the 
Corning bank was given credit upo·~ the books ?f the .mtervenor 
bank with the amount of the cert1ficate. Th1s certificate was 
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marked "paid" by the intervenor bank. but. in fact. it was taken 
up by a renewal and a new certificate i5sued to LaRue. and by 
hm1 endorsed as the other certificate had been. This certiflcatc 
or one of the renewals thereof. all of which. save the one now ' 
in suit. were issued in the name o f LaRue. and by him en­
docsed. was signed by F .. \. LaRue a::.- president of the saving~ 
bank. Others were c; igncd by the cashier or assistant cashier. 
The one in su it was i~ .... ued directly to Apple. and i<> signed b) 
the cashier of the ~a,·ings 1>."\nk. From this recital of the factc;, 
it is apparent. we think, that the first transaction was in fact :\llcl 
form a deposit. and it is just as clear that the second tranc;action 
both in form and fact was a loan. LaRue had not deposited 
any money upon \\ hith this 5econd certificate was issued. nor 
had Apple nor the bank. The national hank simply gave the 
Corning Savings Bank credit for the amount of the certiftcatc 
issued to LaRue. and was in no sense a depositor. By no 
stretch of the imagination may this last transaction be said to 
~e a deposit. 5 to the first the Cornin~ Bank was not apply­
mg for a loan. It was not so far as shown in need of money 
but it consented to receive money which Apple prot)osed to de~ 
posi~ as such, and to issue its ~erti ficate therefor. Either 1\pplc 
or h1s endorsee could have w1thdrawn the money at any time. 
and the mere fact that the certificate of deposit may draw in­
terest at a large rate is not controlling. The certificate docs not 
show that it was a time one. and. if it did. this would not be 
controlling. As to the first transaction, the relation of borrower 
~nd lender. did not exi"t. but rather that of banker and depos­
Itor. As to the !'econd. the relation was clearlv that of borrower 
and len~ler. The facts and circumstances surrounding these 
transacltons are the "trongest argwnents that can be presented 
in favor of the conclusion· reached. That one bank mav be :t 
depositor in another i not seriouslv contro,·erted. That it ma v 
be, see Elmira Bank v. Davis. 73 Hun. (X Y. ) 357. 26 X. Y. 
Supp. 200. 

"The tr.i~l court w~o.; in ~~ror in disallowing the claim on thC' 
first certthcatc. and m fatlmg- to treat it as a preferential one 
under the rule :tnnounccd in State v. Bank. 127 Iowa 198 103 
!\. \\ '. 97." . . 

\Ve have set out at considerable length the facts in above case ~o­
gether with the reasons given by the court for the conclusions :1rrivcd 
at. Tt is the leading case on the subject and has been approved and 
followed in subsequent cases. 

It will be noticed in the foregoing case that the certificate for 
$5.~. or rather one of the renewals thereof, which was sent by the 
savlf)gs bank to Beaumont Apple. in exchange for the draft for :1 

like amount which he had sent to the bank. and which certificate had 
been endor'led by him to the Des :Moines bank. and which had been 
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renewed from time to time, was held by the court to be a deposit, and 
it will abo be ob!>en ed that the certificate for $5,500 sent by the 
president of the saving~ bank to the De!> :\linc.s bank was held to be 
a loan. The court ba~ing 1ts conclusion~ largely on the fact that the 
first certificate ''a.; i!-.-;ued at the request of Apple and in exchange 
for a draft of equal amount \\ hich was depo-.ited in the savings bank. 
while the second certificate ''a" issued to LaRue, president of the 
.avings bank, and by him endorsed to • \pple who, in turn, endorsed 
it to the Des :\loinc" bank '' hich placed the amount thereof on its 
books to the credit of the savings bank. In the one case there was 
the actual deposit of the $5,000 draft in the bank issuing the certifi­
cate, while in the other case there was no attempt to make a deposit 
in the savings bank, but, instead, it was given credit on the books of 
the Des 1Joincs bank for the amount of the certificate sent it by t he 
savings bank. 

In the same entitled ca~c reported in 139 Iowa 338, three certifi­
cates, aggregating $ 16,000 and issued by the savings bank to the Iowa 
National Bank, and wherein no attempt had been made to deposit 
anything in the savings bank but, instead. credit had been given it for 
the amount of the certificates on the books of the Iowa National 
Bank, they were held, on the authority of the former case in 136 
I~wa. to be loans. 

In the case in 139 Iowa the court, citing a :\lichigan case, says: 

\\'hat was said by the majority in a :\lichigan case, State Sav­
ings Bank v. Foster. 11 8 :\Iich. 268. is particularly applicable: 
"Under the arrangement the petitioning (creditor) bank took 
these two certificates of deposit with the understand ing that 
the Peoples Savings Bank might draw its drafts upon it to the 
amount represented by the certificates and it would honor the 
drafts, or it may have credited the Peoples Savings Bank in ac­
count upon its books. The ce rtificates were simply the evidence 
of debt. and nothing more. lt may as well have held the notes 
of the Peoples Savings Hank. The transaction would have been 
no different." 

The 1\:fichigan case involved the construction of a statute almost 
identical with our own, g iving to the depositors a preference over 
general creditors in the assets of an insolvent bank. 

In the case of Drown v. Sheldon State Bank, 139 Iowa 83, the facts 
were substantially the c;ame as those pertaining to the $5,500 certifi­
cate involved in the cac;e reported in 136 Iowa 79, which case is cited 
and approved, and it is there held that, 

A certificate of deposit which is, in fact, simply evidence of 
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a loan and not of deposit, will not be established as a preferred 
claim again t the insolvent bank issuing the same. 

\Vith what light these cases furnish us, which we are compelled 
to admit is not much, we will endeavor to determine the remaining 
question. As before intimated concerning the conclusions a rrived at 
by the court holding that the $5,500 certificate was not a deposit, but 
a loan, importa nce is attached to the fact that the amount represented 
by the certificate was never deposited in the bank, but, instead, credit 
was given on the books of the bank which received the certificate to 
the bank that issued it. The same may also be sa id as to the fact that 
the president of the savings bank, LaRue, wrote the Des Moines 
National Bank saying his bank could use some funds, slating the 
exact amount it could usc, the length of time they would want it and 
the rate of interest they were willing to p.."ly therefor. But there were 
other very material facts which might have been considered in arriv­
ing at a correct conclnsion in that case. The Corning Savings Bank 
was in need of funds; the Des Moines bank was its regular corres­
pondent and it kept an account with it, and, on account of such rela­
tionship, it was natural for the former to apply to the latter fo r ac­
commodation. It could do so in various ways: It could execute and 
send on its promissory note, with or without collateral, or it could ask 
to have some of its customers' notes rediscounted, or it could send on 
its certificate of deposit, but, in either case, whatever sum ~ received 
would be money borrowed, and the character of the transaction could 
not be changed by the name or form of the instrument which evi­
denced it. It is true the savings bank solicited the accommodation 
but it was not soliciting a deposit-it was soliciting a loan from its 
correspondent, and a loan it got. 

The question before us diA'ers materially from any of those in­
volved in the cases cited, and, as before stated, they aid us but little in 
a determination of this matter. So far as the soliciting of deposits is 
concerned, if ent irely independent of the offering to give, or giving 
and accepting, additional security with the certificates of deposit is­
sued, we would have no particular difficulty in reaching a conclusion, 
but taken together, a most serious doubt arises as to the real cha rac­
ter of the transaction, and, when we consider the extent to which 
such prat'tice may have reached and the effect that a conclusion that 
the instrument issued under such circumstances was not what it ap­
pears on its face to be, a certificate of deposit in a bank, but that in 
t ruth and in fact it was a loan of money to the bank, and should be 
listed in the reports of the bank as bills payable, as well as so classed 
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in all other respects affecting the bank, we realize the importance of 
the matter before us. 

The relations of a bank and it!'. regular depositors are peculiarly 
those of trust and confidence-far more so than that of borrower and 
lender. There is a distinct and marked difference and w.e are con­
strained to hold that there is a want of that \ rust and confidence 
shown when addit ional security is offered by the bank and accepted 
by the depositor before he will place his money in the bank and. 
therefore, we reach the conclusion that deposits received under the 
circumstances you describe should be classed as bills payable. 

]. W. SANDUSKY, 
Assistant Attorney General. 

SALE OF BANK STOCK W ITHOUT CON SENT OF DI RECTO RS. 

Bank stockholders may dispose ot his stock without consent of dlrec· 
tors. Any other rule adopted by execul!ve committee of bank unreason­
able and void. 

February 13, 1917. 

Hon. FrankS. Shaw, A uditor of State. 

Dear Sir: \Ve have your favor of the 8th inst. requesting the opin­
ion of this department on the following facts: 

He states that about ten years ago he purchased ten shares 
of stock in a saving bank and th~t the c~rtificate ~cad as fol­
lows: "Shares subject to the a rttcles of mcorporatwn and by­
laws of said bank." 

He fu rther states that about two years later, the bank adopted 
a new set of by-laws, which provide as follows: 

"Shares of the capital stock of this corpora~ion shall be as­
signed by surrendering the cer~ificatc and ~ntenng on the*Stock 
book to be kept by the corporalton, such ass1gnment and the con­
sent of the executive committee to such transfer." 

That previous to the adoption of these by-laws, a sto~kholder 
could sell his stock, the purchaser would take th~ certtficate to 
the bank and a new one would be issued. Now, 1t appears, the 
officials demand that the exccut ive committee of the ban~ pass 
upon the new stockholder before they issue the new certlficat~. 
The question is this: If the purchaser can show .that he IS 
worth double the par value of the stock, can the offictals ~e~ally 
refuse to issue a new certificate to him, and are such restnct10ns 
considered legal. . . 

The rule that a stockholder may sell and dispose of hts stock ts 
everywhere recognized, and in support thereof we will quote the fol­

lowing: 
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Every bank stockholder, unless prohibited by statute or the 
charter of the bank. or by-laws legally enacted. has the right to 
sell. assign and transfer his "tock freely and without limitation. 
and charter provi;;ions limiting this right are intended for the 
protection of the bank itself and of purchasers without notice, 
and do not affect the rights of the parties to a transfer in breach 
thereof as between themselves. \\' hen application is made for 
the transfer of stock in a bank in conformity with its by-laws 
by one prima facie entitled to have the same transferred. the 
bank has no control or discretion as to the transfer. or right to 
prevent it on their transfer book. where it has no claim on the 
stock at the time it is assigned unless it is in90lvent or its capital 
impaired. 

~I ichie on Banking, Yol. I, pp. 102-103. 

o well established is this right that a by-law of a bank put­
ting restrictions upon the trans fcrability of stock in the hands 
of its members has been held void as being in restraining of 
trade. 

~lorgan vs. St ru thers, 13 1, U. .. 246. 

The stockholder has an entire and perfect ownership over his 
own stock and may sell and trans frr it to whomsoever he 
pleases, and from which the bank has no power to restrain him. 

Brightwell vs. ~Iallory, 18 Tenn. 19". 

and the rule that a banking association may adopt reasonable rules 
governing the sale and transfer of its stock is equally well recognized, 
and in support thereof we quote the follo wing: 

To make by-laws for the management and regulation of the 
corporation. its propert~· and affairs. prescribing the condition 
on which the deposits will be received and interest paid thereon, 
and the time and manner o f dividing the profits, and for carry­
ing on all business within its power. 

Subdivision 6 of Sec. 1844 of the code, relating to sa,;ings 
banks. 

\V.here the cha.rtcr of a .l~ank . or its legally enacted by-laws. 
provtdc for certam formalities to be observed in the transfer of 
stock: the legal title can not ?e otherwi se acquired than by con­
f ormtty thereto, but the eqUttable title may be otherwise trans­
ferred. 

Where the act of incorporation of a bank. authorizes the of­
ficers to establish rules con formable to which stock transfers 
are to be made, they may establi sh reasonable rules respecting 
the trans.fcr of ~tock of the bank, but all unreasonable attempts 
to restratn the nght to transfer such shares are void as against 
public policy. ' 

Michie on Banking, Vol. I, p. 108. 
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Therefore, the question of the right of a stockholder to dispose of 
his stock and have the proper transfer thereof made on the books of 
the bank, must be determined upon the principles above stated. 

In the case of Mc!\ulta vs. Corn Belt Bank, 164 Ill. 427, it is held, 

that: 

A by-law which makes the sale and transfer of shares of bank 
stock subject to the consent of the directors, or refuses to per­
mit the same unless the directors arc satisfied, is unreasonable 
and void. 

This we regard as sound doctrine and we are of the opinion that if 
the executive committee of the bank in question was given the arbi­
trary power, through the by-laws of the association, to permit or re­
fuse the sale and transfer of the stock of the bank, that such rule is 
unreasonable a nd void. 

J. \V. SANDUSKY, 
Assistant Attorney General. 

U SE OF WORD " TRUST" PROHIBITED. 

Corporations must eliminate the word "trust" from their name unless 
It complies with requirement of paid up capital not less than amount of 
capital of savings banks. 

February 12, 1917. 

Jion. Frank S. Shaw, Auditor o f State. 

Dear Sir: You are clearly right concerning the articles of incor­
poration of the proposed Pocahontas Loan & Trust Company. 

The statute, section 1889 of 1913 supplement to the code, expressly 
provides that all corporations in whose name the word "trust" is in­
corporated and forms a part, shall have a fully paid-up capital of ~ot 
less than the amount of capital of savings banks and shall be subject 
to examination, regulation and control of the auditor of state, and if 
the corporation does not want to come within the provisions of the 
section it must eliminate the word "trust" from its name. 

I herewith return the articles of incorporation. 

J. W. SANDUSKY, 
Assistant Attorney General. 
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INJURED CONVICTS CANNOT RECOVER COMPENSATION. 

• A convict cannot recover compensation from state when Injured while 
working at penitentiary. 

January 23, 1917. 
Board of Control of State Institutions, 

Gentlemen: Replying to the oral request of your Mr. McCono­
logue for an opinion on the following state of facts: 

One Adolph Weise, a convict in the Fort Madison peniten­
tiary, was injured while working in the chair department, and 
the question presented is: "Is he entitled to come under the em­
ployer's liability and workmen's compensation act, and receive 
compensation for such injury from the state?" 

will say that the sections of the statute governing the question are as 
follows: 

Section. 2477-m. Employers-Employes-Exceptions. (a) 
P~esumptl_on-J?mployes Excepted. Except as by this act other­
Wise prov1ded, 1t shall be conclusively presumed that every em­
ployer as defin~ by this act has elected to provide, secure and 
P~~ compen~atton according to the terms, conditions and pro­
VISIOns of tillS act for any and all personal injuries sustained by 
an e~1ploye arising out of and in the course of the employment; 
a!l~ 111 such cases the employer shall be relieved from other Jia­
blhty for. r~covcry of damages or other compensation for such 
p~rsonal lllJu.ry, unless by the terms of this act otherwise pro­
vided; but th1s act shall not apply to any household or domestic 
servant. farm or other laborer engaged in agricultural pursuits. 
nor persons whose employment is of a t.1sual ,nature. 

(b ~ Compulso.ry .. WJ~~re the state. county, municipal cor­
r:oratton, school d1stnct, c1t1es under special charter or commis­
SIOn fo~ ~f govern!llent is the employer, the terms, conditions 
and prov1s1ons of th1s act for the payment of compensation and 
amount thereof for such i!ljury su~tanied by an employe of such 
employer shall be exclu~1ve, compulsory and obligatory upon 
both employer and employe. 

Section 2477~ml6. !crms defined. In this act, unless the 
context otherw1se requ1res: 

(a~ ."Employer" includes and applies to any person, firm, 
assocmtton o; corp~r:'-tion, and includes, state, counties, munici­
pal corporations, c1ttes under special charter and under com-
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mission form of government and shall include school districts 
and the legal representatives of a deceased employer. When­
ever necessary to give effect to section seven of this act, it in­
cludes a principal or intermediate contractor. 

(b) "\\'orkman" is used synonymously with "employe" (,) 
and means any person who has entered into the employment of, 
or works under contract of service, express or implied, or ap­
prenticeship for an employer, except a person whose employ­
ment is purely casual and not for the purpose of the employer's 
trade or business or those engaged in clerical work only, but 
clerical work shall include one who may be subjected to the haz­
ards of the business or one holding an official position or stand­
ing in a representative capacity of the employer, or an official 
elected or appointed by the state, county, school district, munic­
ipal corporation, cities under special charter and commi~sion 
fom1 of government; provided that one who sustains the rela­
tion of contractor with any person, finn, as~ociation, corpora­
tion or the state, county, school district, municipal corporation, 
cities under special charter, or commission form of govern­
ment, shall not be considered an employe thereof. 

The foregoing subdivisions of section 2477-m of the employer's 
liability and workmen's compensation act, apparently places the state 
within its purview and operation. They also define the terms "em­
ployer" and "workman," as therein used. The term "employe" in­
cludes and applies to any person, firm, association or corporation, and 
includes the state, and the term "workmen" is used synonymously 
with "employe" and means any person who has entered into the em­
ployment of, or works under contract of service, express or implied, 
or apprenticeship for an employer, except a person whose employ­
ment is purely casual, and the question presented is whether a con­
vict, sentenced to and confined at hard labor in the penitentiary at 
Fort Madison, and who, white so confined, and while engaged at work 
in the chair factory department of the prison, sustains a serious in­
jury. may he avail himself of the provisions o£ said acl and recover 
compen~ation for such injury from the state. 

We have given the matter careful consideration and arc of the 
opinion that ~uch convict cannot recover compensation from the state 
for the injury he ~u~tained. 

In order that a person, so situated, may recover from the state, he 
must first, "have entered into the employment of" the state, or sec­
ond, "works under contract of ~en·ice, express or implied," with the 
state. 

First. One who "enters into the employment of the state," must be 
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in a position to accept or refuse such employment. The entry must 
necessarily be voluntary. If it is compulsory, or the result of force, 
there is no entry. Or if it is in performance of a part of the penalty 
imposed fo r a violation of Jaw, it is not an entry into the service ~f 
the state, as contemplated by the statute. 

Second. The relation of master and servant did not exist. There 
had not been, and could not be, any interchange of reciprocal prom­
ises, which, taken in connection with the compulsory character of the 
employment, necessarily negatives the existence of such relation, and 
one who is sentenced to, and confined in, the penitentiary of the state 
at hard labor. and, as a result of such sentence is engaged in work for 
the state, such work or employment is not under or by virtue of any 
contract of service, express or implied, with the state but is in com­
pliance with the mandate of the court imposing such sentence and is 
but a partial payment or performance of the penalties so imposed. 

J. W. SANDUSKY, 
Assistant Attorney General. 

POWER .T O PAROLE INSANE CONVICTS. 

Board of control bas power to parole insane patients taken by county 
hospital from state hospital-probably legislature Intent to give sucb 
power to board . 

February 1, 1917. 
Board of Control of Stale Institutions, 

Gentlemen: Replying to your letter of the 18th ult. wherein you 
request the opinion of this department on the following question: 

After an insane patient has been taken by the county from the 
state hospital under the board of control and is being ca~ed for 
in the proper manner, with whom doe~ the power and nght to 
parole that patient from the county home lie? Does the board 
of control have jurisdiction over the patient while in the count~ 
home and thus have the right to parole him, or do the com.mis­
sioners of insanity have the power or right to parole the pat1ents 
who come to the county home from their county? 

will say, section 2276 of the code provides, in part, as follows: 
On the application of the relations or immediate friends of 

any patient in the hospital who is not cured, and who cannot be 
safely allowed to go at liberty, the commissioners of the county 
where such patient belongs, on making provisions for the care 
of such patient within the county as in other cases, may author­
ize his discharge therefrom; 

Section 2277 of the code provides: 

'Vhenever it shall be shown to the satis faction of the commis· 
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sioners of insanity of any county that cause no longer exists for 
the care within the county of any person as an insane patient, 
they shall order his immediate discharge, and ~hall lind if such 
person is sane or insane at the time of such discharge, which 
finding shall be entered of record by the clerk of the commis­
sion. 

Section 2727-a64 of the 1913 supplement to the code provides: 

Whenever it shall be found by said board of control that any 
patient cared for at public expenses is confined in a private 
asylwn or county institution, who is violent and whose case is 
acute and said board shall be of the opinion, after taking compe­
tent medical testimony, that sa id patient can be better cared for 
in the state hospital with better hopes of recovery, it may re­
move said patient to the proper state hospital, at the expense of 
the proper county, said expense to be recovered as provided for 
in section six hereof. And whenever said board shall fi nd any 
patient in a state hospital, who shall have become chronic, or 
likely to do as well in a county or private institution as in the 
state hospital, it may order the county to which the keeping of 
said patient is chargeable to remove him or her to some 
county or private institution in the state which shall have com­
plied with the rules of said board relative to the keeping of in­
sane patients; but in no case shall a patient, the relative or guar­
dian of whom pays the expense of their keep in a state hospital, 
be thus transferred except upon the written consent of such 
relative or guardian ; but a patient, the expense of whom is 
borne by the county, may be transferred on the written request 
of the board of supervisors, or the commissioners of insanity 
of the county to which the patient is chargeable, and of the 
board of control; nor shall a patient in a slate hospital, who is 
not cured, be discharged without the consent of the board of 
control. 

Section 2727-a59 code supplement 1913 provides: 
Visitation, when and by whom-repor.ts. It shall be the duty 

of said board of control as soon as pract1cable after the passage 
of this act, and at least twice annually thereafter,. ~y one or 
more of its members or by some competent and d1smterested 
person, whom the board shall appoint, to visit every priva.te a~d 
county institution wherein insane persons a.re kept. . S~ld ~IS­
itor shall carefully examine into the capac1ty of sa1d mstl~u­
tions for the care of insane patients, the number kept therem, 
and their sex, the arrangement of buildings, and the ~ethod of 
their construction their adaptation for the purposes mtende~, 
their condition as' to sewerage, ventilation, light, hea.t, cleanli­
ness, means of water supply, fir~ es~pes an~ lire protection, the 
care of patients, their food, clothmg, mcd1cal atte_ndance and 
treatment, their employment, i£ any, t~e nun:ber, kmd and sex 
of employes, their duties and salanes, mcludmg nurses, atte~d­
ants and night watches, the cost to the st'ate or county mam-
o 
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taining patients, which shall _in all cases be kep"t scparat_e ~nd 
distinct from the cost of keepmg paupers, and such other mfor­
mation which the said board shall deem proper. Said visitors 
shall make a written report including all of said matters to said 
board. 

Sec. 2727-a62. Board to make rules and regulations. As 
soon as a ll private and county institutions in which insane per­
sons may be kept shall have been visited and reports thereon re­
ceived, the board of control shall adopt reasonable rules and 
regulations touching the care and treatment of, and make orders 
in relation to, such insane patients as may be kept in said insti­
tutions, which rules and regulations shall not interfere with the 
medical treatment given to private patients by competent phy­
sicians. Copies of such rules and regulations, when adopted, 
shall be mailed to the chief executive officer of each private in­
stitution, and to the clerk of the district court, the chairman of 
the board of supervi ors, and the officer in charge of the insti­
tution in all counties having county institutions caring fo r in­
sane persons. The board shall allow in this case a reasonable 
time for the management of these institutions to comply with 
such rules and regulations. 

Sec. 2727-a58. County and private insane institutions-gov­
erned by board of control. All county and private institutions 
wherei~. insane persons are kept arc hereby placed under the 
superv1s1on of the board of control of state institutions. 

. ~ec. 2727-a57 .. Existing ~aw~-~cts in confl ict repealed. Ex­
IStmg laws relatmg to the mstttut10ns referred to in this act 
whic~ a_re not inconsistent with the provisions of this act, shali 
~emau~ 111 fore~. an~ all acts or parts of acts in conflict with, or 
mcons1stent w1th th1s act, are hereby repealed. 

In ccrta!n cases the superintendent of state institutions may dis­
ch_ar~e patient~ con~ned_ in such institutions, and so may county co~­
I~ISSioners of msamty d1scharge patients confined in the local institu­
tiOns and also patients confined in state institutions from their re­
spective c?~nties, but there does not appear to be any specific statu­
tory prov1s1on for the parole of insane patients from either state 
county or pri\'ate institutions, yet such paroles have been granted: 
usually upon request of relatives or friends, by the commission of 
th_c. c~unty from which the patient was sent if confined in a state in­
Stlhtlton, and, of course, if confined in a county or private institution 
by the commission of that county. 

Secti.on 2727-a62 authorizes the board of control to make rules and 
regulations as follows: 

As soon as all private and county institutions in which insane 
persons may be ltept shall have been visited and reports thereon 
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received, the board of control shall adopt reasonable rules and 
regulations touching the care and treatment of, and make o~ders 
in relation to, such patients as may be kept in said institutions," 

and, by the provisions of section 2727-a58 all such institutions are 
placed under the supervision of the board of control. 

As before stated, no specific statutory provision is made for parol­
ing patients from any of the institutions, and while it is true that the 
board of control is authorized to adopt reasonable rules and regula­
tions touching the care and treatment of, and make orders in relation 
to, patients kept in private and county institutions, and that all such 
institutions are placed under the supervision of the board, yet the 
question is left in doubt whether the authority thereby conferred 
upon the board is broad enough and sufficiently comprehensive to 
permit it to adopt rules or make orders that would prohibit the com­
missioners of insanity from a county from exercising the power to 
parole patients they may have committed to the institution. The 
power to commit patients to the state, county or private institution 
does not necessarily include the po\ver to parole them, but, such 
power having heretofore been exercised by them and they being, 
doubtless, in a position to know better than the board of control about 
the provisions that have been made for the care of the patient seeking 
parole, including the responsibility of the person to whom he is to be 
paroled, or in whose care he is to be placed, it would seem as though 
such commission might exercise the power to the extent of authoriz­
ing a parole, subject to the approval of the board of control and in 
conformity with the rules and regulations which the board may have 
adopted. T his would secure uniformity in the management of the 
mstitutions so fa r as the matter of paroling patients is concerned 

J. W. SANDUSKY, 
Assistant Attorney General. 

REDUCTI ON OF TERM OF SENTEN CE OF " H ONO R" CONVICTS. 

Reduction of term of sentence of Inmates of penal institutions applies 
to "trustees" or " honor" inmates the same as those employed In service 
outside the walls of the Institutions. 

August 20, 1917. 
Board of Control of State Institutions, 

Gentlemen: Your request for the opinion of this department on 
the following question has been referred to me fo r attention: 

\Viii you kindly fu rnish this board with a written opinion as 
to the law relating to inmates of the penitentiary and reforma-
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h b they are placed on the honor list and when placed 
tory w ere Y ' d · f e e th' t on said list are allowed ten days goo tlm_e or v ry tr y 
da ·s actually served, etc. The point ~m whtch we de_stre your 

~ · · th' . \\'hat class of these mmates arc subject to be opm10n ts ts. - f h · · · 
placed on this list? \Ve ar~ desirous o avmg your opm10n on 
this matter as soon as posstble. 

Section 5718-all of the 1915 supplement provides as follows: 

Any inmate of the penitentiary, and any inmate of t_he re­
formatory, who may hereafter be engaged _or ~m~loyed m ~ny 

· labor outst'de the walls of the mstttut!On to whtch servtce or , · d " t " 
he or she is sentenced, or who may be ltste a~ a t_rus y or 
"honor" inmate of such institution. may, at the dtscret10n of the 
said board of control, or at the ~iscretio~ of the warden of such 
institution, acting under auth<;mty_ of _satd board of control, be 
given and allowed a specia l reduction m term of sentence ~t the 
rate of ten days for each and every month so employed o r hsted, 
and every month of such employment shall be counted one 
month and ten days in point of service on the sentence to be 
served, in addition to the "good time" ~llowed by law ~or good 
behavior, and the said board of controlts hereby a_uthonzed a~d 
empowered to grant and allow such extra good tune or sp~ctal 
commutation of sentence, and to make all rules and regulatiOns 
in relation thereto. 

T he obvious purpose of this section is to provide a system of re­
ward or compensation, in the form of reduction of sentence, in addi­
tion to the provisions made by section 5703 of the code, for inmates 
of the several penal institutions of the state, and applies to those who 
may be engaged or employed in any service or labor outside the walls 
of the institutions, or who may be listed as a "trusty" or "honor" 
inmate of such institution, at the discretion of the board of control, 
or at the discretion of the warden, acting under the authority of the 
board, and it authorizes and empowers the board to g rant or a llow 
c;ur..h utr!l. 'b""ci t..im.e nr o;l}eri1.l mlllll1•J..t.atilln o{ "-eDtPnre anti to make 
all rules and regulations in relation thereto. 

Some doubts or uncertainty may arise as to the class of inmates 
of the several institutions herein contemplated, from the following 
provisions of the section : 

And every month of such employment shall be counted one 
month and ten days in point of service on the sentence to be 
served. 

but in my opinion this should not be construed to limit or modify the 
plain prior language of the section, which makes it equally applicable 
to any who may be listed as a t rusty or honor inmates of the institu­
tion, as well as any who may herea fter be engaged or employed in 
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any service or labor outside the walls of the institution. In other 
words, the class includes those employed outside the walls of the in­
stitutions and those listed as trusties or honor inmates of the insti­
tution, although they may or may not be employed outside the walls 
thereof. 

J. W. SANDUSKY, 
1 Assistant Attorney General. 

I NSANE PRISONER. 

It the prisoner Is really Insane at the time of his escape from the 
penitentiaries bls good time already earned should not be forfeited. 

October 11, 1917. 
Board of Control of State Institutions, 

Gentlemen: Your letter of October 8th addressed to the attorney 
general, has been given to me for answer. 

You ask: 

Can "good time" be taken from an insane prisoner who, while 
insane, escapes from the insane ward of the Anamosa reform­
atory? 

It is the opinion of this department that if the prisoner were really 
insane at the time of his escape his good time already earned should 
not be forfeited. 

Section 5703 of the code provides: 

Each prisoner who shall have no infraction of the rules and 
regulations of the penitentiaries or la\ys of the state record_ed 
against him, and who perfo~ms in a fatt~fl;ll m_anner t~e duhes 
assigned to him, sha ll be entitled to the dunmutJon of ttme from 
his sentence provided by law. 

Section 5704 of the code provides for the forfeiture of good time 
earned under the preceding section. One of the causes for such for­
feiture is an escape or an attempt to escape from the institution. 

It is the undoubted policy of the law to hold out before the pris­
oner the opportunity to lessen the time of his confinement in prison. 
In other words, the reward offered is an appeal to the manhood and 
reason of the prisoner in order that he may exercise his will in favor 
of right, be a model prisoner, and acquire the habit o f acting in up­
rightness and in obedience to laws and rules of regulation. While on 
the other hand, the forfeiture provided is for the purpose of remind­
ing the prisoner that punishment will be meted out if he wilfully dis­
obeys or breaks the law. 
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It cannot be doubted that it is the judgment of t~e pr~son~r ~vhich 
is appealed to in an attempt to induce him to exerc1se h1s w1ll m the 

right direction. 
If then his mind is impaired to such an extent that he cannot will, 

it ca'nnot be said .that he has violated any rule of the institution ·or 
statute of the state, if he acts without mental guidance. We believe, 
however that the prisoner might be in the insane ward, and yet be 
capable ~f controlling his actions and .be responsible for the infrac-

tion of rules and regulations. 
If the prisoner in escaping from the institution did so because of 

mental disease or unsoundness which dethroned his reason and judg­
ment with respect to that act which destroyed his power to rationally 
comprehend the nature and consequences of that act and which over­
powering his will irresistibly forced him to its commissi~n, then he 
is not amenable to legal punishment, but if, on the other hand, the 
prisoner was in possession of a rational intellect or sound mind and 
allowed his passions to escape control, then though passions may for 
the time being have driven reason from her seat a~d usurped it, and 
have urged the prisoner with a force at the moment irresistible to 
make the escape, he cannot claim for such acts the protection of in­
sanity. 

]. W. KINDIG, 
Assistant Attorney General. 

INSANE PATIENTS CHARGED W ITH CRIME. 

An inmate of the hospital for the insane who has been Indicted by the 
grand jury and for whom a bench warra nt has been issued should not be 
surrendered by the superintendent on demand of officer executing warrant. 

October 13, 1917. 
Board of Control of State Institutions, 

Gentlemen: Your letter of the 11th inst. addressed to the attorney 
general has been referred to me for attention. 

You state: 

The board of control received an opinion by phone from your 
office last week regarding the taking, on a bench warrant, of 
o~e E. E. Hosm~r from the state hospital at Cherokee to Sioux 
C1ty by the shenff of Woodbury county on an indictment for 
embezzlement. The grand jury returned said indictment some 
w~eks after Hosmer had been pronounced insane and was com­
mitted to the Ch~rokee hospital. Superintendent George Don­
ohoe of the hosp1tal was of the firm opinion that he should not 
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allow the sheriff to take Hosmer on a bench warrant. The ·opin­
ion r_eceived fron~ .your office by phone from Mr. Sandusky 
sustamed the pos•tJon taken by Superintendent Donohoe that 
he should refuse to recognize the bench warrant and the opinion 
was so imparted to the superintendent. 
~~e board of control is desirous of having that opinion in 

wntmg for our files for future reference in similar cases. Kind­
ly supply us with the sa.me at your early convenience. 

The opinion referred to and which was given over the phone to 
your department was based upon the assumption that the patient 
Hosmer had been duly committed to the state hospital at Cherokee, 
by the commissioners of insanity of Woodbury county, prior to the 
return of the indictment and issuance of the bench warrant in ques­
tion and had been admitted to such institution and was then in the 
custody of the superintendent thereof by virtue of an order of com­
mittal by such commissioners. This being true, it was proper and 
lawful for the superintendent to refuse to surrender such patient to 
the sheriff holding a bench warrant for his a rrest. 

]. W. SANDUSKY, 
Assistant Attorney General. 

U SE OF MAINTENANCE, FUNDS FOR STATE INSTITUTI ONS. 

The board of c'ontrol bas authority to us e the maintenance fund or 
any part thereof at the penitentiary and r eformatory for the support of 
the Inmates of these institutions, when the amount allowed by the legis­
lature for their support is ins ufficient. 

December 5, 1917. 

Board of Control of State Institutions, 

Gentlemen: Your request of the 24th ult. for the opinion of this 
department on the fo llowing facts, has been assigned to me for .at­
tention. 

You state : 

At both the state penitentiary and reformaoory for the men 
who are employed on the industries, such as butter tubs and 
chairs, we are now charging these industries 50 cents per day 
per prisoner employed, for maintenance, both industries being 
on a sound paying basis and can well afford to pay this legiti­
mate charge. 

At both of the above-mentioned institutions, the support 
fund on account of the great increase in the cost of food prod­
ucts, etc., is in a very serious condition. At other state institu­
tions, for instance, insane hospitals, all have large tracts of land 
and produce large quantities of produce. At Mt. Pleasant, the 
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· products produced during the past season were valued at over 
$70,000, all of which went into the support fund. 

The per capita allowance at the institutions is as follows: 
Cherokee, $17 per month. 
Clarinda, $16 per month. 
I ndependence, $17 per month. 
Mt. Pleasant, $16 per month . . 

while at the penitentiary it is $13 per month and at t he reform­
atory $13.50, which is not allowance enough to anywhere near 
meet the necessary expenses, after the practice of the most rigid 
economy. 

We are giving you the facts fully, so that you may readily un­
derstand the situation, and while we thi.nk that it is perfectly 
legal to pay this maintenance fo r these men into the support 
fund of either institution as it is earned, yet no such charge hav­
ing been made or earned before this time, we, for this reason, 
desire to have your opinion relating to this procedure. 

The "maintenance fund" which the board has seen fit to charge up 
to the industries at the state penitentiary and reformatory for and on 
account of the men employed in these institutions, is a part of the 
production of the institutions, the same as is the grain, vegetables, 
milk, live stock and other products of the lands connected with the 
state institutions at Cherokee, Clarinda, Independence and Mt. Pleas­
and, and should be available for the support of the inmates of the 
penitentiary and reformatory, if needed, the same as the products of 
the lands connected with the other institutions are available for and 
used by the inmates of such institutions for their support and it is, 
therefore, proper and lawful for the board to use such portion of said 
maintenance fund as may be necessary for the support of the inmates 
of the two penal institutions. 

J. W. SANDUSKY, 
Assistant Attorney General. 

DISPOSITION OF ESTAT ES OF DECEASED IN M ATES OF STAT E 
I NSTITUTION S. 

The chief executive officer of a state Institution should take possession 
o! ~he personal effects o! any inmate who dies at such institution and 
deliver same to the legal representative of such person, and if admlnls tra· 
tlon Is ~ot granted within one ·year, under ceiTtain circumstances he 
may rem1t moll:ey in his hands to treasurer of state. He should not pay 
any claims agamst such deceased person. 

Board of Control of State Institutions 
I 

December 12, 1917. 

Gentlemen: I have your favor of the 11th instant, enclosing the 
letter of the commandant at Marshalltown, Mr. B. C. Whitehill, 
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wherein he asks some advice as to the disposition of funds in his 
hands which belong to one Peter Wehl, who was killed on Novem­
ber 5th, by being struck by an automobile at the corner of Main and 
Center streets in the city of Marshalltown. 

Section 2727-a72 of the 1913 supplement to the code provides: 

That when an inmate of any institution under the board of 
C!'ntrol of state. institut!ons dies intestate, leaving money, cer­
tificate of depostt, promtssory note, or other evidence of indebt­
edness in writing on deposit with the chief executive or other 
officer, or shall leave in the possession of such institution or of 
any officer or employ~ thereof .any personal property, it shall 
be the duty of the chtef executtve officer of said institution to 
take into h~s possession, i! he does not already have it, such 
mo?ey, certtfica~e of ?~postt, promissory note or other evidence 
of mdebtedness m wntmg, and to receive any money which may 
have been due, or property which may have been owned by the 
decedent, and to dispose of the same as follows: 

To ?eliver such money or other property to the legal repre­
sentatives of the decedent as soon as he shall have qualified and 
become authorized to receive it. 

It is further provided that 

If administration be not granted within one year from the 
date of the death of the decedent, and the value of the estate of 
decedent is so small as to make the granting of administration 
under the general law inadvisable, then delivery of the money 
and other property left by the decedent may be made to the 
surviving spouse and heirs, if known, of the decedent. 

It is further provided that in case administration is not granted 
within one year from the date of the death of the decedent and no 
surviving spouse or heir is known to the institution that the money 
in the hands of such chief executive officer shall be transmitted to 
the treasurer of state. 

Under the foregoing provisions of law, the commandant at the 
home should retain the custody of the money or property in his hands 
until administration is granted and upon the granting of administra­
tion he should turn such property over to the administrator of the 
estate. If, however, such administration is not taken out within the 
time specified the money may be remitted to the treasurer of state as 
provided by law. The commandant has no right to pay any bills or 
to turn over funds in his hands to anyone, except as provided above. 

J. W . SANDUSKY, 
As~istant Attorney General. 
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INDICTMENT AND PROSECUTION OF ESCAPED CONVICTS. 

Convicts who have been or are confined In the penitentiary or r eform­
atory and escape therefrom, whether such escape was effected from the 
institution or any other county in the state In which the convict may have 
been at the time, may be Indicted and tried In tbe county In which the 
penal Institution to which he was sentenced or committed Is located. 

December 2l , 1917. 
Board of Control of State Institutions. 

Gentlemen: Your request for the opinion of this department 
on the following questions has been referred to me fCtr attention. 

You state: 

The enclosed letter from \Varden ~fcClaughry explains 
itself. \Ve desire your opinion as to the legality of the 
prosecution of escapes, who are honor prisoners and paroled 
prisoners who escape in some other part of the !>tate 
t han from the penitentiary at Ft. :l\Iadison or the reform­
atory at Anamosa. 

Also, can such escaped prisoners be prosecuted in the 
county where the institution is located. from which they 
have been paroled or placed on the honor list, though 
the escape was, in reality, made in some other part of t he 
state away from either institiution? 

The conclusions of Mr. B. E. Rhinehart, county attorney of 
Jones county, as contained in the warden's letter to you of 
December 15th are, in my opinion, correct, and are as follows: 

1. The recent laws, giving the warden of the reform­
atory, which is situated in Jones county, custody and juris­
diction over prisoners on parole and prisoners sent out on 
honor camp work anywhere within the state, makes an 
escape from his custody anywhere in the state an escape 
from th~ :e£ormatory, and punishable by imprisonment for 
fi ve add tttonal years on successful prosecution. 

2. T~e r~formatory is located !n Jones county. The 
law as ctted m the above paragraph mdicates that an escape 
from a road camp, wherever located, is an escape from 
the reformatory in Jones county; therefore: 

3. The prosecution of an escape from the custody and 
authority of the warden of the reformatory, and con­
sequ~ntly from the reformatory, is indictable and punish­
able tn Jones county w~ere the reformatory is located, even 
t hough the actual runntng away may have occurred in any 
part ~f the state in which the honor camp was located, or 
the pnsoncr was on parole. 

The law referred to by Mr. Rhinehart is chapter 301, acts of 
the 35th General Assembly, and is incorporated in the 1913 supple-
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ment to the code as section 4897-a. It provides that if any per­
son committed to the penitentiary or reformatory shall escape 
from or leave without due authority any building, camp, farm, 
garden, city, town, road, street, or any place whatsoever in which 
he is placed, or to which he is directed to go, or in which he is 
allowed to be by the warden or any officer or employe of the 
prison, whether inside or outside the prison walls, he shall be 
deemed g uilty of an escape from said penitentiary or reformatory. 
In order to constitute an escape under the provisions of the act 
it is not necessary that the prisoner be within any walls or 
enclosure, nor that· there shalt be any actual breaking, nor that 
he be in the actual custody of any officer or other person. And 
it further provides that if any person having been paroled from 
the state penitentiary or reformatory, as provided by law, shall 
thereafter depart without the written consent of the board of 
parole from the territory within which, by the terms of said pa­
role he is restricted, or if he shall violate any condition of his 
parole, or any rule or regulation of said board of parole, he shall 
be deemed to have escaped from the custody within the meaning 
of section one of this act and be punished as therein provided. 

The opinion rendered by Mr. Rhinehart has reference to the 
reformatory at Anamosa in Jones county only, but the statute 
applies to the penitentiary a t Ft. Madison in Lee county just the 
same and escapes therefrom are governed thereby and prosecu­
tion may be broug ht in all cases in the county in which the penal 
institution to which the escaped prisoner had been sentenced 
or committed is located, regardless of the question as to the 
county where the escape was actually effected. 

J. W. SANDUSKY, 
Assistant Attorney General. 

MONTHLY ALLOWANCES OF SUPPORT FUNDS MAY BE DRAWN IN 
ADVANCE. 

Monthly allowances or support funds may be drawn monthly In advance 
fo r all state lnstttuttons under the control of the board where the statute 
provides tbe estimate to be made on the average number of Inmates kept 
in the particular Institution during tbe preceding month. 

F ebruary 7, 1918. 

The Board of Control of State Institutions, 

Gentlemen : Your request for the opinion of this department 
on the following question has been referred to me for attf,mtion. 
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You state: 

Can the monthly per capita allowance be dr~wn_ by. the 
institutions under the board of control of state tnstttutlons, 
as needed monthly, in advance, the count to be estimated 
by the a,·~rage number ~;>resent during the precedi.ng month ? 
\\-e are herewith enclosmg references to the sect tons CO\'er­
same. 

Chapter 266, acts of the 37th General Assembly, fixes the 
amount per capita to be allowed as support funds (or the institu­
tions named therein, but does not determine the manner in which, 
the time when or the particular amount of the monthly allowance 
for each of such institutions which may be dra·wn for and credited 
thereto, and reference is or must be made to other provisions of 
the law pertaining to such institutions. As an illus tration, I set 
out part of section 2700 of the 1913 supplement to the code, which 
pro,·ides as follows: 

upon the presentation to the state auditor of a sworn 
statement of the average number of inmates supported in 
the institution by the state for the preceding month, he 
shall draw his warrant upon the state treasurer for the 
amount. 

This provision clearly contemplates that upon presentation to 
the auditor of state of a sworn statement of the average number 
of inmates supported in the particular institution for the preced­
ing month, there may be drawn and credited to such institution 
for the succeeding month, a sum estimated or based upon the 
nverage for the preceding month, the amount thereof being the 
result of multiplying the average number of inmates for the 
pt C\..\..Ult•g 111Vu\\ l VJ \ \ 1c pet \..<>}Jitd IIIVllt'\1\}' allUWdlll.i! flxe<l l.>y 
statute for the inmates of the particular instit ution, and like 
procedure may be followed as to a ll institutions where similar 
s tatutory pro,·ision is made, subject, however, to the limitation 
and regulations contained in section 108 of the code of 1908. 

J. W. SANDUSKY. 
Assistant Attorney General. 

APPROPRIATIONS FOR PAVING. 

The board of control are not authorized under the provisions of Chapter 
287, Acts 37th General Assembly to use any part of the funds appro· 
printed by said act In improving that 1>art of the street along and upon 
which private property abuts, but such part of the street Improvement 
should be borne by the owners of such property. 
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April 8, 1918. 
The Board of Control of State Institutions, 

Gentlemen: Your request fo r the opinion of this department 
on the following question has been referred to me for attention. 

You state: 

Chapter 287, acts of the 37th Genera l Assembly, directs 
our board to expend not to exceed $ 11,000 for paving of the 
highway running east and west along the south side of the 
grounds occup ied by the principal buildings of the state 
hospital for Inebriates at Knoxville, Iowa. 

The highway which is proposed to be paved is about 
1500 feet in length. The state owns all of the abutting land 
on the north s ide of this highway, but on the sou th side of 
same about 500 feet or more, of the abutting land, is owned 
by private parties, the balance of which is owned by the 
state. 

T he question on which we desire your opinion is this: 
I s our board authorized, under above chapter to expend a 
part of the money appropriated for state paving to pay for 
the paving in front of the property of these private property 
owners? 

The act of the 37th General Assembly, to which you refer , 
authorizes the board of control to grade, curb and pave the high­
way running east and west along the south side of the grounds 
occupied by the principal buildings of the state inebriate hospital 
at Knoxville, Iowa, and places the construction of said improve­
men t under the supervision and control of the board. It provides 
that the material used for the paving shall be approved by the 
state engineer and be equal in a ll respects to the pavement of the 
streets of Knoxville with which the street connects. If further 
provides that the said improvement shall not be begun until the 
city of Knoxville shall have completed the paving of said street or 
highway, from the east end of the part herein provided for and 
connecting the same with the paved street s of the city. The act 
appropriates eleven thousand ($11 ,000) dollars, or so much there­
of as may be necessary for the purpose. 

If the street in question is within the corporate limits of the 
city of Knoxville, the city authorities shou ld take the necessary 
steps to compel the owners of land abutting upon the portion 
of the s treet to be improved to pay their respective portions of 
the improvement, as by law provided, but if the part of thg 
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street sought to be improved is outside of the city limits, then, in 
order to compel abutting property owners to contribute their 
proportion of the cost thereof, it may become necessary for the 
board of supervisors of the county to establish a permanent road 
district, embracing the highway in question, as provided by chap­
ter 95, acts of the 33rd General Assembly. Such action, however, 
would hardly seem to be necessary in view of the fact that only 
a very small portion of the land abutting upon the part of the 
highway to be improved is owned by pri,·ate individuals, who 
are doubtless, ready and willing to bear their part of such 
expense. 

Improvements of this kind are a direct benefit to abutting 
property and enhance the value thereof and the expense incident 
therto is and always should be borne by the property benefited 
and, therefore, no part of the state funds should be used in paving 
the street in front of the property owned by private individuals. 

J. W. SANDUSKY, 
Assistant Attorney General. 

ADM ISSION OF WIVES T O SOL DIERS' H OME. 

W ives of honorably discharged Union soldiers, sailors, and marines 
are entitled to admission to the soldiers' home notwithstanding they 
are living apart from their husbands and such admission may be granted 
at the request of any interested person. 

April 24, 1918. 
The Board of Control of State Institutions, 

·Gentlemen: Your request for the opinion of this department 
on the following questions has been referred to me for attention. 

You state: 

I wish to inquire if an Iowa soldier whose wife has been 
estranged and separated from her husband for about fifteen 
mont~s an~ has refused for that length of time to return to 
and hve w1th her husband, altho a railroad ticket was sent 
her for her return in June, 1917, which she refused to use is 
she eligible to admission to the Iowa soldiers' home ~he 
being sick and in destitute circumstances unless' her 
husband is now or becomes a member of the s~ldiers' home? 

Second: Could the wife of such Iowa soldier be admitted 
to the Iowa soldiers' home if the husband or' such wife is 
not a member or would not become a member for hospital 
treatment at her own request without the husband? 

Third: Could she be admitted at the request of her hus­
band, he not becoming a member of the home? 
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Section 2606, of the 1915 supplement to the code, pertains to the 
rules which may be adopted by the board of control governing 
the admission of persons to the soldiers' home and designates 
the different classes of persons who may be admitted thereto. 

Paragraph 3 of that section provides as follows: 

Army nurses, and the wives, fathers and mothers of honor­
ably discharged union soldiers, sailors and marines. 

It, therefore, follows that each of the three questions propound­
ed may be answered in the affirmative. The mere fact that the 
wife of the soldier in this instance is living apart from her hus­
band does not affect her right to admission to the home, neither 
does it make any difference who makes the application. She, 
as the wife of an honorably discharged union soldier, is entitled 
to admission to the institution. 

J. W. SANDUSKY, 
Assistant Attorney General. 

PRIV ILEGED COMMUNICATIONS. 

Privileged communications rules apply to superintendent state sani­
torium for treatment of tuberculosis. 

October 22, 1918. 
Board of Control of State Institutions. 

Gentlemen: vVe are just in .receipt of your letter of the 8th 
inst., enclosing a letter from Dr. H. N. Scarborough, superinten­
dent of the state sanitorium for the treatment of tuberculosis, in 
which he requests an opinion from this department covering the 
following points: 

First: When subpoenaed in a suit at Jaw between an insurance 
company and a former patient in the state sanitorium for the 
treatment of tuberculosis how much information concerning the 
former patient can the superintendent give without violating the 
law concerning communications by a patient to his physician? 

Second: To what extent should such institution open its 
records in making of affidavits for certificates of death to insur-
ance companies? · 

Third: To what extent would such institution be authorized in 
g iving to outside parties information concerning the physical 
condition, length of disease, prospects, etc., of patients now in 
said institution, or who have been there, when this information 
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is desired in connection with the employment of t he patient, 
and other things? 

Referring to the first question above asked, it will be pertinent 
to consider various principles of e\'idence establis hed by the 
legislature and followed by our courts. The legislature has 
declared that any person having a matter pending in court shall 
be entitled to subpoena any one to attend and testify on hi s behalf 
at the trial. Section 4659 of the code. And for failure to obey a 
valid subpoena without sufficient cause or excuse the delinquent 
is guilty of contempt of court, and subject to not only punish­
ment, but also to haYing his person attached and forcibly brought 
into court. Section 4664 of the code. For a distance o f not to 
exceed seventy miles from his residence a person may be com­
pelled to attend a civil trial in the district or superior ~ourts. 
Section 4660 of the code. Thus, it will be seen , when a litigant 
desires the testimony of a certain person he has the right to 
subpoena him, and the person subpoenaed is required to respond, 
or subject himself to punishment for contempt of court. It is 
not for the witness to predetermine his competency t o testify, but 
the cou rt will determine that question when the witness takes the 
stand and the objection is properly raised. Robb Y. McDonald, 
29 Iowa 330; Sta te v. Seaton, 61 Iowa 563. This rule applies to 
persons holding a public office the same as to those in civil life. 

Now, the question a rises as to how far a witness can be com­
pelled to divulge certain facts within his knowledge or produce 
certain records under his control, particularly with reference to 
the superintendent of the state sanitorium for the treatment of 
tuberculosis as to information acquired in the treatment of a 
patient in said institution. As bearing on this question the Iowa 
statutes declare that no physician shall be allowed, in giving 
~estimony. to disclose any confidential communication properly 
mtrusted to him in his professional capacity, and necessary and 
proper to enable him to discharge the functions of his office. 
accord ing to the usual course of practice or discipline. Section 
4608, supplement to the code, 1913. The above section is not 
confined in its effect to ,·erbal communications, but extends to 
all facts and information learned by the physician in the dis­
charge of his duties. Brader v. National Masonic Accident 
.\ssoci~tio.n. 95 Iowa 149. But it is not for the physician to raise 
th~ ~bJectlon that ~he information acquired by him is privi leged 
- tt IS only the pattent who can invoke th e rule of secrecy. The 
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statute does not disqualify the physician. State v. Bennett, 137 
Iowa 427; \ Voods v. Town of Lisbon, 150 Iowa 433. And the 
objection may be waived by the patient. Section 4608, supra. 
The above rules apply to physicians hold ing an official position, 
such as the superintendent of the state sanitorium for the treat­
ment of tuberculosis. Mehegan v. Faber, 158 \Vis. 645; Casson 
v. Schoenfeld, 166 \Vis. 409. 

Therefore, in answer to the first question above asked, we a re 
of the opin ion that, whenever regula rly subpoenaed, it is the duty 
of the superintendent of the state sanitorium for the treatment of 
tuberculosis to obey the summons and answer such questions as 
may be asked concerning a present or former patient in said 
institution, and if the patient desires to claim the privilege of 
secrecy, he may do so when the s uperintendent offers himsel£ as 
a witness. 

Now, as to the legal right of a physician to state in an affidavit 
of death, given to an insurance company, information concerning 
the cause of death of his patient, our supreme court has held that 
an affidaYit containing such information should be excluded. 
Nelson v. Kederland Life Ins. Co., 110 Iowa 6CX). In the Nelson 
case the court say at page 605: 

This affidavit was objected to on the ground that death 
had been admitted, and it was a disclosure of confidential 
communication uy deceased to his physician. The 
policy required no more than satisfactory proofs of 
death, and the company might. under this provision, de­
mand that th e fact of death be shown with reasonable 
definiteness and certainty. But. under the guise of 
ascertaining that fac t, it had no right to insist upon in­
formation concerning the cause thereof. as that would have 
no direct bearing on such an inquiry. 

Therefore, in answer to the second inquiry above, we hold 
that the superintendent s hould go no further than necessary to 
establish the fact of death, without disclosing the cause thereof. 
He may properly give what information he has concerning the 
age, residence, and fami ly relationship of the patient. but should 
refuse to disclose any information pertaining to the ailment of 
the patient and the treatment thereof. 

As to the rig ht of the superintendent of the state sanitorium 
for the treatment of tuberculosis to furni sh t he general public 
information concerning the physical condition, length of disease. 

10 
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pros~ec~s a~d the like of patients who now are or ha,-e been in 
~he_ InstitutiOn, ~he prohibition, ba$ed upon pri,·ileged communi· 
ca;l?ns b~ ~ pattent _to his phy~ician, applies only to the giving of 
tc. ttmon~ !n a JUdicial proceedmg. The statute does not prohibit 
the physiCian from disclosing otherwise the secrets of his patients 
although ~uch a course would be reprehensible and in disregard 
of professiOnal propriety. Nelson v. Nederland Life I 
Co., 110 Iowa GOO. nsurance 

In the Xelson case it is said at page 606: 

The phpician, in disclosing the <ecrets of his patients in 
~onvcrsat1on or wnting, violates no law of which we h;ve 
nm~·lcd~e, although such a cour~e may be reprehensible 

and m d1~regard of profes~ional "ropriet.- It is "I · .· 
tcstimo " · · d' · 1 r " n gmng 

h 
.b. ny m a JU 1c1a proceeding that such disclosures are 

pro 1 1ted by statute. 

In ans,~er to the ~hird inquiry above, we are of the opinion that 
the ~upennt~nd.ent IS ac.ting within his legal rights in furnishing 
out~ Ide partieS mformatton concerning the condition of individual 
p~tiCnts; but r.or him to be discussing the condition of patients 
~vlt~t t~te. publtc generally, or to br furnishing outside parties 
n~dlscnmmately ~vith information concerning individual patients 
woulrl_not only be a rank breach of probsional ethics, but would 
a~so disclose a wodul lack of good judgment. There are occa­
Sions, of cours~, when it would be proper to furnish information 
as to th~ condttion of indilidual patient,, ouch as upon request 
by ~ubltc officials, and relatins of the patient. but such infor­
mation should neYer be furnished to tho'e seeking information 
only, and. who evidently desire the information to advance some 
!>ersonalmtere»~. As to whom such information should be given 
IS a n~atter callmg for the exercise of the superintendent's own 
good JUdgm~nt; and the fact that he is required to keep a record 
of each pat1ent do<'s not ncce sarilv require him to f · h 'li d · urn1s a 
ccrt11e copy thereof to any person who might request it. 

Trusting we ha \'e co\'Cred the point~ lull)," e are, 

\\'. R. C. KEXDRICK. 
Assist .nt \ttomey General. 

DUTY OF COU NTY ATTORNEY TO DEFEND HABEAS CORPUS 
PROCEEDINGS. 

County attorney must defend state oftlclala In habeas corpus proc d 
loge In his county. ee · 

OPINlOXS TO THE BOARD OF CO~'TROL U7 

October 26. 1918. 

Board of Control of State Institutions, 

Gentlemen: Your letter of the 22nd inst., addressed to 
Attorney General Havner, has been referred to me for attention. 
You enclose a letter from Lew McDonald, county attorney of 
Cherokee county, together with a letter from Carl 0. Gunderson, 
county attorney of Worth county, addressed to Mr. McDonald 
in relation to a habeas corpus proceeding against the superinten­
dent of the s:ate hospital lor the insane at Cherokee, in which an 
opinion from this department is desired, as to whether or not 
it is the duty of the county attorney of Cherokee county to defend 
the proceedings on behalf of the superintendent of the state hos­
pital, and if so, whether or not the county from which the insane 
party was committed to the hospital is under any obligations 
to pay an attorney fee to the county attorney defending the 

proceedings. 
Beg to advise that it is one of the duties of county attorneys 

to appear lor the state in all cas('s and proceedings in the courts 
of his county to which the state is a party. Par. 2, section 301, 

supplemental supplement. 
Section 4427 of the code also provides that in habeas corpu\ 

proceedings the court or officer allowing the writ must cause the 
county atto~ney of the proper county to be informed thereof and 
of the time and place when and "here it is made returnable. 

Inasmuch as the hospital at Cherokee is a state institution, any 
proceeding in which that institution is interested would nee· 
essarily be a proceeding again~t the state, and pursuant to the 
statutory provisions above cited, it is evident that it is the duty 
of the county attorney to appear and defend actions of this 
character, and, being one of hi, statutory duties, it is further 
evident that he cannot expect any additional attorney lee from 
the county from which the patient has been committed. 

Therefort, we are of the opinion that the county attorney of 
Cherokee county should appear and defend the action as one of 

his regular duties. 
W. R. C. KENDRICK, 

A~s:stant Attorney General 

STEP.CHILDREN ADMITTED TO IOWA SOLDIERS' ORPHANS' HOME. 

Step.chlldren of Soldiers treated as sold len' children wb('D admitted to 
Iowa soldiers' orphans' borne. 
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November 6, 1918. 
Board of Control of State Institutions, 

Gentl emen: Your letter with a letter from F. L. :\lahannah. 
superin tendent of the Iowa soldiers' orphans' home, addressed to 
this department, recei' ed, and the same has been referred to me 
for reply. 

You ask a ruling from this department on the following 
question, quoting from :\1r. :.\fahannah's letter : 

Can step-children of a soldier be admitted to this insti­
tut ion as a sold ier's children? The case in question at 
present in\·olves a family of fou r children, whose mother 
has married a soldier, but during the absence of her hus­
band, it will be impossible for the mother to s upport 
the children. 

ln determin ing this question it will depend entirely upon the 
attitude th e step-father assumes toward his step-children. If the 
step-children were considered and treated by the step-father as 
member's of his family, and he did maintain and s upport them 
before becoming a soldier, and still stands in ·'Joco parentis" to 
such step-children, he could be held responsible for their main­
tena nce and education. 

It seems that if the step-father is held responsible for their 
maintenance and education, when he stands in "loco parentis" to 
such children, it would be reasonable to hold that such step­
children would be entitled to any benefits conferred upon such 
children by the statute. 

It is, therefore, the conclusion of this department, that if the 
step-father stood "loco parentis" to the step-children who are 
seeking admissi.on to the Iowa Soldiers' Orphans' H ome, they 
shou ld be consl(lered sold iers' chi ldren and should be treated as 
such. 

. If, upon innstigation, it is found that the step-father con­
Stdered and treated su~h step-children as members of his family, 
then the second qu estton propounded in your letter would be 
answered, that is, that the state would pay the total expense of 
the childrens' keep at the home. 

C. G. \YATKI XS, 
Assistant Attorney General. 

OPINIONS TO SUPERINTENDENT OF BANKING 

GRANTING OF BANK CERTIFICATE OR CHARTER. 

No discretion is given superintendent of banking to refuse certUlcate 
it law bas been fully complied wltb. 

Hon. G. H. Messenger, 

Superintendent of Banking, 

Ju ly 10, 19 17. 

Dear Sir: I have your favor of today, enclosing all the papers 
pertaining to the organization of the Farmers' Sa,·ings Bank of 
Swea City, Iowa. 

I have examined the papers carefully and they appear to be 
in due form in every particular, and it appears that the law has 
been fully complied with. 

As to whether the law vests any discretion with you in regard 
to issuing the certificate to a corporation which has fully com­
plied with the statutory requirements governing the organization 
of slalt: banking institutions, I will say that section 1843 of the 
code provides as follows: 

The paid up capital of any savings bank shall not be less 
than ten thousand dollars in cities, towns or villages, having 
a population of ten thousand or less, nor less than fifty 
thousand dollars in cities having a greater population. The 
corporation may commence business when its first d irectors 
or officers named in its recorded articles of incorporation 
shall have furnished the auditor of state' proof, under oath, 
that the required capital has been paid in and is held in good 
faith by said bank, and he has satisfied himself of such 
fact, for which purpose he may make a personal examination, 
or cause it to be made, at the expense of such bank, and he 
is also satisfied that the preceding sections of this chapter 
have been complied with, and has issued a certificate to that 
effect, naming therein its first board of directors, notice of 
which certificate shall be given by the publication thereof 
for four consecutive weeks in some newspaper pri nted in the 
county where its articles are recorded. at the expense of 
such bank, and proof of such publication by the oath of the 
publisher or his foreman filed with such auditor. 

I t would appear from the foregoi ng that upon the furnishing 
the superintendent' of banking the proof under oath therein re-
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(erred to, and he being satisfied that all requirements of the law 
rdating to the organization vf a savings bank have been com­
phed wuh, that 1t b«orna hts duty to 1ssue the certificate; in 
othrr words, that the duty is enjoined upon him to issue the 
certificate, and that he may not rxuci•e any further discret on 
in the matter 

I herewith return tht rapers for your files. 

]. \\'. SA~-IDUSKY, 
As tant \ttorney General 

DIRECTORS OF BANKS. 

State ud oulnp banb mar not ba'e tid · c ste or dtrectol"' 
llto<tboklel"' can elect dlreaon only at ann~ t mectlllC 
»to<tbotdol"' cannot deleaate autborlty 
Board or dlroctol"' ma1 nn an ncaoctea amine 

llun li. H. Messenger, 

Suprrintcn<lent o£ Banking, 

August 23, 1917 

Dear Sir • Your request f<>r the vpmion of this department on 
the followmg !acts .1nd questi01u has been referred to me for 
attention: 

The llt" Moinu Savangs Bank ha~ filed with me a certi£­
icatt re.1chng thus : 

"RESOI. V'I•IJ, I hat thr Articles of As~ociation be 
amcnde•l to rc:td as follows • 

"Thr lloar•l of f>trectnr uf tlus Association shall consist 
of not less than hvt:t, nor "" rt' tlu.n t\\ enty shareholders." 

At the •me ml·<'ting the following resolution was unan­
imously adopted: 
"RE~OI.VI I>, I hat the stockholders hereby authorize 

the dtrectors of thiS bank to till all vacanctes on the directory 
created by the ancreas<' of the maximum number of this 
board to twent), II& fixed by the stockhold~rs at this 
meetmg" 

Has thts bank the nght t pro' 1dc for a sliding number of 
d lfl:ctors, 

D1d th~ stockholders ha\e the power to delegate to :he 
holden dtrectors authonty to s feet the new members 
1 ro\lded for • 1 th m dm nt? 

Sttti n 1842 of the code, 1 ert:aining to the organization of 
5a\ ings banks, IS 111 follow'l 

The articl<J of ane rporatt n of a 5a\ ings bank shall be 
signed and ac.kno" !edged by the incorporators before •ome 

OI'INWNS TO 8tli'ERI!I.'TENIIE!'.'T OF B \1'\KINU Ul 

officc:r nuth nzed to tak~ arkno" ledgments of drcd,, an• I 
gi\ ~ the c rporate name, thr obJeCt for whtch tl " iorm~d 
the am unt of Cll(lltal, the ttme of ats extstcnct•, "htch 
shall n t cxcc<'d fifty ) ..an, the num~r of ats dtrKtor•, the 
nant an I po t office address of each per-on c • officer "ho 
1ha1l manage tU nffau·s unu1 the first electiOn, and the 
nan1c f the cat), town r ~ lla~r and the count), 111 "h1ch 
the pranetp:t.l place of bus 1ess ts to ~ locat"d • • 

S tt n I &IS of the code as amended by chnptcr 23.'-'. acts of the 
37th General A mbl), ad ptttamtng tv the mall!lgemcnt of 

, ngs b:m'k provtd•·• m 1•art u folio" s 

1 he husnt and proper!) f such bank• ~hall be 111!1n 
agt'd b\ 0 b rd of directors of n t INt than fire, nil of 
"hom thall be sharehol<lcr• nnd at tca~t three fourths of 
the dtrect• n< must ~ cttlzens f the state • • 

~ctton 1846 of the ,ode, pertaming to •hrcctors and thrtr 

electton •• as foll " 1 

\11 , 11canttes m the bo:u•l of thrcctors shall ht• filled at 

1
ts next regular meeting aft• r •uch \llCillltY <l!all an<c. fr< Ill 

nmong th1 stockh >1<1« , and the person rn<'" mg a n•aJortty 
f the , trs of the "h•>lc number n£ cl1rcctors &hall he duly 

clrcted tu fill uch \ncancy. The •hrcctor~ to succeed tlto~e 
11:11ne<l 111 th~ aU<htor's crrllh,nte 'hall ~·< electe•l at ~~·· 
first nnnu.•l ntt·rtlng thercaft• r, at. Ruch tnne and plac~. 1n 
~uch mann.r nnd upon &uch ""!let' as •hall _be prm 1dr•l 
hy th• l>v·la\\ ft, nnd shn\1 h"ld ullire unul th<>r succes•rJrs 
art• elect,"•! and c1uallhc•l, wh1ch $hall he auuu.tlly thcre~l~t·r 
~II sud• clrcllons hall he b) h.tllot, and the pcrS<•Il rrccl\·1ng 

the •reate 1 numb r of 'otes c •t ohall lw <hr<dors II tn 
rlectt n of dtrectors shall not lu he !.I on the; day .tes•grl.ltcd, 

1t ma) b.- hdd n nn} nthcr lla), aft<•r }.'I' 1111{ the not tee 
rcqutred b) the h) I "• • • 

It " 1 d ubtlc r ul rand la\\ful £ r the stockholder& ol the 
()c M m 1 S:l\ tng b nk t amcncl tts arttcles of mcorporattc•n, 

a 1 tn r th numb~r of u hoar I of dtrcctors at an 
( tl c stockholders r at n spectal meetmg culled 

r r that purv c nd as th la1v now ex• t , there 15 no hm•t to 
th nun brr f d r ct r that the rt•clrs f mcorporauon rna\ 

r de f r r uth rt e but a d<'fimte and certam number mu t 
e fixed by th ruclu f mcorporab n and, as the amendment 

It t th que 11 n I.-a e the numb.-r uncertam tt fa1l• 

10 c ply " 1th t n J84Z f th code. nb ve ~t out \our 
t qu 1 n t ref r d 111 the ncgau.e 

B 
1846 of the code hoard 

y upr 
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tltrl'ctors of •a.,ng• hank~ arc 1(1\ en authority to fill any vacancy 
nri~ing in tht· l,u,onl at the nc>.t rcii'Uiar mccti.ng thereof, fr~m the 
~lt.ekho!Mr, uf thc a•>ociali• •n, hut the quest ton presented tn tht~ 
ca•e i• not th.t t of the u>ual .. _,,caney'' arising from resignation. 
r~mmal or dr>th, but if a 'acancy exi't~. at all. in t he board 
11f 1hrcctors, it " by \lrtuc of thr particular amendment t o tht· 
nrticlcs of a••t><:iation alH>\t' rrferred to. increasing the o1umbrr 
thereof. 'I hr -t~t ute requir~~ that the directors who s uccccu 
lhu><' 11amt•l in lht· ;~uthtvr'• certificate shall he dcctcd at the fir>t 
.tnnual mcrttng thereafter. c< <It 'ecllon 18-16, and the annual 
mcrung tlu rt·tn rdrrrrd to means the annual meeting uf the 
•tnrkholdcr• nf thr a••octation, .wd. the 'cctinn further prm adc,, 
thnt the dirtrtur~ thus eltrll'tl ~hall hold office until their >ucres· 
.,,, :ore drctrtl and tJttalifir~l. which shall he annuallr thereafter. 
anrl 11, thrrt·l• •rt. f<>llow' that the nnly time at which the ~tuck· 
hn!tltr• m~y dr.t mcml>cr, C!f th~ l10:1rd ui tlirtctors i~ nt the 
llnraual mcrttn~ hd•l f .. r that purpn•e, and, a~ the meeting relrr· 
rrtl to wa~ a ,prcialmtetinl:' of tht ~tockholdt•r., they had not the 
pnwcr I<> then t•!tct the adrlitiunal number prol'iclcd for hy the 
.. m~ntlment Itt the articles of n'«•ciations. nor rould they delegate 
the power tu thr •·~~rd. a> then constituted, :and your >cconal 
11ua·stiun "· thrrdure. an<\\ trt'd an th( negati' t 

I deem it llrupt·r. at thts ttmr, ami in this runncction. tu al~tt 
pa•• upo n the <il"'"'ion a~ to whether th<: buart l o f director~. as 
.-.. n•tituted 111 thr time the article~ nf a5sociatinn were aanenclctl. 
had the authurit~, h~ nrtm vf 'tcttun 18-1(>, tu fill the "aeancics 
,.,i~ting as a re•ult (of <uch :unenrlmtnt I \\a• at fir<t inchned 
t" tht <>J>micon that the wurah. ·a her such \ acar1c1' -hall ara-c," 
"' llbc<l in thr t;ttute, shnnlcl lw construccl Itt an'can \'acancic;, 
••ri~m~ frnm lht usuai causc~t, lake death, remuvnl or resignation. 
hut upon mnrr rr~rction, :olthoul(h the qur,tion is not cntin·ly 
frtt.• fr,-.m tlc.uht, I am C'(lU~trainrd tn hdiC'\f' that wht-n thto art· 
1tlr ... c.£ 3 ~lCintiHn c,f a curp,irat1on are :tnltnflcd incr~a.,ing th\ 
numhc:r u( 1t... •hn·ctur:\ th;tt ,,,C';tllt.'lf'~. within the m~aninJ: nf 
lh• law then "'"'' aoul th~t th~ !Joan! oof dirtt'tors. ~' then 
wnMitutcd, ha>r the authurtl) to fall Htch 'acancics. 

J \\' S\'-OL'SK). 
\"istant \ttorncy General 

BANK AN D T RUST COMPANIES MAY INVEST IN BANK BUILDING. 

llanlco and lrual 1.'011l!>lnle• may lnv .. ~ a I'UliOnable 11mounl ul th~lr 
cnpllat In ban~ bulldlnc and tumlture tutd ftxturtla. 

OPINIONS TO SliPERL,'TEND&NT OF BANKINO IU 

Hon. G. H. Messenger, 

Superint endent of Banking, 

October I, 1917, 

Dear Sir: This department has been requested to grant a 
rehearing on some of the questions in\'olved in the opinion 
rendered you on August 30th, relative to the ial\'estment of t he 
capital of state ban ks, sav ings and loan and trust compan ies 
in real estate, and particularly as to the constntction plnced upon 
S<o<tion 1848 of the code, and also, what is claimed to be, the 
uncertainty of the right o f state banks to o wn the real estate anti 
buildings in which their business is carried on. 

T he q uestions you propounded and upon which you asked o ur 
opinion arc as follows: 

I \\'hat moneys can a savmgs bank i1wcst in real 
pro1wrty used for banking purpose'? 

2 \\'hat moneys can a state bank inves t in real property 
used for banking purposes? 

3. What moneys can a savings bank invest in furn itur~ 
and fixtures used for banking purposes> 

4 \\·hat moneys can a state bank in,·est in furniture 
11nd fixtures used fnr banking purposes? 

The rtght to own nr lease a suitable building with suitable 
equipment in the way of vaults, safes, furniture and fixtures. is 
indi•pen.,ably necessary to transact the business of banking and, 
therefore. banking in~titutions in the absence of charter or stat­
utory inhibition, ha\'e the authority to usc a reasonable part of 
thear undh·ided profit~. surplus or capital to purchase and equip 
or construct and equip a hank builrling ~uitablc for conducting 
and carrying on their business, the amount so invested to be 
:eg~lat:d or determined by the capitalization o f the particular 
ansmutoon and the n>lume oi the busincs, it wa' trano;acting. 

::;eel ion 1846 of the crxle has been amended from time to time 
and the powers of sa' ings banks have been greatly enlargccl 
~nrl ex.tc.ndcd by divers amendments to the o rigina l act of 1 87·~. 
a~lhonzong their creation. This particular section was section 7 
ul lite .ri1,..jnal act and was, in part, as fullows: 

All ~v.ings banks organized under this act may receive, 
~n deposit, all such sums of money as shall from time to 
ta~e be offered by traucsmen, merchant~. laborer~. scr\'ant:,, 
~•nors and o thers. All such b:lnks with a paid up capital 
0 ten thousand dollars may rccc i\'c deposits to the amount 
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of one hundred thousand dollars, those with. a paid up 
capital of twenty-live thousand dollars may recetve deposits 
to the amount of two hundred and fifty thousand dollars, 
those with a paid up capital of fifty thousand dollars, 
deposits to the amount of li\'e hundred thousand dollars, 
those with a paid up capital of one hundred thousand 
dollars, deposits to the amount of one million dollars, and 
no greater amount of deposits shall be recei,·ed without 1 

like proportionate increase of cash capital, and which capital 
shall be regarded a guaranty fund for the better security of 
depositors, and so in\'ested in some safe and available 
secu rities. 

As amended the corresponding part of the section now reads as 
follows: 

Any savings bank organized under this chapter may 
receive on deposit money eq ual to twenty times the aggre­
gate amount of its paid up capital and surplus, and no greater 
amount of deposits shall be received without a correspond­
ing increase of the aggregate paid up capital and s urplus 
which capital and surpl us shall be a guarantee fund for the 
better security of depositors and invested in safe and avail­
able securities. 

T he question naturally arises whether the language, as it now 
appears, excludes the use of capital and surplus, or any part there­
of, for the purchase or construction of a bank building and also 
the ~urchase of suitable equi pment therefor for banking purposes. 
It wtll be obser\'ed that there is a marked and substantial differ­
ence in the language used in the section, as originally enacted, 
from that .comprising it in its present form, though the investing 
~f the capttal and su.rplus is still sought to be safeguarded in the 
mterest of the deposttors. The phrase, "safe and available securi­
ttes;· ltke that of "safe and available assets," has a peculiar and 
reasonably well defined meaning. The word "available" when 
used in connection with either the words "securities" or :'assets" 
~as a qualifying or limiting purpose and effect and is intended to 
mclude certain securities or assets and exclude others and in the 
connection used in this section we are considering, sh~u ld 'be con­
strued to r~fcr to such securities as are usable and can readily be 
converted u:to money; representatives of value that can in a 
rea onable time be converted into cash; like notes, bills, drafts, 
acceptan.ces and obligations of solvent individuals firms and 
corporatiOns, and similar evidences of indebtedness ~11 of which 
may very properly and are sometimes designat:d as "liquid 
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assets," as distinguished from bonds having long periods to run, 
real estate. buildings and divers other kinds of investments. 

I am aware that by placing such a construction upon this 
particular section of the banking law, unless authority is else­
where giYen sa\ ings banks to acquire build ings as well as suitable 
furniture and fixtures for conducting their business, that they 
would, in most instance:,, he required to rent, for it rarely occurs 
that arrangements are made to provide for such expense by a spe­
cial fund outside of the authorized capital , but. nevertheless, I am 
constrained to believe that the section. a originally enacted, 
would not admit of any other construction, and even, as now 
worded, if standing alone, it would still be susceptible of such 
constructing or meaning. This section is not, however, made 
applicable to state banks, but by reference contained in section 
1889-m, of the 1913 supplement to the code, it is made applicable 
to loan and trust companies, though the reasons for thus restrict­
ing the manner of investing the capital and s urplus of such 
institutions, considering the present tendency and the powers 
conferred upon them is not, I must say, quite so apparent as it 
was when applied to savings banks at the time the law was first 
enacted authorizing their organization. 

By express provisions of section 185 I of the code savings banks 
arc authorized to purchase, hold and convey real estate on ly as 
follows: ''The lot and buildings in which its business is carried 
on." No such provision is made as to state banks or loan and 
trust companies, nor have I been able to find any express author­
ity for any of these institutions to in,•est any part of their capital 
or surplus in furniture and fixtures 

It was stated by the supreme court in the case of Carroll v. 
Corning Savings Bank, 139 Iowa, 340, that institutions now trans­
acting business as savings banks differ radically from ~uch 
institutions as originally organized, and that all of the phtlan­
thropy involved in their conception originally has disappeared 
under the touch of modern methods and legislation and that they 
now partake of and perform the (unctions of regular ban~ing 
institution doing a general banking business, rather than sav111gs 
depositories. 

It should also be observed that the law regulating the taxing 
of national banks, state and savings banks and loan and trust 
companies provides that in arriving at the value to be placed upon 
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the shares of capital stock of such institutions that the amount of 
thei r capital actually invested in real estate owned by them shall 
be deducted from the real v.alue of s uch shares, and whi le it is 
true t~at this does not authorize any of these institutions to in­
,·est any part of their capital in real estate, yet it must be con­
ceded that th e legislature recognized that a part of their capital 
might be so invested. 

A review of the situation, as stated, discloses that modern customs 
and methods, together with legislation, have materially changed the 
scope and function of savings banks. That by the provisions of 
sectio!l 185 1, they a re permitted to own the Jot and building in 
which their business is carried on. That by the provisions of section 
1848 they are required to invest their capital and surplus, in safe 
and available securities. That the latter section does not apply to 
state banks, but by reference is made applicable to Joan and trust 
companies. That all of th e institutions referred to are permitted, 
by statute, to deduct from actual value of their shares of capital 
stock, for the purposes of taxation, the amount of their capital 
actually invested in real estate, and it should be further observed that 
express authority is nowhere conferred by the statute upon stat~ 
banks or bank and trust companies to purchase or own real estate, 
or for any of the institutions named to invest any part of their 
capital or surplus in fu rniture and fixtures . 

It might not be out of place, in this connection, to say that in many 
of the states banks are prohibited from investing in the building in 
which their business is carried on, including the equipments thereof, 
more than a stated per cent of their capital, ranging from about 
twenty per cent to fifty per cent thereof, and while bills have been 
introduced in our legislature with a view to the passage of a law of 
thts kind none of them ever reached final passage. 

From the foregoing summary of the law bearing upon the questions 
pr.o~ounded, t?gether with the brief review of the Iegistlation per­
~mtng to ~~vmgs banks, it will be seen that some difficulty exists 
m harmontzmg the several provisions of the statute relating to the 
matter be~ore us and, therefore, without seeking to give full effect 
to the vanous measures, I am of the opin ion that each of the insti­
tutions named have the authority to invest a reasonable amount of 
their .capital .or .surplus in purchasing or constructiong bank buildings 
an~ m f~rntshmg and equipping the same suitable for transacting 
thetr busmess, the amount thereof to be in accordance with and 
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regulated by the capitalization of the particular institution and the 
volume of business it transacts. From which, however, as the law 
now stands, it may not be inferred that an unlimited discretion is 
possessed by the board of directors of these institutions to invest such 
part of their capital or surplus as in their judgment may seem neces­
sary or proper, for by express provision of section 7 of chapter 40, 
acts of the 37th General Assembly, creating the department of bank­
ing, the superintendent of banking is made the head of the banking 
departme~t of the state and is given general control, supervision and 
direction of a ll banks and trust companies incorporated under the 
laws of the state, and in the exercise of the powers thereby con­
ferred upon him it becomes his duty, not only fo r the protection of 
depositors, but for the welfare and success of the banks themselves, 
that he should see that none of the institutions under his supervision 
have a disproportionate amount of their capital and surplus or either 
invested in bank buildings and equipment. 

J. W. SANDUSKY, 
, Assistant Attorney General. 

BANK AND TRUST COMPAN I ES CANNOT ACT AS SURETY. 

Banks and trust companies have no authority to become surety or 
guarantor on the bond of another. 

H on. G. H . Messenger, 
Superintendent of Banking. 

September 24, 1917. 

Dear Sir: I have your request for the opinion of this department 
on the following question : 

Has a savings bank, a state bank, or a trust company the 
authority to become surety or guarantor on the bond of another? 

Section 1844 of the code, pertaining to savings banks, is as fol­
lows: 

The corporators and their successors shall be a body corpo­
rate with the right of succession for the period limited, and shall 
have power: 

1. T o sue and be sued; 
2. To have a corporate seal and alter it at pleasure; 
3. To purchase, hold, sell, convey and release from trust or 

mortgage such real and personal estate as provided for in this 
chapter; 

4. To appoint such officers, agents, employees and servants 
as the business of the corporation shall require; to define their 
powers, prescribe their duties, fix their compensation, and 



158 REPORT OF ATTORNEY GENERAL 

require of t~em su.ch security as may be proper for the perform­
ance of thear dutaes; 

S. To loan and invest the funds o f the corporation; to ~ecei~e 
deposits of money, to loan and invest t~e sa~e as J?rovtded m 
this chapter, and to repay such depo~tts wtthout 1~te~est, or 
with such interest as the by-laws or artacles may provade, 

6. To make by-laws for the manag~ment and. r.egulation of 
the corporation, its prope~ty a~d affaars? prescnbm~ the con­
ditions on which the deposats wall be receaved and paad thereon, 
and the time and manner of dividing the profits, and for carry­
ing on all business within its power. 

Section 1861 of the code, pertaining to state banks, is as follows: 

Associations organized under the gene!al incoq~oration J3:ws 
of this state for transacting a banking ~usmess, buymg .or sellmg 
exchange, receiving deposits, dis~ountmg notes and btlls, other 
than savings banks, shall be desagn~ted state banks, and sh~ll 
have the word "state" incorporated 10 and made a part of saad 
corporation; and no such corpo~a~ion shall. be authorized to 
transact business unless the provasaons of th1s code have been 
complied with. 

Section 1889-d of the 1913 Supplement to the code and pertain­
ing to trust companies, state banks and savings banks, is as follows: 

To act in fiduciary capacity-notes, bonds and mortgages­
sak deposits. Trust companies, state and savings banks now 
existing or which shall be hereafter incorporated under the pro­
visions of title nine of the code, in addition to the powers 
already granted to such corporations, shall have power, when so 
authorized by their articles of incorporation: 

1. To be appointed assignee or trustee by deed and guardian, 
executor, or trustee by will and such appointment upon qualifi­
cation as herein required shall be of like force as in case of 
appointment of a natural person. 

2. To be appointed receiver, assignee, guardian, adminis­
trator, or other trustee by any court of record in this state, and 
it shall be lawful for such court to appoinT such corporation as 
such receiver, assignee, guardian, administrato r or other trustee, 
in the manner provided by law, for the appointment of any 
natural person to such trust. Provided any such appointment 
as guardian shall apply to the estate and not the person. 

3. To act as fiscal or transfer agent or registrar for estates, 
municipalities, companies and corporations. 

4. To take, accept and execute any and all such trusts and 
powers of whatsoever character and description, not in conflict 
with the laws of the United States or of the State of Iowa, as 
may be conferred upon or entrusted or committed to them by 
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any person or persons or any body politic, corporation or other 
authority, by grant, assignment, transfer, devise, bequest or 
otherwise, in which may be entrusted or committed or trans­
ferred to them or vested in them by order of any court of record, 
and to receive and take and hold any property or estate, real or 
personal, which may be the subject of any such trust, and to 
manage and dispose of such property or estate, in accordance 
with the terms of such trust or power. * * * • * 

7. To issue drafts upon depositories, and to purchase, in­
vest in and sell promissory notes, bills of exchange, bonds and 
mortgages, and other securities. 

8. To exercise the powers conferred on, and to carry on the 
business of a safe deposit company. 

The foregoing provisions of the law in general terms enumerates 
the powers possessed and that may be exercised by savings banks, 
state banks and trust companies, beyond which they a re not at 
liberty to go. The statute does not attempt to specify or define the 
numerous details incident to the carrying into effect of such powers, 
and, therefore, it should be held that the several institutions possess 
all the authority incident to and necessary for the full and free 
exercise of the powers enumerated. 

The usual and ordinary business of a banking institution is to 
receive money on deposit, pay out the same on the checks and 
drafts of its customers, buy and sell exchange, loan money and 
discount or purchase notes, bills, bonds and other kinds of securities 
and by the provisions of section 1889-d trust companies and state 
and savings banks may be appointed assignee or trustee by deed 
and guardian, trustee or executor by will, and they may be appointed 
receiver, assignee, guardian, administrator or other trustee by any 
court o £ record of this stat~. also to act as fiscal or transfer agents 
or registrar for estates, municipalities, companies or corporations 
and perform other offices and functions specified in the section, 
and by this section and other provisions of the law, trust companies 
are authorized to transact the ordinary business of banking 
institutions. 

It will be observed that no direct or specific authority is con­
ferred by the statute upon either of the institutions named to become 
surety or guarantor on bonds or other instruments of like character 
or to transact any of the usual and ordinary business of surety or 
bonding companies, and if this is correct, then it only remains to 
ascertain and determine whether it may become necessary, in the 
full and free exercise of the powers conferred upon them, that 
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they should, or that it may become necessary for them to assume 
the obligations and liabilities of sureties or guarantors on bonds or 
similar undertakings of others. 

As I view the matter, it is inconceivable that such authority 
should be considered essential or necessary in transacting the 
ordinary business of banking. 'Tis true that officers of banking 
institutions, for divers reasons, furnish bonds and sureties for 
friends, depositors and customers, but the undertaking or obligation 
usually given is not that of the bank, as such, but of the officers or 
dir<?Ctors, acting in their individual capacity, which they have a per­
fect right to do. It sometimes occurs, that the board of directors 
of banks, where their officers or directors have furnished bonds 
under circumstances like above, to pass resolutions indemnifying 
them from liability or loss on account of the responsibility thus 
assumed, the legality of which, to say the least, is seriously doubted. 

As bearing upon the question of the authority of corporations to 
assume obligations or transact business not embraced within their 
corporate powers, l will call your attention to the case of Lucas, 

. cashier, etc., vs The White Line Transfer Company, 70 Iowa 541, 
and the case of J. S. Willet vs Farmers Savings Bank of Victor, 
Iowa, 107 Iowa 69. 

The powers conferred upon trust companies and state savings 
banks by section 1889-d are largely additional to the ordi nary 
powers exercised by banking institutions, and, as the exercise of the 
greater part thereof would necessitate the execution of proper and 
sufficient bonds, I deem it wise to refer thereto, although the giving 
of such bonds as may be required in case of the appointment to any 
of the tru"tc:; thrrein f'nnmeratC'd nof'c:; not involve the OJte"tion of 
authority to become a surety or guarantor on the bond of another, 
f9r the bond thereby required will be the bond or obligations of 
the corporation receiving the appointment. 

It may not be amiss, in this conn ection, to call attention to the fact, 
that in the conclusions herein arrived at, and which we are about 
to announce, that the authority to guarantee the collection or pay­
ment of any part of the actual bills receivable or assets of any 
of the institutions enumerated, where such bills receivable or assets 
have been assigned or transferred to another for the use and benefit 
of the institution transferring or assigning them, is not disputed or 
questioned. 
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I have gi,•en the question you propound careful and deliberate 
consideration, and am constrained to the opinion that neither trust 
companies nor state or savings banks have authority to become 
surety or guarantor on the bond of another. 

J. W. SANDUSKY, 
Assistant Attorney General. 

CAPITA LI ZAT ION OF TRUST COMPANI ES. 

' Trust companies are required to have the same amount ot paid up 
capital as savings banks, under like circumstances. 

Hon. G. H. Messenger, 
Superintendent of Banking. 

October 25, 1917. 

Dear Sir : Your request for the opinion of this department on the 
following question has been referred to me for attention: 

Do the capital requirements of sec~ion 1 84~, appli~ble to 
savings banks, apply to trust compames? Thts question has 
been brouaht to my attention by Mr. Charles L. Powell, counsel 
for the federal reserve board of Chicago, whose letter I enclose . 

Section 1843, to which you refer, as amended by chapter 357, acts 
of the 37th General Assembly, is as follows: 

The paid up capital of any savings bank shall not be less than 
ten thousand dollars ($10,<XX>) in towns or villages having a 
population of one thousand ( 1,000) or less,_nor less than ~fteen 
thousand dollars ($15,000) in towns havtng a populatiOn of 
more than one thousand (1,000) and less than two thousand 
(2,000) , nor less than twenty-five thousand dollars ($25,000) 
in cities of more than two thousand (2,000), and less than ten 
thousand (10,000) population, nor less than fifty _thousand 
dollars ($50,000) in cities havi~gs a great~r popula~10n. The 
corporation may commence busmes_s when t~S first dtr~ctors or 
officers named in its recorded arttcles of mcorporatwn shall 
have furnished the auditor of state proof, under oath, that the 
required capital has been paid in and is held in good faith _by 
said bank and he has satisfied himself of such fact, for whtch 
purpose he may make a personal examination, or cause it to be 
made, at the expense of such bank, and he is also sati~fied t~at 
the preceding sections of this chapter have b~en comp_he~ wtth, . 
and has issued a certificate to that effect, nammg therem tts first 
board of directors notice of which certificate shall be given by 
the publication thereof for four cons~cutiv~ weeks in some 
newspaper printed in the county where tts articles are recorded 
at the expense of such bank, and proof of sue~ publicatio~ by 
the oath of the publisher or his foreman filed wtth such audttor. 
11 



162 REPORT OF ATTORNEY GENERAL 

Section 1889, pertaining to savings banks, state banks and loan 
and trust companies, as it now appears in the 1913 supplement to the 
code, is as follows: 

The preside!lt and cashier of every savings and state bank 
shall cause to be kept at all times a full and correct list of the 
names and residences of the officers, directors, examining com­
mittee, and of all the stockholders in the bank, and the numbers 
of shares held by each, in the office where its business is trans­
acted. Said list shall be subject to the ~nspection of all the 
stockholders and creditors of the bank during business hours of 
each day ~n whic.h business may be legally tra~sacted. A copy 
of such ltst, venfied by the oath of the prestdent or cashier 
shall be transmitt~d to the auditor ~f state within ten days afte; 
~ach ann.ual meetmg:. No corl?orat10n shall engage in the bank­
mg busmess, rece1ve depostts, and transact the ' business 
generally done. ~y banks l;lnl~ss it is subject to and organized 
under the provtSJOn.s ?f th1s tttle, or of the banking laws of the 
state her~tof~re extstm~, exc~pt that loan and trust companies 
may recetve time depostts subJect to the same limitations as are 
now or may hereaft~r be prescribed for the receiving o f deposits 
by state. banks, and 1ssue drafts on their depositories. All such 
~ompames and all co~p.orations now existing or hereafter organ­
IZed unde~ the pr~vtstons of chapter 1, title IX of the code, 
whose. articles of mcorporation authorize the acceptance and 
execu~:on o,~ _tr:1sts, and all corporations in whose name and 
w~rd tr?st IS mcorporatcd and forms a part, shall have a full 
patd capttal of not less than the amount of capital of savings 
ban~s as provi~ed in section 1843 of chapter 10 and shall be 
subJect. to exa~nmation, regulation and control of the auditor of 
stat~, ltke savmgs an~ state banks, and their stockholders shall 
be l_1able. to the credttors of such companies as provided in 
section etght~en h?ndred and eighty-two of this chapter for 
~tockh?lders ~n savmgs and state banks. Any corporation violat­
mg th1s sectiOn shall ~orfeit its .charter, at the suit of the 
attorney-general and satd corporation. its nffil'f"rc: riirectorc ttnd 

agents, sha.ll beyunished by a fine of not less tha~ five hundred 
doll~rs or 1mpnsonment of not less than two years in the peni­
t(nthary, or by b~th fine and imprisonment, at the discretion 
0 J e court, prov1~ed that loan and trust companies organized 
un er th~ general t~corpo~ation laws of this state, which were 
~~ged m the bank1~g busmess prio_r to the first day of January 

, and ~~ve conhn~ed tJ;erem smce said date, may, b the 
b~~k~r ~~~~~ot~s to the_1~ arttcles o.f i~corpo_ration. become~tate 
th~ . d " t ,; _provtslons of thts tttle wttnout incorporating 
. wor s ate m the names of such corporations. 

b Thts section deals with subjects other than capitalization of 

6~nks and trust companies, but the amendment embraced in chapter 
::>, acts of the 30th Ge e 1 A bl . n ra ssem y, deals wtth that question 
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only, and after striking out of the section the following words "But 
such companies," enacts the following in lieu thereof: 

All such companies and all corporations now existing or here­
after organized under the provisions of chapter 1, title lX of the 
code whose articles of incorporation authorize t he acceptance 
and execution of trusts, and all corporations in whose name the 
word "trust" is incorporated and forms a part, shall have full 
paid up capital of not less than the amount of capital of sa ~ngs 
banks as provided in section 1843 of chapter 10. 

This amendment, as it appears to me, removes all doubts regard­
ing the matter. It makes direct reference to section 1843 and re­
quires all companies and corporations now existing or hereafter 
organized under the provisions of chapter one, title IX of the code, 
pertaining to corporations for pecuniary profit, whose articles of 
incorporation authorize the acceptance and executi~n of trusts, as 
well as all corporations in whose name the w9rd "trust" is incorpo­
rated and forms a part, to have a full paid up capital of not less than 
the amount required of savings banks, under like circumstances. 
Your question is, therefore, answered in the affirmative. 

]. W. SANDUSKY, 
Assistant Attorney General. 

EXCESS LOANS OF BANK& 

Under section 1877 of the code and sec. 7, Chap. 40, Acts of the 37th 
General Assembly, the state superintendent of banking has power to 
order practice of making excess loans stopped; otherwise, take posses· 
sion of bank and with assent of attorney general, have receiver appointed. 

Han. George H. Messenger, 
Superintendent of Banking. 

Jan\lary 1, 1918. 

Dear Sir: I have your letter of January 1st setting forth a condi­
tion which you say exists in connection with one of the banks under 
the supervision of your depa1'tment, wherein you say the bank has 
made what is termed "excess loans" in violation of section 1870 of 
the code, and you ask what your authority is with reference to such 
bank when you find such condition exists. 

Section 1877 of the code provides as follows: 

When it shall appear to the auditor of state that any savings 
or state bank has refused to pay its deposits in accordance with 
the terms on which such deposits were received, or has become 
insolvent, or that its capital has become impaired, or has 
violated the law, or is conducting the business in an unsaf~ 



164 REPORT OF ATTORNEY GENERAL 

manner, he shall, by an order addressed to suc.h bank. direc~ a 
discontinuance of such illegal Or unsafe practices and requ1re 
conformity with the law. The ~uditor of sta.te may appoint an 
examiner to investigate the affaus of any savmgs or state bank, 
who shaJI have power t.o administer oaths. to ~ny person whose 
testimony may be reqUJred on such exammahon and to compel 
his attendance for the purpose thereof, by subpoena or attach­
ment in the manner now authorized in respect to witnesses in 
the c~urts of the state, and all books and papers which it may 
be found necessary to inspect on the examinations so ordered 
shall be produced, and their production may be compelled in like 
manner; all expense thereof shall be paid by the banks 
examined, in such amount as the auditor of state shall certify 
to be just and reasonable but costs taxed as such shall not 
exceed those allowed for like services in the district court. If 
any such bank shall fail or refuse to comply with the demands 
made by the auditor of state, or if the auditor of state shall be­
come satisfied that any such bank is in an insolvent or unsafe 
condition, or that the interests of creditors require the closing 
of any such bank, he may authorize a bank examiner appointed 
by him to take possession of any such bank, whereupon the 
right of levy of execution, or attachment against such bank or 
its assets shall be suspended and the auditor of state may forth­
with, with the assent of the attorney general, apply to the dis­
trict court or judge thereof for the appointment of a receiver 
for such bank, and its affairs shall be wouna up under the 
direction of the court and the assets thereof ratably distributed 
among the creditors therof, giving preference in payment to 
depositors. The auditor of state, with the assent of the attorney 
general, shall have authority to apply for the appointment of 
receivers of savings and state banks, who shall be residents of 
the county where the bank is located; and no general assign­
ment fo r the benefit of creditors shall be of any validity. 

Se~tion 7 of chapter 40. acts of the 37th General Assemblv. 
provides: 

The superintendent of banking shall be the head of the Bank­
i~g. Departm~nt ~f Iowa, and shall have general control, super­
VISIOn and d1rect10n of all banks and trust companies incorpo­
rated ~mder the laws of Iowa, and shall be charged with the 
executiOn of the laws of this state relating to banking; and all 
powers no~ v~sted in and all duties impos~d upon the auditor of 
state relatm~ m any way to banking matters, shall, from and 
after the takmg effect of this act. be vested in and made incum­
bent upon the superintendent of banking herein provided for. 

You will notice that section 1877 of the code provides that when it 
appears to the superintendent of banking that any savings or state 
bank has refused to pay its deposits in accordance with the terms 
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on which such deposits were received, or has become insolvent 
' or its capital has become impaired, or it has violated the law, or is 

conducting its business in an unsafe manner, the superintendent of 
banking shall order and direct such bank to discontinue such illegal 
or unsafe practices and require conformity with the law. 

Whenever you have complied with this provision of the statute 
and the bank fails to remedy the condition complained of, you 
have the power, under section 1877 of the code, to authorize· onj:! 
of your bank examiners to take possession of any such bank, and 
upon the assent of the attorney general, to apply to the district · 
court or judge thereof for the appointment of a receiver fo r such 
bank; and it is my opinion that unless you would take such action, 
you would be derelict in your duty, and whenever such condition 
as above described exists with any bank, the assent of the attorney 
g-eneral to the appointment of a receiver will always be forth-

coming. 

You will also notice that under section 7 of chapter 40, acts 
of the 37th General Assembly, there is given to yourself, as the 
superintendent of banking, the general control, supervision and 
direction of all banks incorporated under the laws of Iowa. 

This language is broad and comprehensive, and, in t he judgment 
of this department. enables you to make any reasonable regulation 
with reference to the management or conduct of the business of 
any of the banks under the control, supervision or direction of 
your department. :1nd it is the duty of such bank to comply with 
such requirement. and a failure so to do would make such bank 
amenable under the provisions of section 1877 of the code, as 
above set forth. 

II. M. HAVNER, 
Attorney General. 

A CORPORAT ION CAN N OT RECEIVE DEPOSIT S WITHOUT COM· 
PLIANCE W ITH BA N K ING LAWS. 

'No corporation has the right to l'ecelve moneys which have the effect 
of deposits, without compliance with the banking Jaws of the state. 

Hon. G. H. Messenger, 

Superintendent of Banking. 

May 2, 1918. 

Dear Sir: Your request for the opinion of this department on the 
following question has been referred to me for attention. 
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You state: 

Has a Company organized under the general corporation 
la\\S, but not complying with the banking law~. the right to 
rective monies \\h1ch in reality are dcpo-it:>, evidencing ~u<:b 
receipts by is uing forms or obligations of indebtedness wruch 
are so \\Or<letl u to be merely subterfuge< intended to elim1· 
nate tht trans:~ctlons from the 'upen ;,ion of this depart· 
ment? 

S«tion 1861 of the code rajturc:s assocaat1ons organized under 
the general corporation laws of the Mate lor tran.acting a bank· 
mg bu<iness, buying or eUing exchange, recei,·ing depo.its, etc, 
other than 53\tngS l.:~nks, to incorvorate the word "<tate" and =ke 
it a part of the name ol such corporation, and It further provides 
that no such corporation slull be authorized to transact business 
units$ the pro\~SIOn> of the co<le ha\e been complied with. 

Section 181!9 of the 1913 Ul>plcmcnt to the code, pertaining to 
this subject, provides in p;ut as follows: 

No corporation •hall enKagc in the banking business. receive 
deposits, and tran'!.'ICt the btl inc,s generally done by banks 
unless it IS ~ubjc't to and organitcd under the provisions of this 
tttle, or of the banktnl! bws of the >late heretofore existing. 
except that Juan and tru't rompanics may receive time depo;its 
•object tu the same lunitatinn< as arc now or may hereafter 
be pre'<Cribcd for th~ rccciviug ol deposits by state banks, and 
issue draft• on thrir rh·po~ituries. All -uch companies and all 
corp<•raliont no'' t:X:I:U11ll{ or ht'rt•aftcr organized und~r th~ 
provisions of rhapter I, tttle IX of the code, who,e articles of 
incorpornti<•n authorill• the ac•·~ptance and execution of trmts, 
and all corporntions in whl) e name and word "tru-t" is in· 
corpora ted 11nd forms a p;~rt. shall ha\ c a full paid capital of 
not less than the amount of <aJutal uf savings banks a~ provided 
in ~tion IIW~ of chapter 10 ami shall be <ubject to exami· 
!l"tton, regulattnn and control of the auditor of state, like sav· 
mgs and state banks, and their stockholders hhall be liable to 
the CTeditors of such eompames as pr0\1ded in section eighu,en 
hundrr.l and cight~·h\O of this cluptcr for stock'tolder< in 
savtngs and state b:mks. 

The marufest mtent and purpo e of these statutory provision, 
was to pre~ent corporatioru from tramatting any of the e«ential 
(unctio~< of bankmg institutioru unl6s they compl} with the law 
perta1nmg to an•l rtgubting such I!Utitutions. Receh1ng deposits 
is one of the essmtial and most important functions of bankin!'!' 
bu iness, and ts so rccocntzcd not only b) the instttutton' them· 
sdv6, but by the laws which se~k to regulate and control them 

and the mere fact that the corJ>oratton re«i' ing deposits does not 
buy or &ell. exch:mge or trnn ct ccrtam other kinds of bus1ness 
"hich b:mks dtJ, or may do, does not dt pense wtth the necessity of 
examination, regulatton and control It is the receivmg and handling 
of the funds of the public by corporaltons, by ..-halt\ er name or 
clesignauon they rna, be kno\\D, that the law seeks tu Afeguard and 
protect and no corporations tna~ re«l\ e deposits of mone) or tts 
t'QUh alent without complying with the banking law• of the state. 

J. \\'. SANDuSKY, 
\ssistant Attomt)' General 

tUUANCit OF IONDII IV TAUIIT COMPANY, 

A trust compaJIJ 1tu oo authority to tuoe llonils aec:uN4 by ploclae ol 
penooat ~GCUrltl .. 

lion G. IT Mwcngcr, 
Supermtendent of Banktng 

July 16, 1918. 

Dear Str T"o I tters trom \'OU, arldfessetl to ~lr Sandu•ky, 
have been rrfr.rred to me for attention. 

As I understand it, both ol these letters refer to the Cedar Falls 
rrust Coutpany, and a copy of their article$ of incorporation, also 
their so cttllrd "lnvrMntr.nt lloml'' .uul lcU<r of \Vm. H. Merntr, 
attorney nt law at C"<'<l . .r Falls, dater! Apnl 6th, add~essed to ~he 
Cedar Falls Tru•t Cotnpany, :tppear to h~ve been kept tn connectton 

with these inquiries 

\' 011r ClliC tic,n i~ · 

lias a company, organt!cd under .the general c?rporD.ttOn 
law but not com pi> tng with the b:mkmg law5. the rtght to re­
ce1~ monte~ wht h m r lity ore depostt~. n~denctng sl!ch 
receipts by 1 ut 1: form or obltgations o~ mdebtcdnc~ ".htch 
are s.o wordc•l as to be merely subterfuges mtendcd to chmmate 
the transactt< n fr m the &upct'VISion of this department, 

Th1s quest1 n hould be a wcred in the negauvc. Section 1889 
ol the Code provtdes m substance that· 

No corpo 1100 hall engage m the banktng busm6S generally 
d ne b ba k r IYC depo 1ts and transact the busmess 
~nm1l{y don by bank unles 1t IS subject to nnd orgamzed 
under the prov1 ns of thts uti except that Iron and trust 
comp:lnt may 1 ue ttme dcpostts subject to the same lmu.ta· 
t1 n as nre now or h rafter rna) be prescnbed for recovmg 
deposits by state b:~nlc , et 
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This section proceeds: 

All such companies and all corporations now existing or here­
a fter organized under provisions of chapter 1, title 9 of the 
code, whose articles of incorporation authorizes the acceptance 
and execution of trusts, and the corporation in whose name the 
word "trust" is incorporated and forms a part, shall have a full 
paid capital of not less than the amount of capital of savings 
banks as provided in section 1843 of chapter 10, and shall be 
subject to examination, regulation and control of the auditor 
of state, like savings and other banks. 

I find, however, that this company has no right to receive deposits 
because it is not authorized to do so by its articles, and if Mr. 
Merner is right in his statement, the company has not been receiving 
deposits. 

This brings me to your second question: 

Has a trust company organized under our Ia ws, the right 
to issue debentures or bonds secured by the pledge of other than 
real estate securities? 

I am inclined to think that this question should also be answered 
in the negative. Section 1889-j, supplement to the code, 1913, after 
providing the purpose for which trust companies and banks may 
contract indebtedness, says : 

But nothing hereafter contained shall limit the issuance by 
trust companies of debentures or bonds, the actual payment of 
which shall be secured by an actual transfer of real estate 
securities. 

Since a trust company is not entitled, under the provision of this 
section, to contract an indebtedness, except for the purpose of pay­
ing expenses, for deposits and to pay deposits, etc .. it follows that 
IL unnot 1~sue oeoentures or bonds except under the last clause of 
this section, namely those "which shall be secured by an actual 
transfer of real estate securities." 

I might add that section 7, chapter 40 of the laws of the 37th 
Generai ·Assembly, provides: 

The superintendent of banking shall be the head of the bank­
i~g. departme!lt o~ Iowa, and shall have general control, super­
VISIOn, and dtrectJOn of all banks and trust companies incorpo­
rated ~nder the laws of Iowa, and shalf be charged with the 
execution of the laws of this state relating to banking; and all 
powers now vested in and all duties imposed upon the auditor of 
state relating in any way to banking matters, shall, from and 
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after the taking effect of this act, be vested in and made incum­
bent upon the superintendent of banking herein provided for. 

It would further appear to me that this section, taken in con­
nection with that portion of section 1889 already quoted, gives you 
authority over any company which uses the word "trust" in its 
name. It would seem that you have a right to insist that the 
debentures or bonds of this company be secured as provided in 
section 1889-j. 

\Ve herewith return you the articles cf incorporation of the Cedar 
Falls Trust Company, and the form of investment bond issued 
by it. 

F. C. DAVIDSON, 
As~istant Attorney General._ 

BA NKS CANNOT PREFER DEPOSITORS. 

Banks ma.y not Issue "Trust Certificates" of deposit, glvlng t he deposl· 
tor a right to preference In a particular fund. 

Hon. G. H. Messenger, 
Superintendent of Banking. 

August 7, 1918. 

Dear Sir: You have orally requested the opinion of this de­
partment regarding the right of the :Mapleton Trust & Savings 
Bank to issue a so-called trust certificate of deposit, the language 
of which is as follows: 

}Jo. ................................ $ .................................. .. 

Mapleton Trust & Savings Bank 
Trust Certificate of Deposit 

This certifies that.. .......................................... whose postoffice 
address is ............................................ has deposited in this bank 
.. . ....................... dollars, payable to his order on the .............. , 
19 ...... with interest thereon at the rate of .............. per centum 
per annum, payable semi-annually on the .................... day of 
..................... and ............................ in each year, on the presen-
tation and surrender of the interest coupons hereto attached, 
payable bo th interest and principal, at its banking office at 
:1Iapleton, Iowa. This deposit is made in trust with the 
said Mapleton Trust & Savings Bank for investment in first 
mortgage real estate loans, maturing on the date of the _ma­
turity of this certificate, but said ~tapleton Trust & Savmgs 
Bank reserves the right to pay this certificate at the maturity 
of any coupon, on or after the ............ day of.. ............................ , 
19 ........ on the conditions named on the back hereof. 
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It is also expressly agreed by this bank that the legal 
holder hereof may at any time, on giving sixty days' written 
notice to this ba nk, and by paying the expense of makino­
the transfer, pre ent this certificate of deposit for exchang~ 
for a fi rst mortgage bond, bearing interest at the same rate 
as this certi ficate which shall be secured by real estate, the 
reasonable value of which shall be at leas t twice the amount 
loaned. 

In testimony whereof, the Mapleton Trust & Savings 
Bank has cau~ed th~se presents to be executed by its presi-
dent and cashter thts ........... day of.. .................. , ........... , 19 ....... . 
with the sea l of said bank affixed. 

Cash ier ····························· ji;~~ i·d~~t ... 

The effect of the issuance of this certificate of deposit is either 
to give the depositor a special right amounti ng to a trust or a lien 
in certain real esta te securities supposed to be held by the bank, 
or else the effect of it is to creat a direct obligation on the part of 
the bank more in the nature of a debenture or a bond. I do not 
see that it makes very much difference which horn of the dilemma 
we would take. The law certai nly does not contemplate that a 
state or sa,·ings bank may gi,•e to a depositor the righ t of having 
his deposit paid from a particular fund, or to have special se­
curity for its pay ment. In case of insolvency all depositors must 
be in the same class, and it will not do to say that certa in depos­
itors would be be entitled to a preference because they could 
claim that their certificates entitled them to payment out of cer­
tain obligations due to the bank. 

No one could contend that a bank might issue a certificate to 
h.::. llc.:~u::.:lut pt o' lOlng tnat he should have a spec1al lien upon 
the btnldmg or the furni ture belonging to the institution for the 
payment of his certificate of deposit. 

T ak_ing up th~ other phase of the matter, I w.ould call your 
attentton to scctton 1889-j Supplement to the Code of 1913 the 
clos ing sentence of which is as follows: ' 

But noth in~ herein contained shall limit the issuance, by 
trust ~ompan1es, of dcbenttues or bonds, t he actua l payment 
of w~t~h shall be secured hy an actual transfer of real estate 
secun ttes. 

T he first part of the section relates to indebtedness that may 
be created .by trust companies, state or savings banksa and the 
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final clause just quoted makes it clear that only trust companies 
may issue debentures or hoods secured by the actual transfer of 
rea l estate securities. It i:> clear that no such power was in­
tended to be conferred upon the ha nks, otherwise this last clause 
of the section would have been made applicable a lso to them. 

\\' e return you herewith the so-called trust certificate of deposit 
of the l\Iapleton Trus t & Sa,·ings Bank. 

F. C. DAVIDSON, 
Assistant Attorney General. 

TRAV ELING EXPENSES OF BANKING DEPARTMENT. 

The salaries and expenses of conducting the banking department can· 
not exceed the amount of fees collected from banks and trust companies, 

Hon. George H. Messenger, 
Superintendent of Banking. 

October 10, 1918. 

Dear Si r: I am in receipt of· your inquiry of this date, which is 

as follows: 

At the close of busi ness December 31, 1917, there re­
mained to the credit of this department from the year's re­
ceipts $3222.73 wh ich sum was transferred to the general 
revenue account under instructiOns of your assistant John 
\V. Sandusky. 

Owing to increased tra,·eling expenses fo r my examiners. 
my department will be out of funds _about Dece~ber first; 
in other words, to finance to complet•on the years work we 
will need something like two thousand dollars more money 
than we will have available. 

What· am I to do? 

Sec~ion 5 of chapter 40 of the acts of the 37th General Assem­
bly provides: 

* * * T he superintendent of banki ng and examiners 
shall be entitled to actual and necessary expenses incurred 
in the examination of banks and trust companies, and all 
such other expense as shall be approved by the superinten­
dent and by the state board of audit, as provided in section 
one hundred seventy-s ( 170-s) supplemental supplement to 
the code 1915, and such expense shall be paid by the treas­
urer of state upon warrants drawn by the auditor of state, 
but the total amount of s uch expenses and salaries shall not 
in any one year exceed th e amount of fees collected from 
banks and trust companies. 
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This section nlosolutel) furhi<ls the u<c of any more monev 
either {or exp~nsrs or aalarie~. than the amount of fees collect;d 
from banks and trust companiu in any one ) ear. 

Unless we can find wme other pro\"i<ion of >tatute which will 
nullify the pro\"iSlons of ~rctaon 5, chapter 40, act< of the 3ith 
General As•cmbly, then you cannot have from any other source 
any n"·enue for expens~ or aalaries other than that deri\'ed from 
the fees collected from banks and trust companies. 

The joint resolution passed b) the 37th General Assembly, 
kno\\n as ch:~pter 29-t of the acts of the 3ith General Assembly, 
d~ not cover the situation. That resolution might be made to 
apply to your department had it not been for the pro\"ision in sec­
tionS, chapter 40, acts of the .17th General Assembly, 

but the total amount of such cxpcns~ and salaries shall not 
in any one ye.LT exceed the amount of fees collected from 
banks and trust companies. 

I appreciate the {act that this will work a hardship upon your 
department, and that it will make it impos~ihle for you to carry 
out the 6Jl1Tit of the legislation creating your dep:trtment, but the 
express provi01ons of tlw statute~ cannot be ignored, and it is the 
opinion of this department that unless the amount of the fees col 
l,ected from banks and tru t companies is sufficient to finance 
your dep:trtment, tht·rc can be no other state funds given to your 
department. 

MORTGAGE&. 

II. M. HAVNER, 
Attorney General. 

A mortrue wiU cover t<rture looma wb•ll aueh waa wttbln eontempla· 
lion or part 1M at time or .. ecutlq mor~q:e. 

lion Geo H Messenger, 
Su~nntcndent of llanking 

December 4, 1918. 

Dear S1r: You refer to this department a letter from Mr. V. 
W. Mill~, State B3nk Examiner, and \Crbally requc,t an opinion 
roncerrung the matter set forth in said letter. The questions 
raised nrc the foD:>wing • 

\\'here. n mortgage contauu a clause co¥ering any future 
~s . .,.htch the mortgagee may nuke to the mortgagor, ID 
nddthon to the definate amount stated in the mortgage, .,.;ll tbi. 

OPINIONR TO llt'I'ERINTI!lNOt:NT OF B.U>KINO ns 

bold as against a •ub,equent mortgage? If not kindly cite me 
:111thonty, if you have it at your di•posal. 

In case 11 mortgage contains a clause CO\'cring any propert\ 
which the mortgagor may ac:<tuirc in the future, (chattel mort· 
gage) will this hold against ~ubscquent lien-holder? 

As to the fir$1 qucshon, our supreme court has held that a 
chattel mortgage gi vcn to secure f uturc nd"ancements should not 
be constn1cd to secure nd•-ancemcnu not in contemplation of the 
p3rties at the time of the ex~tion of the mortgage. 

\\ n~;ht " \'oorhecs. 131 Iowa.~ 

In the \'oorhees case, supra. it is said at page 409: 

The theory of the trial court was that when the notes 
~pecified m the mortgage, one of \\ hich it is conceded was to 
cover advances to be made, wue fully paid and discharged the 
mortgage \\as cancelled and could not be relied upon by the 
defendants ai security for aub•equent ad,-aoces made. We 
think it 1\ clear that a nvJrtgagc may be made to secure future 
a<lvanccs which are in contemplation of the parties at the time 
uf the making of the mortgage, and that when the indebtednes> 
to be: H'fUrrd, including the advanc~ contemplated, ha~ bc:en 
fully satisfied and discharl)ed then the mortgage is cancelled 
11nrl cxtingui,hed by operation of law. 

1\t;am, at page 410, it is said: 

'I he C".l'CS authorizing the inclusion of after-acquired prop­
erty and future ad\·ances woll nil be found to come far short of a 
geJocral inclu•ion of everything the mortgat;or may subsequent tv 
own and every indchtc<lncss to the mortgagee which he ma)· 
6Ub equently mcnr. • • • • Certainly, under the authorities 
already cited, a mortgage to secure future indebtedness should 
not be construed to C(>\ er inc!< hte<lncss not in the contemp~tirm 
of the parties at the time the in•tnunent \\'35 executed and 113\'· 
ang no rdcrrnce t, the subject-m:ltter referred to in the 
mstrumrnt 

Pursuant to the {oregoin~; authonty 11 would follow that a sub­
sequent mortgage 'K'Onld acquire a sup1:rior lien after the indebted· 
ness to be: secured in the pnor mortgage. together with tbe con· 
templated ad,-aocemcnu. has been paid. 

As to your second questton, our suprtrne court has repeatedl) 
hdd that n chattel mort1:31:c ... m not co,·rr alter acquired propert) 
unlas the intrntion so to do is cleariy txprased therein 
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.Hopkins Fine Stock Co. vs. Reid, 106 Iowa, 78; 

In re Thompson, 145 N. W. 76. 

Our supreme court has also held that a clause in a chattel mort~ 
gage covering any property which the mortgagor might acquire 
in the future is too sweeping and indefinite and does not impart 
constructive notice to a subsequent mortgagee. 

Dank vs. Stockdale, 121 Iowa, 748. 

In the Stockdale case, supra, it was said a t page 751 : 

The law contemplates that there shall be a description of the 
property conveyed or incumbered. Certainly, neither desig~ 
nation. nor a description of any propert.¥ is afforded by a 
~w~epmg statement to the effect that the mstrument in question 
IS mtended as a conveyance of all the p roperty the mortgagor 
has, and a ll that he ever expects to have. T he record of such 
an inst~ment C<?uld not i!llpart notice, because it fails absolutely 
to furmsh any mformat10n, such as that by the recording act 
jt was intended should be given. 

I~ the :Voorhees case, s~pra, it was said that cases authorizing 
the mclus10n of after-acqUJred property do not authorize a general 
inclusion of everything the mortgagor may subsequently own. 

Therefore, as a general rule the mere inclusion in a chattel 
mortgage .of ~ clause "cove.~i~g any prope.rty whic~ the mortgagor 
may acqUJre m the fu ture, IS too sweepmg and mdefinite to im­
part constructive notice to a subsequent lien holder. H owever 
this holding is intended to apply only as a general doctrine and 
is not intended to govern every specific case, for the reason' that 
the facts in each individual case might differ to such an extent as 
to make a general rule inapplicable. So that if you have a specific 
mortgage upon which you desire a specific opinion from this depart­
ment, we would respectfully suggest that you submit to us a copy 
of the -specific mortgage. 

W . R. C. KENDRI CK 
J 

Assistant Attorney General. 

OPINIO~S TO INDvSTRIAL CO~J;\liSSIO:\ER. 

CIV IL T OWNSH IP S. 

Workmen's compensation acts does not apply to civil townships. 

April 21, 1917. 

J {on. A. B. F unk, I ndustria l Commissioner. 

Dear Sir: Replying to the inquiry of Richardson Brothers, of 
Denison, I owa, asking for an opinion from your department, 
·whether in substance townships or municipal corporations, when 
carrying on road work or doing work by day labor, they would come 
under the workmen's compensation act. 

T he workmen's compensation acl provides : 

Sec. 2477-m. (b) Where the state, county municipal corpo­
ration, school district, cities under special charter or commission 
form of government is the employer, the terms, conditions and 
provisions of this act for the payment of compensation aud 
amount thereof for such injury sustained by an employe of such 
employer shall be exclusive, compulsory and obligatory upon 
both employer and employe. 

It is Clear that unless a civil township comes within one of the 
classifica tions referred to in the fore-going section, the so-called 
compensa tion act does not apply. It is also evi~ent that the only 
classification in said section which could possibly apply, is that in 
relation to municipal corporations. Now, is ~ civil townshi p a 
municipal corporation wi thin the contemplation of the Iowa law? 

Our courts have repeatedly held that a civi l tow nship is not a 
corporation nor a legal entity, and cannot sue or be sued. It is 
no more than a legal subdivisio n of the county for governmental 
purposes. These provisions clearly indicate that civil townships 
have no corporate powers as such. 

Austin Company v. Township of Weaver, 136 Iowa, 709. 

Thculen "·Reed, 139 Iowa, 68. 

It is therefore our opinion that ciYil townships are not munici~ 
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I •nd th•t the workmen's compensatiun law due.' ,,a curporatton.,, • • 
not apply thertto 

W. R. C. KENDRICK. 
Assistant Attornty General. 

LIMITATION ON LIABILITY OF COUNTY. 

A county It not liable ror compeneatloo lor InJuries to workmen blrod 
by townohlp o!llclala 

July II, 1917. 

lion. i\. B. l·unk, l ndu\lrial Cunun•ssioncr. 

J>ear Sir· Replying to your inquiry a~kin_g whtther or not a 
county might be held hable for injurie~ sus~ined by_ workmen 
hired by town•hip officials, beg t? advise that tn ~eachmg a .. con­
clu,ion in this m.~tter. I am assummg that the term workman was 
u·-·d 4 dvi,.fdl)· and S)nonymou•ly 11 ith the word cmployt. 

'I he workmen's compensation law of this s tate rtlating to the 

liability of counties rendl as follows: 

Where the state, county, municipal corpora~io~. school dis­
trict, citie' under >pedal charter or commt~~10n form of 
government is the employer, the terms, condt.uons and pro­
visions of this act for the payment of compensatton and amount 
thereof for such injury 5u•tained by an employe of •uch 
employer shall be exclusive, compulsory and obligatory upon 
both employer and employe. 

Code Sec 2477-m (b). Supplement of 1913. 

SectiOn 2~7i m-16 (b) provide~ that: 

"\\'orkman" • • • means any rcrson who has entered 
into th~ emplo) m•·nt of, or 110rks under contract of :-ern_cc. 
exprc" or implied, • • • provided that one who su,tams 
the relation of contractor with any pcr,on. firm. assocmtton. 
corporation or the ~tatt, county. :;chuol di~trict, municipal 
corporation, Cltlc' under -pt'cial charter or cornmi<sion f~>rm 
of go-crnment, shall not be con<idcred an employe thereof. 

It" therefore' ulttH that. from the foregoing provision& of the 
workmen's co•npen•nhon Ia". unle's the relation of employer 
an•l rmplo)·• rx1>t~ "ithm the me~mng 1>i •aid Ia"· there can be 
nu linhtlit) un the pan of the counry That is to <:ty, a ccount}· 
rnut.l not be liable under the comptn~~tiun lnw unlc~> there wa• 
n c >ntrnct of hire rxprt ' or unplit'd, h t w~cn the c .. umy :md tht 
I'""''" dt>mg the "or\., rxclucl1ng. of enur-e, mdt'pcndt'nt con­
I! actor< ~(• thM thr county can not be held liahle for compen-
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»tion for mjurie• sustained by workmen hired by town-hip offi· 

W. R. C. KENDHLCK, 
i\<<i~tant Attorney General 

CLERICAL. HELP OF STATE OF IOWA. 

Ctorlcal belp In ooe or the otate departmoota Is not ooUUed to tbe beoe­
Stt or tbe workmen'• compeooalloo act. 

July 19, 19 17. 

lion. A. B. Funk, Industrial Commissioner. 

Dear Sir: Replying to your esteemed favor of the 3rd inst, to­
gether with your favor o f November 8. 1916, addressed to H o n. 
Henry E. Sampson, assistant atto rney gener:\1, relative to the 
cla1m of Mr. Welker Given for compensation against the state 
of Iowa for injuries alleged to have been sustained by :.1 r. Given 
while an ~mploye of the s tate, beg leave to submit the following 
opinion: 

It is claimed by Mr. Given that on June 14, 1916, he was em­
ployed by the state of Iowa t o assis t in the preparation of the 
biennial report of the Iowa industri31 commissioner, at a monthly 
~!ary <>I $150, under the direction, control and di!<Cretion of the in­
dustrial commissioner. That l\f r. Given entered upo n his duties 
June 30, IQ16. and "hile so engaged o n .\ugw,t 12, 1916. ~u~tain~d 
a personal injury by accident under the following circumstances: 

About 4:45 p. m. on said day he left the o ffice of the incjustrial 
commissioner and went to the state libran· for a citation and 
reference needed fo r immediate usc in said-biennial report, and 
on his way liack to the office, through a rain storm. on East 
Twelfth street north o f Capitol avenue and within the capitol ex· 
ten•ion he fdl on a slippery place on the sidewalk. s triking bts 
lhonlder on the curbing and sustaining a fracture resulting in n 
l>trnuncnt partial disabil ity of h is right arm. At the place of acci­
rlent tht' •trect had l~en vacated by the city council of the city of De• 
~loines, although said street was still open to the general public. 
\\'ct day had accumulated on the sidewalk whe.re the accident 
U(currcd and tbe accident in question is claimed to be the nat ural 
r<<ult pa•sin~ along the street vacated for:-. year, with build­
Ings tal<en away, the street removed from full use aud cnre, and 
wnh ~ccumulations of wet clay thereon. 

u 
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The opin ion of thiS department is particularly desired upon the 
fullo,. ing QUtlllonS : 

t Wa• Mr. lo1nn at the time of the accid~nt an employe of 
the .ata te "uhm the meaning of the workmen's compensation act ? 

2. Wu ~l r (j i\'tn engaged in clerical work within the mean· 

1ng ul Sec 17 (b ) of the compensation act a.'.'d t~erefore excluded 
from th~ nght rn etunJ!Cnsation, or wa\ he subjected to thf haz­
arda of the hu~iness" of collecting and compiling information, and 
ent itled to w mpensation under that section ? 

3 Don th~ provf.aon of Sec. 17 (c) 7-e, regarding services and 
accidtnU on thr prcmi~es of the employer apply to this case ? 

4 llld the injury de..:ribcd an•e out of and in the course of 
~l r. (,iHn'• employment? 

S Docs Sec. I (b) of the Compensation Act makmg compen­
sauvn "c,dU<IVt, tompui<Of)' and obligator)·" on the state and 
it~ ~ubdivi-.ons pre\ cnt the exdusion of clerical employes of s uch 
cmtlluyer&. thi, ' ection presenting. together with Sec. 17, an in· 
<lance where "the context otherwise required ?" 

At the thrt~hold of this opinion it will probably serve a good 
purpo•c to recall a few general and well establi shecl rul es con· 
c~rn u1g cumprnoa tion. 

A, to when resp<msibility begins and ends, it is the general 
rut~ that the respon•iblity of the employer begins when his em· 
ploye enters his premises to perform the sef\•ices required of 
hun, and t~rminatc' when the employ leaves su~h premises, pro­
ndr•l he docs not loiter needle~sly. or arr ive at an unreasonable 
hllur 111 ad\'ance of the beginning of his dullh Gordon vs Ely. 
t ~ L" t' ,\ , 858-n 

,\b<', to h~H all the requisites for compen,a tion present . it i• 
ncCcJt~ry that the employe be in fact at the time of the injury 
di,chargmg 'om• <'If the dutie' which he i' employed to perform. 
It 1 c•(nally trnc thai !~fore compensation can be collected for an 
accidrntll inJI"Y· the inJury must haYe arisen out of the employ· 
ment. !'hat is tu say. thr accident muM ha,·e uccnrrec.l by reason 
<•f •omr r.~k nr halarrl peculiar to that particular employment 
"'"''"'" l47i ·m. Su11plcment 1913; lloeing v• lndu~trial Com· 
lli15SIOil ( \\'1') ISO N \\ 990; Worden vs Commonwealth 
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p0 ,.er Company, Michigan \\'orkrnen's CompensatiOn cases, July, 
1916, page 14; Hopkins vs. Michigan Sugar Co., 21 D. I- 1\'L, 
t21J0 ; McNichols case, 215 Mass. 497 ; Newman ' 'S. Newman, ISS 
X y S. 665; Henoold on Workman's Compens.~ti on, I. Vol. 408. 

It is well established further, that in going to and from his 
work, his risks are those of the commonalty, and not those of 
the industry in which he was engaged. llowc,·er, where it is the 
duty of an employe to go to places away from the employer's 
office and then return to the office and make report , the employe 
is nt such times acting in the course of his employment and is 
entitled to compensation, if injured by accident at such times, pro­
vided, however, such injury occurs from a risk peculiar to that 
business and not a risk to which the general public is exposed. 
Oldham \ 'S. Insurance Company, 7 N. C. C. A., 410-n; Turgeon 
" Fox Company, 7 N. C. C. A .. 429-n; De Fuios Estate v~. 

Goldschmidt, D. E. T. Co .. 4 N. C. C. A .. 716. 

Further, clerical assistance has been held not to mean official 
aSSJstance, but such as aid in the execution of official authority by 
the oJiicial himself; such as writing letters, making entries of 
records and like services. Beam ' '5. j ennings, 96 N.C. 82 ; \\'ords 
.1nd Phra,e>. II \' ol. 1224. 

Wi th th~ foregoing general doctrines in mind, l beg to call 
attention to the Iowa s tatutory provision5 in regard to work· 
men'~ compensation : 

Section 2477-m, Supplement 19 13, pro,•idcs that compensation 
shall be paid only when the injury s usta ined by the employe a rose 
out of and in the course of employment. 

Also, in construing the term "employe," Sect ion 2477-m-16. 
<upplement 1913 provides: "Workmen ,. u<ed synonymously with 
employe ; means any person who has entered into the employment 
of, or works under contract o( service, expressed or implied. 
• • • lor an employer, except • • • to engage in cler ical 
"-'Ork only, but clerical work shall not include one who may be 
subjec t to the hazards of the business." 

And Section 2477-m (b) , Supp lement , 1913, provides: 

" \Vhere the s tate • • • is the employer, the terms. 
condi tions and provisions of this act for the rnyment of com­
pensation and the amount thereof for •uch injury ;ustained 
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by an employe, shall be exclusive, compul~ory and obliga-
to ry upon both the employer and employe . . 

1 t is evident therefore that claimant cannot recover compensa­
tion if his employment was purely clerical a nd the. inj~try s~s­
tained was one not peculiar to the particular occupattoo tn whtch 

he was engaged. 

That claimant's occupation was purely clerical there can be 
no doubt. Bouvier's Law Dictionary desc ribes a clerk to be: 

"A person employed in an office, public or priva te, for 
keeping records." 

Webster defines the term to be "of or relating to a clerk or 
copyist, or to writing." Clerical service means a service that in­
volve5 writing. (Post vs. U. S. 27 Ct. Ct. 244.) Clerical erro r is 
h~ld to be an ~rror made by a clerk, or a transcriber; a mistake in 
eopyin~ or writing. In r~ Stewart 48, N. Y. S. 957. And clerica l 
assistance has been held to be such as aids in the execution of 
official business by the official h imself, such a9 making entries or 
records and like service. Beam vs. J ennings, 96 N.C. 82; W ords 
and Phrases. II . Vol. 1224. 

According to the facts in the Given case, the claimant's duties 
were limited to the collection and assort ment o£ records in the 
Department of the Iow:t Industrial Commissioner, particularly 
for t he purpose o( aiding said commissioner in the preparation 
of hi• biennial report. Pursuant to the authori ty cited abO\'e, 
such ~ervice was undoubtedly clerical. 

But there \\35 another feature oll\l r. Given's employment that 
might raise a question of doubt, and that is, whether said emplo) · 
ment was such that ~lipping and fall ing on t he sidewalk was pe­
culiarly incident thereto. In order to recover in this case, the 
nature and condition! of the employment must be such that the 
a ll eged injury was one unlikely to happen to one engaged in that 
employment, that i• the nature of the employment must specifi­
cally expose tbe employe to that particu lar risk. lt is absolutely 
imper:llive t hat there exist a causal connection between the em­
ployment and the inJury. Sheldon \S. Needham, 7 B. \\-. C. C .. 
471; Newman '~ Newman, 155 N. Y. S. 665: Worden vs. Com­
monwealth Power Company, Michigan \\'orkmen's Compensa­
tion cases, July 1916. page 14; Hopkin~ ,.s. )lichigan Sugar Com· 
pany, 21 D. L. H. 12GO; Mc};ichols case 215, Mass. 497: lion-
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nold on Workmen's Compensation, 1. Vol. 408; Hoeing vs. In­
dustrial Commission, 150 N. W . 996. 

fn the Worden case, s upra, it is said: 

"The more serious question in the case is did the accident 
arise out of applicant's employment ? Under the language 
of the statute two conditions must be present to en title tne 
injured man to compensation, vi?.., the injury must have 
happened in the course of his employment and it must also 
arise out o l his employment . The fact that it occurred in 
the course of his employment merely, if it be a fact, is no t 
enough to entitle him to compensation. It must also appear 
that the injury arose out o( the employment and from a risk 
reasonable incident to such employment, as d istinguished it 
from risks to wh ich the general p ublic is exposed • • • 
it may be fai rly said that one of the most common risks to 
which the general public is exposed is that o£ slipping and 
falling upon the ice." 

From all the foregoing, it would seem that, first, claimant was 
engaged in purely clerical work ; and, second, that slipping and 
falling on t he sidewalk was ·no t a risk peculiar to his work, but 
was a hazard to wh ich the general public was exposed. 

We would therefo re answer each of your five questions in the 
negative. 

W. R. C. K ENDRIC K, 
A ssistant Attorney General. 

LUMP SUM SETTLEMENT WITH ALIENS. 

It Ia legal to make lump sum settlements with subJect of Aust.rtan gov· 
:;m.~n~::.th which the U. S. has severed diplomatic r elations, although 

Hon. A. B. Funk, Industrial Commissioner. 
July 30, 1917. 

D~r Sir: Replying to your inquiry rela ti ve to t he legality of 
maktng a lump sum settlement with a subjec t o( the Austria n 
govtrornent , beg leave to adv ise that such ac tion would be legal. 

W~ are not at war with Austria-Hungary, and so far as respects 
the rtghts of alien dependents to receive compensation under t he 
Iowa Workmen's Compensation Ac t, the same right exists now 
35 heretofore, taking into consideration, of cou rse, recen t amend­
ments to the Iowa \\'orkmen's Compensation Act. 
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Under Chapter 336, Acts 37th General Assembly, you are 
authorized to deal with the consular officer of the foreign 
country affected, or his duly appointed represen tative, after ad­
ministration on the estate of a deceased has been taken out by said 
consu lar officer or his agent. 

H owever, I might suggest that you require the admin istrator 
acting in this matter to show his au thority, as well as the authority 
of the principal, the consular officer, to represent the Austrian 
government or its subjects in this country, as provided for 1n 
Chapter 336 aforesaid. 

I would also suggest that ample proof be furnished that the 
claimant is in fact the Ia wful w idow of the deceased. 

As to the propriety of a lump sum settlement at this time you 
ask for no opinion and I therefore withhold giving any . 

vV. R. C. KENDRICK, 
Assistant Attorney General. 

FEES OF CLERK OF DI STR ICT COU RT. 

Provisions of section 2477·m 33, relating to fees of clerk and workmen's 
compensation act discussed. 

September 14, 1917. 

Hon. A. B. Funk, Industrial Commissioner. 

Dear Sir: Complying with your oral request for an opinion 
on the fees to be charged by the clerk of the district court under 
the last paragraph of section 17, chapter 270, Acts of the 37th Gen­
eral Assembly, beg to say that said pa ragraph reads as follows: 

"No fee shall oe charged by the clerk of any district court 
for the performance ot any othctal service required by this 
act,. except for t~e docketing of judgments and for certified 
coptes or transcnpts thereof. In proceedings on appeal from 
an order or decree, costs as between the parties shall be al­
lowed or not, in the discretion of the court." 

The 37th General Assembly repealed section 2477-m33 as 
found in the supplement of 1913 and enacted in lieu thereof' sec­
tion 17, chapter 270, Acts of the 37th General Assembly. By 
reading section 2477-m33, supplement of 1913, you will find no 
provision limiting the fees to be charged by clerks of district 
courts, while section 17, chapter 270, aforesaid, expressly limits 
the fees to be charged for the performance of any service required 
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by said act to such fee as may be legally charged for docketing 
judgments and for certified copy and transcript thereof; except 
in proceedings on appeal from an order or decree, and then, 
"costs by the parties may be allowed or not in the discretion of 

the court." 

By referring to section 296, subdivision 9, supplement o£ 1913, 
we find that provision is made for taxing a fee of seventy-five 
cents by the clerk for en tering a decree or judgment, and sub­
division 21 of said section entitles the clerk to charge a fee of 
ten cents for each hundred words, for all copies o£ records or 
transcripts; and, subdivision 13 allows a charge of fifty cents for 
the clerk's certificate and seal. 

So that it was evidently the intention of the legislature when 
repealing section 2477-rn33, supplement of 1913, and in enacting 
in lieu thereof section 17, chapter 270, Acts of the 37th General 
Assembly, to limit the fees which the clerk may charge in the 
performance of any official duty in connection with matters 
arising under the Workmen's Compensation Act. 

We, therefore, hold that under section 17, Chapter 270, Acts 
of the 37th General Assembly, that the clerk is limited in his 
charge to a fee of seventy-five cents, and that for entering a de­
cree or judgment, except when a certified copy is desired , or an 
appeal is taken and the court has allowed costs of appeal to be 
taxed. 

\V. R. C. KENDRICK, 
Assistant Attorney General. 

A L IEN EN EM Y ENTITLED TO COMPENSAT ION. 

Alien enemies residing in Iowa are entitled to receive compensation 
when injured in the course of their employment, If both employer and 
employe are operating under the workmen's compensation act. 

December 14, 1917. 

Hon. A. B. Funk, Industrial Commissioner. 

Dear Sir: You have requested an opinion from this department 
upon the two following questions: 

1. Are the alien enemies, residing in Iowa, entitled to apply 
for and receive compensation when injured in the "due course of 
their employment ? 
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2. What effect, if any, has H. R. 4960, Acts of the 65th Con­
gress, commonly known as the "trading w ith the enemy act," 
upon the legal right of alien enemies, residing in Iowa, to receive 
compensation when injured in the due course of their employ­
ment? 

F or the purpose of this opm10n, we are assuming that the 
alien enemies were employed by an employer operating under the 
Iowa Workmen's Compensation L aw, and that neither the em­
ployer nor the employe has ever elected to reject the act. 

It is a well recognized priciple of international law that no 
commercial intercourse can be lawfully carried on between the 
subjects and citizens of two belligerent powers. T his principle 
has been so far advanced in this country that even the courts 
are closed to alien enemies. Masterson vs. Howard, 85 U. S. 
99; McVeigh vs. United States, 78 U. S. 259; Jecker vs. Mont­
gomery, 59 U. S. 110. But the foregoing principle applies only 
when the intercourse is between alien enemies actually residing 
in the belligerent territories and the subject of said intercourse 
is intended to pass back and forth across the belligerent lines. 
It was never intended to apply to intercourse between the alien 
enemie~ residing in the country where the intercourse is car­
ried on, and an alien enemy residing in Iowa may contract and 
sue like an ordinary citizen of this state. Kershaw vs. Kel­
sey, 100 Mass. 573; Russell vs. Skipwith, 6 Binney (Pa.) 241; 
Clarl~ vs. Morey, 10 Johns (N. Y.) 69; Buchanan vs. Curry, 19 
Johns (N. Y.) 136; Conn vs. Penn, 1 Pet. C. C. (U. S.) 496; 
Denniston vs. Imbrie, 3 Pet. C. C. (U. S.) 396; Ward vs. Smith. 
74 U. S. 447; 2 Kents Com. sec. 63. 

In Ward vs. Smith, supra, it is said at page 453: 

"The rule," says Mr. Justice Washington, in Conn. vs. 
P enn, "can never apply in cases where the creditor, although 
a subject of the enemy, remains in the country of the debtor, 
or has a known agent there authorized to receive the debt. 
because the payment to such creditor or his agent could 
in no respect be construed into a violation of the duties 
imposed by a state o£ war upon the debtor. The payment 
in such cases is not made to an enemy, and it is no objection 
that the agent may possibly remit the money to his prin­
cipal. If he should do so, the offense is imputable to him, 
and not to the person payiJ;tg him the money. Nor can 

OPINIONS TO INDUSTRIAL COMMISSIONER 185 

the rule apply when one of se,•eral join.t debtors .resides 
within the same country with the credttor, or wtth the 
known agent of the creditor." 

It will, therefore, be observed that so long as alien enemies, 
residing in this state obey the law and conduct themselv~ ~s de­
cent citizens they are accorded the same rights and pnvtleges 
as our own citizens with reference to engaging in commercial 
enterprises, including working for wages. In the event of per­
sonal injury they wou!d undoubtedly be entitled to apply ~~r 
and receive compensation upon the same basis as our own cttl-

zens. 

As to whether or not the "Tracling With The Enemy Act" 
could, in any manner, affect the right of an alien enemy res id­
ing in Iowa to recover compensation under ~h~ Iowa VI_ orkmen's 
Compesation Law, I am clearly of the optnton that tt cannot. 
That act provided among other things that the term ''trade" 
shall be deemed to mean a payment or satisfaction of any debt 
or obligation ; that an Alien Property Custodian shall be ap­
pointed, to whom every person owing nonresident alien ene­
my any debt or obligarion shall report, and to whom such ob­
ligation or debt shall be paid or assigned; that all mo~ey r~­
cei\·ed by said Alien Property Custodian shall be depostted m 
the Treasury of the United States to be retained by the Treasury 
until the end of the war; that alien enemies residing in this 
country shall not be included in the "Trading \Vith the Enemy 
Act" until the President by proclamation so includes them. It oc­
curs to us therefore that the only effect said act could have on claims 
for compensatiOn arising under the I owa Workmen's Compensa­
tion Law would be in event a nonresident alien enemy was en­
titled to compensation as a beneficiary, 1n which event the Alien 
Property Custodian should be notified and the amount due to said 
beneficiary turned over to said Custodian. To this extent, it is 
probable that "Trading With the Eenemy Act" would apply. 

W. R. C. KENDRICK, 
Assistant Attorney General. 

A DMINISTRATOR CA NNOT APPLY FOR COMPENSATION. 

Administrator of deceased workman not the proper party to make appll· 
cation for compensation. 
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February 15, 1918. 

Hon. A. B. Funk, Industrial Commissioner. 

Dear Sir: In reply to your verbal inquiry for an opinion as 
to whether or not the administrator of deceased employe has 
the right to appear as plaintiff for the dependents in an appli­
cation for compensation under the Iowa Workmen's Compen­
sation Act beg to call your attention to the following provisions 
of the act relating thereto. 

Section 2477-m-9 (c) supplement of 191'3, provides as follows: 

Where the injury causes death the compensation under 
this act shall be as follows: 

The employer shall in addition to any other compensation 
pay the reasonable expense of the employe's last sickness 
and burial not to exceed one hundred dollars. If the em­
ploye leaves no dependents this shall be the only com­
pensation. 

Section 2477-m-9 (d), supplement of 1913, provides as fol­
lows: 

If death results from the injury, the employer shall pay 
the dependents of the employe, etc. 

Then, sub-division (e) of the same section pro':'ides that: 

When weekly payments have been made to an injured 
employe before his death , the compensation to dependents 
shall begin from the date of the last of such payments, etc. 

The foregoing sections regulate the payment of compensation 
generally under the Iowa Workmen's Compensation Act. 
This law is special in its application, and whatever remedy an 
injured employe, or his dependents in case of death, has against 
his employer is limited to the express provision of the act. 
The legislature substituted the Workmen's Compensation Act 
for the old common and statutory law relating to the recovery 
of damages sustained by an employe through the negligence 
of h1s employer in failing to provide a safe place to work, or 
otherwise, and in so providing the legislature attempted to get 
away from the technical uncertainty and delay incident to court 
procedure, and provided a direct, simple and absolute remedy 
for obtaining compensation by a workman injured in the course 
of his employrpent. The result is that the courts have been 
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entirely eliminated from the early stages of procedure to ob­
tain compensation, i).nd an administrative body, entirely separ­
ate and distinct from the courts has been clothed with exclu­
sive jurisdiction to hear and determine, in the first instance, 
all applications for compensation. 

Now, then, referring again to t he sections of the \i\lorkmen's 
Compensation Act, above quoted, it will be observed that ab­
solutely no reference is made therein to administrators or ad­
ministration upon any estate of the deceased workmen, but 
that in every instance express provision is made for payment 
of compensation direct to the injured employe, or, in the event 
of his death, to his dependents. In fact, whatever sum of money . 
the injured employe, or his dependents, receives is considered 
compensation and not damages, and the thought of the compen­
sation received being considered an estate is entirely foreign 
to the purpos(. of all workmen's compensation laws. This is 
conclusively demonstrated by the fact that the law itself pro­
vides that in the event the employe is accidentally killed and 
leaves no dependents, then the liability of the employer is limited to 
the burial expenses, not to e..'<:ceed $100.00. If it had been in­
tended by the legislature that the money received by an in­
jured workman was to be considered as damages, so as to create 
an estate to his heirs in the event of the injury resulting in death, 
the legislature would have said so. 

However, the legislature did provide for the appointment of 
an administrator to whom funds should be paid in cases aris­
ing out of injuries resulting- in death, to an employe whose de­
pendents reside outside of the United States. 

Section 2477-m-13, supplement to the code of 1913, as amended 
by Chapter 336, acts of the 37th General Assembly, after pro­
viding for representatives by the consul general, vice consul, 
or consul agent of the nation of which the said dependent or de­
pendents are citizens, reads as follows: 

And provided further that before said consular agent or 
his representative ~hall have the right to receive funds 
due the estate of said decedent he shall regularly take out 
a~ministration in the county where said decedent last re­
Sided, and give bond as administrator for the protection 
of such funds as provided by law. 
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It will be observed that the section just quoted has refer­
ence only to dependents residing outside of the United States, 
so that with this one exception no provision is made in the 
Workmenls Compensation Act for the payment of any claim 
to an administrator, but on the contrary, express provision is 
made for payments direct to the dependents. 

From all the foregoing it is clear to me that it was never con­
templated by the legislature that application for compensation 
under t he vVorkmen's Compensation Act, should be made by 
the administrator of the deceased employe, and that applica­
tion by such officer would be improper. I n my opinion, the 
dependent alone should make the appl ication, except when the 
dependents are aliens ~esiding •outside of the United States. 

W. R. C. KENDRICK, 
Assistant Attor.ney General. 

M EAN ING OF W ORD " BEY OND." 

T he word "beyond" as used in Section 2477-m·9 (g) , Supplement 1913, 
or the workmen's compensaUon act defined. 

February 18, 1918. 
Hon. A. B. Funk, Industrial Commissioner. 

Dear Sir: You asked for an opinion as to the construction 
of section 2477-m-9 (g), Supplement of 1913, as amended by 
the Acts of the 37th General Assembly, particularly as to the 
meaning of the word "beyond" used therein, with reference to 
additional compensation, when "the period of incapacity extends 
beyond the thirty-fifth day following the date of the injury." 
fhe statutory provision referred to reads as follows: 

N<? comp~nsation shall be paid for an injury which does 
not mcapac1tate t.he employe for a period of at least two 
w~eks fr~n:t earntng full wages; provided, however, that 
~h 1s .pro_v~s10n sh.all .not apply to those injuries resulting 
Ill d1sab1l!ty part1al m character and permanent in quality 
a.nd compensated according to the schedule found in sec­
tl~n twenty-four hundred seventy-seven-m-9 (J) (2477-m­
?-J) Supplement to the Code, 1913. Should such incapac­
Ity exten? beyond a period of two weeks, compensation 
shall begm on ~he fifteenth day after the injury; provided, 
howev~r, that 1f the peri~d of incapacity extends beyond 
the th1rty-fifth. day followmg the date of the injury, then 
the compensation for the fifth week of incapacity, shall 
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b:! increased by adding thereto an amount, equal to two­
thirds (2-3) of the weekly compensation ; if the period of 
incapacity extends beyond the forty-second ( 42) day fol­
lowing the date of injury, then the compensation for the 
sixth week of incapacity shall be increased by adding there­
to an amount equal to two-thirds (2-3) of the weekly com­
pensation: if the period of incapacity extends beyond the 
forty-ninth (49) day following the date of the injury, then 
the compensation for the se,·enth week of incapacity shall 
be increased by adding thereto an amount equal to two­
thirds (2-3) the weekly compensation; if the period of in­
capacity extends beyond the forty-ninth day fo llowing the 
date' of the injury then the compensation thereafter shall 
be only t he weekly compensation provided for in this law. 

Webster defines the word "beyond" to mean "on the further 
side of ;" the Century Dictionary defines it as "further on than;" 
and defines the term "to g0 beyond" to mean " to exceed." 

T he courts have declared the word "beyond" to mean "that 
which follows after the termi nation of something going before." 
Construing the meani ng of the word used in the following con­
nectior., to wit. "No proceeding shall work a forfe iture beyond the 
life of the offender" the Supreme Court of the United States in 
Wallach vs. Van Riswrck, 92 U. S. at 209 says: 

The obvious meaning is that the proceedin~ for con­
demnation and sale shall not affect the ownersh1p of prop­
erty after the termination of the offender's natural life. 

Then again it has been held that where the state prohibited 
the filling in of the water front "beyond" a definite point, it per­
mitted the filling in "up to" that point. 

In Williams vs. Mayor of New York, 105 New York, at 431 
it is said: 

And so, when it says that no fill ing shall be done be­
yond, it strongly implies that it may be done up to. 

Now let us turn to the section in question. 

It will be observed that no compensation shall be paid for an 
injury which does not incapacitate the employe for a period of 
at least two weeks, but if such incapacity extends beyond two 
w~eks, then compensation shall begin on the fifteenth (15) day after 
the injury. That language is plain and easily understood. No one 
would question that compensation commences only upon the ter-
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mination of the fourteenth ( 14) and after the commencement of the 
fifteenth ( 15) day. Now then the same section provides: 

If the period of incapacity extends beyond the thirty­
fifth (35) day following the date of the injury then com­
pensation for the fifth (5) week of incapacity shall be in­
creased by adding thereto an amount equal to two-thirds 
(2-3) of the weekly compensation. 

It seems to me that if the word "beyond" when used in the 
early part o£ the section, means the termination of the four­
teenth ( 14) day, that the same interpretation should be placed 
upon the wotd "beyond" when used later on in the same sec­
tion, and construe it to mean after the termination of the th irty­
fifth (35) day. So that it seems to me the section in question 
should be construed to mean that additional compensation shall 
be paid for the fifth (5th) week only \Vhen incapacity extends 
past the thirty-fifth (35) day and into the thirty-sixth (36) day, 
and so on, as further provided in said section. 

W. R. C. KENDRICK, 
Assistant Attorney General. 

WHEN INDUSTR IAL COMMISSIONER TAKES JURISDICTION. 

When an employer who has rejected the act files a waiver the In· 
dustrial Commissioner takes jurisdiction on the date the notice of such 
waiver Is 1lled with the industrial Commissioner. 

March 29, 1918. 
lion. A. B. Funk, Industrial Commissioner. 

Dear Sir: I have your esteemed favor of the 19th inst. stat­
Ing that on the Jist day of December, 1Yl7, the Consolidation 
Coal Company filed with your department a waiver of its no­
tice to reject the pro,·isions of the Iowa Compensation statutes; 
that on the 7th day of January, 1918, said company fi led with 
your department the affidavit of its superintendent; that on the , 
7th day of January, 1918, he posted notices of Employer's Waiv­
er of Notice to Reject; and asking for a written opinion as to 
the date when said company became subject to the jurisdiction 
of your department. 

Paragraph (b) of Section 2477-m3 Supplement 1913, provides: 

. ~\' hen an empl_oycr or c~ploye rejects the terms, con­
ditiOn or prons10ns of th1 act, such party may at an)· 
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time thereafter elect to waive the same by giving notice 
in writing in the same manner required of the party in 
electing to reject the provisions of the act and which shall 
become effective when filed with the Iowa industrial com­
missioner. 

Paragraph 4 Section 2477-m, Supplement 1913, provides as 
follows: 

Every such employer shall be conclusively presumed to 
have elected to provide, secure and pay compensation to 
employes for injuries sustained arising out of and in the 
course of the employment according to the provisions of 
this act, unless and unti l notice in writing of an election to 
the contrary shall have been given to the employes by 
posting the same in some conspicuous place at the place 
where the business is carried on, and also by filing notice 
with the Iowa industrial commissioner with return there­
on by affidavit showing the date that notice was posted as 
by this act provided. 

It will therefor be observed that pursuant to the foregoing 
statutory provisions, the Consolidation Coal Company became 
subject to the jurisdiction of your department upon the 7th day 
of January, 19 18. 

W. R. C. KE:-.JDRICK, 
Assistant Attorney General. 

FAILURE TO CARRY INSURANCE. 

Construction of Section 2'77-m41 Supplement 1913, relating to llabillty 
ot employer tor falling to carry Insurance. 

October 24, 1918. 

Hon. A. B. Funk, Industrial Commissioner. 

Dear Sir: I have your favor enclosing letter from Messrs. 
Stapleton & Stapleton, a firm of attorneys located at Marengo, 
Towa, in connection with the application for arbitration in re 
Thomas William vValsh vs. J ohn Ryan. 

You ask for a construction of Section 24i7-m41, Supple­
ment to the Code, 1913, as amended by Section 20, Chapter 270, 
Acts of the 37th General Assembly, particularly whether or• 
not an employer who neglected to insure his risk wou ld still 
be governed by Chapter 8-a, Supplement to the Code, 1913, in 
the event said employer fa il ed to comply with the provisions 
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of Section 20, Chapter 270, Acts of the 37th Genera l Assembly 
with reference to giving notice. 

Section 2477-m41 of the Supplement to the Code, 19 13, pro­
vides: 

Every employer subject to the provisions of th is act 
shall insure his liability thereunder in some corporation' 
association or organization approved by the state depart: 
ment of insurance. Every such employer s ha ll within 
thirty days a fter this act goes into effect exh ibi t on de­
mand of the state insurance department evidence of his 
compliance with this section ; and if s uch emp loyer refuses 
or neglects to comply w ith th is sect ion, he sha ll be liabl~ 
in case of injury to any workman in his employ under part 
one of this act. 

Then the 37th General Assembly a mended Section 2477-m41 
by striking out t he last five words of sa id section, to-wit : "part 
one of this act," and inserting in lieu thereof the fo llowing: 
"the common law, etc." 

Prior to the amendment by the 37-th General Assembly, it was 
always uncertain just what was meant by the words "part one 
of this act." Some very able lawyers in terpreted those words 
to mean that in the event an employer fai led to insure his risk 
a nd a n employe was injured, then ·the injured employe could 
go directly into court and sue for damages, while equally capa­
ble lawyers denied that such a construction should be placed 
thereon. Not only did members of the legal profession enter­
tain these conAicting views, but also the courts in the various 
states operating under compensation laws. It was on this ac­
count 1hat the 37th General Assemblv attemotnl to rlPfinitPiy 
settle th~ que~.tion , and to that end struck out the words "part 
one of th1s act and substitu te the words heretofore set out. 

So that under the section as it now stands there can be no 
question as to its real meaning. Section 2477-m41 now declares 
that: 

If. such employer refuses ?r neglects to comply with th is 
section, h~ sh.all be held liable in case o f injury to any 
workman 10 h1s employ under the common law as modified 
by statute, and in the same manner and to the same ex­
t~nt as th~ugh such employer had legally exercised his 
nght t? reJect the compensation provisions of Chapter 8 
(S)a, t1tle XII, Supplement to the Code, 1913. 
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Liabi lity under the common law mean~ the liability to respond 
in damages for injury to others through your own negligence, and 
unless response is Yoluntary on the part of the negligent party. 
then application to the courts is the only recourse. The section as 
it now stands strips "uch defaulting employer of e' ery 'estige of 
protection afforded by the compensation laws. 

It will be noticed. however, that Section 20. Chapter 270, Acts 
of the 37th General Assembly, also provide:. for the posting of a 
notice by an employer who fails to insurt: his risk. and for failure 
so to do is guilty of a misdemeanor. That provision has no con­
nection whatever with the employer's liability to his employe, but 
imposes an independent criminal penalty for his "sins o£ omission." 

I am, therefore of the opinion that in the event an employer 
neglects to insure his risk liability is under the common law in 
an action for damages, regardless of whatever he did or did not 
post the notice to· employes required by law. The giving of notice 
would not change the liability; therefore, I cannot sec how the 
failure to give notice would affect the rule. 

\V. R. C. KENDRICK, 
As~i::.tant Attorney General. 

STREET COMMISSIONER. 

Whether a street commissioner Is an official of the city and exempt from 
provisions of act depends upon facts In each case. 

October 25, 1918. 

lion. A. B. Funk, Industrial Commissioner. 

Dear Sir: I have your favor of the 18th inst., enclosing letter 
from the Fidelity and Casualty Company of New York, in rc the 
claim of A. J. Breeden vs. City of Grinnell, and asking an opinion 
from this department as to whether or not the street commissioner 
of the city of Grinnell comes within the exception found in Sub­
division B, Section 2477 -m 16, Supplement to the Code, 1913. 

Sub-division B, Section 2477-m16 excludes from the provisions 
of the Workmen's Compensation Act: 

* * * an official elected or appointed by the state. county, 
school district, municipal · corporation, cities under special 
charter and commission forms of government. 
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If A. J. Breeden is an official of the city of Grinnell, then he 
will come within the exclusion o( the \Vorknten's Compensation 
Act; otherwise not. 

• 
In determining whether or not a person is acting in an official 

capacity, Chief ] ustice Marshall, in the case of the United States v~. 
~Iaurice, 2 Hrock. 96, announced the following rule: 

A I though a n office is an employment. it docs not follow 
that c,·cry employment is an office . . \ man may certain ly be 
employed under a contract, express or implied. to do an act or 
perform a sen·ice. without becoming an officer. But if 'the 
duty be a continuing one, which is defined by rules prescribed 
by the government. and not by contract, which individual 
is appointed liy_go\·ern~lent ~o per~orm, who enters upon the 
duttes appert:untng to hts Statton. wrthout any contract defining 
them, if those duties continue though the person be changed 
it seems diflicult to distinguish such a charge or employment 
from an office, or the person who performs the duties from an 
officer. 

The rule announced by Chief Justice ~Iarshall in determinina 
h 

whether a person is acting in the capacity of an official, or merely 
as an employe, is followed by a majority of the authorities. It 
will therefore be seen that to take the arbitrary position that the 
street commissioner in every city or town is an official of that city 
o_r tow~ is not tenable, but the proper determination of that ques­
tron Will depend upon the facts in each case. So that in reach­
ing. a correct conclusion as to whether the person performing the 
duttes of street commissioner in the city of Grinnell is acting in 
an official capacity, it is necessary to first ascertain whether his 
dutres are hxed by contract between ~Ir. Breeden and the city, 
or whether those duties a rc fixed a nd determined by ordinance 
or resolution and continue to be the same regardless of whether 
i\I r. Breeden is performing them or someone else. If the facb 
discl_ose the latter situation:. then, under the rule announced by Chief 
J usttce l\Iarshall, ~Ir. Breeden would be acting in an official capacity 
and excluded from the provisions of the \Vorkmen's Compensation 
Act. 

W. R. C. KENDRICK, 
Assistant Attorney General. 

• 
OPINIO~S RELATI NG TO WORKMEN'S CO~lPENSA­

TION. 

THRESHING AS AGRICULTURAL PURSUIT. 

Labor connected with a threshing outfit in the threshing of grain falls 
within the term "agricul tural pursuits" and does not come within the pro­
Ylslons or the Workmen's Compensation Act. 

September ~. 1917. 

R. E. Hatter, Attorney, Marengo, Iowa. 

Dear S ir : Your favor of the 25th ult., addressed to the At­
torney General, has been referred to me for attention. 

You ask for an opin ion from this department on the follow­
ing facts: 

A owns a threshing outfit which he operates during the 
proper season. During the rest of th e year he engages in 
different lines of work such as blacksmithing and the like. 
Having completed all h is threshing contracts for this sea­
son he is employed by the owner of another outfit at a 
daily wage to operate the latter's machine wh ile he finishes 
his remaining threshing work. Is A's employment of such 
a casual nature as will bring his employer within the excep­
tion provided in the Workmen 's Compensation Act? 

Section 2477-m, supplement of 1913, as amended by Chapter 
418, Acts of the Thirty-seventh' General Assembly, provides: 

Except as by this act otherwise provided, it shall be con· 
elusively presumed that every employer as defined by this 
act has elected to provide, secure and pay compensation 
according 1:o the terms, conditions, and provisions of thi s 
act fo r a ny and all personal injuries sustained by an em­
ploye arising out of and in the course of the employmen t; 
and in such cases the employer shall be relieved from other 
liability fo r recovery of damages or other compensation 
for such pe rsonal injury, unless by the terms of this act 
otherwise provided; but this act shall not apply t o any 
household o r domestic servant, fa rm or other laborer en­
gaged in agricultural pursuits, nor persons whose employ­
ment is of a casual nature. The provisions of this act shall 
not apply as between a municipal corporation, city or town 
and any person o r persons receiving any benefits under, or 
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· who may be entitled to, benefits from any "firemen's pen­
sion fund" or "policemen's pension fund" of any municipal 
corporation, city or town. 

You will observe from the section just quoted that -the \Vork­
men's Compensation law docs not apply to ''farm o r other labor­
er engaged in agricultu ral pursuits." Construing the term "agri­
cultural pursuits," the Supreme Court of Iowa, in the recent 
case of S lycord vs. Horn, reported in the advance sheet of t he 
Northwestern Reporter No. 2 (May 4, 19 17), page 249, wherein 
a laborer engaged in operating a corn sh redder was injured, it 
is said; at page 252: 

This brings us to the othe r question rel ied upon, and really 
the only question in the case, and that is, whether plain­
tiff was a "farm or other laborer engaged in agr icult ural 
pursuits." If so, he is with in the exception contained in 
section 2477-m, Code Supplement, 1913, and not w ithin 
the Compensation Act. It seems to us it is hardly a debat­
able question. No authorities a re cited by either party on 
this point. The petition a lleges that at the time of his 
injury he was engaged as an engineer and laborer in de­
fendant's employ, operating a piece of farm machinery, a 
corn shredder. In 2 Corpus Juris, 982, and Century Dic­
tionary we find this definition of agricultural: "Pertaining 
LO, connected with, or engaged in agriculture." \Ve also 
find at page 988, 2 Corpus Juris, that the term "agricul­
ture" has been defined to be the art or science of cultivat­
ing ~he g round, especially in fields or large quantities. in­
cludm~. the preparation of the soil, the planting of seeds, 
~he ra•smg and harvestin~ of crops, and the rearing, feed­
mg 3:nd management of _ltv~ stock ; tillage, husbandry. and 
farm mg. I n the last c•tatJOn the note cites Dillard vs. 
Wehh c;c; A 1::~£ 4AA 474 1vhPr.P it ic: ~rlrl '1 <: t n thP r n mnrl'­
henSIVeness o the term 'agnculture. 

"The variety of products of the earth. of agricultural im­
p~e'!l~nts, and o_f domestic animals, invited and put on cx­
h1b1t10n at agncultural fairs, attests the comprehensive­
ness of the term, 'agriculture.' I t refers to the field or 
far~, with all its wants, appointments, and product;, as 
horticul ture refers to the garden with its less important 
though varied products.'' ' ' 

The note also cites Simons vs. Lovell, 7 Heish. (Tenn.) 
510, 516, holding: 

"It is equivalen t t<;> husbandry, a nd husbandry \Vebster 
defines to b~ the busmess of a farmer comprehending agri­
cultu re, or ti llage of the ground, the raising, managing, and 
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fattening of cattle and other domestic animals, the manage­
ment of the d iary and whatever the land produces." * * * 

There can be no doubt but that shredding of corn is a 
part of carrying on a farm. Swaney could have employed 
defendant to plow a 40-acrc field, and defendant could have 
employed plaintiff to assist him. The fact that defendant 
may have agreed to p low the entire field by contract 
would not change the character of the work, and both he 
and his assistant would still be engaged in farming opera­
tions. 

It is our conclusion that, under the allegations of the pe­
tition as it now stands, plaintiff has not brought himself 
within the Compensation Act, but that he is a farm or 
other laborer engaged in agricultural pursuits and within 
the exception of section 2477-m. This being so, it is not 
material to his rights that defendant failed to insure his 
liability o r deposit security. and the t rial court properly 
sustained defendant's motion to strike that part of the pe­
tition. 

If labor connected with the operation of a corn shredder comes 
within the meaning of "agricultural pursuits" it is reasonable as­
sumption that our Supreme Court would also hold that work in 
connection with a threshing machine would fall withi n the mean­
ing of "agricultura l pursuits." 

Regardless of whether or not the employment of the labor 
in your case was o£ a casual nature, ne,•ertheless it is the opinion 
of this department that said employment comes within the term 
"agricultural pursuits,'' and for that reason the Workmen's 
Compensation la w docs not apply. 

vV. R. C. KENDRI CK, 
Assistant Attorney General. 

T OWNSHIP TRUSTEES NOT UNDE R WOR K MEN'S COM PEN SATI ON 
ACT. 

Township trustees do not come under the workmen's compensation act. 
Full discussion or the subJect. 

October 20, 1917. 

Geo. R. Buckles, County Attorney, Keosauqua, Iowa. 

Dear Sir: Your favor of the 16th inst., addressed to the At­
torney General has been referred to me for reply. 

You ask in substance four questions, to wit: 
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1. Do township trustees come under the \Vorkmen's 
Compensation Act? 

2. Are township trustees required to carry msurance 
on the person with whom they have contracted to do the 
road work in the township? 

3. In the event the township trustees fail to carry in­
!:Urance on the person with whom they contract to do the 
road work, are said trustees liable, in case of accidental in­
jury to said contractor? 

4. Would township trustees be liable to the men employ­
ed by the contractor in any event, whether said trustees 
do or do not carry insurance? 

In reply to the foregoing questions we beg to advise that un­
less a civil township comes within the classification of munic­
ipal corporations, the Workmen's Compensation Act does not 
apply to the trustees who are the official representatives of the 
township. 

The provisions of the Workmen's Compensation Act relative 
to municipal corporations are found in Section 2477-m-b, Sup­
plement 1913, which reads as follows: 

Where the state, county, municipal corporation, school 
district, cities under special charter or commission form of 
government is the employer, the terms, conditions and pro­
visions of this act for the payment of compensation and 
amount thereof for such injury sustained by an employe 
of such employer shall be exclusive, compulsory and oblig­
atory upon both employer and employe. 

Our Supreme Court has repeatedly held that a civil township 
is not a municipal corporation, nor a legal entity, and cannot 
ordinarily sue and be sued, and that it is no more than a legal 
subdivision of the county for governmental purposes. 

In Austin Company vs. Township of Weaver, 136 Ia. 709, it is 
said: 

It has been repeatedly held that a civil township is not a 
corporation and cannot be sued. 

In Theulen vs. Township of Viola, 139 Ia. 61, it is said: 

The petiti<;>n allege_d that plaintiff's daughter in riding 
along the h1ghway m the defendent township, without 
fault ~n _her part, was thrown from the buggy in which she 
was ndmg because of a deep hole or gully in the road. 
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She was seriously injured, and, having assigned her claim 
for damages to plaintiff, he prayed for recovery thereof 
from the township and Bowman, Perrine, and Gilbert, its 
trustees. A demurrer to this petition by the township was 
rightly sustained, as it is without capacity to sue or be 
sued. Township of \Vest Bend vs. :Munch, 52 Iowa, 132; Aus­
tin \\"estern Co. vs. \Veaver Township, 136 Iowa, 709. 

In township of West Bend vs. Munch, 52 Iowa, 132, at 133 it 
is said: 

A township under our system of government, is not a 
corporation authorized to sue and be sued. It is no more 
than a legal subdivision of the county for governmental 
purposes. Its officers are paid for their services by the 
county, except in special cases where payment is required 
to be made by private persons. Code, sections 3808-9-10. 
Any person elected to a township office, and refusing to 
qualify, shall forfeit five dollars, which may be recovered 
by action in the name of the county for the use of the 
school fund of the county. Section 394. These, and other 
provisions of the Code, indicat~ clearly that civil townships 
have no corporate powers, as such. 

Pursuant to the above decisions, it is clear that a civil town­
ship has no corporate powers as such, and does not come with­
in the scope of Section 2477-m-b of the Workmen's Compensa­
tion Act. 

Now as to the question of insurance: Section 2477-m-41, Sup­
plement 1913 provides: 

Ev~ry employer, subject to the prov1S1ons of this ~ct, 
shall insure his liability thereunder in some corporation, 
association or organization approved by the state de~ar_t­
ment of insurance. Every such employer shall w1thm 
thirty days after this act goes into eff~ct exhibit o_n deman~ 
of the state insurance department ev1dence of h1s compli­
ance with this section; and if such employer refuses, or 
neglects to comply with this section,_ he shall be liable in 
case of injury to any workman in h1s employ under part 
one of this act. 

It will be observed that only such employers as are subject to 
the provisions of the Workmen's Compensation Act are com­
pelled to take out insurance for the benefit of their employees; 
and it will be further noticed that civil townships do not come 
within the provisions of the Workmen's Compensation Act. 
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We are therefore of the opin ion that each of the questions 
above set out should be answered in the negative. 

W. R. C. KENDRICK 
I 

Assistant Attorney General. 

. 
INJURY M UST A RISE IN CONNECTI ON W ITH E MPLOY M ENT. 

Section 2477-m16 (e) supplement of 1913, does not modify the rule that 
the Injury must arise out of a nd In the course of such employment. 

February 15, 1918. 
Otis Gilbrecht, Attorney, Davenport, Iowa. 

Dear Sir: This is to acknowledge receipt of your favor of 
the 30th ult., in which you call attention to section 2477-m-16 
(e), supplement of 1913, and take the position that the said 
section authorizes the payment of compensation regardless of 
whether the employe was performing th,e work for which he 
was directly employed, so long as the ·injury occurred anywhere 
on the premises of the employer, the section referred to reads 

The words "personal injury arising out of and in the 
course of such employment" shall include injuries to em­
ployes whose services are being performed on, in or about 
the premises which are occupied, used or controlled by 
the employer, wh.ere i!l plac~s where rtheir employer's busi­
ness requtres thetr presence and subjects them to dangers 
incident to the business. 

I believe that the section just quoted does not have the effect 
for which you contend. In Griffith vs. Cole Brothers, recently 
decided by our Supreme Cou rt and not yet reported, the follow­
ing rule is laid down as to when compensation may be recov-
c lcu by employes: · 

B~t it does not suffice that he was injured in the course 
?f hts employment. It must further appear that his in­
JU~y aros~ out of such employment. The defendants were 
bndge butlders who had charge of construction of county 
bridges in Story county. Deceased was employed by 
them. Decedent and others in such employment were by 
defendants lodged and boarded on the ground where the 
work was done. qn the night of the accident the day's 
work. had been~ fimshed, but the employes were in the 
boardmg ten~ .. 1 hey had gotten through washing the dishes 
and. were Stttmg there until it was time to go to bed. 
W htle t hus engaged the decedent came to his death from 
a stroke of lightning. Conceding that he was in the 
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course of his employment, while thus in the tent awaiting 
his bedtime, or supervising other employes in getting ready 
for bed, still there must be proof that the injury arose out 
of such employment. 

In Hunter vs. Coal Company, 175 Iowa, 245, and cited with 
approval in the Griffith vs. Cole Brothers supra, it is provided that 
in order to authorize. action by the statutory tribunal, to wit; a 
board of arbitration or the Industrial Commissioner, the follow­
ing judicial facts must appear: 

1. The provision of the act must have been accepted 
by both employer and employe. 

2. T he claimant must be an employe. 

3. Employe must have sustained personal mJuries. 

4. T hey must have arisen out of and in the course of 
employment. 

5. And th e compensation shall be at the rates fixed by 
statute. 

Now, then, as to the effect of that language used in section 
2477-m-16 (e) which reads as follows: 

Shall include injuries to employes whose. services are be­
ing performed on, in or about the premises which are oc­
cupied, used or controlled by the employer. 

It is clear that the language quoted does not enl~rge the 
statute so as to include personal injuries other than those arising 
out of and in the course of his employment. It seems to me 
that the authoritit:s above cited are positive in that respect. 
It occurs to me further the most that can be claimed of the lan­
guage used in section 2477, supra, is that an injured employe 
may recover compensation when injured anywhere on the em­
ployer's premises, provided at the t ime of the injury the em­
ploye is carrying out some duty connected with the work which 
he was .employed to do. For illustratiof!: Suppose the em­
ploye in the instant case, whose duties were c.onfined to keeping 
the fi res going in the furnace had broken the shaker to the 
grate and while he was returning from another department of 
the factory where he had gone to have the shaker repaired he 
fell into a hole on the employer's premises and was injured, he 
could recover compensation, although falling in a hole would 
not ordinarily be in any way connected with firing a furnace. 
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In any event, until the Supreme Court announces this rule, 
we must be content with the present holdings and follow them. 

W. R. C. KENDRICK, 
Assistant Attorney General. 

LUMP SU M SETTLEMENT. 

Compensation-paid In a lump sum to the Injured employe and applica. 
Uon having been made to the court and it having assumed jurisdiction, 
the industrial commissioner bad no further authority. Final settlement 
was perfected when the lump sum payment was made. 

January 19, 1917. 

Reno R. Reeve, Attorney, \Vaterloo, Iowa. 

Dear Sir·: Vve have your favor ?f the 6th instant su bmitting 
statement of facts in re Mellon vs. William Galloway Co., rela­
tive to an injury received by the plaintiff while in the employ 
of defendant company, in settlement of said injury by the ac­
ceptance of a lump sum, and requesting the opinion of this de­
partment on the two following propositions, to wit: 

First. Did the settlement for a lump sum , as set out in y0ur 
statement of facts, close the case so far as the Industrial Com­
missioner is concerned? 

Second. Would the. district court probably reopen the case 
upon the alleged facts? 

1Taking up the propositions in the order named, it is the opinion 
of this department that when application was made to the dis­
trict court for an order commuting future payments to a lump 
sum and the court assumed jurisdiction over the parties and sub­
ject matter, then and in that event the jurisdiction of the In­
dustrial Commissioner ceased and the matter was closed so far 
as said commissioner was concerned. 

Now, as to the second proposition. It occurs to us that after 
the district court acquired jurisdiction and proceeded with a hear­
ing, at which it was shown to the satisfaction of the court that 
a lump sum settlement, in lieu of weekly payments, was for the 
best interests of all parties concerned, and a lump sum was or­
dered, accepted and paid, then a final settlement was pe'rfected 
with reference to any claim arising out of that particular injury. 
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Bearing on the second proposition aforesaid, section 2477-al4 
of the supplement to the code, 1913, provides as follows: 

Upon the payment of such amount the employer shall 
be discharged from all further liability on account of such 
injury or death for which said compensation was being 
paid, and be en.titl.e? to a duly executed release, upon fil­
ing which the hab1ltty of such employer under any agree­
ment, award, finding or judgment shall be discharged of 
record. 

So that, in view of the mandatory provisions of the foregoing 
section, together with the assumed statement of facts submitted 
with your inquiry, it is very doubtful, in our opinion, that the 
court would re-open the case. 

W. R. C. KENDRICK, 
Assistant Attorney General. 

OPINION RELATING TO TAXATION. 
- -~ 

LODGE PROPERTY. 

--~ 
" -:J 

Exemption does not apply to lodge property If any portion is rented or 
used for other purposes. 

April 17, 1917. 
Frank E. Lewis, County Attorney, Mount Ayr, Iowa. 

Dear Sir: Your request for the opinion of this department 
on the following question has been assigned to me for attention: 

There are two Odd Fellow lodges in our cQunty that are 
claiming exemption under section 1304-2, supplemental sup­
plement, 1915. 

The provisions of section 1304 pertaining to the question in­
volved are as follows: 

The following classes of property are not to be taxed: 

All grounds and buildings used for public libraries, in­
cluding libraries owned and kept up by private individuals, 
associations or corporations for public use and not for ori­
~ate profit, for cemetery associations and societies, and for 
hterary, scientific, charitable, benevolent, agricultural and 
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religious institutions and societies devoted solely to the 
appropriate use of these institutions. 

T his department has held, under a former administration tha 
property owned by fraternal societies :.vas exempt from ta~atio~ 
under the section quoted, and the tax department of the audi­
tor of state's office has so advised county auditors who have . np-
plted to that department for instructions on the subject. s h 

0 
h 0 uc 

exemptton, owever, has been limited strictly to the propertv 
~tsed solely for lodge purposes. If any portion of the property 
~s rented or ~sed by the institution for other purposes, it is sub­
Ject to taxatiOn, and the fact that rents so obtained may be de­
voted to, or used for , the appropriate objects o f s uch institution 
does not change the rule. 

J. W. SANDUSKY I 
Assistant Attorney General. 

ANNUAL FEES FOR CORPORATION REPORTS. 

The annual fees due the state for corporation reports together wJth 
abltles for failure to make report, are taxes and entitled to !>referenc~l~ 

ankruptcy proceedings. • 
October 12, 19 17. 

Mr. H erbert F. McCabe, Trustee, 520-1 Bank & Insurance 
Building, Dubuque, Iowa. 

. Dea~ Sir: Replying to your esteemed favor of the 4th inst. 
m whtch you take the position that the annual corporation fee 
exacted by the state from all corporations doing business in 
I~w~ (except those expressly exempted by law) is not a tax 
wtthm the meaning of Section 64-a of the Federal Bankruptcy fy

1
t of 1898 h!'sr tn .:lrivi<=P th"' tl-.i .. r1.-"., ......... ~~ _,.~ ...... - ' =-~ ·-

o ow your vtews ~~ regard thereto and we respectfully offer 
our reasons therefor. 

The ~u~rem~ Court of the Un ited States has passed squarely 
upon tht s tdenttcal ~uestion. T he Supreme Court has expressly 
held that a year~y _Itcensc fee imposed upon corporations by the 
st~te. for the pnvtlege of doing business in the s tate is a tax 
wtthtn the meaning of the bankruptcy )a,~. 

In :\ew J ersey Ys. Anderson, 203 D. S. 483, wherein thi:; 
same question was raised it was held : 

The question is is the cia" t 1 · t h ' tm a ax egally due and owtng 
o t estate of New J ersey? \Ve have been cited to many 
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cases in the state of ~ew Jersey, some of which it is al­
leged maintain the theory of the appellant that this is a 
tax, and some the con trary view. 

\Vithou t undertaking to analyze these numerous cases 
or to harmo nize the views expressed by different judges, 
we think the weight o£ judicial decision in that state favors 
the view that this is a tax imposed upon the ri~ht of the 
corporatio n to continue to be a corpo ration. wtth power 
to exercise its corporate franchises, based upon the amount 
of its capital stock issued and outstanding. 

In Hancock. Comptroller, \'S. S inger :\[anufacturing 
Co., 62 N. J. L. 289, 335, it was said: 

The act of 1884 (Pamph. L., page 232) is entitled "An 
act to provide for the imposition of state taxes upon cer­
tain corporations and for the collection thereof." 

In that act this imposition is called a yearly license fee 
or tax. 

In a s upplement passed to the act of 1884 (Pamph. L. 
1891, p. 150) it is s tyled "a tax." 

In a further supplement. passed in 1892 (Pamph, L. p. 
136). it is called "an annual license fee or franchise tax." 

It is wholly immaterial what name may be given to it. 
The fact that it is called a " license fee" or ~<franchise tax" 
cannot validate it * * " 

'vVe are o f o pinio n that this claim was for a tax. The 
language of the act, as we have said, is very broad and in­
cludes all taxes. It is not necessary to enter upon a dis­
cussion of the different forms which taxes may take. Gen­
erally speaking, a tax is a pecuniary burden laid upon indi­
viduals or property for the purpose of supporting the go\'­
ernment. \Ve think this exaction is of that character. 
lt is required to be paid by the corporation after organiza­
tion in invitum. The amount is fixed by the statute to be 
paid on the outstanding capital stock of the corporation 
each year, and capable of being enforced hy action against 
the will of the taxpayers. As was said by Mr. Justice 
F ield , speaking for the court in 1\I eriwether vs. Garrett. 
102 U. S. 472, 513: 

Taxes are not debts. It was so held by this court in 
the case of Oregon vs. La ne coun ty reported in 7 \Vallace. 
Debts are obligations for the payment of money, founded 
upon contracts,• expressed or implied. Taxes are impo~ts 
levied for the suppor t of the go,·ernment, or fo r some spectal 
purpose authorized by it. The consent of the taxpayer is 
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not necessary to their c·nforrrmrnt . They operate in m­
\ itum. :\or IS thtlr nature nfT~~ted by the fact that m 
wme 61atc:s an•l wt bt'hcH i n T~nnes-ee-an action of 
debt may he in5titutecl fo r the-ir rcCU\ ery The form of 
proc:e<lure cnnnot ~h~nge thdr character. 

h IS urged b,· the appl'll<'c, and upon thi~ ground the 
ca.<' was d~1ded in the <'trCUII court of appeals, that thi> 
i in no JUSt 5C11 e of a tax IC\ied by the state, but i; the re­
sult of a contract hy "hirh the C<arpuration was brought 
anto existence, the consider~tion being the payment of an­
nual urns for the pm ilcccs gl\en it hy th~ state. for which 
nc• lien ~~ gi\'cn upon the property, hut only a right of ac· 
t1on for thdr reco,en· Hut this mlpo,ition is in no just 
unst- n contrnct 'l11e nmount to be paid, !ixed by the state. 
1s subJect to control and chanlle at the wall of the state. 
It IS impo c.t upon all corporataun' \\hcther organized be­
fure or after th" pass~ge of the act The corporation i< 
not consulted in fixang the amnunt uf the tax and under 
th• lav.J uf ~ew Jerse\ the ch:trt(·r of <uch corporations as 
this mar bt· anlt'aulc<l or repealed. ll:lncock \'S. Singer 
l\!anubctnring Cnanpan), 1•2 N. J, 1.. 2R9·32!l. 

The form of the collection of taxes is left to the discre­
tion of 1 he taxing powt·r; sometimes a lien is provided, 
somdtmes a stun mary method of collection is awarded; in 
uthcr cases, an action for debt i ~ Riven. and. as in the 
prcst·nt caM·, w ath the raght uf prohabition o£ the exercise 
of corpMatt· fr,uat·hi ~~ h) inJunrtaon for failure to pay. 

\\'r think, then. that as olrnomanatr<l in the statute this 
is .a. tax iiiiiiCI<w-<1 hy tltr ~Itt<• Ill~'" 1hr corporation for the 
prnalegc of rJu.rcn'c &11<1 1 C(>ntumrd right to exercise it~ 
lrancl11se 

It has nlso bern hel<t that lltc (aalurc nf the trmtce to pay 
I <X •. "hen ha\ m • 111 1: • han•lo suffi acnt funds, rcndtr• him lia­
lolc to he aureharged t tlle extent of mtcrest and penalties accru· 
mg m d fnult of pa\ mrnt Sec In Rt Monsarrat. 25 Am. 
llkrptC) Rep 82() 

Penalt es nrc a n t1tu t pan f the tax and arc collectible 
.long "'th the t.lx The fcderaleourts invar1alily take the view 
that penal! es 1mpo cd "hen taxes become delinquent are treated 
as mtere t and collcct1 le ll a part of the tax itself. See In 
Re Pnnee & \\alter IJI Fed 5-46; In Re ~c:heidt Bros. li7 Fed. 
599 

The court um£orml) take the posati n that the word "tax," 
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u u ~:<I 111 the l>.~nkruptcy Ia", '' not to be u;ed m an)· re.tr~cted 
or narrow •eMe, but in a most comprchrn<i'e Yicw. including 
~.rn· phase of obligation~ imposed hy the state for go\'emmental 
purPoses, and particularly with1n the police power. 

In Rr Ottu F. l.ange Company, 159 Fed 586, it IS said at 

page SSS: 
It ts ob\'ious that the "ord "tax," ns used in the bank­

ruptc) act, is not U5fd in any re~trict~d ~r narrow sense, 
but is us~l broadly to 111clude all obhl"'tton<. ampo<cd by 
the atate and general go>crnments under thear respective 
taxing or police pow<rs for goHmmental or pubhc pur­
poses. That a tax so amposed rna)' not be a general prop­
erty tax does not deprh c it o£ the characte~ of a tax. 
Many taxes are imposed under t~e name of hcen<e fee<, 
franchi~e taxes. or taxes for spectal purposes under «come 
other name, and are therefore special taxc.: but they are 
nevertheless taxes imposed fur a puhhc puayose, n? matter 
whnt the name und~r which th~y arc lev1ed or !~P<?;cd, 
nnd arc clearly withm the mronn1g of the term tax as 
used in the hankruptcy act. 

Federal courts have even gom· ~o far as to hold that taxes be· 
coming due and owing while the b,mkrupt estate is in the hand' 
<>f the trustee are payable as prderred claims. See In Re 
Prince & Walter, 131 Fed. 5·16. at 550. 

Purauant to the foregoing authorities, it must lie apparen~ tu 
vou that the annunl ~orporation fee exacted by the state as a 
iax "ithin the mcaninl:' of ~cction ~·a of the Bankrupt \ct of 
1898 and inasmuch as it is a tax. all penalties imposed h) reason 
of the failure to pay the tax become a part of the tax and arc 

collccltble ns •uch 

\\'e respectfully call your atten tion to the hct that the !tate 
1 a~ filed its daim up to the commencement of the bankrupt<~ 
proceedings only, hut if there i$ to be n contest, \\C w1ll file 
our ebim for the full amount and 11 k the court to allow the 

claim up to the date of final htaring 

W R C KE!\DRICK. 
Assistant Attorney General 

FARM PRODUCE. 

Farm prcdue~ recel•td •• rent lo not nempt II In IUlndo or tan41onl be­
lore Janaary 111. 
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March 21, 1917. 

T. M. Adams, County Attorney, Mt. Pleasant, Iowa. 

Dear Sir: Your favor of the 17th instant received. In your 
letter you propound the following inquiry: 

Is farm pr~duce~ received as rent from a tenant prior to 
January 1st m a gtven year, to be assessed and taxed? 

In answer thereto we have to say that it is the opinion of this 
department that, if the farm produce received as rent was in 
the hands of the person on the first day of January, it would 
be liable to taxation. 

You will notice that sub-division 3 of section 1304, supple­
mental supplement to the code, 1915, provides that the farm 
vroduce of the person, assessed, harvested by him, etc., shall 
be exempt. 

Inasmuch as the farm produce received as rent could hot be 
considered as having been harvested by the landlord it is the 
opinion of this department that it would be liable t'o taxatio!'l 
if in his hands on January 1st. 

H. H. CARTER, 
Assistant t\.ttorney General. 

ABSTRACTOR'S BOOKS. 

Abstractor's books are not within statutory exemption. 

February 22, 1917. 

Chas. E. Macomber, Assistant County Attorney, Ida Gro~e, Iowa. 

. Dc:ar Sir: 'vVe beg to acknowledge receipt of your esteemed 
mqutry of recent date asking for an opinion from this department 
as to w~ether or not the exemption laws of this state, relating 
to taxatiOn, apply to a set of abstract books in the hands of the 
~w.ner, the head of a family, and with which books he earns his 
l!vmg. 

In .reply we would suggest that taxation is the rule and ex­
emptiOn fr~m taxation the exception, so that he who would claim 
an exemption must be able to point to a statute or some rule 
of law which gives him the right. 

One claimi~g an exemption must do so under section 1304, 
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supplemental supplement to the code, 1915. As abstractors are 
omitted from the list of vocations who are, to any degree, ex­
empt from taxation, there is every reason to believe that the 
legislature intended to tax them. 

Jt is, therefore, the opinion of this department that a set of 
abstract books belonging to an abstractor is not exempt from 
taxation. 

W. R. C. KENDRICK, 
Assistant Attorney General. 

COLLECTION OF INTEREST ON DRAINAGE ASSESSMENTS. 

Interest may be collected on Interest which bas accrued and Is de· 
linquent on drainage assessments. 

March 29, 1917. 

H. E. Narey, County Attorney, Spirit Lake, Iowa. 

Dear Sir: vVe have your request for the opinion of this de­
partment on the following facts: 

A question has arisen in this county as to the legality of 
charging a taxpayer interest on interest under Section 
1989-a26 of the Code, where the taxpayer under the sec­
tion has signed a waiver and fails to pay his assessment 
until some time after March 1st as provided in the sec­
tion. Will you please advise me whether or not, in your 
opinion, a county treasurer has a right to charge six per 
cent interest on interest where the assessment is not paid 
until after March 1st. Also will you please advise me 
whether or not, in your opinion, this assessment, where 
the taxpayer has signed the waiver under Section 1989-a26. 
is payable one-half in March and one-half in September. 

Section 1989-a26, pertaining to special assessments, provides 
as follows: 

If the owner of any parcel of land, lot or premises against 
which any such levy shall have been made and certified, 
which is embraced in any certificate provided for in this 
section, shall within thirty days from the date of such as­
sessment promise and agree in writing endorsed upon such 
certificate, or in a separate agreement, that in consideration 
of having the right to pay his assessment in installments. 
he will not make any objection of illegality or irregularity 
as to the assessment of benefits, or levy of such tax upon 
and against his property, but will pay said assessment with 
interest thereon at such rate not exceeding six per centum 
oer annum as shall be · prescribed by resolution of the 
14 
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board, such tax so levied against the land, lo t ?r premises 
of such owner shall be payable in ten equal mstallments, 
the first of which with interest on the whole assessment 
shall mature and be payable on the date of such assess­
ment, and the others with interest on the whole amount 
unpaid annually thereafter at the same time and in the 
same manner as the March semi-annual ;Jayment of ordi­
nary taxes; !:Jut where no such terms and agreement in 
writing shall be made by the owner of any land, lot or 
premises then the whole of said special assessment, so levied 
upon and against the property of such owner, shall mature 
at one time and be due and payable with interest from the 
date of such assessment, and shall be collected at the next 
succeeding March semi-annual payment of ordina ry taxes. 
All of such tax with interest shall become delinquent on 
the first day of March next after its maturity and shall 
bear the same interest with the same penalties as ordinary 
taxes. 

In this section appears the following language: 

All of such tax with interest s hall become del inquent on 
the first day of March next after its maturity and shall 
bear the same interest with the same penalties as ordinary 
taxes. 

It is our opinion that this provision of the statute, which ap­
pears to add to and include the interest with the principal, was 
intended by the legislature to mean that interest might be col­
lected on the interest accrued and ~elinquent. 

As to the second proposition, we are of the opinion that the 
installments are payable annually on the first of March. 

]. W. SANDUSKY, 
Assistant Attorney General. 

PERSONAL PROPERTY. 

, Personal property and stocks of merchandise should be assessed to tbe 
party owning the same on 1st day ot January. 

March 16, 1917. 
H. A. Norman, City Assessor, Denison, Iowa. 

Dear Sir : Your letter of the 1st instant addressed to the State 
Board of Review has been referred to this office for answer. 

You ask concerning personal property subject to taxation: 

1st. Is any personal property, moneys and credits in-
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eluded bought or acquired after 1st of January to 1st of 
April, 'or durin~ a~sessment time except others that have 
moved in my d•stnct and have been assessed? 

2nd. Merchants that have opened up a new stock of 
merchandise for sale from 1st of January to 1st of April? 

In reply will say that personal property must be assessed and 
taxed in the name of the person owning it on the first day of 
Tanuary of each year, and not in the name of the person own­
ing it when assessed, if purchased after the first of January. 

Wangler Bros. vs. Black Hawk County, 56 Iowa, 38-l-; 

In Re Kauffman's Est., 104 Ia., 639; 

Code section 1350. 

The rule above stated applies also to moneys and credits. 

Stocks of merchandise are taxed in the name of the owner 
thereof on January 1st and not in the name of the owner when 
the stock is assessed, the rule being that assessments of personal 
property relate back to the first day of January each year. So 
that a brand new stock of merchandise purchased after Januar.v 
1st is not taxable as such for that year in the name of the new 
purchaser. 

Tackaberry vs. City· of Keokuk, 32 Iowa, 155; 

Larson vs. Hamilton County, 123 Iowa, 485. 

W. R. C. KENDRICK, 
Assistant Attorney General. 

BANK STOCK SHOULD BE ASSESSED T O OWNER. 

Bank stock should be ass~ssed to owner thereof on January 1st. Na· 
tlonal banks liable for tax assessed to individual stockholders of such 
institutions. 

April 19, 1917. 

Maxwell A. O'Brien, County Attorney, Oskaloosa, Iowa. 

Dear Sir: Your letter of the 18th inst. requesting the opinion 
of this department on the following proposition has been as­
signed to me for attention: 

1. 

A national bank in this county gave in its list of stock 
holders to the assessor when he came around for the assess-
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ment, as those owning the stock in said bank upon 'the 
fi rst day of january of this year. Under Section 1322, Sup­
plement to the code, 1913, was this the proper way for 
the bank to turn in the assesssment? In other word 
~oes. it come ~nder Section 1350, Code of 1897, or doe:.~ 
Section 1322, Supplement to the Code, 1913, provide a dif­
ferent manner for the listing of bank stock as personal 
property? (To the owners of said stock when the assess­
ment is made.) 

2. 
U nder Section 132?, Code of 1897, is the national bank liabl 

for the taxe~ upon 1ts st.ock, or does this section only appl; 
to state, sa vmgs, and pn vate banks? I n other words does 
the tax upon the stock of a National bank for the a:nount 
thereof, under Section 1325, or does the assessment merely 
stand against the person of the owner on the first day of 
January, under Section 1350, Code. of 1897, the same as 
other personal property? Also, does the case of Tackberry vs. 
Keokuk, 32 Iowa, page 155, apply to this proposition of Na­
tional bank stock? 

Section 1322 of the supplement to the Code, 19 13, provides 
that stock of National, State and Savings Banks shall be assessed 
to the individual stockholders, and also requires these institutions 
to furnish these assessors with a list of all stockholders and the 
number of shares owned by each. 

Section 1350 of the Code of 1897, provides that personal prop­
erty shall be listed and assessed each year in the name of the own­
er thereof on the first day of January. 

Section 1325 of the Code of 1897, pertaining to the institutions 
referred to in section 1322 of the Supplement to the Code, 1913, is 
as follows 

T~e corporation described in the preceding sections shall 
be hable for the payment of the taxes assessed to the stock 
holders of sue~ co~poration and such tax shall be payable 
by the cor~orat10n tn the same manner and under the same 
penalty as m case of taxes due from an individual tax payer 
and may be collected in the same manner as other taxes o; 
by action in the name of the county. * * ' 

I t is apparent from the foregoing that the bank stock should be 
assessed to the owner thereof on January 1, and it is also apparent 
~hat Section 1322 of the Supplement to the Code, 19 13, was not 
·~ten?ed to, and does not relieve National banks from the obliga­
tion tmposed upon them by Section 1325 of the Code, and that 
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they are liable for the tax assessed to the individual stockholders 

of such institutions. 
J . W . SANDUSKY, 

Assistant Attorney General. 

CORR E CT ION.OF ERRORS BY COUNT Y AU DITOR. 

Funds placed iD the hands of agents or trustees by action of the board 
ot directors or stockholders of a banking Institution to loan and invest 
In Interest bearing certificates, Is "moneyed capital," and should be as­
sessed and uued as such and where the same has been erroneously as­
sessed and taxed by the assessor as "moneys and credits," the error can 
be corrected by t he county auditor upon proper notice to the Interested 
parties. 

April 22, 1918. 

P. E. Roadifer, County Attorney, Logan, I owa. 

Dear Sir: Your favor of the 16th instant, enclosing copy of 
opinion rendered by you to the county auditor of your county has 
been referred to me for attention. 

As I understand from the statement of facts you set out, the 
real question presented is, whether the particular property or funds 
involved should have been assessed and taxed upon the taxable 
value of twenty per cent, the rate applicable to "moneyed capital" 
or as "moneys and credits," which are assessed and taxed at a uni­
form rate o£ five mills on the dollar. If it is correct, and I as­
sume that it is, that the funds were a part of the assets o f the 
bank, either surplus or undivided profits, that they were, by reso­
lution or other action of the board of directors of the bank, with­
drawn or attempted to be withdrawn therefrom and placed in the 
hands of officers, directors or stockholders of the bank, to be 
handled or invested by them, and that they now have possession 

thereof. 

The evident intent and purpose of this action was, doubtless, 
to avoid taxation, and therefore, no refined or subtle distinction 
should be permitted to lend character to the action thus taken or 
to impress the funds involved with a status or character other 
than strict rules of law would necessarily imply. This action of 
the board of directors should not, and in fact, did not d ivest the 
back of the ownership of the funds in question, indeed, it may 
well be doubted whether the action thus taken did or could accom­
plish any result, but whether such action was illegal or otherwise, 
it, at most, merely vested the control and management of the funds 
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in the officers, directors or stockholders, as the case may be, who 
hold the same as agents or trustees of the bank, the real owner 
thereof, which is entitled to the interest thereon or the profits 
arising therefrom and such funds should and could continue to be 
"moneyed capital" within the clear mean ing of the statute, and 
should be asesssed and taxed upon the taxa.ble value of twenty per 
centum of the value thereof, and the result would have been the 
same although the object and purpose of the directors may have 
been legitimate instead of avoiding taxation. The funds would 
be loaned and invested by the persons in whose hands they were 
placed and the class or character of the loan made or securities 
taken could in no manner affect the question. These funds were 
thus placed in competition with banks, and, whether the persons 
handling them received deposits, bought or sold exchange, or per­
formed any of the other functions of banks, except that o f making 
loans of all kinds, would not alter the situation or relieve the funds 
from the rate of taxation imposed upon "moneyed capital" as dis­
tinguished from "moneys and credits." 

As to the question of the auditor correcting and error in the 
assessment, or assessing omitted property there can be no doubt 
of his authority to do so, after proper notice is given, provided, 
the record before him discloses either condition to exist. There 
can. be no claim, as I view it, that any part of the property was 
om1tted, and, therefore, the only question presented is whether 
..here was an error in the assessment, and, if so, may the auditor 
correct it? 

Section 1322-la of. the 1913 supplement to the code provides 
as follows: 

For the purpose of placing the taxation of bank and loan 
and .trust company stock and moneyed capital as nearly as 
poss1ble upon a taxable value at which other property is now 
actually assessed * * * it is hereby provided that state 
savings and national bank stock and loan and trust company 
stock and moneyed capital shall be assessed and taxed upon 
the taxable value o{ twenty per cent of the actual value there­
of, determined as herein provided * * * 

This language is clear and explicit and when it is ascertained by 
the ta"ing officer that the property to be assessed comes within 
either of the classes above enumerated there is but one thing for 
him to do, and that is, to assess and tax it upon a taxable value 
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£ t Per cent of the actual value thereof. Ko discretion as 
0 twen Y . . 

th P
er cent at which, or the manner m wh1ch, the property 

to e · h b d £ is to be assessed and taxed is vested in t e assessodr, .or hoar o 
· It must be assessed at the rate stated an ll1 t e man-

review. · · h. h 
·ded and the rule of adjustment and equahzatJOn w 1c may ner prov1 

be and in fact are applicable to other cl.asses of property have no 
application whatever to property of th1s class. 

The erroneous action of the assessor, and the approval th~reo.f 
by the board of review, p~aci.ng t.he property in a class to w~1c~ 1t 
does not belong, is not bmdmg m any sense. T he statute IS. Im­
perative in this particular and cannot be contravened or mod1fied 
by any taxing officer or board, and hence, the failu~e to pros~ute 

1 from the board of review does not constitute a wa1ver, 
an appeeaclude the correction of the error under Section 1385-b of nor pr . . 
the supplement to the code which prov1des, 111 part, as follows: 

The auditor may correct any erro: in the as~essment or tax 
list, and may assess and list for taxation any om1tted property. 

A dd .t. nal sa feguard and protection in re1.ation to the as· 
n a I IO . . th the 

t and t"x:ltion oE property, 1s hereby lodged WI sessmcn .. . · 
d.t Jt includes the authon ty to cvrrect errors m 

county au I or. . t It 
the assessment or tax list and to assess omitted proper y. 
is not claimed, as hereinbefore stated, that the. pro~erty was 

· b · · · · ted that an error was com1mtted m assess-omitted ut 1t IS ms1s . 
· g and taxing certain property and that the audttor, under the 
~~ct ion last referred to, has authority to correct such error. 
The case of Polk County vs. Sherman, 99 I owa, 60, does not rule 
or decide the question here presented as claimed: In that case 
the question arose on the authority of the au:ht~r to change 
the value put upon the property and the follow111g language 

was used by the court: 

But where an assessment has been mad~ an~\ returned. to 
the board of equalization, and the amount 1s etthcr too h1gh 
or too low, but is not objected to .bY the propertyd own~r 
and is not changed by the board, 1t can.not be sat to e 
erroneous within the meaning of the sectiOn quoted. 

The case before us is entirely dissimilar. The error so.ught to 
be corrected in this case consisted in the assessor assessmg and 
taxing moneyed capital at a rate o£ five mill on the dollar of 
the actual valuation thereof, when the l::lw commanded and re-
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qu•rrd hun tu a~s<'SS and tax it upon a t.txabl~ value of twenty 
p<r cent of the actual ,alue thrrtt1f, Thi~ was not an error or 
mistake in the ,·aluc that should han~ been placed upon the 
property, nor a •tuo:stion of judgment upon which men might 
differ, but the assessing and taxing of property of the value of 
which there \\a5 no dispute, at a rate other than that clearly 
and diuinctly fixed by statute, and v. hile 11 may be conceded 
th:lt the board of revic" should have d&overed and corrected 
the error, the mere fact that they did not do so, docs not de­
pri.e the :~uditor of the authority to make the correction when 
his attention is called thereto and proper notice has been given 
to the persons inurested therein. 

The remaining quution is of little or no consequence. It 
may be conceded, tech111cally speaking, that the state checker~ 
l.ave no authority to order the county auditor to correct a tax 
list or assrssment roll, but they have authori.y to check the 
auditor's office, and if errors ol the kind under consideration 
are discovcretl it is their duty to report them, and it is none 
the less the duty of the auditor to take the nece<~ary steps to 
correct them when his attention is called to the fact that they 
exiSt. 

]. W SANDUSKY, 
As$istant A:torney General 

MAINTINANCI! OF PUBLIC LIBRARY. 

Tb• city couodl Ia nnt bound to I•YJ a tar. at tbo ra.~ rertlftod by tbe 
library truoteM. 

July 20, 1918. 

~ 0 ~hinn, County Attomt), Knox~ille, Jo,la. 

Dear S1r. Your letter of the 9th m t addressed to the Attorney 
G~ncral has betn referred to me for reply. 

You ~t;,te, tn substance, that 'the boord of library tru•te~' 
of the cny C'lf Knoxv&lle determmed and fixed three and one-h'llf 
m•lls of the taxable •aluatJOn of 53td cltv as the rate nece,s:~n· 
to be kvied m order to ra•~ the amou~t required the en•uin;. 
)e&r, in th~r judgment, for the mainten:mce of the public I~ 
brary: that the rote to detennined and fixed was certified "y 
the hoar<! to the ~tty counc•l, but the council refused to lev) 
more than three m•lls for said purpose 

OPI:-IIONS RELATil"C TO TAXATION !11 

You then a'k for an official opinion from this department :~.• 

to the duty of the city council in the matter; or, in other word~. 
whether the city council has the power to redu:e the rate fixed 
and certified by the said board. 

We are also in receipt of a similar inquiry from ~fr. J. S 
Bellam)'. pre•ident of your board, who requests that our opimon. 
1£ given, be furnished to you direct, and inasmu~h as the rules 
of this depanment prohibit our gi'·ing official opinions to 
others than state officials, members of the general a«embl) and 
county attorneys in matter! connected with their official duties. 
,.e would :uk that you permit Mr Bellamy to read thi> opinion 

The statutory provi.ion relative to detumining and fixing 
the rate of taxation and the levy thereof for the purpose of 
raising fum!< with "hich to maintain public hbrarie, lor the 
ensuing year will be found in Section 732, Su:>plement to the 
Code. 1913, which read• aJ follows: 

The board of trustees •hall, before the lir•t day ol Aug­
ust in each year, determine and fi~ the a~>:unt or ,rate, n"t 
exceeding five mills on the dollar :n all cn:es a!'d mcorpor­
ated towns, of the taxable valuation of su~h clly or to\'""· 
to be levied, collected aml app•ur.ti,ltcd for .the. -:nsulllg 
year for the maintenance of ~uch hhrary; and 111 cJtJes anr\ 
towns also the amount or rate, not cxcee•ling t!•rce mills 
on the dollar of the taxable valuation of such c1ty, to be 
levied, collected and appropriated .lor the p~tr~hase of r~''' 
estate and the erection of a buildmg or •,,u!dmgs thcrcnn 
for a puhhc library, or (,,. the payment of 1nt~re't on 1111)' 

indc·btt·<lnc.'s incurred 1or that puq~sc,. and lor the cr~­
tion of a sinking fund for the cxt•ngu .. hu:ent ol ~urh 111-
debtedness: and shall cause the same to be cenified _to the 
cny council, which shall levy tuch tax f~r each of saul pur­
poses so drtermincd anti .fixed, ~nd cerllfy the per centum 
thereof to the county aud•Wr, w•th the otl.cr taxts for saul 
yur. 

A former stalllle on the 11:\JO«' $Ubject probably the same 115 

the one first quoted, was before the Supreme Coun for m .eo •· 
struction, and in the ca~e ol State VII. Mayor of Des ~I• ncs, 
IOJ Iowa, 76, •t wu held, that the provi•!on of •he statute dele 
gatmg to the board of library trustee~ the pJwer t•> filt and 
determine the rate of the tax necessary to be raised for library 
purposes wns a <It-legation of the taxing power to a ~> un­
authorized by the constitution of Iowa, aud therefore \'Old and 
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of no effect. It was therein al so held, that the city council was 
not bound to levy the tax at the rate certified by the library 
trustees, out could lower or raise the rate at their discretion, 
subject only to the statutory limitations. 

It is said at page 90: 

'vV e have treated this statute as, in effect, authorizing the 
library board to levy the tax. In fact, it in terms directs 
them to fix and determine the amount of the tax, which up­
on being certified to the council, it must levy. The right 
to thus fix and determine is equivalent to the right to levy. 
Now, the uses to which this tax is to be put are local, and 
the benefits to oe derived from such library must neces­
sarily inure mostly to the people of the city of Des Moines. 
Such being the case, we think that the legislature had no 
power to vest the levying of this tax in a '1ody not direct­
ly responsible to the people of the city. 

Further, at page 94, it is said: 

\Ve hold that no officer and no board not elected by and 
immediately responsible to the people can be made the 
repository of such power. * * The act in question is 
unconstitutional in so far as it undertakes to confer the 
arbitrary power upon the board of library trustees to fix 
and cletermine the amount of tax to be levied for the pur­
poses therein mentioned, and the city council cannot be 
compelled to levy (regard less of any discretion) the 
amounts fixed by the library board, and ·:ertified to said 
council. 

We are, therefore of the opin ion that your city council is not 
required to levy the tax at the rate certified hy the board oi 
library trustees of the city of Knoxville, but may lower the 
rate, if in their judgment the amount necessary for maintaining 
the library for the ensuing year can be thereby raised. In 
other words, we hold that it is discretionary with your city 
council what tax shall be levied for library p:.trposes, subject 
only to the statutory limitation, and the action of the board 
of library trustees in certifying the rate they belteve to he 
necessary is advisory only. 

W. R. C. KENDRICK, 
Assistant Atturney General. 

TAXATION OF REAL ESTATE. 

When real estate Is sold In even numbered years, after It bad been Usted 
and valued In odd numbered years, auditor must list it In name disclosed 
by bls books, unless owners agree otherwise. 
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July 29, 1918. 
M. L. Temple, County Attorney, Osceola, Iowa. 

Dear Sir: I have your letter of the 20th inst. relating to 
the request of W. ·A. Crist, your county auditor, for an opinion 
as to the proper manner in arriving at the val~e of cer~~in real 
estate for the purpose of taxes under the followt(lg condtt10ns: 

First: John Jones owned and was asse::sed in January, 
1917 with Lot 1, Block 1, Osceola City, assessed value 
$1oo0.00. In 11ay, 1918, he sold th~ north half of said l0t 
for $1200.00. How shall I arrive at the v'll ue of each half 
for taxes of year 1918? 

Second: John Smith owned and was a:>sessed with the 
NE;.4 NE;.4 Sec. 1, Township 71, Range 24, assessed 
value, $2000.00. ln July, 1918, he sold the east h~lf of .said 
forty acres for $1.00 and other valuable constdcratwns. 
How shall I value each twenty acre:> for ta "es of year 1918? 

This situation has arisen frequently over the state and has 
been the source of considerable confusion and :l"lnoyance to the 
auditors in the various counties. Prior to the 37th General 
Assembly no definite action was ever taken b'l that budy to­
ward providing a method by which the resp •ctive pan·cls of 
real estate could be equitably valued and lister~ in the name of 
the then owner. But the 37th General Assem1)ly attempted to 
solve the problem and a bill was introduced in the Senate and 
passed in both Senate and House and aprroved by the governc:r, 
-but the speaker of the House failed to sign it. That attempted 
act is known as Senate F ile No. 25, and is carril!d in the session 
laws of the 37th General Assembly as Chapter 242. By the 
terms o£ said act i£ t he owners of different iten·s of real estate 
could not agree as to the amount of the tax which should be 
borne by said separate portions respectively, then either party 
could apply to the board o£ supervisors for an apportionment 
and the board would make an apportionment in accordan~e 
with the value of the respective portions. 

As hereinbefore stated, Senate File No. 25 is not affective, 
owing to the failure of the Speaker of the Ho..tse to sign the 
bill, hence the respective county auditors must be governed hy 
the law as it existed prior to the 37th General Assembly. 

Section 1350 of the Code provides that "real estate shall be 
listed and valued in each odd numbered year." Section 1400 o£ 
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the Supplement to the Code, 1913, provides that "taxes upol' 
real estate shall be a lien thereon against all persons except the 
state. * * * As against a purchaser, such a lien shall at 
tach to real estate on and after the 31st day of December in each 

. year." 

Pursuant to the above statutory provisions, it is clear that 
real estate shall be listed and valued only in each odd numbered 
year, and when a tract of real estate has been assessed and 
valued in the odd numbered year, then neither the auditor nor 
anyone else has any power or authority to ch1nge the \'alua­
tion thus fixed. As is said in Snell vs. City of Fort Dodge, 
45 Iowa, at page 567, "Whe.n the county auditc r made out t~e 
tax books for that (1870) and all other evenly numbered year.s, 
it was his duty to make up the proper list from the hooks of 
the previous year, so far as all real property that had been as­
sessed and taxed during that year was con£erned, and calculated 
the taxes thereon, based on the values as fixed and determiner! 
by the books in his office." If, after the assessment and valua­
tion, real estate or any part thereof is sold, tl:f' l ie~1 for taxes 
attaches as to the purchaser on and after the 31st day of Decem­
her each year. 

So that un less the owners of the respective port.ons of the 
real estate can amicably agree upon the amount each shall pay, 
the county auditor has but one course to follow and that is to 
list the real estate in the even numbered years in the name and 
at the valuation disclosed by the books in his office. 

Your county auditor asks the further question: 

Is the county auditor required to list the real estate in 
even n';lmbered y~ars in the ~arne of the party owning it 
at the hme of maktng the tax ltsts, and wh:tt length of time 
before December 31st of such years should he make the tax 
lists? 

T be first part of that question has been answered. As to the 
latter part of this question, Section 1383, Suppl~ment 1913, pro­
vides that the county auditor shall prepare the tax list before 
the first day of January in each year, no partir:ular number of 
days prior thereto being required. 

W . R. C. KENDRICK. 
Assistant Attorney General. 
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SPECIAL ASS ESSMEN T S. 

Special assessments, pursuant to Sec. 825, Sup. 1913. mature on date of 
assessments but do not become delinquent until March 1st following re· 
gardless of date of certifying over to county treasurer . 

October 12, 1917. 

Hon. J. F. \Vall, Chief Examiner, County Accr ... unting Depart­
ment, State House. 

Dear Sir: As I understand your oral inquiry, you desire an 
opinion of this department on the law <LS to the date when a 
special assessment, which the property owner has not agreed 
to pay in installments, and which was assesc:<'d by the city 
council before March 1, 1917, but was not certified to the county 
treasurer for collection until March 20, 1917, becomes delinquent. 

This involves a construction of Sectbn 825, Supplement to 
the Code, 1913, a copy of which is as follows: 

The special assessments made in said pht and schedule, 
as corrected and approved, shall be levied at one time, by 
ordinance or resolution, against the property abutting on 
such street improvement or sewer, and, in case of sewers, 
upon adjacent property, and, when levic.i and certified. 
shall be payable at the office of the county treasurer. If 
the owner of any lot or parcel of l:lnd or r:\ilway or street 
railway, the assessment ~gainst w_hich is embraced in an.y 
bond or certificate prov1ded for 10 chapt<'r e1ght of th1s 
title, shall, within thirty days from the date of such assess­
ment, promise and agree in writing, indorsed ~n such. bond 
or certificate, or in a separate agreement, th;lt, m considera­
tion of having the right to pay his assessment in install­
ments, he will not make any objection of ~llegality or irre­
gularity as to the assessment or levy of such tax up.on 
and against his property, and will pay saiJ dSScssment w1th 
interest thereon at such rate, not exceeding six per cent, 
per annum, as 'Shall by ordinance or resolution of the coun­
cil be prescribed, such tax so levied again:;t the lot or par­
cel of land or railway or street railway of such owner s~all 
be payable in seven equal installments, the first of wh1ch. 
with interest on the whole assessment from date of accept­
ance of the work by the city council, shall mature and be 
payable on the date of such assessment, and, the others. 
with interest on the whole amount unpai !, annually there­
after. at the same time and in the same manner a!; the 
March semi-annual payment of ordinary taxes; but where 
no such promise or agreement in writing shall be made 
by the owner of any lot or parcel of land or railway ?r 
street railway within said time, then the whole of sa1d 
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special assessment so lev ied upon and. agai .st the property 
of such owner shall mature at one ttme. and be due and 
payable, with interest from the date of at:"C'eptance of the 
work of the city council, on the dllte of ~..tch assessment, 
and shall be collected at the next succeed;,g March semi­
annual payment of ordinary taxes. All such taxes with 
interest shall become delinquent on the first day of March 
next after their maturity, and shall bear t!1e same interest. 
with the same penalties, as ordinary taxes. 

A reading of this section shows that when the property owner 
enters into an agreement to waive errors and to pay his assess­
ment in installments, that the first installment "with interest 
on the whole assessment from the date of tl-tt' acceptance of 
the work by the city council, shall mature an·.i be payable on 
the date of such assessment," etc.; but where no such agreement 
is entered into by the property owner "then th~ whole of said 
special assessment so levied upon and against the property of 
such owner shall mature at one time and be dae and payable, 
with interest from the date of the acceptance o f the work by 
the city council, on the date of such assessm.!!lt, and shall be 
collected at the· next succeeding March <;emi-annual payment of 
ordinary taxes. All such taxes, with interes t . shall become de­
linquent on the first day of March next after their ma turity, and 
shall bear Jhe same interest, with the same penal' ies. as ordinary 
taxes." 

It is apparent that the date of the :\ssessment by the city 
council is made· the date of the maturity of the tax and as the 
property owner has notice of the proceedings resulli ng in the 
assessment. he is ohli v tPrl tn n:~ v th" " "'"'"' ... ~ tJ.. ... t t;,.,,. ""~ 
the taxes are not delinquent until "the first day of March next 
after their maturity." 

It follows that if the city council made the assessment of 
the special taxes to which you refer before March 1st of this 
year, that the taxes became delinquent un that date, altho not 
certified to the county treasurer for collection until the 20th day 
of March; it also follows that the usual remedy of advertising 
and selling the property for taxes may be employed by the 
county treasurer this year. 

Just what would be the effect of the failure o' the proper of­
ficers to certify these taxes so that they would not reach the 
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hand:-. o£ the county t reasurer until after April h t, I do not care to 
express an opinion unle=-s an actua l instance of this kind arises 
making a determina tion of the matter imperative. 

F. C. DAVI DSON, 
Assistant Attorney General. 

COLL ECTION OF BACK T AXES. 

lndlvlduals cannot sue for ba ck taxes In their own name. 

June 29, 1917. 

\\'. J I. \ \' chrmacher, County Attorney, \\' averly, I owa. 

Dea r Si r: Your favor o£ the 23rd instant, addressed to the 
Attorney General, has been ref erred to me for attention. You ask: 

I have an inqu iry from a resident of this county, wanting 
to know whether or not he could bring an action in his 
own name and prosecute it in his own name to require SO!fle 
parties to pay their back taxes which ha,·e l~een runmng 
four or five years and longer, and I would hke to know 
how far back such an action could be maintained. I _have 
some doubts about the situation, and I write you th1s so 
that I may be better able to answer the question. 

Under Section 1374 of the Code, it is the duty of the county 
treasurer to assess and list for taxation all property that has 
been omitted, wi thheld, overlooked, or for any cause not listed 
or assessed; but the statute provides a five year period of limi­
tation. Section 1374 also gi,·es to the t reasu rer a lone power 
to demand taxes within five years from the date at which the 
a~~essmcnt should have been made, the amount the property should 
have been taxed in each year, and if it is not paid to assess and sue 
for the same. All that the private individual might do, as mentioned 
in your letter, would be entirely unwarranted. 

' 

M cad vs. Story County, 119 I owa 69. 
Jewett vs. Fott, 119 Iowa 359. 
Sherer vs. Citizens Bank, 129 Iowa 564. 
Thornberg vs. Cardell, 123 Iowa 313. 
\Voodbury County vs. Talley, 147 Iowa 498. 
Talley vs. Brown, 146 Iowa 360. 

\V. R. C. KENDRICK, 
Assistant Attorney General. 
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A8SEI8MENT OF BAN K ST OCK. 

No dt>ductJon may oo made lu the au enment ol abarea or stock or 
naUonal t talo and aa•lngs bank• and loan and tru8l eomp.antes on account 
or Uberty hQnd• or other non·ta.xable aecur1Uea or aosets held bY such In· 
slltuUon•. 

February 20, 1918. 

I larry Lanj4land. Omnty Attorney, Nevada. Iowa. 

Dra r :;ir : I have your requc•t for the opinion of this depart· 
mt nt on th~ following question• : 

Some of the b.1nks of this county. in reporting their re­
~ourccs 10 the asse.<sor<, are deduct ing the amount which 
they huve inve<ted in liberty bonds. The cow1ty auditor has 
requested n nlling on this proposition. 

1-;indly let me know whether or not the banks are ju<t ifi cd 
in mnking Mduction8 as ahove in taxation. 

The >lock of a ll mcorporated banks in this state is. by virtue 
of Section 13ZZ of the 1913 supplement to the code, assessed to the 
individual ~tockholderi of ~nch institmions, and no deductions are 
penniUed. except :ts 1l1er~in provided. 

The (net that a part of the assets of a banking institution is in­
vested in non-taxable .ecurities doe~ not entitle it to have the same 
deducted from its capital stock. The tax is levied upon the capital 
otock, regnrdle,s of the character o f the securities held by the 
institutiun. lienee, state obl igation~. United S tates lion<'-. and 
tllher kinds oi ~ecuritie• which might be exempt in the hands of 
an individual c.1nnot be deducted from the capital stock of an in­
rorporntcd bank. 

] . \V. SA NDUSKY, 
A<sistant Attorney Genera l. 

LEVYING OF TAXES. 

Tho "'""' requlrea the board ot eupervisors to make Lha annual 1(~·;-y oC 
ta<eo at th• r~gular Septotnber Be&slon of tbe board, but tn the event tltal 
a t•xln( ~t8trlet n.ale<to to certlCy the necessar y amount to the board 
prtor to t nch meetlnK. lbe tx.rd may. on the theory rhat lhe statute it 
directory. make aueb le>VY al u aubaequent met-tlng. 

December 27, 1917. 

llarr~· L1ttgland, County Attomey, ::\cvada, Iowa. 

Dear Sir: Your request for the opinion of this deparnn~nt 
on the following question l~;~s Lc,·n rd erred to u< [or al!ention. 
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You state: 

1 would like the opinion of you r department on the follow· 
ing proposition: 

The town of Story City, Iowa, in November, 1917, voted 
ra isoue bonds for the erection of a new high school building. 
The school board would now like to arrange if possible for 
a 'levy to be rmde by the board of supervisors so that they 
will have money next yea r to pay the interest on these bonds. 
Do you know of any Jaw that would permit the board of 
~upervisors to make such a levy at this time? 

Section 1303 of the code contemplates that the board of sup· 
crvisors shall, ar its September session, make the levy of taxes for 
the coming year and so far 2s I have been advised, there is no direct 
provision authorizing such levy at any other time. 

In the case of Hubbell vs. Polk County, Iowa, 106 Iowa, 618, 
the question of whether or not the section referred to is merely di­
rectory is discussed and while it is true that the question there be­
fore the court pertained to the levying of a mulct tax, yet the 
principle involved is, as I view it, the same as in the case like you 
are confronted with. 

In the Hubbell case, the assessment was made after the time 
fixed in the statute and the levy was sustained by the court. It is 
pos,ible that if your school board failed to certify the amount o f 
tax they desired to be levied at the proper time so that the board 
could make the levy at the September session that they might law­
fully make the same now, if the proper certification were made, 
•!though the matter is not enti rely free from doubt. 

There will not be, I apprehend, another regular session of the 
board this year, and if not, that fact would present another diffi­
cult~, as the levy is supposed to be made at the regula r September 
sessro11. However, they may not be fata l either, and it is possible 
that a levy made now could not be enjoined by a taxpayer, al­
though as before stated, the question of legality would be involved. 

]. W. SANDUSKY, 
Assistant Attorney General. 

LIVE STOCK. 

lAve •toek t ••t able In lo-·a . n "' 8 atate o n Janua ry l e t tor reeding or pastur ing are tax· 

•• 
• 
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March 8, 1918. 
Henry Dayton, Waukon, Iowa. 

Dea:- Sir: In response to a letter from your auditor dated 
March 5th, we are writing you this opinion which, at your con­
venience, you may kindly deliver to the auditor. 

It is stated: 

That a farmer owns eighty (80) acres of land in Minne­
sota and seven (7) acres across the line in Iowa on which is a 
barn ; hog house and yards. The house and machine shed 
is across the line in Minnesota. About half a mile south of 
the Minnesota line, this farmer owns eighty {80) acres. 
After harvest time he drives his stock to the 80 acres in Iowa 
for pasturage and feed, and he keeps upon the said seven 
(7) acre tract, horses, hogs, and cattle. The question is: 
Should this stock kept in Iowa be taxed in Iowa. 

1 t is our opinion that if the stock in question is in Iowa· for more 
than a mere temporary purpose it should be taxed here; that stock 
in Iowa for the purpose of feeding or pasturage is kept for more 
than a temporary purpose, has been decided by the Supreme Court. 
Fennell vs. Pauley, 112 Ia. page 94. Under Section 1308 of the 
Code it will be seen that horses, cattle, mules and asses over two 
years of age, sheep and swine over six months of age are taxable 
in Iowa. Under Section 1354 of the· Code as amended, it is the 
duty of the assessor to assess the said property which is taxable, 
if lhe same is found within his township, and under the provisions 
of Section 1350 of the Code this assessment is limited, as follows: 

Personal property shall be listed and assessed in each year 
in the name of the owner thereof on the first day of January. 

Linton vs. Crosby, 56 Ia. 384. 

If then the said stock is kept by the said farm~r in Iowa for 
the purpose of feeding and pasturing, and is there kept on the 
first day of J anuary, the assessor of the township wherein the 
said property is found should assess the same. 

The fact that this ~arne property may be assessed in Minne­
sota does not relieve the owner thereof from taxation and assess­
ment in Iowa. 

Heinz vs. Board, 121 Ia. 445. 

In that case the Supreme Court of Iowa stated: 
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It is the undoubted province of the general assembly 
to determine what property actually within the state is 
taxable and even if the non-resident owner of property 
made t~xable here finds himself taxed in the state of his 
residence on the theory that situs of _his mone.ys .and cred~ts 
follow hi m, that fact may prove h1m the vtctlm of rots­
fortune and hardship, but does not in any manner negative 
the power of this sta_te of property a~tual!Y within its 
jurisdiction, nor does tt prove the tax mvahd. 

J. W. KINDIG, 
Assistant Attorney General. 

ASSESSMENTS OF CROPS GROW N ON LEASED PREM ISES. 

The landlord's share of crops grown on leased premises are subject 
to assessment and taxation, It kept on the premises during the year 
or years succeeding t he year 1n which such crops were raised. 

February 18, 1918. 

.M R. Hammer, Jr., County Attorney, Newton, Iowa. · 

Dear Sir: I have your request for the opinion of this de­
partment on the following question, pertaining to the assess­
ment of certain property. 

You state: 

He is assessing the landlord's share of the grain raised 
upon the farm during the year 1917, and in his township to 
the landlord. The landlord does not think he should be 
assessed in this manner. Other assessors arc not assess­
ing share of grain belonging to the landlord raised during 
the year 1917 and we want to know who is right. 

Paragraph 3 of Section 1304 of the 1913 supplement, per­
taining to classes of property not to be faxed, provides in part 
as follows: 

The fa rm produce of the person assessed, harves~ed by 
him, * * * obligations for rent not yet due tn the 
hands of the original payees. 

This part of the section seems to bear directly on the ques­
tion here presented. The rule is well settled in this state that 
all property not expressly exempt, is subject to taxation, and 
that exemptions are construed strictly so as not to include 
or go beyond the clear and express language contained in the 
exemptions. This rule, I believe, applies to exceptions of what­
ever nature, in other statutory provisions. 
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It will be observed that the farm produce which is exempt, 
must have been harvested by the person claiming the exemption. 
The words "harvested by him" in the section above quoted 
~hould be held to be equivalent to the words "raised by him," 
and in this case, the farm products were raised by the tenant, 
and not by the landlord. 

You will also ob~en·e that the c..xemptions extend to obliga­
tions for rent not yet due in the hands of the original payee. 

The evident intention there was that the obligation contem­
plated was such as a tenant might give to the landlord for rent 
for the ensuing year, but such evidence of indebtedness, while 
held by the original payee, does not become taxable until its 
maturity. 

In the case before us, the share of the crop now held by the 
landlord repre ents the rental of the leased premises for the 
preceding year. I am of the opinion that the landlord's share 
of the crop raised last year, although still situated on the farm 
where it was raised, is subject to taxation for this year and 
that it is proper for the assessor to assess it. 

J. W. SAi'·WUSKY, 
Assistant Attorney General. 

MAIL CARRIERS LIABLE FOR P OLL TAX 

Mall carriers or other employees of Federal Government, as such, 
not entl led to exemption trom poll tax 

August 4, 1917. 

George E. Hill, County Attorney, Burlington, Iowa. 

Dear Sir: Your communication of August 1st, requesting 
the opinion of this department on the following question has 
been referred to me for attention: 

\Vhen our county treasurer attempted to collect delin­
quent poll tax f~om a railway mail clerk residing in this 
cou.nty, the ma1l clerk refused to pay, stating that the 
Umt<.'d States Supreme Court had decided that a state 
could not levy a tax upon the person of any one em­
ployed by the government, and in this connection we were 
referred to the case of Robbins v;:. Commissioner of Erie 
County; Peter,.. 1CH35 Book 10, L. C. P. Co., page 1022. 

The writer hereuf read the decision referred to and it 

li 
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occurs to me that perhaps the state cannot levy a poll 
tax on government employees residing in this stalL. 

According to our state laws, when a man is a'se,sed 
w~th poll tax an? owns property, he cannot pay his taxes 
w1thout also paymg the poll-tax, and our treasurer is won­
dering what he should do in the premises. .. 

Y~>U perhaps have had this matter called to your at­
tentiOn before, and I am wondenng what view of this 
matter your department takes. 

I will thank you very much if you can enlighten us in 
this matter. 

Section 1550 of the 1913 Supplement is .1s follows: "The 
road supervisor shall require all able bodied male residents of 
his district, between the ages of twenty-one .. nd forty-five, to 
perform two days' labor upon the roads between the first days 
of April and October of each years." 

· Section 1551 requires the road ~upcrvisors to give at least 
three days' notice of the day or days and place to work the roads 
to all persons subject to work thereon, or \\ ho are charged with 
a road tax within his district, and all pcr~ons so notified must 
meet him at such time and place. 

Section 1552 pro\ ides certain penalties for failure to per­
form such l.bor, to be collected by the road supervisors, and 
Section I 555 further provides that in ca~e the amount is not 
collected by the road supcrvi~or it shall he added to such per­
sons property tax and be collected hy the county treasurer. 

Exemptions arc provided certain clas•cs of persons and In­
cludes Jfncer:. and ,oJdiers of the guard during their time of 
service, and members of fire engine, hook and ladder, hose or 
any other c•Jmpany for the extin~uishment of fire, or the pro­
tection of property at fire~. under the control of the corporate 
authorities of any city or town, but all other male residents 
of the state, within the specifi<.'d age limit arc required to per· 
form the labor, by themseh·es or sati,factory substitutes, and 
in the event of failure so to do, and the clerk has certified the 
tax to the county auditor and he ha~ entered it upon the proper 
tax list, it becomes the duty of the county treasurer to collect 
the same. 

In the case of Dobbins vs. Commissioners of Erie County, 
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41 U. S. 434, the question before the court was whether a law 
of the state of Pennsylvania which rated and assessed the office 
of captain of a revenue cutter, in the service of the United 
States, and valued at ·five hundred dollars, was repugnant to 
the constitution, and the court held it to be a tax on an office created 
by the federal government and therefore unconstitutional. 

That case is clearly distinguishable from the one before us. 
In the cited case the tax was levied upon a particular office 
that of captain of a vessel in the revenue service of the United 
States, while in the instant case the tax is levied against a male 
resident of the state. 'Tis true he is in the service of the fed­
eral government, but that does not exempt him from the ordi­
nary burdens that are imposed upon all able bodied male resi­
dents of the state of proper age. 

The statute does not exempt mail carriers, as such, nor em­
ployees generally of the federal government, as such, and I 
am therefore of the opinion that a person in the employment 
of the United States government as mail carrier who is able 
bodied and between the ages of twenty-one and forty-five and 
who has been duly and properly notified to appear and work 
upon the roads, was legally bound to do so and in case of failure 
so ~o do and the prope~ . amount was certified to the county 
audttor and entered by htm on the proper tax list that it be­
came and is the duty of the county treasurer to collect said 
amount. 

J. W. SANDUSKY, 
Assistant Attorney General. 

FOR RIVER FRONT IMPROVEMENTS. 

A city whJch Is not a special charter city and does not have a River 
Front Improvement Commission, provided by Chapter 210, Acts 29th 
G. A. does not come within purview of sec. 1056·a52, Sup. 1913. 

October 12, 1917. 

Mr. Ralph Stanbery, County Attorney, Mason City, Iowa. 

Dear Sir : I have been dit:ected to answer your letter, ad­
dresse~ to the attorney general and dated October 5, 1917. 

In your letter of September 22, you say: 

The City Council of Mason City have made a levy in the 
sum of 55~ mills which they have certified to the board 
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of supervisors of this county for levy. Section l056-a52 
of the Supplement of 1913 provides that the levies of gen­
eral and special taxes in cities of this class shall not ex­
ceed in the aggregate, 48 mills on the dollar of the tax­
able' value of the property therein. 

This department in giving you its opinion under date of 
September 24- assumed that 1\Iason City, as s tated in your letter 
of September 22, was within the class of cities referred to in 

. Section 1056-a52 of the Supplement of 1913. The controversy 
which has developed tends to relate rather to the facts than 
to the Jaw involved. 

If, as a matter of fact, Mason City is not under a special 
charter and does not have a River Front Improvement Com­
mission, as provided by Chapter 210 of the Acts of the 29th 
General Assembly, then even though it be governed under t he 
commission plan, Section 1056-a52 of the Supplement of 1913 
does not apply to it for the reason that said Section l056-a52 
is limited in its application to the cities referred to in Section L 
of Chapter 66 of the Acts of the 33d General Assembly, the 
said Section l056-a52, Supplement of 1913, being Section 5 of 
said Act. 

Chapter 66 of the Acts of the 33rd General Assembly is lim­
ited in its application to cities organized under such plan. The 
application of this Act is limited to cities under the commission 
plan of government which are organized and acting under spe­
cial charter and in which River Front Improvement Commissions 
are organized, as provided by Chapter 210 of the Acts of the 
29th General Assembly of I owa. 

J. W. K I NDIG, 
Assistant Attorney General. 

LIEN OF TAX ON PERSONAL PROPERT Y . 

Unless personal taxes a re entered on the tax list opposite the name 
of the person against whom they are assessed or opposite the descrip­
tion of real estate owned by him or standing in his name they do not 
constitute a lien upon real estate which may be enforced against a pur· 
chaser of the land who acquires same without knowledge of such taus. 

December 4, 1917. 

~fr. Ralph Stanbery, County Attorney, Mason City, Iowa. 

Dear Sir : Your request of the 30th ult., for an opinion from 
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this department on the following facts has been referred to me 
for attention. 

You state: 

In this instance one H. S. Brockaw was the owner of 
certain real estate here in Mason City; he was a lso the 
proprietor of a business k nown as the Colonial Furnace 
Co. T his company was not incorporated but M r. Brockaw 
merely used this as a trade name. 

Personal taxes were assessed against the Colonial Fur­
nace Co. Mr. Brockaw went through bankruptcy; the 
personal taxes assessed against the Colonial Furnace Co. 
were filed as a preferred claim in the bankruptcy proceed­
ings but were not paid. 

The county treasurer claims that the personal taxes above 
referred to became a lien on January 1st on the real estate 
owned by Mr. Brockaw; but before arcy entry was made 
on the tax books with reference to the lien, Mr. Brockaw 
sold and transferred his real estate; and now after the 
transfer the county treasurer has advertised the real es­
tate for tax sale for failure to pay the personal tax as­
sesser against the Colonial Furnace Co. I have advised 
the county treasurer that he cannot sell the real estate 
for the reason that the lien for the personal tax had not 
been enforced prior to t he transfer; that the abstractor had 
no way of knowing t hat Brockaw owed any taxes inas­
much as no record had been made on the tax books call­
ing their atte,ntion to this. I think there is no question 
but that this real estate could have been subjected to the 
payment of this personal tax if the treasurer had protected 
the lien prior to the transfer. 

The treasurer was anxious to have an opinion from your 
office on this question and of course I would like to know 
whether or not my views a re right. I trus t I have made 
this matter sufficiently clear. 

Section 1383 of the 19 13 Supplement of the Code is in part 
as follows : 

All taxes, except road taxes, which are uniform through 
out any township or school district shall be formed into a sin­
gle tax, and entered upon the tax list in a single column, to 
be known as a consolidated tax, and each receipt shall show 
the percentage levied for each separate fund. Before t he first 
da.>: of January in each year, the county auditor shall tran­
scnbe the assessments of the several townships, towns or cities 
into a book, to be provided at the expense of the county for 
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that purpose, to be known as t~c tax .list, properly ruled and 
headed with distinct columns, m wh1ch shall be entered the 
names 'of taxpayers, descriptions of lands, numbers of acres 
nd \'alues number of town lots and values, value of personal 

~roperty a~d each description of tax, with a column for polls 
and one for payments, and sha ll complete the same by carrying 
out the totals and footings of columns." 

By the provision of this section, it is made the duty of the county 
uditor on or before the first day of January of each year to tran­
~ribe the assessments of the several townships in a book to be pro­
vided for the purpose with distinct columns, the names of taxpay­
ers, descriptions of lands, number of acres, number of town lots, and 
ralue of personal property, and, unless there was entered on this list 
opposite the name of the owner the personal tax in question, or if 
there was not entered opposite his name such tax, then there would 
be no notice to a purchaser which would put him upon inquiry as 
to the lien or. claim for personal tax against either the real estate or 
its owner. The fact that a personal property tax was assessed 
against the Colonial Furnace Company, and there being nothing of 
record which would disclose that Mr. Brockaw constituted or was in 
fact such company would not imp;:~.rt notice to a purchaser, and in 
the absence of actual or constructive notice of the tax the purchaser 
of such property would acquire it free from the lien of the taxes, 
and I therefore concur in the opinion that you have furnished the 
county treasurer on the matter. 

J. W. SANDUSKY, 
Assistant Attorney General. 

PERSONA L PROPERT Y IN H AND OF A GENT. 

Where personal proper ty has been listed for taxation and assessed to an 
agent having the custody and control thereof, such person should be held 
liable to pay the tax on s uch property and this rule should apply to a trans­
fer company to whom automobiles have been consigned. 

April 3, 1918. 

Mr. Ralph Stanbery, County Attorney, Mason City, Iowa. 

D~r Sir: Receipt is hereby acknowledged of your letter of the 
I st. mstant addressed to the Attorney General, and wherein you refer 
to the matter of collecting the taxes on automobiles which have 
been in storage at Mason City, I owa. 

Section 1571-ml4 of the 1913 supplement of the code pertains to 
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the matter of license fee to be paid by dealers in automobiles, and 
does not, I think apply to the case befor~ us. But section 1320 of 
the code pertaining to the assessment of. taxes, provides that: 

Any person acting as the agent of another, and having in 
his possession or under his control or manage~ent any money, 
notes and credits, or personal property belongmg to such other 
person, with a view to investing or loaning ~r in any other 
manner using or holding the sam~ for pec.umary profit, for 
himself or the owner, shall be reqUJred to list, etc. 

and I take it from your letter that the Mason City Transfer Com­
pany must have listed the particular property in question, and it 
so, it should be held for the payment of the tax, and the taxing 
authorities are not interested in what becomes of the property held 
by the storage company at the time the assessment was made, and 
can not be expected to try to recover the tax from individuals to 
whom the cars may later on have been delivered. 

J. W. SANDUSKY, 
Assistant Attorney General. 

CHANGING ASSESSMENT. 

An assessment fixed by the Board ot Review cannot be changed by 
county auditor. 

March 28, 1917. 

Clarence D. Roseberry, County Attorney, Le~ars, Iowa. . 

Dear Sir: Replying to your esteemed inquiry of the 24th inst., 
in regard to whether or not the county auditor has the power to 
arbitrarily change the assessment of property fi nally placed thereon 
by the legally and regularly constituted board of review for that 
particular. taxing district, beg to refer you to the following cases: 

Ridley vs. Doughty, 85 Iowa, 418; 

Jewett vs. Foote, 119 Iowa, 359. 

In the Jewett case, the court, in referring to the Ridley case, at 
page 364, says: 

T he facts upon which the second decision rested were as 
follows: The real property involved was duly assessed for 
the year 1887. At the June, 1887, meeting of the board of 
supervisors, sitting as a board of equalization, the assessed 
valuation of the property was reduced forty-four per cent. 
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Th reduction of the assessment was wholly disregarded by 
theeauditor, and in makin.g up the tax for th~t year t~e prop-
rt was assessed therem at the assessors valufat10n. In 
~/ ust, 1888, a demand was made on th~ auditor that he 
cor~ect the list to conform to the valuat~on fixed by the 
b ard This he refused to do, and the actiOn of mandamus 
f~llo,~ed soon ther~fter, a~d. he wa~ ordered to make the 
correction, because 1t was h~s 1~perattve ?·uty under t~e la~v . 
And 50 it was. He had arb1tranly and wtthout authonty dts­
regarded his plai': duty under the statute. He had no power 
to set as an equalizer of assessments; and when he undertook 
to override the authority of the board in that respec~ he not 
only violated the law, but he refused to do the duty 1mposed 
upon him thereby, and he could not then sustain h~s act by 
the plea that the books had pa~~ed into the ~reasurer s hands, 
and such is, in effect, the holdmg, and nothmg more. 

Pursuant to the foregoing decisions, it is o~r opinion that your 
local county auditor exceeded his authority in deliberately changing 
the assessment returned by the board of review. 

W. R. C. KENDRICK, 
Assistant Attorney General. 

OLD SO L DIERS' EXEMPTION. 

A soldier is not to be allowed exemption unless a statement aa provided 
ill section 1304-la has been filed with the county auditor. 

April 5, 1917. 

J. M. C. Hamilton, County Attorney, Fort Madison, Iowa. 

Dear Sir: We have your letter of the 3rd instant enclosing re-· 
quest of your county auditor for your opinion on the following 
facts: 

I would like your written opinion relative to a tax matter 
regarding soldiers' exemptions. 

We have a number of people in the county who are entitled 
to a soldier's exemption but did not file a claim as required 
by law and therefore were not allowed the exemption on the 
tax list of 1916. 

Before the law requiring the filing of a claim was enacted, 
claimants were given the reduction· on their assessment at any 
time they made the claim. Now, if they do not make it before 
the first day of September they waive their rights to the ex­
empton. 

We are going to have quite a few of these cases coming up 
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and I just want your opinion as to whether you think the board 
is safe in allowing the exemption. 

Also copy of your opinion rendered him which is as follows: 

In reply to your inquiry of March 20th, relative to the sol­
diers' exemption law, as I understand it, there are a number 
of people who made no claim for exemption during the year 
1916, probably on account of the fact that they were unaware 
of the existence of the law and who are now asking that their 
exemption be allowed on the assessment of 1916. 

Under section 1304-1a, I do not see how an exemption can 
be allowed for 1916. I would suggest that you take this mat­
ter up with Attorney General Havner, and if his office believe 
that the 1916 exemption can now be made, I will be very glad 
to concur, 

together with your request as to whether or not we concur in the 
conclusion you arrived at. 

Paragraph 7 of section 1304 of the 1915 supplemental supplement 
to the code, pertaining to soldiers' exemptions is a·s follows: 

The property, not to exceed fifteen hundred dollars in actual 
value, and poll tax, of any honorably discharged Union soldier 
or sailor of the Mexican War or of the 'War of the Rebellion 
or of the widow remaining unmarried of such soldier or sailor. 
It shall be the duty of every assessor annually to make a list 
of such soldiers, sailors (and widows) , and to return such list 
to the county auditor upon forms to be furnished by such audi­
tor for that purpose; but the failure on the part of any as­
sessor so to do shall not affect the validity of any exemption. 
All soldiers, sailors or widows th~reof referred to herein shall 
receive a reduction of fifteen hundred dollars, the same to be 
made from the homestead of such soldier or widow, if he or 
she sh~ll so own a hof!lestead of the value of such exemption, 
othcrwtse out of sucn property as shall be designated and 
owned by the soldier, sailor or widow, such designation to be 
made either to the assessor or by writing filed with the county 
auditor on or before July first, each year. 

This paragraph of t}1e section has been amended several times 
and grave doubts might still arise as to the interest and meaning of 
some parts thereof, but section 1304-1a, acts of the thirty-sixth gen­
eral assembly, was, doubtless. enacted for the purpose of removing 
such doubts and is as follows: 

T he beneficiary of the exemption allowed by subdivision 
seven of section thirteen hundred four, supplement to the code, 
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3 
h Jl file with the assessor a statement under oath that 

l9l. 'ttea owner of the real property on which such exemption 
~e 1~· d Such statement shall be returned by the assessor 
15 c h~c~~nty auditor, and, if no such statement be so filed, 
to t . m tion shall be allowed by the assessor, but may be at­
no exdeb p the board of supervisors if filed before September 
lowe Y · h 1 · 1 · d first of the year for whtc t 1c same ts c atme . 

, ha, given the matter careful consideration and concur in ' \\ e ve . 
I . ·on you arrived at namely: That the exemption cannot the cone ust ' . . 

be allowed unless the' statement is filed by the clatmant, as provtded 

in the last section. 
J. W. SANDUSKY, 

Assistant Attorney General. 

SOLDIERS' EX EMPTION. 

Th homestead of a soldier Is exempt. If be has no bomeetead, then 
otbere property to the value or $10,000 is exempt, but not both. 

July 15, 1918. 

Mr. H. J. Ferguson, County Attorney, Tama, Iowa. 

Dear Sir: I am in receipt of your favor with inquiry as to 
whether, if a man has a homestead which is exempt from taxation, 
said homestead not amounting to $10,000, he can have other pr<>Jr 
erty exempt from taxation until the amount of $10,000 is reached. 

Section 3 of chapter 380, Acts of the 37th General Assembly, 
is as follows : 

The homestead of all soldiers, sailors o r other persons 
in the military or naval service of the United States shall 
be exempt from taxes during their term of service in the 
present war; or other property to the actual value of ten 
thousand dollars in the event of no such homestead. 

You will notice that the d isjunctive "or'' is used. The first 
part of the section says: 

The homestead of all soldiers, sailors or other persons 
in the military or naval service in the United States shall 
be exempt from taxes during their term of service in the 
present war. 

There follows the word "war" a semi-colon, and following 
the semi-colon the disjunctive "or," showing a complete sepa­
ration of the first part from the part which follows. The re­
mainder of the statute reads as follows: 
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other property to the actual value of ten thousand dollars 
in the event of no such homestead. 

It is my opinion that if a soldier has a homestead, only the 
homestead is exempt from taxation. If he has no homestead 
then he may have other property exempt to the amount of 
ten thousand dollars. 

SOLDIERS' EXEMPTION. 

H. M. HAVNER 
Attorney Gene;al. 

Under chapter 380 acts Thirty-seventh General Assembly, the exemption 
appUes only to t:uea assessed and levied during term of service of soldier. 

September 10, 1918. 

Mr. H. E. Narey, County Attorney, Spirit Lake, Iowa. 

Dear Sir: We have your letter in which you ask us to 
advise you whether under the provisions of Section 3, of 
~h~pter 380, Acts of the Thirty-Seventh General Assembly, 
1t IS proper to allow an exemption for taxes payable in the 
month of September when the taxpayer has been called into 
the first half of the tax in the month of March and the last 
half of the month of September. 

You wi II note that Section 3 in part proyides: 

The. ~omestead of all sold_ier~, sailors or other persons in 
the mtlttary or naval servtce of the United States shall 
be exempt from taxes during their term of service in the 
present war; • • 

You will note that the exemption is "from taxes during 
their term of service in the present war." The taxes which 
a_re due in September are for the past year, and covering a 
ttme when the one from whom they are due was not in the 
service of the United States. 

_It is the opinion of this department that this exemption ap· 
P_hcs only to the taxes to be assessed and levied during the 
ttme the owner of the property is in the military or naval 
service of the United States. 

This is in accordance with an opinion rendered by this depart· 
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\dJ.utant General Guy A. Logan on the 17th day of July. 
ment to· . 
1917. 

B. J. POWERS, 
Assistant Attorney General. 

SOLDIERS' EXEMPTION. 

roperty of a person In mllJtary eervlce is not exempt from special 
The P nts tor local improvements under chapter 380, acts Thirty·seventh 

useaame 
General Aasembly. 

September 26, 1918. 

Mr. Ralph S. Stanbery, County Attorney, Mason City, Iowa. 

Dear Sir: Your letter of the 25th i nst., addressed to At­
torney General Havner, has been referred to me in his ab­
sence for attention. 

You ask wh~ther or not your county treasurer should at­
tach penalties and sell the property of a soldier now in the 
military service of the United States, against which property 
there is a special assessment for paving. 

This department has heretofore held t~at the statute ex­
empting the property of a soldier from taxes does not in­
clude an exemption from special assessments for local im­
provements. In this position we are supported by the Supreme 
Court of Iowa, which court has passed directly upon this 
question. \Ve refer you to the case of Munn vs. Board of 
Supervisors, 161 Iowa 26. 

In the case above cited, the court at page 36 says: 

Undoubtedly the power to tax is a legislative power and 
may not be delegated save to municipalities to be exer­
cised by the proper legislative authority of the corpora­
tion. State vs. Mayor, etc., of Des Moines, 103 Iowa, 76. 
But, though the authority to levy a special assessment is 
derived from the same source ( i. e., from the legislature) , 
it does riot follow that the words "tax" or "taxes" as 
found in the Constitution or as ordinarily understood 
means the same thing as or includes special assessments. 

It is our opinion, therefore, that there should be no distinc­
tion made between the property of a soldier now in the mili­
tary service of the United States and a person in civil life, 
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and that the }aw applicable to special assesments should apply 
to one the same as to the other. 

W. R. C. KENDRICK 
' Assistant Attorney General. 

INTEREST AND PENALTY ON TAXES. 

Explanation of the law relating to the collection of interest and penalty 
on delinquent taxes. 

January 8, 1917. 

Clarence I. Roseberry, County Attorney, LeMars, Iowa. 

Dear Sir: I am in receipt of your favors of January 3rd 
and 6th, and am replying to both in this letter. 

In ~egard to t'he inquiry in your letter of the 3rd, will say 
that it is the opinion of this department that under Section 
1391, Supplemental Supplement Code of I owa, 1915, penalty 
and interest may be collected for the first four years on taxes 
remaining unpaid, though such penalty and interest, or some 
part thereof, may have accrued prior to the enactment of said 
section. 

We hold that when Section 1391 of the Code of 1897 was 
repealed and Section 1391 ol the Supplemental Supplement 
Code of Iowa, 1915, was enacted in lieu thereof, there were 
no vested rights as to the exemption which had been created 
by Section 1391 of the Code of 1897, ~nd the provisions of 
Section 1391 Supplemental Supplement Code, 1915, were, as 
soon as enacted, in full force and effect, even though penalty 
and interest had accrued prior to the enactment of said last 
named section. 

Answering your favor of the 6th instant, we hold that under 
Section 510-a, Supplemental Supplement Code of Iowa, 1915, 
the sheriff is required to pay to the clerk all fees earned, ex­
cept mileage, for collecting delinquent taxes. 

The same rule applies to the deputy, though ,.;e can see no 
objection to the board of supervisors applying any such fees 
so collected by such deputy, toward the deputy's salary as 
fixed by them, but the amount paid the deputy out of the 
treasury of the county, and the amount of fees for 'the collec­
tion of taxes by him could not, under the law, exceed the . 
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amount of salary which was fixed by the board of supervisors 

for such deputy. 
H. M. HAVNER, 

Attorney General. 

TAXATI ON OF PRIVATE BANKS. 

Funds used 1n the business of private !bank come within term "moneyed 
capital" and is taxed upon basis provided for in sections 1322-1a, 1310 S. 
1913. 

March 7, 1917. 

A. E. Brown, County Attorney, Osage, I owa. 

Dear Sir: Replying to your request for an opm1on from 
this department as to the proper rate of taxing private banks, 
beg to advise that it depends entirely upon whether the prop­
erty to be taxed is moneys and credits, or money~d capital. 

Section 1310, Supplement to the Code, 1913, provides in 
substance that moneys and credits shall be taxed upon the 
basis of five (5) mills on the dollar of actual valuation. · 

Section 1322-la Supplement to the Code, 1913, provides 
in suostance that bank stock and moneyed capital shall be 
assessed and taxed upon the taxable value of twenty per cent. 
(20 per cent) of the actual value thereof. 

Now, the question arises: vVhat is moneyed capital? Our 
legislature failed to define the meaning of that term but used 
it in connection with Section 5219 of the statutes of the United 
States, so that in order to arrive at the correct interpretation of 
the term "moneyed capital" it is necessary to ascertain what 
the courts have held that term to be within the meaning of 
said Section 5219. 

About the best definition of "moneyed capital" is found m 
Mercantile Bank vs. New York, 121 U. S. 138. The court, 
at page 157, says: 

The terms of the a<:t of congress, therefore, include 
~hares of stock or other interests owned by individuals 
~n all enterprises in which the capital employed in carry­
mg. on it~ business is money, where the object of the 
busmess 1s the making of profit by its use as money. 
The mo~eyed cap!tal thus employed is invested for that 
p~rpose ~n secuntles by way of loan, discount, or other­
~ISe, wh1ch are from time to time, according to the rules 
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of the business, reduced again to money and reinvested. 
It includes money in the hands of individuals employed 
in a similar way, invested in loans, or in securities for 
the payment of money, either as an investment of a per­
manent character, or temporarily with a view to sale or 
repayment and reinvestment. In this way the moneyed 
capital in the hands of individuals is distinguished from 
what is known generally as personal property. 

See also Head vs. Board of Review, 152 N. W. (Iowa) 600. 

Therefore, from all the foregoing, it is clear that the funds 
used by one engaged in the business of a private bank come 
within the term "moneyed capital" and are taxed upon the 
basis provided for in Section 1322-la of the Supplement to the 
Code, 1913. 

W. R. C. KENDRICK, 
Assistant Attorney General. 

DUTY OF ASSESSOR. 

It Is the duty or assessor to go to place where property Is located, and It 
1s the duty of the owner to render assistance in listing property. 

March 12, 1917. 

Lew McDonald, County Attorney, Cherokee, Iowa. 

Dear Sir: We have your letter of the 8th inst., pertaining 
to some difficulty between one of the assessors of your county 
and a property owner, over the listing of his property, and 
wherein you request the opinion of this department on the 
following facts: 

The assessor consulted me. We asked the fa rmer, 
rather, I did, in a letter, to meet the assessor in the court 
house on a set date and be assessed, else we would put 
on the penalty. He refused, insisting th:at ~he assessor 
should come to his farm home. The pomt 1s, have we 
erred in asking him to come to Cherokee, which is ~he 
trading place of the man, and be assessed, .and b~ refus1.ng 
so to do be penalized? The place appomted ts outstde 
the township of the man to be assessed. 

I have found nothing in the law to support the course 
I have taken and nothing to defeat it. I would appre­
ciate an early reply. 

Section 1352 of the Code, pertaining to the duties of an 
assessor, provides: 
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Each assessor shaJl enter upon the discharge of the 
duties of hi~ office immediately after the second Monday 
in January 111 each year, and shall, with the assistance of 
each person assessed, or who may be required by law to 
list property belonging to another, enter upon the assess­
ment rolls furnished him for that purpose the several 
i tems of property required to be entered for assesesment. 
He shall personally affix values to all property assessed 
by him. 

Section 1354 of the Code, as to the duties of assessor and 
owners of property, fu rther provides: 

The assessor shall list every person in his township, 
and assess all the property, personal and real therein except 
such as is heretofore . exempted or otherwise assessed, and 
any person who shall refuse to assist in making out a list 
of his property, or of any property which he is by law re­
quired to assist in listing, or who shall refuse to make the 
oath required by the next section, shall be guilty of a mis­
demeanor, and, upon conviction thereof, shall be fined in a 
sum not to exceed five hundred dollars. 

Section 1357 relates to penalties for refusal to furnish state­
ment and reads as follows: 

I£ any corporation or person refuse to furnish the veri­
died statements in this chapter required, or ·to list his 
property, or to take or subscribe the oath in this chapter 
required, the executive council; or assessor, as the case 
may be, shall proceed to list and assess · such property 
according to the best information obtainable, and shall 
add to the taxable valuation one hundred per cent, there­
of, which valuation and penalty shall be separately shown, 
and shall constitute the assessment; and if the valuation 
of such property shall be changed by any board of review, 
or on appeal therefrom, a like penalby shall be added to 
the valuation thus fixed. 

You will observe from the foregoing sections that the asses­
sor enters upon his duties at a certain time and the manner in 
which he shall proceed is therein· set forth. You will also 
observe that by the provisions of Sections 1354 the owner is 
required to assist the assessor in making out a list of his 
property and for a refusal to do so he is guilty of a mis­
demeanor, and may be punished therefor. You will also ob­
serve that Section 1357 provides that if the property owner 
refuses to list his property, the assessor shall proceed to list 
and assess such property according to the best information 
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obta inable, and shall add to the taxable property one hundred 
per cent. therefor. 

It is our opinion that you had no r ight to require the prop­
erty owner to appear at any particular place to list his prop­
erty, but that it was the duty of the assessor to visit him at 
his residence, where the property is located, for the purpose 
of asses!jing his property. T here can be no doubt about it 
being the duty of the t axpayer to render the assistance re­
quired by the statute to the assessor in listing his property, 
and a failure so to do makes him amenable to the provisions 
of Section 1354, and also subject t o t he penalty provided in 
the last section, and we believe it would be your duty now 
to advise the assessor to visit the man's premises and offer to 
assess his property and ask the assistance o f the owner for 
such purpose. If he then refuses so to do, you may resort to 
the provision of the last named section, or punish him for 
his failure and refusal to do what the law requires of him, 
as provided in Section 1354. 

J. W . SAND USKY, 
Assistant Attorney General. 

TAXATION OF BANK STOCKS. 

Method of arriving at t he value of bank stock tor purposes of taxation 
discussed. 

September 4, 1917. 

F. B. Shaffer, County Attorney, New Hampton, Iowa. 

Dear Sir: Replying to yours of the 29th ult., will say that 
this department has heretofore held that the correct method of 
assessing bank stock is for the assessor to place a value thereon 
after taking into account the matters mentioned in Section 
1322, Supplement to the Code, 1913, and where a part of 
the capital is invested in real estate a reduction should be 
made on that account, not of the full value of the real estate, 
but the assessed value for taxation purposes as fixed by the 
assessor. See Valley I nvestment Company vs. Board of Re­
view, 152 Iowa 84; In Re Farmers Loan & Trust Company, 
155 Iowa at 542. In other words, from the facts required to 
be stated in Section 1322 and other knowledge gained by the 
assessor he should fix the actual value of the stock, for two 
different banks might have the same capital, surplus, undivided 
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fits and the same amount of real estate and yet there might 
pro k d d" be a vast difference in the real vall;le of the stoc , . epen mg 

n the location ot the bank, the volume of busmess, the upo . d . 
1 amount of deposits, the relative amount mveste m rea estate, 

and whether the same was increasing or decreasing. 

·where the stock is incorrectly assessed by the assessor ~r 
board of review_, the auditor is without power to correct said 
assessment, except for the current year and even then he can­
not substitute his judgment fo r that of the assessor or for the 
board of review, but if the returns made by the assessor or 
the board of review show for instance that the full value o£ 
the real estate was deducted rather than the assessed value, 
for the purposes of taxation, and both such values appear on 
the returns, then t he assessor may make the proper deduction 
and correct the valuations accordingly. 

C. A. ROBBI NS, 
Assistant Attorney General. 

SOLDIERS' EXEMPTION. 

Gene ral review of elfect ot chapter 380, acts of Thlrty-t~eventh General 
Assembly, on soldiers' exemption. 

July 17, 1917. 
Hon. Guy E. Logan, Adjufant General, State House. 

Dear Sir: Your request for the opinion of this department 
on the following questions has been referred to me fo r atten­
tion. You ask: 

1. Chapter 380• Acts of the Thirty-Sev~nth Gener.al 
Assembly, being "An ACT" to exempt soldiers and s~J!­
ors and other persons in the military and ~ava_l servtce 
of the United States from payment of obltgat10ns and 
granting to such soldiers and sailors exemptions from 
certain taxes states in Section 3: "The homestead of 
all soldiers, ~ailors or other persons in the military or 
naval service of the United States shall be ex~mpt from 
taxes during their term of service in t he present war; or 
other property to the actual value of ten thousand 
($10,000) dolla rs in the event of no such homestead." 

2. Inasmuch as the state of Iowa will have several 
thousand soldiers and sailors in the service of the United 
States within the next thirty days most of whom will 
immediately leave the state and not return until the close 
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of the war, I desire to secure an opinion from your office 
relative to the following: 

(A) What steps must be taken by such soldiers and 
sailors to avail themselves of the provisions of the ex­
emptions contai 1ed in this -~ction) 

(B) Where such soldier or sailor has paid one-half of 
his taxes on or before :\larch 31, 1917, will he be entitled 
to an exemption for the second half which is due to be 
paid on or hefort s~ptcmber .30. 1917? 

(C) Is such soldier or sailor entitled to an exemption 
on h1s homestead irrt.;pectlve of its value or is !uch ex-
emption limited to $10,00J? . 

(D) Would a soldter or sailor be entitled to such ex­
emption where the title to the .homestead is in tbe name 
of the wife? 

The statute makes certain exemptions for soldiers sailors 
and other persons in the military or naval service of the United 
States, but fails to dc~ignate by whom and to whom such ex­
emptions shall be claimed and made. The adjutant general 
is requtred to kcc.:p a record of all matter. pertaining to the 
organization of the military force-. of the state and s~ould on 
or before the first day of September in each year, during the 
continuance of the war. certify to the several county auditors 
of the state a list of all soldiers, sailors, and other persons in 
the m iii tary ser\'ice of the I.Jnited States from their respective 
counties, and from such list, so certified, the county auditor 
can enter upon the proper tax records of his county the exemp­
tion authorized by the statute. 

The exemption provided for by the act does not apply to 
the taxes of 1916, which \\trt ascertained and determined, and, 
if the first installment thmof had not been paid, were delin­
quent before the law was enacted. 

The exemption e.xtends to the entire homestead, notwithstand­
ing the value thereof may exceed the sum of ten thousand dol­
lars. If applied to other property, it ts, of course, I mited to 
that amount. 

As to the remaining question, I am constrained to believe, 
though .it is not entirely free from doubt, that the exemption 
does not extend to a case where the legal title to the home­
stead is in the wife of s~ch 'oldier, sailor or other person 
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claiming the exemption. Provision is made for e-xtending the 
exemption to other property to the value and extent of ten 
thousand dollars, if such soldier, sailor or other person in the 
military or naval service of the United States does not own 
a homestead, and while 1t is true that the law attaches a pecu­
liar character to the homestead, giving husbaful and wife each 
certain rights thereto, which do not obtain as to other property, 
regardless of whom the legal title thereto may be in, yet it 
must be held that the exemption herein granted i~ personal and 
hmited to such sailor, soldier or other per~on and cannot be 
extended to property owned by his wife. 

J. W. SANDIJSKY, 
Assistant Attorney General. 

SOLDIER'S EXEMPTION A PERSONAL RIGHT. 

The rl«ht to the exemption trom taxation provided by the statute Is a 
~raooal right am! doea not descend to the hulr11 or tbe eoldler. 

NoHmbet 16, 1917. 

R. E. Hatter, Assistant County Attorney, ~larcngo, Iowa. 

Dear Sir. Your~ of the 15th inst. is received. You state 
the situation a~ follows : 

Lyons owned property which \~as ~xem.Pt to ~im, as 
an old soldier, and both he and h1s w1fe cl!ed dunng the 
year 1914, title naturally ve-.tmg in ~ s h·irs. Land was 
entered on the tax book.; as exempt property for the rears 
1915 and 1916. The heirs sold the l1rad to Din \Vidd1c on 
July 12th, 1916. Up to this date no entries were made 
upon the tax books show1ng that any taxes were due 
On February 26th, 1917, the county auclitor made tlis 
e try of taxe. due for the ycu 1915 and 1916. 

and inquire, first: Are the heirs liable personally for th~ tax­
es? ln my Judgment, this question should be answered m the 
affirmative. The exemption cea~cd with the death of the sol· 
dier and for subsequent years the property should ba\e been 
taxed to the heir~ 

Your second question is: 

Is the land subject to the tax in the hands of J?in\Viddie 
who had no notice of any taxes due upon the boOks of the 
treasurer? 

Assuming there was nothing of record to show the dat< 
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of death of · the sold1er, I am rnclincd to think this · que~tion 
should be anl\nrcd in the nt"gati,·e H, howner, at the time 
of Drn \\ iddtc's purchase admimstration had been had or other 
prOt"eedings of record, showing the date of the death of the 
soldier, then in my JUdgment, the land would be liable for 
taxes after the date when such information appeared of record 

C. A. ROBBIXS, 
Assistant Attorney General. 

IOLDIERI NOT EXEMPT FROM AUTOMOBILE LICENSE FEE. 

All &lltomobllc license fee lo DOl a tu wltbln tbe meaotn& or tbe Jaw ex­
empttnc acldlen trom tasaUoo. 

September 10, 1917 

H. A. Allen, Brigadier General, Headquarters 67th Infantry 
Briga<le, Deming, 1\cw :\texico. 

Dear Sir: Rrpl) 1ng to yours of the 6th inst .. addressed to the 
attorney geneml will ~ay that T am enclosing you copy of the 
soldiers' exemptoon law referred to. 

I have some doubt as tu whether it would apply to the auto­
mobile license fcc, for while the automobile law provides that 
thi~ fee shall be in lieu of all other taxes, yet it is more in the 
nature of a license fee than a tax. If the automobile was not 
operated upun the highways of this state and was taxed as 
other \Chides, then in my judgment the exemption might ap­
ply thrreto. 

C. A. ROBBIXS, 
\ssist~nt Attorney General. 

EXEMPTION OF HOME8TEAD8 OF 80LDIERS. 

Tile rlcbt to au II •xomptl a t. determined bT tbe question of o'II'De,.blp, 
&!ld If tbe ooldlcr, aallor or otb r penon elalmiDII tb~ exempllon 11. In fact, 
tbe O'II'DU ol tbo bcmutoad, llltboucb tbo lepl title tbue:o. for tbe time 
beluc, 11 In oomeoae else, be Is, D rertbeleu, enUtled to tbe excmptloll. 

March 7, 1918 

Ernest R. Mitchell, County Attorney, Ottumwa, Iowa. 
Dear Sir: Your request for the opinion of this department 

under date of March 5 has been handed to me for attention, 
the attorney general being ab ent from the ctty 

'iou sute. 

-
II OI'ISIO~S RI::I..ATI!\0 TO TA.XATIO~. 

I have been requested to get your official opinion on 
the que.tion of exemption of property of soldiers in the 
servicr of the go-ernment in the prrornt \\ar, where such 
proputy, homestead or other property i' of record in the 
mme of the wafr, whether or not thts property could be ex­
empted under Chaptrr 300, .\cts of Thirty-!'c\'enth Gen•ral 
Assembly. 

It is the ,·iew of this department that Chapter 380, Acts of 
the Thirt)·SrHnt~ General Anembly, should be gi\'cn a liberal 
construction with a ,-icw of securing for soldiers. sailors and 
othtr persons engaged in the military ser\'ice of the United 
Statu the benefits of the exemption provided, and the~fore 
the right to the e1<cmption should not be restricted or limited 
to a case where the legal title to the homrstead is in the name 
of the person claimang exemption. If the soldier, sailor or 
other person clatming (he exemption is, in fact, the owner of 
the home•tead, although the title thereto for any reason may 
be .-estt·d in someone else, the exemption should be granted. 
The right turns upon the question of ownership of the property, 
and as before stated, if the soldi•r is, in fact, the owner of the 
homesWtd the ex•mption should be allowed, although the legal 
title thereto may not, at the time, rest in him; otherwise, we 
thtnk tt should be rei used. 

J. W. SANDUSKY, 
1\~sistant Attorney GeneraL 

WAR TAX ON PRODUCT8 MANUFACTURED BY THE STATE. 

Produ~ manufactur~d b7 tbo elate ,f Iowa t b~ State Dlolocleal Lab· 
oratory are not nbJocl to tbe "war tu'' pro~lded for by tbe act of Coo 

creu of Octob~r 3, 1tl7. October 10, 1918 

:r B l'ontius, Asst. Director Sb.te Btological Laboratory, J\mes, 
lo"'o;a 

Dear Sir: Replying to your fa,·ors of recent date, in which 
you ask for our opinion as to the liability of your laboratory 
to pay an excise tax on the aale of the products of your labora· 
tory, beg to ad•ise that, in our opinion, no tax can be law 
fully exacted 

State agencies and instrumentalities a~ exempt from na· 
taon:ll taxation, 10 long as they are of a strictly go•·ernmen~l 
character; hut such exemption does not extend to those agenc•~ 

,...., 

I 
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which are used by the state in carrying on an ordinary private 
business. In other words the federal government can do 
nothing by taxation in any form, which will prevent the full 
discharge by a state of its governmental functions, yet when­
ever a state engages in a business which is of a private nature 
that business is not withdrawn from the taxing power of the 
nation. South Carolina vs. United States, 199 U. S., 437. Now 
let us see how the above rule applies in your case. 

Section 2538-w, Supplement 1913, provides for the establish­
ment of a state laboratory for the manufacture of hog cholera 
serum and other similar products. The purpose of this leg­
islation was for the state to not only assist in, but to practi­
ca:ty have . full charge of the campaign against starting and 
spreading of hog cholera in Iowa. This is a police regulation 
over which the stat"\ possesses full power and control. Then 
for the purpose of placing preventa ti ves and cures in the hands 
of the owners of hogs afflicted with cholera, the legislature pro­
v ided that the state could manufacture hog cholera serum, vac­
cines and the like, and furnish them to persons in the state 
for use in their herds only, . and at the approximate cost of 
manufacture. In the event the state laboratory accumulated a 
surplus, then it was provided that such surplus could be sold 
at a profit, but only to a purchaser living outside the state. 
It will be seen that the legislature, so far as it was humanly 
possible to do so, carefully guarded against the probability of 
the institution losing its function's as part of the state govern· 
ment, and becoming a private enterprise. 

Further on, in Section 2538-w3, the legislature placed the sale 
of serums for treating, curbing and controlling of hog cholera 
and swine plague uoder the exclusive supervision of the dir· 
ector of said laboratory, so that fake serums could not be sold 
by unscrupulous ~eaters, to the injury of not only the state, 
but also to the owners of hogs. However, the legislature did 
not attempt to ,monopolize the sale of serums, but granted per­
mission to individuals to engage in that business as a business 
enterprise, provided a standard degree of potency was main· 
tained. It is, therefore, evident that the legislature, in creating 
a state .biologic;\} laboratory, intended that it should be one of 
the instrumentalities of state government. 
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Now, then, Jet us examine the rev:nue act, unde.r which it 
· bt be claimed that the state was !table, and see 1f any pro-

nllg · h Th · · 1 vision was made for exemptmg t e state. e ongma revenue 
act was passed by the 64th congress, approved September 8, 
l916 and found in Chapter 463, 39 U. S. Statutes at Large, pag: 767. Section 11, sub-division b, provides that : 

There shall not be taxed under this section (relating 
to incomes of individuals, corporations and the like) any 
income derived * * * from the exercise of any essen­
tial governmental function accruing to any state, etc. 

Then at the special session of the 64th congress the income 
tax Jaw of September 8, 1916, was amended, the amendatory 
act being known as the war tax act of October 3, 1917. This 
amendment added the tax of two per centum of the price for 
which all remedies or specifics for any disease to animals are 
sold; but the amendatory act failed to carry on exemption to 
the states. So that it will be seen that when the federal rev­
enue law was enacted congress evidently intended to exempt 
the several states from its operation; and although. congress 
failed to include an exemption when amending the original law, 
nevertheless, I believe it was their intention to exempt the 
states, and evidently believed the original act did that, and 
it was unncessary to carry an exemption in the amendment. 

Therefore, I am of the opinion that the biological laboratory 
at Ames is performing a governmental function of the s tate 
and is exempt from the payment of the tax in question. 

W. R. C. KENDRICK, 
Assistant Attorney General. 

STATE OF IOWA NOT SUBJECT T O W AR T AX ON F REI GHT. 

The state of Iowa is not subject to the payment of "war tax" on freight 
shipped to lt. 

December 20, 1918. 

Board of Control of State Institutions, State H ouse. 

Gentlemen: I am in receipt of a letter from your Mr. F . 
S. Treat, bearing date of December 16th, 1918, in which a re­
quest is made for an opinion from this department upon the 
fellowing question, relating to the government war tax on 
frieght and express shipped to the state of Iowa: 
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The question we desire settled is, What is the state's 
right in the case of freight prepaid by the shipper and 
added to the invoice? 

The question you ask is governed by the act of congress, ap­
proved October 3rd, 1917, and known as the war tax act. 

Section 502 of said act declares: 

That from and after the first day of November, nine­
teen hundred and seventeen, there shall be levied, assessed 
collected and paid (a) a tax equivalent to three per centu~ 
of the amount paid for the transportation by rail or water 
or by any form of mechanical motor power when in com­
petition with carriers by rail or water of property by 
freight consigned from one point in the United States to 
another; (b) a tax of 1 cent for each 20 cents, or fraction 
thereof, paid to any person, corporation, partnership, or as­
sociation, engaged in the business of transporting packages 
by express over regular routes between fixed terminals, for 
the transportation of any package, parcel or shipment by ex­
press from one point in the United States to another: Pro­
vided: That nothing herein contained shall be construed to 
require the carrier collecting such tax to list separately in any 
bill of Jading, freight receipt, or other similar document, the 
amount of the tax herein levied, if the total amount of the 
freight and tax be therein stated. * * * * * 

Pursuant to Section 502 aforesaid the treasury department at 
Washington issued a general order to all the revenue collectors 
and others concerned, in which the following language will be 
found: 

Shipments of property belonging to a state, or territory, 
or the District of Columbia, the charges on which are pa1d 
by the state, territory, or District of Columbia, will be 
free of the tax imposed by Section 500. 

Shipments by freight or express of property received 
by the United States, or any state, territory, or the Dis­
trict· of Columbia, are free of the tax imposed by Sec­
tion 500, provided the United States, or any s tate, terri­
tory, or the District of Columbia, is liable for and pays 
the transportation charges on such shipments. 

It will, therefore, be necessary in all shipments made by 
freight or express for the representative or employee of the 
state to satisfy the agent to whom the charges are paid that 
the service rendered or to be rendered is for the state, in which . 
event the agent collecting the charges wilJ note on the records 
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. ffi the name of the consignor and consignee, and in-
£ h1s o ce · d d t 0 • h n that such shipment covered serv1ce ren ere o 

dlcate t ereo . 
t te and was not subJect to the tax. 

the sa • 

h t when shipments are made to the state the shipper 
So t a • · h · · b t h uld 

t ay the tax and add 1t to t e mvo1ce, u s o 
must no P · th t ·r th agent 0 £ the transportatiOn or express company a 
nob Yh. e ent is to the state and demand an exemption of the 
the s 1pm ·n h e 

th .. ·1se the transportation or express company WI av 
tax. 0 env , . . . . d h t t 

' 1 dge that the sorv1ce 1s bemg rendere to t e s a e no know c . 
and the state will lose the benefit of the exemptiOn. 

W. R. C. KENDRICK, 
Assistant Attorney General. 

OPI~IONS TO CO~DliSSIO~ER OF IXSURANCE. 

MUT UAL H AI L ASSOCIAT IONS M AY LI MIT ASSESSM ENTS A ND 
PRORATE LOSSES. 

Mutual hall associations may lawfullY provide a limit upon the amgunt 
ot annual assessment upon members and prorating losses If losses an ex· 
penses that year exceed aggregate annual assessment collected. 

January 20, 1917. 

Hon. Emory II. E nglish, Commissioner o£ Insurance. 

Dear Sir: In reply to the question which was propo~nded 
to me by yourself, as to whether or not state mutual ~a1l as­
sociations organized and operating under C.hapter 5, Title IX 
of the Code, and insuring their members agamst los~ or ~ama~e 
by hailstorm to growing crops may lawfully prov1de m thelr 
insurance contract ·a limit upon the amount of the annual as­
sessment which they can make upon their me~bers~ and may 
further provide for the prorating of their losses m case the loss 
and expenses of that year exceed the aggregate of the annual 

assessment collected. 

Inasmuch as you have had an opinion from t~is depart~ent 
in November, 1916, covering this question, I w1ll not go mto 
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the matter in detail in passing upon it, but refer you to the 
opinion of this department under date of November 11, 1916. 
The opinion of Attorney General Mullan, to which our atten­
tion has been called, under date of March 8, 1905, addressed to 
Hon. B. F. Carroll, then auditor of state, which is found on 
page 205 of the Fifth Biennial Report of the Attorney General 
is not in point with the question which is here presented. Th~ 
question discussed by Attorney General Mullan, in that opinion, 
had to do with the kind of insurance which the company was 
authorized to write. Th is has to do with the form of the 
policy, or, putting it in other words, has nothing to do with 
the kind of insurance, but only as to the amount which the 
company agrees to be liable for in case of a loss, and the opin­
ion of Attorney General Mullan would not be an authority 
against the position which we take in this matter. 

There is force in the argument of Mr. Sampson in his opinion of 
November 11th, where he calls your attention to the case of Delle 
vs. State Mutual Hail Insurance Company, 119 Ia. 173. That case 
is bottomed upon exactly the same form of contract that is in 
question in this case, and while, as he says "the question is not 
determined," yet it shows that this form of contract has been per­
mitted oy the department for some considerable length of time. 

Section 1759-j of the Supplement to the Code 1913, provides: 

Every association contemplated by the preceding sec­
tion shall provide in its by-laws and specify in its by· 
laws the maximum liability of its members to the asso­
ciation. 

We may, therefore, say that there is no question but that it is m>t 
against public policy to so specify in the contract and all that this 
amounts to, in our opinion, is an agreement upon the part of the 
policy holder to carry a part of his risk, which he has a perfect 
right to do. 

Our attention has also been called to the American Fidelity Co. 
vs. Bleakley, 157 Ia. 442, and in response to that authority we have 
the same statement to make that we did concerning the opinion 
of Attorney General Mullan. The question involved in that case 
was the power to insure against that which was not authorized by 
the statute of the state, or in other words, to deal in a different 
kind of insurance than that authorized by the law. The same ex-
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planation which applies to the opinion of the attorney general 
meets the case above quoted. 

W therefore, hold that state mutual hail associations or­
. e,d and operating under Chapter 5, Title IX of the Code. 

gamze . b h ·1 
d 'nsuring their members agamst loss or damage y at-

an 1 'd · h · · storm to growing crops, may lawfully prov1 e m t etr msur-

contract a limit upon the amount of the annual assess-ance . 
t which they can make upon thetr members and may fur-

men . · h 1 
ther provide for the prorating of theu· losses m case t e oss 
and ex.penses of that year exceed the aggregate of the annual 

assessment collected. 
II.M.HAVNER, 

Attorney General. 

I NSURANCE OF H AZARDS OF WAR. 

Insurance may be written against the hazards or war and Invasion. An 
Insurance company may insure against other casualties than those stated 
ln section 1709 of supplement to the code, 1913. 

May 9, 1917. 

Hon. Emory H. E nglish, Commissioner of lnsurancc. 

Dear Sir: Your favor of May Sth with inquiry as to whether 
a fire insurance company, authorized to transact business in 
this state can assume the coverage of the following hazards: 
War, invasion, insurrection, riot, civil war, civil commotion, 
including ~trike, military or usurped power and bombardment. 
You say that the company is authorized by its charter to trans­
act this class of insurance, but there is some doubt in the 
mind of your department whether the low:-.. statutes allow 
such company to insure against such hazards. 

In reply thereto will say that subdivision 1 of Section 1709 
of the 1913 supplement provides that : 

Any company organized under this chapter or authorized 
to do business in this state may: 1. Insure houses, 
buildings, and all other kinds of property against loss or 
damage by fire, sprinkler leakage or other casualty, and 
make all kinds of insurance on goods, etc. 

Section 1710 of the 1913 supplement provides: 

Any stock company organiz~d un?er t~e laws of th!s 
state, or authorized to do bust~ess 111 th.1s sta.te for t.h1.s 
Pl\rpose of transacting the busmess spectfied m subdtvt-
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sion ~ne. of the ~reced!ng se~t~on, an~ wh<;>se charter will 
permit,. IS auth<;>nzed~ m add!tt.ot;t to msunng against th 
casualt1es spcc1fied m subd1v1S1on one to also · e 

· h 1 · ·fi d · . '· tnsure agams~ t e ca~ua hes spec1 e m subd1v1sion nine of th 
precedmg section. e 

Our court has already construed the term "other casualt. , 
· h f 1es 
111 t e. case o the Casu~lty C?mpany against the National 
Bank m 131 Iowa, 456, m wh1ch they say referring to th 
section in question: e 

I£ t~is chapter is bro~d eno~g~ .to permit ?urglary insur­
ance, 1t must be found 10 subdiVISIOn 1 of th1s section whe 
read in the light of the e.n~ir.e insuranc~ statute of which i~ 
forms a p~rt: The subdtv1s1on .authonzes the insurance of 
houses, bUtldmgs, and all other kmds of property against Joss 
by fire or other c~sualty. .As will be noticed the effect of the 
statute, as apphed to th1s case, ~ill be determined very 
largely on the scope of the meanmg we may give to the 
wor~~ "other casualty.': "Casualty" and "casualty insur­
an.ce are words of qu1te frequent use yet it cannot be 
sa1d that their definition has been very accurately settled 
by the courts. Strictly and literally "casualty" is per­
h!lps to ~e limited to injuries which arise solely from ac­
ctd~nt w~thout any element of conscious human design 
or mtent.lOna.l human .agency; or as it is sometimes ex­
pressed, mev1ta~le acc1dent, something not to be foreseen 
or guarded agamst. Standard Dictionary. But in ordi­
nary. usage, "casualty" like "accident" is quite commonly 
applted to losse~ and injuries which happen suddenly, un­
expecte~ly, not m the usual course of events, and without 
~ny des1gn on part of the person suffering from the in­
JUry. Nor does the fact that the conscious or intended 
~ct o~ some other person produces it take from such in­
JUry 1ts character as an accident or casualty. Richards 
vs. Ins. Co., 89 Cal. 170 (26 Pac. 762, 23 Am. St. Rep. 
455); Ins. Co. vs. Crarydall, 120 U. S. 527 (7 Sup. Ct. 683, 
j-2ep~· 1~~).740); Schne1der vs. Ins. Co., 24 Wis. 28 (1 Am. 

In State ex rei. vs. Investment Co., 48 Minn. 110, (SO 
N. W. 1028), "casualty insurance" is said to have "a well 
defined me~nin~ as irysu~a~ce against loss through acci­
dents resultmg 10 bod1ly InJury or death." But it is per­
f~ctly apparent that the insurance against casualty pro­
VIded for by .o~r ?tate as above quoted has no reference 
whatever to. IOJUnes or losses of this class for it is ex· 
pressly treatu~g of .P~operty losses as distinguished from 
los.s~s by personal mJury. It comes rather within the de­
finttiOn of the phrase which is given by the Supreme Court 
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of Mas~achusetts in Employers' Liability Assur. Corpora­
tion vs. Merrill, 155 Mass. 404 (29 N. E. 529) , where, in 
differentiating between -accident companies and casualty 
companies, it classes under the latter head companies in­
suring against the explosion of steam boilers and break­
ing of plate ~lass .. A casualty by. which ~ loss of 'prop­
erty is occasiOned 1s not necessanly restncted to a con­
flagration by which the property is consumed, and we can 
see no reason why, in the absence of other restrictive pro­
visions in the statute, it may not as well include lightning, 
tornado, flood, .hai.l, . or other force or violence by w hich 
such property JS mJured, destroyed, or lost without the 
agency or design of the owner. "But counsel say that 
even if the word "casualty'' standing al~ne is broad enough 
to include loss by burglary yet under the rule of ejusdem 
generis its scope must be restricted to casualties of like 
kind with those specifically mentioned in that connection, 
and that under this rule the words "other casualty" hav­
ing been preceded in the same section by reference to loss 
or damage by fire, they must be read as meaning other 
like casualty." Of t he soundness of the general rule of 
construction here appealed to by which when specified 
and general terms are both employed in the same connec­
tion, the general terms are held to take their meaning from 
the specific, there can be no doubt; but it is never used 
to render words meaningless or to defeat a plainly ex­
pressed intent. See State vs. Broderick, 7 Mo. App. 19. 
For instance, to interpret the statute as if it read "To 
insure property against loss or damage by fire or other loss 
or damage by fire" would be to perpetrate an absurdity. 
Indeed, unless we treat the general words "or other cas­
ualty" as intended to include other risks than those al­
ready mentioned in the specific reference to "loss or dam­
age by fire," then they mean nothing, and add nothing 
whatever to the idea which would be expressed by the sen­
tence with these words entirely omitted. Borough vs'. 
Geer, 117 Pa. 207 (11 Atl. 415); Riggs vs. State, 75 Tenn., 
475. Such a holding would violate the cardinal rules of 
~onstruction and deny to the language employed the mean­
mg and effect which it bears in common and approved 
usage. "Other" is also frequently used in an unrestricted 
sense-not limited by the rule of ejusdem generis. Flow­
er vs. Witkovsky, 69 Mich. 371, (37 N. W. 364); People 
vs. Stone, 9 \Vend (N. Y.) 182; Hall vs. State, 48 Wis. 
689 (4 N. vV. 1068). The likeness which the general ex­
pression must bear to the specific words employed in order 
to apply the rule of ejusdem generis to the present case 
would see~ to be likeness in the loss or damage to be in­
sured ag~mst rather than in the causes producing it. 
The spec1fic/ reference to loss or damage by fire is all 
11 
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inclusive so far as that cause is concerned and 1 
or damage by other casualty must of necessity refer~ 
injuries which are referable ·to some other cause. Brow 

0 

vs. Corbin, 40 Minn., 508 (42 N. W. 481). Property in 
jured by fire becomes a partial or total loss, and a ~­
ualty other than fire which produces like loss or injury i · 
we think, a like casualty within the meaning of the statut:: 

.That the ru~e reli~d upo:t by the aJ?pellee necessarily per­
mits some latitude m the mterpretat10n of statutes is well 
illustrated by reference to the first clause of the very pro­
vision we are here considering. The power there granted 
is "to insure houses, buildings, and all other" kinds of prop­
erty, etc." We feel very certain that counsel would not 
insist that t~e rule .of ejusdem generis operates to restrict 
the corporatiOn to msurance of structures similar in char­
acter to 1:houses and buildings." Indeed _if the power thus 
granted IS not broad enough to authonze the insurance 
of household goods, stock of merchandise, grain in stack 
and generally whatever comes fairly within the ter~ 
11property," and is liable to ~<loss or damage by fire or 
other casualty," then the statute falls far short of the com­
monly accepted meaning as well as the effect which has 
always been given it in actual practice. 

Thus giving to the term ~<other casualties" the breadth of 
meaning accorded it in the case to which we have called your 
attention. I t is the opinion of this department that if the 
charter of the corporation seeking to issue the policies given 
to the corporation the privilege of writing the class of insur· 
ance referred to that they would be permitted to issue such 
insurance under section 1709 of the Code. 

H. M. HAVNER, 
Attorney General. 

EXCESSIVE RATES CANNOT BE CONTROLLED BY THE COMMIS. 
SIONER OF INSURANCE IN THE ABSENCE OF DISCRIMINATION. 

Commissioner oC insurance has no power to exercise control over the 
CJubject ot excessive rates charged by casualty companies, in the absence or 
any discrimination between policyholders or the same class. 

July 23, 1917. 

Hon. Emory H. English, Commissioner of Insurance. 

D ear Sir: Your oral inquiry in substance is: Does the law 
give you any power to prevent the casualty companies or 35· 
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sociations from fixing a minimum rate that is unreasonably 

high? 

As J understand the situation these companies are advanc· 
ing the minimum rate to such an extent that many employers 
with a small payroll pay 200 per cent to 500 per cent more than 
they were charged a year ago. In view of the fact that the 
Workmen's Compensation Act virtually forces all employers of 
labor, coming within its provision, to take out casualty insur­
ance, the situation is one that calls loudly for relief. 

The only section of the law that purports to affect the rates 
to be charged in Section 1782, Supplement to the Code, 1913, 
which, as originally drafted, related only to life insurance com­
panies or associations. The Thirty-fourth General Assembly 
interpolated in the first line the words "or casualty, health or 
accident" but other portions of the statute were left unchanged 
and the only portion of the amended act that affects the ques­
tion in any way reads as follows: 

No life or casualty, health or accident insurance com­
pany or association shall make or permit any distinction 
or discrimination between persons insured of the same 
class, etc. 

It does not seem to me that this statute can possibly be con­
strued so as to prevent the fixing of high rates by the compan­
Ies, provided they make no discrimination in charges as be­
tween the different classes of policy holders. The general rule 
is that a person can ask what he pleases for any commodity that 
he wishes to sell, and the prospective purchaser's only remedy 
is not ~o buy. 

While this is true, it is also true that the business of insur­
ance is impressed with a public use, though not in the sense 
that the public can demand service as from the common carrier. 
It has been referred to as of a quasi public character. Atty. 
Genl. vs. Fireman's Ins. Co., 74 N. J. Eq. 372, 381. 

You have called my attention to the fact the commissioner 
of banking and insurance of New Jersey has recently compelled 
casu~lty companies doing business in that state to lower ma­
terially •their minimum rate charges. But this power was ex­
ercised under Chapter 85, Laws of 1913, giving tftat official auth-
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ority to investigate insurance rates and to require a readjust. 
ment under certain conditions. 

The United States District Court of Kentucky has recent! 
upheld an act of that state for the regulation of fire insura y 

C
. . 

1 
C nee 

rates. 1t1zens nsurance o. vs. Clay 197, Fed. 435. 
The statement of facts give a summary of the law as follows: 

The Kentucky State Insurance Rate Law effectiv 
March 4, 1912, pr:ovided that a sta~e insuranc~ board b: 
crea~ed; that fire m~urance .compames file with the board 
spect.fi~ d~ta regardmg the msur:ance rates in force in all 
locahtles m the state and affectmg the propriety of such 
rates; that the board should then fix and publish schedules 
and tables showing sufficient basis for forming a teasonable 
rate for every insurance risk in the state· that the rate 
obtained by the application of these scheduies shall be the 
lawful rate in the state, and that it shall be unlawful to 
use any oth~r. rate, ~ha~. no insur:mce company shall en­
gage or part1c1pate m msurance m the state until it has 
complied with the act, and no company or agent shall 
write insurance at any different rate from that fixed, or 
make any refund or concession; that the circuit court may 
review and vacate any rate fixing order found to be unrea­
sonable, unjust excessive, or inadequate. 

The last general assembly repealed Sections 1758i to 1758-s, 
Supplemental Supplement to Code, 1915, which contained pro· 
~JSJons calculated to give you the power to investigate fire 
msurance rates for the purpose of determining whether dis­
criminatory or unjust rates were being charged. 

Until the legislature sees fit to empower you or some other 
official or board with some such powers over casualty rates we 
see no way in which you can exercise any control over the sub· 
ject of excessive rates, especially where no discrimination is 
being made between the policy holders of the same class. 

F. C. DAVIDSON, 
Assistant Attorney General. 

SERVICE OF ORIGINAL NOTICE. 

Power to accept service of original notice In certain cases discussed. 

September 25, 1917. 

Hon. Emory H. English, Commissioner of Insurance. 

Dear Sir: Replying to yours of the 24th inst., in which you 
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call attention to the p~ovisions of Chapter 180, Acts of the 
Thirty-Seventh General Assembly, and to a cer tain subscriber's 
agreement appointing certain attorneys as their attorney in fact, 
and conferring upon him certain powers by making use of the 
following language: 

Said attorney is hereby specifically authorized to do all 
things necessary to effect compliance under the laws of any 
state with respect to the exchange of indemnity contracts 
herein provided for. 

And you then inquire : 

In order for an attort11ey to appoint the commissioner of 
insurance to accept service, it would appear that he must 
be authorized to do so by the subscribers. Does the fol­
lowing subscriber's agreement empower the attorney to 
appoint the commissioner of insurance to accept service 
of process for the subscribers. · 

In my judgment this inquiry should be answered in the af­
firmative for the agreement and the power of attorney should 
each be construed in the same manner as though the provisions 
of the statute quoted were inserted in, and hence a part of the 
contract and power of attorney, and, as thus supplemented, 
the authority expressly conferred would be sufficient. 

C. A. ROBBINS, 
Assistant Attorney General. 

DI RECTORS OF ASSESSMENT COMPANIES MAY ADVANCE FUNDS. 

The provisions contained In chapter 429, acts Thirty-seventh General 
Assembly, as to advancing funds by directors of assessment mutual com· 
panles may apply to similar organizations organized under another 
chapter. 

November 9, 1917. 

Hon. _Emory H. English, Commissioner of Insurance. 

Dear Sir: In yours of the 2nd inst. you call attention to 
the provisions of Chapter 429 of the Acts of the Thirty-Seventh 
General Assembly, and especially to Section 8 thereof, making 
provision for the advancement by directors and officers of the 
company, and also -to the provisions of subdivision 5 of the 
Section 1709 of the Supplemental Supplement to the Code, 1915, 
as amendei::l by Chapter 428 of the Acts of the T hirty-Seventh 
General Assembly; also the provisions of Chapter 7, Title 9 of 
~e Cod~ which authqri~es the writin~ of ~he same cla.ss q~ 
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business by assessment mutual associations and you ask the 
opinion of this department as to whether or not the provisions 
for advancement of funds found in Chapter 429, Acts of the 
Thirty-Seventh General Assembly, above referred to, may be 
construed to apply to similar organizations w riting the same 
class of business but organized under said Chapter 7. 

I n my judgment this inquiry should be answered in the affirm­
ative. 

Our court has frequent ly held that provisions found in one 
chapter were to be applied to concerns operating under another 
chapter. 

In the case of Bradford vs. Mutual Fire Insurance Company, 
112 Ia. 495, a similar question was involved. T he court said 
at page 501 : 

This language is broad enough to include such an as­
sociation as defendant claims to be, and the reason that 
induced the passage of the act would apply to such cor­
poration. It was manifestly intended to make a uniform · 
provision, applicable to contracts of insurance, so that 
the assured often unfamiliar with the terms of his con­
tract, might be apprised by law of his rights. 

We have held this p rovision applicable to life insurance 
companies doing business on the assessment plan quot­
ing Christie vs. Investment Co. 82 Ia. 361. We ~an see 
no r_eason for exemption in mutual companies from its 
requtrements. 

On page 364 it is held that the act in question which pro­
vides for the notice and proof of loss by affidivits applies to 
life, as well as fi re insurance companies, although such provi­
sion may have been found in another chapter. 

See also Cook vs. Federal Life Association, 74 Ia. 746; Par­
sons vs. Grand Lodge A. 0. U. W., 108 Ia. 10 and States F. 
& G. Company vs. Egg Shippers Company, 148 Fed. 353 and 
Kenney vs. Bankers, 136 Ia. 140. 

C. A. ROBBINS, 
Assistant Attorney General. 

INSURANCE UNDER WORKMEN'S COMPENSATI ON CANNOT BE ON 
PART OF EMPLOYES ONLY. 

Insurance on some employes and not on others prohibited, except such 
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employes as a re working at separate and distinct establishments and then, 
onlY. when employer has elected not to come under act as to them. 

October 12, 19 17. 

Hon. Emory II. English, Commissioner of Insurance. 

Dear Sir: In the absence of Attorney General Havner, I 
am requested to answer your letter of October 5, 1917. 

You ask: 

Can an employer who has electe~ to take advant­
age of the _Io~v.a Workme~'s Compensation Act, limit his 
insurance ltab1hty to certam classes of employment under 
his control ? 

To illustrate: An employer having in his employ a 
number of carpenters, brick-layers, painters, plasterers and 
day laborers, can he cover the carpenters and brick-lay­
ers and by posting the statutory notice to the painters, 
plasterers and common laborers, that he has rejected the 
law so far as relates to these branches, of his industry, 
or must he include all employes in his application or re­
ject t he act as a whole? 

In our opinion both of these questions must be answered 
in the negative. That is to say, he cannot accept the benefits 
of the act as to a class and reject it as to other classes. He 
must accept or reject the act as to all employes at the place 
where the business is carried on. 

Bradbury in the second edition of his Workmen's Compen­
sation text, Volume 1, page 210, after dis~ussing t he proposi­
tions here considered, says: 

Where the statute is elective as to all classes of em­
ployes the election must be made as to all employes or 
none. 

The supreme court of \Visconsin in the case of the Minneapo­
lis Railway Company vs. Industrial Commission, 141 N. W. 
1119, in rather indefinite dicta in discussing this proposition say: 

There is, really, no contest on this point; but, if it were 
<>therwise, there would hardly be room for reasonable 
doubt, that the commission and the circuit corut reached 
the correct conclusion. 

The commission and the circuit court held that the re­
jection must include all or none. 
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When we consider that at the time the compensation act was 
adopted by the Iowa legislature there was no law like it on our 
statute books, the intention of the legislature in framing the 
act must have been to require the employer to accept the scheme 
of compensation provided therein, and when a provision was 
made for his election there can be no doubt that the legislature 
intended that the election related to the acceptance or rejection 
of the act as a whole. In other words the legislature intended 
t:o put it up to the employer to accept the scheme of compensa­
tion provided in the act or remain under the old system and as­
sume the added responsibilities and liabilities provided for in 50 
doing. 

The notice provided by the compensation act is such in form 
as to suggest that the legislature intended the employer to ac­
cept or reject the act as a whole rather than as to part of his em­
ployes only. 

In section 2477-m, in the paragraph immediately following the 
form of notice prescribed, there is this provision: 

The employer shall keep such notice posted in some 
conspicuous place which shall apply to the employes sub­
sequently employed by the employer with the same force 
and effect anq to the same extent and in like manner as 
employes in the employ at the time the notice was given. 

In the enactment of this paragraph, it cannot be said that the 
legislature intended that the employer could post a notice as to 
certain employes and not as to others. To so hold would make 
ridiculous the provisions in the paragraph quoted. Should we 
hold otherwise, it would lead us to the position of saying that a 
notice directed to John Smith and John Jones, carpenters, would 
be notice to all future employes or whatever trade, class or char­
acter, and those further employed would be bound by a special 
notice directed to individual persons when perhaps the great 
majority of the former employes would be otherwise bound. It 
cannot be. The legislature did not so intend. 

Section 2477 -m7 provides : 

No contract, rule, regulation or device whatsoever shall 
operate to relieve the employer in whole or in part from any 
liability created by this act, except as herein provided. 

To us it seems that a notice by the employer to certain only 
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of his employes would be a device developed by him for the 
purpose of g~ning relief, or p.artial relief, from a li~bility which 
is otherwise 1mposed upon htm by the compensatiOn act and, 
therefore, by this section quoted, he is prevented from so doing. 

The second paragraph of subdivision 4-d of section 2477-m in­
dicates that the employer must accept or reject the act as to all 
employes at the place where the business is carried on. And as 
to those employes the act must be accepted or rejected as a 
whole. If on the other hand, the employer has another place 
where the business is carried on it appears from this section that 
it would be necessary for him to post notices there for the bene­
fit of the employes there engaged. It then may be, and per­
haps is true, that if the employer has two places where the busi­
ness is carried on, under the meaning' of said section, that he 
could then accept the act as to the employes at one of such places 
and reject it as to the employes at the other. 

You also ask : 

May more than one insurance company assume the risk 
by one writing liability upon the carpenters, another upon 
the bricklayers, etc. 

A manufacturing or a railway .company may operate a 
coal mine in another part of the state in order to supply 
their fuel. Can they cover the home plant and reject the act 
so far as the coal mine situated elsewhere is concerned? Or 
may they insure the employes at the mine with an insur­
ance company other than the one covering the home plant? 

It is our opinion that the employer may insure his liability 
under the compensation act in one or more insurance companies 
as he may deem best so long as each and all of such companies 
shall have the approval of the State Department of Insurance. 

As to how he shall divide the liability among such companies 
is a matter of contract between him and the company. · It appears 
to us that the only requirement of the employer so far as the 
insurance is concerned is that the insurance as a whole covers 
the entire liability of the employer under the act. Were it other­
wise, injus.tice might result to the employes and to the em­
ployer as well. 

J. W. KINDIG, 
Assistant Attorney General. 
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RIGHT OF JUDGMENT CREDITOR AGAINST INSURANCE COM· 
PANIES. 

A judcment creditor hutna an unaatlalled Judcment may collect the 
.arne !rom lnaurance eompan7 wben covered by Indemnity Insurance. 

I Jon. Fmury II English, 
Commissioner of Insurance. 

July 9, 1917 

Dear Sir: Your reque$t for the opinion of this department on 
the tollowing que>tl<ln has been referred to me for attention 

('>apt r 428. R<:t• of the 37th General As~cmbly, contain 
a" ng c 1er thangs an amendmet•t to sub-div,,ion 5 of Sec· 
tion 1709 supplement of the code of 1913 which appears in 
$~!1 2 ,f the abo' e named act 

The law as it formerly appeared in sub-divisiOn 5 o! Sec­
tion 1709 is repealed and a new subdivision 5 enacted in lieu 
thereof, con<istmg of four divisions (a), (b), (c) and (d). 
Following the portion of sub-division ~ indicated by (d) is 
a paragraph containing a J•rm iso relative 'execution on a 
judgment.' Question has arisen "hether or not this proviso 
IS aJ.>plicable ~imply to the automobile insurance covered by 
the first _paragrnpb under (d) or whelh< r it, application is 
general 111 nature an<l may refer also tu any .provi,ions 111 
{a), (b) and lc) to winch it might he made applicahle. 

Please render this department an opmion advising with 
reference to what portion of subdivision 5 the proviso is ap· 
pliable. 

~hapter 427, Acta of thr 37th uencral Assembly, among other 
thmg!!, repeals subd~>i•JOn S of section 1709 of the 1913 &upplc:­
ment to the coclr, and enact~ a suh•tttutc therefor. Two changes 
arc made in the subdi•ision of the section. One divides tt into 
four d" ISions, "a," • h." "c" and • d,'' and the other substitutu 
the word "insured," which nppcars in the fir t and second line 
of the paragraph followmg sub d" iSlon "d," for the words 
"owner of any $uch automobile ur conveyance" The redivid ing 
of the aub-dinSJ n d~s not ha\e the effect of cbangmg the sen•e 
then-of, from what 11 was prior to the enactment of the substi· 
tut The se>crol dl\isi ns treat of the same subjects and con· 
tain the nmc bnguagr., \\tth the cxccptton nbove stated, as the 
repealed sub-Utvision did, lout tbe s.~mc is not trut• aa to the 
other change The words owner of any such automobile or con 
v~y.a~tct•," '~htdt _apptared 111 the pro\l<o .,f the repea led sub· 
dl\uton atnctl) ltmttcd such pruv1so to judgments against the 

.... 

,, 
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owner of an) such automobile or con•eyan<"e, while the provision 
m the substitute contains in the same connection, the word "in­
~ured" which is general and must be held to include all such 
classes or sorts of insurance a~ are ~numerated nr referred to in 
sub-di>i•ion 5 of the aeetion. It could not. I apprehend, be 
claimed that if the word "insured" had been u~ed 111 the former 
act, instead of the words "owner of any surh automobile or con­
vey:mcc," that it would not npply to all auch cln•es or sorts of 
insurance enumerated or referred to in the •ubdivtsion. but docs 
the separatmg of the sub-division as it appears in the new act, 
accomplish what would not otherwi•~ have been done if no 5uch 
$tparation had been made? I am clearly of the opinion that 
1t does not. Such was not the object intended or aceumplt bed 
in seJ>arating the aub-di,ision into the acveral l>aragraphs. It 
was ~imply to de&enbc a class. sort or kind of msurance, m each 
paragraph followed with a provi~o which included all clas~es 
enumerated in the entire sub-division to which it was appliuble 
or might pertain 

The evident object and mtent of the legi~lature m repeahng 
sub-division S of •ection 1709 and enacting the aubstitute there· 
for, wns to extend the a •I• a of th" JIT0\'1Sion to judgment 
creditors having un~ati•fied judgmmts in nil ca.es where the 
Judgment debtor had been carrying indemntty insurance, in .any 
form, against the (>arttcular contingcncy II( on which the JUdg· 
ment was ba•ed, and I nm of the opinion that the mere separa­
tion of the sub-dl\ is ion into the se,·cral paragraphs doe not 
ltmit the application of the proviso to th~ class or sort of in· 
surance referred to in the paragraph immediatdy preceding it, 
hut that it includes and applies to paragraph or divi•ion "c." w1th 
the 103me force and effect a< it •locs paragraph "d" 

J. \\'. SA:-;DUSK\', 
\ · st ••t A. tt• •rney G• neral 

STOCK L IFE I NSURA NCE COMPANIES AUTHORIZED TO WRITE 
ACCIDENT INSURA NCE. 

Sec. 1783-d, aupplement lUI, author~> .. ~tc>clr. tile In orao<e compaoiM 
to wrltt acddeot lnauranre without tneroulnc rapltal atock. 

Occembtr I , 1917 
lion Emory IT. Fngli h. 

Commissioner or Insurance. 
Dear Sir· I am in rtccipt of ynur inquiry: 

- ~ 
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Must a life in5urance ' company, desirmg to WTite acci­
dent insurance, have a greater amount ol capital than the 
minimum required by ~ection 17~. supplement to the 
code, 1913. 

It is with some reluctance that I approach this question on 
account of the fact that under date vi December 8, 1914, there 
wat an opinion handed down by my predece or which reached 
a conclusion different from the one I am able to reach. 

It •-a• hcld m t113t opinion that any life in>urance company 
desiring to engage in the business of accident insurance, must 
increase its capital $100,000 in order so to do, and in this con­
clusion I cannot concur. 

In this connection I might state that while the opinion worked 
a hardship with certain companies that complied with the re­
quirements as set out in the opinion rderred to, and increased 
their capital $100,000, there i no reason why this department 
should require an unnecessary burden to be placed on other 
companiet. 

Sect1on 1783-d, supplement to the code 1913, provides: 

Any life insurance company organized on the stock or 
mutual J?lan and authorized by its charter or articles of in· 
~orporauon so to do, may in addition to auch life insurance, 
·~sure the health of persons ~nd against personal injuries, 
d1s.~blement, or death, rcsultmg from traveling or general 
acc•~ent~ by land or wat~r. and insure employers against 
loss 10 consequence of accident or casualties of any kind or 
to ('roperty, resulting from any act of the employe or ~ny 
a~culrnt or caaualty to ,Pt·rsons or property, or both, occur­
nng 111 or connecte~ with the transaction ol their business, 
or !rom the operat1on of any machinery connected there· 
\\Jth. • • • 

• It is not necessary for me to prolong this opinion by going 
mto the dcuuls of the de\ elopment or the legislation which d­
fects .the question here at inue, but it is sufficient to ,ay that 
the h1story of the legislation itself convinces me that it was 
the intention of the legislature to grant to a life insurance com­
pany, by the enactment or section 1783-d, supplement to the 
code 19~3. a.tditional ri~Fhts, and these rights were conferred upon 
them Without any re<JU•rcment as to •ncrcasing their capital. 

You will notice that section 1783-d applies, not only to life 
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insurance companies organized on the etnck plan, but also to 
companies organized on the mutual plan, and no man would 
undertake to say that a mutual company would be required to 
amend its art1cle of incorporation so it would have $100,000 of 
stock before it could engage in the additional line of insurance, 
and it would be, in my opinion, in direct violation of the statute 
to ny that any different rule wa~ intmded to apply to a stock 
company that to a company operatmg upon the mutu.d plan. 
They arc given exactly the ~arne rights in the snme section. 

It IS my opinion that section 1783-d, supplemont to th" code 
1913 authonzes, without the increase of capital, a ~tock life in­
surance company to write the two different classes of insurance 
mentioned therdn, namely: life and accident in urance 

H. M.HAVNER. 
Attorney General. 

BONOS OF FEDERAL LAND BANK NOT ACCEPTABLE AS UCURI· 
TIEl FOR DEPOSIT WITH INSURANCE COMM IISIONI!R. 

~;,e. 1S08 enomerat• IUld ducrlbea the lllnda ol ecur!Uu that ma7 
M acceJ)tecl b7 th• loauranee emnmlnlontr u me"' aueta, aod •• the 
bonda of the v.cJeral Lal>d Bank ol Omaha do not come within the lllt 
or eecurlttea enumerated, the commlnloner hu no dlotretlon In the mat· 
tor and aucb aecuriUea cannot be accepted. 

January 5, 1918 

Hon. Emory H. Enghsh, 

Commis<ioner of Insurance, State House. 

Dear Sir: Rcpl) ing to your inquiry of December 28th, where­
Ill you ask if the bonds of the Federal l.and bank of Omaha may 
be accepted for deposit with your department as a part of the re­
serve aueu of a life insurance company. required under section 
1806 of the supplemental supplement ol the code, will say that 
the sect ion referred to provitlcs, in part, as follows: 

The funds rCCJuired by law to be deposited wit~ the 
commissioner of msurancc by any company or assoc1ataun 
contemplated in the two chapters preceding. and ~h~ fund' 
or accumulations of any such company or assocH\IIOn or· 
ganized under the laws of this state held in trust for the 
purpose of fulfilling an.r contract in. its poh~rs or ce':'!fi· 
cates, 11hall be invested m the fol owmg descnbed aecuntJes 
and no other: etc. 

Paragraphs I, 2, 3, 4, 5 and 6 enumerate and describe the ~ev· 
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~ral kmd of securities that may b• accepted, and it must be <>I>· 
~erved that those specified and no other can be accepted, and, 
while it may be true that the bond of ~ucb bank may be JUSt 
as good, possibly better securities than some of those enumer­
ated in the statute. yet they are not so enumerated, and, as I 
view the law, you have no discretion m the matter and that 
the bonds cannot be accepted. 

] . \V SANDUSKY, 
A"'istant Attorney General. 

POWER8 AND OUTIE8 OF RECIPROCAL OR INT ER·IN8URANC! 
COMPANIES. 

Powen and dllll a r noclpro ol or IDteNDourance eompaalu Wider 
cbapter 180, acta of tbe Tbtrt1.,.,..,tb General A .. embly, may Include 
all tbe basarde ••cept lire lnauraoce compantea. 

March 'l, I9I8. 
lion. ] • F. Taakc, 

Commi •on~r of In urancc State Hou~e. 

Dear Sir: Your recent letter addressed to Attorney General 
Havner, has b ~n rderred to me for answer. 

You ask: 

I. Doe' the Comm1ssioner of Insurance have authority, under 
Chapter 180, Acts of the 37th General Assembly, to license a 
reciprocal or inter·insurance association to transact insurance 
aJ.rainst all of the huards enumerated in the Subscriber's Agree· 
ment, which is •~ follows: 

Said attorney (attorney for the reciprocal exchange) 
shall exchange for m~ with other Aubscribers at said ex· 
change, contracts of insuranc< and indemnity against lots 
or damage suffered by or imposed upon me by reason of 
~rc, theft, collision, wmd~tonn, property damage or legal 
hability on account of bodily injuries or death occurring to 
t~ltd persons, by re~son of. the use, maintenance or opera­
tion ol the automoh1le heremafter de~cribed and shall have 
power to make, i•sue, . • . cont;acts containing 
such terms, clauses, conditions, warranties and agreements 
3> he shall deem hc>t: 

2._ If the commissioner does not ha,·e auch authority, may 
he l1censc a rcciproc~l or intcr·insurance exchange transacting all 
of those clas•es outside of Iowa, to transact any of those classes 
in lo\\a. 

OPII'OJOSS TO C'Ol0118810:0.:ER OP' 1!'\:il: RAI\CE 171 

J. An "exchange" as contemplated under Chapter 180, Acta 
37th General As~embly, does not employ agents. It docs, how· 
ever issue policies, require notice and proof of loss and per­
form many acts which are subject to statutory regulation in the 
case of "companies" insuring against the ~:une huards. In your 
opinion to just what extent dou section 16, chapter 180, Acts of 
3'lth General A~sembly, e,'(empt an "exchange" from the pro­
vi~ions of insurance statutes other than chapter 180, Acts 37th 
General Assembly. 

In our opinion, reciprocal or inttr-insurance, under chapter 
180, Acts of the 3'lth General Assembly, may include all of the 
hazards enumerated in the quotation above. In fact, auch con· 
tract may cover insurance for any loss which may be insurcd 
against under the law, except life insurance. Section I of said 
chapter has removed all barriers from this class of inaurance. 
with the one exception, life insurance. The ltmttations upon 
other insurance companies and associations as to the lou to be 
in<ured against has no application to the reciprocal or inter·!~.­
surance. 

Section 16 of said Act provides: 

Except as herein provided, the m.1kmg of contrnttS as 
herein provided for and such other matters ns arc properly 
incident thereto, ~hall not be ~ubject to the la\\ of this 
state relating to insurance unle~s they arc therein specifi­
cally mentioned 

Therefore, with the exception of the law specifically referred 
to and preserved by said chapter 180, rrciprocal and intcr-imur· 
ance is absolutely free and Without restraint so far as the gen· 
cral insurance laws of Iowa are conccrnc11. 

Section 14 of said act contains this provision: 

The attorney may insert in any f'!r!"1 of policy (tr~cnbed 
by the laws of thts stat~ any provtstons or cond1ttons re· 
quired by the plan of n·ciproc:ll or inter·ilhurance, provided 
the same shall not be incon-istent with or conflict with any 
law of this state 

This provision, however, doc~ n<•t relate to the kind ol riak 
to be assumed by the reciprocal or inter-insurance concern. The 
phrase "provided the nme shall not be inconsiatent with or m 

conflict with any law of this ~tate," has rcfer<'llce to the pro· 
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visions and cond1tions of the policy or contract of insurance and 
does not relate to or modify the kind of hazard to be insured 

ag3inst. 

It seems then that under the provisions of this act you are 
not restricted in your authority to license a reciprocal or inter­
insurance aJSOCiation to assume all of the hazards enumerated in 
the subscriber's agreement, above quoted. 

Because of our view in this regard, the ~econd question which 
you ask is fully answered by the discussion of proposition num­
ber 1. 

Because of section 16 of said act, it appears to us that the in­
surance exchange in thllt act named is exempt from all of the 
provisions of the statute of Iowa, which are not referred to and 
expressly pro,·ided for in said act. 

While there may be ~orne questions concerning the constitu­
tionality of th1s act, yet conceding the act to be constitutional, 
we believe the act to be interpreted as above indicated 

J. W. KINDIG, 
Assistant Attorney General. 

ORGANIZATION OP' RI·IN8U RANCE COMPA NIES. 

A <ompaor may bo orcaulae~ to write r•lo urance exclulri•ely Ill life 
lnaur&nce. 

July 8, 1918. 

I Jon.). F fanke, 
Commtst~oncr of Insurance, State Hou<e. 

Dear Sir: I have your m<JUlry ns to "hether a company can 
be organized un•ler our statute to do cxclusi,cly a reinsurance 
bfe msurnnce business 

In order to determme thas question we must first ascertain 
what the term • remsur11nce" muns. 

Rdnsurnnce is ansurance upon on unduwriter's contracts of 
msuron~e. 

Commerc1allllutual Ins Co '' Detroit. F. & ~1. Ins Co4 
38 Oh St 15 

May on Insurance, •ee. II 
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Phillip• on Insurance, sec. 374. 

Contract. of reinsurance, by which one insurer causes 
the sum which he has insured to be reassured to him by a 
distinct contract with another insurer has always been law­
ful in this country; and in a suit upon such a contract, the 
~ubject at risk and the loss thereof must be pro\'ed in the 
same manner u if the original assured were the plaintiff. 

Phoenix Ins. Co., \'S. E. & \\',Trans Co., 117 U S. 323; 
29 L. Ed. 879. 

Reinsurance is an m•urance by the fiut insurer of the 
whole or some part of his interest m the risk created by his 
contract of insurance. 

I Joyce on Insurance, sec. 112. p. 342. 

Our own court has upheld a contract of rciMurance and has 
defil)ed that term In the ca.e of 

R;~rtlett "· F1rcnu.-n's Fund In• Co., 77 Iowa 155, 
in speaking of reinsurance, our supreme court said: 

An agreement to reinsure is not an undertakin~ to 
nnswcr for the debt or default of the fir<t a.~sured, but 1s an 
oraginal undertaking entered into with him to indemnify the 
owner of the insured property in case a loss occurs. It is in 
no sense a contract of guaranty or suretyship, but under it. 
as between the immediate parties, the reinsurer assumes the 
risk absolutely. lie takes the place of the first insurer, 
assuming his liabilities and is bound in any event to answer 
for the loss either to him or to the owner of the property. 

You will not ice in this connection that the court says "it is an 
original undertaking entering into with him to indemnify the 
owner of the 4nsured pwperty in C3SC a loss occurs." That can 
be nothing leu than insurance itself, and all that reinsurance can 
mean, under the definition as given it by the court is, as the court 
nys, "the reinsurance comrany taku the place of the first in· 
$Urer, assumes his liabilities and ls bound in any e\'ent to answer 
for the lou either tn him or to the owner of the property," and 
it is therefore insurance. Reansurance is a form of insurance, as 

stated by Joyce 

The supreme court of Iowa ha• held that it is competent for 
an insunnce company to dfect reinsurance upon its risks in 

Iowa 
Davenport Fi re Ins. Co. H. ~t oore, 50 Iowa, 6 19 

" 
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Our statute al~ recognizes the roght of reinsurance. 

Code supplement 1913, ace. 1821· n, provides as follows: 

~o coml':'ny organize~ u1;der the laws of this state to 
do the ,busmess of hfe msurance, either on the stock, mu­
tual, at!pulated premium or assusment plan, shall consoli­
date w11h any other company or reinsure its risks, or any 
part .thereof. w•t.h any other company, except as hereinafter 
provided. l'rov1dcd that nothing contained in this chapter 
shall pre'"el!t any compan>'. as defined in section one of thi~ 
act from reln$Urong a fractional part of any single risk. 

!f. a corporation has a right to issue a policy of insurance 
ongmally under our statute, then under the definition of rein!ur­
an~e, there can ~e no question but what a company would have 
a. nght to orga~1ze for the purpose of reinsuring that particular 
nsk, because remsurance i1 a form of insurance. It is a part of 
the w~ole, and if there is the right existing under the statutl to 
orgamze a company ~o do the whole of a business, then there 
must _or necess1ty C"Just under and by virtue of that statute to 
orgamze a company to do a part of the whole. 

We therefore hold that there is the right under the Iowa law 
to organ•ze a rcmsurance company to reinsure risks of any in­
surance company wh1ch may be lawfully organized under our 
statute. 

H. M. HAVNER, 
Attorney General. 

FRATERNAL BINEFIT SOCIETIES. 

tlft~~.:!':':'.o'::ellt IIOdctl~ eaaaot lually laue twent,- Pll7 life CU· 

October 28, 1918. 
lion. J. F. Taake, 

Commissioner ol Insurance, State House. 

~~r Sir: \\'e have your letter of recent date requesting an 
op1n1on from ~h1s dcparunent as to the power of a fraternal 
bcnefic•ary SOCiety under the laws of Iowa to issue a certificate 
known In mstlrance Circles as a twenty-pay hfe. 

Whatever. pow~r• fraternal beneficiary soci~tics in Iowa pos-
s~ss arc dcmed o:clu<iHiy from th~ provisions of cha t . uti • r h p ~r mne. 

e mnc, o t e code of 1897, and amendments thereof. The 
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provisions of said chapter material to the question in issue will 
be found in section 1822 of the supplement to the code. 1913, 
and sections 1823 and 1825 of the code of 1897. Those sections 
provide as follows: 

Section 1822: A fraternal beneficiary ll!'soetanon is 
hereby declared to be a corporauon. SOCiety or \"Oluntary 
a~soc1ation formed or organized and carried on for the ~ole 
benefit of iu members aad their beneficiaries, and not for 
profit, and having a lodge sy,tem, with ntua!i.tic forms of 
work and repre~entati\"e form of government. Such a••o­
ciation shall make provi~ion for the payment of benefit'< in 
case of death, and may make pro'"ision for the payment of 
benefits in cue of ~ickness, temporary or permanent physi­
cal diaability, either as a result of d1sease, accident or old 
&J~• provided the p~riod of life at which payment of phy -ical 
d1sability benefits on account of ohl age commences shall 
not be und~r seventy years, subject to the compliance by 
members with its constitution and laws. Pro,·ided that 
beneficiary •ocieties or ass,nciations. whose membership is 
confined to the members of any one religious denomination, 
shall only be required to have a branch <ystem and a repre­
sentative form of government. Such beneficiary societies 
or associations shall be governed by the provisions of chap­
ter ninr, title nine. of the code, and shall be exempt from 
the provisions of the statutes of thts state, relating tu lile 
insurance companies, to the same extent as fraternal bene­
ficiary associations. But the provisions of this chapter 
shall not be construed to include fraternal orders which 
only provide for sick and funeral benefits. 

Section 1823 The fund from which the payment of 
such benefits shall be made and the expenses of such as&O· 
dation defrayed shall be derived from beneficiary calls, u· 
sessm~ts or dues c<•llected from its members. 

Section 1825: ~uch llSSoci.~tions shall be governed !Jy 
this chapter, and &hall be r'!'empt from. the pronsions of ~he 
statutes of this state rclatmg to hfe m~urance compan1es, 
except as hercina ftcr provided 

Thus. it will be &ecn from the statutory pro,i!ions above 
quoted that the theory nn which such socictie< are organ tied and 
conducted is that they •hall be purely mutual in character, wah­
out any thought ol profit, and that the funds from which pay· 
ment of benefits are to be made and the expenses of the society 
defrayed shall be derived exclusively from beneficiary calls, n­
ses~mcnts and dues collected from its members. 
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But, before entering into a dr cu; non of the specific question 10 

issue, it will be profitable to consider, in a cursory manner, the 
history of legislation in this state relating to the subject of in­
surance, as well as to the holding of the courts in this and ether 
states with reference to the clau of business in which associa­
tions organized on the assessment plan can legally engage A 
careful study of the chapters of the statute relating to insurance 
di~loses a fixed determination on the part of the legislature to 
draw and maintain a clear distinction between the various classes 
of insurance. Thus: chapter four deal~ with insurance other 
than life; chapter five applies to mutual fire, tornado and hail­
storm associations; chapter six to life insurance on the stipulated 
premium and assessment plan; and chapter nine go\·ems and 
controls fratrrnal beneficiary socacties. So that, as one reads 
the various chapters he finds one feature 5tanding out promi­
nently, and that is the purpos of the legislature to keep the 
different clas•es of in urance and the laws applicable thereto sep­
arate and distinct. 

Our legislature has expressly declared: 

No company sh.~ll be organized to do business u'POn 
both stock and mutual plans; nor shall a company organ­
ized as a ~tock company do bu,ines• upon the plan of a mu­
tual company; nor shall a company organized upon the 
mutual plan tu <lu business or take riilcs upon the stock plan 

Section 1690 of the Code. 

• Courts hne repeatedly held that insurance companies operat­
Ing on the mutual plan cannot operate on the stock plan. Our 
supreme court, in pnssing on this question, held that 3 mutual 
company cannot issue policies upon the stock plan, and such 
policies, if i!!ued, are rllcgal and void. 

Smrth v. Sherman, 113 Iowa 601. 

In Smith v. Shemran, supra, it is said at page 609: 

The policy issuetl !O lhe plaintiff was upon the stock 
P!an, :nd was clearly rllcg~l and absolutely void because in 
vrolatron of the statute (Sectiun 1159, Code 1873). 

Section 1159 of the code of 1873 was substantially the same 
as section 1690 of the code of 1897, 
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Policies written for cash premiums are policies written upon 
the stock plan. 

Corey v. Sherman, 96 Iowa 114. 

A company is not tran«acting business as an assessment com­
pany, but as a regular old line company, when it issues a policy 
for a fixed sum and the payment thereof is in no way dependent 
upon the collection of a~se,sments upon persons holding similar 
policies, but in consideration of a fixed premium to be paid at 
stated intervals, based upon the mortality experience of life in· 
surance companies. 

Aloe \ Fidelity ~I utual Life Assn. 164 ~to. 675. 

Hayden v. Franklin Ins. Co., 135 Fed. 285. 

Fraternal beneficiary societies have no power to issue endow­
ment policies. 

Rockhold v. Canton Masonic Mutual Benefit Society, 
129 Ill. 440. 

Such societies have no authority to agree to pay a member a 
specific sum upon his arriving at a specific age. 

McCartney v. Supreme Tent, 132 Ill. App. 15. 

If a state statute prohrbits the is uing of a certain kind of a 
contract then it is illegal to issue such a contract, and the same 
would be void. So that, not only has the legislature drawn a 
clear line of distinction between the class of insurance authorized 
to br written by companies organized under the various chap­
ten. of the code. but the courts ha•c .also recognized the doctrine 
that insurance companies organized on one plan cannot operate 
upon another plan. 

The que~tion as to whether fraternal beneficiary ~ietiu may 
legally issue a twenty-pay life certificate has been rar~ed and de­
cided :~dversely to such societies by at least one court of last 
re50rt. This identical question was passed on by the supreme 
court of :Missouri, in lhe ca!oe of State ex rei Supreme Lodge K. 
of P. v. Vandiver, reported in 213 !\to. at page 1~. }ustrce Val­
liant, writing the opinion for the court, in denyrng to fraternal 
beneficiary societies this power, says at page 196: 

The uestion for our consid•·ration as: .I~ it law.ful_for a 
fratem~ beneficiary society to issue pohcres of hfe msur-
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ance of the kind above mentioned? * * * If fraternal 
societies have authority to issue twenty-year paid-up poli­
cies and policies non-forfeitable, there is no reason why 
they may not issue any kind of life insurance policies that a 
regular life insurance company may issue, and, if so, then 
they are in the arena of life insurance as competitors of the 
old-line companies with none of the restrictions that come 
from supervision of the Insurance Department and investi­
gation of their affairs, none of the deposits that the law re­
quire~ of the old-line companies for security for policy­
holders, and no obligations to pay the tax of two per cent 
per annum on premiums. A statute conferring such 
authority woulcl not only be vicious class legislation, but it 
would sanction a course of business obnoxious to the puh­
lic policy of the state in reference to life insurance, as set 
forth in our general statutes on that subject. 

The superintendent of insurance was right in refusing to 
grant relator a license under the facts stated in the petition. 

The law in Missouri under which fraternal beneficiary societies 
organized and conducted their business was, at the time the court 
passed on this question in the Vandiver case, supra, substantially 
the same as chapter nine, title nine, of the code of 1897, as 
amended by the 34th General Assembly. 

It is, therefore, the opinion of this department that fraternal 
beneficiary societies m this state cannot issue life certificates on 
the twenty pay plan. 

H. \f H A V'\TFR 
Attorney General. 

OPI:\IONS REL \TI:\'G TO AUTO\IOBILES. 

REGISTRATION OF AUTOMOBILE UPON REMOVAL FROM ANOT HER 
STATE. 

Registration or automobiles Is required In this state upon removal rrom 
another 1tate. 

June 8, 1917. 
T. \f. Rasmussen, 

County Attorney, Exira, Iowa. 

Dear Sir. I am in receipt of your fa,·or of May 31st with in­
quiry concerning whether a person who has paid a license fee in 
the state of Nebraska upon his automobile for the year 1917, may 
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operate that machine upon his Nebraska number in thi:. state for 
the same year after he becomes a resident of this state. 

It is the holding of this department when a man becomes a 
resident of this state he must take out a license in this state 
for his machine the same as any other resident of the state. 

The provisions of section 1571-ml6 only apply to non-residents 
of the state, and there are no exceptions other than non-resi­
dents. 

In your letter you suggest that this would be double taxation, 
but in this state the license upon an automobile is not a tax; it 
is a license. 

Section 1571-m23 provides for the registration of all motor 
machines. Section 1571-m25 provides for the registration of 
the licenses, and provides for the revocation of the license 
further that ''no new certificate shall be issued to such 
person within six months after ~he dat~ of ~uch conviction, 
nor at any time thereafter except m the d1scret•on of the secre· 
tary of state." 

\Ve therefore say that under the provisions of our statute, it 
is a license and not a tax, and it is therefore necessary for the 
person to take out a license under the laws of Iowa. 

H. M. IIA VNER. 
Attorney General. 

APPORTIONMENT OF MOTOR VEHICLE FUND. 

In making apportionment of the motor -vehicle rund the county auditor 
should always Include towuahlp road systems. 

May 31, 1917. 

H. E. Narey, 
County Attorney, Spirit Lake, Iowa. 

Dear Sir: Your request of the 21st inst., for the opinion of 
this department on the following proposition hac; been referred 

to me for attention: 

"A question has arisen in this c~unty as t? \~hat roads arc 
considered by the county ~uditor. m apport10nmg tl:e moto~ 
vt'hicle fund, as provided m sectwn 1~71-m32 of 1915

1 
sup 

plement Docs the auditor consider JUSt county. ron< !I or 
both co~nty highway and township roads? As th1s statute 
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is subject to two interpretations would appreciate it ·f 
would advise as to your opinion of the matter." 

1 
you 

Some parts of the section referred to, considered alone ar . . . , e not 
as clear as they m1ght be, but taken m connection with othe 
· b · r sec-

tions eanng on the subject I think the intent and meanin · 
free from doubt. g IS 

The section provides, first: 
"Ninety per cent of all !ll.oneys pai~ into the state trcas­

u.ry pursuant to the prov1s1ons of th1s act shall be appo 
ttoned among the ~ev~ral counties in the same ratio as th~ 
number of townshtps m the several counties bear to th t 
tal number of townships in the state." e o-

.When thfs apportionment is made the state treasurer shalt re-
mit to the county treasurers of the several counties the am t . oun 
so apportioned to each. 

Second: 

. ':The co':nty treasurer shall pay into the treasury of the 
ctt.1es and mco~porated towns in such county a portion of 
s~td mo.tor vehtcle fund to be determined as follows: Each 
ct~y or mcorporat.ed tow~ shall receive a share to be deter­
f!ltl~ed by t_he ~atto ~f mtles of unpaved streets within the 
ltmtt~ of satd cttY: or tncorporated town to the total number 
of mtles of public roads and unpaved streets within the 
county, provtded ho~ever, that in no case shall the aggre­
gate amount apportioned to the various cities and towns 
ehxceed ten per cent of the total amount apportioned to 
t e county. 

T hird: 

"An£ d~h apportionment to cities and towns shall be 
expen e Y them only for the purpose of improving the 
unpaved streets ~nd roads connecting directly with the 
~~~~1tyc~~~~~nshlp road. SJ:Stems, or by order of the city or 
t f d or commtSSIOn the apportionment may be 

0~~t erre to the county road cash fund and be expended 
e county road system." 

Fourthc 

"For the purpose of making h · . 
or town clerk shall fit . h ffic apportiOnment the ctty 
ten days before t e tn t e o ce of the county treasurer 
state treasurer a c~ef~a~e of the apportionment from the 
of unpaved streets ,r .t ~ statem.ent of the number of miles 
auditor shalt make vt~~n such ctty or town, and the county 
of highway in h a 1 e statem~nt of the number of miles 
incorporated to,!~~." county outstde the limits of cities and 
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Fifth: 
''The total amount of funds so received by the county 

treasurer, tess the amount apportioned to the various cities 
and towns, as herein provided, shall constitute the county 
motor vehicle road fund and shall be expended for the fol­
lowing purposes only: the crowning, drainage, drag~ing or 
grading of public highways outside the limits of ciltes and 
towns, and for the building of permanent culverts on such 
highways." 

The foregoing prov1S10ns of the statute provide for the ap­
portionment of ninety per cent of the motor vehicle registration 
fees received by the state treasurer among the several count ies 
of. the state, according to the number of townships in the re­
spective counties, and for an apportionment among certain sub­
divisions of the several counties according to the number of 
miles of unpaved streets in cities and incorporated towns and 
the number of miles of "public roads and unpaved streets," as 
used in one connection, and "public highways," as used in an­
other, outside the corporate limits of such cities and towns. 

Paragraph 5 of section 48 of the code, construing words and 
phrases, is as follows : 

"The words 'highway' and 'road' include public bridges, 
and may be held equivalent to .the words 'county way,' 
'county road,' 'common road' and 'state road.'" 

And in section 1511, we find the following: 

"The term 'road' as used in this code means any public 
highway, unless otherwise specified." 

And again in section 1527-s3 of the supplemental supplement 
this language is used : 

"The highways now designated as county roads by the 
plans and records now on file in the county auditor's office 
of each county and all county highways from time to time 
added thereto, shall be known as the county road system. 
All other highways in the county shall be known as the 
township road system." 

We have, as the law now stands, the "county road system" 
and the "township road system," but the roads included in each 
system may properly be termed "public roads" or "public high­
ways." They are none the tess pttblic because they are in­
cluded in the township road system than they would be if in­
cluded in the county road system, and, as sustaining the posi-
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t1on that all the roods and high .. ays embraced in the two ro~d 
&)'&terns should be cOn$idered in ~pporuoning that part of the 
motor vehicle fund '" he used outside the cities and towns, at· 
tention is especially called to the part of the statute which re­
quire< that the port on &\\ardc I to cities and towns <hall t.e ex­
pended by them only for the purpo;e of lmpro,·ing the un;>a-e<l 
streets anti roads cunnccling directly with the county or town· 
ship road systems. 

From the foregomg provi,ions of the se\·eral <tatutes cited 
11 is clearly appan:nt, I think, that all the roads, or highways, 
includtd in and which con>titute parts of tlw county road system 
nnd tl e townsh1p ro:~•l <y,tcm t<hould he considered in making 
the apportionment of the count} motor 'c tcle roa•l fund. 

]. W. SANVl'SKY, 
As•istant \ttorney Gen"al. 

MOTOR VEHICLE FUND. 

Failure of clerk 10 ftl ,.llh ··ounty treaaure.r ten daya ~fore uto of 
lpportJo.~MOIItl, a ~rtlfted ttllomont Of Dlr.!lber Of mllea of Ulp&\ed 
otr~~u. don Dot defeat ~bt to proportlot> ot motor nhlcle tund 11 '-t >­
maut J• !ll"'d haforE~ Aflpnrtlonmf'.nt I• D'l&de by treasurer 

January 31, 1917. 

C. R. Stafford. 
County Attorney, )lusatine, loy, a. 

Dear Sir We ha' e your lctt~r of the 27th in st., asking thio 
departmrnt for an opiniOn 00 the following fact:;: 

"Where the city or town clerk fatb to tile in the office of 
the county treasurer ten da)s bef,ue the date of apportion· 
ment from the &tate treasurer. a ct·rtifit·d statement of the 
number of mtles of unpa~erl streets" it han such cih· or town 
as pro,idw by section 1571·m32 of the 1915 su1;plementai 
<upplemcnt to the cC?<~e;, would the county treasurer be al· 
I?" ~I to pay sue~ ctty ats prop~r proportion of the motor 
'chade fund. pmnded, such certatied statement was filed at 
a later date, .. 

!~e section referred to is as folio\\ s: 
~ mety per cent of. ~II moneys pai<l int , th~ st~te trea<urv 

pursuant to tht.' provl<to!tA of thi< act shall he apportioned 
among the: se-:ernl cououes m the same ratio ns the number 
of to" nsh1ps I'! the: Se\ era I counties bear to the total num· 
ber of townsbtps m the state, s;ud apportionment to be 
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madL by the •tate treasurer on the tif't day of Aprtl ~nd 
the fir.t d;l\· of August of each ) car When auch apportion· 
ment ha<t Jiecn made the <tate treasurer shall forthwith re· 
mit to the Mate the amount of money so apportioned to the 
respective counties, and the county treasurer of each county, 
immedi.lteh upon recetpt of 'ucb mone\· sh:~ll charge him­
~elf therewith and forth Yo ith gi,·e notice "to the county audi· 
tor of the amount of money so rt·cei,cd. The county trea<· 
urer shall pay into the treasur) of the cities and incor· 
porated towns in such county a pc>rtion of said motor ve· 
hicle fund to be detc:rmined as follow:.: l~ach city or in· 
corporated to"n shall recei'e a share to be uc:termineil by 
the ratio of miles of unpaved streets witlun the limiu of 
s.'lid city or incorporated town to the total number of mtles 
of public roods and UIIJ>3' w stn·ets within the county; pro· 
'ided, how~ver. that in no case •hall the aggregate: amount 
apportioned to the various citi~s and tO\\ n~ c:xceed ten per 
cent of the total amount apportioned to the county, ,\nd 
such apportionment to citie, ancl town~ •hall be exptnded 
by them only for th<' purJX!SC of •mpro' ang the unpaved 
ureets and rood< connt<"tin~ dtrtcth ,.,th the county or town­
~hap road sv,tem>, or lw order of the city or to\\ n council 
or commi,slon the appnrticinmenl may be transferred to the 
county rood cash funcl and be ''"j''·nded on the county road 
srstem. Ilor the purpose of mak ng ,udt apportionment the 
oty or to" n clerk ,haJI file in the office of the county trcas· 
urer ten days before the date of the apporh•>nm~nt from the 
state treasurer :1 certified stalcrn<·nt of th~ number of miles 
uf unp:tHal street- wtthin sudt city or town. • • •" 

The purpo-e of that part of the statui~" hich make, it the duty 
of the city clerk to tile with the c .. unt) treasurer, ten day• before 
the receipt of the apportillllllll nt of the tax due his county from the 
state trcasur<r, a certified statement of the number of miles of 
unpnved streets withtn sudt City, is to c-mble the county treasurer 
to dc:tc:rmine the amount of the: tax. that shoul<l l>e apportioned to 
such city, and \\C are clearly ,,f the opinion th:tt the failure of the 
city clerk to ptrforrn such duty rnnnot defeat lhe city'6 right to 
its proportion of such fund, especially 1f the statement .. 'as 5Ub­

sequrntly-and before the apportionment was rn.tdc by the county 

trea~urer,-lik<l "ith him. 

Tite object nnd purpose was attained and no mjury or prejudice 
resulted. See Taylor ,.,, McFadden, 84 Iowa 262. 

J. W. SA~DU~KY, 
Assistant Attorney General. 



284 REPORT OF ATTORNEY OENERAL 

RIGHTS UNDER DEALER'S LICENSE. 

4 dealer wbo OW1l'8 only one anto cannot opente It Cor bill prlnte u 1 
wblle dlopi&Jinl a dealer'a Jlcen1e only. 

July 22, 1918. 

Hugh Stuart, County Attorne.), Dubuqu•, Iowa. 

Dear Sir: Your letter of the I Sth inst., addressed to Attorney 
General Havner, has been referred to me for reply. 

You a If whether the fo)Jo,.in..: provi,ion of Section J571-m14, 
Supplement of 1915, would prohib1t a dealer who owns only one 
auto, from operatin~ it for his private u~e while displaying a 
dealer's I nse only : 

Nothi~ in this section shall be con$trued to apply to a 
motor vehicle operated by a manufacturer or dealer for pri­
vate u<c or for hire, which said motor vehicle or vehicles shall 
be indhidually regi,tcred as provid.,.J, in sections se,·en and 
and eight of this act, but no dealer or manufacturer shall 
be requ•red to keep more than one car registered for his pri­
vate usc. 

While the Supreme Court has not had occasion to con~true that 
particular feetion of the statute, yet its prO\·i,ions are clea= and 
unamb1guous. \\hen the legislature plac•<l automobiles into two 
cla«es for the purpose of regi.tration, it had a definite purpose 
in view, and that purpose was to relieve manufacturers and deal­
er• in automobile- from the same burden imposed upon those 
who owned car, <olcly for pleasure. So that, when an automo­
bile is being operatccl on the public highway, whether it is op· 
erated as a dealu's car under the statute, or i' his individual car 
for hi• pri,-ate usc, it IS a question of fact to be determined 111 

~ach indiviclua1 case 

It occurs to u~. however, that reason should be exercised in all 
such cases, and where a dealer owns but one car, you should feel 
that he is violating the Llw before bringing charge< against him 
If he is using the car for his private use, then there can be no 
doubt that he is violating Section 1571-ml4, and to :noid the un­
certainty of a prosecution it "ould be to his best interest to have 
his car individually regtstered, and in the event of a •ale, the dif­
ference of the registration fee could be easily adjusted. 

W. R C. KF.NDRICK, 
Assistant Attorney GeneraL 
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REOIITRATION OF MOTOR VEHICLES. 

Rellll&nUon ot motor 1'1blcl• lllould ~rued wbere tba reeonb 
abo• tbat tbe ~~lalntlon tee tor allY pre•loua :rear Ia uapald. 

October 2, 1917. 

C. 0. Gunder .on. County ,\ttomey, :\orth\\1" ~. Iowa 

Dear Sir: Your favor of the 29th ult., addrcs<cd to the Attorney 
General, has been referred to me for reply. 

You ay: 

A per.on purcha<e$ a used car 111 1915 on which the fee 
was not paid for 1~13 _and 1914, ~nd h.e f~ils to pay the fee 
until he makes appilcat1on for TCg1<trat1on m 1917. Can the 
ecretary of <tate require and •h.ould I, as county atrorney, 

collect from the prc.cnt owner of the car the delinquent fees 
for 1913 and 1914 during which period he did not own the 
car? 

~tction 1571-m6, Suppltmmt oi 1913, pro,ides: 

Regi . .tration <hall be rene\\M annuall) in the same manner 
and upon the payment of the annual fee a< provided 1n sec­
tion for registration, to take efTcct on the first day of Janu­
ary in each year; provided, that the secretary. of state shall 
withhold the re-regi tration of any motor veh1cle the owner 
of which ohall h:l.v~ f.•il..d to r~1ster the same for any pre­
vious period or period• for wluch it ap(>ears that reg1•tra· 
tion should have been made, until the fee for such previous 
period or periods shall be p3;i<l. All c~rtiticatcs of rcgistra­
tion issued under the i\TO\'I<tOns of th1s act shall cXJllre on 
the last day of the calendar year in wh1ch they were ISSUed 

~rction 1571-ml, Supplement of 1913, defin~ the term "owner" 
to l>e "Any person, firm, association or corporation renting a motor 
,·chicle, or ha\ ing the exclusive u,e thereof • • • for a period 
greater than thirty day.." 

It seems to us that the intention of the legislature when enacting 
the foregoing provi<ioru was to make: all unpaid regi>tration fir,t 
follow the car, rather than follow the urious owners of the car 
during its years of existence. That intention then in view1.ng the 
term ''owner," as u,ecJ in Section• 1571·m1 and 157l-m6, Supple­
mmt of 1913, \\"'Uid ha\e a broader meaning than merely the 
"present owner," that is, the owner at the time registration is ap­
plied for and withheld by the secretary of state. 

The: Llw relating to registration of motor vehicles as found in 
Chapter 2 B, Supplement of 1913, and amendments thereto, being 
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penal in nature would also prohibit reading anything into said sec­
tions and rcqui~ a strict construction. 

\\" e arc, therefore, of the opinion that the above sections compel 
the secretary of state to "ithbold the re-registration of any motor 
vehrcle "hen the rl'\.-ord> rn hi:; office show that the registration fee 
has not hr<-n paid for any previous period, and that the person 
appl)ing for re-regi!lration mu>t pay up all back fees, regardltl.s 
whether or not such applicant owned the car at that time. 

As to the lien on the car for unpaid registration fees, such lien 
woul<l, of cour>e, attach from and after January l•t, 1916, only. 

W. R. C. KENDRICK, 
Assistant 1\ttomey Genrral. 

FEE OF COUNTY ATTORNEY FOR COLLECTING AUTOMOBILE 
LICENSE FEES. 

C<lunty attorney not entitled to commJ01lon In colleetlng automobile 
tranafor reeo. llec U7t-m. aupplement Ul6, appllea only to license reeo 
Sec. IS<I·m~ does DOl provldo for eounty attorneya coil ttnc traDafer fe.. 

July 24, 1917. 

C.ny It Mad:. County Attorney, Stonn Lake, Iowa. 

1k"ar Sir: Your favor ol the 18th inst., addressed to the At­
tomt) General relatl\'e to a construction of Section 1571-m7 o( 
the 1915 Supplement, regarding commiso1on, due the County At· 
tomey fur collection of ddinquent automobile license tax has 
been rcferrtd to me for answer. 

As we understand i1, it rs your claim that by virtue of this se("· 
tion you are t'ntitlN to a ("On· mission of ten per ("tnt upon the col­
lection of the transfer fcc 

You ;\ill notice that said section, after providing for the amount 
of hcen<e tax \\htch should be paid upon automobiles further pro­
vidt·s: 

"It. lull !'c the dUly of the county llttomey to cc.: 1 .. 1 th• • 
fcc~. mcludrng; nil p~nalties provide<) by law, the county at· 
tnmcy In r('C~we ttn per cent nf the fees and penalties thus 
collect<'d a, hrs full rompens:~tton in the matter." 

It IS furthtr pro,uled hy snid section: 

ulnunediatd) upon collecting an) liccn-e fee, the said coun-
t) attorney shall execute to the party paying same a receipt 
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therefor, showing name of pcr>Q!I paymg the amount, show­
ing the amount thereof and a general description of the car 
upon which paid, eiving make of car and factory number 
and the persons so paying t':lme n~~y forward •uch receipt 
to the secretary of state with his application for registration 
and the secretary of state 6hall thereupon register said car, 
charging the county attorney "" i«umg s:~id receipt, w1th 
the amount thereof, proper credit tn be made when remit­
tancr i made by said county attorne) ." 

You will observe that this section deals wholly with the licen•e 
fee and makes no reference whatever to the transfer fet• 

Section 1571-m9, Supplement of 1913, ha• reiercnce to the trans­
fer fee and is as follows· 

"Upon the sale or tran;fer of a motor vehicle regi. tered in 
accordance with the provision; of thi' act, the vendor shall 
immediately give notice thr.rcof \\ith his name, postnffice ad· 
dress and registration number and the name and addresa o( 
the vendee to the &ccretary of state, and the venrlee shall, 
within ten days after the date of such sale or transfer, notify 
the secretary of state thcn:of, upon a bbnk fumtshed by him 
for that purpose, st."ing the narne. postoffice acldre<s and 
business of the previous O\\ ner, the number under which such 
motor vehicle is r~sterN and the name, postofflce add·' , 
with said number, 1f 111 a city. iudu•lcng county an.J bu•i · 
addre•s of the vendee. Upon liling ~uch ~tatcmcnt duly ver­
ified. such nndee <hall pay to th~ •ccrctary of state a Icc 
of $1.00 and upon receipt of ,uch statement and (ee the aec­
retary of state shall file such statement in his office and note 
upon the rcg1stration book or index •uch change in owner· 
ship." 

You will observe that there is nothmg in this section impoJing 
any duty or conferring any authority upon the c:uunty attorney. 
There is no provision by which thts fee Jhall be paid to the county 
attorney nor that he shall receipt therefor. 

So far as we have been able- to 6nd, the only section which tm· 
po~s any duty or confers any authority upon the county attorney, 
"nit rek·ence to the oollectton of lceJ, is Sce11on 1571-m7 oi th• 
1915 Supplement, and has reference only to license taxes and not 

to transfer fees. 

You will observe also that the section providing (or transfer 
fees as<umes that the car has been prcvio,uly regiHcr~d. """h 
could not be unless the license tax had IJcen p:tid. 
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Jt is therefore the opinion of this department that Section 157!­
m7 of the 1915 Supplemrnt ha• rderenre only to license taxes and 
that the county attorney is not entitled to a commisSIOn on the 
transfer fee thereunder. 

It is also the opimon of this department that under Section 
1571-m9, Suwlement of 1913, that no dot)' i, imposed upon the 
county attorney to collect Juch tran~fer fee and no authority given 
him to receipt therefor, and he is not thertfore entitled to any 
commission thereon. 

H. M. HAVXER, 
Attorney ~neral . 

01'1:\IOXS HFI..\'1'1::\G TO CllltD WELFARE. 

DEPENDENT AND NEGLECTED CHILDREN. 

The court orderl,. a dependent or oealeeted child committed to a atate 
lnatltuUon hat no rurthor authority. 

February 26, 1917. 

W. ]. Dixon, Ch~irnt.'n Board of Control. 

Dea1 Sir: \\'e ha\C your request for the op1mon of this de­
pa~tmtnt as to your .tuthority and duty where courts in committing 
~htldrcn to the Sold1ers' Orphans' I lome at Davenport, include 
m or attach to the ordt r of commitment a right or reservation to 
make sub ~U< nt and further ordtrs in rdahon to the child com­
mitted .• and \\hirh, m thr Judgment of the board of control, does 
and may ~eriously tmpair the carr) ing out of the plans and reJ;Uia· 
I1<X1S adoptrd lor the care and custody ol the children committed to 
the institution and the management tlu~reo£. 

At this time "e "~II not attempt to discuss all the features of 
this ca~e or set out the reasons upon wl1eh ,~e base the conclu>ion> 
arnved at 

. Section 254·a 20 of 1913 Supplement to the Code, confers upon 
Juvmile courts the authonty to conurut d~dent or neglected chil­
dren to a suitable ~tate mstttution, of wh1ch the Soldiers' Orphans' 
Home at Davenport is one, and \\hen so conunitted they become 
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wards of the >L'\te ami &ubj~t to placement and contract by the 
supenntendent of th..- m~tituti<•n, w1th the written appro\ al of the 
board of control, n• provided m Chapter 6. T1tle 13 of said Sup­
plement, and we are of the opinion that the court ordering the com­
mitment of a dependent o r neglc:ctrd ch1ld to such home has no 
authority to retain juri!>d1ction ol the cause for future or further 
order' therein , or to attack to or mclude m the order of comm1t· 
ment thr rcsen-atien or nght to m.'ke further or sub,equent orders 
in relation to the child committed. In other \\ords, that the law 
conferring ju!UOICtion upon the court in these matte" and author­
izing the commitment (If dependent or neglected children to the 
home at Da\enport dncs not contemplate that the court shall retain 
JUrisdiction of the cau~e for any purpose whatenr, but, instead, 
that the court's" hole duty has been performed when the ch1ld ha~ 
been placed in the cu.tody of the home, and that the superintend· 
ent, under your advice and in•trucllons, would be ju;.titied in re­
fusing to accept or receive into the ins\ltution any child sought to 
be committed thereto by a mittimus containing any such reserva­
tion. Nothmg herein, however, <hould be construed to prevent the 
court, ordering the commitment, or any other court having juri'­
diction, to rel(·ast· Mtch child to 1ho<c whu \\ould be nble to C>· 

tablish their rijtht to it' custody upon the institution of a new and 
independent proccctling by habca> corpus, when the situation or 
conditions requiring the child'a comnutment have changed and 
this right would cxi~t alter u well as before the child has heen 
placer! unclt·r articlt·s of agreement . 

]. W SANDUSKY, 
Assi<tant Attorney General. 

TREATMENT OF DEFORMED CHILDREN AT $TATE HOtPITAL. 

When defonned olllldren are commltt~ to the •tate hotpltal bY order 
of court, commltw<lllt Ia DOt tormlnated by removal of pareate from thla 
lt&lfl. January 26, 1917. 

\\' T. braham, !inpenntrndent UmverSJty Ho<p1tal, Iowa City, Ia. 

Dear S1r: l\.lr A H Da,.UOn, sc:cretar) of the executi'e coun­
Cil, has referred to thts dcpartmc:nt your letter of the 18th instant 
v.hercin you request an opmion on the follcn,ing facts : 

In the case of a patient under treatment in the Ortho 
~du: Department, committc:d under the Perkins act, the 
parents rcmO\ mg from the state, would treatment h3\ e to 
be ternun:~ted at once unless the puents would express 3 

willitti,rness to pay? 
•• 

l 
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The JO-Call~•l l'rrkin> .\d i~ an :un~n<lmt>nt to the Ju,·enile 
court statutes and IS t.•mbraced in Sccll<•n• 254-b to 254-1, Supple­
mental !>upplemenl to the Code, 1915. Sections 2$-t-b, 25+<, the 
firM paragnph of 254-d. 2$-t-e, 254-f and 254-g are as follows: 

~t.'C. 254-b 'I hat an} d1str1ct or <uperior court of the 
state, or any JUdge thereof, sttling or acting as a juvenile 
<:0\HI, as prmtded by law, may on his own motion, or on 
complaint ftled by any rrobation offi~r. school teacher or of­
ficer, ~upermtendent o the poor. or ph) <ician authorized to 
pr:~ctice Ins profession in thr stale of Iowa, alleging that the 
child named the rem •s under stxle~n } ears of age and is 
aftlicted w11h some ddormity or suffering from '>Orne mal­
ad} that can probably I~ remedied, and that the parents or 
other persons legally chargeable with the 'upport of scch 
child are unable to provide means for the surgical and medi­
cal IH':ltmcnt and hospital care of 'urh child, shall appoint 
som~ phystcian who shall personally examine said child with 
respect to iu malady or deformation. Such physician shall 
make a wrtllen rrp(trl to th~ court or judge gwing such his­
tory uf the case as will hi' hkt'\y to aid the medical or surgi­
cal treatment of surh clrlurmity or malady and describing 
the same. all in dctatl, and Uating \du·tlwr or not in his opinion 
the <ame can probably he remedied. Such report shall be 
made wtthin such time a' may b~ fixed by th~ court, and up­
on blanks to he furni.hccl as hereinafter provided. The court 
or /"udgc may al<a at>point ~ome suitable person to investigate 
a1H report on the otht·r matter, charged in said complaint 

Src. 254 c: UJ>Oil the lilin~ of such report or reports. the 
court nr Jlldt::e shall fix a day iur the hcMing upon the com­
plantt ;ul<l shall cau <' the parent or parents, guardian or 
oth~r per~·n having the lt·gal custody of said child to be 
sen c•l w1th a notice of the he~mng, and shall also notify the 
county attorney, who shall appear an•l conduct the proceetl­
mgs, anti upon the hearing oi ~uch complaint evidence rray 
be mlrodu~ed t\nd if the court or judge find, that the ,;aid 
chtld is suffering from a deformitv or malad,· which can 
probably be rcnt<'dted by medtcal or SUrgJca\ treatment and 
ho<pttal care nnd that the p:trent or parents, guardtan or 
other person legally chargeable with hiS support " unable to 
pay the expen cs thereof, the- court or JU<lge, w1th the con­
~ent of the parent or parents, guardian or other per•on hav­
mg the leg:>.) custod) uf ouch ch1ld, shall enttr an order di­
rtttmg that the •aid chtld slull he taken or sent to the h , . 
pita\ of the mcdu:al collq,:e of the state uai\er>it~· of Jo''" 
lor free medtcal and ~;urg..-al treatment and ho,pttal care 
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Sec. 254-d It shall he the duty C!f. the person in cha~e of 
the ho~pital of the cell~ of medtcwe oi th~ _,ta~e umver­
,itv. or other person de:;tgnatr<l b) the auth?nttes ·~ con~rol 
0

( said medical college. upon JUch chtld bemg recewed mto 
the hol<pttal to lifO\ i<lc for such child ti 11\~tlable. a t:ot or 
bed. or room in the hospttal, and. such _person sha\1 also d~­
"gnate the clinic of the collq:e ot medtone at the ;state um· 
~crsity ho!pital to "hich the patient. ~hall be a•;t!:'led for 
trc:atmcnt of the defonmty or malad) 111 ~ch parttcular ca~e. 
* • • •. 'ec. 254-e. ~o compensatiOn 5hall be charged by .:.r al­
lo;ed to the physician or ,urgeon or .nurse ...,_ho -hall treat 
surh patient other than the compensauon recel\ed from the 
uni•ersity. 

Sec. 254-f. The supermtendent of the ul!ivc~stty ho•pital: 
ur other person delitgnat«l by. the authontte' m control o~ 
the univer it\· coll<gc of meJtone sha\1 keep a c:orrct ac 
count of the' nw<licine. treatnu nt. m:rsm~: and mamtenanhe 
lurni•hed to s:wl patu nt, anti shall >Ct f<>rth therem t 

1
•
1 u:tual n·asotl.lhle .uul necessary cost there~f, and ".~a 1 ;nak~ ~nd file with till' secrrtary of the exccutl\ c counc• " 

the state of Iowa an itt·mitc<l sworn statcmtnt: as far ~s pos­
sible of tlw expcnst· s,, incurrul at •au\ ho•pttal oth~r that! 
the irce n1c1lic;ol .mtl .url:'tcal treatment and nur•lll!!j ~ 
ht•rcinbelore providt<l, and •aid statement ,hal_\ be ma< ~ "r 
conformity with rults l>rescrihe•l b)· the execUII\c cuunct u 

the stale uf Iowa. 
s.. 254. The secretarv of the executive council of ~he 

st~t~";,f lm~~ •ha\1 pre cnt the ~;aiel statement to the _executiVe 
council w hie h. upon hem): satt<licd that th~ h,"1

1

1e ,;.s c~r~~~ 
ancl rc~:wonahlc shall appro\ e the same, :m ... > :\ tree 
' · ' •· 1 1·t of t:\te unnn the tre:~surcr w:trr.utt5 111' clr!l\\ ll uv tte all< I or . ··-: 11 . I I m 
of •tate fur the amount of such btl\s as arc f C)\\~ dJO 
lim~· t" time, an•l the said warrant> shall be or('~[ sta~! 
t!rnwn by the au<htor o£ M:>te to I~ 1:r:sb~e~1~1 p~~ed to 
uni\l,r5tty of Iuw.< and the same s a d for 
the crt<ht of the Ulll\tr tty f~ls.~·:u~,t~~~t:~~:~r~r of 
the <upport of t~e unl\erSity •P• ' ml funds of the 
state shall Jl3Y satd warrants from the gene 
state not oth<'fwt e appropmtetl 

The e\ldent purpose and antcnl of thts act ts to provtde f~e~ 
medtcal and surgical treatment and hospital care at the ho pltl 

• . d h'ldren afft1cted wath de-
at the state unn crslt) for tn tg<nt c 1 

• ... b 
. h lad• who are comnutt= ) formtly or suffenng \\It some ma , 

the court for such purpose to such mstttutton . 
the restdence or dom•· 

It is true that a a general propt:J$tUon h 
f L. or chtldren but an t IS 

ctle of a 1oarcnl fixes that o tm:lr nun 
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instan<e, the child is comnutted to the in,titution by the order of 
a compc!tent court and the temporary, or even permanent, remcval 
of the parents from the &tate cannot affect the order of commit­
ment, and we are of the opution that in the ca•e referred to the 
remo_val of the parenta from the 5tate cannot, of iL<el£, termirate 
the ume fixed •? the commttment and that the treatment required 
should be contmued the same as though •uch removal had not 

taken pl.tte 
] . \\'. SANDUSKY 

'\~i<tant AttorneJ Gen~l. 
CHILO LABOR. 

A torema11 ot a plallt, wbo N a o a po.rt owaer. may employ bta OYII 
cllll~ under tourr.on rta,. ot ace 

August 2, 1917. 

.'1.. I- U nck, Commis inner of Labor, Sute House. 

Dear Sir · I have your favor of the 24th It k' for an • . u ., a< ong 
opmuln upon thr follo11 ing qucstioru: 

I. . l!ncler thoi provi~ion, can a foreman of a plant wh() is 
a ft<><kholclrr ur Mttallf~1rt owner employ his own minor ch.ld 
when under fuurlr~n years of age? 

1 

2. If w. can a foreman who is a stockholder or small p I 
"'' m·r when· he IS <>nc of .a number of foremen workin :~~­
<llr a lllallagrr or •uprrmtcn<lcnt. emplm· his own ~'lild 
w u·n un<lrr fourtrrn ) 1-ars of age? • · 

_An op1111C•Il upon th" foregoing que lions is asked in connect' 
\\tt~ the last paragrah of !'cellon 2477-a, Supplement of 19,~5n 
"htCh muh as folio" 1 : ' 

l>r~h:b~;;~~ !h:~~~~ot1ht g 10 thka• section shall he con5 truc:l as 
h rom wor tng m am of the above estalr 

b
l lnhtent or OCCU~1liOn5 \\hen such arc 01\ ned or O""tated 
) <tr own parr.nts. .-

Bouvier's I.aw I>tcttonar) defines "o" ner" to be "one who has 
:~~·~: ;:er a thong, TQI or JKr nal, corporeal or incorporeal, 

. bo 5 a nght to enJOY and do \\;th as he plea•es" Bou 
\ler bsola ~:~ys that "the word '0\\'ller,' "hen used alone impo~ 
an a ute owner:' • 

It ha• also been held that an owner as one who ha' a le I . 
or uclust\e lllle to a tythmg, and the \\Or<l ·'o ... 1!3 nght 
mous "tth the W< rd "propnetor." wner '' ~ynony-
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'I urncr •s. Cro<s, ·rex. 211(. 

Corporate property is O\\ ned by the corporation, and not by 
the stockholders. Stockholders own the stock m the corporation, 
and are entitled to dl\;dends on their stock, ii the property of the 
corporntion is intelligently nnd prudently handled 50 a> to pro­
du(e dindends; but the property ttscl£ IS owned by the corporation. 

The term "operute'" is used synon)mously with the word "con­
trol." !·or instAnce, a ~tition in nn action again>t a railroad for 
personal lllJUries alleged tbat the ratlrmd company •·u ed and 
operated" a certant tum table, and it was there held that the word 
"operated" was tqtm'lllent to using the word "control" of said 

tum table. 

;\agel \S Mt •ouri Pacific R) Co.. i5 Mo. 653 

It wa<~ eviclcntl) the intention of the legislature, when enacting 
the child labor la11. to protect the children of tender age and 
prohibit their rmpln) mcnt tn cerL'ltn indu•tries, cia s-ed more or 
le$~ dangerous to thtir health and limb. as well as injurious to 
their mora h. ,\tt<l "ith that thought in view, the legi•lature evi­
dently concludr.l that tlw health and m•>rality of the child under 
fourtetn y!":lrs of "1:~ "''ul<l be more or less protected when the 
owner ur oprr,,tor uf tlw r•tahli•hnwnt. 11 herein the chiltl w:t< 

employed, ",,, the p.trt·nt of .ti<l chtl<l. For that reason, the leg• 
islature must h:tl !' mserte•l the 'xccpti n found in the conchtrling 
paragraph of "" ll• n 2177 <It, wpra <:o that unless the parent of 
the <:hil<l empl<I)C<I in a ghcn bu iocss or industry is al•o the owner 
or operator of said cnt• rpri e the foregoing exception dot~ not 

apply. 

Ho"c•cr, it " fair to assume th:lt the l~bture did not in­
tend to limit tl at o\\ nershtp to n sole owner• hip; but that if &uth 
ownership wns of such a character a to gi•c the parent a voice 
in the pobcy and management of said bu 'ness or indu try, and 
said parent nctuall) htld a a;uper,,sory po 1bon iD the operation 
of said plant or bu me s, such as general manager or suputn md­
rnt of brge co~ms. or foro:man of II ones, so th:lt be could 
watclt O\"Cr his chtld ami !urntsh hun or her more protection th:ln 
the child \\Ottld ordinarily recCI\'C fr m an absolute stranger, then 
and in that event, uch ownership c mcs 1\ ithm the exception 

nfore33ill 
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Therdor~. appl~1ng the foregomg rules, deci•ions, and reason­
ings to your questions. the natural conclu>ion would be that the 
foreman of a plant, "ho is also a stockholder in the corporation 
operating said plant, would not l>e con•idercd an owner or operatOr 
within the meaning of ~ion 2477-n, supra, but that a foreman 
who is also a small part o"ncr of sa1d plant, \\ould properly be 
considered an owner or operator "ithin the meaning of said statute. 

A< to the s«ond question, the facts stated therein would not 
brmg the foreman w1thm the exception of the <tatute and your 
second question must therefore be ans" ercd in the negative. 

\\'. R. C. KE~DRICK, 
As<i,tant Attorney General. 

EMPLOYMENT OF MINORS. 

Employm•ot of minora u carrier b011 dt1cuoaed. 

March I, 1917. 

W. H. Knott, Circulation ~tanager, Chnton, Iowa. 

Dear Sir· Rrplyin~-: to your tstccmcd favor of recent date, 
a~king for an opinion from this department relating to the matter 
of carrier boys in Clinton and the Iowa Matutes regulating the 
employment of minors a' 'uch C"arricr,, beg leave to advise as 
follows: 

Under the iowa statute$ no boy under ciC\cn years of age, nor 
girl under eightr<·n yt-ars of ·'J:C. rxeept in exceptional cases and 
upon 1~rn1lt by lhe supernllendcnt of schools, or person authorized 
by him. upon sull•cirnt &ho\\ing made by a judge of the superior 
Or municipal court, hall be employed in connection with street 
occupations such ns n distnbUiion ur sale of ne1upapers in cities 
of ten thousand 10 population or O\cr. 

Further, no boy between cle>en and stxtttn year~ of age shall 
be so empiO)etl unless he comphes "ith all the requirements for 
the issuance of such pem1its, except the filing of an employer's 
agreement, and, provi<leJ further, th:u the school record requi red 
sh:lll certify only tlut the boy is regularly attending <chool and 
that the ,.-ork m ,. hich he wtshes to en.,"llge•" ill not interfere with 
his pr01:ress at school lJpoo compl) mg "itb the requirements re­
g:trding pennits, boys of the abo'e age can be employed between 
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4:00 a m. and 7 .30 p m. on 'chool day' when school is not in 
'e"ion. and during th< •wnmcr acahon until the hour of 8:30 
p. m. (::O:ec . 2477-al :-upplc:nu:ntal !'iupplement to the Code. 

1915.) 
A work pcmut h.~ll be issued only b> the su~rintendent of 

schools or b) a peri!<>n authorized by him in "nung, or,. whe~ 
there i, no ~upcrmtendem of school-, by a pcr~on authorued m 
writmg by the local school board in the community ~vhere such 
child resides. upon the appheation of the parent. guard1an or cus­
todian of the ch•l,t d<~inng such pum•t (Sec 2477-d Supple­

mental Supplement tu the Code, 1915.) 

No permit •hall be issued. except as hcrtmbefore menti~ncd, 
until the penon authonze<l to ;,3ue work. perm•t~ has recen·ed. 
examined. apJ>ro' etl anti file•\ the followmg papers. duly exe· 

cuted, namel) : 
( 1) 1\grccment by employer to give the child employment and 

describing the character of work. 

(2) Sch•>Ol record of the child. 

(3) Certificate of medical inspector of schools or physician 

showing physical examination. 

( 4) Evidence showing •aid child t~ be of sufficient age. (Sec. 

2-177-cl Suppll-mrnt~l Supplcn1rnt 191J.) 

A duplil"atc of enry work J><:rmit ,hall be filed with the com­
mi< ioncr of labor bct\\et"n the fir<t and tenth of the month fol­

lowing the n•onth 111 "hich •t i• is~ue<l. 
\\'e ~re. therefore, of the opini•1n that no boy under eleven and 

no girl under eighteen years of age cnn legally be_ e~•ployed as 
earners of 11, wspapcrs up"n the public streets of ~ e~ty 111 Iov:a of 
a popuL,tion of ten thous.~nrl and over, ~xccpt 111 extrao~mary 
cases; and then. only UJ>On ptrn•ission granted by ~he su~nntend­
ent of schools in the city "here &uch en~ployment ~ des ~ted. af~er 
sufficient showing has heen made l.y a JUrlge of enher a supenor 

· "pal court Further that no boy betwttn the ages of Or lllUillel • • 
eleven and 51xt<'t"n year~ can be legally 50 employed. except upon 
permit, as above set forth. b~ng first obtained and certificate there­

of duly filed .. ith the oomm•u•oncr of labor. 
W. R. C. KE:-IDRICK, 

Assistant ,\ ttorney General. 
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OPINION!> REI. \TI~I, TO COU~TY OFFICERS. 

QUALIFICATION FOR MEMBER OF BOARD OF SUPERVISORS. 

Tile maller of tbe ruldea e of a mcmbor or tbo board of tape"IJora 
~d~!s~"' bls Quallftc:atlcm tor holdlnl: omce discussed aad reoldon.,. 

January 20, 1917. 

Hugh Mossn1:1n, County Attorn~). \'mton, Iowa. 

D~ar ::iir R~plymg to ) our esteemed inquiry of the 8th in­
stant, relative to the n. I I Stickne)' matter, beg to adYi~ that 
from the f:lcts stated m )OUr Idler, it is the opinion of this de­
(Xlrtmcnt that ll!r. Sticlcncy was legally entitled to qualify as a 
member of the board of sur!frvisors of your county at the time 
he attempted to qualif), in January 1917. 

Section 411, Supplement In the Co<le 1913, •pecifically provides 
_that no meml~r of the board of supervisor• shall be elected who 
~~ a _rcstclcnt of the &fiiiiC township with ecther of the membe 
hold~ng ~\ cr Tlu rdon·, the• prunary qm• ·tion ddermining ~~: 
q~1ahtic.1!um of \lr. Stkkue·) iu this case• i§ that of residence. 
1 o con !clute :t rc ukn,·c, u employed in the election statutes, t here 
must be not only the• fact of abode, but also an intent to make it 
a pernrnn~nl ,hom~ It occurs tCJ "' that the true rule in determin­
Ing a persons rc 1deuce 1s as laid drmn m State vs. !\1innick I S 
Iowa 121. 1hc court, ,1t page 12 1, says: ' 

f6 \ m:m may ctually st.~y and soJourn in a town,hip for six 
h ) mon~s and &ttll not be a rt idcnt of such tow n•hip wd 
• by a r 1dent \\hen he has not sojourned a week. It 
IS ! e mtcntt n of the part) that is the rule. It mu•t ~ a 
~·I nee '" tood fatth. A ~otcr n1:1y come into a township 

rc m t ere ten ( 10) da)S or longer, for the -ole r-
~ of votmg, "11h no mtentton of remaining and yet~is 
~ I nee I n t changed. And then he lrJa\' rm~~.-e into such 

" 
1
1 rp ~~!'<>fiur ~fore he, offers his '-oie. and if such re-

m ''~~ . ""'"' de he as cntulcd to l'Ote. • • • \ me e 
P~t !ntention of rcmo~ ng from the place L- • r mav ~1d does t ha \\ncre a penon 
a • h no c nge &uch rc<1dence: but to come to r CC Wit DO mt t1on Of n:nuimng, \\lth the purpose of 
d U":tln:: fi: 1500~ adenc~e t~:;:'ry object as accomplished, 
Journcr and t d per n 1s a temporary •o-
tion laws no a ~~ cnt Within the meaning of our elcc-
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A ase which \\C bdic'c to be squarely in point with the case 
at bar, is the case of Hohinwn \S Cbarltton, 104 Iowa 296. In 

that ase the court says: 
The e\irlencc &bow, that t~ plaintiffs moved to Humboldt 

for the purpo c or educating their childrl'll, and mtcndcrl. as 
1100n as tht> Yi:tS accomplished, to return to the [ann. The 
stock was sold, but the 1mplements were Tt'tained for somr 
ti'!le· and fin.~lly d1sposetl of bccau e nothing could ~ ob­
tamcrl lor th<:lr u•e. \ harrow. com culuvator, and plow 
were kept and the last rcpatrrd in the summer of 11>'93, with 
a view of using 1t the following spring. Robinson repeatedly 
refu ed to scll or e~changc the bnd. giving as a reason that 
he ~xpectcd to mo'c on it apm. He dechned to rent 11 for 
mor~ than one )'Qr, because he C..'<J?«ted to return. The 
family arranged to do so in the spnng of 1894, whe-n the 
son "as 1<1 ptrfurm the farm "ork. :md Robm•on conunuc 
m hts employment as travchng saleWJan. ~o other hvme 
was purcha$!'<1. Both K bm•on and hi, wtfe testif) to their 
mtention of moving hac-l< to the farm, and that thi. wa• their 
abidmg purpose from the tun~ thr.y went to Humboldt. in 
1~. to thr. d:ltc .,( the1r son's dr.ath in ~eptembcr, l~.l. is 
fully e!tahh htcl hy the ev1dtnce The teotimony of alleged 
•tatcments "'"l admission• eithe·r rrlate to a tune •ubs~ 
<JUt· Ill to tht• cle, nr e·l•e is di,.rcditcd or overcc1111C hv the 
weight of cviclem·c. That Hnbinson talked about exchan~;e 
of proptrty w1th thn<e prormsing a trade. or said he wa• 
nut built for farming. or 5tatcd wh.~t he con•iderccl the hnd 
worth, if truc. doc• 1101 e•t tbli•h his purpo<~ of al,~nclo111ng 
it, when wn•idrr~d in the light of the Sllrrounding circum­
'tances. Be vot~d in Humboldt in 1!>'91 and this IS a verv 
~trong ctrcum•tun~c tending to show a permanent change of 
rc!idert('r.. lie txpla109 it, hoYir.vcr, hy !<aying he suppo eel 
one might vote '\'here he resided temporanly and got his 
"ashing done" 1lu! erroneous imprcsston is quite common, 
nnd we cannot rq:nrd the mere fact of •-oting Ill a J>rectnct 
other than that of the homestead conclu he of an intention 
to ab:andon it 'Jb pont "a• not dec1dcd m Painter \'S 
'teffcn, !!7 ICJwa. 171 nnd was not regarded controlling m 

Conway \S. !l:ichol (Iowa) (71 ~ \\'. Rep 183) While 
ns a general rule, a man "1U be presumed to reside where 
he aericsrs the nght of suffrage, this is subject to such ex 
planations ns will •how the rt:ll mt~ntion of the puty in 
rcmovmg from 1~ fonncr res1dencc. ~hether animo re.er 
tend I. 

The rule adopttd 111 the foregoing case 113s been unnersally 
followed by our supreme court See Vanderpoel vs. O'Hanlon. 53 
I owa 2-16; State "'· Sane, 129 Iowa 122; State vs. Van Beck, 

87 Iowa 569. 
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Whit~ from your stat~mrnt of facts we \\Ould hold that the 
re<~denct w.u neHr chan~d. y<t r~cn if there was any impedi­
ment at the tm1e of deetiun, to the •tualitication. and that was 
removed ~t\Hen the tillll' of h1s dect1on and the time he sought 
to qualify. he would still I~ able to qualify. In $uppon of this 
propo ition \\C roll )OUr attention to the ase of State vs. Van 
Bed, 87 Iowa S(f), at JGge 5i9, \\here 11 is s:~id . 

Disquahficauon rdatcs to the t•me of a--umil!;{ the func· 
tions of n n1rm~r • • •. If the appellee', di.ability was 
rcniO\ed, a~ allq;al, he 1\'lU c~-rtainly capable of being sheriff 
or acting as sheritl ami of hold:ng the office of sheriff. Ir 
,·amtot l.c: saul 10 &u(h case that he was incapable of ~ing 
elected or mehgtblc ns n candidate or tncligible to hold office. 

As•uming that the facts statt•d in )our lctlt·r arc correct. D. 
H Stickne\ \\'liS a r~idrnt of Taylor town-hip at the time he 
sought to •Jualify as n member of the board of supervi<ors, and 
m our opini• n h~ was rntltle<l to •1ualif~ and sene as 5Uch mem­
ber of the bo.1rd of supervisors of Benton county. 

II. l\I. HAVNER, 
Attorney General. 

MEMBER OF BOARD OF SUPERVISORS CANNOT BE INTERESTED 
IN FURNISHING SUPPLIES TO COUNTY. 

Whtre a mt\mbrr of tho hoard of 8Uilcrvlsora ta alao a member of a 
eo·partnerohlp. •och co·pllrlnerthlp It precluded from handling a contract 
for cement tor wnstrucllon of brtdgea and eulvertt tor county work. 

March 3, 1917 

~laxwell o\. O'llricn, Countv \ttomc}. (),kaloo~a. Iowa. 

Dear Sir. Your fa,or of the 1st itutant. addressed to the 
attorney general. has ~m referred to me for answer. 

• In )vur letter )UU state that n member of the board of super. 
~tsors of )OUr county 1~ a membtr of a co-partner-hip which ha< 
the exdustve nght 111 tl1.1t terntory to handle a certain brand of 
ttment \ ou also •tate that some months ago thi, co-partner•hip 
~de a contract \\ith th~ <"enl<"nt eomp:my to job their product in 
thiS dtstnct; that the bo:ard of supervi rs accrpted the bid of 
a contractor to lmal<l bndcc• a01l cuh erts for tl~ countv and that 
thiS contract wa Appro\cd b) the ht•hwa\ commi,sion. · You ai<O 
state that the man 1<1 whom th1s eontr:. t was let Wlh to furni•h 
all the matenal he IS to li5C and that he '"shes to bur thi' particu· 
lar brand of cement winch ts now bemg jr.bbed by the co-part-
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ner~hip of which a member <1t the board of •upervisors is a mem· 
bcr, and \OU a k w hethc-r or not the fact that the mrn~bcr of the 
board of .sup<'nisors is al'o a member of the cG-partner-hip hand· 
ling this cement. which this contractor wishe, to u.>e in the eon· 
-truct1on of bridges and cnherts, would preclude the cG-partner­
ship from selling the cement to the cootractor under Section 468-a, 
Supplement to thr Ca<lc, 1913 

In reply we h.wc to say that th" department i' of the opmion 
that the c<>-J>artnt"r-hip of whtch the membe-r of the hoard of 
supervisors 1S n mrmher would not be authorized to >ell thi• ce­
ment to the contratt<lr. The <ectinn !O which you rder expre•-1~ 
provi<lu 

~lemhers ,,( hoar< IS of <upen i-ors and hlwn•hip trtl't~e• 
shall not b\t)' from, sell to, or 111 any manner ~orne part!e'• 
directly or imhrectly, to any contract to .ru~msh ~uppltes, 
material, or labor to the county or town•h1f m wh1ch they 
are rC1>pcctiHly mcmhrro of such board o superviSOrs or 
townshtp I rtbtt·cs. 

lt i, the vit·w of this department that, ina•much as the board 
of supervisor> mu t pas: up<1n the work which the contractor per­
forms lor tht· county, he would nccc.sarily be in a position where 
he must indirct·tly, at least, be interested in the furnishing of the 

cement to the contractor. 

In this connc.-tion we r;tll attention to one or two cases which 
ha\'e been decidt·d by our ~uprcmc court which we believe would 
prohibit the mcml~r of the bo.ud of ~upcrvi<or~ from becoming 

3 
pany to the contract to which )'(tU refer. We call attention to 

the d\~ of Ray vs Davidson. 133 Iowa. 688. The defendants were 
the may• r an;l nwmbcn of the town c •unctl of the to~' n of 
l.rancl Ri'<"r 'I he ddemlant Binning wa< a merchant 111 the 
town. \\ h1Jc he wa• a rr•cml~r of the lown rouncil, he sold and 
delhcrcd, for the u e of the town, certain lumber and other ma· 
terial 111 the ronstnJction nod rqainnc of &idewalk>. etc. The 
court held in that c-ase that, ina much as the defendant was a 
member of the town council. he could not bwfully sell any mer· 
chantlt c to the town for the roson that, as a member of the town 
eowtol, it was neccssar) for h1m to pass upon the bills and that 
1t was against pubhc policy for him to be intere-ted in any bill 
,. hie h. as n member of the town council, he mu.>t pass upon and 

allow. 
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We call attention nho to the rase of Jame' n. The City of 
Hamburg, 156 :-: \\ , ]~. In that case the plaintiff operated a 
lumher ynrd in the Cit) d H rnburg tc.Maken & Sons Company 
had ~ntered mto a contract "ith the at) of Hamburg for the 
construction of ..-erum IC:"trs In the progress of the work it 
became necessary for thmt to procure mone) \\ith "hic.h to carry 
out the1r contract In domg 110. the) borro\\ecl mcmev from the 
mtenenor, ancl, for the purpose of protecting the intcrv.enor, made 
a cert:ltn as tgnment of catificatcs llihich they held against the 
c:ty The cashier of th intenenor Lank was a member of the 
tollin counc•l The bank was n co-vartneuhip. The plaintiff also 
1e<·<n-cd an a 1gnment of <~rtain l'C:rtificates to h1m and brought 
an actton 111 m:md mus to compel the 1ssuance of certificates 
to h m. There 1> no •lucsuon m the case of the good faith of 
the p:lrtle • The money lliu5 loaned by the b;,nk to the contractor 
and was ~ by him in the cvnstruction of the se\\er.. The as­
s•gnment to the bank \~ long 1•rior to that made to the plaintiff. 
1 he court held t113t, 1111 mwh ns the cashier of the intervenor 
bank was a member of the to" n council and must, as such, pass 
upon and DJ>flrm c th< work of tlw contractor, he was interested 
in the conllact ancl that, because of ~uch interest, the a~~ignment 
made to the ~11k of \\hkh Ill' wns a member was absolutely void. 
1 hey lwlcl tlu upun tht· tlll'ory th.tt it IS at:ainst public policy for 
any one holldmg an offici.< I pmil ion, •urh as a member of the 
town counc1l, to he mtereste<l in any contract which he must, as 
such omcer, pa s upon nnll approve 

!~e OJ_'inion i qu1t lef1!:thy and well reasoned and. in our 
opm1on, 1S nuthouty for the vie\\ whi<h we take that a member 
o~ the board of IUperYISOrs annot I.e interested, directly or in­
d•rcctly, m any contract of work which he mu<t, in his official 
capaoty, necessarily be called upon to pass upon and, inasmuch as 
the \\Ork of the contra~or mu t be passed upon by the board of 
supen"JSOrs, "c bcl1 \e thiS Cll e clearly holds that any <uch con­
tract \\ uld be ab lut I) 01d us agmnst pubhc policy. 

It I true that th1s Cl dols w1th a member of a town council, 
but the proh1btt1 n agnm t a m ber of the town council being 
mt rested m an) contract 1s not dtfferent from the prohibition 
contamed m Sect n 468-n abo\'e referred to. 

In Jam vs Ctty of Hamburg, supra, the court at page 397 
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The mlcrvencr 111 thl" in<tant ca'c had its own intere>t~ to 
•en e in ~ecunng an approval and acceptance of the work 
done by ~tc\lakcn & Son! Company. Baf<lwm wa~ ch~rgcd 
with the ,luty to <erve the intervener, and to •ecure lor •t the 
pra«eds of the contract with ~lc~faken & Sons Company. 
This oniJ could be secured by ha\ ing the work of :\lc:llaken 
& Sons Com pan)' apprO\ td and acctpted by the Cit)'. He had 
also a duty to the city to &ee to it th·u the work was not ac­
ceptcd unless it conformed urictlv to the requirement> of 
the contract, an•l \\as done tn fulfillment of its tenus. This 
duty he O\\ ed to the city and its cuiun-. The acccptanc~ 
of this assignment created in Baldwm a double character, 
nn•l m• 1:ed him tnto a posiuon where he m•ght be temptffi 
to use the opportunit' to s~cure h'-. 0" n int~re-.t•_ at the 
ex~nse of the c1ty, who<e mtere<l8, a• a pubhc officer, he 
''as. under the law, bound to ser\"e. 

Some men are b1g enough and Mrong enough to wal\·e all 
p~:rsonal consiclerations and d1scharge fairly_ and 1mpartially 
a public duty, but all men are not $0 con>lltuted. The law 
would remove from the public officer> the'e temptations to 
which, owin~t to the "eakne•• of human nature, men do 
sometin cs y•eld 

We call attention p.uticularly also to paragraph ( I ) on page 
396 where tl"c court, at •ome length, announce the principle• to 

which we have called attention. 
H. H. CARTER, 

Assistant Attorney General. 

COMP!NIATION OF I OARO OF IUPERVI80R8 FOR COMM ITT&I 
WOR K. 

A momber or tbe board or oul)t'nl•on It oot entitled to eompeD• 
oatloo !or commtuee wort not aatiJo..S to btm by oald board. 

March ~. 1917. 

1 C Ha tin.:s ('.ounty ~ttornC\, (.;a mer, Iowa 

Dear Su, Your letter was rcccl\ed some time •ince but answer 
has been dcla\ed on account of rub of \\ork You request the 
opinion of thi-s dcl'artment on the following fact': 

lias a membtr of the bo3rd of supen •sors a right to 
charge for comn11ttec work "here he is consult~d or inter­
v1ewed at h1s pm-ate offiCe about count} or drama~e work, 
and when such matter has not bem referred or ass1gned to 
h1m b) any act1on of the boord and he ha~ ~t gone upon or 
m any manner uupectec.l the "KOrk of d1stn~t mqu•red about? 
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Secuon 4(9 of the l<JIJ Suppltmt'nt to the Code m part provide.< 
as follows. 

1 he member' of the hoard of supen·isors 'h.1ll receive four 
dollars per day cxch•,ave of mileage for ~ach day actually 
in ~e-sion, and four dollar, per day, exclu ive of mileage when 
not in •e-sion. but cnpl") t'<l on committee ~crvice .. \nd five 
cents for e,·cry m1le tra,elt'd in going to and from the reg-u­
lar, special and adJ•Jumed se~sion< thcrrof :and in goin!t to 
nnd from the place of p~rforming committee service. 

There can be but httle if any, que.-tion about "hat the I gi•· 
bture intended by thiS sectul!l. The .ection in question limits the 
number of day• that n1a) be devoted to -ession work but, as you 
know, does not limit the number of days of committee work and, 
under the name or gui•e of committee work, divers things are 
i11duded \\' eb,ter', definition of the word "committee" is as fol· 
lows· 

One or more J~rson< elected or appointed to "hom any 
m.1ttcr or busmess h.l.< heen referred. either by a legi,Jative 
body. or by a court, or by a collective bodv of men acting 
t<>~:cther. 

It is our opinion that smn< actiun of the hoard con,titutin~ com­
mittr<·~ i5 essential to gi\1 the member. or member<. acting that 
dL1ra~ter and, in the ausemc of such action, the act of the member 
as that of an indivirlual for whi~h no compensation may I~ allowed. 

The mere f<lct that 11 r~ idcnt of the county would talk with a 
m('lllbcr of the board :uul nsk him about contcmplate<l impro,·e­
mcnts m the count) or the necessity of $UCh improvrments is an 
Mdmary ocrurrenre nnd it \\ould be strange, indeed, if a member 
~In uld frrl that he wa• entitled to charge the ~nunt) r .. r time ~o 

p<nt. It" true that a ~:n·:tt part of the work i~ d•me as committee 
wor~ or 'enicc hut sud1 scrvic<· <hould follow the dt•<ignation or 
nssignm<'nt tn conunittrr·s of the particular work and we arc of 
the opinion that the member, un•ler the ~ircumstancc~ which you 
h:l\e d~•cnbe•l, "as not cr~age.l in committee scn;ce and <hould 
not be allowed compensatron therfor 

\• \\e under-tand )OUr srcond qu~tion. the an$\\l'r to the former 
.~nc ts in fnct. an an"'-er to the 5C<' nd 

]. W. SAt-:DUSKY, 
Assi,tant Attorney General 

Ol'l)o; o:--;~ REL.\TING TO oou:--;n· Ot'FICERS 

BOARD OF SUPERVISORS MUST ADVERTISE WHEN REPAIR WORK 
WILL COST MORE THAN ~000.00. 

Tbe board ot out••rvlaors have no authorlt' to "rflet nr repair a baUd· 
lng the probRbkl coat ot which wltl exro•r d the oum ot two t~ou•a~d 
dolianr. uecPt •t><>n written contract, and alter propt'rly ad'"rt •Ins n 
omctat papt'rtl. 

County tund• may be depoelted In any b;.nk In the otate. 

~Ia'"' ell ,\ C 'Hrien. Count) .\ttorne), 
Oskaloota, low a. 

;>;ovember 19, 1!)17. 

Dear Sir: I have your fa,or of the lith in•t. whe~ein )OU 

a•k the opinion of thi' department on the followang two 

propo~ition~: . . 
(I) It ha- hecome neccs-ar) for the court .ho~~e :n tha~ 

county t·~ he re-wired. The in•urance compames !"'"t th~t 
thi< work he done. or they wall not he able to gwe ~~ t 'i 
"311lC rate. but will be compell~d to charge fur the ad:~~o.na 
ri•k whach would make the an urance almost pro .1 allv~ 
\\'e. figure that it w1ll co<t o.rr $20::000 to ha,·e th1s work 

done. 
Ho""' cr. if the ,upervisors can hire tht·ir o'~n labor, an

1
1 

bu'· the material, neather 11<111 \\OU!d amount to ,2.000.00h .• 
th~ job ,;as let upon contract. ,,f cuur c < tamale' would ~' '. 
to he n1adt·, and the thorough -u~' ey of the pr2&)~ 
ohtaitu•d hcfon• thi~ could he clnnt•, w_Jttch would ~o~t $ · , • 
at Jca~t. It wa' our idea th~t at m~l(ht he pOS>thle to ·~'~ 
monc,· b the county furni<hrng thcar O\\ n labor and huyang 
the niat;rials separate l'ht~ \\Oulct enable them todsaH. e~ 
ron<adcrnble amount Could this be clone with!>u~ a \'Crtt• 
· f btd , Kindl\' let me know by return ma1l, tf po"tble, 
:gthl~ work mu•t be cared for tmmedtattly, and the Board 
meets \\' ednesJ") to dec1dc 

(2) 'I he banks in thi count) haH~ refu<~d to ca•h t~e 
-'Uttt · "arrant>, althou):'h there, as our $12~.0::0.00 on d • 

clOsit ;n th~m ,f county fund~ I here arc other ~anks ou.~· 
~irlr of the county that \\ntlld bl' ~:l.ad I? carry t~a! rlrpo<r • 
and c 1 h thes<' warrants at par. \\ oul<lrt uc .PO"Ihle forth~ 
bo d to deposit this mone\' 111 hank< out<tde the count) • 

ar . · pproHd bon•ls so that thc~e wnrrant• upon requmng a • 
could l:e cared for? 

A• to the lint propositton. 1 '"" caU your attention to ~ar~ 
~raph S t>f section 422 of the 11115 lttpplcmcnt to the cod~ In•: 
f aragraph pro' ides for the buildang and kecpmg ttl rrparr of ~~ 

l ·td'n" for the use of the county and of thr coau 
1CCeS af) 1111 I "' d 
:lnd provides that no such building shall be erected or reparre 
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\\hen the probahlc co~t thereof $hall exceed $2.000, except upon 
o.n ~xpre$sly written contract and upon proposal~ therefor invited 
by adHrtis10g for four \\reb sn all the ofticial paper:. of the 
count) an "hich the "ork • to be done 

The language of thas subch\ •••on of the section is too cleu 
.. nd explicit to 11<lmit of douht and af the t•robable co>t of th: 
waring in the in tance to "hach ) ou refer '"II exceed the sum 
named in the statute, the ''ork mu t be done by contract "-~ 
therein provided. 

A~ to the second qu~suon ection 1457 of the 1913 supplement 
to the rode pro>atles 10 part liS follows; 

That a county treasurer •lmll he liable tu a like 6ne for 
loaning out ur 10 any manner usmg for private purposes 
•tate, count) or otht"r fund• 10 hi• hand•. but the count\· 
tre:~~urrr shall, with the apprC>\11 of the board uf supervisor> 
as to plact· of drpo<at, b) resoluti• n entered of record, deposit 
•ueh funds an nny h nk or hnnk8 "a thin the state, to an 
1111\0unt lixecl by su.-h rt·soluti<,n. the anterest nt the rate of 
at least 2~. 

Express prO\ l$iun is hcrt· made for the county treasurer, aft~r 
:1 proper r"!olutinn or the hnarcl "f ~uprrvi<or< has been entered. 
'o <lrpo•it fund, in ·'") hank in the •tate, and therefore, if 
~ah~factory nrrangt'IIH·nt~ c.utll"t ht• m:ule with the banking 
'"'hhltwn• u( \'our cuunt\ .11 wil l he propt•r to make the arrange­
ment• \\llh hanks 111 .uaothc·r ~ounty, hn\ in~ in mind the usual 
~:Lf<'guaTcJ" as tu prnpt"r ~C"curity. 

J. \\'. 5,\::\DUSKY, 
Assl'tant \ttorney General. 

POW I RI OF BOARO OF 8UPIERV180R8. 

Tb board or OIP<TYiaora or <uuntleo butna a populalloo Dot to ex· 
reetl :ftfttfin tbot1aand baYft no pow•r to authorize tb~ coutrueUon of a 
brlcll<e tbe probabl~ coot of .-bleb wilt excef'd nrteen tbounnd dollal'll 
without •Kll ronotru lion 1111 autborlud br a Yote of the couatr. 

:\member 20. 1917. 

H Ame • Bnd e Fog ncrr low Has:h" ) Conu11i,,ion, 
Ame Iowa 

!leu Sar· I h;l\e )OUr fa\Or f the 12th m•t pertaining ,., 
the c n tructa n of a bradge m Humboldt count), and in replv 
,. all 53) that the •«tion )OU rder t • s«taon 424, of the cod;. 
R mams unchanged and as at has stood for a hat£ century. 
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1 t provides that the board of <uper. i•or, of any county havm::: 
a population of more than 10,000 may appropriate for the con­
~truction of any one bridge a sum not exceeding $15,000. but in 
.my countr ha•ing a population exceeding 15,000, the) m&) 
:~ppropriate for uch purpo e not to exceed S25.<XX>. It i' true • 
a' you su~;~;e~t. that ~ince the time the •tatute was enacted th~ 
manner of conMructing llridge• and the material< u<ed for <uch 
!lurpose.s have greatly changed. but I "all call ) our attention ~ • 
~ection <423 of the 1915 supplement "hich "as amended b) the 
Thirt"\··sixth General AS!etnbly and wherein section 424 of tb · 
code is referred to, "hich ~ection, a' amended, i. a• follow': 

"llle board of supu' a<OU sh:~ll not order the. erection of :. 
court hou•e or J31l "hen the probable cost "all exce<.-d ten 
thou anti lollan or :a county home or other buildinJ<, or 
hridge, except as pro\ldcd in section lour hu!'dred I\\ en!\'· 
four of the code, "hen the probable co-t woll exceed liv · 
thou and dollars, nor the purcha<e of real e'tate for coUill) 
purpMc5 txcecdong two thousand do>llar' 111 value. until M 

proposition therefor shall ha'e been >uhm•tted to the lel'!~l 
\ otera of the county, nnd voted for by a majority of at: 
pcr<on• voting for .ond again•t ~uch pmp.""iti~n at a gc:ncr:ot 
<>r ~pccial elt·ction. notice of the •arne beong gl\·~n for _tlurt) 
days prtv,ou• l). in a nt·wspaper, if one ?e pubh<hed ·~.th,· 
county, and, if nonf h~ puhl"hed therem. then by wnttc•n 
notice p<»lNI in a puhlic place in each townshap an tlv 
county 

From "hich vou will nh,en c that the rc<triction,; and limit.J• 
11ons rmhracci 111 fCCtaon 424 are &toll adhered to and mu•t 
~;overn aa11l c(lntrol, and I am therefore compelled to say to yo" 
th:\1 J knm• n' no prm i•H•n nf the law which \\Ould authorll~ 

r permit the: board of suprn asnrs of llumholdt county to c<nl• 
truct a hmlgc \\h1ch \\ould co<t m exec:« of the >Urn limited h) 

~ection 424. :u d "athout such construction beang authorized h) 
, ute ,f the dec tors of the count). and a• bearing on th • 

•tU<'Siaon• \\Inch mag-ht anse from such action of th~ board. I 
~te )Oil to the case of llarrason county \5 Ech~·· F. O~den: et at. 
l h5 Ia. ,,25, \\herem the action of the board an en~nng anto " 
~ ntract under like c~rcumstancf'S was h~ld to be ultra Vlfe.• an:! 
•ojcl 

• 

J. W. S:\SDti:;KY, 
Assistant Attorney Gener .. l 



306 JtEPORT OJ<' ATTORNEY GENERAL 

BOARD OF SUPERVISORS MAY PROVIDE COUNTY ATTORNEY 
WITH TYPEWRITER, ETC. 

The board or aul)l'rvlsors haa the POWer to buy a typewriter and em­
ploy a ateno«rapher to facilitate the county attorney in performing the 
county bualness, under aectlon 4%2, paragraph 11 supplement ot 1915. 

February 2, 1918. 

Henry H. Jcbcns, County Attomey, Scott County, 
Davenport, Iowa. 

Dear Sir: I am in receipt of) our request for an opinion from 
this department on the following question: 

Is the board of supervisors authorized under the statute 
to buy a typewriter and hire a stenographer for the count: 
attorney'~ office, and pay for the same out of the treasury of 
the county when the office of the county attorney is located 
in the court house and when all of the work done by such 
stenographer is done for and on behalf of the county? 

Section 468 of the code, to which you call our attention, do~s 
not cover the case. This section only authorizes the purchase of 

Fuel, lights, blanks, hooks and stationery necessary to 
enable the officers to discharge the duties of their respective 
offices. 

The items above CIHJmerated would not cover the purchase 
of a typewriter nor the employment of a stenographer. 

It has been 5uggested, however, that the volume and character 
,,i \iu.;. \Jla:•,' tu,.:~:-- )Jll t,t·utau)..!, \V d.uU c..vuut.c..\t.U '" ·,t\t \'ut vi'fu ... c vi 

county att<•rncy of Scott county has now assumed such propor· 
tion~ as to make the services o£ a ~tenographer indispensable, 
,md that it ;-.hould he held to be within the general powers con­
ferred upon the board of ~upen·isors by paragraph 11 of sec­
:ion 422, 1915 code ~upplement, and that such statute woulcl. 
under such statement of facts, authorize the employment of :t 

'-tenog-rapher for the county attorney's office of that county. ancl 
the purchase of a typewriter, and would authorize the payment 
fvr the ~:lme from the county treasury. The paragraph referred 
to i" as follow:-: 

To repre,ent the respecth c counties, and to have the care 
and manag~ment of the property and business thereof, in 
all ca~cs where nn uther provision shall be made. 

This particular paragraph of the section was referred t::; and 
construed in the case of 
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\\' ilhelm vs. lcdar Cvunty, 50 Iowa, 254, which was an ac· 
tion to recover from the county upon a contract made between 
\\'ilhelm and the board of supervisor:; for the collection of 
certain delinquent ta.xe:;, and the court. in passinJt upon the 
111e~tion, ~aid: 

ll i-. ,made hy ::.tatute the duty of the county treasurer 
to recel\·e taxe;-. ,·oluntarily paid, and to enforce the pay­
ment of all other taxes where it can be done by ~ale of 
the property. Here we think his duty in thb respect ends. 
Yet it seems that the defendant county found it practi 
cable in !\Orne instances to collect taxes from delinquent tax 
payers from whom forcible collection could not be madr 
It succeeded in obtaining their promissory notes, which 
were afterwards paid. Now, because the statute does not 
expressly authorize the board of supervisors to employ 
a special agent or attorney to assist in the collection of 
taxes not collectible by the county treasurer in the dis­
charge of his duty, it does not follow that they may not 
have the implied power to do so. They have the power 
to represent their respective counties, and to have the 
care and management of the property and business of the 
county in all cases where no other provision is made. 
Revision, Sec. 312, Code Sec. 306. It is the business of 
the countv to collect taxes, and to use all reasonable means 
to do it.· \\' e think, therefore, the hoard of supervisors 
had the power to employ the plaintiff to render the service 
in question. 

In the case of Dish brow v,;. H<lard of SupC'rvi~ors, 119 Iowa. 
5.~. which wa-. an action brought hy a tax payer to restrain 
the hoard of !->Upervbor-. from paying one \\ ellman an amount 
claimed to he due under a contract with the board for a certain 
per cent of taxes collected on omitted property which had been 
uncovered and reported for taxation by him, and in pa~sing 
on ~aiel matter, the court denied the writ of injunction, and in 
the opinion ~aid: 

Subdi' i~ion II of Section 422 of thr code gives the 
hoard of supervi~ors of a county power "to represent the 
re:>pecti,·e counties. and to ha,·e the care and management 
o£ the property and business ther~of in all ~ases _where 
no other provision has been made. Constnung th1s sta· 
tute in \\'ilhelm vs. Cedar County, 50 Iowa, 254, we held 
that it was the duty and business of the county to collect 
taxes. and the board of supervisors had the power to 
employ a special agent to assist in such work. 
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In the cue: of Call \6. Hamolton Count), 62 Iowa. 448, which 
was an acuon I •r s~n icts on anouing the <l~f~ndant county in 
makong ~ales of land , ia w hoch action the plaintiff averred in 
substance that on I~ the dcf~ndant "as the O\\ner of certain 
5\\amp Jamb nn<l that 11 emplo~ ed plaontotT to lind a purcha.er 
fur the land, nnd that the 11l:untofT dod find a purchaser and ar­
ranged a sale whoch wu a•lopted and compl~ted by lhc de­
fendants. r\ dc:murr<'r \US filed to the [lCUtion on the ~round 
that the petitoon did not ~how the ulc: "as authorized by a \'ote 
of th~ people of llamolton c: umy, ur that ot \\a• made at auction. 
nr that the county bou<l \\as au thoro zed to employ an agent to 
m:okc a sale, and on the further grouncl the Ia\\ d~' not in fact 
authorize the employmrnt of agents oth~r than county «fficer~ 
tu sdl5"amp lands. The demurrer \\AS ,u,tained by the lower 
court nod the plaintoff appealc:d, and in p~•-ing upon the matter, 
the: court saod: 

We thonk the pct•toon ~hows a cau•~ of action and that 
the demurrer should have been overruled. It may be true. 
n~ the county contends, that it has no power to employ 
an agent to sell its land~. But the plaintiff was not em­
ployed fur that purpn~e. but <1uite a different one, and that 
wao to find 11om~ one who wanted to buy and to whom the 
county through it• officers could sell. He might have had, 
and doubtless did have, greater facilities for finding a pur­
chaser than the cnuaty officers had, and was employed for 
that very rcuen. \\ hile countr officers could not divest 
themaeh·es of the re~poMihility omposcd upon them by law 
Ill making the sale, they might nod thcms~h·es in matter. 
preliminary to the aale. The statute imposes upon the 
board of aupef\·itors the care and management of th~ countY 
propertJ , and, as iacident to the exercise of such powe;, 
the~ may 1n a proper ca•e c:mploy an agent to aid them 
\\ 1ihelm a Cedar County, 50 Iowa, 254. 

It \\Ill be obsef\ed th•t the powers conferred by paragraph 
II of ~ctoon 422 m&) bt exercosed in all cases "here no other 
prov1soon has bectl' ma<k! and 1f C•ther pro\ isions have bc:en 
made, thm such po" er oes not ex1st 

In the cue of Call vs Hamilton county, 'upra, the court, 
•JM'alnng With rf''fcrence to the plaintiff, said : 

He moght haH had, and doubtleu did ban, greater facil· 
orin for find1ng a purchaSC1' than the county officers had, 
and waa employed for that very reason. 

OPINIONS RELATING TO COUNTY OJ'li'IC&RS 

A otcnographer is employed not fc>r the purpo<e of transacting 
the Ia" husine" of the county "ttorncy'• office. hut lor the pur­
pose n£ facolitating the: accomph•hmcnt of that bu>iness by the 
county attornc) and his assi tants. A <tenograpber is employed 
to do clerical '1\ork for the county in the offic~ of the count) 
attorne) lor the purpo<e of facihtatmg the "ork of >Uch office. 
,\<,the court 'a cl, in the cn<e of Call\ •· Ham,Jton county, supra: 
"While county officer& could not din•st themseh·es of the _re~­
pon•ihoht) imJ>osed u1>0n them by law • • • the~· mo~tht 
aid thl'tllsche• tn matters prchmonar~" to their \\ork 

The 111qmrie• "hich \\C ~hould make unoler the holdong in 
th~ ahm c c.o ~ are: 

( 1) Is the clericnl "orl.: "hoch "ould be performed by .a 
,tenographer on the county attorney's office a part uf the busa­

ncss of the count) ? 
If it i<, then the bo.ud under •ubdivi•ion II of S~ction 422 

would 1Jc authorized to mnke such employment if there was no 
other pro,·i•ion made in connection therewith. under the ~tat~te. 
\\'c think thi< CJUC:~tion must he answered on the affirmative. 
There do~s not appear to be nny reason why this class of clerical 
work is not a• much a part of the work of the county as any 
nthrr clerical work whoch it would be compelled to have done 

in its behalf. 
( 2) Is the clerical work of the county attorney's offic~ a 

part uf tht- dnie• imposed upon him by otatute? .. 
St·ction .101 of the 1915 Supplement to the Code, pert.aonml( to 

the .,ffice uf cuunty attorne) and his dutots is as follow~: 

It shaD be the duty of the county attorney: • • •. 
7 To ~ve advice or his opinion in wriri::f• without 

co~JM'naauon to the board of &UJM'rvisors and ot er county 
officer& "hen requested 10 to do by such ~.or officer, 
upon all mattus in whach the state or county !S ao~re•tecl, 
or relatmg to the duty of the .board or officer an wh1ch the 
state or count) may have an mt~rest; but be shall n?t ap­
pur before the board of s~pef\''11?" upon any ~eanor; 1n 
'VI hoch the state or county IS not •!lterested, or an applica­
tions to establish. neate or alter haghways. 

8 • • • To prepare all bills of indictmeat ; bill be 
mu~t not be pffSI!nt whm an indictmdlt is considered or 
found. 
• • • 
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_10.. l'u J>romptl) nut tf) tht attonlf)' ~:cncral of C\'Cry 
cnmmal ca e apJlt•.ll~d frum his count\· '" the •upreme 
c"urt, and \\hen the appt•al is tak~n by. the <tate, at least 
fort) days pm•r to the tt·rm .1t "hich the ca•e ts to be 
heard, pr~J>arc and drltur tu the attorne) ~::eneral a t\'pe­
\Htllen manu!Cttpl of the ah tract of the ca•e: and ,;.hen 
the appeal 15 taken I•) the defendant, he <hall prepare and 
deh' er tu th" attc.rnt) ~cneral \\hen nece--ary a typewrit­
ten manuscnpl uf the am•·n!led ah tr:tct uf the c:a'e in ample 
It me to Ita\ e th" same pnnted and filrd "ithin the time 
pr.-scnbed b) the rules of the supreme court: •aid manu­
lienpr of the ah•tract or amrn•lt•d ahstract -hall be in the 
form ami manner pre•cnlw<l by Jaw , and the rule> of rhe 
~UJ•rc:mc court . 

II. Tt~ m~l.:r ~eport• relatm~:: to the dottie< and the ad­
tmntstratton of hts office to the goHrnor or the attornc,· 
general "henc>rr callul UJ~ m hy the l':""ernor or t~e ai­
lt.rney genrral •o tu do 

12. 'In perform such ut~er and further dutie~ a' are 
n•)\\ nr tn:t) hert·.tftrr he CUJUIUed upon him by Jaw. 

Suhdi\ i•i•m. 10 prm irk~ for delin•ring to the attorne'' gen­
~ral ·• typ~\\ r11trn m.utu<<ript of till' ah<tract uf any ca•; which 
" :tppc·alc•d from the cntllll). 

Surtl) it could not ht• cuntt·n<lt·<l that the county attorney 
could h~ cnmpt·ll~d to •!•~ tht· clrrical work nf tyJ>ewriting an 
ah,traet undc·r tht• prm·o,mn aho\'r referred ln. ~either could 
he he eum J ~t•llo·d to pa) the t·xpen<c ol ha' in~-r the <am~ done 
out of lH< own funds. 'rhc·rdnre, such cxp~n-c a< the making 
"! an ah•tract coulrl I>< J>ropo·rly patd h) the hoard of >uper­
' 1sors under suhrl" 1•1• 11 II uf Section 422, and if ,uch clerical 
\\<>rk IS J•r"pt"rly rharg<·•lle under <uhdi' j,ion II of Section 422 
then am other clerical \\ rk "hich would facihtat<· the bu<ine<~ 
of tht· office could a• properly he pa1d for a~ the making o-1 
tht• I) Jlf'\\ ntten COJI) 

(.'J Is It an tncrca e f the •alary of the county attorne,·? 

. The count) nt~ornc) tl to rtCt'l\ c no part o£ thi• comp;n~­
tiOn ThiS ,. p2td "holly to thr uenogrnphcr or clerical he I 
111 the office nnd t$ done for the pur""' ., of ( ·r . P f h ffi ,--' act lt:tlmg the bu•i-
ne-. .o t e o tCt' and to ltlllble a better enforcement of the Ia~\' 
:tnrl 15, thrrefor~. no adclltion to the salan f . ... o county attorney 
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\\'e therefor< hoi<! that II l' a part of the ht~>ine" of the 
county in connection "tth "hich the hoard \\Ould be authori•ed 
to act under subdivision II of Section 422 of the -.upplt'mcnt to 
the Code of 1913, and that it ;, a matter in "h1ch the hoard 
are authorized to use and extrCJse th<tr dt-cretton. and tf in 
their judgment it facilitates the \\uri.: o£ the office of the county 
attorney, they "·" c the same rtght and authority to employ 
clerical assistance under such corcumstanccs for the oflicc of the 
county attorney as the)' \\Oul<l ha>e for an) other officer 111 the 

county. 

It •hould be borne in mm•l of c urse, that the county •hould 
nul be put to the cxpcn c of the employment of a -teno~:rapher 
for any pri\at: business \\hich the e<>unty attorney may ha,c, 
but if thts cat:tinn 15 borne in mmrl, I •ee no rca,on \\ hy the 
county ma)' not properly cmpl >) 1\ 'ttnOJ:rapltcr to take c~rc 
of the clerical work which "ould vthc1 " ''c take the tun~ of the 

county attorney. 
H. )1. HA \' :\E~. 
\ttorney General. 

BOARD OF SUPERVISORS MAY GRANT FR ANCHISE FOR ELEC· 
TRIC TRANSMISSION LINES. 

Rec. 2120·n anppiNn~nl !913. «r•nllnll> •uthorltY to the n.llroa<l •·om 
mtaalonflrl tnr tbn 4'TeCtic>n ot tlflctrlc traoami"Mton Unet In lov. a dOPI 
not repeal Soc. tU7·c. aupplement I'IU. granting the board ol sut)llr 
vtaora power to enrraoc:hlf'e tr&nKmlsatoo linea tn their reapecUve 
eounllea. 

December 23, 1918 

\\'. B. Duwnmg. County Attorney, l'nrnghar, Ia. 
Dt·ar Sir: \\'c d~irc to acknco\\ ledge receipt of your lettt'r 

uf the 20th, 111 \\ hich you a~k for an oJ•iniun a• to whcthrr the 
board ,,r supcn ••on Ita\ e authonty to grant franchtscs for rice· 
tnc transmis>ton hnes under autb onl) of ::,>cellon 152i·c, ~up­
plcment of the (ode. You further c:tll attention to Section 
2120-n, of th• Supplement, authonzing the railroad commission· 
ers to grant franchi•es for the t:r«t ou of electric tran miss1on 

line•. 
You further call our att~:ntton to the fact that the authority 

granted the boa rd of supen&wrs "a• enacted by the 3Jrd Gen· 
eral Assembly, \\lule the ratlroad commmissioners deri\C thcu 
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authorit) from an act pa~d b) th< .l5th General Assembly. In 
other \\Ords, you han t\\O &tatutrs upon practically the ~ame 
subject matter, one of \\ h•ch was pas•ed by th~ 33rd General 
Assembly, nnd th~ <>thcr by the .~5th General ,h•cmbly. and 
the <ptestton ts, "hich act prevail• and go,·crn< the grauting of 
franchises. 

You \\til note that Srctton 1527-.: of the Supplement oi 1913 
pro1 tdes that: 

The ~rd of suptn t~or$ uf any county may, upon wnt­
lrn apphcatton ~~ ·~oatmg the 1•articular high" ays, the use 
of \\htch Is destred. grant h> nny pcr•on or incorporation 
engaged 111 the rnaMfacture nf electric light and power, 
thr rtght to erect and mamtam poles and wtre,, for the 
purpo•e of cond;tcting electricity for. lightin~. heat and 
P'l" c~ purp<>'r•. 111 aoy puJ.Itc htghway 111 their county for 
a prrto>d no~ ,to exceerl twcnt) year<, subject to the fol­
lol\lng co'!dtltono and ~uch further rea•onahle regulation' 
a< the legtslature or the hoard of supervi~ors may here­
after prc<crtb": • • • • •. 

St·ct.ton 212()..n uf the Supplement of 1'113 grant, authority to 
tlw ratlroad commt••~<nwr.; to I!•Uc 'ltrh franchi,~. and in part 
prondt·s: 

Upon petition to the railroad commission of the state 
u~ luwn, ~a11l railr~·ad comm.ission may grant to any indi­
~·d~al .'" corporatton organ.'z~d under the law,; of Iowa, 

• • the r~ght wtthtn the •talc • • • • • 
t.• ert·ct, USt· and mamtain poles. "ire~. guy wire~. tc.wers. 
hxturu and other n~essarr c~m•truction for the purpose 
uf condurtmg eleclrtetl) fM hghtinl:'. power and heating 
purpose•. 01 cr. along and acruss an) public lands, high­
" a) s or streams or the lands nf an) per.<on or ~rsuns. and 
to acqutre the neces•ary 1ntcre~t ia real c•tate therefor. 

1 h1 a~t further proudes that uch corporation \\hen granted 
a franclu b) the ratlroad c n11111 10ners shall he H•tcd "ith 
the nght of emmant domam. 

You will note that the pro\ llton of the Ia" authorizing the 
boar~ of 6Upervtsora to ac limns them to granting a franchi5C 
"tthtn thetr count), while the ratlroad commis•i mers mav grant 
a franchtse 01 cr or thru any or all the counties " 1thm the state. 

In the early case of Edgar \1 Greer, 8 Iowa 394, It \\-as held 
that when two statutes exist upon the nme subject matter and 
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arc in conflict, the nne la•t enacted "ill prCI'ail. This rule has 
ne1·cr been m<><lttird in tlus state. except hy a well e•tablished 
line of authority holding that re~al by rmplication is not 
IOQktd upon with favor. The rule in coru;truing such $tatutes 
has been cone sely stated tn the ca'r of Perry Saving-. Bank 
,.,, Fttlgcrald, lih Iowa, 446-44'l, \\here it \\a' said: 

It is a familiar doctrine, not requiring the citation c.f auth­
ority, tha: repeals b) imphcation :ue not fa1·ored: !hat •!I 
tatutu upon a subJect will be upheld and sustat.ned, rf 

possible, and, when the statute• cover tn whole or 111 part 
the same roatttr and are not absolutely irreeonc:ilable, no 
puq>ase of repeal ~ing clear!).' expre$>ed or indicated, it 
t5 the duty of the court, tf po.-tble. to give effect to both. 

In '1ew of the rulr ahoH stated. it is the opinion of thts de­
partmt·nt that the t\\O ~ections of the cooe above referred to 
should both be held to he in force and effect. if not ab<olutcly 
repugnant to each other. C1reful compari-on of the two sec­
tion~ ~how that they ma) be cothtrued !ogether, and that the 
board of ~UilC"\ i<urs ma) grant a franchi'e for the erection of 
trathtlll"iun lint·• "ithin their county. and that the railroad 
cummi>•iun~rs may ;d!.<> grant a franchi'c for the erection of 
line•, not on ly within any particular county, but throug'h any 
number of countie• and over land owned by a private individual. 

\' ou should therefore instruct your hoard of supervisors that 
the authority vested in them hy the virtue of Section I 527-c of 
th<' Supplement of 1913 is not repealed by the provision• of 
Scctton 2120-n of the Supplement of 1913. 

B. J. POWERS, 
Assistant Attorney General. 

I OARD 0, 11./,KRVIIORI IHOULD ALLOW IHKR"' EX.-KNHI 
' OR RETURNING .-RIIONKR. 

Tb• -.d ot ••"n~Mn mar allOw aberdl _,.y - .. 
c:urr.c1 Ia 11011111 to a aolabborl .. oCAte &114 appnbu41q a ,.._ .. 
dletl4 for a erl•• aa4 for wllom a llnel warrutl U. - ....... 

February 13, 1918. 

0. T. Naglestad, County Attorney. Sioux Ctty, Iowa. 

Ocar S1r: In your ldtcr of 1--ebruary l ith )OU ask: 

bt. Hu the board of aupervtsors legal autbority, to, aad 
does the statute contemplate that they should ,_bane 
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the slu ntT for 1 rips made <>ut of the 'tate in purouit and 
rt•turn of Ia\\ \lolatcr~, "ho h:tvc hecn indicted in the dis­
trsct court. or for \\h<•m a narrant of arre-t has been is­
~ued? 

\\ e :assume an the c tse •tate•l that re<1ui-ition ha'< not been 
made It ss our opmtnn that tht board of ~upen·a~ors ha~ the 
nuthoruy under the tatnte to rcsmbur<c the ~herifT for the nec­
e•s.uy cxpen5d mcurrr•l b) ham in goin~ mto a •istcr state and 
there ohtaming a defrndlllt under 1ntlirtment in your county. 
or for v. hom a "arrant uf nrn.,.t has been "'ued by a 1-roper 
eourt in ) our count). t:mlouhtet!l) the -tatute contemplate" 
that the boartl shall cornpen .. ~tc the •hentT for -uch expen•e. 

Section 499 of the ~upplcrnent of 1913 prO\ ides: 

It shall he the dut) o£ the shcritT, ],,· himself or deputy 
• • • to ferret out crime, to apprehend and arrest all 
criminal• OLrtd in<ofar u it 1s within his power, to secure 
e\·idcnce of :Ill rrunrs conunittrd in hi' county, and present 
tlw •arne to the county attorn(') and the grand jury • • . 

In VII'\\ of the fact tint th<· •tatute txprc"IY impo~e~ upon 
the 'hcrifT the dnt) of apprd1tlld1ng and arresting all criminals, 
the 'uti otliq·r i• dmrly l•~rlurnung hi' duty when with the war· 
rant within hi< hand<. hr go<'< into the jurisdiction of another 
5ta te to ther~ avprdu·nd and return to the proper co11n•.y a de­
:endant \1 ho has violatt·rl the laws of the •tate of Iowa. In 
fact ~honl<l •11ch ••fhccr fail lo o "l'l'"·hcnd Hlch defendant hc 
wuuld he ncglt·ctmg tht• t'XIIf<'SS <lutir• impr"ed upon him by 
Section 4'~1 of th•· SupphnH'IIt of 19U above referred tn. 

Paragraph 2 nf t hapter 1'1 nf the: \ct• of the .Vth General 
\--~mbl) I'"'' ulc•s that t•ach •heriff a• cnhtlrd to char~e and 

recel\ c the lullo\\ mg fee•: 

For c\ery warrant scned. $200. and the repayment of 
n cessary expc nse• inrurrecl in <><tcutin~ •uch "arrant so 

\\Orn to h) the htrtff. U srn·,rc of the warrant cannot 
be madt-, n pa) ment of all necessary ex(ltn'e' actual!y in­
curred h) the henfT whale :tttemptin~ in ~ood faith to 
en e such a \\arrant 

and paragraph II of the same net prO\ ides that the >henff <hall 
rCC("1\ l• 

M1le:1ge in nil ca•e re')uired hy 1:1\\. go1ng and returning, 
ten ai\U p<'r tnill", prO\ ulcd that thi• paragraph 'hall not 
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~pply "here pro' is ion i' made lor expense~. and in no 
ca•e 'hall the law be construffi to allow both mileage and 
expenses ior the •a me •en ice- and lor the ,..a me trip. 

and 1•aragraph 17 of ~aid act contain$ the following proYision: 

\\ h~ne• cr 101le·.~:e <>r expense_, of the sheriff are to be 
).laid from th~ public trc:uury, he •hall file an itemized claim 
for the &a lilt, vcnfiC'd hy affida\ it and accompanied !>Y prop­
er vouchers, btfore the <3m<: can be allowed or p;ud. 

It is plain, then. tint. that it j, w 1thin the duties prc,cribC'd 
by law that the &herifT shall go into a netghboring state and 
there apprehend and arrest a •lefendant and return him to the 
state of low:~. Second, it j, plam I><'C:IU'e of the pro' i,ion- of 
the \ct~ of the 3ith General \ssembh aboYe referred to that 
the sheritT fhall be entitl~d to all ex~~>C' ncce,arily incurred 
in executing a warrant or 111 ntt~mpung in s:ood faith to -erve 
such warrant anti that in proper ca•e< \\here he is not entitled 
to the expense' rderred to 1n •en·ing the warrant, he , en· 
titled to mil«:age in all ca•e- re•1uircd by law, going and re· 
turning. 

These paragraph• are most surely broad enough to cover the 
case when the sheriff, in the pcrform~ncc of hi, duties a' re· 
quired by law, gues into another state to apprehend a de· 

fendant. 
Paragraph 4, Section 422 of the Code ol 1915 pro,•idcs that 

the hoard uf aupcrvi,or<, al any regular meeting. shall have 

power 
to examine and •ettle all accounts of the receipts and ex· 
p«:ndituru of the county, and to examine, •.cttlc an~ allow 
all claims against the county, unles• otherw1,oe prov1dcd by 
law. 

This provi•ion uf the Hatutc 1S dearly broad enough to en­
able the board of supcn isonl in the ca-e abo,·e to allow the 
ehcrifT the netes•ary expense oi going into a neighbonn~ state 
and returning a defendant t 1 \\ oodbury county. lo"a 

You also :uk: 
2nd \\'hen the 5htnff makes a trip out oi the state for 

a (ugithr. ha,ing in his po••~:.-ion. extradition papers is­
sued b) the gm ernor of another -tate, upon. requl•lllon from 
the governor of Iowa, and return~ the fugttl\'e to the county 
in which the offense \\as comm1tted. and after the return 
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and Clelivery of the fugitive to the jurisdiction of the Iowa 
court, and the defendant is tried and acquitted, or the case 
is dismissed without prosecution, has the governor author­
ity a nd does the law contemplate that he should authorize 
reimbursement to the sheriff? 

It is not the sheriff as such who is entitled upon requisition to 
incur the expense referred· to, but it rs the agen t appointed by 
the governor under and by v irtue o£ the authority g ranted by 
Chapter 88 of the Acts of the 37th General Assembly, who may 
incur this expense and return the fugitive. This agent may, of 
course, be the sheriff, but not necessarily so. Under the said 
chapter the said agent is entitled 

not exceeding ten cents per mile each way for all neces­
sary travel of himself and for each fugitive five cents per 
mi le additional, for the number o f miles which he shall 
have been conveyed. B111s fo r s uch expense shall be made 
out so as to show the actual route t raveled, the number of 
miles and be verifie-d and accompanied .by proof that the 
fugitive for whom requisition was made has been returned 
and delivered into the custody of the proper authorities. 

l f then the agent, whoever he may be, under the appointment 
of the governor, returns the fugitive to the sherifT of vVood­
bury county, if that is the place where he is to be prosecuted, 
the said agent at that time is en tit led to the compensation above 
na med. U nder the old section as it appeared in the Code of 
1897 it was necessary to wait until the trial, o r until satis­
factory showi ng was made that a failure to go to tria l was not 
the fault or neglect of those interested in the prosecution. The 
new act, you will notice, changes the situation. The answer 
to your question then is that the said agent is entitled to the 
said compensation when he has deliYered the fugiti,•e to the 
p roper officer of the proper county. 

You further ask: 

Jrd. When the sheriff makes a trip ou t of the state for 
a fugitive, acting upon authority g ranted by requisition 
papers, and the fugitive successfully resists extradition, and 
the sheriff is compelled to return without the fugitive, is 
the state legally bound to reimburse the s heriff for ctle trip? 

\Vhat we said in answer to question No. 2 above, about the 
agent and not the sheriff bei ng entitled to the compensation is 
equally true here. In order for the sheriff to obtain the said 
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compensation it is not necessary that he return the fugitive 
der Chapter 88 o f the; Acts of the 37th General Assembly. 

;e said agent is entitled .to the_ proper compensation wh:n h.e 
roperly itemizes and venfies h1s account and accompantes 1t 
~,proof that the delivery of ::.aid fugi tive hy :,aid agent has been 
r~fused by the authorities of said other state or foreign govern-

ment. 
J. W. KINDIG, 

Assistant Attorney General. 

M I LEAGE OF B OARD OF SUPERV ISORS. 

Members of the board or supervisors are enUtled to mileage at the 
rate of five cents per mile going to and from t he r egular, special and 
adjourned sessions thereof, but they are not entitled to mileage where 
th y tor their own convenience, leave any of the above sessldns to 
goe home or elsewhere during such sessions. 

February 26, 19 18. 

John \\'cir, Ass't. County Attorney, Davenport, Iowa. 

Dear Sir: Your letter of February 22nd, 19 18, addressed to 
Attorney General Havner has been g iven me for answer. 

You ask: 

Is a member of the board of supervisors entit led to mile­
age other than Sc for every mile traveled in going to and 
from the regular, special and adjourned sessions of ~he 
board and in goi ng to and from th.e place of performmg 
committee service. That is to say, 1s such member of the 
board entitled to mileage going and return ing each d_ay o f 
a regular, special or adjourned session and each d~y 1n go­
ing to and from the place of performi ng comm1ttee ser­
vice? 

It is our opinion that a member of the board of super\'isors 
is entitled to Sc for each mile t raveled (1) in going to and from 
a regular session, (2} in going to and from a special session, (3) 
in going to and from adjourned sessions and (4) in going to 
and from the place of performing committee service. 
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Section 469 of the Code, 1913, provides that 

The members of the board o f supervisors shall receive 
four dollars per day each for each day actually in session 
a nd four dollars per day exclusive of mileage when not in 
session but employed on committee service, and five cent. 
for every mile traveled going to and from the regular, special 
and adjourned sessions thereof and in going to and from 
the p lace of performing committee service * *. 

I n other words it is o ur opinion that a member of the board 
of supervisors is en titl ed to o ne mil eage tra,·eled in going to a 
regula r session and one mileage in going from the regular se,. 
sion. \ Vhat we have said regarding the regular session i!< abo 
true o£ special and adjourned sessions and to committee ::.en·icc. 

If a member o f th e board o f s upervisors, while attending the 
regular session des ires, for his own accomm<>dation, or f0r any 
other reason, to return to h is home duri ng one of said sessions, 
this does not entitle him, under th e section of the statute 
quoted, to mi leage for each day he leaves the session and return!>, 
or for each time he leaves the session a nd retu rns should he 
choose to make the t r ip more frequently than o nce a day. 

\Ve believe this is in accorda nce with a n opinio n rendered by 
i\1r. C. A. Robbi ns, Assistant Attorney General o f Iowa in the 
year 1914, which we believe is r eported 111 the Revenue Law.s 
o f Io wa, 1917, page 125, Section 150. 

J. VI. KtNDIG, 
Assistant Attorney General. 

POWER OF BOARD OF SUPERVISORS TO DIVIDE WORK. 

Under sec. 422, Supplemental Supplement, 1915, the board has power to 
divide the county into districts and assign members to certain districts 
for sake ot convenience, 

March 4, 1918. 

M. R. Hammer, Jr., County Attorney, Newton, Iowa. 

Dea r Sir : Your favor of the 22d ult., addressed to the .\t­
torney General has been referred to me fo r reply. 

You state that your board of supervisors has fo llo wed the 
practice of di,·iding the county into districts and assigning a 
particular district to each member for him to look after. 
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You a~k in substance whether or not s uch proceeding is legal, 
d ,, hen fo llowed by the hoard, '' hcther o r not it would be 

~~ndmg on the members a ssigned to the respective districts. 

Section 422, paragraph 22 of the Supplemental Supplement, 
1915, authorizes the board o£ supervisors: 

T o make such rules and regulations, no t inconsistent with 
Jaw, as it may dee.m necessary for its ow~ government, the 
transaction of busmess, and th e pceservatJOn of order. 

Pursuant to the foregoing statutory pro,·ision it has been the 
practice of boards over the state to div ide the county into. as 
manv districts as there are members of the board and asstgn 
each. member to a particular d istrict, keeping in mind at all 
times the best interests of the county and the convenience of 
the indi,·idual member. It has been the uniform policy over 
the state to avoid assigning a member to more territory than 
he can properly look after, and to that end the boards have fol­
lowed the policy of assigning a member to that part of a county 
in which he resides. The wisdom of such a policy is apparent 

at a glance. 

However, in counties which have not been di,•ided into dis­
tricts for the purpose of elect ing supervisors from that par­
ticular district each member of the board is elected by the en­
tire county and it is his duty to serve the county in its entirety. 
I£ he is derelict in that respect he will be held accountable on 
his bond. 

' So that while the aboYe section is authority for permitting the 
board to divide the county into d istricts for the convenience of 
the indiddual members of the board to look after, provided the 
district assigned to the member is agreeable and satisfactory to 
him, nevertheless said statutory provision would no t be authority 
for absolutely limiting the jurisdiction of such member to the 
district assigned to him, so as to prevent his taking a ny action 
with reference to other sectio ns o£ the county. But as before 
!itated it has been the policy over the s tate to assign a member 
to that district in which he resides, as he is more familiar with 
its needs, and his recommendations are usually fo llowed by 
the entire board \\'hen in session. 

\V. R. C. KENDRICK, 
Assistant Attorney General. 
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POWER S AND DUTIES OF BOARD OF SUPERVISORS. 

Ordinarily the board of supervisors have a discretion ln the matter or 
constructing the bridges and where they have exercised such dlsereuoa 
It cannot be controlled by the courts. As to whether such dlseretloa 
exists as to rebuilding a bridge which was formerly bunt by the county 
Is Involved In doubt and an opinion on tbat point is reserved. ' 

May 13, 1918. 
W. H. Childs, County Artorney, Clinton. Iowa. 

Dear Sir: Receipt is hereby acknowledged of your letter o£ 
May 9th pertaining to th'e question of whether or not the board 
of supervisors may be compelled to construct a certain bridge 
in your county. 

Th is department has had no occasion to consider the ques­
tion you present since Mr. Havner took charge of the office 
on th e first of January, 1917. \;Ve have made a diligent search 
through the files and records of 1the office to see if th e question 
had been presented to a former administration but are unable 
to find any eYidence that it ever was. 

The question you present is involved in doubt, and I must 
admit my inability to determine with any degree of certainty 
whether the proposed action can be maintained or not. 

Section 1527 s-8, Supplemental Supplement to the Code of 
1915, to which you refer, embraces and deals with divers sub­
jects which include powers and duties of the highway commis­
sion, powers and duties of the board of supervisors, the estab­
lishment and maintenance of the county road system, establish­
ment and maintenance of the township road system, and other 
subjects and matters. That portion of the section dealing with 
the survey and plans of the county road system is in part as 
follows: 

T he county auditor shall, upon receipt of the approved 
and modi fi ed su rvey and plans, record the same a.t length 
in a county road book, and th e board of supervisors shall 
thereupon proceed to the construction of the road, bridge, 
tile and cu lvert work in accordance therewit h, and as here­
in provided. 

Doubtless, this may impose a duty upon the board of sup­
ervisors regarding which they may have no discretion, but the 
following language "the duty to construct and maintain all 
bridges and permanen t culverts throughout the county is im-
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po-.ed upon the board of supervi~ors'' mu:;t be construed in the 
li ht of reason and may be gi,·en full force and effect by hold­
i;g that all bridges and permanent cuh·erts (outside certain 
classes of cities) when they are constructed, shall be constructed 
and maintained by the board of supcn·isors. In other words, 
the expense of constructing and maintaining such bridges and 
culverts is to be borne by the county at large and in no case by 
any particular subdivision thereof. 

The rule of law approved in the case of Leonard vs. \Vake­
man, 120 Iowa 140, is doubtless a sound and correct principle 
but must give way in cases where the statute enjoi ns :l parti­
cular duty upon the board of supervisors, as was held in the 
case of Clerk Buffcorn et al, vs. Thomas Chapburn, et al, 166 
Iowa 611, but the provisions of the statute there involved were 
very dissimilar to the provisions of Section· 1527-s8, Supple­
mental Supplement to the Code· of 1915, making it the duty 
of the board of supervisors "to construct and maintain all 
bridges and permanent culverts throughout the county," and I 
do not believe that it was the intention of the legislature that 
this provision should take away the discretion of the board 
recognized by the court in the case of Leonard vs. \Vakeman, 
supra. 

The principle involved in t he case in your county is similar 
to those involved in the case of McCarl vs. Clarke county, 167 
Iowa, 1-l, where a judgment rendered against the county was 
reversed. I am constrained to believe that you can defeat the 
action in your case, though as before stated, I am not entirely 
clear on the subject. 

J. W . SANDUSKY, 
Assistant Attorney General. 

BOARD OF SUPERVISORS TO PAY FOR DETENTION HOSPITAL . 

It a detention hospital is erected under the provlslotls of section 
2li7l·a, supplement of 1913, the board of supervisors should pay tor It. 

June 28, 1918. 

Ralph S. Stanbery, County Attorney, Mason City, Iowa. 

Dear Sir: \Ve have your request of recent date relati\·e 
to the establishment of a detention hospital in your county. 

zt 
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In your rcque,t for an opinion on the <1ucstion of whether or 
not the county or city would be liable for the erection of a 
detention hospital you refer to Section 2571-a, Supplement of 
1913, and also to the ca•e of Kurtz Company vs. Polk county, 
136 Iowa, 419. In read•n!:' both the statute and the opinion of 
the court, and al•o Section -122, paragraph 21, Supplement of 
1913, it seems that the board of supen·i•ors is given full auth­
ority to erect a detention hospital. 

Sectwn 422. paragraph 21, Supplement of 1913, whici;I is the 
,ection of the otatute confernng certain powers upon the board 
of supervisors, provides: 

To ha,·e and exercise all the powers in relation to the 
poor given by law to the county authorities. 

It is true that you do not lind any statute stating in express 
terms that the county board of supervi•ors may erect a deten­
tion hospital but from the reading of the statute cited above it 
sho\\' that it wa,; the intention of the legislature that when a 
detention hos1•ital was erected it should be at the expense of 
the county. 

In the case of Kurtz Colllpany n. Polk county, supra, the 
supreme court, on th1s point, -tated at page 423: 

As to other. expenses, if any, and especially expenses 
made in e,;tabhshing and fitting up property of a perma­
nent character which remains the property of the <ity or 
county, while th~ statute clots not in express terms say 
they are to he pa1d by the county, the pro,·i•ion that thev 
-~all be certi~ed. to, and audited by, the board of super­
\'ISOrs deary md•cates that such was the legislative intent. 

It i- the opinion of this department that if a detention hos­
pital i< erected it shu11ld be at the expen,c of the county. 

C. G. \\'ATKINS, 
Assistant Attorney General. 

INCO MPATI BLE OF FICES. 

Tbe omcea of county attorney and citY BOIIeltor are not Incompatible. 

Februarv 23, 1917. 
f'om Boynton, Count) \ttorney, Forc,t City, Iowa. -

Dear Sir: \\ e h3\C )OUr fa\'nr of recent date reque,ting the 
• pini11n of this department un the following fach: 
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! am ~.uly elected, qualified and acting county attorney of 
th•s (\\ mnebago) county. The cit)• of Forest City, our 
county seat, empl?ys a city solicitor by the year and I 
ha_ve reason to behe,·e ~hat 1 may have the appointment to 
sa•d office. I should hke your opinion upon the question 
as to whether or not said office" are incompatible and 
whether or not the same per~on can legally qualify tor and 
h<?ld both offic~~. before allowing the city council to proceed 
w1th my appomtment, 

The common law rule that a person cannot hold two offices 
at the same time, which are incompatible, obtains in this state. 
Offices are held to be incompatible when the nature of the duties 
of the two office< are such as to render it improper, from con-· 
sidcrntions of public policy. for one person to hold both. as 
where the dutie~ to be performed under one office are. or may 
be, sul5ordinate to, or interfere with, the duties of the other. 
~(ere physical inabilit) to discharge the duties of the two offices 
•n e• cry instance at the same time docs not render them incom­
patible although such has sometimes been held to be the rule. 

Incompatibility in office exists where the nature and 
duties of t.he two offices are, such, as to render it improper, 
fron~ considerations of pubhc pohcy. for one inoumh•nt tro 
retam both. lt does not necessarily arise when the mcum­
be~t places .himself. ~or the time being, in a position where 
1t •• •mposs•ble to discharge the duties of both offices. 

Bayou vs. Cattell, 15 Ja., 538. 

At common law the only limit to the number of offices 
one person might hold was that they 'hould he compatible 
and con•istent. The incompatibilitY docs not con•ist in a 
physical inability of one person to -discharge the dutic~ of 
the two offices, but there must be some inconsistency in 
the functions of the two,-some cocflict in the duties re­
quired of the: officc~s. as where <?ne has some supervision 
of the other, .s reqUired to deal w1th, control, or assist him. 

State ~x rc.-1 \\ alker ,.,, Beis, 135 ~lo, ,US. 

The functions of the two offices should be inherently in­
consistent and repugnant. 

State vs. Goff, 15 R L. 507. 

\\'here one office is not subordinate to the other, nor 
the relations of the one to the other such as are incon­
sist,ent and repugnant. there i• not that incompatibility from 
wh1ch the law declares that the acceptance of one is the 
vacation of the other. The force of the word, in its appli-
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cation to this matter, is, that from the nature and relation 
to each other of the two places, they ought not to be held 
b~ the same person, from contrariety and antagoni~m which 
\\Ould result !n tilt' attempt hr one per<on to faithfu~ly and 
impartially dt~harge the duttes of one toward the meum­
bent of the other. Thus. a man may not be landlord and ten­
ant of the a.ame prcrn1sc.s. He may be landlord of one farm 
and tenant of another. though he may not at the same hour 
be able to do the dutv of each rdation. The offices mu~t 
•uoordinate one to tl;e other. and they mu•t. per •e. have 
the right to interfere. one \\;th the other. before they arc 
incompatible at common l:~w. Per Fogler, judge, ir 

People u . Green, ~ X Y •• 295. 

\\'e are of th~ opinion that the duties of county attorney arc 
not incompattble \\1th tho•e of c1ty 110licitor and that you may 
legal!) 'lual1fy an•l hold the office of count) attorney and that 
of city ~oltcitor at the Mme time 

Yours truly, 

J. W. SA~Dt:SKY, 
.\'sistant .\ttorncy General. 

THE COUNTY ATTORNEY CANNOT BE DELINQUENT TAX COL· 
LECTOR-A88E88MENT OF AUTOMOBILES. 

The county attorMy cannot olso be the delinquent tax collector ot his 
county. 

Automobll•• k~pt In atork fnr wblrb no re,lstratlon baa been taken 
out ara aublect to ordinary tautlon. 

Fehruary 26, 1917. 

F II. llun Carlo<, t OUllt) \ttornc). l'crr), lo\\a. 
IJear S1r: Repl)lll!; tu )OUr inqusry of recent date. for in· 

formation conc~rmng the follm ing matter•. to-wit: 

(I) ,\s to whether or not you could be properly .and le­
gally delinquent tax coll~ctor while you are occupymg the 
ofllce of county attorn~y. and 

(2) \s to the assessment of automobile- in stock which 
arc kept for sale, 

beg to advi e: 

As to the first propo ition, our supreme court has frequently 
held that no contract can t.e made looking to the allowance or 
pa) mcnt to a publtc offic<'r f an) othtt or ~;realer compensation 
than that fixe•! by Ia\\. 
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~fa-sie vs. Harrison County, 129 Iowa, 280; 
Heath v<. Albrook, 123 Iowa 559· 
Sec. 301, par. S, Supplemental Su~plemcnt, 1915. 

3U 

From the foregoinll' opinion•, ·it would ,eem to be clear that 
it is the duty of the county attorney to pro-ecute whatever <uits 
may be necessary to collect delinquent taxe<, and for that rea­
son )Oil could not \\ilh propriet) accept the po'ition of delin· 
quent tax collector. 

\s to the second proposition, unless rcgi.tration j, taken out 
on automobiles kept 111 stock and for •ale by dealer-, they are 
asse •ed as other personal proper\) after January 1st. 

W. R. C. KE~DRICK, 
A«istant Attorney General. 

COUNTY ATTORNEY CANNOT INSURE COUNTY PROPERTY. 

pr!~r~~~untr au lrntoy ran not too•lttent1y write tn uran.:e on county 

April 7, 1917. 

Richard C l.t•ggt•tt. Count} Attorn e), Fairfield, Iowa. 

Dt"ar Sir: \\ ,. ha\ r your letter o( the 5th instant, wherein 
you n·•1ue't tht• opinion nf thi~ department on the following 
facb: 

Bc<icle •lniiiJ: ~ume Ia\\ hu<ine'' I am also interested in 
an in<urann• a~.:•·nc,· ,uul the (}Ue,tion ha< ari>en whether I 
cnn wnlt• 1111 hu<fncss fur tht' county while I am county 
.lttc.'r.nt). ! tl cours .. , I "ant to make all the money I can 
legthttt.ttd) mal«• but 1 do not waut to violate the law 
for the sake ,f a frw small in•urance premiums. \\'ill you 
plc.as~ \\Tstc me "ltrtlter or not I can legitimately wrtte in· 
sur;tncc for Jefferson count) "hile I am county attorney? 

Section 545 of the codc is as follows: 

~o count\ officer hall nppcar as aR"tnt. attorney or soli­
cnor for another in any matter pending before the board 
of supervisors. 

This. as \\C under land it, is simply a declaration of a common 
law pnndple recognized eHrywhere. In the case of B. C Bay 
\'S. ]. S Da\ idson. et al, 133 lo\\ a. 688, this particular principle 
is discu sed at some length. There are, of course, other cases 
but it iJ ltnnece.s•ary to cite them. Most men, like yourself, 
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\\ant to mak~ wm~ money and there arc >Orne, no doubt, that 
are not so Hry particular whcthtr they make it legitimately 
or not but such men would not mak~ the right kind of public 
officers. 

It would be )Our duty to cmm d and ad,·t>e the board in 
case of a loss under a policy of in•urance that you might write 
lor them, as it would ai50 be your duty to coun<el and advise 
them if any dispute5 ahould ar ise betw~en the board and the 
company pcrta1mng to any pro\ is ion of the policy and, therefore, 
we are of the opinion that the rruper thing for you to do would 
be to cease wrnmg insurance for the county while you hold the 
office of county attorney. 

J. W. SA:\DUSKY, 
As•istant Attorney General. 

COMPENSATION OF COUNTY ATTORNEY. 

The county attorney lo not entltiM to cbarce and receive, from tbe 
county, attorney feet wblrb may be tued ao a part of tbe com aplnst 
the dolendont In proaoeutlon undor tee. 1419, code 1897, wben aueh 
feel c•nnot be recovered from the defeodoot. 

April 16, 1918. 
E. E. Cavanaugh, County ,\ttorney, Fort Dodge, Iowa 

Dear Sir: Your rt'<JIICSl for the opinion of this department 
on the following IJUCStlon ha been referred to me for attention. 

You -tate. 

Under the pro•·i•ions ni Section 2-H9 the justices here 
h "e been adding to the regular fine the ,um of $10.00 
nttorner's Icc•, a1ul where the fine ha, been paid have col· 
lect~d thc amount. 

In thetr transcripts the) hale added m each of the case> 
the sum of ,10.00 CO\ ering those that ha\'e had to pay their 
penalty tn l~ing confined in the county jail. 

"I hcrc as no\\ the sum of $1"JOOO fiO placed upon the audi­
tor'$ boob, the amounts be ng SIOOO in 6 dtffertnt cases. 
and for tho<e "ho ha\1~ not paid 

Am I, as the count) attvrncy, and the attorney "ho ap­
peared m the: cn&e<, entitled to the amount •ct out as fee:; 
for the: nttornc) nppuring m thc cases? 

'ection 308 of the 1915 Surplemental Supplement to the Code 
fixes the compensntion of conn I) attorne) s according to the pop-
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ulatwn of the re•pcctin· cunntit•, and in addition to the salary 
thus fixed, they shall recei\ e the fee, a• now allowed to at­
torn c)~ for &tiltS upon "ritten 1n-trumcnt• where judgment i< 
obtained, for nil tines collectcd "here he: appear' for th~ state:, 
but not othen\1<4.", ancl •chool fund m~.>rt""gc, f~.>reclo-ed. which 
15 to be in full cornpens.,tion f, r hts •tn·ice, a- count)· attorney 
and )Oil \\Ould, therdorc, not be cntitled to rc:ceiH from the: 
county fcc• tnx<:d :IS a part of the co•h 111 ca<b tried under 
Section 2419 of the Code, nne! the que-tion )OU ha.e propounded 
1< therefore anS\Hrcd in the ne-gative. 

]. W. SA:\DUSKY, 
hsistant .\ttorney General. 

TRAVELI,NG EXPENSES OF COUNTY ATTORNEY. 

1 b rounty auoroo)' It •ntltled to hi• ~'<~aiOO&ble travellnc expenaeo 
locludlotr auto hire to rearh home wben .. -alttna !Or a train would 
creally delay maueu. 

April 24, 1917 
J ;\I. Berry, County Attorney, Relmond, Iowa. 

Dear Sir· Your letter of the 23rd instant wherein you ask 
tht" npiniun nf t tu ... ilf'p:artment on the- (ollowing facts hag been 
a'~igncd to m~ for attention: 

Durmg the month of January I was called to Dows, 
\\right county, to apf>rar in an assault and battery suit 
an<l a' it wa~ Saturday evening when we finished, it would 
h;l\'c been impos•ihlc to return to Belmond by railroad un­
til ~londay morning or by \\av of Clarion Sunday after­
noon. I hired a car to bring me to Belmond and presented 
the b1ll with the monthh· cxpen•e 6t3temcnt and the board 
rdusrd to allow 11 ,ant! In fact ~ome member, of the board 
thought the aaluy co>cred all expcn<e n h1ch I should pay. 

The code pro\ icle$ that the c nmty attorney 'haU appear 
\\hen J>OStlblc to pro•ccute $uch action, and it appear' to 
me he houlcl be entitled to auto hire \\hm conside-rable 
delay would occur b) waiting for train. 

If in )Our opinion the county attorney i• entitled to this 
upense under the &ectlon mentioned, kindly "rite a letter 
110 ad\ 1 ing and one that I may pre-ent to the board. 

Sr~:t100 I~ of the Code, pemuning to the office of county 
attorney, ftXtng the salary ancl rroviding for expen-e is in part 
as follo\\11: 
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His ncc~sary and actual ~xp~n•e• incurred in attending 
upon h1s official duties at a place other than his residence 
and the county seat. 

It IS clear that the l~gislatn e intent was to provide for the 
actual cxpcrues of the county attorney in attending to his public 
dut1c:s at plac~ other than his r~idence and the county seat. 
It would, of course, be h1s duty to use th~ most rea<onable means 
of transportation to get to and from different places where his 
duties call him and 1 am of the opimon that in the case to 
"hich > ou rder, "here there was not other and cheaper means 
of transportation t.y which you could reach your home when 
the hus111ess )OU \\ere attending to \\~S completed, it was proper 
fc.r you to secure the sen·ices of an automobile to take you 
home and that the expense so incurred should, be audited and 
allowed as pro' ided by Ia w. 

J. W. SA~DUSKY, 
Assistant Attorney General. 

,E£8 OF CLERK OF COURT. 

Value or utate u the ba 11 for dolermlnlnc the clerk'• tee doea not 
include :r(l•l o•tate. 

August 21, 1917. 

Joe Jcnk,, Clerk Dislricl Court, Algona, !own. 

Dear Sir: Replying to yours of the 17th in st., addressed to 
the \llc.rne) <~cnrrnl, will say, with reference to the case of the 
Estate of 1'111, ISJ IO\\a 2rf), construing Section 296, Supplement 
to the Code, 1907, that in my ju•lgm~nt the amendment to this 
section cont,unrtl m ( hapter 14, Acts of the 34th General As­
Fcmbl), doc n t change the rule of the law therein announced; 
that the rc:~l estate belonging to the deceased 'hould not be 
taken mto account m del< rmming the amount of the clerk's fees. 

It w1ll be noted that there \\:IS no change in the wurd~ "for 
all services performed m the 'ettlcment of the estate of any 
decedent," but the amendment simply added therno the words 
"mmor, m anc person, or othtt persons laboring under any legal 
disab1hty" and \\hllc 1t is true that the \\Ord "emte" \\as 
changed to read "property of the estate" yet thi" does not 
change the legal effect of the statute for still it i< only the estau 
that is bcmg administered that is to be taken into account. 
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Of rouue "here it become.< neces-an· for the administrator 
to sell part of the re:tl estate for the p~rpose of payin~: debt<, 
then the v:tlue of the portion so 'ol<l should be taken into ac­
count, not for the rea~on it was property oi the estate, but for 
the rea•on that it was admmi•tered upon by the admini•trator. 
In the absence of such proce~dmgs to sell, the adrnmi•trator 
under the ruhng of our supreme court in the case rdcrred to 
and other!!, has nothmg "hate' er 10 do with real e-tate, the 
same pa sing dtr«tl) to the heirs of the drcedent in-tea J of to 
the administrator. 

C. A. ROBBI:\5, 
Assi tant \ttorney General. 

CLERKS OF COURT NOT A STATE OFFICIAL 

Cltrka of 1he dl trle court ore county cmclalo. and not alate olllrlalo. 

December 10, 1917. 
lion Gu) li. Logan. A•ljutnat G< ncral of Iowa, State Hou•~. 

J>ear Sir: Complying "ith the ,·erbal request from your de­
partment for an opinion as to whether the clerk of the district 
court i~ a county or a 'tate uftici:~l, beg to advi<e that in our 
upiuiuu !he tlcrk of the ltistrier court i> a county oltic1al. 

The drfinition o£ a county official is defined in I l Cyc. page 
-114 a~ follows: 

Ollicial of a county i, one by whom the county performs 
its u•ual political fun,ttons or gov~rnment functions. 

\lthnugh the clerk of the di•trict court "ill be found groupe.! 
un<lrr th~ JUdicial tlcpartmrnt, ) et it 1S manife<t that the clerk 
\\35 •o gruupc•l fur com·enirnc"' only, and you '~ill lind the county 
attornc), Ia\\) rrs and jurors also grouped under th!lt title. 

On the other hanrl, under the pro•1•ion for th~ election of 
county ofikers )OU \\111 lind the clerk of the dHrict court 
grouped wtth the re t of the county officer•. (Section 1072, 
!-Jupplement 1913). \lso undtr the heading "of duties of county 
officers" .Section 5-19 of the Code of 1897 you wilt find the clerk 
of the distnct court listed with the other county officers. It will 
al!\0 be noticerl that the salary of the clerk i• fixed by the boud 
of supcn i ors and paul out of a count) treasury. (Sect1on 2Q7, 
Suwlement 1913). AI o that all fees collected by the clerk 
shall be paid into the county tr~sury, (Section 296, Supplement 
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1913; ~ectiun 300. <.'<><It• (>f 18<17) and that the clerk >~all re· 
port I•> the board of &upen ssur5 the anwunt of fee' recetved by 

him as clerk • 

It is therefore t\·tdent thnt the clerk of the di,trict court is to 
be clu-ed as a count) offi<'tal and not as a •tate offictal. 

W R. C. KE:\DRICK, 
\•si•tant Attorney General. 

APPOINTMENT OF DEPUTY CLERKS. 

1 CouDty etrrk baa DOt absolute rl1bt to ppolnt deputy witbout 
con•nt or board or au~nloon. 

:. Jlotlrd or 1a~rvloon do not bave the ricbt to cut otr a depot~ 
3. Tbe appoiDtmeat or 4•puty II not & contract. 

Janu3T)' 9, 1918. 

R I. Salcy. Count) ,\ttCJrnt)", Hampton. Iowa. 

1>ear Sir: l'ursu;ont tu yuur rcquc•t over the phone, I here· 
with t•nclo I' you th 1• holding u[ thi> department upon the three 
fullowmg que~tion,, to-wat • 

First: Dt><'S the rlt·rk of tlte cl~>tnct C'ourt have the absolute 
right to appoint a dl'puty, rrgardlr" of the written consent of 
the hoard of !UIIl'nisors? 

Sl'contl: Suh NJlll'IH to the appmntment of a deputy. and 
prior to such 1ppointmrnt IJdng rn<Jk<'<l by the clerk, has the 
board of IUJXni~ou th~ right tn "cut off" the <leputy? 

Titird: Would the apJ>OIIttment of a d<'puty by the clerk for 
a dehn1te penod constitute n contract "ithin the legal meaning 
of that term? 

The po" er of the clerk of the ,Jistrict court to appoint a deputy, 
as well as the condnions under ,. luch such appomtm~nt can b<' 
ma•le. is det,.,..mro by Jtatute !:>rctton 298 of the Supplemmt 
of 1915 pro\ld~: 

Each clerk of the dt<trtct court may, 111 \Hitin!!' with the 
con•ent of th<' b ard of upcn i•ors, appoint one or morr 
dcpuue nut hol<bng a count) office, f r "ho•e act< he shall 
reqUire bond, \\ htch bond shall be appro...-d b) the officer 
"ho hu the approul of the pnnctpal', bond. "uch ap· 
pcuntntcnt .na) be rc' uked 111 \\ riting, "hich appointment 
and re\ ocall n 1hall IJ,· filed and kept in the auditor's 
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office. The person or pcr•an, thus appointed shall '1Ualify 
hy takmg th<' eame oath a, hi~ principal, endorsed upon the 
ccrttliC.Itc of appumtmem. The deputy, in the ab,ence or 
disahilll)' nf h1< principal, may p<'rform all the dutie:. of 
the principal pt·rmmmg to ht· office. He •hall recci\'e a 
~~.~lary not exct-t'din!l' mne hun<lr<'d dollar5 a year, to he 
fixed by the board of 'U<"pn i-ors. except that in countie' 
h:l\111!!' a popnbtion of tharh··fiH thou•and or over, the 
s;,lar) C>f tht• liru deputy •hall be one·half of that of the 
pnnc1pal, and in <'Ue additional depu~ or clerk, art" 
necdt'd, the bo.1rd oi supen i!IOr< may make 'uch allowance 
therefor u they may deem rt"a•onablt". 

It w11l be ob~rvro by r..ading the foregoing ,t(:tion that the 
ch.•rk of the distnct cuurt '\\llh th<" cen•ent of the board of •up­
en isor<" 1113) ap1>0int one or more deputi<"•. The affair, of 
the C'!olllll), hk~ thM of the st:Ht, .tre managed. and the function~ 
of the corporation ar~ d~Sdtarg~rl hy <rn"ants ~lt(:ttd b) the 
penplt•, t • 11 hum Midi sen a<tb are d~rectly re-pon,1blc. The•e 
••n ant~ are 16\t'n, hy tlw peuplt•, power to appoint agent• or 
dtpulit•< \\llh re•trictecl authurit) to 'crve in desij,rnated capa· 
cltlt"l', hut in ){ranting th1' power tht• people may d1rcet it• 
contml and how much shall he txt•rci-cd. The legi,laturc, in 
c:nnfcrring powt·r Hpun the. ch.·rk~ tu rtppuint deputies, has C\·i­
clcntly limitl'!l that pnwt·r and made the app"intmcnt cont:ngcnt 
upon the con•ent or C'onfirmallon hy the hoard (Thurber vs. 
Duckworth, 165 IO\\a 685.) 

\\'e wnul<l thert•fort• an•11 er your fir,t question in th~ nega· 
tht' 

The :tho-r section not only .Hllhoriu• the clerk to appoint 
a clrputy, \\ ith the C'on tnt nf th<' h(l:tr<l of <liJ><'n·i-ors, but also 
cxprt~•l) prm ide• that "such appointment may be r<"\Oked in 
\\ntmg, \\luch apl>ointmtnt nnrl rnocallon -hall he filed an•l 
kept in the .llldllor"s c•ffice" It is e\ldrnt that unrler thi< 'tatute 
th~ deptll} ·~ appomtmcnt may be trrnunated at ony lime at the 
pleasure of hts pnncrpal, nnd I do not believe rhat any la"yer 
\\Ill ~riousl) contend that such r< not elementary l<'gal doc­
trme. 

Your second qursti •n should also be an"'ered m the nega­
the (S.•mmers ,,.. State, 5I< 1\ \\. 8C»; 59 1\, \\'. 962). 

''" to \\ hcth~r or not the appointment of a deputy partakes 
of the nature of nn trre\ ocahlc contract, I can an'" er that ques-
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tion better by quoting from the opinion in Iowa City against 
Foster 10 Iowa 191, which is the following: 

The principle is that public officers, and the officers of 
public corporations, are created for the public benefit, and 
that they and their offices, duties and emoluments, are gov­
er.ped by con<iderations relating ttl the common good, and 
that there is nothing in the nature of contract pertaining 
to that, in the sense of the constitution. 

It is therefore clear that your third question should be ans· 
wered in the negative. 

\V. R. C. KENDRICK, 
Assistant Attorney General. 

PAYMENT OF INTEREST OF BONDS. 

When no levy Ia made to take care or interest on county bonds. 
treasurer Is not le&all)' authorized to par Interest out or general tu.od. 

September 9, 1918. 

]. A. Murphy, Acting County Attorney, Ida Grove, Iowa. 

Dear Sir: Your favor of the 4th inst., addressed to Attorney 
General Havner, has been referred to me for reply. 

You state that your county bsued bonds last spring, but failed 
•o make the le,·y necessary to take care of interest on the bonds. 

You then ask whether or not the treasurer could legally pay 
the interest out of the general county fund, or any other fund. 

OrdiMrily, when a bond issue i> authorized, a levy is made 
for the purpo-e of taking care of the principal and interest as 
the bond' mature or arc redeemed. The statute requires that 
•his fund <hould be held inviolate for this expre<s purpose. Con­
sequently, when a special fund is authorized by statute, the 
fund $0 created should be thed for no other purpose. except when 
otherwise provided. 

~ow, the only fund that could possibly be used for payment 
of interest on county bonds, when the original levy failed to 
provide for accruing interest, would be the general county fund. 
The statute does not expressly authorize the payment of such 
interest out of the general fund, but limits the general fund to 
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the payment of ordinary county expen,es. (Sec. noo, par. 2, 
Supplement of 1915). As a general practice, it would be the 
wisest policy for the treasurer to refuse to pay interest bearing 
coupons when no levy has been made to cover the same. If the 
holder of the coupon is not willing to wait until the board of 
>upervisors can correct the over-sight, then let such owner pur­
sue his remedy contained in Section 408 of the Code. 

However, if there is no special reason why the interest ;hould 
be paid now, no question may ever be raised if paid out of the 
general fund, inasmuch as the board is now in session and can 
make a le,·y sufficient to take care of all accrued interest. 

The board might properly consider the transactron merely n. 
a loan from the general fund. However, if there is no urgent 
reason why the interest should be paid at this time, the better 
plan would be to refuse payment until the over:.ight has been 
corrected. 

W. R. C. KENDRICK, 
Assistant Attorney General. 

COUNTY TReASURER CANNOT EMPLOY EXTRA HELP. 

No provision le made wberebr the county t"asurer can emptor extra 
belp to make lists or taxable property. 

January 23, 1917. 

E. J. \Venner, County Attorney, \\"aterloo, Iowa. 

Dear Sir: Replying to your inquiry of the 15th instant, ask­
ing for an opinion 'from this department relative to the legal 
right of the treasurer of the county to employ extra help in pre­
paring lists of taxable property to be •ent out to variou~ bank• 
over the county, for the purpose of permitting taxpayers in 
those localities ttl pay their taxes at said banks, payment for 
said extra help to be made by the county, beg to advise that 
the statute makes no provision for such an expense. 

According to the statement of your county treasurer accom· 
panying your letter, the lists referred to were prepared by the 
ordinary office force during that period of the year when busi­
ness in the office was quiet. Relative to the county treasurer's 
office, the law provides that "in case additional deputies or 
clerks are needed, the board of supervisors may make such allow-



334 IIF.PORT M' !\TTORNEY GENERAL 

ancc thcrdor a• th<) Ilia) tltcm rl':u •nahle" {See Sec. 491 "'· 
1'115) The statute lwrc cl<nrl) contrmplatr, a condition in the 
tre:uurt•r's office "herem the onhnary urtice force cannot take 
.-arc of the ollic~11 t.u<oncss So that, t1rn though it would be 
a grrat convenience t•J buth the trcasurt>r and puhhc to haH• 
~uch lists 11reparrcl and placed rn thC" hands of hanks throughout 
the count), aiTordmg the taxpa) er. an opportunity to pay their 
tax<S nearer home, > tt the Ia\\ d?c< not contemplate , uch a 
m .. th >d of coJiecUng taxc< ancl make no pr01 is ion for re-im­
bursang the count) trc:~surcr for expen•<'S creaud Ill preparin~ 
such hsu, as 11 as done in the m tam ca• .. 

\\'. R. C KEXDRICK. 
\ssi•tant \llurnty General. 

QUALIFICATIONS OF COUN TY TREASURER. 

A "omAD caonot bold th• oft 
or apJ,"IOtntmfot 

)t cuuuty lre&!liurer. either by elec:tloo 

, \ugust 3, 1918. 

Ralph S Stant.erry, ( ount) \!turney, :lla<on City, Iowa. 

I lear S1r: 'our h•ll••r .. r tlu .Nth nit. ~ddros•ed to the \t­
turnt·) ( •< nt·ral, ha• ht·t n referred to tnt• for rcpl). 

You Matt th.ll the count) tn•a"1r~r of your county has ~ntercd 
the molit,tr) 'nice of th~ l'mtt·tl State<, and you then a•k 
w·hc: thrr ur not h1" \\ 1fe can hr• .1ppuintt•cl cuunty treasurer jn 
h" pl.~t·~. ;ut•l tf n t, "hrther thC" uflic~ coulcl he:- carried on 
during tlu ah cnrr 111thont the appomtme111 uf n <uccr,>or 

Beg (O ad11se th:u onh tho e who nrc <Jnalified elector' are 
..-apat.le of holdmg office unle ' b1 t<pccral stattuor) prD' i-ion. 
!-tate' \an llcck, "-7 lo 1n 569 

\\ e kno" of no such statm r) prm t5tvn "hoch permits a 
11 >man t hold the oiTict' of count> trea<urer. 

:\ u succe or c nld be I gaily appoonte•l to fill the office of 
I)UM) treasurn unle th t ffice bccom..-s 1 acant fhc iact 
'• t the pre cnt Incumbent ha cnt.-red the mohtar) -en ice of 

• oc • ... t<'d Stat~ d~ nC>t create a \acanc\ holleH~r. 11 is the 
dut) f the 1 r<' <'Rt tncumbent t tah care of the dutoe< of the 

fiice Bnd tf he c n not d t>ersonall), he should appc.int 
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som<' p<'rsun to do it fur him, 11h•l 110uld be acc<'ptablc to the 
board of 'UP<'n isors. 

\\'. R. C KE:-:DRICK, 
A'->htant Attorney Gen<'ral 

COMPENSA TION OF SHERIFF. 

SutM'nlaon ab ,uJd allow rea oaable um Cor waltln~ on and dolac 
wub.JDI' for prhoDfta. 

F.-bruu)· '· )Qii. 

E. J. \\'cnner, County Attornn, \\'atrrloo, Iowa 

D.-ar Sor: Rtpl) ing to your e-ttl."med fa~e•r of the 1 -t in­
stant. enclosing ropy of p.-tiuon in re D B. Hender><>n I S. Blacl.; 
H.awk County, and a-king for an opinion from thi' department 
as to 11 hether a -heriiT is c-ntillecl to ~ddit ional compen•atinn, 
other than his regular salary, for w-aitin~ <•n and 11 ashing for 
pri<oners, bel:' to :uh·i~.- that tt os our opimnn the Ia" requorc' 
the board of •uprrl'isors to allo11 the sl>eriff a reasonable •um 
for ~uch •en·iccs. 

It oceur6 t•> uo th.ll J.Mra~:raph 17 of Section 511, ~upplement 
to the Code, 1913, should nut ht• construed in a constricted. lit­
t•ral scn•e as a fcc.-, hut rather in a hroadcr l'icw. "' a legitimate 
expcn•c incident 1<1 the <'onlim•ment of pri">ncrs and the proper per · 
formanc~ ol tlw duties of slwnH. for which reasonable ~xpen•e the 
Jaw ah1·a) s make• ample pr111 osoon 

Howci'Cr, 11 to 11 hcthcr l)r not hftecn cr-nts per p<!rson per <1:\y 
is a rcast>nahle compcn at1on for the scn·ices performed. is a 
matter of fact upun "hich 11 <' d not feel at lil>erty to expre•s 
an opmion \\'e 110uld, thrrtforc, ~uggt"5t that you a<certain 
11hat woulcl I>C" the rca•onable 1alue of said scn·oce.; and ad•i•e 
) our board of stopcn uon to offer 5tttlrment on that baso< 

\\'. R C KE:-:DRICK, 
,\ssistant Attorne) Gtncral 
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FEES OF SHER I FF. 

The sheriff may not retain tees received as delinquent tax collector. 

September 24, 1917. 

Tom Boynton, County Attorney, Forest City, Iowa. 

Dear S ir: On the 22nd instant the sheriff of your county 
subm itted to this department. the following inqu iry: 

Would like your opinion in regard to the matter of col­
lecting taxes. In several cases of late, the county treasurer 
has appointed me his agent to collect taxes. Acting as 
agent, not sheriff, I have done _so. 'Vould like to know j[ 
the per cent allowed for collectmg has to be turned over to 
the county as fees, since they are not earned as sheriff's 
fees. * * *. 

IJ e was advised that under the rules of th is department opin­
ions are only given to state offic ia ls and county attorneys. and 
also advised that the opinion had been sent to you covering 
the question. 

Section 1407, Supple~ent of 1913. empowers the county treas· 
urer to coll ect delinquent taxes by distress and sale, also auth­
orizes him to appoint collectors to assist him and fixes their 
compensation, a nd further provides that if no collector be ap­
pointed, the treasu rer shall p lace the same in the hands of the 
sheriff or a constable who shall proceed to collect the same, 
a nd either shall be entitled to receive the same compensation 
in addition to the he per cent as constables are entitled to 
receive for the sale of property on execution. In this case, f 
am of the opinhm that ,the matter should be treated as though 
no coll ector had been appointed and that the list has beea placed 
in the hands of the sheriff as such for collection. lienee, you 
would have to account to the county for the fees earned in 
making such collection; to permit him to collect same as the 
agent of the treasurer instead of as sheriff would be against 
public policy, and therefore, a tendency to cause the sheriff to 
put in his time in the collection of delinquent taxes rather than 
in the performance of duties of his own office for which his 
salary is provided. 

C. A. ROB BINS, 
Assistant Attorney General. 
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FEES OF SHERIFF. 

The board of supervJsors cannot legally allow the sherill' more than 
the statutory tee for teedJng prisoners. 

September 5, 1918. 

Ralph S. Stanberry, County Attorney, Mason City, Iowa. 

Dear Sir: Your letter of the 4th in st., addressed to Attorney 
General Havner, has been referred to me for reply. 

You ask whether or not the board of supervisors may legally 
allow the sheriff more than the sum provided by statute for 
feeding prisoners confined in the. coun ty jail. 

This same question ·was before the supreme court in the case 
of \\.apello County vs. :\Ionroe County, 39 Iowa 349. The court 
in passing upon this question says at page 350: 

His (the sheriff's) compensation for this service is thus 
fixed by law, and he has no m?re right to ignore the pro­
visions of the law and to cla1m and recover a quantum 
meruit than has the governor or a judge * * *. The 
intention is unmistakably to limit the compensation of all 
officers to the fees a nd salaries fixed by law. 

As fa r as we are able to fi nd, the rul e est:Lblished in the case 
above cited has ne\'Cr been changed by either the legislature or 
the courts; and if the doctrine therein announced was good law 
then it certainly ought to be good law today. 

\Ye are therefore of the opi nion that the fee fixed by the sta­
tute to be allowed sheriffs for feeding pri!>oncrs is the limit 
which can be legally allowed by tthe board of sup'crvisors. 
\\'e know of no method by which a large amount can be law­
fully obtained for such purpose. 

vV. R. C. KENDRIC K, 
Assistant Attorney General. 

COUNTY TO FURNISH BEDDING FOR JAIL. 

The county, rather than sherur is 1 equlred lo furnish bedding for 
prisoners in county jail. 

September 14, 1917. 

Alfred Pizey, Ass't. County Attorney, Sioux City, Iowa. 

Dear Sir: I have yours of the 13th inst., a nd in reply will 
say that I am of the opinion that it is incumbent upon the 

22 
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county rather than -the sheriff to furnish the neccs::.ary bcddin" 
l:> 

for the lodging of prisoners. 

I n my judgment, Subdh·ision 12 of Section 1, Chapter 49 of 
the Acts of the 37th General Assembly, quoted by you, does 
not require the sheriff to furnish such bedding a nd that the 
compensation there provided for is for the service in connec­
tion with the lodging of the pril'ioners. 

Section 5643 of the code prO\ ides: 

The keeper of each jai~ shall furnish the necessary bed­
d ing, clothing, fuel, and medical aid for all prisoner:; under 
his charge a nd keep an accurate account of same 

and Section 5651 of the code provides: 

All charges and expenses for the safe-keeping a nd main­
taining of convicts * * * shall be allowed by the 
board of supervisors. 

C. A. ROBBIKS, 
Assistant Attorney General. 

SALARY OF OFFICERS DURING TIME OF SERV ICE IN T HE UNITED 
STATES ARMY. 

A county officer, who by enlistment or draft, has entered the military 
or naval service of the United States In the present war may continue to 
nold the nominal ti tle to the office a nd resume the duties and accept the 
emolumen ts thereof, at any time durlng the period for which he wa, 
elected, I! such mllltary service is terminated during such time, and 
1 here Is no Impropriety In his receiving any par t ot the salary remaining 
after deducting therefrom the expense of conducting such o!Jice during 
his absence. 

.\pri l 4, 1918. 

J. 1!. C. Hamilton, County Attorn.ey, Fort Madison, Iowa. 

Dear Sir : Receipt is hereby acknowledged of your letter of 
today, concerning the office of county auditor of your county, 
and in reply will say, that Chapter 12, Acts of the T hirty-seventh 
General Assembly, repealed Paragraph 7 of Section 1266 of the 
Code, which made the acceptance of a commission in the mil i­
tary sen·ice. and absence from the state for sixty days, consti· 
tute a 'acancy in office, and on account of such repeal we take 
the view that i t was the legislati\ e intent that state a nd county 
officers might retai n the nominal title to the office to which they 
had been elected, and if their term of sen·ice in the army or 
navy was terminated before the expiration of their term of 
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office that they might resume such ofl1ce and recci,·e the emolu­
ments thereof for the balance of the term, but we have not, 
and cannot hold that they arc entitled to the salary of the 
office during the time. they arc absent therefrom and physically 
incapable of performmg the duties thereof. 

\\' e think, however, that there would be no impropriety in pay­
ing such officer any part of the salary of the office remaining 
after defrayi ng the expense incident to the proper and cfficien~ 
conduct .thereof during his absence therefrom, and the plan 
adopted m the present case substantially complies therewith. 

I t would, doubtless, have been better if the legislature had 
clarified this matter by proper enactme nt, but, as it did not do 
so, this department is constrained to holci that no greater sacri­
fices should he req uired or more serious conseq uences resul t to 
a patrioti~ s.tate or county o~~cr, who by voluntary enlist ment 
or conscnpt1on, enters the m1htary or naval ser\' icc of the gov­
ernment during the present war, and, therefore, there should b 
no "splitting of hairs" in determining questions of this kind whe; 
the duties ~f the office are properly and satisfactorily performed 
without additional expense to the public. 

~ou were correct in in forming the board, that so long as the 
dl~h~s of ~he office_ were being satisfactorily performed, they 
m1g t cont111ue pay1ng the salary of the county auditor. You 
were also correct in holding that a woman is not eligible to 
the office of county a uditor. 

J. \V. SANDUSKY 
Assistant Attorney Gene:al. 
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EFFECT OF ESTABLISHMENT OF MUNICIPAL COURT ON MAYOR'S 
COURT. 

The establlsbment or a municipal court does not abollsb a mayor's 
court In an Independent Incorporated town In the same civil township. 

1\tarch 16, 1918. 

E. J. \Venner, County Attorney, \Vaterloo, Iowa. 

Dear Sir: Your letter of February 26th ha.:; hecn handed to 
me for reply. 

You ask for an opi nion of this department as to whether the 
establishment of a municipal court in \.Vaterloo would ?bolish 
the mayor's court in the incorporated towns of Cedar Heights 
and Castle Hill, the municipalities of Cedar Heights and Ca:>tle 
Hill being situated within the civil townships in which Water­
loo is situated. 

It seems apparent that when the Jaw establishing the muni­
cipal court was adopted that the condition stated in your proposition 
was not considered and the answer to your inquiry will depend en­
tirely upon the construction pl"ced upon Section 694-cl, Sup­
plemental Supplement of 1915, which says that: 

Any city * * * having a population of twenty thousand 
(20,000) or more, may organize a municipal court * * 
The limits of any such city shall be held to extend to the 
limi ts and include therein all civil townships in whi~h said 
city or any part thereof is located. 

Section 694-cS, of the 1915 Supplement, provides that: 

After the adoption of the proposition to establish a muni­
cipal court under the provisions of this act, and upon the 
ele~tion and qualification of the. officers herein provided for, 
the police court, mayor'-s court, justice of the peace court 
and the superior court in and for the territory within the 
municipal court district, shall be abolished. 

These sections should be construed under code Section 3-M6. 
which provides as follows: 

The rule of the common law, that statutes in deroga· 
tion thereof are to be strictly construed, has no applica­
tion to this code. Its provision and all proceedings under 

OPINIONS RELATING TO COURTS AND JURORS 341 

it shall be liberally construed with a view to promote its 
objects and assist the parties in obtaining justice. 

The fundamental rule in the construing of statutes is to ascertain 
nd give effect to the intention of the legislature. In the 

~rst place it was to give an opportunity to establish a munic­
ipal court in the city with a population of twenty thousand 
(20,000) or more, and when the court was so established it car­
ried with it the abolishment of the police court, mayor's court, jus­
tice of the peace court, and superior court within the municipality 
in which the municipal court was established. 

In order to include the justice of the peace, whose juri:.Jiction 
was the territory lying outside of the municipality, yet within the 
civil townships, in which the municipality was located, where 
the municipal court was established, the language found in 
Section 694-cS, 1915 Supplement, was used "in and for the 
territory withi n the municipal court district shall be abolished." 
This was right and proper as no reason could be given why a 
justice of the peace court should longer be in existence after the 
establishment of the municipal court. 

This cannot be said of the mayor's court of Cedar Heights and 
Castle Hill. There is a good reason why these courts should 
continue to exist, in order to enforce the laws and ordinances 
which are alone applicable to the separate municipalities. It 
will be noticed that in the above sections quoted, that police 
court, mayor's court, and superior court are in the singular, 
signifying that it was the intentio11 of the legislature that but 
one of such courts was to be abolished. 

It is a well established rule when necessary to give effect to 
the legislative intent that words in the plural number will be 
construed to include the singular, and words importing the sin­
gular only will be applied to the plural of persons and things. 

It seems that if a liberal construction shou ld be placed upon 
the statute, as is provided by the code section above quoted, and 
taking the intention of the legislature that enacted the statute es­
tablishing the municipal court, that it would not incbde the 
~bolishing of the mayor's court o£ Cedar Heights and Castle Ifill. 

'rhis department also received a letter from Hon. Ceo. W. 
Wood, chairman of a committee from the bar association of your 
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county gi,·ing an opinion on this same question, and the above ·. h 
in harmony with their opinion. The law as stated in th· 

I~ 

opinion can well be considered with the above. 

C. G. \\'ATKI\S, 
Assistant Attorney General. 

ESTABL ISH M ENT OF MUNICIPAL COURTS. 

The establlsbment or a municipal court by a vote or the people within 
the territory Included within the limits or the court district does not or 
Itself, abolish the justice or the peace courts within such district ~nd 
such courts are not abolished until the election referred to In Sec. 694-t-5 
Is held and tbe officers therein provided tor are elected. 

April 26, 1918. 

E. J. \Venner, County Attorney, \Vaterloo, I owa. 

Dear Si r: Your letter of the 3rd inst. has been referred to 
me for attention. 

You state: 

On the 25th inst. the people of \Vaterloo voted upon the 
question of establishing a municipal court. The vote was 
taken at the same time the municipal election was held, 
and the proposition to establish the court carried hy the 
''ote of approximately two to one. 

A meeting of the bar association was held on )londay of 
this week and the association endorsed one of the members 
for the position of judge of the municipal court, and a re­
quest is to be made to Governor Harding to appoint the 
man endorsed. The present justices of the peace of the 
two townships seem to be of the opinion that the court 
is not legally established and they have asked me to re· 
quest an opinion from you. It seems they also take the 
position that if the court is legally established there i~ 
no vacancy which can be filled by an appointment of the 
governor, but on the contrary that the officers can not 
l~e elected until the next regular municipal election. 

I enclose herewith the written request which came to 
me from the justices, and to it is· attached a brief which 
they desire you to examine. 

1 should be pleased if I may have your opinion at an 
early date. 

The request submitted to you by the justices of the peace now 
holding office within the territory embraced in the municipal 
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court djstrict, and to which is attached a so-called brief or 
opinion, is as follows: 

\Vaterloo, Iowa. 
April 1, 1918. 

Hon. E. J. \\"enner, County Attorney, \Vaterloo, Iowa. 

Dear Sir: \Ve, the undersigned, justices of the peace 
of \Vaterloo, Iowa, respectfully submit to you for your 
consideration the enclosed brief on the question of abolish­
ing the offices of justices :tnd police court in \Vaterloo, 
Iowa. At the recent municipal election there was sub­
mitted to the voters of the city for adoption the question 
of establishing a municipal court. This was adopted al­
though that part of _the townships lying outside of the city 
limits \Vere not permitted to vote upon the proposition. 
Besides there is some division of opinion as to whether 
the legislature intended to create such a vacancy in the 
present offices above referred to as to authorize the gov­
ernor to appoint a judge of the municipal court, or whether 
this should not be filled at the next 1 egular municipal elec­
tion. This latter is the question in which we are most 
interested at this time, and the one on which we earnestly 
solicit an early opinion from you. 

Signed: 
Respectfully yours, 

Wm. A. Cook, 
James T. Knapp, 
Upton B. Kepford, 
East Waterloo, Twp. 
Black Hawk Co., Iowa. 
Frank F. Knapp, 
Justices of the Peace, 
Waterloo, Iowa. 

The several questions or propositions indudcd in the request 
of the justices arc discussed at considerable length an.:! with 
much force and .logic in the brief referred to, an.cl 1 am con~ 
strain.ed to believe that the conclusions therein arrived at are 
correct, as applied to so-called vacancies in the office of judge, 
clerk and bailiff of the municipal court, and which it is sought 
to fill by appointment, and which are held not to exi.:;l, and, 
therefore, may not be filled by appointment. I also concur in 
the conclusion that the justice of the peace courts in and for 
the territory within the municipal court district are not and 



344 REPORT OF ATTORNEY GENERAL 

will not be abolished until the municipal election re ferred to in 
Section 694-cS is held and the officers therein named are elected. 

J. W. SANDUSKY 
' Assistant Attorney General. 

APPORTION lNG OF JURY. 

County auditor should apportion the number of grand and petil jurors 
among the respective precincts. 

October 30, 1918. 

J. M. C. Hamilton, County Attorney, F t. Madison, Iowa. 

Dear Sir: Replying to your verbal request fo r an opinion 
as to whether it is still the duty of the county auditor to apportion 
the number of grand and petit jurors among the precincts from 
wh ich the same are to be drawn, beg to advise that it is our opinion 
it is still his duty so to do. 

There is no conflict between section 336 of the code, and section 
5, chapter 267, acts of the 37th General Assembly. Section 336 
makes it the duty of the audito':' to make the apportionment on 
or before the first Monday in September in each year, white 
section 5, chapter 267, requires the jury commission to meet on 
t he first Monday after the tenth day of November in each year, 
and draw the number so apportioned by the auditor from each 
of the voting precincts. 

By reference to section 6, chapter 267, aforesa1d, you will find 
it is made the duty of the county auditor to furnish the jury 
commission "a statement of the nu mber of persons apportioned 
by him to be drawn from the respective voting precincts of the 
county as jurors." 

I t is, therefore, evident that no conflict ex-ists between section 
336 of the code and section 5, chapter 267, acts of t he 37th Gen­
eral Assembly, and the duties of the county auditor under section 
336 remain the same as they did prior to the creation of the 
jury commission by_ the 37th General Assembly. 

W. R. C. KENDRICK, 
Assistant Attorney General. 
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FEES OF WITNESSES. 

In a criminal case, the county attorney or board of supervisors may 
agree to pay more than the statutory fee to a nonresident witness. 

November 3, 1917. 

Henry H. Jebens, County Attorney, Davenport, Iowa. 
Dear Sir: .A't tlfe request of the Attorney General I am writing 

you with reference oo t he question as to whether or not the coun­
ty attorney or the board of supervisors may lawfully agree to pay 
a nonresident witness more than the fees allowed by law in order 
to procure his attendance as a witness in a criminal case. 

There seems to be little direct authority on the proposition, 
but I call your attention to the case of Dodge vs. Stiles, 26 Conn. 
466, where it is said: 

If the witness agrees with the party that he will attend 
and testify without being s ummoned and is not summoned 
and so is not br-ought up under the order or censure of the 
court, we s uppose that any reasonable promise for compen­
sation is good and may be enforced for the proceedings -or 
service is not under nor in pursuance of the statute. 

It seems to me that this would apply to a nonresident witness 
who is beyond reach of the process of the court. Of course if 
tbe witness was within the reach of the subpoena, then any 
agreement to pay more than t he statutory fees would be against 
public policy. In the case above cited the court seems to recog­
nize the right to indemnify witnesses for loss by reason of thei1 
attendance at a great distance rather than the right to pay higher 
fees for attendance and testimony. 

See also the case of Clifford vs. Hughes, 124 N. Y . Sup. 478 and 
Hough vs. The State, 124 N. Y. Sup. 878. In the latter case, an 
agreement with the Attorney General was held binding upon the 
state. See also note to the case of Neece vs. Joseph, 30 L. R. A. 
(N. S.) 278 at 280. 

In view of these cases I am of the opinion that the board of 
supervisors o~ the county attorney might lawfully agree to pay 
a nonresident witness the reasonable value of his time lost and 
expense of transportation in attendance upon court, in lieu of the 
statutory fees, allowed to witnesses who are within the jur isdiction 
of the court and whose attendance may be enforced by subpoena. 

C. A. ROBBINS, 
Assistant Attorney General. 
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CERTIFICATI ON OF JURORS. 

Section 6, chap. 267, acts 37th G. A. applies to jurors who have actually 
served on a case ln court or record during the year. 

November 6, 191;·. 

£. vV. McYianus, .County Attorney, Keokuk, Iowa. 

Dear Sir: Your letter of the 2nd instant, wherein you ask th~ 
fo llowing question, was duly received: 

Some question has arisen in this county in relation to the 
construction that is to be placed upon that part of section 6, 
chapter 267, of the laws of the last general a ssembly, which 
provides that the names of jurors who have served for the 
preceding year shall be certified to the jury, commissioners. 
The question is just what jurors are to be included among 
those who have served, whether it means only those who 
have actually served on cases or the entire panel. 

I 

Chapter 267, acts of the 37th General Assembly, amends 
chapter eleven of title III of the code, as amended, relating to 
the selection of grand and petit jurors, and, by its terms, is in 
addition thereto. Section 6 of the act is as follows: 

For the purpose of aiding the commission, in making the 
lis ts of grand a nd petit jurors and talesmen, the county audi­
tor shall furnish the commission with the poll books of the 
last preceding general election, a nd a statement of t-he num­
ber of persons apportioned by him to be d rawn from the 
respective voting precincts of the county as jurors, together 
with the names of all persons who have served as grand or 
petit jurors, after the first day of J anuary, preceding the time 
of the meeting of the commission. No person who has been 
drawn, and has served in a court o£ record as a grand or 
petit juror, during the year beginning the first day o£ Jan­
uary, preceding the time of the meetine- of the commission, 
and no person who has requested to be selected as a grand 
or petit juror, or talesman, shall be selected by the commi~­
sion as a grand o r petit juror or talesman. And if the nam~ 
of any such person shall be selected by the commission, the 
fact that he has requested to be selected, o r that he ha~ 
served as a grand or petit juror, in a court of record, during 
the year, shall be ground for challenge for cause. 

T he phraseology or wording of the section is, in some respects, 
quite similar to a part of section 337, of the 19 13 supplement t•> 
the code, which deals with the same subject matter, and th•! 
part thereof to which we refer, is as fo llows : 
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And the j~dg~s of election or board of supervisors shall 
omit from satd hsts the name of alt.}' person who has served 
as a grand or petit juror iu a court of record since Jan11ar'\! 
first preceding *** and if the name of any such person i's 
returned, the fact t~:lt he *** has served such juror in a 
court ·of record durmg the J•car *** shall be a ground for 
challenge for cause. 

It may be conceded, though in the opinion of the writer it wa3 
always involved in doubt whether, under the provisions of the 
preceding section, actual service as a juror in a court of record, 
within the time limited, was not contemplated or required to 
disqualify such person or prevent the placing of his name 
on the panel, but, however £hat may have been, it will be observed 
that the clause in the new act, dealing with the exact question 
involved in the language underscored above, is materially and 
substantially different in that it provides that " no person who has 
been drawn, and has ser ved in a court of record, as a grand or 
petit juror, during the year beginning with the first o f January 
preceding the time of the meeting of the commission *** shall be 
selected by the commission as a grand or petit juror, or tal esman." 
The insertion(){ the additional word, "no person who has bee:1 
drawn and" * * * fo llowed by the closing sentence of the section, 
was, doubtless, for the purpose o£ fixing the distinction between 
the terms, "drawn" and "served" and I am, therefore, of the 
opinion that the latter term includes only those who have actually 
~erved on a jury in a court of record within the time specifier! 
and does not include the entire panel regardless of the question 
whether they did or did not actually serve on a jury. 

J. W. SANDUSKY, 
.. Assistant Attorney General. 

LIABI L IT Y OF COUNTY FOR FEES A ND COSTS. 

The county is llablc for copy !ees taxed ln tavor of county attorney ln 
criminal prosecutions even though the action fall s. The county Is also 
liable where the s tate ls successful and the costs cannot be recovered 
from the defendant. 

May 8, 19 17. 

H. F. Garrett, County Attorney, Corydon, I owa. 

Dear Sir: Yours of the 3rd inst., addressed to the attorney 
general has been received and assigned to me for attention. 
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Your fi rst question is : 

I s a county liable to an attorney for copy fees or other 
fees ~xed in his favor in criminal cases where the prose. 
cution fails? 

This question should be answered in the affirmative. 

Your second question is: 

Is it liable in cases where the prosecution is successful but 
the defendant is unable to pay the costs ? 

This question should be also answered in the affirmative where 
the particular item of costs in question was incurred in behalf oi, 
and in the instance of the state or county. 

Your third question is : 

What would be the rule as regards copy fees and similar 
items of costs in actions in equity to enjoin and abate liquor 
nuisances where the party enjoined is unable to pay the 
costs? Would the county be liable for such fees? 

ln my judgment the same nue would apply to civil casrs 
mentioned 'as in criminal cases as stated above. (See Sec. 38Si 
of the code.). 

C. A. ROBBINS, 
Assistant Attorney General. 

COM PENSA TION OF JURY COMMISSI ONERS. 

Compensation of jury commissioners Is limited to four dollars per day 
or fraction thereof, for not to exceed two days at any one meeting or 
sesaion of the board. No compensation is provided for meetings held 
prior to the time tlxed In the statute for the first meeting. 

November 26, 1917. 

George Claussen, County Attorney, Clinton, Iowa. 

Dear Sir: Your request for the opinion of this department on 
the following questions has been referred to me for attention. 

You state: 

Under the provisions of chapter 267 of the acts of the 37th 
G. A. the judges of the district court of this district ap­
pointed jury commissioners. Notwithstanding the express 
provisions of Sec. 5 of this chapter the commissioners helcl 
sessions on the following days, to-wit: October 15, 16, 22, 
23, 29, 30, November 2, 3, 6, 7, 12, 13, 14, 15. You will note 
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that the commissioners were not in session more than two 
consecutiYe days with the exception of 12th, 13th, 14th and 
15th of Kovember. 

The question is now submitted as to whether or n~t each 
one of the two days periods would constitute a session of the 
board for which each commissioner would be entitled to be 
paid at the rate of $4.00 per day, or whether all these meet­
ings constitute the one session i!l \~hi~h event t~e total con~­
pensation would be $8.00, the hm1tatton of sectton 4 of tht :> 
chapter providing that compensation shall be at the rate of 
$-tOO per day for not to exceed two days at any meeting of 
the commission. 

I n order that there may uniformity throughout the state 1 
would like your opinion on this question, and I would also 
like to know what your opinion is as to paying the con:t­
missioners for any t ime prior to the first Monday, November 
lOth. I n this connection you wi ll note that it is possible for 
the first Monday after the lOth to fall on the 16th of the 
month. 

The chapter provides that on or before the lOth day of October 
in each year the judge, or judges, shall appoint three competent 
persons commissioners to select the grand and petit jurors and 
talesmen for the district court of the county for the year begin­
ning on the first day of January next after their appointment, who 
~hall be known as the jury commission. The appointment shall 
be in writing and filed with the clerk of the district court and 
upon the filing of the written appointment the clerk shall at 
once, by registered letter, noti fy each commissioner of his ap­
pomtment. The commission shall, after their appointment and on 
or before the lOth day of October in each year qualify by takin~ 
the oath of office as provided in section 1180 of the code. 

Under the provisions of the act the commission may be re­
quired to hold a number of separate and distinct meetings or ses­
sions, as provided in sections 5, 9, 11 , 13 and 14 of the chapter. 

First. On the first Monday after the lOth day of November irt 
each year the commission is required to meet in a room pro­
vided by the board of supervisors in the court house, and at 
which time they shall select the names of the requisite number 
of persons having the qualifications of jurors to serve as grand 
and petit jurors and talesmen in the district court for the yea,· 
beginning on the first day of January next after such meeting. 
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Second. On the day fixed by the clerk, not less than twcntv 
nor more than thirty days before the first day of each term ~; 
the di trict court held after the 31st day of D ecember, 1917, at 

which a p'etit jury is required, the commission sha ll meet at th~ 
office of t he clerk of the district court a nd draw the requisite 
number of names to serve as petit jurors fo r the next ensuinl' 
cerm of the court. ' 

Third. On the determination of the court that the jury w·h 

illegally drawn, selected or s ummo ned, the commission sha.l 
meet at the office of the clerk at such time as the court tnl\' 
direct and draw the number of petit jurors required under th·, 
order of the court. 

Fourth. On the failure of the juorors summo ned, or a part 
of them, to appear, or if part have been excused by the court, 
:he commission shall, on the order of the court, meet at tht 
office of the clerk. at a time fixed by the court and draw the name,. 
of the number of jurors required by the court to fill the panel. 

Fifth. O n the order of the court or judge thereof, either before 
or during a term of court, or for the trial of any particular case, 
as may be deemed necessary, the panel or a part of it may be 
discharged and a new panel ordered drawn, and the namel> ol 
l>Uch jurors shall be dra\\ n by the commission in the manner hcrt· 
111 provided and the commission shall, u pon the order of the 
court, meet at the office of the clerk for such purpose. 

The part of Section 4 pertaining to the compensation of the 
commission is as follows: 

Each commissioner shalt be paid from the general fund ot 
the cou nty, as compensation for his services, four dollars fo,· 
every day, or fraction thereof, not exceeding two days, at 
any meeting of the commission. during which he is actually 
engaged in the duties of his office, and the time which the 
commissioners are actually employed in the duties of their 
office shall be certified by the clerk of the d istrict cour t to th..: 
county auditor, and the auditor shall thereupon draw a war­
rant upon the proper funds of the county. and qeJi,·er th" 
same to the commissioner entitled thereto, for the amount to 
which such commissioner is entitled. 

As before stated, the act contemplated that conditions may ario;l! 
which would require the commission to meet a number of times, 
(;r hold a number of separate and distinct sessions, and, while it 
does not fix the number of meetings or sessions, it clearly de· 
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fi nes the conditions which must exist before t~ey are held, li mit.; 

h t . 1e to be dc,·oted thereto, defines the duttes to be performed 
t e m . 
·hereat and fixes the rate per day and amount of compensatton 
·h for and I am clearly of the opinion that the section quoted, 
t ere . . 

1 1 . t • 

h his all that is contamed 111 t 1e act >eanng upon tr1e questton, 
w IC • • f d II 
I. 'ts th e compensation of the commtss1oners to our o ars per 
tml £ 'd . day for not to exceed two days, at any one o sa1 meetmgs or 

_ ·0 0 5 regardless of the fact that the commission may see fit It> c:,eS::. I ·, . 
devote more than that a mount of time to any such meetmg or 

session. 

As to paying the commissioners for any time prior to the 
first :\fonday follmYing the lOth day of X ovember, when they an· 
equired to hold their first meeti ng, I am entirely at a loss t.:> 

:mderstand upon what theory such payment can be claimed or 
·ustified. The s tatute docs not require or contemplate the per-
J . . . • 
formance of any sen•ice whatever by the commiSSIOn pnor •. l 
·.he time fixed for the first meeting in ~ovember, neither doc~ 
it make a ny provision for compensation fo r sen•ices that may be 
yerformed by the commission prior to that time. 

J. W. SANDUSKY, 
Assistant Attorney General 

FEES OF JURY A ND COURT REPORTE R. 

The counly is liable for the expense of a jury and court reporter of 
the superior court. 

March 10, 1917. 

H. K. Lockwood, County Attorney, Cedar Rapids, Iowa. 

Dear Sir: \Ve have your letter of the 6th inst., asking fo r the 
opinion of this department on the following facts: 

I would like to have an opin ion from your office as tl:' 
whether or not there is a nv authority for having Linn coun­
ty pay for one-half of the 'expense of t~e jury and court .rc· 
porter of the superior court of the ctty of Cedar Rap1ds, 
Iowa. It has heen the custom to divide the expens.e betweer. 
the city and the county in regard to t~ese two. 1tems, bu t 
please g ive me an opinion as to the legality of thts. 

As we understand the law, your county has no just cause for 
complaint if they arc on ly asked to pay o ne-hal£ of the expens;! 
of the jury and court reporter of your superior court, because, 
as we find the law, we are of the opinion the coun ty is liable for 
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the entire expense. It is true that provision is made for th• 
city to pay one-half and the county the other half of the judg .: 
~alary, but no such provision is made for the· expense of t~~ 
Jury or court reporter. 

We call your attention to section 254-a2 supplement to th,. 
code, 1913, and sections 70 and 75 of the code; also sections 280.,; 
280-c and 280-d of said supplement; also section 263, which pro~ 
vides that all statutes governing the district court as to venue 
costs, etc., shall apply and govern superior courts except whe~ 
inconsistent with the chapter relating to such courts. 

J. W . SANDUSKY 
Assistant Attorney Gene;al. 

OPINIONS TO DAIRY AND FOOD COMM[SSIONER 

W HAT CONSTITUTES A PACKAGE. 

Wrappers on hams and bacon do not constitute a. pacltase under Sec· 
tion 4999·a31c, Supplement, 1913. 

May 3, 1917. 

vV. B. Barney, Dairy and Food Commissioner, State House. 

Dear Sir: You; favor of recent date requesting an opinion 
from this department as to whether the wrappers used in wrap­
ping hams and bacon could be construed within the term "pack­
age" in paragraph five, Section 4999-a31-c, Supplement, 1913, 
has been referred to me for attention. 

The question is, does paragraph ~. Section 4999-a31-c, Sup­
plement to the Code, 1913, impose upon packers, distributors, 
or dealers in hams a nd bacon, the imperative duty to stamp or 
print on the outside of the wrapper the net weight of said 
hams and bacon, when the same are wrapped in paper or cloth, 
and sold, offered or exposed for sale. 

In order to reach an intelligent conclusion it is not only nec­
essary to ascertain the reason for such a law, but also whether 
the remedy provided is practicable in its application. It is evi­
dent that in enacting the so-called pure food legislation it was 
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the intention of the legislature lo enact against fraud or decep­
tion being practiced upon the public by manufacturers and 
dealers in articles of food. For many years it was the ~<:neral 
custom among merchants to weigh and sell their goods over 
the counter in bulk form, and the practice of selling it in carton 
or package form is of comparatively recent origin. This new 
method of merchandising opened a vast and productive field 
for fraudulent practice on the part of unscrupulous and design­
ing men, and almost instantly the market was flooded with fake 
breakfast foods, misbranded and adulterated food of all des­
criptions, packed in cartons, pasteboard boxed, short in weight 
and deleterious in quality. It was largely to correct .this evil 
that pure food legislation was enacted, requiring manufacturers 
and dealers so engaged to print in plain words and figures the 
exact weight and ingredients of the contents of such packages. 
Surely it was not the intention of the legi slature to apply the 
law to articles of merchandise which were open to the inspection 
of the customer and which were weighed out to him over the 
counter. Evidently, it was the intention of the legislature. when 
using the term "package" in paragraph 5, Section 4999-a31-c. 
Supplement to the Code, 19 13, to limit the meaning of that term 
to bundles, boxes, cans or receptacles in which food pruducts 
are packed, presumed to contain a particular article of food. 
weighing a definite amount, and to which the customer is clenied 
personal inspection a nd examination without breaking the bun­
dle, box, can or receptacle. It certainly does not apply to food 
products wrapped up in paper or cloth for the purpose of pre­
servation or sanitation, when there is no question as to the 
contents, and which are actually weighed before the sale, or 
sold at the weight then found together with the wrapper and 
the customer knows and understands exactly what he is getti ng. 
Even though it would be practicable to weigh each ham and 
side of bacon when encased and print the net weight on the out­
side of each wrapper, yet it would be absolutely impossible to 
ascertain in advance just how much each ham and each side oi 
bacon would shrink each day, week or month, on account of 
evaporation a nd heat, and print on the outside of the wrapper 
just what the net weight would be at each intervening change. 
'l'o hold that the term "package" includes the paper or cloth 
wrapper around hams and bacon would require a superhuman 

23 
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compi lation o f ~gures, a task wholly beyond the p<tlc of human 
effort, a result arrived at entirely by conjecture, and unque!\tion. 
ably beyond even the contemplation of the legislature when th 
law in question was enacted. e 

It is; therefore, my opinion that s ub-di visio n 5, Section 4999. 
a31-c. Supplement, 19 13, does not apply to hams and bacon 
wrapped in paper or cloth packages when sa id packages art 
so ld at their actua l g ross weight at the time of sale, with the 
kno wl edge and acq uiescence of the customer. 

\V. R. C. KENDRICK, 
Assistant Attorney General. 

A SACK OF FLOUR MUST CONTAIN 49 POUNDS. 

The legislature having provided that a sack of ftout· sha11 contain 49 
pounds It Is unlawful to offer tor sale sacks containing 48 pounds. 

May 18, 1917. 

\ V. B. Barn ey, Dairy and F ood Commissioner, S tate House. 

Dear S ir: I have your request for th e views of this depart­
ment, as to whether it would be permissible for dealers in flour 

to continue to sell the same in sacks containing only forty-eight 
pounds after the taking effect of the act of the las t legislature. 
which fixed the legal weight of a sack of Aour at forty-nine 
pou nds, prov ided the net weight is distinctly marked on the 
package. This question should have been considered and passed 
upon in the opinio n rendered you some time s ince, relati\'e to 
this new law, but, as it was not you will p lease consider this 
as supplemental to that opinion. 

Stat utes s hould always be construed \\'ith reference to the ob­
ject sought to be accomplished by their enactment. In this in· 
s tance, the purpose was to determine and fix as s tated in the 
opinion referred to the number of pounds that should constitute 
a barrel of Aour, which is one hundred and ni nety-s ix pounds. 
and a sack of Aour, which is forty-nine pounds. In other word~. 
the number of pounds that should be contained in a b:trrel of 
Aour. and in a sack of Aour, and in view of the fact that the 
custom had long prevailed in this state to consider forty-eight 
pounds o f Aom. as a sack of Aour it should be held that it was 
the legislative intent to prohibit the sale of Aour in sacks con· 
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taining only forty-eight pounds. The opportunity for deception 
and imposition. in this particular instance, the di fference bei ng 
only one pound. is so apparent that argument or illu~tration is 
wholh' unnecessary. and it is also apparent that this \\'Ould not 
be 0 ,:ercome, though it might. to some extent. be removed by 
marking in distinct figures on the sack the net contents thereof. 
:\s fu rther c,·idence of such legislati\'e intent it should he borne 
in rnind that the act docs not take effect until January firs t. 
1918, which affords reasonable opportunity for manufacturers 
and dealers to dispose of s tocks o n hand in s uch £orm. 

I will also call your .attention to th e fact that it is proper and 
lawful for the dairy and food commissioner, under the po wers 
conferred upon him by the pure food act, to prohibit the selling 
of food p roducts in sacks o r other kinds o£ receptacles or co n­
tainers, which in quantity, for m of package o r oth erwise. would 
be likely to mislead o r deceive the ordinary purchaser as to the 
number of pounds or quantity actually contained in such sacks, 
receptacles or other containers. 

J. \V. SANDUSKY, 
Assistant Attorney General. 

STOCK FOOD LICENSES AND INSPECTION FEES. 

The law relat !ng to manu.facture and sale of stock foods received and 
an explanation of the license and Inspection tee given. 

:VJay 12, 1917. 

\\'. J. L3arncy, Dairy and Food Commiss ioner. S tate H ouse. 

Dear Sir: Your request for the opinion of this department 
on the following proposition has been assigned to me for atten­
t ion. 

This department is f requently called upon to advise man­
ufacturers and dealers relative to the application of the 
~aw regulating the sale of concentrated commercial feed­
Jng stuffs. especially as to the so call ed "stock remedies," 
some of the manufacturers of which claim the law does not 
apply to th em, for the reason their product is not "concen­
t ra ted commercial feeding s tuffs," not "stock foods," but 
"stock remedies," med icines to cure diseased animals, not 
food to sustain and nourish the m, and, th erefo re, they should 
not be required to comply w ith the provisions of Chapter 
189, a~ts of the 32nd General Assembly, now Sections 
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5077-a6 to 5077-al2 of the 1913, Supplement to the Code 
which, among other things, requires furnishing to the com: 
missioner samples of product and certified statement of 
purity of same and payment of inspection and license fees 
before offering such product for sale, and I desire the opin~ 
ion of the department of justice construing the law, as tv 
its application to manufacturers of and dealers in these so­
called remedies. 

In order that a clear and distinct understanding may be had 
of what is embraced in Chapter 189, acts of the 32nd General 
Assembly bearing on the subject before us, and of the legisla­
ti,•e intent, as therein expressed, we deem it necessary to set out 
in full the section defining "concentrated commercial feeding 
s;tuffs," and to refer at some length, to other sections of the act. 

Section 5077-a8 provides: 

The term concentrated commercial feeding-stuffs, as 
used in this act, shall include a lfalfa meals and feeds; dried 
beet refuse; ground beef or fish scraps; bean meals; dried 
blood; brewers' grains, both wet and dry; cerealine feeds; 
cocoanut meals; corn feeds; corn and oat feeds; corn, oat 
and barley feeds; compounds under the name of corn and 
cob meals; corn bran; clover meal; cottonseed meal and 
feeds; germ feeds; distillers' grains; gluten meals; gluten 
feeds; hominy feeds; linseed meals; malt refuse; malt 
sprouts; meat meals; meat and bone meals; mixed feeds of 
all kinds; oil meals of all kinds; oat feeds; oat bran; oat 
A our; oat middlings; oat shorts; pea meals; poultry foods; 
rice bran; rice meal; rice polish; rye bran; rye middlings; 
rye shorts; starch feeds and starch factory by-products; 
tankage and packing house by-products; wheat bran; wheat 
middlings; wheat shorts; and low grade wheat flour; and 
all materials of similar nature used for domestic animals; 
also condimental stock foods; patented, proprietary or trade­
marked stock or poultry feeds claimed to possess medicinal 
or nutritive properties or both; and all other materials in­
tended for feeding to domestic animals. But it shall not 
include: hay; straw; whole seeds; unmixed meals made 
from the entire grains of wheat, rye. barley, oats, Indian 
corn, buckwheat, and broom corn; nor wheat flours nor 
other flours fit for human consumption. 

This section places concentrated commercial feeding stuffs in 
what may he termed four classes: (A) commercial feeds (B) 
condimental stock foods, (C) patented proprietary or trade­
marked stock or poultry feeds. claimed to possess medicinal prop­
erties, nutriti,·e properties, or both medicinal and nutritiv~;: prop-
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t
·e. (D) with certain exceptions, all other materials and sub-er 1 :-, • • • • 

~tances intended for feedmg to domest1c ammals. 

The language of the statute defining these food stuffs is very 
broad and comprehensive, and seeks to· and does include, with 
the e.xceptions stated, all forms, combinations and mixtures or 
,wck foods. stock and poultry foods and so-called stock remedies, 
~nd :-o-called stock and poultry remedies. It may be true that 
in many if not all, the diverse preparations advertised and offered 
for sale. including "stock food," "stock remedies," "hog remedies," 
"hog- cholera remedies," "poultry remedies," "poultry tonics," 
·'ho"' tonics," and various other kinds of cures and remedies for 

to 

domestic animals, may be found more or less sulphtu·, salt, char-
coal. copperas, juniper, ginger, chalk, calomel and other kinds of 
drugs and chemicals but when compounded with any of the in­
J!~dients enumerated in the statute the composition or product 
c< nstit11tes the "concentrated commercial feeding stuffs" contem­
plated by the statute, and, by an inspection of the certificate of 
analy~is. which must he filed with the commissioner, as here­
inafter pointed out. tog-ether with the sample of the product which 
mu>t llCTompany the same. he determines whether the commodity 
shall I car the in ~ pection fee, or the license fee hereinafter re­
ferred to. 

Section 5077-a9 provides that before any concentrated commer­
cial feeding ~tuff. a~ above defined, is offered or exposed for sale, 
the im~orter, manufacturer or person who sells or offers it for 
sale in this state, for use in the state. for each and every feeding 
stuff bearing a distinguishing- name or trademark, shall fi le with 
the food and dairy commissioner, a certified copy of the state­
ment named in section one of the act and a sealed glass jar 
containing one pound of the feeding stuff to be sold, accompanied 
by affidavit that it is a fair, a vcrage sample thereof and corres­
ponds with the feeding stuff it represents, and Section 5077-alO 
further pro,·ides that before any mat.1fach1rer, importer, dealer 
or agent shall offer or expose for sale any of the feeding stuffs 
referred to in Section 5077-a18, he shall pay the commissioner 
an inspection fee of ten cents per ton for each ton sold or offered 
f • I . or sa e Jn the state, except that every manufacturer, importer, 
dealer or agent for any condimental, patented, proprietary or 
trademarked stock or poultry foods, or both, shall pay the com-
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· ·oncr un or before the tiftccnth day of June in each year 
nu~-.t · 1 · · 

I. fee of one hundred dullar::>, in lieu of sue 1 tnspectton a JCcnse . 
fee and the commis~iuner is cmpuwcred to prcscnbe and adopt 

'h 1 t'1011.., as maY be necc ... san· for the enforcement of the sue rcgu a • • • 
provisions of the act. 

This section place~ concentrated commercial feeding s~ffs in 
two classes, on the sale or expo~ing for sale of one of whtch an 
in:.pcction fcc of ten cents per ton is. charged and on the oth~r 
a license fee of one hundred dollars •~ charged, the latter class 

• d ' t t " " t t d " "proprie including what is termed 'con tmen a . pa en e , -
tar." or trademarked stock or poultry foods, or both. and under 

). d .. k d' .. the latter rna) be clas:-;cd al l of the so-calle stoc reme .tes: 
"stock and poultry remedies." "hog remedies,'' ''poultry tomes, " 
"hog cholera cures," and di\'crs ot~H~~ kinds of . r emedies and 
cure.:;, all of which. no doubt, come wtthtn the pun•tew and opera­
tion of the statute and should not be exempted on account cf 
the peculiar names gi' en thereto or results claimed therefor, 
which, as a rule, may and should be treated as cle,·er and artful 
means and subterfuge" to e\·ade the law and escape payment of 

the license fee required. 

\\ e do not mean to hold that it is not possible to prepare 
or compound a stock remedy . a medicine for the treatment of 
:>ick and disea"ed domestic animals. which might no t or would 
not c.nme within the very cumprehen~i' e definition given in the 
statute, but,, e do mean to hold that the so-called stock remedies, 
whatever name may he g in:n thereto and whether containing 
medicinal ur cnrati' e propertic-., including drugs and chemicals, 
or not, and whether they contain and are compounded with 
anv of the ingredients enumerated in the statute or not-if 
~u~h remedies are to he fed through the mouth to domestic ani­
mal<; they are concentrated commercial feeding sruffs within the 
meaning of the act. and "c abo hold that the commissioner, in 
applying and enforcing the prO\ i.:;ion:-; of legis lation of this char­
acter, should construe and apply it with a view to further and 
accomplish the object and purpose for which it was enacted. the 
ch~t.•f one of which, doubtless is, the prntection of the public from 
the purchase and uc:;e of worthless, fraudulent. unwholesome and 
dan!!crous substancec:;, and it a lso devoh·es and becomes obliga­
tory upon him to make thorough analysis of the samples depos-
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itcd with him by the manufacturer.., and dealers o ffering such 
food stuffc; and remedies for sale. 

J. \\'. SANDUSKY, 
.\ ssistant Attorney General. 

SALARY OF DEPUTY DAIRY AND FOOD COMMISSIONER. 

The Salary or the Deputy Dairy and Food Commissioner may not be 
Increased by Retrenchment and Reform Committee. · 

May 3, 1917. 

\\'. B. Barney, Dairy and Food Commissioner, State of Iowa. 

Dear Sir: I am in receipt of a letter from Hon. Clem F. Kim­
ball, chairman of the retrenchment Jnd reform committee, addressed 
to you with reference to the proposed increase of the salaries 
of the deputy dairy and food commissioner, and in reply will 
say that the difficulty with the whole proposition is that the 
salary of the deputy commissioner is fixed by statute. Section 
2515, Supplemental Supplement to the Code, 1915. provides : 

The commissioner may appoint a deputy commissioner at 
a salary of $1800.00 per year. 

This fixes the salary of the deputy unless the statute itself 
is changed. In our opinion, if the power were gi,·en to the re­
trenchment and 1cform committee to increase this salary, they 
would alsn have the power to dec rease it, which in our judg­
ment, they do not have. 

It is s uggested in the Jetter of Senator Kimball that the pro­
visions of the Joint Resolution ~o. 15 of the .~7th General 
Assembl) might change the s ituation with reference to the in­
crease of this salary. \Ve call your attention to said res,)Jution 
found on page 1869 of the Senate J ournal, which is in par t as 
follows: 

.'C!ntil July 1, 1919, the number of employees and pro­
\'JStons for compensation therefor for the various offices 
and departments of the state at the seat of ~overnment, 
except where otherwise provided by law, Shall not exceed 
the number named herein of the compensation to each per 
annum, and for such employment shall be the a mounts as 
hereinafter fixed. 
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'I"" clerk•, each at a salary not tn exceed 

One janitor for rooms occupa·d h) da1ry and foo<.l 
commi<sioner nt a, salary not to exceed 

One •tenographcr nt a <alary nut to exceed 

For clerical :usistance to be usrd 10 ca~e of nccc~· 
$ity and upon approval of thr. executive coun· 
ell, not to e.xtr~d the 5llm or • . . . 

.. $900 

... $8~0 

$900 

ssoo 
The: c:xpre-.ion "for clc-tlcal a•sl&tance to he u•erl unl)' m ca5c: 

of ncccasny" would n t include. and '" 1111r judgnwnt, could nut 
be constTucd to incl11<ie the changing of any ~alary tixed by 
Ia\\ It is for a~sista1 t• othtr thnn thu•c pruvidcd fur by stat 
ute ur b) Re-olut on :\o IS. The (>Ill~ emp!O)t·es who•e -al· 
:.nes are pro,i.ted form the resoluuon are the oms above Jet 
out, an<l m no mann r <i<X• the rtsolutiun refer tu the: deputy 
cumm•ssion<"r which is mentioned 111 Section 2515 of the Sup· 
plcnH·ntal Supplement tu the C<><i<·, l'liS, :llld we tlwrdore hold 
that y u could nnt 11 e an) part uf tht• $500.00 pru\ ided for 011 

page 1874 of the Stn3tc Journal, of Rr•ulution :\o 15 for the 
purpo • (>f mcrel"llll: the salar) of th•· tl~put) contnll>•ioner. 

It IS ;1lso >Uggcstt·d hy the lttter of Senator Kimhall that a 
part of the $10,000.00 fund proviclt••l fur on pagt• IR75 of the 
Senate Journal "h•ch 1s placed at th< thspu•al of the retrench· 
ment and reform committee m1ght be used for the purpo-e of 
mcrc:umg the •alar) d sa•d dcput) In thh connecuon "e call 
your attention to the: following "htdt is ionn•l ''" p~g.: 1875 
of the Srm1te Journal : 

For other tnte purpo<e•, utcludmg a •i tant• in the 
\&nous dep:.rtmc1ts to be expended only under the auth­
ont) of the c ltmlltce SIO,OOO 

• • Xu ndd•tl nnl hell• •h.lll he cmplm rd by th~ head 
• r .Ill) departmrlll. and no adtlitwnal pay shall he ~ranted 

or nuthonzccl to all) of the emplo' ce' pr"' idt•d for m this 
act \\ithout first ha,inJ:: rcccl\cd the appro\al ,r the com· 
nnttec on retrenchment and rt·furm The cmplO) ec• an•! 
extra help pr " ed f r the \art •U offices nnd the add•· 
11 nal com pen at1 n for <en ce prm 1ded 111 tin• re~olut10n 
ah~ll at all t•mc be subJect to reduction•. hmltation or 
uther di,pu lli1111 h) the committe•· on rctrcnchml'nt and 
rdnrm, when< Hr such comm•tt•·c hall hnd th '' the num 
ber of empl•>) ces and the 11111 unt of addtttonal htlp and 
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cumpen<aho~ f,,r the purpll•t·- namecl in this r~suluhon 
~hould be re•lun·d. climinat~<l or chan~!ed. 

I think it i- perfect!) apparent from the language of the rcso­
lutton that it "as not intended that the retrenchment and rdurm 
conllntttce should ha' c an) ri~:ht to affect tht' Mlarie, of any 
<lllpluyee~. except th<hC named in the re,nlution, and ina•much 
H the deputy C•)nmi<<ioner is not one of those named 111 the 
resolution and his compcn:<atton IS pro• ided for by statu~e. that 
under no circum tances could the re-trenchment and refor111 com· 
mittel" ha' e any authority either to 3dd to or takt• from his •alar) 
as hxed by statute 

fl. :'11. fl.-\\ ~ER, 
\t">rn~y G~nl"rnl 

MAY CARRY LIABILITY INSURANCE ON AUTOMOBILE. 

ll11lry and Food Commlo•lonor, hao thft rl!lht und• r provision• I<'<' lion 
4999 a3H to secure liability lnouranro on automobile• pu...,baoed tor uoe 
ot tM department. 

~pril 24, 1917. 

\\ B Harne). Oatry and Food Cunmti--iom~. !'tat< llou-e 

I>ear Sir: Your rt<JUC>t for tlw opinion of thi' clt·partmcnt un 
tla follow in~ propuoltion ha< hrcn as•igncd tu mr. for attc:ntcon: 

For th~ purro c of cnablmg the comm' ioner to <nforce 
the: laws pcrtauun~ to h1 department nnd to pru\ ide means 
of transportal n for ern pi•>) ,., thereof. c1ght automolnles 
have been pnrcha•ed and arc now in u•e and. it beinj!, 111 

the judgnwnt of the commissium·r, CXJW<hcnt and propt·r 
th~t liabilitv ilhurancc on uch ·•ntomoJ.ilu &hould ht• c..r 
ried, I \\Oialcl c•teem 1t a fa,or if you '"II aoh 1se "hethc:r 
such expen~c may be mcurr~d under c;ccbon 4999·a31 f of 
the: 1915 Supplemental Supplement to the Code. 

Tho section !() \\hich you refer is as follcms • 

Fur the purpo'<· of enahhng the ColllllllSSioncr to t ufort'e 
tlu pro\ 1'1011!\. f the \3TI()\IS Ia\\ s. the: enforcement of\\ hich 
,. 'estcd "II~ the ~tate food and da~ry comm,.•io;•er, for 
the making of such anal) IS for other stnte departments u 
mav be anthorizcd b)· the: executh e council, for nect:5sarv 
tra\eiin,; 111d mi<e~llaneuus < Xllrn•es of IIS<istants :.nd • x 
, .. rts and fOI :•II other CXI>< n<es her~in provided, the surn 
•·f th<rty-four thou«.~ncl dollars nnnually, or o much there· 
of a, rna) be: nece,<ary, is h~reb) appropriateol from (uny 
fund- in) I he •rca•ury not other'' i<e appropriated. 
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Tlw puqtO>t! uf th•• <Citon ''as t• vlacc at the di,posal of 
the datr) nnd fuo.l •lrpartm<nt a certain appropriation to coYer 
traHiing and other CXJ'""" • peMammg to Mtch dcpartmtnt and, 
as •I has been h ld to c,;, t!r the CXJ>tn c incident to the pur­
cha•e of automobilu, 1t 1111), "1th equal proprict), be held to 
c 'er the "-"P<'n e of carr) mg h3luht) msurance thereon, a~ 
•uch pr •tectJOn \\Out.! ccm to be nece• ary and proper in con­
nection '' nh the u c of the automubtle 

]. \\', S.\XDuSK\, 
\sststant .\!turney General. 

CJI'J:'\10.:->S Rl·l. \11:'\G !"II EI.Ecl'Jo:-:s. 

COST OF EL ECTIONS. 

Chai'IC lor ront nl roonl! u ••I ao a polling place to cities at general 
•lectlono to to b, p•ld b;r city. 

October 29, 1918. 

Jl 1'. Scutt, l <u•uty \tturnc), ~lar~halltol\ n. Ia. 

llcar Str l<q>l)'lll!: to yunr >erloal n·•tuc•t of the 19th inst., 
as to 11 h. '"<•nl•l pa} the n·nt 011 the pollnl)! place where a 
gc:n.r II de.trur1 '" held, beg t., 1uh i•c th.•t !-cctiun I IIJ of the 
lode pro\ld<'•, am ng uth<r thrng , a full•\\S 

In to\\ •uhtt>S the tru 1< e•. and 111 citie, and town' the 
lll>)Or and clerk, sh.•ll prO\ ule 111tahle pl.tcc:s in which to 
hold •11 cclecttons pro' 1dcd f r in thu chapter, and -ee that 
the same are \\armed, h hted, and furm•hed \\i!h proper 
supphes and convemenceo mcludmg n sufficient number or 
suppl) r booth • hrh es, pen ' penholders, ink. blotters 
and penc Is to enable the \Otcr to prepare hi-< ba!lot for 
\ tlng creenrd from all obsen allon a- to the manner 
m wbteh be does so 

f I 73 whtch lifO\ ided: 

l'he tru te hall de n te the place "here t!lcction-
" •II be held • • 

In that en the e urt held that the townshtp and not the 
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.:ount) "·' hal>h• fur tht• rt·nt of the pullin~ place in 1\hich :1 

general dt·(tinn ".1< held. 

l'urnrr ,\ Cn. \ • \\ oorlbur) l nunt), 5i 13. 440. 

It is a \H'II rc,·u~ntze<l rule of Ia\\ th:ot bdore 'a county can be 
made hahlt' on a claun there mu<t he some law requirin~: or 
authonzmg 1ts paytnf'nt 'I he legt-latnre ha- declared that the 
count) shall furni•h crrtam thmr:- u•ed m connection "nh ;:-en 
era! election• l'ur m~tance. the count) auditor 'hall print th 
ballot> (Sec 1107 Supplemt'nt JQI5): the ballot boxe, -hall b 
furm hed b) the boar•l of 'llpt!n I'Of• (:-ec. ll,lO Supplemen• 
1915): the! poll books shall be fumr,hed by the count) ~uditor 
(sec. IIJZ c•f the l odl'); the cant of m-tructwn~ ,hall be fur 
mshcd h) the rount) (Sec 11.2<1, Supplement I?IJ); and under 
ccrtalll conditions till' h<>anl uf supcr\1-ur- Ola) furn.sh pollm¥ 
plan·s ivr cunntr) precmct• ("<'C 10'11 of l<•dcl. Hut nowhrr 
1< the county made cxprt• •I) hahle fur the rent of the pnllin·: 
place, except ,,. pro\ itlt•<l 111 !:i<·t·twn )(Ill uf the Cnclc 

I am, tht·rdnre, uf th•· upiniun that the n·nt of the place ust I 
ns ,, f>ollllll:' pl:te<' insalt• tht• lmuts of a <1ty at a icncral dectio·1 
shall ht• paid hy th" city and nut tht• county, 

\\ R. l KE:\DRICK, 
\'"i,tant \ttorncy Genera'. 

NOMINATION AT COUNTY CON VENTION. 

C"nunty ronH•ntlnn 111 not lmlt"d r nominal~ only C'•ndld&tf'l who r ... 
crlved vnt("' In lht' primary 

I~ r "cott, Count) \ttume) M rshallt •\\ II, Ia 
Jnnl' l i. 1918 

llcar Str· ''our fa\or of the 15th 1nst addrc-•td to the .\t 
torn e) ( •eneral has heeD referred t • me for n pi). 

y, 11 Mate· 

\\'c h:1<l five candidates before the repubhon pnm3ry f r 
henff and not one of them was able to get the thin)-fi'e p r 

cent 1'here are probabl) t\\o pros~ti\'e candidates bNid ~ 
the fhe beforc the prirnar) \\IIO \\,<h to come into the co 1 
\CntiOn an•l tr) f r lhc nomination 

Y u then a k: 

\\ hether nc\\ can lidate• may enter a coun ty com·cnti n 
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for a county office, if no candidate at the primary ha':l r~­
ceived the thirty-five per cent vote. 

On th is question Sec. 1087-a25 of the Supplement of 1913 pro­
vides: 

* * * When the delegates, or a majority thereof or 
when the delegates representing a majority of the precinct 
thus elected, shall have a~:;cmbled in the county convcntio1; 

at the time herein prescribed, and at the county seat, the 
convent ion shall be called to order by the chairman of the 
county central comm ittee, who shall present the certified Jist 
of delegates a nd members of the county central committee, and 
a Jist of the officers for which no nomination was 
made at the primary election, by reason of the failure of 
any candidate for any such office to receive thirty-five per 
cent of all the votes cast by such party therefor. * 4 • • 

The said county conventivn shall make nominations of can­
didates for the party for auy office to be filled by the voters 
of a county when no candidate for such office has been 
no minated at the preceding primary election by reason of 
the failure of any candidate for any such office to receive 
thirty-five percentum of all votes cast by such party therefor 
• • • • * *. 

A similar provision is found in our statutes with reference to 
nominations by district and state conventions. St'e Sec. 1087-
a26 and Sec. l087-a27, Supplement of 1913. 

It is undoubtedly th e r ule that political conventions under the 
delegate system can nominate whomsoever they please :.os can­
didates for political offices w ithi n their power to fi ll. Therefore, 
inasmuch as Sec. 1087-a25 supra does not expressly limit the 
count) convention to the candidates of the primary, when mak­
ing nominations fo r candidates for county offices, for which 
offices the voters fail to nominate a candidate at the primary 
election, "by reason of the failure of the candidate for such office: 
to rccei,·e thirty-five percentum of all votes cast by such party 
there for," this department is of the opinion that the county con­
vention is not limited to the candidates whose names were print­
ed on the ballots o r who were voted for at the primary elec­
tion. 

\Ve are aware of no decision wherein it is held that the con­
vention must decide among the candidates whose name:; were 
submitted to the voters at the primary election and cannot con-
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andidates except when lcgi:-lature hy ,jdrr nc\\ c. ' 
i~Iation ..,o provides. 

cxpn·..,~ leg-

\\ e therefore hold 
a county com·ention 

that ne'' candtdates have a right to l'n ter 
under the conditions represen ted ;n you r 

Jetter. 
\\'. R. C. K""EN DRICK, 

A ssistant .\ttorney Gene ral. 

RESIDENCE OF VOTERS. 

Place of residence tor voting purpoau Ia largely determined by the In· 
tenuon or the voter. 

July 9, 1917. 

~[. Dean Roller, County Attorney. l\Jarengo, Iowa. 

Dear Sir: In the absence o{ Attorney General llavner, yours 
of the 7th inst., addressed to him has been referred to me for 

reply. 

your question briefly stated is whether or not a per::;un who 
has Jived in Des ·Moines a num ber of years, but who owns a 
farm in the school district in your county where he has a fur­
ni~hed room and s pends a week occasiona lly, has such a resi­
dence in your county as would enti t le him to vote at a school 

election. 

Under the holdings of o ur supreme court where a person has 
!lome sort of a residence or ho me at two or more places, th e 
question of which is his legal do micile for the purpose of voting 
is determined so largely by the question of his intention with 
reference to the matter that no defini te answer could be gi,·e n 
in any particular case without knowing such intention. Sec 
\"anderpoel \'S. O'Hanlon, 53 Jowa 246, tate vs. Savre, 129 l owa 
122, Kelso vs. Wright, 110 Iowa, 560. 

If the residence in Des Moines is merely temporary and there 
is an intention to return to your county to make that his per­
manent residence, then in my judgment he would have the right 
to Yotc there notwithstand ing the fact that he may have lived 
in Des ~Joines a number of years. In other word8, the length 
of the residence at the temporary domicile is not controlling. 

For instance, persons holding a political job at \\'ashington, 
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D. C., or at the Capitol here might live at such plaees ten 
twenty years and sti ll have the intention to return to their fon~~ 
er home when their employment is terminated . All such persort~ 
have the right to vote at the place of their former home to which 
they have a n inten tion to return. 

If, on the other hand, there 1s no intention to return penna­
nently to such for mer home, I am o f the opi nion thev would 
haYe no right to vote there. 

T he matter of challenging the vole and contesting the election 
is governed by the same rules as those go,·erni ng such matters 
in the general election. 

C. A. ROBBI~S, 
Assistant Attorney General. 

COUNTING OF ABSENT VOTERS' BALLOT. 

A qualified eJector who legally obtains an absent voter 's ballot and 
executes and delivers the same Is entitled to have such ballot counted 
even tho such eJector Js present In his county on election day. 

October 10, 1917. 

A. G. Rippey, Acting County Attorney, Des Moines, Io·wa. 

Dear Sir: Your a uditor desires . to kn ow whether or not an 
absent voter, who obtai ns his ballot because he expects to be 
absent from the county o n election day a nd receives a ballot 
upon s uch request, is entitl ed to have that ballot counted. if in 
fact, such ,·oter is actually in the county on election day. 

\Ve are writing to you in order that you may advise the audi­
tor that it is our opinion that if such ballot were obtained in 
g-ood faith, the vote should be counted. 

Section 1137-b of th e Supplemental Supplement of 1915 pro­
\'ides that the voter, if he expects in the course of busi ness, to be 
absent from the county, may ,·ote as provided in Chapter 3-B of 
said supplement at any general, special, primary, county, city or 
town election . 

Section 1137-c pro\·ides that any elector, as defined in the fore­
going section, expecting to be absent from the county of his 
residence on the day of any such election may make application 
to the county auditor of such county for an official ballot. 
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The following :;ections 1n said chapter provide the me•hod of 
handling that ballot until it is finally counted by the judges of 

election. 
S ·ton 1137-j of the said supplement provides that such absent 

. t c;'s ballot sha ll not be counted if in fact the voter is present 
'

0 e l · d · h' · 
d ·otes in l>erson . but t 11s oes not requtrc tm to vote tn 

an ' · . 
._011 although he may be tn the co\mty. per- . 

lt is. therefore, our opi nion if the C]nalified elector honestly. 
and in good faith , expects to be out of the county in the cour::>c 
of his business on election day and received an absent voters' 
uallot upon application properly made, his ballot, if properly 
executed and delivered, should be counted. although fur any 
just and honest reason the said e lector exp ecti ng to be i'.bsent 
was in fact present in the county on the day of such election. 

J. \\'. KI TD IG, 
Assistant Attorney General. 

ELECTION PRECINCTS. 

The extension of the limits of an Incorporated town so as to Include 
a part of another township or voting precinct does not give the in· 
habitants thereof tlle ris-ht to vote In the election precinct in which the 
incorporated town Is located at general e lections, unti l the board of 
supervisors by proper action have changed the boundaries and placed such 
extended corporate limits or boundaries or the voting precinct In which 
such corp01·ate town Is located. 

:\[ay 14, 1918. 

[1. J. Ferguson. County Attorney, Tama, Iowa. 

Dear Sir: Your request for the op.inion of this d cpartme!'lt on 
the followng question has been referred to me for auentio:1. 

You state: 

A short time ago the town of Gar wi n, [owa, e:tlarged 
its corporate limits so as to take into its limits part of an 
adjoining townsh ip so . that the town now is located in two 
townships. to-wit: Carlton and Howard. 

At a general election (i ncluding the primary elect ion) 
where do the residents of c:::jrwin vote? 

Under the provisions o f Section 1090, Supplement of 19 13, 
as amended by . Chapter 66, Acts of the 37th General Assembly, 
the board of supervisors are authorized to fix and determi ne the 
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honnclaril's (If tht' variota- 1 otin~ precinct- within the .:ounty. 
In the instance to which ~·ou refer. if there ha, been no action 
of the IHJarrl of ,upen·isor, fixing the boundaries of the town of 
Can' in or the township of Carlton tn wh1ch the 1011 n of Garwin 
was originally located so a~ to include that portion of Howard 
to\\ n:-.hip, which has lately heen inclttrlt·cl itt the corporate limib 
of Carw111, then the \'Oters of that part of Garwin must ,·ote 
at all ~t·nt•ral elections at the voting place fixed and designated 
fur the voters of Howard township. 

J. \\'. S'\1\DUSKY, 
.\s>istant .\ttorney General. 

SPECIAL ELECTIONS. 

The board or county cannssen In countle• where I'Otlng machines are 
used should open the counting compartmrnt~ or the voting machines 
and canvass the I'Otes In the same manner as the precinct canvassers 
arc n•qulred to canvass the votes at a general election. 

October 27, 1917. 

Ext·ruti"c Council, State House. 

( ;l·ntkmcn : In re>ponse to your oral rt~)ttN lor an upinion 
from thi:; department upon the proposition,; hereinafter ~tated, 
I -uhmit the following: 

Fir't: Should the 'tate board of canva"ers begin their 
ca II\ a,~ <•i !he returns of the 'pecial election held October 
15. I<Hi. until the return' are :til rcceind by the <ecretary 
oi ~tatl'? 

!'t•c\1111\ I 161 of the Code of 189i prondes: 

( )n the twentieth day after the day of election, the hoard 
of ,tate cam·assers shall open and examine all of the re· 
turns If they arc not received from all the counties. it 
may adjourn, not exceeding twentv days. for the purp'!"'' 
of ~,htaining- them. and. when rcccind, shall proceed w1th 
till' can\as,, Return' of clectinno; to fill "acancies in office 
~hall be canvassed as <oon a< rt•nii'Cd. 

::St•cuon I !58 oi the Code oi 189i provide,: 

1 f the ab>tracts from am count~· arc not received at the 
oflic•• of the 'ecretary of o;tat~ II ithin iiftecn days after .the 
.Jay uf decliun, he ,hall 'end a llll'''t'nKer to the aud1tor 
o( uch count1, wlw ,hall f.1rni,h him with them. or, if 
the\· haYe been sent, with a COJ>Y thereof, and he snail re· 
tnril them to the secretary without delay. 
24 
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"ccuon 1159 oi the Code of IS'Ii JlM ides: 

The ab;tracts receh ed h\ th~ ,ccretan uf >late shall 
he kept by him until the day fixed for their opening, and 
'hall then be opened only in the pmence of the state board 
of cannssers. 

\\care of the opinion that the state hoard of canYasser:; might 
commence the canvass, and, if in the pru~:ress of the canvass, 
it is di~covered that all of the returns from the various counties 
are not in, under Section 1161 of the Code the) may Jdjourn 
for a period not exceedmg twcnt) day,, for the purpo'e of 
obtaining- the return.;, and if it i' a•crrtaincd during the progrc" 
of the cam· a:;,;, that the return' ha1 c not been 'ent in in accord· 
ancc 11 ith Section ttSS of the Code, a mes,cnger should be 
<«·nt to the auditor' of the \'ari<•th counties that arc drli:HJUCnt, 
as provided by said Secuon 11 58. 

I think, however, the IJcttcr practire would be to try aiHI 
,ccure all of the returns hcfnrc the canva" is commenced, hut 
I do not believe it would invalidatt• tht• canvas> if it ,hould he 
cummcnced before all of the returns are in. 

Second: Under Section I Ui·a25 of the Supplement to 
the COde of 191.1. can the vot~' voted by the voting machine, 
be canvas,ed before thirty day~? 

In this connection. I call )OUr allenllon to Scction 113i-a24 of 
the Supplement to the lode of I?U, 11 hich pro11dcs: 

\s ,oon a> the pull' of the dcrtion are closed, the judges 
of the election thereat 'hall inum·diatcly lock the vntin~: 
machine against votmg and opt·n tht· counting compart· 
ments in the pre:;cnce of all per~ons, who may he lawfully 
within the polling place, and proct•<·d to canvass the vote. 

~<·ction I U7-a2S of the Supplcmt•ut to till' t'ndc "I 19J.l pru 
vich s that the judges of clcct1on ,hall, as S<JOII a' the counl '' 
completed and fully a'ccrt;tined, lock the machine aKain-t \Ill· 

mg. and it shall ,o remain for a JleriO!I of th1rt) .ta~': but lock· 
1111: the machine ag-amst I'Ullng docs not lock the counting­
apartment, ,o that the 1 otc' c:annot he call\ a«ed a, requ1red 
h) :X"<:titm I lit of the Cod<' 

If )on 11ill ob:;erl'c, Sectim1 1Ui-a24 of tht• Supplcmrnt tu 

tht· (ode of 1913 prondc,, that a~ ,l,llll ,,, the polb are closed, 
"the judges of election thereat shall immediately lock the l'oting 
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machine against voting and open the counti ng compartments in 
the presence of all persons," etc., and it is by the opening o( 
these counting compartments that the vote registered un the 
voting machines should be canvassed. 

I desire also to call your attention to the fact that Section 
ll37-a25, supplement to the code of 1913, contains the following 
provision: 

\Vhenever independent ballots have been voted, the 
judO'es shall return all of such ballo ts properly secured in a 
sea~d package as prescribed by section eleven hundred 
fo rty-two of the code. 

Section 1137-a26, supplement to the code of 1913, prov ides : 

After the total vote for each candidate has been ascer­
tained, and before leaving the room or voting place, the 
judges shall make and sig n written s tatements of election, 
as required by the election laws no w in force, except that 
such statements of the canvass need not contain any ballots 
except the independent baliots as herein provided. 

I ca ll your attention especially to that part of section 1137-a26. 
which says: 

except thlt such statements of the canvass need not 
contain any ballots except th e independent ballots a s herein 
provided e. 

Section 1137-a27, supplement to the code o f 19 13, provides: 

All of the provisions of the election la\v now in force and 
not inconsistent with the provisions o f this act, shall apply 
\vith full £01 ce to all co unties. cities and .towns adopting the 
use o f voting machines. r othing in this act shall be:. con­
strued as prohibiting the use of a separate ba\lot for con­
stitutional amendments and other public measures. 

There is no provision for the voting on the machines of any 
absent voters' ballots which are deposited with the officers under 
the absent voters' act. These are the separate ballots which arc 
referred to in section 1137-a27. supplement to th e code of 1913. 
and the sections following. 

The pro,·isions o f section 1137-a27, which provide tl.1at "all 
of the pro\'is io ns of the election law now in force and not incon­
sistent with the provis ions of this act. shall apply with full force 
to all counties, cities and towns adopting the use of voting 
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machines'', makes all of the provisions with reference to the 
ballots and the recounting of the same applicable to the voting 
machine precincts th e same as to those that do not have such 

machines. 

\\'e therefore hold that there is nothi ng contained in !:~ction 
1 JJ7-a25, supplement to the code of 1913, which is inconsistent 
with our construction o f the provisions of section I 171 of the 
code of 1897 in connection with the ascertainment of the vote as 
made by the \'Oting machines, and the board o f county canvass­
ers where there are voting machines in the varioits places in the 
state, should open the counting co mpartments of these yoting 
machines and proceed to a canvass o f the votes in the same 
manner and in the same way the precinct canvassers a1·e required 
to canvass at a general election, and the fact that the machine is 
locked against ,·oting would in no wi se interfere with or prevent 
the board of county cam·assers from making such cam;a,;s. 

II. ~1. HAVNER, 
Attorney General. 

T IME F OR F I LING OF C E RT IFICATES OF NOMINATION. 

Discussion as to bow many days before election certificates of nomi­
nation tor county officers must be filed; also auditors duty In first 
Instances. 

October 25, 1918. 

Rees B. Ellis, County Auditor, S idney, Iowa. 

Dear Si r: At the request of Vernon J ohn son, your county 
attorney, I am writing you th is letter. 

i\Ir. Johnson requested this departme nt to furnish you o ur 
opinion on the following matters : 

Firs t:_lfow many days before election should certific~tes of 
nomination be filed w ith the county auditor? 

Second-Does the county auditor have the right to determine 
in the first instance the sufficiency of such certiftcates? 

Section 1104 of the supplemental supplement requires 'that 
certificates of nomination of candidates for county offices be 
flied with the county auditor not less than thirty days before 
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the day fixed by law for the holding of the election. This ap­
plies to a general election. Then further on in said section pro­
vision is made for special elections, wherein certificates of numi­
nation shall be filed not less than twel\·e days before election. 

Therefore, in answer to your first inquiry we hold that in gen­
eral elections certificates of nomination shall be filed with the 
county auditor thirty days before election. and for special tlec­
tions certificates of nomi nation shall be filed at least tweh e day, 
before election. 

As to your second inquiry, section 1107 of the supplemental 
supplement declares that the cou nty auditor shall have charge 
of the printi ng of the ballots, and shall place thereon the names 
of a ll ca ndidates which have been properly certified to hi m. The 
auditor wi ll determine in the first instance whose names shall go 
on the ballot, and in determining that question he should be con­
trolled by the certificates of nomi nation. I n the event any per­
son interested desires to question any cer tificates of nomi nation, 
then section 1103 of the code of 1897 provides a method :lnd cre­
ates a tribunal to hear and determine such objections, whose deci­
sion shall be fi nal. So that in answer to your second ques­
tion, unless objection is made, t he auditor determines in t he fi rst 

instance the names of the candidates who shall be printed on the 
ballot to be Yoted for at the general or special election as the 
case may be. 

\V. R. C. KE~DRICK. 
Assistant Attorney General. 

ABSENT VOTERS' L A W . 

The absent voters' Jaw enables soldiers or others absent from the 
county to vote by mall. 

October 2, 1917. 

To All County Auditors: 

Dear Sirs :-Preparation for holding the comi ng special elec­
tion for the adoption of the constitutional amendment has caused 
many applications to be made to this department for construc­
tion of the various phases of the registration laws of Iowa re· 
quired for said election, and in order that there may be uniform­
ity of action among the election officials of the state we are send-
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incr thi:-o Jetter to each county attorney and count) auditvr with 
th~ request that they make kno\\ n its content::. to the proper 
officials of their county a nd gi\'e puhlicit) in papers. 

1. Section 1076 of the supplemental supplement of 19 15, a nd 
the following sections, as amended by section 1 of chapter -H 
of the acts of the 37th General .\ssembly, rC(JUirc registration in 
cities ha\'ing a population of six thousand or more fo r any gen­
eral, cit) or special election. This is true in cities under !>pecial 
charter. accordi ng to section 1076-a of the statute. In cities 
under six thousand no registration is required. 

Chapter 321 of the acts of the 37th Genera l .\ ssembly provides 
that the election in question is a special election to be held in the 
manner provided fo r holding general elections, and, therefore. 
registration is required for this election. 

2. Those who are required to register may for convenience 
be divided into th ree general classes. Qual ified electors present 
in the county who are not disabled, as specified in section 3 of 
chapter 419 of the acts of the 37th Genera l Assembly, will be 
designated Class O ne. Qualified electors in the county who are 
thus disabled will be designated Class Two, and qualified elect­
ors who are absent from the county, without re~pect to disability, 
"ill be designated Cia s Three. 

Class One. 

Class One is required to appear for registration bdore the 
proper registration officials as pro\'ided by section 1077 of the 
code of 1897 and be registered in each year of a presidential 
election. (See code section 1085). Between such registrations 
in the presidential year and the next general registration inter­
Yening registrations are required to be made in the fol lowing 
manner: 

(a) By copying from the poll books of the previous general 
election into the new a lphabetica l list of voters a ll the names 
found therein. 

(b) By adding thereto all additional names found on all poll 
books of all subsequent elections. 

(c) By adding to those poll book lists the new names of all 
persons who are required to personally appear before the regis-
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tration officials of the proper precinct for registration, especially 
for the prohibitory amendment election. Those who are thus 
required to personally appear for such registrations are: 

1. Electors who are qualified. but did not vote at the la~t 
general or subsequent election. 

2. Electors who since said preceding election became of age. 

3. Electors who since said preceding election became natural­
ized citizens. 

4. Electors who since voting at the last general or subsequent 
election have changed precincts. 

Class Two. 

Class Two consists of all disabled electors in the county and 
they need not appear before the registration officials to register. 
They may vote under the absent voters' law. In s uch case the 
affidavit upon the ballot envelop shall constitute a sufficient reg­
istration for them, under authority of Section 2 of Chapter 419 
of the Acts of the 37th General Assembly. 

Class Three. 

Class Three consists of all voters absent from the county of 
their residence, and they need not personally appear before the 
registration official s of their precinct for registration. As pro­
\•ided for the disabled Yoters, the affidavit upon the ballot en­
velop shall constitute a sufficient registration for them. 

Included in this class is the soldier away from home in the 
army or navy of the United States. Any soldier or sailor absent 
from the county of his residence may at once make application 
to the auditor of his county for an official ballot to be voted at 
the coming election. This application shall be made upon a 
blank to be furnished by the said auditor as provided by Section 

. 1137-d of the Supplemental Supplement of 1915. The applica-
tion must be made not less than three days prior to the date of 
~aid special election. 

In order that time may be saved, it is suggested that the audi­
tor of each county furnish said official application to each elector 
of his county in the military service of the United St-&tes by 
sending the same to the reg:rnental commander under whom 
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such elector :.en·cs so that delivery thereof may be made with­

out delay. 

H. M. H:\\'NER, 
Attorney General. 

T IME OF ELECTIONS IN SPECI A L C H ARTER CITIE S. 

The provisions contained In the charter or a special charter city, and 
not the general statutory provisions, unless the two conflict, govern as 
to the time or lloldlng city elections. 

January 29, 1918. 

A. E. Cook. County Attorney, l\lalYcrn, Iowa. 

Dear Sir: Your letter of January 26th. addressed to Attorney 
General Ha\'ner, has been gi,•en me for answer. · 

You ask: 

Is the time for the election of Aldermen in the city of 
Glenwood fixed by the statutes of the state of low:>., or is 
such' election fixed by the charter of the city? 

The charter of the city of Glenwood. low~, (which is a 
special charter city) was not repealed by the Code of 1897. but 
continued in force and effect. except as modified by the chapter 
relating to 'special charter cities, Section 1055 of the Code of 
1897. It is manifest, therefore, that if the legislature has en­
acted any laws relating to the time of holding such elections, 
such enactment supersedes or modifies the power granted to 
cities by its charter. Sterne vs. Off, 149 Ia., 96. 

The only remaining question is: Does the chapter relating 
to special charter cities fix the time of holding such elections? 
In our opinion it does not. Section 936 of the Code provides: 

All elections held in such cities (Special charter cities) 
shall be governed by the general electi'on laws. 

The general election laws, however, are contained in Chapter 1, 
Title VI of the Code, and do not fix the time of holding the 
election, but relate rather to the method of holding the £arne. 

Section 937 of the Code of 1897, as amended, we believe does 
not apply to the city of Glenwood for the reason that Glenwood 
has a population of less than 20,000. 

Section 940 provides that "all elective officers hereafter elected 
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shall hold office for the term of two years • * · ." Th1s 
however, does not fix the time of holding the election, hut rathe: 
provides that after the official is elected he shall hold for two 
years. There is nothing contained in this provision which would 
prevent the city under its charter from selecting part of the 
officials one year and part next. The requirements of the statute 
would be made if the official when elected should ho ld ~Jr two 
years. 

Then in view of the fact that the charter of the city of Glen­
wood provides that the election shall be held annually :-.nd did 
so pr<n·ide at the time of the adoption of the Code of 1897 and 
as the said code did not alter, change or modi fy the provisions 
of the charter in that respect, the charter of the city ,)f Glen­
wood still controls so far as the time of holding- such elections 
is concerned. 

J. W. K I ND IG, 
Assistant Attorney General. 

PRIMARY LAW. 

Conditions under which cou nly conventions can nornlnate candidates 
for county offices. 

June ll, 1918. 

C. 11. Cook, Assistant Coun ty Attorney, Glenwood, Iowa. 

Dear Sir: \Ve are in receipt of your favor of the 5th in~t.. 

in which you submit the fo llowing inquiry: 

I want to ask you to give me what you believe to be the 
proper construction on Srctions 1087-a19 and 10'37-a25, of 
the Code with reference to the primary law and c~pecially 
do I want this for u:;e here. 

The democrats of this county failed or neg-lected to make 
any party nominations for the se,·eral countj· office~ to be 
filled at the coming general election and of course the 
hlank spaces on the ballots in order to vote for any such 
candidates had to be filled by the voter writing in the 
name of some o ne who might be his choice for that office, 
which was done at the different precincts. but none of such 
persons whose names were written in on the ballot for 
any of such offices receh ed the required number of votes 
as provided by statufe so that such person could be de­
clared to be a candidate duly nominated at the primary to 
be ' 'oted for at the general election. 
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To make myself plain, uJHlerstand: that no nommation 
apcrs were filed ·with the county aud1tor and no names for 

p 
0 

of the county offict•s appt•ared on the printed ballot. I 
~r~sume that when the time comes for thr county conven­
t"on to meet that some of the precincts will be represented 
~ delegates for such offices, claimi ng that the people failed 
t y make the nomination. I believe the law will not allow 
t~i.;; to be done, for if this can be done legally then there 
·- no use of the primary. It seems to me that the law 
:: plain and t~e pr~vision~ of the sta~ute mus~ be sub­
stantiall) cot~ph~d "1th and where, a:; 111 the case I have 
cited no nomn1at10n whateycr was made and no names ap­
pear~d on the offici.al ballot, 1 do not see. how it is possible 
for the delegates, 1f they should !\O d.ectde, to make .le~al 
nominations. \Vish that you would gl\•e me your op1 mon 
on this matter. 

The statutes on this subject are somewhat confusing, espe­
ciallv if read without looking into the history of the primary 
taw"' and without examining the reasons which must have 
promptrd the various enactments. Examined, hO\~ever , in the 
tight of the histOr) of the law, and of these vanous reasons 
which appear to have actuated the legislature from time t0 time, 
this confusion, we think, largely disappears. 

It was, undoubtedly, the intention of the 32nd General As­
sembly to enact a primary law which wou ld dispense with nomi­
nations by conventions, or by other machinery of the political 
parties of the state, except in cases of vacancies occurring- either 
before or after the primary, and except in those cases where 
there was a failure on the part of a candidate for a n office to 
receive thirty-five per cent of the votes cast by the members of 
his party for that office. 

The first section of the law. being Section 1087-a l , Supplement 
Code. 1913, provides: 

That from and after the passage of this .. ct the candi­
dates of political parties for all offices which under the law 
are filled by the direct YOte of the voters of this state at 
the general election in November, (except candidates for the 
office of judge o f the supreme, district and superior courts), 
for the office of se nator' in the congress of the U nited States, 
and for the office of elector of the president and vice presi­
dent of the United State!, shall be nomimted by a primary 
election, and delegates to the county conventions of sa.id polit­
ical parties or organizations and party rounty co~ntmtteem:u 
shall be elected at said prim:try election, at the t1mes and m 
the manner hereinafter provided. 
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lt was e,·en provided that in case of a tie vote, that the tie 
should be determined by the board of canvassers instead of sub­
mitting the matter to a part)• convention. Section 1087-a:?l, Sup­
plement to the Code. 1913. 

Passing upon the law as it then stood, the case of Pratt vs. 
Secretary of State, 141 Iowa, 196, provides th.at: 

The first requirement of the primary law is that the can­
didates o( political parties for all offices which under the 
law are filled by the direct vote of the voters of this state 
at the general el.ection i~ Nove~be1· sha~l be nominated by 
a primary electiOn. Th1s requ1rement IS mandatory, and 
the method of nomination provided for in the primary stat­
ute is exclusive. It follows that the provisions of chapters 
3 and 4, title 6, code. so far as they provided methods of 
nomination inconsistent with the provisions of the primary 
enactment, were by that enactment repealed by implication, 
and. later on in the same opinion : 

Section 1087-a26 provides for nominations by conven­
tion when there has been a failure for any reason to nomi­
nate a senator at the primary election. 

This opinion appeared in February, 1909, and immedi­
ately afterward the 33d General Assembly amended the 
law, with the evident intention of making- it clear that a 
convention should not nominate because "of a failure for 
any reason to nominate a senator (or other officer) at the 
primary election;" and for the purpose of further curbing 
the power of the convention so that it should not act in 
any case, except where there was a vacancy or where. there 
was a failure of a candidate for any office at the pnmary 
to receive thirty-five per ceutum of all votes cast by such 
party therefor. And an amendment expres?lY limiti.ng the 
action of the convention to such cases was 111serted 111 Sec­
tions 1087-a25. 1087-a26 and 1087-a27; the only exception 
being cases of the nomination of judg-es of the district or 
supreme court. 

The same legislature added at the close of Section 1087-aZS, 
the following: 

But in no case shall the county convention make a not~i­
nation for an office for which no person ''' as voted for tn 
the primary election of such party, except for judg-es of 
the superior and district courts; 

and a similar provision was inserted in Section 1087-a26 and 
Section 1087-a27 referring to the district convention and the 
state convention. 
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c\t first blush it might seem that the legislature had intended 
th~t these conYentions might make nominations in case any 
erson had been voted for for any office. no matter how few votes 

~ d been cast by the electors for such office; but we arc con­
y~nced that such could not have been the intention. As the 
law stood with the amendments made by the 33d General As­
sembly, a nomination was bound to result at the primary 
whether the person ,·oted for was named on the ticket or not, 
provided he received the highest number of votes cast for a 
particular office, unless he failed to receive thirty-five per centum 
of all the votes for that office whether the person so voted for 
had his name printed upon the ballot as a candidate, or whether 
his name was written in by the voters. 

To suppose a case, we will assume that A received three votes, 
B three votes, C one vote and D one vote, all of these persons 
having their names written in by the voters. The nomination 
in such case would be made under Section 1087-a24 as between 
A and B because of the tie, and there would be no occasion for 
the convention to act, and under the Ia w as it then stood, it 
would be immaterial how few \'Otes were received by the win­
ning candidate, provided, he, in fact, receiv.ed not less than 
thirty-five per centum of the votes cast for a particular office. 
In other words, the convention cou ld not merely act because 
names were written in, but in such a case a nomination by the 
primary was bound to result. 

We think the plain intention of the legislature in the additio"n 
of this sentence to Sections a-25, a-26 and a-27 was simply to 
make it clear that the failure of a party to nominate a candi­
date at the primary should not be regarded as creating a vacancy 
in the case of an office for which no votes had been cast . They 
did not intend to leave the matter open to doubt, and they did 
intend to remove the possibility of a judicial interpretation, such 
as seemed to be indicated by the sentence last quoted from the 
Pratt case, supra. 

To give any other construction to the act passed by the 33d 
General Assembly would be to show a repugnancy between the 
two clauses which were made to amend Sections a-25, a-26 and 
a-27; thus a portion of Section a-25 as amended by the J3d Gen­
eral Assembly, the amendments being indicated by underscori11g 
as follows: 
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\\'hen the de!egates, ~r ": majority the~eof, or \\ hf'n dele­
gates representmg a maJonty of the precmcts. thus < iected 
shall have assemhled in the county com·ention at the tim~ 
herei n prescribed a nd at the cout~ ty seat, the com·ention 
shall be ca.llcd to order by the chatrman of. the county cen­
tral commtttec, who shall present the certified list (Jf dele­
gat_es and members of the_ county ce~trat. committee. and 
a ltst of the offices for whtch no no mmat10n was rnade at 
the primary election. by rcasoll of the failure of Oil\' ca~rdi­
date for a11y sttch office to rccei'l•e lhirty-fi'l•r /ler rri1tum of 
all voles cast by such party therefor. If any precinct shall 
not be fully represented the delegates present from ~uch 
precinct shall cast the full vote thereof, but there shall be 
no proxies. The said county conventio n shal l make nomi­
natio ns of candidates for the party for any office to he 
filled by the voters of a county when no candidate for such 
office has been nominated at the preceding primary election 
b)' rcasou of the failure of OH)' candidate for auv s11ch office 
to rueive thirty-five per centum of all votes r'asl for sur!J 
party therefor, as shown by the canvass o f the returns pro­
vided for in Section Nineteen of this act. B11t in 110 rasr 
shall the cott11t:.• C011Vcution make a 11omination for an officr 
for which 11 0 perso11 was 'l.'Ofed for i11 the primary elrctio1t of 
such pari)', e:rccpt for jt•dgcs of tlte superior and district 
courts. 

The 34th General Assembly enacted Chapter 59 which re-
• pealed Section 1087-a19 of the Supplement to the Code of 1907, 

and enacted a substitute therefor, which now appears as Sec­
tion 1087-a l9, Supplement Code 1913. T his section prO\·ides in 
subs tance that the board of supen ·isors on the second Tuesday 
following the primary election shall canvass the retu rn~ of the 
primary and make abstracts thereof, stati ng: 

• • • the number o f ballots cast in the county by 
each political pa rty. separately. for each office, the name 
of each person voted for and the number of votes gi,·en 
to e~ch person for each different office and shall sig n and 
certtfy thereto and file th e same with the county a uJitor. 

It was also provided by that section with reference to candi­
dates for county offices, as follows: 

• * • and the candidate or candidates of each poli­
tical party !or each. office to be "filled by the voters of the 

• county havmg recetved the highest number of votes, and 
not less than thirty-five per cen tum of all the votes cast bv 
the party for such office. ~hall he dulv and legally nomi­
n~ted a" the candidate of hi~ party for such office. Pro­
vtded, however, that no candidate whose name is not printed 
on the official ballot, who receives less than ten per centum 
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tli the whole numb~r of \?tes C<~~t in the ~ounty for go,·­
crnor of the party ticket wtth whtch he affiltate:.-., at the last 
g-eneral election, shall be declared .to ha\ e been. nomi nated 
to any such office; a~d each cat~dtdate so nomma_ted shall 
be entitled to ha\'e hts name pnnted o n the offictal ballot 
to be ,·oted for at the general election without other certifi­
cate. and the board shall prepar~ and certify a list of the 
candidates of each party so nommatcd, ~eparately , and de­
Ji,er to the chairman of each par ty ce ntral committee for 
the county a copy of the list o f cand idates nom in1.tcd by 
the party be repres~nts : and. s hall abo prepare. certify and 
deliver to such chatrman a hst of the offices to he filled by 
the voters of a county for which no candidate of his party 
was nominated, together with thl' names of the candidates 
for each of such offices voted for at the primary election 
and the number of votes r eceived by each of such candi­
dates. 

The obvious purpose of this act was to prevent the nomina­
tion of a person to an office who had not filed nomination papers 
and whose name did not appear upon the printed ballot, be­
cause of the writing in th e name o f such person by a few 
voters. Such a nomination made by the writing in of a name of 
a person would not be represen tati,·e of the wishes of the 
members of the poli tical party. unl ess s uc h action was taken 
by a respectable number of the voters of such party. and 
in its wisdom the legislature decided that such number should 
be at least ten per centum of the number of votes cast in the 
county at the last preceding election hy s uch party for the 
office of go,·ernor. The purpose. certai nly, was not to enlarge 
the powers of the convention by providing that because a person 
had rccei,·ed a few votes, bu t less than the ten per centum so 
required, that a political party might o n this account take ad­
vantage of that s ituatio n and make a nominatio n where it would 
not ha,·e been entitled to do so under the law as it had s tood 
before. The very fact that the 34th General Assembly did not 
amend Section 1087-a25, indicates tpat they had no thought of 
enlarging the power of th e convention. 1 t might be contend ed 
that because the board of super visors is required to certify and 
deliver to the chairman of each political pa rty "a list of the 
offices to be filled by the voters of a county for w hich no candi­
date of his party was nominated. togeth er with the names of 
the candidates for each of such offices voted for at the primary 
election. and the number o f votes received 1)\· each of said can­
didates," that it was the inten tion to permit the convention to 
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make nomination!'\ because of the making of this certi ficate with 
reference to the number of 'ote:-> cast for each candidate, etc., 
but it is to he noted that the board also certifies to the chairman 
of each political party "a list of the candidates of each part\ 
so nominated," 5howing that the real purpose of this act is t~ 
full) ad' ise the official heads of each political party regarding 
the result of the prim~ry, and to furnish to these political 
parties the ~ame information that is required to be filed in the 
form of an ab~tract with the county auditor showing the re:-.ult 

uf the canvass of the 'ote. 
Section 19 of the primary law as now enacted, docs not re­

quire the board to determine in the case of any office '" hethcr 
a candidate has received less than thirty-five per cent o ( the 
total vote cast by his party for that o ffice. Consequently. it i!> 
necessary that the certificate be made to the chairman of the 
respective political parties in order that they may determine 
whether a condition entitling the convention to act, exists, to­
wit, whether there has been a failure of a candidate for an office 
to receive thirty-fi\ e per cent of the votes cast by his party for 
that office, thereby rendering necessary the action of the county 

con' cntion. 
In the re-enactment of Section 19 by the 34th General As­

sembly the exprcs~ion that had been inserted by the 33d General 
Assembly in that section. to-wit. "by reason of the failure of any 
candidate for any such office to recei,·e thirty-five per centum 
of all the 'otes cast by such party for such office," is omitted. 
Iea,·ing it to the board to certify all the returns to the respecti\'e 
county chairman o£ each political party. and leaving it to the 
political parties themseh·es to determine whether a condition ex· 
ists which require~ the naming of a ca ndidate because o£ the 
fai lure of any one person to receive thirty-five per centum of the 
\'Ole cast by the party for a particular office. 

The certificate by the board to the county chairman is not 
the same as the "list u£ offices (or which no nomination was made 
at the primary election by reason ~f the failure of any candidate 
to receive thirty-fi,·c per centum of all the votes cast by such 
party therefor," which the chairmen present to the conventions, 
but their list can he made up from that certified by the hoard. It 
:,hould not include the name of any person whose name was not 
printed on the ballot. but who may have recei' ed a few vote:. 
for an office. unless thc nunlher of votes so recei,·ed <lmount to 
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ten per centum of the vote of that party for g-0 , t•rnor at the 
Ja-.t preceding election. 

Some assistance in reaching- thc:-;e conclu"ion" h:H·e been 

1 tTorded by the following ca<;e~: 

Reese ,.s. Hogan, 117 IO\\ a, 603. 
Pratt \'S. 'ecretary of State, 141 1<1\\a, l9o. 
State \'S. Parker, 147 Io" a. 69. 
Healy vs. Ripf, ( . D.) 117 ~. \\·. 521. 
Corser ''S. Scott, (~finn.) 91 ~. \\. 1102. 
Stewart vs. Polley, (S. D.) 137 K. \\. 565. 

ln the last cited case a com·ention attempted to nominate a 
candidate for judge o£ the superi or court of South Dakota. be­
cause the democratic ticket for that office had been ldt blank at 
the primary election. The supreme court of that state followed 
its decision in the Healy case, supra, and also used this lan­
guage: 

lf this court should adopt th~ C~.ll1!'it.ruction of the pri­
mary law con~ended for h) pla1ntlfT, 1t would. in effect. 
le~ve th~. mak1ng of party nomi nations entirelv optional 
'''l.th pohttcal. parties or their individual members. Under 
th1s constructiOn , th~ re~usal or failure of all political parties 
to make par~y nommat10ns at the primary election would 
create vacanctes _as to ::.ll nominations which might be filled 
?Y party ~onvent10n~ or state central committees. and the ob­
JeCt of P.nmary elect1ons m!lltr the law would he dcfc:tted and 
the hold1_ng of such elec~ions become an idle act. It is clear 
~o our mn~ds that the ma111 purpose of the legislature in enact­
mg- the pnmary law was to take the making of :111 nominations 
out of the h~nds of conventions and political central committees. 
and to reqmre that the pe?plc themselves, by their direct votes. 
should name party nom.mecs; and that the· only vacancies 
contemplated by the leg1slature, to be filled b~· con,·entions 
or central committees, are such a.; may oc"cur atter the 
peopl.e themselves have made nominations. and vacancies 
therem have occurred by death. regignation, or otherwise. 

lt follows that we think your conclusion is correct, but we 
h:we elaborated the reasons so holding because of the importance 
of the question. 

C. G. WATKINS, 
~pet·ial Cmlnsel. 
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SP ECIAL ELE CTI ON TO FIL L V ACA N CY. 

A vacancy In the office of the state senator shall be filled by a special 
election called by the governor and nominations of candidates therefor 
are to be made under section 1098 of the code. 

December 27, 1917. 

Walter Anderson, Scranton, Iowa. 

Dear Sir: Your inquiry addressed to the attorney general 
as to how to fill a vacancy in the office of state senator has 
been directed to me for answer. 

The Constitution of Iowa, Article 3, Section 12, provides: 

When vacancies occur in either house, the governor, '.lr 
the person exercising the functions of governor, sha!l issue 
wrjts of election to fill such vacancies. 

Section 1279 of the code provides: 

A special election to fill a vacancy sha' ll be held for a 
representative in congress, or senator or representati,•e in 
the general assembly, when the body in which such vacancy 
exists is in session, or will convene prior to the next general 
election, and the governor shall order such special election 
at the earliest practicable time, giving ten days' notice 
thereof. 

lt seems plain therefore that because of the constitutional and 
statutory provisions above quoted that in order to hold a special 
election for the purpose of filling a vacancy in the office of state 
senator in your district it will be necessary for the governor 
to issue a writ of election and cause notice th ereof to be given 
for the time described in the section quoted. 

The nomination of a candidate to fill such vacancy.we believe 
is made by the methods provided by Section 1098 of the Code. 

Section 1087a30 of the 1913 Supplement to the Code provides 
that the act relating ro primary elections does not apply to special 
elections to fill vacancies. The law then, so far as nominations 
to fill vacancies is concerned, must be the same as before the 
enactment of the primary law. 

Section 1088 of the Code provides that the provisions of Chapter 
3 of Title Vt applies to all elections known to the laws of the 
state, except school elections. This, of course, would include 
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special elections, and as Section 109~ is a part of said chapter, 
the nomination for the purpose of fillmg the \'acancr in question 
would be go,•erned by Section 1098. 

Section 1104 of the Supplemental Supplement of 1915 provides: 

In case of spetial election to fill vacancies in office, cer­
tificates of nomination or nomination papers, for nomina­
tion of candidates for office to be filled by the electors of 
a larger district than a county, may be filed with the secre­
tary of state, not later than fifteen days be(ore the time of 
election. 

It is our opinion, then, as before s tated, that the election should 
be called by the governor upon the proper notice and that thf' 
nomination should be made by convention and a certificate of 
the nomination filed with the secretary of state, as indicatcdo 
by the section quoted above. 

J. \\'. KI:\'OIG, 
Assistant Attorney General. 

ELECTION OF MEMBERS OF BOARD OF SUPERVISORS. 

A person cannot legaliy be a candidate fo r the office or supervisor who 
resides In the same township as another member of the board if the term 
of the office for which he desires to be a candidate will commence 
before the expiration of the term for which the holding member was 
elected, except In a township embracing a city of thi rty-five thousand or 
over. 

January 3, 1918. 

M. R. Hammer, Jr., County Attorney, Newton, Iowa. 

Dear Sir: Your request for the opinion of this department 
on the following question has been referred to me for attention. 

You state: 

I have the following questions which I would like to 
have yqur opinion upon, "A" is elected as a member of 
the board of supervisors from Newton township, "B" is 
elected fro m Clear Creek township, and moves into Newton 
township, Jan. 1, 1918, and makes it his home and become$ 
a resident there. 

"A" decides to run for his second term as a member of 
the board of supervisors for the t erm commencing Jan. 
1919, both "A" and "B" during the year 1918, being resi­
dents of Newton township; Query: Under Section 411 and 
amendments thereto can "A" legally become a candidate 
for this office? 
26 
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Section ·tl l of the Supplemental Supplement to the Code, to 
which you refer, provides in part as follows: 

At the general e lection in the year nineteen hundred and 
six there shalt be e lected for a ter m of two years, member~ 
of the county board of supen-isors to succeed tho~e whose 
terms were extended une year by the biennial e lection 
amendment. At the general election in the year nineteen 
hundred and six, and bH:nnially thereafter, there shall be 
elected members of the board of supervisors for a tt:: rm of 
three years to succeed those \\'hose terms of ofhcc will ex­
pire on the ~econd secular day in January following ~aid 
election; there shall also be elected members for a term 
of three years to succeed those whose terms will expire on 
the second secula1: day in January one year later than the 
afore::oaid date. lt ::.hall be speciticd on the ballot when each 
!>halt begin his term of office. :\ o member shall be elected 
who is a resident of the same township with either of the 
member::. holding over (but a member-elect may be a re:>i­
dent o( the same town::.hip as the member he i::o elected to 
succeed) * * 

As I understand your question, there is a member of the board 
of supervisors, of your county, who is a resident of Newton 
township and whose term of office will expire on the ~econd 
secu lar day of J a nuary, 19 19 . That he desires to be a candidate 
to succeed himself, at the e lection to be held this year, and a 
doubt a rises as to his eligibility for the reason that a member 
of the board who was elected two years ago, w hile a resident 
of another township and who has jus t entered upon his duties, 
has moved from the township where he resided, at the time 
he was elected, into Newton township and is now an actual re5i· 
dent of that township. 

T he language of the statute is, as I view it, clear and explicit, 
that uo member shall be elected who is a resident of the sam!! 
township with either of the members holding over, except in a 
township embracing a city of thirty-five thousand o r 0\'er, and, 
as Newton township does not embrace a city of that population 
another member of the board cannot be elected this year from 
that townsh ip, and, therefore, as the member who desires to be 
a candidate to succeed himself coul d not be elected, it neces­
sarily follows that he cannot legally become a candidate for such 
office. 

]. W. SANDUSKY, 
Assistant Attorney General. 
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COMPENSATION OF BOARDS OF REG ISTRATION. 

The quesUon o! the compensation of the members ot boards ot registra­
tion discussed. 

).10\·embcr 15, 19 18. 

Hugh Stuart. County Attorne). Dubuque. Iowa. 

ncar Sir: Your lette r of the 9th inst. addressed to .-\ttorney 
(;cneral Jia"ner. ha!< been referred to me for reply. 

You state: 

I am wntmg to you at this time to ask for an inter­
pretation of Sec tion 1076 of t_he Supple1~1ental Supplement 
pertainin.,. to the hoard of registers, particularly \\'lth refer­
ence to ti~e compensation tha t should be allowed !'aid rcgi:-;­
ters and the basis o f reaching- the sa me. 

You \\'ill note that the statute sa,·s that "they shall rc­
ceh·e compensation at th e rate of ·$3.00 for ea-ch day of 
cirrht hou rs engaged in the discharge o f their duties. to 
he" paid by the cou nty. etc." The hoard of registers con­
tend that they were in com<nuous session, to-wit : from Oc­
tober 23rd. 1918. until th.:y returned the books on November 
8th. to the city recorder. T n other \\'Ords. their clai m i<; 
that in the eYcnt that a s ick person. for instance. needs 
their scn·ices, they must during the period abO\'e mentioned 
rro to him and register him. All of the registers ha,·c 
filed with th e board of super\'isors practically the same 
claim. copy of which I enclose. 

The board o f supervisors desire to pay for what is hon­
estly due and it has been a mooted q uestion for some time 
jnst' how to reach a standard of payment. As these bills 
a rc being held up by the hoard of supervisors until your 
opinion reaches me. I sh-..t ll appreciate an early answer. 

The law governing the; question in issue wi ll he found in the 
following sections of the Iowa statutes: 

Section 1076. S. S .. as amended by Chapter 41. .\cts of 
the 37th G. A.: 1077 S .. 1079. 1080. 1081. 1082 and 10~6 
of the Code; Section 2, Chapter 419, Ac ts of the 37th G. A. 

Section 1076 pro,· ides for the appointment 'of registers in the 
various YOting precincts a nd declares that they shall: 

* * * receiYe compen:;ation at the rate o( three dol­
lars for each day of eig-ht hours engaged in the discharge 
of their duties. to be paid by the county, except in case 
of city elections, when they shall he paid hy the city. 
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The former statute. to-wit. Section 1076 of the Supple•ncnt of 
1913, pro,·ided for compensation at the rate of $2.50 for each 
calendar day they were engaged in the discharge of their ciutie-. 
It will be seen, therefore, that, under the law in force at the 
present time. registers are to be paid for the actual time the\' 
arc engaged in the discharge of their duties, but on th~ basi.s 
of an eight hour day, that is to say. 37,0c per hour. 

Section 1077. Supplement of 1913. requires the register~ tu 
meet on the second Thur:o;day prior to a general election and 
hold continuous sessions for two consccuti,·e days, commencing" 
at eight o'clock in the morning and closing at nine o'duck at 
night. 

Section 1080 of the Code declares that the registration board 
meet again on the Saturday preceding the election, and hold 
a session from eight o'clock in the morning until nine o'clock 
in the c,·cning. for the purpose of revising and correcting the 
registry book, adding th ereto the names of all applying for reg­
istration. 

Section 1082 of the Code provides that the board shall abo 
be in session on election day. 

Thus, it will be seen the board of registration is required to 
be in session on only four days for the purpose of registering 
the voters residing in their precinct: however, pro,·ision is made 
for registering sick and disabled voters. but this must he done 
at a time other than on the four days above referred to. 

Section 1081 of the Code provides that. if an elector is sick 
and unable to go to the place o£ registry on any day the regis­
ters arc in session, the registers can go to the voter's place o£ 
residence and register him. Howe,·er. it is not necessary for 
the regist~rs to go to the residence of a sick person and register 
him, pro\'ided the sick person desires to vote under the absent 
or disabled voters law, since Section 2, Chapter 419 of the Acts 
of the 37th G. A. declares that the affidavit on the ballot envelope 
shall constitute a sufficient registration. 

Then Section 1079 of the Code provides that. within three 
days after the registration made in the second week preceding 
the election, the registers shall make up their alphabetical lisb, 
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ddin" thereto such persons '" ho register on the Saturday pre­
a din; the election. The work is done on days other than the 
c~ , 
regular registration days. 

It will therefore be obsen·ed that the rlutics imposed upon 
the registers are confined to those mentioned in the sections 
of the statutes abo,·e cited. As to whether the character of 
work performed by your registers could properly be classed as 
a part of their duties, I have no doubt that it could; but as 
to whether it required the time claimed to perform that work 
I ha,·e some doubt. The fact that all registers filed 1. claim 
for practically the same amount looks suc;picious. It docs not 
look reasonable that the registers in each precinct would have 
the ~ame number of sick voters to register, requiring- the same 
amount of overtime, nor does it seem conceivable that it 5hould 
require five hours to go up to the office of the city clerk and 
get the registry. book, alphabetical list and poll book, and 'then 
take five hours to return them. However, that is a matter to be 
determined by the registers and board of supervisors, at least 
in the first instance. So, that, we do not pass upon the reason­
ablenc;;s and fairness of the claim filed by the registers, but 
only a-. to the character of the work performed by them. As to 
the latter. I am of the opinion that in the performance of the 
~me the registers were engaged in the discharge of their duties. 
and that as compensation for their services said registers are 
entitled to charge 37.0 cents per hour. 

\\'. R. C. KENDRICK, 
Assistant Attorney General. . . 
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GRANTING OF HUNTING LICENSE TO MINORS. 

A boy under 14 years of age cannot be granted a llcense to hunt with 
a gun; otberw!se, aa to trapping, with consent of parent. 

December B, 1917. 

H. C. Him;haw, Fi!>h and Game \\'arden, Spirit Lake, Iowa. 

Dear Sir: Your letter of the 28th ult.,. addressed to the at­
torney general, has been referred to me for attention. 

You ask in substance: 

First: I low can a boy under 14 years of age obtain a 
li{·en~c to trap fur bearing animals or game in Iowa? 

Second: \V ould "-liCh a license authorize the violation 
of Chapter 297. Acts of the 35th General Assembly by a 
boy under 14 year-. of age? 

In rep!} to your inquir) ~ o. 1. it will be observed by rc.1.ding 
Section 2563-al, Supplemental Supplement of 1915 that it provide:. 
two methods by which a person may legally hunt game, in the 
broad sense, in Iowa. viz., by gun and b) trap. Said section reads 

as follows: 

No per!'on shall hunt, pursue, kill or take any wild animal, 
btrd, or game in this state. with a gun, or trap fur-hcarin~ 
animals ur game without first procuring a license a-. herein 
provided · 

Then Section 2363 -a2, Supplement of 1913, prohibits the i.;­
suance of a hunter's lic<'nse to an) person under 18 years af 
age \\ ithout the con<><'nt of the parent. It reads as follows : 

No license shall be granted any person under eighteen 
years of age unkss the written consent of parents or guar· 
dian is attached to the application. 

Then Section I, Chapter 297, J\cts of the 35th General As· 
sembly prohibits any person under fourteen y<::ars of age carry­
ing fire arms of any description. It reads as follows: 

It shall be unlawful for any person. except as hereinaft~r 
provided, to go armed \\'ith and haYe concealed upon hts 
person. a dirk, dagger, "" ord, pistol, re,·oh·er. stiletto. 
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metallic knuckles. pocket billy, :-and bag, skull cracker 
... )un!!"·:-hot. or other otten-..ive and dan~c~ous weapons o; 
in-.truments concealecl upon his pcr ... on; provided that no 
pcr-..on under fourteen year:- of age :;hall be allowed to 
carry fire arm-. of any description. 

The ieorcgoing- statutory provisions arc the only one,., appli­
cable to the ::;ubject of your inquiry from which it i:; manifest 
that a license to trap may legally he is ... ued to a boy under four­
teen years of age, provided the written consent of his parent 
or guardian is first obtained. 

\ s to your second question, the lo" a statute emphatically pro­
t11bib any person under fourteen years of age carr) ing fire arms 
{lf any description. - r 0 license can be legally issued to a boy 
under fourteen years o£ age to hunt with a gun, and in the 
e' ent a license should be erroneously issued to such a ooy, it 
would not authorize him to violate the law "ith reference to 
carrying firearms ~s found in Chapter 297, Acts of the 35th Gen­
eral .A~sembly. 

The foregoing opinion does not apply to boys hunting o n farm 
lands O\\ ned or occupied by their parents, for the reason that 
Section 2563 a8, Supplement 1913, exempts that class from the 
operation of the aboYe statutory provi,.ions. 

W. R. C. KENDRICK. 
Assistant .\ttorney General. 

BOUNDARI ES OF LAKES. 

Hlghwater mark on the shores of meandered lakes determines the 
boundary line between such lake and the riparian or adjoining land 
owner and meander lines established by government surveyors does not 
ordinarily constitute the boundary line between the shorEHI or such lakes 
nnd the adjoining land owner. 

December 10, 1917. 

E. C. Hinshaw, State Fish and Game Warden, Spirit Lake, Iowa. 

Dear Sir: Your request for the opinion of this department 
on the following question has been reft'rrcd to me for attention. 

Yon state: 

I wish your opinion on the jurisdiction over certain lands 
surro~nding Diamond Lake in Dickinson county. I am 
e.nclosmg map of this lak.! which will show the meandered 
hoes-meandered lines being the dotted lines which I have 
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traced with a pencil. The question at issue is in the circle 
marked "A." You will notice the meandered line run 
around practicaJiy all of a swamp on the north end of 
th~s lake. At the !?resent time the .swa11_1p is not connected 
wtth the lake but ts connected dunng t1mes of higl1 water 
or ordinary high water. The question is have the public 
the right to use this swamp for hunting, trappin.,. etc 
there being water in it at this time and is it a part"'~£ th~ 
lake and still remains state property altho at the present 
time not being connected with the lake property? 

·within the circle marked "B" is a knoll o r high land 
which comes within the meandered lines. \Vould the pub­
lic have a right to use this land for camping. htinting, trap­
ping, fishi ng, etc.? 

The title to lakes in this state and the shores around them is 
in the state or the federal government in trust for the free use 
and enjoyment of the people of the stat'e. Disputes have fre. 
quently arisen between the adjoining land owners and the public 
as to their respective rights to use these properties and a great 
deal of litigation has resulted therefrom. 

Chapter B, Title XIV of the 1913 Supplement is devoted to 
the subject of meandered lakes and the general thought therein 
contained, as well as the inference arising therefrom, is that the 
title to all lands in the meandered lines run by government sur· 
veyors belongs to the state, and, consequently, are open to the 
free use of the public for fishing and recreation purposes. Such, 
however, does not appear to be entirely correct or, at least, to 
correspond with the views of our supreme court as expressed in 
a number of cases. The leading case on the subject wherein the 
authorities are reviewed at length is Schlosser vs. Cruickshank 
96 Iowa, 414, and the principles therein announced are recognized 
and again asserted in the case of State vs. Jones, 143 Iowa, 398, 
and I have not been able to find that the doctrine announced in 
these cases has been limited or modified by any subsequent de­
cisions of the court. 

In each of the cases referred to, the titles to lands adjoining 
the boundaries o£ meandered lakes were involved and the conclu­
sions arrived at by the court, as I understand them, were to the 
effect that in the absence of a limitation in the title to land ad­
joining or bordering on a meandered lake the owners of such 
land takes title to high water mark on the shores of such Jake 
and that the meander line run by government surveyors does not 
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d'narilv constitute the boundary lines between the lake and 
or 1 

- • • · I d I h d the riparian or adjotnmg an owners. n ot er wor s, where 
there are lands lying between t_he shores of a meandered lake 
and the meander lines, as establlshed by government surveyors, 
~he riparian or adjoining land owners takes title to high water 
mark on the shores of such lake unless the government by reser­
vation in the patent to said adjoining land reserves the land lying 
between the meander line and the shores of the lake, or in some 
other manner indicated the purpose and intention that such 
meander line should constitute the boundary line between the 
lands patented and the shores of the lake and that the land so 
patented and the rights of the owner thereof should be limited 

thereby. 
In the Jones case, it is distinctly ruled that no particular depth 

of water in the lake is required and it is also ruled that it is 
not necessary that the land should, at all times, be submerged or 
coYered with water, but that it is sufficient if they are so covered 
a greater part of the time, and applying the principles established 
by these cases to the lake in question, I am of the opinicn that 
regardless of the question as to whether or not the meander line 
forms the boundary line between the lands of the riparian owner 
and the shores of the lake that the public have the right to use 
for fishing and recreation purposes, all the lands situated and 
lying- within the radius o r limits of high water mark on the shores 
of Diamond Lake and the marsh connected therewith. 

J. vV. SANDUSKY, 
Assistant Attorney General. 

FI SHING WITH SPEAR. 

The taking of any game fish by the use of a spear is unlawful. 

January 18, 1917. 

Atherton B. Clark, Assistant County Attorney, Cedar Rapids, 
Iowa. 

Dear Sir: Replying to your letter of the 16th instant, will say 
that in the third paragraph of Section 2540 Supplemental Supple­
ment to the Code, appears the following~ 

The possession of a spear, trap, net or seine, or the taking 
or killing, or attempting to take or kill any fish by any 
means other than by rod, line, hook and bait, within three 
hundred feet of a fishway or dam, shall be unlawfui. 
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This makes the posses:>ion of a spear within three hundred 
feet of a fishway or dam unlawful, and if the defendants in the 
case to which you refer were found within such limit, with a 
spear in their possession, although they had not taken any fish, 
they had violated the law and you should not ha\'e dism issed 
the case; while, on the ether hand, if the ev1dence did not show 
that they were found within the three hundred foot lim:t, then 
your action was clearly right. The taking of any of the species 
of fish classed as game fish, with a spear, at any time, is un­
lawful. 

J. W. SANDUSKY, 
Assistant Attorney General. 

OPINIONS RELATING TO LEGI SLATIVE AFFAIRS. 

ENROLLED BILLS. 

Duties of chairman of committee on enrolled bills defined. 

Apri l 11, 1917. 

lion. B. J. Gibson, Senate Chamber, State Ilouse. 

Dear Sir: I am in receipt of your fa~·or of April 11th with 
reference to your duties as chairman of the committee on en­
rolled bills, in connection with Senate File .No. 474-. 

In your letter you say: 

I received from the enrolling clerk an unsigned enroll­
ment of senate file )Jo. 474. * * * At once upon re­
ceiving th e bill, and on the same day in conjuncti!Jn with 
the house committee, I examined the bill and the enroll­
ment, and also examined it for the committee of the senate 
separately. Before the report could be filed, however, of 
such examination and enrollment, I was directed by the 
senate to return the bill to that body. This I did. receiv· 
ing the receipt of the secretary of the senate t!1erefor. 
* * * I am writing you to find out whether or 'JOt any 
action is necessary on my part to perform my duty. 

Section 9 of Article j, of the Constitution provides: 

Each house shall sit upon its own adjournments. keel? a 
journal of its proceedings and publish the same; det<.rmtne 
its rules of proceedings, punish the members for disorderly 
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behaYior, and with the ~onse_nt of two-thirds, expel a m em­
ber but not a second tune lor the same offense and sh all 
haY~ all other powers n~cessary for a branch of the general 
a~sembly of a free and tndependent state. 

Rule 4 of the jpint rules proYidcs: 

\\'hen a bill shall ha\c passed both houses it shall be 
du ly enrolled by the enrolli ng- clerk of the house in which 
it originated. and the fact uf its origin shal l be certified b) 
the endorsement of the secretary or clerk thereof. . 

Rule S of the joint rule:-; pro\ ides: 

\'v hen the bilb are enrolled they shall be examined by 
a joint committee of two from the senate and two from the 
house of representatives. who shall be a standing" com 
mittee for that purpo<>e, and who shall carefully compare 
the enrollment with the engrossed bills, as passed in the 
house, correct any errors therein. and make report thereof 
f0rthwith to their respective houses. 

Rule 6 of the joint rules provides: 

After the report, each bill shall be s igned, first by till' 
speaker of the house of. representatives, and ~hen by ~ht· 
presidenl of the senate, 111 the presence of thetr respecttvc 
houses 

Under th e state of facts which you have given to me, you say 
you received from the enrolli ng clerk an unsigned enr.')ll ment 
of senate file 474, and before the join t committee had ~ad an 
opportunity to prepare and file the report, you were <iirected hy 
the senate to return the bill to that body. 

Under the provision of the constitution above quoted, the• 
senate had the power at any time to recall this bill before it 
was passed upon by }Our committee, and you would have be .·n 
subject to contempt, after the senate itself had issued this ord ' r, 
if you had failed to obey it. After you returned the bill tu 
the senate as directed and took the receipt of the secretary ul 
the senate, you have nothing further to do wjth this bill until 
it is returned to you in the regular course of business, as pro­
vided by joint rules 4 and 5, as above quoted, or until it is re­
turned to you by a resolution of the senate regularly passed hy 
that body. 

This department therefore holds that you have no fu r ther 
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duty in connection with this matter until the bill i!> returned 
to you by one or the other of the methods above described. 

H. M. HA.\~ER 
Attorney Gene;al, 

MEMBERSHIP OF THE GENERA L ASSEMBLY. 

Seca. 35 and 36, Art. 111, Const. of Iowa, fb: the ratio of representation 
In the House, leaving it to tbe G. A. to determine tbe ratio, by the 
manner so fixed, after tbe taking of the state or national census. 

Any objections to certificate of nomination or nomination papers are to 
be determined as provided In sec. 1103, code of 1897. 

April 2. 1918. 
Hon. C. V. Findlay, Fort Dodge, I owa. 

Dear Sir: I n your favor of March 2, 1918, you call attention 
to Article 3, Section 36 of the Constitution of I owa, as amended 
and request our interpretation of said section. ' 

Section 35 should be construed in connection with Section 
36, and the two sections, as amended, (supplement of 1913) provide : 

The house of representatives shall consist of not more 
than one hundred and eight members. The ratio of repre­
sentation shall be determined by dividing the whole number 
of the population of the state as shown by the last preced­
ing state or national census, by the whole number of coun­
ties then existing or o rganized, but each county shall con­
stitute one representative district and be entitled to one 
representative, but each county having a population in ex­
cess of the ratio number, as herein provided, of thr.•e-fifths 
or more of such ratio number shall be entitled to one addi­
t ional representative, but said addition shall extend onh 
to the nine counties having the greatest population. (Sec­
t ion 35). 

The general assembly shall, at the first regu lar ::ession 
held following the adoption of this amendment, and at each 
succeeding regular session held next after the taking of 
such census, fix the ratio of representation, and apportion 
the additional representatives, as hereinbefore required. 
(Section 36). 

Pursuant to the foregoing constitutional provisions, the man­
ner of fixing the ratio of represen tation is fixed leavint; it to 
the general assembly to determine the ratio by that express 
manner at each succeeding regular session held after the taking 
of the state or national census and apportion the additional rep· 
resentatives accordingly. 
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But in the nent the general a:-.scmhly faib to fix the new ratio 

3~ pro' ided. then and in that C\' ('nt the old ratio will :-.tand and 
reprc ... entation will be based upon the old 1 a tio. 

You al:-o a:-.k "If two per,.otb -..hould lli.' nominated in this 
county, would a contest lie to the hou::-.e .or would it be unlawful 
ior the secretary of state to pre\ ent two names going nn the 
ticket from \ \' ebster county? 

~ection 1103 of the Code of 1897 create.; a tribunal fvr the 
determmation of all question-. ari~ing in relation to certificates 

0 £ nomination or no minatio n papers, and makes the deci~ion 

of that tribunal final. 

Section 1103 provides : 

All objections or other questions an:;mg in relation to 
certificates of nomination or nominat ion papers shall be 
filed with the officer with whom the certif1cate of nomina­
tion or nomination papers to which objection is made are 
f1led. Those with the secretary of state shall be filed not 
less than twenty (20) days • • • before the day of elec­
tion. • • • Objections fi led with the secretary of state 
shall be considered by the secretary and auditor· of state, 
and attorney general. a nd a majority decision shall be 
final. 

Under the present ratio, \Vebster county is entitled to only 
one representati,·e. and it is practically certain that the cam·ass­
ing board would certify only one nomi nee to the secretary of 
state. in which e"ent the secretary or state would be acting 
\\'ithin his rights in certifyi ng to your local county auditor the 
name of only one nom inee to be voted for at the general election. 

\V. R. C. KENDRICK, 
Assistant Attorney Gem• rat. 

THE T IME WHE N AN A CT BECO M ES A L AW. 

The act creallng the omce ot banking superintendent b('came a law 
upon being passed by both houses and signed by the governor·. 

Apri l 11. 1917. 

lion. Perry C. Holdoegel, Senate Chamber. State House. 

Dear Sir : I am in receipt of your favor of the lOth inst.. 
with reference to senate file ~o. 232 as follow~: 
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1 desire your legal opinion upon the followitw que~t1• I I . . .-. .., on:.· 
. s t 1e appom~ment and confir~1atton of the banking su er~ 
mtendent, whtch was made pnor to the time that the PI • 

'd' f h ffi · a\\ proilvt mg or sue o ce went mto effect, legal and effect-
t\'e. 

In order that we may have a proper understanding o£ thi. 
matter, it will be necessary for us to examine the constitutio;: 
of the state. Section 16 of article 3 of the constitution of the 
state of Iowa provides: 

Every bill .which shall ha \'e passed the general as~embl\' 
shall, before tt becomes a law. be presented to the go,ernor' 
If. he approv.e h~ shall sign it, but i.f not, he shall return i; 
wtt.h h1s objeCtions to the house 11~ ~'·hich it originated. 
wh1ch sh~ll e~ter the same upon the1r JOurnal, and proceed 
to recons1der 1t. If after such reconsideration it again pass 
both houses by yeas and nays . by a majority of two-thirds 
of the }llembers of each house, it shall become a law not­
wi thstanding the goyernor's objection. 

This section means that an act passed by the legislature be­
comes a law in one of two ways: either by being signed b\' 
the governor, or by being passed over his veto by a two-thirds 
majority of both houses. But in either event, it becomes the 
law of the state of Iowa upon the happening qf either one of 
these conditions. 

Section 26 of article 3 of the constitution of Iowa provides: 

. )Jo law of tl~e general assembly passed at a regular ses­
SIOn, of a publtc nature, shall take effect until the 4th day 
of July next ·after the passage thereof. 

It is perfectly apparent that there are two distinct things that 
happen when a law is passed under these conditions. First, it 
becomes a Ia w when signed by the go,·ernor. Second, it be­
comes effective July 4th following such passage. unless a publi­
cation clause is attached as is provided in Section 26 of the con­
stitn tion. 

The law in question has been passed by the general as.>embly 
and has been signed by the go,·ernor. and under the constitution 
is now a Ia w. and has been such ever si nee it was signed by the 
governor. 

\ \' e do not belie,·e that any person can successfully contend 
that senate file )Jo. 232 is not now the law of this state. This 
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... tatute could not be recalled. nur could it be changed or in any 
"·a\· modified except hy an act of the legi::.laturc passed in ac­
l,;dance with the pro,·isions of the con~titution and the Jaws 

~f this state. It is, therefore. at thi:-. time the Jaw, but it docs 
nut become cffecti,·e until July 4, 1917. 

The ~tatute itself proYides in section 2 as follows: 

The go' ernor :>hall. prior to the adjournment of the ,37th 
General .\ssemhly. nominate and with the consent of two­
thirds of the members of the senate in cxecuti,·e session, 
appoint. to be e!fecti'e July 4, 19li, a per:>on for superin­
tendent of hank1ng, etc. 

B,· the language of the statute it is proYidcd that the ap­
poin-tment and the sta tute become effective at the same time. 

The case of 

People ex rei Graham, vs. Ingalls. 54 !':E. 1103 cited by the 
supreme court of Illinois, IS 1n point . upon the proposition m­

,·olved in your question. 

The constitution of the state of Illinois on the point in­
Yoh·ed is, in effect, the same as the constitution of the state 
of Iowa. In that case the court said: 

Every bill passed by the general assembly shall. hefore 
it becomes a law. be presented to the governor. If he ap­
proves it. he shall sign it, and thereupon it shall become 
a law . 

That is, in effect, exactly the proYisions of the con.,;titution 
o£ the state of Iowa. The court further says: 

\Vebster defines the word "thereupon" as follows: "Im­
lllediately: at once; without delay." Under this clause o£ 
the constitution an act of the legislature becomes a Jaw im­
mediately upon receiving the approval of the governor. Tt 
does not go into effect until the 1st day of July after its 
pas:--agc. hut it is ne' ertheless a law after it recei\'es the 
appro\·al of the go\·ernor. The existence o£ a Jaw and the 
time when it shall take effect are two separate and dis­
tinct things. The law exists from the date of approval 
but its operation is postponed to a future date. 

The facts in the aboYe cited case art• almost identical with 
the case under consideration. The question which was being 
determined by the lllinoi:; court was where the legislature of the 
state of Illinois had on the 22d of l\Iay, 1895, pasied an act which 
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wa:;, on that date, appro\ ed by the governor, to establi!-.h and 
maintain a normal school and the act. among other thine:-, pro­
,·ided "for the appointment by the go' ernor by a nd with the ad­
' ice of the senate of not more than five trustees, who ~hould 
be im ested with all the po\\ ers and by whom should Le per­
fomled all the duties of such corporation." 

On the 15th day of June, 1895, a nd before the act touk effect, 
the govern or nomi nated and the senate confirmed, the five trus­
tees. The constitution of the state of Illinois provides that the 
law:. should not take effect until July 1st. after the pas,age of 
an act. and under our constitution it is provided that the law 
shall take efT ect, unless otherwise provided, July 4th after the 
act is passed. 

\Vith the precise situation that we have in connection with the 
case under consideration, thr supreme court o f Illinois held that 
the appointment by the governor and confirmation by the sen­
ate of these proceedings before the act became effecti\C, was 
a ,·alid appointment and a valid confirmation, and they held in 
the same case, that the statu te under which the appointment \\as 
made was valid. 

U nder this decision, and upo n principle as well, we beline 
th is to he determinative of the case, and it is the holding of thi~ 
department that the appointment as made and the confirma­
tion were legal and binding, and that the act as it exists is a 
valid law. 

CONVICT M ADE GOODS. 

H. ~1. HA\-~ER 

Attorney (;encral. 

It Ia unconstitutional to forbid sale or goods made by convicts un!Pes 
labeled 'Convict Made'. 

March 16, 1917. 

lJ on. i\ lac J. Randall, House Chamber, State House. 

Dear Sir: Replying tu your:; of the 6th in which you re 
quest an opi nion on the constitutionality of llou:;e File 272. 
which prohibits the sale within this state of com·ict made goods 
unles::> labeled in the manner specified in the bill, wi ll say that. 
in my judgmcn•, thi:; bil l is of doubtful constitutionality. The 
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onh· ca"'es l ha,·e been able to fi nd \\here the exact lJUestion 
ha .. · 1 cen rai>'ed are People ,·s. Jla wkin!'. 157 :'\. Y. 1 ; 42 L. R. 
\. ( \". s ) . 490. In that case it was held: 

A regulat ion of the pnce of labor by depressing, through 
the penalties of the criminal law, the market price of goods 
made by convicts. which it requires to be labeled or marked 
.. convict-made." and thereby correspondingly enhancing the 
price of goods m~de by other workr;1en, is not a valid 
exercise of the pohce power of the leg•slature,-at least a., 
applied to convict-made goods from another state. 

.\ statute forbidding the sale of goods made b) ..:onvicts 
without being marked "Convict-made" is unconsti tutional 
as applied to goods made in other slates. 

To the same effect see the later case of Phillips vs. Raynes. 
tJ6 App. Div., 420, 120 X. Y. 1053. 

C. A. RORHINS. 
\ ssistant Attorney Generai 

POW ER OF COMM ITTE E ON RETRENC HMENT A ND REFORM. 

The committee on retrenchment and reform cannot delegate to the 
adjutant general the control and supervisions or state house janitors. 

October 29, 1018. 

Hon. Clem F. Kimball, Council Bluffs. lowa. 

Dear Sir: I have your esteemed inquiry of the 1st m._t., in 
which you state as follows: 

The retrenchment and reform committee have requested 
me as chairman, to write you concerning the action cf the 
committee of July 30, 1917. On that day the commi~tee re­
quested the attorney general to gh e an opinion a" to tht' 
authori ty of the committee under "enate joint res Jlution 
number fifteen. to place all janitors in the employ (A th<' 
state of Iowa under the contrc I of adjntnant ge-.,cra l as 
cuRtodian of puhlic buildi ngs a nd g ive him the authnrity to 
arrange the duties of each and every janitor and !'ee that 
the duties assigned are performed by such janitor omitting­
from such opinion any reference to the soldier's prefer­
ence statute. 

You then ask for an opinion from th i~ clt>partmcnt relative to 
the above matter. 

The portions of said resol ution material tu the questi·.: 1 in Is­

sue are as follows: 
::T 
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.\11 clerks, janitors. and other employees named in thh. 
rc~olution shall be under the control of the head of :he de·­
partment. or deputy acting a" ~uch. and may h.) him he 
tram.ferred to such work as he shall direct in as!>i:.ting- other 
clerk· or elsewhere in the different branches of the :-en·icc 
of the department, and any head of a department ma\' at 
any time discharge any clerk or other employee in such a 
department for neg-lect of duty. insubordination or inca­
pacity. 

lt will be seen from the portion of sa id resol ution abo' e quutccl 
that all janitors named in said resolution are under the control 
of the head of the department in "hich they arc employed. 
Said resolution also pro\'ides how the janitors shall be selected. 
and in practically every ins tance the heads of the different de­
partments are given the right to select and the power to dis­
charge the janitors employed in their respective departments. 

Provision is also made in said resolution for assigning any jani­
tor to additional duties. prm·ided the performance of such addi­
tional duties will not conflict "ith their regular duties. and in the 
performance of such ,\dditional duties they shall be subject to 
the orders of the adjutant general. 

That portion of said rcsolu lion reads as follow:;: 

.\11 janitors employt.•d under the pro\'ision of this resolu­
tion sha ll be at all times suhject to the orders of :he ad· 
jutant general as custodian to perform any additional ~er­
v ic<·. by way of rendering assistance to the state house 
engi neers, carpenters. supply department or any othrr lahur 
that may he necessary about the capitol ground". at ">Uch 
hours as they arc not nccc:-.~al;ly employed in their re~ular 
janitor work and it -;hall he the duty oi the adjutant (!en­
era! as custodian tu as!'ign "uch janitors to any such extra 
!'>Cn ice and he shall discharge any janitor for incompctcnc). 
inability to perform a rea..,onahlc..· amount of o;;cnicr- of the 
character required. nt.•glcct of duty or insubordination. 

Then provision is further made in said resolution for the em­
ployment of additional help when the work in any department 
demands it. subject to the approval of the committee on retrench­
ment and reform. As to such additional help the committee on 
retrenchment and reform has full power to reduce. eliminate or 
change from one office to another. The portion of saicl reo;oht· 
.tion applicahle thereto i:. the .folio\\ in~: 

)\o additional help shall be employed by the head of any 
department. and no additional pay shall be granted ·>r auth-
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orizcd to any of the cmplu) t:c:-. provided fur in th1s act 
\\lthout tirst ha,·ing rccei,·cd the approval of the committee 
on retreL~ch ment and re.form. The employee" and extra 
help prov1ded for the vanous office and the additional com­
pensation for se~vicc pro\ ided in this resolution ,;hall at 
all times be subjecl to reduction, limitation or other dis­
po~ition by the committee on retrenchment and 1 eform. 
"hene' er such committee -.hall find that the number of em~ 
ployccs and the amount of .addit!onal help and compea-.ation 
for the purposes named Ill th1:,. re"olution :"lwuld be re­
cluced. eliminated or chang-ed from one office to another 
and an order made by "aid committee, and cop) thereof 
filed w.th the department who"c employees o r help or com­
pen:-.atJOn for help shall he reduced or chanO'ed and filed \\'ith 
the auditor of state shall he !'.ufficient to p;e, ent further ex­
penditure for such employees, help or service. The re­
t~en~hment and .reform. committee in making- an order fur­
nlshmg- any clencal ass1stancc or expending- an\' mo ney for 
any other state purpose herein provided for. shall t•nter the 
same in its records filed in the office of the "<'cretary of 
state and file a copy of said order with the department 
affected. and with the auditor of s tate. 

As to the power of the committee on retrenchment and reform 
to delegate to the adjutant general any of the dutic<; conferred 
upon said com mittee by the lc~i~lature. it is a well recognized 
rule of law that a public board, hody or public officia ls, charged 
with the execution of certain duties requiring- the exerci!'le of 
judgment or discretion, cannot deleg-ate the performance "f those 
duties to another unless cxprec;sly or impliedly authorized c;o to do. 

Young \'S. County of Hlack Hawk, 66 Iowa 460. 
Kinney vs. Howard, 133 Iowa 94. 
~reechem on Public Officials, Sec. 567. 

The reason for such prohibition il' bottomed upon the pre­
sumption that the person selected were chosen became thcv were 
deemed fit and competent to exercise that judg-ment a~d clis­
crt' tion necessary for the proper performance of such clutiel'. 
The rule is well stated in Kinney YS. ] loward, supra, wherein 
a srhool board attempted to confer upon a committee the authority 
to select a site and contract for the e rection of a school hou..,c•. It 
is said at page 105 : 

. \Vh~re the act to be done invoh·es judgment or diScre­
tiOn, 1t cannot be delegated to an agent or committee. 
~leech.em on Public Officers. sections 567. 568. 9 Iowa. 87. 
rhus 1t has been held that time and manner of constructin~ 
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~idewalks, and of constructing- or repairing- a p1er, of de­
ciding upon and purchasing a school or market :site of 
regulating the bridging of public stream:-, and other 'like 
ma~ers, cannot be delegated. Bird-..all n.. Clark, i.l ~- y 
i3, (29, Am. H.cp. 105); Thomson vs. City, 6 1 ~lo. 2g2; ~!at­
thews vs. City, 68 ~lo. 115 (30 .\m. Rep. i76); Lcrd v:. 
Oconto, 47 Wis. 386, (2 !\. \\'. 785); Lausnstein '""· Fond 
du Lac. 28 Wis. 336; State vs. Paterson, 34- !\. J. Law 
167; Maxwell vs. Bay Ci ty Co., 41 Mich. 453 (2 X. w: 
639.) 

The statute made it the duty of the school board to 
select the site, adopt the plans for the school house, and 
award the contract for the building thereof, and these power:. 
it could not delegate. The committee appointed by it had 
no authority in these premis~s. and it should have been en­
joined from doing these things. 

l\1 eechem on Public Officers, secti on 567, announces the same 
rule, wherein it is said: 

It is a settled rule, in the case of pri,•ate agents. that 
where the execution of the trust requires. upon the pan 
of the agent, the exercise of judgment or discretion. ·ts per­
formance can not, j n the absence of express or implied 
authority. be delegated to another. In such cases, it is pre­
sumed that the agent was selected because his principal 
desired and relied upon the agents personal judgment and 
discretion. and. unless authority to delegate it be expressly 
or impliedly given, the agent can not entrust the p~:rform­
ance to another to whom the principal may be, perhaps, 
a stranger, and in whom he might not be willing to confide. 

This rule applies also to public offir.ers. In those case$ 
in which the proper execution of the office requires, on the 
the part of the officer. the exercise of judgment or discre­
tion. •the presumption is th&r he was chosen because he "a' 
deemed fit an!l <;ompetent to exercise that judgment and 
discretion. and, unless power to substitute another in his 
place has been giYen to him. he cannot delegate his dutie.; 
to another. 

Pursuant to the provisions of said resolution and the author­
ities above quoted, we are of the opi nion that the committee on 
retrenchment and reform cannot legally confer upon the adjut­
ant general the authority mentioned in your letter of the fir,t 
instant. 

H.M.HAVNER. 
Attorney General. 
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CIGARETTE I NJUNCTI ON BILL. 

Cigarettes may stul be sold Jn original packages although House Fllo 
xo. 441 should pass. 

April 7, 1917. 

Hon. Perry C. Holdoegel, Senate Chamber, State House. 

Dear Sir: Your favor of April 17th received, and in reply will say 
that House File No. 441 by Findlay of Webster, providing for in­
junction against the unlawful sale of cigarettes, if passed, will 
not enable the legal department of the state to prevent the sale 
of cigarettes in original packages. 

If thi:; bill should pass, it would not absolutely prohibit the 
sale of cigarettes to minors in the state of Iowa, but it wvuld be 
a very effective means in curtai ling the sale to minors, uecause 
of the decision of the supreme court of the United States as to 
what constitutes an "original package." 

The supreme court of the United States m the case of 

Cook vs. Marshall county, 196 U. S. 261, said: 

The real question in this case is whether the size of the 
package in which. the importation is actually made is to 
govern; or, the s1ze of the package in which bona fide 
transactions are carried on between the manufacturer and 
the wholesale dealer residing in different states. \Ve hold 
to the .l~tter view. The whole theory of the exemption of 
the ongmal pac~age from the operation of state laws is 
based upon the 1dea that the property is imported in the 
ordinary form in which, from time to time immemorial for-
eign goods have been brought into the country. ' 

The average minor purchases his cigarettes either two or 
three cigarettes at a time, or else a small box, which does not 
constitute an "original package" within the meaning of the law. 

H. M. HAVNER, 
Attorney General. 
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SECOND OFFENSE. 

It It ts desired to punish ror a second offense under sections 24Gl·m and 
24Gl·n, supplemental supplement 191:i, the Indictment must allege the 
fact of the second offense. 

January .~. 1918. 

C II. Taylor, County .\ttorney, Guthrie Center, Iowa. 

Dear Sir: 1 am in receipt of your )(•tter of December 28th 
with reference to an indictment for a second offense in connec­
tion with maintaining a liquor nuisance under Sections 2461-m 
and 2461-n, Supplemental Supplement, in which you a$k whether 
the second otlense should be set out or referred to in the in­
dictment. 

I call your attention to Sections 2-+24 of the Code, which, in 
part, pro\ ides : 

In any prosecution fo r a second or subsequent ofTcnc;e a~ 
pro\'ided herein, it ... hall not he requisite to set forth in the 
indictment or i nf ormation the record of a former COJH'iction. 
hut it :\hall be sufficien t hrieAy to allege such conviction. 

Section 2425 of the Code, prO\·ides in part: 

The second or subsequent convictions pro,·ided for in 
thi" chapter shall he con\ ictions on separate information,, 
or indictments, and unl<.>ss shown in the information or in· 
dictmc:nt. the charge -.hall lw held to be for a tir:-.1 otTt'n•e. 

1t will therefore he nece..,!'ary to refer in the indictment to the 
fact that this i:; a second offense. Jt is our opinion, however, that 
the indictment should charge the crime of a nuisance ~o that 
the party may be convicted for the offense of maintaining a nui· 
sance. and, as provided in Section 2424, it shall be sufficient briefly 
to allege such prior conviction. The crime charged is that of 
maintaining a nuisance and is not for a second offense, but in 
order that there may be punishment for a subsequent offen'e, 
thi~ muc;t be alleged as pro,·ided by statute. 

You would be entitled to a conviction for maintaining a nui· 
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e\ en thuugh you :'hould fail t(l pro,·c that it wa:-. a -.ccond ,ancC' · -
cffcn:-e. 

State'"· En:-ley. 10 Io''·'· 149. 
State, s. Gaffney, 66 Iowa, 263 . 

• \ l":l!'!C which throws some light upon the attitude of the !>llprcme 

1 with reference to the question \\ hich you present i:-cuur . 
28 5 

_ 
founrl in the ca..,e of State ""· Htley. h)\\ a, 4t, but on account 
f the ex pre's provision' of tiH ... tatute. i i you desire lo ha vc the 

~cater puni:;hment inflicted, it i ... ncn• ... :-ary to allege and prove 
~e fact that it i::. a second ofT cn ... c. 

\rc arc cnclt•sing herewith ~kcletun form of indictment f•Jr your 
information a nd guidance. 

11. :'II. lL\ VN I~R, 
Attorney General. 

FOR:\1 OF I~DICT:\IE~T. 

In the District Court of Iowa, in and for Guthrie County. 

State of Iowa, } 
Plaintiff, 

vs. Indictment. 
Fred Rich;:trds, 

Defendant. 

The grand jury of the county of Guthrie, in the name and by 
the authority of the state of lo\\ a, accuse the said Fred Richard~ 
oi the crime of nuisance, committed as follows: 

The said Fred Richards on or about the ..................... ....... day uf 

··-··-······················· .... 1917 in the said county of Guthrie afore­
said, and on diYers other da} s and times bet\\ een the ... aid 
day of... .... - .. . ..................... . 1917 and the finding of this in-
dictment in said county, did erect, establish, continue and usc a 
building, erection and place. with intent and for the purpose then 
and there a;1d therein, to sell intoxicating liquor contrary to law, 
and with intent and for the purpose then and there and therein 
to own, keep and be engaged, cot•ccrned and employed in owning 
and keeping intoxicating liquor with intent unlawfully to sell 
the satne within the said count) in the ::.-tate of Iowa afon•said. 
and d1d then and there and therein sell intoxicating liquor con­
trary to law and did then and there and therein own and keep 
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and was then and there and therein concerned, engaged and em­
ployed in owning and keeping intoxicating liquor with the intent 
and purpose unlawfully to sell the same within the said county 

and state. 

The said offense of maintaining the said nuisance herein 
charged against the said defendant is a subsequent offense: for 
that said defendant then and there in the district court cf Iowa 
in and for Guthrie County, was convicted of maintaining a liquor 
nuisance in said county and state on the ............ day of...... . ...... , 
19 ..... , and the said defendant then and there in the district 
Court of Iowa. in and for Guthrie County, was convicted of 
selling intoxicating liquors in said county and stale on the ......... . 
day of ............................................ , 19 ...... . 

' ······-·-------·-------------················· ·····. 
County Attorney in and for Guthrie County, Iowa. 

RIGHT OF COMMON CARRIERS. 

Common carriers are under the provisions of section 2403, supplement 
1913, tbe same as any other person or corporation. 

J anua•·y 31, 1917. 

~L L. Temple, County Attorney, Osceola, Iowa. 

Dear Sir: I am in receipt of your letter of the 30th .nstant, 
and in reply will say that it is the opinion of th is department 
that any railway or express company, or any common carrier, 

who shall in any manner procure for, or sell, or give any 
intoxicating liquors to any minor for any purpose, except 
upon the written order of his parent, guardian or family phy­
sician, or give to. or in any manner procure for. or sell the 
same to any intoxicated person, or to o ne in the habit of be­
coming intoxicated. 

is violating the laws of the state of Iowa, and should be prose­
cuted. 

This does not come within the exception of the agreement 
as to any bona fide deliveries to persons for their own personal 
use, which was entered into between this department and the 
common carriers. · · 

I have no doubt that under the case of James Clark Distilling 
Company vs. American Express Co., recently decided by the 
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supreme court of the United States, Section 2403 of the Supple-
ent to the Code of Iowa 1913, becomes effective, and any 

~quors which are delivered by any express company or any 
common carrier to any of the persons forbidden in Section 2403, 
j;; a violation of the law for which they can be punished. 

1 call your attention in this connection to page 8 of the deci­
sion in the above case, in which the court says: 

In this light it is clear that the Webb-Kenyon act, if 
effect is to be given to its text, but operated so as to cause 
the prohibitions of the \Vest Virginia law against ship­
ment, receipt and possession to be applicable and cvntroll­
ing irrespective of whether the state law did or did not 
prohibit the individual use of liquor. 

This gives to all of the state laws of our state, which refer 
to intoxicating liquors, the same Qperation as though th~ liquor 
were produced :md shipped and kept without 1·egard to Interstate 
Commerce. 

We therefore hold that Section 2403 applies to liquor in th e 
hands of a common carrier, the same as it would to any other 
person or corporation. 

PERMIT- HOLDERS. 

H. M. HAVNER, 
Attorney General. 

In order for a University to obtain a. permit under cbapter 133, acts of 
'i'hlrty-seventb General Assembly, It must show Itself to be engaged In 
manutacturlng patent and proprietary medicines, tinctures, extracts or 
other commodities. 

January 5, 1918. 

James D. Cooney, Coun ty Attorney, \Vest Union, Iowa. 

Dear Sir: Your letter of J anuary 3rd, addressed to the at­
torney general has been handed me for answer. 

You ask whether Upper I owa University can obtain a permit 
to purchase, receive and possess intoxicating liquors for use in 
the college, under the provisions of Chapter 133 of the Acts of 
the 37th General Assembly. 

Chapter 133 of the Acts of the 37th General Assembly con­
templates that any person, firm or corporation within this state 
engaged, in good faith, in the business of manufacturing patent 
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and proprietary medicine~. tincture~. extract<;, ~r other _commod­
ity not ~u:-ceptiblc of u~c a:- a be~·~ra~e hut w~1ch rec~u1re as one 
of their ingredient~ alcohol, :-pmtuou:' or nnous hquor-., and 
who de~ire:- to purcha"l' and h<l\ e tran ... ported by either intra­
state or inter:-tate common c:arrier" and ha\·c possession of such 
liquor~ shall, before purch:l~i.llg. ttall..,_J~rting or using such 1iqu~r~, 
apply for and obtain a pl'rnllt alii honzmg 'uch -.ale. transportation 
and usc as hereinafH·r provided. 

Technically ~peaking th<.'n, in order fur the Upper Iowa Uni­
versit\ to obtain the permit desired, it will he necessary for it to 
show -that it 1s engaged "in good faith in the business of manu­
facturing patent and proprietary medicine. tinctures, extr1cts or 
other commodities." If such showing cannot be made, then the 
permit could not be granted. 

Section 2385 of the Code will permit this institution to pur­
chase alcohol for chemical purposes frorn a permit holder. 

This department is inclined to be very liberal in the matter 
of permitting ino;titutions of thi'> kind to obtain the necessary 
intoxtcating liquors for c;cicntilk purposes and we have author­
ized railroad compJnics to rclca..,c shipments to state institutions 
for medical purposes. 

The quc~tion of cour:-e a!' to whether or not the Upper Iowa 
Uni' ersit) comes within the pro\'isions of Chapter 133 i!' a 
quest1on for the judge of ) our di<;trict court to determine and 
if he fi nd" that the institution is a person, firm or corporation con­
templated by said chapter, then of course the permit should be 
g-ranted. 

J. \V. KINDIG, 
Assistant Attorney General. 

RIGH T OF WHO L ESALE DR U GGIST . 

A wholesale druggist holding permit may sell !or specified purposes. 

September 21, 1917. 

La~ionte Cowleli, Burlington, Iowa. 

Dear Sir: In your lt-tter of August 30th you ask what is the 
opinion of this department as to the right of the wholesalt: drug· 
gist under Section 2401-a, Supplement of 1913, as amended by 
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h Thirtv-... e,·enth General .Assembly. Chapter 422. on proper 
t e licatio~ to sell intoxicating liquor:- to r<.'gi:-tcred pharmaci-.t" 
~~~holding permits for re-sale for u:-e hy them. in compound in~ 
medicine ... , tinctures and extracts, none of wh1ch can be used 

3, a beverage. 

It i~ our opinion that said Section 2401-a. a,., thu:- amct1ded, 
,

0 
far i\!> it applies to registered J•harmacists pro' Hie.., for two kind!'. 

of -.ales. first: To registered pharmacists in the state holdin~ 
pharmacists' permit from the ~t<.tc of lo" a without any liquor 
permit, for the purp~se of compounding medicines. tincture:- and 
extracts, none of wh1ch can be u~ed as a be' era~c. and, second: 
For re-:-;ale to registered pharmacists in the state of Tow'\ hold­
ing- permits to sell intoxicating liquors under the laws of the 

stale of Iowa. 

Therefore, i£ the wholesale druggist fully meets the require­
ment;; made under Section 2401-a. as amended, and the following 
sections relating thereto, sale::. of intoxicating liquurs thcr.:!in per­
mitted may be made to registered pharmacists '' ho do not hold 
a permit, to re-sell the same. Such sale~. howe' cr, must be 
limited to the purpose of compounding medicines. tinctures and 
extracts. none of which can be used as a he' crage and sold to 
pharmacists in the state of Iowa holding permits as such phar­
macists from this state. 

J. \\'. KINDIG, 
A5sistant A ttorne) General. 

REGISTERED PHARMACIST TO KEEP INTOXI CAT I N G LIQUOR. 

A registered pharmacist or physician may receive and keep Intoxicating 
liquor, except malt, for the purpose of compounding medicine, etc., with 
out taking out a permit under chapter 133, acts of the Thirty-seventh Gen­
eral Assembly. 

January 31, L918. 

H. E. Eaton, Secretary Commission of Pharmacy, Stale l louse. 

Dear Sir: I am in receipt of your letter of the 3rd of January, 
asking for an opinion from this department upon the following 
question: 

Does Chapter 133, Acts of the 37th General \ssembly in­
ten~ that registered pharmacbts engaged in their leg-al pro­
~e::.slo~ of compounding drug:;, medicines, chemicals, etc., 
tncludtng tinctures for strictly medicinal purposes, or for 
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physician's prc~criptions, ha' e to procure a permit a ... pro­
vided in such chapter? 

Section 240la, 1913 Supplement to the Code, provides: 

Any corporation doing a general wholesale drug busine ... .; 
within the state and ha,·ing a registered pharmacist who 
holds a permit to sell intoxicating liquors, and is financially 
interested in and actu:1.1ly engaged in the conduct of said 
business, may ~ell and dispense intoxicating liquors, not in­
cluding malt liquors, for the purpose of compoundin~ 
medicines, tinctures, and extract", none of which can be 
used as a beverage, fo 011)' rrgistrred fl/tarmacist, COIIdttcl­
ill[} a grueral drrt[J busi11Ns ·within tire state, or to any firm or 
corporatio11, lwvi11[] a registered pharmacist fi1lanciaJI~, ill­

frresled thrrriu and doi11g a grnrral drug business 1t•ithin 
the stair, and to physicia11s duly liccused m1dcr the laws of 
the state. • "' • 

We have underlined lhe part of the quote which is important 
so far as your question is concerned. Under the provisions of 
section 2401-a, there can be no question that a wholesale druggi!\t 
in the state of Iowa has a r ight to ship to a registered pharmacist, 
and the registered pharmaist has a right to receive intoxicating 
liquors, not including malt liquors, for the purpose of compound­
ing medicines, tinctures, and extracts, none of which can he 
used as a beverage. 

The right to ship to registered pharmacists and physicians and 
the right of registered pharmacists and physicians to receive in­
toxicating liquors prior to the enactment of chapter 133, acts of 
the 37th General Assembly, was without question authorized, 
and chapter 133 of the acts of the 37th General Assembly in no 
wise repeals or conflicts with section 2401-a, 1913 Code Supple­
ment 19 13. 

\Ve therefore hold th"lt it i:; not necessary for a registered 
pharmacist or physician to take out a permit under Chapter 133, 
acts of the 37th General Assembly in order to receive or keep 
intoxicating liquors, not including malt liquors·, "for the purpose 
of compounding medicines, tinctures, ;md extracts, none of 
whi~h can be used as <\ bever~ge," 

H. M. HAVNER, 
Attorney General 
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GHT OF REGISTERED PHARMACIST TO PROCURE INTOXICAT· 
Rl lNG LIQUOR. 

RtP.~tered pharmacist may secure permit to purchase alcohol, Rplrltuous 
d ,

100
us liquors outside the state under Senate File 100, Thlrty-sennth 

~~neral .\~aembiY. tor compounding medicines It Ia not necessary that 
he have permit to sell same. 

\pril 27, 117. 

H. E. £,t<•ll, Secretary Commi~sion of P ha rmac). State House 

Dear S1r. I am in receipt of the following- inqu iricc:; from 
,our .Jt>partment wi th reference to our construction of the sub­
:titutr for :-enate file 100. namely: 

Ftr.;t · Can a registered pharmacist secure a permit un­
der sub,;titute for senate file 100, and under ~uch permit 
ht> authorized to k eep alcohol. spirituou!' or vi nous liquor'l 
for the purpose of compoundin~ m edici nes? 

Second: \\ 'i ll it be necessary for a drug-gist who desire'> 
to compound medicines to have a permit to $ell intoxicat­
ing liquors at retail? 

In answer to your first question, it is the hold ing- of this de· 
;>artment that a permit can be granted under subtsitute f01· 
senate file 100, enacted by the 37th General Assembly to a 
regi~ tered pharmacist who is not now a permit holder, a nd the 
c;amr, when granted. will be sufficient to protect $uch registered 
pharmacist who desires to purchase from outc;ide the <>tate of 
lo11 a alcohol, spirituous and vinous liquors for the purpose (Jf 
compounding medicines. 

In answer to your second question, it is the holding of this 
departmt'nt that it will not be ncces:;ary for a registered phar~ 
maci~t. who desir.es to compound medicines. to have a permit 
to sell intoxicating liquors at retail. The only permit it is neces­
c;ary for him to have is the permit which is authorized in sen­
a te fil<' 100, acts of the 37th General A$Sembly, a nd he does not 
need that permit unless he desires to p u rchase his alcohol, spirit­
uous or vinous liquors, from some place outside the state of 
Iowa, but by having such permit he wi ll be autho ri zed to pur~ 
chase alc~hol, spirituo us or v inuous liquors for the purpose o f 
compoundmg medicines from any place outside o£ the state 
he may desire. It will always be necessary however for any 
such pha . d ' ' ·. rmacast or ruggist, whenever compound ing the medi-
cmes to prepare the commodity so it will not be suscept ible of 
u~e as a beverage. 

H. M. HAV~ER, 
Attorney General. 
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EFFECT OF PROPOSED CONSTITUTIONAL AMENDMENT, 

The proposed constitutional amendment If adopted will not prevent the 
~ale of Intoxicating liquors for sacramental purposes. 

September 2i, 19li. 

Senator l'. C. lloldoegel, Rockwell City, Iowa. 

Dear S1r: Replying to your inquiry as to whether o r not 
the propo:-.cd constitutional amendment, if carried, would in any 
manner hinder or pre,·ent the procurement of wine for ~acra­
mcntal purpo:-.cs, will say that in my judgment your question 
must be answered 111 the nt•g:-tivc. The proposed amend ment 
in::.ofar as the same is material to your question, reads as follows: 

The manufacture, :-.ale. or keeping for sale, as a beverag-e, 
of intoxicating liquors, including ale, wine a nd be\!r, shall 
be forever prohibited within this' state. T he general as­
sembly shall by ~a~''. prescril?c regul~tions for the "nfor~e­
mcnt of the prohll>J l Jon herem conta111ed. a nd shall prov1dc 
suitable penalties for the violation of the provisions hereof. 

It follows that the only manufacture, sale or keeping for !>ale 
sought to he prohibitc.ocl by the proposed amendment is where 
the intoxicating li<1uors are for use as a be,·erage and certainly 
no court would hold that wine admini<;tered for sacramental pur­
poses is in any sense made usc of a" a bc,·eragc. 

H. )f. HA \'XER, 
Attorney General 

'R IGHT OF INDIVIDUAL TO PROCURE L IQ UOR FOR PERSONAL USE. 

Jnd!Yiduals may go Into other atates and bring back liquor for personal 
use provided It Is properly labeled. Bootleggers may be prosecuted under 
sections 2U9, 2420, 2421, 246l·a and 246l·b. 

April 28. 1017. 

H.. C. Leggett, County r\ttorney, Fairfield, Iowa. 

Dear Sir: In reply to your letter o£ April 23rd will say. as 
to your first question that there is no statute of which I know 
which prevents an individual from going to the state of Illinois, 
or ~Iis~ouri. to secure liquor fo r his own personal use a nd tran~­
porting it into Iowa, providing he has it properly labeled when 
he hring!' it into the state or transports it into the state. 

In answer to your second question, will say that I think there 
arc se' era! statute:-. under which you can reach such violators. 
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St'ction 2-+91 of the Code 1897 provide~: 

It ~hall be unla\\ ful for any common carri{·r ur other pcr­
,0n to tran:-port or con,·ey by any mean:-, "ithin th1s state, 
am intoxicating liquors, unle:-~ the ,.c,.,,c:J llr other package 
co;1tainin<Y :-.uch liquors shall be plain~\- and correc~lv lal>­
ded or n~arked. showing the quantity- and kind of ·liquor 
contained therem. as "c.oll as the namt: of tlw party to whom 
the\' are to he deli\ ered. And no per .... on shall he authorized 
to iccei\ e or keep ~uch liquor unit''=" the ... anH.' bt· marked or 
labeled a~ herein required. The \' i<.l lation of any pro\'ision 
oi thi' ~ection by any ~ommon earner. or any al{t'nt or cm­
plove of :.uch carrier . or by an) other person. shall be pun­
i,hed the .-.ame as provided in the '>t'Cond pn:t'Niing ~ection 
• • *. 

The second preceding section is 2419, \\ hich make:; the pun­
ishment $100 fine and reasonabl.! attorney's f ces for each offense. 

Sl'Ction 2420 of the Code of 1897 gives a ll the authority to a 
Jl<:ace officer to investigate in regard to any \ css<•l or package 
that he has reason to believe contains intoxicating liquor. 

Section 2461-a Supplemen tal Supplement 1915, would make 
:t per:;on a bootlegger and punishable for a misdemeanor. 

<;ection 2461-b Supplement 1913, make:> the remedy of injunc­
tion applicable to such bootlegger. 

\\'ith reference to your third qt~estion. am enclosing herewith 
copy oi substitute ior senate fa le 100 which is elf-explanatory. 

We have gi\'en an opinion, howe,·er, which has been forwarded 
to you ''ith reference to the conAict which appears in Section 4 
and 5 of substitute for senate file 100. 

Your duties are fully and clearly defined in the act above re­
~erred to and are the same as where an application for a permi t 
1.s made to retail intoxicating liquor. 

. Any r:~istered pharmacist who desires to simply compound 
I~JS med1cmes and who does not desire to retail intoxicating 
hquors is, in our judgment, entitled to a permit under substitute 
for senate file 100. 

H. 1\f. JIA VN ER, 
Attorney General. 
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LABELING OF INTOXICATING LIQUORS. 

Intoxicating liquors should be labeled and marked in order to be Jaw­
(ully transported. 

May 9, 1917. 

Lew McDonald. County Attorney, Cherokee, Iowa. 

Dear Sir: In accordance with your request as to whether it 
is unlawful to convey into this state intoxicating liquor in a 
suit-tase without the suit-case being labeled as to its contents 
where the person is bringing the liquor for his own personal use, 
will say that under Section 2421 of the Code of 1897, it is the 
opinion of this department that the suit-case must be so labeled 
in order to avoid the penalty of Section 2421, which provides 
as follows : 

It shall be unlawful for any common carrier or other per­
son to transport or convey by any means within this state 
any intoxicating liquor unless the vessel or other package 
containing such liquor shall be plainly and correctly labeled 
or marked, showing the quantity and kinds of liquors con­
tained therein as well as the name of the party to whom 
they are to be delivered, and no person shall be authorized 
to receive or keep such liquors unless the same be marked 
or labeled as herein required. 

It is the opinion of this department that if a man is coll\'eying 
intoxicating liquors in a suit-case or has intoxicating liquors in 
any sort of a receptacle in his possession which have bel.!n con­
veyed into the state, without the receptacle in which they are 
or were contained being marked in accordance with Section 2421 
of the Code, that it is a violation aud should be punished. 

I have also your request as to whether in the opinion of this 
department an injunction should in all cases possible be obtained 
against an offender under the liquor laws, and in reply will say 
that inasmuch as the statute makes an injunction state wide 
and makes it possible to punish one for contempt anywhere with­
in the boundaries of the state if he again violates the law, we 
believe it to be in the interest of law enforcement to secure an 
injunction whenever possible. 

\Ve have also your request with reference to whether a regis­
tered pharmacist may purchase intoxicating liquors or ha\'e the 
same in his possession without having a permit and in repiy 
will say that Section 2401-a. Supplement to the Code, 1913, pro­
vides: 
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Any corporation doing a general wholesale drug business 
within the state having a registered pharmacist who holds a 
permit to sell intoxicating liqu?rs, and is financially i nte~­
ested in and actually ~ngaged .m t~e c?ndu~t of sa1d bu.s1-, 
ness, may sell and d1spense mtox1catmg hquors, not m­
cluding malt liquors, for the purpose of c?mpou.nding medi­
cines. tinctures, and extracts, none of whtch can be used as 
a beverage, to any registe-ed ph3rmacist conducting a gen­
eral drug business, "within the state." 

The registered pharmacist may purchase intoxicating liquors 
from a wholesale druggist within this state for the purposes 
above enumerated without a permit, but if he attempts to pur­
chase or have transported to him intoxicating liquor from with­
out the state without having a permit he would be liable to all 
the penalties of the law and should not be authorized to have 
liquor transported to him by a common carrier. 

Senate file 100 provides for w hat is known as a manufacturer's 
permit and this department holds that "other commodities not 
susceptible of use as a beverage" as used in senate file 100 wou ld 
apply to a registered pharmacist engaged in the business of com­
pounding medicines, tinctures, and that such registered pharma­
cist would have the right to secure such a permit under senate 
file 100, and have liquors shipped to him from without the state 
under such permit. Where a person desires only· to use the 
intoxicating liquors "for the purpose of compounding medicines, 
tinctures, and extracts, none of which can be used as a beverage," 
and the pharmacist is willing to buy his liquors from a whole­
sale druggist in Iowa, he can do this without any kind of permit. 

H. M. HAVNER, 
Attorney Genera L 

RECEIPTI N G FOR L IQUO R. 

The express company may deliver intoxicating liquor to a consignee pro· 
vlded the delivery book Is signed by the consignee at the Ume the liquor 
1s received. 

February 9, 1917. 
C. F. Wennerstrum, Chariton, Iowa. 

Dear Sir: It has been the holding of this departme~t that t he 
ex~ress company by its authorized deliveryman may make a 
deh\'ery of a I' · · · 1quor cons1gnment to a constgnee provtded th at 
the d~iveryman takes with him the liquor deliv~ry book of the 
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express company and has it signed personally by the ongtnal 
consignee at the time the delivery is made at the home of the 
co nsignee. 

H. M. HA YXER. 
Attorney General. 

MANU FACTU R E RS' PERMIT. 

ProYialons of the manufacturers' permit l aw discussed and explained. 

April 2~, 1917. 
To the County Attorneys: 

Dear Sirs: I am writing you this letter on account of the 
apparent conflict that occurs in senate file No. 100, which is an 
act to authorize the shipment of intoxicating liquors to certain 
persons within the state of Iowa. 

Section 4 sets out the form of the permit, and in the form of 
the permit a::; set out, the following language is used: 

• • • That such permit holder is authorized to pur­
chase and ha\ e transported to him alcohol, spirituous or 
,·inou,; liquors of the kinds and amounts specified below, 
prv' i<.lc:u vut: duplicate certificate is firmly pasted or affixed 
to the extrior of the package and one duplicate h';! reof i~ 
attached to the bill of lading. 

Section S of the same act prO\•ides: 

• • • One copy of this order shall be immediately 
filed with the clerk of tl1c district court of the county in 
which the permit is issued, one copy shall be attached to 
the package in such way that it cannot be removed without 
showing evidence of the mutilation where the entire order 
i,; shipped i11 one package, and if said order shall be con­
tained and shipped in more than one package, then t!le con­
::;ignor !~hall attach the original copy to one of said pack­
ages, and a duplicate thereof to each additional package re­
quired to ship said order, and the third copy shall be at· 
tached at the origi nal point of shipment to the \\'ay bill of 
the common carrier. 

It will be the holding of this department that Section 5, being 
a part of the act, would control over that which purports to set 
out in substance the form of the receipt or order, and that it 
will be necessary that the copy be attached to the way bill, in· 
stead o£ to the bill o£ ladi11g, as stated in the manufacturer's ship-
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. permit and in order 
ptn~ · 
and :-hipper5. we suggest 
the following form: 

to avoid confusion with the railroads 
that the manufacturers' permit be in 

) £ \~GFACTCRERS' SHIPPI~G PER)liT. 

Thi-. 1:-; to certify that .... ·-········· ........... ~f . J •••••••••••••• • 
county of. .. ............... ......... . .............. . I crn11t :'ll o ................ . 
which will exptre on the . h.dlady ~f. h ·; .d ............... , 
19 and that such perm at o cr as aut onze to pur-
h ··-~-~nd ha,·e transported to him alcohol, spirituous or 

~.i:~us liquo1· of _rhe kinds. and ~mount.s specified below, 
rovided one duplicate of thts certtficate ts firmly past~d or 

~ffixed to the exterior of the package and o11c d~phcate 
thereof is attached to the way b il l, and after the dehvery of 
such liquors to sueh permit holder , said duplicate with date 
of delivery endorsed or stamp~d thereon shall ~e by the 
delivering carrier promptly mat led to the \l ':lders1gned: 
Kind" of Liquors Amoullt Purpose for whach to be used. 

..................................... .. 

............................................... County, Io .. va. 

There i._, as noted above, a direct conflict between sections four 
and fi\'e, and in our opinion, the body of the act must p·overn. 
To hold otherwise would practically defeat the object and pur­
po~e of the act itself, for the attachment of the receipt to the 
bill of lading would permit the persons making the shipment 
to senrl the bill of lading to any person, while the way ))ill is in 
the hands of the carrier at all times and remai ns a part of his 
permanent records where it is accessible in case any man is 
:-;ought to be punished for a violation of this law. 

We have written all of the county attorneys o£ the state along 
this same line and have also written a letter to the clerk of the 
court of each county of the s tate directing them to call upon 
you for an opinion in connection with this matter. We are 
doing this in order to avoid the co11fusion that might occur un· 
less there were some uniformity of action. 

II. M. IIA VNER, 
Attorney General. 
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APPEAL IN CONDEMNATION PROCEEDINGS. 

The provisions of chapter 322, acts or Thirty-seventh General Assembl 
granting the state the right ot appeal In liquor condemnation proceedln y, 
Is not unconstitutional as the proceedings are not against owner or tgs 
liquor but against the liquor ltselt . e 

July 13, 1917 

E. J. Wenner, County Attorney, Waterloo, Iowa. 

Dear Sir: Your favor of the 11th instant, asking for an opin­
ion from this department with reference to the constitutionality 
of Chapter 322, Acts of the Thirty-seventh General Assembly, 
has been referred to me for answer. 

That portion of the act to which you refer reads as follows: 

In any such preceeding where the judgment is against 
the state, it shall have the same right of appeal to the dis­
trict court, except that no bond shall be required and if 
a n appeal be taken by the state, the same shall operate as 
a stay of proceedings and the liquors seized under the war­
rant shall not be returned to any claimant thereof until 
upon the final determination of said appeal, he is found en~ 
titled thereto. 

Section 12, Article 1 of the constitution of the state of Iowa 
provides as follows : 

No person, shall, after acquittal, be tried for the same 
offense. All persons shall, before conviction, be bailable by 
sufficient sureties, except for capital offenses, where the 
proof is evident, or the presumption great. 

I t is true that the supreme court of this state in passing upon 
the constitutionality of a law which gave the right of appeal to 
either party in a case where a defendant was charged with the 
crime, held that the law was unconstitutional as a violation of 
the above section. 

State vs. Van Horton, 26 Iowa, 402. 

It is true, also, that the opinion in the above case was cited 
with approval in State vs. Ford, 161 Iowa, 323, as su~gested 
by you. 

It is true, also, that in State vs. Intoxicating liquors, 40 Iowa, 
95, it was held that proceeding by information for the seizure 
and condemnation of intoxicating liquors kept for illegal sale 
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·minal proceeding. and that this decision is cite<.! with 
" 3 .,acn 

. 1 ·11 \\'eir \'S. Allen, 47 Iowa. 48~. Fries & Company vs. 
appro'a. 1 - 6 
Porch. 49 Iowa, 357. State vs. Arlen. 11 Iowa, 21 . 

It "·ill be obsen·ed. howeYer. that the provision of the consti­
. which provides that "no person shall, after acquittal, be 

tutwn " f h . d' 'd I Th · d for the same offense has re erence to t e m tvt ua . e 
tne . h f t d . f ·.·011 of our statute \\'lt re erence to t11e con emnatJOn o 
pr0\'1~1 

I. ~ ha"' reference only to the property. It is true that the tqltor::. · 
.,. tion referring to condemnation provides that the proceed!ng 
~~~v be the same substanti:llly as in cases of misdemeanor, tri­
abie be-fore justices of the peace. Code Section 2415. And this 
has been held in the cases cited by you to mean a criminal pro-

ceeding. 

It will be observed, also, that prior to the passage of Chapter 
322, Acts of the Thirty-seventh General Assembly, there was no 
prorision by which the state might take an appeal from the jus­
tice to the district court in such proceeding, if the decision of 
the court should be against the state. 

It is the dew of this department that the provision of Chapter 
322, Acts of tht:: Thirty-seventh Ge neral Assembly, above re­
ferred to. is not a violation of Section 12, Article 1 of the consti­
tution of the state of Iowa fo r the reason that the only pro­
hibition that the said section contains is that "no person shall, 
after acquittal. be tried for the same offense." The condemna­
tion proceeding is against the liquor and not against the person, 
:'O that it does not come within the provision of the constitution. 

It i~. therefore, the opinion of this department that the provi­
:-ion of Chapter 322, Acts of the Thirty-seventh General As­
"embly. is not unconstitutional as being in violation of Section 
12, Artitclc 1 of the constitution of the s tate of Iowa. 

But, if an action were brought to condemn liquor under the 
pro\isicn of our statute and the court should hold against the 
state, it would be your duty to appeal from such decision, if 
the facts warranted it, and leave the constitutional question to 
be determined by the court. 

H. H. CARTER, 
Assistant Attorney General. 
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WHAT CONST IT UT ES ORIGINA L PACKAGE. 

A dealer may 11ell ci,;arettes In original packages without violation or 
Iowa statutes. 

January 24. 1917. 

1\1. Dean Roller, County Attorney, Mareng-o, Iowa. 

Dear Sir: I am in receipt of } our favor of the 17th reque-t­
ing an opinion as to under just what conditions retailers ('an !'t'll 
cigarettes in this state in original packegs. 

The state is powerless :mel numot prevent a retail dealer from 
selling cigarettes in original packages. but the dealer must he 
sure he is selling them in original packages. As to what con­
stitutes original packages, the court in Cook vs. ~Iarshall coun­
ty, 196 U.S. 261, at page 271, said: 

The real question in this case is whether the size of the 
package in which the importation is actually made i<> to 
govern; or, the size of the package in which bona fidP. tran~­
actions are carried on between the manufacturer and the 
wholec;ale dealer residintt in different states. \Ve hold to 
the latter view. The whole theory of the exemption of the 
original package from the operation of state laws is ha~ed 
upon tht idea that the property i" imported in the ordi­
nary form in which. from time to time immemorial. foreig-n 
good<> have been brou~ht into the country. 

The application of this rule to the shipment of cigarettes into 
this state. would mean that cigarettes could be sold in this state 
in packages of the size in which bona fide transactions are carried 
on between the manufacturer and the wholesale dealer residin~t in 
different states. Any package Jess than that would he a violation 
of the law, for which the party making the sale could be punished. 

I n support of this, we call your attention to Cook vs. ~far,hall 
county, 196 U. S. 261; 119 Iowa, 384. 

H.M.HAVNER. 
Attorney General. 
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" OR IGI NAL PACKAGE" DEFI NED. 

small package,; of cigarette!< wrappAd together and aenl to dealer 
Fh·e el post do not constitute an orlg!nal package when Intended for 

by pare 
re all ttad e. 

June 4, 1917. 

R. r. ~cott. County Attorney. ~lar:;halltown, Iowa. 

Dear Sir: Your fa,·or of the 24th ult., addres~ed to the at­
torney general. has been referred to me for reply. 

You asked: 

The quc~tio!l .has arisen concerning the selling of cigar­
ettes in the ongmal package. It appears now that tobacco 
dealer ... put up cigarettes in small parcel post packages, 
which packages consist f:fJm three to five of the ordinary 
:- 111all packages. I am informed that these sales are made 
"' cr the state and under the decision of the court it would 
-ccm the sale in the original package would be legal. 
Jlowc,cr. I have refused to gi\'(' such an opinion as that, 
pending having a ruling from you in that regard. 

Your inquiry is whether or not the state has power to prohibit 
the ,a(c of ci~tarettes within its boundaries, provided the cigar­
cue:~ "hen sold arc in :he same: form or package as when re­
cciHd by the dealer, that is, if the cigarettes are in what is 
commonly termed the original package. 

At the threshold we are met with the question, what is an 
original package within the meaning of the commerce clause of 
the federal constitution? If the merchandi~e shipped is in fact 
an original package within the contemplation o£ that clause of 
the constitution then there is no question that the state is pow­
erie' to. prohibit the sale of said article. 

But what is an original package? T n determining what is a n 
ori~inal package within the meaning· of the law, at least two 
features of the transaction must be continually kept in m ind, 
namely, first, the good faith ·of the transaction between the 
~hipper and the dealer; and, second, whether the article !:hipped 
J.., a package of retail or a package of importation. 

Xow. on the proposition first above stated the authorit:es hold 
~hat i.:. it not the size of the package in which the transportation 
15 made that is to govern but the size of the package in which 
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bona fide tran!'actions are carried on between the manutactur~r 
and dealer residing in different states. 

In Austin vs. Tenne~see. Ii9 C. S. 343, it is said: 

\\ ith the undertaking to determine what i.; tile pror>er 
size of an original package in each case, evidently the doc­
trine has nu application where the manufacturer outs up 
the package with the express intent of evading tht• Ia'" 
of another state, and is enabled to carry out hi.; purpo e 
by the facile agency c f an express company and the con­
nivance of his consignee. 

To the same effect sec Cook vs. :\Iarshall County. 196 U. 
s. 261. 

As to the other prop<Jsitions, namely, whether the article 
shipped is a package of retail or a package of importatwn. it 
has been repeatedly held that goods and merchandise tran,ported 
from one t>tate to another may become commingled with prop­
erty of the !'tate upon arri\·al at its destination, by treatinl{ it 33 

other property for sale to customers in a retail busine,s. 

In Armour & Company vs. Korth Dakota. 240 U. S. 510-Sii, 
it is said: 

It is objected that the law ,·iulates the commerce clau~e 
of the constitution. This i~ certainly not true of the ~ate 
to Ladd. It was distinctly by retail and in the pa::kage of 
retail, not in the package of importation and it is to ,..uch 
retail -.ales the ::.tc1tute i:-. directed. It does not attempt to 
regulate the tran~portation to the state. 

The ~upreme court of the United States has repeatedly held 
that the individual ~t-ales have the power to reserve to them­
seh·es the right to either tax or prohibit the sale of ci~arette~ 
Austin '~- Tcnnc:>gec, 179 U. S. 343: Hodge vs. :\lm;catme 
County, 196 U. S. 276 ;Cook 'g_ Marshall County, 196 U. S. 261. 
And ~aid court has also universally held that importation, a~ 
used in the federal constitution, embraces only goods brought 
from foreign c~untries. and do not include merchandise -;hipped 
from one stale to another. Brown vs. Houston, ll4 U. S. 622: 
American Steel & Wire Co .. ""· Speed, 192 U. S. 500. 

Pursuant to the foregoing authorities it is evident that the 
manner in which the cigarettes were shipped, as set out in your 
~tatement. wa~ not a bona fide transaction between the shipper 
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h d .. aJer hut merely for the purpo:;c of evading the Iowa 
and t e ' · . 

llbitin<T the sale of c1garettes. 
law pro 1 "' 

I ·. thereiorc, the holding of this department that cigarettes 
t I ' k ') Jd . Jd ·n the :-mall package. or pac ·ag-e!'. at reta1 arc not so 111 

:~e ~n;!inal packa~e withi~ the legal llll':tnin~ uf that term, but 

h le I• a clear infract1on of the Iowa Jaw. ,.,uc :,a :-

\\' R. C. KE~DRICK. 
Assistant \ttorney General. 

SALE OF CIGARETTES IN ORIGINAL PAC K A GES. 

CIJtarettea may be sold by the Importer In tht> "original packages." 

September 14, 1917. 

A. r. \\'allace, .\cting County .\ttorney, Des Moines, Iowa. 

l>rar S1r. Yours of the 24th ult, at hand. You call our 
attcnt1.,n to the fact that you ha' e had a conference with the 
repre•cntati,·cs of the Des ~Joines jobber~ of cigarettes relative 
to the handling by them of cigarettes in the original packages, 
c~pecially in supplying the demand at Camp Dodge, and that 

The jobber:- of tobacco in Des :\lomcs ha,·e ordered a 
large quantity of cigarettes from points out of the state 
and contemplate handling them in the original package. 
I am ad' ised that they will be recei,·ed by the jol)bers in 
the bona fide original package, and sold by them in the 
identical package in which they were receh·ed, without 
-:arne ha,·ing been broken or the contents thereof having 
hccn mingled "·ith the common property of the state. 
1 hat said packages will absolutely maintain their charac­
l<'r as original packages and interstate shipments from the 
lim<' they are received bv the jobbers until they will leave 
th<'ir hands in the regular course of trade. That said busi­
nrss ''ill be transacted in good faith by the Des Moines 
iohhcrs. with no intention of '·iolating the state or federal 
Ia\\' and only hy virtue of the law pertaining to goods 
bought and sold in the original package in interstate com­
merce. 

You then say: 

I a_m of the opinion that this would be a legitimate en­
tcrpnse and would be conducted in a bona fide way. I 
~,·auld. ~owever, appreciate having your sanction or opinion 
m relation to the matter. 
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A,.uming that all •ales nrc to be made 111 the nri~rinal pack· 
age ( wh1ch I undr.rs~ncl to be a p~ckagc containing fi\'e thou,. 
and or more cigarette~ enclo ul in a box or other carton or con· 
tainer, usually made use of by the shlllper in shipping ci~arc:tes 
to the trade) l am inclined to concur 111 the opinic•n which you 
ha•·e expr~•ed aho\·e \\bile such sa IN "ould be contrar) t•l 
the letter and spiTit of aect10n 5())6 of the code, which in term,; 
prohibits 3bsolutely the 53le ot cigarettes \\;thin the state, yet 
under the holdml!' of the 8upreme court nf the United Stote< 
and this state such ltatu!e ts mcficctn·e for the purpo~ of pre­
noting sale• made 10 interstate commerce, and in the orig'nal 
package, and unul congre.c;s of the U nlted States .hall see fit 
to enact some law s1m1lar to the \\ebb Kenyon law withdraw· 
ing the protection of snterstate cummerce from cigarette •• the 
Mate is powerle•s to prtvent sales thereof m such origin~! pack· 
ages. That auch i& the state of the Jaw s~em, to he f:JIIy es­
tabli•hed by the fnll•m ing cases: 

\ustin vs. State nf Tenne•sec, Jio U. S. 343. 
Cook \'5, Marshall County. 1% tJ. S. 261. 
McGregor vs. Cone, 1().1 Iowa, 4ti5. 

In th~ first mcnt1oncd ca<c· after t•iting the holding of the 
'upreme court of l'enncs<c•c to tlw eiTect that cigarettes were 
not. legihmat~ articles of commerce "1thin the protection of the 
Un1tt<~ States ConMitution hecau~e they po•scss no virtue but 
wer~ mherrntly had, the suprrmr. C<•urt of the United State< 
sa1d: 

\\ e nrc not pr~paretl to full) mdorsc the opinion of t'tat 
court. upon the first p mt. Whale' cr product ha" from 
time 1mmcmon)J been rccogmzcd by cu tom or Jaw as a 
fit subjec:t for barter or ale, particularly tf it- manufacture 
has been made the •obJect of federal regulation and taxa· 
non, must, we thmk, be rccogn'zcd as a lel:'itimate article 
of commerce, nlth ugh it may to a ceJ'tatn extent be w 1thin 
~he 'bhce power of the Jt:ltes Of tb1s cia•- of pro<ltct-. 
• to acco From the fint settlement of the colon · of 

\ ugmta to the prc~ent day tobacco h:~s been one o? the 
most profitable and 1f?portant products of agriculture and 
commerce, and \\h1lc 1ts effect• may be injuriou< to <o'tle 
Its cxtensn c use o• er pructically the entire globe is ·a re: 
;nay Z£b~~ tn~t~ to ~t~ ~pulanty a.rnl \'aluc. \\' e arc clear-

! 
op 0100 tn~t II cannot be classed with di<eased 

catt e or meats decayed fru t h · hich • ' 1 • or ot er art1cles the u•e of 
w IS a menace to the health of the entire' comm.;ruty. 
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Congrc~~. too, has rccognu:cd tobacco in 1t. various form> 
as a leg111mate article of commerce by requiring licenses 
to be takc·n for its manufacture and -ale, imposing a rev· 
cnue tax Ull(•n each package of cigarette' put upon the mar­
ket, and by making express rt:A"ulatwns for their manu· 
facture and &ale, their exportation and importation. Cig­
.• rcttes are hut one of the numerous manuiactures of to­
hacco, and we cannot take judicial notice of the fact that 
1t 1< more no:<ious in thi' form than m any other. \\'hat· 
e\ er m1ght be our mdl\ •dual \lew• a' to •ts del~teriou~ 
~endenctes, "c cannot hold that any article which congress 
recogn,ze~ in o m:my ways as not a legitimate article of 
<'Otnlllc:rce. C1garettes do not -cem until recently to have 
attracted the attention of the public a• more injurious than 
other form• of tobacco; nor are we now prepared to take 
JUdicial notice uf nn)' special anjury resulting from their use 
or to 111dt>rse the opinion of the supreme court of Ten· 
nes ee that "thc·y are mherently bad and bad only." At the 
s~me time we should be 'hutting our eye;; to what i~ con­
't:\ntly pa;sing belure them "ere we to affect an ignor­
ance of th~ f.1ct that a belaef in their deleterious effects, par­
ticular!) 111wn ) oung p<'ople ha< hccomc very general, and 
that rommunicauons w<re and are constantly finding 
their w.n into the public pre-s denouncing their use as 
fraught \vith great dangc•r to the youth of both ~exes. 
\\'ithuut untltrt.•kmg to af;irm or deny their evil effects, 
we thank it within the pro\'incc of the legislature to say 
how f:1r they may he sold, • • • or to prohibit thei r 
•ale entirely, after they hii\'C h<'cn taken from the original 
packages or ha"c lrft the hand• of the importer, prov ided 
nu di•eriminatwn he u•ed a< aga1n<t such as are imported 
from other states, and there• loe no reaoon to doubt that the 
act in <JUestton is clc•ignt·cl for the protection of the public 
hc·~lth. 

In theca ,. of Cook, .•. Mar~hal County, ,upra, the ,mall boxe~ 
of ci~;.uctt«, containing t~n ~ch, "~e shipp~d loo>ely in the 
car nnd dell\ crc<l \\ ithout b•·utg contained in any other box 
and \\ithout m any "ay being ba•lccl or fa~tcncd together and 
"bile such ~hipments \Hre by the court held not to be '-'riA"inal 
packages "ithin the meaning of the law, yet, the doctrine of the 
fir~t cited ease and the other cases ari-ing on account of t he 
tran portation ntoJ sale of liqu r in the original packa~cs was 
clearly rccogn"zed In the cas<' of lllcGrcgor v-. Cone, supra, 
our O\\ n supreme: court after defining origmal packages, thus: 
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\n nrog•nal packn~;c •• that "htch i• deliH"rt·d hy ·he im­
purt~r to the carrirr nt th~ inaual point of shipment in the 
tx.oct condition 111 "hich is was shipped, 

further sat<l 

It seems to be \\til Ecttle<l b,· the later deci""n' of the 
Umtt·d State• court tlut, whtic the •tate• ha,·e the un­
doob:cd nght to (Ontrol thtu purtly internal affair-. ,.et 
\\hcne\cr the Ia\\ cn.tcted in the uercise uf this p<mer 
amount• to a rr,:ulation of commerce amon~: the >tate', 
;u at <lacs when 11 •lircctl) ••r Uidirectly inhabit> the receipt 
of an imported commodity. or 115 ohsposation. before it ha­
ceased to become an nrt•clc of trade bet\\ ct·n one st.1tc and 
another, at bccorn..s 111 conftict "nh a power which ha> Leen 
1n"' ted 10 the general l:'"'ernment, and i- therefore void. 
That the use of the article ts deletenom to the inhabitants 
u! the Sl<ll<' is nnt rrg:udc•l ns material. 'o long as it j, 
rcco~:nazed by the <"umm~rcial 1\orl<l, h'· the law~ uf con­
~:r.·s•. and b) the deci•ions of the court- a, a commudity in 
1\ htch n right of tratlk cxi•ts. Hro\\ n ,.,_ ~lan·bnd. 12 
\\ h··~t ~I <I: I.M~\' '~. Hnnltn. 1.15 lJ. S. 100. Th~t ciJ:"aret­
tcs are rrt·ugniz;.tl commcrcinl comnH'Iillty mu"t l>e con .. 
c•·rlc·d, nnd It follows that. in so far a< the law in question 
amounu tn a rrgulatwn ,,f commerce. it is unconstitutional 
:u11l n~id. Tlwrr mu t of nec<'"~it.r ht· a time. howe\"er. 
1\ lll'n an article 1\ hirh i~ 1111' ~uhjc·rt of inter-tate commerce 
llt'Cullll'S suhjc·ct to th~ taxin)( [lllWtf an<) [lOiic~ regulations 
of tht• •latc·; a tinll' wlu-n the articl~ loses ih character a' 
an im)uJrt JtHI itt' owner ht·comt•s subjt.·ct tn local rcl!"u1a­
lions. In tl11• cn>e of llro\\ n ,.~. \lan·lan<l it i< •aid that 
thc· p(>int of time wlwn thc· prnhihH•on ct•a••·•. and the power 
of the •tnte It• tax .-ommtn<t'$. " not tlw instant when tht' 
articlt• ent<·rfi tht• c••untr), hut whtn the importer has ,o 
nc.ted upon it that it hns lwc(>m~ mcorpornted and mixed up 
w1th the m~s.q of proper!) 1n th<' country. which 'Iappen, 
"lu,n the on~:inal packa~:c i' nn lon~:er such in hi< hand,, 
that th«> di~tiuction is obvaous between n tnx which inter­
cepts the import a• an import 011 it• wn' to become incur­
Jwratrd w itl1 the general ma•s nf property. and a tax which 
lind• the articlt alrt"a•h· incorp<>rated "ith that rna•< b'· the 
act of tht' imp rter: nn<l that the right to ~dl any imported 
artid~ i~ nn inst"parable incident to the ri~ht to import it. 

H . M. HA\':-lER. 
Attorney G~n~ral 
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"ORIGINAL PACKAGE" DEFINED. 

.. Orlrlnal pacll&c" of clcareu .. and otber artlclee dellned. 

September 13, 1917. 

C. 0. Gundt"rsQn, County Attorney, Xorthwood, Iowa. 

Dear S~r: Your favor or the 12th in>t. addr~sed to the 
attamey g<neral h.'s been refnrtd to me for reply. 

Y<>u ask: 

The <JIIUtiun hu been rat,ed whether the tax on the ~le 
of <"igart'ttes M provicled in ~ection 50J7 of the Code ap­
ph~s to the <ale of cigarette• in the ori~:inal packa~e. and 
I ~hould appreciate your opinion on this que$rion. 

• \t the threl>hold we lrc met wnh the qu~tion, "\\'lut is an 
original packag-e" within the meaning of the commerce clause 
c>f the federal con,titution. If the merchandi~e ~hippttl is in 
fact an original package within the contemplation of that clause 
of the constitution, then there i~ no <IUC,tiun that the <tate is 
powerlr" to tax the Fale of <aid article 

What is an original package In determining what is an ori­
ginal package within the meaning ol the law. at least two views 
of the transaction must he continually kept in mind, viz., first, 
the gond faith or the transaction betwt"crt the shipper :lnd the 
dc·al<r; and s<•cond, whether the article shipped i~ a package of 
rttail ur a (>ackage of import.ltion. 

Now on tlw propositiun tir•t ahove stated, the authorities hold 
that it is not the size of the package in which the transportation 
is m:1<le that i~ to gu..crn, hut tht' -i~:e of the package in which 
bun.~ tide traMactions art' carried on between the manufacturer 
and denier residing in ditTerent ~tau-. 

In Austin vs. Tenn, 179 U. S. 343. is it said: 

\\'ith the undertaking to determine what is the proper 
site of an original package in each ca,e. evidently the doe­
trtne h.u no appli.-ation "here the manufacturer puts up 
the l'ackage with the express intent ol euding the Jaw• 
of another state and is enabled to carry out his purpose by 
the facile agency of an e"pre" company and the conninnce 
of his consignee. 

To the same effect see Cook v1. Marshall County, 196 U. S. 261. 
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As to the othrr propo-itions, viz., whtthcr th~ arti.cle ~hipped 
is a fl3Ckag~ of retail o r a packa1;~ of llllf'Ort:\tlon, It has b~en 
rcput~dly hrld that ::-ood~ and mrrchancli~ tr.3n•porte:l lrorn 
one fllte to another may become comnungled wtth the property 
of the state upon its arriral at dbtination, by trearing it "' other 
proptrty for sale to customer. in a retatl bu•ine<' 

In Armour.'\; Co. vs. North Dakota, 2-10 l". S. 510517, it 

i< &aid: 

It is objected that the law ~·iolatu the commerce ~lanse 
of thc· con>titution It w<~s dtMtnctly uy ret:u l and m the 
packal{e of retail, not in the package ~f tmportation and it 
1 ~ to such retail •ales the statute i' dorected It does not 
ancmpt to regulate the transportation to the <tate. 

The supreme court of the United State~ has r~peatedly held 
that the indi\"idual states ha\C the pow~r to reser\"e to them· 
5~IH5 the right to tither tax or prohibit the "Sale of cigarettes 
(AuJttn u. Tenn., 179 U. S. 343: Hoclges '"'· J.lu~catine County, 
196 U. S. 2i6; Cook ,.,. ){ar<hall County, 196 U. S. 261) and 
said cc•urt hu also universally held that importation. a• u<ed in 
the federal con~utution, embrace• only good• !Jrought from for· 
eil{n countries and does not include merchancli•e shipped from 
one st;•tr to another. Brown vs. Houston, 114 U. S. 622; Ameri· 
can Steel & \\'ir~ Company v•. Speed. fC)2 U. S. 500. 

Pursuant to the foregoing authoritie$, it is evident that cigar· 
rtte• •hlp~•l into Iowa in a form contemplated to ~vade the 
town law pr•)hibiting the sale of cigarettes, do nut come under 
the JlrOtr.ction of the so-called "original package" doctrine. 

It is thcrdore the holding oi this dcpartmc~m that cigarette• 
sold in the small packaJ:'e or package- at retail are not !<Old in 
the origmal package within the legal rnoninr;:- or that term, but 
'UCh lair. IS a clear infraction or the Iowa law and •ubject to 
the tax prO>ided for in Section 5007 ol the Code. 

W. R. C. KENDRICK, 
As~istant Attorney General. 
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CIGARETTE LAWS HAVE BEEN CONSTRUED AND UPHELD. 

Tile Ia•'~ pertalalac to Mle or cl!r8nott~• Ia thlo •tat~ ban '-'• uphold 
br lhf aupreme ~urt of tht ltate and br tbe eupreme eourt of tbe l'Dit~ 
StatfiL 

Fehruary 2'), 1918. 

\ , F.. Hro11 n. County Atturney, ( hagc, Iowa. 

I !t-ar Sir: I have your letter nf thr 15th in,t.. wherein you 
rt"f)Ut't the opinion of this department nu the following que'• 
dun~: 

J :-. there any !->Upremc CHUrl clt·ci~inn 'hnwlng a run · 
''ruction of the 'tatute•. loecing S('(tinns 5(106 and 5007-a, 
mo<lifying at any time the pro\i<inn4 of $aitl <ectinn'? .\n•l 
in vour opinion. ar<" -ai<l •ectir•n• ~tricth· enforcahle with 
n·ftrence to cigar<"tte' foun•l in anr $tore, no matter m 
"hat ,ize, the packa,::c.s mar I~: and no mattc•r whrth~r 
or not they arc in what mi~-:ht 1,., termed an uri~:in:tl pack· 
:tg<'. 

I al'<> prc,unwd a tt-<"r nf !'i!,':trrth·• could order in am 
,1uantit\· for his "" n u-c thr<>~tll"h "orne near whole-ale 
•leater (, jobber doing hu,;ne•• in an<t om or the ,tate. 
I• this correct? 

Tlw c!l•c of Cook ''· ;\I ar•hall County. ll'l Iowa .18-1. and 
llodgt• v•. ~[wcatine County, 121 Iowa ·11\3, each construe the 
;ection< of the >tatute relating to the 'alt• of cigarettes. and a• 
I underHand it. each •ustaine<l th~ law in it, lulle•t •cope. 
'l'he<e ca~es were appealed tn th<' Unit<•d Stnte• suprem: court 
ancl affirmed hy it, and arc rcpnrtf•d in the case of Cook v~. )[ar· 
~hall County. IQ6 l,;. S. 21\1, an•l Hodge ,.~. ~lu•catine rnunty. 
196 l" s. 2i6. 

Our 0\\ll 'upreme court an<l the fed<"ral supreme court in de· 
d<lmg those ca,e;, d:.cu<S the (jUcMion of an ori~rinal oackage 
and lay down pretty clear rule• for dctermining what con•titut<'S 
~uch a package. Under the rule thrrr announced, the only •hip­
menu that ma)· be lawfully mad~ would be in the original pack· 
age, b)" which is meant that ,jze and kind ol a packal:'e which i• 
ordinarily u•ed in •hipping that particular commodity irom the 
manufacturer or jobber to the tradt-. and while no particular 
limit is fixed as to the number of paclcag<"S of cigarettes that 
•hould be contained in a so-called "original package'' it is be· 
ltcvcd by those who are informed on the 1ubj1"ct that it rc· 
quirel a package containing live (5000) thousand. 
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Th~r~ could b• no shipmrnt whatncr of cigarettes from one 
point "ithin th~ st.ot~ to any <•thrr poont in the <l<lte for the 
que~tu.n of the right tbim~d under the •o-called "original pack­
age" thc(lf) .. that th~ 'hipmcnt mu•t be in inte.-late coM­
merce and not intrl!tate commerce 

Another thought 5hould be borne in mind. and that is th1t 
no paclca~ "ill be held to be an ' \ •ri!.'lnal package·· wi:hin the 
!TM'anong of the term as here u ed whoch is made for the pur­
po•e of e\ ading any state Ia", or "hich contemplate' ~hipment-; 
into any particular ~tate or t<-rntory for the original package. a~ 
btlor<- uated, mt-an• the box or package marked to the co~­
•ignte and deli\'ered to the carrier hr shipment 

]. \\ S.\:\OUSKY. 
,\•~i,tant \ttorney Generd. 

CIClAIIETTE MULCT TAX. 

SoctloD 5ft07-b, oupplomont UU. provldlnlf tor certlftcaUon ot tax by Ju•· 
rtre of peace to county trP..a.aur•·r 1• dlreerory anti not mandatory, and Call· 
""' to <Pnlty wllhln tho t•n day llmllall<ln Ia not fatal. 

\ugust 10. 191i. 

\\'a her R. French. ,\<>i<tant l ounty ,\ttornry. Waterloo, Iowa. 

Dt'ar Sir: Your fn\'nr t~f the 7th in,tant, in relation to the 
mulct tax ctrtilit·tl from oow of your local ju,tice~ to your county 
tr~a'!m·r again't R. N. l uwm. ha' hrt·n rt'fcrred to me for at­
trntion. 

I" rom thr date furm•hr<l thos dtpartmrnt. I find that the abo\e 
tax "a• <rrtifir<l a ) ear suhsequrnt to thr rt'n<htion of judJ;!ment 
and th<" llafll(·s affrctr<l by thr tnx ha' r til~d a J><:tition w;th t~e 
boar<! of <upcn i ursa l"n~ a rrmi••ion of the tax eon the ground 
that the ccrt ficatwn of the tax, one ) ear nft~r the ren<lition of 
judgmmt, ,.,., •ll<"gal, 11~ stnlutc prm l<ll!lg that the certification 
•hall be '"thm ten days afttr the order to de-tro\' has been 
ISSUed • 

1 do not behrH that at mak<-ll any <liffcrrnce legally whethtr 
the JU•ttce ccrnti~ the tax "athm ten da) s or not, for the rca<on 
that Sectaon SOl7 b, !'upplemcnt of 1'113, i< <lirectc•rv and not 
mandatOr) -

It i• the grnerally recognized doctrine that "•tarute;; which 
arc for tht gutdance of officers in the conduct of busine<< d•-
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'ol\'ing upon them de•igncd to •ecure order, ~ystem and despatch, 
in the prccecding and in the di•regard of which the rights of 
per-on, intcre,ted c:tnnot be injuriou<ly affected, are neld to 
he directory. If, hownt'r. the language of such a sl<ltulc i< 
accc•mpanicd by negath c "ords importing that the act or acts 
re<tuired shall not be done in a manner or at a time other than 
that prcscribed it mu~l be con~trued as mandatory." 

Lumber Company \'5, Board of Re"iew, 161 Iowa, 5<». 
Section SOOi h, <upra. d~< not expres<ly prohibit the certi­

fication at an) other time, nor doc:5 •aid <ection contam anv 
"ord~ which imply that the tax can not be certified at any tim-e 
other than within the ten day period. If a person is found 
guilty of -ethng ctgarette.~ in Iowa he i• liable for the tax, so how 
can he con•i<tently claim to be prejudiced by not having to pay 
the tax for a year-in other \lords, for a year's respite? The 
part) ag:un<t whom the tax •• certified still has the right to 
appeal to the hoard of supervi•o.- for rtmi<sion, and i' ~till 

entllled to the thirty day~ notice of a«e~sment. So that a~ 
<tatcd in Sunderlan<l (2n<l ed.) on <tatutory construction, Section 
1\11: 

If the act i~ pcrforam•d, but not in the time or in the pre­
ci<c mode indicated. it will he •ufficient, if that which i~ 
dom· accompJi,hes the Moh,tantial purpnsc of the statute. 

In 29 Cyc. 14.12. it i• •aid: 

Stntutc•. unles< clearly mandatory, are regarded as dir­
~ctory, whcrt· the pttrpo<e of th<-ir passage is merely to 
•ccurc re-gularity in nffici:ol procedure. Particularly are 
tat ut~ cunst rucu·<l a• •'irt·ctory 111 character which pro­

' ·d<" tint official act' •hall he donr withtn a given time. 

.\I ;('I, 111 the qucott"n a< tn \\hen a <tatute is direct::.ry and 
\1 hen mandatr ry, see 

\bney \5. Clark, ~7 lo-..a. 727. 

H<>""''er, 10 th~ t\ent th., board of supen·i"'" remit tl:e tax, 
we woultl •ttggt"SI that )OU h;>,·e three citizens of the county 
procure a listing nf ~lr. Cowin, the t:nited Cigar Stores, and the 
proptrt) owner as pro> ide.t for in Section 2-135, Supplemental 
::-.upplement 1915. In thas manner, the catiun< can procure a li•t· 
ing for the entire penod the partte< have been engaged in the 

2<! 
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illegal sal~ of cigart·ll<'' an<l ar~ nnt limited to the current quarter. 
For authority for <uch procedure, 'rc 

Loan Company'' Board of Supervi•or<, 138 Iowa. II. 

W. R. C. KEI\DRICK, 
,\._i,tant o\ttorney General. 

ASSESSING OF CIGARETTE MULCT TAX. 

Clpn!lte mul<t t x In nplalned and time or payment or tax dl.!cussed 

July 13, 1917 

Harr)' Langlanrl, (ounl) , \ttorncy, :\t'\ada. Iowa. 

Dear Sir: Your in<Juiry of the II th in-t., ad<lres,ed to the 
auorney general. hH l~cn referred to me for attention during 
his ab,t'nre i rom till' city. 

You ask: 

\\'ill you ktndl) ~i' ,. me th~ upanaon of your office as 
to "hen 1lw cigarcll<' mukt lax for the second quarter of 
the year. heginning \pril I. 1917. statement for which was 
filed by three citi1c1b on July 9th with the county auditor 
and by him certified to the county treasurer on July lOth, 
is due nnd Jl3)'1lhle? Our trea,urer has no mulct tax book. 
\\'ou ld it he nil right fnr him to enter the tax in some other 
book rn this office? Was nuditor right in certifying at 
thi• time? 

Section 2433, Supplement IQU, pr<1vides: 

In till' m<lltth' of llt·c<'mhcr. :\larch. June and September 
nl each Hnr and heforc tht· 20th da,· of each of ~aid months. 
the a~·t•sor •hall return to tht· countv auditor a list of 
person' ~ng.<ged in the husine"; also description of prop­
~rty, tc>gethrr with nam~ of occupant or tenant and owner 
or agem. I h·c dayt' not ire of li<ting 'hall be gi'•en to persons 
found in pos••ssiou, OC'cuplnt<, owner or tenants. etc. 

Section 2-135, Supplemental Supplement of 1915. provides: 

Should the a~usor fail to perform his duh· (or any rea­
<on, any thr« citizens of the count\• can, under oath, ad­
dre-$ed to the countv auditor, procure the listing of names 
and places, upon giving <at•l fi,·c d.'ly•' nOtiCe, etc. 

Section 2437. Supplement of 1913, provide-: 

On the la•t day of Oecember, ~larch, June and September 
of each year the county auditor shall certify to the county 
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trea,urcr a complct~ list of the uames returned to him by 
the asse"or or citizen,· 'tatement, with a description of the 
real e•tate and the name of the occupant and that of the 
owner or agent of such property. 

Section 2438, Supplement of 1913 .. provides: 

'I h~ county treasurer ,n:.ll thereupon enter a quarterly 
in,tallment a, due and payable, etc. 

Section 2436 of the Code pro,· ide,: 

That the quarterly in,tallnl('nts -hall become due and pay­
able on the fir~t da,· of the month followmg the quar\er 
year fur which tbe r;~ting i• returned. 

s~ction 5007 of the Code provides: 

Such tax • • • >hall be a<>essed. collected and dis­
tributed m the 'ame manr;"' a< the mulct liquor tl.-.c. 

In Loan Company vs. Supervisor •. 138 Ia., 11, it is said: • 

The duty rest> upon "''cry person having property or 
having engaged in bthinc~s, coming plainly within the pro­
vi~ ions ol the tax law, to report the same for assessment 
and taxation. 

Further in the opinion it i~ said: 

The lllltt within wluch the assessor is required to act is 
fixed, but there is nn time restriction on the action of the 
citizens, save that they shall act only on the failure of the 
as~e~sor to li~t the persons and places subject to ta.x within 
the time allowed him therefor. 

l'ur>uant to the foregoing statutory provisions and court de­
ci<ions it is evident: 

First, in th~ t\'t·nt the as~e>'or fail~ to list with the county 
auditor the person• and places subjt-ct to tax within the time al­
lowed him therefor. then three citi•ens ol the county can pro­
cure the listing. 

Second, that the county auditor is limited to a certain period 
in which to cerlily to the county treasurer the list returned by' 
rather the as-essor or the citi:cen,, 

Third, that when the li•t is returned by the citizens the per­
sons li<ted are required to pay a· tax lor the length of time 
they have been in the legal busine--, as shown by the return, 
and the entire tax becomes due and payable on the first day 
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of th~ month fullowan~t the proper certification to the trcascrer 
by the audator. In your <peca6c ca•e the auditor should not 
have cenified the list untal the la~t day oi September. 

As to that portion of your question. whether it would be 
proper for the county treasurer to ~nter th~ tax in 'om.: other 
book an has office, th~re beang no umulct tax" book available, 
beg to refer you to s~ction 2438 o fth~ Code, which read. as 
follows · 

Th~ county treuurcr shall thcr~upon enter upon ~ book 
~no" n a• the "mulct tax book" a quarterly installment of the 
mulct tax. as du~ and pa) able by the per~n carrying on 
~uch busan~ss or kcepin~t !Uch place. and a~ a lien and 
charge upon and ag:un" the real property wherein or 
whereon such bu iness i' carried on or ~uch place main­
tamed 

•It would therefurr ~ttm that th~ provi,ions of Section 2438 
of th~ Code are man<htor)· and require$ the tax to be entered 
in the book knu\\ n a• the "mulct tax book" If your tr~asurer 
ha• no ~uch hook in hi• oflice \H would •u~tgest that you request 
him to obtain one at once. 

W R. C. KE~DRICK, 
·\~'istant Attorney General. 

01'1:\'10!'\S REI..ATIXG TO :\HLITAR'i AFFAIRS. 

HOME GUARDS. 

Tbe lormtt la,.o autboriiiDI rabin& or ron:eo to protoct bonier couoUoo 
b••• beeA rel)4'ole4 Tbere lo oo Pro•l•lon lor paym•nt or upenoe or a 
bome &Unl orpolatlon 

~larch 19, 1918. 

Hon t ouy 1~. Logan. ,\dJUtant Genera •• State Hou>-e. 

l>ear Sir : Your anqutry bearang date of \larch 6th, addre<>ed 
to the attorne~ ~eneral, has been referred to me for attention. 

You cnclo c a letter from R. II . Faxon, General S«retary of 
th~ l>es .\loine- Chamher of Commerce, addreS'ed to vou, of 
date Fehruar) 21 ,t, 191B, asking. in •ubstance. for anfo~marion 
concernin~r the organization of nulitary companie< in local com· 
anunitic<, to he used a< home guard, anti whether the statute 
m~k~• an) provision for thear being uniformed. armed and equip­
ped at the cxpen•t' of the •tate. 

Yuu also cnclu•e a list of military laws enacted by former leg· 
islatun·<. eoncernang the organizing of military forces for special 
purpu<t•,, such a~ guarding the northwc>t border of the state 
against marauding hands of Indians. and also the raising of 
troops to guard the southern border of the •tate. You then 
a\k if tho>t' la\\s have hcen rcpcalccl. ancl if not are they effective 
at the J>rt· t·nt tame for organazmg malitary companies for home 
pr<otrction; and if such companies can be legally organized under 
tho•c Ia\\ s. "hat funds could be used for the purpo•e of furni>h· 
mg arms. untforms. C<Juapment, pa), tran•portation and sub•i•t· 
cnce "hen on duty. 

The la\\S relaung to the protection of the northwe~t border. 
to which you refer, \\Cre enacted by the 8th General As•embly, 
being found in Chapter 107, Acts of the 8th General As~embly. 
By the proviSions of said chapter the governor was authorized 
to furnish the settlers in the northwestern portion of the state 
\\ ith armi and ammunitaon to defend them•elvc~ again<t mar· 
audan~t bands of Indians: also to enroll a company of minute 
men, not exceeding twelve in num~r. to hold themselves in 
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readmess to meet any threatened im·asion of ~uch host:Ie In­
dians; and he wa~ further authorized to select four of such 
minute men to act as an acti,·e police. 

Without attempting to expressly amend or repeal Chapter 
107, additional provisions were enacted at the extra se.>sion of 
the 9th General Assembly with reference to protecting the north 
western frontier from hostile Indians, and by this legislation 
the governor was authorized to raise a volunteer fcrce of 500 
mounted men, who were to furnish their own arms, horses and 
subsistence, but were to be paid for their services out of the 
war and defense fund. The governor was required to raise said 
force only when in his judgment the danger to the frontier set­
tlers required such action. 

The northwest border law~ aforesaid were never expressly re· 
pealed, but they were repealed by implication. Chapter 74 of 
the Acts of the 18th General Assembly provided a m litary code 
r or the state, and r or the organization, government ~nd support 
of the state militia, repealing all acts in conflict therewith. None 
of the northwest border laws were ever carried in any of the 
codes. since the enactment of such laws. 

It is provided in the Code of 1897 that all public and general 
statutes adopted prior to the extra se~sion of the 26th G~neral 
Assembly, and all public and spectal acts, the subjects whereof 
were therein revised or which are repugnant thereto, were re· 
pealed. (Section 49 of the Code of 1897.) 

There is no doubt in my mind that the northwest border laws 
are not only public and special acts, but also are repugnant to 
the military laws found in the Code of 1897. In any event, those 
laws would not authorize the governor to organize companies 
of home guards for home protection, nor authorize the expendi· 
tures of public funds for furnishing such organization with arms, 
uniforms and equipment, nor provide funds for the pay, trans· 
portation or subsistence when on duty. 

The southern border laws, referred to in your li;t, were ex· 
pres!\ly repealed by Chapter 3, Acts of the lOth General Assem· 
bly. 

The laws in force at the present time, relating to the military 
forces of Iowa, are found in the military code as set :>ut and con· 
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tained m Chapter I. Title II-A of the Ciupplement of 1913, a~ 
amended by Chapter 1, Title 11 A, Supplement of 1915 and 
Chapter 314 of the Acb of the 3ith General A~semb!y, also 
Chapter 134, Acts of the 64th congress. \II former laws relat· 
ing to the militia have been repealed, either e.xprmly or by im· 
plication. 

Pursuant to the chapters abon• quoted, a military force of the 
state shall consist of every lblt-bodied male citizen and those 
of foreign birth who have declared their intention to become a 
cttizen, between the ages of 18 and 45 yem. (Section 2215-f-1 
of the Supplement of 1913). But the organized militia shall con­
sist of ~uch organizations as may be ~pecified by the war depart· 
ment, in accordance with Chapter 134, Acts of the 64th Con· 
gres>, approved June 3, 1916. It is provided, however, that the 
governor may order into the serme of the state such of its 
military forces as he may think prvper in cases of insurrection, 
inva~ion, or breaches of the peace, or imminent danger thereof. 
(Section 221 5-f-19, Supplement 1913). 

Undoubtedly under this section the governor would be em· 
powered to arm them, but if this ~ection is not broad enough 
lor that purpose, then Section 2215-1-31, Supplement 1913 would 
be. But it will be observed that the governor is authorized to 
call such forces for the specific purpose; enumerated in said 
section. 

The question whether or not home guard orgamzations may 
be formed under the present military code and armed and equip· 
ped from state funds is open to ~erious doubt. Section 2215-f-5, 
Supplement of 1913 pro,·ides that local military companies may 
be organized with the consent of the governor, but no provision 
is anywhere made for arming and equipping them at the ex­
pense of the state. 

\\' e are therefore of the opinton that the military laws now in 
force do not provide for the organizing, arming and equipping 
f.omr guard companies, such as you mention in your letter, at 
the expense of the state. 

W. R. C. KE~DRJCK, 
Assistant Attorney General. 
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COUNT Y ATTORN EY MAY ENTE R MIL IT A RY SERVIC E. 

County attorney may accept commission or enlist In army without vacat· 
tng his omce. He Is not required t~ resign, but may appoint assl.stant. 

January 4-, 1918. 

James D. Cooney, County Attorney, \Yest Union, Iowa. 

Dear Sir : Your letter of Ja nuary 3, addressed to Attorney 
General Havner, has been given me for answer. 

The supreme court of Iowa in the case of Bryan vs. Cattell, 
15 Iowa 538, held that a district attorney of the state of Iowa 
could be captain in the armies of the United States without there­
by creating a vacancy in his civil office, it being the opinion of 
the court that the office of ~ptain is not, within the meaning 
of the law, incompatible with that of district attorney. 

In the Code of 1897, Section 1266, paragraph 7, it was provided 
that: 

The acceptance hy the incumbent of a commission to any 
military office, ci t.her in the mil!tia of t~is state. or in the 
service of the Un1ted States wh1ch reqUi res the mcumbenl 
in the civil office to exercise h is military duties out of the 
state for a period of not less than sixty days, 

would cause a 'acancy in the civil office. 

The 37th General Assembly of I owa, by Chapter 12, page 31 
of the session laws, repealed said paragraph 7 of said section 
1266. 

Apparently then, it was the intention o f the legislature to re­
move the hindrance to a ch·il officer, excepting a military com­
mission, and hy the repeal of the said paragraph 7 the rule 
now must be the same as laid down in the Byran "\'S. Cattell. 
supra, case. 

lt is possible for you, under the circumstances, to conduct 
your office by an a11sistant who is to be appointed by you in 
writing and appro,·ed by the board of supervisors of your -:ounty. 
It is not necessary that you resign. 

\V e believe your assistant should qualify by taking the oath 
of office.. \Ve find nothing in the statute to require that he gi\'e 
an official bond. 

OPINIONS RELATING TO ~ILITARY AFFAIRS Hl 

I ·, abo '- ur opinion that the indictment may be signed by 
t I I . h 0 0 • h 

h . ·1 tant as suclt. t IS t e practice m many mstance.>, ow-t ea .. ,.=-
for the as!'>is.tant to sign the indictment in the principal's 

~~ . 
b'. the assistant as such. To 11lustrate: name • 

James D. Cooney, County Attorney. 

B,· ............................... . 
· Assistant County Attorney. 

J. \V. KENDIG, 
Assistant Attorney General. 

G. A . R. ROOMS. 

Rooms In capitol provided for the G. A. R. assigned by Jeglslallve act. 
"GaY not be re-assigned by the executive council. 

May 19, 1917. 

R. L Chase. State House. 

Dear Sir : You call attention to the letter of Mr. R. E. Bales, 
secretary of the executive council, advising that it will be ne~essary 
to remove the Grand Army of the Republic from room 4 of the 
ba"f'mrnt of the Cil.pitol building and you inquire whether or not it is 
within the power of the executive council to remove the Grand 
Army of the Republic from said room 4, under a nd by virtue of 
Section 164, Supplement to the Code, 19 13, or any other law in 
,;ew of the fact that the said Grand Army of the Republic was 
mstalled in said room under and by virtue of Chapter 120 o f the 
Acts of the 25th General Assembly. 

In my judgment, this should be answered in the negative. 

~ection 1, Chapter 120 o f the above sect ion referred to reads 
as follows: 

That room 4, iJ:I the basement story of the capitol building, 
be and the same 1s hereby set apart and assigned for the use 
of the Grand Army if the Republic, Department of Iowa, and 
that janitor service therefor be provided by the state. 

Section 164, so far as material, reads as follows: 

. The executive council is empowered to assign apartments 
~~ the capitol building to the several state officers, commis­
~lons, and ~ards; and such assignment shall be subject to 
change by tt, from time to time, when requi red in the in­
terest of the public service. 
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It will be observed that the power of the council is limited to 
state officers, commissions, and boards, and does not include the 
Grand Army of the Republic. Furthermore, thi~ section would not, 
in my judgment authorize any reassignment by the council of 
rooms definitely assigned by the legislature itself. 

You call attention to the fact that it is claimed that Chapter 120 
of the Acts of the 25th General Assembly is repealed by Section 
49 of the Code. \1\Thether or n~t this is true depends on whether 
or not said Chapter 120 is a public and general statute or a public 
and special act, I call your attention to the following cases: 

State vs. Mullen, 35, Iowa, 199. 
. Gray vs. Mount, 45 Iowa, 591. 

and, as the subject of said Chapter 120 of the Acts of the 25th 
General Assembly was not revised in the Code of 1897, and is not 
repugnant thereto, it remains in force. · 

The same contention was made with reference to the early civil 
war act authori'zing the soldiers to vote in field. 

This department held that said act was not a public and general 
act, but was a public and special act, the subject of which was not 
repugnant to . nor revised by either the Section 47 of the Code of 
1873, or the corresponding Section 49 of the Code of 1897, hence 
it remained in force, and soldiers on the Mexican border w~re per­
mitted to vote under and by virtue thereof. 

H. M. HAVNER, 
Attorney General. 

OPINI01\S RELATING TO PRISONS AND PRISONERS. 

REWARD FOR APPREHENDING ESCAPED CONVICT. 

Reward tor apprehending escaped convict, although already In custody 
tor some other cause, should be given to party apprehending him. 

January 16, 1917. 

State Board of Parole, State House. 

Gentlemen: Referring to the letter of Mr. T. J. Kelly, Chief 
of Police of Everett, Washington, wherein he is claiming the re­
ward offered for the apprehension of Robert E. McKenzie who 
had escaped from the reformatory at Anamosa, this department has 
given the matter careful attention and has reached the conclusion 
that the reward has be~n earned in this case. 

The taking into custody and delivering of the convict or fugi­
tive to the proper authorities at Anamosa is admitted in this case 
and the only doubt which seems to arise as to the right to the re­
ward is the fact that the party was in custody at the time of his 
discovery and that technical arrest or apprehension was not per­
formed. 

It is the opini9n of this department that so narrow a construction 
would hinder and delay and, in a great measure, defeat the object 
that the state has when making these offers of reward and that 
the rule we are advising now would facilitate the apprehension and 
return of escaped prisoners far better. 

. ,..._ ___ .. ...,. ~- '':"'" 

L! --~ . :':"'~·-

J. W. SANDUSKY, 
Assistant Attorney General. 

PAROLED CONVICTS. 

A paroled convict who has been indicted for the crime of escape and 
acquitted of such charge is entitled to have the time he Is confined In Jail 
awaiting trial credited on his term of sentence. 

C. C. McCiaughry, Warden, Anamosa, Iowa. 
January 2, 1918. 

Dear Sir: Your letter of December 29th pertaining to the mat­
ter of a writ of habeas corpus in the case of one Fred Ward, and 
addressed to the Board of Control, has been referred to this de­
partment for answer. 
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As I gather from your letter, this party had been placed 
on parole and during such time escaped and was indicted and tried 
for the crime of escape, of which charge he was acquitted. ThJt 
during the time intervening between his arrest, trial and acquittal, 
amounting to forty-four days, he was confined in jail and that it 
is now sought to deduct such number of days from his "good time" 
earned, or in other words, that the time spent in jail should not 
be considered as a part of the time included in or covered by his 
sentence. If this is correct, and the time r• sentence would other­
wise have expired, I am constrained to believe that the writ of 
habeas corpus may be properly invoked and that you should grant 
the convict his liberty and not contest his right to the writ. 

J. W. SANDUSKY, 
Assistant Attorney General. 

TERMINATION OF SENTENCE OF CONVICTS. 

The question ot when a prisoner is deemed to ha.ve commenced to serve 
bls term and when it Is deemed to terminate explained. 

July 3, 1917. 

George T. Reddick, Chairman Board of Parole, State House. 

Dear Sir: In answer to your inquiry of June 27, 1917, we sub­
mit the following reply: 

First: The general rule is that the term of imprisonment for 
which the convict is sentenced begins with the first day of actual 
incarceration in the prison to which his sentence has consigned 
him. 

Miller vs. Evans, 115 Iowa, 101. 

Code Section 5468 provides: 

If a defendant imprisoned during the pendency of an ap­
peal, upon a new trial ordered by the supreme court, is again 
convicted, the period of his former imprisonment shall be de­
ducted from the period of imprisonment to be fixed on the 
last verdict of the convictiQn. 

This deduction should be by the district court at the time judg­
ment is entered, and is presumed to have been so made unless 
there is a showing to the contrary. 

Travis vs. Hunter, 109 Iowa, 602. 
State vs. Hoffman, 67 Iowa, 282. 

OPINIONS RELATING TO PRISONS AND PRISONERS H6 

It seems to be the rule :1lso that if the prisoner ~ubmits himself 
the penalty of the law, and through no fault of hts, but by some 

to h . . h d lav or fault of the aut onttes t e commencement of his term 
ine the penitentiary is delayed, credit should be given him for the 
tliTlC sen·ed in a prison other than that to which he is assigned. 

Second: If the execution of sentence is suspended by proceed­
inus in error, the term is to be computed from the time when the 
d:rendant is actually incarcerated, after the appeal has been decided. 

In ReMorse. 117 Fed. Rep. 763. 
McKay vs. Wood, 77 Iowa, 41 3. 

Third: It is our opinion that the provision in the jud~ment 

that the period of imprisonment "is to be" * * * "from the date 
of sentence" is mere surplusage, and of no effect. 

In Miller vs. E~ans, 115 Iowa, 101, the court quoted from Hol­
lan vs. Hopkins, 21 Kans., 638: 

The time fixed for executing a sentence, or fo r the com­
mencement of its execution is not one . of its essential ele­
ments, and, strictly speaking, it is not a part of the sentence 
at all. The essential portion of the sentence is the punish­
ment, including the kind of punishment, and the amount t here­
of, without reference to the time when it is to be inflicted. 

The court also quotes Dolan's case, 101 Mass. 219, stating: 

The expiration of t ime without imprisonment is in no case 
an execution of the sentence. 

. The time at which sentence is to be carried out is ordinarily 
d1rectory and forms no part of the judgment of the court. 

Fourth: In our opinion the same rule would apply under the 
indeterminate sentence law as where the court, under a statute 
so authorizing, had fixed a definite sentence. 

J. W. SANDUSKY, 
Assistant Attorney Genera l. 

HONOR PR ISONER MAY FORFEIT " GOOD TIME EARNED." 

thAohhooor prisoner who escapes tortelts the good time he has earned on 
e ooor roll system. 

Octboer 2, 1918. 
State Board of Control, State House. 

Gentlemen: Your letter of recent date addressed to this de-
partment rece· ,.. d h 1veu, an t e same has been referred to me for 
reply. You asked an opi nion upon the following : 
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Has the Board of Control authority under the law to tak 
away the good time earned of an honor prisoner, \~ho vio~ 
lates the terms of the placing of such prisoner on the Honor 
Roll, by escaping? 

It is the opinion of this department that the Board of Control 
has authority to establish such rules and regulations in grant­
ing good time to "trusties" or "honor prisoners" in addition to 
the good time allowed by law for good behavior, as the Board 
may see fit. 

Section 5718-allb Supplemental Supplement, 1915, provide.~: 

Any inmate of the penitentiary, and any inmate of the re­
formatory, who may hereafter be engaged <Jr emploved 
in any service or labor outside the walls of the institution to 
which he or she is sentenced, or who may be listed as a 
"trusty", or "honor" inmate of such. institution may, at the 
discretion o£ the said board of control, or at the discretion or 
the warden o£ such institution acting under authority of the 
said board of control, be given and allowed a special re· 
duction in term of sentence at the rate of ten days for each 
and every month so employed or listed; and every month 
of such employment shall be counted one month and ten day· 
in point of service on the sentence to be served in addition 
to the "good time" allowed by law for good behavior ; and 
the said board of control is hereby authorized and em­
powered to grant and allow such extra good time or <>pedal 
commutation of sentence, and to make all rules and reg"u· 
lation" in relation thereto. 

It seems that under this ~ection the language and intention 
of the legislature is clear that the Board of Control has full 
authority to adopt the honor system in the penitentiary and 
reformatory and to make all rules and regulations in regard 
thereto. 

If it is one of the ru les adopted by the Board of Control, or 
the warden acting under authority of the Board of Control that 
an inmate escaping from the institution shall forfeit extra good 
time or special commutation of sentence as provided by Section 
5718-all b, supra, for escaping, and such rule should be violated 
by the inmate, the Board of Control would have fu ll authority 
to forfeit the extra good time that the inmate might be entitled 
to as being a prisoner on the honor roll. 

C. G. WATKINS. 
Assistant Attorney General. 

OPI~IO~S RELATI~G TO SCHOOLS AKD SCHOOL 
. TEACHERS 

EXPENSES OF COUNTY S U PERINTENDENT. 

BoardS of aup•·rvlsors bave no authority to pay expenses of county super­
dent to Xatlonal Educational Association. 

lllten May 29, 1917. 

Hon. \ ~~ Deyoe, Supt. of Public In~truction, State House. 

Dear Sir: Your request for the opinion of this department 
on the following proposition has been assigned to me for 

attention: 
Will you kindly render us an opinion as to whether or not 

the county board of supervisors would have authority to pay 
the e.xpenses, or any part thereof, of the county superinten­
dent while in attendance at the National Educational Associa­
ation. 

!'ection 2734 b of the Supplemental Supplement, pertaining to 
the qualifications, duties and expenses of the county superin­
tendent provides as follows: 

The county superintendent shall, under the direction of 
the superintendent of public instruction, serve as the organ 
of communication between the department of public in­
struction and the various officers and instructors in his 
county, and shall transmit or deliver to them all books, 
pamphlets, circulars or ~ommunications designed for them. 
He shall visit the different schools in his county at least 
onc.e ?uring the s~hool year and also when requested by a 
maJOrity of the drrectors of any school corporation. He 
~hall, al.so, a~ .the request of the superintendent of public 
rns~ructron v1s1t and report upon such schools, as may be 
des1gnated. H~ may appoint a deputy, for whose acts he 
~~~II. be respons1ble, and who may act in his stead except in 
vrsrtmg schools and trying appeals, the salary of such deputy 
to be fixed by the representatives in convention assembled. 
He shall, on the first Monday of each month file with the 
county auditor an itemized and verified statement of h is 
actual a.nd necessary expenses incurred during the previous 
month m the performance of his official duties within his 
county, a~d such expenses shall be paid by the county board 
of !>upervrsors out of the county fund, but the total amount 
.;o patd for any one year for such purpcse shall not exceed 
the sum of two hundred nfty dollars. 
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And section 2742 of the 1913 supplement pertaining to the 
duties and expenses of t he superintendent fur ther provides: 

He shall receive a salary of fifteen hundred dollars a year 
the expenses of necessary office stationery, and postage and 
those incurred in attendance upon meetings called by the 
superintendent of public instruction ; claims therefor to be 
made by verified statemerwts filed with the county auditor 
who shall draw his warrant upon the county treasure; 
therefor; and the board of supervisors may allow him such 
further sum by way of compensation as may be just and 
proper. 

By the provisions of the first section "he shall on the first 
Monday 'Of ea~h month fi le wit h the county auditor an itemized 
a nd verified statement of his actual a nd necessary expenses 
incurred during the previous month in the performances of his 
official duties within his coun•ty, and such expenses shall be paid 
by t he county board of supervisors out of the county fund." 

T his section limits the expenses to those incurred in the 
performance of his offi cial du ties within his county. 

T he other section allows, in addition to office statio'nery and 
postage, expenses "incurred in attendance upon meetings called 
by the superintendent of public instruction, claims therefor to 
be made by verified statement filed with the county auditor." 

My attention has not been called to any other or further pro­
visions for the allowance or payment of expenses incurred by 
the county superintendent and I am therefore of the opinion 
t hat the board of supervisors do not have the authority to pay 
t he expenses, or any part thereof, of the county superintendent 
while in attendance at the National Educational Association. 

J. W. SANDUSKY, 
Assistant Attorney General. 

TUITION OF CH ILDRE N RESI DING A T STATE I NSTITUT IONS. 

TuJUon ot children residing at a state institution should be paid by the 
township in whlch the state institution ls located. 

July 12, 1917. 

Mr. A. M. McColl, Chairman Board of Control, State House. 

Dear Sir: Your favor of the lOth inst. addressed to the 
Attorney General with reference · to the schooling of a son of 
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Dr Voldeng. Superintendent o£ the Hospital and Colony for 
Ep.ileptic::; at \\ oodward, Iowa, has been referred to me for 

answer. 

In your letter you say : 

The inclosed Jetter is on.e received _by us from ~· .M. De­
voe. Superintenden~, Pu~hc Jnst:uctl.on, Iowa. fhe _let~er 
~,·ill explain itself. 1 he s1tuat10n IS th1s: . Dr. Voldeng IS hv­
ing on the land p~rchased f?r ~he !Iosp1tal. and Colo~y for 
Eptleptics which IS a state mst1tutl~:>n ~nd IS not .subJeC~ to 
tax This land is taken from the d1stnct townshtp of Cass . 
in Boone county. The land does not contribute in any way 
to the support of the district. Dr. Y olden~ has a boy who is 
attending school at Woodward, g~mg to h1gh. sc~oo~ . Wo?d­
ward is in Dallas county and outstde of the dtstnct m wh1ch 
this land belonged. The question is, who should pay for this 
yoUJl" man's tuition? Should the district township of Cass 
in B;one which receives no tax whatever from the land upon 
which the young man resides pay this, or should the state 
pay the tuition? The boy is less than twenty-one years of 
age and the law provides that the state shall pay the superin­
tendent of the hospital a certain salary and maintenance of 
his family including all children under the age of twenty-one 
years. Does this apply in this case or should Dr. Voldeng 
himself pay for his boy's tuition ? 

The letter to which you refer having been received from t he 
Superintendent of Public Instruction is as follows: 

Adjoining Woodward in Boone County is the state hos­
pital for epileptics. This state farm is a part of what is the 
district township of Cass in Boone county. Since the land is 
not subject to taxation, the question arises as to who is 
liable for the high school t uition of children of state er 
ployees residing on this farm and attending high school at 
\\ oodward. 

Will you kindly advise this department whether or not 
there is any law whereby the state would be come re-
sponsible for this tuition? · 

In your Jetter you ask from this department an opinion upon 
the following questions: 

1. Should the district township of Cass in Boone, which 
receives no tax from the land upon which the young man reside~ 
pay this, or, 

2. Should the state pay the tuition? 
29 
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In answer to the second branch of your question we call at­
tention to Section 2727-a96, paragraph 2, Supplemental Supplement 
of 1915, which provides: 

The officers and employes of the hospital and colony shall 
consist of a superintendent and such other officers and em­
ployes to be appointed by the superintendent as the board of 
control of state institutions may deem necessary for the 
proper operation and management of said institution, the 
number and compensation of such officers and employes to 
be fixed by the board of control. The superintendent shall 
be a well educated physician with at least five years' e.'<­
perience in the actual practice of medicine, and shall be ap­
pointed by the board of control for a term of four years, and 
shall receive such salary as the board may fix not exceeding 
three thousand dollars per annum, and shall be furnished 
with a dwelling~house and the necessary household pro­
visions and supplies for himself. wife and minor children. 

l t is the opinion of this department that the expression "neces­
sary household provisions and supplies" is not broad enough to 
include the schooling of his children, and therefore, that the 
state is not liable to the town of Woodward for the tuition of the 
pupil referred to in your letter. 

As to the first branch of your inquiry, we have to say that 
section 2733-la. Supplemental Supplement of 1915, among other 
things provides: 

Any person of school age who is a resident of a school 
corporation which does not offer a four-year high school 
course and who has completed the course as approved by the 
department of public instruction for such public high school 
or county high school in the state approved in like manner, 
that will receive him. Any person applying for admission to 
any high school under the provisions of this act shall present 
i he official of said high school the affidavit of his or her 
father, mother or guardian that such applicant is of school 
age and a resident of a school district of this state, specifying 
the district. He shall also present a certificate signed br 
the county superintendent showing proficiency in the com­
mon school branches. reading, orthography. arithmetic. 
physiology. grammar, civics of Iowa, geography, United 
States history, penmanship and music. The school corpo­
ration in which such student resides shall pay to the secre­
tary of the corporation in which such student shall be per­
mitted to enter. a tuition fee equal to the average cost of 
tuition and the average proportion of contingent expenses in 
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the high school department in th~ latter corporation dur~ng 
the time he so attends, not exceedmg, however, a tota l penod 

f four school years; such payment to be made out of the 
~eachers' fund and the conti~gent fund or ou.t .of the general 
f nd of the debtor corporatiOn and such tmt10n fee as col­
l~tcd shall be turned over by him with an itemized state­
ment to the treasurer of the school funds on or before 
Febr~ary fifteenth and June fifteenth o~ ea~h year, provide? 
the ma.ximum fee collected from any d1stnct for each pupll 
shall not exceed the sum of three and one-half dollars per 
month except in high school where free textbooks are pro­
vided bv the district such additional amount may be charged 
as will~ cover the cost of the textbooks furnished to such 
pupil. 

The section makes additional provision with reference to the 
matter but we believe it is not necessary to quote the same in 
connection with this matter. It will be observed that in order 
to come within the provisions of this section certain things are 
necessary. 

In your letter, you do not state whether there is a high 
school in the township in which this student resides, but we 
assume there is not, nor is it stated in your letter whether there 
is what is known as a "County High !school" where provisions 
have been made for attendance at such high school by students 
from the different townships of the county. 

If there is no high school in the township where such student 
resides, and if such student has complied wifh the provisions of 
the section above referred to, then the school corporation in which 
such student resides shall pay to the school -corporation in which 
such student attends the tuition fee provided for in such section. 

\\'e call your attention, however, to Chapter 156 of the Acts of 
the Thirty-seventh General Assembly, which repeals section 
2733-la. above referred to, and which went into effect by publi­
cation on April 16, 1917. vVe do not believe it is necessary to set 
out this chapter for the reason that it is quite like section 2733-la, 
above quoted from, except in certain respects. We call your 
attention, however, to the chapter for the reason that after it 
went into effect the amount of tuition for which the district or Dr. 
Voldeng might be liable would be somewhat different than it 
would be under section 2733-la, above referred to. 

It is our opinion, therefore that in no event would the state 
be liable for this tuition; th~t if the provisions of the statute 
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were followed, and if the township in which the student reside~ 
did not offer a four year high ~chool course. then the school 
corporation in which he resides would be liable for the tuition, a, 
provided by said section to the school corporation in which the 
student attends, but that after April 16, 1917, the amount of 
tuition for which it would be liable would be determined bv 
Chapter 156, acts of the Thirty-seventh General Assembly. · 

If, however, the school corporation in which the student re­
sides offers a four~year high school course, or if the student did 
not comply with the requirements of section 2733-la, then it 15 

the opinion of this department that Dr. Voldeng would be liable 
personally for the tuition of such student in the school corporation 
which he attended. 

H. H. CARTER, 
Assistant Attorney General. 

CONDEMNAT ION OF SCHOOL SITE. 

CondemnaUon of part of land used tor public purposes may be permitted 
It original purpoao 111 not thereby defeated. 

August 3, 1917 

Hon. A. M. Deyoe, Superintendent of Public Instruction, State 
House. 

Dear Sir: Your favor of the 3rd instant asking an opinion upon 
the following questions received: 

A portion of ground owned by Polk county and used as a 
county farm is desired for schoolhouse purposes. Does the 
board of supervisor-. have legal authority to sell or lease this 
ground? In case they cannot sell, would the school board 
have authority to condem the same? 

In answer to the first part of your inquiry we have to say that 
Boards of Supervisors are creatures of statute, and have only 
such powers ns are expressly granted and such implied powers 
as are necessary in order to carry the express power into effect. 
There are no express powers conferred upon Board of Supervisors 
authorizing them to sell the property of the county without a vote 
of the people, except in certain ins tances, to which we shall 
refer. 

The general powers conferred will be found in section 422 of 
the code and the amendments thereto. Under paragraph 9 there-

OPl~IO:\S RELA TJXG TO SCHOOLS AND SCHOOl. TEACHERS 453 

I
. <Y1·,·cn to purchase for the tbe of the county· anY 

f pO\\Cr ' "- · 
' te that maY be necessary for the erection of buildings for 

real c::-ta - h 20 h f • • 
rpo C-. under paragrap t ereO , power IS g1ven to ountv pu ;:, - · 

c L: ·e 1·0 r the use of the county any real estate necessary for 
purcua:. 
h 

ction of buildings for the support of the poor of the 
1 e ere . · h · h 

and for a farm to be u~ed 10 connectton t erew1t . count)' 

Unrlcr the above section no expres~ power is g-iven Boards of 
_uper\"i·MS to dispose oi any real csta~e bclong~ng to the county 
·- lt a> provided in paragraph 9, Sect ton 422, Supplemental Sup-

ex,,~ . , . II 
plement of !Ql5. which autho:•zcs Boards of Supervt'>~rs to se any 
intrrr t the county may have m the real est:\tC and the tmpro_vements 
on an old ~ite where a new site has been selected. 

Ry Chapter 33, Acts of the 37th General Assembly, paragraph 
20 of section 422. Supplemental Supplement of 1915, was amended 
br .;triking out the comma in the third line after the word "there­
,;.ith'' and in~crting a scmico}on, and after the semicolon the follow­

in~: word:-: 

to remove the site of and designate a new site for the 
erection of any building or buildings for the care and support 
of the poor, and in case of such removal or change of si te or 
purcha~e of real estate for buildings and a place to be kept 
for the care and support of the poor, to sell any interest that 
the county may have in the real estate o r improvements 
thereon '' hich were theretofore used and occupied for that 
purpose. 

Thc,e arc the only provisions which we have been able to 
tincl that e.xpre:-sly ~uthorize the sale of real estate belonging to 
the county by the Board of Supervisors without a vote of the 
p~ople authorizing such sale. 

lt will he observed also that the authority given is not to sell 
generally, but under certain conditions, only, and for specific 
purposes. 

It would. therefore, seem that it was the thought of the leg-is­
lature that the power to sell would not exist unless expressly 
conferred. and this accords with our view. It is our opinion that 
the Roard of Supervisors would have no authority to sell any part 
of tht po 1r farm for a school site, except as authorized by a 
'ot(· of the people. · 



454 REPORT OF ATTORNEY GE~ERAL 

~or do we believe that the Board of Supen·i ... ors would be 
authorized to execute a long- time lea..;e for school purposes. \\ e 
have no doubt that the Buard of Supen·i:-ors might lease a por­
tion of the farm for temporary purposes, but we do not belic\C 
that they would have the po\\Cr to execute a lease for ,;uch length of 
time as would in effect practically amount to a sale. 

In an~wer to tlw second branch of your inquiry, namely, "would 
the school board have the authority to condemn the same?" we 
have to sa) that it i..; our under:-tanding that the land sought for 

a schoolhouse sitt• will in no way interfere with the use of the 
poor farm as such, and is the only practicable site in that 
vicinity. 

We call your attention to section 2814, Supplement of 1913 

which provides : ' 

A ny school corporation may take and hold so much real 
estate as may he required £01: schoolhouse sites, for the 
location or construction thereon of schoolhouses, and the 
convenient u~c thereof. hut not to exceed one acre. excJu.,ivc 
of public highway, except in a city, town or village it mav 
include one block exclusive of the street or highway as th'c 
case may be, and may take and hold such additional real 
state. not exceeding five acres, as may be required for <.chool 
playground or other purposes; (provided nothing in thi:-> act 
shall affect pending litigation:) or in districts con-:oliclated 
under the pro,·ic;ions of section twenty-se,•en hundred ninety­
nine of the code, or chapter one hundred fort,·-one of the 
laws of the thirty-fir~t general assembly, or in school town· 
shipc; holding not more than two school sites, may con"i"t nf 
not to exceed four acres, for anv one site, unless h,· the 
owner's con~ent, which site, must-be upon some public' road 
already established or procured by the hoard of director<. 
and shall, except in cities, towns, or villages, be at lea't 
thi~ty rods from the residence of any owner who objects to ib 
hemg placed nearer, and not in any orchard, garden or puhlic 
park. 

It is also provided by section 2815 of the code that in case 
any owner of real c~tate desired for a schoolhouse site or a 
public road thereto, rcfu<.es or neglects to convey the same, or 
i., unknown, or cannot b(' found, that such site may be con· 
demned by following the provisions of said section. 

It will. therefore, be ohsen·ed that ample provision is made by 
statute for the condemnation of real estate for schoolhou-e 
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. the onh· question being whether property which has 
,tte:-, - . 
1 

d,· been de,·oted for one pubhc u,;c can be taken for another 
a ~i~ u:.c. \\'e are quite certain that if the subsequent public 
~~e -.hould interfere with the prior public use that 1t could not 
be 

50 
taken. But it is quite generally held by the courts that the 

fact that property may be de,·oted to one public use does not 
nec~~arily preclude its being taken for another public use. The 
te~t b that the sub~equent puhlic u:-e :-.hall not interfere with or 

defeat the prior public use. 

15 Cyc. 612, ct seq and cases cited. · 

c . .11. & St. P. Rail·wa)' Co. z•s. StarkM·atlla, 97 Iowa, 159. 

:\!' we have suggested, it is our understanding that the taking 
of the land for schoolhouse purpo!'es will in no way interfere 
with the use of the farm as a poor farm. 

It is, therefore, the opinion of this department that such land 
may be condemned for schoolhouse ~itc purposes by following 
the provisions of the code with reference to such condemnation. 

H. H. CARTER, 
Assistant Attorney General. 

ELECT ION OF COUNTY S U P E R INTENDENTS. 

The convention which elects a county superintendent Is not limited to 
~uch candidates as make formal application for the position prior to the 
meeting of the representatives. It Is at liber ty to consider other persons 
tor the position also. and elect such person as It may consider the most 
capable or filling the position. 

March 25, 1918. 

Bon. \ ~1 Deyoe, Superintendent of Public Instruction, State 
House, Des Moines, Iowa. 

Dear Sir: Your reque~t for an opinion from this department 
(til the following, has been referred lo me for attention: 

In the matter of the selection of a county superi ntendent of 
schools on the first Tuesday in April as provided in section 
1072, supplement to the Code, 1913, and also in the matter of 
qualifi~ations, powers and duties of said officers as provided 
111 sect1on 2734-b, supplemental supplement to the code, 1915, 
woul~ the convention of school officers he limited in making 
a c~o1ce from among those applicants who have filed appli­
cations ten days previous to the date of the convention ? In 
other words, is it necessary that an applicant for the office of 
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county supcnntendcnt file an application ten day' preced. 
ing the date of convention? 

Section 10i2 of the 1913 ~upplement to the code to which 
you refer does not contemplate that application for the po,ition 
of county s~;perintcndent be mach: or filed prior to the meeting or 
the convention which shall select such officers. and the repre­
sentatives arc at liberty to consider the names of person, \\ho 
have not filed applications at all if they desire, to the -.arne 
extent that they might consider the names of tho::.e who had 
made formal application. 

The intention of the statute is to confer upon the convention 
or the rep;csentativcs assembled, the power to select a capahl; 
officer for the position, and they arc in no manner restricted or 
limited to a consideration only of the names of those \vho make 
formal application. 

J. W. SANDUSKY, 
Assistant Attorney General. 

QUALIFICATION OF COUNTY SUPERINTENDENT OF SCHOOLS. 

The county superintendent should be qualified for the office on date of 
Plectlon. 

August 8, 1918. 

Hon. A . . M. Dcyot, Supt. of Public Instruction. State House. 

Dear Sir : Your letter of August 7th addressed to this depart· 
ment, recei\ ed, and the same has been referred to me for reply. 

You rcque:.t an opinion on the foil owing questions: 

Doco; the law require that the per;;on elected to the office of 
count) superintendent of schools must possess the qualifi· 
cations as specified in Section 2734-b, Supplement to the 
Code, 1913, before hcmg eligible to an election as county 
superintendent of schools, or is it sufficient that the pcr~un 
chosen to fill the office of county superintendent of schools 
shall haYc the required qualifications before assuming the 
duties of the office of county superintendent? In other words. 
should the person chosen as county superintendent of 
school:; as provided by law be qualified to meet all require· 
ments at the time of election to the office of county supcrin· 
tendent, or is it sufficient that such person be qualified when 
the time arrives to a~Munc the duties of the office? 

In case of failure on the part of the com·ention of school 
officer:- to elect a per:-;on properly qualified to fill the office oi 
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t\. , 11,1erintcndent ha~ the county auditor the power to call 
coun · t • • 1 h I ffi f I f 

ther com·entJOn Of t lC SC 00 0 n~rs or t lC purpose 0 
ano · d 1 · l'fi d :> electln~ a supennten ent w 10 1:- qua 1 c . 

It i, the opinion of this department that both of these question~ 
~hould he an,;wered in the affirmative. 

::-ection 1072, Supplement of the Code. 1913, provides as follows: 

* • * ~a 1d con\'ention :-;hall organize by the sclect1on of a 
ch:tirman and when so organized, shall elect a cou~ty 
!ouperintendent of schools, who shall posses.s the quahfi­
rations required by law.*** 

The qualifications required will be found in Section 2734-b, Sup­
plemental Supplement to the Code, 1915: 

The county superintendent, who may he of either sex, 
:;hall be the holder o£ a regular five-year state certificate or 
a life diploma. a_nd shall ha~e ha<i. at least ~vc ye~r~' cx­
prnence in teachmg or supcnntendmg, hut th1s proviSIOn as 
to experience shall not apply until September 1st, 1918, pro­
\'icled that any county supenntenclent of 'iChoob now serving 
~hall he deemed eligible to reappointment or re-election under 
this act * * * 

It will be noticed by the reading of section 1072, supra, that 
there i" an explicit pro\•ision as to the eligibility o£ the person 
1\hen elected. The conYention in electing a county superinten­
dent of school<: "shall elect one who shall possess the qualifi­
cations requ1red by law.'' 

Section 2734-, supra, is equally explicit as to what qualifications 
are required. 

If the person elected was disqualified at the time of election, 
the con\'ention would not have foll owed the specific statements 
(If the statute. as the statute specifically directs who the con­
\Cntion shall nominate. 

It is the rule that where the statute ha.s expressed provisions 
for eligibility at the time of election these provisions should be 
rompli(•d with. Such cases are determined by the language o f tne 
statute. State vs. Van Beek, 87. Ia. 569. 

Our supreme court. in the case of State vs. Van Beck supra, 
5i8. in di•cussing this question quotes with approval the follQw­
ing: 

~rr. Cushing, in his Law and Practice of Legislative As­
semblies (section 78), in speaking of the time to which dis-
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qualitications rdate, 5a)S: "Thus, where it is ~aid that M 

perseon hol<lmg a p:trtlcular office, etc .. 'shall have a •eat ;' 
'shall be a member:' '&hall at the same time ha,·e a <eat;' 
' hall hold a ~eat;' ' hall be capable of ha,·ing a seat;' ·~hall 
bt: capable of beong n member:' 'shall be capablt: of ho din~ 
any office;' 'aha II act ao a member ;'-tht: disquahfictti n 
relates tr• the time of assummg the function> of a member 
but 'I\ beret he follo\\ing term• are u<cd, namely, ',hall be in· 
cap:tble of being electrd ,' '!hall be ..tigoble to a -eat:' 'slul 
be eligible as a candidate for;' '•hall bt: ineliJ;:'ible for :'-the 
di•qualificati n rdate• to the tome of the election. 

In 2') Cyc page 13i6 \\C find the following: 

• • • Mo t of the cases hold that the term ''di~iblc" a- u>ed 
in a eonsututJon or ~tatut<" mean- capacity to be cbo-en 
nnrl that therefore the qualification- mu<t exi>t at the time 
of election or appointment • • • 

On the other cJu•·•tion, !'rction 1072, Supplement to the Code, 
JQB, further pro' ides that: 

• • • On the fir•t Tue•cby in ,\pril. in the year nineteen 
loundrrd fihr\·n. nnd rach thord year thereafter, and when 
e\er .o \'ac:IOC) occurs in the nfficr of county superintenden 
of school•, a convt'ntion shall be held at the county seat for 
the purpose of c·lectinJt ~ county superintendent of <chools 
• • • St~ch C<>nv~·ntt<m< ~hall he called by tht' county aLditoo 
llv m~thng a wroth n nntorc to th~ pre,iclent and secretarv of 
t'nch _,.hoo.l corporntion at lr:o't ten days prior to the dat< 
of ronv~ntoon, and IJI' publication of such notice in the of. 
ticial ntw•papcrs published in th\' county. 

Code fii'Ction 12fJI, I'"'' uk• wh:or~hall constitute a vacancy: 

I . A faolu:" to t·lc-ct at the proper election, or to appoont 
"othon the time fixed by Ia\\. unlc« the incumbent holds 
O\er • • • 

The cc•m rntion electing a person di<qu:olified at the date when 
the election was held \\Ould be a fa1lure to elect, and a vacanc) 
now exists, and the auditor \\Ould he authorized to re-call the 
con• ention, as pro• tded by Ia". 

C. G. WATKI~S. 
A•-islAnt Attorney General 

01'1:\tONS IH'I \TISG l'CI CIIOOI.S A:\0 SCH()()I, TEACHERS 4~9 

CLOSING OF SCHOOL ON ACCOUNT OF CONTAGIOUS OISEASE. 

Where a ~ubll< •·h ••I lo o cl br ordor ot ellhor tbe otate or toea• 
board or hoalth. or board ot oducatlun, the tuacber Ia oollll~d to ber oatarr 
tor tbe lltne \b~ ot•bool lo doted, II tho contract of ~mplo>m~at fallo to 

lpulate tbat nlar7 aball rea•c dartnclho lime the ochoolo &.NI cloee<l be-
.,. • .., of roniArloua dlo.,.... 

October 25. 1918 

t n \ M De)'"'· "UP• ronten•lcnt d l'ublic ln-truct1on, State 
Huu5~ 

Dear t.;ir. This commumcation IS in res pon-e to your ia' or 

0 the 19th '"'t , "hereon "u submlltrd for an opimon the folio" 

1ng propositions: 

1 \\'oulJ a tc:~chcr be enutled to recel\e his ,afary for 
such ume a• the pubhc school is closed b) order of the State 
Board of llealth "hen the contract fnib to -tipubte that 
~!aries sltall not he pa1d when the school is clo-ed becau•c 
of contagivus diseases? 

2. \\'nulcl a teacher be entitled to rcce1ve hi~ •alar) for 
such tim<' :o• the publtc •chool is closed by order of a local 
Board of Health when the contract fa1l• to stopulate that 
salaries •hall not be paod when the >chool is clo,ed becau•t 
of t.'"•mtngi(>\1\ di,c.:ase~? 

.l. \\'ould a teacher he cntotlccl to recei•e his salary for 
timt• lost "hen the ~ch•ml i• closed hv order of the Board of 
Education bec:ou•e of prevalence o( contagiou' di•eases if 
the contract fails to make tJTovi•ion for the closing of ~aid 
•chou I under such condition? 

'Coder th<· slatuh·s of tlw stale of lema, a school district, 
a• a c •rpC>ration, has \'Xclusivc )tl!i~dictoon in all >chool matters; 
and it affnou are conducted by a board of directors who make 
all contracts m·ccssary or proper lor exerci•ong the powers and 
pcrformin~;t the duties required hy Ia" It is provided by Sccuon 
27i8 of the 1915 ~upplcournt of the Code of lo\\a that contracts 
\nth teachers must he in writing, and shall state the length of 
tmc the school is to be taught, the compensation per week of fi, c 
da) • or month of four weeks, an•l •uch other matters as ma} be 

agrecrl upon. 

In thl< connrcuon I \\Ill nO\\ call ) our attenuon to ·e• era I 
ca es in wh1ch the proposJtlont aubmtttcd .by you ha\C been 

JUdtclall) determined. 
In the case of the BoarJ of Educab<m of lhe City of Hugo ~s 

(. uch, 162 l'ac. (Okla.) 485, the board employed a certam 
t• acher ns princi)>:ll for a period of nine months at an agreed 
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m<1nthly salary. 1\n rpidt·mic of s mall pox brok~ out in the City 
of Hugo and th~ hoard of health , under statutory authority, i-­
sued an o rder dol ing the: achoolo during the pre,·alence of th~ 
dts~sc, anrl th~rcttJIOn the superintendent of the schools on­
!tructed the pnnctpal an<l otht!r teachers to hold them,elve5 in 
rt~adinrss to re•ume thctr dutaes as soon n• the -chools were r-er­
mitted to reopen. The schools "ere cloSl'<l one month. The 
prmcipal resumed his duttes to the end of the term; and tht 
acuon "as brought by h11n to rccoHr for hi• services for th~ 
month tlut the .choo!s \\Cre closed, and th~ 'upreme c:oun oi 
Oklahoma an tts opink·n said : 

In our judgmmt the bo:ard of education rmght have strpu­
lated that the plamtiff should ha-c no compensation durint: 
the time the schools " ere closed on account of the prevalence 
of 11 c •nta(:'HIUS d"ease, but, not having done so and <u-­
pr n~ion berrrg tt•rr>J~Grar), rt can not drny him compensation 
for the ume lo" on account of the: ternpnrary su•pension 
from duues. 

Anrl 111 tht• ca e lJf ~andolph \&. Sanclrrs, 54 S. \\' (Tex.) li21, 
it appears from the c•panwn of the court ui civil appeals of Texa< 
tll.lt the rity of JH,n·clo pnnirlt·d h) urclrnancc that all contract' 
with teachers ~huulrl be 111 writing according to a form r•re­
crit.ed hy th~ t·Xt'nltivt• !chool board; anti that teachers should 
b~ paid month!) Tlw ~dtool~ wert• clnscd for three months 
during the yc;tr hy authority t>f th~ health officer< of the state, 
city, or county. on account .,f an epidemic of small-pox 'I hi,: 
action was hrought by a teacher to rl-cover her wage~ for the 
'-'-• ~\...,.. .. 'h. \ -•• ,.\ e.l, .... t ._ha ,.,._,.t h .. 1..t •"-"'• ; .. ,. ~·l I 

not be saatl that the schools were closed, or the term ~hortcned. 
in the sen<t' of the contract, in 'iew of the fAct of the temporar~ 
nature of the clos>ng (of the schools, the retention of tl:te teacher, 
and tht requirement that she rttn:iln In readine<s to resume work 
at any time she \US called upon; and the court said: 

There" as no dereliction or fault on her part '"any re-pecL 
llad the schools been closed permanently o;he would ha,·e 
been able to seek other employment. but as it wa,, <he "a< 
he~d as a teacher undu her contract, and the city can not, 
rn JU<tace,d;mu that htr ttme \\as not in the actual ,ervice of 
the &ehools. 

In the case: of (ocar ct al, thool Tnrn~ •-s.. t.ray, Ji ~. E. 
{lnd) 1058, a teacher entered into a \\ ntten contract to teach 1n 
the schools of the town of Cnnhage, Indiana, for thiny-6' e 

Ol't:O.:tOS~ Rf;I..ATISG TO ~I'IIOOLS AND SCHOOL TEACHERS 461 

weeks of ftH dap each at an agreed price per day. At the end 
of twenty-eight \Heks th~ 'chool was clo.ed by order of the 
CQUntv boon! of health on a~count of a contagiou, disease, and 
remained clo$ed until the end of the term for which the teacher 
was employed. In thi• action brought b)' the teacher to recO\'er 
her wages for the time the school was closed, it was said by the 
appellate court of Indiana that a contagious disease was one 
nf the contingm~re• which might ha\e been pro,ided against by the 
contract, but wu not: and that it can m!lke no difference 
whether the order \\&S made by the •chool authorities them­
fclves or by the board of health . 

In theca e of Oe\H\' ,.,. Union School District of the City of 
Alphena, 5 ~. \\'. (Mi~h.) 646. the plaintiff an error was hired by 
the district to teach in the public fthoot. for ten month> at an 
agreed price per month. He entered hb dutie' in the month of 
~eptember ~n·l conttnucd until in December, at which time the 
disrrict officers cJo,cd the school until )farch on account of the 
prevalence of small·11ox 10 the city. This action was brought by 
the teacher to recover wagco for the time the school was closed. 
The school diStract re,istcd the claim on the ground that the 
suspension wn• the effect of an o'erruling necessity, or in other 
words, the act of God, and th~t all parts of the contract were 
suspended for the time being: but the court held it must appear 
thnt observance of the contTact by the diurict was caused to be 
impossible by the act of God; and that it is not enough that great 
difliculties were encountered or that there existed urgent and 
satisfactory reaSOM lor stopping the schools: that the contract 
between the parties was pouivc and for a lawful object; and that 
there was nu rnle of ju ttce which would permit the di:;trict 
to \'IS It its own misfortune upon the plaintiff. 

In the case of ~lc"a> \1 Jlurnnt, ro l'a~. {tJtah) 1100, rt ap­
pears th:u the board of •·•lucataon of ~alt Lake City su•pended the 
schools on acrount of 1111 epulemic of sna.'\ll·pox. In this ca'e it \US 

held tlut under the contract of emplo)mcnt,tbe closing of the schools 
was not a breach of the c..>t1tra.:t and d1d not rclrase the tc;achcr from 
htr obligations under II: tlut the bo:ud of educati~n migh~ have li•.J>U· 
bred tlut the r•!.,intaff should ba•e no com~nsataon durrng the tune 
the !IChool should be closed on account of the: prn-alence of contagious 
d cases, but not luVJng done !\CI, it can not deny i:ompemauon for 
the trme the: 5ehool wns closed on account of smaU-pox. HowevCT, 
there: as dictum in thts aue to the effect that there could be no re-
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,·u.-en if the s.:houli had IK•cn clu•rd by the order of the board of 
holth inst<-acl of the ll().~rd of ctlu,auon; and thi, doctrine is laid 
d•>wn m the caliC of ~herman County School Oistrict Xo. 16 vs 
Jlo" a rd. 98 X \\'. CU.i, on the throry that the contract of employ­
ment IS ML'I"'"ded b) Ia" \\hrn thr order come- from the board of 
heal tiL 

In the case of Libby -s. Inhablllilll.S of l>uugla 55 X E. (~las,) 
80&. the comnuttee dosed the .chou! because of diphtheria. The 
conungcn ) w:u not cxpres$ly pruv1<lro for in the teachers' CO:!· 

tra<l, ~nd n was hdd that m the ab~nce oi such stipulation the 
teacher$' right to rompcnsation is nut defeated beau'e of the c!Or;­
mg of the •chool 

In the case of School DIStriCt•'\n I \S. Douchy. 68 .\m. Dec. 
(U.nn.) 371, the court ~id • 

1 he act of (,..t "'II e'<cuse the not doing of a thing where 
the Ia\\ had .-rt-atcd the dut), hut never "here it i. created by 
the J>l!'itl\·c and ahs.,Jutc contra<"! of the party. 

In the case of M .• ha k.L Count) State Bank v,. Hrown, 159 Iowa, 

577, at page SSS. the Suprrme Court of lo\\3 said: 

Ordinanl) a <~llllllli(CII') whil'h rca,onably may have been 
anucip.Lttrl nm~t he pruvided for by the terms of the contract, 
d,c tht' imJ""'ihility nf Jll'rfurmanct• rt·suhin~ therefrom will 
not excuse either party jmm carrying out the contract. 

And in the ca e of the District Township of \..inion vs. Smith, 
.l9 Iowa. 9. at 1'·'1:< I I 11 w,L5 held that "hen a duty i< imposed by 
law, the ad uf ( oU<I rendering iu discharge impossible will excuse 
pcrfonnann·; hut th.1t it is the cttletl rule of the authorities that 
the pcrform.1nu• of a contract "ill not be excused upon that ground; 
that wht•n ont IHnds hunsd£ U) his snlt·mn a~r~cment to do an act, 
he ts held liable for LIS nunopcrfornl:lnc·e ,,!though it is rendered im­
possible b) ncnts o'er which he had no control. 

I aloo d~rcct attcnuon to the fact that under the pro' isions of 
Secuon 2565 of the Code of lo\\11 that the rules and regulations of 
the -tate board of health JIC'rt:umng to <tuarantine •hall be enforced 
b) local boards of he2lth. 

Ba ing Ill) Judgment on what I belic'e to be the true legal doc­
trine la1d down m the fortg<>ing cases, 11 i• my opinion that a teacher 
would be mtitled to rc:ccn e her S:ll:r.r) for such time a' the public 
school •s dosed l>y order of e1ther the state or local board of health, 

01'1:-<IONS tn;t..ATIS(l TO \i('HOOt-'1 AND SCHOOL TEACHERS 46~ 

or bo.-.rd of education, tl the wntract of employment fails to stipu· 
late or make provLsion th." the ">al1ry -hall not be paid when the 
..:hool i' clo·e<l becnn•<· of COIIIagiott' d•-~-e. 

II ~I. ll.\ \'XER. 
Attorney ~era!.. 

£XPENIES OF COUNTY SUPERI NTENDENT. 

rMJ,cqufoD U In 1"hal fi:PfDIU CJf toUDtY IUP'friDtf'Odt'Dt may be lza 
nrr<'4 u4 allo.-0<1 b7 111e board of oapo"lson 

~Ia~· IQ, 1917 

\ E (nok, t ounty ,\ttorn~,. Mahnn. I >Wll 

))car :-.1r. \'onr rt•tll<"<t o( the lith in-t for an opinion of th" 
detQnnwnt nn the fnllo\\101: fach has b<·<"n a.-il:flcd to tne for 

att~ntion · 

'I h< n· nrt· ~··Hral •chQill <ll>trkt• in the connt' "h1ch havt• 
1,,kt·n up tlw nlallt r ol ,·un~liclallnn anrl ha,·c prc•l'nt<'<l thcL~ 
p.-tiuons tn th<" l'nunt) ,uptnntrnd<-nt \1 h1ch have been apprm 
t·cl an•l 11 "' the ,·0 untl· $uf>erintcndt nt 'i"'llrl> ,, ~:o•>d deal nt I]'' 
time prumoiLLIJ: thr cuu<oli<lation makm~: man} tnp- tn 11r 
<litfcrcm 1)1,trirt- and ha'"'"i: m<'CtlllJ:> around over th_e cm~t\ 
·1 hi' nccc~s.~rily nwan• cxpt·n'c and the county >upermten cnl 
h"' tikcl hi• hill with thr hoar<! the J>a~t two months and same 
amounts to .Lhnut $20.00 per month. 

1 am 0 £ the <>J>imon that thi, du,., not come withi_n till' 
nlhci~f tfutit•< of the C<llllll} <upcnnknrlcnt and that r" r,~i 
111

·n•c• tht•rl'furr ,hould nut hc,f':Lid by the county. but \\0\ 

hkc 1 our ,.,.,_. 111 tho· maller 

!'c !lOll 27.14-h. ~upplcmrnt to the lod••, 1913. providts• 

• • • lie .11.111 " 1t the •htlcre11t school' in h•' count) a~ 
1<-a•t '"'r <\urmg the ch iOI )'~r and aho when rtq'!C$1l'<l "' 

II a onl\ of the <II rector• of an) sc;hool c:orp.lT:\IIOn.. lie 
~hall )a!~: at th< rt'!IUCSt f>f the SUJ>(TIOienMo'. ~~U~C d~: 
<trudl n l'l<ll nwl report upon •uch sch~_!- a h. hall be 

d . II lll\ appoint a <lepul\ • for ",,...se act< • • 
lgtLat<' hi ~~~~~ "ho 013) act m 'h" stca<l except in >is11tng 
rrspmr• a•~d 1 1111: appeal , the sal:lr) of such rleput) to be 
fl~ b the ~ .. prcscntatne• "' convention a-sembled lie 
·~II o~ the fint Monda) of each montll. tik .wnh the c~nt~ 

• u~nuzcd and \erified statem<"nt ol his actua an 
aU<htor an nse mcurred dunng the prcviou· month '" th~ 
n..ct:$s:<r) expel hiS official 1fut e< wit bin h•s count), and such 
pcrforman~':_ 1°1 .. _ d l>y the count\· board of suJ>en~~rs out 
cXJIC'nSI"$ Sna "" pal ' 
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of the county fund, but the total nmount • paod for any one 
)car sh:lll not rxceed the sum of t\\O hundred fifty dollar-. 

Under the pro•isoons of this ~tatutc, a rusonable doscrt>tion ·• 
\'CStcd 111 the supc rintmdent as to "hen and the number of tim(s 
hr will vtstt the ~SChool- of the count) nn<l expense, '<l incurred 

•hould '" allowed. 

L'nder Sr<tion 2794-a, 1913 ~uwtcnoc·tlt to til(' Cudc, pertaonmg 
lCI con~lid.tte<l 'chool dt>tricts, one ol tlw dutic, enjoined upon 
thr t·ounl) Mtpcrintcndclll i• the approval of the JWlitlrln asking for 
•orh con!«•hdation, and it " oul<l be proper for him to view the ter­
ritor> whoch tht•)· propo'c to includt \1 1thin till' lk>Undarie. of such 
di•trict if ht d1<l n!Jt h•we knowle<lge of the cundot iooh "ithout such 
in•pecllon or t•xnmmation and all r.·a,onal>le expense t9errby ir­
cuncd would be a prc•per charge. He \\OUid not, however, have 
the roght to partocipate in a controver<) OH'r the formation of a 

ronrohcbtcd •hstroct and charge for any expense th:u he "''~ht thU> 
mcur, nnd "' ~rc therefore of the opinoon th.\t if any part of the 
~xpen included in the bill, rendered hy the supenn!t ntlrnt were 
thu• oncurrccl the) •hould not be allo"ed 

You \\ill, of cour<c, notice that hy tht• hrst .,.,·tion <JUOted hi~ 
total exptn ,. for any one yc~r 'hall not cxrcccl t11o hundred fifty 
d<JIIa rs, ( $250.00). 

J \\' SANDUSKY, 
\ssi~tant Attorney Genera' 

EXPENSES OF COUNTY SUPERINTI!NDI!NT. 

The board ol oupen-lt<>r -llould allow the eount7 auper1ut~n4tnt eJ· 
P<!DHI lor olllce otatlocery and ~ta~e. an I not to nceecl s:so In ouo 
,. .. lor upenlea ltlcuJT04 In the porlormooc ... or ht. omdot 4utlo wltblo 
tbfl eountr 

1\o\'rmber 25, 1918. 

1 \ 'r(}()I]M~n, t;mmty :\UornC'), Bloomfield, lo11a 

Dear Sor Yf•ur Jetter of the 13th on t, addressed to Attorney 
t.cncrnl 11~\nCr, has been referred to me for ro•ply. 

You ,, k for a construction from tlus dt·partmt 111 of Scctoon 2742 
nl thr Supph-menl to the Code, 1913, arul ~ertiun 2734-h, Supple­
mental Supplement, 11 ith reference to the cxpenst·s of the countY 
•upcrintendtnt "hich the board of supervo~rs \\Ould be authorized 
tn allo11 and pay. 

01'1:-iiOS:i RELATl::\0 TO SCIIOOIP'! \:o.;n ll<'HOOL TEACHERS 4U 

:-.ecuon 27 34-b provtde; a; follows: 

1 he count) .uperintendrnt. 11bo nuy be ol either -ex. -hall 
be the holder ol a rCJ:u~r fiH,.)rar Mate ccrtilie2te or a life 
d•J•loma, and ,hall ha1e had at lea 1 h1c )o::tr•' experience in 
tca<hmg or -uperintending, but this prO\tsion a• to expcn­
t~ce 'hall not apWy unul S<1>tcmbc-r hr•t. nmctern hundrrd 
Mghtt·cn, provided that !Ill) coUnt\ "l"'nntentlent of 'chool• 
null •t·r"ing ,hall L.: oiiTmed rhgthlc· to rrappomtment or re­
•·kcoion under thi, act. rtw <'c>UIII) superintendent shall. un­
olt 1 tht· direction of the sup~rmtt·ndt·nt of ))ublic instruction. 
•t·n·e as the organ of cnn.mnni,·ation ht·twt•en the department 
nf puhlic: in;;.truction and the 'a rima nllkt·r, and in-.tructor-. 
on his count\', and shall transnut or olchvcr to them all book~. 
pantphlt t-. ~ircular. or commumcntiun• de-<igned for them. 
Uc h.\lt \'hit the different schools in hos <tiUilt) at lea>t once 
durn~~: the >ehool )tar an• I al~ "hen rcqucstcd b~ a majoritY 
of the dtrector, of am school cor1>0rallon He •hall al-o, at 
the re<JU~t oi the 'u~rmtendent uf pubhc an•truction, ,;,II 
and report upou such school5 as n ) be doognatrd. He may 
appomt a tlcput). ior "hose acts he 5h.•ll be rr"pon-oblt, and 
11 ho mav ::ct m h•- •tead except on vos1tong ~hoots and trpng 
~ppeals: the .alary ,,f such do')>uty to he fixed by the reJ)re-
entatius m con\'cnuou as tmhh·d lie hall. on the hrst 
~lond~\' of each month. tile 1111h thr wun11 nudnor an item· 
llt·cl noid \'erified statement oi ho~ ltClnal and nece"ary ex· 
I"'"'"' oncurred dunng th<• prcllou nmnth on the Jlt'rformam·r 
of l11s official duues wothm hos nmnt), and such expense' shall 
ht• pa1<l hy the county hoar<l of •upc·n·• nrs out of the county 
funol, hut the total amount "" paul fur 1111) one year for sud,• 
purpo ,., shall not cxccc•l thr 11111 of 1\\ll hundred fifty dol­
lars 

Sc-ctoon 2i42 declares: 

He hall rcccilr a .. ,tar of t\\c vc hundred fift~ dollars a 
, ca•, the expenses of nccc ~r) <>ffitt stationer)' and Jlc>'tagc, 
and th >se mnorretl m attendan< c upon mrctmg< called by the 
upenntcndent of pub JC mstruchon, rlatms thercf~>r to be 

n ~de'" .enficd statement filed \\oth the rounty a~~tlotor, "ho 
IL•Il ,Jra\1 ho< \\arrant UJK n the county trrasurer tht·rdor. and 

the boar.! of <UJ>tn·o or< rn.,) allo\\ hom such further •um by 
'"" nf c:ompcn~auon a< nta) '" /" 1_ and proper. PrQVJded. 
h 0\H"Hr, that from and afto r I 11 hrst day of Scptem~r, 
nint·tt·t·n hundred fifteen. cmmty bUJ>t·rintt•ndents ~hall rcc:~ove 
tlw following <alary. payable. ononth.ly, and th~ rcprc<cntallve' 
of tht· school coq>oratimu 111 o <SH•Il m~y allow them 'uch 
furtht r sum bl' w:w of comj>M•nuon as may be JUM and 
proper. lie shall receive n salary of fiftern hundred dollars 
n )'C:lr the cxpcmes of nee• ssary oflke statiOflery and JlO'laJre, 
and those mcurrcd 111 attendance upon mcetmg• called by the .. 
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•upcrmtentlerH of puhla; in•trn tion; claim< there.for to b. made 
b\ \errfi~d ctatcmrnt~ fih d wrth thl' 'ounty auduor. who <hall 
clraw hi warrant upon the ,ollnt) trca-.rrer therefor. and the 
ho:ml of <UJI<'" '"'" Ilia) alloy, hmr <uth further 'um by Yoay 
.,f .-ompcn5."1110n a• 111:\) he ju•t nnrl proJI<'r. 

II) coroparrnf: the 1\\0 •rctrons JU t quotr-d rt "ill be found that 
r:.ch pro• ul~ for a cpecrfic: •la•s of e..'liCII5e5 and that the two do 
not conRict. ::-ecuon 2742 allo\\ s for offire stationery and po•ta~:t 
and su,h o;prnscs n ar•• mcurred m au .. ndance upon mcetin~• 
called h) the ~uprrmt<rhlrnt of publrc m•tnro:tion. :'\o lirrit IS 

pbcrd upon the amount cxc<pt tlut the) mu-t he ncce--af) ex­
pen c• !-CCII< n 27:\4-lr nlloYo • m adthtion to tho-e nlcntiontd in 
!'rt"tion 2742 actU31 surd ncet"S!.~ry expenses of the c<:.unty sJP<T­
intmdtnt rm urrt•l 111 the perform rncc of hi- official duties within 
the C(Junt), uch s m ''tSrtmc the school, and the like, bJt 111 

110 ncnt to exceed the sum of tYoo h11n•lred fifty dollar~ ir any 
""" Hal Such ,.,lK'Il '" nn·. of conrse. in addition to his regular 

!<alar). 

"111<' abo\"<' con•trn ti••n !Ct·m• to 1 ... ,, fair and n•a<;Onable one to 
g'I\C t}W t;:t1tttr,r) pro\ 1~101\i Ill Cl\ll'!i.\IUU 

W. R. L KENORICK. 
A"istant ·\ttorney General 

SCH OOL EQUIPM ENT. 

t•urnlturt'l and equlpm•nt for •thoolt ol1ould be paid for from the scbool 
h01ue lund. 

September 28, 1917 

\1 X\\tll \ 0'1\rien ( onnt) \ttorne~, ( h~alOu•l. lo\\a. 

lJe:~r S r. Y11ur mqurr) of the 19·.h rnst., addres•ed to the at­
l<lfiiC) ~:~:neral, h.~• ht<-n rtfcr~d to mr• lor reply. 

) ou a k an •ub tam:~ Yihcther or not an rndeJI<'IIdent rural school 
d1 tnct bo.ud ran rs ue school warrants not to exceed $300.(0, for 
th< pa\ment of ne\\ seat<, a furnace and other tquipment nett>-ary 
to complc:tc a ne\\ schoolhouse, and 1f so upon -..hat fund the 
order should b. dn 1\'D-

A umrng that a : prclrn11nary proccedmgs were recular and as 
prO•'Ided loy law, a d that the builrling 1tsclf has been ~leted, 
lea•iug on!) the ~ rpment unpro, <led for, it is our opinion that 
the board has po • : to equ•p 11 -..rth seats, f':'rr.ace and the like 

.... 
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and authori•e the l•rt·~ident of th~ bo.~rtl to.> dray, an order upon 
th~ trc:.•urrr of lhe sch•><•l <li•tn~t to be paid out of the "school 
h®•t' fun<l; prm'l<ltd, hoY.c\fr, that there is enough money in 
that fund to cover the or•ler . 

'I hert is no proviSion tn our •tMutes authonzrng independent rural 
school dr<trict hoartb to contract debts for furni-hu1g schoolhouse,, 

\\ e behc•·c the board \\oul<l lu•·e authority to draw an order 
for the p3) me11t of a dul) audrtecl cl:um for the above purpose, 
amounting to $.10000 under the ronditiCn' abo>'<' oct out. 

\\'. R. C. KE:'\DRICK, 
A-si,tant Attom~y General. 

AUTHORITY OF THE COUNTY SUPERINTENDENT OF SCHOOLS, 

Tbe OOUDl7 IU~rlnt•nd•Dt ol ltboola bru autborlty to IUe lllform.&Uon 
~~~::~~.:.~·:~~~on of oettton !SU•, oupplement of ltll. relatlnc to rom 

February 27, 1918 

Tom lloynton. County ,\uurney, l•orl."it <.:ity, Iowa 

lkar Sir: Your ft'flU<'Sl inr th~ nprnion of this department on 
the followrng tfU~'tiun has hew referred to me for attention. 

Youa•k: 

\\hat i, the t·un<tnt~trun of yonr department on Section 
2!UJ-a t;<ken in '"nm·•·trnn with 2l>23-1, as to the proper en­
fnrrenrent of the cwnpulsory srhuol :mendance law? 

! Jur. county wprrint< nd•nt has filed cumpbint ch.1rging a 
vrolatrun of the pm' isions of 2$2J-n. without having been 
authnrtud "'' tn dn hy the presrdmt of the l><:hool board, 
thr~ctor, or truant on.,~r (,entkmen appt.rnng for the defend­
ant h.rvt• runvc~l tfr,nu s:~l on the ground that 2823-f ;, ex­
dll•iH• and tl~rl no one has nulhonty to file such complaint, 
unlt•.ss the complulll shows th.~t they nrc eirher president of 
the bo:wl uf school director , school drre.:tor, tnunt officer, 
or duly nmhorizrd by action of the board C<1 make and file 
com{.llaint. 1 h1s dvcs not appeal to me as b.ing the intent, 
nr \\Ordrng of 1he statute, but would very much like your 
opimon thereon 

SectiOn 2823 n of the 1'113 !:>upplemetll to the Code provides, 
rn part. as follows: 

\n) person havmg control of an) chtld of the age of .even 
to stxteen )tar< inclu ive, rn proper physical and mental eon­
dtllon to nt1<:11d school. shall cause such child to atte11d some 
puhlic, pri\'lltt; or p:.rochtal school, where the common school 
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hranchu ul rcarhng, \Hiling, pdhng, arithmetic, grammar, 
.:eograt)by, ph) ~to log~, and Unttcd State' hi~tory are taught, 
"r tu atttml upon e<JUI\OIIent instructiOn by a competent teacher 
clstYoher" th.~n schnol, for at least twenty-four con,ecutive 
school \\L"eks in each schor•l ~car, commencing with the fir,: 
\\ m ol 5Chool a her the fir•t day of ~epteml>er, unless the 
l>oard of ~Cltool directon ~hall detem•ine upon a later eate, 
"'htch date shall not be bter than the tir<t Monday 10 Dec­
t1nber; but the board of Khool dtrector' m any city of the 
first or second class lila\ require attendan.:c for the er.t•re 
time the choc>ls arc m se;; ton 111 an) Khool year. • • • An~ 
versoo \\ h 1 shan VIOlate the pro\,sioo' oi thi, 'ection •baU 
be ~"Utlt} of a nnsdemeanor. and upon con\'lction thereof •ball 
pay a fine of not l~s than three dollar< nor more than twenty 
d<:>llars, for each offense. 

'I he p:art• quoted of the foregomg sectu>n make it the duty of 
the person ha\lng the cc.ntrol nf a ch•ld between <even and six­
teen years of age to require turh child to attend school for at lea~ 
twtnl)·four consccull\e •Hck• 10 each school year, and it is fur­
ther provide•! that an)· person "ho ~hall violate the provi•ion, of 
the section sh.1ll he guilt) nf ,, rnisdemc:uwr and ,hall be punished 
a~ therein pro\'ult-<1. 

'!'his •ectinn dearly <ll'fin~s a puhloc offen.c and provides for the 
puni,honent of the p<r&oll guilty thereof. It i,, in and of itself, 
cMnf>lt·tc and an>· dtitrn of the •·nmmunity may institute proceeding> 
therenndcr. unless thr right· or pri,ilcge so to do is abridged or 
denied by Jnnu· otlwr pro\ isi •n of thr statute. 

St-<:tion 2!!23·f of the act i1 a~ folio\\~: 

It shall be the clutv nf the •hrt>ctnr or prc<tdtnt of any board 
of dore<'tors, or an) truant ofkrrs app )lilted by 'uch board 
uf dir«turs, to tnfor,·c the l•ro\lstooh of thi' act, ~o sue for 
:mel rt'C<o\l r the J>elllllllc h~rcin provided, and to in,titute 
<TUninal prOSL'C\IIIon a~,~unM any person vtolatinl{ the prO\i· 
aions of thos nr:t, and any such officers neglecting to do <0 
"uhm thirty da) alter a \Hillen notice ha< bem served llpon 
hom b\· nn) ctllzn> of l':llfl dt<tnct, or the county ,uperintend­
ent of the county \\ uhtn "htch the offend in!{ per<on >hall 
resode, shall hun ell be hable for a fine of not le-s than ten 
dollars or more than n•ent) dotlars for each offense. 

The for~mg section make.• 11 the duty of the director or p:e,i­
dmt of nn) boord of duectors or any truant officer appointed by 
the boord of dtret:tors to enforce the pro\I.,OOS of the act, to sue 
for nnJ reco' er the penalttcs therdn provoded, and to inst-tute 
crunonal prosecutoon ngam t any peuon ,;olating it- provi,ion •. 

Ol'tSIOSS llt:t~\TINO TO ~CIIOOI.S A:\0 SCHOOL TEACHEilS 4" 

In effect •t i• n•~•le the ~l>l'<'tal dut)· of the offi~er or per~on~ de,ig­
nated to ~nlor~<· the pro\1,1011' of th~ act, and the question \'try 
113turally art!le<, i• the duty thu enjoined exclu•ive? In 01her 
word•. does the enJnuJmg or conferring oi the obligation or power 
to enforce the pro\i ions of the art UJ)Qn a certain per>-On or per­
sotu, pr~lurit• other peroons from lodgmg complamt- or in,tituting 
procec:dmgs for tlw \iobuon of n cnmonal ,tatue? 

~tton 49<J of the 1913 "upt~onent to the lOde, make, it the 
duty of the shentT to 

file infom.auon• agamn nil ~~r-on> .-ho he kno"'· or ha• 
reason to bt-lie,e, haH· \iolated the bws of the >tate, 

but \\Ottlcl :ut}One have the temcr&l) to daom that another pef'on 
might not tile mformations or tllStttute procttdmg, in all such 
rase , pro\fd<•l uch person posse sed the ncce"ary knowledge or 
mfonnation to enable hom to \<rify the formal complaint? 

The general puhlk os mtere>ted 111, and very properly concern> 
tt elf about, the edurntion of the youth of the land. For such pur­
pose t;\xc, <~re It-vied and 'nst cxp<:n>e in~urred in order that edu­
catwnal fac•htic< ma} be plarcd \\lthiu the reach of all persons, 
hut notwithstanding .urh fact, it i• quite a common occurrence for 
parenu and nth~r pcr>ons havmg tht· cu,tody and control of chil­
drt·n of prnpcr 'Ch<x>l agt• 1<1 fail and nel(led to perform their duty 
111 thi> rcspt·~t. It is al'o a matter of common knowledge that 
vtnlatlllnS of law' of thi, kintl and character are tolerated and 
pt•rnlltt~d tn tn.my re:~s >n;ohl)· wdl regulated communities for the 
n·:,.fln and upon tht· thrnn th·H many p<·oplc do not like to meddle 
or conrrrn thrnt,rlv« about "hat ~& l<moerl. "other people's busi­
ness" and hcnc:e till' leg• l:.ture th .ught it \\ ise to make additional 
provismn for th•• to•foreemtnt of tins r.orticular law, by authorizing 
the crnph>)mrnt of a truant officer as \\dl as noquiring school direc­
tors to see to thl' enforcement of the lay,, but the enjoining of this 
dut) U!>On th se particular persons should not be held to prohibtt 
or m an) mannu abridge the nght of 111) cohzrn of the commumty, 
pos <S ed of the net:e!UI) fact<, to lile mfornutions and imtitutc 
pr~edmgs for enforcmg the law and pun •hmg those guilty of a 
VIO!~tion therrof, noel I am, therefore, ,,f the opinion that the coumy 
supenntendent had the r&ght to lile the inf rmat10n in quCJtoon. 
nnd that the motion to dosml!s shoul•l be o\·erruled 

J. \\' SA~OlJSKY, 
Assostant Attorney General 
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T ITLE T O SCH OOL H OUS E SITE. 

1. When the city limits are enlarged, taking in part ot sub-scb 
trict, Utle to school bouse site remains In sub-district until awardedoot 1 

die· 
district. · o new 

2. A sub·school district can acquire real estate by prescription. 

March 4, 1918. 

H . J. Ferguc;on, County .Attorney, Tama, Iowa. 

Dear S1r: Your inquiry of the 15th ult., addressed to the at­
torney general has been referred to me for reply. 

You state in substance that a sub-district (school district) in the 
y~ar 1867 erected a schoolhouse upon an acre of land in that dis­
tnct, but no record can be found of any conveyance from the owner 
to the school district; that in the year 1917, the independent school 
district of Garwin. '':as automatically enlarged by the enlargement 
of the corporate hm1ts of Garwin, which took in the schoolhouse 
and .acre of land in the sub-district. This property has been used 
contmuously for school purposes up until about six months ago. 

You ask: 

1st. C.·m the independent school district of Garwin sell this 
acre of land and give good title? 

2d. Can a s~b-district (school district) get title to land by 
adverse posse-.sJOn ? • 

The questions which you ask are not entirely free from doubt, 
and have probably caused more trouble to school districts than any 
other feature of their duties as such. It has heretofore been the 
policy of this department to advise school districts to contest the 
~atter.in court and obtain a definite ruling from the supreme court 
1f po~s1ble. There are so many different features to your questions 
that tt seems unwic;e to attempt to give an opinion that would apply 
to every angle of the case. 

However, in dealing wilh the question o£ the disposition of used 
schoolhouse sites it is imperative that we start with the considera­
tion of Section 2816, Supplement of 1913, which reads as follows: 

In a!lY school district wholly outside any city or incorporated 
tow1~, Ill the case of nonuser for school purposes for two years 
~ontmuously of any real estate acquired for a schoolhouse site 
1t shall revert, with improvements thereon to the owner of 
the tract £r:om 'Yhich ~t was taken, upon 'repayment of the 
purchase pnce wtthout mterest, together with the value of the 
Improvements, to be detet'mined by arbitration, and upon such 
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·ment the :-chool corporation ~hall make formal conveyance 
pay tiCh owner. During ib the the owner of the right of re-
to ' . . I h . ver-ion shall ha,·e no tntere~t Ill or contra over t e premtses. 

)
• "ill notice that the ;,ection ju .. t quoted applies only to school 
Ott • • d th 

dt•trict.; "holly outsi~e of a~y ctt ~· or mcorporate tow~, s? at 
untc~~ the <-chool site 111 quest1on sttll belongs to the sub-dtstnct the 

above section will not apply. 

It is the general rule that in the c,·ent an incorporated city or 
t \\O enlarges its city limit~. ~uch act automatically enlarges the 

1
? its of the school corporation within ·that l'ity or town, and takes 

• 1~hat part of the rural district now '' ithin the enlarged city limits. 
1~ut whether or not the school corporation within the city limits 
thereby acquires absolute title to all school property formerly located 
in that part of the rural district now within the enlarged city limits 
would probably depend on Section 2802, Supplement of 19 13. 

Section 2802 aforesaid provides in substance that whenever there 
i~ a change in the boundary of any school corporation, the assets 
and liabilities of the. old corporation shall be equitably divided. 
Under this section it has been held that the schoolhouse and all its 
belonging:> arc the· property of the original district until awarded 
to the newly formed district, as provided in said section. See d is­
trict Township of Franklin vs. Wiggins, 110 Ia., 702. t:nless the 
independent district of Garwin has complied with that section there 
might be considerable doubt of its right to sell the land and be­

longings. 

Again there might be some question as to the power of the in­
dependent district of Garwin to convey an absolute fee simple title, 
C\en though said district acquired the ownership of said property. 
If the site was originally acquired by the sub-district, then the sub­
di,trict acquired title subject to the right of the original owners to 
a reversionary interest, and that interest could not be diverted by the 
independent district of Garwin afterwards acquiring the site from 
the sub-district. Furthermore, when this section was originally 
enacted it immediately followed Section 2815 of the Code which 
pro\·ides for the condemnation of sites when the same could not be 
purcha~ed by agreement, and it is doubtful whether the present sec­
tion applies in any case, except where the site was procured by con­
demnation proceedings, especially in the event the school district 
owned the site at the time the original section went into effect. 
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You can therefore see how badly complicated this question reaUy 
is, and how impossible it is to proceed with any degree of certainty 
until the supreme court has finally passed upon the same; so that 
we will advise you, as the department has heretofore advised others, 
to contest the matter and try and get the question definitely settled. 

As to your second question, it is well settled in this state that a 
school district may acquire title to a schoolhouse site by prescrip­
tion, and this will apply to a sub-district. See Independent District 
of Oak Dale vs. Fagen, 94 Iowa, 676. 

W. R. C. KENDRICK, 
Assistant Attorney General 

OPINION RELATH\G TO SUNDAY CLOSING. 

SUNDAY CLOSING LAW. 

The Sunday closing law discussed. 
May 18, 1917. 

To the County Attorneys: 

Dear S1rs: Numerous inqumes have reached this department 
with reference to its attitude toward the enforcement of what is 
commonly called the Sunday Jaw, being Section 5040 of the Code of 
1897, and with reference to what is·and what is not a violation of 
this Jaw. I deem it proper, therefore, at this time to write you 
with reference to the matter, and as to the policy of the department 
of justice with reference thereto. 

T n this connection, I first call your attention to the £act that the 
republican platform upon which the law enforcing officers of the 
state were elected, provided: 

\\' e stand for the vigorous enforcement of all laws and un-
equivocally pledge our candidates to that policy. . 

(;overnor J larding, in his inaugural address, delivered before the 
members of the Thirty-seventh General Assembly, January 11, 1917, 
said to the members thereof :. 

You will be responsible for the existence of every statute 
which shall be in effect when you adjourn, and as full~/ so a.s 
if )'Ott had ruacted it origi11ally. 

The question of law enforcement rests primarily with this 
legislature, for, so far as it lies in the power of this adminis-
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tration, 110 ofjicrr slrallus~trp tile Po_wcr of repeal, b_v i11aclion, 
or resol-.!c any dot~bts agamst the 'ZVISdom or ·virt11c of any law 
which shall remam upon the statute books when you shall 
have adjourned. 

Section 301 of the Supplement to the Code, 1913, provides: 

It shall be the duty of the county attorney to diligently en­
force, or cause to be enforced, in his county all of the laws of 
the state, actions for a violation of which may be commenced, 
or prosecuted in the name of the state of Iowa, or by him 
as county attorney. 

Section 208-a, Supplement to the Code of 1913, provides: 

It shall be the duty of the attorney general to exercise sup­
ervisory power over county attorneys in all mailers pertaining 
to the duties of their offices * * *. 

Section 1180 of the Code of 1897 provides the oath.of office taken 
by the attorney general and the county attorneys of this state, and 
is as follows: 

I do solemnly swear that I will support the constitution of 
the United States and the constitution of the state of Iowa, 
and that I will faithfully and impartially to the best of my 
ability, discharge all the duties of the office of-as now 
or hereafter required by law. 

A careful reading of the platform under which the people of the 
state returned the largest majority in favor of the candidates of 
the republican party for state offices ever returned leaves no ques­
tion as to what the will of the people of the state generally is in 
regard to the program of law enforcement. 

The statement made by Governor Harding in his inaugural ad­
dress, as above set forth, can leave no question as to what the atti­
tude of the law enforcing officers must be, not only as to the la.ws 
passed by the last General Assembly, but as to those enacted by 
prior general assemblies which were left upon the statute book. 

The statutes covering your duties as county attorney and my 
duties as attorney general, and the oaths which we took leave no 
question as to the duties and responsibilities which devolve upon us. 

Soon after I took my oath of office, and before the legislature 
co~vened, an appeal was made to me as the attorney general of 
th1s state by certain of the laboring classes and also by those in­
terested in the enforcement of the Sunday law from a moral stand­
point, asking that the law with reference to Sunday closing be 
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enforced. I declined at that time to undertake the general enforce­
ment o£ the Sunday closing law, first, because there bad been no 
general effort made to enforce the same for more than fifty years, 
and second, to begin a general program of law enforcement where 
the statute had remained inactive for so many years and violations 
of the same were being indulged in as a matter of course would be 
un necessary when the legislature was to meet within a very short 
time and thev could ha~ an opportunity to reconsider the law, and 
repe~l or make any amendment which they, as the representatives of 
the people, in their judgment might deem best. 

The legislature attempted in good. faith to repeal this law and to 
make some modifications of the same. The senate passed a bill 
providing for some changes, but the house failed to concur. 

I was interviewed by members of the legislature, both from the 
senate and from the house, as to whether it would be the policy of 
this department, if the law remained unchanged, to undertake to 
enforce it, and it was made perfectly plain to them that unless the 
law were repealed or modified, an honest effort would be made to 

enforce it. 

It may be that in attempting to enforce this law, we shall be the 
subject of cri ticism. However, that may be, our duty is clear and 
even though it may bring unpopularity, that must not cause us to 

shirk our duty. 

I call your attention to the fact that in many instances the en­
forcement of this law is the only protection the laboring classes have 
against the unreasonable requirements of their employers. The fact 
that both organized labor and unorganized labor have appealed to 

this department to see that this law is enforced, shows that our 
willingness to do our duty is the only protection they have. Sun­
day is the only day when the laborer may be with his family, his 
only day of rest, and unless we do our duty in this respect, they 
will, in many instances, be denied these rights. The men who were 
the representatives of the people in legislature assembled, failed to 
modify the existing law, and by their acts practically re-enacted 
this law after having been informed that the laws which remained 
upon the statute books at the close of the session, and particularly 
this law, would be en forced after the adjournment of the legisla­
ture. 

T he situation as it exists is not one for which either of us is 
responsible. This was not done in a corner. The governor in his 
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inaugural address at the beginning of the session informed the leg­
islature that they would be responsible for the existence of everJ 
statute which should be in effect when they adjourned, and as fully 
~0 as if th~y had enacted it originally. He further said: 

The question of law enforcement rests primarily with this 
legislature, for. so far as it lies in the power of this adminis­
tration. no officer shall usurp the po~~·er of repeal, by i11actio11, 
or ruol'l•r any dou'Jfs against tlzr 'Zl•isdom or virtue of a11y law 
which shall remain upon the statute books when you shall 
have adjourned. 

I 11 \'iew of this situation, I feel that the people whose represent­
atives these men were, can not justly criticise the law enforcing o"f­
ficers of this state for a conscientious effort upon their patt to en­
force this law, or any other law. 

This particular law was not overlooked by the legislature, but it 
was discussed, its repeal attempted, amendments attempted, yet 
notwithstanding its agitation before the legislature, they adjourned 
leaving it the same. What can this mean other than the deliberate, 
intentiona l, direction and instruction of the representatives of the 
people to do the thing which the governor said should be done? 

The people expect the rigid enforcement of the law aga\nst mur­
der, arson and the various other crimes against society. I do not 
believe the people of this state are willing that the law enforcing 
officers shall select what laws they desire to enforce, determined by 
their own personal likes and dislikes of the Jaw, nor do I believe 
they will permit their law enforcing officers to repeal the laws en­
acted by the legislature by "inaction," in other words; I do not be­
lieve the people of the state are willing that the law enforcing officers 
"hall decide what laws they will enforce and what laws they will 
"nullify by inaction." A man who is elected to office may be op­
posed to the laws which affect the liquor traffic, or laws respecting 
crimes against womanhood, and if he is permitted to determine what 
laws he will enforce, and what laws he will not enforce, such officer 
could completely nullify the will of the people as expressed by the 
legislature. 

I shall not attempt at this time to enumerate the things that are 
forbidden by thi!i statute, but the supreme court of this state has, 
within the last three years, made two pronouncements upon this 
statute, one in the cast of State vs. Warne, 147 N. W. 205,.in which 
they ~eld it unlawful to operate a moving picture show on Sunday 
as bemg labor other than that of necessity or charity; and the other 
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in the case of State vs. Linsig, 159 N. \V. 995, in which they held 
it unlawful to operate a barber shop on Sunday, as being labor other 
than that of necessity or charity. . 

In discussing this statute, Judge \V eaver, who wrote .the opinion, 
said: · 

Appellant claims that the statute. when properly construed, 
forbids Sunday labor only where the act charged offends or 
disturbs the peace and good order of society. * * * The Iowa 
statute inhibits any labor on the first day of the week * * * 
except works of necessity and charity. * * * T he language 
of Code Section 5040, is neither obscure nor ambiguous nor 
doubtful. Il makes it unlawful to do any labor on Sundav, 
save only works of charity or necessity. * * * The excej)­
ti6n provided by the statute fo r works of necessity and charity 
is made in somewhat general terms without specifying what 
works are of that character. It could not be otherwise, for the 
demands of necessity and charity are ever varying, and the 
same act which may be a work o f necessity or charity on one 
occasion may not be properly so called on another occasion; its 
character in that respect depends upon the peculiar circum­
stances in each case. I£ the accused person makes the point 
that the work done by him was an act of charity or necessity 
th~ record may or may not be such as to carry the question to 
the jury. It has been held as a matter of law that the ordi­
nary work or employment of a barber is not a work of charity 
or necessity within the meaning of the Sunday Jaw. * * * We 
hold that the labor prohibited by the statute is neither expressly 
nor impliedly limited to sucb as disturbs or tends to disturb 
the public peace. * * * It is not necessary for the court to 
consider or designate the particular purposes or reasons in­
fluencing the mind of the legislature in enacting the statute. 
It is enough to know that such regulation is one which may 
be lawfully and constitutionally enacted, and this has been 
settled over and over again by the courts of last resort. both 
~>tate and national. * * * If il was intended to classify the • 
various kinds of labor, prohibiting some and excepting others, 
it may be that a specific enumeration coming within the in­
hibition, or the specific act or acts denounced by the statute. 
would be necessary, but when all labor is forbidden 110 more 
specific description is 11rcded to convey the meaning to a 
111i11d of ordinary iutelligcncr. The exception provided by the 
statute is applicable to any and all kinds of labor which arc 
shown to be either necessary or charitable. :rhere is no chance 
for mistake or misconstruction on the part of any citizen hon­
estly desiring to obey the law. 

In our judgmcPt, it was well said by the court that "there is 
no chance for mistake or misconstruction on the part of anr citizen 
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honestly desiring to ~bey the law~" bot~ as to .the letter and the 
spjrit. especially is thts true at thts parttcular time; when we are 
hearing 50 much of the ~a~rioti~~, of our citi:enship .. :ve believe 
as good, patriotic, Jaw abtdmg ctttzens. they wtll be wtllmg to obey 
and observe the law as it was enacted by their representatives in 

legi~lature assembled. 

I am asking you as a part of the department of justice of the 
state of Iowa to do your duty in this matter, the same as you would 
in connection with any other law. I shall at a later date furnish 
vou an opinion relative to various questions which have arisen in 
~onnection with the enforcement o f this law. 

S UNDA Y BASEBALL. 

H. M. HAVNER, 
Attorney General. 

Sunday baseball ls not prohibited by the present statute unless lidmls· 
afon Is charged or parties so engaged disturb worship or a private family. 

Cities and towns do not have right to provide penalties for crime 
punis hed by state taw. 

March 27, 1917. 

Frank C. Lewis, County Attorney, Mt. Ayr, Iowa. 

Dear Sir: The following is a copy of a letter received from VI. 
S. Monger, mayor of Benton, Iowa: 

As mayor of our little town, I have become very much in­
terested in the discussion of the repeal of the so-called "Blue 
Laws" of Iowa. and of their present application. If not in­
truding too much upon your valuable time, I should like a 
little information .on the subject for my guidance in my of­
ficial duties, and therefore respect fully submit the following 
questions: 

I st: \\' hat section, or sections, o f the Code constitute the 
so-called "Blue Laws?" 

2nd: Is the playing of base ball on S unday a violation of 
said laws, as at present interpreted? 

3rd: Has an incorporated town the legal right and power 
to pass and enforce ordinances, placing restrictions upon such 
amusements, beyond the lim it of restrictions placed by the state 
laws? In other words: In case the state of Iowa's laws as 
at present interpreted do not prohibit such amusements on 
Sunday, has an incorporated town the legal right and power 
to. p~ss an~ enforce ordinances, establishing such prohibition 
wtthm thetr corporate liJTiits? 
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In answ~r to his first question. the so-call~d blue laws are found 

in Set"tion .)().10 of the Code of 1~7 

In ans\\er to his ,econd •tuesbon, 11 1< the hnldin~:: of this depart­
ment that the playing of ba•eball on :O.unda\ i, not a ,·iolation of the 
la\\5 a• thrv txll>t al the preMnt tun~. nnles~ there is admi•sion 
charg••cl, or the conduct ,,f the partie. tng.agrd in the game is such~· 
to dosturb a worshippin~ a<-embly or private family. 

In 81"wrr tn his thirrl <tu~•tinn, a rity or town does not ha •e the 
right to provide pen~ltir, fnr ,Ill~ cnm~ where the same is prn­
'·ide<l hy th~ s tatuti'. , \ < to any matter \\ hich the present law doe, 
not prnhtlnt, nr provide a penalty, a c tt) or town would hare the 
legal right and power to pas- and enforce or<hn~nces establishint such 

proh1ln1Jon within it• corporate hmits. 

\\'t· l~a•e v.rittcn the nJa)Or that w•· woul<l take the 01atter up 
through )Oil, and that )Qtl \\ould adusc hm1 rn the OJatter. 

II . ~f. HAV:\ER, 
Attorney Citneral. 

Ill' IN 10:\S RI~I .\TI :\<; TO TI ll~ S'l \TE BOARD OF 
Ef>liC..\TICl:\ , ' 

lXPENSES OF STATE BOARD OF lDUCATION. 

DIKUUion or mauer o! lncurrlnr: travtiiDI OXP"IlR11. tte, or tbe Stat 
ll<lard ol Edncallon 

March 16, 1917 

Stlll< llo.,rd of Education, State !louse 

lu·ntl~mm \'our fil\or of the 7th 1ru1tant :tddrc -e<t to the at-
lornr) grn~ral, rrlatm~ to 1he t'XJ~n c nt"C<HIIIIS of member, of the 
~tate l•>r•r<l of t·duc;uiou and ht nee cnntnull<~. h:t- heen referred 
to tnl' fnr :.U1S\\c:r. 

In \our lctt<r you a•k tlw opto1on <>f this <kpartmcnt upon the 
fnl!<1w ing <jlll'Siion' : 

I Unde-r the ~en~l'lll powers of th< bo:lrJ of e•lucat1on, as 
mnferrcd ) '-'ec!lon four d the ct f the thirh-third general 
ns<m1bh and Sect1on eleven of th~ :me act, -ha, the bo:lrd 
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amhonl\ to authorize th~ 1'1)11l<'nt of ~crtam cx pc:n«:, of 
n em~r- of the board of educatiOn and mem~rs of the finance 
committee for trip' out<idc the state> 

2 Whether the c:xpen"'~ mcurred it\ a commillee ce>nsi,t­
n~: of thrt'e memher' of the bo.ud of ..ducati<•n ~nd one m~m­

b .. r of the finance- commutec: appomte<l to ,i,it libraric:' rl'­
ca~tly erected were properly authorized and paid 

' \\'heth<r tht• l 'J>ell<~• of tn• mht rs app<llnlcd tn a !lent! 
u•·'l!utional confcrcnrt·' ami Ill<' likf, .tnd to t·nnft•r with can­
tli<lates under COII<idcrnti{ln fl<r ;tppoinllll~ll!, wrre prOI'I(!r)y 
authorized and paid. · 

J \\ hether ir i' m·n·ss:a•r lu oht.1in the l'On,ent of th~ 
executive council before making such authori:tation,, 

In rq•ly tl r to thi> dcpartmelll ha• tn •a) · The state 1>-.>ard of 
eduation was created by Chapter 170 o f th~ acts of the thirty­
th rd Cfficrallh'embl~. Section four of ~1<1 act defin~ the pol'er< 
and duti<'S of said board and ruds as follows : 

Ill• ~llltt M:ird of edurntton lull ha\e rKmtr to elect a 
pre•idt·nt from the:r numlx'r. a prC$i•l(nt ant! trea•ur~r for 
nch of "''id educatiou,,l in,aitulion• anti profe«or-. in~truc­
ton, officers, and employes: to fix the c:ompen.,,tion to be paid 
to <uch officers and empl,yes: to mak•· rule• and reJ::Ulation• lor 
the government of said ~chooh, not inconsi<tent with the law• 
of 1lw ''"":to mana!!<' and rontrol tlw t>rot>t·rty, l10th real nnd 
per~nal, belonging to <aid rdu~ational in•titutions: to execute 
t ru,t< or other obli~ation ~ now or hrrea ftrr committed to the 
u><tl!tttiun,: tn rlirert the '"'"''"lilllre of <II appropriations the 
~:rnrral a<<embh• <hall, frnm time to timr m~kr to Mid in· 
•tii111100S, and the exven•lrturr ' f an' other m!Jnrys: and to 
,r, " h other act• a• are nrees ary and prOJl"r for the execu­
h n nl ~ OO\\tr< and tluties conferred upon them by law 
Within ten day• after the npoointment and qualification of thr 
member• of the board it shall nrJ;:inize and prc:J>.'\re tn assume 
th<' ,Jutit" to Le v~ted in faul bl)3rd hut hall not <'Xerr«e 
control of .aiel in<titutiom until It' first d v of Jt~l). \ IJ 
one thou<and one hundred nine (I /}) 

"•-ction d.-en of s.'\id act rrl:.tes to thr ~ompt"n llll nand e~pen~• 

of lhe board and read• "' follo\\s: 

Earh memhrr of 1he hnar<l •lnll he ,1llnw~•l <t·ven o)llar• 
lor t·arh d~v that hr i< ar!tnllv nn<l ,,..,.,._arily engaged in the 
tu·rform.'\nt'e o£ offtcial dutio1; nut ex• t'('tling sixt~ day~ in anv 
{lf)l' \t"ar. nnd mileagt• 01t tht rntt· or twn renu ()~.'r mile. hv 
th~ n~.ar~t travel~<! an•l prnctieahl~ rcout~. in g"iOI~ from hi 
!tome to the differ~nt in~ututi n• or to nther plac~ and in 
rrtnrnmg to hi' h<>me when on ftf!ic r31 bu5inc • ~fembers of 
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the finance. co!'"m~tte~ shall devote their entire time to the 
work of sa1d mst1tutJOns and shall each receive a salary of 
three thouo;and five hundred dollar-. ($3,500), a year. The. 
memb~r:. of the finance committe.e and other employes shall 
be ent1tled to the .necessary travelmg expenses by the neare t 
traveled and practicable route, incurred in visiting the different 
institutions, or other places in the state, and returning there­
£ r~m when on official business. 

Section twelve of said act provides for the filing of claims for 
expenses with the auditor of state. Section fourteen of !>aid act 
provides that before any expenses of the members of the finance 
committee, or other persons employed to assist such committee un­
der the direction of the board, shall be paid, an itemized and ~cri­
fied statement of every expenuiture, certified to by the secretary 
of the board, shall be filed with the auditor of state. 

Under section eleven, above referred to, the members of the 
finance committee, and other employes, were entitled only to nec­
essary traveling expenses incurred in visiting the different institu­
tions or other places "in the state." 

This section was amended by Section four of Chapter 132 of thl! 
acts of the thirty-fourth general asc;emhly by striking out the Jac;t 
sentence of Section eleven and enacting in lieu thereof the follow­
ing: 

The members of the finance committee and other employe:­
~hall maintain their official residences at the places designated 
by the board, and shall be entitled to the necessary traveling 
expense~ th<>ref rom, by the neare~t traveled and practicable 
route, incurred in visiting the different institutions and other 
place!> and returning therefrom when on official business: and 
to such other expenses as are actually and nece!'!'arily incurred 
in the performance of their official duties. 

Section two of chapter 132 of the acts of the thirty-fourth general 
assembly also provided for the publication and circulation by the 
board of certain circulars, pamphlets. bulletins and reports, but ex­
pressly required that it must secure the approval of the executive 
council before incurring such expense. 

By Section 170-e of chapter seven, title two of the Code Supple­
ment of 1913, it was provided that members of boards, commi~­
sions, departments of state or state officers, who are authorized to 
contract expense accounts or who are allowed a per diem for ser­
vices, shall file with the secretary of the executive council an item-
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ized, sworn statement of the same. Section 170-f ~f said chapter 
provides for the appro\·al and payml:nt of such clam1s. 

By chapter 7-A of Title II,. supplemental suppl~ment to the 
code, 1915, a state board of aud1t was created, to wh1ch board was 
tnn,ferred the powers and dutie~ of the executive council with 
reo:.pect to the allowance and approval of claims. 

Section l7D-s expressly provided that nothing in said section 
~hould be so interpreted as to relieve the executive council of 
:tny duty imposed upon it by law, except that of auditing and 
p:tssing upon claims as provided in said act. 

Section 170 of said act provides that before approving a claim 
or "oucher the state board of audit shall determine that certain 
conditions exist, one of which is that the creation of the claim 
i~ fully and clearly authorized by law. 

Said section also proYides that the state board of audit shall 
have no authority to authorize the creation of a bill against the 

state. 

Section 17D-u of said act authorizes the board of audit to formu­
late and publish such rules and regulations as it may deem 
necessary in performing its duties and protecting the interests 
of the state. 

\Vc have referred at some length to the different provisions 
which have been enacted with reference to the executive council, 
the state board of education and the state board of audit insofar 
as they seem to throw light upon the questions concerning which 
you have asked an opinion from this department. 

It will be observed that by section four of chapter 170 of the 
acts of the thirty-third general assembly the members of the 
finance committee and other employes were allowed traveling 
expenses only in visiting state institutions or other places in the 
!::tate. No such restriction was placed upon the members of the 
hoard of education, the act providing for the payment of mileage 
in going from their home to the different institutions or to other 
places. 

By section four of chapter 132, acts of the thirty-fourth general 
~·!'~embly, the last sentence of said section eleven was stricken out 
and a new sentence inserted in lieu thereof. The new sentence 
does not contain the restriction of the former sentence so that as 

31 , 
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tu nlllrllgt, the rn..-mhcrs (>f the hoard of ctlucatiun and of the 
finance conumttre nn· upon tht· same ba•is a111l are not restricted 
to the lin11tB oi the Matt. · 

It "ill be obsen etl, also, that h) the pro\ i•JUn~ of section ftJur, 
chapter 170, abole referred to, after r:numerating the power:> and 
•luuu .,f the board of r<lucat10n1 tt " express!) provided: • 

nn<l to d•l ~nch other acta u are necessarr and proper for 
the execution of the pO\Hrs and duties ronft·rrrrl upon them 
hylaw. 

\\ e h:ne also sugg ... ted that the hoard of audit ha, no authvrity 
to authonze the crratwn uf a lull aga•n•tthe •tate. 

It is also true that the act creattng the s tate board of a~;dit 
cxprcnl) prv•ide$ that the ex«·uthe council 'hall not be relie.ed 
uf any tluttrs tmpo•cd upon tl by Ia\\, except that of auditing and 
passing upon claims, a, pru\ ide•l tn 1ai•l act. 

A~ the tatr board ul atultt ha~ no itllthurity to authorize the 
creal ton of btlls aRain t tht• I<~ I<', such authority, in this instance, 
must eitber rt·s i•l" in the ex•·rutive counctl or the state board of 
educatiun, \\'t• ha1 e nut br;·n able tn lin<l any exprc's provision 
cluthtnR the rxn·utl\ e council with ~uch authority, •o that, if the 
t•xerutiv.· ronncil ha~ snrh authurit)', it must he by implicatiol' 

It will li<· obH·r- •·tl th.tt tht• :•ct treating the ~tate board of 
uluc .. tiun, irt'li"n fuur. chaptt·r 170, ahovc rdcrrcd to, express!) 
pro1 itlr•l tl.at tl hat! the nuthorit) to do ~uch other act~ a• are 
necr.ss:tr) an•l pruprr fnr tht t xt•cution of the po"ers and du:ies 
c >nierre<l upon tltrm l>y law. 

It w •II he ob trH•I nlso that ~cctinn 170-e, 1913 ~upplement to 
the code, eJ<J reul) rrrognizr.s the nght& of certain hoards, com­
misatons, dq,artmenu of &t:<t• nnd at.tte oflict·rs to contract ex­
J~nac accounts tn the ser\lcc of tla atatc The state board of 
ulucauon ccruunly comes 1\ ithm the terms of such section and 
is attthonz:e<l to cont111ct expen•e accounts in the scn·icc of the 
state, for It t> cxpr«SI) authorized to dn su< h acu as are nece,­
•ar) and proper for the executton of the powef' and duties c:>n­
(c:rred upon them by law. 

1 he only pro\ISJOn whtch we ha\e found wluch e-xrores,Jy lirait­
the power of the ttntc board of cducntton to create an cxpusc 
account m aectton two of chapter 132. acts or the thirty-fourth 

OI'ISIOSS R£1,,TIS!l TO STATE llOARD OP' EDUCATION 4 1 

gen~ral as!tmhl), which pro\ltlrs that th<: board shall 6rst 'ecur~ 
the approval of the e~<"cutiH• counctl hdore incurring an) ex· 
pcnscs for the puhlicauon and tlt<tributi• n of certain circulars, 
pamphlet8, bulletins and reports 

Summari7.ing thr for<"going, \\ e hnd ht. There '' no ex pre" 
J•ru' isiuns rcqmring that the uate board o( e<lueat ion 'hall nr•t 
•ccure authnnty from the c.xecutiH" council a~ to expen•es. except 
u pro\lded by section two, chapt~ 1.12, act- of the thirt)-fOUrth 
J::tnCT'!\1 assembly. 

2n<l, "ection liO.t·, 8upplement to the code, 1913, recognize., 
the right of certain boards and commis•ioM to authorize an ex· 
pen~t· account. 

3rd. The tall• boanl 11£ audit has no authority to authorize the 
cr<atton o( :1 htll ag.11nst the alate, but hef1>rC approving a claim, 
must Mtrrmine that thl' cn·ati•m of the claim is fully and clearly 
. uthori7.cd by lnw 

4th, Section four. chapter 130. act- of the thirt)·third J:eneral 
assembly exprc .. Jy pro\ iclrs that the Mate bo~rd of e<lucation 
shall haw powtr to do such othrr acts as are necessary and 
proper for tlw (•xccution of the tmwcro and duties conferred upon 
them by law. 

It i•, thrrefnre. the npinion of thts department, 

ht. That tht· unly limitation upon the boar<! of Nlucallon. hy 
t:tlutr, " tn authuriung of tX)ltiiSC accuunt~. referred to by you, 

,. that they &hall he ~uch a~ .trr nece"ary and pruJ>er for th~ 
execution of the power and dutirll conferred upon the board by 
Ia", ,,t,rpt 111 J!fo,ided in ch~pter t""• sect ton 1.'2, acts .,f the 
th~rty•fourth general an~mhly. But, it is the opinion o£ thit 
drp.uunent that the &tat~ board of educntion •bould first author­
i•e the creation of such rXJien•es by a r<"liOiution adopted by the 
boanl ancl dol) rnade 11 matter or record. 

2nd, That th~ .-.xvrns<1! meurrrd ))y the committee, consi-ting 
of three rnrrnbers of the board ami one member of thr finance 
comnuttre, in \ISttmg \"Dnous libraries recently erected. the samr 
11:1\ ing been Ill antiCIJl:ltiOn o( the building Of library buildings 
"hkh are to he erected l>y the boor•l. and it being impossible for 
the conunittee to h:l\ c \'t5tttd said hbraries exerpt outside the 
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IL'Ile, It is the opinion of thiS department that &:lid ~xpense '1\115 

properly authorized an•l paul. 

3rt!, That as to the upcn•u incurred by m~mbcrs appointed to 
attend institutional conferences, it is the opinion of this depart­
ment that, if the ~amc were necessary and proper for the exe· 
cut ion of the powers ltn<l rlutie< conferred upon the hoard by law, 
they \HJ'e propery authori,.,.l and paid. 

4th. A~ to the conferTtng "ith candidates under con~ideration 
fc•r appointment, it is the' icw of this department that the b:Mlrd 
has the power to fix a place wtthin the state "here ~uch confer­
~nccs may be held and to authorize the necess.'lry expense of 
members appointed to attrnrl the same, but a! this department is 
not advised whether the mnfrrences referred to in your letter 
were within the stair, it cannot determine whether the expense 
to which you refer wa~ authoriud in the particular instance. 

-5th~ That It is not nect·s$11ry to obtain the conSC"nt of the execu­
ltH council before makmg authorizations o£ e:<pen•e acccunts 
whtch are necessary and proper for the execution ol the powers 
and dutic< conferred upon the board by law, except a~ pro,id~d 
in eecti•>n two, chapter 1.\2 act< of the thirty·lourth general 
assembly, above referred to. 

11. IJ CARTER, 
Assi•t.1nt Attorney General. 

APPROPRIATIONS FOR STATE BUILOII\11)8. 

The State Board o! F.dac:atloa bu DO authority to JP<!D4 more lb&ll the 
amount aathorlze4 by tbc J..,ctolature. 

~lay 21, :917 

State Bo:ud of F .. ducntion, State I lou<c. 

Gentlemen: Your re<]uest for the or>inion ol thi• rlcpartment 
on the following qut tion~ ha• been a<,igne<l to me for attention: 

Under Senate bill ~o 467 b\' the ~lilitan· Committee, 
there was appropnah~ the •um of $125.000 for the use of 
said Board m the c nstruction of an armory at the :o\n 
State College, at \mes; and $125 000 for the construction of 
an armorv at the State Unhcrsity, at TO\\a City, bein~ a 
total of $250000 

Owing to the incr nsed coM of structural steel, it i• 
thought that the said appropriation wtll Mt be suflide~t to 
properly construct said armori~s. 

OPI:>:IOSS R~'l.ATI:o\11 TO STATE DOARII (If' ElllCATIO:O. I 

It '' reque ted b' Chark- R Brenton th.'ll \'OU -ubmit tn 
the ~tate Boarol of l~lu,-ation a v.ntlrn opmton, a- to any 
and all ht\\S extsting under the •tatutes of ltl\\a, whcrem tht· 
Executin' Council ts gi,·en auth•>rit) '" grant additional 
fund' ncces•nr) for the construct•nn .,f the•<' nrmorie,, an<l 
in whaJ amount~ or limitations. 

Tt i, JISked if llou•c File Xo. 51\9, :17th (~cneral h<embly, 
introdurr<l hy the \ppropriauon Cummttlee, \H>uld nllnv. 
~II) u<e of fundi appropriated thrrt·uncl~r for such a purpose 
\'our are also ref~rrcd to ~ection 1-100-<t I, Supplemental 
Suwlrm~nt 1915. 

h.'l\'C prepared C(>IIICS of senate file ~ u 467, by the mihtan 
committe<, an•l hou e hi~ Xo. 589, by the apprupnation' committ~. 
nf the 37th Gent ral \s.<rmhly. each of l'hidt \\ere pa.-ed and copies 
nf each of which .m· hereto attached. Tht• lunmr will take cflC<'t 
July 4th.: th<· latt<·r •·nntainccl a publicati,,n d.tu <· and is now in 
t fT•·ct. 

The SC"natr. lull nuthonu.,. an<! emJ>Ow crs the state board o£ 
education to construct at the State l'nh.rsih :at lmn City, low:., 
an Arn10ry butl<hng for the use o£ the rr"SCrve offteer< and other 
military purposes and al:!o a like bmldang for the gmc purpose :at 
the 'tate college ol agriculture and mech.1111C arts at c\me,, l<>w a, 
to he con<tructed .tccurding to plans nn<l pecifirntinn, to ht ap• 
pruved by thr board 

For the pur[><>'r nf e>•nstructin~: the t11u luul<lmg~ the sum of two 

hundred and fifty thou~nd dollar' ($250.<m) u appropriated, one· 
hundred and lllent)·hH thousand dollars 1$1..!5,000), or so much 
th~rrof as n'l.'ly be n~"CCMary, for roch bmldmg 

The house btll appropn.;tes one mtll on dollars 1$1,000,000), nr 
so much therc·o£ as '"'') be neccs>ary, for the organizatton and 
t·qutpment of nuht:lr) orgamzattons for 5Cfl1« 10 the armies nf the 
Untted :o;tatrs ~ncl fur ecrt:un bent ht• fur udt org.•nization' an•l 
for aid to dr1w·ncknt "ivcs, mnthu• ntul dul<lr•n of enlisted men 
9f <uch org.muations, tlw funds appropriated to be used in prl)· 
,,ding. equipping nn<l raising anJ for the benefit of any military 
organization of the state for sen ic<' in th<' arrmes of the United 
State- The adJutant general. wuh the: approval of the: go.-emor, 
may I"') rcrtam spc:afied sums. ID d~pend nt ";' es, mot hen, or 
children unclc:r f urteen > cau of age of C'nh t d men m any such 
mjlital') org:uuzauon all fund< to be h) "arrant or the audttor 
of state c>n tlu trt·a<un·r nf •tate 111>0n rt<1111 itton of the adjutant 
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general, approved by the governor. Further provision is made for 
reimbursement to the state, by the federal government, of anv ex­
penditures for purposes named in the act for which the federai J:!OV­
ernment may be liable. 

The appropriation for armories is in a gross sum, ·$250,000, but 
expressly provides for two building.-;, one at Iowa Citv and one 
at Ames and states "the intention bcinl{ to appropriate f~r each of 
said building~ the sum of one hundred and twenty-five thou<:and 
dollars, or so much thereof as may be necessary." 

It might occur to the board in view o f the fact that the appro­
priation is not sufficient to construct the two buildings that it would 
be proper and lawful to construct but one, at this time, and use 
whatever portion o f the appropriation that would be necessary for 
such purpose, but this may not be done, for it would be a direct 
violation of Section 187 wh ich prohibits the officers of such institu­
tion from diverting any money appropriated for its use to an)' , 
other purpose than for the specific one for which the appropriation 
was made. 

The other appropriation pertains to the organization and equip­
ment of military organizations for. service in the armies of the 
United States, and it would, ns it seems to me, require the stretch­
ing of an over vivid imagination to hold that any part thereo f was 
available for the construction of a permanent building at either 
Iowa City or Ames. 

Section 1400-q l of the 19 15 Supplement to which you call atten­
tion, confers certain powers upon the executive council to approve 
plans, specification!> and expenditures for buildings, the nece.~sity 
for which is created by fi re or other casualty, but no power therein 
conferred c.'\n in any manner aid in the matter before us. 

H owever, desirable as it would be, at this particular time, to pro­
ceed with the construction of the Armory buildings, and to locate 
or discover if possible, funds available for such purposes, I am con· 
strained to believe that such is not a possibility, but if such a thinJ:! 
were possible, that a part of some appropriation heretofore made. 
remained unexpended, yet the power to make it available rests with 
the legislature and has not been conferred upon the executive coun­
cil or other body. T here is also a further obstacle in the way to 
which I deem it wise to call your attention. Section 185, pertain­
ing to unauthorized expenditures, is as follows: 

Any officer \vho shall be empowered to expend any public 
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mone,·, or to direct :-uch expenditure:., i.s herehy proh!bi~ed 
irom ·making any contract f?r the erect1011 of any bUIIdmg 

0 for anv other purpose whtch shall contemplate any excess 

0 ~ expenditures beyond t~e terms o£ the law under which such 
expenditures were authonzed. 

]. \\. SANDUSKY, 
Assistant Attorney General. 

STATE B OARD OF EDUCATI ON CANNOT ADO PT "CLOSED SH OP" 
POLICY. 

Tbe Stale Board ot Educalion Is nol o.ulborlzed to adopt tbe "Closed 
Shop" policY In Jetting contracts. 

June 17, 1918. 

\\'. IT. Gemmill, Secretary State Board of Education, State H ouse. 

Dear Sir : Your letter of June 13th is hereby acknowledged and 
an officml opinion is asked from this department on the following 
proposition: 

Has the Iowa State Board of Education the legal authority 
to adopt what is known as the "closed shop" policy to govern 
the employment of carpenters, plumbers, etc., who perform 
labor on buildings which are constructed at any o£ the insti­
tutions under its supervision, when such buildings are con­
c;tructed and the labor is performed as directed by the said 
board? 

Stating the question differently, has the said board the legal 
right to adopt a policy whereby only those men who belong 
to a labor union would be employed as carpenters, plumbers, 
etc. ? 

Qne of the duties o f public officers who are required to let con­
tracts or to perform labor on buildings, is that the same be let to 
the lowe:.t bidder, or the labor be performed at the lowest cost. 
The general rule is that in awarding such contracts reasonable dis­
cretion is allowed when exercised in good faith and in the interest 
of the public. 

Bottomed upon these fundamental principles, it has not only been 
held by our supreme court in the case of Miller vs. Des Moines, 143 
Iowa, 409, but is uniformly held by the supreme courts of other 
.... tatcs that public authorities have no right to adopt what is known 
a, "closed shop" policy to govern in the employment of carpenters 
and other laborers. The reason for this conclusion is stated in the 
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case o£ Miller vs. Des Moines, supra, in which the court at page 
420 said: 

Experience has shown that the interests ~f the taxpayer::. 
are best conserved by offering contracts for public work to the 
competition of all persons able and willing to perfonn it. 
When the opportunity to compete is fairly and openly offered. 
and contracts are fairly awarded, there is ordinarily no room 
for official or private graft at public expense; but just in 
proportion as competiti~n is .restricte~ •. and the aw~rd is hedged 
about with express or tmphed condttlons by whtch a favored 
person or a ~avored class .is insure.d a. preferen~e ove.r others 
of equal abiltty and ca~ctty, publtc ng.hts. ar.e t~penled and 
public interests are sacnficed.. Such d1scnm~natton ~ends to 
monopoly, and involv~ a dental of the ~quality of rt~ht a!'d 
of opportunity which ltes at the foundatiOn of repubhcan m-
stitutions. 

In Adams vs. Brenan, 177 Ill. 194, which is quoted from with 
approval in the Miller case, it was held that a stipulation that none 
but union labor should be employed by the contractor cannot be 
lawfully made in a contract for repairs to school buildings by a 
public corporation such as a board of education, as it constitutes a 
discrimination between different classes of citizens, and is of such 
a nature as to restrict competition, and to increase the cost of the 

work. 

In the case of Lewis vs. Board of Education, 139 Mich. 306, 
it was held that the board of education of a municipal corporation 
has no power to require contractors respecting public buildings to 
employ union labor exclusively. This is in harmony with the 
opinions in the following cases: 

Holden vs. Alton, 179 Ill. 318. 
Marshall & B. Co. vs. Nashville, 109 Tenn. 495. 
Atlanta vs. Stein, 111 G. 789. 
Fiske vs. People, 188 Ill. 206. 

Therefore, the opinion of this department is that the Iowa State 
Board o( Education has no legal authority to adopt what is known 
a~ the "dosed shop" policy. 

C. G. WATKINS, 
Assistant Attorney General. 
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OPil\IO~S REL.\TI~G TO STATE BOARD OF HEALTH. 

PRACT IC E OF OPTOMETRY. 

General discussion as to what constitutes a. "standard school ot 
Optometry." 

July 12, 1918. 

Guilford H. Sumner, Secretary Board of Optometry Examiners, 
State House, City. 

Dear Sir: Your favor of the lOth instant, addressed to the 
attorney general, has been referred to me for attention. 

You ask in substance: 

Can a registered optometrist, who is maintaining a place of 
business for the purpose of practicing optometry, conduct at 
the same time in the said place of business a standard school 
of optometry. as required by Section 258.3-1 S~tpplement to the 
Code. 1913. and at the completion of the time prescribed in 
said section grant diplomas from said school which would en­
title the holder to take the examination before the state board 
of optometry examiners? 

As far as we are able to find, this question has never been passed 
upon by our supreme court, but questions of a somewhat similar 
character have been raised and passed upon by the courts in other 
states. 

In State vs. Peterman, 32 Ind. App., 665, the question was raised 
whether a person who employed a competent school teacher and 
placed his child under her care and instruction during the school 
year, and sent the child to her home during the school hours of the 
"chool year. who taught the child the branches she would have been 
taught had she attended the public schools, complied with the com­
pulsory education laws of Indiana, which requires the parent to 
:;end his child to either a public, private or parochial school each 
~~~ol year. The court, in passing upon the question, says at page 

A school, in the ordinary acceptation of its meaning, is a 
place where instruction is imparted to the young. If a per­
son employs and takes into his residence a teacher for the 
purpose of teaching his child or children, and such instruction 
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is gn·rn no the law amten•J•latt>~, th~ meaninJ:" and •pirit o( 
the Ia\\ hav~ b~~n contplietl wtth. Thi, would be the o;chr)()l 
of the child or clnl<lr. n so educated. and would be as much a 
privat<· tchool as t! ad\'trtt5ed and condnctt-d a• 5uch. \Ve do 
not think th:lt the numh<"r nf 1~rsons, whether one or many, 
nuke~ a place w hoe instruction is imparted, any more or Je,, 
II Sthool 

It wtll be nollct> I that thr court, in ~t."e 's. Peterman, >Upra, 
was passing on the qut"Stion w hctht"r the child'5 parrots h:ld ,·iolated 
a criminal st:~tute of ln<hana in connct:tion with the compulscry 
education of children in th:lt state, as well as whether the n­
$truction of the chi d 10 the manner herdn srt out was equi\'llltnt 
to the in trurtion ordinanly r<"<'ehr<l 10 a private -chool. 

In your case, if the lq::ubture h:ul u rd the term "public or pri­
\'ate school" w hrn prOVl<llllg the quahficauons ncces<ary for appli­
cants dcsaring to take the t>~ammatinn I<> he licc:n<ed to practice 
optometry in luwa, therr m~gbt he coruirlrrablc merit in the claim 
th.ll regular i11 tru~llon in the rr•JUtrrcl hranchc• at the place of bu,i­
ncss of a r<o;ular optumctri'l w .. ulrl come \\ithin the definition oi a 
school, ancl thl'r<·hy nH·d tht• ti•Juirrnll'nts of the statute. But the 
J.•gt laturc diet not u 11 tlw term "puhlir ur private" when defining 
the kind of n daoul, :1 diJ•Iorna from which would entitle the appli­
r.lnt I•• takt• tht· e.x;arnination, hut un thr contrary, the legislature 
expressly provi·h·•l th.at tht· schO<>l Ahuuld he a "standard" school of 
nptometry, di tinguislttnl: 111 the •a nil' ret inn till' study of optometry 
pursued in the offi<'l' of a rt-gulnr uptnnlt'trist from that taken in a 
stantlard school A l••rtiNI (of !'<'<'. 251!..1-1, Supplement 1913, ma­
terial to the <jUestion rntsecl in )Our ltttcr, t> a• follows: 

On anrl altrr Octoi.K-r fi~t. ninrtctn hunrlrrd and nine, c\·tn· 
[>erson de mn~: In beJ:tn or continue the pratii<C of optom<1?· 
10 th~< tate mu<t furn••l• salt factOr) cVlck'flce that he u 
'"' !)-ont )tars of nge :lml of good rnoral character: t~t 
he has prdmu ary tducauon cquhalrntto ac I ea-t two years' 
tud) 10 an nccrcd1ted lngh Khool: th:lt he lw studtcd three 

)r'!\" 10 the office of a reg~<tcred optometrist, or j, a gnduatc 
!rom a standard school of optometry, before he -hall he eli~lc 
to examrna lion b\ the boo rd. 

!J:ow, the que.•u n ar (':5, what ts the standard school of opt~m­
dr)? \\'cb ter de nes the word "standard," when used a• a 
noun, to be: 'that "ht h is c tablr hed as a rule or model b,• author­
tty, custom or gmernl consent"; nod "hm used as an ~dject ve, 
ddint"S II u "bemg, afford1ng or accordmg with a standard for Q)m-
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pari>ion or judgment." \\'chster ahu drfinb the word "school" a' 
"a plare for lnrn~d mta<~•urse and instru<"tion; an educational e$­
tabfi,hmcnt, a place for acquiring koowledge and mental training." 
And whil" the tttm "a<hool" m its narrow sense, might mean a 
pbro; of in~truction, •• defin~l in !:'tate H l'etcnnan, supra, yet ~ 
bctltr rnsoning and j!rutcr "dght of authority hold to the con-
trary. ' 

In St. John's .:lltht&r) \c:~drm) \'S 1-:dwards, 14J \\'i-. 551, at 
556, the court, 111 defining th~ tcrm "school" S3JS : 

It is an institution. But there must ordinarih· be an asso­
ciation of patron~. prufe$sors. or pupils, in order to con,titutc 
a school. The word "achool," except when applied to a build­
ing or place, implies pluralit) and consoci:nion. 

The foregomg defimtaon finds support iu the following case>: 

State vs. Gazer, .Z.~ Conn., 232 
Amencan • \s) luo. 's. l'hotrm< Bank, 4 Conn., liZ. 
Jn re Sanders, 53 Kans, 191. 
C.muu•mweahh ,., Bank, 19X Penna. St., J9i. 
State vs. Kalahcr. 145 \\'is., 243. 

,\nd yet alter all, rq:ardlcs• of the interpretation or construction 
placed upun tht• term "schc~•l" l>y the varinu1 court• in the above 
cited ca-c•, In currectly an&w•·r your que~tion, \\C must endeavor to 
a•certain the n·al intention of the lt•gi•laturc when enacting the leg­
i•lation pertaining II> thr prartkc of optometry in Iowa, particularly 
Wllh referenCe to the CJURJihrnti<)D• of appJicllllS dc~iring to take the 
<"X~nnnati(on. \\'hat d1cl they mt"an by the term "standard school of 
uptometry," and wh) did they in~rt it in S<'CIJOn 2583-1? The an­
swer i. ev<drnt. Hy reading 53111 section, you will find that the leg­
islature rr<JIIIrcd grratcr <Jualrfications from appli,·aots who had ob­
tato~d th~ir knowledge of "l•tomctry from association with a regu­
br optometrist th:ln from tbosc who had pursued a regular couflt 
of study 1n a wdl CCJIIIpped school, and rccei\ed instruction in a 
Jyst~m.~tic manner frQm well trained in tructors. Jn the former 
case, the lt>gi<bture rrqurrcd three Jears of ~tudy, and in the btter 
only two )tars. So th:lt m wing the tem1 "standard school of 
optometry," in d,stingu15hing applicants wbo had acquired their 
kno" ledge of the subJ<"Cl in an offiCe or place of bu iness from those 
"ho had successfully complctcd n regular course In a school, it is 
e\ idc-nt the legislature me:mt 11 school devoted to the teaching of 
optometry, with irutructun proficient in the \'llrious branches or the 



tu:r·otn <w AT rcm~t:\' lll>!'~:n.\1. 

•nhJrcl, :ond "uh ~hobrs to 111 1 rur1 'J o r<-ach any other conclu­
sion "ould open n )lath to suhtedugc nnd c,a,ion. and permit ap­
plicants to qualify aftt'r 11\o )C!ir<' study 111 the office of a regula-r 
optometnst \\b<>n rhc srarut~ t'XJ>r<• ly n·qu•res rhn-e years, simpiJ 
by satd OJitometrist cbmting that he \\a~ ronducting a <chool in.h15 

place of t.u anus and t'<mfarmg degrees and diploma' upon >uch 
~uons (pos<tbl) clerks) \\ho had pent'"' )"t'ar' with him in his 
pbrc of busineu. 

It 1 our opan1on. thert'fore, that a rt'giSiend optometri<t who i­
sirnpl) conducting th~ mual busine» of ~~~ optometri,t, canoot It­
gall) claim he is al~ Opt'ratang a "•tand~rd school of optometry'' as 
r<~Juir«l in S«uon l58.l-1, !upra, merely by gi•in~: in-tructioo in 
rta regulu branches of upto-try to a perSl·ll who carne to ht> 
pl~ce uf husmess for rwo y.,.rs, and a dtplont:l under <uch circum­
srance< \\<>uld not be r\lclen<t' of rhe qlt:lhfi(';ttion' re<Juired in the 
st:Ulllor~ provisum a fnrr:s:ticl. 

W. R. C. KENDRICK. 
A<si,t;ont Attorney General 

ANNUAl liCFNSF OF OI>TOM FTRIST8 

It Is nn JMrt of th~ dutlu or thn llil'l'rttlllr) ot tht' board of OPtometry 
t>XIltnlnt>rl tu norlfy rt•Al~tt•rt~d uJHomnlrlsu lhat they are required to pay 
to thfl bfJurd nt exnmlnf'n 1\U annualllctnse fP.e or one dollnr. They, Ilk~ 
:~n~~~:r:;.:~~~tl)·~Ukf~ nfJtku ur All UC.'II ur It J)Ubllc nature paa~fd by the 

November 19. i917. 

l;lullnrd II Stunner, S«r<IM) St:~t<· Hoard of llcnhh, !:>tate H0 u,e. 

Dear !-ir Your ri:CjU< l for the opmion of thi, department on 
the follo\\t.lg qu•"<IIOII ha• bent .. Stgl>t<l tu ntc for attention. 

'ou 53): 

Tht' s«rct:ll) of rhe 1 tc boar<! of h('alth i- '" , irtue of hi, 
olll<'e, the secretary of tht' optometry board of c:\.aminer-: and 
the 1d KCret&r) behe\ed t)ut, as the· optometri,h had the 
Ia" her~ n n-lated Jl:l ed b) the Thirt\-st'\cn•h General ,-\,. 
snnbl) the o soc att n of optometrists should hne notified 
all the oprometn ts >f the tate of the enactment oi thi, ne" 
Ia" hrrctn reb ted but, "hen the ecretan found thar tht' op­
t nctn t h ldmg hccn c had not been ooufied. that i-. ,ome 
of them h.~d not been n tlfit'(l that he. tht' secrctar), had no­
llttS prepared ond •~nt out to oil optometri ts "ho were in 
arrl':lrs, or had not p;ud 'Jhe ccretar) was ~vcrely CTitt· 
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ci~d b) those "ho rt-cciHtl lhCSt' noriccs, because the notice' 
h.'ld not been •• nt before. 'rhe que-tioo is: Is it the duty or 
"as 11 th!' duty under the la"·· of the S«rctary to notify these 
optom<tr1st< .1t all? It ~hould be noled that the ~ccretary or 
b1s assiStants rcccn·e "'' compens:tuon for any <enice< ren­
dt·red to this opromdry· board of examiner,; vet the secretary 
<ltd send notices "hen he found that no notice, had been sent 
b) the optomdry· association. 

\\'1U the attorney J:ellcml please ~:ne a written optnion to 
the S<-<:retuy, Or. \.milord H. :;umner, as regard, hi< duly un­
der the Ia" herem rclat<d. lll1<l "hether it IS tht' dutv of the 
secretary to St'lld out norices at all to the optometnsts of the 
slate? 

By the original act, Chapter one hundred <ixty-sevcn, acts of the 
Thirty-rhird Gencrnl Assembly, a board of optometry C.'Qminers, 
to be appoinletl by the goHrnor, is pro•1tled for and the secretary 
of the $late bcl:lrd of holth is made s«rctary o£ the board of op­
tometry examiners. l'rovision is made for holding ex;~minarions and 
granting certiticntes. The secretary is required to keep a rt'COrd of 
the proceedings of rht• board and I" rform 'uch duties as usually 
pt'rtain to such offin·. It IS no\\ here pruvided in the act that notice 
of any kind ,Jtatl he given tv anyone except where it is ~ought to 
r~vok<' lh" lirrn"' r.ranle<l ;l practitioner for incompetency. immo­
rality or inebriety, in which ca<c due notice and opportunity to be 
lll'ard must be ~:inn before n certificate can be revoked. l'his ;, 
rhc only in,t:tncc wherein the mallrr nf notice is referred to in the 
original act nnd as anwndt·d by the Thirty-fourth General Assem­

bly. 

'Il•e amcnclm~nt by the 'I hirt) ·Se\ enth General Assembly provides 
that from and after the 30rh day of June, 1917, ali registered optom­
etrists wll, during the month of July of each year pay to the 
board of optometr) cxnmmers an annual license fee of one dollar. 
It also prO\'ld~ lor ccrtam penalties for a failure to make s~Kh 
payments ";rhtn six months from the time the same is due and 
payable, but no prO\'t ion IS made requiring not1cr to be given. 

Section 26 of \rticlc 3 of the Constitution of Io"a provides 

as follo"S' 
~0 bw of the <~en~rnl 1\ smtbly, pasK<I ~t a regular ses­

sion, of o public mture • .&hall take effect until tht' fourth chy 
oi Julv next, after the passage thereof. Laws pta->ed at a 
•p«ia!' sc ion shall take effect nmctr days after the adjourn­
ment of the ceneral as5Ctllbly by wh1ch they "ere passed. If 
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the go·nr·ral auctnllly 'hall <!~em any law of immediate im­
portufl('e, they m:~y pro\;cle that the ame ~hall take effect by 
put.hcation in newsp.aptT~ in the •tate. 

\\"hen this Jli'Ovision hlls bttn comphed with, notice is given to 
evuy one inter~tol on or a IT ectcd by any and all public acts of the 
general assembly arul in the ab eo~« of expr<:M provi~ion, in the 
act itself requ1ring any other foro1 or kino! of notice, all perso"" 
are required to anti mu•t be held to h.we knowledge of such acu 
ancl are l>ound thereb) and )"U are therefore advi-ed that it is 
no pan of your offiri:.l duti~ as secretary of tbe board of optometry 
enmintts, to ghe not1ce Ill rq:istered optomctri-t• that the law re­
•tuires them tu pay an annu:.l lirmse fee oi one dollar to the board 
of optormtry examiners. 

]. \\'. SANDUSKY, 
A5'1stant Attorney General. 

RINIWAL opr EMIALMIER'S LICENSE. 

No notlte to llt~n-ee of ._.xplra11on n•cf!••rr. L1ceneee may renew 
llreooe by maklo~ appllrarluo wltltlo SU dayo aft~r expiration and pay. 
Inc '•~ 

:'oiovember I, 1917. 

c .uilfnrcl II Surnnrr, So·c·r.·l.ary Stot• Br•wl nf Health, State 
lluu,e. 

l>t:ar'Sir: I <1111 111 n-ceipt of )n\lr letter of October 31st. 
In answer I<> your tiii<'Stinn Nn. I will <ay there is no law which 

rt'<juir~s tht• &~crrlary of tlu 'lair hoard n.f h~alth, or any other 
otlk<·r or p<rS<•n, to noufy the lin~~ee of the expiration of hi> 
lketht" 

I woulcl 1111 'A~r your IJU~llon ?\o. 2 in the negati\'e, The law 
J•rovides: 

/lny ~non now holding 1\11 un~xpm:d li<en<e from the state 
board of health as an embalmer sh311 be held to be lic:eo!-ed as 
an embalmer under the te-rms nf thi• :act, but all li<"en...,s now 
m force, or hertaft~r rssu~d. 1hall c.xpire on the thirtieth- dav 
of June foJIO'AIDg the date of inu:\nce of •uch licen>e. · 

It is ~rfrctly apparent from this langmgc that the licen.;e of 
Mr H1ggins cxJnred on tbe 30th da) of June, 191i. There i• no 
authonty for the 1 U3nt"e of a rentv.Oilliccn!le ¥ollhout examination. 
except as is found m thi• sect1oo, which is as follows: 

l.1ccns~ sh311 be rene"ed. "''!thou~ examination annually by 
the state board of bcalth 'A'Ithm thlrt) da>• aftu expiration, 
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Jl"" id<"<lth•• holder of such I ken~ ~hall make written appliea-
1 ion to said boor.! and pay to the srcrtt~ry thereof the sum of 
nne dollar rencYoal fee. 

The sbtt'mcnt of the facts in connection with your interrohoatory 
;-\0 • 2 as cuntain~d m )OIIr lrller would pre\·cnt you from i><uing the 

ren~wal license 111 <Jtll"Stion 

\'our IIUt:Stion :-\u. 3 m11<t be 8115\\~rt-d m the negative There is 
nothing "hich ~1uird the ACCretMy of the -tate board of health to 
~nd <•ul noticC5 relating to delinquencies or failure to rene\\ a 
liren«-, a• prO\·idcd in !'cttion 25i5·a39 

H. )f. Hr\ V:\ER. 
Attorney C.eneral. 

POWER OF LOCAL BOARD OF HEALTH . 

Local bo>ard• of hraltb have authority \o emptor olhor penon• to carrr 
out ordtro ol -rdt etroctlDC tho hullh of tbetr communllteo. 

July 26, 1917. 

l.ulllor<l II. SutllnC<, S•·cr~lary St:tte Board of lle:.hh. State Hou•c. 

Jk:or Sir: I am tn rccetpl of your INter oi July 24th a•king for 
.\11 int~rprt'l:\111111 of St•clio11 l5011 of the Code or Iu\\U, 1897, de­
lining tlw dutit·< :ond IHI\Hr< of th<· lnt,11 ho,rd~ o[ health on the 

h>llowinJ.: <f\u.",tiun: 

1)0 the tu\1 n•hip• a•ljact11t to till' ~rw army cantonrne~tl 
"IH·rt• th~rt· i• being •·•tahlisll\'d " san1tary r.o•!e around •;nd 
:mnv cnntonmt·nt, h,,., the J>OWt·r .111•1 authofll)' to cmp!ny 
nll'n' a, §lln11.1f)' mst«t•>r5 ro nicl the health office~ m ~tc1!1111: 
the sa1<i $:lnll.lf\ wnt• dt·:.n from c\·crythmg that 1< obJerl•OI_l· 
al 11c along th~ Jines uf pnhlio hralth, and in keeping of.th•• -au\ 
S.lmtary "'"'' fr·~ from d1seascs and free from cc.ndtllon• that 
\\Ill prcwlut·e rhsra•es' 

:'rction 2)(ill uf thr (ode 11f lo\\1, 1!!'17, prov1des, arnc.ng other 

things, as follo\\fi: 

Tile nl.l\Or and ct>unctl of each town or city, or the tnts• 
t<'e< ~f 1111)· to\\ n•h1p, sh.1ll con•lttute a local board nf hea!th 
"nhin the hmit• nf such tow n•. CI!IN or to\\ nshtps c.f whiCh 
they are officers • • • It wll regulate :.11 f<'C5 and 
charg~ of t"'rsons tDII'Ioyerl b) it m the ~xecution of health 
Jaws and ru uwn regulattons and I~ of the <late board of 
health· • • • make such regulation< as are necesoaf) for 
the pr~h'CIIUII ,,f the pubhc h<"alth respr<=!ing nuisance,, sources 
of filth, causes of fickne•s, rabid anmuls and quarantine, not 
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in conflict l'iith any regulations of tl~ state bo.~rd of health 
"hirh shall also apph to bo:•ts or '~ ds in harbors or port~ 
"othlll the r jurisdicttoo: to proclntm and r<tabli<h quarantine 
apmst all mfcctmus <>r contagiOUS dist-a'c' dangerous to th~ 
public Gttd mo •tlam IJIW r morr tlr~ samt' os moy be rt'qurr,·d 
by regulat ons of th stole b ord of lua/lh; may, w~n ':lti-­
fied upon due ~nun:lllon oi am cclhr, room, tenement build­
ing, or pia e occufted as a d\\cllang or olht'rtL'ISt, has become, 
ur is by reason o the numbc:r of occupant-. uncleanline« or 
other cause, unfit for such purpose, or a cau-e of nu'•ance 
or sickness to the occupants or the pubhc. i.sue a notice in 
~rollng to such ocntp;~nts or :any of th m, requiring the prem­
!~ to be put m propu conchuon as to cl~anlinr<•, or requir­
mg t~ occupants to remo' e or 9uit •uch premi<e< within :1 

reasonable ume to be fixccl; and af the pcr<ons so notified or 
enher of them lll"glecl or refu c to comply there"ith, rtto\ b\ 
order CIIIISt' /he ('rrnrrs s to />,• proper/\• clratud a/ tlrt ~.rpi:~~Jr 
of the ountr or cn.•ru·rs, or moy forcrhl) rttnot·e tlrt occr~pon!s 
1111d clou tire prnruus. • • • 

There cnn be no CJUC<Iion nfter a rnrclul reading of this section. 
tiL1t oth~r persons :ue to he <ll•J•Ico)<·d if necessary by local boards 
to c.Lrry into t'X~tutiun any ur!lr·rs or rules whoch they may make 
to carry out the purpu t·~ of the hoarrl. H thts were not true, then 
th~re would he no lhC to ha•·e ~urh a hoanl, for it would he power 
I< s~ to do the vet) thmg for "l11rh 11 is nmstitutcd, namely: pro· 
tcct the ht.1lth of the people 

,\uy ''''"'' cunM•uniun of thiS stalttl<· \\Oul<l nullify the same and 
a •) mattt·rs nffc<'llng the g• nt·rnl health :md the genenl public wel­
fnrc·, at i• nrc ry that the c thai! he sud1 construction given to 
the statute .,, \\Ill cfi<'<lnatc the puq>O c lor "hich such a hoard, 
OS a Joc:al boor<) of hr:tlth, IS < r< ltC<I 

'1 he canton cut \\til brmg tog~hcr m:tn) thousands of rncn, and 
1t as a mnncr of common lmo 'ledge that at "all require the J:reate'l 
rare upon th part of the local :amhoratoes to keep the conditions 
5Urroundong the camp samtary 

The IOC'lll bo:arcb ha• e au h nt to employ "hatn-er officer' or 
a tauts arc n ry to proper!) a co p 1 h the purpo-e oi the 
local health orgar tza ton but the 1 umber should be such as "ill en· 
able the officer to properly carl) out the orden nn•l effcctua!e the 
purpos of the local board of hrnhh a abo•e stated. 

H. M. HA n:F.R, 
Attorney Ge:1eral. 

CITIES CANNOT REQUIRE LICENSE OF PERSON WHO HOLDS 
STATE OPTOMETRIST LICENSE. 

{ Hh an4 lne~rporat~d t n ~n ot t.xart. a Uctmae t-o 4 )Plvm •trhta. 
IO ,_.born lbt'l State llaard nf c.I&Winf'ra h.u Issued a n"nlt\eate to pra<" 
Uce In thla IIAto 

Jul~ J, 1917. 

Gudfor•l II sumner ::.ecrctl\1') lloard ol Optonl('tl) Examiner­
!'tate Hous<"-

Dear Sar· \our fD\or nddre ~cl lo the >tlornn l:"'lt:ral, re­
'IU< ting an • pinton from lhts dttl:lrtmnat a, 111 the l.;"er oi muruci­
paliu~ to C'xact a lrc~nse from optomctnst• to "hom the -tnte bo:ud 
of optoltiC'tr) o:nm ncrs hu nlr.-~d} 1 ued a c .. rtilic:ne to practiCe 
n th•~ state has bC'en rl'ferr,d to me for replr 

) ou a k • I 1 [)., rll•~ and tO\\ US m I•>" a ha'c the 
n~:ht to charcc 11 hcllls or tee of optomctri•t< "ho are k;~:llly 
auth .. rtZ<d h\ tht< boarcl tu prnclire thC'If profe--ron in lm•:a' 
It so, nt<' sale! rtllt'< nncl towns warranted m charging a lu~ht•r 
llft•nse nr fre nf Olll,ntH: rist .. \\hn nn• flul) reg~ .. tered, 'nn ,,}u• 
.art• n•U peru 1wntl) lht.:Ut·d 111 arJ\ unc pla~t". hut \\h., nt.·d .. l· 
pcru"-1t('~l \l,lt to c.trtain I0\\11"') 

".!<I \\hat a< lht• I" n:tlt) fnr < tolatinn of the o,tnm·tt) 
1:-..w? \lsu \\h.tt I:-\ tlw lH.nalt\ {or \'IOiatHln nf nn mjutwltun, 
"' pro\'lclc I for m tht· Ia" n• .111wn<lr<l hy the 'I hirty·,CV<'ltth 
< '"' ral \s •·mhl) , .. 

1\t·pl} mg In ~our lin .. t fJ11t·~lmn \H' l>c:g to :ulvhl' that be fort' an 
inco1voratt·d c:ll\" or IU\\11 cnn )(•galh \'X:lct a lkc.·no..l• from any pc1• 
son ru11Cf'nnng .uw 1•anicular ~uhjr<-t. the cn1in matter mu t Jin.t 
he prO\ rclcd for nt tl c \\ '" of 11 ordtmtllC<' 

~n\\ ., t<J the pu\\t r of a C'lt) or to\\U to r1 ct n o~·liaunn• rc 

l •• ung '" parltnalar ~ulljc 1, uch JIO" er mu<t I '~ bc.-t11 upres I) 
~:ranrL•I to tile munrci1•aht) b) th stat~ or the s:ud power must be 
•uch a• 1 nt'C a.nlv an pla~l to carry out wme o her power that h~, 
hent <'lll rc 1) granted So that unl~s the <late ha< granted mu· 
a rcrpalru the nght to cl fJ:r n he< e or fee from person< d irinl: 
to practac OJ to tl) in 1he1r locaht\, to "hom the state bo:wJ oi 

tl) ex n rs h3 alrt:ad) a ued a c .. .-trfiC'llle, then any ordi· 
I IJ) sa1<l mu Hetpaht> rcq111m 1: a lrccnsc "ould be m· 

1 o u I >rile n Cll) or IO\\ n to w 1.-gr late, such authonty must 
.-c.mc from ~ther Scctrc n 680 or Sectron 700 of the t ocle. ~ectron 
700 aforesa1d cannot appl), for the reason that nowhere m s:aid 

a: 
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•ect•on is the trnn "optom~try" usc•l or referred to. Section 680 
provid~. ho" ev~r. that mun•cipal corJloration• •hall have the power 
to maice and publish, from time to time, ordinances, not inconsis­
tent "ith the laws of tbe tat<•, rrlaung to matters concerning the 
general ,.eJfare of the people 

Under Section fill() a oty might po~s•bly, under the general wel­
fare clause, legally enact an or<lillllnrc requiring a license from per­
lOllS dt>Strmg to practl<'e optometry in "id city, unle•s ...Ud ordi­
n•ncc 11ould c:oofl•<t "itl the pro~• ion• of a Mate Ia" on the ~me 
subject. 

Sec:tion 2583-k, !'upplcmc:nt 191J, makes the certificates i'<ued by 
the board of optometry e:<aminrn conclu•ive as to the right to prac­
tice in Iowa !"ec:tion 2583 o, c;upplcment 1913, a• amended by 
Chapter 213 of the Thim· cv<~th lr<'llcra1 A<<cmbly. provides for 
thr fe-es to Le p~i·l b\• the applkant for the privilege of practicing 
optoo•etry in thi~ •tate; and ~ection 2583-o, Supplement 1913, re­
quires every 1~r•nn to "hnm a lin·n•e ha. been i«ued to file the 
Mille for rr(onl with th~ clrrk of the diMrict court in each and every 
county in "hi<·h he de•~r~s to practice. Section 2583-r. Supple­
ment 1913, a, amended by Chapter 213. Thirty·>cvcnth General A<­
•emhlv. impo<cs a Jll'naltv for flrarticin~ optnnwtrv in the state with· 

. out a lictnJ~. 

It i• thrrl'fon· uh,cn·<·<l that tlw lcgi•laturc ha< fully covered the 
'ubject of optom~try ,11HI tlw right to pr~ctic( the same in Iowa; 
in which rvrnt un<kr the j:( n<·ral 1111(·, an ordin~nce covering the 
~ame suhjtt't .nul t·xacting 11 linn'c to practice in any particular 
em• \\Oulcll)(' in conthrt \\llh tlw stat<• law :md therefore invalid. 

A! to your N.'OO<I propo 1tion bcg to advise that Section 2583-r. 
Supph·ment 11Jl,,, promle• that ,my pcrM>n prarticin~ optometry 
"ithout ohtai111ng certllu:ate from the state board of optometr~ 
<'Xamincrs, shall he guilt) uf n masdemcanor. and upon conviction 
therMf shall Ill' puni hed hy a fine not exceeding $100.00 or im­
prrsonment m the count) Ja•l for not more than thirty day< 

Secuon 251>3 r afor ad w:u amended b) the Thirty--eH•nth 
Gc:nerul \ sembl) (Stttion II. Chapter 2JJ) by addin~ the injunc­
tional remed) In the e\cnt an mJun<:tion was granted and the 
part) enJOaned vaol:atmg the same he could be puni·hed for con· 
tempt. A to the pum hmmt, Sect11m 4-16.2 of the Code prm·ides 
as follows: 

I he tmnashmcnt for contcmpts may be by fine or impri>nn­
ment. or both, but •here not otherwise ~pectally prm·ided. 
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court- of record are hmitcd to a tine of nftv dolla"' and an 
impnwnna·nt not exceeding on~ day, and ali other ~urts are 
limited to a tine of ten dollar$. 

For ca~~ d1scuuing the above question' SC'e 

lotroJ City t•s Jfc/nntn.,y, 114 Ia, SM. a.nd 
C1t\ of ll'a11ko" rs Fask, 124 la1 464. 

\\'. R. C. KE!I:DRICK. 
Assistant Attorney General. 

WHO ENTITLED TO OPTOMETRIST's LICENSE. 

One hotdtnc a eortlftcate or uemp•too uoder S«.. • Cbap. 117, SU 
G. A. Ia tntlUed to a IIcon .. aDdtr Sec I, Cllllp U7, U G. A, under .,.... 
taln rondttlona. 

)farch 16, 1917 

touilford 11 ::.umn~r. "~crdary Buarol of Optometry Examiners, 
State !louse. 

Dear S~r: Your l'<trrn•(.~l fa\or of the 5th inst., addressed to the 
nuontt) general, h:h lx:<·n ref<·rrcd to me for :~ttention. 

\'"'uu ask thl': fnlln\\.ing· 

\\'ill yuu kindly gJVr me your wntten opinion a< to whether 
or not thi• board can legally admit to ex.~mination any one 
who holds a ccrt ilicatc uf cxtmption front examination which 
wa' obtained in arcordance "ith Section 6. (h3pter 167, Acts 
uf til(' Thim··third G<·n~ral ,\•,cmhlv, unh-ss such applicant 
for <·:<annnaimn al•o ha& the same ,:ducalional 11ualification• 
.ll m· rt·yuircd of otlwr appht-ants for e:<.llmn.~llon who do not 
hold r~rtlfic1tes o£ cxrmpuon. hut 1\ ho are applying for exami­
nation undu the law os on cll<hd hy the Th•ny-fourth General 
\ssrmbl). ~Ch.~ptrr 127.) 

Smion 6, Chapter 11•7, Acts of the Thirty·third General Assem­
bh, pro\ldCS: 

On ond nft.,r (l<:tob..-r I, 1909, t'ery per1011 des•ring to begin 
(or c:ontmue the practace of nptometry an this state, must fur­
nish ntisfacton evidence that he 11 tweniJ-one yean of age 
and of J:OOd moral char cter: that he has a preliminary edu· 
a111on eqUivalent to at lrast '"o vcan study m an accred1ted 
high school: that he ha• studteo.l ihr~ ) tars in the office of a 
rcg~stered optometri tor j, a graduate from a standard school 
of optometry, JM,fore he 1h.-.ll JM, ehgible to examanat10n by the 
bo.-.rd. ,\ stondard school of optometry shall include a eourse 
of instruction of not less than t"o )OI"S duratton and the tenns 
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uf schooling shall h~· not )(-,, than three months each year. 
;\ncl lw shall not he entitled to he registered or to receive a 
I iccnse from the board unlc,, he ~hall ~how proficiency in the 
foil owing subjects: l'hy,ioloey. medical physics, practical op­
tometry, anatomy of .the eye and o~ht~lmology. E\'el)· per­
son succe,sfully passing 'uch ex1mmat1on shall be rtg~stercd 
hy the hoard ail(! rect•ive a licen•e. But any person who~ a 
IM>na fide n:sidcnt of Iowa who shall have continuously en­
gaged in the practice of optometry for m?re than fi\'e (5) 
years in the state prior to the pas-age ol th1s lC_I. shall (u~ 
submitting proof of "a.me) be entit!ed to rece1ve f~om sa1d 
board a license to pract1ce and a certificate of exemptton from 
examination. 

Section I, Chapt<•r 127, acts of the Thirty-fourth Genera: Assem­
bly, repeals Section 6, Chapter 167, of the Thirty-third General As­
sembly and enacts in hen thereof the following: 

St•t·tion 6 o£ <;hapter qne Hundred Sixty-sev.en 1167) o[ 
the t\cts of the I h1rty -th1rd General Assembly IS hereby re­
pt•alNI, 111d the lollowing enacted in lieu thereof: 

"On and alter October I, 1909, every person desiring to 
begin or continue the practice of optometry in this state must 
furnish satisfactory evidence that he is twenty-one years ol 
age, and of good moral character; that he has ~ preliminlr)' 
c.-duration CIIUivalent to at least two years study m an accred­
itt•d high srhnol; that he has studied three yem in the office 
of a n·gi,tt•rc:d optometrist, or is a grad~a~e from a st~nd~rd 
school of optometry bdore he shall be ehgJble to exommat1.on 
hr tht· hoard. The standard school of optometry shall m­
cimlc a course of ilhtruction of not le<s th1n two years dura­
tion, and the terms of «chool shall not be less than thne month< 
actual attendance each vear. The requirements of a standard 
,chon! of uptomt·trr simll be that each <tudent shall de\·ote 
"t•vcntr-cight hours-to tlch subject named in this section dur­
ing L-ach tlm·c months course. He •hall not be entitled to be 
rcgistt•rnl, or to receive a licen<e !_rom th~ board J.nl~" he 
shall :.how proficiency in the followmg subjects: Phy51ology 
of the cyt•, optical physic,, anatomy of the eye, o~htlulmolo;o. 
and practical optometry. Any person succe.-<>tully ~<sm.g 
such examination, and mcetin!: all of the requtremerts m thl' 
'<l'l'tion, slnll he rcJ!istered b\' the board, and receive a licen;e. 
The hoanl of examiner> ma}· i<,tte a certificate to any per•OO 
taking up a pcrmatH·nt re<idcnce ~n.the s~te of Iowa .. and d~­
'iring to practice nptometrr. prov1dmg satisfactory wdence IS 

furni,hcd of his qualiticatlons, including credenti1ls !rom ~he 
... tatt• hoard of rxamim·rs in optometry of the state m whu:h 
lw fl.~nm·rl) rcsidt•d. and 11110n payment ol a fee of fifteen dol­
lars. 

1 t will be observed that Section I, Chapter 127, Acts of the Thirty-
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fourth (,cncr:\1 ,\,~·mhl). nmit' frum • t-ction 6, Chapter 167, Acts 
oi th~ Thirt~·third (;t·neral :\<setttbly. the following: 

But all) t>rr•ou 1rho j, a bona tide re,ident of Iowa "ho 
'hall han continuou,ly engaged in the pnctice of optometr\' 
I or more than fiye ( 5) year' in the 'tate pnor to the passage 
ol thi, act, <hall (upon 'ubmitting proof of ~me) be entitled 
to r~-ceiYe from said board a license to practice and a certifi­
nte of exemption from examination. 

~·~tton 51 of the Code pro1·ide> that "the repeal of a statute does 
not etTI:('t any right which has accrued under and by virtue of the 
,tatute repealed." The right contemplated by this section pertains 
to a proft'rly right of the citizen, or 1 right directly im·olving the 
per..,m. State 1·>. ~lullrnhotT, j4 Iowa, 27. 

\\"here one statute include~ an r.rccf'lioll and later on another stat­
ute is enacted, substantially the same as the former, but without the 
exception, then and in that event the later stltute will prevail, being 
the last expression o[ the legi<lati1•e will. State vs. Bissell, 67 Iowa, 
616. 

\lso a statute proYiding for an exemption is repealable unless it 
clearly cxpre;scs not only that the exemption is one which might 
I~ granted under the power of the state to ~onlract, but also that 
it was clearly intended to he made irrepealable Miller vs. Hagen, 
114 Iowa, 195. 

!'rctum 51 of the CO<Ie 11as intended to protect rights, not mere 
privilege,_ In \\'c,t ,.,, Bi,hop, 110 lo1~11, 410, the court .;ays: 
''If it wa< a ri~:ht, it i' ~nod to him; but ii a mere privilege, it ,;.ls 
Jo,t throu!(h the n·peal." \<,tuning that a party holding a cenili­
cate of exemption, which he obtained in accordance with Section 6, 
Chapter 167. ,\cb of the Thiny-third General .\ssembly, but under 
'llhich he failed to apply for Jnd recei\'e I rom the board of optometry 
examiner.; a liccn<c to practice, now presents 'himself before ~id 
board for examination, it is the opinion of this department, pursuant 
to the foregoing decision, that said applicant <tands upon the same 
footing 'nd must pa" the s.1me educational qualifications as re­
quir~d of othrr candiclall.·s who do not hold certificate> of exemption. 

\\'. R. C. KEXDRICK, 
Assistant Attorney General 
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QUAl.IFICATIONS OF OPTOMETRIST. 

Olecu .. lon u to qualification or one aeeltiDI an optometrist license. 

February 23, 1917. 

Guilford H. Sumner. Secretary of Optometry Examiner;, State 
House. 

Dear Sw I have your favor of the 23rd of February, asking 
this departm<:nt for an opinion on the following questions relative 
to the practice of optometry, and in an~wer thereto wiU say: 

First: Can a student of optometry take six months' imtruction 
consecutively, or must he cvvide the term of instruction so as to 
confine three month,; to each year? 

Under the statute, in our opinion, a student of optometry might 
take six months' in~truction consecutively, provided, it were the 
last three months of one year and the first three months of the next 
year; but under the language of the statute, in view of the decision 
given hy our own supreme court on this question, we t,hink that the 
expression "each year" means "identical year" as indicated by the 
Christiau calenclar commencing January lst and ending December 
31st. 

In tht' case of ~awy<.•r vs. Steinman, 148 Iowa, 610 our supreme 
court said: 

rhe word ''war" is, of cour>e, often used as meaning a 
p<.·nod of twcl~t· mMths. But it is manifest that a dear dis· 
tinction ma\· l'Xi,t h<.·t\\Ccn the expre,sion "within twelve 
month," ancl "in any (me year." Under our statute of defini· 
timh, the \\ord "yt-ar" is prc.,umptively equivalent to "year of 
our Lord." Thi .. latter exprc,~ion undoubtedly means an iden­
tical n.'llr a~ indicated bv the Christian calendar, commencing 
January bt und ending· December 31~1. And we think that 
llllht be the constmction to be placed upon the stah:te under 
con~idcration. • 

The court cites in •upport of this proposition several cases, among 
them being: 

Engleman 's ~tatl', 2 Ind. 91: (52 .\m,. Dec. 49+), n which 
l';he the court l':lid: 

\\'hen a y{':tr is m<.·ntioncd in our legislative or judicial pnr 
cceding~. and no mention h; made of the Jewish, Mohammedan, 
or other sy:;tem of reckoning time, all understand the Chris· 
tian calendar to he used. 

In the same case the court cites 
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Atlanta & Charlotte Ry. Co. ,.,. Ray, iO Ga .• 674. in which 
question aro>e in regard to the con>truction of a :;tatute, in which 
the court said as follows: 

The preliminary que.,tion aro>e in the >election of the jury 
to try the ca•e. The defendant challenged one A. \\'. Hoff· 
man. as bcin~ an incompetent juror. upon the ground that he 
had alread" 'Cri'Cd four 11eeh at that term of the court. and 
was thmfore disqualified under Section 3938 of the Code, 
which declares that no per-on ,haiJ be allowed to serve as a 
traverse juror longer than that time in any one year. • • • It 
is true that this is a statute which should be construed liber· 
ally, <o that the evil complained of might be suppressed and 
the remedy adl'anced. But this juror was only in the first 
week of hi, sen•ice for the year when he was challenged. and. 
a' Section 4 of the Code requires that. whenever the word 
year is u>cd in the statutes, it 'hall be construed to mean cal· 
cndar year, there was no error in allowing the juror to serve. 

The facts showed that he had served four weeks in the month 
of December, and one week in the month of January following. 

The supreme court of Kansas in the case of Garfield Twp. vs. 
Dodsworth Book Co .. 58 Pac. 568, says: 

The word "vear' as used in Section I, art. 16, c25 and Sec· 
tion 220. c. 2S. Comp. Laws 1Ri9, i<. under the rule for thP 
ronstrnction of ~tatutcs, con~trued to mean a calendar year. 

This bein~ the rule 1\ h1ch our court has adopted, he must have 
three month, study in two different calendar years, and yet, the~e 
three month' in each year nnght be consecutil·e under the circum· 
,tancc~ as above suggested. 

St"Cond: Is it necc"ary ior a two )tar period to have expired 
before a Mudent of optometry is eligible to examination from the 
date of entrance upon his cour'e of instruction? 

\\'e think the ~tudent might be eligible to examination after he 
had taken the two three months' period of study in any two calendar 
year' The statute says . 

The requirement of a standard school of optometry shall 
be that each <h1dent 'hall devote seventy·eight houro to each 
>ubject named in this section during each three months' 
cour,e. 

When the'e two three months' courses have been completed, as 
provided by the statute, we see no reason why he might not be 
examined. · 
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Third : :\lay a c;tudent o f optometry take five months of study 
in one year, and the remaining month in the next year? 

The ans wer to your first que..,tion answers your third. A student 
could no t take five month:; o f study in one calendar year and the 
remaining month in the next ye~r. 

Fourth : Is it necessary for the optometrist under whom the stu­
dent is studying, to be registered during the enti re three year period? 

It is the ruling of this department that an understudy cannot get 
credit for any work done unde r an optometrist who is not a regis­
tered optometri st during all of the time that the stud y is taking 
place. 

IJ. M. IIAV~ER. 
Attorney General. 

OPlNlO. S lH~Lt\Tll\G TO S TATE 111(;1 1\\'AY COl\t:\HS­
SIO~t 

AUT H ORITY I N CONDEMNATION PROCEEDINGS. 

Sec. 1527-r3 Supplemental Supplement authorizes the board of super· 
visors to order the county auditor to Issue warrants in favor of each 
claimant for damages awarded, and in s uch case, they are given. t he right 
to enter upon the condemned property, and Improve the same, but as to 
whether an a ppeal from the award to tbc district court s uspends such 
right of entry, and ns to the constitutional rJghts of the claimants under 
Sec. 18. Art. 1, of the Constitution if Injunction proceedings arc resor t\(J 
to a re not determined . 

~la) 24, 1918. 

Iowa Stale II ighway Co111mission, Ames, Iowa. 

Gentlemen: Receipt is hereby acknowledged of your letter of 
the 21st instant, pertaining to the condemnation of some land in 
Appanoose county. Iowa. for bridge purposes, and where the real 
question submitted seems to be embraced in the following: 

The question involved is whether the board of supervisor-. 
has the right to take possession o f the land included within the 
proceedings started unde r the above referred to section at the 
time when the appra isal board reports. o r whether this board 
mu.;t wait until the property owners a rc g iven an opportunity 
to appeal to the di~trict court and the amount of damages 
determined by the court. 
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The part o[ ... ection 1527-r3, supplemental supplement of 1915, 
bearing directly upon the <tucstion prc .... ented i" a:. follows: · 

The board shall order the auditor to issue warrants in 
favor of each claimant for the amount of damages awarded, 
and in such case shall have t he right to enter upon such 
right of way and improve the same. The damages thu" 
awarded sha ll be paid for out of the county road or b ridge 
fund or out of both o f said funds. C laimants for damage~ 
may appeal to the district court from the award of damage~. 
in the manner and time for taking appea ls from the establish­
ment of highways gene rally . 

From the foregoing, it wo uld appea r that the board of super­
visors are not required to await the determination of the amou n t 
of damages which may be awarded the claimant on appeal to 
the di:.trict court, but section 18, article I, Cons titutio n of Iowa, 
per taining to the question of eminent domain provides as follows: 

Private proper ty s hall not be taken for public use with­
out just compensation first being made, o r secured t o be 
made, to t he_ owner thereof, as soon as the damages s ha ll 
be assessed by a jury who s hall not take into consideration 
any adYantage that may res ult to said ow ner on accou nt o f 
the improvemen t for which it is taken. 

In construing this section of the Constitution the decisions 
of the court have n ot been in accord, and I find i t difficult to 
determine, with any degree of certainty, jus t what would be a 
proper holding under that provision of the Constitution when 
applied to this particular statute. I n some instances, where 
provision has been made by statute for t he taking of p rivate 
property for publi c us e it has been expressly provided t hat an 
appeal from the award of appraisers, or sheriff's jury, to the 
district court shall not s uspend the prosecution of the work, or 
so to :;peak, the taking o f the property for the p urposes des ired. 
and under such ci rcums tances, the supreme court of this state 
has sus tained such statutory provisions. T he portion o£ the 
section of the statute above quoted docs not, however, go to this 
length. It is true th~ it states that where the warrant is 
issued in favor of the claimant for the amount of damages 
awarded that the board shall have the right to e nter upon such 
right of way and improve the same. U nder this provision, I 
would feel cons trained to adv ise that the board might proceed 
with the improvement, and if the claimant, the property owner, 
saw fit to institute injunction proceedings to restrain th e board 
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of supervisors, he might do so and they would then be brought 
face to face with the question of whether or not the taking of 
the appeal would suspend the making of the improvement in 
question. 

J. \V. SANDUSKY, 
Assistant Attorney General. 

COST OF CONSTRUCTI ON OF BRIDGE. 

Where the county has purchased materials in large quantities for 
constructing and repairing bridges, the board may employ a brldre 
crew by the day to construct and repair bridges where the aggrerate 
costs of all material and labor exceed one thousand dollars, in certain 
cases, with or without advertising and letting at a public letting. 
Construing sec. 1527-sll Sup. Sup. 1916. 

May 24, 1918. 

Iowa State Highway Commission, Ames, Iowa. 

Gentlemen: I have your request for the opinion of this depart­
ment on the following question. 

You state: 

\Ve have been requested to advise Fremont County in 
reference to a situation existing in the county and one which 
has come up in a number of the counties in the state. 

This county maintains a crew for doing repair work and 
for building wooden bridges throughout the county. It has 
complied with the provisions of Section 1527-sll Supple­
mental Supplement in reference to advertising for material!'; 
used in the construction and repair of these bridges. The 
county early in the year advertised for this material and has 
a warded contracts for practically all of its 1918 requirements. 

Some of the wood bridges which this county contemplates 
constructing or repairing will s lightly exceed the $1,000 
limit as mentioned in the section referred to above. Inas­
much as the county has advertised for the material and is 
purchasing s uch material under contract can it legally pay 
claims for the labor involved in the construction and repair 
of these bridges where the total cost of the new construction 
or repair work wm exceed $1,000. 

Tn the case which we have before us the estimated cost 
of the bridge will be about $ 1,200. The labor charge on this 
work would be approximately one-half of this amount. 

\Ve will appreciate your advice in reference to this point. 
The question presented, as I understand it, is-will it be legal 

for the board of supervisors to pay the wages or expense of a 
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bridge crew employed by the county by the day· in construct­
ing a bridge the total cost of which, including labor and all 
material used therein, amounted to about twelve hundred 
dollars. The material used in the bridge was owned and­
regularly purchased by the county under contracts awarded 
after proper advertisement and at a public letting, the value or 
cost thereof being about six hundred dollars. The cost of the 
labor of the bridge crew representing about an equal amount. 

The determination of this· question involves a construction of 
section 1527-sll of the supplemental upplement to the code, 
which provides .as follows: 

All culvert and bridge construction, grading, tile and tiling 
and repair work. or materials therefor of which the engi­
neer's cost shall exceed one thousand dollars shall be adver­
tised and let at public letting. 

If the word "and" instead ot the word "or" preceding the 
word "materials", as it appears in the part of the section set 
out had been used there could be no reasonable doubt that the 
bridge in question should have been advertised and let at a 
public letting, for the cost thereof exceeded one thousand dollars, 
but if tht: cost of "culvert and bridge construction, grading, tile 
and tiling and repair work" can be held to be separate and dis­
tinct from the cost of the "materials thereof", as the same appears 
in the statute, then they may and should be classed separately, 
and the limitation would not apply until the cost or expense of 
one class or the other exceeded one thousand dollars. 

When materials have been purchased regularly in large 
quantities, and are owned by the county, it would, ordinarily, I 
think, be more economical in constructing and repairing small 
bridges and repair by day labor than it would to advertise and 
let by contract at public lettings, and in all cases, where the ex­
pense, entirely aside from the cost and exp ense of the material 
will not exceed one thousand dollars, I am constrained to think 
it would be legal to make the improvement by day labor without 
advertising, or after advertising, as the board may deem best 
for the interests of the county, and, I therefore, think the claim 
for the labor expense incurred in Fremont county may be law­
fully allowed and paid. 

J. W. SANDUSKY, 
Assistant Attorney General. 
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C ONTRACTS O N "COST P L U S P ERCENTA G E B ASIS" ILLEGAL. 

The board of supe1·vJscrs have n o authority to let contracts for bridge 
or highway construction upon the so-called "cost plus percentage basis:· 
Principles discussed. 

April 19, 1918. 

I owa State H ighway Commission, Ames Iowa. 

Gentlemen: The question of authority of boards of supervisors 
to let contracts for county work upon the so-called "cost plus per­
centage basis" has been referred to me for attention. 

The proposition is as follows: 

O n Friday afternoon, April 5th, Mr. Avery and Mr. Leah­
mer, representing the Midwest Grading Contractors' Associ~­
tion, came to Ames t o interview you relative to the propoSI­
tio n of letting grading contracts on the cost plus percent­
age bas is. They expected t o meet with the Cornmission, but 
in the absence of the Commission and yourself and :\1r. 
White, I talked the proposition over with them and agreed 
to transmit their request to you. 

They stat ed that at a former meeting with the Commis­
sion about a week ago, it was suggested that the legality of 
contracts on a cost plus percentage basis be determined. 
They stated that they have been advised by attorneys that 
such contracts could be legally let. They did not, however, 
give the names of the attorneys who advised them jn that 
manne r. I s uggested that the Commission would very likely 
be governed by whatever decision the Attorney General 
might make in the matter, and they then informed me that 
you had agreed to take t he matter up with the Attorney 
General. 

I am attaching hereto two sheets which give a sum­
mary of forms of tender for work on the cost plus percent­
age basis and on the basis of a unit price plus a percentage 
to cover increased costs of lii.bC>r and m aterial. They would 
much prefer that a cost plus percentage basis as outlined on 
Sheet No. 1, be tried out if such a procedure would be legal. 
but if this cannot be done, they are willing that contracts 
be let on the basis of a unit price plus percentage to cover in­
creased costs. which p roposition, they said, was suggested 
by you at the last meeting. 

They are very anxious to haYe this matter settled as the 
season is now getting to the po int where work will soon 
open up. and they ask that you advise them at your earliest 
convenience as to what disposition t he Commission will 
make of this proposition. 
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FOR:ll OF TE~DER ON COUNTY ROAD WORK FOR 1!118. COST PLUS 
PERCENTAGE BASIS. 

This form of tende r ·will not eliminate competitive bids, as 
each contractor will d ec ide what percentage he will r equire 
and what schedule of prices he will establish o n the follow­
ing items : 

Teams. including harness, stables, blacksr~th 

outfit and all camp equipment. ........... $ .. 
EleYating grader ......................... $ .. 
\\·agons .. . .............. . ............... $ .. 
F res noes ................................. $ .. 

per clay ,, ., 
tt " 
" 

,. 
PlO\VS .• . .. • ••... • .•.•.. . .•. .. ~ ........ . .. $ .. 
1Iormon . _ . ............................... $ .. 

" " 
" 

., 

\Vheele r ....... . ........... _ ... . .. .. ...... $ . . " " 
Blade Machine .................. . ........ $ .. t< ,. 

Foreman, timekeeper, machine men, blacksmith, dump 
man, stable boss, cook, flunkies, teams t ers, and all other 
labor, :Market price. 

County to pay for all feed, s upplies, repairs necessary to 
keep the outfit in service cost of m oving on and off from the 
work, and all.other expenses ih connection with the ·work. 

A ll bills shall be rendered and settlement made upon the 
above basis, p lus the contractor's stipulated percentage:: , on 
the first of each month. 

Section 1527-sll, of the 1915 s upplement to the code, pre­
scribes in detai l the manner in which bridge, culvert, grading, tile 
and repair work s hall be done. If the estimated cost does not 
t>xceed one thousand dollars it may be done as fo llows: 

A ll culverts and bridge construction tile and tiling and re­
pair work, o r materials therefor, of which the e ng ineer's esti­
mated cost shall be one thousand dollars o r less, may be 
advertised and let at a public le tting, o r may be let privately 
at a cost n ot to exceed the e ng ineer's estimate, o r may be 
built by day labor. · 

If the estimated cost exceeds oi1e thousand dolla rs it must be 
done as follows : 

A ll culvert and bridge construction , grading, tile and tiling 
and r epa ir wotk, o r materials therefor of which the engi­
neer's estimated cost s ha ll exceed one t housand dollars 
shall be advertised and let at a p ublic letting, provided, that 
the board s ha ll 11ave the power to reject all bids, in which 
event they may readvertise, or let privately by submitting 
contract to the s t ate highway commission for approval, or 
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build by day labor, at a cost not to exceed the lowest bid 
received. 

In each instance, and by whatever method adopted, a limita­
tion is placed upon the cost which must not exceed the engineer's 
estimate in the one instance and that of the lowest bid received 
in the other. Such estimate must necessarily be based on fixed 
values and any system which contemplates or provides for any or 
all possible forms of increased costs or expenses to be added to 
the materials to be furnished o r work to b'e performed entirely 
eliminates this safeguard and protection, as well as that furnished 
by the lowest bid received, and would, therefore, be in direct vio­
lation of the provisions of statute. 

The legis lature has seen fit to prescribe in detail the powers of 
the board of supervisors and to point out in equal detail the man­
ner in which such powers may be exercised and any substantial 
departure therefrom has been and wi ll be held to be in violation 
of law. 

Innumerable difficulties could and doubtless would arise in 
the performance of county work, as ~veil as· in furnishing mate­
rials for s uch work, and this is so apparent that I deem it un­
necessary to mention any of them, and I am of the opinion that 
the board of supervisors have no authority to enter into con­
tracts of this kind. 

J. W. SANDUSKY, 
Assistant Attorney General. 

POWER OF THE BOARD OF SUPERVISORS T O PR OTECT BRIDGE S. 

The board of supervisors have authority to protect bridges across 
streams In their counties, by constructing a dam across an old channel of 
the river, where such channel forms the boundary line between the two 
counties, but before doing so, permission from the other county should ftrst 
be secured, as a part ot the dam wfll be upon land within the other 
county. 

April 5, 1918. 

Iowa State Highway Commission, Ames, Iowa. 

Gentlemen: I have your letter of the 2nd inst. pertaining to 
the question of the construction of a dam across an old channel 
of the \Vasipinicon river at a point where such channel forms 
the boundary line between Clinton and Scott counties. The 
purpose being to protect bridges located within the former 
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county. and a doubt ari~e- as to the authority of the board of 
!>Upervisors of such county to construct the dam, for the reason 
that a part thereof would be located in Scott county. 

It is, doubtless, within the authority of the board of super­
visors t o protect the bridges of the county from damage by 
tlood waters, floating ice, drift wood arid other causes, and for 
such purposes they may erect dams, piers and other form of 
protection, and such authority s hould not be limited to cases 
where the protection, whatever its form may be, is located 
wholly within the particular county, and I am, therefore, of the 
opinion that the board of supervisors of Clinton county have 
authority to appropriate the money for and construct the dam in 
question. though before doing so, the board of supervisors of 
Scott county should, by proper resolution, consent to the con­
struction of such dam. 

J. \V. SANDUSKY, 
Assistant Attorney General. 

PR OCEDURE I N L ETTING CONT RACTS. 

The board ot supervisors Is rAqulred to advertise In a proper manner 
all culvert and bridge construction grading, and tile and repair work. or 
materials therefor of which the estimated costs exceed one thousand 
dollars. They have the power to reject all bids and may readvertlse or 
Jet by private contract by submitti ng sua-b contract to the highway com· 
mission for approvaL 

February 5, 1918. 

Iowa State Highway Commission, Ames, Iowa. 

Gentlemen: Receipt is hereby acknowledged of your letter 
o£ January 31. 

As stated tet 1\Ir. Ames over the. telephone I am persuaded that 
it will be proper and lawful for the boards of supervisors of t he 
several counties of the state to advertise in the regu lar manner 
for bids for furnishing materials and construction of bridges 
and other improvements contemplated for the year, and in a ll 
cases where bids received are not satisfactory they may reject 
any or all such bids, and may then preceed as provided in section 
1527.-sll of the 1915 supplement of the code to readvertise or let 
by private contract, as in their judgment may appear best, but 
the advertisement and all other proceedings should be full, free 
and regular the same as though the meeting at Des Moines had 
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never been held. In the event of the rejection of bids then pri,·ate 
contracts may, with the approval of the commission, be made 
with material-men and contractors who had submitted the most 
satisfactory propos•t10ns to the supervisors' committee here. 
The cardinal principle-for your guidance, as well as that of the 
supervi sors of each county, is to secure the most advantageou s 
terms possible for the public, but in form and manner as con­
templated by the law, for while a saving to the public is always 
des irable, yet such saving must be effected by and through a 
s ubstanti a l compliance \vith statutory requirements. 

J. vV. SANDUSKY, 
Assistant Attorney Ge neral. 

JOINT DRAINAGE DISTR ICTS ON COUNT Y LINE H I G H WAY. 

Joi n t drainage distr ict cannot be formed for d rainage of a county li ne 
highway and lands tributary to t he same drainage a r ea. lying In twu or 
mo1·e counties, under section 1989-b, Sup. 1915. 

J uly 16, 1917. 

Iowa State Highway Comm ission, Ames, Iowa. 

Gentlemen: Paraphrasing your question we note that you 
desire an opinion of this department as to whether a joint 
drainage district may be formed for the drainage of a county 
li ne highway and lands tributary to the same drainage area lying 
in two or more counties under the provisions of Section 1989-b, 
S upplemental Supplement to the Code, 1915, and following 
sections . 

I do not believe the provisions above r eferred to could be 
cons trued so as to allow two or more counties to proceed under 
them jointly in the establishing of a joint drainage district. This 
law was evidently in tended to r el ieve those conditions where it 
is necessary for the B9ard of Supervisors to take the initiatiYe 
in order to procure the drainage of a particular road or roads 
but it does not appear that the legislature had in mind a s ituation 
like you suggest. 

\Ve do not think the powers under the sectio ns above referred 
to can be aided by the authority that would arise under the 
usual procedure, where the district is petitioned for by som'e of 
the land owners. It is s uggested that either Board might for m 
a drainage district including so much of the benefited land as 
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lies in the county so acting, but there would s urely be breakers 
ahead if two or more counties acting separately attempted in this 
way to construct a joint drainage impro,·ement. The owners 
of the lower lands would necessarly ha,·e the burden of paying 
the damages and costs of construction of the m ore expensive part 
oi an open ditch, or else the increased cost of a Jar.ger tile because 
of the necessity of taking care of the OYerflow from the lands 
lying above in the other county. This condition would present 
unusual difficulties in reaching an assessment that would be in 
proportion to benefits and might be fruitful of much litigation. 

It occurs to us that it would be much better, especially if the 
district to be served is large, that one or more of the land owners 
be induced to file the petition so as to se t in motion the machinery 
of the law as provided in Section 1989, Chapter "A". 

F. C. DAVIDS01 . 
Assistant Attorney General. 

PAVING OF CO U NTY ROADS. 

The conditions unde r which a board of supervisor s may order a county 
road paved discussed. 

J une 23. 1917. 

I owa State High·way Commission, A mes, I owa. 

Gentlemen: Your request for the opinion of t his department 
on the following question has been referred to me for attention: 

The board of s uperviso rs of U nion County wish to pave 
about o ne-half mile of a county road leading from the city 
of C r eston to the cemetery. The city has already paved the 
street leading out to the corporation line, and the county 
now wis hes to extend this pavement the half mile beyond the 
corporation line to reach the cemetery. It is estimated that 
the work will cost from e ight to twelve thousand dollars . 
about fifty pe r cent of which will be donated, the county pay­
ing the remaining fifty per cent, o r from four to six thousa nd 
dollars. * * * 

'vVe wou ld be pleased to have you advise us concerning the 
board's authority in regard to such improvement, as some 
of the counties have constructed short pieces of pavement 
of this kind and we have ap proved the cont racts therefor. lf 
the b oards have authority to order s uch improvements . we 
wish to govern ourselves accordingly when s uch contracts 
are s ub mitted to us for approval. If the boards have author­
ity t o order such improvements, we wish to advise the U nion 
County board of sup erviso rs to that effect . 
33 
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As I understand the propo~ition, it is not a question of wisdom 
or exped iency, as viewed by the commi~sion. whether the 
improve ment referred to should be made, but whether the board 
of supervisors have the authority to make such improvement and 
pay whatever portion of the cost or expense thereof, over and 
above the amount contributed therefor by voluntary subscription. 
that may be necessary, out of the county road cash fund. 

Section 1482 of the code, gives the board of supervisors general 
s upen·ision of the roads and highways of the county. Other 
sections and s ubsequent legis la t ion modifies this as to streets in 
cities and towns, and as to roads and highways included in 
the towns hip road system, but as to the county road system, and 
all fund s available therefor, they have full and complete super­
vision and control, limited only by certain specified powers con­
ferred upon the highway commission, and I am of the opinion 
that if the plans, profiles and s pecifications for the improvement 
of that part of the county road leading from the corporation line 
of the city of Creston to the cemetery grounds have been properly 
submitted to and approved by the highway commission and 
there are s ufficient funds available in the county road cash fu nd 
to meet and defray whatever portion of the cos t and expense. 
over and above the amou nt contributed by voluntary subscrip­
tion, that the engineers estimate shows and that may be neces­
sary for s uch purposes that the board of s upervisors have the 
power and authority to make such improvement. 

J. W. SANDUSKY, 
Assistant Attorney General. 

TOWNSHIP NOT REQUIRED TO CARRY WORKMEN'S 
CO MPENSATION . 

Townships are not compelled to carry compensation Insurance under 
tho Iowa statutes. 

May 15, 1917. 

I owa State Highway Commission, Ames, Iowa. 

Gentlemen: Your favor of the 8th ins t., addressed to the 
Attorney General, in regard to. townships being under the \Vork­
men'~ Compensation Act has been referred to me for attention. 

You asked the two following questions, to-wit: 

Firs t: Should the township, unde r the \Vorkmen's Com­
pensation law, carry compensation insurance? 
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Second: If the township should carry compensation m ­
surance. from what fund s hould such ins urance be paid? 

The \\'orkmen's Compensation Act relative to municipal 
corporations, and the like, provides as fo llo ws: 

(Section 2477-m, s ub-division B, supplement to the code. 1913.) 

\\'here the state, county, municipal corporation. school 
districts. cities under charter or commission form of govern­
ment is the employer. the terms. conditions and provis ions o f 
this act for the payment o f compensation and amount the reof 
for such injury sustained by an employe of s uch employer 
shall be exclusive, compulsory and obligatory upon both 
employer and employe. 

It is clear that unless a civil tow nship comes within one of 
the classifications referred to in the foregoi ng section, the so­
called "compensation act" does not apply. It is also ev ident 
that the only classification in said section which could possibly 
apply is that in relati o n to municipal corporations. Now. is a 
civil township, a municipal co rporation within the contemplation 
of the Iowa law? Our courts repeatedly held that civil township 
is not a corporation nor a legal entity and canno t s ue or be 
sued. It is no more than a legal s ub-divis ion of the county for 
governmental purposes. These provisions clearly indicate that 
civil townships have n o corporate powers as s uch . 

Austin Company vs. T o wnship of \Veavcr, 136 Iowa, 709; 
Theulen vs. Reed, 139 Iowa, 68. 

Pursuant to the foregoing authorities, 'vc would a ns wer your 
first question in the negative. 

Y our second question th erefo re requires no answer. 

\V. R. C. KENDRICK. 
Assistant Attorney General. 

REPAIR OF HIGHWAYS PARTLY I N CITY AND PARTLY IN COUNTY. 

The rights and duties of n city In regard to the re pairing ot h ighway" 
which are partly In a c ity and partly In con trol of the county dlscuc;sed. 

~lay 3 1. 1917. 

Iowa State Highway Commission, A m es, Jowa. 

Gentlemen: Y our recent letter, concerning the highway along 
the corporation line between the ci ty of \\'ebster C ity and a 
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township road district, has been assigned to me fo r attention. 

The question prc~entcd is. "may the city share in the expense 
of repairing a highway a lo ng the corporat e limits of the city, one­
half of which lies within t he limits of the c ity and the other half 
lies within the limits of a townsh ip road district, when the part to 
be repaired i.s on and along the s ide of the highway next to said 
tow nship and no part thereof within the corporate limits of the 
city?" 

I ha,·c not been ab le to fi nd that the statute make~ any \'cry 
complete or satisfactory prov is ion fo r a case of this kind. 

The statute sect ion 75 1 of the code provides tha t "cities a nd 
towns sha ll have power to establis h, lay off, open, widen, s traight­
en, narrow, vaca te. extend, improve and repair st reets, highways. 
avenues, a ll ey::;, public grounds, wharfs, la ndings, and market 
p laces within the ir limits ." and sect ion 753 further provides that 
"they shall ha ve the care, l>upc r vision and control of all public 
highways, streets, a' cnues. a ll eys. public squares and common~ 
within the city. and !>hall cause the same to be kept open and in 
repair and free from nuisance." 

Similar duties arc enjoined upon the county and township 
road district, as to roads and highways, outside the corporat e 
limi ts o f cities and incorporated towns. The highway in question 
fo rming, as it docs, the bounda ry line between the c ity and the 
towns hip road district, one half thereof lying within the corporate 
limits of the ci ty, and the other half lyi ng within the limits of 
the township road <i i~trict, could , no doubt, be m ainta ined and 
kept in repair far marc economically and effectively at the joint 
expense and by the joi nt e fTorts of the highway officia ls o f the 
city and the t ow nshi p road district, than could o therwise be possi­
ble, b ut my attentio n has not been call ed to no r have I been able 
to find any pn1\'ision of the law which provides for or by reason­
ab le inference could be held to impose such obligation and I am 
unable to point out any authority by which the city may be com­
pe lled or permitted to s ha re it1 the expe nse necessary to make 
the required repairs. 

J. \V. SAX D USKY. 
Assis ta nt Attorney Gene ral. 

OPI="IO:\'S RELATI NG TO STAT!!: lllGH\\'AY COMMLSSION 517 

WHO LIABLE FOR COST O F R EPLACI N G T RESTLE WORK WITH 
DIRT FILL. 

~"hen it becomes necessary to replace trestle work on a townshlp road 
with a dirt .. fill " the coun ly should bear the cost of the change. 

~Iay 5, 1917. 

Iowa State Highway Commis:;ion .. \mes. Iowa. 

Gentlemen: Your request for the opinion of this Department 
on the fo llowing proposi tion has been handed to me for atten­
tion. 

There are several long span. wood pile trestle, highway 
bridges located within the limits of the drainage area o f one 
of the larger streams in the coun ty. One of these bridges 
serves as the main c hannel structures o r bridges that take 
care of the overflow d ischarge under flood conditi ons . Dur­
ing the greater portion of the year no water passes through 
them. 

The highway in question is a towns hip road carrying an 
ordinary amount of traffic. The b oard o f supervisor s now 
d esir es to remO\·e o ne of these long span wooden b ridges 
which have become dangerous, due to lack of repairs and 
natural decay, and w hich in the opin ion of the board of 
gupervisors is not required to provide the necessary water­
way to accommodate the flood di scharge of this stream. 

The board of s upervisors o f Cherokee county is willing 
to remove the old. structure, but some question has arisen 
as to whose duty it is to fill up the o ld opening and put the 
highway in a passable condition. In the particular case at 
hand, the township trustees have refused to fill the opening, 
hut are not objecting to the county's making the fill and 
charging u p to $ 150.00 of the cost to the township. The 
cos t of making the fill wi ll exceed the $150.00 by a s ubstan­
tial amount, and the question then arises as to whether the 
board of supervisors have authority to pay any amount 
above the $150.00 s ince the w ork which they w ould be doing 
might be construed to be road work on the township roads. 

It seems to u s that the entire ques tion is hinged upon an 
interpretation of what is meant by bridge work, and we re­
spectfully request your advice in thi s matter. It is a proposi­
tion that has given u s considerable difficulty, not only in this 
county, but in several others, and we fee l that it is one t hat 
should be decided if poss ibl e so that futu re advice to the 
township and co unty officials from your office and from t he 
Highway Commission may be uniform in respect to thj s, 
q~estion. 
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The question here presented is simply this: \\'here it is pro­
posed to replace a bridge heretofore constructed and maintained 
by the county on a road or highway; which is now a par t of the 
townshi p road system, with an embankment or fi ll, should the 
expense thereof be borne by the township or by the county ? 

I s hal l assume there was no question about its being the duty 
of the county to construct and maintain the bridge in question. 
so long as it was regarded necessary that a bridge s hould be 
t here, and that the doubt arises when it is determined that the 
bridge shall be replaced with an embankment or fi ll. 

Section 1482 of Chapter 1, Title 8, of the code, pertain ing to 
t h e s upervision of t he roads of the county is as follows: 

The board of superv isors has the t he gene ra l su per vision 
of the roads in t he county with power to establish, vacate 
and change them as herein provided, and to see t ha t the Jaws 
in relation tq them are carried into effect. 

Paragraph 5 of Section 48 of the code, defini ng words and 
phrases, is as follows: 

The words "highway" and "road" incl ude public bridges, 
and may be held equivalent to the words "county way", 
''county road", "common road", and ''state road". 

Under the provisions of said chapter. and the paragraph of s ec­
tion 422 set out, the establishment and su.pervision of th e roads 
of t he county is placed in the hands of the board of s upervisors, 
and by the conclud ing sentence in section 1511 of the chapter it is 
stated that the term "road", as used in the code, means any public 
highway, un less otherwise specified. Subsequent legislation has 
authorized the creation of a Highway Commission and provides 
for what is termed "county road system", which includes the 
h ighway now designated as county roads, by the plans and rec­
ords now on file in the County Auditor's office, and also the 
county highways from ti me to time added thereto, and a lso, pro­
vides fo r what is termed the "township road system", w hich later 
includes all other highways in the county, except in cities a nd 
towns. 

This legislation provides for the organization of township road 
districts, and in more or less specific terms,. defines the d uties de­
volving upon the board of supcn i!>ors and township trustees, re­
spectively. 
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Section 1527-sS of the supplemental supplement provides as 
:ullows: 

• • * The duly to construct and maintain a ll bridges and • 
p e rmanent cuhcr ts th roughout the county is imposed upon 
the board of supervisors. A_ll culverts and bridges sl.tall ?e 
paid for out of the county bn dge fund, except as provtded 111 

section thirtee n of this act. \\'here conditions are s uch as to 
warrant or necessitate the same. the board or supervisors 
shall furni h township trustees metal or other temporary 
cu h·erts authorized by the state highway commission to be 
p laced by them on their township road system. a id cul­
verts to be purchased by the board of supervisors and paid 
for out of the county b r idge fu nd and shall not exceed in 
s ize thirty-six inches in diameter, or its equivalent. The 
county, however, shall be at no expense for placing, fi lling, 
or transportation of sa id temporary cu lver ts other than their 
delivery at a railroad station to be designated by the board 
of supervisors. J mmediately upon the completion by the 
board of supervisors of any br idge or culvert situated. upon 
t h e townsh ip road sy tem. or the instaJlation of a temporary 
culYert furnished to the township by the board of super­
visors, it shaJI be the duty of the township trustees to 
properly fill over with dirt all such culverts and fi ll in and 
uniformly grade the approaches to all such bridges. Should 
t h e trustees fail for a period of two weeks after notification 
to make such fi ll, or fail to fill in and grade over such 
<:u lvert, as herein provided, the board of s upervisors shall 
proceed to do so. and the engineer shall report the actual 
cost of so doing and such amount, not exceeding one hun­
dred fifty dollars, for any such bridge or culvert, shall be 
certified by tbe board of supervisors to the county treasurer 
who shall transfer said amount to the county road cash fund 
from the first collection of road funds belonging to said 
township. 

This section requires that immediately upon the completion 
by the board of supervisors of any bridge or culvert situated upon 
the townsh ip road system, or the instal lation of a temporary 
culvert furnished to the township by the board of supervisors, it 
shall be the d u ty of t he township trustees to properly fi ll in and 
uniformly g rade th e approaches to all such bridges, and should 
the t rustees fa il to perform this work, the board of supervisors 
shall proceed to do so, and the engineer shall report the actual 
cost of so doing, and such amount not to exceed $150.00 for any 
such bridge or culvert, shall be certified to the county treasurer, 
who s h a ll transfer said amount to the county road cash fu nds 
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fr"m the first collt-ction ,,f roa•l hu11l~ hcltmgin~ to -aid town>htp. 
It will h~ ob•en cd th>t upon the failure of the toW1hhi11 trus. 

tee• to pcrfomt thiS wrork that tht· hoord of Mtprrvisor~ <h:tll pro. 
cred to do so, and the engineer• shall rr1w•rt the actual co,t of "<> 
doing, and •uch amount not to rxcercl $150.00 fur ;my <ttch bridge 
or culHrt, shall ~ tran<ferrcd to the county road fund from the 
town .. hip road fund. 

The t\ irlent purpo<~ an•l intent of the le~i•lature was tn place 
the expen<t t>f the urchnary grad :-g. rr1•atr and up·kt·rp of the 
highways compri•ing the ''t<~wn<hip rnarl <y<tcm" upon the 
town<h•p. and Hry naturally the <JUCJ~tion nri<r" "hethcr the 
tmbankmtnt nt<"ts~ry in the c:u~ he£nre u ... is nf that char;tcter. 
It i• not a que5tion whrthtr the till wh•ch i< re<1uircd to replace 
the bridge;, ''n.ad \\ork'' or "hridge \\Ork~. It i< ~ureh- not the 
latt<r, for it mu•t hr con<tructrd of clirt. lt i<. howe\'<"~. to take 
the place of a bridge, con trncte<l an< I kept in repair J.y the county 
and "hen rrpbcrd \\ ith the till the cxpcn<e to the count\' will 
Ceil'\t', and I am nr thr- upinitll\ lh:u nc) part of the t'XJ>en .. e -.ll ....... es­
sary to con'lruct thr till 'hnulcl hr chargrd tu the town,hip hut 
that the entire cnH thcrrc>f ~huuld he hurnc hy the county. 

]. W. SANDUSKY, 
\ssistant Attorney General. 

DUTY OF CITIES TO KEEP APPROACHES TO BRIDGES IN REPAIR . 

Ctttu and Towne •hould kN·p tn rf!J)alr 11111111 or t'mbanknumt3 or brlc.lge 
~:~:;-. lntlde tit)' llmlta Aflrr lht• JIII.UDt! an• f)MJH-rly c·onotlrUNt'd by tho 

,\pril .1, 1917. 

Iowa State Highway Cnmmi .. i<•n, .\nt<,, Iowa, 

Gentlt"m~n: \\'t ha\'t.· )·our r<"(IU~~l for an OJ•inion from thi~ 
der~rtment ''" the following facts 

. \\'~ hav!' I"'"" rcctucstc•l to ad,·i•e the Hoarol of Supcr­
Y1sors of CIa) Counh m rt(crt.:n<"c tn 1ts duty in nJaintain-
101: an ear:h till \1 hich .5erHs a• on ni'I"L''"" to a .:one ret<.' 
l>ndge '~h1ch IS ai'J rox1noatdy 400 feet I mg. Jocatt"<l in,irlc­
of !he Cit)' hnms Clf S!Jencc r Hr1eih otat<d the propo-ition 
Which confrc nts the 1103rd is as fon .. ;,.: 

The n.r" bridgt• \\h1ch i• ZZ5 feet •hortrr than the old 
"';;"I b.~·lge a11<l Al•prooch, \laS l>uilt 111 1915 I"· the cuunl\ 
an pa1 ior ?"t of count~ funds. l.a•t spring the grad'e 
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•cttlt·d ancl it hcr.unc llll·rss:ar) tu fill in th1:-. :-<.:ttlet.l pnrtion 
of the roa•l. Tlw H'ltlt-mrnt ~a1nc on the cc:nter of the gTade 
3n,l w.t ... in tht" nat urc: of a mml·holc. The quc ... \ion wa~ 
raised at that time .ts tu \\ll<•m the \\Ork hdnn~ed, but the 
count\ finalh •It• I tlw \\ork ncul paid for the "'""'" out of the 
hri•lge fund." 'in(<' that t1me the c:it~· ha• rai-ed th~ daim 
th~l the portoon of .tlu· ,Rr.t~e ••lied hy the county belong­
to the count\" tu m:untaon Inc c:uunty, of cour,e. take• !he 
orV<•<~te , i~",, puont. Thc~e is al•o •orne dan~er of ht.gh 
wata "ashing out n port1011 u( the grade and th~ q.ue>toon 
naturall\' nnse$ a• t•• "ho ~houi.J pay ft·r rebu1ldmg th~ 
gracle iri ~uch an c\ ent. 

\\·e Wt"'uld ,grtatly nt•pn·d:~.tc .)OUr :lch ic:_e tn this n1att~r a5 
"' who ,houJ.I maontaon the urth fill "luch lead~ up to the 
hrul,:::e and the rd{>• •l.t!Jhitity uf tht" ('(~unt) 111 ca<.~ o£ a flood 
wa!\hinK a\\ay a portu~n of th: npp~oach ~;rade. I~ the~~ are 
nny oth~r pvwU m thaR con ... utt·ratJOn th~~ you wtll wbh tu 
hr: advised upnn ht•fo~c n·n!h~!1ng n d~ctstNl, we would be 
gl:ul to furni•h Y"" '"th tlus 1nformatton. 

P~ragraph Ill ,.f ~<'rlinn ·122. ,.f tht• code, pertnining to the 
duties uf the htlard of u lll'r\ i~un. is as r. l\10\\i~: 

·r,, pru\·iclc.,• fur t h~· cr("ctinn c.'r a11 hritt.,g~s which may. b~ 
ne-ct·~snry. tLihl wh id1 tlll' pnhllc cnn,·cmcnce may re9u1re, 
\dthin their rc.•!\JlCL"thc.· countlrs, and t1) keep the ~ame m re· 
pair, rxcc.·pt a~ is ()tlwrwi~c providccl by taw. 

l'aragraph 5 of •t•ctinll ·IR. ,.f the cn<lc. is a• follows: 

Tht• wortls "lugh"ny" .uul "rnatl" inclucle public bridges. 
·!Lncl Ill:\)' ln· h£"1cl t•quhalc•nl to tlw wnrd~ ··c~unty ·way". 
10t'clunty rn ul'', ··cun11l1tlll road'', :and .. !" ate road . 

~cctioon i51, 75l.llt•l 7c3 of the cndc. per aining- to the power' 
and dutll'5 uf c1ti,·s .1 '' t•n ns is ns folh.t\\~: 

lotios n11<1 t twtts hall hav<' JK•wcr to e,tai,Ji,h.lay utT. 
open, \\ icl" u, totnd~htcn, narrow. \ acatc. e~dcn~. tmpro\ c 
and rt 1,air ~tn·(t5, l.1ghwa) s. av('nUt"". alley~. pu.hh~ ~ound ... 
"barfs. lan(hng' n 1 ~cl m:-arktt plac(' .. \\ i~hin thctr hmll .. ~; but 
no ~trect 8 ,·cnue, highw:ty, or alley "h1ch 'hall hc:reatter b~ 
dc<lkated tu 1nobli<· utc h~· the pn>pnett•r uf the g~ound m 
mw munidpal c.•r1mrntion thall h~ •lr<·nortl a pubhc ~tr<C:t, 
"' ~nu~ blj:'lmn), or alley, or be ttl!d~r. the u<e or control of 
~uch noumcipal•l\•, nnles• the cled>cJttto•! -hall t;e accrp!rd 
and confirntrd b) an ortlin:ul<<" or re-oh1t1on ~pecoally pa•. ed 
for such puq•)5C. "I he cxpcn•es uf •uch rc1•a1r~ and 1m· 
J>rC>Hill"nts m:.) 11c paul fr •m th~ general fund, or from 
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f
the hogh'h'a>f. or poll taxes of -uch cities or town> or pa 1 rum eac o such funds. ' n y 

Sec 752 They :ohall ha' e the power to >ro' ide th 
~~~dth of all ,,,.~ets, highways. a,·cnucs and !aile'·' of a~~ t~c 

1 .'011 5 to any coty or town shall conform to the ~vidth fa • 
cxdo tong strteh, highways. avenuell and allt')"S of such o. t_he 
an town!'J. - Cltlt~ 

Sec 75.\. They shall have th. . . . trol of all puhli h" I , . c c.orc. •Upervosoon and eon. 
c og 1Wa) '· street- avenue, all . 

''lunn•, and commons within the c'it I , ' cys, public 
same to be kept open d. . y, nn< •hall cause the an on n·paor and fr<'t' from nuisance 

Under the provisions of the first two sections it wa• s. 

~,·::I ~~~:~.f~~l ::~< .eo~nt{ to construct the bridge. in qucsti~:~p:: 
. . em an ment connected therewith. It wa< h . 

eHr, II> duty to con,truct the fill or cmbankl . . , ow. 
nent manner and of a width to co . d .· I ncnt Ill a perma. 
it \\aS attadoed, und of which i/~~:':'~'e Wit 1 the Jstrcd to which 
I t . I a part. t was also it< 
'u ) • o prutc<t the -ame from ordinary fre-het< :uul Roods b .• ri . 
rapponf or ~·thtr ,ub,tantial protectuon, .llld when the,c t~in: 
\\trc: < une !n a 'ub~tantjal and proper nl:tnncr the count ~ ~ 
:'~rfo.roncd ~· full duty and it then became the right and d~t::~ 

t cotyh to cep :~nd maintain in proper repair the fill or emb~nk· 
mcnt t r ~amc "' the othc , I puratt.·limit~. - r ~trrrt~ aru :\\C..'IHI<"~ \dthin its cor· 

] W S.\l':OUSKY 
.\.-i,tant \tturney Gcnc..'at. 

01'1:"'10:-;-. Rl"L.\TI:\G TO BRU>GI~-. ,\:\D HIGHWAYS 

POSTING OF WARNING OF OEFECTIVE BRIOGE. 

Thf rnftre p1aclnc or a aiKn on a coun1:.: hrtdlf' warnln« fhfl pubUc ot 
the danllf'ot In u~ln~t tbfl' brhl•e for IJ)(otlftr purpoaf'!• d()ofol not "'Ue,·t tb.f' 

("fll,lnlf March 7, 1918. 

'J.ew "cOonnld. County Attorney, Chcrokc~. Iowa. 

Dear Sir: I have been directed In aMwer your letter of ~tarch 
4th nddre••ed to ;\ttorney General Havner. 

You state: 
\ count)' brid,::e ha• a <ign along the side at the approach 

warnmg driHr• of herd' oi cattlt' an<l tmcwr• of all kinds that 
the bridge i- not safe for certaon he;" y tralllc. You then a•k: 
In ea•e driver" of the kind dc•crihed should go onto thi• brid,::e 
and &uffer damage. what i< your opinion a• to the right of 

reco' ery f<•r damage>. 
The que,toon b: J,; the warning referred to ~ufticient to notif) 

a person exerci,ing ordinary anrl re:uonahl~ care of the un<afe 
c<.ndition of the bridge. If .uch notict• "a< ~ufficient to warn 
n per~on in the cxerci<c of ordinary care and prudence that the 
hrid~:c wa< Ull'afe, then •uch per~ntl in going upon the bridgt• 
\\Ould he guilty of contributory negligence and could not recover. 
It is vrry difficult to lay <l·>wn a hmatl, ~enrral rule that would 
april to t\ try ca. ... e. Each ca c ha~ it" n\\'ll pt'c:uliar {act!' and 
corcum tance•. There will alwn)S h~ a •1ucstion a- to \\hat 
con•tituted hean traffic. anrl the court might "ell lind that it 
os (or the jury t~ <a) whether or not thr rlri• cr of the ,·ehicltA 
r •tock mentioned acte<l n• a rea<onahl<' ami prudent man on 

determ1nin~; th:~t the bridge. nfter rurlong the '""id notice, wa• 
5lrrong tnough to 5upport the ~~tock or the vehicle. The safe 
1U), o( c• ur<e, i, to place a barricade ncro•A the bridge in &uc.h 
a mannt-r that pa~:o.er!'~h) "ill ht" c .rl(runh•cl \\ ith the oh~tr-uction. 
In the ca•e you mention. a •trangcr 111ight pas• over the bridge in 
the night time and not notict• th<" warnon~ at all. In such ennt, 
he would not he guilty ,.,f contrihutnry negligence. 

J. \\'. KD!DIG. 
As~istant ,\ttorney Grneral. 

\ 
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PATROLING OF HIGHWAYS. 

llt,:bwaJ patrolm•n o. emplo>> l"d by tho boanl of aupenlsol'tl to patrol 
tbe COUDI7 road OJit<'lll ""d a~ould bo paid from I h., COUDIJ road f'und. 

February 20, 1918. 

l.t·l'. Mcl>vnald, County Attorney, Chcrokrr, Iowa. 

llt-ar Sir: I ha,·c your requr't fM the opinion of thi:< depart­
ment on the folio\\ ing question: 

Cl~apter 316, page 356, Act" of till' 3ith Gt•m·ral A~scmbl)· 
prov1~lc' for road patrol<. \\'hat county ft1ntls ~hnuld thcs~ 
he paul from? 

Section I of Chapter 316, Act• of the ,,ith General ,\ssembh· 
pro\ idr.s in part as follow-: ·' 

~o~rd~ o.f ~upen i•ors •hall cau e nil of the highway, in 
thc1r JU~tsdlctton to b~ !.'at rolled as hcrcmafter pre" ided. and 
to carry out the prov1,10n< of th1s net the) an· hereb,· em· 
powered and reqnired to appoint patrolmen for the cou~t\ 
road system and to fix thl'lf cumpcn<ation who -hall b·e 
knt>\\ n 11~ county road patrolmen and "ho shall hold their 
office dunng the plea,ure of the board so :tppointing them. 

l'he patrolm_cn are appointed hy the ht•ard of supervi,ors, and 
whrn 8<> appotntcd, -hall he known a• thl' county road patrol­
:nr~ anrl ~hall hold their office dunng thr. pleasure of the board. 
l _h~s places the patrolmen under the ahsnlut<- control and super· 
~ 1•1011 of tht• h_oard of supervisors, and whilt• this act does not 
Ill ter~n~ prov1de for their payment out of the county road 
fund, It ~~ Hry clear to my mind that such \\U the intention 
of the leg1s~ature and it i<, therefore, my opinion that thc<e men 
must be p:ud from the county road fund. 

J. \\", S \:\DUSKY, 
Assistant \ttorney General 

March 25, 1918. 

F J. Kennedy, County Attornt), Fsth'f\ ille (c)\\ a 

near Sir: Rec~ipt i< hereby ackno'~ leclged of ) our letter of 
the 21st mstant, ancl in reply \\Ill sny that "cction 145i anti Src· 
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t1on 1462 of the 1913 "upplcment tu the Code fixe- a1t<l deter· 
mane.• "hat <hall he done" tth the count) fund•, except, of cour-e. 
such part- thereof a• are proper!) appropnat"'l for k~:~umate 
purpc.-e-. anti I do not think the board of supc-n·•·or;; haYe any 
nuthonly to inYe<t any (>3rt of the county funds in Liberty l\ond• 

or ctther .ecuritie>. 

,,, HI your ... econd <JUt •twn. pu.tgraph 5 of Section 48 of the 
Co<lc pertaining to the con•tnt<'tiOn of ~tatlttt·• is as follows: 

The words ''highway" an•l''rnacl" indude public hridgr<, 
and may be helcl cqu:\'alt•ttt tc> tht• "<>r<ls "cmuH~ "'•') ", 
ucounty road". ''common ro:ut' .uul •· tate rold'', 

anol I think it ha~ hecn hrl•l that th~ count) wa' hablc for 111• 

JUfiCS ocrurring at or on an al'Jifoach to a bridge un the theory 
th:tt the approach "a• a part of the brulge, but thi< prtnciple 
~hould not, and I think can not be extended to the question of 
th., ·•uty of maintaining a l"'rmanent approach to a bridge \\,thin 

the at) limit' 

,\ permanent approach to n brulge 111 the form oi fill or rm· 
!Jankmrnt ht'Cotne~ a part uf the higlm·l) or street, ancln is th•·re· 
forr the duty of the city '" mamta 11 nil •uch appwaches h' 

hndgrs within its !unit~. 
J. \\'. S.\~0\JSK\'. 

\•s••tant \llttrtlt.')' (;clll':trl 

T H E COUNT Y 18 \.1 ... 8\.£ FOR DEFECTIV E BRIDGES. 

Liability of tb• ounty tor •lam&J•• r• ued by d• f• ·Uvt brl~&•• 
dltcu acd Feuruary 18, 191R 

n \.Crowley, Count) \ttornt). C .rec:nfielcl, Iowa. 

Jlt':lf "ir: I ha\ c: your re<Jue•t !or the opmiun o! this aepart· 

ment on the following queAtion: 

\claim for d:unagcs has hecn filed \lith the ~>.oarcl of.MI(ll'r• 
'i;.or, of thi~ count)' h) thr '"'ncr of a thre•hmg cnguw fm 
damage. to hi' engine whirh hr •ke through a hrid~:c on the· 
public roads of thi• count). 

The road wa~ a tu\\ n~hip roa<l. the bridge which wa' ahout 
t\\ehe feet in width wu CJilt' erectl'<l h) thr town•hip. Till' 
0\\ ner of engine claimed that he planked the bridge l,..f.,re 

dri' ing on the same. 



526 REPORT OF ATTORNEY GE='ERAL 

Our board will be in session the 18th of this month. I will 
greatly appreciate any information that your office can give 
me as to thJ! liability of the county for damages in thi-. ca~e. 

There is a long line of deci:-.ions of our Supreme Court hold­
ing that the county is liable for injuries resulting from defecb 
in the construction of county bridges as well as for inj uries 
resulting £rom a failure on the part of the county to keep the 
bridges in repair. These decisions, however, do not include 
certain kinds of bridges-that is, short bridges which may have 
been constructed by the township, or by the road supervisor, 
and as to the latter class, the courts have denied any liability on 
the part of the county. 

Section I 571-a o( th e 1913 s upplement to the code which pro­
vided that no traction engine s hould cross a bridge or culvert on 
the highways without planking the same has expired by limitation, 
and it is now presumed that the public bridges arc so con­
structed that they shou ld carry the tractio n engine without 
such planking. It was therefore not incumbent upon the party 
moving the traction engine to p lank the bridge, though you 
state that he did do so. 

It might be inferred from this that the man was using all 
reasonable caution and that he was in no sense negligent or care­
less. But however, that may be, such facts should be deter­
mined in the proper manner. 

You will notice by section 1527-s8 of the 1915 supplemental 
supplem ent. pertaining- to bridges: highways, and the board of 
supervisors, provides in part as follo\\'s: 

The duty to construct and maintain all bridges and perma­
nent culverts throughout the county is imposed upon thr 
board of supervisors. 

This language makes it incumbent upon the board of super­
visors to construct and maintain all bridges regardless of their 
length, and the effect of which is to extend the rule of liability of 
the county to th e short bridges as well as to those of greater 
length. I am, therefore, constrained to believe that the county 
will not be permitted to deny liability for the reason that the 
bridge in question wa~ only about tweh·e feet in length, and 
that you should ap:>roach an adjustment of this matter with the 
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thPught in 'iew that a liability may extend to injuries occuring 
through defects in any bridge, regardless of its length. 

J. \V. SANDUSKY, 
Assistant Attorney General. 

PROCEDU RE WHEN A CONTRACT O R FAILS T O COMPLETE 
CONTRACT. 

Jt a contract is not completed by the original coni ractlng company, 
new bids must be advertised for unless another person otters to flnlsb 
the contract at the original price. 

::\1arch 16, 1917. 

T. :\1. l\lcAdam. County Attorney, :\ I t. Pleasant, Iowa. 

Dear Sir: Your favor of the lOth instant addressed to the at­
torney general, relative to a certain bridge contract between 
Henry County, I owa, and the Standard Construction Company, 
and enclosing copies of certain exhib its with reference thereto, 
has been referred to me for answer. 

In you r letter you ask tl;tc opinion of this department upon the 
following questions: 

1. Under the l:OIItracl uctwccn the Standard Construc­
tion Company and llenry County, Iowa. would the Amer­
ican Fidelity Company be subrogated to the rights of the 
Standard Construction Company so as to complete the COI1-

tract of said Standard Construction Company? 

It is the opinion of this department that, under the facts s tated 
in your letter·, the American Fidelity Company would not be so 
subrogated. 

2. Did Henry County ha,·e a right to enter into a con­
tract with the . \merican Fidelity Company · for the com­
pletion of the work provided for in the original contract 
between Jlenry County and the Standard Construction Com­
pany different from the orginal contract without rcadvertis­
ing for bids? 

It is the opinion of this department that it would not haYc such 
right for the law expressly provides that where the amount in­
volved exceeds one thousand dollars it shall be advertised and 
lt>t at a public letting. pro\'ided that the hoarrl shall have power 
to reject all bids. etc .. and it is the 'iew of this department that, 
\\here a different contract is contemplated than the original con~ 
tract the same steps most be taken as for an original letting. 
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3. Docs not paragraph six of the contract signed by the 
American Fidelity Company and submitted to the board of 
superv isors change the contract between J r enry Coun ty and 
the Standard Construction Company? 

It is the opi ni on of this department that it does. 

4. I s Henry County obliged to accept the offer of the 
American Fidelity Company to complete the contract of the 
Standard Construction Company; or, may 1 f enry County 
ignore the offer. proceed to advertise for bids and let a 
new contract to the lowest responsible bidder? 

As to the first part of your inquiry, it is the opinion of this de­
partment that Ifenfy County is not obliged to accept the offer 
made by the American Fidelity Company to complete t he con­
tract of the Standard Construction Company as it differed from 
the o riginal contract. 

As to the second part of your inquiry, we have to say that Henry 
County may. therefore, ignore the offer. readvertise for bids a nd 
let a new contract to the lowest responsible bidder. 

5 . Taking intu consideration that the American Fidelity 
Company offered to complete the contract of the Standard 
Construction Company for the consideration of $40.166. 
would Henry County be safe in making a contract with the 
lowest responsible bidder, after due publication of notice 
inviting bids for the completion of the work that was un­
finished by the 'tandard Construction Company. at a higher 
price than the offer made by the American Fidelity Com­
pany? 

It is the opinion of this department that, if the American Fidel­
ity Company offered to complete the work upon the terms of the 
original contract made by the Standard Construction Company 
and for the balance due under said contract. it would ha,·e the 
right so to do: but it is ou r understanding that it refused to com­
plete the work upon the terms of the original contract. Assum­
ing that it refused to complete the work upon the terms of the 
origina l contract. it is the opinion of this department that it would 
be safe to make a new contract, after givi ng notice, etc., as sug­
gc!-ited in your letter. hut it is the opi nion of this department that 
the .:;amc steps should be taken by the board as if this were an 
original letting, and we suggest that notice be gi,·en to the 
. \merican Fidelity Company of the time and place of filing bids 
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and the terms thereof, and also the time when the contract would 
be let. 

II. H. CARTER, 
Assistant Attorney Ge neral. 

TRANSFER OF CULVERT FUNDS. 

T he culvert fund may be t r ansferred to the road fund where occa­
sion !or which It was created no longer exists. 

February 23, 1917. 

A. J. Shaw. County Attorney, Pocahontas, Iowa. 

Dear Sir: Replying to your letter of the 20th instant wherein 
you request the opinion of this department on the fo llowing facts: 

T here is a balance in the culvert fund of Cedar T ownship 
of $35 1.52. This has not been used for the past three or four 
years and I was wondering if their was any law against 
transferring this fund to the road fund. 

" ·ill say, as a general propositoin, where a fund has been provided 
for a specific purpose, it is not competent for the board of super­
Yisors to transfer s uch fund to the general, or other, fund, but, in 
this instance. where the occasion for which the particu lar fu nd 
was created and for which it could have been used no longer 
exists. there can be no impropriety in the board transferring 
such fund to the r oad fund where it may be available. 

]. W. SANDUSKY, 
Assistant Attorney General. 

INTEREST ON STREET IMPROV EMENT CERTIFICATES. 

Interest on street improvement certificates should be computed a nd 
collected up to April first, as provided by Section 827 of the Code or 1897. 

March 6, 1918. 

C. II. Cook, Assistant County Attorney, Glenwood, Iowa. 

Dear Sir: Your letter of February 22nd addressed to the 
Department of Justice has been given me for answer. 

You state: 

Last year the town of Malvern ordered about $40,000.00 
in pavement and issued certificates against the abutti ng 
property in payment of the same. Interest on said certifi­
cates by the County Auditor was figured until the first day 
34 



of ~larch, !91R 'rh• pur(~l.\~Cr of the certificates is now in­
~l'tlnJ:' on Interest to the hr<t day of~ \pril on each in~tall­
ment. 

You then a•k: 

Should the tr..-asurcr lil{urt· intere-t on ,aid· certificate, 
until the lint day of \pril 

It i' our <>)>inion that intenst 5hould b<: lh:urcd until the liN 
day of ,\pril, 

Section 827 of the Code of 18'17 provide, that: 

. Each in<tallmcnt of any special a~, .. ,,mcnt >hall bear 
Intere-t from the date of the a«e'-mcnt • • • which 
~hall become du~ and p;~yablc at the \larch semi-annual pav­
men~ of thl' ordm3r)" taxes • * • UJ>On the payment of 
any m<tallmen~ there 'hall be computed and collected the in­
't31l'!lent and 1ntere.•t nn the whole a-.,c,sment remainin~: 
unpa1d up to the fir,t day of .\pril followin){ 

. It \vould s_r<:Jn t~rn th.tt b) thi~ exprcs,ed statutory provision 
It was the 1~tt·nt1on ,,f the lt•J{islaturc that the'c certificates 
should hear Ultt·rt"•t on t.lt'h ilhtalhncnt from the date o£ the 
a,,e,smcnt until tht• tirst da) of .\pril of each year. 

Section 82R of the C'otl•· C(l\\t·•\,•• •• ,1.~,·1••1 - ,.L b 
• • .. n 1 •v • "" '-ntrt y payment 

of the '?stallnwnB Ill")" I><' rna<le before clue. but that relate~ to 
the ent.re as<cs>mt·nt indudinl:" .til the iiJ>t31Jmcnb. and not 
~n any 1\ay r~frr.. tu :t •inKit• ilht.tllment, Therefore it was not 
mtcnrled that a sanglc in•tallmcnt could be paid at any time in 
order to rctlua the intert•t thereon. 

As stated ahm c, ~ectio1 tl27 contains th" f 11 . . . "' o ow1n~ pro\ 1~10n: 

Upon the f'3) mc~t c,f llll)' tnstallmcnt there ,hall he 
cchnl'uted and collcrt~'fl the mstallment and intere•t on the 
',' o lefalslseumtnt remaining unpaid up to the fir•t da\" of 
• pn o owmg. · -

of -~~is quotation contatn• 1\\0 propo•ition•. Fir>t, the collection 
c m•tallment, and &ccond, the interc~t on the in<tallmcnt 

~ollectcd and all other mstallmenu untal the followin ~· ril To 
tntcrpret thas •1uotati n other\\ i•e "ould plac ll" • P · . 
upon the sentence "h h . c a con,trucuon 

. ac \\Ould 1«-aH the m<tallment to be 
collrcted "lthout any prO\iSion for interest. The proli<ion "in-
!crest on the "ho;c B~e1·mmt remaining unpaid" includes the 
lll$tallment "htch 1s bemg 11a 11J At the t" th . . . 1mc e mtcrcst as being 
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figured th~ in-tallmtnt in quc•tion ha< not been paid, becau-e 
the intere-t and installment arc paid the same time; one is not 
paid <•r ligurr•l hrfurt' the other. an•! thrrcfore the installment in 
qu.-•tion i• unp~id :\1 tht' time the antere-t ;, figured. and " 
nrce•sarily inchl<le•l a• 3 part of the a<'e"ment remaininJ.: 
unpaid. 

The penalty which might be llllJ>O<ed <hould this tax not be 
paid "hen due. i, n penalty similar to that impo-ed for the non· 
pa) ment of ordi~ary taxes and i• entirely di-tinct from the an­
ttre-t pro\'itled by the certificatt'. 

J W. Kl:\DIG, 
A•5istant Attorney General. 

EITABLIIHtNQ ROADI. 

Tbe boArd ot tupPrvllllorJI b&'t'f': po•·tr to e~tabliAb a road and tax the 
toll ID pf'thlon~r or the COUOtT: 

June 25, IQJ8. 

J. ~f C llnmilton, County ,\ttnrncy. Fort ~ladi,on. Iowa. 

l>rar Sir: \\"e n•grt·t tht• tit• Ia) in answer to your letter of 
Junt II, hut thr same was unal'oadahlc on account of the rn'h 
nf work and bring •hr<rt nf hrlp. In your letter you rcq~~tst t~ 
opinion of this departmrnt on the follov. ing quc!tion•: 

First. The board of suptn·iwrs of tht< county has l.dore 
it the petition of tv. o l.ec county r~stdenu lor the ~tab! h· 
ment of a road, and bchc' cs that th" road •hould be e :a ,. 
hshed Thry :al~ bdac~c that the county 5hould pay_part of 
the damages a~•rd f r lht' takmg of aece ury nght 
"ay. <"tc , and tlut tbl' petmonen thould va> van of t 
damag~, the road ,. not a part of the county road • 
In mJ opnuon. under rcuon 14fC2 rt seq. oi tM code 
I 89i the board f upervi'I01" rnn e!ta 1 h a road 
d1t1 a that m petm ners pa) a Ct"rtlun part oi lhc da 
IM c aty paymg the lnlance 

Sttoad Can the board nf fUpt'n'l!OfJ ta 
upon conchtJOnJ that part of the damages be 
petrt ncn the babncc to be pa d by the wwm 
opm o this coad tiOD •ould oot bt effrct::a 
to• pu t ha•e8ltJ1Iiedther 
the damages 

F I'll S«tioa 422 uppkmmt of 1913. paragraplu I 
gnc a ty the board 
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;wei htJ:h"a.l•· lucie· ~cellon• 14112· I 52i. incJu,ivc. and the 
amtndmcnu thcn·to provide the method and procedure fo th 
C'stabli•hment of high"ays. If )'OU will refer to code ,·ecrt. e 
1501 

. , ton 
• you wtll find that thi, •ection provides a~ follows: 

• 
• • • Said board. may incre-ase or dimini•h the dama::e­
allm\ ~d by the apprarser•. and may make <uch e•tab1i-hment 
vacatton '!r alteration conclitioncd upon the payment, ;~ 
"hole or tn part. of the damage< awarded, or expen-e, · 
relatiOn thereto tn 

Th~• section gi'."~ the board authority to e-tahlish the road tn 

quest•on. on condttton that the J>Ctitioner- pay a certain part of 
the damagt·• nne! the county pay the balance. or, the\· may pn 
the "hole of the damages. • • · 

Se~ond: ~<><le ~ection ISO I, as ,tated aho\'c, answer, the part 
nf lh" <JUC~Uon that .the damage•. or a part thereof. may be paid 
h) the pt·lttwnrr•. I he other part of thi, question relatinl:' t<'l 
"htthcr or nut a part of tht· damage• may he paid hy the town,hip 
tnt:tc~~. 1 would >3)~ there i• no authorit_1 by which the townshcp 
tnt tet scan. approprtate any money for damages in the establi,h· 
mrnt of a htghway. 

C. G. \\'XI'KJ XS. 
A~~is tant Attorney Gentral 

REMOVAL OF UNDERBRUSH IN HIGHWAYS. 

Tho o" n-. ur lund adJolnln~r a btl hi b tmnnve ttf'e1 •ntl undl•rb 1 t pu C I way cannot bf' required to 
hiN·n a hl'dll:t1 ftonC'e o" "'"' I rvm that JK~rtlnn or lht· hhth~a\· hJns- he· 
portion c.•t lh~ hlcbway, I'K'fl Uftd uaed 311 111<:b by him and thf'l rran·led 

r lt•ct·mh~r zr,, 1911 

llury F. Gnrrttl Cou•ll> \tlorn~y. (or)don,lcm:'l 

llr:tr "•r. \'our rr.u~st lc I . • ( )r t 1C )'ltHUII ' th1-. rltpartlnrnt 
on the follu\\mg <JU~<t on• hn• hc~n rdrrred torn~ fM attention 

You state: 

1 
Can a l:md 0\\ 11er be required not onh to trim and cut 

1>ac~ the t;~-dg .. frnrc on hts land "here It 'border- the pubhc 
Hg "'Ol) Hit al o he comprllcd to cut and d"'tro bru-h 

nnd •luuhher) grO\\Ing Ill the htgh\\ ay along hi< la~d > 

111:';:~~5~''{~~on17C:lhlllG• lor rrcon<truction of Chapter 41i d 
' e rnrral \lsembl) 

01'11\0~H HI-:I,ATINO TO llRtl>Ct:S AND HIGHWAYS U~ 

In nrtaiu lcot·alitl<'< <•f thi• ,· .. unh bn~>h anti ,IJruhh~n· 
has l~t·cn pt·rmitt<·•l t<o l:'ro\\ upon· and thu- ob.truct th~ 
public high" ap pr.tctically up to the narrow tra\'ded tracl.. 
Can tlw property uwn~r he required to rtlllO\e it a, a part 
uf thrir ro.1l \\Ork on t<mnship roa•l,? 

Tlw chapter rl'lerrt••l to pro\ itlr• for trim min~ ht'<J~, a lou~ the 
puhlic highwn)~. re&•eal• section 15i0 ,,r the 1913 -upr•l~ment to 
th~ code and cnact5 a sub•tttute tht rdor and ;, in part a• follo\\S: 

Tht• owners of osage ornn~:e anti hedge- o£ <hrubb~ry 
uthtr than trees along the pubhc high\\ay, 'hall keep tht• 
1'3111e trimn·cd by cutting hack \\ithin fi\e feet of the grouncl 
:tt le:tst once in eHr)' two years. and burn or remo\e tht• 
trmuning• !rum ofT the rood. \\ ith the exception o£ o-ag<" 
orangt· heclgc fences. nn trrt·< or shrubbtl'), except a' here• 
inaht·r pro\ itle<l. hall ht• pcnmttrcl on the line oi the high· 
"ay along the puhltc roacl, unit'' tht" ..:tme ,hall be u<r<l 
;u a \\lntl·brt•ak lor rt·•icl~nce•. orchard< or fred lot. and no 
wintl-lm·ak shall excrt·d Iori) rc'l<ls in length. >UCh forty 
rocb to be determim·cl hy the uwner within one day whrn 
rt·qut•stctl hy the hoard of suprn·t,ors; and in ca>e he neglect 
or refuse to clt·signate the lurty rods of wind-break he de· 
<trt•,, the board of super\'i<nr• sh:tl l select such forty nxb 
of lwdgt•. 

,\uthorit) is a,so gt\'t'll th~ hoartl of 'uper\'isors to enforrt• tlw 
pruvisions of thr act ancl to <kstroy ur rut hack the hedges and 
trt·t•s ''" • twdfit·· l ahon·. "I""' the iaihtrt• ,.( the ownt·r col the 
lwclgt· ur ft.· net• to cln so after n~.•ti(.~<' in '' nting ha-.. heen !'Crn·rl 

II(>IJn tllt' IIWilt'r, • 

Tht· ohjcct :u~<l purpo<t• cof tlu• ,tel is to re'luire the uwner ,,( 
hedge' along thr pultlic high\\ a)'S to kct·p them trimmed and cut 
back to a IC'' rn 1wight alto\,. the ground :utd upon failure tu <lo 
so th~ exprn•r. theret•f ntay be :usessed and taxed against th~ 
land U(IOO which the lll'<lge i• Jocat('d. 

It is true that the title to land upon "hich public highways, 
outsldt• of cities nnd tcl\\ns. are locat('d, remam- in the adjoining 
land O\\ ncr, but the nght to the u<e of the entire width of the 
highway is in tl~ pubhe and the clul) of placing and maintaming 
it rn proper ancl aafe c:nndition for high" ay purpo-•- rests upon 
the public and nch rcsponsibiht) cannot be impo~d upon the ad· 
joining land O\<i ner :111cl this principl~ olla\\ is really uot infringed 
hy the tatute \\hich re<(UtrMI hint t<l destroy noxiou< \\reds unon 
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his land and the public highways adjo ining them and I am of the 
opinion that the owner of land adjoining a public highway upon 
which brush and timber are growing naturally and which is not 
l1sed as a hedge or fence by him cannot be required to remove 
such brush or timber. 

J. \V. SAKDUSKY, 
Assistant Attorney General. 

OPINIONS RELATI NG TO DRAI NAGE. 

DRAINAGE ASSESSMENTS. 

Making drainage assessments and letting contracts therefor are Inde­
pendent acts following establishment of a drainage district. 

August 9, 1917. 

W. H. \Vehrmacher, County Attorney, \tVaverly, Iowa. 
Dear Sir: In your letter of the 6th inst. to the Attorney Gen­

eral you say: 

Our board of supervisors have established a drai nage dis­
trict and advertised for bids and let the work as required 
by section 1989-aS, code s upplement, and now are abbut to 
make an assessment of costs under section 1989-a12, code 
supplement, and a question has now been raised as to the 
right of the board to advertise for bids and let the contract 
for the work before making an assessment of the cost. 

I would be pleased to have an opinion from your depart­
ment as to whether or not it is a compliance with the stat­
utes to advertise for bids and let t he contract and then 
make an assessment of the costs. 

This involves a co~struction of Section 1989-a12, Supplement to 
the Code, 1913, which in part provides: 

\\~hen th~ levee o r drainage district or other improvement 
herem prOVIded for shall have been located and established 
as provided for in this act, or when it shall be necessary to 
cause the same to be repaired. enlarged, re-opened, or 
clear~d of any ~bstruction therein, unless s uch repairs, re­
?penmg or ~leanng of obstructions can be paid for as here­
mafter prov1ded. the .board shall appoint three commissioners 
• * * and they shall within twenty days after such 
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appointment begin to personally inspect and dassi fy all the 
lands, * * * and they shall make an equitable apportion,­
menc of the costs. * * * This classification when finally 
established shall remain as a basis for all future. assessments 
connected with the objects of said levee or drainage district 
* * * 1 f the first assessment made by the board of super­
visors for the original cost or for repair of any improve­
ment as provided by this act is insufficient, the board may 
make an additional assessment and levy in the same ratio 
as the first for either p urpose. 

This section gives the board the power just as soon as a levee 
or drainage district is located and established to cause the assess­
ment for b·enefits to be made. At that time the commissioners 
to assess benefits haye access to the estimated cost as shown in 
the recommendation returned by the engineer as required by 
section 1989-a2. supplemem: to the code, 1913~ and the amount of 
damages allowed, if any, as provided in Section 1989-a6, supple­
ment to the code, 1913 ; so that the commissioners have data from 
which they can report a proposed classification and assessment; 
after revision by the hoard this classification is made the basis 
for additional or future levies that may be required, unless the 
board, for good cause shall cause a revision thereof. 

The letting of the work under section 1989-a8 may he done by 
the board without reference to the making of the assessment. In 
large districts it would be impractical to complete the work before 
the assessment should be made, because there would be no way in 
which sufficient funds could be raised to pay the contractor. 

It is the opinion of this department that there is nothing in the 
Jaw requiring the work to be let or performed before proceedings 
are taken to classify the lands and levy the assessment. 

F. C. DAVIDSON, 
Assistant Attorney General. 

RECOVERY FOR DAMAGE TO DRAINAGE D ITCH . 
r . 

Tbe board of supervisorl! have the right to charge the expense of re· 
paLrs occasioned by owners of property to such owners. 

March 22, 1917. 

Frank Ganoe, County Attorney, Boone County, Boone. Iowa. 

Dear Sir: I a m in receipt of an inquiry made by Charles G. 
Moravetz, JT)ember of your board of supervisors, where property 
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owners allow willow trees to grow over or near the tile drain. 
and the roots of these trees enter the tile drain, and in some 
case!) completely close the water-way, causing a necessary repair, 
.whether under section 1989-a2l of the supplement 1913, the • 
board of supervisors can order the repairs made in a case of this 
kind, and charge t~e same to the property owner on whose land 
the repair is made? 

Section 1989-a21 Code Supplement 1913, among other things, 
provides: 

If the repair is made necessary by the act or negligence of 
the owner of any land through which such impro\'ement i~ 
constructed or by the act. or the negligence of his agent or 
employe * * * then the cost thereof shall be assessed 
and levied against the lands of such ov.·ner alone. 

It is the opi ni on of this department if the owner of land 
through neglect permits willow trees to grow along· or over a 
tile drain, in the manner described in the letter of March 19th, and 
the tile drain becomes choked by reason of the permission of said 
trees to grow along said tile drain, that such a condition comes 
within the provision of the statute above quoted, and such costs 
could be lawfully assessed against the lands of such offending 
party. 

I-J. M. HAVNER, 
Attorney General. 

W H E N ST A T E L A ND IS I N D RA I NAGE, DISTRICT . 

The board of supervisors is without power to bind dt·ainage district 
to make good any deficiency state land sells for and the amount for which 
IL Is assessed. 

It is nol proper for the State to deed land to drainage district, except 
Lhc same be necessary for right of way purposes. 

April 25, 1918 

R. E. Bales, Secretary Executive Council , State House. 

Dear Sir: Your letter of the 19th instant. addressed to the At­
torney General, has been referred to me for answer. The facts 
as set forth. together with your questions, are as follows: 

In drainage district No. 13, composed of Muscatine and 
Louisa Counties, the State has had drained what is known as 
~luscati~1e Slou.gh, including Keokuk and Odessa Lakes. 
fhe dramage d1tch has done all that was expected of it in 
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portions of the district. but in an?ther and very i~uportant 
part, the lake bed is still covere~ w1th water at~d 1:1nht for any 
agricultural purpose. The Htghway Commtsston ~vas re­
quested to make an inYestigation '?£ the .matter .and 111 a r e­
port made to the Executive Co1:1nctl.adv1se~ agamst th~ s~le 
of the land for the reason that m th1s portton of the chstnct 
in which the drainage work is a failure, the Jan~ could not 
possibly bring the returns required by law suffic1en~ t~ pay 
the expenses of drainage, surveying and ot~er costs 1nctdent 
to the drainage work. Recently the counctl has had .a com­
munication from the chairman of the board of supen•1sors of 
~I uscatine County, representing the joint drainage district. 
in which an offer is made that if the State will proceed with 
the sale of the land and the returns fail to meet t he require­
ments of law that the joint district will make good the 
deficit. 

The council has directed that I request an opinion from 
you as to whether the council could legally enter into such 
a contract with the drainage district and i( the provisions 
could be enforced in the event such a contract is made. For 
your information, I will say that 1 ha,·e the o pinion of 
Thomas :McDonald, Chief Highway Engineer, in the matte r 
and he regards the offer of joint district No. 13 as a very 
fair one, and one which the State should accept. 

In addition the joint drainage district has requested that 
the Executive Council give the joint drainage district a quit 
claim deed to the old slough bed, which according to their 
description is dry now and useful only for spoil banks in 
the event it is recleaned. The chief highway engineer has 
recommended, that this be done, in the event that there are 
no legal objections in the way of such transfer. He suggests 
that it be re ferred to you for your decision, and the Executive 
Council has directed that I request from you an opinion in the 
matter. 

Answering your first inquiry, I beg to· say that I do not think 
the board of supervisors, acting for the drainage district, has any 
right or authority to obligate the district to pay the state the 
difference between the selling price of the state's land and the 
assessment which has been placed upon it. I think any taxpayer 
in the district could object to such a proposition and defeat the 
ouject of it. 

The district is n ot a body corporate, or even a legal entity for 
any purposes except those expressly provitled by statute. It has 
no right or authority to enter into such a undertaking. 
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The same answer and reasoning a pplies to your second in­
quiry regarding the propriety of deed ing to the d ist ric t the strip 
of land belonging to the state known as "~fuscatin e Slough." In 
my judgment, the district ha~ no r ight to acquire la nds except such 
as are necessary for right of way purposes, a nd I take it t hat that 
right has already been <>xercised in the manne r pointed out in 
the drainage statutes. 

I would like to make some s uggestion that migh t assi~t 
in a solution of the difficulty. As I unde rstand it. the assessment 
is considerably higher than t he probable a mo unt tha t can be re­
ceived if the land is sold by the state, and as I unders tand it, thi, 
is due to the fact that the drain has not p roven efficient. 

1£ the engineer in h is repor t recommend ing the establishment 
of this district represented t hat t he lands would be afforded 
drainage and made fit for agricul t ural p urposes. includ ing the old 
lake beds belonging to the state, and th e assessment \Vas made 
upon the basis of affording th is relief to the state as well as to 
the other land owners,· il is probable thal the state is entitled to 
require the district to clean out, deepen and enia rge t he d rains 
so that the state may recei,·e Lhe drainage con templa ted in the 
original recommendation of the engineer. 

U nder section 1989-a l2, the board w ill be ca ll ed upon to de­
termine whether the basis of the assessm ent s hou ld be changed 
or not, and it seems to me that the s tate is in a position t o insist 
that the basis should not be changed because it has no t s ecured 
the benefits which it should have secured if t he original plan 
had resulted in a sufficient drain. 

If merely cleaning out is all that would be required, the board 
could proceed without gi,·ing notice to the land owners and 
others, but if deepening and enlarging the ditch is necessary, then 
notice must be given. The su preme court has lately passed upon 
this question in the case of Lade vs. Board of Superviso rs, 166 
N. W. 586. 

It occurc; to me that the proper procedure would be t o apply 
to the joint hoards of supen·isors for the cleaning out o r the en­
largement of the ditch. whichever may he necessary, and in that 
way the machinery can be put in motion tha t should res ult in 
giving the state complete drainage. Surely if the land in Ode:-sa 
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Lake can rccei,·e adeq uate drait~age, the state ought to be able to 
make sales a t a price that would co,·cr the expenditures required 
to cover the firs t d rainage assessment and the re-assessment. 

O f course. I am not familia r w ith the proceedings. and it ts 
possible that these s uggestions arc not of any benefit. hut as I 
see it .. there is noth ing to do b u t to make such a course as would 
result in the comQlete dra iuage of this land. 

F. C. D.\ V I DSO::\'. 
.\ ssistant . \ ttorney General. 

OPIXIONS RELATI~G TO MISCEL LANEOUS ~:IATTERS. 

V ACATIONS OF STATE EMPLOYE E S. 

Vacations or employees under General App rop r lallon Acto[ 37th General 
Assembly provides tor only t wo weeks ' vacation . 

June 11 , 19 17. 

E. R. H arlan, C urato r, H istor ical Departm ent, Ci ty. 

D ear Sir: Your favor of t he 6th ins t ., add ressed to the At­
torney General has been referred to me for answer. 

Your inqui ry is as fo llows: 

P lease obser ve the appropriation bill providing lhc help 
fo r the various dep a rt m en ts of the Stale, a nd adv ise me 
whether it is wi th in m y discretion to grant a ny employe in 
this department more than two weeks t ime by way of vaca­
tion. By t h is I mean , if we begin in t he department the next 
fisca l year on July 1, 19 17. and end the fiscal year Ju ne 30, 
19 18, and if an ind ividual has a lready had a .vacation o f ~wo 
weeks between J u ly 1, 1916 and J uly 1, 19 17, a nd proposes 
taking a nothe r of two weeks in June, 1917, but taking none 
between July 1, 19 17, a nd July 1, 19 18, the next year, docs 
t he head of a department have authority to make such an 
a rrangem en t? 

In a n swer the reto, we h ave to say by referrlng to Senate 
Journa l of the 37th General Assembly, page 1875, will be found 
the following language : 
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All employees provided for in this act shall devote their 
entire time to the service of the state, except that this re­
quirement shall not be interpreted to preYent the allowance 
of a reasonable vacation , such vacation to be at the discretion 
of the head of the department o r commission interested, and 
in no case to exceed two weeks in any one year. 

It will be observed that it is expressly provided that in no 
case shall the vacation exceed two weeks in one year. The word 
"year", as here used, has reference to the fisca l year. The only 
discretion given to the head of the department is to determine 
when such vacation may be taken. 

It is, therefore, the opi ni on of this department that under the 
provision abo,·e quoted you would have no authority to make 
such arrangement as was s uggested in your letter. 

H. H. CARTER , 
Ass is tant Atto rney General. 

T RAVELING EXPEN SES OF CO N SU LTING A RC HITECT. 

Traveling or other expenses or consulting architect must not exceed 
fifteen hundred dollars. 

January 17, 1917. 

State Board of Audit, State House. 

Gentlemen: Relative to the claim of W. T. Proudfoot for 
traveling expenses incurred while employed as consulting 
architect wi ll say the statute which provides for securing the 
advice of a consulting architect is section 2727-a23 of lhe 1913 
::.upplement to the code and reads as follows : 

The board may employ an architect who s hall be sk illed in 
the most improved method of sanitat ion, and competent to 
prepare plans, specifications, estimates and detai ls for the 
buildings, betterments, and every item of equipment which 
may be necessary in any of the institutions, whose duty shall 
be ~o perform th e work us ually done by ard1itects in pre­
panng pl~ns and specifications, and s upervising the work of 
constructiOn on all the buildings, betterment's and improve­
ments done at institu tions under the control' of the· board: 
Sai? architect shall also perform s uch o ther labor as may be 
destgnatecj by the board, and shall r eceive a compensation to 
be by the board fixed, which. including expenses, shall in no 
event exceed three thousand dollars per annum. I n cases of 
s ufficient magnitude. the board rna);' sec,ure t)le ~dvic.e of a 
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consulting architect, or may procure p lans and specifications 
and drawings from oth er architects, but the expense thereo f 
shall not exceed fifteen hundred dollars in any o ne year. The 
:;tate architect sha ll be entitled to receive in addition to the 
compensation for his services fixed by the board, his neces­
sary traveli ng expenses withi n the state when engaged in 
official business, and the board may allow him compensation 
for assistant drafts men for services performed for the sta te 
when, in the opinion of the board, suth ser vices are neces­
sary: provided, however, that the total amou nt allowed for 
traveling expenses and draftsmen s hall not exceed two 
thousand dollars in any b iennia l period. 

That portion of the sectio n which authorizes the board t o 
secure the advice of a consulting architect, or plans a nd specifi­
cations, namely: 

In cases of sufficien t magnitude, th e board may secure the 
advice of a consul ting architect, or may .procure plans and 
specifications and drawings from other architects, but th e 
expense thereof shall not exceed fifteen hundred dollars in 
any o ne year. 

co ntemplates the temporary employment, o nly, of such arch itect 
in cases of sufficient magnitude and, as the s tatute limits the 
amount of the expense that may be thus ~ncurred to fiftee n 
hundred dollars in any one year, we are of the opinion t hat no 
claim for traveling o r other expenses incurred by, o r for, such 
con sul6ng architect in excess of the fifteen hundred dollars can 
be allowed. 

J. vV. SAND USKY, 
Assistant A ttorney General. 

GAMBLING DEVICE. 

Disc ussion of what constilutes a gambling device. 

February 7, 1917. 

F. B. Shaffer, County Attorney, New Hampton, Iowa. 

Dear Sir: \\' c have your letter of the 2nd instant as king 
the opinion of thi s department on the following facts : 

I am enclosing you cut of a gum machine which I wis h t o 
s ubmit to you r approval and get your opinion whether or not 
it is a gambling proposi tion. A ce rtain Mr. Francis of Law­
ler, Iowa, has asked me t o consent to hi s running the 
machi ne but in my opinion it seems to be gambling. 
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The ;eason that I am asking for your deci~ion in the 
matter IS that the manufacturer has placed an indicator on 
th~ face. of the .ma~hine indicating ~o the player what he 
will rece1ve for Ius n1ckle. Every time a n ickle is p layed the 
player will receive fi\'e cents worth of gum. Should the indi­
cator show 4 chips then if a nickle or a chip is played t he 
player will receive his bunch of g um and four ch ips, the:.e 
chips may be played again in the machine or cashed for trade 
with the store-keeper. There is no g um given when a chi p i:­
played. This last feature seemed to me that it was a 
gambling proposition and I have instructed the party not to 
use the machine until I hear from you. 

A machine or device, by whatever name it may be de:-ignated, 
which, upon placing a nickel or other piece of money in it, si mply 
y ields a package of gum o r box of matches, is not necessa ril y a 
g-ambling device, and may properly be termed a "gum ve nder'' 
or ''match vender." But if there is any element of uncertai n ty 
as to what it wil1 yield, if it may not yield anything at one ti me. 
or may y ield more at o ne time than at another, in fac t , if there 
is the slightest element of chance or uncertainty as to what it 
may yield , then it is a gambling de,•ice and may be suppressed. 

]. W. SANDUSKY. 
Assistant Attorney General. 

ANNULMENT OF MARRIAGE OF INMATES OF A STATE 
INSTITUTION. 

Artlon to annul marriage or an Inmate of the institu tion !or ff'eblc 
mlndecl at Glenwood should be brought by tbe guardian or Auch fnmatt> 
In the county where such Inmate has n residence. 

April 3, 19 18. 

Ralrh S. Stanbery, Cou nty Attorney, ~Jason Ci ty , I o wa. 

Dear Sir: I have your letter of the 1st instant. addrc:-sed to 
the Attorney General, and wherein you ask who is the proper 
party to bring the action for annulment of the marriage of one 
Alma Jones, an inmate of the institution for the feeble minded at 
Glenwood, and one J ohn Shultz, and in rep ly wi ll s ay the mat­
t er a~ stated by you presents a proper subject for a nn u lment of 
marriage, as provided under Paragraph 4 of Sectio n 3 182 of the 
Code. 

OPIXIO~S RELATING TO ~HSCELLA:-IEOUS MATTERS 54:1 

·ection 3 183 provide:. that: 

.\ petitio n shall he fi led in such cases as in action for di­
\Orce. and all thl· prO\ isions of thi s c ha pter in r elatio n 
thereto shall avpty to such cases, except as otherwise pro­
' ided. 

It therefore follows. I think, that a guardian s ho uld he ap­
pninted for this unfortu nate girl in the county of her res idence. 
ancl that such guardian should bring the action, asking an an­
nulment of the marriage. 

The fact that this girl i" con fined in the ins titutio n for the 
feeble mi nded at Glenwood would not confer jurisd iction o n the 
courts of Mi lls County to entertain this particular action. i\either 
would the fact that the superintendent of that in !=it itutio n who 
has the contro l and custody of the in mates the reof confer the 
authority upon h im to bring s uch action. 

There is no question. I take it, that the s uperintendent o f the 
in.;;titution will retain the custody of t his girl, at least so lo ng as 
her mental condition remains as i t doubtless is at this time, and as 
I , iew it, there is no present urgent need of the bringing o f the 
action o f annu lm e nt. 

J. \V. SANDUSKY. 
Assistant Attorney General. 

COMPENSATION OF TOWNSHIP OFFICERS. 

The statutes r elating to compensation of townsbfp officers r evi ewed . 

June 2 1, 19 17. 

John :\1e nzies, County Attorney, Emmetsburg, Iowa. 

Dear Sir: Your letter of the 19th ins tant, concern ing the mat­
t<'r of th e compen sa ti o n for tru s tees, and wherein you a s ked the 
o pinio n of this Department o n the fo llowing facts, has been re­
ferred to me for attention: 

Section 1528 of the Supplement to the Code provides that 
Township Trus t ees shall meet o n first Mondays in February, 
April and NO\·ember, in each year. 

Section 590 of the Supple ment provides that (as amended 
by last legislature) Trustees shall re~ei,• e, fo r each day's 
service, etc., $3.00 per day, to be pa1d out o f the county 
treasu ry. 
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,\ •rut tiun h.,. .an•< II with our Super- isor' '~' tu whether 
tnt~tc·~$ :ur limitt••l. .ts to Coltlpt·n,atiun which ma,· be paid 
from thr county trt·a-ur) ; to t)•e three m~eting.,_' •pecitied 
in :-ec. IS:ZS; or whctht·r trust•·•=- can hold -uch ad•litional 
meetings a• they rlrtm necc••ar) and receive pay therdor 
irom the county. 

I am some\\ hat in douht a• to thi•. and would ;::reatl) 
apprtc•ate an opinion from your otlice 

l'aragraph One oi :-ection 590 of the 1913 Supplement a~ 
amtndtd by ( hapttr itJ, .\cts of the 37th t~encral ,\--tmhh· i< 3 , 

follows: • • 

"•ction 590 Tow n•hip tru•ttt'< shall rccei,·e: 

I. r:or ra_ch d:t) 's 5<'1\ i.:r of eight hour-., nt·cc-.arih· en· 
gaged 1R olhctlf bU<111t5S,,tO he paid for (>Ill of the count) 
treasury, $..l ~ ta<'h, I"~' ulctl. however, that in town•hip' 
emhran·•l entlrtl) '"thm the limit< of <pecial chartered 
<Illes, th~ cumpt•ns.tt i<Ul of tuwn,hip tru<tc~· •hall lw ~ 00 
per day. 

\\'uh the exctf>tiun nf the per tlic·m as tixt·d hv the 37th General 
\~"·mhly, t he s tatute in q uestion is the same ·as it has been for 
)t•ars, :md I :un of tht• opinion t h~t tlw bw doc> not limit thr 
numbt.r uf ria) s for whirh town~lup tru<tces may recri"e com· 
1"' 11 S:ttlun from tlw c<>unty, p ro\ id<·•l tht• •en it'l''· for which th• 
~omp~·n . ...;ation iA !Ut\lght. wt·rC': rc.·nc1t·rt·cl \\ hilc.• nect.· ... ~a ril v eng-aged 
"' <•tltc<al lntstnrs•. a• routt·mplat<·•l hy the paragraj>h of the 
$1'\"llun tJU,Jlt•c1. 

]. \\' S.\ XDU!"K\', 
As•i<tant Attorney <ieneral 

RIGHT Of' CHIEF OF POLICE TO CARRY CONCEALED WEAPON. 

,..!';;,,::•rahal or thl•l of poll~ not I'<'Qal.....S o 'to l'<'rmlta to earrr 

February I. 191/ . 

F J. \\ enner l' unt) ttomey, Waterloo Iowa 

llc:ar ::,ir· \\ e h:a,e 1 . )Our Nter o( January JOth re<JUC'IIIIg' 
an O!nmon from thts departmen t upon the follow in~. 

::i«t10n 4i7S.In c:t seq f I . 
crimmJl the cnrr) 

111 
f 0 t "~ 1913 !'upplemcnt make, 

the pe"on g 0 certam w c'3pOn• cone~ led upon 

OI'ISIONS ltF:J.ATtMl to \ltlln:I.I,AS~:on; ,1.\TTERS 

477S·.'a ~peciticall) rdn• to tlw '"ualt<'c of permib l<• 
carry thrst· \\ •·a pons c•n•c•·alerl . 

4775--ta pro\ uks that 11 '' till· tint) uf •a•d <•ffictab to 

15sue perm<t~ "ttl all peace <>fficcr•" 
Under these pron<ions <lot• th•· mar~hal <•r ch•ef of police 

of \\"atcrlo<•. a riiY of the fir•t clas•, i••ue a permit to him· 
self? I can tine! ;,o )lrt>\ i•ion gl\'tng to the sheriff ••r the 
mayor, or to anyone cl~.e nuthonty to <••ne a pemut t•• the 
marshal or chief of pohct 

Lhapt<r Z97, acts uf th~ th<rty·tihh ~:cncral a•"mbly, and 
etllbracing s~ctions 4775·1a to 477.5-IJa. 191.\, •Upplement of the 
code, (see sectton 4775·13a), •locs not repeal any furmer act-, 
tXCtl•t and on I) inS" (nr n• the •:unc ma) l>e 111 conllict therewith, 
and section 4775 ul the coM of 11\97 not hemg m wntlict with said 

3 ct, was not therehy rq•ealed :uul th<· ptr•o•t-- "who•c cluty it i' 
to rxecute pr()('eS~ or "arrant•. or make arrc,t<,'' a' provided in 
•a•d section, dn not conlt' \\ltlun the opcmtion of 'a1d act. and. 
therefore, nrc• not rt'<luin•tl to "·cure permit' tu carry weapon,; 

]. \\'. S.\XDI:SK.\. 
\ --istant .\ttornc) General 

OPERATION OF AUTOMOBil.E WITHOUT LICENSE. 
EFFECT OF INSANITY ON RUNNING OF STATUTE OF l.IMITATIONS. 

lt ta a vlohll to n of tu.w to OVt'f«ltt~ on nutomobtlr •·lthout dll'pla.yln& .l 
Jlct>na~ number obwltwcl tn th., mounN noqu trt•d bY law . 
~o Indictment buvl nK bt•tm vrevloull)' rflurntd, an Insane person can· 

nnt b.., J)rn~t•c·ut~l uftt·r three yt'an' ronfl nt-nwnt ror tnsaot\y. 
\larch 24. 19 17. 

Le\\ :llcDonal•l. County Attorney, t hcrukee. Iowa. 
Orar Sar: \\'e ha\l' vuur t'Sttt·mc•l f:"·or of th<· 9th in~tant, 

submitting tht• folloWII;g •1uc•tion• to thi, department. upon 

wh1ch ~ou drs arc· an opinion: 
(I) \\",.113". caught n man rtllllnng.an auto c.n a_ nu~ber 

manufactured h\ lum.,·lf. I am delay•ng pro-ecutwn ull 
haH an anS\\ c·r 'from \ ou on thi• point whether or ~ot there 
•• lln) ch:tnce tu pru~~cutc for counterft·it of any kmd .. 

(2) ll<>w about tlu~ ca<e, wh~re a man i~ confined '" 3 

Mate h0$plt:tl for in ane tntlllctliately after the comm"'!"" 
()fa felon) ancl rdea•etlat a time"' remote that pro,ecuuon 
cannot he had \\l!lun the statutory three ~·o:ar•' It <tern' 
to me a clear case of "'aston. \\ 111 the ume h~ •tatutc 
operate m a case of thi~ kmd ? 

As to )Our tirst 111q 111ry. beg to a<h tse that ,ecuon 157J-m21, 
supplement tu tht' coclc, 191.\, pro' ide< that the \lolauun oi all) 

:t.' 
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of the pn,\·isinn5 of sections 1571-m2 to 1571-m14 incl usi\'e, of 
the supplement. 1913, as amended hy the 36th general a-.sembl), 
constitutes a misdemeanor, puni5hable by fine not exceeding 
SSO.OO. Said ... ection provides further that the ,·iolation of .-ect ion 
1571-m7 "upplemental supplement, 1915. and section 15i l -ml l 
supplement of 1913, or either of said sections, shall subject t he 
violator to not only the $50.00 fine. hut also an additional penalty 
sufficient to pay the rl.'gistration fee he should ha\·e paid. 

As:.uming, therefore, that the man you caught running an auto 
on a number manufactured by himself, had neglected to pay t he 
regular registration fcc and secure h is registration numbe r, it 
is our opinion that the foregoing sections apply. • 

In regard to your second inquiry, assuming that no indictment 
had ever been returned, it is our opinion that the time has now 
passed for prosecution. If he had been indicted, then prosecut ion 
can be had; otherwise not. 

Section 5285 of the Code; 
Title XX\', Chapter 44 of the Code. 

\V. R. C. KEXDR ICK. 
Assistant Attorney General. 

E XC LUSION OF INFECTED N U RSERY STOCK. 

The state entomologist may exclude shipments of Infected shrubbery 
or nursery stock which has not been lnspected by an entomologis t and 
does not ha,·e hla certltlcate attached or that of bls representative 

:\larch 29. l 91 i. 

R. L. \\'ebster. State Entomologist. Ames. Iowa. 

Dear Sir· \\ e have your request for the opinion of this de­
partment on the following facts: 

On ac~ou nt of the presence of the white pine bliste~ ru st 
in certain eastern states, sc' eral western s tates ha,·e ratsed a 
quarantine against those states, prohibiting the shipment of 
aJl white pines into their respective states from t~ese stat~s. 
On account of the possibility of this dangerous clts~ase gam­
ing access to Iowa, it has been advised that a simll~r quar­
antine be raised for Iowa. Does the state entomologtst have 
authorit) for such quarantine? Can the state entomologi-..t 
refuse to appro\'e certificates of inspection from other s tate" 
for certain kinds of nursery stock and still appro~·e the:;e 
same certificates for other kinds of nursery stock~ 

OPl:o\IO~S RELATING TO ;'\JISt'ELLANf;Ol'S ;'\tATTERS 

• .,- 1~:; -49 and 25i5-a50 oi the 1913 :-upplement to the ...., cctton ... - :> _,-::- • 

od d t 31,11ear to cunfer upon the :-tate cntumolng'lst the 
c c o no . . 

1 
• f 

t l b)j,h an ab,-olute quarantme a~autst s 11pmenb rom power o c" a - . 
h t t but it doe" confer the power to m:-.pect all !'htpments ot er "' a e::. . . 

• 1 t te of nurserv stock, such llbJH'ctson t(l he hy the mto t 1c :- a - . . 
cntomologi ... t orb,· an inspector duly approved hy h11n and. under 

th . .· ·0 n of ~ourse you mav exclude shipment intn the state '" p rO\ t:>l • • • • 
of anv infected shrubbery or nursery !'tnck whsch has 1111t hccn 
in ... pe~ted and to "hich is not att~chcd the: propc:r certificate hy 
the cntomologs,;t or hi-; reprcsentatn·e. 

. \ s to the second proposition, )OU may approve shipments, or 
parts of s h ipments. certified by ~n inspt•ctor of a_11other st~te and 
refu se shipments. or parts of shspment!'. so ccrtsfi<'cl hy hun: by 
which we mean that the mere fact that you ha\ t• approved h is 
certificate to one shipment or consignment clol.'s not obligate you 
to apprO\'C it on another shipment or consignment. 

j. \\. S.\~DL'SKY, 
Assistant .\ttorney General. 

USE O F CAPITAL E X TENSION F U NDS. 

Capitol Extension funds may be used for whatever purpose the legis· 
lature may designate, and the previous net may be amended or enlarged 
upon as tba.t body sees fit. 

~Jarch 29, 1917 

P. C. Holdoegel. Senate Chamber. State I lou~c. 

Dear Sir: · \\'e have your request for an opinion on the follow­
ing facts: 

I voted for the usc of the capitol ext(•n,ion funds for the 
purpose of erecting a temple of justu:c under the impression 
that the expenditure of these fund:-. for building was contem­
plated in the original act, as provided for in Section 1400-tl 
and the following section~ in the Supplement to the Code, 
19 13. There has a doubt arisen in my mind as to whether 
this was con templated in the act. \Vi ii you kind ly let me 
ha\C your opinion as to whether the construction of addi­
tional buildings was contemplated. 

Chapter 14, act" of the thirty-fifth general assembly, pertaining 
to the capitol extension matter. provides for the levying of a tax 
and. in general lenn:;. prescribes the purposes for "hich •mch tax is 
levied and the use to which the fund~ arc to !Je applied in the way 
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of impro,·ements to the grounds, etc. The act also provided for a 
plat showing a diagram of the grounds and buildings which might 
thereafter be erected thereon. This plat is expressly made a part 
of the act and shows, among other buildings, the proposed temple 
o f justice. It is true that no express provision is made for applying 
any part of these funds to the construction of any particular build­
ing but your body has control of the property of the state and 
all funds raised for state purposes by laxation or otherwise a nd I 
am of the opinion that it is competent for this legislature to amend 
or enlarge upon the provisions of this act of your predecessors a nd 
that you, in fact, may use the funds raised for any purpose which 
your honorable body may deem expedient and proper and especially 
for the improvements included in the plat referred to. 

f • 
I 

J. W. SANDUSKY, 
Assistant Attorney General. 

WHEN A CITY ORDINANCE CONFLICTS WITH ST ATE LAW. 

A city ordinance In con11lct with state law ls void. 
A scale Ucense by Food and Dairy commission supersedes license un· 

der city ordinance. 
July 9, 19 17. 

J. G. Krammerer, ssistant Attorney, Muscatine, Iowa. 

Dear Sir: Replying to your favor of June 30th, pertaining to 
the question of conflict between Section 3009-m of the 1915 Sup­
plement to the Code. and an ordinance of the city of M uscatine, 
will sav there is no doubt. I assume, that the charter under w hich 
the city, of Muscatine is organized confers upon it, as the general 
law docs upon cities and towns organized thereunder, the power, 
among other things. to authorize the establishment of city scales 
upon which produce and other commodities sold by weight within 
the city must be weighed, and I also assume that the ordinance 
establishing th'e three scales in different parts o f the city and re­
quiring all coal sold within the city limits to be weighed thereon 
was regularly adopted, but as to whether any claim is made that 
on account of !\I uscatine being organized under special charter the 
rule o f law which might govern and control cities and towns or­
ganized under the general law. was not applicable to and could not 
control and govern that city. I am not advised, but. however, that 
may be it cannot make any eli/Terence in this instance. for the same 
r\\le tiH\St apply to both classes. 
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The fact that the city of 11u-catine is organized under special 
charter does not make it any the less a creature of the stare than 
though it was organized under the general law. It owes its official 
existence to an act of the legislature to the same C.'<tent, and with 
the same limitation and obligations as cities organized under the 
generalla w and its powers may be extended or limited by its creator 
just the same .. 

The creation o f municipal corporations and the conferring upon 
them t)f certain powers does not deprive the legislature of that gen­
eral control over the citizens which was before possessed. It still 
has authority to amend their charters, enlarge or diminish their 
powers, and overrule their legislative action. The rights and fran­
chises of such a corporation being granted for the purpose of gov-

- ernment, can never become such vested rights as against the state 
that they cannot be taken away, nor does the charter constitute a 
contract in the sense of the constitutional provision which prohibits 
the obligation of contract being violated. Restraints on the leg­
islatiYe power of control must be found in the constitution of the 
state, or they must rest alone in the legislative discretion. Cooley 
Const. Law, 228. 

Applying the foregoing principles to the case before us the para­
mount power o f the legislature must control and to the extent to 
which the ordinance o f the city o.f Muscatine conflicts with the 
provisions of Section 3009-m, of the 1915 Supplement to the Code, 
it is inoperative and void, and may not be enforced against the 
coal dealers who usc scales bearing the license tag of the dairy 
and food commissioner. 

City of Burlington vs. Kellar, 18 Iowa, 59. 

J. W. SANDUSKY, 
Assistant Attorney General. 
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tTATE BOARD OF ACCOUNTANCY. 

Tile bulneu and pracU~ of "' ronni .. CJ II plac....J under • • 
NplalloD and tbe law prublblta J)<'r..,na not Lo>ldlo~t dorUftcat tat a~ 
111111& tbe abb,.rlatloa C. P. A In connection wltb tblo nam~ -~• 
Yld .. peultles for rlolatiOD tbt reo!. """ ~ 

January 10, 191& 

Ed,.in C l'routy, S«) ~talt· Hoard of Accountancr. Da,·enpon, 
Iowa. 

Dar S•r. Your nquc:st I or the O(>inion of thi• dt"partment 
t'_'e following qm-stions has been referred to me for attentO: 
) ou nate: 

'f!le board of accounlanc) ha• dirl'Cied me to call vour at­
:~t~to ~fl•trr 21-A of the Supplemental Supplement to 

, e 0 ?wa. }915, and a k that ) uu ::in! us an opinion 
on c.rtam pomt< m refermcc therl'ln. 

R.1rrrin_g to Secti •n 2f>2(}.A I Would the holder of a 
~gu cate t~. ued by thi! hoard have the right to use the word> 

ompan{ or "and IC'.,mpanv" in connection with his 
na~r un '-''S he .tctuallly "as fn partn~rship with h . 
<·erttfied puhlk at•cotmta!M of this 'late) 2. \\'o ld anot er 
,;on or 1 . 1 1 · · n any per· 
countan~;-~'~! ... 1;";~~ ·~ ~~~~!u .. t?,~rfi;,'.i.c~,~; c~ni~~d p~blic ac-
perwl~> had Ml<'tt· ·d . I t • . IC :u pcr-•>n '" 
\\' II . < << o or acc(tllrcd Ill 'omc manner? 3 
of ~1 ~r~;ty '":~ ~11 ~r l>llr<.on! ha"c tht• right to '"e the name 
had nrvcr0\;,:~11.:1~1~;~hlrf nccuunlant.' of another state who 
,.,~n 1f unt of the , 0 lm\.t. rcrtrficatc' of reg-i~tration, 
••f a11 luwa et·rti~c~~~?"' ~~-~~~ S'lld lirrn.namc \\as the holder 
m<:an that nn f . · r <In you Interpret the law to 
the public 

1
) c;~'t; 01 nrc<•~ntants holding thcm,ch·cs out to 

mme of lUI'' I <!<I puhhc nccountant< must not use the 
' >erson not n rneml>er of said finn? 

Rdrrri~ tu SectiOn 2fJ20..l \\' 
this b<:xrrrl m th; evmt ha hat \\Ould be the duty of 
tieing au centlitd bl 1 t any person or 1>erson' are prac­
o( the condttions ~~nt~ln~~c~~~~~~s tn this •tate under any 

Chapter 21- '\ of the Su I . 
,;d~ for the apporntm~t ~ ~tal Supplnnent to the Code pro-
ancy and ddin~ it Y. the gtl\ernor of a board of aceount-

1 po,.ers ,,nd dutrt'! 

S~ct10n I or th~ a- "~ S ~•. uctng 
. applrment to the Code is II 

ection 2620-,\ of the Supplem~ntal 
rono .. s: 

'llut an> cnazm of thC IJ 
lo,.-a, or ha\lng a pl.tc ( n~d States resi<ltng rn the ,tate of 

e or 1 regular transaction or Im-ine-;-
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in the Mal<· of IO\\ a, as a practrcmg public accountant, and 
being O\Cr the age of t\\cnty•li\c )cars. of ;:ood moral char· 
acter, and "ho ~hall have recci\cd irom the board of account­
ancr oi the Male of Iowa, a CCrtlhC.~Ie as pro\'idtd in thi' 
act ,hall be 1~ lro and kn<l\\11 :u a cutificd public accountant, 
and be entitled to use the abhreviauon< C. P . .\. in connection 
with h1s tt.~mc-. and no rnhcr person and no firm all the mem­
ber:< ol \\ h1ch arc not ~rttfied 1•ublic accountant< of this state, 
and no corporatron in the state of lo\\-a ~hall as,ume ~u<:h 
utlc or usc the abhrc•iauons C. 1' •. -\, C. A. or any other 
1, ords, letters or figures In nuhcate that the person, firm, or 
corporauon usmg the same IS a ccrtt6ro public accountant. 

The act further pro,·idcs that \\llhin thirty clay< after it takes 
effect the go-emor •hall ap(x>llll three person• to con;titute and be 
l.:no"n a~ the board of accountancy to be elected from a list of 
namr' of public accountants "Ill> h:nc practice<! in the ~tate on 
their"" n accuunt f, •r n p•·rir~l of nt I< a~t three) car' The board i' 
authorize<! to meet mul formulate rulc5 for it• guidance and ,elect 
~ chairman, tartary nnrl trc,,~urcr. The time and place of hold· 
ing ex.1mination• un•lcr the act mu 1 be advertised and the exam· 
ination' rnu<t cover tlw suhjcct• of theor)· of accounts, practical ac­
counting, auditing ami cnnnurrdal law a' affecting accountancy. 
Applicants for ccrtitkatc< "'"" prodtKl' evidence o;.1tisfactory to the 
board that they art• oH'r twllll)·livc y<'<lf! of age. of good moral 
charact<·r. ,, gr.ldtl.lt<· ni a high ~chr••l with a four year course, or 
have an '''lui,alrnt t•du,·atWII. or I""~ an t·x.amination by the hoard 
and th<·) arc re<J""' rl tc• ha•c lwl ,,t least threr• p-ars practical ac· 
counting t·xp«it·n<·t•, on< )<'-" of ,dnch •hall ha\'C been as an ac· 
countant in the CIIIJ>Iny of a puhlir accountant ol recognized stand· 
mg in the profe•<ton or 111 puhhc pract1cc on their own account. 
\her the cxarnllt:IIIOn the hc,~rrl •hall, 1f rn 1t< jud;:ment tl* apph­

cants are enutlcd thereto, 1 'tiC ~rulicatu as pro' ided in the act. 
The bo.ud otay, In its d1!!C~tt1on, rq:><lcr the certificate of any per· 
son who ll('ed not neccssarrly be :a rc:stdent of the state ol Iowa, 
and who is the law rul holder or " c. r \ certificate is,utd under 
the la\\s of another state" htch extend• sim>lar pm·ileges to certified 
public accountants of thi5 •tate, pro\ tded the requirement" of said 
degr.-e m the state \\ luch h.1d granted 11 to the applicant are, in 
the opimon or the board of accountancy, cqun11ltnt to those herein 
providtd. or t , holder" of a degree ol cent6td 1•ublic or chartered 
llctountant or the equi•alent thereof, 1 sued b) any foreign gov­
~mrnent, prO\'lde.J, tlt:lt the ret(UtrC!!1C!IIt• of SUCh degree are equiva· 



lent to those hl'rern I'' c•li• cd fur the rlq;n't' of certrfiro public ac­
couat3nt. 

SectiOn 9 of the d1.11NCr ~<hrch rs !"-tetion 1620-1 of thf ~upple­
rncntal Suppkment r•rovtdt, lotnalttes lor uolatiom ol lhe act and 
rsu foll•ms: 

li an~ J~rson sh:~ll hold hrmsdl out to the publrc as ha•1n~ 
r.uivtd a cmificatc &< providtd rn thu act. or shaD a«~ to 
practrce as a cenrficd ]>Ublrc accountant or char:ertd account­
ant, or to use the ablren1t100 C I' A or C. \ or anv other 
lett.-n, \\Or<ls or tigu•<"s t rod ate that the person o•lc:: the 
same 1s &uch t't'Mrficd publiC' actountant, wtthout ha•i~ rc­
CClH'I such cemlicnte, or alter lhe sune shall ha1c lren rc­
' oked, he sha II ~ dttrncd gwltv ol a mi$demeanor, the pen­
a h) for \\ hrch shall ~ I fine of 001 lt!S than one hundrro 
dolbrs nor rnc.rc than li•c hundred dolbrs lor och offen>t, 
or unprrsonnwnt in the COUn!) jail lor a pcrrod not cxcffif> 
ing six months. 

Further I'"" i inn is ma•lc that il any lltr<On practicing in this 
<tnte ns :t n·niticrl puhlrc ·•·muntant shall be found guilty of gro» 
neg-ligcnn• or •·:rrrl<'<llt liS ur shall wiliully, laL;ify any report or 
..;.tattmtnt hrnrinK un any e~.munatJun, 111\fStll!ation, or audit made 
by him or under his clrrrctirm, Ill' <hall!,.. guilty of a misdemeanor 
and Up<•n cml\'ictiun thcrt·of •hJII ht•I•Uill•h•·•l by a fine of not les; 
than one hundred nor mnn• than nlll' th<m<and dollar<, or by im· 
prisonmrnt in the <'OIIIH) jail for nor It<! than thr~ months nor 
rnure than une )<'~lr "'h) l•>lh line arrd in•1orisonrrwnt lor each time 
}w may ht• COU\1Ctt'd ui SUt'h olftrh(.' 

I 'ro1 is ion is also m~ulc rCf'IHrmg tit<) penon who ba1 been 
l!rant<·d a rntrticnte under lit prou<rons ol the art to give a bond 
in the •nm uf lh ,. thou•an I dollar< to the auoluor of state, bcfC>re 
rntermg upt~n his dUIII's, lur the !anhful pcrformanct of lhe sa111t. 

As i1 •hcate.J lo) its tttle, the olmoiU purpose and dfttt of the 
net i• to pbce the bu rnc-<s and practJt.~ oi acrounUncJ under state 
rcgul:uion. To auth me the appru tll1Mt of a board of public 
accountancy and define its po~C'l and dut~ and this board rs 
authorized to gmnt certlhc:Uei I tho5t publiC :acroununts who 
qualify under the pro1 r<rOflt of the act and II ~teh to prohibit aU 
persons not so qualrfied and holdntc crrt atrs ntd by lhe board 
from u<ing the n bbre• i:.tion l P >\ rn conntttiOII With !heir names 
and 3lso to prohtbtt aU fimt , the nd •idual nrmbers of 'Abich, are 
not eertiticd publ1c accounL~nt•, a• ~<ell a< all oorporations ..,.ho 
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h . 1 th ( I' \ ,. \ or other '"''d', letters a untt <ur ut e or u c e • ..... · • - h 
r figures to indicate that the t•mon, fim• or corporatron .u~m~ I e 

same as a ccrufiro public acroununt and I lint of the oprnr~n that 
the holder of I ttr\llic:ttt i< ucd b\' rm hoard of an•ounlalll') \\OUJd 

1101 lr:l\c the ript to usc tho: 1\0;~ "con pan)" or "and ~~n~;r·; 
unl~ he Y.a~ a nxmber of a fim or romp my, the 111• ", ua 
mnn!Je-, llf •hkh ll"tre ccmfitd Vlbhc accuuntants of tl~r' -tate. 
and JOUr first l)llt!tion IS. lheftfore an,nre<l in the n~trve. As 
to )OUr '«<O1d qurstron, no pcr!OII an b" r.~ly pr.tctrcc ~~ a ccr­
ufitd pub'JC act011ntant ,. 00 ;. 001 IU(h and the !act that he m.~y 
ba• purcb.t>td or surucdtd to the busi!KSS of a ~m• ~r com~ny 
1100 bad 1ren certified publtt actotnUnu "ould l:"·c hm• 00 nght 
or aut'rorrt) to ad•trt• or pradttr undtr the m'llC~ ~£ such lim~ ~r 
compcllly, and your second quest ron il also arum crt<! rn the ncgatr•~· 
A• to , 011r thrrd que<tion I do notlrheve that a )M'r<On ~muld ha\.e 
the ri~ht to use the n:rme ol a finn or <.'OnlJ>:III) of ccrtrfieol pubhc 
accountant; of another >tatr, wln,h lila) or nt:l)' nut have been ccr· 
ufie•l public accountant.; of thi$ tate unks• su.:h )M'rson, and each 
oi the md 111dualrnemhcrs oi ~u,h '"nor rnmpany. ar~ holden of 
rerufie:ue< granted by tiH board ol ·••cuunt~ncy .,r th1~ .~tate, and 
10ur third quesuon nm•t al1n be nn,.nrc<l ut the ncgatrve. . 
· \.to the wuainiug ''"'"'linn, )OU wrll oll!tr\"1' from the pr~v~­
•ion<, ul !'w1on 2/>lQ.\, "hich i• !tl nut in full above, that rl rs 
made a mr$d~mt'2110Jr fur any per on to hold him<rlf out to the 
l'uhlk 31 havmg rcceiwl a ct·rttficatt• umkr tlw act, or to a•~u~1c 
to prawcc a• a certitied l'"blic ac<ount;irll. "ho ~a! not complrecl 
,..,1h the Ia" an<l l.ecn grnnt<-d a n:rttnc;,tc nwl rn such ca<es as 
Mil as rn all ca>t5 "here the Ia" Ius been •inlatecl the offender< 
mav be pi'O!r:cuttd on the romplamt ol a mtmhcr of the board or 
any other rrtuen 

J W. :- \:\I>U~KY. 
\ si<tant \ttomey General 

1~8TALLATlO~I OF TOILETS. 

Toilet• mun l>t JPO>I~od b7 rh• ••••r or penon bntDJ: cbarg~ of Lb.e 
ksllr ... cotr4Rttl4 llll tbe JPOI'triJ' a~ aot by the o• ner or th• buUd ._ 

January .ll, 191 i 

limn L. Jlubn, fount• \t >me). Ttplon. low;r 

Dt2r r \\t h:ne your I Itt!' O( the J!Jth 11151 0 Dsking this 
dcpanmc 1 f r an opm n thr f "rn;: r acts 
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Before my term of office began there was an action instituted 
to compel a property owner to comply wit h Section 4999~al. 
The ci.rcumstances and conditions we~e as follows: The prop­
~rty. owner had, several years p revious to the action being 
mst1tuted.·rented the second story of the build ing for a term 
o_f years to be used as a telephone office or exchange. At the 
time the contract of lease was drawn there were privies or 
outhouses located on the premises that could be used by the 
occupants under the lease. After the lease had been entered 
into, the city c?uncil passe? an ~r~inance prohibiting the use 
of and abohshmg all out s1de pn v1es or vaults. Under this 
ordinance all outside privies and vaults were abated. The oc~ 
cupying tenant, being a telephone company and, at the time 
of bringing the action, was employi ng five or more persons. 

The question I desire to ask, or the opinion I would like 
to obtain is, who can be required, under the above statement 
of facts, to comply with the requirement of Section 4999~al 
as construed in connection with Section 4999-aS. 

The question on which you desire an opinion from us, as we 
understand it, is-shall the owner of the establishment, the building, 
where a business is carried on, which employs the requisite number 
of people and is of such a character as to come within the operation 
of Section 4999-al, 1913 Supplement of the Code, provide the facili~ 
ties enumerated in said section ?-or, Shall the person having charge 
or management of the establ ishment in which the requisite number 
of people are employed and is of such a character as to come 
within the operation of said section, provide such facilities? · 

Section 4999-a l , 1913 Supplement of the Code, is as follows: 

Sec. 4999~a l. Water-closets a11d facilities for washing. 
Every manufacturing establishment, workshop or hotel in 
which five or more persons are employed, shall be provided 
with a sufficient number of water-closets, earth closets or 
privies for the reasonable use of the persons employed therein, 
which shall be properly screened and ventilated and kept at all 
all times in a clean condition and free from all obscene 
marking; and such water-closets or privies shall be supplied 
in t~e proportion of at least one to every twenty employes ; 
and 1f women or girls arc employed in such establishment, the 
water-closets, ea rth closets or privies used by them shall have 
separate approaches and be separate and apart from those 
used by the men. In factories, mercanti le establishments, mills 
and workshops, adequate washing facilities shall be provided 
for all employes; and when the labor performed by the em­
ployes is of such a character as to require or make necessary 
a change of clothing, wholly or in part. by the employes, there 
shall be provided a dressing room, or rooms, lockers for keep-
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ing clothing and suitable washing facilities separate for each 
se.'<. and no person or per~ons shall be allo\~•ed to use the facili~ 
ties assi .... ned to the oppos1te sex. A suffic1ent supply of water 
suitable t>for drinking purposes shall be provided. 

The other section to which. you refer ( 4999~a5), and which pro~ 
vides for the enforcement of the provisions of the former section, 
is as follows : 

Sec. 4999-aS. E11forccmcllt-pcllalty-removal of safety 
appliances. I t shall be the duty of the commissioner of the 
bureau of labor of the state·. and the mayor and chief of police 
of every c ity or town. to enforce the provisions of the fore­
going sections. Any person, whether acting for himself or for 
another o r for a co-partnership, joint stock company or cor­
poration, having charge or management of anl' manufacturing 
establishment, workshop or hotel, who shall fa1l to comply with 
the provisions of said sections within thirty days after being 
notified in writing to do so, by any one of said officers whose 
duty it may be to enforce the pr~>Visions of said sections, shall 
be punished by a fine not excecdmg one hundred dollars or by 
imprisonment in the county jail not exceeding thirty days. 

* * * 
The single question presented in this matter is, who should pro-

v ide the water-closets and washing facilities, for the use of em­
ployes, enumerated in Section 4999-a l and to determine that ques~ 
tion we must construe that portion of Section 4999-aS, which pro­
vides for the enforcement of the provisions of the former section. 

The part of the section directly bearing upon the matter is as 
follows: 

A ny person, whether acting for himself or for another or 
for a co-partnership, joint stock company, having charge or 
managnncut of any manufacturing establishment, wqrkshop or 
hotel. who shall fail to comply with the provisions of said sec­
tions within thirty days after being notified * "' * shall 
be punished. * * * 

This language. as it appears to us. can admit of but one construc­
tion, and that is. it is not the owner of the "establishment," the 
building in which the business is carried on. that must provide the 
conveniences enumerated, but it is the owner or person having 
cha rge of the establishment, the business carried on, who must pro~ 
v ide the facilities required. and who may be punished if they are 
not so provided. 

See the case of Lee vs. Smith. 42 Ohio St., 458. 
J. W. SANDUSKY, 

Assistant Attorney General. 
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RATE OF COMPENSATION FOR PRINT ING OFFICIAL P ROC EEDI NG. 

Under section 441 of the Supplemental Supplement payment for the 
publication of legal notices is to be made at all times on the basis or the 
standard brevier type for the specified apace and form of printlng. 

October 13, 1917. 

J. F. Wall, Chief Examiner, County Accounting Department, State 
House. 

Dear Sir : You ask this department for a ruling on the follow­
ing question : 

Under Section 441 of the S upplemental Supplement to the 
Code, 1915, can a publisher charge for printing the proceed­
ings of the board of supervisors, the compensation in said sec­
tion fixed for a type larger than that specified in said section 
to be measured according to the number of lines used? 

I t is our opinion that the charge cannot be made on the basis 
stated. Section 441 of Supplemental Supplement of 1915 fixes the 
cost of such publication at 33 1-3c for each ten lines of brevier 
type or its equivalent. Then in fixing the compensation to be paid 
the publisher fo r performing the services in that section required, 
the ten lines of brevier type must be used as a basis. vV e believe it 
was the intention of the legislature to fix the compensation for a 
particular space of a particular · kind of printing and make it the 
standard by which other kind of printing could be measured and 
compensated. That is to say, first, if the kind of printing matter 
is the same as the standard but the amount of such matter is more 
or less (that is to say, the type is larger or smaller) then the compen­
sation will be more or less as the same compares with the said 
standard. 

Second, if the kind of printing matter is different, for instance, 
tabulated instead of straight matter, then the compensation shall be 
increased if the cost of the work is more, or decreased if such cost 
is less, at all times using t he cost of performing the standard as a 
basis of determination. 

With the ten lines in brevier type as a basis, if a different form 
of work is desired by which the same space will cost Jess, then 
less is to be paid for it: If it cost more for the same space, then 
more is to be paid. If t1le same form of work is desired but the 
size of the type is less, then more is to be paid for it, but if the 
same form of work is desired and the size of the type is larger, 
then less is to be paid for it, 
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The payment is to be made at all times on the basis of the said 
~tandard for the specified space and form of printing. See Chas. 
D. Brown Co. \"S. Lucas County, 94 Iowa, 70. 

]. \V. KINDIG, 
Assistant Attorney General. 

I 

MATTRESSES AND COMFORT S. 

:\fanulacture and sa.le lhereor prohibited If contents consist or ahe>ddy 
or heretofore used material. 

Labeling reQuired before mattresses and comforts can be exposed or­
offered for sale. 

July 24, 1917. 

George A. Johnston, Creston, Iowa. 

Dear Sir: Your letter of the 16th inst., requesting the opinion 
o f this departmept on the following question, has been referred to 
me for attention. 

You say : 

Attention ha s been call ed to the provision of Chapter 406. 
Acts of the 37th General Assembly, with regard to branding 
and labeling mattresses, and upon reading this chapter, it 
would seem that the requirements o f this act would absolutely 
prohibit not only the use of second hand mattresses in the 
manufacture of any mattresses, but would prohibit the sale of 
second hand mattresses as such. 'Ve have a number of dealers 
in this city, who keep and sell second hand mattresses and com­
forts, and a great many poor people are unable to p rocure any 
new mattresses and comforts. but can procure such articles 
second hand. I will ask you whether or not it is your opinion 
that said chapter prohibits the sale of second hand mattresses. 

The title to this act provides for the b~a·nding and labeling of 
mattresses and comforts, and also provides against the use of un­
sanitary. unhealthy, old or·second hand material in the manufacture 
thereof, and prohibits the sale of mattresses and comforts con­
tai ning such materials. 

In accordance with the provisions of the title to the act it pro­
v ides that no person shall manufacture for sale, sell or offer for sale 
any mattress or comfort which is misbranded or mi slabeled. Re­
q uires them to be branded or labeled in plain type in the English 
language, with a true statement of the quali ty and character o f the 
material with which they are filled and that such fi lling consists of 
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wholly new and heretofore unu~ucd material. which label shall be 
in the form of cloth or cloth lined tag and securely attached to 
each article upon the most conspicuous part thereo f, and no person 
shall use. either in whole or in · part. in the manufacture of mat­
tresses or comforts any cotton or other materials which have been 
used for any other purpose. and it further provides that no person 
shall use, either in whole or in part. in the manufacture of mat­
tresses or comforts. any materia l known as "shoddy," and made in 
whole or in part from old or worn clothing. carpets or other fabrics. 
or material previouc;ly used. or any other fab ric or material from 
which shoddy is conc;tructed. and defines what shall be included in 
the term "mattresses" and "comforts." 

The penalty provides that a pe rson who sells. offers for sale, gives 
a way, manufactures or causes to be manufactured with intent to 
sell any mattresses or comforts which are not branded or labeled 
as required by the act, or who falsely brands or labels any mattresses 
or comforts, or who fails or neglects to state the true and actual 
quality of the materials used in any matt ress or comfort, shall be 
fined not less than twenty-five dollars nor more than five hundred 
dollars. or imprisoned in the county jail not more than six montlis, 
or both. 

The pla in purpose and intent of this act was to prevent the sale 
as well as the manu facture of mattresses and comforts containing 
any material known as "shoddy" and which is composed, in whole 
or in part, from old or worn clothing. carpets or other fab r ic or 
material previously used. It docs not, however, necessarily pro· 
hibit the sale of "second ha.nd" or hereto fore used mattresss or 
com forts. provided. o f course. such mattrec;ses or com forts were man­
ufactured from new material, no part of it being material from 
which shoddy is constructed. 

The brand or label, which muo;t be properly attached to each mat· 
tress or comfort before being exposed or offered fo r sa le, must 
contain a true statement of the quality and character o f the ma­
terial with which they are fi lled and that is consists wholly of new 
and heretofore unused material. 

Thi" must be construed to mean that the mater ial o f which the 
mattresses and comforts are composed was new at the time they 
were manufactured. as distingui<lhcd from the time rhey are offered 
for sale. otherwise the right to "ell stock which had heen on hand 
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for , 0111c con,iderablc time might be seriou~l~ doubted if not pr.o­
hibited. and 1 am therefore of the opinion that it would be permts­
<.ible to offer for sale and sell ~econd hand mattressc-. or com forts, 
lw \\'hich i' meant mattresses and com fort~ heretofore used. p:o­
vidcd the~ are proper!) and correctly branded o~ labeled ~howmg 
the true character. kind and quality of the matenal of whtch the~ 
arc compo,ed, that .,uch material was t~ew at the time. they w~rc 
manufactured. that no part thereo f cons t:>ts of any fahnc of whtch 
:-huddy i.... constructed and that they arc ... ccond hand articles or 

articles heretofore u~cd. 
J. \\". SANDUSKY. 

As!iistant .\ttorney General 

UN FAIR DI SC RIM I NA T ION . 

Unfair discrimination Is defined and puni shed under section 6067·a and 
c Supplement to Cod e, 1913. 

~lay 9, 1917. 

Steve F. Ca sey. County Attorney. Iowa City. 

Dear Sir: [ am in receipt of a n inquiry fram 1\lr. Robert N. 
Carson of your city with reference to the mutual agreeme~t be­
tween the deale rs of Iowa City as to the fixing of the pnce of 
milk in I owa City. and asking as to whether or not the same is 
illegal. and if so. whether they can be punished therefor. 

I have written l\1 r. Carson that all opinions must go through 
the office o f county attorney. and that I have written you con­
cerning the same . and you would ad vise him in the ~1atter. 

Section 5067-a 'upplement to the Code. 19 13. pro,•tdes: 

That it shall be unlawful for any person. comp~ny, partne~­
ship, association or corporation owni!lg .or operaltng an.y bust· 
ness o f buying, sell ing, hanclling, constgnmg or tr~nsporttng any 
commodity or any article of commerce, to enter tnto any agree­
ment. contract or combination w~th any other .de~ler. or dealers, 
partnership. company. corporation or assocta!ton. o f de~lers, 
whether within or without the state, engaged m ltke busme~s, 
for the fixing of the price or prices at which •.1ny commodtty 
or any article of commerce shall ~c -;old by dtfferent dealers 
or c;ellers; or to divide between satd dealers the aggregate or 
net proceeds o f th• earnings of ~uch ~eaters ~nd .sellers, or 
any po rtion thereof; or. to form. enter mto, mamtatn, o~ co~: 
tribute money or anythmg of value to ~ny trust, pool, combt 
nation or asSOtiation of persons of whatsoever character or 
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name, which has. ~or any of its objects the preven tion of full 
and free compettt1on among buyers. -.ellers. or deale rs in anv 
commodity or any article of commerce; or to do o r permit t;J 
be done by. his or their ~~ttho:ity any a~t or thing w hereby 
the free .act1on of competitiOn m the buymg or selling o f any 
commo<hty or any a r t1cle of commerce is restrained o r pre­
vented. 

Section 5067-c Supplement to Code, 19 13, provides: 

That any person. partnership. company, association or cor­
poration subject to the provisions of this act. o r a ny person, 
trust. combination. pool or association, or any d irector. officer, 
lessee. receiver. trustee. employe. clerk. agent or a ny person 
acting for or employed by them who sha ll violate any o f the 
provisions of section one of this act. or who shall a id and abet 
in such violation, shall be deemed guilty of a misd emeanor. 
and shall upon convict ion thereof be {i11cd a11y sum 1101 lrss 
thc111 fivr hu.ndrrd dollars a1td not e.-rcccdi11g two thousa11d dol­
lars or impriso11ed in the cou11ty jail for a period n ot c%cced­
ing si.r mo11ths. or both. at t he discretion o f the court. It 
shall be the duty of the grand jury to inquire into a nd ascer­
tain if there exists any pool, trust, combination o r violation 
o f any provision in this act, in t heir respective counties . 

Our supreme court has passed upon the proposition involved in 
the case of 

Reeve!; vs. Cooperat ive Society, 160 Iowa, 194 and it is the 
opinion of this department from the facts as submitted to us by 
1\[r. Carson that there has been a violation of the law above q uo ted. 

MARRIAGE. 

H.M. IIAVNER 
Attorney General. 

If a marriage is l e~tal where made, it Is legal everywhere, u nless the 
pa r ties len ve their own state for the purpose ot evading Its Ia ws. 

September 10, 19 17. 

. \ . E. Rrown. County :\ ttorney. Osage, Iowa. 

Dear Sir: Replying to yours of the 6th inst.. relati ve to first 
cousins making a contract marriage in some other s tate while 
domiciled in this statt•, will say that the I;~ ·\· is in hopeless conflict. 
The general rule is that marr iage is valid t:verywhere the contract 
is valid. hut in many cases the courts have held that where t he 
par ties leave the state of their domicile and contract a ma rriage 
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ceremonv in ::-flmc other :>tate for the purpo:-e of C\'ading the laws 
o f their · O\\ n state that such marriages will not be recognized as 
valid in their o wn s tate for the reason that to do so would be 
ag"a ins t public policy. Some of the courts base their decision on 
the ground that t heir !>late law applies to the marriage where\•er 
contracted. 

F o r p oint bearing on the quest ion, I call your attention to the 
following: 

II ill 's. X e hraska. 57 L. R. .\ . 155, a nd cases cited in note. 

S ul'cession o f Cabisco, 11 I.. R. A. (N. S.) 1082, and cases 
c ited in note. 

S tate \ 'S. Fenn, 17 L. R. A. (~. S.). 800, and cases cited 
m no te. 

John.:;on vs. Johnson, 26 L. R. .\ . (.:\. S.), 179, and cases 
cited in note. 

Xcbraska v~. l land, 126 .:\. \\". 1002 ; 28 L. R. A. (N. S.), 
753, and cases cited in note. 

Cunn ingham \ 'S. Cunn ingham, 43 L. R. .\. (X. S.), 355. :~net 
cases cited in note. 

\\'ith reference to your second question where the marriage takes 
place between persons actually residents o f the other sta te and in 
ha rmony with the law~ of such state, the marriage would, in my 
judgment. be deemed valid in this state. 

C. A. ROBBI 'S. 
Assistant Attorney General 

C ONTIN U AN CE OF CASES UNDER MORA T OR I UM L AW. 

Lltlgntlon, as used In Section 2. Chapter 380, Acts ot the 37th U A., 
applies to civil matters and not criminal prosecutions. 

October 26, 1917 . 

Real ff Otteson. Assistant County Attorney, Davenpor t, Iowa. 

Dear Sir: You r inquiry of the 21st inst., addressed to the at­
torney general. has been refer red to me for attention. 

You n: fcr to Section 2, Chapter 380, acts of the' Genera l As­
"'em bly. and l assu me you ha"e referenc~ to the acts of the 37th 
General .\ ssembly. 

3e 
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You a k whether or not thi~ department has had occasion to con­
strue Section 2. Chapter 380. afore·aid, particularly with reference 
to criminal prosecutions. The section referred to reads as follows: 

That any such person in the military or naval :-crvice o f the 
t:~ite~ States '"h.o is no\\: or may hereafter be party to any 
ht1gat1ons; the tnal of sa1d cause shall, upon his reque t, be 
continued until the termination of such service or death of 
said party. 

Beg to advise that this department has never rendered an opinion 
as to the application of said section to criminal prosecutions; and 
we do not find that any court has ever passed upon that particular 
question. In the construction of sa id section, we are, therefore. 
forced to rely upon the usual rules of statutory construction to as­
certain the real intention o f the legislature. T o ascertain that in­
tent, it is proper lo cons ider the history of such legislation, that is. 
what was the reason for such enactment? Also. the language uc;ed 
by the legislature mu!>t be construed according to the context and 
the approved usage of the language; but technical words and 
phrases, and such others as may have acquired a peculiar and ap­
propriate meaning in law shall be construed according to such 
meaning. 

The history of such legislation is fresh in the memory of every 
person. l \ state of war had been declared to exist between the 
Cnited States and Germany and to carry that war to a succe,sf ul 
issue congress deemed it necessary to raise a large national army. 
and to raise it at once. 

England had demonstrated the failure of the volunteer system 
so that it became imperative that the army to be raised by the 
United States should be raised by conscription. Conscription 
meant that men should be drafted into the military service without 
giving them an opportunity to arrange! their business and personal 
afTajrs so that the ame would not suffer in their absence. There­
fore, with that thought paramount in view, the 37th General As­
sembly enacted Chapter 380, or what is commonly referred to as 
the Moratorium Law. The title to said Jaw reads: 

,\n act to exempt soldiers and sailors and other persons in 
the military and naval service of the United States from pay­
ment o£ bills of exchange and payments in pursuance of other 
obligations and granting to such soldiers and sailors exemp­
tion r rom certain taxes. 
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Section 1 of ..aid law reads: 

:\ll soldiers and sailors and other persons in the militarv or 
naval service of the government of the U nited States or who 
may he rea ftcr enter. su~h service d~~ring the prcsen! war a~e 
hereby exempted wh1l~ m .such •;c.>n'ICe and for a J?CnOd ?f s1x 
months after the termmatJOn of the war or of s~ud serv1ce or 
death from payment of any bill o f exchange or of any nego­
tiable instrument or of any other payment in pursuance of 
any contr!tct or from any writ of att~chment or execution. 

Section 2 of said Ia ws pro\'idcs : 

That any such person in the military or naval service of the 
united States who is now or may hcrea ftcr be party to any 
litigation: the. trial o f sa.id ~usc shall, upon. his request, be 
continued unlll the termmauon of such serv1ce or death of 
said party. 

Nowhere in said act is any mention made of matters criminal, 
but the whole tone breathes matters civil in nature. In neither the 
title nor any section of the law can any thought be extracted, except 
the all-consuming desire to protect. from the money sharks and 
unscrupulous creditors, the boys and men brave enough to sacrifice 
their lives for the sake of their country. ~1oratorium, as defined 
by Bouvier, means "A term designating a suspeno;ion of all, or of 
certain remedies against debtors, someti mes authorized by law dur­
ing times of financial distress." So that the history of this legis­
lation deals entirely with matters civil in character. 

Kow, as to the meaning of the language used, section 2 o f sa id 
act provides for the conti nuance of all causes, upon request, by 
any person in the military or naval service of the United States, 
who is now or may hereafter he a party to any litigation. unless 
litigation includes criminal prosecutions, then Chapter 380, a fore­
l>aid, does not apply to matters o f a crimi nal nature. 

Litigation is deri\'ed from the Latin word "litigare" which mean-, 
"to carry on a suit, either as plaintiff or defendant; to test or try 
the validity of a claim by action." Cyclopedic Law Dictionary. 

Bouvier defines litigation to be a "A contest authorized by law 
in a court of justice for the purpose of enforcing a right;" and 
defines litigant as "One engaged in a suit." 

Anderson defines the term litigate "To carry or defend a suit 
at law or in equity;" and litigant "A party to a law suit;" and liti­
gation "X contest in a court of justice." 
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The Cyclopedic Law Dictionary defines litigation to be "A con­
test authorized l>y Jaw in a court of justice for the purpose of 
enforcing a right." 

\Vha rton's Law Lexicon defines litigant to be "One who is en­
gaged in a law suit;" and litigation to be "A law suit." 

Bouvier defines the term pro:.ccution to be "The means adopted to 
bring a supposed offender to justice and punishment by due cour:-e 
o £ law." 

Bouvier also says that "Prosecutions are carried on in the name 
of the gove rnment, a nd have for the principal object the gccurity 
and happiness o f the people in general." 

The Cyclopedic Law Dictionary defines prosecutions to be "The 
means adopted to bring a supposed offender agains t the criminal law 
to punishment hy due course of law." 

vVharton's Law Lexicon defines prosecution to be "A p roceed­
ing either by the way of indictment or in formation in the criminal 
courts, in order to put an offender upon his trial." 

Not only have the legal lexicographers drawn a clear line of dis­
tinction between terms lit igation and prosecution, but to the profe ... -
sion itscl£ those words have acquired a peculiar a nd appropriate 
meaning; for when one speaks of litigation we intuitively think of 
a Jaw suit by individuals to determine some private right, but when 
a prosecution is mentioned our thought at once turns to scenes in­
cid ent to criminal trials but not only ·have the Jaw writer:; and 
practitioners given to those terms a distinct and sepa rate meaning, 
but the courts themselves have taken occasion to distinguish them, 
and the legal meaning of the word litigation will be found to be 
const rued in a well written opinion in the case o f Dadman vs. San 
Di(•go, 9 Cal. App. SSl. 

T he city of San Diego is a charter city and sa id charter made it 
the duty of the city attorney to prosecute on behalf of the people 
all criminal cases ar ising upon violations of city o rdinances, but 
sa id charter also provided "that the common counsel shall have con­
trol of all litigation of the city, and may employ other attorneys to 
take charge of any such li t igation, or to assist the city attorney 
therein." 
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Under the latter proYi~ion, the council pa~~ed an ordinance creat­
ing the office of special prosecutor, and pursuant thereto employed 
an attorney by the name of Dadman to prosecute violations of the 
city ordinance. \Yhen Dadman filed his claim for such service, the 
board of audit disallowed it, whereupon Dadman brought manda­
mu::. proceedings to compel the board to allow it. In passing upon 
the power of the city of San Diego, under the foregoing provisions 
of its charter, to either create the office of special prosecutor or to 
employ Dadman to prosecute oA·ense~ arising f rom the violation of 
the city ordinance, the appellate court in the Dadman case, supra, 

at page 551 said: 

\\"c think that the term "litigation" of the city was intended 
only to apply to actions of a civil nalurc in which the city is 
imerested, and not the mere prosecution for criminal vio­
latious of the city ordinances. J t follows then, that the action 
of the c!ty council in appointing a special prosecutor whose 
duty it should be to prosecute criminal violations was un­
authorized and void, either as an attempt to create an office 
or a liability for employment. 

From all of the foregoing, it will be observed that no court has 
yet passed directly upon the question involved in Section 2, Chapter 
380 of the acts of the 37th Genetal Assembly, although the authori­
ties expressly hold that a distinction must be made between the 
words litigation and prosecution, a nd we arc o£ the opinion that 
Section 2 , Chapter 380, aforesaid, is limited in its application and 
applies on ly to civil matters. 

W. R. C. KENDRICK, 
Assistant Attorney General. 

MORATORI U M LAW. 

A general review of eiiect of the i\lorutorlum Law upon court proceed· 
lngs and matters relating to exemption trom taxation. 

December 3, 1917. 

Frank \Varner, Secretary Iowa Hankers' Association, Des 
:\Joines , Iowa. 

Dear Sir: I am in recei pt of your letter asking for a con­
s tructi o n of Chapter 380, acts of the 37th General Assembly, 
commonly known as the "Moratorium Act." 

• 
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The questions submitted a re as fo Jiows : 

First. Are soldiers a nd sai lors in the service of this gov· 
ernment at the present ti me protected from foreclosure on 
a ny property owned by them upon which they have given a 
mortgage as security? ' 

Second. Does th is act pro tect soldiers and sailo rs who 
have purchased property under a contract of purc hase or 
sale? . 

T hird. If a man has purchased a house and lot, and has 
it partially paid fo r, a nd has g iven his note for the ba lance, 
which note is secured by a mortgage on the property, and 
who has si nce the giving of the mortgage been drafted into 
the army, can he take advantage of the moratorium ? 

Fourth. Can a soldier or sailor who has given a mort­
gage or contract in connection with the purchase of prop­
erty, legaJiy make any more pay ments until s ix months 
after the close of ·this war? 

Fifth. Can the holde r of a note a nd mortgage g iven as 
above stated compel the conscripted soldier or sailor, or h is 
dependents, to make any payments fall ing due on the prop­
erty, or foreclose the same? 

T he fi rst question as above set out must be answered in the 
affirmative, and . they are so protected from foreclosure. 

Q uestion No. 2 must a lso be answered in the affirmative. 
Question No. 3 must also be a nswered in the affirmative. 

Question No. 4 must be answered in the affirmative. T he sol-
dier or sailor can make the payments any time he desires, but he 
cannot be compelled to make them. 

Q uestion No. 5 must be answered in the negative. 

It might be interesting to know that the questions with refer­
ence to a moratorium in times of war have been passed upon by 
the various state courts since the days of the Revolution, and in 
practically all of the states these moratori ums declared by the 
legislatures of the various states, have been held to be consti· 
tutional. 

I t is not necessary for me to go into the fu ll history of all of 
the legislation that has been enacted along th is line, but it is 
sufficient to say that these laws have not only been generally 
held to be constitutional, but they have been held not to be 
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such an j mpai rment of an existing contract as to warrant the 
holding o f s uch taws invalid. 

O ur o wn statute contains two sections which bear upon this 
q uestion. w hich two sections are as fo llows: 

Section 1. , \ 11 soldier~ and sailor~ and other persons in 
the mil ita ry or naval service o£ the government of t.he 
U nited States. ur who may hereafter enter su~h .scrvtce 
during the presen t \~a.r. arc h~reby exempted wht le 111 s.uch 
ser vice and for a pcnod of stx months after the termtna· 
tion of t he war or of said service or death from payment 
of a ny bi ll of exchange or of any negotiable instrument or 
of an y other payment in pursuance. of any contract or from 
a ny writ of a ttachment or executton. 

Sec. 2 . That any such person in the military or naval 
service of the United States who is now or may hereafter 
be a pa r ty to any l i tiga~ ion: the .trial of sa.id c.ause shall , 
upon his request. be ~ont t n ued unttl the termmatton of such 
service or death of satd party. 

Section 2, th erefore. places it beyond the· power of any person 
holding t he obligation of a soldier or sailor to bring a.ny cause 
to trial in wh ich such person is interested in connection· with a ny 
k ind o f Utigati?n. 

O ur o wn s u preme court, in the case of 

McCormick vs. R usch, 15 Iowa, 127, 

in p assi ng upon a statute very simi lar, if not identical, says : 

T he statute is, that in all actions now pending or her~­
tofo re brought in a ny of the courts of the state * * * tt 
sha ll be a su fficient cause for a contin uance, on motion of 
the d efendant, his agent. or attorney, i( it shall be shown 
to th e sat isfaction of the court * * * that the defendant 
is in the actual mi litary service of the United States or of 
this st a t e , and upon such showipg bei ng me~:de, said acti~n 
s ha ll stand conti nued duri ng the actual contmuance of satd 
defendant in the military servic~. T~e theory of the statu~e 
is t ha t s uch defendants are neccssanly absent, engaged m 
the ser v ice of their country; that whi le thus situated they 
s hould n ot be called upon to defend suits and actions 
bro ught against them a_,t home and to compel them to plead 
o r a nswer before asking a continuance, would frequently 
defeat the very object and purpose of the statute. We need 
do n o m ore than suggest that the advice a nd assistance of 
the pa rty are frequently absolutely necessary to the proper 
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prep~ration of the pleadings and the law proYides for such 
continuance as much on account of such known necessity 
as to give him an opportunity of being present at the fi nal 
trial. To say that until he pleads, it is no t known that 
he has a defense, and that unless he has some defense, there 
is no necessity for a conti nuance, subs tantially begs the 
whole question. It is because, among o ther things, he is 
not in position to present th is pleading that the law secured 
him the continu ance. To hold that he s hall not have the 
benefit of the law because he fails to do that which the law 
itself presumes him incapable of doing, w ould make the 
statute inconsistent, and defeat the very object proposed 
by the legis)ature. 

I t has been held by some courts, in the a bsence o f a statute, 
that civil process should not be issued or served upon persons 
of military service on the grou nd of public policy. 

vVhile it is agai nst the rules of this department to give opinions 
to private indi viduals, yet I feel that the organization wh ich you 
represent, a s well as the soldiers and sailors who a r e affected by 
this enactment, are entitled to the cons ideration which we have 
attempted to give this matter. 

H.M.HAVNER, 
Attorney General. 

EXECUTIVE COUNCIL CANNOT REFUND CORPORATIO N FE E. 

Tbe execu tive council has no power to authorize the return of cor· 
-poration fee because the corporation decides not to engage in business. 

September 30, 1918. 

R. E. Bales, Secy. Executive Council, Capitol Building, Des 
M oines, Iowa. 

])car S ir: Your request under date of September 26, 1918, for 
an opinion from this department, is based, as I understand it, 
upon the facts as disclosed in the affidavit of F. W. Sargent, and 
in your le tler. which is as follows: 

1 am handing you herewith application of the Lafayette 
ImprO\·cment Company, of Des Moines, made to the Execu­
tive Council. petitioning that body for the r efund of $315.00 
li ling fee paid to the secretary of state in connection with 
thl.:' incorporation of that company. The council has di­
rected me to request an opinion from your departmen t as 
to whether it had any legal authority fo r complying with 
the application of this petitioner. For your information, 
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will say that the fee has gone through the regular channels 
and ha·s been received in the treasury of the state Q{ Iowa 
and receipted for by the treasurer of state. · 

As I understand the affidavit of Mr. F. \\ '. Sargent, this com­
pany was o rganized for the purpose of constructing a n apart­
ment house in the city of Des Moines, and that this fee was 
paid in good faith to the secretary of state by the company with 
the expectation of immediately constructing an apartment house. 

It seems. howe\'er. that the company was unable to secu re the 
appro,·al of the capital issLies committee, a nd on that account, 
the Yenture was abandoned, and that the company now desires 
to withdraw the corporation fee paid to th e secretary of state. 

\Vhile it occurs to us that there is equi ty in the claim made 
by the co mpany, I do not believe that the executi ve council 
possesses the authority to authorize the return of this money. It 
has reached the state treasurer through the usual channels, and 
the executive council. it occurs to me. cannot legally order it 
returned, in the absence of an act of the legis lature giving them 
that power. 

F. C. DAVIDSON, 
Assistant At torney General. 

PENSIONS TO NORTHERN BORDER BRIGADE. 

P ension to the Northern Border Brigade should be computed from :late 
of the passage of the act, April 7th. 

May 10, 1917. 

G uy E . L ogan, Adjutant Genera l. State House. 
/ 

Dear S ir: Replying to yours of th e 8th inst., addressed to 
the attorney general, with refere nce to lhe time when payment 
of pensions may begin under the provisions of senate file 118, 
wi ll say : 

( 1) That t he act carries no publication clause and ordinarily 
wo uld not be in effect until July 4. ll owever, the la ng uage of 
1h is act is somewhat pecnliar. It reads as follows : 

That o n and after th e passage of this act the sur vivors 
of the northern border brigade as s hown by the roster of 
I owa ·soldiers * * * shall receive a monthly pension of 
twenty dollars per month du ring th e li fetime of each such 
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survi\'or. t? be paid from the state t reasury o n the proper 
vo_uchcr bemg made. and out of funds not othe rwi se appro­
pnated. 

The question then arises whether this peculiar language would 
make the pension start from the date of the approval o f the act, 
April 7, 19 17. 

Our supreme court has considered a statute desig ned to limit 
the number of saloons. w here the lang uage is very similar, and 
reads as follows: 

From and a fter the passage of thi s act no city or town 
counci l shall by resolutio n grant consent to sell intoxicat­
ing liquors as a beverage at retail to a g reater number of 
persons than one to every o ne thousand of the population 
of said city or town as shown by th e last preceding state 
or national census. 

I n this case, it was held that saloon consen t petitions granted 
after this act was passed and before J uly 4 when it took effect, 
were illegal, thus in effect holdi ng that the act was e ffective from 
a nd after its passage an d I see no reason why the s tatute under 
examination should not be construed in the same way. 

It is possible that no act cou ld be done towards drawing the 
pension until July 4, but in my judgment, it should be com­
puted and a llowed from the date of the approval o f the act 
as above stated . 

C. A. ROBBINS, 
Assistant At torney General. 

CARE OF I NSANE. 

Liability of county for care of insane person when residing outside 
state but not having established new residence discussed. 

March 3, 1917. 

H . J. Ferguson, County Attorney, Tama, Iowa. 

Dear Sir: Your favor of the 23rd ultimo, addressed to the 
department of justice has been referred to me fo r ans wer. 

In your letter you inquire whether your county is co mpelled 
to recei,·e one James K nowlin, fo rmerly ·a reside nt of Tama 
county. Iowa, who had moYed to Canada but fa iled to obtain 
residence there and who, while in Canada, was co nvicted of 
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ha,·ing ki l led a man and was thereafter declared insane and who, 
vo u are adv ised the Canadian authorities are intending to return 
to the U nited S tates to Tama county, and if so, whether there 
sh o uld be actio n by your commissioners of insanity before send­

ing him to Independence. 

In reply w e have to say that it is the optn1on of this depart­
ment that, if Mr. Knowlin st ill cont inued to be a citizen of T a ma 
county, e ven thoug h hav ing removed to Canada, Tama coun ty 
w o uld s till be under obl igat ions to receive h im in case he was 
re turned . I t is a lso the view of this departmen t that. if . he 
sh o uld be r eturned to T ama cou.n ty, the proper action wouM be 
fo r the commissioners of insanity of your county to pass upon 
the co ndi t io n o f the man and make a fi nding of insani ty, if such 
be the fact, a nd order h is com mitment to the insane ho~pital 

at Independence. 
H. H. CARTER, 

Assistant Attorney General. 

REPORTI NG OF B I RTH S. 

It Is the du ty of physicians and midwives to r eport all births to the 
Clerk of t h e District Court which occur after foetus has r eached the so· 
calle d via ble sta ge. 

F ebruary 11, 1918. 

Sim on F isher, County Attorney, Rock Rapids, Iowa. 

Dear Sir : Your request for the opinion of this department on 
the follo wing questions has been referred to me for attention. 

You state: 

A q uestion has arisen under Chapter 326 of the Acts of the 
37th Gene ral Assembly with special reference to the con­
struction of 5 and 6 thereof, and as I supposed your depart­
ment has p robably passed on this matter for the benefit of the 
state regis trar of vital statistics we wished your construction, 
or interpretation of this chapter upon the fo llowing matters : 

F irs t. s uppose a miscarriage has occurred early in preg­
nancy, is the physician who attends such patient required to 
make h is report on the blanks furnished by the registrar? 

Second, is the physician attending a woman who has su ffe red 
a miscarriage required to make the report regardiess of the 
length or period of gestation. 



572 R~PORT OF ATTORNEY GE NERAL 

. think it is_o_bYiou~ that ~he medical profession :.hould know 
Jlht what J>OSillon to take m matters of th is kind and that it 
1s probable that the purposes of the act in que~tion :.hould 
enter into its proper construction. 

I agree with your idea that physicians shouJd know. and as a 
rule they doubtless do know. what is contemplated by the statute 
which requires the attending physician to make and fi le with the 
clerk of the district court certificates of births a s provided for m 
Section 6 of Chapter 326, Acts of the 37th Genera l Assembly. 

Abortions or miscarriages which may occur in the early stages 
of pregnancy arc not considered by the medica l pro fession as births 
and arc not required to be reported, but after the foetus has reached 
what is termed "the viable stage," by which is meant "able o r likely 
to live," and which in point of time is about seven months from 
the date of conception. a birth occurring at such time is called a 
"premature bi rth." A ll such cases should be reported the same as 
all births occurring after fu ll time. 

The statute does not attempt to define the term " birt h," and hence 
we must look, to standard medical works for a proper defini t ion of 
the term, and, therefore, I have given you the v iews as expressed 
by standard medical writers. 

]. \ V. SANDUSKY, 
Assistant Attorney General. 

ADMISSION TO TUBERCULOSIS SANATORIUM. 

No particular length of residence In the stale is n ecessary to e ntitle a 
person to ad mission to such Institution. If t.hc pa r ty is ac tua lly and In 
good faith a resident or the state and otherwise eligible to a dmission he 
may be admitted . a lthough he has not actua lly resided In t he state for 
a per iod of one year. · 

Janua ry 24, 1918. 

I I. V. Scarborough, ~upt. Stale Sanatorium, Oakda le, I owa. 

Dear Sir: Your request for the opinion of th is depa rtment on 
the fol lowing question has been referred to me fo r a t tention. 

You state: 

There seems to be some question as to the t ime necessary 
to have resided in this state before an appl icant is eligibl(, 
\O ildntissiot1 to tl)e ipstitqtion 
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I lun e a lwa n been of the opin ion that the law a:. interpreted 
requires a residence of one full } car. \\ hethcr the patient is 
able to pay or whether the county is to be charged for the 
main tenance of the patient. Thi" o£ course worb a hardship 
in some cases, but I presume the time was set knowingly. 

In your opinion, can an applicant be admitted legally before 
a yea r's r esidence continuously. and would the offer of pay­
ment for the treatment make anv difference in the amount of 
t ime necegsary for the pa tient to have lived in the- state con­
tinuously before admission here. In other words. can the 
admission legally be made i £ the :mpervisors are satisfied to 
accept an a pplicant as a resident, notwithsta nding the fact that 
he has not li ved withi n the state continuously for one year. 
Inasmuch as the reception of a patient depends upon this 
ruling and the patient's circumstances arc exceedingly neces­
sitous, can this ruling be made at once? 

T he question o f the right of this party to adm ission to the insti­
tu t ion is doubted for the reason that he may not be, within the 
meaning of the law. a bona !'ide resident of this stale, which fact. 
is resolved in h is favor, woul d enti tle him to admission. T he 
question of " residence" as used in this act, should not be con­
s trued as synonymous with the term "settlement" when used in 
connection with the care of paupers. • o particular time is nec­
essary to· const itute a person a bona fide resident of this state. 

To entitle a person to vote in this state. the law requires that he 
shall have been a r esident of the state for six months, and of the 
county six ty days next preceding the day of election and a resident 
o f the precinct in which he offers his vote on the day of election. 

To constitute residence within the meaning of our exemption stat­
ute. Section 4014, Code of 1897, all that is required is "that 
the person must be within the state, with the intention o£ there 
remai ning, and if so, he shall be considered a resident. 

To apply the rule governing the question of settlement of paupers 
to the instant case might effectually prevent the person ever becom­
ing eligible to admission to the sanatorium fo r, by the service of 
notice on the pauper at any time within one year o£ his coming 
into the state effectually defeats his acq uiring settlement. 

The disease with which this person is afflicted not only endangers 
the life of the person afAicted but the presence in the community 
of a person so afflicted threatens the health and the welfa re o£ the 
~ommunity an d it would therefore se<.•m a!> though such persoq 
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should receive proper care and attention, if he is in fact a resident 
of the state, although such residence may not have continued for 
any particular length of time. I am, therefore, constrained to be­
lieve that if this person is in fact and in good faith a resident of 
this state, with the intention of permanently remaining here, that 
he should be held to be a bona fide resident of the state rega rdless 
of the length of time he has actually resided within the state. and 
that he should be held to be entitled to admission to the sanatorium 
if the other facts exist which would entitle him to such admission. 

]. W. SANDUSKY, 
Assistant Attorney GeneraL 

FEES OF A D MINIST RATOR W H E N EST A TE SUB JECT TO 
GOLLATERAL IN H ERIT A N C E T AX. 

Statutory fees of executors, administrators and trustees in estates sub· 
ject to collateral Inheritance tax should be based on value of personal 
estate and such portions or real estate only as may be sold for payment 
of debts against the estate. 

November 8, 1917. 

F. ]. Murphy, Deputy Treasurer of State. State House. 

Dear Sir : Your request for the opinion of this department on 
the following question has been referred to me .for attention. 

You state: 

Section 1481-a2 Supplement to the Code, 19 13, reads in part 
as follows: 

The statutory fees of executo rs, administrators, or trustees, 
estimated upon the appraised value of the property. 

The question has been raised by attorneys as to whether 
this would cover the value of real estate as well as personal 
property, and that fees be allowed upon the value of the 
entire estate. 

Will you please advise this department a t once, if convenient, 
as to your ruling upon this statute ? 

Section 1481 -a2 of the 1913 Supplement to the Code is as follows: 

The term "debts" as used in this act shall include, in addi­
tion to debts owing by the decedent at the time of his death, 
the local or state taxes due from the estate in January of the 
year of his death. a reasonable sum for funeral expenses, court 
costs, tt)e cost of appraisement made for the purpose of as­
sessing the collateral inheritance tax. the statutory fees of 
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executors, administrators or trustees estimated upon the ap­
praised value of the property. the amount paid by the executor 
or administrato r for a bond. the attorney iee in a reasonable 
amount, to be approved by the court, for the ordinary pro­
bate proceedings in said estate. ancl no other sum: but said 
debts shall not be deducted unless the same are approved and 
allowed by the court within eighteen months from the death 
of the decendent as established claims against the estate. unless 
otherwise ordered by the judge or court oi the proper county. 

This section defines the term "debts" as used in the act to collat­
eral inheritance tax and limits the amount thereof that may be 
deducted from estates subject to such tax. 

The statutory fees referred to in this section are the fees allowed 
executors and administrators in the settlement of estates of deceased 
persons and the provisions of the statute applicable thereto are 
embraced in Section 3415 of the Code, wilich provides as follows: 

Executors and administrators shall be allowed the following 
commissions upon the personal estate sold or distributed by 
them, and fo r the proceeds of real estate sold for the payment 
of debts, which shall be received in full compensation for all 
the ordinary services : 

For the first one thousand dollars, five per cent.; 

For the overplus, between one and five thousand dollars, two 
and a half per cent.; 

For the amount over five thousand dollars, one per cent. 
Such further allowances as are just and reasonable may be 
made by the court for actual, necessary and extraordinary 
expenses o r services. 

It will be obse~ved that the commission allowed by this section 
to executors and administrators is based upon the personal estate 
sold or distributed by them and the proceeds of the sale of so much 
o f the real estate as may be sold fo r the payment of debts. which 
shall be received in full compensation fo r all ordinary services. 

For the first thousand dollars a commission of five per cent is 
a llowed, for the overplus between one and five thousand dollars two 
and one-half per cent and for the amount over five thousand dollars 
one per cent. Such further allowances as a re just and reasonable 
may be allowed by the court for actual, necessary and extraordinary 
expenses or services. 

The language used is clear and explicit and limi ts the commission 
or compensation allowed executors and administrators for all ordi-
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nary service~ to a ~tatcd per cent or amount of the pcr:'onal estate. 
and the proceeds of such portion of the real estate as mav be sold 
for the payment of debts against the estate. 'Tis true that pro,·i­
sion is made for additional allowances by the court for actual, n«­
cssary and extraordinary expenses o r services, but the payment 
thereof would be from the personal estate and such portions of th~ 
real estate as may have been sold for the payment of debt<;. 

I am therefore of the opinion that the statutory fees of executor:-, 
:..dministrators or trustees, which may be deducted from an e"tate 
subject to the payment of a collateral inheritance tax. must be based 
upon and limited to the personal estate and so much only of the real 
estate as may be sold for the payment of debts. 

J. W. SANDUSKY, 
Assistant Attorney General. 

PRI V IL.EG EO COMMUN ICA TIONS. 

Information obtained In a professional capacity by the Superintendent 
or the State Sanatorium for Treatment of Tuberculosis Is to be treated 
the same as privileged comnwnlcatlons. 

October 22, 1918. 

Board of Control of State Institutions, State House. 

Gentlemen: \Ve are just in receipt of your letter of the 8th 
inst., enclosing a Jetter from Dr. H. X. Scarborough, superintendent 
of the state <.anatorium for the treatment of tuberculosis. in which 
he requests an opinion from this department covering the following 
points: 

First. \Vhen subpoenaed in a suit at la'\v between an in­
surance company and a former patient in the state sanatorium 
for the treatment of tuberculosis how much information con­
cerning the former patient can the superintendent give without 
violating the law concerning communications by a patient to 
his physician? 

Second. To what extent should such institution open its 
records in the making of affidavits for certificates of death to 
insurance companies? 

Third. To what extent would such institution be authorized 
in giving to outside parties in formation concerning the phy:.ical 
condition. length of disease, prospects, etc .. of patients now in 
said institution, or who have been there. when this information 
is desired in connection with the employment of the patient, 
and other things? 
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Referring to the first question above asked, it will be pertinent 
to consider \-"arious principles of evidence established by the legis­
lature and followed by our courts. The legislature has declared 
that any person having a matter pending in court shall be entitled 
to subpoena any one to attend and tc~tify on his behalf at the trial. 
Section 46.59 of the Code. .\nd for failure to obey a valid sub­
poena without sufficient cau"-e or excuse the delinquent is guilty of 
contempt of court, and subject to not only punishment, but also to 
having his person attached and forcibl) brought into court. Sec­
tion 4664 of the Code. For a di'>tance of not to exceed seventy 
miles from his residence a person may be compelled to attend a civil 
trial in the district or superior courts. Section 4660 of the Code. 
Thus, it will be seen, when a litigant desires the testimony of a cer­
tain person he has the right to subpoena him, and the person sub­
poenaed is required to respond, or subject himself to punishment for 
contempt of court. It is not for the witness to predetermine his 
competency to testify, but the court will determine that question 
when the witness takes the stand and the objection is properly 
raised. Robb vs. :i\1 cDonald, 29 Iowa, 330; State vs. Seaton, 61 
Iowa, 563. This rule applies to persons holding a public office the 
same as to those in civil life. 

X ow, the question arises as to how far a witness can be compelled 
to divufge certain facts within his knowledge or produce certain 
records under his control, particularly with reference to the super­
intendent of the state sanatorium for the treatment of tuberculosis 
as to information acquired in the treatment of a patient in said 
institution. As bearing on this question the Iowa statutes declare 
that no physician shall be allowed, in giving testimony, to disclose 
any confidential communication properly intrusted to him in his 
professional capacity, and necessary and proper to enable him to 
djscharge the functions of his office, according to the usual course 
of practice or discipline. Section 4608, Supplement to the Code. 
1913. The above section is not confined in its effect to verbal 
communications, but extends to all facts and information learned by 
the physician in the discharge of his duties. Brader vs. National 
Masonic Accident Association, 95 Iowa 149. But it is not for the 
physician to raise the objection that the information acquired by 
him is privileged-it is only the patient who can invoke the rule 
of secrecy. The statute does not disqualify the physician. State 
vs. Bennett, 137 Iowa, 427; Woods vs. Town of Lisbon, ISO Iowa 
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433. And the objection may be waived by the patient. Section 
4608, supra. The above rules apply to physicians holding an official 
position, such as the superintendent of the state sanatorium fo r the 
treatment of tuberculosis. Mehegan vs. Faber, 158 W is., 645; 
Casson vs. Schoenfeld, 166 Wis., 409. 

Therefore, in answer to the first question above asked. we a re 
of the opinion that, whenever regularly subpoenaed, it is the duty 
of the superintendent of the state sanatorium for the treatment of 
tuberculosis to obey the summons and answer such questions as 
may be asked concerning a present or former patient in said insti­
tution, and if the patient desires to claim the privilege of secrecy, 
he may do so when the superintendent offers himself as a witness. 

Now, as to the legal right of a physician to state in an affidavit o f 
death, given to an insurance company, information concerning the 
cause of death of his patient, our supreme court has h eld that an 
affidavit containing such information should be excluded. Nelson 
vs. Nederland Life Ins. Co., 110 Iowa, 600. In the Nelson case 
the court says at page 605: 

This affidavit was objected to on the ground that death had 
been admitted, and it was a disclosure of confidential communi­
cation by deceased to his physician. The policy required no 
more than satisfactory proofs of death, and the company might, 
under this provision. demand that the fact of death be shown 
with reasonable definiteness and certainty. But, under the 
guise of ascertaining that. fact, it had no right to insist upon 
information concerning the cause thereof, as that would have 
no direct bearing on such an inquiry. 

Therefore, in answer to the second inquiry above, we hold that 
the ~uoerintendent Rhould ~to no further than necessary to establish 
the fact of death, without disclosing the cause thereof. He may 
properly give what information he has concerning the age, residence, 
and family relationship of the patient, but should refuse to disclose 
any information pertaining to the ailment of the patient and the 
treatment thereof. 

As to the right of the superintendent of the state sanatorium for 
the treatment of tuberculosis to furnish the general public informa.­
tion concerning the physical condition, length of disease, prospects 
and the like of patients who now are or have been in the institution, 
the prohibition, based upon privileged communications by a patient 
to his physician, applies only to the giving of testimony in a judi­
cial proceeding. The statute does not prohibit the physician from 
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disclosing otherwise the secrets of his patients. although such a 
course ...... ·onld be reprehensible and in disregard of professional 
propriety. Nelson YS. Nederland Life Insurance Co .. 110 Iowa, 600. 

In the Kelson case it is sa id at page 606: 

The physician, in disclosing the secrets o f his patients in 
conversation or writing, violates no law of which we have 
knowledge, although such a course may be reprehensible and 
in disregard o f professional propriety. It is "in giving testi­
many" in a judicial proceeding that such disclosures are pro­
hibited by statute. 

I n answer to this third inquiry above, we are of the opinion that 
the superintendent is acting within his legal rights in furnish­
ing outside parties info rmation concerni ng the condition of individ­
ual patients; but for him to be discussing the condition of patients 
with the public generally, or to be furnishing outside parties indis­
criminately with information concerning individual patients would 
not only be a rank breach of professional ethics, but would also dis­
close a woeful lack of good judgment. There are occasions, of 
course, when it would be proper to furnish information as to the 
condition of individual patients, such a~ upon request by public 
officials. and relatives of the patient, but such information should 
never be furnished to those seeking information only, and who 
evidently desire the information to advance some personal interest. 
As to whom such information should be given in a matter calling 
for the exercise of the superintendent's own good judgment; and 
the fact that he is 1·equired to keep a record of each patient does 
not necessarily require him to furnish a certified copy thereof to 
any person who might request it. 

W. R. C. KENDRICK, 
Assislant Attorney General. 

COMPENSATION OF S E C RETARY B OARD OF DENTAL EX AM I NERS. 

The board o! d.ental examiners may elect one or their number to acl 
as secretary and t reasurer. Under the provisions or Chap. 309, Acts or 
37th G. A., the secretary and treasurer or tbe dental board ls enUUed to 
a salary not to exceed $600 per annum and also a pe.r diem lor services 
rendered as a member ot the board. 

December 16, 1918. 

F. H. Paul, Stale Accountant, State House. 

Dear Sir: \Ve desire to acknowledge receipt of your letter of 
November 4th, 1918, in which you ask for an opinion as to whether 
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it is proper and lawful for the secretary and t reasurer o f the sta te 
dental board to act as one of the examining members o f c;aid board, 
and in which you fu rther ask this department fo r an opinion a s to 
whether the secretary and treasure r o f the state dental board is 
entitled to cha rge and receive pay per diem for writing questions, 
aiding in cond ucting the exam ina tions, and g rading the papers of 
the applican ts taking the exam ination , in a dditio n to his salary as 
provided for in Chapter 309, Acts of t he 37th General A ssembly. 

Section 2600-b, S upplemen t of 19 13, provides fo r a state board 
o f denta l examiners, consist ing o f fi ve members. Sectio n 2600-c, 
S upplement o f 19 13, states in pa rt as follows : 

T he board sha ll organize by select ing one o f its members as 
president, a11d ouc as srcrctar.\• a 11d treasurer, a nd shall meet 
at lea st once each year a nd at such other times as it may deem 
necessary, and at such place a s it may select. * * * 

T he a bove section specifica lly provides that the officers of the 
board sha ll be selected f rom · the mem bers thereof. T here is no 
provision conta ined in the sectio n that restricts or limits the func­
tions or d ut ies such a member may pe rform, by reason o f his being 
selected a s a n officer of such board. 

It thus follows that your fi rst question, a s to whether it is proper 
and Ia w f u I fo r the secretary a nd t reasurer to act as one of the ex­
amining members o f the den tal boa rd, should be answered in the 
affirmative. 

Your second question ca lls f or a construct ion of Chapter 309, 
Acts o f the 37th General Assembly, which is as follows : 

ec. 5. Each member o f the board shall receive the sum 
o f seven dolla rs and fi f ty cen ts for each day he is actually 
engaged in the duties o f his o ffice, wit h the actual expenses 
incurred by him in the d ischarge o f such duties. and the treas­
urer shall recei ve a a lary not exceeding s ix hundred dollars 
per annum for his ser vices as secretary and t reasurer, which 
amounts shall be paid ou t of the fund received by the board 
under the provision of this act, and f ro m no other fund or 
source. 

I t will be noted that " the treasurer sha ll receive a sa lary not ex­
ceeding $600 per a rmum fo r his serv ices as secreta ry a nd treasurer." 
From this statemen t in the statute . it is clea r lhat the sala ry thus 
to be paid is for "en·ices rendered as secretary and trea su rer, and 
not as a member of the board o f dental examine rs . 

... ___ _ 
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It is the opinio n of this departme nt that the secretary is entit led 
to a per diem as a member of the board, and a sa la ry , not ex­
ceed ing $600 per an num, fo r services rendered a s secretary and 
treasurer. 

B. ]. PO\VERS, 
A ssistant Attorney General. 
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A dependent or neglected child committed to a state institution 

Is thereafter not wlthiu jurisdiction of committing court .... 288 
Treatment of deformed chi!dren at state hospital, length of Umo .. 289 
Child labor, foreman may employ own child when h e Is part owner 

Emp~~y!1::tt ~f.~~--~~~~~--~~;;~~~:::::::::::::::::::::::::::: ~:! 
Boy under 14 not entitled to bunting license .................... 390 
Township should pay tuiUon of children residing at stato In· 

stllutlon . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 448 
Reporting of births of .............. · .. · · · 

...........................•............• 571 
CIGARETTE9-

0ptnlons relating to .................................... 422 to 436 
Et'rect of proposed bill of 37th G. A. would not prevent sale In 

original package ...... .................................... 405 
What constitutes original package ............•....... 422-423·425-429 
Laws r elating to sale of have been construed and upheld. . . . . . . . 431 

C 
Cigarette mulct tax, how assessed and collected .............. 432-434 

!TIES~ 

(See Special Ohartcr Cities.) 
When entitled to part or Auto Fund ........... . ....•........... 103 
Utllltl~ or exempt from taxation ................•.............. 105 
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Council of not bound to levy tax at rate certified by library 
tru.atees .................................................. :!16 

Cities cannot provide penalties Cor crime punilfhed by state law .. 4ii 
Cannot require license of optometrists by ordinance ...... .' ..... 497 
Repair or roads bordering city limits ........... . .............. ulri 
Duty to keep embankments to bridges In repair ............ 520.5!!4 
Cannot enact ordinance conflicting with state law .............. 546 

CLERK-
In a state office not under Workmen's Compensation Act. ..... 1ii 

CLERK OF DISTRICT COURT-
Fees of in cases of Workmen's Compensation .................. 18~ 
Fees of not to be based on real estate belonging to estate ...... 3% 
Clerk not a "state ofHclal". . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32i 
Appointment of deputy clerk, rlgbt of ....................... : .. 330 

"CLOSED SHOP POLICY"-
State board of education cnnnot adopt. . . . . . . . . . . . . . . . . . . . . . . . 487 

COLLATERAL INHERITANCE TAX-
(See Inheritance 7'a:z:ati.<m.) 

COMMISSlONElR OF INSURANCE-
Opinions to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 263 to 278 
Cannot con trol rates o f Ins urance companies In absence or 

dlscrlmlnaUon ..................................... · . · · · · · 258 
Has power to accept service or original notice in certain cases ... 260 
No a uthority to accept bonds or Federal Land Bank as securities .. 269 

COMPENSATION-
( See Fee.-SalCJT'JI) 
What allowed tor printing offtclal proceedings .................. G56 
or secretary or board or dental examiners ....................... 579 

CONCEALED WEAPON-
(See Weapon.) 

CONDEMNATION-
Of county land tor school site .................................. 4liZ 
Effect of appeal on rlgh t to enter land ........................ · · 604 
Appeal of In liQuor search "·arrant proceedings ................ 4!!(1 

CONSTITUTION-
Submission of prohibition amendment. .................... · · · · · H 
Proposed amendment would not prevent sale of wine for sacra· 

mental purposes ....................................... · · · 414 
CONVICTS-

( See Prisonrrs and Prisons.) 
Opinions relating to Prisons and Prisoners. . . . . . . . . . . . . . 442 to 446 
Not under Workmen's Compensation Act ........................ 126 
Honor convicts-when sentence may be reduced ................ 131 
Insane convict may forfe it "good time" by escaping ... . ........ .. 133 
Indictment and prosecution of for escape ...................... 1311 
It ls unconstitutional to fo:-bld sale of convict made goods unless 

so labeled ........................... .. .................. · 400 
Who entitled to reward for apprehending ....................... 44l 
A paroled convict acquitted for crime or escape entitled to have 
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Ume served In jail accredited to term or sentence ............ 443 
When sentence begins anJ when lt ends ..... , ............... ··· 444 
Honor prisoner who escapes forfeits "good tlml! ' ................ 445 

CORPORA TIOX8-
(St'e Banks ana Banking.) 
Cannot use word "trust" as part or name unless law complied 

with .................................................... . 125 
Cannot receive deposits without complying with bank laws ...... 165 
Annual fee or considered a. tnx .................................. 204 
Filing fee paid by cannot be refunded by Executive Councll. . . . . . 568 

CORPORA TIOX STOCK­
(Ser Banks ana Banking.) 
Taxation of stock of insurance companies....................... 98 

COU~TY-

(Sce also Boara of Supervisors.) 
Not Hable under Workmen's Compensation for InJuries lo work· 

men hired by township. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 176 
Should furnish bedding fo r jail ..................... . ...... ..... 337 
Liable for costs taxed in favor of county attorney In criminal 

prosecutions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34 7 
Wben land may be condemned tor school site .. ~ · .............. 452 
Replacing of tr~tle work with dirt fill-cost of ........... ... 517 
Liable for damages resultln~ from defective bridges ............ 625 
ut.bllity for car e of lnsa!le .................................... 570 

COU:-rTY ATTORNEY-
Duty to defend state officials ln habeas corpus proceedings In· 

stltuted in his coun ty ...................................... 146 
Fees or for collecting delinquent auto license fees. . . . . . . . . . . . . . 286 
Board of Supervisors may provide county attorney with steno-

graphers, etc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30G 
Can act both as county attorney and city solicitor .............. 322 
Cannot act as delinquent tax collector. . . . . . . . . . . . . . . . . . . . . . . . . . 324 
Cannot Insure county property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 325 
Compensation of does not Include percentage of court costs ...... 326 
Entitled to reasonable traveling expenses ...................... 327 
~1ay make agreement as to fees of non·resldent w1tne11s ........ 345 
Fees of when taxed as part of costs to be paid by county ........ 347 
:\fay enter military service without surrendering office ......... 440 
Duty with reference to S unday closing. . . . . . . . . . . . . . . . . . . . . . . . 4 72 

COUNTY AUDITOR-
:\1ay correct tax list In certnln cases... . . . . . . . . . . . . . . . . . . . . . . . . . 8 1 
May issue warrants Cor Jury fees on certtncatton of county clerk .. 84 
May issue warrants for court 1·eporters on cenlflcate or judge.. 90 
Correction of errors !n as-sessments ............................ 213 
Cannot change assessment after value flxecl by board or review. . 234 
Duty to apportion jurors. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 344 

COUNTY OFFICERs-
Opinions relating to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 296 to 339 
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COUNTY SUPERJNTENDE~T-

Not enUtled to expenses to National Educational Association ..... 447 
Non-resident of coun ty may be elected to office of ............ .... 455 
Must be qualified at date of election . ............ ... .. . .. ....... 4:'i6 
What expenses of should be allowed by s upervisors .......... .463·464 
May fi le information for violation of compulsory school Jaw . ..... 461 

COUNTY TREASURER-
Duty when no levy made to pay Inter est on bonds ................ 332 
Cannot employ extra help to make extra tax Usts to aid collection 

of taxes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 333 
Qualifications of- woman cannot hold office ................ ..... 334 

COURTB--
OpinJon s relating to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 340 to 352 
A district court has no further jurisdiction after committing de· 

pendent child to state Institution. . . . . . . . . . . . . . . . . . . . . . . . . . . 288 
E stabllshmentof munlclpal-eft'ect on mayor's court-eft'ect on 

justice courts .......................................... 340·342 
COURT REPORTERs-

Issuance of warrants for fees of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 90 
Superior court reporter- by whom paid ........................ 351 

CULVERT FUNDS-
When culve rt funds may be transferred to road· fund ............ 529 . 

DAIRY AND FOOD COMMISSIONER-
Opinions to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 352 to 362 
Package defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 352 
Sack or flour must contain 49 pounds .......................... . 354 

Salary of deputy cannot be Increased by Retr enchment and Re· 
form Committee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 359 

Stock food licen ses, e tc., discussed. . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . 355 
May carry liability insurance on a utomobiles used by department . 361 
Issuance of scale license by, prevents cLUes from regulating ...... 548 

DEFIN1TION9-
( 8ee Words ana Pht·ases.} 

DEPOSITS-
Of bank, when guaranteed should be classed as bills payable .. . . 115 
Corporations cannot receive deposits with out complying with 

banking law ........ .. . ................ . ....... ........... 165 
Bn nks cannot prefer depositors. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 169 

DISCRlMl NATION-
Unfalr discrimination punis hed. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 659 

DOG LICENSE FEE-
Not to be collected annually under act of 37th G. A .............. 100 

DRAINAGE-
Opinions relating to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 534 to 539 
Collection of Interest on assessments. . . . . . . . . . . . . . . . . . . . . . . . . . . 209 
J oint drainage district cannot be formed on coun ty line highway .. 612 
Making assessment and letting contract separate and independent 

acts ... . ... ............ . ........ ... . .. ... .... ... .. . . ...... 53-l 
Recovery for damages to drainage ditch .... ..................... 535 
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Of land owned by state-right of state ................... ····· · ·· 536 
DRGGGIST-

Rtght of wholesale druggist to sell intoxicating liquor under 
permit ................................ · · · · · · · · · · · · · 410 

:May possess intoxicating liquor for compounding medicines . .. 411-413 

EDUCATION-
( .Sec Schools ancL School Teachers-State Board of Education. } 

ELECTIONS-
( See also Canclidatcs.) 

Opinions relating to ..................................... 362 to 
Soldiers not entitled to vote at special elections ............. · · · · · 
Soldiers entitled to vote under a ct or 9th G. A .............. ······ 
Candidates must file affl.davlt showing eligibility .. ....... .... · .. · 
Rent for polling place at gene~;al election to be paid by ci ty ..... . 
County convention not limited to candidates voted upon at pri· 

mary .................... ... ......... . ............ .. ... .. . 
Residence of voters at .... ... ...... ........... ........... · · · · · · 
Counting or absent voter's ballot ......................... · · · · · · 
Effect of ex·tension of limits of. town on election precincts . ...... . 
Duty of board of canvassers at s pecial elec tions where voting 

machines u sed ........... ........... ...... ... .. · · · · · · · · · · · 
Time for tiling certificates of n omination ..................... . 
Soldiers may vote under absent voter's law .... ... ...... ...... . . 
Time of holding in special charter cities .. .............. .. .. .. . . 
When county convention can non1loate .. ..... . ........ .... .. ... . 
Special election should be held to fill vacancy in senate ...... .. . 
Compensation of board of r egistration . ....... ......... . . ...... . 
Who may be elected county superintendent ................... . 
County s uperintendent must be qualified for otnce at time of 

• election .... .... ...... .. .. . . . . ..... .. .. .... .... . .. ...... .. . 
ELECTRIC LIGHT AND POWER PLANTS-

389 
65 
70 
76 

362 

363 
365 
366 
367 

368 
371 
372 
375 
376 
384 
387 
455 

456 

When owned by city exempt from taxation ..................... 105 
Date of valuation of for taxation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 106 

ELECTRIC LINE-
.BoaJ·d of supervisors may grant a uthority to er ect . . .. . . .... . ... 311 

EMBALMER'S LICENSE-
R enewal of, no notice of expiration n eed be given. . . . . . . . . . . . . . . 494 

E~1PLOYEES-

Vacatlons allowed state employees ............................. 539 
EMPLOYER'S LIABILITY ACT-

(See Workvten's Co1npensation .Act.) 
ENROLLED BILLS-

Duty of chairman of legis lative committee on ......... . .. .... . . 394 
ENTOMOLOGIST-

( See State Entomologist.) 
ESTATES-

Of Inmates of state instltutions, bandllng of .................... 136 
EVIDENCE-

CommunJcatlons with Supt. ot State Sanitorium for Tuberculos is 
treated as privileged communications . . . . . . . . . . . . . . . . . . . . . . 143 
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EXECUTIVE COU~CIJ,-
Cannot change rooms assigned to G. A. R. by legislature .....•.. 441 
Cannot refund corporation filing fee ...........•................ 668 

EXEMPTIONs-
(Bee Taxatton-Boldiers.) 

FEEs-
Of jurors, Issuance of warrants for. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84 
Marshal's fees, who liable tor.................. . ............... 95 
For dog license, collection of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 100 
Of clerk of district cour t In cases u nder \Vorkmen's Compensation 

Act ................................................ . ..... 182 
Annual rees of cor poration deemed a tax. . . . . . . . . . . . . . . . . . . . . . . 204 
Ot county attor ney for collecting delinquent au to license fee .... 286 
Of clerk or district cou r t in e~tate matters s hould not be based on 

value of real estate ....................... . ......... . .. . ... 328 
Sheriff not entitled to fees as delinquent tax collector .... . . . .. . .. 336 
Sheriff limited to statutory fee !or feeding prisone rs .... ... . .. . . 337 
Of non-resident witness in criminal cases who appears pursuant to 

agreemen t . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 345 
Of county attorney when taxed as costs ....... . ................ 347 
Of jury commission, amount .................................... 348 
Of Jury and reporter In supe-rior courts, by w hom pa id ..... . .... . . 3:>1 
Fees to be paid by manufacture rs of stock food ............. : .. 35!'i 
Of board of registration for elections .......................... 387 
Compensation of township officers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 543 
Ftl lng fee paid by corporation cannot be refunded by e xecutive 

counctl . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 568 
Of administrator In estates s ubject to collateral Inheritance ..... 574 

F ISH-
( Sec Game and l<'t8h.) 

f' LOUR-
Sack of must contain 49 pounds ............................ . ... 364 

J.'R AT ERNAJJ INSURANCE-
(See Insurance and Insuranre Companies.) 

GAMBLING-
Use of devises for prohibited. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 541 

0 A:\1E AN D ~" ISH LAWS-
Opinions r elating to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 390 to 394 
Boy under 14 not entitled to hunting Ucense .................... 390 
What constitutes bounda ry of lake which public may use ...... 391 
UnlawfUl to fish wltb spe.u ............... . .................... 393 

O.A. R.-
Rooms assigned to In Capitol cannot be changed by executive 

council ................................................... 441 
GENERAL ASSE:\ffiLY­

(Scc Lrgfslotltrc.) 
OOVERNOR-

Oplnlons to ............................................ 41 to 72 
No vower to appoint deputy sherll'f.................... . ... . ... 69 
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HABEAS CORPUs-
Duty of county attorney to defe nd state officials .Jn su ch action 

Institute d in his county................... . . . ......... · · · · 146 

HAll. JXSURANCE-
Mutual ball Ins urance companies may limit assessments and pro-

rate losses ............................................ · · · · !!53 

HEALTH-
(Sce State Board. otlf ealth .) 

HIGHWAY AND HIGHWAY COMMISSJON­
(Sf"C State Hightcav Commission.) 

HOMESTEAD-
Of soldiers exempt from taxa tion . . ... ... .. . . ...... ... ..... 97-237·248 

BOSPJTA.L8-
St ate may equip hospital unJt for a rmy ..................... · · · 69 
State cannot equip R ed C ross Hospital uni t .............. .. ···· 61 
Board of con t rol may pa r ole insane patie nts from hospitals ...... 128 
Supt . of hospital for Insane sh ould not s urrende r patien t to 

oftlcer holding war ra nt for patient's a r rest for c rime ...... 134 
Supt . of state sanitorium for tuber culosis rules o f privileged 

commu nication a pplicable to .................. . .... . ....... 143 
T reatment o f deformed c hildren at stat e hospital . ............... 289 
Detention hospitals s h ould b e pa id for by boa.rcl of s upe rvis ors .. 321 
W ho entitled to ad mission to S tate Sanitorium for t uberculosis .. 572 

HU:-IT ING LICENSE-
( ike Game an~ Fuh.) 

1NC0~1PATIBLE OFF ICEs-
Mayor and capta in In arm y n ot Incom patible.................... 88 
County attorney and ci ty solicitor n ot in compa tible ............ 322 

L\'Dl CTMENT-
Form ot for second offence under. llquor la ws .... .. ..... . ...... 406 

L~DUSTRIAL COMMISSIONER-
(See a lso Workmen's Compensation.) 
Opinions to ............................................ 174 to 194 
\Vhen he acquired juris diction und er Workmen's Compens a tion 

Act ...... ... .........•........ . ...... . ............. . ...... 190 
INH ERITANCE TAXAT ION-

~funiclpal bon ds, subject to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 73 
Fees of administrator In estates subject to ...................... 574 

JMPROVEME:-IT CERTJF ICATE:::;-
\Vh en Interest on street Impr ovemen t certificates should be 

computed to ................... . ......... . ......... . ...... 629 
!~SANE P ERSONs-

Board ot con tr ol may parole ......... . .......................... 128 
Insan e prison er , w h en he may forfeit "good time" fo r escaping .. 133 
Su pt. o f s tate hospital for lnsnn e s hould not s ttrrender patien t to 

officer holding warrant for patient's arrest for crime ........ 134 
Effect of insanity on r unning of statute of Umlt.nUons. . . . . . . . . . . . 540 
Liabili ty of county for car e of .................................. 570 
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INSURANCE AND INSURANCR: COMPANTE8-
(See Oommi8stoner O/ I nsurance.) 

T axation ot shares of stock of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 98 
Mutual bail companies may limit assessments a nd pro rate 

losses ....... . ...... . ..... ........... .... . ... ............. 253 
May Issue policies against hazards o! war. . . . . . . . . . . . . . . . . . . . . . . 2::i:> 
Rates o f cannot be contt·olled In absence of discrimination . . .... 258 
Directors of may ad vance funds ......................... ....... 261 
Employer cannot Insure only part of employees under Work-

men's Compensation Act. . •. . ....... ....... ... ............. 262 
Rights of judgment credlt:>r against insurance company........ 2~ 
Stock life Insurance companies may write accident Insurance .... 267 
Bonds o f Federal Land Bank not acceptable as .securities of an 

insurance company .................... : . , . . . . . . . . . . . . . . . . . 269 
Reciprocal or Inter-insurance companies duties of .............. 270 
Re-Insurance companies, organization of .............. .. ......... 272 
F raternal benefit companies cannot issue twenty pay Ute policies 274. 
County attorney cannot Insure county property. . . . . . . . . . . . . . . . 325 
Dairy and food commission er may can ·y liability insurance on 

automobtles used bY department ... .. ...................... 361 

INTEREST-
C ollection of Interest on drainage assessments ... .............. 209 
Collection of on delinquent taxes ..... ... ... .. . .. . . .. .. ......... 240 
Procedure when no levy made to pay . .. ....... ................ 332 
When lnte1·est should be computed to on ~Jtreet improvement 

certificates . . .. .. ..... .... .... .. ... . .......... ........ . ... 629 

INTOXICATING LIQUOR-
Opinions r elating to .................................... 406 to 421 
What Indict ment must a llege in cases of second offense for viola· 

Uon of liquor laws ........................ ................ 406 
Common carrie rs ar e under provisions of sec. 2403 of 1913 Sup ... 408 
A college or university 'ma.y obtain manufacturer's pe1·mlt . . .... 409 
Rights under wholesale druggist's permit. ........ .. ........... H O 
Druggists and physicians may purchase for compounding 

medicines . ........ .. ............................ ...... 411-413 
Proposed prohibitory ameorJment would not prevent sale of wine 

for sacramental purposes ................ .... ...... ........ 414 
Conditions under which Individual can secur e for personal use .. 411 
Boot1egge1·s-sectlons under which he may be prosecuted ....... 414 
Labeling of Intoxicating liquor ............................... .. 416 
Receipting for liquor . ... .. ................ . ...... . . ........... 417 
~Ianufacturer's permit-provisions of Ia w relating to discussed .. 418 
Appeal by state In condemnation proceedings ................... 420 

J UDGMENT-
Right or judgment creditor against insurance company ........ 266 

J URlSDICTION-
When Industrial commission acquires jurisdiction under Work· 

men's Compensation Act ................................... 190 

INDEX TO OPINIONS 6~5 

or district court in making "lump s um settlements" ............ 202 
District court loses jurisdiction of child upon comm itmen t to 

state institution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 288 

JURORS AND .JURIES-
Drawing of warrants for fee::~ of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84 
Apportioning of by county auditor ......................... : .... 344 
Certification of jurors. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 346 
Fees or in superior courts, by whom paJd . . . . . . . . . . . . . . . . . . . . . . . 361 

JURY COMMISSIONERS-
Compensation of and duties .. . .•. .... ... ...... ............. .... 348 

KXOXVILLE-
Pavlng by state Institution located at Knoxville .................. 140 

LAKE--
\Vbat constitutes boundat·y of .................................. 391 

1..\:li.'DLORD-
Farm produce received as r ent not exempt from taxation In 

hands ot . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 207 
Assessment of crops on leased premises. . . . . . . . . . . . . . . . . . . . . . . . 227 

LEGISLATURE-
Oplnions relating to affairs of. . . . . . . . . . . . . . . . . . . . . . . . . . . 394 to 405 
Duty of chairman of committee on e nrolled bills... . . . . . . . . . . . . . 394 
Ratio of membership ln. how determined-objection to nomina· 

tfon .. .... ... . .... ............ . . . ..... ... .. . ..... .. .... ... 396 
Time when an act becomes a law ... ... ....... . . .. ..... ... ...... 397 
Unconstitutional ·to forbid sale of convict made goods unless 

so labeled . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 400 
P o wer of committee on Retrenchment and Reform .......... 359-401 
Etrect of proposed cigarette bill of 37th G. A. discussed . . . . . . . . . . 405 
Proposed prohibitory amendment would not 'prevent sale of wine 

for sacramental purposes ................................... 414 
:\lay expend Capitol Extension Funds as i t deems fit ... ..... .. .. 547 

LIBERTY BONDS-
No deduction of In assessing bank stock. . . . . . . . . . . . . . . . . . . . . . . . 224 

LICENSEs-
(See l'ees-Automobiles~lTunting License- Optometry- Embalmers) 

LlE~- . 

L£Qg~;:~n personal property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23l 

(See Intoxicating Liquors.) 
LIVE STOCK-

ln State Jan. 1st subject to taxation 
LODGE PROPERTY- .......... · · · · · · · · · · · · · · · · · 

When subject to tax .... ......... . 
LU)IP SUM SETTLEMENT- ... .. .. .... ................. . 

(See Workmen's Compensation Act.) 

MAIL CARRIER­
Must pay poll tax 

... 0. 0. • • • 0 . ...... 0 ••••••••••••••• •••• ••• • 0 •• 0 ••• 

225 

203 

228 
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MARRIAGE-
Annulment of marriage of Inmate o f home for feeble minded •... :.~! 
If legal where made, It Is legal elsewhere--exceptions .......... 5'0 

MARSHAL-
Fees of In superior courts..................................... 15 
May carry concealed weapon without permit ........ .. .. .. ...... 544 

MATTRESSEs-
~fanufacturer of, cannot use old material tn . .................... :JU7 

l1AYOR-
Office of mayor and captain In army not Incompatible. . . . . . . . . . 8S 
Mayor's cour t abolished on establishing municipal court . .. . 34G-34:! 

MILEAGE-
Allowance to board of supervisors ............................. 317 

MILITARY AFFAIR9-
(See alao Sol<liers.) 
Opinions relatlng to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 437 to 44% 
No Jaw authorizing expenditure of public funds for home guard .. 437 
County attorney may en ter military service .................... 440 
Executive council cannot change G. A. R. r ooms tn capitol ....... 441 
Moratorium law- provisions of ........................ ...... 561·565 

MINORs-
(See CMl<lren.) 

MORATORIUM LAW-
Provisions of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 561·565 

MORTGAGES-
A blink may accept a mortgage to cover futuro lonna under cer· 

taln conditions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . l i! 
MOTOR VEHICLE-' 

(See Automobtle.) 
MUNICIPAL BONDS-

Trans fer of subject to Inheritance tax. . . . . . . . . . . . . . . . . . . . . . . . . . 73 
MUNICIPAL COURT9-

Etrect of establlshment of on mayor's court. . . . . . . . . . . . . . . . . . . . 340 
Establishment of does not abolish justices' courts until election 

nor arrect mayor's court In another m unicipal corporation In 
same township .......... .. ........................ . ...... 342 

MULCT TAX-
Cigarette mulct tax, how assessed and collected ................. 43~ 
Tlme for payment of, etc ....... . ........ ... ........ ........... 4St 

NOMINATION­
(Sec Elections.) 
Time for fillng certificates of .................................. 371 
FlUng or objections to nomination or member of legislature .... 396 

NORTHERN BORDER BRIGADE-
Computing pension of members of .. .. ....... .................. . 561 

NOTARY POBLlQ-
May act in adjoining counties.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56 

NOTICE-
Commission of Insurance may accept service or original notice 
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In certain cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 260 
:St:RSERY-

Dbeased or lnfected nursery stock may be excluded by state 
entomologist .............................................. 546 

OFFICES AND OFFICERS­
(.See Candidates. Rlcctions.) 
Opinions relating to county officer s. . . . . . . . . . . . . . . . . . . . . . 269 to 339 
Office of mayor and captain not Incompatible. . . . . . . . . . . . . . . . . . 88 
Office o f county attorney and city solicitor not Incompatible .... 322 
W oman not qualified to be county treasurer .................... 334 
Entitled to salary dnrlng time of service In army- conditions of .. 338 
Salary o f deputy dairy and food commissioner cannot be In· 

creased by Retrenchment and Reform Committee ...... .. .... 359 
When office of state senator vacant s pecial election should be 

called to fill It. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 384 
Qualification of board of s upervisors . . . . . . . . . . . . . . . . . . . . . . . . . . . 385 
Who may be elected to office of county superintendent .......... 455 
Compensation of townsbtp officers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 543 
Chief of pollee may carry concealed weapon without permit .... 544 
Salary of secretary of board or d ental examiners ... ............. 579 

OPTOMETRY-
What constitutes "standard school of". . . . . . . . . . . . . . . . . . . . . . . . . . 489 
Practitioners of must pay annual license fee-no notice 1·equtred .. 492 
Cities cannot require license or practitioners or . . . . . . . . . . . . . . . . . 497 
Who entitled to optometrist's license... . . . . . . . . . . . . . . . . . . . . . . . 499 
Qualification of person entitled to optometris t 's license. . . . . . . . . . 602 

ORDINANCE-
(See Cities.) 

ORIGINAL PACKAGE­
(See Cigarettes.) 

PACKAGE-
(See also Cigarettes !or "nr-iginal package".) 
Wrappers on hams and bacon do not constitute a package .... .. . 362 

PAVING-
Board ot control have n o authority to pay with state funds tor pav-

Ing a long Privately owned property ........................ HO 
When board of super visors may pave a county road . . . . . . . . . . . . . . 613 

PERSONAL PROPERTY-
Date when subject to assessment ....... .......... ........ ..... 210 
Lien of tax on . ................................................ 231 
Taxation or when In hands or agent. . . . . . . . . . . . . . . . . . . . . . . . . . . . 233 

PENSIONs-

Computing or to membe rs of Northern Border Brigade .......... 669 
PERMIT-

( See I11toxtcaUng I.Aquors.) 
PHARMACIST-

( See D ruggLst.) 
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PHYSIClAN8-
"'1ay use Intoxicating liquor for compounding medicines........ 411 
Duty to report births .. .... ................................ .... 571 

POLL TAX-
Mall carrier must pay. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • ~!8 

PRECINCT-
( See ElecttoM.) 

PRJl\IARY ELECTIONS­
(Sec Elections.) 

PRINTING-
Compensation allowed for official prln ling-bow d etermined. . . . . . 6SG 

PRISONERS AND PRISONS­
(Bee al so Oon1J!cts.) 
Opinions rela tlng to ....................... .. ... .... . ..... 442 to H6 
Conv1cts not under Workmen's Compensation . .. .. . . ... ......... 126 
Reduction or sen ten ce or honor convict .......................... 131 
Wben Insane convict may forfeit "good tlme" by escaping ........ 133 
Escaped convicts-Indictment and prosecution of ............... 138 
Board of supervisors may a llow sberur expenses of returning 

prisoners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 313 
Sherl!t entitled to reasonable compensation for waiting on and 

washing for prisoners; . .................................... 335 
Bedding for jail should be furnished by county .................. 33i 

PRIVILEGED COMMUNICATIONS-
Information obtained by superintendent of State Sanitorium for 

tuberculosis t reated as privileged .................. .. ....... 57G 
PROHIBITORY AMENDMENT-

Detects In punctuation not fatal to............................. 41 

Would not prevent sale of wine for sacr amen tal purposes ........ 4H 
P UBLIC· LIBRARY-

City council not bound to certify tax certified by library truste:!l .. 21G 
PUNCTUATION-

Defective punctuation not fatal to constitutional a~endment.... 41 
PURE FOOD LAW-

( See Dat111 and l!'ood Co1nmissfoner.) 

REAL ESTATE-
Assessment of belonging to bank.............................. 101 
Taxed In odd numboted year to record owner ..... ... .. ... ...... 218 

RED CROSS-
State cannot eQuip hospital unit for. . . . . . . . . . . . . . . . . . . . . . . . . . . . Gl 

REPORTERS-
( Sec Court Rcz>ortcrs.) 

RETRENCHMENT AND REFORI\1 COMMITTEE-
Cannot Increase deputy dairy a nd food commission er's salary .... 359 
Power In reference to employment or janitors at state house .... 401 

RESIDENCE-
Effect on qualification ot members of board of supervisors .. 296-3S5 
Of voters-how determined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36S 
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RIVER FRO::-.T D1PROVEi\IE~TS C0l.\1~11SS10~-
Speclal charter cities not under ................ . .. . ....... . .... 230 

ROADS-
(S~• State Higlucav Commusion.) 

SALARY-
( Sec Officers-Fees.) 

SCHOOLS A.~D SCHOOL TEACHERS­
! Sec Covnty Bvperintcndcnt.) 
Board of supervisors have no authority to pay county superln· 

t enden t's expenses to meeting or Nationa l Educational As· 
soclation .... .................................... . ......... 447 

Tuition or children residing at a state lnstllullon 11hould be paid 
by township where institu tion located ...................... 448 

Condemnation of county land for school s ite . ... ................ 452 
Teachers entitled to salary during time schools closed on ac· 

count of contagious disease ............................. .... 459 
When equipment for school may bo paid from school house fund .. 466 
County superintendent may file infor·matlon for violation of com· 

pulsory school law ... .. .................................... 467 
Title to site o f school house re ma ins In s ub·d lstrlct until a·warded 

to new dlstrict, e t c. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 470 
SECRETARY OF STATE-

Opinions to ... .......... . ................ . ............... 73 to SO 
Should certify names of candidates to county a uditors.......... 79 

SHER IFF-
The governor bas no authority to appoi n t deputy sheriff....... 68 
Board of supervisors may allow expenses for returning prisoners. . 313 
Entitled to reasonable compensation for waiting on and washing 

for prisoners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 335 
:-lot entitled to fees as delinquent tax collector .................. 336 
~ot en titled to more than statutory fee for feeding prisoners ... 337 
~ot required to furnish bedding for jail ........................ 337 

SOLDIERs-
(See G. A.. R.) 
Cannot vote at special e lections. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 65 
Entitled to vote under Act of 9th 0. A... . . . . . . . . . . . . . . . . . . . . . . . 70 
Homestead exempt from taxation, etc ....... . ........ 97·237·238·248 
Old soldiers must claim exemption from taxation. . . . . . . . . . . . . . 235 
No exemption from special assessmen t t or local Improvements .. 239 
Exemption from taxation- extent of ............................ 245 
Exemption personal right- does not descend to heirs .......... . . 247 
Not exempt from auto license fee. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 248 
May vote unde r absent voter's law ........................... .. 372 
Moratorium law-etrect of . . ................................ 561·5tl5 
Computing or pension of members ot Northern Border Brigade .. 569 

SOLDIER'S HOME-
Wives of soldiers may be admitted to home t hough not living 

with husband ................................. . ............ 142 
Step-children of sold leTs may be admitted to. . . . . . . . . . . . . . . . . . . . . 147 
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SPECIAL CHARTER CITIEs-
Cannot have River Front Improvement Commission ............ 230 
Time of holding elecllons In ................................... 375 

STATE BOARD OF ACCOUNTA~CY-
Regulations concerning practice of accountancy ................. 550 

STATE BANKS-
( Bee Banks a net Banking.) 

STATE BOARD OF CONTROL-
Opinion to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 126 to 148 
May parole Insane patients .................................... 128 
Authorized to use maintenance fund to provide for Inmates of 

penitentiary ............ : . ................................ 135 
May draw on state treasurer In advance for funds to support state 

Institutions-method uf .................................. 139 
Have no authority to use state funds to pay for paving along 

property privately owned .................................. 140 

STATE BOARD OF DENTAL EXAMINERS-
Salary of secretary or .......... .... . ........................... 579 

STATE BOARD OF EDUCATION-
Opinions relating to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 78 to 48S 
What travellng expenses may be incurred ....... .. ............. 478 
No authori ty to spend more tor buildings than authorized by 

legislature ................................................ 484 
Cannot adopt "closed shop pollcy" ............................. 487 

ST ATE BOARD OF HEALTH AND OPTOMETRY-
Opinions relating to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 489 to 504 
What constitutes "standard school of optometry'' ................ 489 
Annual license of optometrists. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 492 
Renewal of embalmer's license ................................ 494 
Local board of health may employ persons to ~rry out orders ... . 495 
ClUes can.not requJre optometrists to secut~ Ucense 1,1nder 

ordlnanc,e . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 497 
Who entitled to optometrist's license ...... .................... 49!l 
Qualification of one entitled to optometrist's license ............ 502 
Installation of toilets. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 553 

STATE HOSPITAL­
(Sce Hospital.} 

STATE INSTITUTIONS-
( See State Board ot Control.) 
Deposition of estates of Inmates of. ........................... 136 
Township should pay tuition or children residing at ............ 448 
Annulment of marriage of Inmate of home for feeble minded .... 542 

STATE OF IOWA-
Clerks In offices of not under Workmen's Compensation Act. ... 17i 
Exempt from war tax on rroducts made by .................... 249 
Exempt from war tax on freight. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 251 
Drainage of land belonging to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 536 
Vacation or employees of ............... ............ ........... 539 
Consulting architect-traveling expenses ......... ....... .. ...... 540 
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STATE E.""TO~IOLOGIST-
Authorl.zed to exclude infected nursery stock ................. · · · 546 

STATE HlGHWAY COM~flSSION­
( Sec Bridges-H1gh.Wa1/S.) 
Opinions relating to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 504 to 522 
"\\·ben land condemned board of supervisors may order auditor to 

Issue warrants to claimants-effect of appeal on right to en ter 
land ....................................................... 504 

"'hen county may construct bridge costing more than $1,000 
without advertising for bids ....................... · ......... 506 

Board of supervisors cannot contract on "cost plus percentage 
basis" ................................. .... ............... 508 

Duty of board of supervisors to protect bridges. . . . . . . . . . . . . . . . . . 510 
Procedure Jn letting bridge contracts .......................... 511 
Joint drainage district cannot be for med on county line highway .. 512 
'Vben board of supervisors may pave a county road .............. 513 
Townships employing road workmen not under Workmen's Com-

pensation Act ........................................ 175·514 
Repairing of h ighways borderlng city limits .................... 515 
Wbo liable tor upkeep of t restle work replaced by dirt fill. ....... 517 
Duty of cities to keep approaches to bridges In repair after con· 

structlon by county. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 620 
Patrollng of highways ......................................... 524 
When culvert funds may be transferred to road fund. . . . . . . . . . . . 529 
Street improvement certlllcates-date when interest to be com· 

puted on .................................................. 529 
Cost of establishing roads-who liable for. . . . . . . . . . . . . . . . . . . . . . . 631 
Owner of land not required to remove trees and brush. along 

road ........... ... ........................................ 632 

STATE SANATORIUM FOR TUBERCULOSIS­
(See Ho~ital.) 

STOCK FOOD L I CENSES-
Who must pay amount ......................................... 365 

STREET COMMISSIONER-
When under Workmen's Compensation Act .................... 193 

SUNDAY- . 
Opinions relating to Sunda;v Closing .................... 472 to 478 
All labor except that of n ecessity and charity prohibited on ...... 472 
When Sunday baseball prohibited .............................. 477 

SUPERINTENDENT OF BANKI!'lG­
(Sec also Banks and Banking.) 
Opinion to ............................................ 148 to 174 
Has no discretion to refuso certlftcate to bank If law complled 

with ............................................ .......... 148 
May prohibit banks from maktng "excess loan!!". . . . . . . . . . . . . . . . 163 
Cannot expend more In maintaining department than collected 

from examination tees. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 171 
Office of c reated when act passed by both house and s igned by 

governor 397 
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SUPERIOR COURTS-
Fees of mars hal for services In. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 95 

SURETIEs-:-
Bank5 and trust companies cannot act as surety on bond ........ 15i 

TAXATION-
( See Inheritance Tax-Assessment-War Ta.1;.) 
Opinions relating to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 203 to 253 
County auditor may correct tax list... . ...... .................. 81 
Soldiers exemption, extent of .... ...................... 97-237-238-24S 
Ot stock In Insurance companies.............................. 98 
Ot real estate of banks. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 101-2H 
Public utilities owned by city exempt from .. ... ......... ...... 105 
Ot power plants- date of valuation of .......................... lOG 
Of bank stock-flxlng value of shares. . . . . . . . . . . . . . . . . . . . . . . . 112 
Lodge property- when subject to taxation .... . ................. 203 
Annual fee of a corporation deemed a tax. . . . . . . . . . . . . . . . . . . . . . 204 
Farm produce received as reut not exemp t In hands of landlord .. 207 
Abstractor's book subject to ................................... 208 
Collection ot Interest on drainage assessments. . . . . . . . . . . . . . . . . . 209 
Date when personal property assessed .......................... 210 
City council not bound to levy tax at rate certified by library 

trustees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 216 
Real property should be taxed in name of record owner 1n odd 

numbered year ...................................... .. .... 218 
Special assessment when due and delinquent .................... 221 
Back taxes-Individual~ cannot collect ........................ 223 
Ot bank stock-no deduction on account of U. s. bonds .......... 224 
When board of supervisors should levy taxes ..... ............. 224 
Live stock in state on Jan. Ist subject to taxation .............. 225 
Special charter cities cannot levy tax tor river front 

improvement ....................... , ...................... 230 
Lien of tax on personal property. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 231 
Ot personal property In hands of agent .......... ................ 233 
Jnterest and penalty on delinquent taxes. . . . . . . . . . . . . . . . . . . . . . 240 
Of private banks .............................. ................ 241 

TEACHERB-
(See Schools ana School Teachers.) 

THRESHING-
Threshing crew not under Workmen's Compensation Act ........ 195 

'1'01LETS-
Installation of-whose duty to install ....... ............. ...... 553 

TOWNS-
( See Oitie,. ) 

TOWNSHIPS-
Workmen's Compensation Act does not a pply to civil 

lOWllShlps .............. , , ......... , ........ , ......... 176·514 
Trustees ot not under Compensation Act. . . . . . . . . . . . . . . . . . . . . . . 197 
Compensation of officers of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 543 
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TCBERCULOSIS SANATORl OM­
(See Hospital.) 

TRUST-
Use or word "tr11st" as part of name ot corporation prohibited 
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unless Jaw compiled with .................................. 125 
TRUST COMPANIE8-

{See also Banks and BankiltO.) 
May Jnvest reasonable amount of capital In building and Curnl ture 152 
Have no authority to act as surety on bond of another. . . . . . . . . . 157 
Capital must be same as savings bank ...... · ................ . . 161 
Cannot Issue bonds on pledge of personal securities ............ 167 

U::\'FAIR DISCRDIINATION-
Wbat constitutes ......... .' .... .. .•...... , ................. · . . 559 

VACANCY-
When vacancy exists In state senate an election should be called 

to fill lt. • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . • . . . . • . . . . . . . . . • 384 
VACATION-

Employees of State entitled to ................................. 639 

VOTERS-
( See Soldiers.) 
Residence of- how determined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 365 
Absent voter's ballot-how counted. . . . . . . . . . . . . . . . . . . . . . . . . . . . 366 
Soldiers may vote under absent voter's law . .. ................. 372 

VOTING MACHINES-
Duty or board or canvassers at special election where used. . . . . . 368 

WAR-
( See Sold.i~rs.) 
Insurance against hazards of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 266 

WAR TAX-
State exempt from on products made by. . . . . . . . . . . . . . . . . . . . . . 249 
State exempt from on freight shipped to .................. , . . . . . 251 

WARRANTs-
For jury fees- Issuance of. . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . 84 
For court reporters- issuance of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 90 

WATERWORKS-
When owned by city exempt from tax ............... . .. .. ...... 106 

WRAPPERS-
Wrappers on hams do not constitute "package". . . . . . . . . . . . . . . . 362 

WEAPON-
Chief ot pollee may carry concealed weapon without permit ...... 644 

WITNESs-
Fees of non-resident witness who appears pursuant to agreement 346 

WOMAN-
Cannot hold oftlce of county treasurer .......................... 334 

WORDS AND PHRASES­
( Oonsiderea or D efined.) 
"Adjoining counties" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • 56 
"Agriculture pursuits" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 194 
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"Beyond" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 188 
"Bills payable" ................................................ 115 
"Casualty insurance'' ................. : . . .' . .. . ................ 256 
"Clerk" ................ . ............. . ........ . .... . ....... . . 177 
"Closed Shop Polley". . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 487 
"Cost plus percentage" .................. . ........ . .......... . . 508 
"County road system" ................ . ... · . . ... . . . .............. 518 
"Concentrated commercial r~ed lng stuf!s". . . . . . . . . . . . . . . . . . . . . . 356 
"Convict made" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 400 
"Deposits" ....... , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 115 
"Drawn" . ...... . .......................... . . . . . ..... . ........ 347 
"Employee" ....................... . ........................... 126 
"Employer" ...... . ..... . ........... ....... .. ... . ............. .. 126 
"Good time" ...................... , . . . . . . . . . . . . . . . . . . . . . . . . . . . . 133 
"Highway" ................................ . ..... .... ... . .. . .. 281 
"Incompatible offices" .................... . .. . .. . .... . .. .. ... 88·322 
"Litigation" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 663 
"Loans" ............................... . ..... .. .............. . 115 
"Maintenance fund" of stato institutions ........... · ............. 136 
"MIUtary service", In the........... . ...... ... .... . ... . . .. .. .. . 70 
"Moneyed capital" ................ . ......... . ............... . . 241 
"Moratorium" ................................................ 663 
"Operate" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 298 
"Owner" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 292 
"Optometry-standard school of" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 489 
"Original package" ............ .. ................ 405-422-423-425-429 
"Packages" .......................... . ... . .. . ..... . .... ... .... 352 
"Publlc road" ................... . .................... · .. ... . . . 281 
"Residence" ...... . ............................ ......... : . . . 296-573 
"Road" .......................... . ... . .......... . ........ . . . .. 281 
"School" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 491 
"Served" ............ .. . . .. . . . ........ . ...... . . ... . .. ......... 347 
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