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REPO RT O F THE ATTORNEY GE ERAL 

1'111' \H•rk of tlw •lcpnrum•rrt IrA.• wr~· .:rcatl) irwrcased both 
t~·~nn~· '-'( irh•,...""\n.s(•tl hunf,.n .... n11d dutit~ J'lm:MI UIH)Il th~ nttoMley 
gt~h•rnl h." ~tnlutt·. tlml thr iuliH\rluru wtwk ft"'-"iUmr~t hy the d~· 
JrnrtnH•nt. whit·h \\US t"OIIsidf>l"\~<l to lw nf \'t"r)' ttrt'nt intt'lr,~st to Lht.' 
puhlir \\t~lfAJ•t' nwl in hnrmnu.'· willt thr !ollntuto~ nud {'i)nunon law 
powrrs of thr• ntt<•rucy ll<'IWral. 

The past ft•w yeaN lui' "illu·~•·•l tl.- po!>.in~t b~· our lc~tislnture 
of n numh~r of new Ia'" in lhr• inlrt'('SI of sorial justice which 
have been rhul leng{'tl upc 11 tlw grmuul of th~ir eoustitutionality. 
,\ number of lh<'S~ laws Wei"' •·oute•H•d <luring the first four yeara 
o! my incumbency. tb~ Mtatc bciiiK snrc~J<Sful iu almOIJt C\'ery in· 
stanc~. 

IMPORTAXT CASt;S. 

In the caGe of Stale t•. J . .\' . • lOIII$. f l al, the title to tlte non. 
ua,·i~'lrhlr nwanderNI luke• was in coutro,·ersy, it lwiug contended 
that thry pn"-"<'d t o pri•·utl' parti~s under tlw ~"nmp Lone! Act. 
The stotc 'g contention, how,•ve•·, that they bclong~cl to tbe stale 
for the uS(' nnd brncfit o£ the proplr wn~ sustniucd by tho supreme 
court of Iown and tbe supreme court of the United States. 

Stole of lou:u v. J . N J t>Hts, t1 ol, 143 town, 399; 

.llor$ltlll/ Dc,.lal .llnllufnclurillg Co. v. Stale of Towa, 226 
u.s., 460. 

Another ease of importance involved tho ri!lht of tho state to 
e~>mptl a N'llhipmrnt of cnrs of t'oal without uuloarUng aod re
loadiul( th e same into the local equipment or the rAilway company. 
Again the &tnte's contentious we~ sustainl'd in the anpl'l'me court 
of lowa nnd tho A\tpreme court of tho United Stau't, 

Stale t•. f'hicaqo, Jlilwuukee tCI St. Paul fly. Co., 152 Iowa, 
317; 

Ohicau&, MilwauJ;eo & St. Paul Rv. Oo. v. Stole of l owo, 
233 u. s., 334. 



' iiI lmPOHT OF TilE ATTOR~EY GE~EHAL 

.\nothrr t•nse• involwtl thl' t·on-.t;t utionality of the nnfait· dis. 
(·rimiunt inn Jaw. The• stall• \\as sw·t·rs.sfnl in tlti-; Nls<'. 

Slnl1 r·. Fuirmnnl ('rCIIIIIU''I ('o .. l:i3 Iowa. i 02. 

.\nut iH•r c·;hl' of gn•a l impul'l:tiH'I' was the Siamlttnl • 'tiJc/; Pood 
Com]Hlll!/ r•. l\ nyhl, involving tlw c•ort-.ti tuti<mality of lht• stock 
loo1l In'' pa:-;sl'd h\ tlw thir·ty-"'•'•·oml gl'nrral ass<'rnhly. Awtin the 
•tat<' waR su<·t·e·ssful in both lht• l'nilt>tl Statl'R d ist ri1•t l'ourt and 

till' ... uJH't'llll~ t·ou•·t (J r tlu· l"nitf'd Stull'"· 

~fandarrl . 'l11c k Ft~ocl C<>. r·. 1rri!]hf, 22G l'. H., 5-!0 . 

.\llolh<'l'l'ilSl' in\'oJ\'illg' (itt• 1'011;-.li(U(ionalily Of til<' jlll'iMlit• tiOfl Of 
lht stntl' on•t' tht• wnkt's (II' lht• ~li ... ,issippi riwr· was thnt ol' Euos 
1\l o\'l'l' · Tht• slllll' "as suc·c·t•s-;ful in ih l'ontcnt ions in this l'H'>e. . . 

,...,'laic t• . /~110.~ .llo!Jcr, 1:>:> lowu, 67 . 

,\ nothl·t· c:usl' of ·~n·n t iurpm·tnnt·r \\CIS tlw ('llSC ill\·nlvin~ lh<' con. 
st ituti nll ai ily ol' the I!.'<IC'hi'I'S' lllillillllllll wa~l' lHW. rl'hc sltt l ~ WUS 

;lguin snt·c·es..sful in str-.lni ni n~ tlw \Hiicli ty of the luw. 

R OJIJJ 1'. Clllrk, lG:l Iowa, ti~l'i. 

The cun'iti tu tionality of the capitol rs:tcnsion ad \\a-; likf!wi ..... 
attm·kt-tl with ~l't•nt l.'nnf1cl<"tH'I'. 'fhe state a~ you know was sue· 
C'CSsful in both Of t hr'l' t·Olltt•!o;t-.. I he Sll prCIU<' t•Oill't OVCrt'lllillg lh~ 
.tistrict juclgt•:) in rnch instmwc null sn taiuin~ 1 he state ·s <.!Ontcu· 
lion en tirely. 

Rowley, ct al I'. Cla rke, d nl. 162 Iowa, /:12. 

The state likewise won the express case~: the exJn·c:-.s companie~ 
h<'illJ! <l<'nit•<l a tl'mporary inj unction. The rcttt•s u~ prrsl'rilJccl hy 
the commi'ision \WI'<' put. in full forcf' and <'ffrct. Dnring this bi
rnn inl JWl'iatl th<' Fit atc• sur·c·rr-detl in huv'i n!! lh<' tomplninunts' hill~ 
in the I'Xpl'<''-" l'alr NISt'" di'imissc•cl. T he snstainiu!! of lh<' ratr' 
:1s fixt·cl by th<' ]o\\'a t·ommission fm· <'Xprc~s l.'hnt'!!t'S for all points 
in Iowa hns meant tlw snvillgo of hundr<'ds o£ tho11sa11th; or dollar·s 
to the 111crt hunts nucl <" ilizcns o£ tlti<; slate. 

'rhr state has l1een sureC's.-.ful in sustaining the validity und c·on
t-titutionulit~· of thr workmen's c·omp<'nsation ac·t in the l Tuitctl 
Stal<'S clistril'l comt. 'l'his same case has hrcn appNllNl to the su· 
prcmc I'Oilr t of the l nilecl States anel suhmittcd hy hoth \nittcn 
and oral argmncuts. Every indication points to a v<'rdic.:t in favor 
d the stnte. 

nEPOHT 01•' Till·; .\TTO!t'-:1-:Y GJ<;:-.Im \L ix 

Th~· slate lw:-; likt·Wi>.t• ho·t·ll .,lll·n ..... ful in its ~:•H> tu•r·ati•m with 
Polk t·otmly aud tht• t·ity uf J), • .., \loill•'" iu holdiu~ innll id th . 
Th.l ·ho' r Jllllt>llt. tlH' l'I'!Slllt (Jf \\hi •h will saYt' thl' lllllllio·ipahtto•., 
awl the prnple of lht• state• tlwthundo.; of tlolla t"i in 1'11\"altit•s whi•·h 
would otlwrwil'it' he t'X!ll'll'd h,\' r·t·a.,on of tht•sl' inntlid. pall'nls lwltl 
hy ~It·. Thacher. 

. \n i111mcn c mnount of C\'itlt•tH·c· hus lll'l'll takc•n in thr [,utcn 
J•alcnt coutc..:;t nntl the .,tull• louk., fnJ'\\ ;II·cl with c·nntidentc to a 
\'t• r·di..t in ItS l!lYOl' in COlllli'Ctiull \\ill! lhl'st.: palt'lltS. 

RE!\10\'AL 01;- Pl'UIAC 01-'F' IC IALS. 

Dur ing this birnnial pN·iocl lt•11 puhlic oiTic·inl-. have Pithi'L' ht'cn 
l'l' IHO\'Cd or caused to l'Cliign bt•rnU:,i(' or a fn ilure to pcri'or m the 
dut i c.~ of their .office, aml nt the s11 i{g-c•st ion of th1• a l lMncy g<'nernl, 
I ht• clly ~oune1l suspended one t·hirr of polit·e for the period of 
o;ixtr cln.,~s for neglect of duty. 

nu l'in g- my administration in office thi rly-fnu r pu t.Jic officials 
han• hccn ousted or causetl to resi1.,rn in ortler to nvoid p1·osecution 
because of misfeao.:anr-e or nonfcnc;anr•c in ofiicc. 

A:YEND~tENT TO RE)fOVAL LAW. 

\Y c haxe recently discoven•tl, howcvcr, in a "''''· strikin .. 111anner 
th~ necessity of beit1!! able to remove suprrint~udents ~r public 
sal<'ty "ho have actual chnr,!!c' of the poli1·e for•·e. l'ntll'r the pre.s
f'llt removal law, the mnyor, C'hirf of police anti all polic·c officers. 
Lhe county attorncy all<l shPrifC may he removed for n failnre to 
pt•J·form their dutieF;, hut the su(wrintcudcnts of public sarety. who 
under the commission form of govcl'llmcnt, mny bP d i rel'l h· re
sponsible fo r tbo inatti\·ity or iuetl'i<·irnry of a police fon·c,· may 
uot Le remoYcd except u nd<'t· the oltl jut·y sy'ltem. 

T the1·efore rceommencl thnt the Cusson remova l law ~;llould Le 
amended so as to iucludc cit,,·, couuty uud township o[itcrs. elective 
or· appointive. No reason can be oll'cred why th<' rcmovn l law, whic11 

l.aa produced such far-t·caching nnd bcncl1cial l't'Sillts . should not 
:,pply to all city and county officers. 

The merit of the Cosson removal law and tho red light injunction 
nncl abatement law is atfrstccl by the fac•t that twenty-two Rtatcs 
have adoptcd the latter statutr and the former is now being urged 
fo t· passage in a number of states. 



X REPORT OF THE ATTORXEY GENERAL 

SPECIAL AGENTS LAW. 

The original laws, howcYer, incl~tdin~ the adclitionaJ power given 
to the attorney general, were fonnd to be not entirely adcrtuatE>, and 
hence in my 1913 and 191:1 biennial rrports I strong-ly urgecl the 
passage oi a special agenls hill nncl made a state-wide c·ampni~ in 
the interest of such a law. The lnst general assembly pas!=led the act 
r ecommended except, however, the act placed the control in the 
hands of the governor instead of tl1o attorney general. I am strongly 
of the opinion that these special agents should be placed under the 
charge of the attorney general with a reserve powet• in the governor 
to direct action, if necessary. As a matter of practice under the 
t>xisting statute, they Al'e under the charge of the attorney general. 
'!'here is no governor who will personally care to direct the special 
agents in the enforcement of the law. This CJ'itic'ism aside, the law 
lJas more than justified itself. ThP full number of agents were not 
appointed until the first of January, 1916, the time the rc.peal of the 
mulct lnw became effective. 

WORK OF SPECIAL AGENTS. 

We have, however, secured evidence against fifteen bank robbers, 
nine murderers, thirteen white slavers, three men operating a confi
dence game known as wire tapping-, over four hundred bootleggers, 
and over one hundred gamblers, in addition to a large number of 
other men convicted of serious crimes from highway robbery to the 
lesser offenses. 

In one county alone, the fines for liquor nuisances amounted to 
nearly eight thousand dollars; in another county, the fines for liquor 
nuisances amounted to over siK thousand dollars and in still another 
county, the fines aggregated nearly four thousand do11nrs. In one 
county the fines for gamblin g amounted to fifteen hundred dollars; 
in another county, five hundred dollars. 

Over twenty-five confh·med criminals arc now in the penitentiary 
as a result of the work of our special a~ents and ns.c;;istants sent ont 
from this office. These men received sentences ran~ing from 1i fe to 
three years. In a very large number of cases the evidence has been 
so well secured that the defendants pleaded guilty, thus relieving 
the state and county of any costs in the matter of prosecution. In 
one county with forty-sc,•en persons indicted, there was not a case 
contested. 

REPORT OF TilE ATTOR::>;Ey GE~ERAL xJ 

For over three munt hs l have l<t'pt two men exclusively at work 
investigating YiolatiOJJS Of fhe motor vehicle Jaw .. \Sa l'eS~lit of this 
')ver SC\' Pn hundred pr.t-sons have been arrestM ot· cited to appear 
:tnd thonsAnds of dollat':'; have been pa'id into the stale treasury. 
In the last two mouths alone, over ten thousanu dol ht~·s have been 
paid into the state a11d county treasuries as a result of tho activity 
of this depattment. 

During the past week onr special agents secm·cd evideuce against 
one of the mo t promiucnt restaurants in the state fo r maintaininN 
a liquor 11uisance. 'l'hc dcft'udauts pleaded guilty, paid a fi ne of 
$500, ru1d consented to permanent injunction. 

REFORM IN COURT PROCEDURE. 

The past few years lws witnessed a great protest Ucrougbout the 
country against the miscarriage of jt1stice due to technicalities in 
the law and a real desire to sec the several states of the Union fol
low the lead of England and Canada in simplifying their procedure. 

In 1907 the legislature of Wisconsin passed a law providing in 
substance that no judgment sllOuld be reversed or set aside or new 
trial granted in any actiou or proceeding, civil or criminal, on the 
ground of misdirection of the jury or the improper admission of 
evidence or for any enor as to any matter of pleading or procedure, 
1anless after an examination of the entire cause, including the evi
dence, the court shall be of tbe opinion that the error complained 
of has resulted in the miscarriage of justice. 

Section 3072-m, Laws of Wisconsin. 1907. 

Th is roform, howe\"cr, is not confined to Wisconsin alone but has 
I 

made prOf!T'CSS in a large number of the states of the Union; and in 
1914, the Ameriran Bar Asso<'iation by a unanimous vote recom
mended lhe passage of a law or this nature in the several states. This 
has been the law of England for a number of years. 

Michigan in 1!H5 (st'C act No. 89 of the Laws of l\fichigan, 1!)15) 
passed a law in almost the exact language of the Wisrousin law. 

California has a similar statute. See section 960 Penal Code of 
California, 1915, and it was proposed to place it in the constitution. 

Kansas, Colorado, Montana, Tennessee, Utah, Idaho, Washington, 
Kentucky, North Dakota, Indiana and New York likewise have 
statutes similar to t11c Wisconsin Iaw--all in substance holding that 



oil 

.. t rur ttbuuhl nut ),.. pr• ..... lllll•'11 In 1"' ttl'f*JUtli.·inl Uut .•• runs~ sfTi~tna 
rn·f·l' tlJ'Jwitr to th•• ,.nun. thnt "'tlt'h •·rr••r r ..... uh,-.1 tu ". m•~:arrta~e 
f·f ju~li•···· c•r thnl tf1~ ,,.r,litt "''n)tl hA\'(' ht>f'U otht·nnv•; tU Q~het 
''"r.l-.. thr r·uurt nu•ll·r th• .... , .. • .. ~tullos ,f,·tt•ruunr, \\ lu"ltllt"'t the JUr~· 
\fll.lili w~rrnul•"<l in JlntlinJC thl' ,l,.ft•ll•lnut 1.'uilt~, rulht•r tb.u~l '' het~c.r 
,,,. ruh"4 o( " :.!111111' had '""'!l pht~ " ' v.tth nil the rn~···•on wbu:n 

"1·thUWI llu.o.. I'Ut.rr".Hftt•cl Uti lt, Ill•• hlW ~~~ \HlY of prf"c't"lknt. 

~('t· ... -.. .. ion lA\\~ or l'tnll. l !rl;,, rhnpt•·r t I~ ; 

S•·t' t•hnptt·r :~2, n .,, nf thl' !')''""inn Jnw~ nf T••u~tt•,.,r,•. t!lll i 

Sl•l'lit,11, !llt.i nn•l !):).IIi Ht•Vt " ''l t 'o•l<· of ~luutnna, 1!l07 ; 

:-:t•t•hr•n ~~'16 H•·vosr<l f'n<IL• 111' (,luhu: 

~~~·tion ;,~:!. l'Grlc of C'rilll l'ro. of ='• '' \'urk. 

XN' ~···liN> IT•:! 1\t•tn & Hal. l't..lt• of \\'n,htll!(tlln, \\l>rreiu it i• 
rru,·id<'<l thAt nll t•'<'ltni<·altltPs .hull I" di•rt•!ar<k<l rmt! that nil 
,1 nwutlull'nt~ ~ltull '"' cm>'iJer•·•l Rh uwtl<' '' htth •honhl hn"c b<'t'n 
madl~ 

\\'o• lln,l tltt•n that tltis • .,.rorm i~ ttllt cunflnrJ to the western 
~tnt••. hut htU! l<('('u placed np<>n the stutute IJ<J4tks nf tile ca$tcrn. 
rt-tltTft] unti iiOulhcrn fltJ!tcs 11!' welL 

\'irgiui•• anol )f;lrylantl ha•·•' no stwh ]A\\', hut th• eout·t bas 
ntiOJlt•••l thr m••t·e hll{'rdl "iew irre~pc~tiv<' of th(l Htatutc. 

'I' ll<' Rllprt'IIIP rourt or Vit•giuio. in Ill!' nhlto:tlt'P or II !r(otutc, ltt\8 
t.tkru tht• ''i''"' that ih <·~ are to tletcrmiue the guilt or innocence of 
lite •H'ft•nolftftl o~ sll<l\\0 by tho· •··•·on!. 

Ju th•• eus<> uf tlaJtyu t•. £'11111111llnwmll/l. 107 Yu., 572, the SU· 
,•rPIUt.,. 1'(\Urt of \ tn!ill111 in ~.-,.pOUSC t1J ohj,-.c.•tion._~ 1110de" by COUO.Sd 

for tlt•ft•Jtt lunt '"' rag• :,;;;, said: 

" A\ we "'"" t h• l'ILt;<>, 11 i> nt'(~llt'!', to consider the in.struc· 
tiou~ gill·u ur l't'fUS<'\1, ~incr it ntiJII'Ors plainly (rom the cvi
rlt'JW~ thnl 1111 other wnl~·t coultl have he~o roudered thereon 
th11n thot rrndi.'Te<l b) the jur~·." 

In other worth tlte eout1 held tlmt Min!'l' they round from the rec
ord lh~ jury wtl.~ Wll.l'rautc'tl in flndin11 thtl d~f~mlout guilty, the 
~ourt \\uuhl refuse io eou•ider errors of low whith nid not rc.<~ult in 
11 mi~~nTringc of jnstiee. 

ln my opinion the JIO!'ition taken by the Virginia eonrt is cu1j. 
ueutly 110uml nnd should IJ<! £ollo"e<l, but sine~ our court takes a 

>Ill 

,ijffi"rt•llt v it.•W, 1 1'\·,·••lnHu l 11 •• , 1!, ,, .. 1 .. t. ", 11;,lJIIlt'r •' In\\ ~lml
J,,r to thnt of \\"i~.·on .. ua .1 tl t •• ''a1 • .. p) ,,, r 1. rr• .1 t•• 

Thf\ impnrtnnN·t~f ~u··h ,, 1.&\\ \\ dl1 ,. t1 t.!llt..t.l·•l \dil'n 11 ; .. \..•h•"u 
tl1al \\'"""LScon:roiu~ with lou--.:. •' liW"' htlll "''l"'r .a lmudrt·,l th,.,u ... md 
mo>rt' population than 1,1\\.t, ,Ju rat.: th•· l•lf•nuut l Jl•'rt"l for l !tl.l 
""" 1914 ( till' Mntistit·• fur tit•· ln.,t .11·ur 11111 l••tnl! ll\',til;~ltl.>) . hntl 
·mb· 1\\rnty-two c:I\.SC!t app1 t~h·,J ntttl1•f lh i ... uutuht.•r Jlrt t,~n '"-'r(\ at"

liruw•l not! oul~· four l'l''''"'<'.t , 

Knu~h, ttuoclae·r miJ-w,·..;h~rn "''H'''· \\ lti~·l 1 hns o luw ~imiln r to 
"'i~•·mBiu. otTir·tnl•d fori,\ -uirw (•r· irnuud uppt'nls an.._l rCO\'t•r-s~,l lhrt'O 
,jurin~; tltt• pu~l ~·~ar. 

~liunt·S<~ta. another slat<' with suh•tnntinlly the "'"ue populntiou 
·'' Iowa. anrl lnrl!er ~itirs. cluriug it' ln~t hit•uuinl f)<'rtO<l, bnd fifty 
, . .,.,..,. IIJIWII I,•cl, f.,rty nf whit·h "''"'' ntfit•ntrd nnd hut ten 1'1!\'tt'S\'\l, 
hut five rC'\'t"rsRl~ n y<-nr. 

~lnrylan•l. rlurin~ thr la,l hirnuinl twrirwl. hn•l hut twenty two 
..ruuinnl cMcs •rpcnled. or whieh fnurte~n 11 rn· nfl'irmt'<l aud onlv 
"'" rr,·crst'Ci. ' 

C'nuttN'ticnt. durin~t the la•t hirnninl tWriO<l. hn•J but hn•lvc 
r rituinal ra~M appeal~d. or whieh ttinr "rro otftrtn~>tl and thrl'l' N!· 

•·en;OO. 

Routh ])akotn had n lotnl of twenty-two crhniunl ll]lf'CI\18 of 
"ltieh sevent<"en were nll'iruwd nntl fiw rc,•ergetl. 

AUorne~·s general of other ~lutes nrh·il4!' thnt their courts nrc rc
\'Pl'llin~t fewer ea."<CS eoeh year, the tl<"Crr:t•c hcing from flfty to one 
l.tuodrffi pt'r cent. Fol' one n.oal<On or nuother the t~odcocv has 
ll{'etl l'<aNiy in tbe opposilr dir~'<'lion in onr own •tate. • 

Ouriug this biennial perin<l tht'n:' \\l'rr IIH trioninnl Cl\8<'18 dis
JllliW•l of. Of this uumber, il Wt'NI 11<;!111'11. or the IIUIObt:r argued, 
~:; \\trc l\ffinne~ l and :.Sil n·n·n<'fi; nne, hu"c''er, was r6'r~nc~l at 
tho• in•taucc> of the stnte; 16 1Wrt• 81Tirtntl JWr ruriarn and a dill 
tni~. 

Unrin~t I hiM period 31 ei\'il NL~M pending January ~ 1915, have 
:i\1'11 tli•t•osNl of; 35 oew tnsl"! hnl'~ been commenced in lhe 8t&lr 
:IIHI fedrral ronrts anti liiJ1p011ed of during the period, ancl there 
nr~ uow Jlruding in the district, ~upren10 nud federal couriJI, Gl 
dvil rnses. 
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I am attaehing herewith at the close of this statement entitled 
"Schedule A," a list of the criminal eases app<'al<-'<1, the title of the 
('asc, the county from which originating-, the date of the decision, 
t.hc character of the offense and the judgo dcriuing the case. 

When other states are making progress, Iowa should not go back
;yard. The difficulty should be local<'d and the evil corrected. If 
the courts refuse to take tl1e broader attitude, the leg islature shoulti 
so direct. T he authorit~· of Canada, of England, of such states as 
~ew York, I udiaua , Illinois, Wisconsin, Minnesota, California, 
Connecticut, Virgiuia, Delaware, l\lichigan, Idaho, Utah and Mary
land is sufficient to show that it is not a sporadic effort of a few 
western states, but that the eonservativc cast joins with the prog
ress of the west; nor is the agitation cal'ried on by a few of the more 
radical lawyers and public men. In addition to the action taken 
by the .American Bar Association, law journals a11d magazines at\! 
oiled with articles of mPn standing high in the profession and emi
nent judges pleading for this reform. Among this list may be 
counted Elihu R oot, whom Mr. Roosevelt designated ''the greatest 
mind in this or any other country dur ing this generation;'' Charles 
W. Eliot, president emeritus of Harvard University, the greatest 
living educator of his time i and ex-president and ex-federal judge, 
William Howard T aft. 

I wish to quote a few sentences from tho addre s of Charles W. 
Eiiot before the 1\fis.<;issipp i Bar As.o;ociation at its annual meeting 
in 1Dl3. Mr. Eliot, speaking as an observing layman, in the course 
of his address said: 

"The common contentious altitude of counsel in a lawsuit, 
and the comnum. attitude of the judge as the umpire in a game, 
have done m.uch to discredit the admini.stmtum of justice in 
the United States. Co-unsel do not seem, to the i-hnerican public 
to be officers of a court seeking (01· tntth and jnsticP, but play
ers of an 1methical, intellectual ganw. Tl1e judge :~ecms to t·e
gard hirnseL(-<J(ten perfo,rce-as a mere umpire between con
te-nding parties, and not as a ,11. agent of the Commonwealth to 
settle ccn1-trove1·sies on thei1· rnet·its. The American public has 
lost some of its old faith in the judge as a protecting agent fo t• 
carrying out the substantial requirements of law and justice. 
Some considerable portion of the public from time to time gets 
much interested, through the newspapers, in this game of coun
sel umpired by the judge. T hey ad®re and a pplaud the in-
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genuity and spirit with which counsel take technical points for 
their clients, and the public press often sympathi~:es with aul1 
encouragPs this misdirected admiration." 

Senator Root has made a IIUtnher or addresses urging reform iJl 
cou1·t procc:dure, but nowl1ere did he express himself more clearly 
than before the American Bar Association, in which he said: 

''Our t1·ial p1·actice in the admis.;ion and t'xclusion of evi
dence docs not agr·cc with the .common sense, the experience or 
the insti11cts of any iute11igent layman in the country. As a con· 
sequence, while we arc a'iming to excluL1e matters which our 
rules dPclarc to be incompetPnt, or irrelevant or immaterial, 
we are frequently also excluding the truth. 1.'he American 
nwn is inte11selu practical cmd di1·ect in his methods. .A.11te1·i
ran procedure ought to follow as closely as possiule tlte meth
ods of lhougltt and act-ion of American farm en; and business 
men." 

l\I1·. Taft, ·while Presid~ut of the United Statc!'i, made an address 
on the defects of our criminal procedure in which he said: 

" The statistics which show the crimes that go unpunished 
in this cou11try as compared with those in England are startling 
and humiliating to any son of America who has pride in his 
fellow-countt·ymcn as a law-abiding and law-enforcing people.'' 

The eminent late .Justice Brewer of the Supreme Court of the 
Uniteu States made the statoment in a public address that "The r~
\·ersing of a judgment by an appellate court upon a mere techll1-

ca1ity is an outrage.'' 

Authority of like nature could be greatly multiplied. With 
!>l.lCh authority, thcro can be no excuse .for the legislature failing to 
coact a Jaw substantially similar to that of W isconsi11, Michigan, 
)\ew York aud other slates heretofore rcfencd to; in other words, 
a law requiring the court to determine whether the jury arrived at 
a correct verdict in finding the defendant guilty, 1·ather than 
whether the trial was conducted in exact barmooy with all of the 

lco-al and technical niceties. 
0 

A. reference to one I owa cnse alone will show the importance 
both as a means of protecting the public against crime and like
wise as a means of preventing delays aml 1·ctrials and excessive 
~~onrt costs by reasm1 or f\ueh delays and retr ials. 



xvl REPORT OF TilE ATTOR:\E \' GEi'I<ERAL 

~rathins )[art in () ·n, nmll was eh 1 ~· · c l with lun·ing mut·dl't'cd 
his \\ ifc•, Lil t'/. 0 'Donnl'll, in th•· c·it~ of Kt•okuk on the l Oth Jay 
uf Jnlltl<ll',\' , l !Jl·L l-ll'C' ,S{l//( 1'. ()'/)IJ/1/I(t/ , l;i7 N._ w·., H70. Ile 
.. ''otlllcl .,uiltv hr a J·un nn•l hN·twsc· of tho brutaltty of the lllUl'· \\ciS L .... • • • 

d l' l' , the jury lixt•J the lh·alh pt>unlt~·. 'l'he <:asc was appea led to 
the snp retuc court of t bt• :-. tate aud arguments filetl, a ud the <:m;e 
was fiuully snhmitted in 1\lay, l !ll.'i, nncl just one year thereafter 
th• supr·eme <:otll't lwucled clown au opiniou, revct·sin~ th~ <·asc, 
tlw cont·t holding that not witbstu uclin~ the brutality of lhe murder, 
the cvidem·c \\a's insufli\"il'l't to wm·t·uut a 1inL1in;; of n deliberate 
intent to kill. It has rL'l('nlly he<·n pre p osed that the dcfcuclan t 
he pennit1 N1 to plcaJ. g-uill,v lo nuJnslaug-htcr, the punishment of 
wlt idt is eight yrars in the penilcutinry; if. however, he cat·necl 
his usual good time he would SI' I'VC t•xactly five years and three 

months. 

Cons idering thnt thr ptwishuH'nt for the forging of a 110tc, even 
c.t: a nom innl sum and pn~~i ug th e fot';!<'cl instrument. is fifteen 
Hars in the pcnitcnlian·. five years' p11nishmeut for the brutal 
~uurder of one's wi fc seem<> like a transly upon justice. 

If the olc.l rule in mathrruati•·s still ltnlus ~ood that the whole is 
tqual to the sum of its parts atHl i)l(·lu cl 1~" all of its parts, then the 
jnt·y not only fouml O'Don nell guilty of mut·tler in the first de· 
g n·r. but they likewise fonncl him g-nil ty or murder in the second 
degree nncl all indndctl otrcns<'S. H I hr jury said thnt he was 
~ uilty of delihct·ately ldllin~ his wif<> ancl that he should be hanged, 
<'an Rn,·bmh· conceiw of auy !<ane r eason why it should be ueces
~HrY ll~at tile ea'le should l;c r<'lrie•l at un estimated expense or 
:~h~ut two thousand dollars. tt1king the tiwe and atteution of the 
t'Ollrt fo r n long period of tim<' and ngai n rC'vi<>wing to the commun
itY the horrible d<'tails of a hotTihlc nllll'der in order that a con
,iction tnay he hall for murder iu the seconll uegrce or manslaugh
ter. If the court is right in findinl! that there was not sufficient 
evidence to warrant a conviction or mnrller in the first ucgrec, 
which we do not admit hnt <'Oncede only for this purpose, un
douhtt·dl~· then 0 'Donnell was guilty of mnrder in the serond de
!!l'Ce. \\'hy tltcn shonl<l it he neccssar.'' to have a retrial in ortler 
thnt judl!nwnt should be entered against defendant for murder 
in thE' sccon1l deg-ree. 

In tlw case of State t •. Baker, 137 Iowa, 126, onr supreme court 
upon the conviction of second clf'gr cr murder, rcfusetl to let the 
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jutlgwent stand as fix~d hy the lm\'cr <·ou rt at twPnt .\ -two years. 
bnt on the p etition fot· r elteHring, reduc·ed t he p uui!-.hmf'nt to fif. 
teen years. Can tht:'rc he nny good r eason wlt,v if the <'uurt fell 
that judg-ment. fot· first tlcgrrc murdct· \\'ith the dcnth JH.'llnlty eoultl 
not stall(l, that a judgment should uot br entered by the ~;uprcme 

rom·t or directed to he enterccl by the trinl court for srcoud d egree 
murder? EsJ:?ccially is this tn1e, when, under the •·nliutr of our 
court, it would be impossible to again put the c.leff'mlnnl O'Donuell 
upon tl'ial for first deg-ree mut·der. 

We submit that om· supreme court has iultercnt authority to 
e:nt<'r judgment or direct a tt·ial court to enlet· juc.lgmcut for any 
included offense, when the court finds that judgment way not 
stand for the higher offense. Since. howeYer. the court has taken 
,J different attitude with refeJ'Nlec to the O'Donnell cu:;c, e."press 
nutbority and direction should be made lJy the coming general as
sembly. A retrial under th e same ci t·eumstan<:c!'i as tltat shown in 
the 0 'Donnell case could not possibly happen in an.Y otltct· civilized 
count ry in the world. certainly not in Canada or England. 

SUBSTITUTION OF SENTENCE. 

Tho criminal appeal act oC England of 1907 provides in part 
as fo11ows: 

"If it appears to the court of criminal ~ppeal that an ap .. 
pcllant, though not properly cou,'icted on some CO\lnt or part 
of the indictment, has hcen properly convirtecl on some other 
connt or part of the inrlictmcut, the cou t·t may eithC't' affirm 
the sentence passed on the appellant at the tbial, or pass such 
sentence in substitution therefor as tbcy think proper, and as 
may he warranted in law by the verdict on the count or part 
of the indictment on which the court conshler that the appel
lant has been properly convicted. 

"\Yhere an appellant bas been convicted of an offense aud 
tl1 e jury could on the indictment have fonud him guilt.y of 
some other offense, and on the finding of the jory it appears 
to the co1.1rt of criminal appeal that the jury must bnve been 
satisfied of facts which proved him guilty or that other offense, 
the court may, instead of allowing or dismissing the Hppcal. 
substitute for the verdict fountl by the jUl'y a Yerdit·L of guilty 
of that offense, and pass such sentence in substitntion for the 
sentence passed at the trial as may be warranted io law for 

that other offense, not being a seuten"e of greater severity. 
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"Where on the convietiou of th e appellant the jury have 
found a sprcial Ycrtliet, nntl the court of e1·iminal uppeal con. 
sider that a \\Tong conclusinn hns been al'l'ivt•d at by the court 
before which the appelhUit has been convicted on the verdict of 
that jury, the .court of erimiuul appeal muy, iustcad oJ allow. 
ing- the appeal, onlt:>r such COIH'lnsion to be recorJcd as ap. 
pca1·s to the court to he in law requit·ed by th~ verdict, and 
pass such S<'ntencc iu substitution for the sentence passed at 
th e trial as may be wal'l'autetl in Jaw." 

Paragraphs 1, 2. 3 of section 5 of Butterworth's 20th Century 
Statute , Vol. 1, page 381. 

INSA='IlT1. 

The insanity plea furnishrs au additional :wenuc of escape for 
a lar ge number of criminal::; annually whose soundness of mind 
had never been subject to discussion until aflct· the commigsiou oi 
the crime. 'l'hic; matter ltas hecn a subject of discussion in many 
states in 1 he Guion; Euglnntl. howc\·er, disposed of this I(Uestion in 
.1 Yery satisfactory manner in what is known as the lunatjc 's act 
m 18 3. In that year England passed the following uct: 

··Where is any ind ictment or information any act or omis
sion is charged against any person as an offense, and it is given 
in c\•idence on the tt·ial of such person for that offense, that he 
was insane so as not to be responsible .acconTing to Jaw for his 
actions, at the time when the net was doue or· omission made, 
then if it appears to the jut·y before whom Iittell person is triad 
that be ditl the act or mac.le the omission charged, but was in
sane as aforesaid at the time when be did or mudo the same, 
the jury shall return a special verdict to the effect that the ac
cused was guilty of the act or omission charged against him, 
but was insane as aforesaid at the tiwe when he did the act or 
rnucle the omission. 

""When such special verdict is found the court shall order 
the accused to be kept in custody as a crimiuallunati.c, in snell 
place and in such manner as the court shall direct till His 
Majesty's pleasuro shall be known, and it shall be lawful for 
ITis 1\!ajesty thereupon, and from time to time, to give such 
order for the safe custody of the sa id person <luring pleasure, 
in such place and io such manncL· as to His Majesty may seem 
fit., 
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So ~rent became the 11huse of sctt i n~.t np plens of ins11nit~· that the 
!>tate of "'a~hington passt•cl a law absolutely prohihitin:: insanity 
as n ll<'frn~e in a criminal CllSl'. This, or course'. wa:-; going from 
one extreme to another. 

Massachusetts in 190!) passed the following law: 
11 lf a person who is indicted for murder or mAnslaughtCI' 

is acquitted b.r the jury by reason of insanity, the court shall 
order him to be committed to n state hospital for the insane 
during his natural life, and he ma.y be di charged therefrom 
by the goYernor, with the advice and consent of the council. 
when he is satisfied after au investigation by tbe state uont·d of 
insanity that such person may be discharged without danger 
to others. "-Acts of l\Iassachusetts, 1909, chapter 504, section 
104, page 711. 

Undoubtedly there ca11 be no objection to requiring n jury wher. 
ever the defense of insanity is set up to mako a special fimling (1st) 
ns to whether the offense was committed by the clcfendaot; and 
(2d) as to his insanity. lf insane, he should IJc committed to 
the asylum not as a means of punishment but as a mcaus of treat
ment and protection to society during the remainder of his natural 
life, to be r eleased only by the executive or some other tt·ibunal 
specially constituted for the purpose, and then only after it was 
nffirmatively shown that no danger to society would result from 
his release. 

Under our present law if be is insane at the time of trial, the 
trial is postponed and the defendant is sent to the hospital for the 
criminal insane at Anamosa to remain until his sanity is restored 
before he is put on trial. If, ho,veve1·, be remains a few years it 
is almost impossible to secm·c any evidence for conviC'tion by rea
son of the death and removal of witnesses; but if it is alleged that 
he was insane at the time of the offense but now sane, there is 
nothing to prevent tho jurors £rom using this as nn excuse for 
verdicts of acqujttal notwithstandi ng that the prohabilities of his 
committing other crimes in the future arc very great. 

ADDITIONAL RECOMMENDATIONS. 

In addition to these rr '·ommcudations, the cowtty attor ney should 
be permitted to commeut upon the fact tbat the defendant fails to 
testify jn his own behalf. 

If a defendant is found guilty of an included offense in the in
dictment and takes an appeal, and the case is reversed and re-
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manded, the law should pl'rmit him to be tried for the offense 
charget1 in the indi(•tment. 'l'his is permitted untlet' the rulings of 
~eyeral eouet,-. of the states of the l·nion, but our court has ruled 

otherwise. 

A change in our (;riminal procc•lmc is of the utmost importance 
' 1mt it is equally impol'tant to change the method of punishment. 

CUSTODIAL FAR~l SHOULD BE ESTABLISHED. 

I h~:~d previously recommended the purchase of a farm for mis. 
demcanants, and succcC'dctl in having written into the law the auth
orization for the purthasc of such a farm, and the board of control 

' pursuant to the hm, purchasNl OYer seven hundred acres of some 
of the bC'st laud ir1 Iowa, but the legislature has not yet passed the 
necessary law authorizing the establishment of the farm and pro
";ding that misdcmcauants shall be sent to the custodial farm in
f>tcad of continuing to commit them to jail to remain in filth and 
;dlcuess. 

Permit me to direct attention to the fact that during the past year 
over thirty-thr~e thousand persons were committed to our <'Ouoty 
and city jails, and in not a single one of them is there any construe
time work provided; that prisoners a rc maintained at the public 
expense, fed in a cage like a wild beast, in one promiscous assembly, 
the guilty with the innocent, the first offender n;th the hardened 
•.!riminal, and in a large number of instances, while the husband 
and bread winner is serving ou t a sentence in jail, the man's wiie 
and children are either living upon charity, half starviug or at
tempting in one way or another to maintain body and soul to
gether until the bread-wilmer bas been rctumed. 

This legislature can do no more important work than to pass 
lhe law establishing this farm which is already purchased and 
which bas more than justified the wisdom of the act as shown by 
the fact that the land since the purchase has increased about fifty 
dollars. 

ABOLITION OF CAPITAL PUNISHMENT. 

The Nafi<)]Jal Committee on Prison Labor has j ust issued a 
pamphlet, available to anyone on application, which conclusively 
demonstrates that a law authorizing capital punishment defeats 
its own ends; that there is less murder in those states where capital 
punishment is not allowed. Every student of this question knows 
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that the important thing is the cerlaint.v and promptness or pnnish
lllCIIl. rather than the extreme severity, but theoretical and aca
demic reasons are not 11cedcd. T he 0 'Donnell case jnst refctTctl to 
fmnlshcs the mo~t convincing proof. It is possible tbat i( the death 
penalty hatl not been fixed, our court would have permitted a first 
Llcgrcc murder to have stood. This is a fair inference from the 
fHct that tho court had the matter under consideration for a full 
year . I therefore recommend that the death penalty be abolished. 

SUM:'IIARY OF RECOMMENDATIONS. 

Summarizing my conclusions, I recommend: 

First: The passage of a law similar to the law of Wisconsin 
and the other states refen·ed to providing that no judgment shall 
he reversed or set aside or new trial granted in any action, civil 
nr criminal, unless it shall affirmatively appear that the err or com
plained of has resulted in a miscarriage of justice. 

Second: A law similar to that of England and Massachusetts 
prodding that when immnity is urged as a defense in any crim
inal case that the jury shall bring in a spooial verdict showing (a) 
as to whether the defendant committed the offense; and (b) as 
to his insanit_y, a.nd providing for his detention for Uf~ iu a hos
pital, unless released by the executive authority or proper tribunal. 

Third: An ame11dment to the law whereby the county attorney 
may comment upon the attitude of the defendant in the event that 
tbe defendant docs not become a witness in his own behalf. 

Fourth: Limiting the time of appeal in criminal cases to tbt·ee 
:nonths. 

Fifth: The cstnblishment of the custodial farm and other fun
damental changes iJ1 the jail and penitentiary system in accord
ance with the report of the commit,tee appointed by the governor 
i.o investigate conditions at Fort Madison and filed with the gov
t?rnor on the 25th day of 1\:Iay, 1912. 

Sixth: A chan~e in the law placing the direct eontrol of the 
r,pccial agents in the hands of the attorney ge];Lcral where it now 
exists in actual practice. 

Seventh: The abolishing of capital punishment. ,.,.. 
Eighth : The automatic forfeiture of good time of any prisoner 

who either escapes or attempts to escape. 
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Ninth: An amendment to the remoYal bill making it applicable 
to all city, county or townsh ip ol'ticct-s, elective or· appointive. 

Tt'nth : A recognition in thr medical practice act of chiro.
practors with a. rcquirt'mcnt that they shall haYe the same know}. 
edge of anatomy and ot hN· fundamental knowl£>dge r cquir·cd of 
osteopaths. 

Eleventh: The stat<' shonl<l be allowed to put the clrfcrhlant ou 
trial for the offense eharg<'d in the indictment iu the C\'<'nt of a 
retrial at defendant's in. tnnre, After hnving been eonvich•cl of an 
included offense. 

Twel fth: In v iew of tho numberless complaints rotwcrui 11g 
gambling, lottery schemes and punch boar ds, a law should he passed 
prohibiting the manufacturr, sale, the keeping for sn lc, ot· attempt 
to sell any gambling 01· lottc>ry scheme or paraphernnlia within this 
state. 

Thirteenth: An amendment to the motor vehjclc law providing 
that upon the payment of the annuallieense fee for th<' second aud 
third years of the third year period, a small plate reading '' l;iccnse 
Fee Paid for the Year" shall be furnished by the secretar·y of tate 
to each owner or a motor Yehicle with the requirement that such 
plate be displayed on the motor vel1iclc in a conspicuous place, and 
pro\'iding a. punishment for the failure thereof; otherwise the state 
will lose between twenty-five and nfty thousand dollars because of 
the non-payment of the license fee. 

Fourteenth : The state should exer cise supervision over private 
banks. 

I leave the office with no unfinished busines that could have 
been disposed of. I believe that the increased appropriations re
ceived hy the department have been more than justified by the ad
J itional work assumed and t he r esults accomplished. 

I leave the office vcr·y efficiently organized. The work is classi
fied and the persons fire especia lly capable in the linrs of wor·k as
signed to them. 

I acknowledge with plcnsur·r the ability of my assistants and spt'· 
cial counscl~ohn Flct<:hcr, C. A. Hobbins, H enry E. f.:iumpson 
and E arl M. Steer, and the efficien~y. industry aud loyalty of my 
law clerk, Miss Gilpin, a nd t he ability of the two I!Lcnognlphcrl!, 
Mrs. Shipley and Miss McClure, and I wish to make special men-
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tion of the very capnble and important servi•·rs rcndl.'rcd by the 
thrrc spN·ial agents who arc now \\'Orkin~. 0 . 0. R<X·k. James E . 
Hi.,den and Henry \\ ... Trrn•ll. 

J think it is not too much to sny that there is no more important 
lmuwh of the stale I!OYrr·umrnt than the Drpartmcnt o[ Justice, 
,md the work aceomplishecl is the b(>st, testimonial to the merits of 
tlw employees of the office. 



SCHEDULE .A.-CRIMINAL CASES SUBMITTED. 

The following is a list of criminal cases submitted to the supreme court, and also rehearings asked during the 
years 1915 and 1916 and the final disposition of cases : 

Title of Case County Decision Judge Offense. 

State v. Abbott, Ralph, appellee ... . .. Johnson ....... Ulsmissed Dec. 17, 1915 .. Sallnger ..... .. Running a gambling house. 
State v. Albert, Chas., et al., appel-

pellants ........... . ....... .. ..... Appanoose ..... Reversed May 5, 1916 .... Evans ......... Arson. 
State v. Asbury, J ohn, appellant ..... Appancose .... Reversed Nov. 24, 1915 .... Salinger .... . .. Rape. 
State v. Beck, Jacob F., appellant .... Clay ..... . .... Dismissed Nov. 23, 1916. . Cheating by false pretenses. 

State v. Benadon, W. A., appellant ... Scott . . .. .• ... , Affirmed Nov. 24, 1916 .... Per Curiam .... Practicing medicine with-
out a license. 

State v. Biewen, G. W., appellant. .... Keokuk ....... Affirmed Feb. 23, 1915 .... Ladd ... . ...... Murder. 

State v. Booher , Sam, appellant ...... !Story ...... . .. !Affirmed Dec. 16, 1916 ... -~Preston ...... ·1 Practici~g medicine with· 
out a hcense. 

State v. Bosch, John, appellant ...... Taylor ........ Affirmed June 19, 1915 ... Weaver ........ Larceny. 
(Petition for rehearing 
overruled Oct. 6, 1915.) 

State v. Bosworth, Mark, appellant ... .\lahaska ...... Reversed May 14, 1915 ... Salinger ....... .Malicious injury to electric 
railway. 

State v. Brackey, Albert A., appellant Winnebago .... Affirmed April 7, 1916 .... Ladd .......... Assault with intent to in· 
ftict great bodily injury. 

State v. Brazzell, Dorcas, appellant ... Dubuque ...... Reversed Jan. 19, 1915... Weaver ........ ~furder. 
State v. Bricker, Oliver, appellant.· ... Hamilton ...... Reversed Nov. 15, 1916 .... Ga.ynor ........ Breaking and entering. 
State v. Brown, H. F., et al., appel-

1 
• . • • 

lants ............................. Polk .......... A11'1rmed May 12. 1915 .... Per Cunam .... NUlsance. 
State v. Bullington, J. F., appellant. .. !Polk ....... . .. Dismissed Feb. 23, 1915... Larceny by embezzlement. 
State v. Cameron, Chas. E., et al., ap-

pellees ............................ Polk . . ... . .... A.frirmed J une 29, 1916 .... Preston ........ , Nuisance. 

State v. Cameron, G. H., appellant .... ::llack Hawk ... Reversed June 30, 1916 ... Salinger ....... Seduction. 
State v. Carr, G. C., appellant....... Woodbury ..... Affirmed Sept. 28, 1915 .. . Per Curiam .... Assault with in lent to com· 

mit murder. 
State v. Cessna, Cbas .• appellant Hamilton .. .... Reversed June 23, 1915 ... Ladd · .. · .. · · . · Assault with intent to com-mit murder. 
State v. C.11esley, Albert, appellant. .. Linn .......... Affi.rmed Kov. 24, 1915 .... Per Curiam .... t:ttering a fo rged instru· 

meot. 

State v. Coghlan, Ray, appellee ....... )ton roe ........ Dismissed May 4, 1915.... Seduction. 
State v. Collins, Ira . . . . . . . . . . . . . . . . Davis ...... ... Affirmed Oct. 18, 1915.... Salinger ....... Practicing osteopathy with-out a certificate. 

State v. Concord, Tom, appellant. .... Polk .. ......... Reversed Nov. 16, 1915 .... Deemer· · · · · · · · Burglary. 
Stale v. Cooper, Chas., appellant ..... Scott. ......... Modified and alllrmed Mar. 17, 1915 ............... Preston ....... , False pretenses. 
State v. Cooper, Harry, appellant ..... Monroe ..... ... Dismissed Sept. 29, 1916.. Murder. 
State v. Deitrick, Harve, appellant. .. Clarke ........ . Reversed Oct. 17, 1916 .... Gaynor .... · .. · Refusing to make answer 

to enumerator of the 
census. 

State v. Deviney, James, appellant ... Plymouth ...... Reversed Mar. 11, 1916 .... Sal inger.· ... .. Prostitution. 
State v. Dunn, A., appellant .. . ...... Polk ....... .... Alfirmed Nov. 16, 1915 .... Ladd · · · ·. · ... Larceny from the person. 
State v. Dunn, James, appellant ...... Decatur ....... Alfirmed Dec. 15, 1916 .... Gaynor· · · · · · .. Incest. 
State v. Edmund, H. A. A., et al., ap· 

pellants .. . . .... . .................. Story ......... A1flrmed Oct. 26, 1915 .... Evans· . .. ..... Practicing medicine with-
out a license. 

State v. Edmund, H. A. A., appellant. Story . . . .. . . , . . Affirmed May 2, 1916 ..... Deemer ........ Practicing medicine with· 
out a license. 

State v. Fisher. Chester, appellant.. . Cherokee ..... . Affirmed Nov. 1, 1915 ..... Preston ....... . Assault with Intent to com-
mit great bodily injury. 

State v. Flynn, Kate, appellant .... . .. Webster ....... Affirmed Dec. 16, 1915 .... Weaver .. . .... Keeping a house of ill 
(Petition for rehearing fame. 
overruled April 7, 1916.) 

State v. Fontose, Pietro, appellant .... Polk .......... Affirmed Oct. 28, 1916 .... ,Per Curiam .... Larceny as bailee. 
State v. Freeman, Lawyer. appellant .. Monr oe ........ Dismissed May 2, 1916.... Incest. 
State v. Gardner, James, appellant ... Plymouth ...... Reversed Mar. 11. 1916 .. 1Salin~rer ...... . Prostitution. 
State v. Glaze, Ben, appellant ...... , Clarke ........ . Reversed Sept .23, 1916 .. . 

1

.Sallnger . ...... Larceny by embezzlement. 
State v. Gr im, Cbas. D .. appellant. ... Jones ......... Dismissed April 22, 1915.. Nuisance. 
State v. Guidice, Francisco, appellant. ~11lls .......... Reversed June 23, 1915 ... Ladd .......... Murder. 
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SCHEDULED A-CONTlNt:!';O. 

Title of Case County Decision Judge Offense. 

State v. Hawkins, Bob, appellant ... . . I Polk~ .........• !Dismissed May 4, 1915 ... - ~~ -~~-- !Nuisance. 
State v. Hess, Frank, appellee . .. . . ... Howard ....... Reversed Jan. 19, 1915 .... Salinger ...... Bastardy. 

(Petition for rehearing 
overruled May 15, 1915.) 

State v. Hesse, Wm., appellant ..... . . Monroe . . .. . . . . Reversed Oct. 19, 1915 ... ·jLadd ....... .. 
State v. Hingst, John, appellant ...... Woodbury ..... Affirmed Sept. 28, 1915 .... Per Curiam .. . 
State v. Huber, H. H., appellant ..... . Fayette ........ Dismissed Jan. 25, 1916 .. . 
State v. Kiefer, Adam, appellant ...... Buchanan ... Reversed Mar. 17, 1915 . . .. ILadd .... . ... . 

(Petition for rehearing 

Murder in the first degree. 
Rape. 
Nuisance. 
Cheating by false pre

tenses. 
overruled Oct. 25, 1915.) 

State v. Knapp, Charles T., appellant .!Cherokee ...... !Reversed June 29, 1916 .. . !Deemer ....... I Nuisance. 
(Petition for r ehearing 
overruled Sept. 30, 1916.) 

State v. Kruppa., J oe, appellant ....... Appanoose ..... Affirmed June 24, 1916 .. . . Deemer .. . .... Incest. 
State v. Ledford, W. F., appellant .... Appanoose ..... Reversed Sept. 26, 1916 . . . Weaver ........ Adul~ery. 
State v. Lev!ch, Harris, appellant ... : Polk . . ......... Affirmed Mar. 11, 1916 . . .. Preston ....... Keepmg a bouse of ill 

fame. 
State v. Lewis, Harrison B., appellant Jefferson ...... Reversed Oct. 19, 1915 .... Ladd ........ : Assault with intent to rob. 

(Petition for rehearing 
overruled Jan. 21, 1916.) 

State v. L.inzig, C. G., appellant ...... Scott ......... . Affirmed Nov. 21, 1916 .. Weaver ....... Breach of the Sabbath. 
State v. Louneer, Hurley, appellant .. Woodbury ..... Affirmed Oct. 21, 1916 ..... Per Curiam ... Rape. 
State v. Lounsbury, L. A., appellant .. Adair ....... .. Affirmed Nov. 22, 1916 .... Deemer ...... . Incest. 
State v. Lumley, Mel, et al., appellants Osceola ....... Dismissed Nov. 23, 1916.. . Grand larceny. 
State v. Lyon, Luther, appellant ...... ,Lyon ......... . Affirmed May 5, 1916 ..... Preston ....... Perjury. 
State v. McAnlch, J. E., et al., appel-

lants ·. · .... . . · ·. · ... · · · ·. · · · · · · -~JaS11er ......... , \!firmed Oct. 5, 1915 ..... ,Salinger ...... ,Practicing medicine with· 
out a license. 

State v. McAnich, C. S., appellant .... Jasper .... . .... Affirmed Jan. 22, 1916 .... Per Curiam ... Practicing medicine with-
out a license. 

State v. McCaskill, J. T., appellant .... Black Hawlc .. Reversed Jan. 20, 1916 . . .. Ladd ..... .... l ~1.urder. 
State v. Madden, Earl, appellant .... . Union ......... Petition for rehearing ov· 

erruled May 12, 1915.. Preston ....... C'onspiracy. 
State v. Miller, Jake, et al., appellants Hardin ...... · .. Reversed April 4, 1916 . . . . Deemer ....... :\uisance. 
State v. Miller, Wm., appellant . . ..... Henry ......... 1Af'firmed Oct. 28, 1916 .... Per Curiam ... Larceny. 
State v. Minella, Addie, appellant .... Monroe ..... . .. rReversed June 29, 1916 ... Salinger ...... Murder in the first degree. 
State v. Mulhollen, George, et at., ap-

pellants ........... . ............. . Affirmed Dec. 17, l!h5 .... Per Curiam ... Keeping a house of ill 
1 Evans. . . . . . . . fame. . 

State v. Melvin, James, appellant . . .. Clinton ..... . .. Affirmed Nov. 24, 1916. . . . Breaking and entering a 
Dubuque. . . . . . . railway car. 

state v. Nelson, George, appellant .... Buchanan ..... . Affirmed Mar. 15, 1916 .... Per Curiam ... Practicing medicine with-
out a license. 

State v. Newman, John, Appellant .... Woodbury ..... Affirmed Nov. 17, 1916 .... Per Curiam ... Murder. 
State v. Nicola, c. L., appellant. .... Mahaska ...... Reversed Feb. 17, 1915 .... Deemer ....... Murder. 
State v. Norman, F. J., appellant. .... Taylor... . .. Dismissed J an. 19, 1915. . . Practicing medicine with-

out a license. 
State v. Nott, Henry, appellant ...... Taylor ......... Petition for rehearing ov· 

erruled Jan. 26, 1915 ... Ladd ......... Murder. 
State v. O'Donnell, Mathias Martin, 

appellant . . . . . . . . . . . . . . . . . . . . . . . . Lee .. . ........ Reversed May 13, 1916 .... Salinger .... . . Murder. 
State v. Peirce, Geo., appellant . . ..... Woodbury ..... Keversed Nov. 17, 1916 ... Salinger ...... Conspiracy. 
State v. Perkins, Earl, appellant ..... Mills .......... Reversed June 23, 1915 ... Deemer ....... Rape. 
State v. Philleo, A. E., appellant ...... Polk ... .. ..... Affirmed Mar. 11, 1916 .... Preston ....... Keeping a hOuse of ill 

fame. 
State v. Rand, Wm., appellant . . . . . . . Union ......... Atrlrmed .April 8, 1915 ... . 

1
Preston ....... Larceny from the person. 

State v. Rayburn, Harry, appellant. .. Wayne ..... . . . Al'firmed June 18, 1916 ... Preston ....... Resorting to house of ill 
fame for purpose or lewd-

. I I ness. 
State v. Richards, Lon, appellant ..... l!\1arion ........ Affirmed Dec. 18, 1916 .... Per Curiam .. -!Soliciting another to have 

carnal knowledge of a fe
male person. 

State v. Riley, G. L., appellant ...... [Pottawattamie. [Affirmed June 29, 1916 ... ,Ladd ..... . .. . ,Adultery. 
State v. Robinson, Joe, appellant ... . . Lyon .......... Reversed May 13, 1915 .... Gaynor ....... Rape. 
State v. Roden, Har ry, appellant ..... Pottawattamie. Affirmed Dec. 13, 1916 .... Evans ........ Assault with intent to 

commit murder. 
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SCHEDULE A-CO.:->TIXUEO. 

Title of Case County Decision Judge Offense. 

State v. Ro'Yell, L. J., appellant ...... Cedar ....... .. J-<eversed Oct. 19, 1916 .... 
1
Salinger ....... Larce~y by embezzlement. 

State v. Sahng, James, appellant. .... Union ......... Reversed Sept. 28, 1916 ... Salinger ...... . Consptracy. 
State v. Sayles, wm., appellant ...... Potta.wattamie. Affirmed Jan. 11, 1!!15 .... Ladd .......... Murder. 
State v. Schell, Phil, appellant. ...... Marion ........ Affirmed June 19, 1915 .... Evans ........ ,Assault with intent to rob. 

(Petition for rehearing ~ 
overruled Oct. 5, 1915.) 

State v. See, Sherman, appellant ..... IAppanoose ..... IAIIirmed June 29, 1916 ... Preston ...... l~ulsance. 
State v. Shelly, Alva, appellant ..... Wapello ....... Dismissed Sept. 20, 1916.. !Breaking and entering. 
State v. Shultz, John, appellant ...... Poweshlek ..... Reversed June 29, 1916 ... Salinger ....... Incest. 
State v. Stalker, Wm., appellant. ..... Polk .......... Affirmed Mar. 15, 1915 .... Deemer ....... !Incest. 
State v. Stanton, Wm., appellant ..... Polk ...... .... Affirmed Nov. 16, 1915 .... Ladd ......... . Breaking and entering. 
State v. Tate, Wm., et al., appellants .. Wapello ....... Dismissed Oct. 20, 1915... ~uisance. 
State v. Thomas, Alfred, appellant. .. Polk .......... Reversed Mar. 18, 1915 .... Ladd .......... Murder. 
State v. Thomas, Alfred, appellant ... Polk ........... l~lrmed Nov. 17, 1915 .... Gaynor ........ Murder. 
State v. Treganza, J. A., appellant .... Hancock ....... Dt sruissed Feb. 3, 1915.... Indecent exposure. 
State v. Towne, E. L., appellant ...... Guthrie ...... ··IAI'Iirmed Nov .. 23, 1916 ... . Deemer ....... :\1ansla.ughter. 
State v. Valvoda, Frank, appellant. .. Howard ....... Reversed Apnl 10, 1915 ... Ladd .......... SeductiOn. 
State v. Vocboski, Otto, appellant .... Jones ......... Petition tor rehearing ov· 

erruled May 11, 1915 .... Evans ......... Rape. 
State v. Volicke, Steve, appellant .... Appanoose ... .. Affirmed Jan. 20, 1916 .... Per Curiam ... Resisting an orficer. 
State v. Ward, L. C., appellant ...... Pottawattamic. Reversed May 8. 1915 .... Evans ......... Illegal killing or a deer. 
State v. Weese, Wm., appellant. ...... Polk .......... Affirmed May S, 1915 .... Per Curiam ... Forgery. 
State v. Will, Walter A., appellant. .. !Story ......... Reversed Sept. 23, 1915 ... Per Curiam ... Desertion. 
State v. Yates, .T. Alhert, appellant ... Lucas ......... AITlrmed Oct. 5, 1916 ..... Per C'uriRm ... ~1urder. 

SCITEDULB B-CRLi\[lNAL CASES PENDI~G. 

'l'be following is a list of the criminal eases pending in the supreme court of lo\\'a on January 1, 1917: 

Title of Case. County. OITense. 

State v. Brooks, Oliver, appellant ................. , Wapello .................. Rape. 
State v. Carter, c. C., appellant. ................. Mari?n ................... Frn:udulent banking. 
State v. Chamberlain, A. W., appellant. .......... . Hamtlton ................. Nutsance. 
State v. Chambers, H. A., appellant .............. Boone .................... Obtaining money under false pretenses. 
State v. Clark, John, appellant ................... Black Hawk ...•.......... Rape. 
State v. Clay, James, et al, appellants ........... Monroe ................... Grand larceny. 
State v. Cochran, Ulysses, appellant. .. ............ Linn ..................... Carrying concealed weapons. 
State v. Jensen, Andrew, appellant ................ Hamilton ................. Seduction. 
State v. Kiefer, Adam, appellant ........... .. .... Buchanan ................. Fraudulent banking. 
State v. Meyer, Fred, appellant ......... ........... Madison . . ... ..... ........ Murder. 
State v. Meyer, Ida E., appellant. ................ Madison .................. :Uurder. 
State v. Olsen, o. c., appellant ... ................. Wlnneshiek ...... .... ..... Practicing medicine without a ccrllncato. 
State v. Peiser, Cbas. W., appellant ............... Pottawattamie ........ .... Incest. 
State v. Powers, E. F., appellant. ................. Carroll. .................. Assault wit.h intent to commit rape. 
State v. Powers, Fred. appellant ................. Cherokee ................ C'arrylng concealed weapon. 
State v. Richardson, Fr~tnlc, appellant ............ . Poweshlel{ ............... Assault with intent to inflict great uodily 

injury. 
State v. Sherman, L. H., appellant ................ Jasper .................... Cheating by false pretenses. 
State v. Stevenson, Chas., et al., appellants ....... Pottawattamie ............ Larceny. 
State v. Walters, Wm., appellant ................. Poll\ ..................... Nuisance. 
State v. Ward, J. P .. appellant. .................. Polk ..................... <::odomy. 
State v. Wegener, Ed., appellant.. . . . . . . . . . . . . . . . . Polk .. ... .. ... ............ Robbery. 
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~C'TIEDULE G-OLD ('ASES DISPOSED OF'. 

Civil cuses pending ,January J , Ullii. which huvc o.;inc<' been dis
poS<'d of: 

IN DTSTRJCT COURT. 

If. J. Tocnttingsen, County 7'rcasttre1·, 11. Merchants National Dan'k of 
Clill ton; 

N. F. Miller v. Ge01·ge Donohoe, Supcrintcnd<mt of State lfospital; 
State of Jotra v. B. F. Stra1tson and L. W. Bmit/1: 
Er·nest fl. Abrams tE Oo. v. W. S. Allen, Secretary of State: 
c. H. cuchman v. Adair Coutaty and tire State of Iowa, ex rel G. T\'. Clarke, 

Governor, and George Casson. Attorney Ge11eral: 
George/. Snicler v. Frank Gibson ami G« ·uc Donohoe, SupC!'intcndent of 

State Hospital; 
State o11o1oo, ex rcl John T. M cCutchen, County attorney, ?! . John L. 

Bleakly, AttdHor of State; 
State of Jow·a, e:c rel George Casso·,~. Attorney General, atH£ W. B. Bar-

ney, Dairy and Foocl. Commissioner O/ Jou:a, v. Shores·MrLcller Compallll; 
c. J. Hawley and William G. Jlay v. R. E. Betz anfl J. W. Eldridge: 
Catherine Ba.xter JIHler. et al., t'. !tfary Elizabeth M illl'r, ct al.; 
In the .Matter of the Estate of Thomas L. Whittaker, deceased. Claarle& 

W. Whittaker, Executor; 
ltlary M. Crottcl~ v. Kate ~lrmstruno: 
State of I orca v. S. B. Gantner, et al.: 
J. W. D ouoltcrty v. Town Coundl of Anita; 
State of Iowa v. The Hanfonl Pro<lucc Company. 

IN SlTPRE:\1E COURT. 

~ommercial NatiOnal Batlk, et al., v. Pottau;attnmic County: 
State Of Iowa, ez rcl George Casson, Attorney General, and W. C. Edson. 

County Attorney, v. Terrence Thomas: 
In the Matter Of the Estate of A.le.rander MOYiliiWn, deceased; 
Des Moines fndependent School District of Salt Creek Township, Datis 

County, lowa, v. J. Mose M cClure : 
Slate of Jowa, ex rei John B. Hammond, v. Mrs. Maurice L11nch, lot.ea 

Loan (~ Trust Company, ana the build-ing ana the premises describtd 
in tlli.s petition. 

Tn ?'e Estate of Honora Daly, deceased; in rc Estate of Brvan Warcl, de· 
ceased; in re Estate of Iluo7~ Rodde1l. deceased, v. W. C. Bratun, Treas
ttrer of State. 

Earle G. Jones v. Charles 0. M rClauohry ,· 
The Fairmo1"t Creamery Company v. H. C. Dargcr and G. 11. Tcll1er,· 
1VWiam Scht,bcrt, et aT .. v. Claus Barnholdt, et at., 
Slate of lat{ia, e:r rel Nrls ThomJJSon, v. w. A. Booth, William Donooh"'"· 

Art Hildreth, B. C. Brl.ley atlcl Ra.11 J. Johnson,· 
Lttf'ille Aclclis v. Dr. C. F. Applegate. 

REPORT OF THE ATTORXEY GENERAL xxxi 

1~ FEDERAL COL'RT. 

Wm. M. Barrett, us P·rr11irlcnt uf the Arlams E:cpr.·ss Co., v. natrid J. 
Pulllll't, l!t ul.: 

CllaiLIIC'<'l/ H. CrosL11. as T'itc Pr·tsiflrnt of Ill!' r·. s. Rnnrss Co., r. Boanl 
of I orca Uailroad Com mis.simrcr.~. ct al.: 

Jnmrs F<u·go, as Prcsillctt l of tile American E:t]lrcss co., v. Board of Iowa 
Rai.lrowl Commissioners, rt al.; 

Wrlls-Fm·oo ~~ Ctnnl)nn 11 v. Boartl of Uailroad Commissioners; 
Urrlcnr Corbitlc SaU·s Co. 1' . W. B. BanJCy. State Dairv ana Fooa Com

missioner. 

SCIIEDrLE D-~EW CASES DISPO. 'ED OF. 

Ch'il cases which have been commenced and disposed of since 
January 1, 1915: 
Rtatc of lou·a v. Illinois Centraz Railroad Compan11 ; 
State of Iotm v. Trans-Mississ4ppi Orahr Company: 
'N. 0. IIat.ncza v. !0100 State Board of Medical E:caminrrs, Dr. Waller L. 

Dicrrtng, Dr. George F. Se1Jei'S, Dr. John L. Tamisiea cmtl Dr. Gt~Ll/orcL 
H. Sumner; 

A. G. Obrecht v. Board of 5tt1>ervi.sors of Pocahontas County, Jowa, w. P. 
Hopkius, C. T. Nolan, M. J. Dooley, Robert Klein, ct al.; 

l1t the Mutter of tir e Establis/1.mcnt of Drainage Di.gtrl.ct ·so. 120, Wrl.ght 
Oountu, I ou·a: 

J. 0. Wallace. et al .• v. Unk110wn He!rs of Daniel Wales, tlcccMe/J; 
State of lOt{ia, ex rei George Oosson, Attorney Genet·al, v. The Guara11tee 

Mut ual Hail Association of ,sio1u City, F. D. B(l.brock, President ana. 
Director, John V. F. BabC'ock, Secretary-Treasurer: 

State of Iowa v. Ohas. T. Kr1app and Jtauoie Clean1: 
Josie E. J1tlian fer T. M. ,f1£1icm v. ilf. 0. Mackin, Supcrin.tCndent of Iowa 

Btate TfospitaZ tor inebriates; 
Matt Callahan v. Humbolclt County, Iowa, J. L. Parsons, H. T.coricrl, llobert 

Baycr·s a11d A. Marato1t, J. W. Jloldefl, H. Beard, et dl.; 
Charles .?lfcReynolds v. Frank Beatty; 
H enry Pyle v. National Life Association., James P. Hewitt, J011n L. 

RleakTy, C. S. Byrkit, J. A. McKellar, George Casson; 
State of Iowa. eJi rel R. T. Burrell, County A.tto1'ney, v. District Court of 

'l'aylor Cottnty ana Han. Thos. L. M04:well, Jttdoe; 
Story County, Jotoa, v. Fred Jil. Hansen; 
ln the Jlattcr of th.e Condetnnation of certain real estate for tile pttrpose 

ot an aclcli tion to the Reformatory g-rouncls ,· 
Tn the Matter ot the Condemnation of certain real estate for tire purpose 

of extending the S. U. I. Grounds and to pro'l!'icle sites tor a dental badld
f,ltg and detention hospital; 

In the Matter of the Condcntnat4on of C'ertain real e.ttate for the purpose 
of an addition to the College tor the Blit1d; 

In the Matter of the Conde?tuwtfolt of certain real estate for t/1.e purpose 
of an addition to the Mt. Pleasant State Hospital Grottnds, ancl for right 
of wav tor railway su:Uch t1rereto; 
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First Natioual Bank of Council Blttffs. Totra, t\ .J. D. Ham•an. County 
Auditor of Pottan'attamie C01111t11 anrl J. P. Chnsit' nsen, County Trea,. 
ttrer nf Potlall'nttamll' CMI1ll!f, Jnwn: 

Robert .1brlcs 1'. The JJoartl ot Railroad Commissioners: 
~tate of Jou;n 1.'. .John I\cck atl'l LolLis 1\t•cT'; 
Charles Forrl 1•. E. 0. /Jill cy, Sll• riff of Woodbury County, Iowa: 
Ifutcllinson IN• CrC[l m COIIIJJall!/, et al .. v . ."'lCitc of Jou:a: 
In tlw Mntte1· of t/1<' Estate of Rob /. Tf. Parmlce : 
111 1/le Matter of till' Estate of .<::a rah Plum er; 

Sopltfa ~carl, tor tlll' use a1111 Vrncfll of Fnmk S. ~carl, v. The State 
Hospitnl tor !neli ri<Itcs at 1\no.rl'i lle. Totra, an cl M. C. !Jltwkin, SIITJelin. 
tcml•·n t ot saicl nospttat: , 

The state of Towa. •'X ref C. fl. 'l'aztlor. Cou11ly Atloruey, 11. Beulah Oie11e. 
l{J?Id; 

H . .4 . .4. Edmund t:. E. C. Greltrn. Sheriff of SlOr!f County. Iotca; 

State of Iowa. e.r rel George Cosson, Attorney General of Iowa. v. fotra 
L epion ot Honor _: 

Stole of IOJVC' 1'. E. E. Cann£chael. et al.: 
State of !Olea v. King La1ld .~ Loa11 Company, E. J. Qttit'k a11d J . N. King; 
D. 7'. Blodgett v . Gco1·gc W. Otarl.-e, 1V. S. Allen, F1'ank B. Shato, Wm. 

C. Bro•n1, E:recutive Cou'nMI: 
State of Iou:a v. Illinois Central Railway Company; 

In the Matter oj the d.J>plicatiott 011 belralf of James Rand tot· a writ of 

habeas conJus: 
Carrie Shonka. v. State of Torro. State University of Totca, Towa State 

Board of Education. 

SCIIEDlriJE E-PE~DING CASES. 

Cases pending in the several courts of the state and the United 
States, January 1, 1917 : 

GASES PE!\'DI:-\0 D1 DISTRICT COURT. 

In the Matter of the Drainage 1lssrssn~ent of Drainage District No. 60: 
State of Jo1ca, ex rel GCO!"{Je Cosson, Attorney Gencrar, r. E. J. llau&er, 

E. 11' . .lfcOrtlley and Jicnry Grovcrt, Jr., Members Roard of Supervl$OTB 
of BC11tOn County, Torca. and Ale.randrr R1tn110n, Cotmtv A~td:itor: 

ln the Matter of the La$t Will attd T(•stanLent of 0. J. I'Jricson, flereased, 
Sodt·a Vi Parish of Swrdcu, v. State of Iowa and W. 0. lJrown, T rea.s· 

url'r of State: 
R. F. G1·aeocr v. A. B. Noble: 
In r·e Estate of T. J. Mitchell; 
In re Estate Jeanette Sims: 

State of lotC'a, ex ret George Cosson, Attorney General, v. Oapltal a114 
Me1·c1wnts Olld Bankers Insttra11cc Company; 

In the Matter ot t11e Estate of Sarah Plumer: 
State O/ /orca v. F. R. Elutchi11son: 
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state uj /urea, c:r rcl George Co.~son, .1.ttorney General, v. The llcserve
11 { ,·rrz,lrl'ry Company: 

In tilt: Jlallf!r of the Estate of i\faruaret Garmoe • 
Ill the .lfattcr of the Estate ot Margaret M,cHugh/ 
In the JfCttle1· ot the Estate of BelleR. Hamilton; 
111 1·c Estntc of John 0. D voralc; 
In r c Estnte ot 1J enry Breen: 
ru rr Bstate of Elcto1·a E. Mvers; 
In rr Bstate of Harry Higgins; 
In rc, Estate of Sarah L. Utt; 
Slate ot !orca. ex rel Oeoroc Oouon., Attorney Gcnera.l, v. Joe~ Hoski.rta, 

rt al., Tr·ustces White's Labor Institute· 

Ida IJ. Wise-Smith v. Executive OotmciJ of the State of Iowa; 
a ccrgc ('. f,awrence v. C. 0. McOlaughry, Warden; 
Sura .lnn ~:;1to1·tall, et at .. v. Des Moines E lectric Co., Cit11 of D et M oines, 

cmrl P. E . • llarsh Cottstruetion Co., State of Iowa, Intervenor; 
L. CJ. :L'rout1nan v . M ilda Sn~ith, ct aJ.; 

Ella Powell. by T honLas Po1veu , her father and. next friend, v. The Boar<£ 
of Oont?·ol ot State l nstituttons of iowa, Wm. J . D k'con, Chairman of 
saM Board, a11d George Mogridge, M. D. , Super!.n t enctent; 

State ot Iowa, ex 1·ez George Casson, Attorney General o/ I owa, v. Iowa 
State Jftttuaz Automobile .Assn. of Grundy Cen ter, Iowa, E . .&.. Crart~, 
.V. H . Thielen. R. S. Taft ana Vernon H . W i l$on; 

/ n re Estate of Th011148 Wilson ; 
I n rc John Herrington Est<Jte; 
In rc Estate of Christian Peter8on ; 

Guy A. Broadie v. M. 0. Mack£n, Su1>erintendC1~t Inebriate H ospi tal. 

CASES PENDING IN SUPREME COURT. 

W. 0. Brown, State T reasurer, v. H attie N . Gulliforc£; 
J . • 1. Ualncs v. Boar<£ of Directors of Consolidat ed. I ndepenc£ent School 

District of Wright, Iowa: 
John Forbes. County Treasurer of Pocahontas County, Iowa, ana Pocahon· 

tns C'ou11tv, lou:a; 
'1'. E. Watters v. Anamosa-Oxford Junction LiUitt &: Power Oo., Eastern 

Towa 0011Solid.at ed Light &: Power Co. ; 
George Miller v. Marshall Count v, I owa; 
C. Ll. Payette, et al., v . wens S. R ice, et al. ; 
In t•e Tri~'lt tor Cll.a.titable and Public Uses um.der t he Last WUI of M az. 

D. Pcllwson, dec-eased,· 
Dan Coleman v. James Tierney, D eputy Game Warden ; 
W. C. Brown, Treasurer of St ate, v. Nels Peterson ; 
T. J. Du11ahoo v. Si m T. H uber; 
.<::tate ot Iowa v. Len Silka ; 
R!lrlingame v. H ardin C01tnt 'JI, et al. 
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. · Tllv Sl'PRE\IE COrtlT 0~· TIH~ t'~ITED STATES 
CASt:S r•E;o>OISO IS r. . 

t'rr~•t t'~t~U \'U.to,., rt oL "· A .. JJ. DvU . .Adtruniltrntor ; 
~ ~ .. ,.. tau oj A,.,.4 JlortJrt th c Aft.d~r~on. dcceu ed. n·u. 

'" thf' Jlottu ~t ,,.,.p·', e1 al l egaur• v. c. L. Han•o-n. Ad"''""· 
hrlmlntt P.li:obf*tli ,. utoft , " " · 
''"'''' .~101,. of tvfi.'G. t~ rel Stott Trto,,.rer: , 

J . C. Jl~ ~ekl"-' r. Joll'lt L. Blt(Jklv . .AvdUor of Stale. \\ orTen Gortt. low:o 

tndwttrlal comwd.t.tfonc-r: 
flwd .. tph /J<JVU ,__ ll' tlliool 11. B crrv. J ohn t:. 1/ow:<J, Do•·ld C. Moll. Boord 

of l'orolt ond ./. C. Snradtf'l: 
IN 1/t(' Jlollr-r of tltt Hltat~ of John Pt:tcrtOft., decw..ed. 

('ASES PENOINO IS U;o>ITED STAn:S DISTil iCT COURT. 

/Jan lrl 8 . l. wt<• v. I. /1. Mar.h V"glntetinu Co .• et ol.; 
Itt rr 7'o.cutiott Mi.uluippf Ul vtr POt.of'r CompOfts;; 
c k 

1 
~ 

1
, 

0
,.d 1 ,.1,,.,. others ..,, Jlto. A. . G.t,Atr arid E£ho. D. Ollcuun 

· (S;n ~utir .. in otflct toN. s. KetchuM and D. J. PolmtrJ, Chtrorcl Tllor..t. 

oror(lr t•outnt o~td J , H. flcndertO'ft. 

CASES PE:-I DISO IK UNITED STATES CIRCUI T 
COURT OF APPE-'LS. 

n eo. 1/amlft Brr!CIHg Cort~panv •· Chl<ogo. 110<:~ /llond d Patijlc Ra!h&or 

C<»npanv: 
T ltarArr 11. Polk CotHtiJI. ( / al. 

O FF ICIAL OPINIONS 

Furwnl t lpi uiun~ J:~·u•h•r,•,I lty tht' .\ lhll'llt',\ t:ru•·r11l fHr :-:1nt1' 
t HTit·ial~ f>uriuL: I!H.I 1111•1 l ~ttt:. 

'•:.'N.t.l \U\ 11Y ST\rl. '''~(_'!'\ un1 l1:1\•· to ntHu·h ~·nl lo a~t•port mndr 
,, f ... u•·t·t••·•liut: J:•·••· ·ral :.'..:t.~III I ,Jy "lul\\iH).t J'l lllli··ntihu uf u J•rd· 
JH"• ·d nm•'lltluwut awl a;:r(·•·•l to hr a JH't'\'iou>oe ~~~lh'rnl n~. 

""'"''ly. 
Sir: ( 11111 iu ,.,., .•. j , .. of ,\'OII r t'HtlllllUII i t•ntinu ur th•' :tOth iu~uuu. 

lf''lth·~liiiJ: fu 1..- ndvi ... r•tl ns I() '' hl'l lwr .nwr r't' J•nrt tundt.• to u 
~urrt.'t""\lin~ ~t·w•rul lhS(\IIlhly ~howin).:' puhlit"ntion uf n l'r'Oih).'W(f 

a1U('IHhn•·nt mloptrd nncl n~.tn'f'd to hy n t •r&•\'inu~ !:t'lh•rnl ns~mhh• 
must '"' llllllll•lltiente(l h~· '"" · ··nl or th o• ............ ,.~. of •tate .. 

~N'tiou ~ •. ;, ; upplr111C11t 10 JhP ""' '"· 1!11 :1. prmiolo" i11 part: 
· ' \\'ht•ru~\'<'r nny JH'OilOSi lion I() nuH•ntl the <.>nnst ilntion hu 

flU'"'" ' 1f1r [li' IICI'Ill O't•rmlol~· 111111 hN'n "'ft•rrt•.J to the nest 
~Uc(•t."<(\•linJt ) (·~islal nJ"f\ I lu' ,:OPt'tt' tnry nf :,latf• "hull ('IUl'W lh<! 
sam•• to ht• puhlishNI. one~ each wN•k. in two JWW~I>nJ)el'l! or 
((enr1·ul eireulntion in <'llch conf.!rPs.<iounl rlistri.·t in th~ stnk 
(Or the t illl!' I'I" Jnirt'<l h~• t hP POil<lillltioll; muJ pr<lOf Of tho• 
puhlirntion shnJJ be lllAllP hy the alfidn•·il• of lhc puhfi~hcn< 
thereof. ami <tll'h ntriclnviiR. with rlw rrr1iflcato• of tho seP•~ 
tory of stale of the srlc~lion of such ucw~pnpe!'il thl•fl'for. 
shall be tllcol in his office. rceor<lecl in u hook k~t>l for tbnt 
pnrt>O:<c. nntl pl-.."SI'l'\'1'11. nnol he shnll n•port 10 the follow
in~ lc~i<lntlltP hi• nf'lion in the premisN<." 

It will be obsrn····l thut tlw rnrmftl proof or puhlicstion. to
gether with lh~ cPrtilient<'. is filrrl in th•· office or the set>l"f'tttry 
or state, hut thr secretHry is re<tnire;l to mnke 11 report of hi• 
oct ions to thr lcf;:islaturc: il does not lllly !'lli<l rPJlOrt •hall he In 
the form of n certificate or under ,;(>AI. 

I am therefore of the opinion that the N' JIOrt in ljUCSLion Is 
110\ l"C'JUircd to contnin the """' or the secr,tnr.v or 8ll11C. No 
prejudice, however, could n-snlt hy ntlnching the 8<'nl to wirl re· 
port if it was rl csi rcd so to do. f{('>lpectfully •ubmiltcd, 

I":EORGF. C'O!!.-<clS, . 11/()rii'-Y Oeneral of l OJCll, 
.Jan uary 30, 1!)15. 

!los-. W. S. ALJ.t;s, Secretary 11{ Stnlt. 



,, I UHf ~ ltl~ l•l \1'l t:l f t1\'l"l ,_\Tlu' .._ ,.. I'• ~UII lutltfiO\.! 

1 ,,,-111 l;tl .,f ,~ ... 11,,11 lf,Utl 4>t JI•,J '" l UIHIIIIII•""t' ttU t·rt~lt•nti;t) .. 
,.,, ,,,,, J , .. cuu I" ""''lou ,lnrwLt rir ... t h.tlf .. r .......... , .... 

'II I tiUI "' r .... · 1•1 uf \ullr l"f1f11011111i•·····flll uf tlu- 11th in· 
•luHt, r11Jw•lll'.! H·rl l fh·tll~" .. hu\\1111.!' thru .Julur 'l l,utdl,\" ,,a .. M'l~te-tl 
... "ot'llltllll' rrftlll II•• 1t•utll .Ji .. lri· t l·y 11 •• ~ t'HIIII11itlt•t• fJII t•r,-th•utm.l~. 

1:u•l fl 1, 1r )1,.11 ,, \\ 1 1 ront "''"' ""'•th••l It,\ tht •·orutulfl•••• nne~ 
·~··htlrll ... ""' --·· ra.tl ·r ,,...,"' lh•• nuri:'..4·H~IU11 tli~~otrH'1 Ytut rt'"fllh~l 
lo 1~ ,11 h 1,....,1 '"'" ltJI"I' iu ,,, '' nl thh f:tl'l it \\ullltl 1M• lt•.,."'ftl fttt 

\Uif A., uUdJiur uf .. llllt fo 1'"11•" \\olrrtmt,. fur 11h' tit't futlr nr 
lht·•r ... ul~n•~ lu• lltt• :oo.~ .... , .. u wm lf4·tt•t: lwl•l 

It 1,. th•· llnltiHII! Hf thi"" th•tlflrluwut that tl11 .... ·uatur.. hnlt1ill!! 
tl • t••rlrfi··:•1•• 11 ( •lt·,·liuu nwl " ·n 1t'11 hy rlw Nllntuittt·~· uu ,•n•den· 
,,,,J.., .,,., t·lllitlt•tl tn rt•t•t·h·· l'f"IUIIH'II"katiflrt f•lr IIW n ...... lmlf or th~ 
......... 1un, ""'1 tlm1 )''u "i11 thi'i"t'f"r(' lw· nu1horit.•·~l to l~ll(\ war-
ffiltiiC a·~·urduu:h Yunr.: ''r.' 1ruly 

C;J t!Uf.r ' ·.-...... ,.,. .lfl;,rllfll flnfl r a/. 

f·'··l•ntan 1~ t•q•, 
Jln' ·r'"'" ' ~,.,,,, , .,,(,/()r ,4 Ntnlt 

Xr.11. 1'111:>. rt:t< uu 111 ~111.11 .· 1-:tllll'r oiTi<••• 11111,\ Ill' ttlHtli•h!'tl hy tht 
l··•wdu1Urt• m· tilt• f'WUJII'U~uliou t:luuu~··cl hy 111111 hody. 

XtN I 8111 in rl' f'ifll or ~·our rntlllllltni~tttimt nr tht· t:m. in· 
•IUnt Ill \\llh'h _,·un !~~.Uhnut lilt' (OJI0\\111)1 t&Ut~tiOth 

• I f, it in th• 1""'"' nr th•• l'""''lll jlt'tll'ral as.ymhly 
tu at\tuh .. '.J thf" t•lfi•-t" ur toolah· hlltth·r ttut1 ~httt• prtllt('rf 

'' :! t'.IU tllf' t"Uiflh.HUt•IU'i Of f•iTIWr Of Mitl offie('"IO: he l"e

o(otn,f .luriucr th• l"'rtntl or tinl<' t'nr \\ hll•h tho• holtlers of 
~id nflin"'i hft.\t' ltt·t•ll t•h~·tNI!'' 

Uo•plyl11g to ~nur O!'<t •tllf"'tiou, inR<HIU<'h "" thl' nfTiC('S in 

'l'"· ... ttuu ''r"· mn ''UII-11Jiutiunal HtTi<·ts, it i"l \\ltluu tlw pow~r of 
•Itt ~f•flf•l ,,\ o .... c-f•mt.l) tu whuli'"h th~ nffic4'o( nf ~1R1t' hintlrr anti 
-.tHit pruitf"r 

lit· pi~ tnt: hi ~OUr ""'Olio( I'Jll"'tiou. it j, runol8tnPIII8l that unlos.~ 
tht'r•• , .. R r·ono;rtitutlnna1 pre\\ i"inn n~IRtilltc tn tlu} N)lllJWnsatiou 
••f hft'w•·~ 11h~r. '" 11t1thma.: in tht· law "~ JH"\'\'t'Ut f'itlwr an iu{·rea'ie 
oro .tc.,.n·l\M' iu tht• t'lilllllt'll~tiou IT('~i•·•••l h) A fHthlic offieer. 

In ua.\ •·IHUittn 11 '' "·niuu tho.. I"''-'• I" ••I 1111, .- Prtt.l ""'~l·•t•h 
(t. thanltt"' tl.,~ t'(lllll~·ll-...tlllf·~ •• u .. "t .. l f•·r ' ... '-.I f .. I r \\Hfk 

ul er th r tb•· ">hUt• lurlflt·r ur "hi h.\ prualt·r t 1 .,,u,..,..- :h.. " ... 
not r- t. r to ..... •rnn· .... nlrt·ad~ twrtntmt·tl ' uu.-, ,,.r, tntt\ 

.I pril II. I'll;, 
II"' II. t ' u,,,i, //,,. .. , t'~mllh,, . 

J..,,....,a t·uw:.YI""''u'tk t u)U·•~ ... ,TI••' \\hit !\I" u• llt~ar· .l!\1' 

C't)lriPFS .... \TIH' - F:nti tlt·tl to twu d•·rh.._ lfl nd,litum to tfqmt~ 

ut '!lll&r,\ nr -i.I ,IHWI o•nt·h 

!'oliN Ynu (•ltll ltltt•fttiull fU lht• l1•tlPI' uf tiH' 1r,·;t!oiUt"t•r t,f ..,fHtt 

adrlre~ctl to ~~-~u of cluk .\ J,ril 2d, urul pt"llpuund tht' 'i1"""hon n~ 
to 1\bt'tllt'r or 11111 unolt·r tlw ht\\'s of th•• •Into· &1111 tl11• n•·IJ! nuol 
t't1ilt1lutiun"' u( 1ht• f•..,t -.•c•ut•rnl a.·~ . ..,(lml•l.'· ~on Rrt' t'fltitlt"'tl tt.t mor-• 

tb.ao on~ t•lrrk Hi ~our dt\IMrfrm·ut nud ~hl'fh,·r ur '"'t sn 8Jl• 

Jlr'Opnatiou for th•· t·omrwu....aUt)ll of fl1fltt• tlutu lllh ,.f,•rk """"' 
uuode b) til~ h"l <:~r ... rul s-~tohl~ 

fl) s.-cuon :1 M dtupter I' Hi u( thr n•·h u( tho• thort~ -tlft b t:t'D· 

•·r•l a.~onhl) it ;, (ltO\'I!h~l,-

''1'b~ l'Vlllllli~-iOuer 01' the bllt<'IIU (If (nhtu• •lnll•th·s HhOII 
tCI'oivr 11 l<lllnry uf •·i~hto•rn hundr••d olollhl'M ( $1 ,1ll1(1) lH't' nu· 
DUIU 1111d Rhnll Ve IIIIOW{'(( II fl~f)ltl) Ill 8 Nlldl'), M lifH·••u 
buodreol dollaMI ( '1.500 ) P"' annum pllyt•l•lt• tuunthl) ; h·· 
-ball al...-o l>t• •IIIO\\t'lllhn-., .11 fa..tur;. iu,..,.,.,.,,..., , ,.,. uf whotn 

&hall ~ a \\Otoao at a Mlary of ott~• lltlrulr"l •lull•n. $1011' 
(K'r l)louth t·ft•·h ''"' 11{fo ~ rltrl at " .,.fan u( oono• thuU.WUtl 
I 1.0110 flt'r IUliiUIII " • 

lly JOint """"holtOII ~0. l:i il ill pi'U\ ttf1·ol 

.. rotil .Jul.'· I, JIH.jt tt. • ~ numht•r of t'IIIJ'Itl)+'~ (nr tilt) vnri· 
our ofl'ic~~ aL lh<' lk'BL of I!OVt•rtuJtt'lll , ttlllc ., oth!'nd,... r•ro
nlled by law, tiball ul uo ti111~ o•'<t't'I.'O tlo•• ntunher nom .... t hen·· 
in, llJld th~ir ~om1wn...ation •hall I>P •monut~ h~rPorl fixed 

•• For I b., lou n-an or tal~ or .<lali•lit'>O. (jl)f• ~l··rk Am] •tat· 
istio-i1111 ttl a Nllary or not 111 t·~rl'l'ol "l,llllO" 

l.ly le('lion 1 of rhAI>II'r :J:!I of thl' at·t• ur tht• tlurty-llfth gNt• 

•tal ~mhly it ,. provided,-
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"There is hereby appropriated out of any mouc,v in the 
state trea.<>UQ', not otherwiS<' approp.riated , an amount sui. 
fh·icnt to pay the salaries of the 1·m·io11s offi('CI·s, who.<;c salari<s 
arc fixed by law, for a term of two year-:;, cuding .Juuc 30, 
191:), and payable ft·om the state treasury, and the auditor of 
state shall draw wanants therefor in favor oC the offic·er·s en. 
titled thereto, in monthly installments. when not othcrwilie 
provided by law. 

"To the office of the bureau of labor statistics. for thr 
period ending Juuc 30, 1915, as per joint r~olutiou Xo. 15, the 
sum of two thousand dollars ($2.000.00) . • , 

Construing all or these provisions together· it would -.e('ll} that 
section 1 of chnpter 321 was intended to provide rompcnsnt.ion for 
the labor commissioner , his deputy and the <>ffice clerk Jwovided 
for in and whose snlar.v was fi~ed by section 3 of clwpt<•r· Hl6 of 
the thirty-fifth general assembly, and section 2 of chapter 321 
is intended to provide an appropriation for the clerk and stat
i tician authorized to be employetl by joint l'CSOlution 1'\o. 15. 
lienee it would s<.'em clear that you wouJd bf' cntitlt·d to twn 
clerks in addition to the deputy at a salal'y of $1.000 cwch per 
year. R espectfully submitted, 

G~ORGE Coswx, Attornry General. 
April 14, 1915. 

lloN. A. L. URICK, rt:nnmissioncr of LabCfr. 

BOARD OF CONTROL.-IIas authority to operate fann, to employ a 
manager, to work prisoners of either penitentiary or reforma
tor y under the immediate charge of guard sent out b~· 

warden, but general work shall be under the supervision of 
general manager employed by board of t•ontrol. 

GENTLEMEN: I am in receipt of your communic·ation of the 
22d instant dir<'cting attention to the tract of land purchased 
pursuant to tbo provisions of chapter 17, acts o.f the thirty-firth 
general assembly, authorizing the u sc of the millage tax, amoog 
other purposes, for tl1e pnrpose of a district custodial fa t'In, and 
requesting to be advised as to whether you arc authorized to em
ploy a super·intentlent or manag<.'r, purchase the equipment, e;tah 
lish n <'amp of prisoners from the penitentiary or reformatory. 
and if so, who shall have jtll'isdiction thereof and from what 
funds the same shall be paid. 

OPI~lO~S A='iU LI!:TTI<;Lt::l 

In an official opinion given your board untl<'r date of Beptem
ber 15, 1913, I held that you wc•n• nuthm·iz<'cl to pun·haM· the 
farm in question and that .from the usc o£ the milln"'c tax '• von 
may secure the services of n forcmau or manager for the ~ur
pose of establishing and maintaining industries at one or more 
of the institutions in question.' 1 

It follows from the provisions of chapter 17, nets of the th irty
fifth general assembly, that you haYe general jurisdiction and 
supervic;ion over the land in qu<.'stion. You arc authorized under 
the provisions of chapter 134, acts of the thirty-fifth ~eneral as
sembly, to employ the prisoners from either the penitentiary or 
reformatory upon any public works. Inasmuch as this farm is 
now owned by the state you may employ the prisoners from either 
institution to work upon the farm and establish a camp. from either 
of said institutions. A like authority is given to the board of 
control in House File No. 628. This law provides in part that 
''The board of control is hereby authorized and empowered to 
establ isll such industries as it may deem advisable at said peni
tentiary, and at said reformatory and at or in co1mectum with 
any of the penal, reformatory OL' other institutions under its juris
diction, and the inmate!'; mny render service as herein limited and 
defined at or away from any of Raid inc;titutions with tho coo
sent of said board of control,, so that this farm may be operated 
in connection with either the reformatory or penitentiary. The 
bill in question contained a publication clause. 

Wllile the general supervision and control of the farm is under 
the jurisdiction of the board of contt·ol , the prisoners themselves 
will be under the immediate charge of a guard sent out by the 
warden of one of the penal jnstitutions. 

Summarizing, I hold that you l1nvc authority to operate th·~ 
farm, to employ a general managc>r, that you have jmisdiction 
over the farm; that a prison camp may be t'stnblished from 
either of the penal institutions; lhnt the farm may, if you de
sire, be operated in con nection with either of the penal institu
tions; t hat· the prisoners so working shall be 11 nder the imme
diate charge of a gnard sent out by t he warden o( oue of the 
institutions, but the general work at t he fat·m shal l all he under 
the super vision of the general manager or· superintendent em
ployed by yon. Respectfully submitted, 

GEORGE ('os,;;oN, Attm·nry General. 
April 23, 1915. 
lloNOR.\BT.E BoARD oF CoxTROL, of State I nstitutums. 



6 REPOBT 0 1•' ,\TTOH:-.l i;;Y C ~:-:!.:HAL 

HT.\TL PRI~Tut-Ftl s \\'m·t, at·ltHill,\· perfor ull'd to 111' pa id ut 
r ille'' pl't•-;~·rilH•d 111 Ia\\ nt tiull' \\lll'k \\as Jtt• r l'oi'IIH·tl. 

Sm : am in l't•ct·ipt of _\'IIIII' ('!lllllllllllit•atinll or tht· I tth iii')IUI}\ 
pncl()~in~ a lt-tt<•r ft'llllt tht• .... tall' pl'intt.,l' . Holtc•1·t ll t•lldt•I'MHI, in 
wh..id1 l~t• dirt•l'ts nllo•Htiotl lu tlw fad thul ll oll'-4' Fill· :\n. 63i, 
ucts of thP thit·ty--.ixth gt•ut•tal "''''lllhl,v. pn'l>nihing "'''' l'Hir'l tt 
be pnid fo r printiu~ ht•t·nttlt' t•ITt••·l i \'c on tht• lOth instaut: that 
be i,;, tlwrefon•. in doubt ao.; to wl11•t ht ,. tlw old m· tl11• Ill'\\ ratt•, 
apply to work ou hantl a11d not t•umph·H' at this t i II•'. 

T am of the opin inn that 1111 n t' t lw work at'lua I h pt•J· l'm·nH·tl np 
to thl' tiull' Jl ou<;t' Fill· :\n. G:r; h,.,.nllll' .. trPctin· "'hnnltl ht· paid 
for at. tile: t·atrs Jll'l's(•rilwd in till' law at. tlw ti uw tht• wm·k wa11 
HC(Ufll)y perl'tH11H'fl , tt1Hl 'ill lllll<'ll of the work as i-. pnformt•tl 
thcn•o ftrr s hould h<' pa i•l for at the 11('\\' mt l'. It nHt) not ht· 
possihl r to 11111kr thr S<'[Hli'HI ion with stric>t <h't'lll'ac·y , hut th<'rt• 
is no rc•no.;nn why u clos<' npp•·oxin1at ion alon~ tlw litH'S lum~in 
inniC'ntrd llllt)' not be madl'. Yon 1·s ' 'et·y trnly, 

( }~utu.l:. ( 'o,...,..;oN . Llf toruf!J Orur.rtJI. 
~fO,\' 12. 1915. 
!IO~. \\'. S. ,\ J.Lfo . ~. Srt rr lary of ,...:tnlt. 

EXEct 'l'tV t-.: ( 'uUNC'II.-~t·<·tiou I ~ of !!C'ltera l appt·upl'iation hill 
giv<'s ample nuthot·ity to t•x prll(l $11. "00 on l'<'pnir'i to C'llpitol. 
:\ol mandate howe\t•r. 

Gr.~TLMtE~: T lllll in l't'C 'l•i pt of the t'<lllllll Un it·at ion of y~tur 

S<'Cretary 11111ler clutt• of th<' :-111 instant in whi•·h you ndvi .... c· that 
in the ~nera I appropriu t ion hill wdion }, c·ont a in-. 1 hc• following 
paragraph: 

"'J'hCrC' II'\ h(•l'('hy H(lJH'OprialPtl t!Jc Slllll of $11.H00 tn bo• 
expended und<'r th<' clirrc·t ion of the eX<'l·utivC' c•ouncil u~ 

recommended by joiut committee undct· date of Apl'il 2, 
1915." 

YOll rcqu<'st. an orHn1on ns to wh<'th£>1' or not tllis npprOil'i&· 

tion is a. sufficient approvn1 nf the report of tlu• '~ JH'c·iul I'Oill· 

mittee on improvemrntq awl t't'JHlit·s to tlw ,_tntr c•npitnl sn that 
the 1·c•port may lw authos·ity fo t· ot· a mHIHlntl' to tlw t•xc·c·nti\e 
<'Ouncil to carry oul th<' t·ecomtuPwlatious c•outailll'd iu suit! re· 
port. 

i 

In 1."·'' ll(ltllit~ll thP appt·••pl'ial ion i .... ,llltplo• aut ltm·ih fot· tht• 
1 \ 1'1'1111\'t• l'lllllll'tl In I'X)ll'lld tho• s11111 11· ~1 1 Sill} I 11 1· • , • I ., • 11111 1'1' It' I ll'l't'-
ll~lll '." ti lt' ~'\I'CIItin• l'tllllll·il <llld ill h<ll'lllllJl,\ \\ith thl' I'I' )JOl'' 

ol -.nHI ~JH'I'lill 1'011llllillt·c 1111 iiiiJll'll\'t'lllt'lll-. and l'l'llllll's I ll t!J,• 
state· t'HIHlul. hnt that tlw '<lllh' dn"' uot :tlllolllll to n mundatr. 
I sho~tlc~ add.' hoW"\'!' I'. I ha 1 sult·t• 1 he• lt•gisla 1 nt·c• llliHic· t lw a p-
JII'OJH'tH 11011 1 t was .. ,. ·, , lc·11 t 1 ,. · t 1 1 1 · 1 · · · • . Ill t'lll t't 1 lilt &Ill II JI(ll 'lll'l'lllf1011 
1\0III Id ,,.. I'XI •I'lHl<·cl 'h I ' I' tl 1 ,. I . . . · ' ' H' l'l'llls II I ll• appl'llJII'lllt IIIII, IO).!t'fhl't' 

·' 11 h t he• s·rpoJ't ,,r tl11· ''otnlltit ll't' Ut•,JH't·t full.v .... ulunittt•d. 

I ;l:llttta: C ·., .. ,."" • • l llor11ry Utntra/ . 

Ho\nn OF At' DlT.-f' IH illls ol' assistant \'C'Ir t•it llli'Y ~ lll').!I'Oil 'i filrd 
suhsl'tpll' nt to .\ pl'il 1 :i. 1 !l l .i. with nppt'll\'fll a-. l'l.'qui l't' d hy 
Tl. J.' GO:l :Wth fl A., o.;hould lw pnicl. 

Ot :"TI £.).11::~: I am in n•c·l'ipt nr _\'0\11' ('Olll lllllll ic·nt ion of tht' 
2!)th ultimo l'equt• ling Hll opin ion lls tn \\ lu• thc·t· thr hoa t·d of 
uudit \\ill br• justifi('(l in 8 f •jl i'O\ in~ duillh filt•tl \\it h thl' :-iC'('I'~hll'\' 
of t ltc• c•xct'lltin~ comu·il suhwqtwnt to April 1 ;;, 1 !11 :i. for SC'n:
;cc·~ und i'xpcn~e<: of as<;istant \'f'lt•t·inury surj!t'lllls in c·onnt>etion 
with the quarantine HIHI cll'si!·Jwtion of stock nfl't•ctl'll with thr 
foot uncl mouth rliSI'HSr. uncli'J• llw p mvil>ion~ of llou!)e 1-"il<' 60!3 
of I lw t h i 1·t~·-sixth gcnrra I uswmhly. 

Src·t ion :! of said art proYitll'-. iu Jllll't : 

"Any )ll'l"''OJJ who hns l'f'llllt·r·pd OJ' who shnll hrr<'after 
r<'nd (•r c;ervi\·r (II' incur <•xru'll'«' nt 1 ht• rrqlll''t" of t h£> shtte 
\'t' fe>rinnrian in ('(lfliiC'I' ti rln with thr qn8 1'1l111illl', c•n r·t•, tlt•-.trnc-
1 in11. ot· hm·ial of thP sto<'l\ in any cli-.t rid-. tmth•r quut'llllt inc 
l'ot· thC' disc>a<:C' hCI'Pill t•t•ft'I'I'Ptl tn, IIHl,V fil ,, with tltt' lil'<·retary 

of I hr execnti \'1' ('OUJI<·il n \'l't·ifit•d null it<'mir.rd s tntcrneut ~f 
his clr~ im fol' ~UC'h st•t·vit•rs and Pxpcnsrs, which s t nt rmen ts 
sltnll bear the J)CI'SOIIUI HpJll'OVH I of IIW ~o. lllir' Vt'll'l' inal'ion 
and of !he zu' 1'.~0its (ttl' nllfl 011 fll't Olin/ oj' whmn. !Writ srre
iN•s II'CI'I' rendrrul. t•xc·t•pt that t• luims fil<'d u11dc•r the pr·o
' i-.ions ot' thi<> sN·t ion tu·iot· to .\pril 1:>. 1!11:>, Ahall not he 
r<'quirrc1 to hNll' !ht' l'tlllnr'''IIIC'Ill of th P P<'I'MIII or p<'r,.;On'l 
for nnr1 rm acrounl of \\hom -.uc·h M•rvicr .... \\'C'I'(.' l'('lldC'r<.>d. ·• 
Ct<'. 
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Said net IIH•n r·1•qu ir<'s in !.!Pnrr·al and posit i\'1'' tc•rllls that aU 
vt•rified claims for st·r·vi<'rs r·PndrrNI coni a in tlt r pt•r·sonal ap. 
provnl of the state vctcr·imll'i<Hl , Hml in add ition thcrrto the ap. 
provnl of the per"!'<OII for nnd on ac:count of ":hom snch services 
were r·C'mlcred, will1 the one excrpt1on that tins shall uot be t'll· 

qnircd j( t.hc claims nrc fil ed under this act prior to Apt·il 15, 

1915. 
It follows then that if the claims are fi1ctl subseq uent to April 

15 1915. rcgardlE>ss o( what wr may t h ink of tiH' nch·isabilily or 
th~ provisions of the act, the statute must br compli ed with, 
an d that such claims must ronlnio hoth the approval of the statl' 
veterinarian a nd the person for and on account of whom suclt 
services wer e rendered. Respectfully suh1~ itted, 

GEOROE Cos.c;oN. Attornry General of l oll.'a. 

Jnue 2, 1915. 
STATE BOARD OF .AUDIT. 

BOARD OF CoNTROL--VASF.CTO~tv LAW.-Law pa<;sed by 36th G. A. 
is constitutional nlthough it d ocs appl,v only to pet"!'<OilS con· 

fined in the insaue hospihlis. 

GENTLEMEN: I am in receipt of your commnnica.tiOJl of the 
21st ultimo directing attention t o the act pHs>ied hy the thirty
sixth general assemiJly repealin~ chapter 19~B. t itle 12 of the 
supplement to the co<lc 1913, and enarting a substitute tht-re
for and directing my attent ion to the fact that the law cloes not 
ap;ly generally but to persons (·onfineil in the insane hospital. 

As a aeneral rule ofl'icet·s should assume the consti t utionnlity of 
a Jaw ~ess it ap;ears clcad y unconstitutional. This law is a 
repeal ot the ohl law which waH rather drastic au<.l comp.uls~r)' 
in its fonn, and provides for n o rnore than a met·e authortz~no~ 
to pedorm the operation of vasectomy in t he ~vc1~t that 1t u 
fouud to be in the interest of the patient; provided further 
thut the husband or wire, it the patient is a marrird pe~on. 
shall consent in writing ; or if an unmarried pNson, th<" wr1tten 

1·0nS<'nt or the parent, guardian or n ext of kin. if any theN' ~ 
within this state, shull be obtained. 

It is not at all improbable that the superintrn<lent autl medical 
staff would have the authority to perform t.he opet·ation under 
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'-lll'h <·i r ,·unlslanrt·s without an~· law, hut it wtt.s thnn;,!hl \WI\ 

to rnud a st<ltntt• so as to fnrnixh a complrtr pl'otcction to thr 
ufl'ict'rs in tlH' l nnt thL')' fo1111d it iHlYi"lal>le to pe>rform tlw oper·a. 
tion. Rel-ll)Cctfully submitted, 

GEOilr.E co~so~ . Attorney Uenet'al of Iowa. 
.July 1, 191!i. 

ll uN"OtUBLE BoARD or l'ONTROr, OF ST.I.TE IxsTrTGTION~. 

Bo.um oF Aunr·r-AUDITOR OF S·r.\'l'&-\Vhcn extra help is pl'ovitled 
hy s tatut e aud salary fixed hy the legislntm·e, or t'ornmrss1on 
dP~ignatrd to fix: such salary, claim neeu 110t be atlllitcd by 
hom·cl o[ audit. 

Hw: 1 am in receipt of your commllll:ication of the 29th ultimo 
l'<'questin!:t an official opinion as to the payment of the salaries 
of extra hel p in var·ions offjccs in the even t that the amount or 
!'\llla t·y i.~ not exprPssly dt>signated in the statute; that is to sa~·. 

)'C>Il r equest on opiuion whetl1cr or uot in such £>vent the claim 
may he submitted t1ircetly to you, ot· whether it must pass through 
111(' bonn] of audit. 

I am ot' tlte opinion that wherever a particular employment 
is desi~natcu by stat ute. includi11g reference in the omnibus bill, 
:111d the sa lal'Y ls al so fixerl hy the legislature, Ol' some officer, 
ltmml or commissiou is expressly d esignated with authority to 
tLx th(' salary Ol' compensation, the claim for services need not go 
to the board of a udit bnt may be submitted directly to the auclitor 
of state. 

]u the evf>nt. howcwr, that the c0111pensation is n~t uesig
natecl hy the legi"l11tn1'e. 1101' the salar·y fixed by the legislatut·e 
o1· lt,r 'lotnc hoard. offict't' or· commis.'lion d esign ate(l by the leg
ixlat ut·c to fix the sallli'.V 01· compensation, but the statute merely 
authorizes some tlt;opartnlcnt or officcJ· to employ hel p and pay 
for the same out of a conti ngent fund Ol' otbct· revenues of the 
:<tate. such cla ims shonld be submitted to the board of nudit. 

·1 a m fntthcr of tlw opinion thnt whel·cve1· the stntnt<' Huth
OI"izt•f< t hr <'lllplnylW' lll of s(•t•vic<''l and tlrl' ll'gilllatnrl' fixrs th•' 
~>ulary, or dc•si~nat<'s some ofl'i<•t'l' or commissiou antl gj \•cs t lrf•nl 

expr·t·Ss autho1·ity to fix t lw Halary, the compensation or iH-t1UI'.Y 

thus fixed by the officer,. board ot· commi&sion expressly author-
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izetl tt• lh ... tlar> ttr t'IIIIJ(I•'II~Jil•HI , 111ay 11111 lw r••\lf'\\•··1 hy thf" 
}l(,l:lrtJ of dllll1 t. hut tltu t tlw r•'"'~l'oll,ll•dil\ 111 '"''h ··~'"' d•·\oht" 
UfWJII tluo l••lll"'lutllr•• and tt••· otTj•·•·r. ltt•ttrd HI" t•uuuui ...... inu tlt• ... Jg. 
lllited In th•• J~·~•,lu tur.• tu ti\ ,u,•la •'iiiii JU'ti'"IIH•II 

· Ht· .. Jwdrull.' .. ut.uu tt•••l. 

titJ•If•.t ( 11 ...... ,, llt,,r,,, r;,mrt~l of lou-a. 
,\UIClhl i, J'IJ .·, 

11 0 ' FH"I< :-; ~Ill\\, . l•••lol11r .,f :•tatr 

CoD•. t:utTnR. ~\I \K\ tfpiulflu "' tu llw '111nr~ hl II(' tu•id t'hai 
S Wile•U\ 

~IN I 1un iu ,,.,. ••. ipl ,.r ~uur '"'IIHIIIU IIJt•o.ttaon uf tht· :,?:Jt) iu ... tant 
an whif•h ~uu t•eu·l• .... •· hill til•·•l I·~ C'harlt" !"' \Vilt·n\ fnr :t.!.U.J fl. iL 
lwro" c•lamwd tllltl llll" Ullt••unt n·ruuin, tllh' JHin.uaul to tht' IJI'1)o. 
u'<iOil3 of ;,.~·lot•ll :!21 j S uJ•I'le·ool!'ootlll SUJtpl~me'lll. l!IHi. th<> sam~ 
bt'llll! llou,..• Fll1• I IU nr th1• thirt~ ,;,rio ~:<'lll'rHI ""'rmbly. 

In your J;•tl•·r .1o1u ••nil attrntiou tn thr ft•rt thnt the ottnrnry 
(t'Cnernl "'"' ~tlfi•·iolly ouh ''I'll thut ('hnrh·~ ~. \\' ileox wa• ,)i,. 
e·hal').."" l lllj •·oJr rtlitor hy tho• sUJH"<'oote toflnrt 011 the 14th olay 
or .Ju ly. Yuu, tl•rn·fnt·r. ~~~· elirN'Ii~u nr thr ~ourl. rNJU~St ~" 
upinion lUI l•> t he• dut,\ o( th•• •·hirf justir~ with rrfrrNlo·e to the 
•·rr'lifleation ur t lw bil l Ale·ol h\' ('luu·k• S. \\'i h·ox in the su no of 
~~~ . . 

C'llll['lf•t' I or thf· ll!' t~ or thr l hirty.fifth j!t'llf l,ll IIAAI'IIIlJI)'. which 
providt..- for till' f fllll)li linl( or llh' 111'1" or 0 ~:cnrro l nnture or l lol• 
lh irty·thiMI, thirty-fourth 01111 thirt.•··lifth l((•rwral IIS.«"mblies. 1md 
thr Ia\\• "' thry "JIJ'f3r in the· Hupph·ro~c•nt '" lht• ('odl•. 1007. also 
JlNWiil('-0 that lh<• cnnllolilte•t· Kholl e•l••o·t ;:<1111<' t'<liiiJI<'IPn l 011d $llit· 
able JWI'tiOn o• <'<litor, a11d that "ill ,.,.,~ of ne•gii'Ct or inability lu 
Att On th~ JlRI'l Of flU' ._JitOr, .. uioJ ('OIUmittN' 11111)' tli>~eloarc:tc him 
und ~11'('1 anotbrr in hi• Nte•uel. 0

' 

~·tio11 2'24-j of th1• ~upplt·IIC~utol Supplru1e•ut. Jttl,j, pro,·irlH 
in port: 

"Tb~ 5\IJIN·lll<' t·OUrt abaJI he .sul>.titute~l fur thP eoot sup
pl~llll'lll •ur<•n•i,in~t r<lmmille'<' OJlpointt•l uu.l<•r thl' anthority 
or e•h&Jtle'r OIIC' 11f tho• Uo•t, o( tllf' lhirt~ .fifth J:''lh•r.eJ BS. .... IUbly 
f\Otl tht· t'thtur llh•f\·ut t•ltu .. ·u n_, pnnitlt"il llh'rt·iu. :-.hall Ull· 

eh•r 'll)l<'r\ i'i011 o r toa ieJ e•HUI1, llitJ tht• 'liJirCUlt' C()U rt l'l'pOrltr 
in thr p~pnrat ioll uf »~tiel ' "I'J;le·uarntal supplemtnt Cor 191!\." 
~I e. 

II 

11 (ulhm .. tit• l't•futt . llt.U .til •I lhl , ... \\ 1 I ol lltl .• utltutil~ )!I\ I' ll 

a• tlw , . .,, ... '11J1pl. tw t•l .. equ-• \ ''11•1.: •• •ttttlltlk•• " ·' •h·· rlnrty·liflh 
t-'• llt"fol l ll''' wt.l\ 1\H''I l lollt .. l• rrt ,, '" olltd l tllt••r.·-... Ill lh·· '11(•r"l'lllt' 

t·uurl ,,f lu\\ .t 

) lr \\'tl''h\ t .. · lu~.: tli~·hn rt.n••l fur •·.Ht~· It,\ ur..lt•r ••f llu' :-llllrt•nw 
, ... un of lo\Ht ou 1lw 14tll ,f,t~ Hf .Jul.' Hlhl ,.n t~l. tlw ''"rk rt•u. 
,ft'r. tl I•~ llu• "tiel C'ltttrlt•.., :' \\.llt'H\, ··t'kl•• t·tlllur l't·lll~ p~thl for 
i·~ tlw ,tah· .. I JUU uf 11it• HI•IIWHI that IJt·ltlwr tht• chit~£ ju~ti\"t' 

110r 1111,. nth• r tut•Jul"·r ut t }u• •'ifllr1 h~· nnlt· r of tlw tourt ,houl«< 
•·~11if~ tin• loill pro •t'lll ,J h,\' th• '""'I ('hnrJ,.._ S \\'ilt·O,, suel 
\ h81 tJW 'It lilt" ,JauU)tl IIC11 It-t RIIU\\t 11 IUitl (Utul h' lht• ""tRh' Hf 

lh\\ u.. Ut''P''"' full~ ,ul•nuth"t1 

l;t•utt;J ,., ....,,,., , . fll,wurrl (;llffrOI of / ()H•a. 

l)cotobt·r I I!! I;,, 
,.,, Till llu\ceMHHf !'IIII I' ·II•TU t: II •IR\t't K Dt:f»F.ll. 

(, l ~tllll>ii t'tll \TI F1111., llt"•rriptinn or two tl!'rict':l 1:ivrn nnd 
o•Kt•h olt•l'lnr<'d l!llmhli11g. 

StR: I "'" in re'f'o•ipt nl' ,\'nUr t•ntnnnn>i~ation o£ !hi' 23d in· 
>hlut 111 "hi..ta ~·ou tlt•luil lin• nnllll'e' of ~tam~• totwrated nl the 
e•ouut,l fsi!'l< in l.y"n nucl ('lnrkn.,•w rounti("<, nud upon this 8lale· 
lnt•nt o r flirt you rt'e jUI'KI In hr uclvisNl 8H to whrtlh'r or not such 
·~brlllt' UM wa• flprrntNI In 1•itlr•t· or both instnncl'!l congtitut rs 
t•nmhlinl(. At lhr C'hirkn~w f'lltlllly rnir ,YOU oay: 

" liniN• ;, '' J>lllt Corn> nr tublr on whieh thr~ Rl'e cir<!les 
or ~I"''' Th•' pt•MCOn "i•hin~o: le' pia~· th•• !<"IIIli<' pays ten 
N•ut ... fHr n fht• N•nl pork8l:tl c\f J!UI11. 1-'nr tlli~ C(ln~iilerat-ion 

lw ~:e•t' tlm·e• rH.,k•. If tlwy 1'0\1'1' thr <·irtl,.. or 8J>otll 011 thn 
tnl•l•• or plntfm·na. th• nnrulh•r i11 till' • I'"' or ci~le en titlf'fl 
th•• pln~·er to r.•rtnm tuo•l\•lulluli'e of n \'lllur rroon tNt eentll 
111 ' """" thftn one• clullar. llrt'<ll\lin~t In how lucky t h~ thrower 
i~. Tlw J•laH·r Hl\111~·~ l'f••e•hf'OI hi, fiv~ e~nt paclcol!e or b'\liO 

f<. r hi., 1c 11 e·rut>t 1111el lw onay N'ffi,·r llll'rthaodilK' to the 
uhn• •>f nrw <lollnr nr 11101'1' )J<'!;idt"'." 

.\t tlw Lyo11 rn11nl\ rnir ~·011 ~<~~y: 

.. 1'h~ 1"'""'111 "i'hictl( to J>lfty thr devil'e as run at tbe Lyon 
~011111 )' fAir hOIII!ht a fiv~ rrn t l~ad peol'il tor tweoty. fl>'e 
e•••nt'!. With thi• Jrrueil h~ t.tOI oor rhan~. ol whieb the ~· 
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hihit aii<II'IH·d. ~h. ~~7:!4 . is n t i1·kt-t. aud wa.., lll·l uall~· usl'tl in 
pin.' iu~ thr 1l1'\'i1·1'. Jt'm· '''"''r~· twrnty-fiw <'Pttls '' lliPh tlw 
JH'l'SOil pia~ ing thr gllllll' paid, I hp~· ~ol IIIII' pt•twil ur I Ill' 
vahw of not more than the ct•nts. ThC' mechuui<·al device 
used was a. wheel which tu rned around O~<'l· uumhct·s. J ( the 
indicator stopped on any oC the four numbers lwlcl hy thl! 
person playing the game, as in th is ease 2:3, 2-J., :1:3 atHl 5-!, 
stoppcl.l at any o( the e, then the person playing thP game 
not only got his five or ten cent lead p<'llCil, for which he 
paid twcnty-fh·e centc:;, bnt be alc:;o got a doll whi(•h wholc~alt>c:; 

at $2.69 and retails for $5.00. lie always got h is peneil and 
sometimes, if he was lucky, he got the doll bcsitlt•s. TIH'rc i-. 
evidence in this cnsr that in many instau ces no peucils were 
oold, but the tickrts t hemsch~es were sold fo t· I wcnty-fivc 
ccu ts eacb. Not taking into consideration the lust s tatement, 
that is i n a good many instnnces no p<m<·ils wct·c sold, hut 
considering sol<.'ly the fi r·st question, is it gambling undc•r tlw 
J ow a statute t" 

'Gndct: the .circumstances detailed by you in hoth ( 'hic·ku-;aw 
and Lyou counties, the schemes operated were cl ea rly gmnblin!! 
and lottery scheme . 

I direct your attention to my opinion given on this subject 
under date of Novembe1· 6, Hlll. After calling ntt<•ntion to the 
holdings of our supreme court and the opinion or formet· Attor
ney General Remley and citing a number ~£ case..s in support of 
these holdings, I restate the whole matter as fo1lows: 

"Therefore. all schemes or transactions for whit·h a con
sideration is paid, and in which the person paying the con
sideration receives someU1ing each time, but the amount re
<'Cived depends upon luck or chance, are ga1111>1inl( tt·ansac
tions, as well as the rrcognized gambling transll<·lions where 
thC' game is purely one of cha nrc for a monry consideration.,. 

Respectfn lly su h111it ted, 

GEORGE Co~~N, .-lttoruey Oene1·al of Iowa. 

December 27, 1915. 
lfoN. l•'tuNr< S. SIHW, A uclitor of State. 

OPJ:\IO'>S A~O IA~TTF:RS 

1 -.:~''' ~L:\"Tt-;:-.r I. OF S1 ,..,., 'lll.ll Hoard of e·unll'"l lea" lllltlutl'· 
it.' lu tran..,fPr an llhlllle' 1'1111\il'l to uuollt. ,. ill.,li111tiull fen· 
fl'f'<l I Ill I'll f. 

Str<: T am in l't•t·t·i pt ul' :.out· c·onllllllll it•al ion of I he 2:{<1 in-
!o.lant in which you stat<> thnt thr hoard or rontrol hac; made ap
rlientiou that you suspend the sent('ncc of n frmalc cunYirt in 
I he reformatory at .\numosn "ho hn<> hN'n founcl to bP inc;anc 
lcJ the end that shr may br trnnsmitl c'tl to onr of thr !--tatc• hos
Jlitnls for the insaue. 

You direct attention to sertion :>709-<l , Supplemental , upplc
mcnt, 1915, which provides: 

" Xo convict confinrd in tlH• t't'fot•mntory Rt J\namosa fonnd 
to he insane shall be rrmovc·d to any ~th r t· institution ex
cept upon order of I he bom·rl oC control n111l after an ex
amination of such convict and report to . n.id hourd wan·ant
ing the same, made hy a f!llpcrinl<'ndrnt. of otw or the hospitals 
for the insane. " · 

I concu r with you that rl'gardlcss o( any private intention 
whic·h the draftsman of thr law may have had in mind there 
is nothing in the language which indicates that the words " any 
other institution" referred to the penitentiary only. On the 
c-ontrary I can see many r ea.-;ons why it woulcl not be desirable 
to transfer an inmate o( a penal institution to the hospital for 
the insane, except upon order of the board of control and after 
un examination of !':UCh convit>t made hy a !'npcrintcndent of one 
of the hospitals for tbc insane. 

• ' peaking broadly, the governor's fundamental power would go 
to the release of thr convict, but the board of control has the 
!!t>ncral supervision over the hospitals for the insane in addition 
to the penal institutions. 

In making a trans{cr from A penal insti tution to the hospital 
fo l' I he insane, in the event lhr JH't'ROU war;· found to be insane. 
no coustitutiona1 question could HL'isc f\1! the punishment (ii 
lool«'d upon as a ptmishmenL) would be less; howcvl'r, it is not 
looked upon as a puui<;lnnent except as it may he ronRidered a 
continuation of t he oi-iginnl sentence. 
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.\l'lt•l· a r-;m•l'nl t"tlll'-idt•rafitJII I t·lllll"lll" with you that, tlu.: boa1·d 
••f t•olll rnl ha-. thl' nulltrwit.' In 111<1kf' lhr f l"lll lsfpr llllrlc•r the con
ditiou!-. Jminlt·d out in spt·tion :iiO!I-d. ~u ppl P1tW1 1tal Hnpplt·mcnt, 
1 !II:-,. l\t·-..pel'l fnllr :mlamilfPd. 

C:FnRtm f 'o~:-;oN, .lfforucy (lcucrul of l otl'a. 

I h'crmh<•r 31, 191!1. 
rl oN. <:t::ut<nE \V. Ct...\nKE, (;ni"NIIOr ol Iowa. 

:i\IE.\.XDERED L\KER-~1-RYF.Y- lftonW.\Y COMl.J J g.~ tON-lligltway 
t 'ontnd~sion not limitetl to hiring employes of engineering 
d<'lJartment of Anwl'i nnd Iowa City, hut. ma.v n.p.point others 
if 11cccssary. 

Dt:AR Sm: I am in J'eceipt or your communication or the 27th 
instant direeting my nttention to rhnptrr 2-B of the Snpplemrntal 
Supplement, 1915, relative to the surYey of mNuHl<'rC'<l lakes by 
the 1ti~hway commission, and requesting nn opinion as to wheth

rr the commi~sion is limitr<l h~- said act in the hiring of rmplo)·ees 
to the persons desi!.!l}a tecl in !'aid act, viz: employee:> oi the en
~iJJ€'N"ing departments of tlw Iowa State College and of ti:Je S tate 
F11iversity ancl other employees at said coUeges. 

In rnr opinion the chnptct> ju question should be construed as 
a grant of power and for tbc purpose of making available em
ploy('('s of the engineering departments of the State .Agricultural 
c-ollege o1· of the State Uni,·ersity, and was not intended to be con
f:-1 r1tcd as one of prohibit ion nnd limitation. 

You will note that in section 2900-d, the statute reads: " The 
hi~I:Jway commission is authorized" l'lnd farther ou in thP section it 

'illys: "The highway comm is"ion may appoint any of said em
J•Io,rrc!o;. ·' There js no lan~nng-c which limit'S the appointment to 
tltrse mC'n only. lTndoubtNlly, however, it was the intention of 
the general assembly to usc suf'h employees of the state coll eges 
nc;, \\"t'r<' a ,·niJable for the work. Yours wry lrn)y, 

OEOR(lE CossoN, Attorney General. 

,J annarr :n, 1916. 
Tnos. II. :.\[ \C'DoX.\J o. Slflfr Tfi{llttca!J Engineer, . l mcs, I owa. 
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Ho.um oF C'o~TROt.-.\ulhMixPd to t'XJICl1tl :F•.(HHI aunnally tnt· tl~t· 

eoliPdion nnd dis...,<•lllination nf iufornmtion t·•· ..:ardnl:,.! lttl·•·t·
culosis.--".\la~- <'luploy vi~itill{! nurM'-; rm· ),ill'ial ... nrv<·: work. 

UEKTLE~E..'>: 1 mn iu t"f"l"l'ipt of :·um· Nllllllllllli<·ut ion of tile :~d 

iustaut tlirrctin.~ HJY attPntion to section :n:.ri-H::l~l. sttpph•uwnt to 
the code, 191:3. which pmvicles that: 

"There i.; hPrch.v aJIJH"OJ11"i<llcd out ul' any fund" in tit<• 
state lt'casury uot otltct·wise nppmpriall·d lht• !>lllll of iiv<• 
thousantl tlollars <lllntwlly. or ,u uHll·h 1 ht•l'l'of a-. lllil.\" Itt• 
n ecessary, to lw ll),t•d hy tllf' ltr,ard or (•OJ\ I t•o) or !-.tHk insti
tutions for the <·OIIt••·lion aud rli),J>t' llllllntimt ol iufunnation 
re~anlin~ tuhl·J·c·Hiosis. Said hoard of rlltllt·ol 1\til.\' arran~~.· 

exh ibits, emplo:· lt-t·rnn·rs. t·n-Opt·rat,• \\ ith otlwt· iu,titutimh 
or oganization-. OJ' liM' any 1ncans u<•c·(•:-;-.;tt•.,· fu ~j,,. Ill tlw 
pPople of the sU\1\• u pl'al"ficnl kuowle<l:t.•' nf lttiJt•t·c·ulo:-;i-.. Snid 
hoarcl of eo11trol shall, \\'ith tlH' superiu!l·utlc•Ht or stwh as
sistance as it may t1et•ut n<lvi~ahle. -;tiuwlnll' lh•• orgaHi1mtiou 
of, and Mssic;t in rstnhli;;hiug hospitals <H" tli~pf•tJs;uit•s m· makt> 
othct· provisions. in t ht• va l"ions eou 11 ties ot· lat"g-t' t"l'lll et·s o[ 
population, for t h<• tl'Nl t met!t of nat it•JJ h in t h·· nd ,·ancE•tl 
stages of tuber•culoc;is." 

You further dire<:t attention to the Ol"J.!Un iz.alion known as the 
Iowa Association for the Prevention of Tuhcn•ttlnsis; that the 
association in question is composc<l of scvcnty-ouP lcHdin~ physi
cians, clergymen, ctlito1·s, professional men, slate olrif'<'t's nnd pub
licists, including t hr If onorable Ceorgc W. < 'lnrkc a:; out• of t ltr 
hon01·a ry vice pl'<'Sidrut s; that said Or:.!at1 izatiun 'ksi r·ps 1 n t'tHJpe•·
atc with the board ul' control in sprra<l ing tlw nt•<·rs-.HI"Y iuformn· 
uon am] educating the JWOplc iu regard to tlw pn'v<•ution ol' thi.; 
disease, and to that t·ntl they pl'oposl' to till' hmtt•d or t•nntrol 1hat 
thP saifl boartl Of t'CIIItmJ I'HJjlJO~' tWO Vi..,itill~ lllli'St"i With SoCi!lf 
tra ining for Ol'!!3llizatinn wm·k fot· thr plll"liiiSI' of rualdtH! a sm·
,·ey of tliffer('ot Jocali1 iP'l. ~o.howiug- tlw n111nht•r• of tultert·nlosi" 
CllSCS, housing conditions, instnwt i n:,r tcu~·het·s in till' eli fTerent 
schools concerning tul·hcl"<'lllosis, aclvisin~ said ll'HI'h<'l"l-i how to in
~tl"lwt sc·holars c•om·c•l'Jiill~ the• tlisl•as1' 1111d tu ~··t st•hnol :wtlmri
til'S to t·ont•d in,;wilnr.' t'Ot11liliuns. 'Piwv l"lll"lht·r· dP"'it·l' to cstuh
lish t1. lllOIItltl\• hullf'lill ful" llll' Jll't'\'l'llfion llf tulu•l"l'lt!Osis, also 
distribute litc~·atnrc for sc·honl work. iudu~tt·ial weJJ·k nne! to iu
fortu the gencrnl public iu rc·gard to the pn·vcntion of this ills

ease. 
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You reqn<:!it all opinion as to whrt het· or not this work may b" 
clliTh•tl on hy the hoan l of conl t·ol pursuant to the p•·o,·isio~s ~r 
!>Cction 2i2i -H89 of the su ppl<'nH•nt n Corel';A id, an<l pa icl for under 
l:!ll id section. 

The act iu que tion mak(•s an appropriation o( fh·e thousand 
dollars which may be expcndrtl nnnnally, OJ' so much thet·eof as 
may he Jtcccssary, by the bo~:u·d of control for the coll ection and 
clisscmiuatiou of information reg-arding- tuberculosis. Jt g'ives the 
l1oArd authol'it:v to annnue exhibit::;, employ lcc·tnrcrs, co-operate 
with othc1· institutions or Ol'~anizations 01· 1u;e any n1cr£11s neces
sary to gi\'(~ the people of thC' stntr a practiral knowlN1ge of 
tnbt•J·c·ulos!s and. after rwovitling for organization work and as
sisting in establi. hing- ho:-lpitnls m· llispensaries. furth<>r pr·ovides 
that the· board ma.'' co-opcrllte in the treatment of patients. 

I am of tlte opinion thnt tlw work outlined by you comes clear
ly within tile provisions of ~<'rtion 2727-aS!) and that pa.vme11t 
for said work may pl'O]Wd~· lJ<' madr UlJ(lCI' th£> authotity grant
rtl in sAicl section. He.,pectfully submitted. 

C:EcHWI' ('(1~:-nx, .lffornt!} (JcnNIIl. 

:\larch 4. 1916. 
To 'filE liONORABLE BO.\RO OF CONTROL 0~, 'T.\TE TNSTITUTIONS. 

Er.n>LOYEES-E~t>£.''\::;Es oF--H eads of departmwt Rhould requirt' 
elltployees to reside ut place of wodc Employees cnt itlcd te 
expcuses while away frotn holllc on official husine&s. 

SIR: Replying to yow·. of tlw 9th ultimo I'elativc to the ex
JICuses of an employee. I am of the opinion that the heads of de
partmen t<; s hould require C'mployces to re ide at the place where 
it is 1nost advantageous. fo1· them to carry ou their work, and 
while at the borne of their residence they could not o£ cours~> 
he allow<'tl expenses. While away from their residence, if en
~n~ed in official business for tho !=tate, they a1·e entitled to 
I ht> i r <':qw user.:. 

It i~ for you to dt'!t·J'utint• whctlwr- the n•~ju1· JH)l'1ion of your 
examiner'~ wo1·k is in Des Moines, aud therefol'C whetheJ· he 
must consider hie; resi.dence as in Des ')[oin<'s ; i C ~. he will not 
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h allo\\'cd hi., e~qwu..;<•..; lu•re in the city, hu t will he !tllowed hi:-. 
l'X Jlt:' ItS('~ elsewht'l't!. i r t.' lll!ll !.!Cd in llffieial hu::;i llCS.<; . Your:. ,·ery 
truly, 

Awii 6. 1916. 
u~~IJlWE ( 'u;-;~u:-- • .lttorucy (r'CIICrrtl 11( Iowa. 

ll oN. FR.~NK l:i. ~JJ.\W, A11dilor of Slate. 

SPI·:c·I.\L AuENT~EntitiC'Cl to th(•i t· expens<'li when actually <'11 -

~o,ragcd in work. Exp<'llS<'s paid uorle1· pJ•ovio;;ions of section 
170-i. supplement to thP c·oue J9H. 

OF;NTLE!IIEN: I um in receipt of your commuuicaliou oC the 
,\th inl'ltant in whi<.:lt ~·ou dit'l'C't attention to tltt• ){pccinl agents 
employed by the attot'lll')' gt•ncral and paid from the contiu~cnL 
Cnnd of the nttorney gcuural, and speeificnlly Hs tn what fund 
the expenses or such agents may be paid. 

Section 211. Su pplemcnt to tlte ('ode, l!JI :~. provitl<·s I hat the 
uttorney ge11eral "shall be provided with an ofl'icc in th o capitol 
huilding" and after fixinsr Ids salary st~tes: ".\ud tdtrncvcr ltr 
is required by tlte ({utif·s of lti.~ oOice, or by dil'l.!ction of the goY
f' rnor or goenet·al as),cmhly. to Hltend auy of thf· c·onrt5\ of this 
state, or any of tht· fctl1•ral cuurts, or truuscu:t other business (or 
the state, he shal l receive his actual ex pl;'nses when so enga~ed 
(;'}sewhcrc th:tll at the seat or government." 

Section 208-a of saicl Bnpplt•meut provides in purl : 

" It shall be the duty of the attorucy genenll to appea •· 
fo1· the state • • '' hcu r·cqu~led to du so hy the g-oYeruor, 
exroutive council or ~neral ac; emb1y, m· 1cltcu in h1's judg
ment Uw iutet·csls of lite state require if, he sha ll HJIPl'<tJ' for 
the state heforc any other ('onrt OL' tribunul, p1·oserttt~> ot· de
fend all actions aucl fJrocecdinys, civil or criminal, in whiel! 
the state mE1y be a pa1·ty or jntcrestcd ; • • to exct·cise super
visory powc•·s over rounly nttorueys 1n all 111ntters prrtai11iug 
to the duties of thci•· otTi('(•s." 

' rltt• n1torn<'y g-l'llt'I'Ul tiH'll is not only ~i vt•n aulhol'ity hut it 
is made his dnty to appcnl' nnt only in the s upn'mr court hut 
in any other COtll'l Cll' LJ•ihuuul, mld prosrcute 0 1' ucfcnd all 11('

Uons nncl proceeding.:..;, civil or criminal, io which the state may bC' 
a party or interested. lt is clear that he may appear ejther per-

2 
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soually Ol' by an authol'izt•cl l't'J'I't'"-t'ntatin• and in the di~charge 
of nn ofrit'inl dut.' . I'll ht'l' po•t·sonnlly ot· t hrou~h 1111 authorized 
J'('Jll'<'Sl'IIIHI ht•. lw :--hall lw <'Ill itlt cl tn n•cei\'C his acluul ex penses 
wht•ll so •'li!.!Hged: lwlwt• l nm ot' t lw opiuion that lh<' statute 
l'!('udy aut horizc. 1 hr puyuH'lll nl' tlw rxpcnst•s of sa ill special 
clg<'nts whi<:J1 IIH1)' lu• IP!.!IIll,\ Clll plii,Yt'U to perfot·m the services 
t•ujoin<'d upon the attot'llt',\' gt'llt't'lll pursuant lo the provisions of 
M·dion 211. Su pplrnll'lll t t) t hP <.'ode. un:~. 

~<'clion 170-i of ,aid ~upplt•t•lt·nt t0 the l'odc, 1!H3, also pro

' ide~; : 

.. 'rht· CX('(•IJtiw l'llllllt'il ot' the ~t<Jte or Iowa is hereby auth

m·izt•d tn allow aut! (Hl,\' an.' <·usb trJxt•d to lhr state of Iowa 
nt· otlwr ~"XJ!l'l1ses itwtll'l'l'd in Htl,\' s11it ot· protcC'lling brought 
by 01' rtyflill.~f /Ill,\' ol' 1h1• o.;f;ttl' !lt•pal'tltH•IIts ()}' in whic·h the 
slctf(' is a pat'ty or iuf, Nsf rd. to hC' p<tid out of any moneys 
in tlw slat<' trcasut·;\ not oOtc•t·\\ isc appropriatet1.'' 

You will obset·,·e tlwt tlw sPc·tion tlo<'s no1 limit thr expenses 
to costs \\hit·h ar~ torcd to lhl• statt', but iucludcs •·other ex~ 
r<•m;('s itwurred iu uny suit or procrl dinrJ brought by or against 
any o( the ~tat(' departnwnts ur in lthirh tlte slate is a party or 
i11lercsifd. '· 

\\'hcr<'\'et· )o.llits ot· Jli'Ot'('c•dill~s arc hrought or· dcl'ended, either 
itj <1 court of reeol'd o1· ll<'fOI'e a tllat:"istratr or gt·and jury, such 
I'Xp('nscs. includiug all nf thP expeusPs of the srreial agents, may 
I.e paid unt1t'l' tl1c provisions of •wc·l inn 170-i of said Supplement. 
f have llOt howCV<'i' P011Sil'lll'd this tn in<·Jnde the puymeot Of at· 
torncy fees, hut <Ill other PXJWn~;cs incident to the work may be 
inclndecl. RPspedl'llll;\' suhmjttrd. 

GEORGE l'ossoN, .I ttorncy General of Iowa. 
August. 14. J 916. 

JloNOR.\BLE Bo.um cw Anrm• 

ELEC'rJONs-SoLDmns' Rrou·r TO Vot"E fN Ji'rEr.o.-Provided by 
eh.apt(•r 29. uiJttlt gt'll<'t'nl a~scmbly. rxtra Sl'ssion, as amend· 

t•cl hy chaptrr twt•Jlt,Y-t'i)!ht. tenth genrral assembly, is still 
in force. 

DBAR SrR: 1 am in receipt of your communicat.ion of the 13t.h 
illiltant in which you say: 
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·'I rh·~:ir• · to ~llhtuit In ,\' Oil a, th" ht•ad nt' tht• lt·~nl do·pa•·t . 
went of tit!' stall' nl' lnwa. I itt• t'olln\\'illl! qu .. ~t in11. tu- \\'if: 

''h ( 'IJaplt•t• :,?IJ ut' tlw ,\,.f, nt' tltt• t•,f•·a ._..,..,iou Ill' tht· 
i\inth Oeltc·r·al ,\h>.t·l11l•ly. fn!!dhn "ilh tlw anwttdlllt'llt th<'l'l'· 
to fonud in l'ltaptr·r 2X nl' t hl' J\ds ot' lltl' 'l't•Jtth ( lcnerat J\!'> 

scmbly, appliNthle to 1 he sit11at ion whic•h now t•xists with l'rl't•t·
ence to the Jown t t'oops now cloiug llut.v nlltll'l' t hr onlet· and 
dire<:tiou o£ th<' Prd!'t'al GoYct'J11l1<'111 on tlw hot•tkl' lwhH'CII 
the Cnited Htntt•s and :'lf<'Xil·o. nnd do thr saill soldierl\ o 
located have the l'tght nndrr the prn\'isions of snid chnptet·s 
to YOle in accordnnc·p with the provisi1ms thN·o•in pro\'itled at 
the next !!l'lll't'al election tn h!' hrlrl in thi-; stall' and through
out thr country on thl• 'ith clny o[ ~0\'l'llllu•t· .\. n. l!ll6 ?" 

The law in C(UC<;tiou \\'HS pas«c(l by the ext I'll :-;t·~c;iou or the ninth 
general as~embly ol' tlw stair of Towa an<l hccaull' <'ff<'div<' hv 
publication on the 171 h ria~· of !:ieptembcr, 1R£i2. 'l'ltl' IH\\' was. ~I' 
course, passed to prr·mit thl' sol(liN·s then in tltt• fit'ld srt·\'ing thrir 
countr y in the Civil W:n· to C'X<'t·r·ise the hil!h pt·ct·ouatire of t:iti
Z<'lls. llowewr. tlH• art is not limited h~· its tPnHs to any period 
of time. It wns d11l~· and regnlarly passrd <lutl is today the law 
of Iowa. unles!'l (a ) it hHs hcen t•xpr·c·s~cly l'PpPall'(l h.r a !('gisla
ti\·e act, (b) it has heen r(•p<.>aiC'tl h)' the acloption n[ thr ( 'ode of 
1873 OL' the 'ocl<' of JR!l7. (r) it has bcr11 rrtwal ed hy implica
tion ·or subS('(Jlll'tlt l!'~i ... latinn cO\-rring thr su nw inth.il'ct-rnattet· or 
is repugnant th('rNo, ( tl ) ot· thC'l'P is "onwt hinh" i11 the a1•t ihel f 
which renders it invalid. 

The mind does not rNHlily adjust itsrlf to thf' thought that 11 
legislative act, which dit1 not ap])car eithC'r· in thr coclr of 1873 or 
in the Code of 1897. may still hr a part o[ tlw valid and existing 
law of this state. Ou tltc otlter haml. rvery pat1·iotic· cit izc•n o( thr 
state is anxious to sec our boys, wbo at·e maintnining 1 he honor of 
the nation by ser,'it•!" \tpon the horder, gin•n t hr Rl;llliP rip-h t a"l 
U\'Cry other eitizen of the state to exeL·cisc t lw prh·i lcgcs of an elec
tor i:f there is any legal method permittin~r tlu·m so to do. 'l'hP 
question, howevct·. is too important to be detcrminecl by either 
freling, impulsr or scnt.iment; it may be detcrminPd only by cor
rect legal principles. V\-r l' shall, tll<>rcfore, diqcu<;~ t he• possible oh
jcctions to the act in the orclrr nnmrd. 

1. An examination ol' the sC'sc;ion laws shows that the act has 
nevrr been ~>xprrssly rcpenl4•d by the legislatm•t• of this state. 
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2. lias th e nrt ht't' n l'C(Walnl h.\ !"t>HsOti of llw ndoptiou of lltP 
l 'c.d ,• of I H7!1or 1h t• adoptio11 of tl~t · l 'udl' ,,r 1 ~!17 ~ 

'l'lu• aP I dOl'S 1101 appt•a J· in Pi I ht•r nl' ~:aid stalt llt's. A 11 t!XIl lllitm. 
tion of the r f•port nl' the c·o<l£· c•om•n issioner·s. PI 'C'pat·allll'y to the 
ndop tion of th<' ( 'ot1c ol' 1 H7:3, l'hows that said c·ommil;;siot1 ers 
omilll'c1 fr·om saicl revision t•ltnpt<'r tWC'Hty-ninc oC lhe nc·ts of the 
f'XI r!'- scssio11 of the ni11lh g-~tH•rnl 8!';scmbly as amended lJy rhnpter 
twelll)'· <' igbt of the acts of thf' tenth gcucr·fll assembly. On pagC' 
25 of the report of the commission is listed tile acts of t he extra· 
!'C.ssiou of the ninl h genel'al aS."l<'rnbly and appcm·s on page 25 tal)

ulatcd as follows: 

Session and Chapter. 
Extra session of Ninth Gen('l'Hl 

Assembly (1862) 
Ubap. 8, Part I 
Chnp. 20, Part I 
Chap. 25, Part I 
C'hap. 26, Part I 
Chap. 27, Pat't I 
Chap. 27, Part I 
Chap. 34. Part I 

Jllnrr in Reportrcl Code. 

'l'ille 6, Ch. 1 
Title 1 t , Ch. 3 
' l' itl c 4-, Ch. 10 
Title l 2, Ch. 3 
'l'itle 4, Cb. 2 
Title 5, Ch. 5 
Titl e 4:, Ch. 1 

Tt will be obc;;ervcd that rhnpter twenty-nine is omitted from the 
list of acts to appear in the revision. 

On page 26 o£ the r<'port, under the Jist of the acts of the tenth 
general assembly, it will l1e ohscrvcd that chapter twenty-right is 
omitted from the list. 

Whether or not tbe act has been repealed. therefore, depends 
upon the proper construction to be placed upon sect.ion 4-7 of the 
code of 1873 and ~ection 49 of the code of 1897. 

Section 4 7 of the rode of 1 7~ pro,·ides that: 

''All public and general sta tutes passed pt·ior to the present 
ses.c;;ion of the general assembly, and all public and special 
acts, the subjects whct·eof are revised in tlt is cod<', or which 
arc 1·epugnant to the pro,•isions thereof, are hm·cby repealed, 
subject to the limitations and with the except ions herein ex
prcRSed. '' 
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.\ 11d "l'l'tiou .t!l tJf thr t'Ode ol' JR!I7 pt·m-idt-s t lint : 

" All publir aud ~c·nrral ~hlllll l':-; adnpt<·d pr•inr· lo Ill!' pn•:; 

en t <'Xtt'a ses.'lion o [ I he grncral a.<;s('tn hi y, f'Xl'<'Pi a<•ls a ppru 
11riating money when the same has not. hN•II fnll y paid out. 
~md all public and special acts the subjct'ts wh <'l'cof are here. 
in revised or which arc repugnant hereto, m·c repealed, suh 
jert to the limitations and exceptions hrn•inafter Pxpressed, 
but loeal acts are repealed only by express tPrms or on ac. 
count of repugnancy." 

The act then not appearing in either the code or l 873 or the 
code of 1897, it follows that if the act in question was a public ancl 
general statute, it was repealed by the adoption of the code o!. 
1873 and by the adoption of the code of 1897 ; hut, on the con
trary, if the act was a public and special statute, it has not bee!! 
repealed by the adoption of either of said codes. 

Is the law a public and general statute, o1· is it. a. public and 
special statute? We believe the act is a publi<' and special statute 
rather than a public and general statute. In Innkin~ this state
ment, we are not unmindful of the fact thttt ll'~i:;latioll referring 
to particular classes, or covering a particular snhjcct-matter, may 
be general in nature. We have laws relating to hotelkeepers, auc
tioneers, doctors and lawyers, ra ilway and express companies, and 
numberless like instances where legislation deals with a pa.rtic
ular class and yet is general in nature, but these illnstrations do 
not cover the point at issue. Vife are not dealing with soldiers in 
the abstract -or soldiers generaJJy, or the abstract r1gl1t to vute 
away ft·om one's residence. We have under consideration a statute 
passed for the express anu exclusive purpose or permitting sol
diers in the neld, that is to say, while in the ~er'Vice of their coun
try to exercise the elective fra11chlse. Such a statute is not general 
in its purpose or character, but special in its nature and limited 
in its character, and undoubtedly jt was because of this s!Jecial 
purpose which caused the code e.ommissioners to fail to incorporate 
the act in the code o.f 1873. The same thing was true in the adop
tion of the code of ]897. 'rhe act not appearing in tho code of 
] 873, it received no consideration whatever in the preparation or 
the code of 1897. 

Fortunately, however , we are not without authority on this ques
tion. Our supreme court has had under consideration the con
struction of section 47 of the eode of 1873 and section 49 of the 
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toch• nt J~!)i 11p011 !'o'\'t•r:tl 1\o't-il~ill ll-. . aucl ill I ht• l' llW or .'\fufr I' 

.llullttl , :t:i ].1wa 1'1!1. il \Ia-: lwlcl tl1.a t :111 a• t l't·l;lfiq• t n 111 ... illl·i~: 
dH•tinu of euuntit•-. ],.,, . .J,•rin;..r 1111 ll11• :\l is.; js..;ippi ri\'t'l' \\ils not l'<'· 

JWall'tl hl'('illll.:P th t• Slllllt' \\a ... IIIli l'uund ill th l' t•Od(' or Hli:J , it he. 
tug of a pnhli<' and o;pt•t•ial t·at ht•t· t)Hlll of 11 pnhlil' and gcurt·al 
nn turc. 

But a case whi<:!t \\'(' think is I'Oncln!'li\'e or the pt·oposition in
volveu is that or Gray 1'. ll UI/11( rl fll, ·!:i Iowa !)~1 1. ')'his NIS(' in
' ol\·('tl a construction ol' l'<'t'l a in sections of thr t•odc fonntl in the 
l e\'iSiOil Of ] 60 kuown as I ht• S\\'11 111!) land tll'l. fiy an at'f of con
~r('SS nll of the ~~~·amp lands within th(' state of Town w!'-;; con
\'t•yt•cl to the state of {owa. ~nhsrquently, tht• gcnrt'al a-;sembly 
c·onvcyrd the swamp lands to I hr ~<'\' C'ra l cnnnties or thr state 

' " ·herein the . amr w•'r(' sitnutecl. ( :-;xid net rrlnt ing to the swamp 
lantls is found in cltnp1 C' t' ·H of till (' 7 of the 1'Cv ision of 1860.) 
'J'he act. does not rclnte to swamp lm1ds in a pnt·tit:ula•· county but 
generally to all the swamp lnnds of the state. 

The lcgi~lature providf'd. muong other things, that from the 
pl'OC<'CdS OC the sale of lh<' ~\\'Hillp lauds r t•t·tai n puhJic lmildings 
might be constructC'tl if. nftPt' snhtuis.c;ion to tlw people, a majority 
fuvoren the proposition. 'J'hc court io UiSCH&"!illg the question sa id: 

·• L odcr enactments r<'lat ing to the swamp lauds of the state 
and the appropriation of their proceeds hy the counties, it ic; 
provided, that, upon 1m afi'irmntive vote of' the people, at any 
!JCncral or special C'lef'tion, upon a proposition Rubroitted to 
them, the lands or proccclls at·is inr:- therefrom mny he dcvotetl 
to tbc erection of county buildings and buildings devoted to 
1he purposes of r ducation. Rc,;sion of 1 60. c·h11p. 4:7, title 
7, ,.c.>cs. !l25, 9:'57. !lSG, ancl sN·s. 2:;0. 251. c·hap. 77. acts ninth 
g-enera l asseUlbl~· awl chup. J3:>, acts thirte<'uth g-<'neral as
sembly. Counsel fe,t· plaintiffs maintain that thrsc vrovisions 
arc superseded oml rl'pcalcd l>y the code. This posi t ion pre
sents tl1e only disputable quC'stion involved in 1 his point of thtl 
case. f£ th<'se statutes at•t• in fot·cc the vote of the people upon 
the <;ubjcct or the appropl'iation of the swamp land fuud may 
be had at a sp(•cial elrction: if they arc r cprnlNl. such vote 
must be at a. geHet·al ~IC'ction. 

" We must inquire, t hrn. whether tltesc statutes are in force. 
They are not rcvi eel or incot1>oratcd in the code. Th<'y are 
public in tl1eir nature nncl spN·ial in their ptovisions, for 
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th t..>~· apply to a ~pt••·inl -nh.it•t·l awl mtrll' olht•l'. Tlwir pm
vision . '\O fur»~ tlw uppt·opriatiou of 1 ht· :-.\1 atnp land fu nd i . .
conct•rn~·d. ftl'<' appli1•abll' In 1m nth1T runt! nt' puhlit· utnlll'.\'~>· 

They arc spt'l'ial !ilalutrs applieuhl1· tn lhl· lll'qllisitiuu. tli~ 

posi tion and snle or !'i\\'8111)1 lands. nml tIll' appt·oprintion or 
their pt·Mc<•ds hy thr c•n llllli t•s: tl~t•y al'l' p11ltli•·. hc•<·uu-:t• their 
subject.<; »rc puhlit· (li'O]ll't1y ~ url pnhlit· fund!': . 'l'hl'y ill'l' , 

then, puhlil' <tnd SJwcial sl atutPs. 

"Code. !'icc·. 47. JH'Inid<'l> that 'nil pnhli t· and J:l'llt ' l'ill -.tatutt•-:, 
passed prior to tltl' Jll't•-.t•IH '\('S'<ion () r 1111' ~··no •rn I as...;(' I ll hi,\·. 
a nd all puhlir· and SJWt·ial nl'ls. tht• :-:lllt.i•·t·h wlll'n·ol' at'i' t't'
vised in this cod<'. or "hil'!1 nn· t'f'J>IIgllalll t u t ht· pru\ isioth 

thereof, are hl•rcby l'<'JH'nlrd.' 

" The stn tult'" in qllt•stion, hC'in~ puhlio· uJtd l>JWcin l. antl 
tht> snhjcets tlwl't•or 1101 h!'ing revised in tl11• .. odt•. ;ts Wt' h<wt• 
seen, ar·c not t't'pNtlc•d. u nlt•ss lhri r provision~ ttt'l' l'c•pu~nant 

to eua~:ttucnts in tlw c·•Hk But no sm·lt rC'pll;.!JH\111'~· l'Xists.'' 
etc. Gray !' . .ll o~t.ll f , .t:i [owa 3!:1:3. 

It follows, theu, both upuu rl'ason and ou I hl• <tlllhority of our 
!-Uprcmc c·ourt, a<; anJJOlllH:l'tl in thii- cast'. (; I'(I!J r . . lluu11l , thai 
tJ1e act under con~idt·r·ation i!oo. or a. pnhlic and SJH'cial nature, ancl 
tltt' t'cfore not rrpC'Hlcd by tlw code of 1!-\7:3 m· tlw ··•ulc· or 1897. 

:3. Is the act repealcll by implication ? 
'l'hc last getwral ass<'mhly JHIS'i<'d what i~ c·Otll lllllHI~· lo.own ac; 

the a.bsent voter" law (1-1<'<' <·11. :3-B, titlr G. snpl. ~up .. l!)]:i ) . 

Section 1137-h p1·ovicl ~s tlw1: 

" Any qualified clel'tor of th<' •.tatt• ol' ) fl\\' 11. lull•it~g clul11 

1·eg1sltrtcl tl'hrrP snch reqislmfiou is rf'ltllirrrl, wltn thronglt 
the nature of his husi1wss, is ahs<•nt or l'XJWcls in tlH· t·onrsl' 
of said l>Usin<'"!S, to he absent fron1 the· count~· in whieh h<' is 
a qualified clcrtor on the dH,\' of holdin~t any ~<'nrt·ul, apcein l. 
primary, county, cit,v or town election, may vote at. any Sll(·h 
election as ll<'rciuaftct· pt·ovidecl." 

Atul section ll !H-•· of suid snpplenH•ntnl Sllpplrtllt>llt, 1!115. pt'O

\'icles that: 

"'l'his <H'l -.hull he• tl•·t•llu'd to pt•ovidP u nwt hod of voting in 
<uhlition to the na•thotl now pro\'itl l•tl hy stulnlc•, HtHl, to sm·l1 
exteut. as amcmlntory of <'Xisting statutes n•latiug- to the man
Il!'T pnd method of voting .. , 
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Withnut •p1otin!!' fu1·lhf' J' fro111 t lH' ad. it will h<' ohsC'l'\'Ctl that 
the act conlrl not apply to tlu.' soldierl'l in thC' fie ld, hc'Niuse l'Pgls-
1 ntliou is r cquircrl in all citiC's of thi •·ly-fiw lllmthcd or more. and 
no JWOYision is made for rl•_!!istrat ion hy mail OJ' otherwise. and the 
soldier 011 duty in tlw fiehl would hav<.' no opportuuity of regis
t.c•r ing: uliCI fmihcr. that said aet dors not undertake to t•cpeal 
any other law but expre,;ses a contra r y intent. That is to sav 
it exrwessly states that it 1s a mcnclatory of ex isting statutes 1:c: 
fating to the manner and method of voting, and was passcrl for 
the purpose of p royirfing n method of \'Otin;..c "i11 ndditi011 to the 
mdhod nou· prot•ided O!J statute." 

In this connection it lllH~· be well to t·all attcntio11 to the fact 
that said chapter twcu ty-nine of the acts oC t.he extra session of 
th<' ninth general asscmbl.v makes r eference to the elect ion laws 
us found in title four of tbc l'C\' ision of 1860, and othet· 1·eferences 
to the general election laws or the state, and furthc•· that addi
tional acts have lH'cn pa sell amendatory of the election Jaws of 
the tatE' . This objection, ho,vever, has been settled in an opinion 
hy our owH supreme cout·t in the case entitled State t'. lliggins, 
121 Iowa 19. The court iu thAt case in substance helu that a 
spt'Cial act whi<:h was omitted from the code o[ l !)7 suould be 
<'onstrued in connection with sub. equent general legislation. The 
court said: "Any reasonabl e consh·nction will he adopt ell to avoid 
a repeal by implication, a nd t hat t·epcals by implicntion are not 
.fuvored., 

It was there held thnt n special statute relating to the holding 
of court and the drawing of grand and petit jurors in Pottawat
tnmie county was not repealed by 1·eason of the fact. that &nid pro
visions we1·e not re-incorporated in the code of 1897, but that said 
special proYisions s hould be construed in connection with more 
general legislation relating to the holding of district courts in Pot
ta\\~attamic county. And this is the doctrine of t he comts gen
er·ally. 

Unde1· the title "Statutes" in 36 Cyc. at page 1092, under the 
pal'agraph on elections, the doctrine is announced as fo llows: 

•• An act special in its nature and applying only to a par
t i<'nlar class of elections is not repealed by a general election 
law uulcs..-. an intent so to do is plainly manifest." 

4. Does the use of th<' wor·d "white" invalidate tbe act in 
question? 
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~ection 1 of thnph••· tWI'III,V-nint• p1·ovidrs: 

"That. every white nude cili7.t>n of the l"nitf'd Stale~. or tht· 
age of twenty-one yea1-s, anrl who shall haVt' hrt'l t n rrsidf'nt 
of Iowa six month~, and of some county th c•·.,in sixt~· day!' 
next preceding hi!'! entering the military srrvirc nf' thi:-; statC', 
or of the Unit<>c.l Rtat<'S, shall be <'ntitl<'<l to vol f' Ht all tlH' 
elections authorizefl hy, law, as provil1ed in this Hl't. and 1'\'tl'.'' 
<'itizen sball thus he entitl ed. in the mfmn<'l' hC'l'<•in pi'I'S!·rihed. 
whether at the time of vo1 ing h e shall Ire within the lin tit;; of 
the state or not. '' 

The section harmoni7.f'S en I i•·e1y with our const it ntion as it now 
exists, except for the usc of the word "wl1itc." This will he found 
by comparing section one of artirlc two of om· constitntion, which 
rends as follows: 

"Every male citizen or the United States, of the age of 
twenty-one yea1·s, who shnll have hecn a resident of this statr 
six months next precedin~ th<' el~.>ction , and of the county in 
which he claims hiA vote, sixty days, shall he ru titi N1 to Yote 
at all el~tions whieh Bl't' now or hereafter may he author 
ized by law." 

Does the wOJ'cl "white" appl'aring in soction nne of ehapte•· 
twenty-nine invalidate the act1 'l'he act in queslinn antedate~ 

the adoption of t he foul'tecn th amendment to the constitution of 
the Un ited State.~. ·'rhis being true, it contained the sa111e provision 
as statutes of other states of the Union and othc1· c:oustitutional 
provisions existing during the days of slavPry; the nc)!ro was ox· 
pressly disfranchised. 

This provision, howevet'. rc1ati11g to white male ritizcns 1·athci· 
than male citizens, whHe it might seem to b<' serious on first blush. 
neither in validates tl1c act nor operates as a disct·iminA.tion agmmn 
the colored sold ier, iC any such there may be. The adoption of thf' 
fourteenth amendment to the federal conatitotion had the effe<'t 
of modifying the constitutions and tho stalutc.'S of the severRl 
states to the same extent as though the worcl "wh itc · ' bnd h<'CII 

eliminated by constitutional amendment or statu tory rnac11u:nt. 
'r his doctrine Lq annonnced by the supreme. court of the Umlell 
States in the case of E.c parte Yat·brottg1,, 110 U. S. 6f> 1. At pru!e 
665 the supreme court of the United States said: 
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' \\'hilt• II i:- '111i1t· 11'111', "''"'"'aid"·' this t·llllt·l 111 ( ' 11 itr1[ 

Slnlf\ ,. If,,,, !I~ 1'. ~ :!II. tit. 1 thi>< artwl .. t:in·-. 1111 atT11·11111• 

ti\t' l'l~hl to tlw t·ulot·c d IHHII I n Hilt•. and 1-. dc•-;tgtwd p1·imur
il,\ to (ll'l'\'t•nt di-.c rirni11at ion a:.rainsl him \\ IH'IIt'\'t•r· t Itt• t·iuht 
to \·ntc• mn~· lw :rrautc•d to 111 her·..;, it i<: easy tn Sl'<' t hnt lllldel' 
SOIIIC' t·it•t•llJllS(lliii'('S it IIIII,\ tlJH'I'~ltl' llS lf11• illlllH'tJiutl' iW ilrt•c• 

of' :1 r·i~ht to \'ol<• l11 a!l t·nsc•.; \\ l~t•t·r tht• f'ot'llll'l' • • stHI<'<i 

hnd 11111 t·••mm·t•d t ''''"' lltt•i t· t·nllsl itutin11 t Itt• \\CII'cls • \\hilt> 
rwllt' n-. a qnalilic·at iou l'ot· 'of iu:.r. I hi.-; prnri.,·iflll did, in r_ITcd. 

1 ''''lrr ou lli11' lhr ritfltl lo t•ult. IH•c•ause. IJt>ill!.! parmuouut to 
tlu• -.taft• lnw. Hllcl :1 purt nl' till' -.tate• Ia\\. it atlllltllt•tl tht• eli-.. 
t·t·iminatin:.r \\nrd ll'ltilt. and tim-. J.•ft hi111 ill llw t•njuynwnl 
of lht• ~;lltW ri:.rht :t-. whitt• Jll'l'!·mn-.. _\ntl -.u•·lt \\tHlld lw the 
t•frt•t•f of <Ill,\' fllltll't• t'Cllhf tf lltiutl<lf }H'O\'isiOII t)f U "ill\lt• whiC'b 
slullllcl gin• tlt<• right nf \olin~ t'X(·)Hsin•ly In whitt• JH'OPI<', 
whc•t hc• t· tlH•y lw lilt' II m· \\'OlltPil. .Yral l'. f),•/a lt'fll'r, 10:i P. 
s. :no." 
hun• <•xnmined t·lrrtpll'l' l\\e'llt,\'-llitH'. pro\ idin~ n tlll'th04l of 

lioltlit•t·-. voting in the• tit•ld \\hilt• in lht· servicf" of tlll'ir Nlllltlt~. a ... 

l·llll'mktl l•r t·lwptrr t\\'e'llt\ <'i!.:ht of tlw tenth gc·twral a "''tnhly. 
ami tine) that en~n· -.1•rin11!' ohjt••·tiou that I filii altlc• tu di,c·owr 
i-. clisposc•tl of ll\· the• dt•t·i-.inn-. of 1'111' :-.uprt~m•· <'0111'1 o1· t he• u
Jll't'lllt' c·mn1 of thr l'nitl'd Stntc•-.. 

I rNwh the c·mwlusion. tlto·don•. thtlt the ~hltnh•. hnvin~ llC\'Cr 
been expres~ly rcpNtlc•d HIHI not !win go repralrd hy I h<' udoptiOTI 

of' th£' t·Od£' or 1Bt:l or thro c·nclP nt' ll-i!l7. nnd not hc•ing t't'Jlllf!IHillt 
to :111,\' -.uhc;<'qll<'nt l~>gislution. th:tt tht' sam(' j<., in full l'or('!' and 
t'fl't•d and ic;; to he t•on-.tt'llc' I no.; hl'iltl.! in harmony with our :.rrn
Ct al lows rc•lati~ to t•l•···l ion-.: thut 'llh!'t"flll<'llt lt•uislat i11n shall 
ar•ply ~ fnr lh appJi,.ahlc•. :111d that uothing inh<'rc•-. in tht• law 
itlitc•lf' '' hich J'en<lC',..., it in\'alitl m· inoprrativr. 

J therefore r<>a<•h the ro~tc·ln-.iou 1hal :ts gm•et•JIOI' of th<' '-hllr> 

yon arc· nulhot·i7.('(} to Appoint 1ltf' commis..-;ionrt'!i os providc•d h,\' 

chnptt'l' 1\\'t•nty-ei~ht of tlw 11c•l-; of tlw tenth g'l'Mt·u t ns~rmbhr 
to S<'<' I hut I hr lt'rms of t h<' ru·t Ill'<' l!ltl'l'iNl out. and that II II' snld iN-. 
ut·c p<'t•mit 1<'<1 to YOl<' in Ht·c•m·thtrwc• with saitl law. 

Ht•-;p<'rtfully submittrd, 

nmncm c·o~sm;, . ltfori!Cif OrnrrtJl ()! /own. 
Ot·toht>r 1 • 1916. 

IIo:-.oR \OLt; r_;ro. ,Y. ('L \ltln., Ool'l'riiOr of Iowa. 
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DEPARTMENT CORRESPONDENCE 

L••lt•• t·s " 'l·ittt•n h.' tlw IJtopurf llll'lll to l'ouul,\ Otl'it·i~tls 1111d Olhcrs 
lllll'illg' the• Yt'lll' l!ll:i. 

Sf'liiiOJ, Dt:'TRICT. If , ili;IJ.!'' ,.un:-titutr-. ,,u intlt•pt•ntlt•Ji t whot•l 
tlistrit·t ~I'JHH'atc• 1111•1 npn t· t. 11 is I'Otitlt•cl tn ,, '"''' • ,.,,II tht'lH.dt 
not im·orporall•tl. 

.) II 11\1111' ,\ \. Hl l.i. 

<..'. ( •• IT U11LTO!I.", ('QIIIII!J . I tl111'11( .'f, Si~Olll'llt',\. ]ll\\11, 

l h:.\1~ Sm: Hrpl,\'iiiK to ,\'0111':-i or thl' :!)sf ult. will Sli,Y thHl in 
tht• cm;c to which you n•l'l•t·. if l[aycs\·i llt• c·nn-. titutt•s nn iuclc
Jil'lldent school distri<·t SI' IHII'HII' HUll apart l'ro111 ull 1itOSl' sur
rtHtntlt•tl by anol ltt·t· t·nnd uult•tH'tHI<'nt tl istl'i t·L 1111'11. in my jnd~
llle'nt. it would ht• t•ntitlt·cl 111 a \'nit• t'\1'11 thmtg-h the• \ tllage of 
lJavc::-.ville is not iuc·orJull·atl'cl. ll m\t:\"t•t·. if it j, ),i111ply on(' of 
l''''·~rat rural imlcpt'IHit•llt di ... t rkts lo<:att•cl "ithiu a l'lllll!t't""ional 
towu ... hip then all "tllt·h n11·al illllt•pcnrl•·ut distrit·h to:.:-l'ther ar<' 
t·11tit led to Olh! yotc to lw t•ust ~~~ -;tH:h Jlt•rsnll a-. lllH\ hr M•lcctle'd 
"Y the pt·e. idcuts of tlu· sc'\'t'l'itl ntral indt·JH•IIdt•Jtt di-.tricts lo· 
clllt•tl within such township. 

St'Clion 27!)4 pr·o\iclin ~ feu· thP fonnalinu nl' iuclt•JIPtHlt>nt c.lis
t l'icts other than J'lll'nl I'C'IIcls ill ]r81't a« follows: 

"(Tpou tlw wl'itll'll lh'l itiuu of .111.' I I'll \ntt-t·,., of a city. 
town. or 1·illtuJt 111' n\1'1' HIU rc•~ident~ to tht• IHutrtl ut' lh<> chool 
C0l'J>Ol'3liOII ill \\ hit·h tht• JIOI'tion of till' Ill\\ II pial haYing the 
targ~t muuhl'l' ut' '"''''~ is situated. sul·h hoard shall t'litah
li-.h the hom~tllu·j,.,.. uf n pt·opnscJ indc•pt·nd,•u t distric· t iu-
clntling- tlwn•iu all ol' the• city, town or ,•illal!<' nncl ulso con
tiguous t<'t'l'itol'y as is authorited l•.r wrillt•n twtition of a 
n!Hjol'ity of tlw """itlt•nt t•h•ctors of I hC' C'ont igunus lenitory 
proposed to lw i1wluclt>d in qaia clistl'irt," c•tc·. 

'l'his wouhl st'c'lll tn tndic·alt· that wher1• a \ ilht:,!t' nl' 100 or 0\"1'1' 

: ... itu·lntleu thnt llw t·m·puratinn thu-. ftU'llll'd \\llllltl l11 a11 in
dt•l"''"'''nt di-;ta·i,·l ratlu·a· than a rural ituh•pt•tlfh•ul tti-.tt·id. 

(J .• \ . HtJtlllt!'-... Assi$ta11t Attor111 !J Gwcrul. 
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SCIIOOL BOAlm.-Has right to employ broker to sell school bonds. 

January 5, 1915. 

H. A. ST.&\.RNs, J::Jecretary, Mmion Public, Schools, Marion, Iowa. 

D EAR S IR: Replying to yours of the 2d inst. in which you 
quote from my letter of the 30th ult,. will say that the para
g-raph which · you quote should have read: 

" I would not want to hold, however, that a reasonable at
torney's fee or commission might not be paid from the con
tingent fund." 

TJ1c real intention was not to pass upon the question as to the 
amount which might be paid for services rendered by a broker 
or attorney in disposing of these bonds. I know of no statute 
bearing directly on the matter and am unable to find any decision 
of our supreme court. However, there is no statute authorizing 
the employment of attorneys and yet attorneys are frequently 
employed by school districts who appear for them in our district 
;md supreme courts and I have no doubt that under their gen
eral power, the board would have the authority to employ an at
torney in a proper case and pay him a reasonable compensation 
from the contingent fund, and, on the same theory, I think the 
board would have the right to employ a broker to make sale of 
its bonds \vhere such services are required and to pay from the 
contingent fund a reasonable amount therefor. 

C. A. RoBBINS, Assistant Attorney General. 

PIIARM..lCISTs.-Permit l1olders cannot sell malt liquors for any 
purpose. 

AL. FAI,KENHAJNER, Algona, I owa. 
Januat·y 7, 1915. 

DEAR SIR: You have orally requested an opinion on the fol
lowing question: 

''Can a registered pharmacist, holding a permit to sell 
intoxicating liquors, sell malt liquor for any purpose." 

Section 2385 of the code reads as follows: 

''Persons holding permits may sell and dispense intoxicat
ing liquors, not including malt liquors for pharmaceutical 
and medical purposes, and to permit holders for use and re-

OPl:-IIO~S A~D LETTERS 29 

sale by them, only fot· the purposes authorized in this chap
ter; they rna.y also sell and dispense alcohol for specified 
cl1em ical and mechanical purposes and wine for sacramental 
uses. RegistcJ·ecl pharmacists, physicians holding certificate:-; 
from the state board of medical examiners and manufacturers 
of proprictat-y medicines may buy from permit holders in
toxicating liquors (not including malt) for the purpose of 
compounding medicines, tinctures and extracts that cannot 
be used as a beverage, but nothing herein contained shall be 
construed to authorize the manufacture or sale of any prepara
tion or compound, under any name, form OJ' device, which 
may be used as a beverage, and which is iutoxicating in its 
character.'' 

You will observe that this section absolutely prohibit.~ in ef
fect the sale of malt liquor by permit holders for any purpose 
and while the section permits sales by permit holders of intoxi
cating liquors to registered pharmacists for use in compound
ing medicines, tinctures, etc., it specifically prohibits the sale of 
malt to such pharmacists. In my opinion the statute clearly pro
hibits the dealing in malt 1iquo!.'l'l for any purpose by a permit 
holder and the only persons in this state who can make sales of 
such liquors without being S1lbject to prosecution are persons who 
l1ave complied with all the provisions of the mulct law. 

JOHN F LETCHER, Assistant Attorney General. 

I N'l'ERN.A.L REvENUE ACT.- War revenue stamps not t·equired to 
be placed on receipts issued to Iowa School of Agriculture 
for shipments of hog cholera serum aucl virus manufactured 
by state. 

Janua1-y 7, 1915. 

T. J. WoR·rnMAN, Supe?'i11tenclcnt, A-menl·an Exrwess Cr>rnpany, 

Des Moines, Iowa. 
D EAR Sm: Your letter of the 6th instant, a{idressed to the at

torney general, has been referred to me for reply .. 
You make r equest for an opinion on the followmg statem"nl: 

"Will you please advise as to whether tlte Inte.rnal RcveJme 
Act passed by Congress on Nov. 22d, 1914, rcqtnred the plac
ing of War Revenue stamps on receipts issued to the Iowa 



Sl~•l•• !"-••h•t~•l Hi ,\s.tri'"UII11 rl' 111 .\uu~. ]tJ\\01 for :oohiiJIIW114 O( 

IH•t! .... -ntlfl u••·l \tflh !IUtJtUt'.a tltr't••l h) lht· ... tnt•· Ulhl sultl at 
t--.~<o.T fh 1'•""'11!1- llh 1!1 Jlw '!Hfi• t't~r J•Urpn~('S or prOtt•etiOil lf'» 

Jh·r• "iiiH'k t'' 

Ft.r tht• J•Urp ..... • Ill f'1'4•t•·•·trtu.: lh·· 11\t' ~t·H·k nr lh•· .. rat ... il was 
,J.-,•wt•d j,...,., h.\ 1l1•' l•·..!i ... latnr•· lu t•l·•···· tll!tlt•r '-Uil•• f'Ofltrnl tht" 
ttllllh'r ut' lh•· .. o~f•· •• I h•·:.: ··hult·ra '''MJHI and \iru:\ aratl also 
tft prn\'l•h• tlmt 11 n11trht t~· tuurulf·•··t un:·tl l•y lh•· ~,,.,.,. n.nfl ~ld 

111 <·c~l tb n·l'tHINll ..... .r th •· st.d·· It '"" "'impl,,· fHW •Jf ria~ rnan,y 
tuUU ••rx 1hnt ur•· luuk•·d afftor "·" tlu• 'tuft· uudt~r whn1 i'l known 
Jl'( il"l " pqJj,.,. P""' 'r' l11 lwtte•r JII'Oh'\' 1 tla(• ~··•tt·rul \H'Hnrr of 

llh• iHbnhttuiJI' 

Ju tht• lll.iiiUI'.u·tul•· olllof '<riOit• u( ,,•nun HtHI \'iru ... thl· :oilale is 
m·tinl{ ill 11 ~ll\'t·nntWIIHtl t•:lplklty HIHI t.c-.·atbt' or lhP ilf'lll'l'31 rule 
that th•· rt"(l••r11l !.!11\t•rJIIIIf'til H4 \\H(tHit t pOWt•J• liJ luX tllt• npc.ri\• 
lmtH4 u( th .. :r-,tur•· f ~lo nuc t lnnk 1hfl walt<"r you l't\ f1·r tt'l is sui,)... 

jfl('l,. th th~· \\laf r.•\t'IHIC' rnensllr•• lt:IAsNI IJ.\' th(.Cl rNh•rn l ,t..'OV('rnmenl 
011 '\o\ rmht·r :!lltl, J:tH I 11111 t'lll'losilll( u rupy or 11 l{f'lll'rnl opin
um ~\'{'II hy rut• IH llw 'J~t:'<'lllht• t'llltrh·il of thfl ""tlHtc• wltith covers 

111" w•rwrul "'"·' th · •illtsliou .. r th~ po"~r of tiw r t·dt•t·ui govern
rurut w til.\ lito Hr~!tllllrentaliti,·'· U)!t'IICit'S ruHI prop~r!i<'S of tbe 
•till~. 

• lull:-. Fu;;rc m:K . • J.<xi.<lrllrl ,J/Iorlle!J (/nrerat. 

I 'tTH:o- "" 1'""" - llnly •·Hies '''"' h·•y" IlL\ fur u '!'ttidi11g fund. 
flh.'urpHtU1t'41 tU\\11:, ~HIIIIhf , 

,JIIUII81'Y I:J, WJ5. 

1<. 1'. Htvn·, .III•JIIII .•J. )lul"ohHIIto'"'· lu\\u 

llK\K ~1w : ll••pl~iw~ '" Y"""' .. r 1111· 1~1 11 i11•1. uddr~AA<·d to lhe 
nltornt.._,. t(l'Ut~rnl will ~ny thttl iu tu~ jutlg-utt•nt iutorporatt"tl towns 
HI'!' unt 1\,llhuriYN\ to )~\'~' • l;IX rnr Q .cratUug fund iu atltlition !f) 
th~ imJ>rfl•·~m~llt ruu•I.IJut I hal tl11• right to lny 1hc tAx ror grad
ing fuotl i~ limu~u to ''itir~. (SN• htlb·dh·i~ion 1, •cctio11 8!.14, SU i>· 
plt•meut I<J 1 he cotlt•, J9l:l.' 

If it i~ •l~•irahl1• that thi>< fuu.l ht• 11111•lr nv>~ilublt• In incorpor
nft•tl tow us, >'OH t+iltoultl tttll tluo 111nlt•·•· to 1h~ ullt•utinu of vour 
M• ua tor or l't'JlrCNf'Uhttive. · 

C •• \ . Rooor.-.s .• lui•lo111 ;l llort~ty Gtlll'ral. 

-, -

~\L•:• I .. '1thi•I ~J.,Jt~ )'t'l'·l1•' nllt I lltll I' hi to·tl ftlt.ti'IIHht-.h 

J.w I II\ • -; \'11 ~, 
iJu!\ ~Ill .,._ ,, 1:1 \fl.l-.~ . l n\\ a t '''· 1••\\, 

lh;..''' Sac : Ynur l•·•a.•r .. r tll" ~Hth ·u~t.lllt ad.h"l,, .. ,} i•• .\t 
torut·~ n··ru•rHI t ·u .... '-'tll , tw ... 1 •• I'U r··(·· rt····l ... Ill'' IHr r• ,,,~. 

You r•'•tttt• .. t lo lu· H•lq .. ,,,j uo,. tu ''h••tl11•r till d··pUiht••llt lw .. 
int(\rprt•t••tl tlu• t•l:ttht• an ,,•l'liHrt !!;,, ... n( tit• c 11dt n•lutiuc t•l llh' 

.. a)r fi( tu•••lit•iuC'.., h.' ~tlht•t•, tl11111 rt•.::t,lt•t···d pluu·r~t.h•i .. t..; \\hit·h 
r('Rt1~ lhJ (c,Jinw .... : 

" But uu out• :-4hHII ,, •• JH'IIht1Ht.·,l h.\ ;un dtiut.: t'lltlluith•d lu 
\IIi' (•ftnpf••r ftmu kt•• ' f'IIILt ollltl ,f•lJm.:- pt·opt•i• •lfl l'~ Uh•tlh•iut.•~ 

ruul "ur·h utlwr tllllllt• .... t~t• r•·•n•••tit'' t~ ... do unt ,.,,ntnin 1tllo;(i -

('IJ1111!! litlunr ... or f'H."l l ... •lll" 

hn\t• hod (~;,•(•n:--ioll Iii •·•lU'Idt•r t11i .. s.·dinu n ..:r,•;_\1 ,if•ol with 

the phnrmUl') "'ommi..,-,iou mhl "ith tltr• rc-hul 1-!'r'''''·r ... n';...fWintion. 
aud it has alway~ ho'•'ll tn)' iul••rpt·o•t:otiou !hat th~ iimitn11on .. ,.. 

do not t•nntain into~irntilt~ li•tiiiJI' t•r P"''"n•" RllJllifs to !1oth 
lltnprietnry mNii•·mrk aut! tlome~ti•· reuwolir,, nucl lrum th e r~Rtl· 
ing or !hr M'<'tiou aud lite tnnuurr Ill whirh 11 i• l'lllll'lllntru I 8111 
ineliue1l to lwlit·•·r thAI this;, whAt WIL• iut•'lt<h·ol hy !hr h•l!iliiR· 
turc. 

.Toll~ Pt • ..-tl'IIPK •• l.•~i<l411rl .\llllrr>• 'I fl11•rral • 

COt:!I'Tt&S the .;%~ or f'olk uucy 1'111<•1' iulo 1'11111 l•lltl \\ i!h "" ins!i · 
tutiou to care for unror!ltnal•• ~:il'l• tl11ri11 g roullucmen!: Also 
tnRy emplo~· a ''i<iting 1111r'1' tro brlp !111• ... wl< nuol 1"'01'. 

l•'r•hrunry 10, I!H!i. 

CotiNT\' .\,.roll'oiP.\' O•)uulr. A. Wrt .... os. Do·• ~luiu•••. lo\la. 

DI'.AR Sm: I am in rrc·ript nr your •·munHtui••hlluu o( ttl~ !llh 
i11.~tan1 rlir~Ning my n11out im1 !o •••rtwn :!:!:1" or the• Co•lr nrHI r~· 
I'Jilelltillg Rll Opinion IIJS t CJ Wltt•ll ... r Or IIIII ill P 1'011111)' or the Ki7.0 Of 

Polk, wher~ thor~ a,... n number of unf,rtunnt~ Rirl• nr~tling med
ical o!trnlion clurin~t confinrmr11t Hntl no llll'RII~ It> (>8~ for 88111~, 
!he b081'cl nf ~llper•·isotM may elltPr into U t•OHl r&<•t witJ1 811 itttlti
tution to eare for surh en~•• All<l po~· thrut o th•llnilr yenrly ~11111 

for such enre; sud fur! her. whetlwr or not I he hoard toay hire n 
viaiting nurse 10 look after sirk11eAA amou.c th~ poor or tbe city. 



RP.PORT tW ATTIIIC!>.'\ t:t: .... :ICAI. 

1 nttr•,. "itll .)tlU that thP lu•Ar•l h.t ... ,,., .• 1utl•orll \ l•l e·uf;.r into 
u •oltfMt•l urttll'r ..,.~·ti••n :,?-.!;(.' Pl lllt" t'~wh·, I "''II.!'U'•"t. 1tnwt•\rr 

tl•nt •••· r ,.1,tra..t J•rtl' j,J.. t'or a"'''' u uu~~tunt 11t ttt•• t•\tlUI that 
tlu·r•• .tr•· flftt•t·n ur tw1 to I'XCd"'•l 1\\t 111~ u1rh •luriu~ tht• ~-tadr 
u 1tl H furllu·r .. um m tlh~ t•\r-nt that th• r•• ott•· 1\\t•ut~· 31H) uut to 

t·\•·•·•··1 '"' 111.' th•· und ,till ._. hliti~tru•l ~utu 1f the•rt• nr(' o,-,., 
l\\•·ut\ U\t' ftflt) H'•l to e XC'f'•'tl tl1ir1~ \ f•Ou trou•t of thi~ U8lllff' 

"'''''''. ~h"" tt1at tl•t·r.· j~ at l"l'fil n·haliwt lu•l\\t'('ll tilt~ 1\f•r\iN·s re_n. 
•lf'rf'•l nud tlu· n11HHIII1 ,,r morw~ 1n ht• rudd. mul iu Ill) jutl~rneut 
111!1 1!1· fullv 1\itltin th~ In\\' and r nt ir•·lr I'''O Jii' '' M wrll us l~;wl. 
If 11 •tlf't•iflt: • tltll is •lipnlRto'll \\illHIIII rrrl' rl'llf'(' tlllft(• lllllllloer or 
~ti rl• 1'1\rrcl for, it might lflok us lhou~:h it wo·r~ uwunt as a dooa. 
ti1111 ur npttrllprillliun hut • t•uttlrnrl M lht• ttAIIIr~ Hngg~sted will 

h~ fr~•t• rr .. ua 1 hill OUJN:IIIlll 

1 am furth~r or tile opinion that th~ •~·arol i• authoriud 10 em. 
t•lll,l a ,·a.itio~r 11111'8<' to lt)(lk a ftrr •i~kn~-. an thr families of the 
l''"'r on fiLI't thi• aothorit, """"' ' '" 1•• aA rh•• r ~~~ the employ
uarul .. r 11 phv•irian. The ~~nar~~ of a 11111'0<' in n numbf'r of in
•Wttt'<"< 11111 t•N•babl' n>11drr uauw•·l"!!llry th~ '*'rvi<•f'S o[ a ph,·
' •r tau 

Yuu •nbmlt the fnrth•r •turstion: " If you 1111~1\'t'r these two 
IITI'I'"'itiun• in th•' nfl'irmntivr, lhru frtun what fund would the 
ltlfiiiC') hi• tnkrn by lhe boartl or 8upcrvisnrRf" 

H~rliou ~~47, ~upplrment lo tho rodr. J!li:J, Jli'OYides: 

'"!'he eltJWnsa or suppo,rtiog th•• poor Mhall be paid out of 
th ,• count) treuury in the l!llme manner ft8 other disburse
onrnta for eounty pttrJ>Ose": anti in t•n\e the ordinary revenue 
nf thr ~ounty pro1·es inl!lllfirieot for the upport of the poor. 
lhr board may l~"Y a poor tax. nol ~xerNling two mills on the 
tlollar, 111 II<! ~nltr~ on lh~ ta't '"' anol l'ltllrN~tl as the ordi
"ar) cnonty tas. '' 

l,rtt~' \ 1 (h \1,11 \ 11' l;o•\tllolt ... I,IIIIJ-' 1110f I •tH r \ tUI ,f,.,.,t 
\' h• to• t•r••JH'rt\ t'HII\1',\o tl , ... ·' t:lll ,11111 ruu,lll• t tlhtll 111 .\o·t•ol 
h In\' an• I ,iff, t'tltoU \Jllll o•l..,rrn ,ft • •I \\\tU)ol h• 'llh•t·t•l In tJ" 
,..,~~rdltit: to \a]u,. ••f JII'1 +Ju rt~ \ntt·r••,f tt\11\•·~···1 \\hPr•• f"Ut\ 
.. iolt rltflt•n ., tt'(•t"h•··l \\•t..-,..,. 1111 ••nu .. hl•·rntt••ll t•a.~""' .. luu 

'lull •·IRuu •1•••'•1 i:-. '~' ''''" tu t•orrt•d I tilt IIH t~t'\ , ... '''•(tilt•••\ 

Fo•hrttar, 1:!. tnt;,_ 

\\' r. ~··· , , uc,l'rl~idt "'·(),Hum/ .1\nt'UfiiC llfru£ . Ouklnutl . I H\\U. 

llt' \11 stu : Your lrttr•o· .. r 1-'o•ltrutll',l' llltlt , rttlolr•''••••l tn .\tt•W· 
nf'y ( h•ut•rul ( 'o~~cm. hn' hf'f'U t(•(t•rrr•l 10 Ill!' fnr ro•pl~ . 

Ynu tunkt' inqui~· as to whrtlwr it \\ill htt tH'('t''':try to affix 
inlt·rnal r~~<·nur 'tamps 10 a ' '""' Nllll~ying prnpo•n,· 111 tlw chil· 
.trtn of thr ~trantor a• a gift . 

\\'htlt• thrr•• ,. no "pt'rHic jlTtll !'ton in lh ~ rr~tnue law t'!letnt>l· 
in11 fr<tm tu.,;ation tlertl> of tbP rhararltr rrfrrrt•J 10 hy you. the 
l~a,ur,· oh·paMautnt in 1900. tn con•lruing a similar enaelmcnl. 
hrld that 11 ch'~'<l of con,·r)·lln~t' nr rul ~tute to a trnste~ or otlt" 
r•·~on wolhonl a \'aluable ron•ulcration wa not taxable anti 
that onl) tho'e where a 1·aluablr con~i<l,.ation. capable of tsti· 
mation 111 auonry pas.ses. Al'l' tnxnhh•. If the <'fHt.iolrM\Iion is '' lo1·r 
anti ntl't·rt ion." as it would he in the •·nl!(' rt•frrrrd to ,,~· ,·ou no 
reveawe stmnp would be l'ftjUired. 

In nn<wer to your other inquiry oa lo ho1v Burh n deed shnnhl 
ht mMit•, wonld sny tbnt any form of deetl would be sull'icieut. A 
romryanet of the titl~ in fcc sirnplr, if the grantor desires eon· 
>f\llnre II) beeomt> effecli,•e 'at onee is all that ill nl'«l!!!Ary, or it 
ro~ld be made ri'Ser\'ing to the (U'antor a lif~ estate with the re
main1ll•r 10 the ~hildren. 

l'nli•·r thr nrw l"t'\'t>nur la11· a •tnil rlaim dl'f\1 would Ill' subjttot to 
tuau<>n ArNJnliug to tht 1ahtt· of lht• JltOfM'riY intel'fl!t that i~ 
N nH) r<l That is lo say, where lhr quit elaim dffii i3 eJ:etuled 
~imply for the purpose or eoonpiNin~r th~ chain of title and no 
Nm•i•l~rftlion pe"'e', no lh shoul•l be required to be paid. II 
thP cou&i(lerntion for the deed i• tlOO.OO it Ahould br tued on tl11L 
bui~. It 1loes not dept>nd on th~ 1•nlnr o[ the proper~y conveyed 
by tho quit claim deed but upon the inlereat thnl the grantor mfty 
hnve in thr 11ropcrly. 

J OH!f Fr. E'I'Cifl!ft, J1 ui1lnnl ; t llorttfiJ Ottteral . 
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S l 'l ltt••l ( 'p!;l'lli>\ II"' · i'l'''l'''rl,\' nl'. j.., ... ulo.i•••·l 1•• a:-.st•..,..,tlll ' llls 1'111• 

..,fl't'l'l 1111p1'11\l'llll'tlh ..,jd,•\\idk at ttl I h·· lik•·-

1•\·ltnw "·' :!:1, I !H ;-,_ 

.J. \\' . ~lnnTo,, /ndq>t lldtnl s,/wol l>it>lrirl. \\"a..,hitt!.!lllll, Iowa. 

lh;\ lt StH: Ht•pl~iug- In yotll':-. ol' lhl' 17th inst. will say thRI 
('11 1' Slll'l't 'lllt' ('lllll't Itch ht'l d I hat t ht• propt•rt y 0 r >;t·lwol ('Ul'pOt'a. 

t iuus is :-.ul•.it•t•l to a-...,, • ..,..,1111 ' 111 fnr ..,, l'l' t'l impt·on'llll'llh, '-Hh•walk<> 
ancl th t• lik•·· St•<' Simtr (',/y , ..... / mlrprmlrlll Sl'lwol /Jt.~lrul , :;:; 
J uwH, 1:-.o. lllHl J.:. c( · 1\ . f 'ou.o;fl'ltcfiau ( 'o. I'·"· .}tMJirr f 'uu11{y, lli 
lo\\ a. :Uiti. 1 klll't'. I s<'•' no ill1•g-ality i11 tht• kt'nts nf ll11• <'Oilll'l\ct 
\\ hich yo11 l'tll'lo~c>, anti, ~h it set•uts to he fair in it... provisions 
ll~> to lht• 1111'1 lwtl of drh'l'tninin!! the amonnt, in nty juclgnwnt tlh~ 

se:hool hoanl wonl1l IHl\'1' the rig-ht to ext'C'Utc snrh a t·mtlracl. 

C. A. RortB INS, A .~ . .,isfa,tt Allonu'y Ornrral. 

\\ ' F.Eo:--.-Wht•r<' a railroad put·nllrls a puhlit• highwt~,v \\itlt ll(l 

prinlll' land intt'T\'t•nill•!. thr company must cll'~lrny thr ''''"lls 
alon!! the• highwn,\. 

1<'€'hntn r·y 16, 1 !ll :i. 

THOl-l. IJ. :\[wDo:-.: \1.1), /liqltu·ny Engi11rer • • lnlr. Tliqltway Com
miss ion, ,.\ mr.,, Town. 

DK\R SIR: Heplyin!! to yours of the 22d inst. and to your tn· 

fJUiry contnin('d thrrl'in whi<'h r eatls as follo\\"ti: 

'· Jf a railroad r·ight of way parallels the puhlic highway 
niHl t lH'rt• is nu privtlll'ly C'\\DPcl laud intervening. npou whom 
1lot'.., thr duty rt•st to dc•stroy the weeds along- b\l(.'h hig-hway'! 
ou thr siuc adjoining thr railroacl right of wny !'' 

will 1-.ny thai , in ury judgm<>nt, it is the duty of tht' railt·oml c•om· 

pany own ing and oC<'II pying or in control of the r·it.~hl ol' wa~·. 

1 call yo Ill' nttrnlion to St'rl ion one of the new weed ln w fonnd in 
<~haptl•t· 128, acts of the th i11 v-tifth general asst>mhl,v turd quote 
1 herr from as follows: 

· ·Jt shnll hr the <lu ty of rach owuer, occupun I, pi'I"NOII. com
pany or €'Orporntion in rontrol of any lands within tht' state> 
of Iowa, whether the smnr shall 1·onsist of improv<'d or unim
provNl lands, towu or city lots, lands used for rnillt'(I!J riyht 
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of l('ay or th•pul !!l'nlllld' tn t'illlM' to 1 ... cut IIC'at· the 
surl'aN•. all wet•d.., 011 tlt1· 1-ll'l't'h m· h ig-h\\n~s mlt111ni11y .~aitl 
lands h<'lm•rn tht• liftl'l•nth dn~· of .Ju ly and th•• l'iftt'cnlh lla" 
of All!..'11St of each yNtr. But tiothiu~ hl' t't•in shn II prt•ven t th." 
lnudowuet· ft·nrn hat·vt•-.tin~ tht• g-t·a ... -. ~1'0\\ n up1111 thl' ruacb 
along hi~ lnntl in J·T'OJlt'l' M'ltson. ·' 

C .. \. Horm""· . l.~sislrwl .11/ornt !I (lc/11 mi. 

( 'n1.::-- -':-.:.o Tuwx~. - ( 'an t•na<:t an ot·diuutiCI' l'sluhli'-~hi ng a fiat 
rate for dwelling housl'S und l'<'quiring husi1tc•s., ltous<•s to in
stal meters for tnCtli-,llt'ing wnl ct· supply. ('iti1·s and t(JWUN 
owning their own wutcr supply worlu; t•an t·ut oil' wutcr snp
pl.v for uon-puymeut or watl'l· 1'1'111 Ill. 

}'cbt·uat·y 2fi, HllG. 

OEO. 'K REMn~aToN, N'eola, Iowu. 

~h· DE.tB l\IR. REMJl\ O'l'ON.- Your letter of tlw Hlth in ... tant. ad
dressed to tbe attorn<'y gPnt'ral, has been r·<'l'l't'l'Nlt o m<' for r<'ply. 

Yon propouncl two inquirit•s as follows: (1 ) \\'ill an ordinance 
be legal which pro\'idl's that ccrtaiu premises, MH'h as liven· 
l>tu·ns, garages. ltotc ls, ctt· .. must use meters, while ot·d inarv hous~
holu<'rs may IJe chargcd thr nnil'm·m flat rntt•? 1111tl (2) Does the 
Iowa law permit the town to cut off wntrr supply fr'ona a ,}well
in~ 0('C IIpicd by H lc>nattl with 1\ fHillily fot• non-payment uC \'l'ater 
rc•ntals! 

In answer to your first inquiry wilt say that I belil'\'C it would 
h(• cutir(•Jy legal for u t•ity or lnwn to C'llut•t nn Ol'() iuan~c estab
lishing a flat rate for tlw<'llin~ hou•ws anti J't'quiriug busi ness 
houses, especially such places us hotels, resta nrunts, gnr·11gcq, li't'
cr·y harw;. etc., to ithtul nwll•r·s for the llwnsnl'in:-r of tltl' water 
supply. 

l nl'<'J)]y to your srcortd question will say that so J'ut· us l h<' state 
law is concerned a c·ity ot· town owning its own wntct·works sys
l<'lll <'an provide for tht• cutting ofT uf wnt<'l' o;npply for non-puy
turnt nf \Vater I'entnl. 

.ToliN 1-'l,'f.TC'IIEI:, .h.'l'/ .111''1 Orn'l. 
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LIBRARY 'l.'RtrSTEEs.-Report to be made to city council at close of 
fiscal year, which is March 31st. 

February 26, 1915. 

Miss JuLIA A. RosiKSON, Sec?·etat·y State liibrary Com.mi.ssion. 

DEAR MADAM: Your letter of the 20th instant, addressed to 
l\Ir. C. A. Robbins, has been referred to me for the reason that you 
have gone over with me the matters referred to in yom letter. 

Section 731 of the code requires the library trustees to make a 
report to the council for the year ending J?ecem~er :l~st, and_ I_ do 
not find any section of the law that conflicts wtth th ts prov1ston. 
As stated to you when you were in the office r ecently, I believe the 
misunderstanding has arisen because the 31st day of March is 
considered the close o£ tJ1c fiscal year for cities and towns and all 
reports where no time is fixed for filing would be due at that lime 
for filing. This statute, however, is definite as to date and should 
be observed. 

JonN FI,ETCIIER, Ass't Att'y Gen'L. 

GoPllERS.-Crimc to capture birds by poisoned food but this does 
not apply to gophers. 

March 2, 1913. 
H. I. TrroMPSON, Webster City, Iowa. 

DEAR Srn: Replying to yours of the 27th ult. addr&iSed to the 
attorney general will say that code section 2558 makes it a crime 
to capture birds by the usc of medicated or poisoned food, bul 
this provision seems to apply only to the fowls of the air and not 
to tbc creeping things under the earth, such as gophers, C'tc. 

C. A. ROBBINS, Assistant Attorney Genc1·al. 

AuDITOR may con·cct errors in nssessment but cannot revalue prop
erty. 

Mnrrh 3, 1!lH1. 
Ros•r. I·~. B \lttt . • bscssur, Wav~:llo, luwn. 

DEAR SIR: Replying- lo yonl's of recent elate audrcsscd to the 
attorney general will say that the only authority pos-;cssctl hy tht• 
auditor to correct errors in the assessment of propel'ly ffiL' JHH'posc 
or taxation is provided by section 1385 of the code and section 
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1:3 3-b supplement to the code. The power to make corrections is 
limited to the current year and he is not authorized to re,·alue the 
property. 

C. A. ROBBINl', Assist,wt A ttorncy General. 

,Jl'RY .BXE;\JPTJO~.-A member o£ a paid or voluntary fire com
pany is exempt without r<'gat·d as to how long he has been a 
member. 

C'IIAJU.Es HI CE, Lake City, Iowa. 
March 2, 1915. 

D K\rt ~m: Reply in~ to yours of the 21st ult. addressed to the 
attorney gene1·al will say that no length o£ S<'rvice in the fire 
company is r equ ired to rC'nder the member exempt from jury serv
ice. All that is requi1·ecl is that the person be, at the time, an 
active mcmb<'r of a fire company nor is it ref(Uircd that such mem. 
bcr be a membrr or a paid company. The exemption applies to 
volunteer members as well. 

C. A. RoasrNs, Ass't Atl'y Gen'l. 

SCHOOL OFFICER ELECTJON.-'rhe official ballot described in chap. 
245, 35th G. A. is the only one that may be lawfully used at 
such election. 

:March 3, 1915. 

A L. CLJNITE, Sect·etary Scltool Board, Des Moines, Iowa. 

·DEAR Sm: Replying to your question concerning chapter 245, 
acts of the thirty-fifth general assembly relating to the election of 
school officers will say that in my judgment the official ballot 
described in this section is tbe only one that may be lawfu11y used 
at such election. Jn the latter part of this chapter it is pro· 
vided: 

" In all other respects the said school election • • • • shall 
be conducted under the gener al election laws o£ the state 
of J ow~t so far ns the s<lllll' may h(' n prJ i<·nhlt•. " 

By S(•clion 1122 uf llt(• cotlt• it is Jll'uvid••d · 

" ~u ballot futni:~hed Ulf lite JHUptt· uj) H:tr shtill ht- t't'Jt:cteu 
fot· any error in stamping or· writing Ut~ Cllllor~emcnt there
on uy the officials cllargctl with such duties nor because of 
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all\' 1•1..-u1· 1 11 tlw part 111' tlw offi<·f' r ~:hal'l.!t'rl \\it II sud1 duty 
j 11 . clt •ll\criu~ tht• "l'nlll! ltallot at nuy pr~c·i1H' I n1· polling 
pl:t\'t'. ltut a ll)' ludlnt clc•lin·rt'd hy thr propc' l' otl'ic·inl to any 
, 11 t 11· ::hall. if Jl l'opt'd,,· Jlllll'kc·d hy the ,·otrr. IH' <·ountl•d as 
,.1h; for all t·alldidutc•.., \lllt•d l't.l' whom tlw vntt•r hnd thl' 
1·ight to \'Oll' aut! 1'<'1' \\hom hc• has YOtcd. 

11 

ny th i:-. l :lll~\la~c· it is (•h•ul'l,\' illlplied that uuy ballot nnl dt·· 

lo\'t' ro·cl It~· I he• pl'llJH'I' nllic·i<ll ,Jwuhl ht• l'<'.ie<'lt'tl. 

( ' .• \. 1\0RUI~:-> • • l.'i$ '1 . ltf'y fi ru'[. 

....:1 111 ,11• OI·'Pit'FI{ :'\u ,,ll'\ \ 'l'tnl\:-.. - Ill 191~•. ~la1·rh 1-.t is tht~ last tiny 

!'or fi li11g numi11at ions. 

\\ . L. \.;Tb:R;-.;. L O!!<Itl , l0\\'11 . 

l lt \It :-;m: YuuJ'-; ur tlw :!ith ult. adtll't•S.<;I'd to till' attorm•y 
!.!t'lll'l';ll 1111 .... hi l'll l't•ft•l'rl'(l to llll' rot• l'Pply. You ('till altc•ution to 
th<' f,wt that son11• 1wwspap<'l''> had puhlio.,IH'd a shlfl'lllc'lll to thl' 
dTet· l tlntt Satnrda~. F<•llrlltll'." 21th. was th<' la~t cluy for tilin~: 
uoluin11tim:s tm· ...,. honl nll'iL',.l'S and also to tlw fad thut mw yt•ar 
ill-\1 yc111 applic•cl to thi.., ch•pat·tuwnt and rv ·eiwtl u rnlinK tn ~ht 
dT\~,·t 1 Ita 1 ~~~~!lclay nt' I h«' "c•t'k pt'l'CNlin!.! the :\Londuy on winch 
the' clc•<·tiun is to Ill· ltl'ld \\~h lht• cht~· for s ul'lt filillf( and your 
i IJoJ 11 i 1',\'. ltl'iltb· :-.1 a 1 c•d , i-. \dH't hc•J' or not 1111 r fo11nn rnli ng is 
:HI hcrc•d t n :'1111 l wh(•t ht'l' tlw Ill'\\ "Jl<tpl't"i ha w• all,\' wa l'l'U nt fot· stat. 
Ill!.! th111 ~atunlay wns till' l;hl day. 

Th<' ~tat111t• r•o\'t•l'i ll!.! t he· 111allc•r· j.., l'mmcl iu vhaptt•r 24!l. actA 
cof tlw thirty-fifth f-!1'111'1':1 1 a"s«'tllhly <liHl t'l'!ldo.; IH l'nllows: 

• ·Tho unwc•o.: ot' nil )11'1'"011'1 ll lllllillat <'d ll'i c•untlidnlr!\ ftll' 
c ti'iPt" in all iudc'JH' IIdt·nt t·ily o1· 1owu disll'icto.; shall IH• filvcl 
with the• xi'C' I'I'IHI'\ of tlu• ~owhool hoa1•d not ltttt'r than H<'VCII 

days pn·vious In thl' day o11 whi<·lt the• Hlll\11111 sc·hool l•lrl'liOII 
1..; to lu· ll(•lcl. ., 

')'Itt• "'·h•HI ,•lc•dinn is l'••qllil·t•d Ill ht• ht•lcl Oil lht• sc•t•CIIH) ~[Oil· 
clay iu ~l;m·h. \\ hic·h would t hi-; yc•m· Ill' :\JnJ·c·h Xth. St•t• src•tion 

'2;;,1. !->IIIIPI••IIIf 'llt lu I ho • c·cule•, 

'1' 111' l'lllc• iu 1'1111111 iiiJ.{ I illll', \\ IH•t hl·t· t'cu·ward Ol' luwl(\\lll'cl, i!l tu 
o'l'l·lttdc• tlw fi t·-.t cluy ancl inc·lnd1• tht• last: IWill'l', in this matter . 

lh•· da\ nf ll11• o lc •o• t in11 \\ucdol It~ • ',,.Jud e ·~l .c1 n l. o'llllllt in:: h;11·k 
1\U I'd" "1 '\'t•ll days. \\4 uld 1.1111! "" 1111 \l nllclll.\, ,\l.u·1 h bl. llo•no·t• . 
you will l-.l'l' nn •· l'm'llll'l' opinion j..., adhc I' •cl ln. 

c· .\ l: e~l:m:-;s, . 1 ~\·1 .lfl ' tt l,'ttc'l. 

HII\IW «W ('cJ:-.THoJ..-Tiw l'l'dc·ral la\1 Jll'ltai ll ill!.! In di-.pem-in1! 
opium. I.'CCH h•m "" aud dPI'i\ati\'1'" is uut intc•udc•d In int• 'l'· 

t'c' l'l' \1 ith m· apJol.\ to dt11::" llll'lltintwd hy ,fall• nf l nwa for 
11"1' cf itlntatl-s in in-,t itu t inns undt'l' hoard of runt rol. 

)l:m·h 1::. Hll:i. 
Bo \ tw oF Co~TIWL. 

(h:NTLEltE;.<: Hrpl~·inr, tn ,YOlll' rrr<>nt inquil',\' 11..; t o the l'fi'c•f't 
nl' thr r<'ccnt ft•di'I'HI lnw l'(•lntin~ to th<' sil l<' 111111 cliApPn!-iin~ of 
l•pitllll 01· (•Oca l<'avrs. aud dc•1·ivat ivc•s and JH'I'pamtions tlwr·rof. 
11 ill Ray that in !lt'C'Iinn «1111' cd' I ht• t\C't. whi(•h rl'quirt•-, 1 hi' prrson 
<'11 !-{Hgcd in such sal<' tn l'(·~· i"l "l' nnd to pn,\ n SJWc•inl tax. is found 
: lw l'cllowin~ langtHt!?t': 

·· f>rc,·ided fnrthc I', llwt tht• pc1·sun who t'lnploys hi111 ... !tall 
have r~i. tet·t•cl Sltlll pui1l till' 1-ipl'riul lux us l'l'Cf llil'l'll h~· thi:-: 
S<'l'tion. Proddt•d furl hc•t'. that nffiN'r ... nf t ht• { 'nitcd :-;hltt<" 
Oovt>rnm{'nt who 111'1' Ia\\ full,\· <'ll!!llgt•<l in lllllkin~ pm·t'lut!>es 
OJ' the abO\'(• 11Hllll'd tii'U~ fot• the \'Hrious dep81'tllll'lllS of 
tht' 1\r·m.v and 7\nv,\, tht• Puhlic Ill'nlth S!•l'\' i <•t•, an1l fm· Go,·· 
(•rmnent hospitals mul pl'isons, und nli'irc•rs of :w~· !'lat~ ~O\· 

<•rnment, OJ' of any <•ount~· or llHmit·ipality tlwrt'ill. who ar\' 
lawfully enf!aged in makin!! pnrchast•s of tlu· above uann'd 
d t'lll..''S for sta lt'. <•nnnt.\·, fll' II I JUii~ipn l hospital-; or pr•i,ons, and 
officials of any h•rri tory or immlnr po"-"<'l',ion ot· th•• 1lbtriet 
ot' Columbia Ill' of thr l'nil l'd Statt·~ "ho nr1• ln\\ fully l'll

gtc~t>d in makiu~ pnrchn:-;r" of tlw nhovr lllllll<' cl drttJ,."S fo r 
hospitals o1· prio.,ons I h(wei n Hhall tlol hr t't'l(ll il·NI to I'Pgisrc·r 
ancl p.ay the HpN•ial tnx lls h<'J·rin l'<'q uirNI.' o 

l u sertion two, which p l'<'s<•J·ihrs that the• clil"ll'ihution mu~t h., 
111udr on written order ancl that !HH'h m·dl'l' '>hould tw sultject IIJ 
inspection and that the purchnsl'r shall n•hu·n duplicate• ot·clers 
it is further provided: 

"~othin~ contnin<'tl in thi-. s~ction shull upply • • • • {tl ) 
To the sale, bar trr, Pxdulll!!t'. m· giviug uwny of nny of tho• 
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a[or(·said drugs to atty orl'ic'C'l' of thr l'uitl'll ~talc~ Gow•t'll
mPot or of any stat e, trtTitorilll, district. r·o11nty. nr •nuni.-. 

ipal nt· insulnr ~ovrt'tllnrnt lawt'nlly rttga!!"rd it1 IWtl\ing pu 1•• 

rhasPS tltrrrof ('r))' IIIP ntrioll!'l dl'pal'itnrnls nl' IIH' Al'lll_y and 
Navy, t.lic l'ultli(· ll ral th S1•t'\'il·C', ancl for Govt'l'llllH'nt, ~IUt(', 

territorial. district, t'Ollnty, or lltllllicipal ot· insulat· hm;pital)> 

or prisons.'' 

Hence, I am oC the opinion that this law would not intct·ferl' 
with, or apply to, the distribntion of the drugs mentioned by the 
state of Iowa for the usc of inmates in auy of its institutions un
der tlle control of yom board. 

Howevct·, I would suggest. thAt a lil<e inquiry has been madl' 
by the educational institutions under the control of the Bo<\)'(1 uf 
I•;ducation as to ·whether or not this law will pt·ocibit H c use ,,f 
such drugs in the clinics conducted in said institutions. This is 
a qnestion of more doubt and upon which I will a...<;k the ruliug 
of tb~ commissioner of internal revenue, and, in view of the fact 
that this inquiry is to be made to the commissioner, it might be 
wise to submit your question to him also, and, with that end in 
view, I would like to have you favor this department with a writ
ten statement showing the institutions in 'vbich it may he -le
sired to dispense the drugs mentioned and the manner in which it 
is desired to use or dispense the same .in each of sul'J, institul iotJS. 

C. A. RoRBlNS, Ass't Atl'y Gen'l. 

JuSTICE OF PEA-CE A.ND CoNsT_,\ BLE--FEEs.--Crumot tlen~!llld fees in 
advance of prosecuting witness before making arrcst.-Costs 
cannot be taxed to prosecuting- witness unless information wa~ 
issued without j'ustifieation. 

l\farch 16, 1915. 
Jou:-r ScnuLTZ. Hornick, Iowa. 

DE.lR Sm: Your letter of the 15th instant, addressed to the at
torney geneL·al, bas been referred to me for reply. 

I note that you say a former justice of the peace and dep.uty 
!>heriff refused to act in making an arrest of a person chargerl 
with an offense nnless certain fees were paid them in advance. 
Upon filing an information before a justice of the peace properly 
r.harging a person with an offense, it is the duty of the justice to 
issue a warrant based on such information and to place the war-
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rant in the hands of an officer for service, aud it is the unly of 
the officer in whose hands it is plac<'d. to act iu the matter and 
he cannot exact fees hom the per'Sou starting the prosecution 
in advance, nor can any costs be taxed to the complaining ,.,;tncss 
unless it is shown upon the trial of the case thnt the information 
was filed and wnrra.nt issued thereon without any justification 
whateYer, but this provision only applies to a certain clnss of 
cases. In yonr case the officers had no rig-ht under the law to de
mand payment of their fees in advance. 

JoliN FLETCHER, Ass't Att'y Gcn '1. 

2\:'QMIN.\'I'ION PAPERS-DE }.,_,('TO 0FF'1CERS.-Irregularity o£ filing 
would not affect Actions of sucb officers in event of election 
and qualification at rnn nici pal election. 

:March 26, 1915. 

J. l\1. C. l LHIILTON', City Solicito1', Ft. 1\[adison, Iowa. 

DE,lR SJR: I am in receipt of your communication requesting 
an opinion as to whether ot· not an irrcgulm·ity in the filing of 
nomination papers by candidates for a municipal office would 
affect the actions of such officers in the event that they aTe duly 
elected at the municipal election and qualify as such municipal 
officers. 

Section 1103 of the Code provides in part: 

''All objections or other questions arising in relation to 
certificates of nomination or nomination papers shall be nled 
with the officer with whom the certificate of nomination or 
nomination papers to which objection is made are filed. 
• • • • Objections filed with the city or town clerk shall be 
considered by the mayor and clerk and one memoer of the 
council chosen by the council by ballot, and a majo1'ity de
cision shall be final,- bnt if the objection is to the certificate 
or ttominutiou papet'S of ~ithcJ• of said city or town officials, 
he shall uot pHsll upon said objection, ltut his place shall be 
l"iiiL·d hy a n1etnller of tltt• conu('il against whom no such ob
jel'liou l'Xists, chosl'll as ahO\'t• pt·ovi<letl. '' 

Ju the ease ol' !:;tate of Iowa, t>x l'l'l, (Jeorue Pmll, R elutor, t's. 

The Secretary of State, 1V. (', llaywanl, 141 Iowa, ] 96, our su
preme court held that the decision of the officers named in section 



1111:1 of I ht· ( 'odt• to )HI"'> ll)'lln llll' \'lll itlity or tht• IIUIIIiiiHI inn (IU· 
I''''" \\,ts tiual a nd thnt tht• •·out·t hntlno jurisdiction tlwt·t•nr. 

\ un will nutit'l' that I appt'lll't•tl ot c•otut!'it'l in that <'IN•; in 

fn 1·1. 1 hatl t'hn r!!•' ut' tht• t'll'-t' holh in tlw lower c·ourt nntl iu the 

Hl)ll't'lllt! t'OUI't. 

.\sitl l' hOW<'\l r frtlll\ lht• qllt'stinn o l' irr,•guJarily. if 1111 offict'r 
i ... c•lt•t•lt•d allll qualifit•s and nt h <h such, it is ••h•mPutury that 

:.! ( uf his ll<'tiuns Hl't' \Hlid and llinding, and that 110 Slll'h llt•tions 

w a,\ IH' nttuckcd in u t·ullnll'J'ill JII'Ot·t•cdiu!!. This i-. tlw holding 
of !Itt• -.upr<'llll' ('01111 of t lw l ' nit<•tl ~tHI<'S, Oll l' 0\\ ll su pt't' lllt' court 
.tlltl iu fnt-l the pro(Hl,..ition is so wt·l~ <'"tahlislwd tlwt 110 lawyer 
thinl,s 1f eonh·<J\'('J'tin~ tht' pl·opo ... itioo; see, howcvt•r. llw caJ..t'S of 

.Yofirr t'x. l'nifrtl Sf(I/Cs , 16-1 l'. S. 667; 
/,u{l. in d· W i/.,on I'll. Jlrcs(CIII, :12 Iowa, 2:J;j; 

Sticknry t•s Slicknr,ll, 77 Jown, 702; 
Walcott 1'.~ 1\'clfs, !) IJ. 1t. A., 59; 
l'd r rson !'.>;. 1Jcusn11 , :!2 I;. R. A., !HO. 

UEonm: Cos~uN, .dltornry (/r11cral. 

J t.t.EI;.u. To II m.n Bnxr:-;c, ( 'u:-1'1'F.:-T OR SP_\RRING Ex JJJBJTIUN FOR J. 

PH!l.L , Hr;w .\RI> uH ~\ :-.\ T IIJXU oF Y .\Ll:E _\T \\'IIIC II \:"\ AUlliS· 

slu" 'FE I: 1:- (' 11 .\lte. Fn.-Wrt•st ling match~ not p roh i hitNl. 

:\larth 2~. 191:5. 
P. \'. PLntB. llayor, !:'ih·1·r City, l owa. 

l>EJ R Snt: Your· h·tt1•r· of tht' 26th instant. tHldt·P~st'd to thP at

torn<'~ ~"'H'''HI. lws ht•tn rt•farPd to m<' for r<.>ply. 
Y u11 stuh• that u nnmlw1· of wn•stl iug an1l hoxi n,:t mut(')l(•s have 

hi•JI lwltl ill your tO\\ 11 Hlld a .. k 'i r I her<' is au~· way to Jll'C'\'I'llt n 

t·~·t·m·n •nt·t' of t h<'"t' lltH t <·lu·-.. 
1t is l1 violation or 1hc lnw to hold any uoxing eontl'st or spar

rill!.(' <•xhihition for a pl'iz1•, rewat·1l or an)1hing of vnlul' a t which 
n 11 ad tn is.'lion fcc i~ c•ha 1'1.!<'11 or l'I'C'<'ivcd cith<'l' d irl'ctly Ol' indir<>ct
ly. You will fintl tlw statui (• on t his in sct·t iou 50:18-H, ~;npple

mPnt to the <'OUP, 1!107. 
'l'ht>l'" is no luw in thi'l l'tatP. howcvt•t·. proltihitin~ Wl'C!itling 

lllal r•li.·s. Auy pl't~Oll wlto anak•"' a het or wa~t-1' l'ot· IIIOllt'.V m· an~· 
ollt••l' ftl '(tJit 1'1,\' ,,(' \ltl llt j._ !.!trilt~ of a llli'odt•nuo<IIIOI' :11111 Sllhjt•cl tO 
a fill .. not l'~t·t·~clin!!' :.;:illll.llll or iut pi'L-;omn<.'llt not t•xc·cediuJ.r one 

:.ea1· iu jnH. 
.) oil'S } 'LETCUER, Ass'f .1ft 'y Gen '1 . 

I ·,., 11\lll\1111 J) t,'IHII' I . "'" :!j.-,j t•ot\l'h tll').!.llll ~. lliuct tol l ul,ll' ! 

t'ulln\\ int: l~tl'ltlatillll. II .dro·,cd.\ "l'l..'illli/• ' tl . llw11 II• \\ tor:_!a lt· 

ization would hr .Jul.' J.,l 

F. H. l hRt,LOF. (;,., .• II\ iiiP. I (1\\ it. 

J)(•ar Sir: Rl•pl,\ illl! In .'"'"'" ol' till' :!ltlt in ... t. atltlt't'""''" to 
t ill' alloriW,\' ~~·rwt·al will '-IIY lhnt iu Ill.' .inc l~:ntPIII ""'''inn :,!;:-,: 
t•un•r·!. thf' Ol'!!anizalinu of th1• ho,•rtl of tlin•t•lor ... lcll' •·nu,..oliol:tt••rl 
intii'JH' Iltlrnt di-, t•·i t•t-, aftt•t· th" li1·~1 lll'!!allizuliuu full •"' in!! · lw 
fiii'IIHllion of th(' c·nnsuliolulc•d .Ji,tri..t lllltl if .'•1111' J .. ,,., • .t h.t,. al 

l'C'Ilcl,\' h<'en nnt·t• org-ulli;r.t•tl, lhc•11 lht· tinll' fell' 1111' Ill ' \\ ol'!!illliza

tion \\Ould hr .July 1 .... 1 as fll'm•i.t1•tl i11 s1•c·1in11 :n:-.i. 
'!'his con~tructiou is roulit'HH'Il h.'· the• l'at•l tltnt in tht• Jll't 's<•nt 

~CIH'l'fll assemhl,y scnniC' tile ~o. 1:i() whi<·h haN h t•c• ll duly p:ts.;t•cl. 
hu t which w ill n ot hecomr a lnw uttlil .111l,V -lth , ~·hnuges this 
n ll e a nd pu ts consolidatNl distt·i<'l~ in lhn snnw t·l as.; with other 
ind<>pendcnt city, town nnd villngr c·orporations nud rl'q ui t' t'" 

thrir organization to lw on tlw thit·d ;\lnndn) i11 Jlnt·rh: IH·ucr, 
it follows that the:' ntrmbt•t· of tlw nltl huut·d \\"onld lu• th1• on • 
who would have th<' right to \'Ole in thr St•lt•t•l ion of t•onnly ... u. 
p<'ri n tc:'ndeut. 

C . .. \. Hoaot~ ..... Is~'/ .ttl'tJ liflt ' l . 

('ou:-:TY .\.TTORNEY- Ilou CIIOJ.Io:R,\.-lt is the tluty or tht• t•mmtr 
attorney to proset•ntc Mtions for \'iolation nf I ht• hog chol••ra 
.ermn act except snits on hon<ls or torl't'll\'C' l' p cnullH s, then 

attorney general acts. 
.April 1. Hll :;, 

C. II. STANGE, Director, Jowtt • l11lt Biolo{Jiltl/ Dnlwralor!J . • \1111.'", 
Jowa. 

DEAR SIR: Replying to yours of tht• 31st ult. \\ill sl\)' t hnt Uwre 
is uo provision in tho ho~ c•hoh• ra ~e t·um low mnkin~ it tlw duty 
or the director of the JahOt·atory or EIII,Y otht'l' P<'l'SOII t() t•ll(OL'{'(' 

the provisions of the law or to pt'OHC'Ctllc violations thct•t•ol' and 
you arc right in ac;sumin~ that this duty would full prim:trily to 
the county attorney in thl' county wh<'l'C' lht' ,·iolntion ON•urs.Therc 
is a provision authorizing tlw nttorn<·y genei'HI to pro1·l'l'1l n~ninst 
offenders where t heir hontl ill forfeitPtl or penult~ itwut·t·ctl I hcre
Hnder hut this has no reft•r l'net' to l'l'illlinnl pl'fht't·ntiolls. By 
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~>t:TI ion R o f 1111' I<Jw (·c:'t 'l.lill Yiol::.1 inus nr.- JtJ:1<lr in•lit·faltl<· Juis11..,
lllf'auo r!' :'ln<l itt lli.Y jJHlg<nH'n t I'~H·h ~PJ11-ll'a1P l'hipn lrllt. o[ sr1·11111 
hy an ind iYidual nr <'OtH'Pt ' n OIH' ra ting wit.houL 1 he prrmit. 1·r

quircd by law wonld COJtsl ituLc n s<'pm·ate offcu~e under the law. 
I am enclosing you duplicate of this letter in onlel' thl'lt you 

may forward the same to :.\fr. Kennedy if you so desire. 

C. A. ROBBINS, Ass't Att'y Gen'l. 

MAYOR-BOARD OF EQUAJ,JZATION.-l\'1ayor not member of council 
but is presiding officer of council, also board of equalization. 
In absence a president p ro tcm may be elected. 

April 5, 1915. 
FRANK G. PIERCE, Marshalltown, Iowa. 

DEAR SIR: Replying to the question propounded by F. E. Pa~ 
ton of Coggon, Iowa, enclosed in yours of the 1st inst. will say 
that .in my judgment the mayor, although no longer a member of 
the council, is t he presiding officer thereof and is the proper per
son to preside over the council during its sessions as a board of 
equalization. H owever, his presence is not absolutely essential 
and a president pro tern may be elected from the members of 
the council. 

C. A. RoBBINS, Ass't Att'y Gen'l. 

PENSION-POLICE.MAN.-Unclcr See. 2932-n, code sup., policeman 
must be p~rmanently injured or disabled, either physically or 
J..Utlllctll.)'. IIa.vlJ.Jt) lv...:val VLVL ala.~ia. Lv LltaL o:;.A.Lc.ut, ~->v<..Ju c.u-

title him to pension. 
.April 5, 1915. 

T. F. TRUE, Secretary, Tncstees Policemen's Pensio-n Ji'und, 
Council Bluffs, Iowa. 

DEAR SIR: Replying to yours of the 2d inst. addressed to the 
attorney general will say that a policeman in order to be en
titled to a pe~sion under section 2932-n supplement to tho code, 
1913 ''must be injured or disabled, and upon an examination by a 
physician appointed by the board of supervisors, be found to be 
physically or mentally permanently disabled so as to render him 
unfit for the performance of the duties of a policeman.'' The 
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11'1'111 " di:;;ahkd ' ' a~ nsrd in <1<'1'id<•n( a 11cll il\· i ltsl ll'i\IH'P poli,·i,·s has 
hl' <' ll const l'll <' tl t o mran " tlrpl'i\'N1 of ability: thr st.at c ol: hring
dis<•hlt•d nr ill f•t~pa<'ita1N1. Any booil.' infi1·mity hy '' hich n. person 
is inc;~pa('ilnlrd ft·ont pm·suing his usual \'O<•alion is a. disability 
'rithin the policy." See Jfillcr t'S. Ame1·ican M11fual, 21 S. W., 39; 
20 JJ. R. A., 765. 

Hence, I am of the opinion that oue "ho is afflicted with incurable 
locomotor ataxia to such an extent ns to 1·cnder him unable to 
perform his duties would be disabled within the meaning of this 
section and hence entitled to the benefit.c; thereof. 

However, I would say that this department could not advise you 
officially on this matter an d you should procure and be governed 
by the advice o£ your city attorney upon the question . 

C. A. ROBBINS, Ass't A tt'y {len'l. 

ScaOOL DIRECTORs-AoENTs-ScHoor, BooKs.-Under Sec. 2834 
directors, teachers and members of board of education can· 
not act as agents for school books and supplies. Violation is 
an indictable offense. It is a question if this applies to mem
bers of board who are stockholders in the corporation. Pos
sibly such members might sell to school district. 

April 5, 1915. 

J. H. BEVERIDGE, Supt., City Schools, Council Bluffs, Iowa. 

DEAR SIR: Yours of the 3d inst. addressed to the attorney gen
eral bas been referred t o me for reply. You call attention to sec
tion 2834 prohibiting school directors, teachers or members of the 
board of education from acting as agents in the sale of 'school 
books and snpplies and you inquire whether the purpose of the 
law is simply to avoid an overcharge being made for such books 
and supplies. Doubtless this was one of the purposes but it may 
not have been the sole purpose. Violation of this section has 
been held to be an indictable offense. See State vs. Wiele, 130 
Iowa, 31. You inquire whether or not this provision would apply 
to members of the board who happen to be stockholders in the 
corporation. This is a question of greater doubt. Under a similar 
statute, but one a little more definite in its provisions against the 
officer being interested rlirectly or indirectly, this department has 
held that a manager of a corporation, who was also a member oE 



lfi 

1l11• t•ll,\ t•OIIIWiJ. 111i~l!t ..,t•ll lll:lftol"ial...; to till' Ill\\ II \\ l11•n• Ill• \\;t, I 

llltl"t• l'lllpln.\l't ' .11111 11111 .1 :-.loll'l,l!oldt•J• !till lllal if lit' \\:1' ... ..,111'! 1 ..,f,u·k
huldo•r lit• would lu ;II lt•;hl indil·• ... tl.\ iull-ro•..,lt·d \\it h111 lilt' lilt ill! 
in~ or 1111· statlllt• 

I 11111 iiH·lin •d In lht• \ it•w that th1· (·ou l·t mi;.rbt hotel I hut a !'tll'

pnrnliun in "hit·h nut• or mon• nu•mhc1·:-. of thf' ... ..tlnol hoard Wt' r t• 

slu~kholdt•rs 111igltt la" fully , •• II to the school distt·it·l. ]1 11 \\1'\'('J'. 

I t·all ~OIII' nltcntion In tlw lllii !!IIH~!' of ou1· Sll}ll'l'llll' t·Oul·t \\hit·h 
t'OIHh•niJtt•d stwli ll'illll-.:li'tiou as l11•ing H!!aiust puhli•· poli•·.'·· tht• 
Slllll(' lll'ill!! found in I IH· <'lht' nr Bny 1'.'\. Dat·id-;on, 1:~:~ Iowa, () ·s. 

You \\ill •uu!Pt,...land that this i» n mattet· cotwcrniu~ whit·h thi, 
•l<'pll l'lm<'rtl .. onld not atlvi-.c• yon ofrit·ially. 

(' , .\. H•HHH~ ::-; • • l s~'f .lfl'!l lil11'l. 

Au'l'o Nl'~mr.ns.- 1 f t'<'gi~;tnltion has been appli<'d fol' nne'! lic<'ll!lO 
fc<:'s paicl nne'! IH'W numht't' not t'C'CCi\·Nl. old 11t11nher mny he 
USN}. 

.\pt·i l 5, Hll:i. 
'l'HOM \!; C \VFTELD, Sheriff, .)<:'IT<>rson. I owa. 

DE.\It StR: Repl) ing to yours of the 3d iust. adtlt·t•c;..,t•cl to the 
attornPy g~neral relative to the right of automohil<' OWlll'r to 
operate the same upon the puhlic higlnnt~· aftt•r huviul.{ npJllk'll 
for rl·~istrat ion of their <'ar I call ~·our att£>ntion to th<' cas<' 
of State 1·s. ai.~h fouucl in 150 N. W. R epol' tt• t· at page ;~!) wher<'
in this que~tion was r t•cently pnsscd upon by on t· '>llJH'<:'Ill<' c•ourt. 
lhe opinion havin~ bt'<'n filt>d September 1, . HH-l in whi<·h it was 
held: 

·' 'rhat th<' gist of th~ otrl'llse wa!-i not the orwt·nt ion of n 
motor vchit'l<'. hut rathf'r th•· failure to athwh Alltl display 
t(l(' nurnh<'t' plutc:'s \\hill' so opf't·ating: ll11Cl hl'llC(', '~ht•t·e 
tll:'fenclHnt had lH'Op<'rly J'<'· t·••gistN·ed his nHtt'llinP fol' tlw 
Y!'llr l!H:l, with the <;t'<'l'<'bu·y or state, been n-.signNI n num
ber and had paid tlw l1('(•essu t'.Y 1 icense fee, but be(• a use of in
ability of the scc• t'<'hn·.v to furnish plates, uonc bad het>n 
rN•c•i vc<l hy defendant, his operation of his ant omohi le with 
th<> plutc-; for tiH' previous Y('ar attached, hy wllich it wns 
propcr·Jy id<'ntifiahlt' until those for the venr J 913 could lw 
ohtninNl. clid JJOt constitute a "iolation ~r thl' statute." 

C'. \. RoBBJ~s. Ass't A it 'y Ocn 'l. 

( '1 I:HK OF S {..I'I::RIIIH ( 'nt 'IC'I' - 11 is II !(Ill' "( ion of ftwl a ... to \\ ltl'tllt'r 
un!ler Set•. ~ll.i, l'llth• 'illpplt•JIII'Ilt l!ll:t tltt• judt.rt' nr thl' Ml

pcrior court should hll\1' a t·h·rk or· ad as hi ... n\\ 11 t·lt•rk. 

April !1. HIJ:''i. 

E. IT. Bt:RLllX<lll \)r, ('ity ( ' /trl., O!'lwl'in. lowu. 

Dun ~IR: Ht-pl~ i111! tn yours of tit•• ~th tll~tant. :ulflt•t•..,.,Nl to 
tht• attnrtwy gt•rwt·al \\ill 'iH.' that ,l'l'liou 2ti;), stlppl.•nwnt to the 
•·mit>. un:t prm·idt•s: 

. '.As loug a-. t hf' husim•,.., nl' t h•• •·ollrt t·tllt Ill' dnne without 
n clerk, the jltll!!l' ~hnll Ill' till' ··lcrk or o;Hill ('()llti antl the 
1·ity l'('t·ordPt' m· dty t•lf't·k ~-..hall he tlt>puty t•lt•t·k of said l'OUrt 

and may pc•rfm·111 tlw dulit•o.;. of his principnl ""' •·lPrk of ~aid 
c·ourt. \Vht>II<'V!'l', fl'Olll tlw neeurnulut ion ol' t·un~;c•s and 
ot hPJ' cleuHtn<lf; npon t he• c·ou1·t. H t'l<'l'k IWI'Oilii'S IH'!'t'S!un·.v. 

I hr city rct·m·cl<·t· Cll' c·h•t·k <~lw ll ht' t lw t•lPI'k tht•t·t>of. H e 
:-hall give bonds ~~~ rPqni•·••d "hen tlw judc:e acts ns clct·k, 
antl perform the sl\nw Sl'l'\'iC'l•-; us rt•qnin•d h~· lt\w o f the 
elerk of the distl'ict t!Olll't." 

St•ction 2 0-<' ul' tht• same su pplement pro,·itll's: 

"In all such <·itit•s tht•n• may lw uppoint<'cl hy the city 
council. a dt•pttty <·lt•t·k of thl' cnnrt, who shall rccci,·e such 
compensation as the:' t•it~· <•ouneil may allcm·. '' 

IIenN>, in my judgmt•nt it would be a que...,tiun of £net depend
in)! upon whethrt· or not tlw (•nurt hncl dt•t•idt>tl fill the ncres ity 
I'm· ltavin!! a elerk a .... di-.tin~ut;...lwtl ft'CII II n dt•Jmly, and if the 
dt•ci!'iun has ht>en nuuh• lo hll\'t• u t·lcrk as pro\'hlrd iu the latter 
IJUI't c,f the tirc:;t srrtion qtwted Hllll the rity l't•cordt•r or clerk 
~wts in tl1nt capacity lw would lw tlw clt•t·k ruthrr than the deputy 
c·lt'l'k anti that th t• dt•fHtty •·h·rk •·rfl'netl to in the last. section 
quolt•d is out• who i~; to lit• nppointetl in addition tn the regular 
c·ity c·lerk. 

Ilowevl'r, ] will sny tltn1. this matter i'l UIH' eonr.ct·ning which 
thi~ tlcpartnwnt conld not officially IHlvisc yon and that yon 
shuul•l hr gc>Vl'l'twd hv tlt<' ,Jit·rt·tion ol' lh•· court nud your ei1}~ 
:-.nli t•itnr· iu thi" 111:1111'1'. 
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p \lUi::-;- \'11.1..\til·: bll'IHH I.)IEJ\T- j Jll'l' c·rnt Ol tiH.• gl!lll!I'Hl fuud litH\' 

be liSNl for JHil'k impl'O\ t'lll\~ llt WIJ('U tit(' t·ity Clt' lCI\\' 11 dOl'S ll~l 
have a park bourcl. 

• \pril 111, l!lt:i. 
Lb~ux ( ·o~DI ENCI \L ( 't. t'B, Leu ox. l own. 

G~o;xT t . l·:)lio::\: Rt•pl.vinll to ~·uurs of the th inslant adlll't•ssctl 
l(, th(' attoriH.'." genc1·al "ill sny that b~· sections 8:l0-k Hnd H:l0-1, 
suppll'IIINlt to thr c•ock it is pro\'iued: 

" I n citil'S antl l O\\ n.;; not h<n·ing a park board tlw countil 111u,· 
appt'OJ•l'iHtc each y('nl' not <'Xcercling five per cent o[ tlw f."CJ;. 

t•ral fund for the impro,•emcnt and maintcuancc of public 
pm·kc;.'' 

''Suid fund so up propriutcd shall be expt•ude<l uudcr the 
tlh·('rt ion or a (•onJ nJittcc of thr<'c persons, consisting flf th.: 
mHyOI', on<' ntcn tb('r of the cotlllc·il appointed by tl te rouncil , 
nnd onP resident. property own('r of such tity ot· town ap
pointl•d h~· thf' f'ouncil, which committee shall rct•Ci\'e 110 com
pcnSl~ I ion for t heir· services.'' 

lii'nc·c, if yNu· council wi ll t•omply with lh~='Sf' sections. thct·c is 
m· rc<\son why thi., ;; per· ccut of the general fund shoulu not ~ 
,,,•ailabl<' for the improv<'ment antl maintenantt\ of your park. 

('.A. Rossrxs, .ls:>'l .Ltt'y Or11 ' /. 

.\ no Jh:.ILI:.R- Whct·e a fu·m changes hands in December th<' 
Ill''' fil'ln should he :tssessecl if change complete hefnrt' Jan
uar·~· 1. 'l'h!' <'ntir·e stock ma.'· be listed or eat•h mn1•hiue 
l'f'~i" l ('l 'f'tl. 

.\ pl'il 1:3, 1!)1.). 

W C. IJYNCJJ , City Asscs.vor. :\Inl'engo, Iowa. 

DF'..An Sm: Replying to yom·s of the 12th i nstant will sU,\' that 
th is d<'pn rt nH'llt l1as heretofore held that two met lwcls nt·e opcm 
tc th<' nnlomohil<' tl<'nl<'r . 1 r(• may ei ther list h is t>n ti rC' stor·k 011 
hand 011 .J uuum·y J ~t, 1h<• smtw as o1hPl· velticlcs. ot· lw lllU)' I'<'!{· 

i"tt·t· t•Ht•h indidunal llttll'ltiHt'. J 11 lhl· laUe•· t•\'!' ll t he wCiuld not 
tu·t•d t ht· dt•all•t•\ li!·<·nsl'. By rt•g-istc•ring each iu!lh iduul machinr 
he conld st'll rc•gi'!tmtion with thl' mach ine nnd tJ·anc;fpr the same 
upon the payment of $1.00 fcc a nd. he could aud th(' umount o! 
the registr ation fee to the price of the machine. The dealer should 

-l!l 

not lw ('h<trg~·tl with mnl'ltinC's nnt mt hantl tm .ltllllUll'\' 1st for a· 
that tim<' he pl'uhahl~ hns his JH'OJll!rt.'· in llllllll')' m· i1; <;Ollte other 
form and :-.hould he a ... s(';..,.,l•tl in 1 hut fnrm . 

\\Tith referenc·c to tht• c•a<,t• yon lllt'ntiun "ltt•t·e tht• fit·m changed. 
hand~ iu Dec·emb<••· Ow IH'\\ firm sh()nlcl Itt· a~s,••,srcl '' ith the stock 
if I IH' ehaugr wa., .. omplrtl' hrfnrl' ,J auual'\' ht. Tht• fa<·t that 
sClme uwrnhers of the tit·m ma~ l•P as"(''>wci in another township 
Jot· nthf't' pr·opf'J'Iy th<'y hn\'t' in that to" nship should make nn 
difTt•I'<'JtCl' li0\\1'\'C'I'. if thr c•han!!e is nut t:ompll'k on .rauuary 
!st. t ht•n asses. ... mcnt should IJl' mmlt• tn tlw ulcl finu. 

(', .\. ROBUIX~, .l.~.~·t .lft'y (Jrn'l. 

:-; \NJ'r.uw ExoJJoJEEH.-llndn SN·. 2:>75-a7, all(l nn, code sup. 191:3, 
as ll H1endcd b,v the :Hlth <1. A. no ft·ro auulvsis can now be rc· 
quircu. State hon t·tl of health will lw l'I'~Jnit·t•tl II} pay if iL 
orders same. State> honrcl or h<'alth t•oultl follow suggested 
methods as to epidemic·s or not. Can net in pr·ewnting same. 
$6.000 total appropriation. 

L H'.\ YETTE Il tGGlN~, Sanitary f:nginct r. 
April 21, 1915. 

Di!:.AR ~tR: 1 lui\'!.' your<; of th<' 20th instant. adcln·ssed to the 
attorney general in which you c•all attention to section 2575-a 7 and 
2:175-a!l, supplement to l ut' ~!Ode, 1!)]3, ll!; !llll<'n cletl hy senate file 
637 of the acts of the thirt,,·-sixth :rcn<'rnl ns.'\c•mhly and t·oncern 
ing the same you propomtt.l t ltc follow in~ qu<'!ilicms: 

1. How wueh f l't"e nnalysi'<. H any. nuty the stutt• hourd of 
ll<'nlth require of the lllwlrriological luhorntory f 

Iu wy j udgment. no frt•c analysis (•Hu now ht• rcqn it·t•d by the 
hoarcl of health of the hactPriologieul laborutot·y. 'l'he last sen
tence of the fi rst cited section now reads: "Such examinations 
shall be made without c·lull'g(' l'X<•c•pt for lrllllNpOI'tation clu:u·ges and. 
uclunl costs of c.raminntions not to l'xcred two dollars." 'l'h<' word 
"I!Xnntinations" might pm;silll,v ltH\'t' hN•n in lPtHlc•d ou l,v to lip· 

pl,v to tlw bact t•riologitul lllttl •·lwnaiNtl I'X!IIIIillutions of w~ttP t' pt·n
vidl'd 1'01' !)y SI'HUtC fill' U:n. (J U\\t'\t'l', U'\ stlllPil befUJ'I', tiJ is }Jl'll

\'h,iull as to. the 1·lw t'!!t'S few tilt• t'\HJHiuatiuu i-; !ooi'JlUI'Hlt•ll ft'OIII Lh<' 
n•.,i of the sectiou uud is a cc~tllplt~lc senl<'IH'(', mHl the mm·c reason
able interpretation woultl he to make the word "l'xamination" to 

4 
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apply also to "scicntifi<' analyS('S and tc~t~. ch<'fnical, llltCI'OS<'Op

ical," etc., refert·ed to in thl.' first sect ion quoted bcfot'C tht' same 
was amended hy sennt l.' file G37. H e ncr. iu my judgment. all such 
examinations a~ m·c hrrea ftrr rcqn ired b~· the board of health at 
the hands of this labot·atm·~· should h<' paid for as stated, cost of 
transp-ortation and actual cost of examination not to excl.'cd twc. 
dollars, ancl when pni<l for at thi" ba is there is no limitation 8.., 

to the amount of sul'lt w01·k whit'11 the state board mny reqnit·e. 

2. Will the stat!.' board of health be required to pay ou; 
of it~ funds the f('<' fol' all water analyses whirh it may order 

done f 

In my judgment, this qtll'stion should be answet·cd in thr af
firmat ive. 

:l Will the provi~ion of the second paragraph of !Wction 
2575-a7 interfere with the administrative powe1·s and duties 
of the state board of l1ealth relative to the control of epi
demics and the inv<'stigation of such. 'l'his iuqnit·y is promptrll 
by the last sentenre of thic; section, which says, '' A copy of 
the report of every epidemiolo~ical investigation shall he sent 
to the senetary of the state board of health," and whirh 
seems to imply that such report is for purposes of recot·cl 
only to infonn the secretary as to ju t what had been done 
in any case by this laboratory 1 • 

In my judgment, there is no necessary conflict or interference 
unless the method su~gested by the laboratory for overcoming epi
demics wht>n made to a local hoard of health might conflict witl1 
the rules or su_ggestions of th<' st~te board of hea1th concernin!! 
the same mattel' and madt> to the local board of health oveL' which 
the state board of health has !'Upervision. In other words, if there 
should be a d isagreement between the laboratory and the state 
board of health ns to the propriety of the methods suggested for 
overcoming the epidemic there might be a tendency on the part 
of the local boar·d of hea1th to follow the suggestions of the labora
tor y rather than the rules of the !-:tate board of health. 'l'he state 
boar d of health, when suc•h methods are suggested to it, could follow 
the same or uot us jt sN.'S fit, and th<' same might ho said where 
the sug-gN;tions at'<' nut<ll' to thr t•x£>r-nt i vc ofl'i<·e•· of' a <;tnt<' insti-

1l:tiou. 

4. ·would sN·tion 2575-aS he affected hy lhc provision of 
the second pat·agrapb of the preceding section as amended rel-

OPI;\10:-:R .\~ll LETTI~HS 

a t i\1' to tht• ill\l''llig-alioll lllld 4'01111'01 or t'pidt'lllit·-.., 1h······
J,y Jt•SSl'llillg' 01' \\t•HkPilill:: ll11• IJO\\PI' or fiJI' Sfillt• hlllll'd nf 
hc•alth r c>lal i\'1• to :-.w·h l'pidc>tuit·-.. ., 

ln JUY judgmt•nt, this I(IH''-1 inn should he answcred in the nega
t i\'(•. cxct>pt as alr<'ady in<li<·atPd h.\' th<' an:-.,,·<'r to the last inter
l'O!!ator~·. 

.)_ Will the cpidl'miolol-!i!.t, watt••· analysts and other as
~istants providNl fol' h,,. <;t'tH\lC' Ill<· 6:n h<' paid out of the 
*6,000 now rwoYidC'd fot· 1 hi:-. Ia hol'lll 01'.\', or just what tloes 
this amendment mt'811? , \ lsr1 whnt would be th e appliration 
of the $f>,OOO spokt'n of in t h<' Hlllt'tl<lmcnt at th<' close of this 
para..,.-rraph? wm this $5,000 add $0,000 to the $6,000 above 
mentioned 01' will thc $.'),000 }li'<'Olll(' ~l part Ol the $6,000? 
(You will notice that this appropriation of $3,000 is already 
included in the State Univet·sit.v appropt·iation made by the 
thirty-sixth general aRscmhly, whic~lt appropriation was made 
a day or two previo11s to thc int t•oduction of senate file 637.) 

In my judgment the $5,000 appropriation referred to would not 
h<' in addition to but would become a part of the $6,000 appropria
tion and that the ouly purpOR<' of refening to the $5,000 appro
priation in senate file 6:n was to makc the same available for one 
uicnnial p<H·iod only for th<' additional purposes specified in senate 
file 637. 

6. Does the publication clause make th is act operative in 
requiring all analyses required by the state board of health 
to be asked for at the laboratot·y, if additional appropriations 
are not available unti l after ,J uly 1st! 

In my ,judgment this question should h<> answt'red in the af- · 
. fi t·mative. 

C. A. Ronom~, Ass't Att'y Gen1 l. 

CuRA.TOR.-Permit holder may seiJ liquor to preserve a specimen 
for museum when rcqncst is so stated without 0. K . of a 
practicing physician. 

April 23, 1915. 
E. R,. HARLAN, Cttrato1·, Historjcal Bldg. 

DEAR SIR: Replying to yours of the 22d inst. addressed to th e 
attornev g-eneral will say that by section 2385 of the code per
sons hoidi~g permits may sell ancl disprnse intoxicating liquor, not 



... ··-
illdlldin~ malt. liquor, for pllllmHH'cnlical awl mPtliPnl pm·po~l'l> 
and also may srll and clisprnsr• akohol for spcl'ijird rltrmir·ul 1111 !1 
mrchrn111 11/ Jliii'PO~t·s nntl \\ in1• l'nr s;H·rnnu•ntal usrs. 

In a rc<'l'IIL t•a.<;t', ou t· SIIJH'<'IIH' •·ourt has held I haL "here l)11• li
quor is desired fm· mcdiral purroscs it is sufficient that the rc. 
quest so stntc but tbat where the same is for chemical or mechanical 
purposes the exact purpose for the use of which the same is 
desired must be specified. Bee Smith l'S. Fostel', 153 Iowa, 664. 

Any permit holder would hav(' the right to sell tl1c same to you 
for the purp()l)c of pre cr\'i n~ any specimen for your museum up. 
on such purpose being so stated in the request, without the 0. K. 
of any praet i<·ing ]lhysician ot· other person. 

C. A. RoBBINS, Ass 't Att'y Gen'l. 

CouR'l' RF.t'ORTER-ExPENSEs.-Allowed expenses not exceeding 
:1;200 per calendar year-not 1imited to 1-12 in any one month. 

April 23, 1915. 
,J. J. FERGUSON, Clarinda. I owa. 

DE-\R Sm: Yours of tlw 19th instant addressed to the attorney 
general has been referreu to me for reply. Jn my judgment, Seo· 
ate File 183, authori:dng judges and reporters to be allowed Jiv
ing expenses and transportation expenses when in discharge of 
their duties in cities and towns other than the place of their resi
denee, is not retroactive. Tiowe·•:er, as soon as tbe law t.akes ef· 
feet, each reporter will be entitled to his actual and necessary 
hotel and living expenses not to exceed three dollars per day while 
en~agecJ in the discbar~c of his official duties outside of the city 
of his residence, also actual transportation expenses, such JivinJ:: 
exp~nses and traveling expenses 11 not exceeding in all two ltttll· 

drecl dollm·s per yeat·" and is to he paid in the same manner as the 
per diem of the reporter, the Rame to be itemized and approved 
JJy the preRid ing ,judge. 

I think it is noL material when the fiscal year begins. '!'he lnn· 
guage is "not exceeding in all t\YO hundred dollars per year." Onr 
supreme court has construed the term "in any one year" to mean 
a calendar year. Sawyer t•s. Steinman, 148 Iowa, 610 at 614, and 
in my judgment it would construe the term "per year" used in 
this statute to mean the same thing. Hence, reporters would be 
entitled to recover between the time the law takes effect and the 

""" or 1ltt" t•:llf'tHlaJ• Y~'<tl' 1!11."• tlwil· IH'fllal li,·in~ :llltl frau:-.purl:t 
I iuu 1':\jlf'llsr ... nnl 1'\t·t•••dill:! t \HI lttntch·l'tl clnllars aucl \\nnld n•d 
llf• limilf'd In 11111'·1\\r 11'111 nf tlw :s<tid l\\o lntlltln•d tlnllars for ;111,\ 

our month. 
t ' .. \ . Uount!>. l", . l ss 'l .ltl '!J G'cn 'I. 

C ITIES AND TowNs.-Cities tan requi re temporary sidewalk laid on 
natural surface of ground but can assess no more than 40c a 
linear foot. 

FR.\XK G. Pn:nm:, :'lfnr:;;halltown, Iowa. 
April 26, 1~1 5. 

DEAR Eim: I have yours o( the 24th instant enclosing inquiry 
from W. E. Potter of Baldwin, Iowa, in which be propounds the 
question as to whether cr not incorporated towns may r~qui re tem~ 
porary sidewalks to be constructed at the expense of Lhe adjacent 
pt·opcrty owner at an elevation othct· than upon the 11atural sur
face of the ground where no regular grade has been established. 

As suggested by you, the mattcr is c·ontrolled by section 777. 
supplement to the code, 1913. Our supreme court considered this 
question in the case of !Iat-tt·ick t•s. Tlte ~l'own, of FarnLtngum, 108 
Iowa, page 31, at which time the statute read: 

''They shall have power to provide for the laying of tem
porary plank sidewalks upon the natw·al surface of the ground 
without regard to grade on streets not p~rmnnently improved, 
at a cost not exceeding forty cents a lineal foot and to pro
vide for the assessment of the cost thereof on the property 
in front of which the same shall be laid." 

However, in that case the court says: "The case is conh·olled 
by the law as it stood prior to the present code and we quote 
from the code of 1873 as to the authority of a. town council." In 
this case the power to compel the construction of the walk except 
upon the natural surface of the ground was denied. 

In the rewriting of this section at the time of the adoption of 
the code of 1897 and by chapter 26 of the twenty-eighth general 
assembly same was so modified as to read : 

'' They shall have power to provide £or the laying, relay
ing and repairing of temporary sidewalks upon any street, 
avenue, public ground, wharf, land or market place within 
the limits of said city or town at a cost not exceeding forty 
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· t•t•ttt~-o :1 liu1•ar l"nol, f11 1111 ~· rih, '' 11111/un11 witlfh f/11.,., 1J{, 1111 ,j 

fo /"11/llflllf 1/u 1/l"fltlr 11} flu M/lllt ill Ill In pro' lilt• fu1· t 11 .. 11..._ 

,t•S-..1111'111 of thl' I'W'I tlll'l't'tlf till lilt• pt"OJI!'rl~· in front ol' \\hich 
till' !-!IIIli' slwll lw laid, in JH'IIJJUI'fion lo lllr SJINial hrurfit.~ 
nJII/trntlupnll lhr JII"Ciflti'I'J 1/unl~rJ!IIId not in t.rtr~.~ fhr~·c-

'f .. ·' . 
• \l'l ('l' t!Jj., l'h<lll~t' ill I llt• ... tat lilt• IIlli' Sll(ll'l'llH' l'tllll'l II"'HIIl l'Oll· 

sitlt'I'Pd tilt• ,1ut•..;tinn unci atrit·nwd a dt•t·l't't' in "hit·lt lilt• tJ·inl I'OIIt't 

IU'Id •'thnt tht• tlt•ft•nclnut ··ity lu1s a t·ig-ltt to l't'!.tttlutl' tlw ~rude of 
th<' ~itlc\\nlk in qtH•,tion and lu t'l'l:ty its south l'lltl nnd hring it 
tu tlw snnu·~rndt• lh lilt• all••.'' \\ilh "hit'h it <:onnt•t·b; • • • nn11 
tnx tlw C0.'-1 tht•t·c•nf 1o tlw plaintin· and his SNid IH'OJWl'l~', n" pro
vitlccl hy law, uot CXI'I't'd ing, howt•nr. forty t'l'Uis p l.'l' linNn· l'oot" 
nud iu pn~ing upon th<' quest iou tlw com't said: 

'' SN•tion 777 or I hi.' prescut code expressly conft•t-s ou towns 
the pOWC'l' to l'Cg'Ulate the grndc Ol' tcmpOt'Ul')' sidt'WIIlks. Jt 
i'l n rPnsonnhlc consl111t'f ion of this provision lo ~;ay lhuL it 
couf('l·s some diS<•rctionary J)O\\'C'I' other thau llw t•stahlishml'nt 
o( a fix<'d and uniform grade" aml conclHclt•<l hy say in~ • "fhc 
tdnl (·om1 correctly constrnctl section 777 liS applicd to this 
case.'' 

lienee, 1 am of the opnuon that in the instant t•mw the town 
could requir(' the walk to he constntctl'd at an t•l<>,·ation t•ithl?r 
above or below the natural surfac<' of the ground provided that 
no more than forty ccntc;; JWl' linNtr foot is assc,sPtl to the property. 
and pro,idcd further 1htlt th<' property is not chaJ1!ecl with a 
g1•eatcr portion of the entire expense of the improvement than its 
proportionate share of the bcnrfit of tuc samP would nrnount to. 

1 run enclosing herewith duplicate of this l<'ttt·r in ordt•r that 
you may send same to Mt·. Potter. if you so cle-.ir·t•. 

C .\ . RonniN!', .Ass't Afl'11 Gen'l. 

APPOINTIV~: 0FFICE-QUA£,JFJCA'rTON.-Appo.intivc o[(it•t•rs mny UC 

non -citizens. 'No iw·ompatihility in otfire o( clt'puty game 
wat·den and a~;~istsmt stat<' veterinarian. 

April 26, 191.>. 
C. E. ANDEBRON, Moville. Iowa. 

D E.\R Sm: Repl.ving to ~·our., of the 23d in~t. atldresse<l to the 
attorney ~encral will sav that while there is no provision of our 

;;s 

Itt\\ fixing- the qtwlifil•aliolls 111' tlt'JHtt,\· ganw \\:ll'tiC'ns Ill' thl.' Clli· 

~islant -..late Yetcrinnria n, yt'l. our t•out·t ha.., hPid t hHt nml<'r onr 
sn.ll.'lll of gO\'Pt'nmc•nt flrf'lll·r o!Tit'<'l' should ht• l'itiz<'us of thP 
{'nit<'cl States and of thi'i stult•. ~cithf'r of tlwst• oftic·es arc elec
tin• office<; ancl henC<' in my j111l~rnent tlw~· mi::ht hr h<'hl by a 
nmH·it izen . 

J S<'f' no iucompatihility in tlw lwn niTi<·t•-. a111l thr duties of 
hoth mhdtl he perfm·tw'tl hy tlw snme pPt'l->on. 

C'. ,\, Hontus,.., A.~s'l . tlf'y Otn'l. 

:-iT.\TE, .Juoo~rE..~T Ar. \INR'r BAHtn:o.-A jtHlg-ment rcndct•cd in 1888 
is by section a4:~9. codt' snpplcmcnL 1 !>U hlll'l'<'tl if provision 
upplies to statt• wl1cll suing in sovCL'Pign cap1wity. Otherwise 
artiou could still hr 111nitth1inrcl on RHnt<'. 

April 26, 1915. 

R. P. !-iCOTT, ('fiUIII!J Attnrll( y, Murshalltown, Iowa. 

DE.\R StR: Hcpl~ iug to yonl'l> of thl.' 22tl inst. will say that 
the judgment rendert•d in lb88 would, by the provisions of section 
:~439 of the supplement to the code, l!ll3, be barred, if this pro
vision applies to the state when ~uing in its 1-{0\'Crnmental or sov
rrl.'ign capacity: otherwiw. uction <'Onld still he maintained on 
this j udzmen t. 

Thr question prt.''i<'lllt•d iH tm<• upon whic•h thr authorities in 
the ,·ariom; state, arc iu <'Ottfiic·t. · For t•ac;;c'\ holcling that the 
~tatute docs not rnn a!!ninst thr stutl.' in matt<'rc; of this sort, I call 
yom· attention to tht• followiu~: Eu.~tern • 'talc Tlnspifal t•s. P. 
/'. ll'io.~ton (\'a. ) 52 s. E. ':37 i ;{ rJ. H. ,\, 7'\l'W St>rit'S, 746, where 
n uot<> will be fouud colll•ctin~ tht• authot·itit•<; npon the question 
both pro aut! c·on. Stair of 1\awws !'.~. Ella a. Dixou, ct al. , 90 
Kans .. 594; 133 Puc., :lG8 nntl -17 TJ. H. A. Nt•w Hf'rirs, !lOG, where 
11 note will lJc found collecting the lut<'t' nuthor·i1 i('s. It. will be 
observed that this NIHO wns out• brought to rl.'vivo a judgment 
t·cndrrcd in a liquor cus<' nn<l is vl.'ry Rimilar to thP one which 
you mrntioll. (! llillll ''·'~· Btwyr. I:Jt-~ ] owtl, 42G. 

FoL' rases hoi diu)! llu• c•otll rtu·.~ viC\\ "t't' Brow11 I'S. l~aiuler, 44 
Iowa, :!li'; t:J(alc 1 ·.~. 1/t.ll(/n-sou, ..j.S Iowa. ~42. 11111l Wt~rrf'll Cmwty 
, •. ~ . .1/iuni(' llu11f Lnmki11 p til' .... ) -18 So .. 4!17; 22 I-1. R. A. New 
:-;t•ric". 920 ilOO note 
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On the whole I am of the opinion that the question is a verv 
close one and one which probahly should be tested out by an a~
tion. Assuming that you have a case where a substantial amount 
<:ould be collected in the cveut we were successful , I would ad. 
vise the institution of au action to revive the jnd~ment and to 
declare the same to be a lien h~· virtu«; oC the original judgment 
which ceased to P.xist teu ~·ears after the rendition of the jndg
IIJent. 

C. A. RoHnr:-;:-:, .iss 't A It 'y r:cu'l. 

DEJ>UTY T REASURE R, SALARJF;:::;.- Pixcd hy H boartl or supervisors 
and tl1e only tl1ing to consider is not to cxef:' cd the rnaximwn 
which is governed by the population. 

A pl'il 27, 1915. 

W. R. ALLEY, Deputy Treasut·e1·, Greenfield, Iowa. 

DEAR Sm : Youl's of the 26th inst. addressed to the attor1Jcy 
general has been referred to me for reply. You ask for an explana
tion of the new law govcrniug the salar ies of deputy treasurers. 
The material portion of the law reads as follows: 

"He shall receive a salary not exceeding nine hundred dol· 
lars a year, to be fixed by the board of supervisors. except 
that in counties having a population of twenty-five t housand 
or over, the salary of tJ:e first deputy and in counties in 
which the district conrt is held in two places, the salaries of 
the first and second deputies shall be one-half that of the prin
cipal, and in case additional deputies or clerks are needed, 
the board of supervisors may make such allowance therefor 
as they may deem reasonable, not exceeding the salary of the 
first deputy." 

From this it will be observed that tbe salary of deputies is to 
be fixed by the board of supervisors at not exceed ing ninr hnntlrcd 
dollars per year ex<:cpt tha.t iu counties hnviug- 11 population of 
twenty-five thousand or ovct· the salary of tlle fi t·st dt·put,v is au· 
tomatically fLxcd at. one-ball tl1e salm'y of till' tt'Nt!-! 111'<'1' ancl in 
r·ounties where the district collrt is held in two p lHccs the sahll'ics 
nC hoth the first and second deputies are fixed automatically at 
one-half the amount o£ the treasurer's salary. 

OPI~LONS AND LETTERS !ii 

Tn •·mtnt il'" tltt' s iz<' of ,voul' r onnly Ill<' onl,\· prm•isinn tt et' !'s~nr.'· 
to hP rousid f'r ecl i!S th AI th" snl :w~· i!< not to ~'Xcer• l J1 Lil f" hunc\rrd 
d nlla n; and is fo ltr fi '>f' ti by IIJ P hOill'd of' SIIJ1f"I''Y i!'>Ol's . 

( ' .. \. Rnnni Nf:, .1.<;.•(1 AII'!J Orn!/. 

RuPERTNTE~DENT or Pusr.rc T NSTRl'C'r iON.-~uh-district he low four 
sections may be rethwed. \Vord " piece " in Z,.c t•. 2794-a. as 
amended by tbe thirty-sixth genct·al assemhly, refers to pa1·t 
le ft. after district is taken ont. 'l'he wot·d " herctofore" in 
lin<' six re fers only to consolidateo school ('orporation formed 
prior to Rmendment. 

.A. M. DEYOE, Supt. of Public lnstrurtion. 
April 28, 1915. 

D E.-\R Sm: Replying to yonr-s o-f the 27th inst. addt·essed to the 
attorney general, will say that your first qucsti011, which is as fol
lows: 

" Will it be permissible under the amendment to rcauec a 
subdistrict below four sections in fixing the boundnrif's fot· ;:: 
proposed consolidated independent district ?'' 

should be answered in the affirmative. 'l'hc recent amendment tc. 
section 2794-a does not in any way restrict the formct· provisions 
of the section as to the formation of consolidate<! independent dis
tricts but only seeks to dispose of the remaining territory in the 
scl1ool township. 

YOUI' second ,question reads as folLows: 

"To what does the word 'pieces' refer in line nine; does 
it refer to each sub-district of the o1·iginal l'Orporation or the 
proposed consolidated district, or does it refer to a piece of 
territory left out contain ing not less 1 han fou r government 
sections of land?'' 

Iu my judgment, the word" pieces" refencd to h~~ reference. to 
that fraction or those ft·actions of the school townsh rp left rernarn
in,., after there is carved therefrom a consolidnted independent 
school district or a portion of such consolidated dist1·ict and that 
it does not refer to tbe separate, previously existing suh-clistricts. 

Y OUI' third question reads as follows : 

''How far is the word ' heretofore' in line six to he con
sidered as applied to districts already formed T" 



lu 111.' jud~'"'''tl. tl11· '''"·d ··IJ,., ... ,,r .. r.·.·· ,~-. 11'-•·ol i11 tl 1i, '~"''' 
tion , lw" l'o•I'Pt"• 'llt'l' o11l.1 '"''""""liolalt•ol :-whonl t· tii'IH• I"illlflll.., l'nn111 d 
prinl' to tlu•PIIll•·lllll'll l n l' tho• :tiiiPIIdlliPIIt a11d \\hl'l'•• Ill•• rt'lllaiuin 
IC'rl'ilot·y had IIIII IWI'Il Jll'ifll' to I ho• I'IHIC'IIlll' lll or I ht• llllll'lld l!lf'll~ 
rt'·O I'!!'llllizl'tl Ill' int·llldt•d \\ il hill "'""" :-whool t'III'JIOI'HI io11. 11 i<. 
ll'lll' llwt thi .... inl t'I' JII"t•taliun \\Otdd l't•ad ..,OIIH•IhinA" into tltt• ..,lntutc 
h,, ituplit·utinn hut it """ e·c·l·taill l,\' not in tt·H• It•d to applr to all 
C'HS('S \\ ht•l't' II t'lllhOI iol il 11-d 'e' hooJ I'll I'Jliii'CI t j 1111 had lll't'll 111'1'1'1 ofw·r 
I Ol'lllt'd. 

T \XE~, J ,.,~o. ,\t:RJCTt:rt•ut·:--l.a nds usPd coutinunusly for hm·ti~:nl
turnl ot· ngriculturnl pltrpmws i11 10 ar1·e lots or mot't' HI'I' 110t 

linhh• t'ot· t' ity or town taxrs rxt•cpt t·oad and JilJt•nt·,r. ll ll l t•"'~ 
wit h ill I h<' origimd li1Hils of the city Ol' town. 

A pri I :lH, l ~Jl:i. 

,\ Nonr' w ]h:L.L, .Jn., ( 'oun /IJ . llfonuy. Dcuisou , Iowa. 

D E.\R !4tR: H~plyin!!' to } 'OUI's of tlH' 26th iust. adfil't'"'l'el to th<' 
at (OJ'IIl',\' !!<'llPrHI. will S<.t} that hy referr-ing- to SC'l'l iou Hlli, ... upple· 
ment to the codt>, as anH'IHird, yon will ohst>J'\'e t IJHt lamh uot 
laid off in lot,;; of ten ncr"" or IP'-S and u. ed in goo• I f»it h for lwr
tit·ulturnl o1· ngricnlturnl pu1·pose ... are uot l iahl<' for· c•it~ m· town 
tnxe>.., t'XC<'pt !'(JAil ta.x<•s 1111d puhlic library tnxP'i, 11 ht'l'•' s u r.h 
l~lldS haw hN'Il taken int o thC' limits of tht> illl'OrpnntliOII h~· 1111 
<'.Xtc•n-;iou ni' . uch limito;. hut if sw·h lands ar1• within I hr. m·it .. riunl 
limits of tht' city or town thr•y ar·e not cxPmpt fron• t•ity nncl town 
taxi'S. .'('(' r~rliills t·.~. Burliuqtun. 77 Jowa. :i:):3. 

If tlu~ hortieultnra l or ngricultural nsf' is uwrc•ly lt'III (>Ol'Hl')' 

then the prop€'r1y h still subjl'('f to municipal taxe .... ~l't' . t luanclu 
t•s. /)m•ruport, 107 Iowa, HO. Xcither does thf.' cxPnaption apply 
wher<' the pt·opcrty is usetl for thP p11rpose of a city ,.,,._ itl t•ue·t·, and 
where the proper ty is U!-.cd as n home and the hor ticultur·al untl 
ag-ricultur a l operations conducted thereon are not ftH' t he• plll'J>n!W 
of a sourct• of p r ofi t OJ' ilwome but merely for the Jlli i'JIOst' of <' Oil· 

tributing to the comfort or com·enienec of the O\\'JH'I' cr fur the 
lJeautification Of the pr<' tlliSt•s, then SUCh prop<·r1~· i'i 1101 ~XI'IIlpt 
~ven though horticult ur»l and agricultnral opf•rat imro; arc· t•tm· 
tlucted thereon to a considerable extent. Rec• lrindsor n. Polk 
County, 109 I owa, 1 5G. 

C. A. RORBJ!'S, .hs't .111'!1 (;nr 'l. 

OI'I:SIO:-.S A:ooll> LETTI::HS 

(I\ I L \;\O '-'1 '\11'\R\' E'"'''-'Ht E\han..,tiw ,Jj...,c·u-,ion l10ldiu:! 
that K l' ll\IOI'd Par·k h~" ri~orht to t'Oil'-lrtll• l n wwc•r PXtPndi of! 
ht'yotHl ih cOJ')HII'all• li111ih and ll'a\·l'l'ill!! p»rt of tht· ('nrporatf" 
l imits of Ccelar Hapids. 

.\pl·il 2!), 1915. 

III)"· L \FE IltGGI'\:--, l'it·i/ a11d Sanil11rrJ l·.'"lJillf 1 r . • ' tat~ Boa1·d of 
l l!•allh. 

[)r;.\f~ ~IR: Your ll'tlt•r or the· l flth in"l a cl th •t• ....... •c) tu th r attor
ney general IJa.<. hl'Cil r<'Lt·n·Ptl Itt rue· l'ur rc•~tl.' . You ndl altentiou 
to the tlec;ir c of Ken wootl Purk tu t oll..,tr·ne·t u "''11'1'1' <'X t c>nd ing 
bc~·ond its om1 coqlOrate limits and tr·awJ'o.;inl! H pn1-t of tht• tel'l'i
tory included within the C'or·porutt• limit~ or till' city of f'etlar 
Hapids aucl to the l'Onl <> nt ion ol' tlw f•it~· or ( ' t•d t\1' Hnpids suhstan
tinlly expressed in 1h!' 11'111'1' of its nttorlll',\'. ~·. 1•'. Dnwley, ad
dt'<'~Scd to th<' liHI)'Ol' 1\)tc l t·ity C!OlliH'il or { 1(•thll' Hapicls of Jate 
F ebruary 8th, 1915, in width IH' statt•s: 

· ' Thet'e i-. 110 stututt- hy '' hich our c·it.1' is c•xp i'C!IsJy l!iven. 
the authorit.) to permit anothc·r city m· tc111 11 to usc• m· cross 
its ~treE'ts or public plMt''- for thE' cou-.trudion of o.,t>wN·s, and 
it has no irnpHt'cl powe1· to do "0 Hllh·:-;.s stwh (111\\'(' r is l'eason
ahly nec:e ""r~· Cor· •·nrrsinl! nut thE' ~X JH'l's.., JHI\It ' l'S grunted to 
the city. The ut·anting of ... udt pt·i,·ilc·g<' to tht• town of Ken· 
woo<l Park, howen•r clc~iJ·uhh· or ronwnit•ut it might hE', woulci 
not in any way nitl in can·yinl! out tlw powrt-s poss~ed '>:v 
this city for its 0\111 uHtllHg('IIWnt and go\'t•rn nwut. aud there· 
fore the city hn~ uo iu1plil·tl powc1· to ~runt this prjviJef!e. 

"It is trnc thnt hy sc•c•tion SSl of tlw c;~e lc• ... upplcnwnt. 1907, 
the town of K1•nwooel Pur·k i" uin•r1 tht• powt•t· to at·quire 
property fur a ~1'\\1'1' \l ll tl•·l nut....itl r• it ... own limits, by 
pm·chast• or t•owlt•JOIIatiull. lt mu.' do th1• ... uuu• fn t· purk pur -
pOsC'S. B ut this dot•s nol gin• the· JIOIII'I' tu e•otldl'!ll ll lund wh ich 
has alreadv hN•ll app!'O})J'illtl'd ro pu!Jiit· JHII'flU!lcs in nuot her 
muniripalj.ty. 1'his \\Ould hr co11t 1'111')' In tht• ~t· ll<'l'a l r ule thct 
tWO lUll U ici pal gOVCI'Illlll' ll l /ol r H II IlO I I'XI'l'C ist• ,j II t'illl l il't iOJl and 
eontrol ovrt· the sun1r tc•t·!'itory, unci it is uot 1o Ill' presumed 
that the Jcgislat ll l't' inll•ndc•d sucl1 u t'l':mlt tlliiPs" it ha" e~
pn·ssly sa id so h,\ slttlul t• .. , 

You inquire \\ lll'the•J' ur· unt tlw t•mJit•utiuns uf ll.u· altonwy for 
( ' 1•tlu r Hapi cls HI'P \\til fntlllcle·d and 11 lwlht• J' ur ucol. IIIHl r•r the l'i r·
t 11111..,1 llll f'E'". Kc•n\\ mul Park t·ou ld ot· tnnld nut t•muii•Jnn nn mtt l1•! 
1 h l''ll tt:h a port iou uf t hl· l t•tTilol',\' uf ( 'e•clHt' Hnpi• J..., 



60 REPOHT OF ATTORNEY C:ENI!:HAL 

I tind npon examination that our l\fr·. Ji'letcher has, to some ex
tr.nt, considered this question, and on Frhruar·y 2nd, 1915, gave to 
Vv . .A. Coon1 President of the Kenwood Park Commercial Club 
an opinion from which I quote the following: ' 

"I do not think that the fact that property through which 
the sewer passes is within the corporate limits of another 
municipality affects your right to constrnct such sewer so 
long as the construction of the sewee is not detrimental to the 
inbabitanls of the other municipality. There is no pr·ovision 
in our statutes that exempts property of an individual located 
within the limits of one corporation from the right of emi
nent domain , .. ,ibieh may be exercised by another corporation 
or municipality, and the courts have gone so far as to say 
that property previously taken for public use may be con. 
demned for another public use that does not interfere with 
the former u se. It is my conclusion that you have the r ight 
to condemn land lying within the limits of another munici
pality for the purpose of constructing your sewer outlet and 
disposal plant if, as before stated, such usc is not detrimental 
to the public.'' 

I have given the question some furthet· investig-ation an<.l arn un
able to concur with the views expressed by Mr. Dawley. the at
torney for the city of Cedar Rapids, but do concur in the views 
e),._})ressed by ~Ir. Fletcher, as above f)noted. Section 18 of Article 
I of our constitution provides: 

" Tbe general assembly may pass laws permitting the · own
ers of lands to construct drains, ditches and levees for agricul
tm·al, sanitary or mining purposes across the lands of others 
• • • and provide by law for the condemnation of such real 
estate as shall be necessary for the construc1 ion and nwinte
nance of such ch·ains, ditches and levees." 

Section 881, supplement to the code, 1913, to which ~h. Dawley 
has referred, provides : 

"Cities and towns shall ltavl' the po"·cr to ac•quir·<' r('a] cs
latu witbill or wilho11t their· 1enitol'ial limits ll<'<:l'ssm·y l"or 
sewer outlets, gal·bage di!lpos:tl 1Jh1Uts, sewcl' uisposn l p.lanls 
a nd uutup. gr onuds !1.\' ptll'<'llllst' or t·•IIHlf•lil twl iou , as in litis 
chapter vruv iueu.,, 
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I t will be observed that there is no exemption in favor of lands 
lying within the corporate limits of cities or towns from liability 
to such condemnation and while, in actual practice, cases would 
be rare where a necessity would exist fot· one municipality to con
demn land. for sewer or other purposes within the corporate limits 
of another municipality, yet, where such necessity in fact exists. 
it would be as impcr·ative as thongh the second municipality did 
not exist. In otl1er words. th e term "w.ithin or without their t et
ritorial limits" includes all territor y anu the fact that part of the 
territory sought to be condemned hy one municipality is within 
1 he territorial limi~ of another municipality docs 110t render it 
any the less "without. tl1c tcnitorial limits" of the condemning 
1nunicipality. 

It is true as stateu by .Attorney Dawley, that it is not to be 
presumed that the legislature intended two municipal governments 
to exercise jurisdiction and control over the same territory and 
there would be no necessity in such case for the city of Kenwood 
Park to extend its governmental jurisdi<'tion over that part of the 
territory of Cedar Rapids traversed by the proposed sewer. lienee, 
there would be no conflict in authority in this respect. 

The city of Kenwood Pat·k, however, by reason of its ownership 
of the sewer, would have th e right to enter the corporate limits 
of Ceda1· Rapids for the purpose of maintaining ot· keeping in 
repair said sewer, and to the same extent and in the same manner 
as would an individual, a railroad company or telcgrapl1 or tele
phone company or· other cor·poratiou posscssiug- the powers of' 
eminent domain, would have the right to entet· for th e p nq)OSe of 
keeping its property in repair, and in such cases there would be no 
contention that there would be any clash of {!Overnmcutal authority 
for no governmental anthodty is possessed by such corporations. 

The city of Cedar Hapids OW11S the fee title to the stt·eets and 
alleys within its corporate limits and it is only to the extent that. 
such streets and alleys may be traversed by the proposed sewer 
that the city, as such, is in1 e1·csted in this ILUC. tion, and the lay
ing of t he sewer through and across or along the streets of such 
city would not intr l'i"l'rC' with thr pllhlic· nRe of s1wl1 str·rrts to 011.\' 
~l"ealet• exteut tltnn if l11t' sewt·r was. !.t•iu~ l"OIH<It'llt·lt•l\ hy tllf' •·ily 
o.t: Cedar Rapids t•(lthel' than IJy Lilt" l'ily of Keuwuod Par·k, and. 
a>~ stated by 1\11-. l•'letl"he1·, it is well scltlNl by :Htlhol'il~· that cVA1• 

"ithout sp~cial uuthurit.v huul al rcnc.ly devoted t.o one public usr 
way be subjected to a second or further public use when su<:h 
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M:cond m· fm·tht• t· public ww does not !'.Ubstantially intcrfl•rc witl. 
thC' ~,>xi-.tin~ puhli(• u-.<>. 

Rocltcsto· I'S. lrat< r H"t~r!.s, 66 N. Y .. 413: 
So. Pacific t·s . ..: o. Calif' .. 11 1 ('alif .. 221: 
&ranlon Uas Co. t•s. JJclawarc R. H., 22:> P:t. Ht., 1:>2; 
Wlrcrlillg-Rclmmlf JJriclyc Co. t·s. 1\'heelin{f Bridyc ('o. 

13!lU.K,27; 
t:•·rrgrccn C'rmc.tcry .:l~su. I'S • .Yrw Jlrli'CII, .t:t <'onn .. ;2!J4. 
l,asa<lcna t·s. ~tim.~cm, 91 ( 'alif .. 28 at 2:lti: 
~tcrlc t•s. Empson, H-2 Iml.. 397: 
Bo:·;lnn 1'.'1. Urookl i 11r1 l :l(i :\[as .. 172: 
01·cyon Short Unr t'S. I daho Postal 'J'cll'!JmJJh ('o. , 11 1 

F eu., 842; 
Chwago R y. Co. t·.~. Stm·k,t·ratlter, H7 ht ., lfi!l; 1:) <':n·, 

Gl 4-16; 
Om(ton vs. St. /)(WI, ~H . d: ,lf. Hy. Co., 1 G N. D., :n:l; ll :l 
~- \V., .J9 ; 22 h H. A. (N. K), 1 and note; 

ll cmlerson t•s. Lc.riugton . 111 H. W., 31 ; 22 h R. ..\. (~. 

K), pagf' 20, iu c·oml<'ction with which t'Hsf' i~ flll <'Xtt•n. 
si\'c note covering all phases of eminent clomain. untl on 
pn~· 16"' ore <•ollet·lt~d the authoritie.;; lwnri ~~~ on 1'1'\\'t'rl) 

fot· muuicipul JHll'JlO co.;; 
Conn. College I'S. ('a[,·crl, 87 Conn. 421 ; HS .\ tl., G:!:J; 41-t 

h R. A. ( ~. H.), -l ti:J; (especially the nott' at pa!,te 4bU 
under the ht'ading ··Cia ·h of public UM'S • '). 

Ilene<', T am of tlw npiniou that if the nccc'hity r ... i-.ts th1• (•ity 
of Kenwootl Park would huvt• the l<>gal ri~ht to cond<'mn a right 
of way throu~h and a<·ros.-; tlu• lot:.;, street-; and ulll·ys locah.>d 
within thr corporat<• limits of the> rity of f'<'(lnt· Hapids .~~~' any 
other municipality throu~b or· m·russ which it i'> Hl'ef·s~n r·y for its 
line to pas.-.. 

C' . • \ . Ronm~~ . ..~t.•t'l'/ . ll l 'y (hn'l. 

Rcuoor. B oNOl:i-D lWO!'i i 'J'OIO'.-A bnuk in whic~h tll<' P l'OCCC'd R or n 

school ho11cl ~a l <' is deposi ted is l ia blc for the i ntel'rst whilt• 

lwld. 
• \ pl'il !10, 1!)15. 

~'. H. HHill<ilcll, Oushitr, l•'ntlllrr;; Stair Sal'iny ... ]l ,u/, , ]~'J't'lliOil t, 
I 1m n. 

Ui:.\R Hut: Ht•phin:.r to ycllll'-; of the 28t h iust. add r·t•-.scrl to 
the attorucy general u:, to "lrctht·t· or not the ba11 k in wh ich school 

Ol'I\;!0:-.S .\\;f) I.ETTI;:HS h 

f,oiHJ, :tl'o' df•(HlSIIo •d ..,fluuld lu· h.ll,Jo• l'ol' tlw iuto'll'"l 1111 lit•· prn
,.,., . .t ... nl' <1 honol is. ... m iliiH•IIntiltl!' ro l!':lli,OIIO or \lll•ll11•1' II" lia-
1 ilil,\ fnr ... nc-h inll'l't'"t < \.t1•11d ... oul.' tu tlu• nrdinat·.' fund-; of the 
!-•·huol Nwpnrat io11 wtll sa.' t h•· 1 rm t!-.ion for llll«•n• ... t is founu 
i 11 St'<•lion 216~. suppl .. tnc•nt In tho• t'llllt•, 1'11'1 1111d rc·ncl:- ~~~ fol· 
low::.: 

''lt is Jwrc•hy IIHI\)4' tltt• !JUt.)' of tl11• I I'I'U"III'l' l' o£ each 
Sl'honl corp01·ation to clc•posit 111/ funcl ... in hi ... luuuh <h suclt 
tn•asnt·l.'t' in -.onll' lu111k c11· lmnk-., in till' slltlt• nt intl'rt•st at thl' 
ntl<' of at lc•ast two Jlt'l' 1'1'111 JH'I' l\111111111 ou nitwty JH'l' cent 
of th<• daily hal:lllt'C'<; fiii,Yilhlc• HI tJH' l'llcl of l'lil'h 111011th. all 
ol' '' hich shall a1·<·rup to t hr h<•tu•fit of tIll' c•nut in:.!t•nt fund 
ol' such school t·ol·por·aticm. ·· 

lt. will be observed that thrr<• is no t•xcrptiou rnatlc where un
usun l nmounts of monry Ill'<' doJlOsitt'<l for n short t i111e us woul d 
bu t he ense where bon ciA 1n·c sold nncl tIll' moti<'.Y dl'positcd un
til made use of by the <li~tri<·t nnd it would Sl'l'm thnt this was 
1 he purpose of rcquirin~ th<' iutf•r·t•st to ht• c·omputc>d hasetl on tl~e 

JWreenwge of 1hc daily hBhUlC<•s; ltcnc<', 1 nm of the bpinion that 
the depository would he linhlc for the intcrf'sl on all moneys in
t·hrtling the proeeedq of the hontl «ale. 

(' .. ;\. RoastN:: . .th.~'t A tt'y Gen'l. 

Frsu .\NO GA:ME.-Wher·e riparinn owm•r giv~ only ri~hl to flood 
land and retains title to sam<.>, it is trespass to drive stakes 
£or fi lting purposM withont l!elting his consent. 

April ~0. 1!115. 

E. C. IlrNSHAW, Fi.~!t and (Jilmc W ardn1, Spirit T~ak<'. [owa. 

DEAR S t&: Replying to yours or thl• 21th iust. ntld t't'Ssed to 
the attorney general also to the 1nquil')' or R. 'K Jameson of 
Nauvoo

1 
illinois, will say with rcfcreJtC(' to th nt pol't ion or the 

land flooded hy t11e water of t he Mississi ppi ri ve r· hy rcnson of 
the constructio11 of the Mississipp i power dnm nt Keokuk t hat 
the ri~hts of the riparian owucr extend to llw highwnte1· 111ark as 
the same existcll 1n·ior to the <·onc;truc·tion of such dam, and i f 
it be tn1e as statf'd in tlte letter of ) Jr. J ameson, thnl the r iparian 
owners o~ly sold to tl1e pow<.'r <:ompany the right to flootl this 
land without disposing of the lund it. elf, thc>n the title to the 
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lnntl hl'l 11 c' c'll tltr lll'i:.:i11nl l1i~ltwn11'1' llllll'k nnd tlw Jll'l':-.c·ll( hi~1 1• 
walct· mark wonld -,till , . .,,linin i11 fl u' ripnrinn ownrt· nnd would 

11 ot lw p11hlic· prfltwrt~ H:o. iii thP rt>sl of the rhanuel of the ~lis
s issippi r·i' l'r; and "hilc' lilt' c· t·e~.;sin~ o[ thnt port ion o[ thr r ivet· 
1)\'t'l' !-111·h lund 01' tlw drivill~ or -<lakrs, for the p 11 r p osc of holtl
ina fish 1wt,s, into th<' soil uutll'r the wnt<>r would be 110 srrious 
injur.\· to t hr riparinn OW II<'t' yrt. i11 m.'' juclgnwnt, it would nev. 
erthrll.'ss he' a trespass fm· whiPh lH' would have some l'<'medy, 
a11d lwnce pHrti<'S would haw• 110 r ight to fish over· such Janel 
without the C'ons<'nt of ~11rh ripari11n owne1·. 

. I am this clay scmlin~ n cop~' of this lettt'l' to Mr . • Jameson. 

C. 1\. RosBINR, Ass't Att'y Gm'l. 

Scnoo~.ss-No·rrCE OF ·BoNo E r,ECTlON-LENGTn OF PusLtCATIOK 

REQ01RF.D.-Cod<• Supplement Rcction 2 20-d3 only requires 
notice of elect ion to be published four weekly insertions 
prior to tbe el<'CI ion <'ven though twenty-eight days have not 
intervened between th r fir. t pnhliration and the election. 

l\Iay 8, 1915. 

C. II. RF.CIISEEN, Pres .. Board of Educat'ion, 1Iadrid, Iowa. 

D&ut Sut: Your recent inquiry addressed to the attorney gen
~ral concer ning the length of noti<'c required of special school 
<'lecti011s for th-e purpose of voting school bonds has been referred 
~o me for investigation and reply. 

The matlt>r is ~overned b~· seetion 2820-d3, supplement to the 
code, 1913. the material portion or which reads as follows: 

"Four weeks' notice of snch election shall be given by pub
lication once each week, in some newspaper published in 
the said town or city, 01· if none be published therein. in the 
next nearest town or city in th<> county." 

The question is whether or not four weekly publications of 
the notice, which would only cover a period of twenty-two days. 
would be sufficient notice so that the election might be held as 
rarly as the twenty-third day following the first publication, or 
whether the election must be fully four weeks or t wenty-eight 
days after the day o£ the first publication . If the statute simply 
1 rovjded four weeks' notice, then in my j udgment the fu·st pub
lication must be at least twenty-eight days before the day of the 
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··1.-..t icm , I HII in tlii:- <·ase it proc:t>c<ls to specify how the' 1wt icP 
sha ll hP !.!in' n hy puhlil'ation onl'c C'at•h werk, anc l jL is rvidc11t 
tha t it nnl.' int~>nclrol th;~t thl" noticr should hi' pnhlil'hed four 
li111Ps. Itt' Oil('(' carh wrrk. Auy oth<>r con!>ll'lLCtion would t'Ccl'lirc 
th·c pnhlil'ations and I tbink this was not contemplated. 

A simi lar case wa& hefore the supreme court of Colorndo aud 
11 was br>ld that ··A statute authorizing the se1·vice of summons 
1·~- puhlishjng at l(>ast once a '"<'ck for fo111· !'l11<'Cc:-sive wePks docs 
not ml'an four wrrks of sewn days each, but the publicatinn i.~ 
"ompiPINl on the day on which the summons iR puhl iRhcd in t ile 
J'ollt'th snccessivr. week, though less than twenty-eight days have 
<'IHpRPcl since it was first publ ished." Calt•ert 1•s. ('alt·ert, 24 
J ' ar·. HH:l : 15 Colo., 430. 

I am antbori7.Nl to say that the attorney gene1·al concu1·s in 
this vi ew. 

C. A. RoamNs, Ass't Att'y Gcn'l. 

f'LF. Rr< oF C-ouRT-FEJ-;.~C'Ierk not authorized to demand pay
ment in advance in li'luor injunction suit if p laintiff is citi-
7.Pn of the cotmty. 

May 10, 1915. 
Huon CLE:.\£ANS, ])fancbester , I owa. 

DEAn SrR: R eplying to yours of the 6th inst. addressed to t he 
attorney general will say that in my judgment the clerk of the 
rourt is not author·ized to demand payment in advance of t he 
filing fee where the plaintiff in the liquor inj unction suit is a 
citizen of the county. See Section 2-112 of the Code, also Searles 
t:s. Lux. 86 Iowa at page 64. 

C. A. RosstNs, A.ss't Att'y Gen'l. 

PARK COMl\USSlON.-Cann ot sell brick or material to city but may 
sel l it to a con tr actor who is doing work for t he city. 

May 11, 1915. 

WILLIAM ORR, Attorney, Clarinda,- Iowa. 

DEAR SIR: Yours of the 7th inst. addressed to t he attorney 
general ha~ been r eferred to me for r eply and your question 
briefly stated is whether or not a park commissioner of a city, 

0 
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"hn i.; an 1'11-c·l i\'l' ull'il'l'l', 111ay lnwfnlly cl c-a l with his c·il,r hy 
11111 king- ~all•s ju il nl' c·l'tllt'lll. hric·l\. sand Ill' nthl'r ncalPI'ials lltatlc• 
usc of in puhlic• iutpt'll\'l'llll'llls madr hy sw·h city in 'irw of till• 
prm·i<.ions of sPc·tiou h7D-q. ~oollpplPnwnt 1n 11w c·odc•. l!l1:1, whic·h 
J'Ntds i 11 part u .... follows: 

··~0 ot1'irrr·. irwln<liug- members of the citr <'otrncil. ..,hall 
hp intrl'<'sl<'cl dirrctl.'· 01· indirPctly in any contract or joh 
of work. m· materiAl. or· the profit~ th<'n'of. 01· sl•t·vic·l' to be 
fum ishcd o1· p<'dOl'llll'll for the city or town." 

It will he ollRN-vNl thnt this lang-uage is practically t111• snru(' 
as that found in sub-division 14, section 668, supplem('nt to tlw 
<'Ode, Ull:l, whirh was con~;trued by our supreme court in the 
case of lJny I'S. l>n1•idson , H8 Iowa, 688 as m eaning that the of
ficrt• rou lcl not so contrart with his dty, and thn I. indrpcndrnl
ly of the statnlr, such cont r·act is objectionable on the ~·onnds of 
public policy. l ienee, r am of t he opinion that your question 
should he nnswrt'('d in thr negative. 

This drpartmcnt has already held that such an office•· of the 
t·ity might lawfully srll materi11l to the contmctor. rvcn thou~lr 

the materitlls thns sold were to be used hy the I'Ontr·actor in 
work dotH' for thr city. 

C. A. RoRRTN!';, ,- t.~s'f A It ·v Orn 'I. 

SCHOOL BnLDI~Gs-l'sE.-Where no direction has been made by 

tlte voters the school board has authority to p ermit proper 
use of building. 

.May 12, 1915. 

.T. J. IlUOliES, Sec1·etary, f.ndepen.dent School District, Conncil 
Bluffs, Iowa.. 

DEAR S IR: You rs of the 29th ultimo addreesed to the attorn<')' 
general bas been referred to me for reply. Your question briefly 
stated is whether or not the board of education may permit n 
school building to be used for other public purposes without a 
vote of the people. 

~ection 2749 provides, among other things, that the voters as
sembled at the annual meeting shall have power to instruct the 
board that school buildings may or may not be used for a mcet
mg of public intt'rest. ·where such question has been passed upon 
by the voters and the direction given, then such direction must 
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he obser\'CU by the bollrtl antl if Sllt'h tlirt•ction prohibits Lht> Ul>t.' 

of the buildiug fot· public purpost>~, then tht> sault' 11u1y not L~· 
::.~ use~ CYen ,,;th permission of the board. llowt:\'<'1'. wiwre such 
Jtrect 1011 of the \'Ol~ t'l> permits such liM' or where 110 dircdion 
lt11s h<':u made hr the \'Olcr:-.. tlt!:'n. in my judgment, the boaa·d of 
(·tlncatlml would ha\'e authority to rwrmit the US<' of scho()l huiltl
ing, for propet· public JHll'J>OSt><;. ' 1'c :J:) Cyc .. !)-ll-!)+! inclusive; 
ul"o Dads t·s. Bogct. ::>o Iowil. 1. 

C. J\. HoHHI!\ :-<, . Lss ' l A It 'y Orn'l. 

T11BRARY COMJ\USSION.-Any portion or th<' $11.000 nnc.ler sec
tion 2888-h, supplement to the cod<', 1913, not exprnded for 
salaries in any on<' year would be availahll' fot· other pur-
poses. 

May 14, 1915. 

JuLu A. RoBINSON, Sect·etaty, Library Commission. 

DEAR l\fADAll!: Replying to yours of the 11th instant au dressed 
to the attorney general will say that, in my judgment. any por
tion of the $11,000 provided annually by section 2 8 -h, suppll"
ment to the code, 1913. for the expenses of the work of the li
brary commission over and above t he amount actuall~· expendeJ 
for salaries would be available for any and all of the same pur
poses for which that portion of such fund over and aho,·e the 
maximum amount of $7.600 provided for salaries is available. 
While not more than $7,600 could be used for salaries iu any one 
year, there is no such restriction on the remainder of the $11,-
000, and, for example, if only $5,000 would hr expended for· 
sr.laries in any one year, the remaining $6,000 would ht> avail
able for the other purposes contemplated by thl' act. 

C. A. RooaiNR, 1l ss'i Att'y u en'l. 

Cn•rEs AND TowNs-MAYOR OR CouNcrv--Gannot be int<'rested in 
mt~' rontrart or joh of work for the city. 

\\' . ~. MOUittt, Llttorucy, Manilla, Iowu. 

lk\lt Sm: Replying to yo111·s of 1111' l Gtlt ult. \\'ill .;a5 irull this 
clt'IHlJ·tmt'nl has heretofol'e hehl thut IIH'rnbrrs of the couuril at·c 
pr·ohihited hy sub-c.livjsiou 14 of code supplement section 668 



" 
RZJ'()RT OP' ATTOII,_EY Ct:St-:RA!. 

fJ'OIIl ha,.an~t any dMIIinD 'll'ith a dty or town ur b.:1ug interested 
In any contraet or j11b of ,.·orll:. The IUP~Ille eoort bas so held. 
~ Boll ,., O<lt1dloR, 133 Iowa. 6118. and our •UI'reme eoun bas 
h~ld that oue notating a similar pro.-iaiuo was pilt) of an iD
dietabl~ olfense. Bte Stole u. York. 131 Iowa, GSa. 

By .,...tion 1'179-q. upplelli~DI to the eode. 1913. it is now p~ 
vided "No otl'le<>r, including mtmbera of the eity council shall 
he iuttrettl'd directly or iudire<>tiY in any coutraet or JOb of work. 
or mnt~rial, or tbe profits thereof, or service to be performed 
for tho rity or town." Bence, the aame rule would apply to 
mayon and other city offiee111 ae to ntcmbera of the city eoun. 

~il. C. A. RoaBI}(I, .d.u'l .d.tl'y Ge~'l. 

OJUt•a Jtr~CL-Ptrwon ean ~11 pure. uofennented grape juke 
after ntw liltuor law is elfeeti•t but not wiM, without per· 

mll. May 14, 1915. 

)lu EMI.U C S&.,'TI. Bur\ini(Wll, luwa. 

Or.n M4DA:II : Repb·iog to youl'll of the 8th iust. addressed to 
tho attorney gtnrral will aay that it !J pOMiblt you would ha.-e 
thr right to tlfll pure, unfemJented gNpe juice after the new 
ll~u!lr law aocs into effect January lat. 1!116, but neither you 
nur ony other penon would have the riebt to sell wine without 

11 permit from the eourt. 
0. A. noeall'll, Au'l Afl'll Ge11'l. 

}'AlB , \1'1'1101'111 \TIOS.-One or more acrleul\ural aoeieties in anr 
tolunt) ~nulled to aiu Willer ... ..,tiou 1661 .. , wpplement to 
tbt M11lr, llll3 Total IIUiuUDt tu l>e ~eived $300 

Xay 16. 1915 

\' }~ Hol>EIIQUr<n', Ojldtn, Iowa. 

T>F.AR fitR: Repl)iug to yoon~ of the 7th inat. adcirels<'d N tbt 
nttom~) ~'l'n<·ral \\ill ,ay tl1nt by .... octhm !CGl-4, supJ)Ietnent tn 

tho eode. lll13, It iR proviue<l : 
"Any eollllty or dilllriet ut~ricllltural society, upou lllin~ 

wltb the auditor of state aJriduita of iu president, seerebl')'. 
and \relliUn!r dlowing what aunl ha& artually been paid out 

OPISIOS!! "''' l.Jo:TTnu• ,, 
durinror tbt tarftnt ,-tar Cor ' or wnn«'' n.8oi 1 

10 
~ J n"'I11IUtn'- lu•l ln,·1udiu.- ,...." 

• •-' ~uno l!llnlf"< lr, tl ~ '"'. gamblioll dm~ b ' ' ' r an• 11M' tnt Itt• and thai 
\" or ttl t r 'lubtaon-. C\{ I 

nuttf'<l. t~tber witb a <'t·rtlfl·at• a..- ""',.... ~· 
lltatf .. ~lety 5bn•ing that it h rmm tht' 5<'\0n"ta~ or the 
•hall .... •ohtltd tO r...-ti\'t f a• r.•pOrtf'tl Affnl'diDil IO law 
''llltll Ill fnr1> Jl('r t·tn t of th r<om th• •tat• tt"<a,n~· " sum 
up lo thr hundred d 11 • 

1111
"

11111 
"'' paul 1n pn-mium• 

h 
o """· atul to•n prr dd' . · 

I t' IUttOIIIII paid in pl't'll • M'lll R II tOnal of 
• 1111111.~ ovrr tho hundT"t 1 d U 
Ill '"' rn••• shAll lbc Rmout t '· ' t o ars: bot 

r 
' pAiu to All\' aoriN • ~-~ 

•nn• o I hr,·~ hundred doll an." • > • e~c,.,,,, the 

M~ undt•,...IHnoliu" of this J>I'Ovisi . l ullt I · 00 18 1 lftt All! countv · 
,. IMI IW<'INY or any tli.•trirt a~trirultuMII •• • • agr•· 
'" th~ Mme ~ounty. "·ill be entitlf'd 1 .""" ltly, ~··eo thoW!h 
h•r. Ilo.,. o·nr. the amoum eaon t ~-.7"'N\t thr aid providt'd 

. 0 ~""'" ron• ))1'1' f 
l•n>miUlll. paul ~I' to fh·~ bundl'l'\l !lollano. Th . crut. o ~~" 
tbf' Jlrl'llllllm< paul Ill"<" ju't 6"~ b 1 1 al 1s to Slly, 

1
t 

""~ thnwuuul dnlla...., atiJI tb Uo<"" <lollan or it thry l'\lUalt'\1 

r"rt> JH·r rf'nt. on tb" first 6:.,~~"n1~ would only lJt tntitltfl to 

1J, 111•t~~ 1 
d ·'· . . un-.1 <lollara or 111'0 bundi'<'CI 

11 H " 1uou to tbt_q it woultl 1M' • 1 
.... nt, on lh<' •dtlitional pre · · . t•nllt I'd to ten J)l'r 
hut in no o•Mt< abllll the to~~~:~~ pa•d OVf'r fh~ hundretl olollllrs. 
auy aooiety. rxeN'tl thffl' lmnilred dolla" to 

C. A. RoumN~, .l11'f JtWu Ge11'l. 

1'~-UL On>l('t:a.-Power to enCoree auto law tofllrt'~ auto laws the llllfn•· as oth · Local peace oft'ieu. 
fAI"' 1118> operate them alttr tbt ~: Only .owuen of new 
not 1'\"M'IVed oumbe,... Y e paid lu-ense but ba'" 

.I I lk'\ •l.liiiT. Cilu Clul.: Gl 'dd I llay 1:1. 1915. • , • • f'D, on 
llL.Aa Sut N I · ti>C' It . f'Jl YlDI!: to )OUr I~Utr or May bl add~ 

• liMit') ~ncoral. 'll'ill «ay that v 1 AI '. 
10 

<tiiU•• aulhnril) with reCt•N'nrt' In . o~r ~ I'll) Cltfll'(!l'l ban the 
lh• ••tlf'rat•on .. r moto • h. I rn llremr tht ,.,., l'<'latln~: to 

r 
r 'r •• •~ •~ thrv hn•·r will t 

Nl ,, .... ,,,.111 or ftltY olb• I r ·. I n· rrertC.t' to tht 
\\ • r ftll llr 1\lurh 11 rwnnltv IM prl'tlt'riiM 1 

I llllt ,,.reo·•••l•·•· lu JOur ..,.,.,,n,t ""tulrl· will ""' it,ut lilt·~· • w• Hl\t• till\' •uti.)' 'd ll . ' • . a ,. Jlftr .. llll\1' '. put . ~~~~· lll•t•ll>t• ttJ 1111' t·tro•ltll')' u( >IUti• lout 
tttillt'<;";:, :·:;lv.-d their ou.mltcr plutt"' tlwy ahouhl not be r~r-

1 Mile the marbme tullr uw ma~hiu~ ,.. .. por.:ba~~e<l 
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~~~ thrm JU•I pnor w m~k1111: apiJhl'"*"'"· Th~ h~l'll'i<' ft••• "I'"" 
auuunollilt .. " dtH· .Janu•r~ IJ.t of t•aeb yrar and applit•atouu 
ahould 1w 1111,Je at tb•l tunr or b..Corr Th•n• "' no excu•t- for 
rh~ man ,.)t., waotll until tb•• 1\n.t of ,\tlTil ur th~ first of ~Ia) t;o 
wake avr1t11·atoun anti tlwn exll""t~ Ito n.'Ceivr ho~ number plate 
at OIIW ~r h<• permillt~l Ill IIJK'n\11• hi• 1118Cbiue WithOUt the llll~lher 
plate or tn IIIH'rate ,, Ul~'" thr numlw r plot!' 11f th• ~Par. pre:·•nu• 
Th~ •ur,...m~ Mlltrt, iu th• ~'""" of •"lair ..... tJult. t.;n :'\. \\ .. 17. 
neltl that wh~l"l' th~ •f'phraunn ha1l '""'" onatlr tn thr ...rcl"f'tary of 
aut~ an•l tloe uwn"f ha1l "'"~'''"'' from him u ""'~''JII fur th• 
moue1 nml ,.,prythiouc h111l bern ""'"' npon tlw 1111rt nf •U••h 
0~~ 10 m~-t·t thr "'*'"" noN>t. .. r tlu· taw ht• r•uul•l unt thrn 
f)j> d~1,.11 .-J uf th• ""'' ur thr onfto•honr beo•tuoY ror tb .. <h·IA) on 
rltr part 11( th•• ...,.,.,.!') "' ~tall• on fnrm!hlllj( thr plat•"'· but 
thiA woultl only appl~ "hrl"f' thP O\\nrr hatl nlA<Ir appli,•IIUnn ir• 
tfllf timt and the faiiUN' Ill fWrfOrlll W8~ l'llliro•Jy UpOU till' f)8rl 

or th•· -n·tllr" •• r '""~·· ofTle~. I till not think HI thU. clllh· Jlt'r 
oon• •bo """~I mat•bitw• iu tht yt·.r 1!114 ,houl<l 114' JWrmiltrol I" 
ur"'rat~ th.·or 111athin•· •m th~ I !Il l ntnnbfnl. 

• full~ ~·l.t~l'(' llt:t<, ;lu'l .ltl'y (; ,., '/ 

W~A-Kt.\YII:> l,•w IVr<)XlC<TlSO I.IQl'OIL P.api'I'..S Company 
;J~Ii•winl( li•tnora to prnmn ror unlawful purp08C violftlt!'l 
Ia ... 

ll&) 17. 1!115. 
R W llnu•u.J~ f),,,.,, l o .. a. 

lh.\K S1M· Rrl'l)lllll: to youn nf rt'CI'ttl olalt• nddt<"~..c<l 10 the 
at uontr~ rou•n~J roou'<'rniug tht riuht of an •·xpr('!l• c()ntpany to 
oleln·rr lio1uor. 10 thr t'OII,iUII!'t' aftt·r notin• that •uciJ liqurn'!l arr 
llt'ong ,...,.,...,, b~ ''"' cott.il-'11~ for an unla" ful pnrJlO"' will 
M) th~t Ill lllJ jUtfj(ntPrll 1111 l'~fll't"'" \'0111Jlllll,l olt•lil"f'rtlllt litjllllr. 
to a11y JW..,..ttl uflt•r lutvhoJC n"'riv;~l -.wh uotirt• ft•ouo nny n•li:1 

bit• .... un•· ""''''' IH· viulating tlu• '""· 
I t'all )•lllr au..ruiun to the ,.. •. ut ttL"" nf Shrl• , .•. 1' .• ~. J.:.r. 

tll'tU I'""'""""· H '• '\ \\' ~ :;1 ",.,.,.,. tin• tlt•ftntlaut wll~ rn· 
juitu .. t rnuu t•ttUtltlt:liu.c u h._.uht UUI'"-JtH•t• Ly tlt•I&\Tring lhiiiUnf let 
...... ,J ~:t•hut•h•·r """ I •tliOIC ftlllll th·· upinillll ur th~ 1'41111'1 \1 ilh 
1'\'f<'n'ller ltl tb~ IJOti<·~ tlu• l'<llllfla.U.)' ltdtl nr the unlaWfUl pUtfllN' for 

.. toi•h th~ littnurs "'"" hdug l't't'<'lll~l . .,. follo"a' 

(' .\. RnBBJ~>< •• l q'l .11/'y r;,,•t. 

I:JRL '"'"''ROl;!.-c:itl< uml~r IG prohjbiled from \\\Irking mOff 
than fl. bou~ a tlay. :'\o linul u 10 hours tor g~r!~ O\~r 
lhftl. 

l:oJI.ou· I'"'''· llarlan, Iowa. 
May 17, t!llr> . 

U~t•• ll<~<>< Pu•t•: R••rol.•·in~ to ~·ours of n-eelll date add~ to 
:Ill' atiOMI!',\ gf'll~ra! "Ill !111,1 that by the law~ of th!' lut ltlft;,. 
~aturr ~1rl nrodf'~ Bz~t~·n yean~ nf •ltl' In' prohibited fmm work· 
'"K onorr than e~ght loours p~r duy bul thrrr is 110 limit fixed 
l·.v law •• to th~ unmiK't or boul'!l l(iriR ov~r that B(l\' may II<• • 
ployt>d. em 

C. A ROIIBIS". . lu'l iJit'11 Ont'l. 

PMtl<Tt'<o ~·u.~Di"'·u•!Uon M to amount couuty •lmnld pay for 
puhh•hm~t 11~111~ paid out tor hounty oo L."'(lh~rt, rro .. -~. rat
tlt•nakea, "itlnwA' IK'Il~ns, Nllluty o"i~"~'"'· lah0,.,., Nr. 

Ma. II. L. ll•sN, Mnnrhesttr, Iowa. 
May 21, l!Jl:i 

~~u lite. ll..t.ss : Apiu refrtl'ing to lht tnatters courrnting 
t•nntmg, I baH• talr~n thf! malt~r up 1\itb Mr. Wall and bt l't'

;·~ that he and th• cornmittrp l't'pl"\"olenting the publishers at 
h•tr conf<.'~ncc Hgrffll that where bonnli1.'1! were paid for 
~Jihrrs, rrows or rnttle8nakes and other bountil"f, and th" item.s 
' ld not a~te to auy one clairnant the ~>um ol on~ tlollu 



II 1 1 I tlu• nU•lalt•r 
tl

, .. •mH11 ,n.h\: l•hta1 rt •• irn •hnn • ,.. I'•"' '' 
ll,ol ~' f II , IIIII' lull tf lh •hrtuM ,......,.", " w-arnnt n•m u ,. ' . • 
.uarl hr f lfw \ •tlllt ur ttlh· tlo11•1 tor Ill 

,. 1 It au" rlalfu.-.nl "-a ... u • 
.-muHnhro I' I• 1 

" I l•l 1M• I""-~Ut;l 11u-.·d tu tltt' 
l I IIH"n • "a ITS Ill ' titll 

I,,....,, I lt"f"' .... l I I t .• onh· " rr'A f"t'lll' \U·r~ IUthl t 'l 
I l It "U rlalmH t lA I · 
~annan. I ' rualll that the r'<pen.,.• "oolld t'<tual tht• ammon! 
an llldl\ltlual rat • . l this h.,. bf'<'O th~ ln•tnt•' 

I '"' Ill thr fnrm nr 1•>1101), an• 
pllt• • I \\' II to his 'll&tnim·..,. ""'' ~•rnuutant•. ftn•l 
UtiU 1i[1\ ••fl lt!t \ r. a 

I II\ ftl't'~tllll\' rur th'• t•nnfw;;.;ou ~nu Mlj:~'1tt. 
ttrn lH •. • 

With rt•ro·n·m·•• Ill tlw anoottnl allnwC<I n• In widn~'" !~~'"'tntlk, 
I II tl "nwnt to rfteh wi<low "houltl tx• ll<•ntlr.NI '"'I' 

uruluu rt•·• '! "' I" . 11 ulllrntion ·• ~larv KellY 
.trntt•lv It ,.oultl not tlo to say ttl or I' ' • . • . : 

I . b ·no .. I I honk tlu• taw. bowc,•rr, woultl Ill' o;ato,tletl If .~' 
ftll~ 1

111 .: ,,· . 1\~lh' onP rbild $---; t ,ulu Smith, thrl~ ~1111· 
\All : ... , • I ' I I r I lin-n 
I t ;, 'l'h•· uarnt of tbe ,..;dow. t '" nom w•r o ~"' 
~:;';h• arunnnt 1,.;,1 ,hnuld be 5tat...d in all tllllllnl'~. 

\\'Jth ,..(#trn•'t' to the salari~ of county olfi~N and th~ pay· 

'"''"' '" m•ll\·itlllal• ,..bo perft~no labor anti """ lrl'to fnr th<- ·~no · 
'' '" IU\ Ojlllll•m thtl'l' should be a ... l'aratl' "arrant plllt In 
. ·, ...: "Ito l'f"'ti\"1"< ID~lDf\' rrom the t·nunt). ftllll If the pral'

'"'' 1 l"'•~·n ' · 1· 'd I 1 bP dl.S-
IIr" .,j•t• or alln .. IDI[ a Jump sum tO any 1111 1\1 U~ 0 , 

tribute· 1 In ••th•ra, il ~l1ould bP ttit.eonlinurd. II U1 sohJt•l t~ 
11

reut uhull' or ronno• if one imll\•itlual worka for the (•ount~ 
<loonl( llu• tlllut~ kind of work tor A prrit•tl or four works. there 
l~ 

1111 
N'ftiiOII why th~ publieation nrl<)' uot •how, ",Joint ,Jones. 

four wrtb' hah<>r on Utr publu• hiJ(h\\1\)ft, ~ " 

\\ h.tt thtrfl haa ~~~ tlt·lay in uu•"t'rin~~: )IIIII' lrltrr. yrt th•n-
10 

1
,., ''"" N' tO tvaolf Ill) t(Ut"!liOD Mlltl 1f t11N1' I~ ~1111 o\out.\ 

10toOnt an) ,111estl•m, wntr m,. and T ~hall ro'""'''r it further 

Wbrn \tr Wall tot.! )OD that rac·h item 11houhl I"' M>n,idrn.l 
1o!'(IDUt• trl\ Ill!: t\11' namr, natu"' or th~ rlaim And th~ ltn<IDIII. 
l• •IAII'<I t~t ro,.....t rolf' to be (nllo"t~l. hut U befn.rr '<talM. 
1 11 ~1 that thr\ h~~tl ltll'l-«1 to ,...;,., a Mru-t ttll1'1111'ttlltu>~> of the 

I 1., -. all bountl·- \\boll• rnr prattttal tnd Ia\\ 111 I to 1,.) ournt ~u ,.., ' 

" cH•nuut·•l rr&WU~. 

"'t.\6,- 1->-~tol~' .\ JHtllU!"t- nt }trt "-'II1Mtlllll nf I)H.t thu:: tVIIIlt'tlt'\J 

"1th an ••h•rti~m•nt ., unla,.rut 
~Ia~ :!'.! , I'll'> 

A •• tht.l.o\\ \\', ('/uriNda TrNII ,, .~u···"'l' n .... 1. t'IRrllldR , tnwa. 

lin• ~IR Rf'l'lying to youN ur tho• :.!1-t "''' "ill .,..~ that 
f h&\1' uaminl'<l tb,. ad~rrti..,..mNII ,.h11·lo ~··•I o·url•"'· nn•l whi•h 
)lilt Jll'llll<..,.' to 1151' ftl• 11 •UI'Jllruwnt tu tl11• I 'lur11ul11 ,f.,nrual. It 
I"'IIN npou ih fRo<' u J>ietun• or rrpn..,.•niKtouu nC tlh• l'uitt'<l 
SIRII'Ii IIAI( t•Hn to thl' color thrn·or, uml 1lw 1nl"'rti ... •""'"t " to 
1114' o·IT•·t·t thftl ~·uur hunk propo""' Ill (CI\'1' 11\\11,1' tlw tlOit of which 
ll IM A 1'\'JU''•St'llllltiou, Of a :,}Jt.'('ifit•t.l )'i?.t•, f U rwrKUIIb U('('lli ll i{' wilh 
j uur Ullllk II o.tl\'illll' H•eonut in thr MUIU or tiCteo•n tlollars or 
u1ur•·· uml ~··n•r in•tniry i_, "hNhrr ur not ~ou 1dll lit' within the 
lu\\ Ill lnBkinll ll'o(' Of SUeh 8th•tr11M'IIlrnt 

In •ur JUIIJCI.III'III, ~our que,tinn "''"' lit' ans,.t·n'tl 111 the neg&· 
11\r Tlw purJ•,.,.. of the stahllr wao ,.,j,Jrntly 111 pn·,·eut tltf' 
tlwapo·uiull uf till' t'nitnl States flag hy r<·nntiiiiiJ( 11<1 uto• or t ho• 
I'"' Of All~ pirtUI'I' or l't'prestnt•tJOII tht'rtOf for a.Jverli•tng p!Lr· 
, ... ...- Thr malo·rial ,.., or '!l .... tiou "oll'.!X..a, Mlllf'l•·to~nt 10 tltr 
...-~It 1!113, pro\'itle~ · 

' An~ JlC'l'liOII ,.·bo in any manner. ror t'.thihotinn, or displa~·. 
l'l•all pltu·t or cause to be placMl, Bll)' "onl, tl~~:urr, mark, 
tlitlul'(', clc~ign, drawing, or any ad\'erti~cmrut of nn~ nnturt•. 
ttJlou nny llafC, standard, color or Pn"i~tn of t ho• l 'uitcd ~tate-~ 
or Hlllte !lag of thi$ s!Bte, or t•nslgn, or Hholl t•xpn•e or cause 
to lx· rxpos~tl to public virw an~· ~u•h fla~r, 11iuulnr~l. color 
or en•i~eu, upon which shall hllvl' IK'I'II prinh'tl, painted, or 
othl'l'\\i'll' plaN•d. or to whi~h Rhall txo allachl'd appendecl, 
MlfiXt~l. or aunf'XM, any word, flgur.•, mark, p1~lttN', design. 
or tlrawing, or any ad•·enhrtornt of any natut1' " 

If thc·n• ,...,. nothing further, tbru it might I"' ..aid tbat this 
•u oJ..,.i~rn•d to ll"'"cot the use or tltt noal tta1 in tht manntr 
•Jle".'ofir,J but lattr on in tb~ IIO'('tiou it i~ prondf'd: 

"Thl." \\onl• • flag, stamlar.l, M•lor nr rn~i11u.' M UJed in 
tin~ ••..,tiou, shall indudl' nuy fta~e. •h1111lard, f'Ulor. ,.,,.j!lJI, 
llr lfll~ tiiCllll't.' or t'e(ll't'Selllntiou hf t•illtt•r thrl'f'Of, 118dc uf 
Ut1y )IIUhbiiiiH'\' 01" J'CJ)~Hit"tl tJH uny ~tlll~htrl(."t•, utul of .UIY 

Hi~t·, ,., idt•utly purpol'liu~t 111 ht• (•ith1•r of .ultJ llntr, Hhllnlord , 
color or eusi~:n of the Unitrt! !!tnU•H or ;\nll'rit•o, or A pirturt' 
"' a repn-.rntation of eilltf'r thrn~or. 11111111 whi<·h ohall IJf' 
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shown the colors, the stars, antl the stripes. iu any number 
of either thereof, or by which the person seeing the same, 
without deliberation may believe the same to r epresent the 
flag, colors, standard or ensign of the Uuited States of Amer
ica.'' 

If the picture or representRtion of t he flag were omitted from 
the proposed advertisement, then I am of the opinion there would 
be no violation of the law. 

C. A. ROBBINS, A.ss't Att'y Oen 'l. 

PuRE Fooo-NAME OF 1\!ANUF.ACTURER.- If packed by man ufac
tut·er, it should show his name and place of business. If 
packed by another, it should bear name of packer or dealer. 

May 28, 1916. 

W. B. BARNEY, Dairy and F'oocl Commisswner. 

DEAR SIR: Replying to yours of the 27th inst. as to whether 
or not· the address of the manufacturer is to be required on all 
paekages of food bearing a label as specified in paragraph four 
o.f the Code Supplement section 4999-a3l-c, will say that the 
material portion of the section under consideration provides: 

"Such label shall be p.laced upon the outside of the pack
age a.nd shall contain the name a t1d place of business of the 
?namtfact'ltrer, packer 01· rlealet·." 

lienee, I am of the opinion that if the article is packed by tb~ 
toanufactnrer then the same should bear l1is name and place of 
IJusiness or the name and p lace of business of the dealer, but 
where the article is packed by a person other than the manufa~ 
turer then the same should bear the name and place of business 
of either the manufactm·er or packer or the dealer. I n other 
words, the name and place of busil1ess o! eithet· would make the 
yackage comply with the law. 

C. A. lWBBlN~, Ass't A tt'y Ot'n·l. 
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(he \ tN.Hao: DtS'l'RtC'TK-Xo tlNiul'tion HHl•lt• ft·om ut·n'nge on ac
rnut~l. of porlinus whit·h <tl't' Ot<'IIJ •il•rl h,,. dill'h tra,·ersing 
samr. hut lakrn iuto nN:m1nt in asse sin~ ent ire tract. 

May 29, 1915. 

GtJY E. M.\CK, Atlorucy1 Stonu Lake, Iowa. 

D E.\R S IR: Replying- to ;vonrs of tl1e 22d inst. relative to the 
tleduction from assessable tracts of land, p01·tions of which are 
l'rcu picd by drainage district ditches traversing the same will say 
that this department has heretofore hE'ld that no deduction in the 
ncreage should be made on acconnt thereof, but that the fact of 
the existence of such ditch should be taken into acconnt in deter
mining the assessable value of. the entire tract. 

C. A. R OBBINS, Ass't Att'y Gen'l. 

CITTE~ AND T owNfi-LJOrrT PLANT-TR-\NSMISSION LJNES.-Wh(>re 
municipalities use a plant for p(>cuniary profit and extend 
transmission lines beyond cor porate limits, such transmission 
lines are taxable by act of tbe thirty-sixth general as.c;embly. 

May 29, 1915. 

.A. IJ. DAVISON, Secretary, Exec1ttive Comwil. 

DEAR SrR: Replying to yonr recent inquiry as to whether or 
not Senate File 610, acts o£ the thirty-sixth general assembly, re
quires the taxation of transmission lines owned by municipalities 
to the extent that such lines are without the corporate limits of 
the municipality, will say that the act requires the taxation of 
lines owned or operated where located wholly or pat-tly outsi.de 
<' ities and towns when so owned or operated by any "company." 
~ection 8 of the act provides: 

"The word 'company,' as used in this act, shall be deem_ed 
and construed to mean and include any person, copartnership, 
association, corporation or syndicate," etc. 

The term "corporation" has fre(}uently been construed t~ in
clude municipal corporations as well as private cor porahons. 
Furthermore, i t is provided in sub-division 1 of section 1304, sup
plement to the code, 1913. that 
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" Thr P"''l"rt.'· uf the llnit•·•l Stnl•·• aut! I hi, •';•tr. ;,,.Ju,]iu~: 
11111 ,N"fllty, Atrri ... ,11t 11rttl ··nllr•l!•' ~ llhl ...,.h•lOI Jan.r... lfw prop

erty hf " ,.1,11 nty. ' '''' n>.hip , (·••.'. lo~' 11 "'' ... ~·11.-nl :li)\h•it·l or 
militia NJIUjiOfly, \dlt'lt d ll\fUktf ,.,,,,., f!l f, pu/;/u 101( AJ1d 

uot ror any p('<•uniu r~· profit • s • al'f.\ Hill to h(~ htXt"'tl. n 

By chapters 66 aud 6i or the acts~£ thr thirty-tif.th general 118-

;;embly, cities and towns arc authort~~<l to (•nter mto contracts 
with corporations or municipalitirs for the rurcha.<;c and sale of 
electric current !or either lighL or power purrOI!cs uud the saJe is 
not limited to residents of the municipality. but may be made tn 
others including corporntions. By the same net they arc author
ized t~ creel and maintain the ncecs:;ary trarL~mis.•ion lines either 
within or without the corporate limjts to the same extent and 
in the Mille manner and under the same regulations with the 
~11me l>Ower to establish rates and collect rents as cities having 
municipally owntd plant.~. ITencc, I am of tho opinion that 
where such a plant is made use or for th~ purp08Cs of pecuniary 
profit the transmission line would be taxable under the act of the 
thirty-sixth general assembly r~ferred to. 

C. A. ROBBINS, Ass'! Alt'y Oen'l. 

COUNTY FuNos--lNTf:REST.-Scction 1457, supplement to the code, 
1913, provides as to deposit or rouuty funds at intm·est to be 
at least 2%. Can receive more than 2',(. 

,Tune I, 1915. 

Jom1 McCiiTOHEN, Ctrwnly Altlm•~y, Oskaloosa. Iowa. 

DIWI Sta: Replying to yours or the 28th ult .. will say that the 
law regulating the dcpoeit of county funds at interest is fount! in 
section 1457, supplement to th~ code, 1913. and it~ mat~rial pro
visions are as follows: 

"The county treasurer shall, with the approval of the board 
of supervisors as to place of deposit, by resolution entered of 
record, deposit sucb fonds in any bank or banks in the state 
to an IUDOUJlt fixed by such resolution at interest at the rate 
or at least two per cent per annum, on ninety per cent of the 
daily balMces, payable at the end or each mouth, all .of wltieb 
shall accrue to the benefit or the general county fund." 

0 1'1:-<llll\S ANL> I.ET'rF.HS 

fn Ill,\ .iud~nwu1. this woulrl not J'U"''' ,•nt llh' 1 r,•a ... m·,·r. "itl, tlw 
n(•pl'tl\'rtl nf lhP hoar<'! nf ~uprn"iMI", fmm •ir J'OSilill!( 111011ry in 
tb•• h~>nrl fun<'! nr an~· <~t her ~r•rifir, l fu~~tl AI a higl,..r r~tr ,f iu
trNI't. " '""'''rr. lhr minimn•o I wn J"'r crnt l't'<·rin'<l a~ intrl'l'St 
should go to tbe ~nefit of the ~trneral county fund. 1'hr balance 
of such inter~st. hou-evPr. mij:tht, and should,' proper!~· be retained 
in the bond fund. !\o dcpo~it should be made for any specified 
len!!th of tim~ but !herr would he no objection to talriu!! n certi· 
flcate rrO\'iding for the ray1urnt Of A hiJ::her rate of inlrrl'St than 
the minimum two per cent in the e,·ent thr money was left on 
depO!'it for 11 certain specified period of time or longer. 

C. A. Rosams, .-lu'l Alt'y G•11'l. 

Eu;CT1n: 0PPTCF.R.S.-~{n3t be qualified electors of district wltieb 
they servr. Bank cannot act as school treasurer. 

June 1, 1915. 
F. J,, PEARSON, West l.'lrPnch, Iowa. 

DruR Sm: Replying to youl'!l of the 29th ult. addrcs.,ed to the 
attorney general, will say that our supreme court has beld that 
elective officers must he qualified electors of the district in and for 
which t.hey are to serve. H ence, it follows tbnt a banking corJ>Ora
tion could not serve M a school treasurer, neither could an indi
vidual who was not a qnaJi6ed elector in the school district. See 
.~late vs. f'an. Beek, 87 Iowa, 569. 

0. A. RoBBINS, 4u'l All'y Ge11'l. 

f~>"'''XICATJNO l:nQ.UOJl,-PUllcRA.aK PRre&.-Aiter .July <J. 1915, pnr
cba.oe price not coUcctihlo if littuor purchased for illegal pur· 
posca. 

Jnne 2, 1915. 
MR. W. W. MORTON, .Modale, Iowa. 

DEAn S1R: Replying to yoors of the first inst., addre6Sed to tho 
attorney general, will say that you inquire whether or not an ac
count which shows on its face to have been for purch88e pr1ce 
or intoxicating liquors may be eoUected in this state. I am eo· 
elOiing a copy of Senate File No. 425 which will beeome a law 
July <Jtb. You will note that it provides: 
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11 8rction l. 'l'hc• <·ollrC'f ion of payment, tlw solicit at ion of 
paymC'nt, awl all atlr111pts di r r<·tly OJ' inclircdl,\·. to <·nllt•<·t 
payment within this statE' for intoxi('ating liquor sold m· 
shipped within OJ' into this s tate to he used for illrgal ]Htr
posrs withiu this state, is hereby prohibited. a111l made il
legal, and the dolation hereof is hereby made a mi. demean
o•·.'' 

Ilene<', it would appeat· that after July 4th it would be unlaw
ful to undertake the <·ollection of an account such as the one you 
C'nt'lOSe if th<' liquors WE're in tended to be used for jJ}rgal pUr• 
poses. If, however, the li(]uors are intended for lawful purposr~ 
only, t hen accounts fo1· the purchase price thereof may hr <'01-

lrctrd now ns wrll ns a ftc t· J uly 4th . 

r. A. R OflBJN!', Ass't A tt'y Gen'l. 

L ABOR COMM ISSION-I NSPECTION FEE.-To be pa id by person ask
ing for permit if not authorized inspection . 

L ABOR CoMMISSIONER-MINORS I~'> BILLIARD H ALL, ETC.-Law· pro
hibiting employmen t of <'h ildren u nder l 6 in billiard halls, 
etc., d oes not aff<'ct Ja w exclud ing minors from such p laces. 

L ABOR ColtMIS~IONER-ENFORCEMENT OF LA.w.- Truant officers and 
labor commissioner both en for ce law pertaining to act of em
p loying childr en. 

LABOR COMMISSIONER-E~1PLOY?I1ENT IN ''Puauc PL.icE. ' '-Em
ployment in public p lace means street, alley, park , etc., not 
hotel or store, etc. 

LABOR COMM ISSIONER-PARENT ·w oRKING Ov<N CmLD.-Discus!>ion 

as to when a parent may employ a nd work h is own children; 
if wor ki ng in separate establishment; house employed same 
as other children un der sec. 3, chapter 2477, sup plemen t to 
code ,1913. 

June 5, 1915. 
A. L. U RICK, Labor Comntissioner. 

D EAR. S IR : Yours of the 2nd instant addressed to t he att or ney 
general has been rofcrred to me for reply. You call atten tion to 
!'r-ction 1 of cod e supplement section 2477-a, as amend ed by the 
:l<'ts of the thirty-sixth general assembly, and especially to that 
port ion thereof which reads as follows : 
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"Providing that nothing in thi Sl!l·tion shall be cou:strued 
as prohibiting a child from working in any of the above 
establishments or occupations when such are O\nled or operat
ed by their own parents. '' 

You then inquire: 

"Suppose a man with two, three or mo•·c rhildrcn under 
the age of fourteen makes a contt·a<•t for hn-,king a quantitY 
of corn in a cannin~ establishmrnt, such tontract providin~ 
for space in the husking sheds iu whid1 the work of the 
contract is to be donr. \Vonld such contrnctor be permitted 
to work h is own child or ch ildren 11nd<'r the ag-e of fourteeu 
in doing this work!" 

In my j udgmen t, if the space or shed in which the husking is 
to be done. is separ ate and apart f rom the buildiu.., in which the 
can nin g f actot·y propct· is located, then it might b"'e treated as a 
separate cstabl ishmE'nt, and, if opct·ated by the parent, his chil
dren might be permitted to wor k therein without violating the law. 
H owever, if merely space for husking is provided in the main 
institution, even though the parent does his work by contract rath
er than by the day, then he would not be said to be in operation of 
the e. tablishment in such a sPnse as to pPrm it. his ~hilrlren , nn
der the age specified, to perform such work. 

Your next question is: 

· 'Would the li mitation of hours as provided for in section 3, 
amendatory to section 2477-<: of the supplement to the code, 
1913, apply with relation to his own child t·cn! ., 

In my ,judgment, this question should be answered in the af
firmative. 

Your next question is: 

''Also, would the same Hcction :~ ap ply to the child or 
children where ther e is no doubt of the amendment to sec
tion 24 77 -a, supplemcut to th<' code, H>1 3, pct·mitting the em
p.Joyment of such child 1'' 

I n my jwl~II H' I It , this qtwst ion 
tiV('. 

shonlcl hi' fiiiS\\'C' l'N l in thr nc.ga-

Your foul't b ques1 iou is: 

•· What is intended by 
stt·cct trades. as· follows: 
street or public place.' 

the clauAc iu seetiou 2 applying to 
'Nor any other occupation in any 
Under this provision, would girls 
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under t ightecu be }Jl'l'lllitled to work, for ins tauce, uchiurt 
cigar cases in hotel l obbies or in office building lobbies, aud 
if not p ermitted to work iu such places, then where must the 
line be drawu between these pla.<:es and d epartment stores! 
Ot· should th<' law be construed t o apply a ·public place' to 
mcnn any place in the open air. sncb a~ the s treet. public• 
squnrc, park or boat landing. market pla<'e. whic·h is i'r·t•
quen tcd by the public? " 

From thC' context in conncctiou with which tile lauguagl.' rt•
Jcr-red to is u sed, I am of the opinion that the " public place •· 
referred to therein was not intended t o apply to hotels, offic<' 
buildings, department s tores or the like, but to w1enclosed pub
lic places li ke a str·cct, an nlley, park, open court or some place 
of the sort to which the whole public has access. 

Your fifth question is : 

''Section 2 also provicles ' the truant or attendan<:c officet· 
of the public school shall enforce the provisions of this sec
tion,' while set·tiou 2477-f of the supplement to the code, 1913, 
and which is amenued by the thir·ty-si.xth general ass~'mhl.v 

provides as follows: 'It shnJl be the duty of the comtni!i
sioncr of the bureau of labor !itatisties to enfore~ the p ro
visions of this act,' etc. Does this mean that sectiou 2 of the 
act of the thirty-sixth gen eral assembly shall be enforced 
exclusively hy such truant and attendance officers of the 
public schools, or does section 2477-f make it the tluh· of 
the <'Ommi ·sioncr of Jabot· to enforce section 2 when the. tru
ant or attendance officers fail to enforce the act r elating to 
street trades T" 

In my judgment, a proper construction of this section im· 
poses the primary duty on the truant officer. Ilowevet· , I do 
uot believe th e labor commissioner is entirely relieved in the 
event the truant officer fails to perform his duty in that c·oune<'-
1 ion. In other· words, that, while the duties of the truant of
ficer at·c confined to the matter specified in this section the 
dnties or tire labor commissioner to enforce the whole law it~clud-

' in~ this section, would necessarily give him some supervision over· 
tl1c truant officer in 1hc enforcement of this law. 

Your sixth quest ion is: 

''Section 3, act o£ the thirty-sixth general assembly amend
atory of 2477-b, supplement to the code. 1913. includes among 
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pr·ohibited employment for chiltlr·eu under 16, as follow:-;: 
• Bowling alley, pool or· hilliard room.' Doc>s this section in 
auy way limit the opet·atioll of M'diou .3002 of the code of 
l 97 with relation to exclusion of minot·s in such places T ·' 

Jn my judgment this CJll<''!lion .. houltl ht• answert>tl in tb~ 
uegat ivc. 

Your seventh question is: 

.. The same c;ection pl'ovide-> as follows: 'A ntl no female 
lllHlcr 21 years or a~e shnll h<' l'tllployetl in any capacity 
wher·e the duties of tire <'tnploy111ent t·ompcl hrr to remain 
constantly standing. ' What intcrpr·etation should be given 
this clause Y" 

In rny judgment, this prtwision has refcn~ncc to t host' employ
ments where the work earmol be done except while th e employee 
is standing. 

Your eighth question is: 

'·Section 5, amendatory of section 2-!77-d, sup plement to 
the code, 191:3, chauges the present fo1·m of certificates o'f 
age to a work pt>rmit is.sued b~· the superu1tendeut o.f schools 
or some one delegated fot· that put·pose. Does th!s invalidate 
the eertificat~s or age under which c•hildreu arc working 
prior to July 4, Hl15. or will a certificate which has been 
fi led and under which a ch ild hac; been working prior to July 
4. 1915, be recognized after that dat('f 'fhis que tion is a. 
rather serious one, for the rca. on that when the law be
comes operative the schools will not be in session, undoubt
edly many school superintendents will be taking their vaca
tion, probably some or them will have left the service, some 
of them may even be dead. ITndet· thcs<' cirt:urnstauccs. could 
certificates of age issued prior to July 4th be r ecogn ized in 
permitting tbe continuation nf II minor at WOI'l< ?" 

In my judgment, this provision should receive a liberal con
struction aud a certificate in force wheu the law takes effect 
should l>e recognized until a. l'N\'iOnablr oppor-tunity is hncl to 
obtain the work pl'l'lllil'i. 

Your ninth question is: 

"Your set·tion, snb-set·tion !3. JWOvidt"' as ont> of the cvi
drnces that must be on file , .. -ith tht> office1· issuing work 

· pe rmits before such work permit can be granted: 'A certi-
6 
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fi cate signed by a meui<~al inspcrtor of schools or·· i£ th<>re 
be no such inspector then by a physiciau a ppointed by the 
board of education. ' l n the event of such physician being 
appointed, who will be r equired to pay the fee of exanlina
tion, there being no provision in tJ1c law to take care of 
tb is feature 1" 

In my judgment, the examination fee should be paid by the 
person for whom the work permit is issued as it is p r imarily for 
his benefit. Of com·se. there wonlll be nothiug illegal in the em
ployer's agreei ng to pa~· the examinat ion fee in connection witlt 
the employment. 

Your tenth question is : 

"Same section, .. oncluding paragraph, provides that where 
a child is apparently under sixteen years of age a11d does 
not ha\·e a work per·mit on fil e, the employer is l'e11Uired 
within ten days to furn i!';h documentary eYidence of t he age 
of child as is required upon the issuance of a work permit. 
Does this paragraph mean that when a chjld is emp.loyed 
under misrepresentation that the ehild is over sixteen years, the 
inspec tor having doubt, that then the employet must fur
nish documentary evidence of the age of the child and that 
thi" clause does iu no other way apply, this evidence to be 
furnished to the inspector direct instead of to the school 
authorities f" 

l\Iy idea is that this section g ives the inspector the right to de· 
mand either the proof of age, where the age is questionable, or 
the work permit, and in such ca ses it might be furnished direct 
to tl)e inspector instead of to the school authorities and, through 
them, to the employer. 

I am returning herewith the letter of the scc1·etary of the Na
tional Cl1ild JJahor Committee, tog-ether with your copy of the 
law. 

C. A. R oasrns, Ass't 11tt'y Gen 'l. 

I1 \UOR (.'01\IMJSSinN~:Jc-('hild of 12 mny play violiu at chnu-
1 n1JcJUa!';. 

Ju11e 7 , l 915 . 
. \. h U RICK, Lubo1· Con~nt~sioner. 

D E.\R S tR: Tn yours of the 7th inst. your inquiry whether or 
not children of the age of twelve years would be prohibited from 
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pinyin~ th t• violin or other mnsh·al instromcnls inlro<luctory In 
1 hr afternoon illlc1 r\'Clling pl'll!!l'lllll~ of. lo<·al rhanhHtq nai'> in 1.111s 

:-.fate hy that rorl i011 n{ Sl'\'1 i011 277/-;t, l'l lpp] CillCIII. ((l 1111' rodr, liS 

atnrndl'd hy srt' lion 1 of tlw •·hild hthnt· law Pnarlrd hv thr thi r 
ty-sixth gcu(' r·al assembly which prohihits thl' ••mploym~nt o( P<'t'
~·)ns under fourteen years o£ age, cithet· with or without wages, 
io places of amusement. l n my juc.1gment this (J IICStion should 
he answered in the negati\'C. While t lte onliuary local •·hau
tauqua. is, in some respects, an en trrtainmeut vet it more •!'Cn· , . "' 
crally is regarded as o£ au educational character rather than as 
tm amusement and I hardly believe that such a transaction was 
within the legislative mind when this law was enacted. 

Your second question is: "Would a child above four teen veal'S 
of age engaged in a. like occupation ref]uire a work permit 1 '~ In 
my judgment this qt1 estioo should be answered ir1 the negative. 

C. A. R oBBINS, A.s.~'t .l tt'y Gcn'l. 

lJJGTIW.AVS-EST.\BLI!'\FHIENT-PAY?.fEN'l'.-1£ made by petition 
superv isor~ can pay damages. If petitioners pa~· part, sup
ervisors pay balance. 

June 9, 1915. 
w. n. 1\!L\XWEJ.L, Winterset, Iowa. 

DEAR Sm.: Replying to yours of the 8th instant concerning the 
authority o£ the board of supervisors to purchase, or pay damages 
for, land required for the location of a new highway will say 
that wherl) tl1c <:'staNishroeut of the road is petitioned for in the 
usual way the board o£ supervisors have authority to pay all or 
nuy part of the damages covered by the taking of the land from 
the general fund. Sub-division 17 of code section 422. speei fy
ing the powers of the bOard, provides : 

" To lay out, establish, ultel' or discontinue any county 
highway J1er etofore laid out or hereafter to b~ laid through 
or within the county, as may be provided by law." 

The power to establish necessarily includes the power to ac~

quire the land upon which to establish the road. lt is further 
provided in section 1501 under final action : 

''Said board may increase or diminisl1 the damages al
lowed by the appraisers, and may make such establishment, 
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\'ac>af ion or altcratiou comlitioncd npon tlw p:l ,YIIIl'llf. 11, 

mltolc m· in part, of tlH' clamageR awnrrlNt, ot· l'xprllf;('R 111 
J·pl at io11 t hrrclo." 

J( the board may order tlte petit.iouct·s to pay a. part ouJy or 
the cost and still establish the hi!Slnva.y, it n ecessarily follows 
that the board must pay the other part f rom the county's gcn
·eral fund. 

I am enclosing you leaflet containing the laws relating to roads 
and highways which wet·e passed by the thirty-siA"tb general as
sembly and call your attention to Senate File 8 appearing thet·e
m on page 8. I£ the road you have in mind would fall within 
the provisions of this act, which would not cover all highways, 
tben, as you will observe, the county would have the right to 
pay for the land out of the county road or bridge fund, or out 
of both of said funds. 

Sec pages 19 and 20 at the points checked . 

C. A. RoBBINS, .Ass't .Att'y Gen'L. 

AsSESSORS-Co~tPENSATION.-Supervisors to fix maximum days for 
work and p rice per day of eight hours not to exceed $2.50 
per day. 

June 17, 1915. 

l\f. ,J. YoRAN, C01.mty A tt01"1tey, Manchester, Iowa. 

DEAR SIR: Yours of the l Oth jnstant addressed to the attorney 
general has been refen·ed to me for reply. You request au inter
p.retation of section 592, supplement to the code, 1913, relating 
lo the compensation of as.<.~essors, the material portion of which 
reads as follows : 

''Each township. assessor shall r eceive in full for all serv~ 
ices required of him by law, a sum to be paid out of the 
county treasury, and fixed annually by the board of super~ 
visors at their January session; said compensation shall be 
for the succeeding year, and shall not exceed the sum of 
two and one-half dollars for eaeh day of eight hours which 
said board determines may necessarily be required in the 
discharge of all official duties.'' 

I think the true interpretation of this statute requires tbe board 
c.f supervisors to fix the maximum number of days that may be 
required for the complet ion of the work of the assessor and the 

t 
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l'ri•·l' pr r tln.r wltif·h l'lhould 11nl c•x(•rrcl I ~\'0 autl unr hal[ "'>11<:11'-; 
frw CHC' h tlt' ~11\'11 flays of ri~hf 1101ll'f; RllCl fhflf ill 3 11,\' t{ i\'1'11 C[IS!' 

rlw ns!';~ssnt· would hP t•nt it lr tl In thr prirr fixrrl JWI' rlay for Nll' h 
of tlH' flHys of righ t hours rar·h ac·fually employed in ~;nid work, 
not rxrC'erling-, however. the nraximum. HUlllher of da,•s fixctl 1)\· 
the bocu·,J. T do not think that it contE'mplatf"s that the hoar~! 
should fix a lnmp sum as the romprnsation of the assessor fot' 
any pa.rticular taxing district. 

You call attention to the opinion given by the writer and found 
on page 519 of the 1911-12 Report, which opinion, as you will 
observe, was rendered in January, 1912. You also call attention 
to the opinion of N. J. T_;ee, formerly special counsel in this de
partment shown at page 292 of the same Report, which opinion 
was rendered l\fa.y 29, 1911, in answer to the inquiry: ''Are 
township assessors entitled to additional compensation for thei r 
services in connection with the new act¥" This, undoubtedly, had 
reference to chapter 63 of the acts of the thirty-fourth general 
assembly relating to the taxation of moneys and credits, bank
ing stock and banking capital and section 6 of the act made t~ 
same applicable to the assessments made in the year 1911. This 
act was approved April 6th and went into effect April 8, 1911, 
after many of the assessors had completed thei r work, or substa.D.
tially so, and it seems to have been the thought of the writer 
of that opinion that because of the fact that the assessors were 
required to do additional work not contemplated by the board of 
superviso1·s at the time they fixed the number of days required 
at their January meeting previous to th~ enactment of this law, 
the board might allow additional compensation, that is, allow a 
greater number of days as the maximum time required to com
plete the assessment for that year. 

As that situation does not ar ise at this time and cannot ari~e 
hereafter I see no necessity in attempting to harmonize the opin
ions, even .if they may be said to be in conflict. 

I am authorized to say t hat the views above expressed are con
cm·red in by the attorney general. 

C A. R oBBINS, .Ass't .Att'y Gen 't 



l'tl .. •t .x .... t ~ll t ,,J 

lt~n"' 

,\ ~; II••" '· l 'ov•l•f ,ltlorllt'f· tNtl(t', lmiH 

lit.•• s1a Your lrnrr of tho' l~•th it"l a•hiN ,..,1 to t h~ at· 
·omrl 11,.111.ral h•' '-" ~re,.,...l t<l uw fflr N•pl~·. You -tate that 

11 
\,.,;11 ~ 111"" i-. rn ps.,l'f't1 in ~llin,:r t•rru•in nrtit·IM thront:hout th~ 

i't~UHy. 11,m~: " 1 1 i-·~ •·It· 8 ,.. a nwan,. .nr lnrmnounu .. nr.•d Jl."lk if. in 

111y opiuwu. hr i• rr•tllir<'<l to uhiPtu " pNhllt·r ~ hrrllM' wtder 
t lw pr~~vir~lou• or S<'<·liou l:l4i· • of till' "'IJ'I'It•uH•ut to thr code. 

I!II :J. 
1 tab it rrout l'Ottr h·tter that it i• uot lltHI you tlo not d!'llire 

All opauion ''" lfl ;.hether he must obtaiu a lieeu"' ltt'<'J<UIIe of tbe 
rharaetrr or thr arti~l"' sold. but rather het•Mt~e of the mode of 
rotl\'ryanet- tmployed by him. sinee the statute tlOt'S not sped6eal
h r<tVtr tbl*' pe1110ns traveling by m~ans of a lueyrl<'. 
· While tho~ tint part of the M('tiou referl"ttl to llf'('Olli to divide 

llt'Ohll•n. into th~ tiM'ii'S. nam~ly. thOOit' tra1·rlin~: ou foot, lh
tlrn•ing onP hoi'S!' rom·eyances and thost rl ril·inr: two holY tGD· 

, .• , .• ,.,.._.,., funhtr aloo11 in the !it'etion in tlellning thr word ped~ 
dlrra, tlw followinjr language is olM'CI: 

" The wnrd 'peddlers ' under thr provision• or thiR art 
an,l wh~l'l'l'tr found in the act, shall lw h~ltl to include 
and RI>PI.Y to all trausien ~ anel'l'hanl8 nnd itinrrnnt vendcM< 
AOIIing by Mmples or by taking ordent ror immrd into or fu. 

lure delivery." 

Tit~ lanji'Uage quoted indicates to m~ that the legiilaturc intend· 
t<\ lba\ ~try ptnon (ol\ow\n~ tbt tnd~ of a pt<ltll~r abould be 
induded in the previsions o( lhP ~tion rt>prdl\'i!l of t he mode 
of tnvtl or kind of eonveyanet US('(I. To bold that the section 
would apply to th- traveling on foot. or any honl(' drawn n
hit<ltott . ..n•l not apply to thtlie t~Sin~or biqtlro<. moto~yrll.'l, aut<> 
tnobtlea. airtn!t or olhl'r form or IOC'Omotion. would make the 
-tatutt tllto:riminatory and thel'eforc unr<ttl81itutional. The eourta 
'"" 80 iuterp,.t a &lllu~ as to pffi!erve its validity, it po8!1ible. 
without doinr.r 1•iolrnct to its previsions, and I t hink that iu con· 
otruln!f thi• ~~!<'lion, the courts would AAy 1 hat all peddlera who 
rotnr within the clr6nition or thr wor<l tt~ givrn in the I!CCtion 
mu1t pay a lirrniK' and where thrir m01lr or conveyance d oes not 
t•otne within one of the ~i6r ela_._,;ifirftliOM made by the statute 
they Rhould pay lttcb amount a_~ eould he aaid to place litem on 

111 1;tu&l ha'i' "ith the t>th\•n. "hu "" ,,~,·•11•·"11~ ,.1...._,1ti1-J. Thnr 

1 ... to "'~· 1f ll l)(l(hJh•r u~' " hit·~ •·lt" nr o. uwtu"·~ ··h-.. h~ ~bout, I 
1 ,1~· th~ '<lillie h<'i'tl-<' as on .. "ho tMI~t'l' tut ft••t I r ht• u-."1! a small 
~11111 11ith a M'<'i'Jil&rle for ;..'00<\, •'JIItulo•nt Ill that tlnlinarih· <'In· 

ployl't.l by a iW""" tra•·~Iin11 1111h a om• ho""' whi,·l~. he shoultl 
pa~ th~ aame rat~. and if h~ n'-1"< a lal').."' auto h~ ~<h<~ultl f'AY tbr 
.amt 88 a prn;on "ho drhes a tra111 

Surh a t•onBtrul'lion S('('n« to tnr w I•• " 1"1'11'<0nHhlo• t>ne. and 
woulal r • ..,ult in 8HI'ing rh~ stlltutr in thr ''"'"' its 1alitlll,1 ws~ M 

~o~~iiPd. 

Jou:-. l•'t.I:Tl'ltt;K, . 1 ~<'1 . l ll'y Gtn'l. 

~llro•', KttSD-.\ CTS Wu&.' :\oM: l hiF.)>.-Fart that ma,·or had 
nnt teivrn ltond would not rt>ntl•·r h~• 11 "11 or th<,... of. eouodl 

wlule he ""' a member. im·alitl. 
June 18, 1915. 

F'ruNK G. l 'tt:Ht·t:, ll~~Nhalllo>~ o, lou 

0&AR StR: Your letkr o r till' 17th in,IAnt add~ to tbe al· 
torney general h11s be<>n referred to tul' for rrply. Your inquiry 
iB l!l follows: 

" A fJIWst ion has hecn roi~~ed ''" to whrlh~r crrtain ordin· 
ltnCI'!I Art- legnl pll&!cd srvcrol ye111'!t o~o 11nd Kl!fllcd by mnyor 
when moyor clid not gh·e o hontl. 1'ht'. wlaoiP quf'l!t ioo is as to 
lrgaliiy of a••IA IVben ntllyor hotl Mt ~rh•t•n hontl . What is 
ynur opinion f" 

In lll,V opinion. tbr raet that the tnii~Or hatl not ._.;,·~n bond 
" oultl not rrmh•r lois aeta. or any •~tion tAit~n hy thl' e<oundl wltil~ 
he """a metnht,r. invalitl. Om• nf thr t'1t rly rnlt"- o! the eommon 
law """to tht· l'l1'~t that tht att' ,,r a l"'"'"n who lwhl an orrie~> 
undtr liOtnt• t·olor or tith•. al thon11h nol holtltnK it in a strietl~ 
lt•pl tununrr, t•uuld not ~ as...ailt'<l n111l thi• for tht' rrasou lba• 
lhinl iW'""''"~ ,l,•nU .. g with oue "ho MM11111'11 to holt! an otfiec 
untl hultiH hiut"•l! out to tlw ttulolia· t'-' 1111 ofl'i,•rr hu\• 11 right 
tu r~ly nrtou hi~ nets "" hcinK lc1111l 111111 Altould not 1)<1 rcquil""t.l 
111 "'"'''rtuiu 10 n •·•·t•lniul y lai• sllllttK liN '"' oiTiciol. S uch offi rcr!l 
11r~ call;•.t ,1.., ro.·ln oiJh·cr·s ""'I 1111• ntuyor t·t•fcn•••d Ill loy you 
waa a tit• fneto ortieer. For rowo clll4l'll on nell or de racto or. 
ll.·~ra. _, 
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8a11k vs. Bank, 104 I a., 682; 

'tate t·s. Powell, 101 In., 382; 

Stickucy t•s. Stickney, 77 I a., 699. 

I could cite you many decisions from the courts of other state5 

in suppo1·t of my opinion but pn'sume these will be su fficient. 
\\' ith kind personal l'Cgat'(ls. I am. 

JouK FLETCHER, Ass 't .1tl'y Geu'l. 

P uBLIC LIBRARY BOARD.-l<'ive, seven or nine membct·s on same. 

J"nne 21, 1915. 

J. 1\:I. ALBER'fSEN, Audito1·, Logan, Iowa. 

DEAR Sm: Replying to yours of the 18th instant addressed to 
the attorney gE'neral will say that the new law relating to the num
her of trustees on the public library board becomes effective July 
-!, 1915. I am quoting you herewith the provision of the new law 
r('lativP to thP nnmher of trustees and the length of thPi r respec
tive terms. 

''Five, seven or nine members to be appointed by the 
mayor by and with the approval of the ci ty council which 
shall also e. tabHsh by ordinance the number to be appoint
ed. Of said trustees so appointed on boards to consist of 
nine members, three shall hold office for two years, three for 
four years, and three for six years; on boards to con.sist of 
seven members, two shall hold office for two years, two for 
four years and three for six years each ; and on boards to 
consist of five members, one shall bold office for two years, 
two for four years and two for six years each, from the first 
day of July following their appointment in each case, and 
at tl1eit· first meeting they shall cast lots for their respectiv~ 
terms, reporting the result of such lot to the <'Otmcil." 

C. A. ROBDINS, Ass 't .Itt 'y G' en 'l . 

OPI:'\I0:-.18 AND I~ l~'L''J'J.~HS 8!1 

S ,,,om: l'- C'I'I'Y F. r.F.CTJOX.- ~Jwrial r it.'' <'l C'd inn ~-. an f'lt't' l inn 
within Ill<' lll PlHlill~ of Sllh-tli\'i'\ion fl , !'P<'fion ~~-~~ . :-.uppJr
lll l' llf to f hr c·odr. S»lnnth dnsr . 

.J llllC 2:$, t!ll :J. 
UTT & C: t LLOON, Dy<'I"S\'ill<'. Tow:~. 

GENTLEl!EX: Replying to yours of th<' 21st in t. addt·essed to 
the attorney general will say that in my judgment our supreme 
c•ourt will hold a special city elN·tion to be an election within the 
meaning of sub-division g, section 2448, suppl<'ment to the code. 
A primary election has been held to be such an election and a 
school election has been held to h<' sur h. Sc<' Jlmnm()nd t•s. King, 
J :l7 Iowa, 54 . 

C. A. Ronnn~s, Ass't .~ttt'y Gen'L. 

INDEPENDENT ScnooL BO.\RI)-HJDR FOR TExT BooKs.-Advertising 
for bids only necessary for books loaned pupils for usc in 
school. :Must advertise each time snch hooks bought . . Boarcl 
not superintendent adopts books. 

June 23, 1915. 

A. E. VELINE, Supt. of Schools, Eldora, Iowa. 

DEAR SIR: Yours of the 17th instant addre.sed to the attorney 
"eneral has been referred to me for reply. You call attention to 
0 

section 2 24 of the code and section 2 2 , ~upplement to the code. 
1913 relatin" to the purchase and loan of text books by school 

' 0 
districts to the pupils thereof and you inquire, first: 

"Must the independent school district ad vcrtise for bids 
on all books bought whcthE'r they he tE'xt nooks, libr·ary books. 

reference books, etc.?'' 

In my judgment, this provision only applies to sucl~ books as 
are bought for the purpo,~;e of being loaned to the pup1~s for use 
in the schools and not to lihrar·y or ref<'rencc books whtch woulcl 
more nearly be deemed equipment of the school. However. I do 
not think this provision requires that any boartl should purchase 
and loan to the pupils all of the books required to be used. In 
other words, it may purchase any one or all of th<> various hooks 

used. Your second question is : 

"Must the board advertise if they wish to place a certain 

text in the schoolsT" 
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'l'lt!• holll"tl 11111~->t acl\'l't'list• if it is pi'OJ HlS!'!l to pun·lw:-r l lt1 • hnol;s 
and loan th<'HI to tlw pupil.., ul' tlw s1•hnnl. You1· third •pW!-.tinu is: 

•· J f a hook ha-; ht•<•n acloptPd hy tlw hoard must the hoard 
advert iS<' rvrry t inw t h<'y buy a new supply of those hooks y" 

This qu<'st ion !-.hould lw ans\\'('l'l'd in thc Hffir·math·c. 
Your Joul'fh qurstion is: 

.. h it n<•<·t''>-;81'." for· a honnl to ;ulopt t·t•rtaiu text hooks 
to I)(' usNl in NH'h subje<·t-say H istory for example, or 
may thc.'· di r·N·t tlwit· su pet·intPndrnt to purchas<' such books 
as h<' St'N; fit. th<' snnu' to hr sold to the . tnd<'nts at rost ns 
pH st'ct ion 2824 ! " 

This question shou ld h<' answt> t·ecl iu the affirmative. 1 Iowevet·, 
a~o- s tat<'<l in answer· to qu<'sti on No. 2 they would not nt'ed to pur. 
chase for the purpose o[ lwi ng- rel oaned to the pupils t ext f'ot· 
each subject taught hut. mig ht puechase a ny one or all for that pur
pose. In my j udgment, they might be guided by the supcrintcnd
C'nt i n the sc1cctioJ1 of books but they should not delegate to him 
the powet· to purchase and sell or loan the same to the pupils. 

C. A. RoBBIN!:-, Ass 't A tt'y Gen'l. 

. \. UTO OwNED BY CtTY-LJCEN. F..-City n ot required to have li
censes on fire wa~on. police patrols or ambulances. 

June 23, 1915. 
:\IR. L. A. \V.u.crr, Duhuque, Iowa. 

DEAR StR: Replying to yours of the 21st inst. will say that 
by section 2 of the automohilc law motor vehicles arc d efined to 
t.c vehicles propelled by any power other than muscular powrr. 
except motor trucks, motor drays, motor delivery wagons, trac
tion engines, road rollers, fire wagons and engines, police patrol 
wagons, ambulances and such vehicles as are nm only upon tracks 
or rails, hence I am of the opinion that the city would uot be 
r equired to have licenses on .fire wagons, police patrols ot· ambu· 
lances. 

It is a somewhat close and difficult question whether out· auto
mobile law is a license mea ure or a taxing measure, and in fact 
l am of the opinion that it combines both features. If it were 
a taxing measure purely, then the city would not be liable fo•· 
taxation upon cars owned by it for the reason that section 1304, 
supplement to the code, 1913, provides; 

OPI :-\IONS AND Li'~TTEHS fll 

· ·The following <:las,cs of prope•·ty at'l' not to be taxed: 
the property of the rnited ~tate" und thi~ state, incltu.ling 
university, agr icul tural colleg<.', unll school lands; the prop
t•rty ol:' a c·ounty. towushitl, t·ily, town or !ichool district, or 
mi litia company, wlwn dcYolt'd entirt>ly to puhlic use." 

lt may be that the cout1 wonhl lwl1l thi~ l'iass o( property to 
hl' exempt even thou~h lh<' law '·omhim•s with tlw taxing feature 
a license f t•ature also. 

A u To--CITY OwNERSfHP- TAx.\TION.- Anto lnw pnl'takes of hath 
a license and a tax. City car might he cx<.'mpt l'rom tax. 

June 24, 1915. 

E SKLL C. CARL!'ON, City Solititm·, D N; 1\foin<'S, Iowa. 

DEAR S IR: R eplying to yours of the 10th instant addre~'led to 
the attorney general will say it is a somt>what t·lose and dtffkult 
Cluestioo wheth er our automobile lnw is a . li~ens.> me~sure o: a 
taxing measure. and in fact I am of the opmJOn that tt comht~<'s 
both features. If it were a tax ing measure purely. the•.' t he c1t~· 
would not bP. liable fo r taxation upon <.'ars owned hy 1t fo~ tlw 
reason that section 1304, supplement to the code, 1913 provtcles: 

" The followin~ classes of property arc not to. be t~ed; tb.~ 
property of the United Stales and this state, mcludmg um~ 

'ty 8 .......;cultural C'Oilegc atHl sd1ool lands; the propert~ 
verst , o'"' ' . · T ; 
of a county, township, rity, town or scho?l lhst•;•,ct, or m1 tt.a 
company, when d evoted entirely to puhl1c use. 

I b that the court would hold thir.; das!i of property to 
t may e . 1 • f"ntul'l' 

be exempt even though the law comhint's .wtth t le tnxtng "" . 

n. license feature also. 
With the statute in this colldilion, this .de~artment p refers to 

give no definite opinion on the matter at tins ttme. 

c . .\. RoBBIN!:!, Ass't Att'y r.e,·t. 
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liOTEL Ji\~P£<.:Tott-D£PU'l'Y.-Board of H ealth to approve o.f the 
dc)Jutics but not appoint tltelll. 

July 3, 1915. 
LA~~AYt:TTE IIrcm~s, Hotel Inspect01·. 

Dr..A.R Sm: Replying to your rcque ·t for a construct ion of sec
tion 2514-p, suppl<'mcut to the cod<', 1913, as amenderl, and par
Hcularly that portion thereof which reads as fo11ows,-

"Such inspecto1· may, with the consent of a majority of 
the membei'S of the Rtatc board of health, appoint, and aL 
his pleasure remove, one or more depu t ies who shall as.'iist 
under his direction in performing the duties imposed by this 
act;" 

will say that in my judgment the members of the state boarc1 
of l1calth have no voice in the selection of such deputies further 
than to determine whether or not one or more deputies are re
quired and to fix the number of such deputies, and that the per
sonnel of the deputies is to be determined by the hotel inspector 
End not by the board of health. 

C. A. ROBBINS, A.ss't Att 'y Gen 'l. 

BoARD OF SUPERVJSORS.-1\Iay equip building for segregation an.! 
maintenance of tuberculosis patients or send them to some 
other county and pay expense-Can build hospital without 
submission to people. 

July 9, 1915. 

C. E. SMJTu, Chairman Board of Supe1·uisors, Pleasantvill e, Ia. 

DEAR Sm : In compl iance with the request of your board when 
all members were at the office yesterday I am enclosing copy of 
H ouse File No. 352, an act passed by the thirty-fifth general as
sembly, relating to the care and support of indigent persons who 
arc afflicted ·with tuberculosis. 

After reading the bill it is my conclusion that your hoat·d will 
not have any difficulty in intel'pl'<'ting its provisions. lTndcr th<' 
JH·ovis.iou of section 2, the ])oar<l lllay eq uip suitu i.Jit• Jmildiu~s 
for lhe :>egTeguliuu Ulld IIIUill! t:UUIICC or persOJIS uJTJicted Will, 
I uberculosis, or they muy place such persons iu instil utions t•ith1•r· 
!n your own cou nty or in some othe1· county whel'C suitable ellrl' 
nnd treatment may be given at the expense of the county. 
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You will notice mtder the provisions of section 3 the board may 
spend a certain amount Cor th<' erection of buildings for the care 
of indigent persons afflicted with tuberculosis without submit,.. 
ting the matter to a vote of the people. 

The manner of caring for and treatin~.r all per:.;ons under ~he 
bill mmt have the approval of the state boat·d of control. 

Jonx Fl.ETCtu.;n, As\"'t .t tt•y O(m'L. 

INTOXIC.ATI!'lO LLQUORS-DF.Ll\'F:RY OF.-Draymatt not requi1·ed t~> 
keep record of delivery-cannot deliver at an unless agent 

of carrier. 
Jnly 16, 1915. 

C. W. REED, Co1mty Attonwy, Ct·esco, Iowa. 

D EAR StR: Yours of the 7th instant, nddr<'sscd to the attor
ney general, has been r eferred to me for J'epl,v. 

Your question briefly statecl is whethet· or not snb-divi ion 2 
of section 2421-a, supplement to tllC C'Od<', 1913, as amended, re
quires a drayman to keep the record or the cl<'livcry of packages 
of intoxicating 11f)uor therein referred to. 

The material part of the section to be <'Onsi<l<'retl reads as fol-

lo'\\--s: 

"It shall be the duty of any railroad compauy. expres'> 

Other Common carrier or <'Orporatton. steamboat company, or · . 
t boat line or p er son who 'lhall for lure carry any or seam , , . 

intoxicating liquor into the stat<'. or ft·om on.e pomt to an· 
other within the state. for the purpose of df'hvery, and who 
shall deliver suC'h intoxicating liCJUOr to . any pc~n. com· 
pany, or corporation, to k<'t>p, at ctwh statiOn or· offl~e wher: 
it employs an agent m· otllrr J> Cl'SOII to mnkl' dchvery o. 

f .. ht and keep records relative thet·et.x>. a record bo~k. 
t e1g · t d prtor 

wherein suth carrier shall promptly ~p.ou •·:cetp , an 
t delivery enter in ink. iu 1<'~1111<' wrttmg, lll full. t~tc name 
of tlte r.on~i"110l' of NH'h !'hi )llllt'lll nr intoxi<·Uting hquor to 

o .. ,., . r dwr·t· 
uc delivered from ot• lht·on! . .dl s lu-11 stul tull ,. ,.Oitl. ~ • 

shipped the dult• of ani val, tlw qlltlll l ily allll kllltl ol ltquot' 

so far ~s <1 iscl o~l'll hy lc·t t c•ri tl~ on the ptt<'kl~gc or b.' t ~tC' 
can·ier 's records. autl to wit ow and where constgncd, aull t l<' 

date delivered." 



!II REPORT 01" ATTOfi:-.l~Y GE:\'ERAL 

In my judgment no StH·h rN·ords are required to be k~pt bv 
auy cal'l'i<'t' C'XN'pt Nlt·h of ~nch of it s station or offie<'. as rmplo;. 
an agent or othe1· persou to mnkc dl'livery of frei~l1t and kt•t!~ 
records n>lat in• th<'reto, in ot h!'r words, where an otllcr or c;ta
tion is maintainecl for the purpose of making d cli\'<' I'Y a nd therr 
is employed in su ch office or station a p t>1-son whose uuty it is to 
make d<'live1·y of t he parkn!!rs and kN•p records r t• lat ive ther eto. 
then the reeord rerrnired in this nt·t is to be kept al. o. 

Yon understand that uo drayman Ot' other carrier wonlcl have 
the lawful right to transpor t for hire intoxicat ing liquors be· 
tween two points within this !>late as this would he a vic>lation 
of section 2419. See also, State t.'S. llfigMU, 150 I owa, 6:-lO. !Tow
ever , i f s uch dt·ayman or cart·ier is employed by the railroad or 
cxpr cs.c:; company or other C'llt·rier to complete an intc1-statc ship
ment by makiug dcljvcry to the consi~nee such tJ·nnsportntion 
would be lawful and in such caseR thr record refcncd to shonld 
be kept by the carrier ot· its ag-ents at the last station nt which 
persons nt·c employed to m11kc deliYery and keep records relative 
thereto, wh<'t h<'t' that he the r-a ilway station or cxpt'ChS orticc or 
a station maiulaiocd by the dra,vmau making final rlrlivery. 

C' .• \ . ROBBINS. Ass't .itt'y Gcn'l. 

PENRTON, FmEllEN's.-1\fust S<'rve 22 years in paid fire depart-
ment, not volunteer d<'partment. • 

July 16, 1915. 

SA:u P .\OE, City Solicitor. ~ioux City, Iowa. 

DE.\R Rm: R eplying to yours of the 14th instant, will sav thnl 
in m.v judgment chapter ~ . act~ o( th(' thh·ty-fifth genc;al as· 
SC'mbly. cout.cmplalC's that a fin•tnnn to he cntit!C'd to the pen· 
sion t herC'in provided shall lu\VP st•rvt•d twenty-two years or mor<· 
in a p nid fire deparllliCtlt. LL is possible that the letter of the 
law woultl he complieu with if it ue shown that the previous 
Yoluntl•ct fit·e dcpa1·tment is tlw snmc organization and iu fact 
the SlllllC ('0111pauy U.'l the paid fit•e uepartment. However, r 
tlonhl it' this i~ withiu tlw s p irit of tlw lnw. 

C . • \ . HnHm~:-:. ;t ,,.c~ 't .11/'y Oeu'l. 

Ul'l~ lll :-\~ .\:-\11 I.I:'I'T8HS 

St ' IIOtll F t· :-;n!{--TJ(l\J'\s. ~t· l uu1l fund-. lncu11•11 1111 1- 1 1~ J'l'll(lt'l'l." a:-. 

\\t•ll "IS nthPr n•al "'tal••. 

.J nl~ IIi, 191:-1. 

D . ..\. CnowuEY, Cou11ly .llfornt y, <lt'l't'lllh•ld, luw11• 

Dt::.\11 ~JR: Your letter of th<' l :lth in ·tnnl, ndd ressecl to the 
altOJ·ney general, has het•n rcf<'t't't•d to me for rrply. 

You s tate that your t·Otlllly !Htt.li tor has ohjet'tctl to mak1o~ 

loans on town propet1.Y from tlw sdtool fu tHl on the ground 
thut s uch loans arc not t·ont<'mplated hy th<' statult'. 1 tlo not 
know upon what authol'ity tlw c·ounty auditot· \\Ottl d claim that 
bUt·h o. loan woul<l not ht• c·ountt'IHlnc·Ccl und t.• r the ~,-tatu te because 
set'tion 2 4!) of the ;;upplt•nwnt p1·o\'idcs that the promis.-;ory notes 
givt.•n for· a school Juan shall hL• sc•<•urcd by a. IIIOI'l~tlgc on nrun
cumbcred real estate situate in the county in which the loan 

is ruade. 

Lots and parcels of land lying within t he t'Ol·pot·ate limits of 
a town a1·e as muth r eal elltatc ac:; are farms situate without tbe 
limits of a city or town, and in the rules laid down for the con
st ruction of statutes in sl'ction 4 of the code the word " land " 
and the phrases " r eal cstatt"" and "real property. , must be 
c·onstrued to ioclnd<' land., tcnemPnt.'l. hereditaments and all right 
thereto and interestc; t herein. 

1 ~,imply cite this sec·tion to show that no special interpretation 
ha!i been placed upon the word '' lands" by Ute legislature and 
therefore the word ' ·lands" mnst he conslrn<'d to mean real es
tate of any kind or character and wherever s ituate. I presume, 
oi C'Olli'SE', it is discret iouary with the county as to what class of 
property they shall C'On., iclC'r sufficient secu ritr for a loan, but 
so far as the statute itsl'll' is l'Oil<•crned it will uol bear the in
terpretation placed upon it h,v the auditor i r I have COl'l'('Ctly in
t<'rprelcd the question propounded in your let tcr. 

J o aN FLETCIIE£t, Ass't A Wy Gen'l. 



!Hi HF.POlt'l' Ul•' A'l''I'UltNl~Y C:E~ERAL 

~IIEHIFI·. '-'nt nllO\n' tl c•x t wn~c'<.; in nttrn(ling inlrrnnliounl f'Otl

,.,.nl inn or "hf'rifTs. 

~I'EC'I \1 ( 't'I'V l·:t .hC'TH"· ( 'o 1111l~ Bt·id~t'-TI' Lo <lid i11 hu i ldin~ 
(·ottnl,\ hrid~l'S t•cJst of •·IPc·l ion paid hy cou11ly. 

Ct'L\'ERTS. Temporary- ( 'ost of paid l)y county or to\\·nship ac
(•ording to ci1·cumstanre .. 

July 19, 1915. 

GroRnE E. J[u,J. , County . 1/lol'n ry. Rurlin:rton. Iowa. 

Dl-;., 11 Sm: Your lt'lt<'I'R of tile 7th and 15th instant, addressed 
. to the attorney ~cn<>ral. hn\'l' hecn referred to m<> for reply. 

Your first question is whether the towDship or thr county 
shou ld pay for temporary culverts c6nstructecl by the county on 
the township road system aftc1· the new law wen t into effect 
authorizing the constn1rtion of snch culverts by the township but 
before the rounty or township officers lcamed of the change in 
the law. 

In my judgment the township should bear the expense of these 
culverts up to the arnmtnt that it would have cost them to con
struct the same. H, howc,•ct· , the cost of such construction to 
the county was in <'xcc. of what the same culvert would have 
cost the township to constrnc·t. then the excess should be borne 
by the county. 

Your second question is whether the city of Burlington or 
Des Moines county shou ld pay the fees and exp.enses of the regis
tration board for ~ervices rendered in registering names prepara· 
tory to the holding of n ~pccial city election held for the pur
pose of determining whether or. not the city should aid the coun· 
ty in the construction of a county bridge under the provisions 
of sections 759 to 762 of the code. 

It will be observed that the whole proposition is to aid in the 
construction of a county br·idge. (See, section 759.) The last 
sentence of section 762 rends as foll ows: 

" 'l'he expense of giving of the notice and holding of elec
tion shall be audited and paid out of the county t r easury as 
othPr claims aga inst the coun ty." 

Section 1076, supplements to the code, 1913 and 1915, provides 
for registration on the sixth Monday preceding each general elec
tion and on the third l\fonday prior to any city election. The 
~;arne section further provides in r egard to registrars,-

· · Th!·,,· !-.ha II bold tlwir ofTit•t• fot· 1 "" ~ f'Ht'l-.. I ~ttl rqrit'tt•n; 
<IJ•P"ill lt•d for rit_,. C'lertious tllu·iu~ thr ,\'C'H I ' l!IO(i :.hall hold 
niTwt• until sut·h elrC'tion i' •·omplrted. and l'ec•t>i,·e t'Olllpeo.a. 
lion al the ralf' •lf :j::l.OO fnr each nay nl' ri~ht hours rn
!!a~c ·tl in tlw dist·h(lt'{,tl' or tlwir duties to ht• paid hy the 
f'Ounty. t>XC'<'pt in <·ase of r ity <'lt>ctinns whcu tht•v shall br 
paid hy tltr rity. ·' · 

In Ill.\' jnd!.!mrnt thr <>lcction n •f<'l'l'l'<l tu is not such u city rlct·· 
tion as is r eferred to in tlw last quoted JH'Ovision, aod that thc 
-..auH' rl'f<•r-.: to thr gent'ral city t'lrction or· pnssihly to special c ity 
~:IN·tions wh<'t'e t h<' city nlon(' is iutrr('sted in th<' questiou to be 
\'Ot<'d upon. At any rate, the two provisions should be constr·ueu 
IOJ!<'ih<'t' and section 762, above qnot<'d fr·om, esp<'cial ly pt·ovides 
that the <'Xp<'nsc is to br paid by th<' county whidr is a reason
abl<• provision in view of th<' fact that lh<' pr·oposition is to a id 
u couuty project. 

Your thi1·d qu<'stion is whethn Ol' not the board of supervisot-s 
trli;.!ht lawfully allow to lh<' shcr·iff his t'xpenses incurred while 
attending- the international convention of shctiffs. 

Acco1·din~ to the previous holdings of th is department this 
inquiry qhould b(' answered in the negative. 

C. A. ROBBINS, As.'l''t Att 'y Gen 'l. 

AssENT VOTERS AcT-VAc.\TlON.- If one is away on a vacation 
hr i<J entitled to the benefits of the law. 

.Tuly 21, 1915. 

,J. B. ITOCKERSMITII, Attorney, Prairie City, Jown. 

DEAR Sm: Replying to yours of r ecent date will say that the 
ahS<'nt voters law was designed primnrily fot· the benefit of "vot
r rs who, throu~h the nat urc of their lmsin<'ss, are absent, or ex
ptt·t in the course of said lm:sinelis lo be absent, from the county 
on the da,v of holding the election." 

1T owevel', it is now looked upon hy business concerns as being 
a good thing for employees to take a vacation. In fact, the state 
law requi res all state employees to take such a vacation. Hence, 
[ am of the opinion that where one in the regular course of his 
business is away on such vacation at the time of election he 
would be rntitled to the benefit of the law. 

C. A. RosBJ:-:S, .t!ss't ~ttt 'y Gen'l. 
7 



I•>.; I \lilt\ 1'411:-.. ('0,11'1:1"-..\TIO'-". -C'ruc:;llS 

I intt tix•·d ''·' lunt l'll of '-IIP•'r\'ic;or..;, 

l' tlltllt l' l'Hior:-' c·Ollljll'lt:-.a -

.Jou-.: \1. ll \\\!:>tll'., , 1/lolllll/, Krokuk. 

I) c-. • v 011 r 1Pttc•t·s of the 7th and 20th instant. nclclt'<'!-..,Nl 
E.\R .,m. ' 1 

to tll r attornP~· ~rnPrnl. hn'"P hN•n referred to me f?t' rt•p y. 

\
• 1' lr't"fl'· statf'cl is what compcnAAttOJ1 c:;honltl lw ()lll' CJIH'<;;e 1011 I ,~ • • • 

paid et•nsus cnmnrrntor.; iu cities of the first. clas.-.. 
The mnth'r is ~oYPrn<'d by section 17~. supplcmentnl snpplemr nt. 

lHl :1. tlw 111atcrinl portion of which reacls as foll ows: 

··They shall r€'C'f'ivc pay nt not to c>xcePcl $:l.~O pr r tlny fo,•: 
t'll<·h ful l clay of c>i~bt hotH'S actually employed tn such work. 

lt willlw ohsrn•Nl from an e~amination of this s~dion that thPt'C 

is 
110 

provision nuthorizinq the assessor who appo111ts snch c>num
r t·ntm"R to fix thrir comprnsation. The amount of Hnch cornpensa 
lion shoulcl , in m~· ,1 udgmrnt . hr cl<'tcrmined by t hr hoard of suprr· 
\'isot·s :lllcl it shou ld allow a fair eompensation for thr work dotw 
nnt PXC''~tling thr. maximnm aboye specified whirh wonlcl be 4:~:4 

1C' 

prr hour inslend of :3;)C' as indicated in your lPtt<'r. DonhtlN,.; 
d iiTI'rPnt hoards mi!!ht make n slightly differE>nt allowanc<'. Tio'' 
eYer, 1 will . ny fnr ~our information t!1at the hoard hc~c has al
lowed :j;:J.25 p~r ch1~· of eight hours \\htch would he u sll~ht frnc·-

tion ov•·r 40c per honr. 
C. A. ROBBINS, Ass't A tt 'y Grn'l. 

CEN~u~-CJTTE!=; AND TnwN~. -Of 1910 nsecl as stanclanl until 1hr 

nE>w iR rertified. 
Jnl~· 22, 1!l1G. 

P. B. 1\1diTNN, County A1tdit(n-, New Hampton , l o\v!l. 

DF.AR Rm: Rrplyina to yours of the 20th instant adtlrcs'iccl to 
1hr> attornt'Y genrrnl will sa~· that by section 177-r. supplement to 

thf' C'ocle. 19l!l. it is pro"Vided: 

• ' Wherever in the code or any supplement to the cod<! or 
any copy of the session laws prior to this date, the populatiou 
of any r.ounty, city or town is referred to, it shall he tleter 
mincd by the last certified or certified and published ofTit·ial 
census, whether the same be state or national. '' 

OPlNIONS AND LETTERS !I! I 

You meution the fact that your county bas a certain population 
ns shown by the lute census However, the census now being tuhn 
will not. as I am advised hy the secretary of state, be comvlet1·d 

10 such a way that the same can be properly certified befor(' aiJnu t 
tile first of the ~·ear 1916, and until such census is so certified, the 
cCllStlS Of H)10 ShOuld be USed ilS a standard from Whiclt tO tlPtCl' 
min(' c;alaries based upon population. 

C .. \ . RoBBI N'S, A ss 't .ltt 'y Or11 '1. 

CD~"sus.-Does not affect salary of county officers until ccrti fit•<l. 

July 22, 1915. 

E. J. REIOBI., Connty .Liudlitor, Rock Rapids, Iowa. 

DEAR Sm: Replying to yours of the 20th instant will say that 
I am enclosing copy of opinion this day given showing that the 
new census may not be taken into account in determining the c;al
ary of county officers until the same has been completed and ccrt i
fied. 

By s<>ctions 479 and 490, supplemental supplement. 1915, the sal
ary of county auditor and county treasurer in counties ha,Tin!! le~~ 
than ]5,000 populatiou is $1,500.00 each, and by section !110-n of 
the supplemental supplement. the salary of the sheriff is fixed at 
$1.4:00.00. In each case the salary becomes effective on July 4th c,t' 
tltis year. 

C. A. ROBBINS, .~!ss't Att'y Grm 'l. 

BLL~D P EU::iUNS1 PENSION.-May receive pension under cotu.lilions 
specified. 

July 24, 1915. 
T. li'. ARYl:iTRONO, Mayor, r..~enox, Iowa. 

D E.\.rt Bm : Your letter of the 2l&t instant, addressed tn thr. at
tol'lH'Y geucral. has been referred to me for reply. 

Yon state that you have u blinc.l person Jiying iu Le:IUJX allll 
.' uu ha\·e been informed that tht! lust general assembly }Jensioncd 
'' ~~'It hlitul JWn;ous. Yon ask till' to Mth·ise ) ou with t't•ft•n•tJI• · 
llwrdo tUicl how to. proceed to ohtuin a pcusiou fot· hint if ~uch 
u Ia w was enacted. 



tOO 
REI'OitT OF AT1'0fiSEY Qt:SEilAL 

h 
· ·1011• of llou'e F'ilr :\o. I i5 of th~ thirt.''·3ixth 

Coder l e p11!VI' 
I bl,. "hit•h will Ill' kno>< n 1111 ehapt~r 10-a or Title 

genera &Metn ', r. 

I n••l ~1 ppleutenl to the Mllh• of lnwa , I!Jia. any. 
XII I. aupp emr ~ - . 
blind p<>non who i• 0\'tr t he a~:e o.r t\\'enty-one year< tf. a male 
and over tbe agt of eightt;ou yun1 of 11 femole. and who 18 not a 
cbaJ'I(I' or any rbaritabl~ imtitutton of thr 8tate or any rounty 
or tity, and who tl04"' not haw. an incoaoe or mor; than $300.00 

ho b•• re-.idoo wtthtn the •tatr eonunuou-l v fur " 
pf'r annum. w - • • 
pf'riod or five yean1 and in tht• Nnnty onr yen. shall l>e> entttled 

10 
rt't'eh't frOm the rounty $Hitl.OO rer tUntum, pay8bl~ •tnarterly. 

Arplieation mnat be maM to thr "county clerk" under affida,.jt 
and he shall bring the same to the attention of the board or. hUper

vii!Ors and the boal'll shall l't'fer thr matter to tbe uammer of 
th~ blind who shall examine the Aflllli.·ant and re~~ to _the board. 

The aupplemental supplement is ready. for chstrtbutton. to the 
various rounty ofl'iet'l'll and I w'>uld 8clvtSI' you to eumme the 
•l•lllle oC any of the county ol\'it('S lwfol'(' au~mptin~ to proeet'd 
uuder illl provif!ious. 

. Juns fLETCIII;R, .11., '1 Atl 'y Gcn'l. 

Wtoow's P&N~IUN.-May hnvr 110nw prot>ert y unJ yet draw pen

sion. 
July 24, 1!)15. 

llos. 1-'. IJ. L&'M'I<, D11,·en1>0rt, Iowa. 

l)yu J uooc : Your letter of the 16th instnnt, addressed to the 
attorney ~ueral. has bern referred to me for reply. 

\'ou l'tiJUtsl ouch infonuation aa c•u be gi,·cn you by the_ de· 
partmNtt relativt to the history or chapter 31, ac~ or the th"':~Y· 
Ofth R1'nrral .-mbly, t'Ontmonly known ns the "widow's pellSIOD 

taw.'' and ><•hat Interpretation httS heen pta~ upon the Jan 
~'\lagt or the act by 1hr variou~ dislricl (-Qurts of th•• atale. 

llut very lillie hu rowe to the a ttention of th~ de(lllrUneot u 
to the ntll'.ll rollowoo by tht district l'()Urt.. in dealinll with ()f'r
.,,~>< ><hu uJI\ke appliul i•ln Cor o~i,tullo-.• untl('r th,. pru,.i..ioR-• 
or tht" a~t in •tnet~lion. 1 ho,· .. J..:I'Mln8l kuowl...:tb-e or one in· 
.. tanr~ in Polk couu ly where a mother Jl()S."-" u sJuull home \'II· 
ul.'d at JM'rbapll ~100 or ifi.IOO "lth uo otlwr meat IS who hlh """n 
allo>~ ed a ()f'tlllion on ac~unt or ehildr.•n under t he ~~~~ or four· 
tew yean. 

OI'ISI OSS ASil LETTEUS 101 

1 Jbink lk'rba11• it would I•• -.&(~ to fnllu" thr tl1•llutt 11111 uf 
"poor peMOn" a,. <ldinNI in 'l<~· tion 2"~:.2 or th~ NJ<I<'. and ou• 
o( th<' more """~nt o·R<t'' in thi• stal\' "hrrt' th~ Allpn•me court 
bu iuterpr.'ted thr ><OI'\1~ "poor" anti "poor pe~na" is the t!A.W 

of flo'"illo11 Co. •~ 1/t,lfi.c, 141 Iowa, 4ii. You "ill ai«< tin•l 
c1uite a t:OOd hri<'f on Jh~· 8UhJI'j't Ill thr notrs !(h·en in NlUll""tion 
1u1h 1hc- ea.'l' nf ('of!rrH •• Trnrn of f'rfltlr. a Wi"<'i>nsin ea.<o• 
,.pont'l.l iu 27 J, n. A. ( :-;. ~ I. ftl Jl811t' IOi!l You will alo;o find 
,;om~ assi,tonN• nndtr tht titlr '"l'oor Person" in \\'oro!' & 
Phi'IIOM I tru~t that th~ N'f\'1'\'nCl'!l m~y b.- nr as.i<IHllt'(' to \'OU 

.\s to tbr spt'<'itlr ~~~-""' l't'fo·rN'd to in your lellt•r will sa\· ~bat 
I dn not think thr witlow ,hould be I"NJUired to rntirej,. ex
ban<! hrr Jll'lJWrl~ in SUpJ)()rt nf her children bt'(Ort' she IS ~Dt· 
rd r.•lirf. F:-Jl••dall.'· is thi~ tnte if \\P rono .. tho> drlinition nr 
"poor !WI'!IOII" 8' t:h·ru hy t h~ let:islaiiiN' in i<-ction 22.'i2. I t 
><onlol 8t•em tu !Ill' IO Ill' JlllOr JlOiiry to ..,...,niN' a woman iu surh o 
rL~ to e~hatl\t all hrr property and thuo complt>t<'ly pauperiu 
ht,.,.,lf anti her family ><lwn •h~ ran partly support tlwm frnm 
~ueh pro1wrty und tm-.rrvl' lhe rstat~ for 80me lime to come . 
F' rom 8 husinN<.• s tand t>oiut it would be ghort-sit~htl.'d I>Oiicv oo 
I he part or the court. · 

If I can render you an,v further uasis tanre in the matter kind· 
ly advise me. 

J OliN Ft.P.'I'OIIER, As1'l Atl' y Gt'll'l. 

F'tsu •IND 0Am>-SP.Ii'f~Nt:Tt>-SEI1.URI!t'.-Nol all seines. nc~ 
traps, Nc .. ore ~uhji'Ct to deetruction and 8t'izttrl.' under See. 
2539 1\rttl HI'<'. 2540. 

July 30, 1915. 

£ (.'. l hSIIIIA\\, l:<lalf Pi.•ll anti namt ll'arden, Spirit Lake, Iowa. 

Dz.tR !:!tk: YouN or the 28th in~tant addl'fi!IICd to the attome.r 
Ct'Dtral ha.s l~n rt'C~rl't'd to me for rtply and I am ~neloolng ropy 
of the lett~r to "bich ~·nu l"f'fcr which. •• you will ot.M>noe, is not 
u it lfll' rt'JIOrtt'd to ~·on. ll owen•r, I will aay that in my jndg
•utnt it is not <'l'rry lll't or ~inr fonncl lhnt lq ~nbjret to tlestn1r· 
lion ~·tiou :!:>'1!1 of Jill' •nppltlltt•nlul ~UJit>lt'tlleiH 11011 read! : 

" A11~ lot't, St·uo ... lruJ>. t-onl ri\'Biltt, anaterinl auJ ,ubst.uu·~ 
><halt•ver. u..,ule in till "~ loml a•ul .. wi•loi•~d for t~r fiH~fJ'"'' 
of rolrltiH!J1 takuoy, killiJog, lmppi•y or d.tuitoiny o•y /i1lt. 
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IUWOitT OF ATTORNEI' ca:St:RAI. 

/Hrd• vr Mtolnlrl• ,·onlrtlfl/ to ""Y of '!'r prvd"~"' .,f this 
rhaptrr i• h•n-h,\ 1h•daro'\l tn ht', anti ••. n puhhc· mu•an~, .• 
and it ~hall lw t ill' olul) of ''.'" tl•h nnd !'!"""' \\&_r•l••n. sher
iftlr • .OI1•taiJI1-., and JIOii~r olf~t•~no of th~ stnt~. WllhQut war. 
rant or I'-""'· tn take or "<tizr any anti all of the "'m~. and 
abat• ar~tl ,...11 or d~tm) any anti 1111 of tht' sam(' witbnur 
•·arrant or 1.~ and no halnhty shall '"' lllt'UrreoJ to th• 
Ol<nfr or any of tht pt'1'51tll• for hllt'h 'k'i%11rr 81111 <lt..,lrD ~ 

lion ·~ 

Jt j_, furlh~>r l'ro'·idl'<l iu ""·tion :!:•411 11$ follow-: 

" Tbt' JlO'~"'IiOn of 11 •IH'Ar tra11. llt'l ''~ ,;,•inr. Or tlu• tak· 
in!! or killinl!' or attemptrol( In ~Skr or krll any fl,h b~· any 
mean\ other than h~· rocl. lim•. lu••k nnollo11it "ithin thr~ hun
tll'l'd ft~t of a tl•h~<ay nr darn Mhall IM· uula\\ ful. • • • Aud it 
shall 1>1' Ia" fnl for 1111' •lftlt• fi•h nrul 1--anrr warti~H. ur on~ 
of hi• 11t•1•nJ ira or rLS.,i'<lant• Ju fW•iYt· 11 ithout 11 arrnnt and f~ll 
Or th••lroy any ~urh I THJI. 111'1 or M'inr \\ lll'l'l'VPr founel." 

From th!""• 8 1111 other J>Nwi.ioH• of t lw law it will rratlil~ ap
pear that t h~l'l' U. M lawful US(' that rnny bt' malic of nNx all!l 
.,..iu(!jl: henre, il woultl be iucurnhNtl to show that they weff 
either iJl U!li' ur kept for uul~wful u<r or Wl'rC fon11tl anrl seized 

within tim~· huntlr~d f~l or 11 fl •hwuy e)r tln1n lwfor1• t hey woulel 
l>e 8Ubjt~·l to th•xtr·ur tion n1ulcr tho luw. 

I 8111 authori1.1'll lo s.~y thnt the awwury I(Necrnl concurs in 
thi~ view. 

r.. A. ROIIIIINR, .11!1'1 . ll t 'y On 'l. 

I N~I'K.I NCI! l'or.rt:v-~' ,llll hu•t,t;Mt:NT.-.\11 Cll~ila!l~ r utter held 
tO bt 8 farm hnplemcnl nlldfr" far ru irnpiCnlelttH'' in policy. 

,July :!0. 191:•. 
C. lhl.IHTIII:, Slat~•r. lo" a, 

Dtt.l& 8ta : H• lll)•tng to your I'N'~III i1u1uiry " ill .say that I am 
of the OtlilliOII that an tlll<IIAJI\' Cllllt•r \lflllld I~ 111'111. by the <"UI'L 
to ~ a fann ineJllrmrnl. I rail )'uur att ention to a dl't'L,ioo of 
tht aupl"''rnt rourt of California In " llt~ldu-in. 71 l'nl., i4 : an.! 
12 l'at•. , II. lo lilt' ~If..._., that t h~ h•n11 " fartu utco~ils l>r iUlplt
IIWIIb uf h\l~j;jntll') " tJ...... IIIII llll'hhlt• .t lh....,_.lliUI( n"";biu~ 
whl'l"'' till' ... me '' e1nph1) rd h) tht• farm~r tluriul( tit~ largt"r por· 
llltu of thr t iroe in t hl't'l>hinc 11r11n for others for hire. alliO to .Vu 

l • o.,,,.,~..:! l)lun I•· ··· · ,., .••.. lh·· t•fl', ... , lh.u II dn\,r hull.·r .... 
.u•ll ,m IIUI•I•·n•• ttl • \•·u tl1nlt\!l1 11"''1 fur llu··~IIIIIJ.f (ur Htlw~ ,J 11r. 

Ill(; H l'_•ttl ,,, tlu• tuw· ul .. u In ,, •h..-·tsiuu ••f tlw "'!Upn•tne ('(Jurt 

11 [ t'nhllltlll·' "lw·le '' ~· htlf•r •l•'<'l>eOII thn11 tl11• un~ fin.t quoted Ill 

tho• "fTM•I I full II lhM •hill\! ltlllt•lllllt• t• Hll impl~111rnt nr hn~bandn·. 
... ,,.,,., . ..:,,.u, 121 • ·ar ........ :t~t l';t.· •• G:.;c • 

•. \ r:un"'''· . l .u 'l . lll'ft f:n ·:. 

Cmr~ \'0 'f••"' ... - l ... u.u-n- c·n,ntu:r-l•uw~.-Xn 
to h•m tun.: " •·on1wil rnny Mntl'ft~t for lit.tht ing 
nut 1n ••f ulrn,.l IM'~Ontl tt'rm nf anotht'r council. 

Ia..- as 
lli'St r11l~ 

J uly 3 1. 1915. F•"" U l'rt:Kt., ~lal"oh•lhol\n, Iowa. 

lluk !'tN' II••J•I, int.t to ~·ouMI or th~ 26th instant addr~ to 
thr nllurnt·.' l!<'n<•rHI. "ill "'' thAt 11 hile I find 110 tiiAIUte limiting 
tht• len~:th ttf t iull' for "hi~h n rit,v or town couneil might eo.n
lr&<'l f<,r lrghton~t or •tr.·rt~. ~··• I am of the opinion that a ooun
r~l rniglu dtiiii'MI (or. II prriOtl fl(•youd thei r ICrtn of ottice pro. 
\lthn.: the• 1t:n~1l1 of tun•• ""' rt•a.,nnnble undrr all rii'Cmnstao~. 
A <'(11111<·11 eut~lu hr r11ll<1l IIJIIln to cont raet a few we.!ks or months 
l~f?"' t lee t••pirntiun of th<·ir tcnn or otTie~. and , iC they werr 
lrm1t"l lu tl1111 •hor1 p••r·ioll of tirnr, they might not be able to 
11lot8iu nn llflvlln ln~~ou~ 1·ontruct. I think n 81lfo nile to follow 
11ould I"' eurl Itt e·ont rue·l hr,\'Onrl I ho l~rm of office of the council 
nrxt to folio" lh<• 011~ muking the contrAct. In other word8 that 
taeh IWI\ cour11·il nt MOin ~ tinu· rlurin!l its lerm or ottiee ou~t t 

bnr the• npportuuity to Jltu<.• upon the rea..onablen~ o( the cou~ 
tnot. anel, until thr lAw is m8rlr mnrr ~~ifie, 1 think tb.is woultl 
!,.. tl1r IM'III•r prlll'l iN'. 

C. A. Roosts~. 1!11'1 tlll 'v Oe,.'l. 

Arrll\J>I:Itlo, Allu,.rd $3.00 J)fr day for rollau ral inht ritanee 
tax llht•n rutt otheM\i'll.' providNI. 

-ll'llG.IILvr .. - I~.Trk.I~T os !:-luu: l udgmtnu bfar •imple intel"t''lt, 
"'" tOinJ>Ourul r\·tn if ball('(! upon ft note ••bir h pro"idea for 
rorupountl intt•rntt. 

July 3 1, 1915. 
\' .\ . Ut•at.rl', Au'l f:.romi"tr-, Ana mou, Iowa. 

ll~tla !:-lilt. u~pl)iug to youn~ or the 28th i1151aot will .. y tlult 
ltThn11 12!10 nr th~ C'Otll' fh,... t hl' rre to bt paid appniwl'll or 1:01.,. 
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I · ,1.-n..alinn i~ unt t>~lu·r"i"" prnvitltol. ,,i .. ~ltUh'" "-lwu t t+ll r ("{\tl • I I . 
' . ~- . UPn. or n• Uw rlL~\ rJrt rnun . "u r SPrtn'~n 
"!)•I her 1n 1,,..,,..,,. 103 fi h 
l'"lll" "' th•• '"I'PI••mrntal >llflfllrnwnt, nnl) _all<'"' Ill' ''' :< I ~ 
- . f dl'l'rai ..... n. al'[IOint.-1 In llppl'llt\0 l>rOil\'rly ~lOll!!· 

•_·un•pt·u»~tliOil " ~>AJ<i• for collateral inhrritanrr tnx and lhr 
1111: to an '"'"'r SJ< 

8 
•• .• 1 • Tb 

~-1 ... ~ "PT day in•tra.l .. r ~00 ~~~ stal~u •Y ~ ou. r 
1111r ,. ,.. ·'" ,, . 'J ~9 00 "" da 1 t f th • la•t mentifinNI ~<e<•(lou provl '"' <'- · , .. r y 
~~~~r par. " . 'other ~~~"d wh•·r• tht rompcnoetion " is not now 
ftlr uppra1S<'T8 Ill 
th ,,1 h\' •lutn t••." 1 know of no >llch ••n>~e• for the rrason, as we 

h
. 
1 

1' 1 f•>- -~11 ···ctiou 12\111 of til«' cO<It• aiN'»dy <•overs thr 
H\'(' u•rt• u , •. ""'" · .,. _ . _ . 

t
• of "tllll'&i-wrs whrr<> such compensatiOn IM not other· 

C:011lfW111iA HUI • 

"iill' llxcd . · h 11 · d 
With rtf••trtli'C to your next <ttiCSilon Will !!IIY t. at a JU II· 

\<! !war ,iJnplr iute~ ratb~r tboo <•ompnund wterest even 

t
mhen 1 11 nhhm~tiou on which tlJP judg1nrlll was rendered may 

ClUI( I 1~ .... b' · · I Ia t 
but prm'i<IMI for 1-ompound inlPrest u t 1s p~\'t~too on y . s s 

1
turinl( thr Htctim~ of tbe now and i3 not carr1ed 1oto the JUd(t· 

mtut . 1 · · d nt 
Rt•plyiug to your lAJt 'l~t'Stiou 'l'ill ~y t tat m roy JU llfll_e 

nn ''"' i3 prmldNI for the film~; of a certlficatl' of a notary appomt
<'tl rur 1111 adjoining county. The pnrpoAC of this fllinJl is to en
ahlr• thr drrk to certify th;t the pt>rson fllin~r is nu acti?g notary, 
dtorl ~tion 296 of the SUI>I'Icment to the CO<Ie. 191!l, fatls to pro
vi!lr anY rre tor auch filing. 

. C. A. ROBBINS, A•>'l Att'y ()m '/. 

llA:-K,_J"HIVATil.-.L\ private hank cnunot ttl!e the word "state" 

in <'Oillll't'tiOD with the uamr or tb• bank. 
Augrurt 2, 1915. 

.\. 0 . Wos.r.n:a, l'~itf Ho•4 E.rao11in.tr. 
llnR SIR. You ri'(Jurtt. undrr d&ir or tnd&y. an opinion upon 

I u ln1lu\\ iflJ.t rad.:t: 
Tit•• Uouk ••f Seranton, n prka\1• bonk, pr ints upon its d;rait 

r ru. tht• tollnwiflg bl'ftding: 
·• ~t11tr ~>f I own, 
"llauk or Serantnn, 

· Scnnton, Iowa, ....... ...... · · · · · · · 
(date ) 

You IL~ if it is propt>r to permit th~ \IM by 0 private bank or 
the words "State of Iowa " as they arc u8!'d above. 

OPt:-.tUXS ASO t.h'TTF.H:I lNt 

S<>et ion 11'6:! of tb~ (!()(!~ read• A• foil<;"'< . 

"~o p81'1llt'rship. mtlh•iclual or unineorpornt"'l as.""''"uc•n 
••np>ted in buyin~ or S<'llin,~: ~sthHD!l'', ,.......ivillj! Jt(lfl,its. chR
countin!! not.·~ anti hill•. or other banking businc>s<. shall in
•·orr>Uratt• or ~mh1'11c~ th•· word ·stotc' in it• nom~. hu t thi• 
"'"'lion ~hall not lll'Jll.'' to u.<S(tdnti .. ns tlti(RniZL'll undo•r the 
lows of tlw Pnited States." 

It i.~ my upiniou that there is 11 \iohlliou or tht• <('1'\lon •tUOtNI 
in the cru.e yr>u refrr to bc>eau&<• th~ wol'\ls ··~tntt• of lo"a .. nr~ 
..., n.<rd '" to com·ey to tlw puhli•· th~ i1111>r<'S~ion that the.'' are o 
paM of tit!' na1ue or the hank nn,l thnt it i• 11 stat~ bunk. 

Jous Pt.ETcnt:n, A • .,·t Att 'y Gt 11 ' l. 

tiTIT& ll<l.IRD 01' Eooc •Ttos-BusKs roa J vootlfl--'l'he blank& 
furniRhl'<l cler b of eourt~ undrr &ollllt~ F' ile 16. thirty-<~ixtb 
g~nrral·lll!Sembly may be> printed by nate to insure nni!onn
ity. 

Angw~t 3, 191&. 

W. 11. Clc~•MIW.. S•crelory 8/a/t lloard of EduMiitlll. 

OE.IR Sm: llep1yiug to your oral in.,ulry or recent •late a..• to 
the number or hlaok" which by tit~ re'luir.·mcnts of S••nate Filr 16 
of th~ acts or the thirty-sixth general 1\J!Sembly should be printed 
and furui~hed uy the state to tlte ~lerk~ of the 8C\'Crol superior and 
•list rict court" of the state will 88Y UHU ~t ion om• ot the net pro
vides: 

" Sucb n>port shall be made within •neh tjme &H may be 
6xl'd by the court , aod upon blnnkl ttl f)(> furni11hetl a~ herein· 
aJt~r provided." 

Section nine o! the 88me oct pro\'itk'8: 

" 'l'be mediCAl faculty of the Hoivcl'llity li011pital ahall im· 
mediAte!~· 1111011 taking eft'ret ot llti• net p~'<'pare a blank or 
b1ankfl ••outainlng ~uch qut'Siion• lltH.I ""'lniring such inrormB· 
tion aq mny in ill< judgment be nect'l"'llry And proper to })(• ob
tain••! hy I he pbysicion who ex61nlne.~ the t)Olinnt unaar ordtr 
of eourt; nn<l such blnnk8 Hhnll 1Je prlnt~'ll uy the gtatt print
er ttnd '' HUpJll>· thereof 8hall be sent to tb<! clerk of tach 1111· 
pt>rior and <list riel court of the state or IowA: and the phY· 
aldan making sueb .,xamination shall mak~ his ~port to the 
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court in t1nplicate on said ltlnnkl:i, answet·ing thr qu .. -.Lions 
contained therein, and ~t·tt in!! fot·th the iuformatinn rt•quit·cd 
thereby and one of snid dnplic·11tc r!'ports shall be 'it'llt to the 
Univc~·ity U ospitnl "ith thl' patient. together with n c•crti
fie(l copy of the onlrr of tlw t'Onrt. Tht• cxcc:uti,·c ronn(·il 
of the state of Iowa shall dctcrminc the number of such blanks 
to be printed and distrilmtcd to the clerks of the Sllpt>t•ior nnc1 
district courts of the state of Towa, ancl shall audit, nllow nnd 
pay the bills of the . tat(' printer th erefor, as othcr hills nrc 
allowed and paid for public printing-.·' 

Hence. I am of the opinion that the only blanks requit·t•d to be 
so printed and furnished of those submitted with your inquiry 
arc the ones entitled "Physician's Blank" and " Report o£ Physi
cian/' which togcthct· with the other copies submitted HI'<' hen~

with ret umed. 
Ilowcver, if, in the judgment of the coullcil, iL will be wiS4' to 

provide fot· the printing antl furnishing of all the c blanks by the 
~tate in order to secure uniformity and prevent vexatious d<•lays 
and frequent error~, it would have the power to <lo so. 

C. A. RoBBI~s, .dss't _lt 1 '!J Ue11'l. 

STATE BO.\RD OF Eouc \TJON.- Roard has no legal ri~ht to set aside 
college fuuds known as Stndcuts' Repair Fun<l other than in 
the exc<'ptions stated in lettN· to board. Funtls thus rol
lected and not u. ed, may be t·eturned to student body for 
their disposal. 

A, llll'll«t !l. 1 !)1.). 

W. II. GE.MMILL, 'ec1·elary ~·tatP Board of Education. 

DEAR S tn: In yours of the 26th ultimo addressed to tiH• aU or· 
ney general you sct forth n rc>solntion of the State Board of Edu· 
cation adopted September 15, l 914, which reads us follows: 

tt St-udenfs' Trrcidental Ji'el'.'l. 

" R esolved: That the president of the collcg<' be uuthot·· 
ized this year, tlt<' s1unc as la~t .vrat·, to set nsi<lt• $2.000.00 
from sludeuts' incickntul fees, to be knowu IL'i tilt• Htuctcut 
Hcpair Fund, for u"c iu pnyiug for <larnu~e or lu s tn prop· 
rt·ty on the campus not dnc to ordinary wear; the balance 
uot '-'O used to he returnccl to the student body ut tht> rncl 

11)7 

uf til•· ,\t•ar fn t• ... ru·h P\I•PIIditltl'l' ;r..; that 11111 h tJ
1
.,.

111
, fnr tht• 

~o, .. ..,t int•·n·,t , of tht· •·nll"l!•· ,, ...... tllrlt•lll lif1." .. 11 hj~-'f'l In tlw 
:-llpC'n·i,i•lll nf !Itt• Jll'l'"tdt>nl nl I hr c·nllt•g-1•. • •• 

You then state that: 

. ··Th<- l'('!!'ltlar itwid<'nl»l nncl janitor f<'c for the r.emest~r 
·~ ~12.00: hut ,nl_J sl ndrnt~ who <'lnssi fy tlurin~ tht> rJassifica
lton P<'J'JOcl. F nday 11111) Saturday, lwfor-r 1-ollcgr work be
gins, will hr c•hnq?Nl Olll_,. $!1.00 Jll't sr111r.,tc•r. Thi" ft'c i'i 
u. cd ns follows: 

" l. T nciclcnta l 1111d janitor "rn·ict' ....... $6.00 
.. 2. Hospital .......................... 2.00 
":~. Btucl<•nts' R<>pair l<"'uncl ........... 1.00" 

Yon then proponnd the following inquirit>s: 

"l. lias the Iowa Htn tr Bonnl of Edtwation the legal 
right to set aside collc~e funds for the put·posc stated iu 
the resolution?" 

I11 reply to this question "'•ill say that in my judgment it should 
be amwcred in the ncgativt' iu so far as monrys appropr iated by 
thc l!'gi .... Jature are concerurd and in so far as it authorizes aov 
portion of such mone.vs to bt> expendt'd by dit·rction of the stude~t 
hotly. H owever, as shall h•• ht'reaftrt• seen, I am of the opinion 
that fuuds mentioned in thr rrsolution and derivcd from resident 
pnpils as incidental fees arc not coll<'ge fund., within the meaning 
or those words as used in this interrogatory for it is pt·ovided by 
sed ion 264-9 of the code as follows: 

'· Tujtion in tl1c college herein rstablisbed shall be fo rever 
free to pupils from the state 0\'<'1' sixteen years of age, who 
have been residents of this stat<' six months previous to their 
admission. Earh rou nty in thi1> stnlc shall have n pt·ior right 
to tuition for three scbolarN from Hurh county; t he remainder 
equal to the capacit.v of the college, shall he by the t rustees 
distributed among the counties in proportion to t he p opula
tion, sub.ject to the above rnlc. 'I'ransicnt scholn!'fi otherwise 
qual ified, may at all times receive tuition." 

Sect ion 2682-f, supplement to tbP code, 1913, provides: 

"The st:Ite board o( education shall have power • • • to 
d irect the expenditure of all appropriations the general as
sembly shall, from time to time, make to said institutions, 
and the expenditu1·e of any other moneys." 
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ll<•ure. till' IJoartl of t•d u<'alion is without po\\'<'1' lo l'XIld from 
th e stucl(>nt~ snch inciclenlal f<>e:;. In support nf lhif' position J 
call your alt,•ntion to tll r (';'!Sf' or ~Hate I'S. Board of Rrgcnl.<: of 
tltc Unit·c1sity of Kall.'~os, r<'pot·t<'d in 2D L. R. A., :378, wlwre tlH• 
language of the statute is very simil ar to our own nnd reads 
liS :follows : 

''Admission into the uuivct·sity shall be free to all in
habitants of the state, but a su fficiE'nt fee shall be required 
Croru non-r esident applicants, to be fixed by the Board of 
Regents, and no person sha ll be debarred on account of age, 
race or sex . ' ' 

And in holding that the board was withou t p ower to exact n 
fee for the use of the library by resident s tudents, the court 
Sliid: 

'1 
- I 

,, · 
It I 

"Notwithstanding the appa rently plain provisions of this 
section, it is contended that the board of regents may yet 
collect a reasonable fee for the wear and tear of the books; 
that the word 'free' must be taken with qualifications; that 
in the nature of things there must be rules and regulations; 
that each anu every student C'annot. be permitted to occupy 
the chancellor's seat at his desk, or any other place in tbe 
university be may choose, at his own sweet wil l. but that 
the regent<.> and the chancellor have a right t o make proper 
regulations; and tha t the fee imposed is no more than is 
reasonable to preserve and protect th e library. We fully 
agree with so much of the rlaim of the learned counsel as 
asserts the right of the regents and the chancell or to make 
all neces.<>ary and p roper rul es and regulations for the order
ly management of the school, the preservation of disciptine 
therein, and th e protection of its property, but that it may 
r equire the payment o f money as a condition precedent to 
the use of the property of the state is another and a d ifferent 
claim, with wh ich we do not agree. lf the regents may col
l ect five dollars for the use of the library, why may they not 
collect also for the use of the rooms of the building and of its 
furniture? Wby may they not impose fees for walking in 
the campus, or for the payment of instructors Y All these 
things have cost money. There are expenses incurred by the 
state on behalf of the students in connection wHb every de
partment of the school. U they may collect for one thing, 
it is not apparent why they may not collect for another. 
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11 is Sltg-grstl'tl thnt su pplit•s at'l' furuishrll in th r Jull(lt'a lnrit's 
for lht• ItS(' of Stndrnts, which arf' dest royrd. that \'CS.'<t' l ~-o 
<tnd i111piPnH'llls may ht> hrokt'n, <tud that tht' sludPnLs shottl<i 
(·f'tit~inl:· hr l'PfJlli r rtl to pay fnr thesc things. ~n qurstion 
of that kind, howcw•r·, is now prcscutcd, aud l'XJH'Css pro· 
v ision therrfor is ma1lc hy chapter 226, LRws 1895. The l i
brary is provided fot· permanent usc. Each volnn)(' with 
proper care may he used by a gr eat nnmbcr of students. 
and for a long term of years. 'l'he librat·y as a whole is suh
jectecl to wear and tear, but only in the same manner as 
fumiture and other properties f urnished by the state. The 
buildings, fuM1itu re, library and apparatus. as well as the 
Rcrviccs of the faculty, are ftll'n ished and pa id for by the 
state. T hese, we hold, under the provisions of the statute 
quoted, are f t•ce to all t'esiclcnts of the state, who arc entitled 
to admission into the university. The regents have no power 
to t•aise a fund to be lllanaged and disposed of at their dis
cretion by charging fees fot· the use of the library, or under 
any other claim for any other purpose, unless expressly au
thorized to do so by law." 

While there is one case holding a contrary view under a 
statute somewhat similar, namely Rtate vs. Regents Univer~1:ty 
of Wisconsiu, 11 N. W., 472. yet I am inclined to the view that 
the opinion of the Kansas court is sound and would be followed 
by our supreme court should a test be made. 

Your second question is: 

"If Students' Incidental Fees are set aside .for t he purpose 
dcsjgnated jn the first part of the resolut ion, has the Iowa 
State Board of Education the legal right to permit the bal
ance not so used to be retumed to the student body at the end 
of the year for such expend iture as tl1at body deems for the 
hrst intPrest of the collc!ge or student l ife, subject to the super
vision of the presidE>nt of the college Y" 

This question should be answered in the affirmative for the rca
sons heretofore given, namely that the f unds are not college funds, 
and having been exacted from the student without right, there 
wouJd be nothing illegal in permitting them to control the ex
penditure of a part of their own funds. 
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Ynul' thircl quP~tion is: 

" \\'lwn 1'11 nels :n·c· ~l't ~~idl• a~ }11'0\' itl<'d i 11 1 he n•l;olul iou, 
It•'" 1 ht• s1udl'nt hrorl.r I hi' h•gnl ri).rht to spend · t he• hnbuw .. 
11nl ~o 11-.rd · • <t for SUI'h expenditure as that hody dl't'lll!> 

for t h<' IH•st intrrcst o£ the college or student lil't'. s11bjct:t to 
t hr S11p!'n·ision of the president of the collf'!!C? ·' 

Thi-; question should be answerf'd in the affirmative. Your fo111·th 
qn<'stiou is: 

" Tf thr student body has the legal right to expend '-Ueh 
funds as that body deems for the best interest of the collrg<' 
ot· st nd<>nt life, subject to the supervision of the JH'C'lidrnt or 
the rollcgc, may such funds be cxp<>nded in nny IIIHIIIIPI' thut 
may be ngrecd upon h,r the stud!'nts anti thP p1·rsicl<>nt of 
the coUc!:{c?" 

This question should bu IU\swcred in the affi rmative. 

C. A. ROBBINS, .Ass't .Att'y Gcn'l. 

R.w.RoADs-FENCES.-When railroads will not fence hog tight it i'\ 
an indictable misdemeanor under section 2058. cod<'. 

August 5. 1915. 
FRED BoiE, Tawnship Clerk, Ha?.•keye, Iowa. 

DEAR Sm: Your letter of the 2d instant, addressed to the at
torney general, has been referred to me for reply. 

You make inquiry as to what can be done to compel a rail
way company to fence its right-of-way hog tight wbe!'~ nhlltting 
property owners have erected such fence. 

I agree with. you that sections 2:3i>8 anJ 2367 arc no~ applll·a
blc to right-of-way fences herausc St>clion 2055 of thr code spc· 
cifically provid<'s that no law of thf' ~":tate or any local or polil'l' 
regulations of any count,·, township, city or town relating to re
straining o.f domestiC' a11imals and relating to tbc fences of £urm
<'l'S. or landowners shall be applicable to right-o£-way unless spe
cifically so stated in such law and re~n~lation. There is no pro
vision bringing thE' r ailway companies under such regulations. 

The only recourse you have is uuder section 2058 of the codt• 
,., hic·h makes th<> fa ilurt- to fence as provided by law an indict
a hi<' misdcmranor punishablE' by a fine of not exceeding $500.00 
and providin~ that every thirty days' continuance of the neglect 
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to coustruct the fence a separate and distinct oft\msc. It seems 
to me that thi, penalty, in addition to the pl•nalty tbnt give.:; 
the owner of stock injnr<'d double damage , "ould be !>ufficient 
to cause the railway rompany to fence its ri~ht-of-way in the 
JIJanoer provided by law. 

JOHN 1-'L~:·rcuER, A$s't .ltt 'y Gcu'l. 

Cot' NTY Au'l)tTOR-.\ooiTION.u • .'AL.\RY.-Th~ thrl!e huudr~tt.l dol
lars allowed amlito1· h~· ~:;cction 479, snpplemt:lntal su pplemcnt, 
paid when work i.-. tlonc even if all done iu 1915-uot paiJ 
monthly. 

August 9, 1915. 

[£. C:. ScHOEMAKER, C01mty . l uclilor, Muscatine, Iowa. 

J)IUR Sm: Replying to yours or the 7th instaut, adun·sscd to 
the attol'Jiey general will say that we coucur· with you in the viC'W 
that the three hundt·cu dollars additional allowed county audi
tors b.r section 479 of the supplcmrntal supplement in counties 
containiug a special chartct· city for whi<:h the county auditor 
must kc<'p the city tax books should be paid to him as soon as 
that work is complete aud not apportioned mouth.ly tbrou~bout 
the \'t'ar. I am al o of the opinion that if the auditor makes up 
such. books in the year 1915 he would be entitleJ to the three 
huudrl!d dollars auditiona] in said year, eveu though the law did 
not take effect until July 4th. 

C. A. RoRBINF;, .~-iss'l .ltt'y Gcn'l. 

llLLl'\D--PENSION.-.Applications filed any time. Examination not 
comp<'lled until .Jan. 1. 191fl. Clerk certifies Jan. 15, 1916. 
Supervisors then ordN· wnrr ants drawn. 

August 11, 1915. 

J IAROLD n. CLE1>£ENTR, Cle1·k, Knoxville, Iowa. 

DK\R ,'Jk: Heply i n~ to youri! of the +th instuut u~.ll.lrc.sHr~ to 
the utlol'llcy gelH'ral, will HU,Y t hul in my judgment uppl.'ca1~uu.!i 
for 1·clicf uf the IJlind rnuy lw (\led ut any titne aml t>X8tn1nat10ns 
muclt> hy the txalJiiner at· any time, although he is not t·cquire? 
to kc<'p his office open as provided for in section 2722-1 until 
during the first week of January, 1916. However, the clerk of 
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1he court is not rl'qtti r·t>d to c•er t i l'y t he uames of those found 
entitled to r e lief to th<' boar·d of SUJH't'visors until ou o r· bcfot·c th«> 
15th day of Januat~·. H>16; (see section 2722-o, supplemental 
s upplement ) : and it is the duty of the board of supet·Yisors at its 
fin:;t session thereafter to c•ans(' war rants on the county tr·easut·c•t· 
to bt> drawn payahl ~> to t'ttch of said pet·sous in t he c•,unty t'!l<'h 
q ua r·ter in C'ach yrar· thcrcH fte t·. hut they are not required m· 
authorized to caust> an~· such warrant to be i ued until d urin:! 
January. 1916. 

C. A. RoBBINS, A:;s't All 'y Oen 'l. 

TNTOXJCATTNG LtQUOR- D.t::r,JVERY.-Consignee must sign in person, 
not by anoth <' t'. Wh«>n ship ment is in terstate consi~nec en n. 
uot have d rayma n dcli vr t· f'ro m expr ess office or dc•pot. 

August 12, 1915. 

N . D. l:::l m NN, ()ou11ly . l tlor11ey, KnoxYille, I owa_ 

DEAR SIR: R eplyi ng- to you r'li of the 11th instan t will say that 
in my judgment a person ordering intoxicatiug liquor· for hi-. 
own U'!e must order ancl have the snme consigned iu hiM owu 
name and t lltlt it would he unlawful fo t· him to sit.'ll the name of 
another pet· o n ao;; con. il-,'llf>e. S<•e page H of the leaflet or sec·t ion 
2421-b of the supplcmcntul supplement. 

\Vith refC'rence to your other quest ion will say that t h is <.lepttt'l
ment has f r·equ ently heretof or e held t hat if the uraymau is em
p loyed by t he consig nor a n d the consignment is made f rom with
out the statr and t he contract of shipment requires the' deliver y 
t o be mad e t o t he t·esidenc·c of the consignee he may dC'Iivct· the 
ship m ent t o t he consignee a t h is l'(•sitlcnce after t he same hns 
been pt·operly Rigned f or, but thlit t he consign ee may not, wlw r l.! 
he r eceives t he consi~"'lment a t the dep ot or express office, employ 
a d r a y man or ot her· p erson t o deliver t he same to h is J'Csid<'ncc 
and t ha t any dra.vman so em pl oyed hy s uc h consignee would be 
guilty or <l viola t ion or section 2t.I1H .. 

C. J\. RoRBJN:4, .1ss'/ A tt'y Oen '1. 
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J l'TER!OL J MPRO\'£l1E~T.-A l<'h•phonr COill pllny il> a \\'01'1\ of in
ternal improveml'nt. 

lim~. \V .•. .A t,LEX, Sccrrlary uj Stnlr. 

D K\H Bm: Yom·s of th<' 19th ultimo addt'l'"-"t•d to tht> attorury 
:.:l'm'I'Ul t·clat iYe to tht' s tatu;; nf the Standard '1\•ll·phmu.' Com
pan,,· of \\'aukon. Lowa. anti C''>Jll't·iully with l't'fl'rencl' to thl• periotl 
or it . eorporate existence ha.c; IH'en rcfC'l'l'l'd tn lllC for l'(•ply. 

Thl' question p t'<'seutcd hin!!Ps lnt·grl~· (Ill tht• mraning of tit<' 
words ... works of internal impt·ovemt•nt." In other· words, "Is 
a teh•phone company a \\'Ol'k of intrl'llnl i111prown•cnt ?' · 

I nol:e your sn~estions in t hr multt•t·, a lso t h<' l'nl·t that yout· 
department has fot• rom·tce n yrn r·s lust past construed the term 
as excluding and not including telt•phonc com panies and that 
this view is s ustained, to sonw extent , hy tlte opiuion of fot'IIIN' 
Attorney General 1\l ulla n, to the effect that watrrworks, 1 ig-h tiug 
p la nts antl the like at·e 110 t wot·ks of intPrna l inqwovemrnt, which 
opinion was l'ende rNI January !H , 190:~ nnd is shown ot pages 
149-153, i nc I usive, of the 1\ ttorrwy General's Hep ot·t fo t· 190-!. 

1 haYe a I so exam ined the a u thor itit•s p r·eM'ntrd by .J. l.1. Parr ish 
in his letter of the 15th u ltimo acld r·es: ed to the attorney gen
t ral, copy of which has been furn iHhcd you. 

If the questiiJn were one to bt• tlrtcl'lninrll in t lw tirst instance. 
the writer would not be inclined to agl't'<' with the opiuiou o[ 
forrner Attorney General Mullan e\'CII on the qut"stion of water
wor ks or electric lighting p lanb, fo r in my judgnwnt. the weight 
of authority is to the effect that such p la n ts are work!i of in
ternal improvement. See 

r esler vs. Beattie, l Wash .. :JOH; :2:) l'nc., 1014 ; 
Lwuenu:ortlt us .• lliller, 7 K ansas, 4!l:l . 

J:<,o r othe r cases defin ing wor ks of int<'r nnl impr·ovemrnt, I call 
VOlll' attention to the brier iu the case o( ('ookc t•.~. f i'I'I'SO'II, 108 
~lin n .. :~88; 122 N. W. 251 a n cl 52 £,. H. A. (N. R). 41 5 ~ml 
nu t hol'ities r·eferred to in thr not r in t he lust meutiorwd vol umC'. 
Ht\~kinr ('.~ . • Velson (Jounty. 27 h n. A., G!lG and not r Ill pUJ.{C 701. 
~<'t' nhw UipJJe , •. ~. Recl.-e1·, !i7 N. W . (l\1i11 11 .), :~:H . wht' l't•i n i t 
was h<·ld that a gru in <'le\·atot· wos n wor k of intPr'liHI impt·nvPlll<'ll t 
iu the crct·t ion or cond uct of whic·h l h «> stn tc• m il!ht not luwl'ully 

<'ng-agc. 

8 
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Jn the case of Northwestern Telegraph E:rchm1ge t·s. 0. M. (~ 
St. P. Ry. Co., 79 N. W., 315, the supreme court of Uinncsota 
held that a telephone line was a work of internal improvement, 
basing its opinion up~n the fact that U1e federal government by 
section 5263 of the revised statu tes had provided: 

"Any telegraph company uow organized, or which may 
hereafter be organized under the laws of the state, shall have 
the right to construct, maintain and operate lines of telegraph 
tlu·ough and over any portion of the public domain of the 
United States, over and along any of the military or post 
roads of the United States, which then or may hereafter be 
declared such by law, and over, m1der or across navigabll! 
streams or water of the U nited States. " 

and on the further proposition that a telephone was a speakin~ 
telegraph that there was no distinction between the two so far as 
their rights under the statute were concerned. Iu the course of 
the opinion the court, at page 317, says: 

''No valid distinction can be made between federal and 
state legislation in the state so that tbe Act of Congress with 
reference to telegraph lines over and along post roads before 
referred to must, in our opiniou1 include telephone lines, where 
applicable at all. Unquestiona.bly, a line construcle(l as is 
p1·oposed by plaintiff', for public ttse, for the tmnsmission of 
·intelligence by wit·e whether it be, technically speaking, a 
telegraph or a telephone line, is a work of internal improve
ment." 

In my judgment our court would probably follow the last cited 
<'ase and hold that a telephone line or system is a work of internal 
imp rovernen t. 

I am authorizeu to say that the attorney general concurs in this 
view. 

C. A. ROBBINS, Ass't Att'y Gen'l. 

HoTEr, INSPECTlON.-AutlJoJ"izcd to perflonally collect inspection 
fer u nder law of thi r ty-sixth gene1·al assembly. 

.AugusL 13, 1915. 
~OHVAL ENGER, Inspector of Hotels. 

DEAR S IR: You cal l attention to the provisious of sections 
2514-q and 2514-s of the hotel inspection law and inquire whether 

OPI:>\IONR ANn LETTRHR 1\!i 

or 1101 t hc>W ~(·<·I ions shoillcl lw r·ullsil·uctl togctiH'r in sur.h n war 
;1:- to rrq u i n• 1 h.- i mqll'l'l rw o1· his 1lrput ies 11111 k i n::t 1 hr im•p<'cl ion t:1 
•·nllrr·L t hr hoi rl i ll!';pcc·t ion l'rrs provicled for iJ1 t hC' last llflllled sec
tion. In lh r first mrnlionrd srPtion lbPrr is J'onnrl th<' f'ollowin"' 

"' IN ugnagc: 

" If upon iuspcction of any hott'l it shall be found that this 
law has bern fully complied with and the i11spection fee has 
breu paid to the insprctor, he shall issue a certificate to that 
effect to the person OJ)erating the same.'' 

I am of the opinion that this language is sufficient and author
izes the hotel inspector or his deputies making the inspection to 
c·ollect the inspection fee notwithstanding the fact that the words 
were stricken from the last mentioned seetion which rc(Juired it to 
be paid to the person making the inspectim1. 

In view of the foregoing answer, it is unnecessary to answer 
your second, tl1ird and fourth inquiries. 

C. A. ROBBTNS, Ass't A.tt'y Gen'l. 

CJTJES AND TowNs-1\lAN.\OER.-Cities governed by the manager 
plan do not, by that method, eliminate the park commissioner, 
but it may be abolished by the council. 

August 21, 1915. 

W. R. RYAN, Sec'y PMk Commission, Webster City, Iowa. 

DEAR SIR: Replying to yours of the 20th instant addressed to 
t hr attorney general will say that in my judgment chapter 14-D , 
title V of the suplemental supplement, known as the city manager 
plan of government does not necessarily abolish the park commis
sion. but the same may he abolished by the council. I call your 
atte11tion to the following language found in section 1056-b3: 

" The terUls of office of the mayor and cotlncilmen or a lder
men of any city or incorporated town, adopting the form of 
government contemplated by this act, in office at the beginning 
of the terms of o:ffjce ()£ the councilmen first elected. under the 
provisions hereof, shall t hen cease and determ ine, and exeep t 
the members of the library board, whose terms of office shall 
continue as now pr ovided by law, the terms of office of aU 
other officers includi11g park comrnissimers, members of tlie 
board of pnblic works, and water works trustees, whether 
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ch•c>ft•d O J' appOill ll•cl, 3U<J O[ 11JI (' lll ploy('(•S Uf Sll«'h t•il_v Il l' ill~ 

l'Ol'pOntlrtl tnwn. shall ht• s uh.it' t·l In the aetion ol' ll tr ,.11111 wil 
' '" nHl llR!H'I'. M\ hrt·f'in provicif•d. 1-: srPpt I llf' uwmh!'l'~'> nl' t hr 
lihrnr,r hn<li'O. thr rntiiH'il sha ll lta.v{' pnwrr to drfrrmiu 1 ,.he 
fcnurr of offirc of auy o!Ji,·rr or lhc. lrnu of rmployntrnt of 
nny employee that il i.~ mrlhorizrd to (tppoiut or e1nplny, ancl 
to dccl(l!'e. any such oD'1re I'Gcrtllt, OJ' to oischa•·ge nny SIIC'h 

<'mployee with or withou t !'lliiS!'. as it may deem advisable." 

Sec also s<'ctiou 1056-h22 whi('h r(•ads as follows: 

'.All tl<'paJ•tJnents of coitiPR Hlld towm; which shall auopt the 
fol'lu of government her ein ron tt'mplated. shall continue to 
ex ist as d ('part men ts of t he government of su ch <·ity or towu 
until a.bol isht'd. changed ot· modil:ied under the provisions of 
this nH." 

C. A. RooalNR, Ass't Att'y Ge11'l. 

Con-<TY A uotTOR.-Is to enter aU drainage assessments on tile regu
lar tnx books Ra me as other taxes and such tax should be di
viclecl into two installnwn ts snntc as other ta.xes. 

August 2 , 1915. 

II. J. McCHESNEY, County Tt·easurer, Algona, Iowa. 

DEAR S m: Yours of the 25th instant, addressed to tbe attorney 
general, has been referred to me fo1· t·cply. 

Yon call attention to section 1983 of tbe drainage law and in
quire whether or not it is the duty of the county auditor to extend 
all dl'ltinage assessments, principal and interest, on to the regular 
tax liRt in order that they may be collected by the treasurt>r a t the 
Ramc time and in the same manner as other taxes. 

In my judgment tl1e section to wluch you refer has no r eference 
or ap pliN1tion to such drainage c]js tricts as exist in your county, 
but has •·efct•ence alone to the collectiotl of the costs of what are 
termed United States levees_ I£ you will examine sections l 975 to 
1989 inclusive you will see that all these sections relate to this sub
j ect_ In my opinion the law which governs the question which you 
hav e iu mind is found in chapter 2-A of title X and will be found 
commencing with section 1989-al, and the section covering the mat· 
ter about which you inquire is section 1989-a13, supplement to tb~ 
<:ode, 1913, which reads in part as follows: 
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'' S.rti tl ~ax shaJl lw lt•Vil'd 11(1011 lhl• lnutJ~ of I Itt• 11\\ lll't•;o: ISO 

lwndited lll thP ratio at'nt···~aid nnrl rolll•Cl!'d in tht• ~IIIIH' man 
ner as other t axPJ.. fn t· t·nunty purposl':-: ... 

l] t'JH'I' I am of tlw opinion I hat it is lht• dut.\· or tl11• nuditnr tn 
l'llter all drainage S\F;SPssments on the t·egular tnx hooks in the Aa mc 
ulll llll<'l' as other taxes; nlso thEtt t l11~ tnx shou ld he 11ivitlt>d into two 
in~·t:1llmcnts the satn<' ns thr grnt:' ral taxes. and 1 h<' sunJt' rule 
should also govern the enteJ·ing of p:wing-. curbing. guttrr and 
sewer assessments in cities and towns. 

\Vith r eference to your other quest.ion will say that this dcpart
m~nt has heretofore held that where a town has eettitirt.l to t nr 
trNtsurcr ten days prior to Au~.t11st 1st of this year th<' nuru bc r of 
miles of unpaved streets within Fu tch city OJ' town as required bv 
et'ction 1571-m32, supplemental supplentent. that such ('ities and 
towns would be entitled to participate in the apportionment made 
iu A ngust of this year of the motor vehicle fund, otherwise not. 

C. A. Rooams, .Ass'f t1lt'y Oen'l. 

CoBPORATIONs.-A corporation does not have to comply with the 
law regulating foreign corporations in ordet· to commenee an 
action in Iowa. 

August 30, 1915. 

BLAKE & WrLSON, Attorneys, Burlington, Iowa. 

0ENTLEr.1EN: Replying to yours of the 26th instant addt·essed 
to the attorney general will say that I am of the opinion that the 
bringing of the action in the courts of this state by a forei~rn cor
poration is not such a doing of business within this state as would 
require it to comply with onr laws r egulating foreign corporations. 
J call your attention to the foll owing C<'lSes so holdiu~: 

St. Louis, A.. <~ T. Ry. Co . vs. Fire Assn_ of Phila., 18 S. W. 
43, 46, 55 Arlc 163; 

Charter Oak JJife Ins. Co. vs. Sawyer, 44 Wis., 387; 
Olt ristwm vs. Ametican F''reehold Land J, Mo,·tgaoe Co., 7 

South., 427, 89 Ala., 198; 
Cook vs. &nn.e Bri<'k Co., 12 South., 918, 919 98 Ala., 409. 
George A. Barse Liue Stock Co. us. Range Valley Cattle Co., 

50 Pac., 630, 632, 16 Utah, 59 ; 
Utley vs. Clark-Gardner Lode Min.. Co., 4 Colo_, 369, 373; 
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1ft1111ltl 1'.'1. Swn11 T,u111l 1( ('rtl/lr ('n .. -10 ~. E .. IIi~ . lli:i. t ."'1 J 

Ill . Iii. :!7 I J. H.,\ . :n:t I ."'• .\m. Sl. Rep .. 1~1. 
l'owdr ,. Hu·, ,. ('alll r ( 'o. r·~ l '11slrr ro .. ('om 'rs, :!:! l'a.-

:ntl. :l~.). !I 1\lont., u;;. ., 

f'. ,\ . HoBBIN~, A . .,s 'f ~1ft 'y (lrn'l. 

l•' rl'tr \XD 0 \M~: I JIC'EN~~:.-~J ny hC' ohtaincd by fill in~ ont thP up
plicntioll hlank and ),\\'C'nrin~ to sAme hcfore a notary or jus
tire or· by appearin~ in per-son h<'fore the Auditor. 

September ~. 1915. 

TT. C. BtNou.ur,, ec'!l lou:a Oas Co .. Iowa Falls, Iowa. 

Dr-;AR Hm: Replying- to .vours of the 26th u ltimo will say that 
it is provi<lcd by section 25G!l-a4, supplemental supplement, 1915: 

11 An npplicant fo t· a license shall fill out an authorized ap
plication b lank and subseribe and swear to it before the county 
auditor, or a. notary, or a justice o.f the peace." 

Hence, it follows that unless you appear personally before the 
nuditor you would have to swear to the application b<'fore either 
a. justice o.f the peace or a. notary and it would be up to the appli
cant to pay the regular notarial or justice fees, as the case may b<'. 
Tlll.s went into effect by the provisions of senate file 623 or the last 
general assembly and this is doubtless the reason why you have 
had no difficulty in former years in procuring a. licen. c without 
making personal application. 

I am inclined to tbt> view that the payment of a personal tax 
in the taxing district would be some evidence of re idenee in that 
{li10;trict hut it would not be conelush·e. as a person might have per
sonal property in a taxing district other than that in which he 
really resides. 

C. A. ROBBINS, Ass't Alt'y Gen'l. 

C'OUN'l'Y TREASURER.-When city taxes are collected by county 
treasurer, t reasurer is <'n tit.lcd to the $300 for the year or 
1915. Supervisors alone provide clerk help other than deputy. 

September 9, 1915. 

R. E. JOUNSON, Counf.y Treasurer, )luscatine, I owa. 

DEAR SIR: Replying to yonrs of the 4th instant will say thllt 
this departm<'nt has heretofore bt>ld that for th e year 1915, in couu-
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tits ha\'ing a special charter tity, whel'(~ tlw hiXl'S 11rt- l'ollt•dt•tl "" 
the county treasurer. the lJ'('8~llrl'l' is entitl ttl to tlw wholr or sai:l 
three hundred dollars C\'Cll tltousrb the law 'H'" t'n forc<'•l onh aftt·r 
July 4th, 1915. · 

\\'ith reference to your St'!'CHHl qne.,tiou "ill say thai hy an ex
amination of the last s<-ntcnc(' of !)Cction 491 of tl11• -;upplcmcntal 
supplement you will fiml I hat it i.;; optional with the board of 
supcl'\;sors whether th<>y "ill allnw anythinj( fnt· nd,litional t•h•l'k 
hin•, the langua!!e being: 

.. And in case a1lditi<ln11l d~·pulit"' ot' clt·l·ks n•·t• ~~~·l.'dt!~l the 
lJoaru of SUpervisor. 1113)' lll!li\C hUClt alluwnnce therefor as 
they may u eem n•a. ... ounbh.•, not excel•diug the ~;alm·y or the 
first deputy," 

and unless you can convince tlw boor·tl that sud1 a•lditional help 
is needed, J know of no way hy which you misrht. obtain the de
sired relief. 

U .• \. HonorNs, Ass 't Att 'y Gen'l. 

CouNTY AuDITOR.-Deputy receives one-half received by auditor. 
This to include one-b.,'' the entire amount received as salary. 

September 9, 1915. 

H. c. SHOEMAKER, c()ll)lty Auditor, Muscatin<'. Iowa. 

DEAR Sm: Replying to yoUt'!> of the 7th instant \\' ill say that 
tllis department bas heretofore held that in those counties where 
the salary of the deputy county auditor is fL"'ted at one-half the 
salarr of the auditor any additional allowance to the auditor 
shouid be added to and considered a par t o£ his snlnry as fixed by 
statute for the purpose of determining the amount of the salary of 
the deputy. We were led to this couclusiou by reason or the fact 
that in fucinO' the salary of the deputy clerk in section 298-a tb~ 
language is ~~an amoun t equ al to one-half the amoun t received by 
the clerk." and while the longua~c is not th(' suml' us. to the dep
uties in otlter offices, yet. thl'l'C is no appurcut l'CilSOII for making a 
distiu('tiou, and that as to the deputy audilot· unu d~·1mty tJ'('asur~r 
the law should be cou true1l the same as in the l·ase o£ lhl· dcpnty 

(•Jerk. 

( ' .. \ HonsiN!', Ass 'I .lit 'y Gell 'l. 



120 REPORT OF ATTORNEY GENERAL 

CrTrE..:; .\:>~D TowN~, SC.\J.F:~.-C'itics ami towns cannot install sealcs 

and r c>qnire w<'ig-hin~ of articles on same. Owner who complies 
with scctwns :3009-i to 3029-d1 may make use of same. 

September 11, 1915. 
l!~I'J'ED Lt' ~IBER 'o. , ('lin ton, Iowa. 

GENTLE~tEN: Rcplying to yours of the 4th ins tant addressed to 
the att orr~cy ~<'lll'l'HI will say that prior to the enactment" of sec
t ions :~009-i to :3029-d 1. this depa r tmcnt had held that citi c.~ and 
towus had powc•r to iustall city scales and t·cquire the wcighin~ of 
m•ticll'S sold hy wc>ig-ht ovt•r such scales. 

However·, I um ol' the op inion that by the acts of the thirty-sixth 
gen<'ral assembly, round in said sections. the power of c ities in 
this r espect was withdrawn anti this would. have the effect to annul 
any ordinnncc ther etofore enacted providing for such city scales. 
lienee, it follows that the owuer of a scale who has complied with 
the sections above rcfe l'l'cd to would have the rig ht to make use of 
th e same. 

C. A. Rossrns, .dss't Att'y Gen'l. 

C.:ITl.E.~ AND TOWNS-l'OLICEliiAN ' S PENSION.-A policeman who is 
incapacitated by disease during his term of service is entitled 
to pol iceman's pen. ion under seetion 932-n, suppletnent to the 
code, 1913. 

September 13, 1915. 

,JAMES G. BRITTON, Arting Chief of Police, Sioux City, Iowa. 

DEAR SIR: Yours of the 7th instant addressed to the attorney 
general has been referred to me for reply. Your question briefly 
~tated iH whether or not a member of the police force who, while 
serving as such member, becomes disabled through disease con
tracted s u bsequent to the commencement of his service, js entitl ed 
to the policeman 's p ension, whether such disease be the direct 
result of his em ployment or not. The language of the law material 
to be con sidm•ed is fonnd in section 932-n, supplement to the code, 
1913, and reads ns follows: 

" Auy memhe•· or a police departmen t within the provisions 
or thi'l act who shnll, whil(' 1:1 member or such deptH'tml.'ut aml 
\vhilc engaged i11 the pe t·forrnance of his duties as such poliN•
man, be iujured or disabled and. upon an examination by a 
physician appointed by the board of trustees, be found to be 

OT' I ~ lO:-JH A:-IU L.gT'l'EHl:l 1 :!1 

ph~·s iNilly nr lll<'ntally JWl'IIHllll'lllly d isahlt·tl sn <t!-. lo l'l'tllhor 

him unfit for tht> pE>rforurnnt·t• of dnti t>.; of a pohl·eman, shall 
lw entitlf'd 1o lw rrt ir·t•ll and thr hoard of trustce-s shall 
therrnpon orrler hi-, rrlirrmrnt and upon hl.'in~ rrtirrrl. he 
),ball be paid out or thr polic·t•mrn'h P<'llSion fund of such 
c ity , monthly, a sum l'qllnl to nnt>-hulf of 1hr amou nt of the 
monthly eompen ation nllClwrd such memhr r a., salar~· at the 
date of his injury or disability. " 

Tbe disease complained or and whh·h has resulted in the cla im 
"disability " is not traceable a lone to thr perrorrnance of official 
duties aDll doubtless the disea'lc was pr·esent duriu~ th!.' time the 
policeman was off duty as well as during the ti111e he was on duty. 
but undet· the proofs submitted it hus rt>ached the !lta~t> which re
eultcd in disability during the time of his cmploymrnt and. in 
my judgment, this is all that is required in order to enti tle him to 
be retired and to receive the benefits of the net providt>d fo•· tl1o"e 
thus retired. 

"Disabil ity" has been held to mean any bodily infirmity by 
which a p erson is incapacitated from pursui ng his usual vocation. 

Miller vs. Anterican Mutttal 1l rcidcnt I ns. Co., 92 Tenn. 167; 
21 S. W. 39; 20 L. R. A. 765. 

C. A. RoBBINg, .1ss'l Att 'y Ge11 'l. 

SELLING ScHOOL SUPPLIES .\T PROFJT.-A school corporation cannot 
sell school supplie!'! to scholar_c; exc£'pt at cost. 

September 17, 1915. 

Eow. LucKlESIT, Maquoketa, I owa. 

DEAR S IR: Yom favor of thr l Oth instant has been rcfer·r<'tl to 

me for reply. You p1·eseut the followin~ qnestion: 

"Is there a state law in Iowa prohibiting puhlic schools ft·om 
selling school supplies to students at a profit - these snpplies 

being tablets, pencils, paper, etc.?" 

Generally speaking, there is no law which, in so many words, 
prohibits a school from selling supplies at a ? '·ofit. Nevertheless, 
it is plain that it was not iotendecl that pubhc sch_ools should sell 

b ). t a profit becau~ s!.'ction 2 24 pro\•td<'s as follows: sue supp tes a · · 
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' "rltt• hn:11·d of dii'I'I'IO!':-\ of l'il<'h lllltl ('\'C'l',\' sc•hoolc•OI'porajjon 
in lhf' si»IP ol' Iowa i:-. lwr·<•hy anthoriz<>d and <'IIIJlO\\Prc·d to 
adopt tf'xt hooks for lh<' teac·hing of all hrarwh<'s that arl" now 
or may herNlfl<'l' hc· nnthorizcd to he tnught in the public 
schools of I he statC', and to eon tract for and huy sa id hookq 
and auy and aU olh<'r nN·t>ssnry school suppli<'. at said con
tract pric·cs. 1u1Cl to sc•ll the same to the pupils of thC'ir rcsp<'et
ive distriets at < ost . and said mon<'y so r cc<.>iv<.>d shall be 
retnrm'd t o the <'OIIIing<'lll J'untl. " 

Thet·cfOJ·e. it is plainly iut<'IHled that no profit shall be mad<' 
and that a public school c·orporation cannot ell school supplies 
to stndcnts at a profit. 

WtLl-:;Y S. RANKJN, Special Counsel. 

CITIES AND TowNs-BRIDOE 'rAx.-Cities are entitled to all bridge 
tax collected within their limits after July 4th, 1915. 

September 24, 191J. 

E. J. WENNER, County Attornry, Waterloo, Iowa. 

DEAR S tR: Yours of the 21st instant addressed to the attorney 
general bas been refcn-cu to me for reply together with a copy of 
the letter of J. B. Newman, mayor of Cedar Falls, in which he, 
on behalf of said city, asserts the right to control the bridge fund 
collected upou the property in such city after July 4, 1915. I am 
inclined to the view that his contention is well founded. While 
there is no statute directly specifying when the official'i are to 
start this special city bridge fund, yet under the expre s terms of 
the law the county is relieved from liability, and such liability is 
imposed upon tl1e city ou and aftet· the taking effect of this law, 
to wit: July 4, 1915, and it ·would seem unjust to impose the 
duty of caring for bridges within its limits upon the city without 
furnishing i t the means with which to perform such duty. 

Hence, I am of the opinion that Cedar Falls and other like cities 
are entitled to all bridge tax collected from property within their 
limits from and after July 4, 1915. 

C. A. RoBBINs, Ass't Atl'y Ocn'l. 

OPINWNS AND l .. gTTEHS 1:!3 

BOARD oF Co~TROL--TR.\:N. FER OF PRI:->Ol\1-:R!=:.-The boat·d of con
trol may transfer prisont>rs from one prison to anothet·. 

eptember 30. 1915. 

nosoR.\BLE Bo.\RD OF Co:-:TROL OF STATE Jsl'\TITt 'TtO:>:l". 

OENTLEMEN: You have rt>qut'stt>d thi-. dt'PIHtmt>nt to rule on 
the following question : 

"Can the board or cuntr·ol, IIIHlt'l' thr In\\ , onl<'r thr transfer 
of a prisoner at Fort )ladisou to tlw Ht•fonuator·y at .\namosa 
for the purpose of furnishiug employment to the prisoner 
thus transferred; also vice vcrsa t ·' 

You state that Warden 1\fcCiau~ht·y wants n mnn to do certain 
work in a cooperage plant and does not happt•n to have a man to 
do the work required and that there is such u man at l•'ort 1\ladison. 
While there is no specific statute c·ovcring this pat·ticular matter, 
there seems to be no good reason why you cannot make such a 
transfer . It certainly will be conct>dcd ttl onct• that a transfer 
from Fort Madison to Anamosa may be made. The code does pro
Yide that where an institution is overcrowded a trausft>r is author
ized. It has also been decided that for the care of the insane a 
transfer may be made. As the law now stands, it is provided: 

"The inmates of the penitentiary untl of the refm·1natory 
shall be employed only on state account and for state u. e ~d 
on any public works; provided, however, that none ~f satd 
employment for state account or state usc shall he exerctsed or 
performed within the corporate limits of the city of Fort 
Madison or the city o.f .Anamosa, unless performed on state 
premises, and exceP.,ting such employment .as pertains t~. ex
isting contracts or exclusively for the benefit of the state. 

Section 5718-all, from which I quot<•, nl-.o ~ivcs your board 
power to establish industries whiclt may seem ad~i~nble, and the 
thirty-sixth general assembly gives your board addttwn~l pdwer to 
furnish employment by teaching useful trades nnd callings so far 
as practicable and in looking after the inlellectuul and moral 

de;elopment, and uses these words: 

" Th board of contr ol i~ hereby authot·ized ouu elllpowereJ 
to est.a~lish such indu~tries us iL ruU,\' dt•C'III ndvi.sahlt! llt l>~id 

't t' nd al S}ti11 rel'ormaton· uud at m· tu conH"Cllou peut en tary, a · · ' . . · d 
with any of the penal, reformatory ot· other insttlullous uu er 
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its jurisdiction, and the inmates may r ender services as herein 
limited and defined, at or away from any of the said institu
tions with the cousent of said board of con trol, • • • " 

It would seem that the whole general meaning of the law as it 
now stands i. to g-i"e the board of control considerable latitude in 
exchange of prisoners, and your questions should be answered in 
the affirmative. 

WILEY S. RANKlN, Special Oounsrl. 

SOLDIERS' EXEMPTION.- Oid soldiers are entitled to an exemption 
of $1,200 for the year 1915 ; $1 ,500 for 1916 and ther eafter. 

October 1, 1915. 
MRS. J. J. NINEMmEs, Ottumwa, I owa. 

DEAR MADAM : I have your letter of the 29th ultimo in wh ich 
you state that you n oticed an article in a newspaper to the effect 
that soldiers and soldiers' widows would not r eceive the benpfit of 
an exemption from taxation for this year because of a <'hange in 
the provisions of the law with reference to such exemptions. You 
ask me to advise you with reference thereto. 

The question has at·isen in many localities in the state as to 
whether an honorably discharged Union soldier or sailor of the ::\Iex
ican War o1· Wnr of the Rebellion , or the widows r emaining u nmar
ried of such , oldier or sailor, who .did not file with the assessor, or 
who failed to file with the board of supervisors before September 
1st, a verified statement that he or she is the owner of the property 
on which exemption from taxation is claimed, will be entitled to 
an exemption tor the year 1915. 

The provi. ion rcquil'ing the filing of a statement that the person 
claiming the exemption under what is known as the Soldier's 
Exemption L aw is the owner of tbe property was enacted by the 
thirty-sixth general assembly and d id not become a law un til July 
4, 1915, long after the assessment of property fol' this year was 
completed and uoes not, in my opinion, affect exemptions for tht> 
year 1915, hnl t•ach person entitled to au exemption uncle•· the 1aw 
ns it ex isted ut till' time th<' as. .. essment was made should l'N'(•ive the 
benefit ol' such t>Xemptiou for this yea t· without J•egat'd to any 
J·estrictious or requirements contained :in the euactmeut of tht' 
thirty-sixth general assembly nffee:ting the taxation of prOJH•rty 
of the persons referred to above. The additional requirements 
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will ouly be operative as to ex<'mpt ions on property asses.~ed c.luring 
th<' year 1916 and sub-;equent years. You will he entitled to an 
exemption for this year without filinK of statement as to ownership 
as required in section 1304-la of the supplemental supplement to the 
code, 1915. 

,J orr~" FI,ETCIIER, ... hs 't .Itt 'y Gcn'l. 

PERSISTa'IT VIOL.\TOR::;.-l'ndN· Sl'ction 2461-m. ~upplrmt>ntal sup
plement, 191:>, convktions prior to the statute cannot be con
sidered to prove one a persi!itent violator. 

Octohet· 2, 1915. 

l,IL\S. E. MILLER, County ,1f torney. Albia, Iowa. 

DEAR Sm: Your letter of the 29th ultiwo, ntld l'rsscd to the 
attorney gener al , bas been referred to me fOl' l'<'ply. and I note 
that you are desirous of having an answc•· hy l\Iouday of next 
week. 

You will note that the provision of the statntr rE'aus as follows: 

•' And who shall hereafter br indicted, tt·iccl and com-icteu 
fot· a subsequent offenSt' • • • shall be con:-idcred a per
s istent violator," etc. 

l n view of this language I am inclinNl to b('lieve that the 
su preme court would hold as it did in the case of Sawyer· V'L Galla
~her, 151 Iowa 64, that for the first conviction subsequent to the 
enactment of the statute the court could sentence the defendant 
to the penitentiary or reformatory. Personally I would be inclined 
to agree with your coostntction of the statute, but call your atten
tion to this decision of the supreme court for th<' rea. on that they 
and not myself would he the ones to finally pa ·s upon the con· 

struction of the statute. 

JoliN J•'LJo;TCIH-:R., 1lss'~ .-ttt'y Gen't: 

P ENSION FOR THE Hw•m.-A p<'l'SOn need not bl' nhRolntely blind in 
ol'dPr tn l' l11 itll• him 1o t lw hrnc•lit of a prn11ion. 

OC'tOb<'l' 4. 1915. 

1~. F'. FEEL\', AttornnJ. Wutrl'loo, lown. 

DEAR SIR: Your letter of the lGth ultimo, adtlrl•-;sc<l 1o thr 
attorney general , has been referred to me for reply. 
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You cite an instance in your county where a pet·soH is totally 
blind in one eye and so ncar blind in the other that hr cannot 
recognize his (riendo;; standiu~ within a few fret of him. that he is 
wholly unfit for any kind of S<'l'\'i<·e on account o( his defective 
eyesight. and you ask whether in I hr opinjon of the dt•partment 
he would be entitled to pension under chaptet· lO·A, supplemental 
supplement to the code, 1915. 

It is my opinion that a person need not be totally hi i ud in ot·dcr 
to entitle him to the benefits of tht> Ia\\· referred to. If be is so 
blind as to render him incapable of doina work that ncrcc:sitatrs 
the faculty of sight to perfot·m he would be blind in the sense that 
the word is used in the ad. I do not mean by this that merely de
fective eyesight would entit le one to the benefits of the law, hut there 
must be such a. lack of sight as that the person bas no practic•ol use 
of the sense of sight. This is n question largely for the examining 
physician to determine and no bard and fast rule can be laid down 
on the subject. 

JouN .lhETCIIER, Ass't Att 'y Gen 'l. 

ScHOOL BOARos.-EMPLOYllENT OF l\1EUBEBS.-A school bonrd can
not employ one of it<; members to haul children to and from 
school. 

October 4. 1915. 

A. l\f. DEYOE, Superinlr11de11t oj' Public l n,structimt. 

DEAR SIR: In yours of the 29th ultimo, addressed to the attor
ney general, you propound the tollowmg questton: 

"Under Section 2794-a, Paragraph c, Supplement to thr 
Code, Could a school board IPgally employ one of its lll<'mhers 
to hllul c•hildl'en to and ft·nm school ''' 

l n my judgment th is qucst.ion should be answered in the negative. 
Our supreme court bas h<.'ld that such contracts are against public 
policy. 

Sec Bay vs. Davidson, 133 Jown G88. 

f'. A. RouRtN!1, As.~'l Att'y Ocn'l 

I ' 'roXH'.\TI NG Ltl.ll'l•ll~ lh..t.l\l:.HL Dt·n) 1111111 :-.i~nin~ tt:lllll' 11[ c·nr.
!-i~lll"C' on rrc·ords us n•, •ri\'in~ lifJuur tni~ltt h•• puni,hrtl for 
aiel in~ nnd ahPII iu~ ('arri•·t· itt 'iolat iiiK hm. 

lklnht•t· 1:1, 1915. 

J . E. RISDEN, Oskaloooa, Town. 

D EAR SIR: Yours of lh(' Hth instant adot'\'i>.S<'d to th<' attornt>y 
~rueral has been rcf<'rred to me for reply. 

'l'lw mere fact of tlw drnyuutn ·!. t•ntN·in~ 1 he uun1c of the con
,..j~lll'<' 011 the l'<'t'Ol'cl-. would not. in my jurlgntNtt. (·onstitntc any 
offense. However, th(' lac;t <.;l'nh•Jt<•c of !iPC'Iion 2.J.21-h, snpplt>mental 
snpplPm('ut, prmid<.'s: 

"No shipment. bill<>cl in whole or in part as intoxicating 
liquor shall be del ivercd I o tl1c c·onsigncc until such ctmsignee 
upo11 such record enters in ink, in legiblr writin~, his full 
name and the residence or place of business, giving the name 
of the town or city and the street name ancl number, where 
there is sueh, and certifies that such liquor is for his own lawful 
purposes or private consumption." 

Section 2421-c provides: 

"It shall be a misdemeanor for any raUroad company, ex
press c-ompany, corpot·ation or common canier, person, steam
hoat or stcamhout line, or any a~cnt or· employe of such 
railroad company, express company, corporation or com
mon carrier, per-.ou, st<.'amboat or steamboat line, to deliver 
any intoxicating liquor to any person other than the consignee, 
or without same haYing been receipted for as herein reqwred, 
or where there is reasonable ground to believe that such liguor 
is intended for un\awfu\ usc, ot· to refuse examination of such 
record to any officer cntitl<'cl to same as hN·Pin pro\'i.ded. And 
in no case shall any railroAd rompany, express eompany, cor
poration or other common ('arricr, perMon, steamboat or steam
boat line, be liable for damages for complying with this act." 

lienee the carrier delivet·ing to such a. dro.vmnn would be guilty 

of a misdemeanor. 

Section 5299 of the code provides: 

" '!'be distinction between an accessory before the fact and 
a principal is abrogated, and all persons concerned in the com
mission of a public offense, whether they directly commit. the 
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ad ('Oilsliluting- tiH' offcn~>t•. or aid a nd nb<•t its I'OtUJutss1011, 

though not prexC'nt. 11111~1 ht•t·eaft ~t· ""' indiC'tr.d. tt·iecl and 
p11nishrd as JH'incipals.' · 

('mnbinin:.r tltcsC' seetions, I lllll of tlw opinion lltal tlw drayman 
in such a <:HS<' mig-ht he pun ished for aiding- a nd abetting the cat·
riet· in violatiu~ the law. 

r. A. ROBRIN:", Ass'l Atl '!I Of' II 'l. 

AORICULTUR.\L 'ocrETY-D IS'l'R.ICT-COUNTY.-Any association Ol' 

incorporated society having in view any 01· all of section 
1661-A, snpplemental supplement, 1915, would be entitled to 

benefit of state aid. 
Octobet· 25, 1915. 

A. R. CoREY, Secretary, Department of Agriculture. · 

DEAR Sm.: Yours of the 15th instant, add ressed to the attorney 
general, has beeu referred to me for reply. 

Yom· queMion, b1·iefly stated, is, W hat constitutes a county or 
district agricultnral society within t he meaning of section 1661-a, 
supplemental supplement, 1915 ? 

The language material to be considered reads as follows: 

"Any county or district agricultural society, upon the filing 
with the auditor of state affidavits of i ts p resident, secretary 
and treasurer showing what sum has actually been paid out 
during the current year for premiums, not including r aces, or 
money paid to secure games or other am usements, and that 
no gambling device or other violations of law were permitted, 
together with the certificate from the secretary of the state 
society showing that H bas reported according to law, shall 
be entitled to r eceive from the state t reasurer a sum equal 
to 60% of the amount so paid in premiums." 

An agricultural society bas been defined to be 

''one seeking to bring together people engaged in agricultural 
pursuits, and in the manufacture of a1·ticles adapted to the 
use and cul tivation of the soil, and to exhibit to those in attend
ance the crops r esulting f r om t he various methods of farming, 
and give to the people of the state engaged in agricultural 
pursuits an opportunity of d iscussing var ious methods of 
farming, farm implements used, differ ent breeds of stock 

OPl:-110~8 ANn LJ\:TTEI1S J :!!l 

r·:~ist••l. nnd tn rdut·atr Otr pcoplt• in this W<l,\' in lltt• put·::mib; 
ol at:nr·nlt llt't'. tltnl thr eonrlition of the H::!l'i<·Hltnrist ma\' Jw 
illljll'~Yf'fl h_r knowl<•dg-(' OJ' thC' hC'st lllrlhncls of' fnnnin~t. 'IW"\( 
tmwh tnrry. and hrsl ht·Prcls of stock." 

!Juu•niny rs. lndiaM Stnt c Board oj'llgrintllurc, 28 N. E. 
123, 126; 129 Ind . 443; 12 L. R. A. 604. 

H eurc, I am of the opinion that any association o1· incorpot·ated 
society ha\'ing in view any or all of these purposes and cmln·aciu~ 
within its tenitory a county or district, and which has complied 
1\'ith thr provisions of section 1661-a, above quoted, would be en
titled to tht' benefits of state aid under said section whether it bt" 
1leuomiuated "district agricultural society" 01· "county agricul
tural society" or 110t, and even though all classes o£ farm products 
nray not be exhibited at the particular fair d u1·ing the year fo r 
which the state aid is claimed. See, also, Agt·icultural Society vs. 
Shaffer, 86 lowa 377, holding that two or· more societies in the 
same county may be entitled to state aid. 

C. A. ROBBI NS, Ass't Att'y Gen'l. 

PEACE OFFICERS-USE OF FoRCE IN MAKING AnRES'r.-Peacc officers 
may only use force to overcome a person in making an anest. 
Cannot inflict gt·eat bodily injury or death. 

October 29, 1915. 
J. BINGENHEIMER, Odebolt, I owa. 

DEAR SIR: Your letter of the 15th instant, addressed to the 
attorney general, bas been r eferred to me for reply. 

You desire to be informed as to how far you may go i n using 
force in accomplishing an ar rest. 

You are only permitted to use so much force as may be necessary 
to accomplish the arrest of a person but never to the extremity of 
inflicting great bodily injury or death. Officers are too frequently 
imbued with the idea that they have authority to even take life to 
accomplish the arr est o£ a person who may be charged with some 
minor offense. Just recen tly a marshal in a li ttle town in Iowa 
killed a person for resist ing arrest for intoxication. The marshal 
is to-day serving time in the peniten tiary. 

J oHN FLETCHER, Ass't Att'y Gen'l. 
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n~-:Eu AnTIIUIIITV <W G \MEW \ROF.~ TO KtLL.-~tntC' t:nusc• wanlt•lt 
IIIII.' l"llflllll"l' or kill r)N'I' if IIC'I'I'S!';lll'Y to pr•oi C't' l propt•rt.\ 111· 

prr·sons. 
October 2!1, 1!11;";. 

lJ m'\ .. K ('. JliNI'JJAW, •. ?tale Jt'i:~h a11d Game 'fnnlr.u, Spirit IJakr, 

low a. 

_My m;.\n Sm: Your JettC'r of the 25th instant: adclrrssed to the 

attornry ~<'orral, ha been referr('d to me for reply. 

you u nfold plans tor the captu re of a nu mber of deN' fOl' t h(> 
put'J)O!>t• of furnishing specimens to the state hi tor ical clepnrlment. 

ln my opinion you hove ample authority under chaptt•r 206. a<'ls 
of tiH' thirty-fifth general ns.c;embly, to kill OJ' capture any c.lN•r·, 
pt·ovidt•d the k illing or capturing is, in your judgment. uecrssat·y 
either to the protection of the remainder of the deer or the protec
tion of persons or property. The mere fact in itself that the ~tate 
rlcsircs H specimen for its histor-irnl dPpartment would uol he suffi
cient reason for the killing of deer. If the necessity fo1· the 
destruction of deer ex ist~ then of course there would hr nothing 
wrong in rurnishio~ the h ides to tbe his:o•·ical dcpu rtn.lt'll~. and 
uio;;posinl! of the \'enison in the manner provided by law. ::>o, 1f ~:ou 
make sun• in your own mind that it is necessary for the protc•<'t10U 
of persons or property or the remainder of t~e herd to kill. a few 
there would be nothing wr ong with your turmng over the lnd('S to 

the historical department. 

JonN FLETCHER, .Ass't .tltt'y Ocn'l. 

DAIRY AND FooD--Mll.K I NSPECTION BY CITIES AND TOWNS.-C'it ies 

and towns are without p ower in Iowa to enact lUl ordinnnre 

for milk inspection. 
November 8, 1915. 

lioN. BENJ. L. PuROEJ~L, CommJJissirmet· Dairy and. 111
f)0(l Dept., 

Richmond, Vir~uia. 

DEAR IR: Your letter of the 29th ultimo. addressed tn our 
dairy and food commissioner, has been referred to this depnrtmeut 

and to me for reply. 
You inquire whether or not we have any laws in this c;tate gov

erning the following matters: 
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"Pro~ibiting muni(·ipaliti(':, from pas..-.ing ordinance, whiell 
fix reqmremeuts more string('nt than tho:;(' uh·l•ath established 
b.~· _s~te stah_tt~ on the same subject; particulArly lnws pro
htbitmg muuJcJpalities from passing more stringrnt requirt>
mPnts for dairy products than those provided by state statute.'· 

Our code, seetion 6 0, provides: 

'·Municipal corporations shall have power to makt• antl puh
lish, from time to timr. ()rtl inanct•s. not ineon~istt•nt with the 
hms or the state. for l'lll'l'ying into effect or llist· ltar·gitt).! th(' 
powers and duties conferr(•d hy thi title, and surh as hall 
seem necessary and proper to pro,ride for the snfcty. pt'('Servc 
the health, promote the prosperity, improve the moral'!, order. 
comfort and conven ience of ~ueh corporations and t h(' inhab· 
itants t her eof, and to enforce obedience to snch ordinMlces by 
fiue not exceeding one hull(.Jred dollnrs, or hy imprisonment 
not exceeding thirty days.'' 

(Tnder this statute our supreme court hus h!'ld that wh('rc the 
)('j.!islature had provided a system of milk inspt'rtion 1 hut cities and 
towns were without po\\'er to enact an ordinance for the same 
purpose. See 

Bear vs. Oily of Cedar Rapids, 147 I owa 341. 

W c have no special law covering the matter referred to in yout· 
st>concl inquiry which reads as follows: 

"Laws requiring transportation companies to pl'()vidl· proper 
&lnitary facilities for forwarding foods, parti<·ularly milk aud 
dairy products." 

C. A. RossrNs, Ass'l Att 'y Gcn'l. 

Au·ro R EOJSTRATION-HALF YEAR.--36th G. A. uuthorizcd rcgistra· 
tion of last ltalf of year. 

November 10, 1915. 

Cr,i\RF.NOE H.. OFP, Atto1·ney, North English, Iown. 

DEAR ~JR: Replying to yours of the 3rd in:.taul addre~ed to 
tIll' at tol'Dey geueral, will say wbntevet' the •·uto is fot· 191 G there 
j._ 1111 pt·o,•ision for rcgistcriu~ foJ· n half Jl'tl l' ut a tiuw I'X{·cpl for 
tht· la..,t half of the ."l'lll'. Ir the cur luu; h ('l' ll ll!>t•d fot u· ,\'Nit'S, or 
ha~ paid four registration fee· iu this state, then it would be eo-
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titled to one-half rate next year even though one or more of the 
previous registrations was for a half year only. 

However, I am unable to conceive of a case of the kind which 
you mention as existing at this time for there was uo provision 
until the acts of the thirty-fifth general assembly which authorizes 
registration for a half year and any car that has been used four 
years in this state must of necessity have paid the full registration 
fee for at least its first and second years and thet·e would be no 
occasion where such a car could be registered for one-hal£ year 
in 1913 or 1914 as it is only new cars, purchased after August 1st, 
which are entitled to registration at one-half rate. 

C. A. RoBBINS, Ass't Att'y Gen'l. 

CITY TAX FOR D ISPOSAL PLANT.-Under Section 696-b, Supple
mental Supplement, it is meant that council may levy the 
tax for establishment of disposal plant. Couneil may not 
issue bonds for same if indebtedness beyond statutory limit 
without vote. Must have majority vote. 

November 18, 1915. 

LAFAYETTE HroorNS, Olui~ and Sanitary Engineer, State Board of 
Health. 

DEAR Sm: Yours of the 16th ultimo addressed to the attorney 
general has been rcfen·ed to me for reply and you call attention 
to section 696-b, supplemental supplement, which reads as fol. 
lows: 

"The council of any incorporated city or town, including 
cities operatjng under special charter and commission gov
erned cities, may, by ordinance, provide for the establishment 
of sanitary distl'icts for the coll<'ction and disposal of garbng<' 
and such other wnste material as ma.y become dangerous to 
tho public health or detrimental to the best interests oi the 
community, and for the oiling and sprinkling, flushing and 
cleaning of str·cets, and may adopt such rules and regulations 
as nrc necessary for the propet· administration of I he p1·ovi
~ious of t hi:; tlCt. It shall IJavc authol"ity to levy till uuuuul 
tax with iu each district not exe:eediug two miUs fm· a fund 
fo1· lhc purposes of this act, and, by vote of a HIHjuJ•il,\' ol' tlw 
vote1-s voting on such propositiou, tnay issue bolllls for the 
purchase or erection of disposal plants." 
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And you inquire: 

. "~ understa~d the statute to mean that the council of am· 
mcot ?orate.d CJt.y or town may levy the tax: fot· the purpos~ 
mentiOned m tins <H't anti 111 ... • 1 . . 

• u) 11. C SllC 1 liH'Ome lll 8UV proper 
manner, even to the building- of a lli~;posal plant whe~e nece _ 
sary. Am I correct in this intl>rprctatiou f" 

. In ~11Y judgment, this question should be answered in the af
fu·ma t1 ve. Your second question is: 

" However, I do not understand the full meaning and ef. 
feet of. the statements regaJ•ding the issuance of bonds. Mav 
1 1~t a c1ty council issue bonds for tho purposes indicated, pr~ 
VHled such bonds would not carry tho indebtedness beyond 
the statutory Jimit, without a vote, as is now frequently done 
by city councils 1" 

In my jndg~nent, thi~ inquiry should be auswcred in the nega
tive. Your tha·d quest1ou briefly stated is: 

·'Doe~ t.be pt·ovision of this statute cut out the necessity of 
the maJonty vote of the preceding election." 

In my judgment, this question should be answered m the af
firmative. 

In other words, this provision designed to estabHsh a rule for 
the purposes mentioned in this section requires a vote of the 
people in all bond issues for such purposes, but suoh vote need 
only be a majority of the voters voting on the proposition and 
need not be a vote equal to the vote of the majority of the voters 
voting at the last preceding election as is required in some mat
ters. 

C. A . R OBBINS, A.ss't A.tt'y Gen/l. 

OtT¥ ~lANAGER IN CrrrES OF SPEOIATJ CIIAR'l'ER.-City manager plan 
is not available to special charter cities. 

H. D. ITonsT, Attorney, MllScatine, l owu. 
December 9, 1915. 

DE.IH Hrtt: You t·s ol' tlw .J.t h iuxtnnt ndd J't•s-.t'd to lht• nttOJ'IlP.Y 
g~:uend lws l>ccu refel'l'l'd to we t'ot· l't~ pl,\ . Yout· \tue,tioJt bJ•iefl" 
Htatecl i:-~ whether or uot tile lu.w p r·oviding a go\'Ct'llllteut uf citi~.~ 
hy a cily manager piau is appli<'able to cities 1111dcr special clta 1·

tcr. Section 933 of the code reads as follows: 



REI'OilT Of' i\TTOilS~:\' (;~;SJ,;IIi\1. 

" Tbt pro\INIOI" of lhl< t•hflpkr •hntl_ ~lJIJ)I) 6111:\' to eiti~ 
l!l'lin!f untltr 11~'111 charll•r HIHlllll prO\'I"IIIn~ of th" CO<lf OOt 

taws hen-after tnneted r..tatiulf W thr pon•~ uud duti~. liabil
llirs or ot.liplion• of c11it"' nr t•m "' <~IIlii 1~ nny mauner af. 
ftcl or bt- Nn'<trliM tO Rlft~·l Cllll'' WllllP IU'Illl~t llntler ~pecial 
t•hartt•r uniNJ th~ oamt ha,·• .,,,._~iKI n>ft•r.•uee or 81'\' madf 
apphl'llhlt 10 •lith rilit'll." 

h Will .... uot!il lhal -•inn w;.u-h. th~ ~r-1 .. '('tinu ur l_ht 8<'1 

provilhn,.- for tht rit)' ruana~o•r plftll pr<l\'llh..., thai any City. or 
incorporate-d to,.n. IUI<lelli•·~ or~tftlllt<-tl lllulrr t'lmt•trr_ 1_~..(· (Tillt 
\'), auppltllltlll 10 the eu<Jo•. 1!11 :1, \\hll'h l11•1 l'to\'ISJOU l:OWnl 

eili~ organiud untltr 1he ccuHIII'C<iuu form uf ~nwnm~t•OI, may 

adotll 1 b.. plan. 
11 will \)4' noh~l 1hat diiN or~:anito·d umh·r C"hapll•r 14 of saiJ 

Titlt or oJ)t'('l&l charter cili,... ar.• 1101 nwuliont><l anti the fact 1ha1 
1hr ltlrislaiUN' .lnpprd O\'tr ('haph•r 14 nf .aid Title RJid mduded 
Cllapttr 14-(' or Nlid Iitle \\OUiol M'I'IR 10 indicah· lhnl il was UOI 
the inlrntion to mnkr lhr ri ly mnnnj('l'r plan fti'Rilahh• 10 .pe,:ial 
charier eiliC'il. It ia 1rm• that iu 1hr la~t ~tion r.•fi'N:'IItl' i.~ madt 
IO 8p~riMI t•hHnt•r cillea when it comr~~ tu ftn aluwtlonmrnl of rbe 
plan. but thl• only eonftnc llO"er to ohundt>n lhr tnftnftlrl!r pl.tn 
Mild not (>0\\Cr 10 tnkt• it up 1111 thai w~ wouhl 1..- lt·ft Ill reRtl into 
the low hy infCI'I'Ilre thAt it \I'M tht· intenlion of llw lo•~.ti•lutnrc to 
have the whoh• luw HIIPIY 111 1h1• niPIIIIIfC•r t>IRII ancl this woultl IX' 
eOnlr&ry to lhc• t'l lli'C•>I provi~iun of M<'l'tion !J:J3 ubuvc quotro. 

ll tm·e. 1 ant of the Ottiuion that tht• cily ntlulager plan is uot 
availahlr to Mlle('iRI charter citil~. 

C. A. lloaat:o:s, .Ju'l All'!! Ce• 'I. 

l vro~tCITt:<ll t.IQI•I~~~o .-t:l!<' or in compounding ml'dieine. Permit 
holdrr mB) ha,·e ulrohol in hi• ~'<~'~<•inn for romponndio~r 
purJl<"'("' Alrohol U'<•l in makin~; mr.lir111~ llllllll IX' so eoru 
110umt.-.J "irh othrr ~uh•lnnrr lUI to IOO<t• its di•linNivr ebar
atto•r as au mtn~i•·llilllt lit1uur. 1'1w -.J~Ie uf 1uah.-.l milk in 
th• furm in "hio·h 11 is .ol,l al s-><h• fountains i, 1101 " •·iolatil>~ 
or thf pruhihitor,\' 'ltatuh·. 

l>teemb<·r 9, 1915. 
\t 1-'ILKt:.'lll~t~l:t!. SttriiUrJI. l ou'U l 'hurmautllitul . II> •tioli<l•. 

AII(IJiil, h.\1. 
01:.\11 ~··= I 1111 iu rt't't'lpt ur )'IIUN uf lht• ith ill>IIUt ~uelo.inlt 

a ltlltr from Mr W. \\' . Hirhar-Wi ur Cedar llap1.L!, in whieb bt-

"'lu..,·eltt·, ..,..,, r4,) Rrtu·l" "11!.1 h~ tlrU).:-1,:-J ~t .. ath1 r, .. 111,....,1 .. ynnr upw 
t••n a .. ''' \\itf'lh••r ... w•h •trlt••lt~"i. mn.' 1~ ~,1,1 "11hnnt , 10taltna ,ht 
1 n•hlhllnr.' •tatutr<. nf lhP MA!r. You I"C'IIU~I th" dtpartm~nl 
rn rrutk•· tu, .. u,·r lh tlw"4• i•tt1nin'" 

Th• fir-t lll•tlllr~ i• "'"'lho•r afl<•r .IRnnar~- l~t. 1!116. a •lrusrgist 
'"''·' ,,.IJ JtHI•·tu mt •h•·u~t" "hwlt ... '"'""' n , 111,.11 1w-r ,.,.111 of a1r·nhnl 
Ito n·t•l.• '" tlot• lll•t•ur.' I \\'Ill M~ lhnt toll •·hall!!" ,.., maolt in 
tht• pnc•l11h11u~ I""' h~ thr th1rt.' ·•"rb llt'llrral a,....mhlv ...-birh 
on an.' "•·' orr.~·t th•• '"lr llf patent utrdirini'S containing. al~nol. 
'Tho• Ia•• 1111 lh" •tlu-.tlnu. thr,.,.ron•. i' thr Min~ ltll it has het-n for 
~taN JlH'I; thnl ;,, that "lh·u ah·nhnl nr oth~r li<tttor is uS<'<! iu 
rouu...-tiou nuh •Uh-ta1w...._ nf a lllt><lirinal ~ha.racr .. r and so ron1• 
roo<IIHI•··I "11h •n•·h ,ul"'tAIIt'!"i 1u ro looo• ita rharactrr •• 8 u intosi
rallllll l"t""r '""I i' nor •1"-intbh• for u~ a• a &timulatiu11 bfl'tr
&1.!1' hu t '""''""'" 111 far1 a mr.lirinr. tlw ~~air thcr<'<lf io not prohibh-
1'11 IJI thl~ •lair 110 lliDIIi•r nltol tht llt'r ct'Ot of alrohol may bf. 

Tbi. J.:l:lwrnl ~tnl~nwnr of th~ law \\;II AIIIO apply to the inquiry 
uf Mr. I!JdJH~tl• \\llh r··ferrurr to rnmpoun.tin11 rincturea. apirita 
uf tBilttJhar. ••t1•. aud I "oultl ""·'' tltal it "'onlcl apply lo alrobol 
!'Ohl tor ll11thiug. ruhhin11 and flther medicinol purttOS('OI wheN' il iA 
110 mixt·d I\ II h 111loer d ru ~ "" ro rrn,Jrr illl tt8r u 11 ltevertlg\' im
l'"""t.h• ur 81 INIAl imprlit•ticuble. Thnt ;,. In SIIY aleohol sold for 
·twh purpu••·~ ~houlcltx• Mo mixrll wilh clrn~'l!lhn t Jhr conten ts could 
not Ill' "''llllrlllt•d h.v MDIII!' ''"".Y 11ncl Hi mplr proct~ known to the 
ordinnry luymnn 111111 rhu• >1\'pA I'nlr the alrohol from the other in
I(M'<Iit•niH 111111 ~I! ro•nder !'R"Y Ull I'VIlAiOn or the prohibitory statuleo. 
Anot~<·r 1111111iry mutle hy ,\1 r. nirhor.ts i~ whether a druggiltl 

w•llll!' 111 •lnnlli'r of ,,.,~·uti<>n if h~ has intoxi•·ating liquor in hi1 
ston• for •·l,..mi•·nl und phannuc'<'uliral purpOIII's. St'etioo 2385 or 
thr tvdt• •'xprt·"'IJ nuthoriz~ rrsci&terl'd phnrnoariltts ro purehue 
from Jll'rlnll hnhlrN iowxirfllllll£ li<ttlfJn; for lbt' lllii'J)OI!e of eom
IIQttutlm~: tnl'lio·"""'· tinctnrc-s arul txtrarta that cAnnot be mtd a1 
llt-Hr&gl"> It i~ rny orunlon rhat a n•gistel'\'d phamutei$1 would 
lte Mf~ in. hA\'1111( in his ~ion Mtfrieieot li\jiiOr for the por
p!J: 'l> '~ltlo·.t 111 tlo~ ~lion 1'\'ferl't'(l lo if snell li;,nor is flMd 
Mnt·tl~ for lin•"' rmr1~ A.. a &afwuard agaln.SI the violation 
of lhc· pri,.ilt·~:~ 111\'en by lht atatule thf' Ia" provides lhat tbe com
llli"-•lonr,... or pharmacy may make n1lt'01 wilh N'fennee to lhe 
•moun! or h•ttthr 11 pharma~ltr may hav!' on band for ehemieal 
or phannacNJIIUI JlllrpcN'II hul in no -· in my opinion, sboultf 
lht amnunt on baud t'X~\'('(f t ht> <IOAnltl) l bat would anully 



1::v HF:POH1' OJ.' AT'l'OI1NEY G lilNEI1AL 

h<' ll<'<'<'S.c:;ury for t•omponnclin::r pu1·po~I'S. Thir. amm111 l , of c·o111·..,!', 
must nf'c•e suril,v rt£'pt'1HI on the ' 'nlum<' of husiness that a par 
1 irular· pharma<'ist woulrl tr·ans<H'I in I hP way nf <'Ompoun.Oin~ llur. 

t nres aud medicines. 
Th(' qnt>~;tion or th£' vnltt(' of 11 p('rmit hy way of the p t·ot<>etion it 

would afford one who clot's not handle liquors except for the pur
poses for which a registered pharmacist i s au thorized to hand!<' 
them is entirely problematical and one of policy rather than of 
law. Therefore, on that question I express no opinion nor wonld 
I express one on the qnt>stion of whether a drug~st who does Hot 
keep intoxicating liquor on his premises should have a govern
ment l icense except that I cannot see the necessity of having a 
gover nment lict>nse unless sales are being made of some liquor 
which requires payment of the government tax. 

T he last question of your correspondent relates to t he sale or 
malted milk and ho inquires if the sale of t h is arti e]~) as it is 
usually made up into ll. drink and sold at soda. fou ntains consti
tutt>s a v iolation of our prohibi tory statu tes. Malted milk in the 
condition in which it is prepared by the manufactur ers is a pow
dered prepa1·ation which does not and cannot by reason of its char
acter contain alcohol in its content and the addit ion of ordinary 
milk, ice cream, charged water, etc., usually added to it at the 
soda fountain would not in any way generate alcohol. lt is t rue 
of this, however, as it is of many sweetened drinks or foods that 
if permitted to stand a sufficient time after being made a fer
mentation will take place which would cause the formation of more 
or less acid and therefore alcohol. But when made up and dru nk 
while fr·esh no fermentation i po. sible and therefore there is no 
alcohol present or any other ingredient that would produce au 
intoxicating effect. IIenre, there would be no violation of the pro
hibitor y laws in selling a drink wh ich does not contain nn intox
icating. ingredien t in nny quantity when sold . 

,Jom~ FLE'rC'nEn, Ass't Att 'y Gen 'l . 

CoRPOR \.TION NoT A CITJZEN.-Corporation is not a citizen within 
the meaning of the federal constitution. 

December 30, 1915. 
Q. A. W tLLIS, D eputy State Treasu1·er. 

DEAR SlR : I am returning her ewith the inquiry of D . W . 
Bates enclosed in your letter of the 23d ul timo, together with 

OPINIONS AND LETTERS 1 . .... 
your brief in connection •' tl tl · · · . . \H 1 1e 1uattcr·. .\Iter nu t>xnmmat10u 
of the authortt1e submitt ed 1 am inclined to the vie\\ that while 
a corporation is for some purposes to be deemed a cit izeu 'or the 
state or _e?untry where it is incorporated, yet in my judgment the 
t~rm • 'CJltzen " or "subject" as made use or in the treaties in QUCS· 

tJon refers to only natural persons. 

.. r_n go\·ernment , thP h•rm I subj<'Cl. refers to 0 11(' who owes 
o~etlle_nce to the laws. and is <'ntitlc>cl to pn•·takc or the elec
tions mto the pu hl ic olfit·1•." 

:3i Cyc, 341 ; 
Resprtblica I'$. ('ltapnwu (l'u.) J Dall., 60; 
The Pizar,.u, 15 U. ~- (2 Wh<'at) 227. 245; 
U. S. vs. Ohoug. Sam, 47 1<'<'<1., 878, S 5; 
l '. S. tw. 1\"ouu l(im. (Ark. ) 16() l f. S., 649; 
Com. vs. Jlutcltinson. ( Pa.), 5 Clnl'l<, 321, 322. 
'

1 

As used in a treaty with a nation having a. monarchial 
form. of government, the tcr·m as applied to pcl'sons owing 
allegtance to such government, mubt be consh·upd in the same 
sense as 'citizens' or 'inhabitants,' when applied to persons 
owing allegiance to the United States.'' 

37 Cyc. 341. 

As suggested by you, the supreme court of the United States 
has held that corporations are not citizens within the meaning 
of the federal constitution. 

PauL vs. Vi1·ginia, 8 Wall. 16 , 17 , 179; 
Ducat vs. Chicago, 10 WaH., 410, 41:>; 
Live1·pool I ns. Go. vs .• llass., 10 Wall., 566, 573; 
Mi1~ing Co. vs. Pen11., 125 U. S., 181 ; 
B W.ke vs. McOlttrg, 172 U. S., 239, 259. 

C. A. ROBBINS, t-iss'l iltt 'y Gen'L. 

'f RANSMISSTON LINEs--AssESSMENT OF REAL EsTATE OF.-.All real 
estate actuall y used by a tt·ansmis.'! ion line in connection 
with the business should be iucludcd as n par t of the p r op. 
e1·t.v on which couMil hases nsses.•uncn t. 

UoNORASI.E E XECUT I\E C'ouNcu •. 
Dcceml>cr 30, 1915. 

GENTLEMEN: I have your letter of the 28th instant requesting 
an op inion as to whether the real cstatl' comprising the right-of-
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way of an e>lcctric transmission line shou ld be asscssctl hy th€' 
executive cou11Cil as a part or thl:' property of such line. or whcthet· 
it should be assessed by the local taxing district in whi<•h it is 
located. 

There is nothin:.r in the provisions of the law dealing with the 
subject of taxation of the e tas of propet·ty refened to which in
dicates that it was the intention of the legislatm·c that real t"statc 
over which a line is constructed is to be taxed separatl·ly ft.o111 

the other property comprising the l ine. and althou~h the n•al 
estate is not particulady mentioned , nPither is there any languag" 
in the law from which it can be fairly inferred that it is not to 
be considered by the council in fixing the ass~ssed \'alnation or 
a transmission line. The right of way is as essential to the opera
tion of t he business of a concern of this character as are its pol<'~. 
wires and other cq uipme>nt, and there is no oth('l' provision fot· 
assessing any of the prop<'rty used in the business except that IHlt't 
which is located within the corporate limits of ci ties OL' towns. 

Section 1346-q of the supplemental supplement to the codl', 
1915, contains the express provision that ''all la11ds, building, ma
chinery, poles, towers, wires.'' ('tc .. of any transmissioll line, lo
cated within the li111its of a city or town shall be asscs~cd hy the 
municipality in which they are located, and this sa me section con
tains a provision which exempts from assessment. by any method 
or by an assessing board, any transmission line or part thereof lo
cated outside of cit ies and towns except as it is assessed by the 
council. The provisions of this particular section, which gh·e ex
clusively to citi~ and towns the right to as.c;ess all of tlw property 
of a tran mission line, or lines, that is located within thei t· l imits 
and denies to any other taxing board the right to tax such prop
erty, leads to the concl usion that it was the intention o[ the leg
islature that the executive council should exercise the as.<;essing 
power over all classes of property of such lines used in the busi
ness that are located outside of cities and towns, and it is my 
opinion that the r easonable and logical constl'Uction to be placed 
upon the law is that all real estate actually used by a t r-ansmis
sion line in connection with the business of transmittiug light or 
power should be included as a part of the property upon whiclt the 
execu tive cou ucil bases the vnluatiou of s uch propet·ty fot· asst-ss
ment put·post>s, Ull(l thut uo othet' as.<;essing board has authority lo 
assess the t•eul estate separate and ilistinct from the other prop· 
erty of a tt'Hilsrnission line. 

JouN !~LETCHER, Ass't Att 'y Oei~'l. 

orr:-.:rn:--:s A:-.Jn LF:TTF.RS 

L1'tl er~ u~· the Uepa rtnwnl to t 'uunt,\ Ofrrl'Crs anfi otht>r::. Juring 
t hr yt•n r Jf116. 

Col:XCII. PROCEEOtXG:-. Pt ' BLts m;v OR Po!'.n:o.-~Ianda!tory that 
"0lllll'il proc•('('dint!s lw puhti ... hrcl or· po ... t l'cl . s ('('. (i i -a. snr· 
plcmt>ntal suppl('mt>nt , 1 !ll:i. 

J H rmH r·y 4-, 1 !116. 

~ElL R. AsJJB\' , Wellsbur·g, IO\Ht. 

DE.\R SlR: R t> plying to your·s of th(' 1st instant r·clative to the 
publication of council pr·oceeding-s will say that the law was 
amended by the th it'ty-sixth gener·al assrmhly ond section 687-a 
now r eads as follows: 

"ltnrn('diately following a r·c~nlar or specinl lllecting of the 
city or town council, the c~lerk shal l prepare n condensed 
statement of the proceedings of said council, including the 
list of claims allowed, and from what fnnds appropriated and 
cause the same to he published in one or mot'e newspapers of 
general circulation, published in said city or town. or by post
ing in one or more public places, as diruted by said council." 

You will note that it is mandntory for the matter t o be either 
published in a newspaper or posted hut that the council may deter
mine which method it will follow. r th ink there have been no 
decisions of the supreme court since this change io the law. 

C. A. RoastNS, . lss't A.tt 'y Gen'l. 

STREETS AND HIGHWAY5-ABAND0N}1ENT OF.-City of Clintou can· 
not vacate its streets for private purposes. 

January 6, 1916. 

GEORGE C . CAMPBELL, Recretary, Tri-City Labor C011g1·ess, Clin
ton, Iowa. 

D EAR Sm: Yours of the 4 th instant addressed to the attorney 
general has been r eferred to me for reply. Your question briefly 
stated is whether or not it is within the power of the city of Clinton 
to vacate its s treets and to donate them for private purposes. 
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" A mnnir ipnlit~· hn « uo illlwr·l'nt powpr· to !!Tallf pr·i,•ilc•g-f•s in 
ih ~t r<'t>ts l•u t :~n~· pnwf'J' whi1·h it i''\:f'r·ri s<>,.. mnsl hf' df>r·h ·Prl 
from t lw l f'~i~la I u 1'1'. •·it h1• r t' \ Jll'f'"sl~· OJ' h~· fair or· llf'f' f'S"Sil'~ 
i111plic·Ati ou. ,. ~~ C',,·c·. JoH)(). 

· ' A :n-~mt h) a lllllllit·ipalit.'· without legislative nuthorily i-; 
void." 28 Cyc, 866. 

11 Except where the usc is temporary, or the powet· has been 
delegated by the lcgislatut·<', n municipality has no power 
to autl1orizc the nst• of strcrts fm· a prirate pllrposc, that 
is, one from which neither th<' mnnicipnlity nor its citizens de
rive any considcrat ion or bt>nefit.'' 

28 Cyc, 870; 
Bennett vs. Mt . Venum, 124: I a., 537 ; 
IIeaf7, vs. Des Momcs, 61 Iowa, 11; 
Ycmng vs. Rothroclc, 121 I owa, 588. 

From these authorities it would appear that your qu estion should 
be answered in the negative. 

C. A. Rousn~s, Llss't Atl 'y Oe1,'l. 

CITIES AND TOWNS, POPULATION, REGISTRATION, LART CERTIFIED 

C'ENs us .-Registration in municipal election required in cities 
of 3,500 population d<>cidecl hy 1 !llO census unle s 1915 censu~; 
certified ht>fore third 1\londay prior to city election. 

January 20, 1916. 
FRANK 0. PIERCE, Marshalltown, Io,~a. 

DEAR S tR : R<>plyin~ to yours of the 18th instant inquiring 
whether or not cit ies the population of which has been increased 
by the last census to more than 3,500 population are required to 
provide for the registration or voters at the ~farcb municipal elec
tion in 1916 will say that by refct·ence to the last sentence of 
section 177-c, supplement to the code, 1913, you will find the 
following provision: 

c 1Whenever in the code or any supplement to the code or 
any copy of the session laws prior to this date the population 
of any county, city or town is ref erred to. it shall be deter
mined by the last certified or certified and published official 
ce11su.s, whether tbe same be state or nationaL,, 
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f t ~Ill'S without "ll.Yillj.{ fhnt ti le' last N'l'li fil'tl 111111 pul ,J il,lt~•\1 ('CII 

~us wns lhl' nat innAl l'l'n~us uf l!HO. tlptlll iiHJlliry a t the ofTic~t· 
nf thf' SPC'I'Ciary Of s fi'IIC' r fi11d that thr Shif t' (' t' nSII~ taken llttr
j n;.: t hi' yPa t• 1!) I :i j<, not ,\' I' I I'Omplct P and has not. hrc>n ct>1-ti fied 
a nd in all probnbilit.Y will not be completed in t ime fm· ccrtifira
tion before the time for holding municipnl rlt•c•l ious in Iowa this 
ycat·. IIoweYer, if sur h census should be complett>d nnd certified 
prior to the third l!onday prior to the city election so that registra
tion could be provided ns rcquirt'd in section 1076, supplement to 
the code, then I am inclined to think the populntion would be 
governed by the state census of 1915 and provision should be 
made for the r egistration ; otherwise, it would be ~overned by the 
national census of 1910 nnd no registration would he r equired 
where the same bas not hecn heretofore required. 

I am enclosing du plicate o£ this letter in order that you may 
l'orwarcl same to Mr. 'l'agg-a rt, of Spencer, who propounded the 
inquiry. 

C. A. RoseJNR, A.!fs't Att'y Ge1t'l. 

PAVING.-Wbere narrow park is reserved lengthwise in center of 
street, entir e cost of pavement is sti11 taxed to the property 
owners. 

J anunry 20, 1916. 

Mtss ELSIE B. DANN, Eagle Grove, I owa. 

DEAR MADAM: Replying to yours of tbe 11th instant, as I 
understand your letter you have reference to a pavement where 
a narrow park is r eserved lengthwise in the cent.t'r of tl1e street, 
and, in such case, I am of the opinion the entire cost of the 
pavement might properly be taxed to the property owner even 
thou~h the city clajms title to the park, for if the,v paved the 
entire street rather thnn paving a part and parking tl1e center, 
the additional paving required to covor the spocc occupied by 
the parking might still be taxed to the property owner under 
section 792-.g supplement to the code, 1913, und in such case 
would exceed the cost o£ paving simply the unparked portion. 

C. A. RoBBINS, ~hs't Att'11 Oen.'l. 
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l'Eit~l.\ N I·: N T Bo.\ 11 

1527-J' p 1"(~!5C Ill 

. hrought. 

h11·novE MENT DtsTmc·r·~.-~('l·tiom; Ui27-f to 
a qurstion on which a trsl cas€" should lw 

,Janna t'Y 21. 1916. 

G EORGE E. HtL..L, Cownty Attorney, Budingt.on, Iowa. 

DEAR Sm: I n relation to the question propounded by you when 
r ecently in the office concerning the formation of permanent road 
improvement distt'icts tmdcr sections 1527-£ to 1527-r, supplement 
to the cod<', 1913, will say that the question is one of such extt·eme 
doubt that I do not feel like giving a definite opinion on tb e mat
ter one way or the other. 

In the first mentioned section it is provided in thC' last c·lnnsC' 
thereof as follows : 

' 'And to assess 110t le.c•s than 50'/t of the cost I hereof ori 
abutting or adjacent propet·ty as provided in, this act",· 

while in section 1527-l, it is stated: 

"Provided, however, that not to exceed 50% of the entire 
cost of the improvement shall be paid by the said assessment 
on the property within said improvement district, the balance 
of the cost of said improvement to be paid by the county out or 
t he funds hereinafter provided in this said act." 

Construing these sections together and giviug both their literal 
meaning it 'vould be equivalent to saying that 50% of the cost, 
no more and no less, must be assessed against the abutting and 
adjacent pl'operty in the improvement district. While this is 
true, yet I have grave doubts as to whether this was the legisla
tive intent. 

I would suggest that a test case be arranged on the matt~r 
and let the court pass upon it. 

C. A. ROBBI NS, Ass't Att'y Oen'l. 

SECRETARY OF STATE.-Fixes salary of extr a help under Senate 
F ile 585, thirty-sixth G. A. 

J anuary 31, 1916. 
HoN. W. S. ALLEN, Searetar-y of State. 

DEAR SIR: I n yours of the 31st instant addressed to the attor
n~>y general you call attention t o Senate File 585 passed by the thir-
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ty-sixth geoe~al assembly appropriating $2,400.00 for the payment 
of extra cler1cal help and assistants in the office of ~et~rc tan of 
state for the period beginning April 1st, 1915, and cnu iu~ ,june 
30, 1915, and you inquire by whom the salary or rompensatiou to 
the various clerks shall be fixed. 

In t he latter part of section 1 of said act is found the follo\\'
ing language : 

" Or so much thereof as may be necessat·y to be expended 
under the direction of the secretary of state. '' 

In my judgment this is sufficient to authorize the srcrctal')' of 
state to fix the compensation. Of course, the compensation thus 
fixed should be r·easonable as compared with thC' scr·,·icc 1·endered 
in ordc1· that it might receive the sanction of the executive council 
or the board of audit, as the case may be. 

C. A. RoBBINS, Ass't A tt 'y Gen'L. 

U IJLLD LABOR LAws.-.A child under fom·teen years of age cannot 
be employed in a t heater even without compensation unless 
theater is owned or operated by parents. 

February 2, 1916. 
C. C. HAMILTON, Sioux City, Iowa. 

DEAR SIR: Your letter of the 22d ultimo, addressed to the at· 
torney general, has been referred to me for reply. 

You call\ attention to the appearance of Leone O'Leary, a ~:,rirl 

seven years of age, upon the stage of the Princess theater on 
different occasions in exhibitions of singing and dan cing. You 
also state that these exhibitions have been in the presence of her 
fa t hcl' and mother aud that her father is stage manager of the 
theater in which she appear'S and no compensation is paid her for 
the services. Your inqu iry is whether this constitutC's a violation 
of wl1at is known as the child labor statutes. 

Section 2477-a of the supplemental supplement prohibits the 
employu1ent of persons under .fourteen years of age in certain 
liues of employment ru1d among the p laces enumerated whe•·c the 
(•lupluylllellt of such persons is prohibited is clesiguated "place of 
mnusemcnt " . There is only one exception to tho provisions of 
tl1e statute aDtl that permits the employmeut of a child under 
fourteen years of age iu an establishment owned or operated by 
its parents. 
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l am o( tbc opinion that the appearance upon tht> stag-{• of 1 ht• 
little gil·l referred to, under the circunu;tancc!': tlcscrihr<l in VtJUI' 

letter is a v iolation of the seetion and the fact that hct· fat he t· is 
stage manager and that she performs in the prese nce of lii• t· father 
and mother tlo<'s not make hrr employment Ottc in att <'Stublish
ment OWJ?Cd or operated by her parents in such s<>nsc ns to lwing 
the employment within the exception of the statute. 

I might also add that the provisions of section 2477-a-1 which 
g-ive to sttpC'rintendeuts of schools or their truant of[i<'ers power 
to issue permits to children under e leven yE>ars of ugc to engag-e 
in employment only relate to stt·cet employment aud have no refer
ence to the classes of employment en umerated in SN·tion under 
consitleratiou. 

JonN FL.EYI'CHER, rl ss't Att'y Gen 'l. 

I cE-REMovAI.r-RIPARIAN OwNErt.-Icc may be taken from mean
d ered streams if the taking does not interfere with ri~l1ts of 
riparian owner. 

F ebruary 2, lfll6. 
RoBERT E. BARR, Wapello, Iowa. 

DEAR SIR: Replying to yours of the 24th ultimo will say that 
there is no statute in Iowa covering the right to take ic~ f t·om the 
streams of the state. However, the general rule is, as to m<>audcr
cd streams whether navigable or non-navigable, that any person 
may cut and remove the ice i f he can obtain acces.c; th~rcto with
out trespassing upon the lands of the riparian owners. See Bt·mt•n 
t•s. Ottwungkant-, 12 L. R. A., 583; 82 Iowa. 512, wbcre our su
preme court held that the samG right exis ts to tak~ the icc that 
exists to take the water in the stream; see also Pa1·k Conuni.'l.WOII
(WS of Des Moines vs. Des Moines I cc Company, 10~ N. W. 
203; 3 L. R. A. (N. S.), 1103. 

As the Towa river is a mellnclered stream, it followt'l that :my 
person woula have the righ t to take ice therefrom who cnu ~ain 

11ccess to the same without ca·ossirt~ the lancl of the ncljaccut owner 
nbove highwater mark, 

C. A. ROBBINS~ A.ss't Att,y Ge1t'l. 
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'UERrFF 's PEE.-;.-~her·iff 111ust m:count for fees on tnat ters l'cnl 
him from other Rllltt's nnd cotutties cxt·ept tnilcugc which b!.'
longs to him even if he is out of office. 

Februat·y 2. 1916. 
Mn. J. ,J. R .\TOBUN, Sigotu·ner, l owa. 

lJI!:..IR Sta: Replying to yours o( the 22d ultimo, will'say that 
under the present law (Fwction filO-a of the snrplemental supple
utcnt) the sheriff is requirl't] to pay to th<' clt•rk of the district 
~:ourt. fu •· the usc of till' tuunt~·. all fel.'s cat·rwd by him. except 
111ilNJgC'. 'l'his l'('quit'C'IIH~nt would. in m:r _j'utlg-mcnt. colllpCL him to 
account for and pay to such cl<'rk the fees eartll'O h\· him in tl1e 
servi<·c of legal uoticc or other paper sent hitn fron; other states 
and counties. except the mileage earned iu the S('l'\'ice of such 
papers, which mileage he wollld have the right lo rctnin ano the 
same would belong to h im whe1i collected, even though he bas re
tired from office. 

C. A. R<>BBINS, Ass't A it 'y Oen.'l. 

ScuooL TREASURER.- Eireted by vote of people under l'lection 2754, 
Code Sup .. 1913, at the regulat· annual meeting. 

February 12, 1916. 

TJ. '1'. S u ANOLE, Attorney, Oskaloosa, Iowa. 

DEAR Sta : Replying to yours of the lOth iost.nnt addrcl"lsed to 
t he attorney gene t-al will say that your sc·hool trcasnrrt· should be 
elected by a vote of the people under the p rovisions of SPcl ion 275-1 
of the supplement to the code, 1913. You \\ill notier that this 
section provides for the election of a. treasure•· in aH tlis lrirts coru
posecl in whole or in part of cities or towns and, while it is 1 rue 
that section 27ii7 of the supplemental supplement provides for the 
election hy the board in iJtdepeudent city, town ancl village <!Or
poratious of n serrefary <ulct treasm·et·, except as p t·ovi<leu in scctiou 
2754. hct·ctofore rcft·t·t·ed to, the n·~ult is, Uttder· the p rnvisiouH o( 
this lnst section, the set:rt>lut·y ouly is to be t•lccled u.v the boat·d for 
the rcasou that by t he pt·ovisious of section 2754 the !l·ca~ur·~r is 
to be elected by the people al the rt'g>tllar annuul 111ecting. 

C. A. RoBBINS, ~Lss't .ltt'y GM't. 

10 
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I NDEPENDENT ScrrooL DISTRLCT.-Presidf'nt. serretat·y and one di
rector act as judges at election nuder code section 2746. Reg
istration uot necessary. 

February 16, l!H6. 
J . 0. BoYD, Atl(}rlley, Keokllk. fowu. 

DEAR SIR: Replyiug to yours of the L:ith instant will !\ay that 
iu my judgmcut the p resitlent, sccretal'y ami one of tlte director$ 
should act as judges oC t•lection in your indepcudcut school dis
trict as pro\·ided by section 274-6 of the code. 'l'he othc1· pr·ovision 
quotell by you from scctiuu 2756, :.upplement to the code, l!H3. has 
no applicutiou except where the district has availed it self o[ tlrc 
provisions of section 27f)5, su pplement to the eoclc, una, by d ivid
ing a district into several prerincts. 

I am also of the opinion that the JH'ovision for registration does 
not apply until such division into precincts has bl'cn m adr. 

With refet·ence to the notice, I think the notice pt·ovided in sec
tion 2746 should be given. ~ee section 2763-h, suppl ement to the 
code, 1913, which substantially so p rovides :md which would apply 
in your case. A careful reading of section 2763-n of the 1918 sup
p lement to which you call attt>ntion will show that it does not 
apply to a district of your k ind but only to those not included in 
section 2763-b. 

C. A. ROBBINS, Ass't .Att 'y Gen't. 

AssEN'l' VoTERS L.\\\ .-~tudents properly come within its provi 
sions-registration by mail. 

February 21, 1916. 

PRO I-'. FRANK E. BoRACK, &tate U uit•n·sity of Iowa, I own City. 
Iowa. 

DEAR l::; JR: 1- am in receipt of your communicatiou o f the 16th 
inst., requesting to be advised ns to whether ot· not the absent vot

ors law, entitled chapter· 3-H of Title VI , supplemental supplement, 
1915 would authorize students of the university to ava il themselves 

I 

of the prhrileges of tbe law wiLhont retuming to their severa l r csi· 
dt>uct>S in this stat<· to vott'. 

Section 11::17 -lJ p1·oviJcs: 

"Any t1ualified elector of t lie state of Iowa, having duly 
registered where such registratiou is required1 who through 
the nature of his business, is absent or expects in the course 

1lf ~~~itl husint·s.o;, to l11' ah..,l·llt fr•nm t lw 1·ount r in whit•h lr•· is 
01 1tllB]ifird l'lf'f'tOI' fill t hP day Of hultlillj:t lilt,\ .. 1.:1'111'1'111. spl't'iFtl, 
pr·imary. rouoty. tily ur tm\ n dPdinn ma\' ,·otr at nm· surh 
elP<·t ion as hl'rrina ftPr provitlrcl. " . . 

om of tho opinion lli!IL a :-;Indent pr·nprr·ly courrs within the 
provisionl'l of said s£>cl ion, that is to say, his ,,·or·k at t hr univ<'rsity 
makes him al~ent [rom homl' on "busint>ss" us it is his lmsiness 
to be attend ing srhool. I f. howt'Wr, he l ivrs in a dt~· wlu.'r·r reg
istration js required you will note by said section that hi:' wust 
then have heen duly registered. The law, in my opinion. should 
receive no narrow interpretation, hut should npply to any person 
who is necessarily or properly away from homr on the day of 
auy general. spPcial, primary. county. eity ot· town l'lcrtion. I 
am. therefore, of the opi n ion thnt the law pr·opel'l.v Applit's to the 
student and that he may avail himself of thr JWovisions or sai<l act 
hy .following the terms and cond itions ther<>in stated. 

GEOROE C'os.'"lON', A ltorney General. 

~cHom~ LoC.\TION.-~ot to be on propetty oceup icd us a home if 
there is an or·cbard or· garden con nec•led therewith. 

Fehruary 2:~, Hl16. 
R. J . . JACKSON, Early, Iowa. 

DEAR Srn: Replying to yours of the 21st instant inquiring 
whether or not proper ty occupied as a home locaLed in a city or 
town may be condemned fo1· S('hool purposes will say that the ques
tion is not entirely free from doubt. Section 2814, supplement 
to the code, 1913, provides: 

''Any school corporation may take and hold so much real 
estate as may be requi red for school house s itf's • • • which 
sitP must be upou some pu hlic r·oad nJ rl'any rst.Abl ished or 
procured by the board o£ directors and s hall , except in cities, 
towns or villages, be at least thirty rods from the residence of 
any owner who objects to its Leing placed oear£>r, ancl not 
in a!lt-y orcha,rd, garden or public pa1·k." 

The language which rcndeTs tbP question doubtful is that in 
italics above; that is to say, if this provision is to apply in cities 
and towns as well as in the couutry then the proposell s ite could 
not be laid upon any orchard1 garden or public pa r k. The fact 
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I hat puhlil' parks a rC' usually in rif i<.'s nnd towns rat 1!,.,. 11 11111 c•lsro. 
when' nnrl the JH'oYision t"H'Illpling puhlic parks twin~ Ml 1 .J 11~d,· 
ronnl'l't l'ci "it11 I hr word~ " or,·hnrrl" a nd " ga t'dl'n · · wou lcl inrli 
c·Hfr that fh<' lC'~i~lnfut·<' iniPtHI<'d t llil' pt'OYi-.ioll In appl,\ In in. 
side citic>s nncl towns as wrll n~ C'lsrwhC'rc, nnd 1111 the• whole•. tnv 
j ndgmt•nt is thnt if th<' pnrfit's O<'rupy ing th<' homes rrfrl'l'rrl to 
have in ronncction \dlh lht'm no orchard or garden, thN1 the prop
erty may not be condt'mnt'd. hut if the house is withont m·chard 
or garden, then it may hC'. 

C. A . ROBBlNS, .Ass't .. ltt 'y Gen'l 

C'OUNTY ATTORNEY.-County attorney entitled to fcc on forfeiture 
of bond, same m; on fines col lected. 

February 24, 1916. 

lt. P. ScoTT, Oownty .Attonwy. 1\fnrsballtown, Iowa. 

DEAR S iR: Replying to yours of the 12th instant will say that 
in my judgment under section 308 of the supplemental supple
ment, 1915, the county attorney is entitled to the same percentage 
on the forfe iture bond whct·c the amount of the bond is co1le<:ted 
by suit as he would be for.- fines collected. In othet· words, the same 
t·ule would apply to a forfein1re that would apply to a fine col
lected where the county attorney appears for the state in the action 
in which the forfeiture is adjudged to be due and such fo r·feiture 
is thereafter collected. 

C. A. ROBBINS, Ass't Att'y Grn'l. 

CtTJES AND TowNs--ORDINANCES.- Four councilmen muRl vote to 
dispense with the reading of ordinances three times. 

February 25, 1916. 

S. C. KERBinRo, Attonney, Audubon, Iowa. 

DEAR SJR: Your letter of the 17th instant, addressrd to the at· 
torney general, has been referred to me for r eply. 

You r equest to be advised as to the number of vote'\ which are 
required to be registered in favor of suspending the rules to pru s 
an ordinance on its third reading at one time under section 6 2 
of the code. 

1 l!l 

Tt ~s my opinion thnt it i,; Jll-.·•'·""111',\ In lt:l\•' thP '""' 11f four 
•·OJIIH' tlmf"n to di!-oprn. •' \\ ith tht• 1'1111' l't'qllirin~ till' tll'din.lllt't' to J, 
1'1 '1111 on tht'I'P nifTPrf•nt dnys. allll that lhf' lllii~'IIJ' ; ... IIIII a nl('Jilht>r 
of lhP rounril in 1111' M·n-.r lhnl hP !-ohnnld Ill• t·nn ... idt•t'• I( in fhl' .Jc·
le•l'lllillation of wll11t t•nJhlif u tt'l> lh l'<'t'- ffllll'th~ nf' tht• llll'llllwt-..hip uf 
thl' ('0\IJH·il. 

,JI)II~ 1•'1.1-JJ'C II F.R, . 1.~.~'/ .tiff 'y (/rn'f. 

FRATERXrTJES-Hlou ScaooL.- cction 27 2-a, J!H3, supplemen t 
r egarding secret frat<'rnifit•<> does not apply to t'<'rtai n frater
nities and clubs. 

March 1. 1916. 

A. I. Trss, Su.pe1·intendent Cre.~co Public Sdtook C1·est•o, Iowa. 

DEAR Sm: Yours of the 25th ultimo addre~srd to the attorney 
general bas been referred to me for reply. Yom· qul.'stion briefly 
stated is whether section 2782-a, supplement. t~ tlw code, 1913, 
which reads as follows: 

" That from and after the passage of this act it shall be 
unlawful for any pupil , registered as such. and attending any 
public high school, district, primary or ~adPd school. which is 
partiaiJy or wholly maintained by public funds, to join, be
come a member of, or to solicit any other pupil of any such 
school to join. or hccome a member of any sccl'et fraternity 
or society wholly or partially formed from the membership 
of pupils attending any such schools or to take part in the 
organization or formation of any s1u:k fraternity or society, 
except such societies or associations as are sanctioned by the 
directors of such schools. It 

would apply to fratern.itit'!'i or clubs, as well 118 to secret socie
tit>s. In my judgment, this question should he answered in the 
negative and that the section should be constr nrtl th e• same as 
thougb the last phrase thereof read as follows: 

"Except such (secret.) societies or associations us are sanc
tioned by the directors of such schools. • • 

This view is stren~thencd when refereuct> is made to section 
2782-d , from which it will be seen that it is rontemplated that 
students may belong to fraternities or societies contemplated by 
that section and the regulation there sought to be imposed is for 



Hill REPORT OF ATTOHNEY flE:-\ERAL 

fht~ purpnsr of prt' \'{' ntiug tlwir llt•in:; I'IISh t•d n1· ""lit·it•·tl tn .ioin 
"llc·h :-ont•it•f ir~. for, if t ht>~· wrrl' prohihilt>d h om joi n in~ :O."ttch 
),O~·irtir~. t hert> would be nn OCNtsion to prohinit ru~hinrr or 
sol iri ti ng. '"' 

C. A. R OBBIN::;, dss 't .. ttt'y GPII'l. 

Utt.\lr\ .\t,COliOL--8UYING II" l ow.\.-By a wholt•salc> gt'OCl'I'Y com. 
pany and using for rhcmira l purposes iu the man ufacture of 
t>xtracts probably legal. 

March 1. 1916. 
l'nA~. HEWITT & SoNs Co., Des :Hoines, Iowa. 

GF..NTLEMEN: Replying to yom·s of the 29th u ltimo addressed 
to the attorney general will say that the question is not entirely 
free ft·om doubt, bu t my judgment. is that this would be a chemical 
purpose and that one holrung a permit to sell for lawful purposes 
in Iowu might sell to you fot· t h is use. However, you could not 
import the same without engaging in the wholesale drug business 
and complying with section 2401-a, supplement to the code, 1913, 
a copy of which I enclose. and also with section 2419 of the code, 
copy of which will be found on page 12 of the enclosed leafiet. 

You will understand that this question is one concerning which 
this department could not advise you officially, but is simply the 
best judgment of tbe undersigned. 

C. A. RoBBINS, Ass't Att'y Gen'l. 

LEGISLATION.-Effect of showing "Absent or Not Voting" whether 
member is present or otherwise. 

March 2 , 1916. 
RoN. WM. SCHMEDIKA., Radcliffe. Towa. 

DEAR 1\Ia. l:)cnMEDIKA: I am in receipt of your communication 
of the 1st instant io wh ich you state that in t he roll call on the 
final passage of a bill, a record i~ made in the house and senate 
joumals showing those voting "Aye" and those voti11g "No" aod 
those ''Absent or not voting,'' and you request an op in ion as to 
the effect of those marked "Absent or not voting." 

On the final passage of a bill. barring certain exceptions, the bilJ 
must receive a majority vote in each house; in other words, it must 
receive 26 affirmative votes in the senate and 55 affirmative "otes 
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in the house. Therefore. so far as tht:! li~al passage of tlw hill is 
concerned. there is just one wa~· in which you c»n suppmt 11 bill 
and that way is to vote '· Aye.'· A person who sit~ iu his ~eat and 
fails to vote bas the same eff('Ct upon the final pns.'~HI!I' n!' a bill ns 
the man who ,·otes ·'No.'' hn•·ring. of course, the pos..c;ibl(' influctu.:c 
his vote might have ou some• other member. 'rhis net·<·ssa1·ily fol
lows because, as before stated, each bill upou tinat passugr must 
l'eceive a n affirmative vote of 26 votes in tbe senatt' and 3fi affinnu
tive votes in the house. 

In preliminary motions, the Pffcct of failing to vote would not 
necessa rily have the san.e effect a~ \"otiu~ .. )lo · · hee1HI~c Humy 
preliminary mattet·s arc clctl'rmiued by an actuul Jnnjority of those 
who happen to vote; but as before stated, in th<' final passage of a 
bill it is only the affirmative votes that count, and if a person 
either declines to vote, OJ' is necessar ily absent, it hus the same 
ultimate effect as voting •' ~o.'' 

G~::ottoE C'ossoN, ,d ltonwy Ucueral. 

WoMEN.-May vote at all school elections or at an election on the 
question of increasing the tax levy or tbe levying of bonds, or 
at the election of trustees if owner of land in drainage district 
and over twenty-one yea:rs of age. 

.March 10, 1916. 
W?.f. II. WOLLE, Belmond, 1owa. 

DEAR SIR: Replying to yours of the 7th iustant, add1·essed to 
the attorney general, will say that women m,ay not 110tr a,· all elec
tions i1~ I ow a. 

Constitution of Iowa, .Art. II, Sec. 1. 

At the primary election in June of thi~; y<"at· the question of 
amending the constitution so as to give equal snfirngt' will be voted 
upon by the people. 

However, women rnay t'ote-
A t any and all electiou~ held in school corporations for tlw pur

JlOIJc of issning bonds for Nchoul put·pose~J, or fo1· inf'rt'a.~ing (he faJ 
I" L'Y, Ot' for the p11 t'pu1w uf borrow·iug money. 

Code Sectious 11:31 aud 2747, 154 N. W. 437; 
Ki111te!J t•.r. Howard, 13:3 Iowa 94, 15-1 ~- W. 5l:H. 
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.·Lt a11y rity or toum election on the question of i..ssuing bunds for 
nwuil'ipal purposes and for bon·ou-ing m.()ney, or on the question 
of iltct·easiltg the ta,.c levy. 

Code ~cction 1131 ; 
( 'oyyeslwll t·s. Des J/ oiucr;, l:~ti Iowa 7a0: 
J'ounkcrs us.~ usong, 156 N. W. 24. 

.\ml if owr h\'l•nty-orw Y<'llt'S of ag-1.' and the OWII!'t' of land j 11 a 
dl'aittU~I' distl'id, at tht• (•IN•Iioll ol' I l'll 'itN•s in dt 'llilla~C' districts 
uud in uthl' l' elt•ctious hL·Itl in collw•ction with sHc·lt da·ainagc district. 

Sect ions 1!)8!1-aG:l to l!J~!)-a7a. Hupplt•Hll'lltal Supplement, 
ltl15. 

C. A. HOBBI NS, Ass't .lft 'y Gen'l. 

BnmE.-lf made by ban k and uol candidate not bl'ibC'. 

March 11, 1916. 
1\fR.. B. F. GAYLOR-D, Strawberry Point, Iowa. 

Dua ~IR: Replying to yours of the lOth in tnnt addt·f'sseu to 
the attorney general, will say t hat if the proposition to pay more 
interest tbau the law provided for had been made hy the <:a udidatc 
instead of by the president of his bank, if would then ·clearly have 
been a bribe. See Cm·others us. R u.ssell, 53 Iowa 346. H owever, 
where the proposition is made by some p erson otber than the 
candidate it would not, in my judgment, a ffect the right of such 
candidate, if elected, to bold the office. 

C. A. ROBBINs, Ass't Att'y Gen'l. 

lloo UnoLEJU ~ERUM.-Pennit to sell or offer fot· sale might be 
issueu to company not licensed to do business in Iowa, but it 
is not compulsory. 

"Uar t'h 11. 1916. 

C. II. l::>TANGFJ, Director, State B iological Laboratory, Ames, I owa. 

DEAR S m : Heplying to yours of the 29th ulLimo, wi ll say that 
in my jmlgmcut you nrighl issnc~ u permit to u pcl"Roll, fit·au, com
pany, or corporatiou, to sell or offer for· sale wi t ltin th is s late 
serum or virus mau ufactured by a company uot holding a permit 
to do business in this state, but that you would not be requ ired to 
issnc such permit to such company. 

OPI:>o:IU:'\8 ANil LRTTEHS 

As to wheth<'r nr not H cl i"t rihnt i n~ a ~t't~~'.'' nnl rna 1111 fn<' l Ill' i ~~~ 
serum should hotel :1 { nitPtl ~t:t!Ps ~O\' Pl'llnt!'lll ti .. PIISI' i11 nnl•-r t n 

carry on 1111 inll' t"R1utr> husillr>!-." is 11 qut>sfion nnl Plllit'!•l.' l'rrP from 
doubt, and as to this phase· nl' the• m~t t l' r T won ld sll!!~t·st tlrat it 
would concern the Unilt•d Stttl<'~ gov••rnnH'nl twrha ps tllnt't ' 1 hnn 
the state or your dl'par·tment ancl that you tnl>r the' mnttl'l' up 
with the Uni ted States district attorne.v for lht• <listl'iet in which 
the distributing agency propOlles to operate; if in the nor·th<'rn dis-

. trict, the Bon. Frauk O 'Connor , of Ilampton; if iu the southern 
district, tbe Hon . Claude R Por1et·. of Centervi ll£•. 

C. A. ROBBINS, A s.~'t : Itt 'y Gm'l. 

ScT:IOOI~ BoARD--BtA)()DHOUNo::.;.-Board cannot r·N·ovet· C'xpcnse for 
usc of bloodhounds. 

March 11. 1916. 
GEo. 1\f. KOEHLER, Unionville, Iowa. 

DEAR StR : Replying to yours of recent date adch·cssctl to the 
attor·ney Q'en eral intJuirin!! \l'hether ot· not a school hmu·a. which 
had employed the services of bloodhounds accompanied by their 
owner in an effort to fix the responsibility for no inct>ndiary fire 
which destr oyed school propetty, might r ecover the amount paid 
for such services from the county, wm say that i n my judgment 
this question should be answered in the n egative. Our supreme 
court looks with disfavor upon the testimony of hloou hounds in 
view o£ the fact that they may be neither sworn nor cros.'l-rxnmined. 
See McClurg vs. Brenton, 123 Iowa 368. 

In the absence of a direct provision author·izinfo! th<' county to 
reimburse scl1ool boards or ntbers who may see fit to ('mploy this 
class of service. the same could not be lawfully allowrd. 

C. A. ROBl3tN~ • • l ss 't . lft'y Or11'l. 

SANATORTUM AT OaKDAu&-ADMISSION.-If applicunt haR livC'd iu 
state one year but in several counties, he Nltl he ndmi1tcd ft·om 
the last county in which he lived. 

March 14, Hll 6. 

n. v. SCARBOROUGH, M.D .. Oakdale. Towa. 

DEAR SIR: I n yom-s of the 13th instant atldressrd to the attor
ney general you propound the folJo,\'ing questions: 
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.. ))';{. Jf 1111 applit•allt has li\'t-11 within 11w MlltC' of Iowa 
con ti nuously fnr wor(> tha11 fllll' yr<tr prt'\'ion~ to tlw ti 111p the 
nppliC'ation is made, ~·E't has not livPd in any onl' county for 8 
term of onr year previous to th e time of application, is this 
patieut a legal r esident in t.hc mattet· of admission to the state 
iolnnntm·inm, and if ~o to what c·ontdy -"honld he he• rredited 1" 

1 n my judgment sU<·II pal ien L shonlcl uc dct'tnt'd a l1•ga I resident 
of the last cou nty in ·which h<' in good 'faith r esid<•tl iot· any appt·c
t!iahlr lcn~rth of time. 

· ·2nd. \Vhat would SN'lll to he a pro pet' method of CE'rtifi
c•ation of infot111ation as to nppliC'ant 's resitl<'n<'e npou which 
the supt'r iutendent may <letN·mitw as tn <•lig-ihi lit.'r' to become 
a patiE'nt nt the state sanatorium?'' 

No form of showing- is reCJnired to be made fnrthcr than the 
mere statement by the applicant as to his place o:l' r c .. itl~nce and 
the length thereof. However, it would be entirely proper to require 
some corroboration in the way of a written statement from rep
utable acquaintances of the patient at his place of residence or 
at each of the several places, if he r esided in more than one place 
during the last year prior to his admission. 

"3rd. Jn case of an erroneous showing it transpires that 
the patient is not eligible, wonld the superintendent or any 
other officer cer tifying to the residence of an applicant be 
1·esponsible for the amou nt incurred for his suppot-t while a 
patient at the sanatori um provideu the statPments W<'re certi
fied to the superintendent in good faith as heinl[ correct¥" 

J n my judgment this question should be answered in the negative. 
11 4th. In case the usual method of certification required is 

by certificate of the local hoard of health that tlw patient has 
been a resident of a cert~in county for a cNtai n length of time 
and the local board o£ health refuses to certify tlutt the appli
cant bas been a resident o£ the said county l'or any length of 
time, and the said applicant should be indi~ent so that cet·tifi
cation is required. what action may be taken by the !>uperin. 
tendent to secure said certificat ion or the propt'r' datu upon 
which admission may be secured?'' 

If the proper officers have the information required and arbi· 
trarily refuse to make the certHicate, they might by a court order 
obtained in the mandamus proceecliog be compelled to do so. 

C. A. RoBBINS, Ass't Att'y Ge1}'L. 

OPI ~IO:-IS A:-10 LETTERS 

PRlM .\.RY-PRESIDE.:-<TI.\ L PREFERENCE.-Party national comtu.incc
men-should be rlected at such primary. 

:\'larch H, 1916. 

HAL 11. Uc~EIL, County .1ltlor11ey, Indianola, lowu. 

DEAR ~IR: Replying to yom· inquiry O''el' the telephone as to 
whether or not par·ty national comrnitt cewen nt·e to be l'lectcd at 
Lhe presidential prefcr·cn('l.' pt·imur~· to he held April lOth, will say 
that this matter is covered by :-;ection 108i -a:36, ~;upplcment to the 
code, 1913, which reads as follow~: 

"That from and after the passage of this a1·t in the years 
in which a prt>sident and vice·prcsidcnt of the l 'nitl'll States 
a re to be elected, there shall ht' held a primar·y t'lect inn fur tht' 
election of delegates and alternate dclt'g-ate,; to t IH' national 
conventions of all political parties at which camlidales for 
president and vice-presil1cnt are to be nominnted, fot· the clcc· 
Lion of a party national corhmitteemau fo1· each party. and 
for the election of delegates to county couvcntious, which shall 
choose delegates to the state couveution." 

An analysis of this seetion shows that there ar~ thrco things 
to be done: First, the elec tion of delegates ami ult t• r· r.a t<•s to 
the national convention; secoud, the election of ptll'ly nntional 
committeemen, and third, the election of tltlcgat('s to l'I)Unty coll
ventions which convention shall choose delegates to the state 

I 

convention. 
It is entirely clear that the first and last are to he elected at 

the primary election provided for by this section, and as to the 
second there are two possible interpretations: First. tllat the party 
national committeemen should be elected at lht- same primary, 
or that they should be selected at the national con vention. On 
account of the fact that the first nntl last propositions am.· to ue fully 
determined at the primary election ami ou accouut of the i'ut·thcr 
!act that the national c:ommitteemeu would 1ulYC \\'Ot'k t~J _do 
before the holding of the national convcution, I mn of the opunon 
that the election of pu.rty national comtnittecrncu ro•: t'~l<sh party 
should also be made nl the presidential preference pt•uunry. 

c. A. ROBBINS, . l ~g '( , lll'tf l/L'Il'l , 
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bi'SuR,\~CE-PROVll'G l ' P Lu·E OR .\ ccmExT PotJ<.:JE.-...-:\lu!,t be 
done n.s per condition!> specified in policy uule~ .s party incapac 
itatcd by insan]ty. · 

March 14, 1916. 
DR. F. E. FoucK, Dt's ~Ioine;. Iowa. 

DE.\R SIR.: Replying to yours of' t•ecent date addn"Sscd to the 
attorney gcnet·al, in wbic·h you inqui r·e as to lhe length of time 
which will operate to bar the holder of a life and acchlcnl polic\' 
from rt'covering on account of any claim against the t•om1mny b.v 
reason of failure to give notice or submit proofs of in.jury c11· illn~. 
under the Iowa law, will say that. where there is a provision in the 
policy re<tniring notice to be given ~vithin sixty days then the 
notice must be so given except in those cases where the policy pro
vides that n. failure to give such notice within the 'time fixed shall 
not prcvC'ut a recovery upon the claim if it were not reasonably 
possible to give such notice within the time :fixed and where undct• 
the fucts in the particular case it was not reasonably possible to 
give ~uch notice; for im;tance. if the injury rendered the party 
insane or physically incapable of giving notice within the tim~, 
then this sixty-day provision would not apply; otherwise the <'OIIl· 

bined provisions of the policy as authorized by code SC'<'tion 1744, 
as amended, would govern. 

C. A. Rossllis, .hs't Att 'y Or.11'l. 

ELECTIONs--CITY XOMlNATJONS.-Nominations cannot be filed on 
Monday, March 13th, when 15th day falls on 'untlav. 
C()nklin. t•s. Jlarshalltcn.tm, 66 Iowa 122. · 

:March 15, 1916. 
J. E. LARSON, West Branch, Iowa. 

DEAR SIR: Replying to yoors of the 14th instant addt·cssed to 
the attorucy geueral, will say that the petition which vou ctwlosc 
and which I herewith retut·n, anu which was, as .vou sa~, J) l'l'par·~>d 
and filed on the 13th instant, was not filed in time. the lnst. day 
for such filing being tbc 11th inshmt. 

The law t·t•quires fifteen dayli befut·c the election and, whilt• tht• 
12th, the fiftt•l•nl h dny llel'ot·c tl•{' l'it-(·1 iou, wa1> Sumlav, \'('l tlw 
I'Uic ullowiug un,\ act \\ llich ht t·cqui t·ed tu lw dout• 011 u ~1 •• ; \I lt~~:lt 
ralls 011 Snntluy tu be tloue on tit~• fullu\\ iug Jay t!llt''\ IIUI uppl,\ 
where the uct wight have beeu done ou a tlay pt·cvious to S111ttiH~, 
und as the law does not require the petition to be filed on the 
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fifteenth day pl'ior to the election, but only requir~s that il be 
fiJed not less than fifte<>n day ' prior to such election, the same 
might have been filed at any time prior to the 12th. For a ~.h~{·ision 

of our upreme court on this quc:;tion &'C sub-division 23. section 
48, and the case of Co1~klin e:~. Jlllrslwlltcnt•lt, 66 Iowa 122. 

C. A. Uosstr-;s, . l ss't ~ttt 'y Ge1t 'l. 

XOMINATIOXS-CITIES A.l'-"1> TUWN:::..-~Iust be filed li[lccu uu)~ priolr 
to date of election . :'llarrh 13th too late wht.•u election is held 
on the 27th. 

~larch 16, 1916. 

C. C. WILLIAMS, City Clerk, Valley Junction, l own. 

DEAlt Sm: You state the following silnntiou with re[l·rcncc to 
tbc coming election of city officers in Valley Junctiou: 

'fhc only certificates of uomiuatiou or pctilionR. pl.\ciug candi
date~; in nomination for any of the eity offices, wct•e filed on ~lou
day. l\larch 13th, or later, allll you lllik whut u1ethod to pm·sue in 
the printing of ballots for the city election. 

A filing on Monday, March 1:3tb, would be one day too late for 
filing under the provisions of the statute, nllll as the fifteen I h day 
[ell on RWlday a filing on :\[ouday was in fnet two Jays too late 
to print the names of thC' p<'t'Sons nominated upon the official 
lmllot. In my opinion the only way that you cnn tuke care of this 
matte>r is by printin!! n hlnnk ballot )raving blank the spac~ for 
candidates for all offices. 

JODN FLETCHER, . L ~;s'l .itt 'y Gcll'l. 

ELECTJor-;-CtTY ~OMlNATIONS.-Wheu filed too lute not !'melt 
vacancy a:s would pcr·mit its IH"ing filled by c•ommiltce mHler 

section 1102. 
Murch 16, 191 G. 

l 1ESTim 1'nOliiPMN, AIIO''III'.IJ . f>t•'{ 1\loillf'.S, luwH. 

IJJ-.Att Hue Rt•plyiu~ tu ,\'UIIl' iuqui t·~ u\'t'l' tht• l t• lt•phuuc. will 
'-UV that tltis tlt•JIIll'llltl'llt ltus lwt·t'lol'ot·c ht•ld t.lwt \\ lll't't• 11o uoJUiwt· 

ti~us for· t'ily ullict'"' \\t'l'l' filed \\ithin tltc tiuw l't'tJllit·cJ U) law 
it would be tlw duty of lltt· t'lt't'lion utUctuls to pt·cput·c u blank 
ballot, leaving thet·cou hluuk lines upon which the voter may write 
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the uame of the persou or his choice for each office to IJe filled at 
such election and that then' is in such c•ase no such vacant•." oecur
ring in the nomination as would penoit the same being filled by 
any committee as contemplated by :-.ection 1102 of the cod('. 

C. A. HoBBINS, dss 't All 'y Oen 'I 

ELECTION&-CJTY No?.u NA 1'1UN-W ITU DIU w .u..-Pcrson may uol 
refile after 15-day limit, if proper withdrawal has hcc11 macl 
as provided by section 1101, 8upplemeutal :::iupplemeut. h~ 

fore said fif teen clays. 
Mar<:h 17, 1916. 

CARL P. MtLt ... ER, ,Jewell, Iowa. 

DEAR Sat: Replying to you rs of the 16th instant addressed to 
the attorney geueral, will say that, if the candidate referred to, 
whose paper was ti led. before t he fifteen-day limit expired, with
drew his uom inatiou by written r equest signed aud aelmowledgcd 
by him before nuy officer empowered to take the ackuowlcJgmcnt 
of deeds and filed the same with the city cler k fifteen days before 
the day of the election, then his name should not be printed upon 
the ballot merely because he refiled his petition aftet· said fi f tt>eu
day limit had Pxpired and if his withdrawstl wAs not so filPd H'> 

provided by section 1101, supplemental supplement, 1915, then his 
name should appear upou the ballot. If his name does not appear 
upon the ballot, then persons desiring to vote for him might write 
in his name on a. blank lioe which must appear upon the ballot for 
each office to be filled whether candidates are nominated fo r that 
office or not. 

C. A. R OBBINS, ..d..ss't Att 'y Ge11!l. 

CoNSOLIDATED Scnooir-BALLUT Box.-Separatc box fo r those 
with in inc<ll'poa·atccl city, also for those in pln t ted vil lage anti 
also Cor those outside either of these. 

GEO. 11. B ,\nTgLs, Cashier, Hen ton, I owa. 
Ma rch 17, 1916. 

0 EAR l':!IR : Rep lyiug to yours of the 15th instant will say that 
on a pa'oposit ion to form a consolidated independent school dis
t a·ict a s<'pnratc bullot box should he provided for those rcsid iug 
iuside the corpol'l\tc lim it!> or au im:orpor alctl city or town located 
wi thin the propo:st:d d istr·ict, aud if there is a pltttted village nut 

t:i!) 

irworpornted. th<'n u -;t•pm·ntc h11llllt lmx slwnlcl lw pnwidt•d for 
tJrost• rP!;i<ling within (hC' pJH1tt•t) pot•(inn nt' :Ollt•h Yill!1~1' lllld tho:-e 
n•"iding out idP lht' iuc·nr·por·utc• limit, nf t•JIH'" nud town,;; ant1 
outside the platted limits of uuiucorpornted. 'illa~es should also 
,·ote in a separate box. 

U. A. HoRBINS •. 1.-:s 't Att 'y Gen 'l. 

ELE('TlO~S- CITY ~Oltt:-;.\TIOI'S BLANK lhLLOTR- P.\STERS.-

:-\ominations must br made the full fiftt•t•n tlays before or 
hallot must he blauk. "ltlbl'I't in wr iting'' used in section 
1119 JU('ans iu \\Titiur; oa· by paster hl•aring written, type
written, printed or slnmpt•cl name or candidate. 

March 20, 1916. 

J. T. STANOL, CmtlteilmJJm,, Dedham, Iowa. 

DEAR S1R : Replying to yours of the 18th instant, will say that 
this uepartmcnt ha.'l heretofore held that it was the duty of the 
election officials to disregard ull nomination papers filed less than 
fifteen days prior to the election and that blank ballots should be 
priutcd having thereon blank lines upon wh ich to write the name 
of some person for each office to be filled, together with square 
opposite such uame in which to muke propl't' mark for the name 
thtL'> to be inserted. 

You now inquire whether or uot it will be lawful to make use 
of printed pasters for the purpose of inserting the names of the 
persons to be voted .for. This question is not entirely f ree from 
doubt. 'rhe general rule is that whN·e the statute so pro,·idcs ~he 
voter may use printed pnsters for the insertion of names not on 
the ballot instead of writiug them in the space resetvcd for their 
reception, bu t otherwise not. 13 Cyc. :356. 

'l'he section of our statute materiul for consideration reads as 
follows: 

Code Section 111 9 : 

"Upon retiring to the voting booth, the voter shall p r·epare 
his ballot by placing a cross iu the square opposite the name 
of each candidate for whom he desires to vote. The voter ma.y 
also insert1u writing in t he proper place the name of any per
son for whom be desires to vote, making a cross opposite there

of." 
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rt il'l llHllli frr-;t lhnt tJIC' iiiS('l'f ion of thr 11ltiiW 1111l,Y ]I(' llladr br 
writ inJ! in tl11• llHllll', h.v stamp in~ it in 01' hy insf't·t in~ a past!:,. 
l11•n riu~ ::~u1'!1 IHIIIIC' wrill1'1l. printf'cl m· sf!1lllpNl fhi' I'.-OI I, lml wlwth
rr C'lll'h of I hPSI' lllf'lhods wo11ld ron1ply wil.lt 1 h<' ];Jw, anrl if not 
whic·h would fnil to lw a c·ompliant·c•, Al'<' lhf' t'Ntl qm•stions. 

lTndE"t' a statute of Illinois whid1 provided that the voter "mav 
prepare his ballot by tt•riting ill the nmnc of the candidate of h~ 
choice in the hlank spac(' on said tickt't." it was h<'lll that it did 
not follow that he mig-ht also wdicatc his choice by pAsting a pdutet.l 
name on the ticket. The supreme conrt says: '' Rnch pasting of 
the name dof's not come within the meaning of the worcls 'writing 
in the nnme of the candidate of his cl1oice in the blank spAce on 
said ticket.' " However. it will be observed t hat this statute con
templated that the voter himself should write in the name. McSor
ley vs. Schroe.det·, 196 Illinois, 99. 

Under a statute of Pennsylvania which provitlcd that the voter 
should 11 prepare his ballot by marking in the appropriate margin 
or place • • • opposite the name of the candidate of his choice, 
for each office to be filled or by insertilng in the blank space pro
vided therefor any name not already on the baJlot" it was held that 
stickers might be used for inserting such names, the supreme court 
saying: "It would be a strange construction to hold tl1at the 
word 'inserting' as used in the aet means 'inserting by writing.' 
It certainly does not say so and we see no reason why we should 
place this con ·tJ·ur.tion upon it." De Walt vs. Batrtle;y, 15 L. R .A., 
771; also Ray vs. Hogan, 108 :N. E., 105. 

However, it will be observed that our statute makes use of the 
words "insert in writing" instead of merely the word "ll:lsert'' 
and, while on the authority of the case last cited it would seem that 
the insertion might be made by use of the paster, we have yet to 
determine whether or not the name appearing on the paster must 
be in writing, or may iL also be stamped or printed upon the paster_ 

It has been held in many cases that the word "writing" em~ 
braces printed words. See 8 Words & Phrases, page 7539. 

Under the constitution of Massachusetts which provided that 
every member of the House o£ Representatives should be chosen by 
written votes it wa& held that a printed ballot should have been 
received and counted. H enslw.,1v vs. Foster, 26 ' Mass., 319, and 
under a statute requiring deeds, bonds, tickets and the like to be 
in writing the t erm 11 writing" was held to include printing as 
well as script. Benson vs. McMalt0?1-, 127 U. S., 457. 
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('ntl~·r fl ~t ntnte of Minnesota which JH'OYidC'Il, ''Wh1•11 thr votr1· 
~~~ d~Jl't';s, ltr lll::ty write othrr' natn"s ,·u tll" 11 k d • • • " <· ) llll ' spHCC'S llU ('I' 

llw prw.t.ed names of candidates and the Dallies so writt•"l shall be 
cnu?ted 1L was held that pasters might be used, the supreme court 
~ll.\'tll~: " The blank spaces are left on the official ballot to f'nable 
(•VN',\' ,·ot~r, . w.ho ~ desires, to vote for any eligible elector hf' 
plca.ses_ rhtS IS hts COIIStitutiona) right. 'l'ftc stntn!c !hell mnst 
he lt herall,v construed and with reference to well understood met h
ods of expressing any matter in writing in vogue at the time the 
statute was enacted. So construing it, the words 'writf' ' and 'writ
tt>n' as used t~erein, include any mode of repr~enting wOI'ds or 
letters as prov1ded by statute. Therefore, our constructiou of the 
statute here in question is that it gives to a voter who de<ii r·cs t.1 vote 
for a person other than those whose names arc on the official bal
lot the rigltt to express the name of the person for whom he in
tends to vote by writing or putting his name in the blank space 
and, further, that if l1e intends to avail himself of the lattet· meth~ 
od, he may, before going into the booth, provide himself with and 
use the printed or typewTitten name of his choice on adhesive 
paper: that is, with the so-called paster or sticker." S not'l um 1'S. 

H,ormne, 119 N. W., 59. 
In view of these decisions and the language of our statute I am 

of the opinion that the name may be inserted by the voter in writ~ 
ing or by a paster, bearing the written, typewritten, printed ot· 
stamped name of a candidate for whom he desires to vote. 

C. A. RoBBINS, Ass't Att'y Gen'l. 

COUNCILMEN.-In commission plan cities should devote all of their 
time to that office. 

March 20, 1916. 
W M:. Kmo, Cedar Rapids, Iowa. 

DEAR SIR: Replying to yours of the 18th instant will say that 
while there is no direct provision requiring members of the city 
council to bestow all of the time upon the duties o£ the office, yet 
the spirit of the law contemplates that such an officer be free 
to give his services to the city at all times. 

Whether or not in you.r case your duties as an offirt•t· of the 
King's Crown Plaster Company or your duties as vice president of 
the People's Savings Bank, or both combined might interfere with 

ll 
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,\CIIII' d u lic•s liS t'OIIII('illllllll nt' your eity would lw H qHc•,.,tio11 nl 
fad ralht•r thu 11 ha w und would dt'pcu d. amou~ olht•r thi11g,., , upon 
1 ht> ~ i zt• of tlw t· ity aud the amount of work •·equirPd nt' ll11· oll'ic·"rs 
uf ~ll t' h t'ity . 

G. A. R OUBI NS, . l xs'/ Afl'y l:ut'l. 

EL..M.:'J'IOK~-Crrv );oM JN ,\TJON~-UsE oF STrCtn:ns, Bt ... \X Loi: B \LI.OT 
Stickt•rs may be n. ell ~'>eparately for each office without ~>q uart> 

thct·t•on, and marked by voter after going into booth. wh<'rt• 
no nom inations madt'. 

March 21, Hl1 6. 

lJF.xRY JI . JEBEN"H, County .Attorney, Davenport. Iowa. 

D E.\R Stn : Rc•plying to yours of the 20th instant will say thut 
th e questions which you proponnu bt·iefly stated IHC as fo llow!l: 

1st. What fo t·m of ballot should be provided by the t>lN·tiou of
fic ia ls whcrC' uo nominations have been made 1 

21u.l. May stickC'rs be made use of by the voters in the marking 
or t heil· ballots y 

;{rd. l\Iust the stickers be used separately for each pcr·son vott•d 
for. m· may the nanu~ of candidates for different office~ hr in
<:luded upon the Flame poster ? 

4th. l\Iay the squares he printed upon the pastcr or ouly upon 
the ballot ! 

5th. If printed upon the paster ma.y the same be marked hy 
the voter before going into the booth ? 
Replyi n~ to you r first question will say a blank ballot should 

be provided. 
Repl,ving- to your second question will say that section 1119. 

supplement to the code. 1913, provides among ot her things, "Thr 
voter may also insert in writing in the proper place the nanw or 
flll.Y person for whom he desires to vote. makin~ a cross oppOAitr 
thereto." ub-division 18 of section 48 of our code provide!.: 
" '!'he words ' wr·itten' and ' in writing' may include all\' mod.•uf 
rcpresenti11g words and letters in general use, except that signa
tures • • • must he made by the writing or mark of th e person." 
Under a statute in Minnesota which provides tha t the voter may 
writE> other· names in tbe blank spaces and u nder a simi lar statute 
defining the scope of the words "write'' and ' ·written" it wus 
held that the voter '' may provide himself before goiug into tlw 
booth with, and use, the printed or typewritten name or his choi<·c 
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on adhesi,-e paper. tl t · · 1 1 , · 1a IS Wit 1 t ll' so-ealled JHht1•1· or· l>ti t·kt· r· .. 
.'lnort um l'ii. llomnu 119 ~ \ \' .;;n '"e als n 11- II n 

_ -- • • • •• ...,; r. ''" • 0 , (' tl I 'S. t> ttrl/(!1, 
l.J L. R._ A .. tt l : Ray t-s. ll ogan, 108 X E .. 10:>. 

Replymg to you1· third question: The sticker~. if used. should 
bear th~ ~ame of but one person and be used separately. 

1 
• \n~\\ errug your fourth qul'Stion will say the squares ~hon Jet 

>e prmt.ed upon the ballot a111l not upon the pash•r. and should 
onl~· h<' mctrked by tire ,·ote•· in thC' booth. 

EYt>ll if one ticket has ht l' ll 11nmi11ntt•d, hlnnk Ji11~ should also 
1)(• add<•d f~r the r·ecC'ption of I ht.> pustt•r· 01· tlw wl'ittcn JHilne of 
tlw person for whom t he voter desires to vott• for Pat'lt office to be 
filled. 

C. A. ROBBINS, A .ss't Aft'y ()en 'l. 

ELECTION-CITY NoMTNATJON.-Blank line fot· each office mnst be 
provided even though one ticket is properly nomina ted. 

:\fR. E. E. CoAKLEY, Ryan, Iowa. 
l\farch 21. 1916. 

D EAR Srn: Replying to yours of the 20th instant wi ll say that 
e ,·en though one ticket has b(.'cn propprJy nominated a blank lin<' 
aud square_ for each ~ffice to be filled should also nppP:tt• up<m 
the same hc~et and m the sanie column immedjat<'ly followin~ 
~he names P:Wted on the ballot in order that the voter may write 
m or paste ·~ by means of a sticker thr name of the p<'n;on fot· 
whom he desires to vote for each office to he filled. 

C . .A. ROBBINS, A.~s't A lt'y Ocn 'f. 

XoMJN\TJON PAPERs.-Wher'<' all c•ouucilmcn III'C iut<• restcd th<• 
<·Jerk and mayor ~bould cletE'rminc objeetions to IHHnin;ttion 
pnpers. 

M1u·rll 21, Hl16. 
,J.\ l\1 F.~ RoBER'rsoN. Mayor, W tiRh tJ:I, Tnwu. 

llF:\Jt Sr~t: Rt' plyiug to yoms of the 20th instant will :-~uv that 
I arn euclosi11g copy of au opi11ion herc·tofor<' gin•n wlrit·h· is in 
HN·ot·d with the Wl'itten opiuiou which you lrn w llr at tiOIIIillatinu 
papers fil(.'d on l::iunday, the 12th, "IH'C 011 ti111c nud thut fili11..., ou 
such day is not illegal. o 
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With reference to your other question where all the council
men a1·e interested then in my judgment the clerk and mayor 
should determine the objections made to nomination papers. 

C. A. RoBBINS, Ass't Att'y Gen't. 

PooL AND BILLIA.RD HALu-CLus-MrnoRS.-A pool or billiard 
hall run for a membership only cannot admit minors. 

March 21, 1916. 

JoHN CUNNINGHAM, Goun~ty Attorney, Humboldt, I owa. 

DE.A.R Sm: Replying to yours of the 17th instant addressed to 

the attorney general will say that in my judgment a pool or bil
liard hall operated in the manner which you suggest, namely 
where no charge is made except through the sale of membership 
tickets, would be su~h a pool hall as that minors should not be per
mitted to attend or hold memberships in the club, for such would 
be a violation of section 5002 of the code. 

C. A. RoBBINS, Ass't Att 'y RM'l. 

PoLL Tu (HEAD)-EXEMPTION.-Members of fire companies not 

exempt from SOc bead tax. 
March 22. 1916. 

E. M. NEELY, Grintt.eU Fire Dept., Grinnell, Iowa. 

DEAR StR: Replying to you rs of the 21st instant will say that 
by section 2462 of the code pcrsous while active members o£ the 
fire -engine, book and ladder, hose, or any otl1cr com pany for the 
extinguishment of fire ara exempt from military (lnty and la~or 
ou the roads on account of poll tnx and from jnry st•rvic•e, yt>t 
t ltey are not exempt from the fifty cents head tax imposed on cath 
maie resident over twenty-one years of age by snll-tlivision 2 of 
~cellon 1303, supplemental supplement, 1915. 

C. A. ROBBINS, Ass't Att'y Oen 'l. 

OPI~IO:\S ANU LETTERS 

GoVERNOR-~ROCI...-\:ItATION.-Proclamation requiretl to he gi,cu ill 
connectiOn with the equal suffrage amendment. 

):larch 23, 1916. 

lioN. GEORGE \V. CLARKE, Got·ernor. 

StR: R eplying to your oral request for the opiniou of this de
partment as to whether or not a proclamation is required to be 
given by you in connection with the submission o£ Lhe proposi
tion t.o amend the constitution of the state by granting equal 
suffrage. which proposition is. pursuant to the joint r esolution 
of the general at>Sembly, r equit'ed to be submitted to the people 
at the time of the coming June primary clcctiml , will s~y that, 
in my judgmen t, the inquiry should be auswet·cd in the affirma
tive. 

Section 1061 of the code provides :for a proclamation to be 1-.'h·en 
thirty days befot·e any general election. Section 1062 of the code 
provides for publication of the same by the sheriff iu each of the 
several counties. Section 1063 of the code provides: 

" A similat· p roclamation shall be issued before nny special 
election (lrdered by the g01Jerno-r, designating the time at which 
such special election shall be held; and t he sheriff of each 
county in w·lticb such election is to be held shall give notice 
thereof, as provided in the last section.'' 

W bile it is true that this election is not one ordered by the 
governor witl:!in the meaning of this section, yet it is a special 
election aud, in this connection, I call your attention to the pro
visions of ~:;ections 57, 5 and fi9 of our code which reads as follows, 
respectively : 

"Whenever a proposition to amend the constitution is sub
mitted to a vote of the electors, the governor shall include 
such proposed amendment in his election proclamation." 

11 The general asSC'muly may pt·oviclc for the submission of 
constitutional ameucltl)euts to the pC>opl t' at u spPrietl rlr'rtiou 
(or 11/(J.t purposr. at sucll time as it mny pl'f'!IC I·ihl', Jll'OI·lumo
tion for which election. shall be 111adc• by th<' ~CJ\'<•i-11or·. uud 
tue same shall iu all l'eSj)PCts Le governed u1Hl c·uuduct~tl us 
presrl'ibcd by law for till' suhn1ili."iou uf c·uH!ltitutinunl I IIII .. ,HI
ments at u: gcnerul clcctiou. " 
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.. Expenst•s incul'l'Nl uudct· the provisions or thi-; t·haptt>r 
shall he andit<'d and allowed by the <.'xccutivc cOiltH:il, ancl 
paid nu t of a uy moucy in the state treasury 110t othct·wi.,t• 
a ppropria t<'tl.'' 

C'. A. ROBBINS, As.s't Atl'y Or11'/. 

T o w NSHIP Tnu~TEE.<;.-Cunnot erect buildiltl! for road ma1·hin!.'t-r. 
BoAno OF 'ut•EnvJ~OR~.-Can employ outsidt: attm·ncy in a I'<IS!.' ap

pea led to sup t·emc court. 
~larch 24, l fl16. 

F. 13 .. 11 1\FFER, C&unty Ailotncy, ~e\'\· Hampton. Iowa. 

DE.m l\IR .• liAFJo~En: T have your letter or thl" ~Oth instant in 
which you propou nd two inqnidcs. 

Th6 fit·st inquiry iR whether township tt·ustN•s would havl.' thr 
authority to er ect a building costing $200.00 for the lHn·pos<' or 
housing t'OlH.l machinery and for use as a place for lwldiug PI!.'C· 

tioos a nd meetings of the trustees. I do not find anythin).! iu the 
statutes which wou ld a uthorize an expenditurt> of tlti'l kind by 
the t rustees, and helicvc thnt the only safe course to pm·suc j, 

under the provisions of sections 567 and subsequent s.•ct icms of 
the code relating to the l•rection of township hall!>. 

Upon your second question as to whether the county attorm•y 
is r~quired to r<.'prf.'st-nt the board of supervisors in a ense app<'ale1l 
to the supr('mc cout·t will say that I do not know of any stntnl<' 
-.rbich expre-.sly makes it the duty of the county attorney to ap· 
pear in cases o f that eharactet", and the board uo doubt would ha\'1.' 
authority to pay the services o r au outside attorney in btH·h mat· 
ters. 

• TouN FuJrCHER, .is.~ 'I All 'y Orn '1. 

PRIMAnli.:.~At•Rll , PRJ~SIOb:N'I'I ,\t,.-Term of olrh~(· nr dl'lt'g'llft•s tn 
rwe_s idC'll l itl l J>l'illlll l ies (•('USes when the l'011\'('11tiOll l:l.djOIII'IIS. 

Murch 2:1, l!l 16. 
fJUTIIt-:R r. .\ \SO-' \RU, l<'orest City, Io"'tl. 

lh: \lt Sm: Yom· ll•ltt•t· of thC' 24th instaut with ref<'r<'nt·<' to tlu· 
dntil'S of d<'le).!Htcs -;(•lrch·d ut the 1\pril pt·intat· il.'s. ud(ln•s..<icd tu 

the attot'Dt!Y general , has been re fc t-red to me for •·eply. 
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Tlu 1'1 i:-. till fll'll\ i:-.i1111 iu I ht• law lhiu~ 1 hl• I<' I' lit uf ,,.n·i···· of 
~1.-lt•t!<Jif·~ "lt'l'lt'd at !Itt• prt'-.itlt•nli<tl primarit>i. 111 April '1\!.'itlwr 
tl> there an,. Jll'm·i,iott H · t t 1 1 1 r · . . ~ o t(• t•ngt 1 n llmt• dt•lt•gnl<'~ Sl'lrded 
to tlw fir..;t stalt> con\· ,. 1 · 1 · · · tn ton or I w prt•i.tc t>nlwl ron\'l'lllton ~hall 

~l't'\':· hut ;t fl~r th1• pr .. ,•inf'l dt•lt•gnll'~. 't'lt'l'll'd nt thf' .\ pril pri
tttl'l t'll~. IIH'I't Ill t·OU tt l.'' l'oun•nl intt and l>l'lt•t·l d!'I<'I!HII•s to th" 
:-.talt• t·ntt\l•ntintt ltttd udjnnru lht•t't' i" 1111 furlh•·r cluh· f'ot· t lu•m 
to. po•J·fn.nu and for nil lll'tl<'l it·td IIIII'PCISI':-. llwir ofTit·:•-; t·Ntsr to 
c·x tsl. 1 he tl£>1t•!!ntt•:> to th<' "olatf• t~Oil\'t'llt iou nft1•t· tht•y me<'l and 
ud.jou m hu~e nc fm·thN· duti1~ to p<' t·fot·ut. 'l'hl' n·~ular part.'· 
dc• l<'gatt:s Wtll bt• srlt•t·INI at tht> -hlltt• primn rirs and thesl.' dele
J.!Uit's wtll attend count.r t·om·ctttions Jutd uominntC' <'nn<'lidnt<'s for 
ofTi••t•s 1~ot fil ~f'd itt llw pri mur,\', and select dcll'g-fltrs to the state 
c·Oil\'t'lllton. rlte!'ie dC'II.':talt>s that 111'1' sel<'ctrd in ,June SCI'VC for 
I ~ro yc.nn; and the d<'ll'galt'S that thi.'.Y scl<'rt to the state ronvcn
lton ''' 111 be the nn ly W('s cntiiiNl to si t in the s tate convention 
thAt will meet aftn tlw ,J uuc JWinuu·i<'s. 

.JOli N Ft.~C IIER, Ass'f Att'y Gen'l. 

Ltnlt.\JlY.-Townslrip cannot unite with town in the <'Xpense of 
<'rccting a librar:-· buildinR. 

Murch 25, 1916. 

:\ lt ~·s ,Jt· LJ.\ A . ROBJN!'ON, Scrt·ctary Libt·ary ('ommts/)ion. 

T>E.~R ::\IJs.c; Roar:-.'~ox: l have your lett('r of the 21st instant in 
which you rciJue;;t to he ad\'ised as to whether a township can 
unite with a town in the er·ection of a libr·ary huildin~ and pay 8 
share or the expl'nse of its construction from the township funds . 

1 do not find any provision of on r statute which woulu authorize 
n township to exp<>nd funds to aid 1n th<' ('Onst ruction of a libra r·y 
build ing. A township may contract for the us!.' of n library and 
levy a tax of not exceeding on<' mill ou the doll ar for· thr J1ut·pose 
of betu·ing- the expPnsr of such contra<.'l , hut t h<' t·e is no law author
iztng it to join with somr othrt· corporation in the er·ection of 
11 huilding. 

JonN l<.., J...ETCHER, Ass' t Att 'y Gen'l . 
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~<:IIOOL T .\X St llMIT'J'J;n.- Twn muy hi' Ruhm il lrd at otu· tinw 

Marrh 2R. Hllfi. 

llu' .. \. ~1. lh:nH., SutJrnnlrndrul of f>uh/1~· l nsfrlltfinu 

l> t::\ 11 S111: H('pl,\i11~ ln,\1111 1' inquiry as to ,,IJt•l hrr m· llol , undrr 
I lit' Jli'Od!>iOIIS or st•t·l iCIII 'I :!820-d I to 2 20-ll f> iJJ(•It tsiw, I \\'0 01' 

OIOJ't' s<>purnlc J> l'O}>Ositiou" to \'Ol<' :a tax for th<> huilding flf two 
or lHOl't' Rt'J>Rratt• -.l'ltool buildings may h<' snhmittt>tl nt lht' <;antl' 

.... lcctiou nne! wht>th<•t· or not, wh<'n sepa r ate pf't itions arc fiiC'd nsk
i ug for two or mor·c such school buildings, i t is incumbrnt u pon 
Lhe hoarc.l to submit each question to a vote of the people and 
wbrthcr or not eith<'r would take precedence over the other and 
as to whether the pet itioners signin g petitions for such purpo es 
must sign in ink, will say t hat, in my judgment, it is incumbent 
upon the board to submit each of the proposit ions properly peti· 
t ionctl for even though thl'y may be, to some extent, conflicting, 
and, in such case, n either p etition nor propo itions would take 
precedence over the other. 

In my judgment, however, the board would not be required to 
submit both questions at t he same election , but they might do 
so. In the even t that two such propositions would carry and 
the aggregate amount o£ l>ands voted exceedec.l the limit of indebt· 
edn ess which the district might incur, then, of course, it would 
be impossible for the clistrict to sell the full amount of bonds voted 
and i n such case they might e\·en baYe difficulty in selling an 
amoun t equal to the amount of indebtedness which the statute 

permits the district to ineu r . 

If the propositions are submitted separately then , in my judg· 
ment, the one last submitted should not be submitted for an 
amount which would make the ag(.'tregate indebtC'dncss of the dis
trict greater than the statutory limit p ermits. 

:-;ueh p<'titiont>rs need not sign in ink. 

C. A. ROBBINS, ils.~'t Att'y Oen'l. 

BoARD OF P .!.ROLE.--.J untt.>:-. Duviclson dl'!'i"iinu. Dc'ft•tHhllll be ing 
over 16 yeaN. his !wntent·t• :-.houltl he tt·rutt>tl u-; l ife :-.c•ntent•c 
under indetermiuate Ill\\ l'\'Cil though judge• illl}lt)st•d uuly 20 
years. 

March 2 , 1916. 

H oNORABLE BoARD OF PAROLE. 

GE:sTLEMEN: Replying to your of tile 27th in .. tanl nddressc<l 
to the attorney general relati,·e to the sentence impose1l upon one 
James Davidson will sa~· ft·om tlw portion of the ,jutll.:llll'llL eo try 
quoted in your letter noth ing appear showing the nq1• oE the de
fendant, nor does anyth in~t npprnt· showi ng that th<• <·rime was 
in fact committed snbst'quent to .July 4

1 
Hl07, so n" to hring the 

case within the in<lctel'lninatc sen tence law. 

If the defendant was iu fact over sixteen yNu·s of age and if 
t he crime was in fact committed snbscq ut•nt. to .July 4, 1907, 
then the judgment of the court imposing the twcuty yN'Ir sentence 
only instead of the life sentence would I.Jc erroneous. Re£' . !dams 
vs. Barr, 154 Ia., 83. However, as th<' dcfl'ndant niight have 
been under sixteen years of age anti ns the fdony might have 
been eomiDitted prior to July 4, 1907, (although not p robable in 
view of the fact that his plea of guil ty was entered June . 1915, 
nearly eight years sobse(tuent to t he date fixed for the taking ef
fect of the indetermi nate sentence law) every presumption is in 
favor of the correctness of the judgment o£ the tt·ial court. lu 
the case above c ited our suprt'me t·onrt in making this same point 
said: 

uso far as appears, the appellant's c rime may have been 
committed prior to July 4, 1907 , and that fnct may have been 
clearly shown on the trial. The indictment is n ot before us, 
and whether it con tained nny alle,:ration or av£'rment as to 
the date of the offense we have no means of knowing. In
deed, it does not appear whetlter t.he indictment was found 
or returned before or aftet· July 4, 1907. On this showing 
the presumption of 1·egnlnl'ity which attaches to the proceed· 
iii{,'S of 8 <•Oill't of I'(I{!OI'd tllllill lw giVt' ll l'ffC!•I, and WC' COO· 

uot hold tltut its jut.!Kuwnl ituposiu l.{ u tlt>lermin~tlt· •wutcnt·c• 
iH void. 'I'o do "" wt• \\CJllld ltuw tu utdul ~t· iu tlw HlCl't• 

coujecture thut pluiutitf's oiT!•usc was cuulluiltc1l nt'tc r· .July 
4, 1907. and upon thut conjectu re alone hold that the tt·ial 
court exceed ed it powers. Sul'lt a holtliug wou ld be a most 
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l'aoical departure from rul<'s wh ich have had th(• sa1wtion of 
the courts from t he beginning of our judicial histol')'. The 
court had the power to impose a determinate sentence in ccr. 
tain case of bur~lary. It did impose such a sen tence. Th('rc 
is nothing shown to indicate that this particul ar· hurglarv 
was not of the class or kind which <!ould prop<'rly be ·0 
puni hed. \V e must. therefore, presume the com·t clitl its 
duty, and that the sentence for two years WllS p1·oprrly en. 
tered. '' 

H ence, under the bol<.ling in that case, unless the facts above 
r efened to as being not shown are, in fact, shown by the t·ecord, 
your fil·st que tion wh ich reu~ as follows: 

'' In view of t he foregoing facts and of the penalty fo r 
rape as fixed by Section 4756, is this man iu on a twenty 
year sentence or a life sentence~" 

should be answer ed by saying t hat t he defendant is in on a twen
ty year sen tence. Your second c1uestion reads as follows: 

" J n case a district jud~e throu~h error or ot he1·wise fixc>s 
the length of sentence at a less time than the s tatut<' pro. 
vides, what is the ptoper course for the board of parol<' to 
pursue 7'' 

In such ca. e the board should ignore the senten<!c and follow 
the indeter minate sentence law where all facts appear of r ecord 
showing that the indeterminate sentence Ia w applies. W here 
they do not so appear of record, then the presumption is in favor 
of the correctness. of the judgtnent of the trial court ami it !'lhould 
be followed . 

If the record shows that the crime wa iu fact com111itted subse· 
q uent to J uly 4th, 1907, an d also that defendan t was ovct· sixteen 
years of age, then his sentence should be t r eated a~ a life scntenre 
under t he indetet·minale law, even though the tdal j udge im· 
p osed a twenty year sen tence only. 

C. A. R OBBINS, A.~s ' t Att'y ()en'!. 

OPI:-\ 10:-\S A:-:n I.F.TTEHS lil 

i-:LL('Thl:>.-:-\clu'l'( ' lll:\4, H\l.t .nT. Hallcllll ,ltn11ld lu· prinll•d \\ith 

hla nk linP.., fnr \\l'il i 11$.! 111 n;t nH''· \\' oultl unl 'it ialt> tlw ha 1. 
lot if omitted. 'l'lw :-.c·t·e~t<·hinz of a 11111111' on the ballot docs 
not spoil the <'ntirl' ballot. 

Mnr<'h 2!1, 1!116. 
:\f. C. B.\RRY, Bt>lmond, Iowa. 

D E.\R :-;m: Yom-s of tlw 28th instant. addn• .... ,t'd to tit (• attorn<'.' ' 
!!<'nera I. has b('en rcfcnrd to nw for t·cply. 

Y ou r· fi~t question. hril'fty Rtll t('d, h; wlwth<>r or uot upon thl' 

hallot used at your r t'Cen t el<'ctiou thPI'(' should hnv(' hc•rn pr·oYidcd 
hlank lines prccedcd by a square for 11se in wt·itin~ in or pastin~ 
in the names of camlic1atcs whose names did not appear upon the 
pr·intcd ballot. 

Th is question should hi' answrr·rd in the affinnat ivr. How· 
cv<'r, the failure to provide snrh blank lin<' and sq uarC' would not, 
in my judgment, vitiate the elcctioll. Src ser·tion lt22. Those 
interested in having th<' ballot in proper fo rm should have com
pelled the election officers to have provided such ballot in proper 
form in time for usc at the el<'ction hy a mandamus proceeding 
in court. if neee sary. 

Your second question is: 

''Can a ballot be conn ted at all if a man 's name has been 
s<'ratched thus. John 'mith. Docs this spoil t he whole bal· 
lot f" 

If the party votin~ marked a cro s in the square preceding 
the name " John Smith" and then d rew a line throujl'h sttch name 
ind icating an intention not to vote for snch person , in my judg
ment, t he ballot should not be counted for .John Smith. How· 
ever, this would not spoil the whol<> ballot unless theN> is some 
further evidence tending to show that this meuns wRs used as a 
mark of iden tification . Sec Vo~rltees vs. Arnold, 108 Iowa, 77 ; 
aud K elso vs. Wright, 110 Iowa, 560. 

Your third question is: "What is a spoil ed ballot ?" T he 
statute does not define a spoiled ball ot, but in my judgment any 
ballot which the voter inten tionally, or through mistake, marks 
in su ch a way as that he can no longer make use of surh ballot i n 
properly expressing his choice of candidates should be deemed a 
spoiled ballot. 

C. A. ROBBINS, Ass't Att 'y Gen 'l. 
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}~LECTION-NO~IINATJO!'~ FOR s;'I'AT~: 0FFWE.-~ominnfioll pnpl'rs 
l'or ~-; talr 1>IT1ces mn!--. t hr filetl 111 least forty clays priM to date 
of IIJr prinHli'J 

Marrh 2!1. l!llfi. 
linN. H. ,J. llnlte' llf-1111, l>ulnliJlU', !own. 

H..:AJ' ~ll,. Llonc m;M: 1 have your letter of the ~7th instant 
with reference to the filing of nomination papers and note what 
you say with reference to the date for filing. 

Section 1087-alO of the supplement to the code, 1913, contains 
the provision with reference to the date for filing nomination 
papers for the various offices. For a state office the nomination 
paper must be filed at least for ty days prior to the date of the 
primary, and t.here is no provision that prohibits a filing more 
than sixty days prior to such primary. Under the law a filing 
might be made three months before the primary or even earlier 
than that. 

With reference to the filing of the affidavit I would call your 
attention to the same section and you will note that neat· the 
close of that section there is a provision that the candidate shall 
make and file affidavit stating that he is eligible to t he office be 
seeks and "shall file such affidavit with the nomination paper or 
papers, when such paper or papers are required. '' It would 
seem from this that it would he necessary to file the affidavit at 
the same time as the papers are fi led and not lat~r. 

JoHN FLETcHER, Ass't A.tt'y Gen'l. 

ELECTIONs--Fn..INO NOMINATION PAPER.-Nomination paper eatl 

be filed on Sunday when that day is the 15th before election; 
act of clerk purely ministerial. 

March 30, 1916. 
RoBERT 0. B.aTES, Washta, Iowa. 

DEAR Sm: Replying to yo.urs of the 17th instant, addressed to 
the attorney general, will say that in my judgment a nomination 
paper filed on Sunday, the 12th of March should be printed upon 
the ballot with the same force and effect as though filed on the 
previous day. The 12th instant would be the fifteenth day prior 
to the holding of the election and if a filing may lawfully be 
made on that day then it would be sufficient. The act of the 
clerk in filing a nomination paper is purely a ministerial act and 

OPI~IONS AND LETTERS 

our supreme court hns hcld t hut n minist <' l'inl :wt may "" pcr
rm,n <>rl on :-:;unday. 

It has been held that a four days ' notice of .introduction of 
additional ·witnesses against a defendant under indictment may 
he ser ved on Sunday. 

Stale t'.~. Ly~n, 113 Iowa, 536. 

And where the publication of notice is required .for a given 
number of weeks that one or more of such publications may be 
made on Sunda~. 

Nia;fnt. vs. Burlington, 141 Iowa, 316. 

And even that a judgment or the court may be entered upon 
the record on Sunday. 

P11ckett 1JS. Guenther, 142 Towa, 35. 

C. A. RoBBINS, Ass't A.tt'y Gen'l. 

INTOXICATING LIQUORS.-Record of kept by drayman. Drayman 
must keep record if be has office where he employs an agent. 

March 30, 1916. 

CLARENCE McCoNNELL, Creston, Iowa. 

DEAR Sm: Replying to yours of the 28th instant will say that 
in my judgment section 2421-b, supplemental supplement. only 
requires the drayman to keep a record of the delivery of liquors 
where be keeps an "office where he employs an agent or other 
ptrson to make delivery of freight and keep records relative there
to. ' ' TJ1at is to say if such drayman has an office more or Jess 
remote from the railway station where he picks up the shipment, 
to which office the same is taken for delivery the same as othe1· 
merchandise, and if he keeps a record there to show the deliver.v 
of other merchandise, then he must keep the record r equired 
with reference to intoxicating liquors; otherwise not. 

C. A. Roaams, Ass't Att'y Gen'l. 



lil RF:PO!t'l' Of.' A'I''I'OH~F:Y (;l!:~EHAL 

St:CitET \ltY cw ST \'r~:.-Aut o l JH\\'. i\o prualty uu :tutu f,.,. Jlllitl 
llll .\ p l'il INt. 

Apri l I. 1!1\li. 
llo~ W. S. ALLEN, S('('rclary of Stair. 

SIR: Rt•plying to yours of th is date for constrw·tiou ur the 
provision of thl' automobi le law t·cqu it·ing the in1po..,itiou of H 

penalty or tt>n pet· t·ru t on regi tration fees not paid hy .\pl'il 

1st will sny that thr lungnagc of section 1571-m7. mah••·inl to h(• 
<:onsidcrc\1, rt.•alls u:s follows: 

"On April 1st of PRC'h ~·pm· n penalty of ten per ('t! lll Rhnll 
be added to all fees not paid by that d.ate." 

The question is whctlwr or not th is language JWJ·ndt.., tltl· 1 ay
mcnt of such fees 0 11 Ap1·il 1st, without pcnulty. or whl'lht·•·. il 
the (<'es arP paid on that day, n pt•na lty must be impo:wd. 'l'h,• 
qnestiou i ~-; not. ent it·cly ft·ee fr-om dou bt as t·cspectablc uulhorities 
on either side of the proposition may be · fou nd. 

'l'herc is a line of Nlscs holdi n~ that tl1e word "by" means 
''before.'' 

E.z:[>1·css Co. vs. Aldine Press, 126 Pa. t., 347 ; 
.UWer t•s. Ph1illips, 31 P a. St ., 218; 
Rankin t'-'~. W oodworth, ad Penn. & W ., 48; 
Wilscm t•s. Rodem.an, . E .. 55. 

Ilowever, in my jndf.,'lnent, t he weight of a uthority holcl-. thr 
word to be the equivalent or " not later than·' or ·'as t>Oon ns" 
or ''as early as" or "on or before." 

Coo11lcy t•s . .d nderson, 1st llill, 519; 
W adwnitlt t•s. Routledge, 51 Pac., 443; 
Elizabctlt ('ottonmilL~ t·.~. Dunsion, 121 X C: .. 12: 
Iliylry t's. Gil ncr, a Mont., -ta:3; 
Babcock t•s. G'l(lrk, 1:1:~ !'\. <...:., :~06: 

Ji'crguson J's. ( 'ol rm(lll, :3t) R ich. 99. 

Tn view of this state of t hr nuth01·ities, a nd, in vicw of thr furul a
mental r nle th at statutes im posing a penal ty :u·e to lw con l'lll'IIE'd 
stl'ic tly so as not to impose t he p enal ty unless it is ciNu ·ly p l'ovi<l 
<'d, I am of t he opin ion that uo penalty should be exncted u po11 
applicatiom; for registr ation made on Apri l 1st. an d that tht> fi rst 
datt> on which the penalty migh t be imposed would be on thc nt>xt 
r egistrat ion day ther eafter . 

C. A. R OBBINS, Ass't Att'y Gen 'l. 

OPl~lONS AND LETTERS 1i5 

PRDI \rtY .-Ddr{:!'tltf'l. . Ple<'tl•cl ~tt Jll'l'sidrnt in I Jll'iiiHil'~ <lo not \lis
place dt-legatl':. sele<'ted ut ,Junr pl'imnry 111111 hU\1' no tint~ tn 
pl'rfurm in connret ion with sel<'etion of t'OIInty, lli..,trit·t or 
..,tate officers. 

April :5, t!ll6. 

Rl'RT J. TBOMP:-:()~ • • lttol'ltf'!/. Pm·rst City. Town . 

Dt-:.\H l:)JR: R{>plyiul! to ynurs of thr ht iustnnt lllldrr'-!-t'tl lu 

thl· attomey grn£'nll will '-!\)' thnt thi~ th•partnll'nt has lwn·tofm·l' 
hrld that the clt:lrl!atr-, to thE' rounty (•nm·c.mtion tn ht• ..,t•lt•t·tt>d 
Hnder sections 1 7-a:lti, 10H7-n:n, 10 7-n:{h und 101"7-n:1!l antl tlw 

1·onntv and stall' com•t>nlions of such dt>lt•A""It"' lll't' t•ntirrl~· Sl'P

III'Hl<'. and distinct from thr drh•gates and •·onvt•ntions pr·o\'itled 
fo1· hv sections 10 7-1125. 1087-a26 and 10R7-n27. nnd thnt the 
fi r·st ;nen tioned dele~a tl•s and convent ions do not l'\'t'll i 11 JH'e ,i

tit•ntial vears displacr the dt-lcgatt's or conw nt ions last ntt'ntionC'd. 
and th;t neither the dele~utN-1 l'lerted ul tlw April pl't•sidl•nti<ll 
p 1·imary nor the convrntions lwlrl by them won ld havP ~ny. Llut~· 
to pe1·form in connection with thr sclrction of l'llll n~y, tl...,tm·t m· 
.... tHll' officers hut that ud1 officrrs, when not nom1nat€.'<l hy the 
, nte at the primary, would ht> nominutccl hy the tlelt>gatt•s nnd at 
tlw conventions provided for in sections 10H7-u2;'l. 10l 7-u26 and 

10 7-a27. 
C. A. RoBBJNf>, As"' 't Att'y Oru'l. 

SliFFIUGE.-Election on suffrage a. special rlt'ction. Rrgistra1,_ 
should comply fully with p rovisions covering boArd of rei!-

istrars. 
Apri l 5, Hl16. 

RE.\LFF OTTo:::F..N • • -lss'r' ('ount11 AtloriiC!/, Davenport, Iowa. 

DE.\R Sm: Reply in~ to you r r l'quesl of April :ird for co~y 
of opinion relat ivt> to the neccs.~ity for rt-gi-.t r·n.t ion ou nnd pr1~r 
to the J u.nt> primary will ~;uy t hat hy Hl'<·tion !JR of nnr· c·odl'. 1t 

is provided: 
1 " f hc gcnc t·nl nssrmhl v may 1wovidP for I hr All hm issiou 

ol' c·otlSlil utiouu l urnc 11dn;ent :-~ to tlw f.lt'Ople at u spt '.·uti dl·t·· 
lion for f/wl JJiti'!)IJSt', ut sudt t itue as it lllll.Y pl'!'st·t·lhl•, pr·o. 

1
.Jamaf.iou for wh ich 1•1ect iou shtll l he lnl.lde hy tlw govt'ruor. 
and the same !>hall in nil rcspects be govcl'llt>d und t·<~url ~cteli 
as prescribed by law for the submission of conslltnllonul 

amendmen ts at a general election., 
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The joint t·esolution of the thirty -sixth general assE.>mbly n•lut. 
ing to suffrage, together with too act in connection th<'r<'with , p1·o
vided for the submission of the question to the pl'oph' at the 
June primary. In my opinion this would render thr <'ll'clion on 
the suffrage question a special election e·ven though it is to hl' 
held on the day of t he regulnr J une primary clcd ion ; hrncl', it 
follo"'s that such election would be a special t•h•cl iou within 
the meanjng of section 1077 which requires: 

" The registers shall meet on the second Thursday pl'ior 
to any g€'neral, city or special <'IP.<'tion, nt thr mmn l \'otin~t 

place in the precinct in which they have bt>en uppoi nt <>d. and 
shall hold continuous sessions for two consl"t'uti vr days, from 
eight o'clock in the forenoon until nine o 'clo<'k in th<' a ftt•r· 

noon.'' 

Such regist 1·ars should also meet on the Saturday befor e the 
pt•imary election during the same hou1·s as required by Rcction 
1080. They should also be in session on primary rlcct ion day 
during the t ime the polls a re open as provided by sectiou 10 2. 
In other words, they should comply fully with tbc provisions co'. 
ering boar ds of r egistrars found in sections 1076 to 10 :1, inc•lu
sive. the only difference betwf'en !'ipecia\ and geuerol elections being 
that no notice of the time. a nd places of making re"islruti on i 
required to be published at such special election a.'i is rcquiretl 
by section 10 5 in case of gt.>neral clPctions. 

<.;. A . RoBBINs, Ass 't .d..ll'y o en 'l. 

E LECTION.-Refusal of ballot uot justified because of le s than 10 
days' residence in precinct. 

April 6, 1916. 

Huon P. STUART, Ctntnty AttQt·n~y, Dubuque, I owa. 

DEAR StR: I am enclosing h erewith Jetter of E. 'r. Bncr or your 
city r elative to the position taken by the jndgt.>H of <'h·ction iu rr
fuHing his Lallot at tho r eceut election. 'rhiii llc)Jut·ttt~t•ut lin'! lwltl 
t hut 1l1c statute requ iring ten days' l'esidem·t• iu lht• pt'l't·iuct l11· · 
in~ iu cou6ict with the constitution of the state which t't'q uit·t·'l 
alone s ix. months' r e idcnce in the state and sixty dnys in tlw 
county in addition to citizenship in the rnited State-,, is iuo)H't'll 

tive and should not be enforced. 

OPI:'-IIO;I:S A:-o:D LETTERS 17i 

f trust tbat )'011 \\ill Sl'l' t hUt lht• t•lt•l't ion otlil•ia(:-. lll't' JII'OJ)(.>l'ly 
mh·iS<'d and thn t t ht•n• tllllY lw 110 l'u rt ht•t· ()(•rasioll fm· t'Oill plaint 

'. A. Roam:-;:-, . t.~ .. ~·t .lfl'y (Jcn 'l. 

LODGE; PnoPERTtt::."- EXElll'Ttu:-.. 'I' \X.\Tto:-- . :'\ot I'Xt'tttpt when 
le~sed or othen\ i&.> usl'cl for JH't·unint·y prutit. 

Apt·il 6. Ul16. 
('. 11. lJu~T, C'lark ,-iJit•. lowa. 

DE:\!t "'TR: Rl'plying to yours of th<' :!~lh ultimn will AAY with 
rcfcreuce to the taxation of l()( lge prOJh'rtil•S tlwt t lti~ tlrpnt·t mcnt 
has het·etofore fully conHidcrrcl tlw muttl't' and not withstan<.limr 
thr cases to wh ich you rrfer, La<'y 1'<-i. nar•is, 1 I~ Iowa. 106. autl 
.II or row t'S. 1 m ith. 145 row a, .)14. stwh Jli'OP(' t'ly is not l'X.CJnpt 
from taxation under tlw provisions of suh-division 2 of sC'ction 
1304, supplemental supplement where the sallie is" lrlr.~ed ot· other· 
wise used with a view to pccunhH'Y pr ofit.'' 

In the first cusr to which ~·ou refet· tht• PXI'III!) tiou WH"l cleuicd 
on the ground that. tlw JH'Ilpl'rty was not Ulictl <'Xclusi\'l'ly fo r lod::rl' 
purposes, except for ubout four dnys in the ycn1·. Tu the seconJ 
case to which you refl't' thl! only IJilf'l>tiou detcrminrd was that 
the lodge was a <·haritahlt· institution within thl' mt•unini! of the 
law E:'Xempt:ing- Sll(•h i11stitutions from collul<'ral iuherilntwc tax 
1111(1 conceding-. for the purpose of the argunwnt, that lhe lodge 
is a charitable institution, still under tlw terms of the section 
Above referred to, thC' cxrmption il-. not u\'ailahlt• where thE' prop
erty is lea.c;ed even though the rentul t·rc<>i ve<l muy be uppl i<'d to 
the sauJe purpose. 

C. A. H oBBi ll>!-. Ass't .ltt 'y Ocn 'l. 

T AXATtON.-Rt>al estate hclouging to bnnk tasse~st•d suttH' 111:1 l hough 
belonging to individuall-i. Vnluc is fixed without reference to 
amount actoally inv<'sh•d in snid t'<'lll l''illll<', lltlll is on itil 

udnal vnlu r. 
J\ pl'il li, l!l Hi. 

H E. HAHn,. .:l.'iSt.~/1111'1 \V 11 pt>llo, lo\\ 11 

Dt:..\1{ SIR: Hcpl,viu~ tu ,\'0111"8 or tltl' !ilh in'-111111 ntldl't'''('c l In 
the attorney ::rcnet·aL will sny tlml t lw t't>HI I";IUll' lu•lougilll! to tl11• 
bank should be assessed in the same tuntlllet· us otlwr real estate 

12 
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helon~inJr to iudivi<lunls with()ut r<•fe r E> nce to till.' amount nf thl' 
bank's t·upitnl invl.'stccl in sueh r·etll P.tat('. Thr hank sto'"k hr
longing to the stockhold<'rS of tJH• bank houJd h!' HSSl'"-<;N J ut its 
fair ,·alu<>. tnking into IWf'onnt thL' rupital surplns. uncli\"idt•cl prof. 
its ancl de<lnetin !! thC'rrfr·om thr am ount of th<' hank's t•apital 
actually inwstl.'d in n•ul <'Shrl<.' without refcr<>nce to tlw valm> of 
the I'Cal ('!'lhrtt• in wh ich the saHlc is inw te<l. 

C. A. RoBBINS . .dss'l.ltt'y (Jc , 'l. 

COUNTY A1'TORNF.Y.- P<'l'<.'<'ntugt• o f tines. Offiee n~ut. l'ut•l, li)!hts. 
ete., shou ld be allowt•t.l him it' not provil]e<.l by hour·d of SIIJ it'l'

visors. 1/ill tw. City of ()lariuda, 103 Ia .. 409. 

Apr·il 7, 1 !)1 G. 

H EN RY II. JEBEN~, Oou11ly AtiOI'IIey, Davenport, [own. 

Di::\R SlR: Yours of the ~ 1 st ulti mo duly recrivl.'d and with ref
e rence to the• qui.' tions in clispntt' between your ronu t,v alld the 
ex-county attorney, Mr. Vollm<>r, will . ay that I Hill st ill of. tht> 
opin ion that )h·. YollnH'r is not <'ntitleu to tht> ten pet· 1•ent strtn!.!ht 
on all fines but only upon cct·tain fines as heretoforl' SllJ!I!<''-tr d anti 
upon the otht-rs he i. c•ntitled to ten per cent on t hr fin;t two 
hundt't'cl dollars of NH'h fine, five pt-r cent on the uext tln·e~· hun
dred dollars. three pt>r crnt on the next five hundrE-d dollar-s and 
011(' p('t' C<'llt 011 eXN'!N of Olll.' thousand dollars. the ~amc as is p rO· 
vided for bv the statute wher·e suits nre bt-ought upon writlt•n in
struments ~ontaininJ! agreement for the payment of attornt•y 's 

fees by the defendant. 
\'lith rl'frreuce to thr claim of )[r. Vollmer on which he , t'ek:. 

to l'(.'l'Ovt't' from tbt• county l'or office r ent, ful'l, lights, etc., will 
say that sect ion 468 of t hr eodc provides: 

lt Tltc UOI1nl o( Sll fl ('l'Visors shall furnish tlw t· lt."rk or the 
district <:ourt, shcl'ifr, t·ocor·dcr , tt·easurer, mrditor , t•otmty 
attor ney am1 county su peri nt cude11t with offir.es n t I I1C' conn ty 
st•nt, t o~ctlwr· with f111 ·l, lights, blanks, books lllHl statioM_ry 
tll'l'l'~->sury nud propl•r· to t•Hal>le them to di:•whtu·gt• the dutrt'S 
ul' t lwir· I'<'"'J>l'<'1 ivt• onll'($." 

It hu" lwt~n hl'ld hy our upt'l'tuc cou r t, c:onst r·uin~ n similar 
statui<' which r('t[llil'(~d thl' cit~· t·ouucil to pro\'idC' tlw mayor with 

a n offl~t' At .,0111e conwnient plaee in the city, that wlwrr the 1'01111· 

111'1 '\ Ill '\::-; A '>: 11 1.1-:T I ' E H~ 1 ~!I 

•·II l'nih•tl t o (t l 'll \ td t• Il l' w ..... i!!ll tu t lu t ll il.' 111 -.ut·lt ulli •·•· 1'11\11 11 ~ h .. 

tui!!h l p ro,·i.t .. tl r.· " " IIH' .1 1 hi ... "'"' t ' '\J'I' It-.. · .uul rt ' t'll\1 '1' fron t tht· 
• · tl ~ l h t• l't'lh n nahJp 1'1 ll l,tl \,till!' lhtt't•uf. SPI' Ifill I' ' · ( ' i ly nf rfar
lltrffl , 10:~ ro"n. -to!l 

Otlwr authnl'itiP!-o lui\ intr nturt• ot· It•,..., lll'nrin~ 1111 thl• question 
hu n • bt'l.'n submit h•cl hy ~· om-....~off nn t hr Oll f' hnud u ml h,v Mr. Voll
tllt't' on I he othl'r. ull of whil·h hu,·c hN•n dul~ l'Oil!-oi<ll•rNl, and. 
withou t attC'mptiug to ,.,,,.i1•" the> f.t'\'C•r·nl nuthol'iti1•, <• it<'ll. T a111 
inclined to the opinion that th1• en"'' ulrl•ady r t• ft•t-rt•d tu and the 
lt•rms of the statnt<> lll't• l'<mtrollin~-: nud thnt if uo -.uit<thl ~· office 
room was assiguecl to ~rr. \ 'oltuwr·. tlw <'011111~· aHornt'y. hy the 
hoal'd of supen-isot-s he ltud tlw t•ight tn "'' lt•t·t suitHhlc office rooms 
nt the county seat and thnt hr would huvc• tlw ri~ht to t't•covt- r 
I ro111 thr (·ounty t ht• I'Nl!>Otuthlr r·cntal \'Rinc• th~· l'l'nl', togl'l lt t>r with 
n l't'asonable cost fo r· fut'l, lights nnd othrr· supplir;; r·rquirrd. The 
merr fact that at the I inH• of collecting his !!nlur·y hr ra ilt•d to make 
any claim for office n •ut would not hnr him h_y Pstopprl or· other
wise .from collecting such t•ent. 

The briefs whieh you for·wu rd<'d JUt' ar·e ht-n•with l't'turnetl. 

C'. A. HossrN~. Ass't . l lt'y (; cu'l. 

Fr:-.n .\~D G.\~t£ \V.\RDF:::\ - .At'TOMOBILE 0Rnr:-; \:-ICE:-..- Spced ordi
nances of cities and towns must be rornpliC'd with by game 
warden as well as other persons. 

April 7, 1916. 
W . 1\I. DEL--., ,l[ aycw, Lake \'iew, Iowa. 

DE..lB Sm: Replying to yours of t he 4th iustant will say that 
til' it her the deputy statt> fish and game wardt'n nor· any other per
~on i" <'Xempt f rom I Jw operation nf pt·op(•rly l.'ll8Ctt'd speed regu
lations by r<'ason of his nflicia l position . llowl•ver, for any one to 
he guilty of Yiolating th(' o;p r•ptJ laws the tlct l'Olllltitu1ing SUCh ViO· 

lntion ruust be wilfnlly dotu· t'nl' it io; tlw u nluwful intl·nt that if! 
the essence of all nin;<'. F~w instance, it', whi lt• pnssing tht·ough a 
tcr·J'itoJ-y in which a speed l'cgnlution is in fort·r•, th<> equ ipment by 
which the s peed of the car is rc~ru lateu fail s to opca·atc so thHt lhc 
speed of the ear exceeds thP limit in spite of' a ll tlw opt.'rator could 
1lo no one would contend that the operator should in such case be 
punished, although there has hecn a violation of the letter· of the 
law. So in t his case, if by reason of the employment of the officer 
his attention was distracted from the operation of the rar by the 



""'~' hnlt••l olohl'!l in ban<l tu 'Rtrh 1\ft rxh ·nt thnl ht· olitl nnt 
r• •li•r that he ""' ~~N"'dilll! tho• lpfi~l linut th• runr1 or I" I') 
abntJ irl hntiMI,. lot N>Unt t , but tf bt> lrnr" aurl 1"1'~hZA'<l that h• 
.,.._ •tr~•IIDII t h" •l"'ed limit thm hr woultl Dol be exfmpt from 
th~ n(lfratinn o[ tltf' law rvf'D t ho•urh in tbr performance nf aD 
ur~· nt ofTt•·ial o i nt~ . 

C. A l<iliiB"Il· , 1~<•'1 lll 'u r;,,. '1. 

Hu!'.llwr. Eutitled to charge for ltonrd furnisht'<l rlll'apcd pati~Dis 
or ltAtr htsti tutions ; 81'!0 to 40e p~r hour tot• time employed 
ln 110ine to and from prLwn~, t<Syluuos, l'l~ .. Mnl>-di•·. 16, &ee· 

IIIlO !\11, UpJlJement tO tbe l"t<)P, 1913. J>uitJ by Jloa.rd of 
('l>tllrol und~r tw."et.ioo 2310-a30, or :!31().a3().a, supplement to 
the totlr, 1913. 

April 7, 1916. 

)I c . . \l.tctuN, Sv.puiltit .wkHI /lltbnal• ll~pitol, Knoxville, rowa. 

OIWI ~~~ Rf'plyior to youn1 nf thr 6th instant will uy that 
undrr auh dtHllinu lb of seetion (ill, •uiJPieroent to tht code, 1913, 
thr •ht niT would in my jud~nent be entitled to charge Cor meals 
fnrotlbllll au eiCaped patient the lillllll' 1111 for hoarding a prisoner, 
aud under oub-diviaion 20 of the 8IUJIC ~~eel ion he would be <'ntitled 
to ni!U'II\Ury traveling cxpeoSCII actuolly paid out by him inelud· 
irlll' ltO&rd twd railroad fare incurret.l io the Ctlpt uro And delivery 
or ~ueh ~11pcd patient. Tho tame rub-dlvi•lon provides rom
penaatinn of 40c JM'r bour for the time neet'IIIArily croployed in go. 
inr to ant.! rrom said priMos, uylulflll, rtc. TbiA provision for 
w mpenaatiou wn11ld oot in my judgm~nl apply to a ra&> where 
th11 ~htnll' d·~,. nnt fi'O outside bill own eonnty iu making the 
rat•turt> unl- be would undertalu! to deliver the patient eaptured 
in ru. t:uUnty • ithu at the inebriate hoapital or at aome inter· 
m"'ltate JIOtOl, In whirb event he aboold be allowed the 40c per 
hour. 

[n m) JUdatncnt the particula.r chartres and tlXJM'rlSfll, wbatenr 
tbe> may hf. ahould hf paid hy the boltrd of control under -· 
tiou 2!ll0-a30, supplement to the eodo, 1913, whieb rud3 as fol
lowa: 

"Tho law as it appeara in eection twenty-three hundred 
ten·& thirty, aupplemeot to the code, 1907, be and the same 
Ia hen-lly l'l'peA!ed and the followlor enacted in lieu thereof: 

TAJtATJOs- EnxPTJON.-Teatu, wagon an11 hantes.• of te&uurter 
exempt if they aro chief and printi11nl me&tiJJ uf support. 

A. W. 10tN8HAW1 AIIU#Or, Aftou, IOWA. 
April 7, 1!116. 

DUll Snt: Yours of the 6th ill8ta.ot atld...-d to the attorney 
~r~·n~J has ~D l'e!erred to me Cor l'l'ply. You ask Cor a eon· 
Jtructaou ot ~b.division :; of •~Nion 13().1, aupplemental aupplfo 
rueot u emptwg Lrom lllalioo the tearn, wagon and barn- or 
the teamster or drayman wbo makes hia li•ing by theLr ~ in 
haultntc for others, and your queattou •• wbethrr or DOL one who 
bas moved in from a farm and hu mont') in tbe hank and baa a 
ltam t~hkh he works upon the ltrct'l on 1 ular,v nf tour dollan1 
P.,r da! t~·oold be regarded as •neb a teamner or drayman. 

My JUdgment is that the role or reaaoo muat be applied to t hla 
elatute M to aU othen1 and that if tl1e obid and pr incipal meao1 
ot aupport of the person is tbc moocy earned by the 0-'11 of 
•aeh team he would be entiUed to the ex.ernption; otlterwile not. 
And tbe tame rule would apply to tbe man who ~~ bis boi'ICS 
to bep tbe eemetery in trim. I t tbe work ia 1ueb that it reqniNI 
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ll11· 11:;c• of stu· It IWI'Sl'S dur·in !! pm<-1 ic·ally ll w l'lll ire• !o; ll llllllc·r· M'il:-uu 

I hl' ll in nry j11cl~nent Itt' wnulcl Ill' entitled lo thP rxcnrpt inn .. ,.~ ,; 
though he ruade no ol ber ust• oJ' th(' hor t>S. 

f'. A. RmllllN~ . A .~s't .- l tt'y Grn'l. 

Ftt.\~crus~.-Forfciturc of; rnn.r not he d eclared 011 ac·rount of 
non-user except for sm•h ll·u~l h or time as would indicat1• 

ablludonment un less l'iO spec ified iu franchise. 

Apl'il 8, 1916. 

FR..\NK G. PIERCE, Marshalltown, Iowa. 

D E.\R SIR: Replying to yours of the 7th i ustant anti especially 
to the inquiry propoun d('d by 1111-. Barlow, town clet•k of Dn. 
ruont, t•elative to the forfeiture of an electric light and power 
franchise will say that as is frequently the case the parti~s ar·c 
asking th-e ad vice after they have made their bargnin instead of 
befor e. As suggested by yon , clauses a re usually insct·tcd in such 
franchiSl'S r equiring not merely acceptance by th<' concern to 
whom the grant is made but some active work done ot• scrvil•e fur
nished under the franchise within a limited and specifi('d ti me and. 
of cou rse, where such a provision i!i con tained in the ('OUtract 
and especially if forfeiture is directly provided for on account 
of said fai lure, the forfeitm·e may be had. 

H owever, in the a bsen ce of snch a provision a for feiture may 
only be declal'ed by court procet>dings after clue notice and 
proof which would show an intention on the part of the con
cern holding the franchise to abandon the same. 

Just what length of time non-usct' alone would furnish sufficient 
evidence of the intention to abandon would depeud upon the 
facts in each particular case. Fo1· · instance, in one case forty 
years' omission to f u rnish th e p·ublic with the service due was 
held to be an abandonment. Nmith 1'8. H arkins, 38 N. C., 613. 

J n a nother case eighteen years was held to raise a legal pre
sumption of abandonment, B(T'rtfo,.d Bridge Co. ~·s. E. Tla1'tford, 
16 Conn., 149. 

In another case twenty years was held to show an abanrlonment. 
B,·e<zrly 1JS. x ·(}n is, 23 .Ark., 514. 

I11 my judgment the character of the franchise should also 
be consid ered. That is to say. if the franchise were an exclusiv~ 
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nne, then a much shorter period of fail un• tn operuh· umh•r it 
shou ld be re~ard('() as an abandonment than whet't' the• franelti~<' 

is not exclusin•, and in thP case in hand you will not ire hy i'cc
tion eight of tbe ordinance. " The town rest>rvt's th(' ri l!ht to f!rant 
electric light and power franchises to other p<'t·sons or cm·poru
tions. " 

lienee, the tow11 is in no way injur·cd hy tlw failu t't' of this 
concern to operate undPr its f ranchise, t'01· u-; soon a~ therl' is su f. 
ficient demand and some other· cotupauy tlesit·e-; n f r·an<'h isr. the 
to\vn would be at libet·ty to f!rant the same. 

C. A. Rosst:-:s, A11s't Jl lt'y (i rlt'l. 

SEWAOE.-Board of Tl ea lth have right to flx stnndnt·d of purifica
tion of sewage disposal plants and can hy t·emoval or by man
damus p r·oceedings compel proper offiC'ers to see that such 
plants arc p roperly cared for. 

April 11 , 1916. 

h\FAYETTE HtGOlNS, Cit•il and Sanitm·y Engin eet·, State Board 
of Health . 

D EAR Sm: Replyinsr to yours of the lOth instant will say that 
you r first and seroud intel'l'ngatories which t'eRd ll!! follows: 

" Does the State Board of H ealth have the rigltt , a11d is it 
their uuty. to nx: the standards of purification for sewage 

disposal ?'' 

" If upon inspection of a sewage treatment plant it is founu 
tllat such sewage t reatment plant fails lo prod uce sat isfal'
tory pur-ification in accordance with the ~;tandnrds adopt~d 
by the State Board of IIenlth, and it is fo und that such fnil
u.t·e is due to the c:om litions which cun uot be remedied by 

ordina.ry cHre, shall th<> State Board of H l.'alt lt coodemu 
such d isposal plan t, wholly or in part, antl issue an order· to 
the local bollt'U of health ill whose jurisdiction StlC'b SC\Vage 

t r·eatuwut pl aut is loc·al t>tl to takP thr nc<·t!SSa ry legal st<>pl'l 
to provide for the Jli'Opt'l' l'qllipment UlltJ Nlrl' 01" SUCh R('W8g<' 

t r·eatment plant ?" 

should be llnswered in the affirmative. 
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I n r eply to your third intenogatory, which l'eads as follows: 

' ·If questions one and t wo be answer ed affirmatively, what 
further duty rests upon the State Boat·d of H ealth relative 
to a sewage treatment plant thus condemned to correct the 
condHions produced by such sewage treatment pla11t 1" 

will say that I know of nothing fu rthet· which would be r equired 
unless it would he to give additional ft·iendly advice as to details. 

In reply to yonr fourth inqnil·y, which reads as follows: 

'' lr tlw dnty of the State Board of Ilea~th C<'ases. with 
their condcmnatioH ol' a sc wagl' tt·eatment plant which fails 
to n·ndpr sufficient scwa~c purification, what procedm·c 
should be in~;titn ted locall y to cort'l'Ct the conditions or to 
r equire the parties r esponsible for such conditions to correct 
the samcT" 

n·ill say that t11e rer11cdies availahlc would be, r emoval of the of
ficials if their failure was gross and habitual, mandamus proceed
ings to compel them to perform their duty, and if they suffer the 
nuisance to become a pubic one they might be subject to indict
ment. 

C. A. ROBBINS, Ass't Att'y Uen'l. 

ELECTION, P.a~IDBNTIAL PRElFERENCE Pat.M ARY .-Official ballots for 
delegate~ to county convention should be blank. 

April 14, 1916. 

N. B. SHAFFER, Olet·k Clay 1'oumship, Altoona, Iowa. 

DEAR SIR: R.eplying to yours of the 11th instant addressed to 
the attorney general witl say that section 1087-a25 contemplates 
that the official ballot shall be left blank so far as the names o[ 
delegates to the county convention are concerned, the provision 
being: 

'"fhc requisite number of names of candidates of his choice 
for delegates to the county convention to which each Pl'e· 
cinct j~ <'lltitled shall be written, or pasted with uniform white 
pastt'I'S, Ull tlJC blank l inrs upon the ballot Uy /he I'Ol er· whilr 
,,;,, lhr. lwoth., 

Bv sectioJJ l087-a47 it is provided tltat sect ion 101.:!7-a~5 above 
refc~red to, among other sections of the prim~ry law, is made ap
plicable to the presit1ential pl'efereuce primary election. 

OPI:-\10:'\S A~ll Ll~'l'TJ':R~ 

1T4:1WI'. it fnllow~; thnt l1t lilll·h pi'I'Silll'lllinl prPf•·r··•u·o· p•·inllll'.\' 
electlon the ottil'ia l hallots fo r rlrlrgalt':-. lo tlw rouuh POII\ I' Iltion 
should also haYt> heen blank. · 

'fbi' form nf hHilot whi(•h .VOII P!l(')QliPrl is )u>l'l' Wii h rrlm·lll>d, 

('.A. HnRRll\~ •. l.~s'/ . 1/l'y Urn"/. 

Et.ECTJOK to be held 0 11 ,Jmw 5th, HJ16, to which l'qtll\l sufftn)!<' 
amendment is to be suhmittE'cJ is special clrction-P rimat·.v 
election boa rds rather than tlw hom·ds whieh servrtl at thl' lnst 
preceding general election should act as f.'lrc•t ion hoa t·ds. Not 
unlawful to use sepn1·n tc ballot hoxes. Ballots rcquit·ed for 
non-partisan judicial nominations shall be printed on <'ach 
ballot for each political party.- Sf.'purate non-pa11isan judi
cial ballot should be provided fo1· use of voters who do not 
belong to any political par ty. 

April 14, J !H6. 

E. J. WENr-.TEn, Oom~ty Attorney, ·waterloo, Iowa. 

DEAR Sm: Replying to yolll's of the 12th instant, will say that 
it is true, as stated by you, that tlris department has held that the 
elect ion to be held on June 5. 1916, to which the p1·oposrd constilo
tional amendment is to be submitted is a special ·election within 
the meaning of sections 1077 and 1089 of the code. 

While it is true that section 1093 of th e code provides that tlw 
election board at any special election shall be the same as at the 
last preceding general election, yet I am of t_he opinion that tllis 
provision would not apply at thjs election, fot· it is evident that 
the purpose of the legislature in submitting the propos<'d constitu
tional amendment at the time of the June primary wus to mnkr 
use of the primary election boards, which hoa1·ds arl' made up. 
selected and appointed in the same numnet· as for 1 he genl'ra1 
election tmder the J'Cqu irements of section 1087 -a5. and [ am 
thereforeof the opinion that the primat-y election hoards rather 
than the board which sel'ved at the last preceding gPJJCI'al rlection 
should act in connection with the constitutional amendment specia l 
election. 

With reference to ballot boxes, will say that the law nowhet·e 
makes any provision for special or separate hallot boxes fot· thl' 
reception oi ballots on the constih1tional amendmrnt proposition. 
IIowever, I am of the opinion that it would not be unlawful and 
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111i~.d11 I';H·ilitall• IIIli I Jpr·-. it' a M'l'lll'alc· !tal lot IHI'i: "l'l'l' Jll'll\ idt•d 
lor· tiH• l'l'l't•pt inu of' "'"'" hullnt)., 

I am of tlw opiniou. hn\\t>\'t't'. that srparau.• poll hooks will hr 
rrquired in which tn r·c.•rcll·tl thr namt•s of thos£' Yoting upon tlw 
propo·wd t•onstitutinnnl nrm•tHinwnt nncl in wbi<'h to t·l'r·tif,\ tlu• 
t'C')..lllt. Espt•l'it~lly would tiJi.., IH• so in 'iPw of the- fnc·t that r·t>~i!>
lrntiou j.., l't'IJIIil'<'d fo1· tlw:-.~• \'oting upon th<' eollstitutiunal a 111rud. 
lll<'lll Hllll is not r·t•qtri r·,•d for· thos<• \'Otinl! at lhl' prillllll',\. which 
\\'OIIld IIIIU\'Oidahly r("..Uit in two !·Wparatl' lists cf \ 'Oll' l'. , SOIII(' or 
whit•h would \'ole- npon Oil<' qu:.>-.tion .. om<> upon A not hl'r, still 
ot lwrs 11 pon hot h. 

\\'ith rl'f<'r·c.•ncr to your· otlu•r· (JIIt''\tion <>onerr·ning- thr <·hararll'r 
or hallots r!'qui•·cd fot· tlw non-pnrtisan jmliciul nominntions wi ll 
say thnt this d<>par1mrnt has not ht>ld that such hallot should he 
printrd upon St>pn ratc slwrts und conld not wf'll do so undc•r the 
provision!'! of sc.•ction 1087 -h2, which rcquil'c: 

"'J'IH're shall be p 1·ovidrd on each ballot for rffrh }Jolitirrr/ 
1>arty a tickrt cntitiNl non-JHil'ti. an ,jndiciar.v t il'kcl.'' 

How£>ver·. we did hold that for the nse of voters who <li(l not 
belong to any political purty. within the mranin~ of that h•rm 
as cl<'fin{'(l in section 10 7-a!l. tlwre should bE' pro,·idt•ll a separnlt• 
ballot <'Ontaini n~ only the names of uch judicial candi<lute<; u'l 
bad <•omplied with th<' rcqni r('tuent of the law to entitlr them to 
huvc th<'i t· IHtnws printt-cl upon the r£>gular ballots and th is ru ling 
will llo•tbtlt'S'! be adherrd to until some further leg i~;lation is hud 
npon t h<' snh,ject. 

C. A. Roasn~s . .ths'l .lfl'y Or11'l. 

DR.\JNAGE W ARR.\NTS.- Exempt from taxation if isstwd after .Ju ly 
4, 1909; oth£'rwise not. 

April 14, 1916. 
~cuANKE & Co., Mason City, Town. 

0 EN'l' l,E:\IEN: Reply in(( to your'S of the 12th iustant addre~;. ed 
to the attor,n('y general, will say that by chapter 81 of the nc•t" of 
lhe th.irty-third gener·al assembly approved A p ril 16. 1!10!1, und 
effective July 4, 1909, there was inserted in ection 1!~W. supplr
ment to the code, as a<lditional classes of property rutit ll'tl to 
exemption f rom taxation the following: 1\lun icipal. ~chr.o l and 
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d raiua~e bonus or t•Prtilit•u It•!. It trrtr fit 'I' is~ ut cl ll t>lll'l'. it fullows 
that draina!!r wannnts i.., ... ,u•d nftt>r· .July -1. l !lO!l. nrt' t'Xt'mpt fr-oru 
taxRtion and tho ... l• i ~nNI prior to that tilllt' lll't• nut tints t•xrmpt. 

('. ,\, Hoam:-;~. ,Js.~'l .llt'y Urn '/. 

PEDDLERS.- .As to "lwn a jnuk tlt•aiN· will lw clet•uwd n pt>dtller 
discuss('(.!. 

April 14, 1916. 

ToM C. WHITMORE, Cou11fy Atlo1·nry, .\tlantit·. IowA. 

DEAR Sm: Replyiu~ to yours of tit<• 12th instant addressed to 
thr attorney general relutivr to 1 he constT'IIC'I ion of sertion 134 7 -a, 
supplement to the COllt•, 191:3, will say that the qui:stion as to 
whether or not one who lmys junk from thr far·uu?rs antl sells thP 
same at whole.'Ulle or rC'tnil would he a pC'cldlc•t• within thP meaning 
of the section referred to is a question of sorlll' douht. 

The term ·• huckster '' si~nifies a pl'tty dNll,.r· unci retailer of 
small articles. Mays l'S. tit'y of ('iuciunali. l st Ohio State•. 268. 

.. IInckstering ·' i'! n husi rws.'! caniNI on h,r JH'r.,ons who go 
from house to homw buying from the farmers and aftt'nvards 
selling to cnstomel'l\ l• ither at wholesale or rt-tail. t~eb(luon County 
t•s. Kline, 2 Pa. ( 'o. Ct. R, 621. 

Unut'r the first authority onliuar·y juuk dt•nl<'r's would uot 
he included. for tht'ir pt11•dmses ttrr not confiiH•d to small articles; 
howt•\'er·. nmlrr the M.'''llltd dt•linit icm t lw dt•ulrr would uot ueces· 
...arily be coufinc>d to small lll1i<·lt•. in cmh·1· to lw a huckster. 

As to whetlwr or not the l'al·l thtlt t hr hm·k!o.tt•r· pays for· the 
junk with brooms inst£>a.d or ca.o.;h. or· in s11mc im;tallccs makes a 
direct sale of brtlOIII!l ill'llCUtl of llll'l'l'f,Y t'Xt•hnuging I hi' ~tllll<' ro1· 
junk would reuder hitn tl pPtld lc•r· uudt•r· thi.., st•ct ion. will sny tlrat 
J atn inclined to think that \\ lwr·c d i l't•ct s11h•s lll't' 111 11dl• this would 
rcuder hi;n a JlCdtl le l' Ull l t•HH lh t• hi 'OOlllH sold Wl' r'l' 1111icfNl of hi:-i 
CWll work of pt•odn<:fint l, 1)1' W('l'(' t he WOI'k 0 1' JH'Udllction of' hiH 
rmployt>r fo r· whom lw WttM selling t ht• Sill Ill', i 11 uri t hc•r· of which 
lntter ~vents would he Ill' u pt•lldlt.' r·. 

'fhe que'!tion is so elns<• thnt you w11uld Ill' justilic•cl in utakin~ u 
tl'st of the matter', il' you 1'1'1'1 Ml i1wliru•cl. 

C. A. HoaBL,:..., .1->Y'l . l tt'y Gcu'l. 
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MERCRANTS.-Buying live stock fo r· immediate shipurcnt taxed 
valu e of stock. Section 1318. \\' ould not apply when boug~: 
for fattening purposes. 

.Apr·il 15, 1916. 
H. F. GARRET'r, Cotmty Attonwy, Corydon, Iow~i. 

D EAR Sm: Replying to yours of the 14th iustant will say t hat 
in my judgment p ersons engaged in buying live stock for t he pur. 
pose of immediate shipmen t to the var ious markets and fo r· sale 
at such points should be r·egardcd as merchants and taxer! on tbe 
average valu e of their stock as provided by section 1318 of the 
code. Bo,vever, it has b een held by our court that this provision 
would not apply to a. person who buys stock f or the purpose of 
fattening the same and for the purpose of resale thereafter·. See 
J ewell vs. Board of Trustees, 113 Iowa 47. However·, this de
cision would not apply 1o cases where the intention is not to feed 
but to sell and whatever feeding is to be done is merely incitlental. 

C. A. ROBBINS, .Ass't Att'y Gen 'l. 

PEDDLERS.-Use o! automobile as vehicle. P eddlers using an auto
mobile as a vehicle should pay same license fee as one using 
a. two-horse conveyance. 

April 18, 1916. 

E. R. J ACKSON, Asst. Ccnmty .Attorney, Council Bluffs, Iowa. 

DEAR Sm: Replying to yours of the 17th instant will say tl1at 
in my judgment one making usc of an automobile in tbe business 
of peddling should be licensed in the same manner as one malcing 
use of a. two-horse conveyance. T he language of scetion 1347-a, 
supplement to the code, 1913, is ''and $75.00 for· ~ach two-horse 
t·onvryanc£>.'' \Vhil e this la11guage llouhtl ess con l<•tnpl a tetl that 
tho con vcyancl' shonld he ~~ · l10r·se-d1'awn couveyorwe uf the size 
usually drawn l>y two h or!ws, yc•t if a conveyance or that :-< i:r.C' Hhould 
h1· Jrawu hy llogH or· oxera or· ot hl·r· animals tha11 lronw:-< it would 
lrurdl.r be cluimetl that such u vedJlPt' \\'UlUd bt~ CXI"lllp l ; nnd apply
iug ll1c sullle rn le it w.uu ld s•·eur l ltat 01w 11H1king ll'if' ol' a vehielt> 
Which is Operated uy its UWil }IO\\' CI' 1 whit•h i ~ till' l'IJili\'llltc'lll uf 
two or more ho1'Se power, should uot escape tlte p nynJCut ol' tlw 
license fee required for a two-horse conveyance. 
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With reference to your other question will say thl'lt uulc.ss the 
chief and principal busi ness should be the sale or mt>rlicines such 
a peddler would not be exempt as a transient veDllor of drugs 
under this section. 

C. A. ROBBlNS. 1i ss'f . l tt'y Oru'l. 

TAXATJON-Ass&.•:.sMt:NT5--ABSENCE oF NoTICE or·.-13oar·d of 
Supervisors or Assessor has uo power to asSPS."l property with
out giving notice of such assessment. In absence of such 
notice assessment void and might be cancelled. 

April 1 , 1916. 

R EALFF OTTOSEN, .d..ssl. County A ttorney, Dn\'C'nport, I owa. 

DEAR Sm : Replying to yours of the 15th instant, addressed to 
the attorney general , will say that in my judgment the opinion in 
the case of In re Kaufnw.nn '~ Est(tte, 10-! Iowa, 689, is not good 
law and that in the absence of notice of asscs.<nncnt. is invalid. I 
call your attention to the language of the same court in the later 
case of Ferry vs. Campbell, 110 Iowa, at 207: 

"When tbe assessment is based upon valuC' or benefits, 
whether it be tt tax on property or succ!'ssiou t.Ax. and that 
value is to be ascertained by appraisement, ns'ICSl>Ot'S, or other 
tribunal which involves inquiry, notice and l\n opportun ity 
fo t• hening arc essential to the validity of the procenuings. 
Hag fM" vs. Reclamation Dist., 111 U. S., 701 (-1- Sup. Ct. Rep. 
663.28 L. Ed 56H); .fltwrt v~. Pal111er, 74 ~. Y. 183. The 
succession tax of the state of :\ew York provides for notice 
to parties interestetl, and I n Re McPltci'Slm, 104 N. Y. 321 (58 
Am. Rep. 502, 10 ~- E. Hep. 685), 1he supreme <•ourt of that 
state said: 'This t ax i!-> ituposed aC'<•orrli ng to the value of 
the legacy and collateral inheritance liable to be taxed, and 
henee tht>rc must b<' soutC' method of FH.;cct·tainiu~ that value; 
nncl fot• that pur· pOi~<' jutl icinl uct io11 is l'l'![llisih• nl ROm t• stagt· 
ol' the pr·o<'C'C'd in~s Lwfot'l' lhi• liabilit y o l' tlw 1nxp~~Yl' l' hC'tonws 
fimilly li.wtl. Ji p lliURt htt\'t' SOtllt' ki11d Ill' IIOlif•t• uf 1111' fjl'O 

1·ecui~gM ag-ainst hilll , and a IIL•ar·inK, •ll' 1111 up fHII'tlltlity to 
be heal'd , in n~f~·rcw·t• lu the vuJnc of l1i:i Jli'UJH'l' I.Y uud th1• 
amou nt of the t~x which is th us to he. irupu~;cd . I rnlt•ss lw 
bas this, his constitutional right to due process of law baR 
been invadc<.l, '-citing cases bm·etofore r eferred to.'' 
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Hence. 1 um of thr opinion that t he assessment rr ferrctl to is 
void tmd might be canc<'llNl Hnd the p r oper ty a<;scssctl as omittrd 
property on proper lwsi., or·. what would amount to thl' stunl' 
thing-. the boar·d m i~h t make n settlcm('nt remitting tht> tnx on the 
excess. 

G . .A. Roaati\S, Ass't .t!lt'y Gc11'l. 

Com.;Tv TREA!':UR£n- ( 'olltl'E~iUTIOI\'.-Specinl t·hurt <'r citit''i of 

less than 2,000 regarded as special chartet· eWes in cletermini.Jl~ 
additional compensation as providt-d by sertionio, 490-u. sup· 
plcmental supplement. 1915, and . ection 1010 of t he t'O<k 

April 18, l!Jl G. 

IIuo 11 P. STU.\HT, ('OIIIIl!J A ttorncy. Duhuquc. I own. 

DEAR sn~: A I the I'NfUt•st of yonr l\ir . .McOuit·c 1 am making 
further reply to your lcttt>r of February 8th relative to the salary 
of your t•otmty treasurer. Mr. l\fcGuire has callNl SIH'Citir atteu
tiou to that portion of your lt! tttor which show that )'OUr rount ~· 

h·easut·er do~ not collrct e~ll the munici pal taxes for th(' city or 
Dubuque hut only cN·tain !>pccificd taxes, to-wit, health, t•oucl, park. 
mulct, lllOil<')'S lllltl t·rt•dih, Hll t l h!'icJge taxes. l.' pou furl h<'l' COli · 

sidcration of the question with this sug~estion in mind 1 am or tiH' 
opinion that the law does not contemplate t hat the treasurer 
shou ld have his additional sa lat•y unle s the special chartet· city 
and county, to-wit, Duuuquc in ~·our ca.<;e, ha'> followed the pro
visions of section 1010 or tlw cO<le by .. certifying nil tax<'s and 
ll. ~('SSOll'nts to the rcmnty uuditor as p1-ovid ed in sectiou H02. chap. 
ter 11, Title Y of the t•OO{' a. amended,'' which would in <'ffrc·t 
place spcciul charte1· <'itiC>s on the same bnsis as ritiPs organizc>d 
ttnUel' th<> ~f'IH'l'l:l l lt\W, in SO fnt• HS the cOllection of tile t•ity's !IIXf'' 

tht-oug h th<' c•otmty t l'{'!UHII't' r is com:crued. So thut if iu you!' 
cnse th hi provision hns hcen complied with and the treasm·er bas 
collect<'d such of the taxes as he is a.hle to collect then he would be 
l·ntitled to the aclditional sahll'y, otlwl'wise not. 

C. A. Honsrns, A.'M't Att'y Urn'l. 

T \~-DI:.LJ~Qll £!'-T.-:J 1wr t·t·nl IH'IIUIIy dth• <ttlll payahk whcu 
t•laim i-.. plat•t•d fnr c•oiiPPl iou 

Apr1l :W. Hll6. 

o . 1'. ~AGI~~"T.\0, ('ou11fy . l lfurnry. Siou' t'it~·. luwn 

UE.\R S1R: Repl~·mR to your-; nf t lw I ~I h ini.lant will say that 
thi-.; tl<'partmrnt cont·lll"' with ."m in th<' vit>\\ thnt tht• :i Pt'r t•t•nt 
rwnalty on dclinqUt'nt taxr .... pro,·itlt•ll hy o;N•tiou 1407 .. supplement 
to tht· code. 191:3. i-.. dut• anti pu~ uhlt• from tlw dehntttl<'nt tax 
payer wh('uevcr ~:;uch th·linqH<'tt l tax claim ha~ ht'<'ll phtt•t•tl in th~ 
l~~tnds of a dt>linqnt>nt tnx <·Ollt'c1nr. nml should lw t•ollt-.•ted from 
1 h<' d<'l inq nen t wh(;'ther t hr 1 ax lw <•ollt•ttccl hy distress and sale 
or othc•·wi~>e. and wh1'n• dt•nllllll l hus hrt•n 11111dt' upon the tll'lin
cJIWill h~· the dt'linqnen l tax c•ollt>rto1· tlwn this f.Wnulty is th~e l'veu 
thouf!b the coll<'ctor fails to mnkc I he collt•t•t ion nt 1 he hmc of 
drma.ntl and t.hr tlclinqucul tax is thrrcafler pnitl direct. to the 

treasurer. 
• C. A. RonutN~, As.s'l .ll t"y Grn 'l. 

TusERCULOSil' llo~PIT.\L.-f'ity mi{!ht be <'lljoinctl by township 
tn1stees from l()('ating hospital out idt> city limits even thou~h 
not a nuisance. \\'nnH r t•s. Stebbins, t 11 Iowa 86. 

April 24, 1916. 

DR. U. B. SP.\TES, Des 1\loine-.. Iowa. 

OE..\R ' ' rn: With reference to the matter or establishing tuber· 
culosis hospital in a rural distrid and as to whether or not such 
aetion might he enjoin<.'cl hy ncighbori11g land owners, would say 
that the question is not rnli rt'ly frt>c f rom tlouht, as th(;'rc are 
authorit ies both ways on tht' cpte.,tion. 

Ilowever, 1 think it may ht' lnitl clowu a~ a gem•J'ally acc~pted 
r ule of law that a hospital, wh<'thcr for thr 1rt•nhtwttl ~[ ordma? 
d iseases or for the trt:atmcnt of contngiom; und inft>cttous one.<~ tM 

not a nuisance per se, a lthough it may ht'ccmH' ~\lCh. by r~aso~t ~~ 
the place of its lol'ation, or because of tht• maull<' l'. 111 whJCh •t m 
conducted. Sec Stotler tu. JZocltelle (cancl' r ~toHp~tal ) , 109 Pac. 
788 29 L. R. A. (N. S.) 49, and many cases ctted tn note: Evans 

,F 9 L R A (N S) 1028 · B arry 1.'S. Sntith, 5 L. R. .A. 1'$. oss . . . . . , 
(N. S.) 1028; ,lfa,tltati(m t•s. Jles.~in, 25 I.~. H. A. <~"; 8.) ~28: 
, 'tonmif Tl1WII...'Ilrip vs. Cic'y of Ja~·kison, 18 I.~. R. A. ( ~. S.) 260, 
Shepard vs. Seattle, 40 L. R. A. (~. S.) 647. 



Tlowr\'('1', tlwn• i~ nile' pht~f't' of ont· law whic•h I lltink tuay givt• 
you :-;lllllt' II'OIIhlr aut! I PHil ycnt t• ntlt'ntion to tit .. t'li~t' nt' 1\' 11 ,.,

111
. 

t':> • ."\fchhills, llJ rowa Hfl. \dwrt'in it was held by nnr f..llpl'rnw 
rm n·t . 11nriPr St>CI ion :256>-1 or nu r ··orlr that n rit,v might h~> Po joined 
h,r tlw township ll·nstrPs front lot'Hting ::t hospital nu tsidr thr c·itv 
lilllits Hnd in lht• township 1'\'Pil tho11gh it was 11ot a tnlisuu1·t>, b~. 
cnusc, und<'r the . hLluh•, th<•y \\'l't't' ~ivc•n pnwc•t· to prolt•t·t thril' 
tcnitory ft·om infectiou. A <'lll'rful sttuly oC Litis t•use shou ld h" 
Jundt• and in my jmlgment you shun! d sccurr thr COII!-lrnt m· 1•0 
?Peratjon of the township tt·u.,tecs. 

C . .A. ROBBIXS, Ass 't • tft''y OPt/ '1. 

Er;EOTIONs-PROCLA~L<\TION or.-~hcriff not r equired lo issue pl'oc
lamation but must publish pt·oclamation by governor. 

HoN. GEORGE W. CLARKE, Governor of l 01va. 
April 24, 1916. 

DEAR Sm.: Replying to your inquiry of the 22d instant, which 
reads as follows: 

"Do the sheriffs of the various counties have to issue any 
proclamation in ('Onncction with any !!'eneral ot· special 

election ''' 

·will say tl1at while the shm·iffs of the various counties are not rc· 
quired to issue a procla mation in connection with the general and 
special elections, yet tl1e shel'iff in each county is required to pub
lish the proclamation issued hy the governor iu connection with 
each of such elections. S«>e sect ion 1061, 1062 and l 063 of the 
code. 

C . .A.. RoBBrNS, Ass't .d tt''y Gen 'l. 

EJ,ECTION.-lnstructions as to procedure for special election .June 
5th for voting on su ffr·age amendment to constitution. 

Apri l 25. 1 ~16. 
B. M URPnY, Vinton. I owa. 

DEAR Sm: Replying to yours of the 22nd instant addressed to 
the attorney general, will say relative to the conducting of the 
regular primary election June 5th, together with the special elec· 
tion covering the proposed constitutional amendment to be held 
at the same time, this department bas heretofore h eld: 

OPI ~10:-\S A~n LF.'l'TEH~ 

J...1. Thnt 1111' t•fpl'f ion Hi-. In ~Ul'il propo-,,·ol llltl' ' ttdt nc•Jtl ,., a 
"(Wc·ial t•lt•t·l ion J'Pijllil'ill;..: t lw is."'tHII\1 '1' lt.v I Itt• ~"" ' l' lltil' of a 

pro,.famnl iou 1111d r r -;!'1'! inu 1011] nl' llw t'tlllt• 
:.!wl. 1' hat tit" sh•·•·iiT of Pueh <·nunt,r should pt~hll~lt ~nt·lt 

JH'oclalllation in S(JIIH' 111'\\'s(HIJ'Pl' p1·in tc•d in his 1'0\lllt.Y ut !Past 

te11 days pl'io•· to .Jurw fith. 
:~nl. That I he pr·ima r·y t>lc>c·t iou j udgt·~ nud 1·lc'l·ks should 

act in tOllllN'tinu "it h this "Jl<'t·iHI t•lt•l'! inn untl t lwt no 
scpa1·ate set of otTiccrs will be required. 

4th. That <;epa•·att" hallot boxes for tltl• sntrra!!r anwnd
meut ballots are permitted, hnt not rcqnirecl . 

Gth. That separate poll hook. are re•ptir~d. llowt"Yer. this 
is a practical question ratht"r thai'\ a legal onr, and, if J'H'OJ1t"l' 
provision U, made, either· in the same OJ' in n difTercut poll 
book for keeping a srptu·Me record or the pr1-son voting on 
the constitutionAl nmcm1mrnt, eithct· ou a S('!Htrntc pn~c or 
columo, in my judgmt"nt, the same would not be held illegal. 

6th. That the election officers will not draw double pay 
because of the two elections, but will be paid by the bout· for 
time consumed. as p t·ovided IJ~· law. 

7th. That while the time fo r opening aud closing 1 hr polts 
for general and special elections differs sughtly ft·om th<" hours 
dut·ing which the polls are to be open fot· tbc primary elec
tion, yet, as the legislatm·e has especially provided that the 
constitutional ntn enchncnt is to be submitt<'d at the p1·iruary 
t>lection, I he botlrR governing the opening and clm>iHg of the 
polls for the primat·y election will govern fot· bot lr elrctions 
to be held on June 5th. 

And it has also been held that the following provisions with 
refet·ence to registration should lw complied with in citit•s having 
a population of thirty-fh·c hnndr·cd ot· ove1·: 

The registrars should m<'et on the second 'l'hursday, li'rillay and 
. 'aturday prior to .Tnll<' 5th at. the nsnnl voti11g plnt·c in tile pt·e
cinct and hold continuous sessions ft·om o'clock in the fOJ'NtOOII 

until 9 o'<:lock i n tilt" aft~;~rnoon, as t•cquircd by section 1077. 
'l'hey should also meet at t.hc same plltce !JetwC'cn the ~>amo 

hours on the Satm·day immediately prior to Juuc 5th, llR provided 
by section 1080. 

They should also be in session on election day during the hours 
in which, by law, the polls are t·cquired to he kept open. as pro
vided by section 1082. 
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l'lt 

Surh rt•\!i .. trn~ Ahouhl prt·pAr•· n .. ,.\\ fl.lJti .. tr.Y ltu•llk r .... tlu .. 
d"'·tinn /;,1 '~'l''fliUJ frtun thr 1~•11 IMw•k t)( thtt pr•"i·Nlwc:- :.:•·u• rftl 
d""ll''" .• 11 th• nalllf"" funn•l th•n·in, ••l•huu th~r~tt• tlu"' · "' all 
t•·r~~<lM M'tn•Lrrt"d Rn<l \'OIIIIi: at All) •nb ..... ,u~nt •lt-etiiJH, a.. re
'luin:tl by Ael'tion 1084. 

A ,.,., ,., aiN'lldy duly M'l!~lrN'd in tho J>M'<'inrl "ll<'rrin he ~ 
oidr'l and t>NIJliW"' to ,·ot" is nol mtuifflt to rrt."i<t<·r prior to tbe 
.fuur priulllr)· elf'<'tion, but muort rt'gi&trr anr" llf'fn,... th• g•·n,..al 
df'<'tion, L~ r••tuifflt hy -tiomo 1016 and 1084. 

C. A. R08111N i<, Au'l ,ttr'y Gt11'/. 

lloU<n OP St•a•I:R\1><011&-llember of. rnay uot be el~k-d wheu re,i. 
dent or um~ township u another rnem~r. although old mrrn· 
~r l'ellitled elaewbere when eleeled. 

April 26, 1916. 
P. T. 0RUID4, Uloomtleld, Iowa. 

Dt.:AII ~111 : R~t•lying to yours or the 24th inRtant will say that 
the IRn~:nH~te l'Cl\'l'ring the matter inquired ahout is round in fiet'· 

lion 41 t , suptlh•ml'llt81 Rnpptement, 1915, nnd reftdM os follows: 

"No meuliwr ehnlt be eleet('(l who ia a rcsitlenl of tho 1!8mc 
tOW118hi tl with ritlt~r or the membcl'!l holding over, but a 
mcmber·clcct may bo n rc8idcnt of the AAmc township as th~ 
member who Ia elected to 8uceccd." 

My juolt:rnent i.1 lhe prohibition ia lllfRinRL the electing of a new 
member wbo ie 11 n!!lident of the 118tnc townahip wher~ ~ome of 
the membeN re8ido at the time of the eltclion of a new member, for 
it " oulfl be immaterial that the ohl m~mber m11y hnve rt"'id~d cts.o
whcl't' at Lh~ time or hio election. 

Wht rt' the plaee of n"'idtnee of the old member is douhtf11l I 
run inrlinl'd to the view that the election of a now member eotilil 
not be defeated by ~uon ol the fact that the old member daimed 
a retidenef in th~ IOWWihi p in wbirh the new mcmhfr l"t"tided aod, 
at any rate, the rl~-etion would not IH' vaid. the provision of the 
satuto being mcrtly direetory, and the art.a of the officer would 
be valid at Lh0110 of a dt- {ocfo oflker t>Ven though hi• election may 
bave ~n in'('fflllar. 

C. A. RoaBtNS, Au'l Alt'v Gt• 'l. 

Ol't~IU~$ ANU t.ETTt::lt:l 
1 ~·.\ 

F ARM I II.'' h~'Tiri:Tt~· If no ""'""t '"'"'~ nut <·nutl"'l lu 'hue a~ol 
I( twu malcr l"e<jllll'\~. l't'f>urt 111 &ato~ o•unnl~ 1,n1t.3 t,h lhr 
'tat~ Ol•l shoulol be Jl\lde.l bctwet"n them. · 

April~- 1!116 
Tol.ll C \\'IIIT)lt>Rl., ( 'owll/v A llorHtiJ, .\tlantie. Iowa 

Ill \II :;,,. Rrpl_,·in~r to )'OUI"'I or the 27th i08tant •"'""""''' '" 
th~ auurnr,\ !,'<'llt'ral. "oil M) that in my jodgm<ot ,. farm •. ,...· 
lll'hiUh• (;ulna~ IU flH,kr tfl~ tf•p rt M'•fU rt~t l hy ~tinu Jt,t;;, \\nUf•l 
,.,., I•• •·ntitl"l 10 ~1811' aiol for that ~·rar nor woultl it 1;e cntitl~.l 
to •"•,... "' .. uch aul by reaiOn of tht• fll('t that anothrr imtitut~ 
111 th~ ''""'' t'OUnt~· had made lh~ l't"'llired report and reeei.-ed 
tbe state aiel 

Dowcver, it may be lh~t ir both had fill'<! th~ r;oqni.OO ....,1l<lrt 
ta(b nultl have been rnlltlcd to I hi' aid. I 'i1upl~ Sllltl:l'lil bu t do 
not un•lert:'~t to determine tht. qu('fltion, hut <'All your attrution 
to the .d~•s•on of our auprc:me court with l"t•r,•l'\•nee to aUowi11g 
•t.tlc a~d to two or rnore agracnltural aocietics in the lillmc eountv 
tn the eASe or i l {JricHIINrol Socitly Cl. Slt.offer, 86 Iowa 377. • 

C. A. Ro&BINII, .du'l All''y Otll 'l. 

SBOIRTARY. o~ STATv~-Withdralfal ot candidate anoy be made ir 
• KAme ts J)repnrcd nod correctly ackn owledged S!.'<!tioo 1101 

anti filed within time spooiRed. ' · 

lioN. W. S. At,w.:N, Secretory of Sta le. 
May 5, 1916. 

Dua St.R: Replying to youra or the uth iJllllftnt in which you 
tall attentiou to l~e provi&ioll!l ot section t 087·al0, 1\lpplement to 
the code, 1913, wlueh provides : 

" A nnlllinotiou J>AJX'r wb!'ll flied aha.ll not l;e withdrawn 
nor adde.l to, nor any •ifllalllre t ben!On revohd." ' 

a1lo to the provt.ioll!l of llfetion llOl or the code, which provide.. : 

. "''?1 candidate named by either ot the metboda authorized 
Ill lb111 chApter may "ithdmw his uomination by a writtP11 
"~tll<'l, Bllfn~J oud arkHo" ll'dj(\.-d t,y l>illl IJ;oro..,. "'') ollle~r 
"" l"'"'~r"l W tak~ th., ll•kno\\lOOiflll~nt or deedK, lllltl filed i11 
the unl<·t• of thr .. '('n•t11ry ot Atatl• thirty ds)'!t, or trn proJ)f'r 
&U<htor or elerk 6ltt'tn day-, before the day ot elet:Uoo and 
no name 10 withdra"n aball be pr inted upon the ballot.'" 
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nud yon inquire: 

• • ~(av a candidate who has so filed a nomination paper in 
this office withdraw his name as such candidate before the 
primary, noel in this ev(•nt, should the secretary of stale with
bold certification of his name for a place on the oflicial ballot 
in the ~-ttate or district, as the case may be f" 

1 call your nttention to section 1087-al. supplement to t he> code, 

191:1. which provides: 

" The provisions of Chapters 3 and 4, Title VI and Chapter 
8 Title XXIY of the code shall apply, so far as applicable, 
t.~ all such primary elections, the same as gen£>rnl elections, 

except as hereinafter provided. 

Section 1101. from wh ich you quote, is one of the sections of 
ChttpiC't' 3, rrille vr, flltd would. therefor e, apply nnl<'SS the pro. 
vision fit·st rtuoted from section 1087-alO should he regarded as a 
contJ·ary provision. It will be noticed tbat the laugungc has ref· 
crence to t he withd1·awnl of tlw IIOIR<inolitm papu rather than to 

the witlulrawal of the can<lidat£> as such. 
Former Attorney General Byers has ruled that a candidate may 

withdraw bv complying with the provisions or section 1101. 
(Attorney General 's Report 1909, page 344. ) 'fhis department 

concurs in that opinion. 
llt•nce, it follows that your inttuiry must be answc>red io the 

affinnativc provide(} the withdrawal is prepared and .ac~owlcd~ed 
in the ruanuer required by section 1101 and filed w1thm the time 
therein specified, which for the present year, should be on or 
before May 6, 1916. 

C . .-\. Rossrns, Ass 't Att' 'y Gr.n 'l. 

Pni.M \HY (!;t,ECTJON.-If p revious registry lists arc lll'on~ht do~n 
to dnte, election at. which such list is nsru would not be voHl. 
Yu~enkel" us. ,<:ftt.~ong, Hi6 N. W. 24, at 32. 

Mny 6, 191G. 

nr.u1w• .• \. "''L~oN. ('o~tuly Allonll!J, D~s Moi1ws. Towu. 

IJ~\It sm: ('om plying with you1' l't!lluest ovel' t lu· l•·lcphouP, I 

11111 euclo-;ing you cop) o£ au opiuion heretofore givf'n J•clati\'t> _to 
rl'Kistration required for the coming June primury nntl ~pN·Jal 
l'lcction. 

OPI~IO~S A~D LETTERS 

As to wheth~r or not tbr pro,·ision of se<>tion 10 4 I'I'CJiliring tlw 
rreistrars to prepare a nt>w rr~ristry book for . uch t.>lt><>tion is so 
far mandatory as that a failure to ~omply thc>n·with would l't'IH.lrr 
the clrction void. will say that iu dist•nssing thi~ propo<.ition our 
supreme court in the ras<' of r ounkn· r·.~. Sus~ll!/, l:lfl X \Y . 24 
nt 32, makes use of the followin~ langunge: 

" It must be admitted that from this re<'ord tlwre was no't' 
a trict obser•aut'<' of the l"l'gistration law, by thl' rl'~istration 
officers. But it is cll'I:H' that "uch officrrs attemptl•<l to provill<' 
a means for ascertaining tlw citizens who shull lw l'ntitll·d to 
vote, nud this is the purpost• of the J·e~istrutiou laws. H is 
not claimed that th<!t'C wus any fraud or· <·m·•·uption on the 
part of any of the t'lcrtioll officers. A r·t>~ist rution of somP 
sort was had, and new namcR wt>rc adc'lcd to the li!ll!i contained 
iJr {)rior pollbooks, au<l we llrink th<'J'C wHs a sul•sluutinl com
pliance witl1 the statute in so far as to ascertain nnd furnish 
a list of voters entitled to vote. So that, even H the officers 
whose duty it was to prepare the pollhooks 1111(1 th t> voting 
li~ts did not strictly follow the statute, the vott>rs were in no 
manner to blame. and they should not he dt'privrd of their 
ri~ht to vote because of some mi take of the n •gistration 
officers. It ou~ht not to be the law that <'ach vott>r about to 
register or who is entitled to have his name brought forward 
em a new l.ii;t, mu~>t, ut the peril of losing his ri~ht to vote, take 
an attorney with him to see that the registration officers per
form their duty. We fail to see bow anyone was prejudiced by 
the error, if any, of the registration officers." 

r n ' ' iew of this holding. 1 um of the opinion that if previons I istJ.; 
are amended and brought down to date in such 11 wny aR to makP 
the same substantially complete this would he such n Rubstantial 
com pliance \dth the provision!! of sertion 1084 M tlu1t tlrP e>ou rt 
would not hold an ele<~tion, at which such list is us~>d, void. 

H owever, I would not want to as.c;umc tht> J•csponsibility or advis
ing registration officers to i~nm·c the provisions or srrtion 1084. 

c. A. R OBBINS, ANN'l . ltt''y 01'11'1. 



1\)8 t{EPORT OF ATTORNEY GE:>;ERAL 

~OM IN.\TION P.\ I•Ens-l<'iling of. Section 1104 has r~ fcrl'nce oulv 
to sec~ions 109_ and llOO auu has no_ re fet·ence to papers Iii~ 
to cntttle eumlu.lutes to IHlYC name prmteu on primary el~ction 
ballots. 

) I H. )\ . E. Wt LEY, 0 :-.t·l'ola , I owa. 
May 6, 1916. 

· DEAH 8 1R: Hcplying to youl's of the 5th instant, will say that 
~{:c t ion 1104 to which you eaJI a t tention has reference only to the 
til in~ of uominalion paJwt-s for the genet·al d l'ction wlwrc tb .. 
nomination is made by pctitiuu or coov('ntion, as provided in 61~ •• 
tions 1098 and 1100 of the code, auu ll a~-; no t·cfet·ence whateYer 
to nomination papel"H fi ll.'tl fot· the pu t·posc of cntitliuK cnndi<latt-~ 
to have their uanlt'~ pr inted ou the pri uuu·y t'let·l ion bnllot, th i~ 
hcing ltOVl'r twd by s t•ctiou 10 7-al O, su pplcnu..•ut to tlw end:•, 1!1 1 :~. 
which fi xes a time tl.fict· whicl1 nomination papers tnay not be file:l 
hut docs twl fi x n time b<'forc whicll they mny not be filed. 

C. A.. R OBBINS, As~ ·t . l tf' 'y lh11'1. 

CONSTITUTION.\L A~H~ND!It ENT.-Printed upoll ballot On y~llo.
colored paper. 

May 6, 1916. 
E . F. Wn:iDO.M, 'up't., \Vest Bend, I owa. 

D E.\R JR : Replying to yours of the 3rd in tant will say that 
by ~o;et· tion 1106. supplement t o the code, HH3, it is provided that 
when a constitutional amendment or other public measure is to 
be voted upon it shall be printed in full upon the ballot and also: 

• ·All such ballots for the same polling place shall hl' of tht 
same size and similarly printed upon yellc;w colored paper.'' 

C. A. ROBBINS, A:~:~' t .1l t''y Gcn'l. 

lTtNEJ&\NT P JIYf!IOIAN.-If residence in one city where l1e receiv~ 
professional calls and office in adjaeent cit y would not he an 
itinet·ant phys icinn i r he com mutes da ily. 

1\fny G, 191G. 
DR. W . E . .A I.L~;N , ~Lu l'io11 , Iowa. 

DEAt< S 1H : Replyiuj.{ to yours of the 4th iu-. t»llt relat ive l• 

th~ coustruction of st•c tion 25 1. supplement to the t·olil•, 19 l:i 
r elative to it im-rant physicians. will say that the ltmguuge material 
to he considered is as follows: 

'· r, , ..... y physi<·inn ' ' hn, hy him).P) f , nl!rut m· f'lltpl~tyPt'. ~·~ ..... 
fmm pl11l'P to pla1·•' Il l' f rnm hnusl' to hrlll~P. nr hy ,. 1r1•11Jan;. 
lrttl'rs ot· arlvt>r t i!>r mrnh, l>ol i<·it s persons to mret him for 
professional treatmrnt at pl a<'l•s other than his office at the 
place of his residencr, shall he considered an itinerant 
physician. " 

fu thr case which )'<Ill p re:sC'nt . I lwlie,·c the physicia u who hn.s 
his rrsidPnce in one <·ity whcrr he t·ccei\'es professional ealls and 
al~:~o hll>~. un office in 11 not her nd j ac(•nt cit.' , al though u separate 
t OI'JwrutJou. would not be an itinernnt physician, for his office 
und his residence would be rcgard<'d a.s at the same place, even 
t houl!h srpat·ated by the corporation l ine separating the two cities 
provided it · is his custom to go daily f rom his residence to hi~ 
ollicc. 

l t mny be t hat surh a phyRiciun nlight hn.vc nn office at some 
otlw1· place and yet not b<' au itine1·ant i( he docs not, by himsel f, 
ngr nt or· l•tu plnyec or· h.v cirt: ulars, letters or advertisements, solicit 
JW I'SOIIS who meet him for proft>ssional treatment at such other 
placrs. 

C. A. Rosams, A.~s 't A tt''y Gen '/. 

11 .. : \R."E- ) IoTOR VEmCLF:.- A hearse is not au ambu lance in mean
ing of motor '·ehicle la w, hut might be exempt under term 
'' motor delivery wagon ·· and not required to have l icense. 

May M, !~Hi. 

D. C:. OF:n LER, H opkinton. Iowa. 

DF- \ R HIR : Replyiur.r to yours of the 5th instant will say tha t 
t hi 'l d<'(Hirl mE'nt has heretofore h<'ld that whilE' a hearse is not an 
nmbu lan<'c within the mran ing of th<' nutomobill' law, yet i( it 
hns 11. speed capacity of not more thnn ten mi l<>S per hour it shoultl 
be exempt from the license .fee as a motor delivery wagon under 
section 1571-ml , found ou pa~e l of t he enclosed loaf1ct. This, 
however , woulu not exempt the henl'se f rom tl\xation under the 
genera l lnw, as other vehicles are taxed. 

C. A. R OBBINS, ;lss't Att 'y Gen'l. 
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l 'IH ~" II' I :-; II \1 . l 'nn·un '1'1 1'1;1\1 \11\ ELEC"TIO~.-l'uhlif'at iun of 
IJnltf'P uf J'rit•t uf i-J.IIfl JIPI' ''1118l'P .;;houJd appJ~, ~('t' IIOII 

I :!'1::. I ~I I :1 '"l'l'lt·uwnl 
Ma,, 1:.!. 1!1lli. 

T0.\1 J) '"'LI.I,, f'onuly . 111(/itor. lml ianola, Iowa. 

l>l'tll' Si1·: Replyiu~r tu yom· n>cent inquiry relative to tht• 
c·omJwnsation "hich should lw allowed new papers for publishing 
thr noti<>e of the pr('Sideotial preference primary election under sec
tion 10~7-n-!1 , supplenH'nt» l supplt•ment. will say that while it 1nu,v 
hnH• h<'t•n \dt hin t he !ipiri t o f t hl' law to allow for publishing llai .... 
notit•t• th t• sumc• p r·it•c only n-. is provided for the printing of tht• 
hallot, of which t his noticr is a sn h,tantial eopy, yet it is not 
within the lctt('r or t hut p•·ovh;ion of section 1293, supplemcut to 
the totle, 1!)13, fo1· t hert• is n difference between the pt'illliii!J of 
tho ballot and the publu·ation of substantially the same mnttH in 
11 ncwspnpe1· and i11 v iew of the fact that ther e is no otlw1· pt·o
vision fixi u~ a special pric<' fo r the publication of such untie(>, l 
am of the opinion that the one dollar per square rate, provided 
for in the first part of this section, would apply. 

A~o. to whether or not the bill is figured correctly in the instant 
case would depend upon the numbe-r of squares of brevier type 
the• 111nttcr· printed would be rq ui,·alent of. This is a matter which 
should doubtless be overhauled by our next legislature. 

I ha\'e con fcrrecl with oth<>r mclllbers of th e o.ffice force and they 
cotll'\11' in th is view. 

C. A. RoBBINS, Ass't Att'y Gc11'l. 

< '1v11, SEJtVICt: ( 'OM msslo~f;ns-~A ppointment of under Se(·tion 
1056-a32, supplemental supplement, 1915. 

May 17, 1916. 

:\1. .J. :\111'cll£t.l,, (' i ty Holicitor, J<~ort Dodge, Iowa. 

ll1>.\n Sm: Replying to your favor, addressed to th<' atlorn<'Y 
. :.tt'IIC' I'ttl, l'<'llltive to the constt•uction of section 1056-a32, snpple

IIH'I lllll suppl ttmr.nt., HJI:), will sa.v that in my judgment tht' ap
pninl nwnt might hav<' been made as soon as the law took effect 
.July ·l , HJ15. or a soon thereafter as the commission plan was 
adopted in ~'8 es where the adoption was made after this law 
took cff<'et. H ence, there would be no objection to making the 
nppointmr nt at this time 01· at the be!rlnning of the next fiscal 
year. 

Rcplying t~ you1· .,f't·ond 'lllt' 'tion "ill 1-.1\\' thut in m~· .)lltl(..'1ncnt 

th_e ~nly ordmane(' l'l'IJUirt•tl "oultl lt(• that nppointing tlw com
mtSSIOners. The languo~<' of t ht• first part of the '>('c tion is a.; 
follows: 

· ' Jn cities haYiUJ! a populntion of 1:>.000 tll' un•r the coun
cil shall • . • • inlln<'dintrly aftc•r Ol'j!llllizntion. liy ordi-
1/U 11re appomt thrrf' t· i\•il ;.;c•rvic•t• ro•nmissionPI-s. · 1 

llow£',•erl as ,.,tatl'd hy yon. t ht• statuti' b, t·omplt>lt• in nll othrr 
rc,peds and would nut n•quirt• nn ordinu nct• co,·er-in!.! tht.> same 
IIIII It ('!'. 

('. A. ROBBII'\~, As.~ 'f .ltl'y Grn'l. 

~OMINA'rloN PAI'F.Rs--~., JI , INO OF.-Affidnvit must hC' til ed with, 
or at least beforr tilllt' cx piJ·e8 for fi ling or IJe dt.•prived of 
having name 011 primary hallot. 

Mny H-1. 1916. 

I,. II. ~L\TTOX. Gou11ty A tt'orury. Sbennudoah, Iowa. 

DE\..& m: Reply in~ to your inquiry over the tdephoue will 
!'>ay that I concnr with you in the Yi<'w 1hnt '>('<!tion lOH7-a l0 re
' tuires the candidate to tile the uffidavit stating that he is eligible 
to the office for whieh he j.., n t·oodiclatr nml that tht' failu re to 
fi ll.' such affidavit with the nomination papers, or a t least withiu 
the time such nomination papen; arc required to be filed deprives 
him of the right to have hir, name printed ou the primnry elec
tion ballot. 

('. A. ROBBI:-.1};. Ass't Alt 1Y Gc1~'l. 

POJ,L '1'.\X-Womeu uot liubl(• for t•vcu if gt·uutcd ri~hl of suffragr. 

!\lay 261 1916. 

J\ LICE H. C UR.'fiS, E.reclllit•e Sr ('1·r tw·y, Iowa Eq11al 1::1nlfrage As· 
sor-iation . 

DEAR. MISS CURTIS: Replying to yours or the 25th instant 
wi ll suy that section l!JO:J, ~-.tlpplelllt'lltal snpplt'rnl'nt. 1 !)}!), pro
\ idt's l'or a poll t11x of fifty c•ents " 011 Pucll lllllit I'CIIidrnt' over 
I \\'l'III,V·Ofll' yean. (I[ a~t.•." 

You will note that mal<' l't•sidenl 'i alouc arC' liohlt.' au<l this dc
rn rtment has h£'1d that resiclrut I whr th<'r (•jtjz{'llH or the T'nited 
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:::itulc'> 0 1· this state OJ' not. arc liublt' for this tax in the l\Rlllt' lua u

ncr a.., citizens havinK the rig-ht to vote. By scctiou 1550 of the 
supplemrut to the <·odt>, l!H:t it is pt·ovided: 

" 'rhe road supcn ·isor ~o,h all r c•1uirc all able bodied male 
residents of his dhtf'ict, bct\\'CI'n th e ages of twcuty-ooc and 
forty-fivt.>, to p t>rform two duys' labor upon the roa1ls bt.>lweeu 
the first days of April and October of each yeat·. ' · 

'l'his department bas nuulc the same holding with rcfc•·cnce to 
lbis section. llence, it would follow that women would not be 
liable for the payment of poll tax nor to work road poll lax eveu 
though gnmted the right of suffrage unless these sections arl! 

Hmeuded by the legislature in order to so provide. 

G. A. RoBBINS, A.ss't Att'y Gen'l. 

VoTERs .-A 11 electors ot polls at hour for clo ing should be al
lowed to vote. 

Juue 1, 1916. 

CnAs. STru:s, Cou11iy Supcrt•isor, Patterson, Iowa. 

DF.;\R SIR: Replying to your recent inquiry relati\'c to the right 
o.f p ersons to vote after the hour fixed by law for the c losing of 
the polls will say that this department has heretofore held that 
"here a per on entitled to vote is at the polling place at or before 
the time fixed by law for the closing o.f the polls and is prevented 
{rom voting before tho expiration of said time by reason of the 
fact thnt all voting booths are occupied or voting machines in 
use that he may remain in the polling place and cast his vote as soou 
ns the booth is vaeaut or the voting machine not in usc, even 
though that may be after the time fixed for closiitg the polls, 
but this rule should uot be extended so as to pet·mit persons to 
Yoto who arrive at the polling place after the time fixed for 
closing the polls. 

a. A.' ROBBTNS, .Ass't Att'y Gen'l. 

OPI~IO~S A:>:l> I.F.'l'TF:ll~ 

l't ''Tr' '-=Tl \RY.- \\.Ill'llPtl i-. 1\ithout nuthnrit~· to •l" l'"i"• priso11t•r 
nf good timr earned lw t·ra ... nn nf tilt' 1'111'1 th;lt lw '" rhar)Z~'tl 
with the corumi ... ion <'f nn lllrlcpcndent 1•rimr not t•onncctl'd 
with the f!O\·erum<'nt of tlw pri'>OII aud of \\ hi•·h ht• has been 
duly acquitted. 

.Junr B. 1916. 

JlO:->OR \.BLE BO.\RD OF CONTROl. OF HT.\Tt: 1!\:-oTITl'TIOI'~. 

0£:-.'TLEltES: Rep)~· in!!' to the inl)uiry suhmitted hy your ~lr. 
'l\fcConlogue. a.'i coutainl'd in thr letter of one Tlt'nry Smith. a 
r risont>r confined in the Reformatory at .Anamosa under ~o. b976. 
will say that in m~· judgment the warden would be without power 
or uulhority to deprive the JH'io,;oncr of any good time earned, by 
ro1sou of the fact that he is charged with the commi!!. ion of an 
ind ep endent crime not connected with the government of the 
prison, and of which crime hP has b<>cn du ly n<>rtn ittcd on Lrial. 
J'or, if he had been convictC'Il of such crime aud duly pnnishE'd 
tl.rrefor, to impose additional punishment on him hy depriving 
him of his good time, while scr,•ing sentence for another offense, 
would amount to punishing him twice for the same offense. 

While not exactly in point, I <'llll your attention to the deci
sions of our supreme court in the cases of , tale t·.~. ll unter, 124 
Iowa, 569, and State us. Barr, 1:3:1 Iowa, 132. 

If the prison rules were SJ?ainst the commission o( the act in 
f( UC,.tiou and such act did not constitnt<' a. criru<', or· if a prisoner 
was not indicted when put on trial for such crime but merely 
his good time forfeited by reason of the breach of this rule, I am 
inclined to think this might be done under sections 5703 and 5704 
of the code, but where in a proper ~lion it hac; nlready been 
adjudicated that the prisonet· is not guilty or th<' offense with 
whiPh he is charged, thl' powt>r to dt>pt·ivc him of his good time 
bl•cause the \\·arden may think him gui lty, notwithstauding the 
vex:dict nnd judgment of acquittal by the trial court, docs not exist. 

a. A. ROBBINR, As.~'t Att'1J Gen'l. 
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llttl , .,., .- ,\dull \\olr Ollf' uf l'ull ~i ;.w: unt' of :1 111011lhs r-ub woll' 
~~~ hn1111ty :-h11ulrl ho• :dJn\\l'ol il' animal bf'lrl lllOI't• than lhirt,\· 

day~ a~ it \HJllld t lwu ltl' t·la~ ... "ol ill> domestif•<tiPtl. 

,J mu• !1, 1!)16. 

A. M. RWANWN, Coulii!J Jludilo1·, Osage, Iowa. 

DF..AR SIR: Replying to ,voms of the 7th instant addt•essed to 
the attorney general will say tf'\at your question briefly stated is, 
when docs a cub wolf cease to be a cub and become an adult wolf 
within the meaning of section 2:34 of our code as amended. The 
Ianl{uage of this section nccel"sary to he considered reatls as fol
lows: 

"A bounty of $20 shall be allowed on the ski.u of an adult 
wol £, $5 on that of a cub wolf." 

II ave been un able to find any decisions where the word ''cub '' 
hus bceu construed. Webstct· defin es n cub as being "a young 
animal." The term "adult " when used with reference to per
sons si~-,fltifies a person of full ag<', and it has been held that one 
~eventcen years of age is not an adnlt. Sec--

First Amer. & Eng. Ency. of Law, 2d Ed., p. 7!J7, and 
C'a~es cited. and 

BanM De Sonora 11s. C'asualty Co., 124 Iowa, 576. 
·w cb ter defines an ndu lt as follows: 

" Having arrivP.d at matnrity, .or to full size and strength; 
matured; as an adnlt pc1·son m· plant. 

''A person, animal, or plant grown to full size and strength; 
one who has reached maturity." 

H ence, I am of the opinion that nn adult wolf within the mean
ing of this section is one which has attained its full size, and 
that a wolf three months of a!!P shouhl not be considered as an 
adult wolf within the meaning of this section. 

With reference to your other question as to whether or not 
a person capturing a. cub wolf and keeping the same until full 
~~·own may then obtain the bounty on the same, either as an adult 
wolf o1· as a cub, will say that the last sentence of the section 
above referred to is as follows: 

''.Any person who shall demand a bounty on qne of the 
a bove mentioned animals killed in another state or county or 
on a domesticated animal shall be fined not more than one 
hundred dollars nor less than fiity dollars." 

~fus t uf til l' ufi11•J' '-l't liuu.., prm·idin~ hn11n li1·'- on !!"J'I H'r'. rall ll' 
,IJ:IKf'~. ).!l'OIItHI !IO!_'"S. (' l' fi\\'S llllfl tit\• Jikl• n·qll il'l• ti ll' prnot' to lw 

matlt• \\'ilhin thit·t.' ol ny!-. afl (• t• tlw l imP lh" :lllimnl is .-nllt . .dtl nurl 
killrd. 

In view of lhcSt· provi~iuns and the :;c•u·t·nl :.pint o[ lhc lnw, 
1 am of the opinion that nn bounty should be allowed in such 
t·ase, either for au a.dnlt. o1· Jor <1 cnh bc<'flllSC the animal woold, 
in effect, be a domesticHtcd animal. 

C. A. ROBBINS, tlss't .ltt'y Gcn'l. 

HO.\RD OF !=;t'PERVJ~oRc;-Rrou-r TO Pt 'RCII .\~~: Au·roMOBILF. FOR 

Cou NTY 0FFIC'ER~.-:\o litlltnte eonfC't'l'ing such l'ig:hL 01· powl'r 
upon the boar<l. 

June 10, 1916. 

.A. 1\L DEYOE, Supcri1~tendcnt Department of l'ublic Insi,ructi~ll. 

DEAR Sm: Replyin~ to yom·s of recent datl', adtlresseJ to the 
attorney general, will say that this deputment has hcretorore held 
that after September 1, 1915. the board of supet·vi~ ors is witltout 
power to fix the salary of the deputy county superintendent and 
that such power Lies only with the convent ion ol' school repre
sentatives. 

Your other quel-ltion rf'ads as follows: 

"Would a board of suprrvisors have tL legal right to pur
chase an automobile for the use of any of it.'! connty off:icers 
and particularly the county superintendent¥'' 

There is no exprt'ss statutory authority t>oufcrring such right 
or power. However, the spirit of the times woulc1 s<.>clll to reqwre 
the use of automobiles by th~ <;tate. cotmty, mun icipal nntl school 
officers where there is a reasonable necessity therefor. The stnte 
owns anc1 operates many in its various insiitntif)IJ'j aJtCl ROiliC of 
the departments fire p1•ovid!'d with automobiles. lt hns hecn the. 
practice of ~ome of the counties in th<> state to pm·clta.sc automo
biles for the use of its highway engineer ancl other county officer"R. 
Like\vise it has been the practice in many ruunici pal iti<'s for ll1c 
city to purchase !mel own for the use of its officet·s and employes 
one or more automobiles and, to the personal knowledge of the 
writer, some school GOrporations in the state have for years owned 
and operated automobiles for the use of its school board a.nd other 
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nO'it'l'l'" ill .Nlll ll f'l• liou with I hi' }llll'lillc R or thr corpomf ion. All 
tlli, hn-; lwt·u du11r Pdd<'llll,\· with flu• flt•quir~wl'tkf' nt' flu• l~·:.ri-..la
fn rt• ,.,,." thnll .. !lt \\i(ltnuf if, c•xprN--' au thorization nnd th1•1'1 \\ill 
1,,, llu 1'\Jil'l''' prn\'i,inn found fnt· I hf' plll'(•ha~w nl' I t'illlh a11d 
nf11t•r· l':lt•rnin:,r lll<'nsils t'<'qui rNl in opPr:t l ing the f'Ottuf\· fat'lll nnd 
,\'1'1 110 nur \\llll ld qnl'stion lhf' pOWI't' of the supc>t·,· i~n t·..; lo pur
l·lw~;~• ""<·h l''flliprucnt for stu·h purposl'. 

While the quest ion is not t'ntir·el.v ft·ce from douht T nm of thl' 
opinion that wh<'rP reasonahly r equired the court would sustain 
~he power of ~he board of supervisors to purchase for the use of 
1ts county offtcers and employes an automobile, and with this 
power ~!ranted it would be for thl' hoard of supen-iso~ to flPtf't'
minc• what ofl'ic•ps r equir('(l the use of an antornohilf' n11d if tiler 
dc·tt·•·minC' th11t thl.' county snpPt·intenclPnt was entit l<'d t o lhC' ll~f' 
of suc·h uutomohil c. e ither· ~1ln11 c• c t· i11 C'OIIIlN·tinn with other oll' iccs, 
su<'h m;c WOIIIcl he propel'. 'l'hc' question is one which should prob
ably bo t est ed out in court and until tbe courts would hold other
wise the foregoing would be the ruling of this department. 

C. A. RoRelNs, Ass't Att'v CJe~~'l. 

l NTOXlCATJNO IJIQUORS-TR.\NSPORTATJON OF.-Tbe provisions of 
section 2421-b apply to shipments of intoxicating liquors mndt' 
by 11. wholesale druggist under the provisions of sections 2401·c 
and 2401-d a'! well as to shipments made for personal usc. 

June 14, 1!H6. 

CnrcAco, R ocK I~LA:-:o & P-\.CJFJC Rv. Co., Law D epartmc•nt, D rs 
~foin<'s, lowa. 

G ENTLEMEN: YoUI'S O[ the 12th instant addressed to tl1e at· 
t orn('y general has been referred to me fot· r eply. 

Your question briefly stated is whether or not section 2421-u 
~;upplemcntal supplement, 1915, applies to intrastate shipments of 
i11toxicating liquors made by wholesale druggists under aud in 
(•ompl iaucc with the provisions of section 2401-d, supplement to 
the code, 1913. 

The question is one not entirely free from doubt. The last men· 
I ion<'d 'lec•tion, which was enacted by the thirty-fourth general as
St'mllly, C'ontains thE' following provision: 

• 
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'' The furt.'gdin!!' pro\·i ion!> lun i11g hl•t·n t'""•Plit'd with. th,.. 
common carril'r .,hnll ht:' relien~d from all liahilit il>:- othcrwi,.,• 
impo. eJ by In w for the tran portatiou of into' i 'n tin!! 1 i4.uor ·." 

Tbe first mentioned sl'ction was enuctcd fou r yt•ars lntt.'r anti 
tontains the following provision: 

''Xo sltipmcnt hill t•d in whol<' or in Jllll't u~ intoxicatiu~ 

litJUOr shall lw tll'lin•t'<'d to th~> con '>iJ,:nCc until <;tH'h con.,ign<'l' 
upon su~b rcc·urll hook <•ntcrs in ink, in lc:,!ihlt> writing, bi~ 

f ull na.Jnc and rt.''>idt>nt:t' or p lace of busillt.'SS. giving the nam~ 
of the town ot· t it,\'. and the str('et tHtnw ancl numher when• 
titer<' j, o;ll(:h. and ct>rl ifies that 'Ul'h liquor i-.. for his own 
law.ful purpo,c!> or prin1te consum ption.'· 

Section 2401-c provides: 

· ' Iotox icating liquor·s shipped under the p rov1sions of tltis 
ac·t may be inclosed iu the same box, paclmge or car ton con
taiujng other drngs or mC'rchanclisc. Tn all <'ases of such ship
llleuts of intoxicatin~ liquors the bill of lading shall set out 
tllat intox.icatin~ liquors arc in the shipmt>nt, with the kind 
and amount of the same, and one c9py of the bill of lading 
s hall be signed for the wholesale drug corporation by the per
mi t holder provided for in section one of thL., act, or any 
officer of suc·h dru~ corporation. '' 

Other provision~ of the law r e<tuire shipnH•nto; of packages con
taining intoxicating liquors only to be plainly laheled so as to show 
the contents of such package. See Code section 2421. 

It was probably the intention of th~ legislature to relieve the 
\\ holesale druggist from the necessity oi complying with tl1is pro
\ i ion where he c:omplie with the provisions of seetion 2401-c and 
,;cction 2401-d with reference to such shipments. llence, the last 
..,cntence quoted from section 2401-d would not be intended to r e-
11eve t he carrier from complying with tltc provis ions o( the sub
sequently enacted law. \V'hilc the same r enson that would re
lieve the s hippl'l' ft·orn huving the conl!•u lfl or the box labeled 

111 ight al~o relieve tho currict· o.£ the .ll<'l'Cs~ity ol' making. delivery 

10 tlw co11si~uc·o in Pl' r'HOn, il' tlw lt'g-rslutnt·c> hnd 1$0 pt·ovHlcd, yet 
fli t• lnugll<l ~l· ol' fliP lust l'!l!ll1t'IICO Of HN!lion 2421 -IJ is Ul'Oild eUO!lg lt 
lo c·ov1·r· ~ltiptlll'llt"' tnutlt• h,v wlroh·~nll• dl'ltg~ists under S<'ctlou-. 
:!·WI -e a 111 ( 2-HH-tl fur· the provision is "No shiprucnt hillccl iu 
,, bole cr iu pm·t m1 intoxicating liqnor shall be delivered to tlt1• 
consignee," etc., aud to hold that this section did not apply to 
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-.llipllwnl!> Juutl•· h.' th1• \\ huft .. ;tdt• dru!!gi~t under thl' ntht•J' sc•l'
li!Jn.., n·l't•n·t•d 111 would rP•Jllit·t• the• rc•u cling in to this '>l'c·tion of 
au t'\t'PJIIiun not round tlwn·in, and, in ,·icw of th ic; -.ituation 
;:Uti 1111• fu r•(h('r Jll'()\'i'>iOJJ or IIlii' S(H( Uft• that l'l'qlliri'S Sfll ~ llt t•:

I'"J.!IIhtl in:: 1 lw ,alt· nnd t ranSJIIll'tnt iou of intoxicatin!! li'(Wll':-. to he 
•·c•ll'l t·u .. d sl l'it·tly und in stt<·h a 1111111111'1' <Is to prc,·rnt ent<;ions, I 
IIIII IIJ' lht• opilli<lll l hllt ,\'OUI' qllt'' ti Cl ll should he ansWl'l'l'll i11 lllf· 
a fl'i 1'11111 t i n• 

l 11111 llllllw l'izt'!l to su~· thut till' nttornC'y !!eneral cOIH'tll'!oo in th ili 
' i,.,, al I holl!!h. th lwt·c•tofc~t·p s tat eel, t lw q uestiou is not en t ircly 
I'Jl'C I' rom doubt. 

( '. A. HonnJNS, A ss 't . ltt'y Gru'l. 

Tu\\ N~ IIJP OF~·•c~:s .-No nominution should be <leclareu wht•t·e cnu
didnt c• has not l'E'<'civNl G votN1 a11tl wht>re total vote cloN-l not 
('qllul !i JlC' I' CC'nt or volt> fo1· govrrnor. In case of ti(', dt'I<'
J.!II tt>s sPic'<·tc•d h,r hoard of c•a uvnssl' t'S or judges of c lcl'tJOn. 
rr dntwin~ cannot ht• had. t>ttc·h delegate may sit and cas: 
one-half votC' in <'011 V<'nt irm. 

June 16, 1916. 

E .• \. l'ltOWJ.l--\', ( '01111(,11 Atfon/(y, c:r·eeufield. Iowa. 

T> r.\R Sm: W ith N'ft'n'n<•(' to the qn<>Stion~ propoundct.l by you 
nver tlw tt•l.-phont> will say thnt T lu\\'c:- gin•n the mattPr ROlli(' in
w-.tiJ,!ntion and Hill of the opinion thM in the <'ase of candidates 
!M towuship tlff it· e--; no nomination should he declared to have h!'~n 
rua<lP wh1•rl• t lw candidate hn ... not recch·cd five vote~ autl whcr(' 
I he total \'OI<• l'rN•ivcd hy him llo("; not equal fi"e pet· t'ent or tlw 
\·ott•s cast in his township for !.!Ovcrnor on the party ticket with 
\1 hich h<• ufTil inh"S . 't'e s('Ction 10R7-u19. 

'With t·Pft•t·C' III't' to the Nh<'s whPrc tht'rP were tie votE''> for anr 
niTic<' m· fm· tl<•I (•J!8 It'S th(' til' 'lhoulcl hn\'(~ bet>n forthwith dt'te;._ 
mi nrd h,v tht' hnnr·<l of cnnvab.Scrs or the judges of election. n!l 
the case mny h<'. See section 1087-n24. 

In tlw <'IlK<• of cl,•lt•ga trs to. th<• conn t,v con ve ntion th<' ti l' sllonl d 
l.u\'(' IH'l'll dl'll\\' 11 otr hy tllf' 1'11'1'1 iun jlld)t('S. H oW<'VPI', r IIIli of 
l~lt' opinio11 lllal by ll11· t'IIIIKf'lll n l' till' t•Ollll·. tin~t rlc•)pgult•s llu• 

llt' 11111.drl ht• di'H\1'11 oil' ut 1111." lillll' hl'l'cwt• the tinu• tht·v ll l 't ' n·

•tui r·t•d lo lllt't•t IIJHI 1111 nuwwll'tl Ct'T't ificut<> l'cturnecl to tl;c COHill\' 
:lllt.litor· i11 timr for· him to muke his t'C' tur us to the county r•onvt•r; . 
tion. If il i not tleemed of ~uft'i l·icnt importance to ~eeonvene 

tlw ·!ml~tc of <>lf'<·tiuu fo1· tlw pnrpos.• of thi-, th'awin~. then. Ill 

my J udsnnent. each ol' tlw th•lt•R"ah•s \\ould ht• t•ntJtlt'tl to sit m 
the county <:onn•ntion anti Nl..,l n hnlf \'Oil• lhcn•in. 

"• ith reference to ..''OUI' thu·d qm•stion l't•lntill,!! to the shoot inv 
of fbh will say thnt . N•tion 2:l40. 'illJlJli<'Hh'lltul -.upplt•rneut. pr;_ 
\Nlt'i the taking- of fish h,,. llll." 111enns unh•:s hy honk and line 
with l'l.'rlai n exe<.>pticms tht•J'I'in t'llllllll'l'att•d. 111111 1' t hink this would 
Ia suffic il'nt to prohibit tlw .... hootin.!! of li'>h. 

( '. A. Rossr~:-: • • lss't . llt'y Gelt'l. 

I '\"'I'OXIC.\1'L'\'G LtQUOHs.- lf t•ontniut>d in hox with other drugs and 
shipped by a wholesale druggist, hox need not be labeled if 
alllount of liquo1·s is st•t out in hill of ludin~. 

J1111e 16, 1916. 

Tm: C JJJC.\OO, RocK 1 ~1~\ND & P\CIFIC Rv. ( 'o., I>Ps 1\l ninrs, Iowa. 

OF;NTLEM.EN: Rrplying to yours of the l flth ini-tnnt will sa" 
that wh ile the ttuestion Wll'l directly invol\'l'd in youl' former i~
qu ir·.v yE' t I will say that tho holdin~ of this dcpurtt.ncnt hereto
for·e made has been to th<' <'fTect that whrt'(> the package contruns 
int oxit•ating liquors only. lh<'n the box must he markrd to show 
IIH' contents. as required by section 2421 or the code, C\'en though 
the shipment be 111ade b~· a wholesale drttJ.{J . .rist. 

ll owever, where the liquors -.hipped hy wholemtle d r uggists are 
cuutained in the same box or package with othe1· druj?S, as per
nrith·d by section 2401 -c, supplc:-ment to tlw todc. Hll:l, then the 
box nt'c>d not hP labPled provided the kind nnd amunnt of the 
I iquors contained in tllP shipmc•nt a1·e S<'t ou t in the bill of lading. 
us provided in the same ection. 

C. A. HosstN:-<, ,h.~'t ~1ft 'y Ocn'l. 

DEJ,EG.\ TES TO VARIOUS CON\'ENTlONS--F UNC'I'IONS OF.-F'ail urc to 

cll'l't delrgat<>S. 
.Jnuc 17, 1916. 

\\'. D. EATON, La.w lJc]' l . U .. B. & Q. tt H. ('u., Burlington , Iowa. 

I )J.: \It ~Itt: Replyiu!.!' lo you1-s of tl11· }:H h instaut addrt·,-.ed to 
the attorHey general will sny that I he functiou'l ol the delegate,.. 
which were selected at. tbe Apt·il pt'£>:;identilll prefcreuee primary 
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were fully performed when they met i~ co11nty convent~on and 
selected the d elegates to the Cedar Rnp1ds state convention and 
they have nothing whatever to c.lo with the convention to be held 

July 1st. 
Any precinct which failed to elect dele~ates to the count~ co?-

\Ontiou at the June primary must go Without r epresentatJon m 
h UCb convention. Dealing with the rouuty conventions to be helll 
,J uly 1st, section 1087 -n25, supplement to the code, 1913, pro

vides as follows: 

· 'Baid cou nty convention shall be composcc.l of delegates 
clt•ctcd at the 1a<~t preceding primary election.'' 

:aid scctiou further specifically provides the manner or their 

clt-'<:tion, stating: 

• • That the delegates or a majority thereof, or when dele
gates representing a. majority of the preci1tets thus elected shall 
hnve assembled in the county convention at the time herein 
prescribed and at the county seat, the convention shall be 
called to order by the chairman of the county central com

mittee!' 

and also 

" If any precinct shaH not be fully represented the dele
Kates present from such precinct shall cast the full vote but 

there shall be no proxie.c;. '' 

No method is provided for filling the vacancy in the office of 
uelegate to the cot1oty convention. 

a. A. ROBBIN!, A.ss't AWy GeJ~'l. 

Er--ECTIONs--ABSENT VOTER r,.Aw.-Doe~ not apply to school elec

tions. 
Jnnc 17, l!H6. 

ORAN J.J. AsnY, Ca.slr icr, Tire fi'armers Bank, King-ston, Iowa. 

Dmr~ Sm: Yours or the J Oth instant oddt'Ps.<~ccl to th<> n ttornf'y 

l!l'lll'J'U I was refl•rred lo IUe for reply. 
'l'hc nbscul votl't· 's luw wonl<l raol, iu wy judguwut, uppl.~ lo 11 

!"pedal school election. While the first section of the law pr·o
"ides that where the volct· is to be absent from the county in 
which he is a qualified elector on the day of holding any general, 

OPt '\10~~ A~J) I.F.TTrm~ :!11 

~ p•·<·ial . pritnar.'·· •·nll llly. t• it~· nt· In\\ n t•lt•t•tinn. Ill' IIIII.\" 'niP at 
-• u·h rlrl'tinn n-. lwt·Pinnflc•t· JH'O\ idNl. ~·pi i11 1111• ll i'Xl I'PI'fin11 . 
"hi••h pro\"id~ fm· npplitalinu fnt• hallot. 11 j, rt>t•itnl thnl the ap· 
plirnticm is to lw mnth• to thl' ro11nt.' auditm·, nr tht' <·lt•rk o( the 
<·ity or town, ns the caso may bo, and as n<.'ither of these officers 
would have anythin~ to clo with th<' school t!l<'c tion it WR.'\ r,·idrnt
ly not the intention of I hi.' l('gisla tnrr that the ahsl.'nt voter's law 
shonld apply to s<•hool elections. 

C .. \. RosBJNi'l, Ass ' t Att'y Gcn'l. 

1'AXATION.-lndebtedness of municipal corporation ; when 5% of 
the actual value and when 1 Y! 'fr. 

C. "\\"'. PARKS, Tou•n Clerk, Carson, Iowa. 
June 19, 1916. 

DEA.R Sm: Rcplyin~ to yours of the l 6th instunt will say that 
no municipal corporatiou may become indebted in the agf!regate 
heyond five pcrccntum of th<.' actual value of the taxable property 
situated therein, including both real nnd pcrsonul pt·opcrty. This 
is a constitutional limitation. 

1 Iowever, the statutory limitation fixed hy section 1306-b, sup· 
plement to the code, 1913, is one and one-quarter per· centum 
o£ the actual value of the tasabl<.' property, unlt•ss by a vote of 
the people had as required by sections 1306-c and 1306-d, supple
ment to the code, 1!>13, in which event, if the affirmative vote in 
favor is a majority of all the electors voting at such election an(\ 
also equal to a majority of All the votes cast at the last preceding 
municipal election, as required hy section 1306-c, supplement to 
the code, 1913, said indebtednes.c; may exceed the one and one
quarter per centum bnt it may nt>ver cxc<•cd the five pcrceutum. 

C. A. ROBBIN~, .Ass't .itt'y Gcn!l. 

~URSERY SToCK- STATE AORICULTURAL CoLLEot:- INsPWTJON o•<. 

-State entomologist sl1ould not be paid by the state for in
spection of nursery stock produced by the state. 

June 21, 1916. 

w. rr. GEM~UL.L, Secretary, Board of Education. 

Dun Sm: Replying to yotlrS of the 20th instant, addressed to 
the attorney general, in which you call attention to lhc fAct that 
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llllll'<' or less nul'se ry st<wk i~o. pl'odtH'Cd hy thl• I ow11 Stalt: ('ullt·~t' . 

aod, a ftcr ralliug aft cutinu I o t hi' pmvisions nf Sl'l'l ion 2:i72-a·li . 
supplPrurnf to the rode, lfll:J, and to thf' fad that i t ltas hcPn tbf' 
praetil•f' or the ( 'ollrge to pa,r Ill£' insppc·tion fpr of the stnto• 

entomologist .for the iuspet'l iou of sueh uul'Sl'l'Y stock, you in
quire whether or not the usual antl ordinary charge made by the 
t;tatc entomologist resp ecting Jlursery stock o.f others should be 
paid for inspections made by llim of nm·scry stock producrd by 
the college. 

While the question is not entirely free from doubt yet in my 
judgment it should he au~wercd in the negative. Por all practical 
purposes it would alllonnt to the state's paying its O\~u inspec
lion fee to one of its own officers from its own pocket. Rather than 
udopt the otber"view I would be inclined to the couc lns ion that the 
provrs rons punishing the sale of u ninspected nursery stook would 
not apply to nursery stock produced by the stale. 

C. A. RoBBINs, .A.ss't Att'y Ge1~'l. 

B O.o\RD OF CoNTRotr---Jurisdil.'tion of, as to discha rge of patients 
from insane hospitals. 

June 21, 1916. 

ITONORAI:JLE BOARD OF CONTROL OF STA'l'E l NS'l'ITUTIONS. 

GEN'l'LEMEN: I n yours of the 16th instant, addressed to the at
torney general, you p ropom1d the following queslious: 

" 1. Has the board of control , on the advice of the superin
tendents of the hospitals for tbe insane, the legal authority to 
discharge an inmate from thP institution 1 a.c:: improved' a nd 
thereby rt>lieve the state for all time from having jurisdiction 
over the patient without another commitment 7 

11 2. Supposi ug the patient bad been discharged from the 
institution under the circumstances as set out above the dis-

' charge r eading 1 discharged as impr oved', would that relieve 
the hospital from having j urisdiction over the patient without 
a re-commitment T In other words, couJd the institution, 
through its officers, or could the board of control order the' re
turn of a patie11t 1 discharged as improved' hack to the institu
tion' 

21 :: 

" :i. lla , lito• hn:trd or l'llllll'ol . .... ""lilt' :-llpt •t' illto •wll'llb .. r 
the ho"IHia l:- l'nr llw iusanP ha\1' !Itt· ril.!'hl, undo•J' tlw Jill\ , In 

tlo tnun• thnn In cli:-r•ltnn.:f' lh<' pati t•nt ... 01' parnl1• thf' lll ?" 

E~ch of lht'IW •tlH~slinns should hr nnswct·ed in lbc negative. 

Your l'ou t·th qnrstion is: 

" \Viii lht' wot·d • itH lH'OYed · ot· ·cu r·pJ · ndd llll,Y plll·lit•ulnt• 
status to the> pati<•ut, more thuu he would ha\'f.' if he wct·c 
me r·ely disch~u·g<'d ot· paroled f · • 

In my judgment. tbe ctischnrge of u patient .. as improved · ' is un 
authori7.cd by tlt<' law and. pt>rhaps, would only amount to a parole, 
or· to placing tht• pat ient with r·elatin~s. ns provicletl fo r· in the last 
part of section 228 of the code. Uowcvcl', in my ,judgment, there is 
a wide difference between a discharge 1

' as cured '' and one dis
charged "as incurable". The first part o( section 2288 of the code 
provides : 

11 
Auy patient who is cured shall be immediately discharged 

by the superintendent, who shall fut·nisb him with a certifica te 
to that effect, nud fol'\\'lll'd a copy thereoC at once to the clerk 
of the district court of the county fr om which the patient was 
committ l•tl, and he shall t't'eord the same ut length in the insane 
record in connection \\;th the record of commitment. ~uch 
record shall be prima facie evidence of the rec(liJenJ qf such 
person, and 1·estore him to all his civil rights.' ' 

Sect ion 2289 r·elatcs to the discharge of incurables and reads ns 
follows: 

n The board of trustees shall order the discharge or removal 
from tbc hospital of incurable and har·mless patients whenever 
it is neces.o;;al'Y to make room for recen t ('ll.'~es. I n the interim 
betwetou the meetings of the boa1·d. the supc' rintendent in con
nection wit h two trustees, shall po~St'S."' and t>Xercisc the same 
power.'' 

Section 2290, wh ich has some bearing on the matter, is as fol
lows: 

" When patients a re discharged f t·om the hospital by the 
authorities thereof without application therefor, notice of the 
order of discharge shaH a t once be sent. to the commissioners 
of the county where they belong, and the commissioners shall 
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rorthwith I'AIH;(' lhl'lll to hi' I''IIIHq•cJ, Aile] •hHll at 0111'1' prO\•ic]t• 
ror ~lwir t•Ar• in Hli' t•fUIIlt~ ""'in t1fhl•r , .• 1 .... '"-. unlf\'S-. ... urh pa· 
I i••ut' art• dis<'ltntl(t•cl n• ••ur<·•l. 

C. A. RollllP<~, As&'t Att'y Gcn'l. 

St·t'IJIIXT>.,m 'T <>t· Pt"Rl.t~ hqRtTTto:. .-Rit.rht to publi~h pam· 
phlt·ts or hullrl ;,,, 

July 7, 1916. 

Hox . .\. M. J>I.Y<JI:, suwri11t• 11tlr"t of l'~tblu: hulructiqn, 

Dtaa StR: R~J>lyin~.r In youn. of th • Gth instant addres•ed to the 
nttornty general will "'Y with ~ft•n-nc~ to th~ following pro,·ision 
fouud in '•<·tion 2627-t•, 'Ui>Jih•mo·ut to the eode, 1!)13: 

"The ~UJII'rintendrnt of 1>uhlio• in•truetion shall ha,·e gen· 
trnl ~Ufl<'n·ision RJHI o•ontrol owr tht• rural, !trAded and high 
schools o( the xtutr . . H 8hall h<' his duty: 

"2. 'l'o Bli~Kt'st, throu11h puhlir tuldres.~c~, pamphlets, bulle· 
tinq, and hy meetinj(S and eon(r~nc~ with s•·hool officers, 
teachers, parenta, and tho public generally, such changes and 
improvement~~ 811 he may think dcsirabh•, and may publish and 
distributl• sueh virwA nuol inrm·mntion n~ ht• may deem im
portant. 

"G. 'l'o puhliKh nnd diNtrihnto• from time to time leaflets and 
cireulars ~lalivo lo such dnyfl and occasions as he may deem 
worthy or apro·ial nh•t•r\'91Jr~ in the publie ~rhools ... 

lhnt in my jud~nncnt tht• puhlio•utiuu of n voluwP containing 100 
pages, approximately, would not be such a publieation as would be 
within thr meaning of tht• tt·rm "il•allet '' or "eireular", as re
ferrt·d lo in auh-di\·i~ion 2 of tht• ~··ction ah .. w <tnot<~l Wehster 
dPfineq "pamphlt·t" AR followo: 

"A amall book COIUii•tina o! a lew sheets of printed paper 
stitehcd togl'llu r, oftt•n with 11 paprr "'"·er. hut not bound; a 
~hort ~r or wrilten oli""n .. inn, thually on a subjl'l't or cur
rent inten st." 

De aloo d..tlnta "bullttin" as Collo"" 
"Any puhlit notirt• or annnunrrmrnt, e,)'lt'<'inll~· of news re

ctntly m:eiv!'d. 
".\ JWriodical puhlie11tio>n, rAI~iAII~- one rontaining the pro

reedings or a IIO<'irty." 

OI'I~JO:o;S AXD J..ETTERS 2t6 

11 vould hordh ht• daiua'(! th11t the book would full within th~ 
t~rm. ''lt•olkl" ;,r "cil'\'ttlur" ~~~made II!>~ of in ,ub..Ji,i,ion G or 
the oamo• M'(•tiou. l!o11~ver, •ub-di,·ision :! of said M.>ction pro,·idcs 
that the superintendent of public instruction may'' pubUsh and dis. 
tribute such t'i• tfl a1•<i inf•lrntaiWII as he may deem important." 
Thi, •·hill"' 11 ould ,., itlt·ntl) Itt• ltrNHl ~nout.rb to authori7.e the matter 
tl~i~, if, w1thin tht• wund discretion of the ,uperintentlent of 
publi~ im.tnl!'tion, tlw nuttll•r d•·-ircd eannot be emhmo·ed within a 
'mallrr romp&'-•, alltl. in m~· judgment. the '18tue mi!!ht lit' properly 
pul•h-ht·tl with tlte eon,t·nt or thl' rx,.•uti,·c eouneil undt•r the super
' i'inn or the cl(t(•unu-nt editor provitlNI fnr b~· ,..._.tion 11-14-j. sup
pleuJcntal 'upplt·meut, 1!!15. 

c. A. RoBBINS, Au'l Att'y G~'l. 

:>IIOot\TOKY Htru". - l'rot<'t'tion 111'. ('oultl lw ,hiiiPed into this state 
in intt•r;tah• emnm<'t't'l' if import('(( into t:. S. bl'fore piiJ!llage of 

bt't•tion :!:;GJ-k, tiUJlpl~m~nt to the eod~, 1913. 
July 24, 1916. 

Sru:ou. l3Ro~ .• Chicago, Ill. 

Ot,i'TI,tan;J> : Jleplying to yours o£ the 21st instant relative to 
the effl'et of our Klntutc Cor tbc protcetion of mi~-trntory birds, will 
sny thnt section 2f>G:I-k, supplement to the code, 1913, provides 811 

follows: 

"1'hnt no person >hall, within the state or Iowa, kill or catch, 
or hov<' in his or ht•r JI(N;('.~>~ion, lh,;ng or dead, any wild bird 
ollt<'r than a f.ttiiiiP hird. or purehru.e, offer or expose for sale, 
trntt~11nrt nr ijhip within or withc.ut the state, any such wild 
hire! afh·r it has IJC·t•n kill~cl or •·aught, except a~ permitted by 
thi• llt'l. l\o part or the plumauc. !>kin. or body or any bird 
!11'\>lt,.•h'<l by thi~ ~c-etion ,ball be M>ld or had in Pll"'l<'>llion for 
'"If, irr•·•pec·tiw of whether <aid bird wa.' captured or killed 
within or \\itbout thc sta!t·. For the purpo<e of this a~t the 
following ouly ~hall 1 ... cOJt•i<lcr•-d game birds: 'l'he AnatidaP, 
t"'UUuwuh kiln\\ 11 H"C '4\\.Ul"'. j(l't''\4.', braut auul ri\·~r antl i!tf'lt 

thll"kK; ;lu• JiuJiit.IHt', t'OIIIIIlUill.\' kii0\\11 U"\ tuiloJ, I'UfJh, IUUt)• 

ht·n~ uu<l j:lllliuult'K: tlw [,ioui~olll~. tomutuuly ku<>wn u. shore 
hin],, plo,·cl'll, 'lorf bini~, ~nipe, \\OO<kOCk, sandpiptl'll, tatlel'll, 
and curle11~; the Oallinae. rommonly knowu as wild turkeys, 



::r. 

11r,,11.,. •• pra1ru• t•hi<·ken•. ph1•8SdUt•. purtrocll:t'~. 11ul (!Uail. All 
fltloc•r , 1,....1,, .. r ,.jJd birds. o·itho•r rP..ulo•ut hr tnil!ratory, &ball 
I~ ""'"'lel"'\l UOll•l!llffi<' bird"-" 

In '"·' j uds.wwnt . tht" ...am~ \\oultl uut tt1Jof'rd1f' tn pn•\'t-nt the: im· 

1 .. ,rt•tUuu uu ,, 1ha ... l"tlatf> in inh'r,fatt• t"(Hruw•n·•• .,r phun.llt:t: .-bitb 
lt••l ,.1,..,11h ' ••·u iiiiiK.rto•l into lho• l ' uno.l Stut"' awl "a' nn erti~le 
of lrjfit1111~11• t'OIIIIIIN\~ in S01111' of till' nthrr •tftto'!< or t ho• l'oioo at 
1111' IIIII! thil'li iU'I \\t•llt iuto t•fft-fl't. 

1\JC Ill \dw111t'r ur IIOithi., Hl'l \\ GIIId UJit'l'illt• 1H ltrl'\''111 till' t.lt•nif.·r 

111 tlli.~ •tult• frc~u• huyiug, haviug in llh~M·IV'iull w· I':C I'~'"ifiJt tlw same 
rur· Klllt• IIIUY ht· il qtH•Niion t,( SOIIIl' dnuht uud. ul' t'flllrlw, 1 hiH tl<~ l)8ft· 
lllf'HI \\flUid IIOl WHIII 10 US.'mnte th(t ft''IHHI"ibiltty ur tUlyiug i11 Od· 

V.IU'I' lhllt !Ill' lli"'\' isions of this I~" lu tl1i• t•fTt••t 01'\' lllll'<l!ISUIU· 

tiona!. 
C. A. ll0861N~ • • 111'1 Alt'y OtH'l. 

(,\loull ( 'uWIII,.._I.,,f.L-DistiL<SiOo Ill til (11,\' 1111'111 nr Wljtl'l when 
emplo)N> ill diM'hal'f(ed or quill. 

J uly 2!1, 1916. 
A. (,, I'RII K. ( 'fttHJIIi&lriontr of TAbor. 

I> F. II< HIR : llo•p(yinJ( tO yours of th~ 2;>111 illllll\llt, OK lei your first 
in11uiry, whi••h r.•Ads us follows: 

'' 1. l ' nn 1\ woge earn~r <tlliltin~: 11 jult lh•u1111111 hiM wng('S in 

Cull to .tnl~, or co u such wiiJ(e• h~ h•l(ully withho•lll uutil the 
next nearest pay day f" 

will IIA) thAt unl..,... tbe!'l' is a L'<IUtrHet lwl"et'll llw t•ooployer and 
tb~ "&1(1' nn1rr tlxin~r a time. or tinll'l'. "hrn thl' wagt>s are to be 
I>Aiol, tht'll a "111ft' earner quitting a joh woulol ll<' ~ntitlffi tn bis 
l\agt'S Ill rull tn tl81t". IIOWe\Pr , if h) tit~ lt'MII. nf lhf' t'OIIttatl o ( 

tllliiiO) mrnl, or , 1f it is thew tom or thr Nnplo)tr to pay at staWd 
JK'riiNill durllllf the month, end this o•u.,tom 111 kno"n 10 the employH! 

•nd it• t t>nuo .-mrd to by him. tht·n tlw \\Aifl' eftnltr quitrio~ • 
j oh \\OIIhl IIIII l>t• t•ntitlwl to bis \\Ail";, 1111111 ~lll·h pay till~' rolls 
atroumJ. Tin,. atU'i\h'r i~ a sutrif'if'u1 rua...nt•r tn your M:O.C•tmfl inqniry 
nlll(), whio•h r.•tlll• '"' fulluw•: 

'':.!. It tho• wu~l'l< uf n wng~ Nll'nt•r upn11 hi• •tnillinJC 11 joh 
1'1111 h~ wit hh1•l•l until next nrar~"<l 1111,'' .tn,v, dfl<'lt Aneh rule 
1111'1111 thAI ~<Hge~ eRn bl' withhrl.t unlit lht• dRy when such 

\\ ot .:· .. \t.PH I.J t•HIIIf t lth l tlll l t t '"' I ~~ ~•••ttl ul o\11 t'll'l''"~' r "1 ... .-.~ 
th• \\AC• • -. rn- r r •'llht iU' 111 ln ..... t ' It• ' I nt "''' .tlln ,, hnu 

, .. t.tfth,lu"" '''' ··u .. t tlfH u t I'·•~ 1111: t•H tlu _-. lth t•t t h·· flhltllh .. ,n 
" .. :.:, ... , ... m '"-..1 h• tht· li"' .. r ' '•·· u•untl• 111 "h~t·h lljl \ uh·ut ,, 
mH.th· t 'au Ul•Uh"~ •·•ntt'\l 1"4·1••·•·u lit•· l ... t dlltl :!\lth. Hr Jll~ 
olaf. I•• \\Jthheltl UIJIJI lh•• :!lith n f tho• •llfff'\'<lolll!' tnllntb , .. 

\"uur thinl fiUt~linn l"f"lul .. 

" 3. ('an nu.' 1\&Kt·• •·sro~t••l lw lo•11AII~· \\ithhtiJ until ,....m~ 

fulnN' day wlu-•n t·tupluy•• i"' tlh-dtnrKt•d nr lttitl ntft" 

1~hiM ,1,uostion should lw unK\\'''''''" iu tilt' th·~uth··· · llow(•vt!r, ir 
tht• ~uit j .. tm,Pt.l upou ft enul rnd ltl rt••••Wt'r thf> wog('s,, und. uuder 
IIW tJ•rouo nf the ~lllf'IO~'IJWIII , tht•,\ ltrt' Hill ohll• Ulllil A later tlfti P, 

then thr >~Iii would f•il . hut thl' •nil •lwulol 11\tho•r be hmusrht tor 
olama~ ..... for hi'I'R4'h of tho• 1'1\lltrM!'I Rlltl the lllt'a,Ort' of d81118!11"1 

would be the ... a~re~ ean1ffi up In th~ timl' or disehaf1!". ~ 

/iotWON 1'6. IAHgAI•"· I:Jll ('al .. :1'.!(1; 71 Pa(. m: ;; L R 
.\. ( ~. S •• !')79, Anti '"IH'\'1811~ lhP n411~ AI ~. 

~ aloo the note appt>ndt'tl 10 

Jlo~Parla~te 1'6. AllaH l'friftr ('Armil'nl ('o., 2$ (,, R. A. ( ~. 
S.) . 314. 

Your fourth 'luestion i~: 

'' 4. If in uuy or 1111 or uhovt• CAKI.'Ii II'R!(t'8 rnunot be withhl'lll 
srter ~ervice ceiiJ!e8, whnl mrnuH o•nn <•mploy<'il follow to prr.tect 
their interl'6t when workill!l ror ··mploy•r. 

(a) When work is done hy fOn traet on public work. 
(b) When Jone hy t•outrHCI 1111 pri\ftt~ "urk. 
( ~) Wh~n doni' on prheto• work auol not nudPr tnntrart. " 

Wllf'n otuiuint: a job nr on IK'I!II: di-cha,.....l lwt..-l'en pa) da)s. 

thr rmplo~" .iJloultl. if ""''"il•l•. •·hlftlll • Ill'"' ........ m~lll or his •m· 
plo>" to p&~· at on~!'. Wh!'rr thr '11&11•"' .,... tlur or whe~ thrre 
hu ~II a JtpGSil by th• 1'111plo)rr, thrn lh• fflllrts al'1' Opt'll for 

the recoven· or allll\lmB dUI'. In addition to thia. where tbl' worlt i• 
olonr unde; cont1'11CI or private work upon any ilopro,·ement , tho 

laho,...r would be entitled to a lien hy o•Oilllllying whh the m('(:bouics 
llrn law. und where the work ia hy <•nnlrML on public work, uotieo 
of the exi81cnee of the clnim to thl' u•unici pnlity for which the work 
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i-, lu•in~: dont• II~ IWII~ r·t• ... ul t-, i11 t h .. t·briutant '~> lll'ill!! pr·nfN·ft·d. 
\\' hf' n • t hP wnrk j., nut tllltl•·r· •·n111 r.ll't and nn priYat•• ;H't'll lllll. :-I ill 
the <'1aim ic; prl'fPrr cd in ra.c;(' o( au atla.chrncnt for r eceivership. 

C. A. RoBBJNl-', Ass't Ait'y Gcn'l. 

BcHRn or St 'l'l.ll\ 1 :-.ort~. 1<: 111 it I I'll tu pc•r t.l it' Ill a till rni1Ntgr whe n 
s.•lpc·tNI a!> a c•cllnmillt'c> awl instructed to visit CE'rtain specific 
plat·t'"! and for· thr pn r·pn-,c• nf making spN·ifi<• invrsti!!ation. 

August :1, HH6. 

Ut::ouo~:: A. WJJ.-"'N', Couuty Af loruty, Drs i\Ioines. Iowa. 

lh~n Sm: R t•plyi llg to yotii'S o r the lsi instant atldJ'('RSCd to the 
attor·ncy gcnrr·al, in which you <•all attention to the faC'I. that it is 
JH'oposetl by the su p (•rvisors of yotll' cou nty to take a juukcting tt·ip 
witl1 the Urcat Pr Drs Moin<'S ('ornmilter J'or the pUI'pose o£ invcsti
gatiug thr constr·uction or roods und in which you inquire as to 
whc•thcr or not, u11der the holding of this department, they would 
I.Je cntit1c<l to pt>r diem ot· mileage \\ h ilc so engaged, wil1 say this 
depu1·hnent has rtt•ve t· Juul OC<'Il'>ion to pass upon the exact question. 
This departmr nt has heretofore hel d that members of the hoard or 
supt•rviscrs arr not rnt itlcd to per· di<·m or mile~e in nttE>nding 
State l'OIIVt'llliOilS nf the hOt~I'<J O( SUpt•rvisors. aDU has HISO IJcJd 
that tlw boar·d or snprt·visors should hr allowed. for c•omrnitt('r 
wot·k, their prr dic•m and rnileagr fcH' time spent in \'icwing other 
<·ourthousrs "ht.>u thE> propo~itiou is pond ing in their own county to 
t•ret·t a com·thousr. Thr mil<•ugt•. IHn\r,·t•r. 1-hottld coYt'r all expC'nst.>s 
asido from th e JH' r clit•m. The unthorit,r for· tlw latt<'r hohliug being 
found in sf.'ction 469 . snpplc•nwut to thr c·odc. 191:t which provid<'s. 

"The mrmbct'l:l of the hoard or supet'\'lSOI'S shall I'<'C'Ci\'e four· 
dollar'S pPr dny N\ch for N\t•h dny netunJJy in scs.<;ion, und four 
dollars p l'r day ex:t·l usi\•c of mileage when not in srssion hut 
employctl ou committee st•r·vi!'c, aud five cents for· C'vc•r·y uriiP 

travclcu in ~oing to ancl fr·om the t·eg-nlar, special n11d ad
journed ses.qiorrs thereof and in going to and from thl" pial'<' of 
per(ormin~ committee servi<'e.'' 

I am o( the opinion that this same Rertio11 would authorize th<' 
payment of per· diem and milraj!e where one or more mrmbcr,. of 
the board of su prrvic;ors had hcC'u, by resolution of the board. <;e-

21!1 

lt•cteJ as a (·omrniltr•· \\it !I instr·u\'tiou .. to 'it.it c~rtn in spcciti•· 
pluccs for tht· purpc~w ol' llutkin!! t'l' r tniu '-IW~·ilh· inH" tigationt. iu 
any matter· in \\ hil'h the• c·ounl,\ j, Jllh•rt•,t•••l, JIT'm·idt•cl the excur .. ion 
be con fi ned "ithin n t't'lhOJJIIhh• ll•r'l'i tnr·y 1 un:-.idt•ring the subject to 
be investigalt'd. 

U owewr·, t hiH C'pin inn ~oohould not lw t'llll'>t r·ued to 1•it her nuthorizr 
a j n nketin!! tri p l'nr pt .. nsun• or I•> authn i'<' men• mNnlwr:; of tht.:' 
boat·d to makr tht• ill\'('~lil!alullt thnn "' n·~t.,onahl~· rwct'~'lary m· tn 
authorize trll\'('lill{! Of Ullt1llt' tli'>lllriiT•, I I', in fncl. any ill \'CslitW· 
tion that is not t'ntir·r]y wm·r·antt·cl uttdt•r· tht' l'i r·cumstanre" of ttw 
ease and in view or flll\11'1' WOI'k to ill• pi'J'I'ol'tll('tl hy said board in 
your own county. 

C. A. R oBDJN!';, .iss't Att'y Gen'l. 

FwG.- Desecmliou or. 
August 4-, 1916. 

W. E. 1Itu.Eit, .1ttor11ry, Dt•s Moiut>s, Iowa . 

DEAR SIR: 'ince writiug my h•tlt·r· w·kno\\ lt·d~iug receipt o\ 
vours of the 21st ultimo r!'1ntin• to thc> usc of the shtN and strip<'s 
hy the .American Exprrss company will 'lll,\' that T luw<' consnltE'd 
Funk & W~nell 's Dictionary. 1916 C<lition (thr-ee years latl'r 
than tlle edition to which you r ef<'r ). l'ndcr the llNHlings, "En. 
sign," "Standard." and "Colors" I fi nd the following: 

EXSIGN: A distinguishing flug Ill' bauner ; especially a nu· 
tiooal standard or naval f1nl[, or· tht.' t•ol<ll': .. of a regiment. 

The ensign of the L'uil<'d Stutc•s. both ruilitary and naval. 
is the starli ancl s tripes. Tht• Amrr·i t·un yacht ensign is 
marked by a ron I u11cl1ol' in 1 ht• t'lllrtoll . 

ST ANDAR]): A flog, rn'>i~n, ot· hunrwr. cousidel'cd n.o; thP dis
tinctive emblem of n ~CJ\'t·r·Jirnt•n t , body ul' mt.!n, or spc1·ial 
cause or movement. 

COI;OR8: 'l'ht• ofl'icinl flag or lings t•ut•rit•d hy u tnilitary hody, 
regiment or warship; a cl<•Hi .f.(r1111('d orw or th('st>; the na-

tional flag. · 

r wso t•ull \Ollr' ltlh•utillll tu tlrt• l'nt·t that I hll\'1' di~·O\'l'I'Cd thnt 
our :stulult>, ,;, whit·h [ hun• aln'utly culh•tl ~·nu r· uttc•ution, is 11 vcr· 
lJatim <] u plical c of t hr ~t·hmsku stu I llh' I'Oillit l'lii'U h,v the supr·f•lllt' 
court of ~cbra kn in the case of Jla/t(l' ''·'~· ''clmr.~l.n, 74 Neh., 757. 
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whi<·h Nlsc wcut on appeal to thr Supreme Court of the United 
State. and \\' ll'i hdd constitutioual in llaltcr t•s. l'.,:ebraska, 205 U. 
s .. 3-t. 

It would M:ern that tht• purpose or this statu te wns not only to 
prcn•ut tlw ww of thE' flng nr picltn·c., or rrpresPntations thrrcof in 
conn<•c·tion with thC' ad\'rrtising of mrrchand ise or any othrr· line of 
businrss but also to JH't>\'cnt 1 he usc of fractious, so to speak, of any 
such flag. color· or· rnsig11, for·. 11s wu" t·itrtl iu ~·our· letter·, tht• pro
hibition is n~ain~-;t thE' ll"l' nf nnyth inl! purportinJ.! to hf' t•i thrr the 
flag, shllldnr·d, color or rnsign of thr l'uitcd State. of Anwr·ic•n. "or 
a picturt> or· rl'J>t't'S!'ntation of f'ithe r thereof, upon whit·h shall he 
shown lhl' tolorN. thr stars, and th<' str·i pes, in ally number ol either 
th err of." 

T n virw of the cxpr!'ss desir·e of your· company to, at nil times, 
ke<'p within the h•tler of thC' law, IUtd. in view of you r· fr•anknesR in 
dC'nling with this pnrticn lm· tuutt<'r', I frlt it my duty to cnll your 
Attention to tht'se anlhoritiE's, although I am not at this titnr pr<'
pared to say what, ii any, action will be taken by this department 
in the matter. 

C. A. RoBBINS, Ass't Att'y Gen 1l. 

FLAos.-On school buildi ng~; in per·mis..,ible weather. yet no law al> 
to its hein~ taken down in inclement weather. 

August 5, 1916. 

~[R. W1o1. .JottN!--ON, Atlel. Iowa. 

DEAR l:>IR: 

the Adjutant 
wi IL RI\.Y that 

v ides: 

Replying to yours of the l st instant addre!o..-sed to 
Gener·al. and by him r·<'ferrPd to this depnr·tmcnl, 
sect ion 2804-u, liltpplclltl'lll to t hf' COdf'. J!)l ;{, pl'<r 

. 
" 'l'hol it shtl ll he lht' duty of lltf' boat·d of dit·t•(·tors of t•uch 

s(•houl l'lll')lor·ntiun o(' this slult• to pt·ovidt· a suit ahlt• Aa~fltAIT 
1111 Pat·h )llllllic· Sl·hool huildiu~ tuuinluitu·d utult•t· tlw uutltm·· 
ity uf Slll·lt ltnu r·<J ttl' tlit•a•c•t(IJ"( UJtcl to !JI'U\'itlt• l'lll'h 111' 'illc•h 
•whuul lluildiiiW' \\ith u suit:tl1lt· flu!!. aud suc·h fill!! , Jwll lw 
t•niwd u\'t•t· such lluiltlittl! mr all days \\'ha•u wt·alltt•t• -;uitnltlt> 
therefor shnll prevail." 
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Section 2804·b, supplement to the code. 191;{, provides: 

.. That at the tomnwnet•merH of l'llth bchool day the teacher. 
superintendent. prirH:ipul or who~'\'l' l' h»l> the general super
' 'ision of thl' sdtool administr11tion within nuy such building. 
may arrange• for the rui-;inl! of HtWh fta~t. ns hnein pro\·ided 
for. o•er the said hnihlin~. with appropriate sen•iees, when 
weather conditions "ill pt•rmit. ut the heginniu~ of each school 
tlay .. , 

'eclion 2 0+-e, supph•ma•nt to tlw t·oclt•, l!H3, proYides: 

"That it shall be tlw duty of the custodians of all public 
buildings of the statt• of lowu to ruiSt• IIV('r such building the 
flag of the Unitecl Rtntrs of AnH'rit·a, upc.n l'llt'h S<'Cular day 
when weather conditions nre fn,•ornhl1•, und it shnll be the 
duty of any ho8l·d of pnhli<• oiTicl'l'll c·hnqted with the duty 
of providing for 1 ht' •mpplies of auy such huildinl! to p t·ovidc 
in connection with other snpl)lies fm· uny snd1 huil1ling of the 
state of lowa, n suituhh• fla~t rnr lht• pm·posrs herrin pro
Yided.'' 

It will be observed that neither of the.~> sl•ction.s pt·ovidcs for the 
taking down of tlw fluA' nt ni~ht or ut otlwr times when the 
weather· conditions nrt' unfnv11rahk ulthough it would seem that 
the first two sections qnotNl c·ontt•mplutt• thnt lhC' school flags 
should be raised daily, wh<'n tlw Wl'nth<'r' conditious will permit, 
and this. of course. would contemplatt' being tnkcn down daily, 
exct>pt where t lH' wt-atllC'r WH'l unfavorahl<'. 

ITence, J am of the opinion that. \\ hil<' it woultl lw llw proper 
thing to take down thr lla~ whl'll thl' wt>ath1·r il'l l-.Uch ~hat t~e same 
may be injured, yrt tht•r•e is 1111 lu\\ thnt would rt'qutr~ th•s. to be 
don<> and it will hnv<' to h<' huntlll'll nN•OrtlinJ,! ln tlw rlt:.ct·cbon of 
1 hose l'harged with the duty of c1 isplnying the ftag. 

G. A. HoaruNH, 1h.~'t Att'y Gw'l. 
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AUTOlfOBILES-PARKINO o~<·.-Ord inance by city legal, usc of streets 
for parking, placing of direction signs, publication o( such or
dinance, the city may by onliuance establish parking districts. 
place direction s igns, and p ublish such ordinance in the reg
ular manner . 

August 11, 1916. 

II. G. SPOONER, Tc;wn Clerk, Greenfield, I o\va. 

DEAa SIR: Replying to yours of the 8th instant, a<.ld re~ed to the 
attorney genera], and to your first question, which rends as fol
lows: 

"Can the council pass uu m·dinance stating locutious where 
automobiles can be pnr·kcd 1" 

will say that this tjuestiou should be answered in the ull'il'mative 
as it was so held by om· suprcu•c court in t he case of J.luyh vs. City 
of Des Moines, 156 N. W., 892. 

Your second qucstiou, ' ' Cau ~;trl:'ets be used for parking pur
poses T" should also be RllSWCJ'Cd iu the affirmative, pJ·ovided, how
ever, that the parking should be at the places and within the 
periods of time specified by the ot·dinance. 

Your third question, whieh reuus as follows: 

"Can the cou ncil CJ'CCt signs d irecting th<' public to 'Keep 
to lhe Right,' 011 turni n~ a.t street corners 111 

should be answer·ed in the offirmatiYe provided the same is not 
erected in such a manner aucl at snch a place as to constitute an 
obstruction in the street. 

Your fourth question, which reads as follows: 

"\Vould such an ordinuttc·r h<' lt'gaJ if rt>gu lul'ly paSI ed by 
the councilT'' 

should be auswered iu thu tdiimtative. 

Your· fifth qut.>stion, wllich J'Nttls as follows: 

•· Would suid ot·diuuuPc bl'l'Uillt· lt·~al J,y posl iug typf'wr itten 
l'Opies iu three pu blic places f" 

shoulc.l he answered iu lh<' m•gath·c, pro,·ic.lcd there il:. a newspaper 
p ublished in the town. 

Your -,ixth qur ... tinn. \\lti•·h ,.,.,.,]:..,as fnlltnh : 

.. Or, \\Oulrl it hi' tlt'•' t' '"ar.\ t o h<n•· ~•id ul'dllHilll't' pnhlil-lwrl 
in a weekly llcwspnJwr ~·· 

should be answered in the nfTirmnti''<'. 
f 1\111 enclosing lC'Ofll't I'Ontni nillJr the antomohil<' laws. 

C'. A. RoosJN:::, A.~.~·t .ltt'y (}en'l. 

:\fn,JTARY TR.u~·m•m. Prohibition of in schools; authority of school 
hoard to fnrni'lh uniform: ITays-C'hamh<>rlain bill. 

August 11. 1916. 

T1. TT. MmKEr., Suprriufrndrnl, 1<''ort Dodl!l', ]own. 

D8i\R SrR: Replying to yours of the 7th iustnnl, addt·cssed to 
the attornf'y genf'J'Rl. Hn<l to yonr first inqui•·.v, whil'h rends as fol
lows: 

"Does the Bont·d of Education have anthority to inclndc 
among the bram•bes to he taught in the high sehool 'Military 
Training' as a branch of physical edneation t '' 

will say that it is p1·ovirlcd hy section 2215-£5, suppl<'ment to the 
(•11(11'. 19l::l. 

•• It shall bt• uulnwfnl for any boc.ly of m<'n, other than the 
gnard of th is state uucl thC' troops of thf' Unitccl Stntes, to 
a!';Sociate thems('iv<'s together as a militlu·y company ot· organj
?.ation within tlw limits of this state without the written per
mission of the gow·rnor. which he may at any time revoke; 
hut this tn·o,;sion shall not prevent civic, social or benevolent 
orl!anizations ft·om W<'nring uni£orms and sworcls not in t:on
fliet with the othet· provisions of this net." 

JI enc€' it follows that yom· qut>stion must hf' llnswt>rcd in the 

negntive. 

Yom· second and thircl questions arc ns foJlowR: 

"Would the Board of Education have authority to require 
of students to provide themselves with military uniforms to 
wear while participating in this exercise t 

II Could the Board or Education require boys to take this 
military traioinl:( after four o ·clock, the timP when school 

usually closest 11 
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Tltr:..t• ::.IJuuld also ht· II II::. \I l'l'<'d in I hi' lll'g'<tl i\'t•, ;111d t'\'t•JJ I holl;.{h 
thP NHJ::.t•nt of till' )!fl\'t'l'lll•l' In till' fornliltion of a militar,,· ,.0111 . 

pauy in • hnn~>f'lion "ith tlw .;rhonl hf' granted th r :lll~\\i'l',., ::.hnu hl 
still lu• in 1111' n<'g-ati\'1'. 

I nnd!'r:;t and thP1'(' ha:-. hl't'll Sill II(' J't•t·eut lt·gisla t ion IJ,v t'oug-t·t•ss 
Cllcout·aging milita•·y tnlinin)! in r,chools, the bill hcing known as 
the Jlays-Chamberlniu Hill, ~we! my nnd<'rstanding is thut this 
hill proYitl<'s for the furnishing h,v tht• govcrnmrnt of unifor·ms 
and arms hut no ammunition. With tlw consent of the g-ov(•t·nor, 
a~ pr·ovidt•ol t'or in tile SPc•tiou abo\'l' quoted. training might h<' 
had nude•· this law, hnt f Llonht if nuy student coul(l he compc!Jccl 
to p:u·ticipatt> thcreiu. 

C. A. Rossrns, A.ss't .Att'y Gen'l. 

I N TOXICATING LtQtToRs.-. nl e of patent medicines coutaining- alco
hol by l'l'gist t'r·t'd pharmacists. 

September 5, 1916. 

CotlNTY ATTORNEY I. ('. TL\STING~, Garner. Io"·a. 

DEAR Sm: Replying to your·s of the 2d instant 1•elntive to the 
sale of a so-called medicinal arti(·lc containing aleohol,-if there 
i~-; a snffici<'nt amount of medicinal ingl'edients to destroy the dis
tinetivQ chtu·actcristic of alcohol or intoxicating liquor s~ that the 
same may not be used as an intoxicAting liqnot', it may lawfully 
be sold by rcJ?ister·ed pharmacists; on the other hand, if some 
medicinal elemt'nt.s arc addt'd . hut not s ufficient to destroy the 

di§liUrtive cBaFacterisHc of intoxicating iiquor so that it is or may 
ht- us<'u as a bt>verage. it may uot luwfnlly he ~'!old. Sce-

Statr I'S, Benso-n. lfi4 rown. !314 l:lt 315; 
JJerner t·.~. Mcffcm•y, 169 Iowa, 483; 
StateN. Laffer, 38 Iowa, 422; 
JfrNiel t•s. Horan, 153 Iowa, 630. 

An injunctive remedy is a very satisfactory way to deal with 
• mdtter of t h is kind. 1t does not give the jur y a chance to look 
ror no excuse to ac(!uit the defendant. 

GEORGE CossoN, Attontey General. 
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REGll"TR.\TJ0:-1 OP \'UTERs.-Entire 0('\\' rt•~istrntion not reqnircd 
prt'tcdin:.c gt•nerttl l'if'ct iou 1916 if til·~>t rL•gistrnt ion was only 
made for Jlt'e\'ions ell'dion .. <; in this YNll·. 

H~ptemhcr 6, 1916. 

J. W. Jo:-~Es . Vinton, Iowa. 

DEAR Sm: Complying with your reque~t I am enclosing copy 
of opinion r endct·ed H. ~fm·phy of yom c·ity, the last page of 
which has reference to the registration of vnters. 

In talking with you I learned that yo111· city was first rNittircd 
to r egister at special elections held thi' yt>ar nntl your exart IJ'H'S
t ion is whether or not an entir e new t•l"goistrA tion must l•e made 
immediAtely prior to the gt•nct·al election in the yenr 1!116 in ,·iew 
of the fact that a complC'tc registration was made in April of this 
yem· for use in a special election which, with snbsequenL concc
tions, was used at the primary election in ,June of this year. 

I am of the opinion that, in view of tbt" fact that the only 
registration tltat has been made was maclP in this, a pre . .;idential, 
year, it wonld be a substantial c·omplianec with the law aud t1tat 
no complete new registration need be made immediately prior to 
the general elpctiou in "Novemb<:'r of t11is yNII'. Of coutse. cor
rections shou ld be made nncl unreg-istcr<'d voh•rs P<'nuittcd to 
register. Tlwse virws are sustained by the t•ecrnt decision of om 
supreme court in tbe case of Younker vs. Su~ong, 156 N. W. ( [own ) 
24. 

With reference to your other question will say that there is no 
p rovision for transferring a voter's r egistration from one wanl 
to another upon his removal to a diffel'ent precinct. llowt>ver, if, 
a(tcr having registerE'd and hE'fo1·e election day, he moves to a 
new precinct, he should register in such new precinct and the r eg
istration officers in such new precinct should cPr·tify the names 
of those so registering to the registration officers in the precinct 
of his prior residence in order that his uumc rnny he stricken off 
in such former precinct, as p t·ovided hy sec·tion J 083 of the code. 

C. A. RosBJNR, .Ass't A lt 'y Gen 'l. 

lG 



226 REPORT OF ATTORNEY GE~ERAL 

WITNE8l:> FE£~.-Btuh' only liable in criminal cases where in case 
of conviction comt has ordered witnesses summoned at ex

pense of county. 

As:::ENT 'VrrKEl'-"E.".- 'l'estimony taken on preliminary hearing may 
be made usc of by state in trial. 

September 6, 1916. 

J. J. Sn..l.RPE, County Attorney, Hampton, Iowa. 

DEAR Sm : R(>plying to yours of the 5th instant will say that, 
in my j udgment, the only cases where the state will be liable for 
the witness fees ot· othct· costs incurred by the defendant in case 
of conviction arc criminal cast>s where the court has order ed the 
witnesses summOJ)Cd at the expense of the county, as provided by 
the statute. Of course, if in such case, the defendant is acquitted 
and judgment is cntc t·cd against the state for all the costs, then 
all the costs shou ld be certified. 

In liquot· injunction suits where the prosecution is successful 
the county is only liable for the costs incurred by the plaintiff un
less the judgment of the court otherwise provides. 

"With reference to your other question as to the ability of the 
state to make usc in the trial of the criminal case of the t estimony 
of an absent witn<'ss gi,rcn on preliminary hearing in the same 
case will say, in my judgment, there is no question but this may be 
done. In this <•onnection I call your attention to the case of State 
1'S. F itzgerald, 6:3 Iowa, 26 , where the testi mony of a witness 
given on a preliminary trial was admitted because of his subse
quent death and, I think, if he is beyond the reach of a subpoena 
the same rule would apply. I also call attention to the cases 
of State t·s. J(imcs, 152 Iowa, 240; State vs. Brown, 152 Iowa, 427, 
and State t'S . Conkling, 153 Iowa, 216, each of which cases t end 
to sustain this rule and in the latter case the justice of the peace 
was perm itt eel to testify when the evidence was not even taken 
down in shorthand Ol' in any other complete manner but merely 
a memoranda made by the justice containing the substance of the 
evidence. 

C. A. ROBBINS, .Ass't .Att'y Gen'l. 

OPINIO:-;S A~D LETTERS 22i 

DR-<\INAGE.-Respcctivc ri~hts and burdrns of dominant antl serv
ient estates discussed. 

GEO. E. WoLLEXnauPT, Massena, I owa. 
S<'plember 2:5. 1916. 

DEAR Sm : R eplying to yours o( the 21st in::.tant will say that, 
as a general proposition, the owner of the dominant estate may not 
disclJarge upon t he land of the servient estate at an~· g:iYen point 
an accumulation of water greater than would naturally flow across 
the line at such point by concentratin~ such flow by means of tile 
or other ditches. It would be his duty to procure, by a~'l'e<'mcnt or 
by condemnation proceedings, an outlet through the lands of the 
servient estate. 

Further than this, this department wonld not be at liberty to 
advise you. 

I would suggest that you write the state document editor, Capitol 
Building, Des ·Moines, and procure a copy of the drainage law. 

C. A. RoBBINS, A ssistant .Attorney Geucral. 

FEEs--EXPERT WIT::-:ESSEs.-Fixe<l by <'Ourt, tnking into considera
tion value o£ time employed and degree of learning or skill 
required. In no case to extccd $4.00 per day. 

September 25, 1916. 

J. W. MoNAGRA::-:, Clerk District C(nu·t, D enison, Iowa. 

DEAR Sm: Replying to yours of the 22od instant addressed 
to the attorney general, will say that the only provision for exper t 
fees is found in section 4661 of the code, which authorizes the exper t 
witnesses, called to testify only to an opinion founded on special 
study or experience in any branch of science, or to make scientific 
or professional examinations and state the result thereof, to r eceive 
additional compensation to be fixeiJ, by the court with reference to 
the value of the time employed and tho degree of learning or skill 
required, but such additional compensation shall not exceed four 
dollars per day while so employed. 

H ence it follows that even expert witnesses, so-called, would not , . 
be entitled to exp~rt fees for testimony given before an wsane com-
mission or before any tribunal except a court. 

C. A. RoeeiNs, Assistant .Attorney General. 
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ST \TE Am.- Jt'or nor·rnul in!-.titntrs st ill effective. 

Octnher 3. 1916. 

ll o~ .• \ . ~r. lh:n>F., Suprriutrndr11l of Public l nstrurfirm. 

Dl:.\R Sm : R<'plying to yours of t he 25th ultimo ndrll·esscd to 
th<' attonwy gt•nrrnl will ~ay thnt you call attention to the prO\·isiom; 
of !-.I'Ction 2626 of thl' cnclo "hich pr·ovicled for the payml'nt of fifty 
dolhu·s to NH·h county for institute pu rposes and to the fur·thrr fact . 
t hat this provis ion was r<'J1Nlh•d hy t he acts of the thirty-firth gen
er·al a,.,~rmbl y and a .,ulhti tnt r <'UO('It'd thcrdor, nud ;von ul!io t·nll 
attt•ntion to. suhdi,·ision 10 of St'Ctiou 2627-c, snpplcm<'nt to the 

codr, 191!1, whit·h rcatls H" follows: 

" ITt• (the supc r·in lcndcnt of public instn1ction) shnll ap
p oi nt cduc~tti onnl me<'! ings or institutes to be held in eneh 
county once each yea r· nnu not more than twice, and shall 
dcs igut~tc the timt' ancl place fo1· hoJdjng them. 'l'hc pt'O!l'l'fllt1 

thercfm·, and the instructors and lecturers therein , shall b<! 

suhjoot to his nppr·o,·al." 

You also call att<'ntion to the provisions of section 2i:l , supple

nwnt to the cotlr , 19la, and rspecially to that portion wlr ich r eculs 

us follows: 

" T o defray the expenses of said teachers' institutes, i n addi
tion to the fifty dollar·s rt•c<•ivcd annually from the state nnd 
one-half of all examination fees collected in tbe county, one 
hundred fifty dollars from the general county fund shall be 
nva.ilahlc for tbut purpose in counties having a population of 
thirt\· thousand or h•ss, wh ich amount shall be appropriated 
by tile boanl of su pcrvisor:.., of such county at their J anuary 
~t'ssion in each y<'ar , and in counties of over thirty thousand, 
two hundred dollnrs shall be thus appropriated for snch 

purpose." 

You then inquire whcthet· ot· not you still have authority to issue 
iustituto wanants notwithsbmdi11g 1hc repeal of soctiou 262G of 
the code. I n my judgment, t his inquiry should bo answered in the 
affirmative. 

C. A. RoBBINS, Assisto nt Attorney General. 
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P OI'ULATlOX-BY \Yil.\T ('~; -...,n .. lkTEit\11!\1:0.-DIItl' nr r·ertificate 
rather than date or puuh~ation tlt'lt'l'lllinrs thr t·hnngr. 

0<'tobrr :l, l~l16. 

II. )f. LoO.\X, County A/forney, OIC'uwoocl, Iowa. 

DEAR Sm : Replying' to you r·s of the 15th ultimo will sa,· that 
this department has uniforntly held that thr populntion of a ~ounh· 
is to be determined l1y the last crrtificd or crrtilied urul puhlishc~l 
official census whether stott• or national. :-let• t hr last sentrncc of 
section 177-c, supplement to thr rod<', 1!'113. 

T he 1915 census was c·rr·tifietl .January !l, 1916, althou)!h not pub
lished or cir cula ted prrhnps until som<' lntrr tlnh•. ll owC'ver, it is 
provided by section 177, supplement to the <'Oc h', 1!l13: 

"Wherever in the C'Odt' or the :;upplt•mcnt to lhc code, the 
population of any county, c·ity or town is rcf<'t'l't'd to, it shall 
be determined by the p ublil'ation abov!' p1·ovidNI for os of the 
date of said certificate, and such ccusn'! p ub! icllt ion shall be 
evidence of all matte r-s ther<' in con tained, anti of suid certificate 
thereto.'' 

As this date, J anuary 3, 1916, was the date on which terms of 
office began for tllat biennial period, the change in saint')· brought 
about by the change in population, whcthc1· such shall be an in
crease or decrease, woul<.l take cfTcet Jaouar~· :l, 1916. 

1 am authorized to say that tlw nttorney gt'rwrul c•oucurs in this 
, ·iew as applied to your situation even though it may work a hard
~hip in the offices of yonr county . The matter ~houhl l1c called to 
the attention of the n ext lc:rislature in order· that the situation may 
I.Jc r emedied and the compt•nsatiou made more consta nt. P robably, 
if the federal census should be 111ade the ~'1.1idc in all tho;;e counties 
where state institutions are locatt><l , this woul<.lt•rnted~· the eli [ticul ty. 

C. A. R o BHJNR, Assistant Altfmrcy Ocnc!·al. 

ELECTION&-AasENT Vo·rEns T)t.w.-Not nvnilnhlc to o 11c confinecl 
to his home or hospital withiu the coun ty of his rcsideuce. 

Octobe1· 26, 1916. 

MR. F. II. ScnliJDT, A cting City Solicitor, Sioux City, Iowa. 

DEAR Sm: I am in receipt of your communi<'n t ion of the 24th 
instant relative to the right to vote under the ahscnt voters law, 
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in the event that the elcc·tor· is confined to his home or at a hospital 
on the day of election. 

As you suggest in your kttet', section 1081 o( the Code authorizes 
registration at the home or in a hospital in case of sickness. 

You then call attention to that par't of section 1137-b, supple
ment to the code, 1915, which provides: 

"Any qualified olector of the state of Iowa, having duly reg
istered where such registration is required, wlto thr01t.gh the 
11atu1·e of his business, is absent or expects in the eoursc of said 
business, to be absent from the county in which he is a qualified 
elector on the day of holding any ge11cral , special, primary, 
county, city or town election, may vote at any such elootion as 
hereinafter provided." 

I am of the opinion, however, that the phrase ''who through the 
nature of his business" should not be construed in any limited sense. 
I have previously held that the Jaw is available to students at
tendinO' school elsewhere than the county of their residence. ., 

I am of the opinion that the Jaw should be so construed and so 
held as to be available to any one who is legitimately away from 
home on the day of election; therefore, the only question in the 
case you p1·esent is whether or not the person is confined at home or 
in a hospi tal in a county other than his residence, as the section 
provides "to be absent front the county in, which he is a qualified 
elector, " etc. If, therefore, he is absent from the county, the Jaw 
is available, provided he is registered where registration is required. 

GEORGE CossoN, AttlFrney General. 

CIGARETTES-SALE OF, TN 0RJGTNAL P ACKAGES l\fAY NOT BE PRE

VENTED.-The small package containing 10 cigarettes is not an 
original package. 

October 26, 1916. 
WALTER P. McCuLLA, Cherokee, Iowa. 

DEAR Sm: Replying to yours of the 23d instant r elative to the 
bale of cigarettes in original packages, I know of no way that this 
can be prevented by the state, but the person selling them must be 
very sure that he is actually selling in an original package. The 
transportation of packages of ten each in bulk does not come within 
the rule as to shipment of original packages in interstate com· 
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merce and is not protected by the commerce l'lnnsc of the federal 
constitution. 

See Cook t•. Jlarshall Co., 196 U. S. 261; 
Hodge v. Jfuscatiuc Co., 196 U. S. 2i6; 
Cook v . M01·slwll Co., 119 Iowa 384. 

GEORGE Co:-:soN, iltlot·ney General. 

T..L'--\TJON.-P~·h•ate banks may dc<luct from their· bankjng capital 
such portion thereof as may be invested in government bonds 
or other non-taxable secul'ities. 

RoN. FRANK S. SnAw, Auditor of State. 
November 10, 1916. 

DEAR SIR: In yours of the 7th instant you eall attention to the 
provisions of section 1321 of the supplement to the code, 1!.)13, pre
scribing a method of assessing private banks, also to section 1310 of 
the supplement to the code, l!H3, providing for the assessment of 
moneyed capital to the owner at his place of business at the same 
rate as state, savings and national "bank stock, also to the provisions 
of section 1304, subdivision 1, supplemental supplement, 1915, pro
viding for the exemption of certain securities and you then pro
pow1d the following question: 

"l\Iay private banks deduct securities mentioned in section 
1304, subdivision 1, supplemental supplement, in giving in 
their assessment of taxable property 1'' 

In my judgment, this should be answered in the affirmative, or 
more properly speaking, they would not be required to list such 
securities as a part of their banking capital or to otherwise list 
the same for the purpose of ta:xation. Your second question is: 

" In .case tl1e assessor has made illegal deductions from the 
taxable property of a firm or corporation, or if the board of 
review illegally exempts property from taxation, who should 
make the correction T '' 

If the amount of the illegal deductions appears on the face of the 
returns made by the assessor, in my judgment, the county auditor, 
under the provisions of section 1385-b, supplement to the code, 1913, 
would have the right to cancel sttch illegal deductions and proceed 
with tho collection of such tax as shouJd have been collected l1ad no 
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~ueh deduction been made. You then propound the following ques
tion: 

''If clerical errors appear on the tax list and are not discov
ered within one year aftet· same are turned over to tbe treas
urer does any office r have pow<'J' to make correction ? If so, 
who and for what period of time may such correction be 
made?'' 

In my judgment, the county auuitor would have this power and 
that such power would continue to exist as long as the right to 
collect the tax exists. Your next question is: 

" If errors are discovered in computing taxes may the treas
urer mako deruanu for balance of taxes due as provided under 
section J 37-1: in the .case of omitted property? Jn other words, 
if the property is not omitted, but through an error in com
putation an insufficient amount of t.'lxes has been extended and 
collected, may the treasuret· proceed in the same way as in the 
case of omitted property 1'' 

In my judgment, this question should be answered in the nega
tive. Your last question reads as follows: 

"If not does any officer have power to make the correction 
and for how many years prior to the current year 1" 

The county auditor may make the correction as long as the claim 
~or the tax continues to exist, as above explained. 

C. A. ROBBINS, Assistant Attorney General. 

l't:nLICATJON OF TAx LrsT.-Compensation for, is fixed by section 
2.U9 of the code at not to exceed twenty cents per description 
and nothing additional may be allowed for headings. 

November 17, 1916. 
S. W. NEEDUAM, Sigourney, Iowa. 

DEAR Sm.: Yours of the 15th instant addressed to the attorney 
general has been referred to me for reply. You submit a sample 
of a publication of the delinquent tax sale and call attention to the 
notice which precedes the descriptions of property and to the head
ings used in connection with such descriptions including name and 
description, lot or section, township or block, range, amount of tax 
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payable, and also the names o£ the various townships in whit'11 the 
several descriptions are located aud yom· question briefly stutrd is 
whether or not the maximum compensation to he allowt?d for such 
printing, namely twenty cents per desct·iption, incltHlc>s these head
ings or whether or not additional compensntion might properly be 
allowed for the printing of such heading. 

Thjs compensation is fLxccl by section 14:19 of the cotk the 
material portions of which are as follows: 

"Notice of the time and place of such sale shall be given by 
the treasurer and shall contain a description or each separate 
tract to be sold as taken from the tax list, tlt~ amount of taxes 
for which it is liable delinquent for ench year, and the amonnL 
of penalty, interest and eosts thereon, the name of the owner 
• • • to whom it is taxed; • • • the compensation for 
such publication shall not exceed twenty cents for cac·h descrip
tion. • • • I£ the tt·casurer cannot procnrc the publication 
of the notice for the sum herein fixed, then the notice may be 
given by posting the same in four of the most public places in 
the county." 

From a careful reading of this section, it is clear that the cost 
of tho entire notice is not to exceed twenty cents per description. 
The ca ptions which you have marked at·e an essential part of the 
uescription and of the notice and some of them, while they would not 
be necessary if each description were complete, yet they arc evi
dently made use of to economize space. 

llence, I am of the opinion that no additional .charge would be 
warranted for that portion of the notice which you have encircled 
in lead pencil. If, however, the charges made for the remaining 
portions of the descr iption do not equal the twenty cents maximum, 
then an additional charge might be made for the encit·rled portions, 
provided tbe cost of the entir e notice, including such encircled por
tions, does not exeeed the twenty cent maximum. 

C. A. ROBBINS, Assistant Attorney General. 
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BOARD OF liEALTrr-Tn \NgPORTATIO~ EXPENSE~.-Kot payable from 
salary appropriation madr by senate file 640 of tho 36th G. A. 

KO\'Cmhcr 17, 1916. 

DR. a. IT. SUM:l\ER, Secretary, Stale Bom·d of IIealtlt. 
DEAR Sm: Yom'S of tlH· 6th instant addressed to the attorney 

~eneral has been referred to me for reply. You call attention to 
the provisions of section 256±. supplement to tbe code, 1913, section 
2375 of the code, section 2;)75-a±-1, supplement to the code, 1913, 
srrl ions 2583 nnd 2575-n3.J., supplement to the code, l!l13, also to 
section one of Senate J:.'ile 6-1-0 of the acts of the thit·ty-sixth general 
assembly, which reads as follows: 

"There is her·eby appropriated out of any money in the state 
treasu ry, not otherwise appropdated, an amount sufficien t to 
pay the salat·i cs oC the various officers, whose salaries are fixed 
by law, for a tet·m of two years, end ing June 30th, 1917, and 
payable f rom the st~tte treasury, and the auditor of state shall 
draw warrants therefor in favor of the officers entitled thereto, 
in monthly installments, when not otherwise provided by law.'' 

Your question brieny stated is whether or not the 11 tra nsportation 
expenses" referred to in the first mentioned section should be paid 
under Senate File 640 of the thirty-sb::th general assembly, section 
one of which is ahove quoted. 

After a. careful consideration of all of these sections, I am inclined 
to the view that your question should be answered in the negative. 
These "transportation expenses" arc clearly no part of the salary, 
even though i t is mado clear in the section fixing the salary that 
such transportation expenses are to be paid in addition to the salary. 
S uch transportation expenses are not fu:ed by law as contemplated 
by Senate Filo 640 and, hence, for two r easons would not be included 
in the appropl'iation provided for in said section one of Senate File 
640 of the thirty-sixth general assembly, namely that such expenses 
are not salary when thry arc fixed by law. 

In othct· words, the appropriation made by tbe last mentioned 
section is clearly limited to the payment of salaries fixed by law 
and while such transporta ti on expenses are to be pai.d in addition 
to the salat·y the same must he paid from some other source. If 
the language of this section mak ing the appropriation had been 
broad enough to include such transportation expenses as well as 
salary, then I would he inclined to adopt your view. 

C. A. ROBBINS, Assistant Attorney General. 
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STREET 0BSTRCCTJOX"-". u \T CO!'>!'TJTt.:TF.S.-\\'hen <'itv liahle ior 
iujuries sustained because of such ouslrtwtion. . 

~ovcmher 18, 1916. 

D. C. FaBER, I owa State College, Ames, Iowa. 

DEAR Sm : Replying to yours of the 17th instsmt will say that this 
oepartmen t has heretofore given some consideration to the qurstions 
which you propound. Your first qn<' t ion reads: 

" Is an iron lamp post cnrryi11g reel and white lights at the 
center of an intct'Scetion an obstruction to the street'" 

This question shoulcl be answered in the affirmative but as to 
whether or not it is such an obstruction as would render the city 
liable in the event of inj m'Y sustained by auy one lawfully using 
the highway colliding with such obstruction would, in my judg
ment, depend u pon the other facts and circnmstnnccs, such as the 
width of the streets, the volume of tt·affic and, perhaps, othet· sur
rounding facts and circumstances; so that, in auy given case it 
would probably be a question of fact for the jury's determination. 
YotU' second question is : 

n l s the city liable in ease of accident on account of some one 
driving into the post, at night, in caso the lights are out!" 

The city might be l iable in such a ease if, under all the facts and 
circumstances as have been explained, it is negligence not to have 
the post lighted or if it was negligent to have it there at all. Your 
third question is: 

"Can a traffic post made of sewer pipe filled with concrete, 
and solidly attached to the pavement be considered an ob-

struction f '' 

In my judgment, t his quest ion should be answered in the same 
manner as the first. Your .fourth question is: 

11 Oan a portable tt·a(fic sigo, which would be tipped over in 
case of collision be considered in any case as an obstruction to 
the street 1 '' 

In my judgment, this question should be answered in the negative. 
As bearing upon tllcse questions I call your attention to the deci

bions of om· own court in the case of TJ crrirs v. City of Watet·loo, 
114 Iowa, 374, where the city permitted a stono to be planted in 
the street; also to the case of W heeler v. Port Dodge, 131 Iowa, 566, 
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where the city was bcltl liable for permitting au exhibition known 

ns th(' slidc-f~r-life feat to he p erforml.'d with a wire partially across 
the street; also to the (•as(' of ,lfickcy t'. Indianola. 114 ::'\. \\"., 1072, 
where susp('ndt•cl light wires wrrc permittrd to hang so low that 
plaintiff t•iding borschnt'k hecamc. entangled therein. 

While 1 do not know the scope of your bullet in nor how soon you 
expect to is.·me the same, y<'t I \dll say for your information that 
you will find a ,·et·y vnlunhle note extensively reviewing authorities 
and C'on•l'ing all pha.<;e" of strret obstructions attached to t he case 
or Ela11 t'. J/t. Hlrrliny. 20 L. R. A. (X. S.) 512, and 1 woultl sug
I{N;t that by writing- the Lawyers' Co-OperatiYe Publishing Com
puny of ;\cw York yon might get a copy of this opin ion, together 

with thC' notC', and t he same might be of value to you. 

c. A. ROBBIN~, ..lssi.staut Attotney a rneral. 

!NSUIUNCE Co~1 MJ~~IOl'ER.-What class of deben tu re hoods may 
l.le accepted as serurity from insurance companies under section 
1806 of the code T 

·December 20, 1916. 

IIox. E;\tOR\' II. Exousn, ('ommissioner of l nsumntc. 

D EAR • IR: In yours or rven date addressed to the attorney gcn
C'I'lll you call attl•ntiou to the proposition of certair1 insu ranc~ 

<·ornpan i<>s to deposit with your department, as a part of t heir 
secnrilil's. certain dchentmc bonos issued by the 1\Iulchcad Ranch 
& Cattle Company, Gregory County, South Dakota, and you call 
special attention to Article 16 of the trust deed accompanying your 
l<>tter "hich confers upon the bond holder the power to enforce 
election or his bond when due independent of the trustee, where 
such bond holder i!i the holder of at least one-fourth of the amount 
of lhe bonds. You then propound cer·tain questions, which briefly 
staled , arc: 

Fh'bt, whether or u ot you would be warranted in accepting se
<·twit ics of I his sott i n view of the provisions of section 1806 or 
tho code whieh provides: 

''The funds re(1uired by law to be deposited with the Com
missioner of J nsurance by any company • • • and the 
funds and accumulations of any such company or association 
ot·ganized untler the laws of this s tate held in trust for the 
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purpose of fulfillin!.! un,v I'Oiltt·a t'f in it~ poli1·it·-. or ct't·tificatt-., 
shall he inw-.t('d in tlw follo\\· in!.! dt·~·t·ilwd .... ~urities ami 
no other: • • • 

· '-l. Bonds a ncl mortgagC's nntl ot h<>r intt're">t-hl'll r ing se
curities being first li!•ns upon real t•,..tnle "ithin this state ot· 
any other state worth nt l1'8Sl clouhlc tht• umount loanetl thPre
on and seeur!.'d lhN't'hy I.'Xt•lusin' o r impi'OH'IlH'Ills, ' • •" 

And. second, whether or not you woulcl lw sntTiciently protected 
uy having a ccrtifird t'O(l.' or lht· Tnl-.l Dt'CII Hl'l'Olllpanying the 
bonds deposited with you hy sm·h in'inrnnt·e company. 

\Yith refer<>ncc to thC' fir·st question will sn.'' that it uppears from 
pages five and se'·en of tlw 'I'nast Dt'r<l that the ho111ls -;('cu r·Nl 
t iH' t'('by mature on diffrJ't'llt clntt•s-thr fit-nl twt'n ty lll<lluring Oc
tober 1st, A. D . 192 1, und ('lll'h sucCNl.-.ivc' tw('nty malll l'ing- a yt'nr 
later. except the last our huaHlrc<l whieh tnat Il l'<' ()ctohet· l , 1 !>26. 

Our supreme coUJ·t has held: 

")\nere a mortgage is g-i ,•cn to secut·e notrs eoming_due aL 
differ ent times, the notes ha,·c priot·it,\' in the onlcr oC their 
maturity; noel this ru le is np pl ieahle <'''en though there be a 
provision in the noteR that the holdn may l' lect to treat them 
all as due upon fa'ilurc to pay nny one of tlwm at maturity. 
T he holder of a s uhst•qn<'nt not(' cannot, hy treating it as a 
falling due upon failot•t> to puy prior IIOtt·s. <'ntitl<' himself to 
a pro rata share of the security. Leavitt t'. Jlcyuolds, 79 [owa, 

348.'' 

B ence, it follows that if the insuran<'c company p roposing to 
make the deposit with yon owns and deposits the <'Utire issue, then 
the bonds would be secured by first mortgage on real c.~tu te within 
the meaning of the section ahove quoted. Likewise would this be 
true if it 0\"\'0S 8DU deposits the bonds maturing fi t1!l in point of 
time, or first, second , third, t'tc., hut llti'i wonlcl not be true if the 
bonds maturing fit-st jn point of lime urc iu tho handH or some 
other holder and are n ot 111'positC4l by the rompnny with you. 

In my jud~cut, the provision in purugruph sixteen of t ho Tn~sl 
need above referred to conl't'l'ring upon the hon!l holder anthonty 
to eoforce the provisions or the Trust PeC'd fm· t he purpose of col
lecting his bonds independently o( action hy the t rustee upon the 
t'Onditions namecl 1 h£>r(•in is sufficient to prote.ct t he state and the 
policy holders for whos<' l>cnefit th(' same a rc deposited. 
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llowe,·er, M b~r;,toforc stnt~d in orUI~<·cr to the first question 
onl . the bonds first maturing wouiJ be regarded ~ lim mo~"tgagt 

110,;,ls unll'lili tire eutirc issue i.< own~d and depos1ted by one eom. 

pauy. 
Yours truly, 

(' . . \ . Rooor~!' .. lui•la11l Allnr>rry Gtntral. 

('1RC'tiLA R f,ETTF.R TO ALL I.OC' .\L M' FII'ER:;; ('0:\f'F.R:'\. 
~G TilE F.:\FORC'E~IF.~T OF TIIF. ~IOTOR. \'EliiC'l,E 
LAW. 

To lht Cvrlllly. lllt>rllty.folld Polirt 0{/ilfrs uf tltt SIIIIC oflor~n: 

G~NTJ,l:)U:N : R~ports eomiug II> this ofliet• fr<llll \'Urious pnrt• or 
the stotr, to~r!•Lh~r with an inv~stigution 11rallc in the office of the 
>e(!retnry of ijhlfe, show that the motor v~hi<·lc luw is l>l'ing flugrnntly 
violated. 

An io\•estigotion made by this d~pnrtur~ut in the ofliec of the 
~retary o£ stole diseloscs the [aet. thut there~~~ IX'tween fhe and 
ten thousand automobiles and motor trucks which are hrin~ OIX'r· 
atN in the stale [or which no registration fee h118 bt~n paid- This 
m~all8 that. the scv~rnl count iNJ or the stale arc hciug depriwd in 
the aggrrgale or nt least fifty thousand dollnl">! which should 00 
upended upon the highways o( this stale. When any man fails 
to pay his shar~ o[ the tax burden. MmG one else must pay enough 
more than his own to make np the loss . 

. \II motor trucks. motor drays ond dcli,•ery wagons which have 
a Sl>rcd capacity of more than ten milcs lln hour must be duly 
regiRtcrcd and display metal number plates, the same us regular 
aulmnobilcs. A large number of these delivery wal(ons and delivery 
truck• ure operating without being n•gistcrcd. (J57 l·m 1, Supple
ment to the Code, 1913.) 

Every dealer tuust pay to the secretary of state the !eo of filteen 
dollars per year, for which he shall receive a distinctive dealer'~ 
number anJ two number plates, and as marry Bdditional sets as he 
rnay desire upon the p11~·merrt to the ~~ecrctary of Illata or one 
dollar for each duplicate set. 

The dealer's number does not autbori1.e thn d~alrr to usc nn auto. 
mobile for private or commercial purpll!K's. A large number of 
dealers ltav~ secured no private registration Cor the individual car 
used for 11rivate and home purposes. IO:wry dealer in tho st.ote who 
liiCS an Automobile for private porpOI!efl mnat hnvc one car regi~. 
tered fnr hi~ private use, and if he tLS(!S automobiles for commercial 
purposcs, each car so used must be indi\>idoally rtlgiBtercd. ( 157l·m 
14.) 
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A number of clealt>r~ an 1 O\nwr:. are operatin!! on papN· nurn
brl'l.. 'l'hl! law doec; not rc,•ogni:r.c' puprt· numbrrs fot· nny purpos<'c; 
whatsot'\'t.•r. Two m.-tal ttlllllhrrs muc;t he display(•tl on Nteh car 
t.lt·ivt•n upon the public highwn)·s. ( 1571-m 11.) 

Evrt·y dcal<'r is r rquired to uot ify the secrt>tary of state of rach 
<·at· Hold by him, the date of salr, lht' tnakc of the cat· ami tit(• fact01·y 
muubt>t' thereof, and no dcult•t· shull permit the usc of hi-; tlPmon
ht rut ion m· rc~isll·ation nu111 hrr h) I hr purchaser of 1111 a utomobile 
until npplicHtion for r(•gistration hu-; been made to the se{'rrtar·y of 
stut<' by such pnrcbaS(>r. 

[ \\ish to direct the sprcial at h•nt ion of the county attot'll<'YS in 
thr hordct· counties of the stnte to the fact that a lat·gc numhcr of 
tC'<idrnts of the statE', J i,·in~ in 1-111C'h bor·1lcr counties, st'cure number 
plutcs in the Adjoining stnh•s, ancl operate their cat·s continuously 
in this stnte uutler a l'orrig-n nllllthrr plnte. '!'his is trun iu those 
counties bor·tlcl'i ng on stnt~s whet'<' nutomobilcs ar c lnx<•d as prop
uty in the regular way atHl u nominal fcc is pnid for the nutuber 
pllltt•!;. Jt goes without Sll,\'illg that this lS in Clear YiOJatiOII of Jaw. 

1 wi-;h to f urtber diror·t your at tcutiou to sertion 1:>71-m23, Sup
plement to the Cotic, 191:3, whkh provides that' 'Wh<>t'\'t•r operates 
il motor vehicle while in an intoxit·ntt'd condition !-.hall be Jtllilty of 
a misdemeanor''; and that ''\\'hocvcr operates a motot· vt.•hiclt· re
sulting iu injury to another· as a rrsult of ca rel l"S.'incss m· acc ident, 
Ull(l kuowing of such in j ury, lcnv<'s the place of said injury without 
disclosing- his identity, giving his nnmc and atld t·ess llnd the rcgis
Lt·ntion ntllnbrL' o.f his motor v(.•h i<·le to the injlll'Cd party or to a 
police officer, is guilty of a felony \\ hich may be pu nisiH•d hy im
prisonutent in the penilcntinry•·; antl to the fact that the second 
conviction fot· operatin~ a. motor \'Chicle while in an intoxicated 
condition makes the defendant guilty of a felony for which he may 
l.lc punished by impri onment iu thl' penitentiary. 

Opcrutin~ a. motor vehicle while intoxicated, or causing injury 
nncl railing to r eport the same, is ground for revocation of the li
cense or the cancellation of tho ccrtific·ate of r egistt·ution of the 
motor vehicle being ope1·ated. 

J u t·gcntly r ecommcucl that cou nty attorneys and polic•" ofticct·s 
not only vigorously prosccut•' such offenders, but that thry pet·· 
r.onally Sl'(' that the trtal court makes the report to the ~;ccretn ry of 
<.tate "ith the reeommt'ndntion t hat the certificate of rcgislt'lltion 
he cancrllrcl as proYided by section 1571-m23. 

EXFORC'E)l EXT OF ~lOTOR \EHIC'l.E L.\ \\'S 

I also tlirect atttnl inu to pnt·awaph HI nf -..•!'linn t :-lil-m 1. .. . 
whidt proYiues that "It ;,.hall ht• unhnd'ttl for nn.' JWr~on to 1·atht' 
ur pl'rmit any motor n•hit•lt• lu h1• drin•n upon 1111y puhlie stri?ct 
or highwAy by any prrson utukt· t lw age of fil'lt>t'll ~·••n t·:.." 

TIH.' statute expr<•ssly lllllkt•s it tlw dut; nf tltt· <'Oli iiiJ ntlorney 
Lu s,•c t.hat thi~ lnw i~ t'ttftll'c·c.•cl. J am Cl't'luin 1 hnt it' t'H<'h t'IHt nty 
attorney iu the stnh' \\ill t·O·Operalc with this lil'pat•htll'ttt there 
::.hall be added to tlw t'l'\'l'lllll''{ oi' tlw stall· fot· tlw u-.1• ut' t lw roat1s 
untl high ways at lt-a~t. lift·' t hou~a 111t' dollar--, a 11t1 u Hilnubk1ll) a 
number of accidcnt11 ontl injm·ics mu:-· be ptc\'t•ntt·l!. .\ vi:.:ornu~;, 

unitrd t'ffort on the purl of t•ounly attorury~> and pnli''l' nl'lit•cr:. in 
enforcing the law n·lntin~ to the operation of motor whick will 
not only preYent a numhl•t· of act•idents an1l iujm·tt.·~. b11t it will 
mNlll the saving ol' u large llliTllhcr of lin•:; in the bll\lc or Iowa 
every year. 

'l'hc number of dcu lhs anti aceitlcnt.s du e to tH'J.digt.•twr antl the 
viulntion of the law t·elntin~ to motor v<'h icles is !<O ~tn•at as to 
bhork holh out· sensibility and our crctlulity. 

We haYc more murders in t he l'nited .'lutes thun in uny rivilized 
<'tllllllr'y in the world, our total t.lcath lo. "~ for tlm•t' yt'nrs by 
ren~>on of homicioe t.•quul ing the total number of dt•ut h losses iu 
the British army in the Bot'r war, but the enmhl'r of tlt•ath. due to 
autop10bile accidents is so mtwh l!Teater tha n thl' uu tuher of deaths 
due to murder that there is no comparison. 

'l'hc average Joss of life pl' r yenr in the cutit•r rity of London by 
reason of homicide i~; hut twl.'lve. Pot the mouth of Allh"U!lt alone 
here in the state of l owu we had over thit·t,y tlNtth~, mot·c than 
five hundred accident.'> witl.t more than fout· hundrct.l iujured 
persons. 

For the month of .July tltcre were thirty-~>ix deaths, -17R accidents 
and -118 persons badly injure<l. This means that for tlw months 
c;f July and August, 1916, there were 66 dl'aths, !178 aet·idt•nts, and 
818 persons iujurcd. 

If there ha.d been the f;arnc loss of life a nd injlii',V to cnttlc by 
rr ason of the foot and mouth d iscnsc, there would lw a gt·rat denuwd 
for a special session of the lrgislatnre to disc·us.'l Wti,YH nnd m£>ans to 
stop the terrible epidemic; nnd if the sam<' tlllllllwr nf twt·sons died 
,.8 a result of some contagions disease. tlw whole !.Ill!(' would be 
a rOll ctl at t his shockillJf Joss of human life, hut ('OIIIill~ US ll I'!'SU}t of 
automobile accidents, tl. hardly receives a passing notit•e. 

16 
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rlecause of the seriousness of the situation and because of the 
great loss of revenue due the state by reason of the fact that a large 
number of persons are not paying their share of the tax burden in 
the form of registration fees, I have been so impt·essed with the 
necessity of action that I haYe detailed special men to give ex
clusive attention to the enforcement of this law, and these men will 
be available to co-operate with the several county attorneys, mayors 
and police officers io the state for this purpose. 

So far as possible we want to collcet every dollnr due the state 
in the way of registration fees, and we hope to create such a Sl'Dti

meot in favor of the better observance of the law that the number 
of deaths, injuries allCl accidents may be greatly reduced. If but a 
few lives shall be saved as a result of our co-operative effort, it will 
certainly be wor-th what it costs iu time and money to make the 
effort. 

Our special agents have already commenced their work and at 
least two o£ them will give their exclusive t ime to the enforcement 
of this law. I shall be glad to co-operate with yon and render you 
every possible aid in the enforcement of this law. 

No great good will be accomplished by a sporadic effort to en
force the letter of the law. What we want is a deep-seated convic
tion and a persistent, continuous effort to enforce the law without 
fear or favor against every person who is guilty of a substantial 
violation of the law, and who is guilty of such careless driving or 
negligence as to injure the lives of others ~s well as himself. It is 
this kind of law enforcement which makes for permanency, ac
complishes results and appeals to the sober judgment of all fair
minded people. 

Respectfully submitted, 

GE ORGE COSSO~. 
AttMney General of I owa. 

E:":FORCE:\IENT OF LAWS RELATING TO GAMBLI~G 243 

CIRCL'LA.R LETTER TO ALL LOCAl, OFFICERS CO~CERN
ING GA:'IIDLING A~D LOTTERY SCIIE:\IES. 

'1 o tlte County .Attorneys, MayQrs and Police OfJU:.ers of [QW<I\ : 
During the past month so many complaints have bex'n made to 

the Department of Justice and so many requests f rom local officers 
have been received for opinions concerning gambling, raffiing and 
lottery schemes, that I feel it incumbent upon me to direct a general 
letter to the law-enforcing officials o£ the stnte lo the end that they 
may be advised as to the statutes of both the state and federal gov
ernment, and the decisions covering t hese questio11s. 

Complaint is made by merchants that they cannot continue to do 
a legitimate business when their competitor is permitted to sell an 
inferior article stimulated by the giving of rewards or prizes upon 
lot or chance which is clearly a gambling and lotter y scheme. 

All forms of gamjng, gambling, raffles, slot machines, punch 
boards and lottery schemes of every description are prohibited by 
the constitution and the laws of this state, and likewise are pro
hibited by the laws of the fede ral government. 

See section 28 of Article 3, of the Constitution of Iowa; 

Sections 4962, 4963 and 4964: of the Code; 
Sections 4965, 4965-a and 4965-b, Supplement to the Code of 

I owa, 1913. 
See also section 702 of the Code and section 704, Supplement to 

the Code, 1913. 
Section 213, United States Statutes at T;arge, 60th Congress, 

1907,1909, Vol. 35, P art 1, pages 1129-1130. 

It is well r ecognized t hat all games of luck or chance wher~by 
t he person p arts with his money in t he hope or wi th the exp~tation 
of receiving something of value in return therefor arc gambhng ~nd 
lottery schemes. It is also true that all schemes or transactl~ns 
for which a consideration is paid and in which the person paymg 
the consideration r eceives something each t ime, bnt the amonot re
<.cived depends upon luck or chance, are likewise gambling and lot-
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tcry sclwmc-; and prohibited hy tlH' law of both the slate and fP<Ieral 
p;ovcJ·nmcnt, ancl this in<·ludt•s th e ~ale of merchandise of any 
k ind or c·hara~ter at th1• c•n,.lomary price if in con nP(' tion therewith 
by rca on o( some luck, Jot OJ' chance, the person purchasing the 
goods has an opportunity of reccivin!{ some prize or reward. This 
precise question has bet•n JHI.c;setl u pon hy the s u preme courl o( the 
United States. 'ee the ('II!>C or llm·ucr v. 1'1l1'11er. 147 u. s. 4-tD, 
wherein it was hclil thnt the sale of official bono or the _\ustriau 
go,·crnutcot \HI~ an ofTcns<' a~ainst the Cnitctl State laws if ac
companied thcrcwi1 h wu~ o dr·awing contest whereby the pur
chaser'S o( the hon1ls mig-ht rcc<'i,·e n. prize or reward of Ynluc. 

The s npromc C'Olll't of the Pnitell • 'lates re\·iews the tl ecisions or 
the s<•vcral stutes, includi ng the dooisions of England, nnd finds 
that the conrts im·al'inbly hold that such schemes are lottery and 
gamblin t; schemes and thct·cfor·e prohibited; and the fact that the 
purchn.c;cr of the botltls will l'<'ccive the r eturn o£ his money with 
interest docs not make the trausaC'tiou any the less an otrcnse 
against the federal s tatutes. 

The L'nitccl State~ con t·t iu the case of United States u. J clfcrsou, 
134: Fed. 299, held that t he sale of i\Iother 's Oats at the r egular 

pl'ice p er package amounted to a. lottery scheme, if, as an induce
ment to stimulate the sale. coupons were placed in each paeka~c 
contain in~ letters wh il'h spelled the word " Mother's," with the 
offer tltnt the p erson receiving the coupons to spell the word in 
question should recei ve some prize or t·eward. The court held that 
the prize may be an inducement to make the purchase. 

'l'o the same effect, see the decision of the supreme court of 
Tilinois, Dun1t v . People, 40 Ill. 465. 

The giving- of prizes by lot or chance in connection with the 
Eubscription fo r a n ewspaper was likewise held to be a lottery 
scheme by t he federal court. 

United States 1'. Wallace, 58 Fed. 94:2. 

See also Belle v. State, 37 Tenn. (5 Sneed ) 407; 
Arkansas u. Sanders, 9 L. R. A. (:bT. S.) 913; 

And for the Iowa cases, see 

Guenther t• . Deu•ei11, 11 Iowa 133; 
State v. Maun•,·, 7 Iowa 406; 
~e'tatr v. Crogan, 8 Iowa 523; 
State v. Cooster, 10 Iowa 453; 
State t•. L eicht, 17 Iowa 2 ; 

E:\'PORCE:'ItENT OF LAWS RELATI:-\G TO G.\~lllLI:'\0 

State t•. Bishcl, 3!l lowu -12 · 
·-tate t·. Book, 41 Iowa :l:iO; 
State l'. Jfillcr, :1:1 Town 1.)4 · 
State v. Boyer, 7!'1 Iowa :1:10; ' 
State t'. Trltitc, 12:3 lowa 425 ; 
Blodgett u. Jl cl'cy. 131 Iowa 552; 
JlcClai1~ 's New Dtgr..~t, Yol. 1, pngc 10 5 

21fi 

The advertisi ng in any form. <'ither by new ... pnper or otherwise, 
or th e use of the mails in nny form for the purpo:;e of promoting 
or ca rrying on any lottery sl'lrcmc, is prohihitctl by the fede ral 
~tatute and punishable by a fine of not mor(• than ~1,000 or im
pt·isonment for not more than two ~·<'nr·s, OJ' hoth; and for any 
s ubsequent offense imprisonment mny he fix.etl nt not more than 
five years. 

See section 21:3 U. S. Statutes aL )Jllf'l{<', 60th CongTc~s, 1907-
1909, Vol. 35, Pat't 1, pngcs 11 29-1130; t •. S. Pcual Code, sec. 
213, 1909 Supp. to F ed. Statutes, Ann . p . 463; 4: U. S. Comp. 
Statutes, 1913, • ec. 103 3. 

From a reference to the statG nnd fcclel'al statute· and a citation 
or the d ecisions of the courts of the t •n ited Htatcs and tbis state, i l 
is clear that any cheme ot· transact'ion in\'oh ing the payment of a 
consideration, either separntely or· as a pa rt of the purchase price 
of some article, is a gambling and lottery scheme, if in connection 
therewith tbe purchaser may rctcivc some pt·ize or reward or thing 
of value as a r esult of lot or chance. 

There is nothing, however, to pre\'Cut the giving o( prizes as a 
reward of merit, quality or indu try, or to prohibit a popularity 
contest. Prizes are offered by every state, connty and local agri
cultural association, and if given for mcr·it or quality or industry, 
the law is ~ot violated. T o he specific: persons may not make a 
wager on a horse race without violating the law, yet the association 
may offer a prize for the fastest hor'Sc or offt'l' a pl'izc or r ewarcl 
of merit for any article or thing exhibited aL Lhc fait·. 

A prize or reward given to a student l'CC'civing th<' highest marks 
of any in the class, or writing the best cs.•my, llw giviwr or prizes to 
persons obtaining the mo t subscriptions to n newspaper, to the per· 
son purchasing the most goods in a store, or to the pel'son collcctin~ 
the largest number of accounts, or volt~ ~tinu with eneh purchase to 
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be voted in a populnrity contest, or prizes given for solving a puzzle, 
do not offend agn i nst tho statutes. 

For cases sustaining this position, see 

Delicr v. Tlte Plymouth Co . .Agricultm·al Society, 57 Iowa 
481 at 485; 

East11um 11 • .Armstrong-Byrd Jlusic Co., 212 Fed. 662; 52 L. 
R. A. (X S.) 108. 

GEORGE CossoN, Attorney General of Iowa. 

COPY OF FEDERAL STATUTE COVERING LOTTERIES AND 
GIFT ENTERPRISES: 

"No letter, package, postal card, or circular concerning any lottery, 
gift enterprise, or slmflar scheme offering prizes dependent In whole 
or In pal't upon lot or chance; and no lottery ticket or pa11t thereof, or 
paper, certltlcate, or Instrument purporting to be or to represent a 
ticket, chance, share or Interest In or dependent upon the event of a 
lottery, gift enterprise, or similar scheme offering prizes dependent In 
whole or In part upon lot or chance; a nd no check, draft, bill, money, 
postal note or money order, for the purchase of any ticket or part 
thereof. or of any share or rhanre In any such lottery, gift enterprise, 
or scheme; and no newspnt>cr, circular, pamphlet, or publication of 
any kind containing any adverUsement or any lottery, gUt enterpr ise, 
or scheme of any kind offering prizes dependent in whole or In part 
upon lot or chance, or containing any list of the prizes drown or 
awarded by m~ans of any such lottery, gift enterprise, or scheme, 
whether said list contains any part or all of such prizes, shall be de
posited In or carried by the malls of the United States, or be delivered 
by any postmaster or letter carrier. Whoever shall knowingly de
posit or cause to be deposited, or shall knowingly send or cause to 
be sent, anything to be conveyed or delivered by mall In violation of 

\1!.~ W.~V.Wtmn. q1 \~In, 'l.~cl~l?lb, 'Vi "Jm,.'.\ 'i&'O"~irll'i!IY 1f'~J'iVer 'O .. r c"a'us'e •to 
be delivered by mall ~mything herein forbidden to be carried by mall, 
shall be .fined not more than one ·thousand dollars, or imprisoned not 
more than two years, or both; and for any subsequent offense shall 
be Imprisoned not moro than five years. Any person violating any 
provision ot this section may be tried and punished either in t he 
district In which tho unlawful matter or publication was mailed, or to 
which it was carried by mall for delivery according to the direction 
thereon, or In which tt was caused to be delivered by mail to the 
person to whom tt was addressed." 

Section 213, United States Statutes at Large, 60th Congress, 1907-
1909. Volume 35, Part I, Pages 1129·1130. 

RECOMMENDATIONS CONCER~INO TRLAL PRACTICES ~n 

CIRCLLAR LETTER TO C'Olli'\'l'Y .\TTOR~EYS DlHECT
IKG ATTE;\TJQ;\ TO THE .\TTOR).;EY UEi'\EHAIJ'S RE
PORT WITH RECO:\DIE;\DA'l'IO::\S CO~CBR:\l)JG 
TRIAL PR.\CTlCE. 

,January 1, 1917. 
To the County .Atl(Wncys of the State of l o1m. 

GENTLE:UEX: I am mailing ~ ou UJlll<'r S<'parate l'OV<'r a copy o( 
my biennial I'eport for the years 1!)13 and 1!H6, together with an 
opinion eoncernin~ gambling. 

For a number of years I have been nltemptiug lo improve the 
entire penal system or Iowa along constructive lines; that is to say, 
1 have labored for n more cfl'cc·tive m<'thod of apprehe-nding offend
ers, a more efficient method of SN.:miug pl'Osccutiolls and a more 
humane and intelligent mC'thod of puuishmcnt. As a rc-sult we 
have secured the special agents l>ill, I he Uosson laws making it mrul
datory upon local officials to net, ~iving I he attorney general super
visory powers over county attorneys and authority to act in evory 
part of the state, a removal bill providing for the removal of law 
enforcing officials, a red light injunction and u.batement bill, which, 
though held unconstitutional because of the faHnre of the speaker 
1o sign, has been re-enacted; we have SC'cnrcd a custodial fann, but 
not the legislation for establishing the same; we have secured a law 
providinoo for the compensation of prisoners and authorizing a 
part of the payment to support those dependent upon the pri_soner, 
but the full effect of this law is dependeut upon a modern mdns
trial svstem io our penal institutions which will require additional 
appro~riations for its establishment: nnd we have secured lbe most 
up-to-date and workable law for the working o( prisoners upon 

the high way. f 
In the thirty-third general assembly I secured the passage o . a 

law changing the time of criminal appeals from .oM year to SLX 

months. . all th 
While we have made progress o£ very gt·ent import 111 esc 

directions, nevertheless more criminn1 cases h~ve been reversed 
dru·ing the past two years than at any time tlurm~ I he last twenty 

yealnrs.th' . ort I have set forth a table of criminal cases submitted 
1s 1 ep , f d · · t' d 

!luring the past two years, the date at~d. method o_ tspo~t ton an 
the name of the j udge writing the opmton. It wtll reat'llly. be ad
mitted that some of these cases should have been r eversed, m that 
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the suhstanlinl t'i~hts of th<' cldenclanl had been prejudiced in the 
111ethocl of tl'inl, lmt in u numht'r of th('m the guilt of the defendant 
from the whole rf'cord was c;o l'lcar that no r easonable mind could 
ha,·e ru1y doubt thcr('Of. Such <'ascs ought not to have been re
versed. 

J n tlw rvenl that the sn JH't•me eonrt fe('lS that the verdict for the 
hil-!her ofl\•usl' cannot stand. hut the c,·idcnce shows tl1e clrfenclant 
clear!)· guilty of an incluucd oiTt•nsc. the rule in the Baker case 
sl10uld )lrevail. (• 'lrztc r. Baker. 157 Iowa, 126.) But inasmuch as 
tl1e ('Ourt re.jccted th() extension of the application of this principle 
in the O'Donnrll case (Rtalt t•. O'Donnell. 157 K W., 870), un
doubtedly \\C should hav!' legislation along this line, and \V'C sho\1ld 
have n law similat· to thut of Wisconsin and the other stutcs re
lf't•t·ed to in m.v rrport, to the end that ct·iminal cases shall not be 
reversrd upon met·c tcchnicalitil'l'l. 

I trust that you wj]] read tho report .carefully and wl'ito your 
r-rpr~R<'ntntin• nnd senator· lll'l.dng the passage of a law in accord 
with as many of these r ecommendations as seem to you desirable 
and llCCC'.'IStll')'. 

·while I do not hesitate to fra11kly ~tate that cases are now bein~ 
re,·ersed whi<·h ought not to be reversed, yet we must tako our full 
share of thr n•c;ponsibilit.r. As prosecuting officers, we must ever 
hear in mind that we arc not commissioned by the people to see 
how many rases we can win, but we are commissioned as officers of 
the law to aid in t>stahli hing justice. This means that the guilty 
must be punishC'cl without fenr or favor bnt the in~ocent must he 
protected. 

· Durin~ the past few years a uumber o( cases have been reversed 
because of mic,corHiud on the part of prosecuting lawyers. 

In addition to my report. I am sendinl! you a. citation of cases 
wherein arc shown forms of indictment for almost every criminal 
offense in onr state with art explanation showing where the indict
ment has been sustained or l1rld invalid or criticized. On page 15 
you will find the list of <'asrs where prejudice has been shown by 
r eason of impropet· rcmarl<s or the prosecuting attorney. I n tho 
cases cited yon will also find a discussion of the instr·uctions rela
tive to the offense in quesUon. 

H the county attorney will feel that it is just as much his duty to 
prevent er·ror from gf'tling into the record as it is the duty of the 
trial eourt, I nm snre we will have fewer cases reversed by the su
preme court '' i th the nfccssit~· or a retrial with the resulting con-

JUDGES DIBECTlNG ATTENTION TO RECO~L:\fENDATIONS 2!1\ 

sequence of a miscarria~<' of jn~til'l'. tu~<·tlwr '' ith a lur~rr amount 
of inrreased costs nnnr<'<'s~wily im·mTl'd. 

I conclude the lal.i. day of my third lt-rm in this oO'it·e "ith kind 
remembrances of the cordial rrlution and l'IHlJwration which has 
existed during these ol!icial yrors hetw<'rn lht• t•onnty utlorlH'ys of 
the state and the ntlornry gNI<•ral. 

With greetin~ and best wislws for tl11• )\ew Y<•ar, I run. 
Your-s \'Cry truly. 

0 F.ORGE f'o~MX. 
Altor·nry (;cuaul of Iowa. 

CIRCULAR LETTER 'rO DlS'l'RlC'T .JPlWES DJHEC''l'I:\G 
ATTE:\TIOl\ TO TilE Rl~('OI\r~m:-\DA'l'lO~S MADE 'r O 
TIIE GOVER~OR, TIIB bEOlSLNl'URE AND TilE SEV
ERAL COUNTY ATTORN'EYS. 

January 1, 1917. 

To the Dislt·irt Judges of the Stair of/own. 
GE.."TLEME~: I hn\'e felt that then• w:t-; much opport uuity for 

improvement in our criminal prooNlurr wlwn 11 state like \Viscon
sin with oYer a hundred thousand more population aml largt'r 

' :>itics, had onl~~ twenty-two CIISl''\ appruh•cl dm·intr a hiC'nui~l period 
and only fonr revPrsed, and our ()Wll state hncl t hirty-fi\'t' criminal 
tases reversed or the same number of r!'\'l't~Rls us nffinnnnces of 

the cases argue<l. 
The parallel is just as striking if Wl' compnrc our own state with 

Kansas, 1\Iinne ota, :Maryland, Connecticut or . outh Dakota .. 
I have accordinJrlY covered the whole qnrstion in my biennial re

port, a copy of which I am scnclin~ yon und<'r separate CO\'C~- The 
responsibility which the supreme cotnt should h('a~· for th1~ statl' 
of affairs is set forth in this report. I t ru!it yon wtll have l1me to 
read it with care. I , howrvt'r, frankly confc•ss the share of the rc· 
sponsibility which pro. E>Cnting attor·net~ nnd ~he Department o( 
Justice must nssume, and J have ft<•conlmgly wrrttt'n the <·ounty at
torneys concerning tl1c matter au<l l'llclose you l\ copy of this letlrr. 

1 am also enclosi ng yon a copy of the c•itntion of Iowa cnses show
ing forms 0£ indictment approved in all criminal otrcn.st>s, together 
with a. ruling on instructions. T his hns just been fnrn~shed to NU'h 
county attorney in the state. I feel that if the suggcst10ns madr- to 
the governor and the legislature in the biennial r<'port and the S\lf!· 

gestions made to the county attorneys are followed, we may look for 
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muc:h improvement during the comin~ years and that Iowa will be 
fonnd in the forefront rather than the l'car of the procession. 

'With kind personalJ·cgat·ds to each of yoo and with g1·cetings and 
best wishes for the Kew Ye~r, I am, 

Yours ver·y t ruly, 
GEOBoE CossoN, 

Att01·ney Genera~ of I owa. 
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