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WORKMEN’S COMPENSATION OPINIONS

A SYMPATHETIC ADMINISTRATION.—The compensation statute should
be administered in a true spirit of helpfulness.

January 18, 1916.
Ho~. A. B. Fung, Iowa Industrial Commissioner.

Complying with your request for a brief statement of my views
upon the spirit in which the compensation law should be adminis-
tered, let me say that I am pleased to see you considering this sub-
ject so early in your administration. It is a matter of extreme im-
portance. Experience has demonstrated the need of compensation
legislation for the promotion of the public welfare and its provi-
sions have been wisely framed. Unless the real spirit of this new
legislation sufficiently pervades its entire administration, its high
purpose may be largely defeated and the conditions become so un-
satisfactory as to ereate danger of its abrogation and a return to
the distressing situations which give rise to the effort for relief.
Such a result in the matter of workmen's compensation would prove
a public ealamity and, therefore, every one in authority and having
to do with determining the precise scope of such legislation, both
in letter and spirit, should be alert. They should at all times so
apply its provisions that the wisdom embodied in such legislation
will be so evident that no considerate person will indulge the
thought of even a partial backward step towards the old system
characterized by incalculable waste to the detriment of every con-
sumer of the product of human energy; by a distressing and un-
equal distribution of the misfortunes incident to necessary indus-
trial pursuits, particularly those misfortunes to employes by per-
sonal injury losses; by a lowering tendency of moral standards in

the making and enforcing of claims for such losses and by the per-

version of human perception of individual responsibility in such

« Cases.

The Towa compensation statute is a long step toward an ideal
system requiring every consumer of the produet of human industry
to pay his ratable proportion of fair money cost of those things
which he necessarily destroys in conserving his life and welfare—
personal injury losses not intentionally incurred. Losses, whether
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through the fault of the employer or employe, or without fault of
either, should be considered as legitimately an element of such faipr
money cost as expenditures for raw material, for machinery, or for
wages.

You will soon find in your position as Iowa Industrial C’bmmis-
sioner that it is diffieult for those affected by this statute to get
into the real spirit of this legislation. Especially is this true of the
courts and the lawyers who are so saturated with the idea that
there should be no compensation paid by the employer except in
those cases where the employer is to some extent at fault.

I respectfully suggest that you and the courts, whenever any mat-
ters arising under this statute come before them, should fully ap-
preciate and be imbued with and guided by the manifest intention
of the law to eradicate utterly the injustice to employers and em-
ployes (and to the public as well), found in the old order, and
to substitute in its place an entirely new system based on the high-
est conception of man’s humanity to man and the obligation which
industry owes to those npon whom it depends, a new system which
recognizes the ageregate of its attending accidents as an element of
cost to be liquidated and balanced in money in the course of con-
sumption, a new system dealing with employes, employers and the
publie as necessarily mutual participants in bearing the burdens of
such accidents. i

You should have in mind at all times that this new system was

enacted to displace an antiquated system which dealt only with

that small class of injuries which happen through the faunlt of the
employer and gave no attention to the larger elass of injuries due
to an inadvertent failure to exercise average human care, even
though such accident was without moral turpitude. This old
system, as you know, placed employe and employer, whose inter-
ests are economically the same, in the false position of adversaries,
to the misfortune of both parties and to the publie, and thereby
increased the opportunities for those concerned as judicial as-
sistant to profit by such misfortunes.

You will agree with me that it will be most lamentable if this
proposed solution of the problem of dealing justly with the un-
fortunate vietims of our industrial life should not endure, or that
it be not perfected to the best that human wisdom ean attain, since
the system proposed is freighted with hopes for the minimizing of
human burdens and their equitable distribution.

WORKMEN'S COMPENSATION OPINIONS b

Trusting that from the foregoing yon can gather something of
the spirit of the statute, which it is your great opportunity to admin-
ister, I beg to remain, ;

Hexry E. Sampson, Assistant Attorney General.

CONSTITUTIONALITY OF Liuw—TIowa statute elective—May be affirm-
atively rejected by either employer or employe—Applies to all
general employers except farmers—Citation of authorities up-
holding constitutionality.

Hon. Epwarp C. TurxEer, Attorney General, Columbus, Ohio.

Answering your inguiry relative to the matter of the constitu-
tionality of the Iowa workmen’s conmpensation act, will say that the
Towa statute is of the elective type, being optional both as to the
employer and the employe; that it applies to all general employers,
except farmers, who do not affirmatively reject its provisions; that it
has been before the supreme court of our state where its provisions
were interpreted and all of its parts held constitutional.

(Hunter v. Colfax Consolidated Coal Co., 154 N, W, 1037).

Its constitutionality was also gipheld in a case brought in the
United States Distriet Court, which case was afterwards appealed
and is now pending in the Supreme Court of the United States
{ Hawkins v. Bleakly, 220 Fed. 378).

I do not have a printed brief containing all of the authorities
upon this subject but refer you to the following cases in which
similar statutes have been upheld:

CALIFORNIA :
Western Indemnity Co. v. Pillsbury, 151 Pac. (Cal.) 398
(eompulsory).
Mass. B. & 1. Co. v. Pillsbury, 151 Pac. (Cal.) 419.
TrNors:
People v. MeGoorty, 270 111, 610;
Deibeikis v. Link Belt Co., 261 T1l. 454, 104 N. E. 211;
('rools v. Tazewell Coal Co., 263 T11. 343, 105 N. E. 132;
Dietz v. Big Muddy Coal & Iron Co., 263 111. 480, 105 N. E.
289,
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Towa:

Hawkins v. Bleakly, 220 Fed. 378;

Hunter v. Cdlfaz Consolidated Coal Co., 154 N, W. (Ia.)

1037. -

KansaAs:

Shade v. Ash Grove L. & P. Co., 144 Pac. (Kans.) 249, 99

Kans. 146. '
KENTUCKY :

Ky. State Journal Co. v. Workmen’s State Compensation
Board, 170 8. W, (Ky.) 1166.

MASSACHUSETTS ;
Young v. Duncan, 106 N. E. (Mass.) 1;
Pendar v. H. & B. Am. Mach. Co., 87 Atl. (R. 1) 1;
Opinion of Justices, In re, 209 Mass. 607, 96 N. E. 308.
MiNNESOTA ¢
Mathison v. Minneapolis Street Ry. Co., 148 N. W. (Minn.)
71,
MONTANA
Cunningham v. N. W. Improvement Co., 44 Mont. 180, 119
Pac. 55¢4. -
NEw JERSEY ;

Sexton v. Newark Telephone Co., 86 Atl. (N. J.) 451;
0’Connell v. Simms Magneto Co., 85 N. J. L. 64, 89 Atl. 922
On10: '
State v. Creamer, 85 Ohio St. 349, 39 L. R. A. (N. 8.) 694,
Porter v. Hoplins, 109 N. E. (Ohio) 629;

Ztgznfckr v. Diamond Portland Cement Co., 23 Ohio Dee.

Jef;e-y Mig. Co. v. Blagg, 235 U, 8. 971, 35 Sup. Ct. Rep.
7.

TEXAS :

Mig_«zleton v. Texas Light & Power Co., 178 S. W, (Texas)
06 ;

Mi;lsdsieton v. Texas Light & Power Co., 185 S. W. (Texas)

Memphis Cotton O Co. v. Tolbert, 171 S. W, (Texas) 309.
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WASHINGTON :

State v. Clausen, 65 Wash. 156, 37 L. R. A. (N. 8.) 466;
State v. Mountain Timber Co., T5 Wash 581;
Stoll v. Pac. 8. 8. Co., 205 Fed. 169.

WesT VIRGINIA :

De Francesco v. Piney Mining Co., 86 8. B. (W, V.) 777.
WISCONSIN :

Borgnis v. Falk Co., 147 Wis. 327, 37 L. R. A. (N. 8.) 489.
UUNITED STATES:

Mondowv.N. Y. & N. H. & H. R. Co0.,223 1. 8. 1.
Trusting that the foregoing will prove sufficient for your pur-
poses, I beg to remain,

Yours very truly,
Hexry E. Sampsox, Assistant Altorney General.

Crrres ANp Towns As Emprovyers—Laborers engaged in repair of
publie buildings and doing road and street work are employes—
Public officers not employes—Volunteer firemen not employes.

December 3, 1915.
W. C. LoosBrock, Town Clerk, Dyersville, Towa.

Replying to your letter of November 26th will say that in my
judgment your laborers engaged in the repair of public buildings
and in the cleaning of sewers and in the laying of water mains and
in the doing of road and street work are employes within the mean-
ing of section 2477-m16(h), supplement to the code, 1913.

It is expressly provided in said section 2477-m16(b) that the term
‘employe’ within the meaning of the Towa workmen’s compensation
act does not include an official elected or appointed by the state,
county, school distriet, municipal corporation or eities under special
charter and commission form of government and under such a
provision your town clerk and town treasurer and perhaps your
weighmaster, your marshal, your night policeman, your special
policemen and your street commissioner would be excluded, depend-
ing in each instance upon the nature of their appointment or em-

ployment.
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Since your volunteer fire company is made up of men who re-
ceive no compensation and are not in the regular employ of the
town it is my judgment that it cannot be said there exists the rela-
tionship of master and servant between such firemen and your town
and that, therefore, they are not employes within the meaning of the
Iowa workmen's compensation act.

Henry E. Sampson, Assistant Attorney General.

Exrroves or Pusuic EMprovers.—Officers of counties, cities and
school boards are excluded, while the workmen of such publie
employers are included within the compensation act.

June 26, 19186,
Hon. A. B. Fung, Towa Industrial Commissioner.

You ask to be advised whether or not the officers and employes of
counties, cities and school districts are included as workmen within
the meaning of the Iowa workmen's compensation aect, and for
answer to same permit me to call your attention to the provisions of
section 2477-m16(b) which reads as follows:

“ “Workmen’ is used synonymously with employe, and means
any person who has entered into the employment of, or works
under contract of service, express or implied, or apprentice-
ship for an employer, except * * * an official elected or ap-
pointed by the state, county, school district, municipal eorpora-

tion, cities under special charter or commission form of gov-
ernment.”’

You will observe from the foregoing statutory definition that any
officer who is elected or appointed by the eounty, city or school
district is expressly excluded from the provisions of the Iowa com-
pensation law, and in each particular case coming before you for
decision you must first ascertain whether or not the injured person
is an officer, either elected or appointed, and if so, then you must
find that such person is not entitled to compensation under the
act. 1If, on the other hand, such injured person is not an officer
within the meaning of the statute, either elected or appointed, but is
in fact a workman, as that term is defined by the statute, then com-
pensation should be allowed,

You will at once observe from an application of the rule just
stated that the supervisors, treasurer, elerk, sheriff, attorney,
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recorder, assessor, ete., are officers of the county and therefore
excluded; also, that the mayor, councilmen, commissioners, clerk,
treasurer, attorney, engineer, ete., are officers of cities and towns
and are therefore excluded, and that members of the school board are
officers of school distriets and therefore excluded.

By applying the same rule you will find that the county engineer,
superintendent of the poor farm, road overseers, courthouse janitors,
ete., are employes and therefore included ; that the superintendent
of city water works plant, the superintendent of a public eleetric
light plant, the superintendent of streets, the eity hall janitors, ete.,
are employes of a eity and therefore included ; that the school house
janitors are employes of the s¢hool distriet and therefore included.

Hexry E. Sameson, Assistant Attorney General.

Towx MarsmarL—Not employe, Public official. Execluded under
compensation act.

November 27, 1916.
Hoxn. A. B. Fusg, Iowa Industrial Commissioner.

You ask to be advised as to whether or not a town marshal is an
official within the meaning of section 2477-m16(b), supplement to
the code, 1913, and whether or not, in case of injury, a town marshal
is entitled to compensation under the Towa workmen's compensation
act.

Answering your inquiry will say that, under the only reasonable
interpretation which can be made of said section 2477-m16(b), all
publie officials are excluded from the term ‘‘employe’” as used in
the Towa workmen’s compensation act, and that by reason of such
exclusion public officials cannot avail themselves of the privileges
of compensation. In at least half of the compensation statutes of
this country a clear distinction is expressly provided in the act be-
tween ‘‘employers’’ and ‘‘officials’’ among which may be mentioned
those from the states of California, Illinois, Louisana, Maine, Michi-
gan, Minnesota, Nebraska, West Virginia, Wisconsin, Wyoming and
others. 1 know of no state which expressly provides that publie
of ficials are included within the term ‘‘employe.”

If, then, a town marshal is a public official under the provisions
of the Towa statutes, he is expressly excluded from the pro-
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visions of the Towa compensation act, and it is my deliberate judg-
ment that, under the statutes of lIowa, a town marshal is a publie
official within the meaning of said compensation act.

Section 652, supplement to the code, 1913, provides, among other
* things, that the mayor of each town shall appoint a marshal who
shall be ex-officio chief of police. The supreme court held in the
case of Baxzter v. Beacon, 112 Towa 744, that since the marshal of a
town was an appointee of the mayor, a contract between the city
council and a person to act as marshal at a stipulated salary was
not valid.

Seetion 657, supplement to the code, 1913, provides for the re-
moval of the town marshal by the mayor.

Section 5099 of the code names town marshals as included within
the general term of ‘‘peace officers,”” and the supreme court in the
case of State v. Watson, 66 Iowa 670, held that the town marshal was
in fact a peace officer with authority to arrest persons guilty of

vagraney, and with authority to serve the orders of a justice of the-

peace committing such person to imprisonment.

For further authorities bearing upon this subject and tending to
support the position here contended for, see: Mechem, Public Of-
ficers, pp. 855, 856; Throop v. Langdon, 40 Mich. 673; Blynn v.

Pontiac, 151 N. W. 681 ; Woodhull v. N. Y., 150 N. Y. 450; Ez Parte .

Freston, 161 8. W. (Tex.) 115; State v. Schram, 82 Minn. 420;
Scherl v. Flam, 136 App. Div. (N. Y.) 753; Lizano v. City, 96 Miss.
640; Sibley v. Connecticut, 89 Conn. 682.

In view of the foregoing, it is my judgment that a town marshal
is a publie officer under the statutes of Iowa, and that as such he is
excluded from the provisions of the Jowa workmen’s compensation
act.

I am aware of some language in my letter to W. A. Templeton,
under date of April 24, 1914, which would justify one in thinking
that at that time I held to a contrary view, but it should have been
explained in that letter that the particular injury to which I was

there referring was to one received by the manager of the city water

works, and who performed the duty of street commissioner for the
town while at the same time acting as town marshal. The injury
in that case arose while the party was engaged in the performance of
some manual labor in connection with the water works.

Hengy E. Sampson, Assistant Attorney General,
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FireMAN AN EmproveE—Member of paid fire department of eity is
an employee within meaning of eompensation act.

November 23, 1916.
Hox~. A. B. Fung, Iowa Industrial Commissioner.

You ask to be advised whether or not a member of the paid fire
department of a city is an employe within the meaning of the Iowa
workmen’s compensation act, and in answer to same will say that,
in my judgment, such a fireman is an ‘‘employe’’ within the mean-
ing of the definition set forth in seetion 2477-m16(b), supplement to
the code, 1913.

This position is consistent with that taken by the Massachusetts
Industrial Accident Board in the case of Nelson v. City of New Bed-
ford, case no. 1209, Nov. 20, 1914, wherein it was held that a mem-
ber of the fire department of the City of New Bedford was in-
cluded within the provisions of the Massachusetts workmen'’s eom-
pensation aet, which, by its express terms (section 6, ch. 807, Aects
1913), is made to apply to all laborers, workmen and mechanies
in the serviece of the commonwealth or of a county, city or town or
distriet having the power of taxation, under any employment or
contract of hire, express or implied, oral or written, including
those employed in work done in performance of governmental duties
as well as those employed in municipal entrprises conducted for
gain or profit.

Henry E. Sampson, Assistant Attorney General.

APPRENTICES—Apprentice an employe. Compensation due depends
upon terms of articles of apprenticeship and cirenmstances of
case.

November 27, 1916.

How. A. B. Fung, Towa Industrial Commissioner.

You ask to be advised whether or not an apprentice who earns no
wages is an employe within the meaning of the Towa workmen’s com-
pensation act. _ '

Answering your inquiry will say that the courts have generally
held apprentices to come within the term ““employe,”’ even though
such apprentice received no direct wages and depended for remun-



12 REPORT OF THE ATTORNEY GENERAL

eration upon the knowledge obtained. Such was the holding of the
supreme court of Georgia in the case of Smith v. W. & A. R. R. Co.
134 Ga. 216, the eourt saying: 4

““If a person under due authority from a railroad company
goes upon one of its engines hauling a train, for the purpose of
learning the duties of a fireman, and performs services for the
company in order to gain such experience and knowledge of the
work as will render him competent to act as a regular fireman
and to receive pay as such, thus becoming what is called ‘a
learner fireman' or ‘an apprentice fireman,’ he is, while thus
acting, a servant of the company, although he receives no pay
during the time of such preparatory serviee, and as such servant
he is a fellaw servant with the regular servants employed in the
operation of the train on which he is engaged. Weisser v.
Southern Pacific Ry. Co., 148 Cal. 426 (7 Am. & Eng. Ann,
Cas. 636, 83 Pac. 439).

I have found two English cases which are consistent with the
view just expressed, The first is that of Emerson v. Donkin Co.,
decided November, 1910, and found on page 74, Vol. 4, Butter-
worth’s Workmen’s Compensation Cases; the second being the case
of Turner v. Steamship Haulwen, decided February, 1915, and
reported at page 242, Vol. 8, Butterworth’s Workmen’s Compen-
sation Cases,

In view of the authorities it is my judgment that an apprentice
would be an employe within the meaning of the Iowa workmen’s
compensation act and that, as such, he would be entitled to com-
pensation. As to the amount of compensation, this would depend
upon the terms of the articles of apprenticeship under which such

apprentice was employed and upon the particular circumstances
of each case.

Hexry E. Sampson, Assistant Attorney General.

Jasuan EmproyMENT—No employes excluded from Iowa com-
pensation act unless employment is casual or not for the pur-
pose of employer’s trade or business,

July 25, 1916.
Homer 8. Stevens, City Solicitor, Clarinda, Towa.

Your letter of July 19th, addressed to the Hon. A. B. Funk,
has been handed to me for attention,
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The statement of facts, as set forth in your letter, is as follows:

““The employer is a munieipal eorporation. One of the pumps
used in the Water Works Station of the City became out of
repair and it was necessary to secure the serviees of a man or
two to assist in repairing the same. The injured party was em-
ployed to assist the Water Commissioner in installing repairs
for the pump and they expected to complete the same in a few
hours. While he was unserewing a pipe with a pair of chain
tongs, the injured party strueck, with a hammer, the end of the
tongs which grip the pipe for the purpose of loosening the
chain tongs, and a small piece of metal flew off of the chain
tongs and hit him in the eye. The attending physician says he
has lost the sight of his eye. The injured party was to be paid
at the rate of Two Dollars ($2.00) per day and had only worked
a few hours when the accident happened. He was not an em-
ploye of the city previous to this time and he is a day laborer.
Tt was the intention of the eity to retain him in its employ only
during this particular job of work."”

The legal question involved in your inquiry is whether or not the
injured employe of the town of Clarinda is an employe of such
munieipal corporation within the meaning of the statute, or is he
excluded under the provisions of section 2477-m16(b), reading:
‘‘Except a person whose employment is purely casual and not for
the purpose of the employer’s trade or business.”” The statutes of
most of the other states use the word ‘‘or’’ in place of the word
““and.”’ By reason of this peculiar language of the Towa statute
this department has been holding that no employes are excluded
from the provisions of the ITowa workmen’s compensation act, unless
there are two essential elements present, first, that the employment
is purely casual, that is indefinite, uncertain and temporary; and
second, that such employment is not for the purpose of the em-
ployer’s trade or business, In other words, if the employment is
not of a casual character, it is not necessary that the employment be
for the purpose of the employer’s trade or business or, on the
other hand, if the employment is for the employer’s trade or busi-
uess, it is not necessary that such employment be of a casual char-
acter.

For authorities bearing upon this subject see, 4 N. & C. cases, 502,
footnote; 6 N, & C. cases, 958, footnote; In re MeAuliffe, Ohio Ind.
Com., Oet. 9, 1914; Clements v. Columbus Saw Mill Co., Ohio Ind.
Com., Oct. 21, 1914 ; Mueller v. Oclkers Mfg. Co., 36 N. J. L. 117;
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Grogan v. Frankfort Gen. Ins. Co., Mass. Workmen’s Comp. Rep.
(1913) 231; In re Howard, 5 N. C. C. A. 449; Schaeffer v. De Grot-
tola, 4 N. C. C. A. 582; Brown v. City of Mauston; 3 N. C. C. A.
693-n; In re Michaels, Ohio Ind. Com., Oct. 24, 1914.

In the case of Sabella v, Brazileiro, 31 Atl. (N. J.) 1032, the court
said :

““The evidence shows- that deceased was justified in the ex-
pectation that the employment would continue at least until
the ship was loaded or so long as his services were required for
the purpose. While this class of work was not constant de-
fendant depends upon there being a ship of the prosecutor in
port. It appears that the deceased was frequently called upon
by the prosecutor to serve them in this partieular class of work,
being one of a class of stevedores ready to be called upon when
required. We think this supports the finding that the em-
ployment was not casual within the meaning of the word as
expressed in the statute. The ordinary meaning of the word
“easual’’ is ‘‘something which happens by chance,”” and an
employment is not casual—that is, arising from acecident or
chance—where one is employed to do a particular part of a
service requiring someone regularly with the fair expectation
of its continuing for a reasonable period.”’

In the case of King v. Boston Brick Co., National Compensation
Journal (October 1914), page 21, the Massachusetts Industrial
Accident Board held that the employment of the person for one day
as a driver for the delivery of brick, not for one particular job, but
for the day, is not a casnal employment even though the employ-
ment is for one day only.

In the case of Mueller v, Oelkers Mfg. Co., supra, the court held
that the mere fact that the workman undertakes the work without
any express agreement as to the amount which he shall be paid is
not sufficient to constitute him a casual employe.

In view of the foregoing authorities, it is my judgment that an
employe, working under the conditions set forth in the above state-
ment of faets, would be included within the provisions of the Towa
workmen's compensation act.

Hexnry E. SampsoN, Assistant Attorney General.
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CARPENTER WORK ON Farym—A carpenter engaged in building a
barn upon a farm is not engaged in an agricultural pursnit.

Mareh 27, 1915.
J. G. ZiegLER, Lone Tree, Towa.

Replying to your letter of March 19, addressed to Attorney Gen-
eral Cosson, and having reference to the Iowa workmen’s compen-
sation act, will say that if your son is a earpenter by trade, and if
he was employed by Mr. Cummins to assist in the construction of a
barn, and if your son was in no way connected with the doing of
farm labor except in the building of such barn, and if he was in
fact employed by the said Cummins as a carpenter and for no other
purpose, and if he received personal injuries which arose out of and
in the course of his employment, it would seem that your son would
be entitled to ecompensation in accordance with the provisions of
the law as set forth in chapter 147, acts of the thirty-fifth gen-
eral assembly, provided the employer, Mr. Cummins, was carrying
compensation insurance as required by section 42 of said chapter
147. If, on the other hand, Mr. Cummins had failed to provide such
insurance or had rejected the compensation features of the act, then
he would be liable to you not for compensation but for damages in
accordance with the rules governing employer’s liability.

Hexry BE. Savpson, Assistant Attorney General.

Coﬁmxssron Mex—Those following an independent calling are gen-
eral eontractors and not employes.
July 26, 1916.

MaNaATTAN O1n CoMPANY, Des Moines, Towa.

Your letter of July 17th addressed to the Towa industrial com-
missioner relative to whether or not your commission men are em-
ployes within the meaning of the workmen’s compensation act has
been handed to me for attention, and in reply to same will say that
trom your letter T understand that the arrangement which you have
with your commission men provides that they may or may 'not de:vate
all of their time to the sale of oil; that they do not remain ennre!y
under the control and direction of your company ; that they are paid
a commission upon the quantity of oil which they sell ; that t'ht'ay are
responsible to the company for all oil delivered to them; that in the
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sale of such oil they are responsible for the prompt payment for all
oil sold by them, and that their work is more in the nature of a pur-
suit of an independent ecalling than it is of rendering a per-
sonal service to your company as employer.

Under such an arrangement, it is my judgment that your com-
mission men are not employes within the meaning of the lowa work-
men’s compensation act and that you would not be required, under
the provisions of this statute, to earry eompensation insurance for
them,

I am sending you under separate cover eopy of pamphlet entitled
““Workmen's Compensation’’ and ecall your attention to the opinion
found at pages 18 and 20 which bears upon the general subjeet.

Hexry E. Samrson, Assistant Attorney General,

INTERSTATE RAILROAD EMPLOYES—Whether or not an interstate rail-
road employe, injured through no negligence of the emplayer,
can recover compensation under the Towa compensation aet,
quaere—Authorities,

November 14, 1916,
Hox. A. B. Fung, Towa Industrial Commissioner.

Replying further to your inquiry relative to the extent to which
the Towa workmen’s compensation act is limited in its application
by the federal employers’ liahility act which affords a remedy to.an
employe of an interstate carrier by rail who has been injured by the
negligence of the carrier will say that there is a sharp eonflict of
authorities between the courts upon the question of whether or not
the state compensation act applies to injuries of interstate carriers
by rail where the injuries were received while the employe was him-
self engaged in furthering interstate commerce. There has been no
authoritative ruling by the United States supreme court upon your
particular question although I understand there are two or three
such cases now pending before that high court.

The New York Court of Appeals has held that the New York
compensation act was applicable to injuries to employes of interstate
carriers by rail, although such employes were themselves engaged in
furthering interstate commerce, if the injuries were not received be-
cause of the negligence of the carrier. The court in its decision
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jpointed out that the federal act was based solely upon negligence
end that, under the state aet, the negligence of the employer was
immaterial. During the course of its opinion the court said:
*“We-think it is evident, also, that Congress has recognized
the difference between these two kinds of statutes. In enacting
the Federal employers' liability act it intended to oeceupy and
exclusively pre-empt the field in which the liability of certain
employers engaged in interstate commerce to their employes is
preseribed when the latter were injured as the result of negli-
gence. It did not intend to enter upon the filed of compensa-
tion for industrial accidents which were not the result of negli-
genee, but left that field open for occupancy by the state until
such time as it should assume to legislate upon this subjeet.
The view that Congress intended to observe the distinction be-
tween the two kinds of statutes referred to is fortified by the
fact that it has passed a workmen's compensation law exelu-
sively applicable to Federal employes, in which liability is not
made to depend either upon fault or contract (35 Stat. at L.
556-558, chap. 236, Comp. Stat. 1913, sections 8923-8929),
whereas, as to certain private employments, it has regulated the
suhject only in those cases where the employe is injured as the
result of negligence (35 Stat. at L. 65, chap. 149). The work-
men's eompensation statute of this state was not in any way de-
signed to conflict with the authority of Congress over interstate
commerce. As was said by this court in Jensen v. Southern P.
Co. ‘Its obvious purpose was to guard against a construction
violative of the Constitution of the United States.” "’
Winfield v. New York C. & H. R. R. Co., (1915) 216 N. Y.
284, affirming 168 App. Div. 351,

The supreme court of New Jersey has held that the federal
cmployers’ liability aet does not prevent the applicability of the New
Jersey workmen's compensation act in the case of an injury to a
hrakeman on an interstate train since the two acts deal with entirely
lifferent matters. .

Rounsaville v, Central R, Co. (1915), 94 Atl. (N. J.) 392.

In the case of West Jersey Trust Co. v, Philadelphia & R. E. Co.
(1915), 95 Atl. (N. J.) 753, the supreme court of New Jersey held
that the fact that the deceased workman was engaged in furthering
interstate commerce at the time of his death did not prevent his de-
pendents from recovering compensation under the New Jersey act.
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The supreme court of New Jersey, in the case of Hammill v. Peny.
sylvania R. Co., 94 Atl. (N. J.) 313, held that the federal employers’
liability aet did not prevent the operation of a state compensation
act in a ease in which no elaim for negligence on the part of the em-
ployers could be made. The court said:

““The federal and state aets are not in pari materia. The
one is an act ereating a liability to the employe as in tort, based
upon common-law negligence, or the failure to comply with
some statutory provision for the safety of the employe; the
other, so far as its section two is concerned, is a compensation
act purely eontractual in character, and requiring compensation
for injury or death to be made as an incident of the mere re-
lation, and quite irrespective of any question of negligence on
the part of the employer. It was manifestly intended, among
other things, to give relief in just such cases as the present one,
where no claim of negligence on the part of the employer could
reasonably be made. As to this class of cases, at least, we deem
the federal act not to be exclusive. The authorities cited by
prosecutor will he found to involve in each case a conflict be-
tween the federal act and a state act imposing a liability as in
tort for a breach of a statutory or common-law duty.”’

The courts have uniformly held that the state compensation acts
apply to those engaged in furthering intrastate commerce as dis-
tinguished from interstate commerce since the federal employers’
liability act only applies to those who are injured while furthering
interstate commerce. The supreme court of New York in the case of
Okrzsezs v. Lehigh Valley R. €. (1915), 155 N. Y. Supp. 919, held
that an employe of a railroad company located and operating within
the state who was at work on the repair of a car is under the protec-
tion of the state eompensation act and not under the federal em-
ployers’ liability act since he was not engaged in furthering inter-
state commerce at the time of the injury, although the ear had been
used in both interstate and intrastate commerce.

On the other hand, the Illinois court has held that the state acts
cannot in any case apply to injury to employes of interstate carriers
by rail where the employe, when injured, was himself furthering
interstate commerce. See the case of Staley v. Illinois C. R. Co.
(1914), 186 111. App. 593.
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Several decisions of the California ecourt are to the same effect. See
Smith v. Industrial Acedt. Commission (1915), 26 Cal. App.
560 ; anda»
Southern P. Co. v. Pillsbury (1915), 151 Pae. (Cal.) 277.

In the case of Young v. Duncan (1914), 218 Mass. 346, the court
of that state said that the Massachusetts act probably did not em-
brace employes subject to the federal employers’ liability act.

If you desire to further investigate this important subject
1 would suggest that you examine the following additional authori-
ties:

Michigan C. R. Co. v. Vreeland (1913), 227 U. 8. 59;
Jensen v. Southern P. Co., 215 N. Y, 514; <
Stoll v. Pac. 8. 8. Co. (1913), 205 Fed. 169;

Connole v. Norfoll. & W. R. Co. (1914), 216 Fed. 823;
Kennerson v. Thames Towboat Co., 89 Conn, 367;
Grybowski v. Erte R. Co., 95 Atl. (N.J.) 76%;

Berton v. Tietjen & L. Dry Dock Co., 219 Fed. 763;
Moore v. Lehigh Valley Co., 100 N. Y. Supp. 620.

You will observe from the foregoing that the supreme courts of
New York and New Jersey and Conneeticut have held that the
state compensation act applies to injuries of employes of interstate
carriers by rail where the employe, when injured, was himself furth-
ering interstate commerce, if the injury was not caused by the negl?-
genee of the employer, while the supreme courts of Tllinois and Cali-
fornia take a different view. Until the United States supreme court
passes upon this question it will not be known which of these t_wo
conflicting views will be adopted and, since there is high authority
for both of these positions, your arbitration committee could find
reasonable grounds for deciding this question in whichever way ap-
peals to it as just and as intended by the legislature of Towa.

Hexey E. Saupson, Assistant Attorney General.

19
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Senee of Ewrovmest.—Injury arising within or without
sphere of employment depends upon faets in each particular
ense ~without, no eompensation; within, eompensation shonld
be allowed. Courts hold wide distinetion between prohibitions
limiting sphere of employment and prohibition dealing with
eonduct within sphere of employment.,

November 15, 1916.
Hox. A, B. Fusk, lows Industrial Commissioner,

[ have for consideration your guestion involving the distinetion
botween those prohibitions which limit the sphere of employment
and those prohibitions whieh deal with the eonduct of the employe
within the sphere of employment and, especially, as such distinetion
affeets the rights to compensation under the Iowa workmen's com-
pensation net,

Answering yvour inquiry will say that the courts have uniformly
eld that there is a wide distinetion between those prohibitions limit-
ing the sphere of employment and those prohibitions dealing with
conduet within the sphere of employment.

One of the earliest cases is that of Plumb v, Cobden Flour Com-
pany (1914), A, C. 62, wherein the rule was stated as follows:

“There are prohibitions which limit the sphere of employ-

ment, and prohibitions which only deal with conduet within

* the sphere of employment, A transgression of the prohibition

of the latter class leaves the sphere of employment where it

was and, consequently, will not prevent recovery of eompensa-

tlon. A transeression of the former class earries with it the
result that the man has gone outside the sphere,’

Lord Dunedin, who prepared the opinion, after discussing the
tests which govern the right to compensation in aceidents arising
from prohibited sets, pointed out that there are prohibitions which
limit the sphere of employment and prohibitions which only deal
with eonduet within the sphere of employment, and cited a num-
ber of eases.

In the ease of Chilton v. Blair & Co., 20 T. L. R. 623, the rule

governing the question of ‘‘sphere of employment'’ was stated as

follows:

11t is well established that a workman who is seriously and

permancutly disabled by an aceident may recover compensation

if he was doing the work he was employed to do, though doing it
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negligently and contrary to rules laid down, On the other
hand, a workman eannot recover compensation, if he was not
doing the work be was employed to do, but was doing something
substantially different although intending to produce the same
result.”’

Tu the case of Whitehead v. Reader, 2 K. B. 45, it was said by
Collins, L, J., that:

1 agree in what has already been pointed out, that it is
not every breach of a master's arders that would have the
effeet of terminating the servant's employment, so as to ex-
cuse the master from the consequences of the breach of his
orders. We have to get back to the orders emanating from
the master to see what is the sphere of employment of the
workman. and it must be compelent to the master to limit that
sphere, If the servant acting within the sphere of his em-
ployment violated the order of his master, the latter is respon-
sible, Tt is, however, obvious that a workman eannot travel
out of & sphere of his employment without the order of his
employer to do so; and if he does travel out of the sphere of his
employment without such an order, his acts do not make the
master liable either to the workman under the workman's
compensation aet 1897, or to third persons in common law,"”

It was held in the case of Parker v, Hambrook, 107 L. T. R. 249,
that a workman employed to dig flints for rond muking, who went
into & treneh where he had been forbidden to go for the purpose
of digging flints which were more plentiful there, and who sus-
tained an injury by falling earth, conld not recover compensation .
beenuse said injury did not arise out of and in the course of his
employment. During the eourse of the opinion the following illus.
tration of the rule to be adopted in such eases was given:

““If 1 tell a workman to mend a certain window from the in-
side, the fact that he did it from the outside and not from the
inside would not disentitle him or his dependents to com-
pensation if he met an aceident. But if 1 told him to mend
one particular window and he goes and mends another window
where [ have told him wot to go, that wonld disentitle him to
ecompessntion.”

-
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Tllustrations of facts and eireumstances where compensation is
denied on the ground that the injury did not arise out of the e
ployment may be found in the following cases:

Jenkinson v. Harrison, 4 B. W. C. C. 194;

Edwards v. International Coal Co., 5 W. C. C. 21;

Losh v. Evans, 19 T. L. R. 142; g
Marriott v, Brett, 5 B. W. C. C. 145;

Naylor v. Musgrave Spinning Co., 4 B. W. C. C. 286;
Mulholland v. Hazelton, 36 Ir. L. T. 217;

Buchanan v. Baird, 4 B. W. C. C. 397.

And it might also be suggestive to read the case of
Byram v. Ill. Cent. R. . Co., 154 N. W, (Ia.) 1006,

For illustrations of cases where the facts and circumstances were
such as permitted the recovery of compensation sce:

Sponatiski case, 108 N, E. 466;
Clem v. Chalmers Motor Co., 154 N. W. (Ia.) 848;
Milwaukee, C. G. Co. v. Ind, Coms., 151 N. W, (Wis.) 247;
State v. Brewing Co., 151 N. W. (Minn.) 912;
Terlechi v. Strauss, 89 Atl. (N. J.) 584;
Seller v. Boston R. D. C,, 7 B. W. C. C. (Eng.) 99;
Goslan v. Gillies (1906), S. C. Scot. 68;
Ferguson v. Brick & Supplies Co., 7 B. W. C. C. 1054;
Spooner v. Detroit Co., 153 N. W. (Mich.) 657;
Miner v. Franklin Co., 26 L. R. A. (N. 8.) (Vt.) 1195;
Malting Co. v. District Ct., 151 N. W. (Minn.) 912.

It may be suggestive to outline this subject as follows:

I

Prohibitions dealing with eonduet within sphere of employment:
(a) Deviations from specific duties, such as:

1. Machinist assisting in expediting repairs;

2. Substituting for foreman in feeding machine;

3. Employe assisting in loading and unloading wagons;
greasing wagon wheel ;

4, Foreman of exeavation work tracing electric wire;

5. Emergency service to locate electrie line trouble;

6. Employe taking refreshments from employeér near ma-
chine,
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(b) Disobedience of rules, directions or regulations, such as-:
1. Railway porter jumping on foothoard of baggage van;

2. Employe operating machine when sitting instead of
standing;

Miner working in dangerous place;

4. Laborer riding on material hoist against implied pro-
hibition ;

Employe crossing railroad yard tracks,

IL

=

'C,"I

Prohibitions limiting sphere of employment, such as:
(a) Foreman utilizing shafting for hand work.
(b) Employe doing work expressly forbidden.

You will, therefore, observe that whether or not an injury arises
within or without the sphere of employment depends entirely upon
the facts of each particular case and, therefore, I can say 10 more
to you than that, if the injury arose outside the sphere of employ-
ment, then no compensation should be allowed, but, if the injury
avises within the sphere of employment, compensation should be ai-
lowed even though the injury is sustained becanse the work is being
done negligently or contrary to rules.

HeNrY E. SamrsoN, Assistant Attorney General.

Ix Course or ExPLOYMENT.—Injury to an employe, who, while re-
turning from work, ran after passing wagon to secure ride home
and broke his leg, did not arise out of employment.

December 16, 1915.
Ho~N. WARREN Garst, Towa Industrial Commissioner,

From your oral statement of the ease which you now have up for
consideration I understand that the employe was injured by break-
ing his leg while returning from work at the close of the day ; that at
the moment of the injury he was running after a wagon which was
then passing by in order that he might secure a ride home; that it
had been the custom of the employer to provide the employe with
transportation from the place of work to the home of the employe,
but that on this particular night no such conveyance was provided ;
that you desire advice upon the question of the legal liability of the
employer in such a ease.
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It may be conceded for the purpose of this case that the injury
arose during the eourse of the employment of the employe, but I
cannot rid myself of the belief that the injury did not arise out of
the employment and I call your particular attention to an opinion
from the supreme court of Massachusetts in which it says:

‘Tt is not easy nor necessary to the determination of the case
at bar to give a comprehensive definition of these words (per-
sonal injury arising ont of and in the course of his employ-
ment), which shall acenrately inelude all eases embraced within
the act and with precision exclude those outside its terms. It is
sufficient to say that an injury is received ‘in the course of’ the
employment when it comes while the workman is doing the
duty which he is employed to perform. It arises ‘out of’ the
employment when there is apparent to the rational mind upon’
consideration of all the eireumstances a casual connection be-
tween the conditions under which the work is required to be
performed and the resulting injury. Under this test, if the in-
jury ean be seen to have followed as a natural inecident of the
work, and to have been contemplated by a reasonable person
familiar with the whole situation as a result of the exposure oe-
casioned by the nature of the employment, then it arises ‘out
of’ the employment. But it exeludes an injury which cannot
fairly be traced to the employment as a contributing proximate
cause and whieh comes from a hazard to which the workman
would have been equally exposed apart from the employment.
The causative danger must be peculiar to the work and not

common to the meighborhood. It must be incidental to the
character of the business and not independent of the relation of

master and servant. It need not to have been foreseen or ex-

pected, but after the event it must appear to have had its
origin in the risk connected with the employment and to have
flowed from that source as a rational consequence.’’ (MeNicol

v. Employers® Liability Assurance Corp., 215 Mass. 497.)

Trusting that the foregoing will aid you in arriving at a correct

adjustment of the case, I beg to remain,
Hexry E. Samrson, Assistant Attorney General.
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INJURY SusTAINED AFTER CUSTOMARY QUITTING Hovr.—Compensa-
tion not allowed for injuries sustained after working hours.

> November 24, 1916.
Hon. A. B. Fung, lowa Industrial Commissioner.

As bearing upon your inguiry relative to whether or not com-
nensation should be paid under the Iowa workmen'’s compensation
act for an injury sustained by an employe who remained to work
after the customary quitting hour, permit me to call your attention
10 the case of Gordon v. Eby (Case No. 10, California Comp. Aect,
March 20, 1914), in which Gordon was allowed compensation by the
California commission for an injury due to an accident which
nappened a few minutes after five P. M., where five o’clock was
the regular quitting time. In awarding compensation the com-
mission held that sufficient evidence had been introduced to show
that the contentions of the defendant to the effect that the accident
did not arise out of or in the course of employment eould not be
sustained. It declared that the quitting time varied as the require-
ments of the work necessitated, that no instructions had been given
to the employe as to the time for starting or leaving work, and that,
whether rightfully or wrongfully, the employe filled an empty
bucket when it was lowered from the roof by the employer because
he thought his employer wanted it filled. The general rule was
stated as follows:

‘“The general rule in construing compensation laws is that
the responsibility of the employer begins when his employe
enters his premises to perform the services required of him,
and terminates when the employe leaves such premises, provided
that he does not loiter needlessly or arrive at an unreasonable
hour in advance of the beginning of his duties, Gordon’s in-
Jjury was sustained while he was still on the premises of his em-
ployer and performing a serviee which he believed to be re-
quired of him by his employer, and this we think distinetly
brings him within the provisions of the Workmen’s Compen-
sation, Insurance and Safety Aect, although he may have re-
mained overtime a few minutes in order to perform such
service. "’

Trusting that the foregoing will prove helpful, I beg to remain,
Hexry E. Sampson, Assistant Attorney General.
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Norice oF InJury.—Must give notice to employer within ninety
days of date of injury.—Failure cuts off right to compensa-
tion.—Good cause must be shown if not given until after fif-
teen days.—If employer can show he has ‘been prejudiced by
such delay he can be relieved to extent prejudiced thereby.

October 3, 1914,
Hox. WarreN Garst, Jowa Industrial Commissioner,

For answer to the question submitted to you by the Globe Indem-
nity Co., permit me to refer you to section 9, chapter 147, acts of
the thirty-fifth general assembly.

I'nder the law as therein provided, notice of an injury musi
reach the employer within ninety days from the date of the injury
or the injured employe is forever cut off from any right to com-
pensation under the act. 1f the employe fails to give notice to his
cuiployer until after the fifteenth day following the injury and
prior to the thirtieth day following such injury, he can recover
provided, however, the employer is unable to show that he has been
prejudiced by reason of such want of knowledge, in which latter
event the employer is relieved from paying compensation to the ex-
tent to which he has been prejudiced. If the employe notifies his
employer within fifteen days following the injury, he is entitled to
full compensation although in justice he should give immediate no-
tice. A failure on his part to notify the employer immediately fol-
lowing the injury does not affect his right to recover compensation.

It would follow, of course, that if the employer or his representa.

tive had actual knowledge of the occurrence of an injury, notice
hy the employe would be unnecessary and his failure to give same
would not prejudice his right to compensation.

The law further provides that if the employe can show that his

failure to give the required notice was due to mistake, inadvertence,
jgnoranee of the fact or law, or inability to fraud, misrepresentation
or deceit of another, or to any other reasonable cause or excuse,
then compensation may be allowed if notice is in fact giver
prior to ninety days following the injury, but the employer may

show that he has been prejudiced by such delay of notification and

be relieved to the extent that he has been prejudiced thereby.

For the benefit of the employer the employe should be eneonrago_t}_.-
to give prompt notice of injury, and for the security and protection
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of the employe he should be advised of the serious consequences of
his failure to give such required notice within the ninety-day period
following the date of his injury.

Hexry E. Sampson, Assistant Attorney General.

Rerorrs.—Employer to report all accidents to employes, ineluding
accidents to employes who come within federal employers' lia-
bility act, to commissioner.—Statutory requirement largely for
statistical purposes.

5 July 5, 1916.

Hon. A. B. Fung, Iowa Industrial Commissioner.

You ask to be advised whether or not under the Towa workmen'’s
compensation act an employer, it being a railroad company, is re-
quired to report all accidents to its employes, including aceidents to
its employes who come within the provisions of the federal em-
ployers’ liability act.

For answer to your inquiry permit me to call your attention to
the provisions of section 2477-m36, supplement to the code, 1913,
which reads as follows:

““Every employer shall hereafter keep a record of all in-
juries, fatal or otherwise, sustained by his employes in the
course of their employment. Within forty-eight hours, not
counting Sundays and legal holidays, after the employer has
knowledge of the occurrence of an accident resulting in per-
sonal injury, a report shall be made in writing by the em-
ployer to the industrial commissioner on blanks to be procured
from the eommissioner for that purpose.’’

You will observe from the remainder of the section that the said
report shall contain the name and nature of the business of the em-
ployer; the location of the establishment; the name, age and sex oi
the injured employe, and shall state the date and hour of the acci-
dent, the nature and eause of the injury, and such other information
as may be required by the commissioner.

It, therefore, appears that the purpose of this statutory require-
ment is largely for statistical purposes and the report should there-
fore be made, even though the injured employe may not be entitled
to compensation under the Towa workmen's compensation act.

The statute might also be for the purpose of submitfing all cases
to the attention of the Iowa industrial commissioner so that the



28 REPORT OF THE ATTORNEY GENERAL

question of liability would not be left entirely to the diseretion of
the employer. I would, therefore, suggest that these reports be
required.

Henry E. SampsoN, Assislant Attorney General.

SraruTe oF Liviration.—Right of dependents to maintain proceed-
ings.—Jurisdiction of arbitration committee—Statute of limi.
tation not applicable to special proccedings.—Facts not such
as would estop pleading and relying upon statute of limita-
tion.

November 6, 1916.
Hon. A. B. Funk, Towa Industrial Commissioner.

Pursuant to your request, I have examined the records in the
cause of Lylas v. Northwestern States Portland Cement Company,
now pending before your arbitration committee, and have considered
the several questions raised by the pleadings therein.

Under the admitted facts of this case, as shown by said record,
the Consul General of the Kingdom of Greece has the right and
authority to maintain this proceeding on behalf of the dependents
of deceased ; that Theodore Lykas, deceased employe, was in the em-
ploy of the Northwestern States Portland Cement Company on or
before July 20, 1914; that both the employer and employe, at the
time of the injury, were within and operating under the compen-
sation law of Iowa; that, on the 20th day of July, 19, 1914, the said
Lykas sustained a personal injury resulting in immediate death,
which injury arose out of and in the course of his employment ; that
the employer had actual notice of the injury at the time of its occur-
rence, and that the Consul General of Greece had knowledge of the
death of deceased and the rights of dependents during the early
part of the year 1915; that the average weekly wage of the injured
employe at the time of his injury was $11.54; that this proceeding
was commenced on the 7th of September, 1916, or two years and
six weeks after the date of injury (July 20, 1914).

The following questions are still undecided and should have your
careful consideration :

1. Are the persons who are maintaining this proceeding such
dependents of deceased as to entitle them to compensation?
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2. Inasmuch as there is no dispute between the parties as to the

amount of compensation due does your arbitration committee have
jurisdiction to arbitrate the issues in this case?

3. Is this proceeding barred by the general statutes of Iowa
limiting the time for bringing actions?

4, If the general statute limiting the time for bringing actions
is applicable to this special proceeding, when does the cause of
action accrue and what action stops the running of said statute?

5. If the statute of limitation applies to this special proceeding,
does it come within the third or some other division of said section
3447, supplement to the code, 1913¢

6. If this special proceeding comes within the provisions of the
statute of limitation and if the period for maintaining said action
has expired, are the facts in this case such as would estop the de-
tendants from pleading the statute of limitation in this particular
matter?

Answering the first inquiry will say that there is some evidence in
the record to show that the deceased left as dependents a wife and
two minor children, and that these dependents are the persons in
whose behalf the proceeding is brought. There are some errors in
the spelling of the name of deceased and the name of the town in
Greece where deceased lived before coming to this country, but
these differences in spelling appear to be errors due to the unfamil-
jarity of those preparing the petition with Greek spelling. The
answer of defendants does not deny that deceased left dependents,
or that those bringing this proceeding are such dependents, and
offers no evidence to disprove the allegation in the petition to the
effect that this is a proceeding on behalf of the widow and minor
sons of the injured person. There is, in my judgment, sufficient
evidence to make out a prima-facie showing and to warrant your
arbitration committee in finding in favor of the applicants in this
cause, if you so desire, the matter being entirely within the sound
diseretion of your committee.

Answering the second inquiry will say that in my judqmmt
your arbitration committee has jurisdiction to arbitrate the issues
in this case, even though there is no dispute as to the actual amount
of compensation to be paid, if any. The defendants unte that part
of section 2477-m26, supplement to the code, 1913, which prn::v:des,
““If the employer and the injured employe or representative or
the dependents fail to reach an agreement in regard to compensa-

‘twn,”” the industrial commissioner, upon the application of either
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party, shall thereupon call for the formation of a committee of ar.
bitration, and eontends that, unless there is a dispute between the
parties in regard to compensation, then the arbitration committee
Joes not have jurisdietion, A reasonable interpretation of the statu.
tory langnage relied upon by defendants does not, in my judgment,
give it the very limited interpretation asked for by the defendants,
This limiting language does not refer only to the amount of com.
pensation, but rather as to whether or not the claimants are entitled
to any compensation whatever, taking into consideration the law
and the facts. See Fischer v. W. F. Pricbe & Co., 160 N. W, (Ia.)
48. There is no doubt in my mind but what your committee
has jurisdietion to consider this cause, and that such an ar.
bitration committee has jurisdiction in all cases where there is a
dispute between the parties as to any question of fact upon which
compensation depends.

The third and most important inguiry is whether or not the
statute of limitation applies to the proceedings of an arbitration
committee convened under the provisions of the compensation aet.

Answering this inquiry, will say that the general statute of limita-
tion is found in section 3447, supplement to the code, 1913, and pro-
vides in part as follows:

““ Actions may be brought within the times herein limited * * *
and not afterwards * * *”’

‘fhus it will be seen that by the express language of this statute
1t is limited to ‘‘actions,’’ and that it does not apply to special
proceedings.

The supreme court of Iowa has held that the provisions of this

slatute are not applicable to special proceedings, as, for instance,
proceedings to assess damages for the taking of land for a right of
way for a railroad. (Hartley v. K. & N. W. Ry. Co., 85 lowa 455.)

The supreme court of Kansas, in the case of Thomas v. Williams,
25 L. R. A. (N. 8.) 1304, held that the statutes of limitation did
not apply to special proceedings, but were limited to actions, and
cited the Towa case of Hartley v. K. & N. W. Ry. Co., supra.

The supreme court of North Dakota, in the case of Burleigh
County v, Kidder County, 125 N. W. 1063, held that the statute of
limitation did not apply to the obligation ereated by statute requir-
ing one county to pay part of the publie debt of another ecounty of
which it was formerly a part, saying at page 1066 that this obliga-
tion was created Solely by statute and as such was a special pro:
ceeding and not within the general statute of limitation.

WORKMEN'S COMPENSATION OPINIONS 31

In the case of Fisk v. City of Keokuk, 144 Towa, 187, the supreme
court also held that this statute did not apply to those civil pro-
ceedings which are not actions at law or proceedings in equity,

Other Towa authorities (Cuthbertson v. Locke, 70 Towa 49) might

be mentioned holding to the same effect since they are uniform in
(his regard.

This, then, leaves for our consideration the further

question of whether or not the proceeding of an arbitration commit-
tee on a compensation matter is an action within the meaning of said
section 3447.

The code of civil practice of Towa (Title XVIIL., sees. 3424 3425)
provides as follows:

““Every proceeding in court is an action, and is civil, special
or criminal.”’

““A civil action is a proceeding in a court of justice in which
one party, known as the plaintiff, demands against another
party, known as the defendant, the enforeement or protection
of a private right, or the prevention or redress of a private
wrong. It may also be brought for the recovery of a penalty or
forfeiture.

““Every other proceeding in a civil ecase is a special action."

Seetion 3514 of the code provides that an

“ Aetion in a court of record shall be commenced by serving

the defendant with a notice signed by the plaintiff or his
attorney * * *"’

The word “‘action’ as used in said seetion 3447 has a technical
meaning as was said hy Judge Ladd in the case of Morris v. Lowry,
113 Towa 544, where he said:

““Every proceeding in court is an action (section 3424, code) ;
and the word ‘action,’ as employed in the code has a technical
meaning (seetion 3425), which is also in accord with the ap-
proved use of the language. We may not then, attribute to the
legislature an understanding or use of it in any other sense."’

The distinction between actions and special proceedings is fully

diseussed in paragraph 134, page 1010, Vol. T of Corpus Juris,
wherein it is said:

“Under the codes remedies are ordinarily expressly divided
into actions and special proceedings, and even where this is
not done in express terms these two classes of proceedings and
the distinetions between them are recognized. ® * * The
codes and statutes usually define an action in express terms,
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and then provide merely that every other remedy is a special
proceeding without in express terms either defining a speciai
proceeding or otherwise distinguishing it from an action; so
that the question as to whether a particular proeeeding is an
action or a special proceeding depends primarily upon whether
or not iy comes within the definition of an aetion. The defini-
tions of an action usually speak of it as an ‘ordinary’ proceed-
ing, and it is upon the meaning and application of this term
that the distinetion between actions and special proceedings is
ordinarily based. It may accordingly be stated generally that
actions inelude proceedings which are instituted and prose-
euted according to the ordinary rules and provisions relating to
actions at law and suits in equity, and that special proceedings
inclnde those proceedings which are not ordinary in this sense
but are instituted and prosecuted according to some speeial
mode, * * * In other words, if a proeeeding is a remedy and
is not an ordinary aetion, it must be a speecial proceeding.’’
(See numerous cases cited.)

It will be observed from an examination of sections 3424 and 3425
that the term “‘action’’ is limited to proceedings in court or to pro-
ceedings in a court of justice, :

The supreme court of Towa in the case of Box v. C. R, I. & P.
IRy. C'a., 107 Towa 660, had oceasion to deseribe the words *‘cause
of action’” and did so in the following language: ‘‘An action is
a proceeding in court.” (Code, sec. 3424.)

In paragraph 1, page 927, Vol. I, Corpus Juris it is said :

““The term ‘action’ is, however, restricted to proceedings in
a court of justice and doees not inelude nonjudicial proceedings,
although they are before a court, as in cases where a court does
not act in a judicial eapacity.’’ (See citations.)

The term *‘eivil action’’ has a limited meaning and is a narrower
term than “‘eivil ease,’’ as will appear from an examination of the
following authorities: Corpus Juris, Vol. I, p. 934, par. 25; College
of Phys. & Surg. of Keokuk v. Guilbert, 100 Towa 213, 219 ; Herki-
mer v, Keeler, 109 Towa 681; Morris v. Lowry, 113 Towa 544,

From this examination of the authorities as to the limited meaning
of the term *‘action,”” we find that it differs widely from the term
**special proceedings;’’ and the same wide difference is also found
when we come to examine the authorities as to the meaning of the
term ‘‘speeial proeeedings.”’

WORKMEN'S COMPENSATION OPINIONS a3

Estee in his Pleading (1st ed.) 5, par. 21, defines ¢

] ‘special actions”’
to be remedies pursuned by a party which d

0 not result direetly in a
Judgment but only in establishing a richt or some particular faet,

Justice Deemer, in Towa Pleading and Practice, Vol, I, par. 3,
points out that the following remedies are special proceedings:

Condemnation of property for a work of internal improvement,
Forney v. Ralls, 30 Towa 559; disbarment proceedings, State v.
Clark, 46 Towa 155 ; probating of a will, Sisters of Vis. v. Glass, 43
lowa 154 ; rate hearing hefore railroad commissioners, B, C. R. & N.
Ry. Co. v. Dey, 82 Towa 312; appeal from action of the board of
supervisors in selecting public newspapers, Star v, Ingham, 84 Towa
580 ; appointment of a guardian, Lawrence v. Thomas, 84 Towa 362 ;
forcible entry and detainer, Herkimer v. Keeler, 109 Towa 680;
compelling an aceounting by an attorney, Union Bldg. & Svgs.
Assn. v. Soderquist, 115 Towa 695 ; proceedings under the drainage
act, seetion 1989-a1, Sup’l Code, 1913 ; establishment, relocation and
vacation of highways, Hatch v. Barnes, 124 Towa 251; proceedings
Lefore township trustees as fence viewers, De Mur v. Rohan, 126
lowa 488 ; removal from office, State v. Meck,'ms Towa 671.

Other instances are cited by this authority but the foregoing are
sufficient to show the large number of remedies which are known as
“*special proceedings'’ as distinguished from “‘actions.’’

Under the classification which has been made by the authorities
of “‘actions’’ and *‘special proceedings,’” it seems clear that the pro-
ceedings of an arbitfration committee in a compensation matter are
not actions and do not come within the provisions of said section
5447,

The supreme court of Towa, speaking through Justice Salinger, in
the case of Hunter v. Colfax Consolidated Coal Co., 154 N. W, 1037,
after discussing fully the nature of the proceeding before the arbi-
{ration committee, said:

““The utmost it (arbitration committee) does is to provide
administrative machinery for applying rates of compensation
fixed by the legislature as between parties who have agreed to
have the amounts of compensation, merely, thus determined.”’

The supreme court of Ohio in the case of Stale v. Creamer, 85
Ohio St., 349, held that the Ohio workmen's compensation act which
provided for the ereation of a state liability board of awards to
establish the fund for premiums paid by employers and employes
was not invalid as a delegation of judicial power to the board of
awards.
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An examination of the decisions in which the several compensa-
tion cases have been held econstitutional will show that the courts
have never considered that the arbitration committee was a court or
that it was ousting the court of its judieial authority; but, on the
other hand, they have held that the function of the arbitration com.
mittee was administrative in eharacter, giving no judgments and en-
tering no decrees, these committees being entirely without the power
to enforee any decision which they might make.

The supreme court of Vermont, in the ease of Blood v. Bales, 31
Vt. 147, was called upon to determine whether or not a board of
arbitration was a court or a judicial tribunal, and deeided that it
was not, saying:

““ A board of arbitrators is not a eourt or a judicial tribunal
in any proper sense of those terms; it has none of the powers
that appertain to courts to regulate their proceedings or to en-
foree their decisions.

““ An award, when made, is more in the nature of a contraet
than of a judgment; it is but the consummation of the contract
of submission, its appropriate and legitimate result. And that
it is in the nature of a eontract is fully established by the fact
that when made, if found to be defective and void, it may still
be ratified by the parties.”’

The supreme court of Lonisiana, in the case of Thompson v. Moul-
ton, 20 La. Ann. 535, distinguished an ‘“‘action’’ from ‘‘arbitra-
tion'’ by saying that in the latter the dispute is submitted to one or
more persons as arbitrators, while in the former the suit is instituted
in a court of justice in order that some matter in controversy may,
by a judicial decree, be definitely settled.

In view of the foregoing authorities, and others which might be
mentioned, it is my conclusion that the proeeeding of the arbitra-
tion eommittee in passing upon a compensation claim is not an
action within the meaning of said section 3447 but is a special pro-
ceeding, and that it does not come within the provisions of the

general statutes of limitation, and that the plea of defendants that

this action is barred is not a valid defense.

It was held in the case of State v. District Court, 152 N. W.
(Minn.) 838, that “‘proeceedings under this act (Minnesota com-
pensation act) are governed by the provisions contained in the act
itself and not by the general provisions cited by the relator.”

In answer to the suggestion that there must be some limit upon
the time when proceedings for compensation may be instituted,
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it may be said that, under the Towa compensation statute, either
the employer or employe may at any time apply to the industrial
commissioner for the convening of an arbitration eommittee to
pass upon and determine the rights of the parties.

Your fourth and fifth questions do not require any attention
for the reason that they arise under section 3447, su];ploment to
the code, 1913, and I have just decided that said seetion 3447 does
not apply to special proceedings before an arbitration committee
convened under the Towa workmen's compensation act. Had T ar-
rived at a different conclusion and held that said section 3447 did
regulate the time within which a committee of arbitration under
the eompensation act could be convened, 1 would have been eom-
pelled to give special attention to these questions.

Answering the sixth question will say that while it is trne that
nnder the authorities (Holman v. Omaha & ¢, B. Ity. & Bridge
Co., 117 Towa 268) one might be estopped by his previous actions
from setting up and relying on the statute of limitation, yet the
facts in this proceeding are not sneh as would, in my judgment,
come within the ruling, and, therefore, the defendants in thié
case would not be estopped from pleading and relying upon the
statute of limitation, if said statute limits the time for bringing
proceedings of this character. Since, as I have previously held,
the statute of limitation does not so limit the time for bringing
special proceedings of this charaeter, this partienlar question is
not in issue,

In view of the foregoing, it is my judgment that this proceed-
ing, now pending before your committee, is not barred by the
statute of limitation, and that there is sufficient evidenee in the
record to warrant you in finding that the dependents, who are
making the application for eompensation in this canse, are entitled
to compensation according to the provisions of the Iowa work-
men’s compensation act. ]

Hexry E. SampsoN, Assistant Attorney General.

Parmian Disasiry.—Employe entitled to compensation for total
disability—Duty to accept employment when only partially
disabled.

January 14, 1916,

ITox. A. B. Fusk, Iowa Industrial Commissioner.

You ask to be advised as to the rights of the employe and lia-
bilities of the employer under the Iowa workmen's compensation
20
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act where an employe has so far recovered from an injury that
his disability is only partial.

Answering vour inquiry will say that under the provisions of
section 2477-m9, supplement to the code, 1913, compensation is
to be paid for those injuries which incapacitate the employe from
earning full wages. Under the provisions of the statute an in-
jured employe is entitled to compensation during the period of
incapacity not to exceed a maximum number of weeks, and so long
as his disability is total there can be no question as to his right
to such compensation. When the employe has sufficiently re-
covered that his disability is only partial and when he is in such
physical condition that he can perform certain light labor without
impeding his recovery and without endangering a recurrence of
his initial injury, it is his daty to aceept such work as he can do,
thereby reducing the amount of compensation to which he is entitled
from his employer. If the employer has work suitable for him to
perform in his partially disabled condition and offers to give him
such work, then it is the duty of such employe to accept the work
tendered, or, if such light labor can be found by the employe by
making an honest effort to find same, then it is the duty of such
employe to look for and aceept such labor, thereby reducing the
amount of compensation due from the employer.

An English case (Taff Vale R. Co. v. Lane, 3 B. W. C. C. 297)
has decided that where the work is furnished at another place sc
that the workman must pay something for transportation, the
adjustment of the compensation should include these added ex-
penses,

In my opinion it would be an unreasonable and unwarranted
interpretation of this provision of the statute to hold that an em-
ploye partially recovered from an injury should lose his right to
full eompensation under the Towa workmen’s compensation act
where his employer or no one else in the vieinity where he lived
had suitable work which he could do in his partially recovered
condition, or where he was unable to find, after making a thor-
ough and honest effort so to do, light labor such as he was able to
perform without impeding his recovery or endangering a recur-
rence of total incapacity.

Hexry E. Samrson, Assistant Attorney General.
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Loss oF HEARING.—Not ineluded within sehedule—Compensation,
if any, must be determined by board of arbitration, based on
valuation fixed by legislature for specific injuries.

November 24, 1916.
Hox. A. B. Funkg, Iowa Indusirial Commissioner.

I have for consideration your question as to the amount of com-
pensation due for loss of hearing, and in answer to same will say
that the Towa statute does not include the loss of hearing within
the schedule found in section 2477-m9 (j), and that the amount of
compensation due, if any, must be determined under the pro-
visions of section 2477-m9 (j18), supplement to the code, 1913.

As an aid in arriving at the proper valuation to be placed nupon
such a loss, permit me to say that the Connecticut statute places
the value of total hearing in both ears at 156 weeks and that of
total hearing in one ear at 52 weeks. (See. 12, Pt. B. Ch., 288,
Conn. Laws 1915.)

In the Indiana schedule for specific injuries, the period is fixed
at 75 weeks for permanent and complete loss of hearing. (Sec.
31, Pt. 2, Ch,, 106, Ind. Laws 1915.)

In the Oregon schedule for specific injuries, the period for per-
manent and complete loss of hearing in both ears is fixed at 96
months, while that of permanent and complete loss of hearing in
one ear is fixed at 48 months. (See. 21, Ch., 122, Oregon Laws
1913.)

The Wisconsin statute is less liberal and provides in its schedule
that total deafness in both ears should be compensated for a period
of 160 weeks, while total deafness in one ear should be compensated
for a period of 40 weeks. (Par. 5, Sec. 2394, Ch., 599, Wisconsin
Laws of 1913.)

From the foregoing yon will observe that the legislatures of the
several states have adopted a rather wide range in their valuation.
Under the statutes of Towa the valuation is to be determined by a
hoard of arbitration, which board is to take into account the valua-
tion fixed by the legislature for specific injuries.

Henry E. SAMpson, Assistant Attorney General.
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INJURY TO TEETH.—An injury causing a broken tooth is not com.
pensable unless it results in total inecapacity for more than the
waiting period—Medical and surgical work should be furnished
by the employer.

November 4, 1914.
How. WarreN Gagrst, Towa Industrial Comwmissioner,

Your question briefly stated is, what compensation if any should
be paid to an employe whose tooth was broken in the course of,
and as a result of his employment.

Section 2477-m9(j), supplement to the code, 1913, provides for a

schedule of compensation to be paid for the loss of certain members
of the body named therein but nowhere does it expressly provide
that eompensation shall be paid for the loss of teeth or for the loss
of a tooth, In this respect the Towa statute is different than some of
the other state statutes which expressly include in such schedule a
stipulated compensation for the loss of teeth.
+ The Towa statute does provide for disability which is permanent,
although partial, but this provision only applies to such disability
as interferes with a man’s ability to earn and receive his cus-
tomary wages in the occupation in which he was engaged at the
time of his injury. Inasmueh as the breaking of a tooth would not
amount to the disability contemplated by this provision of the
statute, the employe wonld not be entitled to compensation under
section 2477-m9(j).

Seetion 2477-m9(h) of the Towa statute provides, however, for the
payment of compensation for an injury producing temporary disa-
bility and if the injury received by the employe not only resulted
in a broken tooth but in wholly incapacitating him from work
for a period in excess of the waiting period then such injured em-
ploye might recover compensation under said section 2477-m9(h)
{or the time he was incapacitated for work after the fifteenth day
following the injury, but it is difficult to imagine any case where an
injured employe would be ineapacitated from labor by reason of a
broken tooth.

Section 2477-m9(b) of the Towa statute requires that the employer
¢hall furnish reasonable surgical, medical and hospital services and
supplies, not exceeding $100.00, and under this provision the injured
employe would be entitled to such surgical, medical and hospital
attention as his injury required and this, no doubt, would include
such dental services as his injury made necessary.
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Believing that the foregoing sufficiently answers

your inquiry,
1 beg to remain = Y

Hexry E. Sampsox, Assistant Attorney General,

RULE‘ IN HerN1A Cases—Traumatie hernia covered by compensa-
Emn. act—All other kinds of hernia to be determined in each
individual case.

January 14, 1916.

Hox. A. B. Funk, Towa Industrial Commissioner.

Relative to the matter of a rule which should be made by your
department relative to hernia cases, will say that under the Iowa
workmen’s compensation act the employe is only entitled to re-
cover compensation for injuries which arise out of and in the
course of his employment, and that therefore the burden is always
upon the injured employe to prove that the injury on account of
which he is attempting to eollect compensation actually oeccurred
during the course of his employment and that his ineapaeity is
actually due to such injury and to no other intervening cause,
It would therefore seem that as a general proposition the only cases
of hernia which it ean establish beyond question as arising out of
and in the eourse of the employment are what are known to the
profession as traumatic hernia. T think you would be safe in lay-
ing down the general rule that ‘tranmatic hernia is covered by
the compensation act. In your ruling upon this matter you might
also hold that all other kinds of hernia will have to be determined
in each individual case and only after having the advice of skilled
physicians or surgeons.

The foregoing will suggest to you the nature of the general
rule whieh I think your department could properly make,

Hexry E. Sampson, Assistant Attorney General.

DousLe INgury IN SiNGLE AccmeNT—Where an employe in a
single accident loses a member and also receives other injuries
causing disability, he ean recover compensation for entire period
of disability.

Febrnary 4, 1916.

Hon. A. B. Funkg, Towa Industrial Commissioner,

Complying with your oral request for an opinion upon the ques-
tion of liability of an employer to an injured employe who, as a re-
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sult of a single aceident, loses a foot and sustains other incidental
injuries which cause disability, I am calling to your attention a re-
cent case by the supreme court of Michigan, in which the court said:

‘“The act provides that when, as the result of an industrial
aceident, the incapacity for work is total, the employer shall
pay a weekly compensation equal to one-half the average
weekly wages for a period not exceeding 500 weeks. This is
the longest period of compensatory payments. A period of dis-
ability is in certain cases deemed to exist. For the loss of a
foot, the period is 125 weeks. For the loss of any two mem-
bers, as hands, arms, eyes, feet, legs, the period of total dis-
ability is deemed to be 500 weeks unless the weekly payments
amount to $4,000 in a shorter period. If one of the results of
the accident is the loss of a foot, the period of total disahility
is 125 weeks, although it may be in fact only six weeks. The
period is not extended becanse as a result of the accident the
employe was, in faet, totally disabled for a period of 125
weeks, or for any shorter period. If he is, in fact, disabled
by the loss of a foot, or otherwise, for a greater period than
125 weeks, compensation continues until disability is removed,
or the maximum of compensation is paid. The statute speaks
in terms of disability. All of its provisions being considered,
it does not mean that compensation must be paid during a
period of actual disability and also, if a member is lost, dur-
ing a period equal to the one during which total disability
is deemed to eontinune. It does not provide a specific indem-
nity for the loss of a member in addition to compensation for
disability. The aim of the statute is to afford compensation
if the employe is disabled. When the period of disability ends,
compensation ceases.’' Limron v. Blair, 181 Mich. 76.

In view of the foregoing opinion, which is eonsistent with the
holdings of other courts upon the same subjeet, it is my judgment
that an employe who, in a single accident, loses a ber and at
the same time sustaing other injuries, is entitled to compensation
for the period fixed in the statute for the loss of that member, and
if his disability is for a period longer than that fixed for the losa
of such member, his eompensation shall continue for the total
neriod of disability, not to exceed 400 weeks.

Hexwy E. Saweson, Assistant Attorney General,

T
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IxJury DUE 1o FrEEZING.—Injury due to an exposure peculiar to
the employment iz sueh an injury as would be compensable,

February 5, 1916.
Hoxs. A. B. Fuxg, Towa Industrial Commissioner,

You ask whether or not an employe of an ice company engaged in
harvesting ice and having an opportunity whenever necessary to
visit a shanty within easy aceess of his work, where he ean warm
himself, ean reecover compensation for injuries due to frost-bitten
fingers resulting in ineapaeity.

For answer to your injury permit me Lo call your attention to the
cese of Canady Cement Co. v. Pazuk, 22 Que. K. B, 432, in which
the eourt held that the loss of a portion of an employe’s foot as
the result of its freezing where he was exposed to intense eold
for ten hours in the diseharge of his duty “‘is an accident” within
the meaning of the Quebee workmen's compensation aet, By way
of cross reference see the cases of Warner v. Couchman, L. R.
(1911}, 1 K. B. 351; Young v. Northern Tel. Power Co., Calif. Ind.
Aed. Comm. (June 2, 1913) ; the Opinion of Minn, Labor Dept,
Bulletin 9, page 28 (June, 1914); Dorrance v. N. Eng, Pine Co.
(Conn.) Super, Ct,, 1 Natl. Compensation Journal 23 (July, 1914).

It would appear from the foregoing that an injury due to freez-
ing can be idered an ‘‘accident’’ and, if so, it certainly would
be ineluded within the provisions of the Towa workmen's compen-
sation aet which includes all ‘‘personal injuries.'’

Hexgy E. Saumesox, Assistant Attorney General.

Ligurying.—Injury -due to lightning, under ordinary eireum-
stances, not such an injury as arises out of employment.
1 November 15, 1916.

How, A, B. Fusg, Towae Industrial Commissioner.

Replying to your inquiry as to whether or not lightning stroke
is & personal injury arising out of and in the eourse of the employ-
ment within the meaning of the Towa workmen’s compensation act
will say that by express provision of the statute (section 2477-m,
supplement to the code, 1913) the compensation act applies only
to those persomal injuries sustained by the employe which arise
out of and in the course of the employment. Such has been the
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mnterpretation placed upon similar language in the several state
compensation acts and I refer yon particularly to the cases of

M.St.P.& 8. 8. M. R.Co. v. Ind. Com. of Wise., 153 Wise.
552:

City of Milwaulkee v. Miller,- 154 Wise. 652;

Rayner v. Sligh Co., 180 Mich. 168;

In re Employers’ Liability Assur. Corp., 215 Mass. 497;

Bryant v. Fissell, 84 N. J. L. 72;

Kelly v. Kerry Co. Council, 42 Tr. L. T. 23,

In the case of Hoenig v. Industrial Commission of Wisconsin,
150 N. W. (Wise.) 996, it was held that a workman who was killed
by lightning while at work was not entitled to compensation for
the reason that he was not expesed to a hazard from lightning
stroke peculiar to the employment and that, therefore, the injury
did not arise out of the employment. There was some evidence
in the case of an expert nature for the purpose of showing that the
employment of deceased at the water’s edge was peeuliarly dan-
gerous from exposure to lightning, but this evidence did not con-
vinee the arbitration commission that the employment was extra
hazardous in this regard, Judge Kerwin in speaking for the eourt
said

““The question, therefore, arises whether the injuries re-
ceived by Hoenig were incident to and grew out of the em-
ployment. This proposition turns upon the nature of the
hazard to which deceased was exposed at the time and place
of injury. Was he exposed to a hazard from lightning stroke
peculiar to the industry?”’

The Commission answered in the negative holding that there
was no hazard incident to or growing out of the employment sub-
stantially different from that of ordinary out-of-door work during
a thunderstorm accompanied by rain.

The same position was taken in the case of Kelly v. Kerry Coun-
cil, 42 Tr. L. T. 23, where a workman, who was engaged on the
road during a storm in clearing out gulleys to prevent the road
from being flooded, was struck by lightning and killed, and it
was held that his death was not caused by an accident arising
out of the employment and compensation was, therefore, denied.
The court said:

“I am unable to find any special or peculiar danger from
lightning to which these men were exposed from working on
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the road. No expert or other evidence was offered to me that
their position on the road exposed them to any greater risk
of being struck by lightning than if they had “been working
in a field or a garden or a factory. The antecedent proba-
?:ility that they would be struck by lightning was no greater
in their case than it was in the case of any other person who
was within the region over which the thunderstorm passed.
® ® ®® * 1t is only under very special cirenmstances, when
the employment of the workman exposes him to peculiar risk
from lightning not shared by men in other employments, that
an accident by lightning can be said to arise out of his em-
ployment.*’

It is true that the English ease of Andrew v. Failsworth In-
dustrial Society, 92 K. B. 32, awarded compensation for the death
of a bricklayer who was killed by lightning, but that was a very
peculiar circumstance and an examination of the facts in that
case shows that it differs very materially in its facts from thoe
crdinary ease, In the English ecase, the position of the injured
person, as shown by the evidence, was much more hazardous be-
canse of the employment than ordinarily. At the time he was
struck he was working on a scaffold which was at a height of
twenty-three feet above the level of the ground. Expert evidence
was given which showed that the position of a man on a scaffold
of that height was one of special danger from lightning. The
court, in affirming the decision of the arbitration committee, said:

“If T come to the conclusion that, as a matter of faet, the
position in which the man was working was dangerous, and that
in consequence of the dangerous position the aceident occurred,
I could fairly hold that the accident arose out of the em-
ployment. Now, was it a dangerous position? Was the man
exposed to something more than the normal risk which every-
body, so to speak, ineurs at any time and in any place during
a thunderstorm? We know that lightning is erratie, and pos-
sibly no position and circumstances can afford absolute safety.
But, if there is under particular circumstances in a partieular
voeation something appreciably and substantially beyond the
ordinary normal risk, which ordinary people run, and which is
a necessary concomitant of the occupation the man is engaged
in, then I am entitled to say that that extra danger to which
the man is exposed is something arising out of his employ-
ment.”’
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The court in deciding this case of Roger v. School Board, 1912 8.
. 584, said :

““To be struek by lightning is a risk common to all and inde
pendent of employment, yet the eircumstanees of a particulay
employment might make the risk not the general risk, but a risk
sulficiently exeeptional 1o justify its being held that aecident
from such risk was an secident arising out of the cmployment, "

It is, therefore, my conclusion that under the ordinary eircum-
stances an injury due to lightning is not-such an injury as arises out’
of the employment and entitling one to compensation,

For a discussion of a similar matter see the note at page T08, Vol. §
of Negligence and Compensation Cases entitled, ** Frostbite, freez.
ing and heat prostration as aceidents arising out of the employment
within the meaning of compensation acts."

Hexuy E. Samrson, Assistant Attornoy General,

Nemvous Snoox—Ineapacity due to a nervous shock received in the
course of his employment is compensable.
November 24, 1916,
Hoxn. A. B, Fuxx, Towa Industrial Commissioner.

You nsk to be advised whether or not incapaeity through nervous-
ness caused by aecident without accompanying physienl impact is
a personal injury within the meaning of the Towa workmen's com-
pensation act, and in answer to same will say that the authorities
are not in harmony upon this question. The English courts have
held that mental, nervous or hysterieal effects of an accident are
included within the term **personal injury"" in the English work-
men's compensation act of 1916,

In the ease of Eaves v. Blaenclydack Colliery Co., (1909) 2 K. B.
78, the workman had recovered from museular injury to his leg but
suffered from traumatie neurasthenia and anaesthesia of the leg
a8 a consequence of such aceident, and it was held that his right to
compensation did not cease when the museular injury was ended,
but continued as long as the nervous effects remained and cansed
total or partial incapacity for work.

Amh&ethhdwtﬂmvumdodbnmnhblodqu
in the ease of Yafes v. South Kirkhy, 2 K. B. 538, in which it was
Hdmtammmw.mmthﬂ
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mining eansed by excitement and slarm, resulting from s fatal
accident to a fellow workman engaged in the same employment, was
(a) *‘personal injury by aceident arising out of and in the eourse
of the employment' within the meaning of the aet.

Of conrse there are English eases holding that to entitle a work-
man to a continuation of the compensation the nenrasthenia must
be genuine and there must be no suspicion of malingering, (Twrner
v. Brooks, 3 B. W. C. C. 22; Holt v. Yales, 3 B, W, C. C. 75.)

In the case of Reich v. City of Imperial, 1 Calif. Ind. Accdt. Com.
Dee. (1914) 337, it was held that eompensation should be paid
where an employe becomes insane following great excitement and
mental shock incident to the peril and attempted rescue of fellow
workmen in the course of his employment, and where such excite-
ment is shown to be an effective cause of the mental breakdown
and no intervening canse for insanity or insane contition or pre-
disposition thereto prior to the aceident.

In the case of Paolo v. Frankford Ins, Co., 1 Mass, Workmen's
Comp. Cases (1913) 31, compensation was allowed where an em-
ploye while digging a trench was covered by an earth fill which
caved in on him but which did not canse any broken bones or dis-
close any other objective symptoms, but on account of which ac-
cident the patient received a nervous shock from seare or some
slight injury to the central nervous system due to the pressure of the
dirt or congestion from pressure and partial asphyxiation. In that
case there was no evidence of physieal marks of injury.

In the ease of Coslett v, Shoemaker, 38 N. J, L, J. 116, compensa-
tion was allowed on sccount of a nervous condition producing
temporary disability. The employe was a carpenter, and while at
work fell from a temporary seaffold, resulting in some slight injury
from which he afterwards recovered, but even after his recovery he
eould not work steadily because of his unnerved condition which
mediesl witnesses charucterized as traumatic neurasthenia.

The Massachusetts hoard allowed compeusation in the ease of
Lata v. American Mutual Liability Insurance Co., 1 Mass Comp.
Uases (1913) 283, where an employe claimed further compensation
on acount of dizziness and a highly nervous condition which fol-
lowed an injury and ineapacitated her for work, there being
evidence to prove that the incapacity would continue as a result of
a highly nervous state and delusion from which she was suffering. .

I might mention two cases in which the court held that the
evidence was insufficient to prove that the mental condition was



46 REPORT OF THE ATTORNEY GENERAL

caused by accident arising out of the employment, and that since
the elaimant had failed to meet the burden of proof, compensation

sould not be allowed. (See Keck v, Moorehouse, 2 Calif. Ind. Acedt.

Com. Dee. (1915) 264; Wilson v. Lake Co., 38 N. J. L. J. 172.)

It would seem from the foregoing that the weight of authority is
in favor of holding that a nervous shock, due wholly to an accident
occurring in the course of his employment, is compensable eyen
though unaccompanied by any specific physical injuary.

Hexry E. Sampeson, Assistant Attorney General.

Mepioan Services—Employer to furnish reasonable medical, surg-
ical or hospital servieces—May be required by order of court or
by industrial commissioner—Employe’s right to secure same—
Penalty not specified but implied—Employer may select phy-
sician except in unusual cases.

April 27, 1916.
Hox. A. B. Funk, Tewa Industrial Commissioner.

Replying to your inquiry relating to the statutory provision
requiring medieal attention under the requirements of the work-
men's compensation act will say that in 1913 the general assembly
of Towa, through its paternal interests in the welfare of the work-
men of the commonwealth, enacted what is known as the workmen's
compensation law by which it is sought to place at least a part of
the cost of industrial injuries upon the industry which produced the
loss. Among the various provisions found therein is one provid-
ing for the payment of compensation, and another providing that
at any time after the injury and until the expiration of two weeks
of ineapaecity, the employer, if so requested by the workman or
anyone for him, or if so ordered by the court or Iowa industrial
commissioner, shall furnish reasonable medical, surgieal and hospital
services and supplies under seetion 2477-m9, sub-section b, supple-
ment to the code, 1913,

Under the provisions of this section just quoted the employer is
required to furnish reasonable medical, surgical and hospital serv-
ices and supplies under the following conditions, to-wit:

1. Where the relationship of master and servant exists;

2. Where the injury to the employe arises out of and in the
course of his employment ;
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3_' Where the necessity for such surgieal, medical and hospital
services and supplies are required within the first two weeks of in-
capacity ; and

4. When the request for such medical, surgical and hospital
services and supplies are requested by

a. The workman or employe.

b. Smne‘one for the workman or employe,

e. By order of the court.

d. By order of the lowa industrial commissioner.

It will be observed that the statute uses the word ** furnish’’ and
this would seem to place the burden of supplying sueh medieal
services upon the employer. The word *‘furnish'’ has no legal
or technical definition different from its ordinary use in com-
mercial parlance which is “‘to supply with anything necessary or
needful.””  As ordinarily understood it means ‘‘to supply or to
provide.”” It therefore seems evident that the legislature intended
rhat the employer should act in the furnishing of reasonable med-
ical, surgical or hospital serviees, Such an interpretation is also
¢vident from an examination of similar statutes from other states,
and I call partienlar attention to the statutes of New Jersey.
Michigan, Illinois, Rhode Island, Maryland and Nebraska,

In discussing this subject Justice Marshall in the case of Mil.
waukee v. Miller, 144 N. W, (Wis.) 188, said :

““Thus, the burden for all reasonable medical aid and surgical
treatment, medicine, ete,, is cast on the employer, limited as
to time, with the very wise and necessary safeguard against
imposition that the choice of the medical or surgical attendant
shall be left with him and that, if the injured person unnee-
essarily chooses his own physician, he will do so at the peril of
having to bear the burden of the expense. That is a very
valuable protection to injured persons as well as to employers.
The natural effect of a firm enforcement of it will be to ex-
pedite the return of honest claimants to the walks of industry
and prevent them from having their misfortunes exploited for
other’s benefit. If the advantage to be gained by a firm ad.
ministration of such provision would be greater on one side
than on the other, it is the side of the employees. Therefore in
case of a personal injury to an employe in the line of his duty,
the law should be econstrued and applied so as to seeure to his
employer reasonable opportunity to conserve the mutual inter-
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ests of the two parties to the misfortune by supplying the med.
jeal and surgical needs of the injured.”

It also appears from an examination of the statute that sueh
medieal services may be required by an order either of the court
or the Towa industrisl eommissioner, and the inference is also
elear that if such reasonable medical and surgical services are not
furuished by the employer then such employe has the right to
secure same, The logie of the foregoing statutory provision relat.
ing to the requirement of such serviees is that the duty of the in.
jured employe who needs or who supposes he needs medical and
strgical treatment to give his employer reasonable notice thereof,
The right of the employer to have such notice necessarily implies
the right to reasonable opportunity to exercise it. The penalty for
refusing or neglecting to furnish such services or of disobeying
:he order of the eourt or commissioner is not specified in the Iowa
law as it is in most of the similar laws but by implieation it must
be said that he must then bear the expense incurred by others in
supplying the serviees. 1f the employer furnishes such services and
they are refused by the employe then the employer ean go no further
and eannot be liable for serviees seeured clsowhere. The statute
requires that such services bo reasonable, but as to what is rea-
sonable is a question of fact which must be determined in each ease,
anil if there are any pecaliar circumstances which make the med-
joal services furnished by the employer unrcasonable, then the
employer shonld either provide such reasonable sorvices promptly
when so advised or permit the employe to secure such services at
the expense of the employer. Cirenmstanees may require that the
employe select his own physician in unusual eases, but except in
such unusual cases the employer may select the physician which he
furnishes, provided, of course, that such serviees ure, under all of
the eircumstances, reasonable. )

Hesny E. Samrsox, Assistant Altorney General,

Pewon or Mivicar, Smrvice—Employer required to furnish med-

jeal service from date of injury until expiration of two weeks -

{ incapacity.
A 4 November 14, 1016
Hon. A. B. Fuxk, lowa Industrial Commissioner.

hmmdmmuhhummnmw

employe was first thought to be but slightly injured and requir-
ing but slight medical attention immediately following the injury,
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but that & week later the injury became so mueh worse that it in-
eapacitated the employe from labor and required the best medieal
and hospital service, aud you now ask to be sdvised for what period
of time the employer should furnish the hospital and medical at-
tention required by this injured employve.

Answering your inquiry will say that the law governing this
matter is found in section 2477.m%(b), supplement to the code,
1913, which provides in part as follows:

At any time after the injury and until the expiration of
two weeks of ineapacity, the employer, ®* ® *® shall furnish
reasonable surgical, medieal and hospital services and sup-
plies, not exceeding one hundred dollars.”

It will, therefore, be observed that the statute fixes the time
when the service should eommence and the time when his duty to
{urnish such serviee may end, but does not limit this serviee to
any specified number of weeks. The statute says that the service
shall be furnished ‘‘at any time after the injury,’’ so that thia
statute, as I interpret it, requires the employer to furnish medical
attention as soon after the injury to one of his employes as such
serviee is needed, and this, then, fixes the time when the medical
servico should first be provided. The statute then proeeeds to fix
the time when such serviee may be discontinued Ly the employer
and does so by saying that it shall continue *‘nntil the expiration of
two weeks of incapaeity.”” If, then, the employe was able to work
for a period of one week following the injury, his incapacity did not
begrin until the eighth day following the injury, and if the em.
player is required to furnish medical attention **until the expira-
tion of two weeks of incapacity'’ then such service should, under
the statute, be furnished until the twenty-third day following the
injury.

1t is, therefore, my judgment that o reasonable interpretation of
the statute quoted sbove, and, in fact, the only interpretation of
which it is eapable, is that the employer is required to furnish his
injured employe medical attention as soon after the injury as such
services are required, and that he shall continue to farnish such
services until the expiration of two weeks of incapacity, whether
such incapacity date from the time of the injury or not. Of course
all such services required of the employer are limited to a total ex-
penditure of one hundred dollars since the statute provides that
it shall not “‘exceed one hundred dollars.”’

Hexwy B, Saswson, Assistont Attorney General.
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Doctor’s Birus aANp Burian Exrenses.—Employer should pay rea.
sonable medical, surgical and hospital serviees and supplies, not
exceeding $100; reasonable expenses of last sickness and burial ;
and compensation required to be paid dependents of injured
employe.

January 14, 1916,

Hox. A. B. Fusg, Towa Industrial Commissioner.

You ask for an interpretation of section 2477-m9, supplement to
the code, 1913, and particularly to sub-divisions (b) and (e¢) thereof,
having reference to the liability of an employer for doctor’s bills
and burial expense where such injured employe is killed as a result
of an injury arising out of and in the course of his employment.

Answering your inquiry will say that said sub-division (b) pro-
vides that ““any time after an injury and until the expiration of
two weeks of ineapacity the employer ®* #* * sghall furnish rea-
sonable surgical, medical and hospital services and supplies not ex-
ceeding $100.00.""  Said sub-division (e) provides ‘‘that where the
injury causes death, the compensation under this act shall be ag
follows: The employer shall, in addition to any other compensation,
pay the reasonable expense of the employe’s last sickness and burial,
uot to exeeed $100.00."" Sub-division (d) provides that ‘“if death
results from the injury, the employer shall pay the dependents of
the employe wholly dependent upon his earnings for support at the
time of the injury, a weekly payment equal to 50 per cent of his
average weekly wage, but not more than $10.00 nor less than $5.00
for a period of not more than three hundred weeks."

An answer to your inquiry first requires a determination of
whether said sub-division (b) is applicable to cases where death re-
sults from the injury, or whether the sole liability of the employer
for the expense of said employe’s last sickness and burial is con-
trolled by said sub-division (e). Answering this question will say
that in my judgment the provisions of sub-divisions (b) and (¢) are
applicable to cases resulting in death and that sub-division (e) does
not fix the entire liability of the employer for expenses of medical
services and burial in such cases. The purpose of the foregoing
provisions of the statute was in my judgment to provide for the
payment by the employer of the customary expenses incurred in
such cases of injury so that the dependents of the employe would
not be required to pay out of the compensation intended for their
keeping the heavy expenses ineurred in doector’s bills and burial
expenses. If the total liability of the employer for the last sickness
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and burial was limited to $100.00, then in most cases where the
death of the employe oceurred sometime after the injury the entire
$100.00 would be used up in providing him with reasonable surgical,
medieal and hospital services and supplies and there would be noth-
ing left to take care of the burial expenses which burden would then
fall upon the dependents of the employe.

Reading the foregoing seetions together, and giving them a rea-
sonable interpretation the employer is required to furnish reason-
able surgical, medical and hospital services and supplies not ex-
ceeding $100.00 in all cases where there is an injury, and said
services are needed during the first two weeks following such injury
and such is true even though death may finally result from such
injury. Of course, if the injury results in instant death there
would be no expense of this character,

The employer is also required in death cases to pay the reasonable
expense of the employe’s last sickness and burial not to exceed
$100.00. If the employe died within two weeks following the injury
and there were no expenses conneeted with his last sickness which
were not included under sub-division (b) then the employer would
only be liable for the reasonable burial expenses of the employe not
to exceed $100.00. If, however, the death did not occur until after
the expiration of the two weeks' period following ineapacity and
there were expenses connected with the employe’s last sickness which
could not be paid under said sub-division (b), then all such ex-
penses, together with the expense of burial, not to exceed $100.00,
should be paid by the employer. Such an expense would include
the reasonable surgical, medical and hospital services and supplies
after the expiration of the two week period of incapacity or any
other legitimate expense which might properly be considered as a
reasonable expense of the employe’s last sickness,

In addition to the foregoing the employer is also required to pay
the dependents of the employe wholly dependent upon his earnings
for support at the time of the injury the compensation provided for
under sub-division (d), and in this connection it should perhaps be
pointed out that the language ‘‘in addition to any other compensa-
tion"’ found in sub-division (¢) refers not only to the compensation
{0 be paid the dependents under sub-division (d) but also to the ex-
penses required to be paid under sub-division (b). 4

Summing up the foregoing, then, it is my judgment that in de'zath
cases the employer should not only pay the reasonable surgical,
medical and hospital services and supplies, not to exceed §100.00,

21
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but also the reasonable expenses of the last sickness and burial, and
also the compensation required to be paid the dependents of the
injured employe.

Hexny E. Sameson, Assistant Attorney General.

Esmvrioves Hmeo Ovr—Employe injured while being hired out hy
his employer is entitled to compensation from his original em-
ployer and not from the man hiring his services.

Jannary 14, 1916.

Hox, A. B. Fuxg, lowa Industrial Commissioner.

You ask to be advised whether under the circumstances herein-
after set forth the injured party would be idered the employe
of Longerbone Bros, or Frank Cram & Sons.

You say that Longerbone Bros. are excavating eontractors and
that they employ men with their teams at so much per day, that
whenever the said Longerbone Bros. have more teams than they
ean use on their own work they hire these teams out to Frank Cram
& Sons at o much per day; that Longerbone Bros. pay the team-
sters whether they are working for them or for Frank Cram &
Sons; that Frank Cram & Sons pay Longerbone Bros. for the sery-
ices rendered by the teamsters employed by Longerbone Bros.; that
the teamsters have no direet arrangement with Frank Cram & Sons
and do not receive their compensation from them; that one of these
teamsters employed by Longerbone Bros. was injured while doing
teaming work for Frank Cram & Sons; and that the question has
now arisen as to whether or not compensation should be paid by
Longerbone Bros. or by Frank Cram & Sons.

Under the foregoing statement of facts it is my judgment that the
teamster was an employe of Longerbone Bros. since he was employed
by and paid by said Longerbone Bros.; that there exists the relation-
ship of master and servant, and that Longerbone Bros, were liable
for compensation due such injured employe; that the eontract be-
tween Longerbone Bros. and Frank Cram & Sons was a contract for
service ns distinguished from a contract of service which existed
between the injured employe and Longerbone Bros. There is no
relationship of master and servant etisting between the injured
employe and Frank Cram & Sons. There is no compensation due
except in those cases where there exists the relationship of master
and servant and where the injured employe is working under a eox-
tract of service.
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Support for the above opinion is found in the case of Pigeon v
Employers’ L. A. C,, 216 Mass. 51, in which the original umpinyﬂ;
was held liable for compensation in a case in which the employe,
a driver in the employment of a general employer, was sent by i:i.u
cmployer lo_work for a eity in removing street sweepings, n-.ceiviug
his general instructions as to the place and kind of work from the
city superintendent. It was there held that the evidence warranted
u finding that the decedent was not loaned absolutely to the service
of the eity, but that his general employer retained general direction
of his conduet.

See also the recent case of Rongo v. Waddington & Sons, 94 Atl.
(N. J.) 408, in which the supreme court of New Jersey held that a
teamster who was regularly employed by a teaming company which
hired out its teams with drivers to another (the teamster being paid
by the company, but being directed in his work by the other) is an
employe of the company, the court going on to say:

*“Vanderbilt had no direct dealing with the petitioner; he
had nothing to say about how much wages the petitioner should
be paid; the only contract he made was a contract with Wad-
dington for the supply of a team consisting of a wagon, horses
and driver, for whieh le paid as'a team.”’

Hexey E. Sampsow, Assistant Attorney General.

Lms_ur Fmst axp Seconp Firvaers—Method of payment where one
injury causes the loss of two members,

October 3, 1914.
Hox, Warren Garst, Towa Industrial Commissioner,

I have before me the letter of the Gurties Sash and Door Co. ad-
dressed to you in which they inquire as to the amount of compensa-
tion which should be paid for the loss of the first and second fingers
und the method by which same should be paid.

For answer to the questions therein submitted T refer you to
section 10-(j-1), and 10-(j-2) of chapter 147, aets of the thirty-fifth
general assembly wherein it is expressly provided that for the loss
of the first finger the compensation should be 50 per cent of the
daily wages for a period of thirty weeks; and for the loss of the
::n:;i:ger 50 per cent of the daily wages for a period of twenty-
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As to the manner of payment in such a case will say that the in-
jured employe lost the index finger which entitled him to thirty
woeks and the seeond finger which entitled him to twenty-five weeks
and that, therefore, he was entitled to compensation for a period of
fifty-five weeks. It would not be in accondance with the spirit of
the law 1o permit the employer to make payments for each of those
two fingers at the same time and you should not approve a settle-
ment which eontemplates the paying of 100 per cent of the wages of
the injured employe for the first twenty-five weeks following the
gocond week of the injury and 50 per eent for an additional five
weoks, There is no provision in the above named statute by which
niore than £10.00 per week could be paid (see, section 10-(3-19)).
This fact wonld make improbable and unworkable the theory that
weekly payment for each finger lost should be made each week eon-
tinuing until the claim of the less valuable fingers dropped out of
the secount and until the one most valuable is fully paid.

Helieving that this method of payment is the one contemplated
by the statute and the one best suited to serve the injured employe,
1 am,

Hesky E. Saupsox, Assistant Attorney General.

Aveaar WikkLy Waae.—Compensation based on wages at time of
injury even though injured employe had been but recently ad-
vanced in wages.

November 27, 1916.

Hox. A. B. Fuxk, Towa Industrial Commissioncr.

I have before me the file in the case of George Winburn v. Des
Moines Saw Mill Company and have not only examined the record
hut have made some personal investigation of the facts surrounding
this case, Illmmmtl;informed‘l]wWinhum has been
in the employ of the Des Moines Saw Mill Company for several
weeks ; that during the most of said period of employment he wes
doing common labor work in the log yard ; that shortly prior to the
Mulhhlajuryhempmﬂedwthapodﬁwofopﬂtﬁu!
euboﬂ'uw;lhatwhileuﬂnsnammwhbomhempa‘ﬁd
the rate of between $1.75 and $2.00 per day ; that in his new position
of operating a eut-off saw he was paid $2.50 per day.

Since the loss sustained by Employe Winburn was that of an
index finger, which loss is scheduled at thirty weeks, the only ques-
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tion left open for determination is the aversge weekly wage of
Employe Winburn at the time of his injury ‘

Answering this inquiry will say that under the fscts as 1 under-
stand them the average weekly wage should be determined under
and in acconlance with the provisions of section 2477-mi{d) and
that when so computed it would make the average daily wage of
Employe Winburn at the time of bis injury, and in the grade in
which the employe was employed at the time of the aecident, at
4250, and that his average annual earnings when so computed
wotld be $750 and that his average weekly earnings, when so com-
puted, would be #1442 and that the amount of compensation due,
when so ecomputed, would be $216.30,

Trusting that the foregoing will be sufficient to enable you to
properly determine the compensation due Ueorge Winburn in
the above case, I am, ete, :

Hesny E. Samrsox, Assistant Attorney General.

ApvitioNat CoupeExsamiox.—Aversge weekly compensation based
on different sourees of wages paid.—Insurance premium paid
based on wages received from all sources.

March 28, 1916.

Hox. A. B, Fuxk, Towa Industrial Commissioner.

You ask whether or not in figuring compensation due injured
employes under the Iowa workmen's compensation act account
should be taken of all the different sources of eompensation inelud-
ing rent, board, washing. ete,

In answer to your inquiry will say that it is expressly provided
by the provisions of seetion 2477-m9, supplement to the eode, 1913,
that the amount of compensation due injured employes should be
based on the average weekly wage but not more than £10.00 nor less
than $5.00 per week. The courts have repeatedly held that if in
addition 1o the fixed wage other compensation is paid, then the ad-
ditional items of compensation should be included when arriving at
the average weekly wage of such injured employe. For cases bear-
ing upon this subject see Brandy v. Owners 8, 8., Raphael, 4 B.
W, €, C. 6; Shailes v. Blue Anchor Lino, 4 B. W. C. C. 16; Great
Northern Ry. Co. v, Dawson, 92 L. 145,

As instances of where such additional compensation has been in-
eluded, T may mention the eases where the actual cost of food and
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lodging was ineluded, and when tips received as a part of the earn-
ings were ineluded, ete. The provisions of section 2477-ml15 (g),
supplement to the eode, 1913, should be kept in mind in all cases of
this character.

If, hewever, the average weekly compensation is based upon the
different sonrces of wages: paid, then it would seem but right and
proper that the preminm paid for workmen’s compensation insur-
anee should be based on the total wages received from all such

SOUTCES,
Hesuy E. Sameson, Assistant Attorney General.

Wages PArTLY 1% CasmH, ParTey ¥ PropERTY.—Weekly wage paid
in part cash and part property ought not to change rule.
April 8, 1915.
Mg, E. E. Mever, Wyoming, Iowa.

1 have for attention your letter of April Tth in which you state
that you have an employe whom you are paying at the rate of
$17.50 per week, $15.00 of said wages being paid in cash and the
balanee in meat and lard which you estimate averages $2.50 per
week. You now ask to be advised whether or not under such cir-
cumstances the basis upon which to fignre compensation for th.is
employe would be $15.00 per week or $17.50 per week, and in
answer to same will say that, in my judgment, your said employe is
entitled to compensation upon the basis of 17.50 per week. The
mere fact that a portion of the weekly wage is paid in property
instead of eash ought not to change the rule.

The arrangement which yon have is more in the nature of an
agreement between yourself and employe, whereby the employe
agrees to give yon credit on his wage account for $2.50 per week,
for which sum yon agree to furnisk him with meat and lard for his

family.
Hexry E. Sawmpson, Assistant Attorney General.

Lusmp Sus SErTLEMENT.—When and how such settlements may be

e December 3, 1915.

Mg, H. B. Lews, 8. & L. Bldg., Des Moines. ) )
Your letter of September 28th addressed to the wdnfstrml com-
missioner has been referred to me for attention and in reply to
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same will say that in my judgment there is no authority under the
statutes of Towa under which a judge of the distriet court can
legally enter an order in his eonrt eommuting future payments to
a lump sum settlement case exeept in those cases where the period
of compensation can be definitely defermined. 1f the period of com-
pensation is possible of definite determination and if the employer
and employe have reached an agreement in regard to the compen-
sation due and have filed a memoranda thereof with the Iowa in-
dustrial commissioner and if such memoranda of agreement is ap-
proved by the lowa industrial commissioner, all as provided for in
section 2477-m25, supplement to the code, 1913, then commutation
can be made as provided for in section 2477-m14, supplement to the
code, 1913,

In view of the foregoing answer, it is unnecessary at this time for
me to answer the other inquiries submitted in your letter. As soon
as 1 ean find time I will give the matter further attention,

Hexey E. Sampson, Assistant Attorney General,

Parriar, Recovery.—Compensation statutes do not guarantee em-
ployment at old occupation—Compensate for total disability.
December 1, 1916,
Hox. A. B. Fung, Towa Indusirial Commissioner,

You ask to be advised as to whether or not, under the Towa work-
men’s eompensation aet, an injured employe is entitled to compen-
sation until he is able to return to the employment at which he was
engaged at the time of his injury, and in answer to same will say
that I do not so understand the law.

In a recent issue of the Weekly Underwriter T noticed a refer-
ence to o case similar to yours just handed down by the com-
pensation eommissioner of Connecticut in which the employe, in.
Jjured November 18, 1915, was discharged from the hospital Decem-
ber 19, 1915, and on the 12th of Janunary, 1916, was pronounced
able to resume light work, which light work was offered him, but
sinee his father did not wish him to do such light work he refused
same and the eommissioner held that his total incapacity eeased on
the day when he was discharged from the hospital and that the
employer, by offering and keeping open for him suitable employ-
ment at a wage equal to what he was first recciving, had satisfied
the requirement of the compensation act.
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The California industrial accident commission recently passed
upon a ease somewhat similar. The injured employe was a briek-
layer’s foreman. After he had sufficiently recovered to resume his
work as a foreman he was unable to find such employment but was
offered work as a bricklayer which he felt physically unable to do.
The commission held that the California statute does not contem.
plate compensation for mere pain and inconvenience but only for
iisahility to labor. The statute does not say disability to labor at
the kind of labor which the injured employe was doing at the time
of the aceident. Compensation was denied.

1 find from an examination of the statutes from other states and
from decisions rendered by other commissioners that the compen-
sation statutes do not guarantee employment at the old oecupation,
*ut do undertake to compensate for disability to earn wages. If
the injured employe can earn wages at some occupation, then to
that extent the person has not suffered total permanent disability.

Hexuy E. Sampsox, Assistant Attorney General.

ParexT oF Mixor 18 DerexpesT,—Parent of minor entitled to earn-
ings unless minor is legally emancipated.—Statute conclusively
presuines parent is dependent.

April 11, 1916,

Hox. A. B. Fusk, fowa Industrial Commissioner.

Yon ask me to be advised whether or not the parent of a minor is
entitled to the earnings of the employe at the time of the injury and
in answer to same will say that by the express provisions of section
2477-m16-¢ it is provided that “‘the following shall be conelusively
presumed to be wholly dependent upon the deceased employe: (3)
a parent of a minor entitled to earnings of employe at the time the
injury oecurred subject to the provisions of sub-division f, seetion
2477-m9, supplement to the code, 1913."

Under the statuies of Iowa the parent of a minor is legally en-
titled to the earnings of such minor employe unless he has been
legally emancipated by some one of the several legal forms of

emancipation. The statute provides that the parent shall be eon-
clusively presumed to be wholly dependent and therefore the ques-
tion is not open to a determination of whether or not such parent is
in fact dependent. In this respect the statnte of Iowa is different
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from those of several other states and hence the decisions From
states where the statute is different are not applicable.

Hexky E. Samrson, Assistont Attorney General.

SvrvivinGg  Spovse—Compensation is payable to the surviving
spouse.—Remarriage does not terminate.
April 1, 1916,
Cmas. D. Havses, Omaha, Nebr.

Replying to your letter of March 28th having reference to the
Jowa workmen’s compensation aet, will say that the Towa statute
governing the matter of compensation to surviving spouses is found
in section 2477-m16-¢-1, supplement to the code, 1913, and reads
as follows:

““The surviving spouse, unless it be shown that the sarvivor
wilfully deserted deceased without fault npon the part of the
deceased, and if it be shown that the survivor deserted de-
ceased without fault upon the part of deceased, the survivor
shall not be regarded as a dependent in any degree. No sur-
viving spouse shall be entitled to the benefits of this act unless
she shall have been married to the deceased at the time of the
injury.""

Section 2477-m16-c-4 reads as follows:

“If the deceased employe leaves dependent surviving spouse,
the fnll compensation shall be paid to such spouse; but if the
dependent surviving spouse dies before payment is wade in
full, the balance remaining shall be paid to the person or
persons wholly dependent, if any, share and share alike. If
there be no person or persons wholly dependent, then payment
shall be made to partial dependents.””

I find no express provision in our statute terminating payment
of compensation in case of the remarriage of the surviving spouse.

Hexzy E. Sampsox, Assistant Attorney General.
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Remanmiace or Svevivise Srovse—Subsequent marriage of sur-
viving spouse does not forfeit right to eampensation.

December 15, 1915,
Hox. Wannex Gasst, lowa Industrial Commissioner,

You ask to be advised as to whether or not the surviving spouse,
who is entitled to compensation under the Iowa workmen's com-
pensation act, forfeits such right to compensation by remarrisge.

Answering your inquiry will say that in my judgment the words
“surviving spouse’’ as used in section 2477-m16-cl, supplement to
the eode, 1013, indicate the person, not the state, and is used
synonymously with wife. Henee, the subsequent marriage of the
surviving spouse does not take away her right given by the statute
as the widow of the deccased.

This view is supported by the ease of Ga, E. & B. Co. v. G. A. R.
57 Ga. 277. See also the eases of Commonwealth v. Powell, 51 Pae,
438; Brady v. Banta, 46 Kans. 131; In re Ray’s Estate, 35 N. Y.
Supp. 451,

This view is entirely consistent with the purposes of the act when
we note that under the Iowa statute the surviving spouse takes not
only for hersell but also for other dependents.

The compensation statutes of some states expressly provide that
compensstion shall cease upon the remarringe of the surviving
spouse and of course in those jurisdictions the above rule would
not obtain, but there is no provision in the Towa statute for ter-
minating the right of the surviving spouse to compensation upon
her remarviage,

Hexey E. Sameson, Assistant Attorney Genmeral.

CompexsaTion Ixsumaxce Requigep.—An employer failing to pro-
vide eompensation insurance is in same position as though he
rejected the act.

June 26, 1916.

Hox. A. B. Fuxk, lowa Industrial Commissioner,

You ask to be sdvised as to the status of an employer who has
not affirmatively rejected the compensation features of the act
but who has neglected to provide the compensation insuranece re-

_ quired under section 2477-md1, supplement to the eode, 1913, or
been relieved from complying with said section by proceeding under

WORKMEN'S COMPENSATION OPINIONS 61

the provisions of section 2477-m49, and in answer to same will say
that, in my judgment, the employer is in exactly the same situa.
tion as though he had affirmatively rejected the compensation fea-
tures of the act. Of course I am assuming that the employes of
such employer have not rejected the act as by law provided. In this
eonnection sce Bradbury’s Workmen's Compensation (2 Ed.) Vol
L, p. 81L

I must admit that the language of said section 2477-m41 is not
entirely clear and that my opinion is based upon a consideration
of the entire statute made after an examination of the history of
this legislation. We will not know for a certainty whether or not
the supreme court will arrive at the same conclusion until they have
had the matter before them and rendered their decision, and until
that time I think that the statutes should be interpreted in the man-
ner comtemplated by the legislature, and as above stated.

Hexey E. Sanpson, Assistant Aflorney General.
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