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| REPORT OF ATTORNEY-GENERAL

STATE OF IOWA
ArToRNEY GENERAL’S OFFICE,
Des MoINes

To Tae HONORABLE WARREN GARsT,
Governor of Towa:
In accordance with the provisions of law relative thereto, I have
the honor to submit herewith my report of the business transaected
in this office during the years 1907 and 1908
The volume of business during the term just about to close far
exceeds that of any former term, and will undoubtedly increase
as the public business of the state develops and grows. Much of
the increased labor in this department during the last two years
r was due to the passage by the Thirty-second General Assembly of
numerous acts affecting the business and government of the state,
| and especially the primary election law; the several acts affecting
corporations, and the changes in the law relating to the business

: and government of cities and towns of the state.
{ At the beginning of the term there were pending in this depart-

| ment, and on the docket of the several courts of the state, 105
cases, 58 of which were criminal, pending on appeal in the supreme
court, and 47 were civil cases; of that number 58 criminal cases

i have been disposed of, and 12 civil cases, leaving undisposed at this

. time 35 of the civil cases.

Since the beginning of the term the criminal cases appealed to
the supreme court, and including cases commenced originally by

‘f- ! this department, number 121, and the civil cases commenced during
s ’ the same period number 37, making a total of 158 cases entered on
Lo the docket in this office during the term, of whieh number 76 of

! the eriminal cases, and 9 of the civil cases have been disposed of,

."‘ ! leaving still pending at this time of the new cases 28 civil and 35

eriminal, or a total of 63 cases, which together with the 35 civil
! cases begun prior to January 7, 1907, and which are still pending
make a total of 98 cases pending on our docket, a complete list of
which cases, as well as a list of all of the cases disposed of with a

s

|T brief history of the questions involved in the more important ones
13
o

under proper divisions.

| will be attached to this report to be included in the printed volume
!
!

o
ol,
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During the term 120 official written opinions have been given in

response to requests from members of the General ssembly, the

governor, and the heads of the different state departments.

The time required in the preparation of these official opinions is
inconsiderable, however, when compared with the time occupied
with the various state officers, heads of departments, and commis-
sions in the construction of statutes and discussion of questions

which arise every day affecting their duties and departments.

In addition to the written opinions just referred to the depart-
ment has furnished 771, what might be termed, letter opinions
which were written in response to inquiries from city and county
officers, and in some cases private persons; the letters, however,
are

not official in any sense, and the questions covered by them are
treated in the most general way possible.

I doubt very much the wisdom of giving these letter opinions,
but since it has been the practice of the office for a good many years
I felt it my duty to continue the custom, at least, until the legisla-
tnre takes some action upon the subject. These letter opinions rep-
resent but a small portion of the correspondence of the office. Thou-
sands of letters have been received during the period covering al-
most every imaginable subjeet, and it has been the policy of the
department to make some answer to every letter received.

1 have received no money during the term from any source. The
office, however, has been instrumental in closing up several matters
in which payment to the state was made.

At the beginning of the term there were pending in the federal
court at Council Bluffs, several so-called River Bed cases in which
the state was a party, and in one of which, The Omaha Bridge &
Terminal Railway Company as complainant, was seeking to have
the title to a small tract of river bed land quieted as against the
state and other defendants. The case was settled so far as the
state is concerned by the payment by the Bridge Company to the
state of five thousand dollars ($5,000.00), and the costs of the
suit. and draft for this sum was delivered to the secretary of state.

There was also a case pending against Mr. Lafayette Young which
was settled by the payment by Mr. Young to the state of the sum
of fourteen hundred dollars ($1,400.00), and draft for this amount
was handed over to the state treasurer.

The department also made claim of the Omaha and Council Bluffs
Street Railway Company, for filing fees in the sum of $15,025.00.
This claim was paid by the company with a draft to the secretary of
state.
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A more detailed report of these matters, and other claims for

fees, will be included in the report of the several cases, and print d
with this report.

For some time prior to the beginning of t} sent term of this
office much was being said, not only by political speakers, but
the press, about the failure of many of the corporations doing busi
ness in this state to comply with the laws of the state Juiring
them to file copies of their articles of inecorporation, ar pay to
the secretary of state certain filing fe and about the beginning
of the term the retiring secretary of state, Mr. W. B. Martin, and
his efficient and hard working chief clerk, Mr. Henry T. Saberson
called my attention to many of such corporations

Investization of the records in the office of the secretary, to-
gether with other information gathered through correspondence

with ecounty attorneys, and others, who were in possession of the

18 due the state
from these corporations for unpaid filing fees and penalties, and
a number of suits were instituted against the delinquents, the most
important of which are the suits against the Western Union Tele-
graph Company and The Barber Asphalt Paving Company.

At the same time the work involved in the preparation of

facts, convineed me that large sums of money

these cases was going on, plans were being perfected in the office
for the better enforcement of the criminal laws of the state, and
especially the statutes affecting the operation of saloons, gambling
and bawdy houses. Investigation along these lines had disclosed
a condition of affairs in the state that was not only a reflection upon
every publie officer, both state, county and munieipal, who was in
any degree responsible for the enforcement of these laws, but a
matter of humiliation and shame to every good man and woman in
the state; in other words, indifference to and defiance of the laws
which are intended to keep clear and pure the stream of citizenship,
and which make for the purity and happiness of the home had
reached such a stage in some parts of the state that the very atmos-
phere was poisoned and polluted with disrespect and econtempt for
constituted authority, and many of such places were being jokingly
referred to as the state of C...., or the state of B...., or the state
oD, :

In some of those cities the city authorities were in a sense in
partnership with law breakers and eriminals. Under an agree-
ment, and by the payment of certain stipulated sums, saloonkeepers
were granted privileges prohibited by the laws of the state. In
some places they were allowed to operate their saloons on Sundays
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and all night, to serve lunches and have wine rooms, and dance
halls in connection with the saloons, all in violation of the laws of
the state. Gambling houses were permitted to run openly in some
and by the payment of fixed

places 24 hours out of every day,

sums into the city treasury were granted immunity from arrest
or interference. The same practice prevailed with reference to
houses of ill fame. The whole system amounting to nothing more
nor less than the purchase, for a cash consideration, by the erimi-
nal law breakers of the city, of the honor and integrity, not only of
the municipality as such, but of every man, woman and child in
it; a system which if continued long would end in an absolute
failure of government.

In consultation with the then governor of the state, it was de-
cided that something ought to be done in the way of securing a bet-
ter enforcement of all these laws in every part of the state, and
some time in August Mr. George Cosson, one of the able assistants
in this office was instructed to prepare and forward to each county
attorney in the state a letter urging a more vigorous enforcement

of the laws respecting intoxicating liquor, gambling and bawdy
houses. Before Mr. Cosson found time, however, from other im-
portant work to write the letters, a storm of indignation that had
been brewing for months broke over the state, and not only the min-
isterial associations and other law and order leagues throughout the
state, but the press, almost without an exception, began a cam-
paign for law enforcement. This wave of sentiment for better
government was to some extent general throughout the country,
but the storm, if I may term it such, had inereased fury in this
state, because of incidents which are still fresh in the minds of all
good citizens.

But little more than a year ago one B. B Jones, 4 ru<|wvi‘-»(i’
citizen of the city of Burlington, was assaulted in broad daylight
upon one of the principal streets of that city by a nmumber of
saloon men and their sympathizers, and cruelly and brutally beaten
because he had instituted, as the law authorized him to do, a num-
ber of injunction proceedings against certain saloonkeepers of that
city, the purpose of which proceedings was to enjoin these persons
from continuing the illegal sale of intoxicating liquors therein.
After repeated efforts to secure indictments against the guilty per-
sons, Jones appealed to the governor and to this department to see
if the law could not be vindicated, and with the consent of the
governor, special counsel, Mr. George Cosson, was sent to investi-
gate the case and to appear before the grand jury in co-operation
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with the county attorney to secure, if possib an indictment
against the persons who committed the assault; but, notwithstand-
ing the opinion of Mr. Cosson that there was ample evidence to

warrant the finding of an indietment, the grand jury of that county

refused to return or find an indietment

11

and though application was made for the calling of a special grand
jury to investigate this case, the court denied the application, and
the guilty parties are still unpunished, and to this extent it may
justly be said that there was a failure of government in that city.

At the very moment the, members of this grand jury were standing

with uplifted right hands before the court swearing that they would

“‘diligently inquire and true presentment make of all public of-

fenses against the people of this state, triable on indietment within

legal evidence; you

this county, of which you have or can obtain
ghall present no person through malice, hatred or ill will, nor
leave any unpresented through fear, favor or affection, or for any
reward, or the promise or hope thereof, but in all your present-
ments you shall present the truth, the whole truth and nothing but
the truth, according to the best of your skill and understanding,”
scores of places were running wide open in which the keepers were
violating practically every provision of the law regulating the sale
of intoxicating liquors. Not to know this every day while this jury
was in session its members would have had to be both blind and
deaf, still it could find no evidence to indict these saloonkeepers;
it had no trouble, however, to find time and evidence enough to
indiet a ‘“‘drunk-made’’ burglar for breaking and entering one of
those illegal places; and this kind of grand jury service is going on
every term of court in many cities of the state, and yet there are
good people who can still see some good in this worn out, expensive
and now useless system.

During the month of October, 1907, T. H. Kemmerer, a respected
resident and citizen of Davenport, and Captain C. W. Neal, a vete-
ran of the grand army, also a resident of Davenport and a practic-
ing attorney of that city, were assaulted on the streets of the city
because of injunction proceedings brought under the law of the
state against some 200 saloons for violating the liquor laws, in
which cases Kemmerer appeared as plaintiff and Captain Neal as
counsel., Kemmerer was struck with a cane; Captain Neal’s life
was threatened by a mob, and he was hanged in effigy in one of
the parks of the city and later drummed out of town to the lasting
disgrace of everybody, who had a part in the outrage, as well as
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to the authorities who failed to give him the protection that every
eitizen is entitled to.

At about the same time in several cities of the state so-called
compromise decrees were signed by certain judges of the distriet
court in injunction suits, one of which decrees was later set aside
by the supreme court and held to be invalid and not authorized by
the law of the state »

Afterwards in one of these cities a great public demonstration

and meeting was held attended by several thousand people, at
which meeting the law of the state was denounced, the authorities
defied. and the efforts of the people to enforce the law condemned.
The mayor of this eity, although previously having stated that the
city department of police would have nothing to do with enforcing
the provisions of the law regulating the sale of intoxicating liquors,
did on the 4th day of December 1907, at the request of a number
of saloonkeepers, sign a proclamation and give publie orders to his
chief of police direeting him to see that the saloons complied with
such regulations as the saloonkeepers themselves had previously
agreed upon, a part of the conditions be ing that no saloon should
remain open for the sale of liquor after 11 o’cloek at night, and
should not sell liquor on Sunday before 2 o’clock p. m.

In another city, under the protection of the city government, four
of the most notorious -gambling dens ever allowed to exist in the
state were operating openly in buildings facing on the prineipal
streets of the city. In these four dens men and boys of all classes
and stations, including day laborers, were nightly squandering their
money, and mothers and wives were appealing in vain to the au-
thorities for relief.

At about this time the good people of the state were shocked and
jneensed by the murderous assault made upon Charles H. Morris at
Enterprise. Mr. Morris was a mine owner, a citizen of Des Moines,
and bore an enviable reputation. Because of his efforts to suppress
boot-legging in the town of Enterprise, in the interest of the miners,
he was cruelly shot on the 16th day of October, and as a result of
the wound died on the 26th day of that month.

This was the culminating act in a long continued series of out-
rages against law and order, and against good government, and
shortly thereafter Governor A. B. Cummins invited the members of
the ministerial association of Des Moines to meet with him in the
executive chamber on the 13th day of November, 1907, with a
view of determining what course ought to be pursued, the attorney
general being present on invitation at the meeting.
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It may truthfully be said to the er dit of tl I f the st
and also of the ministers of all denominations, that their influen
throughout this entire period was ( th de «

We had endeavored for some time to 1

in counties in which the law was lated to pre 11
injunetion process in the name of the state against all persons who
were violating the law, and it is but just to say that a large major

the means at hs

ity of them were doing the best they could v

and out of the entire ninety-nine in the state there was but one w
refused absolutely to act.
On the 20th day of November, 1907, an open letter was is

from this department to the Register and Leader, the Des Moines
Capital, and other state papers, the contents ¢ f which will be re-
membered without being set out 1n this report

Thereafter, the attorney general went in person to the eity of
7 of Des

glecting to enforce the

Burlington to prosecute the suit against the county attornej

Moines county for wilfully refusing and n
provisions of the law relating to the sale of intoxicating liquors

He also went in person to Council Bluffs, where in a publie
meeting attention was called to the fact that the county attorney
had appeared in open court as the attorney for some of the saloon-
keepers who were charged with violating the law, and that one of
the distriet judges in that distriet, on the motion of this same
county attorney, had dismissed certain injunction suits which were
then pending against some of these same saloonkeepers. As a re-
sult of this trip and meeting gambling was suppressed, the houses
closed and the saloons of the county were brought under the provi-
sions of the mulet law.

The assistant attorneys general, Mr. Charles W. Lyon, and Mr.
George Cosson, were also sent to several of the cities in the state,
and did conscientious and effective work in bringing about better

conditions.

It was impossible for us, however, to do much along this line as
no provision had been made by the legislature for funds, either to
pay our expenses or the necessary and legitimate expense made by
the county attorneys in their efforts to enforce the law. In fact,
a large part of the cost of enforcing these laws in communities
where they have been enforced has been paid by private citizens,
and in some cases the county attorney has paid money out of his
own poeket rather than have a prosecution fail.

What a commentation upon the state of the public mind. Did
any one ever hear of a private citizen or the prosecuting cfficer
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being compelled to pi

1y the expense of enforcing the laws affecting
property rights? Hardly—as to these laws the public is alive and
awake, and the public officer is furnished with every means neces-
essary to enforce them

year for a force of oil inspectors from $15,000
see that the laws regulating the sale of oil is enforeed ;
and just now we are paying from $10,000 to $12.000 or more for a

forece of food inspectors to see that the pure food law is enforced.
I do not questi

to $16.000 to

on the wisdom of maintaining these forces, in faet
they are necessary and are doing splendid work; I only urge that
the state take the same interest in the enforcement of the laws
affecting the morals of our boys and girls, and the peace and good
order of our cities and towns. 1 urge this, because, in my jugdment,
the harm to society and to property involved in all the violations of
the laws regulating the sale of oil and foods in the last ten years
18 not to be compared to the harm done to society in a single year

by the ill

saloon, the gambling house, and the house of ill

ne these forees and organize them into a

for ferreting out erime covering not only

to oil and food, but these other erimi-

al laws which are so constantly broken.

Some improvement is noticeable in the eonditions throughout the

state within the year. So far as we are informed the Sunday and
all night saloon has been banished. There are fewer gambling
houses, and ‘there has been some improvement with respect to
bawdy houses. The improvement, of ecourse, is not all due to the law
enforcement campaign that has been going on, directed to some
extent by this department, nor can it be said that the work has
more than commenced.

We cannot resist at this point to eall attention to improved con-
ditions in Des Moines, the capital city, due to some extent to the
campaign that has been going on now for over a year, but due
largely to the change in the methods of governing the city. It is
universally conceded by the eitizens of the city that the criminal
laws of the state are being better enforced throughout the city than
ever before,

As an evidence of changed conditions here, a few Sundays ago
the chief of police delivered an address from the pulpit of one of
the churches of the city on the evils of drink and cigarette smoking.
Such a thing would have been impossible under the old regime,

It is doubtful whether a more complete and perfect system for
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i v ielatnre an 0 " an

that in existence in this state. [The legislature has I.W ded 11
3 3 5 nting ¢ oTanc

ample force of peace officers, magistrates, prosecuting ¢ lv x'
stit Juries. ¢ ) ts. There but one thing 1 Al 18

and ]NHl Juries, and cour ¢ R ———— o e

i jer & , means to mal .
is the power and the means ‘ e efl Axth
: or machine for enforeing the er iminal

matter stands now this force o
laws, may be likened to one of our modern Mogul engines with no
gteam on—there it stands perfect in all its p: ]
ba i rer—stes g an en-
machine, and yet without the motive power—steam, and an

gineer to turn it on—not a wheel will move, and it is as useless as

;, a great powerful

gso much serap-iron.

It is idle to say that the governor ““‘shall take ljm'r- that 1vhw‘ In?vs
are faithfully executed’ without af ”W, same M”P. x'lullnll;:' Ym.li
with the necessary power to perform this duty; this, ‘m““\:__l"l;
just our situation in this state so far as !’\w L"f'--‘l'hw-l' is n-niu;;.ltwifv.
.I\lnn- than fifty years ago there was \\'r!Hwn‘ into ‘thv consti 'n ml
of Towa as section 9 of Article IV, the f<nl]fr\\'111:: ‘He tlmnw.utl x(i
nor) shall take care that the laws are faithfully 1~x».~(‘|ft«-«1' ; an
yet vfrnm that day to this not a single act has been \\'ljlﬂl‘ﬂ }ntln. :)L:‘
;mtuh-s giving the governor the slightest ]N‘l\\'t'l.‘ to m';nll{ f»f‘_:lup
direct or control the action of the law-enforcing officers of the
state.

‘ To some extent the same situation exists \\'ilhAx'(-fwrnn(-n-'fn mnrfh:
They are required to see that certain laws of the state

AHOTOYS. ary means and

are enforeed without being furnished with the neece poiree 5
power to perform their duties; so ”“” much of the ”l:“l, }h~“‘] u,n
rected toward those officers for a failure to enforce the -'.n\:\ 1: . =
The truth is, the trouble is not so much with the officers them-

111;:«9 as it is to the lack of a well organized :]up:\rlmont (,I,f 1_1Aus-
tice. Beginning with the constable iu. the 14‘)\\'“%111]) and (ltt'mn);i
on up to the highest prosecuting ”ﬂ"‘“rA of !hn(stutfl. t?.h er v
force of constables, sheriffs, marshals, policemen, }nspc‘otom. 00\; 3
attorneys and attorney general, should be organized mFo 0;0 tlhar-
mtminn;l working force for the enfnrm-nfvut of the hms'a ec mg
not only the moral side of our civilization, but the business an
commereial side as well.

T have taken the pains and trouble to nscort'nin what amount oitf
fines due the state is uncollected and stzmdmg.upop the cour
docket of the several counties. I have no floubt it will be a ::;lr-
prise to the tax payers to know that at ﬂll% moment 1;\ered§iti:§
upon unecollected fines in round numbers $250,000.00. In a
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to this, as stated at the begihning of this réport, our attention early
in-the térm was directed to the foreign corporations doing business
in- the state without proper authority, and without having paid
the filing fees required by law.

This proved to be a wonderfully fruitful field of inquiry and the
ditnation disclosed was, to put it mildly, astonishing. We have only
had time to seratch the surface in this work, but have uncovered
fhousands upon thousands of dollars that are undoubtedly due and
owing to the state:

Here are a few of the delinquents with the amount of the filing
fees, saying nothing about the penalties, that they owe and must
pay, if we understand the law:

The Barber Asphalt Paving Company..........cceee e snees B o100
The Atchison, Topeka & Santa Fe Ry. Co.......ovvviivnnes . 250,015.00
The Cudahy Packing Company.......cceeevseinvrsseens G 12,015.00
The Chicago Great Western Ry. Co > . 105,000.00

The C go, N. Y. & Boston Refrigerator Co 1,615.00
The Great Northern Railway Company . 210,000.00
The Pullman Company RS- 100,000.00
The Swift Refrigerato .015.00

n Telegraph Co..... By T e L
The Centerville Light & Traction Co......c.cvcvviviernnns o 515.00

In addition to the above we have under investigation many
more, and have no doubt that there are hundreds of others not
yet brought to our attention.

If the fees above indics

doubt they are, they have been due for several years. In fact, two

ed are due to the state, as we have no

of the companies against which suits have been instituted are plead-
ing the statute of limitations, and charging the state with laches
m not sooner demanding payment.

Some weeks ago it was discovered by this department that one of
the principal street railway companies doing business in the state
was a foreign corporation, and had been operating its line for a
period of about six years without complying with our statute with
reference to filing fees, ete. The m'unp:my had a ecapitalization
of $15,000,000.00, making the filing fee it would owe the state
$15,025.00. This amount has been due every minute since this
corporation commenced operating its road in the state. It was
paid to the secretary of state a day or two ago.

The condition disclosed with reference to uncollected fines, and
filing fees from corporations as above referred to, emphasizes again
the lack of a properly organized and effective department of jus-
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tice, and indicates business methods which if applied to private
enterprise would lead st raight to bankruptcey

In order that I may not be misunderstood I repeat here th it no

publie officer is responsible for these condit wn‘\
fix responsibility or blame upon any officer o
one and must D

matter of

as before stated, is a legi

orporations, there 18

legislature. For instane

\ 0 officer. or any cifi-
at this time no possible way in which any public officer, or any citi
zen for that matter, can determine from the records of the ~|j~.h- just
, business in Towa; and the same

what foreign corporations are doir
may be said of domestic corporations

This is due to the fact that we have no statute requiring corpord-
reat many of the

te In a ¢
requires an anuual report to be

tions to report to the secretary of

other states in the Union the
i } 1 +ith the sec-
filed by every corporation doing business in th state with the sec

retary in order that that officer may know at all times just what

)¢ within the stats

l‘“l’[l(ililt‘l"ll\' are U]*l’l'
Another thing that is worthy of econsideration in the matter of

+ment of justice is the question of appeals in

a well organized depa

eriminal cases. Under our present arrangement the county attor-
ney prosecutes all eriminal cases in the lower courts, and when ap-
peal is taken his econnection W th the case ends, and it is the duty
of the attorney general to prepare and present the case for the state
to the supreme court. The trial is conducted in the lower court ab-
meral’s department, so that

solutely independent of the attorney g : :
neither that officer nor any of his assistants have any mfuz'matm'n
of any kind about the case until after the appeal is taken, nor 18
l]u-l'u.:m_\' provision in the law authorizing the county attorney to
follow the case even on the request of the attorney general, nor fﬂ_
lowing hiin his expenses in going to the seat of :n\'ul‘mvnunt}o advise
with the attorney general with respect to cases lu-urim«,:' in tl.le su-
The result is, that many times in 1m-
portant criminal cases where the record is large and the facts com-
plicated, reversals follow simply because the attorney g-cueml }Ams
been deprived of the assistance of the county attorney in m:}l(lng{
up the record; and I know of no work that wmlltl be Pngflged in by
the legislature that would result in greater lll'ﬂ"lt or saving t]lf\n a
vevision of our eriminal law and procedure. When the bulk of our

preme court from his county.

eriminal procedure was written the central idea in all cnyunal
prosecutions was punishment with reformation as a mere m(?ldfent,
if it was considered at all, while today, the central idea in eriminal
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prosecutions is reformation with punishment as a mere incident.
As proof of this attention is ealled to the fact that within a month
the warden of one of our penitentiaries made an address, or read &
paper in which good clothes, outdoor sports, flowers and musie
were mentioned as a necessary part of modern prison life,

In the former d

¥s punishment was so severe and the disgrace of
being convieted of a erime so great that every possible safeguard
was thrown around the citizen charged with crime. Every techni.
cality known to the law was indulgéd in his favor, and every pos-
sible advantage given to him as against the state. No man could
be tried for a crime above certain minor offenses without first being
indicted by a grand jury, a slow process at best ; then as a rule, the
case would drag along for a term or two of court before called for
trial, then if it were found that the county attorney had failed to
meet the technical requirements in the indictment it was set aside
and the person charged held to the next grand jury. If another in-
dictment was found and the case was finally tried and the defend-
ant found guilty, he had several months in which to have a motion
for new trial disposed of, then he had a year in which to appeal
and several months more to prepare and present his case to the
supreme court. If the judgment was affirmed there then he had
sixty days in which to file a petition for rehearing, and several more
months in which to present it, and finally the judgment below might
be reversed because of some trifling error in the court below, and

the case go back to the lower court to go through the same long
weary course or be dismissed.

I have in mind now a case that came under my own observation
Two young men forged and uttered a check. The 4’mfrﬂ_\' attorney
of the county was a bright young fellow just out of school. He
presented the case to the grand jury, an indictment was voted and
returned in court; two terms later the case came on in distriet eourt,
demurrer to the indictment was filed in which it was urged that the
indictment failed to charge that the boys knew the check was a
forged instrument. The demurrer was sustained, the indietment
set aside, and the boys held over to the next grand jury at which
another indictment was found and returned into court, and a term
or two later the case came on again for trial. A jury was impan-
elled, a witness sworn, and when the first question was put to the
witness defendants’ counsel objected and urged as a reason for his
objection that the second indictment failed to charge that the boys
knew the check was a forged instrument, and sure enough, the

- —
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county attorney in draw his indictment 1 n
the boys knowingly uttered the forged trumer I
tained the objection, the I as disch

aside and the boys held

third indietment was ret 1 I f
court the case came or in for tr dant 15¢
objected to further proc 1 h 1 |

been had, and that they could not | \ t | for th

fense, This objection was sustained by the court S Wers

diseharged, although their guilt v

the beginning, and the county had been put to hundrec

of expense.

Just such things as this are going on in our eriminal courts every
t 1 1 F x¢ toler
day, and court expenses are steadily in 1811
ating such a system up to this time may be found in the faet

we have been busy with other important matters, but just
for its continuance can only be urged upon the theory that swift
and certain punishment is no longer necessary for the prevention of
a matter

erime, and that the interest of the tax payer is no long
of eoncern to the legislature

These considerations lead me to suggest the following amend-
ments and additions to our laws:

First: Make it possible for the governor ‘‘to take eare that the
laws are faithfully executed’' by giving him the power upon
proper complaint, to remove peace officers, mayors and prosecuting
attorneys. A
neral’s

Second: A complete reorganization of the attorney
department along substantially the same lines as the department
of justice in the national government is organized; establishing a
closer relation between the county attorney and the attorney gen-
eral ; requiring the county attorney to report to the .mmm-:\: uvfl-
eral promptly all matters of importance pending in his office in
which the state is interested, and giving to the ;qtlul'IAI-_\"L’vnm‘ul
power to take charge, either himself or by ;|~\z\l;|ul.\ n]_npmntv(l lly.\‘
him for the purpose, of any ease pending in the distriet vmu‘.t in
which the state is interested, and to appear before the grand J.lll‘)'
in any county in any matters pending before that body of sufficient
importance to justify, in his judgment, such appearance.

Third: BEnlarging the powers and duties of oil and food inspeet-
ors requiring them to assist prosecuting :lllnrnn-.\'f and '“ll' attorney
general in securing evidence in all prosecutions in which the state




6 REPORT OF ATTORNEY-GENERAL

18 interested whether it be a violation of the eriminal laws of the

, or for the collection of fees and fines due the state

Fourth Give the county attorney authority to follow appeals
to the supreme court when requested by the attorney general, with
unple provision for his compensation and expenses

Fifth: Give to the attorney general’s department sufficient force

to properly transact the business of the office with salaries high

enou to secure the best possible service

Sixth: A general revision of the laws covering eriminal practice
and procedure.

The only excuse for the length of this report is the importance
of the questions covered and the desire I have to see some of the
changes indicated made, coupled with the hope that you may deem
them of sufficient importance to cover all, or some of them, in your
recommendations to the legislature

Acknowledging with gratitude the uniform courtesy and kind-
ness of all the officers and employes about the Capitol building, and
expressing my appreciation of the splendid work of Mr, Chas. W.
Liyon, who has had sole charge of the appeals in eriminal cases; of
the careful and painstaking services of Mr. George Cosson in look-
ing after the civil business of the office ; of the faithful and efficient
manner in which Miss Hobbs and Miss Gilpin have performed their
duties, I am,

Respeetfully,
H. W. BYERS,
Attorney General.
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Schedule A is a complete list of all appeals in eriminal cases, sub
mitted to the supreme court during the years 1907 and 1908, and
also all rehearings asked during that period, and shows the final
disposition of the cases.

Schedule B is a list of all eriminal cases pending on the first day
of January, 1909

Schedule C is a list of civil cases which were pending in the
state and federal courts January 1, 1907, and have since been dis
posed of

Schedule D is a list of civil cases which have been eommenced
and disposed of since January 1, 1907.

Schedule E is a list of civil cases which are now pending in the
state and federal courts in which the state is a party

Schedule F contains some miscellaneous matters which will, no
doubt, be of interest to the public

Schedule G is the official written opinions given by this office
during the years 1907 and 1908

Schedule H contains a few of the many letters which were writ-
ten in response to inquiries from county officers and others as to
the construction and interpretation of statutes, and as to the law
in cases which have arisen in the state. These letters are not offi-
cial in their character, and frequently eontain a simple suggestion
instead of the expression of an opinion. They relate to matters of

public interest as to which uniform action is desired in the state,
and it is thought advisable to include the same in this report.



SCHEDULE ** ’
The following is a list of eriminal cases submitted to the Supreme Court, and also rehearings asked
during the years 1907 and 1908 and the final disposition of the cases
Title of Case County | Decisions | Off
State v. Anderson, Wm. C., appellee Allamakee. Reversed Dec. 15, 1908 Adultery o
State v. Arthur, James, appellant.. Pottawattamie.| Petition for rehea =
ruled June 10 ering =
State v. Athey, James M., appellant..|Poweshiek ....|Petition for rehe: o
ruled Feb. 14 .| Adultery |
State v. Blades, Jack et al., appellants| Polk Affirmed May 17, 1907 Keeping a gambling 1 >
State v. Bricker, L. J., appellant.....|Lee . vv...|Affirmed July 3, 1907 Rape
State v. Brown, W. B, appellee....../Buena Vista Dismissed May 10, 1907..|Receiving and
and while i
State v. Brown, W. E,, appellee...... Buena Vista Dismissed May 10, 1907.. Receiving and accepting a posit when
and while insolvent
State v. Brown, W. E,, appellee...... | Buena Vista Dismissed May 10, 1907.. Receiving and accepting a deposit when
and while insolvent
State v. Brown, W. E., appellee...... Buena Vista. ..| Dismissed May 10, 1907 Receiving and accepting a deposit when
and while insolvent
State v. Brown, W. E, appellee...... Buena Vista...| Dismissed May 10, 1907 Receiving and accepting a deposit when
and while insolvent.
State v. Bresee, Emily W., appellant. .| Pottawattamie.| Afirmed Dec. 17, 1907.... Practicing medicine without Al
thority.
(Petition for rehearing
overruled March 17
1908.)
State v. Blee, James, appellant....... Marion ....... 13, 1907.. Murder
State v. Blydenburgh, E. S., appellant
(rehearing) ............ seve syl iBrdin . ..| Reversed July 3, 1907..../Murder
|
State v. Bennet, Burton, appellant. .., |Bremer....... Affirmed Jan. 8, 1907...... Seduction.
(Petition for rehearing
overruled Feb. 18, 1908.)
State v. Blackburn, Nick appellant. .| Marshall...... Atfirmed Jan. 17, 19( Rape.
State v. Blackburn, Nick, appellant.
(rehearing)......,........ cessese.|Marshall...... Rev 1 Jan. 14, 1908....|Rape.
State v. Baldes, Mathias, appellant. .. .|Sioux......... Affirmed Feb, 5 Murder.
State v. Brown, L. W., appellant..... Harrison.... Petition for rehear
. ru June 10, 1907 Liquor nuisance
State v. Caine, D. F., appellant (re- =
hearing) .......... Woodbury Reversed April 12, 1907 y =
State v. Conroy, Michael, appellant. . .. |Scott...... Affirmed Feb. 6, 1907. .. =
State v. Crofford, J. W., appellant Clarke. .. .. | Affirmed March 5, 1907 P
State v. Cothron, C. W., et al, appel 5
lants L R E T Monroe.......|Reversed April 11, 1908. e
State v. Cohn, Meyer, appellant ....|Page. . A.lrmed Nov 1908 f intox ng uors =
State v. Cooper, C. S, appellee...... Monroe..... Contention ot ate sus T
taine” June 4, 1908 I
State v, C ton, Fred, appellant. med June 4, 1908 N
State v. Davis, Jack, appellant. ken Nov. ! 1908 i the S m
State v. Des Moines Union Ry. Co., ‘
e R R I e SR Polk . Affirmed March 10, 1908 S of prosti-

State v. Donnelly appellant Polk en Dec I I
State v. Dodwen, appellant F d March 1 I
State v. Dvoracek, J., appellee. | Stc ion of

: i tained Nov
State v. Evans, Albert, et al., appel

AN e A EA Monroe versed May
State v. Ezecheck, John, appellant. Johnson Dismissed Sept
State v Fielding, Marshall, appellant Mah Affirmed July 3, 1907
State v. Foster, Lucy, appellant ...|Ko Afirmed Dec, 12, 1907
State v. Fishel, Norman, appellant. Page Affirmed Dee. 15, 1908
State v. Gilbert, Chas. F. et al ap
BRI ' L3l iy . Iowa . Affirmed May 5, 1908 Exposi a child

State v. Goodsell, W. R., uppv-llnm.,4.‘H|xll<-r. e TR Reversed Nov. 20, 1907... Appeal from order district court




SCHEDT

Title of Case County

State v
lants

State v. Goodsell, Warren, appellant. ,‘H\uh-r
State v. Hanley, Thomas, appellant. ..|Monroe..

..|Lucas.

State v. Hoover, Carl, appellant...... imnluhnn..
State v. Hall, L. G., appellant. Linn...
State v. Harmann, Peter, appellant...|Dubuque

State v. Hanlin, J. M., appellant. ..

Delaware......
TIowa..........

State v. Hooker, Robert, appellant. ...
State v. Henderson, A. M., appellee...

State v. Hobson, Mrs. Ralph, et al,, ap-
pellants | Monroe

State v. Hart, Chas., appellant........ | Polk. ..

State v. Hoffman, George C., appellant. | Lee

State v. Henderson, A. M., appellee. i Towa....
State v. Hubbell, F. M., et al, appel-
Iants .....ciceciesaniesiiiaannonae |Polk........

JLE ‘A" —CONTINUED.

Offense

Stricken March 17, 1908 Larceny from a building

Sodomy

Affir
(Pe

hearing

ove 29, 1908.)
Affirn 1908 Incest.
Affirmed Marc 1907 Possession of burg tools with

to commit bur~lary.
Making false entries as deputy clerk

Affirmed Jar
(Petition for
overruled May 20, 1907.)
Reversed Ap 1907....| Assault with intent to commit rape

Affirmed 16, 1908....| Liquor nuisance.

Reversed July 1907 Adultery.

Affirmed Oct 1907 Larceny.

Affirmed Oct. 15, 1907 Making false entries and reports with in-
tent to deceive.

Affirmed May 17 Prostitution.

agirmed Dec. 15 Uttering a forged instrument.

Affirmed Ju Embezzlement
( Petitio

overruled Sept

Making false entries and reports with in-
tent to deceive.

Dismissed Jan

Leasing a house for the parpose of prosti-
tution,

Affirmed March 10, 1908, ..

State v. Hubbell, F. M, et al, appel
B T Rt e e ke wihia ae 6 € E B 5 S PR & 50 o5 ' 5 Affirmed March 10, 1908...|Leasing a house for the purpose of prosti-
tution.
State v. Hubbell, F. M., et al., appel:
TG s R S O R s o5 e Affirmed March 10, 1908. .. Leasing a house for the purpose of prosti-
tution
State v. Hubbell, F. M., et al.,, appel
lants 4 I s i b Affirmed March 10, 1908...|I a house for the purpose of prosti-
State v. Hubbell, F. M., et al., appel-
B e S Seis s s e s e so'h s Gl 1 R PR Affirmed March 10, 1908...| Leasing a house for the purpose of prosti-
ution
State v. Hubbell, F. M., ‘et al.,, appel-
BRI S B B N V55 S A as 8 6 w0 POIR s evsso Affirmed March 10, 1908 I » of prosti
State v. Jackson, W. P, appellant. . ...| Pottawatta t 1908
State v. Johnson, Lee, appellant jenton....... Affirmed Jan 1907 C rape
State v. Johnson, Chas. M., appellant. .| Black Hawk f y g o scape
State v. Johnson, T. W. appellant Linn I nt €
State v. Johns, W. D., appellant Mitchell Nuis
State v. Kehr, W. N,, appellant.... Linn i g
State v. Kendig, A. J., appellant 3 g with A ense
I ren
A led April 11,
State v. Kehr, W. N., appellant Linn January 17, 1908 de f dis I
State v. Kehr, W. N,, appellant. Linn April 10, 1908
State v. Krug, Fred et al,, appellants Boone Nov. 18, 1907 ent to do gre bo in
tition for rehear
stricken Feb. 12, 1908
State v. Leslie, Joseph, appellant. Pottawattamie. Reversed April 1008 wood timber of another
State v. Leonard, George, appellant. Marshall. Affirmed Jyly 3, 1907

State v. Lewis, Ed, appellant. ... | Polk

Affirmed

June 6
(Petition for
overruled Sept

1908
rehearing
1908.)

Murder

29

=
&
9
9
2
o)
=
»

d0 L

>
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SCHEDULE ‘‘A"’—CONTINUED., »
Title of Case County Decigions Offense
State v. Leasman, Jesse, appellant. ...|Madison.... Affirmed Feb. Throwing at a trair
State v. Mathews, Neal, appellant....| Polk. Petition for r

‘ ruled Feb Murder. El
State v. Manchester, Wm., appellant. .| Woodbury.. . Affirmed Jan. 17 Burglary =
State v. M vern, Bernard, :imwllnm‘1‘Iimnn . Stricken Jan. 17 Larceny. =
State v. Martin, Johnson T., appellant| Keokuk. . Affirmed Jan. 1 Murder. >
} (Petition for rehearing =
overruled April 11 o
State v. Maher, Matt, appellant...... | Johnson...... Dismissed M , 190 Murder. =
State v. McDonald, L. A., appellant..|Pottawattamie Affirmed Je 1 Incest >
State v. Meyer, Fritz, appellant......|0'Brien .. | Affirmed Oct 1907 .. | Assault with intent to commit rape. :
State v. Mitchell, L., appellant.... . Hamilton..... | Affirmed June 11, 1908. ...| Assault with intent to do great bodily in- S
jury. =
| (Petition for rehearing .{:
overruled Sept. 29, 1908.) >
State v. Miller, B. F., appellant...... Black Hawk..|Afirmeed March 19, 1908. .. Practicing medicine without a license. o

State v. McCausland, Wm., appellant. .| Wright ... Affirmed Nov. 20, 190
(Petition for re

Rape

overruled Feb. = |
State v. Mason, L. B., appellant..... Allamakee. ... | Reversed Dec. 13 Obtaining money under false pretenses. ;
State v. McDermet, F., appellant...... Marshall ...|Affirmed Apru 7 Larceny in and from a building. =
State v. McDavitt, Rector, appellant..|Polk..........| Reversed Nov 24 tesorting to hotel for the purpose of lewd-

ness.

State v. Nowell, Elmer, appellant. ... .| Pottawattamie.| Petition for rehe aring over-

ruled June 10, 1907....| Murder
State v. Norman, C. J., appellant.....|Decatur. ... affirmed Oet. 15, 1 Larceny of domestic fowl: in thc night.

| time.

State v. Nugent, Thos. J., appellant..|Greene... Reversed May 8, 1907 .| Seduction.
State v. O'Brien, Pat et al., appellants| Polk..........' Afirmec Nov. 12, 190 Robbery.

State v. Ozias, Chas., appellant......
State v. O'Malley, J. E.,, appellant...

State v. Partipilo, Nicola, appellant..

State v. Pitkin, F. O. et al

appellants Linn.
Polk

State v. Pillow, Ed, appellant... by .
State v. Quinn, Dan, appellant.... Polk. .
State v. Rocker, Chas., appellant.... Osceola

State v. Rosborough, Chas. A., appel-

lant R I :
State v ie0. E., appe > Ha n &
State v. Rutledge, Homer, appe Appanoose =

State v. Richardson, Homer, appe Mitchell

State v. Rowe, Ed, appellant . Dickinson

State v. Ralston, Frank, appellant nroe

State v. Roche, Marion W., appe l m

State v. Richmond, John, apg Clayton

State v. Shaffer, V ey, appella Linn

State v. Shaffer, Wesley, appell Lint <

State v. Smith, Andrew, appellant Monroe )

State v. Sparegrove, James K, appel 2|
SRIE. S Soo e e v Towa £

State v. Steward, Mrs. C. F., appellee ry

State v. Scott, E. W,, appellant ...|Polk

mouth

State v. Smith, David, appellant

State v. Sandy, Alexander, appellant. .| Clay
State v. Symens, Peter, appellant. ....| Scott. peesane
State v. Snyder, Joseph, appellant.. Cerro Gordo




State
State
State

Y.
) A
V.

State v.
State v.

State v.
State v.

lant .
State v.

State v.

State v.
State v.

State v.

lant ..

State v.

State v.
State v.

State v.

State v. Wurtsbaugh, J. D., appellant,
Wolf, J., et al., appellants. . ..

State v.

State v.

State v.

State v. York, A. P., appellee

State v.

Title of Case

Steidley, A. M., appellant.. .,
Steidley, A. M., appellant
Stevens, Tom, appellant.....

Stout, John Ernest, appellant,
Smith, Thomas, appellant. . .

Stevens, Roy W., appellant.,

1 1
|
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County | Decigions
|

......... | Affirmed Jan. 8, 1907
Affirmed Oct
Affirmed March

(Petition

1907...

(Petition
dismissed .
Stricken Dec. 18

for rehearing
8, 1907.)

1908.

Monroee.......

Pottawattamie.

Thompson, Andrew P., appe-

Thomas, Chas,, appellant. ...
Taylor, Harry L., appellant.
Taylor, W. L., appeilant....,
Usher, Joseph, appellant, ...
Von Kutzelben, Erich, appe
Walker, J
‘Waterbury, Frank, appellant,,
‘Woodard, Chas., appellant.. .,

Westerman, Louis, Appellant,

‘Whimpey, Lem, appellant....

Young, James, appellant....

. Young, Josie, appellant....

. |Harrison. .....

Polk

Reversed Dec

Wapello

1
Polk.... Affirmed Nov. 17, 1908
Linn Affirmed May 7, 1907.
(Petition for rehearing
overruled Dec. 16, 1907.)

.| Reversed Oct. ¢
Affirmed Marc
(Petition for r

rearing

overruled May 20, 1907..
RANR .« o o0 v ooiv's Reversed Jan. 18, 1907
Decatur. .| Petition for rehes
ruled Jan. 18,
BOMK. s .o o sad Affirmed May 9
Pocahontas. . ..| Dismissed Mz
Linn. Affirmed June
ORI e =7 e oo« | Modified and affirmed Nov.
TR R
Mahaska. ..... | Modified and afiirmed Oct.
! 16, 1907.......
.|Dallas........ Reversed Oct. 15, 1907
.|Polk....... .| Affirmed Oect. 23, 1908...

.| Appeal from
.| Burglary.

.| Uttering a forged instr

Offense

an order of

t court

Rape.

Desertion.

Murder.

Assault with intent to c«

rape

.| Adultery.

Murder.
Robbe:
Practicing
Murder.

without a license.

medicine

.| Murder.

Murder.

ument.

trustee

un-

RAi(erice:

Z
&



SCHEDULE “B”

The following is a list of criminal cases pending in the supreme court of Iowa on January 1, 19

State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State
State

State
State
State
State
State
State

V.
V.
v.
v.
A
v.
V.
V.
. Clark, W. G., appellant...... ;
. Clark, John, appellant......
. Duff, Nelson, appellant......
v. Delahoyde, Charles et al., appellees........
BDDOBNE <o ss5ssse0esvs

V.
v.
v.
V.
Y.
Y.

. Fuller, John E,,

. Hedgpeth, Marion, appellant....
. Herriman,
. Hetland, John, appellant. ...
. Hogan, George A., appellant

. Latham, Albert, appellant..
. Loose, B. F., appellant.....

v. Porter, C. C., appellant......
. Perkins, George, appellant

Title of Case

Blodgett, D. T., appellant...
Bennett, Lulu, appellant...
Baker, George, appellant...

Carter, S. E. and Geo. H. Marts, appellants, .

Carter, W. L., appellant
Carlson, August, appellant.
Chapman, Isaac, appellant. ..
Chamberlain, L. C., appellant

Gibbons, Martha, appellee
Hardin, Eli, et al., appellants.

Sam, appellant...

Hogan, Oscar, appellant....
Jones, William, appellant. ..

Matheson, George, appellant.

Pell, Bert, appellant
Rome, Roy, appellant..
Rohn, Fred, appellant
Roberts, Doug, appellant
Tolliver, Chas., appellant.
Thornton, Joe, appellant

County Crime
Polk Forgery.

- - SRR Murder.
Montgomery .| Murder.
Polk Conspiracy.

PORK .5\s .. ./ Larceny in a building.
Pottawattamie J
.. |Appanoose ...

RO (5o e Obtaining signature by false pretenses.
Jefferson Obtaining money under false pretenses.
Jefferson Larceny.

Winneshiek Aiding a prisoner to escape.

Marshall ... Nuisance.

.| Desertion.

.|Murder in the second degree.
Conspiracy.

Breaking and entering a building.

rottawattamie

Fayette Lewdness.

Wright . Assault with intent to commit rape.
Jones ..... Rape.

Wapello Rape.

Polk Keeping a house of ill fame.

Polk Breaking and entering.

BRI - o8 10 o Perjury.

Pottawattamie Assault with intent to commit murder
B o esinevin Keeping a house of ill f-me

Bremer . Adultery.

Marshall Murder.

Polk Larceny in building.

Jones Rape.

Appanoose . Nuisance.

Polk Robbery.

Henry.

Assault with intent to commit murder.

CR:

!

vya

C}: 1

Lyod

NYOLLY 40
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SCHEDULE *“C.”

Cases pending January 7, 1907, have since been disposed of :
11—Mrs. F. M. Randolph vs. Cottage Hospital, State of iowa, et al.
26—State of Iowa vs. Lafayette Young.
31—State of Iowa vs. Ole Thompson.
57—Omaha Bridge & Terminal Ry. Co. vs. Hannan, et al.
59—~8ilas Wilson vs. La. Purchase Exposition Com., et al.
84—State of Iowa vs. A. J. Fuhrmeister, et al.

101—W. A. Montgomery, et al. vs. G. S. Gilbertson.

103—City of Marshalltown vs. George LaPlant.

107—H. A. Merrill, et al., vs. Board of Supervisors of Cerro Gordo
County.

108—@. 8. Gilbertson vs. T. H. Kenefick.

119—Carrie C. Catt vs. Mary Catt, et al.

120—State of Iowa vs. Addie Scott, et al.

SCHEDULE “D.”’

The following is a list of civil cases which have been commenced
and disposed of since January 7, 1907,
Sarah Lynch Griffin vs. Patrick Lynch, et al.
In re estate of John R. Lamb vs. W, W. Morrow.
State of Iowa vs. C., R. I. & P. Ry. Oo., and Ill. Cen. Ry. Co.
In the matter of Drainage District No. 70 Calhoun Counly.
8. 0. Thomas vs. J. C. Anderson & Co., et al.
J. 8. Baughman vs. E. T. Burns, et al.
8. 0. Thomas vs. Henry Geng, et al.
B. E. Jones vs. John Goble, et al.
B. E. Jones vs. Joseph Koch, et al.
S. 0. Thomas vs. Charles LaFranz.
J. 8.
J. S. Baughman vs. John Niewoehner, et al.
S. 0. Thomas vs. Frank Ober, et al.
B. E. Jones vs. Earnest Williams, et al.
David K. Clever, et al, vs. The State of Iowa, et al.
In the matter of the estate of S. J. Fisher, decd., vs. W. W, Mor-
row, Treas.

Baughman vs. Joseph McCabe, et al.

REPORT OF ATTOI (
CHEDUILI
( | list 1prem irt
|
I | I I ( IMJ I MISSIO!
Boa It ud ( ! Lou Ilin Central
7 Company, al
TRI (
1 Ch W. Mulla { ney-General Ger
) W I Company ( [ Bl B. F. I
L { 1 raph Compa B. F. Carroll, Auditor
1he / i 1 Nuel
In the mal of the es Ide, deceased

Edward H, Farley 1

F. Carroll, et al

& Savings Company, B.

ouxe City Gas and Electric Company vs. Wm. B, Martin and @

Wastern Union Telegraph Company vs. B. F. Carroll, Auditor o

State of lowa, ex rel B. F. Carvoll, Auditor of Stale vs. New Lib-
erty Savings Banlk

Frank L. McCoy, ot al., vs. James L. Paxton, et al

Isaae Hall vs. Butler County, et al :

I. W. Murphy vs. Louisiana Purchase Exposition Com., et al.

State of Towa, ox rel Chas. W. Mullan, Attorney-General, vs. The
Fraternal Accident Sociely of Cedar Rapids, Towa

L. W. Nichols, et al., vs. The National Masonic Acoident Assn., et
al

ity of Council Bluff's, et al., vs. W. B. Martin, Secrelary of State,
et al

Rose Ann Carravan, et al., vs; Martin Harkins, el al.

Freemont Benjamine, et al., vs. B. I'. Huff, et al.
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( C. Clark, et al., vs. J. W. McIntosh, et al The Whitney Realty Company Chas. E. H an, et al
Chas. R. Hannan, W. B. Martin, et a James Barr, et al., vs. Chas. R. I 1
Dumbarton Really Compa s. W. B. Martin, et al George Baxter, et al., vs. ( R. Ha
Dumba Ity ( w vs. F. M, Mollyneaux, et al Henry Poor vs. The Iowa ( Ra ny ( a
7 » D
Jumb k (  vs. Paul King, et al William Shillaber i ‘ I Rail my
Dumbarton Re Company vs, Chas. Newton, ¢t al et al
L. White vs. Board of Medical Exraminers, et al Standard Stock Food Comj 1. | Wright, St. Food ¢
C.L.D i vs. C. M. Kellar, et al Dairy Com
Lowis Busse 1 Varquis Barr, et al American Linseed Company . R. Wrig Nt. Food and Dary
ity of Ottumwa 1 Calvin Manning Com
State of Towa vs. Centerville Light & Traction Company.
State of ITowa vs. National Protective Legion of Waverly, N. 3 : Sl ‘
rs Y. Rusl

Mrs. M. E. Rush : B3 Womoniis ot al. vs. Okas. W. Need al

State of Towa vs. lowa Business Men’s Building & Loan 3 Stat f Tou Syndicate Land ( l
: ate of Towd vs. Syndicat¢ AN omj

tion ) .
O ; Dumbarton Realty Company vs. E. Erickson, el a
State of Iowa vs. The Pioneer Life A of America, of Dav State of Towa vs. J. N. Jones, et al

¢

enport, Iowa In the matter of the estate of Wm. Clement Pulnam
State of Iowa vs. Iowa Farmers Protective Mutual Hail Insurance In Re Estate of George Wells, deceased

Association of Des Moines H. F. Schulte vs. O. J. Parker

el y » Q 7 y
In Re Estate of ’,‘,-/\r . Spangler E. R. Lacey vs. W. W. Morrow, Treasurer of State
W. W. Morrow, Treasurer, vs. Carrie Durant, Ezxecutriz C. L. Tennant vs. H. F. Kuhlemeier
William Shallenberger vs. A. M, Linn, et al State of Iowa, ex rel Geo. M. Pratt, vs. W. C Hayward, Secretary
W. A. Guild vs. City of Des Moines, et al of State
h

State of ITowa vs. Iowa German Mutual Insurance Association In Re Estate of A. Culver, W. W. Morrow, Treasurer, vs. Melissa
State of Iowa vs. Western Union Telegraph Company Gowuld, Administratriz

] State of Iowa vs. Barber Asphalt Paving Company
Nina Hamilton vs. Ella Hamilton, et al.

: L. P. Boyle vs. Nicholas Cronin.
| Talcott Bros. vs. Williams Drug Company, et al
'S A. E. Noble vs. Henry Taylor, et al
i A. E. Noble vs. G. J. Curtis, et al.
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SCHEDULE “‘F.”

Des Moines, Towa, November 20, 1907.
To Tae Eprror: In your editorial of recent date relative to the
nforcement of the liquor law in Towa you ecall attention to the late
decision of the supreme court of Minnesota, wherein the attorney-
eneral prosecuted an action in the name of the state to remove one

Robinson from the office of mayor of the eity of St. Cloud, and also

to recover the penalty provided by section 1561 of the revised laws
of Minnesota. You insist that the attorney-general of Towa has
equal authority with the attorney-general of Minnesota

Section 1561, revised laws of 1905 of Minnesota, makes it the
duty of the mayor of every municipality of that state, or other
public officers named therein, to make complaint to the proper
magistrate of any known violation of the laws of the state on the
subject of the sale of intoxicating liquors ; and section 1562 declares
a negleet of that duty malfeasance in office, subjeeting the guilty
officer to removal and a penalty of not less than one hundred dol-
lars, and not more than five hundred dollars

Section 4545 of the Minnesota code provides among other things,
that when any public officer does or suffers an aet, which by law

causes a forfeiture of his office, the attorney-general may, when he
has reason to believe that a cause of action can be proved, bring
an action in the name of the state, upon his own information or
upon the ecomplaint of a private person against the person offending.

It is therefore erroneous to assume that the Minnesota decision
sustaining the attorney-general’s right to prosecute an action for
the removal of an officer for malfeasance or non-feasance in office is
based upon the common law powers of the attorney-general.

The principal point decided in the case was that the attorney-
general had authority by virtue of his office to maintain an aetion
to recover the penalty preseribed by section 1562, revised laws of
Minnesota, notwithstanding that section 1561 made it the duty of
the county attorney to colleet such penalty. The court based its
decision partly upon the common law powers which it said inhered
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n the office of the attorney-ge fon
the evident purpose of the legislatu Si11 he present lic
laws to re-establish the supreme authority of the state with refer
ence to the control and regulation of the sale « ntox 2 liquors

he mulet law in Iowa, which de 10t 1 but only suspends
under certain conditions the prohibitc law, contains a m’wlhm]
for it nforeement, but the re ponsibility I enforcement rests
Wmost wholly with loeal officers. Judges ar njoined with the
duty of instrueting the grand jury with reference to violations
i the liquor laws, and section 2406 provides, that actions to abate
Hguor nuisances may be brought in the name of the state by the
ounty attorney, or any eitizen of the eounty may m-‘:m:x-. and
naintain such a proeceding in his nam

tion 2428 provides, that peace officers shall see that all pro-

visions of the chapter rel: intoxicating liquors are faithfully

ented within their reetive jurisdietions, and when informed.

or they have reason to believe that the law has been violated, they
shall file an information to that effect against the offending party
before a magistrate, and further provides that the county attorney
shall appear for the state and prosccute such cases, and that any

peace officer shall, upon convietion, pay a fine of not less than ten

nor more than fifty dollars and forfeit his office
Seetion H099 designates peace officers to be 1) sheriffs and
their deputies; (2) constables; (3) marshals and policemen of

eities and towns

It is to be observed that the provisions of said section do not
include county attorneys, and also that the section is eriminal in its
nature, and that the peace officer who fails to comply with the
provisions of said act may be proceeded against only by informa-
tion in the regular way.

Seetion 2446 of the eode, which is currently supposed to give
the judges of the various distriets authority to ssmmarily suspend
or remove from office any county attorney who neglects or refuses
to enforce the

‘neral provisions of the mulet law, merely provides
that it shall be the duty of the county attorney of each county
to see that the provisions of the chapter relating to the mulct tac
are enforeed, and for a failure in this regard, the distriet court or
Judge thereof shall suspend or remove from office any ecounty at-
torney

It is contended by some that this section only authorizes the

court or judge to suspend or remove county attorneys for a failure
3
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refusal 1 the provision of the chapter relating to the
nd eite ir pport of this contention the faet that as

cted was more general in its provisions

d aut d the distriet court, or any judge thereof, to remove
y county attorney for failure to perform any of the duties en-
under the provisions of the mulet law; but

ntention is sound or not, there is ample authority
fo moving connty attorneys or other officers from office for neg-
leet or failure to enforce the general provisions of the mulet law
found in chapter 8, title 6 of the Code, the provisions of which
re general in their nature and apply to all ecounty, township, eity
and town officers. In addition to the other grounds specified
therein, said chapter provides that officers may be removed for
habitual or wilful neglect of duty, for corruption, and for wilful

misconduect or maladministration in offiec

Seetion 1252 of the code provi that any resident of the

county, ecity or town of which the person to be charged is an
officer may make complaint by a petition in the distriet court. It
further provides, that the county attorney shall file such petition
whenever he believes there is just caunse therefor, and may be re-
quired to do so by the court or judge thereof.

Section 1253 provides for notice to the aceused; seetion 1254
provides that the action shall be tried as a law action, and that
all the proceedings shall, as near as may be, conform to the rules

governing the trial of such action

It is perfectly apparent that there is a material difference be-
tween the procedure in the Iowa law and the Minnesota law, and
that the attorney-general of Minnesota is given a great deal more
power and authority by statute than is conferred upon the attor-
ney-general of Towa

In this state, however, the attorney-general unquestionably has
the authority to appear in any case in which the state is a party,
or in which it has an interest. No one, I think though, avould eon-
tend that as this department is now organized with a contingent
fund of only six hundred dollars per annum over and above an
amount sufficient to pay the regular help, it would be physically
possible, or that it is his duty to appear for the state before commit-
ting magistrates in the prosecution of persons charged with indict-
able offenses, nor even to ist in the prosecution of such persons
in the district court after an indietment unless the case was of

unusual publie interest, and then only when requested to do so by

the governor, executive council, or general assembly, and in
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H. W. Bygs
OriNion (v 10 LEGISLATIVE COMMITTEE ON PROPOSED PRIMARY

It is proposed by the so-called Dolliver-Smith plan to provide for
! eleetion for th

republican candidate for United States

y having the names of the several candidates for senator
al ballot used at the general eleetion in Novem-

ber; the names to appear either at the top or the bottom of the

printed on the of

republican ticket, with the further provision that the vote for
United States senator shall be limited to persons who vote for
each candidate on the republican national, congressional, state
and legislative ticket

Is such a plan lawful, and if adopted would the vote for the

republican candidate for United States senator be confined to mem-
bers of the republican party?

No one will contend that it wonld be lawful in this state to
grant the right to vote for a candidate for United States senator
m the republican tieket to some republicans, and deny the same
right upon the same terms to others; that is to say, it would be at
onee coneeded that a primary eleetion law which discriminated
between members of the same party would be invalid.

It may also be safely stated that any method for determining
whether persons proposing to vote at the proposed primary for
United States senator possessed the required qualifications, which
in any manner impaired the right of the voter to cast his ballot
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for the person of his choice for office, or that in any way restrained
or interfered with his freedom of choice would be invalid.

It is the settled public policy of this state that every man who is
entitled to vote at all, has the right to vote at all elections: that
his vote shall be by secret ballot; that he shall be allowed to cast
his vote free from unlawful and improper influence; that there
shall be absolute freedom of choice

This policy and these rules will be found declared in the con-
stitution of our state, in the statutes and in the deecisions of our
courts. The proposed plan if enacted into law would in its opera-
tion violate most, if not all, of these sacred rights, and would be
opposed to the ‘‘express terms of our fundamental law’’ as well as
the ‘“genius and spirit of our institutions.”’

The purpose of the plan, it is claimed, is to give the republicans
of the state an opportunity to vote their preference for a republican
United States senator, and yet every republican who voted for
one candidate on either of the other party tickets above the county
ticket, and every republican who, for any reason, failed to mark
his ballot for every candidate on the republican ticket down to
the county ticket, would be disfranchised in so far as the primary
election on the United States senator is concerned.

If the legislature has the power to say that unless the voler
marks his ballot for the republican candidate for congress his vote
on the same ticket for the republican eandidate for United States
senator shall not be counted, then it follows that that body has
the power to say that unless the voter marks his ballot for the
republican candidate for governor his vote on the same ticket for
the republican candidate for secretary of state shall not be
counted; a proposition that would be laughed to secorn by every
high school boy in the state.

It is no answer to this argument to say that because the vote on
United States senator is only advisory and a mere instruction to
the members of the general assembly, that therefore the ordinary
rules that govern elections do not apply, because if the names of
the candidates for United States senator are printed upon the
official ballot and the voters given a right to vote their ehoice for
that office, it is just as much of an election as is the vote on State
auditor or governor. In the one case, if a sufficient number of
votes are cast for the eandidate for governor, he is elected to the
office of governor; in the other case, if the requisite number of
votes are cast for one person for United States senator, he is
elected to the office of republican nominee for United States sen-
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he cho f l 1
hus | | ast.
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1
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( 1 1y and f plac He refuses to
thl A rep can vot 3 tion da es to his polling
d upo A1 | 111« nds upon it the name of the
whijeetionable candidat nd he t about to either omit to make
| i opposite his name, or to vote for the eandidate
tl ocrat t wher members that he has the right
o vote for a republica n for United St: senator, but
that to enjoy that right or privilege he must vote for the objee-
tionable candidate for congress, and at once there is in his mind a
confliet of desire and choiee, and if his desire to vote for the eandi-

date for United States senator outweighs his objection to voting
for an unworthy and unfit eandidate for eongress, he will put the
eross in the square opposite the name of the congressman, and then
proceed down the ticket and mark his ballot for senator

On the other hand, if his sense of publie duty and his desire to
save his distriet from the humiliation of being represented by an
unworthy man outweighs his desire to help select the r'w;xuhliu:m
candidate for United States senator, he will refuse to vote for
the candidate for congress, and lose his vote for United States

Must & man be learned in the law to know that such legislative
et would he eontrary to the whole public poliey of this state?
Our Constitution provides that
Every male citizen of the United States, of the age of
twenty-one years, who shall have been a resident of this state
six months next preceding the election, and of the ecounty in
which he claims his vote, sixty days, shall be entitled to vote

ut all eleetions which are now or hereafter may be authorized
by law.”’




8 REPORT OF ATTORNEY-GENERAL
considering this constitutional provision in the case of Ed
monds v. Danl , 28 Towa, 271, our supreme court, speaking
through Judge Dillon, says

I Imitted that these qualifications confer a right. The
ht thus conferred is the right to vote. This right is held
by a constitutional and not by a legislative tenure. It cannot

be destroyed or impaired by the legislature.’

In the doctrine thus stated by Judge Dillon is found a complete
answer to the suggestion that because in the end the United States

snator must be elected by the legislature, therefore the voter who

is deprived of the right to vote for a candidate for senator has
lost nothing. He has been disfranchised just as completely as
though he had been deprived of his right to vote for the candidate

for governor, because, just the moment the legislature provides

for an election at which the electors of the state may vote their

t

S0

preferer or United St: nator, just that moment the con

stitutional ition, and

ovision above quoted is called into oper

ht to vote

every person who comes within its provisions has the rig

;“' 1""4' ‘] l“:'"}
Again, in the same case, Judge Dillon says:

““Those whom the constitution declares to be electors eannot
be disfranchised; and not one jot or tittle can lawfully be
added to or taken from the qualifications which the constitu
tion preseribes.’’

In Monroe v. Collins, 17 Ohio State, 666, it is said

v

; ““What the legislature cannot do directly it ecannot do by
! indirection. If it has no power expressly to deny or take
« away the right, it has none to define it away, or unreasonably
I to abridge or impede its enjoyment by laws professing to
i be merely remedial. The power of the Legislature in such case
E is limited to laws regulating the enjoyment of the right, by
facilitating its lawful exercise, and by preventing its abuse.”’
." In Daggett v. Hudson, 43 Ohio State, 548, Judge Atherton

i speaking for the court, says: 5
b3 “The legislature has full power to regulate the right to
3 vote, but no constitutional power to restrain or abridge the

right, or unnecessarily to impede its free exercise. Under the

pretense of regulation the right of suffrage must be left un

trammeled by any provision or even rules of evidence that

th may injuriously or necessarily impair it."”

Mecchar
{ rt 1
|
1 It
el I D of
1 h P h the
| | i r tl man and
\ {1 oW1 | It | d has often
) q d out, that the lves
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Jud MeCrary, in | wrk o1 lecti } Ed., See. 700
1 ther things
Phe statutes of most of the states expressly permit the

i to east his ballot for the person of his choice for
sffice, whether the name of the person he desires to vote for
\ppears upon the printed ballot or not. Statutes which deny
the voter this privilege are in confliet w

g the right of suffrage

th the constitutional

to every citizen

provision guarantee

possessing the requisite qualifications and are void.””

In State ex rel, Cook et al. v. Houser, a decision of the supreme

ourt of Wiseonsin in 100 N. W. R., 964, it is said

Whatever privileges are within the power of the legisla-
ture to grant, may be granted upon such conditions and sub-
ject to such regulations as it in its wisdom may see fit to
1 pose That is elementary. In dealing with this subjeet

we should be exercised to distinguish between common law

rights, which are within the protection of constitutional
restraints upon legislative authority, and mere legislative cre-
ations. A failure in that regard would be quite likely to lead
7 in respect to the

one astray. The right to vote and to secreey
cleetor’s opinion thus expressed eannot be impaired, but the
enjoyment of those rights which are within constitutional pro-
teetion, may have every legislative aid, which the wisdom of
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the lawmaking power may see fit to afford The power of be reiected by tl 1
regulation to tl d is limited only by what is reasonable of it n npoy
Any attempt to lat vassing that barrier, is destruet r or 11 A
f the right involved, not an aid to its enjoyment, and hence popul
8 mat 3 | te
Whatever the law may be, however, in other jurisdictions, it v h t t the law
ms to be settled in this state by the decisions of our own i our Oj ’ X ich system ol con
supreme ecourt tradicetior 1 tself, needs no
In McMillan et al, v. Lee County et al., 3 Towa, 311, a case de- 1ve . . PR . liirages ok tue
ded in 1856, three separate and independent propositions were peap! " , Rt e W It may demand
submitted to a vote of the people in such a way that the elector’s that 1ts en : ‘e made to depend upon
vote on each of the propositions depended upon how he voted on L s I i of entitled to
the other, or in other words, that unless his vote was the same on ich Assistan by | 1 to stand or fall by
each proposition it would not count. In passing upon the question oW lierent: mer
the court among other things, says: - I'h 1 f th I ¢ 1 t n Gray 1
“We cannot regard this in any other view, than as an Mount Toy 91 e the court says, in passing upon the
attempt to impose a condition upon the taking effect of the - ; S 01 ‘ . ‘ e > badls
vote of the people adopting a proposition submitted to them RN T MPOR dn (PRERaRd mign. the vote o et
wholly unauthorized by the law. * To make the success If they are submitted together, it is very clear that the
of any ‘one proposition depend upon the adoption of all, was voter cannot vote for one and against the other. He must
to take from the expression of the will of a majority of the vote against both, whereby he may defeat one, the success of
people, that essential validity intended by the law to be im- which he desires, or he 1 ote for both, whereby he may
parted to it, where it declares that the question adopted by mse the suceess of one he desires to be ated. If
them shall have the force and effect of an aet of the general he fails to vote he may aid in causing the defeat of his
assembly.’’ favorite measure, and the adoption of the one he opposes. He

And again: has thus no liberty of choice The plan of submitting the

questions, for there are two, resembles more the common de-
] ““The force and effect thus imparted to their will, is in- viee of an anetioneer in disposing of worthless goods, whereby
tended to be given to that will freely expressed. * * * The evils i+ good artiele is mingled with them and made to draw bids,
which might be permitted to grow up under such a system, or the eunning tricks of gamesters to induee wagers of the
are so obvious and apparent, that any extended discussion of unwary, rather than the open, direct and fair manner that
the question by us, would be superflnous. It may be sufficient always should prevail in elections by the people. The very
) to suggest, that if it were allowed, measures in themselves odious letter as well as the spirit of our election laws condemns this
and oppressive, might by means of it, become fastened upon a plan. It has never been heard of that electors were, by any
3 eounty, which in no other way could have obtained the num- plan, denied the right of c¢hoosing one, and rejecting another
ber of votes requisite to insure their adoption, but by being candidate for office, to be voted for at the same eleetion.”’
connected with some other proposition, which commended itself

v % 5 A " Could 1 ing be e diree i ) ) stions
to the favor and suffrage of the people, by its inherent merits uld anything be more directly in point upon the questions

‘9 and popularity. They must be adopted or rejected together. involved ’_” the so-called Dolliver-Smith plan? Tt would seem “"?t
{ o ‘ : e, this deeision would convinee even the authors of the plan that it
1 After the same manner, a measure desirable and necessary to
i K| - % : il eould have no standing in the courts of this enlightened state.
o a people of a county, may when offered for their adoption, - 5 & .
’ . See also, Brown v. Carl, 111 Towa, 608,

)

3
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Hours might be spent, yes even days, in quoting from authorities
in this country holding similar views to the foregoing, but it

seems that what has alres

dy been said is sufficient to satisfy any

prejudiced mind that the proposed amendment to the primary
ww would be void ; first cause in its operation it discriminates

tweer epublicans; and second, because it impairs the voter’s
right to cast his ballot for the person of his choice.

H. W. ByEgs

September 6, 1908

SETTLEMENT OF CASE OF STATE oF Iowa vs. LAFAYETTE YOUNG

GeENTLEMEN: On the 20th day of March, 1902, an action was

commenced in the distriet ecourt of Polk County, Iowa, entitled
State of Iowa v. Lafayette Young. The petition in the case was in
two counts

In the first count the State’s claim in substance was, that Mi

d from the state for binding
2,260.74, when he should

$519.85; it being claimed by the

Young, as state binder, had receiv

certain pamphlet reports the sum o

have received only the sum of
State that payment was made for covered pamphlets when in truth
and in fact the pamphlets, or documents as they are sometimes
termed, were all bound without covers, the over-paymentr amount-
ing to $1,740.89

In the second count the state’s claim in substance was, that

Mr. Young, as state binder, had received from the state for bind-
ing cetrain reports, books and documents the sum of $4,988.58,
when he should have received only the sum of $2,091.74, the state
alleging that payment was made under subdivision 4 of section
141 of the code providing for sewing and binding in paper covers
the journals of the two houses, when payment should have been
made under subdivision 3 of said section which provides for stitch-
ing and binding in paper covers, reports, books and doeuments
other than house and senate journals. The over-payment under
this count as claimed by the state being $2,896.84.

Mr. Young answered the state’s petition alleging in substance:

First. That the pamphlets, documents and leaflets referred to
in the first count of the petition were in faet covered within the
as used in section 141 of the code

meaning of the term “‘eover

Second. That the reports, books and doeuments referred to in
the second count of the petition were sewed and bound in paper
covers; that all of said reports, books and documents were sub-
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n Mr., Young nnsel the jury the issue
to 1l econd count in tl titic iitted to the jury the
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The state appealed, and on the 17th day of January, 1907, the
iprem ourt handed down a decision deciding
First I'hat the court below erred in withdrawing from the

jury the issues made on the seeond count of the petition

Second, That the court below eérred in refusing to send the
oxhibits referred to to the jury, and the judgment below was
reversed

Phereafter, and on or about the 8th day of March, 1907, the
defendant filed his petition for a rehearing of the case in the su-
preme court, and on the 20th day of May, 1907, the same was
denied. The eause then went back to the distriet eourt on proce-
dendo, and is still pending in that court

A careful reading of the decision of the supreme court in econ-
nection with the record made upon the trial in the court below
convineed me that there was really nothing left in the case to try;
the decision of the eourt when applied to the admitted facts in the
case settled the question made on the first count against the state,

and upon the second count against Mr. Young.
At this point it was suggested by counsel for the state to defend-
ant’s connsel that the case ought to be settled without a re-trial,

and negotiations were begun with that end in view.
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It will be remembered that at ne s the elaim made by the
st t trial of tl ] her court, that either fraud o
ollusic vas involved in transaction anywhere: on the other
hand, it | | claimed by t defendant from the beginning that
tl nder the first count were not only honestly
I mformity with the long established custom,
nd tl t cond count, the reports, books, and doecuments
W Sé ad stitched at the request of the then secretary
f stat the heads of the several other departments of state,
and this claim of the defendant is supported by the testimony taken

on the trial below. It is even claimed by the defendant that the
question as to whether the reports, books, and documents covered
by the second count of the petition should be stitched or sewed was
taken up some time prior to 1902, and during the defendant’s term
as state binder, with the executive council and that that body
directed the secretary of state to notify the defendant to sew the
books in question rather than to stiteh them

I have been unable to find any record evidence of any such action
upon the part of the counecil, but however that may be, it is

admitted on all hands that ing made a far better and more

durable book than stitching; that it cost the state binder more in
material and labor to furnish the sewed  book than it did the
stitched one

In view of these facts the defendant, through his eounsel, con-
tends that it would be a gross injustice to him for the state to
take advantage of the technical rule of law laid down by the
supreme court, and exact of him a return of the difference between
the amount he would have been entitled to for the stitehing, and
the amount paid for the sewed documents.

My own judgment is that the state ean justly ask but for two
things out of this eontroversy:

First. To have the law with reference to the legal questions in-
volved in the trial settled definitely for the benefit of the publie
officers whose duty it is to audit and certify bills and accounts
against the state for work of this character, and this result has
been accomplished by the deeision of the court.

Second. To be made whole for any amount paid to Mr. Young
over and above the actual value of the work as performed by him,
that is to say, to have returned to it by the defendant the difference
between the reasonable cost of the work to the defendant of the

binding of the reports, books and documents as they were bound
B m N Annd ot dntn and tha amannt rassived hv him,
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[ have made diligent effort to ascertain tl differenc

[ do not pretend to have ascertained the amount with ¢

perfect accuracy, I am reasonably safe i ing tl th
hetween the cost to Mr. Young of th ork on the volumes e red
by the second count of the petition, and the amount paid him by
the state was somewhere between nine hundred and a thousand
lollars. That in addition the state has been to some expense in

the trial of this case that cannot be included in the items of court
osts. as well as being deprived of the use of the money for some
soven vears, and for which it would be entitled to interest. These
items would amount to from four to five hundred dollars, making
the total amount necessary, in my judgment, to make the State
whole the sum of fourteen hundred dollars, and this amount the

defendant, through his counsel, has offered to pay, together with all

of the costs in both courts; and since no official corruption is in-
volved in the controversy, and believing, as I do, that whatever
micht be the rule as between individuals, the state, through a
mere technical but honest misinterpretation of the law by one of its
officers, cannot afford to profit at the expense or to the hurt of one of
her eitizens, who with respeet to the matter in question was aeting
in perfect good faith, T submit the matter to you with the recom-
mendation that the offer of Mr. Young be accepted.
Respeetfully,
H. W. BEYERS,
Attorney-General of Iowa.
November 24, 1908.
To tue HonorasLe Execurive CounciL
or THE STATE OF Towa.



SCHEDULE ¢

LooarL Boarp or HEALTH—DESTRUCTION OF PROPERTY BY—State
not liable for property ordered destroyed by local board of
health, even though the order to destroy was made by authority

of the state board, under its quarantine powers.

Des Moines, Towa, January 9, 1907.
Dr. A. M. LinN,
Des Moines, Towa

Dear Sik—I beg to acknowledge receipt of your letter of the
8th instant, requesting my opinion as to whether the State is liable
for the value of property destroyed by order of the State Board
of Health. In reply eg to s 1e local Boards of Health
throughout the State are without power to bind the State for the
payment of property destroyed under their order, even though the
order to destroy the property was made by the authority of the
State Board of Health while in the exercise of its quarantine
IIU\\'(’]'\.

It is therefore my opinion that the State is not liable for property
thus destroyed, and the bill referred to in your letter should be
returned without the approval of the Board.

Respectfully submitted,
H. W. ByErs,
Attorney-General.

Boirp oF Epucarion.—Power to employ one not a member of the
Board to prepare outlines of professional study—amount of
help to be employed limited. Board of Education has not
the power to employ assistance to prepare outlines of profes-
sional study. Superintendent of Public Instruction anthorized
to certify to the executive council only expenditure authorized
by Chapter 122, Acts Thirty-first General Assembly, as to
readers and additional clerical help required ]

Sir—I have your communication of the 9th instant in which vou
ask my opinion upon the following question : '

REPORT OF ATTORNEY-GENERAL 47

May the educational board of examiners employ one not a mem
ber of the board to prepare the outlines of professional study re
quired, such service to be | d for under the provision of section
15 of chapter general assembly
Section 15 of

All expenc res authorized by this act shall
by the Superintendent of Public Instruction to the executiv

couneil, who shall caus \uditor of State to draw warrants

therefor upon the Treasurer of State, but not to exceed the
s paid into the treasury under the provisions of this act.’
limits the Superintendent of Publie Instruction to

counecil of expenditures au-

This section
the certification only to the
thorized by chapter 122
It is therefore important
thorized by the act

thirty-first general assembly

expenditures are au-

I find no provision any w employment of help other

than what is eontained in sectior t section limits the help
be required

to readers and such additional elerical help as may

The limitation thus placed upon the board in the employment of
help leads me to the conclusion that it was the intent of the legis-
lature that the board itself should prepare and forward with each
the outlines referred to in your communieation, Your
the negative. I have the

certificate
question must therefore be answered in

honor to be, .
Very respectfully,

1. W. BYERS,
Attorney-General of Iowa.
January 15, 1907
Hon, Joan F. Rica

Superintendent of Public Instruction

Srare OFFicERS—COoNSTRUCTION OF TERM ‘‘EacH StaTE OFFICE.’’
The term ‘‘state officers’” should be construed to include mem-
bers of various permanent boards and commissions already

ited or hereafter created. That the term *‘each state office’’
ghould be econstrued to inelude the offices occupied by the
varions permanent state boards and commissions and state
officers.
Qir.—1 have your letter of January 16th requesting my opinion

as to whether or not,
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First, the state officers referred to in line 7, section 16, page 4,
of the prefix to the code of Iowa, include the members of the various
state boards and commissions already ereated by statute and those

which may hereafter be created

ond, as to whether or not the term ‘‘each state office,”’ as used

section 42 of the code, includes the offices oecupied by the various
state boards and commissions and each subsidiary department of
the executive department, department of state, the department of
the auditor of st

te and the other state departments which occupy
more than one room

To carry out the evident intent of the legislature in enacting
these provisions a liberal construetion should be placed upon them.

[t is therefore my opinion,

First, that the term ‘‘state officers,’” as used in line 7, seetion
16, page 4 of the prefix to the ecode of Towa, should be construed

by you in acting thereunder to include each member of the various

permanent state boards and commissions already created by statute

and those which may hereafter be created

Second, that the term ‘‘each state office.”’ as used in section 42
of the code, should be construed by you to inelude the offices oeen-
pied by the various permanent state boards and commissions and
each subsidiary department of the exeeutive department, depart
ment of state, the department of the auditor of state and the other
state departments which oceupy more than one room.

Respectfully submitted,
H. W. BYERS,
Attorney-General of ITowa

Janunary 17, 1907.

Hon. W. C. HAYWARD,

Qoorotary of State.

CORPORATIONS—INCREASE OoF CApPITAL Stock—Use or TeErRM ““ Avu-

THORIZED CAPITAL'" BY Stock Lire INsuraNceE CoOMPANY

TeRM UsED IN ARTICLES.—When amendment proposed for the
inerease of capital stoek, it must be paid up and secured same
as original eapital stock. The law relating to organization of
stock life companies permits use of term ‘‘authorized eapital”’
in their articles of incorporation. When term is used in arti-
cles it is not required that capital so anthorized shall be sub-

seribed and paid for either in cash or by duly certified notes.
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Sig.—1 have the honor to acknowledge vour commu

n L} |
January 11th, with its enclosure, in wl you bmit ne the
following questions, and reques v opin on
‘First. When a stock company shes to increase its
tal stock, and to that end propos n ame to its articles

of incorporation, does not the law conte

erease in its capital stock must be paid ecured in the

1y and secured ?

same manner as the original capital is paid

““Second. Does the law relating to the o zation of stock

life Insurance companies permit or conte mj e that such ecom-

panies may use the term ‘authorized capital’ in their articles
of incorporation, and if such term is permitted or authorized
does not the law contemplate that the capital so authorized
shall at the time of such anthorization be subseribed and paid

for, either in cash or cash and duly eertified notes

73

setion 1769 of the code provides:

“‘Stock companies organized under the laws of this state
shall have not less than one hundred thousand dollars of eapi-
tal subseribed, twenty-five per cent of which shall be paid up
and invested in bonds of the United States or this state, or in
bonds and mortgages upon unincumbered real estate in the
state, worth, exclusive of improvements, at least double the
sum loaned thereon, which securities shall be deposited with
the anditor of state, and upon such deposit, and evidence by
affidavit or otherwise satisfactory to the auditor that the eapi-
tal is all subseribed in good faith, and that the company is the
actual and unqualified owner of the securities representing
the paid-up capital, he shall issue to such company the certi-
fieate hereinafter provided for, but no part of the twenty-five
per eent aforesaid shall be loaned to any stoeckholder or officer
of the company. The remainder of such capital shall be paid
within such time as the directors or trustees of the company
may order, and until paid it shall be secured by the notes of

the stockholders of the company.”

Under this section no life insurance company organized on the
stock plan shall be authorized to do business in this state until it
has not less than one hundred thousand dollars of capital sub-
seribed, twenty-five per cent of which, at least, must be paid up,
and the remainder secured by the notes of the stoekholders of the
eompany .

4
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The obvious intent of the legislature in enaeting this section was
to give to life insu ce companies organized under this plan sta
bility and pern 1« wut it does not seem to me that there is

yvthin n the seetion that prohibits life insurance companies or
eanized der tl tock plan from using the term ‘‘authorized

pital I { reased capital authorized by amendment to
| rtic I tion must at the time of such authorization

d for in eash, or c: and duly certified notes

of sections 1607, 1609, 1610 and 1613 of chapter 1

A readin
title IX of the Code, confirms me in this judgment
Section 1607 provides
Any number of persons may become incorporated for the
transaction of any lawful business, but such incorporation con
fers no power or privileges not ],.»\\\.\\.ul by natural persons,
wxeept as hereinafter provided.”’
Seetion 1609 provides
‘“ Among

1 To have perpetual succession ;

the powers of such corporations are the following:

2 To sue and be sued by its corporate name

‘3 To have a common seal, which it may alter at pleasure ;
.1 : . ¢
To exempt the private property of its members from

"o render the interest of the stockholders transferable;

B
liability for corporate debts, except as otherwise declared ;

“g. To make contracts, acquire and transfer property, pos
‘sessing the same powers in such respects as natural persons;

‘7. To establish by-laws, and make all rules and regula-

tions necessary for the management of its affairs

ction 1610 provides, among other things:

““Before commencing any business except their own organi
zation, they must adopt articles of incorporation, which must
be signed .:”ll‘ acknowledged by the incorporators, * * * Such
corporation shall pay to the Secretary of State, before a cer-
tificate of incorporation is issued, a fee of twenty-five dollars,
and. for all authorized stock in excess of ten thousand dollars,

an additional fee of one dollar per thousand. * * *"

Section 1613 provides:
¢« A notice must be published for four weeks in suceession in
some newspaper as convenjent as practical to the prineipal

place of business, which must contain ;
‘»] ® L3 -
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The amount of capital st ditthoraid. and the tises

nd conditions on which it to be paid
All life insurance companies in th tate organized 'd th
tock plan must comply with proy ns of sections 1610 and
1613, and it will be noticed tha etion 1610 the term “‘author
ized stock’’ is used by th ind in section 1613 requiring

notice to be published, and prov what the notice shall eontain
the term ‘‘capital stock authorized'’ is used

It is therefore my opinion

First. That the law relating to the organization of stock life in-
urance --nm[-;miw\' pwlllm such companies to use the term ‘‘au-
thorized eapital’’ in their articles of incorporation

Second. 'That when a stock company with one hundred thou-

sand dollars paid up capital wishes to increase its capital stock, and

to that end proposes an amendment to its a tion,

the law contemplates that such increase in its capital s when

gsued must be paid in and secured in the same manner as the

original eapital is paid in and secured

Third. That when the term ‘‘authorized capital’’ is used in the
articles of incorporation it is mot required that the capital so au-
thorized shall at the time of sueh authorization be subseribed and
paid for either in cash, or cash and duly certified notes.

Respectfully,
H. W. BYERS,
Attorney-General of Towa.

January 17, 1907

Hon. B, F. CARROLL,
Auditor of State

Increase or TAx Levy—Trae RigaTs oF ANY CITIZEN T0 VOTE—
SHALL NOT BE ABRIDGED ON AccoUNT oF SEX.—Where at a spe-
ial eleetion to establish a library ‘‘to be supported by a muniei-

women would have the right

pal tax as provided by statute,”’
to vote

Mapasm.—I beg to acknowledge the receipt of your communiea-
tion of the 17th instant in which you ask my opinion upon.the
question, ‘‘Where at a special election in Iowa the question sub-
mitted is: ‘Shall a free public library be established in Humboldt
to be supported by a municipal tax as provided by statute,” have
women the right to vote.”’
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Section 1131 provides among other things:

‘The right of any citizen to vote at any city, town or school

election, on the question of issuing any bonds for municipal or
sehool purposes nd for the purpose of borrowing money, or
on the question of inereasing the tax levy, shall not be denied
or abrideged on count of sex.”’

It is evident that if the proposition stated above received a ma-

jority of the votes cast and the library established the tax levy of
Humboldt would be inereased

It is therefore my opinion that your question must be answered
in the affirmative

Respectfully,
H. W. BYERS,
Attorney-General of Towa.

January 18, 1907

Miss Auice S. Tyrer,

Seeretary Library Commission

Townsuip CLERKS —CoMPENSATION.—Township elerks to receive
five per cent on all money coming into his hands by virtue of
his office except money received from his predecessor in office.

Sir.—1 beg to acknowledge the receipt of your communication
requesting my opinion as to whether or not the township elerk is
entitled to receive five per cent upon money coming into his hands
by virtue of his office.

Section 591 of the code provides among other things:

‘1. ® % ®

For all money coming into his hands by virtue of his
office, except money received from his predecessor in office,
unless otherwise provided by law, five per cent.”’

Section 1538 of the code so far as it affects the township clerk,
provides :
““And the township clerk shall receive two per cent of all

the money thus coming into his hands, and by him paid out

for road purposes.”

If there were no other or different provisions than the above
the township clerk would be entitled to receive five per cent nupon
all money coming into his hands by virtue of his office, except
money received from his predecessor in office. and exeept money
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received by him and paid out for id purposes. The thirt
first general assembly, however, by chapter 59 ruck out all that
part of section 1538 referring to the township « thus leaving
his compensation to rest entirely upon seetic 91 of the code
It is therefore my opinion that the township clerk is entitled to
receive under the law as it now exists, five per cent for all money

ecoming into his hands by virtue of his office, except money received
from his predecessor in offiee
Respectfully submitted
H. W. BYERrs,
A ttorney-General of Towa.
January 19, 1907.
Hox. W. C. KiMMEL,
Senate Chamber

Orry Scares—Crry or Town Nor REQUIRED To ESTABLISH What-

ever power is given the city counecil with reference to estab-
lishing and providing a standard for correct weights and
measures is diseretionary

81k :—-1 have the honor to acknowledge your communiecation of

January 21st, with enclosure from Lewis A. Megow, vice-presi-

dent Oelwein Trades and Labor Assembly, in which you submit to

me the following question, and request my opinion thereon,

“‘Is there any way to compel a eity to establish city seales,

and does the state have anything to do in the matter?

'_/4

setion 3023 of the Code provides:

““A sealer of weights and measures may be appointed in
any city or town by the couneil thereof, who shall hold his
office during its pleasure, and it may obtain from the sealer
the weights and measures of the proper county such standards
of weights and measures as may be necessary ; in case the board
of supervisors of the county in which any city or town is
situated has not obtained such standards, then its council may
do so. Each sealer in ecities and towns shall take charge of
and provide for the safe keeping of the town or eity standards,
and see that the weights, measures, and all apparatus used for
determining the quantity of commodities used throughout the
town or city, which shall be brought to him for that purpose,
agree with the standards in his possession.”’
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Seetion 3019 of the Code provides for the appointment by the

covernor of a superintendent of weights and measures for the
state

Section 3022 authorizes the board of supervisors of any county
at any regular meeting to obtain from the state <|||u~y'i||lvmh-1|.1
of weights and measures such standards of weights and measures
as may be necessary for its county, and provides for the appoint-
ment of a county sealer of weights and measures, and makes it the
duty of the county sealer upon his appointment to provide cities

and towns with such standard weights and measures

Section 3026 of the code provides:

‘If any person shall hereafter use any weights, measures,
beams or other apparatus for determining quantity of com-
modities, which shall not be conformable to the standards of
this state, in any counties whose standards have been obtained

by the board of supervisors, «

rin any eity or town after such
standards have been obtained therein, whereby any person
shall be injured or defrauded, he shall pay five dollars for each

offense, to be colleeted by the county, city or town sealer, and

shall be liable to the person defrauded in treble damages and
costs. Every person keeping any store, grocery or other place
for the sale or purchase of such commodities as are usually
sold by weight or measure shall, once in each year, |r!'m‘|1["«‘
the weights and measures used by him to be compared with
the standard herein provided, and be subject to a penalty of
five dollars for ever,

y negleet to comply with this provision,
to be recovered by anyone who shall prosecute therefor.”’

Section 3027 of the code defines a public seale to be one for the
use of which a charge is made, and that all persons keeping pub-
lic scales and acting as weigh masters shall be sworn before enter-
ing upon their duties to keep their scales correctly balanced, make
true weights, and render correct account to the person having
weighing done.

Section 2029 makes a violation of any of the provisions of the
two preceding sections a misdemeanor, with punishment by fine,
and a liability to the person injured for all damages \||s1:1ix;wl.

Under these several sections the question submitted must be
determined, and a consideration of them leads me to the conclusion
that whatever power is given to the city couneil with reference to
vstablis]lin.g and providing a standard for correct weights and
measures is discretionary.
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It is therefore my opinion, that there is no way to compel a
city or town to establish city scales
Respectfully
H. W. BYEgs,
Attorney-General of Towa.

January 22, 1907
[Hon. ALBerT B. CUMMINS,

Governor of Towa

SALARIES 0oF STATE OFFICERS.—Where one state officer overdraws
his salary account the auditor of state would have no right to
deduet the amount from salary account of his sueccessor in
office. It would be the duty of the auditor to draw warrants
for the full time of their term.

Sir:—I have the. honor to acknowledge receipt of your com-
munieation of the 7th instant with accompanying statement show-
ing the salary account of former Attorney-General Milton Remley
for the six years ending January 7, 1901, the salary account of
Hon. George L. Dobson, secretary of state, for the four years
ending the first Monday in January, 1901, salary account of
George I. Dobson as a member of the executive council for the
same period, salary account of Hon. John Herriott, treasurer of
state, for the six years ending January 7, 1901, salary account of

John Herriott as a member of the executive council for the same
period, and the corresponding acconnts of Attorney-General Mul-
lan, Hon. W. B. Martin, secretary of state, W. B. Martin, as
member of executive ecounecil for same period, Hon. G. 8. Gilbert-
son, treasurer of state, and G. S. Gilbertson as member of the
executive council for the same period, and requesting my opinion
as to whether or not the auditor of state has the authority to draw
warrants in payment of balance due upon the salarv of Chas. W.
Mullan, attorney-general; W. B. Martin, secretary of state, and
member of the executive counecil; (. S. Gilbertson, treasurer of
state, and member of the executive council.

Upon an examination of the statement furnished me I find:

First. That Attorney-General Milton Remley drew $83.28 more

than he was entitled to draw as salary.
Second. That George L. Dobson drew $41.39 more than he
was entitled to draw as salary for the term served as secretary of

state, and $9.42 more than he was entitled to draw as a member
pf the executive council for the same period.
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Third. That John Herriott drew $41.36 more than he was

entitled to draw as treasurer of state for the time served by him,

and $9.42 more than he was entitled to draw as a member of the
executive couneil for the same period.

The fact that these several officers drew the sums stated abovi
more than they were entitled to draw would not justify the auditor
in refusing to draw warrants for the payment of the balance of
the salary due to each of the several officers named in your com
munication. Your statement shows:

First: That Attorney-General Mullan served six years as at-
torney-general at a salary of $4,000.00 per year, and had drawn
but $23,916.70, leaving balance due him of $83.30.

Second: That W. B. Martin served as secretary of state for six
vears at a salary of $2,200.00 per year, and that he had drawn but
$13,158.63, leaving a balance due him as seeretary of state of
$41.37. That as a member of the executive council for the same
period Mr. Martin was entitled to draw $3,825.00, and had drawn
but &:

3,815.58, leaving a balance due him as member of the execu
tive council of $9.42

Third: That G. S. Gilbertson served as treasurer of state for

20000 per year, and had drawn but

$13,158.63, leaving a balance of $41.37 due him on his salary as
treasurer of state. That for the same period Mr., Gilbertson was

six years at a salary of $2

entitled to draw as a member of the exeeutive council the sum of
$3,825.00, and had drawn but $3.81 3
him of $9.42.

It is therefore my opinion that the auditor of state is authorized,
and it is his duty to draw warrants in favor of Chas. W. Mullan,
attorney-general, for $83.28:. W. B. Martin. secretary of state,
$41.37; W. B. Martin as member of executive council for $9.42;
G. 8. Gilbertson, treasurer of state. for $41.37; G. S. Gilbertson as
member of executive council for $9.42.

leaving a balance due

Respectfully,
H. W. Bykrs,
Attorney-General of lowa.
January 26, 1907.
Hon. B. F. CarroLL,
Auditor of State.
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SALARIES OF STATE OFFICIAL OVERDRAFT Provisio CONCERN-
ING.

Sik:—I have the hor to owled t of your com
munieation of the 21st instant referri n to the salary of
outgoing state officers, and hich vou 1 1lest my o n

First. As to whether here n overdraft in the salary
acecount of the present attor: ral tary of state, and as
member of the executive council, and treasurer of state, and mem
ber of executive council, in the accounts overdrawn by Attorney-
General Milton Remley, Hon. George L. Dobson, secretary of
state, and member of executive council, and Hon. John Herriott
treasurer of state, and member of executive couneil

Second. As to whether or not the auditor of state should deduet

the present state

the amount so overdrawn from the sala
officers for the month of January, 1907

As stated in my former opinion covering another phase of this
salary question, the overdrafts, or over payment if that be a bet
ter term, occurred upon the retirement of the several state offi-
cers referred to six years ago, and cannot in any way affect the
right of the present state officers to draw the full amount due them
for the month of January, 1907. The deficiency in the salary fund
should be covered by the present legislature

It is therefore my opinion :

First:  That there is no overdraft in the salary account of the
present attorney-general, secretary of state as such, or as member
of the executive council, treasurer of state as such, or as member
of the executive eouncil.

Second: That no deductions should be made from the salaries
of these several officers for the month of January, 1907, on ae-
count of overdrafts in the salary account of former state officers.

Respeetfully,
H. W. Byers,
Attorney-General of Iowa.
January 26, 1907.
Hon- B. F. CArroLL,
Auditor of State.

Locar Boarp oF HeAuTH—FUuMIGATION—EXPENSE 0F—POWER OF
BoAgrp oF SUPERVISORS T0 INCREASE orR REpUCE FEES FoR.—It i
the duty of the local board of health to attend to fumigation
throngh its proper officers. Expense of fumigation and quar-
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antine to be paid by public. The county to pay in first in
stance and to be reimbursed one-third by tax upon locality
from which expense was certified. Board of supervisors has

power to inerease or reduce fees allowed in quarantinable dis-

Sir:—I have the honor to acknowledge receipt of your com-

munication of the 28th instant in which you request my opinion :
Firs As to whose duty it is to fumigate after quarantine
Second. As to who pays for fumigation

Third. As to whether or not the county supervisors have the
authority to reduce the fees allowed for services rendered in quar-
antinable diseases when properly certified by township trustees.

Under the quarantine laws of the state in force prior to the
adoption of chapter one hundred eleven (111) acts of the thirty-
first general assembly, all expenses for the care, nursing, medical
assistance and supplies furnished a patient under quarantine was
chargeable to the patient, all other expenses ineurred in establish-
ing, maintaining or raising a quarantine, including fumigation,

was chargeable to the publie

Section 2570-a of the supplement to the code among other things
IDl‘“\‘ill(‘(l:

“When one or more persons shall be confined in a house, or
pest house, or detention or other hospital, the local board of
health shall ascertain the total amount of expense incurred for
the care of such persons, which amount shall be equitably ap
portioned by the local board of health between the several
persons cared for, and when so apportioned the president and
clerk of said board shall certify to the ecounty auditor the name
of such person or persons and their proportionate share. and
the county shall recover the same in any court of competent
jurisdiction within the state, and the certificate of the president
and clerk of said board shall be prima facie evidenee of the
amount furnished such person or persons. In case of the
inability of any person or persons, or those liable for their
support, to pay for the expenses ineurred as provided in this
section, such expense shall be paid by the county, * * *#

In the event that any of the expenses made as aforesaid shall
be eollected from private individuals after said tax has been
levied on the property of the city, town or township, said eity,
town, or township shall have credited to them one-third of the

amount so collected.””
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These provisions divding the expense yrantin betweer
the public and the persons quar ed lead to great confusion
:Hlll in many counties i tat to XDel e liticat r This
together with the fact that rge numbe the people of the
state believed that the q ntir for tl fit of the publie
and that all its expense ild be ¢ 1 by the public. ereated a
strong sentiment for a change in the quarantine laws of the state
In response to this sentiment the 1 lature adopted chapter one
hundred eleven (111) aets of tl thirty-first general assembly
By this act all provisions in the then sting quarantine laws re
quiring the quarantined patient or patients to | for care, nurs
ing, medical assistance, suppl t« was repealed, and all of the
expenses of quarantine made chargeable to tl publie

Seetion 2571 of the code provided among other things

““All expenses ineurred in the enforecement of the provisions

of this chapter, when not otherwise provided, shall be paid by
the town, city, or township; in either case all claims to be pre-
sented and audited as other demands. In the case of town-
ships the trustee shall certify the amount required to pay such
expenses to the board of supervisors of the county, and it shall
advance the same, and, at the time it levies the general taxes,
shall levy on the property of such township a sufficient tax to
reimburse the eounty, which, when collected, shall be paid to
and belong to the county.”

rd of supervisors

Under this provision it was held. that the b

had no authority to revise the fees of a physician employed by a
local board of health: that the action of the local board in fixing
the fees and certifying them up to the board was binding on the
connty in all cases where the fees were payable by the county.

Chapter 111, however, above referred to, provides:

“The loeal board of health shall allow an amount on such
bills as shall be reasonable, and the certificate of the local
board of health shall be /;l‘fnlll /'lu ie evidence of the correetness
of said bills, but the board of supervisors may revise the
amount so allowed and fix the same.”

Under this provision the board of supervisors is _‘-.fi\’t'll the fl‘)-
solute power to revise all bills for expenses ineurred in quarantine
sases, they have the right to either inerease or reduce the amount
of the bills.

It is therefore my opinion:
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First: That it is the duty of the local board of health, through
its proper officer, to see that proper fumigation is had in all cases
of quarantine,

Second: That the expense of fumigation, as well as all other
expenses of the quarantine, is to be paid for by the publie, the
county to pay the bill in the first instance, and it to be reimbursed
to the extent of one-third of the amount so paid by tax upon the
property of the city, town or township from which such expenses
were certified.

Third: That the board of supervisors have the authority to in-
crease or reduce the fees allowed for services rendered in :luzlr:m-
tinable diseases, even though the amount of the fees are fixed and
properly certified by township trustees or other loecal boards of
health.

Respectfully,
H. W. ByEgs,

Attorney-General of ITowa.
January 30, 1907

F. W. Powers, M- D.,
Waterloo, Towa.

GaME WARDEN—DEPUTY—RiGHT UNDER LAW 70 SEIZE PACKAGE
SUPPOSED T0 CONTAIN GaME—Section 2539 of the code supple-
ment provides for seizure of packages supposed to contain
fish, birds or anim:

neither warden or deputy would have
right to seize same without warrant. If absolutely certain
package for shipment contains such game not necessary to
have warrant. y
Sik:—TI beg to acknowledge receipt of your communication of
the 1st instant in which you request my opinion upon the question
as to whether or not the game warden, or his deputy, have a
right under the law without a warrant to seize and open packages
believed to contain game birds being shipped out of the state con-
trary to law.

Section 2539 of the supplement to the code among other things
provides :

‘It shall be the duty of the fish and game warden, sheriffs,
constables, and police officers of this state to seize and take pos-
session of any fish, birds, or animals which have been caught,
taken, or killed at a time, in a manner, or for a purpose, or had
in possession or under control, or have heen shipped contrary
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to the prn\'wiun\ of this chapter Such seizure mav be made
without a warrant.”’

Under this provision it the duty of all officers who are re
quired by the laws of this state to enforce the game laws to seize
on sight any fish, birds, or animals which have been caught, taken,
killed, had in possession or under control, or shipped contrary to
law, and such seizure may be mad: thout any warrant or pro
Cess.

This section also provides:
‘“Any court having jurisdiction of the offense, upon receiving

proof of probable cause for believing in the concealment of any

fish, birds, or animals, caught, taken, killed, had in possession,
under control, or shipped contrary to any of the provisions of

this chapter, shall issue a search warrant and cause a search

to be made in any place therefor.”

It is evident from the adoption of the last provision that it was
contemplated by the legislature that there would be eases in which
it would not be proper to permit the officer to act without a search
warrant, and a careful reading of the two provisions leads to the
conclusion that the first one was intended to cover all cases in
which the fish, birds, or animals were in sight, and the unlawful
possession evident; while the second was intended to cover all
ecases in which the fish, birds, or animals were concealed or se-
ereted, and it is.my opinion that neither the warden, nor his depu-
ties, have the right under this section to seize and open packages
believed to contain game birds being shipped out of the state con-
trary to law. I do not, however, wish to be understood as holding
that if the game warden, or one of his deputies, knew that in a
particular package about to be shipped, there was concealed game
birds to be shipped contrary to law, that he would be bound to
first secure a warrant before he could seize the package and take
possession of the game. What I do hold is, that for his own pro-
tection in all cases of concealment where the warden, or his deputy,
is not absolutely certain that the package, or packages, contain
fish, birds, or animals the possession of which would be unlawful
no action should be taken without a search warrant.

Respectfully,
H. W. Bykgs,
Attorney-General of ITowa.
February 6, 1907.
Hon. Gro. A. LiNcOLN,
Game Warden,
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6
IntoxicATING LiQuors—VaumiTy oF CeErTAIN PROVISIONS OF SEN- Have I the authe
ATE FiLe No. 52 oF THIRTY-SECOND (GENERAL ASSEMBLY. cation S
Sik: Some days ago you requested my opinion as to the valid- charged with
ity of the following provisions eontained in senate file No. 52: : .
Y - 4 Section two { I he United
First lhe provision prohibiting the removal of intoxieating 1 2 "
% States among other thur
liquor shipped under certain circumstances more than one hun
‘ . ; “ A person charged ¢ nv or other
dred feet from the point at which such liquor is delivered by the P ;
k erime, who shall fle¢ 1 dn her state,
carrier company hall | y . te f
v o ¢ . all, on demand of tl ity of the state from
Second. The provision making it unlawful for any person re- B . ¢
p . which he fled, be delivered removed to the state hav
ceiving such liquor from the express company, or common earrier, I
o . ne jurisdietion of the
to give the same or any part thereof to any other person. RS JUABE H
Third. The provision prohibiting the delivery of such liquor Section 5278 of the revised statutes of th iited States provides,
| to any one except the consignee that:
1 Y o 3L . 2 : :
Fourth. The provision fixing the title to the liquor in the per- ““Whenever the executive ithorit f an tate or territory
{ son receiving it from the express company demands any person as from justice, of the execu
tive authority of any state or territory to which s 1ich person

H was possible under the cirenmstances, and have no doubt what has fled, and produces a copy of an indietment found or an affi-
davit made before a magistrate of any state or territory, charg-
committed treason,

I have examined these several provisions with as much care as

ever as to the validity of the first, second and fourth provisions

I The third provision in so far as it is intended to apply to inter- ing the person demanded with having
i state shipments would, in my judgment, be in violation of section felony or other e¢rime, certified as authentic by the governor or
il eight (8) article one (1) of the constitution of the United States. chief magistrate of the state or territory from whenece the per-
i It is therefore my opinion: som 50 charged has fled, it shall be the duty,” ete
| ‘ . ,Th“' Gie (.”.'\" seeond Gua f”l”."h provisions above re- Under the foregoing provisions it has been held that:
1% RERG &0 AR N0e0- ST H O “The word ‘erime’ of itself includes every offense from the
2 v : 3> L 2 e word ‘erime’ of itself includes every offenst
s Second. That the third provision would be valid as to all ship- . ‘ 2 15 Il a8 tros and
i ithi : : highest to the lowest.— misdemeanors’ as well as treason anc
i i ments made between points wholly within the state, and invalid fol e
4 ¥ : slony.
as to all interstate shipments. AN . -
| Respeetfully, Kentucky v. Dennison, 24 How., 66
ol H. W. Bygns, Ez Parte Reggel, 114 U. S., 642
:‘ February 11, 1907 Attorney-General of lowa. Section nine (9) of article four (4) of the constitution of Towa
I v ) ¥
# SENATOR JAMISON, ! provides, that: g
\ Senate Chamber. ““He (the governor) shall take care that the laws are faithfully
‘::‘1 executed.”’
5 If there were no statutory limitations upon the power of the
; m TOVernor act ler the foregoing provisions he would un-
v RequisiTioON—GraNTED ONLY 1IN CasiEs oF TrREASON Ok FELONY.— B 856 wnd : : : » applicati
‘e sy {5 o g | doubtedly have the authority to issue, upon proper application a
- The term ““or other erime’’ used in federal constitution and . e " . /ith a misdemeanor
f \ . requisition for the return of a fugitive charged with a misdemeanor.
! statutes, left out of Towa statute. Not the duty of the gov- R y irely
: ernor nor has he th thority t t i .'q‘ f, i but as to whether or not it is his duty to do so depends entirely
mor nor has he the s ity ari eqnis * mis- ; a : .
1 lemea : r =Pt gt o o s 7 TS upon what the legislature has anthorized him to do in the way of
i 3 emeanor. : 7
Al QI; 1 lm t k led ipt of ianti f enforcing the laws of the state by procuring the return of erim-
SIR: oy g ledge rece - ng s B oy
: eg to acknowledge receipt of your communication o inals who have fled to another jurisdiction. Without some act
of the legislature the governor, as such, would be powerless to

the 15th instant in which yon request my opinion upon the follow-

i ing question:




64 REPORT OF ATTORNEY-GENERAL

enforce his demand upon a sister state under the authority given
in the section of the revised statutes of the United States above
referred to, for the reason that the governor of a state has only
such powers as are given him by the constitution and laws of the
state I'rue, the constitution of Iowa requires the governor to
see to it that the laws are faithfully exeeuted, but the manner
and method of enforcement is left entirely to the legislature, and
the provision which controls in respect to the question submitted
is found in section 5169 of the code, which provides:

The governor, in any ease authorized by the constitution
and laws of the United States, may appoint agents to demand of
the executive authority of another state or territory, or from
the executive anthority of a foreign government, any fugitive
from justice charged with treason or felony.

It will be noticed that the term ““or other erime’’ as used in both
the federal constitution and section 5278 of the revised statues
quoted above is omitted from this section, and the governor’s power
to act thereunder is limited to the charge of treason or felony.
The plain intent, it seems to me, of the legislature being to avoid
the expense and annoyance inecident to the return of fugitives
whose offense is not greater than a misdemeanor.

It is therefore my opinion, that you do not have the authority
nor is it your duty, to issue a requisition for the return of a fugi-
tive charged only with a misdemeanor.,

Respectfully,
H. W. ByEgs,

February 18, 1907. Attorney-General of Towa.
Hon. Ausert B. CuMMINS,

Governor of ITowa.

TraCHERS CERTIFICATE—LEGAL | AND FOorR COUNTY IN
Waicn Issuep.—A teacher’s certificate issued under Section
2737 of the code which was repealed by chapter 122 acts of
thirty-first general assembly, is not cancelled by repeal of
statute, ean only be revoked for cause.

Sik: I beg leave to acknowledge receipt of your communication
of the 13th instant in which you request my opinion as to whether
or not, a certificate issued prior to October 1, 1906, under author-
ity of section 2737 of the code, and which has not expired by

limitation, is a legal license in and for the county within which
such certificate is issued.

—
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Seetion 2737 of the code pr les for the 1 certificats

upon proper showing, and f t evocat nder certain cir

cumstances

A teacher holding tificat der tl t uthorized
to contract to t I choo I 1 I e i te was
ssued for the full time stated the 1 I later act of
the legislature the certificate 1 been eancelled or annulled

Chapter 122 law f the thirty-first neral assembly repeal

section 2737

foree on and after October 1, 1906, but there is nothing in it that

and provides that the act shall take effect and be in

in any manner cancels or annuls certificate ned under said
ection, and which a till in foree hen the aet becomes effective,
in fact. no reference whatever is made to then y that the whole
question turns upon the proposition as t hether or not the repeal
f the seetion under which the certifieates in question re issued
amounted to a revoeation or cancellation of them

Paragraph one (1) of section forty-eight (48) of the code pro-
vides, that :

The repeal of a statute does not revive the statute previ

ously repealed, nor affeet any right which has aeerued, any

duty imposed, any penalty incurred, or any proceeding eom

menced, under or by virtue of the staute repealed.’’

The certificates in question gave to the holders the absolute
right, subject only to revocation for cause, to teach school for the
full period covered by their terms, and this right vested at onece
upon the issuance and delivery of the certificates and could not be
taken away by the mere repeal of the section under which they
were granted or issued; in faet, the rights of the holders when
once the certificates became operative stood independently of the
glatute and conld not be changed by subsequent legislation, but
even if this were not true, consideration of public policy would
forbid any other construction upon the force and effect of chapter
122 laws of the thirty-first general assembly

I do not hesitate therefore, to answer your question in the affirm-
ative,

Respectfully,
H. W. ByEgs,

February 18, 1907 Attorney-General of ITowa.
Hon. Joun F. Rigas,

Superintendent of Public Instruction.
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Spare COLLEGE OF AGRICULTURE AND MECHANIC ARTS—ACTING AS
IrusSTEE—FUNDp OBTAINED FROM HOLDER OF BURIAL Lors.—
Chapter 144 acts of thirty-first general assembly permits col-
leges to act as trustee of fund received from holders of burial
Jots and expend income from such funds in keepipg up grounds

f cemetery.

Sm: T beg to acknowledge receipt of your letter of the 15th
instant requesting my opinion upon the following question :

““Can the college act as trustee of funds deposited by holders
of burial lots upon lands belonging to the college, but formerly
set aside for this purpose for the benefit of the professors and
their families, the income upon such funds to be used in keep-
ing up the cemetery lots and grounds.”’

Until the session of the thirty-first general assembly no pro-
vision had been made by the legislature of this state authorizing
state institutions either to aceept gifts, or act as trustees. That
body enacted chapter 144 laws of the thirty-first general assembly
which provides:

“ifts, devises or bequests of property, real or personal,
made to any state institution for purposes mnof inconsistent
with the objects of such institution, may be accepted by its
governing board, and such board may exercise such powers
with reference to the management, sale, disposition, invest-
ment or control of property so given, devised or bequeathed,
as may be deemed essential to its preservation and the pur-
poses for which the gift, devise or bequest was made.”’

This provision, in my opinion, is broad enough to cover the
question submitted. Your question therefore is answered in the
affirmative.

Respectfully,
H. W. BYErs,
Attorney-General of Towa.
February 20, 1907.
Vincent Smunt, EsQ.
Member Board of Trustees of the Iowa State College,
Ames, Towa.

Pupnic Scaoors—No Turrion CHARGE TO AcruanL RESIDENTS OF
DistricT—The only limitations section 2773 of the code

e and t
f: Some d
{ ; :
pend
] 1
sta
I “ tend I " not the
hil 1 1 th 1
I | I 1, n Orphans Home of
ind 1 thin th idependent school
4 ‘
distriet of tan ha { ht t f 1 th ublie school in
th | I 1 i :
friet {1 i tion of the school officers, and without
payment of tuition
tion 277 f th sl m ther tl DI 1
D des
9 I 4
hool sh i Il actual residents

[ Il be noticed that unc 3 provision the only limitation
iside from that of age, of the pupils’ right to attend the [wl»ih:
sehool 18 that of actual residence Your question then turns en
tirel ipom the point as to whether or not these children are ae
tual 1 lents of the independent school distriet of Stanton, and
basing my opinion upon the information contained in the papers
you left with me, T would say they are such residents

I am therefore of the opinion that your question will have to
be answered in the affirmative. Respectfully,

H. W. ByErs,

February 20, 1907
20, 1907 L ttorney-General of Towa

Hon, F. F. Jonss,

House Chamber

STATE BANK- -ExTENT OF INDEBTEDNESS ALLOWED—SECTION 1611
oF THE Cope CONSTRUED,

Sik:  Referring to your recent request for my opinion as to
whether or not the limit of indebtedness referred to in section
1611 of the code applies to state banks, T have to say, thz-xf that
section in so far as it is material to the inquiry |m»\'i:l~.; as fﬂllm\'a‘-’

Such artieles must fix the highest .'nn;nn;l-;»l' |;trlv|«:];1:ss
or liability to which the corporation is at any one time to I‘);'
subject, which in no case, except risks of HI\I‘H‘:IH(‘(’ companies
and liabilities of banks not in excess of their available nseuts:
HH'. including their capital, shall exceed two-thirds Of. 1t<
capital stock.’ .

It will be noticed that the exception, in so far as it refers to
banks, limits the indebtedness of the bank over and above its avail-
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able assets, not ineluding capital, to two-thirds of its capital stoek,
to illustrate
A bank with sixty thousand dollars eapital, two hundred thou-

sand dollars in liabilities, ineluding deposits, and with bills re-

ble and other available assets to the amount of two hundred

cerval
thousand dollars, would under this section be permitted to bor-
row forty thousand dollars; on the other hand, a bank with sixty
thousand dollars capital, two hundred thousand dollars liabilities
including deposits, total bills receivable and other available assets
one hundred fifty thousand dollars, would be ten thousand dollars
above the limit

I am of the opinion therefore, that the exeeption clause in this
section exempts banks from the two-thirds rule only to the extent
of their available assets, beyond that they are subject to the rule
the same as other corporations.

Respectfully,
H. W. BYERS,

February 25, 1907. Attorney-General of Iowa.

Hon. Josepa H. ALLEN,
Senate Chamber.

CompuLsory Epucamion—Aae Limir—Dury or Parry HAvING
ControL oF CHILD.—Under the provisions of seetion 2823-a
code supplement a person having control of child would be
required to send it to school the required time during its
fourteenth year.

Sir: Replying to your recent request for my opinion as to the
proper interpretation of section 2823-a of the supplement to the
code, I have to say, that that section so far as it is material to
the inquiry provides as follows:

‘“Any person having control of any child of the age of
seven to fourteen years inclusive, in proper physical and men-
tal condition to attend school, shall cause such child to attend,
ete.””

It is my opinion that under this provision the person in control
of the child would be bound to send it to school for the time re-
quired in the section during its fourteenth year.

Respectfully,
H. W. Byegs,

February 25, 1907. Attorney-General of ITowa.
Hox, J. L. WiLson,

Senate Chamber.
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as to how many affirm
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For CT making ar

appropriation to pay the

remainder of the exper members of the Iowa
Shiloh Battle Field Monument Commission, the lowa
Lookout Mountain and Missionary Ridge Monument Com
mission, the lowa Vieksbu Park Monument Commission,
and the Iowa Andersonville Prison Monument Commis
sion, upon their joint visit to dedicate the monuments

erected by the state of Iowa upon southern battlefields and
at Andersonville

Be It Enacted by the General Assembly of the State of Iowa:

“‘Seetion 1. There is hereby appropriated out of any
moneys in the state treasury, not otherwise appropriated, the
sum of one thousand dollars ($1,000.00), or so much thereof
#s may be necessary to pay the remainder of the expenses of
the members of the Iowa Shiloh Battlefield Monument Com-
mission, the Towa Lookout Mountain and Missionary Ridge
Monument Commission, the Towa Vieksburg Park Monument
Commission, and the Iowa Andersonville Prison Monument
Commission ineurred upon their joint visit to dedicate monu-
ments erected by the state of Iowa upon southern battlefields
and at Andersonville. Before the said payment is made the
executive eouncil shall approve the accounts for said expenses,
and when approved the auditor shall draw his warrants there-
for.

““Bee. 2. This act being deemed of immediate importance
shall take effect from and after its passage and publication in
the Register and Leader and Des Moines Daily News, news-

papers published at Des Moines, Towa.”’

Section 17 of article 3 of the constitution provides:

““No bill shall be passed unless by the

ssent of a majority
of all the members elected to each branch of the general
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issembly, and the question upon final passage shall be taken
mmediately upon its last reading and the ayes and nays
entered on the journal
Qection 31 of the same article of the constitution provides:
No extra compensation shall be made to any officer, publie
awent or contractor after the service shall have been rendered
or the contract entered into; nor shall any money be paid on

any claim the subject matter of whiech shall not have been pro

vided for by preexisting laws, and no public money or prop-
erty shall be appropriated for local or private purposes unless
such appropriation, compensation or claim be allowed by two-
thirds of the members elected to each branch of the general
assembly.”’

If the passage of the bill in question is controlled by the pro-
visions of seetion 17 above, then its passage would require a bare
majority, if, however, it comes within the provisions of section 31
article 3 of the constitution, its passage wounld require an affirm-
ative vote of two-thirds of the members elected to each branch of
the general assembly, so that it becomes important to determine
what relation, if any, the hill in question has to this section.

The section may properly be divided into three parts or di-
visions :

First. To allow extra compensation to any officer, public agent
or contractor after the service shall have been rendered or the
contract entered into, would require a two-thirds vote.

Second. To appropriate money to pay on any claim the sub-
jeet matter of which shall not have been provided for by preexist-
ing laws requires a two-thirds vote.

Third. To appropriate money for loeal or private purposes re-
quires a two-thirds vote.

The bill in question is taken out of the first part or division of
the section, for the reason that it no where provides for compensa-
tion to any officer, public agent or contractor.

It is not controlled by the second division for two reasons:
first, because it is not such a claim as is contemplated by the see-
tion; and, second, the subject matter has been provided for by
preexisting ‘laws.

The third division is in no way applicable, for the reason that
the bill does not in any sense contemplate an appropriation for local
or private purposes.

e e e

———
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Februar 26, 19(
Hown. N. E. Kenpau
Speaker f the H
FAOTORIE SUPERINTF I I Chapter 149 of aects of twenty
ninth general assembly it bilit vhere machinery .i\'
used and safety app 1, on the part of the owner,
agent, superintendent or person havir charge of the ma
chinery Under this provision a manager of a factory, after
being notified to put in the appliances and negl ‘v‘n.v_v to do

the same, would be liable to the penalty provided

Sir I beg to acknowledge receipt of your communication of
the 1st instant in which you say, ““On Mareh 15, 1906, a written

notice was served on Mr. Hugh Davey, as manager of Davey Man-

ufacturing Company of Mason City, to guard certain machinery
a8 follows: ‘ Place guard on jointer, also on one rip saw, place guard
on band saw, proteet projecting set screws on shafting, guard
gears on two small drill presses, and provide guard railing to

elevator shaft.” On June 1st the Davey Manufacturing Company
sold out to the Weir Wardrobe Company, Mr. Davey being re-
tained as foreman of the factory. Factory was closed until about
September 1st, was then started with Mr. Davey in charge, but
orders of inspector requiring protection of machinery was dis-
regarded with exeeption of some of the minor details. On Feb-
ruary 27, 1907, other machines were still unguarded, in the mean-
time one man was badly injured. Mr. Davey left the employment
of the Weir Wardrobe Company January 1, 1907, and is now in
Des Moines in employment of another company’’; and in which
you request my opinion as to whether or not you can hold the
said Hugh Davey for violation of the law in failing to guard ma-
ghinery in question under the circumstances mentioned.

In response thereto I submit the following opinion :

Nection two (2) of chapter 149 laws of the twenty-ninth gen-
eral assembly among other things provides:
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¢1t shall be the duty of the owner, agent, superintendent or
other person having charge of any manufacturing or other es-
tablishment where machinery is used, to furnish and supply or
eause to be furnished and supplied therein, belt shifters or
other safe mechanical contrivance for the purpose of throw
ine belts on and off pulleys; and, wherever possible, machinery
therein shall be provided with loose pulleys; all saws, planers,
cogs. gearing, belting, shafting, setscrews, and machinery of
¢ r": ry description therein shall be properly guarded.”’

Qection four (4) of the same chapter in so far as it is material
to the inquiry here provides:

Tt shall be the duty of the commissioner of the bureau of
labor statisties of the state to enforee the provisions of the
foregoing sections. ® * * * ® * # Any person, whether acting
for himself or for another, or for a co-partnership, joint stock
company, or corporation, having charge or management of any
manufacturing establishment, workshop or hotel, who shall fail
to comply with the provisions of said section within “”“.T'V
davs after being notified in writing to do so, by any one of said
nﬁi.m-l\' whose duty it may be to enforce the provisions of said
section, shall be punished by fine not exceeding one lnmdlv'wl
dollars or by imprisonment in the county jail not exceeding
thirty days.”’

Under these provisions, if the facts are as stated in your com-
munication, Mr. Davey has undoubtedly laid himself liable to the
penalty provided in section four (4). :

Your question is therefore answered in the affirmative.

Respectfully,
H. W. BYERS,
Attorney-General of ITowa.
March 1, 1907.
Avrrep SHEPHERD, Esq.,
Deputy Commissioner.

Srare  INSTITUTIONS—INMATES DviNG INTESTATE—DISPOSAL OF
Mongy or Crepirs Trey May Have.—l1st. The heads of the
state institutions in case an inmate dies intestate, has the
right to endorse and collect certificate of deposit, drafts and
('.]i(,’(’ks. deposited with him or found among the intestate’s

effects.
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2d. The money cannot be used by the head of the insti-
tution where an inmate dies, in defraying funeral expenses.
3d. The money thus collected must be transmitted to the
treasurer of state at the end of one year.
Sik: I beg to acknowledge receipt of your communieation of
the 7th instant in which you state:

‘It sometimes happens that inmates of state institutions
under our control die intestate, without leaving surviving
spouse or heirs so far as known to us, and having in their pos-
session bank certificates of deposit, drafts or checks payable to
their order. This paper may be deposited with thé head of the
institution, but is more apt to be found among the effects of
the decedent after his death. The sums represented by such
paper are usually too small to justify the expense of adminis-
tration. Several cases of this kind are now before us.’’

And in which you ask:

““Is there authority under chapter 112, acts of the thirtieth
general assembly or other provisions of law for the endorse-
ment and collection of such paper by the heads of institutions
of which the inmates were members or other officer, without
formal administration to use it in paying funeral expenses or
to remit it to the treasurer of state, if not, does the law of
escheat apply?”’

In response thereto I submit the following opinion:
Section 1 of chapter 112 provides:

““That when an inmate of any state institution under the
control of the board of control of state institutions dies intes-
tate, leaving money on deposit with the chief executive or other
officer of the institution, and administration of the estate of
such intestate is not granted and no surviving spouse or heirs
are known to the officers of the institution or are ascertained
although diligent search for them be made, the money so left
shall be transmitted to the treasurer of state at the end of
one year from the death of the intestate and shall be eredited
to the support fund of the institution from which it was sent.
A complete permanent record of the money so sent, showing by
whom and with whom it was left, its amount, the date of the
death of the owner, his reputed place of residence bhefore he
became an inmate of the institution, the date on which it was
sent to the state treasurer and any other facts which may tend
to identify the intestate and explain the case shall be kept by
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the chief execntive officer of the institution and a transeript
thereof shall be sent to and kept by the treasurer of state.””

Secetion two provides a method by which the money may be se-
v‘lHHl by any e rson \\ll\' |H:l_\ ]l“ l'“li‘l"‘l 1“ ‘lll‘ same at il“) 'i“l“
within ten years from the death of the intestate.

lhe purpose of this act is two-fold:

First. To designate a depository in which money left under
the circumstances stated in section one may be preserved for the
persons entitled thereto if called for within teh years from the
death of the intestate; and,

Second. 1f not so called for to vest the title to the money in the
state absolutely.

The legislature in passing this act undoubtedly had in mind
just such eases as you suggest in your letter, and while the act
does not in so many words cover certificates of deposit, drafts and
checks, nor the endorsement and ecollection thereof by the head
of the several institutions, it is my judgment that the language used
is broad enough to authorize these officers to do whatever may be
necessary to secure the money and deposit it with the state treas-
urer. To say that the language, ‘‘leaving money on deposit with
the chief executive or other officer of the institution,”’ limited the
authority of the chief executive or other officer of the institution to
cash actually in the possession and on deposit with such officer,
would be a narrow construction and one not at all in harmony
with the purpose and intent of the legislature.

I am therefore of the opinion:

First. That the heads of the several institutions referred to
have the anthority under chapter 112, acts of the Thirtieth General
Assembly, to endorse and collect bank certificates of deposit, drafts
or checks either on deposit with such officers or found mnong the
effects of the inmate after his death.

Second. That money in the form of bank certificates of de-
posit, drafts and checks left under the circumstances stated in
your communication cannot be used by the heads of the several
institutions in paying funeral expenses.

Third. That all money so collected must at the end of one yeur
from the death of the intestate be transmitted to the treasurer of
state. Respectfully,

H. W. Byers,
Attorney-General of Iowa.

March 8, 1907.
Hon. G. S. ROBINSON,
Roard of Control,
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SgAL OF THE STATE oF Iow A UTHORI or D oF Gov
10 USE SAME—AIl grants and commissions issued in the name
of the state and by the authorit f the people shall be sealed
with the state seal and rmed th overnor and counter
gigned by secretary of ( nor would have no more
authority to attach the seal { nstrument of the character
requiring it that had been issued under a former idministra
tion than he would have to sign the name of the governor who

issued the document

Sm: I beg to acknowle receipt of your communication in
which you request my opinion as to whether or not you have the
authority to attach the seal of the State of Towa to a patent issued
in 18564,

In response thereto I submit the following

Section twenty (20) of article four (4 of the constitution of
lowa provides:

“There shall be a seal of this state, which shall be kept by the
governor, and used by him officially, and shall be ealled the great

geal of the State of Towa

1)

Section twenty-one (21) of the same article is as follows:
“All grants and commissions shall be in the name and by
the authority of the people of the State of Towa, sealed with
the great seal of the state, signed by the governor and ecounter-

signed by the secretary of state.”

Under these provisions of the constitution it was the duty of the
then governor to affix the great seal of the State of Towa to the
patent in question.

An examination of the records in the land office show that the
patent when recorded in the records of that office did have the
seal attached. and a careful and close inspection of the patent it-
solf shows that a seal was at one time affixed, traces of the impres-
sion of thé same are still discernible, in fact. the circle and some
of the cross lines of the seal can be seen with the naked eye, and
by using a glass the letters ‘“‘ea’” of the word ‘“‘seal’’ can be easily
goen ; so that in my judgment nothing further is needed on this
patent in the way of a seal, but however that may be, it is my
opinion that you would have no more authority to attach the seal
of the State of Towa to this paper if the seal had been omitted
originally than you would have to sign the then governor’s name to
the patent if his signature had been omitted.
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The enclosures referred to in your letter are herein returned to
you.
Respectfully,
H. W. Bygrs,

Attorney-General of Towa.
March 8, 1907

Ho~N, Auserr B. CUMMINS,

Governor of Iowa.

StaTe Boarp oF MEDICAL EXAMINERS*—GRADUATES OF OSTEOPATHIC
ScHoors MeeTING REQUIREMENT FOrR EXAMINATION. A sub-
stantial compliance with section 2583-a code supplement all
that required.

Sig: I beg to acknowledge receipt of your communication of the
18th instant accompanied by certain affidavits and certificates of
the president of the Still College of Osteopathy located at Des
Moines, Iowa, and in which you say:

““I herewith submit an affidavit received from the secretary of
the Still College of Osteopathy, Des Moines, Towa. From this,
you will see that only certain members of the eclass graduated by
this institution in January 1907, have complied with the require-
ments of the state board of medical examiners, relative to anat-
omy and dissection,

Will you kindly give me your opinion upon the following points :

Ist. In view of the facts set forth in the accompanying affida-
vits, is the above mentioned college entitled to recognition as being
in good standing with the state board of medical examiners upon
and after graduation of the class of January 19071

2d.  As secretary of the state board of medical examiners,
have I authority to admit to examination graduates of the class
of January 1907, of the above mentioned college, who according
to the affidavit on file, have complied with the requirements of this
board, and to exclude those of the same graduating class, who ac-
cording to the affidavit, have failed to fulfill all the requirements
as to dissection, ete., required by the state board of medical ex-
aminers.

3d. If, in your opinion, the above mentioned college is not now
in good standing according to the requirements of this board, is
it necessary that the board should pass upon the present stand-
ing of said college before any of its graduates are admitted to ex-
amination?
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An early reply will greatly oblige
In response thereto I submit ti following opinior
Seetion 2583-a of the supplement to the cod so far as it is
material to the inquiry here p des
‘Any person holding a diploma from a legall; rporated
school of osteopathy, recognized a f oo tanding by the

lowa Osteopathic association, and wherein the course of study
comprises a term of at least twenty (20) months, or four (4)
terms of five (5) months each, in actual attendance at such

school, and which shall inelude instruction in the following

branches, to-wit: Anatomy including dissection of a full lat
eral half of the cadaver, physiology, chemistry, histology, path
ology, gynecology, obstetries, and theory of osteopathy and two
full terms of practice of osteopathy, shall, upon the presenta-

tion of such diploma to the state board of dical examiners

and satisfying such board that he is th holder thereof,
be granted by such board an examination on the branches
herein named, (except upon the theory and practice of oste
opathy until such time as there may be appointed an osteo-
pathie physician on the state board of health and of medical
examiners). The fee for said examination, which shall aceom-
pany the application, shall be ten dollars ($10.00) and the
examination shall be conducted in the same manner, and at
the same place and on the same date that physicians are exam-
ined as preseribed by section twenty-five hundred and seventy-
six (2576) of the code. The same general average shall be
required as in cases of physicians; provided that osteopaths
who are graduates of legally incorporated schools of oste
opathy as above recognized, and who are at the time of ”‘Ii'
passage of this act engaged in the practice of osteopathy in
lowa, shall be entitled to receive a certificate upon the pay-
ment of the preseribed fee without such examination. Upon
passing a satisfactory examination as above preseribed the
said board of medical examiners shall issue a certificate fo the
applicant therefor, signed by the president and secretary of
said board, which certificate shall authorize the holder thereof
to practice osteopathy in the state of Towa.”
Under this section a substantial compliance with its terms is
necessary in order to entitle a graduate of a college of osteopathy
to demand the examination provided for.
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intent as to residence.with which she went to Davenport and
from the to Chicago does not appear c« rtainly, although
some evidence tends to show she intended to abandon per-

tly her settler t in Towa county. The Chicago author

that she uired a legal settlement in the state of

nd demand that she be received in this state. Iowa
y claims that she has lost her legal settlement therein and
es liability for her support. Seott county denies liability
1 with on the ground that she never acquired a legal settlement
of the opinion: therein

college mentioned in your communication is ‘Qimilar cases are frequently presented to us for determina-

tion. We desire your opinion in regard to the following :
‘1. Tas the person referred to lost her legal settlement in

this state. and if she has not, which county is liable for her

entitled to recoeniti as in good standing after graduation of
the elass of January, 1907, in so far as any matter shown in the

affidavit above referred to affeets the standing of said college
" e ;
Second T'hat as secretary of the state board of medical ex KU pporE s
Does a person hs " 1 settlement in this state

am l-h rs you would not have the authority to exelude from exam
ination any of the g es referred to in the affidav ho leaves his place of settlement and moves to another county
I return you rewith affidavit and certificate of the state or another state, lose that legal settlement under
Respect ¥ the laws relating to the poor before acquiring a legal settle-
H. W. Byers & ment elsewhere?
| ‘3. To what extent does the losing of a legal settlement

once established and the aequiring of another depend upon
the intent as to a place of residence with which the change

{ttorney-General of Towa
March 18, 1907
Dr. Louis A. THOMAS,
Secretary State Board of Medical Eraminers is made?
‘4. What length of time is required under the law relating
to the poor to lose a legal settlement once established in this

QAN Bonc ac e sttleme £?
INSANE PERSON—DOMICILE 0F A years residence in any county U R e e legal settloment:
i In response thereto I submit the following :

The questions submitted are controlled by the provisions of
chapter 1, title of the code relating to settlement and support

t\‘i’hmn nofice or warning to quit will acquire a settlement
I|jx' a person who is a ecounty charge. Such person cannot lose
s 21 EaSe A0 0ne place until settlement is acquired in an-
other. The losing of a legal settlement does not depend so of the poor

IfI:,l:,(t.h“l-”i:_f;‘11:::.‘,‘””“m of such a person as upon the actual Qection 2224 of that chapter in so far as it is material to the

Bie< T bag tars I ‘ \ inquiry here provides
.”M”“'[ £ “h‘i“];’\‘.:‘I”‘”\':’(\:‘l-"‘i‘—'“ receipt of your favor of the 11th “A ,\‘ gal settlement onee acquired Iin]\lll\ll“\ until lost by
’ ey acquiring a new one, and may be acquired as follows:

¢ & peveon now ingane and in the custody of ‘officials in Chi 1 Any person having attained majority, and residing in

this state one year without being warned as hereinafter pro-

cago, was born and raised in I
L als wa county, in this state, and
v, u i ate, anc i gt :
vided, gains a settlement in the county of his residence ;

¢9 A married woman follows and has the settlement of

resided therein continuously until about July 15. 1905. She
1h-<vv\ we nt. from that counfy to Davenport where she remained
until April or May, 1906. She then stored her goods in Daven

port and went to Chicago where she has since resided. The

her hushand, if he have any within the state, and if she had a
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ttlement at the time of the marriage it is not lost by the
settle i

marr
¢9 A married woman abandoned by her husband may ac

quire a settlement as if she were unmarried.
It has been held that the provisions of this section are appli-

ble to the case of an insane person who becomes a county
CE 3 o

charge. ) e
Scolt County vs. Polk County, 61 Towa, 616.

Therefore, under this seetion and the holding of the supreme

court in the Scott county ease above cited at the time the person
in question removed from lowa county to L\"-nn.(-nunt,.v ]191-.]0_‘_3,;1]
settlement was in Towa county, and would remain there until she
oained a legal settlement in some other county.

Section 2226 of the code provides:

““Persons coming into the state, or going from one county
to another, who are county charges or are likely to become such,
may be prevented from aequiring a settlement by the authori-
ties of the county, township or city in which such persons are
found warning them to depart therefrom. After such warn-

ept by the

iE

ing, such persons cannot acquire a settlement ex
requisite residence of one year without further warning.
Section 2227 of the code is as follows:

“‘Such warning shall be in writing, and may be served upon
the order of the trustees of the township, or of the board of su-
pervisors, by any person; and such person shall make a return
of his doings thereon to the board of supervisors, which, if
not made by a sworn officer, must be verified by affidavit.’’

Assuming that no steps were taken by Seott county as pro-
ViIARL (ip seeatinis 220 and 207 ahwvee quintad o prevent dhe per:
son in question from acquiring a legal settlement in that eounty,
the question as to whether or not she gained a legal settlement
then in Scott county would depend upon the condition of her
mind when she removed from Scott county to Chicago, that is
to say, if she was sane when she left Davenport for Chicago not

having resided in Secott county a full year her legal settlement
was still in Towa county, if, however, she was insane when she
left Scott county for Chicago, then her legal settlement would be
in Scott county, assuming of course, that she was sane when she
left Towa county.

This identical question has been settled by the courts of this
state and it is uniformly held that, when a person once acquires a

=

REPORT OF ATTORNEY-GENERAL 81

domicile in a county and before acquiring a legal settlement be-
comes insane the insanity will not prevent the person acquiring
a settlement.

Washington County vs; Mahaska County, 47 Iowa, 57.

Fayette County vs. Bremer County, 56 Towa, 516.

Scott County vs. Poll: County, supra.

“‘The residence in a county necessary to establish a settle-
ment therein must be personal presence in a fixed and per-
manent abode, or of a character indicating permanency of
occupation as distinet from lodging, boarding or temporary
oceupation, ™’

County of Cerro Gordo vs. County of Wright, 50 Towa, 439.

My conclusions upon the facts as stated by you, and the law as
I find it, are;

First. That the person referred to has not lost her legal set-
lement in this state, and,

(a) If she was insane when she left Davenport she has ae-

quired a legal settlement there, and that county would be liable
for her support.

(b) If she was sane when she left Davenport then her legal
settlement is still in Towa ecounty, and that county would be liable
for her support.

Second. That a person having a legal settlement in this state
who leaves his place of settlement and moves to another county of
the state, or to another state, does not lose that legal settlement
under the laws relating to the poor before acquiring a legal set-
tlement elsewhere.

Third. That the losing of a legal settlement does not depend
so much upon the intent as to a place of residence as it does the
actual fact of residence or personal presence in a fixed place of
abode.

Fourth. Under the laws of this state relating to the poor a
person who has attained majority gains a legal settlement in a
county where he resides a full year without warning to leave,
and loses that legal settlement by moving to another county and
remaining there a full year without the warning referred to in
section 2226 of the code. Respectfully,

H. W. Bygass,

March 19, 1907. Attorney-General of Iowa.
Hox. G. S. RoBINSON,

Member Board of Control State Institutions.
6
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StaTE rorR THE UNITED STAT

Pay or SoLpiers RAISED BY THI .
Construetion placed on chapter 81, aets of the tenth general
assembly, holding same still in force

o to acknowledge receipt of your communication

v

Sik: I beg le

in which you say;
‘I have the honor to submit for your opinion chapter 81,
an act of the tenth general assembly, ‘to provide for the pay-
ment of the just claims of certain officers and soldiers of Towa
reciments for military services.’ Is this act still in foree, and
would a elaim made in compliance with this act be a lawful
claim against the state, and would payment be authorized
under its provisions.”’

In response thereto I have to say, that in my opinion the act
is still in force. This being true it follows that your other ques-
tions must be answered in the affirmative

Respectfully,
H. W. ByErs,
Attorney-General of Iowa.

March 25, 1907.
Howx. W. H. Tarrrr,
Adjutant-General of Iowa.

)y

ParDONS—POWER OF (GOVERNOR TO GRANT—LEGISLATIVE LiIMIra-
r1oN.—The governor has power to grant reprieves, commuta-
tions and pardons for all offenses except treason and im-
peachment; and in cases of murder in the first degree he
shall grant no pardon until he has presented the matter to the
general assembly and received their advice thereon. The leg-
islature advises, in such cases, a pardon be granted and the
governor fixes the terms of the pardon.

Sik: I beg to acknowledge receipt of your communication of
the 27th instant in which you say:

“I hand you a copy of the resolution of the general as-
sembly, under which a conditional pardon was issued to Otto
Otten, Application is now made for an absolute pardon.
Have I the power, under the law and this resolution, to grant,
without further action of the legislature, an absolute pardon?’’

In response thereto I submit the following opinion :

Section 16 of artiele IV of the constitution, in so far as it af-
fects the question submitted. provides:
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“The governor shall have the power to grant reprieves, com-
mutations, and pardons, after conviction, for all offenses ex
cept treason and cases of impeachment, subject to such regula
tions as may be provided by law.”’

Under this constitutional provision it has been held that the
governor has the absolute power to grant pardons upon such terms
and conditions as he may deem proper, and the only regulation
or limitation upon that power provided by law in this state is
found in section 5

326 of the code, wherein it is provided:

‘“After convietion of murder in the first degree, no pardon
shall be granted by the governor until he shall have presented
the matter to and obtained the advice of the general assembly
thereon.”’

Under the law then, as I read it, where the applicant for pardon
has been convicted of murder in the first degree the legislature
in the first instance decides whether a pardon should be granted
or not. If the decision is favorable to the pardon, then the pow-
er to dictate the terms and conditions is lodged in the governor,
and he may either grant an absolute or conditional pardon as to
him seems proper.

True, in this case the resolution passed by the twenty-ninth
general assembly recommended a conditional pardon. It is per-
feetly evident, however, that in using the term ‘‘conditional par-
don’’ it was not the intent of the legislature to limit in any way
the power of the governor to fix the terms and conditions of the
pardon. This is put beyond question by the last clause in the
resolution which reads; ‘“upon such terms and conditions as the
governor may preseribe,”’ and a fair construetion of the resolu-
tion is to say that the legislature intended to do only that which
the law authorized it to do, that is, advise the governor to grant
the pardon, leaving the terms and conditions to be fixed by him.
am therefore of the opinion that you have the power to grant
the said Otto Otten an absolute pardon without further aetion
of the legislature.

—

Respectfully,
H. W. BYERs,
Attorney-General of Iowa.
March 28, 1907.
Hon. AuBerr B. CUMMINS,
Governor of Iowa,
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ApPOINTMENT OF COMMISSIONER IN LAKE
DRAINAGE CAsEs—PayMENT oF EXPENSE CREATED BY SUCH
CommissioNEr.—Chapter 186, acts of the 30th general as-
sembly gives the executive council power to appoint commis-
sioners to take evidence in lake drainage cases, and that the
expense shall be audited by the executive council and certi-
fied to the auditor and paid out of general fund.

Sik: I beg to acknowledge receipt of your communication of

March 30th in which you say:

““On the 20th day of May, 1905, the executive couneil issued
a commission to William Hazlett, Pocahontas county, author-
izing him to conduct a hearing, under the provisions of chap-
ter 186, acts of the thirtieth general assembly, in the matter
of the petition for the drainage of Swan Lake at Laurens,
Towa.

“In that commission said Hazlett was, by the executive
council, authorized to do all things that a commissioner ap-
pointed as required by law would be authorized to do in the
premises and that ‘said William Hazlett is hereby commis-
sioned to grant hearings to such persons as shall make appli-
cation, under the provisions of a notice given, and to continue
such hearings until the completion of same.” From the faets
presented to the executive council the commissioner appointed
one F. M. Ely, a shorthand reporter, to take down the testi-
mony and agreed that he should receive a compensation of ten
($10.00) dollars per day with compensation for extending his
notes, as per bill filed by said Ely with the executive couneil.
The executive council paid said Ely six ($6.00) dollars per day
for the time claimed and for extending the notes the rate
named in the statute for court reporters, amounting in the
aggregate in the neighborhood of one hundred and fifty
($150.00) dollars, as stated in the attached letter of Mr. Ely.
His claim aggregated something like two hundred and eighty-
five ($285.00) dollars.

“The executive council requests your opinion as to the
limit under the law to which the executive eouncil would be
authorized to make payment upon this claim. Mr. Ely is in-
sisting that he should be paid the full amount claimed, under
the agreement of the commissioner to pay upon the basis of
his charge. The executive council desires to pay a further
amount if authorized to do so by law.”’
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Chapter 186, acts of the thirtieth general assembls ithorizes
the executive council, in effect :

First. To determine lal sl 1 I d as th
property of the state, and t s ned and
‘-K\l{l

Second. Through the governor to wppoint an engineer to make
a survey and plat when proper petition filed with the exeeutive
ecouncil as provided in section 2

Third. To take evidence itself upon any and all questions in
volved in the determination to either maintain or sell such lake or
lakes, or to appoint a commissioner to tal nch evidence

Fourth. To sell such lake beds as they mav determine under

the evidence and showing ought to be sold

Fifth. Such sale to be made only after proper appraisement

The aect further provides that all expenses made in earrying
out its provisions shall be andited by the exeeutive counecil o rti
fied by it to the anditor of state, and paid out of the general fund
of the state treasury upon his warrant

There is nothing in the act in any manner limiting the ecompen-
sation or fees that may be allowed by the exeeutive council to the
persons who are selected by it to |w-l'f‘ul'l|l the services 1'4"||1il‘~'(l to
be done in carrying out its provisions, nor is there any general
gtatute limiting the amount that may be paid or allowed for such
services

In this situation the council is bound only by the general rule
of reasonable compensation under all the circumstances. Tt is true
that the compensation of shorthand reporters when engaged in
the business of reporting court proceedings in this state is lim-
ited to six ($6.00) dollars a day, and for transeripts to six (6)
cents per one hundred words. This, however, is compensation for
what may be said to be permanent employment, and could not be
used as a fixed rule for measuring the value of services performed
under the cirecumstances stated in your letter. In addition to this
there is a question of good faith and fair dealing involved in this
controversy. The commissioner was authorized by the executive
council to grant hearings to persons making application therefor
and such hearings necessarily involved the taking of testimony and

having the same put in form to be reported to the council. If
the commissioner acted in good faith, as I have no doubt he did,
in making his contract with Mr. Ely, the obligation should be
promptly met by the state.
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In my opinion, under the act in question if the executive coun-
cil in anditing the bill finds that the services have been performed
as claimed by Mr. Ely it should certify the same to the anditor of
state for payment in full.

Respectfully,
H. W. ByEgs,
Attorney-General of Iowa.
April 1, 1907.
A. H. Davison, Esq.,

Secretary of Ezecutive Council.

Cities AND TowNs—FAILURE OF T0 Apopr UNIFORM SYSTEM OF
Books—PENALTY.—Failure on the part of the city officials
to provide a uniform system of books and blanks as provided
by chapter 34 acts of thirty-first general assembly would be a
misdemeanor and subject to punishment or fine as provided in
section 4906 of the code.

Sig: I beg to acknowledge receipt of your letter of the 4th in-
stant in which you say:

“Will you please give me your official opinion as to what
penalty attaches where the officials of a eity or town fail to
adopt and use the uniform system of books and blanks pro-
vided for in Chapter 34, acts of the thirty-first general
assembly ?

““Are officials who fail to comply with the provisions of
section 4 of said chapter subject to the penalty provided for
in section 1 thereof?”’

In response thereto I submit the following opinion:

Section one (1) of the act referred to provides:

“Tt shall be the duty of the chief accounting and warrant
issuing officer of each city and town, namely auditor or elerk
as the case may be, to prepare and publish the annual report
of the finaneial condition and transactions of the city or
town now or hereafter required by law, and all accounting
officers of all boards or commission departments and offices
whatsoever within the corporate area receiving or disbursing
public funds shall file with the auditor or elerk, within thirty
days from the expiration of their fiseal year, a report in writ-
ing of official transactions in the form and manner required
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by law. In case of refusal or gross negl y comply h th

law and prowvi / 1 a
ing for and reporting mun 1 1etic /] erred
to. the official so deling ha p emed awilty of a mis
demeanor. The audit rk af I 1thorized
to institute legal ] ro s herein
requiring report to him.”’

It will be noted that by this section a refusal or gross neglect

to comply with this chapter governing the method of accounting
and reporting municipal transactions makes the official so delin

quent guilty of a misdemeanor

Qection 4906 of the eode provides
“Every person who is convicted of a misdemeanor the pun
ishment of which is not otherwise preseribed by any statute
of this state, shall be punished by imprisonment in the county

ling five

jail not more than one year, or by fine not exc
hundred dollars ($500.00), or by both such fine and imprison
ment.”’

Reading this section into the chapter under consideration, as it
must be in order to determine the penalty attaching to a violation
of its provisions, any officer of a city or town, whose duty it is to
put in operation and enforce the provisions of this chapter, guilty
of a refusal to perform such duties or guilty of gross negleet in
the performance of the same may be imprisoned in the county
jail not more than one year or fined not exceeding five hundred
dollars (£500.00), or may be both fined and imprisoned, and this
penalty would attach to a wilful violation of any of the pro-
visions of the chapter including section 4.

I\'".\'ln‘(‘lfllll_\'.
H. W. BYERS,
Attorney-General of Iowa.
April 5, 1907.
Hon, B. F. CARROLL,
Auditor of State.

Srate BoArp oF MEDICAL EXAMINERS—ITINERANT PHYSICIAN—RE-
FUSAL OF BOARD TO GRANT LICENSE r0.—State board of med-
ieal examiners must find an applicant for such license fit and
proper to practice as an itinerant and such applicant must
pay to the treasurer of state $250.00. The power placed
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with the board to grant or refuse such license is diseretionary.

Smir: 1 bee to acknowled receipt of your letter of the 17th

instant in whieh you ask:

“Will you kindly inform me if, under the statutes of lowa,
the state board of medical examiners is compelled to issue an
itinerant’s license, or whether the board may exercise its dis-
eretion in so doing.”

In response thereto I submit the following:

tion 2581 of the code among other things in substance pro-
vides :

First. That every physician practicing his profession, and
professing to cure or heal the sick by any medicine, appliance or
method, and who by himself, agent or employee goes from place to
place, or from house to house, or by circulars, letters or adver.
tisements solicits persons to meet him for professional treatment
at places other than his office at the place of his residence, shall
be considered an itinerant physician.

Second. That such physician in addition to the certificate pro-
vided for in-section 2576 of the code as amended by chapter 114,
thirty-first general assembly, shall procure from the state board
of medical examiners a license as an itinerant.

Third. That for such license he shall pay to the treasurer of
state, for the use of the state of Towa, the sum of two hundred and
fifty dollars per annum.

Fourth. When such payment is so made the secretary (of the
board) shall issue to the applicant therefor a license to practice
within the state as an itinerant physician for one year.

Fifth. The board may for satisfactory reasons refuse to is-
sue such license upon satisfactory evidence of incompetency or
gross immoralit_\,'.

Sizth. Practicing medicine as an itinerant physician without
such license is made a misdemeanor punishable by a fine of not
less than three nor more than five hundred dollars and costs, and
providing for commitment to Jail until such fine is paid.

These provisions, as well as others of like character found
in the same chapter, were not enacted by the legislature simply
for the purpose of increasing the revenues of the state, but rather
to protect the people from the ignorance and incapacity of the
quack doctor who is without permanent loecation, but roves from
place to place, leaving behind him a trajl of deception and fraud.
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The obvious intent in placing the license fee so high was to
limit in so far as possible the number of itinerant physicians.

Two things, as I read the section, must be done before the see-
retary of the board has authority to issume the certificate:

First. The state board of medical examiners must find the
applicant for the license a fit and proper person to practice as an
itinerant physician.

Second. Upon such finding the applicant must pay to the treas-
urer of state for the use of the state the sum of two hundred and
fifty dollars.

Upon the happenings of these two events it becomes the duty of
the secretary of the board to issue to the applicant a license. The
board, however, may refuse to order the issuance of the license for

satisfactory reasons, that is to say, if the board finds upon in-
vestigation that the applicant is neither fit nor competent to prac-
tice as an itinerant physician, then it would be their duty to re-
fuse to order the issuance of the license, and in my judgment,
the board would fail in its obligations to the public if it did not

in every case satisfy itself by the most complete and searching in-

vestig
making application for a license under the section.
The discretionary power thus placed in the board to grant or

tion, of the character, skill and ability of every person

refuse the license must, of course, be exercised in a just and rea-

sonable manner, keeping in mind always the interests involved,
and in every case where there is conflict between the rights and
claims of the individual and the health and general welfare of the
people, the individual must yield.

The board in all cases have the right to take such time in mak-
ing the necessary examination as to them seem proper under all
circumstances.

Respectfully,
H. W. ByErs,
Attorney-General of Iowa.
April 27, 1907.
Dr. Louig A. THOMAS,
Secretary State Board of Heallh.

SUPERINTENDENT OF PUBLIC INSTRUCTION—S71ATE CERTIFICATES AND
DirLoMAsS—CouNTy CERTIFICATES—ISSUANCE OF.
Sik: I beg to acknowledge receipt of your recent communica-

tion in which you ask:
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First Are state certificates and diplomas issued under the
provisions of section 2629 to 2631 inclusive, prior to October 1.
1906, subject to the provisions of seetion 17, chapter 122 laws of
the thirty-first general assembly ?

Second. Are county certificates issued under the provisions of
sections 2735 to 2737 inclusive, and section 2777, prior to October

1, 1906, subject to the provisions of section 17, chapter 122 laws
of the thirty-first general assembly?

In response thereto I submit the following opinion:

Section 2629 of the supplement to the code provides for meet-
ings of the board of educational examiners, and for the examina-
tion of applicants for state certificates, and state diplomas, and
authorizes the board to issue such certificates and diplomas to per-
sons who successfully meet the tests preseribed.

Section 2630-b of the supplement to the code authorizes the
board to issue special certificates to teachers of musie, drawing,
penmanship or other special branches, and to primary teachers.

Section 2631 of the code fixes the life of the state certificates
and diplomas issued under section 2629 of the supplement to the
code, provides for revocation of the same, and fixes the fees to be
charged therefor.

Section 2735 of the code among other things authorizes the coun-
ty superintendent to examine applicants for teachers’ county cer-
tificates.

Section 2736 of the supplement to the eode names the subjects
that shall be covered by the examination for county certificates,
and provides for the keeping of a record of the examinations, ete.

Section 2737 of the supplement to the code anthorizes the eounty
superintendent to issue a certificate for a term not to exceed one
year, and upon the applicant passing an examination in certain
additional branches the certificate may be for two years, also pro-
vides for revocation of the certificate.

Section 2777 of the code provides for the establishment of kin-
dergarten departments in the ecommon schools, and requires teach-
ers therein to hold a certificate from the county superintendent.

There is nothing in any of these sections requiring the regis-
tration of any of the certificates or diplomas therein referred to.

Section 17 of chapter 122 laws of the thirty-first general as-
sembly, in so far as it is material to the inquiry here provides:
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No person shall teacl I
whose certificate has not beer f 1w t nt 1
perintendent of the county ir ) i } 1
Under this provision every person hold eithe t rtifi
cate, a state diploma, a county certificate, special certificate or a
certificate to teach in kindergarter vho desires to teach in any
of the public schools of this state must cause the certificate to be
registered with the county superintendent of the county in which
they desire to teach, no matter when their certificate was issued
whether before or since October 1, 1906
Both of your questions, therefore, must be nswered in the
affirmative.
Respectfully,
H. W. Bygers,
Attorney-General of Iowa

May 1, 1907.
Hon. Joun F. Ricas,
Superintendent of Public Instruction.

DENTISTS—REGISTRATION 0F CERTIFICATES BY— WHEN REQUIRED.
Construction of section 2600-I of the code.
Sir: I beg to acknowledge receipt of your recent communica
tion in which you say:

““The dental board wishes to ask your opinion on a case of
one Gustavus North of Cedar Rapids. He was in practice af
the time the original dental law was passed in 1882, He took
out a registration certificate as required by that law, for men
that were in the practice of dentistry at that time. He did
not register his certificate with the county elerk. The board
set up the claim that he is not a legal practitioner because of
failure to register his license or rather certificate. He takes
the position that he being a registered dentist, did not have
to register his certfiicate with the county clerk and is now a
legal practitioner. He cites as his anthority the clause marked
in seetion 2600-1 in enclosed folder. I think I have these see-
tions designated as they appear in the code.

““He also makes the claim that seetion 2600-I does not cover
his case. Will you advise the dental board who is correet in
this matter?’’
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o I have to say, that in my opinion the doetor
s not required to ecomply with the provisions of section 2600-1.
Very truly yours,
H. W. Byegs,
Attorney-General of Iowa.
May 1, 1907
E. D. BrRower, D. D. 8,
Wember board of Dental Ezxaminers,

LeMars, Towa

State Boarp or MepicAL ExaMiNers.—Wno MAy TAxke Exawmi-
NATION.—Blind persons having eomplied with requirements
should be permitted to take examination.

Sik: 1 beg to acknowledge receipt of your recent communica-
tion in which you ask for an opinion as to whether or not the
board of medical examiners have the authority to allow persons
who are blind, but otherwise qualified, to take the examination to
practice osteopathy in this state, the inquiry arising on the ap-
plication of one J. R. Shike of Madison county.

In response thereto T submit the following:

This same question was submitted to my predecessor, the Hon-
orable Chas. W. Mullan, and on the 16th day of June, 1905, he
handed down an opinion in which he held, in effect, that the
board was without power or authority to permit a person who is
blind to take the examination required for the practice of medi-
cine or osteopathy.

I have so much confidence in the judgment and legal ability of
General Mullan that in most cases I am inelined to follow his
opinion without question; this case, however, is of so much im-
portance to all concerned, and especially to the applicant, and his
side of the case has appealed to me so strongly that I have given to
the question involved great care, and have examined it from every
side, and while T agree in the main with General Mullan in his
reasoning, his conclusion if adopted by the board, would result
in such hardship and injustice, not only to this applicant, but to all
others afilicted as he is, that I will not follow him unless a fair and
reasonable construction of the law covering the question involved
forces me to the same conclusion.

The naked question as here presented is, whether a person other-
wise qualified may be refused an examination by the board of
medical examiners for the sole reason that he is blind; in other
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words, I am asked to justify tl oard in tl f in
versal and arbitrary rule whiecl mld D m in
this state from entering one of the greatest and most
professions open to our eitizen o matter how strong his men
tal powers may be; no ich he knows about anatomy
physiology, chemistry, pathology, and all the other anches
tanght in our schools of osteopathy; no matter what special gkill
he might have for the treatment and cure of diseases: no matter

how vigorous his body and active all his other senses except sight;
if he is blind he must suffer not only this affliction, but the ad-
ditional one of being deprived of the pleasure and profit that is
found in adding to the sum of human happiness by making the
)y making the sick well. This

ought not to be, and cannot be sound law

weak strong, by softening pain

The whole question is controlled by a right construction of
sections 2576 and 2583-a of the supplement to the code

Reading the two sections together as we must do to reach a cor
rect conclusion, it is provided:

First. That any person holding a diploma from a legally incor-
porated school of osteopathy recognized as such, who has com-
plied fully with the law in securing said diploma, and having sat-
isfied the board that he is a legal holder thereof, shall be granted
an examination.

Second. - The examination shall be held at the same time and
place as that fixed for the examination of physicians, and the
examination shall be eonducted in the same manner.

Third. All examinations shall be in writing.

Fourth. A fee of ten dollars shall be paid by the applicant
for the examination.

Fifth. Each applicant shall receive from the secretary a con-
fidential number which he shall place upon his work so that the
board shall not know by whom the work was prepared.

Sizth. All matters connected with the examination shall be
filed with the secretary, preserved as part of the records for five
years, and during that time shall be open to public inspection.

Seventh. If the applicant passes a satisfactory examination, the
board shall issue a certificate signed by the president and secre-
tary, which shall authorize the holder to practice osteopathy in
the state of Towa.

If there is anything in any of the above provisions that would
bar a blind man from taking the examination provided for it
must be the requirement that the examination shall be in writing,
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it is claimed that this provision is mandatory; and so it is,

s to say the questions and answers must be written. It

however, follow that because the statute says the ex-
amination shall be in writing, therefore, the questions must be
written by the hand of some member of the board, or by its scere-
tary, and the answers written by the hand of the applicant. All
that is required is that when the examination is completed the
record of it, both the questions and answers, must be in writing,
filed with the board and preserved for the inspection of any one
interested for a period of five years. If the law required the an-
swers of the applicant to be set down in his own hand writing,
or if the ability to write, or the character of the writing was a
part of the test of the examination, or if none but persons who
had their eyesight unimpaired could successfully or safely prae-
tice the profession of osteopathy, then there would be some basis
for holding that a blind man was barred.

The law requires the opinion of the supreme court in most
cases to be in writing, filed with the clerk and recorded, and yet it
is a matter of common knowledge that the members of the eourt
dictate their opinions to a secretary who writes them upon a type-
writer.

The law requires the instructions given upon the trial of cases
in the district court of this state to be in writing, and yet in these
days of advanced and improved methods of recording the thoughts
and words of men there is probably not one judge out of twenty-
five that writes his instructions with his own hand. They are
dictated to his reporter, and by him written on the typewriter.

Twenty-seven years ago in Harvey vs. Tama County, reported in
53 Towa at page 228, one of the then strongest legal firms in this
state songht to prevent consideration by the supreme court of
certain instructions on the ground that these instructions, or some
of them, were in lead pencil. That court held that while the law
required the instruetions to be in writing, the statute did not
provide that the writing shall be in ink,

Four years later in State vs. Fooks, two of the instructions were
in print, and this was urged as a ground for complaint. The
supreme court, Judge Beck writing the opinion, held, that while
the statute required instructions to be in writing, presenting them
in print was a sufficient compliance with the law. Thus for the
first time giving legal endorsement to the use of the typewriter in
recording court proceedings.
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The law also requires the attorney-general in certain cases to
give his opinion in writing, but he does not write them

hand, he dictates them to a stenographer who writes them upon a
typewriter, and will shortly be writing them with his voice by
speaking into the tube of an Edison business phonograph, the
machine recording the opinion on its eylinder and later speaking
it to the operator who will write it on the typewriter

In all these cases the provision that the thing shall be done in
writing is mandatory, but the character of the writing, the instru-
ment with which it is done, and who actually manipulates the ma-
chine that places the word or sign upon the record, is left to the
diseretion and the judgment of the individual or body who is
required to make the record.

The legislature in the adoption of the provisions

tions above referred to had two things in mind so far as the see
tions cover the practice of osteopathy

First. To test the competency of the applicant to practice that
In'nfi'.\'siulL

Second. To preserve for the benefit of the general public a
record showing such competency.

When the board with any given applicant has accomplished these
two things it has complied with the law

If the rule contended for by some had been enforced in this
country thirty years ago, the legal profession, and the medical
profession would have been deprived of some of its brightest and
elearest minds, in faet, I have in mind now men in both professions
who are blind, and yet whose services are sought above those of
others who are in possession of all of their faculties

Without extending this opinion further, I am led irresistibly to
the conelusion, that there is nothing in the law that would justify
the Board of Medical Examiners in refusing to permit a blind man,
who is otherwise qualified, to take the examination for the practice
of osteopathy, and that the written questions of the Board may be
read to him by the Seeretary, or by some person named by the
Board on request of the applicant, and his answers written by
himself on the typewriter, or dictated by him to a stenographer,
and by the stenographer written on the typewriter, or dietated by
him to an Edison Business Phonograph, his answers recorded by
the machine and transeribed from the eylinder by a typewriter;
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mducted in this way would, in my opinion, be
a compliance with the sections under consideration
Respectfully,
H. W. Byegs,
May 3, 1907 Attorney-General of ITowa.
Dr. Lours A. THOMAS,

Secretary of board of Medical Examiners,

BACTERIOLOGICAL LABORATORY—EXPENSE oF DIREOTOR IN ATTEND-

ING MEETINGS .oF StaTE Boarp or Heaurn.—Bacteriologieal
laboratory permanent part of the medieal department of the
university. This department is required to make tests for the
state board of health and report the results thereof to the
board. Expense of director attending meetings of board to
Not contemplated that di-
rector should attend all the meetings of board.

make reports necessary expense.

Sik: I beg to acknowledge receipt of your communication of
the 25th ultimo in which you say:

“Will you please advise me as to the construetion to be
placed upon section 3, chapter 101, acts of the thirtieth gen-
eral assembly, relative to the use of the appropriations pro-
vided for the bacteriological laboratory.

“Dr. Henry Albert, the director, is required by the state
board of health to attend the regular meetings held in the eity
of Des Moines, in order to make his quarterly report and
consult relative to the work of the laboratory, and advise upon
any matters pertaining to bacteriology, ete., that may be laid
before the board.

““Upon all oceasions previous to last month, Doctor Albert’s
traveling expenses necessarily ineurred on account of attend-
ing the meetings were allowed by the executive council and
paid from the funds of the bacteriological laboratory; but
upon presenting Dr, Albert’s bill for the month of March, I
was informed by the secretary of the executive council that
the law made no provision for the payment of such expense,
and the bill was consequently rejeeted.

“Kindly inform me if the section above referred to under
the term ‘contingent and miscellancous expenses’ should be
understood to apply to Doctor Albert’s case.”’

SRS
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sponse thereto I submit the foll
of chapter 101 wws of tl
t is material |
f the medical department of the sta iniversity at 1 (
1 anent part of the medical department t
res 1t 1n addition to 1ts regn rk to m such test ind
nvestigations as the state board of health mav 1 quire, and to
eport to the board the results thereof under rules and regula
ons adopted by the board
tion 2, of the same act, makes the professor of bacteriology

f the medical department of the university the director

laboratory, and requires him to make tests and investigations when
equired by the state board of health, and to give I'¢ in
point of time to the eall of the board, and to rep the r
ult of all tests and investigations under such rul t ma lopt
Section 3 of the same chapter makes an approj tion for t
payment of the salary of the director, the assistants, the expenses
of the laboratory, ineluding postage and stationery, and then

makes this provision: ‘“‘and other contingent and miscellaneous
expenses which may be incurréd in the maintaining of said lab
oratory, and perform the duties required therein by the provisions
of this act.”

A fair construection of these provisions gives the board of health
the authority to require the director of the laboratory to perform
certain duties in the laboratory at Towa City, and in cases where
tests and scientific investigations are necessary for the information
of the board in the prosecution of its duties as the health officers of
r that
it eannot be made in the laboratory at Iowa City, then the board

this state, and the test or investigation is of such a chara

has the authority to require the director to go to any point in the
gtate for the purpose of making such test and investigation, and in
addition to this the board has the authority if it be necessary for
its instruetion and information to require the director to appear
before it at its meetings in the city of Des Moines, and when the
director is required by the state board of health to make his tests
and investigations at some other point in the state than at Iowa
City, and when in proper cases the director is required by the
board to appear at its meetings in Des Moines, the traveling ex-
penses necessarily incurred by said director on such trips is a
proper and lawful charge, and should be paid out of the appropria-

7
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tion made in section 3, of the chapter under discussion; but it is
ited by this chapter that the director should be re-

quired to attend all the regular meetings of the board held in
the city of Des Moines

nd a rule of the board making such de-
mand upon the director would be beyond the scope of its authority
Respeetfully,
H. W. BYERS,
Attorney-General of Towa.
May 3, 1907
Dr. Louis A. TaoMas,
Secretary State Board of Health,

Cramvs or Firsr Towa Cavarry.—Chapter 120 of the aects of the
twelfth general assembly still in force and claims properly
proven in compliance with the act should be paid

Sir: T beg to acknowledge receipt of your communication ask-
ing my opinion as to whether or not chapter 120, acts of the
twelfth general assembly is still in force, and, as to whether or not
a elaim made in compliance with such aet is a lawful claim against
the state, and, as to whether or not payment is still authorized
under its provisions.

In response thereto I have to say, that in my opinion the act
is still in force, and that claims properly proven and made in
compliance with the act should be paid.

Respectfully,
H. W. ByEss,
Attorney-General of Towa.

May 13, 1907.

Hon. B. F. Carrory,

Auditor of State.

DISCRIMINATION IN RATES—CONTRACTS—CARRIERS MAKING Dis-
CRIMINATION IN RATES 70 NEw INDUSTRY.—A contract between
a common carrier and a new industry to assist such new com
pany in transporting its materials and goods by granting re-
duced rates is legal under section 2146 of the code. The board
of railway commissioners has authority to approve such a
contraet.
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GE» In response to your request for to
the legality of the contract between the Iowa Port nent
Clompa and the Ch o, R | I Railw (

Y ted on tl ) 1 10 nd )

i [ your eommi 8l I I m I wing
pinion

Section 2146 of the code \fter prohibiting common ecarriers

rom making diseriminating rates or charges for the transportation

of freight, provides as follows:

But for the protection and development of any new in
dustry within the state, such railway company may grant
concessions or any agreed number of car

loads, which rates be approved by the board of

ommissioners, and a copy thereof filed in its offic

The manifest intent of the legislature in tacking on this exeep
tion clanse was to encourage the building of new industries in the
state, thus adding to its growth and development. It was not only
its purpose to permit transportation companies to assist in this
worthy purpose by the granting of reduced rates for transporting
material, but it is evident from the use of the term ‘‘protection’
that it intended to permit the concession and special rates to con-
tinue so long as the prosperity and growth of the particular in-
dustry depended upon such reduced rates

Three of the necessary and most important factors in the de-
velopment of industries are labor, fuel, and raw material. These
three things are not always to be secured in the same loeality,
and to bring them as close together as possible for manufacturing
purposes by reducing the cost of transportation was undoubtedly
in the mind of the author of the provision in question.

I therefore conclude:

First. That the contract is a legal one in every respect.

Second. That your board have authority to approve the same,

Respectfully,
H. W. BYEgs,
Attorney-General of Iowa.
May 22, 1907.
Boarp or RAmLRoAD COMMISSIONERS,
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State Boarp oF HEALTH—EXPENSE.

Sik: In response to your communication of the 25th ultimo
requesting my opinion as to whether or not the board of health
have authority to charge part of the expense of publishing matters
pertaining to the several departments under its jurisdietion to
each of said departments, I have to say, that in my opinion, the
board has such authority.

Respectfully,
H. W. BYERgs,
Attorney-General of Iowa.
Dr. Louis A. THOMAS,
Secretary of Board of Health,

INSURANCE COMPANTES—STANDARD Fire Poricy.—Held that an ad-
ditional provision might be added to the standard fire policy
by complying with the method pointed out in this opinion.

Sir: In the matter of the application of the North British and

Mercantile Insurance Company of London and Edinburgh for per-

mission to insert in the standard fire poliey to be used by it in this

state the following provision:

““This policy is issued subject to the following stipulation,
namely :

First. That the amount of any loss (not exceeding the
sum within mentioned) is payable out of the accumulated
funds of the fire department of the ecompany as defined by
the North British and Mercantile Insurance Company’s aect
1870, and all other the capital stock and funds of the com-
pany except the funds from time to time belonging to the
life department of the company, as defined by the act.

Second. That no member of the company shall be liable to
any demands against the company for more than the unpaid
portion of his share or shares of the capital of the company.’’

I have to say, that after carefully considering the terms of
House File 49 as finally enacted into law, providing for a uni-
form policy to be used by all fire insurance companies deing busi-
ness in the state of Towa, and after hearing the argument of the
representatives of the company, I am of the opinion that there is
no legal objection {o the insertion of the proposed clause. In
view, however, of the fa(-tlthat the act referred to requires the
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conditions of the policy to be printed in double column form with
pumbered lines, and further provides that provisions required by
law to be inserted in the policy shall be printed apart from the
ther conditions and agreements and under a separate title, I
vould suggest that the applicant be required to insert the pro-
posed provision, if inserted at all, just below the nineteenth eon-
dition or agreement on the face of the policy, and under the fol-
lowing title printed in larger type than the other conditions of

the poliey, ‘‘provisions required by law to be stated in the poliey

of insurance.”’
Respectfully,
H. W. ByEgs,
Attorney-General of ITowa.
May 29, 1907.
Hon. B. F. CArroLr,
Auditor of State.

! Stare Boarp oF EpvoATioON—TeACHERS’ ExaMiNaTION.—Held that
it is admissible to permit applicants for teachers’ certificates

| to take the examination in a county other than that of their

residence by complying with eertain preseribed regulations.

! Sm: I have the honor to acknowledge receipt of your ecom-
munieation requesting my opinion upon the question, as to wheth-
er or not it would be admissible under the law to permit appli-
cants for teachers’ certificates to take the examination in a county
other than that of their residence by paying the examination fee
to the county superintendent of their residence with proposed reg-
ulations governing such examinations, from which it appears that
the plan proposed to be adopted is for the convenience of teachers
who are necessarily absent from their home county during the

) months in which examinations are required to be held.
In response thereto T submit the following:
! Section 3 of the act providing for uniform county certificates,

in so far as it is material to the inquiry here, provides in sub-
stance :

First. That the county superintendents shall on the last Friday
and Wednesday and Thursday preceding in the months of Jan-
uary, June, July and October, examine all applicants for teachers’
certificates.
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Second. That such examinations shall be held at the county
seat.

Third. That the county superintendent at his diseretion may
cause to be held under certain circumstances an additional exam-

at some other place in the county.

th. That the questions used in such examinations shall
be printed and furnished by the educational board of examiners.
Fifth. That the examinations shall be conducted strictly under
rules prescribed by the board
Section 6 of the same act provides:
““A record shall be kept by the county superintendent of all
examinations taken within his county, with the name, age and

residence of each applicant, and the date of the examination.”’

The other provisions of the act refer to the subjects to be eov-
ered by the examination, the kind of certificates to be issned, when
and under what circumstances they may be renewed, the manner
and the circumstances under which they may be revoked. and
other provisions of like character.

I find nothing in either of these sections quoted that would
make it illegal to permit an applicant for a teachers’ certificate,
who is otherwise qualified as required by the aet in question, to
take the examination under the plan proposed in the paper ae-
companying your request and entitled, ‘‘Regulations by which
examinees may pay the examination fee in the county of their
residence, and write the examination in another county.

In the passage of the law under discussion the legislature had in
mind not only a method of securing efficient and competent teach-
ers for the schools of the state, but to make it as convenient as
possible as to time and place for such persons to establish their
qualifications.

All of the provisions of the aet covering the qualifications of
the applicant, and as to the provisions affecting or rather apply-
ing to the efficiency and competency of the applicant as a teacher
are mandatory, and should be strictly complied with; on the other
hand, the provisions of the act fixing the time and the place that
the examination shall be held, and all other matters of mere con-

=1

venience, and which do not in any way affect the question of com-
petency are not mandatory, but are left largely to the diseretion
and judgment of the edueational hoard of examiners, the state
superintendent and the county superintendents.
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I tion 3 ( t d
hut tl \m I \

hall 1 nd 1 strietl | ( 1

| ith ing the board t 1 he d m

n ineluding the time and plac hest ser
he convenience of all eon ned

It is suggested that to permit teachers take tl nat \
proposed would be an evasion o lation on 6 of the aet
| am foreced to disagree with thi ngeestion It can only have
upport upon the theory that the law requires the examination to
take place within the county, but does it 11 t that the exami
pation inceludes not only writing the answers to the stions pro
pounded, but the preparation of the questions at the beginning,
later the marking and grading of the papers. 1f I am right in this
then necessarily under the provisions requirin the board to have
the guestions printed, and later to read and pass upon the examina
tion papers, at least as to part of the subjeets, the examination
takes place partly in Polk ecounty and partly in the county of the

applicant’s residence, and it would be just as reasonable to say that
the applicant is actnally examined where the questions are pre
pared, or where the papers are read and graded, as it is to say that
the examination takes place where the answers are written, and to
permit an applicant to write in a county other than his residene
the answers to questions furnished as the law provides, sueh ques-
tions and answers to be returned and passed upon by the county
superintendent and the board as required, would in my judgment
be a substantial compliance with the law

I therefore conelude, that it would be entirely legal and proper
to permit examinations of applicants for teacher’s certificates to
be taken as proposed under the rules set ont in the paper prepared
by the state superintendent under the title, ‘‘ Regulations by which
examinees may pay the examination fee in the county of their resi-
denee, and write the examination in another county,”” and in all
such cases the county superintendent in the county of the appli-
cant’s residence should make the record required by section 6 the
same as if the answers to the examination questions were written in
such eounty.

Respectfully,
H. W. BYERS,
June 4, 1907. Attorney-General of Iowa,
Hox. Joun F. Ricas,
Superintendent of Public Instruction.
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Ciry ANDp Town CounciLs—Vacancies.—Wken all of the members
of the town council except one resign, it was held that the gov-
ernor had no jurisdiction in the premises and that the vaean-
cies must be filled by the remaining couneil.

Sik:  Complying with your request of the 28th instant for an

opinion as to the course to pursue in case five of the six members
of a town couneil resign at the same time, I submit the following :
[t has been the law of this state since July 4, 1858, until Febru-
ary 29, 1904, that vacancies in the town couneil should be filled by
a \[n‘wi;(l eleetion,
Chapter 157, Seventh General Assembly:
Revision of 1860, section 1101: .
Code of 1873, section 53
Code of 1897, section 1272.
By the,act of the thirtieth general assembly, chapter 41, the
provision for calling a special election in case of a vacancy in the

city council, was repealed, and it was provided in general.language
that in case a vacancy should oceur in the office of councilman
or mayor, the council shonld appoint any qualified elector to fill
such vacancy, who should hold such office until his suceessor should
be elected at the first regular municipal election.

There would be no question, T think, but that under this chapter
the legislature intended that in case of vacancies of councilmen in
any city or town, the vacancies shounld be filled by the remaining
councilmen, regardless of whether or not there was still a quorum,
were it not for the provision of subdivision 9, section 568, which
provides that in selecting persons to fill vacancies, the person
elected to fill such vacaney shall receive a majority of the votes
of the whole number of members of the couneil ; and subdivision 2
of section 668 which provides that ““in all cities or towns a majority
of the whole number of members to which such corporation is en-
titled, including the mayor, shall be necessary to constitute a quor-
um.”’

Subdivision 9 of section 668, however, does not require a majority
of the total number of members to which the municipality is en-
titled, but only a majority of the whole number legally qualified to
act; so that the only bar to the remaining members of the eouneil
filling a vacancy is that found in subdivision 2 of section 668, pro-
viding the number which shall constitute a quorum.

It is claimed that the provision with reference to a quorum is ab-
solutely operative for all purposes, and that the provision in section
1272 as amended by the Thirtieth General Assembly, is limited by
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subdivision 2 of section 668 of the code, and that it devolves upon
the governor, under the provision of artiele 4, section 10, of the
Constitution, to fill such vacancies by appointment

Section 10 of article 4, however, provides that the governor shall
have power to fill such vacancy only in case no mode is provided

by the Constitution and laws for filling such vacaney

In my opinion, however, the legislature has provided a manner
for the filling of vacancies in city and town councils; and as before
stated, this provision from 1858 until 1904, was by special election,
and since 1904, such vacancies are to be filled by the ecouneil.

It was provided in the code of 1873, in MeClain’s code of 1888
and until the adoption of the code of 1897 that five councilmen,
or trustees as they were formerly called, were necessary to consti-
tute a quorum. It was also therein provided that in case of a va-
cancy in the council, the ecouncil should call a special election ; but
if the position is taken that the provision with reference to the
quorum is absolute for all purposes, then if vacancies had oceurred
reducing the number of the council to four, it would have devolved
upon the governor to appoint even though there had remained four
duly qualified members of the body, for the reason that in such
sitnation, the remaining councilmen not constituting a quornm,
could not call a speeial election; and as by the thirty-second gen-
3 deprived of a vote in both ecities and

eral assembly, the mayor
towns, except in case of a tie, and as in such case he may not be
considered in making up a quorum, (Somerset vs. Smith, 49 S. W,
R., 456) then at the present time and until the eouneil in towns is
reduced to five by the acts of the thirty-second general assembly,
if there should remain the mayor and three qualified members of
the council, it would still, under the opposite view, be necessary for
the governor to appoint because of a lack of a quornm.

This position, it seems to me, is manifestly untenable and con-
trary to the legislative intent which is and ought to be the guiding
principle in the construection of all statutes. It is also a cardinal
prineiple of statutory construction that the intent is to be gleaned
from the whole statute, and not from any particular part, and that
the objeet to be attained is to be considered.

In section 1272, as amended by the thirtieth general assembly,
which provides for the filling of vacancies in the office of counecil-
men by the council, there is also a provision for the filling of va-
eancies in various state offices by the governor and various county
offices by the board of supervisors, and all township offices includ-
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ing trustees by the trustees, but where the offices of the three trust-

acant, the county auditor shall appoint.

It was evidently the intent of the legislature in the case of a va-
cancy in the township trustees where there was one remaining
trustee that he should fill the vacaney, notwithstanding that two
are necessary for a quorum, although this intent is not directly ex-
pressed; and I conelude that when the legislature abolished the pro-
visions for a special election to fill vicancies in the office of counecil-
men, that it intended thereby that the remaining councilmen, re-
gardless of their number, should be anthorized to fill such vaecan-
cies, and that the provision of subdivision 2 of section 668 should
be qualified or repealed by implication to that extent,

When the reason for a rule fails, the rule itself onght to fail.
The primary object. of fixing a required number in order to con-
stitute a quorum was to afford the municipality the benefit of the
thought and acts of at least a sufficient number of its counecilmen
to prevent hasty, ill-advised or improper action in the transaction
of its business; but I perceive no salutary reason why it ought to
operate as a bar to prevent the remaining councilmen from takina
the preliminary steps necessary to organization so that the business
of the municipality may be transacted.

I confess, however, that the question is not free from doubt, but
considering that it has never been the legislative policy of this
state for the governor to fill vacanecies in county or munieipal of-
fices, or in any offices below state and distriet offices, and that the
legislature has, in the same section in which provision is made for
filling vacancies in the counecil, provided that one trustee or a less
number than a quorum may fill a vacancy in the office of township
trustees, and that the remaining councilman of a town is much bet-
ter acquainted with the qualified electors of the town and the
needs of the municipality, than the governor, I think it more in
consonance with the spirit of local self government to resolve the
doubt in favor of the remaining councilman making the appoint-
ment, than to have the governor issue a commission,

I therefore conelude that you have no authority or jurisdiction
in the premises.
I herewith return the communication of Mr. Simmons.
Respectfully submitted,
H. W. Byggs,

June 29, 1907. Attorney-General of Towa,

Hon. A. B. CumMmixns,
Governor of Towa,
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Stare Minimia—USE op T1E APPROI TION FOR S orT I ) TO
PAY FOR THE TRANSPORTATION OF TROOPS AND OFFICERS OF THI
Usirep StaTes Army.—Ield that the term 1 th
guard’’ as used in the statute inelndes the necessarv eduecation
and instruetion of the guard in field maneuvers and other ex
ercises for the purpose of disciplir ind that it would be
lawful to pay the traveling expense f the nee officers
and troops of the United States army part in field

maneuvers and other exercises

Smk: In response to your req

an opinion as to whether

1
or not, under the 14w covering th m and support of the

state militia, it would be legal to use of the appropriation for sup-
port fund a sufficient amount to pay for the transportation of cer
tain troops and officers of the United States ar vho have been
detailed to participate in certain field maneuvers and other exer-

cises for instruction of the state militia, T have to [ have
;’;n'vl'ull\' examined the provisions of the law involved in the ques-
tion SI]L:'_'P\lViI and have no doubt whatever as to the authority of
the governor as commander-in-chief to order the proposed field
maneuvers, and to request the participation in said maneuvers of
troops of the United States army, the only question is as to the
right to use any part of the appropriation for support of the
guard to pay the traveling expenses of these troops

I take it that the term ‘‘support of the guard’’ as used in the
statute means more than simply feeding and elothing the guard
when on duty, and furnishing it arms, camp grounds, ete., but that
the term includes the necessary edueation and instruetion of the
guard in field maneuvers and other exercises necessary to make
the guard efficient for the purposes for which it is organized and
maintained.

In this view of the matter I am of the opinion that it would be
entirely proper and lawful to pay the traveling expenses nf the
necessary officers and troops of the United States army participat-
ing in the field maneuvers and other exercises referred to above,
and that upon the certificate of the adjutant general approved by
the governor, the aunditor would be warranted in drawing his war-
rant upon the state treasurer for the payment of such expenses out
of the support fund. Respeetfully,

H. W. ByErs,
Attorney-General of Iowa.

July 11, 1907.
Hoxn. Auserr B. CuMMINS,
Governor of Iowa.
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SAVINGS AND STATE BANKS—AUTHORITY TO OWN AND OPERATE
BraNcn Bangs.—State and savings banks have no authority

to establish and operate a branch banking business in any
other place than that designated in their articles of incorpo-
ration
Sik: I have your communication referring to the operation of
certain savings and state banks in this state in which you say :
“Will you kindly give me your opinion on the following
question :
‘““May a savings or state bank. owning and operating in one
city or town, send their cashier to an adjoining town, renting
a room and taking supplies each day,— accepting deposits and
issuing drafts; said cashier returning to his home bank in the
evening and writing up the hooks for the day’s business?
““We have several cases in Towa at the present time, of this
character. Do you consider this side business, a branch?’’

In response thereto T have to say :

The manner in which yon say these banks are operating is, in my
judgment, carrying on a branch business. and as there is no pro-
vision in the laws of this state authorizing savings and state banks
to establish and carry on a branch business, or to conduet their
business in any other place than that designated in their articles
of incorporation, the practice is unanthorized and unlawful and
should be diseontinued.

Respectfully,
H. W. ByEggs,

Attorney-General of Iowa.
July 11, 1907.

Hon. B. F. CarroLL,
Auditor of State.

StatE BoARD OF DENTAL KXAMINERS—SPECIAL ExaMiNaTiON.—
Held that the state board may hold a special examination for
one applicant, said applicant paying the expenses thereof.

Sir: .1 beg to acknowledge receipt of your ecommunication of the
12th instant in which you say:

“‘The dental board wish to ask your opinion in the matter
of holding an examination for a University of Michigan stu-
dent, a resident of this state. Commencement in that school
was held at a later date than our June examination. Our next

|
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regular meeting will be in December. 11 ) COIN

practice in this state but does not wisl

his father has asked the privil f payir | nses of

special examination 'he finance of the oard ould 0
permit us to hold a special examination unless ther vere & 1ft
cient applicants to pay the exper neither would it be

advisable in our opinion
““We wish to ask you if it would be permissible to examine

that man and aceept the expense money from him.”

In response thereto I have to say

Upon a careful examination of the provisions of the law govern
ing the organization and duties of your board, I am of the opinion
that it would be permissible and proper for the board to hold a
gpecial meeting for the purpose of examining the applicant refs rred
to, and to accept from the applicant payment of the nece

pense of such examination. Sl
H. W. ByErs,
Attorney-General of Iowa.
July 15, 1907.
Dgr. E. D. BROWER,
LeMars, Iowa.

CORPORATIONS—CHANGE IN ARTIOCLES—RIGHT T0 SERVE AS ADMINI-
STRATOR, Execuror aAnNp TrustEe—TerM or Orrice—Held:
(1) A corporation may change its name or make any other

change in its artieles which is germane to the business as stated
in the original articles. (2) If a ehange in location is made,
the original artieles and amendments must be recorded in the
office of the recorder of deeds in the county to which such
change is made. (3) a. In the absence of statute, a corpora-
tion may not act as administrator, guardian or executor. b.
1f the n.rtialus so provide, a corporation may act as a trustee,
e. A corporation may also organize so as to act as 1-1'115100
in bankruptey. d. In order for a mrpuv-utilun to act in the
capacity of a surety and guaranty company, it must .|u' incor-
porated under chapter 4, title IX., of the code, ]‘1'.1:111\'(? to in-
surance companies. (4) A provision in the :n-h.(-los ]?l‘()\'ld-
ing for ten-year term of office is contrary to publie p()l.l(‘)'.
Sik: I have your communication of the 3d instant in whieh you
request my opinion upon the following questions:
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. Can a corporation by amendment change the nature, char-

ter and | ion of its business?

2. If the changes referred to in the first query are permissible,
particularly as to change in location, should the amendments to
articles be recorded in the county in which change is made, as

well as in the county where the company has been previously lo-
cated ?

3. Can this gas company by amendment assume to itself the
right to serve as administrator, executor. trustee, trustee in bank-
ruptey, and guarantee the fidelity of persons or seeure bonds? If
so, will the company be subject to examination and supervision by
the auditor of state?

4. Can a company legally provide for a ten year term of office
as in amendments Nos. 3 and 419

In reply to the first question there ean be no doubt but that the
legislature contemplated changes could be made by amendment in
articles of incorporation. Section 1615 of the code provides:

““Changes in any of the provisions of the articles may be
made at any annual meeting of the stoekholders. or special
meeting called for that purpose, and they shall be valid only
when recorded, approved and published as the original articles
are required to be. Such changes, however, need only be
signed and acknowledged by such officers of the corporation
as may be designated to perform such act by the stoekholders.’’
l, a corporation may change its name or make any other
change in its articles which is germane to the business, as stated
in the original articles, at least so far as the state is concerned.

Clark & Marshall Private Corporation, Vol 1, page 393; Vol. 2,
page 976.

Union Ag’l Ass’n vs. Neill, 31 Towa, 95.

In genera

Under certain circumstances the state may, however, object to
the change in the location of a corporation which is of a quasi pub-
lic nature, such as schools and hospitals. While a corporation may
make any change in the articles incident to the original business
which is not of a fundamental or radical nature, it may not under
the guise of amendment, substantially change the original purpose
for which such corporation is organized.

10 Cye., pages 233-234-j ;

In re Penn B. Co., 6 Pa. Dist., 530;

31 Towa, 95, Supra.

Snook vs. Ga. Imp. Co., 83 Ga., 61.
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Such legerdemain in order to avoid t} ncorporation fee as pro
vided by law, will not be sanctioned by this ,|,‘_‘v~‘.:w‘¢_
Second. If a change in loc 1 de I
together with the amendments, must d in the
the recorder of deeds in the eounty to which sueh change is made
Seetion 1615 of the code and section 1610 of the code s Ath-mwm.
Third. As to whether or not a corporation, in tl ;"M\u“.-w of
express statutory authority, may act as an executor or ;:-Iwmw‘Mr:x
tor, is a question as to which the authorities are in direct ww}lvllluvt
On the 6th day of September. 1905, my predecessor in office, Mr
Chas. W. Mullan, gave an official opinion to Mr. B. F. Carroll, ;111(!—
itor of state, in whiech he stated that there is no statute or ;vl'nlm-
ple of publie policy in this state which forl -‘.~>‘.‘<vgnv‘:\zu!1 acting
as trustee, receiver, executor or guardian, and he cited a number

of authorities to sustain this position

No diserimination is made between a corporation acting as \
trustee and as gnardian, executor or adminstrator . A number of
authorities cited by -Mr. Mullan and by the text writers in general
upon this subjeet, do not support the point at issue, for the reason
that in some of the cases there was an express statutory provision
authorizing the corporation to aet in that capacity, :un-] ll‘n- ques-
tion turned upon the constitutionality of the law; \\lhx]-‘ in some
of the other cases the only question involved was the right of a cor-
poration to act as a trustee. .

While I freely grant that there is authority to -“”P!”"'f the propo-
gition, and while I have high regard for the rv])l‘llinll‘ of my prede-
cessor Mr. Mullan, I am nevertheless impelled in this case to t?ko
an opposite view of the matter, In~liv\.'in:_ that the better reasoning
and the greater weight of the authority is to the vﬂ'»‘-vt. that a cor-
poration may not act as guardian, exeeutor or administrator, un-
less expressly authorized by statute so h)»ll” ;

There have been repeated attempts during the past few years to
get a bill through the legislature authorizing loan and fl:ll.i‘»t com-
panies to aet in the eapacity of guardian, executor or af‘lmmstmtor,
and each effort has been unsuccessful, This is conclusive as to the

sgriglative intent upon the subject.
lmﬂltl:m:l: 1"(1:)7 t.f {lw code provides that any number of pm‘son‘s
may become incorporated for the transaction of any lm\‘.ful b’l,xsp
n(&s‘s. To my mind it is doubtful whether the word “hnsn.le&i .ls
broad enough to include anything in the nature of a quasi publie
office, such as the duties of a guardian, exeeutor or administrator.
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Moreover, the work is of a personal character and an oath is re-

quired

As sustaining the proposition that in the absence of express stat-
ute, a corporation may not act as administrator, guardian or exe-
cutor, see the dietum of Deemer, Justice, in State vs. Higby Co.,
130 Towa, pages 69-72; Cook on Corporation, 5th Ed., Vol. 2, See.
679

The case of State vs. Higby Co., supra, definitely settles the law

in Towa that a corporation may, if the articles of incorporation so
provide, act as a trustee.

A corporation may also organize as to act as a trustee in bank-
ruptey

Collier on Bankruptey, 5th Ed., page 360;

Section 45, Bankruptey Act, 1898,

In order for a corporation to act in the capacity of a surety and
guaranty company, it must be incorporated under chapter 4, title
IX of the code and amendments thereto relative to insurance com-
panies.

Subdivision 2 of seetion 1709 of the eode provides that any com-
pany organized under this chapter or authorized to do business in
this state, may insure the fidelity of persons holding places of pri-
vate or public trust, or execute as surety any bond or other obliga-
tion required or permitted by law to be made, given or filed, exeept
bonds required in eriminal cases. None but stock companies shall
engage in fidelity and surety business.

If a corporation is organized under chapter 4, title 1X of the
code and amendments thereto, it follows that it would be subject
to examination and supervision by the auditor of state.

Fourth. While there is no statutory provision limiting the
length of time a corporation may by its articles fix the term of
its various officers, yet a provision in the atricles providing for
a ten year term of office, is, in my opinion, contrary to publie pol-
icy and ought not to be approved. Articles of incorporation and by-
laws in order to be valid must not be unreasonable or oppressive.

10 Cye., page 357; 24 N. J. L., 435.

Respectfully submitted,
H. W. ByEgs,
Attorney-General of Towa.
July 16, 1907,
Hon. W. C. HAYWARD,
Secretary of State.

e
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Boarp oF EbpucATIONAL ExaMiNErs—VALDITY OF DIPLOMA OF
GRADUATION FROM STATE INSTITUTIONS OF HIGHER LEARNING.—

Held: That a diploma of graduation from the regular and
collegiate courses in the State University, and from other in-
gtitutions of higher learning within the state whose curriculum
is the equivalent of that specified in section 2629 of the code

supplement, is sufficient to authorize the state board of edu-
cational examiners to issue state certificates to applicants
holding such diplomas

S8ir: Your communication of the 12th instant received in which
you ask for an opinion as to the construction to be placed upon the
following language from section 2, chapter 148, laws of the thirty-
gecond general assembly :

“Where such graduation shows the extent and quality of
scholarship that is required by section 2629 of the supplement
to the code.””

That is to say, is this language to be construed to require each of
the subjects named in section 2629 of the supplement to the code
to be indicated as having been pursued, or whether the diploma of
graduation alone shall not be construed as showing the extent and
quality of scholarship required by section 2629.

Section 2629 of the ecode supplement as amended by the thirty-
socond general assembly, provides among other things that the
board of educational examiners shall meet for the transaction of
business at such times and places as the president may direct, and
shall annually hold at least two public examinations of teachers,
to be conducted by a member or the seeretary of the hoard or by
guch qualified person or persons as the board may select.

It may issue state certificates and state diplomas to such teachers
as are found npon examination to possess a good moral character,
thorough scholarship and knowledge of didacties with successful
experience in teaching, or with such other training and qualifica-
tions as the board may require. The examination for certificates

and diplomas shall cover orthography, reading, writing, arithmetiec,
geography, English grammar, bookkeeping, physiology, history of
the United States, algebra, botany, natural philosophy, drawing,
civil government, constitution and laws of the state, and didaeties;
those for diplomas, in addition to the foregoing, geometry, trigo-
nometry, chemistry, zoology, geology, astronomy, political economy,
rhetorie, English literature, general history, and such other studies
as the board may require.
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Chapt 148 of the thirty-second general assembly provides
as follow
Section 1 hat the state educational board of examiners
may ept eraduation from the regular and collegiate courses
in the state university, state normal schools, and the state col-

lewe of agriculture and mechanic arts, and from other institu-

tions of higher learning in the state having regular and ecol-

oiate courses of equal rank, as evidence that a teacher
possesses the scholarship and professional fitness for a state
certificate

““Soction 2. That in all cases where such graduation shows
the extent and quality of scholarship that is required by sec-
tion twenty-six hundred and twenty-nine (2629) of the supple-
ment to the code. and when the teacher possesses a good moral
character and satisfies the board of being professionally quali-
fied. there shall be granted by the said board of examiners a
state certifieate valid for five years to teach any publie school
in the state.”

The act is entitled ‘““An act to empower the state educational
board of examiners to issue state certificates to graduates of high-
er institutions of learning’’, which indicates that it was the evi-
dent purpose of the legislature to obviate the necessity of appli-
cants for state certific:

es to take an examination in each and
every one of the branches specified in seetion 2629 of the code sup-
plement, provided such applicant is a graduate from the regular
and collegiate courses of the state university or other institution
of higher learning, assuming of course that the studies pursued in
the regular collegiate courses of such institutions were the equiv-
alent to that specified in section 2629 of the code supplement.

If sueh was the purpose of the legislature, and there could be
no other, it would be rendered nugatory if section 2 of chapter
148 was construed to mean that the diploma of graduation should
show a passing grade in the identical subjects specified in section
2629 of the supplement to the code. This is a necessary corollary
for the reason that it is a matter of common knowledge that
neither the state university nor any other institution of higher
learning, includes in its regular currieulum a number of the
minor subjeets specified in section 2629.

If further evidence be desired as to the legislative intent it is
found in the fact that prior to the passage of chapter 148 above
referred to, known as Senate File 207, the same legislature passed
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Senate File 98, chap 149 m
bl hiel des 1eation
board of uminers 1 1 nt certificates 1ed by
state departments of otl tat | re is
sued upon evidence of scholarshij nd experience equivalent to
that required for like certificat inder the laws of this state

It would be unreasonable to suppose that when the legislature

passed chapter 148 it the diseriminate against

our own state university and otl ons of higher learning,
by denying the right of the state board of educational examiners
to accept a |]\|||ulu:« of graduation from istitutions of higher
learning within this state, unless it showed that the eurrieulum of
guch institutions embraced all of the identical subjects specified in
gection 2629 of the supplement to the code, while at the same time

the board was authorized to accept certificates issued by state de

partments of other states where such certificates were issued upon
evidence of scholarship and experience the equivalent of that re-
quired in seetion 2629 of the supplement to the code. However,
there is nothing in the language used which would warrant such
a strained and narrow construction.

Section 1 of chapter 148 would authorize the state board of edu-
cational examiners in accepting a diploma of graduation from the
regular and collegiate courses in the state university and other
institutions of higher learning, as being evidence in itself of the
requisite qualifications, and the only limitation that is placed
upon section 1 by seetion 2 of the act, is that the state board of
educational examiners must be satisfied that the regular and col-
legiate courses in such institutions of higher learning are equal in
extent and quality of scholarship which is required by section
2629 of the code supplement.

The word ‘‘extent’’ is defined by Webster and the Century Die-
tionary to be the space or degree to which a thing is or may be
extended ; length; compass; size. The word ‘‘quality’’ is defined
to be the degree of excellence, grade or rank. Both words have
an abstract meaning and coupled together as used in section 2
chapter 148, mean nothing more nor less than the word ‘“‘equiva-
lent’’ and ought not to be tortured into meaning the same as the
word ‘‘identical.”’

I am of the opinion that the general purpose of the act, the
legislative intent as evidenced by the title of chapter 148 and the
provisions of chapter 149 heretofore referred to, and the correet
and literal interpretation of the language used in section 2 of




i chapter 148, all lead to the same conclusion, namely : that chapter 148 Third. Could the members of the commission include in their
| l wets of the thirty-second general assembly requires only a diploma expense accounts to be paid by the state, traveling and other ex
i of graduation from the regular and collegiate courses in the state

penses made in visiting counties of the state for the purpose of

(|
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I university, state normal sehools and the state college of agrieulture inspecting the records and informing themselves as to the methods
i and mechanie arts, or from other institutions of higher learning employed, as well as for the purpose of meeting with the officials
LY . ; - :
|"." i within the state, the curriculum to be the equivalent ; that is to of the counties in consultation?
(L say, equal in character and equally as comprehensive, but not For the sake of brevity T shall group the questions together
YL ! : < . g . onc ; ‘ g
Ik necessarily identical with that specified in section 2629 of the and reply generally.
iqt y code, i p vize the state boar ¥ o sidagd o b, P
i J supplement to Ihn. code, in order to .mth.n'nm the state ].mnd n‘f It is my opinion that the law contemplates the preparation of
\;.}' educational examiners to issue state certificates as therein speel- all hooks. vecords, vouchers, receipts, blanks. eto., ineluding the
1 i ¢ 3 m e 3 . "
flf fied to such applicants. : E . “Transfer Book’’ used in the office of the county auditor, togeth-
il Respectfully submitted, : E ;
i & = er with sueh legal forms as are necessarily in general use in the
ol H. W. BYERS, - : A g : :
|t ! : office of the elerk of the district court, provided said forms are to
:-“ Attorney-General of lowa. " BNG 2t : I
o l;:’ July 16, 1907. );- 1;.\111 in (;’\nnuln.n with such duties as are incumbent upon the
ot Hon. Joun F. Riaas, : 'I't\f(;ll)"‘l‘“"m'f e o : _
i Superintendent of Public Instruction. , ollows I\ 0 ‘“T”M',t 1at .I 1e forms prepared by the commis-
1 sion must be in conformity with the law, and such forms as the
. B D ( It is the duk statute now specifically preseribes.
H INTFORM SYSTE) S iTIES OF COMMISSION. is the duty SR ¢ e .
i ‘\”“f M SYSTEM : ',"”‘ lAT e OF 0 b Y Nothing herein stated, however, shall be construed to imply that
i of the commission appointed under chapter 24, acts of the b 7o e : N ¥ ;
W : the commission is empowered to prepare legal forms of a techni-
i 1F thirty-second general assembly, to prepare all books, blanks, 3 ‘
| X . ey < y : cal nature for the mere convenience of lawyers.
N ete.. ineluding the ‘‘transfer book’’ used in the office of county i g : ¢
i ' d - As to the item of expense, the act simply states that the neces-
| auditors and such legal forms as are In general use in the . A 3
1 2 . A gary traveling, hotel and other expenses of the commission, shall
office of the county clerk. Held, further, that the expense of : " ; ;
o e : . . 4 be paid by the state for a period of not to exceed thirty days. 1
the commission for a period of thirty davs which is necessary . i s v
i h " s . B K : take it that the proper construction to be placed on this statement
| in order to obtain the required information, must be paid by

" ) is that all expense for the period of thirty days, which is neces-
» state i 5 : ; : 3

" M.ml" S ; 5 y : gary in order to obtain the required information, whether it shall
Sm: Your communication of the 23d instant received in which

| K § Fioial e lati to the dufi £ be in visiting counties for the inspeeting of records or meeting
con ask for an official opinion relating to the duties of the com- " - » ;
Ton. ae% . ; ' Ang with the various county officials, must be paid by the state.

‘ mission appointed under chapter 24, acts of the thirty-second gen- Respectfully submitted
eral assembly, to provide a uniform system of books, blanks, ete., ’ '” W “'YERS
to .htt-suscd by county officers, and specifically upon the following July 25, 1907. Attorney-General of Towa.
P Hown, B. F. CarroLL,
Pirst. Ts it the intention of the law to include among the books ! 3 . :
o2y 3 \ Auditor of State.
to be prepared by the commission, the book known as the ¢ Transfer

Book’’ used in the office of the county auditor? \ CHiLp LABOR—EMPLOYMENT OF CHILDREN—WHEN PROHIBITED.—

Second. Does the law providing for a uniform system of books ! Held; (1) a: That the employment of children under fourteen

‘ and blanks contemplate the preparation and installation of books i

years of age is prohibited in any mine, manufacturing estab-
| and blanks pertaining simply to the accounts of the various offices I

lishment, factory, mill, shop, laundry, slaughter house or pack-

i named, or does it intend to include all books and blanks kept in ; ing house. b. In the operation of any freight or passenger
| the various oﬁﬁces,' especially the legal forms used in the office of _ elevator. e. In any store or mercantile establishment where
the clerk of the distriet court? more than eight persons are employed. (2) Children under
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fourteen years of age may work in husking sheds connected
with canning factories in which no machinery is operated.
Sik: 1 beg to acknowledge reeeipt of your communication of

recent date in which you say:

“There seems to be some difference of opinion regarding the
meaning of sections one and three of chapter 103 of the acts
of the thirty-first general assembly, therefore, we respectfully
request an opinion on the following questions for the infor-
mation and guidance of this bureau;

““In section 1 do the words ‘where more than eight persons
are employed’ apply only to stores and mercantile establish-
ments or do they apply to all branches of industry mentioned
in that section?

““Can children under fourteen years of age be lawfully
employed in canning factories or in husking sheds connected
with same?

“Does the exemption specified in section 3 apply to hours
of labor, or does it exempt the canning industry from all the
provisions of this act?”’

In response thereto 1 have to say:

First. That section 1 of the act referred to prohibits the em-
ployment of any person under fourteen years of age;

(a) In any mine, manufacturing establishment, factory, mill,
shop, laundry, slaughter house, or packing house.

(b) In the operation of any freight or passenger elevator.

(e) In any store or mercantile establishment where more than
eight persons are employed.

The limitations as to the number of persons apply only to stores
and mercantile establishments.

Second. Reading sections one and three together, as they must
be in order to arrive at the correct interpretation of their pro-
visions, I am of the opinion that children under fourteen years of
age may be lawfully employed in husking sheds and other places
connected with canning factories in which no machinery is oper-
ated.

Third. The exemption specified in section 3 does not, in my
judgment, exempt the cauning industry from all the provisions
of the chapter referred to, but simply permits the employment of
children under fourteen years of age in husking sheds and other
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places connected with canning factories, but

ery is operated

August 7. 1907 Litori
Hon, E

wWARD D). BRIGHAM,

Labor Commassioner.

Sranparp Fike Insurance Poucy.—Held 1) That if a stand
ard fire insurance policy is issued without filling in the blank
space following the $ sign, no agreement is contained in the

p(llil'}' covering additional insurance, and leaving such space

blank should be construed as a refusal to permit the taking of

additional insurance 2 An unlimited amount of addition
al insurance may be authorized by writing in the blank fol
lowing the $ sign the word ‘‘other’’ or the words ‘‘an un
limited amount of’’. (3) Additional insurance may be pro
hibited by writing in the words ‘“‘no’” or “‘no other”. (4)
Companies may waive the provision in the policy limiting the
taking of additional insurance to authorized companies, and
consent to the taking of insurance in unauthorized companies
(5) The whole clause cannot be waived and another sub-
stituted. (6) a-If the parties agree that additional insurance
may be obtained in unauthorized companies this agreement
must be in the form of a rider attached to the policy. b-The
! blank following the $ sign in the poliey ean only be used to
fill in the amount of additional insurance in unauthorized
companies that the parties have agreed upon or to indicate
that no additional insurance is to be obtained.

i Qr: 1 beg to acknowledge receipt of your communication of
‘ recent date in which you say:

“‘Qubdivision 1 of section 2, chapter 76, acts of the thirty-
second general assembly, the same being one of the provisions
of the standard fire insurance policy, reads as follows:

¢ (Tt is hereby agreed that the insured may obtain $———
additional insurance in companies authorized to do business in
the state of Towa.’

“Will you please favor me with your official opinion on the

following points: :
«1gt. If a company issues a policy without placing any

amount in the blank space following the $ sign, shonld such
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act be construed as a refusal to permit the taking of other

additional insurance, or as permitting the taking of an
mlimited amount of other insurance?

2d. If it is held that such an aet as is designated in
question No. 1 should be construed as deeclining to permit the
taking of other or additional insurance, (a) In what manner,
if at all, can companies permit the taking of an indefinite
or unlimited amount of additional insurance? (b) Could the
word ‘other’ be written in the blank space following the $
sign, and would that be held as permitting the taking an indefi-
nite or unlimited amount of other insurance?

““3d. If it is held that such an act as is designated in ques-
tion No. 1, viz, leaving the space following the $ sign blank,
should be constrned as permitting an unlimited amount of
additional insurance to be taken, what should be placed in
the blank space following the $ sign where it is not intended
that any additional insurance shall be taken?

““4th. (a) Would it be permissible to write the word or
words ‘‘no’” or ““no other'’ in the blank space following the $
sign? (b) If permissible to insert the words ‘‘no’’ or ‘“‘no
other’ what would be the effect as to unauthorized insur-
ance? As the clause would then provide that no other insur-
anee could be taken in authorized companies, would it also
mean that no other insurance could be taken in either author-
ized or unauthorized companies?

“5th. Can companies waive the provision of the clause
limiting the taking of additional insurance to ‘companies
authorized to do business in the state of Towa’, so as to permit
the taking of insurance in unauthorized as well as authorized
companies ? ;

““6th. If question No. 5 is answered in the affirmative, in what
manner should the waiver be made?

““Tth. Can companies waive the entire provisions of the
clause quoted in the introduetion to this request and substi-
tute the following or a similar clause ‘other insurance per-
mitted’? ¢

“8th. Can companies fill in an amount in the space fol-
lowing the $ sign and then insert a clause ‘other insurance
permitted’, and if so, could other insurance in unauthorized
companies be taken, or only insurance in authorized com-
panies?
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““9th. Can companies leave th pace following the $
blank and insert a elau other msur permitted’ and, if
50, could oth NSUrance 1 thor d compar be tal
or only insurance in autho d compar
In response thereto I submit the following
First. The blank space follo the $ s in subdivision 1
of section 2, chapter 76, acts of the thirty-second general assembly

ig to be filled by the parties making the contract of insurance with

their agreement, whatever it may be, as to additional insurance; if,
therefore, a policy is issued without filling in the blank space, fol-
lowing the $ sign, no agreement is contained in the poliey covering
additional insurance, and leaving such space blank should be
construed as a refusal to permit the taking of other or additional

insurance.

Second. The company can authorize the taking of an indefinite
or unlimited amount of additional insurance by simply writing in
the blank following the $ sign the word ‘‘other’’, or the words
“‘an unlimited amount of "’

Third. If it is the intention of the parties to the insurance
contract to prohibit the taking of any additional insurance, then
the blank should be filled by writing in the word or words ‘‘no”’
or ‘‘no other”’.

Fourth. Companies may waive the provision of the clause re-
ferred to limiting the taking of additional insurance to ‘‘companies
authorized to do business in the state of Iowa’’, and consent to the
taking of insurance in unauthorized as well as anthorized com-
panies. This waiver may be accomplished by attaching to the
policy a rider containing the agreement of waiver, and T would
suggest the following form: ‘‘At the request of the insured the
clause in this policy limiting additional insurance to eompanies
authorized to do business in the state of Towa is hereby waived.”’

Fifth. The entire provisions of the clause referred to cannot be
waived by the insurance company and another or different one
substituted. If in order to fully state the contract of the parties
with reference to additional insurance it be necessary to add to or
take from the clause referred to, it must be done by rider.

Sizth. The blank following the $ sign in the policy ean only
be used to fill in the amount of additional insurance in authorized
companies that the parties have agreed upon, or to indicate by ap-
propriate words that no additional insurance is to be obtained by
the insured. If, as stated above, the parties agree that additional
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insurance may be obtained in unauthorized companies this agree-
ment must be in the form of a rider attached to the poliey
Respeetfully,
H. W. ByEggs,
Attorney-General of Iowa.
August 9, 1907
[Ton, B. F. CARrrOLL,
Auditor of State

Fers CoLLECTED BY STATE BoARD oF DENTAL EXAMINERS—SHOULD

BE COVERED INTO THE GENERAL REVENUE OF THE STATE AT THER
jacH Periop.—It is held that the fees collected by
the state dental board during the year are subject only to ‘\

CLOSE oF

penses and bills contracted during that year, and that any sum
of money remaining unexpended at the close of each iwrim!
should be covered into the general revenue of the state.

Sik: I have your communication of the 11th instant in which
you refer to seetion 2600-h of the code supplement, and chapter 7
acts of the thirtieth general assembly, which in so far as they are
material to your inquiry provide as follows: -

“Seetion 1. That all boards, commissions, departments,
and officers of state, elective or appointive, shall turn into the
state treasury on or before the 15th day of each month all fees,
commissions, or moneys collected or received during the pre-
ceding calendar month, with an itemized statement of sources
from which received.

Qoo O R ® B 0w ®

““See. 3. That the executive council shall examine all state-
ments referred to in section two (2) (expenses and per diem
of boards and commissions) of this act that shall have been
filed with the seeretary of the council, and for all items of per
diem and expenses approved and amounts allowed by a major-
ity of said counecil the auditor of state shall draw warrants
payable by the treasurer of state out of such funds as are now
or may hereafter be provided by law. The treasurer of state
and auditor of state shall each keep an account of the moneys
paid in under the provisions of this act and where the l:l.\\'
now provides, or may hereafter provide, that the amounts
allowed for per diem and expenses shall be limited to or paid
from fees collected, the aunditor’s

warrant shall be drawn
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against the funds realized from such fees and shall not ex
ceed the amount thereof.”’

Section 4 repeals all aets in confliet with this act.

Chapter 7 above referred to went into effect July 4, 1904, and
you ask for an opinion as to whether or not the board of dental
examiners under section 2600-h of the code supplement as modified
by chapter 7, has the right to draw upon the funds collected in
one year to pay bills which were contracted during a subsequent
year, or in other words, should the unexpended fees for any period
be allowed to acecumulate and remain to the eredit of the board to
be used by the board at any time in the future, or should the
amount remaining unexpended at the close of each period be
covered into the general revenue of the state.

The question is not free from difficulties, but as I view the mat-
ter under section 2600-h of the code supplement, the board audited
its own bills and at the end of each annual period which closed,
according to said section, on the first day of May of each year any
sum of money remaining after the payment of the compensation
and expenses of the members of the board, and the salary of the
secretary and treasurer, was paid by the treasurer of said board to
the state treasurer and covered into the general revenue of the
state, and that chapter 7
hold all boards and commissions to a more striet accountability of
the funds collected by them by providing that such boards and
commissions should turn into the state treasury on or before the
fifteenth day of each month all fees, commissions, or moneys col-
lected or received during the preceding calender month, and that
the bills of all boards and commissions should be audited by the

above referred to was passed in order to

executive couneil.

Tt is clear that it was the intention of the legislature in passing
chapter 7 to decrease and not increase the latitude of the various
boards, commissions, and departments of state in the collection and
distribution of the fees coming into their several departments, and
while the time of paying the money into the state treasury, and
the method of auditing the bills are changed, there was no inten-
tion to repeal that part of 2600-h of the code supplement which
provided that the amount of money remaining after the payment
of expenses as therein stated should be covered into the general
revenue of the state on or before the first day of May of each year.
Only such parts of section 2600-h of the eode supplement are re-
pealed by chapter 7, acts of the thirtieth general assembly as are

ry confliet with the provisions of that chapter.

in necess




REPORT OF ATTORNEY-GENERAL

lusion is, therefore, that the fees collected by the dental

the year are subject only to expenses involved and
cted during that year

Respectfully,
H. W. BvyErs,
Attorney-General of Towa

9, 1907

MoRrRrROW,

State

INDEBTEDNESS T0 MUNICIPAL CORPORATIONS—WHAT CONSTITUTES
Money raised by a city in anticipation of taxes as provided for
in section 912 of the code which were payable only from a
school fund, and in which it was provided that the amount
so raised should not create a liability against the municipality
nor the general revenues thereof is not to be included in the
indebtedness of the eity
Sir: T have before me certain papers and communications re
ferring to the lebtedness of the city of Burlington, Towa, to-
gether with your letter requesting my opinion as to what obliga
tions shall constitute an indebtedness of political or municipal cor-
porations, as the term is used in the constitution of Towa
Section 3 of article XTI of the constitution provides as follows:
‘“No county, or other political or municipal corporation
shall be allowed to become indebted in any manner, or for any
purpose, to an amount in the aggregate, exceeding five per
centum on the value of the taxable property within such
county or corporation—to be ascertained by the last state and
ecounty tax lists, previous to the ineurring of such indebted

ness."’

In the determination of this question it is well to keep in mind
that the word ‘‘indebtedness’’ as used in the constitution has re-
ceived judicial interpretation, and is not to be construed in its
most comprehensive sense.

As said by our supreme court in Swanson vs. The City of Ot-
tumwa, 118 Towa, 161-189, ‘““Were we to give the word the broad
significance that some of the authorities would justify, we should
destroy the corporate life and efficiency of every municipality
which reaches the allowed limit of indebtedness.”’

And from this case and the other decisions of our supreme court,
I think the following rule or prineiple is to be deduced:
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That whenever a municipalit
treasury to meet its indebted
cess of the five per cent lir
al prohibition ; and that
yet current expenses
levied would not constit
is to be raised by special a
property or districts, or where the sax ) aised by special
taxes authorized by statute, and rding to rovisions there
of the bonds or certificates sc an ) of the special taxes
are payable only out of certain and specific funds therein desig
nated, and no general liability I ierainst the munieipality
or its regular and gene 3, then and in that event the
money raised, or to be raised
that the word is used in the constit

the bonds, certificates or contracts of the municip:

pursuance of such statute are in conformity with its provisions

Applying the above principles to the instant case it follows that
the money raised by the eity of Burlington in anticipation of taxes
as provided for in section 912 of the code, which were payable
only from a special fund, and in which it was provided that the
amount so raised should not ecreate a liability against the mumei-
pality nor the general revenues thereof is not to be included in the
indebtedness of the city. Hence the city in raising such revenue
did not exceed its authority or violate the constitutional provisions
above referred to.

Respectfully,
H. W. Byess,
Attorney-General of Iowa
August 16, 1907.
Hon. B. F. CarroLL,
Awuditor of State

Vestep RigETS—ExXCHANGE OF TRANSPORTATION FOR SERVICES
Rexperep.—Held ; That contracts entered into in good faith
prior to the passage of chapter 112, acts of the thirty-second
general assembly, would not be invalidated by reason of said
act, and the issnance of passes pursuant to the terms of said
contract would not subject the parties to said contract to the
penalty preseribed therein.

Sm: 1 have before me your communication of the 13th ul-
elephone Company and

T

timo, with contracts between the Hawkeye
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Company, the Chicago, Mil
‘ompany, and the Chicago, Roek Isl
mpany, all covering the exchange of
service, and requesting my opinion
issued under said contracts
» I have to say, that a decision of the question
at least to some extent, the validity of the
and the 1 ts and obligations of the parties
between themselves, questions which 1 do not feel
ipon at this time
however, that prior to the passage of chapter 112,
thirty-second general assembly, the provision in the
contra covering telephone service could have been enforeced
against the Hawkeye Telephone Company, then in my opinion, the
issuance now of passes as provided in the contracts, and the use of
the same by the persons to whom they were to be issued would not
subject any of the parties to the penalty provided for in seetion 4
of said chapter 112; in other words. if the contract n question
were legal and enforcible as between the parties prior to the pass-
age of the so called anti-pass act, and neither party has since ab
rogated them, then passes issued since January 1st, and since the
passage of the act above referred to would, in my judgment, be
legal.
Respeetfully
H. W. Byers,
Attorney-General of Iowa
September 12, 1907.
Hon. ArBertT B. CuMMmINS,
Governor of ITowa.

Stare REGISTRAR—VITAL STATISTIOS —COMPENSATION ALLOWED.
The secretary of the state board of health is made state regis-
trar of vital statistics. Held; (1) That the state registrar is
Jjustified in charging a fee of ten cents for each one hundred
words for certified copies of records. (2) That no such fee
could be lawfully retained by the state registrar as compensa
tion, but should be turned into the state treasury.

Sie:  Referring to your communication of the 13th ultimo, en-
closing letter of the secretary of the board of health, and re
questing my opinion as to whether or not a fee for certified copies
of the records in the office of the state registrar could properly be
charged and received by the state registrar, and the fee retained

tistics
dred dollars for
vhich exper

tat registrar 1n

The thirty-secor

twenty-five

that it was the int

f the state board of h
without other comper
secretary of the state
Section 1291 of the e

making out a transeript of a

de provides ¢ 2 ot things, that for
ords under his
control for the use of an officer
may charge and rec cents
Under these several provisior

First, That the state registra:

a fee for certified copies of the records

arging
of ten cents for each one
hundred words.

Second. None of such fees could be lawfully
but should be turned in to the

retained by the

state registrar as compensation
state treasurer.

I return vou herewith Dr, Thomas’ letter .
. Respeetfully,

H. W. Byegs,
{ttorney-General of Towa
September 13, 1907.
Hox, Aueerr B. CUMMINE,
Governor of Iowa

InsurancE CompaniEs—REsgrve Funn.—IHeld hat seetion 9,

chapter 80, acts of the thirty-second general assembly, con-
templates the collection and maintenance of a re-insurance

reserve by state mutual fire insurance associations on all such

association’s business including tornado insurance.
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before me your recent favor in which you ask my
whether or not section 9, chapter 80, acts of the
reneral assembly, providing for the collection and
f re-insurance reserve by state mutual fire insur-
contemplates the colleetion and maintenance of
all the association’s business; including tornado
+ simply a reserve on the association’s fire insurance
the association, under the law and its articles of incor-
having the right to assume both fire and tornado risks.
In response I have to say, that after a careful examination of
tion and chapter referred to, and with such information as
1iave been able to get with reference to the intention of the
legislature in the.enactment of the aet in question, I am of the
opinion that the law contemplates the collection and maintenance
of a reinsurance reserve by state mutual fire insurance associa-
tions on all such association’s business, ineluding tornado business.
Respectfully,
H. W. BvyErs,
Attorney-General of Iowa
September 13, 1907.
Ho~. B. F. CarroLr,
Auditor of State.

Ramway Companies—Hours oF SERVICE oF EMPLOYEES.—When
the schedule of a run from Des Moines to Sioux City is less
than sixteen hours, the train erew may complete the run even
though the trip requires over sixteen hours, provided the de-
lay is due to. unavoidable and unforeseen causes. The good
faith, safety of the public and the eondition and health of em-
ployes to be considered.

Dear Sik: T beg to acknowledge receipt of your letter of the
15th inst., asking for an opinion as to the proper construetion of
chapter 103, acts of the thirty-second general assembly, when ap-
plied to the situation stated in your letter.

Replying T have to say, that in the case you refer to, if the run
from Des Moines to Sioux City begins and ends in Des Moines,
and the schedule time of the trip is as you say, a trifle less than
sixteen hours, then I would say;

First. That the fact that the train is delayed, waiting for con-
nections at connecting points, or is unavoidably delayed for any
other reason, would not prevent the erew from completing their
trip as scheduled.

a violatior
tated in your letter
act

The very nature of

gseems to me, make it nee
construetion, a cons
legislature in its
lature, in the passag

railroad employes, nor to depri

proper opportunity to inerease their incon

the time that their physical condition
eral public would justify; nor was it the
ture to make it unnecessarily inconvenient anc
railroad ecompany to operate its trains. In faet, its intention was
to conserve the interests of all concerned in the business of rail
roading, and if the superintendents, train-masters, train-dis
patchers, yard-masters, and other officials of the railroads in this
state, whose duty it is to manage and operate trains, will exercise
their good judgment in each particular case, keeping in mind al-
ways that two things are involved in their decision—the safety of
the traveling public and the health, econvenience and comfort of the
men doing the work—the penalty clause in this act will never need
to be enforced

You will understand, of course, that this is an official opin
ion, but simply my personal views given out of courtesy to you and
the employes of your road

Very truly yours
H. W. BYERs,
Lttorney-General of lowa

October 17, 1907.

Jas. C. Davis,
Des Moines, Towa

Boarp oF Epucarionar ExamiNers—Tt is diseretionary with the
board whether they accept the manuseript of a eounty super-
9
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intendent who writes the examination while giving it, he hav-
had possession of the questions.
In compliance with your request for an opinion upon the
question

mandatory upon the educational board of examiners
cept the manuseript of ‘a candidate for teacher’s certifi-

ften in an examination in which such candidate, or

issistants appointed by him, conduets the examination, and
previous to which said candidate as county superintendent
has received and had in his posession the questions used in
said examination, and who had charge of the answer papers
after it; it further being his duty to grade or have graded the
answer papers in_one subject (didactics)?”’

I submit the following:

The law governing the examination and certification of teacher’s
is embodied in chapter 122, acts of the thirty-first general assembly

Section 2 of said chapter provides:

A county superintendent, who may be of either sex, shall
be the holder of a first grade certificate as provided for in this
act, or of a state certificate or a life diploma, and shall, during
his term, be ineligible to the office of sehool director or member
of the board of supervisors, If for any cause he is unable to
attend to his official duties he may appoint a deputy who may
act in his stead, except in visiting schools and trying ap-
peals.”’

From a reading of the section above quoted it is clearly apparent
that such a situation as your question suggests was not contemplated
by the legislature, and were the provisions of said section complied
with, no such question could possibly arise.

Section 3 provides:

““On the last Friday and Wednesday and Thursday preced-
ing in the months of January, June, July and October, the
county superintendent shall meet and with such assistants as
may be necessary, examine all applicants for a teacher’s certi-
fieate. ®* * * The questions used in such examinations
shall be furnished by the educational hoard of examiners, who
shall eanse the same to be printed and the examinations shall
be condueted strietly under the rules preseribed by the board.””

Seetion 13 provides:

““As soon as the examination is completed the county super-
intendent shall forward to the superintendent of publie in-

uper
papers sh

mined I'h

he same shall be ¢

hoard, and shall

of the eounty in

There is, however, an impor td volvir pon the eounty
perintendent before the examinati ’ s above provided
This duty is set out in section J

lows :

Before admitting anyone t :xamination, the county
superintendent must be satisfied that the person seeking a
certificate is of good moral character, of which fact he may

quire proof, and is in all respects other than in scholarship

possessed of the necessary qualifications as an instruetor

I infer from your question that it is the practice and rule of the
edueational board of examiners to forward the questions to be
used in the examination to the county superintendent prior to the
time of the giving of the examination

In view of the provisions above quoted, to our mind, the duties
of a county superintendent in relation to the examination of appli
cants for a teacher’s certificate, taking into consideration the faet
that the county superintendent may appoint an assistant or as-
sistants to aid in the conducting of the examination, are incompat-
ible with his also being an applicant and writing at such examina-
tion. It is therefore my opinion that it is not mandatory upon the
educational board of examiners to accept the manuseripts of a
candidate for a teacher’s certificate written under the conditions
stated in your letter.

Respeetfully submitted,
Craarues W, Lyon,
Lssistant Attorney-General.
October 19, 1907.
Hon. Joan F. Riaas,
Superintendent of Public Instruction,
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AND  Dismissan or.—Held; (1

lawfully agree with the miners to
examiners, limiting them to properly

the employ of the operator. (2) That where
are certified for the same mine and only
employer may seleet one and rejeet the

ore me your communication of recent date in

for an official opinion regarding the law of shot

ash
ind which you ask:

be operator comply with the law by agreeing with
them hire the shot examiners?
s0, can the miners employ a man as shot examiner
at is not in the employ of the operator?

Ihard. Can the employer discharge a shot examiner—that is
where there are two for the same mine and only one needed? Can
he discharge the one and employ the other

In response thereto I submit the following :

Section 2495-b of the supplement to the code, in so far as it

affects the questions covered in your inquiry, provides as follows:

““In all mines, where the coal is blasted from the solid, com
petent persons shall be employed to examine all shots, before
they are charged * Before entering upon the dis-
charge of their duties, said examiners shall give proof of their
competeney to the state mine inspector of the distriet in which
the mine where they are employed is located, and said in-
spector shall certify to the operator of each mine the persons
who have given proof of their competency to aet in the capac-
ity of shot examiners. The state mine inspector to have the
power to refuse to give permission to any person to act as shot
examiner who, in his judgment, is not sufficiently competent;

he may revoke the permission granted, should it appear
that a shot examiner is negligent or careless in the perform-
ance of his work.”’

Under the foregoing provisions it is the duty of the operator to
employ as shot examiners such persons only whose competency has
been certified to by the inspector of the distriet in which the mine
is located. There is, however, nothing in the section that would
prohibit the operator from agreeing with the miners to let them
select or hire the shot examiners, but the responsibility for the
manner in which the examiner performed his duty would rest with
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to let them hir
properly certified person
Second lhat under
limited in the employment
employ of the operator
T'hird. That where two
same mine, and only one is needec

ind reject the other

Lttorney-General of lowa
October 24, 1907.
Hon, Ruys T. Ruys,
State Mine Inspector,
Ottumwa, Iowa

Live INSURANOE CoMPANIES—INVESTMENTS—MEANING OF WORD
STATE"’ AND THE TERM ‘‘Gross Tax Cerrivicats.’’—Held;
(1) That the word ‘‘State’’ as used in subdivision 4 of see-
tion 1806 of the code, and subdivision 3 of section 1, chapter
17, acts of the thirty-fir eneral assembly, should be construed
as ineluding a territory. (2) That the instrument called ‘‘gross
tax certificate’’ is not such an evidence of municipal indebt-
edness as to bring it within the class of investments in which
a life ingurance company may put its funds.
Sik: 1 have before me your communication of the 1st instant
in which you say :
‘The executive couneil would like your opinion upon two
questions arising upon the enclosed papers.
“First. Is the word ‘state’ in section 1806, subdivision 4,
to be construed as including a territory?
““Second. Is the instrument ecalled ‘gross tax certificate’ an
evidenee of municipal indebtedness, so as to bring it within
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n which a life insurance company)

submit the following:
n 48 of the code is as follows

when applied to the different parts of

ate neludes the Distriet of Columbia and the

and the words ‘United States’ may include the said
nd territories.”’

Suhbdivision 3 of chapter 77, aets of the thirty-first general assem-
bly, amending section 1806 of the supplement to the code, provides
as follows:

Bonds or other evidences of indebtedness of any county,
city, town or school distriet within the state or any other state,
drainage distriet bonds of this state, improvement certificates
ssued by any municipal corporation of this state such certifi-
cates being a first lien upon real estate within the corporate
limits of the municipality issning the same, where such bonds
or other evidenees of indebtedness are used by authority of

and according to law and bearing interest, and are approved

by the executive council.”

It will be noticed that the legislature in enacting the above
subdivision recognized a distinetion between evidences of indebt-
edness of a county, city, town or school district, and improvement
certificates issued by munieipal corporations, and the investment of
funds by insurance companies or associations in improvement
certificates is limited to those issued by municipal corporations of
this state, and such ag are a first lien upon real estate within the
corporate limits of the munieipality.

The language used by the legislature in this subdivision indi-

cates quite clearly to me that the ‘‘other evidences of indebted-
ness’’ referred to in the first line of said subdivision is limited to
indebtedness of the eounty, city, town, or school distriet resting
upon all of the property of the county, city, town, or school dis-
triet; in other words, an indebtedness for which the credit of the
municipality is pledged for its payment as distinguished from the
indebtedness resting upon the property of a district, and for the

payment of which the property only of the distriet is liable.

I conclude therefore :

First. That the word “‘state’’ as used in subdivision 4, of see-
tion 1806 of the code, and subdivision 3 of section 1 of chapter

Oectober 25, 1907
Hon, A. B. CoMMiN

Governor of Towa

ACADEMY OF SCIENCE A UTHORIT 10V R 7O REVISE REPORT
The governor has power to revise the report of the academy
of sciences.

Sir I have before me your communication of the 25th in-
stant referring to section 124 of the e and requesting an opin
ion as to whether or not the report o e academy of sciences is
covered by this section, and subject to your revision in the way
of determining what shall, and what shall not be printed

In response thereto T have to say, a carveful examination of the
statute convinces me that you have the same power to revise the
report of the academy of sciences that you have with reference to
the reports of the several state departments.

Respectfully,
H. W. BYERs,

Oetober 30, 1907 {ttorney-General of Towa
Hon. Auserr B. CuMMINS,

Governor of Towa

Stare Boarp or MEepioar, ExamiNers—Frrs Derositep MAy Be
Reruryep WHEN.—It is held, that a practitioner in Illinois
who makes application for admission to practice medicine in
lowa under reciprocity with the state of Illinois files his ap-
plication and fee of $50.00, that said fee may be returned to
said applicant provided that no certificate has vet been grant-
ed, and the fee has not been covered into the state treasury,
even though the board of medical examiners have passed upon




medicine under

f Illinois, fi 1is application and

$50.00 (fifty doll: At the first 1 the board

of medie: xaminers passes upon the application and in

struects the seeretary to issue a certificate to the said applicant
The fee of $50.00 then becomes the property of the state of
Towa, but has not yet been turned over to the treasurer of
state

“The enclosed letter from Dr. Louis H. Freedman requests
the return of his fee, stating that having decided to make
other arranements he no longer requires the Towa certificate
This letter was not received until two days after the bhoard
had passed favorably upon his application. Will you kindly
inform me if under the circumstances cited in Dr. Freedman’s
letter. T would be justified in withholding the certificate and re

turning the fee of the applicant.”’
In response thereto I have to say, that under the circumstances
stated in your letter, it would be legal and proper for you to re-
turn the fifty dollar ($50.00) fee to Dr. Freedman.

Respectfully,
H. W. BYERS,

November 9, 1907 \ttorney-General of Towa

Dr. Louis A. THOMAS,
Secretary State Board of Health

StaTeE BoArp oF MEepican, EXAMINERS—AUTHORITY TO ADMIT STU-
DENTS T0 ExamiNaTion.—It was held that under the facts
set forth in the opinion, two students of Drake University were
entitled to take the examination before the state board of
medical examiners.

Sik: I beg to acknowledge receipt of your communication of
the 1st instant, in which you say:
“Two students were admitted to the junior elass of the
medical department of Drake University, one of whom was a
gradunate veterinarian, and the other a graduate in osteopathy

Upon these qualifications the faeulty of Drake University
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examined them as to their proficiency in the various br

taught in the said univ luring the fr an and sopho
more years h applicants passed a creditable examination
At that time the state board of medical examiners required
that all applicants for examination should show four years of

actual medical study pursued in a medieal college of recognized

standing with the board; two years later upon their gradua-
tion from Drake University these students applied for exami-
nation before this board, but as their applications showed only
two years of actual medical study in a college as preseribed
by the state board of medical examiners, they were admitted
to examination upon the understanding that if the board should
decide that the faculty of Drake University had acted con-
trary to the requirements of the board. they would not be en
titled to receive a rating
For your further information I

child, dean of the medical department of Drake University,
stated that both students were admitted to the college in good
faith; that he had consulted with the secretary of the board
oncerning the matter and had been given to understand that
if the two stndents passed a satisfactory examination in the
branches taught during the first two years of the eourse, there
would be no objecetion to the college allowirig them the two
years eredit for work done and graduating them in the regular
order.

““The board instructed me to lay these faets before you and
request your opinion as to the authority of the board to admit

the two students in question, to examination.’

In response thereto I have to say, that I have examined the pro-
visions of the statute applicable to the inquiry here made, and,
upon the facts stated in your letter, T am of the opinion that the
board has ample authority to admit these two students to examina-
tion. Tt seems to me a refusal to admit them under the cireum-
stances stated above, would be a gross injustice

Respectfully,
H. W. ByErs,
Attorney-General of Iowa.
November 9, 1907.
Dr. Louts A. THOMAS,
Necretary State Board of Health,
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charge a reasonable
te certificates to phys

ounted for and turned into the

weknowledge receipt of your November 1st, in

which you sz

“Will vou kindly inform me as to whether this board would
have authority a reasonable fee for the issuance of
a duplicate certificate to physicians and osteopaths. As far
as T am informed, the law seems to be silent on this point,
and in conversation with Mr. Cosson a short time ago he in
formed me that he was of the opinion that the board would
have the legal right to charge a reasonable fee

¢ As this is a matter of considerable importance and ques
tions may occasionally arise, I should be oblig 1 if you will

kindly furnish me a written opinion governing this point

In response thereto I have to say that it would he entirely
legal and proper for you to charge a re asonable fee for the issu
ance of duplicate certificates to physicians and osteopaths, such
fee to be accounted for and turned into the state treasury the
same as other fees are required to be
Respectfully,
H. W. Byers,
November 9, 1907. Attorney-General of Towa.
Dr. Louis A. THOMAS,
Secretary of State Board of Health.

DESTRUCTION OF DISEASED CATTLE—AUTHORITY OF EXECUTIVE
Couxcin 10 MAkE Payment THEREFOR—When cattle had
been bitten by a dog affected with hydrophobia and killed by
the owner upon the advice of a local veterinary surgeon, the
state veterinarian or his deputy not being present and giving
no directions that the same be killed, the exeeutive council
has no jurisdietion or authority to authorize payment therefor.

Smgs: I am in receipt of a communication from Mr. A. H.

Davison requesting an opinion as to the authority of the executive

council to make payment to Mr, John Broderick, a farmer re-

siding in Dubuque county, Towa, for four head of cattle killed up-
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on the advice of a I terinary surgeon because

been bitten by a dog affected with hydrophobia

Mr. Davison in his request for an opinion enclosed a lett
Mr. John A. Cunnin i hich : that previous
the killing of said tle, the state deputy veterinary surgeon was
notified over the long 1 te wne as to the condition of
said cattle, but that said deputy failed to appear until after the
cattle had been killed ; and therefore, neither the state veterinari-
an nor his deputy had anything whatever to do with the killing
of said cattle or ordering the same to be killed
The authority of the exeeutive couneil in this matter is wholly
statutory and is found in section 2534 of the code as amended,
which provides as follows
the opinion of the e veterinary surgeon
demands the destruection of any stock, the
same may be destroyed upon the written order of such sur
geon, with the consent of the owner, or upon approval of the
governor, and by virtue of such order such surgeon, his deputy
or assistant. or any peace officer, may destroy such diseased
stock, and the owner thereof shall be entitled to receive its
actual value in its condition when condemmed, to be ascer-
tained and fixed by the state veterinary surgeon and the near-
est justice of the peace, who, if unable to agree, shall eall upon
the nearest or other justice of the peace upon-whom they agree
as umpire; and their judgment shall be final when the value
of the stock, if not diseased, would not exceed twenty-five dol-
lars; but in all other cases, either party shall have the right of
appeal to the distriet court, but such appeal shall not delay
the destruction of the diseased animals. The veterinary sur-
geon shall at once file with the executive council his written
report thereof, who shall, if found correct, indorse their find-
ing thereon, whereupon the auditor of state shall issue his
warrant therefor upon the treasurer of state, who shall pay
the same out of any moneys at his disposal under the provi-
sions of this aet, but no ecompensation shall be allowed for
stock destroyed while in transit through or across the state,
and the word ‘stock’ as herein used, shall be held to mean

cattle. horses, mules and asses.”
These provisions are not merely direetory but mandatory and

must be complied with in order to give the counecil jurisdietion.
It is elear from the facts stated in Mr. Cunningham’s letter that
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nee with the provisions of

» my opir

authority

CuArLES W. LyON,

ney-General of Towa.

uTive CouNciL oF THE STATE oF Iowa

CERTIFICA CoUNTY SUPERINTENDENT’S AUTHORITY IN
ReaisTrATION THEREOF.—Held: (1) A teacher’s certificate
ed by the state board of educational examiners is prima
facie evidence of its validity. (2) When a teacher has pre-
sented her certificate to the county superintendent to be reg.
istered, and has tendered the registration fee provided, she
has done all that is required of her, and it is then the duty
of the county superintendent to register such « ate, and
in the event of his refusal so to do the teacher 7 v en
ter upon her duties as such within the eounty, even though the
county superintendent arbitrarily refuses to register such cer
tificate

Sik: I am in receipt of your favor of the 27th instant in which
you request an opinion upon the following questions:

‘1. TIs a teacher’s certificate issued by the state board of
educational examiners prima facie evidence of its validity?

‘2. May a county superintendent, except as provided in

section 2734-r, School Laws of 1907, refuse to register such a
certificate when presented for that purpose, and the registra-
tion fee of one dollar tendered?

*3. In ease a county superintendent refuses to register a
certificate when so presented, and the fee tendered, may the
holder of the certificate legally enter upon her duties as a
teacher within the county?’’

These questions will be answered in the order stated.

First. A teacher’s certificate issued by the state board of edu-
cational examiners is unquestionably prima facie evidenece of its
validity.

Second. Section 17 of chapter 122 of the acts of the thirty-first
general assembly provides:

‘“No person shall teach in any publie school in this state
whose certificate has not been registered with the county super-
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intendent of the county vhie h school is
{ for
part of the or w I » certificate or diploma
tered. registration fe all be j 1 into the county ir

stitute fun

Section 18 of said chapt

mr letter as section
2734-r, school laws of 190
‘In case a sufficient nu i of life diplomas, state certifi

cates, first grade certificat special certificates and second
grade certificates are held in any connty to supply the schools
thereof, it shall not be incumbent on the eounty superintendent

to register third grade certificates

1 her certificate to the coun
ty perinte or the purp fl ng same registered, and

lered the registration fee provided, she has done all that is

has tenc
required of her and all in her power to comply with section 17
above quoted, and it is then the duty of the county superintendent
to register such certificate. That it was the legislative intent to
make it the duty of the ecounty superintendent to register such eer-
tificate when presented in the manner set out in your second ques-
tion, becomes at once apparent when the language of section 18
above quoted is considered. In said seetion it is provided that
under certain conditions ‘‘it shall not be incumbent on the county
superintendent to register third grade certificates,”” clearly indicat-
ing the legislative intent to make it ineumbent upon the county su
perintendent to register all certificates, excepting third grade cer-
tificates under certain conditions, when properly presented.

Third. When a teacher has presented her certificate to the conn-
ty superintendent for registration, together with the registration
fee required as provided in section 17 above set out, she has done all
that is required of her under the law, and it is my opinion that she
may then legally enter upon her duties as teacher within the county,
even though the county superintendent may arbitrarily refuse to
register such certificate.

Respectfully,
H. W. Bygess,

November 29, 1907 Lttorney-General of Towa.
Hon. Joun F. Rigas,

Superintendent Public Instruction
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Waar Items or ExpeNse Musr Be REPORTED BY THE

Auprror AND CLERK.—Opinion enumerates in detail

s of the county for eriminal prosecutions which the

st report to the clerk of the distriet conrt pursuant
f section 475 of the code; and holds that the
distriet court shall make substantially the same
the secretary of state pursuant to the provisions of
293 of the code
before me your communieation in which you ask
for an opinion as to what items of expense the county aunditor
should report to the elerk of the distriet court under section 475
of the code, and which the clerk should report to the secretary
of state under Section 293 of the eode.

In response thereto I submit the following:

Section 475 of the code provides in substance that the county
auditor shall report to the elerk of the district court before a day
fixed, the expenses of the county for eriminal prosecution

Section 293 of the code provides that the eclerk of the distriet
court shall make substantially the same report to the secretary of
state.

Under these provisions the following items of expense should,
in my judgment, be included in such reports:

Jurors’ fees in all eriminal cases; jurors’ meals served while in
the trial of eriminal cases; all bailiffs’ fees for service while in
attendance upon the court or jury during the trial of eriminal
cases; printing and postage used in connection with eriminal case
all expense in taking convicted persons to prison; attorneys’ fees
allowed in the defense of eriminals; all fees paid to the court re-
porter for reporting in the trial of eriminal cases; all the fees of
grand juries; all fees paid to witnesses appearing before the grand
juries; all fees paid to the clerk of the grand jury; the compensa-
tion of the bailiff for attendanee upon the grand jury; all fees of
the sheriff and other officers paid by the county for services in con-
nection with the work of the grand jury; all expenses made in con-
nection with the jail; all jurors’ fees, jurors’ meals, witnesses’
fees, constables and justices’ fees paid by the county in all eriminal

cases before justices of the peace and police courts; the compensa-
tion of the county attorney and his assistants.
Respectfully,
H. W. Bysgs,
November 30, 1907, Attorney-General of Towa.
Hoxn. W. C. HAYWaARD,
Secretary of State.
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Sik: T have before me you 1clo letter from Mr, C

J. Weiser, president of the Win \ ywmnty State Bank, and

asking for an opinion as to whetl I tate banks by a provi
gion in the certificates of dep or I 1 ) heir pass
books covering funds deposite n th 1 partment of such
banks can require of their depositors ty days’ notice upon with
drawal of savings deposits

In response thereto I submit the following

I know of no‘provision in the statute limiting the power of a
state bank in its agreements with depositors in their savings de-
partment as to time of withdrawal of deposits, and I see no reason
why such banks could not legally and properly issue certificates of
.I.)I'm\xt containing an agreement that the issuing bank might re-
quire of the certificate holder a sixty days’ notice before the de-
posit could be withdrawn. Such an agreement, in my judgment,
would be binding upon the certificate holder.

As to savings banks the law as written in section 1848 of the
supplement to the code gives such banks the right to rwlniw‘. sixty
days’ written notice of the withdrawal of savings deposits without
r(-i.'--rvlww to whether the certificate is a demand or time certificate,
but this provision has no application to state banks operating a
savings department, and all such banks in the absence of an agree-
ment with the depositor to the contrary must pay their certificates
when due.

Respectfully,
H. W. BYErs,
{ ttorney-General of Towa.

December 5, 1907

Hox. B. F. CArroLL,
Auditor of Stale
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MEpIcAL ExXAMINERS—A DAv’s WoORK—WHAT
ITUTI The state board of medical examiners
and determine their office hours, and

what shall constitute a day’s work in exam

papers

knowledge receipt of your communication of

which you ask:

If a member leaves home in the afternoon to at-
tend the meetings of the board, and arrives in Des Moines that

evening he entitled to receive pay for a whole day or for
only the fractional part thereof occupied in traveling.

‘Second. Some fime ago the board adopted a schedule of
work for rating examination papers and decided that the
work of rating answers to eighty questions should constitute
a day’s work. Is such an arrangement legal

““Third. At a recent trial the board convened at 9:00 A. M,
and remained in session until after midnight; repeating this
on the second day in order that parties attending the trial
from a distance might not be required to be away from their
home and business any longer than neces ry. Under such
circumstances would the members of the board be entitled to

receive pay for two or for four days’ work?”’

In response thereto I have to say :

First. That as to your first and third inquiries I have at this
time under consideration a request from the executive council for
an opinion covering the same questions, and will forward you copy
of the same when rendered.

Second. The state board of medical examiners undoubtedly
have the right to adopt all reasonable rules regulating and covering
the work of their department. They have the power to fix and
determine their office hours, and in my judgment, they have the
right to settle and decide just what shall constitute a day’s work
in examining and rating papers and answers.

Respectfully,
H. W. Byegs,
Attorney-General of Towa.
December 5, 1907.
Dr. Louis A. THOMAS,
Secretary State Board of Health.

une follow of issuance

be renewed without examination annually
board of health within thirty (3 ays after expira

tion |Y‘w\l<"1] “t"”

Under this provision in order that a license might be renewed
without examination application for such renewal would have to
be made within thirty days after the 30th day of June this year.

It has been suggested that since the act was without a publica
tion clause when passed by the legislature, and hence did not
become effective until after the 4th day of July, the provision that

all licenses now in foree, or hereafter issued, shall expire on the
30th day of June following the date of issuance of said license’’ is
without force.

I cannot, however, agree with this contention ; it is perfectly evi-
dent from a reading of the aet in question that it was the intention
of the legislature to fix a date at which all licenses for the practice
of this profession should expire, and the fact that the date fixed
happens to be a few days before the law goes into effect is, in my
Judgment, unimportant in so far as it affects the question of re-
newing licenses without examination. The most, I think, that
conld be elaimed wounld be that embalmers would have thirty days
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1 after the taking effect of the act in which to apply
f their licenses
Respeetfully,
H. W. ByErs,
7, 1907 Attorney-General of Towa
A. THOMAS,
Secretary State Board of Health

Orp Sovpiers PREFERENCE LAW-—DISCHARGE OF AN APPOINTEE FOR
INcOMPETENCY OR MiscoNpucr.—In order to discharge an old
soldier because of incompeteney or misconduct written charges
should be preferred against him stating the grounds for re
moval, and ‘a copy of such charges with notice of time and
place of hearing should be served upon the aceused.

Sig: I am in receipt of your request for an opinion as to the
procedure to follow in ease you find it necessary to remove or
discharge any member of your force for incompetency or miscon
duct who is an honorably discharged soldier of the eivil war.

Written charges should be made stating the grounds for the re-
moval, and a eopy of such charges, together with notice of the time
and place of hearing, should be served upon the accused, and at
such time and place the person sought to be removed should have
an opportunity to be heard and refute such charges and show why
he ought not to be discharged.

Upon hearing if the charges are not sustained by a preponder-
ance of the evidence the person should be exonerated, but if a
preponderance of the evidence shows incompetency or miseconduct
the person should be removed from his position or discharged from
employment.

Respectfully,
H. W. Bygss,

December 13, 1907. Attorney-General of Iowa.
Hon. T. E. McCugpy,

Custodian of State House.

Towa NatioNaL Guarp—ExpPENSE oF CourT MARTIAL—HoOW PAID.
—The expense of a court martial ineurred in the trial of an
officer of the Towa national guard when in active service,
should be taxed by the president of the court martial, and
upon his certificate the auditor should issue to the judge ad-
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vocate his warrant
the state treasurer
SIr I beg to acl
nstant in which you as
An

ce, if
disobedience of
expenses of tl

who audits the

In reply 1 have to say, that the « I of the court martial

organized under the circumsta ted ? letter. should

be audited and paid as provide I tio 1€ f the code. that

is to say, the expenses s

court martial, and upon

the amount of the expenses
advoeate his warrant for such ex

paid by the state treasurer out of the

3YERS,
Lttorney-General of ITowa.
December 19, 1907
ApJuTANT GENERAL THRIFT,
State House

DisiNvECTION OF PusLic Scaoou BullbiNgs—Exrensg—How PAmp
—The material used in disinfecting a school building should
be furnished by the school board; the cost thereof paid from
the funds of the school distriet, and the work of disinfection
and supervision thereof should be done by the local board of
health

Sik: I beg to acknowledge receipt of your communication of
some weeks ago asking for an opinion as to whether the expense of
disinfeeting publie sehool buildings should be paid from the funds
of the school distriet or by the local board of health.

In response thereto I have to say that since the rules of the
state board of health require the disinfection to be under the
personal supervision of the health officer, and since by the same
rules, school boards are required to keep the school buildings and
premises in a sanitary condition, it is my opinion that the disin-
fecting material should be furnished by the school ‘hoard, and the
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d from the funds of the school distriet, and that

tion and supervision thereof should be done

Respectfully,
H. W. ByErs,
{ttorney-General of Iowa.
January 13, 1908
Hoxn. Louig A. THOMAS,
Secretary State Board of Health.

PRINTING OF ABSTRACT IN A STATE CAsE—Execurivei CouNcCIL NO
AUTHORITY TO ALLow THE CrLArM In the case entitled State
of Towa vs. Amana Society, the expense of printing the abstract
should be paid by the “state, but, held; That a special aet of
the legislature is necessary to authorize payment

Sir: Replying further to your communication of November 16
referring to the bill of Towa county against the State of Towa for
money expended for printing an abstract in the case of the State
of Towa vs. Amana Society, I have to say that the bill for printing
the abstract referred to should be paid by the state; but the exeeu
tive council is without authority to audit the bill and order it paid
from the state treasury

It is my opinion that the only way the bill can be properly dis-
posed of is by an act of the legislature. T return papers herewith.

Respeetfully
H. W. Byers,
Attorney-General of lowa.

January 13, 1908

A. H. Davison,
Secretary Executive Council,

PArpON orR ParorLe oF FEpERAL PRISONERS BY THE (GOVERNOR.—
The governor has no authority to pardon or parole a federal
prisoner confined in one of the penitentiaries of this state.
This power is invested exclusively in the President

Sik: Referring again to your communieation of some months ago
asking for my opinion as to whether or not the governor has the
power to pardon or parole a federal prisoner confined in one of
the penitentiaries of this state, T beg to say that T have examined
this question with great care, and without setting out at length any

PriMary Evnection
FICERS AND (HA
ESSARY TO BE FiLs
attend voting places fo
suant to the provisions of sec

to compensation, but that there P

lengers for their services 2 The board of supervisors

ghould be paid for services rendered in canvassing returns of
the primary eleetion in the usual way and not charged to the
primary election aecount 3) Candidates for members of
the board of supervisors in counties divided in superior dis
triets need not file nomination paper
Sik: I beg to acknowledge the receipt of your letter of January
16th in which you ask:

““First. Under the provisions of the primary election law
for the payment of expenses of said primary elec 1, should
the police officers and challengers at said primary eleetion be
allowed pay for their services

““Second. Can the bhoard of supervisors charge for their
serviees in canvassing the returns of said primary election to
the primary election account, provided they do not charge the
county for the same time and services

““Third. Does the provision in the primary law that the
candidates for office in a smaller subdivision than a county
need not file nomination papers also apply to candidates for
members of the board of supervisors in counties that have been
divided into supervisor distriets?”’

In response thereto I submit the following
Pirst. Seetion 1 of chapter 51, acts of the thirty-second general
pssembly, providing for primary elections makes the provisions of
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tle 6 of the code, in so far as applicable ap

apter 3, title 6 of the code, makes provision
special police officers to attend the voting
of preserving order, and in my judgment,
1s such police officers are entitled to pay for
y not think it was the intention of the legis
yment for the services of the challengers pro
9 of the primary act
he compensation of the board of supervisors for ser
1 eanvassing the returns of the primary eleetion and in per
such other services as are required by the act under con
ration, should be paid in the usual way and not charged to the
iry eleetion aceount
Third. Candidates for members of the board of supervisors in
ounties that have been divided into supervisor districts are not
required to file nomination papers
Respectfully,
H. W. Byegs,
Attorney-General of ITowa
January 17, 1908
Hon, B. F. CARroLL,
Auditor of State

TERNAL BENEFICIARY ASSOCIATIONS—PERMIT TO TRANSACT IN-
SURANCE BusiNess I Towa.—Held: That a fraternal benefie
iary association organized and doing business under the laws
of the State of Illinois which was authorized to transaet in-
surance business in Iowa prior but not subsequent to April 1,
1904, may now lawfully transact buisness in Towa without
meeting the requirements of chiapter 86, acts of the thirty-
second general assembly, provided said association is in all
other respeets within the law governing such associations
Sie: I am in receipt of your communication of some days ago
referring to a certain fraternal beneficiary association organized
and doing business under the laws of the State of Illinois, and ask-
ing my opinion as to whether or not under chapter 86, acts of the
thirty-second general assembly, a fraternal beneficiary association
which at one time was authorized to transact an insuranee business
in Towa, but had not been so authorized since April 1, 1904, could

vides

No frater
ness within
corporated or
business withi
ary assessm
has adopted
following

It seems to
elearly that it

whieh no society of the kind « |

gome prior time been authc rized to d

be given a permit or anthority to trans

without first meeting with the requiremen

is to say it was the ev dent intent of the leg ure to exempt from
the provisions of this act all such societies which had prior i
passage under proper authority, aequired men bers in this state;
and I think this exemption would apply even though the society in
question for some reason or other was without a permit or certifi
cate of authority at the time the chapter in question went into ef
fect.

I am, therefore, of the opinion that the association i question
may legally and properly be authorized to do business in this state
w|1lhn|11 meeting the requirements of chapter 86, laws of the thir-
ty-second general assembly, if such association is in all other re
\‘pw'ls within the law governing the granting of such authority.

Respectfully,
H. W. BYERS.

January 30, 1908. \ttorney-General of Towa
Hon, Beryr F. CARROLL,

Auditor of State.

PriMARY LAW—INTERPRETATION AND CONSTRUCTION OF THE ENTIRE
AoT. e
Sir: I beg to acknowledge receipt of your communication call-
oIR: 4 g 2 3
ing my attention to the importance of a full understanding upon
¥ 5 F 1 oy P r
the part of candidates for office, of the scope of the primary law
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ral assembly, and especially see
ton, and chapter 73, laws of the
prohibiting political contributions

an opinion upon theses seetions

thought it wise, in view of the numer
this department for opinions upon the sev
act m question, to cover the entive act in a single
submit the following
ms 1, 2, 3, and 4 are entirely clear and need no
or interpretation,
Section 5, among other things, provides that the ex
the primary election should be paid, one-half by the
ounty in which the election is held. one-half by the state, and di
rects the board of supervisors to andit the entire expense and certi
fy the same to the executive couneil: upon such certification the
exeeutive couneil is required to order varrant for one-half the
amount to be delivered to the county, and the co ity is then to pay
the entire bill
a) Under this seetion the compensation of special police officers
appointed to attend the voting places for the purpose of preserving
order as provided in section 1125 of chapter 3, title 6 of the code,
should be included in and charged to the primary election account
The challengers provided for in section 9 of the act are not entitled
fo any compensation
(b) The compensation of the board of supervisors for such ser-
vices as are required by the act under consideration should be paid
in the usual way, and not charged to the primary election account.
Third. Section 6 fixes the time when the polls open and elose,
makes provision for the use of the Australian ballot system, indi-
cates the manner in which the voter shall cast his ballot, how it
shall be counted in ease names are written upon his ticket, and in
case a candidate is nominated on more than one ticket, requires
from him a declaration indicating the party under which his name
is to be printed on the official ballot.
Under this seetion two questions have been raised :
(1) As to whether or not chapter 2 of title 6 covering registra-
tion in certain cities applies to primary, elections held under this
act in such cities,

(2) Whether the elector voting at the city primary on February
24, 1908, is bound by his declaration of party affiliation when he

eable, to all
said about cl

I'he origi
the thirtieth
registration of voters i

Chapter 51 under
thirtieth general assembl
registration

Section 7 of the
provides :

‘YAt the primary elect
person shall be entitled t«
fied elector in such precinet time said primar,
tion, and when the voter seeks to pass the guard-rail, he shall
indieate the party ballot he d
It is further provided in the same section, that
“The voter’s selection shall constitute his deelaration of
party affiliation,’’ ete

I therefore conclude upon the questions raised under seetion 6

(1) That no registration is required prior to the primary to be
held in cities of the first class, and cities acting under a speeial
charter having a population of over 15,000, on February 24th, and
that no registration is required in such cities after the eity election
in March and prior to the primary election in June of this year

(2) That the declaration of party affiliation made at the primary
in such cities on the 24th of February this year, will not be binding
upon the voter at the general primary, it being the evident intent
of the legislature to fix the status of the voter as to party for the
first time at the June primary in 1908

Fourth. Seetion 7 covers the declaration of party affiliation and
provides a method of preserving a record of such declaration and
for furnishing lists and poll-hooks to the primary eleetion.

Under this seetion the question has been raised as to whether
or not the lists and books used at the primary cleetion in eities re
ferred to in the last preceding division of this opinion are to be
used at the primary in June. It seems to me to be very elear that
this question should be answered in the negative
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ms 8 and 9 seem to be entirely clear, at any rate
kind have been made for interpretation or con
sections

10 covers nomination papers, affidavits of candi
f qualified electors as to the signatures on

tion the following questions have been raised:
provision in the primary law that the candidates
ialler subdivision than a county need not file nomi
apply to candidates for members of the board of
counties that have been divided into supervisor dis

If it doés apply to such persons, how do they get their
imes printed upon the official primary ballot?

) When more than one sheet of paper is used and forms one
nomination paper, does the law require a separate affidavit of a
qualified elector to each separate sheet of paper; or may one affida
vit of a qualified elector cover all of the several sheets of paper
which together form one nomination paper?

1) Tf the same person should sign more than one nomination
sheet or sheets for the same candidate for the same office, would
such duplicate signature invalidate the nomination paper or papers?

(5) Where several sheets are fastened together and used as a
single nomination paper, must each sheet have the form set out in
setion 10 written or printed at the top?

Answering the above questions in their order:

(1) Candidates for members of the board of supervisors in
counties divided into supervisor distriets, and where members of
the board are elected by district, do not need to file nomination
papers.

(2) Candidates for office to be filled by the voters of a subdivi-
sion of a connty may have their names printed upon the official
primary ballot by filing with the county auditor at least thirty
days prior to the primary election, the affidavit set out in this see-
tion

(3) One affidavit will be sufficient to cover all of the several
sheets used as & single nomination paper, provided, of course, the
person making the affidavit has the required information with re-
speet to the signers.

(4) If the same person should sign more than one nomination
paper for the same candidate for the same office, his name could
be counted but once in aseertaining whether the nomination paper

containe

name |

mant
5 Ea
istened toget
at the top th
sheets without
v\"‘l"/” Secetu
didates for publie
the act under discus
or not the seerets
these blanks to
ion that since the

to be proeured by each candidat

furnish to candidates more
contain the signatures requir
candidate desires to seeure a large 1mbe [ signers, then he
must furnish his own blanks

Eighth. Sections 12, 13, 14, 15, 16, 17, 18, 20, 21, 22, and
23 are self-explanatory and need no interpretation

Ninth. Seetion 24 provides the method by which nomination
shall be made for any office where the vote at the primary was a tie
and authorizes the party committee for the county, distriet or stats
as the case may be, to fill vacancies oceurring after the primary
eleetion. Under this section it is only vacancies which oceur after
the holding of the primary election that may be filled by the party
committee. Vacancies which exist because no eandidate for the
particular office was voted for at the primary, are filled by the
county convention as provided in section 25 of the act in question

Tenth. Seection 25 provides:

1st. That a county convention of each political party shall be
held in each year in which a general election is to be held.

2d. The convention is to be composed of delegates elected at
the primary election.

3d. The number of delegates from each voting preeinet is to be 3
determined by the respective county ecentral committees, and a
statement from such party committee designating the number each
voting precinet is entitled to, must be filed in the office of the
county auditor at least thirty days before the primary eleetion.
Upon a failure of the committee to so file, the auditor fixes the
number.
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ses his choice for delegates to the eounty
et by writing in the names on the blank
and making a eross in the square oppo-
on the blank lines uniform white
written or printed thereon
opposite each name

nember of the ecounty central committee for each party
from each precinet is to be elected in the same manner that the
above d 1t re selected, for a term of two years beginning on
nd immediately following the adjournment of the

ounty convention

6th. Makes provisions for returns by the judges of election
and for certifying the same to the auditor, and requires the auditor
in turn to notify delegates and members of the county eentral com-
mittee of their election, the time and place of holding the county
convention, and to deliver to the chairmen of the respective central
committees a certified list of the delegates and committeemen
elected

7th. Provides the manner in which the county convention shall
be called to order and temporarily organized, and the method of
filling vacancies in precinet delegations, and prohibits the use of
proxies.

8th. The county convention thus required to be held is author-
ized to nominate candidates for every office to be filled by the vote
of the county, when no candidate for such office has for any
son not received a nomination at the preceding primary election,
It is also authorized to nominate candidates for the office of judge
of the distriet court in counties comprising one judiecial district of
the state, and to select delegates to the state and distriet conven-
tions, as well as to elect members of the party central committee
for senatorial and congressional distriets.

Inquiry has been made under this seetion as to whether or not
the county convention would have the right to nominate a person
for a county office who had not been a candidate before the pri-
maries; in other words, the question is if the names of three per-
sons appeared upon the primary ballot for county auditor, and no
one of the three receives the necessary thirty-five per cent, would
the convention have the right to nominate for county auditor some
person other than one of the three voted for at the primary. It
seems to me there can be but one answer to this question. The
county convention is given the power to make nominations for all
county offices for which no nomination was made at the primary.

dent intent

to fill such places

v at the pr

Eleventh
ind is clear

Twelfth
vention for
shall be held; prol
vention when organiz
for any reasor
the preceding pri
nate candidates for th
to elect a state centr: ommitte
member from each congressional district

Suggestion has been made that under this seetion the state con
vention is authorized to name the chairman of the state eentral
committee. The languag: the s m, however, does not justify
such construction. It will be noted that nothing is said in the see
tion about the selection of the chairman of the state central eom
mittee. On the contrary, the section provides that the committec
may organize at their pleasure. This language indicates that it
was the intention of the legislature to permit the committee to com
plete its organization by the election of a chairman and such other
officers as it deemed necessary to properly carry on its work.

Thirteenth. Sections 28, 29, 30, and 31 are easily understood
and need no interpretation.

Fourteenth. Section 32 prohibits persons from giving or re-
ceiving compensation for political services and attaches severe
penalties for its violation, the objeet of the seetion and the intent
of the legislature being to secure the unbiased expression of the
voter at the primary election

It is of vital importance to the state that only persons who are
competent and fit should be selected to act as public servants, and
it is the duty of every citizen to assist, in so far as his situation
and condition will permit, in making such selection, and his choice
should be uninfluenced by any other reward than the reward that
comes to all alike from the faithful discharge of public duty. To
this end, the legislature in the adoption of this section makes it
a erime in Towa for any person to perform political service for
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pt pay for such service, or to pay, offer or give for
the interest of a candidate for office

ntent of the legislature to prevent persons from

» performing serviece for a candidate which is in

hat is to say, a candidate for office may ally

employ clerks and stenographers to take his dicta-

iis letters, eopy his speeches, take clippings from news

papers, mail his letters, and send out his speeches, clippings and

announcements to persons whose names are furnished by the candi-

date, and perform all other services which come within their legiti

mate occupation or calling. He may legally and properly rent

headquarters, pay for halls in which to make speeches, pay the

printer for putting his speeches in type for distribution, hire livery-

men to drive him from place to place, and pay the railway company

for his transportation. Such services are innoeent and the eandi-

date, or his friends for him, may properly pay for the same, and

the persons who perform such services may legally and properly
receive pay therefor.

On the other hand, it would be unlawful to pay a stenographer
or clerk, or any other person, for writing letters to his friends so-
liciting their support for a eandidate for office; or to pay for man-
aging a campaign, a person for making speeches, interviewing
voters, soliciting votes, getting voters to the polls, and other like-
services

It would be unlawful for a newspaper to accept pay for an ad-
vertisement for a candidate urging reasons for his nomination, ete. ;
nor can a newspaper lawfully publish for pay matter disparaging
a candidate. Nor can a candidate, or any one for him, lawfully
cause newspapers containing matter favorable to his candidaey, to
be sent by the publishers to persons who are not regnlar subseribers,
and pay for same; and publishers who aceept pay for papers so
sent wonld be subject to prosecution under this section.

The thought running through the whole section seems to be that
the citizen may not make a commodity of his duty to the publie.
To illustrate: John Brown is an expert stenographer and a popu-
lar man in his county and state. A candidate for office says to Mr.

Brown: *‘I want help with my correspondence and I will pay you
$500 for the next two months if you will come to my headquarters
take my dictation, copy my speeches and mail them out to a list
of names which I will furnish you.”’ Mr. Brown accepts the em-
ployment. The transaction is legitimate and proper and not pro-
hibited by the seetion under discugsion. If, however, the candidate

both the car
ion 32 of tl

In the first
involved in the
second, it is Brown’
port the eandidacy of
position songht, and to
pay.

The section authorizes contracts
ment of a candidacy in the newspapers
names of voters required to file preliminary nomir
the payment of any reasonable compensation for such servieces. Un
der this exeeption or proviso, a eandidate could legally and properly
pay for having the announeement of his candidacy printed in the
newspapers, and he would not be limited to any particular number
of papers, but could legally have such announcement printed in as
many newspapers as he saw fit, and let the same stand as long as
the newspaper cares to carry it, the charge, however, to be limited
to a reasonable sum for the space.

As to the seeuring of names of voters on preliminary nomination
papers, the act fixes the minimum number of signers, and it is my
opinion that a candidate is not permitted to pay for securing more
than such number of names, with such reasonable number in addi-
tion as may be necessary to cover duplications or other errors. The
act, however, does not prohibit the friends of the candidate from
securing additional names; nor does it prohibit persons from ren-
dering any proper service to a candidate, or in the interest of a
candidate for office, when no pay is received or expected ; and nomi-
nation papers may be eirculated and names secured in an unlimited
number but it must be done without compensation

Fifteenth. Section 33 covering bribery and illegal voting and
fixing the penalty therefor is clear and self-explanatory

Sizteonth. Seetion 34 is the repealing section,

Seventeenth. Section 35 makes the provisions of the primary
act, as far as applieable, govern nominations of candidates by politi-
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ies of the first class, and cities acting under special
population of over fifteen thousand
this section inquiry has been made as to whether or not
d for candidates for ward aldermen pre
n and delegates to the eity convention as pro
s to delegates to the eounty convention; and
ot it is neeessary to put a cross in the square op
posite the name of such candidate; and as to how a vote should be
counted in case the name of a republican candidate was written
upon a demoeratic ballot
In response to these inguiries, it is my opinion, (1st), that posters
may be used; (2d), That a cross must be placed in the square op
posite the mame; and (3d), That the vote for the republican ean
didate on the demoeratic ticket would be counted as one vote for
the person named as a democsratic eandidate and would not be
added to the total of the republican eandidate’s vote on his own
party ticket
Eighteenth *ha 3 a i to eorporations, their
officers, agents, anc esentatives Seetion 1 of the chapter
among other things, makes it unlawful for the corporation or any
of its officers, agents or representatives aeting in behalf of such
corporation, ‘‘to give or contribute any money, property, labor
or thing of value, directly or indireetly, to any member of any po
litical committee, political party or employee or representative
thereof, or to any candidate for any publie office, or candidate for
nomination to any public office, or to the representative of such
candidate, for campaign expenses or for any political purpose what-
ever, or to any person, partnership, or corporation for the purpose
of influencing or causing such person, partnership, or corporation
to influence any elector of the state to vote for or against any can-
didate for public office or for nomination for public office, or to
any publie officer for the purpose of influencing his official action,
but nothing in this act shall be construed to restrain or abridge the
liberty of the press or prohibit the consideration and discussion
therein of candidacies, nominations, publie officers or political ques-
tions.”’
Section 2 makes it unlawful to solicit money for campaign pur-
poses from corporations,
Section 3 provides immunity from prosecution for giving testi-
mony in relation to the matter eovered by the chapter
Section 4 is a penalty section, and fixes the punishment for vio-
lation of the provisions of the aét at imprisonment in the county

who are

nd exe h nfluen the sa way that

ens may. This same conduetor and t mpany, how

wuld be liable to prosecut r this eh r, if at the

corporation tha 1pe ¢ he should

on full pay for days fo ] I of using

soliciting vote for ( ¢ e corporation
succeed at the

ceasarily a lc ( but it sl 1 be remem

wo chapters covere in a con te plan for

setion, and in the v ature of things contain much

detail. T am confident, h ver that if the voter will

amphlet containing the law sent out by the seeretary of

» an hour each evening two or three evenings to
ading of the aet, he w iave no difficulty in under-
1\\[} !\l'r\l‘vll‘ll
Respeetfully,
IT. W. BYERS,
Attorney-General of ITowa.
January 30, 1908.
Hox, A. B. CumMinNs,
Governor of Iowa.
11
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ES—APPOINTMENT MAY BE MADE WHEN
juestion of establishing a free publie library was
spring election of 1907, and no board of library
ppointed—Held: That the mayor had authority

said board in the year 1908 the term of office of the
to begin on July 1, 1908.

[ beg to acknowledge receipt of your letter of January
30th in which you request an opinion as to whether or not the
mayor of a city in which at the spring election of 1907 an affirma-

had upon the question, ‘“Shall a free public library
be blished?”” and no board of library trustees has as yet
been appointed and ratified by the city eouncil, may appoint such
board during the present year.

In response thereto I have to say that it would be entirely legal
and proper for the mayor of such cities to appoint a board of li-
brary trustees as provided in section 728 of the code at this
time, and the term of office of the members of such board would
begin on July 1st this year

Respectfully submitted,
H. W. Byers,
Attorney-General of lowa

January 31, 1908
Auice 8. TyLer,

Secretary Iowa Library Commission,

PArpON OrR Parore or PrisoNgr. Power oF Governor.—Power
of governor to pardon or parole a prisoner serving a life sen-
tence for murder in the first degree, the legislature having re-
fused to recommend such pardon or parole.

Sik: Some months ago you submitted to me the question of your
power to pardon or parole a prisoner convieted of murder in the
first degree and committed to the penitentiary for life, and re-
quested an opinion as to whether or not you eould properly exer-
cise this power and pardon or parole a prisoner even though the
legislature had, upon the matter being presented to it, refused to
recommend such action upon your part. Since.that time I have
given the question many hours of thought and investigation, and
nowhere have I been able to find the slightest foundation or en-
couragement for holding that the legislature, by refusing to act
upon an application for pardon when properly submitted to it, or
by unfavorable action, could thus prevent the granting of the par-
don or parole by the governor,

i
[ this

and

\ 1 with the
seribed by the rislatn and body has aeted

S |
upon the application, either favorably or ¢ rsely, that then it is
the duty of the governor to consider the case upon its merits, giving
such weight to the aetion of the legislature as the cireumstances of
the case justify, and no more, and render such deeision in the mat
ter to him seems just and right

I return herewith papers in the

February 13, 1908.
Hon, A. B. CoMMiINs,

Governor of Iowa

Jupage Surreme Court INCREASE IN Sauary. TerM EXTENDED.
How CoONSIDERED
Sik 1 have your communieation of recent date in which you
say
. ‘“The Hon. S. M. Weaver, judge of the supreme eourt, by
the adoption of the constitutional amendment, his term of
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tended from January 1, 1908, to January 1, 1909,
Joint Resolution No. 1, thirtieth general as
claims the increase of salary for this extended

n of office as per chapter 12, twenty-ninth gen

“Will you please give this department your written opinion

her Judge Weaver is entitled to thé increase of salary on
grounds of the extended term of office.”’
» thereto 1 submit the following:
inquiry involves a construction of article 5, section 9
constitution; chapter 12, acts of the twenty-ninth general
assembly ; -and joint resolution No. 1, acts of the thirtieth general
assembly

Section 9, article 5 of the constitution provides among other
things that the compensation of the judges of the supreme court
shall not be inereased or diminished during the term for which they
shall have been elected

tion 5 of chapter 12, acts of the twenty-ninth general assem-
bly, which became effective January 1, 1904, provides: ‘‘Each
judge of the supreme court hereafter elected shall receive a salary
of six thousand dollars per year.””

Section 6 of the same act repeals all acts or parts of acts in con-
flict with the chapter

Joint resolution No. 1, among other things, provides: ‘‘The terms
of office of the judges of the supreme court, which would otherwise
expire on December 31st in odd numbered years, ®* * * *
are hereby extended one year, and until their successors are elected
and qualified.””

Under these several provisions, if it can be said that his Honor
Judge Weaver is still serving upon the term for which he was elected
in 1901, then, under the constitutional provision above quoted, he
would not be entitled to the inerease in salary provided for by the
twenty-ninth general assembly, But is he thus serving? At the
time of his election in 1901, the term of a judge of the supreme
court was six years; that term expired on the 31st day of December,
1907, and had it not been for the adoption of the joint resolution
above referred to the judge or some one in his stead, would be
serving on a new six year term. The above resolution amending
the constitution, however, provided that the judges whose terms
expired on the 31st day of December, 1907, should serve an ad-
ditional year. This question was submitted to the people and re-

REPORT

corporation
cicating liquors
tail in this state

There is no express provision in our law relating to this question
I'he question, however, is not whether there is any provision in the
miutlet law prohibiting a corporation from engaging n the business
of selling liquor at retail, but whether or not there is any provision
in thu mulet law authorizing a corporation as such to engage in

the business of selling intoxicating liquors at retail
[Inless it is authorized expressly or by implication, the privilege
does not exist, for the reason that prohibition is still the law in
Towa, and the sale of liquor under the mulet law becomes lawful
only upon the full compliance of the provisions under said act,
which operate as a bar to the penalties presceribed in the prohibitory

liquor law

There is not only an absence of express authority to be found
in the mulet law authorizing a corporation to sell intoxicating lig-
wors at retail, but every provision of said act seems to be based
upon the idea that the privilege and responsibility of selling intoxi-
eating liquors at retail is a personal one While the term ‘‘per-
son’’ may include corporations, yet this does not follow where
the act x..||u-n as o whole, wherein the term is nsed, negatives the
ides. The term *“person’’ as used in the mulet law seems to denote
a specific person, and is used as the antecedent of such personal

pronouns as him and himself
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T'he mulet law provides for the signing and the filing of a bond
the prinecipal. The punishment preseribed may be both fine
This is true not only for maintaining a liquor
e, but also in contempt proceedings. Tt

L 1Imprisonment

is clear that a
ration of course, could not be imprisoned
corporation may enga

re in the sale of intoxicating liquors

etail, the element of personal responsibility would be
tirely

almost en-
eliminated. To my mind this was not the intent of the legis-
lature, and the sale of intoxicating liquors at retail by a corpora-
tion is not authorized
Respectfully submitted,
H. W. Bygss.

Attorney-General of Iowa.

To TaE HoNoraBLE Execurive Councrn
of the State of Iowa.

February 15, 1908

LoNG AND SHORT HAUL. APPLIES T0 EXPRESS COMPANIES. Section
2126 of the Code Construed

Sir: T am in receipt of your communication of the 19th instant

in which you say:

““The Railroad Commission of Towa desires your opinion
upon the following propositions:

“First. Does section 2126 of the Code, generally alluded to
as the long and short haul clause, apply to chapter 9 of title
10 as amended by chapter 116 of the laws of the thirty-second
general assembly ?

“Second. Do sections 2145 and 2146 of the Code, being the
diseriminatory statutes, apply to express ecompanies as pro-
vided by the statutes above named?

*“This commission has a hearing upon the subject of express
rates on tomorrow and an early opinion is greatly desired.’’

In response thereto I submit the following:

Sections 2126, 2145, and 2146 of the Code are all found in chap-
ter 7, title 10 of the Code of 1897. The first section of that chapter,
in so far as it affects your inquiry, reads as follows:

‘The provisions of this chapter shall apply to the transpor-
tation of passengers and property, and to the receiving, de-
livering, storing aud handling of property wholly within this
state, and shall apply to all railvoad corporations, « rpress com-

ratin nd doir

ed to be common carriers, and all laws

or hereafter enacted, regulat
» the transportation of property by ra Iroad ecompanies, shall

pply with equal foree and effect to express companies
Chapter 116, laws of the Thirty-second General Assembly, among
other things, after declaring all express companies to be eommon

earriers, provides:

And all laws so far as applicable, now in force or here
after enacted, regulating the transportation of property by
railroad eompanies, shall apply with equal force and effect to

express companies.’’

In these several provisions, we have:

First. An express declaration of the |n'-_;|\l‘n\n"n‘ that express
A v||||li|[l|"\ ope rating In '}Il' state are common carriers

Second. That all of the provisions of chapter 7 shall apply to
not only express companies, but to all common carriers.

'Ihm) The deelaration that the provisions of chapter 7 shall
apply to all persons, firms, companies or usfm'iulinns of persons,
whether incorporated or otherwise, doing business as common e¢ar-
riers, upon any of the lines of railway in the state.

Fowrth. 'The declaration that all laws, so far as applicable, now
in foree or hereafter enacted, regulating the transportation of prop-
erty by railroad companies, shall apply with equal force and effect
to express companies.
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of these legislative deelarations, it is diffieult to ar-
conclusion than that it was the intention of
to make the so-called long and short haul clause
atory sections, in so far as they affect the trans-

f property, apply to express companies.

therefore my opinion that seetions 2126, 2145 and 2146 of

the code, in so far as they involve the transportation of property,

;,Hnl_-. to express companies,
Respectfully submitted,
H. W. Bygss.
Attorney-General of Iowa.
February 19, 1908.
Hon. W, L. Earon, Chairman,

Board of Railroad Commissioners.

Tax SALE 18 oF No VauiTy AGainst THE STATE.—It is held that
there is no liability upon the part of the state to pay the taxes
for which the sale was made under the facts stated in the opin-
ion

GENTLEMEN: 1 am in receipt of your communication of the 31st
ultimo advising that about the 23d day of May, 1903, the statc ac-
quired title to the west one-half of lots 15 and 16, Sage’s subdivi-
sion of the town of Mitchellville by condemnation proceedings and
by quit claim deed from the owner, dated April 25, 1903, but not
delivered until May 23; that thereafter and on the 5th day of De-
cember, 1904, the land in question was sold for the taxes of 1903 :
and you request an opinion upon the following questions:

‘“1st. Is the tax sale specified of any validity as against
the state?

““2d. Is there any liability on the part of the state to pay
the taxes for which the sale was made, and if there is what
penalty or interest if any, should be paid in addition to the
principal sum?’’

The sale of any land for taxes owned by the state and used for
public purposes shall not affect or prejudice the rights or interests
of the state therein, and no assessment or taxation of such lands,
nor the payment of any such tax by any person, nor the sale or con-
veyance for taxes of any such lands shall in any manner affect the
right or title of the publie therein, or confer upon the purchaser or
person who pays such taxes any right or interest in such land.
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But a distinetion is to be drawn between the liability for taxes
of the state itself, and such institutions as chur publie libra
ries, cemeteries, and even political subdivisions of the state, all of
which are exempt from general taxation. See E. and W. Con
struction Co., vs. Jasper County, 117 Towa, 365-382; Polk County
Savings Bank vs. State of Iowa, 69 Towa, 24.

Respectfully submitted
H. W. Byess
Attorney-General of Iowa
February 20, 1908.

Hoxorasre Boarp oF CoNTROL OF STATE INSTITUTION

Disgasep ANIMALS—DESTRUCTION OF AND COMPENSATION THERE-
FOR.—Evidence examined and found to justify the action of
the executive couneil in refusing to approve a elaim for $140.00
for the destruction of diseased animal.

Sig: 1 have before me your communieation of March 4th with
accompanying papers in the matter of the claim of W. G. Robert-
son for the sum of $140, the alleged value of a certain horse which
was found to be suffering with the disease known as glanders and
condemned and killed.

I have gone carefully over the papers and find that the only
horse reported by the state veterinary surgeon as having been con-
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demned and killed, was killed on or about the 26th day of Decem-
ber, 1907, and attached to the report of the state veterinary sur-

'on, or rather his assistant, is an agreement by the owner to des-

al at his own expense and a waiver of all claims for

On the 8th day of March, 1908, and after these papers were
received at this office, a letter was received from J. F. & W. R.
attorneys for Mr. Robertson, saying that there were two

s killed and that the waiver was only as to one. Upon the
receipt of this letter T again examined the files and attached thereto
[ found an appraisement dated January 7, 1908, upon which is
noted the fact that a certain bay fllly was found affected with
glanders and destroyed. If this is not the animal covered by the
several eertificates or report of the assistant state veterinary sur-
geon, then there is no report whatever from him as to this animal,

Section 2534, Code Supplement, 1907, provides among other
things:

‘“Whenever in the opinion of the state veterinary surgeon
the public safety demands the destruction of any stock, the
same may be destroyed upon the written order of such sur-
geon, with the consent of the owner, or upon approval of the
governor, and by virtue of such order sueh surgeon, his deputy
or assistant, * * * may destroy such diseased stock, and
the owner thereof shall be entitled to receive its actual value
in its condition when condemned,’’ ete

The section then provides for appraisement and makes it the
duty of the surgeon to at once file with the exeentive counecil his
written report setting forth the order for the destruction of the
animal, cither with the consent of the owner or upon the approval
of the governor, and stating the appraised value of the animal ; or
in other words, the amount of the compensation that the owner is
entitled to as shown by the appraisement.

I find among these papers no such report, no order of any kind
for the destruction of the bay filly referred to in the appraisement,
but as stated above, the only report on file is the one covering the
horse which the owner himself agreed to destroy and waived his
claim for damages.
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1 i ( Towa
April 7, 1908
[Hon. A. H. Davison,
Necretary Executive (
NATIONAL GuARD—CoMPI MoN oF OFFICERS

TENDANCE UPON CourT-MARTIAL PROCEED

the Towa National Guard cited to appear befor

is entitled to pay for the days in attendane pon the trial
Sik: I have before me at this moment for «

tion the ques
tion of compensation due Col. William T. Chantland of Fort
Dodge, lowa, as set forth in certain correspondence and papers
delivered to me by your secretary.

If T understand the questions involved, they are (1st) the num-
ber of days for which compensation should be allowed; and (2d)
a8 to whether the compensation or pay should be that of the rank
of major or colonel.

Briefly stated, the record shows that Col. William T. Chantland
was elected colonel of the 56th Infantry, Towa National Guard, on
the 28th day of Oectober, 1907. November 30, 1907, commission
igsued to Wm. T. Chantland with rank of colonel 56th Infantry to
date from Oectober 28, 1907. Examined November 29. 1907. and
placed on duty as colonel December 20, 1907

[t seems to be conceded that on or about the 30th day of Novem-
ber, 1907, certain charges having been preferred against Colonel
Chantland by Major Parker, the governor ordered the colonel to
appear before a court-martial which had already been ordered to
convene on December 10th; that he did appear at that time and
was in attendance upon the court up to and including the 17th
day of December, a period of eight days. In addition to this

service, the colonel claims that he put in five full days in making
preparation for his trial upon the charges preferred by Major
Parker, and he makes claim for thirteen days’ pay as colonel.

The adjutant general, as I understand it, concedes that the eol-
onel was in attendance upon the court five days; that he is en-
titled to pay for that period, but that the pay should be of the
rank of major and not eolonel,
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the question careful consideration and without
necessary to set out in this opinion in detail the
upon which I base my conclusion, I am of the

juestions in dispute should be settled by allowing

Colonel Chantland eight days’ pay of the rank of colonel.

Herewith I return you the files in the case
Respectfully submitted,
H. W. Byegs.
Attorney-General of Iowa.
April 18, 1908.
Hon. Auserr B. CuMMINS,
Governor of Iowa.

Scroon Houses—CouNTty SUPERINTENDENT’S Dury 1N OPENING
Roaps Trerer0.—The Board of Directors are given authority
to procure such roads as may be necessary for proper access
to a schoolhouse, hence when request is made upon the county
superintendent to appoint appraisers by said board it is man-
datory upon the superintendent to act, Ield further, that the
duty of the county superintendent to appoint appraisers is
not conditioned upon the approval of the proposed road by
the board of supervisors.

Sik: I submit the following in response to your communication
of the 16th instant in which you say:

‘1. Section 2749 empowers the electors to authorize the
school board to obtain at the expense of the corporation roads
for proper access to its schoolhonses. This section and the one
following also empower them to vote schoolhouse taxes to de-
fray such expenses. Under these provisions, do the electors
have power to authorize a school board to procure a road to a
school site when such site may be reached from other diree-
tions than that of the proposed new highway 1"’

2. Section 2815, in providing for the aequiring of road
sites, provides that when the owner of the real estate refuses
or neglects to convey the same, or is unknown, or cannot be
found, either party in interest may request the county super-
intendent to appoint appraisers. When the county superin-
tendent is so requested, (a) is it mandatory upon him to ap-
point the appraisers as requested ; (b) may he refuse to do so

for proper access to choolhon your first ques

e answered in th
stion 2815, T am of the opinion that when in a proper
request 18 made to the county superinte nt for the appoint-
ment of referees, he should make the appointment without refer-
ence to whether the board of supervisors have approved the pro-

posed road or not.
Respectfully submitted,
H. W. BYERS.
April 19, 1908 {ttorney-General of Iowa.
Hox. Joun F. Ricas
Supt. Public Instruction

NoMINATION Papkrs—Lasr Day May se Leearny FiLep
Sik: In response to your oral request for an opinion as to the
Jast day upon which nomination papers can l¢ rally be filed in your
office for the primary to be held on the 2d day of June, T have to
say that in my opinion the 23d instant is the last day upon which
such filings should be received by you
Respectfully,
H. W. ByEss.
April 20, 1908. Attorney-General of Iowa.
Hon, W. C. HAYWARD,
Secretary of State.
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CompPENSATION —Members of city and
township trustees are not entitled to
while sitting as loeal boards of health

of your communication of the 15th instant,

1 George 8. Tuttle, township elerk of Postville, Towa,
for an opinion as to whether or not the city

ird of trustees may draw fees for attending meetings
health in addition to the compensation re-

the eity council or board of township trus-

In response thereto I have to say that while the matter inquired
ut is not properly within the jurisdietion of this department, I
will out of courtesy to you and Mr. Tuttle say that township
trustees and members of the city council are entitled to the com-

pensation provided by statute for serving as such trustees and

council and to no other; that is to say, there is no provision author.

1zing thesc vards to receive compensation while sitting as loeal
boards of health
Very respectfully,
H. W. Bvess.
Attorney-General of ITowa.
April 22, 1908.
Dr. Louis A. THOMAS,
Secretary State Board of Health

CorPORATIONS—May Nor SELL INTOXICATING LIQUORS AT RETAIL.—
It is held that corporations may not engage in the business
of selling intoxicating liquors at retail in this state.

Sik: I am in receipt of your communication of the 20th in-
stant in which you say:

““‘Herewith I am sending you application made by the Co-
operative Company of Sioux City, Iowa, for authority under
the provisions of chapter 71, acts of the thirty-second general
assembly, to issue stock. The executive council has authorized
certificates to be made to said company, after referring the
said application to the attorney-general for his opinion as to
whether the business proposed is business authorized by the
laws of the state to be conducted. Please examine the same
and report in writing at your earliest convenience, as the com-
pany are anxious for immediate authority.”’

agent, to sell or keej
spirituous, vinous
stion 2447 of the
Nothing cont:
mulet tax shall be
ness of the sale
nor as a license,
tax for the sale of
from any penalty now
the next section.’

The section referred to is what is known a bar section,
and provides among other things that when the ssary steps
have been taken to put in ops ion the so-called mulet law, no
proceeding shall be maintained against any person who 1.\.‘\ |u»|i.l
the quarterly assessment of mulet tax, and who has complied with
the several conditions set out in the section

Article 2 of the articles of incorporation of the co-operative
company of Sioux City provides as follows

“The general purpose of said corporation shall be to buy,
sell and deal in beer, wine and liquors for pecuniary profit,
and its object and purpose is to buy, sell and deal in beer, wine
and liquors either at wholesale or retail, to buy, lease or own,

and maintain suitable buildings and grounds for the purposes
of the company, and to do such other business as may hu.m-mw-
sary or ineidental to the main purpose and object of this cor-

e
poration .

Until within a very short time the applicant was operating un-
der the corporate name of the Co-operative Beer Company. A fl.‘\\'
davs ago it filed with the secretary of state an amendment to its
articles of incorporation, the amendment, however, making but a
single change and that in the name, striking out the word ‘‘Beer."
We have then a corporation organized for the sole and enly pur-
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aling in intoxicating liquor, and the

3 quiry are, (1st) Is the business of

ntoxicating liquor in Towa, by persons other

I pharmacists, a lawful business; and (2d) if law-

so-called mulet statute, does that act, when

neral statute prohibiting the sale of intoxi

corporations to engage in that business

i to me both questions must be answered in the negative.

1at under the mulet law, persons complying with its

sions and conditions may not be prosecuted for making sales

liquor, but the same act provides, as stated above in section

2447, that the business of selling intoxicating liquors is in no way

the adoption of the mulet tax law. If this declara-

egislature is to be given force and effect, then buying

and selling and dealing in intoxicating liquors in Towa is not
a lawful business.

I do not overlook the fact that McKeever vs. Beacon, 101

Towa, 173, in a cor rsy be 'n the landlord and his tenant

ity of a lease for a building to be used for saloon

as to the valid
purposes, our supreme court in an opinion written by Chief
Justice Kinne held that sales of intoxicating liquor by a person
who complies in all respeets with the mulét law are not unlawful
sales, and further that ‘““The manifest purpose and intent of the
act was to so far legalize the sale of intoxicating liquors as to
remove the penalties for such sale as to those complying with all
of its provisions.”’

There is in my opinion nothing in this decision warranting the
claim that the business of buying and selling intoxicating liquor as
a beverage is a lawful business within the term lawful as used in
section 1607 of the code. All that can be claimed for it is that
sales made under certain restrietions and conditions are lawful to
the extent that the person making them is exempt from the pen-
alties of the general prohibitory statute, and that contracts made
in good faith for the use of premises in which to operate a saloon
under the mulet law may be enforced.

In any event it is clear that the legislature in the adoption of
the mulet statute never intended that corporations should operate
saloons, or engage in the business of buying and selling intoxicat
liquor under its provisions.

DETACHMT
tachment should be a re
[ an i 3
in which

of a hospital d

Towa

communicat
opmion as to v ther or not a

nt should be a registered pharma-

In response thereto I submit the following :

dection 2588 of the code, in

you submit, provides:

No person not a reg

so far as it touches the question

stered pharmacist shall conduect the

business of selling at retail, compounding or dispensing drugs,

medieines or poisons, or chemicals for medicinal use, or com-

pounding or dispensing

¢

physicians’ preseriptions as a pharma

cist, nor allow any one who is not a registered pharmacist to

so sell, ecompound or dispense su

+h

drugs, medicines, poisons

or chemicals or physicians’ prescriptions, except such as are

ssistants to and under th
tered pharmaecist and phy

seriptions only.”’

upervision of one who is a regis

sicians who dispense their own pre-

These provisions, in my opinion, would make it necessary that

sergeant of a hospital detachment, a part of whose duty it is to

dispense drugs, be a registered pharmacist

I am returning letter of E

April 24, 1908.
F. J. WiLL, Surgeon General.

12

L. Martindale
Respectfully,
H. W. Byess,
Attorney-General of Towa.




REPORT OF ATTORNEY-GENERAL

1071 EXAMINER.—The shot examiner and not the mine
n has the authority to determine the question of safety
firing of shot.

e before me your letter of the 21st instant in which

ch as there is a dispute between the mine operators
ners of this state relative to the powers of a shot
would you kindly submit to this office an opinion to

ver the following question :

[Has the mine foreman of a mine the right to condemn or
prohibit .the firing of a shot that the regularly certified shoot

xaminer has passed upon as being safe and practical shot to
be fired?’’

In response thereto I submit the following:

Section 2495-b of the supplement to the code provides among
other things as follows:

In all mines, where the coal is blasted from the solid, com-
petent persons shall be employed to examine all shots, before
they are charged. Said examiners to have the power to pro-
hibit the charging and firing of any shot which, in their
judgment, is unsafe.”’

I find no provision anywhere in the statute authorizing or em-
powering the mine foreman to exercise any judgment or diseretion
with reference to the safety of shots; on the other hand, the above
provision lodges with the shot examiner the power to absolutely
control shot firing in so far as the question of safety is involved.

I am therefore of the opinion that when the shot examiner has
determined the question of safety of a particular shot the mine
foreman is without power to condemn or prohibit the firing of
the shot on the ground that it is unsafe.

Respectfully
H. W. Bygss,
Attorney-General of Towa.
April 30, 1908.
Hon, EpwArD SWEENEY,
Mine Inspector, State House.

Privary LAW—CONSTRUCTION AND INTERPRETATION As 1o ForM
or Bauor, Fiune or A¥vrFiavits, GiviNng or Norice By THE
Auprror, THE MaNNER oF MARING NOMINATIONS AND Dury oF
Avprror v FurNisming Sampre Banpors.—Held: (1) The
county auditor in all counties having townships which include
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left thereof. (7 It is the duty of the county auditor to mail
a sample ballot to all candidates for township offices, who have
on file in his office an affidavit

Sir: Referring to the letter of Mr. Frank Leedham, auditor of
Clinton county, I have to say, that in addition to the question
raised by Mr. Leedham with reference to the nomination of assess-
ors at the approaching primary election several other questions
all involving the primary ballot have been raised by other auditors
of the state, and I have thought it advisable to cover all such
points in this opinion.

The questions are:

First. What form of ballot should be used in townships in
which there is an incorporated town, and the nomination of the
assessor is to be mdde by the electors residing in the township
outside of the incorporated town?

Second., Does the primary law contemplate the filing of affi-
davits with the aunditor by candidates for delegates to the eounty
eonvention, and preecinet committeemen ?

Third. 1f such affidavits are filed should the names of such
candidates be printed on the official primary ballot?

Fourth. Is it necessary to include in the notice required by
section 1087-a12 of the primary law, the names and addresses of+
candidates for offices to be filled by the voters of a subdivision
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ich as township officers, and members of the board
1 counties where these officers are seleeted under
an?
Should the ballots for all parties be of the same size?

Sizth. Where no candidate is proposed by the filing of nomi

nation papers or affidavit with the auditor for some of the offices

for which nominations are to be made at the primary, and the
ballot is prepared with blank spaces as shown in the form of bal-
lot set out in section 1087-al4 of the supplement to the code, may
the voters affiliated with the party whose ballot is so made up write
in the name of the person of their choice, put a eross in the square
opposite the name so written, and in that manner make nomina-
tions?

Seventh. Must the county auditor furnish sample ballots to
candidates for township offices?

Considering these questions in the order stated:

First: 1t is provided by section 565 of the code that:

““In each even numbered year, there shall be elected in each
township, a part of which is ineluded within the corporate
limits of any city or town, by the voters of such township re-
siding without the corporate limits of such city or town, one
assessor, in the same manner as provided by law for the elec-
tion of township assessor,’’

Section 1130 of the 1907 supplement to the code of Iowa pro-
vides as follows:

““The board of supervisors shall provide for each precinet
in the eounty, for the purpose of elections, one box, with lock
and key. When any township precinet includes a town or part
thereof, together with territory outside the limits of such town,
the township trustees shall prepare a separate ballot box to
receive the votes for township assessor, which shall be on separ-
ate ballots, and only the ballots of persons living outside of the
limits of such town shall be placed in said ballot box. The
judges of election shall place each ballot in its proper ballot
box. The judges of election shall have the right to administer
an oath to any voter and to examine him under oath as to the
assessor for whom such elector is entitled to vote.”

Section 1087-a16 of the same supplement, in so far as it is ma-
terial to the question involved here, provides:

s among
other that cl ( ! ode shall ap
ply
eral

Under these e ) t it I widitor in
all counties having 1« hips whieh i orated town
““or part thereof togethe tory « ( I its of such
town’’ to have prepare furni t 1 board a
separate ballot to be vot y e ¢ ors residi outside the
limits of such town, and upon which ballot ill be printed the
names of all the candidates who are entitled to have their names
printed on the ballot including those who have filed affidavits for
nomination as assessor if any such have so filed. if not, then the
ballot should contain the necessary blank wee for writing in the
name of a candidate for assessor, and separate ballot boxes should

be provided as required by section 1130 quoted above

Second: Section 1087-a13 of the supplement to the code pro-
vides that:

“The names of candidates of each political party for nomi-
nation for the several offices and blank spaces for delegales to
the counly convention and for party committeemen shall be
printed in black ink on separate sheets of paper uniform in
color, quality, texture and size, with the name of the politieal
party printed at the head of said ballots, which ballots shall
be prepared by the county auditor in the same manner as for
a general eleetion. The names of candidates on all primary
election ballots shall be arranged alphabetically according to
surnames for each office.”’

Qection 1087-a25, in so far as it affects this question, provides:

“The requisite number of names of candidates of his choice
for delegates to the county convention to which each preeinet
is entitled shall be written, or pasted with uniform white past-
ers, on the blank lines upon the ballot by the voter while in the
booth, or by some one designated by the voter unable to write,
after the ballots are received and before they are deposited,
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number of persons from each precinet who

t number of votes shall be the delegates from
county convention. One member of the
committee for each political party from each

Il be elected in the same manner in which delegates
sted

It evident from these provisions that it was not intended
by slature that candidates for delegates to countly eonven

tions, and for precinet committeemen, should file affidavits as pro

vided in section 1087-a10 of the primary law. In fact, this see
tion makes™it clear that it is only candidates for elective offices
who are required to file such affidavits.

Third:

There is no provision in the primary law authorizing

the auditor to have printed upon the primary ballot the names of

candidates for either delegates to county conventions or precinet

committeemen; in fact, the law as above stated specifically pro-

vides that the names of the candidates for such positions must
be ““written, or pasted with uniform white pasters, on the blank
lines upon the ballot by the voter while in the booth, ete.’

Fourth: The provision with reference to notice is that:

‘*At least thirty days before any such primary election, the
secretary of state shall transmit to each county auditor a certi-
fied list containing the name and postoffice address of each per-
son for whom a nomination paper has been filed in his office,
n accordance with the provision of seetion ten of this act and
entitled to be voted for at such primary eleetion by the voters
of such county, together with a designation of the office for
which he is a candidate, and the party from which he secks a
nomination. Such anditor shall forthwith upon receipt there-
of, publish, under the proper party designation, the title of
each office to be filled, the names and addresess of all persons
for whom proper nomination papers have been duly filed, both
in his own office and in the office of the secretary of state, giv-
ing the name and address of each, the date of the primary, the
hours during which the polls will be open, and that the pri-
mary will be held in the regular polling place in each pre-
cinet. Tt shall be the duty of the said auditor to publish saic
notice once each week for two consecutive weeks prior to the
said primary eleetion.”’

The use by the legislaturé in this seetion of the words “‘for
whom proper nomination papers have been duly filed’’ has led to
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Fifth. Seetion 1087
lots shall be made up of
eolor, quality and size.”” To f
my judgment is, that the ballots for all parties sho
game size, and that in preparing them e anditor should have
printed on each ballot squares and blank spaces for all offices to }.
voted for at the primary for which no nomination papers or affi-
davits have been filed.

Sizth: Section 1087-a6 of the primary act, among other things
provides, that the Australian ballot system shall be nsed at the
primary election, and makes certain provisions with reference to
the manner in which votes for persons whose name is written
upon the ballot by the voter shall be counted. Seetion 1119 of
chapter 3, title 6, of the code, which by the primary act 1s made
applicable to primary elections provides among other things that
““the voter may also insert in writin n the proper place the
name of any person for whom he desires to vote, making a eross
opposite thereto.”’

These provisions put it beyond doubt that the voters at .lhu
primary may write in the names of the candidates of their choice,
and make nominations in that way

Seventh: Section 1087-a15 of the act in question provides
among other things that:

““The county auditor of each county shall, at least fifteen
days preceding the primary election, cause to be printed sam-
ple ballots of each political party and the words ‘sample Im.l»
lot’ shall be printed near the top of each of such I\il”(‘llﬁ in
large capital letters, and immediately thereafter Slf:l“ mail one
of such sample ballots to each candidate who is entitled to have
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his name printed on the official primary ballot of any party in
net in his county to the postoffice address of such
given in his nomination paper, or affidavit, as the

1«

Under this provision it is the duty of the county auditor to
mail a sample copy to all candidates for township offices who
have on file in his office an affidavit

Respectfully,
H. W. BYERS,

May 6, 1908. Attoney-General of Iowa.
Hon. W. C; HAYWARD,

Secretary of State,

CorrorRATIONS —ExX0oHANGE oF STOCK.—An issue of stock by one
corporation for the stock of another corporation is illegal.

GentLEMEN: T beg to acknowledge receipt of your secretary’s
communieation of the 4th instant with application of the Farmers
Lumber Company of Manson, Towa, for authority to issue stock
in exchange for stock in another company, and requesting an opin-
ion as to whether or not such an exchange of stock would be law-
ful.

In response thereto, I have to say, that the same question was
submitted to my predecessor by the present auditor of state on
the 2d day of November, 1905, and in a very extended and well
considered opinion the conclusion was reached that it would be
against public policy to permit one corporation to purchase and own
the stock of another.

General Mullan’s conelusion is in harmony with the great weight
of authority, and even if the applicant lumber company was author-
ized by its articles of ineorporation to deal in the stock of other
corporations, which I take it it is not from the statement in the ap-
plication as to the purpose for which the eorporation was formed, T
would be inclined to hold that the exchange of stock as proposed in
the application referred to would be without authority in law.

(eneral Mullan’s opinion will be found in the report of the at-
torney general for 1906 on page 292. 1 am returning you here-
with the application of the lumber company.

Respectfully,
H. W. Byess,
Attorney-General of Towa.

May 9, 1908.

To TaE HonNorapLe Execurive CouNcin oF THE STATE oF TowA.

t for an p1 1 ndments

p1 ri L1 1 rged
aerainst that part of t hree d articles
cutor,

administrator, g n \ 1 te ithorized by
law.”” - The objection, howevi ( | ( t would
justify you under the 1 f t t proposed amend

ments

May 19, 1908.
W. C. HAYWARD,

Secretary of State

SaviNgs BANKs—Form o CeErRTIFICATE—FER REQUIRED TO BE PAID

In general, changes in articles of incorporation shall be valid

only when recorded, approved, and published as required in

case of original articles. Savings banks must pay the fee re-

quired by seetion 1615 of the ecode. Method of issuing and ex-

changing stock prescribed by section 1641-b of the eode sup-
plement.

Sir: I am in receipt of your communication of the 21st instant
with a copy of certificate inereasing the capital stock of the Citi-
zens Savings Bank of Washington, Towa, and asking for an opin-
ion :

First. As to whether or not the certificate is in proper form

Second. As to whether or not the fee required by section 1610
of the 1907 supplement to the code must be paid by this corporation,
and,

Third. As to whether or not this bank can issue $25,000 of the
increased capital stock in exchange for its surplus fund without
proceeding as required by chapter 71 of the acts of the thirty-second
general assembly.

In response thereto I submit the following:

First. Seetion 1615 of the code authorizes changes in the articles
of incorporation and in substance provides, that such changes shall
be valid only when recorded, approved, and published as required
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case of original articles, with the exeeption that amendments may
acknowledged by such officers of the corporation as

mayv be designated by the stockholders.

his seetion is general in its nature and applies to all corporations
seeking to amend and change their articles, except corporations ere-
ated under the several chapters of title 9, and for which some other
or different provision has been made with reference to changing
their articles or inereasing their capital stock

Qection 1856 of the code makes special provision for increasing
the capital stock of savings banks, and covers the entire procedure;
and in view of the provisions of this section, I am of the opinion
that your first question must be answered in the affirmative. To
hold othefwise would make it necessary for this corporation to pro-
ceed under both section 1615 and seetion 1856, requiring it to go

to the expense and trouble of duplieating the record of its action

in increasing its eapital stock, and the only difference there would
be after both records had been made up would be that in the one
case the action of the corporation in making the change in its eapi-
tal stoek would be verified by the affidavit of the chairman and
seeretary of the meeting at which the change was made and certi-
fied to by a majority of the board of directors, while in the other,
the instrument showing the action of the corporation would be
siened and acknowledged by the persons designated by the stock-
holders.

Second tion 1610 of the 1907 supplement to the code, like
section 1615 is general in its nature, and applies to all corporations

organized and doing business in the State of Towa, and unless there

sring the organization of sav-

is some provision in the chapter cov
ings banks exempting such corporations from the payment of the
fee, the bank in question must pay the fee required by this section.
T am unable to find any such exemption, and therefore answer your
second question in the affirmative.

Third. As to your third question, if this corporation desires to
issue and exchange its stock for anything other than money it must
proceed under section 1641-b of the 1907 supplement to the code.

Respectfully,
H. W. Byess,
Altorney-General of Towa.
May 22, 1908.
Hon, W. C. HAYWARD,
cretary of State.
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INSURANCE COMPANY—A

‘a two-thirds

meeting’’ found I
thirds of the po [} I ‘
Sik: Referring tl
of mcorporation of the Con v
and the proper construction to I : [X the "‘l‘wl!"\l
have to say, that after a « 1 A f furnished
by Mr. A. A. McLaughlin msel { } I [ am inelined
to take a different view from tl t 1 ly at the time
the question was fir be
It was my thought then that tl 1 n tl 1 two
thirds vote of the poliey-hold ’

meant two-thirds of all of t ! hold |
Mr. MeLaughlin's argument on tl westion, and th ithoritic
presented by him have forced me to the

above quoted means two-thirds of the polic

a meeting,
Respeetfully
H. W. DyErs,
{ttorney-General of lowa.
June 11, 1908
Hon. B. F. CarroLr,
Auditor of State

Power or EpvcaTioNAL Boarp ov ExaMiNeErs 1o PuBrLisn Pampi-
L

Held: That under the provisions of chapter 6, acts of
the thirty-second general assembly, the 1

of examiners
have authority to determine in the first instance what pamph-
lets and other printed matter are necessary for use in their
department ; but held that the general authority to pass upon
bills for printing and the reasonable necessity therefor rests
with the executive council, and henee orders by said board for
such printing should be made through the exeutive council
or have the approval of that body.

Sik: T have before me your communication in which you say :

“Your official opinion is desired upon the following ques-
tions concerning the power of the educational board of ex-
aminers to publish pamphlets and outlines on edueational sub-

jeets relating to their duties under chapter 6, laws of the
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thirty-second general assembly. In whom is authority vested
to determine (a) the necessity for publishing such pamphlets
or outlines; (b) the number of copies to be issued, and (e)
the form in which they shall be issued.’’

In response thereto I submit the following:

Section 5 of the act referred to is as follows:

““This act shall be construed as giving legal authority to
the educational board of examiners to obtain all the necessary
printing for the performance of their duties, as required by
law, in the same manner as the printing is provided for state
officers.”’

Under this provision the eduecational board of examiners in the
first instance have the authority to determine what pamphlets and
other printed matter are necessary for use in their department, as
well as the number and the form in which they shall be issued.
The general authority, however, to pass upon bills for printing,
ete., and the reasonable necessity of the particular book or pamph-
let rests with the executive council, and orders by the edueational
board of examiners for such printing should either be made through
the council or have the approval of that body.

Respectfully,
H., W. Bygrs,
Attorney-General of Iowa.
June 12, 1908.
Hon. Jonn F. Riaas,
Superintendent Public Instruction.

TaxatioN oF TeLEGRAPH AND TEeELEPHONE CoMpPANIES—MEANING
oF Worp “‘LiNge.”—Held: That the word ‘“‘line’’ as used
in section 3, chapter 42, acts of the twenty-eighth general as-
sembly, means the wires and polls over which the telegraph
or telephone company operates its business, but that the same
company need not necessarily own both wires and polls in
order to come within the term ‘‘operating a line in this state.”’

GentLEMEN: T have before me the communication of your see-
retary asking for an opinion as to the proper meaning of the
word ‘‘line”’ as used in section 3, chapter 42, acts of the twenty-

eighth general assembly.

to eome wit

lustrate

i telephone X Moir \1 "W both poles and

wires; the Mutual Telephon¢ \ opi telephone
line' between the same ! nd having
them strung on the ) owned 1 B | Company,
and fc € Purposes ( tion tl ngth of ﬂ.xv
line of both compan

11

BYERS,

lowa
June 13, 1908

To mae HoNoraprLe Execurivi N OF THE STATE oF Iowa.

ExPrNsSps oF STATE VETERINARIAN.—Held: That the term ‘‘actual
expenses’’ as used in section 2538 of the 1907 supplement. to
the code would cover hotel bills paid by the state veterinary
surgeon while away from his home in the discharge of his
official duties.

GeNTLEMEN: Referring to the communication of your secretary
some days ago containing a elaim made by P. O. Koto, state veteri-
nary surgeon, for expense, and asking for an opinion as to whether
or not under section 2538 of the 1907 supplement to the code the
state veterinary surgeon is entitled to charge for living expenses
while in the city of Des Moines, I have to say, that I have examined
the section referred to and have considered it in connection with
the original seetion in the code, and am of the opinion that the
term ‘‘actual expenses’ as used in the section above referred to
would cover hotel bills paid by the state veterinary surgeon while
away from his home in the discharge of his official duties.

Respectfully,
H. W. Bygrs,
Attorney-General of Iowa.

June 13, 1908.

To rae HoNorasLe Execurive Councit oF THE STATE oF Iowa.
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STATE BoArD OF CaNvVAsSErRS 10 DETERMINE Tie Vore.—Held :

That in case of a tie vote between candidates for the office

state senator it is the duty of the state board of canvassers

to determine by lot the tie vote as between such candidates.
GeNTLEMEN: In response to the oral request of your chairman
for an opinion as to whether or not it is the duty of your body
acting as a board of canvassers to determine the tie voté in the
twenty-fifth senatorial district, whieh resulted in no nomination of
democratic candidate for senator for that district, I submit the

following :

Section 1087-a-22 of the supplement to the code provides among

other things:

““On the second Monday after the June primary election,
the executive council shall meet as a canvassing board, and
open and canvass the abstract returns received from each

county in the state Such eanvass and certificates

shall be final as to all candidates named therein; * * #* #
and (the board) shall also forthwith prepare a certificate as
to each office, separately, for which no candidate was nomi-
nated, together with the names of the several candidates for
each of such offices voted for at the primary cleetion and the
number of votes received by each of such candidates and send
such certificates to the chairman of the party central commit-
tee for the state, in ease of offices to be filled by the voters of
the entire state, and to the chairman of the party central com-
mittee for a district of the state, if known, in case of offices
to be filled by the voters of any such district of the state com-
posed of more than one county, and to the county auditor of
each county in any such distriet, and to the county auditor
and chairman of the party central commitiee for the county,

in case any such distriet is composed of one county,’’

Section 1087-a-24, in so far as it relates to the determination of
tie votes, provides:

““In case of a tie vote resulting in no nomination for any
office, or election of delegates or party committeeman, the tie
shall forthwith be determined by lot by the board of canvassers,
or judges of election, as the case may be,”’

member ¢

» and from his home

an examinatior

charge of his official duties

diem for the time thus necessarily spe
SIR [ am in receipt ol your communication requesting an opin
ion as to whether the members of the board of medical examiners
are entitled to a per diem for the time necessarily spent en route
to and from their homes to the place where the examination is held.

Section 2583 of the code supplement of 1907 provides in part
that “‘each member of the board of examiners shall receive out of
the fund ereated by the payment of fees by applicants for exami-
nation or certificates, the sum of eight dollars for each day and nee-
essary traveling expenses for the time he is actually engaged in
the discharge of his duties as a member of the board.”’

It is my opinion that a member of the board while en route to
ind from his home by the nearest practical route to the place where
the examination is held, is enaged in the discharge of his official
duties and he is therefore entitled to a per diem for the time thus
necessarily spent.

Respeetfully,
H. W. Byers,
Attorney-General of Iowa.

July 8, 1908

Hon. A, B. CummiINs,
Governor of Iowa.
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RI
Per Digm oF ReGENTS oF STATE UNIVERSITIE Held:
nts and trustees of the state university while trav |
nd from their homes to the state university by the nearest !
practieal route for the purpose of holding official meetings, are

engaged in the performance of official duties, and are there-

fore entitled to a per diem for the time thus necessarily spent ‘/ th ult I
Sir: I am in receipt of your communication of the 12th ultimo n i ! ( t
Al I'A‘qll“\“!‘:,' to be advised as to whether or not regents of the state ] n v of the
i university are entitled to per diem for only the time actually spent i ted States, 1 port of
in board and committee meetings, or whether they are entitled fo N ! ndant sl ¢ hom
a per diem for the time necessarily spent enroute to and from their " Id \ I Ars
homes to the state university for the purpose of discharging their ad 1 ask for I I tice of
official duties as regents of the university ! By FOROIVIE 1 lent reed from
‘ setion 2617 of the code provides: he az I the United f I I I tinued
I ] It I 1 ¢ ;
| ¥ “Regents and trustees shall be allowed four dollars for each ‘l - S tr
! I day actually and necessarily engaged in the performance of It g i
t official duties, not exceeding thirty days in any one year, and b tofore | I ’ P11 of 4] ‘
| mileage at the same rate as is allowed members of the general atiy o 1 e s 4 4 11 getimany. I :
‘ assembly. The limitation of thirty days shall not apply to kssen  that : 1 o : i _v,,,\,,l‘ AY.\
iU building committees, which shall not eonsist of more than three | ) b dntaroreted s to lim 1d "] \“‘j A\’y‘j’;
members. but such committees shall not charge for or receive ( n the eivil but that the previous interpretatior . -‘i‘l,: ,’:,
compensation for more than sixty days in any one year.”’ said act should still prevail ”Vni IO Trondtn - adacrotsd ‘”mmw m';-::

all dependent soldiers honorably discharged from the

It is my opinion that regents and trustees of the Hni\wlmit)’ while i
traveling to and from their homes to the state university by the of the United States who served in Towa regiments or batteries ,;,.
nearest practical route for the purpose of holding official meetings dited to the state of 1 1, or who have been residents of
are engaged in the performance of official duties, and are therefore this state for three years next preceeding the date of application
entitled to a per diem for the time thus necessarily spent. Respectfully,

Respectfully, . W. Bygss,
H. W. Byers, Attorney-General of Towa.
Attorney-General of Towa July 22, 1908

July 8, 1908. Honorante Boarp oF CoNTROI

Hox. B. F. CarroLL,
‘ Auditor of State.
I'ATE BOARD oF CANVASSES Time 18 Wiicn OANvass MusT BE

Mape Axp Resvrr Decnarep.—Teld: That is was the duty

3 of the executive couneil sitting hos oo - .
Sorpiers’ HoME AT MARSHALLTOWN—CONDITIONS OF ADMISSION.— ‘ a hoard of canvassers to com-

Held: That the previous interpretation placed upon chapter ; :;Il‘::“:'\':‘,:;‘ jfl"’l"“"'_]l‘.’\‘."[i"“l'y" ]”"" ““"f“ of the primary eleetion
920. title XIT of the code, relating to the admission of soldiers : e ——— \\Ihivh 2 :”“'“'l_’w‘\f;““'"l‘ f“‘ ,“.[.I[ l'-”';' than the last
to the Soldiers’ Home at Marshalltown, should still prevail and tiio ‘ g al canvass could be held under
that the home should continue to receive all dependent sol-

diers honorably discharged from the army of the United States

primary law in such distriet, and at which convention a
nomination for eongress conld legally be made
13

if none had
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at the preceding primary. As to whether the ae-
state board of canvassers would be legal in the
that said board failed to make the canvass and declare
] { thin the time specified? Quaere

[ am in receipt of your communication of the 20th instant

n which you say

S. F. Prouty, a candidate at the recent primary for repre-
wentative in congress from the seventh congressional distriet,
(1 has filed with the executive counecil a written demand that the

meil eanvass the returns and declare the result as to said

office prior to the time fixed in the law for holding the congres-
sional convention. e

““The question upon which the eouncil desires your opinion
is as follows: Is it the duty of the counecil to make the canvass
and declare the result prior to the time mentioned, it further
appearing that the board of supervisors of Dallas county has
made no returns of said primary election to the secretary of
state or to the executive eouncil?’’

Section 1087-a-4 of the supplement to the code among other
things provides: That the primary election shall be held on the
first Tuesday after the first Monday in June in the year 1908, and
biennially thereafter. This year the day fixed fell on the 2d day
of June.

Section 1087-a-12, in so far as it is material to your inquiry, re-
quires the secretary of state to transmit to each county auditor at
least thirty days before the day for holding the primary election,
a certified list containing the name and postoffice address of each
person for whom a nomination paper has been filed in his office.

The same section requires the auditor to forthwith, upon receipt
of such list, publish the same giving the date of the primary, the
hours during which the polls will be open, and designating the
polling place. Tt is required that this notice or list shall be pub-
lished once a week for two consecutive weeks prior to the primary
election.

Section 1087-a-13 makes provision for printing the official bal-
lot, and makes it the duty of the county auditor to prepare the
same in the same manner as for general clection.

Section 1087-a-15, in so far as it is material now, requires the
aunditor to, at least fifteen days preceding the primary election, pre-
pare, have printed and distribute to the candidates sample bal-
lots.
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S n 1087-a-1¢ 1 bstar ¥ I | t
plies for
| poi1
£} referred
dut 1) X
the fixed wld
Section 1( 1
{ I n
I th th
! I ; Al
1 f 1 ind de
tra
1
{ the t : 8
nominated
Se n 1087 20 amor her 1 1 t rd
f rs to make 1 §S as
United Stat nator, el t d 1d vice-president
of the United States, all state ficers, rep: tative in “'HH,’I"\\
nd s nd rem tati 1 i mbly :
tior 2 provides 1 | nee, that the ¢ wutive eoun-
1 sl nvassi i t1 ond Monday after
the June pr ary eleetion, and shall n and eanvass the abstract
refturns 1 1 wh
It further provides that if returns : ol re ved from all the
counties the seeretary of stat hall immediately nd a messenger
after the 1 ng returns, and the board it d to adjourn
from day | until they are received
The board is required to make an absti mnvass, and
sign and eertify thereto. It is then provided that sueh eanvass and
certificates shall be final as to all eandidates named therein, and

that the ecandidates for each political party for each

office having
triet, as the
case may be, provided he received not less than thirty-five per cen-

received the highest number of votes in the state ¢

tum of all the votes cast by the party for the office, shall be the
nominee of his party, and entitled to have his name go on the offi-
eial ballot at the general election without other certificate.

The board is also required to prepare and certify a list of the
candidates of each party so nominated separately, and deliver to
the chairman of each party central committee for the state a copy
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d to fort th prepare a cemtificate as to each office,
] for ich no eandidate was nominated, together with
{ candidates for each of such offices voted
the pri ) nd the number of votes received by
i | d such rtificates to the chairmen of the
mitte n case of offices to be filled by the voters
th t t and to the chairman of the party central com
f 1 distriet of the state, if known, in case of offices to be
| he voters of such distriet of the state composed of more

1087-a-23 provides for filing with the seeretary of state
nal abstract returns when the canvass is completed, and

) 1 l¢ for vvl'\M_\m_,' vaeaney nominations.

n 1087-a-26 provides as follows:

In any senatorial, judieial, or congressional district com-

posed of more than one eounty, in any year in which a senator

general assembly, a judge of the distriet court, or a re-
presentative in congress of the United States is to be elected,
a senatorial or congressional convention may be held, and a
Jjudieial convention shall be held by each political party parti-
:tion of that year. Not less than
ten days and not more than sixty days before the day fixed

cipating in the primary

for holding the county convention a ecall for such senatorial,
judicial and congressional convention to be held shall be issued
by the party central committee for any such distriet and pub-
lished in at least one newspaper of general circulation of each
county composing any such distriet and which call shall state
among other things the number of delegates each county of
the district shall be entitled to and the time and place of hold-
ing the convention. Any such ecall shall be signed by the chair-
man of the party central committee for any suech distriet,
and be filed by him with the county auditor not less than five
days before the county convention and the county auditor shall
attach a true copy thereof to the eertified list of delegates re-
quired to be delivered by him to the chairman of the respective

county central committees. In e no nomiantion was made

in the primary eleetion for the office of senator in the general
assembly in any distriet composed of more than one county, or
for the office of representative in congress of the United States,
as shown by the certificate issued by the state board of can-
vassers provided for in this aet, then in any such district the
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1 1 I S
I'he questior 1 boy
referred to fron h it nt 1 tl n which
the executive council required to eany the 1 s of the pri
mary election and declare the
It will be noted that the e« 1 eonvention is only author
ized to nominate a cand for 1 esentative in congress when
no nomination was made at the primary election, and the warrant
or authority upon which sueh nomination n ide by the econ-
gressional convention is the certificate from the stat canvassing
board setting forth the fact that no nomination for representative
in congress was made at the primary election ; and the time in which

such distriet convention may be held is limited to

ot earlier

than the first Thursday or later than the fifth " following
the county convention,
It is contended the one hand that since the primary act author-

izes the executive council, while sitting as a « ssing board, to
wire received, the
s indefinite, and
that the adjournment from day to day may continue at least until

adjourn from day to day until all of the ret

time in which they must complete their can

the last day upon which the secretary of state must m

up and
certify out the ballot, which under the act is fifteen days before the
general election.

On the other hand, it is urged that the board must complete its
canvass and certify the result not later than the last day upon
which a legal congressional convention can be held, and the nomina-
tion of a candidate for congress made
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| to agree with the latter view I confess, however,
t the « 1s not entirely free from doubt, and regret that
- por t 1estion must be determined without time enough
tl ate and careful consideration it deserves.
howev made an earnest effort to reach a right eonclusion

n mind tl reat importanee of the interests involved
legislature in the passage of the primary law intended to
furnish an orderly system or method of making nominations and

making up an official ballot. To make the system workable it was
necessary to begin with the precinet and move up step by step to
the final making up of the ballot by the seeretary of state, and to
enjoin upon numerous public officers certain duties with reference
to each step in the system. If the county auditor failed to perform
the duties enjoined upon him in the preparation of the ballot pre-
ceding the date of the primary, no primary could be held; in other
words, the faithful performance of the duties enjoined upon each

succeeding officer, board, or convention depends upon the diligent
and faithful performance of the duties enjoined upon the preced-
ing officer, board, or convention, and unless these duties are per-
formed or steps taken, at least by the time the next officer, board, or
convention is required to act, confusion results and the whole sys-
tem fails

It may be true, as claimed by counsel, that the provisions of the
act under discussion fixing the time in which certain duties are to
be performed are not mandatory in the sense that the exaet min-
ute, hour, or day is fixed in which action must be taken, but they
are mandatory in the sense that the duty must be performed in the
manner required, and in time to save the rights and privileges of
all parties interested, and to make the system workable in all its
parts.

Under the system for nomination provided by the act under dis-
cussion a snccessful candidate at the primary election acquires
a two-fold right or privilege, if I may put it that way:

First. The right to all the time the legislature intended to give
him in which to present to the voters his claims for election to the
office for which he has been nominated, and,

Second. The right to have his name go on the official election
ballot.

The theory advanced by the able counsel that the state board of
canvassers would have the right to delay its canvass and the dee-
laration of the result thereof until fifteen days before election
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d deprive the successful eandidate of the first right sug

and make barren the second

I't ry | f th 14 ( 3|
the primar eral months be re the el Y 1s to mal it not
m‘l_-, I"'\"“;' for t e sful candidate to roy present his
laim, but for the to ha tir | opportunity to Tl

msel to tl 1 hen the le

pr d that d d earlier

th IMursd r later tl £l ftl hursday following
the I 1 lly the t t of that body
that 1 t
fully p | h 1
¢an 8 of tl I | |

it was the

this provision to require th it con
vassing board, to complete its canvass, declare and certify the re
sult at least by the fifth Thursday following the county econven
tion.

Having reached this conclusion the further question is suggested
by the situation confronting the counecil as to whether or not the
failure of the board of supervisors of Dallas county to certify up
the returns of that county will operate to extend the time in which
the ecouneil must complete its canvass and declare the results

It is earnestly urged on one side that the council is bound to de-
lay its canvass until returns are received from every county in the
gtate, If this be true then a situation might arise, and such a sit-
uation may now exist with reference to the Dallas county returns,
that would make it impossible for the executive counecil to canvass
the returns of the June primary and declare the result before the
November election, thus not only depriving the successful eandidate
for congress in the seventh distriet of his right to make a campaign,
and to have his name on the official eleetion ballot, but in addition
depriving every candidate for the other state offices of the same
right, and in effect nullifying the whole primary election.

The reason given for this startling proposition is that to canvass
the returns and declare the result without the returns from Dallas
ecounty would disfranchise several thousand voters in that county,
but it seems to me a eomplete answer to this argument is found in
the faet that to follow it to a logical conclusion would make it pos-
sible for the action of a eanvassing board in a single county to dis-
franchise the voters in all the counties of the state, and nullify
the entire primary election.
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tl w of some jurisdietions, but it has never been

I T think I am safe in the belief that it never

\ that your body has performed its full duty

ith 1 t r returns from Dallas county, it is
my op i duty of your board to complete the can-

S8 1 decl the result of the primary election in the seventh
ongl nal district not later than the last day upon which a
congri nal convention can be held under the primary law in
uek t, and at which convention a nomination for congress
n made if none has been made at the preceding pri-
mary not, however, wish to be understood as passing upon
the 1 't of your boards failure to act by the time stated. I

am simply declaring what I firmly believe to be the eorrect inter-
pretation of the primary act with respect to the time within which
it is made the duty of your board to canvass the returns and de-
clare the result, and while I have before me no official information
as to just why the returns from Dallas county are delayed, nor
as to just who is responsible for such delay, at the risk of commit-
ting an impropriety I venture the suggestion that it is the duty of
all parties interested to make an earnest and honest effort to have
the returns from that county filed with the executive couneil before
the expiration of the time in which it is required to complete its
work in order that it may perform the duties enjoined upon it by
the law of the state, thus protectng the rights of all of the inter-
ested candidates as well as giving foree and effect to the expressed
will of all the people at the primary election.
Respectfully,
H. W. ByErs,
Attorney-General of Iowa.
July 22, 1908.
GoverNor A. B. Cummins,

Chairman Executive Council,

Draivage Ditem Marrers—PAyMENT oF Cost—Ield: That
where a drainage ditch petition was withdrawn the costs al-
ready incurred should be paid and a new petition and new
bond filed before another commissioner is appointed,

Si: In response to your verbal request for an opinion as to

whether or not in the drainage matter referred to you by F. G.

Dunahugh, auditor of Stery county, Iowa, and in which the

hicl s depa
I Junahugh, T 1
e 1
before ther n
[ e |
/
J
H B. F. Car
‘ f
Vacancy 1§ Or (
NoMINATION TO Frun Sam Vac ( I 1 1 der the
general statute covering el o1 I T the

thirty-second general assembly, that it

of the party
commuttees of the several political parties of this state to call
a state convention to make a nomination to il the vacaney in
the office of judges of the sup :

me court 1at the several
county conventions in th tate should be mposed of the
delegates selected at the recent primary el 0

Sim: T have before me your communication

of the 16th instant
in which you say:

““Hon, Chas. A. Bishop one of the

justices of
court of Towa died on the 9th inst. Will you kin
your opinion upon the following questior

“Pirst. Ts the vacancy thus caused one which should be
filled by the voters at the

general election in November, 1908.
and should T include this office in the

proclamation for such
election,””

“Second. If you answer the aboy question in the

affirma-
tive, what is the procedure for political parties in making and
certifying nominations, and how can such nominations as well
as those made by petition, be lawfully placed upon the official
ballot ?”’

In response thereto I submit the following :
The constitution provides for filling Judicial offices by e

lection,
and that,
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When any office shall, from any cause, become vacant, and
thod nrovided by the constitution and laws for filling
1ch vaecanc the governor shall have power to fill such va
by eranting a commission, which shall expire at the
the next session of the general assembly, or at the next

tion by the people.”” Section 10 article 4.
n all cases of elections to fill vacancies in office occurring

before the expiration of a full term, the person so elected shall
hold for the residue of the unexpired term; and all persons
appointed to fill vacancies in office, shall hold until the next
weneral election, and until their successors are elected and qual-
ified.”” Section 6, article 11.

“The judges of the supreme court shall be elected by the

qualified electors of the state, * * *.” Section 3, artiele 5.

It will thus be seen that in this state the judiciary are elected.
ssities

The exception made to meet possible contingeneies and nee

is by appointment to fill vacancies, and such appointments are

expressly limited by the above provisions and must expire at the
next general election, thus indicating eclearly that it was the in-
tention to make the election of judges of our courts the rule, and
appointment the exception.

The same intention is apparent when the statute covering the
filling of vacancies of this character is considered.

Section 1272 of the supplement to the eode among other things
provides, that vacancies in the offices of judges of the courts of
record shall be filled by the governor.

Section 1276 of the code, in so far as it has important bearing

upon the question here, is as follows:

“An officer filling a vacaney in an office which is filled by
election of the people shall continue to hold until the next
vegular eleetion at which such vacancy can be filled, and until

a successor is elected and qualified.”

Thus earrying into the statute and giving additional force and
effect to the rule or principle established by the constitution, that
judges of our courts are to hold their commissions from the peo-
ple, and that in contingencies arising from the certainty of death,
and the uneertainty of resignation, appointments are to be made
to continue only until the next convenient opportunity the people
have to fill the vacancy under our system or method of selecting
such officers.
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It is claimed that the la 1276 he t rew
lar election at whicl l

tion held at the j

the particular offi

g "and ‘‘next regu ( d in the con
stitution and statute means the ( ) hiel particu
lar office would be filled in the usual L o

Such a construction, it seer I y to the
plain language of our statute, but I 181018
hereinbefore quoted ; at any ratc 1 end
to the controversy by its decision in Dyer B /

and under the rule announced in that case the vaca
the death of the Hon. Charles A. Bishop is one which
filled at the general election in Novembe
stated in your proclamation for such election

., 1908, and should be so

I have had more diffienlty with your second question. So far
as I have been able to find it is the first time in the history of the
state that just such a problem has been presented for solution,

Until the adoption of the primary law there was no legal and
orderly system of making nominations for public offices in this
state. It was simply provided that political parties which ‘‘at
the general election next preceding polled at least two per eent of
the entire vote cast in the state’’ was entitled to make one nomina-
tion of a candidate for any state, district, or municipal office. The
method of making the nomination whether by primary 1cus, or
convention, was left entirely to the party organizations. The usual
method was the precinet caucus at which delegates were seleeted to

the county convention, and in turn the county convention selected
delegates to the state convention at which nominations were made
for all state offices, and the secretary of state in making up the
official ballot for state offices was guided by the certificate of the
presiding officers of such convention.

The thirty-second general assembly, in the passage of the pri-
mary act, undertook to furnish a complete system under which
the candidates of all political parties for all offices which under
the law are to be filled by direct vote of the voters of the state,
except judges of the supreme, district, and superior courts, should
be nominated at a primary election; and there ean be no doubt
that as to all of the offices which fall within its provisions the sys-
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des and takes the place of all preexist-

ations, so that if the nomination of
rt is in any sense covered by the general
Y i primary law, then at this time the nomination to

fill t iestion could only be made by petition as pro-

e, hence the question is: Does the

complete method or system under which

nominatior ar judges of the supreme, distriet, and superior
conrt to be controlled and made?

The question is an important one, not only beeause it involves
one of the most important positions in all the list of state offices,

but because there is a vital governmental principle at stake.

If it is true, as some contend, that the selection of candidates
district
trolled by the provisions of the primary law, then the law in that

for supreme

and superior judges is in no manner con-

respect is defective and should be amended. A careful considera-
tion of the aet, however, shows that this econtention is not sound
While it is true that judges are not nominated by a direet pri-
mary vote, the act does provide that all the county conventions
shall be made up of delegates selected at the prime
the direet v
which judicial and state conventions shall be held, and provides

'y eleetion by

te of the voters of each precinct; fixes the time at

that these conventions shall be composed of delegates named at the
several county conventions.

It is true that these several provisions, as well as the provisions
authorizing the party committee to fill vacancies oceurring after
the primary, apply only to offices the terms of which expire in Jan-
uary following the primary election, but they all indicate the gen-
eral purpose of the law making body to establish a legal primary
election at which delegates to all county eonventions at least shall
be selected by direct vote of the people.

The delegafps so selected to the ecounty conventions are, in my
judgment, quasi public officers, and since the statute does not fix
their term of office they would hold until their successors are
elected, which would be at the succeeding primary election.

For these reasons, and many others that might be urged, I am in-
clined to hold that under the general statute covering elections,
and the primary act of the thirty-second general assembly, the
party central committees of the several political parties in this
state have the power, and it is their duty, to call a state conven-
tion to make a nomination for the office made vacant by the death
of Hon. Charles A, Bishop, and that the several county conven-

<y
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tions in the state be eomposed of the delegates selected at the re
ent primary election

I do not, however ‘ ‘ holding that
nomination made | I ler the old e
system would b 1 t that the
method pointed out 101 with the

pirit and purpo

of Towa
July 25, 1908.
Hon, AuBertT B. CuMMIN

Governor of Towa

COLLATERAL INHERITANCE TAx—PAYMENT BY THE STATE oF COSTS
AND INTEREST IN CASE oF REFUND.—In an action brought for
a refund of collateral inheritance tax which has been errone-
ously paid into the state treasury the court is authorized to
tax the costs against either party to the suit. Held, however,
that there is no provision in the statute authorizing the state

of Towa to pay interest upon judgments of this nature
GeNTLEMEN: I am in receipt of your communication of the
20th ultimo enclosing papers in the case of R. F. Clarke, trustee,
vs. W. W. Morrow, treasurer of slate.
the said trustee to recover a sum of money which was paid to the

The case was brought by

treasurer of state as collateral inheritance tax, but which in faect
was in excess of the correet amount due the treasurer of state. The
said Clarke as trustee recovered a judgment against the treasurer
of state in the sum of $417.05, together with the costs of the action
amounting to $23.50. The said Clarke as trustee now demands that
the state of Towa pay the amount of judgment recovered and costs
of suit, together with interest from the date of the rendition of said
judgment at six per cent. You ask for an opinion as to whether
the state is required to pay costs and interest in said action.

Section 1475-a code supplement provides:

“That when a court of competent jurisdiction has or may
hereafter determine that property, upon which a eollateral in-
heritance tax has been paid, is not subject to or liable for the
payment of such tax, so much of such tax which has been over-
paid to the treasurer of state, shall be returned or refunded
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to the executor or administrator of such estate, or to those en
when a certified copy of the record of such court
showing the fact of non-liability of such property to the pay
t of such tax has been filed with the executive council of
te, the executive counecil shall issue an order to the audi-

ate direeting him to issue a warrant upon the treas
of state to refund such tax.”’

There is nothing therein contained authorizing the executive
council or any state officer to issue a warrant upon the treasurer
of state to pay interest on the judgment recovered against the
treasurer of state for a refund of tax paid in excess of the correet
amount due, and I think I am safe in saying that there is no
provision in the statute authorizing the state of Towa to pay inter-
est upon a judgment of this nature.

As to the question of costs, however, I believe that whenever it
is necessary for the state to bring an action to enforce collection of
the inheritance tax, and the state suceeeds in obtaining a judgment
in any sum, the costs should be taxed to the property and the de-
fendants in said suit; but when the state is a party defendant in
an action brought by an executor or administrator to recover a
sum of money which the state has colleeted in excess of the correet
amount of tax due upon property subjeet to tax, it is within the
power of the distriet court to assess the costs to the state.

Rule 9 of the rules and regulation relating to the assessments
and collection of the collateral inheritance tax provides that in
all cases where the property is found to be liable to taxation under
the inheritance tax law, all costs of the proceedings had for the
assessment of such tax shall be chargeable to such property, but to
discharge the lien upon such property all costs as well as the taxes
must be paid. In all other cases the costs are to be paid as ordered
by the gourt.

The last statement of said rule would, in my opinion, authorize
the court to tax the costs, in an action brought for a refund of
the tax, against either party to said suit, the court presumably be-
inging governed by equitable considerations in such taxation.

My conclusions are, therefore, that the state should pay the
costs of this suit, but is not authorized to pay interest on the judg-
ment, Respectfully,

IT. W. Byegs,

July 25, 1908 Attorney-General of lowa
Hon, Execumive Counoi or Towa.

) )

REPORT OF ATTORNEY-GENERAI

Re-Weigning Coa AmMount Woica M BE ( —Held
That chapter 113, acts of the thirt md bly
limits the amount that 1 e ed
operating within {tl hir i 1
act app! to be fe

(JENTLEMF | " I J Is-F
Compa / ( I tl
1 1 I I
of t i
1 I I mount that may
! h | I t t for
eigl tl t I fe ¢
intrastat hipr | letter
to the traffic man £ th { I n ad Company of

February 18th

Attorney-General of Iowa
July 29, 1908

To tae HoNorasLe BoArp oF RAILROAD COMMISSIONERS.

BANKS—ARTICLES OF INCORPORATION—DLEGAL FEEs For FILING
Awriores.—Held: That the articles of incorporation of the
Marion Savings Bank, the Security Savings Bank, and the
Ottumwa Savings Bank should be accepted and filed by the
secretary of state upon the payment of the fee required by the
statute in forece at the time of the filing

Smr: I am returning to you papers as follows:

First. Copy of articles of ineorporation of Marion Savings Bank
of Marion, Iowa.

Second. Certified copy of articles of ineorporation of Security
Savings Bank of Cedar Rapids, Iowa.

Third. Certified copy of articles of incorporation of Ottumwa
Savings Bank of Ottumwa, Towa.

These papers were forwarded to me several days ago from your
office with a request for an opinion as to whether or not these
banks were properly incorporated, and, as to whether or not the
secretary of state ought to accept for filing the enclosed articles,
and if so, what fee should be charged?
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have gone over the questions involved with considerable care

dl ched the conclusion that the secretary should aceept

1 f he articles as offered by the parties interested upon the
t of t fee required by the statute in force at this time.

Respectfully,
H. W. ByEgs
Attorney-General of Iowa.

July 29, 1908
Hon. W. C. HAYWARD,
Secretary of State.

CerriFicaTe or Deposit.—Held: That the form of certificate as
set out in the opinion below is a demand certificate, is negoti-
able, and nothing in the law prohibits the issuing of certificates
of deposit running for a period of thirty years; that certifi-
cates of the kind referred to should be treated as ordinary de-
posits unless the depositor knows that such certificates repre-
sent money borrowed by the bank, rather than deposits made
in the usual way

Sik: 1 beg to acknowledge reeeipt of your favor of the 27th
instant in which you say:

““Will you please favor this department with your opinion
as to whether or not the following is a permissible form of
certificate of deposit for use by savings banks of this state
and whether or not it is in confliet with any of the provisions
of the statutes of this state with realtion to banks and banking :

GOLD CERTIFICATE OF DEPOSIT.
S\‘l‘il'.\) A.
Number ——.

Des Moines Towa,
THE MARQUARDT SAVINGS BANK.

“Tugs 18 10 CERTIFY THAT the Missouri Mining, Manufae-
turing and Mercantile Company of Unionville, Missouri, has
deposited in The Marquardt Savings Bank ........ dollars,

payable in Gold, or its equivalent in current funds of the
United States of America, upon the surrender of this certifi-
cate.

This deposit shall draw interest at the rate of four per cent
(4%) per annum from the date of this certificate until paid.
The said interest is to be eredited annually for not to exceed
thirty (30) annual installments.

-y
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‘This series of certificates is authorized 1 1
the board of directors of the Marquardt Savin log
July ., 1908
(
Counter ned |
al
to m
| ] |
/ ] lear that the
Th hetl | Y !
{ b d I I
I ' Vi 1
runn for a period t
“Fifth If you hold that a bank may be permitted to issue

a certificate in the form set forth above, whether it should be

treated as an ordinary deposit or as bills payable.’’

wonse thereto T have to say That in my opinion the
certificate set out in your communication is a demand certificate;
is negotiable; that there is nothing in the law governing savings
banks which would prohibit them from issning certificates of de-
posit running for a period of thirty years; that certifics

es such as
referred to in your letter should be treated as ordinary deposits,
unless the department knows that such certificates represent money
borrowed by the bank rather than deposits made in the usual and
ordinary way.
Respectfully,
H. W. ByEss,
Attorney-General of Towa.
July 29, 1908.
Hon, B. F. CagrroLL,
Auditor of State.

StaTE Boarp oF HEALTH—AUTHORITY T0 PAss LAws AND REGULA-
TiON8,—Held: That the state board of health had full author-
ity to pass its said laws and regulations, and that the action
of the board of supervisors in rejecting a bill upon the ground
14
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that the state board of health exceeded its authority in pass-

its said laws and regulations was erroneous

, your communieation of the 22d instant,
advising that local board of health of the town of Eldon, Towa,
authorized its health officer to attend and disinfeet certain cases
of measles. That thereafter the health officer filed his bill for ser-
vices with the local board of health and the local board of health

Sm: I amin

d the same and certified said bill to the board of su-

Vi

duly
pervisors for payment That the said board of supervisors refused

to pay said bill upon the ground that the state board of health ex-
ceeded its authority when it adopted its rules and regulations un-
der which local boards of health are now governed.

You request an opinion as to whether the action of said board of
supervisors in rejecting said bill for the reason stated is legal.

It is my opinion that the state board of health had full author-
ity to pass its said rules and regulations, and that the action of
the board of supervisors in rejecting the aforesaid bill for the rea-
son heretofore stated is erroneous.

Respectfully,
H. W. Byess,
Attorney-General of Towa.
July 30, 1908.
Hown. Louis A. THOMAS,
Secretary State Board of Health.

—Held: That the

ake bed may be used

INTERNAL IMPROVEMENT—WHAT CONSTITUTES

draining of a meandered lake so that the
for general purposes would be an internal improvement in the
sense in which the term is used in section 2900-a-25 of the
code supplement.

GENTLEMEN: I am in receipt of your communication of the
31st ultimo requesting to be advised as to whether the draining
of Bass Lake in Webster county, so that the same may be used
for agricultural and other purposes, would be considered an inter-
nal improvement as the term is used in section 2900-a-25 of the
code supplement, 1907.

It is my opinion that the draining of a meandered lake so that
the lake bed may be used for general purposes would be an inter-
nal improvement in the sense in which the term is used in section
2000-a-25 of the ecode supplement. See—

Chase vs. City of Siouz City, 86 Towa, 603;

-~
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Township of Burlingtor Bec

Rippey vs. Becker, 57 N. W., (Min 1
Words & Phrases, Vol. 4, 3717-3718
I further believe f

papers enclosed ther { ¢ ; i entitled

convevance of the lax

within said county

I return enclosures herewith

H. W. ByEergs,
Attorney-General of Towa.

August 20, 1908.

To Tae HonoraBLE Execurive Counci or Tow

NominaTioNs UNpEr PriMary Acr—Commirree MAY Nor MAKE
AN OrigiNnan NoMINATION—TiME oF FiLiNG CERTIFICATE.—
Held: (1) That the seeretary of state is not authorized to ac-
cept and file a certifie of nomination of a candidate for

state senator when the convention nominating said candidate

was held later than July 23d 2) The affidavit of the chair-
man and secretary of the convention would be sufficient evi-

dence of the regularity of the convention proceedings in the

absence of objections. 3) The distriet eentral committee is
without authority to m:

an original nomination to fill a va-
cancy in the office of state senator on the party ticket.

Sir: T am in receipt of your communiecation of the 15th instant
asking for an interpretation of certain sections of the primary aet
passed by the thirty-second general assembly, and in which among
other things you say:

““What T desire is your opinion as to whether any construe-
tion of the primary and general election laws will justify me
in accepting and filing the certificate of nomination of a ean-
didate for state senator where the convention nominating said
candidate was held later than July 23d.

““ Also, must I, before filing said certificate of nomination,
require evidence as to proper issnance of eall of convention
and filing of same with the county auditor within the time re-
quired, together with all other steps in detail, or may I accept

the affidavit of chairman and seeretary of the convention as
prima facie evidence of the regularity of-all the proceedings?
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Also, where there was no nomination of a distriet candi
date at the primary election, and no convention held, or con-
vention held and no nomination made, has the district central
committee authority to nominate a candidate to fill the vacaney
on the party ticket?'’

In response thereto I have to say:

First. That there is nothing in the primary or general election
laws of this state which would justify you in accepting and filing
the certificate of nomination of a candidate for state senator where
the convention nominating said eandidate was held later than July
23d.

Second. The affidavit of the chairman and secretary of the con-
vention, in the absence of objection or counter showing, would be
sufficient evidence of the regularity of the convention proceedings.

Third. Where there is a failure to nominate a district candidate

at the primary election, or a convention regularly called and

held within the time provided by law, the district central commit-
tee is without authority to name a candidate to fill the vz

‘ancy
on the party ticket. Under section 1087-a-24 of the supplement to
the code, the distriet central eommittee is only authorized to act
when a vacancy occurs after the place has been once filled either
by nomination at the primary or by convention regularly called
and held within the time fixed by law.

For a more extended discussion of the questions raised in your
first and third inquiries see opinions given to his excellency, the
governor, on July 22d and 25th, copies of which are herewith en-
closed.

I also return to you the correspondence referred to in your let-
ter. .

Respectfully,
H. W. ByEgs,
Attorney-General of Towa.
September 25, 1908.
Hon. W. C. HAYWARD,
Secretary of State.

CrosiNg A PRIMARY DEPARTMENT OF A SCHOOL—CONSENT OF COUN-
7y SUPERINTENDENT NOT Neepep.—Held: That the school
board of an independent school distriet is not required to first
secure the consént of the county superintendent in order to
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discontinu 1 t
the pupils ar th
SIF I ar
inst., request 1 I Y
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vh 1 n
other department
It is my op n that ti 1 of pendent school
distriet is not 1 iired to first ( t of 1 unty su
perintendent in ord to « I L« t nt of school
where the interests 1 ded for in
said school
That is to say, section 2773 of t ( ipplement of 1907 does

not give the county superintendent jurisdiction or autl

the number of departments to be established in independe nt school

distriets, or the assignment of pupils to their respe

tive classes in
said schools, nor is it necessary, under the provisions of said see-
tion to secure the consent of the county superintendent in order to
rearrange or readjust the classes or the departments in said school.
Yours very truly,
H. W. ByErs,
Attorney-General of Towa.
Sept. 29, 1908.
Hon. Jno. F. Riacs,
Superintendent of Publi¢ Instruction

SENATORIAL BALLots—Vauipiry oF ReQuest StaTemMenT.—Held :

That an elector who is eligible to vote for a United States sen-

ator in a senatorial primary is not required to use the request
statement furnished by the judges of election.
Simk: I beg to acknowledge receipt of your communication of
October 5th in which you say:

““T have been asked whether a republican elector, who de-
sires to express his choice of ecandidate for the United States
senate at the polls in November, under the provisions of the
recent amendment to the primary law, must sign a request
statement furnished by the judges of election, or whether he
may sign and present to the judges a similar statement pre-
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d by himself or others. In other words, is it the duty of
the judges of election to furnish primary ballots to those

mly who sign request statements furnished
by | judges, or are said judges required by the law to fur-
nish primary ballots to all voters who present properly signed
request statements, in the form required by law, without regard
to where they obtained them?

“Will you kindly favor me with your opinion in this mat-

ter and greatly oblige?

In response thereto I have to say, that the voter is not required
to use the request statement furnished by the judges of election,
but may present a request statement either written by himself or
printed for him, and if the request is in form as required by the
recent amendment to the primary law, and properly signed by the
voter, it is the duty of the judges of election to furnish him a pri-
mary ballot

Respeetfully,
H. W. ByErs,
Attorney-General of Iowa.
October 5, 1908.
Hon. W. C. HAYWARD,
Secretary of State.

Freg TRANSPORTATION OF STATE PrROPERTY USED FOR EDUCATIONAL
Purros Common carriers have the right to transport free
the property of the Towa State College which is to be used
wholly for educational purposes.

Smk: I am in receipt of your communication of the 19th instant
enclosing letter from Professor Holden of Ames, Towa, in which
the professor says: ‘‘The Iowa state eollege would like to fit up
two cars, one with live stock from the college, the other with ex-
hibits, to be used in connection with the various short courses to
be held in different parts of the state. Two of the leading rail-
roads have informed me that their companies will be glad to fur-
nish the cars and fransport them free over their lines, providing
it can be done legally. T have been asked by the roads for an opin-
ion in regard to the matter. The stock and material will be used
solely for educational purposes.” And in which you request an
opinion upon Mr, Holden’s inquiry.
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In response thereto 1 have to say, that und f and
able construction of our statu 1 ting the t rtation of
property 1 INMOY ! { t ailroads
mentioned in Mr. Tlold | tl nd t
port the property d nd the
purposes stated in the lett v of this
state
R 1l
1. W. BYERS,
\ttorney-General of Iowa.
October 24, 1908.
Hon, ALeert B. CuMMmIN
Governor of Iowa
AGRICULTURAL SoCIETIES —WHEN GaMBLING PErRMITTED NoT EN-
rrrLEp 10 CoMPENSATION FroM StaATE—DUTY OF STATE AUDI-

ToR.—1It is held that it is not mandatory upon the auditor of
state to draw warrant in favor of a eounty fair association
upon the filing with the state anditor the affidavits of the
president, secretary and treasurer, provided that reliable evi-
dence is presented to the state auditor to the effect that gamb-
ling was permitted by the officers of the county fair assoeciation
during the time said fair was being held.

Sir: 1 am in receipt of your communication of September 19th
requesting an opinion as to whether two affidavits are sufficient for
the auditor of state to refuse to draw a warrant, in accordance
with code section 1661, for a county fair association, when said
association presents a voucher subscribed and sworn to by the
president, secretary and treasurer that no gambling was allowed
upon the grounds during the time the fair was being held.

Section 1661-a of the code supplement 1907, provides in part:

“Any county or district agricultural society, upon filing
with the auditor of state affidavits of its president, secretary,
and treasurer, showing what sum has actually been paid out
during the eurrent year for premiums, not including races, or
money paid to secure games or other amusements, and that
no gambling devices or other violations of law were permitted,
together with a certifieate from the secretary of the state so-
ciety showing that it has reported according to law, shall be
('ll“‘“t‘(l to receive from the state treasury a sum equal to forty
per cent of the amount so paid in premiums, but in no case
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d to any society exeeed the sum of two

his tal IT would seem to make it mandatory upon the

lit f to draw a w

arrant for the sum due the county fair

d two hundred dollars, upon the filing with

avits of the president, secretary and tre

s-

I form and manner preseribed in said section. together

witl rtificate from the secretary of the state agricultural so-

that the county fair association has reported aceord-

Nothing however in said section repeals either ex-
pressly or by implication gection 92 of the code w hich provides:

Every claim against the state shall be presented to the

widitor for settlement within two years after it accrues, and,

if thereafter presented, the same shall not be audited. When

a claim is presented, the auditor is authorized to examine the

claimant and any other persons, under oath, touching such

claim, or cause them to verify the same by affidavit or deposi

tion."’

Under this section the auditor is anthorized to require such evi-
dence as will satisfy him of the validity and legality of any claim
presented to him for payment.

It is my opinion that if you are in doubt as to whether the said
county fair association is entitled to the el

aim presented considering
that affidavits have been |

resented to you alleging that gambling
was permitted by the officers of the county fair

eiation during
the time said fair was being held, that you are authorized to with-
hold payment of said claim until satisfactory evidence is presented
to you that said fair association is lawfully entitled to receive the
amount of the claim presented.
Yours very truly,
H. W. Byggs,

November 12, 1908. Attorney-General of Iowa.

Hon, B, F. CArroLL,

Auditor of State.

County

~AurHoRITY To Fiue INFORMATION
Aaainst Parent Wuo PerMirs CHILD To ABSENT HIMSELF
FROM SOHOOL.—It i held that the president and officers speci-
fied in section 2823-f code supplement, 1907, have not the ex-
clusive right to institute proceedings to enforce the law relat-
ing to compulsory attendance at school, and that the eounty
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superintendent has the right to nformation st

parent in the e

of the code suppleme
SIR: I am in receipt of I 16th instant
submitting the following qu
“Does that part of tion

the county superintend

school law, so far as it rel t ol and

observed and enforced, g the count 18]

ity or the right to file an information before

peace against a parent who keeps his children out of sehool
in violation of law; or does the mere ion 2823-f
makes it the duty of the director or president to enf > the
law, prevent the county superintendent from proceeding di

rectly against the parent who violates the lay

Section 2823-a code supplement 1907 makes it a misdemeanor and

preseribes a punishment for any parent or guardian of any child
of the age of seven to fourteen years inclusive, who

ils or neg

leets to ean

se such child to attend some publie, private or parochial

school where the common school branches » taught, or to attend

upon equivalent instruetion by a competent teacher elsewhere than
school for at least sixteen consecutive school weeks in each school
year.

Section 2823-f of the code supplement 1907, makes it the duty
of the director or president of any hoard of directors, or any truant
officer appointed by such board of direetors, to enforee the provi-
sions of chapter 14-a of the code supplement relating to compul-

sory education and prescribes the penalty for the failure of such

officers to enforce the provisions of said act
Without determining the specifie duties enjoined upon the eounty

superintendent by section 2740 of the co

», suffice it to say that
nothing contained in section 2823-f of the code supplement gives
the officers therein named the exclusive right to institute proceed-
ings for a violation of section 2823-a of the code supplement. 'l.'hc
eounty superintendent undoubtedly has the right to file inform‘:ztu?n
against any parent in the county violating the provisions of said
section 2823-a. Respeetfully,
. W. ByEgs,

Attorney-General of Iowa.

November 25, 1908
Hon, Joun F. Ricas, »
Superintendent of Public Instruction.
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3oarp oF CoNTROL.—DEFINITE DUTIES PRESCRIBED.— WHEN

DEEMED OF IMMEDIATE IMPORTANCE.—EXPENSE.

T'he state board of control when its duties are prescribed by

the legislature and it is necessary to take definite and imme-
diate action upon the happening of certain events it is not nee-
essary to obtain a resolution of the board approved by the
governor before they act. In such case the expense to be paid
by the state.

GeNTLEMEN: I am in receipt of your communication of the 5th

instant, calling my attention to section 2725-ab code supplement

of 1907, which provides:

‘“No expenditure for traveling expenses to other states shall
be made by the board, or by any officer or agent thereof, or
by any officer, employe or agent of any state institution sub-
jeet to this bhoard unless the authority to make such trip is
granted at a meeting of the board of control upon a written
resolution, adopted by the board, which shall state the purpose
of such trip, and the reason the same is deemed necessary.
Said resolution, if adopted, shall then be submitted to the
governor for his written approval, and if he does not approve
the same such trip shall not be made at the expense of the
state.””

Also directing my attention to section 2287 of the code supple-
ment which makes it incumbent upon the superintendent of any
state hospital for the insane to cause immediate search to be made
for any patient who shall escape from said hospital; and section
2727-a28-a which authorizes the board of control to forthwith
return any insane patient, who is a non-resident of this state, to-
the place of his legal settlement ; and likewise directing my attention
to other sections of the code and code supplement which enjoin
certain specific duties upon the board of control. You request an
opinion as to the necessity of a resolution adopted by the board of
control and approved by the governor in each case as a condition
precedent to making the state liable for costs or other expenses in
the following cases:

‘1. The employment of officers or other persons in other
states to take into eustody inmates who have escaped from the
Soldiers’ Orphans’ Home, Industrial School and Tnstitution
for Feeble-minded Children.

REPORT OF ATTORNEY-GENERAI 219

2. The sending of officers or othe nt her
secure the return to thi ate of es fre the s

last named

“3 The visits of stat ”
states to procure hor plovi imates of the Sol
diers’ Orphans’ Home and 1 \ hool, and to visit such
inmates after they are | for pury of inspeection and

supervision

‘4. The employment ¢ ther persons in other
states to take into custody j nts who have eseaped from
state hospitals.

‘5. The sending of officers or others into other states to
secure the return to the state of patients who have escaped
from state hospital

““6. [The sending of non-resident patients to their places of

legal settlement,””

For the sake of brevity I shall not reply to your questions sep-
arately, but will endeavor to announce a rule of law which will be
applicable to all matters of this nature

It is my opinion that wherever the legislature has preseribed
definite duties to be performed, either by or under the direction of
the board of control, and the legislature has provided that said
duties be performed immediately upon the happening of certain
events, or the very nature of the duties themselves demands an im-
mediate performance, then, and in that event, expenses may be in-
curred without waiting to first obtain a resolution of the board with
the approval of the governor

I am, however, of the opinion that the visits of state agents or
other persons to other states to procure homes or employment for
inmates of the Soldiers” Orphans’ Home and Industrial Sehool, and
to visit such inmates after they are placed, for the purpose of in-
spection and supervision, are not of such a nature as to require im-
mediate performance and that therefore a resolution adopted by
the board and approved by the governor should be had as a condi-
tion precedent to the incurring of expenses for such purposes.

Respectfully,
H. W. Byegs,
Attorney-General of Iowa.

December 8, 1908.

HoNorasre Boarp or CONTROL OF STATE INSTITUTIONS.
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Cot v I : 3rarE AIp,—GAMBLING DEVICE Warrant should
ot 1 ssued to county fair associations where gambling is
nitted A neling board’’ is a gambling device.

pt of your ecommunieation of the 17th instant

: { yinie 1s to whether or not what is termed a *jingl-

ne board ambling deviee; and if so, whether or not a war-

rant should be drawn in behalf of a county fair where it is ad-

tted th uch boards were permitted to operate as a privilege

for which fee was charged, the officers claiming that they were
under the belief that it was not a gambling device.

On the 18th day of October, 1899, Milton Remley, then attorney-
reneral of lTowa, gave an official opinion to Hon. Frank F. Mer-

wditor of state, in which he defined gambling and gambling
devices

See attorney-general’s report, page 208, 1899.

I adhere to this opinion, believing that it is a clear exposition
of the law covering this question

It is elear from Attorney-General Remley’s opinion and the de-
cisions of our supreme court that what is known as a ‘‘jingling
board’’ is a gambling device.

With reference to your authority in the premises I refer you to
my former opinion given under date of November 12, 1908.

Respectfully,
H. W. BYERs,

December 24, 1908. Attorney-General of Iowa.
Hon. B. F. CArroLL,
Auditor of State.

DeLNQUENT STATE Taxes Axp Pexauries.—It is the duty of the
counties to pay into the state treasury penalties and interest
on delinquent state taxes. Method of procedure in case of
failure of county treasurer to pay such interest and penalties
into the state treasury.

Sik: I am in receipt of your communication of the 23d instant
requesting an opinion as to whether or not counties of the state
should account to the state and pay into its treasury, interest or
penalty eollected by the county treasurers on delinquent state
tax

and if so, what course should the auditor of state pursue
to secure such payment in case the county treasurer fails to pay
over the money to the state as the law requires.

The duty of the various counties of the state to aceount to the
state and pay into its treasury, interest and penalty collected by
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the county treasurers on delinquent state taxes i
an opinion given by former Attor H I M ) ditor
of state under date of August 29, 190

In the event that the county t
state taxes due the stat I ua
authorized to proceed in tl I pointed out tions 91, 93
and 94 of the Code.

I suggest that if any officer « treasurer neglects to ren
der an account to your department thin the time preseribed by
law, or if no time is so preseribed, ther ithin twenty days after
being required so to do by you, that you enter an account against
him from the books in your office char ten per cent damages
on the whole sum appearing due and interest at the rate of six pe

cent per annum on the agegregate from the tin when the account
should have been rendered
Respectfully
H. W. Byers,
Attorney-General of Iowa.
Des Moines, December 28, 1908
Hon. B. F. CarroLL,
Auditor of State

INDETERMINATE SENTENCE LAw.—Prisoner sentenced in accord-
ance with should be given good time

Sik: I am in receipt of your communication of the 1st instant
requesting to be advised as to whether a prisoner sentenced to the
reformatory at Anamosa pursuant to the provisions of section 9,
chapter 192 acts of the thirty-second general assembly, is entitled
to the benefit of ‘‘good time’’ granted pursuant to the provisions
of seetion 5703 of the code.

It is my opinion that chapter 192 acts of the thirty
eral assembly does not repeal either expressly or by implication

second gen-

the provisions of section 5703 of the code. It follows therefore
that a person sentenced to the reformatory at Anamosa under the

good time earned”’
pursuant to the provisions of section 5703 of the ecode, even though

indeterminate sentence law should be given

the board of parole refuses to pardon said conviet.
Respectfully,
H. W. ByErgs,
December 30, 1908. Attorney-General of Iowa.
Mg, MARQUIS BARR,
Anamosa, Iowa.
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SCHEDULE ““H.””
LETTER OPINIONS.

TownsHIP CLERKS—COMPENSATION.

Des Moines, January 10, 1907.
WinLarp H. PALMERr, EsQ.,
County Attorney,
Maquoketa, Towa.

My Dear Sik: I have your letter of the Tth instant referring to
the eompensation of township clerks, and requesting my opinion as
to their compensation. In reply I beg to say, that while it is not
incumbent upon me as attorney-general to furnish opinions to
county attorneys, and other county officers, as a matter of courtesy
to you, and the bhoard of supervisors, I will give you my views
upon the question suggested in your letter.

Prior to the amendment of section 1538 made by the thirty-first
sembly, striking out all of that section pertaining to the

general as
township clerk, these officers were entitled to receive five per cent
upon ail money coming into tierr Sands by virtwe of dherr aiifae,
ind

except npon money received from their predecessors in office;
except upon money coming into their hands and paid out for road
purposes, upon which latter they were entitled to receive two per
cent. Since the enactment of chapter 59, thirty-first general assem-
bly, these officers are entitled to receive five per cent upon all money
coming into their hands by virtue of their office, except what is
turned over to them by their predecessors in office.
Very respectfully yours,
H. W. ByEgs.

———

g
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TownsHp TrRUSTEES.—COMPENSATION FROM CounTty FUND.

Des Moines, January 10, 1907.
W. C. Rarcurr, Esq.,
County Attorney,
Red Oak, Towa.

My Dear Sir: I have your letter of the 8th instant referring
to the compensation of trustees, and requesting my opinion as to
whether under sections 1538 and 590 of the code the trustees’
compensation should be paid out of the county fund, or township
fund. In reply T beg to say, that while it is not incumbent upon
me as attorney-general to furnish opinions to county attorneys or
other county officers, as a matter of courtesy to you and the board
of supervisors I will give you my views upon the question sug-
gested in your letter.

Upon a careful reading of the sections of the code referred to
by you, and the several sections covering the collection and ex-
penditure of road taxes, I reach the conelusion that the compensa-
tion of township trustees must be paid out of the county fund.

Very respectfully yours,
H. W. BYERS.

County OrricERS.—TERM OF OFFICE.~—COMPENSATION,
Des Moines, January 10, 1907.
J. A. Huenin, Esq.,
County Attorney,
Fairfield, Towa.

My Dear Str: I have your letter of the 9th instant, referring
to the salary of county officers. In reply I beg to say, that while
it is not incumbent upon me as attorney-general to furnish opinions
s a matter of courtesy

to county attorneys, or other county officers,
to you, I will give you my views upon the question suggested in
your letter.

First. The term of all the officers named in your letter com-
menced on the first Monday in January following their election,
and ended at the beginning of the first Monday in January follow-
ing the election of their suececessors.

Second. Each of the officers named are compensated by the
The auditor’s salary under seetion 479 is $1,200.00 per an-

year,
if your auditor has served two terms he would be entitled to

num ;
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draw four times $1,200.00 and no more, and the same rule would
apply to all the other offjaers named.

It follows therefore thay the outgoing officers referred to by you
have served no extra time put simply completed their terms, and
are not entitled to any extra compensation.

Very respectfully yours,

H. W. BYERS.

County CLERK.—In case of failure of county clerk to qualify, the
outgoing clerk would hold over.
Des Moines, Jowa, January 11, 1907.
GeorGE E. PATTERSON, Esq.,
Estherville, Towa.

DEear Sir: I have your favor of the 8th instant, referring to the
office of county clerk in your county. In reply I beg to say, that
while it is not incumbent upon me as attorney-general to furnish
opinions to county attorneys, or other county officers, as a matter
of courtesy to you and the board of supervisors I will give you my
views upon the questions suggested in your letter.

Section 1265 of the code provides:

““Except when otherwise provided every officer elected or
appointed for a fixed term shall hold office until his successor
is elected and qualified, unless he resigns, or is removed, or
suspended as provided by law.”

Setion 1266 provides:

“Every civil office shall be vacant upon the happening of
either of the following events:

e ] L E * * -

€9 A failure of the incumbent, or hold over officer to qual-
ify within the time preseribed by law.

‘lﬂ- * * * * '-7’

Under these sections if, as you say, the county clerk elect in your
county fails to qualify within the time required the present in-
cumbent has the right to hold the office until the next general elee-
tion by re-qualifying and giving a new bond.

The board of supervisors under the facts stated in your letter
would have no authority to declare the office vacant and appoint a
clerk.

Very respectfully,

H. W. Byers.

e ——

-y

)
o
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Crry MARSHAL—DuTy IN SuPERIOR CoURT.—FEES.
Des Moines, January 15, 1907.
Hon. M. D. PoRTER,
Judge Superior Court,
Oelwein, Towa.

My Dear Sik: Relpying to your January 14th I beg to say,
that while under the law it is not incumbent upon me as attorney-
general to give opinions to public officers outside of the several
state departments, I will, however, out of courtesy to you, give you
my views upon the question submitted in your letter.

Section 266 makes the city marshal’s duties and authority in
your court in executing process correspond with those of the sheriff
of the county in the distriet court.

Section 280 provides, that he shall have the same fees and com-
pensation as the sheriff receives for like services.

Section 511 entitles the sheriff to charge and receive for each
warrant served $2.00.

Under these provisions it is my judgment that the marshal would
be entitled to charge $2.00 for serving warrants issned from your
court.

The last elause, section 267, I do not think has any reference to
the fees the marshal is entitled to charge.

Very truly yours,
H. W. BYERS.

AMOUNT OF COMPENSATION PER SESSION.
Des Moines, January 18, 1907.

BOARD OF SUPERVISORS.

F. F. HuNTER, Esq,,
County Attorney,
Rockwell City Towa.

My Dear Sik: I beg to acknowledge receipt of your favor of
recent date in which you ask for my opinion with refergnce to the
amount the supervisors are entitled to draw. for session service
under section 469 of the Code of 1897. Replying I have to say,
that while it is not incumbent upon me as attorney-general to give
opinions to officers outside of the state departments, T will, as a
courtesy to you and the board of supervisors, give my views upon
the matter.

T have examined this section carefully and regret to say that I find
nothing in it that would warrant the board in drawing for more

15
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than the thirty ave no doubt whatever that in coun
ties such as yo where the drainage act has increased the work

of the bo: of supervisors they ought to have a larger compensa

tion. but T see no way in which it can be done except by an amend-

ment to this seetion
Very truly yours,

H. W. BYERS

TownsHIP CLERK.—COMPENSATION
Des Moines, Towa, January 18, 1907.
LrLoyp THURSTON, 35
County Attorney,
Osceola, Towa.

My Dear Sik: I beg to acknowledge receipt of your letter of
the 14th instant. referring to the compensation of township clerks
Replying I have to say, that I cannot give you an official opinion
upon the question submitted, for the reason that requests for such
opinions must come from some of the state departments. T will,
however, out of courtesy to you and the county auditor, give you
my views upon the question you state.

While seetion 1538 was in force the township eclerks were en-
titled to receive $2.00 per day for each day of eight hours neces-
sarily engaged in official business, and for all money coming into
their hands by virtue of their office, except money received from
their predecessors, and except money received from the road fund,
five per cent, and upon all money received and paid out for road
purposes, two per cent. After the amendment of section 1538,
which was in effect a repeal of the two per cent clause of that sec-
tion, the law with reference to the compensation of clerks was all
eontained in section 591: in other words, the township elerks are
‘now entitled to $2.00 a day as provided in paragraph one of 591,
and five per cent upon all money coming into their hands by virtue
of their office, except money received from their predecessors, as
provided in paragraph two of said section.

Very respectfully,
H. W. ByERrs,
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MORTGAGES.—MARGINAL ASSIGNMENT OF ON RECORDS.
Des Moines, Iowa, January 19, 1907
GEO. S. BEVER, Q.,
Centerville, Towa
Dear Si: 1 beg to acknowledge receipt of your favor of the
18th instant, referring to the duties of county recorder. I eannot
ve you an official opinion upon the questions you submit as re-
quests for such opinions must come through some of the state de-
partments; T will, however, out of courtesy to you, give my views
upon the several matters you inquire about
First. There is no provision in the code covering marginal as-
yments of mortgages similar to the one relating to cancellation.
A marginal assignment on the record, if properly exe-
xed, would be valid, and be notice to all persons

property ) vhich the mortgage was an incum-

tter practice, however, is to have the assignment by sep-
instrument duly acknowledged and filed for record
Very truly yours,
H. W. BYERS.

County R
Des Moines, Towa, January 19, 1907
G. W. Lamp, Esq.,
Mount Pleasant, Iowa

Dear Str: I beg to acknowledge receipt of your letter of the
17th instant. referring to your salary as eounty recorder. 1 can-
not give you an official opinion upon the question submitted, for
the reason that requests for such opinions must come from some
department here. I will, however, out of eourtesy to you, give you
my views on the question stated.

If the fees of your office for each of the four years served by you
exceeded $1,200.00 per year, then you were entitled to retain ont
of the fees for the four years four times $1,200.00 and no more,
and it would make no difference just when you took possession of
the office, nor upon what particular day in January this year you
turned the office over to your successor. If the fees of the last
year, however, did not amount to $1,200.00, then you would be en-
titled to have the fees collected by you up to the Tth day of Janu-
ary, 1907. Very respectfully,

H. W. BYERS.
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JUSTICES OF THE PEACE CoMPENSATION AND FEES—How AL-

LOWED
Des Moines, January 21, 1907
B. BarTHOLOMEW, ESQ.,
County Attorney,
Chariton, Towa

Dear Sir: I ¢ to acknowledge receipt of your letter of the
19th instant, in which you ask my opinion upon several questions
involving the allowanee of fees to justices of the peace, constables,
witnesses, and others. I cannot give you an official opinion upon
the several questions submitted, for the reason that requests for
such an opinion must come from some of the state departments; I
will. however, out of courtesy to you and the board of supervisors
of your county, give you my views upon the matters inquired about.

First. The board of supervisors eannot legally allow fees to
justices of the peace, constables, witnesses, and others merely upon
the certificate of such justices, All claims of that character are
controlled by section 1300 of the code, and a particular account
for said fees must be made out and filed in the auditor’s office, veri-
fied by the affidavit of the party claiming the fees, and if the fees
are for services under section 4661, then the claim, or account for
such fees so filed with the auditor, must in addition to being veri-
fied by the claimant, be certified to by the clerk or justice as pro-
vided in said section.

Second. A justice of the peace is entitled under section 4597
for the trial in all actions, civil or eriminal, for each six hours, or
fraction thereof, one dollar. Under this section, if there is a hear-
ing on the preliminary examination the justice is entitled to a fee
as provided in paragraph twenty-one of this section; if examina-
tion is waived he is not entitled to a trial fee.

Third. Under paragraph one, section 4597, justices of the peace
are entitled to fifty cents for docketing each case in any action.
Under this provision justices are entitled to this fee for docketing
a case on preliminary examination.

Fourth. Paragraphs five, six and seven of section 4597 do not
refer to the judgment entered in preliminary examinations.

Very respectfully yours,
H. W. ByEgs.
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County OFFI s, —SALARY. —WHEN TerM ENDS.
Des Moines, January 23, 1907
J. V. Gray,
County Attorney,
Mount Pleasant, Towa.
My Dear Sig: I beg to acknowledge receipt of your favor of
yesterday, requesting my opinion as to whether or not county

officers are entitled to pay for the six days intervening January

1st and January Tth. Replying, I have to say that I eannot give
you an official opinion upon the question submitted for the reason
that requests for such opinions must come from some of the depart-
ments here. 1 will, however, out of courtesy to you, give you my
views upon the matters inquired about.

All of your county officers are entitled to receive for their last
year the annual salary provided by law, and no more. Their term
begins on the first Monday in January and ends at the beginning
of the first Monday in January after their successor has been
elected and qualified.

Your holding, therefore, is entirely correet.

Very truly yours
H. W. ByYEgs.

DRAINAGE LAW.— PowER OF BOARD OF SUPERVISORS TO EmproY

Hzwp,

Des Moines, January 24, 1907.
0. J. CeperquisT, EsQ.,
County Attorney,
Boone, Iowa.
My Dear Sre: I beg to acknowledge receipt of your recent favor,
" referring to the employment of help under the new drainage law.
Replying I have to say that 1 cannot give you an official opinion
for the reason that requests for such opinions must come from some
of the state departments; I will, however, out of courtesy to you,
give my views upon the matter.

Under chapter 68, thirtieth general assembly, and amendments
thereto, the board of supervisors undoubtedly have the power to
employ such help as may be necessary to carry out the provisions
of the act, either as assistants to themselves or the engineer ap-
pointed by them, but in the exercise of this power the board of
supervisors should determine who should be employed, and what
their compensation should be. Their contract with the engineer
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should cover his services alone. This course is necessary in order
that when the final statement of costs and expenses is made up by
the board it may be ascertained therefrom just who was employed,
and what he was paid for his services. The course suggested by
the engineer would lead to confusion, and if adopted by the board
would subject them to just eriticism.

Very truly yours,

H. W. BYERrs.

SovLpiers’ EXEMPTION LAW.—AMOUNT OF EXEMTION,
Des Moines, February 6, 1907.
J. E. Cog,
Township Clerk,
Museatine, Towa.

Dear Sir: I beg to acknowledge receipt of your favor of the 2d
instant, in which you request an opinion as to the soldiers’ exemp-
tion law. I cannot give you an official opinion upon the question
submitted for the reason that requests for such opinions must
come from some of the departments of state. I will, however, out
of courtesy to you, give you my views.

Under paragraph seven of seetion 1304 of the supplement to
the code, all old soldiers are entitled to a reduction of eight hun-
dred dollars from their assessment, provided they do not own prop-
erty of the actual value of five thousand dollars. For instance, if
the actual value of the old soldiers’ property in a given case is
$4,900, then his assessment should be upon a valuation of $4,100,
that is to say, he should have an $800 reduction from the actual
value. On the other hand, if he owns property of the actual value
of $5,000, then he is not entitled to any reduction.

Trusting these suggestions will cover what you want, I am,

Yours very truly,
H. W. Byzgs.

Towa Smmon CoMMISSION.—AUTHORITY To PuBLisa REPorr.

Des Moines, February 12, 1907.

Hox. Wu. B. Ben,
Washington, Towa.

Dear Sig: I beg to acknowledge reeeipt of your letter of the
9th instant in which you request my opinion as to whether or not
the Towa commission appointed for the ereetion of monuments on
the battlefield of Shiloh has the power under the act creating the
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commission to publish their book form, and pay for the
ame out of ti fund t asic for penses
Chapter 167 la the t { th ! ssembly, after
p1 widing in seetion 1 I ¢ £ £t thousand dol
lars, and in section f and its duties, contains
this provision
1 1 t r i | mmissioners re
quired to be performed 1 tion 2 of this act there shall
be no compensation, bu mmi I hall receive the
14 pe T by tl 1 1 amount not exceeding
the a egate tl m of t thousand dollars, to be paid
it il Pl pr 1 h ) d
By this pro on the ¢ 1 o1 o1 iven the power to use
of the appropriation mac t 1 f two thousand dollars for
actual expenss nothing however, 1 aid, either in tl gection or
the act, as to what expenses are intended to be covered, and a fair

construction of the entire act forees the conclusion that it was the
intention to authorize the commissioners to do whatever was neces-
gary and proper to earry out the patriotic purpose the legislature
had in view in the passage of the act; the only limitation being as
to the amount expended, and while it is nowhere provided that the

commission should make and file a report of its doings, to hold
that it was not intended that a record of a work so important, and
of sueh publie interest, should be preserved, not only by having a
report of the commission filed with the governor to be preserved
as a part of the publie records, but that such report should be put
in convenient form for distribution, at least to the public libraries
of the state, would be a narrow and unreasonable construction,
and out of all harmony with the evident purpose of the legislature.

Taking this view of the question it only remains to determine
whether any of the later acts of the legislature referring to this
subject has repealed or limited the provisions of section 3 of this
act.

The twenty-ninth general assembly amended the act by adding
the following section 4:

““ Any portion of the amount in this act appropriated not
required to pay expenses of commissioners as herein limited,
and to pay for the monuments and markers eontracted for,
erected and delivered pursuant to this act, may be used and ex-
pended by the commissioners appointed and acting under the
provisions of this act, in preparing for and holding suitable,
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appropriate dedicatory ceremonies, at Pittsburg Landing,

ing the expenses of the committee of the

oners composed of not more than two persons in su-
pervising the construction of said monuments and markers.
Said expenses to be paid out upon warrants drawn in like
manner, upon proper vouchers and similarly drawn.”

Seetion 3 of chapter 190, laws of the thirty-first general as-
sembly, an act providing for a joint dedication of the several mon-
uments erected by the state provided as follows:

““All unexpended appropriations for the construction of the
monuments under the supervision of the said several commis-
sioners, and all sums in said appropriation which have been
set apart by law for the payment of expenses of dedication
shall be returned to the general fund of the state, it being the
intent that the sum hereby appropriated shall cover all the
expenses of said dedications, except the expense of the gov-
ernor and his staff, which shall be paid out of the appropria-
tions for the governor’s office.”’

These last two provisions do not repeal or limit the provisions of
section 3 of the act under consideration, nor is there anything in
them inconsistent with said section, and while a strict construetion
of the several acts referred to when all read together might deny
the commissioners the. power to use any part of the fund referred
to in section 3 of the first act for the purpose of publishing and
distributing its report, I am constrained to adopt the more liberal
construetion, and the one whieh in my judgment comes nearer
harmonizing with the purpose and intent of the legislature in mak-
ing the appropriation in the first instance.

It is therefore my opinion, that it is the duty of the Shiloh com-
mission to prepare and file with the governor a full and complete
report of their doings as such ecommissioners, and that they have
the right to publish sueh report in book form and pay for the same
out of the funds set aside for expenses in section 3 of chapter 167.
Respectfully,

H. W. ByEers,

MorTGAGES.—TAXATION OF.

E. B. Coox, Esq, Des Moines, February 19, 1907.

Cambridge, 11,
Dear Sik: Replying to your recent favor referring to taxes
upon your mortgage, I have to say, that moneys and credits, which
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ForeraN CORPORATION Must ( pLYy wite Law Berore DoiNa
BusiNg IN THIS STATE
Des Moines, February 22, 1907.
Osoar J. Joanson, Esq.,
Oyens, Towa
My Dear Sm: I beg to acknowledge receipt of your favor of
the 19th instant, referring to fore

gn corporations doing business
in this state. Replying I have to say, that be

» foreign corpora-

tions can transact any business in this state they must eomply with
section 1637 of the code, that is to say, they must file certified

incorporation with the seeretary of state,

copy of their ar

pay the filing fee and secure from the secretary a permit.
Before advising about prosecution, I would like to know some-

thing more definite about the partic

r case you have in mind.
Please let me hear from you again
Very truly yours

H. W. BYEgs.

Cresg or s Digrrior Courr.—Fees or OrricE.—How DISPOSED
OF.
Des Moines, February 28, 1907.

E. W. Orarg, Esq.,
Clerk District Court,
Mason City, Towa.

My Dear.Sm: 1 beg to acknowledge receipt of your favor of
the 27th instant, referring to naturalization fees. Replying I
have to say, that I am not permitted to give you an official opinion
upon the question, as requests for such opinions must come from
some of the departments of state. I will, however, out of courtesy
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say that all fees collected by the clerk of the distriet court

should be reported and turned into the county treasury

Very truly yours,

H. W. Bygers.

RecorpiNg OF PATENTS T0 LAND.—Where to complete chain of
title—Not necessary to submit it to auditor for taxation
Des Moines, February 28, 1907.
E. E. Boss, Esq.,
Charles City, Towa.

Dear Smr: I beg to acknowledge receipt of your letter of some
days ago, referring to the recording of patents. Replying I have
to say, that T am not permitted to give you an official opinion upon
the question submitted, as requests for such opinions must come
from some of the departments here; I will say, however, out of
courtesy to you, that where the recording of the patent is simply
to perfect the chain of title, and is not in fact a transfer, it is not
necessary to submit it to the auditor to be entered for taxation, ete.

Very truly yours,
H. W. ByEss.

Cuaprer 106 of the Thirty-first General Assembly.—Unlawful to
sell kerosene in red cans.
Des Moines, March 1. 1907.
H. C. UxeenAUN, Esq.,
‘Winthrop, Towa.

Dear Sir: Replying to your recent favor I have to say that
under chapter 106, laws of the thirty-first general assembly, it is
unlawful to sell kerosene in red casks, cans or measures. You did
right in refusing to make such sale. The law provides that gaso-
line shall be sold in cans painted red, and that no kerosene shall
be “so sold.

Very truly yours,
H. W. Byers.
Muror LAw.—Hard cider when intoxicating comes within the law.
Des Moines, March 8, 1907.
C. A. FosseLman, Esq.,
Waverly, Iowa.

Dear Sig: I beg to acknowledge receipt of your letter of yes-

terday asking if it is contrary to the laws of Towa to sell hard cider
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without paying the mulet tax. Replying I have to say that T am

not permitted to give you an pini 1 th 1 )
submitted for the reason that requests for such opimons must come
from some of the department f t I ould sng t  how
ever, that it has been held 1} } preme court that th le
hard ecider whe int i 1 sut to ex
actly the same rn nd 18 is tl ile of whiskey or
beer
Ver trul VOUrs
H. W. Byers
KEROSENE O1 Diserimination i f by retail merchant
Des Moines. March 8, 1907
Burar & Swrra
Akron, Towa
GENTLEMEN I beg to acknowledge receipt of your recent favor

referring to the sale of kerosene oil. Replying I have to say, that
the act of the thirty-first general assembly eovering unfair com
mercial diserimination in petroleum products has no applieation
whatever to the sale of kerosene oil by the retail merchants through-
out the state, and there is nothing in the act that would prohibit
the retailer from selling five gallons for ninety cents, even though
he was charging twenty cents for a single gallon. You will un-
derstand, of course, that this is simply my personal view of the
matter, and not an official opinion, as requests for such opinions
must come from some of the state departments. You will, how
ever, be entirely safe in relying on what is said above.
Very truly yours,
M. W. Byegs

Morrcage NoreE—Must be acknowledged and recorded to bind

third parties.

Des Moines, March 9, 1907.

W. S. & A. V. BLACKFORD,

Bonaparte, Towa.

GENTLEMEN: Replying to your recent favor I have to say, that

T see nothing in the provisions of the sample note whieh would
make it either illegal or void, as between the parties it would be
perfectly good, but provisions in the note as to title, ownership
and right of possession would be of no force whatever as against
persons purchasing the property from the maker of the note with-
out notice, that is to say, in order to bind third parties you would
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have to have an acknowledgment on the note and file it for record
the same as a mortgage. You will understand, of course, that I
am simply giving you my personal views, and not an official opin-
ion, as I am not permitted to give such opinions except upon re-
quest from some of the state departments.
Very truly yours,
H. W. Byess.

PensioNn MoNeY.—Not subject to taxation.
Des Moines, March 9, 1907.
J. C. Farver, Esq.,
Wapello, Towa.

My Dear Sik: Replying to.your letter of a day or two ago I
have to say, that pension money is not subject to taxation. See
section 1309 of the code, page 460. You will understand, of
course, that I am simply giving you my personal views as I am
not permitted to give official opinions except upon request of some
of the state departments.

Very truly yours,
H. W. Byess.

Right of women to vote.
Des Moines, March 11, 1907.

Lisrary TAX.

J. 8. Jackson, Esq.,
Villisca, Iowa. ’

My Dear Sik: Replying to your favor of Friday, referring—'to
library tax, I have to say, that as you state the question, women
undoubtedly have the right to vote, but they must have the same
qualifications as men, that is to say, they must be residents and
twenty-one years of age, ete. Of course, you will understand that
I am simply giving you my personal views and not an official
opinion, for the reason that requests for such opinions must come
from some of the departments here.

Very truly yours,
H. W. Byess.

ConsrruoTioNy oF SecrioNs 602 of the code supplement and 603
of the code.

Des Moines, March 11, 1907.
Mgr. F. R. Forp,

Tiffin, Towa.
Dear Sie: I have your letter of March 9th in which you inquire
concerning the election of town officers. In reply will say that

REPORT OF ATTORNEY-GENERAI

gection 602 of the cod ent ar tion

provide that in the orgar tic orporated town
shall be elected | 1 d treasurer, who
hold their offices unt I t

Under your statement o elected mber
1906, for the town of 'l uld hold their offices unt first
regular election thereaft | 1 be held on th day
of March, 1907, at which time it ] be ne ry for you to eleet
a new council, mayor, clerk, treasurer and assessor T'he assessor,
however, will not begin his term of office until January 1, 1908,
as provided by section 650 of the cods

Trusting this will make the matter sufficiently clear, I am

Yours very truly
H. W. BYERS.

TownsHIP TRUSTEES.—Where one trustee still in office, he shall

appoint other two. Y
Des Moines, March 20, 1907.
H. G. Scorr, Esq.,
Leon, Iowa.

My Dear Sie: I beg to acknowledge receipt of your March
16th, referring to the appointment of township trustees. Replying
I have to say, that I ecannot give yon an official opinion upon the
question submitted for the reason that requests for such opinions
must come from some of the state departments. I will, however,
out of courtesy to you, give you my personal views in the matter.

Section 1272 of the code, providing for filling vacancies, so far
as it is material to the inquiry, provides:

“In all other township offices, including trustees, by the
trustees, but where the offices of the three trustees are all
vacant, the county auditor shall appoint.’

Under this provision it is undoubtedly the duty of the trustee
whose term has not yet expired, to appoint the other two trustees.

You will notice that the auditor makes the appointment only
«twhere the office of the three trustees are all vacant.”’

Very truly yours,
H. W. Byeas.
- ) Mrme
e e Des Moines, March 20, 1907.
J. H. Keenan, Esq,
Osceola, Towa.

My Dear Sik: I beg to acknowledge receipt of your letter of
the 14th instant, referring to sheriff’s fees. Replying I have to
say, that 1 cannot give you an official opinion upon the question
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submitted for the reason that such opinions can only be given
upon request of some of the state departments. I will, however,
out of courtesy to you, give my personal views upon the matter
referred to

Paragraph 9 of section 511 of the Code provides:

‘For making and executing a certificate or deed for lands
sold on execution or a bill of sale for personal property sold
one dollar.””

Under this provision the sheriff is entitled to charge and receive
one dollar for the certificate of purchase issued when the sale is
made, and one dollar for making the sheriff’s deed, if the property
is not redeemed and a deed is demanded.

Very truly yours,
H. W. Byggs.

Norary PusLic.—A notary public who is a stoekholder in a bank
cannot take acknowledgment of mortgage executed in favor of
bank.

Des Moines, March 20, 1907.
D. B. AuLen, Esq., .

Arlington, Towa.

My Dear Sik: I beg to acknowledge receipt of your letter of
recent date, referring to notaries public. Replying I have to say,
that I cannot give you an official opinion upon the question Slli)-
mitted for the reason that requests for sueh opinions must come
from some of the state departments. I will, however, out of court-
esy to you, suggest that if you are a stockholder in the bank, as I
assume you are, you cannot as notary public take and certify an
acknowledgment of mortgages executed in favor of the bank. This
whole question is covered by decisions of our supreme court which
can be found in the 113 JTowa, 216, the 87 N. W. R., 655.

I suggest that some day when you are where you ecan have
access to these books you read these decisions.

Very truly yours,
H. W. Byess,

Divoroe Liaws or Towa—When a wife or hushand may obtain a
divoree.

Des Moines, March 21, 1907.
Cuester M. Burnsie, EsqQ.,

Fayette, Iowa.
Dear Sir: I beg to acknowledge receipt of your letter of recent
date, referring to the divorce laws. Replying I have to say, that
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the following are the grounds for divorce in this state if the wife

makes the application

1. When he has committed adultery subsequent to the mar-
riage.

2. When he wilfully deserts h ind absents himself with-
out a reasonable cause for the sj

3. When he is convieted of a felony after the marriage.

4. When after marriage he becomes addictec habitual drunk

enness.

5. When he is guilty of such inhuman treatment as to endanger
the life of his wife.

The husband may obtain a divorce from the wife for like cause,

and also when the wife at the time of the marriage was pregnant

by another than the husband of which he had no knowle dge, nnless

he had an illegitimate child or children then living, which at the

time of the marriage was unknown to the wife,

The courts construe the provisions of the code for divorce
strictly, and an applicant to be successful must come clearly within
some of the grounds above stated

In the first divoree enactment in this state there were in addi-
tion to the above grounds three others, as follows:

When a defendant at the time of his marriage was impotent.

‘When he had a lawful wife then living.

When it shall be made fully apparent that the parties cannot
live in peace and happiness together, and that their welfare re-
quired a separation.

You will find the first enactment in the eode of 1851, on page
923, under the title divorce and alimony. The present law cover-
ing divoree and alimony is contained in chapter 3 title XVI of the
code of 1897, beginning on page 1135.

Very truly yours,
H. W. ByYErs,

Suape Trees or Hepce Avoxe Pusuioc Roap.—Brusa GROWING

N Roap.
Des Moines, March 22, 1907.

J. A. MaTLaND, EsQ.,
New Sharon, Towa.

My Dear Sm: I beg to acknowledge reeeipt of your favor of
recent date, referring to hedges. Replying I have to say, that
while T am not permitted to give an official opinion upon the ques-
tion submitted for the reason that requests for such opinions must
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come from some of the departments here, I will, out of courtesy to
vou and the board of trustees suggest:

1 That if the hedges referred to in your letter are along the
yublie road, the trustees would have the right to proceed as pro-
vided in section 1570.

9. As to how close the hedge may be left standing for posts or
shade trees is largely a matter of judgment, and if the hedge
trees are far enough apart so that they are used only for posts or
shade trees they should not be disturbed.

3. The trustees would have no right to eut shade trees on the
fence line, unless the trees in some manner obstructed the publie
highway.

4. The road supervisor has jurisdiction over the publie roads
in his distriet, the adjoining land owner is under no obligation to
cut brush growing in the highways.

Respectfully yours,
H. W. ByErgs,

VacoiNaTioN. WHEN MAy BE ReEqQuirep or Pusric Scroon CHIL-
pREN.—Homoepathic method not recognized.
Des Moines, Towa, March 22, 1907.
0, E. MepiLn, M. D,
Persia, Towa.

My DeAr Sik: Replying to your recent favor referring to small-
pox cases at Persia, Towa, I have to say, that T ecannot give you an
official opinion upon the questions submitted for the reason that
requests for such opinions must come from some of the depart-
ments here, I will, however out of courtesy to you suggest, that
the local board of health would have no right to require scholars
to be vaceinated before being admitted to the publie school, ex-
cept in cases of an epidemic. Under such circumstances they
would haves:a right to exclude from the schools all persons who
refused to comply with the order of the local board.

As to the so-called ‘‘oral or Homoeopathic vaccination’ I have
to say, that the state board of health has always refused to ree-
ognize such vaceination,

I enclose you copy of rules and regulations called circular No.
3 and call your attention to a decision of Judge Macy found on
page 5, and an opinion of attorney-general Remley on page 8, cov-
ering substantially the points inquired about in your letter,

Very truly yours,
H. W. Byess.
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CoUuNTY TREASURER—SALARY

F. P. Wrigar,
Chariton, Towa

Dear Sir: Your two lett f to t rv of the ¢
ty treasurers were duly re nonding there
due to the fact that both lett t a time when the
entire foree in this depart nt 18 oceupied th other aeccumu

lated business and yowm vere laid aside and my attention
has just now been called to then

You, of course, understand that 1 cannot give

1 official

opinion upon the questions submitted, for the reason t

for such opinions must come from or through some

partments; I will, however, out of courtesy to you state my views
upon the matters inquired about.

I have read General Mullan’s letter of February 25, 1905, to
Mr. C. B. Ellis of Onawa, Iowa, and to which you refer, and have
also read Mr. Ellis’ letter asking for an int rpretation of section
490. General Mullan’s letter evidently proceeds upon the theory
that the taxes collected by the county treasurer, other than that
covered by paragraph one of the same section, are to be used simply
as a basis upon which to determine the amount due the treasurer
at the end of each quarter or at the end of the year, as the case
may be, and that while paragraph five provides that the excess over
and above the fifteen hundred dollars allowed the treasurer for
salary shall be paid into the county treasury, as a matter of fact
the treasurer will have nothing to pay in, that is to say, his
idea seems to be that the elause, ‘‘the excess shall be paid to the
county treasurer’’ refers to the original payment by the tax payer
and that the exeess so paid will be eredited up to the several funds
provided for in section 1303 of the code, and not alone to the gen-
eral fund provided for in paragraph two of that section. In ar-
riving at this conelusion I think the general must have overlooked
section 492.

My own judgment is that when section 490 and 492 are con
sidered together, as they must be, that it is contemplated that the
treasurer shall report quarterly all moneys received by him for
serviees, and that a warrant should be drawn in his favor for the
three per cent covered by paragraph two on the general fund, so
that at the end of the quarter the treasurer will have received all
of the fees earned by him up to that time, including the three
16
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for in paragraph two of section 490, and at the

per cent provide d
end of the year-if t
ceeds fifteen hundred dollars the excess 1s turned into the tr

e amount received by the treasurer ex-

and credited to the general fund.
It is only fair for me to say to you that Mr. Ellis confined his in-
quiry to General Mullan to section 490
Very truly yours,
H. W. BYErs

Marr Tonic.—Druggist as permit holder not authorized to sell

malt tonie.
Des Moines, Towa, March 27, 1907.

Hagr & Gmss Co.,
Center Junction, Towa.

GentreMEN: I beg to acknowledge receipt of your favor of the
23d instant referring to the sale of malt tonie, and in which you
say:

1 would like to be informed if dru ists have the right to
sell malt tonic preparations that are on the market if sold in
oood faith as medicine, and not as a beverage. Please let me
know at your earliest convenience.”’

Replying I have to say, that 1 cannot give you an official opinion
upon the question submitted for the reason that requests for such
opinions must come from or through some state department; I will,
however, out of courtesy to you give you my views touching the
sale of malt tonic.

Section 2385 of the code provides:

«‘Persons holding permits may sell and dispense intoxicating
liquors, not including malt liquors for ph.’n'macvnlivn] and
medical purposes, and to permit holders for use and resale by
them, only for the purposes, authorized in this chapter; they
may also sell and dispense aleohol for specified chemical pur-
poses, and wine for sacramental uses. Registered pharma-
cists, physicians holding certificates from the state board of
medical examiners and manufactur of proprietary medi-
cines may buy from permit holders intoxicating liquors (not
including malt) for the purpose of compounding medicines,
tinetures and extracts that cannot be used as a beverage, but
nothing herein contained shall be constrned to authorize the
manufacture or sale of any preparation or compound, under
any name, form or device, which may be used as a beverage,
and which is intoxicating in its character.”
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It is obvious from the provisions of this section if the malt tonie
referred to in your letter comes within the term ‘‘malt liquors”™’
as here used that vour question must be answered in the negative
This section pre rmit holders from selling or dispensing
malt liquors and registered pharmacists from buying malt liquors
for the purpose of compounding medicine, tinetures, ete The evi
dent intent of the legislature in the enactment of this section be-
ing to prohibit the sale of malt by the persons referred to for any
purpose.

Yours very truly,
H. W. BYEgs.

Sovpiers” Wimows—RicHT 70 EXEMPTION.
AL R Des Moines, April 1, 1907
Primghar, Towa.

Dear Ste: I beg to acknowledge receipt of your letter of the
30th ultimo referring to exemptions to soldiers’ widows under
seetion 1304 of the code. Replying I have to say, that under the
facts stated in your letter the widow would be entitled to the eight
hundred dollar exemption provided by paragraph seven of said
section 1304 of the supplement to the code. Of course, you will
understand that this is not an official opinion, but simply my p
sonal views given out of courtesy to you. Official opinions, as you
know, can only be given upon request from some of the Gl:lh“ll"»
partments.

Very truly yours,
H. W. BYErs.

MAYOR—JUSTICE OF THE PEACE—A citizen may hold both offices
at same time.

Des Moir April 1, 1907.
J. G. TeAYER, Esq, : I

Blakesburg, Towa.

My Dear Sme: I beg to acknowledge receipt of your recent
favor in which you ask whether a citizen of an incorporated town
can legally hold both the office of justice of the peace and mayor.
Replying thereto I have to say, I know of nothing in the la\\‘..s of
this state that would prevent a person from being both justice of
the peace and mayor at the same time.

Very truly yours,
H. W. BYERs.
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Tax For RELIEF OF INDIGENT SOLDIERS—HOW DISTRIBUTED.
Des Moines, April 1, 1907.
Winuiam Loaan, Esq,
Fort Dodge, Kansas.

Dear Sik: Replying to your favor I have to say, that section
430 of the code of 1897 authorizes the board of supervisors to levy
a tax of one-half mill upon all the taxable property within the
county to create a fund for the relief and to pay funeral expenses
of indigent union soldiers, and their wives, widows or minor chil-
dren having a legal residence in the county. The fund is distri-
buted by a commission called the Soldiers’ Relief Commission.
They are appointed by the board of supervisors; the commission
meets at stated periods and reports their doings to the board.

Trusting this information is what you want, I am,

Yours very truly,
H. W. Byegs.

(G ASOLINE—SALE OF.
Des Moines, Iowa, April 1, 1907.
Harry Bmunurs, Esq.,
Maquoketa, Towa.

Dear Sie: I beg to acknowledge receipt of your letter of the
99th ultimo referring to the sale of gasoline in which you ask
whether the package must be painted red where sales of a quart
or less are made. Replying I have to say, that section 1 of chap-
ter 106, laws of the thirty-first general assembly in so far as it is
material to your inquiry provides:

““Every person dealing at retail in gasoline in this state
shall after the first day of January, 1907, deliver the same to
the purchaser in quantities of more than one quart and less
than six gallons only in barrels, casks, packages, cans or meas:
ures painted vermillion red, and having the word gasoline
plainly steneiled or marked thereon.”

Tt will be noted that this provision requiring the package to be
painted red, ete., only applies to sales of more than one quart and
less than six gallons. It was evidently the intention of the legis-
lature to permit the delivery to persons of a quart or less in a
bottle or other package without being marked as required when
the sale is of an amount greater than a quart and less than six
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gallons. 1t is therefore opit t I ( r 2aso
line in a bottle or can t nad| & n
1, chapter 106, laws of 1 ly, wh

amount delivered is 1 y
stand that this i

views given out of courts to . O in : can only be

given upon request from son of tl tate departments
Yer truly yours

H. W. BYEgs.

ASSIGNMENT OR RELEASE OF MoRTGAGE ON MARGIN OF RECORD.

Des Moines, April 1, 1907.
L. J. FrLeming, Esq.,
Centerville, Towa.

Dear Sig: Replying to your recent f [ have to say that the

law requiring the county recorder to witness the signature of the

party releasing or satisfying a mortgage went into effect March

28, 1894, There is nothing in the statute requiring the recorder
to witness the signature when an assignment of the mortgage is
made, and the failure of the recorder to witness such signature

would have no effect on the assignment whatever.

Very truly yours,
H. W. Byers.

CoNsTRUCTION OF SEcTions 12 Anp 13, CHAPTER 11 OF THE THIR-
TIETH GENERAL ASSEMBLY.
Des Moines, April 4, 1907.
Governor A. B. Cumwmins,
Des Moines, Iowa.

My Dear GoverNor: Referring to the letter of Mr. Wells Ru-
pert, which I return to you herein, I have to say, that I see no
real difficulty in ascertaining the legislative intent in adopting see-
tions 12 and 13 of chapter 11, laws of the thirtieth general as-
sembly. It would have been better perhaps if the legislature had
used the term ‘‘seventeenth year’’ instead of ‘‘seventeenth birth-
day’’; the latter term in view of the difference of opinion as to
when you begin to count birthdays leaves section 12 open to two
different constructions, that is, one magistrate might hold that the
section applied to children having reached their seventeenth year,
while another might hold that it applied to children who had
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reached their sixteenth year, and as Mr. Rupert says in his letter
both decisions wounld have support in Websters definition of birth-
day.

There is nothing, however, in the section that exempts boys over
sixteen and under seventeen from punishment for the commission
of erime. All that is sought to be done by the section is to prevent
the commitment or confinement of any child under seventeen years
of age in a place where they will be exposed to the influence of
adult conviets.

I have already had some correspondence with the county attor-
ney of Dubuque county about the same matter.

Very truly yours,
H. W. Byers.

Boarp oF EQuUALIZATION—RIGHT TO ADJOURN FOR INVESTIGATION.

Des Moines, April 5, 1907.
R. E. Barg, Esq.,
Box 44, Wapello, Towa.

My Dear Sie: I beg to acknowledge receipt of your letter of
yesterday referring to the proceedings of your board of equaliza-
tion. Replying I have to say that I doubt very much the pro-
priety of my expressing an opinion upon the questions submitted,
and would suggest that it is the duty of the city and county attor-
ney to advise about such controversies; I will, however, out of
courtesy to you say, that I see nothing illegal in the proceedings of
the board of equalization as stated by you. It is entirely proper
to adjourn the board of equalization for the purpose of ascertaining
such facts as may be necessary to fix the taxable value of property
within their jurisdiction.

As to the other matter of assessing the property of the concern
you refer to, a right conclusion depends so much on full and eom-
plete information as to the business of the tax payer in question,
that T will not undertake to say more than to call your attention
to the case of MeConn vs. Roberts, found in the 25 Jowa at page
152, and Jewel vs. Board of Trustees of Sumner township, Bu-
chanan county, found in 113 Iowa, page 47.. You will undoubtedly
find both of these cases in the library of some lawyer in your town.

Respectfully yours,
H. W, Byers,
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Crry CouNcIL—COMPENSATION

Des Moines, April 5, 1907
George W. Bowen, Esq.,
Carroll, Towa.

DEAR Sik: 1 beg to acl t r letter of a day
or two ago addressed to my predece Hon. Charles W. Mullan
referring to the compensatio 1 I ity eouncil. Re
plying I have to say, that while I very much doubt the propriety
of my expressing an opinion upon the question submitted, I will
however, out of courtesy to you suggest that if the meeting is a
regular council meeting, or a called meeting of the council, the
members present would be entitled to one dollar for that meeting
without reference to the character of the business transacted at the
meeting, that is to say, they would be limited in their compensa

tion to a dollar for that meeting even though after getting together
sion in the

they organized as a board of health. There is no pros
statute entitling them to compensation while acting simply as a
board of health.
Very truly yours,
H. W, Byess.

APPLICATIONS FOR THE Purcnase or LiQquor—WnaTr Musr Con-
TAIN.
Des Moines, April 6, 1907.
Brunt & PARNUM,
Decorah, Towa.

GenTLEMEN: I beg to acknowledge receipt of your letter of a
day or two ago referring to blank applications for the purchase of
liquor. Replying I have to say, that while I doubt very much the
propriety of my expressing an opinion upon the sufficiency of the
blanks, copy of which are enclosed in your letter, 1 will, however,
out of courtesy to you suggest that the exaet requirements of the
statute are as follows:

Pirst. The blank requests must be signed by the applicant in
his true name.

Second. It must be truly dated

Third. Tt must contain the statement that the applicant is not
a4 minor.

Fourth. It must give the residence of the purchaser if he is
purchasing for himself, if for another, then both the residence of
the purchaser and that for whom the liquor is requested must be
given.
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Fifth. Tt must state for whom and whose use the liquor is re-

Sizth. Must give his true name and residence, and if the streets

are numbered must give the number and street.

Seventh. Tt must state the actual purpose for which the request
is made, and for what use desired.

Eighth. That neither the applicant nor the person for whose
use requested, habitually uses intoxicating liquors as a beverage.

Ninth. The application must be attested by the permit holder
who receives and files the request.

I find nothing in the statute preventing the sale to an adult for
the use of a minor for legitimate purposes. For your further in-
formation I call your attention to the decisions of our supreme
court found in the 82 N, W. R., pages 335 and 439. You can find
these books in any of the law offices in your city and it might be
worth your while to read these cases.

Very truly yours,

H. W. Byess.

MuniciPAL REPORTS—MADE ANNUALLY—WHAT 10 CONTAIN.

Des Moines, April 8, 1907,
W. M. Hamiuron, Esq.,
Lake View, Iowa,

Dear Sie: I beg to acknowledge receipt of your letter of the
3d instant referring to the annual report of cities and towns, Re-
plying I have to say, that section 741-¢ of the code supplement re-
quires each municipality to make an annual public report con-
taining an aceurate statement in summarized form.

FPirst. Of all collections made or receipts of such municipality
from all sources.

Second. All accounts due the publie but not eollected.

Third. All expenditures for every purpose.

Fourth. A statement in detail of the cost, operation and income
of each publie utility operated or owned by the muniecipality.

Fifth. A statement in detail of the entire public debt.

Sizth. The amount of debt which the municipality may under
the law contract for the year for which the report is made.

The report must be published annually at the close of the fiscal
year in two newspapers in gaid eity or town, or in one such paper
if there be but one, and if none then by posting a copy in three
public places in said ecity or town.
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A report containing anything less than the several items above
mentioned would not be a full compliar with l
Very trul
. W. B
Murcr TAx—FAILURE TO ASSE LAABILIT r Back Tax
Des Moines, April 8, 1907

L. A. Ping, Esq,,

Toledo, Towa.

DeAr Sig: I beg to acknowledge 1 of your leiter of the
4th instant referring to collection of t Replying I have
to say, that if I understand your lett e authorities in collecting
the mulet tax are not confined to the quarter in which the report
is made by the assessor, that is to say, if an individual has been
keeping and running a place where intoxicating liquors have been
sold for say mine months prior to the time he was first reported by
the assessor, there would be three quarterly installments of the
mulet tax due from him. The fact that the ¢ has failed to
include such person in his list of persons filed with the auditor, if
any such has been filed, would not relieve th individual from the
payment of the tax, nor prevent the same from being a lien upon
the real estate wherein or whereon the business is carried on

Very truly yours,
H. W. Byers

»
DraNAGE LAw—TrusTEES May PETITION ¥OR DRAINAGE DISTRICT

—Cost oF DRAIN. i : -
Des Moines, April 8, 1907.

H. S. Speer, Esq.,
‘Webb, Iowa.

Dear Sir: I beg to acknowledge receipt of your letter of the 5th
instant referring to the drainage law. Replying thereto I have
to say:

First. That your trustees have the right fo petition for the
establishment of a drainage distriet covering and including the
highway referred to in your letter.

See section 44, chapter 68, laws of the thirtieth general assembly
as amended by section 5, chapter 84, laws of the thirty-first gen-
eral assembly.

Second. The eost of such drain is to be paid from the road fund
of the township, or townships if the district extends into more
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than one township, or from the county road fund, or partly from
ach of said funds as the board of supervisors may direct.
Very truly yours,
H. W. Byess.

ConsTrUCTION OF SENATE FiLe No. 215, passed by thirty-second
general assembly.
Des Moines, April 9, 1907.
H. L. TiNnLEY, Esq.,
Couneil Bluffs, Towa.
My Drear Mr. Tinuey: I beg to acknowledge receipt of your
letter of the 6th instant in which you say:

“The fire and police board recently appointed composed of
Messrs. B. M. Sargent, I.. Zuramel, Sr., and myself, wish to
ask if you would kindly furnish at an early date as convenient,
your opinion relative to the appointment of a suecessor to the
chief of the fire department. The present chief was elected by
the city couneil in Mareh, 1906, for the term of one year
ending March 31, 1907, and not re-elected by the ecounecil.
Kindly say as to the intent of the law in regard to the standing
of the present chief. We have been advised that copies of the
law will be sent us soon.

“Kindly say from what fund will be expected to supply
books and stationery and who authorizes such expenditure.”

In response thereto I shbmit the following:

Section 1 of senate file No. 215, the bill just recently passed by
the general assembly and which became operative as a law on the
4th day of this month, makes the law covering the board of police
and fire commissioners in certain ecities apply to all ecities with a
population of 25,000 and over.

Section 2 of the bill takes from the city council the right to
elect the chief of the fire department.

Section 3 gives the power to appoint a chief of the fire depart-
ment to the board of police and fire commissioners.

Section 4 includes the chief of the fire department in the list of
officers who may be removed by the board for misconduet or failure
to perform his duty, in other words, puts the office of chief of the
f_i_re department under civil service rules.

Section 5 continues the present chief of the fire department and
the members of the police and fire department of all cities af-
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fected by the act, other than t hief of polic n their present

positions without furt}

Pl
Section 6 is the publication
It will be noted that th ( hatever in the bill

covering necessary supplies, boo tat for the board.

I am of the opinion therefor

First. That under the facts stated in r letter, there is a
vacancy in the office of the chief of the f department of your
eity.

Second. That the board of pol id fire commissioners have
the authority to fill such vacan ppointment of the chief
of the fire department.

Third. That such supplies, books, and stationary as may b
needed by the board for the pury of organizing and condueting
its department should be furnished and paid for in the same way
that supplies for other departments of the city government are
furnished and paid for

Very t1 nurs
H. W. Byers
Ciries oF SeconNp Crass—Waar OFFICERS MAYOR APPOINTS

Des Moines, April 10, 1907
B. R. BrysoN, Esq.,
lowa Falls, Towa.

Dear Sik: I beg to acknowledge receipt of your favor of the
5th instant referring to the appointment of city officers. Replying
I have to say, that under the law enacted by the recent general as-
sembly in cities of the second class the mayor is authorized to ap-
point a street commissioner, marshal, deputy marshal, and such
other officers as may be provided for by ordinance.

Very truly yours,
H. W. Byess.

PueLic CEMETERY—WHEN TrUsTEES MAY LEvy TAx FOrR SUPPORT
OF.
Des Moines, April 16, 1907.
Leo C. Peroivan, Esq.,
Winterset, Iowa.
Dear Sik: I beg to acknowledge receipt of your recent favor re-
ferring to cemetery tax. Replying I have to say, that the faets
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stated vour letter are not sufficient upon which to base an opinion
as to whether or not the tax referred to is properly levied.

You y the township trustees levied a cemetery tax on the
e vithin the limits of a town in the township for a cemetery
vithin the limits of that town,”’ but yon do not say who owns and
controls the cemetery, nor the amount of the levy.

Under the statute the township trustees have the power to levy a
tax to pay for lands purchased for cemetery purposes or for the
necessary improvement and maintenance of cemeteries in their town-
ship, or in an adjoining township whenever they deem such action
advisable

In addition to this they have the power to levy a tax of not to
exceed one mill to improve and maintain any cemetery not owned
by the township provided the same is devoted to general public use.
This last power is given to them by chapter 23, acts of the thirtieth
general assembly.

If the cemetery referred to in your letter is owned and controlled
and maintained by the eity or town referred to, and not devoted to
general public use, then the trustees would have no power to make
the levy and the tax would be invalid ; but as I said before, it is im-
possible for me to give you an intelligent opinion without a more
definite statement of the situation.

Very truly yours,
H. W. Byers.

AssESSOR—DUuTY 10 ADMINISTER OATH TO TAXPAYER.
April 16, 1907.
S. C. Jupy, Esq.,
Jefferson, Towa.

Dear Sik: Replying to your recent favor 1 have to say:

First. That it is the duty of the assessor to administer the-oath
as provided by the statute.

Second. 1If the taxpayer signs the oath he would not be heard to
say he was not sworn.

Third. The assessor has no right to sign the taxpayer’s name to
the oath.

Fourth. If the assessor should sign the taxpayer’s name to the
oath his liability would depend entirely upon the eircumstances un-
der which he signed it.

Very truly yours,
H. W. Byesrs.
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ProPERTY OWNED BY EDUCATIONAL INSTITUTIO E M
TAXATION.
April 16, 1907
J. P. PETERSON, B,
Humboldt, Towa
Deir Sik: I beg to acknowledge receipt o ur recent favor re
ferring to taxation of the Humboldt college property Reg I

have to say, that while I very much doubt the propriety ol my ex
pressing an opinion upon the question nbmitted, I will out of

t ‘erred owned
courtesy to you suggest, that if the property relerred to 18 owned

by the Humboldt College, and wused for edu itional purposes solely,
and no part of the property leased or otherwise us d with a view to
pecuniary profit it is exempt under section 1304 of the code; if
however, the property is owned by yourself the use of it by the
college even though it was without charge would not bring it with-
in the exemption clause of that section. I assume however, from
your letter that while the title to the property is in your name, it
is in fact owned by the college.

1 would suggest that you examine Griswold College vs. The State,
46 Towa, 275, and Laurent vs. The City of Muscatine, 59 Towa, 404.

Very truly yours,
H. W. ByEgs.

County RECORDER—DEPUTY—SALARY—IEES.
April 17, 1907.
MinnNe E. ALLEN,
County Recorder,
Marshalltown, Towa.

Dear Mapaam: I beg to acknowledge receipt of your reeent favor
referring to salary of the county recorder and deputy. Replying
T have to say, that while I very much doubt the propriety of my ex-
pressing even a personal opinion upon the question stated in your
letter, T will out of courtesy to you, and for your information alone
say :

First. That in my judgment the salary of the county recorder
and deputy is payable monthly as provided in section 1289 of the
code. g

Second. That the board of supervisors is without authority to
prevent the payment of the monthly installments due these offi-

Ccers.
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RURAL MA1L CARRIERS—EXEMPTION 0F EQUIPMENT FROM TAXATION.

April 18, 1907.
CrLARENCE L. SPURING, }
Thompson, Towa.

DEsR Sik: I beg to acknowledge receipt of your letter of April
16th, referring to the exemption of rural mail carrier’s teams. Re-
plying T have to say, that while I very much doubt the propriety
of my giving you even my personal opinion upon the question
submitted, I will, out of courtesy to you and for your information
alone, say that in my judgment the team, harness and vehicle used
by the mail earrier in carrying and delivering mail and thus mak-
ing his living comes clearly within the exemptions found in para-
graph 5 of section 1304 of the supplement to the code.

Very truly yours,
H. W. Byegs,
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Locar BoArp or HeALTH—ESTABLISHMENT OF QUARANTINE—EX-
PENSE

Des Moines, April 19, 1907
H. HELLER,

Remsen, Towa
I have your favor of April 13th in which you
submit seve questions pertaining to the powers and duties of
the local board of health, also in regard to who pays the expense
for the care, nursing, medical assistance and supplies furnished a
patient under quarantine

In your first question you ask as to whether it is necessary for
an entire board to meet to declare a quarantine. In answer will
say that section 2568 of the code, among other things, provides:

“The quarantine authorized by this section in case of in-
feetious or contagious diseases may be declared or terminated
by the mayor of any city or town, or the township elerk out-
side of such city or town, in cases required by regulations of
the state board of health, upon written notice given by any
practicing physician of the existence of such disease or termi-
nation of the cause for quarantine, as the case may be.”

It is apparent from the above that it is not necessary that all
the board of health meet in order that a quarantine be established.

The 2d, 3d, 4th, 5th, and 6th questions submitted by you all per-
tain to the question of expense. Chapter 111 acts of the 31st gen-
eral assembly provides:

*“All bills for expenses incurred in carrying out the provisions of
this section, and in establishing, maintaining or raising a quaran-
tine, ineluding disinfection and the building and furnishing of any
pest house, detention or other hospital, shall be filed with the clerk
of the local board of health, which board shall examine the same and
act thereon at its next regular meeting after the same have been
filed with the clerk and shall certify the amount allowed by it there-
on to the county auditor, and the board of county supervisors shall
act upon said bills as thus certified at its first regular meeting there-
after. The local board of health shall allow an amount on such
bills as shall be reasonable and the certificate of the local board of
health shall be prima facie evidence of the correctness of said
bill, but the board of supervisors may revise the amounts so al-
lowed'and fix the same.”’

By this act all of the expenses of quarantine, ete., are made
chargeable to the public regardless of the financial condition of
the patient.
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Your seventh inquiry is as follows:

A\ pauper has a contagious disease ; Dr. A. is county physi-
vian and the pauper wants Dr. B. to care for him. Can Dr.

B. collect
Refer:

his fees from the county?”’

in to chapter 111, acts of the 31st general assembly,

we find the following:

‘It is further provided that nothing herein contained shall
be construed to prevent any person quarantined as herein
provided from employing at his own expense the physician or

nurse of his ehoice.”

It is clearly apparent that Dr. B, could not collect fees for his
services from the county ; neither could he collect his fees from the
county if called in by the patient to treat other than a contagious
disease. A physician in order to collect his fees from the county
must have been regularly appointed by the board of health acting
as a body, before the services are performed

Young vs. The County of Black Hawk, 66 Towa, 460.

Enclosed I am sending you several leaflets containing a copy
of the law as it appears in chapter 111 aets of the 31st general
assembly.

The delay in answering your letter is due to the absence of the
attorney-general from the city and the letter has just reached me.

Respectfully
Cuas. W, Lyon.
Assistant Attorney-General.

SHERIFF—EXPENSE OF BOARDING PRISONERS.

Des Moines, Towa, April 20, 1907.
Mg, EarpLEy BELL, JR.,
‘Washington, Towa.

Dear Sik: Replying to your favor of reeent. date referring to
sheriff’s fees, I have to say that in my judgment the amount paid
to the sheriff for boarding prisoners is to be treated the same as
“‘expenses necessarily incurred and actually paid while engaged
in the performance of official duties,”’ as provided in section 510
of the supplement to the code. In other words, the amount paid
for boarding prisoners is not to be charged against the sheriff in
making up his salary as fees collected.

Very truly yours,
H. W. Byers.
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mitted and 1 nuch doubt the propriety of givir you even a
personal opinion. I will, howe out of com to you and for
mr information alone y that your first question is fully an
wered by our supreme court in a recent case entitled Bay et al vs.
David. et al ported in the 111 W. R. at page 25 (Pamphlet
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committee services
Fourth. A councilman would have no right to employ any
person outside of the eouncil to do his work and of course would
have no authority to pay for such services out of the city funds.
Very truly yours,

H. W. ByErs.
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Des Moines, Towa, April 25, 1907.
0. A. ( rsoN, EsqQ
¢ lowa

D S [ beg to acknowledge receipt of your April 22d
1 » bounty on wolves. Replying I have to say, that see-
tion 2348 and section 422 of the code must be read together to

determine the power of the board of supervisors with reference to
granting the bounty for the destruction of wolves, and when so
read it is evident that five dollars is the maximum amount that
can be recovered from the county for a wolf skin,

Very truly yours,

H. W. Bygss.

Yy OwnNEp BY REeuicious InstiTurion ExeEmpr rrom Tax-
ATION,

Prorrs

Des Moines, Iowa, April 29, 1907.
H. W. HecHLER, E8q.,
Hedrick, Iowa.

My DEar Sir: I beg to acknowledge receipt of your recent favor
referring to exemptions allowed under section 1304 of the code.
Replying I have to say, that under the facts as stated in your
letter the building referred to would not be exempt from taxation.
The whole question turns on the ownership of the property; if
owned by a religious institution and devoted solely to the appro-
ts of that institution the property is exempt. If owned

priate obje
by an individual the property is taxable even though it is de-
voted solely to the use of a religious congregation and without
charge.
Very truly yours,
H. W. Byess.

Boarp op Supervisors.—Record in drainage matters.
Des Moines, Iowa, April 29, 1907.
B. 0. Cragg, Esq.,
Jefferson, Towa,

My Dear Sik: I beg to acknowledge receipt of your letter of
recent date in which you ask as to whether the proceedings of
board of supervisors in drainage matters must be recorded in the
minute book. Replying thereto I have to say, that section 442
of the code requires the board of supervisors to keep a book known
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y truly ours
H. W. ByErs
Co I EOTI( 448 or THE CODE.

D Moines, Tows April 29, 1907

W. H. Hoover, Esq

Gowrie. lowa
My Dear Si I beg to acknowled receipt of your letter of
recent date ferring to section 2448 of the code, Answering your
questions ord ted, I have to
Firgt. That saloons if located at all must be upon a laid out pub-
lie street
Second. A railroad right of way is not a street.

Third A saloon ecannot be operated on a back lot without an
opening upon a public business street
Very truly yours,

H. W. Byggs.
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CounTy SUPERINTENDENT—EXPENSES.

Des Mboines, Towa, April 29, 1907.
R. J. O’Brien, EsqQ.,
Independence, Towa.

My Dear Sig: I beg to acknowledge receipt of your recent
favor referring to the expenses of county superintendents under
chapter 122, acts of the thirty-first general assembly. Replying I
have to say, that you were entirely right in your advice to the
board of supervisors. It is true the act requires the county super-
intendent to file an itemized and verified monthly statement of
his traveling expenses, but there is no provision for its payment
except upon the approval and order of the county supervisors.

Very truly yours,

H. W. Bygrs.

BoArp OF SUPERVISORS—DuUTY 10 SECURE DRAINAGE RECORD.

Des Moines, Towa, April 30, 1907.
Sim R. StepMmanN, Esq.,
Emmetsburg, Towa.

My Dear Sir: I beg to acknowledge your favor of recent date
referring to drainage records in your county. Replying I have to
say, that T have grave doubts as to whether the use of a loose leaf
book for recording the proceedings in drainage matters is a com-
pliance with section 14 of chapter 68, laws of the thirtieth general
assembly. That section requires the board to provide a book to
be known as the drainage record, and makes it the duty of the
auditor to keep a full and complete record therein of all drainage
proceedings. There is, of course, nothing in the section fixing the
size nor character of the book beyond the fact that it shall be a
book, antl known as the drainage record; still I am of the opinion
that the only safe thing for your board to do would be to proeure
a bound book something after the style and makeup of your
minute book. As I said before, T very much doubt whether records
of drainage proceedings kept on loose leaves wounld be such a com-
pliance with section 14 as to authorize their admission as evidence
of the board’s action if the question was ever raised.

Very truly yours,
H. W. Byggs.
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AnTtr Pass Law. .
Des Moines, Towa, May 1, 1907.
Joax R. Beun, Esq.,
Sheffield, Towa

My DEear S1 I b | ceipt of your recent
favor referring to tl I Replying I have to say, that
the anti j I 1 ral assembly
provides among other thir

I 1 ly or in
: I ticket, f pass, or free
| ro ny person within

Th . f I'Ee Y pt such as officers, agents, ete.

I'h t i r pr 1

I't rds free ticket, f free transportation, as
used in this t shall i 1« 1 oke pa contract, permit
or transportatior wsed furnished or given to any person by
any common carrier of passengers for earriage or passage for

n than mor paid in the

any other consider:

the ra or charge open to all who desire to purchase b

It is evident from these prov g that after the fourth day of
July railroad transportation will have to be paid for in money.
'll}\‘- act. however, will in my judgment, not affect contracts
made prior to its passage
Very truly yours,
H. W. Byers

TION OF BOARD

Des Moines, Towa, May 1, 1907.

DRAINAGE LAW.—CoOMPENS

Tom C. SmirH, Esq.,
Logan, Towa.

My Dear Tom: Replying to your letter of a day or two ago, I
have to say, that in looking up the additional drainage legislation
I have I.m:u unable to find any bill affecting the service of the
ecounty attorney

l\n;- bill was passed fixing the pay of members of the board of
supervisors at $4.00 a day for time actually in session, $3.00 a
day exclusive of mileage for committee service, and five cents a
mile going to and from regular, special and adjourned sessions
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at the place of committee service. The time they can put in in
drainag or addition to the time allowed for other work shall
not exceed fifty days in any one year.

The other bill refers to the drainage districts, and petitions, ete.,

for serving notices to
five cents a mile for distance actually traveled, and not exceeding

$5.00 per

and limits the amount any officer may receive

of eight hours for making service.
A copy of the county attorney’s salary bill is enclosed.
With very best wishes, I am,

Yours very truly,
H. W. Byegs.

Huckster WAGON.—Local merchants may run same.

Des Moines, May 3, 1907.
Ira B. THOMAS, ES8q.,
Des Moines, Iowa.
DeAr Sir: I beg to acknowledge receipt of your communication
in which you say:
“‘If not presuming too much I will ask that you hand me
your opinion of the meaning of the following words in the

enclosed bill, passed at the recent session: ‘Nor to persons
running a huckster wagon.” The meaning of the words ‘huck-
ster wagon’ is not quite clear and fully understood through-

out the state,’’

In response thereto I have to say, that the exception clause, ‘‘nor
persons running a huckster wagon’’ used in the bill passed by the
thirty-second general assembly, repealing chapter 48, acts of the
Thirtieth General Assembly, in my opinion, refers to persons who
run & wagon through the country exchanging small articles of mer-
chandise for farm produce, and retailing small articles for house-
hold use. In many towns in Iowa the local merchant sends wagons
into the country with small articles of merchandise for sale or ex-
change for farm produce. All these, in my judgment, come under
this clause.

Very truly yours,
H. W. Byers.
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regents.
Section 2635 defines their powers and duties, and makes the
board of regents the governing body of the State University.
Seetion 1266 of the code, in so far as it is material here, pro-

vides :

“Every civil office shall be vacant upon the happening of
either of the following events:
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‘3. The incumbent ceasing to be a resident of the state,
district, eounty, township, city, town, or ward by or from
which he was elected or appointed, or in which the duties of

his offiece are to be exerecised.”’

lhe foregoing is all of the statutory provisions necessary to be
considered upon the inquiry made, and the whole question turns

on whether or not a regent is a ‘‘civil officer’’ within the meaning
of this term as used in the statute. If so, then your question must
be answered in the affirmative; if not then in the negative.

To begin with it must be conceded that every ‘‘public officer’

not eng

ged in military or naval service is a ‘‘civil officer’’ within
the meaning of these words as used by the legislature, and to de-
termine what the law constitutes a ‘‘public officer’” or a ‘‘publie
office’’ recourse must be had to the definition of these terms as given
by recognized authorities.

‘“A publie officer is said to be an officer under the govern-
r from
a private person holding what is sometimes called an office,

ment as distinguished from an officer of a corporation, ¢

such as executor or guardian.”
Abbott Law Diect., Tit. ‘“Public Office.”

““Offices consist of a right, and ecorrespondent duty, to exe-
cute a publie or private trust, and to take the emoluments
belonging to it.”’

3 Kent. Comm., 454.

““ A right to exercise a public function or employment, and
to take the fees or emoluments belonging to it.”’

Bouviers’ Law Dict.

‘“A special duty, trust, charge or position conferred by
authority, and for a publie purpose; a position of trust or
anthority, as an executive or judicial office, or a municipal
office.

‘Webster’s Diet., Tit. ‘“Office.””

““A publie office is the right, authority, and duty, created
and conferred by law, by which, for a given period, either
fixed by law, or enduring at the pleasure of the ereating power,
an individual is invested with some portion of sovereign fune-
tions of the government, to be exercised by him for the bene-
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fit of the public. The ind
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“Office.”

An office in a munieipal ¢ yrporation is a publie funectior

191.

ing upon

Kennedy v. Independent School District, 48 1
In State ex rel. Att’y Gen'l v. Valle, 41 Mo., 31, in pas

the au the officers of a munieipal corp are
eivil the meaning of that term as used in the con
gtitution o the supreme court of that state say:
‘In a ecertain popular acceptation, the w yrds civil offi
ander this state might possibly be interpr ted to mean state

officers in the sense of participating directly in the administra-
h: but they are none the

tion of the state government as si
less civil officers under this state because their functions are
eonfined to the local administration. The offices are created
and the officers are appointed, and their powers given, and
their duties defined, and their salaries fixed, directly by aet
of the legislature. They exercise a ghare of the powers of
civil government, and their authority comes directly from the
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stat They are to be considered as much civil officers under
Jjudge of a court, or the mayor of a city.”
In the People of North Carolina ex rel, John Nichols, et al., v.
Wm. H. McKee, et al., 68 N. Car., 429, it is held:
['hat directors of the insane asylum, deaf and dumb
isylum and penitentiaries are publie officers.”’
The same court in People of North Carolinag ex rel., Welker et
al., v. Bledsol, et al., at page 457, in the same report, held:
“‘That the trustees of the university are public officers.’”’
The same court in State Prison North Carolina et al., v. W. H.
Day, 124 N. Car., 362, held:
‘‘That the superintendent of the state prison is a public officer.’’
The supreme court of Ohio, in the State of Ohio ez rel., the

Att’y Gen’l v. Chas. L. Wilson, reported in the 29th Ohio, page
347, held:

“‘That the medical superintendent of a hospital for the
insane is a public officer.”’
Justice McClain, in the first volume of his Criminal Law, see-
tion 646, says:

‘“If the office is one involving the taking of an oath and the
filing of a bond by the occupant whether he be elective or not,
such oceupant is a publie officer.”’

In the case before us the office of regent is created by the stat-
ute, the position is named in the act as ‘‘office.”” They have fixed
and definite terms; one must be named from each congressional
district; they are allowed compensation for their services while, as
the, statute says, ‘“engaged in the performance of official duties;”’
their powers and duties are defined and prescribed by statute;
they are required to take the same oath that all other public officers
are required to take, and must give bond for the faithful perform-
ance of their duties,

In performing these duties and exercising the powers thus con-
ferred upon them they are taking part in the administration of
the civil government of this state.

From these considerations, and in the light of the statutes and
authorities quoted above it follows:

First. That the office of regent of the State University of Towa
is a “‘civil office’”” within the meaning of that term as used in
section 1266.
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i Very truly yours,

H. W. Byzss.
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Orp Sorpiers’ ExemMpTioN.—How value of property is determined.

Des Moines, May 13, 1907.

Freder sburg, Towa.

I beg to acknowledge receipt of your favor of
g to paragraph 7 of section 1304 of the sup-

Replying I have to say, the term ‘‘actual
s used in line 13 of paragraph 7, section 1304, means Jjust
what it says, that is to say, the actual value of the old soldier’s

property is to be determined in exactly the same way you would
determine the value of the property of any other citizen, If a
ontroversy arises as to what the actual value of the soldier’s
property is, it would be determined by showing the reasonable
market value of the property at the time of the assessment, and in
the place where the property is situated.

Very truly yours,

H. W. ByYErs.

Forest TREE PRESERVATION.—When same is exempt from taxation.
Des Moines, May 13, 1907.
C. E. CuanpLER, Esq.,
Marengo, Towa.

My Dear Sk: I beg to acknowledge receipt of your recent
favor, referring to forest tree reservation. teplying I have to
say, that if the Amana .Society’s timber land contains not less
than two hundred forest trees to the acre, or if less and they plant,
cultivate and otherwise properly care for the number of forest
trees necessary to bring the total number of growing trees up to
not léss than two hundred on each aere, and in all other respects
comply with the provisions of chapter 52, then in my judgment,
the entire tract referred to in your letter would be taxable as pro-
vided in section 10 of said chapter. The assessor, however. in this
district should make it his business to see that every provision of
the act was strictly complied with before reporting this land as a
forest reservation.

Very truly yours,
H. W. Byggs.
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. Very sineerely yours,

H. W. BYERs.

{QUENT TAXES—PENALTY. ;
s Des Moines, May 16, 1907.
J. 8. SHBARER, EsQ,

County Treasurer,

Washington, Towa. ) 5
Duar Siz: I beg to acknowledge receipt of your letter of the
15th hins't‘mt rc[crl‘ih" to the collection of delinquent taxes.
5 sté g




without

matter of

tion, and

1r com-

As to your second qu

not paid by \.:‘1 1 1st one per cent per month
attaches as of the 1st day of March, in other words, if th

installment of taxes be

- : , [ e party
fails to pay the first installment by the 1st of April, when he does

pay you should figure intere

! at one per cent per month from the
1st day of March to the date of payment.

Very truly yours,
H. W. ByEgs.

CouNTy AUDITOR.—FEES.

des Moine g 7 7
JouN BoeyiNk Des Moines, May 17. 1907.

Esq.,

Orange City, Towa. !
My DEar Sik: Replying to your recent favor, referring to the
$2.00 fee covered by section 2850 of the code of Towa, I\h;n\'-‘ to
say, that this fee is to be dealt with in exactly the same way as
are the fees covered by section 478 of the code. I am sorry lthnlt
ssary to decide the question submitted this way. ])}‘l‘:lllsl’
my experience with that office has convinced me that the salary of
connty auditors is far below what it ought to be, but this Aii a
matter that will have to be remedied by the legislature. T7n;]ﬂ‘r
the statute as it has made it you are not entitled to the :
and above your salary.

it is necesss

fee over
Very truly yours,
H. W. Bygrs.

EsTABLISHMENT oF MUNICIPAL LigHT PrANT. 7

Des Moine y ay ¢ 7
Ro. Goiey; Bo. es Moines, Towa, May 21, 1907.

Mystic, Towa.
qm.\lh'_ I)‘Fi‘\l\‘ Sir: I.In-u to rn'km-\\'lwf]‘:v receipt of your letter of the
20th instant, referring to the erection of a municipal light plant
In 1~rx!')l)' I have to say, that the statute does not roqniré both tl]é
question of the establishment of a light plant and the issuance of
bonds to pay for the same to be submitted to the people th;tt is
to say, under section 720 of the supplement to the code. tyhe‘ uneA-

REPORT OF ATTORNEY-GENERAL 27

)e submitted to the people is the establishment of the plant.

tion t
If an
the people

I am, of course, not giving you the exact form that the question
should be submitted in In this connection, however, I call your
attention to the case of Brown vs. Carl, reported in the 111 Iowa,

» vote is had upon this question no further vote of

necessary upon the question of issuing bonds

at page 608.
If I can assist you further by other suggestions, I will gladly
do so.
Very truly yours,
H. W. BYERs.

Use oF Pusric Waters.—Right of persons owning lots bordering
on public lake to build piers and wharfs.
Des Moines, May 22, 1907.
D. W. HamstreeT, ESQ.,
Clear Lake, Towa.
My Dear Sik: Your letter of some days ago to Governor Cum-
mins, referring to Clear Lake, was referred to me by the governor.
Replying I have to say, that people owning lots bordering on
the lake have a right to build wharfs or piers, and use them so
long as such wharfs, piers, and their use do not interfere with the
use by the general public of the lake for boating and fishing, in
other words, the general public have the right to the use and enjoy-
ment of the waters of Clear Lake for every legitimate purpose, and
this right, of course, includes the right to the use of the beach for
landing purposes.
Very truly yours,
H. W. ByEgs.

Faryers’ Erevaror Companies.—Right to operate under “‘protee-
tion clause.””
Des Moines, May 23, 1907.
C. G. MesseroLE, EsQ.,
Gowrie, Towa.

My Dear Sm: I beg to acknowledge receipt of your favor of
recent date requesting my opinion as to whether the provisions of
the Stillman anti-trust grain law passed by the thirty-second
general assembly will prevent the Farmers’ Elevator Companies
from operating under article VII of the by-laws enclosed in your
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letter, or, in other words, whether the so called ‘“protection clause’’
in the by-laws of such companies is contrary to the provisions of
said act

In response thereto I have to say, that I have carefully exam-
ined both the by-laws under which the Farmers’ Elevator Compa-
nies operate and the Stillman aet, and have been unable to find
anything in the so called ‘‘protection clause’’ that is out of har-
mony with or contrary to the spirit and purpose of said act.

The ‘‘protection clause’’ or ’penalty clause’’ as it is termed by
some, amounts to no more than an agreement by the members to
contribute their share toward the expense of managing and oper-
ating the business. The fact that each member’s contribution is
measured by the amount of his sales, not only through the compa-
nies’ agent but to other dealers, does not affect the validity of the
arrangement in the least

The purpose of the Stillman act is to make it unlawful in Towa
for any person, company, partnership, association or corporation
dealing in grain to enter into any agreement, contract, trust or
pool for the purpose of fixing the price to be paid for grain, or to
in any manner prevent competition in the buying and selling of
grain.

As T read the articles and by-laws of the Farmers’ Elevator
Companies, the very purpose of their organization is to protect
their members from the operation of the so called ‘‘grain com-
bine’’ in Towa, and to furnish them facilities for getting their
grain into the open market at the least possible expense. There
is absolutely nothing in the plan that even squints at fixing the
price of grain, or in any manner preventing the freest competition
among the buyers and sellers of grain,

I therefore conclude:

First. * That the agreement upon the part of the members of
cooperative grain ecompanies to pay a certain per cent upon sales
of grain made to other dealers is a legal and binding agreement.

Second. That there is nothing in the Stillman anti-trust grain
law passed by the thirty-second general assembly that will make
it unlawful for co-operative grain companies to continue to oper-
ate under the so called ‘‘protection’’ or ‘‘penalty clause.”

Very truly yours,
H. W. Byurs.
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DrANAGE DisTRICT.—SERVICE OF NOTIOI SHERIFF’s Fi
D Toine 1 25, 1907
Geo. E. HAnNUM, EsqQ
Boone, 1 i
My Dgas R ’ » of terday referrir
to Senate Il ) I { der this act the officer
ve cents per
mile for the distan t ly t led, and in addition thereto the
um of f per d f ht he that is to if for
n I ne 1 t t to [ 1 a drainage dis-
tr h t | mileag ive cents per
mile tl list tual led 1 not to exceed five dol
lars a da f eight 1 1 tter ho \ it he serves dur
ing the trip; to illustrate if the sheriff is en ten notices and

travels one hundred miles in serving the ten persons and puts in
twenty-four hours, he would be entitled to charge for that work
five dollars mileage and fifteen dollars for making the service, and
cted to ten
riff are to
be accounted for and turned into the county the same as other fees.

the same rule would apply if he had but one notice d

different persons. These fees when collected by the she

Trusting that I have made myself clear, T am,
Very truly yours,
H. W. ByErs.

CoMMITTING MAGISTRATE.—A committing magistrate has no author-

ity to suspend sentence
Des Moines, May 28, 1907.
Dr. F. P. Crary,
Clearfield, Towa.

My Dear Docror: T am in receipt of your letter of yesterday,
referring to suspension of sentence, etc. Replying I have to say,
that strietly speaking you are without authority to suspend sen-
tence, but since you have the power and authority to issue the mit-
timus you can delay issuing it during good behavior which to some
extent amounts to the same thing as suspending the sentence, and
then at any time when it seems proper to you, you can issue the
mittimus and send the party to jail. In all such cases the com-
mitting magistrate should exercise discretion and judgment, hav-
ing in view always the peace and good order of the community.

18
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What T have said above is not to be considered an official opinion,

but simply my p¢ rsonal views given out of courtesy to you, and

for your information and guidance alone. Official opinions can

only be given upon request of some of the state departments.
Very truly yours,

H. W. Byers.

[riNERANT PHYSIOCIAN—WHO DEEMED SUCH.
Des Moines, June 4, 1907.
Crarg & FISHER,
Onawa, Iowa.

GENTLEMEN: Your letter of recent date addressed to the at-
torney general duly received. Your inquiry should properly have
been addressed to the county attorney, as there is no provision
of the law for the attormey general giving an official opinion to
private individuals.

It is my opinion, however, that the answer to your inquiry is
found in code, section 2581, which applies to regular physicians,
and code supplement 2583-e, which applies to osteopaths.

The statute, in defining an itinerant physician, seems to imply
that any one practicing either as a regular physician or as an
osteopath, who solicits business at a place other than his office or
at the place of his residence, is held to be an itinerant, and before
entitled to practice at such additional place, is required to procure
from the state board of medical examiners a license as an itinerant
for which he shall pay to the treasurer of state the sum of two
hundred and fifty dollars.

Very truly yours,
Grorge CoSSON,
Assistant Attorney-General.

SmEwALES—Right of council of city or town to construct side-
walks.
Des Moines, June 10, 1907.
J. L. Marraews, Mayor,
Conway, Iowa.

Dear Sm: Your favor of the 3d instant addressed to the at-
torney-general in which you submit the question as to whether or
not your town council can construet a sidewalk after notice given,
and charge more than forty cents a lineal foot; also, whether or
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The law does not authorize the attorney-ge teted IR AL
ini general to give officis
opinions except to state officers, and this reply is made vou & .(
personal courtesy. to you as a
Very truly yours

George CossoN,
Assistant Attorney-General.

Roap LiAw.—Who exempt from road tax

Des Moines. June 15 -
D. M. ArPPLEGATE, Es apnsihiatan b .

Winterset, Towa.

3 Dear Sm: Your communication of the 31st ultimo received
in which you ask an opinion u i |
3 £ ¢ pon the eonstructi of e T
law, as follows: g
1). ‘Who is the judge of a resident being able bodied?
2. When must he be twenty-one i :
enty-one in order to make him subj
e Dk i 1ake him subjeet
3. May the road supervisor i
\ ad supervisor demand labor, or will the
; ; s ayment
of money satisfy the requirements of the statute? g
- y
The attorney general is not authorized to give official opinions
exeept to the various state officers, but as a favor to
1 submit herewith my personal opinion.
First. The road supervisor is the judge in the first instance
as to who is able bodied in the sense that he is subjeet to the road

you
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tax. If a person called upon to perform labor upon the roads,

laims that he is not able bodied, his remedy is to refuse to work

(
1 upon suit being brought against him to recover for the road
a defense his personal condition, and the matter will

anc
tax, set up as
then be determined in the regular way by the court.

Second. In answer to your seeond question, my opinion is that
if a resident is twenty-one years of age at the time he is called
upon by the road supervisor to perform labor, during any time
between April 1st and October 1st, he eomes under the provisions
of the law and is subject to the road tax.

Third. The statute contemplates that a person ghall perform
e of his failure

factory substitute, and in ecé
so to do. under section 1552 of the code, he is liable for three dol-
lars a day for each day which he is subjeet to work; so that if a

person does not wish to perform labor personally or st nd a sub-

labor or send a sati

stitute, the payment by him of the three dollars per day wilk
satisfy the requirements of the statute.
Very truly yours,
Grorge CoSSON,
Assistant Attorney-General.

Ciry axp Town Counoris.—VacaNcy.—How Fiurep.
Des Moines, June 15, 1907.
Crry Arrorney M. C. CREIGHTON,
Madrid, Towa.

Dear Sik: Your communication of the Sth instant received, in
which you state that all of the councilmen of your town, except
one. have resigned. You ask the opinion of the attorney general
as to whether the remaining councilman has the authority to fill
the vacancies.

There are no supreme court decisions covering this point that I
have been able to find, but I think the question must be governed
by section 1272 and the amendment thereto, chapter 41 thirtieth
general assembly, and section 1279, and that as there is no provi-
gion for a special election in a case of this nature, the couneil
man has the right to appoint. I would suggest that the one coun-
cilman appoint an additional councilman and let him qualify, and
the two appoint the third; and after the third member properly
qualifies, the three appoint the fourth, and so on until all the
vacancies are filled. If this is done the eitizens would be less
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likely: to object to the appointments, alleging that it was a one-
man rule.

Clot I
D 0 3, June 15, 1907.
( \ 1 H. 1
Mal
D
you ask
19 t 1 treasurer
I'he a d f
¢ ept 1 th rious state of 8. b | bmit this
personal courtesy to you
There are no sup cour i |
e are no supreme court decisions direetly in point that I

have been able to find, but there is a case in 117 Iowa, page 83
which has some bearing on the question

My opinion is that the legislature never inten

»d that a county

treasurer should be permitted to draw nearly a year’s salary in

advance. Under such a construction county treasurers serving
: v 3 K -1
their last terms might resign their office as soon as they reeeived

their last year’s salary, and there would be no provision for com-

pensation for a successor. This certainly ought not to be the law.
When a county treasurer makes his settlement with the board
of supervisors, as provided in section 492 of the code, all money
in his hands in excess of his salary then earned should be paid Jm,-n
the county treasury.
Very truly yours,

George CossoN

Assistant Attorney-General.

DrAINAGE DISTRICTS —ESTABLISHMENT OF-——J URISDICTION OF BOARD

OF SUPERVISORS.

Des Moines, June 15, 1907.
County ATrorNgy THOMAS A, KINGLAND,
Forest City, Iowa.
Dear Si: Your eommunication of the 8th instant received, in
which you ask the opinion of the attorney general as to whether
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n of a petition for the estab-

triet in case of irregularities mentioned

decisions as yet covering the ques

There are no supreme cour - qu

1e. but it was evidently the intention of the thirtieth

tion at 1ssuc¢ ) 1 Wi g , (S : :
bly in section 47, chapter 68 and Senate File No. 8

+v-second general assembly, which reads as follows:
““Whenever any petition has heretofore been filed :Hl(l’llll_\'
action thereon has been taken by the board of supervisors
that is not final, it shall not be necessary that a new petition
shall be filed in order to obtain the benefits of this aect, l?ul
the board of supervisors are hereby empowered to proceed \-\'llll
the improvement from the point at which legal proceedings

thereon were stopped.”

File No. 8 contained a publication clause so that the law
is now in effect. The question is not free from doubt but the pro-
visions made for appeal are such that the rights of the parties
interested are fully protected.

Of course I assume that all persons interested have the proper
notice of the final hearing and the final decision uf‘th\' hon}ﬂ 80
that they ean take the necessary steps to protect thmr'nwn ltl‘_’.]]ti

The ;\.Hnrn(‘y general is not authorized to give official opinions
except to the various state officers, hut- as a ].n‘rstm.‘ll (‘(Hll‘l“i:\' 1(1
you I have submitted my personal opinion which is based entirely
.on the facts as set forth in your lq-lto;['l."‘v he Rk

. George CossoN,
Assistant Attorney-General.

CouNTY ATTORNEY.—DUTIES AS T0 BOARD OF SUPERVISORS IN SUIT.
Des Moines, June 15, 1907.
County ArtorNey 1. S. PEPPER,
Muscatine, Towa. ! ik
Deir Sik: Your communication of the 10th instant received,
in which you submit the question as to whether or not it is incum-
bent upon the county attorney to appear in his official Ca.p:lf'lty t.n
defend a road supervisor or township trustee in case a private suit
is brought against them.
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It is my opinion that there is no duty upon the county attorney

to appear ir

an offie

ial capaecity in cases of the nature you sugg

Very truly yours,
Grorge CoOSSON,
Assistant Attorney General.

INTOXICATING LiQuors.—Licensing persons to solicit orders for.

Des Moines, June 15, 1907.
L. A. Brown, Esq.,
Davis City, Towa,
Dear Sir: Your favor of the 16th ult.,
lating to the licensing of persons solicit
liquors was duly received.
You request an opinion as to the legality
of such an ordinance,

enclosing ordinance re-
ing orders for intoxieating
and constitutionality
The attorney general is not authorized to give official opinions
except to the various state officers, but owing to the importance of
the question and as a personal favor to vou, I submit the following :

Our supreme court has held that the provisions in section 680
of the code, upon which the ordinance in question seems to be
based, does not authorize a city o
control the liquor traffic.

In Towa City vs

r town to regulate a saloon or

McInnerny, 114 Towa, 590, the court, speaking
through Deemer, justice, said:

““Where the mulet law is not in operation, municipal corpo-
rations have no power under the general welfare, section 680, to
regulate the closing of saloons. It is only in eities which have com-
plied with the provisions of the mulet law that couneils have power
to pass laws and ordinances regulating saloons.’’

As a general proposition municipalities have only such powers as
are expressly given them by statute, or such as are n ecessarily im-
plied from the nature of their business, or in earrying out those
expressly given.

My opinion is that if there is any power at all for a city to re-
quire solicitors of intoxicating liquors to first secure a license, it
would be found under the authority of seetion 700 of the eode and
amendments thereto; but under the holdings of our supreme court
it is very doubtful if this section is broad enough to include per-
sons soliciting orders for future deliveries.

You are doubtless aware that the thirty-second general assembly
passed a law which is in common parlance termed the ““C. 0. D.
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Package Lav hiel ces all firms, persons or corporations who
. e ors which the purchase price is to be eollected
¥ 5 o .
m the consignee, snbject to the mulet tax, the evident intent
ing to s as possible these interstate shipments of
liquor.
Very truly yours,
Georae CoOSSON,
istant Attorney-General.
Pore Foop Law.—Adulteration of commerecial feeding stuffs and

agrienltural seeds.

Des Moines, June 20, 1907.
New Pracue Frourine Minn CoMPANY,
New Prague, Minn.
NTLEME Your letter of the 15th instant relative to the law
relating to concentrated commereial feeding stuffs and agricultural

seeds, which provides for labeling and inspection tax, received.

You ask if the law assesses a tax of ten cents per ton on all feed
shipped into the state of Towa. The law does not make such a gen-
eral provision but refers to certain articles specified in the bill.

I have this date requested our state dairy commissioner, Mr.
‘Wright, to send you a copy of this bill in pamphlet form and trust
that the same will reach you in due time.

You ask an opinion as to whether or not the law is in viola-
tion of the interstate commerce clause of the federal constitution.
The law seeks only to impose an inspection tax.

In Schollenberger vs. Pennsylvania, 171 U. S., page 1, at 24, and
in a more recent case by the United States supreme court it was held
that a law which provided for an inspection tax to prevent adult-
erations was a proper police regulation. There is nothing in the
provision of this law which I have discovered upon a cursory ex-
amination, which would warrant this department in making a rul-
ing that the law was in violation of the interstate commerce clause

of the constitution.

The attorney-general is not authorized to give official opinions
except to state officers, but I submit my personal opinion to you
based entirely upon the facts as set forth in your letter for your
own guidance,

Very truly yours,
Grorge CossoON,
Assistant Attorney-General.
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TaxATION.—As to taxation of publiec property
Des Moines, June 22, 1907
Mr. C. W. BAKER,
Trunan, Minn.

DeAr Sik: Your communication of the 5th instant in which yon
request an opinion concerning taxations of lands in Towa used for
highway purposes, received

The attorney-gener
except to the off
the following:

1 is not authorized to give official opinions

icers of state, but out of courtesy to you, I submit

The property of the state and its various governmental subdi-
visions is not subject to taxation when the same is devoted entirely

to public use and not held for pecuniary pr

it. The property of
cities and counties, while it is not subject to general taxation may,
under certain eirecumstances, be subject to special taxes levied as
special assessments.
Very truly yours,
George CossoON,

Assistant Attorney-General

INsUrRANCE.—Attaching application to policy of insurance.

Des Moines, June 27, 1907.
Hon. B. F. CarroLL,
Auditor of State.
DEar Sir: In response to your inquiry as to whether or not, un-
tion 1741 of the code, it is necessary to have attached to
all policies of insurance a copy of the application, I have to say

der s¢

that the purpose of the legislature in the enactment of this section
was to cause all parts of the contract of insurance to appear in or
upon the policy, so that when a poliey of insurance was delivered
to the assured, he would have before him all of the binding provi-
sions of the contract; and so that in case of controversy, the rights
and liabilities of the parties could be measured by the terms of
the policy itself without recourse to the application or any repre-
sentations or statements preliminary to the execution of the con-
tract of insurance.

The effect of the act is to confine the company strictly to the
terms and conditions appearing in or upon the policy. In this
view of the matter, when an insurance company issues or renews
a policy which contains on its face the representations and appli-
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ide, upon which it re-

has compli with see-

ed to attach to the poliey

wpplication.

or endorse thereon a copy of the I

words, as is said by our supreme court in MacKinnon

Company vs. Mutr Tire Insurance Company, 89 Towa, pe

red

yplications and representations of the as

a part of the contract, and which may affect

its validity, and that do not appear therein, that are required
to be endorsed upon or attached to the policy.””
Very truly yours,

H. W. ByEers.

RipaRiAN OWN

s—Along navigable streams.
Des Moines, June 28, 1907.
H. R. Baxer, Esq.,
Eldon, Towa
DeAr Sir: Your communication of the 29th ultimo received in

which you ask for an opinion as to the extent of the ownership of
riparian land owners along the Des Moines river. In our state ri-
parian owners take to the high water mark on all navigable rivers.
‘While the act of congress of 1846 which declared the Des Moines
river to be navigable to the Raccoon Forks, was repealed in 1870,

nevertheless it has been held that the rights of the owners remain
the same as though the river was still navigable.
Board of Park Commissioners vs. Taylor, 108 N. W., 927.
As was said in a recent case, the point as to where the high water
mark is, is not determined by human records, but by the record
made by the river itself.
It would be impossible for me to state without viewing the prem-

ises, and even then I would find difficulty in loeating the exact
point of high water mark. Being familiar with the river and see-
ing it during the high water and low water, you are quite as cap-
able of determining the fact as to where the high water mark éx-
tends as I am.

The land within high water mark, ineluding the river bed, be-
longs to the state. The strip of land, however, between high and
low water mark may, under certain circumstances, be conveyed.
Board of Park Commissioners vs. Taylor, Ibid;

Chapter 212, acts of the thirty-first general assembly.
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The seeretary of the state land department eould probably ad-
vise you as to whether or not any disposition has been made of the
land between high and low water mark.

Very truly yours,
George Cosson,

Assistant Attorney-General.

Cem

ERIES—AUTHORITY OF TRUSTEES TO IMPROVE.

July 1, 1907.

Roserr Davig, Esq.,

Defiance, Towa

My DeAr RoBErT: Replying to your favor of several days ago
referring to the sale of lots in the Union township cgmetery, I
have to say, that the trustees are given by law the authority to
make all necess:

ry and proper rules and regulations with reference
to cemeteries. They have the right to enclose, improve and adorn
the grounds, erect buildings, and preseribe rules for the erection
of monuments or other memorials. Under this power they have
the right to sell lots in the cemetery the proceeds of the sales
to be used for the improvement and adornment of the cemetery.
Persons, however, who are too poor to buy a lot could not be pre-
vented from having a place in the cemetery for the burial of their
dead.

Very truly yours,

H. W. ByEgrs.

SALARIE

OFFICERS —When may be changed during term of office.

Governed by constitution.
Des Moines, July 2, 1907.
Samuern Houmes, Esq.,
Missouri Valley, Iowa.

DeAr Sik: I have your communication of the 26th ultimo in
which you ask for an opinion as to whether the compensation of
township clerks may be changed during the term of the incumbent.
I note that you say the lawyers there advise you that the salaries
or compensation of officers can neither be increased nor decreased
during their term of office. This applies only in case there is a
state constitutional provision to that effect. The legislative power
of a state, except so far as restrained by its own constitution, is at _
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all times absolute with respect to all offices within its reach. It
may at pleasure ereate or abolish them, shorten or lengthen their
terms of service and it may inerease or diminish the salaries or
change the mode of compensation.

Butler vs. Penn,, 10 How. 402;

Newton vs. Commissioners, 100 U. S., 548-559 ;

Bryan vs. Cattell, 15 Towa, 538,

The right to compensation exists, if at all, as the creation of law
and therefore may be increased or diminished.

Cent. Dig., Vol. 37, See. 152, Col. 1953 ;
Section 857, Mechem on Public Officers,

Section 9 of article 5 of our state constitution prohibits a change
in the salaries of the distriet and supreme judges, and there is also
some statutory prohibition against increasing or diminishing the
salary of officers of cities and towns, but there is no constitutional
provision preventing the increase or decrease of township elerks.
They will, therefore, be governed by the law in foree at the time
they are holding office.

The new law goes into effect July 4th.

Very truly yours,
Grorge Cossow,
Assistant Attorney-General.

INSURANCE—STANDARD FIRE POLICY—ADDITIONAL INSURANCE.

Harlan, Towa, July 3, 1907.
Howx. C. L. Roor,
Clinton, Towa.
My Dear Mg, Roor: Your recent favor referring to the Iowa
Standard Fire Insurance Policy was forwarded to me here.
Replying I have to say, that I had some diffieulty in arriving
at a satisfactory conclusion myself as to what rule should be fol-
lowed with reference to the blank providing for additional insur-
ance; but after going over the matter fully with the auditor, I
concluded that the safer and better way would be to require these
blanks to be filled either by limiting the amount of additional in-
surance authorized to a named sum, or by writing in the blank
permission to the assured to procure additional insurance in any
amount desired. The blank was undoubtedly placed there by the
legislature for the very purpose of having the exact arrangement
as to additional insurance appear on the face of the policy, thus
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putting that question beyond dispute in ecase of loss: and I am
quite sure that if the blank remained unfilled, and a eontroversy
arose over the question of additional insurance, the courts would
hold that under the policy there was no additional insurance an
thorized.

I, of course, may be entirely wrong about the view the eourt
would take, but, however that may be, it seems to me, as I said
before, that the safer and better rule for all concerned would be

to put into the blank the agreement of the parties as to additional
ingurance, whatever it may be.
Very truly yours

H. W. ByErgs.

ConsTrucTION OF CHAPTER T4, Acts oF THIRTY-FIRST (GENERAL

AssemBLY.—Relative to policies for personal aecident, health
and employer’s liability
Des Moines, July 10, 1907.
Hoxn. LawreNnce DEGRAFF,
Des Moines, Towa.

Dear Sme: T have yours of the 15th ultimo in which, after re-
ferring to the acts of the thirty-first general assembly, chapter 74,
authorizing life insuranee companies to issue what are known as
personal accident, health and employers’ liability policies, you sub-
mit the following question:

““Clan such life insnrance companies issue either accident or
employers’ liability policies which, while insuring against
general aceidents to persons and insuring employers against
loss by reason of accidents or casualties to persons oceuring
in or connected with their trade or business, also cover such
cases as may arise or grow out of explosions or ruptures of

steam boilers?”’

It is my personal opinion, and T think this is the view taken by
the insurance department in the state auditor’s office, that while
the company could not provide in a general accident policy for in-
juries oceurring as a result of explosions or ruptures of steam
boilers, that nevertheless if a general accident policy were issued
and the assured was injured as a result of the explosion or rupture
of the steam boiler, that he could recover on the policy.

Very truly yours,
H. W. Byess.
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ANGES IN LEGISLA-

SECRETARY oF STATI \urHORITY TO MARE C

Harlan, Towa, July 15, 1907.

Iowa.

Replying to your recent favor referring to the

tion of errors in the acts of the thirty-second general assem-

bly as made by the seeretary of state I have to say, that that officer
is without power to make any changes in the acts of the legislature
either by adding to or taking from them, it, however, is made his
duty under subdivision 6 of chapter 1, laws of the thirtieth general
assembly, if reference to the section or act amended or repealed is
omitted from the title to supply the omission.

Very truly yours

H. W. By

ConstrRUCTION OF CHAPTER 136, acts of the thirty-first general as-
sembly as to organization of rural school corporations.
Des Moines, July 17, 1907.
CHas. A, WarHOF, Esq.,

Rock Valley, Towa.

DEArR Sik: Your communication of the 9th instant received
in which you request an opinion as to the date of the organization
of the rural school corporation. I think perhaps you have not
noticed chapter 136 of the thirty-first general assembly. That in
express terms repeals chapter 2757 of the code and provides among
other things that ‘“The board of directors of all independent city,
town and village corporations shall organize on the third Monday.
in March, and those of all other school eorporations on the first day
of July, unless that date falls on -Stinday, in which case on the day
following.””

It goes without saying that rural school corporations are em-
braced in the phrase ‘‘and those of all other school corporations on
the first day of July.”’

You are quite right in saying section 2758 as amended by chap-
ter 137, acts of the thirty-first general assembly, provides that each
director shall qualify on or before the date for the organization of
the board. Of course if he fails to qualify within that time, a
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hold over director magy qualify at any time within ten days there
after.
State ex rel Rick vs. Cahill, 105 N. W.. 691:

Very truly yours,
George CossoN,

Assistant Attorney-General.

Scroon DISTRICTS—ACTION ON BONDS. ~Corporations act through
their board of directors.
Des Moines, July 17, 1907.
Gus Lace, Esq.,
Hubbard, Towa.

Dear Sm: T have your communiecation of the 11th instant and
I note you say that your school board duly organized on July 1st,
elected a new secretary and treasurer and that you later ealled a
meeting of the board to have said bonds approved and that mo
quorum appeared at said meeting. You ask for an opinion as to
whether or not it would be legal for the board to accept the bonds
in the absence of a regular meeting of the school board on the writ-
ten consent of the majority of the individual members.

The attorney-general is not authorized to give official opinions
except to the various state officers, but as a personal courtesy to
you I submit the following:

It is a general rule that corporations act through their hoard of
directors and that no corporate act can be done by the individual
members of the board, unless authorized by law or by the charter
of the corporation. The determination of the members individ-
ually is not the determination of the board. The conenrrence of
a majority of the board, when duly assembled, is requisite to con-
stitute a valid act.

Harrington vs. Dist. Twp. of Liston, 47 Towa, 11;
Ind. School Dist, of Cedar Twp. vs. Witner, 85 Iowa, 387.
V

7 truly yours
1EORGE (C0SSON,
Assistant Attorney-General.
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ParieNnt Escapep FroM  State  HOSPITAL. Expense properly
chargeable to the state.
July, 18, 1907..
Mr. H. E. Bovp,
County Attorney,
Malcom, Iowa.
Dear Sik: Your communication of the 11th instant received,
and I not
to the taking

t you say a patient escaped from the hospital prior
effect of chapter 80, section 25, laws of the thirtieth
general assembly, which provides that in case of the escape of any
patient from the hospital, all nec

y expense incurred in the
recapture and recommitment of such patient shall be paid by the
state, but that said patient was not recaptured and recommitted
until some time after the taking effect of the above act, and you
ask for an opinion as to whether, under such eireumstances, the ex-
pense of recapture and recommitment is properly chargeable to the

ite.  As the statute provides, without any limitations, that all
nee

iry expense ineurred in the recapture and recommitment of
such patients shall be paid by the state, and as the recapture and
recommitment oceurred subsequently to the taking effect of the
act, and as no expense, was incurred until after the taking effect
of the act, it is my opinion, therefore, that such expense is prop-
erly chargeable to the state.

Of course, you unde

aind that this department is not author-
ized to give official opinions except to the various state officers,
and that this is simply a personal opinion for your own guidance,
Very truly yours,

George Cossow,
Assistant Attorney-General.

StaTE

SaviNgs BaNks, Cope Section 1850 As It RevaTes 1o IN-
VESTMENTS OF THE BANKS.

July 19, 1907.
Hox. B. F. CarrovLy, Esq.,

Auditor of State,
Des Moines, Iowa.
Dpar Smr: I have your communication of recent date, with
enclosures of O. F. Myers, cashier of the State Savings Bank,
Hampton, Iowa, in which you request an opinion from this de-
partment upon the questions submitted by Mr. Myers.
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In the case of a town proj 1 £950.00. the value of the
lot is $200.00, and tl pro $600 X r total of
$800.00; assuming tl

1. a. Is it legal for a I y £l
loan?

b If so, under t stment d

seribed ?

2. a. Is it legal for a rel i N
mortgage from a holder of 1l m nd ear t a pert

nent asset of the banl

market and sell it to ma

3. Is it illegal for an ¢ roer | k to ta
mortgages in such individual 1 ¢ t \ { ’ iting
a legal assignment of both not | t ) 1 an

4, Is it legal for Towa sa bax to t ) 1 mort
gage on property—mortgage mn one to f

5. Is it legal to buy investments deseribed at number 4 of the
third party!

6. a. Is it legal for a savings bank to loan on f rtgages
up to one-half the value of the land in 1
b In Minnesota?
7. Is it legal for a savings bank to purchase a first mortgage
gecured on Minnesota farms? a. For permanent investment;

b. for the sake of selling when the bank has a ready market for
same’ ‘

Is a state bank in Towa in a different position on any of these
investments 7

See, 1850 of the code provides in part as follows

‘Each savings bank shall invest its funds, or capital, all
money deposited therein, and all its gains and profits only as
follows: Subdivision 4. In notes and bonds, secured by
mortgage or deed of trust upon unincumbered real estate in

this state, worth at least twice the amount loaned thereon

“Subdivision 6. In all cases of loans upon real estate, all the
expenses of searches, examination and ce r!iﬁw:lll‘\‘.nl‘ titl}v, or the
ilmprzuti(m of property, appraisals of value, and of drawings, lw'r-
fecting and recording papers, shall be paid by such Imn'u\\'urs-‘ if
buildings are included in the valuation on real estate, upon which
a loan shall be made, they shall be insured by the mortgagor for

19




mortgagor’s

therefor shall be

provisior f subdivision 4, that of

1 and question 2, and subdivision a of question 6 must

answered in the affirmative, provided the conditions specified

in subdivision 6 of Sec. 1850 are fully complied with. It also

follows that questions 4 and 5 and subdivision b of question 6 and
1

all of question 7 must be answered in the necative. As to the'

third question, while the statute has no express provision coveri
it, the provision in See. 1869 of the code, which is now repealed
and is reenacted in chapter 91, of the 32 G. A., provides that no
officer or employe of the bank shall in any manner, directly or
indirectly, use its funds or deposits, or any part thereof, except
for ular siness transactions of the bank, and no loan
shall be made by it to any of them, except upon the express or-
der of the board of directors
the spirit of this provision, and publie policy, pro-
* of the bank transacting business for the bank in
capacity. At all events, T can see no reason why an
officer of a bank, acting wholly in his official eapacity, should de-
sire to transact business in a private capacity
As to the rules governing savings and other banks in Towa, I
understand it to be the policy pursued by the state auditor, act-
ing upon the advice of former Attorney-General Mullan, to be
the same, with reference to savings and other banks. I know of no
reason why this plan should be interfered with.
Very truly yours,
George Cosson,
Assistant Attorney-General.

ANnTI-PASs LAaw.—Contraets for transportation made before the
anti-pass law went into effect would be valid
Des Moines, Towa, July 25, 1907.
N. T. Guernsey, Esq.,
Des Moines, Iowa.
My Dear Sir: I have before me your letter of July 24th re-
ferring to contracts of the Iowa Telephone Company with the
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railroads of this state for tran tatic n ge for
es, and suggesting that ) € as to the
of the anti-pass law uj

Replying 1 have t y at £ given no official opini
such b rest 1ave, however, i general way and to

parties s ar vritten t it wonld be the policy of
this department to recognize a lid all contracts in which trans-
portation is given a art consideration and made prior to the
passage of the anti-pass law, and which were legal and enforcible
as between the parties at the time they were made.

In other words, I am of the opinion that such contracts made
in good faith a > the passage of the act referred to, and
especially in all « ere there has been a part performance,
are not affected b » anti-pass law

Very truly yours

H. W

TownsHp TrusTEES.—Authority to grant license to operate
saloon.
Des Moines, Iowa, July 27, 1907
Groree H. Woobson, Esq.,
Oskaloosa, Iowa
Drar Sik: Your communication of the 24th instant received in
which you submit the following question:

“Do you know of any provision of the law in this state
whereby the trustees of a township, acting under the authority
of the board of supervisors, or under any other authority
now recognized by law, eould authorize the operation of a

saloon?

Of course, you understand that this department is not author-
ized to give official opinions except to the various officers of the
state, but as a courtesy to you I submit my personal opinion.

Prohibition is still the law in Iowa. Provisions of the mulet
law are found in title 12, chapter 6 of the code. After providing
for the payment of the mulet tax, we find this provision in section
2447 :

‘“Nothing contained in this chapter so far as it relates to
the mulet tax shall be in any way construed to mean that the
business of the sale of intoxicating liquors is in any way
legalized, nor as a license, nor shall the assessment or paymeént
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of any tax for the sale of liquors as aforesaid protect the
wrongdoer from any penalty now provided by law, except as

provided in the next section.’’

Then follows the provisions of section 2448, code supplement,

which operate as a bar in any ecity, ineluding cities acting under
special charters of five thousand or more inhabitants; and in the
sectior llowing, which is 2449 of the code, provides certain

conditions by which cities or towns or cities acting under special
charter of less than five thousand inhabitants, may come within
the provisions of the preceding section. But mno provisions are
made which operate as a bar to the enforcement of the prohibitory
liquor law relating to townships as such or granting township

trustees the right to authorize the operation of a saloon, and un-
less the power is especially given, inasmuch as prohibition is
still the law in Towa, it would be illegal for them to exercise it.
I do not know how the blanks you speak of came to be sent out

but they were never submitted to this department.

Very truly yours,

George CossoN,
Assistant Attorney-General.

RAILROADS—WHEN MAY GRANT PASSES.

Harlan, Towa, July 29, 1907.
Hox. W. L. KenvoN,
Law Dept. Tll. Cen. Ry. Co.,
I Park Row, Chieago, TII.

My Dear JupGe: Replying to your recent favor referring to
exception J under section 2 of chapter 112 of the anti-pass law,
I have to say, I am quite sure it was the intention of the legis-
lature to permit the granting of passes in proper cases to the
widows of superannnated and pensioned employes, rather than
to the widows of members of their families, but in view of the
way this exception reads in the law as finally passed, I think it
would be entirely proper to construe the clause to authorize the
granting of passes to superannuated and pensioned employes,
their widows and members of their families, and widows of such
members. Any other construction would, as you say, work an
injury to a certain class of people, and in my judgment would be
out of harmony with the spirit and purpose of the legislature in
the passage of the aet.
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A kror 1
DiA You n { 1 I 120 11
note that von vour council has | | an ordinance 1r mform
ity with chapter 59 ts of the thirty-second neral assembly
relating to peddlers outside of cities and towr You * an
opinion a8 to whether or not your town may by ordinance require
opticians and book agents to take out a licens I th that
vour rights in this regard are to be determined by seetion 700 of

the code supplement and amendments thereto, and that chapter
59 of the thirty-second general assembly will be of no avail to youn.

In the case of the City of Waukon vs. Fisk, 124 Towa, 464, the
who preseribes and

supreme court held that an itinerant opticis
collects for eye glasses is not properly classed as a merchant, and
that the ilx» has no right by ordinance to classify him as an
itinerant merchant

Of course there would be a distinetion where one preseribed
glasses, gave the orders and colleeted the pay as in the case cited,
and where he purchased the glasses himself and sold them at re-
tail as he went around from house to house.

As to your right to require a book agent to take out a license,
I do not believe that one who is merely taking orders for books
could be properly classed either as a peddler or as an itinerant
merchant.

The supreme court in the case of State vs. Nelson, 128 Iowa,
740, said:
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‘““While the cases are not all agreed as to what constitutes
a transient merchant or peddler, still it is eclear that one

d simply in soliciting orders or making delivery of
roods on behalf of another, is not a merchant. He is a medium
throngh which a merchant communicates with his customers.
What is accomplished is no more than as if the merchant had
nade use of the mail or telephone to solicit orders and of an

s or transfer company to make deliveries. If, therefore,
the ordinance in question could be said to include by inten-
tion—what

t does not by words—agents in its definition of
transient merchants, it eannot be upheld. Code section 700
gives to cities and towns power to define by ordinance who
shall be considered transient merchants—that is, what mer-
chants shall be considered as transient: but it cannot be con-
strued as a grant of power to declare those persons to be
merchants who by universal acceptance in the business world
are not such.’’

It was held in Emmons vs. Lewiston, (111.) 8 1. R. A., 328. that
a canvasser for books or book agent is not a peddler
Very truly yours,
Grorge Cosson,

Assistant Attorney-General.

Banks—Right to receive sight draft with bill of lading attached
for shipments of liquor.
Des Moines, Towa, Angust 1, 1907.
Mg, O. L. Frazier,
Davis City, Towa.
Dear Sik: Your communication of the 26th instant received in

which you ask for an opinion as to whether your bank may law-
fully make collections for liquor where the same is shipped by
freight, sight draft with bill of lading attached being sent to the
bank, the consignee receiving bill of lading from you upon pay-
ment of the sight draft.

This is somewhat similar to the C. O. D. business which was
carried on formerly so extensively by the express companies. Otr
supreme court held that this C. O. D. business rendered the ex-
press company liable, but the decision was reversed by the United
States supreme court.
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Towxs Councns.—Right to lay sidewalks along publie grounds and

assess tax to abutting property owner, even when such prop-
erty owner is the publie
Des Moines, Towa, August 3, 1907.

R. G. May, Esq.,

New Albin, Towa

Diag Sik: Your communication of the 19th ultimo received in

which you ask for an opinion as to whether the town council may
lawfully construct a sidewalk on a street adjoining public sechool
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grounds and pay for same from city funds. You advise that the
school district extends beyond the ecity limits.

Section

779 of

he code supplement gives the city the power to
provide for the construction, re-construetion and repair of perma-
nent sidewalks upon any street, highway, avenue, publie ground,
wharf, landing or market place within the limits of such city or
town under certain conditions therein specified.

This gives you the power to construct the sidewalk and assess
the taxes to the abutting property owner, which in this case is
the school distriet; but your power is co-extensive only with the

corporate limits of the town. As a general proposition muniecipali-
ties have only such powers as are express

granted them and
such as are necessarily implied in order to carry out those powers
expressly given. Since the statute no where gives to cities and
towns the authority to construct sidewalks and donate them to
school districts it follows from the principles before stated that
it would be improper for them to do this. School distriets, how-

ever, while exempted from taxation for general purposes are

nevertheless subject to special assessments for such improvements
as sidewalks, and while the property of the distriet may not be
subject to execution, the special tax may nevertheless be en-
forced by mandamus.

See City of Siouz City vs. Ind. School Dist. of Sioux City,
o Towa, 150
E. & W. Con. Co. vs. Jasper County, 117 Towa, 365.

Very truly yours,

Georee Cosson,
Assistant Attorney-General.

TowN CrLErk—EMPLOYE OF RAILROAD.—An employe of a rail-
road who is town clerk would not be prevented from accepting
a pass.

Des Moines, Towa, August 7, 1907.
F. K. Orvig, Esq.,

St. Olaf, Towa.

Drar Sme: Replying to your recent favor I have to say, that I
know of no law of this state that would prevent you as town
clerk of the incorporated town of St. Olaf from aceepting and
using a pass issued to yon as stated in your letter, if your chief and
prineipal occupation is to render service to common carriers of
passengers, that is to say, if you are employed continuously by the
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applied to divorces r the fourth day
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There is also a difference of opinion as to your second question.
Several lawyers, and at least one or two judges, have been quoted
in the pros;' as stating that a person divorced here now might
cross the line into an adjoining state, marry and return to Iowa
without subjecting himself to the penalty provided in the amend-
ment.

I have no doubt that a marriage under such circumstances
would be legal, that is to say, the parties would be legally mar-
ried; but I am quite sure that if I was a district judge and the
party was brought before me for trial under an indictment charg-
ing a violation of this statute, and the only defense was that the
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marriage took place in another state, I would give him an oppor-
tunity to take that defense to the supreme court.
Very truly yours,
H. W. Byess

PusLic PRINTING—COMPE

ATION FOR.
Des Moines, Towa, August 12, 1907.
W. F. Craig, Esq.,

Creston, Towa.

My Dear Sik: Replying to your favor of the 8th instant re-
ferring to compensation allowed for public printing, T have to
say, that under section 441 of the code supplement publishers
are entitled to charge 33 1-3 cents for each ten lines of brevier
type, or its equivalent. There is, however, nothing said in this see-
tion about the width of the columns. Section 1293 of the code, re-
ferring to publication of legal notices, provides that the eolumns
shall be not less than 2 1-6 inches in width, and T think this may
be taken as the established width where no other is fixed by law, so
that in publishing proceedings of the board of supervisors, the
schedule of bills allowed, the reports of the ecounty treasurer, the
publishers of the official newspapers are entitled to charge and re-
ceive 33 1-3 cents for each ten lines of brevier type, or its equiva-
lent in a column not less than 2 1-6 inches in width.

Very truly yours,
H. W. Bygrs.

Boarp or SurErvisors—Authority of board of supervisors to ap-
point registrars, and compensate them and the county auditor
from the gopher bounty for their duties in regard to same.

Des Moines, August 13, 1907.

B. 1. Acan, Esq.,

Glenwood, Towa.

DeAr Sie: T have before me your letter of the 12th instant re-
ferring to the appointment by your board of supervisors of reg-
istrars to count and destroy gopher feet, and providing in the reso-
lution of appointment that the registrar should receive ten per
cent and the auditor twenty per cent of the bounty paid, and re-
questing my opinion as to the legality of such action.

In res
hirt 1 for
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I 1
f sup
In ) judg
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1d luced
t 1l t on for com
pensa he 1 y l { vision
he intention
f t} mpensation
1ad p of t et 1 1estion.
™ ¢ provid o3 ‘bl : 4 d of registrars. or
other officers, in other parts of t ty to e gopher claws
and other proefs of killin This 1 for the purpose of
making it convenient for the people livir it a distanee from the
county seat to make their proofs, and while t} 't does not provide
for compensation for the services of these officers, T am of the opin-
ion that they would be entitled to receive reasonable compensation
for services performed, bills for t ame to be presented and
audited by the board of supervisors, and disposed of as are all
other claims against the county

Very truly yours,
H. W. Bygrs

Lwean ResmeNcE oF PERSON—GOVERNED BY INTENTION.

Des Moines, August 15, 1907.
Mr. E. F. Tesr,
Care World Herald,
Omaha, Neb.

Dear Sig: Your communication of the 6th instant received in
which you request an opinion as to your legal residence or your
right to vote in Towa. As a general rule a legal residence once ac-
quired continues until the acts and the intention of the person
coneur in order to change the same. If your legal residence was
formerly Council Bluffs, Iowa, and you have never at any time had
the inlohtion to abandon this residence, and your acts and conduet
have been such that an abandonment could not be implied, it is
my opinion that you are still entitled to vote at Council Bluffs, and
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that as a matter of law, you are still a legal resident there. One
who is temporarily absent from his legal residence without any in-
tention of abandoning the same, does not, simply by such temporary
absence, lose his residence. Of course where one quits a residence
and his conduet is such that it is reasonable to suppose that he
has abandoned the same, he thereby loses his former residence.

Very truly yours,

Grorae Cosson,
Assistant Attorney-General.

LocaL MuruAn InsuraNce CompANiEs.—Cannot insure property
unless owned by a member of the company.
Des Moines, August 20, 1907.
Joan BoeviNg, Esq.,
Orange City, Towa.

Dear Sik: Your communication of the 13th instant received,
and T note you say the board of supervisors of your county has
insured the buildings on the county poor farm in a local mutual
insurance company, and has paid the regular assessments due on
such insurance.

You ask whether or not in case of fire the county could collect in-
surance for the loss.

Section 1759 of the code supplement prohibits a local mutnal
insurance company from insuring any property not owned by
one of their own number, except such school or church property
within the territory in which they do business, and the re-insurance
of risks of similar associations.

As the county is not a member of this local mutual insurance
company, such eompany would, under the provisions of the above
section, be prohibited from insuring the property of the county,
and in case of loss the county could not recover the value thereof.

See, In re Assignment Mutual G. F. Ins: Co., 107 Towa, 143;
Fidelity Towa Insurance Company vs. Bank, 127 Towa, 599.

Very truly yours,
Grorae CossoN,
Assistant Attorney-General.

— e—cy
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Des Moines, August 22, 1907
L. B. WaeeLock, Esq.,
Hudson, Towa.

Dear Sik: I am in receipt of your communication of the 14th
instant in which you ask to be advised as to whether it is necessary
for towns to publish their regular council proceedings

Replying thereto I have to say, that I know of no law which
makes it ineumbent upon the council to publish their regular pro-
ceedings. The statute says that they must be open to the publie.
A number of cities and towns, however, publish their proceedings.
Of course, I do not include in the regular couneil proceedings ordi-
nances and matters of that nature. Ordinances must be published
in order to be valid.

But see 741-¢ code supplement.

Very truly yours,
George CossoN,
Assistant Attorney-General.
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SUBPOENA—POWER OUTSIDE OF STATE.

Des Moines, August 23, 1907

S. J. Morrow, Esq.,
Fillbeck Iotel, Terre Haute, Ind.
Dear Si Your communication of the 19th instant received in
which you ask for an opinion as to whether or not a subpoena is-

sued from a distriet court in Iowa could compel the attendance of
a witness outside the state.

Replying thereto, I have to say, that subpoenas both in eivil and
criminal matters issued out of our state courts have no coercive
power outside of the state of Towa. A subpoena in a eriminal ease
retive anywhere within the state.

Very truly yours,
TEORGE CoOSSON,
Assistant Attorney-General.

Minors—LiABILITY FOrR CRIMES.
Des Moines, September 3, 1907.
W. E. WiLsow, Esq.,
Koszta, Towa.,

DEar Sr: T am in receipt of your communication of the 27th
ultimo in which yon ask for an opinion as to the liability
for violating the fish and game laws.

Replying thereto T have to say, that minors who are old enough
to understand the nature of their acts are responsible for their
crimes the same as adults, but all persons under sixteen years of
age must be prosecuted for their erimes under the juvenile court
law, except where a minor may be charged with the commission
of an offense punishable under the laws of the state with life im-
prisonment or with the penalty of death.

If the game laws are being violated and you are unable
self to secure the proper evidence, I would sugg

of minors

vour-
est that yon eom-
munieate with George Lincoln, game warden at Cedar Rapids.
Where a parent encourages and directs his child to commit a
erime he is equally liable with the child who actually performs the
deed.
Very truly yours,
Grorae CossoN,
Assistant Attorney-General,
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PoricE AND TRUANT OFFICES Tay Accer I's ) )
STREET RAILW

J. J. McConN
‘\11//14 rintendent (

Cedar Rapid Io

Dear Sme: I beg to acknowled | t favor
inquiring as to the right of { m e I trans
portation to a member of the po f truant

officer.

Replying I have to say, ti h [ am not pe ted to
official opinion upon the quest mitted, 1 1. out
to you, suggest my personal { tter

Chapter 112, laws of the t nd n mbly. known
as the anti-pass act, permits common « rs { sue free trans
portation to policemen and firemen of vity wearing the in
gignia of their office within the limits of such eit he right te
issue this transportation is in no manver dependent upon the ques-
tion of ecompensation, that is to say, it is not important whether the

officer is paid by the city or not if he is in fact a ceman and

wears the insignia of that of The fact that this partieular
policeman also acts as truant officer for the schools and receives
compensation from the school distriet for such service would not

change his relation to the eity in any respect; he would still be a
policeman, if, as you say, he was properly sworn in as a member of

the police force. There is nothing in the statute to prevent a per-

son from serving as a policeman without compensation
Taking this view of the matter I am quite sure that 1!1f- varwn
you refer to as a police and truant officer comes cle ;n:l}' within the
exception covered by subdivision L in section 2 of the chapter
above referred to.
Very truly yours,

H. W. Bygss.

CoxsrructioNn oF CHAPTER 103 Acrs oF THIRTY-SECOND GENERAL
AssEMBLY.—As to the “‘sixteen hour law.”’

Des Moines, September 9, 1907.
Gro, B. Aupexn, Esq.,
Clarion, Towa. ;
Dear Sie: I have before me your recent favor referring to chap-
ter 103, laws of the thirty-second general assembly known as the
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“‘sixteen hour law,’’ and asking me for an opinion as to its several
provisions

Replying T have to say, that white 1 cun only give offieial opin-
1008 upon request (

f some of the state departments, and while in
most cases the prop

7 of my giving even my personal views is
doubtful, I will in this ease, out of courtesy to you and your co-
laborers, suggest what I think about the several questions you pro-
pound

The law was passed by the general assembly in response to
'y general demand from the traveling public. Tts purpose is
two-fold ; first:

To protect employes of railway companies from
unreasonable demands upon their phy

ical endurance by their em-
ployers; and second, to reduce as far as possible the number of ae-
cidents due to overwork and loss of sleep on the part of the men in
charge of trains and train service,

My judgment is, that the purpose of the legislature can best be
accomplished by giving to the aet a broad and liberal eonstruetion,
keeping in mind, of course, always the question of the health and
comfort of the employes themselves, and the safety to the
publie,

In this view of the matter T would say :

traveling

First. That a crew would be entirely justified in remaining on
duty long enough to properly dispose of a train partly made up of
perishable freight, even though it requires more than sixteen hours.

I do not, of course, mean by this that in all ecases the fact that
perishable freight is being handled would justify ignoring the six-
teen hour provision of the law: I simply mean that all parties con-
cerned should exercise reason and judgment in the particular case.
and if to properly care for the train or any part of it requires the
men to work a little more than sixteen hours they would be justified
in doing so.

Second. 1f the full sixteen hours is required in getting a train
into a terminal it would not be a violation of the law for the men
in charge of the train to use, as you suggest, from fifteen to forty-
five minutes more in putting the train away.,

Third. 1f, as you say, a crew consumed eight hours in going
over a division there is nothing in the law to prevent them from
proceeding at once on their return trip, the time, indicated in
your question, required in the two trips being sixteen hours,

Fourth. 1f a crew has been on duty, as you suggest, fifteen

hours and fifty minutes they could not be sent out again execept
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school and church property situated within the territory in which
they do business
It is my opinion, therefore, that nies 1 nsur

school property within the territory in do business, and
that the school distriet would be liable

sessments

ilar enrrent as

Yours verv truly
Grorge Cosson

{ssistant Attorney-General.

Saerirr’s Fees—Right to demand same in eriminal action
Des Moines, September 21, 1907.
Mr. Cravs TaGHT,
Pocahontas, Towa
Dear Sm: T am in receipt of your communication of the
16th instant in whiech you ask for an opinion as to the right of a

sheriff to demand that the complaining witness in a eriminal case
advance the sheriff’s fees incident to such case.
It is my opinion that a complaining witness in a eriminal case
ought not to be required to advance any fees incident and necessary
20
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to the prosecution of such e:

There is a provision, of course,
that where the m

gistrate finds there was no reasonable ground for
instituting a case, that the costs may be taxed to the complaining
witness, but that is a matter to be determined subsequent to the
serving of the warrant.
Yours very truly,
Grorge Cosson,
Assistant Attorney-General.

ANTI-PAss Law.—Presidents of Eleemosynary institutions come
within the prohibition of the law.
Des Moines, September 24, 1907.
Mg. CarroLL WRIGHT,
Des Moines, Iowa.

DEAr Str: T beg to acknowledge the receipt of your favor of the
17th instant, asking my opinion as to whether your company can
legally grant free transportation to an officer of an eleemosynary
institution who receives

a salary for his services as sueh officer, and
indicating that Drake University of Des Moines and the Iowa Col-
lege of Grinnell come within the term ‘‘eleemosynary institutions.”

In response thereto I have to say that while T cannot give yon
an official opinion upon the question submitted, I will. out of
courtesy to you and your company, give you my personal views

Chapter 112, acts of the thirty-second general assembly, after
prohibiting che issuance of free transportation by common ecar-
riers of passengers, and defining the term free transportation, pro-
vides among other things: ‘‘Free tickets, free passes, free trans-
portation, and discriminating reduced rates may be issued to * * *
ministers of religion, traveling secretaries of Railroad Young Men's
Christian Associations, inmates of hospitals and charitable and
eleemosynary institutions, and persons exclusively engaged in char-
itable and eleemosynary work.”’

In recent years the courts of the country have broadened the
definition of the term or word ‘‘eleemosynary’’ until it may now
properly be applied to practically all educational institutions sup-
ported by public or private contributions, and where such insti-
tutions are conducted without profit, and where the ‘‘element of
private gain is wanting.”” This construetion of the words or term

*“eleemosynary institution’’ is supported by the authorities you
guote in your letter,
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COUNTY ATTORNEY—ASSISTANTS—How Pam

Des Moines, September 25, 1907
G. G. Wrignr, Esq.,
Tipton, Towa.,

DEAR SmR: I am in receipt of your communiecation of the 19th
instant, in which you ecall attention to the provision of section 3,
chapter 122, laws of the thirty-first general assembly. and the

y ll]'l)v
vision of section 15 of said

t, and ask for an opinion as to whether
or not the expenses incurred under said section 3 for

to the county superintendent in the holding of
shall be paid by the county, or whether the same is covered by the
provision of section 15, and should be certified by the superintend-
ent of publie instruction to the executive council and paid by the
state according to the provisions of said section

You also ask for an opinion as to who shall de

an assistant
an examination

termine the num-
ber of assistants the county superintendent may employ,

the compensation thereof.

The language used in section 15, chapter , aforesaid, is com-
prehensive enough to cover the expenses of assistants as provided
by section 3 of said act, but this was certainly not the intent of the

legislature nor those who were responsible for the passage of the
act in question.

and also
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Section 3 was copied almost verbatim from section 2735 of the
code. Under that section the expenses of assistants to the county
superintendent in holding examinations were to be paid by the
county, and the county superintendent was to determine and se-
lect the number of assistants.

The evident intent of the legislature with reference to this point
as expressed in section 3, was to limit the county superintendent
to such assistants as are necessary, and while it is my opinion that
the law contemplates that the county superintendent still selects
the assistants and determines in the first instance the number to be
selected, and the county pays for the services of such assist

ants,
the board of supervisors have the right to determine whether the
compensation paid for such assistants is reasonable, and the num-
ber appointed by the county superintendent necessary.

The evident intent of the legislature was that the expenditures
referred to in seetion 15 of the act in question was to embrace those
made necessary by the provisions of section 14 of said act.

Very truly yours,
5. Grorge CossoN,
Assistant Attorney-General.

CoMMIsSIONERS oF INsaNITY—ExpENsE—How PA.
Des Moines, September 25, 1907,
Grorge T. MASON,
County Attorney,
Mount Pleasant, Towa.

Desr S: I am in receipt of your communication of the Tth
instant, and T note that you say that you and the clerk of the
court eannot agree as to the manner of certifying and paying the
expenses incurred by the commissioners of insanity in the perform-
ance of their duties.

You ask to be advised as to the custom in this regard. My opin-
ion is, that the custom is for the clerk to certify the whole pro-
ceedings of the commissioners of insanity in to the county auditor,
whereupon the county auditor should file the same, and the board
of supervisors during their first session thereafter should audit and
allow the same in toto if they find the whole record to be eorrect,
if not to reject such parts of it as they deem to be improper, and
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24th instant tix n opin 18 1 1 t ‘““the chiefs
of the fire and polic lepart ts pectiv ! anpelled to fill
the vacancies in their department tal tl standing highest
in the examination, or whether th hiefs ha the right to ehoose
any persons they desire from the list certified by the b ard-
less of the standing of such persor
In response I have to say that in the passage of the act providing
for local boards of police and fire commissioners 1t was the inten

tion of the legislature to give the board the exclusive power to de-
termine the question of fitness and competency f the members of
these several departments, and to fix the standing of the persons
named in the list certified by them and the board undoubtedly has
the power to adopt a rule providing that the chiefs of the police
and fire departments in filling vacancies ghall give the persons on
the list preference in the order of their standing, and that the
chiefs would be bound by such rule
Very truly yours,
H. W, ByEss.

Bangs—MorreAGEs.—Assistant cashier may take acknowledgment
of mortgage to the bank.
Des Moines, Towa, October 1, 1907.
Hox. F. N. SmiTH,
Yarmouth, Towa.
Dear Si: I am in receipt of your communication of the 27th
ultimo, in which you ask for an opinion as to whether an acknowl-
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lgment of a mortgage to a bank taken by the assistant cashier of
iid bank, the assistant cashier being a notary publie, but owning
no stock in the bank, would be legal.

An acknowledgment to a mortgage by an assistant cashier of a

, he owning no stoek and having no interest in the mortgage,
would be perfectly valid.
Bardslay vs. German American Bank, 113 Towa, 216

Yours very trul v,

Grorage CossoN,

Assistant Attorney-General.

ConstrucTiON OF SecTioN 915 oF THE CobpE SUPPLEMENT.—AS to
filing abstract of title with plat.
Des Moines, Iowa, October 29, 1907.
Geo. W. Dvorsky, Esq.,
Iowa City, Iowa.

Dear Sir, I beg to acknowledge receipt of your recent favor re-
ferring to section 915 of the code supplement, and asking as to
whether or not abstract of title must be filed with the plat referred
to in the section.

Replying T have to say, that the requirement to file with the
plat a complete abstract of title was added to section 915 of the
code by the twenty-ninth general assembly by the adoption of chap-
ter49, The requirement is a positive and definite one, and as adopted
by the legislature provides ‘‘every such plat shall have a complete
abstract of title attached thereto.’”” This language is so plain I am
unable to see how there could be any difference of opinion about
it. The provision was adopted for the purpose of making it possi-
ble for every purchaser of platted property to know by an examina-
tion of the plat and the abstract attached just the condition of the
title of the property. The provision is a reasonable one, and, in
my judgment, the filing of a plat without an abstract attached
would not be a full compliance with section 915 of the supplement
of the code.

Very truly yours,
H. W. Bygrs.
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Humane OFFICER—May accept transportation or

Dr. Rosa Liepig,
Marshalltown, Iowa

Dear Mapam: I beg to acknowled receipt of vour recent
favor in which you say, you are the humane officer of the eity o
Marshalltown duly appointed by the mayor with the me power
to make arrests and preserve the wee und mstances
as the policemen of the eit | ) 18 hethe v not
the exceptions contained in seetion 2 of chapter 112, laws of the
thirty-second general assembl re broad eh 1 P VOUr case
and permit you when weari I 1 f offic ) ept
and use a pass on the street ra

Replying 1 have to say, tl 1 ) 1 th nder the
circumstances stated in your letter, it would be legal and proper
for the street railway company to give you 1 )\ n on
its lines, and that in accepting and using the same you vould not
be violating the provisions of the act above referred t

Very truly yours,

AnTi Pass LAW—CONSTRUCTION OF
Des Moines, Towa, October 30, 1907.

Cuas. A. Lawrexce & Co,
Cedar Rapids, Iowa. :
GexTLEMEN: I beg to acknowledge receipt of your favor of re-
cent date referring to chapter 112 acts of the thirty
king as to whether or not

-second general

assembly known as the anti-pass law, anc
vou could run a ledger account with the railroads with quarterly
;vtﬂ\*nu'm.\ covering advertising and transpor tation. : »

. that it was undoubtedly the intention of
of the act in question to put railroad
basis, and to prohibit the
anything but money.

Replying I have to say
the legislature in the passage
transportation absolutely upon a cash

i X H i o J "I\“HII for
railroads from exchanging transpor ‘ e

1f T am correet in this, then I do not think you could deal with

the railroads with reference to transportation as you suggest in

your letter. Very truly yours,

H. W. Byess.
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OFFICIAL PAPERS—SELECTION.

Des Moines, [owa, November 2, 1907.
W. E. BurLeigH, Esq.,
Tingley, Iowa

Dear Sik: I am in receipt of your communication of the Ilst
instant in which you advise that there will be a contest in your
county over the selection of the official papers in January. You
ask whether or not a paper which has not been established a year
may have a list of bona fide subseribers; in other words, whether
a subscriber in order to be properly classed as a yearly subseriber
must have been actually taking the paper for the period of one
year. It is my opinion that this is not necessary.

In the case of Young vs. Rann, 111 Towa, 2563, our supreme court
speaking through Mr. Justice Deemer, said:

“Plaintiff was not bound to show that all his subseribers had
taken his paper for a year in order to prove the fact that they
were yearly subseribers, If they had subseribed for a y

ar they
arly subseribers although they had not been taking the

paper for more than a month.”

It seems to me that this case settles the question you ask. Yon
will, of course, understand that this is not an official opinion but
simply my personal opinion given out of courtesy to you.

Yours very truly,
Grorge CossoN,
Assistant Attorney-General.

CommissioN Pran oF Crry GovernmeNT—If a city under special
charter adopts same it would forfeit its special charter.
Des Moines, Towa, November 21, 1907.
J. E. HaroMmaN, Esq.,
Managing Editor Daily Times,
Davenport, Towa.

My Dear Sik: My attention has just been called to your letter
of the Tth instant, in which you inquire as to whether or not if
Davenport adopts the commission plan of government it would for-
feit its special charter.

Replying I have to say, that chapter 48, acts of the thirty-second
general assembly, and which is known as the Des Moines plan of
government, is intended to furnish, if its provisions are adopted
by a vote of the people, a complete plan of city government.
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Qection 21 of the act, among other things pr

““ Any city which

under the provisions of th In

hereunder, and accept tl

state then applieable to cities of its |

organized under special resun 1 81 AT
ter by proceeding as foll

It seems quite clear to me that the adoption } e of the
plan of government covered I hapter 48 above referred to
would be an abandonment of ur special chart

Ver 1 1
. BYERS
VACCINATION—REGULATION FOR IN ( W EMERC C
D Toir D | 1907
Hox. A. B, STorMS,
Ames, Towa.

My Dear Mg, STorMm: I beg to ac knowledge receipt of your let-
ter of the 3d instant relating to emergeney regu aitions for vaceina-
tion.

Replying I have to say that in my judgment

Pirst. The city physician could not suceessfully prosecule In
junetion proceedings against eifher you or the board under the

facts stated in your letter. ,

Second. As to whether you would be justified leg 'l\:\ n sus-
pending students who have taken the inter: al method of vaecina-
tire harmony

tion, I am not so sure. The courts are not In el ‘ )
on this question. It is, however, my opinior that in case of an epi-
demie you have the right, and in fact it is you duty, to carry A»\‘1L
the unior of suspension as to all students who fail to furnish satis-
factory showing of sucecessful vaceination :
Third. In the absence of an epidemie it would not he l;_u\iul
for you to require students, as a condition |n-.wu1.~m to qu‘r en-
tering the institution, either to be vaccinated or show certificates
of suceessful vaecination.
Very truly yours,
H. W. BYERS.
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P SUPERV R WneEN NEw MeEMBER MEETS Wit SAME

Des Moines, Towa, December 6, 1907.

A. G. A EsqQ
Bloor 3 ) 1
My Di Sk: I beg to acknowledge receipt of your letter of
December 5 n which you inquire as to whether the new member
of the board of supervisors or the retiring member should take part
in the meeting of the board on January 2, 1908
Replyving T have to say, that the usual procedure is to have the

old board, including the retiring member, meet at the time fixed
in January, after the meeting have the new member qualify by tak-

ing the preseribed oath, and immediately upon the qualification

the new member the retiring member’s term expires, and he could
not lawfully take any further part in the business of the board. If
in vour county the new member is qualified in time to sit with
the board at the beginning of their meeting on January 2, 1908,
then the retiring member could take no part in that meeting
Very truly yours

H. W. Byers

MarerNiTy HospiraL—INspecTioN FEE—r10 WHOM PAm.
Des Moines, December 18, 1907.
Dr. Louis A. TrHOMAS,
Secretary State Board of Health.

Dear Sik: I am in receipt of your communication of the 3d

instant referring to the inspection of the premise: applicants for
a maternity hospital license and the fee paid therefor. Youm ask
to be advised as to whether the person signing the application
should pay said inspection fee direct to the physician or member
of the board making the inspection, or whether the fee should be
paid to the secretary of the board at the time the application is filed
and the license fee of twenty-five dollars is paid; and if the in-
spection fee of five dollars is paid to the secretary at the time the
application is filed, whether or not it should be covered into the
state treasury, or retained by the secretary of the board and paid
direct to the person making the inspection.

It is my opinion that the law would be complied with if the
applicant would pay the inspection fee of five dollars direct to the
physician making the inspection, but I think it would be perfectly
proper and more in accord with good business principles if the
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secretary at the time he received the f f twer f do
lars, should colleet the inspectior f fiv la » b 1id to
the physician or member rd ) spectior
made

If this metho s adoy f £ the
board ecollects the insp t 1 int

it should be ret
the physician or membe: tl I tion and

not covered into tl

1 ( eral
Ciry ELECTIONS—PRIMARY | t 1 ppear
on ticket under y1, thirt 1
Des N 07
Louis E. ScaMIrT,
City Attorney,
Clinton, Towa.

Deagr Sik: I am in receipt of your communica elative to the
primary election law as found in chapter 51, thirty-second general
assembly, and particularly in relation to that part ol tion 35
of said chapter requiring a candi late for eity offiece to obtain the
percentage of voters signing petitions Tor printin the names of
a candidate upon the primary ballot, and which 1s ba ed upon the
vote cast for mayor by the respective parties I the preceding ecity
election. You advise that the demoeratic party has not had a

ticket in the field in your ¢ity since 1902, and you ask or an opinion
as to whether the statement ‘‘and shall b based upon the vote cast

for mayor by the respective parties in the preceding city election”’

found in section 35 aforesaid, necessarily refers to the city election
lawful to eonsider the vote
your city at the last

the

next preceding, or whether it would be
east for mayor by the democratic party in
election in which said democratic party had a candidate in
field for mayor. &7

T have given the question careful consideration withont arriving
at any positive conclusions. Considering however the provisions
of section 3 of said aet which define a political party to be ‘‘a
party, which at the last preceding general election, cast for its
eandidate for governor at least two per centum of the vote cast
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at said election,’’ and that said act is expressly made to apply to
such political parties for the purpose of placing in nomination can-
didates for public office, and from the further fact that in other
parts of said act where the intention is absolutely clear the legis-
lature meant the election just prior to the one in question, they used
the terms ‘“next preceding.”” 1 think the word ““preceding’’ as
used in section 35 of said act ought not to receive the most narrow
eonstruction, but should be construed so as to refer to the last
preceding election of the particular party in which party had a
candidate in the field for the office of mayor of said ecity.

It seems to me that this construetion is necessary from the gen-
eral provisions of the act in question and chapter 3, title 6 of the
ecode relating to election. To so hold is not at variance with the

adjudi

ted cases wherein the courts have been called upon to in-
terpret the meaning of the word ‘‘preceding.”’
It was held by the federal eourt that the word ‘‘preceding’’ does
not necessarily mean only that which is next preceding.
In re Salmon, et al., 55 Fed., 285-286
It was held by the supreme court of Georgia that although the
words ‘‘preceding’’ and ‘‘aforesaid’’ mean generally next before,
yet a different signification will be given to them if required by
the context and the facts of the case.
Sampson vs. Robert, 35 Ga., 180.
See also the word ‘‘preceding’’ in Words and Phrases, Vol. 6.
It may be that a petition filed in the manner specified by section
1100 of the code might add something to the validity of the pro-
ceedings. This is meant however only as a suggestion for your con-
sideration and not as the expression of an opinion.
Yours very truly,
Guorge CossoN,
Assistant Attorney-General.

LocaL Boarps oF Heavra.—Publication of rules and regulations.

Des Moines, Iowa, January 25, 1908.
Mg. Davip ALGYER,
Paulline, Iowa.

Dear Sik: I am in receipt of your communication of the 23d
ultimo in which you request an opinion from this department as
to whether or not it is necessary for local boards of health to pub-
lish the rules of the state board of health. You say that it is your

your local board to
additional to t}

I am fully a e 0f
in your local 1

this true where

I!IH“")' "“"“l | he

It is my opinion that t! 1
the rules made by l »
expect to enforee In yow

Seetion 25671 of the ne 1 mal
it ineumbent upon local be f to r towr
*lli‘r\'“l‘ publish such 1 1 n in
such cities, towns or townsl printed
or cireulated in such eity, t } t f such
rules and regulations must be p t} : Y

Section 2572 of the new cod - abel
upon loeal boards of health to obey and enis } i
lations of the state board of healtl I I 1 board
may obey and enforce the rules and 1 latic h yoard
without adopting same :

A oain, section 2573 of the code provid 1 penalty for any per

T refnses to comply with and

son who knowingly fails, neglects o1
obey any order, rule or regulation of the
hrn‘llh. Before any person can be liabl

therein, they must knowingly fail, neglect or refuse to comply with

state or local board of
to the penalty provide d
the state or local board of health,

such order, rule or regulation of :
of the publication 1s that

and it seems to me that the very purpos :
an opportunity to know, what rules and
ard of health, they are subject to.

boards in the same

they may know, or have
regulations adopted by the state bo

The practical thing to do is for several local -
county to join together in one publication, each local board to

adopt the same <v1|nrulu|_\' and have a separate ce rtification.

Yours very truly,
Grorge COsSON,

\ssistant Attorney-General




PRIMARY LAW—STATE CENTR CoMMITTT How CHAIRMAN SEe-

nes, Towa, January 29, 1908.

to acknowledge receipt of your

go asking for an opinion upon that part of

rimary law, covering the election of the state

central committee, and asking whether or not the state convention
as a whole selects the state chairman of the party.

In response thereto I submit the following:

““Section 27 of the act in question in so far as it is material
to your inquiry provides it (the state convention) shall also
elect a state central committee consisting of not less than one

member from each congressional distri

and transact such
other business as may properly be brought before it. The state

central committee elected at said state convention may or-

g at their pleasure for political work as is usnal and

customary with state committees and shall continde to act

until succeeded by another committee duly elected.’’

It will be noted that nothing is said in the section about the elec-
tion by the convention of a chairman of the state central commit-
tee, on the contrary the section provides that the eommittee elected
at the state convention may organize at pleasure, ete. This langnage
indicates that it was the intention of the legislature to permit the
committee to complete its org

mization by the election of a e

man and such other officers as it deemed necessary to properly earry

on its work.

I am therefore of the opinion that the ehairman of the state cen-
tral committee is to be eleeted by the committee and not by the
eonvention.

Response to your letter was delayed pending a general study and
examination of the primary act made necessary by numerous in-
quiries for opinions upon its several provisions, I am,

Yours very truly,
H. W. Byess.

PRIMARY LAw—Wno Euemiie 10 e CANDIDATE UNDE
1) A s ] Ay 1 1908
L. A. Wison, Esc
Corwith, 1
DEAR SI I am ) i ommun
instant in whieh von as} s to whe
son may lezally be a candic for nominat For a county «

provided he has not

n a nt of the county sixty days pre-

vious to the primaries, but wo esident of such county

sixty days before the general «
The

except to the various state officers but out of courtesy to you I will

‘tion

ttorney-general is not authorized to give official opinions

submit my personal views

ly, if one is eligible for office at the date ction, it is

sufficient
See State vs. Huegle. 112 N. W. (Towa), 234, and cases cited
But the primary law, chapter 51, acts of the thirty-second general

ch and

assembly, section 10, provides among other things that

every eandidate shall make and file his affidavit stati
eligible to the office in which he is
tion for said office, and shall file such affidavit with his

and will be a bona fide candidate

for nomir

s prior to the prim ction. This,

nomination paper thirty «

it seems to me, implies that the eandidaté must at the time he makes
the affidavit in question be eligible to the offiee which he seeks.
Yours very truly,
Grorge CossoN,
Assistant Attorney-General.

Murer Law—PeriTioNn oF CoNseNT.—When names being consid-
ered whether to take the list of voters at the last general elee-
tion, or at a special or city election.

Des Moines, January 31, 1908.

Cnas. Grrrey, ESq.,

Muscatine, Towa.

Duag Sig: T am in receipt of your communication of the 15th
instant in which you advise that a consent petition under the
mulet law is about to be eirculated in the city of Muscatine, and
you ask for an opinion as to whether in considering the number of
signatures required on such petition, you should take the last pre-
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ceding general election, or whether you should consider the city or

a special election which was subsequent to the general election.
The original enactment providing for the petition of consent in

the twenty-fifth general assembly specified the last preceding gen-

ction in all cases where a consent petition is to be cireculated.
The code revisioners of the code of 1897 in section 2448 omitted the
word ‘‘general’” so that the law now reads, ‘‘at the last preceding
election.”” Whether this was intentional I know not, but you will
find in other parts of chapter 6, title 12, that the term ‘‘last pre-
ceding general election’’ is used.
See sections 2449 and 2451.

In the case of Porter vs. Butterfield, 116 Iowa

and T¢

5, on pages 730

, Judge Deemer in writing an opinion relating to this ques-

tion used the terms ‘‘at the last preceding election’’ and ““at the

)

last ‘general election’’ interchangeably.

In section 2451 of the code supplement the legislature has pro-
vided means for revoking the aithority obtained by the consent pe-
tition, and it is therein provided among other things that when-
ever there shall be filed with the county auditor a verified petition
signed by a majority of the voters of the city, town or city acting
under special charter, or county, as the case may be, as shown by
the last general eleclion, then the bar to proceedings as provided
in section 2448 and 2449 of the code shall cease to operate, and the
persons engaged in the sale of intoxicating liquors shall be liable
to all the penalties provided in chapter 6, title 12, of the code.

It seems to me that our law-makers never intended that a differ-
ent rule should obtain in securing the petition of revoeation from
the one in securing the petition of consent; but this would follow in
case it was held that the election referred to in section 2448 was the
last preceding election held regardless of whether such an election
was a special election, a city election or a general election. That
is to say, a petition of eonsent might be seecured under some special
election and shortly after saloons commenced to operate under the
mulet law, a petition for revocation might be ecirculated and it
would necessarily require a majority of the names as shown by the
poll books of the last general election, and it might follow that a
consent petition was properly and legally secured, and that a peti-
tion for revoeation was also properly secured and not a single in-
dividual had changed his opinion or manner of voting. A con-
struetion which might lead to such results ought to be avoided.

I am therefore of the opinion that considering the chapter as a
whole relating to the mulet tax and the apparent synonymous use in

ral electior 1 i
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Y o truly
Grorae (
gssistant Attorney-General
AT Inn ce 'l V M g IMPOSED
Des Moines, 1 February 20, 1908
W. W. Morrow,
Treasurer of State
lf tol "r ‘.l"l ng

Desr Si In reply to the request of Harrison 8. Moore of

Flushing, N. Y., for an opinion in regard to the liability of the

estate of B. H. Cutter to the tax imposed upon collateral inher-
itances under chapter four (4), title seven (7), of the code, and
amendments thereto, upon a bequest in the will of the said B, H.
Cutter, the material portions of said bequest being as follows: “‘I

order and direet my executor * * * to sell to the best advan-
tage all the rest of my real and personal estate here and in Iowa
* ® % and the proceeds of the same, I give and bequeath to the

American Bible society in the eity of New York to be used by them

for the society books,’” I submit the following:

21
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Qeetion 1467 of the tax upon all bequests by will

except when ‘‘to or for ther, mother, husband, wife,
lineal descendant of an
\ble, educational
R

lineal descendant, adopted

d child of a deeedent, or to or for chari

ies or institutions within this st

Tt econceded that the American Bible Society
sreanized under the laws of New York and that the offices of the
yal place of business are in the city of

is a corporation

and its prin

York
The business of said society is the publication and distribution

of bibles, ““both at cost and free of any charge, as a charity or
benevolence,”’ and exemption from the tax imposed by chapter
four (4). title seven (7), is claimed because of the fact that some
of the books of this society are, or may be, distributed as a charity

ens of this state.

ited by section 1467 is of such societies as

to the ecit
The ex

are ‘‘within this state

mption g
* and the only question to be determined is,

does the fact that this society maintains depots within this state for
the distribution of its books bring it within the class of societies
““ywithin this state’’ that are exempt. It is my opinion that it does
not,

In the state of New York where this society is incorporated, the
exemption from the tax imposed upon collateral bequests is of be-
quests ‘‘to any religious corporation.”” The courts of that state
have held that this exemption only applied to ‘‘corporations created
by the state and over which it has the power of visitation and con-
trol. The law in such cases is dealing with its own ereations.”’

In Re Prime’s Estate, 32 N. E. Rep., 1095;
In Re Merriam’s Estate, 36 N. E. Rep., 506;
In Re Balleis Estate, 29 N. Y. Supp., 38 N. E. Rep., 1008.

The American Bible Society is not incorporated within this state
and the state exereises no control over it.

The words of the Towa statute ‘“within this state’’ must be con-
sidered as restricting the exemptions that might be claimed under
a law exempting ‘‘any religious corporation.’

If such an exemption applies to such corporations only as are
created by the state granting the exemption, certainly exemption
from taxation under the Towa statute cannot rightfully be claimed
in the e of a bequest to a foreign corporation simply because
such corporation maintains within this state agents for the distri-
bution of its products. The words ‘‘within this state’’ make it
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1

more ¢ the intent was to nit the exemption to such so-

ties as ¢ under the control of this s
Undoubtedly this beqt

s subject to the tax imposed upon ecol-
lateral bequests
Yours very truly,

H. W. ByYgrs.

Des Moines, Iowa, Jan. 24, 1908
Hon. J. M. HApboCK,

Bedford, Towa

OreaN1zATION OF CiTiES AND TOWNS—OFFICE

Construction of

hapter cts of the thirt; nd general assembly
Sig: This department hs ceived so many requests from mayors
and city attorneys for an interpretation of chapter 26, acts of the
thirty-second general assembly, relating to the organization and

officers of cities and towns, that an opinion covering all of the

questions presented will tend to expedite matters

The qguestions submitted ¢
1. In cities of the second «

bered years, is the com

as follows:

ass that eleet a mayor in even num-

position of the city council to be changed at
the March, 1908, election, or is said election to be governed by para-
graph 2 of section 646 of the code?

2. In towns will there be one or two councilmen elected at the
March, 1908, election; that is to say, will that part of section 2,

26 aforesaid, which provides that town counecils shall be

chapter
composed of five councilmen at large, become operative at the
March, 1908, election so that the couneil thereafter shall be com-
posed of five councilmen instead of six?

3. Shall the council at its first meeting after the March, 1908

nt a clerk, or should such elerk be eleetes

election apy

formerly ¢
I'he questions are not easy of solution. Parts of the act afore-

said are capable of various constructions, but a eareful analysis

of the same reveals the islative intent. The repealing clauses in
atest diffienlties, and if they had been
parately a different construction than the one herein

adopted mi

said act give rise to the gre

passed

zht be required. But the repealing elauses must be read
in conneetion with the entire act, and when so read, they do not be-
come effective or operative until by said act its affirmative pro-
visions are to take effect.
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First.

section 646 of

ion 3 of said act provides in part as follows: *‘That
the code be repealed and the following enacted in

lieu thereof :

‘On the organization of a city or town,or on its reorganization
after the change of its class, or at the first regular munieipal
election hereafter, a council shall be elected as follows, execept
that in those cities of the second class that elect a mayor in
odd numbered years, the term of those councilmen and officers
expiring in 1908 is extended one year; in those cities of the
second class that eleet a mayor in even numbered years, the
term of those councilmen and officers expiring in 1909, is ex-

tended one year; and at the municipal election at which a
mayor is elected in 1909 or 1910, as the case may be, the coun-
cil shall be elected in accordance with the provisions of this act;
by the election of two councilmen at large. * * * There shall
also be elected at the same time one councilman from each
ward, who shall be chosen by the electors residing within the
limits thereof. Thereafter, the successors of such councilmen
at large and ward councilmen and officers shall be chosen at
the regular biennial elections, and shall hold office for two
years,”’

The statement ‘‘at the municipal election at which the mayor is
elected in 1909 or 1910, as the case may be, the council shall be
elected in accordance with the provisions of this act’’ indicates that
it was the legislative intent that the council should be elected until
such time, under the provisions of section 646 of the code, and that
said section 646 of the code was not to be repealed until the coun-
cil was elected in accordance with the provisions of the aot.

This position is strengthened when we consider that there is ab-
solutely no authority in the act for the election of two councilmen
at large until the election of the mayor in 1909 or 1910. To adopt
the contention of a number of city attorneys, that the repealing
clauses, to be found in chapter 26 aforesaid, must become operative
and effective at the time the act became a law, or at the March,
1908, election, would necessitate a construction which would reduce
the eouncil in cities of the second class below the number they
would have when the act becomes fully operative in 1909 or 1910,
as the case may be, and during such time change the composition
of such couneils, for the reason that until the year 1909 or 1910
they would be deprived of the two councilmen at large. It needs
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uncilmen and offi { ted in 1908 shall be elected for
L term T 1 ter 1 1 nd officers whose
terms expire in 1909 shall be extended one year. In other words,
the act itsolf t to he | 1 o 1 y hich elect a
mayor in « red ars until the r 1911, at which time the
H’“‘W- of the 1 bers of the couneil in such towns will be re-
duced to five In towns which eleot in even numbered
vears. the usual namber of councilmen will be elected at the Mareh,
1908, election. and the term of off is fixed at t ars. In towns
which elect a mayor in odd numbered years, ti 1 number of
councilmen will be elected at the March, 1908, ¢ tion and the term
of office is fixed at three years
The following statement is also to be noted “Th ouncilmen
and officers to be elected in 1908 shall be elected for a term of two
years.” Now if the repealing clause was to become effective at the
Mareh, 1908, eleetion, a town council would then be reduced to
the number of five councilmen instead of six, and there would only

be one councilman eleeted at the Mareh, 1908, election, and the term
ghould have been singular instead of plural

Third. The reasons which operate to prevent the repealing
clauses from beecoming effective at once in sections 1, 2 and 3 of
said act, do not apply to the third propositions in this opinion

5, 6, and 7 of said aet.

which involves a consideration of sections
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The argument advanced against the appointment of a clerk after
the March, 1908, election, instead of the eleection of a clerk at said
election in towns where the office of a clerk becomes vacant, is
based upon the statement found in section 7, that in all cities and
towns the council at its first meeting after the biennial election
shall appoint a elerk.

The contention is also made by certain city attorneys that the
same construction placed upon sections 2 and 3 of said act should
apply in the construetion of seetion 7 in the appointment of a
clerk. But this contention is not sound although a Cursory examina-
tion of the act warrants it.

As previously stated, the reasons which operate to prevent the
repealing clauses in the former sections referred to, taking effect at
the March, 1908, election do not apply to sections 5, 6 and 7 of
said act.

The term ‘‘biennial election’’ was borrowed from sections 647,
648, and 649 of the code, where reference is made to electing bien-
nially a mayor, solicitor, clerk, treasurer and assessor : the intention
being to provide for the appointment of a clerk by the council at
the first meeting after the biennial election of a mayor.

The conclusions herein reached may be summarized as follows :

In cities of the second class where a mayor is elected in odd num-
bered years, there will be no eleetion in March, 1908, the term of
office of those councilmen and officers expiring in 1908 being ex-
tended one year. In 1909 in cities of the second class that eleet
a mayor in odd numbered years, an election will be held and a
mayor, two councilmen at large and one councilman from each ward
shall be elected.

In cities of the second class that eleet a mayor in even numbered
years, the usual number of councilmen shall be elected at the
March, 1908, election according to the provisions of paragraph 2,
section 646 of the code. In 1909, however, no election will be held
in such cities, the term of those councilmen and officers expiring
in 1909 being extended one year. In 1910 such eities shall elect
two councilmen at large and one councilman from each ward,

In towns in which a mayor is elected in even numbered years,
the usual number of councilmen shall be elected at the March, 1908,
election, the term of office being fixed at two years. In 1909 there
shall be no election in such towns, the terms of councilmen and of-
ficers of such towns whose terms expire in 1909 being extended
one year. In 1910 the number of the members of the council in
such towns shall be reduced to five.

N 1 1d num
oy at it g March 1909

What | tl f to I f a elerk shall
apply to ti I nt of a { ties of four thousand
population or 1

While tl tions to the terpretation herein adopted

onl terpretation which admits of uni
formity, because it is impossible to § 1 literal interpretation to
th epealing elanses in sections & d ind ha the same become

sons hereto

nerative ¢ yon as tl et hecor 1 v, for the re

fore stated nd when it is onee admitted that they do not become
operative in all cases and for all purposes at the March, 1908, elee
tion. tl tire argument against the construction placed upon

n this opinion fails

Moreover, I am favored with an opinion from the eity solicitor

of Deg Moines, Mr. W. H. Bremner, who was a member of the legis-
lative committee of the league of Towa municipalities, and also an
opinion from Mr, F ¢ (4, Pierce, secretary of the league of Iowa
municipalities, who drafted the original bill in question. Both of
these gentlemen appeared before the legislative committees and the

sub-committees of the House, and T am authorized to say that they
concur in the construction herein placed upon the aet in question,
and they advise that this was undoubtedly the view taken by the
|"”i~il:|[1.\‘|' committee and the legislature itself in passing said aet.
“ Yours very truly,
Georae CossoN,
Assistant Attorney-General.
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CORPORATIONS—NEWSPAPERS, JOB PRINTING, BiNDING Busivess—
How ASSESSED.

Des Moines, Iowa, February 24, 1908.
HoN. LAWRENCE DEGRAFF,
Des Moines, Towa.

My Dear MR. DEGRra¥P: In response to your letter of several
days ago in which you ask:
1. “Would

a corporation, organized under the laws of the
state

of Towa, doing business in the state,
publication of a newspaper,’ be
code, or should it be classed
the purpose of taxation?

0

whose business is ‘The
assessed under section 1323 of the
as a merchant or manufacturer for
‘‘If the corporation operated a job printing business in eon-
nection with its newspaper business, how should it be classified?
i | 3. ““If the corporation operated

a job printing business and a

‘ book-bindery plant in conneetion with the publication of a news-
‘ll’ ] paper, how should it be classed for purposes of taxation ?
) (B 4. ‘‘Should an Towa corporation, whose principal business is
'1R] B

‘the printing, publishing and binding business’ be
section 1328 or should it be classed as a merchant or manufacturer?
+ I have to say that while, as you very well know, it is not the
i duty of this dvp:lrtun_-nt to settle questions of this kind, I will out
of courtesy to you give you my personal views upon the several
questions submitted.
Section 1319 of the code,
provides:

assessed under

in so far as it affects your inquiry,

‘“Any person, firm or corporation who purchases,
or holds personal property of any deseription for the

of adding to the value thereof by any proe
L R B or

receives
purpose
ess of manufacturing,
by the combination of different materials, with a
view to making gain or profit by so doing, and se

lling the
same, shall be held a manufacturer for the pur,

poses of this
title, and he shall list for taxation such property in his hands;

*® * * Corporations organized under the laws of this state for
peeuniary profit, and engaged in manufacturing as defined by
; this section, and which have their capital represented by shares

of stock, shall, through their principal accounting officers, list
their real estate, personal property and moneys and ecredits
in the same manner as is required of individuals. The owners
of eapital stock of manufacturing companies, as herein pro-
vided for, having listed their property as above directed, shall
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e exempt from a s D
‘ 1
And t} 1 1 1 (
Sev 1 d
th I
I .
I 1 d f I th quotati h. 18
1 4 . { rtv of a ecorporation
) | fact provid a method of list
: ‘ 1id then relieves the
essment in the or-
} won and motive
of 1} ! to give
¢ 1 | I manuiac
.‘ : i th f th prog h a view
of encour nterp 1 hing employment to labor, skilled
and unskilled 1 in the j of the aet it evidently oceurred
to the 1 lature that the term ‘‘manufacture’ as commonly used,

would not be broad enough to inelude many of the industries songht
to be

that a corporation engaged in t

en this advantage, so it defined the business and provided

business of combining different

materials with a view to making gain or profit, and selling the same,
ghall be held a manufacturer, ete

In Utah the same question that is made here was rmw-lr in bank-
ruptey proeceedings, and the question was whether the Salt Lake
Daily Review was a manufacturer, and the court, Judge Hawley
\\'rifinu the opinion, in 1 Utah, at page 50, says

“Though it is not necessary to decide that the printing and
publishing of a daily newspaper is manufacturing in the striet
sense of the law, yet my brother judges have <-.\:|v|‘~-~'s<i(l lth(*
opinion it would be, and I am inelined to the same conviction.
A newspaper publication is as much the result of nlzn'nxltm'tl‘lrc
as that of books or cards or billheads. To make a distinetion
between them, when in fact there is no distinetion, would seem
ird of the objects as well as the legal
intendment of the law ; for they buy, manufacture and sell.”

o be an utter disre

In Lonisiana a provision in their constitution (\xvmpf..s manu-
facturers from certain license taxation. Under this ‘ctfustltutlonal
provision the question was raised in the State of lezswnra vs. D:o-
pre & Hearsey, reported in La., Ann. Rep., Vol: 42, page 561, as ¥
whether under this provision newspaper publishers were entitle



REPORT OF A TTORNEY-GENERAL

to the exemption, and in that case the court.

speaking through
Judge Fenner, says, after quoting s

1 definition of a manufacturer :
Keeping this definition in view, the statement of fae

ts em-
bodied in this record shows that defendants use

in their busi-
1 1 7 1 111

ness valuable machinery and implements; that, in addition to
laborers, such as type-setters, engineers,
and their assistants; that they purchase and use gre

the clerical pressmen
at quanti-
ties of raw materials, such as paper, ink, glue, ete.; that, by
means of this machinery and mechanical 1

abor, they convert
this

raw material into a new and distinet article, fit for use

and in commercial demand, ealled a newspaper, which they

Certainly, from a
this presents all the essentials of
manufacture under every definition of the word.”’

sell directly to dealers and consumers.
mechanical point of view,

Again the court says:

‘“All manufacturers combine. in greater or less degree, the
products of intellectual and of mechanical labor, and in very
many the intelleetual elements confer upon the article
its peculiar and greatest value,
with a newspaper

produced
Such is conspicuously the case
; but since the making of newspapers is a
business; since the newspaper, when made is a new and dis-
tinet article of commerce; since the process of making it re-
quires machinery and manual labor and physical raw material
as essential and important factors, aggregating, as this record
shows, much the larger part of its cost, we can see no sound
son why such a business does not fall within the letter and

spirit of the constitutional exemption as that of a manufae-
turer.”’

In New Jersey and Minnesota it has been held that under statutes
similar to the ones construed by the Utah and Louisiana courts, a
newspaper publisher is not a manufacturer, but they do hold that
book makers and binders and job printers are manufacturers. In
none of the adjudicated cases, however, was the language of the
statute or constitution under consideration as elear and definite as
it is in ours,

As above stated, our statute says that any person, firm or cor-
poration that combines different materials with a view to making
gain or profit and selling the same is a manufacturer for the pur-
pose of taxation. Now it will be conceded, I think, that it would
be impossible to get out a newspaper without doing just exactly

1 )
f
Paj
181 D
1 11ch
1 illed
i nt of arly
nsti-
ithin
i
tior
I tl
] 1t
} | y
f 1o
b
N ] } r } ness
} manufactur
Third That a o1 t operat 1 job pr ng business
ion of a
ind book | plant 1 I I
newspaper facturer 1 Id be 1 for the pur
vepap
pose of taxation «
Fourth That an Towa corporatior ho prineipal business is

the printing, publishing and binding busines hould be

a manufacturer, and assessed under section

not under seetion 1323 of the code

H. W. Byers.

Privary LAw—RigHT oF NEWSPAPER T0 SELL SPACE T0O CANDIDATE.
Des Moines, March 11, 1908.
Mg, O, E. Huwy,
Leon, Towa.

M~y Duar Sim: T have your favor of March 2d referring to news-

papers running political advertisement and K weepting pay Hm-r(‘-

for, and asking me to modify or rather simplify, as your resolution

states, the opinion given some time ago on the primary I}nw.
Replying T have to say that the opinion referred to in the reso-

lution adopted by your association was an official one given upon
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request to the governor of this state, and contains what I believe
to be a correct interpretation and construction of the primary
law, and esj lly that part found in section 32.

I devoted eat deal of time to the preparation of the opinion

and tried hard to make it so clear and definite that every one could
understand it.

You will note I say ‘It would be unlawful for a newspaper to
accept pay for an advertisement for a eandidate urging reasons
for his nomination.”’ Farther along in the same division of the
opinion it is said in substance, that.the publisher may lawfully
accept pay for printing a candidate’s announcement ; thus draw-
ing a distinction between an advertisement in the paper urging
reasons for a candidate’s nomination and a mere announcement, of
his candidacy.

I may have been unfortunate in the language used, but my
thought was that the publisher in the one case would make up the
advertisement and run it in such a way that the general publie
would understand that the publisher was urging the nomination of
the candidate while in the matter of an announcement, the publie
would understand that the eandidate was furnishing the material
for the space used and was paying for it. In other words, in the

.one case the candidate would simply be paying for space to be

filled with matter furnished by himself, while in the other, he
would be paying for the support of the paper.

I think under the law the publisher of a newspaper has a per-
fect right to sell space to a candidate just ag the owner of a hall
would have the right to lease or rent his hall to a candidate. On
the other hand, I think the publisher is prohibited from filling
the space with his suggestions and reasons for the nomination of
the candidate and accepting pay for it, just as the owner of the
hall would be prohibited from accepting pay for making a speech
in the hall in the interest of the candidate.

If I am right in this, then it follows that publishers may aceept
pay from candidates running proper matter in a newspaper under
the title or heading ‘‘Political Announcement.’’

Yours very truly,
H. W. Byess.
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PriMAary ErecTioN EXPENSI I hirin lls f oun
ty mver polhit I 1ch I should
) d
I I la 1908
Mz, | [
(
t to Hon. B
f hiring
f conven-
pter 51, acts of
i : d part of
14
1 of super
t
i
It m t tl : inf)
distriet d v d the primary law, is
{ 1 f the ¢ the primar t1 proper, and that
\‘W.)J X[ t be included in th penses of the primary
expe (
election which to be audited by the board of supervisors and
ecertified to the executive council
Yours very truly,
Grorge CossoN,
{ssistant Altorney-General.

Ligr oF DELEGATES AT PRIMARY—ANYONE MAY I'iu*nnf.],l.\'T_.\xb
Have Same PrintEp—May Be Hanpep o Vorer Wite Copy
or Banvror,

Des Moines, March 21, 1908.

Mgr. W. R. HiNes,

Osceola, Towa. e,

Dear va- I am in receipt of your communication of the 16th
instant requesting an interpretation of the primary law.

1st. As to who is authorized to select delegates to the county
convention in case the list of names is selected and wmt.teu or
printed upon uniform white pasters, pursuant to the provisions of
section 25 of said act. : :

2d. Who is authorized to write or print these pnstgrs!

3d. May a judge of election hand a paster with a ticket to the

voter?
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the

primary act prohibit the giving of cigarg?
‘evity I shall group the answers
$ may

as follows:
'@ prepared a list of names for dele-

te nd he may have the same written or printed by whomso

desi [f tickets are gotten out by each faction and each

part | no objection to a Judge of eleetion handing a voter
py of each of these tickets, but T do not believe it

would be
proper for a judge of election to work in the interest of
I Yy or any particular faction, while
capacity as such judege

any par
acting in his official

of eleetion.

With reference to the giving of cigars, the law does not

hibit the ordinary courtesy of handing
no promises

)\Y'll-
a man a cigar, provided that
are exacted or given.

Yours very truly,

Grorge Cosson,

ssistant Attorney-General

PriMARY Law.—There

is only one way an adherent of one
can vote for a

candidate on another ticket at the
that is to call for such
that party.

party
primary,
ticket and register as an adherent of

Des Moines, April 1, 1908,
Hon. E. A. Dawson,

Waverly, Towa.
My Dear Mg, Dawson: receipt of your
letter of the 30th ultimo, referring to a demoerat voting for a
republican at the June primary. Replying I have to say that an
eleetor who is a democrat has a right to write the name of a re-
publican candiate upon his tieket
didate, but the judges could
candidate as a republican.

I beg to acknowledge

and vote for such republican can-
not legally count such vote for the
It would count as one vote for the
person whose name was written in as a democrat. In other words,
there is but one way that a democrat can vote for
candidate at the primary, and that is by ealling for a republican
ticket and having himself registered as a republican,

Your question is fully and clearly
the primary law, a marked copy of w]

a republican

answered in section 6 of
hich T enclose you,
Yours very truly,

H. W. Bygrs.

REPORT OF ATTORNEY-GENEI
MiLer LAW—WHEN 1v Or: TTON 1 (
Mg. H. HERBERT SA o)’

Sioux City, To

My Duar Si Replyi to I

without in any nse p 1 C 1 t offici
ally, that in all prosecutions f } ] | tl tate
of Towa, the burden is upon the def h be oper
ating under the mulet law, to w th Ve tep 1 d by
gtatute to be taken with ref e 1 I 1 f
consent, ete., has been taken; and the rule is tl Il the provisions
of the mulet law shall be striet const \.‘ tl view
of the matter it would seem that ur t b 1 of pervisc
covered all the requirements of tie 2450, the n t 1 vould
not be in operation in the county vy« rt I'hat section, as
you indicate, deals with the whole county and requires a finding

as to each of the townships

Hastily and sincerely yours,

r N }aror—CouN
TownsaPr ComMITTEEMEN—HoOw Names Ger on T ot
Ty CON

- Des Moines, April 6, 1908
Mr. E. H. Lewis,
Chariton, Towa. : ;
My Dear Sik: Replying to your r'w-w.;l favor, and T\nhuut xn
any sense passing officially upon the questions you -u‘:n}m I l:x\n
ln.s y that the township committeeman is not one of the offices
for \\"hi('h candidates may file an affidavit with the county auditor
and have his name placed on the ballot. Committeemen m-w‘h; be
selected and their names written or printed upon the ballot in the
same way that delegates to the county conventions are ~-~]‘»wt»-‘lv o
As to ‘\'our second question, I have to say that under thv.prmmlr}
law the board of supervisors certify to the county \-nu\'--ntlon. a list
of the offices for which no person was umunnz\lulvm the primary,
and the ecounty eonvention is authorized to nominate r~nnrl:d:~tcs
for all such places. This of course \\ull](“ nullm.l'!/,w the nnn(;4(;1 1:10,11
to nominate a candidate for an Iuﬂli]w for which no candidate’s
imary ballot.
name appeared upon the primary o
H. W. ByEss.




b U]
1

or

&
‘8
i
t| o
|| (5
1"_’
i

236 REPORT OF ATTORNEY-GENERAL

CouNTY ATTORNEY—ENTITLED T0 PERCENTAGE ON ALL FINES.

Des Moines, April 17, 1908.

My Dear Sir: In going through an accumulated lot of corre

spondence today I find your 1 v of January 30th, asking for an
iy.m-v-;.rm;n on of section 308. Replying I have to say, that this
question has been raised in several of the counties of the state. In
some counties the county attorney receives the percentage on all
fines whether collected by him or voluntarily paid by the defend-
ant; while in others, the county attorney is allowed the percentage
only upon fines collected by him.

It is my judgment after a careful reading of the section that
the county attorney is entitled to the percentage upon all fines
collected in cases where he appears for the state without reference
as to how the collection is made; that is, as to whether or not the
county attorney enforces collection or whether the defendant vol-
untarily pays it into the elerk’s office.

Yours very truly,

H. W. Byess.

Famugre oF PRiMARY 70O NOMINATE SENATOR.—Where a senatorial
distriet is composed of but one county and no nomination made
for senator, county convention may nominate.

Des Moines, Towa, April 17, 1908.
J. J. HueHEs, Esq.,
Council Bluffs, Towa.

DEar Sik: Replying to your letter of the 10th instant, I have
to say that where a senatorial district is made up of a single county
and no candidate for senator is voted for at the primaries, the
county convention, under section 25 of the primary law, is given
the power to nominate a candidate for senator; and the person so
named will be entitled to have his name printed upon the official
ballot.

Yours very truly,
H. W. ByEss.
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sAW.—Does not prevent library trustees from accept-
Ing transportation on street railway.

Des Moines, Towa, April 18, 1908,

G. WALTER
Keokuk,
DEeAr SIr

10th instant transportation for library trustees

over your street railway. Replying I have to say that under the facts
stated in your letter T am of the opinion that there is nothing in
the so-called ‘‘Anti-Pass Statute’’ which would make it unlaw-
ful for the street railway company to furnish passes to your library
trustees
Yours very truly,
H. W. Byggs.

PriMARYy ELECTION—PARTY AFFILIATION.

Des Moines, Towa, April 20, 1908.
M. H. Kerrer, County Attorney,
Northwood, Towa.

My DEear Sik: Replying to yours of April 17th, I have to say
that the first primary election, which is to be held on the second
day of June, will proceed without reference to past party affilia-
tions. That is to say, at the June primary any person who is a
qualified elector in the particular precinet at the time of the pri-
mary election is entitled to vote with the party that he at the time
indicates he desires to affiliate with.

Yours very truly,
H. W. Byers.

QuARANTINE—What should be furnished under chapter 111, acts
of thirty-first general assembly.

Des Moines, April 23, 1908.
Mg. Carr W. REED,
Cresco, Iowa.

My Dear Sik: Replying to your letter of the 20th instant re-
ferring to chapter 111, acts of the thirty-first general assembly,
I have to say that we have numerous inquiries as to just what
should be included in ‘‘needful assistance, nurses, medical at-
22
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tendar as these terms are used in that act. No

fixed le rved with reference to these matters In

fixed ru .
nee. medical attendance and supplies might

wover clothing for members of the family under quaran-

oceries. meats and food stuffs for the entire family.

pr

tine, also gr
The questior
course if the hes
to furnish themselves with clothing and food, the faet that they
quarantined would not justify the loecal board in supplying

rwely nupon the situation of the family, Of

1 of the family or the several members are able

are
them with these things. of
It is my judgment that food and clothing for families under
quarantine can only be furnished to what might be termed desti-
tute persons.
Yours very truly,
H. W. BYErs.

—PuBLic RECORDS.

Des Moines, April 23, 1908.

NOMINATION PAPE

Mr. E. G. ENSMINGER,
Grundy Center, Towa.

My Dear Sik: Replying to your letter of recent date I have
to say that nomination papers on file in your office are publie
rocnr[\s. and are suject to inspection by the public, and I can see
no objection to your allowing the local newspapers to copy and
publish the names of the signers, if they desire to do so.

Yours very truly,
H. W. ByEgs.

Gopaer BouNTY.—The amount of bounty is left to the board of su-
pervisors. May be from one to ten cents.
Des Moines, Towa, April 23, 1908.

Hon. A. W. KENDALL,

Delmar, Towa.

My Dear Si: I beg to acknowledge receipt of your favor of
the 21st instant, with two letters from the auditor of Clinton eounty
referring to the bounty on gophers. Replying I have to say that
the county aunditor is right in his interpretation of the law. The
amount of the bounty is left to the discretion of the board of
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supervisors, and they may fix it at any sum from one cent to ten

I am returning to you the auditor’s

Yours very trul

H W

PRIMARY LAW—NOMINATION PAPERS

The law requires each sign-
er to give his postoffice address
Des Moines, Towa, April 23, 1908.
Dax P. Hwn, County Auditor,
3urlin
My DEar § Replying to your favor of the 22d instant re-

ferring to nomination papers, I have to say that the law requires

n, Towa

each signer to give his postoffice address. The purpose of this
requirement is to identify and locate the signer if any question
should ever be mac

as to the validity of his signature.

In the case you refer to where the signers have given their
street and house number, but have failed to give the name of the
city or town, these nomination pay

rs being for county office it
would of course be no trouble to identify

and locate them, and I
do not think that the omission of the name Burlington would in-
validate the nomination papers. Still it would be better if the
name of the city was added to the address.

It would be entirely proper where the city is once written, the
other g in the city to indicate the same by ditto
marks. In some cases it is noted on the nomination paper ‘‘that
all of the above are residents of -

mers all livi

’ The person who ecirculated
and made the affidavit to the nomination papers would have the
right to write “Burlington’’ after the addresses of the several
signers even after the papers were filed with you, if you thought
they were invalid without the full address.

The question you raise in your letter came up here in the see-
retary of State’s office some time ago. Some papers had been
filed in his office in which the address had not been stated, and
in view of the fact that there was plenty of time to have them
corrected, this department advised that the papers be returnd
for correction. I state this here because if I remember correctly
some of the papers returned involved the candidacy of citizens of
your city.

Yours very truly,
H. W. Byzgs,
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Primary Law—PEr CeEnT NECEssARY TO RECEIVE 10 NOMINATE.
Des Moines, Towa, April 25, 1908.
P. J. KuiNgEr, County Attorney,
Denison, Iowa.
My Dear Sik: Replying to your letter of yesterday referring
to the primary law, I have to say that section 19 of that act pro-
vides among other things as follows:

““ And the candidate or candidates of each political party for
each office to be filled by the voters of a county having received
the highest number of votes, and not less than thirty-five per
centum of all the votes cast by the party for such office, shall
be duly and legally nominated as the candidate of his party

for such office.

Under this provision, any candidate who receives thirty-five per
centum or more of the votes cast by his party for the office must
be declared the nominee no matter whether his name was printed
on the primary ballot or whether it was written in.

Yours very truly,
H. W. Byess.

PrRIMARY LAW—SAMPLE BALLOTS—VACANT SPACE ON OFFICIAL
Bavror—Name WritTen 1N.—County auditor shall mail one
sample ballot to each candidate entitled to have his name on
ballot. A blank line should be left so that a voter may vote
for whomsoever he please for any office. If a candidate’s
name is written in and he has received thirty-five per cent of
all votes cast by his party for that office he shall be the nomi-
nee.

Des Moines, April 29, 1908.

Mg, G. W. PartERsoN, County Auditor,

Winterset, Towa.

Dear Si: I am in receipt of your communication of the 27th
instant, submitting the following questions:

1. “‘Does the county auditor have to send sample ballots to can-
didates for township offices?

2. ‘““Should a vacant place be left on the official primary ballot
so that the elector may vote for some one by writing the name of
the person of his choice for county or township office? This re-
fers to instances where no nomination papers have been filed and
no affidavits made,
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3. “‘If the second question is answered in the affirmative, and
only a few votes t for some candidate b; in his name
in the blank line I¢ herefor, would h candidate be n ed?

In reply to your first qu )

Section 15 of tl 1ar I des that th

e ""‘E'!lv'-‘ 5\!11”‘
tor shall mail one sar t to each ecandidate who is entitled
to have his name printed I fficis rimary ballot of any
party in any precinet in 1 ounty; a tion 10 of said act pro-
vides that candidates for offices 1 tl a county may have their
names printed upon the prima yy filing an affidavit with
the county auditor at least thirty days prior to the primary elee-
tion. It follows, therefore, that s the duty of the auditor to
send a sample ballot to each and every person, including candi-
dates for township offices who have complied with the provisions
of the primary act, and are entitled to have their names printed
upon the official primary ballot.

Second. A blank line should be left o e official primary
ballot with a square to the left thereof so that an elector may
vote for whomsoever he pleases for any office, and this is true re-
gardless of the fact whether there are any candidates for such
office.

Third. If the office is one to be filled by the voters of any sub-
division of a county, and the person has been voted for in the
manner suggested in the answer to question number two, and has
received the highest number of votes, he shall be duly and legally
nominated as the candidate of his party for such office, regardless
of the number of votes received by him. If the office is one to be
filled by the voters of the county, and the person has received the
highest number of votes and not less than thirty-five per centum of
all the votes cast by the party for such office, he shall be duly and
legally nominated as the eandidate of his party for such office
regardless of the number of votes received by him.

I enclose you herewith copy of the attorney-general’s official
opinion.

Yours very truly,
Grmorae CossoN,
Assistant  Attorney-General.
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PriMary Erecrions—TownNsHIP OFFICERS.—If ¢

candidate for
township office files no affidavit to that effect, the only way
his name can get on the ballot is to be written in.
Des Moines, May 2, 1908,
Hexry Gravr, County Auditor,
Maguoketa, Towa.

My Dear Sm: Replying to your letter of a day or two ago,
[ have to say, that if no affidavits are filed by candidates for town-
ship offices there is no way that their names can be placed upon
the primary ballot except by the voter on primary election day
writing in such names as he desires to vote for for the several
township positions.

In response to your second question I have to say, that if John
Jones received ten or twenty votes, as you indicate, for assessor he
would be nominated. If no township officers are voted for at the
primary then the only way these officers can get their names on
the official ballot for general election would be by petition

Very truly yours,

H. W. Bygrs.

Crry OrFicERS—SHALL HAVE No INTEREST IN ANY CONTRACT OR
JoB WORK or MATERIAL FURNISHED BY THE CITY OR SERVICES TO
BE FURNISHED OR PERFORMED FOR THE Crry or Town,
Des Moines, May 2, 1908.

Mg. HARTNE
Greene, Towa.

Esq.,

My Dear Sik: Replying to your recent favor referring to a let-
ter written to Mr. D. H. Ellis of your city I have to say, that I
enclose you a copy of the letter written to Mr, Ellis. What I say
to Mr. Ellis is based entirely upon section 879-q of the new sup-
plement to the code (Sec. 19, ch. 26, 32d G. A.). This seetion in
so far as it is material to the controversy here provides:

‘“No officer, including members of the city council, ghall be in-
terested, directly or indirectly, in any contract or job of work or
material or the profits thereof or services to be furnished or per-
formed for the city or town.”’

If I understand your situation, you are a stockholder and officer
of a corporation having a contract with the town. This being so
it is difficult for me to see how you could retain your interest in the
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eorporation while servir bjecting you
self to prosecutior ler tl )

I note what t mbers of
the council wh t I spect to this
matter 1 agree t i alified
because they happe I I s the
eity or town was not dea h tl d seems to
me, however, their atior 1 I ours: yvour
company is dealing with the eit ry da If the city had a
eontract with the lumber firms referred to for material, ete., then
the councilmen who are interested in th 1 r firms would be

in the same situation you are

I regret exceedingly that IS o 1s arisen in your
little city, and am sorry that I allowed myself to be drawn into it
by giving to Mr. Ellis even a personal opinion

Very truly yours,
H. W. Byess.

ReTurNs or PriMary ELECTION County ConveENnTIONS. — The
judges of election to be allowed a reasonable time to get their
returns to county auditor. County conventions to be held at
same time and place, complied with if all are held at the same
place the same day.

Des Moines, Towa, May 7, 1908.
Gro. C. CoLemaxn, Auditor,
Sidney, Towa.

My Dear Sik: Replying to your recent favor I have to say that
under section 1087-a17 of the supplement to the code, it would be
entirely proper for you to allow the judges of election a reason-
able time to get their returns to you. It is only when the returns
do not reach you within 24 hours after the primary election has
closed, and you know of no reason for the delay, that you would
be justified in dispatching a messenger for the missing returns.

As to your second question, the provision requiring all of the
parties to hold their county conventions at the same time and place
has to be construed liberally, and there ought to be little if any
diffienlty about a substantial compliance with this provision. If
the conventions are all held on the same day at Sidney this would
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be sufficient, even though they were not all in session at the same
moment.
Yours very truly,
H. W. Bygss.

PrIMARY LAW—WITHDRAWAL OoF CANDIDATE—CANDIDATE FruNe
NOMINATION PAPERS ¥OrR T'wo SEPARATE OFFIcES.—A candidate
may withdraw after filing his nomination papers. A candidate
may file affidavit or nomination papers and have his name ap-
pear on the ballot for two offices.

Des Moines, Towa, May 7, 1908.

W. H. Ramsey, Atforney,

Garner, Iowa,
My Dear Sik: I beg to acknowledge receipt of your letter of
recent date in which you ask:

“First. Can a candidate for any office, after filing proper
nomination papers with the county auditor, have his name
withdrawn and not printed on the primary ballot by filing
with such auditor his written withdrawal as such candidate in
manner similar as provided by law section 1101 of code of
18971

“Second. Can a candidate under the ‘primary law’ file
nomination papers for and have his name printed on the ballot
for two offices to be filled at the ensuing general election, such
as justice of the peace and county supervisor or justice of the
peace and township trustee or other office which could be filled
by the same person during the same time?

““Third. In cases of townships wherein is located an ineor-
porated town, should the county auditor have printed on the
primary ballots the names of the candidates for township as-
sessor or would See. 1107 of the code require him to omit from
the official primary ballot such names of such candidates?”’

In response thereto I have to say:’

Pirst. Seetion 1087-al of the 1907 supplement to the code pro-
vides among other things that ‘‘The provisions of chapters three
(3) and four (4), title six (6), and chapter eight (8), title twen-
ty-four (24), of the code, shall apply as far as applicable to all
such primary elections, the same as general elections, except as
hereinafter provided.
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Section 1101 of chapt

didate to withdraw his nor

such withdrawal. TI

provi S I t ir to 1 t your
first question should be a

Second. 1 am unable to find hin tl 1 law which
would prevent a candidate { I I tion papers, or an
affidavit, as the case might be, and ha name printed on the
primary ballot for two offi if th 1 hat they may
be filled by the same person at t ame tir

Third. This question is fully answered by the copy of an opin
jon which is herewith enclosed, and which has been forwarded to
all county auditors.
Hastily and sincerely

H. W. ByEgs.

PriMary LAw.—A candidate for office may be a delegate to ecounty
and delegats Section

convention or precinet committeeman
118 of the code provides who may enter booth with voter
Des Moines, May 13, 1908.
0. U. ConweLL, EsQ.,
Buxton, Towa.

My DEar Sir: Replying to your recent favor I have to say:

First. There is nothing in the primary law that would make it
either illegal or improper for a candidate for office to be a dele-
gate to the county convention.

Second. Nor is there anything in the law that would prevent
the election of the same person as precinet committeeman and as a
delegate to the convention. :

Third. No one may enter the booth with the voter to assist him
in marking his ballot except as provided in section 1118 of the code.

Very truly yours,
H. W. ByErs.

ParTY AFFILIATION.—A judge or elerk of one party at a primary
election could not consistently vote the ticket of another party

t the same primary.
¥ : Des Moines, May 25, 1908.

Q. C. Peasg, Esq.,

Stuart, Iowa.
My Dear Sik: Replying to your letter of some days ago I have
to say, that I do not see how it will be possible for a democratic
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at the primary election to vote a republican ticket at the
same primary; the fact that he is acting as a democratic election
judge would fix his party affiliation, at least for that primary. The
same rule would apply to the clerk. To hold otherwise would be
to say, that a man might act as a demoecratic election judge and
be a republican voter at one and the same time.

When a voter calls for his ticket he is, by the primary law, given

the right to declare his party affiliation by designating the party
ticket he wishes to have handed to him; the declaration, however,
must be in good faith, that is to say, a party asking for democratie
ticket must in good faith at that time intend to affliate with that
party. A voter would not be acting in good faith if he asks for the
ticket of the party to which he does not bhelong and with which
he has no intention of affiliating further than simply voting the
ticket at that particular primary,
Very truly yours,
H. W. Byggs.

Provary EvnEcrioN—Counting Bavrors.—If a person voting one
party ticket write the name of a candidate on the other party
ticket in, it would count one vote for the party as a candidate
for the office on the ticket of the party voting.

Des Moines, May 25,1908.
C. C. Orvis, Esq.,
Oskaloosa, Towa.

My Dear Sm: Replying to your letter of a day or two ago I
have to say, that should a demoerat write the name of A. B. Cum-
mins upon his ballot for United States senator the vote would not
be counted for the governor as a republican, but would be counted
as one vote for the governor on the democratie ticket, and the same
would be true as to the democratic ballot upon which the name of
John F. Lacey might be written as a candidate for congress. The
vote would count for Lacey as a democrat; the fact that he had
filed no petition or affidavit would make no difference. Names
written upon the respective ballots will be counted notwithstanding
no petition or affidavits have been filed, so that if John F. Lacey
should receive more votes on the republican ballot than the other
two candidates he would be the republican nominee. The same
rule applies to your third proposition, so that answers to your ques-
tions as stated on the sample ballot you enclose me would be:

REPORT OF

cratic candidat
thus received be
lot.

Third. No

demoecrat for represer

ELECcTION BOARDS
any person to ac

he was not a resident

E. K. DAuGHERTY,
Attorney,

Ottumwa, Iowa,

DeAr Sik: I have your favor of May 25 1 which you ask to

be advised as to ‘“whether under the law a township trustee living

1

in one precinet in the township can act as judge of election in

other precinet.’

Seetion 1093 of the supplement to the code pertaing to the for-
mation of election boards and provides, among other things, that:
“In township preeinets, the clerk of the township shall be a

clerk of election of the precinet in wh he resides, and the

trustees of the township shall be judges of election, exeept that,

in townships not divided into eleetion precinets, if all

trustees be of the same political party, those two only whose

terms shall next expire shall be judges of such precinet

membership of such election board shall be made up or com-
pleted by the board of supervisors from the parties »\\'hwh «:;x.\l
the largest and next largest number of votes in said precinct
at the last general election, or that one which is unrepre-

sented,”’ ete.

I am of the opinion that the section above referred to contem-
plates that election boards be made up of residents of the precinet
and that it would be improper for any person not a resident of the

precinct to act on said board.
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This department is not authorized to give official opinions to any
one except the state officers, but out of courtesy to you I am giving
you my personal views.

Yours very truly,
CuarLes W, Lyon,
Assistant Attorney-General.

PriMARY LAw—Ri1cET 170 VOTE.—The primary law makes no pro-
vision for registration. Any qualified voter in a ward may
cast his vote whether registered in the ward or not.

Des Moines, Towa, May 28, 1908.
Mg, E. A. CHESLEY,
Independence, Towa.
Dear Sik: T have your favor of May 27th in which you submit
the following question:

‘I am a qualified elector and reside in the city of Indepen-
dence, Towa. I was duly registered in the first ward of this
city and qualified to vote in that ward until about April 10,
1908, when I removed to the third ward in said eity. No pro-
vision for registration has been made for the primary election
to be held June 2d. I would like to know by return mail
whether T can vote June 2d in the ward of my present address
without being registered in the same?’’

In reply I submit the following: Section 1087-a7 of the 1907
supplement to the code, among other things, provides that:

‘“At the primary election to be held in June in the year
nineteen hundred eight any person shall be entitled to partiei-
pate therein who is a qualified elector in such precinet at the
time of said primary election.”’

The primary law makes no provision whatever for registration,
and it is my opinion that the fact that you are not registered in
the ward in which you now reside would not deprive you of your
right to vote, providing you are otherwise qualified.

Yours very truly,
Cuartes W. Lyon,
Assistant Attorney-General,
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ComMiTTEEMEN ELECTED P ( Cot (
TRAL CoMmM [ t nen
commence fl
vention. The « Ehin 4 b
selected from does not
designate the mannex t 4 sate and dis-

triet conventions

D Moin Tur 9. 1908
E. D. Y. CuLeerrsoN, EsqQ
Fairfield, Towa.
My Dear Sir: Replying to your favor of a day or two ago refer
ring to the primary law, I have tc
First. That the term of office 1e committeemen elected at this

primary will begin immediately up the ad rnment of the eoun-
ty convention, the old committee standing until that tin

- Second. It is not necessary that tl hairman be named from
the members of the county ral committ he may be an out

gider if the committee so d

Third. The primary law does not designate the manner 1n which
delegates to state and district conventions shall be named That
mntir-r is left entirely to the convention after it is organized. The
fairest way, however, and the method that results in the least f'x_-ix--
tion, is 1(; nominate the delegates on the floor of the convention
and let everybody have an opportunity to vote upon each delegate,
but as I t-'ﬂi-d above, this is a matter that is left entirely with the
convention,

Very truly yours,

H. W. ByEgs.

OUNT JONVENTI( ! NOMINATIONS—
Primary LAw—CouNTY CONVENTION MAKING oMI1

Wrrting NAME oN Banvor
candidates for offices where there -
primary If a name was written in for an office on a ticket
which .h:\d no candidate for the office, the man receiving the
one vote would be nominated,

County eonventions ean nominate
was no nomination at the

Des Moines, June 9, 1908.

B. A. Goobspeep, E8q.,

Atlantie, Towa.
My Dear Mg, GOODSPEED : Replying to your letter of yesterday

referring to the primary law I have to say, that I am of the opinion
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that the county convention can nominate candidates for every office
for which no person was nominated at the primary, that is to say,
that if nomination papers were filed by several eandidates and none
of them received 35 per cent of the total votes cast for that office,
then the convention could nominate some one, and it would not be
limited to the persons whose names had appeared on the primary
ballot; and, again, if no nomination ‘):I]N‘I.'\' were filed for an of-
fice, then the convention could also nominate for that office,

As to your second question, I think if a name was written upon
a democratic ballot for an office for which no nomination papers had
been filed, that the person receiving the vote would be the nominee
of the democratic party for that office. The law simply provides
that the candidate shall receive 35 per cent of the votes east for
the particular office. If there was but one vote cast. of course, the
candidate would receive 100 per cent of the votes.

Very truly yours,
H. W. Byggs.

PriMary Law—Person NoMiNaTED BY Two DIFFERENT PART
ELEcTION OF PARTY NOMINATED—VACANCGY 0N OTHER TIOE
A person may be nominated by more than one political
party. The result should be certified as if different parties had
been nominated. The candidate would have to eleet which
party ticket his name would appear on. Such election would
create a vacancy on the other ticket,

Des Moines, June 9, 1908.
Areerr Hansen, Esq,
County Auditor,
Harlan, Towa.

Dear Sik: Replying to your letter of the 5th instant referring
to the primary I have to say:

First: That a candidate for county office may legally be nomi-
nated by more than one political party.

Second. Tn the event one person is nominated by more than one
political party the canvassing board should certify the result ex-
actly the same as if the nominations were for two separate persons.

Third. A ecandidate nominated on two tickets must forthwith,
which would mean, of course, as soon as the returns were filed, file
with the proper officer a written declaration indicating the party
designation under which his name is to be printed on the official bal-
lot for the general eleetion.

vided in

hing no-

n 1293 pro-

1 1st forri

the cost of publishing the 1 fp tion I have to say,

that T doubt very much wl ‘ i 3 n 1293 of
the code referring to the publicat of the official ballot would
apply to the publication of the notice of the primary election, I
am inclined to think that the first half etion authorizing
a charge of $1.00 for one insertion, and fifty cents for each subse
quent insertion for each ten lines of brevier type or its equivalent
would control the charges for publishing the primary notice, pro-
viding, of eourse, the notice was run in columns not less than two
and one-sixth inches in width, The next legislature will undoubted-
ly make some provision covering this question so that the notice
can be published for some reasonable price
Very truly yours,
H. W. ByEggs.

A Parry Nor NoMINATING CANDIDATES AT PRIMARY 0AN ONLY get
its candidates on official ballot by petition and they would
not go on under party name,

Des Moines, Iowa, June 10, 1908.
L. H. ANpreEws, Esq.,
Clearfield, Towa.

My Drar Siz: Replying to yours of June 8th I have to say that
if T understand the situation of the prohibition party in your
eounty as stated in your letter, there is no way that the party can
get it.s candidates on the official ballot now except by petition.
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There is nothing to prevent you from holding a convention if you
wish and at the convention selecting the candidates, but the names
of such cadidates, as I stated above, would have to go on the offi-
cial ballot by petition. They could not, however, go on under the
party name.
Yours very truly,
H. W. Byggs.

PriMARY LAW—F1LING oF ExpENSE ACCOUNTS BY CANDIDATES FOR
LEGISLATURE.—For convenience it seems the expense account
of candidates for the legislature should be filed with the county
auditor and not the secretary of state.

Des Moines, Towa, June 10, 1908.

Hoxn. L. D. Terer,
Knoxville, Towa.
My Dear Sik: I am in receipt of your favor of the 9th inst.,
and note what you say about the filing of expense accounts by can-

didates for the legislature. Replying I have to say that as section
1137-al of the 1907 supplement to the code is drawn there is a
difference of opinion, not only among the candidates for the legis-
lature but also the lawyers, as to the proper construction to be put
upon that part of the section fixing the place of filing the state-
ment of expenditures.

While strictly speaking a member of the legislature is a state of-
ficer, I doubt very much whether he comes within the term ‘‘state
officer’’ as used in this act and as the term is ecommonly understood.
But however that may be the purpose of the statement is to advise
interested citizens and voters as to the facts which are required to
be inclufled in the statement, and it seems to me that the people
of the legislative candidate’s county are the ones directly inter-
ested in the matter, and for their convenience it would seem that
the statement ought to be filed with the county auditor and not
with the secretary of state. And upon the same theory eandidates
voted for by more than one county should file with the scretary
of state. At any rate there was a difference of opinion about the
matter and it came up to me from the secretary of state and I gave
him the opinion you saw in the newspaper.

I may be wrong about it, but no great harm will come to anyone
because of my error. With kind personal regards, I am,

Yours very truly,
H. W. Byegs.

erring

ers of

In re filing exp

rislature
TETI
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to reach a

i lis n id eonsidered

rest for holding that the offiee of representative

in the legislature would come within the ter: ffice as used in

chapter 50, but T found so many other provisions in the primary

law, and in the expense law, as well as numerous provisions in the

eode inconsistent with that view, that I was at least reasonably cer-

tain that the question was not free from doubt, -and for the reason
stated in my prior letter held as 1 did

You will notice that the act reads: ““If for a state office, or

any other office to be voted for by the ecleclors of more than one

23
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ent shall be filed with the secretary of state, ete.”’
ght by the legislature that state senators and other
which were to be voted for at the primary were
state officers, why the use of this clause?

Again, section 3 which requires statements to be filed by the
el of the respective party central committees seems to make
the same classification or distinetion; that is to say, that the state
and district committees must file with the seeretary of state, while
county central committees file with the county auditor.

Section 1087-a10 of the primary law, you will notice, does not in-
clude members of the general assembly in the term ‘‘state office.””
It is there provided, ‘‘and no candidate for nomination for an
elective state office, * * * or member of the general assembly,
shall have his name, ete.””

Again, at the end of the section, you will notice, that the legis-
lature divides the persons who must file nomination papers into
three classes: in the first is included candidates for state office,
United States senator, and electors at large, in the second, repre-
sentative in congress, district electors, senators in the general as-
sembly in districts composed of more than one county; in the third
offices to be filled by the voters of the county, which of course,
would cover members of the legislature.

In section 1087-a20, 1907, supplement to the code, you will find
the same classification.

Then again, if you will turn to chapter 1, title 6, of the 1907
supplement to the code, you will find the same classification. The
governor, lieutenant-governor, secretary of state, auditor of state,
treasurer of state, attorney-general, and superintendent of publie
instruetion being classified under the head of state officers, and sec-
tion 1089 of the code, you will notice, classifies the officers as na-
tional,'state, judicial, district, county, and township, ete., and this
classification seems to run all through the code, so that I think if
you want to be absolutely sure that you are complying with the
so-called expense law, you had better file your statement with both
the auditor and secretary of state, and then this winter have the
act amended as you suggest.

While I am not anxious to invite any further trouble over this
primary and expense law, I should like to hear further from youn
after you have examined these provisions that I have referred to.

it are to be

shall be the

15, 1908

[ have to say, that

that candidates for town-

votes ¢ in order to be

provides that son receiving the high-

es for all offices that are to be filled by the voters

on of a eounty shall be the nominee. See section 1087-
1907 supplement to the eode.

rs very truly,

H. W. Byesrs

Privary Law—Tie Vore ¥or DELEGATES AND COMMITTEEMEN.
The judges of election shall determine all tie votes for dele-

gates and eommitteemen

Des Moines, June 15, 1908.
H. Piockarp, Esq.,
Harlan, Towa,

My Dear Prokarp: Replying to your postal card of yesterday

I have to say, that under section 1087-a24 of the primary act as
contained in the 1907 supplement to the code it was the duty of the
Judges of election to determine all tie votes for delegates and com-
mitteemen, In all cases where the judges failed to do that the pre-
cinet will have to be represented by the delegates who had a major-
ity, and were therefore declared duly elected, that is to say, in the
ease you refer to where six of the seven delegates received a major-
ity, and there was a tie as to the other one, which tie was not settled
by the judges of election, the six delegates will have the right to




Hastily yours,
H. W. BYERS

WiITHDRAWAL OF NAME From Tiok: The withdrawal of a per-

son’s name from a ticket must be by written request, signed

and acknowledged before an officer authorized to take acknowl-

edgments, and filed with the secretary of state or county audi-
tor
Des Moines, June 29, 1908
Hox, Ernest R. MoORE,
Cedar Rapids, Towa
My DEaAR Sik: Your communiecation of the 27th instant addressed
to the

attorney-general relative to the method of withdrawing

name from the ticket who was nominated at the primary has been
referred to me for reply, Mr. Byers being out of the city on account
of the illness of his brother

Seetion 1087-al of the supplement to the code 1907, provides
among other things that:

‘“The provisions of chapters 3 and 4, title 6, and chapter 8,
title 2

such primary elections, except as hereinafter provided.”

of the code shall apply so far as applicable to all

Section 1101 of the code
nomination by written request signed and acknowledged by him

wthori 1 ecandidate to withdraw his

before an officer empowered to take the acknowledgment of deeds,

and filed in the office of the secretary

state fifteen days, or the
proper auditor or elerk eight days, before the day of election.
The place of filing the statement will depend upon whether the

office is a county or state office
Yours very truly,
George CoOSSON,
Assistant Attorney-General.

PriMARY Law—FinuiNGg VACANCIES IN SUBDIVISION OF A COUNTY
A¥TErR THE PrRiMARY ELECTION.—A Vv

sancy on a ticket in a

subdivision of a connty. No provision is made for filling same.

i

REPORT OF ATTORNEY-GENERAL

A party nom

ind not under

J. M

My DEaAr 3 n receipt of your communication of the
91st ultimo advising me that your county is divided into super-
visor districts: that a member of the board of supervisors in one of
the districts was nominated on both the republican and demoecratie

ticket ; that after the primary he immediately filed his election to

have his name printed upon the demoeratic ticket, thereby causing

a vacaney in the republican ticket. You ask how this va
be filled.
The attorney-general has given an opinion that the word ‘‘dis-

ney may

triet’’ as used in section 1087-a24 of the code supplement of 1907,
which seetion provides in part that, ‘‘vacancies occurring after the
holding of any primary election oceasioned by death, withdrawal

y other cause,

or change of residence of any candidate, or from ar
shall be filled by the party eommittee for the county, district, or
state. as the case may be, representing the party in which the va-
cancy nomination oceurs, does not refer to a subdivision smaller
than a county.”’

Under this interpretation of the word ‘‘distriet”’ I know of no
method by which a nomination may be made for a subdivision less
than a eounty in case of vacanecies occurring subsequent to the pri-
mary, exeept by petition pursuant to the provisions of seetion 1100
of the code. If this method, however, is followed section 1087-a29
of the code supplement of 1907 must be complied with, and no

person so nominated by petition shall be permitted to use the name
of any political party authorized or entitled under the primary
law to nominate a ticket by primary vote, or that has nominated a

ons of said law.

ticket by primary vote under the provis
You will, of eourse, understand that this is not an official opinion,
but simply my personal views given out of courtesy to you.
Yours very truly,
Grorge COSSON,
Assistant Attorney-General.
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Mayor oF Ciry or TowN—Vacancy v Orrice oF—How FILLED —
The city or town council have authority to fill a vacaney in the
office of mayor.

Des Moines, July 9, 1908.

Mg. J. F. WIENAND,

Danbury, Towa
Dear Sir: I have your favor of July 8th in which yon state that

‘‘at our last general election we re-elected the same party to the

office of mayor. He did not qualify and after a long illness, he

died about two weeks ¢

). The councilmen at their meeting last
evening appointed a man to fill the office of mayor,”” and youn ask
to be advised as to whether or not the town eouncil has power to
make such appointment.

In reply will say that section 1272 of the 1907 code supplement
among other things provides:

* *® ® in the office of eouncilman or mayor of any

““Vacanecies
city, and all other elective city offices, the council may appoint
any qualified elector to fill such vacaney, who shall qualify in
the same manner as persons regularly elected to fill such office,
and shall hold such office until the qualification of the officer
elected to fill such vacaney, who shall be elected at the next
regular municipal election.”

Under the provisions of the above section, it is clearly apparent
that the eity council had authority to fill the vacaney caused by the
death of the mayor,

Yours very truly,
CrarLes W. Lyon,
Assistant Attorney-General.

CorroraTioNs.—The general corporation laws do not require a
corporation to have a board of directors.

Des Moines, July 23, 1908.
Gray OpTicAL COMPANY,
Cedar Rapids, Iowa.

GentLEMEN: Replying to your favor of the 22d instant, I
have to say, that there is nothing in the laws covering corpora-
tions in this state that makes it necessary to have a board of di-
rectors. I am, of course, speaking now of the general corporation
laws and have no reference to banks nor building and loan asso-
ciations.
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(G ENTLEMEN [ am in r pt of X nmunication of the
J1st instant req ng to | 1 1

Flirst \ whether a hol le liguor dealer selling to the
trade only and not to private parti and not by the drink, may
lawfully conduet his on more than one floor and have
more than one entrance to the building

Second. Is a manufaeturer uch ¢ 1 brewer, limited to the
use of one floor the same as a ret loon in order to comply with
the mulet law?

It is my opinion that your first question must be answered in
the negative, and that a wholesale liqguor dealer must comply with
the pr ions ¢ tion 2448 code supplement, 1907.

In the ease of Cameror Fellows, 109 lowa, 534-538, the su-
preme court said

‘The keeping of a place under the mulet law does not au-

thorize the peddling of beer in all parts of the city. If this
may be done at wholesale, it can be done at retail as no distine-
tions are made by the statute. The accused might lawfully
sell beer at the cold storage plant but not otherwise.”’
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The sales r

Company by soliciting orders from the saloon keepers and filling

ferred to were made by the Fred Miller Brewing

the orders by delivering direct from the cold storage building.

Your second question, however, I think should be answered in
the affirmative. There is a special provision relative to manufae-
turers and brewers. See code sections 2456-2461 inclusive

A manufacturer, however, is not authorized to permit any drink-
ing on the premises, nor is he authorized to sell the same at retail
and he must not sell to dealers to be shipped in quantities of less
than four gallons contained in a single case, vessel or package,
and no vinous liquors shall be sold or shipped in less quantities
than two dozen pints or one dozen quarts in any one case or pack-
age.

Yours very truly,
Grorge CossoN,

Assistant Attorney-General.

SENATORIAL CoNVENTIONS.—When the convention should have
been held. To whom it should certify its nominations.

Des Moines, July 27, 1908.
Mr. Cuas, B. Wour,
Alton, Towa.

Dear Sik: 1 am in receipt of your communieation of the 23d
instant requesting to be advised the last day in which a senatorial
convention may be held. You also ask to whom shall the conven-
tion certify nominations.

The last day in which the senatorial convention could have been
held wherein the senatorial district is eomposed of more than one
county, was the fifth Thursday following the county convention,
being the 23d day of July, 1908. (1087-a26, code supplement,
1907.)

Replying to your second question I have to say, that the sena-
torial convention should certify its nominations to the secretary
of state. (Code, section 1104.)

Yours very truly,
Grorge CossoN,
Assistant Attorney-General.

) July 31, 1908

My D i 1 f yonr f r of the 30th
d t h ermanent officers of the

Repl [} to that wl the q of filling the
JTudge Bishop vacanc vas pending before me 1 received numerous
restiorn th referen t hat sl Id 1 lo n the way of

Adir onventions. Som mtended that the pr net delegates

1@ primary would hold their places or office, which-
ver it may be termed. for two vear r in other words, until the
ary to hold

mother county convention it should be made up of such delegates:

ext primary eleetion, and that if it should be n

contended that the delegates selected by the county con
ventions to the state and distriet conventions could be re-convened
in a state convention, while still other nsisted that new ecaucuses
would have to be held in all of the precinets of the state

It seemed to me that sinee the purpose of the primary law was
to, in so far as possible, name party nominees by direct vote of the
people, that it would be in harmony with that purpose to hold that
delegates selected by direet vote would hold their places until the
next regular primary election, and, of course, if the state eentral
committee follows this suggestion, then the delegates when they
come together would have the right, T think, to organize a conven-
tion either by retaining the former officers or by selecting new ones.
Very sincerely yours,

H. W. ByEgs.

TraNSIENT MERCHANTS OR PEDDLERS,—A person soliciting orders for

future delivery does not come under the term transient mer-
chant or peddler.
Des Moines, August 19, 1908,

Untrep SuprLy Housg,

Liyons, Iowa.

GeNTLEMEN : Replying to your letter of the 18th instant re-

ferring to the power of cities and towns to exact a license fee from
persons taking orders from sample for future delivery, ete., I have
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to say, that section 700 of the 1907 supplement to the code, among
e. li-

other things, gives to cities and towns the power to regul b
1ants and peddlers. Under this see-

cense and tax transient merc

tion our supre

> court has held that persons engaged simply in

taking orders or king delivery of goods on behalf of another is

not a peddler nor a transient merchant
I sug t that you get this case and read it; you will find it re-
ported in the 128 Towa Reports on page 740. This report or book

you will find in any lawyer’s office in your city.

You will understand, of course, that what I am saying to you in
this letter is in no sense an official opinion, as I have no authority
to give such opinions except upon request from some of the state
departments; I am simply giving you my personal views out of
courtesy to you. I think you will get out of the case above re-

ferred to all the information you need with reference to the ques-

tions you submit to me

P,

BoArp oF MEDICAL EXAMINER Power 10 SuproENnA WITNESSES

setion 4669 of

he code would apply to the board of medieal
examiners, and they may subpoena witnesses pursuant to said
section. There is no provision for such witnesses receiving
their pay.
Des Moines, August 20, 1908.
Dr. L. A. THOMAS,
State House
DEar S T am i

it nf o aammuonizndinr o® dle 444

instant requesting to be advised as to whether the provisions of

section 4669 of the code apply to the board of medical examiners;
if so, and witnesses were subpoenaed pursuant to said section,
from what source would such witnesses receive their fees?

It is my opinion that the section in question is comprehensive
enough to include the board of medical examiners. I know of no
provision in the law, however, authorizing the payment of wit-
nesses subpoenaed by the board of medical examiners or designating
the fund from which said payment may be made.

Yours very truly,

H. W. ByErs.
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Primary Law—Townsare Cavcuses—Vaocancies.—There is no
authority for political parties to hold township eaucuses for

the purpose of filling vacancies on ticket

Des Moines, September 2, 1908.
Mr. H. B. Rosen

Charles City, Towa.

DeAR Sik: I am in receipt of your communication of the 31st
ultimo advising that in your county where vacancies now exist on
township tickets by reason of the fact that no nominations were
made at the primary, or that after nominations were made they.
have since been vacated by resignation, or where the nominations
made do not give general satisfaction, and that it is proposed

to hold township caucuses in the manner such caucuses were held

previous to the enactment of the primary law, for the purpose of
making nominations to fill such vacancies. You ask to be advised as
to your duty with reference to placing the names of the caucus
nominees on the general election ballot under the heading of the
political party holding the eaucus instead of an independent head-
ing.

This department is not authorized to give official opinions except
to the various state officers. Your county attorney is by law made
your legal adviser. My opinion, however, is that there is no author-
ity for holding township caucuses by the various political parties
in the manner suggested by you for the purpose of filling vacancies
now existing, and that therefore you have no right to place the
names of such eaucus nominees on the official ballot at the general
election under party headings of such political parties as were
entitled to make nominations at the primaries held in June, 1908,

Yours very truly,
George CossoN,
Assistant Attorney-General.

T10N.—A voter should be

REGISTRATION OF VOTERS ON DAy oF ELE
permitted to register on election day and vote if he comes
within the provision of seetion 1082 of the code providing for

same.
Des Moines, September 12, 1908.
Mg. L. H. NELSON,
615 Water Street,
Webster City, Iowa.
Dear Sik: I am in receipt of your communication of the 10th
instant advising that you are a legal resident of Webster City,
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lowa. but that vour takes you out of the city and state dur-

{ 1 rt ¢ 1 that because of this fact you

W d d o it the last eleetion, for the reason

that vou 1 not there to ister You request to be advised
in the premi

Section 1082 of the code provides that the registers shall be in

8ession ( the day for the holding of

ach election at some place
convenient to but not within one hundred feet of the voting place,
and that they may on that day grant eertificates of registration to
such persons who were necessarily absent from the city during all
the days fixed f

registration of voters for that eleetion,
If you are a I

1 resident of Webster City, Towa, and it is and
has been your intention to keep your residence there you are en-
titled to vote at Webster City at the coming general election even
though you are not in the city on the days provided for registra-

tion, but you should go to the board of registers on said day and
register and receive a certificate pursuant to the provisions of see-
tion 1082 of the code. If you are challenged vou should swear in
your vote, and if you are then denied the right to vote, you should
consult some lawyer there in Webster City as to your rights

Of course this opinion is given upon the assumption that Web-
ster City is your legal residence and that you are not and have
not been claiming a residence elsewhere within the past six months.

The attorney

eneral is not authorized to give official opinions

except to the various state officers but as a courtesy to you I have
submitted my personal views.
Yours very truly,
George CossoN,

Assistant Attorney-General.

ScrooL BoNps—CoNSOLIDATION OF ScHoon Districrs.—Right of
women to vote for same,
Des Moines, September 14, 1908,
C. E. Harmon, Esq.,
Wyman, Towa.

My Desr Str: I have your favor of the 12th instant in which
you submit the question as to whether women are allowed to vote
upon the question of eonsolidation of school districts, also as to
whether they may be allowed to vote upon the question of issuing
bonds to build a school building.

¢ 4
P
por
ot
W. Byg
i
1 908
D. H
of the 11th
ns
/ | part
of it ff ) lit 1 et iditor of
the eanvass of the retu: the primary m provided for
by section 1087-a19, cod e
. Is that part of section 441 which provides that the
board of supervisors shall publish as a part of its official proceedings
the schedule of bills allowed, and the reports of the county
treasurer, including the schedule of the receipts and expenditures,”’

mandatory ; or is it simply di with the board?

As to the first question I de

the matter fur-
ther before expressing an opinion thereon

As to the second question, however, I believe that the language
of the statute is mandatory, and that the board has no diseretion
in the matter. The provision with reference to the publieation of
the reports of the county treasurer was formerly embraced in sec-
tion 304 of the code of '73. Under the original aet the board was
not required to publish said report in more than one newspaper,
The provision with reference to the selection of the official paper
and the publication of the official proceedings was embraced in
section 307 of the code of '73

The twentieth general assembly, however, in chapter 197 repealed
section 304 of the code of ’73 and re-enacted the provisions of see-
tion 307, inserting therein the provisions of section 304. This act
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of the general assembly was subsequent to litig

question,

See Haislett vs. County of Hou ard, 58 Towa,
McBride vs. Hardin County, 58 Towa, 219,

In view of

tended

377
these facts I cannot believe that the legisl
n passing said act to make it merely

directory.,
Again referring to the f

irst question,
your views about the matter and your
act of the board in making the cg
their official proce

dings, I do not now see how we e
conclusion that said proceedings will have to be

to the provisions of section 441 of the code supplement,

Yours very truly,
Georee Cosson,
Assistant Attorney-General,

BaLror Boxes FOrR SENATORIAL PRIMARY

- ALPHABETICAL List oF
VOTERS,

Des Moines, Towa, Sept. 30, 1908.
Mz. Geo. C. CoLEMAN, County Auditor,

Sidney, Iowa.

DEAr Sik: T am in receipt of your communieation of the 19th
instant in which you submit the following questions :

1st. ““Will it be necessary to provide an additional hallot box
for the ballots on senator.’’

2d. ““Will it be necessary to prepare the alphabetic
ers voting at the June primary for the use
at the November primary 1’

With reference to your first question T know of no provision in
the primary law or amendment thereto which make,
upon the judges of election to provide a separate
senatorial primary.

list of vot-
of the judges and clerks

s it mandatory
ballot box for the
I think, however, that if this was done it
would greatly facilitate the counting of the ballots,
The answer to your second question is not entirely
doubt, but it is my opinion that it is the duty of the
to prepare an alphabetical list of the voters voting a
mary for the use of the Jjudges and clerks at the N
Section 1087-a7 of the code su

free from
county anditor
t the June pri-
ovember primary,
pplement, 1907, provides, among

gation had upon this

ature in-

I wish You would give me
reasons therefor. If the
anvass of the returns is a part of
an escape the
published pursuant
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““Copies of the names and party e
with the cl

arranged alphabetically, by surnames

ges of party aff

quent primaries for determining

has been enrolled.”

In the amendment to the primary act, passed by the special

session of the thirty-second general assembly, it is provided, in

division C of section 1 of said amendment, that,

““No person shall receive a primary ballot who participated
in the last preceding primary election of any other political

party as shown by his enrollment

If many challenges were interposed it would be diffieult indeed
to nlwlvl'm»mn- with what party a person was affiliated, unless the
alphabetical list was prepared by the auditor ]x‘um,:;\;'t.lw .Th-]-
provisions of section 1087-a7 of the code \\1]‘;>rl~m‘ at. 'V h:]w k‘dh
section provides that, ‘‘these lists shall be delivered to .r 1 »\m-
ceeding primary election boards in the year 1910 illl*l.lll"’lliiill‘]v\
thereafter,’’ this fact does not militate against the ;nn:l'wr:ﬂlwlj
in taken for the reason that at the time of the enactment of said

vhich eould be

TmAary ae e next succeeding primary election
primary act the nex : . L e
held would be in the year 1910, and for the further reason that this
part of said act is repealed by implication by the amendment to
said primary law. Sotes Vi

George COSSON,

Assistant Attorney-General.

Boagrp oF SuPERVISORS—VoriNg MAoHINES.—Board of supe 1'\1\..”\:
eannot install voting machines in W‘IIV«!!'XH»!'.!INI town or eity
when the council has voted otherwise.

Des Moines, Towa, Oectober 13, 1908.

Mg. Hexry Grarr, County Auditor,

Ds:::q;‘-ll‘:\:"'lll l;::‘l‘rx receipt of your communication of l!n: lﬁ.th
ultimo requesting to be advised as to \\'hotl!wr the lmnr:l]a]t sutp]r“rr
visors of Jackson county have the il'll(]lﬂl'tll\' to rf-nt tlt,}m (.;.].
machines and install the same in the <-1.r)‘ of Maquoketa, tu“m |::.t(v
at the general eleetion, nnt\\'ithsl:mdnm.thn fact 1_hut w,hi,m;x
council of Maquoketa has passed a resolution Hmvt v-mnt; mae .
shall not be used in the city of Maquoketa at said election.
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Seetion 1137-a8 of the code supplement provides:

““That at all state, county, city, town and township elections,

hereafter held i

the state of Iowa ballots or votes may be cast,
registered, recorded and counted by means of voting machines.

as hereinafter provided.’’

And it is further provided in section 1137-a12 of the code sup-
plement that:

““The board of supervisors of any county, the council of any
eity or town, may provide for the experimental use at an elec-
tion in one or more districts, of a machine which it might law-
fully adopt, withont a formal adoption thereof; and its use at
such election shall be as valid for all purposes as if it had been
lawfully adopted.””

It is clear from this provision that city and town councils may
determine whether a voting machine shall be used at the general
election within the corporate limits of such ecities or towns, and
that the jurisdietion of the board of supervisors in any county does
not embrace voting precincts within the corporate limits of any
city or town.

Yours very truly,
George Cosson,
Assistant Attorney-General.

RATLROADS—SIXTEEN Hour LAW—CONSTRUCTION.

Des Moines, October 27, 1908.
A. J. O’HARra, Esq.,
1304 N. Story St.,
Boone, Towa,

My DEAR Sir: Replying to your esteemed favor of the 23d in-
stant, T have to say, that the nature of the railroad business and
the interests involved make it necessary to give a broad
construetion of chapter 103, acts of the thirty-second
sembly, the so-called sixteen hour law—

and liberal
general as-
a construction that will
slature in its passage,

effectuate the purpose of the I¢

It was not the intention of the legislature in the passage of the
law to reduce the e

rning capacity of railroad employes, nor to
deprive them of any reasonable and proper opportunity to increase
their income by putting in all of the time that their physical eon-

dition and the safety of the general public would justify; nor on
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the other hand was it the intention of the legislature to make it
unnecessarily ineonvenient and expensive for the railroad company
to operate its trains; in fact, its intention was to conserve the
interests of all concerned in the business of railroading, and in
the particular case you mention. if I fully understand it, the en-
gmeer should register ‘‘twelve hours on duty.”’

This would be in harmony with the rule laid down by the In-
terstate Commerce Commission in the pamphlet you forwarded me,
and with which ruling I fully agree.

As I stated, however, in the beginning of this letter, the aect in
question in every case where the interest of the employe is in-
volved should have a liberal construection. keeping in mind always
the safety of the traveling public, and if the superintendents,
train masters, train dispatchers, yard masters, and other officials
of the r

ilroads, whose duty it is to manage and operate trains,
will exercise their good judgment in each particular case, remem-
bering always that two things are involved in their decision—the
safety of the traveling public, and the health, convenience and
comfort of the men doing the work—there will be little trouble.
You will understand, of course, that this is not an official opin-
ion, but simply my personal views given out of courtesy to you and
the employes of the road.
Yours very truly,
H. W. Bygss.

Mayor or City or TowN—POWER T0 MAKE ARREST- ~-WiEN.

Des Moines, November 20, 1908.
Rev. Epwarp R. Keuvy,
Emerson, Towa

My DEAr Sir: Replying to your favor of the 18th instant I have
to say, that the mayor is without power to make arrests except in
cases where the breach of the law is committed in his presence. In
all other cases he may proceed only on sworn complaint. If the
breach of the peace or violation of the law takes place in the pres-
ence of the mayor, he has the power, and it is his duty, to either
cause the arrest of the guilty parties or arrest them himself. In
case the arrest is made by the mayor himself it is his duty to pro-
ceed to try the offenders in exactly the same way as he would pro-
eeed if the complaint had been filed before him.

Yours very truly,

H. W. Byegs.
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GeENErRAL EvLecTioN PrOCLAMATION—PUBLICATION 0F—CoST OF PUB-
LICATION
Des Moines, November 23, 1908
Trae TiMes REPUBLICAN,
Marshalltown, Towa.

GeENTLEMEN : L am in receipt of your communication of the 11th
instant advising that ‘‘there is doubt among supervisors and news-
paper publishers as to the amount that may be charged for publica-
tion of the general election proclamation issued by the governor to
the sheriffs, and by them published in one paper in each county.’’

You request an opinion covering this question. Neither the proe-
lamation by the governor, authorized by section 1061 of the code,
nor the publication by the sheriff of a eopy of such proclamation in
some newspaper in the county, pursuant to the provisions of section
1062 of the code, eonstitutes any part of the official proceedings of
the board of supervisors, and hence the compensation to be paid for
the publishing of said notice is not governed by the provisions of
section 441, code supplement 1907.

McBride vs, Hardin County, 58 Towa, 219;
Haislett vs. County of Howard, 58 Towa, 377

37T
The compensation for such publication is theref

ore governed by
section 1293, code supplement 1907. The rate for such services is
not definitely fixed, but the county is prohibited from paying more
than one dollar for one insertion for each ten lines of brevier type,
or its equivalent, in a column not less than two and one-sixth inches

in width.
Yours very truly,
Grorge CosS0N,

Assistant Attorney-General.

Duries oF Jupaes or Ereorion.—All should not leave room at once.
Should announee when polls will close.

Des Moines, November 30, 1908.
W. R. Orcuarp, Esq.,
Glidden, Towa.
My Dear OrcHARD: Replying to your letter of yesterday by an-
swering your questions in the order stated by you I have to say:
First. Tt would be a gross breach of duty for all of the judges to
be absent from the room where the ballot box is kept at the same
time.

N¢ I
that
the | 1 3
tior
7
Y ho
1dges
I { bhallot
! 1, and 1t uld be im
! hallengers were
it
er to repeat
t the . 595
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I 1t 1
H. W. ByEi
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Des Moines, Towa, December 10 1908

Mg. Cuag. TErMrussc,
Dubuque, Towa

Deag Sir: T have your favor of the 5th instant in which you sub-
mit the following questions:

1 For how long is a mulet petition good secured and accepted by
eity or county boards this fall? ?

2. What time in 1911 do the said petitions expire

3. Should a church society buy a lot, build, and hold services
within 300 feet of a saloon, which has, prior to this complied with
the law, would it drive the saloon out of husir

4. Should religious meetings be held in a town hall (used for all
sorts of purposes) affect the rights of a saloon located within 300
feet?

In reply to your first question will say that the petition of con-
sent would expire five years from the date it was granted.

In reply to your second question will say that all petitions of gen-
eral consent in force and effect previous to the first day of July,
1906, unless sooner revoked, will expire at midnight on the 30th
day of June, 1911,
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The answers to the first two questions are based on section 2450 of
the 1907 supplement to the eode

Und the conditions stated in your third question there is no
doubt under the provisions of paragraph two of section 2448 of
the supplement to the eode but that the saloon would have to go out

iness

In answer to your fourth question will say that under the condi-
tions stated, it is my opinion that the temporary or oeccasional hold-
ing of religious services in a city hall would not operate to make the
condueting of a saloon within 300 feet, for that reason, illegal.
Yours very truly,
Crarues W. Lvon,

istant Attorney-General.

DruGaisT—WHEN ITINERANT VENDOR OF DRrRUGS
Des Moines, December 19, 1908,
Mg. Josern 8. Goss,
President State Pharmacy Commission,
Atlantie, Towa.
Dear Sir: I have your favor of recent date in which you sub-
mit the following:

““A druggist prepares a medicine chest containing eleven
different remedies, this chest containing the remedies he wishes
to place in the homes of his friends and customers with this
understanding :

‘“It is especially understood that these goods are not to be
paid for unless used, and are the property of the druggist
whose name appears on the chest. It is also expressly agreed
you are privileged to use one-fourth of the liquid and
bulk goods and ten of any of the tablets and if dissatisfied
with the results same not to be paid for. About twice a year
we will have a man check up each chest and anything you have
used that has given satisfaction is to be paid for and another
package to be left in its place.”

You wish to be advised as to whether under such conditions the
druggist would be deemed an itinerant vendor of drugs and re-
quired to pay the license fee provided for in section 2594 of the
code; and if so, when such license fee should be paid.
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