VOLUME V. - BIENNIAL REPORT

Report of Superintendent of Public Instruction.
Report of Mine Inspectors.

Report of Pharmacy Commissioners.

Report Veterinary Surgeon.

Rules of Thirty-First General Assembly.

Report of Board of Dental Examiners.

Report of Oil Inspections.

Report of Library Commission.

e L \DJUTANT GENERAL

VOLUME VI.

OF THE

Insurance Reports for 1905. g:“:::h 1'2;:. v . el . 5 o

VOLUME VII.

_—

Insurance Reports for 1906, { yolume L Fire. R 1




STATE OF IOWA, |
ApJUTANT GENERAL'S OFFICE,
Des Mornyes, Nov. 30, 1905. _
To The -IC’:;;W' Albert B. Gtmmi;u, Governor and Commander-
in

Sik: I have the honor to submit herewith my report as Adjutant

General and Acting Quartermaster General, for the biennial period
eaéin November 30, 1905. =

,mmdg'ﬂg!gn.kmnmso, 1903, to




4 ' ADJUTANT-GENERAL'S REPORT.

MUSTERED OUT SINCE LAST REPORT.

FIFTY-THIRD INFANTRY.

Regimental Band, Marshalltown, October 31, 1904.
Company “D,” Charles City, November 30, 1904.
Company “H,” New Hampton, April 14, 1905.

FIFTY-FOURTH INFANTRY.

Company “A,” Albia, April 15, 1905.

FIFTY-FIFTH INFANTRY.

Company “C,” Glenwood, April 30, 1904.
Company “H,” Chariton, July 10, 1905.
Company “I,” Osceola, May 23, 1905.

FIFTY-SIXTH INFANTRY.

Company “D,” Hamptpn, April 30, 1904.
MUSTERED IN SINCE LAST REPORT.

FIFTY-THIRD INFANTRY.

Regimental band, W:
2 gi “ljll,\' e aulkon, June 9, 1905,

Company “H,” Clinton,

, April 25, 1905.
April 7, 190:;.

FIFTY-FOURTH INFANTRY. AL

Company “A,” Fort Madison, May s, 190s.

FIFTY-FIFTH INFANTRY.
(Eompany “C,” Ames, June 28, 1904.

Company “H,” Atlantic, July 17, 1
s ) 1905.
Company “I."' Creston, May 25, 1905.5

FIFTY-SIXTH INFANTRY.

Company “D,” Rock Rapids, June 2, 1904.
ENCAMPMENTS.

The encampments of the

were held as provisional brigad

Towa National Guard for the year 1
e camps, under the commandy;f Bnggo:
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dier-General Melvin H. Byers, Adjutant General, on the State camp
ground, Des Moines, lowa, on dates as follows:

Fifty-sixth Infantry, Colonel William B. Humphrey, commanding,
and the Fifty-fourth Infantry, Colonel Frank W. Bishop, command-
ing, from July 14 to 21st, 1904, inclusive.

Fifty-fifth Infantry, Colonel James Rush Lincoln, commanding,
and the Fifty-third Infantry, Colonel William G. Dows, command-
ing, from August 26 to September 2, 1904, inclusive,

The encampments for 1005 were regimental encampments, held
on the State camp ground, Des Moines, on dates as follows:

Fifty-sixth Infantry, Colonel William B. Humphrey, commanding,
from July 6 to 13, 1905, inclusive.

Fifty-third Infantry, Lieutenant Colonel Hubert A. Allen, com-
manding from July 15 to 22, 1905, inclusive.

Fifty-fourth Infantry, Colonel Frank W. Bishop, commanding,
from July 24 to 31, 1905, inclusive.

Fifty-fifth Infantry, Colonel James Rush Lincoln, commanding,
from August 2 to 9, 1905, inclusive.

The reports of regimental commanders with their recommendations
on the above camps, are published in this report, and merit the careful
consideration of the Guard. *

First Signal Company encamped for the year 1904, from August
26th to September 2d, inclusive, with the Fifty-third and Fifty-fifth
Regiments. For the year 1905, with the Fifty-fifth Regiment, from
August 2d to gth, inclusive.

INSPECTIONS.

There has been an annual inspection of the Guard by the Inspector
General’s Department.  Also by Major J. A. Olmsted of the United
States army, retired, on duty with the Guard, as provided by General
Orders No. 71, War Department, series of 1903.

The report of Colonel John R. Prime, Inspector General, is full of

_valuable information and good suggestions, which merit careful con-
 sideration. I recommend that the rating of organizations hereafter
_be as follows: For those obtaining a marking of 9o per cent or better,

to be classed as excellent; those of 75 per cent or better as good ; those
of 60 per cent or better as fair and those falling below 60 per cent,
unsatisfactory and subject to muster out for inefficiency. The reports
of rs to show classification only.
. It is further recommended that the time for holding the annuar
inspection of the Guard at the home stations, be changed to the fall
months, as the troops will be found in better condition for inspection
then than at any other time of the year, and it would greatly lessen
the work of company commanders if the inspections were made at
that time, when the maximum strength, efficiency in drill and discipli
of their companies are at their zenith for the year.

Following the encampments for a month or two, there is a general
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lack of interest and a falling off in attendance at drill which is a
natural reaction that follows the more active camp service and it is
believed if the inspections were made at this time they would stimulate
interest and bridge over the time that is now more or less a loss to
the service. Holding inspections at the time of year as heretofore, Jan-
uary, February and March has greatly interfered with the work of
company commanders in preparing their companies for the annual en-
campments and for practice on the rifle range. It is now proposed to
have a regular course of indoor rifle practice for each company, to begin
January 1st and continue up to the time for opening of regular prac-
tice season on the range, May 1st. Many of our companies have special
prize drills between individual soldiers, squads and platoons which in-
terest their men and have proven to be of very great benefit to the
service, and the best time to conduct these drills is in the winter
months. All recruiting is discouraged on the part of company com-
manders until after inspections and as_to this they can scarcely be
blan}ed, as every recruit reduces their percentage, therefore the sooner
the inspections are held and the recruiting begins, the better it will be
for the service in general. There should be as few enlistments as
possi!:le after the early part of the year and previous to encampments,
and xf this can be encouraged and brought about by earlier inspections,
we w:xl_l have accomplished a world of good for the Guard. The weather
conditions are more favorable to fall inspections, both in the attendance
and convenience in travel for inspecting officers. In the spring months
prior to the annual encampments would be a good time to hold these
inspections, but it is proposed to use this time for inspections conducted
by regimental commanders.

I further recommend that these inspections be made by the United
Statys Army Officers on duty with the Iowa National Guard, or by
special detail of an officer from the United States Army, on the active
llst,' assisted by the Majors of the battalions. This would result in a
saving of over $1,000.00 to the Guard fund annually, as the United
States Army Officers would be compensated for their services by the
general government,

That the markings and grading at these inspections be made by
the Army Officer and not given out in advance of their publication in
o.rders from the Adjutant General. That there be an annual inspec-
tion of the companies at their home stations by the regimental com-
manders or by a field officer or officers detailed by them, and it is
suggested that these inspections be made just prior to the annual en-
campments, as the good of the service requires that regimental com-
mander's should. h‘nve a personal knowledge of the condition of their
companies at this time, to assure more efficient work at the camps.

SURGEON GENERAL'S REPORT.

Colonel Wilton McCarthy, Surgeon General, d ch i
for the advance steps taken by his department. The faithful ::.5
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efficient work accomplished by this department can only be fully ap-
preciated when applied to the troops in active service.

RECOMMENDATIONS.
RIFLE RANGES AND INDOOR RIFLE PRACTICE.

To further promote and encourage rifle practice, it is. rc_mmmcnded
that companies be allowed out of the annual appropriation for the
Guard, one hundred dollars per year, for the constructmn.rental and
maintenance of company rifle ranges, and for the construction of regi-
mental rifle ranges, five hundred dollars per regiment, and for rent
and maintenance of same, two hundred dollars per year. :

For indoor rifle practice it is recommended that the State furnish
each company with at least one Pope rifle barrel, .22 caliber. p

These barrels are the latest invention for indoor rifle practice and
the states which have adopted them, recommend them very highly.

This barrel has the same sights and can be adjusted to the stock of
the .30 caliber magazine rifle, giving the soldier practically the same
rifle for use in both his indoor and outdoor rifle practice.

They have the further advantage of reducing the expense for
ammunition to the minimum, a saving that would more than pay
for the cost of the barrels in one year.

ARMORY RENT.

The present maximum allowance for armory rent for companies
and bands, three hundred dollars per year, is ample for bands, _but
not enough for companies. The large amount of floor space required
for drill, and rooms for care of military property, necessitate larger
armorics than can be secured for the small rental of twenty-five dollars
per month. ‘This armory question is one of vital importance to the
Guard, and should be met by a liberal appropriation from the State.
1 therefore most earnestly recommend that there be allowed each com-
pany annually for armory rent, lights, water, fuel and janitor services,
the sum of six hundred dollars.

COMPETITION IN RIFLE PRACTICE.

Special attention is called to the reports of Lieutenant—Cologu‘l
Thomas F. Cooke, Acting General Inspector of Small Arms Practice,
in relation to the Iowa Rifle Team in the National Competition at Sea
Girt, New Jersey, and Fort Riley,

The National Coctnox;ctition in rifle practicg was inaugura‘:edAmthru
years ago by Act of gress to encourage rifle practice in the ¥y
Navy ::d yNational Guard of the various states, The first Annual
Competition was held at Sea Girt, N. J., in 1903. The second at
Fort Riley, Kansas, in 1904, and the third at Sea Girt, N. J., in 1905.
At the first competition nine Army, Navy and National Guard

T a4 T - i R |
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teams competed. The second year eighteen teams competed, and the
third year thirty-seven teams competed, the account of which is given
in Colonel Cooke's report.

The concensus of opinion is that these competitions have greaty
aided and stimulated rifle practice throughout the country.

The lowa National Guard should be put on an equal footing with
other states by ample appropriation to cover expenses preparing for,
and taking part in these competitions.

Further attention is directed to the report of Colonel W. H. Evans,
General Inspector of Small Arms Practice for the year 1905, and the
report of Colonel W. E. H. Morse, late Genera! Inspector of Small
Arms Practice for the year 1904.

That there may be more harmony, unity of action, and greater
development in rifle firing, it is recommended that there be an annual
competition by regiments, between company teams of five men from
each company on regimental rifle ranges under the direction of regi-
mental commanders or such officers as they may detail, assisted by the
officer of the small arms practice department assigned to their com-
mand. This would open the way for regimental commanders to include
instruction as well as competition at these meetings, which has been the
expressed desire of some of our regimental commanders. All trophies
could be competed for as now, except those peted for by regimental
teams. At the close of the regimental meeting or competition, regi-
mental teams of twelve men and three alternates to be selected to
represent the regiment in State competition between the regimental
teams ?f the entire guard, and from those competing at the State
competition to be selected the State rifle team of twelve men and
three alternates to represent the State in National Competition for that
year. All competitions to be closed in time for the State team to have
practice together before the National Competition begins, that- they
may perfect themselves in team work before participating in the
National Competition.

REGIMENTAL AND COMPANY CLERK HIRE.

The paper work as now required of the regimental and company

commanders, under the increasing demands of the service, has become
so burdensome that the State has lost the service, by resignation, of
many of.her best officers, and for the State to longer require this
service wnthoqt some compensation, would be a great injustice to these
officers. It is therefore recommended that regimental and company
mxzx:rer: be allowed umu_,mt{l for f}:’_lerk hire, postage, stationery
ecessary expenses in their offices,
it ol g sempie-annually. the sum of one hundred

STAFF.—COMMANDER-IN-CHIEF.

That the staff of the Commander-in-Chief be 3 tronind
dBcere ob e’ Tows Moot Dhinss | ckine. sectsdty i the
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The Adjutant General to be appointed by the Governor.

The Assistant Adjutant General on the recommendation of the
Adjutant General, appointed by the Governor.

The remainder of the staff to be filled by detail from officers of
the Guard by the Commander-in-Chief. Detailed officers so serving
to retain former rank and assignment.

ELECTIONS, Y
That field officers be elected by vote of the line officers of their

regiments.
BOARDS.

That military examining boards, for examining officers for com-
mission, be appointed for a period of not less than one year.

RE-ENLISTMENTS.

That the time for re-enlistment to make service continuous, be ex-
tended to ninety (90) days.

PRACTICE MARCHES. :

That in place of the annual encampments for the year 1906, there
be practice marches, combined with such maneuvers as the terrain of
the country marched over would permit.

The regiments to be mobilized at a central point in their respective
territories and from there the march to begin, and end at a point
having ample railroad facilities for the, return of the troops to their
home stations. Troops to be reviewed by the Commander-in-Chief
on the last day completing tour of duty.

Section 18, Militia Act of January 21, 1903, reads as follows:

“That each State or Territory furnished with material of war under
the provisions of this or former acts of Congress shall during the year
next preceding each annual allotment of funds, in accordance with
section 1661 of the Revised Statutes as amended, have required every
company, troop, and battery in its organized militia not excused by
the Governor of such State or Territory to participate in practice
marches or go into camp of instruction at least five consecutive days.”
NN TR IR TR R P S S VAR e e

SERVICE BADGES.

That service badges be awarded for long and faithful scrvice, and

Lt continuous service in the Towa National Guard. It is

0 encourage
recommended that the State furnish, at the cost of the State, service
badgutdbegivmt?&iﬁgeumige‘?lwmmwhummh
the military service of tate for five or more years. S
ell?nor ﬁvri years' service, a “silver badge,” and for cach five years’
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service thereafter, including twenty years, a “silver bar” to be at-
tached to the five-year badge, and for twenty-five years or longer service
a “gold badge.” The design and selection of badges to be made by a
committee of officers, appointed by the Governor.

SCHOOLS OF INSTRUCTION.

That a school of instruction for officers be held annually at such
time and place as will be most convenient for all concerned. That
officers be required to attend, the State paying transportation, sub-
sistence and quarters, but no per diem.

PAY FOR OFFICERS UNIFORM.

The Military Code of Iowa provides that all commissioned officers
of the Guard “Shall provide themselves with the uniform prescribed
within ninety days from date of commission.” It costs our officers
to uniform under this provision of the law, from one hundred to one
hundred and fifty dollars each, according to rank. This expense has
caused many of our most capable young guardsmen to refuse commis-
sion. The door to promotion in the Guard should be open alike to all.
There should be no discriminations in the law, orders or regulations
that would act as a bar to any competent member of the Towa National
Guard from holding or accepting commission. The State should at
least provide for a part of the expense of uniforming Guard officers.
I therefore most earnestly recommend that all officers of the Towa Na-
tional Guard be allowed annually the sum of fifteen dollars for uniforms
furnished by them as required by regulations. Said payments to be
made the officer at the end of each full year’s service under com-
mission.

LOSSES, CAUSES AND REMEDY.

) ‘Attemion is called to the publication in this report of a table
giving the l?sses by resignation and discharge, which gives a percentage
of loss that is alarming and discouraging to those interested in the future
we]farF of the Guard. It is believed that in the adoption of the
fortgo.mg recommendation there will be found a remedy, providing
thcrg is greater care exercised on the part of company commanders in
maqug enlistments. Every recruit before enlistment, should have
explained to him all that is required of him under his enlistment,
and unless t}.lc applicant can satisfy the recruiting officer of his ability
tu carry out in good faith all the conditions of his enlistment, he should
tllen. be rejected. 'When enlisted he should be held for the full term
of his service, unless sooner discharged for good and sufficient reasons.

There h.:a.s been too much laxity in the discharge of men. Failure
to attend drill or a neglect of other military duties should be met with
such _dlsm'plmc as would ordinarily correct such unsoldierly conduct,
and if still persisted in, the soldier should then be dishonorably dis-’
charged from the service and said discharge should be a bar against
his future enlistment in the Guard or holding commission in the

miilitary service of the State, or in the militia i
with Towa troops. = voluntee_r i
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The names of all dishonorable discharged soldiers should be pub-
lished in General Orders and promulgated to the Guard, and there
should be a record kept in the Adjutant General's office of all sucn
discharged soldiers.

1
ESTIMATE OF ANNUAL APPROPRIATION REQUIRED FOR THE
SUPPORT OF THE IOWA NATIONAL GUARD FOR
THE FISCAL YEAR 1907.

ATmOory drill DAY scccscocasasocsassssssreansnsasasnssassssss $20,000.00

Armory rent, light, fuel and janitor service ....... . 80,600.00
Clerk hire for regimental and company commanders 5,300.00
Postage, staffl departments .......cocovveeeicanrones 200.00
Examining boards and expenses of candidates...........e.uue 1,100.00
Inspection by U. 8. Army Officer, Regt. Commanders and Bat-

talion COMMANAErS :ucscssnsscsss sassasnsanssnsassnns 1,200.00
Inspection of company rifle ranges by Inspectors S. A. P. . 375.00
Physical examinations ......ccucscuviveciesscscensecen o 750.00
Clerk hire Adjt. Genl's. Office. .. 2,800.00
Miscellaneous expenses Adjt. Genl’s, Office... 500.00
Telegraphing, telephone Arsenal and toll calls. “ 150.00
Express and freight Q. M, Department .... 2,000.00
Cleaning and repairing clothing and tentag 500.00
Miscellaneous for administration of Guard.. 500.00
Extra help required in Q. M. Department... 100.00
Pay of troops, Annual Encampment .. 36,800.00
Subsistence Annual s 3,600.
Transportation Annual Encampment . . 8,000.00
Fuel for Annual Encampment ..... % 225.00
lce for Annual Encampment 4 225.00
Medical supplies for Annual Encampment . + 60.00
Horse hire, feed and Care...........ceeeeieeierecciiesens waion 300.00

and entertai C der-in-Chief and St

at Annual Reviews.. ......... SR e s we valestiue Be b 400.00
Street car transportation, Annual Encampment. . 200.00
Interurban freight, Annual Encampment 200.00

Officers’ School, pay, t
Rent and maintenance rifle range
Company indoor rifle practice ...

Transportation regimental ranges . 400.00
Pay troops at regimental ranges . " . 2,240.00
Subsistence regimental ranges .......... ) 300.00
Miscellaneous expenses rifle range camps........... 500.00
Yy tation of Reg 1 teams to State Range 200.00
Subsistence teams at State Range.. .......... veve . 160.00
Pay of teams and headquarter details State Range . 730.00
State team pay preliminary practice........... 350.00
Subsistence, State team preliminary practice....... A 50.00
Transportation, State team to National competition. 756.00
Pay of team at National competition..,.....oveuuans 910.00
Subsistence team at National competition. . e 382.00
Ammunition and supplies for target practice. 10,000.00
Uniforms, arms and equipment .. e . 20,000.00
Books, text, for use of Guard.. 500.00
Service badges and bars .... 200.00
Officers uniform AllOWANEE .....cccevevevsraninnenn 3,240,00

POt st evrsen ivmnesinsansnasivn s §168,408.00
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Appropriation to meet the above expenses are as follows:
Balance to the credit of the State with the United States under

Section 1661, R. S...... $ 16,730.55

Credit under Act of March 2, 1903, ......cvveenenrven 14,165.57

To credit of Disbursing Officer lo National Guard 9,018.48
State apportionment from the General Government for the
fiscal year 1907, based on the apportionment for the

fiscal year 1906 ......ccieivarissrsoesnannnacasinasiioin 25,932.01

Total U. S.ccvcvrrencinesssscccatnsananasnce $ 65,846.61

Annual State appropriation . 70,000.00

Total U. S. and State.........ooieenenacannn $135,846.61
Annual estimate expenses as above... ..$168,403.00
Appropriation to meet SamMe.........ccieveriecneas 135,846.61
Leaves unprovided deficit of..........c.coiioiiinns $ 32,656.39

INCREASED APPROPRIATIONS. l
The recent legislation by Congress in the passage of what is known
as the “Dick Bill” to promote the efficiency of the militia and for
Ot.llf‘l: purposes. has made it incumbent on the States to change their
militia laws- to conform - to-the requirements of this act.
3 That Towa may be fairly compared with other States in the admin-
istration and' support of her Guard, I most earnestly recommend legis-
lation along the lines above suggested as necessary to meet present and
future conditions and that the State appropriation for the Guard be
increased to one hundred thousand dollars per annum, as it has been
shown by the above estimates’ that the present annual appropriation of
seventy thousand dollars is not sufficient to meet the requirements of
the service.

_ For the t|1.e purpose of comparison and to show what other States are
doing for Ehelr Guards, I have carefully tabulated from data furnished
me by Adjutant Generals, the following table, glving the strength of
guard and State appropriations apportioned to the individual members.

State Strength Appropriation man
%ﬂornin ....................... 3,603 m;zsg,zaz.oo Po;’IO.OO
Wlscmnl‘“em .6,608 875,000.00 55.28
o onsin .2,903 140,000.00 48.00

nnesota ....... .1,837 80,000.00 43.54

‘Washington State .

Pennsylvania .. e 4800 BU.EL) S st I

9,553 405,000.00 (2) 42.40

131,000.00 40.00

54,300.00 40.00

244,000, 00 39.68

276,000.00 39.00

186,960.00 © 38.60

13,000.00 37.00

40,000.00 36.00

45,000.00 33.86

75,000.00 32.48

467,400.00 (3) 32.38

i 43,200,00 30.78
.2,007 60,000.00 (4) 29.89
ve0r 43,800 70,000. 00 25.00
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(1). The State of Washington in addition makes special appropria-

tion for Armories of $68,650.00.
(2). Pennsylvania makes additional appropriation for uniforming

her officers, $40.00 for mounted officers and $30.00 for unmounted officers

each, per year.
(3). New York, armory rent not included.
(4). Maryland will ask her next Legislature for an appropriation of

$100,000.00.

By comparing Iowa's present appropriation of $70,000.00 with
the appropriations of the other States, it will be found that Iowa is
at the foot of the list.

If Iowa should increase her appropriation to $100,000.00, the
amount asked for by the Guard, she would then only equal Illinois and
fall below Indiana, Michigan, Minnesota and ‘Wisconsin, States which
Towa aims to keep abreast of in public matters.

From this showing it is evident that the Iowa National Guard
is not unreasonable in her request for an increased appropriation.

PROPOSED MILITIA LEGISLATION BY CONGRESS.

The proposed bill for increasing the efficiency of the militia to be
introduced in Congress, approved by the Inter-State National Guard
Association in convention at St. Paul, June, 1905.

Amending section 1661 of the Revised S i g the 1
appropriation for the militia to two million dollars to be apportioned
among the several States according to the number of Senators and
Representatives in Congress and to the Territories and District of Co-
lumbia under such regulations as the President may prescribe. Providing
that no State shall be entitled to the benefits of the appropriation unless
the number of its regularly enlisted, organized and uniformed active
militia shall be at least one hundred men for each Senator and Repre-
gcntadve to which such State is entitled in the Congress of the Unitec

tates.
The bill enlarges the uses for which said appropriation is available
for the support of the militia. Also provides for Board of Survey to
relieve the States of responsibility for lost or destroyed property and
for unserviceable or unsuitable property. That this bill should receive
the favorable consideration of Congress and become a law, is of vital
importance to the Iowa National Guard.

The “Army War College’ has under consideration, the feasibility
of a plan looking to the organization of a “Militia Reserve” having
for its object to promote rapid recruitment to the required war strength

from ex bers of the org d militia,
I believe a Militia Reserve organized along the right lines liberally
supported by the general Gov would be b ial to the Towa

National Guard and I have so recommended to the War Department.
STATE CAMP GROUNDS.

The State now owns a quarter section of land adjoining the Fort
Des Moines Military Reservation, five and a quarter miles south of
the city of Des Moines, where the annual encampment for the years
1904 and 1905 were held. The improvement of these grounds for

Py Y e i Bl maneni o
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military uses has so far been temporary, as funds available for that
purpose were limited. The grounds have becn‘secded with view to
having the entire tract in grass. A onestory frame building 30x48
feet has been constructed, for storage of quartermaster and commissary
stores for use of troops in camp, and for the housing of the tents
and other camp equipage, when not in use for camp purposes, which
was necessary to save expense of moving this property to and from
the Arsenal in the city. A temporary building with shower baths and
a few other smaller buildings have been constructed. These grounds
were purchased by the State for the use of the Iowa National Guard
as a place for holding their annual encampments and other military
purposes—a generous act on the part of the State in response to an
earnest appeal on the part of the Guard.

Attention is called to the reports of the regimental commanders
and Inspector General on the Encampments for the year 190s, in
which they raise certain objections to the further use of the present
State Camp Grounds.

I am decidedly in favor of State Camp Grounds, and believe it
would be a serious mistake should the Guard return to the old system
of holding their encampments in regimental districts, as has been
suggested. This question is of such vital importance to the Guard, thae
it glemands careful and thoughtful consideration before any dc,ﬁm(e
action is taken, or additional expenses are incurred in the way of
permanent improvements on the present State Camp Grounds.

_ I therefore recommend that this matter be referred to a joint com-
mittee composed as follows:

fourF?;:); tod;:e e b fo’ihan;] Ppoin d by our next Legjslature, and

i :0 n::l;risno the Towa National Guarfi, ap;"om'ted by the

" mittee empowered to make such investigation as will

enable the!-n to arrive at a just and fair conclusion of this matter, and

:z_r;:‘t. their findings with recommendations to the Legislature for their

I am not in favor of holding the encampments for 1 :
g:;a"te Ca}x‘np Grounds in their present condition, as theirggge ov‘;mt:]l];

age the new growth of grass and prevent the forming of a perfect
sod. Also for the reason that their use without additional i
ments would complicate matters. For these reasons toge:};r K::Ft;‘wa:
earnest desire on the part of quite a number of the, Guard offi I
have recommended that practice h i o el -
s Pt i o the : marches combined with maneuvers
-~ § annual encampments for the year 1906, A prac-
b 'z“;“:l . “;:r“:g l:; a change, that would be popular with the Guard,
o:her lines that wou?dspb?::ql?i‘;:??z ziti?/ccv:;}\)r]i:eg ;huet S;:ard ballma%
tie annual encampments. The National : e i
different pment ional Guard as a whole is no
g l:ﬁ‘:‘;f;’h:r:g:;'d“ﬂ m‘;nl!ﬂ-ny in this, that they require diversity
no one realizes this fac% 202: :}Yxa::o :ecp p the required il S
believe will heartily approve of the Ch:;;:mpany i
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WAR RECORDS.

The. Adjutant General’s Department, being the natural custodian
of all official records, reports and files pertaining to the services of
Iowa Volunteers in the Civil War and Spanish-American War, as
well as those of the State Militia during the years of the Civil War,
is constantly in receipt of requests from ex-soldiers, their widows or
sons and daughters for certificates of military service or data in con-
nection with such service, to enable them to prosecute claims for pen-
sion, homestead and additional homestead, or to procure admission to
Soldiers’ Homes or Grand Army Posts.

The State has wisely provided a Record Clerk in this Department,
which position is now held by Thos. L. Stephens, a veteran of the
Civil War, who has performed his duties to the entire satisfaction of
this department, and who has charge of all these old, sacred records
and archives, and to whom is turned over these inquiries and requests
of the veterans and their friends, together with all requests coming
from societies, associations, officials and individuals for data of an his-
toric character in connection with the services of Iowa Volunteers and
militia men.

It is the policy of this office to give careful attention to every

such inquiry, to make painstaking search through records and files for

the information requested, and to furnish such information to those
requesting it as completely and promptly as possible.

Forty years have past since the close of the Civil War, in which
Towa baptized with the blood of her noble sons and sealed forever
the State’s loyalty to the Union. There is not a man or woman in
the great State of Iowa, but feels a just pride in her soldier boys of
the Civil War and with open arms would do them honor.

That the record of these brave men has not been compiled for
present reference and future history, is a mistake, which the State
should hasten to rectify. I therefore r d that a ¢ issi
be created by Act of Legislature to compile and publish a complete
roster of the Iowa Volunteers in the Civil War, and all other Wars
in which lowa took part, said roster to include the individual service
record of each officer and soldier, giving name, rank, residence, when
enlisted, service rendered, re-enlistment, promotions, final discharge
and present postoffice address when obtainable.

A roster of this kind is needed to meet the constant inquiries made
at the Adjutant General’s Office pertaining to soldiers’ records but
aside from this, the State owes it to herself, that the services of her
soldiers, so loyally rendered, be preserved for future generations.

Towa is one of the few States who have not compiled rosters similar
to the one above suggested.

ARMS AND EQUIPMENTS.

Under my administration additional arms and equipments have
been issued the Guard as follows: .




e
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Two hundred and forty-five (245) Keats: I\'Ing.nmc Rifles with

bayonets and equipments, increasinlg the armed force from 40 to 45
ny, making total armed 2205. !

ki aT?:?ﬁs: Signal (%nmpany has been issued the U. S. Magazine Car-
bine, with additional equipments for its spccta[ line of service.

Two thousand five hundred and scvenry-gxght s.heltcr tent halves

with poles, ping and blanket straps have been issued in place of the old

antiquated blanket bags.
UNIFORMS.

Recent issues of uniforms are as follows:

Olive drab shirts, 2,500.

Dress caps (blue), 2,630.

Blue blouses to fill out old issue, 300.

ganvas lcgig‘ins, 2,630.

ampai ats, 1,500.

We Il)la\;gcn the promsisc of the Quartermaster General of the Army
that the Towa National Guard shall be issued the new regulation blue
dress coats in time for use at our annual encampments for 1906.

The system of keeping records and other methods used in the con-
duct of the Adjutant General’s Office, I have changed somewhat to
more modern methods. We are now inaugurating the card index
system, which is believed will be a decided improvement over the old
system. ‘This change will necessitate much extra work, and can only
be accomplished with present office force by working overtime.

I am indebted to Major J. A. Olmsted, U. S. Army (retired), on
duty with the Iowa National Guard for assistance rendered, able
counsel and advise.

I have been ably assisted by Major Guy E. Logan, Assistant Ad-
jutant General in the administration of this office, together with the
efficient office force under me.

In conclusion, Governor, I am under very great obligations to you
personally, for wise counsel and valuable advice. Your earnest desire
for the welfare of the Guard has been an inspiration to me.

Your obedient servant,
W. H. THrIFT,
Adjutant General.
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Table showing gain of enlisted men.
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o 1' ADJUTANT GENERALS OF IOWA.

Daniel 8. Lee, Lee county, appointed April 3, 1861.

George W. McCleary, Louisa county, appointed May 16, 1855,

Elijah Sells, Muscatine county, appointed January 15, 1857.

Jesse Bowen, Johnson county, appointed January 18, 1858,

Nathaniel B. Baker, Clinton county, appoianted July 25, 1861, and
served unti{l September 13, 1876, date of death.

John H. Looby, Clarke county, appointed Oct. 1, 1876.

Noble Warwick, Lee county, appointed June 27, 1878,

William L. Alexander, Lucas county, appointed September 1, 1878, re-
slgned October 9, 1889, to accept commission in United States army.

Byron A. Beeson, Marshall county, appointed October 9, 1889, resigned
May 1, 1890. '

George Creene, Linn county, appointed May 1, 1890.

John R. Prime, Polk county, appointed February 1, 1894,

Henry H. Wright, Appanoose county, appointed February 1, 1896.

Melvin H. Byers, Mills county, appointed February 1, 1898.

Willlam H. Thrift, Dubuque County, appointed February 1, 1905.

i

.

ROSTER OF IOWA NATIONAL GUARD.

COMMANDER-IN-CHIEF :
His ExcerLLENcY, ALsmRT B. CUMMINS.
GOVERNOR OF IOWA.
Inaugurated January 16, 1902.
Maugurated January 14, 1904,
STAFF OF THE COMMANDER-IN-CHIEF.
Adjutant-General ond Acting Quartermaster General.

Brigadier. General Willlam H. Thrift, Des Molnes .............. February 1, 1008
Assistant Adfutant General.
Major Guy E. Logan, Des Molnes ............ Swisth e o iy i 0 v April 1, 1905,
Quartermaster-General.
Colonel John C. Loper, Des MOINeS .........ocoveevnssennnras February 1, 1002
Inspector-General.
Colonel John R. Prime, Des MoInes ..............cvvuueenen February 1, 1902
Oammissary-General.
Colonel Hugh B. Hedge, Des MOIOeS ... .....vvvvvvnronnnnsas «.February 1, 1902
Burgeon-General.
Colonel Wilton McCarthy, Des Molnes ............. Cosnswess .February 1, 1902

Judge Advocate-General.
Colonel Chas. G. Baunders, Council Bluffs ............¢.....February 1, 1902

@Geneoral Inspector 8mall Arms Practice.
Colonel Wm. H. Evans, Red Oak .......ueevvevensvieassa..October 12, 1008

Ohief of Hngineers. s

Colonel Chas. J. Wilson, Washington ........ceevvvvneensive....May 4 1008
Ch'e! Signal Officer.

Colonel Charles 8: Crall, Falrfield .......ouvuvvnvavasiaen. .. February 3, 1902
Military Secretary. : w

Major Joe Beeson, Oskal00sa .......... ciivsecriieiesaa...February 1, 1908 -3

Colonel I B. Santee, Darbury i

Colonel Charles H. Mitchell, Marion .....
Colonel A. A. Penquite, Colfax ..........
Colonel Walter M. Davis, Iowa City ..
Colonel Charles W. Bopp, Hawkeye .......,
Colonel Herbert M. Bigelow,
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ADJUTANT-GENERAL'S DEPARTMENT.

Adjutant-General.

Brigadler-General Willlam H. Thrift, Des Molnes .............. February 1, 1905
Assistant Adjutant-General.

Major Guy E. Logan, Des Molnes .........c.coevinerensranennens

INSPECTOR GENERAL'S DEPARTMENT.

Aprll 1, 1905

Inspector-General.

Colonel John R. Prime, Des Moines
Assistant lnspcctnr~6:nvral

Major Frank E. Lyman, Jr., Des Molnes
SURGEON GENERAL'S DEPARTMENT.

Burgeon-General.

February 1, 1902

.June 7, 1904

Colonel Wilton McCarthy, Des Molnes .......covvvvvvuiavanens February 1, 1802
Deputy Surgeon-General.
Lieutenant Colonel Van Buren Knott, Sioux City, ..........coivannn May 25, 1905
Surgeons. .
Major Charles S. Grant, Riverside ... May 20, 1904
Major Daved 8. Fairchild, Jr. Clinton . ..May B, 1905

Major Donald Macrae, Jr., Council Bluffs . July 22, 1908

Major D. Arthur Jay, Eldon ..May 8, 1803
Assistant Surgeons.

Captain Edward L. Martindale, Clinton ... ..May 8, 1905

Captain Wilber 8. Conkling, Des Moines . .May 8, 1005

Captain Elllott R. King, West Liberty 5
Captain Albert B. Deering, Boone .....,.

First Lieutenant Plerre McDermid, Fontanelle .
First Lileutenant George M. Middleton, Davenport .

May 20, 1904
..May 8, 1905
.July 23, 1903
-May 25, 1904

First Lieutenant Charles 8. Krause, Cedar Rapids . 1905
First Lieutenant Amos Horner, Polk City . 1805
INSPECTOR SMALL ARMS PRACTICE DEPARTMENT.

General Inspector.

Colonel Wm. H. Evans, Red 08K .:....iicivacrrroreniannanss October 12, 1905
Assistant General Inspector.

Inspectors.

Captain Will F. Smith, Webster City
Captain Lloyd D. Ross, Red Oak ..
Captain Edwin S, Gelst, Waterloo .
Captaln H .C. Armstrong, Rake ....

ENGINEER DEPARTMENT.

Chief of Engineers.
Colonel €. J. Wilson, Washington .......... serrsssasesasnsese .. May 1, 1008

Lieutenant Seth Dean, Glenwood ................ sresessces..March 8, 1901
SIGNAL DEPARTMENT.

Chief Signal Officer.
colmu Charles . Crall, Fairfield ....
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FIFTY-THIRD INFANTRY.

Organized as a twelve company regiment by General Orders No. 8, A. G. O.
April 18, 1892, by transfer of companles from the First, Fourth and Sixth Regi-
ments. Mustered Into the United States service War with Spain as the 40th
Iowa Infantry Volunteers, June 2, 1898. Mustered out of the United States ser-
vice at Savannah, Georgia, May 13th, 1809. Completed re-organization as 49th
Regiment Iowa National Guard, March 26th, 1900. Number designation changed
to 53d Infantry by General Orders No. 19, A. G. O. November 26th, 1902,

Headquarters at Cedar Rapids.

Name. Rank. ety o
Willlam G. Dows.. Colonel .......... Cedar Raplds .... March 26, 1905
Hubert A. Alien.. L I

Frank R. Fisher..
Louls J. Rowell...
Elza C. Johnson..
Albert M. Jaeggl..
George A. Evans..

Chlrlu 8. Grant..
L. Martindal

March 26, 1905
June 5, 1905
April 11, 1905
July 9, 1905

May 20, 1904
May 8, 1905 -

win 8. .
Oscar H. L. Mason Capt and Cupl-ln 540%.
Frank K. Hahn... 1st. Lt & Bat. Adjt. (‘«hr B-nldl
Carl E. Frudden.. 1st. Lt & Bat. Adjt. Ackley ...
George W. S‘ndeu 1st. Lt. & Bat. Adjt. Vinton .

uly 22, 1902
Feby. 3, 1908

BAND STATIONED AT WAUKON.
CHIEF MUSICIAN, BENJAMIN O. MARSH, DECORAH.
FIRST BATTALION.

31708 FRANK R. SMITH, Commanding.
FirsT LIBUTESANT FRANK K. HAmN,

COMPANY “B" WATERLOO.
Name. Rank. Residence, Date of Commission

Charles W. Cotton Captain ......... Waterloo .. - February 7, 1905

J. H. Hldebrand.. First Llent ....,. Waterloo .. 30, 1904

Fred L. Fisher.... Second Lieut ..... 30, 1904
COM{'ANY “G”, VINTON.

James E. Whipple. cn.p

Clyde H. DeAcres. Firsi

Holland M. Scott.. Becond Llaut 908

uly M‘. 1%8?

loeond Lieut . ... lndependnu vesss June

B. M. Sheehan....
COMPANY “D"”, MANCHESTER.

Aty mcmm: reaiee Lpril g. 1905
ceeens chester sterey Aprl , 1905
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SECOND BATTALION.
Mator Louts J. KoweLn, Commanding
FIrST LIEUTENANT CARL E. FRUDDEN, Adjutant.

COMPANY “F

y TIPTON.

Name. Rank.
John E. Bartley... Captain ...
A. M. McCormick.. First Lieut

Date of Cornmission,,
June 1, 190
October 1, 1901

W. W. Aldrich.... Becond Lieut . Tipton December 3, 1901
COMPANY “C”, CEDAR RAPIDS.

T. A. Berkeblle.... Captaln ......... Cedar Rapids November 25, 1004.

X Flr:t Lieat ......

John F. Rau...... Becond Lieut ..... Cedar Raplds September 10, 1003

COMI'ANY “H", CLINTON.

Louls B. Schmitt.. Captaln . .. ..... Clinton .......... April 7, 1905.

F. A. Burdick.... First Lleut .. . Clinton .+« Aprll 7, 1905

Levl F. Swaney... Second Lieut ..... Clinton Aprll 7, 1805

COMPANY "K", TOLEDO.

Fred Dragoun..... Captaln .... Toledo
B. H. Reichmann.. First Lieut . Toledo
Second Lieut .....

.. October 24, 1905
. October 24, 1905

THIRD BATTALION.
Mayor Euza C. JounsoN, Commanding.
PIrsT LInuTENANT GHonGe W. SANDERS, Adjutant.
COMPANY “I1", WAUKON.. /

Name. Date of Commission
N. Colsch, Jr. .... February 8, 1905
Bowen ..... March 8, 1904
H. C. Johnson . August 9, 1905,

&
une 23, 1902

;.0. 1
Lie buque ......... April 10, 1
COIPAN! “M", MAQUOKETA.

13
EEE

% cevesssss Maguoketa . June 12, 1005
%J ensen . 1 Maquoketa . June
B. W. DeFratls ... Second Lieut ..... Maguoketa . Jnun.im

L Lt bR e R B e b R g
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FIFTY-FOURTH INFANTRY.

Organized as a twelve company regiment by General Orders No. 8, A. G. O.
April 18, 1802, by transfer of companies from the First, Second and Third Regl-
ments. Mustered into the United States BService, War with Spailn, May, 17,
1898, Mustered out United States Service at Camp McKinley, Des Moines,
November 30th, 1898, Completed re-organization as the 50th Regiment, Iowa
National Guard, March 20th, 1899. Number designation changed to 54th Infantry
by General Orders No. 19, A. G. O. November 26th, 1902,

Headquarters at Muscatine.

Name. , Rank. Resldence. Lisie of Commission,.
Frank W. Blshop.. Colonel .......... Muscatine March 20, 1904
Elliott B. Lambert. Lleut. Colonel .... Newton May 2, 1004
F. BE. Wetherell... J March 16, 1908
% g lEllolweu..... }mcnago.lggr
. 8. Holsteen.,.. une
C. U. PFrac March 28, 1904
Harry Mar 3

Bunley Iﬂllor vevs Capt. and Comsy .. Washington
L. s catichiid Jr.. Major and Surg... Clinton ......
A. B, Deering..... Capt. & Asst. Boone A5
G. M. lllddlcton. +. 1st. Lt & Asst. lm Dlvcnport
W. F. Smith ..... Capt. & L. 8, A, Webster City
W. H. Frost os.a0s Co.pt.nd(!hlplun. Oskaloosa
Lorie D. Perrine.. 1st. Lt. & Bat. Adjt. Burlington
H. Bert Speck.... 1lst. Lt & Bat. Adjt. Oskaloosa ..
R. C. Willlamson.. 1st. Lt & Bat. Adjt. Iowa City

Aben “4s, "T004
BAND STATIONED AT OTTUMWA.
Curey MusicraN, Russett. W. HARPER, OTTUMWA.
FIRST BATTALION.
Major Frank B. Wermsnenu, Commanding.
Firs? Lisuresant H, Bert Seeck, Adjutant.

COMPANY “G", OTTUMWA. .
& }. % %um T m:ﬁw
j G i Ly ) SR nid b & 1o
COMPANY “F", OSKALOOSA.

F. A + Cuptain ....
iic' Bndury « First Lieut ..
. J. Kissick...... Becond Lleut

COMPANY “B", CENTERVILLE.
A, c;uln..........mumm 1485

Tl S i

u.;.e'::::": ot S 3.‘!‘_‘..'3‘&.‘135
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SECOND BATTALION.
MaJor RavpH P. HoweLL, Commanding.
FirsT L1guTeNANT RALPH C. WILLIAMSON, Adjutant.

COums ANY “B"”, DAVENPORT.

Name. Rank. Residence. Date of Commission
B. D. Middleton.. Captain ......... Davenport April 18, 1901
J. D. Mason ...., First Lieut ....... Davenport « April 13, 1903
O. W. Kulp ...... BSecond Lieut Davenport April 13, 1903

COMPANY “K", GRINNELL.
H. L Triplett .... Captain ....occ.. Grinnell ......... October 24, 1905
First Lieut .......
Becond Lieut

COMPANY “I', IOWA CITY.

G. . Captain ... lowa City May 9, 1004

R. . First Lieut . lowa City . October 30, 1905

aG. «es» Second Lieut lowa City .. «+ October 30, 1905
COMPANY “C"”, MUSCATINE.

W. 8. Norton .... Captain ........ Muscatine ....... November 20, 1

Geo. Lmckhardt'. . First Licut ....... Muscatine ........ Noveraber 6 1966

Ralph Othmer .... Second Lieut ..... Muscatine ..... +++» November 6, 1905

ThaD BATTALION.
Major Fump 8. HonsTEeN, Commanding.

FirsT LIBUTENANT Lori® D. PemriNg, Adjutant.
COMPANY “M", FAIRFIBLD,

Rank, Residence. Date of
Captaln ... Falrfleld Aunlo gomlg(!).ﬁdn
First Lieut . Falrfield .. . April 11, 19804
Second Lieut v EBNE .. iivsian April. 25. 1904
COMPANY “D", WASHINGTON.
D. W. Harvey .... Wuhlnmn June 9
J. H. Steck....... Washington ...... July '21 mos
P, J. Wallace .... W y 11, 1904
COMPANY “H", BURLINGTON.
J. G. Ralchle .... Captaln ovans Burlt 1004
F. G. Woellhaf .. First Lieut ...... Burlington .. tober
g~ B MR °° ﬁ: %384‘

COMPANY “A" FORT MADISON.

J. R. Fralley . Captain ......... Pt. Madi 3
T. P. Hollowell, Jr First Lieut ...... Pt ﬂ&:: :‘::mt 28, 1905
J. L. Prichett .... Second Lieut ..... Ft. Madison ...... August 28, 1905
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FIFTY-FIFTH INFANTRY.

Organized as a twelve company regiment by General Orders No. 8, A. G. O.
April 18th, 1892, by transfer of companies from the Third and Fifth Regiments.
Mustered Into the United States service War with Spain, May 30th, 1898.
Mustered out United States service at San Francisco, Calif.,, November 2, 1899.
Completed re-organization as 51st Regiment, Iowa Natlonal Guard, March 26th,
1900. Number designation changed to 55th Infantry, by General Orders No. 19,
A. G. O. November 26th, 1902,

Headquarters at Ames.

Name Rank. Residence. Date of Commission
J. R. Lincoln ..., Colonel .......... Ames March 26, 1905
E. R Bennett .... Lieut. Colonel February 17, 1902
W. C. Mentzer .... March 26, 1905
M. A. Tinley February 17, 1902
D. W. Turner .... Major April T, 2
E. C. Worthington. Capt. and Adjt. .. :&rll 25, 1905
H C . Iets -,v000 Capt, and Q. M.... y 14, 1905
Guy 8. Brawer +.. Capt. and Comsy... March 27, 1905
DA Jay s caaanse Major and Surg... May 8,
W, 8. Conkling Capt. & Asst. Surg. May 8, 1905
E. R. King . Capt. & Asst. 2 May 20, 1904
L. D. Ros$ ...... Capt. & 1. 8. A, P. April 27, 1903
A. A. Walburn .... pt. plain April 25, 1905
G. L. Garton...... llt, Lt. & Bat. Adjt. .. May 22, 1905
Sam C. ith .... 1st, Lt & Bat. Adjt. Vs July 30, 1901
P. 1. VanOrder ... 1st, Lt & Bat. Adjt. Council Bluffs .... July 14, 1904

BAND STATIONED AT CENTERVILLE.
CHIEF MUSICIAN, GEO. W. LANDERS, CENTERVILLE,
FIRST BATTALION.

Masor Wum. C. MeNTZER, Commanding.
First LIBUTENANT 8. C. SmiTH, Adjutant.
COMPANY “E", SHENANDOAH.

Resldence. Date of Commission
sesess June 26, 1905

Name. Rank.
G. H. Castle ...... Captaln .......... Sh
G. M. Castle ..... First Ll sveses June 26, 1905
BE. Schriver .... Second Lieut vieses June 26, 1905
COMPANY “L”, COUNCIL BLUFFS.
i. 2. gnthufod.;%puh‘l‘.........-(!mdl Blnzl «+».  October 28, 1904
reeme. . ... . I i v 3 }OM
W. F. Richmond.. Second Lieut ..... Conncil Bluffs .... October %%. 004
COMPANY “G”, WINTERSET. ‘ >

C W. Alking ..... Captain ......
udson First Lieut

September 18, 1
LB . September 188.' ﬁ
September 18,

. R, ... Second Lient

Hmtu vos OB
C. W'lgm rl:t Lient
l‘.A. TUnderwood .. Second Lieut

November 22, 1905
Tune 28, 1904
June 28, 1904
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SECOND BATTALION.

MATOoR MATHEW A. TINuEY, Commanding.
PiestT LiuTeNANT PAUL 1. VAN OrDER, Adjutent.

COMPANY ' 8", VILLISCA.

Residence. Date of Commission
Villisca January 14, 1
Villisca .. . April 11, 1903
Villisca July 20, 1905
COMPANY “K", CORNING.
C. M. Stanley .... Captaln .......... Corning ....o.ovaes May 27, 1902
First Lieut ......
J. A. Conaway . Becond Lieut ..... Corning ....... ... April 26, 1905.
COMPA~Y “D”, KNOXVILLE.
J. C. Myers ...... Captaln ....ooanee Knoxville ...cvve- March 14, 1004
P. B. Bellamy .... First Lieut Knoxville L., July 15, 1902
R. B, Brady .... Second Lieut Knoxville March 14, 1904
COMPANY “M”, RED OAK.
Hln B. Bllwood .. Captain ......... April 17, 1905
esler .... First Lleat ...... . Aprll 17. 1905
G. B. Logan ..... Second Lient .... April 17, 19056

THIRD uA’l‘TfALION.
Masor Danien W, TUrRNER, Commanding.
FirsT LIRUTENANT GEORGE L. GARTON, Adjutant
COMPANY “A", DES MOINES.

Residence. Date of Commission.

Name. Rank.

LaForest l'. Blylor Captaln .......... Des Moines ......' December 10, 1901
Vernon Forbes ... Firs t LAeDt »rveaee

G. G T. Freberg.. locvnd Lieut ....

COMPANY “I", CRESTON.

Ws Ouischiager. Firat Lieat
. B . eut ...
F. Heaton ....Second Lleut

) COMPANY “F", DES MOINES.
A W Druct cens cuphin Du Molnes ...... July 17, 1905
llotson Jr.. First Lieut . Des Molines ...... !“gmd.lm
0. Fleur ...... Becond Lieut .... Des Molnes ...... March 24, 1
COMPANY “H”, ATLANTIC,

sohsassnys AtIABHE tiieviee ngl'l 1805
u“‘. Atlantle ......... Jul !1'. 1905

B. B. Kennedy ...
J. F. O'Connell ...

§5§
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FIFTY-SIXTH INFANTRY.

Organized as a twelve company regiment by General Orders No. 8, A. G. O
April 18th, 1892, by transfer of companles from the first, third and sixth regl-
ments, Mustered into the United States service, War with Spain, May 25, 1898,
Mustered out of the United States service at Camp McKinley, Des Moines, Ootober
April 20th, 1899. Number designation changed by General Orders No. 19, A. G.

30th, 1898. C leted re-organization as 524 Reglment, Iowa National Guard,
0. November 26th, 1902,

Headquarters at Sioux City.

Name. Rank. Resldence. Date of Commission
W. B. Humphrey.. Colonel .......... Bioux City April 20, 1905
T. F. Cooke ...... Lieut Colonel . July 11, 1904
G. M. Major April 20, 1904
We. ST, . May 8, 1904
™ J. ajor May 24, 1905
Ww. C Capt. and Adjt.... Sesans SUIY 18, 1
A, Capt. and Q. Mason Clty veesss May 28, 1008
B. +.. Capt. and Comly Sloux City ....... June 21, 1904
) ++++ Major and Surg. Council Bluffs .... July 22, 1903
P. McDermid ..... 1st. Lt & Asst. J
Amos Hormer .... 1st. Lt & Asst. 8i
H. C. Armstrong . Capt. & I. B. A,

. Rake s

Capt. and Chaplatn Rock Raplds .....
E. A. Ringland ... 1st, Lt. & Bat. Adjt. Boone ..... ve. June 21, 1904
M. W. Newby ..... 1st, Lt & Bat. Adjt. Onawa .... November 10, 1903
C. F. Starr ...... 1st, Lt & Bat. Adjt. Emmetsburg ...... March 24, 1905

BAND STATIONED AT FORT DODGE.
CH1EF MUSICIAN, CarL QuisT, Forr DODGE.
) FIRST BATTALION.
MaJor GEORGE M. PArxum, Commanding.
Finsr LIBUTENANT EpMOND A, RINGLAND, Adjutant. .
COMPANY “F”, ALGONA.

Pz
September 12, 1904

Rank.’
w.l.x.m.. ptaln .....
C. F. Osler %mmmt

PEEEEE

Second Lieut .
COMPANY “C", WEBSTER CITY.
«« Webster City .... 'June ﬁim
First Lileut Webster Olﬁ vsss March 1003
. Becond Lieut ..... Webster «ss. January 4, 1904
COMPANY “A", MABON 0!1'!
W. 8. Rankin .... wu.ln suios oaense MASOR cm devike Jnrury
. vsee Lieut ..... Mason M

June 12, 1905
June 12, 1905
June 12, 1905
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SECOND BATTALION.
MaJor WiLLIAM T. CHANTLAND, Commanding.
FirstT LIBUTENANT MILeEs W. NewBy, Adjutant.

COMPANY “E”, SHELDON.

Name. Rank. Reslidence. Date of Commission
J. B. Frisbee Captain Sheldon . ... June 16, 1902
W. H. Balley rst Lieut Sheldon . May 7, 1903
G. M. Walker .... Becond Lieut . Sheldon . Aprll 11, 1904°

COMPANY "n’, EMMETSBURG.

J. E. Willlams ... Captaln .......... Emmetsburg . . Maren 9, 1903

F. D. Groot coeves Mirst Lieut ..... Emmetsburg . March D 1903

T. F. Rutledge ... Second Lleut Emmetsburg .. December 24, 1900
COMPAN: “D”, ROCK RAPIDS.

G T MileE ... Captaln ....... .+ Rock Rapids ..... Jctober 23, 1905

Grant Vickers..... First Lleut ...... Rock Raplds ..... June 2, 1004

J. 8. Kellihan .... Second Lieut Rock Raplds ..... June 2. 1904

COMPANY “H", S8I0UX CITY.
W. M. Flynn .... Captain ....,..... Sloux City ....... September 12, 1904
F. W. Hood ...... Pirst Lieut ..... Sioux City ....... July 11, 1904
T. B. Harrington.. Second Lieut ..... Sioux City ....... August 8, 1904
THIRD BATTALION.
Mayor Tivmoray J. MAHONEY, Commanding.
FIRST LIBUTENANT CHARLES FREEMAN STARR, Adjutant.

COMPANY “B" DA GROVE.

Name. Rank. ledenen. Date of Commission
Onz‘ Warren .... Captaln .......... Ida Grove ... July 28, 1908
. Johnston ... l'lrlt Lieut .....  Ida Grove . March 8, 1904
. G. Stough...... Second Lleut 1da Grove . March 8, 1904
COMPANY “G" FORT DODGE.
B J. Prte..ic... Coptaln. - vivevenne Fort Dodge ...... June 138, 1004
F. Larrabee ...... Tirst Lieut ..... Fort Dodge ...... July 28, 1903

Second Lieut .....
COMPANY “M", SBAC CITY.
H. 8. Parker ..... CRDUE .ok iviene s Sac City ......... September 22, 1905
First Lieut .....
8 B. Culp ....... Second Lieut ..... Sae City ......... March 80, 1005
COMPANY “L" BIOUX CITY.
H. H. Bdwards ... Captaln .... « Blonx City ....... November 8. 1905.

E. G. Knos ...... Prst Lieut ..... Sloux CI +ve  August
F. J. Taylor .. 3econd nﬂn uou“: mg T w"?‘?
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GENERAL OFFICERS.

! Name, Date of Rank, Service.
Date of Commission

El Date an place of bir h v 8 National Guard and Other
g and age, . 8. Army. Service.

1. Brig. Gen. Wm. H.|pvt. co. D, 16 Iowa inf. |pvt. co. H, 4 regt. I. N.

"rm-ut. (Adjutant Gen-| dec. 2, 61; dis. by’ rea- | G. july 77; capt. feb.
ral) son of wound nov. 21, 20, 78; Insp. gen. jan
Born Oct. 18, '47 in 62; pvt. co. “C" N. B. 27, 80; col. 4 regt

Towa. Brig. aug. 5 638; mus. aug. 8, 81; res. oct. 19,
68 out, sept. 16, 63 upon| B85; capt. co. A, 4
?;?. Feby. 1, 190b. disbandment of com- L N G oet. 1 3
pany ; %vot. co. F, Nor- res. oct. 26, 87; capt
thern rder Brigade A, 4 G.
sept 17, 63; mus. Oct june 11, 90; co
4, 63; m. 9, 63 co. april 30,

0. dec.
at Splrlt Towa,Lake, pvt. 92; term expired june
co. D, 44 Towa Inf. 11. 95 capt. and

june 1, 64; m. o. sept. lrut.jnnel.
15, 64; maj, and add. 95: m. 0. june 2, 98;

. 8. vols. capt. co. A, 49 regt. 1.
may 28, 98; m. o. N. G. sept. 18, 99. Com.
june 13, 99. expir. sept. 18, 04. Re-el.

capt.” A, 53 Inf. sept.
119.024; Adjt. Gen'l. feb.

COLONELS.

1. Col. Jas. Rush Lin-|brig. gen. U. 8. vols.'|Served during  entire

coln, (Colonel 55th may 27, 98; m. o. riod  war of rebel-
Infty. march 15, 99, ion ; eaﬁt. co. F, 8
Born Feby. 2, '45 In regt, G. 27,

Maryland. Age 60,
Rk. May 1, 1890.
Com. Mch. 28, 1905.

73. re—elecsted July 19,




30 ADJUTANT-GENERAL’S REPORT.

RELATIVE RANK OF OFFICERS—CONTINUED.

‘§ g:me rD-l&) of IRTnk Service.
te o mmission, =
Date and pl of birth National Guard and Other
E nn.d.uc pace . U. B. Army. | Bervice.

8 Col. Wm. B, Hum-|ecol. 52 Inf. Iowa vols. | pvt. co. H. regt. I. N.
phrey  (Colonel B56th april 26, 08; mus. may G. june 22 87; sergt.

Infty). 25, 98; m. o. oct. 80, and 1 .erzt. 88 und 80;
Born Aug. 8, '55 In 8. co, trs.

Maine. Age 50. regt. 89; 2 It. dec 30,
Rk. Apr. o7, 89; clpt.. June 2, 90;
Com. Apr. 20. 1904. co. tra. to co. H, 4 regt.

april 80, 92; maj.

ap! l’ 20, b ok
com. expir. apr,
re-el. apr. 20, 04. ex-
am. apr. 27,04.

4. Colonel Willlam @. |0l 49 Inf. lowa vols. apr. | 4 yrs. Shattuck school;
Do 26, 98; mul une 2, 98 ; pvt. co. C. 1 I. N.
Dows, (Colonel 53| 20 9 % 8l & “;"; 11: st

Born Aug. 12, '64 | i 7 ;
ulrnA ug, ' n : 6, ;1'1 lt.'J?n. 1s, %:
s an. H
 + R ace. 31, 01 It, eol
april 30, i col. april
98; mus. out june 2,
Oa'e&l). 49 mlr
. com., . mar.
26,05 ro.elocted col. 58
rd.inf. mar 26,

5. Colonel  John R.| "5 % 15, 6421 = %} o 1%,9:3"!{}. mn’. 2:
Prime, (Inspector oe; "::’:'1‘1200 U.8.| 78; 1 It sept. 12, 18;

Born Juiy 4, 47 1n N.| Tume 3aF 01" o e
. may 7, 84; resig. a

Rk. Feby., 1, 1902. 21, 85, re-app. sept. "ﬂ:
85; maj. 4 regt. april 30

march Mznllf.ut.
&”;Mml. eb. 1,
col. 61 inf. Towa vols, capt. co. H. 8 regt. I. N. G,
6. Colonel John C. Lop- 26, 98; 1 i
er, Quartermaster 98 n.o.';::'. .“' wﬂ'.'g,‘l:”ool?mm
. , 95 col. mar. 14, 98;
Born Jany. 28, '51 In m. o may 98; q. m,
Ohlo, u. genl. feb. 1, 02.
.-, pVt. 17 Ohlo artillery 408 |0 d. ¢ to feb.
0 a. [ 3 1, 96;
7. Colonel Charles B. 14, 62, to J
llbe:dl. e 2, uly 20, 65, &l. c.wm. feb. 1,
468 In
oS
RIng- | appt. com. genl. feb. 1, 02.
8. Colonel Hugh B. gold‘n nv. 22 Pa. :
(Commissary cav. june 26, 61,

General).
:&m Oak. 29, '30 In Pa.
RE. Feby. 1, 1002,
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RELATIVE RANK OF OFFICERS—CONTINURD.

_E Name, Daie of Rank, Service.

Fl Late o mmission,

E Dste and place of birth U, B Asiy, National Guard and Other
z 8nd age. | ~ Bervice.

Colonel Ch‘rlu B. [ pvt. 12 co. U. 8. vols. sl appt. ehht signal officer

Crall, (Chl Blgnal nal corps june 22, 08; feb. 1
Officer). sgt. july 1, 98 ;first class §
Born Doc. 24, "IT In sergt. march 9, 99; dls.

21, april 18, 99,
ax. Faby. 1‘.'?902. -

10. Colonel Wilton Me- appt. surg. genl. feb. 1, 02.
Clﬂh!. (Burgeon
General).

Born June 18, 72 In
Tow! Afe 33.
Rk. m:. 1, 1902.

11. Colonel Isaac B. San. 1 year West V. uni-
tu. (Ald-de-Camp). versity; a. e to
T N s i g

. 5
Rank 30 & A’&
12, Colonel Truman A. 4, d. ¢ to gov. feb. 1, 02.
Potter, (Ald-de.
Camp).
Born Feby. 6, 'T1 In
Towa. Age
Rk, Feby. 1, 1002, |
18. Colonel Arthur A. a. d. ¢ to gov. feb. 1, 02.
MPﬂulu)l (Atd-de-
Born ‘{m’. 1, 59 In Ohlo
:&" Feby. 1, 02.
14. Colonel 8 years In state univers
nopai MG T oF o b, gl
8 . a.
(- P gov. feb. 1, 02. " O
Rk, Feby, 1, 1902, ;

3
3
-t
4
p
-

e
]
i

i

;
:
:

-l "

NS . §




32 ADJUTANT-GENERAL’'S REPORT.

RELATIVE RANK OF OFFICERS—CONTINUED

Name, lul‘a of Rank,

Service.

Das o
Dn: and place of birth
and age

Number

U. S. Army.

Natlonal Guard and Other
Service.

18. Colonel w.
Bllhop.(Colonal G4th
Inf
Born tl’d)ay 5, '68 in TIL
A a7.
BE.B March 20, 1904.

19. Colonel Willlam H.
Bvans, (General In
spector Small Arms
Practice).

Born June 26, '48 In
England.
Rk. Oct. 12, 1905.

enl. 2 U. 8. Inf. feb. 4, 90;
dll as sergt. feb. ¢, 96.
t. co. C. 50 inf. Jowa

vo s. april 26, 98; mus.
may 17, 98; m. o. nov.

enl. IIL N. G. jan. 3, 87;
dis. as corp. jan. 3, 90;
1 It. and bat. adj. 2 r
L N ?

col. A

dec. 22, 02; examined

{:‘n. 30, 1903; col 54th
. mar. 20, 04.

LIEUTENANT-COLONELS.

1. Lient. Col. Ernest R.
Bennett, (Lieut. Col.
56th A

Born Oct, 13, '69 In Ta.

:{e 36,

. Feby, 17, 1902,

1 It. co. H, 51 Inf. Towa
vols. lgf" 26, 98; mus.
msna 98; m. o. nov.

It. col. 50 Inf. Towa vols.

i mus.
1 08 col. aug. 29,%;!
m. nov. 30, 98.

prt. co. H.Sregt.l N. G.
july 1, 2 It. oct.
G, 04; l It. march B,
95. res. nov, ls. 05 ;
pvt. co. H, 3 mar.
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RELATIVE RANK OF OFFICERS—CONTINUED,

e, Date of Rauk,

of Commission,
and place of birth
age.

25

Service.

U. 8. Army.

National Guard and Other
Service.

%

»
8 Lieut, Col. Thos. F.
Cooke. (Lleut. Col. 56
Infty).

Born ?n’ny 20, '63 in la.

Age 42.

Rk. Julyll, O4.

4. Lieut. Col. Hubert A.
Allen. (Lieut. Col.

53d
Born aA;n-ll 4) ‘71 In la.
ﬁf May 8, "06.

g

capt. co. F, 52 regt. Iowa
vols. april
may 25,
30, 98,

capt. co. B, 49 Inf. Towa
vols, april 26, 98; mut.
3\;’?0 2, 88; m. 0. may

capt. co. F, 6 regt. I. N.
G. july 2, 89; act. Insp.
8. a. p. 2 brig. 90 genl in-
Sp. 8. &, p. july 28, 02 re-
app. feb. 8, 94; re-appt.
feb. 1, 96; re-npp fedb. 1,
98; m. o. may 25, 98;

app. feb. 1, 00; m. o.
feb. 1, 02; insp. 5. a. p.
march 19, 03; exam.
june 5, 03; It. col. 56
inf. L N, G. july 11 04;
exam. aug. 9,

lyur low: Age. (I)ul pvt.

N. Q.

feb 24, 90; 1 It. dec. 10,
91; mus. ‘out with co.
dec. 16, 92; capt. co. B,
1 regt. 1. N. G, june 4,
96 ; mun ont june 2, 98'
mu regt. june 1,
lc col. 53d inf. may

B. 1905 ; exam. June 186,

It. col. 3 inf. may 8,
1905,

pv. 6 regt. . N. G.

3 Vi Bu- |asst. 3 co. H,
» r%m‘ncgt (.ll)ltvut! lpﬂ.lmﬂs, dec. 31, 88; dis. dec. 29,
lnrgw Gen.). 6, 98; m. o. oct. ao. os. 92; capt. and add. asst.
Born 845" 14, '71 In 1L :nr ..4. r.egt L ?2 G. dec.
i May 25, ' N. G. I 0, 90 ; resig.
8 feb. lal? $ &epntymlur.
genl. may 25, 05.
MAJORS.
1§ Puull.ﬂlh- maj. 49 Inf. pvt.oo.B,4mt.l.N.G.
er, ljot M? s 9 uly 6, 88; sergt.
gsm um 20, '57 in !} &gs “ﬂu out may 13, %tll,_ 010:“-2’1& July 9129.
trs. to 1 april 50,

M'%h’“- 02; capt. "oet. b7, 03
maj. 1 regt. may zi. 98
mus. ol d 2, 98;
maj. 49 1. N. G. mar. 26,
00; com, expir. mar. 26,
05 re-elected 3
inf, march 26, 05.
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RELATIVE RANK OF OFFICERS—CONTINUED.

Name, Date of Rank,
Date of Commission,
Date and place of birth
and age.

Number

Service.

| U. 8. Army.

Natlonal Guard and Other
Service.

8. Major David B. ,luil, surg. 61 Inf. lowa vols.

Falrchild Jr. (Surgeon).
Born March 23, 71 In
Minn. Age 34.
Rk. Dec, 5, '08.
Com. May 8, '05.

4. Major Louls J. Row-
ell, (Major 63d Infty).

Born March 26, '72 In
Towa. Age 3,

Rk. March 26, '00.

Com, March 2¢, '05.

b, Major Wm. C. Men-
taer. (Major  5Gth

nttg).
Bornssct. 18, 67 in Ind.

Mch. 26, '00.
Cot. Mch, 26, '05.
6. or Joe Beeson,
tary Secretary)
Born 84,““ 8, 'T1 In T
Feby. 1, '02,

. Ma Matiew A
T Majey, (Major soth
ma).
Bocnmeh. 5, '76 In lowa
u.“:\wi 17, 02,
8. Major Danfel _W.
:{‘uru)r (Major 55th
Born Seh. 17, 77 tn 1a.
Apr. 7, ‘02,
o Major Frank B
w. ;Amll. (Major b4
Pord Sept. 5, ‘60 fn
Rk, Mch. 16, '03.

lowa vols. dec. 5, 98; m.
o, nov. 2, 99.

capt. co F, 40 Inf, Jowa
vols. april 26, 98; mus.
june 2, 08; mus. out
may 13, i

2 1t. co D, 51 inf.Towa vols
srl 26, 98; mu. may

98. a
99 ; m. o.novzgs

sgt. co. F. 51 Iowa
vols. april 26, § mus,
a6,

Hﬂ 98; m. o. nov.
, 00,

2 It. co. ., 61 inf Towa
vols. may 10, 98. mus.

80, 98; 1
5, i m. 0. nov. 2..:3.

pvt. co. K m. Towa
volu. april M. ; mus,

, 98; corp. june
20.98' ‘m. o. nov. 2, 99.

may 4, 98; mus. may 6,
98; ma) and surg. 51 |

2 yrs. lowa Agr. Col. maj.
and surg. 1. N. G, april
11, 00 ; com. expir. apr.
11, 04; re-app. may 8,
05.

2 years State Inlverllly of
lov\a. pvt. co. B,

1. N. G. feb. 18, 88 co.
tra “to co. . 2

april 30, 92; 2 It july
20, 92; capt. may 28, 94
trs. with co. to co. F, 1
regt. dec. 10, 96; mus.
out june 2, 08; capt. co,
F, 49 regt. 1. N. G. sept.
25, 99; maj. 49 regt.
murch 26 00; com. exp.

ar, 05 re-el,
mnj 53d inf. mar. 26,05,
pvt. co. D, I. N. G.

3 regt.
feb. 16, 97; 2 It. apr. 5,
97; wm. o. may 30, 98
maj. A1 I. N. G
mr. 26,
05; re-el.

26,
nuj 55 inf. mar. 26, 05.

pvt. co. F, 8 regt. 1. N. G.
mar. 30, 91; dis. aug.

uljt april ‘28, 1960 ;
sig. mnpy 7, O1: mllltnry
secy. feb. 1, 02.

pvt. co. L, 3 regt. I. N. G.
y{:)ne 4, 94; m. o. may

jeom. explr. -
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te of m‘-
Name, Date g

Date of
Date and place of birth
and sge.

Number

Service.

U. 8. Army.

National Guard and Other
Service.

10. Major Donald Ma-
crae, Jr. (Surgeon).
Born Jany. 24, '70 In
lowa. Age 30.
Rk. July 22, '03.

11, Major Ralph P. How-

ell, (Major Mtho Infty).

Born Dec. 12, '70 in la.
e 30.
uk Mch. 20, '04.

12,
k‘:;m (Muor Mth

Inf
Born t{a)m 3, '47 In 1L
Age BN,
BE. April 20, '04.
18, Mn r Wm. T. Chant-
and, (Major  56th
1
Borﬁune 27, '70 in Ia.

R Sy 8, 04,

14. Major Frank B. 1
man, Jr. (A—t.

Born ‘.vém 20, '69 inOhlo
June 7, °
Fred 8. Hol-
(Major bGdth
fuly &, '78 Ip Towa.
une 80, 04,

16 lﬁn% Logan,
%’?
 Ta.

Avﬂll.'ﬂ.

1 It. and asst. surg. 51
inf Jowa vols. may 6,

98; m. o. nmov. 2, 99,

capt. and com. of sub. U.
8. vols. may 17, 98; m.

o. sept. 10, 08.

pvt. co.
15,
inf. 66

capt. co.

may

B3
2

H, 21 Inf. Towa

toﬂ.

G, 52 Inf. Towa
vols. april 26, 98; mus.
25, 98; m. o. oct.

1 It. and asst. surg. I. N.
G. april 11, 00 an and
surg. july 22,

‘

[

yr. State Univ. of I
pvt. co. C, 8 regt. low;l.
G. Jnn 13, 90; co. trs.
to co. I, 2 regt. april 80,

9

jan. i1, 97; m. ‘o,

17, 98, CIDt. co. a
regt. I. N. G. dec. l}’s,
maj. 54 Inf. mar.20, 04,

capt. co. M, 52 regt. I. N.
G. june 6, 19 maj.
Inf. apr. 2
examined apr. 27, d&.

in bat, state unlvorllty of

Towa, pvt. 88 +
1sergt. 00 ; H eors.lsﬂi
it. co. G, 6 L N G.

feb, 18, 92;
- G’G. co trs. to

e
winds
H B
2888
B

321153
z;;ﬂ?;
il
ety

8
>

5
7
..§§

i
>
_ﬂ.
-
&
-

‘g.l
-

i.
2

©
b
3
i
ot
Z
@

!
Z 2
B

@

g

LE
b

55
g
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I lce.
i Name, Date of Rank, Bervice. E Nlllll. o?.“ of Bnr.l Servlce.
Date of O " Date ana place of biren . 8 Avok National Guard and Other
5 Date and place of birth U. 8. Army. Natlonal Guard and Other § aadage. “ - Service.
» and age. i > Service. f =
3. Edward L er(lndlle 1 It. and asst. surg. 49 |pvt. co. L, 1 regt. L. N.
17. Major D. Arthur Jay. 2 years lowa State Unlv. (Asst. Sur inf. lowa vols. april 26, G., Jjuly 30, 94; capt.
(Surgeon). 1 It. and asst. surg. 1. N. Born Dee. 8, ’68 in IIL|[ Y8; mus may 6, 98; m. and add. asst. surg. 1
Born Oct. '66 In lowa. G. may 29, 99 ; com. exp. Age 36. o. may 13, ¥9. regt. april 8, 95; m. o.
Age 39.° may 29, 04 ; re-app. capt. B‘.k. Apr. 8, 95. Y may 6, 98; capt. and
Rk. May 8, '05. and asst. surg. may 20, ’ Com. May 8, 05. asst. surg. 1. N. G. april
04 ; surgeon may S, 05. 12, 0. Com. expir
Apr. 12, dO.'n; tl‘h’rq;opl.
Timoth J.|pvt. co. 1, 52 inf. Jowa |4 years lowa Agr.Col. pvt capt. an ass| surg.
18. ;;E‘ﬂtf"f;e,, m:m{ 56th | vols, ;r:)r:slsQO osj llnm; co. 1, 4 r{‘)egt L. N. 6. i may 8, U5,
Infty). may corp. july june 27, 96; m. o. may
Born Ot 16, '76 in Ta.| 98; m. o. oct. 30, 98. 25, 98; 1 It co. I, 62 4 'f?;:;‘e:m %am"cl’:ﬂ';’? chap. wzol.nros ln;;.. 'r::ly 1 b l‘:x;d.ch:t;ﬂﬁzcg:‘v:
Age 29. regt. I N. . april 5 Born Féby. 8, '66 in En-| 20, 985 m. o. oct 80 gy june 21, 90,
Rk. May 24, 05 99 ; capt. june 6, 01; ex- gland - Age 89 g " C il Py
¥ M o k. May o, 6. S eupat Jeme 1,
56 Inf. may 24, 05, Com. Juue 21, 04. b4y »
19. Major Elza C. | capt. co. M, 49 Inf. Towa | corp. Towa State Univ. 90: 5. Osear H. L. Mason | cha 49 inf. Iowa vols. £
Johnson, (Major 53d vols. april 26, 98; mus. sergt. and 1 It. 91 and (Cha 53d. Infty). 5 24, 98; mus. ‘“. ml;?wa’mch.nt:."iﬂ n::l"‘_ ‘}'
Infty). june 2, 98; m. o. may 03, eapt. co. M, 1 regt. Born June 27, '66 in| 2, 98; m. o. may 13, 99. N. G. july s,oo Com.
Born April 14, '78 in Ia. 13, 99. ; A JN. G. &ec 8L93 ﬁ Towa. A expir. July 9, 05. Re-
Age 32, 0. june2, capt. co. Rk. Ma, 08, 3
BE June 5,03, 49 regt. 1. N. G. jan. 17, Comm. Jaly , 05. s chap. 53d Intf. july
g:: maj. 53 Inf. june 5, e
. 6. Charles W. Cotton | capt. co. B, 40 Inf. lowa | Hu¢ ., B. 4 regt. 1. N,
o 00 B 834 Intty). 5'.‘,’.: ;ﬂg’s 5, 96; mus. PYG. feb, 8, 90 co. tra, 10
. rn_Nov . m. o. :
CAPTAINS. ; ? "“ i 1 regt. april 800,’ e
Com. m’?qi. '05.
1. mory (. Worthington. | capt. co .H, 561 inf. lowa [ pvt. co. H, 3 regt. I. N.
(nestl Adjt. 66th In- vols. april 26, 08; mus. G. july 15, 89; sergt.
ty. ) may 80, 98; m. o. nov, aug, 2, 89; 2 It feb. |
Born Nov. 28, 'T0 In Ia. 2, o8 (2)2' 92; t‘l 1t margh 9233. | :
Age 35. 4, capt. may ) i
Rk May 6, 99, m, 0. may 30, 98; regt. ‘ 7. Albert M. Jlﬁ
Com, Apr 25, 05. BdJ}i gg Bt;)xt. I. N. G. i i lﬂf(!’rm) Adjt.
apr! b A .
Com. expir. apr. 23, 05. i Pﬂ'ﬂ May 30, '65 In
{ger.appt. ;%gﬂ(.m adjt. 55 ! g Ala'i1
=y : © Com. April 11, '05.
2. George A, Evans | capt. co. €, .0 Inf. Towa |genl. Baker Guards, aung.
(Quartermaster  563d| vols. april 26, 08, mus. | 74; dis. march 75; enl
Infty). fnne 2, 08, m. o. may co. A, 1 regt. I. N. G. P
Born June 7, '56 in Ia, 13, 99. aug. 5 sergt, jan. T6; $
49, dis. june 76; enl. co.
BE Jany, 13, 95. F, 1 regt. 1. N. G. jan.
Com. July 9, 05, T7: sergt, dec. 77; m.
; o. noy. 80; enl. co. C. &
: regt. 1. N. G. nov. 1, Sl E. H. Morse (Co.
eorp.,  ser an r.u s
1 sergt. 83-86; lf.“g. 62 In
21, 93; capt. jan. 13, “ﬁ_
95: m. o. june 2, 98; & 1
insp. 8. a. p. junme 11, 20,
00. q. m. 49 regt, 1
july 00.  Com.
rxplr .Tul,v 9 05. Re- /
. Q. M 53d  inf. !
nly 9, 05. |
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Name, Date of Rank,

Date and place of birth

and age.

Service,

'g Date of Jommission,
Z
)

Norman P Hyatt
(Co. 2 56th  In-
fty

Born Oect ‘66 In

Com. June 2, 04,

10. James E. Whipple
(Co. “G", 534 Infty.)
Born Sept. 83. 67 In

Com, Bept. 21, 04.

11. Wil F. Smith (Insp.
8 AP
Born Oct. 6, '51 In
64,

Rk. t. 23,.‘90
Com. Sept. 20, 04.

12, Nicholas Colseh, Jr.,
(Co. 534

e,

Born August 18, '69° in
ml&

un"'s,oo.
Com. Feby. 8, 05.

1

q.

Service.
Us 8. Army. National Guard and Other
It. and bat. adjt. 52 Inf, | ? yrs. Cornell Col.; 3 yrs.
lowa vols. april 26, 98] lowa State Univ.; pvt
mus. may 20, 98; m. o. co. C, 6 regt. 1. N. G.

oct. 30, 98.

may 13,
B

m. sergt. co. G, 49 Inf.
Towa vols. april 26, 98;
mus. june (2) 98; m. o. vegt. L. N. G

1 sergt. co. 1, 49 In
Towa vols. april 26, 08 :

sergt. t. 14,
o. mu.;g. 99,

may 25, 98;
C, 52 regt.
march 16,
June 1, 09.
Jjune 1, 04:
co. “C" 56

2, 98; capt.

1, 84;

sept

.

chap. B1
nnrll 25%

lvt cha;
Apr. ‘&m

July, 88; sergt. jan. 91;
1 1t. and bat. adjt. 4
regt. july 2,

92; m. o.
;1 1t co.
A
90; capt
Com. expir.
Re-el. capt.
Inf. june 2,

04. BExam. June 21. 04.

pvt. co. G. 1 regt. L.
april 22, 98; m. o. June

co. G, 49
. sept. 21,

99. Com. expir. sept.
21, 04; Re-el capt. co.
G, 53d Inf. sept. 21, 04.

pvt. co. C 6th regt. 1. N.
G. nov. 26, 84; 2 It
dec.

1 It. june

8, 87: res, june 6, 89;
enl. june 10, 89; Co. C,
6th regt. sergt. july 4,
89 lnnf. 8. 8 P4
regt. july- 8, 97; dis.
may 25, 98; Insp. s a.
p. sep. 29, 99. Com. ex-

04 ; re-appt.

pvt. co. 1, 4 regt. I. N.
it une 25. 89; co. trs.
n.t. uprl

corp. and sergt. 92 and
98 1 ltl. J!li! 29, 95;

Re-
uth nf.

30, 92'
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Number

Name, Date of Rank, Service.

&“ o& Mel:}.b’um National Guard and Oth
% ardan er

.nd.n:: = U. 8, Army. Service.

1

1

4. John B. Bartley (Co.|2 1t. co. F, 49 inf. lowa pvt. co. B, 1 regt. I. N. G.

“F" 534 Infty). vols. april 26, 98; mus. may 21, 91; sergt. 91;
Born Oct. 21, '68 In june 2, 98; 1 It. dec. 12, co. trs. to co. M, 2
Towa. Age .'m 98; m. o. may 13, 99. regt. april 80, 92; -bat.
Rk. May 2, 00. sergt. maj. 2 regt. june
Com. Jume 1, 0B. 28, 92; 2 It. co. M. 2

regt. June 22, 96; co.
trs. to co. F, 1 regt
dec. 10, 96; m. o. june
2, 98; 1 It. co. F, 49
regt. I. N. G. sept
25, 99 ; capt. may 2,00;
1 yr. lowa agr. col
Com. exp. may 2, 06; re-
el. capt. co. I, 534 Inf,

june 1, 05.
6. Herbert . Lane{1 It. and bat. adjt. 51 inf. |iot co. M, 8 regt. I N.
(Quartermaster G5th| Towa vols. apr. 98; [ G. oct. 18, 93; re-enl
1 2 mus. may 80, 98 m o. oct. 19, 96; 1 It. and
Born In Iowa. nov. 2, 99, c. 8. 8 regt. april 11,
Rk. May 14, '00. 98; m. o. may 30, 983

Com. May 14, 05. capt. and g. m. Bl regt.
i & pN. G. may 14, 00.

Com. ‘expir, may 14, 03.

4 Re- t q. m. 55 Inf.

1. Ig, may 14, 05.
16.  Geo H. Castle, | pvt. co. A, 0 inf. Mo. vols. . B, 6 regt. I. N
(Co, Eg,  5oth In.| Jume 95, 61; tra. to 59 p'é" x::! 21, 78; 1 It. may
fty.) 11 Inf, ‘feb, 62; corp. 18, 80; maj. B  regt

Born Aug. 80, '43 (o 11| Tnov. 24, 63; sergt. dec. | nup 16, 84; It col

A{.ez_ 16, 64; lnt't.myl may 9, :colé“{nly 8,

Rk. June 12, 00. 65; m. o. jan. 15, 66. 86 term expl July

Com. June 26, 05. 3, 91; pla on retir-

ed roll sept. 22, 923
co. B, 51 1.
N. G. june 12, 00. Com.
expir. June 12, 05:
el capt. co
3 26,

. Eawl . Tueas |1 sergt. co, M. .80 m co. M, I N.
R saeh Ta | Tows vols., aorll 7% Son. 35, 91: - corp.
p ét’). 08; mus. may 1 IS' and sergt. 97-08; m. O.
“Born Mch. 30, '67 In| m. o. mov. 30, os. may 17, 98; 1 1t :;-

Towa. Age 38. | 750 regt. 1. N. G, feb.

Rk. Aug. 38, 00. %1.99 ?,”;3‘,5}'.'0'

ug. o 'om. .
O Saw% W Re-el. ‘:.ppt. e M,
o § inf. aug. 8, E
18, John T. Poston (Co. vt. co. B, B 1 N
» "ﬁ".'wn in!q‘;( ¥ G., 19; eorpmﬁ
3 In sergt. 5 ”“',; M
owa. . re-enl, co. B. Hth rel’t.

Rk. Jany. 14, 01. 88: 1 It. aug. 9, 89:

© reelected 25, 94
1 m. o. may 30, 08; 1 1t
o co. B. 51 regt. L. N. G.

| 14, 1001; = examined
] +|__mar. 7, 0




40 ADJUTANT-GENERAL’S REPORT.

RELATIVE RANK OF OFFICERS—CoNTINUED.

Name, Date of Rank,
Date of Commis-ion,
Date and place of birth
and age.

Number

19. BEdward D.
ton (Co. “B", DbG4th
Infty.)
Born July 18, 78 In
Jowa. Age 27.
Rk. April 18, '01

20. L. F. Blyler (Co.
“A", OBth Infty.)
Born Nov. 6, '76 in
Towa, Age 30.
Rk Dec. 10, 01

21. Clande M. Stanley
(Co. " 5ot
Infty).
Born March 5, '72 in
lowa. Age 33

Rk. May 27, 02.

22. David W. Harvey
(Co. “D", 04th 'In-
1ty).

Born Maich 7, '66 In

Towa. Age 80.
Rk. June 9, 02,

28. Jerome B. Frisbee
(Co. “B”, ©b56th In-

B?r,n Ml: 27, '8 In
Wisc. Age 82,
Rk. June 16, 02,

24. Robert A. Cam bell
(Co. “L", 53d.1

Born March 11,267 n
Age 38,

& Jm 16. 02.

“June 23, 02.

us E. Ca hlan,
CE‘ G, b4 Infty u
Sept. 10, 'u in Mo,

NM. 8,02,

Middle- |

Service.

U. 8. Army.

Natlonal Guard and Other
Service.

sergt. co. B, 50 Inf. lowa
vols., april 26, 98 ;
mus. may 17, 98; m. o.
nov, 80, 98.

corp. co. K, 51 Inf, lowa

vol. april 26, 98; mus.
may 30, 98; dis. jan.
14, 99.

capt, co. D, 50 inf. Jowa
vols. grﬂ 26, 98; mus.
mly 18, 98; m. o. nov.

sgt. co, B, 52 inf. lowa
vols. april 26, 98; mus.
may 25, 08; 2 It co. C,
52 regt. Towa  vols.
sept. 1, 08; m. o. oct.
80, 98.

pvt. co, B, 2 regt. I. N.
G., june 24, 96; corp.
and sergt, 97 and 9§;
m. o. may 17, 98; 24 It.
co. B, 50 regt. 1. N, G.
feb. 17, 01; capt. april
18, 01, examined may
16, 01.

pvt. co. A, 3@ regt. 1. N.
G. aug. 1, 92 reenl
aug. 1, 95; 2d It. nov.
13, 95; resig. Jan. 18,
97; re-enl feb. 7, 07;
dllchg oet. T, 97. vvt.
co. A, D1 regt. 1.
dec, 10 01; capt. dec
10, 01; examined dec.
19, 01,

pvt. co. h,3regt L. N. G.

amined june 19, 02.

pvt. co. D, 2 L. N
G., mar. 22, 92; 2 It
nov .20, 93; capt. oct
15, 96; m. o. may 17,
98 pvt. co. D, 50 regt.

G.,, may 29, 02;
mpt. june 9, 02; ex-
amined june 19, 02,

2 yrs. Col. N. G.; 2 It 4
yrs. lowa State College,
rank of It. col.; pvt

N. G.

co. L. 2 reg .
oct. 17, 92; dis. nov.

June 20, 02.

1 yr. co. B, 1 regt. Wisc.,
N. G. 6 mos; co. e

g B
Juiy Wt
uly 2,
1 I in ?tdet batt, uni-

im 23, 02;
8,02 ; exam. july 2, 02.
prt. G., 50 N.
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Service.

U. 8.

Army.

National Guard and Other
Service.

S.  Rankin
(Co. “A" B6th Infty).
Born Oct. 6, '74 in LIl

Age 31.
Rk. Jany. 26, 03.

28, James E. Williams
!((‘ “K" 56th  In-
ty.)

Born March 7, '79 In
lowa. Age 26.

Rk. Mch. 9, 08.
29, Wm. H. Frost (Chap-

Canada. Age 40.

Rk. Apr. 8, 08

80, Fred A. Moore (Co.
“p*, 54th I .)
Born April 'i5 in
lowa.

Rk. Apr. 20, 08,

ll... lil‘oyd D. Ross (Insp.
Born July 9, '76 In
Towa. Age 290,
Rk. Apr. 27, 08.

-
32. Harry Kern (Quar-
termaster G4th ¥.)
Born Oct. 9, "7 In
ln?k.“my“:smoa
Com. Mch. 99, 04.

sergt. co. A,
vols. april

52 Inf. Jowa
26, 98; mus.

may 25, 98; m. o, oct.

30, 98,

pvt. co. K, 52 Inf. Iowa

vols. may

8, 98, mus.

may 25, 98; m. o. oct.

30, 98,

q. m. sergt.

co. 51 inf.

lTowa vols. uprll 28, 98;

mus. may 30,
july 14, 98; 1

8; sergt.
sergt.

aug. 4, 99; m. o. mnov.

corp. co. M, 51 inf. Iowa

vols, a;

26, 98; mus.

mlzo , 98; m. o. nov.
2, 99.

. m. co. C, 50 Inf.
. lov:.:gt'll.. lpﬂl 26, 98;

nov. 30,

17, 98; m. o.

pvt. co. A, 4 regt. L N. G.
july 10, 94; mus,, corp.
and sergt. m. o. may
25, 98; 2 It. co. A, 52
regt. I. N. G. march 22,
99; capt. jan. 26, 03;
examined feb. 26, 03.

pvt. co. K, 52 re I. N.
G. march 14, 99; sergt.
march 14, 99; " re-enl.
March 14, 02; capt.
march 9, 03; examined
april 2,

Chap. 64 Inf. I. N. G.
april 8, 1903.

pvt. co. F, 3 reg. I N. G.
may

vt. co. M, 3 reg. 1. N. G.
l’_ume 28, 94; re-enl. july
Ry r:‘%
3 pvt. co. M.
' NPG. nov. 21, 99; 2
It. april 8, 01; exam.
may 16, 01; Insp. s. &.
apr. 21, 03; exam.
Jay 1, o

oL;
onmlud 16. oL}
he nag 3
amined june ﬁ, 03. ellg;-
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E Name, Date of Rank, Bervice.
g Date and place ot bl th | N 1Guard and Oth
e and_piace of birt v NationalGuard an er
Z and age. Uif sy Service.
88. Arthur L. Rule|1 It. and bat. adjt. 52 |pvt. corp. sergt. Shattuck
(Quartermaster 56th inf. Towa, vols, april school cadets, 92 and
Infty.) 26, 98; mus. may 25,| 93, capt. 94; mus. co.

Born Jany. 4, '76 In
Towa. Age 29,

Rk. May 28, 03.

84. Gray Warren (Co.
“B”, B6th Infty.)
Born June 22, '74 In

Il Age 81.
REk. July 2w, 05.
85. Wilbur 8. Conkling

(Asst. Surgeon.)
Born Sept. 17, '73 In
Towa. Age 32.

Rk. Feby. 27, 04,
Com. May 8, 0!

87. Charles U. Frack
(Regtl, Adjt. G5ith

nfty.)
Borll Axﬂl 14, 70 in
Towa.
Rk. Mar. M

08; res. july 7, 98

hosp. std. 51 Inf. Jowa
vols. april 26, 98; mus.
may 30, 98; 1 It. and
asst, surg. 51 inf. feb.
27, 99, mus. mar. 3,
99; m. o, nov. 2, 99.

pvt. co. D, 51 Inf. Jowa
vols. gr 26, 98; mus,
my 30, 98; m. o. nov.

ol L AR
owa vols. a .
')uyq?n i

mus,
sergt. 27, 98; m. o.
nov. lO.pD&

regt. april 80, 92:
i, 4

regt. I. N. G, dec. 2, 01;
examined dec. 19, 01;
res. oct. 20, 02 enpt

and Q. M. I ;Y
N .G. may 28, Oim

pvt. co. B, 56 inf. I. N. G.
July 28, 03; capt. july
28, 03; enmlned aug.
11, 08,

pvt. co. H, 3 t. L N
;n. mar. 18, g’ﬂ'. trs. to

Com. expir april
11. 05; Reappt. capt.
agd asst. surg. may 8,

pvt. co. D, 8 regt, 1.
G. apr. 23, 9T;: m.
may 30, 98; 2 1t. co.
D, 55 regt. 1. N. G.
jan. 12, 03; examined
jan. 29, 03; capt. mch.
‘1):. 04 exam, apr. 28,

°Z

pvt. co. C, 2 regt. I. N.
. june 1, 95; ser
feb. 17, 97;: m. o. may
17, 98; 2 It. co. C, 50

ke L N

G. feb. 13,

99; 1 It. feb. 5, 00;
July 8, 1; re-

enl june 10, 02; batt.
maj. aug. 10, 02;

11t co. C, 54 inf. I. N.
G. aug. 3, 03; examined
aug. 27, 03. capt, regtl.
54! inf. march
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Service.

U.B Army.

National Guard and Other
Service.

E Nawe, Date of Rank,
Date of (
8 Date and place of birth
z and age.
88. Edwin H. Brown
(Commissary 56th
Infty.)
Born Jany. 20, 62 in
N. Y. Age 43,

Com. June 21, 04.

89. Bunley slzlger (Com-
Born mrch 29, 'TEI’)I
Towa. Age 2
Rk. Apr. 15, 04.
Com. 24, 08.

40. Edwin 8. Gelst
(Insp. 8. A. P.
Born March 15, '73 In
Towa. .
Rk. Apr. 17, 04.

41. George W. Ball (Co.
mu“ 16, '81 fn
24,

1 1t. and bat adjt. 52
inf. Towa vols. april
26, 98; mus. may 25,
987 m. o. oct. 30, 98.

pvt. inf. Towa
vols. lyrll 20 98; mus.
may 17, 98; corp.
‘ 98; m. o. mov.

30, 98.

1 It. <o. B, 49th Inf. Towa
may 25, 98; mus.
junan2 98; m. o. may

pvt. co. H, 6 regt. I. N.
G. july 19, 86; ord
sergt. 4 regt. aug.

92; 1 It and bat. ldjc

appt capt. and
»ab. 56th. Inf. junc 21.

pvt. co. D, 2 rezt. L N
may 1%, 687 2116 e, .

y co. D,

50 L N. G. feb.
15, may 12,
02; elecL 2 lt. Jjune 9,
02; exam. Jnne 19, 02;
me. of sub. dec. 2{ 03;

pvt. co. B, 1 regt. 1. N. G.
april 8, ﬁ_b. g sergt.

04; exam. dec. 8, 04.
4 nu- Bute UnlvaL

50 regt. L G,

iuly "9, 00; 2 It april
01; exam. 16,
Ol:tl 1t. june H 03;

capt. co, I, 54 inf. ma
), : june 21,
pvt. co. C, 2 regt. L. N. G.
July 92; e
N:d‘f-.:un:"fo,iols;
1 It. and asst. sur,
N. G. may 20, 99; com.
expir. may 20, Ol re-
ppt. capt. and asst. sur.
may 20, 04.
vt. co. 52 1. N.
'e,m?’i.oo: ﬂt
9, 01; reenl july 1
N:!lt."l 2.”0&
exam. sep. 7,08
G, 56 Inf. I. N. G. jun.
| 18, 04; exam. jun. 21,
04.
pvt. co. L. 56 1. N. G.
B3 fune 11, 087 2a Tt
co. L, 56 inf. L N. G.
oct. 14, 03; exam. jan.
a5 NG, "y
14.0&-..'-«.‘2

2
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Uate of

Number

and age.

U. 8. Army.

i

45. Willard M. Flynn
(Co. “H", B6th In-
fty.)

Born in Towa.
Rk. Sept. 12, 04,

46. John G. Raichle
(Co, “H", BbG4th In-

fty.)
Born March 12, 'T4 In
Germany. Age 31,
Sept. 12, 04.
47. Harry C. Armstrong
(Insp. B, A. P.
Born Feby. 24, 756 In

Jowa, Age 30.
Rk. 7, 04,

D. Rutherford,
nfty).

®orn Nov. 30, 'T9 In
West Virginia.  Age

Rk. Oct. 28, '04.

(Co. C i
Born June 9, '71 In
Penn. 3

'

capt. A, 49th Iowa vols.
apr. 26, 98; mus. june
2, 98; m. o, may 13,
99, at Savanah, Ga.

corp. 6 Iowa batt. light
art. vols. jume 25, 98;
mus. july 8, 98; m. o.
sept. 5, 98.

2 m. sgt. co. K, 52d Inf.
lowa vols. mus. may 25
98 ; m. o. Oct. 30. 98.

pvt. co. L, 51 inf. Iowa
vols. apr. 26, 98; mus.
may , 98; mus. sept.

| pvt. co. B, 50 inf. lowa

vols. ; “26. 98 ; u:-'
may ; m. 0. nov.
30, 08."

12, 99; m. o. nov. 2,|°
99.

— —
Name, Date of Hank, Service,

Commission, —_ —
Date and pisce of birth |National Guard and Other

Service.

| pvt. co. A, 4 1. N. G. Jul¥
2, 90; corp. sep. 14,
92; co. trs. to 1 regt-
apr. 30, 92; sergt. aung-
20, 94; 1 sergt. apr. 10,
: re-enl july 2, 953
re-enl. july 2, 96; 24 It-
may 7, 97; 1 It. june

sept. 12,
nov. 14, 04.

vt. co. F, 50 regt. 1.

K G. july 16, 00; 2 It
june 16, 02; co. trs. to
co. H, 54 Inf. nov. 26,
02; exam. aug. b, 02;
capt. sept. 12, 04; ex.
nov. 22, O4.

pvt. co. K, 4 regt.
G. june 17, 94; reenl.

" regt L N G jan’ 18,
. n.
00; dis. dec. 6, 01; re-

pvt. co. H,

G. from 91 to 94; capt.
co. C, 53 Inf. 1. N.- G.
nov. is, 04;

7,

pvt, co. B, 2 L M
o llll M.m m. o.
may 17, 98; pvt. co.

50 regt. I. N. G.

-
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£ Name, Date of Rank,

Service.

vate of
2 Date and plses of birth
z and age.

U. 8. Army.

National Guard and Other
Service.

8l. Guv A Brewer,
(Comsy. 55th Infty).
Born Dec. 2, '75 in Ia.

Age 30.
B:.G March 27, '05.

52. Louls B. Schmitt,
(Co. H, 534 Infty).
June 20, B'gz in

53. Charles P. Skemp,
(Co. A, 53d Infty).
rn Aug. 30, 'T5 In
111, 20,

Age )
Rk. Apr. 10, "05.

54. Ivan B. EBEllwood,
(Co. M, 556th Infty).
Born 2Dec. 1, '76 in ]Ja.

Age 29.
Rk. Apr. 17, ’05.

55. Harry G. Utley,
(Co. D, 534 Infty).
Born Jany. 4, 'T4 in la.

Age 31,
R{e Apr. 25, "05.
56. Joseph R. Fralley,
(Co. A, 54th Infty).
Born March 2, '76 In

Towa. Age 29,
Rk. May 5, '05.

57. Albert B. Deerlng,

(Asst. o
Born July 27, '74 in Ia.
May 8, '05.

pvt. co. H, 51 inf. Towa
vols. april 26, 98; mus.
may 30, 98; corp. june
20, 98; m. o. nov. 2, 99
at San Francisco, Cal.

pvt. co. A, 49 Inf. Towa
vols. april 26, 98; mus.
june 2, 98; corp. dec. 1,
8; m. o. may 18, 99.

mus, co. M, 51 Inf. Jowa
vols. apr. 26, 98; mus.
may 80, 98; corp. yune
gg. 98; m. o. nov. 2,

2 It. co. ¥, 5O inf. Jowa
vols. lw'r “14. 98 ; mus.
may i m. 0. mov.
30, 08."

pva co. M, 3 regt. 1

pvt. co. H, 3 1. N. G. apr
21, 98; m. o. may 30,
?}8 :re%vt.l;o.oéi. 51 I. N.
o o » i dis.
it -4 ; s. may
> . G sept. 1, 00;
regt. sgt. maj. aug. 17,
01; comsy. of sub. 55th
inf. mar. 27, 05.

mil. Instr. at Wisc. Unly.
during part of 92 and
93; mil. Instr. Ia. State
Normal School about 7
?o;; gvt. co. H, 53 Inf.
- N. G, apr. 7, 05;
apr. T, og. T

pvt. co. A, 1 r L N
G. fen. 25, QEBg? m. o.
June 2, 98; pvt. co. A,
49 regt. 1. l‘? G. sept.
18, 99; sergt. sep. 18,
99: 1 It. oct. 5, 0f;
exam, nov. 21, 1901;
capt. A, 53 Inf. apr. 10,
05; exam. june 16, 05.

oct. 18, 93; re-en.

regt, 1. G. nov. 21,
99: corp. june 21, 00:
sergt. july 31, 01; re-en
mov. 21, 02; 2 It. aug.

pvt co D, 53d Inf. I. N. G.

apr. 25, 05; capt. apr.
zg: U8 §aiakin, Tiare 10,

4 yrs. as pvt. corp. sergt.

urt. " cadets State

’ nen
Bas
£
]
LY
38
g™

=

8382

1
i
s

Bz
§i;§
s
iz




|
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Name, Date of Rank,
Date of Oommission
Date and place of birth
and age.

Number

Service.

\ U. 8. Army.

National Guard and Other
Service.

58, Willlam Bell, (Co. I,
55th Infty).
Born March 13, 56 In
Oregon. Age 50.
Rk May 205, '05.

0. George M. Johnson,
(Co M, 53d Infty).
Born Oct. 10, '15 In
Conn. Age B0,
Rk. June 12, '05.

‘Wilson,

60. Harley B.
(Co. 1, 66h Infy).
n Ia.

Born Oc. 28, '
Ar 30.
Rk. June 12, '05.

61. Amos W. Brandt,
(Co. F, G5th Infty).
Ang. '60 In

24,
Ind. 55.
Rk. July %{ '05.
62, B!rrl H. Bdwards,
(Co 66th Infty).
Born Nov. 24, '75 In 8.
Dak. 80.
Rk, Aug. 9, 05.

1 1t. co. M, 40 Inf. JTowa
vols. may 12, 98; mus.
june 2, 98; m. o. may
13, 99.

sergt. co. 1, 62 inf. Towa
vols. april 26, 98; mus.
may 26, 98; m. o. oct
80, 08.

98 at Des M Ia.

.| capt. co. F,
G. july 1

L,
;.g. 26, 08;
‘98; m. o. oct. 80,

1 sgt. 5th I. N. G. drum
major aug. 20, 1888;
to july 2, 91; 1 sgt
drum ma). july 2, 91 to
july 5, 92; bat. t.
3 1. N. G. july 5, 923
m. o. may 98; pvt. co.
1 55 1. N. G. may 25,
05; capt. m{ 25, 053
exam. june 16, 05.

1. N. G. jan. 17, H
capt. co. M, 53 Inf. june
12, 05,

pvt. co. 1, 4 regt. 1. N. G.
april 9, 95; corp. and
npﬂ 08 re-enl. april

01;

june exam.
3; 01; capt. june 12,

55 inf. L N.
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g Name, Dste of
I..'.

2 Dateand place of birth
and age.

Service.

0.

8. Army.

</ National Guard
{ se!_“m.lnd Other

63. Thomas C. Dalzell,
(Co. L, B4th Infty).

Born Aug. 15, '66 In

T A 39,

b Rk. Sept. %? '05.
64. Charles W. Alkins,

(Co. G, Both Infty).
Born March 19, '71 in
Towa. 8
! Rk. Sept. 1

may
30, 98.

capt. co. B, 50 Inf. Towa
vols. april 28, 98; mus.
17, 98

5 . 0. nov.

1.4, 99 ; capt.
reg .Jnluj. mar.
e u H

re-enl. July 81 B0 cant.

LN
y g :
sept. 12, 08 exam. Sep.
ﬁn‘l’si resig. jan &.:g;

- a8 pvt. co. L, 54
i-.e‘r#," 2[8. 03’ reg. . m.

uly 05;

% ad soneos, B

21t co. G, 51 LN
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RELATIVE RANK OF OFFICERS—CONTINUED.

2 g.:a. Date of Raok, Service.
B D:ta nlod l ;

place of birth y N National Guard and Other
; Bnd sge. ' U. 8. Army. Service.

FIRST LIEUTENANTS.

“1. Bdmund A, Ringland, capt. co. I, 52 inf. lowa, pvt. co. A, 4 regt. I. N. G.

(Bat. Adjt. 66 Infty) vols. april 26, 98; maus. may 25, 91: co. trs. to
Born Nov. 6, '7T4 In la. may 25, 98; m. o. oct. co. 1, 4 regt. apr. 30,
Age 31. . 30, 98 92; sergt. july 25, 92;
Rk. June 21, '99, 2 It. feb. 5, 95; capt.
Com. June 21, 04. aug. 17, 97; m. o. may

25, 98; 1 1t. and bat.
adjt. 52 regt. 1. N. G.
june 21, 99; com. explr.
june 21, 04; reappt.

June 21, 04} exam. june

2. Conrad F. Helbl y v
? pvt. co. A, 52 Inf. lTown |3 years co. I, 5 regt. T
Co. A, 56th Infly). vols. april 26, 98; mue N. G. pvt. co. A, 4
Born Sept. b, 'T0 In Mo. | may 25 908; m. 0. oct. | I N. G. april 23, 98;
o.
co. A, 62 4

Age 35,

Rk. Jan. 8, 00, p
mar, 22, 99; corp. mar.
22, 99; 1 1t. jan. 8, 00.

4 L. Garton, | .0t o, FI, 51 Inf. Town | pvt. co. H, 3 regt L N. G.

‘B't A"-‘t 55th "'"’) volg. april 26, 98; mus. oct. 11, 92; corp. and
Born Apr. 16, '77 1 may 380, 08; reg. a. ™ sert; m, 0. may 80, 98;
:{’ E'" Ani on sergt. mar. 20, 99: m T ;ndNblé. adjt. 51
Com. May 22, '06. SNETI 5% oomn. Saphi, mey 15,
05 ; re-app. t. adjt. 56
nf. may 22, 05
4. Miles W. Newhy, 1
(Bat. Adjt. 56 lnft!) 1 8 fone 6, 00 bat 'n‘cub:f
Born_ June 2, '68 In aov. 10, 03; exam. dec.
Ind. Age 387 17, 03.
Rk. June 6, '00. >
Com. Nov. 10, '08,
K Torle Perrine, 6 bat. 1 +» |pvt. co. G, 2 regt. I. N. G.
(Bat. Adjt. 54, Inty) g P Pl S i ‘57 P 95 dis. sept
Dot Deer ‘75 208 m o sept 8 98 | 27. 955 11E co F,
1. regt. N. G. july 16,
Rk Tnly ‘lﬂ, ‘m 00; 1 lt. and bat adjt.
Com. Sept. 20, '04. 54 Inf. sept. 20, 04.

4. Soth Dean, (Eng. pvt. ¢o. €. 6 regt. I. N. G.

Officer).
Rorn Net, 20, '51 In Ta.
Ao B4 :
Rk. March 8, '01, jan. 81, 92: 1 It. and
- eng. off. T. N. G. mar,
€ 01; exam. july 11,
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Nume, Rauk, vme of
Rauk, Date of Comm
Dute avd place o!hxrtf:

Num! e1

Service.

U. S. Army.

National Gua

rd and Other

Service.

wnd nge.

7. Sam C. Smith, (Bat.
Adjt. 55th Infty).
Born Feby. 2, 3.'?8 in

Mass, Age
Rk. July 30, '01.

8. Andrew M. MeCor-
mick, (Co. F, 08d
Infty).

Born Feby. 25, 'T9 In
Ia. Age 26,

Rk. Oct. 1, "01.

9. Iergg::hml)rbm) (Co.

Bora Jany. 16, 74 tn
Ti. 31.

Rk. Dee. 10, '01.

Frank K. Hahn,
(Bat. Adjt. 53 Infty)
Born Oct. 24, 'T4 In Ia,
Age 31,
Rank June 15, "02,

18. Carl Frudden,
(Bat. Addt. u In‘!ty)
lln Jm. . 79

Rk iy 29, 02

i 85

g

4

co. F, 40 inf. Iowa
vols. april 26, 98; mus.

une 2, 98;
8, 09.

m. 0. may

1 sergt. co. C, 49 Iowa
vols. june 2,”98. mus.

out may 18,

4
W:prn 23' 08 ; mus. june
98; éun. 23,

at Havana,

‘uba.

2 years lowa State Nor-

mal School,

2 yrs. State

Univ. of lowa; pvt. co.
G. 5H1th regt. I. N. G.
march 11, 01; 1 It. and
bat. adjt. 51 regt. july
30, 01; exam. aug. 8,
01,

pvt, co. F, 1 regt. 1. N.

G. may 1
may 1, 98;
« 2, 985 pv
regt. 1. N.
00; 1 1t
exam. nov.

95; re-enl
m. o. june
t. co. F,
G. july 21
oct. 1, 01;
21, 01.

pvt. co. A, 51 eft,
G. dec. 10, 01; l
10, 01 ; exam. dec 01.

Cornell College Bat. 1800 to
2; pvt.

» G. § #
mllﬂ% Wﬂ- .
T
§ s ta
Lo
o o
P e 24 0BG %

23k
i
8
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RELATIVE RANK OF OFFICERS—CONTINUED. RELATIVE RANK OF OFFICERS— CONTINDED.

= i
% Name Raok, Datc of Service. 2 B

£ | Z Name, Rank, UDate of

E ﬁ::x: .lgl‘;l::)la ?)?lgll:‘ll’l U. 8. Army. National Guard and Other | 5 ﬁ:';: L Id-h-l of Com o Seeviie,

B audExe Service. f - and ug: place of b!r I U. 8 Away. National g::vrdcennd Other

15. George W. Banders,
(Bat. Adjt. 63 Infty)
Born Feby. 22, '76 In
Ia. Age 380.
Rk. Jany. 5, '08.
Com. Feby. 8, 08.

16. Frank D.  Grout,

1 sergt. co. G. 49 Inf. Is.

vols. april 26, 98; mus.
Sune 2, 98; 2 lt. dec.
14, 98; mus, out may
18, 99.

4 corp. co. K, 52 inf. Ia.

vaco(:lreg(lNG

april 23, 94; corp. and
sergt. 94 and 98 mus-
out june 2, 98; 2 It. co-
G, 49 regt. 1. N G. july
2, 00; 1 It. jan. 5, 03:
exam. jan. 29, 03; bat.
adjt. 53, feb. 3, 03; ex-
am. feb. 9, 03,

pvt. co. K, 4 regt. I. N. G-
april 12, 05; re-enl. a-

22, Plerre McDermid,

(Asst. Surg.

)
Born Dec. 4, 75 In Ia.

Age 30.
Rk. July 23, '08.

23. Roy A. Cook, (Co L,

63 Infty

Born June 290, '79 in Ia.

Age 2
Rk. .Tuly 24, '08.

enl. I. N. G. july 28, 00;

app. hosp. stw. dls. ex.
term. july 23, 03; app
asst. surg. july 23, 03.

4 years State Univ. of Ia.

pyt. co. E, 49 Inf. I. N.

G. jlil(:)r gg. oo:uI:.No.
vt. co.

40 Int. 1. N. & Juse 16,

(Co. K, 56 Infty). vols. april 26, 98; mus.| april 28, 98; m. o.
Born_Apr. 18, 78 o In. sy k2 98; m. o. oct.| 30, 08; vt.()co.‘plfl,l e gzl-t s;;ft Juu(em 16, oz-
" re| - o > v
2E° Mar. o, 108, 905 corp. april 8, 00; 1 24. Irederic Larrabee, o
M s (Co. G, 56 Infty). pvt co. G, 56 | -
pril 2, 08. Bo:ns.fov 8, '73 in Ia. gl’°§B 08' i lt- July
¢ i exam. nov.
b | A (%eorc bﬂu'lnf Teed, Ig.'-me:r. 02’2,‘9?;‘%0}'5.1“ ' Rk. July 28, '08. Ol.' g
0 ) t. ; re-enl. mar.
Bora Oct 17, 'T5 & in B B ; 2. H Bert Spock, (Bat
80. pvt co. C, 52 regt. I N. ' Adge. S&_Iorhy). DY ‘oo W, 51 regt. 1. N,
Rk March, 80, '08. G, mar. 16, 99; sergt. 5 Born Dec. 17, '78 in la. G. junme 12, 00; sergt.
april 16, 00; re-enl [ Age 32. jan. 20, 01; q. m. sergt.
‘ SoF. 97, 083 reenl, mAT Rank Aug. 8, 03. uly 1, 01; co trs. to co
} 80, 08; 1 1t. mar, 30, 03 ; L £0H. Suny. By S apel 300083 ¥ 0 2 it
| exam. june 4, 03. J % " 031' - AR jtv:m:uz
L) It. and bat.
| 18. Ben Baker, (Co. B, | eo. A, U. 8. A. 2 . sept. |55% %" T8 5 %% ‘ 54 tnr. Jume %, "os. “4I*
| 55th Infly). 26, 91 to oct. 20, 93; LN & mareh 10 26.
| Born Nov. 11, '70 in Ia.| corp. oct. 14, 93; pvt. 5:“‘ ta to N O sigte | Clyde H. Acres, | musc. co. G, 49 Inf. Jowa | PVL. co. G, 1 regt. I. N. G.
{e 35. co. K, 51 Inf. Towe vols LU R g (Co; 4, 88 }“ ). vals. & 26, 98; mus. | mar. 22, 97; m. o. june 2,
Rk. Apr. 11, '03. {ume 18, 98; mus. fune S e Dl Porp Dst. B, 83 10 14, une 2, 98; corp. mar.| 98: pvt co. G, b rat
| 8, 98 ; corp. june 20, 98; e B BT et L N | go 28, g 1, 99; m. o. may 18,| I N. G. sept. 21 3
\ m. o as pvt. mov. 2, 90. | O dec. 13, 9?“'“_'“1: I L Dt 99, .| Dbat. sergt. maj. jan. 15,
jan. 10, 03; 1 it. april i ; ~ b 97j, ToenL oct 15, 02;
i1, 03; exam. june 4, 03. , an. 35, 08 % 1o
Tkt 4, 08; exar
19. James D. Mason, | pvt. co. B, 50 Inf. lTowa RYS: ;:mn's g, gt L bt j i m. apr. 28,
(Co. B, 64 Infty). vols. n?ru 26, 98; mus. | gargt, m. ‘. may 17, “ 27. Albert 8., Bowen,
Born May 20, '80 in Ia. ( may corp. sep. pvt. co. B, 50 regt. I N. - (Co. I, 53 Infty). ovt. co. I 49 I N aG
19, 98; m. o. mov. 30, G feb. 14, 99 “corp. & Born July 28, '79 in Ia. may 12, lance corp.
Ase. 18, '08. 08, e e ' 2-“. o 26. . gly 4, 00; corp. sept. "
5, 01; exam. march 7, Mar. 8, '04. q.go -tf-guuzz.m,
01; 1 It. april 13, 03. 25; t!:. o0, 1. 5182'101%1.
o e R Lx gy, B a7 de
| 9 une 5 7 corp. > i m
| (Oo. l 56 1 une 16, 02; sergt. jul 03; 1 1t. ‘s’
| Tuly “‘"Jo n ooz ;1 it may 7, 085 exain. apr. 35, 04
e nk. WT o8 exam. june 4, 03. 28 uurtx'c Johu)ton, pyt. co. & 51 I. N. G.
dec. 13, 99 ; ‘13,
21, Volla W, _Green,|prt. co. B, 50 Inf. Jowa|OD¢ and enehalf yra inm i May 10, ‘80 ta Ta. IR N o
(Co. B, 5ith Intty)." |~ vols. april 26, 98; mus. oy R el R a G %r 7 085 trs. to eo
Born_ Sept. 201:14 %'uoi.ol:m.o.nov. 5?",“&2%95;“' - Mch. 8, '04. Ba. urf‘NGsor"ﬂ:
Ind. ’ may 17, 98; co. i ex-
Rank July 6, 08 B0 rext. 180G, tob: apr. 28, 04.
18, 99; rc-et:t feb. 19, 29, Joh:‘ F. Ready, (Co. pvt. co. M, 50 regt. I. N,
| § N G, feb, 2 : 8
plected 2 1t dec. 22,02 1 Born Nov. 14, 72 In Ta. mmz‘&‘?'”i&a‘{';
y ' exam, .
03. Apr. 11, '04. oo ey 26, 01371 It
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&
E’ lli‘m::" lBank.t Oste of Service. ‘ _3 Eumke. DB:b:kof Iiinr':mof Service B
E ank, Uate of omm. , = | ANk, pia : >
Z Date and place of biith Natlonal Guard and Other S Date and place of birth National Guard
o Detean P U. 8. Army. Harvice B & uge P U. 8. Army. Servlceﬂnd Other
30. Ralph C. Willlamson, | pvt. co. F, 50 inf. lowa | State University of Iowa, 86. Charles ¥F. Osier, vt. co. F, 52
(B,E Adjt. 54 Infty). vois. may 14, 98; mus. 4 years; pvt. co. I, 5O (Co. F, 56 Infty). pfeh 14, 02; 1 Ilt N“(i
Born Aug. 8, '78 in la. may 17, 98; trs. co I,| regt. I. N. G. mar. 6, | Born Mch. 30, '71 in 12, 04 exam e 32
Age 27. | 50 vols. june 20, 98; m. 99, reenl. mar. 7, OZ; Wise. Age 34, 04, ) g 4
Rk. Apr. 28, '04. o. mov. 80, 98, sergt. nov. 21, 99; 2 1t. i Rk. Sept. 12, '04.
. o Oi'lexlmd et t % 81 1 !
11, 03; t. and ba 4 7. uel A. Greene, | pvt co. L, owa vols. | Council BI
adjt. 54 inf. apr. 28, O4. 87, Ramosl b Inty). april 26, 08; mus may | cadets e ;{}gshts‘cm
) Born Nov. 22, '7T in Ia. , 98; m. o, nov. 2, '89 years; pvt. co, 1 dcir Na
81. George M. Middleton, pvt. co. B, 2 regt. I. N. G. Age 28, at San Franclsco, Cal G. april 23, 987 S R
(Asst. Burg.). 1804 and 1805; 1 1t Rk. Oct. 28, '04. 51 Ia. vols. apri] 26, 98 :
Born Vov 19, '74 In la. and asst. surg. 1. N. G. pvt. co. L, 51 1. N @
Ase mny2!§, 04, X 1 June 19, 00; dis, June
Rk, May 25, '04. may 25, 04. 339- gi".' jre;—en July’ 14,
) o 14, 04 re-
1st. sgt. co. B, 52 Jowa | pvt. co. B, 4 1. N, G. jan. f enl july 21, 04 o
82. g'ru;aet IVIcl;e)rl. (Co. vols, 2?):'1)18 26, 98&;1;:. 25, 92; c%l;p. 3’||uy j92'. 22ny0481.104. eg:&, %“::;
d may ) i woun y 8 apr. H s. jan. | 1t. o
! Bi;n sevt. 20, '78 In Ia. nccldlentll ‘{"‘i%‘“s or 27' o7 'e'“z""l an, 215' i . oy ct. 28, 04.
|1 04 revolver sep , 958 m. 97; trs. to 52 Iowa vols. pvt co. F, 50 I, N.
I Rk June 2, '04 o. ot. 80, 08 as 1 sgt. at | as 1 sgt. apr. 26, 98; re- ) 88. (FC':“"B G.S‘Woem;;)t, ? 20, 00; corp dec.qi j&’é’;
Des Molines Iowa. enl co. B, 52 1. N. G. Born Aug. 1, '77 in In. | DVt 6 Iowa bnt t. art. 8gt. oct. 5, 01; 1’ gt
mar. 18,99 ; 1 Age 28, vols. g 8; mua. June 16, 02; co trs. to
maj. jume 80, 99; reg. Rk. Oct. 31, '04. sz .10 m. 0. sept. co. H, 54 inf. 1. N,
sergt. maj. ju'ly 16, 01; 3 8 at Des Moines, Ia. nov. 26, 02; re-enl. july
dis. _mar. 18, 02; pvt. M 20, 03; 1 sgt. 1 It. ‘oct.
co. D, 56 inf. I. N, G. 81, 04; exam. noy 29
une 2, 04; 1 It. june 04. g
3 H Jjune 22, 89. Joseph D. Liggett,
(1st. Sig. Co.). wpYt. co. A, '3 I, N. G
Bom June 12, 66 In Ta. July 12, 86; corp. sgt.;
83. C. Bagar Bartholo-| PVt 0 H, 51 inf. Towa | military instr. at Jowa Age 89. 1 sgt.; reenl. july 1,
(Co. C 66 Infty). ll.f 16, DG: dis. | State Col.: pvt. C, 55 . Dec. 27, '04. 91; iu(!;p. 5 .a. p. 3 rgt
Bova hec. ¥4, M, i Ohlo, feb. 18, 9&. Ames, inf. I, N, uu28,04~ I. N oct. 4, 94; m.
28, Ia. dis. revo . 19, 1 juno 04 ; exam. o may 98; 1 It. ;1.(,
‘June 28, 04. 90; m. o. nov. 2, at aug., 10, dec. 27.
San andleo. Cal. Tob. 55, 05,
84. m,,u W. Hood, 62 fnf. In. | pvt. co. H, 6 I. N. 40. John H. Hildebrand yvt. eo. inf. Towa | pvt. co. B, 1 re I N
(o 1 "6 mgg) e ;gr" 2'.% 98; mus. | G. may 18, ?C'-t'mst: (Co. -'g'. w,%pﬂav) o. 95; mus | G may B T
Bom “_ 30, mny 98; m. o. oct. reenl. may 18, 96 ; Born Apr. 7 4 in &nu i'"is dis. jan. 1, Jjune 2 98 pvt. co. B,
Canada. Aa. re-enl. 18, 97; re- Towa, 31. 40 rvegt. 1. N. G. feb, 8,
Rk. July 11, enl may 18, 98; m. o. Dec. 30, 04. 00; 2 lleut. april
may 25 98; 1 It. co. EI. 3 02; exam. Jnnc 19, 02}
2 “mﬁ e <X n".')'v Gﬁ%r. It. 'dec. 80, 04,
dJ ’ . H
reenl.’ nov. 20, 02; 2 41. Frank H. Clements : pYL co L, 24 I N. G.
2‘5 dec. 8, 02; exam. feb. égo. “L", b4th In- april 82 ; re-enl.
, 085 11t july 11, 04. : %l “april 1. ‘05 corp. ﬂi“‘;
oy L 3 ¥ ’ ov. 11, °'71 in 3, 06; re-enl. a.s )
5. l. Yan P u”- Pr 9"" I N. G. Age 84, 96; re-enl. may 2, 0T}
, -). ) L ORL T k. Jany. 30, 05. sgt. july 26, ©7; dls.
nonuen. ¥ regt. T. NG sy 3, 60 RS S
ﬂf”' md-’-m...n}‘m 51 G. jvinont.
Juiy 14, '04. : 017 Nations!” Guard o TR ""‘rn"g i Tai 3
e, miy 3% G e o35, 0
' H
, 013 €0, 51 42, Freeman pvt. co. 4th 14'. G.
nt. a8 0v: 4 e Starr (nu. uue. Bath u';,;""‘sg%' B i 14504 ala
. 2o 0: 2‘{,,"'" feb. n:tty may 25, 98; m. o. oct. 9;, 97; re-enl june 14,
02, cant som 18, o8 ug" = ¢ s ot '-"'n&,eu."i
- oct. f . R-I. Mch, 0B. 29
i | 1 4 )
14, o4
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— f 5 Service
g Service. 2 N-mk». ol:-nk.f g:l.e of
£ Name, hank, Date of g§ Baok, g e National Guard and Other
Rand, Date of Comm., . Guard and Other = Date and place of birth U. 8. Army.
& Dbiegod puce of k| v s army. |Netions! Qi nd O % _sndage i
P— G 49. Willilam F. Ohlschla- | 1st. It. co. G, 5lst Ia. |pvt. co. G, 3d 1. N. G.
48. Frank A. Burdlek pvt. co ; 1t I N. r4 ger (Co. “I” BB5th In- vols. apr. 26, 08; mus. june 11, 92; corp. ﬂ.pr
(Co. “H", 584 Tnfty.) Sie B 92; dis. 8o =g ' Born Feby. 7, °63 In Ger-| may 30, 08; capt. july | 25, 93; sgt. aun
Born. Oct. ' 15, '72 in 95; reenl co E, A many. Age 42, 26, 99; m. o. nov. 2, 99. | 93; dis. june 29, 55. re:
Towa. Age 38. ToRt 0 10 ) S Rk. May 25, 05. enl. july' 1, 95; 1st. It.
Rk. Apr. 7, 05. co. “H", 53d_. L N o5 june 29, 96. m. o. apr.
april 7, 05; 1st. 26, 98; pvt. co. I, 55th
april 7, 05. 1. N . may 25, 05;
1st. It. may 25, 05.
44, Ivin A, Agard (Co. t. co. A, 49th Ia. vols.| pvt. co. A, 1st. I. N. G.
b AN std ey | Paprit 26, ' 98; mus.| = july 9, 90; dis. july 5 50. Merton E. Sargent | sergt. co. I, 52 Inf. Towa | DVt co. I, 4 regt. I. N, G,
Born Aug. 10,78 fn| june 2, 08; corp. ~sept. el iy 5 90 (Co. “1", 56th Infty., | vols. april 26, 98; mus. | april 9, 95; corp. and
lowa. Age 82. 30, 98; m. o. may 18, dls. july 11, 96; 9‘:; Born Jan, 23, 756 in may 25, 98; m. o. oct. sergt. 97 and 98; me o.
Rk. Apr. 10, 05. 99 at Savannah, Ga. co. A,  49th I N. Towa. Age 80. 30, 98. may 25, 98; pvt. co. I,
sep. 18, 99; dis. sep. 18, Rk, Tune 17, 05 B2 regt. 1. N. G. april
02 as 1st. sgt.; re-eml. J 5, 99; sergt. apr. 5, 99;
oct. 13, 02; dis. oct. 2 1t. aug. 21, 01; ex-
13, 03; as 1st. sgt.; re- amined nov. 21, 01.
enl. oct. 14, 03; dis. 1st. It. june 12 1905.
oct. '14 04 im 103‘; ng;d.
re-enl, oct. 15, i . Ge 3 ‘0. pvt. co. M, 49th I. N. G.
It. sep. 19, 04; exam. m.-Mgfn:?:;dIl:fet;?)en e may 17, 00; dis. may
feby. 23, 05 llt, 1t. Born dec. T, ‘81 in 17, 03 as corp.; re-enl.
april 10, 05. lowa. Age 24. ﬁayoslv. 013; dis. may
Rk, J 12, 05. as 1st. sgt.; re-
45. Barle C. Hegsler | PVt 0. D, Nebr. vols.|@iL hatr in Red Oak e eni. may 19, 05; 1st.
" (Co. m", Bsth Tney) SPriLle. D6 ma Apel e N aar of Nt B aneh A3, Iw.
| " H 8. may
} ﬁq;: OXtEe 21_?, 78 1n as Ivt gt . 2Nyg 9091 pyt. Ngl&r 52. George M. Castle pvt. co. B, 51st I. N.
Rk. April 17, 05. ais, & u Pl : {Co. "B, B5th Infty.) dec. 12, v9; dis. dec. 12,
‘ . s aprdi 55 ""5s "ma ) Born Oct. 28, '78 in 02; re-enl. dec. 16, 02
1 corp. acct. mus. Into U. 1st. It. june 26, 05.
i 8. vols. pvt. co. M, 51st lowa. Age 27.
i 'LgtN g nov, 21' 99 ; Rk. June 20 05.
L sgt.; dis. nov. 21, 02: pvt. co. H, 55th 1. N. G.
il reenl. nov. 21, 02 ais. 53, Burt K. _Kennedy {uly 17,7055 1at. It. Jol
{l '1'3" 0.‘;1 23'1{“5“‘ dz°§ f(go; H", 66th In- 17 July
{ an. 4
; exam. feb. 28, 05 : Mo, Faeas (e
10 1t april 17. 05. 1 Rk, Tuly 17, 05.
vt eo. MDY, 0. inf. i
46. Jesse O. Young (Co. o april 25, 05; lst. 1t. | 54. John H. Steck (Co.| 2d. corp. D, 50th Ia. vols. [ pvt. 0. D 2d 1. N. G.
Il BoD", 534 Tnfty.) april 26 05. " i "D, Bath Infty,) RRTAL 28, 96; muw. l? 0. may
i m_in Iown. Age. I Born Oct. 4, '76 In 18, 98; m. o. nov. B0, ss, pvt. , 5Oth I.
| Bk. April 25, 05. \ lowa. Age 28, 98’at Des Moines, la. 25, 01;
| pvt. hoap corps 50th L. Rk, July 21, 05. o. wlth co. may 15,
| , 47, (c:.ugus 8. . tmo.t 22, ’OI: 3 gg %-2 sgt; re-enl. m;‘y
8 'l 8p. ew. ;8 . 1
] Born Jan. f’f 76 In 1“52 s, June 22, v d : 02 reents Sand S5, 05;
| lnogt“" Aﬁ e e:l:_h-h &p nt !enlN & -xt.. lat lt‘,’“&ﬂ 21, 05.
{ 4 am. dec.
i fune 23,04, 1st. 1¢. G ; ;
‘ ”nd asst. surg. may 8, 65. Thomas P. Hollowell, | pvt. co 50th inf. Ia. | -pvt co. F, 2d. I. N. G.
! Jr. (q):: wA"  B4th :v::l.' l&;’ﬂ 26, 98. m, D:i apr. 2[8. 98 lu'. u:tt‘
‘ ty. V. 50th Ia. vols.; p co.
| . 48. Amos Horner (Asst. DY e corpe. e - Born Apr. 28, ‘78 In| Molnes, Ta. F 60th I. N. G.
il R e 04, 1st. It. and asst. i W, </ T iotﬂ‘:-“i
i Towa. 26, e B . co. A, 54th Inf. may B,
May . 05; 2d. It. may 5. 05;
} 1st. It. aug. 28, 05.
| Fred D. Hudson (Co. pvt. co. G, slrﬁt. 1. !l.
} “G”, 55th Infty. G. mar. 11,
; e et B 8
| Rk. Sept. 18, 05. : 18, ob’
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RELATIVE RANK OF OFFICERS—CONTINUED. RELATIVE RANK OF OFFICERS—CONTINUED.

E ﬁnn;c. D!innk.f %-w of Borvice 3 N-mku 'l?-anlt nt.e of Bervice
A te of Comm., ¥ Rank, Dare of
E J A Natlonal Guard and Other 5 %
Uate and place of birta 0 7 % 2 Uate and placn of blnh National Guard and Other
Z n d age, ¥ .8, Azmy; Service Z nnd age. 2 SLER Ay, Service
5T. Eric G. Knos (Co. ‘ muse. L, 524 JTa. vols. | pvt. L, 4th I N. G. may | 61, lotson, Jr. vt. ¥, 55th I. N. G. nov.
“L, 56th Infty.) apr. 26, 98: mus. may | 23, D | (Co e St Infty.) ™y, o8 L feb 33,
Born Aprll 8, "M in 25, 08 m. 30, 08; T Born Anxmt 14, '76 In 3 04; q. m. sgt. jan. 1,
Sweden. Age 31, 98 at Des Molnes. Ia, N. G. ? Towa. Age 30. 05 1st. sgt. april 1,
Rk. Sept. 25 05. :’I;’,):‘Il’l . 00 Pty Rk. Nov. 4, 1905. 05; 1st. It. nov. 4, 05;
march 1:’. 112:' sgt. nov. exam. dee, T, 05.

d It. dec. 28,
04 ; exam. feb. 23, 05

“62. George Luckhardt | hot ¢, ©, BOth inf. Ia. | pvt. co. € 50th inf. taby.
1st It. sep. 25, 05. ™S

" P
(Co. “C", Gdth Infty.) | *yolg "apr. 26, 98; mus. 09; co July
Born June 30, '76 in m"., 1-,p 0 0‘ m. 0. nov. 99 re-enl. eby. 13, 02-
Germany. Age 29, , 08. 2a 1t june 6, 04; exam.
Rk. Nov. 6, 05, nug 10, 04; 1st it. nov.

58. John pvt. F, 3d I. N. G. may a8 G, (
(Co. "F‘" ch anty) 22, 96; dis. may 21, 98; E—
Born Dec. 4, '78 in pvt. F, 51st L N. G.
Towa. Aga 26. June 18, 00; corp. july SECOND LIEUTENANTS.
Rk. Oct. 05, 4, 00; sgt. april 10, 01;

co. trsf. to K, 54th I

N. G. nov. 26, 02; re- oy, co, 4 regt. I N.
enl. june 18, 03; 1st. ‘Second Lts. sergt. co, K, 52 inf. Towa G. Juu 14. 94, m. o
sgt. sep. 10, 03; re-enl. 1. Thomas F. Rutledge vols. april 26, 98; mus. may 25, ;_pvt. co.
4 un 3 3 _ re-enl (Co. “K", 56th Infty.) may 25, 98; 'm. o. oct. 52 N. G
june 18, 05; 1st. It Born Dec. 18, '73 in| 30, 98, . march 14, D9; 2 It. dec.
oct. 0, exam. dee, 7, Wisc. Age 32. 23, 00.
|
vt. co. K, 1 regt. I. N, G. 2. Willlam  W. Aldrich | pvt. co. F, 49 inf. Towa |Pvi. co. ', 1 regt. sept.
00, Bdward H__ Reloh v "ny 12, 00 - corp. (Co. “E", 55 Tntty.) | vols. april 26, 98; mus. | 2% 07:'m. o fune 3, ‘
T g g | K, 4 regt. oct. 1.,, 92 Born Sept. 28 '77 in June 2. 93. nl:h tnb 2 k"g” co. F, 49 -
Born June 5, '67 In e AL B B e 5 ot dis. ‘sept.7; 007 pot. !
NT T hae | e,,, may 25, 96; sergt. Rk. Dec. 3, 01. 99. 'flsvto: _‘1.2 ?’00;"_ nvt.
, 015 dee.
Rk. Oct. 24, 05. K. 1 regt. jume 1, & 01; " exa dec. 19, |

06. re-enl. may 25, 97;
. s, may 4, 98 pvt. co.
!é( 49 regt. I. N. G. dec.

99; dis. dec. 6, 02; ; Pt co. B, 49 regt. I N.
reenl.’ jan. 5, 085’2 It % ‘i"c‘;"‘ M m’ G. feb. 5, 00; m. o.
| meh. 19 3 Born Sept.’ 2’! 79 10, 02; co. L
april 2, 26.
24, 05. 2

I.t. June 12, 02.

60. Rudolph M. Ander- | pvt. co, F, 624 Ia. vols. | il Instr. cadet  batt.

wy N unly. of lowa 5 yrs.; 4. L. &:rl €0, gt. I N.
n (Co. ; (78 Mth In- | ma yﬂg.; "eorpm“f may Sl B (Co. g n” iy i”,!’ m
‘Born Juu 30, 'T7 In| 98; =0 oct. 80, 98 at | battery artillery june Born March 13. 70 " in ’“‘«; y pyt.
lw"oer. e SR o‘?ﬂ:! Ht 013 clv??:g mun:s"'ssuz 23,
Lo 98- 02 major sept. = 25, e i 02

mm:d?'i i

a

047 pn b, iy .;'E 1
0 e e W. Kulp (Co. | pvt. co. B, 50 Inf. Ta. vols. | pvt. . B0 regt. T. N.

: ] O i At s umxzi"?;'( Gy o e s P'G, fob. 14, 901 reenl
sgt. july dfnm;q.nf m,m 4 in gg..u:m. o. nov. m'&lt ;31;.‘“‘
R (. e 53, 08, 2 it R
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RELATIVE

RANK OF OFFICERS—CONTINUED.

Nume, Kauok, Date vv!
Rank, Date of Comm

Numbher

and age,

Uare ‘and. place «f 11 th

Service

U. 8. Army.

-l

John A. Stewart (Co.
“A", 56th Infty.)

Born Feby. 22, '64 In

TIowa, Age

Rk. June 15, 08.

8. Norman T Kissick
(Co. “F", b54th In-

Rk Al]g 3, 03.

9. John F. Rau (Co. “C",
53d Infty.)
Born Sept. 10, 'S80 in
Penn. Age 25.
Rk. Sept. 10, 03.

10, Holland M. Scott

(Co. “G", 53d Infty.)

Born \ov 21, '67 in
Towa. 88,
Rk. Dec ]4 08.

11. Franpk J. Lund (Co.
“C", 56th Infty,)
Born Feby. 5, '76 In
Towa. Age
Rk. Jlny 4, 04,

12. Pollok J. Wallace
owa. Age 80.
Rk. Jan, 11, 04,

13. Fred Stough
(Co. "B" 56th Infty.)
nzm

l 17, '81 in
o!u Age 24
Rk. Meh. 8, 04.

2d. sgt. co. G, 49th inf. Ia.
vols. lprll 26, 98; mus.
June 2, 08; col. sgt.
99 at Savannah, Ga.
Julyoé 98; lll: lgt. dec.
;m.

National Guard and Other
Sarvies

pvt. co. A, 4 regt. 1. N.
G. july 4, 93; corp.
Jjune 10, 05; sergt. sept.
28, 95; dis. may 7, 98;
pyt. co. A, 52 regt. I.
N. G. march 22, 99;
sergt. march 22, 99; re-
enl. march 7, 02; 2 It
june 15, 03; examined
july 1, 03,

pvt. co. F, 51 regt. 1. N.
G. march 19, 00; se

nov. 26, 02; reenl
march 19, 03; ‘2 1t. an
ga 03; exam. aung. 2

pvt. co. C, 49 L N. G.

april 29, 04,

pvt. co. C, 52d L N. G.
may 21, 00: corp. ai
17, 01; sgt. mch.

enl. jmie 10, 03; 3
2 16 Jany. 4, ba e
am, apr. 29, 04,

pre. o0. D, 922 1[ﬂ N. @
une 8, june
"o D, Soim

22. 91.

N. gr 15, 01;
ﬂ!u. my 15, 02 muster
ouft of co m-enl co. D;
50th 1. G. a
may 29 02 2d. lf. jan.
11. 04; exam. april 29,

1!1, yrs. Towa Stnte Col-
ege ; pvt. co. B, 56th I
N G. juzeiﬂ. 08 .‘L

nn. zprﬂ 29, ol. ;
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RELATIVE RANK OF OFFICERS—CONTINUE! .

B
% Name, Rank, Date of
& Rank, Date of Comm ,
£ uate and place of bi th
Z and age.

Service

U. 8. Army.

National Guard and Other
Service

14. Ro oy BE. Brady (Co.
“D", 55th Intty)
Born March 29, '82 in
Towa. Age 23.
Rk. Mch. 14, 04.

15. George M. Walker,
(Co. “E", 56th Infty.)
Born Nov. 17, '72 In
Mo. Age 33.
Rk. Apr. 11, 04.

16. Charles C. Cummings
(Co. “M", b4th Infty.)
Born Oct. 23, '72 in
lowa. Age
Rk. Apr. 25, 04

17. Jess 8.  Kellihan
(Lo “D" 56th Infty.)
Born Sept. 10. ‘81 in
Iowa. Age 2
REk. June 2, 04

18. Francis A.  Under-
( “C", 55th

'76 In
Wwa. Age 29.
Rk. June 28, 04.
19. Thomas E. Harring-
ton (Co. “H", b56th
Inf

Born Aug. 10, '78 fin
Towa. Age 32,

Rk. Aug. 8, 04.
20. Gustave G. T. Fre-
berg (Co. “A", B5hth

Infty.)
Born July' 14, '84 in
Towa. Age 20.
Rk. Oct. 24, 04.

pvt. co. I, 52d Ia. vols.
Jjune 28, 08; mun. June
28, 98; m. oct. 30,
98 at Dee Molnm. Ia.

pvt. co. M, 50th Inf. Ia.

vols. may 17, 98; mus.

may l'l, 98; m. o. nov.
J

pvt. co. L, 50th Ta. vols.
may 3,

corp. co. K, 18th U. 8.
A. l&)ﬂl 18, 99 to april
17, 02.

pvt. co. F, 52 Towa vols.
may 1, 98. mus, may
25, 98

98; Lance rg july
98 m. o. oct.
at Des Molnes, Ia.

pvt. co. H, 52d Ta. vols.
april 26, 98; mus. may
98 corp. july 1 98.
oct. 30, 98 af
Moinu. Towa.

pvt to D. 5lst I. N. h
dec. 99; corp. and
sgt; dls "dec. 11, 02;
re-enl. dee. 11, 02; 24.
It. march 14, 04; exam.
april 20,

july 1, 08} 2d 1t. apr.

11, 04: exam. april
29, 04,

pvt. co. M, N &
feby. 1, 97 trsf to 50th

Ia. vols. may 17, 98;
pvt. co. M, 50th I. N. G.
feby. "l. 99; corp sept.

gt. may 31, 01;
re-enl. feby. 21, 02; 2d.
1t. april 20 04 ;

g. 10, 04.

pvt. co. L, 24 1. N. G.
May 3, 98; trsf. to 50th
Ta. vols, may 3, 08;
pvt. co. D, 56th 1. N.
G. june 2, 04; 2d4. It
june 2, 04; exam. june
22, 04.

1 yr. lowa State College.
prt. co. F, 524 I. N. G.

n A Jun 3
04; 2d. 1t. june 28, 04.
exam. aug. 10, 04.

pvt. co. H, 4th I N. G.
mq:’y 24, 97; trsf. to

aug. 8, 04. Bxam. nov.
14, 04.

pvt. A 51st. 1. N, G. dec.
10, 01; corp. feby. 20,
02; sgt. april 23 02;
1st. sgt. feb. 4, 03; 24.
It. oct. 24, 04; exam.
dee. 12, 04.
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' RELATIVE RANK OF OFFICERS—Coxtinuen:
RELATIVE RANK OF OFFICERS8—CONTINUED. |
— . ST Service
£ - < " Service. % Neme, Rank, °
Z Name, Runk, I’)ntu of| ) = nk, Date of Com Nati ( dand Other
‘E Rank .J&"&.‘iﬁ Somm., U. 5. Army. National Guard and Other ! E DA iand pince of birth U. 8. Army *Hanal Qusedan
Ao iy Bervice. Z snd uge - S I e
— o8 military instr. at Towa
21 Willism F. Richmond 2 yrs. member of High 28 Charies H, Wunfer State College at Ames,
Co, “L", 55th Infty.) School Cadet co. pvt. co. i lich )( 4 DVt. co. A, 40th I. N,
Bnru May 6, ‘82 in Ly qgut L N. G. nov. ¥ nﬁ!J " 2‘( ‘80 in G. sep. 18, 99; dis. sep.
Town. Age 48 18, 02; corp. sept. 8, 03; Born Jun . . 18, 02; re-enl. oct. 13,
Rk. Oct. 28, 04. sgt. may 25, 04; 2d. It. Zowe. “i' 5. 02; dis. oct. 13, 08; re-
oct. 28, 04; exam. nov. 0 Rk. 0, enl. oct. 14, 03 : 'sgt. noy,
22, 04. 3 21, Oii dis. loct_ 14, 04
1 re-enl. oct. 15, 04; 24.
22, Henry A. Woellhat vt. co. F, 50th I. N. G. z =
polCo- 0 sah ity P Iy 18 007 corm,’ uly . april 10, 0.
rn June = W n 19, 01; s nov H 1 Ni :
lowa. Age 30, q. m. sgt. apr. 8, 02 ; co. T 20. G. Logan (Co. ﬁ me: 3 U nkv‘ '(}P“mgg;
Rk. Oct. 31, 04, trsf. to co. H, 54 Inf. L “M", 65th Infty.) 12, 00; corp.; dis. meh,
N. G. nov. 26, 02; re- ! Born Sept. 25, 'S80 In 12, 08; re-enl. april 1,
enl july 16, 03; sgt. Towa, 25. 03; corp.; dis. april 1,
nov. 1, 08; 2d It. oet. ! Rk. Apr. 17, 05. 04 re-enl. april 30, ot'
31, 04; exam. mnov. 22, i corp, and sgt.;
j 04. (A april 17, 05,
| 28. Fred L. Fisher (Co. pvt. co. B, 49 I. N. G. pvt. co. D, 53d i
‘ “B", 53d. Infty.) feby. 6, 00; sgt.; re-enl. \ 80. Jesse G. (Co. 25,05 : '20. It. sprit e
! Born Jany. 15, ‘80 in feby. 6, 08 ; feby. ! “D", 53d !ntt! ), 05,
| lown, Age 24, 6, 05; 2 It. dec. 30, | Born Anc M. 74 In
Rk. Dec. 30, 04. 04 jexam. feby. 23, 06. | wa., !a
| 24 Willlam Smith (C pvt. co. L, 54 inf. L N , BX. Apr. 55, 06.
| m Sm 0. 3 . l vt. co. K, .G
, L B Infty ) april 8,03 ; eo%: i 1. &; Conaway (Co. | 1st. sgt. co o B _is. Y a8 e ane & Juax
orn Dee. 10, 77 In 1, 04 2 16 7 89 Soth B | YOI AP o. mov. | reenl 'aug 8, 96 ais.
Town. Age 25, 05} exam. feby, 23, 05. ! L n B oo | suw 89 n—enl'nns
Rk. Jany. 80, 05, Aﬁu 35 a v 12, 97; trsf. to blst I
lx. Apr. vols, lpl'ﬂ 26. 98 as m
25. Bdward 0. muse. co. H, blst In. vols. agrl.eonne“thaloy‘l sgt.; re-enl. co. K, 5lst
(Co. “F", B5th T utty) apr. za, ; mus. may wedish Military School L N. G. feb. 24, 00: 1o
Born June' 22, 'T4 , 98; assgn. to duty at Stockholm, “Sweden. 24, 00: o
Sweden, 31. as priv. june 22, 98;| pvt co. H, 3d L N. G. bist. 1. N. G. a
Rk. Mch, 24, 05, corp. apr. 10, 99 ;m. o, nov. | april 5, 98; t to 17, 01; dis, 4, 03 ;
b2 193 at San Franclseo, [ Dl N ! re-enl. ‘mch, 11, 03 1st.
% N. E‘.zt:n. 27, 05; 2d. 1t sgt.; 24
. mel »
[ y . t pvt. co. G, Hlst Ia. vols. meo-l.ut:h L N @&
26. 1 B Culp (Co. | pyt. co. C, 52d Ia. vols. (pvt co, C, 4th I N. G. g e, m 14, 98; ”ﬂc‘te 03.6' i it.
“M", B6th Infty.) may 6, 98; mus. may 5, 98; trs. to 52 "“i..mﬂ’xix.u "
iloorn June 9, ‘76 In 25, 98; m. o. oct. 30, 1 Nmtg.pvt.'w,mu,u % Y &th'& 8 o
Rk. Meh, 80, 05. ll,h;wt.eo. ' pvt. co. G, 36th U. 8.
LN, 30, 0 vols. 4
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RELATIVE RANK OF OFFICERS—CosTIUURD.
i OFFICERS RETIRED SINCE LAST BIENpJAL REPORT.

E g:mo. DK“kél %:: of Service. ]
m. , N J
[ D.?:',md“;m. of birth 0. 8. At National Guard and Other E 3
2 and age. Ul . Service L
ol £ Naeme, Hank, Date of Service.
£ RBank, Date of Oomm.,
85. Harry B, Schriver pvt. co. B, 51st I, N. G. ~ Date ana place of birth U. 8. Army. National Guard and Other
(Co. “E", bsth Infty.) dee. 12, 99; corp. mech. 3 and nge. Service,
lI{lom M:y ):i. ‘81 in 17, Ol2:ddll.lgec.2}2, 02;
ans. ge 24, re-enl. dec. 16, 02; corp. JUTANT
Rk. June 20, U5, sgt. feby. 19, 08; 1:‘:. %?th Rank o? nglna%
sgt; 2d 1t. june 26, 05. DIER GENERAL.
86." John F. O'Connell pvt. co. H, 55 I Ju § Byers, Melvin H. pv}l:o. 58' g‘ﬂln:‘- l:« V.O‘:l. 2 (l]t co. C, & regt. 1. N.
(Co. “H,” 55th Infty,) 17, 05; 2 1t. July 17, Og i R H . o g i mar. 1, 80; 1 It. aug.
Born March 13, ‘84 In ; . v 9o » 81; capt. jan. 2, 84;
lowa. Age 21, k| re-elect, feb. 4, 89 co.
Rk. July 17, 05. k| trs. to co. C, 3 apr.
& . i 3 Eg;_ 9223 i 9:::-elect capt,
87. Geo B. Whan (Co. | pvt. co. B, 51 lowa vols. [pvt. co. B, 3 I. N. G. y '8 - =9, U4 maj. 3 regt.
S, B5th Tnfty.) apr. 26, 08; mus. may|°'E 67 He o o1 10 apE sept. 3, 95; adjt. gen.
Born Oct. 21, "'78 in| 80, 88; m. 0. nov. 2, 99| apr, 26, 98: reenl eco. feb. 1, 98; reapp.
Town. A? 27, at San Franclsco, Cal. B, 51 1. N. G. dec. 13 feb 1, 00; reapp. jan.
Rk July 20, 05. 99; corp. dis. dec. 18, 16, 02; term expir. feb,
02, re-enl. jan. 2, 03; i 1, 1905,
sgt; 2 It july 20, 05. | Bt &
88. Herman C. Johnson, . 50 lowa vols. | PVt co. G, 2 regt. 1. N,
Co. 1, 68 Tnfty). ol T T o v , Chnghlay Hary Bood | e 0e: us. may | O Jume 3. 7; sergt, mad
Born Aug. 20, 'T9 in Ia. 08; 2 It. Aug, 0, 05; ex- ! 18, 98; m. 'o. mov. 80, 1 and 89; 1
A{e 25. am. dec. 7, 05 - It. June 8, 91; capt. jan.
Rk. Aug. 9, '05. R 2.5 Q:BM.Z ma.
» 98; m. o, 1
89, John L. Prichett, |2 sﬁ. F, 50 lowa vols. apr. [ pvt. F, 2 I. N. G. feb. 26, ! 985 col. 50 regt. I. N. G.
(Co, A, B4 Infty). , 08, mus. may 17, 94: re-enl. feb. 26, 97; mar. 20, 99; com. exp.
Born May 10, '76 In Ia. | 08 m. o. nov. 80, 08 at | re-enl. mar. 15, 98; m. o, mar. 20, 04.
Ag 20, g Des Moines, Ia. may 17, 98; re-enl.
Bk Aug: 28, 06 %t L e B LIEUTENANT  COLO-
H . -june
8, 90; dls. june 8, 02; Clap . 49 Inf. lowa wvols. apr |PVt. co. 1 regt. I. N. G.
pvt.  co. jA, 64 I “.wn u;mjml,og; w.gih:o;llt. an.
N. G. 5, 05; 2 1t e m. o. may 18, 99. 3, 01; to co. 4
ang. 28, 05; exam. dec. regt. lgr- 30, 92; capt.
A K. 1 régt. june 1. 04
: . Phil " pvt. co. G, 51 Inf. I N. maj. 1 feb. 25, 96
0 (Pm 3,“;'5"{"""’? G. mar. és. 01; sgt; re- g mus. out june 2, 98;
Born Sept. 30, '78'In Ia. enl. 28, 04; 2 It maj. 49 regt. I. N. G.
26, sept. 18, 05; exam. dec. mar. 26, 00; It. col. may
k‘{'m 18, '05. : 7, 05. }8. 3'9 com. exp. may
41, Grant N. inden pvt. co. I, 50 I. N. G. mar. " ; . B, 2 . N. Q.
- (Co, 1, 54 Infty). 0, 99; re-enl. mar. 7, 02; Wlw e “gf;u“;,," g%? 9’%‘- -y ”i;l:: 15, Sﬁmcolrpnll?d
Born Mch. 4, '81. " Age corp. Juiy 18, 02; agt.} ; in 17, '98; ‘m. o. 58 and 80; re-enl.
. may ; reeni, . . ne 14,
RK. Oct, 30, '05. 7, 05; 2 It. oct. 30, 053 B, W - 15 11t avg. 8, 315 ean.
exam. T 05.. y < June 2, 92; resig. dec.
42, mah Othmer, (Co. pvt. co. C, 50 1. N. G. july } ' l.l.et' 02 g;nmugn-& 3
s ¥4 Dew), i 11, 017 sgt. feb. 17, 02; b T
ﬂ.’“',{'" it Ieen e .t 96; m. 0. may 17, 98}
" nov. ; exam. capt. 50
Nov. 6, 03. dee. 17, 05. 5 a. % 99
48 ¢k J. Taylor, pyt. co. L, 56 I N. G. jan.
(o 5 B8 ntty). ¢ 28, 03; L corp. apr. 17,
Born Aprll 17, 17 In 04; o m. gt sept. 14,
. 04 ; red. to # own
4 Rk. Nov, 8, 05. m::;?uia_
| it. co. L, 56 inf. noy. P
= fo Gd: exam. dee. 7, 05,




64 ADJUTANT-GENERAL’T REPORT. ADJUTANT-GENERAL’S REPORT. 65

OFFICILRS RETIRED—CONTINUED. - OFEICERS RETIRED—CoONTINDED.
;:: Nema, Rank, Uate of | —a Servioe. $ E Name; Date of Rank, Service.
By ..E::':ﬂ.". of bl th U. 8. Army. National Guard and Other ‘ g Dete aod v:m of birsh U. 8 Ar .|National Guardand Other
% and age ’ Service. y and age. - Service.
Parker, Sanford J. [mn) 52, Inf. lowa vols. | pvt. co. H, 6 regt. 1. N. Odle, David M. capt. co. B, 52 Inf. Jowa | pvt. co. B, 6 regt. I. N.
56 Infty, apr. 26, 98; mus. may G. 80; corp. sergt. 82; 56 Infty. vols. apr. 26, 98; mus. June 25, 01; 1 sern.
25, 98; m. o. oct. 80. 2 It. sept. 9, 86; 1 It may 25, 98; m. o. oct. april 92; co, "trs. to co.
08, aug. 15, 88; capt. july 30, 98. H, 4 regt. apr. 30, 92;
8, 91; co. trs. to co, D, 1 It. june 5, 93; capl.
4 regt. april 30, 92; July 22, 95; m. o. may
maj. 4 regt. feb. 26, 94 ; 25, 98. capt co. B, 652
m. o. may 25, 98; It regt. 1. N. G. mar. 13,
col. 52 regt. I. N. G. 09; maj. 52 regt. may
april 20, 99. 10, 00; com. expir. may
com. expired apr. 20, 04. - 10, OB5.
| e PR t L, 50 Inf, 1. N. G Sy, Desiel &
unlap, John capt. co. TIowa |1 1t. co. A, 2 regt. . G. mery, Danle . T, . B, Universit .
54 Infty. vols. may 10, 98; mus. mar. 31, 90; 1 It. and Regt. Adjt. 54 Infty. wstact: Univ. o;elowz,%.l
may 17, 98; m. o. nov. bat. adj. 2 regt. mar. 12, pvt. co. G, 2 regt. I. N,
30, 08; 94; capt. co. L, 2 rgt. N (. apr. 19, 84; corp. sgt.
may 10, 98; m. o may } 1 sgt. 85, 86 and 87; 2
17, 98; maj. 50 regt. 1. 1t. july 15, 87; 1 It. june
N. G. mar. 20, 99; com. 4, 88 ; capt. mar. 21, 90;
expir. mar. 20, 04. resig. dec. 122.]93 # cll;li
d q. m. rig. jan.
Hilo Otto, maj. 52 Inf. Iowa vols. |pvt. co. A, 1 regt. I. N. G. 3"1' : gnpn and i'q{l. adj.
5¢ Infty. apr. 26, 98; mus. may april 28, 86; corp. %' 50 rvgt. april 1, 99; re-
25, 08; m. o. oct. 80,| 1, 88: 2 It sept. sig. mar, 81,
08. 88 c.pt. july 24, 91;
trs. to co. 1, 4 rcﬂ
nprll 30, 92; an
june 24, 97; n-{
25, 08; maj. 52 regt. 1
N. G. lpl‘ll 20, 99; com.
explr. apr. 20, O ; SUMMARY OF DISBURSEMENTS NATIONAL GUARD FUND.
Hume, John T. . 51 Inf Jowa vo
Asst. AdJE Genl. Wt 26, 98: ‘mus. may LA ’s{"f,.:, e s of als ts made from the Natlonal Guard Fund from Nov. 30th,
30, 98; m. o. nov. 2,| 75 82 2 it july ao, 1903, to Nov. 80th., 1905. (Itemized Statement Filed With The Governor).
f o T e B Ty e A T S e S -y o7 57
b mar.
<y Sl T e e e S TNSEREEICE RS S S PR 4 S1.86
co. A, 3 regt. L. N. G. ‘ ,300.62
feb. 4, 80; asst DR DAY o O O o s LS s AA s » o s ENE TRt e ceuahin e 20,1089
ﬁj}ﬂ?ﬂl"ﬁ“”’tﬂ: Armory rent, fuel and light, postage and stationary ................ 80,463.88
nndun.'ndr.'un.np. Inspections, expenses and per dlem ........cciceeieanionranavanna 2,560.55
21, 02; decl! adjt. 3 CRMD PRY «coivrrerrersennsrrsssiscassssnsssnnscsansanssssssses 80,004.37
regt. july léoﬂé’ms- 3 State Rifle Range, pay detalls and rifle teAmS ......coveecicareeas  5,059.05
o o P e BERBRIR s (o cae s Lasisg s se 2,579.40
may 21, 00; asst. insp. annual camp .. 2190.89
gen. dec. 24, 00; mal. f Muunomp 622.76
B ol e s k S T
m.lil:'n:naxp.lpr.l: i Muﬂmdmelmm S S T PR, 196.10
Lee, Jesse W. t. C, 52 Inf. Towa - | i
esse W. capt. co. M 025.41
A3 Turty. Tole apr: 30, 08 mu. | pet. co, C, 0 sogt. 1 N. G k N It
; m. 0. oc : corp. 90; %
80, 98. 16, 931 1 1t. dec. 81,913 075.54
co. tr;o'to’;o. g’:nct. !
¥ 14, 95; m. o. w g‘i AL e
9 fsot o O 8 'g; o S e W e e i o T
mmm-}tv”: Batanes 10 Tenll DRE 17 W0 2 5T i s re s e iscominaine on 6.831.14
com. expir. may 8, 04. Appropriation Mar. 10, 1804 .......cciiierereereirtisrasnn
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Appropriation to June 30, 1805 ....... wawai e aniu essescasncasans 70.000.00
Appropriation B0 Tune B8O, IOV .cuavviivissesiessimessesesine 70,000.00
Cash turned Into State Treasury for sales of stores and for net
PORGROE ilvnoigio oiolom ninpaisieuion o e veonne o me s wesingaiewcunan 4,758.07
Total siaens SRR g A ceviame ey @ wewah NP R $164,224.68
TOtRI eXPMBIEOTRE. ;ioovconiionansiivonsssnon & awmnenssedsdseen ... $125,400.41
Balance on hand Nov. 80, 1905 ....covvevnnrnnnnnnrennnns SRR ..« § 88,815.22

STATEMENT OF DISBURSEMENTS ARSENAL RENT FUND,

Disbursements from Nov. 30, 1003, to Nov. 80, 1905 in Temporary Arsenal Fund,
appropriated under Sec. 20, Chapter 146, Laws of 1904. (Itemized statement filed
with the Governor).

....... YRR AR O 0.0k

CLASSIFIED AND ITEMIZED STATEMENT
Of Expenditures for the office of Adjutant General from November 80, 1903, to

November 30, 1905, inclusive —Purchase and impro t per camp
ground—Ohapter 151, Laws of 1904.
DATE. TO WHOM PAID. FOR WHAT. AM'T.
1904,
1 ie Wilson, ........c....../Purch 1
i, ot grout BB TRy
ard. 6,666.07
11} Maggie Wilson, guardian, (Same.........cc ... ceeeeus . .ve-| 13,338.38
J.Howard Henry, ........... -|Abstract of title. B.-W. 3{ 27, 78, 24 33.00
Dec. 17| Lt. Seth Dean, Eng. Officer. |[Services ugand assistants and
expense while ng survey,
1905, camp ground ......... wmveseesve 43.70
May 3| I Seed Oom, v eiee oo |Grass seed fo di
ol Tt - B e i v Mgy a8
June 24| Frost Pressed Brick Oo. ......|Brick for foundation store room
on ground 600
July 5| B.Schreiner, O.B. ..........., aorvlooau civil engineer camp)|
A.J. Danielson, ..., ..;:+-...[22 days labor on camp ground... 38 50
Oarr & Adams Co. . «+|Paroid for roofing store room.... 63 00
19 BEwing & Jewett. ..............[Lumber for improvements........| 11130
Dempster Mig. 00..... «uv...../Tanks, w‘l‘:mr. hose ete. for
camp gro xsis swenixhase s 61 40
8t. John & Barquist Oo. ....../Tanks, uri tréughs ete. fo
Garver Hardware 00..........\Hdw. ts, oils etec.for camp 2
Martin, Oulbertson Qo.......|Splicing flag pole for camp 1260
Oct. m & Woolgar B 3
cresarassssnsasssnesss|Iron bands fo: pole
< %rem 3 .......?... Eee 1%

Dempstor MIg. 00, ............|Erecting tank State camp gr'd ..|

Sirrriesesiiasesseeanens
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Of Gray Uniform Fund for the office of Adjutant General from November 30,

1908, to Nov. 30, 1905, inclusive.

153, Laws 26th G. A.

Paid from appropriation under Chapter

DATE. TO WHOM PAID. | FOR WHAT. AM'T.
E 1904, Balance in fund Dec, 1, 1903....... S S04 25
’ ol w’&'ﬂ gﬁ%&:f %Z !‘J'.iii:c‘l'l:l'. Gray uniform.......c...c... s 1628
1025 2860

2

James Owens, Co. G, 8rd Inf.|Gray uniform.......... .....

Balance infund Nov, 30, 1905 .... ll_'rlb k3
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[NSPECTOR GENERAL'S REPORT.

OFFICE ;
INSPECTOR GENERAL,

DES MOINES, IA, 8EPT. 1, 1905.

The Adjutant General of Iowa.

Siz,—In compliance with 8. O. No. 88, A. G. O. Des Moines, Iowa, July
6th. 1905, I attended the annual regimental encampments of the lowa
National Guard for the year 1905 on the following dates, to-wit:

The 56th. Infantry July 11th, 12th. and 13th.

The 53rd. Infantry July 20th, 21st, and 22d.

The B4th. Infantry July 29th. 30th. and 31st.

The 55th. Infantry August ;?th. 8th. and 9th.
and in compliance with said order I have the honor to submit the follow-
ing observations and recommendations for the information and considera-
tion of the Commander-in-Chief.

The dates named in the case of each regiment were the three last
days of their respective camps and included the day set for the review
of the regiment by the Commander-in-Chief, and the last day in camp,
or rather, the day in which the camp was broken up. During this
time I was also charged with the duty of mustering each organization
in the several camps.

Par. II of the special order directing this service says:

"“This officer will confine himself to an inspection of observation as to
the drill, discipline, care and conduct of the troops, the issue and care
of rations, care of public property, sanitation and such other observations
as shall enable him to make a complete report of the troops in camp for
the information of the Commander-in-Chief.”

The duties imposed under the order and the very limited time allowed
both prohibited and precluded the possibility of arriving at any but the
most general idea of the efficiency of the several commands and hence
this report must be of a general rather than of a specific nature. Taking
the subjects mentioned to be reported upon in their order, we may treat
the “drill, discipline care and conduct of the troops” as one subject, and
under this head I remark:

First.—The drills were mostly conducted by company and battalion
and the different units of the commands were occupying drills grounds
widely separated so that it was impossible, except in the most general
way to observe their movements or judge of their proficiency or progress.
However, I noted with satisfaction that with a few exceptions the drill
houumbdn;nﬂliudtorthepurpmtorwhlehﬂnywm!nw

ADJUTANT-GENERAL’S REPORT. 69

viz: a time of work and not a time of rest, in other words, most of the
organizations kept “faithfully at it” until recall sounded. This Is a
most encouraging feature, for, as field officers especially have but this
one opportunity during the year to either exercise direct command or
demonstrate their theoretical knowledge, they should make the most of
it. This does not mean that the enlisted men of their commands should
be worked to exhaustion, but that every moment of the short time allotted
for field instruction should be profitably employed.

Presuming that the term “drill” in this connection includes cere-
monies, I would say that, as usual, the ceremonies of Guard Mounting,
parade and review were creditably performed by all the regiments,
although some of the formations were slow and there were noticable
errors in the matter of distances in column and intervals between com-

jons in line.
pan’;?:ea;ght.m:et:iment had “Shelter tent” drill by battalions as a regular
exercise and part of the field instruction. The 56th. regiment gave an
exhibition of this drill, by regiment, at the close of the review of the
ommander-in-Chief.
regr:erl:ebv};htg: :)rce is now equipped with the shelter tent the instruc-
tion in this drill should receive the attention of company officers through-
out the entire command. It can be readily taught in the armory at the
tions.

conéi:::diaDlscipline was fairly well maintained in most of the
organizations, and the camps were quiet and orderly and military
courtesies were generally observed. It was evident, however, that there
were a large number of enlisted men, including non-commissioned officers
who were not properly instructed in this respect.

CARE AND CONDUCT OF TROOPS.

Third.—Not being present at the time of the arrival of the regiments
in camp 1 can make no report on their care and conduct enroute, but
during my official stay in the several camps I observed no lack of ca;:
on the part of the company officers for their men and they seemed to
supplied with all the necessities of a soldier in camp and, with few iex-
ceptions, were conducting themselves in a soldierly manner and devoting
their time to the performance of their military duties. Im this connec-
tion I may remark that I was pleased to observe a more careful attention,
on the part of company commanders, to the police of their company
streets and supervision of their company kitchens than heretofore, in
fact, so satisfactory was the police arrangements and care of the field
kitchens of one or two of the regiments that Major Deshon (the Major
Surgeon of the 11th. U. 8. Cavalry stationed at Fort Des Moines) au:
officer of wide experience both in the line and the medical departmen!
who kindly consented to accompany me on my tour of inspection, said
to me that he had mever seen better policed or regulated field kitchens
in the regular establishment. I mention this circumstance because this
is a subject to which the Inspector General's Department has been gmnz
special attention during the last three years, and it is gratifying to the
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department and wvery encouraging to the organization to receive such
commendation from an officer and professional soldier of Major Deshon's
rank and experience.

THE ISSUE AND CARE OF RATIONS,

Under this head I remark that in accordance with my recommendation
in report of last year's encampments, a commissary and quartermasteyr
store house had been built near the camp site thus affording much better
facilities for “supplying the troops with the necessary commissary and
quartermaster stores and especially facilitating the prompt issue of
rations to the companies,

An inspection was made of the commissary and quartermaster store
hous@ durmng the camp of each regiment and in each case the officers and
non-commissioned officers of these departments were found attending to
their respective duties in an intelligent and soldierly manner, and a
careful inspection of rations and inquiry of the non-commissioned
officers in charge of company kitchens demonstrated in each case that
the command was being promptly supplied with the full allowance of
rations of good quality. Careful observation and inquiry as to the
amount and quality of rations being issued to the several commands
developed no complaint worthy of mention. My observation was that
in most cases, the ration was sufficient, of good quality, properly cared
for, well cooked and served.

THE CARE OF PUBLIC PROPERTY.

The Commissary and Quartermaster store house before mentioned
afford a very convenient and ¢ommodious place for the storing and care
of public property during encampments, but is not of a sufficiently per-
manent character, in its present condition, to provide safe storage during
the whole season.

My observation was that most company commanders were talking
proper care of government property in their charge.

Upon inquiry as to whether property has been receipted for by
regimental quartermasters and to them by company commanders, I found
that the quartermasters of some of the regiments had receipted for no
public property and neglected or declined to do so on the ground that
the property was not properly turned over to them and the distribution
of it, to company commanders was in charge of a non-commissioned
officer of the Adjutant General’s Department. The General Order estab-
lishing the camps of 1905 provided that regimental commanders were to
have full control of their respective camps and were to be held res-
ponsible for the care of property, and the efficlency and conduct of their
commands. Under this order it would seem that the entire equipment
and supplies for the camp should have been turned over-to the regimental
commander for such distribution as he might direct; otherwise he could
not reasonably be held responsible for the care and preservation of
public property used by his command.

|
!
:3
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SANITATION.

Semi-permanent latrines were constructed for the use of the troops
this year and served their purpose fairly well, but, if they are to be
continued, in use, some more sanitary 'method should be adopted for
disposing of their contents, as in emptying them into the scavanger cart
more or less of the fecal matter was dumped upon the ground and pro-
duced a foul and unsanitary condition about the latrines. Precautions
were taken against this becoming offensive by liberal applications of
lime, but the system was neither sanitary or satisfactory.

If the ground that has been used for camp purposes for the camps
of 1904 and 1905 is to be continued in use for that purpose, some proper
drainage system should be installed. It would seem that the ravine on
the west side of the camp ground might be utilized as the main conduit
and lateral drains from the camp grounds proper run into it, thus
affording a very satisfactory drainage system at a minimum cost.

A building and equipment for shower baths was installed this year
but were not completed in time for the use of the first troops in camp.
The lateral drain from the bath house was not extended far enough and
as a consequence the waste water accumulated in it and became very
stagnant and foul, a condition that I called attention to several times,
but without any apparent effect, for I found the same condition exist-
ing upon an inspection at the close of the last camp.

The medical officers and detachments with all the regiments were,
as usual, energetic and efficient in the discharge of their duties, and
there was very little sickness of a serious nature in any of the regiments.

A ecarerul inspection at the close of each camp after the troops had
left, demonstrated that more care than heretofore had been exercised
by all the regiments in the police of all the ground before leaving it
Tents were rolled, tent floors taken out and turned over and the ground
ingide the tents well policed. In one or two instances I found that the
bath house and the ground about it had not received proper attention in

this respect.
REVIEWS BY THE COMMANDER-IN-CHIEF.

The Commander-in-Chief accompanied by his staff reviewed each
regiment during its tour of camp duty. The ceremony of review was
very creditably performed by all the regiments. Upon the invitation
of Colonel Bishop, Colonel Thomas commanding the 11th. U. 8. Cavalry
stationed at Fort Des Moines, accompanied by his staff, joined the Com-
mander-in-Chief in his review of the 54th. regiment. In the interest ot
promoting friendly acquaintance between the officers of the regular estab-
lishment and the National Guard, such courtesies should be more fre-
quently extended, for Colonel Thomas and all his officers have shown
themselves very friendly and cordial in their attitude toward the officers

~ of our service. Personally I am under many obligations to them for
favors received and interest shown in the work of the Inspector Gen-
eral’s Department. ; 3 : :

The First Signal Company, Captain Domback commanding, encamped

with the 55th. regiment, and under command of this energetic lﬂ!
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competent officer again demonstrated the great value of this branch of
the service, by installing telegraph, telephone and electric light plants.
Power for this service was furnished by a traction engine, and a field
telephone switchboard, constructed by the company, was in operation.
The service of the company in all respects, so far as opportunity was
afforded to observe it, was very creditable.

GUARD DUTY SHOWS SOME IMPROVEMENT.

A noticable improvement In the performance of Guard Duty was
observed. This was no doubt due to the interest aroused by requiring
this, the most important duty of a soldier, to be studied and demonstrated
by each company at its station inspection last winter. Heretofore it
has been a much neglected part of the instruction of the non-com-
missioned officers and enlisted men of most of the companies. The per-
formance of this duty was, however, far from perfect and the necessity
for continued instruction and drill in it was very apparent,

RECOMMENDATIONS,

I again call attention to the lack of proper transportation facilities,
for both passengers and baggage, between the city of Des Moines and the
camp grounds. The service rendered by the street railway company
between the city and the camp ground, was if possible, less adequate or
satisfactory this year than last, and was the subject of many complaints.
The cars were few and crowded, the running time was very slow, the
employees of the company were discourteous and disobliging, and little
or no attention was paid to the requirements or comforts of their
patrons, The street railway company, on whom the state officials must
necessarily depend for this service, seem to be entirely oblivious and
indifferent to the benefits of the location of the permanent camp ground
near Des Moines and, so far, have exhibited no disposition to co-operate
with the authorities by providing suitable and adequate facilities for the
transportation of the troops, people and baggage.

I would therefore recommend that if this condition is not changed
and ample and satisfactory facilities are not provided or guaranteed by
them before the next annual encampments, that the present camp grounds
be disposed of by sale or otherwise and the permanent camp be located
elsewhere.

1 recommend that some better method be adopted for disposing of the
sewage and garbage so that the ground about the latrines and kitchens
may be kept in a more sanitary condition, -

As the annual encampments afford the only opportunity of demon-
strating and judging of the relative proficiency of the several organiza-
tions and officers in field and camp duties, I recommend that the practice
of having inspecting officers on duty in all the camps during the entire
tour of each regiment be resumed, and that they be authorized and
directed to observe, inspect and mark all organizations, and especially
field and company officers on their proficiency in field and camp duty. I
make this recommendation, not only because I belleve it to be the best

method for judging of the efficiency of the several organizations in field
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service but because many of the line and field officers of all the regiments
expressed to me their disappointment and regret that the inspections and
markings for proficiency in field and camp duty had been discontinued.

There are, of course, a few weak officers and organizations who
naturally object to being inspected anywhere at any time, but it is safe
to say that, as a rule, the money spent by the state on such officers and
organizations is wasted, and it is to prevent the continuance of such
waste of time and money on the part of the state, that such inspections
should be had.

I recommend that encampments by regiments be continued and that
the regimental commander, the adjutant, the quartermaster, the com-
sissary and a sufficient detail of non-commissioned officess and privates
be ordered to report for duty at least two days before the beginnln_g of
their respective camps, and that all the equipment and supplies neces-
sary to establish their camps be turned over to the regimental com-
manders and that they be charged with the duty and responsibility of
laying out their several camps and the care and conduct of their regi-
ment during the tour of camp duty.

I recommend that hereafter on the occasion of reviews by the Com-
mander-in-Chief, his staff in the matter of uniform conform to the dress

«of the troops, as is done in the regular establishment.
Very respectfully,
Jno. R. Prime,
Colonel, Inspector General.

DES MOINES, I0WA, JANUARY 18, 1906.

Adjutant General, Des Moines, lowa.
Sia—I have the honor to submit the inclosed report.
Wilton McCarthy,

Surg. Gen.,, I. N. G.

Reasons why the Surgeon General of the Towa National Guard should
be selected from the Senior Medical Officers of the Guard:

1. To avoid an inefficient Medical Department.

To avold camp diseases and to keep troops always fit to march and
to fight, requires that a medical officer be a specialist in the two pro-
fessions of medicine and arms. He must possess skill in military
Wklono, military medicine and military surgery, be trained in the com-
plex system of book-keeping and record making necessary to shelter,
feed, clothe, pay, transport, transfer, discharge, pension, and enter
military patients shifted about by the vicissitudes of war, and he must
be fully conversant with all the varying daily features of a soldier’s life.
This knowledge can only be gained by several years of service with troops.

A Surgeon General who hag not had this training, labors under the
same disadvantage in handling his department that a Colonel w;th:ut
previous military experience would encounter on taking command of a
regiment. mm&mm»m'mm;nmmu
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whose judgment and loyalty might be good or bad. An efficient depart-
ment in any business requires an efficient head. It is especially true of
the Medical Depariment of an Army. To appoint an untrained Surgeon.
General is unjust to him, unjust to the department as a whole, and ~an
result only in a break-down when the day of strain arrives.

2. To encourage zeal on the part of other medical officers.

Under the present system a medical officer may serve five, ten, or
fifteen years but he can never rise beyond a regimental surgeon. With
each change of administration, he sees a new and usually an untrained
head placed over him. He witnesses needless mistakes and lapses; he
becomes apathetic and finally leaves the guard in disgust. His services
are lost to the State just when experience is making them most valuable.

A regular flow of promotion, in which efficiency alone should count,
so that an intelligent, active medical officer might look forward to pass-
ing through all the grades from Assistant Surgeon to Surgeon General,
would do much to arouse the medical department from its present in-
difference and to prevent the spectacle of medical officers intentionally
absenting themselves from the yearly encampments.

SUGGESTED CHANGES.

)

'

1. Select the Assistant Surgeon General from the Senior Regimental
Surgeons.

2. Require the Assistant Surgeon Gemeral to perform the duties of
Medical Inspector of .he Guard, visiting each camp for two or more days
and making reports to the Surgeon General of comparative sanitary con-
ditions and of the relative efficiency of the medical personnel.

3. Promote the Assistant Surgeon General to the position of Surgeon
General when a vacancy occurs. By this means the head of this most
important department will have had the technieal training and personal
knowledge of his department necessary to handle it to best advantage in
time of need.

4. Detail a conveniently accessible medical officer to accompany the
Governor on occasions of ceremony as Attending Surgeon for the Head-
quarters staff.

5. Require the Surgeon General to prescribe each year a course of
Mmcﬁmtormﬂaloﬂmudhupthlmuﬂtomh
Adjutant General in his Annual Report of the program made.

6. rmmmmommmampweommmh&
charged the service on the recommendation of the Surgeon General.
7. These provisions should be covered by legislation.
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REPORTOF LIEUTENANT-COLONEL ALLEN.
&

INDEPENDENCE, IOWA, AUG. 10, 1905,
Adjutant General, Des Moines, Iowa.

Sir,—Pursuant to Par. 11 of G. 0. No. 16 A. G. 0., dated June
8, 1905, I have the honor to submit herewith my report of duty
during the encampment of the 53rd. Towa National Guard of July 15th.
and 22d. inclusive.

I found the camp grounds, which had been used by the 56th. Regi-
ment the week previous, in excellent condition having been thoroughly
{ policed, tents rolled, tent floors removed and turned bottom side up.
i The first companies arrived about 6 A. M. July 15th., and the last

men to the camp grounds, but nearly every instance there was a delay

from three or seven hours in getting the baggage out to the camp.
. Our week was a very profitable one, only loosing one drill on account
of the weather. Battalion and Regimental drills were held each day,
covering thoroughly the different movements in the drill Regulations
including cloge and extended order Advance and Rear Guard and battle
formations. Particular attention was give to the instruction of the
. guard. A Field Officer being detailed for that purpose. We found the

Rations ample and excellent.

e The medical department under Major Grant performed their duties
3 x5 iillil down by order No. 10 A. G. O. in a highly commendable manner.
o 1 enclose herewith report of Major C. S. Grant, which I desire to make
G a part of this report. The Regiment was reviewed by His Excellency,
'~ Governor Cummins, Thursday afternoon; review followed by an inspec-
General Order No. 16 ‘also asks for recommendation,
f hesitancy '

arrived about 6 P. M. the same day. There was no delay in getting the




76 ADJUTANT-GENERAL'S REPORT.

I find that the best companies are those who have the earnmest and
hearty support of their home communities, that if their weekly drills
are attended by their home citizens it has a very encouraging and
beneficial effect upon the company. Why should'nt the same thing hold
true in camp. If there are large crowds out to see the drills, is there
not an incentive for the men to make their most creditable appearance
and do their best work. There is in every company a certain percent
of the “true soldier,” who, no matter where the camp or what
the situation, would go, but on the other hand quite a number join
the guard from various reasons; the opportunity for a good time; the
glamor of "brass buttons,” the opportunity to attract attention, ete.
Yet the company commander must interest these different men in order
to keep his company up to standard.

There is in the 53rd. Regiment possibly only four towns that are
large enough to support an “awaiting list” i. e. always having applicants
waiting for membership. In towns of 2500 it is a serious problem for
the company commander to get 50 men that meet the physical and
moral qualifications required.

Camps have been and should be a great inducement to men to join
and others to stay in. If a permanent camp fails to do this we should
revert to the old method of “passing it around.” Our National Guard
is largely dependant for its popularity and therefor its enthusiastic
support upon the good opinion which the people of our state entertain
toward the organization. In my way of thinking a yearly encampment
in different citles give the officers and men standing and influence in
every such encampment in a different city and adds that much to the
constituency to the guard.

1 believe that the matter of expense would be less in temporary, than
in permanent camps. In the case of this Regiment by locating that
camp at some central point it would be possible to have all the regi-
ment there the first day and all stay till the last, also every community
visited by the guard considers Itself under obligation to support our
reasonable needs, and after all we are much more dependent upon the
state of Towa than upon the National Government and the State must
stand back of our future growth.

The orders of this year assigning an officer of the Inspector General's
Department on duty with the Regiment for the purpose of Inspection
and report, proved very satisfactory and I believe more so than the
Inspections conducted at previous camps, where the troops were paraded
for drill and inspection much to the annoyance of Regimental Com-
manders, who desired to carry out any plan of drill or instruction for
their regiments. The plan this year gave us the advantage of having
the presence of an officer of the Inspector General's Department with
us, without in any way interfering with any program that might have
been arranged by the Regimental Commander.

That duty with my Regiment was performed by Col. John R. Prime
to whom I am indebted for many suggestions and much valuable advice.

— ‘-—-—-‘-4

W e e
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In conclusion I want to thank you 4
and the help so cheerfullly given <)Jn :v:rt";'ceocf:‘:skt)}:ne e e
Respectfully yours,
Your Obedient servant,
Hubert A. Allen,
Lieutenant Colonel.
Commanding 53rd. Regt. 1. N. G.

REPORT OF COLONEL BISHOP,

HEADQUARTERS 54th INFTY.,

006 ittt Donorat-5f ows: MUSCATINE, IOWA, AUG. 31, 1905.

Iowssm J—ln compliance with General Order No. 16, A. G. 0. Des Moines,
e , ll.me, 8. 1905. 1 have the honor to report that I issued such
eral and Special Orders as 1 deemed consistent to insure the prompt
and uniform compliances with the above General Order for encampment,
The Field, Staff and Non-commissioned Staff of the 54th Infantr
in compliance with my Special R st, preceded the Regiment inty;
tc:l;mp and arrived July, 23 1905, enabling me to hold a school of instruc-
on and make arrangements for the arrival of the troops.
i gpsgul Dgrd‘:;':::.' ::.w :-Jgiyo.z ;)e;s:goines. Iowa, July, 19th and 106.
L Q. % 4 ided for transportati
and from camp. Although ample ;nrlnge::e‘:u were made D:r oo
y the Ad-
mtm?xrxa ::t: thedrt!huy companies, the troops were delayed
s o5 sl sr:“! lnomtho baggage would not have arrived as early
ondlan gt s — cer (detailed for that purpose) insisted that
wait for transfer of wl;.:df atl;i of muu-ee° co:;::‘nl::h;v M 1 Tt
ch is a detr!
z:n:ll:e?:l.n:mmi ﬂ::::ymee of troops. The transportation of hor:;e::
iy fusin, tory,l as the time consumed in transit was too great
b allomowanm. noompde. : ed to rent horses for more days than their
- b T mto of baggage to camp was insufficient as
remove the garbage from the ground. Trans-

portation from camp was v
- 2 . 8 lery satisfactory, as six teams were provided,

- The Commisgaries [
were ample and of ;he best quality, with few

- The Quartermaster ar uil was
and Commissary occup!
: 2 : 3 building ied by thi
lm:p Rmmmmmmmmy Officers with n:

ity r@‘ﬁﬂ*mhﬁeoﬂﬂmbuﬂdm‘m
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The camp was laid out by a previous Regiment, and as the buildings
did not admit of a charge of location, I was forced to accept the camp
as permanent. The topography of the camp grounds, in its present state,
does not permit the laying out of a camp with proper drainage, or in
accordance with the Drill Regulations. The present location of the
permanent camp grounds does not prove satisfactory to Officers and men
of the 54th Infantry.

The Regimental camp proved more satisfactory than Brigade, in that
Regimental Commanders were given full control, which enabled them to
instruct their commands preparatory for more extensive work.

The discipline of the separale commands was much improved, Officers
and men performed their duy with fair knowledge and progressive
interest. > L S

The Medical Department, under command of Major D. S. Fairchild,
was well organized and assisted the Regimental Commander in com-
pliance with G, O. No. 10. ¢. s. A. G. O. on the sanitation of the camp.

The system of latrines’ was a much needed improvement, and served
itg purpose, as shown by the cleanliness of the camp. The bath house
was also a welcome addition, much to the comfort of the command.

The tentage was ample and in good condition.

The strength of the command was the largest attendance at camp
since the Spanish-American War, and enabled drills more in conformity
with the Regulations.

The new equipment and clothing, not only proved useful, but added
to the of the Regi t, although many uniforms need alter-
ing to conform with the men’s physique.

The heavy fall of rain made the camp almost untenantable in its
congested state and a small stack of straw was appropriated to place com-
pany streets in a sanitary condition.

Guard duty was performed by Battalions (Colonel E. E. Lambert
acting as special instructor) thus enabling the other Battalions to have
their full quota for drill. Outpost duty was performed at night, giving
practical experience of protecting the camp under cover of darkness,
which proved to be interesting and more instructive.

July, 24, 1905, the troops arrived in camp too late to admit of any
Axille ar caramonies except Guardmounting and Retreat.

July 25, 1905. A, M. Battalion drill in close order. P. M. Battalion
extended order drill, Cuardmounting and Parade.

July 26, 1905. . Rain prevented drills and ceremonies except Parade
and Guardmounting.

July 27, 1905. A, M. Wet weather making drill impractical, com-
g:glu were given _settlngdup and bell-bar exercise, P. M. extended order

y and Parad

July 28, 1905. A. M. Battalion drill. P, M. advance guard, formation
for attack, Guardmounting and Parade,

July 29, 1905. A. M. Battalions drilled bell-bar exercises by music.
:.":(. Regimental drill, troops reviewed by the Govermor of lowa and

eat.
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July 30, 1905, A m Churel
. - M, h Services. P. M. M 4
troops, Guardmount and Parade, T
July 81, 1905, oy,
than breaking camp
for home stationg

In closing my
ort I
it of the r::p have the honor to recommend, for the improve-

e early departure of troops prevented other duties
, and policing grounds, previous to entraining

That
RArdsns ttiecomulmum strength of companies be increased, as it ig a
Steth szmpuf ¥ commanders to require them to furnish an aggregate
or camp out
camp greatly fypp P of a possible 55.The smaller attendance at
‘:}: ':::::l'ms and equipment to each company, as company com-
man O fit forty-nine men correctly with forty-nine uniforms

Uniform megg ch:

N edsen 11 ests and lockers ete., provided for the companies

Qe baggage and make transportation easy.

uartermaster and Commissary O

= y cers might be given
sponsibljjty in providing for the arrival of the troops which v;‘cl)uld

ve
""Q“:‘;:d“%on of advantage in case of active service.
ik wmhere‘mx.d Commissary should be provided with separate
wqmnumestloned. accountability for property would not be divided

Th
3 e rntrdf:‘l;m.g ::hxgix:e’nu:, Field, Staff and Non-commissioned Staft
of instruction one da; i
Tepo; ) ¥y previous to camp woull
insure uniformity ang facilitate in the instruction of the troop]:. ¥
Very respectfully,
Frank W. Bishop,
Colonel comdg, 54th Infty, I. N. G.
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REPORT OF COLOMEL LINCOLN.

HEADQUARTERS 556TH INFANTRY I. N G.
AMES, IA. AUG. 25, 1905.
eral of Iowa, Des Moines, Iowa.

Sip,—I have the honor to submit the following repc:)? iong cu;g
tour o't duty of the 55th Infantry, 1. N. G. for the year 1905, om-
pliance with G. 0. No. 16 A, G. O. June 8, 1905. e

The several companies of the Regiment a:n el g Smnyome
reached camp as scheduled in 8. O. No. 106 A. G. 0. July 27, wm.g g+
delay was experienced in getting Company baggage to camp O

ilway.
alized condition of the street ra e
de?;on reaching camp each company was rationed and su:‘r;tie:l BES
leaning magerials Tent floors were gerubbed, camp BT
) d
drained, tents dried and prepared for occupancy. Wy v e
The 'heavy rain of the night of Aug, 1st, had cover n:m yu:
f the camp grounds with from one to three inches of wn.m A ml.klnp g
:he mud ankle deep and the work very trying in putting oﬂethcmo por 4
sanitary condition. After the surface water was drained

was soon in proper condition and remained in good sanitary condition

iment.
the full time occupied by the reg
mrl“ull and regular work commenced August
7 regiment's stay in camp.
dur}l‘l;ge t:11:31111;‘cc>vered the entire Drill Regulations up to and .z‘r;celvulggzg
" 1 tions of the Regiment,” with ceremonies, lncludlng y h,,
‘g::a:e" «@scort of the Colors,” “Guard Mounting” and “Muster
" tor General of lowa.

melll:n?;:ttlon Shelter Tent pitching was given, the Reg;:nx:. s:ftu‘.
instruction, completing a Shelter Tent Camp l:sx thmi::‘t‘e‘:em iy :omg“:l

" inside their tents, the
«To Arms,”’ the men all being 5. Dk o

ds. At the signal

the march or action in 15 seconds.
::::sy ::.e:'e struck, packs closed and the regiment formed for n.:s march

tes.
o ?)xl\n ::turday August bth, the regiment made a fhmcm:m 1:::(:: ez

. There the re
River to a point six miles from camp.
::::ivow. placing Out-Posts so as to guard all mvr:::::‘::e;heb ;m:;
nt's position was r
from all directions. The regimel ol -
Moines, but no attempt W
Cavalry U. 8. A, from Ft. Des

::\:gc the Out-Posts, who were found on the alert. (a’n the Mth out
the 1st Battalion was handled as an “Advance Guard,” under :e;md ot
mand of Maj. Mentzer; the 24 Battalion, under Maj. Tinley, was o
the main body; the 3d Battalion under Maj. Turner protecting

The Adjutant Gen

3d, and was uninterrupted
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celumn as a Rear Guard, Lt. Col. Bennett assisting. The work of the
several Battalions was quietly and efficiently performed, no confusion
resulting. The men stood the march well, only a few prostrations of a
light character. The column on its return march was protected by
mounted scouts who searched the country thoroughly to the front and
flanks. We found the roads very rough and closed in by high weeds
which made the marching very uncomfortable by cutting off the light
breeze that might have been refreshing on properly cared for roads.

His Excellency, Governor Cummins, reviewed the Regiment August
8th, and witnessed a drill in camp pitching and extended order, and
expressed himself as pleased with the work of the command.

The Regiment was promptly paid off the night of Aug. 8th and morn-
ing of Aug. 9th by Maj. Guy E. Logan.

Wednesday, Aug. 9th, the Regiment broke camp, rolled tents, piled
floors, and policed grounds thoroughly, leaving them in perfect order,
and returned to their several home stations as ordered by S. O. No. 111
A. G. O. Aug. 7, 1905.

The quarter-master, Capt. Lane, handled the baggage of the com-
mand as promptly as was possible with the condition of the street rail-
way.

The food supplied was good and promptly issued by the Commissary,
Capt. Brewer, and no criticisms were heard. The water was more or
less muddy, but not deemed impure.

The new sinks provided the camp were certainly a success and a
great improvement over any system ever used in any previous State
Camp. '

The sanitary conditions of the camp were carefully looked after by
the medical department, Maj. Jay and Capt. Conkling, and the perfect
condition of the kitchens and Co. streets showed how closely they
looked after every detail. The fact that every man was fit for duty the
morning of Aug. 9th speaks well for the health of the command, which
worked hard and under new conditions of living.

The Signal Company, under command of Capt. Domback, was en-
camped to the north of the regular camp and was a well disciplined,
hard working body of men who improved every moment of their time
in perfecting themselves in their line of work. They were ever ready
to rénder service when called upon, and are a credit in every way to the
state,

The discipline of the Regiment was good; but as usual a few recruits
exposed their ignorance, as well as unsoldierly greenness, by their at-
tempts to ape the manners and appearance of veterans, but as a body

’thn Regiment ig a most worthy body of young men.

The method of inspection in the Camps of this year was, beyond
question, a very great improvement over any had heretofore. The Guard
has outgrown its kindergarten period and it is no longer, if it ever
were, necessary to have a watch placed over the Officers and men of the
Guard while they are in Camp.




82 ADJUTANT-GENERAL’S REPORT.

In this year's Camp the Inspecting Officer saw each regiment do its
work as ordered by its Commander, and had an opportunity to judge
of its efficiency and the thoroughness of its instruction and discipline.
Set drills and programs are alright for High School Corps, but it is
belittling to soldiers to treat them in a way that implies unfitness to

even conduct an ordinary drill without the directions of a set program.
And too, it is in the direction of improvement to give up the old mark-
ing system. “Poor,” “Efficient” and “Excellent” are sufficient for all

military markings of condition of organizations. If “Poor"” muster the
Company out of the service, if “Efficient” the Company is serviceable,
{f “Excellent” the Company is to be commended. Twelve efficient com-
panies make a better regiment with more good feeling and esprit de
corps which makes fighters, than the same twelve companies grading
from 80 to 100. Markings for target practice and attendance are facts,
while markings for drills are simply opinions, and too often the drills
not under like conditions so comparisons can be possible. The feeling
of harmony existing in our Camps this year was most pleasant and

encouraging.
Enclosed will be found G. O. No. 1 Hdgs. 55th Inft. I. N. G. dated

July 21, 1905.

I have the honor to respectfully make the following recommenda-
tions:

1. That no company be allowed to attend camp which cannot take
into camp eighty per cent of its enlisted strength with two commission-
ed officers. ,

2. That camps be held for a period of ten days.

3. That at least 1000 rounds of blank cartridges to each .company
should be supplied for use in camp for the proper training of men in
fire control. Marksmen who ecannot be controlled under the excitement
of maneuvering under fire will be of very little more value than un-
trained men, for troops can be held for the decisive moment only when
under perfect fire control, and such control can only be gained by
work such as blank cartridges will permit.

4. That each Battallon, under command of its major, be assembled
each year for two day's work in target practice. This would give val-
uable tralning and interest and instruct the men in rifle firing.

5. That each major be allowed to visit his Battalion once or twice a
year without expense to himself. ]

6. That leaves of absence and furloughs be not given later than
thirty days preceeding camp, unless required by extraordinary causes.

7. That rallroads provide trains for the return of troops to their
home stations, so the Regiment as a body can leave its camp and be
embarked for home on the afternoon of the day upon which camp closes
and avold necessity of companies being compelled to lay around, wait-
ing for trains. The last day in camp can be made a day of instruction
and work and the state not made to pay for services of a Micawber
like inaction. A :

8. Absence from “Check Roll Call” at “Taps” was caused mainly by
inability of men to return to camp in time calculated upon on account of
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uncertain car service, If troop trains could be arranged to take men
to town and return them on prearranged time, said service would
great convenience to all concerned. s
9, That only manufactured ice be i
M iged - cllioryiniy ssued to troops when it is pos-
10. That the Regimental Commander h
) ave control of i i
target ?r;:ctlce as well as along other lines of work0 a:ln; [ti;:tzltﬂtshree%a::;:tz
ment of Inspector Small Arms ; )
i Practice be for instruction and not com-
I have the honor to submit the followi
ng recom
stoff of the Regiment, waich I fully endorse: e
1. That all blanks used for reports, returns, muster and pay roll
etc. shall conform strictly to forms used in the U. S. Army, th "y
qul.rlng no change in methods when in service of the United 'Statl:e: %
rec:].‘e:‘h;tc nt]:a;:lp ::l;tlle;s.s if allowed, be compelled to obey all oréers
y e ef Surgeon of a camp regardin
g anything offered
for sale by them, giving the Surgeon full power to prohibit sal
undesirable stuff. piatal
3 “:; . Tlmt wa:er and Earba.ge cans should be marked with large letters
. ater” and “Garbage” respectively, also tubs used as “Urinals” should
marked as such and stored separately from all others.
y “:d :“l:;t a hol(:l should be dug 20 inches deep and 4 feet square and
& wooden frame and to be 4 inches hi;
gher than surface of
:;?iu'i: at each kitchen, for the water cans to be set inside of this frame
e frame filled with clear gravel around cans to absorb spilled
water and keep the place clean and wholesome,
5. That hospital mattresses and
pillows be condem:
procured, as the old ones are a source of danger. sk st
6. That all bed sacks be ’
.Y washed and disinfected before being used
poe Id desire to express my appreciation of courtesies received at your
nds and t,t_le ever ready aid given in every way possible to make the
tour of duty of the regiment successful and pleasant.

Jas. Rush Lincoln,
Colonel 55th Infty. I. N. G.
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REPORT OF COLONEL HUMPHREY.

SIOUX CITY, I0WA, Nov. 28, 1905.
To The Adjutant General of Iowa, Des Moines, Iowa.

Sr.—I have the homor to submit the following report of the tour
of duty of the 56th Infantry at Camp Cummins, Des Moines, Iowa, for
a period of eight days, from July 6th, to 13th, 1905, inclusive.

1 arrived at Camp Cummins early on the morning of July 5th with

my Adjutant, Quarter-master and Commissary Officer. Found ground
for camp had been selected and staked out as seemed best by your
department, taking into consideration the conformation of the ground.
Camp was in column of companies. The Companies commenced to
arrive at eleven thirty a. m. on July 6th and all were well in camp by
five p. m. with the exception perhaps of one company. Floors had been
provided for the tents and upon arrival of the companies, these, with
canvas and straw for bed sacks, were issued by the Quarter-master so
the regiment suffered no inconvenience and were well settled by seven
p. m.
Informal guard mounting was the only work performed on this day.
Regular routine of camp was started at five a. m. July 7th and continued
until the morning of July 13th. The instruction was largely in batta-
lons as far as drill was concerned.

Guard detail was by companies and was found to be most satisfactory
and great improvement over previous camps, as each company had the
advantage of drill at their home station and by reason of this system,
the relative proficiency of the different companies was more easily
determined.

Close inspection from a sanitary standpoint were made daily by the
Commanding Officer and the Surgeons. Company officers and men were
carefully Instructed in regard to the effect of sanitation on the health
of the Command and I am pleased to report that the result was all that
could have been expected. There was practically no sickness with excep-
tion of one or two cases where trouble was contracted before coming to
camp; these cases were well taken care of and the men sent home in as
good condition as could be expected.

. The new sinks erected by the Adjutant General's Department, after
a little experience, were found to be an improvement over the old way,
had they been more carefully constructed, but think would only be of
value in & permanent camp. Owing to the present condition of the camp
ground and the many Inconveniences getting to and from same, it would
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in n:y judgment, be better for a year or so, to have the annual encamp-
ment at some place within the confines of th :
B e regiment that might be

The selling of privileges, especially for a sutler's quarters, I think
very detrimental to the discipline and health of the regiment '

This regiment, having a competent as well as an experienced Chap-
lain, could in my judgment do away with Y. M. C. A. quarters, as I can
see no advantage and possibly some disadvantages. This belné a school
of instruction in Military duties instead of religion

I would respectfully recommend that Quart ’

er-Master and Commissa.
stores for entire tour of camp duty be issued with perhaps the excerpy-
tion of fresh meat and bread. which could be by due bills, and receipts
taken therefor as soon as possible after the arrival of the proper officers
:ltlc;amg and that same be returned and receipts taken therefor before
officers leave camp; that ground should be left in same condition
as it is found in, wear and tear excepted.

As to inspection of the regiment by the Inspector General's Depart-
ment at camp, would say that as far as I have been able to observe in
g;e:lli?us years, it has in no way interfered with the drill or instruction
- lds regiment. It is my judgment that the old order of inspection
. 1: be resumed; it was certainly a benefit to the regiment in that

ept each company on its mettle to be first in every thing. I do not
;v:tntb:z ;e:: to I:tehunla.lr to my officers by saying the regiment would

ective without it, but I do think that any i
officer in his duties. As to time of ins o e
" pection to show the co
the best advantage, I would sa; b
y while at camp, when the; il
be in best condition. As soon as th Y (it himd
. i e companies return to thei

lsit;'ldmm, after the tour of camp duty, it has been customary to :el};oxm:
pm; lifr:m :he Iltre;mous efforts put forth preparing for camp and com.
re largely instructed in target practice only af ;

the old routine is resumed in the armori o il v

es and
for spring and summer drills. L S
om'l::yl::g:i:alﬂ(:;rpt: :. m;w M?ered is a great improvement over the
n or Mac ;
e rae and his assistants for their
mAn::uso for shower ‘baths was in course of construction but as it
~ : completed before the expiration of the tour of duty of the regi
el;:.. can make no report as to its efficiency. :
mnne::r in mi: et:::lenca have I known the officers and men to take
terest work than at this camp, their soldi
erly bearing
and ncdm was a source of much satisfaction to'tho Gommandliz Officer.
Very respectfully,
W. B. Humphrey,
Colonel 56th Infantry.
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4 NUMBER OF PERSONS SUBJECT TO MILITARY DUTY.

LIST OF FLAGS

Carried by lowa regiments during the War of the Rebellion, deposited in
Capitol Building.

Arm of Service.

National.

Banners.

Guidons.

rst regiment.. .....
cond regiment..

CAVALRY,

event re iment.

th regiment..

First bn".ery
g econd batte
hird bnttery

irst reglment.
ond regimen

N
.....ou

-

Numbear of

Persons Subjsct to Military Daty, as Reported by County
Auditors, 1904 and 1905.

Number. Number.
COounties. Counties. [—— COounties.
1004.| 1905. mou.l 1805,
Adair ... - ......| 2,464] 2,504/ Floyd. .| 2,623 z,m‘XIMunona
Adams.. ... ,077 F‘rankun .| 2,413| 2,326 Monroe ...
Allamakee 2 iy 560 Montgomery.. .
. Muscatine.
éu O'Brien ...

.

B
u

sceola . .

. ’oweshlek
.ﬂ% t(nml

W 218 cott..

BB v coes
arshall.. ..
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OFFICERS COMMISSIONED AND RE-COMMISSIONED.

OFFICERS COMMISSIONED AND RE-COMMISSIONED FROM NOVEMBER

30, 1903, TO NOVEMBER, 30, 1905.

BRIGADIER-GENERAL.

Name.

I Date.

Thrift, William H., Adjutant General.......

I February 1, 1905.

COLONELS.
=
“; .
Name. E §
= A
=
ish Frank W.
owgpw anm G. 19(;5
umphrey, V{:’lll'l&?nB Apri S
incoln, JAMEs RUSR.. «.eexersrerssennss B e i e 55th | March 3, 1905.
LIBUTENANT COLONELS.
£
Name. g 3
- ]
A A
evosuas 53d I ay 8, 1605
[ gl)l:ne'.gl“ilbe"A ''''' TR G 56th ﬁ;}gu, 1904
Lambert, Bl . D"“.'.’.’.B.'.’.'“"“ ’.‘.".’.?......“... | '5ith | May 2, 1904,
MAJORS,
£
Name. g g
| 8
-
S5t Genl. n 8IA. P | S Yy & 1o0s:
u W T OO O T SR o il , 1905,
A, 1905.
5 g Surgeo 53d lly‘c%ﬂhw.
it | June o, 1901
5 54t arch 20, 1904,
sst. Adjt. Genl . ;ﬂ 1904,
'SUrgeon. ... ... sa | M % 06,
11, 1905.
‘St | May 4, 1005,
a e
30th | Al 30, io0k.
arch 36, 1905,
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OFFICERS COMMISSIONED AND RE-COMMISSIONED—CONTINUED.

CAPTAINS,
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Infantry.

Date.
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OFFICERS MISSIONED AND RE-COMMISSIONED -CONTINUED
OFFICERS COMMISSIONED AND RE-COMMISSIONED—CONTINUED.

FIRST LIEUTENANTS.
SECOND LIEUTENANTS.
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LOST FROM THE SERVICE BY EXPIRATION OF COMMISSION AND
RESIGNATION.

NOVEMBER 30, 1803 TO NOVEMBER 30, 1904.
BRIGADIER-GENERALS.

Name. l ’ Date.
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LOST FROM THE SERVICE—CONTINUED.

CarraiNs—Continued.
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8l B
Name. a ‘é Date.
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LOST FROM THE SERVICE-CONTINUED.

FIRST LIEUTENANTS—-CONTINUED.

Name.

Infantry.

Date.
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Table showing gain of enlisted men, during period from November

30, 1903 to November 30, 1905.
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TABLE SHOWING LOSS OF ENLISTED MEN—CONTINUED.

FIFTY-FIFTH INFANTRY.
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Table showing loss of enlisted men during period from November 30, 1903,

to November 30, 1905.
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Enlisted men gained by
Enlistment ......
Re-enlistment.
Transfer.coe......

Total gain of enlisted men..

Enlisted men lost by
Expiration of enlistment
Removal from company station .
On tof b
Removal from state .. ...
Muster out of company
Transfer ...
‘Wilful absen: pany drill
Physically unfit for military duty
Enlistment in U, 8. Army
Good of the service..
Non-attendance at dr
Death..........
Retusal to perlorm mm ary duty
Ab

Dhobedlenca of orders
Behool duties ........
Per 8. 0. Apr ls. 1904
Over age..

Total loss of enlisted men
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FIFTH BIENNIAL REPORT OF THE
ATTORNEY-GENERAL OF IOWA,

STATE OoF Iowa,
ATTORNEY-GENERAL's OFFICE,
DEes MoiINEs.

‘ To THE HONORABLE ALBERT B. Cduuws,
| ; ' | Governor of Iowa:

N n compliance with law, I hereby submit to you a report
| : of the business transacted in this office during the years i
1904 and 1905. i
A : T Schedule A is a complete list of all appeals in eriminal
g cases submitted to the supreme court during the years
1904 and 1905, and also of all rehearings asked in eriminal
mudumgﬁhatpemd,andﬁmwheduleshowstheﬁnal
disposition of the cases.
' MBhQMOIaﬂmnmmmgontho.
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Schedule G contains a few of the many letters which
were written in response to inquiries from county officers
and others as to the construction and interpretation of
statutes and as to the law in cases which have arisen in
the state. These letters are not official in their character
and frequently contain a simple suggestion instead of an
opinion. They relate to matters of public interest as to
which uniform action throughout the state is desirable,
and it is therefore thought advisable to include such
letters in this report. i

]
APPEALS IN CRIMINAL CASES.

There has been a slight inerease in the number of ap-

peals in criminal cases during the last biennial period.

At the September term, 1905, there were seventy ap-
peals in eriminal cases upon the docket of the supreme
court. Of this number eleven were in cases where the
defendants had been indicted for the crime of murder.

Among the important eriminal cases tried during the
last biennial period are the State of Iowa vs. American
Laxpress Company and State of Iowa vs. Adams Ewxpress
Company.

The question involved in these cases was the right of
the state to prohibit the shipment into the state and the
sale of intoxicating liquors to persons residing therein
through the medium of express companies. In each of
these cases an order was given to a liquor house in a
foreign state for certain intoxicating liquors. The liquors
so ordered were shipped by express C. O. D. to the con-
signee, and by the express company carried to the place
of destination and delivered to the consignee upon pay-
ment by him to the express company of the purchase
price thereof and the express charges thereon. The ex-
press companies so delivering such intoxicating liquors
were indicted by the grand jury of the counties where the
delivery was made, for selling intoxicating liquors in
violation of law. They were tried upon such indictment
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and, under the instructions given by the judge of the dis-
trict court, were convicted and a fine was imposed for the
violation of the Towa statute. From the judgment of the
distriet court the companies appealed to the supreme
court, and the judgment of the court below was affirmed.
The cases were then taken to the supreme court of the
United States npon a writ of error, and that court held
that the sale of the intoxicating liquors was made in the
foreign state where the same were delivered to the com-
mon carrier, and therefore came within the interstate
commerce clause of the federal constitution. That the
fact that such liquors were shipped C. O. D. was not suffi-
cient to change the rule that a delivery of goods to a com-
mon carrier is a delivery to the consignee.

The principle decided by the supreme court of the
United States is an important one, as it permits a traffic
in intoxicating liqguors by liquor dealers in other states
which is eontrary to the spirit of the laws of Iowa.
Numerous dealers in other states have agents in this
state soliciting orders for intoxicating liquors to be ship-
ped by express (. O. D. The unfortunate result of the
decision is that, minors and persons addicted to the im-
moderate use of intoxicating liquors, who are unable to
purchase from dealers operating saloons under the
mulet law, are able to obtain such liquors through the
medium of express companies transacting business in
Towa.

During the biennial period there have been thirty-four
appeals in cases in which the defendants were convicted
of the crime of murder. This number is substantially
the same as the number of appeals in murder cases during
the preceding biennial period.

\
CIVIL CASES,

-

; A_mox‘ng the important civil cases which have been
determined since the last report is the case of Greemwich
Insurame Company et al vs. Carroll.
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This was an action brought by a number of foreign
fire insurance companies, transacting business in the
state of Towa, against Carroll as Auditor of State, for the
purpose of having the provisions of section 1754 of the
code declared to be unconstitutional and invalid. The
action was brought in the United States Circuit Court,
for the Southern District of Towa, and the judge of that
court held the statute to be unconstitutional and issued
an injunction restraining the Auditor from enforecing its
provisions in the manner provided by section 1755 of the
Towa code. From the judgment and order of the circuit
court the state appealed to the supreme court of the
United States, and that court reversed the judgment and
order of the circuit court and held the statute to be con-
stitutional and that it was within the power of the state

“legislature to regulate the business of fire insurance in

the manner therein provided, and to prohibit agreements
between insurance companies which might affect the cost
of insurance.

In this connection I desire to express my appreciation
of the services of the Hon. Charles A. Clarke, who was
associated with me in the argument of the case.

LAKE BEDS.

The question of the title of the state to the lake beds
is still in a somewhat unsettled condition, although the
act of the thirtieth general assembly by which the legis-
lature assumed the title of such lake beds to be in the
state, and directed the manner in which they may be dis-
posed of, is an important step in settlement of the ques-
tion of the ownership of such lake beds. T think it must
be held, whenever the question comes before the courts,
that the state, by virtue of its sovereignty, is the absolute
owner of all the lake beds in the state which were ex-
cluded from the government survey. :

The act of the legislature referred to has I think, been
very satisfactory in its operation.

i
‘.'
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LANDS OF ABANDONED RIVER CHANNELS.

The thirtieth general assembly passed an act by which
the title to all of the lands within abandoned river chan-
nels in the state, and all bars or islands in the channels
of navigable streams not before surveyed or platted by
the United States or by the state of Towa, was assumed
to be in the state, and provided that such lands should
be surveyed and sold in the manner set forth in the act.

Under this act a considerable amount of land within
the abandoned channels of the Missouri river has been
surveyed, appraised and sold by the state. The act also
caused numerous actions to be commenced against the
Secretary of State to restrain him from surveying and
offering for sale other tracts of land which fall within
the provisions of the statute. The most valuable and im-
portant tract, as to which the title is now in dispute, is
a tract of about one thousand acres lying within the
corporate limits of the city of Omaha. A large portion
of this tract is claimed by the East Omaha Land Com-
pany, and smaller portions by other claimants. The land
is very valuable because of its proximity to the city of
Omaha. :

Seven separate actions have been brought by claim-
ants of this tract of land in the federal court against the
secretary of state and are now pending therein.

The title to the land, as asserted by the state, is based
upon the claim that almost all of the one thousand acres
is an aceretion to an island which existed in the Missouri
river at the time of the original survey of the lands in
Pottawattamie county. That about 1877 the channel of
the Missouri river was suddenly changed by an evulsion,
and the lands in question by reason of such evulsion and
ehmga. of the channel of the river, became dry and arable

 Ttis claimed by the complainants that the lands in ques-
tion are accretions to lands which were surveyed and
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sold by the United States government and which abutted
upon the Missouri river prior to the evulsion referred to.

The question of the ownership and title of the lands,
therefore, must be determined by evidence as to the con-
dition of the Missouri river at the point where these lands
lie prior to the time of the evulsion. In order to obtain
such evidence, it will be necessary for some one to find
witnesses now living who knew the condition of the river,
where its main channel existed prior to the evulsion, and
the fact that the lands in question were an accretion to
an island which existed in the bed of the river many years
prior to the change of its channel. To do this will re-
quire a large amount of time and some expense. It is
impossible for the attorney general or his assistant to
take the time from the other business of the office which
will be required to obtain the evidence necessary to the
establishment of the title of the state to the lands in ques-
tion. Special local counsel should, therefore, be employed
by the state, who is familiar with the present conditions
of the river and land in question, and who will be able,
because of his local knowledge, to obtain the names and
places of residence of witnesses who knew the condition
of the river and land prior to the change of its channel.

If the state desires its title to the land in question de-
fended, and to receive the benefit of the value thereof, it
must employ local counsel for the purposes suggested,
as its rights cannot in any other manner be fully pro-
tected.

A similar condition exists as to land in an abandoned
channel of the Missouri river in the corporate limits of
the city of Sioux City, which is estimated to be of the
value of about $25000. It is also necessary that local

- counsel be employed there to find the witnesses and obtain
the testimony of the condition of the river and land prior
to the time the old channel of the river was abandoned.

I suggest that the condition of these lands along the
Missouri river, and of the state’s title thereto, and the
necessity of the employment of local counsel to protect
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the interest of the state, be called to the attention of the
legislature, that suitable appropriation may be made to
pay such special counsel.

CORPORATIONS.

In my last report I suggested that a law shoulq be
enacted by the general assembly requiring that all articles
of incorporation should be approved by the attorney
general before the same are filed with the secretary of
state and a permit issued thereon authorizing the cor-
peration to transact business. ,

T am more firmly than ever convinced of the necessity
of such a law. The aceeptance of articles of incorpora-
tion and the issmance of a permit by the secretary of
state constitute a contract between the state and the cor-
poration, and no such contract should be entered into or
agreed upon on the part of the state until its terms have
had the approval of its legal department.

There are now many corporations transacting busi-
ness in the state under articles which the promoters shounld
never have been permitted to file with the secretary of
state, and which certainly would never have had the ap-
proval of the attorney general.

The importance of corporations and the fact that a
large portion of all of the business in the state is tran-
sacted by them, make it essential that all articles of incor-
poration offered for record should be carefully examined
by the attorney general before a contract is entered into

between the corporation and the state, and that all cor-
porations should be strietly confined to the class of busi-
ness which they are organized to carry on. J

MONEYS RECEIVED,

I have received and paid over to the state treasurer
during the last biennial period $2,449.49; $2,447.39 of
which came from the collection of a judgment in favor of
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the state and against the estate of John Thornton, an in-
sane patient who came from Missouri to Towa. The
balance of the sum received by me consists of small
items of costs advanced in cases in which the state was a
party, which have been refunded.

NEEDS OF THE OFFICE.

The office is now fairly well equipped with law books
and furniture, but the two rooms in which the attorney
general, Nis assistant, and two stenographers are required
to transact the business of the office, are wholly inade-
quate to its necessities. It is certainly a very unwise and
unfortunate policy which permits societies which have no
conneetion whatever with the administrative affairs of the
state, to occupy commodious suites of rooms in the State
House to the exclusion of a department through which so
large a portion of the administrative business and affairs
of the state must pass.

In my last report I urged the necessity of rooms ade-
quate for the transaction of the business of this office, and
have in other ways called the attention of members of
the legislature to such necessity, but as yet no steps have
been taken, either by the legislature or the executive coun-
cil, to assign to the attorney general rooms adequate for
the transaction of the business of the office.

The question is no longer a personal one with me, as
my term of office will expire in a few months, but the
necessity is so urgent that I cannot refrain from again
calling your attention to it, and expressing the hope that

‘ something will be done at an early day toward the fur-

nishing of suitable and adequate rooms for the tran-
saction of the business of this office.

In conclusion I desire to express my appreciation of
the courtesy extended to me by you and the other officers
of the state, and to say that our relations have been of
themostpleamtehimﬁerdurmgmyﬁemsofm, -

T also desire to acknowledge the valuable and Eu%fnl
services of my HIMME Lawrence DeGraff, and

REPORT OF THE ATTORNEY-GENERAL. Y

Mrs. Hunt and Miss Gilpin. Their work is de-
:I(::::nzrfof high commendation, and whatever creglt tl;ie
work of this office is entitled to is largely due to 1‘43 teeg

nt manner in which they have discharged their duties.
& Respectfully submitted,
Cuas. W. MULLAN,
Attorney-General of Iowa.




SCHEDULE “A.”

The following is a list of criminal cases submitted to the Supreme Court, and also rehearings asked
during the years 1904 and 1905 and the final disposition of the cases:

Title of Case. County. Decisions. Offense.
State v. Atkins, Bert, et al, appellants..... Affirmed January 14, 1904.| Assault with intent to commit robbery.
State v. Anderson, Walter, nppolhut ....... .| Affirmed October 27, 1904 | Rape.

State v. Armour Packing Co., appellant. ..

State v. Ashpole, Cy, appellant ............

State v. Andrews, Chas., appellant ....... Polk

State v. Anderson, Edward, appellant .....

State v. Alexander, W. E., appellant.....
State v. Arthur, James, appellant
State v. Barr, Wm., appellant..

State v, Bebb, Thomu,o.ppomut(mhemug)
State v. Birkby, John, appellant
State v. Burns, .h.mu. appellant ... .. ..
State v. Brown, Henry, uppellmt .........
State v. Busse, Louis appellant ...... .....

State v. Baird, Frank. appellant..... .....
State v. Blatsky, Robert, appellant .
State v. Brothers, Wm., appellee..........

State v. Bullard, W. B. C., appellant.....

Conroy, Michael, appellant........
DS . i St ot 5l spipailats ... .

State v. Cummings, Mike, appellant .

State v. Crill, Chas,, appellant..... .......
State v, Ccmpbell, S. A., appellant........
State v, Dale, J. J., uppellnt ..... R b e
State v. Davison, Edvurd appellant ......
State v. Dominisse, Chas , et al appellants.
State v. Dover, Boyd. lppellant AR L Dt

.| Affirmed June 10, 1904....

(Petition for rehearing
overruled October 27,

1904.)
Reversed July 11, 1905 ...
Affirmed November 14,1905
Dismissed September 26,

A R O T
Affirmed October 23, 1905
Reversed December 16,1903
Reversed February 17, 1004
Reversed October 27, 1904
Reversed January 13, 1904

.| Afirmed May 12, 1904. ...
.| Affirmed May 11,
.| Affirmed July 13, 1904....

1904 ..

(Petition for rehearing
overruled July 14, 1905)
Affirmed May 8, 1905
Affirmed October 22, 1904
Affirmed November 3, 1904

Selling imitation butter,

Larceny.
Rape.

Receiving a bribe.
Murder,

Breaking and entering.
False pretenses.

Seduction.
Murder.

Burglary.

Using false weights and measures.

Assault with intent to inflict great
bodily injury.

(41
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......... Reversed April 4, 1905..." False pretenses.
Pomntnmh Affirmed N ber21,1904, Robb
Affirmed February 14, 1905| Liquor nuiuneo
Affirmed March 7, 1905...| Perjury.
(Petition for rehearingover-
ruled October 23, 1905)
...... Affirmed September 22,

R T R e Murder.
Reversed October 17, 1905| Larceny.

Affirmed July 11, 1905....
Affirmed May 16, 1905...
Reversed November14 1905
Affirmed July 11, 1905....
Affirmed June 12, 1905..
Reversed December 16,1905
Affirmed October 25, 1905
Affirmed March 8, 1904.
(Petition for rehearing|
overruled September 28,
1904 .
Reversed April 11, 1904.
Reversed April 12, 1905.
Affirmed February 9, 1904
Reversed January, 10, 1905
Affirmed April 5, 1905
(Petition for rehearing|
overruled November 21,
1905.)
Reversed February 8, 1905
Reversed June 14, 1905.
Affirmed October 17, 1905.

Affirmed September 22,05
Reversed December 13,05
Affirmed October 21, 1904
Affirmed March 18, 1904
Affirmed May 3, 1904

Dismissed Sept. 20,

1904! R

Breaking and entering.

Keeping house of ill fame.

Assault with intent to comm:t murder.
Incest,

Assault with intent to commit murder.
Rape.

Murder.

Rape.

Conspiracy.

Liquor nuisance.
Larceny.
Embezzlement.
Murder.

Burglary.

Nuisance.

Assault with intent to inflict great
bodily injury.

Keeping a gambling house.

Liquor nuisance.

Larceny

Assl.ult with intent to commit rape.

Liquor nuisance.

ape.
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- SCHEDULE ‘‘A’"—CONTINUED.

Title of Case.

Decisions, Offense.

State v. DeGroate, Harry C., appellee. .
Statev. Duffy, Frank, appellant....... s
State v. Daily, John, appellant............
State v. Donohue, Tom, appellant.........
State v. Dickerhoff, John and Emma,

appellants......... Cas sxpdvuie R Sl o o Polk ..ooeo -

State v. Dickerhoff, John and Emma, appel-
7 AR UL T PR T S S SR B sl e

State v. Dnh, Lawrence, appellant ....... Winneshiek .
State v. Davis, Rosser, appellant..........| Mabaska ...
State v. Denhardt, Ed, appellant.

Greene .....

State v. Egbert, Ed, appellant... :.%""| Monroe ....
State v. Evans, Plum, appellan ....| Monroe ....
State v. Evenson, Ed appellant...... .....| Worth.......

State v. BEdmunds, J. Wilson, appellee ....| Wright......

Reversed Feb, 9, 1904 Assault with intent to commit murder.
Reversed Sept. 23, 1904) Robbery.

Reversed June 14, 1905 Extortion.

Affirmed October 22, 1904/ Breaking and entering.

Afirmed May 2, 1905 Enticing to house of ill fame.

.| Afirmed October 22, 1904/ Keeping house of ill fame.
‘| Afirmed October 19, 1904/ Breaking and entering.
| Afirmed March 10, 1905 Seduction.
(Petition for rehearing
overruled Sept. 26, 1905
| Afirmed October 17, 1905| Seduction.
Affirmed Sept. 22, 1905 Manslaughter.
.| Affirmed Decemb’r 12,1905\ lllegal fishing.
Reversed October 27, 1°04| Assault with intent to commit rape.
Reversed January 15, 19(:41 Assault with intent to commit murder.
| Reversed January 12, 1904| Assault with intent to inflict great
bodily injury.
Reversed November 17,| Practicing medicine as an itinerant
1904,  (Petition for physician,
rehearing overruled

. : June 14, 1904).........

State v. Erdlen, John C., appellant. ...... Wapello ..... Reversed June 13, 1905 Possession of burglar’s tools.
State v. Erb, B. F. et al, appellant.. ...... Polk...... ...| Affirmed October 20, 1905 Liquor nuisance. ’
State v, Fuller, Wm. H. appellant.... . .... Monroe ... .. Affirmed October 22, 1904| Assault with intent to commit murder.
State v. Finnegan, Peter, appellant.... .... Cerro Gordo..| Reversed April 10, 1905 Larceny.
State v. Gallaugher, Sarah Ellen, appellant| Johnson...... Reversed March 19, 1904. .| Perjury.
State v. Gath , Albert, appellant (re- x 1 4

hearing)...coaveeacans L Ao s e oo Pottawattamie| Dismissed September 22,

t Q.M.I.u.lppolhnt........A anoose., .
State v. Greenland, F. A., appellant ...... e .

'8 v, Hortman, Harry, upellant
State v. Humadkolﬁhmnk «, appellant...
State v. Haupt , appellant.....

‘State v. Humbles, Frank, appellant. .

State v. John, Zenas W., appellant.

e CA Y e es Muscatine... ..
State v. Jones, Marion, appellant.... ......| Mahaska. ....

State v. Hampton, Samuel, appellant......| Appanoose. ..

.| Afirmed November 15,

[ R N RS Seduction.

.| Dismissed January 18, 1904| Liquor nuisance.
.| Affirmed July 12, 1904 La?-ceny.
(Petition for rehearing
overruled January 16,
. ARG e
AffirmedFebruaryl$5, 1904.| Larceny.
Reversed January 12, 1904.| Murder.
Reversed May 3, 1904..... Foreible defilement,
Reversed December16,1904.] Seduction.
Aﬂirpqed February 7, 1905.] Assault with intent to commit murder.
(Petition for rehearing
overruled May 9, 1905 ).
Affirmed January 14, 1904.| Nuisance.

State v. Halden, A. W. appellant Appanoose. Dismissed Ma:

: hedly s y 9, 1904....| Nuisance,
State v. Harris, JW W. appellant. .. .| Appanoose. ..| Afirmed January 12, 1904.| Nuisance.
State v. Hasty, J. C. appellant............ Keokuk ...... Affirmed October 23, 1903.| Adultery.

(Petition for rehearing
overruled February 17,
L ARy R

Reversed Novemberl7,1904| Practicing medicine without a license.

.| Affirmed March 15, 1904..| Nuisance.

Affirmed May 11, 1904....| Liquor nuisance.

.| ReversedSeptember27,1905| Seduction.
.| Affirmed Februaryll, 1905.| Liquor nuisance.

Affirmed February 13, 1905:| Liquor nuisance,
AffirmedSeptember22,1905| Sodomy.

B o v iy @ 50w ke Rape.
(Petition for rehearing
overruled May 9, 1905).

Reversed May 12, 1904....| Perjury.

Affirmed April 13, 1905 | Assault with intent to commit murder,
(Petition for rehearing

overruled October 27,

State v. hcoby. Joe, appellant.............
State v. Jackson, H. (l),g‘:ppenee...

1904) .
.| Dismissed April 5, 1905...| Liquor nuisance.

Affirmed October 18, 1905. False pretenses.
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SCHEDULE *‘‘A”—CoONTINUED,

Title of Case,

County. Decisions. Offense.
State v. King, Hnydan. appellant. (Rehear-
T R D RSO A S R PR S PRI o o h Petition for rehearing dis—
mlsned February 10,
.................. Larceny.
Sta e v. Krueger, Sophia, appellant. ...... Howard...... Amrmed November 23 2
............... Murder.
State v. Kono, Levi, appellant............. Jasper. ...... Dismissed September 26,
o T RS R e R Seduction.
State v. Kirkpatrick, Wm. et al, appellants.| Mahaska. .... Affirmed October 20, 1905 | Breaking and entering.
State v. Koller, Wm. W., appellant........ Pottawattamie| Reversed December 12, e
L S e ultery.
State v. Keegan, Chris, appellant.. Fayette.... ..| Affirmed June 12, 1905 ..| Nuisance.
State v. Leibe, Oliver, nppcllant Delaware. .... Affirmed October 25, 1904.| Rape. v
State v. Loighton Roy, appellant Mahaska ..... Dismissed August 25, 1904 | Assault with intent to commit murder.
State v. Leuhrsman, B. H., appellant.... .. Benton, ...... Affirmed April 8, 1904 ...| Assault with intent to inflict great
bedily injury.
State v. Loser, Leon, appellant ............ Pottawattamie| Reversed Julyll, 1905... | Conspiracy. :
State v. Lum, Wm., appellant.. 5 SR Affirmed January 14, 1904 | Murder.
State v. Leighton, Clay, .ppallsnt Mahaska ..... Dismissed July 11, 1904..| Resisting an officer.
State v. Leuth, Angn:t. lppolllnt.. Codar ........ Affirmed May 2, 1905..... Kidnapping.
State v. Lamont, Arthur, appellant........ Allamakee .. | Affirmed June 14, 1905.. .. Assa;llt with intent to inflict great
bodily injury.
State v. Levich, Morris, appellant.......... Woodbury...,| Afirmed July 11, 1905. Receiving stolen property.
A (Petition for rehearing over-
ruled September 26,1905)
State v. Latham, Albert, appellant.. e T R Affirmed October 23, 1905.| Assault with intent to commit murder.
State v. Loftus, Mary, appellant..... Keokuk,...... Reversed October 17, 1905.| Adultery.
State v. Loomis, George, appellee... ..| Clayton AffirmedDecemberl3,1905.| Larceny.
State v. McCay, C. B., appellant......... Monona Reversed February 9,1904| Rape

.

m'i - Do 8 R v o oo | POIRG . coi000e e

m' Miller, H. G., mpcmt .......... Cerro Gordo.

® State v. Motto. Honrv appellant. .........| Mabaska.,.
State v. Matheson, George, uppelhnt. «+..|Pottawattamie
State v. McGruder, Chas,, appellant..... Hancozk....
State v McPherson, J. E , appellant...... Page........
State v. Martin, Richard, appellant........ Winneshiek. ..
State v Moore, C R., appellant... «..| Winneshiek...
Stafe v. Morris, R. E., appellant........... Polk. oeoinne
State v. Moore, W. L., agpel‘hn .......... Linn .. .....
State v. Mendenhall, E. appellant......| Mahaska..
State v. Morton, Chas. , npp'lhnt ........ B+« aaan o
State v. Norris, Levi S., appellant
State Norris, Levi S., appellant...........
State v. Pnor. Sam, nppellnnt PCSRIERRE [ | e
State v Pe wes.| Decalur.....
State v. Poe, Clande J y et “al, lppellanls; ..{ Union
State v. Pray, Richard, appellant........... Decatur.....
State v. Price, Gecrge H ., appell«nt Ringgnld.
State v. Pinegar, Wm., npp(-llum oo POIR . coui.
State v, Pingle, Julivs, appellant......... Climon. .....
State v Phillabaum, Arthur, et al, appel

T A R PR R R e IS | o000

State v, Perry, Lewis nopellant.... 25,4851 Fremont ...
State v. Price, T.J. €t al, appellants Mahaska....
State v. Raphael, Joseph. et al, appellants| Biack Hawk..
State v. Rea B. D., -ppell.nt.... ........ Emmet .....
State v Reagan, Wondson, appellant ......| Appanoose. ..
State v Richards, W. A. appellant.... .... Warren ...
State v. Rivers, F. S., appellant... o) 8 171 [P

.| Affirmed January 15 1904.
.| Affirmed July 12,1904,

.| Affirmed February 18,1904
Reversed April 10, 1905 ...
.| Reversed Decemuver 13 1404
.| Affirmed December 14,1904
Affirmed lecember 13,1904
Affirmed December 13,1904
.| Reversed November 14,1905

.| Affirmed June 14,1905.....
Affirmed September 22,1905
.| Affirmed October 20, 1905
Reversed January 14,1904
Modified and nﬁrmed July
B 0008, . s i wlabmne

.| Afirmed Feb. 17, 1904
Affirmed January 20 1904
.| Reversed Feb. 16, 904
.| Afirmed Jupe 7, 1904
(retition for rehearing
overruled May 4, 1905)
Reversed April 12, 1905

(Peti ion for rehearirg
overruled Sept. 28, 1904)

Breaking and entering.

Assult with intent to commit rape.

Rubbery.

Assault with intent to commit murd:r.

Sodomy.

Breaking and entering.

Lewdness.

Resisting an officer.

Assault with intent to commit man-
slaughter.

False pretenses.

Keeping a gambling house.

Murder.

Rape.

Rape.
Nuisance.
Robbery.
Robbery.
Arson.

Incest.

Affirmed October 22 1904| Assault with intent to commit murder.
Affirmed October 17, 1905/ Embezzlement.
Afirmed May 10, 1905 Breaking and entering.
.| Affirmed Dec. 16, 190%| Incest.
.| Afirmed Sept. 22, 1905 Nuisance.
\firmed April 7. 19 4| Burglary.
.| Reversed Nov. 23, 1904| Prac'icing medicive as an itinerant
physician.
Affirmed Janruary 19, 104/ Murder.
Affirmed Febiuary 9, 14905 Barglary.
.| Affirmed March 10, 1904 rorgery.
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SCHEDULE ‘A’—CONTINUED.

Title of Case. County. Decisions. . Offense.
State v. Roan, Sam, appellant ..... ....... Polk ... Affirmed
State v. Robinson, Thomas C., appellant...| Howard ..... Atimed Deo Ts, 1904 i
State v. Robirds, Fred, et al, appellants...| Page..... Reversed Sept. 23, 1904 Robbery
Shhs"“ v. Richards, W.A.et al, appellants. ... Affirmed May 6.' 1905 N?xti?a::’Ze.
ate v. m J.H., appellant ... .... Afirmed July 13, 1905 Nuisance.
State v. J. R., appellant ..........
e 5 > - . Affirmed October 25, 1905 Lewdness.
— : ww wﬁ-:;ig" a.p::illl‘ut .| Pottawattamie| Affirmed December 16, '05| Murder.
shf.v: o ., iy ,'n;gollnn:'.: 2:.1:.0'“8 a5 ![?;Aisver_leddogober 17, 1905| Malicious mischief.
berts y smissed Sept. 20, 1904 Prlgcucmg as a physician without a
State v. Rennick, T. J., appellant ..... Calhoun Affirmed A | nonety
R s A e - | Cothous .. = rme pril 12, 1905 Incest,
_— v'. e img'. ALndg, .‘::;lellﬁz‘n .(...(.e.. Pottawattamie| Affirmed April 11, 1904..| Breaking and entering.
: )t o b S Coreeneeieas Shelby........ Pe;ivtei:rl:ﬂf:; Jr:g:all'-isl?glw ] Assault with intent to commit rape
tate v. Smith, Hervey, appellant..... ... Wapello...... Affirmed June 9, 1904 | Seduction.
(Petition for rehearing
(;;;:mled September 30,
State v. Smith, Thomas, appellant........ Monroe. ...... R i
State v. Smlth: Lewis, appellant.......... ".| Pottawattamie A?ﬁv:::g Ahﬁ;‘ylv ls7.. l?g?)é gt‘::g::
(Petition for rehearing
o;:guled November 23,
1
State v. Starchirch, George, appellart A Dismi Janua
PP 1 ry 16,
L T P Liquor nuis.
State v. Seligman, Max, appellant Polk Affirmed Ma 3 R irainascs.
3 A SRR 1 | . y 2. 1905, .. .. Fal
State v. Shaw, Leona, appellant........... Mahaska ..... Affirmed October 26, 1904 sz:i&l;?:):n.ses.
(Petition for rehearing
overruled January 20,
1905)
N P ;s -
» - State v. Steen, Mrs. Herb, appellant...... Mahaska ..., Affirmed October 22, 1904.| Prostitutio
(Petixiond for rehearing g
overruled January 20,
State v. = P o ’
m& and Mrs, Nick, appellants| Mahaska ..... AT&;I;B(! September 23,
St st v. | L R TR R R S AT Prostitution .
MB’M&..“;‘&. c., ,lﬂwpdhnt E‘y,::‘ ........ xgx;z:g l;eténmry l;.lQOS. Liquor x“:w;:uce.
......... e
A (Petition t;:m;yehe'nlrsi‘x):s Assault with intent to commit rape.
ate v. 0.V. overruled July 14 1905
Sta '.m-' ml..t.. sova] Bosne........ Affirmed February 11 1&5. Liquor nuisance
State v. Stuart, Harry, a ) +++| Appatoose ...| Affirmed July 11, 1905....| Seduction .
m:‘ Smith, Joseph C.. :g:::g .Jluneslz, Ilggg Desertion of wife,
State v. .. une 6,
State v. S Ci’ﬂ- l‘?p:l:nt....t | Buversed June 6, W05, }\‘:s;?l:.with intent i
Chas., appeliant. % ATirmed September 22, ent to commit murder.
= e e | S B i i
State v. Savre, L., appellee................ Mitchel........| Reversed ~ Decomber 17, G o cUlering:
tate v. e L5% R R e lllegal voting
mm & M‘fwo-mwmmd nson. ....| Afirmed October 27, 1904| Assault i i
T : " ‘ " n: ‘_ m‘p::b'z" “ :grm.a January 12, 1904 Rnp:. with intent to commit murder.
State v. Tyler, Chester lppelll.. 5 e rmed January 12, 1904| Murder.
(Petition for rehearing ‘
overruled May 12, 1904.)
. lAlemv:Tseeg lil:y lsl'. i904 Larceny.
. ay 905 Ass: i i
mv_ i : pellant.. Sidttad Teamrs io, ey uur&;lrt»with intent to commit murder.
State v, W. ; Jnum:'l'p 3 ----- . .| Affirmed March 9, 1904| Desertion of wife
State v. Wasson, C. G., appellant... y ;| Reversed July 12, 1904 Murder. o
Btate v. Williams, Richard: ap llnhn;k h Reversed January 11, 1905| Robbery.
State v. Wilson. J oo 4. ....| Reversed January 13, 1904| Murder.
, Josep! g ant ......| Mahaska ..... Affirmed Ju 2 i
(Petition t:: reixeall'igu:): Keeping house of ill fame.
- tgg‘mled October 27,
State v. White, Jack, appellee .. Bo y
o WMﬂlo'n, o'.“ S PR ONS. . oo hes Reversed April 5, 1904| Gambling.
, appellant.. ......| Benton....... Affirmed July 12, 1904 Burglnryg

8T
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SCHEDULE ‘‘A”—CoNTINUED.

Title of Case County. Decisions. Offense.
State v. Warren, Chas., appellant .| Afirmed November 23,1904 Assault with intent to commit murder,
State v. 1, CUE. .:| Dismi-sed June 8, 1904| Neglect of official duty.
State v. Wolf, Orris, a3 .| Affirmed October 18, 1904| Rape.
State v. Wescott, Martin, lpwlhnt +vses.| CerroGordo, .| Afirmed July 11, 1905/ Murder.
State v. Whitsel, Isaac, lppcllant Washiogton. .| Affirmed September 22,1905 Larceny of domestic fow!
State v. Wheeler, Hu, Batler........ Reversed November18,1905 Assauh with intent to maim and dis—
e fure . " =
State v. Weigert, H. C., appellant.... ....| Pocahontas ..| Affirmed November 18,1905 Priacncing medicine without a certif-
cate,
State v. Willing, L. G., appellant...... ..| Black Hawk .| Reversed November18,1805| Arson.
State v. Whitnah, Fenton appellant ..... Page.........| Affirmed December 15,1905| Murder.

s SCHEDULE
m following is a list of criminal cases pending in the Supreme Court of Towa on January 1, 1906:

IIB »

Title of Case.

County Offense.
, Chas., appollan! (Rohuring)...- Rape.
, appeliant..... Assault with intent to main and disfigure.
stein, S., appellu .| Giviug intoxicating liquors.
2 3 B8, lmnlh.nt (Rahu g) ok PR Murder
w B !'.‘.. T SR L A Woodbnry ............. Couspiracy.
b, F., appellant....., ..... Carnal knowledge of an imbecile.
I ds W mppellant ........ Marder.
» H H. appellant.... ... Larceny by bailee.
Y, s Bt va Fraudulent banking.
, appellant ..., False pretenses.
: er, Jobn C., appellant...... Perjury.
State v. Hayd .gm.l - u;... oy Maurder.
tate v. Harvey, Clyde al appeliants.......... Arson.
M‘v. Harmon, Peter H., appellant.... ..... Adultery.
. Jackson, H. O., pelln(luheanng) False pretenses.
Mv. Johnson, Lee., lppelllﬁl...¢ ....... Assault with intent to commit rape.
State v. Loser, Leon, appel'ant (Reheariny). Pomwatmmle ......... Conspiracy.
Mw. Leuth, A t, appellant (Rchearing) Keas Sl ACBBRE o oo s civmeneno s Kidnapping.
v. G:o appollanlt};.n. .(.fl.h ..... ) ..... B e Jceao ab sk Libel.
n TZE, uppo t (Rehearing) ..... Potrawattamie Assault with intent to commit murd.r.
m v. Ioaulf Chas., appellant......... ... Woodbury.... .. Incest.
State v. Moore, Wm. H., appeliant. . i Murder.
State v. McFadden Emnu uppellnnt ........... Aduitery.

State v. McKenney, Horace H., appellee. ...
State v McClain, Ed, #p-lhnt i
v. Moore, Ckn. Appelhnt.... .
Mv. Mulhern, J. W, appellant..
State v. l!tchen. Gcorge, .ppellant
* State v. Porter, Cynthia A., appellant. ... ...

Embezzlement.

Larceny from the person,
Liquor nuisance.

Liquor nuisance.

Murder.

Keeping a house of ill fame.
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| F ;2 SCHEDULE *(.”
nE -
iz Eoz : .
e | g a = The following civil cases which were pending at the
= % E g 3B 2 time of my last report have since been disposed of:
Q b .
[N & ] 5 ‘3 ° State of Iowa v. Christopher T. Jones and H. Scofield.
Ll wp o @ B8 Pollc County District Court.
Hi EEgEpsishs Fifis :
| '1‘ E—‘; EEEERERCSEEES Dismissed by the district judge.
i 5233838255855 252
H RS Wilson L. Ogden v. Leslie M. Shaw, Governor. Polk
1 l : County.
i | 5 Dismissed.
|l | E Marshall Dental Mfg. Co. v. John Irving, State of Iowa,
5} :

Intervenor. Greene County District Court.
Dismissed. ,
) Towa Telephone Co. v. John Herriott, et al. Polk County.

r This was an action by the Towa Telephone Company to

‘ -recover from John Herriott, Treasurer of State, taxes

which had been assessed against the Telephone Company
under the provisions of section 1331 of the code, and which ]
were by it paid under protest. During the pendency of s
the action section 1331 of the code was declared by the |
Supreme Court to be unconstitutional in the case
of Layman v. Telephone' Company, 123 Towa, 591. §
After the decision of the Layman case the distriet
court overruled the demurrer filed by the state in
e of T Company v. Herriott, and entered a e
as Treasurer of State for the
id by the Telephone Company, in-
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$9,528.17. The right of the Telephone Company to re-
cover this sum was clearly settled by the decision of the
Layman case, and no appeal from such judgment was
taken by the state. The judgment has since been paid
and the case is disposed of.
American Home Investment Co. v. W. B. Martin, Secre-
tary of Stare. Polk County.
This was an aection hrought in Polk county for a writ

of mandamus to compel the secretary of state to file cer- -

tain articles of incorporation. A motion and demurrer
were filed to the petition. Both were sustained and the
bill of complaint dismissed.

State v. Meek Bros. Co.

This was an action brought by the state to condemn the
right of way for a fishway over the dam across the Des
Moines river at Bonaparte. A sheriff’s jury was em-
paneled to assess the damages, and returned an award of
$40,000. From the return of such award the state ap-
pealed to the district court. Pending the appeal the dam
was washed out by a freshet of the Des Moines river, and
no attempt has been since made to rebuild or repair the
same. After the dam had been washed away the action
in the district court was dismissed and the costs incurred
paid by the state.

Fidelity & Deposit Co. of Maryland v. Dennis E. Ryan,
et al. Monona County.

This was an action of foreclosure in which the state was
a nominal party defendant and had no real interest. A
foreclosure was granted and the land sold under the de-
cree of the distriet court.

Stockdale v. Gilbertson. Polk County.

This was an action brought by Stockdale to recover
money paid for a license issued to him as an itinerant

Van Buren County.

physician. The case was dismissed ‘at plmhff’s ms@t '

July 5, 1905.

r
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Towa Loan & Trust Co. v. Geo. Godfrey. Polk County.

This was a foreclosure of a mortgage against property
owned by Godfrey. The state was a nominal party only.
A decree of foreclosure was rendered by the court and the
case has been finally disposed of.

k. H. O’Connor v. Northwestern Life & Saving Co., B. I.
Carroll, Auditor of State. Polk County.

This was an action brought to recover money claimed
to have been illegally paid by the plaintiff to the North-
western Life & Savings Co. Carroll, Auditor of State,
although made a party defendant, had no real interest m
the action. The case was afterward transferred to the
federal court.

In the Matter of John J. Thornton, Insame. Wm. C.
Richardson, Guardian. St. Louis Circuit Court.

This was an action brought by the state against the
guardian of Thornton to recover the cost of the support
of Thornton in the hospital for the insane in this state.
Judgment was obtained by the state against the gnardian
in the sum of $2683.16. In April, 1904, there was collected

| upon this judgment $2620.82, which amount, less $200
| attorney fees retained by Mr. W. R. Gentry who prose-
cuted the case, was remitted to me, the net amount of the
remittance being $2420.82. Afterward the further sum of
$26.57 was remitted to me, being collected out of other
property in the hands of the guardian. These sums were
turned into the treasury at the time they were received
and the case is practically disposed of.
State of Iowa v. John Callan, Admr. of the Est. of Edward
~ Moran, Deceased. Dallas County.
} was an wtion ‘brought by the state to recover of
: lward Moran the cost of his support during
an inmate of the Soldiers’ Home at Mar-
case of the State v. James Colligan,
905, the supreme court held that the
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cost of support in cases of this character could not be re-
covered from the estate of the person to whom the sup-
port was furnished. This holding of the court prevented
a recovery in the case and it was therefore dismissed.

Mason City & Ft. Dodge Ry. Co. v. A. F. Simpson and,
others. Webster County.

Action for injunction to restrain the collection of taxes
assessed against the Railway Company. Action was dis-
missed by the plaintiffs and costs paid.

Chicago, Milwaukee & St. Paul Ry Co. v.Wapello County.

Wapello County.

This was an action brought by the Railway Company to
restrain the collection of taxes upon its proposed line of
railway, which were assessed against it before it was in
operation. The judge of the district court of Wapello
county overruled a demurrer filed by the state and granted
a perpetual injunction restraining the treasurer of
Wapello county from collecting the tax assessed. In my
opinion the judgment of the court was right, and no ap-
peal was taken.

In the Matter of the Estate of Robert R. Oswald. Butler

County.

This was a claim filed in the distriet court of Butler
county against the estate of Robert Oswald for payment
of cost of his support during the time he was in the state
hospital for the insane. Under the holding in the
Colligan case, the proceeding was dismissed.

State ex rel. Frank Davis v. Wm. A. Hunter, Warden.
Jones County.
The judgment of the distriet court was affirmed by the
supreme court upon appeal by the state.
Cedar Rapids & Marion City Ry. Co. v. Albert B. Cum-
mins, et al. Linn County. ;
This was an action of certiorari brought by the Cedar
Rapids and Marion City Ry. Co. against the Executive
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Council to prevent the assessment of the property of the
corporation by the council. The writ was granted by the
court, from which order the state appealed. The order
of the district court was reversed by the supreme court,
which held that the executive council had full power to
assess the property of the corporation as an interurban
railway.

Gilbertson v. Ballard. Washington County.

This was an action brought by Gilbertson as Treasurer
of State to recover collateral inheritance tax claimed to
be due from the estate of A. W. Chilcote, deceased. The
district court rendered a judgment adverse to the state,
and the state appealed. The judgment of the district
court was affirmed by the supreme court October 26, 1904.

Ohlrogg v. District Court of Worth County.
Petition for certiorari. Dismissed October 14, 1904.
Josephine Wilson v. District Court of Mahaska County.
Petition for certiorari. Dismissed February 10, 1904.
John W. Brady v. Geo. W. Mattern, Sheriff. Polk County.

This was an action of habeas corpus brought by Brady
against Mattern, Sheriff, in which Brady claimed that he
was illegally restrained of his liberty under an arrest for
a violation of the provisions of section 9 of chapter 77
of the acts of the twenty-ninth general assembly. He was
discharged from the custody of the defendant upon the
ground that the aect referred to is unconstitntional. The
defendant appealed from the judgment of the district
ef)urt and the supreme court held that the act is constitu-
tional, and that the district court erred in discharging
Brady from the custody of the sheriff.

Greenwich Insurance Co. of New York, et al, v. B. F.
Carroll. United States Circuit Court.
This was an action brought in the United States cir-
enii court for the southern district of Towa, by the Green-

|
- |

|
3
1
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wich Insurance Company and other foreign insurance
companies against the auditor of state, for the purpose
of having section 1754 declared to be unconstitutional. Tt
was argued and submitted in the supreme court of the
United States in November, 1905. The judgment of the
cirenit court was reversed and the statute in question
held to be valid.

American Express Co. v. State of Iowa, and Adams Ex
press Co. v. State of lowa.

These cases were both actions by indictment for the
illegal sale of intoxicating liquors in the state. They were
argued and submitted to the United States supreme court
in December, 1904, and the decision of the supreme court
of Towa was reversed in both cases.

ﬁﬁonmimmd%miséimedw
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SCHEDULE “D.”

The following is a list of civil cases which were com-
menced and have been disposed of since my last report:

State of Towa ex rel. John Conlon v. Wm. A. Hunter,
Warden Penitentiary at Anamosa. Jones County Dis-
trict Court.

Habeas corpus. Petitioner discharged by district
judge.

Chas O. Nourse v. Alice V. Brown, et al. Polk County
District Court.

Foreclosure of mortgage.

Mrs. M. J. Thorn v. Juo. T. Hambleton, State of Iowa,
et al. Poll District Court.
Foreclosure of mortgage.

State of Towa ew rel. Chas W. Mullan, Attorney General,
v. Continental Life Insurance Co. Polk District Court.

This was an action for the appointment of a receiver
to wind up the affairs of the Continental Life Insurance
Company. The order granting an injunction and appoint-
ing a receiver was made January, 30, 1904. The affairs
of the Company were wound up through the intervention

rel. Chas W Hm Attorney General,
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State ex rel. B. I. Carroll, Auditor of State, v. The Corn-
ing Savings Bank. Adams District Court.

This was an action by the auditor of state for the ap-
pointment of a receiver to wind up the affairs of the bank.
The order appointing the receiver was made February 22,
1904, and the affairs of the bank have since been closed
by such receiver.

Herman L. Hildreth v. G. S. Gilbertson, Treasurer of

State. Polk District Court.

This was an action brought by Hildreth against the
treasurer of state to recover collateral inheritance taxes

paid by the said Hildreth. An investigation of the facts
in the case clearly showed that the taxes which had been

. collected of and paid by the said Hildreth were illegally

exacted by the state, and a stipulation was entered into

for the repayment of such taxes. .

State of ITowa ex rel. J. A. Gregory v. N. M. Jones, War-
den. United States District Court.

Action of habeas corpus. Demurrer to petition sus-
tained March 19, 1904, and writ denied.

State of Iowa ex rel. Chas. W. Mullan, Attorney General,
v. United Sons of America of Des Moines. Polk Dis-
trict Court. :
This was an action for the appointment of a receiver.

A demurrer to the petition was sustained and the applica-

tion denied.

In the Matter of the Estate of Wm. R. Morley, Deceased.

' Fayette District Court. '
This was an action brought to re-open the question of

the liability of the estate of Wm. Morley to pay collateral

inheritance tax. The application was afterward with-

drawn and the case disposed of.
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State of Iowa ex rel. Chas. W. Mullan, Attorney General,
v. Church Federation of America. Marshall District
Court,

This was an action for the appointment of a receiver
co wind up the affairs of an assessment association. The

application was sustained and a receiver appointed June

21, 1904, and the affairs of the association wound up by
such receiver.
Matter of the Estate of Henry Runge. Grundy District

Court.

Action for the payment of collateral inheritance tax.
This was an appeal from the Grundy district court. After
the app.ea] was perfected, T reached the conclusion that
the decision of that court was right and dismissed the
appeal.

Ackerman & Macy v. Hannah Sharp and Department of

Agriculture. Polk District Court.

This was an action to enforce a mechanic’s lien against
property owned by the state. A demurrer to the plain-
tiff’s petition was sustained and Jjudgment for the Depart-
ment of Agriculture rendered.

- W.J. Chamberlain v. The Capitol Commission, et al. Polk

District Court.

This was an action to restrain the Capitol Commission
from making a contract for the decoration of the ecapitol

without advertising for bids upon the work to be done.

The case was tried in the district court and a j
judgment
was entered therein November 5, 1904, dismissi i
iy , dismissing plain-
ﬂtg:éf- Towa . James Colligan. Woodbury District
This was an action brought b
was an : v the state to recover from
hmrdinnef Jar?ez Colliga'n, who was an insane patient,
cost of his maintenance in the state hospital for the
e Jn gment of the district court was adverse to
state, and an appeal was taken to the supreme court.
Mw. ober 17, 1905, the judgment of the court below was

LV
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SCHEDULE “E.”
The following civil cases are now pending in the state
and federal courts:

DISTRICT COURTS,

Western Union Telegraph Company v. Carroll. Polk

county.
Tn the Matter of the Estate of Richard Wilde, Deceased.

Franklin county.

Sioux City Gas & Electric Company v. Wm. B. Martie,

and (. 8. Gilbertson. Polk county.
Western Union Telegraph Company v. B. F. Carroll,

Auditor of State. Polk county. ‘
State of Towa, ex rel. B. F. Carroll, Auditor of State, v.
New Liberty Savings Bank. Scott County.
Frank L. MeCoy et al, v. J. L. Paxton, et al. Potttawat-

tamie county.
J. W. Murphy v. Louisiana Purchase Exposition Com-

pany. Polk county.

 State of Towa v. Fraternal Accident Society of Cedar

Rapids. Linn county.

State of Towa ex rel. Chas. W. Mullan, v. A. J. Fuhrmeis-
ter. Linn county.

L. W. Nichols, et al, v. National Masonic Accident Associa-
tion, B. F. Carroll, Auditor of State, et al. Pottawat-
tamie county. :

City of Council Bluffs, et al, v. W. B. Martin, Secretary
of State, et al. Pottawattamie county.

Rose Ann Canaran, ef al, v. Martin Harkins and G. S.
Gilbertson. Greene county.

- pellant, v. G. §. Gilbertson.
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State of Towa ex rel. Chas. W. Mullan, Attorney General
v. Syndicate Land Company. Polk county.

Fremont Benjamin, et al, v. B. F. Huff, A. B. Cummins,
Governor, ef al. Harrison county.

H. A. Merrill, et al, v. Board of Supervisors of Cerro
Gordo county, et al. State of Iowa, Intervenor.
Clerro Gordo county.

SUPREME COURT OF IOWA.

Mrs. F. M. Randolph v. Cottage Hospital and State of
Towa, Appellants.

(. S. Gilbertson, Appellant, v. Geo. A. Oliver.

State of Iowa, Appellant, v. Lafayette Young.

State of Towa v. Ole Thompson, Appellant.

Isaac Hall, Appellant, v. Butler county, ef al.

Silas Wilson, Appellant, v. Louisiana Purchase Exposi-
tion Commission.

Towa Mutual Tornado Insurance Association, Appellant,
v. G. 8, Gilbertson.

Towa Implement Mutual Insurance @Association, Appel-
lant, v. G. S. Gilbertson.

Towa Plate Glass Mutual Insurance Association, Appel-
lant, v. G. 8. Gilbertson.

Town Mutual Dwelling House Insurance Association, Ap-
pellant, v. G. S. Gilbertson.

Eastern Towa Mutual Hail Association, Appellant, v. G.
S. Gilbertson.

Farmers Mutual Hail Insurance Association, Appellant,
v. G. S. Gilbertson. ‘

Mutual Hailstorm Insurance Association of Towa, Appel-

Hlant, L;' G. 8, Gilbertson.
ome Mutual Insurance iati
iy Assocmtlox‘x, Appellant, v. G. S.

Mutual Wind Storm Insurance Associati

G 8. Gilbertson. Al i

F?&P;:PQM Mntm Insurance Assocmhq:, Appellant,

Towa Mw Fire Insurance Association, Ap-
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State Farmers Mutnal Fire & Tornado Insurance As-
sociation, Appellant, v. G. S. Gilbertson.

Merchants Mutual Insurance Association, Appellant, v.
G. S. Gilbertson.

Grain Growers Mutual Hail Insurance Association, Ap-
pellant, v. G. S. Gilbertson.

Towa Assessment Mutual Fire Insurance Association, Ap-
pellant, v. G. S. Gilbertson.

Mutual Horticultural Insurance Association of Iowa, Ap-
pellant, v. G. S. Gilbertson.

Mutual Fire and Tornado Association, Appellant, v. G.
S. Gilbertson.

Retail Merchants Mutnal Fire Insurance Association, Ap-
pellant, v. G. S. Gilbertson.

State of Towa v. Wm. G. Thompson, Judge. Certiorari.

State of Towa, Appellant, v. S. A. Smithart.

‘Wm. H. Semonies, et al, v. Chas. W. Needles, Appellant.

Cora Honaker v. F. P. Fitzgerald, Appellant.

State of Towa v. R. H. Stringfellow, ef al, Appellants.

State of Towa v. Vﬁx Greenway, et al, Appellants.

State of Towa, ez rel. L. R. Bone v. Wm. A. Hunter, Ap-
pellant.

State of Towa, Appellant, v. Amana Society.

Carpenter v. Jones County, et al, Appellants.

Wm. A. Montgomery, et al, Appellants, v. G. S. Gilbert-
son. ;

U. 8. CIRCUIT COURT, SOUTHERN DISTRICT OF IOWA,
_ WESTERN DIVISION.

Robert C. Rice v. Northwestern Life & Savings Company
and B. F. Carroll, Auditor of State.

Samuel Carr, et al, v. Chas R. Hannan, et al.

John A. Creighton v. Chas. R. Hannan, et al.

Omaha Bridge & Terminal Company v. Chas R. Hannan,
et al. :

John I. Redick v. Chas. R. Hannan, et al.

‘Whitney Realty Company v. Chas. R. Hannan, et al.

James B. Ames, et al, v. Chas. R. Hannan, et al.

Geo. Baxter, et al, v. Chas. R. Hannan, W. M. Martin, et
al.

T e e e W S b R e L S
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SCHEDULE “F.””

SarooN—OpPERATION oF NEAR CuHUroH.—Whenever a
church is built within three hundred feet of a saloon,
the saloon must cease to conduct its business. ’

Des Moines, January 13, 1904.
How. JosepE MEKOTA,
County Attorney, Linn county,
(Cedar Rapids, Towa.

Dear Si—Replying to your favor of the 9th instant,
requesting my opinion upon the question whether a saloon
may continue to bhe operated under the mulet law of the
state where a church is built within three hundred feet of
the saloon at a time after the saloon has been in operation
for several years, I submit the following: ;

Subdivision 2 of section 2448 of the code provides:

““But in no case shall said business be conducted
by any person holding any township, town, city or
county office, or within three hundred feet of any
church building or school house * * * »

It was clearly the intention of the legislature in enact-
ing this provision of the statute to prohibit the sale of
intoxicating liquors within three hundred feet of a church
or a school house. No exception is made in the statute
which permits a saloon to continue the sale of intoxicating
liquors within three hundred feet of a church when such
church is built after the saloon is in operation. A con-
stru?tion of the statute which would permit a saloon to
e?ntmne its business and sell intoxicating liquors within
three hundred feet of a church because the church was
qreetéd after the establishment of the saloon, would be
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a nullification of its letter and spirit. Nor can it be held
to have been the intention of the legislature in effect to
prohibit churches being erected upon any site within three
hundred feet of a saloon. Whenever a church is built
within that distance of an existing saloon, the saloon must
cease to conduct its business.

The right to sell intoxicating liquors under the mulet
law is a right limited and restricted by statute. One of
the restrictions imposed upon this traffic is that it shall
not be earried on” within three hundred feet of a church,
and the fact that the church was erected after the estab-
lishment of the saloon does not remove the restrictions
imposed by the statute.

Respectfully submitted,
Cuas. W. MuLLAN,
Attorney-General.

INSURANOE—APPOINTMENT OF AGENTS--Executive Agent’s
Application and Contract Construed under Sections
1749 and 1750 of the Code.

Sir—Complying with your verbal request for an opinion
as to the status of agents appointed by the Mutual Re-
gerve Life Insurance Company of New York, under the
““Executive agents application’” and ‘‘Special renewal
contract’’ submitted, I beg to submit the following:

The executive agents proposed to be appointed under
the application and contract submitted, fall within the
provisions of sections 1749 and 1750 of the code, which
are made applicable to life insurance companies by sec-
tion 1815, and must be treated as agents of the company
authorized to transact its business in receiving and pro-
curing applications for insurance and such other business
as may be entrusted to them by the company.

It is undoubtedly within the power of an insurance com-
pany to appoint as many agents to transact its business
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as it may see fit; and to fix such compensation for the
work performed by them as may be agreed upon between
the company and the agents. KEvery person, however, so
appointed becomes, under our statute, an agent of the
company with the right to solicit and receive applications
and to transact such other business as may come within
the scope of his employment. He must, therefore, re-
ceive from the auditor of state a certificate showing that
such company has complied with the provisions of law,
and that he is authorized to act as its agent, before tran-
sacting any business for the company.

The question is suggested as to whether an agent ap-
pointed under the application and contract submitted, re-
ceives any special benefit by reason of such appointment
upon insurance on his own life if written by the company;
and whether the company, in appointing such executive
agents, makes any distinction or diserimination between
them and other persons insured of the same class and ex-
pectancy of life, in the amount or payment of premiums
or rates charged for life insurance policies, and for that
reason the contract of appointment falls within the pro-
hibitive provisions of seetion 1782 of the code.

A careful examination of the application and special re-
newal contract leads me to the conclusion that an agent
appointed thereunder receives no special benefit hecause
of such appointment as to any insurance he may take
upon his own life; and that the applieation and contract
entered into bhetween him and the company make no dis-
tinetion or diserimination between him and persons in-
sured, of the same class and equal expectancy of life, in
the amount or payment of premmms or rates charged for
life insurance policies, or in any other of the terms and
conditions of the contract of insurance made by the com-
pany.

Inmy ﬁm Mo@e, no legal objection exists under
the laws of this ﬁyﬂm appointment of such executive

ﬁ“_w MMMIMKastheremno
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attempt at any distinetion or diserimination between them
and other persons of the same class insured by the com-

pany. )
Respectfully submitted,

Cumas. W. MuLLaN,
Attorney-General of Iowa.
January 21, 1904.
Hox. B. F. CarroLL,
Auditor of State.

Taxarion—Exemprion From—It is held ithat under the
soldiers’ exemption act, property, not to exceed eight
hundred dollars in value of any honorably discharged
soldier or sailor,is exempt from taxation, regardless
whether said property is situate without the county
of residence of the soldier, sailor or widow.

Str—1In response to your request of the 6th instant ask-
ing my opinion whether, under the soldiers’ exemption
act, a soldier who lives in one county and has more than
eight hundred dollars in property in the county of his res-
idence, and also has more than eight hundred dollars
worth of property in another county, can divide his exemp-
tion, I beg to submit the following:

Subdivision 7 of section 1304 of the code provides that
the property, not to exceed eight hundred dollars in actual
value, of any honorably discharged Union soldier or
sailor of the Mexican War or of the War of the Rebellion,
or of the widow remaining unmarried of such soldier or
sailor, shall be exempt from taxation.

This statute is broad in its terms and covers all of the
taxable property of such soldier, sailor or widow withont
reference to its location; that is, such soldier, sailor or
widow is entitled to an exemption of eight hundred dol-
lars upon the assessed value of all his or her property,
unless the value of the property owned by him or her
amounts in value to five thousand dollars or more.

Lale o EEE
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The section further provides that all soldiers, sailors
or widows referred to therein shall receive a reduction of
eight hundred dollars at the time the assessment is made
by the assessor, unless waiver thereof is voluntarily made
at the time of the assessment.

Under this provision the soldier, sailor or widow
entitled. to the exemption may waive all or any part there-
of, and no good reason exists why such soldier, sailor or
widow may not claim a part of such exemption upon the
property in one county and a part upon property in an-
other. The statute does not confine the exemption given
by statute to property in the county where the soldier,
sailor or widow resides; and as it applies generally to all
property owned by the soldier, sailor or widow, he or she
may, in my opinion, divide- the exemption allowed by
statute, and have it applied upon property taxed in dif-

* ferent jurisdietions.

Respectfully submitted,
Curas. W. MuLLaN,
Attorney-General.
February 11, 1904.
Hox. Auserr B. CuMMINS,
Governor of Towa.

InsurANOE—RETALIATORY MEASURES BY AUDITOR OF STATE
—Thg Auditor of State is authorized to impose upon
any insurance company incorporated in any other
state, as a retaliatory measure, any burden, penalty
or.fee, which may be imposed on such companies of
this state by the laws of the state under which such
foreign insurance company is organized.

SmT-Oomplying with your request of January 30th for
an opinion as to the construction of section 1736 of the
code, and as to your right thereunder to impose a tax of
two per cent upon the gross premiums received by in-
surance companies, organized under the laws of the state
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of Wisconsin, in cities, towns and villages having or
maintaining a regularly organized fire department, in this
state, as a retaliatory measure for the protection of Towa
insurance companies transacting business in that state, I

submit the following:

First. Under the provisions of section 1736, which are
as broad as langnage can make them, the auditor of state
is authorized to impose upon any insurance company
organized under the laws of another state as a retaliatory
measure any burden in the nature of taxes, fines, penal-
ties, licenses, fees, deposits of money, securities or other
obligations or prohibitions which are or would be imposed

on insurance companies of this state by the laws of the

state under which such foreign insurance company is

organized.
If the laws of the state of Wisconsin impose upon Towa

insurance companies seeking to do business in that state

a tax of two per cent npon the gross premiums collected
in cities, towns and villages having or maintaining a
regnlarly organized fire department, in addition to the
ordinary state tax assessed against such companies, it is

“elearly within the power of the aunditor of state of the

state of Towa to retaliate under the provisions of section
1736 of the code by imposing a like burden upon the Wis-
consin companies transacting business in this state. The
burden imposed by the auditor of state upon Wisconsin
companies as a retaliatory measure shounld, as nearly as
practicable, be of the same nature and character as the
burden imposed by the state of Wisconsin upon the Towa
companies, and the imposition' by the auditor of state of
a two per cent tax upon the gross premiums collected by
the Wisconsin companies in cities, towns and villages in
this state, having or maintaining a regularly organized

* fire department, in addifi,on to the ordinary taxes assessed

against such companies, places upon such companies sub-
stantially the same burden which Towa companies are
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compelled to hear under the laws of the state of Wiscon-
sin. The auditor of state is, therefore clearly authorized
by section 1736 as a retaliatory measure, to compel in-
surance companies organized under the laws of the state
of Wisconsin and doing business in this state, to pay a
two per cent tax upon the gross premiums collected in
cities, towns and villages having or maintaining a regular-
ly organized fire department.

Second. Without reiterating what has been said, the
auditor of state may, under the provision of the statute
referred to, require Wisconsin companies doing business
in this state to pay to the insurance department the dif-
ference between the uniform charge for the publication
of the annual statements of such companies in this state,
and the charge which Iowa companies doing business in
the state of Wisconsin are compelled to pay; the intent of
the statute clearly being that the auditor may, in all cases,
impose the same burdens upon any foreign insurance
company transaceting business in this state which are im-
posed upon Towa companies transacting business in the
state or country where such foreign insurance company
is organized.

Respectfully submitted,
Cras. W. Murrax,
Attorney-General of Iowa.
Febrnary 22, 1904,
Hox. B. F. CagrowLr,
Auditor of State.

INsURANOE—RETALIATORY Measures—Any rule or
measure, retaliatory in its nature, made or adopted
by the Auditor of State against any foreign insurance

company doing business in this state, cannot be ret-
mp its operation. :

Stz—As supplemental to the opinion handed you today
as to your ﬁmm section 1736 of the code to impose
a two per cent tax upon the gross premiums collected by
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insurance companies organized under the laws of the state
of Wisconsin, in cities, towns and villages having or
maintaining a regularly organized fire department, in this
state, as a retaliatory measure for the protection of Iowa
insurance companies transacting business in that state, I
submit the following:

In my opinion it is not within the power of the auditor
of this state to make any retaliatory measure, which he
may adopt for the protection of Towa insurance companies
in other states, retroactive. Such a rule ean only be en-
forced from and after the time of its adoption by the
auditor, and must apply to the future actions of foreign
insurance companies and not to those of the past.

Respectfully submitted,
CHas. W. MurLAN,
Attorney-General of Ilowa.
February 22, 1904.
Hox. B. F. CagrroLy,
Auditor of State.

Soroors—SuBiecrs To BE TavaaT—A teacher may be em-
ployed to give instruction in branches in which he
was not examined by the state board at the tlme his
certificate was granted.

Sir—Complying with your request of the 19th ultimo

to give instruction in branches as to which he has not
been examined, either by the county superintendent or the
board of educational examiners, I submit the following:
Section 2629 of the code provides certain subjects upon
which the state board shall examine applicants for state
 certificates, and then adds, ‘‘and such other studies as the
board may require’’. If the applicant was examined and
passed in all of the branches named in the section referred

as to whether a teacher in a public school may be employed:

to, and the school board desires to have instruction given
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in other branches, as to which the state board has not ex-
amined the apphcant he could, in my opinion, be employed
as a teacher to give instruction in such branches, al-
though they were not included in the examination by the
state board. The statute requires an examination upon
certain subjects before a certificate can be given the appli-
cant to teach in the public schools; but it does not pro-
vide either in terms or by implication that instruction
may not be given by a teacher who has received a certifi-
cate npon branches not included in the examination.

It logically follows, therefore, that a teacher so em-
ployed is entitled to and may recover compensation for

services.
Respectfully submitted,
Cuas, W. MuLrax,
Attorney-General.
March 9, 1904.

Hox. Joux F. Ricas,
Superintendent of Public Instruction.

Roap Tax—LevyiNe, CoLLEGTION AND EXPENDITURE OF —
Road taxes are levied by the township trustees, and
collected by the county treasurer in the same manner
and at the same times as other taxes.

Smi—Complying with your request for an opinion as
to the construction of the law governing the levying, col-
lection and expenditure of road taxes, I beg to submit the
following :

‘What is commonly known as the present road law was
enacted as chapter 53 of the acts of the twenty-ninth

general assembly.
By that act the legislature undertook to make an entire
‘in the method of levying, collecting and expend-
e road taxes in this state. Certain of the provisions
Mmin conflict with the provisions of the code,

aw is undoubtedly in a somewhat confused con-
it as a whole, and giving force as far
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as possible to all of the provisions of the act and to those
of the code, they can be so harmonized as to carry out the
intent of the legislature.

Section 1533 of the code as amended by the acts of the
twenty-ninth general assembly, in fixing the duty of the
township trustees, provides:

“They shall order the township road tax for the
succeeding year paid in money and collected by the
county treasurer as other taxes.”

Section 1540-a of the code supplement provides:

“He (the township clerk) shall, within four weeks
after the trustees have levied the property road tax
for the succeeding year, certify said levy to the county
auditor who shall enter it upon the tax books for col-
lection by the county treasurer as other taxes.”

And section 1542-a of the code supplement provides:

“He (the township clerk) shall, on or before the
second Monday of November of each year, make out

a certified list of all property, including lands, town

lots, personal property and property otherwise as-
sessed, including assessments by the executive coun-
¢il on which the road tax has not been paid in full,
and the amount of the tax charged on each separate
assessment or parcel of said property, designating
the district in which the same is situated, and trans-
mit the same to the county auditor, who shall enter
the amount of tax on the lists the same as other taxes,
and deliver the same to the county treasurer, charg-
ing him therewith, which shall be collected in the same
manner as county taxes are collected.”
Under these provisions the property road tax for each
succeeding year must be levied by the township trustees

and ordered to be paid in money and to be collected by the
county treasurer as other taxes.

The township clerk must, within four weeks after such
levy and order, certify the tax to the county auditor, who
‘must enter it upon the tax books, and it must then be col-
lected by ““o county treasurer the same as other taxes;
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that is, one-half of such tax hecomes due and payable on
the first day of March following, and the other one-half
due and payable on the first day of September thereafter,
the first installment becoming delinquent on the first day
of April and the second on the first day of October.

Under the statute in forece prior to the enactment of
chapter 53 of the acts of the twenty-ninth general as-
sembly, all road taxes payable in money became due and
payable with the first installment of other taxes, and in
changing the time of collecting road taxes it was neces-
sary to make a special provision for the levy and colleet-
ion of the road tax of 1903 in order to provide funds avail-
able for road purposes between the time of the levy of the
taxes of 1904 and the collection of the same. :

Such provision is made by section 1540-a of the code
supplement under which it became the duty of the town-
ship trustees at the April meeting in 1903 to levy the road
taxes for the years 1903 and 1904 upon the assessment of
1903; the levy for the year 1903 being a special levy for
the purpose of covering the time between the regular levy
and the collection of the taxes of 1904, and to provide a
road fund available during the year 1903. After the year
1903 the regular levy of the road tax shall be made by the
township trustees at their April meeting and certified to
the county treasurer and collected in the same manner as
other taxes.

This, as has been suggested, is an entire change in the
method of levying and collecting road taxes in this state,
and the provision of section 1413 of the code that

‘“All road taxes payable to the cou b
shall 'be.due with the first installment &tith:iaz‘;::
lt:xqe :l’leect to the penalty for non-payment as other

must be held to have been repealed b i
nst by section 18 of
chapter 53 of the acts of the twenty-ninth general as-
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As the law now exists, the township trustees shonld levy
the road tax at their April meeting in each year. It should
then be certified to the auditor and placed upon the
tax books and collected by the treasurer in precisely the
same manner as he collects other taxes.

Respeectfully submitted,
Cuas. W. MuLLAN,
Attorney-General.
March 31, 1904.
Hox. B. F. Cagrony,
Auditor of State.

1
Fisu axp Gamg Law—(1) A gun may be a contrivance
within the meaning of the code section 2539 and may
be seized and destroyed as a public nuisance. (2) An
_ artificial ditch connecting public waters with private
waters becomes public waters from which fish may
not be taken during the closed season. :
Des Moines, April 18, 1904.
Hox. Gro. A. LiNcoLN,
Fish and Game Warden,
(Cledar Rapids, Towa.

Drar Ste—T am in receipt of your favor of the 9th in-

stant, requesting my opinion as to whether a gun when
used for the purpose of killing and taking fish in violation
of law, is a public nuisance under the statute, which may
be taken and destroyed under the provisions of section
9539 of the code, as amended by the acts of the twenty-
ninth general assembly; and also whether a diteh vyh_ich
is excavated for the purpose of draining Jands adjoining
a lake, and which during ordinary high water is filled by

" the overflow of the lake, and into which fish go from the

waters of the lake for the purpose of spawning, is private
water from which the owner of the land through which
the ditch is excavated may take fish during the closed
season. These questions will be considered in the order

stated.
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First. Section 2539 of the code, as amended by the
acts of the twenty-ninth general assembly, provides:

““Any seine, net, trap and contrivance, matter and
substance whatever while in use or had and main-
tained for the purpose of catching, taking, Kkilling,
trapping or deceiving any fish, birds or animals con-
trary to any of the provisions of this chapter, is here-
by declared to be and is a public nuisance; and it
shall be the duty of the fish and game warden, sheriffs,
constables and police officers of the state, without
warrant or process, to take or seize any and all of the
same, and abate and destroy any and all of the same
withont warrant or process and no liability shall be
incurred to the owner or any other person for such
seizure and destruction, and said warden or his reg-
ularly constituted deputies or other peace officers
as hereinbefore named, shall be released from all
liability to any person or persons whomsoever for
any act done or committed or property seized or de-
stroyed under or by virtue of this act’”’.

Under the provisions of this section, any contrivance
which is used for the purpose of killing fish in violation
of the provisions of chapter 15 of the code is declared
to be a nuisance, and it is the duty of the fish and game
warden, any sheriff, constable or police officer of the state,
without warrant or process, to seize and destroy such con-
trivance and abate the nuisance.

The question therefore arises whether a gun may be
fairly said to be a contrivance within the meaning of the
statute. Webster defines a contrivance as: ‘“A thing
contrived, invented or planned”’. A gun is certainly a
t?:ing invented, planned and contrived, and if used in viola:
tion of the provisions of the chapter referred to, it comes
within the provisions of section 2539 of the code, and is
by that section declared to be a nuisance which may be
taken by the game warden or peace officers of the state,
condemned and destroyed.
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Second. Seetion 2545 of the code provides:

“Persons who raise or propagate fish upon theig
own premises, or who own premises on which there
are waters having no natural inlet or outlet through
which such waters may become stocked or replenished
with fish, are the owners of the fish therein and may
take them as they see fit, or permit the same to be
done.”’

The question presented is whether a diteh which is con-
structed in such manner that it connects with the waters
of a lake, and thus furnishes an opportunity for fish to
enter such diteh from the lake and follow the same to the
lands of the person claiming the right to take them during
the closed season, falls within the definition of section
9545 of the code, defining private waters from which fish
may be taken by the owner thereof.

The purpose of the statute quoted is to permit persons
owning isolated waters which are in no wise connected with
the public waters of the state to raise and propagate fish
in such private waters, and to take them as they see fit.
Whenever such waters are connected with the publie
waters of the state by a natural outlet through which fish
go from the public waters into the waters which are
claimed as private, such waters cannot be held to be pri-
vate waters within the meaning of the statute.

In one sense an artificial ditch may not be a natural
outlet or inlet conneeting private and public waters; but
under the provision of section 2545 above quoted such a
ditch must be held to be a natural outlet as defined by
said section, as the intent of the legislature clearly was
to exelude only such private waters from the provisions
of the fish and game law as may not be stocked or re-
plenished with fish prssing from the public waters into
the same.

‘When, therefore, a ditch is constructed connecting what
may have otherwise been private waters with the publie

~ waters of the state, a natural passage is created by which
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ﬁsp may pass from the public waters to those claimed as
private, and the private character of such waters is at
once lost.. They thereby become directly connected with
ge publu; gattlfrs of the state and an outlet or inlet is

us create rough whi
e a%d_ ch fish may pass back and forth

It can no longer be said that such water is an isolated
bt?dy of water which may not be replenished or stocked
with fish passing through such ditch from the publie
waters of the state. Such outlet or inlet for that reason
must be held to be a natural outlet from the private
:;rlaters t.hrough which fish may pass and repass between
]a::df)ubhc waters and those claimed by the owner of the

In other words, a natural outlet or i i
and public waters must be held mdlelfe:hzetsﬁflftepl;?abt:
such an outlet or inlet as permits fish to pass naturall
and without artificial aid from the public waters of thz
statfa to those claimed to be private. If such an outiet
or 1}11et exists, then the waters so connected with the
public waters of the state are no longer private, and fish-
cannot be taken therefrom during the closed s’eason by
the owner of the land or by any other person.

I am, Yours respectfully,

Cras. W. MuLray,
Attorney-General of Iowa.
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Fism aANp Game Law—Jaock Swipe wor PROTEOTED BY THE
Game Liaw—The bird commonly ecalled Jack Snipe
does not fall within the general class “Marsh or beach
bird” and as it is not specifically mentioned in the
statute, it is not protected by the game laws of this
state.

Des Moines, April 26, 1904,

Hox. Geo. A. LixcoLx,

Fish and Game Warden,
Cedar Rapids, Towa.

Dear Sm—I am in receipt of your favor of the 23d in-
stant, asking my opinion whether ¢ Jack Snipe’’ are now
protected by the game law of the state.

I take it that the bird referred to by you is the Wilson
snipe (gallinago Wilsoni), popularly known to sportsmen
as ‘“‘Jack Snipe’’.

An examination of the provisions of the game laws of
the state fails to disclose any provision made for the pro-
tection of this bird. Section 2551 of the code, as
amended, provides:

“No person shall trap, shoot or kill any pinnated
grouse or prairie chicken between the first day of
December and the first day of September next follow-
ing; any woodcock, between the first day of January
and thz_e tenth day of July, any ruffed grouse or pheas-
ant, wild turkey or quail between the first day of
January and the first day of November; any wild
duck, goose or brant, rail, plover, sand piper and
marsh or beach bird between the fifteenth day of
April and the first day of September.’ A

The question which arises under this section is, whether
the words ‘“marsh or beach bird” refer to and include
Wilson snipe. The statute under consideration is penal
in its character and must, therefore, be strictly con-
strued; that is, it must be read without expansion beyond
its letter and confined to such subjects as are obviously
within its terms and purpose. That is, there must be a
close and conservative adherence to the literal or textual
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interpretation. It cannot be regarded as including any-
thing which is not within the letter as well as within the
spirit, or which is not clearly and intelligibly deseribed
in the very words of the statute as well as manifestly in-
tended by the legislature. Its provisions cannot be ex-
tended by implication or made to embrace cases not with-
in the letter, though within the reason and policy of the
law.

Under this fundamental rule of interpretation the
statute cannot be extended by mere implication to cover
any act not expressly prohibited by the words of the
statute, and to constitute an offense the act must be both
within the letter and the spirit of the statute defining it.

Is the Wilson snipe included with the birds designated
by the statute ‘‘marsh or beach birds’’? A reference to
the standard authorities on ornithology fails to disclose
that the Wilson snipe is ever designated by such terms.
Dr. Coues in his ““Key to North American Birds’’ names
a number of birds to which the word ‘“marsh’ is pre-
fixed, namely: Marsh black bird, marsh hawk, marsh hen,
marsh owl, marsh robin, marsh tern, marsh wren, and
others, but no such appellation is anywhere given the
Wilson snipe. It is a well known game bird and is de-
seribed in the work referred to as frequenting open wet
places throughout the North American Continent. It is
a bird so well known that it would have been specifically
named in the statute if the legislature had intended that
it should be included with other game birds which are pro-
tected during the closed season. It does not fall within
the general phrase ‘“‘marsh or beach bird”, nor is it
specifically named in the statute.

It is suggested that the killing of Wilson snipe may be
prohibited by section 2561 of the code, which provides:

“No person shall destroy the nests or eggs of
cateh, take, kill or have in possession or under control
fa?t::( purpose whatever, except specimens for 1

.-‘
.. 8
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night hawk, blue bird, finch, thrush, linnet, lark, wren,
martin, swallow, bobolink, robin, turtle dove, cat bird,
snow bird, black bird, or any other harmless birds,

except blue jays and English sparrows.”’

The suggestion is that the phrase ‘“‘or any other harm-
less birds’’ includes Wilson snipe. For obvious reasons
no such interpretation can be given this statute. The
Wilson snipe, as has been suggested, is a well known game
bird and is highly esteemed as an article of food. The
phrase ‘“or other harmless birds’’ under the rules of sta-
tutory construction must be held to apply to birds of the
character previously named in the section; that is, the
birds named and birds ejusdem genmeris are covered by
the statute which prohibits their being killed at any time.
Wilson snipe, for the reason named, do not fall within
the class of birds named in the statute and therefore not
included in the phrase “‘or other harmless birds’’,

The conclusion must, therefore, be reached that the
Wilson snipe is not protected by the present game laws
of the state.

In this connection it is not improper for me to say that
in my opinion they should be protected and that the open
season during which they may be killed should be from
the first day of Septembef to the first day of May follow-
ing. It is migratory in its habits, breeding in the northern
portion of the North American Continent, and going to
the southern portion and to the South Ameriean Conti-
nent during the winter season.

I am, Yours respectfully,

Cras. W. Muwrax,
Attorney-General of Iowa.
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Taxarion—PesaLty o8 Derinquent Taxes—The first in”
stallment of pablic taxes must be paid before April
Ist in order to avoid the one per cent penalty pro-
vided by law. If the tax is not paid before the first
day of May, an additional one per cent penalty may
be collected, and on and after the first day of each
month thereafter, so long as the taxes remain unpaid.

Des Moines, April 28, 1904.
Hoxn. J. M. BLAKE,
‘Webster City, Iowa.

Dear Sie—I am in receipt of your favor of the 26th in-
stant asking my opinion as to the construction of section
1413 of the code relating to the penalty on delinguent
taxes. The questions as to which my opinion is requested
are—

“Pirst. Tf one-half the taxes are mot paid by April
first, does the penalty attach from March first?

““Second. When does the penalty attach for April? Is
it on the first day of the month or not till the first day of
May?”’ :

As the questions submitted refer to a matter of general
interest throughout the state, I submit the following
opinion as to the construction of the statute.

The provisions of the section referred to are:

“Tf the first installment of taxes shall not be paid
by April first, the whole shall become due and draw
interest as a penalty of one per cent per month lu.lh.l
paid, from the first of March following the levy;

The word “by?’’ as used in the phrase ‘‘by April first”’
is a word of exclusion and requires the first installment
of taxes to be paid before April first to avoid the pemlt.y
of one per cent which should be charged and collected if
not paid by that date; that is, the one per cent penalty
for March should he charged and collected if the ta.xo;l
are paid at any time during the month of April This
penalty is imposed because of the failure of the taxpayer




b4 REPORT OF THE ATTORNEY-GENERAL.

to pay the first installment of his taxes during the month
of March, and the failure to do so causes the whole of his
tax to become delinquént. If the tax is not paid before
the first day of May, an additional one per cent should
be charged and collected on and after May first, as a
penalty for the failure to pay during the month of April;
and an additional penalty of one per cent should be
charged and collected on and after the first day of each
month thereafter as long as the taxes remain unpaid.

I may here add that the question has arisen in the office
of the treasurer of state as to whether fractional parts
of a month should be considered in computing the penalty
for the non-payment of delinquent taxes, and I have
reached the conclusion that it was not the intention of
the legislature that any fractional part of a month should
be considered in determining the amount of such penalty;
that the one per cent penalty for each month should be-
charged and collected on the first day of each succeeding
month as long as the taxes remain delinquent and unpaid.

Yours very truly,
Cras, W. MuLLax,
Attorney-General of Iowa.

Taxarion—Suares oF Narronar Bank Stook—Shares of
National Banks are credits, and the individual owner
may deduct from the cash value thereof when as-
sessed for taxation, the amount of his valid debts.

Des Moines, April 29, 1904.

How. N. J. Lz,
Estherville, Towa.

Dear Si—T am in receipt of your favor of the 26th in-
stant, and while I somewhat doubt the propriety of my ex-
pressing an opinion upon the question of the right of a
shareholder of a national bank to deduet his mdebtadnen

~ cisions of this state above referred to were
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from the assessment made upon the shares of his sto.ek,
I will, as matter of courtesy to you, make the following
suggestions: &
Tn Primghar State Bank v. Rearick, 96 Towa, 242, it is
held (Subdivision IT of the opinion), that t'he shares _oI
national banks are credits within the meaning of section
814 of the code, from which the owner is entitled to fle<
duet the debts which he is in good faith owing, following
First National Bank of Albia v. City of Albia, 86 Towa, 34.
The same rule is laid down in National Bank v. Hoff-
man, 93 Towa, 122, in which it is said:
<A stockholder in a national bank cannot be taxed
upon his stock at a greater ‘rate than is .ass‘es'sed on’
other moneyed capital in the hands of individuals.
Code, section 818. This authorizes the stockholder
to deduet from the cash value of his stock the amount
of his valid debts. Code, section 814, citing First
National Bank v. City Council of Albia, 86 Towa, 34;
People v. Weaver, 100 U. 8., 539.”

Section 5219 of the Revised Statutes of the United
States, under which authority is given to the states by
act of Congress to tax the shares of national banks, pro-
vides: .

“But the legislature of each state may determine
and direct the manner and place of taxing all the
shares of national banking associations located with-
in the state, subject only to two restrietions, that the
taxation shall not be at a greater rate than is assessed
upon other moneyed capital in the hands of individual
“citizens of such state, and that the shares of any
national banking association owned by nm-mg:dmﬁ
of any state shall be taxed in the city or town where
the bank is located and not elsewhere.”’ »

This fixes the character of shares of national banks for
assessment and taxation as moneyed eapital in the hnh

of individual citizens. -
Section 814 of the code of 1873, under which
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in substance re-enacted in the present code as section
1311. That section provides:

“Tn making up the amount of money or credits

which any person is required to list or to have listed

or assessed, * * * he will be entitled to deduct from
the actual value thereof the gross amount of all debts
in good faith owing by him * * * o2

The construction given the provisions of this statute
by the federal courts is the same as that of the state court,
and in the case of Richards v. Incorporated Town of Rock
Rapids, 31 Fed. Rep., 512, Judge Shiras said:

Tt is ruled that where state laws permit the in-
dividual citizens to deduct their just debts from the
valuation of their personal property and from the
sun of their moneys and credits, this right of deduc-
tion exists in favor of the owners of shares of national
banks, as a refusal to allow it would operate to tax
the latter at a greater rate than other moneyed capi-

{al.!?

Under these decisions it would appear to be conclusive-
ly settled that shares of national banks are to be taxed as
moneys and credits under our statute, and that the in-
dividual shareholder has the right to deduet from the
value thereof any valid debt owing by him.

I am, Yours very truly,

Cuas. W. MuLLax,
Attorney-General of ITowa.

Gane Law —Venue of Action in Prosecution for Tllegal
Shipment of Game.

Hox. Gro. A. LiNcoLw,
Fish and Game Warden,
(Cledar Rapids, Towa.

Drar Sm—I am in receipt of your favor of the 29th
ultimo, in which you request my opinion upon two ques-
tions:

«Rirst. Tf a party in Clinton, Towa, who is a
dealer in game, sﬁmm ship to a party in Des Moines,

Des Moines, May 2, 1904.
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Towa, a number of ducks by express, does the delivery
to the express company constitute a delivery to the
purchaser, and could the party at Clinton so shipping
be arrested under the jurisdiction of Polk county?

“Second. If the same party should ship game
birds in the same manner, without a purchase from
the party in Des Moines, but sent by express, and
the price made after the birds were received by the
party in Des Moines, can a suit be brought in Polk
county against the shipper who lives in Clinton
county?”’

The first question is of very easy solution. Tt is a well
settled rule of law that the delivery of goods or property
by a vendor or a consignor to a common carrier, to be by
it transported and delivered to the purchaser or con-
signee, is a delivery to such purchaser or consignee. In
the case outlined by your question, the sale and delivery
were made in Clinton county, as the entire transaction
took place there, so far as the sale and delivery of the
ducks are concerned, and the person making such sale and
delivery to the common ecarrier must, in my opinion, be
prosecuted in Clinton county, and not in Polk.

The second question is of less easy solution, as the right
to maintain an action in Polk county against the vendor
or consignor might depend upon other facts. If there
was an understanding between the consignor and the con-
signee that game should he shipped from Clinton to Des
Moines, and the consignee should pay for the same after
it was received a price which was to bhe thereafter agreed
upon hetween the consignor and the consignee, the sale
wm.ﬂd be consummated at the place where the birds were
delivered to the common earrier, and a prosecution conld
qnly be maintained in that jurisdietion. If, however, the
birds were delivered to a common carrier without any con-
tract or understanding hetween the consignor and the con-
m ﬂmtthe consignee should take the same or pay any
pgho #bnﬁmthgre would be an absence of any contract
inmm would make the delivery of the birds
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to the common ecarrier in Clinton county a delivery to
the consignee. In such case the common carrier would
be the agent of the consignor, and when the birds were
delivered to the consignee in Polk county, such delivery
would be a delivery by the consignor through his agent,
and T think the courts of Polk county would have juris-
diction to try the offense.
Respectfully - submitted,
) Cuas. W. MuLLax,
Attorney-General of Iowa.

Pusric Scmoors—Looarion orF Scroon House Site—A
school board may not purchase a school house site
and locate a school house thereon if such site is not
upon an established highway.

Sie—I am in receipt of your favor of the 3d instant,
requesting my opinion as to whether a school hoard may
purchase a school house site and locate a school house
thereon, if such site is not upon an established publie
highway.

Section 2814 of the code provides:

“ Any school corporation may take and hold so
much real estate as may be required for school house
sites, for the location or construction thereon of
school houses, and the convenient use thereof, but not
to exceed one acre, except in a city or incorporated
town it may include one block exclusive of the street
or highway, as the case may be, for any one site, un-
less by the owner’s consent, which site must be upon
some public road already established or procured by
the board of directors, * * * .»’

This section confers upon the school corporation the
right to purchase, acquire by condemnatory proceedings,
and to take and hold real estate for schoolhouse sites.
The express provision of the statute is that such sites
must be upon some public road already established or
procured by the board of directors. Under the provisions
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of the statute quoted, a school corporation has no power
to take by purchase, condemnatory proceedings or other-
wise, real estate for a schoolhouse site unless such site
is upon some public road already established or procured.
The following section, 2815, provides that if the owner
of the real estate desired for schoolhouse site refuses or
neglects to convey the same, it may be condemned and
taken by the school corporation under the right of emi-
nent domain; but the provisions of this section in no wise
alter or change those of section 2814, and no schoolhouse
site can be taken by a school corporation, either by pur-
chase or by condemnatory proceedings, unless it is upon
a public highway.
Respectfully submitted,

Cuas. W. MuLrax,

Attorney-General.

Hox. Joux F. Riaas,
Superintendent of Public Instruction.

MeanpEreED Lake BeEps—DRrAINAGE AND SALE oF—AcT oF
TairriETHE GENERAL AssEMBLy ConsTruep—The exec-
utive council is anthorized by statute to determine
when any meander lake bed, shall, in the interest of
the public be sold, drained and improved.

Sm—Complying with your request for a construction
of the act of the thirtieth general assembly relating to
the meander lake beds of the state, and as to the interpre-
tation which must be given the proviso contained in sec-
tion 7 of the act, I beg to submit the following opinion :

To determine how far the provisions of the entire act
are modified by the proviso in section 7, it is necessary to
ﬂr.st ascertain the purpose of the act. Such purpose is
fairly stated in section 1 in these words:

‘‘The executive council of the state is hereb
authorized and_empowered fo survey the meandeved
Wmﬁhhmawiﬂﬁnm state, and to lease or



" any lands composing any of the lake beds of the state
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sell the same as hereinafter provided, and to deter-
mine what lakes shall be maintained as the property
of the state and what meandered lake beds belonging
to the state may be drained, improved, demised or

sold.”
The primary object of the act, therefore, is—

First. To authorize the executive council to determine
what lakes shall be maintained and preserved as the prop-
erty of the state for the henefit of the general public; and,

Second. To permit such lakes as are not to be main-
tained and preserved as inland bodies of water, to he
drained, improved and sold.

Sections 2, 3 and 4 provide the manner in which the
execntive council shall proceed to ascertain and determine
what lakes shall be maintained and preserved, and whaf
Jake beds may be drained and sold by the state.

The sale of any meandered lake bed which should not
be preserved and maintained for the benefit of the publie
as an inland body of water, when such fact has been deter-
mined by the executive council under the provisions of
the act, is anthorized by section 5, and authority is given
under that section to execute and deliver to the purchaser
of the land composing such lake bed, a deed or patent
therefor. The section further provides that mo sale of

chall be made by the executive council until a complete
survey thereof has been made and the same subdivided
to correspond with the government subdivisions of pub-
lie lands. .

Section 6 provides for the appraisement of the lands
composing the meandered lake beds, which may be sold
by the executive council, and for the return of the report
of such appraisement to the governor.

Under the provisions of these sections of the act, it is
the duty of the executive council, whenever a statement
is presented to it setting forth that any meandered lake
or lake bed in any county in the state is detrimental to

REPORT OF THE ATTORNEY - GENERAL. 61

the public health, or the general welfare of the citizens of
the county, and that it is unwise to maintain such mean-
dered lake or lake bed as a permanent body of water, and
that the interest of the state will be’ subserved by drain-
ing and improving the same, to take the steps therein
provided for the purpose of determining whether such
lake shall be preserved, or drained and improved. When
the council has determined that question, if it is of the
opinion that the lake ought not to be preserved, and that
the general welfare and interest of the people of the state
will be subserved by draining and improving its bed, it
must cause the same to be appraised by a commission ap-
pointed by the governor as provided in section 6, and after
the report of the appraisers has been received and filed
in the office of the secretary of state, such lake bed may be
sold and conveyed in the manner provided by section 7
of the act.

The question whether any meandered lake bed in the
state shall be sold and conveyed by the executive couneil,
must be determined upon the facts disclosed by the exam-
ination, survey and report provided for in the act; and
the executive counecil has no power thereunder to sell or
otherwise dispose of any meandered lake bed until it shall
find and determine that the interest and welfare of the
general public and the state will be subserved by the sell-
ing, draining and improving of the particular lake bed
under consideration; that is, each particular case involv-
ing the question of the preservation of a lake for the
henefit of the publie, or of the draining of a meandered
lake bed and the selling of the land composing the same,
musi': stand upon its own merits as disclosed in the pro- -
ceedings by which the question is determined.

If upon the final hearing of the case it shall be deter-
mined by the executive council that the meandered lake
bed involved in the proceedings is one which should be
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so!d and drained under the provisions of the act, the exec-
utive council is then authorized and empowered, under
section 7, to sell and dispose of the same in the manner
preseribed in that section.

The proviso referred to is a part of section 7, and is in
these words:

2 “Provided, however, that in any case where it is
made to appear to the executive council by a duly
certified copy of the deed, certified to by the re-
corder of deeds and the county auditor of the county
in which the lake or lake bed is situated, and by the
sworn statement of the present owner, that the board
of supervisors of the county in which such lake or
lake bed is situated has heretofore, in good faith, sold
and conveyed by deed, any lake or lake bed in such
deed named, specified and described, to a bona fide
purchaser who has paid to the county the reasonable
value of such lake or lake bed, and who has hereto-
fore paid taxes or made valuable improvements in
such lake bed; then and in such case the governor
shall execute, or cause to be exeeuted, to the county
in which such lake or lake bed is situated, a deed or
patent, under the seal of the state, conveying to said
county all the right, title and interest of the state of
Towa in and to such lake or lake bed, and the title so
conveyed shall enure to the grantee of such lake or
lake bed holding the same under ftitle derived from
the county in which such lake or lake bed is situated
in the manner in this seetion provided.” :

The. natural and appropriate office of a proviso is to
restrain or qualify some preceding matter, and it is con-
fined to what precedes it unless it clearly appears to have
been intended to apply to some other matter. It is to be

* construed in connection with the section of which it forms
a part, and as substantially an exception to the pro-
visions of that particular section, and it does not apply
to the provisions of other sections of the act, unless the
intent that it should so apply clearly appears. And it
has been held that it should be construed with reference

to the immediately preceding parts of the clause to which

it is attached.
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Pearce v. Bank of Mobile, 33 Ala., 693
Bank for Savings v. Collector, 3 Wall,, 495;
Savings Bank v. United States, 19 Wall,, 227;
Callaway v. Harding, 23 Gratt, 547;
Partington, Ex parte, 6 Q. B, 653;

Spring v. Collector, 78 Tll., 101;

Rex v. Newark-upon-Trent, 3 B. & C,, e
Lehigh County v. Meyer, 102 Pa. St., 479.

These are well settled rules of statutory construction,
and unless it appears from the provisions of the act that
it was the intent of the legislature that the proviso con-
tained in section 7 should apply to the provisions of the
preceding sections, it must be held to qualify the pro-
visions of that section only. Section 7 authorizes the sale
of a meandered lake bed by the execntive council, after it
has been determined that such lake bed is of such char-
acter that the welfare of the public and the state will be
subserved by its drainage and improvement.

The language of the proviso itself, as well as the con-
text, clearly indicates that it was not the intention of the

! legislature to qualify the previous sections of the act by
such proviso. The proviso itself declares that any con-
veyance of land thereunder shall be in the manner pro-
vided by section 7, and no sale or conveyance can be made
under that section until all of the previous provisions of
the act have been complied with.
~ The construction which must be placed upon the entire
at when in a case made before the executive coun-
ound that the lake bed under consideration is
in the interest of the general public, should ve
and improved, a bona fide purchaser there-
¢ ¢ in which such lake bed is sitnated, who
consideration therefor, and has paid
improvements thereon, upon the presen-
£ of such facts in the manner provided
itled to have such lake bed conveyed
- in which it is situated, but is
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not entitled to have the same so conveyed until the exec-
}1'tive council has determined that such lake bed should,
in the interest of the republic, be sold, drained and im-
proved. Respeectfully submitted,

Cuas. W. MuLLax,

Att - :
May 4, 1004 orney-General of Iowa.

Hox~. Ausgrr B. CumMIvs,
Governor of Iowa.

CorPoRATION STOCK—SUBSCRIPTION To CAPITAL STOCK—A
subgc'riber to the capital stock of a corporation may
anticipate a “call” from the directors by paying the
amount thereof to the proper officers.

Sm—Complying with your request of the 19th ultimo
for an opinion as to the right of a stockholder of a cor-
poration to pay any portion of his stock subscription to
the c(?rporation when no call has been made therefor by
the. directors, and whether if such stock subscription is
paid by the stockholder, it is a part of the capital stock
of thfz corporation, I beg to submit the following:

It is a general rule of law that a call must be made in
order to. render a subscription to the capital stock of a
corporation, or any part thereof, due and payable to such
corporation. A contract of subseription is a promise to
pay at such times and in such amounts as may be desig-
nated by the corporate authorities in a formal declaration
known as a ‘““call””. Tt is an agreement to pay money at
a future time, which must be fixed by a call of the proper
officers of the corporation.

'.I-'here is no rule of law, however, which prevents a sub-
scn'ber to the capital stock of a corporation from antici-
pating a call upon his subscription by paying the amount
thereof to the proper officers of the corporation.

The purpose of a call for unpaid stock subscriptions is
to fix the time when they become due, and to give to the

Lo 1 haciot e R i
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corporation a legal right to enforce payment. The liabili-
ty of a subseriber to the capital stock of a corporation
is the same as that of any other person who owes a debt
which is payable in money and which has not yet become
due. No legal or equitable reason exists why such a debt-
or may not pay his indebtedness before it matures, and
relieve himself from the obligation, if the creditor is
willing to receive such payment.
In Marsh v. Burrows, I Woods, 468, it is said:

‘Tt is contended that the unpaid subscriptions of
capital stock are not assets for the payment of debts,
either legal or equitable; that they exist merely as
possibilities; that they are mot a debt due, having
never been called in; that no one can call them in but
the directors; and in them it is a mere discretionary
power whicli cannot be exercised either by the as-
signee, the receiver, or the court itself, and cannot
be assigned; that said unpaid subseriptions are no
part of the capital stock of the bank; and that the
real capital stock is what has been called in, namely:
$535,000, and not $2,000,000.

“MThis position may be somewhat plausible, but is not
sound. Tt is not a mere power vested in the bank to
make further calls. It is a right; and where a debt-
or has such a right and does not choose to exercise
it, equity, at the instance of creditors, will exercise
it for him. When a stockholder subseribes stock and
his subseription is accepted, it is not only the right
of the bank to call in the money, but it is the right of
the stockholder to pay it. The mode of calling it
in, preseribed by the charter, is a mere form of rem-
edy given to the bank to enforce the subseription,
usnally followed by forfeiture for non-payment, if
the bank o chooses. But the stockholder is not obliged
to wait until a call is made upon him. He may
pay at any time; and if the husiness of the bank were
very profitable, no doubt he would avail himself of
the opportunity. Such a right cannot be deseribed
‘as a mere power on the part of the bank, to be exer-
cised or not, as it chooses, and dependent for its
existence on the personal discretion of the directors.”
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The doctrine announced in Marsh v. Burrows finds sup-
port in the following authorities:

Pool’s Case, L. R.,, Ch. Div., 322 (1878);
Barge’s Case, L. R., 5th Eq., 420;
Admondson’s Case, L. R., 18th Eq. Cas., 670;
Lock v. Queensland, etc., Co., A. C., 461 (1896).

Unpaid subseriptions of the capital stock of a corpora-
tion are, at least after a call has been made, assets of the
company and a part of its actual capital, which are avail-
able to carry on its business or meet its liabilities; and
when actual payment has been made in anticipation of a
call, the amount paid becomes at once a part of the paid
up capital stock of the company, and the obligation of the
subscriber is to that extent discharged.

The statute requiring notes given for the unpaid portion
of a subseription to the capital stock of a life insurance
company organized under chapter 6 of Title IX of the
code, does not change the right of the corporation to call
for a payment of such subscription at any time when the
board of directors may deem it to the best interest of the
company; nor does it change the right of the subseriber
to the stock of such company to pay the amount of his
subseription to the company before a call is made there-
for; and when the amount of such subseription is so paid
and accepted by the company, it becomes a part of the
paid up capital stock, and the subseriber is released from
any further liability upon his subseription.

It is therefore within the power of a subscriber to the
capital stock of an insurance company organized under
chapter 6 of Title IX of the code, to pay the amount of
his subscription, although no call has been made by the
corporation, and upon such payment he is entitled to have
the same endorsed upon his note deposited with the audi-

T
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tor, or the note surrendered to him if the payment is in
full satisfaction of the amount thereof.
Respectfully submitted,
Cuas. W. MuLLaAN,
Attorney-General of lowa.
June 7, 1904.
Hox. B. F. Carrorr,
Auditor of State.

IxsuraNOE—KiINDs oF SecUrITIES THAT LIFE INSURANCE
CoMpANIES MAY Drposit witH AUDITOR OF STATE—It
is held that the bonds issued by the Sanitary Dis-
triet of Chicago do not fall within either of the
classes of securities designated by statute, which may
be accepted by the Auditor of State to secure the ful-
fillment of any condition in the policies of any life
insurance company offering the same.

Sies—Complying with the request transmitted to me
by your secretary, Mr. A. H. Davison, for an opinion
whether bonds issued by the Sanitary District of Chicago,
Cook county, Illinois, under the laws of that state, are
such securities as the funds of a life insurance company
transacting business in this state may be invested in, and
which may be deposited with the auditor of state for the
purpose of securing the fulfillment of its contracts, I beg
to submit the following:

Section 1806 of the code provides:

“The funds required by law to be deposited with
the auditor of state by any company or association
contemplated in the two chapters preceding, and the
funds or accumnulations of any such company or as-
sociation organized under the laws of this state, held
in trust for the purpose of fulfilling any contract in
its policies or certificates, shall be invested in the
following described securities and no other.”

L &—,-)“;.1‘.’5;-_‘-,. A

I STV
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Following this is a particular description of the char-
acter of securities in which insurance companies may in-

vest their funds. Such securities are divided into six
classes, viz.:

1.—The bonds of the United States.

2.—The bonds of the state or of any other state
when such honds are above par.

3—Bonds and mortgages and other interest bear-
ing securities being first liens upon real estate within the
state or any other state in which such company or as-

sociation is transacting an insurance business, worth at.

least double the amount loaned thereon, and secured there-
by exclusive of improvements. * * *

4—Bonds or other evidences of indebtedness of
any county, city, town or school distriet within the state,
or any other state in which such company is transacting
an insurance business, where such bonds or other evi-
dences of indebtedness are issued by authority of and ac-

cording to law, and bearing interest, and are approved
by the executive council. .

5.—In the stock of solvent national banks organized
under the laws of the United States. * * *

6.—Loans upon its own policies in an amount not
exceeding the net terminal reserve. * * *

The question here presented for determination is
whether bonds issued by the sanitary distriet of Chicago
fall within either of the classes named in the statute. If
they do, they may be approved by the ‘executive council
and accepted by the auditor of state; if they do not, they
cannot be approved by the executive council or accepted
by the auditor, no matter what their value as securities
may be, for the reason that the statute has specifically
defined the kind of securities in which the funds of in-
surance companies in this state may be invested, and de-
clared that they shall be invested in no other.
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An examination of the statutes of Illinois d.vvlzfrvs that
in 1899 the state was divided into sanitary (]lsh‘l(jls‘. .nnd
the city of Chicago was made one of such t]l.\‘tl‘l("f.\'.
Fach of the districts was made a body corporate \\:l“l
power to sue and be sued, contract and be contracted with,
acquire and hold real and personal proper‘ty necessary
for corporate purposes, to borrow money for oorpm"at}e:
purposes and issue bonds therefor, an.d'to perform sue
acts as are usually performed by municipal corporations.

The constitutionality of the act has been \}pheld by the
supreme court of Tllinois, and the bonds issued there-
under have been held to be valid. Such bonds are, how;-
ever, the bonds of a sanitary district of t'he state (?f 111-
inois. They are not the bonds of the city o.f _Clucaglo,
or of any city or town within the sta_te ?f Tllinois. Tlg
business and affairs of the sanitary district are manage
and controlled by trustees elected by the electors of th(ei
distriet, and the bonds are issued by suqll trustees an
not by the municipal anthoritie§ of the city. They can;
not in any sense be said to be city bon(.is:, f{nd d_o]‘ 1o
therefore fall within the class of s?cun‘fxes in whw{ in-
surance companies doing business in this state may m-

i ds.

vej:nt-hi?\l\:e:]tli];ation of the nature and character of th(;f;(el
bonds leads me to the conclusion that they are val

securities of a high class, and that they are now worth
more than their par value; and if the stat}lt'e fi\d r}olt
strictly limit the kind and character .of securities in which
insurance companies may invest their funds, I would rec-
ommend that such bonds be approved by the exccutive
council and accepted by the auditor of state; but as t(lluey
do not fall within either of the classes of sfec}mtxes es-

mted by statute, they cannot, in my opinion, be 1:1?1-

proved by the executive council or acc?pted by the 11;,111 ;

tor of state for the purpose of securing the fulfillmen
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of any contract in the policies or certificates of the in-
surance company offering the same.
Respectfully submitted,
Caas. W. MuLLaAN,

June 29, 1904. Attorney-General of Iowa.

To tae HonorapLe Exvourive CouNorL
of the State of Iowa.

Commox (CArriers—DemMurrAGE CRARGES UNDER RULES oOF
THE WESTEFN Car Servioe AssociaTioN—Legal Prin-
ciples Applicable thereto.

Smms—Complying with your request I beg to submit

g n
q

1. Can the Car Service Association or the rail-
road companies for which it assumes to act in any case
legally charge and collect from the institutions under our
control demurrage on account of cars that are not un-
loaded within forty-eight hours after notice is received
by the consignee from the railroad company that the cars
have been placed upon the unloading track?

2. Does the right to exact demurrage exist re-
gardless of the condition of the highways over which the
contents of unloaded cars must be hauled to the institu-
tion?

3. 'Section 1 of Rule 6 of the Western Car Service
Association (under which the demurrage charges in con-
troversy were made) provides in substance: (a) That
th(? agent.of the railroad company must collect demurrage
daily as it acerues. (b) That the agent must hold the
cars m'ltﬂ payment is made. Are these provisions in con-
ﬂ.mt with the act creating this Board which provides the
time and the manner in which debts of or claims against
the institutions must be paid?
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4. TIf the railroad company seeking to collect de-
murrage has not given the institution or its chief execu-
tive officer notice of the adoption by it of the rules of the
Car Service Association, or of the adoption of any rule
by it requiring the payment of demurrage, can said rail-
road company legally charge or collect demurrage from
an institution?

5. When neither a consignee institution mor its
chief executive officer has been notified of the adoption
of a rule by the railroad company requiring the payment
of demurrage on cars not unloaded until after the expira-
tion of forty-eight hours, can said company legally make
a demurrage charge?

6. Is a postal card notice, like that enclosed, which
announces the arrival of a car at the station but does not
indicate when the car will be placed upon the unloading
track sufficient notice upon which to base a demurrage
charge? And would it be so where, as in case of the Towa
School for the Deaf, the unloading track is a switch
situated a considerable distance from the city of Coun-
cil Bluffs and the freight is paid in advance for placing
the cars on this unloading track?

7. Bearing in mind that the unloading track for
the Towa School for the Deaf is situated at a point a con-
siderable distance from the city of Council Bluffs, and
much neaver the institution than is the city, and noting
that by Rule 2 of the Car Service Association, as amended,
cars of coal are held in the city yards of the railroad com-
panies for seventy-two hours before any demurrage
charge can be made,—if a car of coal consigned to the Towa
School for the Deaf is at once on its arrival in the city
yards switched out to and placed upon the unloading
track for this institution, and demurrage charged if it
is not unloaded within forty-eight hours, is such charge
an unjust and illegal diserimination under the law, and in
such a case is the institution entitled to the seventy-two
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hours after the car is placed upon the unloading track in
which to unload it before any demurrage charge can he
legally made?

8. If an institution orders from a consignor a
certain number of cars of coal a day, and if such number
of cars and no more are delivered to the railroad com-
pany for shipment, and if the railroad company for its
own convenience bunches the shipment for two or more
days together, and delivers all on the unloading track of
the consignee at one time, and any of these cars remain
unloaded for more than forty-eight hours, can the rail-
road company make such act the basis for charging de-
murrage?

9. If demurrage is legally due on cars consigned
to an institution, has the railroad company transporting
such cars, or its agent, or agents, the legal right to exact
that payment of such demurrage be made otherwise than
as the law provides for the payment of claims against the
institution generally, and upon failure of the consignee to
comply has it the right to take away any such car or cars
or in any way to prevent the proper officers of the institu-
tion from having the same unloaded for the use of the in-
stitution? And if it or its agents threaten so to do may
it or they or both be enjoined from so doing?

10. Do the provisions of chapter 118, acts of the
twenty-seventh general assembly, particularly section
number 40, providing the time and method of paying for
supplies for the several institutions, apply and control as
to the payment of freight -and demurrage charges, ex-
press, telegraph and telephone bills?

First. Under the laws of this state railroad companies
are quasi-public corporations, and may be regarded as
public agencies discharging duties in which the publie
is interested. Upon the payment or tender of the legal
freight or fare, such companies are required to furnish
cars and transport freight and passengers within a
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reasonable time, and a failure to do 80 subjects tlu-m t‘o
liability for damages. They must receive and t}'mhp_mt;
cars loaded and unloaded over their lnws3 and in (ln.mg
go assume the liability of a common carrier, lmt\} :L\‘ tr;
such cars and freight. In the receipt, trmlspm't.atu{n ‘.1{\(
delivery of freight they bear two well recogmized reia-
tlo\n’;]'aile the freight received by them ls in. tm.nsnt, ;}m;l‘
until it is delivered at the place of destination 1n slu( 1ee
position that it can safely and with a reasonabl'e (eg:le
of convenience be unloaded by the consignee, they ow? 1r1~
duties and are held to the liability o_f common‘.ca:; :(;
When, however, a car containing frelghF is det 1;9; v
the consignee and is placed in such a posv.uon a 1g :, e
of destination that it can be safely z_md' Wl't!l a r?stotinmon
degree of convenience unloaded, their liability als ¢
carriers ceases and that of warehousemen attaches.

Ind. Mill Co. v. B., C. R. & N. R. Co., 72 Towa, /5351;
Merchants Dispatch Trans. Co. . lelgwk, 64 111,
284 ; : -
Gregg v. Ill. Cent. R. R. Co., 147 T11., 550. et
i settled rule of law that the carrier, in addi-
tioIr: ':2 ?tsW:;inpensation for the carriage of.gnods, has t}:
right to charge for their storage and ke.ern'ng TS a ‘:&, ot
houseman, for whatever time they remain in t]}e (-n },eeil
of the carrier after reasonable o&p(::tunlty 1a8
" consignee to remove them. ;
aﬁ’i‘)ﬁgega:?izr’s dugt? ends with the t}'ansportatlon.tf)fntl;i
car and its delivery to the customer in such a po(sln v:v(;th :
the place of destination that it can be safely ;In e
reasonable degree of convenience unloaded. ’ 0 i
service is embraced in the contract. between the co rig: .
and the carrier, and no reason exlsts. why thc; em’mmge
not entitled to charge for the use of its carsh o:;5 es g
purposes, as it would for the use of a warehou

goods were stored therein.
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There is no law which inhibits the use of cars for
storage purposes, or which requires the unloading and
removal of goods to some other structure before any
charge for storage can be made thereon. In many cases
the storage of commodities in ears may serve the con-
signee’s interest and convenience much better than to
have the goods unloaded and stored in a warehouse. The
car may be placed convenient to his own place of business
where it may be unloaded, either by himself or by pur-
chasers of the goods as the same are sold, thus saving
drayage and other expenses.

If a consignee, whose duty it is to unload, and who, fail-
ing to do so within a reasonable time after the car is
placed in such a position that it can safely and with a
reasonable degree of convenience be unloaded, accepts the
benefit of storage by requesting or permitting the carrier
to continue ‘holding the car unloaded in service and sub-
ject to his will and convenience as to time of unloading, he
cannot be heard to,complain of the method of storage, and
to deny the right of any compensation for such service.
‘He may insist that he have a reasonable time, after the
car is placed in such a position that it can be safely and
with a reasonable degree of convenience unloaded, with-
in which to unload the same, and that the rate of charges
fixed and required to be paid for the lapse of such reason-
~ able time shall not be unreasonable or excessive; but he
cannot dispute the right of the carrier to require the
payment of reasonable storage charges.

In Miller v. Mansfield, 112 Mass., 260, it is said:

““It is not material that the goods remained in the
cars instead of being put into a storehouse.’’

In speaking of the right of railway companies to col-
lect demurrage charges, Mr. Elliott in his work on Rail-
ways (see. 1567), says: ,

““But while it is probably true that this right is
derived by analogy from the maritime law as admin-
istered in America, the more recent authorities have
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almost unanimously upheld the right of railroad com-
panies to make demurrage charges in proper cases. As
said by one of the courts, ‘We see no satisfactory
reason why carriers by railroads should not be enti-
tled to compensation for the unreasonable delay or
detention of their vehicles, as well as carriers by sea.’
After a carrier has completed its services as such, it
has a right to charge extra compensation for storing
the goods in a warehouse and keeping them.after the
consignee has had a reasonable time in which to re-
move them. Why, then, when its duties as a carrier
have been performed and a reasonable time has
elapsed, is it not as much entitled to additional com-
pensation for the use of its cars and tracks as for the
use of its warehouse? Certainly a customer whose
duty it is to unload, or who unreasonably delays the
unloading of a car for his own benefit, ought not to
complain if he is made to pay a reaﬁonablo sum for
the unreasonable delay caused by his own act. But
this is not all: The public interests also require
that ears should not be unreasonably detained in
this way.”’
 The rule of law announced by Mr. Elliott has support
in the following adjudicated cases: :
Miller v. Georgia R. R. Co., 88 Ga., 563;
Norfolk & Western R. R. Co. v. Adams, 90 Va., 393;
Darlington v. Mo. Pac. R. R. Co., 72 8. W., 122;
Interstate Com. Com. v. D. G. H. & M. Ry. Co., T4
Fed. Rep., 803; :
Am. Warehl’)use Ass'n v. Ill. Cent. R. R. Co., T In-
terstate Com. Rc'sport, 556.
In Schumacher v. Chicago & NorthWestern Ry. Co.,
207 I, 199, it is said: =
«The correct rule must be that the consignee sha
have a reasonable time after having knowledge of thg
arrival of his freight to get the necessary help an
means to remove the same.”’
- m’m’m Car Service Association, which_ seel.n to
"‘ﬁ@wﬂ st demurrage in the case under consideration, 18 ar
wgency of the railways, established to keep account of
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claims so arising and to enforce the collection thereof.
The objection that the establishment of such an agenc+
and the enforcement of the collection of demﬁrrage
charges, would be invalid because in restraint of trad-,
has been suggested and urged in some of the courts where
the right to collect such demurrage charges has been con-
testfsd. Such action upon the part of the railway com-
panies cannot, however, upon any theory, be said to be in
restraint of trade or commerce.

The end sought by the enforcement of such demurrage
cha'rges is that the cars used for the transportation of
freight may be unloaded within a reasonable time and re-
turned to the railway companies to be used by them in
transporting other commodities. The aection, 'therefore
of the railway companies is in aid and not in restraint oi:'
commerce.

; The question whether forty-eight hours is a reasonable
time within which the consignee is required to unload a
car of freight, and whether one dollar for each day
thereafter is an unreasonable charge for the detention of
the car, has been passed upon by a number of the state
courts.

In Norfolk & Western Ry. Co. v. Adams, Clement & Co.,-
B0 Va,, 398, (42 Am. St Repler9if) it iv ssid=

“Tt is well S(_.*ttled, in this and in other states, that
a common carrier may make reasonable rules and
regu]atxoqs for the econvenient transaction of business
between itself and those dealing with it, either as
passengers or shippers. * * * That this rule is
reasonable and proper, and that the railroad com-

pany can make such charges, has been decided in a -

number of states. Miller, et al, v. Ga. R. R. & Bank-
ing Co., 50 Am. & Eng. R. R. Cas., 70; Miller v. Mans-
field, 112 Mass., 260; Union Pac., D. & Gulf R. R. Co.
v. Cook, 50 Am. & Eng. R. R. Cases, 89; Ky. Mfg. Co.
v. Louisville & Nashville R. R. Co., 50 Am. & Eng.
R. R. Cases, 90; C.,, M. & St. P. Ry. Co. v. Pioneer
F:uel Co., Beach Ry. Law, sec. 924 and cases there
cited; Jones on Liens, sec. 284 and cases cited. * * *
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“In addition to this long line of authorities holding
the right of the railroad company to make such
charge, and the reasonableness of such charge,
there have been numerous investigations and
rulings upon the point by the railroad commissioners
of the various states. In Texas the railroad com-
missioner, Judge Reagan, after full investigation,
made an order fixing three dollars per day per car
as a reasonable charge for delay in unloading after
forty-eight hours notice. The railroad commissioners
of Illinois and those of other states, after full investi-
gations, have decided in favor of the right and
reasonableness of such a charge.”

The railroad commissioners of the state of Missouri,
in the matter of the complaint of Darlington & Co. v. Cen-
tral Car Service Association of St. Louis, held that forty-
eight hours was a reasonable time in which to wunload
cars after the same were placed upon the side tracks con-
venient for unloading, and that a charge of one dollar a
day for demurrage after. the expiration of forty-eight
hours was a reasonable charge and could be collected by
the Association. .

In Pa. R. R. Co. v. The Midvale Steel Co., 201 Pa. St,
624, it was held that the rule requiring consignees to un-
load ears within forty-eight hours after their being placed
upon the side track, and to pay one dollar for each day
which the same remained unloaded thereafter, was reason-
able, both as to the time and the amount of the charge.

Tn Swan v. Louisville & Nashville R. R. Co., 20 Am. &
Eng. R. R. Cases, 446, the supreme court of Tennessee
held that the rule requiring the payment of one dollar
per day for the detention of cars beyond forty-eight
hours was reasonable.

Tn no case which has been found has the regulation,
either as to time or amount, been held to be unreasonable.

Under the principles of law laid down in these authori-
ties, railway companies have the right to fix a time with-
Qmpﬁﬁroﬂs shall be unloaded after they reach

e
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t'heir place of destination and are placed in such a posi-

tion that they may be safely and with a reasonable degree

of convenience, unloaded by the consignee; and to fix a
rfzasonal)le charge for the detention of cars beyond the
flme allowed for unloading the same. Forty-eight hours
is a reasonable time for a consignee to unload a car after
it has reached its destination and been so placed that it
may be safely and with a reasonable degree of con-
venience unloaded by the consignee, and one dollar per
day is not an unreasonable charge for the detention of a
car beyond forty-eight hours.

Second—The condition of the highway does not affect
the right of a railway company to enforce the collection
of demurrage charges, It may be an element which
should be taken into consideration in determining the
.reasonableness of the regulation; but if the time with-
in which cars are required by the railway company to be
unloaded may fairly be said to be reasonable under all
of the circumstances, the fact that at times the condition
of the highway may prevent the cars from being un-
loaded within such time, would not, in my judgment, pre-
vent the enforcement of the regulations as to the collec-
tion of demurrage charges.

f It will hardly be claimed that if the goods or commodi-
ties were stored in a warehouse of the railway company,
and the condition of the highway prevented the consignee
from removing the same. from the warehouse, such fact
would relieve him from the payment of storage charges.
In t.he application of the rule under which railway com-
panies may charge for the storage of goods and com-
modities as warehousemen, it can make no difference
whether such goods or commodities are stored in a ware-
house or in a car, so far as the liability of the consignee
to pay storage charges until they are removed, is con-
cerned. 5

Third—The theory upon which a lien has been held to

exist for demurrage charges made by railway companies,

is that such charges partake of the nature of warehotise

S A L R I
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or storage charges, and may be enforced as such against
the property transported by the carrier. Our statute
provides that such charges may be enforced by a sale of
the property.

It is obvious that no carrier of property belonging to
the state has the right to enforce a lien against the same
by a sale thereof under the provisions of the statute; and
any rule adopted by railway or car service associations
for the collection of demurrage upon cars held by the
state or by its public institutions beyond the time fixed
by the rules of such railway. or association, must
necessarily be subject to the laws and the sovereignty
of the state, and no lien can be enforced against the prop-
erty of the state for the collection of any claim arising
upon demurrage charges.

The weight of authority is that such a lien exists and
may be enforced against the property of private individ-
unals, but the property of the state stands upon a dif-
ferent footing and cannot be subjected to the payment of
any lien for such charges, or gold in satisfaction of a
claim against the state.

Any claim for demurrage charges, which may acerue
under the rules and regulations of the railway company
or the Car Service Association, should be audited and
paid as other claims accruing in the public institutions
under the management of the board of control.

It may, however, be suggested that the provisions of
section 44 of the act creating the board of control are
broad enough to permit such demurrage charges to be paid
from the contingent fund in the hands of the managing
officer of any institution to which shipments are made, if
it should be necessary for the same to be paid at once to
prevent loss or damage to the institution.

Fourth—The fourth and fifth questions may be con-
gidered together.

Tt is not necessary that actual notice of the adoption of
" a rule by a railway company to require the payment of
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demurrage charges should be given to a consignee institu-
tion or its chief executive officer. It is sufficient if such
rules have been given general publicity in the ordinary
way. It would be unreasonable to say that every con-
signee of freight delivered by common carriers must be
served with actual notice of the rules and regulations of
such common carrier before they can be enforced. Every
carrier of goods or passengers has the right to adopt and
enforce such reasonable regulations as are necessary to
protect and facilitate the transaction of its business, and
every person dealing with such carrier is bound by such
regulations.

In Wabash Railroad Company v. Berry-Horn Coal Co.,
Judge Dillon, of the St. Louis Circuit Court, held that a
common carrier has a right to impose a reasonable
charge for the use and detention of its cars delivered to
the consignee, and to he unloaded by him, when detained
by the consignee beyond a reasonable time for the unload-
ing, and that such reasonable regulations were enforcible
against the consignee, althongh no specific notice thereof
had been given him by the railway company.

This holding of Judge Dillon is undoubtedly a fair
statement of the prineciple of law governing cases of this
character. Every shipper of goods contracts with the
carrier subject to such reasonable rules and regulations
as are established to facilitate the business of the ecarrier.

Fifth—The notice given by the postal eard which is
enclosed announcing the arrival of the car at the station,
but not indicating where it will be placed for unloading,
is not the controlling element in fixing the time when the
railway company is entitled to charge demurrage. .

Where a commodity is shipped in bulk and by the car
load, to be unloaded by the consignee upon its arrival at
its destination, the duties and liabilities of a common
carrier do not cease until the car is placed in such a posi-
tion on the railway track that it can be safely, and with
a reasonable degree of convenience, unloaded. When it is

REPORT OF THE ATTORNEY-GENERAL. 81

so placed, the duties and liabilities of the railway com-
pany as a common carrier cease, and those of a warechouse-
man attach. The right to charge demurrage for the de-
tention of the car begins within a reasonable time after
the duties and liabilities of a common carrier have ceased
and those of a warehouseman have attached.

It was the duty of the superintendent of the School for
the Deaf, upon receipt of the postal card submitted, to at
once ascertain whether the car deseribed had been so
placed upon the tracks of the railway company that it
could be safely and with a reasonable degree of con-
venience, unloaded. If it was so placed, he would then be
entitled to forty-eight hours under the rules of the
Association to unload it, before any charge could be made
for demurrage.

It is the duty of a consignee to be present at the time
of the arrival of freight shipped to him, for the purpose
of receiving the same. The consignee of freight cannot
escape liability for demurrage charges because the notice
he has received of the arrival of such freight does not
state that it has been placed where it can be safely and
with a reasonable degree of convenience, unloaded. It is
a part of his duty to ascertain whether the car has been
so placed.

The right of a railway company to charge for demur-
rage does not, therefore, depend upon the character of
the notice received by the consignee; and the fact that
the postal card submitted does not state that the car is
placed in a position where it can be safely and with a
roasonable degree of convenience unloaded, does mnot
affect the right of the company to charge demurrage if
the car is detained beyond the forty-eight hours after it

is placed in a position where it can be so unloaded.
Sizth—Secti

onloanle2ofthemlesof€heWutam

'M Service Association provides:

, salt or lime
m‘@&v mww ﬁw lime in bulk,
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may be held on the tracks of the road making final
delivery to consignee seventy-two hours free of car
service charges. For all time so held in excess of
seventy-two hours a charge of one dollar per day or
fraction thereof shall be made. Said storage time
shall commence first 7 A. M. after arrival. Forty-
eight hours free time will be allowed on unloading
track in addition to the free storage time; in no case
will more than forty-eight hours be allowed on the
unloading track, said period of time to commence at
7 A. M. following placing.”’

No diserimination is made as to the consignees of cars
loaded with the material named in Rule 2. All cars so
loaded, when received at destination, are alike subject to
the regulation provided by gaid -rule; that is, they may
remain seventy-two hours upon the tracks of the road be-
fore final delivery, and may thereafter remain forty-
eight hours upon the unloading track, and after delivery,
before any charge is made for detention.

Under this rule cars loaded with coal and consigned to
the School for the Deaf at Council Bluffs may remain
upon the tracks of the company which delivers them
seventy-two hours without charge, and may then be placed
upon the unloading track of the institution, where they
may remain withont charge for a period of forty-eight
hours. The regulation makes no distinetion between cars
shipped to state institutions and those to other consignees,
and cannot be held to be unreasonable and invalid be-
cause of unjust or illegal diserimination.

Seventh. It is the duty of a common carrier to receive
the freight delivered to it and to transport it to its des-
tination with a reasonable degree of diligence; and when
it is loaded in bulk and by the car load, to set the car
upon a side track with reasonable promptness that it may
be unloaded by the consignee, and if for its own con-
venience the carrier holds the cars which have been de-
livered to it for transportation until it has several cars
which should have been previously transported and de-

livered by it to the consignee, and then delivers all of

REPORT OF THE ATTORNEY-GENERAL. 83

the cars at one time, its rule requiring such cars
unloaded within forty-eight hours nfterbtlwir nl:]l‘li;':li()ﬂll:zl
after they were placed upon a side track where they (-(;uld
b;e) safely and conveniently unloaded, would be unreason-
able, and demuyrage charges for detention of the cars
beyond that pgrlod of time could not be enforced

Before a railway company can enforce its reg.uhtiom
as to the unloading of freight from its cars, it nll;st it‘
self .ha,ve performed the duties imposed 11])(;D it b: lav;
relatlflg-' to the transportation and delivery of the) cars
contammg the freight; and if for its own cbnvmience or
economy in transporting the same, it holds cars which ,'ﬁ'e
delivered to it for transportation until it has a miufber
ff)r thfa same consignee, and then delivers all at the same
time, it has failed to perform the duty imposed up;)n it
as a common carrier in the transportation and deliver
of freight entrusted to it for ecarriage, and cannot bz
heard to complain if, because of its own act, such cars are
not unloaded within the time fixed in its re’agulations In
other wo.rds, it cannot by the delivery of cars in.that
manner impose upon the consignee thereof a greater
burden in the unloading of the same than could be im-

_posed upon such consignee by the delivery of the cars at

the time and in the mannmer i i
been delivered by the carri::. kil G
Eighth—As to the ninth question submitted, it i v

necessary to add to what is said in the thir:li, p:rig:;g
of thm opinion, the further statement that, after cars
consigned to a public institution have been ’placed updn
a pr.lvate track for unloading, the railway company has
no ngh.t to remove such cars because the superintendent
of the institution to which they were consigned, fails or
refuses to pay demurrage charges. The account of such
charges should be sent to the proper state authorities and

- be audited and paid in the same manner as other bills of
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If an attempt should be made upon the part of the rail-
way company to retake possession of the cars b?fore the
same are unloaded, and remove them from the side track
where they were placed for the convenience of the con-
signee, an injunction would lie to prevent such removal.

Ninth—The tenth question submitted has' : l?een
answered by what has been said in the previous divisions
of this opinion. All bills for demurrage ch_arges should be
properly sworn to, endorsed by the officer in charge of the
state institution, and passed upon by the board of control,
before payment is made thereon.

Respectfully submitted,
Cuas. W. MuLLan,
Attorney-General of Towa.

July 1, 1904.

To Ter Hoxorasre Boarp or CoNTrOL oF StaTE INSTITU-

TIONS.

—It is hways
Fisa Ways—Construorion or—It is held that fis
over dams across streams in this state shall be con-
structed to afford a free passage for. fish up and down
the stream while the water is running over such dam.

Hox. Gro. A. LincoLx,
r Rapids, Towa.

Dn(zidgm—lpam’in receipt of your favor of the 9th ir'lst.
calling my attention to your letter of May 20th asking
whether in the construction of fishways over dams across
streams in this state you can compel the owners of the
dams to place the fishway so th;t the top of the fishway

even with the top of the dam. %
wnIlnb:eply will say thgt section 2548 of the code, with
which you are familiar, provides that flishw;ys ghqll‘ be
constructed in such way as to afford a free passage f.or
fish 'ﬂp and down any stream in which there is“a, dam whﬂe
the water is running over such dam. Under ﬂm- pro-
visions of this section it appears to have been the intent
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of the legislature that the fishways over the dams across
streams in the state may be so constructed that when the
water flows over the top of the dam it shall afford facili-
ties for the free bassage of fish over the dam. This
means that the bottom of the fishway may be placed on a
level with the top of the dam so that the water running
over the dam will enter the fishway and thus afford a
facility for the passage of fish.

Under the present law you cannot, in my judgment,
compel the construction of fishways which require the
cutting down of any portion of the dam. The owner of
the dam has the right to maintain it at its full height
along its entire length, the only requirement of the statute
being that he shall construct a fishway over -such dam
which shall permit the passage of fish whenever the water
runs over the top of the dam. This means that the
bottom of the fish way shall be brought on a level with
the top of the dam so that the water will enter such fish
way at any time when it is of sufficient height to flow over
the dam. -

I am, Yours very truly,

Cras. W. MuLrav,

Attorney-General of Iowa.
July 12, 1904.

Boarp or Mep1oar Examisers—Power T0 REVvokE CERTIFI-
OATES To PrAoTIOR—Section 2579 of the code exempts
from examination physicians who were in practice
in this state for five consecutive years prior to the
enactment of Chapter 104 of the laws of the Twenty-
first General Assembly.

Dz F. W. Powgas,

President State Board of Medical Ezaminers,
Waterloo, Towa.
Dear Ste—T am in receipt of your favor of the 9th in-
stant calling my attention to your request of May 26th
for an opinion as to the power of the state board of

e
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medical examiners to compel Dr. Fullian of Musecatine to
appear before the board and submit to an examination as
to his competency to practice medicine in the state. In
response to such request I submit the following opinion:

The facts, as I gather them from the evidence before me,
are in substance these: Dr. Fullian was a practicing
physician and surgeon at Musecatine, Iowa, prior to the
enactment of chapter 104 of the laws of the twenty-first
general assembly, and had been in the practice of medi-
cine at that place for more than five years prior to the
passage of that act. After chapter 104 of the acts of the
twenty-first general assembly became a law, Dr. Fullian
presented evidence to the state board of medical exam-
iners that he had been engaged in the practice of medi-
cine and surgery at Muscatine, Iowa, for more than five
years prior thereto, and upon the evidence so presented
the state board of medical examiners issued him a certi-
ficate authorizing him to practice medicine within the
state. Dr. Fullian was not required by the board to take
an examination as to his qualifications, and the certificate
was issued upon the ground that he came within the ex-
ception provided in section 2579 of the code, which
exempts physicians who have been in practice in this
state for five consecutive years, three of which shall
have been in one locality, from the examination required
by the act of the twenty-first general assembly.

Since the certificate was issued to Dr. Fullian, charges
were preferred against him of immorality and incom-
petency. He was acquitted by the state board of medical
examiners upon the charge of immorality, and the charge
of incompetency was continued for further hearing. -

The question which now arises is, whether Dr. Fullian
can be compelled to appear before the state board of
medical examiners and submit to an examination as to his
competency to practice medicine within the state; and if
he fails to appear and submit to such examination, has the
board power to revoke his certificate because of such
failure.
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As has been suggested, Dr. Fullian was, at the time that
he made his application to the state board of medical
examiners for a certificate authorizing him to practice
medicine within the state, exempted from examination by
the provisions of section 2579 of the code, which was
enacted as section 8 of chapter 104 of the laws of the
twenty-first general assembly. If he was a man of good
moral character, and had been engaged in the practice
of medicine within the state for the time required by
statute, and no question as to his competency was then
raised, he was entitled to a certificate without examina-
tion. If at that time any question as to his competency
had been raised before the board, it would undoubtedly
have had the power to have inquired into his knowledge
and qualifications, and to have subjected him to an exam-
ination before issuing to him a certificate authorizing
him to practice medicine within the state.

Such course, however, was not pursued by the board,
and the certificate appears to have been issued solely on
the ground of his previous practice.

Section 2578 of the code, which was enacted as section
7 of chapter 104 of the laws of the twenty-first general
assembly, provides: ;

““The board of medical examiners may refuse to
grant a certificate to any person otherwise qualified
who is not of good moral character, and for like
cause, or for incompetency or habitual intoxication or
upon satisfactory evidence by affidavit or otherwise,
that a certificate has been granted upon false and
fraudulent statements as to the graduation or length
of practice, may revoke a certificate by an affirmative
vote of at least five members of the board * * * .7 |

This statute clearly gives the board power to revoke:
a certificate issued by it where the person to whom such
certificate is issued is found to be incompetent, and this
construction is sustained in the case of State v. Mosher,
78 Towa, 321. But before any action can be faken by the
board, the person whose certificate is sought to be revoked
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must be notified to appear before the board at such reason-
able time and place as shall be fixed, and to show cause
why his certificate should not be revoked upon the ground’
of incompetency.

Upon his appearance before the board in obedience to
such notice, an issue is made which must be tried and
determined by the board. The issue so raised is, whether
the person whose certificate is sought to be revoked is
incompetent to practice medicine within the state, and it
must be tried and determined in substantially the same
manner as any other issue of fact which arises in the
courts of the state; that is, the burden of proof to estab-
lish the charge of incompetency rests upon the person or
persons making the same, and it must be established by
a preponderance of the evidence. It is within the power
of the board to determine how such issue shall be tried and
the character of evidence which will be received in sup-
port or in defense of the eharge; that is, it may accept
evidence in the form of affidavits, or may require the
attendance of witnesses and their oral testimony or
written depositions. The person whose -certificate is
sought to be revoked is a competent witness for himself,
and if present at the hearing may be called and examined
either by the person who has preferred the charges or by
. the board as to his competency.

There is no provision of statute, however, which per-
mits the board to require the person whose certificate is
sought to be revoked to appear before it and submit to an
examination, or have his certificate revoked in case of his
failure to do so. Such certificate can only be revoked
upon a hearing before the boacd, of which the physician
has been given due notice, and upon trial of the issue
as hereinbefore set forth.

Respectfully submitted,
- Cmas. W. MurLax,
Attorney-General of Iowa.

N e
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Savines Basgs—RicaT T0 SELL, Discoust ANp MAKE
Loaxs vron ComMEROIAL PaPER—A savings bank may
lawfully loan its funds to persons who are non-resi-
dents, and accept foreign securities on such loans.
The only limitation is that such banks shall not dis-

count paper or make loans upon the shares of their
capital stock.

Sir—I beg to acknowledge the receipt of your favor of

the 8th instant requesting my opinion upon the following
questions:

1. Can a savings bank loan its funds to individunals
on notes and accept as collateral security therefor the

notes of a third party secured by mortgage on real estate
in other states?

2. Can savings banks make loans to mon-residents,
secured by personal endorsement or by any collateral
which the bank considers good?

3. The bank in question extends credit to the full
limit, to-wit: twenty thousand dollars; the capital stock
of said bank is one hundred thousand dollars; some of the
concerns to which this eredit has been extended frequently
discount commercial paper with said bank. Should some
of this discounted paper not be paid when due, can the
bank extend the time of payment, with the consent of the
endorser, without inereasing the liability of said endorser
who has already credit to the full limit? Or if such dis-
counted notes should not be paid when due, can the bank
accept new notes of the debtor, endorsed by the customer,
and accept the collateral security of such customer and
endorser without violating the provisions of section 1870
of the code? ,

These questions will be considered in the order stated:
- First. Subdivision 5 of section 1850 provides that
savings banks may discount, purchase, sell and make
loans mpon commercial paper, notes, bills of exchange,
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drafts or other personal or public securities, but shall not
purchase, hold or make loans upon shares of its capital
stock.

A savings bank, organized under the laws of this state,
undoubtedly has the power to loan money upon any
security which its officers may see fit, except as restricted
by statute. The only restriction placed upon such banks
by the statute, as to their power to discount, purchase,
sell and make loans upon commercial paper, notes, bills
of exchange, drafts or other public securities, is that they
shall not purchase, hold or make loans upon the shares
of their capital stock. In all other respects the officers
and agents of the bank are free to exercise their best
judgment in discounting or purchasing commercial paper,
or in making loans upon personal or public securities.
There is no restriction preventing loans being made to
persons who are non-residents of the state, nor is there
any restriction as to the character of collateral security
which may be taken for such loans. Where a loan is made
to an individual, it is within the power of the bank to
take notes secured by mortgages upon real estate as
collateral to such loan, and there is no provision of the
statute which prohibits the bank from accepting mnoiss
secured by a mortgage upon land which is not within the
state of Towa as collateral.

It therefore follows that a loan of the funds of savings
banks, organized under the laws of this state, may be
lawfully made to persons who are residents of other
states, and that the bank may take and receive, as col-
lateral security for such loans, notes and mortgages upon
land situated in other states.

It is suggested in your communication that this method
of making loans and of taking securities may be used for
the purpose of evading the provisions of subdivision 4
of section 1850. The answer to such suggestion is, if the
bank examiner of the state finds that loans have not been
made in good faith under the provisions of subdivision 5
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of section 1850 of the code, or that an attempt has been
made to evade the provisions of subdivision 4 of that
section, the auditor of the state should require such loans

to be so adjusted as to comply with the provisions of the
statute.

Second. The conclusion reached upon the first question
submitted is an answer to the second, and it is sufficient
to say that under the statute savings banks may make
loans to non-residents, which are secured by personal en-
dorsement or by collateral security which the officers of
the bank consider good.

Third. In reaching a correct conclusion upon the third
question, it is necessary to keep in mind the clear distine-
tion between the liability of a borrower and that of an
endorser. A borrower is absolutely and primarily liable
for the amout which he borrows. He owes the debt
directly to the bank making the loan, without condition,
gltnd is personally obligated to pay the same at its matur-
ity.

The liability of an endorser is a secondary and con-
ditional liability which can only become absolute in case
of the defaunlt of the maker of the note, upon which the
endorsement is made, to pay the same at its maturity, and
upon nofice to the endorser, within the time prescribed
by law, of the failure of the maker to pay the note when
due. In the one case an indebtedness is created by the
loan made by the bank to the borrower, and at the time
such loan is made; in the other, no indebtedness is created
by the endorsement until the maker of the note has de-
faulted in its payment, and the notice required by law
been given to the endorser. A horrower agrees that he
will repay the loan at the time fixed in the contract; an
endorser agrees that he will pay the amount of the note
which he discounts if the maker thereof fails to pay the
same and notice of such failure is given to the endorser
within the time required by law. He is not a borrower
and his contract is not a borrower’s contract. .
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Although a borrower may have reached the full limit
of his credit at a savings bank, that fact does not prevent
him from entering into a contract as an endorser, and dis-
counting or selling to the bank commercial paper upon
which such endorsement is made; and the discount or pur-
chase of commercial paper by the bank, with the endorse-
ment of the borrower thereon, is not a violation of the
statute which limits the amount which can be loaned to
any one person by the bank.

No reason, therefore, exists why the bank may not ex-
tend the time of payment upon the paper which it dis-
counts, with the consent of the endorser, as such exten-
sion does not increase the amount of his absolute liability
to the bank. Nor does any reason exist why, if the dis-
counted notes are not paid when due, the bank may not
accept new notes from the makers thereof, endorsed by
the customer who had discounted the former notes, with
such other collateral security as the bank may see fit to
take from its customer.

Respectfully submitted,
Cuas. W. MuLLAN,

Attorney-General of Iowa.
July 14, 1904.

How. B. F. CarroLr,
Auditor of State.

ArpropriaTIONs—Construction of Chapter 177 of the Acts
of the Twenty-ninth General Assembly.

Sms—In response to your inquiry as to how the annual
appropriations made to the Towa State College of Agri-
culture and Mechanie Arts and other educational institu-
tions of the state by the Twenty-ninth General Assembly
should be paid from the state treasury, T submit the
following opinion :

The legislature, by an act which appears as chapter 177
of the Laws of the Twenty-ninth General Assembly, fixed
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the beginning and ending of the fiscal year of the state
upon July 1st and June 30th, and provided that when
annual appropriations are made payable quarterly, the
quarters shall end with September 30th, December 31st,
March 31st and June 30th. The act also provides that
annual appropriations thereafter made shall be disbursed,
in accordance with the provisions of the acts granting
such appropriations, pro rata from the time such acts
take effect to the first day of the succeeding quarter.

The effect of this act of the legislature is to fix the
times when annual appropriations made to state institu-
tions, which are payable quarterly, can be drawn from the
state treasury, and also to fix the amount of the first quar-
terly installment which can be paid at the end of the first
quarter after the act granting the appropriation goes into
effect.

The twenty-ninth general assembly, by the act which
appears as section 1 of chapter 183, made an annual ap-
propriation of $35,000 for additional support fund to the
Towa State College of Agriculture and Mechanic Arts, and
also the further sum of $10,000 as an annual appropria-
tion to the experiment station of such college. The act
by which such appropriations were made became a law on
the 15th day of April, 1902.

Under he provisions of chapter 177 of the laws of the
twenty-ninth general assembly, the appropriations thus
made to the College of Agriculture and Mechanic Arts,
and to the experiment station, became effective on the
15th day of April, 1902. These appropriations are pay-.
able quarterly, and the first quarterly installment there-
of became payable on the first day of July following the
taking effect of the act granting the appropriations. The
amount of the quarterly installment which that institu-
tion was then entitled to draw from the state treasury is
fixed by the provisions of chapter 177 of the laws of the

twenty-ninth general assembly, and is the proportion

of the whole amount of the first quarterly installment

L1¥~d ¥
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which the period of time from the 15th day of April to
the first day of July bears to the entire quarter begin-
ning on the first day of April and ending on the 30th day
of June following. Thereafter one-fourth of the entire
amount of such appropriations hecomes payable at the
end of each succeeding quarter; that is, one-fourth of such
appropriations is payable on the 30th day of September,
one-fourth npon the 31st day of December, one-fourth
upon the 31st day of March, and one-fourth upon the
30th day of June following, and so on as long as the
annual appropriation continues.

The same rule must be applied to the annual appropria-
tion of $50,000 made to said College, and $15,000 made to
the experiment station thereof, by the thirtieth general
assembly; that is, the proportion of the first quarterly
installment of such appropriations which the period of
time from April 13th to July 1, 1904, bears to the entire
quarter beginning April 1st and ending June 30th, may
be drawn by the institution on the first day of July, 1904.

The construction placed upon these appropriation acts
of the legislature is applicable to the annual appropria-
tions made by the legislature to the other state edu-
cational institutions which are, by the terms of the act,
payable in quarterly installments.

By seetion 2 of chapter 183 of the acts of the twenty-
ninth general assembly, an annual appropriation of
$35,000, is made to the State University for additional
support, to be paid in quarterly installments on the order
) of the board of regents, the first installment to be payable

on the first day of September, 1902. Under this provision
of the act making the appropriation, and the law as
enacted by chapter 177 -of the acts of the twenty-ninth
general assembly, the pro rata proportion of the first
quarterly installment of the appropriation should be
credited to the University on the first day of July follow-
ing the act of the twenty-ninth general assembly. Such
installment, however, is not payable, nor is the Univer-
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sity entitled to draw the same from the state treasury,
until the first day of September. The second quarterly
installment of the appropriation should be credited to
the University on the first day of October, but the same
is not payable, nor is the University entitled to draw the
same from the state treasury, until the first day of Decem-
ber following; and the other quarterly installments of
such appropriation thereafter become payable on the first
days of March and June.

The apparent purpose of the legislature in fixing the
time when these appropriations may be drawn from the
state treasury, was to make the respective quarterly in-
stallments payable at different dates, in order to prevent
a depletion of the treasury by a large draft upon the same
at the end of each quarter.

In the case of the annual appropriation made by the
twenty-ninth general assembly to the State Normal
School, the payment of the first quarterly installment is
deferred until October 1st. Credit for the pro rata
amount of such first quarterly installment should be
given the institution on the first day of July following the
appropriation act; but, for the reasons suggested, the
Jegislature has seen fit to fix October 1st as the time when
such institution can draw the amount from the state
treasury. The result is that under the statute the pro-
rata proportion of the first quarterly installment, and the
second quarterly installment of the appropriation, are
payable at the same time and may be drawn from the
state treasury by such institution on the first day of
October.

T have procured a computation to be made upon the
appropriation act of the twenty-ninth general assembly,
which is based upon the construction given that act as
governed by chapter 177 of the laws of that general as-
sembly, and find that the State College of Agriculture and
Mechanic Arts is entitled to draw from the state treasury
under the annmal appropriation granted by the fwenty-
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ninth general assembly for additional support from
April 15, 1902, to July 1, 1904, $77,291.67; and for the ex-
periment station for the same period of time, $22,083.33;
that the State University is entitled under the appropria-
tion act of the twenty-ninth general assembly to draw
for additional support from April 1, 1902, to July 1, 1904,
$77,291.67; and that the State Normal School, under the
same act and for the same period of time, is entitled to
draw for the payment of teachers the sum of $16,562.50,
and for contingent expenses $11,041.67.
Respectfully submitted,
Cumas. W. MuLLax,
Attorney-General of Iowa.
July 15, 1904.

To tae HoNorasLE GiuBerr S. GILBERTSON,

Treasurer of State.
To tae Hoxorasue B. F, CarroLy,

Auditor of State.

LEGISLATION—ESSENTIALS FOR A VALID LAW UNDER THE CoN-
STITUTION OF THE STATE oF lowa—A joint resolution
passed by the legislature with all the formalities of
a bill, is not a law under the Constitution of lowa.

Smes—In compliance with your request of the 7th in-
stant for an opinion upon the questions therein submitted,
Viz. :

1. TIs the joint resolution (joint resolution No.
9 of the 30th general assembly) specified merely ad-
visory and without legal effect, or is it to be given
effect as a law of the general assembly?

9. Are we required to fix the wages of em-
ployees in our office at the respective sums specified
in the resolution so far as practicable, or do we have
authority to fix wages either above or below the sum
specified in the resolution, as shall seem right to us?

I beg to submit the following:

An examination of the journals of the senate and house
of the thirtieth general assembly discloses that joint res-
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olution No. 9 was introduced in the house by the committee
on retrenchment and reform on the 8th day of April,
and was then read the first and second times, ordered
printed in the journal, and placed on the calendar with-
out reference to a committee. Yt then bore the title,
““House Joint Resolution No. 9 by Committee on Re-
trenchment and Reform, fixing the number and compen-
sation of employees in the department of the state at the
seat of government’’. It was called up on the 9th day of
April, three amendments were then made to it, it was read
a third time and placed upon its passage. On the ques-
tion of its passage the yeas and nays were called, fifty-two
members of the house voting in the affirmative and twenty-
one in the negative. The entry in the house journal is,
“8o the joint resolution was adopted and the title was
agreed to”’. -

Tt was on the same day messaged to the senate, read
a first and second time, and referred to the sifting com-
mittee. Tt was then taken up for consideration and sub-
stituted for joint resolution No. 8 of the senate. Several
amendments were made to the resolution by the senate, it
was read a third time, and upon its passage the yeas and
nays were called, thirty-five members of the senate voting
in the affirmative. The entry in the senate journal is,
“So the joint resolution having received a constitutional
majority was declared to have passed the senate and its
title agreed to’.

It was messaged back to the house on the 11th day of
April with the senate amendments and on the question,
¢‘Shall the house concur in the senate amendments’’, the
yeas and nays were called and sixty-five members of the
house voted in the affirmative. The house journal re-
cites, ‘‘So the house concurred in the senate amend-
ments’’; the resolution was enrolled on the 12th day of
April, and signed by the president of the senate and
speaker of the house and approved by the governor on

the 13th day of April.
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Tt will thus be seen that the resolution was enacted with
all the formalities of a bill so far as the action of the
house and senate was concerned, and the question arises:
Is a joint resolution passed by the legislature with all the
formalities of a bill, a law under the constitution of the
state?

To determine this question, it is necessary to take up
the provisions of the constitution of the state, and ascer-
tain the exact power of the legislature under that instru-
ment in enacting a valid and subsisting law.

Section 1 of article 3 of the constitution provides:

“The legislative authority of this state shall be
vested in a general assembly which shall consist of a
senate and house of representatives, and the style of
every law shall be, ‘Be it enacted by the general
assembly of the State of Iowa.”

Section 15, provides:

«Bills may originate in either house, and may be
amended, altered, or rejected by the other; and every
bill having passed both houses shall be signed by the
speaker and president of their respective houses.”

Section 16 provides:

“Every bill which shall have passed the general
assembly shall, before it becomes a law, be presented
to the governor. If he approve, he shall sign it; but
if not he shall return it with his objections to the
house in which it originated which shall enter the

game upon their journal and proceed to reconsider
it O T B .’l

Section 29 provides:

“Fyery act shall embrace but one subject and
matters properly connected therewith, which sub-
ject shall be expressed in the title * * e

These provisions of the constitution preseribing the
form and mode by which, through the concurrent action
of the legislative branch of the state valid and binding
laws are enacted, are in the highest sense ‘mandatory and
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no act or will of the legislature can become a law unless
expressed in the manner and form provided by the con-
stitution.

It is said by Mr. Justice Cooley in his work on Con-
stitutional Limitations, 6th edition, 93:

““(Constitutions do not usually undertake to pre-
seribe mere rules of proceeding, except when such
rules are looked upon as essential to the thing to be
done; and they must then be regarded in the light of
limitations upon the power to be exercised. It is a
provinee of an instrument of this solemn and per-
manent character to establish those fundamental
maxims, and fix those unvarying rules by which all
departments of the government must at all times
shape their condunet; and if it descends to preseribing
mere rules of order in unessential matters, it is
Jowering the proper dignity of such an instrument,
and usurping the proper province of ordinary legis-
lation. We are not therefore to expect to find in a
constitution provisions which the people, in adopting
it, have not regarded as of high importance, and
worthy to be embraced in an instrument which, for
a time at least, is to control alike the government and
the governed, and to form a standard by which is to
be measured the power which can be exercised as well
by the delegate as by the sovereign people them-
selves. If directions are given respecting the times
or modes of proceeding in which a power should be
exercised, there is at least a strong presumption that
the people designed it should be exercised in that

~  time and mode only; and we impute to the people a
want of due appreciation of the purpose and proper
provinee of such an instrument, when we infer that
such directions are given to any other end.”

Again it is said by Mr. Cooley on Constitutional Limita-
tions, 6th edition, 155:

«But when the legislative power of a state is to be
exercised by a department composed of two branches,
or, as in most of the American states, of three
' s, and these branches have their several
duties marked out and preseribed by the law to which

bbby Rl o ol o
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they owe their origin, and which provides for the
exercise of their powers in certain modes and under
certain forms, there are other questions to arise than
those of the mere intent of the law-makers, and some-
times forms become of the last importance. For in
such case not only is it important that the will of the
law-makers be clearly expressed, but it is also
essential that it be expressed in due form of law;
gince nothing becomes law simply and solely because
men who possess the legislative power will that it
shall be, unless they express their determination to
that effect, in the mode pointed out by the instru-
ment which invests them with the power, and under
all the forms which that instrument has rendered
essential.”’

In passing upon a question identical with the one under
consideration, the supreme court of TIllinois in Burritt v.
Commissioner of State Contracts, 120 Illinois, 333, said:

“If the various constitutional provisions respecting
the form, component parts, elements and mode of
procedure, in and by which the legislative will and
executive consent ultimately become a valid and hind-
ing law, are mandatory in their character, and so
connected and interwoven with the exercise of the
legislative and executive power and authority as to
be essential and indispensable parts thereof, as we
hold they are, then it follows that this resolution can-
not be held to be a law. Itis not the Wwill or the
people, constitutionally expressed, in the only mode
and manner by which that will can acquire the force
and vitality, under the constitution of law, for this
legislative act is without a title, has no enacting
clause, is not signed by the speakers of both houses,
or either house, has not the signature and approval
of the executive, nor is there anything from which it
can be seen that it falls within the cases where a
legislative act, in other respects constitutional, may
become a law without executive gpproval;_ and, al-
though, in the passage and adoption of this resolu-
tion, every other constitutional requirement may hav:e
been observed, the absence of those enumerated is
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sufficient to deprive this expression of the legislative
will of the force and effect of law; and the same did'
not become, therefore, and is mnot, legally binding
upon the respondents.”’

The language of the constitution of Illinois whereby it
prescribes the manner and mode of the enactment of a
law by the legislature, is identical with that of Towa, and
provides that the style of every law shall be, “Be it
enacted by the general assembly of the State of Tllinois’’;
and in the case cited, the supreme court of that state holds
that no expressed will of the legislature can become a law
of the state without the essential enacting clause pre-
seribed by the constitution.

Every act of the legislature of this state must have the
enacting clause provided by the constitution to make it a
valid law, and no bill or resolution or other form of the
expressed will of the legislature can become a valid and
subsisting law of this state without such enacting clause.

It is undoubtedly within the power of a legislature to
adopt joint or concurrent resolutions for the government
of such body, or the expression of its will upon adminis-
trative matters, and such resolutions do not require
either the signature of the president of the senate, the
speaker of the house of representatives, or of the governor
to make them valid for such purpose; such resolutions
are not however laws of the state, and are not binding
upon anyone except the members of the legislature and
the administrative officers of the state.

Tt is true that an enactment in the form of a joint res-
olution is recognized in the congress of the United
States, and in the legislatures of some of the states as a
valid law; but the constitution of the United States and
those of the states in which such form of enactment is so
recognized, provide that a law may be enacted in the form
of a joint resolution, and such resolution is there regarded
as a bill under the constitutional provisions. No such
provision is found in our constitution and it contains but
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one reference to a resolution of any character, which

oceurs in section 10 of article 3 in the following connec-
tion:

‘“‘Kvery member of the general assembly shall have

the liberty to dissent from or protest against any

act or resolution which he may think injurious to the

public or to individuals, and have his dissent entered
on the journals * * * .”’

This recognition of the power of the legislature to
adopt a resolution cannot he held to give it authority to
enact a general law except in the form and mode fixed by
the other provisions of the constitution.

As suggested, there is no provision of the constitution
authorizing or requiring the governor to sign or veto any
resolution passed by the legislature. It is not an act of
the legislature which requires his signature under the
constitution, or which he is required to return to the legis-
lature with his reasons for not signing the same; if he
desires to exercise his right of veto. If such a resolution
should be presented to him for his signature and he should
return the .same to the house from which it originated,
stating as his reason for not signing the same that he was
not authorized to do so under the constitution, such a re-
fusal on the part of the governor would have no effect on
the validity of the resolution. It would still be the ex-

pression of the will of the legislature and binding upon
that body and upon its administrative officers, but would
not have the force or effect of a law; and the fact that
the governor’s signature was attached to the resolution
under consideration adds nothing to its force or validity.

In the City of San Antonio v. Micklejohn, 89 Texas, 79,
it is said:

“A legislative body may in that form express an
opinion. May govern its own procedure within the
limitations imposed by the constitution, and in acts
of ministerial function, may direct the departments;
but it cannot adopt that form of procedure in making
laws where the power which created it has com-
manded that it legislate in a different form.”
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The legislature of our state is a creature of and
created by the conmstitution; and where that instrument
provides the form and manner in which the creature of its
creation shall enact valid and subsisting laws, such laws
cannot be enacted in any different manner or form than
that commanded by the constitution.

The resolution under consideration was reported to the
thirtieth general assembly under section 182 of the code
which provides:

“Tt (the committee on retrenchment and reform)
shall report to the general assembly a joint resolu-
tion fixing the number of employees and the salary
of each for the several officers, boards, commissions,
and departments for the ensuing biennial period, and
recommend such appropriation and legislation as
shall promote public interests and an efficient and
economical administration of the affairs of the state.”’

The adoption of this resolution by the legislature with-
out further enactment by that hody did not fix the number
of employees in the different departments of the state or
the salaries to be paid to each. It was simply an ex-
pression of the will of the legislature that the mumber
of employees named in the joint resolution should be
employed in the departments of .the state, and that each
should receive the salary therein designated, and
amounted to a recommendation to the legislature to enact
a law so fixing the number of employees and the salaries
thereof. That this was the view that was taken of the
resolution by the general assembly is shown by the fact
that after such resolution was adopted, that body enacted
cenate file 344, which appears as chapter 146 of the laws
of the thirtieth general assembly by which the
appropriations recommended by joint resolution No.
9 are made for the purposes specified in such resolution,
except that the amounts recommended to be appropriated
for the board of control are not included in the appro-




104 REPORT OF THE ATTORNEY-GENERAL,

The resolution taken in conneetion with chapter 146 is
undoubtedly binding upon all the officers- and employees
at the seat of government so far as the same are named or
referred to in the joint resolution and in chapter 146 of
the laws of the thirtieth general assembly, and
the question which now presents itself for determination
is: If such resolution and the law making the appro-
priations in conformity therewith are binding upon the
departments of the state named therein, are not the same
equally binding upon the board of control?

To answer this question it is necessary to refer to the
acts of the twenty-seventh general assembly creating
such hoard. Section 3 of chapter 118 of the acts of the
twenty-seventh general assembly provides that

““The board shall be provided by the proper
authorities with suitably furnished offices at the seat
of government, and shall employ a competent secre-
tary who shall receive a salary not to exceed $2000.00
per annum, and may also hire a stenographer and
such other employees as may be necessary * * .’

Section 4 provides:

“There shall he appropriated from any funds in
the state treasury, a sufficient amount to pay the
salaries of such employees and the expenditures of
the board authorized by the act.””

This law went into effect on the 29th day of March,
1898, and was in force and effect at the time joint resolu-
tion No. 9 and chapter 146 of the laws of the thirtieth
general assembly were enacted. There was no necessity
for the Committee on Retrenchment and Reform to fix the
number of employees and the salaries each shounld be paid
in the office of the board of control, as the legislature had
theretofore authorized the board to employ such clerks and
employees as were required to perform the work of that
office, and to pay to them such salaries as in the judgment
of the board should be proper and adequate for the ser-
vices performed. It will be observed that no appropria-

=
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tion of money was made by the thirtieth general assembly
to pay any of the salaries of the employees in the office of
the board of control designated by joint resolution No. 9.
Such an appropriation was unnecessary as the general
appropriation for such expenses was made by section 4
of chapter 118 of the laws of the twenty-seventh general
assembly.

It may be suggested that section 182 of the code was
in force at the time of the enactment of chapter 118 of the
laws of the twenty-seventh general assembly and has re-
mained in force since that time; and that under its provi-
sions it was the duty of the Committee on Retrenchment
and Reform to report to the general assembly the number
of employees and the salary to be paid to each, in the office
of the board of control. Tt is, however, a well settled rqle
of legislation that where there is a specific act of the legis-
lature covering a particular subject, general statutes re-
lating to the same subject, if repugnant to the special act,
must give way and the special statute will control. The
provisions of section 182 are general. Chapter 118 of t.he
acts of the twenty-seventh general assembly is a spec.lal
law ecreating the board of control and specifically de.ﬁr'ung
its duties and powers. If, therefore, any of the provisions
of sections 3 and 4 of that act are repugnant to the pro-
visions of section 182 of the code, the former general
enactment of the legislature must give way to the .later
special act of that body and the provisions of section 3
and 4 of chapter 118 of the laws of the twenty-seventh
general assembly will control. i

These provisions, as has been suggested, authorize the
employment by the board of control, of persons necessary
to carry on the work of that board, and to fix the salary
to be paid to each; and unless the provisions of ‘these sec-
tions are amended or appealed by joint resolution .No. 9,
they will stand and control the action of the board in em-
ploying and fixing the compensation of persons required
to carry on the work of that department.
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No citation of authority is necessary to establish the
proposition that it takes a law to repeal a law. The act
which destroys should be on equal dignity with that which
creates or establishes.

As we have seen, a joint resolution is not a law under
the constitution of our state, and the statute of the state
can neither be repealed nor amended by a joint resolution
of the general assembly. It therefore follows that the
joint resolution under consideration in no way alters,
changes, or repeals the provisions of sections 3 and 4 of
chapter 118 of the laws of the twenty-seventh
general assembly; and that the provisions of that
chapter being special in their nature, must control
as against the provisions of any general law previously
enacted by the legislature. That by chapter 118
of the laws of the twenty-seventh general assembly
the board of control is authorized to employ the necessary
employees to carry on the work of its office, and to pay
them such compensation as shall be proper for the ser-
vice performed by them, and that such authority is not
revoked or abridged by joint resolution No. 9 of the
thirtieth general assembly.

8o far as the board of control is concerned the pro-
visions of such resolution are advisory only and must be
held simply to be an expression of the opinion of the Com-
mittee on Retrenchment and Reform and of the legislature
as to the number of employees that should be employed
and the salary which should be paid to each. ;

In the employment of persons necessary to carry on the
work of the board, and in fixing the compensation which
should be paid to such employees, it must be governed
by the provisions of chapter 118 of the laws of the
twenty-seventh general assembly, and not by joint resolu-
tion No. 9 of the thirtieth general assembly.

Respectfully submitted,
Caas. W. MuLLAN,
~ Attorney-General of Iowa.

July 26, 1904.

To tae Hox. Boarp or CONTROL OF STATE INSTITUTIONS.
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APPROPRIATIONS—LOUISIANA PURCHASE Exrosirion—Con-
struction of Chapter 164 of the laws of the Thirtieth
(General Assembly.

Dear Sie—I am in receipt of your favor of the 14th
instant requesting my opinion as to when the $20,000.00
appropriated by the thirtieth general assembly for the
use of the Towa commission of the Touisiana purchase
exposition becomes available, and when the same can be
drawn from the state treasury. In response to such re-
quest T submit the following opinion:

The twenty-ninth general assembly appropriated
$125,000.00 in a gross sum for the purpose of making an
exhibit and representation by the state of Towa at the
Louisiana purchase exposition. One-half of the sum so
appropriated became available on the 16th day of April,
1902, and the other one-half on the 30th day of June, 1904.

Of this appropriation, the Touisiana purchase exposi-
tion commission designated and set apart for the different
departments of exhibits, the following sums:

Agriculture .........c cceeeecens $ 7000.00
Horticulture ..... o ieee vaaeeanes 5000.00
Tive St0CK ... iiceneeanevnroonats 9000.00
Dairy and apiary ..........co.oc- 3000.00
Lights, fuel and insurance. ....... 2500.00
Contingent fund ......... ..oooeeo 3900.00
Minerals and geology ...........: 3000.00
Manufacturing and machinery .... 4000.00
Tee and Water ........coeoeevseces 500.00

‘Doubts appear to have arisen as to whether the ap-
propriation made by the twenty-ninth general a.ssem})ly
would be sufficient to pay the expenses ineurred in making
the exhibits at the Louisiana purchase exposition, and
the further sum of $20,000.00 was appropriated for that
purpose by the thirtieth general assembly, and may be
used by the commission upon certain conditions a.nd con-
tingencies. The act by which such appropriation is made
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appears as chapter 164 of the laws of the thirtieth
general assembly, and that portion of it upon which the
question under consideration arises, is as follows:

“‘Section 1. Appropriation. The sum of Twenty
Thousand Dollars ($20,000) or so much thereof as
may be needed by the Louisiana purchase exposition
commission for the purpose of making an exhibit
and representation by the state of Towa at St. Louis,
as provided in chapter one hundred and ninety-five
(195) of the laws of the twenty-ninth general as-
sembly, in addition to the sum thereby appropriated,
is hereby appropriated out of any money in the state
treasury not otherwise appropriated, to be drawn,
expended and reported as provided in said chapters
except as hereinafter provided.

Sec. 2. How Apportioned—When available. The
said Twenty Thousand Dollars ($20,000) shall be
apportioned and set apart for the following depart-
ments and specific purposes:

For agrivaldire o ik s riins $ 4000.00
Yor horiealtnre .. .... v disnegdds 4000.00
For live stock exhibit............. 3000.00
For dairy and apiary ............ 1000.00
For lights and insurance ......... 1200.00
For emergency contingent fund.... 2500.00
For mineral and geology ......... 1500.00

For manufacturing and machinery. 1500.00
For additional salaries for 1 mo... 800.00
Bor 106 and. Waler. ci cot c oo vinss b 500.00

And no part of this appropriation shall become
available until the respective specific amounts here-
tofore set apart by the commissioners of the Louis-
iana purchase exposition from the appropriation
made by the twenty-ninth general assembly, for the
above purposes, shall have been exhausted.”
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The language of this statute is not as clear as could be
desired, but under a fair interpretation of all of its pro-
visions, it may be said there exist three distinet ex-
pressions of the legislative will:

1. An appropriation by the legislature of the sum
of $20,000.00 for the purpose of meeting the expenses of
the Towa exhibit at the Louisiana purchase exposition.

2. A direction by the legislature as to how the
sum appropriated should be apportioned among the dif-
ferent departments by the commission.

3. A provision that mo part of the appropriation
shall become available until the amounts of the
$125,000.00 appropriated by the twenty-ninth general
assembly set apart by the commissioners for the different
departments are exhausted.

Any difference of opinion as to the construetion to be
given this statute arises from the meaning which attaches
to the words ‘‘respective specific amounts’ as used in
section 2 of the act. The word “‘respective’’ is a synonym
for ““each’’ when used in the sense in which it is used by
the legislature in this statute. Substituting the word
¢aach’’ for that of ‘‘respective’’, the provision of the
act under consideration would then read, ‘‘and mno part
of this appropriation shall become available until each
of the specific amounts heretofore set apart by the com-
mission of the Louisiana purchase exposition from the
appropriation made by the twenty-ninth general as-
gembly, shall have been exhausted””.

If the restrictive provision of this statute were in these
words, no question could arise as to the construction
which should be given it.

Tt would be clear that the legislature did not intend to
authorize the commission to use any portion of the
$20,000.00 until each of the amounts set apart for re-
spective departments was exhausted. As the word
““respective’’ used by the legislature has exactly the same
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meaning as the word ‘‘each” if used in the same con-
nection, this provision of the statute must be held to
restrict the right of the commission to withdraw from the
state treasury, or use any portion of the $20,000.00
appropriated by the thirtieth general assembly until
each of the amounts set apart by the commission for the
different departments is exhausted.

It may be suggested that the recognition of the legis-
lature of the act of the commission in setting apart for
the different departments certain portions of the
$125,000.00 appropriated by the twenty-ninth general
assembly, gives to such departments the absolute
right to the sums so get apart to them and pre-
vents any re-adjustments of the appropriation made
by the twenty-ninth general assembly. A careful
reading of the act of the thirtieth general assembly
will show that there is no such recognition by the legis-
lature of the act of the commissioners in apportioning
such appropriation as prevents a re-adjustment or re-
apportionment thereof whenever it becomes necessary.

The language of section 2 of the act of the thirtieth
general assembly ig, ““The said $20,000.00 shall be
apportioned and set apart for the following departments
and specific purposes’’.

No apportionment or setting apart is made by the legis-
lature; that duty is imposed by the terms of the act upon
the commissioners. The 420,000.00 is appropriated as a
gross sum and it is the duty of the commissioners to divide
and set apart the same in the sums and for the purposes
specified in the act whenever necessity for such division
arises. And such necessity can only arise when the for-
mer appropriation has been exhausted.

While the construetion which T have placed upon this
statute is not entirely free from doubt, my conclusion is
that mno part of the $20,000.00 appropriated by
‘the thirtieth general assembly is available or can
be -used by the commissioners of the Louisiana
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purchase exposition in defraying the expenses of
the Towa exhibit until all of the amounts apportioned
and set apart by the commissioners from the $125,000.00
appropriated by the twenty-ninth general assembly
are exhausted. And that it is within the power
of the commission to make such re-adjustment of the
appropriation of the twenty-ninth general assembly as
may be found necessary to meet the expenses incurred
by the different departments.
Respectfully submitted,
Cmas. W. MuLian,

Attorney-General of Iowa.
July 29, 1904.

To Ter Hox, W. W. WITMER,
Chairman of the Ezecutive Committee of the Towa Com-
mission of the Louisiana Purchase Eaxposition.

InsaNE PErsons—An erroneous charge to a county for the
cost of support of a state insane patient may be cor-
rected on the books of the Auditor of State without a
formal order from the Board of Control.

Sm—T beg to acknowledge the receipt of your favor of
the 23d instant relating to the account of Ruby Watson,
an inmate of the Mt, Pleasant Hospital for the insane,
and asking my opinion as to whether the amount of
$640.80 charged to Henry county for her support can be
properly credited to that county on your books, under the
facts in the case.

The question of the liability of Henry county to pay
for the support of Mrs. Watson at the hospital for the
insane at Mr. Pleasant came to me some time ago from
the board of control, and after a full investigation of the
facts, T reached the conclusion that she was a state
patient and that the cost of her support in the hospital
should not be charged to Henry county.
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The charge of $640.80 upon your books against the
county for her support is, therefore, an erroneous charge
and the county should receive credit by that amount to
properly adjust and balance your books. It is not
necessary that you should receive any formal order of
the board of control to make this correction. Tt stands
as any other erroneous entry upon your books, and is one
which you have full power to correct.

Respectfully submitted,
Cuas. W. MULLAN,
Attorney-General.
July 30, 1904.
Hox. B. F. CarroLy,
Awuditor of State.

INsURANOE—PAYMEMT OF Taxes—Any foreign insurance
company is required to pay into the state treasury,
as taxes two and one-half per cent upon the gross
amount of premiums annually received by it on all
business done in this state. .

Smr—In response to your favor of the 19th of May
asking my opinion upon the following questions:

1. Is the Conservative Life Insurance Company
of Los Angeles, California, legally obliged to pay taxes
upon the gross premiums received by it for business done
in this state, including premiums received for insurance
upon the lives of persons resident in this state during the
year 19031

9 Will said company be obliged to pay taxf_ss
upon subsequent premiums w ich may be collected m this
state as long as it collects premiums and maintains a
deposit in this office and is obliged by the contract of re-
insurance referred to, to maintain permanent headquar-
ters in this state? .
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I beg to submit the following:

First—It appears from the statement of facts in the
request for an opinion, that the Conservative Life In-
surance Company is what is termed an old line life in-
surance company organized under the laws of the state
of California. In the year 1901, the company re-insured
the risks of the Southwestern Mutual Life Association of
Marshalltown, Iowa, and by such act of insurance came
into possession of the business of that Association, took
over its assets and assumed its liabilities.

In the transfer of the business and assets of the South-
western Mutual Life Association to the Conservative Life
Insurance Company, a contract was entered into whereby
the Conservative Life Insurance Company obligated it-
self to establish and maintain a permanent central head-
quarters in the state of Iowa for the transaction of its
Towa business; and it also agreed to keep a permanent
deposit of not less than $100,000.00 with the auditor of
state in securities to be approved by him. The certifi-
cate of authority issued by the auditor of state to the
company to transact business in this state was in force
until the first day of April, 1903. On the second day of
March of that year a request was filed by the company
with the auditor for a license to be issued to Mr. Berry-
man of Marshalltown as agent of the company. Fre-
quent transactions relating to insurance business were
had between the insurance department of the office of the
auditor of state and the agents of the company during
the year 1903. During all of that time and up to the pres-
ent time the deposit required by the contract between
the Coonservative Insurance Company and the Soath-
western Mutual Life Association has been maintained
with the auditor of state. A considerable number of the
policies of the Southwestern Mutual Life Association are
in force in this state, and the premiums upon such con-




114 REPORT OF THE ATTORNEY-GENERAL.

tracts have been paid by the holders thereof to the In-
surance Company under the contract between such com-
pany and the Association.

Under these facts it is clear that the Conservative Life
Insurance Company of Los Angeles, California, was doing
business in this state during the year 1903, and that under
the provisions of section 1333 of the code it is required
to pay into the state treasury as taxes, two and one-half
per cent, upon the gross amount of premiums received
by it on all business done in the state during that year.

Second—The second question is not of so easy solution.
It involves the construction of the provision of section
1333 of the code and a determination of the power of the
state to impose conditions and burdens upon foreign cor-
porations transacting business in the state, and the appli-
cation of the statute and principles of law to facts which
exist at the time the collection of the tax is sought to be
enforced.

A construction of the statute and an enunciation of the
principles of law which govern the state in the admission
of foreign corporations to its territory for the purpose of
transacting business therein can of course he given, but
such construction and rules of law cannot be applied to
existing facts until such facts are known. It is impossible

to know what facts may arise in the future bearing upon .

the relations of the insurance company and the state, and
it is therefore not desirable ut the present time that any
opinion should be expressed as to the liability of the in-
surance company for taxes in the future when the facts
upon which such liability must rest cannot now be known.

As long as the company is doing business in the state
it is of course liable to pay the taxes imposed by section
1333 of the code. But it would be idle to attempt in ad-

vance to designate every fact or act of the company which

would constitute doing business within the state under
the statute.

IR
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\"] 3 arriv J
E 1en 't]x'e hme‘ arrives for the collection of taxes under
;‘oﬂprmhmns of the statute the question of the liability
;) t»l(?. company must then be determined from all of tll‘e
acts nl]\olve-d. And until that time arrives it is not, in
my judgment, advisable fl ini -
my ] S 1at an opinion upon that s
jeet be given. I e
Respectfully submitted,
Caas. W. MuLLaN,

July 30, 1904. Attorney-General of Iowa.

To tae Hox. B. F. CarroLr,
Auditor of State.

AprproPrIATIONS—STATE LiBrRARY Commission—It is held
th?.t any unexpended balance of the annual appro-
priation under the provisions of section 2888-h of pthe
code supplement, must be carried over into the

succeeding year and used by th issi i
o piin y the Commission during

Sir—1In response to your request of Au
construction of the provisions of seetion 2%118:1136;:01;]12
code s;npplement, T submit the following opinion:

Whﬂzei there is an apparent conflict in the langnage of
tl‘xe aegtlon referred to, I think a construetion must be
given its provisions which will permit any unexpended
halanee of the annual appropriation to be carried over
into. the succeeding year and used by the commission
during t.hat period. The words ‘“and any balance not ex-
pended in any one year may be added by the commission
to the expenditure for any ensuing year’, which follow
the clause by which an annual appropriation of six
thousand dollars is made to the library commission, are
in the nature of a proviso as to the amount of money

‘which ean be expended by the commission during any one

year, and must be held to control the ing pros :
of the section which limits the whole amount of expammétll i
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which may be incurred and paid by the commission dur-
ing any one year, to the sum of six thousand dollars:

Tt is a rule of construction laid down by Mr. Suther-
land that where there is a conflict between two parts of
an act, the provision which is latest in position controls
as against a prior repugnant provision; and in support
of the rule the following cases are cited:

Packer v. Sunbury R. R. Co., 19 Pa. St, 213
Ryan v. State, 5 Neb., 276;

Gibbons v. Brittenum, 56 Miss., 232;
Harrington v. Rochester, 10 ‘Wendall, 547;
Commercial Bank v. Chambers, 8 Sm. & M., 9;
Brown v. County Commissioners, 20 Pa. St., 37;
Quick v. Whitewater Township, 7 Ind., 570;
Albertson v. State, 9 Neb., 429;

Sams v. King, 18 Fla., 557;

Brannegan v. Dulaney, 8 Colo., 408;

Giee v. Thompson, 11 La. Ann., 657 5

Peet v. Nalle, 30 1d., Pt. IT, 949;

Hamilton v. Buxton, 6 Ark., 24,

Farmers Bank v. Hale, 59 N. Y., 53.

A proviso is an exception, and is usunally intended to
restrain the enacting clause or some provision of the act,
and to except something which would otherwise be within
its purview, or to in some manner modify its application;
and the general intent of the act will be controlled by the
particular intent subsequently expressed.

Thmsen v. Monongahela Nav Co., 32 Pa, St 152;
State v. Goetze, 22 Wis., 363;

Gregory’s Case, 6 Co., 19 b;

Foster’s Case, 11 Co., 56 b;

Rex v. Tauton, St. James 9 B. & C, 831;

Minis v. United States, 15 Pet., 445,

Under the rule laid down by these authorities the pro-

vision authorizing the commission to carry forward any

unexpended balance of a previous year, and to expend the
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same during any ensuing year, must be held to control
the former provisions of the section, and to give the
commission the right to carry forward and expend such
ha]ances', al‘though the amount thereof added to the annual
appropriation may exceed six thousand dollars in any one
year.
Respectfully submitted,
Cuas. W. MuLnran,

AitornossDener
August 4, 1904. e s

Hon. G. S. GILBERTSON,
Treasurer of State.

INSURANCE—APPROVAL OF SECURITIES BY AUDITOR OF
STATE—SERVICE 0F PrOOESS UPON ForEIGN COMPANIES—
(1). Anacceptanceby the Auditor of State of the securi-
ties offered by any Life Insurance Company, as pro-
vided by section 1806 of the Code, is binding upon
him, and upon every successor to the office. (2). The
power of attorney required to be filed with the
Auditor of State by a foreign insurance company
may not be revoked by the company.

Sm—In response to your request for an opinion—

1. As to your right as aunditor of state to review
the act of your predecessor as to the approval of securi-
ties deposited with him by life insurance companies, and
to rejeet the securities so deposited, and demand that
others be deposited in lien thereof;

2. As to the power of a non-resident life in-
surance company to revoke its power of attorney authoriz-
ing service of process to be made upon the auditor of
state, while it has outstanding liabilities or contracts in
the state; :
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3. As to what action, if any, should be taken by
the auditor of state in relation to an attempt to revoke
such power of attorney, if the same cannot be legally
revoked by the insurance company—

I submit the following:
These questions will be considered in the order stated.

First—Section 1806 of the code defines the character
of securities which may be acecepted by the auditor from
insurance companies which are required to deposit
securities under the provisions of chapters 6 and 7 of
Title IX of the code. When such securities are pre-
sented to the auditor by an insurance company seeking
to transact business in this state, it is the duty of the
auditor to ascertain whether the same comply with the
requirements of section 1806. If the securities are found
to comply with the provisions of that section, it is his
duty to accept the same; and if they do not comply there-
with, it is his duty to refuse to accept the same as a de-
posit made by the insurance company. This requirement
of the statute imposes upon the auditor the duty of in-
vestigating the character of securities offered, and after
such investigation of deciding and determining whether
they comply with the provisions of the statute. Such in-
vestigation and decision upon the part of the auditor are
judicial rather than ministerial acts.

If upon such investigation and determination he
accepts the securities from the company offering the
same, such acceptance is a decision by him that they are
of the character required by section 1806, and is binding
upon the auditor, and upon every successor to the office.

It is a general rule applicable to the decisions of all
special officers to whom the determination of any partic-
ular matter is committed by law, that such determina-
tion, when regularly made, is conclusive and cannot be
questioned or set aside except in some mode specially
provided by law.

o ——
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Belcher v. Linn, 65 U. S 922;
Clinkenbeard v. United ﬂ‘fale,‘, 8 U. S, 70
United States v. Leng, 18 Fed. Rep., 15;
United States v. McDowell, 21 Fed. Rep., 563;

United States v. Doherty, 27 Fed. Rep., 730.

Sections 1779 and 1792 of the code provide that in-
surance companies and associations shall have the right
at any time to change the securities on deposit by sub-
stituting a like amount of the character required in the
first instance. Under the provisions of these sections it
is the right of an insurance company or an insurance
association to withdraw from its deposit made with the
auditor of state any portion of the securities so deposited,
and to substitute therefor other securities of the char-
acter required by section 1806. Such withdrawal and
substitution imposes upon the auditor the duty to examine
the securities sought to be substituted, and to determine
whether they are of the character required by section
1806, and securities which may be deposited under the
provisions of that seetion. The act of the auditor in de-
termining such fact is quasi-judicial in its nature, and
having been determined by him and acted upon by the in-
surance company or association, such question is nof
open to review by a successor in office.

Under the provisions of the contract entered into be-
tween the Southwestern Mutual Life Association and the
Conservative Life Insurance Company of Los Angeles,
California, the latter company is required to keep a per-
manent deposit of not less than one hundred thousand
dollars with the auditor of state at Des Moines, Towa,
in such securities as shall be approved by him. The
power of the auditor to approve securities deposited by
insurance companies and associations is limited by the
provisions of section 1806, and he has no power or
authority to accept or approve any securities offered un-
less they fall within the class defined by that seetmn.,
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The provisions of the contract, therefore, must be lreld
to refer to the class of securities defined by section 1806
which the aunditor has power under the statute to approve
and accept.

Under the principles of law heretofore stated, it
follows that the auditor, having approved and accepted
the securities offered by the Conservative Life Insurance
Company under its contract with the Southwestern
Mutual Life Association, and afterwards having per-
mitted such Insurance Company, under the provisions of
gections 1779 and 1792 of the code, to withdraw the
securities first deposited and to deposit others of the
character defined in section 1806, his act in so doing can-
not now be reviewed, nor can the Conservative Life In-
surance Company be required to return the securities
which were withdrawn with the consent of the auditor,
or to deposit other securities in the place of those which
were accepted by him upon such withdrawal.

Second—Section 1808 of the code provides:

“Fyery life insurance company and organization
organized under the laws of another state or country
shall, before receiving a certificate to do business in
this state, or any renewal thereof, file in the office of
the auditor of state an agreement in writing that
thereafter service of notice or process of any kind
may be made on the auditor of state, and when so
made ‘shall be as valid, binding and effective for all
purposes as if served upon the company according
to the laws of this or any other state, and waiving
all claim or right of error by reason of such acknowl-
edgment of service. * * * .”

While this statute apparently contemplates that such
agreement shall be filed by every foreign insurance com-
pany upon receiving a certificate to do business in this
state, or upon any renewal thereof, T doubt the power of
any such insurance company, upon a withdrawal from the
state, to revoke such agreement so far as it relates to
business transacted within the state during the time it
was authorized to carry on its business therein.
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The agreement required by section 1808 is in the nature
of a power of attorney which is filed with the auditor of
state anthorizing service of process to be made upon him,
so far as the business transacted by the insurance com-
pany in the state is concerned. That is, the statute in
substance provides that every policy or contract holder
of such insurance company shall have his remedy to
enforce the provisions of such contract or policy within
the state where it is made. The remedy thus provided
by statute for the benefit of the policy holders becomes a
part of the contract, and it is not within the power of
the insurance company to rescind or cancel such part of
the contract upon a withdrawal from the state.

That a remedy enters into and forms a material part
of a contract or obligation is well settled.

Von Hoffman v. Quincy, 71 U. 8., 735;

Collins v. E. Tenn., Va. & Ga. R. R., 9 Heis,, 845;

Tennessee v, Sneed, 96 U. 8., 69;

D’Arey v. Mutual Life Insurance Company, 108
Tenn., 568,

In the D’Arcy case it was held under a statute similar
to that of Towa that the insurance company could not
withdraw from the state and cancel or revoke a power of
attorney filed with the secretary of state authorizing
service of process to be made upon him, as to any husiness
transacted by the company in the state during the time
that it was authorized to do business therein. Tt is true
that the Tennessee statute goes farther than that of Towa,
as it provides: y

“Any such company or corporation desiring to
transact any such aforesaid business in this state by
any agent or agents, shall file with the insurance
commissioner a power of attorney authorizing the
secretary of state aforesaid to acknowledge service
of process for and in behalf of such company at any

all times after the company has once complied
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with the laws of Tennessee and been regularly ad-
mitted, even though such company may subsequently
have retired from the state or been excluded.”

But I think it must be held under the Towa statute that
the agreement or power of attorney which is required by
a foreign insurance company to be filed with the aunditor
of state relates to all business transacted by such com-
pany within the state, and cannot be revoked after a with-
drawal.

Third—The purported revoeation of the agreement
filed in your office by the Conservative Life Insurance
Company of Los Angeles, California, requires no action
whatever by.you. If the question of the power of the
company to revoke such agreement ever arises in any
action upon a poliey, it must of course be determined by
the court in which the question arises. So far as your
department is concerned, the attempted revocation should
he treated as a nullity.

Respectfully submitted,
Cuas., W. MuLLAN,
Attorney-General.
August 9, 1904,
Hox. B. F. CarroLr,
Auditor of State.

Ixsane—Costs and Expenses for the Care, Commitment
and Transportation of an Insane Person who has no
Legal Settlement within this State.

Sir—In compliance with your request of the 2d instant
for an opinion as to the liability of the state to pay the
cost of transporting a person who is insane to another
state in which he has a legal settlement, and as to the form
of vouchers and the manner in which the state shall make
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payment under section 1 of chapter 78 of the acts of the
thirtieth general assembly, I beg to submit the follow-
ing:

First—Section 1 of chapter 78 of the acts of the
thirtieth general assembly provides that the expenses
of the arrest, care, investigation and commitment of an
insane person who has no legal settlement within the state
shall be first paid by the county in which sueh arrest and
investigation are made. Such costs and expenses must
then be duly certified by the county to the board of con-
trol for its approval, and when approved by the board
the state must repay such expenses to the county.

Under the provisions of this statute no payment can
be made to a county or to any officer thereof until the
costs and expenses have been in fact paid by the county.
‘When that is done the county is entitled to be re-imbursed
for its expenditure. The certified vouchers should show
that the county has paid the expenses incurred, and that
it is simply seeking to be re-imbursed therefor. The
auditor is not authorized to issue a warrant for such ex-
penses unless it is shown that the county has actually
paid the expenses and such payment has been approved
by the board of control.

Second—Section 1 of chapter 78 of the laws of the
thirtieth general assembly provides:

“That in all cases where the commissioners of
insanity of a county find to be insane a person who
- does not have a legal settlement within that county,
the costs and expenses of the arrest, care, investi-
gation and commitment of such person authorized
by law, including the costs of appeal if an appeal be
taken, and the person is found to he insane on appeal,
shall be paid in the first instance by the county in
which such person is found to be insane. * * * 7’

The section then further provides if the patient be
- found to have a legal settlement in another county in the
state, the costs named shall be audited and paid by the
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hoard of supervisors of the county in which he has such
settlement; and if such person is found to have no legal
settlement within the state, such costs and expenses shall
be paid out of any money in the state treasury not
otherwise appropriated. There is no provision made in
the section for the transportation of the patient from
this state to the state in which he has a legal settlement,
nor is there any provision relating to the payment of the
costs of such transportation. The specific naming of the
costs which shall be paid by the state in case the patient
is found to have no legal settlement therein, must he held
to exclude all costs which are not so specified. The cost
of transportation is not specifically named, and must
therefore be held to be excluded.

Section 2283 of the code provides for the payment of
the cost of transporting an insane person to another
state in which he has a legal settlement, as follows:

“If a patient has a legal settlement in another
state, the commissioners of insanity may direct the
sheriff to remove such patient to the place of his legal
settlement, and the sheriff shall receive as compensa-
tion therefor three dollars per day and his actual
expenses, which shall be itemized, sworn to and filed
with the eounty anditor, and the same paid as other
claims against the county.” :

It is the duty of the commissioners of insanity in each
county, under this section of the statute, to cause an in-
sane patient who has a legal settlement in another state
to be removed to the place of his settlement by the
sheriff, and the cost of such removal must be paid by the
county as therein provided:

Chapter 78 of the acts of the thirtieth general as-

sembly does not amend or repeal section 2283 of the
|
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code, and the cost of transporting an insane person to
the state in which he has a legal settlement must be paid
by the county as therein provided.
Respectfully submitted,
Cmas. W. MuLLAN,

Attorney-General.
August 10, 1904.

Hox. B. F. CarroLL,
Awuditor of State.

Exgcurive CounorL—Powgr To Coxvey Laxp Beroneive
1o THE STaTE—The Executive Council has no author-
ity to sell or dispose of any property belonging to the
state, except under the conditions and provisions of
an act of the legislature.

Sms—I am in receipt of. a communication from your
secretary informing me that you desire my opinion in
writing as to whether the executive council has authority
to convey to a city, county or other grantee, land belong-
ing to ‘the state, and which is a part of a lake bed within
the state, or to grant an easement therein, and in re-
sponse to such request I submit the following:

The title to all lake beds within the boundaries of the
state is held by the state as a body politie, and no officer
of the state has the power to sell or dispose of any part
of such lands unless that authority is directly given by
the state legislature. The powers of the executive
council are defined by chapter 7 of the code, as they
existed at the time the provisions of the code hecame a
law. Since that time other powers have been conferred,
but no act of the legislature has given that body power
to sell or dispose of any part of the property belonging
to the state, except under the conditions” and provisions
of certain specific acts of the general assembly. Chapter
186 of the acts of the thirtieth general assembly pro-

vides that lake beds of the state may be sold by the
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executive council under the conditions prescribed there-
in, and upon such sale being made a deed or patent shall
be executed by the governor in behalf of the state. Sec-
tion 5 of that act contains this provision:

“But no sale of any of the lands composing any of
the lake beds of the state shall be made by the execu-
tive council until a complete survey thereof has been
made, and the same subdivided to correspond with
the government subdivisions of public lands.”’

Chapter 187 of the aects of the thirtieth general as-
sembly authorizes the executive council to sell islands
belonging to the state which are within the meandered
banks of rivers within the state, under the conditions
prescribed by the provisions of that chapter; and by
chapters 188 and 189 of the acts of the thirtieth general
assembly the executive council is authorized to sell cer-
tain specific property belonging to the state and to
execute conveyances therefor.

By chapters 190, 191 and 192 of the acts of the
thirtieth genmeral assembly, the executive council is
authorized to grant a right of way and easement to cer-
tain railways over lands belonging to the state, but no

general power or authority is anywhere given the council

to sell or convey any lands belonging to the state, or to
grant an easement therein.

The general supervisory powers which the executive
council has over the property of the state, undoubtedly
give that body authority to protect and preserve such
property wherever located; and if any of the lakes within
the state which should be preserved for the benefit of
the general public were likely to be drained or otherwise
destroyed, the executive council undoubtedly has power
to prevent such destruction thereof, and it may at all
times exercise such power as is necessary to preserve and
maintain such lakes in their natural condition, so far as
the height of water therein and other gemeral physical
conditions are concerned. Beyond this, however, it has

il
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no authority under the statute to go. The power to sell
or to grant an easement in lands belonging to the state
rests wholly with the legislature, and as that body has
not seen fit to authorize the executive council to act for
it in making a sale of or granting an easement in such

lands, no such sale can be made or easement granted by
the executive council.

It is therefore clear in the case under consideration
that the executive council has no power to sell to the
county of Buena Vista or to the city of Storm Lake any
portion of the bed of Storm Lake for highway or other
purposes, or to grant an easement therein. Such sale or
grant can only be made by the legislature under the pres-

ent statute. ]
Respectfully submitted,

Cumas. W. MuLLax,
Attorney-General of Iowa.
September 15, 1904.
To tur Honorare Execurive CoUNCIL OF THE STATE OF
Jowa.

Boarp or Hearta—RurEs For THE INsPEOTION OF PETRO-
Leom Propvors—The powers of the Board are con-
fined to the adoption of regulations for the inspection
of petroleum products, and for the government of oil
inspectors, and the designation of the apparatus to be
used by them.

Des Moines, October 17, 1904.

DB. A M LINR,

Chairman Committee on Oil Inspection.

Dear Str—Section 2 of chapter 87 of the acts of the
thirtieth general assembly provides that the state
board of health shall make rules and regulations for t.he
inspection of petroleum products for the government of in-
spectors, and prescribe the instruments and apparatus to

LBk 4
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be used, which rules and regulations shall be approved
by the governor, and whep so approved shall be binding
upon oil inspectors.

This appears to be the extent of the power conferred
upon the board by statute as to the inspection and sale
of inflammable products of petrolenm. The rules sub-
mitted to me are of a legislative character, and preseribe
duties which are to be performed by citizens of the state,
and not by oil inspectors. Such rules do mnot, in my
opinion, come within the powers conferred upon the board
by the section above quoted. The powers of the board
are confined by the statute to the adoption of regulations
for the inspection of petrolenm products, and for the
government of oil inspectors, and the designation of the
instruments and character of apparatus to be used by
such inspectors. Beyond this it has no power to go.

While T believe the rules submitted are desirable, such
regulation must come from the legislature rather than
the state board of health.

Respectfully submitted,
Cuas. W. MuLLAN,
Attorney-General of Iowa.

SaviNes Bangs—Issuance or Desesture Bonps—It is
held that a savings bank under the laws of this state
may not issue debenture bonds as a part of the busi-
ness it may transact.

Ste—Complying with your request for an opinion as
to whether savings banks organized under the laws of
Towa may issue debenture bonds as a part of the business
“of such banks, I submit the following:

Without going into the question at great length,
attention is called to the provisions of section 1844 of the
code, the fifth division of which provides that such banks
have power ‘‘to loan and invest the funds of the corpora-
tion, to receive deposits of money, to loan and invest the
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same as provided in this chapter, and to repay such de
posits without interest, or with such interest as the by-
laws or articles may provide’’.

The manner in which the funds or capital of a savings
bank may be invested is provided by section 1850, as
follows:

“1, In bonds or interest bearing notes or certifi-
cates of the United States.

2. In bhonds or evidences of debt of this state
bearing interest.

3. In bonds or warrants of any ecity, town,
county or school district of this state issmed pur-
suant to the authority of law; but not exceeding
twenty-five per cent of the assets of the bank shall
consist of such bonds or warrants.

4. In notes or bonds secured by mortgage or
deed of trust upon unencumbered real estate in this
state, worth at least twice the amount loaned there-
on

5. It may discount, purchase, sell and . make
loans mupon commercial paper, notes, bills of ex-
change, drafts or other personal or public security,
but shall not purchase, hold or make loans upon the
shares of its capital stock.”

Section 1855 provides:

“No savings bank, its directors or trustees, shall
contract any debt or liability against the bank for
any purpose whatever, except for deposits and the
necessary expenses of managing and transacting its
business, and to pay obligations incurred for the pur-
pose of obtaining money with which to pay deposits.”

These provisions of the statute clearly contemplate

that a savings bank, organized under the laws of this
 state, shall conduet strictly a banking business, which
~ shall be carried on by means of the capital and deposits
- of the bank, and shall not borrow money for the purpose
~ of increasing the funds of the bank or for other purposes,
~ except to meet its liabilities incurred by the receipt of
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The issuance of debenture bonds is in effect the borrow-
ing of money by a corporation and the giving of a
negotiable instrument as evidence of the indebtedness so
incurred. A debenture hond always imports the acknowl-
edgment of a debt which has been created and an obliga-
tion to pay the same, and is usually issued in series which
recite upon the face that they are secured by bonds, mort-
gages or other securities deposited with trustees for that
purpose.

While it is possible that a bank may, under certain cir-
cumstances, set apart a portion of its assets, place the
same in the hands of a trustee, and issue debenture bonds
thereon for the purpose of meeting liabilities which it
has incurred in the regular course of its business, such
transaction is not a part of the ordinary business of a
bank, and a savings bank organized under the laws of this
state is not authorized to issue such bonds as a part of
the ordinary business it is empowered to transact.

Respectfully submitted,
Cmas. W. Muniax,
Attorney-General.
October 18, 1904.
Hox. B. F. CarroLyL,
Auditor of State.

Somoors—PrIvaTE AND ParocHIAL—The duty of determin-
" ing whether a private or parochial school in any par-
ticular district is complying with the law in respect
to teaching the common school branches required
by law, rests upon the president of the school board.
Sik—Complying with your request of November 26th
for an opinion upon the questions contained therein, viz:
1. Who may determine whether such private or
parochial school is complying with the law with respect
to the teaching of the common school branches of read-
ing, writing, spelling, arithmetic, grammar, geography,
physiology and United States history?

-

REPORT OF THE ATTORNEY-GENERAL. 131

2. What is the proper course for such officer to
pursue in order to determine whether such school (or
schools) is complying with the law with respeet to the
teaching of these common school banches?

3. What is a compliance with the section quoted
as to the teaching of the common school branches named
in said section?

4. Where parents or guardians place their -chil-
dren or wards under private instruction, who may deter-
mine that instruction is by a competent teacher, and by
what process may it be determined? :

I beg to submit the following:

Section 6 of chapter 128 of the acts of the twenty-ninth
general assembly provides:

‘It shall be the duty of the director or president
of any board of directors, or any truant officer
appointed by such board of directors, to enforce the
provisions of this act, to sue for and recover the
penalties herein provided, and to institute criminal
proseeution against the person violating the pro-
visions qf this act; and any such officer neglecting so
to do within thirty days after a written notice has
been served upon him by any citizen of said district
within which the offending person shall reside, shall
himself be liable to a fine of not less than ten dollars
nor more than twenty dollars for each offense.”’

Seetion 7 of the same act provides:

““All teachers of the public schools of the state and
county superintendents, and school officers and em-
ployees, shall promptly report to the seeretary of
ﬂm school corporation any violation of the provisions
of this act of which they have knowledge or informa-
hgm, and he shall promptly inform the president of
the board of directors thereof, and such president
shall, if necessary, call a meeting of the hoard of
directors to take such action thereon as the facts shall
justify * * * »

These sections of the statute are a part of what is
known as the ‘‘Compulsory Educational Act’’ passed hy
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the twenty-ninth general assembly, and have direct ref-
erence to the method of enforcing the previsions of that
act.

Recurring to the questions contained in your communi-
cation in the order in which they are there stated, I sub-
mit: =

First—That the duty of determining whether a private
or parochial school ‘is complying with the law in respect
to the teaching of the common school branches required
by the statute, rests upon the president of the school
board of the district in which such parochial or private
school exists. The law requires all teachers of public
schools in the state and county superintendents, school
officers and employees, to report any violation of the act
referred to, to the secretary of the school corporation in
which such violation oceurs, and the secretary is there-
upon required to transmit such information prompt}y to
the president of the board of directors. The president
may then make an investigation and determine whether
the information which he has received is true or not, and
may, if necessary, call a meeting of the board of directqrs

of the district to take such action in relation to such in-
vestigation and determination of the truth of the infor-
mation as such board may deem advisable
That the duty of enforcing the provisions of the act was
intended by the legislature to be imposed upon the school
boards of the state is clearly shown by the provisions o‘f
section 6 of the act referred to, which subjects the presi-
dent and members of the board of directors of the school
districts to a penalty if they fail to enforce the provisions
of the act after having received notice of its violation..
Whether a private or parochial school is complying
with the law in respect to the branches which it teach?s.
must be determined upon an investigation, and such in-
vestigation must be conducted in such manner as the.facts
of each particular case demand. It is impossible, in an

opinion of this character, to designate in advance every-
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thing which may be required to be done upon such an in-
vestigation, and it is sufficient to say that the board of
directors of the district has full power under the act to
make such investigation as is mecessary to determine
whether the law is being complied with or not.

Second—What has been said with reference to the first
question contained in your communication is an answer
to the second. It does not appear to me to be a matter
of serious difficulty for the president of a school board or
a committee appointed by the board of directors to make
an investigation and determine whether a private or
parochial school is teaching the branches required by
statute. It cannot be assumed in advance that any such
school is or will be willfully violating the law, and ordinar-
ily the principal of such school will undoubtedly on re-
quest furnish the board of directors the desired informa-
tion. If such information is refused upon a request
therefor being made, other methods of ascertaining the
facts will be readily suggested to the board, and should
be pursued as the facts in each particular case may de-
mand.

Third—The branches named in section 1 of chapter 128
of the acts of the twenty-ninth general assembly should
be taught in good faith and for the purpose of having the
pupils of the school become proficient therein; and if in-
struetion in such branches is given in that manner and for
that purpose, it is a sufficient compliance with the provi-
sions of the section referred to.

Fourth—What has been said with reference to private
and parochial schools applies with full force to children
or wards under private instruetion; and whether such
private instruction is given in compliance with the provi-
sions of the statute is a matter which may be investigated
by the board of directors of the district to the same ex-
tent and effect as such question may be investigated when

it relates to private or parochial schools. No provision

R~
L
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is made in the statute for an examination of a private in-
structor for the purpose of determining his or her com-
petency but the competency of such instruetor is
involved in the teaching of the branches required
by statute, and in making an investigation for
the purpose of determining whether the statute
is being complied with, the question of the com-
petency of the private instructor should be inquired into
by the board as one of the facts involved.

The branches of study which are required by statute to
be taught in the publie, private and parochial schools, or
by a private instructor, can only be taught by a person
competent to teach the same; and it necessarily follows
that if the person attempting to teach such branches in
either case is incompetent and unable to teach the same, it
cannot be said that the pupils of the school, or those
under private instruction, are taught the branches re-
quired by statute.

If, therefore, information should be brought to the
president of a school board that any private instructor
was incompetent to teach the branches required, it wounld
be his duty, either to make an investigation as to the com-
petency of such instruector, or to call a meeting of the
school hoard to take action in relation thereto, and if upon
investigation it was found that the private instructor was
incompetent and unable to teach the branches required,
steps should at once be taken to enforce the provisions of
the law in relation to having such branches taught to the
pupils under private instruection.

Respectfully submitted,
Caas. W. MuLLax,
: Attorney-General of Iowa.

November 28, 1904.

Hox. Joax F. Rices,
Superintendent of Public Instruction.

T
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MeANDERED LaAKE BEDps—Smariest GoverNuMeNTAL Sus-
p1visioN CoNsTRUED—An abutting land owner on a
meandered lake bed is entitled upon a sale thereof to
an amount of land sufficient to give him a square
forty acre tract. Where more than one person owns
land abutting the forty acre tract, each is entitled to
purchase from the state sufficient land to complete his
boundary lines of the smaller subdivision of the forty.

Sies—In compliance with your verbal request for an
opinion as to the construction of certain provisions of
chapter 186 of the acts of the thirtieth general as-
sembly, relating to the meandered lake beds of the state
and authorizing the executive council to survey and sell
the same, I beg to submit the following:

The particular provisions of said act as to which my
opinion is asked are contained in section 7, and relate to
the sale of the lands which compose the lake beds to the
abutting land owners, and are in these words:

““ After the report of the appraisers has been re-
ceived and filed in the office of the secretary of state,
the executive council shall offer the land belonging
to the state and composing such lake bed, and in-
cluded in such survey and appraisement, for sale, and
the persons owning lands abutting upon such lake or
lake bed and contiguous to the lands owned by the
state therein, shall have the first right to purchase
the lands offered for sale by the state, in an amount
sufficient to make the lands owned by them which
abut upon the lake or lake bed, and are contiguous
to the lands of the state, conform to the smallest
government subdivision of public lands, at the price
fixed by the appraisers.”

The question involved in the construction of this statute
is as to the rights of the owners of lands abutting upon

the lands owned by the state and composing a meandered
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lake bed, where two or more persons own land within the
smallest governmental subdivision which abuts upon and
is contiguous to the land owned by the state in the mean-
dered lake bed.

The first step in ascertaining the rights of the parties
is to determine what is meant by the phrase, ‘‘smallest
governmental subdivision of public lands,’” as used in the
statute. :

The construction which has been placéd upon section
9397 of the Revised Statutes of the United States is that
the smallest governmental subdivision of a section is a
quarter quarter section, or forty acres; and Corbin v.
DeWolf, 25 Towa, 124; Stewart v. Corbin, 25 Towa, 144;
Eldridge v. Kuehl, 27 Towa, 160; Bulkley v. Callanan, 32
Towa, 461, and Smith v. Easton, 37 Iowa, 584, recognize
that construction of the United States statute referred to.
It may, therefore, be taken as definitely settled that the
smallest governmental subdivision of public lands is a
quarter quarter section, or a forty acre tract.

The intention of the legislature was, therefore, to per-
mit the owner of a tract of land of less than forty acres in
oxtent which is contignous to the lake bed owned by the
state, to purchase of the state an amount of land suffi-
cient to make the entire tract couform tv tle limes of dhe
forty; in other words, he has the right under the statute
to buy an amount of the state which, added to that he
already owns, is sufficient to give him a square forty acre
tract.

Where there is but one owner within the limits of the
forty acre tract, there is no difficulty in giving a clear and
unambiguous construction to the statute. Such difficulty
only arises where there are two or more such owners
within a single forty acre tract, each having an equal
right to extend his land by purchase from the state so as
to give him a full forty. :

Tn the survey of the meandered lake heds of the state
under the provisions of the act referred to, all lines
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necessarily conform to the lines of the original govern-

ment survey, and the land must be subdivided into forty
acre tracts, as are public lands when surveyed by the
government. It may be fairly said that the intent of the

legislature, as indicated by the act referred to, was that
all divisions of land and subdivisions thereof should be
made by north and south and east and west lines, and
that the survey by the state should conform in all re-
spects, so far as the course of its lines is concerned, to
the government survey.

Tt was also the intent of the legislature that the abut-
ting property owners should have the first right to pur-
chase lands of the state so as to make the boundary lines
of the lands owned by them conform to those of the
government and state survey; but the language of the act
does not indicate the intention of the legislature to give
any priority of right to one abutting owner over another,
or to permit such abutting owners tfo purchase lands of
the state bounded by irregular lines which do not con-
form either to the government or state survey.

Keeping in mind the intent of the legislature and the
purpose of the provisions of the act giving the abutting
property owners the right to ‘“gquare out’’ their lands,
the determination of the rights of abutting property
owners, where more than one owns land in the forty acre
tract abutting the land of the state, is not difficult. Each
owner of lands abutting the lands owned by the state,
where two or more such tracts in a single forty acre sub-
division are owned by different persons, has the first right
to purchase from the state only sufficient land to extend
the tract owned by him to the boundary lines of the
smaller subdivision of the forty; that is, if there are two
ench owners the forty acre tract must be subdivided by
a line running north and south or east and west through
the center which conforms to the lines of the government
and state survey, and each owner is then entitled to pur-
chase of the state land sufficient in amount to make the
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tract owned by him equal to one-half of the forty. If
there are more than two such owners in a single forty

acre tract, it must again be subdivided by north and south
and east and west lines running through the center which
divide it into ten acre tracts, and each of the owners of
the abutting land will be entitled to extend his land by
purchase from the state to such subdivision lines and no
farther.

The construction given this statute may be to some
degree arbitrary, but it appears to me to be in conformity
with the clear intent of the legislature, and it is a con-
struction which is certainly equitable and just to all per-
sons owning lands abutting upon the meandered lake beds

owned by the state.
Respectfully submitted,

Cuas. W. MuLraN,

Attorney-General of Iowa.
November 28, 1904. :

To tar HoNorasLe Execurive CouNOIL OF THE STATE OF
Towa.

Exzourive Counor.—AupiTiNG oF EXPENSE ACCOUNTS IN
SERVICE OF STATE UNDER CHAPTER 7 AOTS OF THE
TrirrTieTE GENerRAL AssemBLY—The expense accounts
of state officers in the performance of their duties
which must be audited by the executive council do not
apply to claims for extra clerical help, additional
assistance and payments from contingent funds.

Strs—1In response to the request of your secretary, Mr.

A. H. Davison, for a construction of the provisions of see-

tion 2 of chapter 7 of the acts of the thirtieth general

assembly, T beg to submit the following opinion:
The section referred to provides:
“That all members of hoards, commissions or de-

partments of state, and all state officers who are
authorized to contract expense accounts in the service
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of the state, and all who are allowed a per diem for
services instead of a fixed compensation, shall, on or
before the end of each month, file with the secretary
of the executive council an itemized and sworn
statement of all expenses and days services, with
dates and amounts for the preceding calendar
month.”’

The question which arises under this statute is whether
claims for extra clerical assistance, additional assistance
and payments from contingent funds, ete., which are pro-
vided for in joint resolution number 9 and chapter 146
of the acts of the thirtieth general assembly, are re-
quired to be audited by the executive council.

The construction of the statute turns upon the meaning
of the phrase ‘“expense accounts in the service of the
state,”” as used by the legislature in the section quoted.
Tn a broad sense all expenses incurred by state officers,
hoards and commissions in conducting the various depart-
ments of the govenment of the state, are expenses in-
curred in the service of the state, but it is apparent that
the legislature in requiring sworn accounts to be filed
each month with the secretary of the executive council,
and such accounts to be audited by that body, did not in-
tend to include the general expenditures of the state
government.

Tt was certainly not intended by the legislature to take
away from the heads of departments of the state the
power and authority to control and manage the business
and affairs of such departments, and such control and
management necessarily includes the right to employ and
pay for such clerical assistance or additional assistance
as may bq required for the dispatch of the business of the
department, and which is provided for by the legislature
by an appropriation in the form of a contingent fund or
otherwise.

A construction of the statute which would take from
the head of a department the control of the employees
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therein would be extremely detrimental to the efficiency
of the service and the interests of the state, and such a
construction clearly was not contemplated by the legis-
lature. The language of the act must therefore be limited
to a more restricted sense, and it must be held to apply
to and include only the personal and individual expenses
of state officers, members of boards and commissions who
are entitled to incur such expenses in the performance of
the duties of their offices, and in the service of the state.
All accounts for expenses so incurred must be sworn to
as provided by the statute and audited by the executive
council, but the act does not apply to claimg for extra
clerical assistance, additional assistance and payment
from contingent funds which are provided for in joint
resolution number 9.

This construction of the statute finds support in Reg. v.
Kingston upon Hull, 2 El. & Bl., 182; Jones v. Carmar-
then, 8 M. & W., 605; and in Sutherland on Statutory Con-
struction, section 246. :
: Respectfully submitted,

Caas. W. MuLLaAN,

Attorney-General of Iowa.
December 14, 1904.

To Tar HoxorarLe Execurive Couxoin
of the State of Iowa.

Pusric Orrroers—THE TERM “Savariep Orrioer” Cox-
sTrRuEp—It is held that professors of the State Univer-
sity, the State Normal School,and the State College of
Agriculture are “officers” within the meaning of the
statute, but the term does not include public school
superintendents, principals and teachers in the pub-
lic schools.

Se—T am in receipt of your favor of the 16th instant
requesting my opinion upon the following questions:
1. Are professors in the State University, the State

Normal School and the State College of Agriculture and

4 MRl e s o
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Mechanic Arts, salaried officers within the meaning of
section 2634 of the code? .

9. Are public school superintendents, principals
and teachers salaried officers within the meaning of this
statute?

These questions will be considered in the order stated.

First—Is a professor in the State University, the State
Normal School or the State College of Agriculture and
Mechanic Arts a salaried officer within the meaning of
gection 2634 eof the code?

Tt may be fairly said that, aside from any statutory pro-
vision, a professor or instructor in the State U niversity
or an institution of learning supported by the state, is
not an officer within the ordinary acceptation of that
term. Such is the general holding of the courts where the
question has arisen.

Seymour v. Over-River Sch. Dist., 53 Conn., 509;
Butler v. Regents, 32 Wis., 124.

Our statute, however, has recognized persons so em-
ployed as officers, and has given to the word an interpre-
tation different from that announced by the decisions re-
ferred to, which are based upon the rules of the common
law.

Section 2635 of the code, by which the board of regents
of the State University is given power to manage the
affairs of that institution and to elect and employ its
officers and instructors, provides:

«Tt shall elect a secretary and treasurer who shall
hold their office at the pleasure of the board. It shall
have power to appoint a president and the requisite
number of professors and tutors with such other offi-
cers as it may deem expedient, and fix the compensa-
‘tion to be paid to them. * * *
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Section 2647, which defines the powers of the board of
trustees of the State College of Agriculture and Mechanic
Arts, provides:

““The board of trustees shall have power:

1. To eleet a chairman from their number, a
president of the college, secretary, treasurer, pro-
fessors and other teachers, superintendents of de-
partments, steward, librarian, and such other officers
as may be required for the transaction of its business,
fix the salaries of officers, preseribe their duties, and
appoint substitutes who shall discharge the duties of
such officers in their absence.”

There is a clear recognition by the legislature in both
of these sections that the professors and tutors of the col-
leges named are regarded as officers and not as employees.

In the section of the code defining the powers of the
board of trustees of the State Normal School, there is no
direct recognition that the professors of that institution
are officers, but it is clear that they must stand upon
exactly the same footing as the professors of the State
University and those of the College of Agriculture and
Mechaniec Arts. The recognition and designation by the
legislature of the professors and tutors of the educational
institutions of the state as officers must be held conclusive
so far as the meaning of that word is concerned, as used
in section 2634 of the code.

Under these statutes professors of the State Univer-
sity, the State Normal School and the State College of
Agriculture and Mechanic Arts, fall within the meaning
of the word ‘‘officers,’”” as recognized by the legislature,
and if they are employed to assist in conducting examina-
tions held by the state hoard of educational examiners,
they are only entitled to their actual expenses and not to
the per diem provided for by said section.

Second—Are public school superintendents, principals
and teachers salaried officers within the meaning of sec-
tion 26341
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Nowhere in the code are public school superintendents,
principals or teachers recognized as officers. They,

therefore, fall within the definition of the word as it is
ordinarily used outside of any special meaning given to it
by statute. The definition of the word ‘‘officer,’” as it is
ordinarily understood, is a person who has been ap-
pointed or elected in the manner preseribed by law, who
has a designation or title given to him by law, and who
exercises the functions concerning the public assigned to
him by law. An officer is usually required to take an
oath, and frequently to give bond. The term also em-
braces the idea of tenure and duration or continuance.
Generally speaking one of the requisites of an office is
that it must be created by a constitutional provision or
authorized by some statute.

In Seymour v. Over-River Sch. Dist., 53 Conn., 509, it is
said :

‘¢ A teacher is not an officer in the ordinary sense
of the word. He is not usually elected or appointed,
but is employed—contracted with. He has duties
to perform incident to his employment, but they are
not official duties and he is not under oath.”’

In Butler v. The Regents of the Unwerszty, 32 Wis,
124, it is said:

““We do not think that a professor in the university
is a public officer in any sense that excludes the exist-
ence of a contract relation between himself and the
board of regents that employed him in respect to such
employment, It seems to us that he stands in the
same relation to the board that a teacher in a publie
school oceupies with respeet to a. school district by
which such teacher is employed, and that is purely a
contract relation.”’

While our statute has recognized professors of state
“educational institutions as public officers, the status of
teachers in public schools has not been changed by any
statutory enactment or by any implied recognition of a
different status than that which exists at common law;

v »
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and it therefore follows that a superintendent, prinecipal

or teacher of public schools is not a salaried officer within
the meaning of section 2634 of the code. If stuch person
is called to assist in an examination conducted by the
state board of educational examiners, he or she is
entitled to the per diem provided for in that section.
There is another distinetion which may be made as be-
tween teachers in the public schools of the state and those

in the state educational institutions; that is, the pro-
fessors and instructors in the state institutions are paid
directly from the state treasury, whilst the superin-
tendents, principals and teachers in the public schools
are paid from the funds of the distriet in which their
services are performed, and the legislature might well re-
fer to persons who are receiving salaries from the state
treasury as salaried officers who are not entitled to the
per diem provided for in the section referred to, and not
include those who are being paid from the funds of the
school district in which they are teaching.
Respectfully submitted,
Cuas, W. MuLLax,
Attorney-General of Iowa.

December 20, 1904.

Hox. Jonx F. Rices,
Superintendent of Public Instruction.
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Fism Axp GaME—PowERs AND JURISDIOTION OF STATE Fism
AND GaME WARDEN To Srize axp Examine Wrirnour
SearcH WARRANT—The game warden of the state
may enter any freight or express car, without search
warrant, and seize and examine any package which
he has reason to believe contains game+which is being
unlawfully transported.

Sm—I beg to acknowledge the receipt of your favor of
the 21st instant in which you ask my opinion upon the
following questions:

1. Does section 2539 of the code empower me to
enter express or freight cars, seize and examine, without
search warrant, packages which I have reason to believe
contain game birds unlawfully shipped?

2. Does it empower me to stop shipments while
in transit and seize and examine them without search
warrant?

3. Does it empower me to open packages at terminal
or division points where they are awaiting transfer?

4. What authority have I to take birds unlawfully
shipped after they have been delivered to the transporta-
tion companies?

The fundamental doctrine upon which all laws for the
protection of game rest, is well stated in Ex parte Maier,
103 (Cal., 476, in these words:

“The wild game within a state belongs to the
people in their collective sovereign capacity. It is
not the subject of private ownership except in so far
as the people may elect to make it so; and they may,
if they see fit, absolutely prohibit the taking of it, or
traffic and commerce in it, if it is deemed necessary
for the protection or preservation of the public
good.””

The same principle is announced by the supreme court
of Minnesota as follows: ’

““We take it to be the correct doctrine in this
country, that the ownership of wild animals, so far as
they are capable of ownership, is in the state, not as
10
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a proprietor but in its sovereign capacity as the rep-
resentative and for the benefit of all its people in
common.’’

State v. Rodman, 58 Minn., 393.

The right of an individual to acquire a qualified owner-
ship ‘in game rests upon the prineiples announced in these
cases, and the power of the state, as deduced from such
principles, to control the ownership of game for the com-
mon benefit of the people of the state, clearly demon-
strates the validity of a law prohibiting its shipment be-
yond the borders of the’'state. The result of such a pro-
vision of law is to confine the use of game to the people of
the state who are its owners in their sovereign right. .

In Geer v, Connecticut, 161 U. 8., 530, it is said:

“In view of the anthority of the state to affix con-
ditions to the killing and sale of game, predicated as
is this power on the peculiar nature of such property
and its common ownership by all the citizens of the
state, it may well be doubted whether commerce is
created by an authority given by a state to reduce
game within its borders to possession, provided such
game be not taken, when killed, without the juris-
diction of the state. The common ownership im-
ports the right to keep the property, if the sovereign
so chooses, always within its jurisdiction for every
purpose. The qualification which forbids its removal
from the state necessarily entered into and formed
part of every transaction on the subject, and de-
prived the mere sale or exchange of these articles of
that element of freedom of contract and of full
ownership which is an essential attribute of com-
merce.”’

In the same case it is further said:

“The power of the state to control the killing of
and ownership in game being admitted, the commerce
in game, which the state law permitted, was neces-
sarily only internal commerce, since the restriction
that it should not become the subject of external com-

merce went along with the grant and was a part of -
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it. All ownership in game killed within the s

: t state
lcame under this condition, which the state had the
awfl;l authority to impose, and no contracts made in
relation to such property were exempt from the law
of the state consenting that such contracts be made,
provided only they were confined to internal and did
not extend to external commerce.’’

Again it is said:

“T.he argument of the plaintiff in error
stantially asserts that the slt)ate statute givesO lan sllxlll:-
qualified right to kill game, when in fact it is only
given upon the condition that the game killed be not
transported beyond the state limits’’.

In State v. Rodman, supra, it is said:

“‘Such limitations deprive no i

person of his prop-
e}‘ty, be_cause he who takes or kills game had nopprg-
vious right of property in it, and when he acquires
zlxlc)}]_lecrtlg._;;ht byhredugmg it to possession he does so
sub; 0 such conditions and limitati i
lature has seen fit to impose.”l AR S

1 The' case of Territory v. Bvans, 2 Idaho, 634, is criti-
ms{j]d in Geer v. Connecticut, supra, in which case it is
said :

“‘But the reasoning which controlled the decisi
of these cases is, we think, inconclusive, from the si:':::li]:
that it did not consider the fundamental distinction
between the qualified ownership in game and the per-
fect nature of ownership in other property, and thus
pverlookeq the authority of the state over property
in game killed within its confines, and the consequent
power of the state to follow such property into what-
ever hands it might pass with the conditions and Te-
strictions deemed necessary for the public interest.”’

The principle which must be deduced from the adjudi-
c'ated cases is that the control of the state over the game
killed within its territory is absolute, and that every per-
son vrcho reduces such game tfo possession, or to whom it
is delivered for the purpose of carriage or otherwise, ac-

qu?res such possession subject to the right of the state
1
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to enforce all laws and regulations relating to the killing
and transportation of the game within the state.

One of the regulations which the state of Towa has im-
posed as a condition to the killing of game by any person
within the state, is that it shall be the duty (?f the fish and
game warden, sheriffs, constables and police oﬁicers: of
the state, to seize and take possession of any fish, birds
or animals which have been caught, taken or kllled,.at any
time in any manner or for any purpose, or had in the
er the control, or have been shipped,

: sion .or und
possession ? the law regulating the kill-

contrary to the provisions o
ing of game within the state.

Power is vested in the officers named to make such
seizures without warrant.

Tt therefore follows that the fish and game Wa.rden of
the state may, under the law giving the right to kill game
within the state, enter any express or freight car and,
without a search warrant, seize and examine any package
which he has reason to believe contains game which is un-

lawfully shipped.

Every common carrier to whom game is deliver.ed for
transportation, holds possession of the same subject to
all the conditions imposed by the state. Tf the fish and
game warden has reason to believe that game is unlaw-
fully in the possession of such carrier for the purpose of
being transported beyond the boundaries of the state, he
has power under the statute, without a warrant,.to stop
the shipment in transit, and to seize and examine the
packages shipped. J

This right obtains at terminal or division points as
well as elsewhere, and when game is found to be unlaw-
fully in the possession of a common carrier, it may be

s
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taken possession of by the fish and game warden without
further process and disposed of in the manner provided
by law.
Respectfully submitted,
: Cras. W. MuLrax,
Attorney-General of Iowa.
December 23, 1904.
How. Geo. A. LincoLy,
) Fish and Game Warden.

InsANE —CosT 0F 'I'RANSPORTATION OF AN INSANE PATIENT
Wao Has vo Liegar Serrnemest WitaiNy THIS STATE—
No special appropriation is required if the langnage
of a statute warrants the construction that an amount
of money is set aside by the legislature for the pur-
pose of meeting the expenses which it is intended
to pay.

Sies—In compliance with your request of August 6th
for an opinion upon the following questions:

1. Seection 2283 of the code as amended empowers
the board of control of state institutions to authorize
the superintendent of a state hospital to remove there-
from any patient who has no legal settlement within this
state and provides that the cost of removal shall be paid
directly from the state treasury. Does this aunthorize
the payment from any money in the state treasury not
otherwise appropriated for the purpose stated on the
statement of the superintendent approved by the board of
control, or is a further appropriation by the general
assembly necessary?

2. Section 2287 of the code, as amended by chap-
ter 79 of the acts of the thirtieth general assembly pro-
vides for the capture and return to the state hospital of
escaped patients. Does the section as amended anthorize
a superintendent to capture or take and return to the
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hospital in his charge any patient who has escaped there-
from, and is not discharged, and if it does, may the
necessary expense incurred in such capture and return
be paid from the state treasury as provided in said sec-
tion as amended, without further appropriation by the
general assembly, or is such payment limited to escaped
patients captured and returned by order of the com-
missioners of insanity of the respective counties in
which they belong?

T respectfully submit:

First—Section 4 of chapter 118 of the acts of the
twenty-seventh general assembly provides:

“‘There is hereby appropriated from any funds in
the state treasury not otherwise appropriated suffi-
cient thereof to pay the salaries and expenditures
hereby authorized.”’

This is an appropriation of money from the state

" treasury made by the legislature for the purpose of
covering all expenditures authorized- by chapter 118 of

the acts of the twenty-seventh general assembly, except

such as the legislature has specifically provided shall be

paid from other appropriations. The language of sec-

tion 4 is broad enough to cover every expenditure authori-

zed by the act of the twenty-seventh general assembly.

Section 26 of that act provides:

«Patients shall be sent to the state hospital and
conviets shall be sent to the penitentiary lopated in
the distriet embracing the county from which they
are committed, but the board may transfer. the in-
mate of any hospital or the convict in any penitentiary

to another hospital or to the other penitentiary at-

the expense of the state, and shall see that the proper
record thereof is made at the hospitals and peni-
tentiaries and in the office of the board.”

This section directly authorizes the expenditure of.the
money necessary to make such transfers, and provides

that it shall be paid by the state. It therefore falls with-
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in the appropriation made by section 4 of the act, and may
he paid from the state treasury withonut a further ap-
propriation by the general assembly.

Second—Section 2287 of the code, as amended by the
acts of the thirtieth general assembly, provides:

“If any patient shall -escape from a hospital, the
superintendent shall cause immediate search to be
made for him, and if he cannot be soon found, shall
canse notice of such escape to be forthwith given to
the commissioners of the county where he belongs,
and if found in their county the commissioners shall
cause him to be returned and shall issue their war-
rant therefor as in other cases, unless the patient
shall be discharged, or unless for good reasons they
shall provide for his care otherwise, of which they
shall notify the superintendent; and all necessary
expenses incurred in the capture and return of such
insane patient, shall be paid directly from the state
treasury upon a sworn statement of expenses by said
commissioners, and the approval of the superin-
tendent of the hospital and of the hoard of control
appended to such expense bill.”’

This section clearly authorizes the superintendent of
the hospital for the insane from which a patient has
escaped to retake such patient and return him to the
hospital. If the superintendent is unable to do so within
a short time he must then notify the commissioners of in-
sanity of the county from which the patient was sent, and
if he is found within the county, the commissioners shall
cause him to be returned, unless he shall be otherwise
disposed of as provided in said section.

The amendment of the thirtieth general assembly
provides that all necessary expenses incurred in the cap-
ture and return of such insane patient shall be paid from
the state treasury. This includes the necessary ex-
penses made by the superintendent of the hospital in his
search for such escaped patient, and in his eapture and
refurn, as well as the necessary expenses incurred by the
commissioners of the county where such insane patient
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" It was clearly the intent of the legislature that all
necessary expenses, whether incurred by the superin-
tendent of the hospital or by the commissioners of the
county in the capture and return of an escaped insane
patient, should be paid from the state treasury.

Third—The next question which arises under your com-
munication is whether the language of the act of the
thirtieth general assembly is sufficiently broad to make
an appropriation of money from the state treasury
which may be used for the purpose of paying the expenses
incurred in the capture and return of an insane patient
under the provisions of section 2287 of the code.

In reaching a conclusion as to whether the statute under
consideration is sufficiently broad to appropriate money
from the state treasury, it is important to examine the
language of the various provisions of the statute which
have been construed as making such an appropriation.

Section 121 of the code provides:

“The auditor of state, upon presentation to him
of the foregoing certificate, shall draw his warrant
upon the treasurer of state for the amount therein
stated to be due’’.

Section 211 provides that the attorney general shall
receive his actual expenses when engaged* in the tran-
saction of business elsewhere than at the seat of govern-
ment. '

Section 1904 provides for the payment of the per diem
and expenses of an examiner of building and loan associa-
tions from the state treasury. :

Seotion 2115 of the code provides that the cost of the
examination of the books, papers and documents of any
railway corporation by the board of railroad com-
missioners shall be paid by the state upon the certificate
of the board. ' »

Section 2283 of the code provides that patients in a
hospital having no legal settlements in the state, or whose
legal settlement cannot be ascertained, shall be supported
at the expense of the state.

)
.
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Section 2386 provides that the expenses incurred by the
commission of pharmacy shall be aundited by the execu-
tive council and the amount thereof shall be drawn from
time to time upon the warrants of the state auditor.

Section 2480 of the code provides that the members of
the board of mine examiners shall receive as compensa-
tion for their services the sum of five dollars per day for
the time actually employed, with necessary traveling ex-
penses, which shall be audited and paid in the manner
provided for the payment of the salaries of other state
officers. .

Section 2483 provides that mine inspectors shall re-
ceive for their services the sum of $1200 per annum, and
actnal traveling expenses, not exceeding $500 yearly, the
traveling expenses to be paid quarterly upon an itemized
statement duly verified and audited by the state auditor.

Section 2502 provides that the members of the board of
geological survey shall be allowed actual expenses in-
curred in attending to the duties assigned to them, which
ghall be paid out on warrant of the state auditor on the
presentation of bills duly audited and allowed.

Section 2538 provides that the state veterinary, when
engaged in the discharge of his duties, shall receive the
sum of five dollars per day and his actual expenses, the
elaim therefor to be itemized, verified, accompanied with
written vouchers and filed with the state auditor, who
shall allow the same and draw his warrant uponthe treas-
urer therefor.

Section 2618 provides for the payment of the per diem
and expenses of the regents and trustees of state institu-
tions, and that the auditor shall draw his warrant upon
the treasurer of state for the amount thereof upon the
filing of the itemized bills showing the date of such ser-
vices and the amount of the expenses incfirred.

Section 5181 provides for the payment of expenses in-
curred in the arrest of fugitives from justice, and that

the same shall be paid out of the general revenue of the




154 REPORT OF THE ATTORNEY-GENERAL.

state when an itemized and sworn statement thereof 1is
approved by the governor and at least two other members
of the executive couneil.

Chapter 73 of the acts of the twenty-seventh general
assembly provides that the expenditures incurred by the
cuperintendent of public instruction in conducting exam-
inations shall be paid by the state treasurer upon a war-
rant drawn by the state auditor therefor.

Section 3 of chapter 82 of the acts of the twenty-eighth
general assembly provides that the board of mine
examiners shall receive the sum of five dollars per day
for every day actually employed in the discharge of their
duties, with their actual expenses incurred, which expense
shall be itemized, verified as provided by section 2880 of
the code, and paid from the state treasury.

Section 4 of chapter 144 of the acts of the twenty-
eighth general assembly provides that a person appointed
by the board of control to inspect certain state institu-
tions, shall be allowed such sum as the board may in its
diseretion deem proper, not to exceed five dollars per day,
and actnal expenses incurred, which shall be paid in the
manner provided by chapter 118 of the acts of the
twenty-seventh general assembly, regulating the ex-
penses of the board of control.

In none of the provisions of the statutes quoted has
the legislature in direct terms declared that an appropria-
tion is made from the state treasury, but the language
therein msed has been held by the executive and legal
departments of the state to make an appropriation of
money from the state treasury in compliance with the
provisions of the constitution. This construction of these
statutes has been acted upon for many years in the trans-
action of the business of the state, and any other holding
at this time would be (_e,xtremely detrimental to the busi-
ness of the different state departments. The construe-
tion given these statutes finds support in the decisions of
the courts of the different states.
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In Proll v. Dun, 80 Cal., 226, it was held that a similar
provision of a state constitution did not require that in
making an appropriation the legislature should designate
any particular fund or state specifically that the money
is appropriated out of any moneys in the treasury not
otherwise appropriated. ‘ .

In State v. Bordelon, 6 La. Ann., 68, it was held that it
was not necessary that the legislature should use the word
¢«gppropriated’’ in making an appropriation. [n that
case it is said:

‘.‘Tt is contended that this is not a specific appro-
priation, nor indeed any appropriation at all. The
first thing that impresses itself upon the mind is that
the general assembly intended the act to be an ap-
propriation act. This is evident from its title. Has
the legislature in the body of the law failed to accom-
plish its intention? What is the meaning of the word
‘appropriate’? It is to allot, assign, set apart, apply,
anything to the use of a particular person or thing,
or for a particular purpose. This may he done with-
out using the word ‘appropriate’ itself. And this
act certainly does assign, allot and set apart a cer-
tain portion of the public money not otherwise ap-
propriated, and direct said portion to be paid to
particular persons for a given purpose. There are
no formal words required to be used in an appropria-
tion bill. The constitution has not undertaken to
direct what technieal language shall be emploved.
This has been wisely and safely left to the legislative
power and they seem to have used their right in this
instance in such manner as to leave no doubt what
they meant to do or of what they did"’.

There can be no doubt of the intention of the legislature
in enacting the provisions of chapter 79 of the acts of the
thirtieth general assembly. By that act the amount of
money required to pay the expenses incurred by the
superintendent of the hospital for the insane, or by the
commissioners of insanity of a county, in capturing and
returning an escaped patient to the hospital, was intended
to be appropriated from any money in the state treasury
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not otherwise appropriated. The statute falls directly
within the class of those which have been cited, and which
have been held for many years to constitute an appro-
priation from the treasury of the state. The word ‘‘ap-
propriate’’ is not used, nor is it necessary in making an
appropritaion of money by the state legislature. It is
sufficient if the langunage warrants the construction that
an amount of money is set apart by the legislature for
the purpose of meeting the expenses which it is intended
to pay. This has been done in the statute referred to, and
it must be held to be a sufficient appropriation by the
legislature to warrant the payment of the expenses in-
curred when the sworn statements thereof are approved
by the superintendent of the hospital and the board of

control.
Respectfully submitted,

Cuas. W. MuriaN,

Attorney-General of Iowa.
December 29, 1904.

To tar Hoxorasre Boarp or CoNTROL
of State Institutions.

EpvoarioNar Boarp oF ExaM(NERS —PAYMENT OF ExXPENSES
InourrED BY—The individual members of the educa-
tional board of examiners must file with the execu-
tive council an itemized sworn statement of all
expenses incurred and days’ service for the preceding
month, but the certificate of the state superintendent
of public instruction need not be attached thereto.

Sre—I am in receipt of your communication of the 4th
instant requesting my opinion upon the following ques-
tions:

1. Does chapter 7 of the laws of the thirtieth
general assembly repeal the law quoted, (a) as to mem-
bers of the educational board of examiners; (b) as to per-
sons employed by said board?

Fa-
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2. If repealed in whole or in part, is the superin-
tendent of public instruction in any of his official capaci-
ties required to certify as to anything concerning claims
for work done or expenses incurred under said section?
If so, (a) in what official capacity; (b) to whom, and (c)
to what shall he certify?

In reply thereto I beg to say:

First—Chapter 7 of the laws of the thirtieth general
assembly does amend and so far repeal the provisions
of section 3634-a of the supplement to the code as to re-
quire the members of the educational board of examiners
to file with the secretary of the executive council an
itemized and sworn statement of all expenses and days’
service with dates and amounts for the month preceding
the time of filing such statement.

Second—It does not alter or change the provisions of
the section of the supplement to the code referred to so
far as that section relates to the employment of persons
by the board of educational examiners to assist in con-
ducting examinations. Such assistants are to be paid
under the provisions of the section referred to and upon
the certificate of the superintendent of public instruction
to the auditor of state as therein required.

Third—The sworn itemized accounts required by the
provisions of chapter 7 of the laws of the thirtieth
general assembly must be made by the individual mem-
bers of the state board of examiners, and no certificate
of the superintendent of public instruction is required to
be attached thereto.

Respectfully submitted,
Cmas. W. Murraw, '
Attorney-General of Iowa.

- January 11, 1905.
Hox. Joux F. Riaes,
Supemtanm of Public Instruction.
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BoarD 0F SUPERVISORS —SALARY OF AssEssOrRs As CENsus
ExumMeErATORS—PERFORMANCE oF DuTies BY AN OFFICER
—(1) It is the official duty of each assessor to take
the census within his assessment district at the time
specified by law, and the board of supervisors fixes
his compensation which shall not exceed two dollars
per day. (2) No person elected to office has the legal
right to refuse to perform the duties of such office.

Des Moines, January 13, 1905.

Hox. A. H. Davison,

Secretary Executive Council.

Drar Sie—I herewith submit the following answers to
the questions referred to me, relating to the powers of the
boards of supervisors of the respective counties in the
state, and the duties of assessors of the different assess-
ment districts, to perform the work required in taking the
state census of 1905.

First—Has the board of supervisors a legal right to fix

the amount of pay the assessors shall receive for taking
the census?

~ Section 592 of the code provides:

“Kach township assessor shall receive in full for
all services required of him by law, a sum to be paid
out of the county treasury and fixed annually by the
hoard of supervisors of the county at the January
session; said compensation shall be for the succeed-
ing year, and shall not exceed the sum of two dollars
for each day of eight hours which said board deter-
mines may necessarily be required in the discharge
of the official duties of such assessor’’.

Section 2 of chapter 8 of the laws of the thirtieth
general assembly makes it the duty of the assessor at the
time of assessing property in the year 1905, and every ten
years thereafter, to take the census in his township,
municipality or division thereof, and make entry upon
such blanks of all matters therein required to be enumer-
ated or returned, and return the same to the county audi-

3'
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tor on or before the first day of June of the census year.
Under this provision of the statute it becomes a part of
the official duty of each assessor to take the census within
his assessment distriet in the year 1905. The taking of
such census is a part of the services required of him by
law in his official capacity; and the board of supervisors
of his county is authorized and empowered under the pro-
visions of section 592, to fix his compensation which ‘shall
not exceed two dollars for each: day of eight hours for the
time which the board determines may necessarily be re-
quired in the discharge of the official duties of the asses-
sor.

Second—In case they do so fix their salaries, and the
assessors consider it too low, have they a right to refuse
to do the work?

This question admits of but one answer: No person
‘who is elected to an office has the legal right to refuse to
perform the duties of that office because he considers the
compensation inadequate to the work to be performed. It
is clearly the duty of each assessor in his assessment dis-
trict to take the census as required by law and for the com-
pensation which is fixed under the statute by the board of
supervisors. Such compensation should be reasonable
and adequate for the amount of work required in taking
such census, but no assessor has the right to refuse to

take such census because he considers the compensation

insufficient. If any assessor who has been elected to that
office for any reason does not wish to perform the duties
of the office so far as the same relate to the taking of the
eensus, he should resign and some one should be appointed
to perform the work required.
Third—Section 3 of chapter 8 of the laws of the
thirtieth general assembly provides:
“When any assessor fails to perform the duties
required iﬂu chapter, such auditor shall appoint
some suitable person to take the census as provided
herein at as early a day as practicable, at the expense
0! ﬂ“ Wty’fc ¥
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Under the provisions of this section, if an assessor neg-
lects or refuses to take the census in his assessment dis-
trict as required by law, it is the duty of the county aundi-
tor to at once appoint some suitable person to take such
census, which shall be done at the expense of the county.
Under such appointment, the county would be liable for a
reasonable compensation to be paid to the persom
appointed by the auditor.

Respectfully submitted,
Caas. W. MuLraxw,
Attorney-General of Iowa.

INSURANOE—UHARAOTER OF Risks DEFINED BY STATUTE—
Powgr oF LEGISLATURE to REGuLATE [NsURANCE Busi-
nEss—(1) The death of live-stock by disease is nota
contingent event which may be made the subject of
legal insurance. (2) Unincorporated associations,
partnerships and individuals must in every particular
comply with the law regulating insurance in order to
lawfully conduct such business,

Sm—Complying with your request for an opinion as to

the construction of sections 1709 and 1751 of the code, L

beg to submit the following:

The questions propounded under these sections and
upon which I am asked to pass are as follows:

1. Do the provisions of subdivision 4 of section
1709 contemplate that an insurance company may be
formed or authorized for the purpose of insuring live
stock against loss resulting from death by disease? Is
death by disease an unknown or contingent event which
may be the subject of legal insurance within the meaning
of subdivision 4 of said section?

9. Is it not the intent and policy of the law that
all insurance business which may be safely and legally
transacted in this state must be expressly authorized, and

R WP i b iy,
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under the supervision of the state; and that the kinds of
insurance not authorized cannot be written either by cor-
porations or individuals?

3. Do not the provisions of seetion 1751 of the.
code require all companies, partnerships, associations
and individuals who desire to engage in the insurance
business under the provisions of chapter 4 of title IX of
the code, to comply with the requirements of all of the
sections of said chapter from section 1684 to section 1750
inclusive, including the requirement to incorporate?

4, In other words, Was it not the legislative in-
tent in the enactment of section 1751 that, while the in-
dividuals or unincorporated associations then in the in-
surance business might continue therein by complying
with the legal requirements as to the nature and conduct
of their business, all individuals and partnerships or un-
incorporated associations which might thereafter engage
in the insurance business, must comply with all of the
requirements of said chapter 417 ,

These questions will be considered substantially in the
order stated.

First—Section 1709 of the code, as amended by the
acts of the twenty-eighth and twenty-ninth general
assemblies, specifically names and describes all of the
casualties, contingent events and risks against which in-
corporated companies may insure. The legislature,
having thus specifically defined the character of risks
against which companies may write insurance, has thereby,
under the well known maxim of law: ‘“Eapressio unius
est exclusio alterius,”” withheld from such company the
right to insure against casualties, contingent events and
risks not specified in the section referred to. That is,
insurance companies organized under the laws of this
state are permitted to insure only against the casualties,
contingent events and risks named in section 1709 of the
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Subdivision 4 of the section referred to provides that
such companies may insure horses, cattle and other live
stock against loss or damage by accident, theft or any
unknown or contingent event which may be the subject of
legal insurance. The question, therefore, arises as to
whether the death of live stock by disease is an unknown
or contingent event which may be made the subject of
legal insurance by companies organized under the laws
of this state.

The death of animals by disease is not an unknown or
contingent event. Eliminating the question of death by
accident, against which companies are specifically given
the right to insure, death by some form of disease is cer-
tain to occur, and it cannot fairly be said to be a contin-
gent event which may be the subject of legal insurance by
companies organized under the laws of Towa.

Webster defines ‘‘Contingent’’:

1. Possible or liable but not certain to occur; in-
‘cidental ; casual.

3. (Law) Dependent for effect on something that
may or may not occur’’.

The synonyms of the word are given as ‘‘Accidental;
incidental; easual; fortuitous”’.

It therefore appears to be clear that the legislature has
not authorized companies organized under the laws of this
state to insure live stock against death by disease.

Second—The conclusion reached in the first division of
this opinion is an answer to the second question upon
which my opinion is asked. No company organized under
the laws of Towa can legally insure against any casualty,
contingent event, or assume any risk, which is mnot ex-
pressly anthorized by statute.

Third—While I am not prepared to say that the pro-
visions of section 1751 of the code permit only ineo;pomt—
ed companies to carry on the business of insuranc
this state, I am clear that all unincorporated ass:

9.4 4
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partnerships or individuals must, in every particular,
fully comply with the law regulating insurance other
than life before they are entitled to issue policies of in-
surance upon any of the risks permitted by section 1709
of the code.

Such unincorporated associations, partnerships or in-
dividuals must have the amount of capital required of in-
corporated companies, and are subject to examination by
the auditor as are corporations organized for the purpos~e
of earrying on an insurance business, and have no right
to issue policies for any purpose until they have received
the certificate of the auditor authorizing them to do busi-
ness within the state. Such associations, partnerships or

4 individuals are limited to the class of risks which incor-
] porated companies are permitted to insure against, and
must make their annual statements to the auditor as is
required of such incorporated companies.

Under the provisions of section 1747 of the code, any
person, association or partnership which issues policies
of :msuranc.e without having fully complied with the pro-
visions of chapter 4 of title IX of the code, is guilty of
a misdemeanor and liable to a fine of one thousand dollars
and to imprisonment in the county jail for one year.
Ev’nry such association, partnership or individual stands
upon the same footing as an incorporated insurance com-
pany, so far as the compliance with all of the provisions
of chapter 4 of title IX, relating to the manner of ecarry-
ing on insurance business in the state, is concerned.
It may be suggested, as has been urged before the in-
surance department of the state, that it is the right of
ever; w within the state to enter into a contract
of insurance with another, and
attempts to prohibit such contrac

that any statute which
contract; and that it

rated association,
to enter into con-
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With this contention I cannot agree, as it is clearly the
right of the legislature to regulate the business of in-
surance and to provide the manner in which it shall be
conducted within the state. The recent case of Brady v.
Mattern, which is reported in 100 Northwestern Reporter,
at page 358, is directly in point upon this question, and
Mr. Justice MeClain, speaking for the court, after a care-
ful review of all of the cases bearing on the question in-
volved, said:

““It is hardly necessary to now enter into any dis-
cussion of the right and duty of the Ilegislature to
regulate the various businesses conducted by bank-
ing, insurance and building and loan associations.
Such right and duty have been recognized by legis-
lation in practically all of the states of the Union;
and conceding, as we must, that such legislation is

valid, that is, that these various forms of business’

may properly be regulated by the legislature in the
exercise of the police power, we reach the conclusion
that it is within the power of the legislature, if, in
the exercise of its discretion, it sees fit to so enact, to
limit such business to incorporated associations’’.
The legislature of Towa has undertaken to regulate the
business of insurance within this state, and, by the pro-
visions of section 1751, has declared that such regulation
applies equally to partnerships, individuals and unincor-
porated associations. The provision of the legislature
does not prohibit the business of insurance; it regulates
it. It in substance says to all persoms, partnerships,
associations and corporations: If you wish fo carry on
the business of insurance you must provide the capital
required by statute, submit your affairs to the examina-
' tion of the auditor of state, and obtain his permit to
transact an insurance business under the laws of the
state. That such power exists in the legislature cannot
at this time be questioned.
The conclusion which must therefore be reached is that
no individual, partnership or unincorporated association
is authorized under the laws of Towa to insure live stock

4, A »
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against death by disease; nor can any such individual,
partnership or unincorporated association transact or
carry on the business of insurance within this state un-
less such individual, partnership or association has com-
plied with the provisions of the statute regulating in-
surance other than life.

The conclusion reached under this division of the
opinion fully answers the fourth question submitted, and
it is not necessary to give further specific answer thereto.

Respectfully submitted,
Caas. W. MuLrax,

Attorney-General of Iowa.
January 23, 1905.

Hox. B. F. CarroLy,
Auditor of State.

Boarp or ControL—Power to Designate and Approve the
Institutions which Shall Have Charge and Control of
Children Committed under Chapter II, Acts of Thir-
tieth (eneral Assembly.

Stes—In tesponse to your request contained in your
communication of August 4th, in which you ask my
opinion upon the following questions:

1. TIs the board of control of state institutions of
Towa authorized to designate and approve the Soldiers’
Orphans’ Home to receive normal neglected and de-
pendent children under the act specified, the Institution
for Feeble-minded Children to receive feeble-minded
children of those classes, the Industrial School for Boys
to receive delinquent boys and the Industrial School for
Girls to receive delinquent girls?

2. If you answer the foregoing question in the
affirmative in whole or in part, from what fund or source

4
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children on our designation and approval obtain the

" money necessary for the support of children committed

thereto?

3. Since the board of control of state institutions
helieves the institutions named are proper ones to receive
the classes of children as specified, is it the duty of the
hoard to designate and approve them for that purpose,
or has it the lawful right to elect whether to do so or not?

I respectfully submit:

First—Section 14 of chapter 11 of the acts of the
thirtieth general assembly lodges in the board of con-
trol of state institutions the power to designate and
approve the institutions and associations which shall have
charge and control of the children committed under the
provisions of said aet; and it is clearly within the power
of such hoard to designate the Soldiers’ Orphans’ Home
at Davenport as a proper institution to which normal de-
pendent children may be sent by the courts. It is equally
within the power of the board to designate the Institu-
tion for Feeble-minded Children, and the Industrial School
at Eldora for delinquent bhoys, and the Industrial School
at Mitchellville for delinquent girls.

Second—The cost of the support of the children sent to
the institutions designated by the hoard of control of
state institutions must be paid in the same manner as the
cost of the support of other inmates of such institutions.

Section 2691 of the code appropriates, out of any
money in the state treasury not otherwise appropriated,
or so much thereof as may be needed, twelve dollars
monthly for each child actually supported in the orphans’
home and home for destitute children at Davenport.
Similar appropriations are made for the support of the
children in the institution for the feeble-minded and in the
industrial schools of the state. These appropriations
provide a fund for the payment of the cost of the sup uﬁﬂ

of the children committed under the provisions of
ter 11 of the acts of the thirtieth general assembly

- ination?
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Third—Section 14 of the act provides that the board
of control shall designate and approve the institutions
and associations to have <-hargv of the juveniles com-
mitted under the act. The language of the provision is
mandatory and must, in my opinion, he construed as re-
quiring the board to designate and approve the institu-
tions to which such children may be committed. That is,
the board must act according to its best judgment and
diseretion.

Respeectfully submitted,
Caas. W. MuLLax, |
Attorney-General of Iowa.
January 24, 1905.
To tae HoxorasrLe Boarp or CoNTROL
of State Institutions.

Boarp oF MEDIOAL KXAMINERS—AUTHORITY TO SUBPOENA
WiTNESSES-—NUMBER OF EKEXAMINATIONS BY APPLICANT
ForR CERTIFICATE TO Pracrioe—(1) The State Board of
Medical Examiners has no power to compel the attend-
ance of witnesses in any investigation before it. (2)
The statute does not limit the number of examinations
which may be taken by an applicant for license to
practice medicine.

Sir—Complying with your request of the 20th instant
for my opinion upon the following questions:

1. Has the state board of medical examiners
authority to subpoena witnesses before it in the investi-
gation of charges against physicians, or in determining
the standing of medical colleges; and if such authority
mml,hsmdnhhormmpmeoﬁoeroempolhdto
na requiring attendance of such witnesses?
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3. Has the bhoard a right under the statute to
admit applicants for certificates to more than two exam-
inations, and if so can the board preseribe what the
limit shall be?

T respectfully submit:

First—State boards and commissions of the character
of the state board of medical examiners are clothed
only with the anthority which is expressly given by
statute, and with such incidental powers as are necessary
to the performance of the duty imposed upon them by
law. The power to subpoena witnesses and compel their
attendance exists as a part of the sovereign power of the
state, and such power can only be conferred upon in-
ferior bodies or tribunals by express statutory enact-
ment.

There is no provision in the statute authorizing or em-
powering the state board of medical examiners to issue
subpoenas for witnesses and to compel their attendance
in obedience thereto. In the absence of such statutory
enactment, the power does not exist. The board there-
fore has no power to compel the attendance of witnesses
in any investigation which it desires to make.

This being true, a constable or other peace officer of the
state is under no legal obligation to serve a subpoena
issued by the board.

Second—I find no provision of the statute that limits
the number of examinations which may be taken by an
applicant for license to practice medicine. Section 2576
of the code provides:

“Any one failing in his examination shall be
entitled to a second one within three months there-
after, without further fee. If any person shall by
notice in writing apply to the seeretary of the board
for an examination or a re-examination, and it fails
or neglects for three months thereafter to give him
the same, he may, notwithstanding any provision of
this chapter, practice medicine until the next regular
meeting of the board, without the required certifi-
cate.”
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The first clanse of the provision quoted does not
attempt to limit the number of examinations which may
be taken by an applicant. Tt simply provides that if he
fails in his first examination, he is entitled to a second
within three months thereafter, without paying any
additional fee. The applicant must pay the fee required
by statute for any examination taken by him after the
second examination.

Nor do T find any authority conferred upon the board
to limit, by resolution or otherwise, the number of exam-
inations which may be taken by an applicant, if he pays
the fee required by statute therefor. Such power must
be conferred by statute before it can be exercised by the
board.

The last clause of the statute above quoted simply
gives an applicant the right, after he has applied in writ-
ing to the secretary of the board for an examination or
a re-examination, and the board neglects for three months
thereafter to give him the same, to practice medicine
until the next regular meeting of the board, without the
required certificate. Under this provision T think it is
clear that he must appear at the next regular meeting and
take the examination if he wishes a certificate. If such
examination is his first, he is, within three months there-
after, entitled to a second examination without paying
an additional fec. If he fails in his second examination,
he Joses his right to practice medicine under the notice
provided for by statute, and is not entitled to take another
:::mination except upon the payment of the statutory

Respectfully submitted,
Cuas. W. MuLiax,
Attorney-General of Iowa.
January 24, 1905, .
Dr. J. F. Kennepy,
Secretary State Board of Health.
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Recistrar oF ViTan Staristics—CompeNsaTioN oF—The
registrar of vital statistics in cities is the health officer
thereof, and is not entitled to receive any other sal-
ary or compensation than that fixed by the local
authorities.

Srr—Replying to your favor, enclosing letter of
Strong and Whitney of Sioux City, in which my opinion
i< asked as to the compensation to which the registrar of
vital statisties in cities exceeding ten thousand in popu-
lation, is entitled, I beg to say:

Section 2 of chapter 100 of the acts of the thirtieth
general assembly provides:

“Tocal registrars of vital statistics shall be the
health officers of cities and the clerks of townships”’.

Under this provision of the statute the health officer of
every city in the state is made the local registrar of vital
statistics.

Section 6 of the act, which provides for the compen-
sation which such local registrars are entitled to receive,
contains this provision:

“Provided further, that city registrars of cities
having ten thousand population or more by the last
United States census, shall receive no special com-
pensation other than that ineluded in their salaries
for acting as registrars under this act.”

The thought which appears to have been in the minds
of the legislators in enacting this provision is that the
health officers in cities having a population exceeding ten
thousand, would receive, from the cities in which they are
appointed, a salary sufficient to compensate them for the
duties imposed by chapter 100 of the acts of the thirtieth
general assembly; and that they should receive no other
compensation for that work than the salary so fixed by
the local authorities.

Respectfully submitted, ,
Cuas. W. MuLrax,

Attomy—Mral of Iowa.

Dz. J. F. Kex~EDY, P
_Secretary State Board of Health.
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Taxarron—PAayMeENT oF Taxes Uxper ProTesT The Treas-
urer of State may receive taxes paid under protest, but
he is under no obligation to receive or file such protest,

or embody in the receipt given the fact that protest
was made.

Sir—I beg to acknowledge the receipt of your favor of
the 24th instant in which you request the advice of the law
department of the state as to the following questions re-
lating to the payment of taxes to the state treasurer and
the issnance of receipt therefor:

1. Where payment is tendered under protest, the
protest being written and accompanied by a request that
we file the same in the office.

2. Where the protest is written but without re-
quest to file.

3. Where the protest is verbal—
and respectfully submit the following opinion thereon:

First—Any person who is required to pay taxes to the
treasurer of state may, if he believes that such taxes are
illegally exacted from him, pay the same under protest,
and it is the duty of the treasurer of state to receive the
taxes so tendered, although paid under protest by the
person from whom the same are collected.
ﬁmd'—'l‘hero is no obligation resting upon the state
treasurer to receive and file any written protest which

may accompany a payment of taxes. )
mﬁ-—m the protest is in writing and no request
is made to file the same, the treasurer of state is under
- 10 ¢ ition to receive such written protest or to retain
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ve the protest is verbal, it is the duty of
receive the taxes offered by the taxpayer,
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in the receipt given, the statement that the taxes for
which it is issued were paid by the taxpayer under pro-
test.
Respectfully submitted,
Caas. W. MuLLaN,
Attorney-General of Iowa.
Janunary 25, 1905.

Hox. (. S. GILBERTSON,
Treasurer of State.

Fers aAxp Expexsgs oF STATE BoArDS AND DEPARTMENTS
oF STaTE—CHAPTER 7, AOTS OF THE TaIRTIETH GEN-
graL AssemsLy ConsTrurp—It is held that the auditor
of state and the treasurer of state must keep open
accounts of sueh funds that arise from moneys received
as fees from state boards and officers, and any unex-
pended balance thereof cannot be covered into the
general funds of the state treasury.

" Sms—I beg to acknowledge the receipt of a communi-
cation from your Secretary, Mr. A. H. Davison, inform-
ing me that you desire my opinion as to the date at which
any balance of funds or fees deposited in the state treas-
ury under the provisions of section 1 of chapter 7 of the
acts of the thirtieth general assembly, or other funds
which are subject to the payment of the expenses and per
diem of members of boards, commissions or departments
of state and state officers, which the executive council
is required to audit under section 3 of the act, shall be
covered into the general funds of the state treasury.

In response to such request T beg to submit the follow-
ing opinion:

The question is not without difficulty. Chapter 7 of
the acts of the thirtieth general assembly provides an
entirely new method for the payment of expenses and per
diem of members of boards, commissions and depart-
ments of state, and requires that all money received by
guch boards, commissions and departments shall be paid

—
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into the state treasury, and the expenses and compen-

sation of the members of the ‘boards and commissions

shall be paid by the treasurer of state out of the funds

paid into the treasury by such boards and commissions

after all items of per diem and expense are approved b ’

the executive council. %
Section 3 of the act further provides:

““The treasurer of state and auditor
shall each keep an account of the moneys (gai;taitg
under the provisions of this act, where the law now
provides or may hereafter provide that the amounts
allowed for per diem and expenses shall be limited
to or paid from fees collected. The auditor’s war-
want shall be drawn against the funds realized from
such fees, and shall not exceed the amount thereof.”

Under this provision, the treasurer of state and audi-
tor of state are required to keep an account of all the
moneys paid in to the state treasury under the provisions
of chapter 7 of the acts of the thirtieth general as-
sembly, and to pay from such accounts the expenses and
per diem to which members of boards and commissions
are entitled, after the accounts thereof have been aundited
by the executive council.

All provisions of the code, which are in conflict with
chapter 7 of the acts of the thirtieth general assembly,
relating to the disposition of the moneys received by
state boards and commissions, and the manner in which
the members thereof were paid their per diem and ex-
penses, are repealed by chapter 7 of the acts aforesaid.
The provisions of that chapter must be held to control the
di.sp?sition of all money received by such bhoards and com-
missions and the manner of payment of the per diem and
expenses of their members.

"I‘he treasurer of state and auditor of state are
directed to keep accountsof such funds received by them,
and there is no provision in the act referred to for cover-
ing such funds, or any unexpended balance thereof, into
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the general funds of the state treasury. In the absence
of such a provision, I think that chapter 7 of the acts of
the thirtieth general assembly must be construed to re-
quire the treasurer of state and the auditor of state to
keep open accounts of such funds for the payment of the
per diem and expenses provided for in the act, and that
such funds or any unexpended balance thereof cannot,
under the existing law, be covered into the general funds
of the state treasury. :
Respectfully submitted,
Cuas. W. MuLLaN,
Attorney-General of ITowa.
Jannary 27, 1905.
To Tar HovorasLe Execurive CounoiL
of the State of Iowa.

Scroor ELeorions—REcisTRATION oF VoTrERs—The statute
requires a registration of electors at all elections in
school districts having a population of five thousand
or more.

© Sie—I am in receipt of your communication of the 31st
instant, enclosing a letter of Mr, A. J. Edwards of Water-
loo, Towa, in which you ask for an opinion as to whether
in school distriets having a population of five thousand
or more a registration of the electors is required at an
election of such district. In compliance with such re-
quest T beg to submit the following opinion:

Section 1078 of the general law, providing for the reg-
istration of voters at general and special elections, con-
tains the provision that no registration of voters for
school elections shall be required, and such provision
will be effective, unless it has been repealed, -either
directly or by implication, or is controlled by other special
provisions of the statute.
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Section 2755 of the code provides

“Egoh sechool corporation having five thousand or
more inhabitants, may be divided into not more than
five precinets, in each of which a poll shall be held at
a convenient place fixed by the hoard of directors
for the reception of the ballots of the voters rvsidin}é
in such precinet. A separate register of the voters
of each precinct shall be prepared by the board from
the register of the electors of any city included with-
in such corporation, and for that purpose a copy of
such register of electors shall he furnished by the
clerk of the city to the board of directors. Eefore
each annual meeting, these registers shall be revised
and corrected by comparison with the last register
of elections of such city, and shall have the same force
and effect at school meetings held under this seection
In respect to the reception of votes thereat, as the
x.-egls.tet’of election has by law at general elections

This section of the code was amended by the enact-
ment of chapter 105 of the acts of the twenty-eighth
genelfal assembly, by striking out the words ‘““not more
ﬂmn !_ive ?‘mcineta” in the third line, and inserting in lieu
thmm!, Such number of precinets as the board of
dhl;ﬁom shall determine’’,

At was again amended by chapter 125 of the acts -of
ilii msmaﬁ general assembly, by substituting a
perio, M the semi-colon after the word ““elections’ at
the ‘end of the thirteenth line, and inserting after
such period the following provision : '

““The hoard of directors of such sch
. whe board of directors of sue ool co -
tion, on or before the last Monday prec mnr:h
election, shall appoint two suitable persons to be reg.
istrars m each of the election precinets of nfh
school corporation for ~the of voters
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appointed, and shall hold continuous session from
nine o’clock in the forenoon until seven o’clock in the
afternoon. Any person claiming to be a voter and
who is not already registered in the proper precinet,
may appear before them in the election precinet
where he claims he is entitled to vote, and make and
subscribe under oath a statement in the registry
book; which oath and statement shall be of the same
general character as that preseribed by section 1077
of the code, and shall thereupon be granted a certif-
icate of registration.”’

Were it not for the provision of section 1078 quoted,
it would be at once conceded that section 2755, as amended,
requires the registration of voters at school elections in
districts having a population of five thousand or more.
The legislature has specifically provided the method and
manner in which such registration shall be made, and has,
by two amendments made since the adoption of the code,
recognized that the provisions of that section require the
registration of voters in such school districts.

It is a well settled rule of statutory construction that
where there is a specific act of the legislature covering a
particular subject, general statutes relating to the same
subjeet, if repugnant to the special act, must give way and
the special statute will control.

Section 1078 is a part of the general election law of the
state, and will control, except where the legislature has,
by specific enactment, declared a different rule to exist.

Section 2755, as amended by the acts of the twenty-
eighth and twenty-ninth general assemblies, is a part of
chapter 14 of the code, which relates to the system of
common schools in the state. The chapter is a specifie
act relating to the particular subject of common schools,
and in that sense is special in its character.

The provisions of section 2755, which relate to the

registration of voters in school districts having a popu-

lation of five thousand or more, must therefore be held
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to control the question of such registration, and to re-
quire a registration of electors at all elections in school
distriets having a population of five thousand or more, as
therein provided.
Respectfully submitted,
Caas. W. MuLLaN,
Attorney-General of Iowa.

Janunary 31, 1905.

Hox. Joux F. Ricas,
Superintendent of Public Instruction.

CoNviors—I)ISOHARGE OF FROM STATE PENITENTIARY—A
prisoner in a state penitentiary must serve the full
term for which he was sentenced, which term shall be
computed from and including the day on which he
was received, and exclusive of time spent in solitary
confinement,

Des Moines, February 2, 1905,

Hon. N. N. JonEs, :

Warden of Penitentiary,
Fort Madison, Towa.

Dear Sie—I am in receipt of your favor of the 1st
instant in which you request my opinion as to the con-
struction which should be given section 5682 of the code
relating to the disckarge of convicts from the peni-
tentiaries of the state.

This seetion provides: »

““No conviet shall be discharged from the peni-
tentiary until he has remained the full term for which
he was sentenced, to be computed from and inelud-
ing the day on which he was received into the same,
exclusive of the time he may have been in solitary

confinement for violation of the rules and reg-
ulations of the ;gom unless he he pardoned egr
otherwise released by legal authority.”” =
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tentiary under a sentence imposed upon him, the time
during which he has been in solitary confinement for any
violation of the rules and regulations of the prison, must
be excluded from the computation; that is, the prisoner
must serve the full term for which he was sentenced and
such term shall be computed from and including the day
on which he was received into the penitentiary, exclusive
of the time he may have been in solitary confinement.

The provisions of this section must be read in and as a
part of every judgment by which a prisoner is sentenced
to serve a term in the penitentiary, and such judgment
must be construed as fixing the term of the sentence which
the prisoner shall serve, exclusive of the time he is in
solitary confinement for any violation of the rules or
regulations of the prison.

This construction does not add anything to the term
for which the prisoner is sentenced; it simply excludes
from the computation of such term the time he is in soli-
tary confinement.

This question was submitted to my predecessor, Mr.
Remley, and his opinion given thereon is in accordance
with the conclusion which I have reached.

Under our statute it is clear that the time during
which a prisoner is in solitary confinement is no part of
the sentence which he is required to serve under the judg-
ment of the court.

I am,

Yours very truly,
Cuas. W. MuLLax,
Attorney-General.

TAxATION—LIABILITY OF MEMBERS OF THE NATiONAL GUARD
1o Pay Pour Tax—Members of the National Guard

during their term of service cannot be required to pay

~apoll or capitation tax.

 Sm—In compliance with your request for an opinion
as to whether the members of the Iowa National Guard

;
:
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are exempt from the payment of the capitation tax re

.qu}red by subdivision 2 of section 1303 of the code‘ ‘to b<

levied on each male resident over twenty-one years i‘

age, I beg to submit the following: s
Section 2209 of the code provides:

“Every officer and soldier of the
' 3 . § guard shall be
exempt fr 'y 4 ax i i
3 Sel‘vicéoyl“my_\.”dut_\ and poll tax during his term
. The question which then arises is whether the capita-
tion tax, required to be levied on each male resident over
tt!]e algéeogf twenty-one years under the provisions of sec-
ion , 18 a poll tax within the meaning of i
sions of section 2209, st i
Poll tax is defined by Bouvier as—

B
Capitation tax; a tax assessed on every head, i.

(}’ on evely "lale ()! a cer I,aln age e‘(! acco (1][] 0
g ’ ’ T g t

The definition given in thé Ameri :
clopedia of Law is: can and English Ency-

““A poll tax or capitation tax is i
sum 1»a1d> upon the individual simSl;a xwii’:lll'o?ltsg-:ct{ﬁ?
ence to his property, business, or ezﬁployment.”

This definition is supported by the following cases:

Hylton v. United States, 3 Dall., 171; :

Head-Money Cases, 18 Fed. Rep., 135;

Glasgow v. Rowse, 43 Mo., 480; ,

Gardner v. Hall, 61 N. C., 21.

In Hylton v. Uni Sz :
Jnatieey 0};0:5 :: United States, supra, it is said by Mr,

“I am inclined to think, but of thi i
ook g sId

§ Judicial opinion, that the direct tazes contemplated
or Bl mtﬂ, h‘mon, are only two, to-wit, a capitation
Taskibe o ply, without regard to property, pro-
land”’, e e @“}mm; and a tax on
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These definitions are logieally correct and, under the
aunthorities cited, the tax provided for in subdivision 2
of section 1303 must be held to be a poll tax and to fall
swithin the provisions of section 2209 which exempt every
officer and soldier of the National Guard from the pay-
ment of poll tax during his term of service.

I am therefore of the opinion that the members of the
National Guard during their terms of service cannot law-
fully be required to pay the capitation tax required to be
levied by the provisions of section 1303.

Respectfully submitted,
Cras. W. MuLrax,
Attorney-General of Towa.
February 6, 1905.
Hox. W. H. THrIFT,
Adjutant General of Iowa.

InsurancE—Acexts' Licensk Fees—Fees paid to the audi-
tor of state by an insurance company are held by him
as trustee until the license is issued.

Sir—I am in receipt of your favor of the 2d instant, in
which you request my opinion as to when the money re-
ceived by you from insurance companies for the purpose
of paying for licenses to be issued to the agents of such
companies, is required to be paid into the state treasury
under the provisions of chapter 7 of the acts of the thir-
tieth general assembly. In compliance with your re-
quest T beg to submit the following :

The money received by you from insurance companies
to be applied in payment of the licenses which you are
required under the statute to issue to its agents, must be
held by you as trustee of such insurance companies until
you have made the proper investigation for the purpose
‘of determining whether the licenses requested by the in-
surance companies should issue or not. Such money
does not become the property of the state until the
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licenses requested by the insurance companies have been
issned by you and the money applied in payment thereof.
After you have investigated the condition of an insurance
company applying for licenses to its agents, and have
jssuned such licenses as requested, and applied the money
received by you from the company in payment of such
licenses, the money then becomes the property of the
state and should be paid over to the treasurer of state
by the fifteenth day of the following month. B
Respectfully submitted,
Cras. W, MuLnax,
Attorney-General of Iowa.
February 6, 1905."
Hox. B. F. Cagrovr,
Awuditor of State.

CorLATERAL InaERITANCE TAXx—REPORT OF COUNTY ATTOR-
xBY T0 TREASURER OF STATE—CoMPENSATION—(1) A
county attorney is not entitled to a reporting fee upon
any estate other than that in the county in which he
holds office. (2) The maximum reporting fee of the
county attorney is twenty dollars, (8) The county
attorney who discovers and reports an estate subject
to tax is entitled to the fee.

Sr—1 am in receipt of your favor of the 7th instant
in which you request an opinion upon the following ques-
tions:

1. Is a county attorney authorized to report an
estate or property which is in a county other than that in
which he holds office and which is liable to pay collateral
inheritance tax, and to receive the statutory fee for re-
porting the same?

9. If an estate is reported of sufficient value to
entitle the attorney reporting the same to the maximum
fee of twenty dollars, and afterward he or his successor
in office discovers additional property belonging to the
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estate subject to collateral inheritance tax, may a report-
ing fee be legally paid based on the tax collected on the
value of the property subsequently discovered?

3. If the tax collected from an estate on the value
of the property as originally reported is not sufficient to
entitle the attorney reporting the same to the maximum
fee, can a reporting fee be legally paid to his suceessor,
based on the tax collected on the value of the property
subsequently discovered, provided the total reporting fee
does not exceed twenty dollars?

These questions will be considered in the order stated.

First—Section 1477-d of the supplement to the code
provides:

“Tt shall be the duty of the county attorney of
each county to report to the treasurer of state the
death of all persons whose estates are liable to pay-
ment of the collateral inheritance tax, and the de-
seription of any property located in the county
liable to such tax, and to perform such further legal
services in the enforcement of said tax as he may be
directed to do by the treasurer of state * * * .

Rule 6 of the rules adopted in accordance with the pro-
visions of section 6 of chapter 37 of the acts of the
twenty-seventh general assembly provides:

“Tt ghall be the duty of each county attorney to
make examination from time to time of all reports
filed with the clerk by administrators, executors and
trustees, pursuant to law or the provisions of these
rules; also to make examination of all foreign wills
offered for probate or recorded within his county, as
well as of the records of deeds and conveyances in
the recorder’s office of said county, and if from such
examination, or from information or knowledge com-
ing to him from any other source, he finds or believes
that any property within his county, or within the
jurisdiction of the district court of said county, has
since July 4, 1896, passed by will or by the intestate
laws of this or any other state, or by deed, grant.

~sale or gift, made or intended to take effect, in

REPORT OF THE ATTORNEY-GENERAL. 183

possession or enjoyment after the death of the testa-
tor, donor or grantor, to any person other than to or
for the use of the father, mother, husband, wife,
lineal descendant, adopted child, the lineal descend-
ant of an adopted child of a decedent, or to or for
charitable, educational or religious societies, or insti-
tutions within this state, he shall make report there-
of in writing to the clerk of the distriet court, em-
bodying in such report, so far as he is able, all the
facts mentioned in rule 2 of these rules, and cause the
notice required by rule 3 hereof to be properly given
and returned.”’

Rule 7 provides:

“The county attorney shall also attend and make
report to the court concerning the progress of all
cases pending for the collection of such tax, together
with any other facts which, in his judgment, may aid
the court in enforcing the general observance of the
collateral inheritance tax law.”

The statute and rules referred to require each county
attorney within the state to act in his official capacity
in reporting estates which are liable to pay a collateral
inheritance tax. That is, by such statute and rules it is
made a part of the official duty of each county attorney
to report to the treasurer of state estates and property
which should pay the collateral inheritance tax fixed by
law. For the performance of such duty each county
attorney is entitled to a compensation of ten per cent of
the tax payable to the state, but such compensation shall
not exceed the sum of twenty dollars in any one estate.
The reporting of such estates and property to the treas-
urer of state being a part of the official duty of each
county attorney, it can only be required of him in the
county in which he holds office.

It follows as a corollary that a county attorney has no
authority to make report of any estate which may be
liable to pay collateral inheritance tax which is located
in, and must be administered upon and settled in, any
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county other than that in which he holds office and in
which he is entitled to act in his official capacity.

The langnage of section 1477-d hereinbefore quoted, as
well as ‘that of rule 6, clearly indicates that it was the
intention of the legislature to confine the acts of each
county attorney to the estates and property which are
within the jurisdiction of the courts of his county, which
are liable to pay collateral inheritance tax, and not to
confer jurisdiction beyond the county in which he holds
office, nor to give him authority to report estates and
property in other counties and receive the compensation
fixed by law therefor,

No other construction can, in my opinion, he placed
upon section 1477-d or upon rule 6. If county attorneys
were permitted to go outside of their respective juris-
dictions and report estates in counties other than those
in which they hold office, the tendency would be to create
confusion and uncertainty as to their duties, and as to
whom the fee for reporting estates should be paid.

Under the view which I have taken of the proper con-
struction and interpretation of the statute and rules
governing the reporting of estates to the treasurer of
state by county attorneys, I am of the opinion that a
county attorney is not entitled to a reporting fee upon
any estate in a county other than that in which he holds
office, as such estate is beyond the jurisdietion of the
courts of his county.

Second—The maximum fee fixed by statute to which a
county attorney is entitled for reporting an estate liable
to the payment of the collateral inheritance tax, is twenty
dollars; and although property of more or less value may
be discovered after his report is made, the discovery ol
such property eannot increase the amount of compensa-
tion to which such county attorney is entitled for making
his report, if he has received the maximum sum provided

by law. He would, of course, be entitled to the three per

cent provided by statute on the amount of taxes collected

2
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for his services in relation thereto, but under no con-
struction of the statute would he he entitled to have the
amount of his reporting fee increased in any estate be-
yond the maximum fee of twenty dollars.

Third—If, after a county attorney has reported an
estate as liable to pay collateral inheritance tax, and re-
ceived his fee for reporting the same, his successor in
office discovers other property which was not discovered
or reported by his predecessor, and reports the same to
the treasurer of state as property liable to pay collateral
inheritance tax, I think the county attorney who dis-
covers and reports such property is entitled to a fee for
reporting the same; but the entire fee paid both attorneys
cannot exceed twenty dollars in any one estate.

The rule suggested is in accordance with the statute,
and its adoption will, in my opinion, subserve the public
interest.

Respectfully submitted,
Cras. W. MuLLax,
Attorney-General of Iowa.
February 9, 1905.
Hoxn. G. 8. GrueerTsox,
Treasurer of State.

Exrourive Oouyom—Cost of transmitting census cards by
county auditors to be paid by the state.

Des Moines, February 14, 1905,

M. A. H. DAVHQR,

Secratqyl Ewecutive Council.
: Dear St—I am in receipt of your favor of the 10th
instant, reqmﬁng my opinion whether the county or
the state should pay the charges of transmitting the
census cards to the executive council, where such cards




186 REPORT OF THE ATTORNEY-GENERAL

are requested by the council to be sent by express at fre-
quent intervals for its convenience in expefhtmg the
compilation of the census. In reply, I submit that t}le
language of section 4 of chapter 8 of the acts .of the ﬂ].ll‘-
tieth general assembly indicates that the leglslature. in-
tended that all of the census cards should be transmitted
by the county auditor to the secretary of state at one
time, and not later than the fifteenth day of July. i

Tf, for the purpose of expediting the work of compiling
the census returns, the executive council desires the cen-
sus cards to be transmitted to the secretary. of state at
frequent intervals, the state will, in my opimon, be com-
pelled to pay the cost of such transmission, as the. 'act
under which the state census is taken makes no provision
for such transmission or for the payment of the cost
thereof by the counties.

I am, Very respectfully yours,

: Cuas. W. MuLrAN,
Attorney-General.

—_—

Roaps axDp Roap Tax—ConsoLiparios of Roap DisTrIOTS-—

PaymesT oF Roap Taxes—Chapter 53 of the acts of

the twenty-ninth general assembly requires that a.}l

road districts in each township in the state be consoli-

dated into one district, and that all road taxes paya-
ble in money shall be collected by the county treasurer

as other taxes. .

et Des Moines, February 16, 1905.
Mz. A. H. Davisox,
Secretary Ewecutive Council.

Dear Sie—I beg to acknowledge the receipt of your
favor of the Oth instant, in which you request my opinion
as to the time when road taxes are payable under the
statute. In reply to such inquiry T submit the following:

The general law relating to the payment of road taxes,
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in force prior to the enactment of chapter 53 of the acts
of the twenty-ninth general assembly, is found in section
1413 of the code, and provides that all road taxes payable
to the county treasurer shall be due with the first install-
ment of other taxes and subject to the penalty for non-
payment as other taxes. This statute controlled the pay-
ment and colleetion of road taxes, except as provided by
sections 1532 and 1533 of the code. The provisions of
these sections, relating to the time of the payment of road
taxes, are as follows:
Section 1532.

““The board of township trustees, at its regular
meeting in April, may consolidate the road districts
thereof into one road district, and it may at such
meeting subdivide, returning to the former plan of
road work, after a three years’ trial of the single
distriet system. If this system shall be adopted, the
road fund belonging to the several road districts shall
at once become a general township road fund, out of
which all claims for work done or material furnished

for road purposes prior to the change, and unsettled,
shall be paid.”

Section 1533.

““Where the one road district plan is adopted, the
board of township trustees shall order and direct the
expenditure of the road funds and labor helonging
or owing to the township; may let, by contract, to the

~ lowest responsible, competent bidder, any part or all
~ of the work on the roads for the current year, or may
- appoint a township superintendent of roads, with one
re assistants, to oversee, subject to the direction
board, aig or any part of the work, but it shall

~mot incur an in for such purposes unless
wm been or shall at the time be provided for
Tl ies e the

levy; and may order the township
county treasurer as other taxes * *.”’

succeeding year paid in money and
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order and direct the expenditure of the road fm)d.s of t}le
township, to let by contract to the lowest responsible bid-
der all or any part of the work on the roads, and to re-
quire the township road tax to be paid in money and col-
lected by the county treasurer as other taxes. The power
conferred upon the board of township trufteos b.y Fhe
legislature was wholly diseretionary. ';\‘o_ obligation
rested upon it to consolidate the road dlStI‘l.CtS' of the
township or to require the road tax to be paid in money
and collected by the county treasurer as other -taxes.

If the board exercised the diseretion givc.en it by the
legislature, and consolidated the road d..lStI'lCtS of the
township and required that the township road tax be
paid in money and collected by the treasurer as other
taxes, the payment and collection of the taxes of the town-
ship in which the consolidation was made were governed
by the provisions of the sections quoted, and not by the
general law relating to the payment of road taxes. '1_‘he
road taxes of the township in which such consolidation
was made, under the provisions of the sectioPs referr.ed
to, became due and payable in two equal semi-annual in-
stallments as county and state taxes. ;

Under the law as it then existed, all road taxes in tow.n-
ships where there was no consolida.tion of the road dis-
tricts, were payable with the first ms.tallment ?f county
and state taxes, while the road taxes in townships 'where
such consolidation had been effected were payable in two
installments the same as other taxes.
mBy the enactment of chapter 53 qf the acts of the
twenty-ninth general assembly, section 1532 of the co?;
was repealed. The discretion cor.xferred upon t.he hoa
of township trustees by that section, to oqnsohdate the
road distriets of a township into one district and to re-
quire the tax to be paid in cash and collected as othe;
taxes, was taken from such board, and every board .c;
township trustees within the state was required at tlh :
regular meeting in April, 1903, to consolidate all.of e
road distriets in the township into one road district.
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By the same act, section 1533 of the code was amended
by striking out the words ‘‘with one or more assistants”
in the sixth line, and by striking out the word ““may’’ in

the ninth line of the section, and inserting the word
““ghall’’ in lieu thereof; and by striking out and insert-
ing other words the effect of which is not material in this
inquiry. '

By striking out the word ‘““may’’ in the ninth line of
section 1533 of the code, and inserting the word ‘‘shall”’
in lien thereof, the legislature made it mandatory upon
the board of township trustees to require all road taxes
to be paid in money and collected by the county treasurer
as other taxes.

Section 1540 of the code, as amended by the acts of
the twenty-ninth general assembly, is in harmony with
the provisions of section 1533 as amended, and provides:

‘““He (the township clerk) shall, within four weeks
after the trustees have levied the property road
tax for the succeeding year, certify said levy to the
county auditor, who shall enter it upon the tax

hooks for collection by the county treasurer as other
taxes.”’

Section 18 of the act of the twenty-ninth general
assembly repeals all acts and parts of acts in conflict with
the provisions of chapter 53.

The effect of the enactment of chapter 53 was to require
that all road districts in each township in the state be
consolidated into ome distriet, and that all road taxes
payable in money should be collected by the county
treasurer in the same manner as other taxes. The pro-
visions of section 1413, by which road taxes were made
payable with the first installment of state and county
taxes, and those of sections 1532 and 1533, by which a
discretion was vested in the board of township trustees
of each township, were repealed by section 18 of the act of
the twenty-ninth general assembly.

This was the condition of the law relating to the pay-
ment of road taxes in this state as it existed at the time
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of the convening of the thirtieth general assembly. That
body attempted to make a further change in the law
governing the collection of road taxes, by amending sec-
tion 1533 of the code by striking out the words ‘‘as other
taxes’” in the eleventh line of that section. It will be
observed that the words ‘““as other taxes’’ are in the tenth
line of section 1533, as it appears in the supplement to
the code with the amendments made by the twenty-ninth
general assembly incorporated therein, and that the
words ‘‘as other taxes’’, to which the amendment of the
thirtieth general assembly is directed, are in the eleventh
line of section 1533 as it appears in the code before it was
amended by the twenty-ninth general assembly.

The amendment attempted to be made by the thirtieth
general assembly must be held to apply to section 1533 of
the code as the same existed before it was amended by
the twenty-ninth general assembly, and not to that sec-
tion as it appears in the code supplement after such
amendment.

Tt is clear from the language of section 2 of chapter
50 of the acts of the thirtieth general assembly, that the
legislature had in mind, at the time that chapter was
enacted, section 1533 as it appears in the original code,
and uut as it appears in the codo eupplomont.

That section as it appears in the code gave to the board
of township trustees the discretion to require the pay-
ment of road taxes in cash, to be collected as other taxes,
and that power was entirely abrogated and taken away
from such board by chapter 53 of the acts of the twenty-
ninth general assembly. So that at the time the thirtieth
general assembly undertook to amend section 1533 by
striking out the words ‘‘as other taxes” in the eleventh
line thereof, the provisions of that section, as well as the

words stricken out, had been in effect repealed by the-

twenty-ninth general assembly, and were not then in force
as a statutory law of the state.

ar——
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The striking out of the words ‘“as other taxes’’ in the
eleventh line of section 1533 of the code had no effect
whatever upon the provisions of that section or of section
1540, as they appear in the supplement, with the amend-
ments made by the twenty-ninth general assembly incor-
porated therein. Both of these sections as so :{mondcd
require the road taxes to be paid in cash and collected by
the county treasurer as other taxes. f= ol

Taking all of these different sections and the amend-
{neflts thereto together, and giving each the force to which
it is entitled, it is impossible to reach any other co
clusion than that the provisions of sections 1533 tll?(i
1540, as they appear in the supplement to the code. con
trol the payment of road taxes and the collection tliereoi;'
by the c?unty treasurer, and that such taxes are due and
p'ayable in two equal semi-annual installments at the same
time that state and county taxes become due and payable
and are to be collected in the same manner. gy

Yours very respectfully,
Caas. W. MuLLaN,
Attorney-General of Iowa.

Ciry CounoiL—Powzr To CoNsTRUCT BRIDGES—A ci
911 has the power, without consulting the Arf:'te{' (;:::t
;:;prﬁv%ment comm?nsion, to locate, erect and main-
rqu; ir:. ges over a river as the public necessities may
Sm—In response to your request of th i
lf)or my opinion whether the city council of 002:1; IRH:;?:II:
C:ia power to locate and erect new bridges across the
- rtnt;or where no bridges have heretofore existed,
b m::i‘s i e approval by the river front improvement
ey, sion of the plans and specifications locating such
ri Segcz;, abutments and piers, I submit the following:
on 757 of the code imposes upon cities the care,

supervision and control of all : -y
Mortgs Swer) public bridges within their
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Section 758 provides:

‘(lities of the first class shall have full control ot:
the bridge fund levied and collected as provided I});v
law, and shall have the right to use the same for the
constrnetion of bridges, culverts gmd qpproaches
thereto, repairing the same, and paying brldgeb bonds
and interest thereon, issued by such city, and shall
be liable for defective construction the'rgof, and fail-
ure to maintain the same in safe condition, as coun-
ties now are with reference to county })rldges,_apd no
county shall be liable for any such bridge or injuries

caused thereby.”’

Section 958 makes the provisions of sections 757 and
758 applicable to cities acting under spe.cial charter..

The bridges erected upon or connecting s.tree.ts in a
municipal corporation are a part of the public highways
and are under the control of the officers of the corpora-
tion whose duty it is to so construct the same that the'y
shall afford reasonable and safe facilities for public
travel. - -

The power to construct and maintain bridges upon t‘l’le
public highways of a city of the first class, re§ts within
the diseretion of the municipal authorities, subject to the
restriction® that such bridges must be so const.r}lc':ted as
to afford reasonable, safe and convenient facilities for
public travel. '

By section 758 a city is made liable for any .damages
which may be sustained becanse of the defective con-
struction of any bridge erected by it.

The legislature has given to cities of the first class_tl}11e
power to erect such bridges upon its streets and high-
ways as the public necessities may reasonably demand,
and to so locate and construct the same as shall afford
safe and convenient means of travel. :

I find nothing in the act of the twenty-ninth general
assembly, by which the river front improven:}ent com-
mission is created, that takes from or abridges the
power of the council of cities of the first class to locate

e
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and construet highway bridges at such places upon the
streets and highways of the cities, or across streams, for
the purpose of connecting such streets and highways, as
the convenience of the traveling public demands.

The location and erection of abutments and piers are
incidental to the construction of a bridge, and the duty
rests upon the city council to so locate and construct the
same that the safety of the inhabitants of the city shall
not be endangered thereby, and that the superstructure
thereon shall be safe and commodious for public travel.

The control of the highways and bridges within a munie-
ipal corporation falls within the recognized and legiti-
mate acts of municipal government, and no act of the
legislature should be held to abridge or take away such
control, unless its express language is susceptible of no
other construction; and even then it may be well doubted
whether it is within the power of the legislature to take
the control of the highways and bridges within a munici-
pal corporation from the corporate authorities. That
question does not, however, arise here.

Under the provisions of the statute cited, and of the
act creating the river front improvement commission, [
am of the opinion that the city council may locate bridges
wherever public necessities require, without submitting
its plans and specifications to the river front improve-
ment commission for its approval.

It is of course desirable that the city authorities and
the river front improvement commission act in harmony,
and to that end the plans of the one body should be sub-
mitted to the other, and an agreement which is satis-
factory to both hodies be reached; but as a matter of law
the city eouncil, in the exercise of its diseretion, has the
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power, without consulting the river front improvement
commission, to locafe, erect and maintain such bridges
as the public necessities may require. -
Respectfully submitted,
Cras. W. MuLLaxw,
Attorney-General of ITowa.
February 17, 1905.
Hox. Auserr B. CuMMINS,
Governor of Towa.

Somoor, Distriors—ExTENSI0N 0F CORPORATE LiMrrs OF A
Crry or Townx—I1f the corporate limits of a city or
town are extended so as to include territory which was
not within the independent school district thereof,
such extension, by operation of law, changes the bound-
aries of sail district.

Sie—I am in receipt of your favor of the 21st instant
asking my opinion upon the following questions:

«When the corporate limits of a city or town are
extended beyond the boundaries of the existing in-
dependent distriet in which such city or town is
located, thereby causing a change in the boundary
of the school corporation, as provided in chapter 89
of the acts of the twenty-seventh general assembly,
we desire your opinion upon the following questions:

First—Is it necessary that the districts affected
by this change elect an entire new board as provided

in section 280217

Second—When does the change in said school cor-

poration become operative?”’

In response to your request I submit the following

opinion:
Section 2802 of the code provides:

«When any changes are made in the houndaries
corporations, the boards of directors
in office at the time shall continue to act until the next
regular school election, when the new corporation

of any school
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shall organize by the election of directors in accord- V

ance with the new houndaries, whereupon the new
Imm‘d' :\'h‘u'll make an equitable division of all \'l\‘\‘(it‘
and liahilities of the corporations uiTuotod“ oo
The provisions of this section are mandatory, and if
any changes are made in the boundaries of any school
distriet in the state, the directors in office at the t.imo that
such change is made can continue to act only until ‘the
next regular school election. At that time nn‘entire now'
board must be elected. ‘
Section 1 of chapter 89 of the acts of the twenty-seventh
general assembly provides: ; :

““When the corporate limits of any city or t
. A : e » own
ex.\'teqded outside the existing independent districta(r:'
dlStl‘.l(‘.tS', the boundaries of said independent district
or distriets shall also be correspondingly extended’’.

J 'qnder the provisions of this section, if the corporate
limits of a city or town are extended so as to include terri-
tory which was not within the independent school dis-
t.rlct of such city or town prior to the extension of the
lines of the corporation, such extension, by operation of
law, changes the boundaries of the independent school
distriet and of the district into which such corporate lines
are extended.

The boards of directors of the respective districts
where the boundaries of the school districts are changed
by the extension of the lines of the corporation, can act
ign th.eir official capacity only until the next regular elec-
tion in the respectivedistriets. At such regular election,
each of the districts, the corporate boundaries of which
hnv:e been changed, must organize by the election of an
entire new hoard of directors in accordance with the new
boundaries, and make such an equitable division of all
assets and liabilities of the two school corporations as
mybeqn;d’mbyt‘hsuspoot’weboudm g

Section 2802 of the code is applicable to cases where the.
change of houndaries of school districts is made by the
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extension of corporate lines, as well as to cases where
such change is made by an agreement of the respective
boards of the school districts.
Respectfully submitted,
Caas. W. MuLLAN,
Attorney-General of Iowa.

February 23, 1905.

Hox. Joun F. Ricas,
Superintendent of Public Instruction.

Towa MoxumesT—It is held that the title to the land
selected as a site by the Andersouville Monument
Commission is such as to secure the rights of the state
therein in perpetuity.

Des Moines, Februnary 28, 1905.

Mz. D. C. BisHARD,

Secretary, Andersonville Monument Commission,
Altoona, Iowa.

Dear Sim—As to whether the title to the land selected
as a site upon which to erect the Iowa monument at
Andersonville, Georgia, is such as to fully protect the
rights of the state therein in perpetuity, and insure its
freedom from taxes or other liens of any character, I beg
to say:

The site selected is, as I am informed by the com-
mission, in the Andersonville, Georgia, national ceme-
tery, directly south of the New Jersey monument erected
therein.

The title to the national cemetery at Andersonville,
Georgia, was acquired under an act of congress February
92, 1867, and is in the United States, the same having
been ceded to the United States by an act of the legis-
lature of Georgia, approved October 25, 1870.

T am informed that a copy of the design of the Towa
monument, with its dimensions and inscriptions thereon,
has been submitted to the quartermaster general of the
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United States for approval, and that the same has been
approved by him and permission granted to erect such

monument at the place selected by the Towa Anderson-
ville monument commission. The title to the site upon
which it is proposed to erect the monument, acquired
thronugh the government in the manner suggested, will,
in my opinion, fully protect the rights of the ’stnto
therein in perpetuity, and will insure freedom from
taxes and other liens.

It appears to me that the selection of the site by the
Towa Andersonville monument commission is an eminent-
ly proper one for the erection of the monument, and that
such selection in all respects complies with the statute
making the appropriation therefor.

I am, Very respectfully,

Cuas. W. MuLLAN,
Attorney-General of Iowa.

Somoor CorporaTION—LIMIT OF INDEBTEDNESS—AN incor-
porated town and a school district which is within the
territorial limits thereof, are distinct corporations and
the indebtedness of one in no wise affects the other,
so far as the vonstitutional limitation thereon is
concerned,

Des Moines, March 1, 1905.

Hox. E. C. SpavLping,

Marble Rock, Towa.

Dear Sir—1I heg to acknowledge the receipt of your
est.eqmed favor of the 27th ultimo, in which you ask my
opinion as to the legality of bonds proposed to be issued
by the school district of Union township, which depends
upon the following facts:

. The corporation of Marble Rock, which is bonded to

1ts.nonstitntional limit, is within the school district of

Union township, and the district wishes to issue bonds

for the purpose of procuring funds to the amount of

fifteen thousand dollars for schoolhouse purposes.

Iy
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In reply I beg to say that, if the school distriet of
Union township has not exceeded the constitutional limit
which may be incurred by municipal corporations, it may
legally issue bonds to the amount of such limit for school-
house or other purposes. The fact that the corporation
of Marble Rock is within the school district referred to,
and that such corporation is indebted to the limit fixed
by the constitution, does not affect the right of the school
district to ineur an indebtedness within such limit. The
corporation of the town of Marble Rock and that of the
school distriet of Union township are separate and dis-
tinet corporations, and each has the legal right to incur
an indebtedness, independent of the other, to the extent
of the constitutional limitation.

The proposed issue of bonds for fifteen thousand
dollars by the school district, if the amount does not ex-
ceed the limit fixed by the constitution, will be a valid
issue.

1 am, Yours very truly,

Curas. W. MuLrax,
Attorney-General of Iowa.

SoH00L ENUMERATION—LEGaL Resiprscs o¥ TumAaTEe OF
§rare InsTiroTions—The inmates of a state institu-
tion do not acquire a residence which entitles the
school district in which such institution is located, to
enumerate them.

Sm—In response to your favor of the 28th ultimo, in
which you request my opinion as to whether the inmates
of the institution for feeble-minded children, located at
Glenwood, should be enumerated as residents of the school
corporation in which the institution is located, I beg to
submit the following:

The inmates of a state institution do not acquire a
residence which entitles the school district in which such
institation is located, to enumerate them, under the pro-
visions of section 2764. They are mot residents of the

>-aa--——-_‘
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school corporation within the meaning of that section.
The section is applicable only to actual residents of school
corporations, and not to persons who are inmates of a
state institution, and who do not acquire a residence
within such school corporation.
Respectfully submitted,
Cras. W. MuLrax,
Attorney-General of Iowa.
March 1, 1905.
Hox. Joux F. Ricas,
Superintendent of Public Instruction.

INSURANCE —DISCRIMINATIONS BETWEEN PERsoNS INSURED—
Policy of the State Life Insurance Company of Indiana
Constroed.

Sm—In compliance with your request for an opinion
as to whether the policy proposed to be issued by The
State Life Insurance Company of Indiana, is a contract
which may be legally issued by an insurance company
under the laws of this state, and upon the plan adopted
by the insurance company named, I beg leave to say:

After having carefully read the large amount of
written and printed matter bearing upon the question
submitted with the request and policy under considera-
tion, and after having obtained the opinions of two com-
petent actuaries who have given the policy careful exam-
ination as to the insurance provisions thereof, as deter-
mined from an actuary’s standpoint, I have reached the
coneclusion that the poliecy and the manner of issuing the
same, adopted by the insurance company, are not per-
missible under the laws of this state. The reasons for
my conclusion may be briefly stated as follows:

Thebp.:klbrkutwmtyymp‘ymmtlﬂepln,mdin
dated back seven years for the purpose, as is claimed, of
placing the insured in the class of those who took in-
surance in the company seven years prior to the issuance
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of the policy under consideration; that is, if the poliey
is issued upon the life of a person at the age of thirty-six,
it is elaimed by the insurance company that the person so
insured is placed in the eclass with those to whom
policies of the same character were issued at the age of
twenty-nine,

Section 1782 of the code prohibits any life insurance
company from making or permitting any distinction or
diserimination between persons insured in the same class
and of equal expectancy of life, in the amount or payment
of premium, or rates charged for policy of life or endow-
ment insurance, or in dividends or other benefits pay-
able thereon, or in any other of the terms or conditions
of the contract it makes.

The same section prohibits any insurance company or
agent thereof from making any contract of insurance or
agreement other than as plainly expressed in the poliey
issued, and prohibits any such company or agent from
paying or allowing, directly or indirectly, as an induce-
ment to insurance, any rebate of premium payable on a
policy, or any special favor or advantage in the dividends
or other benefits acerning thereon, or any valunable con-
sideration or inducement whatever, not specified in the
policy or contract of insurance.

Under the provisions of this statute, it becomes im-
portant fo inquire whether a person who takes the policy
proposed to be issued by the company, is placed upon the
same footing in all respects as a person to whom a twenty
year payment life plan policy was issued by the company
seven years prior to the issuance of the one under con-
sideration.

The claim of the insurance company is that, under the
plan adopted, and under which the policy is issued, the
person who is insured thereby pays to the company the
same amount paid by the holder of a like policy issued
seven years before, less the amount of premium required

REPORT OF THE ATTORNEY-GENERAL. 201

for losses and expenses, and that there is no discrimi-
pnation between the persons to whom the policy under
consideration is issued and those to whom a policy of like
character was issued seven years before.

Assuming the policy under consideration to have been
issued in the year 1903, the question to be determined is,
Does the person who takes such policy stand upon an
equal footing with those who took policies of the same
character in the same company in the year 18967

To place the entrant of 1903 in the class of 1896, and on
an exact equality with those who took insurance in 1896,
he should contribute in cash, or its equivalent, an amount
equal to the value of a policy issued on the same plan for
the same amount at the age of twenty-nine in 1896. The
value of such policy is the reserve value, plus its share
of the dividends earned by the class. The value of a
ten thousand dollar twenty year payment life plan policy
issued at twenty-nine years of age, and in 1896, is, in 1903,
the sum of $1355.70. The entrant of 1903 is not interested
in the losses or profits prior to the time that he takes his
insurance, and the reserve value and its share of divi-
dends earned by the class fix the amount which it is nee-
essary for him to pay to be put upon an equal footing
with those who, at the age of twenty-nine, took policies
of the same character in the company in the year 1896.
Any sum, either charged by the company or made a lien
upon the policy issned in 1903, in excess of or less than
the sum of $1355.70, is a diserimination in favor of or
against the person who takes the policy in the year 1903.

The plan upon which the policy under consideration is
proposed to be issuned is that it shall be antedated seven
years, that a lien of $1600, upon a ten thousand dollar
poliey, shall be charged against the policy, and that the
insured shall pay interest upon such lien; it being claimed
that the lien so charged against the policy places the
insured upon an equality with policies issued seven years
prior thereto. i




202 REPORT CF THE ATTORMNEY-GENERAL.

The charging of the lien of $1600 against the policy in
the manner proposed by the company, is a diserimination
against the person who takes the policy in the year 1903,
as the lien so charged is $244.30 in excess of the amount
which the entrant should be required to pay to place him
upon an equality with the class who took insurance seven
years prior thereto, at the age of twenty-nine years. By
this method the company receives $244.30 in excess of
the sum whieh it is entitled to receive for the insurance
written, and it is enabled to take out of the cash pre-
mium paid and the increase of the reserve by interest,
that sum and apply it to whatever purpose it may desire.

The person to whom the policy is issued receives no
advantage whatever in consenting to have it antedated
in the manner proposed, and the issnance of such a policy
is open to the most serious objection that it is almost
certain that the character of the contract will be mis-
represented by insurance solicitors, and that it will be
issued under a misunderstanding on the part of the per-
son who accepts it, as to its character and value.

It appears to be an attractive and alluring dodge
adopted by an insurance company for the purpose of
inducing persons to take insurance under a misrepre-
sentation as to the value of what they obtain. It is
possible that the officers and managers of the company
adopted this manner of obtaining insurance in good faith
and without any intention of misrepresenting the value
of the policy which they issue under the plan proposed;
but in placing this policy upon the market by means of
insurance solicitors, who are employed by the company
for the purpose of inducing persons to accept it, under
the plan adopted misrepresentations on the part of such
solicitors, and misunderstandings on the part of the per-
sons who are induced to accept the policy, are certain to
follow its use. While the insurance company may not be
chargeable with willful fraud or misrepresentation, I am

~ unable to see how it is possible for its officers ‘and man-
agers to adopt a policy of this character and employ

E U»n‘
g ol 2
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solicitors to sell it to persons wishing insurance under the
plan adopted, without knowing that the persons who are
induced to accept the policy will take it under a misrepra-
sentation as to the character and value of the contract
which they obtain from the company.

The issuance of the policy in the manner proposed, and
the charging of a lien against it in the sum of $1600, or
the requiring of the payment of that sum in cash by the
person who accepts the policy, is clearly a violation of the
section of the statute referred to, as it is a diserimination
between persons insured of the same class in the amount
or payment of premium or rates charged for life policies.

In my opinion the policy submitted, and the method
of issuing the same adopted by The State Life Insurance
Company of Indiana, should be prohibited by the in-
surance department of your office, and the insurance
company should be required to take up and cancel all of
the policies of the character named which have been
issued upon the plan outlined herein, and to return to the
persons to whom such policies were issued, the full

~amount of the premium paid by them thereon.
Respectfully submitted,
Cmas. W. MuLiax,
Attorney-General of ITowa.
March 8, 1905.
Hox, B. F. CarroL,
Auditor of State.

Rexts From Unsorp Somoor, Laxps—Disposition or—Rents
acerning from unsold school landsshould be credited
to the interest account of the permanent school fund.

Sir—1In response to your request for my opinion as to
what disposition shall be made of rents received from un-
sold school lands belonging to the state, I beg leave to
say that Iﬂ no statute which in terms provides for
the ﬁm of rents received from such lands. Such
rents, however, are a profit or income in the nature of

3
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interest derived from the permanent school fund, and
must be regarded as money paid for the use of a portion
of the permanent school fund of the state and credited to
the interest account thereof.
Respectfully submitted,
Cras. W. MuLLaN,
Attorney-General of Iowa.
March 8, 1905.

Hox. B .F. CagroLw,

Auditor of State.

INSURANOE—CHARACTER 0F Risks INsurRED AGainsT—THE
Term Accipent DeriNep—It is held that under the
insurance laws of this state a “physician’s liability
policy” may not be issued.

Sm—I beg leave to acknowledge the receipt of your
communication in which you request my opinion upon the
question of the authority of the Travelers Insurance
Company of Hartford, Connecticut, to issue a so called
“‘physicians’ liability poliey’’ in this state, a copy of such
poliecy being submitted with the request.

In compliance with your request I submit the follow-
ing opinion:

Section 1709 of the code, as amended by the twenty-
eighth and twenty-ninth general assemblies, designates
the kind of insurance and character of risks which may
be insured against in this state by insurance companies
other than life. The fifth subdivision of the section pro-
vides that insurance companies other than life may
“insure the health of persons and against personal in-
_juries, disablement or death resulting from traveling or
general accidents by land or water, and insure employers
against loss in consequence of accidents or casunalties of
any kind to employees or other persons, or to property
resulting from any act of an employee, or any accident or
_casnalty to persons or to property or death oceurring in

iy s
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or connected with the transaction of their business, or
from the operation of any machinery connected therewith,
except such insurance as is provided for in the next
paragraph”’.

Subdivision 6 of the section, which is the next para-
graph referred to, authorizes insurance against loss or
injury to person or property, or both, growing out of
explosion or rupture of steam boilers.

There are eight subdivisions of the section referred to,
and each designates a kind or class of insurance which
may be written by an insurance company in this state.
By the provisions of section 1710, as amended by the
twenty-eighth and twenty-ninth general assemblies, in-
surance companies are prohibited from issuing policies
of insurance for more than one of the classes named in
section 1709.

If the Travelers Insurance Company of Hartford, Con-
necticut, is entitled to write what is termed ‘‘physicians’
liability policies’ in this state, the authority to write
such policies must be found in subdivision 5 of section
1709, or it does not exist, as the legal maxim, ‘‘Expressio
unius est exclusio alterius’’ is applicable to the statute
authorizing the writing of insurance in this state, and the
writing of a so called physicians’ liability policy must
be held to be excluded unless express authority is given
for writing the same. It therefore is important to
analyze the provisions of that subdivision, and ascertain
whether its terms are sufficiently broad to permit that
class of insurance to be written within the state.

The character of insurance authorized by subdivision
5 may properly be divided into two classes:

(1). Any company organized under chapter 4 of title
IX of the code, or authorized to do business in this state,
may insure the health of persons and against personal
injuries, disablement or death, resulting from traveling
or general accidents by land or water.




by land or water? The policy proposed to
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(2). Any such company may insure employers
against loss in consequence of accidents or casualty of
any kind to employees or other persons, or to property
resulting from any act of an employee, or any accident
or casualty to persons or property, or both, oecurring in
or connected with the transaction of their business, or

from the operation of any machinery connected therewith. -

Unless the so called ‘‘physicians’ liability poliey’’ falls
within one of the classes of insurance designated by sub-
division 5 of the section referred to, no authority can be
found in the stainte for writing such insurance by any
insurance company.

Again takiag up the subdivisions of subdivision 5 of
section 1709, the question is presented, What are the kinds
of insurance authorized by such subdivisions?

First—The statute authorizes insurance companies to
insure the health of persons.

Second—I1t aunthorizes insurance companies to insure
persons against personal injuries, disablement or death,
resulting from traveling or general accidents by land or
water.

Third—To insure employers against loss in consequence
of accidents or casualties of any kind to employees or
other persons, or to nroperty, resulting from any act of
an employee, or any accident or casnalty to persons or
property, or both, occurring in or connected with the
transaction of their business, or from the operation of
any machinery connected therewith.

Ts the power given by either of the clauses of the
statute referred to broad enough to authorize the
jssuance of physicians’ liability policies by insurance

companies?
Such insurance is clearly not an insurance of the health
of persons.

Is it insurance against personal injuries, disab
or death resulting from traveling or general

” !' _ﬂ!ii "’ ‘
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the Travelers Insurance Company by its terms insures
the physician or surgeon therein named against loss from
common law or statutory liability for dnn';ugos on account
of bodily injuries, fatal or non-fatal, suffered by anv “"-
gon by reason of any error or mistake ‘ ta B
as;n;ed i;n the practice of his profession.
has been forcibly urged on the part of the Ins .
Company that indemnity against Iu}sslit' r((:utntlcl'(rnl::lr:‘nl!:\i
or stfztutor)' liability for damages on account of bodily
mgtmes suffered by any person by reason of an error (;r
mlsi.;ake made by the assured, is valid, and that insurance
aga.mst one’s own negligence is not void as against public
polgcy. It is also urged that the insurance created Bv the
poliey ref-erred to is insurance against personal injﬁries
or what is commonly known as accident insurance aﬁti
ther‘efore authorized by the provisions of subdivisiox; 5 of
section 1709 of the code.

The cases cited by counsel for the Insurance Company
upon the proposition that insurance against common law;
or statutory liability for damages on account of bodily
injury suffered by any person, by reason of an error or
m made by the assured, is valid, are all cases of
insurance of property against loss or damage by fire;
all of them relate to the question of the ad-
' the liabilities of insurance companies where .
a re-insurance or a double insurance of the

ed or destroyed. Nome of them bears
under consideration.
support of the proposition that the

wﬁay W to be issued is a

[insurance, are not authority for the
Tn all of the cases the

made by the

person
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under circumstances where the insured was not at fault,
was an accident within the meaning of the policy held by
the person injured; and substantially the same rule is
held in Snyder v. Insurance Company, 24 Wis., 28. These
cases throw no light upon the question of the right of
an insurance company to issue a policy, whereby it under-
takes to indemnify a physician or surgeon against liabil-
ity for damages arising from an injury to a patient,
caused by the failure of such physician or surgeon to
bring to his assistance the ordinary knowledge, learning
and skill which the law requires, or by reason of negli-
gence upon his part in the treatment of such patient.

The Travelers Insurance Company, by the policy under
consideration, does not undertake to insure the person
therein named against personal injuries, disablement or
death resulting from traveling or general accidents by
Jand or water, but against any legal liability which he
may incur by reason of his want of proper skill or knowl-
edge in his profession, or by reason of any negligence
or carelessness npon the part of the insured in the treat-
ment of a patient.

There is a very wide distinction between the kind of
insurance sought to be effected under the policy named,
and that which is permitted under subdivision 5 of sec-
tion 1709 of the code. That subdivision permits in-
surance of the health of persons and against personal in-
juries, disablement or death resulting from traveling or
general accidents by land or water.

The definition of the word ‘‘accident’ as given in the
Qentury Dictionary is as follows:

“In general, anything that happens or begins to
be withﬁ ;:Lm’y:f asg an nnfo}:-gseen effecgz that
which falls out by chance; a fortuitous event or cir-
cumstance’”.

The same authority further defines ¢“gecident”’ as—

“Tn legal use, an accident is: An event happen-
ing without the concurrence of the will of the person
by whose agency it was caused. It differs from a

|

REPORT OF THE ATTORNEY-GENERAL. 200

mistake, in that the latter always su ses

{ ¢ \ 3 pposes the
operation of the will of the agent in producing the
event, although that will is caused by erroneous im-
pressions on the mind.”’

In Paul v. Travelers Insurance Company, 112 N. Y.,
472, an accident is defined as follows:

‘“An agcident is the happening of an event with-
out the aid and design of a person, and which is un-
foreseen.””

““If a result is such as follows from ordinary
means, voluntarily employed, in a not unusual or
unexpgcted way, it cannot be called a result effected
by accidental means; but that if, in the act which pre-
cedes the injury something unforeseen, unexpected,
}xqusunl oceurs, which produces the injury, then the
injury has resulted through accidental means.”

M?gfd Accident Association v. Barry, 131 U. S.

In Richards v. Travelers Insurance Company, 89 Cal,
170, it is said:

¢ ¢ Accident’ must be given its popular meaning;
that is, a casualty—something out of the wusual
course of events, and which happens suddenly and
unexpectedly, and without any design on the part of
the person injured.”’

Tt is ““accident’”’ as thus defined by the courts that the
legislature has authorized insurance companies to insure
against. The liability of a physician or surgeon, either
at common law or under the statute, for damages caused
by his lack of skill, or a mistake made by him in the treat-
ment of a patient, is not an accident within the meaning
of the statute, or as defined by the courts.

Mal practice is the ‘‘bad professional treatment of
disease, pregnancy, or bodily injury, from reprehensible
ignorance or carelessness, or with criminal _inten 1,
gzntury Dictionary. Shummer v. Dayton, 8 Ohio Cir.

c.
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A physician is not an insurer. All that he is required
to do is to bring to his assistance the ordinary knowledge,
learning and skill which physicians possess in the vicinity
in which he practices his profession. A physician
possessing the requisite qualifications, and applying his
skill and judgment with ordinary care and diligence to the
diagnosis and treatment of a patient, is not liable for an
honest mistake or error of judgment. Ewing v. Goode,
78 Fed. Rep., 442.

The poliecy under consideration attempts to indemnify
a physician or surgeon for the failure to bring to his
assistance in the treatment of a patient, or in the per-
formance of an operation, the ordinary skill, learning and
ability possessed by physicians in the community where
he practices his profession, and for the failure of such
physician or surgeon to use ordinary care and diligence
in the diagnosis and treatment of a patient, or in the per-
formance of an operation which he is called upon to per-
form.

As suggested, such insurance cannot, under any inter-
pretation of the meaning of the word ‘‘accident’’, be
classed as insurance against personal injuries, disable-
ment or death, resulting from traveling or general acci-
dents by land or water.

The third division of subdivision 5 of section 1709, re-
lates solely to insurance which may be taken by employers
to indemnify them against damages to persons or prop-
erty arising from accidents; and it is not necessary to
disenss at length the question whether such division of
subdivision 5 of the section referred to authorizes in-
surance of the character under consideration, as it is clear
that the insurance proposed to be effected by the policy
under consideration does not fall within the classes of in-
surance authorized by the division of subdivision 5 re-
ferred to. ’
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The co.nclusion must therefore be reac
surance 1s not authorized by the st
that no insurance company has the
of the character under consider

hed that such in-
atutes- of Towa, and
; right to issue policies
ration in this state.
Respectfully submitted,

CHas. W. Murrax,

i s ‘
March 13, 1905. orney-General of Iowa,

Ho~. B. F. CArrorr,
Auditor of State.

Cnu'qr. pnconwaox—Contrsct between the Capitol Co
~mission and 'Artist Elmer E. Garnsey Construed e
. Sir—In ?ompllance with your request as to the c;)rrect
Interpretation which should be given that portion of th
contract for the mural decoration of the statehouse exe(f
cuted.on. the 11th day of November, 1904, by the c.; itol
commission and Mr., Elmer E. Garnsey, v;’hi;h relatelz to

the decoration of the dome and r
; ; otund
Wﬁ the following: nda, I respectfully

The provision of the contract referred to
7 the , and as to -
- Which an interpretation is requested, is as follows: 5

_“DOME AND ROTUNDA: Second Flo
: ‘ A: or
b&gﬂw" the Cap of Dome:
_ The surfaces of dome and walls to be painted in oil- |
The cap of dome to be in deep blue. The
%m _elad,‘istope rendered in dull j
1 to and 10ing cornice above the scag-

and up

of these columns to he
olumns to be in stone
0 drum of dome, i b
to be in a warm mﬂy color, with
‘&m' m I ve .1.

to be
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there. The statues are to be rendered in dull gold,
with possibly a green ‘patina’. And the moldings
around the eight lunettes and the supporting brackets
are to be treated in the same manner. The lunettes
are to be painted in oil-color, without further
ornamentation. The capitals of the polished granite
columns are to be gilded, and the entablature sup-
ported by them to be picked out in color and gold.
The walls of Rotunda on second floor are to be
paneled with lines and ornament, about twelve inches
or more wide, in color and gold. The general effect
being intended to solidify the construction of the
dome and its supporting piers.”’

1. The first question as to the correct interpretation
of this provision of the contract, arises from the use of
the phrase ‘‘rendered in dull gold”’, which appears in the
following sentence:

«“The bell of dome now paneled is to be rendered
in dull gold down to and including cornice above the
scagliola columns.”

The same phrase again appears in the following
sentence:

«‘The statues are to be rendered in dull gold, with
possibly a green patina.”’

The question presented is, Does the phrase ‘‘to be
rendered in dull gold”’, refer to the color effect to be pro-
duced in the decoration of the dome and the statues, or to
the material to be used by the decorator?

After a careful consideration of this phrase as used in
the provision of the contract referred to, I have reached
the conclusion that it must be interpreted to mean the
color effeet which is to be produced by the artist, rather
than the material to be used by him in producing such
offect. Tf in producing the color effect of dull gold the
artist uses materials which are recognized as proper for
that purpose under the highest rules and canons of decor-
ative art, the conditions of the contract are aomplied
§7ith, and he is not mﬁrydﬁomv‘gblaoim~m'ua
material in producing the effect.
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2. The second question arises by
‘ -~ ‘ y reason of the use
of the words ‘‘gilded’” and ‘“‘gold’’ in the provision of the
contract 'referred to, and in other parts thereof. The
wor(li ‘.‘gllded”. appears in the following sentences which
are in the provision of the contract referred to:
cerp ; .
* gilgzd?ﬁpxtals of these columns (scagliola) are to

“The eapi ¢ :
A behgeil((ilig.l’t?ls of the polished granite columns are

: T:;le- wcz;d “gold’ is used in the provision of the con-

ract in the following sentences, and a '
_ ? ppears frequent

throughout the entire contract: . e

“The entablature beneat : ,
SRR bentath, o main drom o be n,

““The end of the entablature supported b
ég{gl:}te columns) to be picked ouI;;p in colglj ﬂ:;]ﬁ

“The walls and rotunda on second floor

. . 3 t
paneled with lines and ornament, abou:retv&l.::
inches or more wide, in color and gold.”’

In determining the interpretation whi i
CIinin ; which should be given
the m “gilded” and ““gold”’, T have made an fxlam-
ination of all accessible memoranda made by the capitol
commission and by Mr. Elmer E. Garnsey which led up

© to the making of the contract in question. There is an

mﬁgnityntothemeaning of these words a i

A . s used in
the contract which permits the examination of evidence
l-m 7 wf:r& &:em of d&termini'ng the sense in which
thetk:ﬁmeiimu | by the parties to the contract at

In the original memorandum of the work

formed by Mr. Garnsey, which, as Ia.minformod,p::a
hhnﬁo oundation of the contract after-
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“All of the work to be done in oil color, except
basement walls which are to be in water color. Gild-
ing is to be done in gold leaf.”

Taking this memorandum in connection with the
sentences and phrases in which the words referred to are
used, and giving the words of such sentences and phrases
their ordinary meaning, I am led to the conclusion that
the words ‘‘gilded”” and ‘“gold”’, as they appear in the
contract were intended by the parties to refer to and
describe gold leaf as a material to be used by the artist
in making the decorations provided for, and not to refer
.. to or describe an effect to be produced with other

Respectfully submitted,
Caas. W. Murrax,
Aol ST Attorney-General of Iowa.
- March 17, 1905.
Hox. Auserr B. Cummixs,
' Governor of Towa.

.4
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Paxarion—Pusrio LisrArTES —LIABILITY OF RAILWAY AND
AorEAGE PrOPERTY WITHIN A orTY ForR—(1) The prop-
erty of railway companies within a city or town
where a library tax is levied is subject to taxation for

that purpose. (2) Tracts of land of ten acres or more -

which are used for agricultural purposes are exempt
from taxes levied for the maintenance of a city library.
Des Moines, March 21, 1905.
Mgz. Jorxsox Brigranm,
~ State Librarian.

Drar Sie—I beg to acknowledge tlfdy, receipt of the
letter of Mr. H. W. Albrecht, president of the Tama
Public Library board, referred by you to me, for my
opinion upon the questions therein presented, which may
be stated as follows:

(1). TIs railway property in a city of the second class
taxable for city library purposes?
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(2). Is acreage property within the city limits sub-
jeet to taxation for city library purposes?
These questions will be considered in the order stated.

First. Section 732, as amended by the acts of the twenty-
eighth general assembly, and which appears upon page
67 of the supplement to the code, provides:

“‘The board of trustees shall, before the first day
of August in each year, determine and fix the amount
or rate, not exceeding two mills on the dollar in all
cities and in towns, of the taxable valuation of such
city or town, to be levied, collected and appropriated
for the ensning year for the maintenance of such
library; and in cities and towns also the amount or
rate, not exceeding three mills on the dollar of the
taxable valuation of such city, to be levied, collected
and appropriated for the purchase of real estate and
the erection of a building or buildings thereon for a
public library, or for the payment of interest on any
indebtedness incurred for that purpose, and for the
creation of a sinking fund for the extinguishment of
such indebtedness; and shall cause the same to be
certified to the city council, which ghall levy such tax
or so much thereof as it may deem necessary to pro-
mote library interests for each of said purposes so
determined and fixed, and certify the per cent there-
of to,i&h'e county auditor, with the other taxes for said
year.

Under the provisions of this section the levy of the
library tax must be made upon all of the taxable prop-
erty within the municipal corporation.

Section 1339 of the code provides:

““All such railway property shall he taxable upon
said assessment at the same rates, by the same
officers, and for the same purpose as the property
of individuals within such counties, cities, towns,
townships and lesser taxing districts.” ‘

The assessment referred to in the section quoted is the
assessment made by the executive council and trams-
mitted to the county auditor of each county. Upon the
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valuation thus made and certified by the executive coun-
cil, the board of supervisors of* each county is required,
by section 1338 of the code, to determine the assessed
value of all railways in each city, town, township or lesser
taxing district in the county through or into which such
railways extend. The assessed value of each railway
within the taxing district, as so determined by the board
of supervisors, becomes the basis for the levy of taxes
upon the railway property within such assessing distriet,
and such property thereupon becomes subject to taxation
for all purposes for which taxes may be levied within
such city, town or taxing distriet.

A city library tax is a tax which is certified by the city
council to the board of supervisors, and levied as other
municipal taxes upon the taxable property of the city;
and the property of railway companies within the city
or town where such library tax is levied, is subject to
taxation for that purpose.

Second. The liability of acreage lands to taxation for
city library purposes presents a different question.
Section 616 of the code is as follows:

‘“No lands included within said extended limits °

which shall not have been laid off into lots of ten
acres or less, or which shall not subsequently be
divided into parcels of ten acres or less by the ex-
tension of streets and alleys, and which shall also
1n od faith be occupied and used for agricultural

orticultural purposes, shall be taxable for any
mty or town purpose, except that they may be sub-
jected to a road tax to the same extent as though
they were outside of the city or town limits, which
tax shall be paid into the city or town treasury.”

Under this section the question presented is, whether
taxes levied for the maintenance of a public city library

are for city purposes.
An examination of the adjudicated cases throws little

;light upon the question.
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The supreme court of Indiana in City of South Bend
v. University of Notre Dame, 69 Ind, 344, held under a
similar statute that school taxes, levied by the school
district of the city of South Bend, were not city taxes
within the meaning of the Indiana statute.

The court of appeals of New York has held that taxes
levied for the purpose of erecting bridges within the
limits of a city, and taxes levied for the purpose of pur-
chasing ground for city parks, and taxes levied for the
purpose of erecting and maintaining a system of water
works within a city, are taxes levied for city purposes
under the constitutional provision of that state.

There is a wide distinction between taxes levied for
school purposes in a ‘municipal corporation, and those
levied for the maintenance of a public city library. A
i school district is a separate and distinet corporation, the
I dirvectors of which are elected by the voters of the dis-
' trict at the annual schoel election. The management of
. the schools is in no wise connected with the city govern-

ment. The city council has nothing to do with the levy-

ng of school taxes or with their expenditure. All of
the details of the levy, the transaction of the business of
the district, and the expenditure of the money raised by
Qﬂl levied upon the property of the distriet, are per-
formed by the officers of the school corporation, and the
mment has no voice in or control over the same.
powers of a library board are defined by
board itself is created through the appoint-
mbers by the mayor of a city. The mem-
er the municipal government. A pub-
be mw-m by action of the city
blished it is the property of the
h eonh‘oM hy the. d‘?
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inhabitants of such city, as distinguished from those re-
siding outside of its limits. Such taxes must, therefore,
be held to be levied for city purposes.

Under the provisions of section 616 it follows that
tracts of land of ten acres or more, which are in good
faith occupied and used for agricultural or horticultural
purposes within the city limits, are exempt from taxes
levied for the maintenance of a city library, as that sec-
tion exempts such lands from taxes levied for any city
purpose.

I am, Yours very truly,

Cuas. W. MuLLAN,
Attorney-General of Iowa.

Stare MiLitia—TaraeT PrACTIOER—Compensation of Mem-
bers of Guard Appointed by Governor for Special
Purposes. ,

Sie—I beg leave to acknowledge the receipt of your
communication in which you ask my opinion upon the
following question :

“Should the governor of Towa order out for com-
petitive shooting teams of five men from each com-
pany, and fix their per diem equally as between the
men composing said teams, regardless of the rank of
officers or length of service of enlisted men, would
this be in wviolation of section 2212 of the code?’’

In compliance therewith I respectfully submit the
following opinion:

Section 2184 of the code, as amended by the thirtieth
general assembly, designates the purposes for which the
guard or members thereof may be called out by the com-
mander-in-chief. They are for encampment, drill, target
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Section 2212, as amended by the thirtieth general as-
sembly, provides:

“The military forces when in active service of this
state upon the call of the governor or sheriff of any
county, and the guard when paraded for drill,
encampment, target practice, school of instruction,
or other duty under orders of the commander-in
chief, shall be paid the following compensation for
time actually on duty: * * * ”

The section then fixes the compensation which each
officer and private shall receive during the time he is
aotually on duty under the call of the commander-in-
chief.

The provision of section 2184 of the code, as amended
by the thirtieth general assembly, gives the governor
power to call out or detail for target practice, school of

_ instruetion or such other practice or instruction as he may

deem advisable, members of the guard for a period of
not exceeding ten days in any one year. The officers and
enlisted men when called out for such service by the
commander-in-chief are entitled to the compensation fixed
by section 2212 of the code as amended, and there is no
power given by statute to the commander-in-chief or
other officer of the gnard to alter the compensation so

fixed or to pay either to the officers or enlisted men any:

other or different compensation than that fixed by statute.
‘It is a well settled rule of law that, where compen-
sation is fixed by statute for the performance of any duty,
“person performing such duty is entitled to the com-

xed, and that no increase or diminution of
tion can be made. Under this rule it is
on, within the power of the commander-

y other of r person, to fix a different
nn;ﬁn who are called out

e target practice, than thntﬁxod

practice, school of instruction, or such other practice or
instruction as the commander-in-chief may order.

of money which

o or. -

L1

-
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the officers and enlisted men so called out are entitled to,
and divide it equally among the men composing the
teams in such competitive target practice.
Respectfully submitted,
Cras. W. MuLrax,
Attorney-General of Iowa.

May 4, 1905.

W. H. Tagrrr,
Adjutant General of Iowa.

o

Taxarion—TeLerHONE Companies—Section 1331 of the
code providing for the assessment of telephone com-
panies by the executive council is unconstitutional.

Strs—In 1901 the Towa Telephone Company began an
action against John Herriott, then treasurer of state of
the state of Towa, and against his bondsmen, to recover
of the state treasurer the sum of $7,383.33, that being the
sum collected by the state of Iowa as taxes upon the
Telephone Company under the provisions of section 1331
of the code.

The ground upon which the taxes paid by such Tele-
phone Company were sought to be recovered is that the
statute under wiiich they were collected by the state was
unconstitutional, and that the treasurer of state had no
authority of law for collecting such taxes of the Tele-
phone Company.

A demurrer was filed to the petition and the case

rested without a trial upon the demurrer until the de- .

cision of the case of Layman. v. Telephone Company,
which is reported in 123 Towa at page 591. The constitu-
tionality of the section of the statute named was involved
in the case of Layman v. Telephone C'ompwny, and Jndge
Deemer, speakmg for the court in that case, said:

YR ¢ i;heae sta,tntef:,o;ln so far as they relieve tele-

phone companies the payment of local taxes
are unconstitutional, we think that the entu‘e'
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scheme is invalid, for it is manifest that this pro-
vision was one of the inducements for the passage
of the act, and that there can be no taxation there-
under for any purpose—state or local. This is not
a case where a part of the statute may be held in-
valid and another part good. The two provisions
are so closely associated and allied—so materially
dependent—that one cannot be severed from the other
without destroying the entire scheme. Pollock wv.
Farmers Loan and Trust Co., 157 U. 8., 429, 158 U.
S., 601; State v. Land Co., 71 Minn., 288; State v.
Poynter, 59 Neb., 417; Barron v. Burnside, 121 U. S
186. This being true, if the law is found unconstitu-
tional in part, it cannot be used as the basis for local
assessment.”’

The taxes collected by the defendant Herriott as
treasurer of state of the state of Towa were for the year
1899, and prior to the amendment of the statute provid-
ing for the assessment of telephone companies by the
executive council as contained in the code of 1897, and
prior to the repeal of section 1331 by the twenty-eighth
general assembly.

Boctlon 1331 is held in Layman v. Telephone Company,

supra, to be unconstitutional and void for all purposes,
liw legislature in the year 1900, recognizing the in-
dity of such seetion, repealed the same.

law being wholly invalid under which the treasurer
C ng& exacted the payment of taxes from the Iowa
e Company, that Company is entitled to have
repaid to it by the state.

t day of December, 1904, this case coming
- in the district court of Polk county, the
‘ .‘dqmmocﬁedehndmtandthe

: : _‘ﬁommm&mm,form
< per cent interest thereon from
mmmmmmnmummxummm%
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satisfied that the taxes collected by the treasurer of state‘

of the Jowa Telephone Company for the year 1899 were
wrongfully collected, and under an unconstitutional and
invalid statute, and that an appeal from the judgment of
the district court of Polk county to the supreme court of
Towa would be a useless proceeding. In my opinion there
is nothing to be done in the matter except to refund the
taxes collected from the Towa Telephone Company by the
defendant Herriott with interest thereon.

I hereto attach a certified copy of the judgment entry
in the case.

Respectfully submitted,
Cuas. W. Murrax,

Attorney-General of Iowa.
May 13, 1905.

To mar HoxorasrLE Execurive CouNciL.
of the State of Iowa.

Savings BANks—REoITALS OF THE ARTIOLES OF INCORPORA-
Tio0N— (1) The entire amount of the capital of a sav-
ings bank must be folly paid, before the bank can be
authorized to do business. (2) The articles must fix
the number of directors, state the name and post office
address of each, but the names of the officers, as dis-
tinguished from directors need not be given.

Smi—I am in receipt of your favor of the 5th instant
in which you ask my opinion upon the following ques-
tions:

1. Should the articles of incorporation of savings
banks recite specifically the amount of capital stock of
said banks, and must the amount so specified be fully
paid up before the beginning of business; or is it per-
missible for the articles to designate an amount as the
authorized capital and provide for a less amount as the
paid up capital of the bank?
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2. If you hold that the latter provisions of the pre-
ceding question are permissible, is it also permissible that
the amount of stock, over and above that paid in at the
beginning of business, may be issued by resolution of the
board of directors; or must it be by order of the stock-
holders and by amendment to the articles of incorpora-
tion?

3. Should the articles of incorporation give the names
of the first officers of the bank, as well as of the directors;
or only the names of the directors?

First. Section 1842 of the code provides:

“The articles of incorporation of a savings bank
shall be signed and acknowledged by the corporators
before some officer authorized to take acknowledg-
ment of deeds, and give the corporate name, the ob-
jeet for which it is formed, the amount of capital, the
time of its existence, which shall not exceed fifty
years, the number of its directors, the name and
post office address of each person or officer who shall
manage its affairs until the first election. * * * 7

This section provides that the articles of incorporation
must fix the capital of the bank.

Section 1856 provides the manner in which the capital
of savings banks may be increased, which is by an affirma-
tive vote of two-thirds of the shares thereof at a stock-
holders’ meeting. There is no provision in chapter 10
of title IX or in chapter 12 of the same title, which per-
mits savings banks to begin the transaction of business
until the entire amount of the capital of such bank is
fully paid.

Section 1843 requires the paid up capital of any savings
bank to be not less than ten thousand dollars in cities and

~ towns or villages having a population of ten thousand or

M;mhumww&oﬂauhdﬁuw
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It further provides that the corporation may commence
business when its first directors or officers named in its
recorded articles shall have furnished to the auditor of
state proof under oath that the required capital has been
paid in and is held in good faith by the bank, and when
the auditor has satisfied himself of such fact, for which
purpose he may make a personal examination or cause
it to be made at the expense of the bank.

Under these provisions of the statute I think the entire
amount of the capital of a savings bank must be fully paid
before the bank can be authorized to begin the trans-
action of business. ’

Second. The opinion given upon the preceding question
answers the second. The whole amount of the capital of
a savings bank must be subscribed and paid in before the
certificates therefor ecan be issued to the stockholders and
before a bank is entitled to begin the transaction of its

business.

Third. The provisions of section 1842 require that the
articles of incorporation shall fix the number of directors
and give the name and post office address of each, who
ghall manage the affairs of the hank until the first annual
election. It does not require that the president, vice-
presidents, treasurer or cashier, or other officers, as dis-
tinguished from the directors, shall be named in the
articles of incorporation.

Under the provisions of section 1845 the hoard of
directors at its first meeting may elect from its number
a president, one or more vice-presidents for the ensuing
year, and appoint a treasurer or cashier and such other
officers and employees as are required for the transaction
of the business of the bank, all of whom shall hold office
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during the pleasure of the board, and shall give such
security for the faithful performance of their duties as
may be required.
Respectfully submitted,
Caas. W. MuLrax,
Attorney-General of lowa.
May 19, 1905.
Hox. B. F. CarroLr,
Auditor of State.

Scroor. DisTriers--CHANGE 0F BounparIes—The boundary
lines of a school corporation cannot be extended under
the provision of code section 2791 beyond the bound-
ary lines of a civil township, except by reason of nat-
ural obstacles a portion of the inhabitants of a school
corporation are denied school privileges within their
own district.

Sie—In answer to your request of the 9th ultimo for an
opinion upon the following questions:

1. Acting under the provisions of chapter 89, acts of
the twenty-seventh general assembly (section 2793-a,
supplement to the code), may the boundary lines between
an independent district and a school township be so
changed as to leave the school township consisting of de-
tached portions? :

2. Have the boards authority under this law to so
change the boundary as to include a portion of the school
township lying in another civil township but that has
been attached to the sehool township for school purposes
under provision of section 27911

I submit the following opinion :

&aﬁw 2791 of the code provides:

‘“In any case where, by reason of natural obstacles,

1y po:?;nw! the inhabitants of any school corpora-

ﬁ opinion of the county superintendent can-

|
r
|
3
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own corporation, he shall, by a written order, in
duplicate, attach the part thus affected to an adjoin-
ing school corporation, the board of the same con-
senting thereto, one copy of which order shall be at
once transmitted to the secretary of each corpora-
tion affected thereby, who shall record the same and
make the proper designation on the plat of the cor-
poration. Township or county lines shall not be a
bar to the operation of this section.”’

In Independent District of Union v. Independent Dis-
trict of Cedar Rapids, 62 Iowa, 616, it is held that in the
absence of any streams or other natural obstacles, as con-
templated in section 1797 of the code of 1873, the county
superintendent was, under the provisions of that section,
without jurisdiction to change the boundaries of school
distriets.

Section 2791 of the code differs from the former statute
only in dispensing with the consent of the board of
directors of the distriet from which the territory is taken;
and the rule laid down by the supreme court in the case
cited is followed in School Township of Newton v. In-
dependent District of Newton, 110 Towa, 30.

Natural obstacles which prevent a portion of the in-
habitants of a school distriet from attending school in

their own corporation with reasonable facility, are neces-
sary to confer jurisdiction upon the county superin-
tendent. The boundary lines of a school corporation can-
not be extended under the provisions of section 2791 be-
yond the boundary lines of a civil township, except where
the existence of matural obstacles prevents a portion of
the inhabitants of a school corporation from attending

” school within their own distriet, and gives to the county
superintendent jurisdiction to extend the boundary lines
of the district beyond those of the civil township.

Section 2793 of the code provides:

“The boundary lines of contigunous independent
districts within the same civil township may be
changed by the concurrent action of the respective
boards of directors at their regular meeting im
September * * * .’
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No power is given under this section to extend the lines
of a school corporation beyond those of the civil town-
ship.

Section 2793-a of the code supplement provides:

““When the boundary line between a school town-
ship and an independent city or town district is not
also the line between civil townships, such boundary
may be changed at any time by the concurrence of
the boards of directors * * * . The boundaries of
the eivil township or the independént distriet may in
the same manner be extended to the line between
civil townships, even though by such change one of
the distriets shall be included within and consoli-
dated with the other as a civil district.”’

This section confers upon the board of an independent
city or town district power, with the concurrence of the
board of directors of a school district, a portion of which
is included within the municipal limits of a city or town,
to extend the boundary lines of such independent city or
town distriet so as to make such boundaries co-extensive
with those of the municipal ecorporation. The section
does not, however, confer upon school districts other than
those designated, the power to extend their boundaries
beyond the lines of a civil township, or to take and in-
cdlude within their limits any territory lying beyond the
boundary of the civil township in which the school dis-
trict exists.

Respectfully submitted,
Cuas. W. MuLran,
Attorney-General of Iowa.
June 5, 1905. .
Hox. Jouxs F. Ricas, . e .
Superintendent of Public Instruction.
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Scroor House Sire—REevERsioN oF LaAND To OwNER—A
schoolhouse site reverts to the owner of the tract of
land from which it was taken, upon repayment of the
purchase price, by reason of non-user for two years.

Sik—I am in receipt of your favor of the 29th ultimo,
in which you ask my opinion upon the following question:

““A schoolhouse site was purchased and title trans-
ferred by warranty deed containing the following
clause: ‘For schoolhouse purposes only, the land
to revert back to the former when they cease to use
it for school purposes, with the usual time allowed by
law to remove their buildings’. Does this entitle the
owner of the tract of land from which the site was
taken to recover title without payment of the pur-
chase price as provided in section 2816, when the dis-
triet ceases to use it for school purposes, or does sec-
tion 2816 still hold in the case?”’ -

In response to vour request I submif the following:
Section 2816 of the code provides:

“In the case of non-user for school purposes for
two years continmously of any real estate acquired
for a schoolhouse site it shall revert, with improve-
ments thereon, to the owner of the tract from which
it was taken, upon repayment of the purchase price
without interest, together with the value of the im-
provements, to be determined by arbitration, but
during its use the owner of the right of reversion
shall have no interest in or control over the prem-
ises.”’

The language of this section is broad in its terms and
applies to any real estate acquired for a schoolhouse site.
No distinetion is made between a site acquired by pur-
chase and one acquired by condemnatory proceedings.
In either case, under the provisions of the section, real
estate acquired for a schoolhousc site reverts to the owner
of the tract of land from which it was taken, upon repay-
ment of the purchase price, without interest, when it has
ceased to be used for schoolhouse purposes for a period
of two years. The provision in the deed that the land
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conveyed thereby is for schoolhouse purposes only, and
shall revert to the grantor when it ceases to be used for
such purpose, is simply declaratory of the statute and
does not change the rights of the parties.

A hoard of school directors can exercise no other
powers than those expressly granted by statute or neces-
sarily implied. Beers v. School Dist. No. 3, 72 1ll., 508;
School Directors v. Fogleman, 76 I11., 189,

A person contracting with a school board is bound to
know the limitation of its powers, and can acquire no
rights under a contract which the board is not authorized
to make. State v. Freed, 3 Ohio Dec., 314,

In Roland v. Reading Sch. Dist., 161 Pa., 102, it is held
that persons contracting with the president of a school
board are bound to know what contract he is authorized to
malke.

If, by the clause inserted in the deed, the board under-
took to make a contract by which the schoolhouse site
should revert to the owner of the tract of land from which
it was taken, when it ceased to be used for school purposes,
without the repayment of the purchase price thereof by
such owner, it exceeded its powers, as the statute provides
that the owner of the tract of land from which the site
was taken ean acquire the title to such site by reversion
upon repayment of the purchase price only. The person
from whom the site was purchased contracted with
knowledge of the limitation of the powers of the board,
and can aequire no greater right under such contract
than that given by statute. - )

Under the facts as stated, the owner of the tract of
land from which the schoolhouse site was taken cannot
acquire a title to such site except upon repayment of the
price paid by the school distriet therefor.

~ Respectfully submitted,
Moy Gonoot of B,
j -(rén o
Fane 17,1908, torney eral of Towa.

Hox. Joux F. Ricas, ‘

Superintendent of Public Instruction.
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Louisiaxa Purcrase CommissioN —PusricaTioN or REPorT—
Cost or—It is held that the Commission is authorized
by law to print a report of all its doings, the cost of
which is to be paid from its contingent fund.

Sme—I am in receipt of your favor of the 31st ultimo
in which you request my opinion upon the following
questions:

1. Does section 2, chapter 195 of the acts of the twenty-
ninth general assembly, contemplate that the commission
shall make a published report of its doings?

2. If the commission has authority to make a published
report, does the law authorize me to draw a warrant
against the appropriation made by the thirtieth general
assembly for the purpose of meeting the expense thereof?

3. If T am authorized to draw a warrant as above con-
temptated, has the executive committee of the said
Louisiana purchase commission authority, through the
president and secretary of the commission, to direct the
expenditure or must it be by action of the full com-
mission?

In compliance with such request I respectfully submit’
the following opinion:

First. Section 2 of chapter 195 of the act of the
twenty-ninth general assembly provides:

‘“At the close of its services, the commission shall
make to the governor a statement of all of its doings,
which shall include a showing of all exhibits made by
the state of Iowa or the citizens thereof, and the
awards made on such exhibits, and such other matter
as the commission may deem valuable to the people
of the state of lowa, together with a list of all receipts
and disbursements, with complete vouchers therefor’’.

This provision of the act clearly indicates that it was
the intent of the legislature that the report required to
be made by the Louisiana purchase exposition com-
mission to the governor should be a printed report pub-
lished for distribution to the people of Iowa.
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Second. 1t follows that the cost of publishing siich report
shall be paid for by the commision out of the appropria-
tions made by the legislature, as no other appropriation
is made therefor.

In the opinion given by me to the Hon. W. W. Witmer,
chairman of the executive committee of the Louisiana pur-
chase exposition commission, I held that no part of the
€20,000 appropriated by the thirtieth general assembly
conld be used to pay the expenses incurred by the com-
mission until the entire $125,000 which was appropriated
by the twenty-ninth general assembly was expended, and
that the $20,000 became available and could be used by
the commission to defray expenses incurred by it when
the $125,000 was exhausted.

The appropriation made by the thirtieth general
assembly contains an item of $2,500 for emergency and
contingeney fund, and the commission is entitled to draw
from the state treasury and use so much of the contin-
gent fund as may be necessary to pay the expense of pub-
lishing the report required by the act of the twenty-ninth
general assembly.

Third. The provision of section 2 of the act of the
twenty-ninth general assembly by which $125,000 is appro-
priated to defray the expense of making an exhibit at the
Louisiana purchase exposition, reads as follows:

“The sum of $125,000, or so much thereof as may
be meeded by the commission for the purpase of
an exhibit and representation by the state of
Towa, provided for in section 1 hereof, is hereby ap-
propriated out of any money in the state treasury not
otherwise appropriated, and warrants therefor shall
~ be issued, on the order of the president and secretary
of said commission, by the auditor of state on the
treasurer of state from time to time, but no such war-
rant shall be issued until said commission, through
its duly chosen officers, shall certify to the auditor of
state that the same is actually necessary for dis-
bursement.”’
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Section 1 of the act of the thirtieth general assembly
provides that the $20,000 appropriated by such act shall
be drawn, expended and reported as provided by chapter
195 of the laws of the twenty-ninth general assembly.

Under the provisions of these acts the president and
secretary of the commission are authorized to issue an
order upon the auditor of state for such an amount of the
appropriation made by the legislature as is necessary to
meet the expenses incurred by the commission; and it is
the duty of the auditor of state upon receiving such order,
together with a certificate from such officers that the
amount of money sought to be drawn from the state
treasury under the order made by them is actually neces-
sary for dishursement, to issue a warrant upon the
treasurer of state for the amount so ordered and certified
by the officers of the commission.

The cost of publishing the report required by the act of
the twenty-ninth general assembly is a part of the expense
for which the appropriations were made, and the money
necessary to pay the cost thereof may be drawn from the
state treasury upon warrants issued by the auditor of
state in the same manner as those issued for the payment
of other expenses; that is, upon the order and certificate
of the president and secretary of the commission, as pro-
vided in the act of the twenty-ninth general assembly.

Respectfully submitted,
Cuas. W. MuLrax,
Attorney-General of Iowa.
June 7, 1905.
Hox. B. F. CagroLL,
Auditor of State.

R e
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Pracrice oF MEpioiNE or OstEoPaTHY—POWER OF Boarp
oF Mepicar ExaMmiNers 10 Issug CERTIFIOATE TO APPLI-
cANT WHO 18 Buixp—The Board is without authority
to grant to an applicant who is incapable, lpent;ully or
physically, the privilege of taking an examination for
admission to practice medicine.

Sirs—In response to the request of your secretary for
an opinion as to whether an applicant for a certificate
to practice osteopathy in the state, who is blind, can be
admitted to the examination required of all applicants
who desire to practice medicine or osteopathy in the state.
1 submit the following:

Section 2576 of the code provides:

¢ All examinations shall be in writing, efxgh caqdl-
date for examination in any school of u}edlcme heing
given the same set of questions covering anatomy,
physiology, general chemistry, pathology, surgery
and obstetrics. In materia medica, therapeutics, and
the principles and practice of medicine, a set of
questions shall be used correspondlqg to the school
of medicine which the applicant desires to practice.
The examination papers when concluded shall be
marked upon a scale of ome hundred. * * * Each
applicant shall, upon obtaining an order for exam-
ination, receive from the secretary a confidential
 pumber which he shall place upon his work when
~ completed, so that the board in passing thereon
shall not know by whom it was prepared.”
et * .
This statute is, in my opinion, mandatory, so far as it
to | :m.;nner in which the state board of mad.ix?-
iners shall conduct the examination of appli-
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method preseribed by statute.
m_’vlﬁt to the code, vhlchv‘
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osteopathy may be issued by the state board of medical
examiners, provides:

‘“Any person holding a diploma from a legally in-
corporated school of osteopathy, recognized as of
good standing by the Towa Osteopathic Association,
and wherein the course of study comprises a term of
at least twenty months or four terms of five months
each in actual attendance at such school, and which
shall include instruction in the following branches,
to-wit: Anatomy, including dissection of a full
lateral half of a cadaver, physiology, chemistry,
histology, pathology, gynecology, obstetrics and
theory of osteopathy, and two full terms of practice
of osteopathy, shall, upon the presentation of such
diploma to the state hoard of medical examiners
and satisfying such board that he is the legal holder
thereof, be granted by such board an examination on
the branches herein named (except upon the theory
and practice of osteopathy until such time as there
may be appointed an osteopathic physician on the
state hoard of health and of medical examiners).
The fee for said examination, which shall accompany
the application, shall be ten dollars, and the examina-
tion shall be conducted in the same manner and at the
same place and on the same date that physicians are
examined as preseribed by section 2576 of the code.”

This section makes the provisions of section 2576 of the
code relating to the manner of the examination of physi-
cians who apply for a license to practice their profession
in the state, apply to applicants for a certificate to prac-
tice osteopathy that is, the examination of osteopaths
who apply to the state hoard of medical examiners must
be conducted in the manner provided by section 2576 of
the code, and the state hoard of medical examiners is not
authorized to change the method or form of such examina-
tion.

Every person who appears before the state board of
medical examiners as an applicant for a certificate author-
izing him to practice medicine or osteopathy in this state,
must be mentally and physically qualified to take the

2 S f [ e >3
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examination preseribed by statute. The lm.m'd is with-
out power or authority to give to an applicant who is

incapable, either mentally or physically, of taking the
examination so preseribed, an examination of another and
different character than that required by law to be given.
The ability of an applicant to successfully pass the exam-
ination required by law, is made the test of his right to
practice either medicine or osteopathy in this state; and
no one who is unable, either because of any mental or
physical defect, to take and successfully pass such exam-
ination, is entitled, under the present law, to receive
from the state board of medical examiners a certificate
authorizing him to practice either medicine or osteopathy
in this state.
' Respectfully submitted,
Cuas. W. MuLLAN,

: Attorney-General of Iowa.

June 16, 1905.
To tae Stare Boarp or Mebican ExamMINeRs.

Port. Tax—Duty of Township Assessor to Furnish Town-
ship Clerk Duplicate Copy of the Assessor’s Book.
Sie—In compliance with your request of the 27th
ultimo for my opinion as to whether, under the new road
law, the township assessor shall furnish to the township

~clerk a duplicate copy of the assessor’s book, I respect-

fully submit the following: :
‘Section 1540, as amended by the acts of the twenty-ninth
general assembly, provides:
“To enable him (the clerk) to make out such list

a list of persons required to pay road poll tax), the
t(snmm' &:.11 furnish the clerk of said towné}np.

before the first day of April of each year, a complete
copy of the assessment lists of said township for that
year, which shall be the basis of such poll tax list.”

‘This provision is so plain that comment upon it is hardly
necessary. Under this provision it is the duty of the
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assessor of each township to make and furnish the town-
ship clerk a duplicate.copy of the assessment book of the
township, from which the township clerk can make the
list for the superintendent of roads, as provided in the
section referred to. T am,

Yours very truly,

CHas, W. MuLraN,
Attorney-General of Iowa.
June 22, 1905.

Hox. B. F. CarroLr,

Auditor of State.

Insane—Expenses ror Care oF INsane Patient— (1) The
expenses of an insane patient at a state hospital are
chargeable to the county in which he has a legal set-
tlement, and not to the county from which such pa-
tient is sent. (2) It is not necessary for the Board
of Supervisors to audit or allow such claims.

Sm—1I am in receipt of your favor of the 27th ultimo,
in which you request my opinoin upon the questions:

1. To what ¢ounty should a superintendent of an in-
sane hospital charge the expenses of a patient whose
residence is found by the county commissioners of in-
sanity to be other than that from which he is sent; that

is, the county from which he is sent or the county named

as his residence in the warrant of admission?

2, TIs it necessary that bills for the support of county
patients in the several state institutions be allowed by
the board of supervisors, before payment? A

3. After these bills have been certified to the county
auditors by the state auditor, when and how should re-
mittance be made to the treasurer of state?

These questions will be considered in the order stated.

First. Under the provisions of section 2266 of the code,

the expenses of keeping an insane patient at a state hospit-

:‘.
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al should be chargad to the county from which the patient
is sent, uhless the commissioners of insanity have found

that such patient has, or probably has, a legal settlement
in some other county, and the auditor of the county in
which the legal settlement is found to exist has, after in-
quiry, ascertained that the patient has a legal settlement
in that county, and has given notice thereof to the super-
intendent of the hospital to which the patient has been
committed, and to the commissioners of the county from
which he was sent, of the result of such inquiry.

If the superintendent is, by the auditor of the county
in which the settlement of the patient is found to exist,
informed that such patient has a legal settlement therein,
then the expenses shall be charged to the county in which
such legal settlement is found to exist, and not to the
county from which the patient was sent.

The superintendent of the hospital has no authority to
charge the expenses of a patient to any county other
than that from which the patient is sent, until the inquiry
provided for by section 2270 of the code has been made
and notice thereof given as required by said section.

 When such notice has heen given, the superintendent shall

thereafter charge the expenses of the support of the

~ patient to the county in which the legal settlement exists.

* Second. Under the provisions of sections 2291 and 2292,
! of supporting an insane patient at a state hospital
d be certified to the auditor of state by each super-
dent on the first day of January, April, July and
October of each year, and the amount so certified should,
by the auditor, be passed to the eredit of the hospital

from which the certificate is received.

The auditor of state should thereupon notify the county

" auditor of each county owing an amount so certified, and

i of the county owing such amount is
ed to lovy  tax therefor. and pay the smount due.
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the state for the support of the insane patient chargeable
to such county into the state treasury; and it is not neces-
sary that bills for the support of county patients be
allowed by the board of supervisors or passed upon by
them before such payment is made.

Third. Section 2292 provides that taxes levied and col-
lected for the purpose of paying the cost of supporting in-
sane patients in the state hospitals shall not be used for any
other purpose, and the amount of the indebtedness for
which such tax is required to be levied shall be paid over
to the treasurer of state at the same time and in the same
manner as is prescribed by statute for the payment of
state taxes by the county treasurer.

Respectfully submitted,
Cuas. W. MuLiaAN,
Attorney-General of Iowa.
June 23, 1905.
How. B. F. CarroLL,
Auditor of State.

INsURANOE—SuBscRIPTIONS To CAPITAL SToOK 0F CORPOR-
aT10N—Subseriptions to the capital stock offa corpor-
ation made before the corporation is organized, are
valid and binding upon the subscribers, if such corpor-
ation is afterwards organized and the subscriptions
ave accepted by it.

Smr—After a careful investigation of the question of
the validity of the subseriptions made to the capital stock
of the Atlas Insurance Company, I have reached the con-
clusion that the same are valid and can be enforced
against the subscribers thereto. The grounds upon which
such conelusion is based are in brief these:

First. Tt is at this time a well settled principle of law

that subseriptions made to the capital stock of a corpora-
tion before the corporation is organized, are valid and
binding upon the subseribers if such corporation is after-
ward organized and accepts such subseriptions.
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In Morawetz on Private Corporations (2d ed.), section
48, it is said:

“‘Subscriptions for shares in a corporation there-

after to be formed under a general law, may be

accepted by the board of directors of the company
after the erganization.”’

In McClure v. Peoples Freight Ry. Co., 90 Pa. St., 268,
that court, in passing upon the question of the validity
of such subseriptions, said:

““The sqbsgzriptiop was at least a valid proposition
to the plaintiff, which became irrevocable the instant
of its acceptance.”’

The rule laid down by Morawetz is recognized in—

Penobscot R. Co. v. Drummer, 40 Me., 172 (63 Am.
Dee., 654) ;

Lackey v. Richmon & L. Turnpike Co., 56 Ky., 43;

Whitsett v. Pre-emption etc. Church, 110 I11., 125;

Peninsular R. Co. v. Duncan, 28 Mich., 130;

Minneapolis Threshing Machine Co. v. Davis, 3 L.
R. A, 796;

Hughes v. Antietam Mfg. Co., 34 Md., 316.

Mr. Thompson in his work on Corporations, after a
thorough examination and review of all of the cases upon
the question, states his conclusion in these words:

¢We then take the true view to be that the engage-
ment created by a subscription to the stock of a pro-
i‘ﬁcted corporation is binding in the absence of fraud

ducing it, provided the corporation is formed
according to the scheme, within a reasonable time;
and that the subseriber cannot in the interim, any
more than. after the corporation is formed, retreat
from it without unanimous consent.” ;
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The principle is affirmed in the comparatively recent
case of Minneapolis Threshing Machine Co. v. Davis, in
which it is said:

¢ A subseription by a number of persons to the
stock of a corporation to be thereafter formed by
them, has in law a double character:"

1. Tt is a contract between the subscribers them-
selves to become stockholders without further act
on their part, immediately upon the formation of the
corporation. And such contract is binding and
irrevocable from the date of the subsecription, at
least in the absence of fraud or mistake, unless can-
celed by consent of all the subscribers before accept-
ance by the corporation.

9. Tt is also in the nature of a continning offer to
the proposed corporation which, upon acceptance by
it, after its formation, becomes as to each subseriber
a contract between him and the corporation.”

This is a clear and concise statement of the modern
rule, and under it subseriptions to the capital stock of a
corporation thereafter to be organized are valid contracts
and enforcible by the corporation when such subseriptions
are accepted by it after its organization.

Second. The subseriptions made to the capital stock of
the Atlas Insurance Company are therefore valid and bind-
ing upon each of the subseribers and enforeible by the cor-
poration, unless our statute has changed the common law

rule.
Section 1694 of the code, which relates to insurance

other than life, provides:

““Having published the notice of incorporation con-
templated by chapter 1 of this title, and filed the
publisher’s affidavit thereof with the auditor of
state, together with the articles of incorporation, as
required in this chapter, the persons named in such
articles as incorporators, or a majority of them,
shall be authorized to open books for the subserip-
tion of stock to the company, if a stock company, or
to take applications and premiums or premium notes
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for insurance, if a mutual company, to the extent
hereinbefore required, at such times and places as to
them may seem .convenient, and keep them open
until the full amount required is subseribed or
taken.”’ '

The purpose of the enactment of this statute is not
apparent, as it gives to the corporation no power which
it could not exercise under the common law in the absence
of the statute. It is one of the inherent powers of a cor-
poration after its organization to open its books for sub-
seriptions to its capital stock, and to keep them open until
the amount of its capital is fully subseribed. The
statute is, therefore, simply declaratory of the common
law and adds nothing thereto.

‘Where a statute provides that books may be opened by
a corporation for subscriptions to its capital stock, sub-
seriptions made upon slips of paper or in memorandum
books are valid subscriptions within the meaning of the
statute.

Mexican Gulf Co. v. Veavant, 6 Rob., 305;

Hcigt{dton & D. Plank Road Co. v. Rice, 7 Barber,
Ashtabula & N. L. R. Co. v. Smith, 15 Ohio St., 328;
Bt%zlo & Jamestown R. Co. v. Gifford, 87 N. Y.,

The subseriptions to the capital stock of the Atlas In-
surance Company are sufficient in form. They were de-
livered to Mr. Wilkinson, the promoter of the company,
to be held by him until the company was organized, and
were then to be turned over to the corporation without
any further act of delivery on the part of the sub-
seribers. Hach subseription is a continuing agreement
on the part of the subscriber to take and pay for the
number of shares of the stock of the corporation des-
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Tt follows that such subseriptions are contracts between
the subscribers, and that a delivery thereof to Mr. Wil-
kinson is a complete and valid delivery of such sub-
geriptions, and the same become thereby binding upon
each of the subseribers.

If, when the corporation is formed and its books
opened for the purpose of receiving subscriptions to its
capital stock, the subseriptions delivered to Mr. Wilkin-
son are by him delivered to the corporation, entered upon
its books and accepted by it, the provisions of the statute
are fully complied with. The corporation thereby be-
comes a party to the contract, and each of the sub-
seribers is obligated to pay the amount of his subseription
according to its terms.

This construction of the statute is in harmony with the
rules of the common law. Subseriptions to the capital
stock of a corporation, made prior to the organization of
the corporation, and prior to the opening of its hooks for
stock subseriptions, if delivered by the subseribers to a
third person with the understanding that the same shall
be delivered to the corporation when it is organized and
when its books are open for stock subscriptions, bhecome
valid and binding subseriptions if delivered to and
accepted by the corporation. After such delivery no one
of the subscribers can retreat from his contract, and each
gubscription is valid and binding as against the person
who made the same.

Under these principles of law, the subscriptions to. the
capital stock of the Atlas Insurance Company which were
made prior to the organization of the corporation and

delivered to Mr. Wilkinson, are valid and binding upon
the subseribers after acceptance thereof by the corpora-
tion in the manner stated.
Respectfully submitted,
Cmas. W. MULLAN,
Attorney-General of Towa.
June 27, 1905. et :

How. B. F. CarroLL,
Auditor of St_aie.
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StaTe ProPERTY—PowER OF THE TrRUsTEES oF THE lowa
StaTe CoLLEGE OF AGRIOULTURE T0 LEAsE BuiLpine
Sires 10 MEMBERS oF THE CoLLEGE FacurTy—It is held
'that the statute does not confer upon the Board of
Trustees the power to lease lands belonging to the
state to members of the faculty for residence purposes.
an.—l am in receipt of your favor of the 24th instant
advising me that the board of trustees of the Iowa St‘ate
Co'llt?ge of Agriculture and Mechanic Arts desires my
opinion as to whether it is empowered to make and exe-
eut.e,'to members of the faculty of the college, leases‘of
building sites upon the land used and occupied as a imrt
of the grounds of said college. In compliance with ﬂxe
re(’i“;le“ I submit the following opinion :

e powers of the board i
| sl e are defined by sections 2647,
< By section 2647 it is given power to manage and con-
trol the property of the college and farm, whether real
or personal. Section 2656 provides that it may sell the
lands granted to the state by act of congress, and any
Wa acquired by purchase or otherwise, for cash, or
upon partial credit not exceeding ten years, at such price
igm be fixed by the board. Section 2657 authorizes
ﬁhm such lands as it is authorized to sell under the
 provi 1 of section 2656, for a term not exceeding ten
© years, at an annual rental equal to eight per cent per
wwﬂn appraised value of the tract, payable

y in advance. :

, ons of sections 2656 and 2657 clearly relate
longing to the state and known as the Agri-
which were granted by congress
id support of the college, or were
_ in some other way for that purpose.

lands referred to by these sec-
the grant it
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states to which the grant is made, and the money received
therefrom invested in stocks and bonds of the United
States or other safe securities, yielding not less than five
per centum upon the par value thereof, which money so
invested shall constitute a perpetual endowment fund, the
interest of which shall be used to support and maintain
a college where the leading object shall be the teaching
of such branches of learning as relate to agriculture and
mechanic arts.

The legislature of the state of Towa, by an act approved
September 25, 1862, accepted the grant of lands from the

government, subject to all the conditions and restrictions

contained in the act of congress.

Tt was and is necessary that the endowment lands of
the college be sold and leased, and the proceeds thereof
invested in the manner directed by the act of congress. It
was these lands and lands of like character which the
legislators had in mind at the time of the enactment of the
sections of the statute referred to.

By the provisions of sections 2656 and 2657, the board of
trustees of the college is authorized to sell and lease the
lands referred to, and to invest the funds which are de-
rived therefrom. The provisions of these sections do not
refer to the lands which are devoted to the uses of the
college, as distingnished from those by which it is endow-

ed, and it cannot be successfully maintained that under

the provisions of these sections the board has the power
to alienate the lands belonging to the state which are used
and occupied for college purposes.

If the power to lease lands belonging to the state and
which are devoted to the uses of the college exists in the
board, it must therefore be found in subdivision 2 of sec-
tion 2647 of the code, which is in these words:

“The board'of * * * trustees shall have power—

9. To manage and control the property of the
college and farm, whether real or personal”’.
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The question which arises is: Does this provision of
the statute confer upon the board power to lease any part
of the lands belonging to the state which have been ded-
icated and devoted to the uses of the college? That is,
does the phrase ‘‘to manage and control”” empower the
board to lease any portion of such grounds for residence
purposes?

The words ‘“manage’’ and ‘““control’’ have frequently
been defined by courts of last resort to be synonymous,
and to mean to direct, govern, administer, oversee.

Youngworth v, Jewell, 15 Nevada, 48;
Ure v. Ure, 185 111, 216;
Cook County v. McCrea, 93 111., 238.

Neither word, therefore, extends the power and
authority of the board of trustees beyond that which is
given by the other. If the legislature had said that the
board of trustees shall have power to manage the prop-
erty of the college and farm, such enactment would have
the same foree as the provision that the board shall have
power to manage and control such property. The use of
the word ‘“‘control’’ by the legislature in conferring the
power granted to the hoard of trustees adds nothing to
its power which would not have been granted by the use
of the word ‘““manage’’ alone.

In Cook County v. McCrea, supra, it is held that the
term ‘‘manage’’ means to control according to law, and
that the statute therefore can not be understood to give
to county bhoards an unlimited power of management of
county funds, where there is an absence of any specific
provision of the law to the contrary, and means nothing
more than that they shall have power to manage the
county funds and county business according to law.

Management is defined as government, superintendence,
physical or manual handling or guidance, the act of
managing by direction or regulation or administration.
In re Sanders, 53 Kansas, 191;
Lewis v. Lewelling, 53 Kansas, 201.
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In Randall v. Josselyn, 59 Vt., 557, it is held that the
words “control and management’’, as used in a will de-
vising property to the testator’s son, mean that the son
chould have the use, possession, superintendence and
direction of ,the property and the power of exercising a
general restraint over the same during the continuance
of his estate, but does not include the power of disposal.

In Baltimore County Commissioners v. Board of Man-
agers of the Baltimore Hospital for the Insane, 62 Md.,
132, it was held that the word ¢‘managers”’, as used in a
statute providing that the governor, by and with the ad-
vice and consent of the senate, shall appoint a board of
managers of the hospital for the insane, means what the
term imports—managers simply of the property, with no
power to pledge, alienate or encumber it, charged with
the duty of its protection and faithful operation on be-
half of the state, but invested with no absolute owner-
ship of the property.

The clear intent of the statute is that the board of
trustees of the college shall govern, manage and eontrol
the property of the college and farm in the administra-
tion of the affairs of the eollege. Tt has no aunthority to
make any disposition of such property or any part there-
of which shall place it beyond the control of the hoard.
The execution and delivery of a lease of the character of
that authorized by the resolution of the board would be
such a disposition of the land, belonging to the state, in-
cluded in the lease, as would place the same, to a degree
at least, beyond the immediate control of the board. The
execution of the lease would be a relinquishment to some

" extent of the possession of the board and its right to the
absolute management and control of the property leased.
The land would be diverted from the use to which it was
devoted by the state to another use and purpose, which
clearly was not contemplated by the legislature at the time
of the enactment of the statute referred to.
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The execntion and delivery of the lease authorized by
the resolution of the board is in the nature of a grant of
an e.-asemeut in the college grounds; such easement being
subject to termination by the board after ten years upon
one year’s notice of its intention to do so, and upon pay-
ment, to the person to whom the right is granted, of the
value of the improvements made by him under the grant.
'It is not a lease within the strict meaning of “the term.
No rent is reserved by the hoard under the contract, the
sum of one dollar a year being simply a nominal am(’)unt.
The person to whom the lease is made has the right to
extend it indefinitely, and it can only be terminated by
.the hoard, except in case of the destruction of the dwell-
ing house by fire, upon payment of the value of the im-
provements. -

The statute does not give the hoard authority to use the
funds of the college for the payment of the value of im-
provements made upon lands covered by leases of this
character, and such use would, in my opinion, he an un-
authorized diversion of the funds of the college from the
purposes for which they were created.

‘ Tha b_oard of trustees of the College of Agriculture and
l(echamc Arts is an agent of the state to which the man-
agement of the property of the state is confided. Tts
powers are such only as are expressly conferred by
statute, or impliedly conferred hecause necessary to carry
aut those which are expressly given. It must hold the
f;:mim of and manage the property of the state for
” | m to which such property is devoted, and for
~ The provisions of the statute quoted do not in my
opinion confer upon the board of trustees power to

Mmmwmﬂm from the purpose to which
&m“ ~devoted by the state, and to lease the same for

- purposes to any member of the faculty of the

i
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held and possession thereof retained by the board ex-
clusively for school purposes, and any disposition, or
attempt at a disposition thereof, for other purposes, is
in excess of the powers conferred upon the board by the
legislature.
Respectfully submitted,
Caas. W. MuLLAN,

Attorney-General of Iowa.
June 29, 1905.

Mz. E. W. StanTon,
Secretary Towa State College of Agriculture
and Mechanic Arts.

Draivace or Lakes—ConsTruorioN oF Dike AND FisawAy-
Cost or—The cost of building and maintaining a dike
and fishway in the drainage of a lake under order of
the executive council should be paid from the drainage
fund of the distriet.

Sies—I am in receipt of a letter from your secretary,
Mr. A. H. Davison, informing me that you desire my
opinion as to the right of the board of supervisors of
Emmet county to use any part of the county fund of that
county for the purpose of constructing a dike or dam, with
proper fishway and spillway, as required by the executive
council, made necessary by the draining of Swan Lake.
In compliance with such request I submit the following
opinion :

The construction of a dike, spillway and fishway for the
purpose of retaining the waters of the upper lake is an
expense incidental to the draining of the lower lake, and
must be included in any plan of drainage agreed npon by
the board of -supervisors in which the lower lake is
drained and the upper lake retained. The cost of such
dike, spillway and fishway, therefore, should be paid from
the drainage fund of the district.

Section 1 of chapter 68 of the acts of the thirtieth
general assembly gives to the board of supervisors of
_ any county jurisdiction, power and authority to establish
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a drainage district or districts, and to locate and estab-
lish levees, and cause to be constructed any levee, ditch,
drain or water course as provided therein.

Sections 12, 13 and 28 of the same act provide for the
raising of funds with which to pay the cost of construect-
ing such ditches, drains and levees.

The dike required to retain the waters of the upper
lake is a levee within the meaning of section 1, and the
cost thereof should, therefore, be paid from the drainage
fund created as provided by sections 12, 13 and 28 of the
act. The spillway and fishway are a part of the dike.
Their construction and maintenance become necessary by
reason of the draining of the lower lake, and the cost
thereof should be paid from the same fund as that of the
dike.

The provisions of sections 12, 13 and 28 of the act re-
ferred to, as to the manner of the payment of the cost
of constructing dikes and ditches for the drainage of
lakes and swamp lands, are exclusive so far as the county
is concerned, and the hoard of supervisors has no power
to pay such cost from the funds of the county, as distin-
guished from the drainage fund provided for by the sec-
tions of the act referred to.

In holding that the cost of building such dike, spillway
and fishway should be paid from the drainage fund of the
district, I do not wish to be understood as saying that it
is not within the power of the executive council to pay
any part or all of the cost thereof out of the proceeds of
the sale of the lake bed which is drained. It is, in my
opinion, within the power of the executive council to pay
all or any part of the cost of such dike, spillway and fish-
way from the money derived from the sale of the lake
bed, as a part of the expenses incurred in the drainage of
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such lake, before turning such fund over to the county
as provided by section 9 of chapter 186 of the acts of the
thirtieth general assembly.
Respectfully submitted,
Cuas. W. MuLLaAN,

Attorney-General of Iowa.
June 30, 1905.

To tar HoNorasLe Executivg CounciL
of the Siate of lowa.

Meanper Lages —Aor or INpivipuarn 1n DraiNiNg — When
an attempt has been made by any person or persons to
drain a meandered lake so that it will have an artifi-
cial outlet, the state may restore such lake to its nat-
ural condition, and an injunction will lie to prevent
further trespass.

Sie—I heg leave to acknowledge the receipt of your
communication of the 12th ultimo enclosing a letter of
Mr. A. B. Lauritz Styve, and requesting my views as to
what action should be taken by the state as to the acts
of the persons who have partially drained Rice lake in
Winnebago county, and lowered the water therein by ex-
cavating a ditch into the lake and which forms an out-
let through which the water flows out of the lake.

The communication has been on my desk several days
but pressure of other business has prevented me from
taking it up before. In compliance with your request T
respectfully submit the following opinion:

The state by its executive should, in my opinion, exer-
cise such control over the lake in question, as well as other
meandered lakes in the state of like character, as will
maintain them as nearly as is possible in their normal
condition. Where an attempt has been made by any per-
son or persons to drain any of such lakes without author-
ity of law, the banks and shores of such lake q}mnld by

By 2R

N
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executive action be restored as nearly as is possible to
their natural condition and the height of water in the lake
raised and kept as nearly as may be to the ordinary high
water mark.

An action for injunction will lie and can be success-
fully prosecuted against any person or persons who
attempt to illegally drain or lower the water in any of
such lakes, and such action should, in my opinion, be in-
stituted by the state against any person or persons af-
tempting, without authority of law, to cut a ditch or
drain by which an artificial outlet of any of the meandered
lakes in the state, will be created and the water drained
therefrom or lowered therein.

Respectfully submitted,
Cuas. W. MuLLAN,
Attorney-General of Iowa.
July 19, 1905.
Hox. A. B. Cummiss,
Governor of ITowa.

Loan anp TrusT CoMPANIES—AMOUNT OF CAPITAL STOOK—
ExamiNaTioN BY AupiTor oF STATE—NATURE OF
Business —(1) The capital stock of any loan and
trust company must be fully paid up before it can
commence business, and must not be less than that
required of savings banks. (2) Such companies are
subject to examination by the auditor of state. (3)
No loan or trust company can conduct a banking bus-

iness, except it may receive time deposits and issue

drafts upon its depositories. -

r—I am in receipt of your favor of the 18th instant

h you request my opinion upon the following ques-

e atticles of incorporation of the Waterloo

o PR
R I e Sl i .
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(2). Should a certificate of the character issued to
state and savings banks be issued by the auditor of state
to loan and trust companies, authorizing them to begin
the transaction of their business when they have com-
plied with all of the provisions of the statute relating to
their organization?

(3). Can loan and trust companies organized under
the laws of Towa legally receive current deposits sub-
jeet to check?

These questions will be taken up in the order in which
they are stated.

First. Aritcle 3 of the articles of incorporation of the
Waterloo Loan and Trust Company provides that the
capital stock of the corporation shall be $250,000; that
it shall be divided into shares of $100 each, and paid in
at such times and upon such conditions as may be pre-
seribed by the board of directors, and that the corporation
may begin business when $100,000 of its capital shall have
been subscribed.

The provisions of this article which relate to the
amount of the capital stock, when the same shall be paid
into the treasury of the company, and which provide that
the corporation may begin the transaction of its busi-
ness when $100,000 of its capital stock shall have been sub-
seribed, are not in accordance with the provisions of chap-
ter 65 of the acts of the thirtieth general assembly, which
became a law on the 4th day of July, 1904.

That chapter in effect provides that all loan and trust
companies whose articles of incorporation authorize the
acceptance and execution of trusts, and all corporations
in whose name the word ‘“trust’” is incorporated and
forms a part, shall have a full paid capital of not less
than the amount of capital of savings banks, as provided
in section 1843 of chapter 10 of title 9 o'f' the code.

~ Section 1843 provides:

“The paid up capital of any savings bank shall
not be less than ten thousand dollars in cities, towns
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or villages having a population of ten thousand or
less, nor less than fifty thousand dollars in cities
having a greater population. The corporation may
commence business when its first directors or officers
named in its recorded articles of incorporation shall
have furnished the auditor of state proof, under oath,
that the required capital has been paid in and is
held in good faith by said bank, and he has satisfied
himself of such fact, for which purpose he may make
a personal examination, or cause it to be made, at the
expense of such bank, and he is also satisfied that the
preceding sections of this chapter have been complied
with and has issued a certificate to that effect,
naming therein its first board of directors, notice of
which certificate shall be given by the publication
thereof for four consecutive weeks in some news-
paper printed in the county wherein its articles are
.recorded * % % .1’

On the 19th day of May of the present year in a written
opinion furnished the auditor of state by the attorney
general, it was held that a savings bank organized under
chapter 10 of title 9 of the code, must have the entire
amount of its capital, as provided in that chapter, paid
in before it is entitled to receive a certificate from the
auditor of state authorizing it to commence the trans-
action of its business. The conclusion which was reached
at that time by the attorney general is stated as follows:

“Under this provision of the statute, T think the
entire amount of the capital of a savings bank must
be fully paid before the bank can be authorized to
begin the transaction of business.”

The provisions of chapter 65 of the acts of the thirtieth
general assembly apply with equal force to loan and
trust companies. They are required by the provisions of
that chapter to have a capital of not less than the amount
of capital required of savings banks by section 1843 of
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must be changed so as to make the capital of the Waterloo
Loan and Trust Company $100,000, or the entire author-
ized capital of $250,000 should be fully paid.

Second. The provisions of section 1889 of the code
which relate to the organization and business of loan and’
trust companies as amended by the act of the thirtieth
general assembly read as follows:

“No corporation shall engage in the banking busi-
ness, receive deposits, and transact the business
generally done by banks, unless it is subject to and'
organized under the provisions of this title, or of
the banking laws of the state heretofore existing, ex-
cept that loan and trust companies may receive time
deposits, subject to the same limitations as are now
or may hereafter be prescribed for the receiving of
deposits by state banks, and issue drafts on their de-
positories. All such companies and all corporations
now existing or hereafter organized under the pro-
visions of chapter 1, title 9 of the code, whose articles
of incorporation authorize the acceptance and exe-
,cution of trusts and all corporations in whose name
the word ‘trust’ is incorporated and forms a part,
shall have a full paid capital of not less than the
amount of eapital of zavings banks, as provided by
section 1843 of chapter 10, and shall be subject to ex-
amination, regulation and control of the auditor o
state, like savings and state banks, and their stock-
holders shall be liable to the ereditors of such com-
panies as provided in section 1882 of this chapter for
stockholders in state and savings banks. Any cor-

poration violating this section s all forfeit its char-

ter, at the suit of the attorney general, and said cor-
~ poration, its officers, directors and agents shall be
punished by a fine of not
dollars or imprisonment of not less than two years

in the penitentiary, or by both such fine and imprison-

* 9y

ment at the discretion of the court, * *

- The M of the amendment made by the thirti " .
 general assembly is to place all loan and trust companies
~ under the control and regulation of, and make the same

less than five hundred
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subject to examination by the auditor of state in the same
manner as savings and state banks are controlled, regn-
Jated and examined by him.

Section 1843 of the code provides for the examination
of savings banks by the auditor of state and that when
he has satisfied himself that all of the provisions of the
statute relating to such banks have been complied with
he shall issue a certificate to that effect. ‘

Section 1864 contains substantially the same provision
with reference to state banks.

The examination of savings and state banks and the
issnance of a certificate permitting them to begin the
transaction of their business when the auditor has found
that all of the provisions of the statute have been com:-
plied with, are important factors in the regulation and
control thereof. It therefore follows that when the legis-
lature made all loan and trust companies subject to exam-
ination, regulation and control of the auditor of state in
like manner as savings and state banks are subject to his
‘examination, control and regulation, it became his duty
to make an examination of all loan and trust companies
» manner as an ekamination of savings and

now made by him under the provisions of
the code; and if upon such exam-
all of the pr |
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Tt is not entitled to open or carry current accounts
‘against which checks may be drawn, nor to transact any
other business which is generally done by banks, except
that it may receive time deposits and issue drafts upon
its depositories. The transaction of any other character
of business ordinarily done by banks is a violation of the
statute for which the officers of the loan and trust com-
pany may be held liable.

Respectfully submitted,
Cumas. W. MuLLAN,

Attorney-General of Towa.

July 20, 1905.
Hox. B. F. CarroLL,
Auditor of State.

(CpNsus—ENUMERATION OF —POWERS OF Exzcutive Coun-
orL TraereiN—It is held that the powers of the execu-
tive council over the enumeration and compilation of
the state census are ministerial and not judicial 1n
character. It may not'inquire into the correctness of
the returns, or order a re-enumeration of the census

of any district.
Srrs—In response fo your request for an opinion as to

the power of the executive council to determine the cor-
rectness of the returns of a census enumerator upon ex-
trinsic evidence, and to set aside such returns if found
incorrect and order a new enumeration of the district
from which such returns are received, I respectfully sub-
mit the following opinion: °

Section 1 of chapter 8 of the thirtieth general assembly
makes it the duty of the executive council to cause to be
prepared and printed blank forms suitable for the pur-
pose of taking the census and to enable the assessors to
make uniform returns of population and agriculture.
That section provides that the schedules relating to the

population shall comprehend for each inhabitant the:
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name, age, colqr, sex, conjugal condition, place of birth
g'ud place of birth of parents, whether alien or natural’
ized, number of years in the United States, occupatio :
months : unemployed, literacy, school attendance I:i’
ownershlp‘ of farms and homes. It also provide; tl;::xt
.the ex'ecuhvc council may use its discretion in the co
struction, form and number of inquiries necessa tl:
secure the information sought. ol
The blanks required to be
. . : prepared by th i
El(])unm] are to be fl.II‘IHShed to the county Zuditil'zng(lin;e
daem‘ tthhe townslfup assessors on or before the first Mony
y in Janua year in whi i '
-l ry of the year in which the census is to be
11In addition to such matters the section further provides
tsat the?e. sha.ll be blanks for the ex-soldiers of the United
tates living in lowa which shall contain the name, com
pany and regiment to which the soldier belonged ,d h'.
present place of residence. st
Section 2 of the act relat
; es wholly to the duty of th
assessor in each assessing distriet to make ‘chey pro e:
tentrzes upon the blanks furnished, and to return the sa.l:no'
o the county auditor on or before the first day of Juné
of the census year. ' S
Section 3 provides that wh
: en any assessor fails to per-
fg:m any of the dutze.a required by the act, the auditof (:f
e county shal.l appoint some suitable person to take the
nsus as provided -therein at as early a day as practi
able, a't the expense of the county. s
tuSec.',l;mn 4 provides for the forwarding of the census re-
ﬂ:tm mt]o c:h:e::cr;et:hzu of b:ta;je by the county auditor, and
: ed and 3
”g:::.ry i i preserved by the
ion 5 makes it thé duty of th i
: / e executive couneil t
cause abstracts or compilations of the census to bemxlwr?

. ' gred, which shall be recorded by the secretary of state

a bpok to be kept by him for that purpose, and gives.

- Vv SO it
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to the exeentive council power to add to such compilation
such other statisties in reference to banking, railroads,
insurance, manufactures, education and other matters of
public interest as it may be able to procure from the
heads of the various departments of the state and other
sources.

Qection 6 relates to the character of employees which
may be employed by the executive council in making the
compilation of the census.

Section 7 makes it the duty of the executive council
when the census has been compiled to cause the same to
be published in book form, to be known as the, eensus of
Towa.

The other sections of the act relate to such publication
heing evidence of the population of Iowa, to the co-opera-
tion with the United States census bureau by the execu-
tive council, and to the appropriation of money to defray
tlie expenses of taking such census.

The duties to be performed by the executive council
under the provisions of this act are ministerial and not
judicial.

It is urged in a brief which T have received upon the
question, that the executive council has implied power to
inquire into and determine the correctness of the census
returns made by the enumerators.

Many authorities are cited in support of the proposi-
tion that public officers have the powers which are ex-
pressly granted to them, and also such implied powers as
are necessary to the exercise of those expressly granted.

The rule of law as stated is unquestionably correct, and
is so well established that the citation of authorities in
its support is unnecessary; but it falls far short of estab-
lishing the proposition that the executive council may act
as a judicial body and determine upon evidence aliunde
whether the statements contained in the census returns
which are forwarded from the various assessing dis-

briots of the state are true or untrue. Its powers axe

{
I
!
b
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specifically named in the act of the thirtieth general as-
sembly, and it is clothed with such additional impli(:d
powers only as are necessary to carry out and perform
those expressly given.

The powers expressly given the executive council are
(1) to cause to be prepared and printed blank forms for
t!'xe census returns; (2) to cause abstracts or compila-
tions of the census returns to be prepared; (3) to add to
s.uch compilation such other statisties in relation to bank-
ing, railroads, insurance, manufactures, education and
other matters of public interest as they may be able to
procure, and which they consider of sufficient value to be
included in the census report; (4) to employ only skilled
persons fully qualified by their eduoation'and.skill to
rapidly and accurately perform the duties of sténogra-
phers and accountants; (5) to cause the compiled census to
be published in a book to be known as the census of Towa;
1(,?1:- to co;oa:eralt; s;c; dfag as practicable with the census,

eau of the Uni tates i i ili
publishing census stttt:i:sti.s Lt s
) Whatever power or authority is necessary to the exer-
cise of the duties imposed upon the executive council by
the act referred to, is implied by the provisions of the act,
but beyond t!':e power necessary to carry into effect the
express provisions of the statute it has no authority.

To de}ermine whether the returns of a census ennm;ra-
to;x_-rare in accordance with the facts which exist in the dis-
triet from which the returns come, the executive council
must assume the functions and powers of a trial court.
It must receive evidence for and against the correctness
of such uturm, and then judicially determine whether
the statement of facts shown hy the return of the enumer-
ator is true or untrue. No sfich power is expressly given,
nor is it necessary to the complete exercise of all powers

- and duties expressly given or imposed by the statute.
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It cannot be said that the executive council, sitting as
a court and exercising judicial functions, should deter-
mine any question presented to it relating to the cor-
rectness of the returns of a census enumerator upon ex
parte affidavits and evidence, and the statute nowhere
directly or impliedly confers upon it the power to sub-
poena or compel the attendance of witnesses, or to pro-
cure evidence in any other form. Without such power it
cannot perform the duties of a judicial tribunal.

The council may, under the implied powers conferred
by the provisions of the act, correct any errors or mis-
takes which are apparent upon the face of the census re-
turns, as the correction of such errors and mistakes is
necessary to the compilation of such returns; but, in my
opinion, it cannot go beyond the returns themselves and
receive extrinsic evidence for the purpose of determining
the correctness thereof.

Whenever the question of the verity of a return made
by any census enumerator arises, such question can, in
my opinion, be determined only by a court having juris-

diction thereof, and if upon a trial by such court it is

found that the statements contained in the return are in-
correct, the return may be set aside and a new enumera-
tion of the district made under the order of the court in
conformity with the provisions of the statute. The
power to set aside such return and to order a new enumer-
ation in the district for which such return is made, is

vested in the courts of the state and mot in the executive

council.
: Respectfully submitted,
Cmas. W. MULLAN, :
pom Attorney-General of Iowa.
July 29, 1905. ) S : e

To s Hoonasts Exsovrve CoUscm _

of the State of Iowa.

=
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CounTY SUPERINTENDENT OF ScHO00LS—SUPPLIES For THE
OrrioE—PavaBLE Frox County Funps—No part of the
county school tax may be used for the purpose of pur-
chasing supplies for the county superintendent, but
the same must be paid from the funds of the cm‘mty.

Ste—In compliance with your reques ini

' h 3 juest for an opinion
whether the tax levied for the support of schools Lvithin
the county upon all of the taxable property therein may
lt;lgally be used by the board of supervisors in the pul:
chase of supplies for county superintendents o
B Sty \ I ndents, I submit

Section 2807 provides:

“The hoard of supervisors shall at the t'.
levying taxes fqr county purposes, levy thelmteaxgg
;:ecessary to raise the various funds authorized by
aw and cex:txﬁed to it under this chapter; but if the
amount c&l‘tlﬁéfl for any such fund is in excess of the
amount authpnzed by law, it shall levy only so much
thereof as is authorized by law. * * * * Tt shall
:lllso levy a tax for the support of the schools within

¢ county of not less than one nor more than three
mills on the dollu_ on the assessed value of all the

o taxable roperty within the county.”
provides :

- “The county auditor shall, on the first Monday i
?&ﬁ and the fourth Monday in September ofaZaclﬁ
z ,,tmpmrﬁig: ;h;e sah:glt tax together with the in-
st upon the perman school fund to which th
county % entitled, and  money in the hands
e gt be! g in_common to the
heladed in any pre-
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public schools, and distributed to the school corporations
of the county in proportion to the number of persons of
school age in each school district.

Section 468 of the code provides:

“The board of supervisors shall furnish the clerk
of the distriet court, sheriff, recorder, treasurer,
auditor, county attorney and county superintendent
with offices at the county seat, together with fuel,
lights, blanks, books and stationery necessary and
proper to enable them to discharge the duties of their
respective offices * * * .7

Section 2742 of the code provides:

“He (the county superintendent) shall receive a
salary of twelve hundred and fifty dollars a year and
the expenses of necessary office stationery and post-
age, and those incurred in attendance upon meetings
called by the superintendent of public instruetion;
‘claims therefor to be made by verified statements filed
with the county auditor, who shall draw his warrant
upon the county treasurer therefor * * urid

. The board of supervisors of the county is required by
I section 468 to furnish the county superintendent with

: fuel, lights, blanks, books, stationery and office supplies
necessary to enable him to properly discharge the duties

©  same manner as they are furnished to other county offi-
cers, and paid for from the funds of .the county.

~ county superintendent for postage, ete., must be verified,

drawn by the auditor upon the county treasurer.

e

of his office. Such supplies must be furnished in the

.~ TUnder the provisions of section 2742 the claims of the
ed with the county aunditor and paid for by a warrant

~ The statute nowhere authorizes the appropriation or .

=, of the county school tax for the purpose
supplies for the county superintendent.
ount of such be apportioned to the
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school corporations of the county, and the board of super-
visors should furnish all supplies necessary to enable the
county superintendent to discharge the duties of his office
and pay for the same from the funds of the county.
Respectfully submitted,
Cras. W. Murrax,
Attorney-General of Iowa.
August 3, 1905.
Hox. Joux F. Rices,
Superintendent of Public Instruction.

Sac axp Fox Ixprans—TitLe o Lasps Hewp By Tuen—
Hisrory or—The only duty devolving upon the Gov-
ernor of the state in relation to the Sac and Fox
Indians residing in Tama county is toaect as trustee in
l;?lding title to such lands as have been conveyed to

im.

_ Sie—In response to your request for a statement as to

the authority and relation of the governor of the state as

and affairs of the Sac and Fox Indians re-
GWW, I beg to submit the following:

Vel W)
| s
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tract of land suitable and convenient for the residence
of the Indians upon the Missouri river or some of its
waters.

Soon after the execution and ratification of the treaty
referred to, a tract of land was set apart by the president
of the United States under the terms of such treaty in
eastern Kansas, to which the Sac and Fox Indians were
removed about 1846. After their.removal to the tract
so selected by the president, several of the Indian
families returned to Towa and erected their wickie-ups
along the Towa river in Tama county. These were joined
by others who came from the Kansas reservation, and in
1857 they purchased an eighty acre tract of land lying
along the Towa river in Tama county. The title to this
tract of land was taken in the name of James W, Grimes,
then governor of Towa, to be held by him and his succes-
gors in trust for the Indians.

Tn 1866, another tract of forty acres was purchased, the
title to which was also taken in the name of the governor
as trustee. '

About 1867, Major Leander Clark was appointed United
States Indian agent for these Indians, and during his
administration of their affairs he purchased other tracts
of land the title to which was conveyed to him as United
States Indian agent and his successors in office, in trust
for the Indians.

Subsequent purchases of lands were made, the title to
part of which was taken in the name of the governor of
the state and part in the name of the Indian agent as
trustees respectively for the Indians.

From 1846 to 1836 these Indians remained in Towa, and
a part of the time upon lands owned by them, withount
any official recognition by the United States government
or the state of Towa.

The fifth general assembly of the state of Towa, at its
extra session in 1856, passed an act by which the consent

of the state was given to the Indians then residing ‘u
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Tama county, and known as a portion of the Sacs and
Foxes, to remain and reside in the state, and requesting
the governor to inform the secretary of war of such resi-
dence, ‘and to urge upon the department the propriety of
paying the Indians their portion of the annuities due or
to become due the tribe under the treaty of 1842. This
act was the first official recognition on the part of either
the state off the government of the right of the Indians to
reside in Towa.

From 1856 to 1896 the Indians continued to reside upon
their Tama county lands under the authority of the act
of the general assembly, and the government annuities
were paid to them by an Indian agent appointed by the
interior department of the government.

) In 1896 the general assembly passed an act by which
exclusive jurisdietion of the Sac and Fox Indians re-
siding in Towa and retaining tribal relations, and of all
other Tndians dwelling with them, and of all lands then
‘ or thereafter owned or held in trust for them as a tribe,
was ceded to the United States, and by which authority
was granted to the United States government to purchase
any land in Tama county to be used for and in connection
with any school or schools to be established and managed
by federal authority for the education of such Indians.
This cession was subject to the following conditions:
(1). The state reserved the right to serve any judi-
cial process issued or returned to any court in this state
or the judge thereof, and reserved to the state juris-
said lands by the Tndians or others, and of such crimes
by Tndians in any par
ablish and maintain highways; (3) the exer.
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The act became a law on the 20th day of February,
1896.

In 1896 and soon after the passage of the act of the
twenty-sixth general assembly, an act was passed by con-
gress by which the jurisdietion of the Sae and Fox Indians.
in Tama county in the state of Iowa and of their lands,
ad tendered to the United States by the state of Towa, was
accepted, subject to the limitations and conditions im-
posed by the aet of the Towa legislature. The closing
paragraph of the act of congress is as follows: y

““And the United States Indian agent of the Sac
and Fox Agency, lowa, and the governor of the state
of Towa, respectively, are hereby authorized to trans-
fer by deed of conveyance for the use and benefit of
such Indians, the legal title, held by them in trust
respectively, and the trusteeship of the lands of the
Sac and Fox Indians of Tama county, Towa, to the
secretary of the interior and to his successors in
office.”’

Since the passage of the act of congress referred to,
these Indians have been under the direct care, juris-
diction and control of the interior department of the
United States.

The provision of the act of congress of 1896, authori-
zing the governor of the state and the United States
‘Indian agent of the Sac and Fox Indian agency in Towa,
to convey the lands belonging to the Indians to the secre-
tary of the interior, and to his successors in office, in
trust, has never been carried out, and the title to such
lands is now held in part by the governor and in part by
the Indian agent in trust for these Indians.

 Under these facts the only duty which appears to de-
~volve upon the governor in relation to the Sac and Fox
Infdiani in Tama county, is to act as trustee in

m«a to him, until the conveyance authorized by the act
congress of

th» ﬁﬂLe to such of the lands as have been con-

: 1896 is made to the secretary of the in-
’wnor,andtoentmﬁQemﬁonofthelawsefﬂm staﬁr 8
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as to the Indians and their property as provided by the
act of the Towa legislature passed on the 20th day of
February, 1896.
Respectfully submitted,
Cuas. W. MuLrax,
Attorney-General of Towa.
August 9, 1905.
Hox. Auserr B, CuMmMmins,
Governor of Towa.

Sorpiers’ OrpuANs’ Home—IMprovEMENTS BY CITY CREAT-
186 A NuisanNoe 1o State ProPerTY—A municipal cor-
poration may not construct an embankment which
stops the natural flow of a stream of water. If a nui-
sance results, it may be abated.

Sms—I am in receipt of your favor of the 8th instant,
g my opinion upon the facts therein stated, the
d request being as follows:
m of the land owned by the state for the
Soldiers’ Or * Home lies within the
of the city of Davenport. Prior to
Creek, a stream of considerable
‘thml running water, flowed
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““The borders of the cut off are higher than the
ground between it and the old creek bed and the re-
sult is that the surface water from that area and
from a large tract of ground which drains into it,
flows to the old bed of the creek, and over the filling
into the old channel under the bridge and thence to
the main body of water in the ereek. The quantity
of water which thus seeks an oitlet at the bridge in
wet seasons is large, and if the flow be obstructed at
the bridge, it would accumulate to a depth of several
feet near several cottages of the Home and would
cover an area of several acres. The result would
be stagnant water dangerous to the health of the in-
mates of the Home and the public. The area which
would be covered as stated, is largely owned by the
state, but includes a public highway which passes
through the tract and part of another, along the side
of the ereek.

“The city of Davenport has commenced to make a
fill in the bed of Duck Creek under the bridge in
Eastern Avenue, and as we are advised, does not in-
tend to leave or construct any way for the passage of
the water which will flow over the fill in the old. creek
bed in time of high water, but intends to construet a
solid bank or dam notwithstanding our objections and
protest in behalf of the state. This will result in the
accumulation of stagnant water, as stated, and the
state has no adequate means of preventing it.

We desire your opinion as follows:

1. Has the city a right under facts as stated, to
construet a solid bank across the old bed of Duck
Creek in Eastern Avenue, making no provision for
the escape of surface water?

2. If it has not, but persists in construeting this
bank what is the remedy of the state before, and
what after, the fill is completed?

3. In case the state has a right to an unobstructed
flow of the surface water in question, and can main-
tain that right in court, what authority should direct
the bringing of the action and what official should
conduet it?”’

These questions will be considered in the order in which
they appear in the request.
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First. It may be fairly assumed that stagnant water,
likely to become foul or offensive and a menace to the
public health, is a nuisance, and any act of a municipal
corporation by which the natural channel or drainage of
surface waters is destroyed by the construction of an em-
bankment or dam across such natural drainage course,
is an act on the part of the municipal corporation by
which a nuisance is created, and for which the corpora-
tion is liable.

In McClure v. Red Wing, 28 Minn,, 186, it is said:

““When in the judgment of a municipal corporation
it becomes necessary, in making a public improvement.
to obstruct the natural channel of a stream formed
by surface water made up of rains and melted snow
which has fallen upon the sides of the ravine .in
which the water flows, or on the sides of those ravines
tributary thereto, and where the water often flows
with the rapidity of a torrent and the volume of a
small river, the city is bound to provide artificial
g channels to carry off the water without injury to the
" property of others, and to exercise reasonable care,
3 Wﬁm in doing the work.”’
ent case the old channel of Duck creek is an

‘water course by which the waters coming
fr melted snows upon the sides of the hills
are carried off, and the city of Davenport has no right
to dam up such water course by filling one of its streets
- across the same, and thereby prevent such surface waters
) from flowing along the natural channel.

) If, by the erection of a dam or fill in the str
i 1 a

i et

is created above
for the creation of
would lie, or the
in equity. =
. Second. An action for

the state to prevent the cit
maintaining a dam across




g
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if the erection and maintenance of such dam will create
a nuisance by causing the accumulation of stagnant water
in such channel above the dam or fill, which will be detri-
mental to the public health.

If the fill has been made by the city, and as a result
thereof a nuisance is ereated upon the lands of the state
by stagnant water accumulating thereon because of the
damming of the old channel of Duck ecreek, an action for
a mandatory injunction will lie in behalf of the state
against the municipal corporation to compel it to con-
struct a culvert in the dam-or fill of sufficient capacity to
carry away the water which naturally flows along the
channel.

Third. Tn my opinion the state has a right to an unob-
structed flow of the surface water along the old channel
of Duck creek, and can maintain that right in the courts
of the state. An action seeking to maintain such right
should, in my opinion, be aunthorized by the executive
council of the state and brought in the name of the state
upon the relation of the attorney general.

; Respectfully submitted,
Cuas. W. MuLLax,
Attorney-General of Iowa.
August 9, 1905.
To tue Hoxorasre Boarp oF CONTROL
of State Institutions.

R

Lagg BEps—SALE oF BY EXECUTIVE (Counoin—Land cannot
" be condemned for the purpose of constructing dikes.

Sir—In answer to the inquiries contained in the letter
of Mr. E. W. Burgitt of date August 4th, referred by you
to me, I heg leave to say:

I herewith enclose you a copy of an opinion given
the executive council upon the question of the construction
of levees of the character of those indicated by Mr. Bur-

gitt, and as to the funds from which the cost of such dikes

should be paid.
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.I 'will briefly answer the questions asked by Mr. Bur-
gltt' in the order in which they are stated in his communi-
cation.

(1). The proceeds of the sale of the lake beds can only
be used to pay the cost of constructing dikes by an orde'r
of the executive council. The council may order the sale
of such lake beds either before or after the

: same are
drained.

2 (2). There is no provision of the statute which author-
izes the state to condemn land for the purpose of con-
structing dikes of the character of those indicated in Mr.
Burgitt’s communication. Some arrangement will have
to be effected with the owner of convenient lands to ob-
tain a sufficient amount of earth to construet such dikes.

Respeectfully submitted,
Cuas, W. MuLLAN,
Attorney-General of lowa.
August 9, 1905.
Hox. G. S. GiuserTsON,
Treasurer of State.

Loax axp Trust CompaNiEs —GENERAL STATUTORY REGU-
LATIONS (HOVERNING S.un--—Pown;ns AND PRIVILEGES oF.

_ Sm—T am in receipt of your favor of the 24th ultimo,
hll.l which you ask my opinion upon the following ques-
ons:
1. Must loan and trust companies incorporate under
the laws of this state? ; i

o2 In what may loan and trust companies of this state
invest their funds? Are they restricted to the class of
investments set ouf in section 1850 of the code? 3

3. Can loan and trust compani
of banks and other corporat
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4. Are loan and trust companies subject to annual
examinations the same as banks?

5. Must loan and trust companies pay an annual fee
to .this department the same as banks, the amount of fee

being determined by the amount of capital stock of the

company ?

6. Must loan and trust companies make qnnrteﬂ:v re-
ports to this department and have the same published
as do banks?

7. Does the law apply alike to companies which .rocnive
deposits and those which do not? If not, wherein does
it diseriminate?

8. Ts the linbility of a stockholder in a loan and trust
company the same as that of the stockholder in a bank,
or is his liability determined according to chapter 1,
title IX, of the code?

9. (Can loan and trust companies become trustees, re-
ceivers and guardians?
and in answer thereto, I beg leave to submit the follow-
ing: .
g'I‘hese questions will be taken up and answered briefly
in the order in which they are stated.

. Pirst. There is nothing in our statute which prevents a
ﬁi‘tnership or an individual from transacting the busi-
ness of a loan and trust company, and such business is not
confined to incorporated companies.

Second. The statute does not restrict the investment of
the funds of loan and trust companies, nor does it in any
manner designate the character of securities in which
the funds of such companies may be invested. The pro-
visions of section 1850 regulating the investment of the
funds of savings banks, do not apply to loan and trust
companies. )

Third. The authorities are somewhat conflicting upon
the question whether corporations of the character of loan
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and trust companies can purchase, own and hold the stock
of other corporations. The better rule is that such cor-
porations cannot purchase or hold the stock of other cor-
porations. Loan and trust companies, like banks, may
take and hold the stock of other corporations as security
for loans made, or may take and hold the same in pay-
ment of debts due such companies; but they ecannot deal
or traffic in the stock of other companies by buying and’
selling the same. Nor can they subseribe for the stock of
other corporations.
In Cook on Corporations (4th ed.), section 64, it is said:
““It is not equally clear that one private corpora-
tion may subseribe for the stock of another corpora-
tion. On the contrary, such subseriptions are wltra
vires and void, unless clearly within the ordinary ob-
jeets and business of the subseribing corporation. A
bank cannot lawfully subseribe for stock in a railroad
corporation, nor can a railroad corporation subseribe
for the shares of stock of another railroad corpora-
tion, unless expressly permitted by statute.’”
Nassau Bank v. Jones, 95 N. Y., 115;
Maunsell v. Midland ete. Ry. Co., 1 Hem. & M., 130.

Many other instances could be given where courts have
held that one corporation may not purchase and hold, or
subsceribe for and take, the stock of another corporation,
and in almost every case where the purchase of the stock
of another corporation or the subseription thereto has
been held valid, there was a direet connection between the
business carried on by the two corporations.

As suggested, the weight of authority and the better
rule is that a loan and trust company cannot subseribe
for or purchase and hold the stoek of an independent cor-
poration.

Fourth. Under the provisions of section 1889, as ame;lded
by chapter 65 of the acts of the thirtieth general assembly,

loan and trust companies are subject to annual examina-
tion by the aunditor of state in the same manner as banks
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are examined by him. The amendment of the section re-
ferred to, by the thirtieth general assembly, places all
loan and trust companies under the control and regula-
tion of the aunditor of state, and requires that all such
eompanies now be examined in the same manner as state
and savings banks.

~ Fifth. Chap ter 64 of the acts of the thirtieth general as-
sembly provides that banks organized under the laws of
the state shall pay to the auditor of state annually before
the first day of Mareh, certain fees which are graduated
according to the capital of such banks. There is no pro-
vision in the chapter referred to or elsewhere in the
statute for the payment of fees to the auditor of state by

loan and trust companies.
It may be fairly argued
should hear their proporti

that loan and trust companies
on of the cost of examinations
and should therefore pay to the anditor of state the same
fees as are required to be paid by state banks. Such
argument, however, <hould be addressed to the legis-
lature rather than to a department of the state, as that
body has failed to provide for the payment of such fees
by loan and trust companies. and it is a well settled prin-
ciple of law that no person or corporation can be required
to pay fees to a state officer, exce
is expressly provided by statute.
" Qeetion 1889, as amended by chapter 65 of the acts of
the thirtieth general assembly, requires that loan and
trust companies shall be examined by the auditor of state
ju the same manner as hanks are 1OwW examined by him,
and under the provisions of that section such companies
are required to pay the actnal expenses of the persons
making such examination.
making an examination of banks is a burden incidental
to such examination,

trust companies to be
banks, carries with it and impo

pt where such payment

The expense incurred in f o8

and the statute requiring loan and
examined in the same manner as U
ses upon such companies
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the ineciden

examinatio;al‘ buzi]deu of the expenses incurred in the
, In the same manner as such burden is i

posed upon banks. B
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s, to the amount of capi i :

- : :apital which the
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s not limited to those which receive deposits e
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889, as amended by ¢

;m;: of the thirtieth general assenfbly?)n;:l?g 9;2151 :foilll:
cn;)e dietx(; of a :‘oan and trust company individually liable to th;

5 rs o suc_h company over and above the amount
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trustee, executor, guardian, or in any other fiduciary
capa‘cit‘y is that such an appointment involves a personal
trust, and therefore a corporation lacks one of the essen-
tial requisites of a trustee, namely: personal confidence.

But all of these doctrines were long ago exploded, even
at common law, as being too technical and artificial, and
it is now well settled by the modern authorities that a
corporation may act as guardian, executor, trustee, re-
ceiver, or in any other fidueiary capacity, if such power is
given by its charter or articles of incorporation.

It has never heen held by any court that such power on
the part of a corporation is forbidden or against the
poliey of the common law, and the weight of authority is
in favor of such ability,

Williams on Executors, 198;

Vidall v. Girard’s Executors, 2 How., 187;

2d Kent’s Commentaries, 279;

Angell & Ames on Corporations, 168;

Perry on Trusts, 42;

Minn. Loan & Trust Co. v. Beebe, 40 Minn., 9;

Fidelity Insurance. ele., Co. v. Niven, 5 Houst., 416.

Chapter 65 of the acts of the thirtieth general assembly

provides:

Al such companies and corporations now exist-
ing or hereafter organized nnder the provisions of
chapter 1, title TX of the code, whose articles of in-
corporation authorize the acceptance and execution
of trusts, and all corporations in whose name the
word ‘trust’ is incorporated and forms a part, shall
have a full paid capital,”” ote,

The common law power of corporations to act in a
fiduciary capacity is clearly recognized by the legislature
in the enactment of this statute, and under its provisions
and the common law rule governing corporations of the
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character of loan and trust companies, there is no doubt
as to their right to be appointed and to act as trustees,
executors, administrators, guardians and receivers.
Respectfully submitted,
Cuas. W. MuLLax,
Attorney-General of Iowa.
September 6, 1905.
Hox. B. F. CarroLr,
Auditor of State.

Vaoanoy 18 OericE—REMOVAL OF A MEMBER OF THE STATE
LeeisLATURE To ANorHER Distrior—If a member of
the general assembly removes from the district from
which he was elected, and ceases to be a resident
thereof, such removal creates a vacancy in that office.
The governor is required to call a special election to
fill such vacancy.

Sir—In compliance with your verbal request for my
views as to whether (1) the removal of a representative
elected to the state legislature from the distriet in which
he was elected, creates a vacancy in such district which
should be filled by a special election, and (2), if such re-
moval creates a vacancy, when does it become the duty
of the governor to call a special election for the purpose
of ‘filling such vacancy, I beg leave to submit the follow-
ing:

Subdivision 3 of section 1266 of the code declares that
if the incumbent ceases to be a resident of the district for
which he was elected, it creates a vacancy in the office.
This subdivision clearly applies to persons elected to the
legislature, and if a member so elected removes from the
distriet for which he was elected and ceases to be a res-
ident thereof, such removal creates a vacancy in the
office of representative for that distriet.
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Section 1269 of the code provides:
¢“When a vacancy shall occur in the office of senator
or representative in the general assembly, except by
resignation, the auditor of the county of his residence
shall notify the governor of such fact and the cause.”

The notice required by seetion 1269 to be given to the
the anditor of the county in which the repre-
exists in the office of
se of the removal of

governor by
sentative resided, that a wvacancy
representative for that distriet becau
the incumbent from the distriet in which he was elected,
is an official notification to the governor of the existence
of such vacancy; and in the ahsence of fraud or mistake

the governor is required, by the provisions of section 1279

of the code, to call a special election of the voters of the
of fill-

distriet where the vacancy exists for the purpose

ing the same, if the legislature will convene prior to the
next general election.

Respectfully submitted.
Caas. W. MuLiaxw,

Attorney-General of Iowa.

- September 11, 1905.
Hox. AusErr B. CuUMMINS,
Governor of Towa.

MENT—VAcANOY IN OFFICE IN

Bignsian ErgorioN AMEND
ow FiLLep—THE AMEND-

raE STaTE LEGISLATURE—H
*  mENT CONSTRUED.
- S—In compliance with your request for my opinion
whether the call for a special ele '

the eleetion of a mem

" each county in the district, (if composed of more than
~ one county), under the amendment to ﬂmmmw

 adopted at the last general election, which pr A
~each county shall constitute one representativ
- and be entitled to one representative, T submit

'emi‘og,vtvtpon reciving notice of the existence of such

ction to fill a vacaney .
existing in a representative distriet should also include
ber of the general assembly from
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tioﬁf k;l:)::‘)r:v?wnz- of ‘tlxe am(.!ndment to the constitu-

o o :e,- ;;&e];i?il;:al t;;lecttmu amendments, adopted

, ction, the terms of office of th -

(I)):;ert:f thebe general assembly, whose successors ex:r:?:rd

e arsee : chosen at the general election in the vear
A extended one year and until their successors

elected and qualified. st

se'l'g;; same amend.ment provides that the general as-
| ly shall meet in regular session on the second Mon.
day in Jannary in the vear 1906, and thut‘r‘;o e’
election shall be held in the year 1905 sl

ME::? i::]hitsh:mendm:;lots the general assembly which will
, year 1906 will be composed of the

meil;tb:rs as the general assembly which convened in i;f:f
" ' Or any reasom, a vacancy occurs in the office of a'
th:mhot—‘ r of thp gene::al assembly before the meeting of
that body in 1906, it is undoubtedly the duty of the gov-

y, to call a special election to fill the same. Such
election must, mmy opinion; be called forsg
an existing vacancy, and not for the
a new member to the general assem-
s of the amendment to the con-

~among other things, provides:
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The general assembly which will convene on the second
Monday of January in 1906 will be the first rgular
session of that body following the adoption of the amend-
ment referred to. That legislature must, under the pro-
visions of the amendment, fix the ratio of represe.ntatlon
and apportion the additional representatives required by
the amendment so as to make the entire number of repre-
sentatives one hundred and eight.

Clonstruing the provisions of these amendfnents to t.he
constitution together, it is clear that, in calling a.specl.al
election to fill a vacancy existing in a 1°epresentat}ve dis-
triet prior to the meeting of the general agsembly in 1906,
such call should be for the purpose of filling the vacancy
only, and should not include the election of a new mem-

: eneral assembly.
it Respectfully submitted,
Cuas. W. MuLLAN,
Attorney-General of Iowa.
September 28, 1905.
How. Auserr B. CummiNs,
Governor of Towa.

y i in the sur-
Beps-——MeaxpEr Lings—It is held that in .
LAK'veylcf a lake, if the meander lines Qeﬁne the ordinary

high-water mark of the lake, such lines are the bound-

i of the riparian owners.

2 s pDes Moines, September 29, 1905.
Hox. A. H. Davisox, g :

Secretary Executive Council. p

Dear Sm—Your letter of August Tth, transmm}:tmg the

letter of Mr. Louis E. Ashbaugh and p}ats of his survey
of Sand Hill Lake, was received sometime ago. In com-

pliance with your request for my opinion whether the

executive council has authority to sell the land which lies

e origi i f the government 4
between the original meander lines o e
survey and the meander lines of the survey made by Mr.

Ashbaugh, T submit the following:
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The rule is well settled in this state that the land of a
riparian owner extends to the ordinary high-water mark
of the lake or stream along which the land of such owner
lies,

It is equally well settled that meander lines are not
boundary lines, and that if such lines do not correspond
with the ordinary high-water mark of the stream or lake
along which such lines are surveyed, the land of the
riparian owner may extend beyvond such lines and to the
ordinary high-water mark.

If the meander lines of Sand Hill Lake, as surveyed by
Mr. Ashbaugh, define the ordinary high-water mark of
the lake, as indicated by its bed and shores, such lines are
the boundary lines of the riparian owners. The owner-
ship of the state and its right to sell are limited to the bed
of the lake lying within the ordinary high-water mark;
and if the meander lines surveyed by Mr. Ashbaugh cor-
rectly define such mark, the rights of the state are limited
to the land lying within such lines.

T am, Yours very truly,

CHas. W. MuLian,
Attorney-General of Iowa.

Taxarion-—Scmoor House Tax— Dury or TaE Boarp oF

DirEOTORS —~APPORTIONMENT AMONG THE SEVERAL
SUBDISTRIOTS. '

Des Moines, September 29, 1905.
How. Jorx F. Ricas,
Superintendent of Public Instruction.
Dear Sir—I am in receipt of your favor of the 16th in-
stant, which is as follows: ¢
- ““We respectfully request your opinion on the

1. Under the of paragraph 7, section

L8 AT TS PR

-
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to he constrned? (e¢) Who determines the amount
in such case? (d) When the electors vote school
building bonds as provided in section 2812, does that
imply the voting of a schoolhouse tax, no separate
proposition to that effect having been submitted?

9. Section 2806 provides that the board shall
apportion any school tax voted by the annual meet-
ing for schoolhouse fund among the several sub-
distriets. (a) Does this authorize the hoard to
certify a larger part of such tax against onme sub-
district than against another? (b) Does this pro-
vision also authorize the board when acting under
section 2813 to certify more against one distriet than
against another? (c) If so, can it certify more than
five mills against a subdistrict, even though the
average for the corporation be not more than five

mills?”’

T will briefly answer these questions in the order in
which they are stated in the letter.

First. A tax voted by the electors of a school district for
schoolhouse purposes should designate the  number, of
mills on the dollar of the assessed value of the property
of the district.

Second. Tt is not possible for me to say how a proposi-
tion which does not designate the amount voted at the an-
~ nual meeting of the electors of a school distriet for sehool-
2 house purposes, is to be construed, unless I am informed
B as to all of the facts connected with the voting of such tax.
=< Third. Nor is it possible for me to say who determines

involved.

~ poses, under.the provisions of section 2812, will aunthor
 the board, under the provisions of section 2813, to ce

~ to meet the interest and principal of
~ ceeding five mills upon the dollar of the as
~ tion of the property of the district.

the amount in such case, unless T am advised as to the facts J

Fourth. A vote of the electors of the school distriet, »f:'
authorizing the hoard to issue bonds for schoolhouse pur-

to the board of supervisors of the county a tax suffcient
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Fifth. Seection 2806 provides that the tax which is voted
at the annual meeting of the electors of the school district
for schoolhouse purposes shall be apportioned among the
sev?ral subdistricts in such a manner as justice and
equity may require, taking as the basis of such apportion-
ment the respective amounts previously levied upon the
subdistricts for the use of the schoolhouse fund. This
provision clearly authorizes the board to certify a larger
?ortion of the schoolhouse tax against one subdistriet than
is certified against another where such a discrimination
is required to equalize the amount of such tax paid by the
subdistriets. :

:?iwtk. I find no provision of statute limiting the tax
which may be apportioned and certified by the board
under the provisions of section 2806 to five mills on the
dollar. Subdivision 7 of seetion 2749 authorizes the
electors of the distriet to vote a tax for schoolhouse pur-

. pones not exceeding ten mills on the dollar, and the tax
S50 m be apportioned among the subdistricts as

section 2806, but in no case shonld the amount
subdistrict exceed the limit fied by

Yours very truly, :
Attorney-General of Towa.
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The legislature of the state undoubtedly has full power
to make such change, if it is deemed wise to do so, as the
legislative power of that body is omnipotent within the
constitutional limitations.

Respectfully submitted,
Caas. W. MuLraw,
Attorney-General of Iowa.
September 29, 1905.
Hox. W. H. Tar1FT,
Adjutant General of Iowa.

BuiLpine AND Loax AssocraTions—VorLunTary LiquipaTion
or—When a building and loan association voluntarily
elects to wind up its affairs, the provisions of chapter
69, acts of the twenty-ninth general assembly apply,
and it is limited in expense to the amounts provided
for therein.

Sm—In response to your request of the 21st ultimo for
my opinion whether a building and loan association which
has voted to go into voluntary liquidation, is limited in
expenses to the amounts provided for in section 2 of chap-
ter 69 of the acts of the twenty-eighth general assenibly.
I submit the following: ,

Section 2 of chapter 69 of the acts of the twenty-eighth
general assembly, among other things, provides:

‘‘All expenditures and expenses for management
and conducting the affairs of said association iot in-
cluding membership fees and charges for’ closing
loans, shall be paid from the receipts of interest, pre-
miums and other sources of profit. Said associa-
tions may thus use for expenses in any one year a
sum not in excess of the following percentages on
tl{elt;'assets, as shown by the last actual report, to-
wit:” (Then follows a scale of expenses allo’wed
graduated upon the assets of the association). i

T
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The provision of the section quoted is broad in its
terms, and includes all expenses for the management and
conducting the affairs of the association. When such an
association voluntarily elects to go into liquidation and
wind up its affairs, the closing of its business is a part of
the management of its affairs.

The provisions of the statute, in my opinion, apply
equally to an association which is winding up its affairs
by voluntary liquidation as to one which is conducting its
business in the ordinary manner. In either case the legis-
lature has limited the expenses which can be lawfully in-
curred by the assoeiation in the management of its affairs.

Respectfully submitted,
Cras. W. MuLrax,
Attorney-General of ITowa.
October 4, 1905.
Hox. B. F. ('arrowrr,
Auditor of State.

Coar Mine—Derinrrioy Usper THE lowa Law—All coal
mines which are worked within the boundaries of the
state of Towa are within its jnrisdiction and subject to
its laws, regardless of the fact that theshaft and open-
ings of the mine are in another state.

Des Moines, October 11, 1905,

Mg. Joux VERNER,

(‘hariton, Towa.

Dear Sir—In Tesponse to your request for my opinion
npon the questions:

1. What is the definition of the term ‘‘coal mine’’, as
the term appears in the Towa laws!

2. Does the location of the mine openings determine
the responsibility of the state, in which said openings are
located, to care for the safety and health of the persons
employed in the mine, and does such location establish
jurisdiction of the state over all the underground work-
ings of the mine, irrespective of state boundary lines?
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3. Assuming that the location of the mine openings
determines responsibility and ‘confers jurisdiction over
all the mine workings, how will that affect the rights of
Towa and its citizens as set forth in section 2485 of the
code?

4. If the location of the mine openings does not deter-
mine responsibility for and jurisdiction over the mine
workings extending into Iowa, how is the state mine in-
spector of Towa to acquire jurisdiction over such work-
ings, how is such jurisdiction to be exercised, and what is
its extent?

5 In the absence of laws on the subject, would it be
advisable that the mine inspectors of Missouri and Towa
assume joint jurisdiction in a case like the above?

6. In case a person, employed in the mine workings ex-
tending into Towa, is killed in that part of the mine, should
the coroner of Appanoose county, lowa, or the coroner of
Putnam county, Missouri, hold the inquest?

1 submit the following:

First. While the word *‘coal mine’’, as used in the stat-

utes of the state, may properly be held to include shafts,

adits, drifts and other excavations penetrating the earth,
yet any excavation, adit, drift or inclined plane used for the
purpose of taking coal from the earth, and any stratum of
coal which has been reached by excavations, and from
which coal is being mined, would properly fall within the
meaning of the word. The fact that the shaft by which

a coal mine is entered is in another state, would not
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Sid.z:zznz;ge?l:x:tlons 2, 3 and 4 may be very properly con-
All coal mines which are worked within the boundaries
(_)f the state of Iowa are within its jurisdietion and sub-
jeet tc‘: its laws. The fact that the shaft and openings of
t{he'm{ne are in another state do not take away from the
Ju.rlsdxction of Towa the control of any portion of such
mine which is within the state boundary. The juris-
dietion of the state is co-extensive with its boundaries
and the fact that its territory is entered through a mine:
adit or gallery beneath the surface of the soil does not
affect such jurisdiction. '

It is the duty of the mine inspectors of the state of [owa
to see that the mining laws are enforced in all mines
operated within the territorial jurisdiction of the state,
and the fact that the mine is entered and the coal removed
therefrom through a shaft located beyond the boundary

line of the state, does not relieve them of the duty of

g the Towa laws. They should, so far as ible,
with the mine inspectors of Missonn??: the
_consideration, make an examination of that

‘mine within the state of Towa, and see that

n of the state of Towa extends to

a portion of the mine which was being worked and fron
which eoal is taken in this state, any less a coal
within the meaning of the word as used by the legisl
of this state. 3

In the case under consideration, the part of the

“of the Coke & Coal Company of Connellsvdleﬁm

known as Mine No. 10, which extends beyond the Mis
Jine and into the state of Towa, is a coal mine in this
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Measper Lages—Riparian owners own the land to the
ordinary high water mark, and in the survey of such
lakes by the state, the meander Jines should conform
to the ordinary high water mark.

Des Moines, Octoher 12, 1905.
Hox. A. H. Davisox,
Secretary Executive Council,

Dear Sir—I am in receipt of your letter of the 7th in-
stant enclosing a letter of Mr. Louis E. Ashbaugh, asking
that my opinion relating to the boundary lines of the lands

' of riparian owners upon the inland meandered lakes of
the state be enlarged so as to more completely cover the
questions submitted. In answer to your request T will
say that I think my opinion fully covers all of the ques-
tions submitted to me.

I may, however, enlarge the same by saying that the
state has no title to any lands outside of the meander lines
surveyed by the engineer under the act of the thirtieth
general assembly relating to the survey and sale of
meandered lake beds, if such lines follow the ordinary

high-water mark of “the lake as indicated by its shores '\-_‘

and bed.
The riparian owners own the land to the ordinary lugha

water mark; the state owns the land lymg within such

: high-water mark; and the engineer who is commissioned

by the state to make a survey of a lake bed under the pro- ‘f
visions of the statute, should couform his meander lmal .

to the ordinary high-water mark of the lake.

trol as to the boundaries of the lands of the ri
“owners or those of the lands owned by the state,
‘where such meander lines define and extend aloug
M!ﬁﬁ«m:mnrkofthelake - sk g e
Yours very respectfully,
IR CHas. W. Mu

xm

The meander lines of the government survey do not con-
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One who escapes from confinement during the term for
which he is sentenced may be retaken, even after the time
at which his term of imprisonment would have expired, had
he remained in confinement, and be compelled to serve out
his term, or the remainder thereof, after deducting the time
he was actually confined under his sentence.

McCoy v. New Castle County, 9 Houst. (Del.), 433;
Ez parte Clifford, 29 Ind., 106;

Hollon v. Hopkins, 21 Kan 638;

Matter of Edwards, 43 N. J. L., 555,

Ex parte Wyatt, 29 Tex. App., 398.

This rule has been universaliy upheld by the authorities
in the United States, and must, I think, be applied to the
restraint of dipsomaniacs who have been restrained of their
liberty under an order of court.

If an inebriate escape from his confinement, the time dur-

: viugniﬂa@ho is at large cannot be reckoned as any part of
- the term of his commitment, mdhemyberetakenand
serve the entire term fixed by the court. Any
ly make a commitment of an in-
period during which he is at large
» term of his commitment, he may
mm ef m«mri by escap-

.
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Bien~yian Evrorion AMENDMENT—EXTENsSION oF TERM OF
Orri0E oF PuBric OrricErRs—SureTY Bonps —It is held
that all officers whose terms are extended by the con-
stitutional amendment, known as the Biennial Elec-
tion Law, must execute and file new bonds<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>