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STATE OF IOWA, } 
ADJUTANT GENERAL'S 0FF!CE, 

DEs MoiNES, Nov. 30, 1905· 

To Tht! Ilonorable .Jlbert B. Cumrnins, Govunor and Commande,. 
in-Chit!{. 

SIR: I have the honor to submit herewith my report as Adjutant 
General and Acting Quartermaster General, for the biennial period 
ending 1 ovember 30, I905-

The time covered in this report is from November 30, 1903, to 
November 30, 1<)05-

0n February I, 1905, it was my pleasure to receive from Your 
Excellency, my commission as Adjutant General, therefore much of 
this report will of necessity embrace the acts of my predecessor, Gen­
eral l\Ielvin II. Byer, late Adjutant General, to whom I am indebted 
for many courtt'sies. Al.o to l\Iajor John T. Hume, Assistant Adjutant 
General, retired. Jr is due these officers that I express to them the 
appr_eciation of the Iowa National Guard for their long and faithful 
services. 

MILITIA. 

The number of persons subject to military duty in the State as 
shown by the returns of county auditors on file in this office, is as 
follows: 

For the year 1904 ..... - .••................ 313,604 
For the year 1905 .....••.••.•.............. 329,683 

THE IOWA NATIONAL GUARD. 

Consists of four rl'giments of Infantry of twelve companies, to the 
regiment, divided into three battalions of four companies, and one 
Signal company. 

Total strength of the Guard commi,.;sioned and enlisted on November 
30, 1()05, 2,800, a gain of 250 over last biennial report. 

Fifty-third Infantry, commanded by Colonel William G. Dows, 
Cedar Rapids. 

Fifty-fourth Infantry, commanded by Colonel Frank \V. Bishop, 
l\.1 uscatine. 
. Fifty-fifth Infantry, commanded by Colonel James Rush Lincoln, 

Ames. 
Fifty-sixth Infantry, commanded by Colonel \Villiam B. Humphrey, 

Sioux City. 
First Signal Company, First Lieutenant Joseph D. Liggett, com­

manding, Des Moines. 
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MUSTERED OUT SINCE LAST REPORT. 

Jo~IFTY-THIJID INFANTRY. 

Regimental Band, Marshalltown, October 31, 1904. 
Company "D," Charles City, November 30, 190~. 
Company "H;' New H ampton, April I~., 1905· 

FIFTY-FOURTJI INFANTRY. 

Company "A," Albia, April 15, 1905. 

FIFTY-FlFI'H INFA N TRY. 

Company "C," Glenwood, April 30, 1904· 
Company "H/' Chariton, July 10, 1905· 
Company ui/' Osceola, l\!ay 23, 1905. 

FIFTY-SIXTH INFANTRY. 

Company "D," Hampton, April 30, 1904. 

MUSTERED IN SINCE LAST REPORT. 

FIFTY-THIRD INFANTRY. 

Regimenta~. ba~d , Waul:on, June 9, 1905. 
Company 

11 
D,, l\1.anchester, April 25, 1905. 

Company H , Clmton, April 7, 1905. 

FIFTY-FOURTH INFANTRY. ' • 

Company uA," Fort Madison, May 5, 1905· 

FIFTY-FIFTH INFANTRY. 

Sompany ;;c,';, Ames, June 28, 1go4. 
Company 

11 
f:!: Atlantic, July 17, 1905. 

Company I, Creston, ~fay 25, 1905· 

FIFTY-SIXTH IVF.\:NTRY. 

Company uD," Rock: Rapid s, June 2, 1904· 

ENCAl\1P.\1ENTS. 

The encampments of the Towa National Guard fo th 
were held as provisional brigade camps, under the com~aned y~;'B~:~ 

,. 
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dier-General Melvin H. Byers, Adjutant General, on the State camp 
ground, Des ~Ioines, Iowa, on dates as follows: 

Fifty-sixth Infantry, Colonel \Villiam B. Humphrey, commanding, 
and the Fifty·fourth Infantry, Colonel Frank \V. Bishop, command­
ing, from July 14 to 21st, 1904-, inclusive. 

Fifty-fifth Infantry, Colonel James Rush Lincoln, commanding, 
and the Fifty-third Infantry, Colonel \Villiam G. Dows, command­
ing, from August 26 to September 2, 1904, inclusive. 

The encampments for 1905 were regimental encampments, held 
on the State camp ground, Des :\Joines, on dates as follows: 

Fifty-sixth Infantry, Colonel \Villiam B. Humphrey, commanding, 
from 1 uly 6 to 13, I 905, inclusive. 

Fifty-third Infantry, Lieutenant Colonel Hubert A. Allen, com­
manding from July 15 to 22, 1905, inclusive. 

Fifty-fourth Infantry, Colonel Frank \V. Bishop, commanding, 
from July 24 to 31, 1905, inclusive. 

Fifty-fifth Infantry, Colonel James Rush Lincoln, commanding, 
from August 2 to 9, I 905, inclusive. 

The reports of regimental commanders 'vith their recommendations 
on the above camps, are published in this report, and merit the careful 
consideration of the Guard. 

First Signal Company encamped for the year 1904, from August 
26th to September 2d, inclusive, with the Fifty-third and Fifty-fifth 
Regiments. For the year 1905, with the Fifty-fifth Regiment, from 
August 2d to 9th, inclusive. 

INSPECTIO:\S. 

There has been an annual inspection of the Guard by the Inspector 
General's Department. Also by :\Iajor J. A. Olmsted of the United 
States arn~y, retired, on duty with the Guard, as provided by General 
Orders Jlio. 71, \Var Department, series of 1903. 

The report of Colonel J oh n R. Prime, Inspector General is full of 
v_aluab~e information and good suggestions, which merit ca'reful con· 
stderatton. I recommend that the rating of organizations hereafter 
be as follows : For those obtaining a marking of 90 per cent or better, 
to be clas<ed as excellent; those of 75 per cent or better as good; those 
of 6o. per cent or bet~er as fair and those falling below 6o per cent, 
unsattsfactory and subJect to muster out for inefficiency. The reports 
of In~tors to show clas~ification only. 
. It _is further recommended that the time for holding; the annuat 
mspectJOn of the Guard. at the home stations, be changed to the fall 
months, as the troops wtll be found in better condition for inspection 
then than at any other time of the year, and it would greatly lessen 
the work: of company commanders if the inspections were made at 
that ti.me, when _the maximu".' strength, efficiency in drill and discipline 
of thetr compames are at the1r zenith for the vear. 

Followin~: the encampments for a month or two, there is a general 
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la<:k of interest and a falling off in attendance at drill which is a 
natural reaction that follows the more active camp service and it is 
believed if the inspections were made at this time they would stimulate 
interest and bridge over the time that is now more or less a loss to 
the service. Holding inspections at the time of year as heretofore, Jan­
uary, February and March has greatly interfered with the work of 
company commanders in preparing their companies for the annual en­
campments and for practice on the rifle range. It is now proposed to 
have a regular course of indoor riAe practice for each company, to begin 
January 1st and continue up to the time for opening of regular prac­
tice season on the range, May I st. Many of our companies have special 
prize drilJs between individual soldiers, squads and platoons which in­
terest their men and have proven to be of very great benefit ~o ,the 
service, and the best time to conduct these drills is in the winter 
months. All recruiting is discouraged on the part of company com­
manders until after inspections and as. to this they can scarcely be 
blamed, as every recruit reduces their percentage, therefore the sooner 
the inspections are held and the recruiting begins, the better it will be 
for the service in general. There should be as few enlistments as 
possible after the early part of the year and previous to encampments, 
and if this can be encouraged and brought about by earlier inspections, 
we will have accomplished a world of good for the Guard. The weather 
conditions arc more favorable to fall inspections, both in the attendance 
an.d convenience in travel for inspecting officers. T n the spring months 
pnor to the annual encampments would be a good time to hold these 
inspections, but it is proposed to use this time for inspections conducted 
by regimental commanders. 

I further recommend that these inspections be made by the United 
States Army Officers on duty with the Iowa National Guard, or by 
specwl ~eta1l of an officer from the United States Army, on the active 
list, asSISted by the Majors of the battalions. This would result in a 
saving of over $1,000.00 to the Guard fund annually, as the United 
States Army Officers would be compensated for their services by the 
general government. 

That the markings and grading at these inspections be made by 
the Anny Officer and not given out in advance of their publication in 
o_rders from the Adjutant General. That there be an annual inspec· 
tJon of the companie; at their horne stations by the regimental com­
manders or by a field officer or officers detailed by them. and it is 
suggested that these inspections be made just prior to the anm1al en­
campments, as the good of the service requires that regimental com­
mander;; should_ have a personal knowledge of the condition of their 
compames at th1s t1rne, to assure more efficient work at the camps. 

SURGEON GENERAL'S REPORT. 
I 

Colonel Wilton McCarthy, Surgeon General, deserves much credit 
for the advance steps taken by his department. The faithful and 
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efficient work accomplished by this departm.ent can. only be fully ap­
preciated when applied to the troops in active servtce. 

RECOMMENDATIONS. 

RIFLE RANGES AND INDOOR RIFLE PRACTICE. 

To furthPr promote and encourage riRe practice, it is. r~ommended 
that companies be allowed out of the annual appropr_tanon for the 
Guard, one hundred dollars per year, for the construction. rental an? 
maintenance of company rifle ranges, and for th~ constructton of regt­
mental rifle ranges, five hundred dollars per reg~ment, and for rent 
and maintenance of same, two hundred dollars per year. . 

For indoor rifle practice it is recommended that th~ State furmsh 
each company with at least one Pope rifle bart:,el, .22 c~hber. . 

These barrels are the latest invention for indoor nfle p~actice and 
the states which have atlopted them, recommend them very h1ghly. 

This barrel has the same sights and can be adjusted to the stock: of 
the .30 caliber magazine rifle, giving the sol~ier prac~ically the same 
rifle for use in both his indoor and outdoor nA.e pract1ce. 

They have the further advantage of reducing the expense for 
ammunition to the minimum, a saving that would m()re than pay 
for the cost o'f the barrels in one year. 

ARMORY RENT. 

The present maximum allowance for armory rent for companies 
and bands, three hundred dollars per year, is ample for bands, _but 
not enough for companies. The large amount of floor spa;e reqmred 
for drill, and rooms for care of military property, necessitate larger 
armories than can be secured for the small rental of twenty-five dollars 
per month. This armory question is one of vi.tal. importance to the 
Guard, and should be met by a liberal appropnatwn fmm the State. 
I therefore most earnestly recommend that there be all~we.d each c~m­
pany annually Jor armory rent, lights, water, fuel and Jam tor servtces, 
the sum of six hundred dollars. 

COMPETITION IN RIFLE PRACTICE. 

Special attention is called to the reports of Lieutenant-Colo~el 
Thomas F . Cooke, Acting Gen~al Inspector of Small Arms Pracuce, 
in relation to the Iowa Rifle Team in the National Competition at Sea 
Girt, New Jersey, and Fort Riley, Kansas. . 

The National Competition in rifle practice was maugurated three 
years ago by Act of Congress to encourage rifle practice in the Army, 
Navy and National Guard of the various ~tates. The first Annual 
Competition was held at Sea G1rt, N: J., 10 1903. The s<;<ond at 
Fort Riley, Kansas, in 1904, and the third at Sea Girt, N .. J., 10 1905· 
At the first competition nine Army, Navy and Nat10nal Guard 
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teams competed. The second year eighteen teams competed, and the 
third year thirty-seven teams competed, the account of which is given 
in Colonel Cooke's report. 

The concensus of opinion is that these competitions have greauy 
aided and stimulated rifle practice throughout the country. 

The lowa National Guard should be put on an equal footing with 
other states by ample appropriation to cover expenses preparing for, 
and taking part in these competitions. 

Further attention is directed to the report of Colonel W. H. Evans, 
General Inspector of Small Arms Practice for the year 1905, and the 
report of Colonel W. E. H. Morse, late Genera! Inspector of Small 
Arms Practice Jor the year 1904. 

T'hat there may be more harmony, unity of action, and greater 
development in riAe firing, it is recommended that there be an annuat 
competition by regiments, between company teams of hve men fron1 
each company on regimental rifle ranges under the direction of regx­
mental commanders or such officers as they may detail, assisted by the 
officer of the small arms practice department assigned to their com­
mand. This would open the way for regimental commanders to include 
instruction as well as competition at these meetings, which has been tfle 
expressed desire of some of our regimental commanders. All trophies 
could be competed for as now, except those competed for by regimental 
teams. At the close of the regimental meeting or competition, regi­
mental teams of twelve men and three alternates to be selected to 
represent the re~ment in State competition between the reghnental 
teams ?~ the ent1re guard, and from those competing at the State 
competltJOn to be selected the State rifle team of twelve men and 
three alternates to represent the State in National Competition for that 
year .. All competitions to be closed in time for the State team to have 
practiCe together before t.he National Competition begins, that· they 
may. perfect themselves m team work before participating in the 
National Competition. 

REGIMENTAL AND COMPANY CLERK HIRE. 

The paper work as ?ow r~quired of the regimental and company 
commanders, under the mcreasmg demands of the service, has become 
so burdensome that the State has lost the service, by resignation, of 
man,r of. her best officers, and 'for the State to longer requlre this 
servtce Wltho~t some compensation, \>t'ould be a great injustice to tnese 
officers. It IS therefore recommended that regimental and company 
commanders be allowed ann~ally for clerk: hire, postage, stationery 
and otht!'r necessary expenses m their offices, the sum of one hundred 
dollars, to be paid semi-annually. 

STAFF.--cOMMANDER·lN-cHlEF. 

That the staff of the Commander-in-Chief he selected from. '_.'the 
officers of the Iowa National Guard. 
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The Adjutant General to be appointed by the Governor. 
The Assistant Adjutant General on the recommendatiOn of the 

Adjutant General, appointed by the Governor. 
The remainder of the staff to be filled by detail from officers of 

the Guard by the Commander-in-Chief. Detailed officers so serving 
to retain former rank and assignment. 

ELECTIONS. 

That field officers be elected by vote of the line officers of their 
regiments. 

BOARDS. 

That military examining boards, for examining officers for com: 
mission, be appointed for a period of not less than one year. 

RE-ENLISTMENTS. 

That the time for re-enlistment to make service continuous, be ex­
tended to ninety (go) days. 

PRACTICE MARCHES. 

That in place of the annual encampments for the year rgo6, there 
be practice marches, combined with such maneuvers as the terrain of 
the country marched over would permit. 

The regiments to be mobilized at a central point in their respective 
territories and 'from there the march to begin, and end at a point 
having ample railroad facilities for the. return of the troops to their 
horne stations. Troops to be reviewed by the Commander-in-Chief 
on the last day completing tour of duty. 

Section 18, l\llilitia Act of January 21, 1903, reads as follows: 
rrThat each State or Territory furnished with material of war under 

the provisions of this or former acts of Congress shall during the year 
next preceding each annual allotment of •funds, in accordance with 
section r66r of the Revised Statutes as amended, have required every 
company, troop, and battery in its organize(} militia not excused by 
the Governor of such State or Territory to participate in practice 
marches or go into camp of instruction at least five consecutive days." . . . . . . ~ . . . . . . 

SERVICE BADGES. 

That service badges be awarded for long and faithful !.Crvice, an~ 
to encourage continuous service in the Iowa National Guard. It . 1s 
recommended that the State furnish, at the cost of the State, serv1~ 
badges to be given to officers and enlisted men who have served m 
the mllitary service of the State for five or more years. 

For five years' service. a 11silver badge," and for each five yean' 



10 ADJUTANT- GENERAL's REPORT. 

service thereafter, including twenty years, a 11Silver bar" to be ~t· 
tached to the five-year badge, and for twenty-five years or longer serv1ce 
a "gold badge." The design and selection of badges to be made by a 
committee of officers, appointed by the Governor. 

SCHOOLS OF INSTRUCTION. 

That a school of instruction for officers be held annually at such 
time and place as will be most convenient for all concerned. That 
officers be required to attend, the State paying transportation, sub~ 
sistence and quarters, but no per diem. 

PAY FOR OFFICERS' UNIFORM. 

The Military Code of Iowa provides that all commissioned officers 
of the Guard "Shall provide themselves with the uniform prescribed 
within ninety days from date of commission. 11 It costs our officers 
to uniform under this provision of the law, from one hundred to one 
hundred and fifty dollars each, according to rank. This expense has 
caused many of our most capable young guardsmen to refuse commis­
sion. The door to promotion in the Guard should be open alike to all. 
There should be no discriminations in the law, orders or regulations 
that would act as a bar to any competent member of the Iowa National 
Guard from holding or accepting commission. The State should at 
least provide for a part of the expense of uniforming Guard officen~. 
f therefore most earnestly recommend that all officers of the Iowa Na­
tional Guard be allowed annually the sum of fifteen dollars for uniforms 
furnished by them as required by regulations. Said payments to be 
made the officer at the end of each full year's service under com­
mission. 

LOSSES, CAUSES AND REMEDY. 

Attention is called to the publication in this report of a table 
giving the losses by resignatio~ and discharge, which gives a percentage 
of Joss that is alarming and discouraging to those interested in the future 
welfare of the Guard. It is believed that in the adoption of the 
forego!ng recommendation. there will be found a remedy, providing 
ther~ ts gre~ter care exerctsed on the part of company commanders in 
rnakmg enbstments. Every recruit before enlistment should have 
txplained to him all that is required of him under J1is enlistment 
and unless t~e applica~t can satisfy the recruiting officer of his abilicy 
tu carry out m good fatth all the conditions of his enlistment he should 
then_ be rejected. When enlisted he should be held for th~ full term 
of h1s servtce, unless sooner discharged for good and sufficient reasons. 

There h~ been too much laxity in the discharge of men. Failure 
to atte~d dnll or a neglect of other military duties should be met with 
S\Jch . dtsc~plme ~s would ordinarily correct such unsoldierly conduct, 
and If st11l persiSted in, the soldier should then be dishonorably dis­
cl.larged from ~he servi~e and said discharge should be a bar against 
h1~. future e~ ltstmen t m the Guard or holding commission in the 
m!l•tary serv1ce of the State, or in the militia or vol un teer service 
wtth Iowa troops. 
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The names of all dishonorable discharged soldiers should be pub­
lished in General Orders and promulgated to the Guard, and tilere 
should be a record kept in the Adjutant General's office of all such 
discharged soldiers. 

ksTIMATE OF ANNUAL APPROPRIATION REQUIRED FOR THE 
SUPPORT OF THE IOWA NATIONAL GUARD FOR 

THE FISCAL YEAR 1907. 
Armory drill pay .............. . ....... . _ ............... .. .. $20,000.00 
Armory rent, light, fuel and janitor service ........ . ........ 30,600.00 
Clerk hire for regimental and company commanders.......... 5,300.00 
Postage staff departments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . '200. 00 
Examln'tng boa.rd.s and expenses of candidates........ . ....... 1,100.00 
Inspection by U. S. Army O:lficer, Regt. Commanders and :Sat· 

tali on Commanders . . . . . . . . . . . . . . . ..............•.... 
Inspection of company rifle ranges by Inspectors S. A. P .... . 
Physical examinations ....................... . ............. . 
Clerk hire Adjt. Genl's. Office. . .... . .... . ......... . ...... . . . 
Miscellaneous expenses Adjt. Genl's. Omce ...............•. . . · 
Telegraphing, telephone Arsenal and toll calls ............. . . . 
Express and freight Q. M . Department .... .. .......... . ..... · 
Cleaning and repair ing clothing and tentage ........ · . .... ~ .. . 
Miscellaneous for administration of Guard ...... . ........ . .. . 
Extra help required in Q . M. Department ........ . . . .......... . 
Pay of troops, Annual Encampment .............. . .• o • •••••• 

Subsistence Annual Encampment ............... . ....•.. . •... 
Transportation Annual Encampment .. ....... . . . ...... ... ... . 
Fuel fox:. Annual Encampment ..... . ...... .. .......... . .• .. .. 
lee !or Annual Encampment . .................... . ......... . 
Medical supplies for Annual Encampment .... . .......... . .. . . 
Horse hire feed and care ......................... . .....•.. · · 
Expenses ~n"d entertainment Commander-ln·Chief and Staff 

.at Annual Reviews. . . .... ... .......... .. ........... . . 
Street car transportation, Annual Encampment .. . ... .. . . ..... . 
Interurban freight, Annual Encampment ... ... ... . ........... . 
Miscellaneous expenses, Annual Encampment ...... .. .. . .•... 
omcers' School, pay, transportation and subsistence .... •.. .... 
Rent and maintenance rifle range . ........... .... ........... . 
Company indoor rifle practice ...... .. . ... ............ . o ••••• 

Transportation regimental ranges .. . ... .. .............•..... 
Pay troops at regimental ranges .. . ..... . ... . . .. . . ... . ...... . 
Subsistence regimental ranges ............................. · · 
Miscellaneous expenses rifle range camps ...... . . . . . . . .... . . ·· 
Transportation of Regimental teams to State Range .....•.... 
Subsistence teams at State Range .. ............. . ... . .. . .. . . 
Pay of teams and headq,uarter details State Range . ... . ..... . . 
State team pay preliminary practice . . . ........ . . .. ......••.. 
Subsistence, State team preliminary practice ............• . .... 
Transportation, State team to National competition . . .. . 
Pay of team at National competition .... . ....... . . . . . .... .. .. . 
Subsistence team at National competition .... .. .. . ........... . 
Ammunition and supplies for target practice ... . .. . . . ...... .. . 
Uniforms, arms and equipment ... .. ............•. . ...... ... . 
Books, text, tor use of Guard . .. . .. .. . ..... . ......•..•• . ..... 
Service badges and bars ........ . ....... .. .• . •••.• • ..••..... 
o mcer s uniform allowance ... . .... . ....... . ......•. .• .. . . .. .. 

1,200.00 
375.00 
750.00 

2,800. 00 
500.00 
150.00 

2,000.00 
500.00 
500.00 
100.00 

36,800.00 
3,600.00 
8,000.00 

225 .00 
225 . 00 

60.00 
300.00 

400.00 
200.00 
200.00 

1,000.00 
1200.00 
7,700 . 00 
1,600.00 

400.00 
2,240.00 

300.00 
500.00 
200.00 
160 . 00 
730.00 
350. 00 
50.00 

756.00 
910.00 
382.00 

10,000 .00 
20,000.0& 

500.M 
200.00 

3,240 . 00 

Total. ... . ... . ... . ............ .. ........ $168,403.00 



12 ADJUTANT- GENERAL'S REPORT. 

Appropriation to meet the above expenses are as follows: 
Balance to the credit or the State with the United States under 

Section 1661, R. s ....... . ..... ...... .... .. ........... $ 16,730.55 
Credit under Act of March 2, 1903 ...•. . , , .... . .... · .. .. .. .. . 14,165.57 
To credit of Disbursing Ofllcer Iowa National Guard......... 9,018.48 
State apportionment from the General Government for the 

fiscal year 1907, based on the apportionment for the 
fiscal year 1906 . .. .. .. .. .. .. ... .. .... .. .. . 25,932.01 

Total u.s ...... .. ............. . ............ $ 65,846.61 
Annual State appropriation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70,000.00 

Total U.S. and State ..... . ................. $135,846.61 
Annual estimate expenses as above. . ........... $168,403.00 
Appropriation to meet same......... . .. 135,846.61 

Leaves unprovided deficit of . ...... . ' . ' ' . '$ 32,556. 39 

INCREASED APPROPRIATIONS. 
The recent legislation by Congress in the passage of what is known 

as the 11Dtck: Bill" to promote the efficiency of the militia and for 
other purposes has made it incumbent on the States to change their 
militia la\'\.·s to conform to the requirements of this act. 

That Iowa may be fairly compared with other States in the admin­
istration and support of hrr Guard, I most earnestly recommend legis­
lation along the lines above suggested as necessary to meet present and 
future conditions and that the State appropriation for the Guard be 
increased to one hundred thousand dollars per annum, as it has been 
shown by the above estimates' that the present annual appropriation of 
seventy thomand dollars is not sufficient to meet the requirements of 
the service. 

For the the purpose of comparison and to show what other States are 
doing for their Gua rds, I have cardully tabulated ·from data furnished 
me by Adjutant Generals, the following table, giving the strength of 
guard an d State appropriations apportioned to the individual members. 

State Strength 
Galifornla ...... ...... ........... 3,603 
Massachusetts .. .. .•............ 6,608 

:ri:~~~~~~ :: .. ·.:::: ·.::. ·. ·.·. ·. ·. ·. ·.·.-. ·.;~~~; 
Washington State .. . .. . .. . . .. .. . 879 
Pennsylvania . .. . . . • ••.......... 9,553 
Michigan ....................... 3208 
Rhode Island ... , ............... , 1,339 

1~>: ... ::••::::(·····,1 

Appropriation 
$252,332.00 

375,000.00 
140,000.00 
80,000' 00 
37,600.00 (1) 

405,000.00 (2) 
131,000.00 

54,300.00 
244,000.00 
276,000.00 
186,960 . 00 
13,000.00 
40,000.00 
45,000.00 
75,000 .00 

467,400' 00 (3) 
43,200.00 
60,000.00 (4) 
70,000.00 

Per man 
$70.00 

55.23 
48.00 
43.54 
42.75 
42.40 
40.00 
40.00 
39.68 
39.00 
38.60 
37.00 
36.00 
33.86 
32.48 
32.38 
30 . 78 
29.89 
25.00 
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(1). The State of Washington in addition makes special appropria· 

tlon(.i)~ A;~~~;~v~~i!68!!~~~0'addltional appropriation for uniforming 
ber officers, $40. 00 for mounted omcers and. $30.00 for unmounted officera 
each~ per year. 

(3). New York, armory rent not include-d. 
(4). Maryland wtll ask her next Legislature for an appropriation of 

$100,000.00. $ ' h 
By comparing Iowa's present appropriation of 70,cx:x>.OO w•t. 

the appropriations of the other States, it will be found that Iowa IS 

at the foot of the list. 
If Iowa should increase her appropriation to $roo,<X>O.OO, the 

amount asked for by the Guard, she would then only e<;ual Illinois ":nd 
fall below Indiana, Michigan, Minnesota and Wisconslll, States wh1ch 
Iowa aims to keep abreast of in public matters. 

From this showing it is evident that the Iowa National Guard 
is not unreasonable in her request for an increased appropriation. 

PROPOSED MILlTLA LEGlSLATION BY CONGRESS. 

The proposed bill for increasing the effi.ciency of the I_Diliria to be 
introduced in Congress, approved by the Inter-State Nattonal Guard 
Association in convention at St. Paul, June, 1905· 

Amending section 1661 of the Revised Statutes increasing the a~nual 
appropriation for the militia to two million dollars to be apportiOned 
among the several States according to the. nu~ber of ~en~tors a~d 
Representatives in Congress and to the Terntones and ~1stnct of. <?>­
lumbia under such regulations as the President may prescnbe. Provldmg 
that no State shall be entitled to the benefits of the appropriation unless 
the number of its regularly enlisted, organized and uniformed active 
militia shall be at least one hundred men for each Senator and Repre­
sentative to v,rhich such State is entitled in the Congress of the UniteC 
States. 

Thl" bill enlarges the uses for which said appropriation is available 
for the support of the militia. Also provides for Board of Survey l~ 
relieve the States of responsibility for lost or destroyed property and 
for unserviceable or unsuitable property. That this bill should receive 
the favorable consideration of Congress and become a law, is of vital 
importance to the Iowa National Guard. 

The "Army \Var College' has under consideration, the feasibility 
of a plan looking to the organization of a "Militia Reserve" having 
for its object to promote rapid recruitment to the required war strength 
from ex-members of the organized militia. 

I believe a Militia Reserve organized along the right lines liberally 
supported by the general Government, would be beneficial to the Iowa 
National Guard and I have so recommended to the War Department. 

STATE CA:\1P GROUNDS. 

The State now owns a quarter section of land adjoining the Forr 
Des !\Joines Mititary Reservation, five and a quarter miles south of 
the city of D es l\l!oines, where the annual encampment for the years 
1904 ::md 1905 were- held . The improvement of th<"se grounds f01 
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military uses has so far been temporary, as funds available lor that 
purpose were limited. The grounds have been seeded with view to 
having the entire tract in grass. A one-story frame building 30x48 
feet has been constructed, for storage of quartermaster and commissary 
stores for use of troops in camp, and for the housing of the tents 
and other camp equipage, when not in use for camp purposes, which 
was necessary to save expense of moving th is property to and from 
the Arsenal in the city. A temporary building with shower baths and 
a •few other smaller buildings have been constructed. These grounds 
were purchased b)• the State for the use of the Iowa National Guard 
as a place for holding their annual encampments and other military 
purposes-a generous act on the part of the State in response to an 
earne<r appeal on the part of the Guard. 

Actention is caJJed to the reports of the regimental commanders 
and Inspector General on the Encampments for the year 1905, in 
which they raise certain objections to the further use of the present 
State Camp Grounds. 

I am decidedly in favor of State Camp Grounds, and believe it 
would be a serious mistake should the Guard return to the old system 
of holding their encampments in regimental districts, as has been 
suggested. This question is of such vital importance to the Guard that 
it demands careful and thoughtful consideration before any d~limte 
action is taken, or additional expenses are incurred in the way of 
permanent improvements on the present State Cam'p Grounds. 

I therefore recommend that this matter be referred to a joint com­
mittee composed as follows: 

Four to be members of and appointed by our next Legislature and 
four from the office~ of the Iowa Xational Guard, appointed b; the 
Governor, the corn~ruttee e~powered t? make such investigation as wiJl 
enable th~ to ~nve at a JUSt and fa1r conclusion of this matter, and 
re~ort the~r findm~r1 wah recommendations to the Legislature for their 
action. 

I am not in fa~•or .of hold:ng the encampments for tgo6 on the 
State Camp Grounds m the1r present condition, as their usc would 
damage the new growth of grass and preHnt the forming of a perfect 
sod. Also for the reason that their use without additional improve­
menN woul_d complicate matters. For these reasons, together with an 
harnest d"'"e on the part of quite a number of the Guard officers I 

ave recommended that practice marches combined with maneuv~rs 
t?kc the place of the annual encampments for the rear 1906. A prac­
~~~ 7:rc~d would be a chan~e, that would be popular with the Guard, 

?u sene the spec•al purpose of developing the Guard alon 
~:her lmr\ that would be reqUired in active !>ervice, not obtainable a~ 
diffe:r~~u~o~"~h~i~~r\~~~al The Nat.ional_ Guard as a \\·hoJe is no 
in their Tt . . . . company In thts, that they require diversity 
no onr :~llizar; t~r.:l~mg m order to ket>p up the required interest, and 

believe wiii heartiJ
1

y a~~~o~~r~f t:~acn c~~~g~~mpany commanders, who I 
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WAR RECORDS. 

The Adjutant General's Department, bein.g. the natural cu~todian 
of all official records, reports and files pertamtng to the servtces of 
Iowa Volunteers in the Civil War and Spanish-American War, as 
well as those of the State l\Iilitia during the years of the Civil War, 
is constantly in receipt of requests from ex-soldiers, their widows or 
sons and daughters for certificates of military service or data in con­
nection with such service, to enable them to prosecute claims for pen­
sion, homestead and additional homestead, or to procure admission to 
Soldiers' Homes or Grand Army Posts. 

The State has wisely provided a Record Clerk in this Department, 
which position is now held by Thos. L. Stephens, a veteran of the 
Civil \Var, who has performed his duties to the entire satisfaction of 
this department, and who has charge of all these old, sacred records 
and archives and to whom is turned over these inquiries and requests 
of the veter'ans and their friends, together with all requests coming 
from societies, associations, officials and individuals for data of an his­
toric character in connection with the services of Iowa Volunteers and 
militia men. 

It is the policy of this office to give careful attention to every 
such inquiry, to make painstaking search through records and files for · 
tl:e information requested, and to furnish such information to those 
r~qut>sting it as completely and prornptly as possible. 

Forty years have past since the close of the Civil \Var, in which 
Iowa baptized with the blood of her noble sons and sealed forever 
the State's loyalty to the Union. 'I'here is not a man or woman in 
the great State of lo\\'a, but feels a just pride in her -;oldier boys of 
the Civil \Var and with open arms \\'Ould do them honor. 

T'hat the record of these brave men has not been compiled for 
present reference and future history, is a mistake, which the State 
should hasten to rectih·. I therefore recommend that a commission 
be created by Act of Legislature to compile and publish a complete 
roster of the Iowa Volunteers in the Civil \Var, and all other Wars 
in which ]owa took part, said roster to include the individual service 
record of each officer and soldier, giving name, rank, residence, when 
enlisted, service rendercJ, re-enlistment, promotions, final discharge 
and present postoffice address when obtainable. 

A roster of this kintl is needed to meet the constant inquiries made 
at the Adjutant General's Office pertaining to soldiers' records but 
aside from this, the State owes it to herself, that the SC'Tvices of her 
soldirrs, so loyally rendered, be pre-;erved for future ~t"neration~. 

Iowa is one of the few States who have not compiled rosten similar 
to the one above s1.1ggested. 

AR~1S AXD EQUIPME:s-TS. 

Under my administration additional arms and equipments have 
been issued the Guard as follows: 
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Two hundred and fortv-five (245) U. S. Magazine Rifles with 
bayonets and equipments, iOcreasing the armed force from 40 to 45 
to a company, making total armed 22~5 · . 

The First Signal Company has been 1ssued the. U. S. Ma~azme Car­
bine with additional equipments for its spec1al l1ne of service. 

Two thousand five hundred and seventy·eight shelter tent halves 
with poles, pin~ and blanket straps have been issued in place of the old 
antiquated blanket bag<. 

UNIFORMS. 

Recent issues of unifonns are as follows: 
Olive drab shirts, 2,500. 
Dress caps (blue}, 2,630. 
Blue blouses to fill out old issue, 300. 
Canvas leggins, 2,630. 
Campaign hats, r ,500. 
We have the promise of the Quartermaster General of the Army 

that the Iowa National Guard shall be issued the new regulation blue 
dress coats in time for use at our annual encampments for 19{>6. 

The system of keeping records and other methods used in the con­
duct of the Adjutant General's Office, I have changed somewhat to 
more modem methods. \Ve are now inaugurating the card index 
system, which is believed will be a decided improvement over the old 
system. This change will necessitate much extra work, and can only 
be accomplished with present office force by working overtime. 

I am indebted to i\fajor J. A. Olmsted, U. S. Army (retired), on 
duty with the ~owa National Guard for assistance rendered, able 
counsel and adv1se. 

I have been ably assisted by Major Guy E. Logan, Assistant Ad­
juta.nt General in the administration of this office, tO'!f!ther with the 
effic1ent office force under me. 

In conclusion,, Governor, I am under very great obligations to you 
personally, for w1se counsel and valuable advice. Your earnest desire 
for the welfare of the Guard has been an inspiration to me. 

Your obedient servant, 
VI'. H. THRIFT, 

Adjutant General. 

ADJUTANT-GENERAL'S REPORT. 

List of Adjutant Gener~ls of Iowa. 
Roster of omcers of Iowa National Guard. 
Officers Retired since last Biennial Repol't. 
Summary of Disbursements of National Guard Fund. 
Summary of Disbursements of Arsenal Rent Fund. 
Statement of Gray Uniform Fund. 
Statement of Permanent Camp Ground Fund. 
Report of Inspector General, Iowa National Guard. 
Report of Surgeon General and Medical Department. 
Reports of Regimental Commanders. 
List of Regimental Flags In Custody of Adjutant General. 
Number of Persons liable to l\lllttary Duty by counties. 
List of Oftlcers Commissioned and Re-Commissioned. 

17 

List of Oftlcers lost from service by expiration of commission and 
resignation. 

Table showing gain of enlisted men. 
Table showing loss of enltsted meJl. 
Return of Ordnance and Quartermaster atorea. 



18 ADJ UTANT· OENERAL' S REPORT. 

ADJUTANT GENERALS OF IOWA. 
r 

Daniel S. Lee, Lee county, appointed April 3, 1851. 
George W. McCleary, Louisa county, appointed fay 16, 1855. 
Elijah Sella, Muscatine county, appointed January 16, 185';. 
Jesse Bowen, Johnson county, appointed January 18, 1858. 
Nathaniel B. Baker, Clinton county, appointed July 25, 1%1 , and 

served until September 13, 1876, date of death. 
John H. Looby, Clarke county, appointed Oct. 1, 1876. 
Noble Warwick, Lee county, appointed June 27, 1878. 
William L. Alexander, Lucas county, appointed September 1, 1878, re­

algned October 9, 1889, to accept commission In United States army. 
Byron A. Beeson, Marshall county, appointed October 9, 1889, resigned 

May 1, 1890. 
George Greene, Linn county, appointed May 1, 1890. 
John R. Prime, Polk county, appointed February 1, 189<l. 
Henry H. Wright, Appanoose county, appointed February 1, 18%. 
Melvin H. Byer,, Mills county, appotnted February 1, 1898. 
William H. Thrift, Dubuque County, appointed February 1. 1905. 

ROSTER OF IOWA NATIONAL GUARD. 

COMMANDI!IR·IN-cHII!IB' : 

SUI IDZCaLLaNCY,. ALBIDT B. CD'IIKINI. 

OOVIlllNOa OJ' IOWA, 

Irwwuvrottul Jani!Or'l/ 16, 1902. 

Jtna.,ovro.ted Jc:utua, 14, 1004. 

STAFF OF THE COMMANDER-IN-CHIEF. 

A.djt<tant·CJenen>l an4 Aotl•g Quart.,.,.aoter G.,.eral. 

Brigadier. General William fi . Tbr11t, Deo Molnea •••••••.•••••• B'ebrua17 1, 1801 

..tulltant Adj,.tant General. 
Major Gu7 1!1. Logan, Dea Molnea .... . ............ .. .. . .... .... April 1, 19015. 

Q"ortermaotw·General. 
Colonel John C. Loper, De• Molnea .......•.............. . ... Februar7 1, 1902 

Inlpoctor-General. 
Colonel :John R. Prime, Dea Molneo .. ...... . ......•...•.... Februarr 1, 1802 

Oomm~I4YII·General. 

Colonel HnJh B. fiedce, Dea Moines .•...••.......•.•..••••.•. B'ebruarr 1, 1IIO:t 

Burgeron.-Oenera-1. 
Colonel Wilton HeC&rth7, Dea lllolneo ....••......•......••. • . Februar7 1, 1902 

Judge A<l11ooale-Oeneral. 
Colonel Chaa. G. Saunders, Council Blulfa •.•..••••••.••.••• Februa17 1, 1902 

General lMPe••tor 8~~<all A.""' Praotloo. 
Colonel Wm. n. Eva.ao, lled Oo k .•.••••••.. •••... ••••••. . October 11!, 111111 

Chf•f ot lil11ginuro. 
Colonel Cbu. J. Wllooo, Waoblogton .......................... Ma1 • 11101 

( 11·e: Signal Offlcer. 
Ol>lonel Char lea 8. Crall, Fairfield .......•••.•••..••..•.....•. B'ebrua.,. :1., 1902 

JtlfUof'li Becretof'll. 
Major Joa Beeaon, Oaka,ooaa ............................. .. B'ebrua.,. 1, 1901 

.lido. 
Colonel I. B. Santee, Da.o.bur7 .............................. B'ebroU)' 1, 1802 
Colonel Truman A. Potter, Mason C1t1 ...... ....... ........ Febr~ 1 111QI 
Colonel Cbarlea 1!1. Mltebell, Marlon ..•.......•....•••..••.• B'ebruarr ,: 1902 
Colonel A. A. Penqulte, Colfn: ............... ......... ...... February 1 1902 
Colonel Walter M. Dnlo, Iowa Cit, ••....•••.••••• , ••••••• Februa.,. 1 ' 19t2 
Colooel CbariM W. Bopp, Hawkeye ....... •....•.. •.•. .••.•.• Februar1 ; 11102 
Colonel Herbert M. BIJelow, Gruody Center .••••....••...••.• Fobrul9 1: 1902 
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ADJUTANT-GENERAL'S DEPARTMENT. 

.4dju.tan.t-GeneraZ. 
Brigadier-Genera 1 W!lllam H. Thrift, Des Moine& . • . • • . • . . ••.. February I, 190~ 

A1filta11t Adjutant-General. 

Major Guy l!l. Logan, Des Moines . ... April 1, 1905 

INSPECTOJt GENERAu'S DEJPARTMENT. 

Jnspcctor-Oenerat 
Colonel John R. Prime, Des Moines 

A,.Utant Inspector-General. 
Kajor Frank El. Lyman, Jr., Des Moines .......••.•• 

. February 1, 1902 

... June 7, 190' 

SURGEION GENERAL'S D.h:PARTMENT. 

Buroeon-Generat 
Colonel Wllton McCarthy, Des Moines . . . ........... . ... February 1, 1902 

Depu:tv Surgeon-General. 
Lieutenant Colonel Van Buren Knott, Sioux City, , ... . . May 26, 1905 

8uroeo1L8. 
Major Charles S . Grant, Riverside ..... May 20, 1904 
Major Daved S. Fairchild, Jr. Clinton . . . . . . . . . . . . . . . . . • • . . . . May 8, 1905 
Major Donald Macrae, Jr., Council Blutl's . . . . . .. July 22, 1903 
Major D. Arthur Jay, Eldon . . . . . . . . . . . . . . . . . . May 8, 1903 

A.ui.stant Burgeona. 
Captain Edward L. Martindale, Clinton 
Captain Wilber S. Conkling, Des Moines 
Captain EliHott R. Ktng, West Liberty , , 

........ May 8, 1905 
....... May 8, 1905 

Capt&Jn Albert B. Deering, Boone . . . .............•. 
• • May 20, 1904 
, .. May 8, 1905 

. July 23, 1903 Firat Lieutenant Pierre McDermid, Fontanelle .. 
Flnt Lieutenant George M. Middleton, Davenport 
Firat Lieutenant Charles S. Krause, Cedar Rapids 
Firat Lieutenant .Amos Horner, Polk City .... , 

.. , . May 25, 1904 
........ May 8, 190lS 

.. May 8, 190lS 

INSPECTOR SMALL ARMS PRACTICE) DEPARTMENT. 

General J'nspector. 
Colonel Wm. H. Evans, Red Oak .......... . ... October 12, 100:5 

A8aUtant Otmeral I11apector. 
!nap eaton. 

Captain Wilt F. Smith, Webster City 
Captain Lloyd D. Ross, Red Oak 
Captain Edwin S. Geist, Waterloo 

. . . . . . . . . . . . . . .. Sept. 29, 1904 
. . . . Aprll 27, 1903 

............. April 17, 1904 
Captain II .C . .Armstrong, Hake ............ . . ......... Oetober 1, 1904 

ENGJNEE:R DEPARTMElNT. 

Ohlef of Enqfneera. 
Colonel C . . J. Wilson, Washington .. : ... May l, 1003 

Lieutenant Seth Dean, Glenwood .... March 8, 1901 

SIGNAL DEPARTMENT. 

Chfe( Bi(JtWl Of(i.cer. 
Colonel Charles S. Crall, Falrfleld .... February 1, 1902 

J.'frst Bional Oompanlf. 
Flrtt Lieutenant Joseph D. Liggett .... , ..... .. , ....... , ... Decemoer 27, 1904 
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FIFTY-THIRD lNF.-L~TRY . 

Organlzec! aa a twelve company regiment by General Orders ·No. 8, A. G. 0. 
Aprll 18, 1892, by tranete.r of companies :trom the First, Fourth and Sixth Begt. 
mente. Mustered Into the United States service War with Spain a• the <J9tb 
Iowa. Infantry Volunteers, June 2, 1898. Mustered out o! the United States ee.r. 
vice at Savannah, Georgia, May 13th, 1800. Completed re-organJzatlon as 49th 
Regiment Iowa National Guard, March 26th, 1900. Number designation ch.s.D&"ed 
to 53d Infantry b,f General Orders No. 19, A.. G. 0. November 26th, .1902. 

Headquarters at Cedar Rapids. 

Name. Rank. Residence. 
Date ot 

Commission. 

Wflllam G. Dows.. Colonel . . . . . . . . . Cedar Rapids ••.. March 26, 1905 
Bubett A. AlleJt. . Lteutenant Colonel Independence •. , . . May 8, 1905. 
F rank R. Fisher" .. Major ........... Waterloo ...•.... March 26, 19011 · 

~?i~sg_- ¥~hn~~;.:: ~:i~~ ::::::::::: ~~~~ke~· ·::::::: ~S::h 5,26i9~:01 
Albert M. Jaeggl.. Capt. and A<1jutant. Dubuque ......... April 11, 1905 
George A. Evans.. Capt. and Q. M .... Cedar Ra.plds .... July 9, 190$ 

Capt. and Cbms:r •• 
Charles S. Grant .. Ma.j. and Surgeon. Riverside ••. , , ... May 20, 190fr 
1!1. L. Martindale.. Capt & Asst. Surg. Clinton , ...• . ... . May 8, 1905 
Ch&rles S. K•w.;Je, lat. Lt & Aaat. Surg Cedar Raplda , ... May 8, 1905 
Edwin S. Ge!lif ... Capt. & J. 8. A. P. W&terloo ........ April 17, 1904 
Oscar H. L. Mason Capt and Chaplain. Boone .• , ........ July 9, 1905 
Frank K. Hahn... lat. Lt. & Bat. Adjt. Cedar Rapids ... , June 15, 1902 
Carl E. B'rudden .. 1st. Lt. & Bat. Adjt . .Ackley . ....... ... Jn.ly 22, 1902 
George W. Sander~ lat. Lt. & Bat . .Adjt. VInton ..... ... .. ll'eby. B, 1901 

BAND STATIONI!lD AT WAUKON. 

CHJ.U MUSICIAN, DENJAHlN 0, MA.llSH, DEICOlU..H • 

B'IBBT BATTALION. 

:, 1 ~JOB F&ANJt R. SXITH, CommGft.CUttg. 

II»BT LIKtJT.:::eu.NT F&ANx K . IU.alf. 

COMPANY "B" WATERLOO. 

Name. Hank. Resldrnrt>. 

Charles W. Cotton Captain . . . Waterloo . 
J. B. Hildebrand.. li'lrst Lleut . Waterloo 
},red L. Fisher .•.. Second L!eut ..... Waterloo . , 

COM{'ANY "U", VINTON • 

Date of CommlaaloD 

February 7, 190:S 
December 30, HJ<H 
December 30, 1904 

James El. WbJpJ)Ie. Captain . 
Clyde R. DeAc~es. First Lleut 
Bolland M. Scott .. Second Lleut 

. VInton ... . ...... September 21. 19N 
. . VInton ... ....... December H, 1901 
.. VInton December Hr. 1901 

GOMPA::-\~ ''L"', INDEJPENDEJNCEl. 

Roy· A.. .C._mpbell. . Captain . . . . Independence .. , • , June 16, 1,902 
,Ril:r. A. Cook...... First Lleut Independence ... , . July 24, 19(}8 

Ill. M. Sbt!eban.... Second Lleut ... . Independence ..••. June 16, 1902 

COMPANY "D", MANCHESTER. 

Harry G. Utley. . . Captain . . . . . . . • . Mancbuter April 25, 1905 
Jeue 0. Young... ll'Jnt Lleut ...... Manchester .... , April 2'5, 1905 
J'eue G. Lewle .... Second Lleut . , . . . MancbeJter ... , April 21S, 1905 
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SECOND BATTALION. 

~\.TOP Lot l iS .t l;u" t.:LI •• Oommauclu41 

FrUT LI&UTIINANT CnL E. FRUDDEN. Adjutant. 

COMI'AN'l: "B'" , TIPTON. 

Name. Rank. Rea~ l denre. nate or Ooromlu fon .. 
John El. Ba rtle7. . . Captain ....• . . .. • Tipton .•.. . . • . . . . J nne 1, 1905 
A. M. McCormick . . F ll'lt Lleut . ..... Tipton . . . . . . , . . . October 1, 1901 
W. W. Aldrich. .. Second Lloot • • • . . Tipton December I, 1901 

COMPANY "C'', CEDAR RAPIDS. 

T. A. Berkebile oo .. Captain .. • .. • .. . l'edn r n a plda 
Firat Lleot ....•. 

John Jr. Rao ••.••• Second Lloot . .•.. Cedar ltaplda 

COMI 'ANY "H", CLINTON. 

November 211, 1904 . 

September 10, 1908 

Loula E. Schmltt •• t'aptaln . . . . •. . Cli nton . . . . . . . • • • April 7, 1905 . 
F . A. Burdick . •.. Flr1t Lleot . • . . . . Clinton . . . . • . • . . . April 7, 1905 
L .. l F. Swane7 ... Second Lleut . .... Clinton 00 .. .. .. .. April 7, 1905 

COMP~Y "K" , TOLEDO. 

Fred Dragoon .. .. . Captain .... 00 ... , Toledo 00 00 .. 00 .. October 24, 1905 
II. H . Ro.lchmann • • ll'lrot Llaut . . . . . . :I'oledo ...•.... . . October 24, 1905 

Second Lleut . . .. . 

THIRD BATTALION. 

MAJ'Ot ELZA C. JOBKI!IO!f., Commanding. 

JrrtST LIWI1TatU.HT 0110'8011 w. S J. NDJ:RS, Ad/ tdCJ.ftt. 

COMPANY "1", WAUKON. • 

Name. Rank. Re~~fc.1~nce. Date ot Commission 
N. Co loeb, Jr .. •• Capta in . .. . .....• Waukon . . . . • . . • . Febr oftrJ 8, 1905 
A. 8 . Rowe.n . . • . Fln:t Llent . • . • . . Waukon . . . . . . . . . March 8, 1904 
B . C. J'obnaon . .. . ~P<'Ond TAeut .. . .. Waukon .. . . .... . Aoguat 0, 190:5 . 

COMPANY "Ill" CRESCO. 

Carl W. R....., oo .. Captai n . oo .... . Cr.,co .. .. .. .. .. . .Tune 28, 1902 
'II'. 0 . Brook• . . . . . 'P'I nt Ueut ..• .. . Creoco • . . . . . • . . . . June 28, 1902 
J . L. Scr ipture . . . Bl'<'ona Lleut ... . . Crearo . . . . . • . . . . . June 28, 1902 

C!,MPANY "A" , ..> URUQUE. 

C. P . Bke!lfp •. oo. Captain . ... oo ••• • Dubuque . . . . . . • . . April 10, 1905 
A. A. AJ&rll . . . , Fl rot T.leut ...... Duhnqoe . . . • . . • • . April 10, 1905 
C. H. Wunderlleb . • Rerond Lleo t ..... Dubuque • • . . • . . . . April 10, 1903 

G. M. Johnoon 
Gene J . .Tt:'naeo 
II. W. Dell'ra tla 

COMPANY "Ill" , MAQUOKI!ITA. 

Captain . . . . . . . . . MRQ11oketa 
Flrot Lleut . . . . . • Maquoketa 
Second LIPut . . . . . Maquoketa 

June 12, 1905 
June 12, 19011 
June 1 2, 1905 
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FlF'l'Y·•' OURTll INFA!\TRY. 

Organized aa a twelve companJ' re&Jmtot by General O~era No. 8, A. G. 0. 
April 18, 1802, b7 transfer of companlea f rom the Fl!'lt, Second and Third Real· 
menta. Muatered into tbe United Statea Se.rvl~, War with SpaJn, May, 17, 
1898. Muatere<l out United States Service at Camp McKinley, Des Molnea. 
November 30tb, 1898. Completed re-orcanlzatlon aa the 60th Realment, Iowa 
National Guard, March 20th, 1809. Numi>U dealanatlon chlln&ed to 54th IntantrJ 
b7 Genera l Ordera No. 19, A. 0. 0 . November 20th, 1902. 

lleadquartera at .Moacatlne. 

Name. 

Frank W. Blohop .. 
Elliott E. Lambert. 
F. Ill. Wetherell .• . 
R. 1'. Bowell .. .. . 
F . B. Dolateen .. .. 
C. U. Brack .... .. 
Uarry Kern .... . . 
Btanle7 Miller • • , • 

LJ. 9 . t~ 'a1 1 ~· btld Jr .. 
A. B. Deertnc . •• . • 
G. Ill. Middleton • .. 
W. F . Smi th •• • •. 
W. ll. Froot . • • .• 
Lorle D. Perrine .. 
II. Bert 8~ ... . 
R. C. Wllllamaon . • 

Hank. ltealdeoce. 

Colonel . . . . . . . . . . l\luacaUne ... . . . . 
Lieu t. Colo nel . . . 'Newton. . ... .. . . . 
Major . . . . . . . . . . . Del Moloea ..... . 
Major •.... . •.. • • lowe Clcy • .... ••. 
MaJOr . . . . . . . . . . . B uJ'llnJtOD .... .. . 
Capt. llnd AdJt • . . Muacatlne . ...••. 
Capt. and Q. M.. . ;Muacatlne .. • . •• . 
Capt. and Com11 . . Waabl ngton .. . .. . 
Major and Sur~'. . . Clinton . ...... .. . 
Capt. & Aut. Surg. Boone . . .• . •..•.. 
lat. Lt.&. Aaat. Su ra- Davenport . .. . . . . 
Capt. & I. B. A. 1'. Weboter City ... . 
Capt. and Chaplain. Oakalooaa ... . ... . 
lo t. Lt. & Bat. Ad,Jt. Burllocton .. ••... 
lot. Lt. & Bat. Adj t. Ookaloosn • .. . ... . 
lat. Lt. & Bat. A(!J t. Iowa Clcy . . . . .. . 

BAND STATIONED AT OTTUMWA. 

FIRST BATTALION. 

LJ-. ... uf ~ommi.bJou .. 

March 20, 1904 
Ma7 2, 1004 
March 16, 1903 
Ma.rcb 20, 1904 
J une 30, 1904 
March 26, 190. 
March 29, 190i 
Ma7 8, 190G 
December 24, 1908 
Moy 8, 1905 
May 2G, 1904 
Sept. 20, 19!>' 
April 8, 1903 
Sept 29, 1004 
June 4, 1904 
Apr il 28, 1904 

lliJO:a FB.t..NK E. Wlrl'IUI&S LL, OommaftdinD. 

li"Ill8'l' LliiUHNAlfT a. B • BT SPIICK. Adjvtant. 

COMPANY "G" , OTTUMWA. 

Name. Rank. Reallleoce. 
C. E. Caugblan , •. Capta ln ......... . Ottumwa .. ... . . . 
E. J. Roaeo& uer •. Firat Lleut . • .. .. . Ottumwa. ... . .. , . 
Jobn A. Meier .. . . Second L1 eut .. . .. Ottumwa . .. . . .. . 

COMPANY "F", OSKALOOSA. 

Date of Commlaaloa 
November 8, 190:­
N ::wPnlber !1, 1902 
lhv ·mb•Jr ~. 1 t)02 

F. A. Moore . ..... Ckptaln ...... .. .. Oskaloooa .. 00 .... April ~0. JYOI 
1. C. Bradbo r7 ••• ~'I ra t Lleut ... . ... Ook&loosa . . . . • • • . October 9, 1906 
N. J . K lulek ....•. Secona Lleut .... . Oakalooaa .. . • • • • • Auan•t a, lDOa 

COMPAN Y "E", CEJNTEJRVJLLII. 

C. A. Baker . . . . . . r aptalo • ......... f"entf'rville . . . . . . . December 19, 180f 
V. W. Green• ... . Firat Lleut ...... Centerville . . . . . . . July 6, 1908 

Second Lleut . . .. . 

COMP~Y "L" , NEWTON. 

T . C. Dal&ell ..... C'aptaln . . . . • • . . . . 'Newton 
B. H . Clementi . . . Firat Lleut . . . . . . . Newton 
Wi ll iam Smith . • . S•cond Lleut . . . . . N~wton 

September G, UI05 
January 80, 190G 
JanuarJ 80, 1110'< 
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SECOND BATTALION. 

M.uOJl R ALPH l ,. DOWELL., Commanding. 

EI.&BT L I.EOTSNUT R.A.LPU C. W1LLU W. BON1 Adjutanr. 

CO-.A >i Y " B", DAVE NPORT. 

Name. llan.k. Realde.nce. Date ot Commlutoa 
Ill. D. :Wddleton. , C&pta ln . . ..•.... Davenport •• . ... . April 18, 1901 
1. D. Muon • • • • • Flnt Lleut . . . • • . . Davenport ... . . •• Apr il 18, 1903 
0 . W. Kulp .. .. .. Second Lleut •••.• Davenpor t ••. • .. • April 13, 1903 

COMPA NY ".K'', GRINNELl. 

B . L. T riplett • • . . Captain . . • • • • . • . OrlnneU . , •• , , , , • October 24, 190~ 
Ftnt Lleut ... . .. . 
Second Lleut •.... 

COMPA NY " I ', IOWA CITY. 

0. W. Ball .. • • • • Captain ..•. • •••. low& Cit y • • . . . . . May 9, 1904 
R. H . .Anderaon ... Firat Lleut .... .. . Iowa. '..!Icy . . . . . • • October 30, 11105 
G. N. 8plndan.... Second Lleut , •. . . Iowa City . . • . • • • October SO, 190~ 

COMPANY " C" , MUBCATINI!I. 

W. 8 . Norton .. .. Cap lain . . . .... , Muoca tlne 
Oeo. Luc:l<bal'dt •• • Firat Lleot • , • • • , • Muecatlne 
Ralph Othmer • ••• Second Lleut ••••• Kuocatlne 

T.b.ill) BATTALION. 

M.t..Joa Fllm B. Bot.an.N, Oommo.n.d{rt.g. 

Nonmber 20, 1~ 
November 6, 190~ 
November ts, 190:i 

B'IIIT Lf'ICT.INA'NT Lo••• D . P&&a.IKlD., Adjt&fGtt1. 

Name. 
B. JD. Lucaa .. , . . . 
1. F. Ready .. . .. 
C. C. Cummlnp •• 

COMPANY "M", FAIRFIELD. 

Rank. Reeldence. Date ot Commlaelon 
Captain . . • • • • . . • Fairfield . . .. . . •. AuJuot 8, 190~ 
Firat Lleut . . . • . • FalrOeld . • . . . . . . . April 11, 1904 
Second Lleut . . . • . FalrOeld .... . •. . . April 2~. 1904 

COMPANY "D" , WASHINGTON. 

D. W. Rarve1 . . • • Captain •. •. •.... WaoblnJton • • . . . . June 9. 11102 
1. B . Steck . ••• ... !!'!rot Lleut ....•• Waohln~ton . . • • . • July 21, 190~ 
P. J . Wallace • • • . Second Lleut • . . • . Waohlngton . • . . . . January 11, 1904 

COMPANY "R", BURLINGTON. 

J. G. Ralcblo • .•• Captain . . • . • . • • . Burllogton ..• • •.• September 12, 1904 
F. G. Woellba! •. !!'!rot Lleut • . . • . . Burllogton . . . . . . . October 81, 1904 
H. A. Woellba! •. Secood Lleut . . . . . Burlington . . . . . . . October 31, 1904 

COMPANY "A" FORT MADISON. 

J . R. Frailey . . . • Captain . . . . . . • . • Ft Madloon 
T. P . fiollowell, Jr Flrot Lleut . . . . . • Ft ldadloon 
J. L. Prlebett • . • • &>cond Lleut . . . . . Ft. Madloon 

May G, 1905 
Auguot 28, 1905 
Auguot 28, 1905 

ADJUTANT-GENERAL'S REPORT. 

Flb'TY-Flli'TH INFANTRY. 

Organized ae a twelve company regiment by General Orden No. 8, A. G. 0 . 
April 18th, 1892, by transfer ot compa_nlea from the Tbl rd and Flltb Regiment& 
Mustered Into the United States service Wa.r wltb Spa1n, May 30th, 1898. 
Muatered out United States servlc~ at Sao Franc:J aco, CaHt., November 2, 1899. 
Completed re-orgautzatJoo a a ('Hat Regtment. Iowa National Guard, March 26th, 
1900. Number designation changed to 65th Infantry, by General Ordere No. 19, 
A.. G. 0. Novem ber 2titb , 1902. 

Headquarters at Ames. 

Name 
1. tt. Lincoln 
E. R Bennett 
W. C. Mentzer 
M. A. Tloley 
D. W. Turner . . .. 
l!l. C. Worthlngtoo. 
H. C. Lane .... .. 
Guy S. Brewer .. . 
D. A. Jay . ..... . . 
W. S. Cookllng .. . 
E . R. King .. . •. . 
L . D. Rooo . . .• .. 
A. A.. Walburn . . . . 
G. L. Garton . . •.. . 
Bam C. Smith • . .. 
P . I. VanOrder 

Uo.nk. 
Colonel ........ . . 
l..teut. Colonel . . , . 
Major . . ... . .. .. . 
Major . . .......•. 
Major . . ........ . 
Capt. and Adjt. . . 
Capt, aod Q. M .. .. 
Capt. and Comsy . . . 
Major and Surg . . . 
Capt. a. A81t. Burg. 
Capt. & A88t. Burg. 
Capt. & I. S. A. P . 
Capt. and Chaplain 
lot, Lt. & Bat. Adjt. 
1at, Lt. & Bat. Adjt. 
lot, Lt. & Dat. Adjt. 

Residence. 
Ames ..... . .... . . 
Des Molnea ..••.• 
'Koorvllle . .. . • • • 
Council Blutrs . . . . 
('oro log 

es Molnea ... . . . 
!led Ook .. ...... . 
Dee Moines ... .. . 
Eldon .. ... .. .•.• 
De-s :Moines . .... . 
,,,.~st Liberty . .. . 
R.ed Oak .... ... .. 
l)aceola . . . .... .. . 
Dts Moloea . .. . . . 
Winterset ..... . . . 

ouncll Bluffs . . . . 

BANO STATIONED AT Cl!lNTI!lRVlLLE. 

Date of Commlsatoo 
March 26, 1905 
February 17, 1902 
~larch 26, 190~ 
~'ehruary 17, 1902 
April 7, 1902 
April 25, 190~ 
May 14, 1905 
Marcb 27, 1905 
May 8, 190~ 
May 8, 1905 
May 20, 1904 
April 27, :!903 
April 25, 1905 
May 22, 190~ 
Tuly 30, 1901 
July 14, 1904 

CJJJE, MUBICU.N, GEO. W. LANDERS,. C»NTJ::&VILLS. 

FIRST BATTALION. 

MAJOR Wx. C. M•NTZIElll., Oom.mandhl.q. 

FIRST LIIlUTmNJ.NT 8 . C. 811JTU, A.djutan;t , 

COUPANY "E", SRENANDOAIJ. 

Name. na.nk. Re.tdenee. Date of Comml•ton 
0. R. Caotle .. . ... Captain ....••..•• Shenandoah • . . . . • June 26, 1905 
0. M. Caotle ...•. Flret Lleut .•..•. Sheoandoeh . . . • . • Juoe 26, 1905 
H. l!l. 8cbrlnr ..•. '*coud Lleut •..•. Sbeoandoa.b . . . . . . June 26, 1905 

COMPANY "L", COUNCIL BLUFFS. 

B. D. Rutherford. , Ca.ptaln .......... Council BluiTo ... . 
8. A. Greene ...... F1rat Lleut ...... Councll Blntr• ... . 
W. B'. Richmond .. Secootl Lteut ..... Council Blul'a ... . 

C.:UIIll'Al'IX "0", WINTI!lRI:!E1'. 

C. W. AI kino .. . . . C~ptaln . .•..•.•.• Wlnteroet . ...... . 
F. D. findBOn ... . First Lleut ..... , Winterset ....... . 
P. R. Wllklnoon ... Second Lleut ..... Wlnteraet ..... , .. 

COMPANY "C", AHI!l8. 

Herman Knapp ... Captain . .....•.•. Amea 
Ill. C. Bartholomew Flret Lleut ...•.. Ameo. 
II'. A. Underwood .. Secood Lleut ..•. . •Am .. 

October 28, 1904 
October 28, 1904 
October 28, 1904 

September 18, 19011 
Reptember 18, 19011 
September 18, 19011 

November 22, 19011 
rune 2~. 1904 
June 28, 1904 
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SECOND BATTALION. 

!ti.A.JOB M.A.nmw A. T IN!.d!IY, Commanding. 

Flll:8T L t BOTilNA.NT P"-OL I. VAN OBD.EB., .A.djtf.tant. 

COMPAN Y il" , VILLISCA. 

Na me. Rank. Realdence. f>e.te of Commission. 
J . T . Posten . . . . . . Captain . . . . . . . . . . VIllisca • . . . • • . . . . January 14, 1001 
Ben Ba ker . . . . . . . First Lleut . . . • • . VIllisca . . . . • . • . . . April 11, 1908 
G. ll). Whan . . .. Second Lleut • . . . . VIIUaca ...•.. .... J uly 20, 1905 

COMI'ANY ··K" , CORNING. 

c. M. Stan leY • . . . Captain . . . . . • . . . . Corning 
F irst Lleut ••.... 

J . A. Conawar . . . Second Lleu t •.... Corni ng 

COMl'A•<~ "D", KNOXVILLI!l. 

J. c. Myora ••.••. Capta in ... . . . · · · · Knoxvllle 
P . E. Bellamy • • .. F irat Lleut ..• ·• • Knoxville 
R. Ill. Brad7 . . • . Second Lle ut . . . . . Knoxvllle 

COMPANY "M" , Rl!lD OAK. 

May 27, 1902 

April 20, 1905 . 

Ma rch 14, 1904 
July 15, 1902 
March 14, 1904 

I...., E. Ellwood • . Captain . . . . • • . • • Red Oak .. . ... .. . April 17, 1905 
1!1. C. B-Ier . . . . Firs t Lleut . . • • . . Red Oak . • . • • . . . . April 17, 1905 
G. R. Lore.n . . . • . Second Llent . . • . Red Oak . . . . . . . . Apr il 17, 1905 

THIRD ~ATTALION. 

AluOB DANIIIL W . T OBNEIB, Oo111mancltnq. 

Fr&BT LIFJOHN.&.N~ Omo.aa.m L, GUTON, .Adfu ,a1\t 

COMPANY "A" , DES MOINES. 

Name. Rank. Residence. Date ot Com.m.Uatoo. 

~!:a':J:'~o~besBl~~~r j~fs~t-te~t · : : : : ~ ~ : ~= ~~~~== : :: : : : ' E;~::g:~ ~8; ~:~ 
G. G. T. Freberg . • Second Lleut • . • . Dea Moines . . . . • • October 24, 11104 

COMPANY "1", CRESTON. 

Wm. Bell . . • • • . . • Captain . . • . . • . • . • Creston 
W. 11'. Oblachlager. First Lleut ... ... • Creston 
m. F. Reatoo • •.. Second L leut • • • . Creston • • I • •• • • • • 

COMPAN~ "11'" , DEB MOINES. 

May 25, 1905 
May 25, l !l05 
May 21i, 190S 

A. W. Brandt • • , • CapWn •• • ••••• . . Dea Molnea • . . • • • J uly 17, 190G 
Obaa. Tlllotaoo Jr.. Jrlrat Lleut . . . •... Des Moines • . • • • • November 4, 1901S 
B!. 0 . ll'lenr • , •••• Second Lleut •••. Des Moines • . . . • • March 24, 19011 

COMPANY "H", ATLANTIC. 

Capte.ln .. ... ..... Atlantic July 17, 1905 
B. 1!1. Kennedy . • • • ll' lrot Lleut • . • • • • . Atlantic . . . . . • . . . July 17, 1905 
J . 11'. O' Connell . , • Second Lleot •••• 

ADJ U'!'ANT· GENERAL'S RE PORT. ~7 

Flll"l'Y·BIXTH INFANTRY. 

Organized as a twelve company regiment b7 General Orden No. 8, A. G. 0 . 
.Aprll 18 tb, 1892, by trllDJifer o! companies from the ftrst, third and sixth regl· 
menta. Mnstered Into the Uni ted Statea serv ice, War with Spain, May 25, 1898. · 
Mustered out ot tbe United Sta.tes service at Ca mp McKinley, Des Moines, Ootober 
Aprll 20th, 1899. Number designation cbanged by General Orders No. 19, A. G. 
80th, 1898. Completed re--organization as 52d Regiment, Iowa Nat ional Guard, 
o. November 26tb, 1902. 

Headquarters at Sioux City. 

Name. 
W. B. Bnmpbrey .• 
T. 11'. Cooke . . .... 
G. M. Parker . ..• 
W. T. Chantlaod •• 
T. J . Mahoney .. .• 
w. c. Beek .. •. .. 
A. L. Rule .• . . .. . 
EJ. H . B rown . .. . 
D. Macrae, Jr . . . . 
P. McDerml.d . , .. . 
Amos Borner . .. . 
H . C. Armstrong . 
m. 8. Johnson • . .• 
l!l . A. Ringland .. . 
M. W. Newby .. .. • 
C. F. Starr .. . . . . 

Rank. 
Colonel . • . . •.. . .. 
Lteut Colonel ...• . 
Major • ...•• . . . • • 
Major •. . •••. • •• • 
Mnjor . .. . . . . . .. . 
Capt. and A<Jjt. .. . 
Capt. and Q. M .. • 
Cnpt. and Comsy . . 
Major and Burg . • • 

1st. Lt. & Asst. Surr 
lat. Lt. & Asst. Burg 
Capt. & I. S. A. P. 
Capt. and Chaplain 
1st, Lt. & Bat. Adjt. 
1st, Lt. & Bat. Adjt. 
1st, Lt. & Bat. Adjt. 

Residence. 
Sioux City • . • . ... 
Des Moines • • . . . • 
Sac City .. ••.• . .. 
Fort Dodge ... . . . 
Boone . .•.• • • • . .. 
Sioux City .... . . . 
Mason Clty . •• . . . 
Sioux City ...... . 
Coun cil Bluffs • .•. 
F'ont• n• ll• .. •.•. •.. . . . 
Polk Clty .. ..... . 
Rake .. ........ . . 
Rock Rapids .. • .• 
Boone . , •••• • •••• 
Onawa • • • • •• 4 ••• 

Emmetsburg • • • .•• 

BAND STATIONED AT FORT DODGE. 

CHilD!' MUSICIAN,~ CA..BL QUIST, FoRT DODGPJ. 

FIRST BATTALION. 

l!l.UOB Gzoaae M . P AllJ<JOB, Oommafld("D· 

Date ot Commlaalon 
April 20, 19011 
July 11, 1904 
April 20, 1904 
May 8, 1904 
May 24, 1905 
July H, 1904 
May 28, 1908 
June 21, 1904 
July 22, 1908 
July 22, 1908 

May 8, 1005 
October 7, 1904 
June 21, 1004 
J u ne 21, 190i 
November 10, 1908 
March 24, 1905 

FIUT LI.IIUTEIN~NT EDKCN D A . RlNGL.L.ND, A.ttfutant. 

COM PA:Io!Y " II'", ALGO!il.ll.. 

Name. Rank. Residence. Date o! Commlulbn 
w. 1!1. H. Morae , • Captain . • • • . • . . . . Algona . • . . • . • • • • February 20, 19011 
c. 11'. Ooler . • . • • • Firat Llent . . . • . Algona ••. , • . • • • • September 12, 1904 

Second Lleut ...•. 

COMPANY "C", WEJBSTIIIR CITY. 

N. P . Hyat t . •.. CapWn . . , • • • . . . • Weblter City 
G. M. Teed . • • . . . ll'lrst Lleut . • . . . Weboter City 
11'. J . Lund . . . . . . Second Lleut • . • . . Webater City 

COMPANY "A", MASON CITY. 

W. S. Ranltln • . . • Captaln . .• , .• • • • , Muon City 
C. II'. Helhll • . • • 1!11rat Lleut • . . • . Muon City 
1. A. Stewart . . . • • l!econd Lleut . . . . • Maoon City 

COMPANY "!", BOONE. 

&. B. Wlloon . .. . Clptaln ....... . .. Boone 
K. E . Sarpnt . . .. 1l'lnt Lieut. . .. .. Boone 
G. J,. Lawoon •••• Bocond Lleut . • • . . Boone 

IJ"a.ne 3,· 11104 
March 80, 1908 
J'e.Dn&rJ '· 11104 

J'uno 12, 19011 
June 12, 1905 
.June 12, 19011 
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SECO:-oO BATTALIOK 

FIBBT LtEUTENANT MILES W. NEWBY~ Ailju.ta"-t. 

COMPANY "l!l", !IDELDON. 

Name. 
J. B. Frlobee 
W. u. IJallcy 
G. M. Walker 

Rank.. Realdence. Date of Commlaaion 
aptalo . . . . . . . . . Sheldon ....••.•• June 16, 1902 

Firat l.lcut . . . . . Sheldon ....... . . May 7, 1903 
Seeond Lleut . . . . Sheldon ....•.... April 11, 1904 

COMl'A:-IY ..... , EMMETSBURG. 

J. E. Wllllamo •.. C'aptaln .......... Emmetaburg . . . . . • Marcn 9, 1908 
F. D. Grout . . . . . . .P'Irat Llcut . . . . Emmetsburg . . . . . . March 9, 1908 

T. ~·. Uulledae .•. Second Lleut . . . . . Emmetsburg • . . . . . December 2-i, 1900 

COMPA?>~ "0", ROCK RAPIDS. 

C. J. Miller .•.... Captain •..•..••.. Rock Rapids • . • . . Jctober 23, 190~ 
Grant Vlckero..... Firat Lleut ...... Rock Rapids . • • . • June 2, 1904 
J . B. Kelllhan . . . . Seeoud Lleut ..... Rock Rapids . . . . . June 2, 1904 

OM.I'ANY "B", SIOUX CITY. 

W. M. Fl1nn •... Captain .•...•••.. Sioux Cll1 
F. W. Hood • • • • . • Plrat Lleut • . . • . Sioux Clt1 
T. El . Uarrloaton .. Second Lleut ..... ~'->loux L'lty 

THIRD BATTALION. 

September 12, 1904 
July 11, 1004 
August 8, 1904 

Muoa TnJOToY J. MAnON lilY, Comma11dl"U· 

FJ&IT LJ•oT•tuNT CnARLES FRI:•MAN STUB, A.dJvt4ftC. 

C'OMPANY "8" IDA GIIOVI!l. 

Name. Rank. Reeldence. Date of CommlaetoD 
Gray \Varren .... Captain . . . . . . . . . Jdn Grove ........ July 28, 1908 
A. C". Jobnaton . . . Firat Lleut Ida Grove . . . . . . . . March 8, 1904 
F. G. Stourb ...... Nf'cond Lltut Ida Grove ... ..... March 8, 1904 

COMPANY "G" FORT DODGEI. 

B. J. Price ..•.... Captain .... . ..... Fort Dodge . . . . . . June 13, 1904 
II'. Larrabee ...... 'Firot !, lout .•.•. Fort Dodge . . . . • . July 28, 1903 

Second Lieu! . ••.. 

C'OMPANY "M", SAC CITY. 

H. 8 , Parker ...• . f'aptaln ......... Sac City . . • • • . . . . September 22, 190~ 
Firat J,teut .... . 

1!. B. f'ulp . . . . . . . Second Lleut . . . . . Sac ('tty . . . . . . . • . March SO, 19011 

COMPANY "L" SIOUX CITY. 

R. R. FAwarda .•. Captllln . . . . . . . • . • Sioux City 
Ill. 0. Knoe • • ... Firat Llruc . • . • . fllo"" C'lty 
r. J. Taytor ...... <lf'<.'ODt'l Lleut . . . . . BtouE ('tty 

November R. 1905. 
Augu1t 9, 190~ 
September 2~. 19011 

ADJUTANT·GENERAL'S REPORT. 

RELATIVE RANK OP' Ol't"lCERS. 

GENERAL OFFICERS. 

~ Name, nate ot Bank, I 
.c Date of Oommt .. son. 

Servtee. 

9 Da&:e and place of b1r b 
114 and age. 

1. Brig. Gen. Wm. H. 
Tbrlft, (Adjutant Oen· 
era!) 
Born Oct. 18, '47 lo 

Iowa. 
Age ~8 
Rk. Feby. 1, 190b. 

u. S. Army. 

pvt. co. D , 16 Iowa lot. 
dec. 2, 61; dla. by' rea­
son ot wound nov. 21, 
62 ; prt. eo. "C'' N. B. 
Brig. aug. ~ 63; mua. 
out. sept. 16, 68 upon 
dlabaodment of com­
pany ; pv·t. eo. F, Nor­
thern Border Brigade 
sept 17, 68: mos. Oct. 
14, 63 ; m. o. dec. 9, 63 

at Spirit lowa,L&te, pvt. 
eo. D, 44. Iowa tnt. 
june 1, 64: m. o. aept. 
15, 64 ; maj. and add. 
paymaster U. S. vola. 
ma7 28, 98 ; m. o. 
june 18, 1111. 

COLONELS. 

1. Col. Jao. lluah Lin· brig. gen. U. S. •ola. 
colo, (Colonel 50th may 27, 98; m. (). 
[otty. ) march 1 G, 99. 

Born Feby. 2, '45 In 
Maryland . Age 00. 

Rk. May I, 1800. 
Com. Mcb. 26, 1905. 

2. C'ol. Cbao. G. Saun· 
dns. (Judae Advocate 
General). 
Born Apr. 10, '61 J• 
~~~ F~g;~· 1, ~J:. -i-i. 
Com. Feby. 1, '02. 

!National Guard and Otber 
Sen lee. 

pvt. co. H, 4 regt. I. N. 
G. july 77 ; capt. feb. 
20, 78 ; Insp. gen. jan 
27, 80; col. 4' re,t. 
aug. 8, 81; rea. oct. 19, 
85 ; capt. co. A, 4: regt. 
I. N. G. oct. 18, 861 
rea. oct. 26, 87 ; capt. 
eo. A, 4 regt. l. N. 0. 
june 11, DO ; co. tra. to 
eo. A, 1 regt. april 80, 
92 ; term expired june 
11, 95 ; capt. and !nap. 
a. a. p. 1 regt .june 18, 
05 ; m. o. June 2, 98 ; 
capt. co. A, 4.9 regt. 1. 
N. G. oept. 18, 99. Com. 
explr. sept. 18, 04. Re-el. 
capt. A, 58 Inf. sept. 
19, 04 ; Adjt. Gen'l. feb. 
I, 05. 

Served durlng eoUn 
perloCJ war of rebel· 
lion ; capt. co. F, 8 
regt. I. N. G. may 27, 
76; re-elected july 19, 
79 ; maj. 8 regt. BeDt. 
20, 70; lt. coJ. july 1, 
80 ; res. oct. 2G 81 ; 
caDt. co. A, 1 regt. oct. 
7, 82; res. may 29, 84; 
capt. co. 0. 1 regt. 
may 20, 84 ; res. aprU 
14, 88; It. col. a. d e. 
to gov. Jan. 29, 90; 
cb. of eng. and cb. tic. 
omcer may 1, 00; loap. 
gen. april 29, 02; re­
npp. reb. I, 94 ; re-app. 
teb. 1, 06; re-app. feb. 
1, 08; ""· July 7, 98; 
re-app. Insp. gPn. march 

:_a. N~o ~- c~~rc:t26,'e~ 
Com. expl r. march 26, 
0~. rr·el. rol. 55 lnf. 
mar 26, 05; 

a. d. e. to 
~ov. feb. 1, 96; 1. A. 
Q_ feb. 1, OA; re-app. feb, 
1, 00; re-app. feb. 1, 02. 
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S. Col. Wm. B. 
pbrey (Colonel 
Jetty) . 
Born Aug. 8, 'G5 

Bum- col. 62 Jot. Iowa vola. 
~6th april 26, 98; muo. may 

26, 98 i m. o. oct 80, 
08. In 

f:!nJq,/'13 ~g7_ 
Com. Apr. 2o, 1904. 

4. Colonel William G. col. 49 Int. Iowa -.olo. apr. 
Dowa. (Colonel GSd 26, 98; moo. june 2, 98; 
lett.) m. o. may 13, 90. 

Born Auc. 12, '64 lo 
Iowa. Ace 41. 

Rk. Apr. 4, '98. 
Com. Mar. 26, ·o~. 

11. Colonel J'obn R. 
Prime, ( In1pector 
Qeneral) . 

Born July 4, 41 In N. 
Y. Ace GO. Rank 

Rlr.. lleb7. 1, 1902. 

6. Colooel J'obn C. Lop-
er, (Quartermuter 
General). 

Born Jauy. 28, ·~1 In 
Ohio. Ace ~4. 

RIL Foby. 1, 1902. 

pvt. co. K, 27 Iowa Int. 
feb. 111, 04 ; dlo. j&o. 20, 
66; major 42 Int. u . B. 
vol1. aua. 17, 89: m. o. 
Juoe 28, 01. 

col. 61 lo.t. Iowa vol1. apr. 
26, 98; mua. ma7 80, 
98 ; m. o. nov. 2, 99. 

- ~National Guard o.nd Othar 
Service. 

pvt. co. B. 3 regt. I . N. 
G. june 22, 87 ; aergt. 
and 1 aergt. 88 and 89 ; 
eo. trl. to co. H, 8 
regt. 89 ; 2 It. dec. 30, 
89 ; capt. june 2, 90 i 
eo. trL to CO. ll, 4 regt. 
april BO, 92 ; ma.j. 4 
regt. june 4, 92; lt.-coL 
nov. 28, 94; col. aprU 
80, 97 ; m. o. may 2l5, 
g~ ;~~~II G~O,rero. I. N. 
com. erplr. apr. 20. ().&; 
re-el. apr. 20, 04. tt· 
am. apr. 27 ,04. 

o4 yro. Shattuck achool ; 
pvt. co. C. 1 regt. I. N. 
G. jiUI. 9, 84 ; 1 oerl(t. 
aug. 4, 84; 2 It. aprU 
6, 8G; 1 It. jan. 18, 86: 
adjt. 1 l'ejlt. jan. 6, 90 ; 

~p~i 4:8; ~~; 9~t.1t.a~/i 
4, 98; muL out juoe 2, 
98 ;coL 49 l'ejlt. march 

~g:o~· r:::~:r·~·oi~58 
rd.ln!. mar 26, OG. 

pvt. co. B. o rect. 1. N. G. 
april 18, 78, 2It. may 6, 
78; 1 lt. oept. 12, 78; 

:st. !:!t 2~~.:~' ::t 
tl~7 sl.' !~a0pp~e~~Pt. •21: 
85 ; m&j. 4 regt. april 80 
92 ;&djt. genl, teb. 1, 94, 
to feb. 1, 96 ; brig. renl. 
march 26, 96; reolg. oct. 
7, 99; I nap. genl. feb. 1, 
02. 

capt. co. H. s reat. I. N. G. 
july 1~, 89; maj. 8 l'ejlt. 

1t'&~2;a .• ~~ ;~!·r.'1I4, ~~~ 
m. o. may 80, 98 ; q. m. 
real. feb. 1, 02. 

7. Colonel Cbarleo e. pvt. 17 Oblo arUIIerJ, aua. a. d. c. to gov. feb. 1, 96; 
14, 62, to July 20, 66. ... d. c. to aov. teb. l, 

02. Mitchell, (-'.ld-<le-
camp). 

Born J'ulr 20, '46 It> 
Oblo. Ap 19. 

BIL Bebr. 1, 1902. 
~tb oor. aod aer•t. Rlna- appt. com. genl. feb. 1, 02. 

8. Colonel Bucb B. gold'o cu. and 22 Pa. 
Hedge, (Com""-'7 cu. from juna 26, 61, 

,GtDPrAI). to july, 64. 
Rorn Oot. 20, '89 In Pa. 
Age 06. 
Rk. F•hy. 1, 1002. 
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9. Colonel Cbarleo 8. 
Crall, ( Cblet Blcnal 
Ollleer) . 

Born Dec. 24, '77 In 
Iowa. Aae 27. 

RIL Febr. 1, 1902 

10. Colonel Wilton Me· 
Cartby, (Burgeon 
General). 

Born June 18,' 72 ln 
lowa, Age 38. 

RIL Feby. l, 1902. 

11. Colonel laue B. Ban. 
tee, (Aid de-Camp). 

Born March 7, '62 In 
Woot VIr. Age 53. 

Rank Febr. 1, 1902. 

12. Colonel Trumao A. 
Potter, (Aid-de-
Camp). 

Born ll'eby. 6, '71 In 
Iowa. Are 84. 

Rk. Feby. 1, 1902. 

18. Colonel Artbur A. 
l'enqulte, (Aid-de· 
Camp). 

Born Apr. 1, 'GO In Oblo 
A1e 46. 

RIL Feb7. 1, 02. 

14. Colooel Walter K . 

Bo~:"11No~~lds~~-9:g>Pl~ 
lowa. Age 37. 

Rk. f'ehy, 1, 1002. 

IG. Colonel Cbarleo w. 
Bopp, {Aid-de-Camp). 

Bora Mcb. 23, '68 In 
Iowa . A1a 87. 

Rll:. Feby. 1, 1902 

16. Colonel llerbert K. 
~~~~o1~, (Aid-de· 

~~a 4r•1 2, ·oa In 111. 

Rll:. Feby. I, 1902. 

17. WC'olonel Chari• 1. 
llaoo, (Chief of lln­

llneen). 
Born NoT. 11, 'GO In 

Iowa. An 1111. 
Rk. Kay 1, '08. 

pT~l2c:.'P. uiu~·. T~~~ ~t; 
ol(t. july 1 , 98 ;lint claao 
ee.rgt march 9, 09: ~la. 
april 18, 99. 

appt. cblet elgnal omcar 
feb. 1, 02. 

o.ppt. aura. reaL feb. 1, 02. 

7ot.r West Vlrlrlnla Dill· 
verolty; a. d . c. to 
co•. teb. 1, 02. 

a . d. c. to gov. feb. 1, 02. 

a. d. c. to co•. feb. 1, 02. 

8 yean In otate an!Yerolty 
ot Iowa under a regular 
army omcer. a. d. e. to 
lOY. feb. 11 02. 

a. d. c. to rov. feb. 1, 02. 

•. d . c. to COY. feb. 1, 01. 

pvt. co D, 2 rqt. L N. 0. 
april 18, 78; re~ol. ma1 

~a;s~.; ... re-:~ar..:t 
jan. 1, 88 : 1 lt. and c. 
of a. 2 re,t. jaa. 12, 01! ; 
ella. may 17, 98; 1 ft. 
and c. of o. 110 l'ejlt. I. 
N. 0. april 1~, 99: cblat 
ot anc. may 1, oa. 
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18· i,:~:;,\ co l!~:fk tH'ib 
ao:Ont~~·Y 5, '68 to Ill. 

~~~ :.!reb 20, 1004. 

19. Colonel William H. 
mvaoa. (General Jn. 
1pector Sma11 Arm• 
Practice ). 

Born .June 26, ' <iS In 
England . Al{e 57. 

Rk. Oct. 12, 1905. 

eol. 2 U. S. lot. feb. 4, 90; 
dla. as eergt. ! eb. 4, 95 : 

:r.~ !~·r,f 2~? ~Sr; ~:~~ 
may 17, OS: m. o. nov. 
80, 98. 

en I. Ill. N. 0 . Jan. 3, 87; 
dlo. ao corp. jan. 8 , 90 ; 
1 lt. and bat. adj. 2 reg. 
I. N. G. may 29, 95; 
capt co. C. 2 regt. jan. 
11, 98 ; m. o. may 17, 
OS ; capt co. C. 50 rest. 
I. IS. G. feb. 13, 99; maj 
50 regt. dec. 20, 99 ; It. 
col. 54 regt. I. N. G 
dec. 22, 02; examined 
jan. 30, 1903; col 54th 
Int. mar. 20, 04. 

pvt. co. K, 5 regt. I. N. 0. 
july 31, 78 i eorp. ma,.-
1, 80: 2 lt. july 9, 87; 
1 lt. july 18, 90; q. m. 
5 regt. oct. 19, 01 ; maj. 
3 regt. april 30, 02 ; 

ra~~~l{~·:u~~·~ti. "95 ~· r~ 
app. march 25, 96 ; a11t. 
gtnl. Insp. 1. a. p. july 
4, 00; com. expir. july 4, 
05; re-appt. uat. geol. 
to1p. L a.. p. july f, OG; 
jitenl. insp. e. a. p. oc:t. 

------------------~------------------~~12~·~0~5_. __________ __ 
LIEUTENANT-COLONELS. 

1. 1-teut. Col. Elroeot R. 
HPnoett, (Lieut. Col. 
~Otb In!ty). 

Born Oct. 13, '69 Jo Ta. 
Age 30. 
Rk. ~'eby, 17, 1902. 

2. Lieut. C'ol. llllllott E. 
[..amb<>rt, (Lieut. Col. 
Mtb Totty). 

Born JaoJ . . &. •ea to 
Obtn. Are •2. 

Rk. Mny 2, 1004. 

ft. co. 1:-T. 1\1 tnr. lou-a 
vole. april 20, 98; mua 
may 30, 98: m. o. nov. 
2, 99. 

It rot. tiO In/. Iowa vol~~r. 
aprll 26, 08; mus. may 
18, 98; rol. aug. 29, 08 ; 
m. o. nov. 30, 98. 

pvt. co. n , 3 regt. I. N. o. 
July 11 , ~n : 2 it. oct. 
I 6, OJ: 1 lt. march 5, 
95: res. nov. 18, 05; 
pvt. co. n. 8 regt. mar. 
10, 06: 1 lt. aug. 17, 
07 ; m. o. may 30, OS ; 
oapt. co. IT. 51 regt. !. 
N. 0 . reb. 15, 00: maj. 
('H regt march 20, 00: 
lt. rol fPb. 17, 02 ; ex· 
amlnt'd m111rcb 27, 02. 

pvt. co. B. 3 regt. 1. N. 0. 
july 15, 88; capt mar. 
R, 80: maj. 2 regt. aprll 
30, 92; lt. col. jan. ll, 
07 : m. o. may 18, 98 ; 
eo!. co. L, 50 regt. I. N. 
G. reb. 5. 00: maj. 50 
reg. Jnly 16, 00; lt. col. 
54 !of. may 2. 04 ; ex· 
amlned june 21. 04. 
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"s • Lieut. Col. Tboa. F . 

Cooke. (Lieut. Col. 56 
loftY) . 

Born .Jan.). ~9 , '63 in Ia. 
Age 4~. 
Rk. J ulyll , 0~ . 

• · Lieut. Col. llubert A. 
Allro, (Lieut. Col. 
53d Iotty). 

Born April 4, '71 In la 
AI{P 31. 
n:k. May R, ·or; 

1). I.lr>ut. Cot. \"'an Bu­
re-n Knott, (D~puty 
Rurgeon Gen.). 

Born J'\ov. 14, ' 71 In tit 
Age ~1. 
nk. Mar :!:;, ' 05. 

1 , \fajor fo'rnnk R. Ft8h · 
('r, Olnjor 5:1d lnttyL 

Jlorn .Tun(' !!0, · ~7 In Ill. 
All:e 4R 
ltk. MR:\o" 2 I, 'O ,q. 
('flm v ~l, , !!fl, 'OJ. 

capt. co. F , 52 regt. Iowa 
Yola. april 20, OS; mus. 
may 2:S, 08; m. o. oct. 
30, 98. 

<'8Jlt. co. F., 49 lot. lowa 
vole. april 20, 98; mut. 
june 2, 98; m. o. may 
13, 99. 

&8Bt. 1ur. 52d Iowa vol• . 
april 20, 98: mos. may 
0, 98 ; m. o. oet. 30, 0~. 

1\t:AJORS. 

maJ. 40 Int. Jowa. vola. 
mny 21, 08; mua. june 
2. US; mus. out may 1 :l, 
90. 

2 'fajor C'hn rlf>~ 
OrAnt, (~urgMn). 

R 1 Jt. nn(l nest. aurg r.n r('gt. 
lA.. VOIR. mAy R, OR : muR, 
ma)' 0, fiR; Rpp. sur,::. 
R('pt. 2. 98: muR. Bf'Pt. 

Jlorn .Tuly fl , '7~ In N. Y 
Age ~3. 
Rk. SE>ot. :!. OR 
C'om. May 20, '0-&. 

2. OR: m. o. nov. 30, OR. 

capt. co. F , 6 regt. I . N. 
0 . july 2, 0; act. Insp. 
a. a . p. 2 brig. 00 ; gent In· 
sp. a. a . p . july 28, 02 r&­
app. feb. 8, 04 ; re·appt. 
feb. l, 00 ; re-app. feb. 1, 
98; m. o. may 25, 98; 
re-app. oct. 30, 9 ; re· 
app. feb. 1 , 00 ; m. o. 
teb. 1, 02: Insp. s . a. p. 
march 10, 03 ; exam. 
ju.oe 5, 03; lt. col. 56 
toL r. N. o. july 11, 04; 
exam. aug. 9, 04. 

tyear Iowa Age. C'ot. pvt. 
co. II. 4 regt. I. N. G. 
feb. 24, 90; 1 lt. dec. 10, 
91 : mus. out with co. 
dec. 16, 92: capt. co. E, 
1 regt. 1. N. G. june 4, 
06 : mos. out june 2, 98: 
moj. 49lb. regt. june 1, 
00 : lt. col. 53d lot. may 
8, 190~; exam. june HJ, 
05. 
It. col. a tnt. may 8, 
1005. 

pv. co. B, 6 regt. I . N. 0. 
dl'<'. 31, 88 ; dis. dec. 29, 
92; capt. and add. asst. 
eurg. 4 r('gt I. N . 0. dee. 
4, 94: surg. 52 regt.l. 
N. G. may 20, 00; res!g. 
feb. 10, 00; deputy sur. 
genl. may 25. 05. 

pvt. co. B, 4 regt. T. N. G. 
july 6. R8: sorgt. july 
26, 00; 2 tt. july 10, 
91; 1 lt. jnn. 2Ci. U2; 
trs. to 1 regt april 30, 
92: capt. oct. ~7. na; 
maj. 1 rrgt. may 24, 98: 
muJOJ. out June 2, 08: 
maj. 40 I. N. 0. mar. 20, 
00; rom. r•.xplr. mar. 26, 
Oil; rfl·t-lf"<"tro maj, tl3d 
Jnr. ma.r<'b 2G, 05. 

pvt ro 1. 2 rf'gt. T. N. r.. 
mAr. 211. 01: f11s. june A. 
05 : JWf. hoRfl. corps 2 
r('gt .. tum• 1 R, nn: m. o. 
mA..Y R. OR: mAj. and 
Rm·g t. N. n. mn.y 20, 
on: rnm. f'J"olr mn.y 20. 
nt: rt>·&pp. 1urg. mar 20 
0~. 
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S. Major David S. 
F'alrcbllll J1·. (Sut'geoo). 
Born MDt"Cb :L:~. '71 In 
MIDD. Age :H. 

~~~l.l~~'y 5'a. ·~~0. 
4. Major Lout a J . llow· 

ell, (Major GSd Intty). 
Born .1\Jarcb ~U, ' 7~ to 

! own. .Age 33. 
Rk. March ~6. ·oo. 
Com. Ma reb ~W, 'OS. 

0. Major Wm. C. !teo· 
tzer, ( Uajor ~~tb 
ln!ty). 

Boro Oct. 13, 07 1o Ind. 
.Age 38. 

cot~· b~~b . zl,0'·o~~o. 
6. Major Joe Beeson, 

(Mlllto.ry l:iecretary) 
Born June 8, '11 In 111. 
Age 34. 
Rk. Feby. 1, '02. 

7
' '!~[~/~;. c ~:r~w 5tb 

rnrty). 
Born Meb. 5, '76 to Iowa 
Age 20. 

Rk. Feby. 17, '02. 

8. Major Dnnlel W. 
Turner, (Major fi5tb 
lofty). 

Born ~lch. 17, 'i7 In 1a. 
Age 28. 
Ilk. Apr. 7 , '02. 

9. Mnjor Frank Fl. 
'Wetherell, ()tojor {d 
lh lnrty). 

Born Sepl. 5, '6.0 to 
Ohio. Ag• 30. 

rtk. ~tcb. 10, '0.3 

U. B. Army. 

ast. surg. &1 lot. low& vola. 
may u, US: mua. may 6, 
!JIS; maJ and aurg. 51 
I own volw. dt>c. 5, DH; m. 
•l. nov. 2, Otl. 

cnpt. co F, 40 JnC. Jowa 
vola. april 20, 08; mus. 
june 2, DS; mus. out 
may 13, 00. 

2 It, coD, Gl lnt. Jowa vola 
oprll 2.0, 98; mue. mo.y 
30, 98 ; regt. adj t. aug. 
25, 99 ; m. o. nov. 2, 99. 

sgt. co. F. ~1 regt. Iowa 
vola . aprll 26, US ; mue. 
may 30, 08 i ID , 0. DOT. 
:t, on. 

2. lt. co. _, 51 l.n.f Iowa 
vola. may 10, 98 i mus. 

~a~9 ;lOm .9 ~.; n1ov~t·2,8~g: 

pvt. ro. K, 51 Int. Iowa 
\•ole. ttprll 26, 08 i mua. 
may 30, 08 i corp. june 
20, 9~ ; w. o. nov. 2, 00. 

l
~atlooo.l (;uarc.l nnd Other 

Service. 

2 yrs. lowo. Agr. Col. maj . 
and surg. 1. N. G. april 
11, 0(J; com. explr. apr. 
11, 0·' ; t'e·fll)p. may 8, 
ou. 

2 years State t'ntverslty of 
Iowa ; [)\'t. co. B, 1 regt. 
I. N. 0. feb. 18, 88 ; co. 
trs. to co. l\1 , 2 regt. 
nprll 30, ()2; 2 lt. july 
20, 92 : capt. may 28, OJ 
trs. wltb co. to co. F. 1 
r•gt. dec. 10. 9G; mus. 
out june 2, 08: capt, co. 
F, 49 regt. I. N. 0. sept. 
25, 99; maj. 49 regt. 
mllrch 26, 00: co m. exp. 
mur. 20, 05 ; re-el. 
maj. 53d Lnf. mo.r. 26,0;). 

pvt. co. D , 3 regt. l. N. G. 
feb. 10. 97: 2 lt. apr. 5. 
97; Ul. o. mny 30. 98: 
maj. f'il regl. T. N. 0 . 
mar. 26, 00 ;com. ex.plr. 
mar. 26, 05 ; re-el. 
maj. 55 lor. mar. 26, 05. 

pvt. co. F , 3 regt. 1. N. G. 
mar. 30, 91 ; d!s. aug. 
4, 03; re·eol. april 23. 
98; tn. o. may 30, ns; 
pvt. co. F, 51 regt. 1. N. 
0. mnr. 7, 1000; batt. 
Rdjt. april 28, 1000 : re· 
:~~Y.mfet. 7l,o~~. rntlitary 

pvt. co. L, 3 regt. T. N. 0. 
june 4, 94; m. o. may 
30, OS; capt. co. L, 51 
regt. 1. N. 0 . jon. 18. 
00; moj. feb. 17. 02; ex· 
a.mloed march IS. 02. 

pvt. co K, 3 regt I. N. G. 
april 22, 98 ; m. o. may 
SO, 88: 1 lt. co. K, 51 
regt. J. N. 0 . feb. 24, 0 : 
capt. nov. 5, 00; maj. 
nprll 7, 02; e:cnmloed 
april 24, 02. 

3 years State Polv. bal. 
pvt. co. F. 3 r•gt. l. N. 
G. nprll 1, 87: 1 sergt. 
.1nly 00: 2 lt. july 21. 
91; 1 lt. ort. 20, 01: 
res. ma,- l !j, n~; capt. 
c:o. F , 51 regt. r. N. n.. 
mnr. 7, 00; tid. to 51: 
maj. mar. 10. 03; ex­
amined april 3, 03. 

I 

' 
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lO. Major Dooald Ma· 
crae Jr. (Surgeon). 

Doro '.JD.ny. :!4, '70 in 
Iowa.. Age 35. 

Hk. July 2:!, '0:.-lo. 

11. Major Ualpb P. Bow· 

~~!~.<~~~~\r~o 11':ftn· 
Age 35. 
Hk. Mcb . :.W, '04. 

12. Major Oeo. M. Par· 
ker, ( Uajor OUlb 

Bo~':lft:l~·b. 3, '47 lo 111. 
Age G~. 
u k. Aot'l l ~o. '04. 

1s. 1!'n"J:" 'i~aj!; cb:o"t~ 
so1r~~~~oe 27, '70 lu Ia. 
Age 35. 
Ilk. May 8, '04 

Majoo· b'raok El. Ly· 
man, Jr. (Asst. Insp. 
Geol). 

Horn J uoe 20, •on lnObJo 
Age 3U. 
Uk June 7, ' 04. 

15. Mnjor Fred S. Uol · 
A teen, (Major 54 tb 

Jorty J, . 
Doro .Tuly 5, ·73 tv. Iowa. 
Age 32. 
Rk. June 30, 0-i . 

10. Major Gny Fl Logan, 
(.Asst. Adjt. Oeol). 

Boru 1\Icb. 11, '71 lo 111. 
Age 34. 
Rk. Aprll 1, '05. 

1 lt. and asst. surg. 51 1 It: and asst. s urg. I. N. 
lo..t Jowa vola. may 6, G. nprU 11, 00 i woj. and 
98; m. o. nov. 2, 99. surg. july 22, 03. . 

tap t. and com. of aub. 0. 
S. vols. may 17, 98; m. 
o. sept. 10, 98. 

pvt co. H , 21 Int. Iowa. 
vola. june 25. 62; mus. 
aug. :l3, 62 ; m. o. july 
15, 65; sergt. 18 U. S. 
lot. 60 to 09. 

capt. co. G, 52 tnt. Towa 
vols. nprll 26, 98; mua. 
rnay 25, 98; m. o. oct. 
30, 98. 

("Ant. slg. corpR U. A. V. 
,.,,nl"' 11, flR to a.t~r. 17. 
rm; 1 lt. slg. rot'l)S P . s. 
''· onr. 17, 99 to mny 
~R. 01 : 1 lt. TT. R. A. 
mnr 27 . to mnr. 25, 04. 

lt. co. M. 51 lot lown 
volA. a-prll 26, 98 ; mue. 
nut. v 80, 98 ; m. o. nov. 
2. 99. 

y r. State Unlv. ot Iowa 
pvt. co. C, 3 regt. 1. N: 
0. jau. 13, 90; co. trs. 
to co. [, 2 regt. april SO 
02 _; corp. and aergt. 93 
and 94 ; maj. nod J. a. 1 
brig. jan. 20, 95 ; re-app 
jan. 11, 97; m. o. may 
17, 98; capt. co. I, 1!0 
regt. 1. N. o. dec. a,oo. 
maj. 64 lnl. mar.20, 04. 

capt. co. M, 52 regt. 1. N. 
0. june 6, 1900; maj. 
56th !of. apr. 20, 04 ; 
cmm.lned apr. 27, 04. 

In . bat. state university o.f 
Iowa, pvt. 88 ; corp. 89 ; 
laergt. DO ; capt. 91 · 1 
lt. co. G, 6 r?$t. I. N.' G. 
feb. 13, 92, co tl'L to 
co. 0, 4 regt. april 30, 
92; capt. jllD. 21, 95; 
m. o. may 25, 98 ; pvt. 
co 0, 56 lot. I. N. 0 
july 18, 03; capt. july 
28, 03; examined aug. 
11, 03. resig. may 25 
04 ; ma.jor 56th Int. may g4, 04 ; exam. june 21, 

pvt. co. rr. 3 regt. I . N. o. 
julv 11., 80: eng. and slg. 
omcer 1 brig. aug. 23, 
02 to jan. 11, 97: asst. 
Insp. genl. wttb rank of 
maj. juoe 7, 1904; exam. 
june 21, 04. 

~ :vra. Stn.tf' Unlvers1ty ot 
Town. last year as com­
mandant of cadets with 
rank as cadet maj. pvt. 
co. I. 50 regt. I. N. 'G. 
mar. 6. 90: dis. oept. 2, 
09: pvt. ro. F, 50 regt. 
I. G. jnl~, 16, 00: 1 
Bergt; capt. june 12, 01; 
exo.m. july 15, 01 ; maj. 
54th lnf. june SO, 04; 
e::ram. aug. 9, 04. 

2 lt. co. M, 3 regt. I. N. G. 
oct. 18. oa : m. o. maJ 
30. 08; 1 lt. eo. M, 51 
r•gt. r. N. 0. nov. 21. 
01) ' ca ot. april 23. 00 ; 
AA&t. adjt. gent. apr. 1, 
OG. 
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17. Major D. Arthur Jay. 
(Surgeon). 

Born Oct.. '06 to Jowa. 
Age au.• 
Ilk. May 8, '05. 

18. Major Timothy J. 
Mnl10ney, (~1aJor ~Olh 
Tntty ). 

Born Oct. 10, '76 In Ja. 

~~: i~Y 24, ·o~. 

10. Mnjor Fllza C. 
• Tohnaon, (Mnjor 53d 
lnlty). 

Born April 14, '73 In ta. 
Age 32. 
Rk .. June- 5.'03. 

1. Emory t'. Wortblngtou . 
(Tlogtl. Adjt. ~5th In 
tty.) 

Roro Nov. 23, '70 In la. 
Age 3G. 
Rk. Mny ~. 93. 
Com. Apr. 26, 05. 

2. 0POrl'e A . EvnnH 
(Quartrrmo.st<'r 03d 
lnrLJ). 

noru .rune 7, '50 tn J!l. 
Age 40. 
Rk. Jnny. 13, 95. 
Com .• rul y n, 05. 

u. S. Army. 

r•vt. co. l, 52 tnt. Jowa 
vol.s. llprH 26, 08; mus. 
may' 25, 98; corp. july 1, 
08; m. o. oct. ao, 08. 

capt. co. M, 49 1n1. 1o-wa 
vole. al)rll 26, !)8 ; mus. 
june 2, 98; m. o. may 
13, 99. 

OAPTAJNS. 

capt. co .U. 51 In!. Jowa 
vola. april 20, 08; mus. 
rn11v 30. 08; ro. o. oov. 
2, OP. 

eap.t. co. ( ' , A'l lnf. l own. 
vole. nprll 2n. 08, m11R. 
1nne 2, 0 , m. o. mny 
18, 90. 

Servlce. 

I National Guard and Other 
Service. 

2 yrars lows. State Uolv. 
1 lt. and nsst. aurg. I . N. 

~~~2b. 2g4 ~;e:-ae~:· c~~: 
and asst. surg. may 20, 

04 ; surgeon may 8. 05. 

4 y('nrs Iowa Agr.Col. pvt. 
co. l , 4 regt. J. ~- G. 
jnne 27, fJ6; m.. o. way 
':!Ci. 08; 1 It. co. 1. G2 
rE'gt. 1. N. 0. april 5, 
90; capt. june 0. 01; ex­
am. july 11, 01 ; maj, 
50 lnf. may 24, 05. 

corp. Town Sta.te Unlv. 90: 
SE"rgt. and 1 lt. fll and 
93, capt. co. l\J, 1 regt. 
1. N. G. dec. 8, 93: m. 
o. jnne::!. OS: cn.pt. eo. M, 
49 regt. I. N. 0 . jan. 17 , 
00; mnj. 53 Int. june 5, 
05. 

pvt. co. H, 3 regt. 1. N. 
G. july 15, 89; sergt. 
Bug. 2, 89 ; 2 It. feb. 
2C::l, 92; 1 lt. mnrcb. 28, 
na ; capt. may 5, 93 ; 
m. o. may 30, 98; regt. 
ndJt. 51 regt. J. N. G. 
nprll 25. 00. 
C'om. ll:tplr. apr. 25, 05. 
Hc·appl. l't'gtl. adjt. 55 
lof. apr. 25, 0~. 

gent. Baker Guards, n.ug. 
7·1; dis. marcll 75; enl. 
co. A, 1 regt. T. N. G. 
aug. 75: sergt, jnn. 76 ; 
dis. june 76 ; en I. co. 
F. 1 regt. J. N. G. Jan. 
77 : sergt. dec. 77 : m. 
o. nov. 80: en!. co. C. 
1 regt. l. . G. nov. 1, 

~a ~.r~rptia-83~rf\t. ::;. 
~I. 93; capt. jan. 13, 
05: m. o. june 2, 98; 
lm~p. s. a. p. june 11, 
00; q. m. 49 re-~t. 1. N. 
n-. july 0, 00. Com. 
('Xplr .Tuly \1, 05. Re­
nppt. Q. M. G3d Int. 
July ~. 05. 
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3. Edward L. Marllndale 
tABBt. Surg.J 

Born D<.-c. 8, '08 lo Ill. 
Age au. 
RK. Apr. 8, 95. 
Com. May 8, O::J . 

4. .Ebeoner S. Johnson 
(Cb.aplaln OOtb ln!LyJ 

.Bora Feby. 8, '66 in Eo­
gland Age 89. 
Uk. May 20, 98. 
com. June 21, 04.. 

.1 lt. and asst. surg. 49 
lnt. Jowa vols. april 2ti, 
!:US; mus may 6, 9ti i 01. 
o. may 18, U9. 

chap. 152 tnt. Iowa vola. 
may 20, 08; mua. may 
25, 98 j. m. o. oct 30, 
98. 

5. Oscar H. L. Mason chap. 49 tnt. Iowa vola. 
(Chaplain 53d . ln1ty) . may 24, 98 ; mus. j nne 

Born June 27, 
Iowa. Age 80. 
Rk. May 2f, 08. 

'66 1D 2, US ; m. o. may 13, 99. 

Com. July 9, 05. 

6 . Cbarles W. Cotton 
(Co. B. 53d Iotty ). 

Born Nov. 27, '68 ln Ia. 
Age 87. 
l~k. May 25, '98. 
Com. Feby. 7, '05. 

7 . Albert 
(Regll. 

Jnlty). 
IBorn May 30, '65 
Iowa. Age- 40. 
ltk. Mny 31, 08. 

Com. April 11 , '05. 

8. W. E. D . Morse (Co. 
F, OG In tty ). 

tlorn May 20, '62 In 
Mttlne. Age 43. 
Rlr.. lllcb. 15, 99. 

Com. Feb. 20, '05. 

capt. co. B, 49 tnt. Iowa 
vole. may 25, 98: mus. 
june 2, 98; m. o. may 
13, 99. 

pvt. co. L, 1 regt. 1. N. 
G. , July ao, 9< ; cape. 
11-nd add. asst. surg. 1 
t·egt. april S, 95 ; m. o. 
may 6, 9S ; capt. aod 
asst. surg. 1. N. G. aprU 
l:l, uO. t:om. espir 
Apr. 1=', 05; Re-a.ppt. 
t''l.pt. and asst. surg. 
ruuy 8, U5. 

yr. med. statr: corps 
J.ilogland ; chap. 52 regt . 
I . N. G. june 21, 99. 
Com. exptr. June 21, 
04. Ile·appt. June :ll, 
04. 

three yrs. etate unlv. of 
Iowa ; chap. 4.0 regt. 1. 
N. G. july 9, 00. Com. 
explr. July 9, 05~ Re· 
appt cbap. ~3d lnf. july 
9, 06. 

pvt. co. B. 4 regt. r. N. 
G. t eb. S, 90 ; co. trs. to 
1 regt. april 30, 92 ; 
corp and sergt. 92 and 
93 ; 1 lt. june 15, 96; 
capt. may 25, 98 ; m. o. 
june 2, 98 ; capt. co. B, 
49 regt. ! . N. G. teb. 6, 
00. Com. explr. feby. 
6, 05 : Re-elected feby. 
7, 05. 

pvt. co. A, 4 regt. I. N. 
G. dec. 17, 85; corp 
aod sergt. 88 and go ; 
2 lt. july 11, 90; co. 
tra. to 1 regt. april 30, 
92 ;. 1 lt. april 3, 93'; 
bat. adjt. 1 regt. june 
3, 97 ; regt. adjt. m.ay 
81, 98; m. o. june 2, 
08; regt. adjt. 40 regt. 
J. N. G. april 5, 00. 
Com. expl r . Apr. 5, 05. 
Re-appt. Regt. Adjt. 
53d Inf. apr. 11, 05. 

add. asst. sorg, 4 -re&t­
I. N. G. aug. 2, 92; 
aBBt. surg. 4 regt. dee. 
4, 94 ; rejected acct. 
physical dis. mf11 • 15o, 
98: capt. co. F, 52 regt. 
I. N. G. miuch 15, 99; 
genl. Insp. small arms 
nractlce. feb. 1, 02. 
Capt. Co. "F", 56 In f. 
I . N. G. Feby. 20, 
05. 
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0. Norman Jl Hyatt 
(Co. "("", . GCtb In· 
fly). 

Born Oct. 28, ' 66 In 
Iowa. Age 30. 
ltk, JUDf' 1 , 99. 
Com. June 2, 0-& . 

10. Jameo [:). Whipple 
(Co. " G", G3d l o fty.) 

Born Sept. 3, '57 In 
lowa. Ag(> 48. 
Rk. Sept. 21, 00. 
Com. !«pt. 2 1, 0~ . 

11. Will F . Smith (huo p. 
B. A. P. ) 

Born Oct. 6 , 'G1 In 
Scotland. Aae 54 
Rk. Sept. 29, 99. 
Com. Sept. 29, 0·1. 

12. Nlcbolaa Colocb, Jr., 
(Co. " !" , 58d ln!t y) . 

Born Au&uat 18, '60 In 
Iowa. A&e 30. 
Rlr.. Feby. 8, 00. 
Com. Fehy. 8, 05. 

11. A. A. Walbur n (Chap-
lain 55th lofty) . 

Boru Karch 81, '63 In 
Pun. Ap 42. 
at. Apr. 2~. 00. 
Com. Apr. 25, 05. 

Service. 

U. S. Army. 

lt. and bat. adjt. ~2 Int. 
I own. vola. april 21;, Ob; 
mua. mn.r 2G, 0 ; m. o. 
oct. 30, 0 . 

q. m. aergt. co. G, 40 tnt. 
Iowa vole. april 2U, 98; 
mua. j une 2, 08; m. o. 
ma y 13, 09. 

•erat. co. 1, 49 tor. 
Iowa vol1. april 2R. 0~ : 
~~ergt. aept. 14, 98; m. 
o. may 13, 90. 

I Senlce. 
Natloual Guard and Olber 

'' yn. Cornell Col. ; 3 yra. 
In\\ a Stale Cnlv. ; pvt. 
t·o. l ' , o rf'gt. I. N. G. 
july, 8b; oorgt. jao. 0 1 ; 
1 Jt. and bat. adjt. 4 
rcgt. july 2, 02: m. o. 
may :l5, 98 ; 1 lt. co. 
(', 52 ngt. I. N. G. 
march 16, 09 ; capt. 
june l, 09. Com. expt r. 
june l, 04 : Re·el. capt. 
ro. " " OG lnt. j une 2, 
04. EJnm. June 21 . 04. 

pvt. co. G. 1 regt. I . N. 0 . 
a pril 22, 98; m. o. june 
2, OR ; capt. co. G, 40 
rrrt . I. N. G. sept. 21, 
UO. Com. explr. sept. 
21, 04 ; Re--e l capt. co. 
0, 53d In!. ICIJt . ~1, 04. 

pvt. co. C 6tb regl. I. N. 
G. nov. 26, 84 ; 2 It 
dec. 1, 84; 1 lt. june 
~. ~7: res. june R. 89: 
eo!. j une 10, 89 ; Co. C, 
6th reat. ae•·gt. july 4, 
80 ; loop. o. a p. 4 
rt&t. july 8, 07 : dis. 
may 25, 98 : loop. o. a. 
p . .. p. 29, no Com. OX• 
plr. aept. 29, 04 ; re-appt. 
•ept 20, 04. 

p~t. co. I , 4 regt. I. N. G. 
june 25, 80 ; eo. tro. to 
1 re&t. april 30, 92; 
corp. and 1ergt. 02 aoc1 
93; 1 lt. j uly 20, 95; 
m. o. wtth co. may 11. 
07; pvt. co. I , 1 regt. 
reorg. june 2.C , 97 ; 
1 sergt. ju ly 20, 07 ; m. 
o. june :.! , OR: pvt. eo. 
I. 41) rP~t. fPb. 8, 00. 
capt feb. 8, 00. Com. ex­
plr. ~·E'hy . 8, 0~. Re·el 
rapt. co. I, 53d In!. 
~'eby. 8, o~. 

chap. 51 re&t. I. N. G. 
A nrll 25. 00. Com. ex· 
plr. apr. 25, 05; , ft.e. 
ap t chaplain 55th lnf. 
Apr. ~~. 05. 

• 
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H . J ohn f;. Bartley (Co. 
" F" 53d lofty), 

Born Ol'l . 2 1, "66 ID 
] I) Wft. Agf> :lO. 
Rk. May 2, Oil, 
Com. Jun(' 1. 05. 

10. Herber t r. Lane 
(Quartermllater 55tb 
lofty ) . 

Born In Iowa. 
Rk . liar 14 , ·oo. 
('om May 14, 05. 

16. Goorgo II . Cas tle, 
( Co. "Fl", GOth In · 

fty. ) 
Born Ao1. 80, '43 In 111. 
Age 62. 
Rk. Jun• 12, 00. 
Com~ June 26, 05. 

17. Edwin Fl Lucaa. 
(Co. "M"', 54th I n· 
tty \. 

Born Meh. 30, '87 ID 
I owa Aae 38. 
Rk. A Ult 3, 00. 
Com. Au&. S, 05. 

18. J ohn T , Pooton (Co. 
" B", ~Mb l ofty.) 

Born Apr . 15, '02 In 
I owa Aar 43. 
Rk. Jany. H , 01. 

Serv1 ce. 

U.S. Army. 

~ IL co. F , 40 ln f. l owa 
vola. a pril 20, 9 : mua. 
j une 2, 9 ; 1 Jt. dec. 12, 
08; m . o. may 13, 09. 

lt. and bat. adj t . 51 In!. 
Iowa vo la. apr. 2G, 98 ; 
mus. may SO, 08 : m. o. 
nov. 2, 09. 

pvt. co. A , 0 lo t . Mo. vola. 
june g5, 61; t ro. to 59 
Ill. In!. feb. 62 ; corp. 
nov. %4, 63: aergt. Oec. 
16, 0'; 1 oergt. may 1, 
65; m. o. jan. 15, 66. 

sergt. co. M. 50 Ln!. 
Iowa vola., april 28. 
08 ; muo. may 17, 98 : 
m. 0 . DO"f . 30, 98. 

\
National Guard and Othe r 

Se rvice. 

pv t. co. D, 1 regt. f. N. o. 
may 21, 0 1 ; sergt. 91 ; 
co. tra. to co. M, 2 
reg t. april 30, 92; bat. 
sergt. waj. 2 regt. june 
28, 92; 2 l t. co. M. 2 
regt. june 22, 06; co. 
tra. to co. J"i", 1 regt. 
dec. 10, 90; m. o. june 
2, 08; 1 lt. co. F , oi.~ 
regt. I . N. G. oept. 
2 ~. 09 ; capt. may 2, 00; 
1 yr. Iowa agr. co1. 
Com. exp. may 2, OG ; re· 
el. co.pt. co. li', 534 Jut. 
june 1, 05. 

pvt. co. M, 3 regt. J. N. 
G. oct. 18, 93 ; re-enl. 
oet. 19, 96; 1 lt . and 
c. •· 3 regt. a prll H. 
08 ; m. o. may 30, os·; 
capt. &nd q. m. 51 reg\... 
J . N. G. may H , 00. 
Com. exptr. may 14 , 05. 
R e- appt q. m. 55 I nf. 
! . N. G. may H, 05. 

pvt. co. E . ES rE'gt. T. N. 
G. may 211 78; 1 lt. ollll' 
18, 80; moj. 5 regt. 
a ug. 16, 84; lt. col. 
may 0, 80: col. july 8, 
86; te rm expired j uly 

!i ~~lj P!~~~ ~t re~~; 
capt. co. E. 61 regt . J. 
N. G. j uoe 12. 00. COlli· 
erplr. June 12, 05: Re­
el capt. co. FJ 55 lnf. 
june 26, 05. 

pvt. co. M, 2 regt. I . N. 
G. j an. 25, 97 : corp. 
and oer gt. 97-98 ; m. o. 
may 17 98: t lt. cu. 
1.1 , 50 rogt. ! . N. 1;. f eb. 
21, 99 : capt. ft ·•·: . • :'. on. 
com. explr. Aug a. 05 . 
Re-el. capt. C'l. ~. 54 
In!. aug. 8, 0~ . 

pvt. co. B. 5 rej<t. I . N. 
G. , 79 ; corp .. 80: col. 
sergt. 5 regt.. 81·84 : 
rf'-enl . ro. Jl . [) th N"CI"t . 
88: 1 lt. ll\11. 9, 89: 
re eleeted eeot. 25, 94. ; 
m. o. m&Y 30, 98 ; 1 lt. 
co. B. 51 regt. I. 'N. G. 
dec. 10. 99 : eapt. jo.n. 
14, 1901 ; e:u.mlned 
mar. 7, 01. 
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U. 8. Army. 

Service. 

I Nallona.l Guard and Other 
Service. 

1 9. Edward n . \ Jiddle· lf' rgt co. n , UO lnf. Iowa I pvt. co. n, !! rE"gt. I. N. 
ton (Co. "B", U4 tb vn h&., april 211, OS ; U., june :!4 , UO; corp. 

Jntl y.) mus. may 17, 9H; 
Born July 18, ''78 In uuv. :w, U!i. 

m. o. and aergt, 07 and 98; 
m. o. may 17, 08; 2d lt. 
co. B, ~0 rtit. I. N. G. 
feb. 17, 01; capt. a pril 
18, 01, examined may 
16, 01. 

l owa . Age 27. 
Rk. Apr il I B, '01. 

20. L. F. Bly ler (Co. 
;'A", llGth I otty.) 

Born No.-. 6, '7G In 
l owa. Age 30. 
lliL Dec. 10, 01. 

pvt. co. A, 3d reel. I . N. 
0. aug. 1, 9:.! ; re·ent 
a ug. l, 05 ; !!d lt. DOY. 
la, 05; realg. Jan . 18, 
07 ; re-en l. feb. 7, 07; 
dJ.cbg. oct. 7, 97; pvt. 
co. A, li1 reil. I . N. G. 
dec. 10, 01 ; capt. dec. 
10, 01; examined dec. 
10, OJ. 

21 . Claude M 
(Co. " K" , 

Stan ley '=
0 i:;l. c:in~' 2~~ ~8~ ~~: 55 th may SO, 08 ; dlo. jaiL 

pvt. co. K , 3 regt . 1. N . G. 
apr. 2 2, 98; m. o. may 
30, 98; 2 lt. co. K, ~1 
regt. I . N. G. feb. 24, 

lofty). 
Born Marcb G, 
Iowa. Age 33. 
Uk. May 27, 02. 

' 72 In H, OO. 
00 ; 1 I L nov. li, 00 ; 
capt. may 27, 02; ex· 
amlned june 19, 02. 

22. David W. narvey cap t. co. D, GO !of. Iowa pvt. co. D, 2 regt. I. N. 
0.. mar. 22, 02 ; 2 lt. 
nov .29, 93 ; capt. oct. 
l6, 96 ; m. o. mo.y 17, 
OS; pvt. co. D, 00 regt. 

J&'L " D", ~ttb. In- ;;,o~;· :c:1b8~a ,m~8~. ~~:: 
Boro Meu·h 7, ' 66 Ln SO, 08. 
Iowa. Age 30. 
Ilk. June 0, 02. 

23. lerome B. Frisbee 
(Co. "1!1" , 56th In· 
tty). 

Born MQ 27, '7S ID 
Wlac. Age 82. 
Dll. June 16, 02. 

24. Jlobert A. Campbell 
(Co. "ll', ~lid lofty) . 

Born March 11, '67 Ia 
"N. Y. Aie 38. 
Rl<. June 10, 02. 

2~. Carl W. U•NI (Co. 
· "E". 63d lofty.! 

110m May 6, '78 In Ia. 
Age 32. 
Rl<. J one 2S, 02. 

20 Cyruo E. Caugblan, 
(Co. G. 54 Jo!ly). 

BOrn Sept. 10, '84 In Mo. 
Ace u. 
Rl<. Nov. 8, '02. 

l. N. G. , may 20, 0~; 
capt. june 9, 02; ei· 
amloed june 19, 02. 

ogt. ro. E, 52 !of. Iowa 2 yra. Col. N. G.; 2 IL 4 

~o~;· :K,rl&a ~o2 ~~ :c:uC: ~~~-kl~;a1 LSta~~l.~oll~~t 
~2 regt. Jowa vola. co. L. 2 regt. l. N. G. 
sept. l, 98; m. o. oct. oct. 17, 02 ; dla. naY. 
SO, 98. 18, 02; pvt. co. E, 4 

regL april 23, 08 ; qt. 
may, 08 ; m. o. may 25, 
98 ; pvt. co. E, 62 reaL 
I. N. G. june 16, 02 ; 
capL june 16, 02; ex· 
amloed june 20, 02. 

yr. co. B, 1 regt. Wise., 
N. 0. 6 moa : co. "B" 
llo,Jrtord llllles ; capt. 
co. L, 40 rgt. I. N. 0. 
june 10. 02; ea:amloed 
july 2, 02. 

1 yr. In cadet batt, unl· 
verslty ot WhJC., pvt. 
co. E. G3 Int. I. N. 0. 
june 23, 02; capt. june 
28,02 ; exam. july 2, 02. 

P•t. co. G., 50 regt. I. N. 
G. feb. 24, 99: 2 lt. 
nov. 25, 01: examined 
dec. 19. 01 ; capt. noT. 
3, 02; examined dec. 4, 
02. 
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21. Wiley S. nankin 
(Co. "A" 66lb Iotty ). 

Dorn Oct. 6, '7• In 111. 
Age 31. 
Uk. Jany. 26, 03. 

errgt. co. A, G2 lor. I owa. 
,·ols. a pr il 20, 98: mua. 
may 25, DS ; m. o. ocL 
30, 98. 

28. JamN E. 
(Co. " K" , 
tty.) 

WJIIlama pvt. co. K, 52 ln.t. I owa. 
56th In volo. may 8, 98, mua. 

Born March 1, 
l o"·a . Age 26. 
Ul<. Mch. 9, OS. 

'79 In 

~9 . Wm. 11. Frost (Chap · 
lain 5Hh lofty. ) 

Born March 1, ·o~ In 
Canada . Age 40. 
ltk. Apr. 8, 03. 

30. ~·red A. Moore (Co. 
... ., ... 54th lofty. ) 
Dorn April ~9, '75 In 
Iowa . Age 30. 
Rk. Apr. 20, 03. 

81. Lloyd D. Rooo (loop. 
8 . A. 1'. ) 

Born July U, '76 In 
Iowa. .Age 20. 
Rk. Apr. 27, \)3. 

ma.r 25, 08 ; m. o. ~t. 
30, 08. 

q. m. sergt. co. F , 51 Int. 
Iowa volL april 26, 98 ; 
mue. ma7 SO, 98; aergt.. 
July 14, 98; 1 aer11t. 
aug. 4, 99; m. o. nov. 
2, 09. 

eorp. co. M, Gl lot. Iowa 
vola. aprll 26, 08: mus. 
may 30, 98; m. o. nov. 
2, 09. 

32. Harry Kt>rn ( Quar· q . m. eergt. co. C, 60 Int. 
termallf'r G"tb Intty.) Iowa vola., april 26, 98; 

Born Oct D, '77 to mu.e. may 17, 98 ; m. o. 
Iowa. Age 28. nov. 80, 98. 
Ilk. May lR, 113. 
Com. Mcb . 29, 04. 

pvt. co. A, 4 reg t. 1. N. G. 
july 10, 04 ; mus., corp. 
a nd sergt. m. o. ma>~ 
2:s, og : 2 t t. c.:o. A, cs2 
rcg t. I. N. G. march 22, 
00 ; capt. jan. 26, 03 ; 
exa mlned feb. 26, 03. 

pvt. eo. K, 52 regt. 1. N. 
o. march 14, 99; aergt. 
march 14 , 99; re-enl. 
March 14, 02 ; capt. 
march 9. 03: examined 
april 2, OS. 

Cbap. 54 lot. l. N. G. 
april 8, 1903. 

pvt. co. F, 3 reg. I. N. 0. 
may 22, OU ; aergt. 
june 29, 97; m. o. ma.y 
30, 98; 1 lt. co. F, 51 
regt. 1. N. G., mar. 7, 
00, ttd. co. F, 54; capt. 
april 20, OS ; en mined 
june •· 03. 

pvt. co. M, 8 reg. J. N. 0. 
june 28, 94 ; re-enl. july 
10, 97 ; m. o. may 80, 
08; pvt. co. M. 51 regt. 
I . N. G. nov. 21, 99; 2 
lt. april 8, 01; exam. 
may 16, 01 ; Insp. a. a. 
p. apr. 27, 03 ; exam. 
july 1, 03. 

pvt. co. C, 2 regt. l. N. 
G. june 29, 95; dlo. 
jan. 11, 96, eel. june 
5, 96; m. o. may 17, 
98; eol. co. "4C" 60th ret. 
I. N. G. !eb. 13, 99, 2 
lt. feb. 5, 00; 1 lt. an<l 
bat. ad)t. mar. •· 01; 
examined may 16, 01; 
capt. may 18, 08 ; es.· 
amloed june 5, 03. capt. 
and q. m. 54th. ln.f. 
march 29, 04. 
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U.S Army. 

33. Arthur L. 
(Quartermaster 
Jnfty.) 

Rule 1 lt. aDd bat. adjt. 52 
56th lnf. Iowa, vols., apl'll 

20, 98; mus. may 25, 
Born Jany. 4, 
Iowa. Age 29. 
Rk. :May 2 8, 03. 

'76 In 1.18; res. jnly 7, OS. 

34. Gray Warren (Co. 
"B", 56th Tnfty.) 

Born June 22, '74 In 
Ill. Age Sl. 
Hk. July 2b, \)3. 

35. Wilbur . S. Conkling 
( A11at. S-urgeon.) 

Born Sept. 17, '73 In 
Iowa. Age 32. 
Rk. Feby . .27, 04 
Com. May 8, 05. 

hosp. std. 51 Int. Iowa 
vols. april 2G, 98; mus. 
may 30, OS; 1 lt. nod 
asst. surg. 51 ln1'. teb. 
27, 99, mus. mar. S, 
09; m. o. nov. 2, 99. 

86. John C. Myers (Co. pvt. co. D, 51 tnt IowA. 
"D." 55th Intty.) vola. apr. 26, 98; mua. 
Born Oc ·t. 18, '77 In may 30, 98; m. o. oov. 
Iowa, Age 28. 2, 90. 
Rk. Mch. 14, 04. 

37. Charles U. 
(Regtl. Adjt. 
In!ty.) 

Frack 2 sergt. co. C, 50 Int. 
64th Jowa vols. april 26, 98; 

mus. May 17, 98; 1 
sergt. sep. 27, 98; m. o. 
nov. 30, 08. 

Born Aprll 14, '70 In 
Iowa. Age 35. 
Rk. Mar. 20, 04. 

I 
NationalGua.rd and Other 

Service. 

P\' l corp. sergt. Shattuck 
school cadets, 92 and 
93, capt. 1:14; mua. co. 
A, 6 l'Cgt. 1. N. 0. aug 

9, 87 ; tra. to co .A, 
reg-l npdl 30, 92; 

1:•• ' 1. 4 reJtt. au,e:. 
4, 92; 1 It. and bat. 
arljt. 4 regt. oct. 14, 
915; m. o. may 25. 1 
maj. and a sst. Insp. 
Ren. july 23, 98, res. 
dec. 26, 00, bat. ndjt. 
49 regt. I. N. G. dec. 
24, DO; capt. co. C 49 
regt. I . N. G. dec. 2, 01; 
examloed dec. 10, 01 · 
r.cs. oct. 20, 02 ; capt: 
and Q. M. 56 regt. J. 
N .0. may 28, 03. 

pvt. co. B, 56 Int. I. N. G. 
july 28, 03; capt. july 
i.~: gg_; exam3ned aug. 

pvt co. IT, 3 regt. I. N. 
G., mar. 18. 96; trs. to 
3 regt. bosp.. corps 
april 8, 98 ; m. o. may 
30, 98 ; 1 It. and asst. 
sm·g. I. N. G., april 11, 
00. Com. explr april 
11. 05; Re-appt. capt. 
and asst. surg. may 8, 
05. 

pvt. co. D, 3 regt. 1. N. 
G. apr. 23, 97; m. o. 
may 30, as; 2 Jt. co. 
D, 65 .regt. I. N. G. 
jan. 12, 03; e:rflmlned 
jan. 20, 03; capt. mch. 6!: 04 exam. apr. 28, 

pvt. co. C, 2 regt. J. N. 
G. june 1, 95; sergt. 
feb. 17, 07: m. o. may 
11, 98; 2 lt. co. c. 50 
regt. 1. N. G. feb. 13, 
00; t lt. feb. 5, 00; 
res. July 3. 01 ; re· 
enl june 10, 02 : batt. 
sergt. maj. aug. 10, 02; 
1 It. co. C, 54 fnf. I. N. 
G. au,R:. 3, 03: examined 
aug. 27, 03. capt. regtl. 
adjt. 54th Int. march 
26, 04, examined may 
29. 04. 
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88. Edwtn IJ. Dt·own 
(Commissary 5Gtll 

lofty.) 
Born Jany. 20, 62 In 
N. Y. Age 43. 
Rk. Apr. 15, 04. 
Com. June 21, 04. 

1 lt. and bat adjt 52 
ln.t. Iowa vola. april 
26, 98; mua. may 25, 
98; m. o. oct. 80, 98. 

9.9. Stanley Miller (Com- pvt. co. o, 50 tnt. Iowa 
mlseary 54th Intty). vo!s. april 26, 98; mus. 

Born March 29, '77 In may 17, 98; corp. 

ko:'":Apr~gle5,2g4. 30, 9~. !)8: m. o. uov. 
Com. Dee. 24, 03. 

40. Edwin S. Geist 1 Jt. co. B, 49th Int. Iowa 
( Iosp. S. A. P.) vola. may 25, 98; mus. 

Born March 15, '73 lo june 2, 98; m. o. may 

1ok~a.Ap:-g:7~~4. 18, 99. 

~1. George W. Ball (Co. 
"1", 54th lofty.) 

Born Feb;y. 16, '81 in 
Iowa.. Age 24 
Rk. May 9, 04. 

42. Elllott R. King 
(Asat. surg.) 

Born June 12, '69 In 
Iowa. Age 36. 
Rk. May 20, 04. 

48. Bertram J. Price 
(Co. "G", 56th In· 
tty.) 

Born Jany. 17, '78 In 
Penn. Age 27. 
Rk. June lS, 04. 

44. W. • Cornlab Beck 
(Regtl. Adjt. CS8tb 
Iotty.) 

Born May 28, '81 in 
Iowa.. Age 24. 
Rlr. July U, 04. 

pvt co. II, 6 regL 1. N. 
G. july 19, 86; ord. 
sergt. 4 regt aug. 1, 
92 ; 1 lt and bat. adjt. 
4 regt. may 1, 05; com. 
of sub. 4 regt. july 8, 
97 ; 1 It and bat. a(ljt. 
;4 regt. aprlt 26, 98 ; m. 
o. may 25, 98; 1 lt. and 
com. of sub. 52 regt I. 
N. G. june 21, 09. com. 
explr june 21, 04; re­
appt capt. and cay ot 
sub. 56th. tnt. june 21, 
00. 

pvt. co. 0, 2 regt. I. N. 
G. teb. 21, OS; m. o. 
may 17, 98; 2 lt. co. D, 
60 regt. I. N. G. feb. 
15, 90; m. o. may 12, 
02 ; elect. 2 Jt. june 9, 
02; exam. june 19, 02; 
corny, ot eub. dec. 2!1, 03; 

pvt. co. B, 1 regt. I. N. G. 
april 8, 95; 1 sergt. 

july 27, 96; 1 lt. may 
25, 98; m. o. june 2, 
98; 1 it. co. B, 49 regt. 
1. N. G. feb. e, oo: 

l.nep. s. a. p. o.pr. 17, 
04 ; exam. dec. 8, 04. 

4 years State Univ. pvt. 
co. I, 50 regt L N. G. 
july 9, 00; 2 it. april 
3, 01 ; exam. may 16, 
01; l lt. june 22, 03; 
capt. co. I, 54 ll:ll. may 
9, 04 ; exam, june 21, 
04. 

pvt. co. C, 2 regt. l. N. G. 
july 6, 92; corp. jaD. 
95; die. june 10, 96; 
1 lt. and aset. Burg. I. 
N. G. n1ay 20, 99; com. 
explr. may 20, Ol; re­
appt. capt. and aaat. sur. 
may 20, 04. 

pvt. co. G, 52 regt. I. N. 
G. mar. 1, 00; dis. aug. 
0, 01; re·enl. july 13, 
03; 2 It. aug. 29, 03; 
e:r•m. aep. 7, 03; capt. co. 
G, 56 ln:f. I. N. G. jun. 
13, 04 ; exam. Jun. 21, 
04. 

pvt. co. L. 56 I . N. G. 
jnne 9, 03; bat. aerl(t. 
maj. june 11, 03; 2d lt. 
co. L, 56 Int. t. N. 0. 
oct. 14, 08 : exam. jnn. 
28, 04 ; capt. and re1tl. 
adjt 58 I. N. G. july 
14, M. exam. nov. 14, 
04. 
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45. Willard ?d . Flynn 
(Co. " 11", 60th In· 
fly. ) 

Boro In lowa. 
Rk. S.pt. 12, 04. 

capt. A, 40th Iowa 'YOII. 
apr. 26, 98; mua. june 
t, 08 : m. o. may 13, 
OD, at Safanab, Ga. 

46. John G. 
(Co. "ll", 
tty.) 

Ralehle corp. 6 Iowa batt. IIcht 
5-4th lo- art. TOIL june 25, 08; 

Born March 12, '74 In 
Germany. Age 31. 
.Rk. Sept. 12, 04. 

41. flarry C. Armetrona 
(lnop. S. A. P.) 

Born Feby. 24 , 75 In 
Iowa. Age 80. 
Rk. Oct. 7, 04. 

48. n. D. Rutherford , 
(Co. L, 5~th In!ty). 

\Born Nov. 30, '79 lu 
Weat Vlrglola. Age 
26. 

Rk. Oct. 28, '04. 

49. Thoa. A. Derkeblle, 
(Co. C 58d Intty) . 

Born June 9, '71 In 
Peon. Aae a• . 

Rk. Nov. 2~, '04. 

50. Claude A. Baker, 
(Co E, tHtb Intt:r) . 

Born Jui.J" 22, '81. 
in Iowa. 

Age 24. 
Rl<. Dee. 19, '04. 

. · · . ., 

moe. july 8, 98; m. o. 
aept. 5, 08. 

2 m. sgt. eo. K, 52d In!. 
Iowa l'Oie. mua. mar 2~ 
98 : m. o. Oct. 30. ;)8. 

pvt. co. L, CU tor. Iowa 

~~;· aK,r·oi?· r!~.: :;. 
12, 09 ; m. o. noT. 2, 
99. 

pvt. co. Fl, 50 Int. Iowa 
Tola. april 26, 98: mua. 
may 17, 98; m. O. DQ'Y , 

80, 98. 

pvt. co. A, 4 I. N. G. julY 

~2 ;~~. ~~~ :C:Pi ;:jt. 
apr. 30, 92; serg·t . a.ug. 
20, 94: 1 aergt. apr. 10. 
06: re-enl. july 2, 95 ; 
r e-enl. july 2, 00; 2d lt. 
may 7, 97 i 1 lt. Jone 
22, 97 ; capt. d ec. 6, 
97; m. o. june 2, 98; 
capt. H, 56 1. N. a, 
aept. 12, 1904 ; exam~ 
nov. 14, 04. 

pvt. co. F, 50 regt. I. N . 
0. july 16, 00; ·2 lt. 
june 16, 02: co. tra. to 
co. U, 54 Int. nov. 26, 
02 : exam. aug. IS, 02 : 
capt. sept. 12, 04 ; e...s.. 
nov. 22, 0<1. 

pvt. co. K, 4 regt. I . N. 
G. june 17, 0'"; re-enl. 
june 14, 97; m. o. may 
25, 98 ; pvt. eo. K, 52 
regt. I. N. 0 . mar. 14, 
90; sgt. jut:r 8, 97: capt. 
mar 28, 00 ; res1g. jan. 
28, 08; lllBp, I, L p. 
Oct 7, 04; exa.m~ dec~ 
24, 04. 

pvt. co. L, 3 regt I. N. G . 
apr. 28, 08; m. o. may 
30,08; pvt. co. L, 51 

regt. 1. N. G. jan. 18, 
00 : dla. dee. 6, 01 : re­
eo. july 10, 02: 2 It. 
aept. 22. 03 ; exam. ocL 
9, 03; 1 lt. may 31, 04 . 
capt. oct. 28, 04 ; exam. 
dec. 17, 04. 

pvt. co. H, 3 lnf. Mo. N . 
0. from 91 to 94 ; c&pt. 

:·v. c25~3oi~!~.;m~'ja~: 
7, 05. 

pvt. co. E, 2 regt. I . N. 
0. may 24, 97; m. o . 
may 17, 98; pvt. co. E, 
50 regt. I . N. G. feb. 2, 
90 ; re-enl. feb. 10,02 ; 
re-enl. feb 11, 08; 2 lt. 
jul:r 6, OS ; exam. oep~. 

~:i. o:~ ~&~ o't; ~u.:.~ 
jan. 7, 05. 

,. 

• 
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6 t. Cln• R. Br•,..•r, 
(Comay. 55th lofty) . 

Born I.>ec.. 2, '7G tn Ia. 
Age 30. 
Rk. March 27, '06. 

112. Loula FJ , Schmitt, 
(Co. n . 03cl lorty) . 

Born June 20, '72 In 
Wise. Age 83. 

Rk. Apr. 7, '00. 

68. Charles P. Sk•mp, 
(Co. A, 53d loftY) . 

Born Aug 30, '7G In 
111. Age 3!1. 

Rk. Apr. J(}, '(}5< 

54. h ·an B . l::Jllwood . 
(Co. 111, r.;;th I nfty). 

Roro D~c. 1, '76 In Ja. 
Age 2U. 
Rk. Apr. 17, '05. 

0~. H arry G . Utlry, 
(Co. D. u:ld lnflyl . 

Born .Ta.ny. of, '74 In Ja. . 
Age 31. 
Rk. Apr. 2G, '0~. 

rlfl. .ToePtlb 1L Frn.lley, 
(Co. A, 5-Hh Jnfty). 

Born ~larch 2, ' 76 In 
l own Age 20. 

Rk. May G, 'OG. 

117. Albert B. Deering, 
(A88t. Surgron). 

Rorn .fuly 27, '74 ln Ja. 
Age 31. 
Rk. ~Jay 8, '05. 

Service . 

pvt. co. B. 51 Int. l owa 
vola. april 26, 98; mua. 
may 30, 98; corp. junP 
20, IJ ; m. o. nov. 2. IJ9 
at San Francisco, Cal. 

pvt. co. A, .(9 tnt. Iowa 
vola. april 26, 08; mua. 
june. 2, 08: corp. dtc. 1, 
08 ; m. o. may 18, 90. 

mua. co. M, 51 Int. Iowa 
l"OIR. apr. 2fl, 08 ; mue. 
way 30, OS; corp. Jun._. 
~n. 0~; m. o. nov. 2, 
99. 

I National Guard and Other 
Service. 

pv~. co. rr. 3 1. N. G . apr 
-1, OS i ru. o. may :iO 
0 ; pvt. co. ll. 51 1. N: 
~· feb. 15, 00: dlo. may 
~1. 00: Ord. agt. 51 
l. N . G. sept. 1, 00; 

Qj~L c:~~·y. m:f· a:~.g·r;lJ; 
I of. mar. 27, 05. 

mil. lnetr. at \Yisc. Uolv. 
during parl of 02 and 
93: mil. lnotr. ln. State 
Norm& I School about 7 
moe: pvt. co. rr, 53 Int. 
I. N. G. apr. 7, 05 ; capt. 
apr. 7, 05. 

pvt. co. A, 1 regt. I . N . 
G. ten. 25. 08 ; m. 0 . 
june 2, 98: pvt. co. A, 
40 rogt. l. N. G. sept. 
18, 9!J : sergt. aep. 18, 
90: 1 lt. oct. 11. Of: 
exam. nov, 21, 1901; 
capt. A, 53 Int. apr. 10, 
05; exam. june 16, 05. 

pvt. co. ~!, 3 rt'gt. l. N. 
0. oct. 18, 93 ; re-en. 
oct. 1 0, on : m. o. may 
30, 08 : pvt. eo. M, li l 

0~~1. <~~/·j~~~ 0
2°1v. rio': 

&ergt. July :u, 01 ; 're-e.i 
nov . . -1, 02; 2 lt. aug. 
S, 03; exam. aug 27 
03: l lt. jnn. n: 05: 
capt. apr. 17, 05; exam. 
june 10, 05. 

pvt co D. G3d Int. I. N. G. 
apr. 25, O:':i ; capt. apr. 
~~: oa; exam. june 10, 

2 lt. co. F. 50 tnt. I owa 4 
vole. ma7 14, 98 ; mua. 
may 17, 08; m. o. nov. 
30, 98. 

yrM. ft.R JH't. C'lrp. Rrrgt. 
aocl c:-ap t . C'Bdrta Stateo 
University; pvt. <'0. .. ... 
2 regt. J . N . G. mo_y 14. 
04 : rorp. and f!t:'rg t. 07 : 
2 lt. moy H , !!8: m. o. 
may 17, 08: l Jt. co 
F. 50 rrgt. I. N. 0. Jpt; 
22. flO: bat. ACljt . sO 
ntgt. apr. 15, 00: am>. 
r rg. q. m. a prll 2 0, 01 ; 
("xnm. d rc. lfl. 01; res~. 
oct. 8, 03 : capt. co. A. 
54 In!. may 5, 0:!. 

hoop. std 49 Int. Iowa 
vola. may 20, 98; moe. 
june 2, 98; dla. jan. 10, 
99. 

2 YPBra Iowa Agr. Col. 1 
lt. and asst. aurg. 1. N. 
G. a prll 26, 00 : com. 
f'Xplr. april 26, OtS : rP­
a.ppt. capt. and aeet . 
surg. may 8, OtS. 
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58. William Btll, (Co. I, 
05th lorty) . 

Born March 18, 50 In 
Orogoo. Age 50. 

flk May 25, '05. 

159. Georsce M. J oho1on, 
(Co M, 53d In!!)' ). 

Born Oct tO, '75 In 
Coon. Age 30. 

Rk. June 12, '03. 

CO. Harley B. Wllaon, 
(Co. I, M b lnty) . 

Darn Oc. 23, '7ri tn la. 
Age 30. 
Ilk. June l 2, '05. 

61. Amoo W. Brandt, 
(Co. F, 55th lofty) . 

Born Aug. 24:, '150 In 
Ind. Ace 55. 

Rk. July 17, '05. 

82. flarl'J fi . Edwards, 
(('o f,, 5fltb Iotty ). 

Born Nov. 24, '75 In B. 
Dak. A&o 80. 

Rk. A 01. 9, 05. 

Service. 

0. 8. Army. I NnUooal Guard and Otber 
&rvle:t-. 

•gt. 5tb L N. G. drum 
major aug. 20, 1888: 
to July 2, 01; 1 est 
drum waj. july 2, 91 to 
july 5, 02; bat. adjt. 
3 I. N. G. july 5, 92; 
m. o. may 98 ; pvt. co. 
1 55 !. N. G. may 25, 
05 ; capt may 25, 05; 
exam. june 16, 06. 

It. co. M, 4G Int. 1owa 4. yean State Uolv. o.t Ja. 
vola. may 12, 98; mua. aa pvt eergt. 1 lt. capt. 
june 2, 98: m. o. may 97; co. M, 1 regL I . N. 

13, 90. G. dec. 14, 03 ; corp. 
ae rgt. {H and 0:5; 2 Jt. 
aug. 8. 96; 1 lt. may 
12, 98; m. o. june 2, 
98; 1 lt. co. M, 40 rest 
1. N. G. jan. 17, 00; 
capt. co. M, 63 lnf. june 
12, 05. 

aerat. co. I. 02 lnf. Iowa 
vola. april 26, 08; muo. 
may 2r., 98 : m. o. oct. 
30, 98. 

capt. co. M, 7 ra t. U. s. 
Vol. Int . j\1UP 2U, 08 i m. 
o. feb. 2, 00 ; capt. co. 
F, 82 r&t. In!. U. 8. 
vol1. july ri, 99; 01. u. 
may 8, Ot 

pvt. eo. L, 62 Iowa. vola. 
apr. 211, 98: mu1. may 
:JCS, '9 : m. o. oct. 80, 
9M at UtoA \folnet, Ia. 

pvt. co. 1, 4 regt. 1. N. G. 
ap•·ll 9, 05 ; corp. aod 
sergt. 98; re-enl. apr11 
9, US ; m. o. may 25, 
98; pvt. co. r, 62 regt. 
1. N. G. april 5, 90; 2 
lt. may 24, 00; 1 lt. 
june G, 01; exam. july 
11, 01 ; capt. june 12, 
OG. 

capt. co. ~'. 55 lnf. I. N. 
G. july 17, 05. 

pvt. co. L, 4 regt. 1. N. Q . 
may 14, 96; tra. to ~2 
la. vola. apr. ~6, 9~; 
re·enl. co. L, 52 J. N. G. 
mar. 10, 09: corp. mar. 
10, 99; egt. nov. 2~. 
99; dis. mar. 10, 02; 
re-enl. mar. 10, 02: eer. 
apr. 2, 02: dla. nov. 26, 

g~.: 83~· ~.~~~· J~0~e m~S: 
03: exam. july 1, 03 ; 
realg. nov. "· 03: re·enl. 
co. L, 56 lot. 1. N. G. 
nov. 14, 03; bat. sgL 
maj. jan. 1, 04 ; regt. 
sgt maj. july 7, 04: 1 
lt. co. L, 56 lot. I. N. 
G. jan. 12, 05; capt. 
aug. 9, 05. 

1 
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63 Thomas C. 
(Co. r,, tl4tb 

Born Aug. 1~. 

Dalzell, capt. co. B, 50 Int. lowa 
1n.fty) . vola. april 28, 98; mua. 

111. Age 30. 
'60 ln may 17, OS; m. o. nov. 

30, 98. 
Hk. Sept. 5. ·o~. 

64. <'barl<o W Alklna, 
(Co. 0, 55th lntty ). 

B nrn Mnrch l O, '71 In 
Iowa . Age !!4. 

u~ . Bept. 18, ·o~. 

6~ . Harry S . Parker, 
(Co. M, GOth lofty). 

Born Jauy, 10, •so In 
Iowa . A&e 25. 

Rk. Rept. !!'..!, 05. 

06. Clnnonrf' J . Miller, 
(Co. U, 5t;tb lofty). 

Jl•')rn Dec. !l·l, 71 lo Ia. 
Age aa. 
Rk. Oct. !!:l, 05. 

07. Frf:'cl Dragoon, (Co. 
K . 53d lnCly). 

Horn .July 1, 7H In Ia. 
Age ~u . 
Hk. Oct. ~I, 'OG. 

OR. II . L. Triplett, (Co. 
K. 5-4th tnfty). 

Ilk. Oc::t . ~--. '00. 

60. W. 1<. Norton, (Co. 
C, !\4th Iotty). 

Rk. No>·. 20, 05. 

70. llrrrnan Knapp, (Co. 
C. ~~th lnftJ'). 

Rk. 1"\ov. 22, 85. 

pvt. co. E, 02 Iowa vole. 
may 23, 98: moa. may 
2:S, 9 ; m. o. oct. 30, 
08; at De• Mot nee, Ia . 

pvt. co. B. 2 regt 1 N 
G~ oct. :.?9, 01 ; 1 ·lt. ·Jan: 
la, 04 : capt. dec. 28 
OU ;m. o. may 17 08: 
ll,Vt. co. B, 50 rei;t. I: 
:"\. G. feb. H, 00; capt. 
~eb. 1-1, 99; rnaj. mar. 
-0, 09 ; res. July 7 99. 
re--eol. july 31, 99; 'capi. 
sept. 11, 99; res. apr. 
lt:J, 01 ; •·e-eut. apr :.!2 
01; trs. to co. L, 50 

regt. 1. N. C. jao. 2, 
02 ; sergt. mar 11 02 • 

bat adjt. :teb. 20, o2'; ex: 
am. apr. 24, 02; 1 
lt. co. L, 54 regt. 1 N 
o. dec. :.!~. 0~; c'api 
sept. 12, 03 ; exam. sep. 
16, 03 ; reslg. jan 3 o5 . 

re-enl. as pvt. co. L, r, 4' 
I at jan. 28, OG; reg. Q. m. 
ecrgt. july 7, 05; capt. 
I., 54 Int. sept. r;;, 05. 

2ft. co. G, 51 regt. I . N . 
G. mar. 1 f, 01; exam. 

~r11oa4i ~~dt. 1.~;t. j~8: 
05; exam. dec. 7, 1905. 

military tnstr. at Iowa 
State Normal Scbool 1 
year; 2 It. co. M, 56 1. 
N. ~. dec. 26, 04; enm. 
feb. 23, 05 ; 1 lt. mar. 
16, 05; capt. aept. 22 
0~; exam. dec. 7, 19o:s: 

pvt. co. 0, 56 1. N. G. 
june 2, 04 ; sgt. June 27 
IH : capt, oct. 2a, 03; 
exam. dec. 7, 05. 

pvt. co. K, 40 Int. 1. N. 
G. dec. 6, 00 ; corp. ja11. 

fRjt. 
0j1u~e 8~{l,t·oJ~'~X:~.i 

ort. lH, O:.L 
capt. oct. 24, 05; esam. 
dN'. 7, 10():;, 

capt. co. K, 04 lot. I. N. 
t :. OC'I. 24. 1900 i C!S&IIl. 
dec. 7, 1005. 

capt. co. C, 54 Int. I. N. 
n . nov. 20. 05; esam. 
dec. 7, 19011. 

capt. co. C, 55 Int. I. N. 
G. nov. 22, 0~. 
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Dat.e of tJomtnh••ton ----------=~=---------Z Name, 0•'• of Ran.k, I Sei'VIce. 

~ ~:Je.::.d place uf birth U. S. Army. I National ~~:l~e~od Other 

-1;----Edmund A. Ringland 
(BILl. Adjt. 66 Joft:v) 

Born Nov. G, '74 in ia. 
Age 31. 
Rk. June 21, '90. 
Com .• Tune 21, 04. 

2. conrlld F. Helbig, 
Co. A. 56th lofty). 

Born Acpt. 5, '70 lo Mo. 
Age 35. 
Rk. JJLn. S, 00. 

a. OeorgP r,. Garton, 
(Bnt. Adjt. 55th lnfty) , 

f\ot'n Apr. 18, '77 In Ia . 
Age 2R, 
Rk. l\JI"V 1rt. '00. 
Com. Mny 22. '05. 

4. Mtlros W. NPwb:v. 
!Rat A<lJI. 5A lnfty) 

Born June 2, '08 In 
Ind. Age B7. 

Rk. Jnne 0, '00. 
Com. Nov. 10, '03. 

~- T.o rlt~ 0. Per rtne, 
(Bat. AdJt. 54 lnf!y) 

B of"Tl De<'. 27. '75 in 
Il l. A~e 30. 

Rk. ,Tnlv 1 G. '00. 
Com. Sept. 20, '111. 

n. ~fflt~flr) _oean. (Eing. 

Rl"rn nrt. 21l. '51 In l n. 
A,-.p "1 
Rk. Morell ~ . '01. 

FIRST LIEUTENANTS. 

capl. co. J, 54! Int. Jown 
vols. april 20, 08; mua. r:o; ::· 08 ; m. o. oct. 

pvt. co. A, 52 tnt l ilOVfl 

vola. aorll 20, 08: m·, .. 
may 25, 98 : m. o. twt. 
80, 98. 

"Prllt. C'O. Tl, l'l1 lnt fowl'! 
volA. anrll 26. 08; mnR. 
mny an. OM: r(lg. 11. ,... 
sergt. mar. 20, 00: m 
o. nov. 2, 00. 

sergt. 6 bat. Jowa v"'" 
junt- 24, {)8; mus. j1•'· 
R, gs : m. o. sept. rs, OR. 

pvt.. co. A, 4 regt. 1. N. G. 
lliJ\) ~.3. !)I ; c:o. tl'!i, ,,, 
co. l, 4 regL apr. 30, 
92 ; scrgt. july 25, 92 ; 
2 It. feb. 5, 05 ; capt. 
0~5:· JJ ': 0

1
7 ;lt~.a~d ~=r. 

adjt. 52 regt. 1. N. G. 
june 21, 99; com. explr. 
june 21, 04; re-appt. 
june 21, 04 ; e.xam. june 
21, 04. 

3 years co. J, 5 regt. Ill. 
N. G. pvt. co. A, 4 regt. 
I. N. G. JLpr!l 23, 08 ; 
m. o. may 25, 08 ; pvt. 
co. A, 52 rcgt 1. N. G. 
mar. 22, 99; corp. mar. 
22, UU; 1 lt. Jan. 3, 00. 

pvt. co. H, 3 regt 1. N. G. 
oct. 11, 92; corp. and 
Act·~tt; rn. o. may 80, 98; 
1 lt. and bat. o.djt. 51 
regt. I. N. G. mny 15, 
00; com. explr. may 1~. 
05; re·o.pp. bat. odjt. 55 
in!. mny 22, 05.. 

lt. co. 1\4', 52 regt. l. N. 
G. kM 6, 00; bnt. ~rl.lt. 
:i\ov. 10, 03; exam. dec. 
17, OS. 

pvt. co. 0, 2 rogt. I. N. G. 
ju'ly 1, 05; dla. sept. 

27. 95: l lt. eo. F, 50 
regt. I. N. G. )tlly 16. 
OO; 1 lt. and bnt adjt. 
54 lnf. sept. 29, 04. 

pvt. rn. f". 5 regt. T. N. G. 
anr ll 22. 79 : cot•p. and 
~:~ergt. 80 nnd 82: 2 lt. 
,1~n. il l . R7: te-rm exolr. 
jon. 31. !l2: 1 lt. nnt'l 
,.,~ ntr. T. N. 0.. ma r. 
Q, 0 1 ; ~xn.m. j uly 11. 
01. 
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e R.t.IIK, Dat-t= (If Comm I -----------...,--- ---------
a; l'wttwe. Huuk, tJ tA.Le ofl Service. 

~ :?.:d"':.:~d place of birth U.S. Army. National ~~:';l~e~nd Other 

7. Sam C. Smltb, (Bo.t. 
Adjt. 65th Infty) . 

Born Feby. 2, '68 In 
Mass. Age 37. 

Rk. July 30, '01. 

8. Andrew 1tf. Me Cor· egt. co. F, 49 tn:r. Iowa 
mlcl<, (Co. F, o3d vola. april 20, 98 ; mu•. 
lofty ). june 2. 98: m. o. may 

Born Feby. 26, '79 In 18, 09. 
ln. Age 26. 

Rk. Oct. 1, '01. 

9. Vernon Forbes, (Co. 
A, 65th lofty). 

Born Jany. 15, '74 In 
1!1 . Age 81 . 

Rk. Dec. 10, '01. 

10. Fronk K. IIabo, 
{Bnt. Adtt. 53 lnfty J 

Bot·n Oct. 24, '74 tn In. 
Age 31. 
Ran.k June 15, '02. 

1 aergt. co. C, 49 Iowa. 
vola. june 2, 98 : mus. 
out m&¥ 13, 99. 

2 yean Iowa State Nor­
mal School, 2 yrs. State 
Unlv. ot Iowa; pvt. co. 
G. ulth regt. l. N. G. 

march ll, 01 ; 1 lt. and 
bat. adjt. 51 regt. july 
30, 01; emm. aug. 8, 
01. 

pv~. c:;,·./\.1 0~·~\e~~nf':· 
mny 1. VB: m. o. june 

, 2, 98; pvt. co. F, 49 
regt. I . N. G. july 27, 
Ol! ; 1 l t. oct. 1, 01 ; 

exam. nov. 21, 01. 

pvt co. A, 51 regt I. N. 
G. dec. 10, 01 ; 1 l t. d ec. 
lOt 01 i exam. dec. 19, 01 .. 

Cornell College Bat. 1890 t o 
1892; pvt. co. C, 1 regt. 
!. N. G. july 10, 95; 

aergt. jan. 7, 97 ; 1. ser. 
april 5, 97 to may 13. 
90 ; capt. co. C, 49 regt... 
I. N. G. dec 1 , 90; re­
slg. nov. 30, 0 1 ; bat. 
adjt. j une 15, 02 ; exam... 
j une 19, 02 . 

lL Fred C. Brooks, 
pvt. co. I, 49 tnt. Iowa tpvt. co. El , 58 lof. L N. 

volo. July 1, 98 ; muo. lO. j un e 23 , 02; 1 lt. 
(Co. 1!1, 53d lofty). 

Born Auc. 21 '74 tn 
K4no. Age 31. 

f3,lY
99

_, 98: m. o. may ~~nQ2~a, 02; exam. JUIJ' 

Rk. June 23, '02. 

12. Paul E. Bellamy, 6 cor. co. D, 51 lnf. Iowa 
55th Iotty). vola. apr. 26, 98; mu a. reo. o, 

Born Nov. 
Age 26. 
Rk. July 

17, '70 1n ta. may 80, 98; d ie. aug. 
e. 99. 

15, '02. 

18. Ca.rl 1!1. Frudden, 
(Bat. Adjt. fi3 Jnfty) 

Born Jany. 27, '79 In 
Iown. Af!;e 20. 

Rk. July 22, '02. 

16. Edward J . Rosenauer 
(Co. G, 54 Jnfty), 

B ora Oct. 13, '81 fn Ja. 
Ago 24. 
Rk. Nov. S, 02. 

pvt. co. A, 49 Iowa vola. 
aprll 28, 98 i m.us. june 
2. 98; dis. jan. 23, 09. 
at Havana, Cuba. 

pvt. co. 0, S regt. I . N. G. 

j:J; tl; ~~i, ~~. oi:>:"~i 
re~ I . N. G. june 23, 
02; 1 lt . july 15, 02 ; 

exam. j uly 23, 02. 

pvt. co. A , 1 regt . I. N. G. 
j un.e 15, 96 ; mna. out 
june 2, 98; pvt. co. A . 
49 regt. I. N. G. june 

17, 01 ; regL sergt-maJ. 
n ov. 20, 01 ; bat. a d j t . 
july 2 2, 02; exam. oct. 
10, oz. 

pvt. co. G, 50 r egt. L N . 
G. feb. 24, 99 ; corp. 
aug. 7, 00 : aergt. oct. 

!MI, 01 ; 2 lt. feb. 10, 
. 02 ; 1 lt. nov. 8, 02 ; 
exam. feb. 20, 02. 
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~ 

~ Name R&ok, Oaso of I s Rauk, Date or Corum. I 

p ua,., and place of,.btrtb 
~ and a~oeu. 

15. George W. Banders, 
(Bat. Adjt. 53 Iotty) 

Born Feby. 22, ' 15 In 
Ia. Age SO. 
Rk. Jaoy. 5, •oa. 
Com. Feby. 8, 03. 

18. Frank D. Grout, 
(Co. K, 

Born Apr. 
Age 27. 

50 Iotty). 
18, 78 In Ia. 

Rk. Mar. 9, ·as. 

17. George M. THd, 
(Co. C, 58 lntty) . 

Born Oct. 17, '7G ln Ia. 
Age 80. 
Rk. Mareb, 80, '03. 

~ 
18. Ben Baker, (Co. B, 

5Mb Iotty) . 
Born Nov. 11, '70 to Ia. 
Age 35. 
Rk. Apr. 11, •oa. 

19. Jamea D. Maaon, 
(Co. n. 54 lntty). 

Born May 20, '80 1n Ia. 
Age 2G. 
Rk. Apr. 1s, ·os. 

20. Winfred II. Bailey, 
(Co. Ill, 56 tntty). 

Born July 21, '80 tn 
WIIC. Age 25. 

Rank, May 7, 'OS. 

21. Voila W. Green, 
(Co. l!l, 54tb Intty). 

Born Sept. 26. '74 In 
Ind. Age S1. 

Rank Jnly 6, 'OS. 

Service. 

U. S.Army. I NaUonal Guard and Otber 
Service. 

eertr(. co. G. 49 Int. lo.. 
vola. aprll 26, 98; mua. 
"june 2, 08: 2 It. dec. 
14, 98; mua. out may 
18, 99. 

4 corp. eo. K. 52 Int. I a.. 
vola. eprll 26, 98 i mua. 
mar 25, 08 ; m. o. oct. 
so. 118. 

CO. A, U. 8. A . :l lDI. eept. 
26, 91 to oct. ~9. 93 : 
corp. oct. 14, OS; p'Yt. 
eo. K, 51 Int. low& volo 
june 18, 98; moe. :fune 
13, 98 : corp. june 20, 118 : 
m. o. aa pTt. llOY. 2, 09. 

pvt. co. B, 150 Int. Iowa 
•ole. april 26, 98; mus. 
may 17, 08 ; corp. aep. 
19, 98 ; m. o. no'f'. 80, 
98. 

pYt. eo. Ill, 50 Int. Iowa 
vola. april 26, 118 ; muo. 
may 1'1, 98: m. o. noT. 
SO, 98. 

pvt. co. 0, 1 regL 1. N. G. 
nprtl !!a, 9:1; corp. aod 
scrgt. 94 and 98; mus. 
out juoe 2, 98 i 2 lt. co. 
G, 49 regt. I. N. G. julY 
2, 00; 1 lt. jan. 5, 03; 
exam. jan. 29, 03 ; bat. 
adjt. 53, feb. 3, 03 ; ex­
am. feb. 9, 03. 

11vt. co. K, 4 regt. I. N. G. 
april 12, 95 i re-eul. a -

a~:ll 9~~· 9~~ ~~- ox.ID~~ 
regt. I . ~. G. april 9, 

00 : corp. april 9, 00 : ~ 
lt. ma r. 9, 03; exam. 
april 2, 03. 

p•t. co. C, 4 regt. 1. N. 
G. mar. 22, 9!S; corp. 
july 15, 97; re--enl. mar. 
22, 98 : dis. may 18, 98 ; 
pvt co. C, 52 regt. I. N. 
G. mar. 16, 99; eergt.. 
april 16, 00; re--enl. 
mar. 27, 02; re-enl. mar 
30, OS: 1 II. mar. 30, 03 ; 
exam. june 4, 03. 

en!. eo. B, 5 reg!. I. N. G . 
9 to 91 : pvt. eo. B, 8 

regt. I. N. G. march 10, 
94 : trs. to N. c. starr 
a1 bat. sergt. maj. feb. 
16, 96: die. may 26, 98 ; 
pvt. co. B, 51 regt. I. N. 
G. dec. 13, 99 ; re-enl­
jan. 10, 03; 1 It. aprll 

11, 03; eu.m. june 4, 03. 

pvt: co. B, 2 regt. I. N. 
G. june 8, 07 ; corp. and 
aergt. m. o. may 17, 98; 
pvt. co. D. 50 regt. I. N. 
G. reb. 14, 99: corp. 
and sergt. Of): 2 Jt. mar. 
o, 01 : exam. march 7. 
01 : 1 It. april 18, 03. 

pv~ . cj~n~' r~. r~~~ ~-or~: 
june 16, 02: eergt. july 
10, 02: 111. may 7, 03; 
exam. june 4, oa. 

one and one-half yrs. to 
Iowa Wesleyan UDlv. 
pvt. co. El, 2 regt. I . N. 
G. june 29, 95 : m. o. 
may 17, '118: pvt. eo. 
l!l. 50 regt. I. N . G. !eb. 
18, 99: re-enl. feb. 19, 
02 : re-en I. feb. 18, 08 ; 
elected 2 It. dee. 22, 02 : 1 
It. july 6, OS: exam. feb. 
26, 03. 

I • 
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i Name, Rl\uk, L>a.w oll Service. 
~ ~:~·:·an1d .. ~la~~ ~~~b -----------....-.,-N::-a-tJonal Guard. and Other 
Z aud ttge. U. B. Army. Service. 

22. Pierre McDermtO, 
(Aaat. Sur~.). 

Born l>ec. 4, '75 tn Ia. 
Age ao. 
Rlr. J UIJ' 23, '03. 

23. Roy A. Cook, (Co L, 
53 l ofty). 

Born June 29, '79 In Ia. 
Age 20. 
Rk. July 24, 'OS. 

24. l,'rederlc lJ&rrabee, 
(Co. 0, 50 In.tty). 

Born Nov S, '78 in Ja. 
Age 32. 
Ilk. Jul7 28, ' 03. 

25. D . Bert Speck, (Bat. 
Adj t. 54 Inft7). 

Born llcc. 17, 173 to ln.. 
Age 82. 
Rank Aug. 8, 03. 
Cum. June 4, '04. 

:!G. Clyde 
. (Co. !l, 

Born Oct. 
4\gt> :.!3. 

U. DeAcrea, 
G3 lnrty) . 
6, ~2 to Ia. 

Ill<. Dec. ll, '03. 

27. Albert S. Bowen, 
{Co. I, 53 Iu!ty). 

Born July :!8, '7U In Ia. 
Age 26. 
Ilk Mar. 8, '04. 

28 Albert C, J obnaton, 
(Co. D, 56 ln.tty) . 

Born May 16, '1!0 In Ia. 
Age 2~. 
Rk. Meb. 8, '0.. 

29. John F. Ready, (Co. 
M, 54 ln.tty). 

Born Nov. 14, '72 Jn Ia. 
Age 33. 
Rk Apr. 11, '04. 

muse. eo. G, 49 Int. Iowa 
vola. aprU 26, 98 ; mne. 
june 2, 98: corp. ma.r. 
21, 99 ; m. o. may 18, 

911. 

enl. I. N. G. july 23, 00 : 
app. hosp. atw. dJa. ex. 
term. july 23, 03 : npp. 
o.sst. surg. july 23, 08. 

years State Unlv. ot Ia. 
pvt. co. l!l, 49 Lnf. I. N. 
G. july 25. 00: m. o. 
mny 10, 02: pvt. eo L 
49 ln.t. r. N. G. june to' 
02 ; sergt. June 16, 02! 
1 lt. july 24, 03 ; exam: 
Aug. 13, OS. 

pvt co. G, 50 Int. I. N. G. 
jul7 18, 03; 1 It. jnly 
~:: 03 ; e:zam. nov. 20, 

P''t. eo. F, 51 •egt. r. N. 
G. june 12, 00: aergt. 

i!ry i~·of~ :c~ · t~: :;r~!: 
F, 54 •egt. I. N. G. 2 lt. 
ap•ll 20, 03: 1 lt. aug. 
3, 03 ; examined june 4 
03; 1 lt. and bat. adjL 
IH In!. june 4, 04. 

pvt. co. 0, 1 •egt. I. N. G. 
ma•. 22, 97 : m. o. june 2 
98 : pvt. co. G, 49 •e~ 
I. N. G. sept. 21, 99 : 
bat. sergt. maj. Jan. 15 
02 ; re-enl. oct. Hi, 0~ ; 
2 lt. jan. 5, 03; exam. 
Jan. 29, 03; 1 lt. dec. 
14, 03 ; exam. apr. 28, 
04. 

\prt:. co. I, 49 I. N. 0. 
may 12, 00 ; lance corp. 
july 4, 00: co"!>. sept. 
11, 00; egt. july 22, 01 ; 

~. fr~. "t'~,t .• t.et Jho:.: 
G. nov. 26, 02; dis. may 
12, 03; re-eol. may 22: 
OJ : 1 lt. ma•. 8, 04; 

exam. apr. 28, 04. 

PV't. co. B, 51 I . N. G. 
dec. 13, 90 ; dis. dec. 18 
02: pvt. co. I, 54 I . N: 
0. apr. 7, 03; tn. to co. 
B, 56 I. N. G. sept. G 
03: 1 It. mar. 8, 04 i ex: 
amined apr. 28, 04. 

p\•t. ro. M, GO regt. I. N. 
n. feb. 21, 99: corp. aug 
8, 00 ; 2 lt. april 29, 01 ; 
exam. may lU, 01 ; 1 lt. 
nprll 11, 04. 
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30. ltnlpb C. Wllllamson, 
(Uat. Adjt. 54 Iotty). 

Born Aua. :J, '78 in Ia. 
Age 27. 
Rk. Apr. 28, '04, 

61. George M. Middleton, 
(A.ast. Sur(.). 

Born Nov. lU, '74 In Ia 
Age 31. 
Rk. May 25, '04. 

82. Grant Vickers, (Co. 
D, 56 lnrty) . 

Born Sept. 20, '73 In Ia. 
Age 32, 
Rlr:. June 2, '04. 

83. C. Edgar Ba.rtbolo-
(Co. C 55 Intty) . 

Boru t ~~c. :.; , , '1, in Oht(), 
Age 28. 
RIL June 28, 04. 

84 . Frederlcl.. W. HoO(I, 
(Co. H, 56 lntty). 

Born Oct. SO, '69 In 

Rk~a~~?;· ll, ~~. BG. 

85. Paul I. Van Order, 
(Bat. Adjt. 55 In!ty) . 

Born Meb. 20, '79 In la. 
Age 26. 
Rk. July 14, '04. 

Service. 

I Natlonn. l Guard and Other 
U. 8. Army. Service. 

pvt. co. F, GO Int. Iowa j State Uolvcralty ot I owa, 
vo1s. may 14, OS; mus. 4 years; pvt. co. I, 50 
may 17, 98; tre. co J,l regt. l. N. G. mar. 6, 
.::10 vola. june 20, 98; m. · 99; re-ent. mar. 7 , U2; 
o. nov. 30, 98. sergt nov. :n, 90; 2 lt. 

lot. agt. co. l!l, 52 Iowa 
vola. o.prll 26 , 98 ; mus. 
may 2~, 08 ; wounded by 

accidentaL discharge ot 
revolver sept. 19, 98; m. 
o. ot. 80, 98 u 1 agt. at 
Des Moines Iowa. 

pvt co H, ~1 ln.t. Iowa 
vole. june 16, 98; dll. 
!eb. 18, 99 ; at Ameo, 
I a. CJ11. revoked mar. 17 , 
09; m. o. nov. 2, 00 at 
San FrancJaco, Cal. 

oergt. co. II, 52 Ia!. ra. 
vola. aprH 26, 98; mua. 
may 215, 98 ; m. o. oct. 
80, 98. 

july G, 03; ezam. aug. 
11, 03 ; 1 lt. and bat. 

adjt. G·l Int. apr. 28, 04. 

p•·t. co. Il, 2 regt. I. N. G. 
1894 and 1895 ; 1 1 t. 

nud asst. aurg. l . N. G. 
may25, 04. 
may 26, 04. 

pvt. co. E, 4 I. N, G. jan. 
25, 92; corp. july 92 ; 
sgt. apr. 03; dis. j an. 
20, 97; re-en l. jno. 2G, 
97; trs. to ~2 Iowa vols. 
as 1 sgt. apr. 26, 98 ; re­
enl. co. l!l, 52 I . N. G. 
mar. 13,99; bal. sgt. 
maj. june SO, 99 ; reg. 
sergt. ma). July 15, 01 ; 
<lis. mar. lS, 02; pvt. 
co. D, 56 Int. I. N. G. 
june 2, 04; 1 lt. Jun• 
2, 04 ; exam. june 22, 
'04. 

mtllta.ry iostr. at Iowa 
State Col.; pvt. co. C, lSl> 
lnr. I. N. 0. june 28, 04; 
1 Jt. june 28, 04; exam. 
aug. 10, 04. 

•pvt. co. D, 6 regt. I. N. 
G. may 18, 06; sergt ; 
re-enl. mo1 18, 96 ;_ 
re-enl. may 18, 97; re­
enl may 18, 98 ; m. o . 
may 25, 98; 1 it. co. H. 
52 regt. I. N. G. mar. 
10. 90 i res. nov. 16, 00 ; 
re-enl. nov. 20, 02 ; 2 
Jt. dec. 8, 02 ; exam. feb . 
26, 03; 1 lt. July 11, 04. 

pvt. co. L, 8 regt. r. N. G . 
July 10, 97; dla. may 
28, 98; pvt. co. L, 151 
regt. I. N . G. may 1, 00 
<II•. •• eergt. april 29,. 
01 ; National Guard o:t 
A.Io. may 12, 01 : corp. 
June 1, 01: dla. June 
30, 01 ; re-enl. co. L, In 
In!. July 13, 01; 2 lt. 
dec. 23, 01; exam. feb. 
20, 02; 1 lt. april 22, 
02 ; capt. aug. 18, 03 ; 

exam. oct. 9, 08; reaa. 
april 20, 04 ; 1 it. and 
bat. adjt. 55 lot. jnly 
14, 04. 
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30. Cbarlel F. Osler, 
(Co. ~', 56 Intly). 

Born Mcb. 30, '71 In 
Wise. Age 3~. 

Rk. Sept. 12, '04. 

3i. Samne-1 A. Greene, 
(Co. L, 55 In!ty). 

norn Nov. 22, '11 in Ia.. 
Ag• 28. 
Ilk. Oct. 2 , '04. 

SR Frank 0. Woellha!, 
(Co. D, 54 ln!ty). 

Born Aug. 1, '77 lo Ia. 
Age 28. 
Rk. Oct. 31, '04 

39. J oaepll D. Liggett, 
(lot. !'lg. Co.). 

Born ,J uoe 12, (\(.I. In Ia~ 
At;f': 30. 
ltk. D•c. 27, '0 1. 

40 John II. IIIldPbrand 
(Co. "B'', li~hl I ntty.) 

Born Apr. 7, '7·1 In 
Jn,·a. .t\J;:e 31, 
Hk. D!'<'. :JO, 04. 

41. Fr.Rnk 11. f'll•mcnta 
(C'o. "L", GHlJ In· 
fly.) 

Born Nov. 11, '71 In 
l nwH. .\g~ ~ L 
Hk. Jnny 31), 0!"; , 

•2. ("hRrlC's P•·•·c-mlln 
Rtnrr (Dat. Adjt. 50th 
lntty. l 

Born Dec. 13, '76 In 
Iowa. Agf' 20. 
Rk. Mch. 24, o:;. 

pvt co. L, 51 Iowa vola. 
april 26, 08; muo. may 
ao, 98 ; m. o. nov. 2, •oo 
at Sa.n Franclaco, a l. 

,.. 
')lvt. 6 Iowa bat. it. art. 

vole. july 7, 08; mus. 
july 8, 98; m. o. sept. 
15, 08 at Des 1\l.olneo, la. 

ll\"t. co. D, 49 lot. Iowa. 
,-ota. mny ft, »8; mue 
june 2 , 98; dla. jnn. 1, 
09. 

lot. Sgt. Co. K, 52d fa. 
vola. april 26, 98: moa. 
mfly 2ts, 98 ; m. o. oct. 
80, 08 at Dea Moines, 
Ia. 

pvt. co. F,> 52 1. N. G. 
{~~· l/; 0~ ; 1 lt. sept. 
O-:t. exam. nov. 22, 

Counrll Blulro Ulgb S hi 
cn.delS lod. or c · 
years; PYL. CO. t· :tor 8 
G. aprJt :.w .. o :' ~r~.' fo 
51 ln. vola. apriJ 26 98 . 
pvt. co. L, 51 I. N. 0 : 
June 1?• 00; dla. june 
19, 03 , re-en J. July 14 03; dla. July, 14 04 . re' 
cnl July 21, o4; 2 IL 
may 31, 04 ; exatn june 
22, 04 ; 1 It. oct. 2·8, 04. 

pv~ eo. F, llO I. N. G. july 
-0, 00; corp. dec. 7, 00; 
sgt. oct. l'i, 01 ; 1 sgt. 
june 10, 02 ; co tra. to 
co. 1!} 54.., Jnt. I . N. G. 
~ov. -fl. o_ ; re-cn l. july 
- 0 • 03; 1 sgt. 1 lt. oct. g!: 04; exam. uov 22, 

•PVt. CO;, A, 3 I. N. G. 
july 1-, 86 ; corp. sgt. ; 
1 agt. ; re-enl. july 1 
91; loop. a .a . p, 3 rgt: 
I. N. U. oct. 4, 94 ; m. 
o. may 98; 1 it. ; 1 slg. 
~~l.,. di:t g;_. 04; exam! 

pvt. co. D, 1 regt. I. N. 
0. may G, 08 ; m. o. 
june 2, 98 ; pvt. eo. B, 
40 regt. I. N. G. !eb. 0, 
00; :.! Heut. aprfl 29, 
02; exam. june 19, 02; 
It. <lee. RO, 04. 

J)vt. ro. l.., 2d T. N . G. 
nprll 1, 02; re-enl. 
n.prll 1, o:-;; corp. jany. 
3, 06; re-('n]. april 7, 
00: rP Pnl. rnny 2, 07; 
sgt. july 26, 97 ; dlo. 
mfly 17, 98; pvt. co. L, 
GOth 1. N. 0. june 28, 
Ill : 2(1 It. Jnny. 11, 04: 
exam. april 29, 04 ; 1st 
lt. jany, SO, 05. 

pvt co. K, 4th I. N, G. 
june H, 04 ; dis. June 
14, 97; re-enl june 14, 
07 :m. o. may 2~, 
98: re-enl. co. K, 52d 
I. N. G. Mob. 14, 99; 
lat. lt. Mch. 14, 00; 

realg. apr. 15, 02; let. 
lt. and bnt. a.djt. 56th 
I. N. 0. Mcb. 24, 05. 



54 ADJUTANT-GENERAL'S REP RT. 

RELATIVE RANK OF OFFICERS-CoNTU< UBi>. 

i Name, k aok, Date of / 
1 Raud, O&te of Oomm. , 
a Date ana place ot birth 
Z aod age . 

48. F rank A. Burdick 
(Co. " U", 53d lofty. ) 

Boru Oet. 15, '72 In 
Iowa Age 83. 
Rk. Apr. 7, 05. 

44 . Alv in A. Ag~rd (Co. 
"A" , G8d ID!ty. ) 

Born Aug. 19, '78 tn 
lowa. Aa:e 82. 
Rk. Apr. 10, 05. 

• 5. marl <" C. Deaaler 
(Co. " M", M lh lofty.; 

Born Oct. 15, '78 In 
!own. Age 27. 
Rk. April 17, 05. 

46. .f~~.~e 5~d f~~u~~ (Co. 
Born In Iown. Age. 
R k. A prll 25, 05. 

47. Charles S. Krause 
(A18t. Burg.) 

Born J an. 17, '78 In 
Iowa. Age 29. 
Rll:. May 8, 05. 

48. Amoa Horner ( Atoot. 
Burr.) 

Born May 11, '79 In 
Iowa. Aae 211. 
Bll:. May 11, OG. 

Service. 

U. 8. Army. 

pvt. co. A, 49th Ia. vols. 
aprll 26, 98 ; mus. 
j une 2, 98; corp. sept. 
30, 08; m. o. mo.y 13, 
on aot Savtt.ooah, Ga. 

pvt. co. D, Nebr. vola . 
aprll 28, 98; mue. apr. 
28, 98 ; dlo. IDBY 7, 99 
na lot ogt. 

I National Guard and Other 
Service 

pvt. co "E" , 1s t, I. N. G. 
aug. 8, 92; dJa. aug. 8, 
95; re-eol. co E, 1st 
regt. nug. 16, 95; en I. 
co. "U", 53d. I. N. G . 
april 7, 05; lat. lt. 
april 7, 05. 

pvt. co. A, lot. I. N. G . 
July 9, 90: dls. July "'5, 
95; re-enl. july 0, 95 ; 
dlo. july 11, 06 : pvt. 
co. A, 49th I. N, G. 
sep. 18, 09; dis. sep. 18, 
02 as 1st. sgt. ; re-en I. 
oct. 13, 02; dis. oct. 
13. 03 : ns lat. sgt. ; re­
enl. oct. 14, 03; dls. 
oct . 14, 04 as lat. s~. ; 
re-enl. oct . 15, 04; 2d . 
It. BE p. 19, 04 ; exam. 
f e by. 23, 05 1st. 1 t. 
a prll 10, 05. 

mil. lnstr. In Red Oo.k 
lllgh Schoo l 93·94 ; mil. 
lustr. In unlv. ot Nebr. 
2 yrs. 96-07 i pvt Nebr. 
N. G. co D, June 96 ; 
dis. april 28, 98 as 
corp. acct. mua. Into u. 
S. vols. pvt .. co. M, 51st 
. I. N. G. nov. 21, 99 ; 
sgt. ; dis. nov. 21, 02: 
re enl. nov. !ll, 02: dis. 
nov. 21, 03; re-enl. d ee. 
16, 03 ; 2d lt. jan. 28 
05: uam. fe b. 28, 05 ; 
lot. It. nprll 17, 05. 

pvt. ro. "0". &3d. lot'. 
april 25, 05; lat. lt. 
april 25 05. 

JJVt. bosp. oor ps O:Oth t . 
N. G. june 22, 01 ; 
actg. hosp. stew. july 
1, 02; dis. june 22, 04, 

~~~-'"ilOo:p.terc~r;: I~n~: 
G. June 23, 04, l ot. It. gg_d asst. surg. may 8, 

pvt. bosp. corps on duty 
with 54tb 1~. mch 2a 
04, lat. It. and asst~ 
surg. moy 8, 05. 
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~ ~:k: o!:':•or g:~em o~ 1-------- Service 
" Oat• ftnd plo.ce of blrtb U S ---r:~N::-a~tl~o-o-a:-1 -:G::-u-n_r_d_a_n_d_O_t_h_e. 
z and aae . · · Army· Service 

49. Wil liam F. Ob.laehla-
rer (Co. "!" 55th In· 

Born l:'pby. 7 , ' 63 In Ger­
many, Age 42. 
Rk. llny 25, Or;. 

60. ~lerton E . Sargent 
(Co. " I", fi llt b loft y. , 

Born J o.u. !.!3, ' 75 In 
Iowa . AgP 30. 
Uk. Jn ne 1 '~ , OJ. 

51 . r.ene .T. J en•en ( Co. 
" )1", ;, ~<1 ln!1y.) 
Born der. 7 , '81 In 
Iowa . \ gn ~4 . 
H.k . • l llll (' 1 2, 0 5 . 

52. C~enrAr ?tf. f'ns t1 ~ 
{Co. " E '' , rt5lh lnrty . 1 

Born Oct. 28, '78 In 
Jowa . A~;e 27, 
Hk .. Juur 2 0, 05. 

6 3. Rurt B . I{('nnedy 
( Cn. " II' ' , rJ:Jtb In -
rtr \ 

Born F eby, 22, '81 fn 
lm't·n . \s.te ~-1. 
Ilk. July 17, 05. 

M . John H . Steck (Co. 
"IY' , ~4tb In!ty.) 

Born Oc t. 4, '76 In 
town . Agf'l :!R. 
Hk. ,Ju l ,_• !!1 . 0:1 . 

55. Thomas P. Hollowell, 
. Tr. (('o. "A", 54th 
Iotty . ) 

Born Ap1·. 28, '78 In 
Iowa. A~e 27. 
Rk. Aug. 2A, H5. 

56. •~d·~ ~thH~~~~-l (Co. 
Born May 31, '76 In 
Iowa. Ace 29. 
Bll:. Sept. 18, 05. 

lat. It, co. G, !Slot Ia. 
vola. apr. 26, 98; mua. 
nmy SO, 98; capt. july 
20, 00 ; m. o. nov. 2, {)9. 

serg t . co. 1, 52 Int. low a 
,~o l e . op .. JI 26, 98 ; mus. 
may 25, 0 ; m. o. oct . 
30, 98. 

3d. corp. D, 50th Ia. vola. 
nprll 26, 98 ; mus. may 
18, 98 ; m. o. nov. 80, 
08 nt Des Moines, Ja. 

pvt. co. F, 50th In!. Ia. 
vola. o.prll 26, 98; m. o. 
nov. 30, 98 at Des 
Moines, I&. 

pvt. co. G, 3d I. N. G. 
~une 11, 92 ; co rp. apr: 
- 5, 93 ; sgt. aug. 24, 
03; dis. june 29, 95; re· 
eo I. July 1, 95; 1st. Jt. 

~~~eo 2?' p0v~.; c~.' ~· 58/t~ 
I. N. G. may 25, 05; 
lat. It. moy 25, 05. 

pvt. co. T, 4 regt. I. N. Q. 
aprfl 9 , 9!5; corp. ll.Dd 
aergt. 97 nod 98 ; m. o. 
~:J' 2G, 9 ; pvt. co. I, 
u- regt. I. N. G. n.prll 
ts, 99; sergt. apr. ts, 99; 
2 lt. aug. 21, 01 ; ex­
a.mloed nov. 21, 01. 
lot. It. june 12, 1905. 

pvt. co. M, 49th I . N. G . 
may 17, 00; dJs. may 
17, 03 as corp.; re-enl. 
may 19, 03 ; dlo. may 
19, 05 as 1st. agt ; re-

rr1ju~:Y12,1~5. 05; lot. 

pvt. co. Ill, 51at I. N. G. 
dee. 12, ~9 ; d Ia. dec. 12, 
02: l'e·enl. dec. 10, 02; 
lot. l t. June 26, 05 . 

pvt. co. U, 55th I. N. G. 
july 17, 05; let. It. july 
17, 05. 

pvt. co. D, 2d I. N. G. 
sep. 20, 97 ; m. o. mny 
18, 98 ; pvt. D, 50th I . 
N. G. march 25, 01 ; 
m. o. wltb co. may 16, 
02 as agt; re-enl. may 
29, 02 ; sgt july H 
02: re--enJ. june 29, OG { 
sgt. ; lat. It. j uly 21, 05. 
exam. dec. 7, OG. 

'•pvt. co. F, 2d. I. N . G . 
apr. 23, 98; trst. to 
50th In. vole. ; pvt. co. 
F' 50th I. N. G. feby. 
22, 99 : sgt.; dla. jnly 
10, 00, m. o. ot org. pvt. 
co. A, 54tb In!. may G, 
05 ; 2d. It. may 5, 05 ; 
let. It, aug. 28, 05. 

pvt. co. G, 51 rert. I . N. 
G. mar. 11, 01 ; 2 lt. 
jan. 12, oa : examined 
jan. 29, 08 ; lot Jt. Mp. 

18, 05. 
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51. F.rlc G. Kno. (Co. 
•·J~", ~Uth lofty.) 

Born April 3, '74 In 
SwOOen. Age 31. 
n k Me pt. :.!~. O:i. 

58. John C. Bradbury 
(Co. "F", 64.tb Intty.) 

Born Dee. 4, '78 In 
rown. Ace 26. 
RIL Oct. 0, 05. 

69. Edward D. Retch· 
mflDn (Co. "K", 63d 
l ofty.) 

Born June 6, '67 In 
N. Y. Aac 38. 
Hk. Oct. 24, 05. 

80. Rudolph M. Aotlcr­
.aon (Co. "I", Mth In­
fly.) 

Born June 30, '77 In 
Iowa. Al{e 2S. 
Rk. Oct. 30, 05. 

U. S. Army. 

muse. I.., G2d Ia. vole. 
apr. 26. OS: mus. may 
:!::i. H8 ; m. o. oct. SO, 
OS at Des Moines, Ia. 

pYt, CO. F, 52tl ln. Y018. 
may 2, 98; mu~. ron) 
!!5, 08; corp. July 1. 
DB; m. o. oct. 30, !lS nt 
Des Molnrs, Ia. 

~('rvlce 

I National Guat-d and Othe'r 
~n·ke 

pYt. I. •• 'lth r. X G. may 
:.!3, Utl; m. o. may 25. 
{)."! ; rp-t•nl. eo. L, Ci2d 1. 
~- {;. mf'lt 10. no: 
('Orp. DU\". :.!:.!, !)l); Rgt. 
nJ)rll I, OU; re·enl 
man·b til, 0:!; sgt. nov 
20, O:! : :.!d 1 t. dec. 28, 
04 ; exam. f(>IJ. 23, 05 ; 
l&l it. t'(•j). 2::;, 0~. 

pvt. F, 3d I. N. G. may 
22, uo; dis. mny 21, 98; 
P\'1. I•', Ciht I. N. G. 
june Jl.\, 1>0; corp. July 
4, ()(I; ~gt. april 10, 01; 
ro. trM. to 1<', 54th 1. 
:-\. G. n1w. 20, 02: re­

t•nl. jun(' 1 "l, 03 ; lat. 
~Jl:l. 8£'11. 1 (), 03; re·enl. 
junf' lR, (H: re-enl. 
junr 1~. ();j; let. lt. 
O<'t. 0, 0:1. exam. dec. 7, 
O:i. 

p1·t. eo. K. 1 regL T. N. 0. 
may 12. 00; cor(l. co. 
K, c~ .-egt. oct. tu, n2; 
rp rnl. mn:r 1:!, O:i: re· 
('nl. rna~· !.!5. no: ~~ergt. 
co. K. 1 regt. june 1, 
00; re-rnl. mny 2t;, 91; 
fll!~. mn.1· I, !1~: p1•t. co. 
K, "!l rt•~rt. J. N. G. dee. 
0, flfl : dill. df'C'. u. 0:!: 
re-t-nl. jan. 5, 03; 2 It. 
mC"b. In. 03; ('Urn. 
april 2, o:l. ht. It, oct. 
2--i, ll;:i. 

miL lnfllr. cadet bntt. 
unh·. ot Iowa (i )'MJ.; 
p1·t. en. .\, ('annonet' t 
hntt<•ry nrtlllerr june 
(){): lRt. sgt. battery 
junf' 1 fl, 01 ; capt. June 
0, 02; rn11jor li<'pt. 25. 
0:! to ff'hy. 1:!, 03; 
ln>~p. ~. n. p. unlv. battn. 
feb. 12. 03 to jum• 03; 
asst. com<lt. •· u. I. battn. 
actg. adjt.. 2 mos. In 
04.; ph. b. unlv. of 
Iowa 03: pvt. co. I , 
60th J. N. G. july 9, 
00; rorp. jan. 1, 01 ; 
sgt. july 18, 02: (J. m. 
sgt. aug. 2, 02; dis. 
july 9, 03 ; re-enl. july 
10, 03: 2d. lt. may 9, 

04 ; eum. june 22, 06 ; 
lat. lt. oct. 30, 0~. 

ADJUTANr~OENERA.L'S HEPORT. 1>7 

RELATIVE RANK OF OFFICERS-CONTINUKO. 

61. Chna. Tlllor.on, Jr. 
(Co. "f"', GGth Iotty.) 

Born August 14, '76 In 
lowa. ~\gf' :Jo. 

Ilk. Nov. 4, 1906. 

G2. Grorge Luckhardt 
(Co. ''C", Cj--itb Iotty.) 

Jlorn JuD(' 30, '70 In 
(:('rmnny. ,\ge :!!l. 
Jlk. :Nov. G, o;:;. 

pvt. co. C, 50th lnf. In. 
vola. apr. 20, 98; roua. 
may 17, 98; m. o. nov. 
30, 08. 

SECOND LIEUTENANTS. 

P\'t. F. 55th 1. N. G. nov. 
4, 03; oorp. ft>b. 13, 
0-1 ; q. m. agt, jan. 1. 
O::i: let. llllil. april 1. 
05: ht. lt. nov. 4, 05; 
('Xam. dt'C. 7, 05. 

pvt. <'0. C :Joth Int. feby. 
13. (ID; <'Orp. July 20, 
on; N'·enl. teby. 13, 02; 
~d lt. june 0, tl--i; exam 
aug. 111, fH; lat lt. 
u, 41;) 

-----------,---------,c;Pc.;,•t.--::co. K,-·1----r(.gt~l~l\:. 
Second I~ts. 11ergt. co. K, 52 IDt. Jowa 0. june 14, 0-!; m. o. 
1. ThomnA P. RutiE'dge vola. april 20, 98; muiJ. may 25, 0-~ ; pvt. co. 

(('o. '"K", !;()th Infty.) may 25, 98; m. o. oct. K, G2 tt'gt. I. N. G. 
Born Dec. U\, '73 In 30, 08. march 1-1, !ll); 2 lt. dec. 
Wise. Ag<' :J:!. 23, 0(1. 
Rk. nee. 23, 00. 

2. William W. Aldrich 
(Co. "F"', ;;3(1 lofty.) 

Born Sept. 2S '77 In 
Iowa. Age. 24. 
Hk. Dec. 3, 01. 

3. F.dwar1l 'f. Rhet>hnn 
(Co. "1,'', !i3d Tnfty.) 

Dorn Sl"pt. :!7, '70 l n 
Inwa. As:r ~fl. 
Rk. June 12, 02. 

4. Jam<'8 1.. ~rlpture 
(('o. "E'', V3d lntty.) 

Born Mnrch 13, '70 In 
Iowa. Agf' 35. 
Hk. JlillC !,·':. (12 

G. John fl. :\[rler (Co. 
"G", Mth In tty,) 

norn Oct. 7, 78 In Ill 
Ago27. 
Rk. No1•. 3, 02. 

pvt. co. F, "9 Int. Iowa 
\·ols. april 20, 08; mua. 
jnne 2, 08: corp, feb. 
11, 90; m. o. may 13, 
00. 

8.. Ollv<"r W. Kulp (Co. pvt. co. B, 50 lnf. Ia. vola. 
"R", ti-lth lofty,) may 2, 08; mue. mnJ 

Born July 4, '74 In 17, 08; m, o. DOT. 30, 
Iowa. Agt> 31. 08; 
.Rk. Apr. 13, 03. 

pvt. co. r, 1 rt>gt. sept. 
22, 07: m. o. june 2, 
!lS: pvt. co. I•', 40 r('Jrt. 
1. N. 0. aept. 25, 91); 
dis. ll('pt. 7, 011; pvt. 
may 15, 01 ; 2 IIeut. dee. 

3, 01; exam. dec. 10, 
1{101. 

pvt. t'O. E, 40 r rs:t. 1. ~­
G. f('b. 5, 00: m. o. mrty 
10, 02: P\'t. <'0. L 40 
rt-gt . I. X. G. June 10, 
02: 2 liE"ut. junr 10, 02; 
exam. July 2, 02. 

pvt. eo. A, 1 rrgt. J. :.J 
G. aprll 25, 02 ; dl1chg. 
jnn. R. O:l; pvt. co. J.t 
49 rc-gt. r. ~- c; Jnnr 
23, 02: 2 lt. June 23. 
02: rrnm. jnly 2, 02. 

pvt. co. G. M r1·gt. I. N. 
G. f('b, 24. 0!1; corp. 
nov. 24. on; ~Wrgt. nug 
1, 00; 2 lt. nov. 3, 02: 
rrnm. de-e. 4, 02. 

p1·t. C"'. n. :;o rrgt. I. N. 
n. trh. H. !HI: r<'·f'nl. 
tc-h. 21, 02: 2 lt. april 
13, 03; eum. June 4. 
03 . 
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7. John A. Stewnr:t (Co. 
"A", 56th Infty.) 

Born Feby. 22, '84 In 
Iowa. Age 41. 
Rk .. Tune 16, 03. 

8. Norman .T. Kissick 
(Co. ''F", 54tb lo· 
!ty.) 

:.Born De<:. 22, ·so In 
Iowa. ~\ge Q5. 
Rk. Aug 3, 03. 

9. John F. Ra.o (CG. "C", 
53d Infty.} 

Born Sept. 10, '80 In 
Penn. Age 25. 
H.k. Sept. 10, 03. 

10. [lolla.nd M. Scott 
(Co. '•G'', 63d Intty.) 

Born Nov. 21, '67 In 
town. Age SS. 
Rk. Dee. 14, 03. 

11. Frank J. Lund (Co. 
"C", 56th Intty.} 

.norn Feby. 5, '76 In 
row a. Age 29. 
Rk. Jony. 4, 04. 

12. Pollok J. Wallace 
(Co. "D'', Mtb Jnfty.) 

;Born Oct. 19, '75 lo 
lown. Age 80. 
Rk. Jn.n. 11, 04. 

lS. rc~ "B"GfiOth ~~:.~ 
Born August 17, '81 In 
Iowa. Age 24. 
Rk. Mcb. 8, 04. 

Service 

U.S. Army. 

2d. sgt. co. G, 40th ln:f. ln.. 
vole. april 26, 98; mus. 
june 2, 98; col. egt. 
99 at Savannah, Ga. 
july 4, 98; tat egt dec. 
31, 98 ; m. o. may 13, 

!National Guard and Other­
Service 

pvt. co. A, 4 regt. J. N. 
G. july 4, 93 ; corp. 
june 10, 05; aergt. sept. 
28, 95; dis. may 7, 98; 
pvt. co. A, 52 regt. 1. 
N. G. march 22, 99; 
sergt. march 22, 99; re­
enl. march 7, 02; 2 lt. 
june 15, 03; examined· 
july 1, O.:t 

pvt. co. F, 51 regt. I. N. 
G. Dllll'Ch 19, 00; sergt. 
sept. 21, 00; 1 sergt. 
july 1, 01; co. trsf. to­
co. F, 54 regt. I. N. G. 
nov. 26, 02; re-enl. 
march 19, 03: 2 lt. aug. 
~S. 03; exam. aug. 27. 

pvt. co. C. 49 I. N. G. 
aug. 3, 00; corp. may 
19, 02; sgt. march 9, 
03. 1 sgt. may 18, 
03; dis. aug. 3, 03; re-. 
en!. co. C. 53 lnf. aug. 
{), 03; 2 lt. sept, 10,. 
03 : exam. april 29, 04. 

pvt. co. G, 1st I. N. G. 
nov, 26, 87; c:ot•p. may 
90 ; Sll,'t. may 90 : dis.. 
DO\•. 26, 92; re-eol. nov. 
20, 92; re-enl. nov. 26, 
93; re-enl. nov. 26, 94; 
re-enl. nov. 26, 95 ; trsf.. 
to 49th Ia. vola. as 2d 
sgt. pvt. co. G, 5Sd I. 
N. G. Uay 19. 03: 2d. 
lt. dec. 14, 03; exata.. 
april 29, 04. 

pvt. co. C, 52d I. N. G. 
may 21, 00 ; corp. ant~ 
17, 01; sgt. mcb. 20, 
0::1: dis. may 21. 03; re­
enl. june 10, 03; sgt.; 
2d lt. jany. 4, 04 ; ex-­
am. apr. 29, 04. 

pvt. co. D, 2d I. N. G. 
june 22, 94; dis. june 
22, ll7 ; pvt. co. D, 50tlt· 
J. N. G. apr, 15, 01; 
dis. may 15, 02 muster 
out ot co.; re-enl. co. D; 
50th J. N. G. at re-.org. 
may 20, 02; 2d. It. :Jan. 
~~- 04 ; exam. april 29;, 

ll,~ yrs. Jowa State Col­
lege: pvt. eo. B, 56tb 1. 
N. G. july 28, 03 ; egt. ; 
2d lt. march a, 04 : a­
am. Rprfi 29, 04, 
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14. Roy Fl. Brady (Co. 
''D", 55th lofty.) 

Born Marcb 29, '82 in 
Iowa. Age 23. 
Rk. Mcb. 14, 04. 

15. Geot·ge M. Walker, 
(Co. "E", 56th lofty.) 

Born Nov. 17, '72 In 
Mo. Age 33. 
U.k. Apr. 11, 04. 

16. Cbnrles C. Cummlogs 
(Co. "hl", 54th Infty.) 

BO[U Oct. 23, '72 In 
Iowa. Age 33. 
Rk. Apr. 25, 04. 

17. Jesse S. Kelllhan 
(Co. "D", 56th lofty.) 

Born Sept. 16, '81 In 
Iowa. Age 24. 
Rk. Juoe 2, 04. 

18. Ft·ancls A. Undel'-
wood (Co. ''C", 55th 
Inl'ty.) 

Born May 24, '76 In 
towa. Age 29. 
Ilk. June 28, 04. 

19. 'l'homas Ill. Harring­
ton (Co. "Il", 56th 
Infty.) 

Born Aug. 10, '73 In 
Iowa. Age 32. 
Rk . .Aug. 8, 04. 

20. Gustave G. T. B're­
berg (Co. "A'', 5~th 
Tnfty.) 

·Born July 14, '84 In 
Iowa. Age 20. 
Rk. Oct. 24, 04. 

pvt. co. 'L, 52d Ia. vols. 
june 28, 98; mus. june 
28, 08; m. o. oct. 30, 
98 nt Des Motoea, Ia. 

pvt. co. M, 50th tnt. Ja. 
vola. may 17, 98; mus. 
may 17, 98; m. o. nov. 
30, 99. 

pvt. co. L, 50th Ta. vols. 
may 3, 98 ; mus. may 
17, 98; m. o. no·v. 30, 
98 nt Des Moines, Ia. 
corp. co. K, 18th U. S 
A. april 18, 99 to april 
17, 02. 

pvt. co. F, 52 Iowa vola. 
may 1, 98 ; mus. may 
25, DB; Lance corp july 
1, 98; m. o. oct. 30, 98 
at Des Moines, In. 

pvt. co. H, 52d Ja. vols. 
aprll 28, 98; mus. may 
25, 98; corp. july 1, 98 ; 
m. o. oct. 30, 98 at Des 
Moines, Iowa. 

pvt. co. D, 51st I. N. G. 
dec. 11, 99 ; corp. and 
sgt; dis. dec. 11, 02 ; 
re-enl. dec. 11, 02; 2d. 
it. marcb 14, 04; e:x:am. 
april ::!9, 04. 

pvt. co. a, 52d I. N. G. 
june 16, 02: sgt june 
16, 02; dis. dec. 26, 02; 
pvt. co. E. 56th I. N. G. 
j11Iy I, 03; 2d IL apr. 
ll, 04 : exam. april 
29, 04 

pvt. co. M. 2d. I. N, G. 
feby. 1, 97; ttsf. to 50th 
ltt. Yols. may 17, 08; 
pvt. co. 'M, 50th J. N. G. 
feby. 21, 00; corp. sept. 
1, 00; sgt. rnay 81, 01; 
r!!-enl. teby. 21, 02; 2d. 
lt. april 25, 04; exam. 
.aug. 10, 04. 

pvt. co. L, 2d I. N. G. 
May 3, 98; t1·st'. to 50th 
I a. YOIS. mny 3, fiR; 
pvt. co. D, 56th I. N. 
G. juoe 2. 04; 2d. lt. 
june 2, 04; exam. june 
22, 04. 

1 :;'l'. Iowa State College; 
pl·t. co. F. 52d T. N. G. 
melt. 15. !-1!) : dis. july 
27, 99 : pvt. co. C, 
55th T. N. G. june 28, 
04. : 20. It .. 1une 28, 04. 
exnm. aug. 10, 04. 

p,-t. co. 1-I, 4t1J 1. N. G. 
ma_y 24, 97 ; trsf. to 
520 Ia. vola. nprll 26, 
98; re-enl. co. H. 52d I. 
N. G. mch. 10, 99: Ol'J. 
mcb. 10, 02 : re-enl. 
mcb. 20, 02: dls. mcb. 
20, 03; re·en l. mcll. 20, 
03: Ols. mch. 20, 04 ; re­
enl. mch. 20, 04; 2d. lt. 
aug. 8, 04. Elxam. nov. 
14, 04. 

pvt. A 51st. J. N. G. dec. 
10, 01 : corp. feby. 20, 
02; s~t. !lfU'Il 23, ()'2: 
1st. sgt. feb. 4, 03; 2d. 
lt. oct. 24, 04; exam. 
dec. 12, 04. 
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21. Wllllnm ,..~. Richmond I 
IC'o. "L", :Jiitb Jntty.) 

Born f\tay 0, '62 In 
lown. A$;1! 43. 
Hk. Ort. :.!R, 04. 

!?2. Jl('ory A. Woellhnf 
f('u. "Jl'', :J i t b Intty.) 

Jlorn Jun4" li, ' 7:S tn 
l own. Age- 30 
Rk. Oct. 31, 0~. 

28. 1-"'r('(] r~. F'l"htr {Co. 
"B"', u3d , In fly.) 

Ilorn Jnny. HI, '80 In 
t own . Age 2·1. 
Uk. ner. ao, 04 

~ I. William Rmllh (Co~ 
"L"', GHh l nfly 1 I 

Born [)Pt'. 10, '7i In 
Iowa. A~P 2A. 
Il k Jnn.v. 30, nn. 

U.S. Army. 

2G. E1lwnr1l 0 l.i"' leu r 
(Co. "J.''', fi!lih lofty ) muac. c~. U, lU st Ia. vol1. 

Ror o June .,I} .- 1 j apr . • o, 08: mua. may 
Swe~"t rn. Age -6"1. ' 0 an, o~; a&el'n. , t o duty 
Hk. :\ l rh. :! 4, ns aa prlv. june .-2, 98; 

20 , Ra m uP I B. C'ulp l ('n 
''M'', ri llt h l orty.) 

Born .Tnnr O, '70 In 
Io wa. .\ ge :!0 
Ilk. 'l ch. :m. 05 

27. 1 • ..-1 I·' llwnory (Co. 
II , 03rl lnrt,·.l 

Born April 0, ' 70 In 
Iowa A~r 3:'). 
Ilk Apr. 7, 05. 

('Orp. apr. 10, 99 ;m. o. nov. 
2, OU at Son Franc.taeo, 
C'al. 

pvt. co. C', G2d Ia. vola. 
may 6, 98 ; mWI. may 
26, 08 ; m. o. oct. 30, 08. 

)
Nationa l Gu a rd &n d Oth e r 

Ser vice. 

yrs. m('mber of ll lgb 
Kchool Cadet co. pvt. co. 
I", 61ol I. N. G. nov. 
1M, 0~: corp. sept. 8, 03; 
egt. may :.!:;, Oc& ; 2d . lt. 
oct. !!M, Q.j ; exam. nov. 
!!2, IH. 

pvt. co. F, GOth I. N. G. 
july 10, 00; corp . july 
10, 01: sgt. nov 4, 01 ; 
q. m. egt. a pr. 8, 02: co. 
tCBf. to co. B, 54 tot. I. 
N. G. no.,-, 20, 02 ; re­
ent. j uly 16, 03 ; sgt. 
nov. 1, 03 i 2d lt. oet. 
31, 04: aam. nov. 22, 
04. 

!)lvt. co. B, 40 I. N. G. 
t eby. 6, 00 ; sgt ; re·enJ. 
f rby. 0, 03 : re-eol. !eby. 
0, 03; 2 lt. dec. 80, 
O.J ;exam. feby. 23, 06. 

pvt. co. L, 6 ·t Int. I. N. G. 
april S, OS ; corp. jany. 
11, 0·1; 2 lt. jaoy. 30, 
06; exam. teby. 23, 05. 

3 yre. cour~~:~ a t tbe R oyal 
l:!,..odloh Milita ry Scbool 
at P. lockholm, Sweden. 
pvt. co. U , 3d I . N . 0 . 

~~l=~~ 1~: v~~e:. nt~~ 2~~ 
98 ; pvt . co. F , 55th [. 
N. G. fPb. 27, 05; 2d. lt. 
ffi('h. 24, OJ. 

pvt. co. C, 4th I . N. G. 
may 5, 08 ; tr1. to 52 
Ia. vnla. pv t. co. M, ~2 
I . N. G. June 6, 00 : dla. 
jan. 1~, 01 i pvt. ('0. )1, 
52 I . N. 0 . may 30, 01 ; 
(li s. mcb. 4, O:l ; pvt. co. 
M, 52 I. N. 0. april 9, 
02; die. nprll 0, 011; re­
• nl nprll 24 , 05. 2d. lt. 
march 30, 05 

pvt ro. IT, 53d T. N. 0. 
Rprll 7, 05; 2d. II. 
april 7, 05. 
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28. Cbarlte H , W undE-r · 
llch (Co. "A'', 53d 
lnfty.) 

~ro June 27, '80 In 
I nwa. .Age :!5 
Rk. Apr. 10, 0~. 

20. 0. Roy Logan (Co. 
"M"', r.~tb Iotty.) 

Born Se11l. :! ,J , '80 In 
Iowa. Alf• 25. 
R k. Apr . 17, 05. 

80. J eue 0. Lfowlo ( Co. 
'"D", ll~d lofty.) 

Dnrn Aug. 20, '74 In 
I owa. A,-r 31. 
R l<. Apr. 25. 0 11. 

81. J&y A. Conawa;r (Co. 
"K", 55th rntt:r.) 

Doru Df-C. 7, ' 75 ln 

~okw"..\.pr~~~. ~~-

82. Everett F. 
(Co. "1 " , 55th 

:Born 0 ('. 2~ , 
Ill . Age 28. 
Rl<. May 25, 05. 

Ilea ton 
lnfty.) 
' 11 In 

88. ~e;rf,' ll~i·h lo~;jon 
B<>ro Feby. ~ . ' 70 In 
Iowa. Age 26. 

Rk. Jane 12, 011. 

pvt. co. G, 61et Ia. vola. 
june 14:-, 98: corp. oct. 
1 , 08 : dla. july 1, 00 nt 
San J:""ernando, P . I. to 
entiat lo U . 8 . vole. 
pvt. co. G, 30th U. 8. 
\ '011!1 . jul y .f, 00; corp. 
july 25, 90: ogt. nov. 5, 
00 ; dla. m&rch 16, 01. 

pvt. co. K, 87tb U. 8. A. 
auc. 10, 00 ; lat. •Jrt ; 
m. o. teby. 20, 01. 

mllfto.ry tnstr. at Iowa 
State Colltge at Ames. 
J?V!. C<>. A, ~Olb I. N. 
~8 ••~; 1~. 09 ; dlo. sep. 

o2': ~i~. ~~~-a~la~cJa. ~:: 
~nl. oct. 1-1, 03: agt. 'nov. 
- 7, 03; dis. oct. 14, 04. 

r;:e~~-rl rc:o. J 8s. 04 ; 2d~ 
1 Yr. ~'ebr. Uul v.; pvt. co. 

A!; u l st I. N . G. m ch. 
~ :;• 0~ : corp. : dta. mcb. 

o8'; o;o~-,:.e:·eg:a. a~~~~~ ~ · 
0 4 ; re-enl. BJH'II 30, 04; 
~~~~i ~~.d 0~~t.; 2d. lt. 

pv;. co. 0, G3d lot. april og: 06 ; 2d. It. april 26, 

.PV~·9 C<>. K , M I. N. G. july 
--· 03; dis. aug. 4, 96·· 
r e-enl. aug. 8, 96; dt~­
aug. 8, fJ7: re·enl. o.ug 
l2, 97 ; trot. to 51ot Ia 
vola. BJ>rll 20, 08 as lsi 
Rgt. ; re-~n I, co. K , 618t 
I . N. 0 . feb. 24, 00; Jot 
sgt. t eb. 24, 00 ; or-d. 
ogt. CHat. 1. N. G. aug. 
17, 01; dis. teb. 24 03. 
re-eol. mcb. 11, 08; let: 
ogt. ; 2d lt. april 20, 05. 

pvt. co. ,~• G5th I. N. 0 . 
~~Y 05~, 05 ; 2d. lt. may-

pvt. ro. T, 52d r. N. G. 
june 23 . 00 ; corp. Jan. 
1 , 02 ; dlo. june 23, 08: 
re eat. july 3. 03; ogt. 
april 15, OU; 2d. It. 
june 12, 0!5. 

pvt. co. M, 1st. I. N. 0 . 
jany. 8, 05; dlo. mcb. 
31, 95; pvt. e<>. M, 5Sd. 
1. N. 0 . jaoy. 29, 03: 
sgt. !eby. 2, 03; 2d. 11. 
june 12, 011. 
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35. Uarry E. Schriver 
(Co. "lil", b~tl.l lofty.) 

noru J\lay 3, '81 In 
Kaoa. A.!i:e 24. 
Rk. June lO, u~. 

36. John b'. O'Connell 
(Ct'. uu," lS~th Jn.tty.) 

Born Morcb 13, '84 In 
Iowa. Age 21. 
Rk. July 17, 0~. 

87. George Ill. Wban (Co. 
"B", 5Glb In1t7.) 

Born Oct. 21, '78 In 

J~w~u1/~~. 2Zi5. 

88. Herman C. Johnaon, 

Bor~0A~g.~~9~~ifll~ Ia. 
Age 2~. 
Rk. Aug. 9, ·o~. 

80. John L. Prichett, 
(Co. A, 54 lolly). 

Born May 10, '70 In Ia. 
Age 29. 
Hk. Aug. 28, ' OG. 

40. PhJI R. \Yilkeuao.n, 
(Co. G, ~~ Inrty), 

Rorn Sept. 30, '78 to In. 
Age ~0 . 
l<k. Sept. 18, '05. 

41. Ol·nut N. Spluden, 
(Co. I, ~4 lofty), 

Born i\I(:h. <J, 'Sl. .Age 
24. 
Rk. Oct. 30, '05. 

42. Halpll Othmer, (Co. 
C, M In!ty). . 

Do1·n July 18, '82 In Ia. 
Age 28. 
Ilk. Nov. 0, 03. 

43. Frt"derlck J. 1,aylor, 
(Co. L, 56 lofty). 

Born Apl'll 17, '77 In 
lilngland. Age 28. 

Rk. Nov. 8, 05. 

Service. 

U.S. Army. 

pvt. co. B, 51 lowa vola. 
apr. 26, 98 ; mos. may 
80, 98 ; m. o. nov. 2, 99 
at San Francisco, Ca1. 

2 "2'\l'; ~8~0 ~~~ ~~~ nr~· 
08; m. o. nov. 30, 08 at 
Des Molnea, Ia. 

/
National Guard and Other 

Service 

pvt. co. El, 51st J. N. G. 
dec. 12, 90; corp. mch. 
17, 02; dis. dec. :t.2, 02; 
re-en!. dec. 16, 02; corp. 
sgt. !eby. 19, OS; lat. 
sgt; 2d It. June 26, 06. 

pvt. co. H, li5 ln!ty July 
17, 05; 2 lt. july 17, OG. 

pvt. co. B, 3 I. N. G. apr. 
5, 1l7 ; trs. to 51 Ia. vola. 
npr. 26, 98; re-enl. co. 
B, 51 1. N. G. dec. 18, 
99 i corp. dis. dec. 18, 
02, re-en1. jan. 2, 03; 

sgt; 2 It july 20, 05. 

pvt. co I, 49 I. N. G. feb. 
8, 00; re-eul. feb. 26, 
OS; 2 It, Aug. 9, 05; e>:· 
am. dec. 7, 05. 

pvt. li', 2 I. N. G. feb. 26, 
04 ; re·PnJ. teb. 26, 97 ; 

re-enl. mar. 15_ 98; m. o. 
may 17, 98; re-enl. 
F, 50 I. N. G. feb. 22, 
99 ;bat. sgt. moj. june 
8, 99; dis. june 8, 02; 
pvt. co. A, 54 I. 

N . G. may 5, 05; 2 it. 
aug. 28, 05; exam. llec. 
7, 1905. 

pvt. co. G, G1 ln1. I. N. 
U. mar. 28, 01 ; sgt; re· 
rol. mar 28, 04; 2 lt. 
sept. 18, 05 ; enm. dec. 
7, 05. 

pvt. co. I, 50 I. N. G. mar. 
li, 00; re~enl. mar. 7, 02; 
corp. july 18, 02; sgt.; 
may 24, 04 ; re-enl. mar. 
7, 05; 2 lt. oct. 30, 05; 
exam. dec. 7, 05. 

pvt. co. C, GO I. N. G. july 
11, 01; sgt. feb. 17, 02; 
r·e-enl. july 11, 0~; sgt. 
2 Jt. nov. G, 05; exam. 
dec. 7, 05. 

pvt. co. L, 50 1. N. G. Jan. 
28, 03; L corp. apr. 17, 
04 ; q. m. sgt. aept. 14:, 
CH ; red. to corp. at own 
request jan. 17, 05; reg. 
comsy. sgt june 29, 05; 
2 lt. co. L, 56 tot. nov. 

-. i,.): ('XiliU. de<:. 7, 05. 
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OFFICERS RETIREO SINCE LAST B!ENI:'IAL REPORT. 

t "'-ame, H.aok, Date of Ser.,.•ice . a Rank, Oat~ or Oomm ., 
· Oat~ ~t.na. plaee ot bJr~b u s A /National Guard and Other - . . rtny. 6 . 

:.o=::.._.:..•.:..nd::.._•.:B.:..e_. ______ _:_______________ ervi.Ce. 

ADJUTANT GlllNIDRAL 
With Rank Of BRlGA­
DllllR GlllNElRAL. 
Hyers, ~telvla 11. 

-coLONELS. 
-ca.ogblo.n, Ilarry 

lofty. 

LIElUTElNANT 
NELS. 
Clap(>, Snmuel Ll. 

~3 ln!ty. 

ua,.nel!l, Hent7 c. 
50 lofty. 

n. ~4 

COLO· 

pv1:. co. B, 29 Int. Ia. vola. 
jan. 5, 64; m. o. aug. 
10, 65. 

maj. 50 regt. Iowa vola. 
may Ui, 98; IDUB. may 
18, 98; m. o. nov. 80, 

98. 

maj. 49 Lnt. Iowa. vola. apr 
26, 98; mua. june 2, 98 ; 
m. o. may 18, 99. 

rapt. co. Ill, 50 lo.t Iowa. 
vols. apr. 26, 98 ; mus. 
In ma.y 17, 98; m. o. 
nov. 80, 98.. 

It. co. C, 5 t•egt. 1. N. 
0. mar. 1, 80; 1 It. aug. 
1, 81 ; capt. jan. 2, 84 ; 
re-elect, feb. 4, 89 : co. 
~s. to co. C, 3 regt. apr. 
30, 92; t·e-elected capt. 
apr. 23, 94 ; maJ. 3 regt. 
sept 3, 95 ; adjt. gen. 
feb. 1, 98 ; re-app. 
te.b 1,. 00 ; re-app. jan. 
f.\~id term explr. feb. 

pvt. co. G, 2 regt. I. N. 
G. june 2, 87 ; sergt. and 
1 sergt. 88 and 89 ; 1 
lt. june 8, 01: capt. jan. 
G, 94 ; maJ. 2 regt. may 
15, 98 : m. o. may 18 
08; col. 50 regt. 1. N. a: 
mar. 20, 90 : com. exp. 
mar. 20, 04. 

pvt. co. H, 1 regt. I. N. G. 
mar. 31, 90; 1 lt. Jan. 
3,. 91 ; trs. to eo. K, 4 
regt. apr. 30, 92; capt. 
mar. 13, 98; trs. to co. 
K, 1 regt June 7, 94; 
maj. 1 regt. feb. 25, 96 ; 
mus. out june 2, 98; 
maj. 49 regt. I. N. G. 
mar. 26, 00; It. eol. may 
10, 00; com. exp. may 
10. 0:1 

pvt co. EJ, 2 regt. I. N. G. 
June 15, 85: corp. and 
1 sgt. 88 and 80; re-enl. 
jnne 14, 90; 1 sgt. July 
01: 1 lt. nug. 6, 91; cn.1>. 
june 2t 92; reslg. dec. 
10, 02: drum rnaJ. 3 
rgt. july 23, 95: capt 
co. El, 2 rgt. june 26, 
96: m. o. may 17, 98i 
cnpt. co. lil, M regt. I. 
N. G. feb. 9, 99; lt. col. 
mcb. 20, 99 ; reslg. sept. 
1, 02. 
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.- I Se rvice. .C .\I m.-o , Jt,nk, Utt.lt> o( ---------------------
S R"n 1r, Oat.t1 .._.( t urum · Na tio naJGua rd andOtber 
~ ~ ;;~] ,. fl~,"d pl ac: o:~ oC Ult t b U. 8. Arm y . Se r viCe . 

PnrkPr. Snntur(l J. 
OH l n.l'l). 

MAJORS. 
Dunlll!J, .John A. 

~-l lorty. 

Hllo Otto. 
~A lofty. 

n nme, John T . 
Asot. ;AdJl. Geo'l. 

Lee, Jeaee W. 
r.·\ tnrtJ·· 

maj. 52. Jo·t. Iowa vols. 
npr. 26, 08; mos. may 
25, 08; m. o. oct. 80. 
98. 

capt. co. L , 50 lot. Iowa 
\·ols. may 10, 98; mus. 
may 17, 98; m. o. nov. 
80, 98 ; 

maj. 52 Int. Iowa vole. 
npr. 20, 98; mua. may 
25, 98 ; m. o. oct. SO, 

98. 

maj. ~1 tnt Iowa vola. 
npr. 26, 98; mus. may 
ao, 98; m. o. nov. 2, 

99. 

capt. eo. C, li2 ln:t. Iowa 
vola. apr. 26, 08; mue. 
may 25, 98 ; m. o. oct. 
80, 98. 

pvt. co. n, u regt. I. N .. 
n. 80; cor p. SE."rgt. 82; 
~ lt. seJ,~t. 9, 5 ; 1 lt. 
nug. 15. 88; cap t. july 
8, 91 ; co. trs. t o eo. D, 
oJ reg t. aprll 30, 92; 
mo j . 4 regt. f eb. 26, 94; 
m. o. may 25, 98 ; lt. 
co l. 52 regt. I. N. G. 
a pril 20, 90. 
co m. expired apr. 20, 04. 

lt. co. A, 2 regt. J. N. G. 
mar. 31, 90 ; 1 It. and 
bat. rtdj . 2 t·egt. mar. 12, 
0 4 ; capt. co. L, 2 rgt. 
may 10, 98 ; m. o may 
17 , 98; mnj. 60 regt. l. 
N. G. mor. 20, 90; com. 
e.xplr. mar. 20, 04. 

pvt. co. A, 1 regt. I. N. G. 
aprll 23, SG: corp. aug.. 
1, SS; 2 it. sept. 10,. 
88; capt. july 24, 91; 
co. trs. to co. l. 4 t•e-gt 
april 30, 92 ; maj. 4 rgt. 
june 2-l, 07; m. o. ma~ 
25, 08; rna]. ~2 regt. I . 
N. G. nprll 20, 99 ; com. 
explr. apr. 20, 04. 

pvt. co. A, 3 re~t - T. N. G. 
june 18, 82; corp. nov~ 
15, 82; 2 lt. july 30. 
83 : 1 , lt. mar. 20, SG; 
adjt. 3 regt. mar. 24, 86 
res. may 16, 88: cap. 
co. A, 3 regt. l . N. G. 
feb. 4. 9 ; asst. Insp. 
gen. 1 brig. may 24, 90; 
res. july 1, 03 i app. col. 
and aast. adjt. gen. sep. 
21, 02; declined adjt. 3' 
regt. july l, 93; mal. S' 
rest. llpr. 30, 07 ;m. o. 
may 30, 9 ; Insp. s. IL p. 
mny 2 t. 00; asst. Lnsp4 
gen. dec. 24, 00 ; ma;l .. 
and asst. Adjt. GeDL. 

apr. 15, 04; exam. June. 
15, O.Ji term exp. apr. J. 
05. 

pvt. co. c. 6 regt. I. N. G. 
88 ; corp. 90 ; 2 lt. ma.r. 

16, 91; 1 lt. dec. 31, 91; 
co. trs. to co. C. 4 regt. 
apr. 30, 92; capt dec. 
14, 95 ; m. o. may 25 ; 
98 ; capt. co. C, 52 regt. 
I. N. G. mar. 16, 99; 
maj. G2 regt. may 8, 99 ; 
com. exptr. may 8, 04. 
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OFEICERS RETlRED-CONTINURD . 

t N•me, Dat e ot Rank, I S e r v 1oe . 
.D Uate o f Oommisston, 
~ Date au.d piBOe or blrob u.s. A.rmy. jNational Guard and Other 
z a odaae ________ ~------------L----S~e~rv~ic=e=·-----
OdJe, Davld M . 

50 lof ty. 

CAPTAIN. 
l!lmery, Daniel A. 

Regt. Adjt. G4 Iotty. 

capt. co. E , 52 Jnt. Iowa 
vols. apr. 20, 98 ; mus. 
may 25, 98 ; m. o. oct. 
30, 98. 

pvt. c o. El, 6 re~rt. I. N. G. 
June 25, 01; 1 sergt. 
april 9 2 ; co. trs. t o co. 
lj), 4 regt. apr. 30, 92; 

1 lt.. 1une 5, 03; capL 
july 22, 95; m. o. mo.y 
2G, 9 ; CULJt. co. fD., ti2 
regt. 1. N. G. mar. 13, 
99 ; maj. 52 rest. may 
10, 00; com. explr. ma7 
10, 05. 

pvt. co. B , University bat 
State Univ. of Iowa~ 81; 
pvt. co. G, 2 reg t. I. N. 
G-. apr. 19, 84 ; corp. sgt. 
1 sgt. 85, 86 and 87; 2 

1 t. l uly 15, 87 ; 1 lt. june 
4, 8 ; capt. mnr. 21, 90; 
reslg. dec. 20~ 93 ;1 cnpt. 
nnd q. m. 1 brig. Jan. 11 
07; capt. and regtl. nd:J. 
50 rgl. nprll 1, 90; re­
slg. mar. 31, 04. 

SUMMARY OF DISBURSEMENTS NATIONAL GUARD FUND. 

Summary o:t dJebursementa made from the NatLonal Guard Fund from. Nov. 30tb, 
1903, to Nov. 30tb., 1905. (lt<-mlzed Statement Flied With The Governor). 
Salaries and clerk blre .......•........•. · ••••.........••• - -. $ 5,555.00 
Telegraph o.od telephone . • . . . . . . . . . . • . . . . . . . • • . . . . . . . . . . . . . . . . . 81.86 
Express, freight and cartage ...•....•... • . . . • . . . • • • • • . • . • • . . . . • . 2,809.62 
Dt-lll pay . . • • • . • • . • . . . • . • . • . . • • • • . . . . . . • . . . . • • • . . • . . . • • . • . . . 29,168.15 
Armory rent, rue! and llgbt, postage and stationary . . . . . . • . . • . . . . . . 80,463.88 
Inspections, expenses R.Dd per diem . . . . . . . . . • . • . . . . . • . • • . . • . . . . . . 2,560.55 
Camp pay . . . . . . . • • . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . • . • . . . . . . . • • . 30,064.37 
State Rille rtaoge, pay details and rUle teams . . . . . . • . . . . . . . . . . . . . 5,059.05 

Transportation . . . • . . . • . • . . . . . . . . . . • . . . . . . • . . . • . . . . . . . . . . . • . • 2,579.40 
Subsistence annual ctLmi> ... . .... . •..... ~ . . . • .. .. . • • • • • . • • . • • . . . . • 219.89 
SubsJstcuce rJ..tle range ...............• . .....••..•• , . • . . • . . . . . . • 022.76 
Allowance !or Company RUle Ranges . . . . . . . . . • • . . . . • . . . . . . . . . . . . 1,830.00 
Clcnnlng and rcpalrlog clothing etc. . . . . . . . . . . . . . . • . . . • • . . . . . . . . . 10G.10 
Physical exom1natlona . . . . . . • . . . . . . . . . . . . . . . . . • . • . • . . . . .. • . . . . • 1.361~18 

Mlscclla.o(loOUS expense . . . . . . . . . . • • • . • • . . . . • . . • .. • . . . . • • . • • . . . • • 1,025.41 
Mlscello.neous eXJ)cn•e State Rifle Ro.oge . . . . . . . . . . . . • . . . . . . • . . • . . . 716.71> 
Pay members exnmlolog boards . . . • . . . • • • . . • . . • . • • • . . . • • • • • . • . . 675.54 
M1aceJ Jaueous expense annual camps . • . • .. • . . • .. • • • • • . . • • • • • • . • . • • 6,025.50 
Unlform• . . . . . . . . . . . . . • . . . . . . . . . . . . . • • . . . . . . . . • . . . . . . • • . . . . . . 4,894.40 

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . ...•...... ·- ...•.....• 
Balance In tnnd Dec. 1, 1903 •.••••.•...•••.•••••.••••..•.•.•..• 
Approprlalloo Mar. 10, 1004 ...••.•... . •..•• •.•••.•••••••••.••• 
Appropriation Apr. 15, 1904, pro rata to June 80, 1904 .•••.••••..• 

5 

125,409.41 

6.831.14 
10,000.00 

2,Jl35.42 
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Appropriation to June 30, 190lS .. .. . .. .. •.......•... . ....... .... 70.000.00 
70,000.00 Appropriation to June 30, 1906 .. ....•.....•...... •....... . . . .. 

Cash turned lnto State Treasury for sales ot stores and for net 
refunds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ........... . 4,738.07 

Total • . . . . . . • . . . . . • • • . . • . . . . • . . • . . • • ..•.••.•.•..•.•. '164,224.68 

Total expendltores . • . . . . . . . . . . • • . • . . • . . . . . . . . . . . . . . . . . • • . . .. $1211,409.41 
Balance on band Nov. 30, 1903 •••.....•••.•...•..•...•• .. ...... • $ 88,815.22 

STATEitENT OF DISBURSEMENTS ARSENAL RENT FUND. 

Dtabur1eme.nte .from Nov. 80, 1903, to Nov. 80, 1905 In Temporary Arsenal Fand, 
appropriated under See. 20, Cb.Lpter 146, Lawo of 1904. (ltemlzcd statement tiled 
wltb tbe Governor). 

Total .. .. .. .. . .. .. . .. .. .. ......... :.. .. .. .. .. .. ..... $ 1,417.28 

CLASSIFIED AND ITEMIZED STATEMENT 

01 Expendituroa for the otnce of AdJutant Ge neral !rom November so, 1903, to 
November 80, 1905, inclusive -Purchase and improvement permanent camp 
~rrouod-Chapter 161, Laws of 1901. 

DATB., 

um. 
J1.li,Y 11 

11 

211 

Deo. 17 

1903. 

Mt..r S 

June 21 

July 

19 

u 
19 

19 

19 

11 

Oot. 

$ 

TO WHOM PAID. FOR WHAT. IAM'T. 

Maule Wilson, ............... Pu~g~~':Je ~~r at~r~~ae~~t~~::'a~ 
5u&rd .......... .................. s 6,668.e7 

Ma~r~rle Wllaon, lrll&rdlan, Same. .... .. .... .. . ..... .. 13,838.118 

J. How&rd Henry, ......... .. . Abstract o! title B.-W. X 27, 78, 2£ 3S 00 

Lt. Beth Dean, Entr. Officer. Berviceo oell and assistanto and 
expense while makin~: survey 
of camp ~round ................. . 

Iowa Seed Company, ........ Graos seed for seedlntr camp 
II'TOUnd.... ...... ...... .. .. .. . ., 

Frost Presoed Brink Co ...... Brick for foundation store room 
on a-round 

B. Schreiner, 0. E . ............ Services as civU en&"ineer camp 
~rround ............ . ...... .. 

A. J, Danielson ..... ' f P'"' ••••• 22 days labor on camp ~rround . . . 

Oarr & Adams Oo ..... .. ...... Parold lor roofing store room .. .. 

Ewln~r & Jewett . .............. Lumber lor Improvements ...... .. 

Dempster M!tr. Oo ............. Tanks, pumpo, l:10ae etc. for 
camp e'tound ..... ..... .... H .... . 

St. Jobn & Barqu.lot Oo ....... Tanks, urinal trou~rho- etc. lor 
camp a-rounds . . . . . .. ...... . 

Garver Hardware Oo ......... . Hdw. paints, oils etc. for camp 
2rou.nda ........................... . 

Martin, Culbertson Co ....... Spllclntr flAil' pole for camp ~rr'd 

Matthews & Woolpr Oar· 

£3 .70 

11388 

600 

8. 85 

3860 

6300 

111. so 

61 .a 

79.00 

2866 

12110 

ri&~re Oo ...... . ...... _ ......... Iron bands for oplicln~r fl~.~r pole 
for camp a-round.... .. ............ 1 25 

Dempster Mf~r. Co ...... , ... , .. Erectin~rtank State camp ~rr'd.. 7.811 

Total ....... _., .. .............. all,1565 '10 

• 
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CLASSLFIED AND ITEMIZED STATEMENT 

Of Gray Unilorm Fund lor the office ol Adjutant Gene ral from November so, 
1903, to Nov. 30, 1905, inclusive. Paid from appropriation under Chapte r 
153, Laws 26th G. A. 

TO WHOM PAID. FOR WHAT. ·I AM'T. 
~· Balance ln fund Dec. 1, 1903 ....... ,. 80' 2li 1~. 

May 
19 w~~~- filre~t~~~~~: E,1~J'IJ: Gray unllorm ................ • U.25 

1906. I 
Oct. so James Oweno, Co. G, 3rd In!. Gray uniform....... ...... .. . U.26 -~~ 

Balance In fund Nov. 80, 1006 .... $ 775 75 
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INSPECTOR GENEHAL'S REPOR'r. 

OFFICE· 
INSPECTOR GENERAL. 

DES MO!NF.S, IA. SEPT. 1, 1905. 

The Ad.}lttant General of Iowa. 

Srn,-rn complfance with S. 0. No. 88, A. G. 0. Des Moines, Iowa, July 
6th. 1905, I attended the annual regimental encampments of the Iowa 
National Guard for the year 1905 on the following dates, to-wlt: 

The 56th. Infantry July 11th, 12th. and 13th. 
The 53rd. Infantry July 20th, 21st, and 22d. 
The 64th. Infantry July 29th. 30th. and 31st. 
The 55th. Inranb·y August 7th. 8th. and 9th. 

and In compllance with said order I have the honor to submit the follow­
Ing oDservatlons and recommendations tor the Information and considera­
tion of the Commander-In-Chief. 

The dates named In the case of each regiment were the three last 
days of their respective camps and Included the day set for the review 
of the regiment by the Commander-In-Chief, and the last day In camp, 
or rather, the day In which the camp was broken up. During this 
time I was also charged with the duty of mustering each organization 
In the several camps. 

Par. II of the special order directing this service says: 
"This officer will confine himself to an inspection ot obseNJation as to 

the drill, discipline, care and conduct or the troops, the issue and care 
ot rations, care of publlc property, sanitation and such other observations 
as shall enable him to make a complete report of the troops In camp for 
the Information of the Commander-In-ChleC." 

The duties Imposed under the order and the very limited time allowed 
both prohibited. and precluded the posslblllty of arriving at any but the 
most general Idea of the efficiency of the several commands and hence 
this report must be of a general rather than of a specillc nature. Taking 
the ~ubJects mentioned to be reported upon In their order, we may treat 
the drill, dlsclpllne care and conduct of the troops" as one sutiject, and 
under this head I remark: 

Flrst.-The drills were mostly conducted by company and battalion 
and the dllferent units of the commands were occupying drills grounds 
widely separated so that It was Impossible, except In the most general 
way to observe their movements or judge of their proficiency or progress. 
However, I noted with satisfaction that with a few exceptions the drill 
hours were being utilized for the purpose tor which they were Intended 

• 
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vlz: a time of work and not a time of rest. in other words, most of the 
organizations kept "faithfully at It" until recall sounded. This Is a 
most encouraging feature, for, as field officers especially have but this 
one opportunity during the year to either exercise direct command or 
demonstrate their theoretical knowledge, they should make the most of 
lt. This does not mean that the enlisted men of their commands should 
be worlted to exhaustion, but that every moment of the short time allotted 
tor field Instruction should be profitably employed. 

Presuming that the term "drill" in this connection includes cere­
monies, I would say that, as usual, the ceremonies of Guard Mounting, 
parade and review were creditably performed by all the regiments, 
although some of the formations were slow and there were notlcable 
errors In the matter of distances In column and intervals between com­
panies and battalions In line. 

The 56th. regiment had "Shelter tent" drill by battalions as a regular 
exercise and part of the field Instruction. The 55th. regiment gave an 
exhibition of th.ls drill, by regiment, at the close of the review or the 
regiment by the Commander-In-Chief. 

As the whole force is now equipped with the shelter tent the instruc­
tion In this drill should receive the attention of company officers through­
out the entire command. It can be read!ly taught in the armory at the 
company stations. 

Second.-Discipllne was fairly well maintained in most of the 
organizations, and the camps were quiet and orderly and military 
courtesies were generally observed. It was evident, however, that there 
were a large number of enlisted men, including non-commissioned officers 
who were not properly instructed In this respect. 

CARE AND CONDUCT OF TROOPS. 

Thlrd.-Not being present at the time of the arrival of the regiments 
in cnmp 1 can malce no report on their care and conduct enroute, but 
during my offlelal stay in the several camps I observed no lack of care 
on the part or the company officers for their· men and they seemed to be 
supp!lerl with all the necessities of a solcl iet· in camp and, with few ex­
ceptions, were conducting themselves In a soldierly manner and devoting 
their time to the performance of their military duties. In this connec­
tion I may remark that I was pleased to observe a more careful attention, 
on the part of company commanders, to the pollee of their company 
stt·eets and supervision of their company kitchens than heretofore, in 
fact. so satisfactory was the police arrangements and care or the field 
kitchens of 011e or two of the regiments that Major Deshon (the Major 
Surgeon of the 11th. U. S. Cavalry stationed at Fort Des Moines) an 
officer of wide experience both In the line and the medical department 
who kindly consented to accompany me on my tour of inspection, said 
to me that he had never seen better policed or r egulated field kitchens 
in the regular establishment. I mention this circumstance because this 
is a subject to which ~be Inspector General's Department has been giving 
special attention during the last three years, and It is gratifying to the 
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department and very encouraging to the organization to receive such 
commendation from an officer and professional soldier of Major Deshon's 
rank and experience. 

THF. lSRUE A'Xfl C'ABF. OF RATIOXS. 

Under this head I remark that In accordance with my recommendation 
In report of last year's encampments, a commissary and quartermaster 
store house had been built near the camp site thus atrordlng much better 
fac!lltles for -supplying the troops with the necessary commissary ana 
quartermaster stores and especially facilitating the prompt issue of 
rations to the companies. 

An lnspecuon was made of the commissary and quartermaster store 
house durmg the camp of each regiment and In each case the officers and 
non-commissioned otficers of these departments were found attending to 
their respective duties In an Intelligent and soldierly manner, and a 
careful Inspection of rations and Inquiry of the non-commissioned 
officers In charge of company kitchens demonstrated in each case that 
the command was being promptly supplied with tb.e full allowance of 
rations of good quality. Careful observation and Inquiry as to t he 
amount and quality of rations being issued to the several commands 
developed no complaint worthy of mention. My observation was that 
In most cases, the ration was sulllclent, of good quality, properly cared 
for, well cooked and served. 

Tl.JE CARE OF PUBLJO I'ROPERT\~. 

The Commissary and Quartermaster store bouse before ment ioned 
alford a very convenient and commodious place for the storing and care 
of publl~ property during encampments, but Is not of a sufficiently per­
manent character, In Its present condition, to provide safe storage during 
the whole season. 

My observation was that most company commanders were talking 
proper care of government property in their cha rge. 

Upon Inquiry 11s to whether property has been receipted for by 
regimental quar termasters and to them by company commanders, I found 
that the quartermasters of some or the regiments had receipted for no 
public property and neglected or declined to do so on the ground that 
the property was not properly turned over to them and the distrlhutlon 
of It, to company commanders was In charge of a non-commissioned 
officer of the Adjutant General's Department. The General Order estab· 
llshlng the camps of 1905 provided that regimental commanders were to 
have full control of their respective camps and were to be held res­
ponsible for the care of property, and the efficiency and conduct of their 
commands. Under this order 1t would seem that the entire equipment 
and supplies for the camp should have been turned over•to the regimental 
commander for such distribution as he might direct; otborwlce he could 
not reasonably be held responsible for the care and preservation ot 
public property used by his command. 
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SANITATION. 

Semi-permanent latrines were constructed for the use of the troops 
this year and served their purpose fairly well, but, If they are to be 
continued, In use, some more sanitary "method should be adopted for 
disposing of their contents, as in emptying them Into the scavanger cart 
more or Jess of the fecal matter was dumped upon the ground and pro­
duced a foul and unsanitary condition about the latrines. Precautions 
were taken against this becoming otrenslve by liberal applications of 
lime, but the S}'siem was neither sanitary or satisfactory. 

If the ground that has been used for camp purposes for the camps 
of 1904 and 1905 is to be continued in use for that purpose, some proper 
drainage systeoi should be lnstnlled. It would seem that the ravine on 
the west side or the camp ground might be utilized as the main conduit 
and lateral drains from the camp grounds proper run Into it, thus 
aiTordlng a very satisfactory drainage system at a minimum cost. 

A building and equipment for shower baths was Installed this year 
but were not completed in time for the use of the first troops In camp. 
The lateral drain from the bath house was not extended far enough and 
ns a consequence the waste water accumulatecl In it and became very 
stagnant a nd foul, a condition that I called attention to several times, 
but without any apparent eiTect, for I found the same condition exist· 
ing upon an lnspectlon at the close of the last camp. 

The medical officers and detachments with all the regiments were, 
as usual. energetic and efficient In the discharge of their duties, and 
thHe was very little sickness of a serious nature In any of the 1·eglments. 

A carerul Inspection at the close of each camp after the troops had 
Jert, demonstrated tb.at more care than heretofore had been exercised 
by all the regiments in the pollee of all the ground before leaving lt. 
Tents were rolled. tent Hoors taken out and t ur ned over and the ground 
Inside the tents well policed. I n one or two Instances I round t hat the 
bath house and the ground about It had not received proper attention In 
this respect. 

The Commander-In-Chief accompanied by his statf reviewed each 
regiment during Its tour of camp duty. The ceremony of review was 
very creditably performed by all the regiments. Upon the invitation 
or Colonel Bishop, Colonel Thomas commanding the 11th. U. S. Cavalry 
stationed at Fort Des Moines, accompanied by his starr, joined the Com· 
mander-ln-Chlet 1n hi s review of the 54th. regiment. In the intet·est or 
promoting friendly acquaintance between the officers of the regular estab­
lishment and the National Guard, such courtesies should be more fre­
quently extended, for Colonel Thomas and all hts officers have shown 
themselves very friendly and cordial In their attitude toward the officers 
of our service. Personally I am under many obligations to them for 
favors received and Interest shown In the work of the Inspector Gen­
eral's Department. 

The First Signal Company, Captain Dornback commanding, encamped 
with the 55th. regiment, and under command of this energetic and 
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competent officer again demonstrated tl1e great value of this branch of 
the service, b)' installing teleg.-aph, telephoue and electric light plants. 
Power t01· this service was furnished by a traction engine, and a field 
telephone switchboard, constructed b)' the company, was in operation. 
The service or the <·ompany in ali respects, so far as opportunity was 
afforded to observe it. was very creditable. 

GUARD Dl"TY SHOWS SOME lMPROYE}.fENT. 

A noticable improvement in the performance or Guard Duty was 
observed. This was no doubt due to the inte•·est aroused by requiring 
this, the most important duty of a soldier, to be studied and demonstrated 
by each company at its RtaUon inspection last winter. Heretofore it 
has been n much neglected pa1·t of the instruction of the non-com­
mls•loned officers ann enlisted men of most of the companies. The per­
formance or lilts duly was, however. fa•· f1·om perfect and the necessity 
tor continuer! instruction and drill ill it was very apparent. 

llECOMMEXDATIONS. 

again rail attention to the lack of proper transportation facilities, 
for both passpngHs and baggage, between the clty of Des Moines and the 
camp grounds. The service rendered by the street railway company 
between lhe cit)' anrl the camp ground, was if possible, less adequate or 
satlsfact01·y this year than last, and was the subject or man y complaints. 
Tho cars were few and crowded, the running time was very slow, the 
employees of the company were discourteous and disobliging, and little 
or no attention was paid to the requirements or comforts of their 
patrons. The street railway company, on wl10m the state ofllclals must 
n eces•nriiy depPncl for this service, seem to be entirely oblivious and 
lndiiTerent to the benefits of t11e location of the permanent camp ground 
near Des J\!olnes and. so far, bave exhibited no disposition to co-operate 
wilh the authorities hy providing suitable and adequate facilities for the 
trans porto lion of the troops, people nncl baggage. 

l would iherPtore rerommend that if this condition is not changed 
and ample nnrl satisfactory farillties are not provided or guaranteed by 
them before the next annual encampments, that the p1·esent camp grounds 
be riisposed or by sale or otherwise and the permanent camp be located 
elsewhere. 

l rcrommeml that game better method be adopted for disposing of the 
sewage nntl garbage so that lhe ground about the latrines and kitchens 
may be kept in a more ~an1ta1-y condition. 

As the annual encnmpnlt'n(s niTord the only opportunity o! demon­
strating and jthiging of the relative prollciency of the seve ral organiza­
tions and omrer< in field nnd camp dulles, I recommend that the practice 
of hav ing Inspecting officers on duty in all the camps during the entire 
tour or each regiment be resumed, ancl that they be authorized and 
directed to observe, inspect and mark ali organizations, and especially 
field and company officers on their proficiency in field and camp duty. I 
make this recommendation, not only because I believe it to be the best 

method for judging of the efficiency of the several organizations in field 
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-service but because many of the line and fi eld officers of all the regiments 
expressed to me their disappointment and regret that the inspections and 
markings for proficiency in field and camp duty had been discontinued. 

There a1·e, of course, a few weak officers and organizations who 
naturally object to being inspected anywhere at any time, but it is safe 
to say that, as a ru le, the money spent by the state on such officers and 
organizations is wasted, and it is to prevent the continuance of such 
waste of time and money on the part of the state, that such inspections 
should be had. 

I recommend that encampments by regiments be coniinued and that 
the regimental commander. the adjutant. the quartermaster, the com­
sissary and a sufllclent detail of non-oommissioned office--s and privates 
be ordered to report for dnty at least two days hefore the beginning of 
their respective camps, and that a n the equipment and suppiles neces­
sary to establish their camps be turned over to tbe regimental com­
manders and that they be char·ged with the duty and responsibility of 
laying out their several camps and the care and conduct or their regi­
ment during the tour of camp duty. 

I recommend that hereafter on the occasion of reviews by the Com­
mander-in-Chief, his staff in the matter of unlf~rm conform to the dress 
or the troops, as Is done In the regular establishment. 

Very respectfully, 
Jno. R. Prime, 

Colonel , Ins pector Geneml. 

DES MOINES, IOWA, JANUARY 18, 1906. 

Ad.juta!lt Genera.!, Des Moines, Iowa. 
Sra-T have the honor to submit the inclosed report. 

Wilton McCarthy, 
Surg. Gen., I. N. G. 

Reasons why the Surgeon General of the Iowa National Guard should 
be selected from the Senior Medical Officers of the Guard: 

1. To avoid on inefficient Medica! 1Jepartme11t. 
To avoid camp diseases and to keep troops always fit to march and 

to 1lgl1t, reqnlres that a medical officer be a specialist in the two p•·o­
~csslons o! medicine and arms. He must possess sk ill in military 
bygiene, military medicine and mllltary su1·gery, be trained in tbe com­
plex system of booi<-keeping and record maldng necessary to shelter, 
~eed, clothe, pay, transport, transfer, discharge, pension, and en.ter 
miiltary patients shifted about by the vicissitudes of war, and h e must 
be fully conversant with all the varying daily features of a sold ier's llfe. 
This knowledge can only be gained by several years of service with troops. 

A Surgeon General who has not had this training, labors under the 
same disadvantage in handling his department that a Colonel without 
previous m1lltary experience would encounter on taking command of a 
regiment. Each would be obliged to depend wholly upon a snbordinate 
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whose judgment and loyalty might be good or bad. An efficient depart­
ment In any business requires an efficient head. It Is especially true of 
the Medical Department of an Army. To appoint an untrained Surgeon 
General Is unjust to him, unjust to the department as a whole, and •oan 
result only In a break-down when the day of strain arrives. 

2. To encouraoc zeal on the part of other medical officers. 
Under the present system a medical officer may serve five, ten, or 

fifteen years but he can never rise beyond a regimental surgeon. With 
each change of administration, he sees a new and usually an untrained 
head placed over him. He witnesses needless mistakes and lapses; he 
becomes apathetic and finally leaves the guard In disgust. His services 
are lost to the State just when experience Is making them most valuable. 

A regular flow of promotion, in which e{fictency alone shoula cou•t. 
so that an Intelligent, actlve medical officer might look forward to pas&­
lng through all the grades !rom Assistant Surgeon to Surgeon General, 
would do much to arouse the medical department from Its present In­
difference and to prevent the spectacle of medical officers Intentionally 
absenting themselves from the yearly encampments. 

SUGGESTED OHANGES. 

1. Sele<"t the Assistant Surgeon General from the Senior Regimental 
Surgeons. 

2. Require the Assistant Surgeon General to perform the duties ot 
Mecllcal Inspecto•· of ,l!e Guard, visiting each camp tor two or more days 
and making reports to the Surgeon General of comparative sanitary con­
ditions and of the relative efficiency or the medical personnel. 

3. PromotP the Assistant Surgeon General to the position of Surgeon 
General when a vacancy occurs. By this means the bead of this most 
Important department wlll have had the technical training and personal 
knowledge o! his department necessary to handle It to best advantage i n 
time ot need. 

4. Detail a conveniently accessible medical officer to accompany the 
Governor on occasions of ceremony as Attending Surgeon tor the Head­
quarters staff. 

6. Require the Surgeon General to prescribe each year a course oC 
Instruction for medical officers and hospital corps and to inform the 
Adjutant General In his Annual Report of the program made. 

G. Inefficient medical officers and hospital corps men should be dla­
cbarged the service on the recommendation of the Surgeon GeneraL 

7. These provlalons should be covered by leolsla.tlon. , 
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REPORTOF LlEUTENANT-COLONEL ALLE 

INDEPE:NDENCE, lOW A, AUG. 10, 1905. 
A.djutant General, Des Moines, Iowa. 

SIR,-Pursuant to Par. 11 of G. 0. No. 16 A. G. 0 ., dated June{ 
8, 1905, I have the honor to submit herewith IDY report of duty 
during the encampment of the 53rd. Iowa National Guard of July 15th. 
and 22d. Inclusive. 

I found the camp grounds, which nad been used by the 56th. Regi­
ment the week previous, in excellent condition having been thoroughly 
policed, tents rolled, tent floors removed and turned bottom side up. 

The first companies arrived about 6 A. M. July 15th., and the last 
a•·rtved about 6 P. M. the same day. There was no delay in getting the 
men to the camp grounds, but nearly every instance there was a delay 
!rom three or seven hours in getting the baggage out to the camp. 

Our week was a. very profitable one, only loosing one drill on account 
of the weatbe1·. Battalion and Regimental drills were held each day, 
covering thoroughly the different movements In the drlll Regulations 
Including close and extended order Advance and Rear Guard and battle 
formations. Particular attention was give to the Instruction ot the 
guard. A Field Officer being detalled for that purpose. We found the 
Rations ample and excellent. 

The medical department under Major Grant pe1·formed their duties 
as lair! down by order No. 10 A. G. 0. In a highly commendable manner. 

I enclose herewith report of Major C. S. Grant, which i desire to make 
a part of this report. The Regiment was reviewed by His Elxcellency, 
Governor Cummins, Thursday afternoon; review followed by an. Inspec­
tion- of quarters, General Order No. 16 also asks !or recommendation, 
and It Is with a feeling of hesitancy that I venture on this subject. 

The entire purpose of the National Guard as I understand It, Is to 
have a. force drUied, equipped and disciplined In case of need; an 
auxiliary or reserve to the Regular army. Such being the case anything 
that affects the companies In any way detrimental, should be avoided. 

I am convinced after two years camping at the permanent camp 
grounds at Des Moines, that a. permanent camp ground located at Des 
Moines, Is a detriment to the Guard for various reasons among which I 
might mention the following: Anything that tends to dampen the 
enthusiasm of the members toward attending camp is detrimental. That 
there Is very little desire among men who have attended one camp at the 
permanent camp ground to attend another Is well known to most com­
pany commanders, at least In the 53rd Regiment. 
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I find that the best companies are those who have the earnest and 
heart)' support or their home communities. that If their weekly drills 
are attended by their home <'itlzt>nH It has a very encouraging and 
hc•ndlrlal etfert llf!On the comt>rtnr. \\'by shoul<l'nt the same thing hold 
tr11e In camp. If there are large rrowd• 011t to see the drills. Is there 
not an Incentive for the men to make their most creditable appearance 
anrl do thcl1· l>est wo1·k. There Is In every company a certain percent 
of the "true soldier" who, no matter where the camp or what 
the situation, would go, but on thP other hand quite a number join 
the guard from various reaRons; the Oll(JOrtunlt)· for a good time; the 
glamor of "hrasa buttons," Uw OPJX>rtunlty to attract attention, etc. 
Yet thP compan)' commander must Interest these diiTerent men In order 
to keep bl• company up to stanclard. 

'There Is in the 53rd. Regiment posHibly only four towns that are 
large enough to support an "awnltlng list" I. e. always having applicants 
waiting for membership. In towns of 2500 It Is a serious problem for 
the company tommander to get 50 men that meet the physical and 
moral qualiflratlons required. 

C'amps have h~~n and shou ld be a great Inducement to men to join 
and others to stay ln. It a permanent camp falls to do this we should 

revert to the old methorl of "llasslng It around." Our National Guard 
Is largPIY dPpenclnnt for Its popularity and therefor H~ enthusiastic 
SUPI>Ort upon the good opinion which the people of our state E-ntertain 
toward the organization. In mr wny of thlnl<lng a yearly encampment 
In dltferE'nt cities give the omrE'r nnu men Rtnn!ling and Influence In 
every such encampment !n a dllferent rlty nne! adds that much to the 
constllut>nry to th~ guarcl. 

I believe that the matter of expense would be Jess In temporary, than 
tn permanent camps. In tho case of this Regiment by locating that 
camp nt some central point It would be possible to have all the regi­
ment there the first day nncl all stay till the last. nlso every communlt:V 
vl~lted hy the gunrcl considE-rs Itself under obligation to support our 
rea•onable needs. and afll'r all we are mul'h more dependent upon the 
stale of Town thnu ut>on the Nntlonnl Government and the State must 
stancl harl< or our futurE' growth. 

'The orders of this year asRignlng no omcer or tllP Inqpector General's 
Dcpartm~nt on cluly with the HeE:"iment for the purpose of Inspection 
and report, provNI vPrY satlRfnrtory and I believe more so than the 
InRt>ectlons c·ondurtrd nt previous camps, where the troops were paraded 
for drill anrl Inspection much to the annoyance of Regimental Com­
mandPrs, who clesll·ed to rnrry out any plan of clrlll or lnslruttlon for 
their regiments. The plan this rear gave us the advantage of having 
lbo preRenee or an omcer of the lns)lector General's Department with 
us, without in any way Interfering with any program that might have 
been arranged by the Regimental Commander. 

That duty with my Regiment was performed by Col. John R. Prime 
to whom I am Indebted for many suggestions and much valuable advice. 
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In conclusion I want to thank your office for the many kindnesses 
and the help so cheerful11y given on every occasion. 

Respectfully JOurs, 
Your Obedient servant, 

Hubert A. Allen, 
Lieutenant Colonel. 

Commanding 53rd. Regl. 1. N. G. 

REPORT OF COLONEL BISHOP. 

llEAOQUARTERS 54th IXFTY., 

To the .A.djuta?<t General Of Iowa. MUSCATINE, IOWA, AUO. 31, 1905. 

Sm-In compliance with General Order No 16 A G 0 Des •·1 1 Iowa J 
8 

· • · · . n o nee 
• une, · 1905. I have the honor to report that I Issued sue~ 

Ge~eral and Special Orders as I deemed consistent to Insure the prompt 
an T~nlf;~';' compliances with the above General Order for encampment. 

1 
e e d, Stalf and Non-commi881oned Starr of the 54th Infantry 

n compliance with my Special R equest, preceded the Re • 
;amp and arrived July, 23 1905, enabling me to hold a scboo~i:e~:st~:t~ 
ion and make arrangements for the arrival of the troops c 

A. ~~~~a;~r~~~~::~· ~:~A. G. 0. Des Moines, Iowa, Jul;, 19th and 106. 
and from camp Al~boug~ July,! 27, 1905, provided for transportation to 

. amp e arrangements were made by the Ad 
jutant General, with the railway companies th t . 
from one to two hours and the ba ' e roops were delayed 
as It did had not a Starr om ggage would not have arrived as early 
same be forwarded without c;:l (deu;;led for that purpose) Insisted that 
wall for transfer of railroads t ay. orne companies were compelled to 
to dklpllne and annoyan~e or ~o or three hours which Is a detriment 

roops. The transportation of b 
camp waR not •atlsfacto•·y as the tl orses to 
anfl Officers were compel,led t me consumed in tmnslt was too great 
pay nlluwance. 'The teaming oo/e~t horses for more days than their 
teams were rt>qulred to ggage to camp was lnsuftlclent as 
portatlon from camp was rE-move the garbage from the ground. Trans­
and railroads were mor very satisfactory, as six teams were provided 

The Commissaries e punctual. ' 
exceptions. were ample and of the best quality, with few 

The Quartennaster and Com 
Slate and Regimental Q t mi88ary building was occupied by the 

uar ermaster and Com I 0 
separate apartments, and each had key m ssary meers with no 
reaponalblllty for property questJonabie.s to the entire building, making 
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The camp was laid out by a previous Regiment, and as the buildings 
did not admit of a charge ot location, I wa.s forced to accept the camp 
as permanent. The topography of the camp grounds, In its present state, 
does not permit the laying out of a camp with proper 'drainage, or fn 
accordance with the Drill Regulations. The present location of the 
permanent camp grounds does not pl"ove satisfactory to Officers and men 
of the 54th Infantry. 

The Regimental camp proved more satisfactory than Brigade, In that 
Regimental Commanders were given full control, which enabled them to 
Instruct their commands preparatory for more extensl'Ve woY.k. 

T he discipline of the separate commands was much in;aproved, Officers 
and men performed their duy with fair knowledge and progressive 
interest. • _ . __ 

The Medical Department, under command ot Major D. S. Fairchild, 
was well organized and assisted the Regimenta.l Commander in com· 
pliance with G. 0. No. 10 . c. s. A. G. 0. on the :sanitation of the camp. 

The system of latrines was a much needed Improvement, and served 
itS purpose, as shown by tbe cleanliness of the camp. The bath house 
was also a welcome addition, much to the comrort of the command. 

The tentage wa.s ample and in good condition. 
The strength or the command was the largest attendance at camp 

s~nce the Spanish-American War, and enabled drills more in conformity 
with the Regulations. 

The ne-w equipment and clothing, not only proved useful, but added 
to the appearance of the R egiment, although many uniforms need alter­
ing to conrorm wlth U1e men's physique. 

The heavy fall of rain made the camp almost untenantable in its 
congested state and a small stack of straw was appropriated to place com­
pany streets in a sanitary condition. 

Guard duty was performed by Battalions (Colonel E . E. Lambert 
acting as special Instructor) thus enabling the other Battalions to have 
their full quota for 'drill. Outpost duty was performed at night, giving 
practical experience of protecting the camp under cover of darknessJ 
which proved to be interesting and more instructive. 

Jul y, 24, 1905, the troops arrived ln camp too late to admit ot any 
a .. t.u<;L ,..,.. ,...,.r,monl~'>~ f'~C'ent Guardmounting and Retreat. 

July 25, 1905. A. M. Battalion driB in close order. P . M. Battalion 
extended order drlll. G-uardmounting and P arade. 

July 26, 1905. Rain prevented dr1lls and ceremonies except Parada 
and Guardmounting. 

July 27, 1905. A. M. Wet weather mak1ng drill impractical, com­
panies were given setting up a.nd bell-bar exercise. P. M. extended order 
drill, Guardmountlng and Parade. 

July 28, 1905. A. M. Battalion drill. P. M. advance guard, fo r mation 
tor attack, Guardmouating and Parade. 

'July 29, 1905. A. M. Battaltons drilled bell-bar exercises by m usic. 
P. M. Regimental drtll, t roops reTlewed by t h e Governor of Iowa and 
Retreat. 
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'1r July ~0, 190s. A. I\1. Church Services. P. M. Muster and pay ol 
oops, uardmount :o..nd Parade. 

J"uly 31 190; Th I 
'than breaking . e ear Y departure of troops prevented other duties 
for home statiOn~~mp, and policing grounds, previous to entraining 

In closing my t 1 ment of the Gl repor have the honor to recommend, for the improve-

That the m~:~! 
hardship to com a um strength or companies be increased, as it is a 
:t~trength of 52 ;' ny commanders to require them to furnish an aggregate 
camp g reatly Iuor fcamp ~ut of a possible 55. The smaller attendance a.t 

More unifo er eres With the progress ot instruction. 
mantlers cann~msfit~d e~uipment to each com~any, as company com-
1Inless they hav arty nine men correctly Wlth forty-nine uniforms 
his equipment :J~hlarger s~ock to select from and each man should have 

Better tran~ out havmg to borrow from some temporary absentee 
promptness andportatlon of troops, baggage and horses will educa~ 
with whl h th encourage mounted Officers to bring their own horses 

U if c (y are familiar. 

woui: ~~r:n ~s chests and lockers etc., provided for the companies 
Regimental e baggage and make t ransportation easy. 

more responsibf!~:a~termaster and Commissary Officers might be given 
PI"'ve an eduCSf: Y n providing for the arrival or the troops which would 

Quartermast ion of advantage in case of active service. 
QUarters where~h!tnd Commissary should be provided with separate 
-or questioned. r accountabil!ty for property would not be divided 

The orderin~ of Re . 
to report for a h gtmentaJ. Field, Statf and Non-commissioned Stat! 
insure uniform;t sc ool of i~struction one day previous to camp would 

Y and fa.clhtate In the Instruction -at the troops. 
Very respectfully, 

Frank W. Bishop, 
Colonel comdg, 54th Infty., 1. N. G. 
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H.}!;PORT m' COLOr..EL LI. COLN. 

HL\Uql .\H.lt::R!i fJfiTII l:"'i}."ASTitY I. S O. 

AMEb, IA. AGIJ. 25, 1905. 

1 of towa vrs Moines, Iowa. 
Tile Atljlltant GCII.I'TO 

1
• bmlt the following report of the-

SIII,-1 bave the honor o suI N G tor the year 1906, In com­
( duly of the r;~th Infantry, · · · 

tour O , 16 A 0 0 June 8, 1906. 
pllance with G. 0. No. · · · Rc lment and the Signal Company 

The several companies of the No g 
106 

A. G. o. July 27. 1905. Some 
r~ached tamp as sehedulled 1~1 S~ ~oml;any baggage to camp owing to the 
delay was experlent•ed n ge n 

11 t the street railway. ltb 
demoralized condl on o was rationed and supplied w 

Upon reaching •·amp each company d grounds were 
I 1 Tent floors were scrubbe ' camp 

cleaning mlljler a s. red tor octupancy. 
drained, t~nts dried and prepa f A 1st bad co'fered the greater part 

The beavy rain of the ulgbt o ug.t three Inches or water, making 
unds with from one o In 

of tbe camP gro d b work very trying In putting tbe camp 
the mud ankle deep an t e ~ •ter was drained off tbe camP 

dill After tbe suuace w~ ltl sanitary cou on. I d In good sanitary cond on 
was soon In proper condition and rema ne 

for the full tlmo occupied by the rcg~m~~~ust 3d and was uninterrupted 
Full and regular work commence ' 

during the regiment's stay In ~a;'~ 111 Regulations up to and lncludln~ 
The tlrllls covered the ent ~ ~lh emonles Including "Review. 

"Evolutions of the Regiment, ,;' ,. 011 ~~~ Mounting" and "Muster" bY 
"Parade," "EIK·ort ot Lhe Colors, 
the lnspeotor General of Iowa. given, the Regiment, after 

ln addition ShellH Tent pltchlngcwas I 4 minutes. At the signal 
1 tlng a Shelter Tent amp n ed 

lnstruotlon. ('Offill c • I ld their tents the regiment was form 
"To Anna." the men all being n• e 1 At the signal "The General» 

h b or action lz\ 15 se~ont s. h 
ready for t. e marc 1 I d and the regiment forme(\ ror the marc 
tents were struck, pnc <S r oso 

In 6 minute,;. .., t made a practice march to 
On Saturday, August 6th, the! re.,.mrn P There the regiment went 

t polnl ~lx miles rom cam . 
North River o a P l . s to guard all approaches to the camP 

plarlng Out- os s so a ed h the 
Into bivouac, re lment's position was reconnoltr y 
!rom all directions. The g D Moines but no attempt was made to 
11th cavalry U. S. A. from Ft res d n 'the alert on the march out 

b 0 t Posts who were oun o . 
engage t e u - ' died as an "Advance Guard," under the com-
the 1st Battalion was han 2d B ttallon under Mal. Tinley, was held aa 
mand of Mal. M_enttzher;3~~attal;on under Mal. Turner protecting the 
the main body, e 
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column as a. Rear Guard, Lt. Col. Bennett assisting. The work o! the 
several Battalions was quietly and efficiently performed, no contusion 
resulting. The men stood the march well, only a few prostrations of a 
light character. The column on its return march was protected by 
mount~d scouts who searched the country thoroughly to the front and 
flanks. "We found the roads very rough and closed In by high weeds 
which made the marching very uncomfortable by cutting off the light 
breeze that might have been refreshing on proper·ly cared tor roads. 

His Excellency, Governor Cummins, reviewed the Regiment August 
Stb, and witnessed a drill In camp pitching and extended order, and 
expressed himself as pleased with the work of the command. 

The Regiment was promptly paid off the night of Aug. 8th and morn­
Ing ot Aug. 9th by ~1al . Guy E. Logan. 

Wednesday, Aug. 9th, lbe Regiment broke camp, rolled tents, plied 
floors, and policed grounds thoroughly, leaving them In perfect order, 
and relurnetl to their several home stations as ordered by S. 0 . No. 111 
A. G. 0. Aug. 7, 1905. 

Tbe quarter-master, Capt. Lane, handled the baggage of the com­
mand as promptly as was possible with the condition of tbe street rail­
way. 

The food SUJ>plle<l was good and promptly Issued by the Commissary. 
Capt. Brewer, and no crlllrlsms were beard. The water was more or 
less mudd~·. but not cleemed Impure. 

The new sJ nks provided the camp were certainly a success and a 
great Improvement over any system ever used In any previous State 
Camp. 

The sanitary conditions or the camp were carefully looked a!ter by 
the rnedlcnl department, J\Inl. Jay and Capt Conkling, and the perfect 
condition ot the kitchens and Co. streets showed bow closely they 
looked a!ter every detail . The tact that every man was fit ror dutr the 
morning of Aug. 9th speal<s well !or the health or the command, which 
worked bard and under new conditions of living. 

Tbe Signal Com~,>any, under command or Capt. Dornback, was en­
camped to the north o! the regular camp and was a well disciplined, 
hard working body of men who Improved every moment of their tim& 
in Jlerfectlng themselves In their line of work. They were ever ready 
to r~nder service when called upon, and are a credit In every way to tb& 
state. 

The discipline or the Regiment was good; but as usual a few recruits 
exp~ed their Ignorance, as well as unsoldierly greenness, by their at­
tempts to ape the manners nod appearance of veterans, but as a body 
the Regiment Is a most worthy body o! young men. 

ThP m•thod of Inspection In the Camps or this year was, beyond 
question, a very great Improvement over any bad heretofore. The Guard 
has out.o;rown Its ldndergarten period and It Is no longer, it It ever 
were, ne•essary to have a watch placed over the Officers and men of the 
Guard while they are In Cam(>. 
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In this year's Camp the Inspecting Officer saw each regiment do its 
work as m·dered by its Commander, and bad an opportunity to jttdge 
of Its efficiency and the thoroughness of its instruction and discipline. 
set dr!ils and programs ar~ ah·!ght for High School Corps, but it Is 
belittling to soldiers to treat them in a way that implles unfitness to 
even conduct an ordinary rirlll without the directions of a set program. 
And too, It Is In the direction of Improvement to gl\·e up the old mark­
Ing system. "Poor," "Efficient" and "Excellent" are sufficient fo r all 
m!lltary marking& o! conclitlon of organizations. If "Poor" muster the 
Company out of the service, If "Efficient" the Company Is serviceable, 
If "Excellent" the Company Is to he commended. Twelve efficient com­
panies make a better regiment with more good feel!ng and esprit de 
cotps which makes fighters, than the same twelve companies grading 
from 80 to 100. Markings tor target practice and attendance are facts, 
while markings for drills are simply opinions, and too often the drills 
not under \lke conditions so comparisons can he possible. The feeling 
of harmony existing in our Camps this year was most pleasant and 
encouraging. 

Enclosed will he found G. 0. No. 1 Hdqs. 55th Inft. I. N. G. dated 

.July 21, 1905. 
r have the honor to res(}ecttully make the following recommenda-

tions: 
1. That no company be allowed to attend camp which cannot take 

~nto camp eighty per cent of Its enlisted strength with two commission­

ed omcers. 
2. That camps be held for a period of ten days. 
3. That at least 1000 rounds of blank cartridges to each -company 

should be supplied tor use in camp for the proper training or men In 
fire control. Marksmen who cannot be controlled under the excitement 
ot maneuvering under fire wlll be of very little more value than un­
trainecl men, for troors can be held for the decisive moment only when 
under perfect fire control, and such control can only be gained by 
work such as blank cartJ•Idges wll\ permit. 

4. That each Battalion, under command or Its major, he assembled 
each vear for two day's work In target practice. This would give val­
uable· training and Interest autl Instruct the men In r\11e firing. 

5. That each major lJe allowed to visit bls Battallon once or twice ll 

year without expense to b_imself. 
G. That leaves or absence and furloughs be not given later than 

thirty days preceedlng camp, unless required by extraot·dlnary causes. 
7. That railroads tn·ovlde trains for the return of troops to their 

home stations, so the Regiment as a bo~y can leave Its camp and be 
embarked for home on the afternoon of the day upon which camp closes 
and avoid necessity of companies being compelled to Jay around, wall­
Ing tor trains. The last day In camp can be made a day or Instruction 
and worlt and tbe state not made to pay for services or a Mlcawber 
11ke Inaction. 

8. Absence from "Check Roll Call" at "Taps" w~s caused mainly by 
Inability of men to return to camp In time calculated upon on account of 
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uncertain car service. It, troop trains could te arranged to take men 
to town and return them on prearranged time, said service would be a 
great convenience to all concerned. 

9. That only manufactured Ice be Issued to troops when tt ts pos­
sible to obtain such Ice. 

10. That the Regimental Commander have control of all details regardicfr 
target practice as well as along other ljnes of work, and that the Depart­
ment of Inspector Small Arms Practice be for Instruction and not com­
mand. 

I have the honor to submit the following recommendatto.ns by the 
stort of the Regiment, wnlch I fully endorse: 

1. That all blanks used for reports, returns, muster and pay rolls, 
etc. shall conform strictly to forms used in the U. s. Army, thus re­
quiring no change In methods when in service of the United States. 

2. That camp sutlers, if allowed, be compelled to obey all orders 
received from the Chief Surgeon o! a camp regarding anything otrered 
for sale by them, giving the Surgeon full power to prohibit sale of 
undesirable sturr. 

3. That water and garbage cans should be marked with large letters 
"Water" and "Garbage" respectively, also tubs used as "Urinals" should 
be marked as such and stored separately from all others. 

4. That a bole should be dug 20 Inches deep and 4 teet square and 
cased with a wooden frame and to be 4 Inches higher than surface of 
ground at e(lcb kitchen, for the water cans to be set Inside of this frame 
and the frame filled with clear gravel around cans to absorb spllled 
water and keep the place clean and wholesome. 

5. That hospital mattresses and pillows be condemned and new ones 
procured, as the old ones are a source of danger. 

6. That all bed sacks be washed and disinfected before being used 
again. 

I desire to express my appreciation of courtesies received at your 
bands and the ever ready aid given In every way possible to make the 
tour of duty or the regiment successful and pleasant. 

Jas. Rush Lincoln, 
Colonel 55th Infty. I. N. G. 
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REPORT OF COLONEL H U:MPHL{EY. 

SJOt"X CIT\~, IOWA, XO\'. 28, 1905. 

To The Atljutant General o( Iou·a, Des Moines. Iowa. 
sm.-I have the honor to submit the following report of the tour 

ot dutr ot the 56th Intantrr at Camp Cummins, Des Moines, Iowa, !or 
a period ot eight days, from Jul)' 6th, to 13th, 1905, Inclusive. 

I arrived at Camp Cummins early on the morning of Jul)' 5th with 
my Adjutant. Quarter-master and Commissary Officer. Found ground 
tor camp had been selected and staked out as seemed best br your 
department. taking Into consideration the conformation of the ground. 
Camp was In column of companies. The Companies commenced to 
arrive at eleven thirty a. m. on July 6th and all were well In camp by 
live p. m. with the exreptlon perhaps o! one company. Floors bad bean 
provided tor the tents anrl upon arrival of the companies, these, with 
canvas and straw !or bed sacks, were Issued by the Quarter-m:tster so 
the regiment surrered no Inconvenience and were well settled by seven 

p.m. 
1 n!ormal guard mounting was the only work performed on this day. 

Regular routine or camp was startetl at nve a. m. July 7th and continued 
until the morning or July 13th. The Instruction was largely to batta­
lions as tar as drill was conrerned. 

Guard detail was by companies and was found to be most satisfactory 
and great Improvement over previous camps, as each company had the 
advantage of drill at their home station and by reason of this system, 
the relative proficiency of the different companies was more easily 

determined. 
Close Inspection from a sanitary standpoint were made daily by the 

Commanding Officer and the Surgeons. Company ofllcers and men were 
carefullY Instructed In regard to the errect of sanitation on the health 
of the Command and 1 are pleased to report that the result was all that 
could have been expected. There was practically no sickness with excep­
tion ot one or two cases where trouble was contracted before coming to 
camp; thes• c•••• were well takPn rare of and the men sent home In as 
good condition as could be ~>xpected. 

The new sinks erected by the Adjutant General's Department. after 
a little experience, were found to be an Improvement over the ol·l way, 
hnd they been more cl\refull)' construoted, but think would only be of 
value In a permanent camp. Owing to the present condition of the camp 
ground and the many l'nconvenlenoes getting to and !rom same, It woul<l 
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In my judgment, be better for a year or so, to have the annual encamp­
ment at some place within the confines of the regiment that might be 
decided upon latter. 

The selling ot privileges, especially for a sutler's quarters, I think 
very detrimental to the discipline and health of the regiment. 

This regiment, having a competent as well as an experienced Chap­
lain, could In my judgment do away with Y. 111. C. A. quarters, as I can 
see no advantage and possibly some disadvantages. This being a school 
of Instruction In Military duties Instead of religion. 

I would respectfully recommend that Quarter-Master and Commissary 
stores for entire tour ot camp duty be Issued with perhaps the excep­
tion of fresh meat and bread. which could he by due bills, and recelpta 
taken therefor as soon as possible after the arrival of the proper o!flcers 
at camp and that same be returned and receipts taken therefor before 
such ofllcers leave camp; that ground should be lett In same condition 
as It Is found In, wear and tear excepted. 

As to Inspection of the regiment by the Inspector General's Depart­
ment at camp, would say that as far as I have been able to observe In 
previous years, It has In no way Interfered with the drill or Instruction 
of this regiment. It Is my judgment that the old order or Inspection 
should be resumed; It was certainly a benellt to the regiment In that 
It kept each company on Its mettle to he llrst In every thing. I do not 
want to seem to be unfair to my officers by saying the regiment would 
not be effective without It, but I do think that any Inspection helps the 
officer In his duties. As to tlme of Inspection to show the companies to 
the best advantage, I would say while at camp, when they will certainly 
be In best condition. As soon as the companies return to their home 
stations, after the tour ot camp duty, It has been customary to relax a 
little from the strenuous etrort.s put forth preparing for camp and com­
panies are largely Instructed In target practice only atter January 1st, 
the old routine Is resumed In the armories and the companies recruited 
for spring and summer drills. 

The Hospital Corps as now formed Is a great improvement over tb& 
old way and I wish to thank Major Macrae and his asslstanta for their 
splendid work. 

A bouse tor shower baths was In course of construction but as It 
was not completed before the expiration ot the tour of duty ot the regi­
ment, I can make no report as to ita ell!.clency. 

Never In my experience have I known the oll!.cers and men to take 
more Interest In their work than at this camp, their soldierly bearing 
and action• waa a source ot much satlstactlon to the Commanding Ofllcer. 

Very respectfully, 
W. B. Humphrey, 

Colonel 56th Infantry. 
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LIST OF FLAGS 

Carried by Iowa reg iments during the War of the Rebellion, de posited i n 
Capitol Bullding. 

.;; .; .; 
c .. " " 0 Arm of Service . 0 " "' ~ " ii .. z Cl 0 

CAVALRY . 
First rel'iment ....... ............... -··· .. · ··· ···· · · ··· .. ···· ·· · · · · ···· ...... 

4 

!~!~;~ .••••••••• : ±·~ft~; •••••••••.••••••••••••••••••• : ••... :,···~ .• ! 
INFANTBY. 1.. .. •. 

• 2 .... 

~ 2 :::: 
1 2 .... 
2 I ..• 
2 1 .. .. 
2 2 ... . s 2 •••. 

'"3 i .::: 
2 2 .••• 
1 ....... 
I 1 .•.. 
4 3 .. . 
2 2 .. . 
s 2 .. . 
1 2 . .. . 
1 2 .. .. 
I 2 .. .. 
1 1 ... . 
1 2 .. .. 
I 1 .. .. 

Twenty·Iourtb re~rlment.. . .. .......... . . .. .. . ....... . .. ... ~ '"3 :::: 
2 1 ... . 
I 2 ... . 
2 2 .... . 

. ... 1 •. . • 
2 .. .. ... . 
2 2 •••• 
1 
I 1 .... 
2 1 •. •• 

Plrotlnfa n t ry (60th U. B. vol.A. D .) ... . ... ......... . .. . ... . . . .. . . ... . ....... ~:.:.:.::.:.:: 

Total. ... .. .. .. .. .. .. . . .. .. .. . .. .. :.. .. .. . .. .... . . . .. . . ..... ....... ... . .. 70 59 12 

FLAGS CARRIED IN SPANISH·AMERICAN WAR. 

lftiethlnfantr{ .... ............... . ... . .................. one banner, one national gaa-J
orty·nlntb Infantry . .. .. ........... .. ..... . . .... ...... one banner, one national daa-

!n~:~:~~~3ff~t:%tn; ::.: ·.::: .:·.::·.:::: . ::::::::::: : :: :: g~: ~:~~=~: g~: ~:tJg~:l a::: 
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NUMBER OF PERSOI'<S SUBJECT TO MILITAR Y DUTY. 

Numb•r of l'ersoas Subj ect to Military Duty, as Reported by County 
Auditors, 1904 and 1905. 

Counties . 

I 
Number.[ I Number., 
---- Counties. 
1901.,1905. 1001.,1905. 

Counties • 

I 
Number. 

190,.,1905 • 

Adair .......... 12,4&1 2,5911Fioyd. .. .. .. 2,523 2,807
1
Monona . 2,5G91 2,601 

Adams ........... 1,8!17 2,017 Franklin ..... 2,4..13 2,326 Monroe .. . .... 3,782 , ,082 
Allatna k ee ... .. 2,758 2,SG3 Fremont..... 2,uo 2,.)6{) 1\'Iontflomery.. .. 2,566 2, ~20 
Appanoose .. 4,316 .a.,219

1

GrAene • ... 2,695 2,7I6Muscatine .. ... . 2,138 2,3U 
Audubon .... 1,69.J l,92tGrundy . .. . •2,209 2,H90'Brien .... ...... 2 52l 2,686 
Benton ........ . 

1

8.289 3,<'!5 Guthr ie ...... 2,393 3~ •• aso
0 
•• oPa•fcceeola . ............. ~ •• 2:.

79
>1
1 

~ •• 935.:~ Blacl< fla.wk .. • i,79B <,676 Hamilton .... 2,628 "" • u ~ 
Boone . . . .. . I , l50 d.,4t9 Hancock. . 1,69ij 2,07l 1Pa o Alto ... ... . 1 953j 1 860 
Breme r ....... 2,21i 2, 131 Hardin. .. ... 3,125 3,216 Pl)'mouth. .... . . s:370 

2
s:.t;!6

1 Buchanan. . ... 2,6tU 2, 766 Harrison. . ... 3.4fiD 3,574- Pocahontas...... 2,313 .,u 
Buena Vista ... 2,631 2,5iU Henr)•4 ...•. .. 2,922 2,899 Polk ........ .. . 14,709 10,662 

~~t6~':in .. ::::.: :: ·~:fo3 ~ :~Hf3:rit'61d·i ::: i:M~ ~:t~'~J;g~::;,,~t:~.i~:: g:~ i:~ 
Carroll ... ....... 2,162 2,1li0 Ida .......... 1,391 1,651 RingJI'old ..... ... 2,058 2,862 
Oass ..•....•.... 3,165 3,3:J2 I owa ......... 2,6St 2,777Sac .... ... .... 2,376 2,781 
Cedar .. .. .. .. 2,&10 2,8!11 Jackson .... . 2,8'76 3,218 Scott.. ........... 7,830 8,618 

8~~~~~~rd.~ .. :. g:~8~ t:1:r~~~~on::::: ~:r/A ~:n~:~ro"~~~ · .. ... :·.:: :: ~ ::~: N;<: 
sr~~::s~~:.:.::: ::~ i:~~ 1g~~=.~~·:: .... g·~ t::~~~a.;;~· ........... ~:~n M:rl~ 
Clay ............. l,ll31 2,015 Keokuk.. . 3,·182 3 ,£Bt !Ta~tor. ...... .. 2,582 2,7<0 
Clayton ......... 1,235 &,3:>2 Kossuth ...... 3,659 4,009 Umon .. ... . ..... 2,236 2,357 
Clinton ....... 5,1l0 0, 100 Lee ..... . . .. 3,511 5,291 Van Buren ...... 2,363 2,,69 
Crawford ...... a,20'l 3,667 Linn .......... 5,566 8,432 W""al1o . .. . . .. 6,090 6.686 
Dallas ... .. ... .. 3,139 8,2l2 J,Jouisa . ... 1,703 2,009 War ren ... ... .... 2,79£ 2,9S1 
Davis. ... .. . 2,0H 2,102 Lucas .. ..... .. 2,118 2,2&1 Wa.shlngton .... 3,171 3,165 
D ecatur ...... 2,510 2,597 J.,yo n . .. .. .. 2,029 2,056 Way ne........... 2,519 2,818 
D elaware .... ... 2,5~ 2,781 Madison ...... 2,660 2,001 Webster . . ....... 4,810 4,007 

Br:k~~~~~8:.:::."t:~JS2 f:~~ R:J:~i~~~~: :: :: ~:iU~ ~:2~i ~i~~:~gFe0k :::: ~:~ ~:= 
D11buque ........ ,8,791 8,671 Marshall.. •. 3,939 ,,038 Woodbury....... 7,il86 10,839 
Emmet ....... ... 1,1131 1,578 .l\11lls ... .. .. 2,321 2,278 Worth............ 1 ,600 1,698 
Fayette ..... ... <,610 ,,826 Mitchell ..... 2,U3 2,283 Wright .... ..... 2,179 2,988 --- ---

To tal.. .. .. . .. . .. . .. . ... •. . .. .. .. .... .. . .. . ..... •• .. .. . ... ... . .. 813,50U29 ,68S 
" Number taken from lor me r repor-t; no report filed. 
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OFFJCERS C OMMIS S IONEU A ND RE-COMMISSIONED. 

OFFI CERS COMMI SSIONED AND RE·COJifMI SSIONED FROM NOVEMBE R 
30, 1903, TO NOVEMBER, 30, 1906. 

B RIGA.DlBR- O:mNBIB.A.L. 

Name. Date. 

Thrift, W illiam H., Adjutant General. ... .. . .. ..I ... ... I Februa ry I, I OO.S. 

OOLON'IllLS. 

Name. 

B~:~~w~m~~ ~: :: : :: ·· .. .. :.::::·:::::::::::.:::: :::::::::::.: I ~~b , n:~g~~:~=: 
E vans Wm H . Genera! Insp.S. A.P ...... .. ... .......... ... .. . Octqberl21906. 
Humpltrey, Wii\lam B .......... .. .. .. . ..... .. .. .. ..... .. .. .... !56th ;\J>rtl20,191H. 
Lincoln , James Rush.. .. ......... .... .... ... ..... .. . .. .. .. .. . .. 65th March 26,1906. 

l..llllOTillNA.NT OOLONillLS. 

Name. !I 
Cooke , Thomas F .. .. ....... . ....... .. .. ..... ... .... .. ... !56th July II, 190,, 
Allen, Hubert A .... ..... .... . .. ... . .. .. ... ...... . ....... .... ,6Sd r May 8, IOO.S. 

f.;'~\;.;J~J1;Ni':.~~'l<l . -?.~~~-~~ - s-~:.~on G~~~~~!: : :: : : . :::::::: 'Mth n:~ ~·1~· 
MAJORS. 

,.; 
Name . 

!; 

" i :! 
" ;: Cl 

~hanthmd, William T........ ...... .. . ............. ... . 
F:f:.~'lt.~:"o~I~ 8~~J~~nJilr~~~-n~:.~: .~:::::: . :. ::: : :: :·:: . 
Fisher. Frank R ..... .. .. .... ............ ........ .... .. .... .... .. 
Grant, Oh~lesSI:>Sur~reon ..... .. .... .. ............. ...... . .. . 

~~~~1f'hii~~i> :.--: ·:::::. · ....... :·:: :::::: .. " .. ::::::: :: :: ." 

~
ume,JohnT.,Asst.Ad[t . Genl .... , ...... .. .... .. . . .. .. 

, D. Arthur, Sur.reon . ..... . .. .. .... . . .. . . . ........ ... . ~nso'('j,EizaO ................ ..... .. . .... . ..... . . .. .. .. .. .. .. . 

~
~6a0ri, F':-~:!C·£.sJ:: 1~~\: ?~~~. · Ge'ni' ·::: : ·: : :. :: .... : .' · · · . 

~f."eel-Jlm~~~l::: ·::::. ·:::::::::::::: .::::::::: :: :::::: :· 
rker, Geor~re M . .. . .. ........ ..... .. ............. .. .. ..... .. . 
well, Louis J................ .. .. ....... .. .. .. ...... .. 

156tb May8,19()1. 
July'· IOO.S. 
MayS, IOO.S. 

6Sd March 26, 1906. 
'5itii ~·:e~.~~-
Stth March 20, 19()1 . 

~~~.~~gJf.·· 
63d June 6, 1905. 

Aprill,l~. 

'56tii ~oe 7.19CN. 
ayU, 1906. 

65th March 26, 1906. 
156th ~~~~26~?006. 63d 
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OFFICERS COMMISSIONED AND RE-COMMISSIONED- CONTINOillD. 

CAPTAINS. 

Name . IJ ~ " i ~ 
;: ~ 

Cl 

t~~~f.:8jt~~~.;r.::r ·C:i::I iispeci;;,: ·s : A.:· i>:::::::::::::::·j.o I 65th I ~~Y\1~oo~oo.s. 
Ban"& au \:v " ... .. " .. .. ........ · ....... ·.. .. .... .. .. E Mth December 19, loot 
B a tl 806~~'0 .E ......... · ...... .... .... · .... .. .. . .. .. I 5-Ith May 9 loot 
Bar 3y, A bas. w'""" """ .. .. ...... .. ............ .. ... . · F 63d June i , 1scxi. 
B~~~ W 9mo~':.Isli · Re .. .... .. .. .. .. · .. ..... .. .. · F <65th July 17, 1906. 
B 11 Wlii • ll'imental Ad jutant..... .. . .. .. .. . . 156th July 14, l9()1. 
B:rkebile~'f'llos . A .. .. : .. .. · .. ::::: : ::::::::: :::::: :: : :: : .. b gg~h 'fJ:~e7:1~~2:;, lOCo< 
B~~;~r.pd~l~'l:lCo~m•ss~ry .... ...... ...... . .......... .. > 65th Maroh27, IOO.S. 
Brown:Ro&O ., - ~mm•ss~~~::::::.: ·: :: . : ....... . ... 'b ~t~ i':>~TI 2ls \~ 
sryfjnt,0AI ert ~- ..... . .. ... .. .. .... .. ........ ... . .. .. ... . L 64th ~anuar:f SO ioo.s 

""t e, eor~re .. · .... · ...... .... .... ... . E 66th une 26 tool; · 
8~fsgg• 2f0tf~~'!"a RJ" ...... .. .... .... .. .. .... .. .. .... .. ..... K 64th anuary 19 i9()1. 
Oonklin~r Wi~b.!'rsr"A' " iT "ts"" " "··-- - ........ ... I 63d Februaryii,1oo.s. 
Cotton charles W " ss s an ur~reon .. .. .. . .. ..... · .. ·· May 8, IOO.S. 
Dalzell' Thomaa 0 .. .. "" ... ... • " .... ".... .. .. ..... .. .. B 63d February 7, IOO.S. 
Deerinir :A B A ,iai" '£8 .... ..... .... " .... ...... .. .. .. L 6Uh September 6, 190.S 
Dombacl.:, nha'rte~8M. "'Jhrs~'5ieon'f'(j ...... ...... . ... . ... · .... -- Ma;p; 8, 1906. 
Dra~roun F d ' ~rna 0 • · .. • " ........ .. · ·.. Apnl19, 19()1. 
Edwards' H~e ry a· .. .. ... .. " ........ " .... ... .. .. K 6Sd October 24, 190.S. 
~i~~o".;.?."I~';.{•Jt · · Qu&~~;.;;;&iit.i i- ::::: ·: ::: --· .. ·:::: .: : ~- gg~h tri'I'~'ll~i~ioo.s . 
.Emmer& Max W ... .' . .' ... . .. .. .... ::: :: ::: : ::::: .. . ::::. N ~~~ M"W·~~-
J~:ft~y.J~;~~'h U.R'. ~~II'• mental AdJutant. .. . ... .. .... 61th Ma~ch'26 lOOt. 
FJ nn Wl1lard M · .. " .. " "".. .. " .. .. ... .. · A 61th May 6, 1000. 
olist 'Edwin S . Inop S .A,'p ... " ... ........... ... ..... .. H !56th September12, 19()1 
H yatl Norman' !> · · ..... .... . .. .. · ....... · · .... · October 17, 19()1. 
~a"~~'n"l , Albert M., Re~rim;;n.iiiiA.'dhiiilni" ... .... 0 gg~h iu~r1 1·1 1~ j~~nao:-riJbb~~et:~ i~ta8~ sur~eon . .. . ... . ·:::. :::::.: ::. :: :. .. . ~y 20, ·1~ .. 
J ohnson' Elza 0 ·• ap a n · ... · .. .. .. .. .. .. .. . 66th June 21, 19()1. 
Johnaon' Geor~re M " ..... .. .. . .... .. .. .. ........ .... ... M 63d January 17,1906. 
Karns Howard G .. .. ...... .......... ...... ...... .. · .. · M 6Sd June 12,1905. 
Kern Barry Quart ... . .. t ........ .. " .. · .... · F 65th February 27, 190.S. 
Kinll; EllJott R ., As:t~Taa:t 1{----··· · ·· ·· ·· ·· ·· · ·· · 54th Alarcb 29, 1004. 
Knap11~Herman ur~reon " " .. .... · · .. .... Jlfay 8, 19()1. 
Lane, Herbert o. Quarterma'8t .... .... .... .... .. .... 0 66th November 22.IOO.S 
Lori nil' Frank W .. . er ... .. . .... .. ...... 65th May u, IOO.S. 
Lucas Edwin E .. ........ " .. " .. "" " · .. .. · M 156th May 23 19()1, 
Ma lon'e y, John J .. ... ... .. .. .. ....... ....... ...... .... .... M Mth Au~rust S, 190.S. 
Martindale EdwardL"li.88iioi""t' s"" ' ... .. ... · D 66th June2,190,, 
1tlaaon, Osc'ar H . L cfi 1 · an ura-eon...... .. . .. .. .. ... MayS, 1906. 
Mc?,ord . RobertL "Jr ap ••n .... ..... ..... .... ......... · 6Sd ~uly9, IOO.S. 

M~1r:~· w~~Dije J.'.' .. . ::::·:: ::: :: :::: :::: :·:: :: .. .. ::::: :: : N :=tg ogi6'~~1F-jlooi~ 
Myers' John 'c ...... "" ............ .. ...... ...... .. ·.... .. F 156th February 2o, 1906. 
Norton w s : . · .. "" ..... · .. .. · .. · .. · .. · ......... . .. . D 65th March u, 19()1. 
Parker Harry S.. .. .. .. ...... .. .. " .......... ...... ...... · 

11
0
1 

btth No"ember 20 1906 
Payne Ro81eel s"""" .. .... ...... .. .. .. .. ... ... .... 156th September~190.S 
Pnce 'Bertram j .. """ ... .. ... ".. .. · .. .. · .... ... C 65th June 26 19()1. 
Raichle John G ........ . .. ........ .. ...... .. .. .... .... .. .. . G 156th June 13'19()1. 
Reinhart Oscar .. .. . .... .. .... ...... . .. ..... ......... H 64th Septemberl2,19()1 
Rutherford Rioh',;~;.· :o· ...... .. .. ..... .. ............... L 66th December28 19()1 
Rutherford' Thomaa n· ...... .... .. .. ...... .... ... L 65th October 26,1001. ' 
Skemp Charles p ............... · .. · .. · .. .. · .. .... .. L 65th May 81 19()1. 
Bcbmlt't Louie .E :: :: · · ...... .... .. ..... .. .. .. ..... . A 68d AprlliO, 1906. 
Smith, Will F . Insp s A p · .............. ....... .. ... H 6Sd Aprll7, IOO.S . 
Thrift William H · · · · .. · .. .... .... ..... .... ... .. . .. . September29 lOOt 
Thursion Lloyd . · · .. .. .. " .. .. " ..... .. .... .... · AI6Sd .. September 1il1oot Triplett H L ...... """" .. "" "".. ............ .... .. .. I 65th June 16 19()1 ' 
Ut e_y, H'arr'y a· ... .............. .. " ............... ·.... ..... :K Mtb October 21 ioo.s. 
Walburn, Albert A. ·Chap( { ............ . .... "...... .... D 63d Apr!! 25, 1006. 
Weatherwax Wm w • 0 ........ " ....... .. .. ·...... 65th Apr~l25 1906. 
Whipple James E' ·" .... .. · .... · .... .. . .. ..... .. ... . .. . D 68d June 13 '19()1. 
Wlioon,Barle:r_B .:.:: ... :::::::::::: ........... . ... ...... G 63d September2t,loot 
Worthln(ton, Emory 0., Rertmen'tai''Adlutant. ::::: : 1. ~t~ ;{•:,~g~·. \~·. 
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OFFICERS COMMISSIO:-IED AND RE-COMMISSIONED -CONTINUED 

FIRST LIEUTENANTS. 

::. 
~ " d 

Date. Name. c. 
" E " 0 :§ 0 

I 54th October 30, 1905. Anderson, Rudolph M.. ·· · · ................ L h January 11, 190·1. 
Baker, Aha . .. · ... · ............. · .. · "" c ~Jkh June 28, 1904. 
~'"\~olom3"'ti c0Edarnr ........ · ... · :::::."::::::::.:: F gJ~h ~1c,t~c~~.9i91~"· ~~~8r~~~~~t:-~:sr:::::: :::::::::::::::::::::::: :::::::·:::::: k ~~b *g~il~·fJ:: 
§~~~~:~l;,rw~~~t"::::·:.:::::- .... :::::::::::::::;: :::::::: r m~ ir:::ri~~s . 
\S~fc~~!~·Jj'~~~\~ .. ·::'::::::""" .... :. :::: ":::::: .. :: .. G 53d :b";,';,~:b'b:!\1~003. 
Edwards, HarryH .. ..... .. .. · ...................... k1 ~~~ ~:~~= ~f.g: l~: 
Ellwood han E. ...... .................. 5Sth M 22 1905 
Go.rton Georare L., Battalion Adjt .. .. · ....... .. " '.F' h A~:usbo, iooj . 
Gree n, Samuel B..... .. .... · ......... " .... " ........ " L M~h Octobe r 28, 1901. 
Greene, SaJnuel A.. · ·· · ·· ·" ·· •· "·· ·· ·· · · · · A 56th February 13, 1905. 
Helbill', Conrad F ........ · .. ·" ·" ....... " .... · 111 55th April !7, 1905. 
Hessler, Earle C.. .. .......... ·• · .. " ...... "" .. B 53d Deceruber30,1901. 

ug~s1~,~~~~~te~.<::.::::-::::::::::::::.:::::·:::::::: : : : :r M~g u~1!~~L¥·90i. 
"lforn8r, Amos Assistant Surireon. ····" · ·· · " ·• ·· ···· ·· · (j.' ssth September 18,1905 

~~~~\~:~ft;~~~~e:~~:::::::::·.::::::::::::;:::::::·::::::::: ~ ~~h if~~~~·:~j90s. 
J ohnstQn, Albert C ............. .. ................. ,.. H 55th JuJy 17, 1005. 
Ke n nedy Bur t .E .. · .. .. .. " .... " ............ ".. Mays , 1905 
K rause Qha rles S., A ssistant Surll'eon ............. " ... L .. . ••th September 25,1905 

tn os, E r1 c G . .. · • ........ ·• ..... "· ~ 90 
i ll'~ett, J oseehn, F irst Bi~nal Co ... · ................... ·M '56iii B~~~!i:g~g~·looa~ 
~~~tf&f.;~~roeo~ e · .... ."::::::::: .... ::·:: :: : ·::::::: .... C 54th NovemberG, I005 . 

McCord, Hobert f:. Jr , ...... "s"" .... .. .. ·.. .... .... M 56th tr_",i~ ~,' f~f: 
Mid d le t on, Oeor~te M., ASS istant Urll'eon . .... ...... · .... 5Ith D e cembe r 24,1903 
Mille r , Stanley . Com m issary .............. . .......... 'if 

51
th April!Z, 1901 . 

~~~~o~X~~~~JE. ::::·:.::·::·:::·.:::·.:::::::::::::::::: c m h June30. 190<. 
Ohlsehlaaror, Wm. P .................... .. .. ...... .. .... ~ ~~g ~~le~~::Oli2 , 1904 
~:~!i:~r~~':[i;; l :: .. :::::::::: ...... :::::::::::: .. ·: .::: .. .. M ~!~ ~~~~~~;,;':,·1901 
~';."j~~ ~~g~l~,D::. Ba~-~~I·i·~~-~~~~-~a~~ .: :::::::: :· :::::: KM Mth Aprilll . 1001 . 
R eichmann Edw. H ......... ,.. .... ... .. .. .... .. ...... 53d Cctober24,!905 . . 
Rln~land . Edmund A , Battalion Ad jutant. .. .... .. .. L ~it ir:.'ye3~~· f~t: ~~;ir:~{0'~1;,~~0,!''tJ'd-?, .. .. ...: .. ·.:: : ·.:· : :: ·: :::: ·::: 1 5llth June12,1905. 
S tarr, C?a•. Free man, Ba.ttollon Adlutant . .. .. .. .. .. .. .. 5llth March 2i, 1905. 

Adl t t 54th June I, 11101. Sf.eck, 1 . Bert. Battalion u an · .................... ·s· 5lth July 21, 1005. 

bmlt~~';;! ~ .. :: ... _ .. : ...... :::::::: :::::::::: :::::·::::::::: I ~~h r~~~~~:~~j_l90I. 
Bmlth, Bam. K., B&ttalion Adjutant .. ·....... "" '.F ~t~ ~~':,~~~:;.l,~k,. 
~[~~~~=~~· £~:-ci'vlf · .: .. .. ·::. :: .. ·:·: ·:::::::;·:·:::::::: F 55th November9,1901. 

~ro"~<~::e&·r!'~rn. •. Batt~'~?.n ~~-~-~~~-~~ ... :::.:::: .. .... ·n: ~5Jtth l~p~r~~~.l~i. 
Wllllamaoq, Ralph 0., B&tt&Uon Adjutant . ...... .. .... .. .. • 
Woellhaf, .Fr11,_nl< Q ...... ........ .. .................. .. .. . H

0 
54th October81,190f. 

You nil', Jesse 0 . . .. .. .. .. .... .... .. 58d April25, 1905. 
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OFFICERS CO MMISSIONED AND R E-COMliU SSIONED-CoNTINUED. 

SECOND LIEUTENANTS. 

::. .. c .. .. 
Name. c. ~ Date. 

8 .. 
8 :9 

t~d~:.•tt~1.''lphM .............. :_ .. _:_ .... _:_::.:-_::::.:::.·:::::·::::::::::: t nrg ii:;:~l~\-:~.1901 
Blosser Z!avmond W. ..... .. ........................ .. .. LF 50th November 9, 190f. 

•· 6<tb Janu ary 11,1901. 

~ ~~g tfa~~h~~r~5. 
M :Nth Apr il 20, 1001. 
M 53d June 12, 1905. 

~ ~w. ~:~g~~u=· 
A 55th Octobe r U,IOOI. 
B 53d Decem ber30, 190f . 
L 65th May 81, 190.1. 

M ~~g 13~re'~\,~;~·i901 . 
1 55th May 25, 1905. 
M 5Sth il'n ua ry 23,1905. 

t< M~g Fe"?r~.1~2o, 1905 . 

k ~~h 13~~,:'.;,\,~/~ioo,. 
£ g:;~g :b'!.~~~~:;Zs,l90~ . 
b gg~h i~~r~~. ir:: 

AY M 55th April17, 1905. 
Luckb Rrd t , Ueor jl'e ........ . .... ..... .... .. ................. C Mth June 6, 1901. 
Lund, Fran k J . .. ..................... .... ............ C 66th January 4, 190i. 

~g8g~J;u~6i.'i.~r .. ~~~~~ ~'-ll'~~-1 . ?0.'.'"" :: : :: :: : ::: ::: M 66th :b'!.~~:b~~t 1903 . 

ltli.l;!ill I : ! ~~~~~ 
f)~rg~~01if,~n. '/>~~a~cis'A.: ::·.:·:.:::::: :::::·. :::::·.:::::: .. ... b 55t~ ~une15,1~. 
Walke r, Geor e !\{ .. .... .. .. .. ............................... E ~th A~M~: loo:: 
Wallac'!>. Pollc~l~ J .. .. . .. .. .. .. .. .. .. ..... .. .. .. . .. .. .. .. .. D 5'th 1anuary 11,190(. 
Whan, ueorll'e E . .. .. .. . .. .. .. .. ........ .. .. .. .. ..... . B 55th uly 20, 1905. 
Wllkinson,.Phll R .. ... ... .......... .. ...... .. ..... .... 

1 
G 55thl eptember 18,1905 

Woellbalj.nenry A .. .. ....................... .. ... ·.·.· ..... ·. AH \ ~tdh AOcptro
1
b
11

e
0
r.

1
B
905
1, 1.901. Wunder! ch, Charles H .. .... .... . .... .. . ... .,. 
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LOST FROM THE SERVICE BY EXPIRATION OF COMMISSION AND 
RESIGNATION. 

NOVEMBER 30, 1903 TO NOVEMBER 30, 1901. 

BRIOADIER-OENERALS. 

Name. I I Date. 

Byers, Melvin B., Adjutant General / .. / ...... /!February 1,11105. 

COLONELS. 

Name. 

Cau~rhlanl Harr.r B ........................................ 1.::. 16Jthl March 20, 1901 . 
Dows, WI flam CJ .. • ........ ... ... .. .. .... .. .... .. .. 6Sd March 26, 1905. 
Bumph~e , William B .. ... .. ......... ...... . .. .... .... .. .. 56th ,f.pril20, 1901. 
Lincoln ames Rush .. . .. . ...... . .. ... ...... .... .. .. 55th March 26,1905. 
Moree, . E. H., General Inspector 8. A . P.. .... ...... March 1',1904 . 

LIEUTENANT COLONELS. 

Olapp, Samuel E ......... .. ............. .. .. ....... ... , .... ,53d I May l0,11l05. 
Parker, Banford J ...... .. ............... .. ..... 56th Aprll201 1901 . 
Schooler, Lewis, Deputy Sur~reon General...... .. . .. .. .. .... 1\lay 25, 1905. 

>LUOBS . 

CAPTAINS. 

56th 
.. Mth 

56th 
53d 

~~~';:,'·Jg~fnEH',','bomniiiiiai-7::::::::::::::::::::::::: P ~~h 
B~~::.: IJ.~ti c ... .... ::::::::::.: :::::::::::::.:::.. .LD(j' t~~ 
Butterileld, Louis K .. . . .. .. .. .. . .. . .. .. .. ........... . .. . 55th 

o::ti"e ~~~~:a ~.om~.~-~~~~~::::::.: :::::: ::::: ::: : : :: :: E ~t~ 
Ohantland1.Wllllam T .. ............. .. ......... ..... .... , G 56th 
81ark, W . .u.,Bel[lmental Adjutant .. . .... .. ...... ... 56tb 

Urton, 't,eor~re ...... .. ... .. ... ............ ... .... .. ... K Mtb 

i
~l:;,~; Nloholao, Jr .. . ...... :: · :: : ::::::: .... ::: : ::::::::: Y ~ 
~~!~.'1h:,~~¥.~·;,t~"~f~~'i!~'l~'Je.~~· .::· .:.: ... ... . :::: .. 
otton, Charles W.... ... . .. .. .. ..... . .. .. . .. . .. .. .. .. . .... B 58d 
roosley,J.••· J ..... .... .. .................. G 55th 
uahinr. ohn G,. InspectorS. A. P . ..... .. .. .... . .. . . 

May 2,1905. 
June 21, lSO. . 
Septernber20,1905 
Au trust 30, 1905. 
December 10, 1903. 
March2'7,11l05. 

tt::::z:· 
July 1&,1901. 
Octobe1"13, 11l05 . .. 
November c, 190&. 
Fe'bruary 8, 1905. 
April11, 1806. 
July 11, 1001. 
February fl. 11l05. 
AlllrUBt 5, 100&. 
Aprll12, 1901. 
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LOST FROM THE SERVIOE-CONTINUED. 

CAPTAINS-Continued. 

Name. 
"' .. c .. z 
"' c Dale e .. 
0 :§ (.) 

L 51 1)1 f!or;'!~~b:r ~~~9os c 55th April 30, 1901. 
K 53d fta~~'l,a[l~ ~/.905· 5oth 
H 55th ~~ry~~~~ 10, 1905 53d 
E 5Hh September 30,1901 
F 66th December 24, 1901 
H 56th Au~rust 15, 1901. 
H 55th June 13, 1905. 
D 53d April20, 1901 . c 56t h ~une 1, tOOL 
A 61th anuary 20, 1906. • 

53d Apri I 5, 1905. 
M 53d Janu ary 16, 1006. 

56th j)<;,~;~b~~~-1. 1901 F 55th 
F Mth ifne20, J906. 

Mth ay u , 1905. 
M 55th April!, 1905. 
M 56th October 25 , 1901. 
.M 5Jth 8~fo't"i/e. 1~. D 56th 

58d 
Aori 112, 1905. 
:July 9. 1905. 

M 56th uly 21,1905. 
D 56th April80, 1901. 

51th December 21,1903. 
L 56th November80, 190-l 
H 53d April If, 1905. 

£ 55th Octobe r u, 1905. 
56th .Jul · 13, 1905. 

L 55th October 20, 1001. 
53d .Jun el5, 1905. 

53d 
September29, ' !lOt 

A ~:c~~~~:r:~~' A s:ld 
r 55th May 23 , 1905. 
L 55th AprJI 20, 190t . 

55t h f)~~~n~b!.~. 1901 D 53d 
(J 5.1d Sepl<'mber !1 ,1901 
J 55t h ~ti;~~~i~·· 55th 

11'1R8T LfBUTBNANTS. 

~ s Name. o. c Date. 
8 .. 
:3 ] 

A;ard, AlvinA . . ......... \ A 153d I April tO 1005 ~n~erson, J ohn Q , Battalion Adjutant 55th July 21! 'tool • 
B~w':."ri '\':a"..c::s Battal' Ad! t t .. :.:::::. · r.:· 54th .Jonuar'vt .·1905. 

... • 10n u an . .. .. ... . ..... . ... 64th March 5, 19()4, . 
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LOS'!' FROM THE SERVICE-CONT!Nt:ED. 

FIRST LIEUTENANTS-OONTINUED. 

Name. 

,.; 

~ " " Date. "' c 
E " 0 ~ 0 

K 55th gg~;,e~~~~ ~~~90.1 I 51th 
H 56th i"p~fi42s~lll{&s . 
I 53d I•"eb ruary 9, tOOl. 
E 55th May U, 1004. 

55th May 15, 1905. 
B 53d October 17, 190~ . 
F 51th July 24, 1005. 

M 55th N-:le!h~':.· 20, 190~ 
5Uh June 28, 1901. 

A 56th January a. 1905. 
D 51th ifanr'~,lt\J.!Xf'ooo. K 65th 

M 53d }i~u~i%'; 190.1. 

0 55tb 
May 20, 1901. 
April SO, 1901. 

F 55th October 29,1904. 
D 63d Mnrch lB. 1901. 
H 5Sd April14, 1110.1. 
D 56th April SO, 1001. 
K 51th October 13, 1905. 
0 5Uh September II, 1905 
A 51th April15,190.1. 

56th February 2t, 1905. 
56th ~~~.:~:b~s:.>'i •. 1905 0 5Jld 

I 55th Nc"lo:ei~i904. 5Hb 
May 20,1904. 

F 55th July 90,1905. 

BIICOND LflllUTENA.NTS. 

F 55th g~p.; b"e'\.'t3.1 ~1Ht,~ A .15th 
D 56th Apri 130,1901. 
I 5Sd June 27, 1905. 
G 56th November 21, 1905 
0 55th April 80, 1904. 
E Mth Au &rust 31, 1110.1. 
H 63d April u . 1906. 
F 56th October 30, 1905. 
K Mtb October 13, 1905. 
B 55th December 13, 1901 
L 56th N:le~b~~· a. 1903. 

K 
December H, 19(U., 

51th October31,1901. 
F 56th January 9, 1110.1. 
A sad September 18,1904 
E 56th January 15, 1904. ., 55th June 16,190.1. 
I 55th May 23, 1905. 
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T able showing gain of enlisted men, during period from November 
30, 1903 to !-lovember 30, 1905. 

PIPTY·THlBD INFANTRY, P!PTY·FOURTR INFANTRY. .. .. 
" c ., 

~ .: ~ .. 
~ 

.. 
~ 

..: 
"' 

., ., 
~ ·a c ~ ·a ~~ .. ::I ., .. 

" ::) " " " f~ ~ 3 Q, " '"" ~ E ., 
E ., 

~"' 3 0 "" ~>.8 "" 0 0 1>. ~>.S .. 0 ~ "l lXl E-< 0 0 I'll CQ "l E-< 

l~?-~ . :::::· 31..... .. 1 35
1

Band...... . 28
91 

1
3
1 ..... .. 

1
. 39 !l.. .... .... . gJ ~ .... ... 1 tlO A............. 95 

0 .... ..... 54 B 2 ~ S::::::-- ·"· '2 6....... 48 
D ..... ..... 68 5 2 75 D............ " 15 ..... ... 62 
E ..... .... 46 8 1K E....... .. .. . ~ j .... ::: . ~~ b ·.. · 33 10 .. -.. .. 48 F .. .. . . .. , 4: 14 2 68 H· ::::·.... ~------~0 :::: .... 560........... . 4; 2 2 51 
I .... ...... 84 7 ... . .... rl fl. ..... ,... . ll 1~ :::::::· r. f...... ... .. sc • ........ 88 K·::::::::::: 4e 16 2 66 

r.r ..... !A L::::: :~ i'c: ... ::::: ~ 1g .. --·i ~ 
~.O . J 

0 
1 1 2N.O. S 11 osp. orps _ _:_ _ ___! :.:..:..:.:..:..:.: _ __E Hosp.Corps "" "it:::: ::: .. .... [} 

Total ___ 610 _ _ 102 7 719 1 Total .... -GOO- 128 -]9- ?tlO 

FIFrY-B'IFTR INFANTRY. 1/ 

.; 
"' ·a .. 
" E 
0 

0 

PIB'TY·SIXTR INFANTRY. 

2and.. ... II 6 .. ...... 20 Band... 18 11 ' 
B· ...... ·:·:: ~: ~ J :~ ~....... 48 6 .... 

f>! I t~1 H
7< rt 

~o~i>.~or 8 ....... 1 ...... 5 6 N. b. s ...... 32 1~ ....... 
7 P -~-_! .:..:..:.::_::.._ __ ~~ Hosp.Oorps 14 1 1 

Total.... 602 99 10 711 Total - 520 ~ -~2 
FlrstSi&rnalOompany ... . ............... ! d al 

1
1 

Orand total ........................................................................ . 

23 
54 
20 
57 
72 
47 
58 
68 
53 
17 
u 
tlO 
4.1 
9 

16 

568 

16 
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Table •bowing loss of enlisted men during period from November 30, 1903, 
to November 30, 1905. 

FIFTY-THIRD INFANTRY. 

Band.. ... ,I 2 .. .. 2o1 I 26 

~ ... ::::: .. ~ 1~1 I: ~ .... :::: I :::: .... :::.. ....... :: .... . 1 ~ 
C. .. .. . 10 7i U IS.... .. . I 3 G3 
D. 6 5 8 3 45 .. .. . .. 67 
~::::: · .. . ~7 ~I ~ ~r .... .... 2 ... a .. .. .. 51 
G .. . 13 10 10 ~ :::· .. 3 .. . ... 3 .. .. .. .. :::: ::: : ~ 
H • . . .. .. . . 13, 0 1 48 . . . . . 2 :::: 1 72 
1 .... . .. . l~ .g. ~ 5 .. . • 1 .. . . .. . . • . . .. . . .. . 27 

f :.. . 7 00 9 . I . :: : .... ··:· 1 ~ 

~~~~p:. :. ~ ::t: ~ :::: :::: .:: ~: =:::::::: :::. ::: ~: . ----~ .. ~ 
Total .. ISO US !OS 71 118 8 I 5 2 I 2 3 I 3 I 646 

Band . . . J2 8 
A ... 22 3 
B .. ... ... . 11 12 
0 . . 25 6 
D,. ...... 16 6 
E... .. ..... . 32 2 
F.. ........ 19 15 

fl.·:.·.·::::: ~ ~! 
K .... .. .. 29 J8 
L .. ... .. .. 7 19 
M . ... .... 18 4 
N.C.S .. 6 9 
Hosp. 

Fllf'TY·10 URTH INFANTRY. 

9 .. ~: ·J::; ·::· :::: :::~ :::: :::::::: ·::J::: 
24 I .... I .. 
4 9 ... 1 
G 11 ••. 2 
7 10 .. .. 1 1 

18 4 1 a ...... .. 1 ·::· • .•••.•• 

31 
80 
86 
07 
86 
5.1 
5I 
48 

Jg~ ~~ ..... 2 . .. . ... .. . 68 

1 l 1 I .. . 
9 9 . •. 1 .. 
6 18 
2 1 

1 .. . 
1 .. .. 

:::: :: '8 .... :::: ~ 
48 

" 11 

Oorpo. 1 

~L.~~~~~~~~~---~==~~-~ 
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TABLE SHOWING LOSS OF ENLISTED MEN-OONTINUBD. 

FIFTY· FIFTH INB'A.NTRY. 

Band.. .. . S 5 r[ .. J... . . .. J .. .. .... ····1···· ... . A 13 8 21 4 . 1 . . ..... ... . . . ..•. 
B ...... ~ 2~ 6 9.... I 

[:iL~- ; 1~ . . : ~k: · --~ ... ! ::. : l2~1 ·. :.~~: :::: :::i :~:~ :~~: 
r·: ::::::: 21 1~ 
L ..... ... 17 I IS 1S . .. . .. .. ... . 

N. C S. 2 .. .... .... I .. .. . .. . 

97 

~~· ~ 3 
.. 0 
0 E-< 

K. ... . 22 12 
1~ 1~ . . 

38 
::: 1 .. . ·1 

M 17 6 7 II.. .... .... .... .. 
Hg~~ps.. 5 .. . I .. .. I , .· .. .. .................. ... ...... .. .. .. 

a 
'7 
32 
80 
68 
31 
81 
45 
86 
85 
47 
51 
31 
3 

Total. mm86mliouls1fi-ts~--- ·-

FJ.li'TY-BIXTH I:NFANTBY, 

Band.... 12 2 
I 

A .. . ... . 10111210 2 .. . 

~ ..... ··:· "is l~ •g 5 

lt.· ... ·:·::: ~~ 1g .. ll J 13 .. 
Q ......... 291998 .. 1 .. 1 .. 

I I 

1 .. . 

H .. .. •• . ~ 3
9 

1
5
0

1 

~ .. I .. .. 
1 .... . .. .. = • 
K ..... .. 16 16 .... I 

M ... . 27632 ........ 1 
N.O. 8. .. 6 . .. I .... .. . 

Hg~~j,. 5 . a 2 .. .. .. .. 

616 

2 .. .. 16 
47 
21 
51 
59 
3S 
I S 
67 
17 
89 
33 
IS 
40 
7 

10 

r... ... ..... 12 3 121 19 2 . . . . ... 

- - ------
Total. 221 131 7a " 13 6 2 8 2 --- -~--~-.-1-2 571 

Grano. total ... ....................... .... ................ .. .. . ...................... 2,561 
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Enlisted men 2'&ined by 

F.:n:\~:~~~~t·.-:· ··:· .. ~ .... :···:·:'.' ·.·:·:·:· : :':~·· ·:: :':':'-" '::~:-:: ~· ... ::·::·.:. :::::: .: :: .: :::: :::: :::::: .. ,. ~: 
Total gain of enlisted men ..... . ...... . .......... . .. . . . ..... . .. .. .. ........ . .. ... ""2904, 

Enlist ed men lost by 
833 
639 

''" 361 
302 .. 
32 
16 

" u 
10 

Tota.lloss ofenliated me n .. ..... ..... . .... ............... . ..... . ................ 2567 

·~I 616 
658 

gmceror,ained ...... .. .... ... .. ..... . I 'I "I 3 I 
~~lfi(£~~:~ - fo~ited .::·:::·:::. :::::: · · -~ .. ~5 •~ 
Btren&"th ol Guard Nov. t5, t9os :. ::::: ··18 ··19 :g l!l 760 

"" 663 "I 36 

"' 646 
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FIFTH BIENNIAL REPORT OF THE 

ATTORNEY-GENERAL OF IOWA. 

STATE oF IowA, 

ATTORNEY-GENERAL'S 0F.FICE, 

DES MOINES. 

To THE HoNORABLE ALBERT B. CuMMINS, 

Governor of Iowa: 

In compliance with law, I hereby submit to you a report 
of tlle business transacted in this office during the years 
1904 and 1905. 

SchedLJlc A is a complete list of all appeals in criminal 
cases submitted to the supreme court during the years 
1904 and 1905, and also of all 1·ehearings asked in criminal 
cases during that period, and the schedule shows the final 
disposition of the cases. 

Schedule B is a list of all criminal cases pending on the 
first day of January, 1906. 

Schedule C is a list of civil cases which were pending in 
the state and federal courts at the time of my last report 
and have since that time been disposed of. 

Schedule D is a list of civil cases which have been com­
menced and disposed of in the state courts since my last 
report. 

Schedule E is a list of civil cases which are now pending 
in the state and federal courts in which the state is a 
party. 

Schedule F is the official written opinions given by me 
during the years 1904 and 1905. 
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chedule G contains a few of the many letters which 
were written in response to inquiries from county officers 
and others as to the construction and interpretation of 
statutes and as to the law in cases which have arisen in 
tho state. These letters are not official in their character 
and freqnrntly contam a simple suggestion instead of an 
opunon. Tht'y relate to matters of public interest as to 
which uniform action throughout the state is desirable, 
and it is thert'fore thought advisable to include such 
letters in this report. 

.\PPE.\LS IN CRJ111INAL CASES. 

There Juts been a slight increase in the number of ap­
pt'als in criminal cases (luring the last biennial period. 

.\ t the eptember term, 1905, there were seventy ap­
pl'als in criminal cases upon the docket of the supreme 
court. Of this numbrr eleven were in cases where the 
defc•ndanl;;; had heen indicted for the crime of murder. 

Among the important criminal eases tried during the 
last biennial period are the State of Iowa vs. American 
.C:.rpress Company and tate oj Iowa t'S. Adams Express 
Company. 

The que tion involved in the e cases was the right of 
the state to prohibit tho shipment into the state and the 
sal<' of intoxicating liquors to persons re iding therein 
through the medium of eXJ)ress companies. In each of 
these cases an order was given to a liquor house in a 
foreign state for certain intoxicating liquor . The liquors 
so ordered were shipped by express C. 0. D. to the con­
signee, and by lhc express company carried to the place 
of destination and delivered to the consignee upon pay­
ment by him to the express company of the purchase 
price thereof and the expre s charges thereon. The ex­
press companies so delivering such intoxicating liquors 
were indicted by the grand jury of the counties where the 
delivery was made, for selling intoxicating liquors in 
violation of law. They were tried upon such indictment 
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and, under the instructions given by the judge of the di;;­
trict court, were convicted and a fine was imposed for the 
violation of the Iowa statute. From the judgment of the 
district court the companies appealed to the supreme 
court, and the judgment of the court below was affirmed. 
The ea e. were then taken to the supreme court of the 
United tate. upon a writ of error, and that court held 
that the ~ale of the intoxicating liquors was made in the 
foreign stale where the same were delivered to the com­
mon caLTi t', and therefore came within the interstate 
romm<>r<>e clause of the federal constitution. That the 
fact that uch liquor were hipped C. 0. D. was not suffi­
cient to change the rule that a delivery of goods to a com­
mon rarri<>r is a delivery to the consignee. 

The principle decided by the supreme court of the 
nilt'(l Statrs is au important one, as it permits a traffic 

in intoxicating liquors by liquor dealers in other states 
"'ltirh is ronlrary to the spirit of the laws of Iowa. 
Numt'rons dt'alt'I'- in other states have agents in this 
state Holieitiug ordl'r, for intoxicating liquors to be ship­
ped hy e -prN<!'; C. 0. D. The unfortunate result of the 
llet•ision is that. minor and persons addicted to the im­
mo(lerat!.' US(' of intoxicating liquor , who are unable to 
purelmse from opal rs operating saloons under the 
mulrt law, are ahle to obtain . uch liquors through the 
meclimn of Pxpress companie transacting bu iness in 
Iowa. 

During the biennial period there l1ave been thirty-four 
a)lpeaL in ca. es in which the defendants were convicted 
of the crime of mul'der. This number is ubstantially 
tlH' , amc a. the numh!.'r of aPI l'al in murder cases during 
th<> prt'ceding biennial period. 

CIVIL CASES. 

Among the important civil ca es which have been 
determined ince the last report is the ca e of Greenu•ich 
Insurance Company rt al vs. Can·oll. 
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'J'his ~as an artion brought by a number of foreign 
fire in<>uranee rompanies, transacting business in the 
state of Io~a, against Carroll as .\ uditor of State, for the 
purpose of having the provisions of section 1754 of the 
code deelar('fl to he nnconsti tutional and invalid. The 
action wa<; hrou~ht in the United States Circuit Court, 
for the Routhern Distrirt of Iowa, and the judge of that 
court hrlfl tlte statute to be unconstitutional and issued 
an injnnt'tion restraining the Auditor from enforcing its 
provisions in the manner pro,·ide<l hy section 1755 of the 
Iowa rorlP. From tlJC ,iudgmenl and order of the circuit 
court the state appealed to the supreme court of the 

nilecl Rtates, and that court reversed the judgment and 
ordrr of the cirruit court and held the statute to be con­
stitutional and lliat it was within the power of the state 
legislature to rrgulate the bw;iness of fire insurance in 
the mannrr therein provided, and to prohibit agreements 
bPiween insurance companies which might affect the cost 
of insurance. 

In this connection I desirr to express my appreciation 
of the srn·iees of the lion. Charles A. Clarke, who was 
asso<·iatrd with me in the argument of the case. 

LAKE BEDS. 

The qnrstion of the title of tl10 state to the lake beds 
is still in a somewhat unsettled condition, although the 
act of the thirtieth general assembly by which the legis­
lature n~;sumcd the title of surh lake beds to be in the 
state, and directed the manner in which they may be dis­
p osed of, is an important step in se ttlement of the ques­
tion of the ownership of such lake beds. I think it must 
be l1eld, whenever the question comes before the courts, 
rhat the sta te, by vi rtue of its sovereignty, is the absolute 
owner of ail the lake beds in the state which were ex­
cluded from the government survey. 

The act of the legislature referred to has I think, been 
~·ery satisfactory in its operation. 
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LANDS OF ABANDONED RIVER CH.\NXELR. 

'l'hc thirtieth general assembly passed an act by ~hich 
the title to all of the lands within abandoned river chan­
nels in the state, and all bars or islands in the channels 
of navigable streams not before surveyed or platted by 
the United States or by the state of Iowa, was assumed 
to be in the state, and provided that such lands should 
be Rurveyed and sold in the manner set forth in the act. 

l'nder this act a considerable amount· of land within 
thr ahnndoncd channels of the Missouri river has been 
urveyed, appraised and sold by the state. The act also 

causrd numerous actions to be commenced against the 
Secretary of State to restrain h1m from surveying and 
offrring for !'ale other t racts of land which fall within 
tbe provisions of the statute. The most valuable and im­
portant tract, as to which the title is now in dispute, is 
a h·art of about one thousand acres lying within the 
corporate limits of the city of Omaha. A large portion 
of thiH tract is claimed by the East Omaha Land Com­
pany, and smaller portions by other claimants. The land 
i~ very valuable because of its p roximity to the city of 
Omaha. 

Seven separate actions have been brought by claim­
ants of this tract of land in the federal court against the 
secretary of state and are now pending therein. 

'l'he title t o the land, as asserted by the state is based 
ny1on the claim that almost all of the one thous~nd acres 
is an accreti on to an island which existed in the Missouri 
river at the time of the original survey of the lands in 
P ottawattarnie county. That about 1877 the channel of 
the :.\fissouri river was suddenly changed by an evulsion 
and the lands in question by reason of such evul sion and 
change of the channel of the river, became dry and arable 
lands. 

. It is claimed by the complainants that the lands in ques­
tion are accretions to lands which were surveyed and 
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sold hy the United States government and which abutted 
upon the ~fissouri river prior to the evulsion referred to. 

The que tion of the ownership and title of the lands, 
thrrcfore, must be determined by evidence as to the con­
dition of the ~1 ic;souri river at the point where these lands 
lir prior to thr time of the evulsion. In order to obtain 
sucl1 t>vidPurC>, it will be necessary for orne one to find 
witnesses now living who knew the condition of the river , 
where its main channel existed prior to the evulsion, and 
the fact that thr lands in question were an accretion to 
an island which existed in the bed of the river many years 
prior to thr change of its channel. To do this will re­
quirr a large amount of time and some expense. It is 
impossible for the attorney general or his a sistant t o 
take the time from tl1e other business of the office which 
will he rC([Uired to obtain the evidence necessary to the 
e_stablishme_nt of the title of the state to the lands in ques­
tion. f3pecJal local counsel should, therefore, be employed 
by tlw state, who is familiar with the present conditions 
of the riYer and land in question, and who will be able, 
berausr of his local knowledge, to obtain the names and 
places of residence of witnesses who knew the condition 
of t hP river and land prior to the change of its channel. 

If the state desi res its ti tle to the land in question de­
fended, and to receive the benefit of the value thereof it 
mu~t en~ploy local connsel for the purposes suggested, 
as 1ts r1ghts cannot in any other manner be full y pro­
tected. 

A similar condition exists a s to land in an abandoned 
channel of the Missouri river in the corporate limits of 
the city of iom:: City, which is estimated to be of the 
value of about $25,000. It is also necessar y that local 
coun. el be employed there to find the witne. se. and obtain 
the t est~mony of the condition of the river and land prior 
to tl1 e bme the old channel of the river was abandoned. 
! sug~es~ that the condition of these land. along the 

1f1ssoun r1ver, and of the state's title thereto, and the 
neces ity of the employment of local coun el to protect 
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the interest of the tate, be called to the attention of the 
legislature, that uitable appropriation may be macle to 
pay such pecial conn el. 

CORPORATIONS. 

In my la t report I ugge ted that a law should be 
enacted by the general assembly requiring that all articles 
of incorporation . hould be approved by the attomey 
general before the arne are filed with the secretary of 
state and a permit i sued thereon authorizing the cor­
pMaiion to transact business. 

I am more firmly than ever convinced of the necessity 
of surh a law. The acceptance of articles of incorpora­
ti(>ll and the issuance of a permit by the secretary of 
Rtate ronstitute a contract between the state and the cor­
poration, and no Rurh contract should be entered into or 
agrrrd upon on the part of the state until its terms have 
hatl the approval of its legal department. 

rrlJCre ar<' now many corporations tran acting busi­
nc·s~ in the state under articles which the promoter s should 
nPY!'r llave heen permitted to file with the secretary of 
stah•, and which certainly would never have had the ap­
proval of the attorney general. 

'l'he importance of corporat ions and the f act that a 
large portion of all of the business in the state is tran­
sacted by them, make it essential that all articles of incor­
poration offered for recor d should be car efully examined 
by the attorney general before a contract is entered into 
hetween the corporation and the state, and that all cor­
porations should be str ictly confined to the class of busi­
ne . .- which they are organized to car ry on. 

MONEYS RECEIVED. 

I have received and paid over to the state treasurer 
during the last biennial period $2,449.49; $2,447.39 of 
which carne from the collection of a judgment in favor of 
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thC' slate ancl against the estate of John Thornton, an in­
~ane patient '1\"ho came from :\Iissouri to Iowa. The 
balance of the sum l'('CC'ived by me consi~t~ of small 
items of costs advanced in cases in which the state was a 
party, which have been refunded. 

NEEDS OF THE OFl'ICE. 

The office is now fairly well equipped with law books 
and furniture, but the two rooms in which the attorney 
general, his assistant, and two stenographers are required 
to transact the business of the office, are wholly inade­
quate to its necC'ssities. It is certainly a very unwi~c and 
unfortunate policy which permits societies which have no 
ronnrdion whate\'C'r with the administrative' affairs of the 
statr, to occupy commodious suites of rooms in the State 
Tiouse to tlJC exclusion of a department through which so 
large a portion of the administrative business and affairs 
of the slate must pass. 

In my last report I urged the necessity of rooms ade­
quate for the transaction of the business of this office, and 
have in other ways called the attention of members of 
the legiRlaturc to such necessity, but as yet no steps have 
been talnm, either b~- the legislature or the executive coun­
cil, to a••ign to the attorney general rooms adequate for 
the transaction of the business of the office. 

The question is no longer a personal one with me, as 
my term of office will expire in a few months, but the 
n<'ccssity is so urgeut tliat I cannot refrain from again 
railing your attention to it, and expressing the hope that 

· something will be done at an early day toward the fur­
nishing of suitable and adequate rooms for the tran­
saction of the business of this office. 

In conclusion I desire to express my appreciation of 
the courtesy extended to me by yon and the other officers 
of the state, and to say that our relations have been of 
the most pleasant character during my terms of office. 

I also desire to acknowledge the valuable and faithful 
services of my assistant, Mr. Lawrence DeGraff, and 
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tho~e of Mrs. Hunt and )1iss Gilpin. Their '1\"0rk is de-
. of h'1"]1 commendation and '1\"hatever cred1t the 

servmg " ' 1 ffi '1\"0rk of this office is entitled to is largely due t~ t le ? ,_ 
cicnt manner in which they have dischar~ed thetr duties. 

Respectfully submttted, 
CHAS. W. M:uLL,\N, 

Attomcy-General of Iowa. 
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The following is a list of criminal cases submitted to the Supreme Court, and also rehearings asked 
during the years 1904 and 1905 and the final disposition of the cases: 

Title of Case. County 

State v . Atkins, Bert, et al, appellants .. . ··1 Polk ........ .. 
State v. Anderson, Walter , appellant ....... Wapello ..... . 
State v. Armour Packing Co . , appellant . . Polk ....... . . . 

State v. Aahpole, Cy, appellant ...... . ..... , Winnebago .. . 
State v. Andrews, <.:has., appellant. ..... Poll< ......•... 
State v. Anderson , Edward, appellant .... \'¥'oodbury .... 

State v . Alexander, W. E., appellant. 
State v . Arthur, James, appellant ........ .. 
State v . Barr, Ww ., appellant ........ . 
State v. Bebb, Tllomas,appellant(rebeadog) 
State v. Birkby, J ohn, appellant. . ... . .... . 
State v. Burns, James, appellant .. . 
State v. Brown, Henry, appellant ....... .. 
State v. Busse, Louis appellant ..... . 

State v. Baird, Frank. appellant. .... 
State v. Blat&ky, Robert, appellant . 
State v. Brothers, Wm., appellee .... 

Polk ... .. . 
Pottawattamie 
Delaware .... 
Muscatine 
Fremont . ... . 
Polk ......... . 
Warren .... . . 
Bremer ... ... . 

Marion ....... 
Po lk. 
Polk ........ 

State v. Bullard, W . B. C., appellant ..... 1 Clay . .. ..... 

Decisions. 

Affirmed January 14, 1904. 
Affirmed October 27, 1904 
Affirmed June 10, 1904 ... 
(Petition tor rehearing 

overruled October 27, 
1904.) 

Reversed July 11, 1905 .. 
Affirmed November 14,190!' t 
Dismissed September 26, 

1905 ............. .. 
Affirmed October 23, 1905

1 

Reversed December 16,190-'1 
Reversed February 17, 100~ 
Reversed October 27, 1901 
Reversed January 13, 190~ 
Affirmed ~lay 12, 1901 .. . 
Affirmed May 11, 1904 
Affirmed July 13, 1904 .... 
(Petition for rehearing 

overruled July 14, 1905) 
Affirmed May 8, 1905 ..... 

1 

Affirmed October 22, 1904 
Affirmed November 3, 1904 

Reversed April 4, 1905 ... 

Offense. 

Assault with intent to commit robbery. 
Rape. 
Selling imitation butter. 

Larceny. 
Rape. 

Receiving a bribe . 
Murder . 
Breaking and entering. 
P'alse pretenses. 
Rape. 
Larceny. 
Murder. 
Seduction . 
Murder. 

Burglary. 
Usin~ false weights and measures . 
Assault with intent to Inflict great 

bodily injury. 
P'alse pretenses . 

State"· Bird , C. E., appellant .......... . 
State v. Brunten, Robert G., appellant .. .. 
State v. Brown, Stewart C., appellant, ... . 

Pottawattamle I Affirmed November21,190~ Robbery. 
B~one.. . . . . . Affirmed February 14. 19051 Liquor nuisance . 
Iowa ..... , . • . Affirmed !.fa reb 7, 1905 . • . Perjury. 

(Petition for rehearing over· 
ruled October 23, 1905) 

State v. Bodgny, Joseph, appellant. ....... 

State v. Bartlett, George et al, appellants 
State v. Brower, Fred, appellant ......•..• 
State v. Bouche, Cbu., appellant. ...... . 
State v. Bennett, "yron, appellant .. . . . .. . 
State v. Bartlett. Vincent, appellant. ••...• 
Stata v. Burke, Peter D., appellant.... . .. 
State v. Barkley, W. H., appellant .... . . . 
State v. Blydenbur~~:h, E. S., appellant. .. . 
State v . Carpenter, Cbas., appellant . . .•. 

~lonroe .... I Affirmed September 22 , 

Monroe ..... . 
Johnson ...•. 
Polk ...... . 
B "one ...... .. 
\\.inne:;hlek •• 
Pottawattamie 
Sac ........ . 
Hardin ..... . 
Mahaska , ... . 

1905 ................... . 
Reversed October 17, 1905 
Affirmed July 11, 1905 .. .. 
Affirmed May 16, 1905 .. . 
Reversed Novemberl4 190' 
Affirmed July 11, 1905 .... 
Affirmed June 12, 1905 . 
Reversed December 16,1905 
Affirmed October 25, 1905 
Affirmed March 8, 1904 
(Petition for rehearing 
overruled September 28, 

Murder. 
Larceny. 
Breaking and enteric~. 
Keeping house of ill fame. 
Assault with intent to comm:t murder. 
Incest . 
Assault with intent to commit murcler. 
Rape. 
Murder . 
Rape. 

Statev. Clemenson, v;m., appellant .. . ... . 
State v. Cobb, Major, and Certain lntoxi· 

191M . 
Hancock .' .... I Reversed April 1\, 1904.1 Conspiracy. 

eating Liquors, appellants ............. . Monroe .. .... . 
State v. Crowell, Albert, et a!, appellants .. Lee .. .... .. . 
State v . Carmean, N. A , apoellaot .... ... . Marshall •.... 
State v. Cobley, Wm., appellant ....... ' .. .. Monroe ...... . 

State v. Conroy, Michael, appellant. ...... ·1 Scott ........ . 
State v. Colvin. J obn, et al, appellees . . . . . Dallas ....... . 
State v. Cummings, Mike, appellant ...... Cherokee .... . 

State v. Crill, Chas .. , appellant. . . . . . ... .. . 
State v. Campbell, S. A ., appellant. .. . . .. . 
State v . Dale, J . J ., appellant ........... .. 
State v. Davison, Edward, appellant ..... . 
Btate v. Domioisse, Cbas, et a! appellants 
State v. Dover, Boyd, appellant .••• .. ..... 

Mahaska .. . 
Mills .. . ..... . 
Woodbury ... . 
Wapello . .... . 
Shelby ..... . 
Monroe .... . 

Reversed April 12, 1905. 
Affirmed February9, 1904 
Reversed January, 10, 1905 
Affirmed April 5, 1905 

(Petition for rehea~lng 
overruled November 21, 
1905.) 

Reversed February 8, 1905 
Reversed June 14, 1905 . 
Affirmed October 17, 1905. 

Affirmed September 22, 'O.'i 
Reversed December 13, '05 
Affirmed October 21, 1904 
Affirmed Much 18, 1904 
Affirmed May 3, 1904 
Dismissed Sept. 20, 1904 

Liquor nuisance. 
Larceny. 
Embezzlement. 
Murder. 

Burglary. 
Nuisance. 
Assault with in tent to infi!ct great 

bodily injury. 
Keeping a gamblln~ house. 
Liquor nuisance. 
Larceny. 
Assault with intent to commit rape . 
Liquor nuisance. 
Rape. 
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Title ef Cas~. County. Decisions. Offense . 

State v. DeGroate, Harry C., appellee 
Statev. Duffy, Frank, appellant .......... . 
State v. Daily, John, appellant. .......... . 
State v. Donohue, Tom, appellant. ....... . 

Dallas . .. . . ·1 Reversed Feb. 9, 
Fayette . . . . . . Reversed Sept. 23, 
Polk......... Reversed June 14, 
Poll< . . . . . . . . Affirmed October 22, 

19041 
1904 
1905 
1\104 

Assault with intent to commit murder. 
Robbery. 
Extortion. 
Breaking and entering. 

State v. Dickerboff, John and Emma, 
appellants ........................... . Polk ........ \ Affirmed May 2, 1905\ Enticing to bouse of ill fame. 

State v. Uickerboff, J ohn and Emma, appel· 
!ants .............................. .. 

State v. Donovan, Dan, appellant. ... ... . . 
State v. Donovan, Ed, appellant .......... . 

State v. Drake, Lawrence, appellant ...... . 
State v. Uavia, Rossn, &ppellant ........ .. 
State v. Denbardt, Ed, appellant ........ .. 
State v Egbert, Ed, appellant ........... .. 
State v. Evans, Plum, appell&nt ......... . 
State v. Evenson, Ed appellant .......... . 

Polk ...... .. 
Muscatine . .. . 
Lyon ........ . 

Winnesbiek .. 
Mahaska. 
Greene .... . . 
Monroe . .. . 
Monroe ... . 
Worth ..... . . . 

State v, Edmunds, J. Wilson, appellee .... \ Wright. ..... 

St&te v. Erdlen, John C., appell&nt. .... .. 
State v, Erb, B. F. et al, appell&nt .. .. . .. . 
St&te v. Fuller, Wm. H appellant .. ... ... . 
State v. Finnegan, Peter, appellant. .. , ... . 
State v . Gallaugher, Sarah Ellen, appellant 
State v. Gathman, Albert, appellant (ro-

hearing) .............................. . 

Wapello .... . 
Polk ..... . .. . 
Monroe .... . 
Cerro Gordo .. 
J ohnson ...... 

Pottawattamie 

St&tev. Goldsberry, Joe, appellant ........ 1 Appanoose .. . 
State v. Greenland, F. A., appe!Jant ...... Decatur ..... . 

ltate v. Hob!, Fred, appellant ............ Warren ...... . 
State v. Hortman, Harry, appellant ....... Cherokee .... . 
State v. Hromadko, Frank J,, appellant .. Linn ...... . 
State v. Haupt, Richard, appellant ... , .... Greene ...... . 
State v. Humble•, Frank, appellant ....... Monroe .... . 

State v. Ho.lden, A , W. appellant........ Appanoose .. .. 
State v. Hampton, Samu8l, appellant. . •... , A. ppanoose . . . 

State v. Harris, W . W. appellant ......... Appanoose . .. 
State v. Hasty, J. C. appellant. ...... . . . . . Keokuk ..... . 

State v. Heath, G. H. appellee .......... .. 
State v. Hewitt, Eugene, appellRnt ...... . 
State v. Hobl, George, appellant ........ . 
State v. Hummer, Albert, appellant. ... . • 
State v. Hartman, Vernie, appellant ...... . 
State-r. Hellwege, Ernest, appellant ..... . 
State v. Hill, Walter, appellant .......... .. 
State v . Icenbice, Elvin, appellant ....... .. 

Boone ....... 
Cerro Gordo .. 
Warren ...... . 
Johnson .... .. 
Boone ...... . 
Boone ....... . 
Monona ..... .. 
Poweshiek .. . 

Affirmed October 22, 19041. Keeping bouse of ill fame . 
Affirmed October 19, 1904 Breaking and entering. 
Affirmed March 10, 1905 Seduction. 

(Petition for rehearing 
overruled oept. 26, 1905 

Affirmed October 17, 1905\ Seduction. 
Affirmed Sept. 22, 1905· Manslaughter. 
Affirmed Decemb'r 12,1905\ lllegal fishing. 
R•versed October 27, 1' 04 Assault with intent to commit rape. 
Revel'!ed January 15, 19~4 Assault with intent to commit murder. 
Reversed January 12, 1901 Asuult with intent to inflict great 

bodily injury. 
Practicing medicine as an itinerant 

physician. 
Reversed November 17 , 

1904. (Petition for 
rehearing overruled 
June 14, 1904) ......... 

Reversed June 13, 1905[ Posaeosioll of burglar's tools . 
Affirmed October 20, 190$, Liquor nuisance. 
Affirmed October 22, 1904 Assault with intent to commit murder. 
Reversed April 10, 1905i Larcenl'. 
Renrsed March 19, 1904 . . Perjury. 

Dismissed September 22 ,, 
1904. .. .. . . .. . .. . . . . . . Seduction. 

Dismissed January 18,19041 Liquor nuisance. 
Affirmed July 12, 1904 . Larceny. 

(Petition for rebeari n~ 
overruled January 16 , 
1905) ...... . ........ .. 

AffirmedFebruarylS, 1904. Larceny. 
Reversed January 12, 1904 . Murder. 
Reversed May 3, 1904.... Forcible defilement. 
Rever<ed December 16,1904. Seduction. 
Affirmed February 7, 1905. Assault with intEnt to commit murder. 
(Petition for rehearing 

overruled May 9, 1905 ) ·l 
Affirmed January 14, 1904. 1 Nuisance. 
Dt,missed May 9, 1904. ... 

1 

Nuisance. 
Affirmed January 12, 1904. Nuisance , 
Affirmed October 23, 1903. Adu ltery. 

(Petition for rehearing 
overruled February 17, 
1904) ................. . 

Reversed Novemberl7,1904 Practicing medicine without a Jicenae. 
Affirmed March 15, 190t.. Nuisance. 
Affirmed May 11, 1904.... Liquor nuisance. 
ReversedSeptember27 ,1905 Seduction. 
Affirmed Februaryll. 1905. Liquor nuioance. 
Affirmed Fct>ruary 13,1905: Liquor nuisance. 
AffirmedSeptember22,1905 Sodomy. 
Affirmed November 15, 

1904 .............. . .... Rape. 
(Petition for rehearinll 
overruled May 9, 1905) 

Sto.te v. John, Zenas W., appellant. 
(Rehearing) .......... .... .. .• , . . ..... ·I Muscatine ... ·1 Reversed May 12, 1904 .... , Perjury. 

St&te v. Jones, M&rion, appellant.... . . . . . Mahaska ... .. Affirmed April 13, 1905 Assault with intent to commit murder. 
(Petition for reheari ng 
overruled October 27, 
1904) . 
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State v. Jacoby, Joe, appellant ............ , Tama ........ 1 Dismissed April 5, 1905 .. 1 Liquor nuisance. 
State v. Jackson, H. 0., appellee ......... Jasper ....... Affirmed October 18, 1905. False pretenses. (; 



SCHEDULE •• A"-COICTINUED. 

Title of Case. County. 

State v. King, Hayden, appellant. (Rehear· 
ing) .. ............. ' .................... !Polk ... ..... . 

Sta e v. Krueger, Sophia, appellant. . . . . . . Howard ..... . 

State v. Kono, Levi, appellant ............. Jasper ...... . 

~tate v. Kirkpatrick, Wm. et al, appellants. Mahaska ... . 
State v . Koller, Wm. W., appellant ........ Pottawattamie 

State v. Keegan, Chris, appellant ........ Fayette .... . 
State v. Leibe, Oli•er, appellant ........... Delaware ... . 
State v. Leighton, Roy, appellant ......... Mahaska .... . 
State v . Leuhrsman, E. H., appellant.... Benton .. . 

State v. Loser, Leon, appellant . . . . . ..... . Pottawattamie 
State v. Lucu, Wm. , appellant. ... .. .•... 
State v. Leighton, Clay, appellant. ........ . 
State v. Leuth, August, appellant ........ . 

Page .......•. 
Mahaska .... . 
Cedar ....... . 

State v. Lamont, Arthur, appellant . ...... . Allamakee .. 

Decisions. 

Petition for rehearing dis-' 
mi•sed February 10,

1 

Offense. 

1904 .. ... .• . . .. .. .... . Larceny. 
Affirmed No•ember 23 

1504. .. ............. Murder . 
Dismil'ed September 26 , 

1904 .. .. .. .. .. .. . .. .. Seduction. 
Affirmed October 20, 1905 1 Breaking and entering. 
Revef"ed December 12, 

1905 .............. . 
Affirmrd June 12, 1905 
Affirmed October 25, 1904. 
Dismissed August 25, 1904 
Affirmed April 8, 1904 ... 

Reversed Julyll, 1905 ... 
Affirmed January 14, 1904 
Dismis<ed July 11. 1904 .. 
Affirmed May 2, 1905 ... .. 
Affirmed June 14, 1905 ... . 

Adultery. 
Nuisance. 
Rape. 
Assault with intent to commit murder. 
Assault with intent to inflict great 

bodily injury. 
Conspiracy. 
Murder. 
Resisting an officer. 
Kidnapping. 

State v. Levich, Morris, appellant ...... ... . Woodbury .... 1 Affirmed July 11, 1905. 
(Petition for reheariol{ ov~r · 

Aosault with intent to inflict great 
bodily injury. 

Receivinar otolen property. 

State v. Loftus, Mary, appellant ........... Keokuk, .... .. 
State v . Latham, Albert, appellant. ....... , Polk ........ . 

ruled September 26,1905) 
Affirmed Oetober 23, 1905. 
Reversed October 17. 1905 . 
Affirmed December13, 1905. 
Reversed February 9,1904 

Assault with intent to commit murder. 
Adultery. 

State"· Loom1s, Georare, appellee ........ t:l lyton 
State v. McCay, C. H., appellant ......... Monona . ..... . 

Statev Mahoney, L. 0 .. appellant ...... \ Polk ......... 
Slate v Miller, H G., appellant. ......... Cerro Gordo. 

u State v. Motco. Henry. appellant. . . . . . . . . Maba~tk:a .... . _. 
~tate v Matheson, G""nrge, appellant . .... Puttawat·amit 
Stale v Mc(;ruder, Chas., appellant ., .. Hancock .... . 
State v McPherson, J . E , app~llant .... .. P•ge ........ . 
S tate v Martie, Richard, appellant........ il'inne,hitk .. . 
Statt v M<oOre, C R., appellant.... • • • . . . W1noeshiek .. . 
Stafe v . .Morris, R. E., appellant ........... Polk ........ .. 

State v. Moore, W. L., appellant ........... Lion . • ..•.. 
State v Meodeohall, E. B , app•llant. ..... .Mahaska .• 
State v. Morton, Cbas., app•llant ....... . . 

1 

p,,Jk ....... .. 
Stale v. Norris, Le':i S .. appellant ......... Joots ....... . 
State Norns, Lev1 s., appellant......... .. JoLe; ....... . 

State v Panor, ~om, app•llaot . ........ Polk ........ . 
State v P~ter-.on, Zt-b, appellant. . . . Ut catur ....• 
::-tate v. Pr·e, Claude J., et al, appellant< .. • Uoic,o .. 
Mate "· Pray, R1chard . appdlaot ........... I D<catur .... . 

State v. Price, Gerr~e H , appell•nt •.. .... 
~tate v. Pint~ar, Wm., Rpptll ... nt ......... . 
State v. Pinl(le, Julius, appellant ....... . 
State v Phillabaum, Arthur, et al, appel 

lao 's ............................... .. 
State v. Perry, Lewis, aopellaot.... . .. . 
State v Price, 1' J. ft al, appellants .... . 
Stale v. Ra phael , Jo'Oph, et al, appellant~ 
Mate v . Rea ~-D., appellant. .......... . 

8tate v Rea~ao , ~·o"rlson, Appel1aot ..... . 
~tate v Richard< , W. A. appellant . .. .... . 
Btatev. Rivers, F. S., appellant. ......... . 

Ringgc,)d • . 
Polk ...... 
Clinton . ...•. 

Polk ....... . 
tlremoot ... . 
.Maha>ka .... . 
Hlack Hawk .. 
Emmet ..... . 

Appaooose .. 
W~otrren ... . 
V allas ...... . 

Larceny. 
Rape 

Affirmed January 15 1904. 
Affirmed Ju1y 12,1904 
Affirmed Jiebruaoy 18.1904 
l{everoed Apd 10, 1905 . 
Rever.ed Uecem t:•er 13 l"'l4 
Affirmed Uecember 14,1904 
Affirmed I >ecembtr 13,1004 
Affirmed December 13,1904 
Rever•ed November 14,1905 

Affirmed June 14,1905 ..... 
Affirmed :>eptember22,l905 
Affirmed uctober 20. 190i 
Reversed January 14,1904 
Modified aod affirmed July' 
II 1905 ............ . 

Affirmed Feb 17, 19n4 
Affirmed January 20 l<l04 
Rev~rstd ~eb. 16. 904 
Affirmed June 7, Hll4 

( 1 ell ion for rehe.ri· I! 
overruled Mav 4 1905) 

Rev<rHd Apnl 12. 905 
Affirmed Oc1ob<r 22 1904 
Affirmed October 17, 1905 

Affirmed May 10, 1905 
Affirmed Dec. 1~, ]90< 
Affirmed '5ept 22, 190< 
\ ffirmed April 7. 19 4 

Reversed Nov. 23, 1904 

Affirmed J anuary 19, •!'04 
I' !firmed Feb1uary 9, I !!OS 
Affirmed 111 arch 10. 1904 

( Peti ion for rebearh ~ 
overru led Sept. 28, 1904) 

Breaking and entering. 
Assult wuh intent to commit rape. 
Rubbery. 
Assault with intent to commit murd , r . 
:-odomy. 
Break1og ar.d entering. 
J.,ewdoea&. 
ReS!Siing an officer. 
Assault with Intent to commit mao· 
slau~~;hter . 

False pretenses. 
Keeping a gambling bouse. 
Murder. 
Rape. 

Rape . 
Nuisante. 
l<obbe1y. 
Robbery . 
Arson. 

lnce~t. 
As!'ault with intent to commit murder. 
hmbtzzlement. 

Breaking aod entering. 
Incest . 
Nuisance . 
Burglary. 
Prac iCID't medicice as an itinerant 

physician. 
Murder. 
B ITI(Iary. 
l'orgery. 
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Title of Cue . 

State v. Roan, Sam, appellant •..... . ·····I 
Statev. Robinson, Thomas C., appellant ... 
State v. Robirds, !'red, et al, appellants .. . 
State v. R1chardo, W.A.ot al. appellants .. . . 
State v. Runyon, J. H., appellant .. ...... . 
State v. Roblaon, J. R., appellant .. .. . ... . 
State v. Ro~tera, Wm . C. , appellant. ..... . . 
State v. Roscum, David, appellant .... . .. . 
State v. Robarts, U . B ,appellant ..... . . .. 

State v. Rennick, T. J ., appellant ...... .. 
State v . Sandiland, Andy , appellant ... . . 
State v. Scroggs, L P., appellan t ( Ke 

hearing) ........... .. ...... ..... .. . 

SCHEDULE 'A"-CONTINtJ11D. 

County. Decisions . 

Polk ......... Affirmed January U, 1904 ' Murder. 
Howard .... . Affirmed Dec. 13, 1904 Murder. 
Page..... Kever.ed Sept. 23, 1904 Robbery. 
Marion ....... Affirmed May 6, 19051 Nuisance. 
Wayne ...... Affirmed July 13, 1905. Nuisance. 
Polk . • . • . . . . . Affirmed October 25, 190Si Lewdness. 
Pottawattamio Affirmed December 16, 'OS , Murder. 

Offense. 

Des Moines . . Reversed October 17, 1905 Malicious mischief. 
Taylor...... . Dismissed Sept. 20, 1904 Practicing as a physician without a 

license. 
Calhoun . . . . . Affirmed April 12, 1905

1 

Incest. 
Pottawattamie Affi'rmed April 1 t, 190 4.. Breakin~ and entering. 

Shtlby .. .. .... Petition for rehearing A<sault with intent to comm it rape 

I 
overruled June 15, 1904 . 

Statev. Smith, Hervey, appellant .... .. .. J Wapello ...... Affirm<d June 9, 190~ I Seduction. 
(Petition for rehearing 
overruled September 30, 
1904) 

State v. Smith, Thomu, appellant. ..... .. , Monroe ..... . . , Reversed Apr~l 15, 190~. ·I Murder. 
Statev. Smith, Lewis, appellant. ....... ... Pottawattamie Affirmed May 7, 1904 Murder. 

(Petition for reheari ng 
overruled November 23 , 
1904) 

State v. Starchirch, George, appellat t .. . 
1904 ........... .... .. . 

Appanoose .. ·1 Dismissed January 16, 

State v. Seligman, Max, appellant. ..... .. Polk ....... . Affirmed May 2, 1905 .. . . 
Mate v. Shaw, Leona , appellant . ... .. .. . I Mahaska .. . . . Affirmed October 26 , 1904 

(Petition for reheartnR 
overruled 1 anuary 20, 

Liquor nuisance . 
False pretenses. 
Prostitution. 

State v. Steen, Mr> . Herb, appellant ...... 1 Mahaska ..... 

State v. Stuart . Mr. and Mrs, Nick, appellants! Mahaska ..... 

Statev Sanborn. S. H., appellant ..... .. 
State v . Shettz, A . C , appellant ...... .. 

State v. Smyth , 0 V . . appellant ...... . . 
State v. Stanley, Arthur, appellant .•. 
State v. Stuart , Harry, appellant. ........ 
State v . Smith, Joseph (.;., appellant 
State T. oharp, Chas .• appellant ...•...... 
State v. Schneider, Chas. , appellant. ..... . 

Boone ....... . 
Lyon ...... . 

Boone ....... . 
Appat.oose .. 
Jones ..... .. 
Monroe ...... . 
Keoku k ..... .. 
Joneo ....... .. 

State v. Savre, L., appellee . ...........•.. Mitchell • .... . 

State v. Thompson , Wilifred, appellant .. Johnson .•... 
State v. Trusty, Marion, appellant ... . .... Winneba~ro 
State v . Tyler, Chester, appellant....... Jasper , 

State v. Tabor, Wm., appellant .......•.. 
State v. Thompson, R. Dague, appellant 
State v. Usher, Joaeph, appellant. ....... . 
State v. Wagner, Harry, appellant. ..... . 
State v. Walker, John, appellant ... , .. . . . . 
8tate v. Wasson, C. G., appellant. . ..... . 
State v. Williams, Richard, appellant ... . 
State v. Wilaon, Jo1ephioe,appellant .•... , 

Polk ........ . 
Linn ....... .. 
Linn ........ . 
Van Buren .. . 
Polk ..... ... . 
L tn n ..... . 
Mah::aka .... . 
Mahaska .... . 

State v. White, Jack, appellee .......... I Boone ....... . 
State v. Worthen, Owen, appellant ........ Benton ..... .. 

1905) 

Affirmed October 22, 1904.( Prostitution 
(PetitlOD for rt:he.ar1ng 
overruled January 20, 
1905) 

Affirmed !:ieptem ber 23, 
1904 ..... . ....... .. ... . 

Affirroed February 11, 1905,1 
Affirmed February 7. 1005 

(Petttton for reheartng 
overruled J uly 14 1905) 

Affirmed !february 11 1905. 
Affi rmed J uly 11, 1905 .. .. 
Affirmed Juoe 12, 1905 ... . 
Affirmed June 6, 1905 .. .. 
Reversed June 6, 1905 .. . 
Affi1rmed September 22, 

1905 ............... . 
Reversed December 12, 

1905 ........ .. ...... . 
Affirmed October 27, 1904 
Affir lled January 12, 1904 
Affi rmed January 12, 1904 

(Petition for rehearing 
overruled May 12, 190~.) 

Affirmed May 11, 190~ 
Reversed May 5, 1905 
Reversed J anuary 10, 1905 
Affirmed March 9, 1904 
Keversed Jnly 12, 1904 
Reversed January 11, 1905 
Reversed J anuary 13, 1904 
Affirmed June 7, 1904 

(Petition for rehearinJ{ 
overruled October 27, 
1904 . ) 

Prosth ut10r.. 
Liquor n ul ~an ce. 
Assault wit h int ent to commit rape 

Liquor nuisance. 
:Seduction. 
Uesertlo n of wife, 
Murder. 
Assault with intent to commit murd tr 

BreaKing and entering. 

Illegal voting. 
As.ault with intent to com mit murder. 
Rape . 
Murder . 

Larceny. 
Assault with intent to commit murder 
Murder 
Desertion ot w1fe . 
Murder. 
Robbery, 
Murder . 
Keeping house of ill fame. 

Rnened April 5, 1904/ Gambling. 
Affirmed July 12, 1904 Burglary . 
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SCHEDULE ' 'A"-CuNTINU:BD. 

Title of Case. 

State v . Warren, Cbas., appellant ....... . 
State v . Welcb , C. E., appellant . . .... .. .. 
Statev. Wolf. Orris . appellant ....... ... . 
State v . Wescott , Martin , appellant .... .. 
State v. Wbiuoel, Isaac, appellant. .... . 
State v . Wbeeler, Hugb, appellant. .. . 

County. Decisions. 

Polk ......... Affirmed November23, 1904 
Hardin ..... , Dl<mi-sed June 8, 1904 
Powesb iek • . . Affirmed October 18, 1904 
Cerro Gordo .. Affirmed July 11, 1905 
Washing• on •. Affirmed September22, t905 
Butler ........ Reversed l\o\·emberl8.1905 

Offense. 

Assault with intent to commit murder. 
Neglect of official duty . 
Rape. 
Murder. 
Larceny of domestic fowl 
Assault with intent to maim and dis­

figure 
State v . Weigert, H . C., appellant... .. "I Pocahontas . ·1 Affirmed November 18,19051 Pr.acllcing medicine without a certif· 

tcate. 
State v. Willing, L . G . , appellant. ....... Black Hawk . Rever.ed Novemberl8.1905 Arson. 
State v . Whitnah , Fenton, appellant. .... Page ..... . ... Affirmed December 15,190' Murder . 

SCHEDULE "B." 
The folbwiPg is a list of criminal cases pending in the Supreme Court of Iowa on January I, Igo6: 

Title of Case. 

State v. Andrews, Cbas., appellant (Rehearing) ....... . 
Stalt v. Hrown, Jerome V., apptllao.t. .... ........... . 
State v. Bernstein, :; , a ppeliMnt .... .. .............. .. 
State v . Blydenburgh, E. :l. , appellant (Rehearing) .... . 
Htate v Came, U. to., appdlant. ... .................. . 
State v. Crouch, F., apptlla r;t ..................... .. 
State v Crofford, J. W., appellant ............. ... ... .. 
State v . Otsbruw , H H . appellant .................. .. 
State v. 11unning, Day, apvellant ... ... ............ .. 
State v. Gibson Ralpb, appell,.ot .. .. . .. ......... . 
State v . Harter, Jobn C., appellant. ................ . 
State v . Hayden, John, appellan• ................ ... . 
State v . Harvey, Ll\'de and Hattie. appeJ:ants ...... ... . 
State v . Harmon, Peter H., a J.pellant.... . ......... . 
State v. Jackson, H . 0., ap1ellee (Kehearing) .•...... 
~tate v. Joh nson, 1.ee., appellant .. .. ............... . 
Statt v . Los.r, Leon, appel ant (Rebearin>) ..... . .. . 
State v. L•utb , Auguot, 1ppellant (Rehearing) ...... .. 
State v . Lomack, F \.:.appellant ..... .... . ....... . 
State v. Matheson, George, appellant (Rehearing) .... . 
Stole v. Motca lf. Uhos . . appellant. .. .... . 
State v Moo re, Wm H ., appll'ant. .. . 
State v. McFadden Emma, appell a nt. . .... ... ........ . 
State v McKenney, Horace H .. appellee. . ... . .. . ... . 
State v McClain, Ed, appellant ..................... . 
Stato v . Moore, Cbas . W., appel lant ..... , .......... .. 
State v. Mulhern , J. W, appellant .. ...... ....•....... . 
State v . Mitchell, George , appellant ............•.... 

• State v. Porter, Cyntb ia A., appellant . .. • .. . 

County. 

Polk ........ .. 
Buller ......... ...... . . 
\Varrr-n ...... . .... . . 
Hardin ........ . 
Woodbury ........... .. 
Palo Alto ........... . 
Clarke .............. . 
VanBuren ............ . 
Ringgold ....... ... . .. 
Polk ......... . ...... .. 
Henry ...... .. .. ... . 
Oecatur ........... .. 
Larroll ............. . 
Dubuque ........... . 
Jasper. ............... . 
B nton ............. . 
Pottawattamie ....•.. 
Cedar ... ... .... .. ... . 
p, ,lk .... ... .. .... . . 
Pot'awattamie. . ... . 
Woodbury ........ .. 
Muscatine ......... .. . 
Mahaska ............ .. 
Harrison ........... .. 
Polk ............... . 
Mahaska ......... ... .. 
Madison .... . .. 
Poweshiek . .......... .. 
Madiso n .. ............ . 

Offense. 

Rape. 
Assault with ictent to main and disfigure. 
vtvtt g intoxtcaung liquors. 
~turdtr 
...:oLspiracy. 
Carnal kno\l.led~~:e of ac imbecile. 
Murder. 
Larceny by bailee . 
Fraudulent backing. 
Pab.e pretenses. 
Perjury . 
~1urder. 
Arson. 
Adul•ery. 
l"alse pr•tenses. 
Ac;;sault wub intent to commit rape. 
Conspiracy. 
Kidnapping. 
Libel. 
Ass dult with intent to commit murd er 
Incest. 
Murder. 
Adultery. 
Embezzlement. 
Larceny from the person. 
Liquor nui.;;ance. 
Liquor nuisance. 
Murder. 
Keeping a bouse of ill fame. 
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REPORT OF THE ATTORN EY-GENERAL. 23 

SCHEDULE" , 

The following civil cases which were pending at the 
time of my last report have since been disposed of: 

State of Iowa v. Cht'istopher T. Jones and H . Scofield. 
Polk rounty District Com·t. 

Di. missed by the district judge. 

Wilson L. Ogden v. Leslie ill. Shaw, Governor. Polk 
County. 

Di~missed . 

Marshall Dental Mfg. Co. v. John Irving, State of Iowa, 

Intervenor. Greene County District Court. 

Uil'missed. 

Iowa Tdeplwne Co. v . John Ilerriott, et al. Pollc County. 

ThiR was an action hy the Iowa Telephone Company to 
recover from ,J olm Herriott, Trca~urer of State, taxes 
which had Leen assessNl againRt the 'T'clephone Company 
uncler thP Jll'O\'i~ion of <>edion 1331 of the code, and which 
were hy it paicl uncler [JJ'Ott•st. During the pendency of 
the adion sec tion 1:l31 of the <.'ode wa8 declared by the 
Supn•nw f'ourt to he uneonstitutional in the case 
of i AIYIIIflll 1'. 'l'elephon" · ConiJ/(/?IJJ, 123 Iowa, 591. 
Aftrr the deriRion of tlw La,vman car;e the di trict 
court O\'Prruled the demurrer filed by tl1e state in 
the case of 1'cleplion r: Company v. Ilerriott , and entered a 
judgment against Herriott as TreaRurer of State for the 
amount of the ta ·es paid by the Telephone Company, in­
terest thereon and costs of suit, the entire amount being 
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$0,528.17. 'l'he right of the Telephone Company to re­
cover this sum was C'learlr ~ettled hy the decision of the 
Layman case, and no appPal from such judgment "lias 
tak<'n hy thr ~->hltP. 'l'he judgnwnt l1::ts sincr IH'cn paid 
and the easr is disposed of. 

Amc1·il'an Tl omr lln·rstnu·nl Co. r. TT'. B. Jlarfin, S1'cre­
tar.1J of 8/wr. I'olk cf,j/1/l.lf. 

'rhis wa: an artion hronght in Polk county for a writ 
of manclanms to <·omprl th P ~p c•rdar~· of state to file cer ­
tain artif'IC'H of in('orporation. .\ motion and drmnn-e r 
wrrr filer! to thr pt>titinn. Both \l·r•rP sustaim·d anrl the 
hill of complaint dismisserl. 

Stall' r. ,1[t·rk Bros. ('o. 1'1111 !Jurr•n ( 'ounfy. 

T his was an action hron~ht hy the :;;tate to ronrlemn tlw 
right of \\·ar for a l'i ,;hway owr thr clam across t hP D es 
"!\foinc·s rin•r at nonaparte. .\ slwriff'~ jury was em­
panelrd to ass<'ss thP rlamagrs, and retn n wd an awar d of 
$-l-0.000. From thr rrtnrn of suc·h award the state ap­
pralrcl to t hr> rlistri('t c•omt. Prncliug the aJ)J)ea l the dam 
\I-ns wasll<'<l nut hy a freshrt of HlP Des \ loines r iv<' r, anrl 
no attrmpt has hPPll silwP made to rrhui ld or r e11air the 
sanw. ..\ ftP I' the• clam lwei !wen wa~hrd away thr acti on 
in thr cli st rid rnnd was dismio;;srcl and the costs incurred 
paid by tlw s ta t!'. 

Ji' idr l i l y d'- n ,·posit Co. of .ll<tr!flmul l' . Den nis E. Ruan , 
r.t al. M ououa r'ounfy . 

'rhis wn ~ an art ion of forerlosure in whir•h thr s tate was 
a nominal partr df'f<'ndant and had no r eal intr r!'st. A 
for rc lo!'nre was grmJt!'d alHl th e ]aJ1(1 ,;old under the de­
r r PP of the di strirt court. 

,..,·tnflcdale v. Gilbrrl son. P olk County. 

This wa an action brought by Rtorkdale to recover 
money paid for a lirem;e issued to him a s an itinerant 
pltysician. The case was di smissed at plaintifT'-; costs 
July 5, l 905. 
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Jmw Loan if Tntst Co. l' . Geo. Godfrc!J· Polk County. 

This "a" a for<'closu re of a mortgage against prnJwrtr 
ownrd by Goclfre~·. T he state was a nominal party only. 
A <lrer<'e of fo reclosure was rendrr ed by the l'Ourt and the 
ca. r has been finall y dispo ed of. 

b. 11. U'Connor l'. Northzcesfcrn Dife d'; Scn·ing Co., B. F. 
Can·oll, Auditor of State. Polk County. 

'l'his was an adion brought to recover money claimed 
to haYe ht>ru Jlll'gally paid by the plaintiff to the • orth­
wef'tcrn Life cf; Savings Co. Ca r roll , Audi tor of State. 
alt!Jough made a party defendant, had no real interest 111 
the aetion. Tlw ca. e was afterward transferred t.o tb.e 
federal cour t. 

In the Matter of J olm J. T homlon, I nsane. Wm. C. 
R ichardson, Guardian. St . Louis Circuit Cou1·t. 

This was an action brought hy the state against t he 
guardi an of Thomton to rerovt'r the cost of the support 
of Thor nton in thP hospit al for the insane in thi state. 
J udgmrnt was ohtaint'll hy thr f'ta le agai nst the guar dian 
in ti1P finm of $~Gs3.1o. In .\pr il, lDO±, ther e was coll ect ed 
upon this judgment $::W~0.82, wh ic·h amount, less $200 
attornpy f rr::; re ta ined hy :.'lfr. W . H. Gentry who p ro e­
ClJtPrl the ca,;r, wa .· r Pmittr cl to nw, t ire net amount of till' 
r emit l:mcr hPi ng $U:!O.H:!. "\.ft r rward the further sum of 
$2G.!J7 was r <·mitted to lll e, heing <·oll(•eied out of other 
properl y in the l1m1<L of lh e guarclian . These sum. wen · 
tunwcl in to th P trPa nr~· a t th <' tim<' thry were r eceived 
allll thr c·ast• is pnwtiC'a ll~· di ~po,;p !] of. 

Elate· of I owa r . .John C11llan, Arlmr. of lh r. B st. of Edward 
Jlaran, D t'((' fl Sc d Dallas ( .'t~un fy . 

'l'l1is "lia s an af'tion hronght h~· th <' Hlatr to rerovrr oi 
tLc <'state of Ec1warcl :.\loran thr <'Ost of hi s Hnpport during 
tlw time lw was an inmate of the Soldiers' Home at :\far­
shallt.own. In thr rase of thr Slat e t ' . Jamrs Colli_qan. 
104 N. W. Hep., 903, the supreme court l1eld that the 
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cost of support in cases of this character could not be re­
covered from the estate of the person to whom the sup­
port was furni shed. Thi holding of the court prevented 
a recovery in the case and it was therefore dismi ssed. 

llfason Ci ty d; Ft. Dodge Ry. Co . v . A. F. Simpson a~ 
others. W ebster County. 

Action for injunction to restrain the collection of taxes 
assf>ssed again. t the Railway Company. Action was dis­
mi ~!'Nl hy tilt- plnintiffs and costs paid. 
Chicago, Jlilu ·aukce & S t . Paul Ry Co. v . Wap ello County. 

TV apcllo County. 

This was an action brought I,Jy the Railway Company to 
restrain the collection of taxe upon its proposed line of 
railway which were assessed against it before it was in 
operati~n . The judge of the district court of Wapello 
county overruled a demurrer filed by the state and granted 
a perpetual injunction restraining the treasurer of 
Wap<'llo county from collecting the tax assessed. In my 
opinion the judgment of the court was right, and no ap­
peal wns taken. 

In tlw Matl e1· of the Estate of Robert R. Oswald. Butler 
County. 

'!'his wa. a claim filed in the district court of Butler 
county again~;t the estate of Robert Oswald for payment 
of eo. t of his support during the time he was in the state 
hospital for thr insane. Under the holding in the 
olli~IHI (•as<', the proceeding was dismissed. 

Stolt• c.r n~/. Frank Davis v. Wtn. A. Hunter, Warden. 
Jon cs County. 

'l'he judgmrnt of the district court was affirmed by the 
suprrmc court UJlOn appeal by the state. 

Cedar Rapids & Marlon City Ry. Co. v. Albert B. Cum­
mins, et al. Linn County. 

This waR au action of certiorari brought by the Cedar 
Rapids and Marion City Ry. Co. against the Executiv& 
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Council to prevent the assessment of the property of the 
corporation by the council. The writ was granted by the 
court, from which order the state appealed. The order 
of the district court was reversed by the supreme court, 
which held that the executive council had full power to 
assess the property of the corporation as an interurban 
railway. 

Gilbertson v. Ballard. Washington County. 

This was an action brought by Gilbertson as Treasurer 
of , tate to rPcover collateral inheritance tax claimed to 
be dae from the estate of A. W. Chilcote, deceased. The 
di strict coud rendert-d a judgment adverse to the state, 
and thE' fitatr appealed. The judgment of the district 
court was affirml'd by the supreme court October 26, J 904. 

Ohlrogq 1' Di.'l frid Cou rt of Jr o1·th County. 

Petition for certiorari . Dismissed October 14, 1904. 

Josrphi11 e W ilsa ll v. Distl'ict Court of Mahaska County. 

Pl'tition for certiorari. Dismiss<'d February 10, 190-l. 

Jolm W. Bmrly1•. Gro TV lllaitern, Shet·iff. Polk County. 

rrhi~ wa!'l an action of hnbl"as corpus brought by Brady 
against ;\fnttl'rn, Rheri ff, in which Brady claimed that be 
was illl'gally restrained of his liberty under an arrest for 
a violation of the provisions of section 9 of ebapt~r 77 
of the actfi of thP. twenty-ninth general assembly. He was 
discharged from the custody of the defendant upon the 
ground that the act referred to is unconstitutional. 'l'he 
defendant appealed from the judgment of the d1strict 
court and thP supreme court held that the act is constitu­
tional, and that the district court erred in discharging 
Brady from the custody of the sheriff. 

Gr·eemdch Insurance Co. of New York, et al, v. B. F. 
Carroll. United States Circuit Court. 

This was an action brought in the United States cir­
cuit court for the southern district of Iowa, hy tlw Gr<'en-
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wirh Insurance Company and other foreign insurance 
companies against tbe auditor of state, for the purpose 
of having section 1754 declared to be unconstitutional. It 
was arg<1cd and submitted in the upreme court of the 
U11ited States in .. ovcmber, 190.). The judgment of the 
ri rruit court was reversed and the statute in question 
held to be valid. 

Ameriran Exprrss Co . v. Stale of Iowa, and Adams Ex. 
7Jress Co. 1'. State of I 01m. 

Thrse rases were both ndious hy indictment for the 
illrgal sale of intoxicating liquors in the tate. 'l'hev were 
a rgurcl anrl f;Uhmitter1 to the l ' ni ted States sup rem~ court 
in Drcemher, 190-J., and Uw de('i>don of the supreme court 
of Iowa waH t·cverf;Pd in hoth ca,..es. · 
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SCHEDULE "D." 

The following i a li st of civil cases which were com­
menced and hav(' been di 1 osed of since my last report: 

State of Iozm e:r rt•l. John Conlon v. TVm. A. Iltmter, 
Wardt'n Penitenlim·y at Anamosa. J ones Cottnty Dis­
tri£ l Court. 

Habeas corpn.. Petitioner di charged by di strict 
judg('. 

Cha~> 0. Nourse v. Alice T'. B1·own, et al. Polk County 
Dislrirt Court. 

For('rloliurr of mortgage. 

Mrs . .lf. .!. Thorn 1'. Jno. T. Ilambleton, State of Iowa, 
et al. Polk District Court. 

Foreclosure of mortgage. 

StatP of I v/l'a t'r rl'l . Chas W. Mtlllan, Attomey General, 
v. Coni Ill( ntal Life Insurance Co. Polk District Cottrt. 

This was an artion for the appointment of a receiver 
to wind up the alTair:-. of Uw Continental Life In urance 

ompany. 'l'h(' ordPr granting an injunction and appoint­
ing a r<>cei,·er was made .January, 30, 190+. The affairs 
of the Company wrr·<> wound up through the intervention 
of the receivrr anu the rase is disposed of. 

State of Iotca ex rel. Clws lV. Mullan, Attorney General, 
1·. J'lte Prail'ltWl Bond, et al. Polk Distl-ict Court. 

'l'l1is was au action for an injunction restraining the 
Fraternal Bond Company from transacting business in 
the state of Iowa. A temporary injunction was issued 
February 17, 1904, and a permanent injunction February, 
1, 1905. 
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State ex rel. B. F. Carroll, A1tditor of State, v. The Corn­
ing Sar;ings Bank. Adams Dist1·ict Court. 

This was an action by the auditor of tate for the ap­
pointment of a receiver to wind up the affairs of the banlc 
The order appointing the receiver was made February 22, 
1904, and the affairs of the bank have since been closed 
by such receiver. 

Ilerman L. Ilildreth v. G. S. Gilbertson, Treasurer of 
State . Polk Distt·ict Court. 

This was an action brought by Hildreth against the 
treasurer of Atate to recover collateral inheritance taxes 
paid by the said IIildreth. An investigation of the facts 
in the case clearly showed that the taxes which had been 
collected of and paid by the said Hildreth were illegally 
exacted by the state, and a stipulation was entered in to 
for the repayment of such taxes. 
State of Iowa ex t·el. J . ..d. . Gregory v. N . ilf. J ones, War­

drn. United Stales District Court . 
Action of habeas corpus. Demurrer to petition sus­

tained March 19, 1904, and writ denied. 
Slate of I owa ex rel. Chas. W . M1tllan, Attorney General, 

v. United Sons of Ame1·ica of Des Moines . Polk Dis­
trict Cmtrt. 
'rhi s was an action for the appointment of a r eceiver. 

A demurrer to the petition was sustained and the applica­
tion denied. 
In the Matter of the Estate of Wm. R. llf 01·ley, Deceased. 

Fayett e Disf1·ict Court. 

This was an action brought to re-open the question of 
the liability of the estate of Wm. :Morley to pay collateraL 
inheritance tax. The appEcation was afterward with­
drawn and the case disposed of. 
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State of l01ca ex rel. Chas. TV .• llullan, Attorney Gl'll(' mi. 
••. Church Federation of Ame1·ica. lllar hall District 
Court. 

This was an action for the appointment of a receiver 
w wind up the affairs of an assessment association. The 
applieation wa sustained and a receiver appointed June 
21, 190+, and the afTairs of the association wound up by 
such receiver. 

Mal/er of the Estate of Ilenry Runge. Grundy District 
Cou1·t. 

Action for the payment of collateral inheritance tax. 
This wns an appeal from the Grundy distr ict court. After 
thP appral waA per fected, I reached the conclusion that 
tl1e decision of that court was right and dismissed the 
appeal. 

.ilckrn~wn cC Macy v. IJ_an~zah Sharp and Depat·tment of 
Agnrulturr. Polk Dzslnct Court. 

This wa an action to enforce a mechanic's lien against 
pro]Jerty owned hy the state. A demurrer to the plain­
tiff's prtition was sustained and judgment for the Depart­
ment of Agriculture r endered. 

W. J. Chamberlain v. Thr Capitol Commission et al Polk 
Di, tt'ict Court . ' . 

This was an action to r estrain the Capitol Commission 
fr_om making a contract f or the decoration of the capitol 
Wl thont advertising for bids upon the work to be done. 
~'he 1'11«e was tried in the district court and a judgment 
~11!' rntrred therein November 5, 1904, dismissing plain­
h iT';. bill. 

Stafr of I owa v. J ames Colligan. TVoodbm·y District 
Co 11 rt. 

This w~s an ac tion brought by the state to r ecover from 
the guardian ?f J ames Colligan, who was an insane pati ent, 
~he cost of lns maintenance in the state ho pita! for the 
~:sane. Judgment of the district court was adver e to 

0 
e state, and an appeal was taken to the supreme court. U: October 17, 1905, the judgment of the court below was 
rmed. 
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SUIIEDULE "E." 

The following civil t'HRC>; arc r1ow pending m the state 
and federal courts: 

DISTRICT COVRTS. 

\\~estern L"nion Telegraph Company v. Carroll. Polk 
county. 

Tn thc :Jfatter of the E tale of Richard Wilde, DcceaRed. 
Franklin county. 

Sioux ('ity Gas d'; Electric Company v. Wm. B. :Harlin, 
an<l G. R. Gilbertson. Polk county. 

Western 'Gnion Telegraph Company v. B. F . Carroll, 
Auditor of State. Polk county. 

Rtate of Iowa, e.r rel. B. F. Car roll, Auditor of tate, v. 
New Liberty Savings Bank. Scott County. 

]:P1·ank L. McCoy ct al, v. J. L. Paxton, et al. P otttawat­
tumie county. 

J. '\Y. :.\furphy v. Louisiana Purchase Exposition Com-
pall)'. Polk county. 

Rtate of Iowa v. Fraternal Accident Society of Ceclar 
Ravids. Linn county. 

S la te of l owa e:r 1'Pl. Chas. W. Mul lan, v. A. J. Fuhrmeis 
ier·. Linn county. 

L. \Y. Nichols, ef al, v. Nationall\fasonic Accident Associa­
tion, B. F. Carroll , Auditor of State, et al. Pottawat­
tamie county. 

City of Council Bluffs, et al, v. W. B. Martin , Secretary 
of Sta te, ct al. Pottawattamie county. 

Rose Ann Canarun, et al, v. Martin Harkins and G. S. 
Gilbertson. Greene county. 

REPORT OF TH E ATTORNEY- GENERAL. 33 

tate of Iowa ex 1'el. Chas. W. Mullan, Attorney General 
v. Syndicate Land Company. Polk county. 

Fremont Benjamin, et al, v. B. F. Huff, .A.. B. Cummins, 
Gm·ernor, ct al. IIarrison county. 

IJ . • \ Merrill, rl al, v. Board of Supervisors of Cerro 
Gorclo county, cf al. Stale of Iowa, Intervenor. 
Cerro Gordo county. 

S'LPHF.!I1E COURT OF IOWA. 

~'""· F. ?If. HaJHlolph v. Cottage Ho pital and State of 
Iowa, ,\ppellants. 

G. ~- Gilhcrtf-:on, Appellant, v. Geo. A. Oliver. 
State of fowa, Apprllant, v. Lafayettr Young. 
Rtate of Iowa \' Ole Thompson, .dppellant. 
I :we· llall, .\ppc·llant, v. Butler county, ct al. 
Sila, \\'ibon, .Appt>llant, v. Louisiana Purchase Exposi­

tion Comrni~sion. 

Iowa :;\lutnal 'L'ol'llaclo Insurance Association, Appellant, 
v. G S. Gilhert~on. 

Iowa Impl0ment l\futual Insurance i\ssociation, Appel­
lant, v. G. S. Gilbertson. 

Iowa Platl' maR~ Mutual Insurance Association, Appel­
lant, v. G. S. Gilbertson. 

Town .\futual Dwelliug House Insurance Association, Ap­
pellnnt, \'. G. S. Gilbertson. 

J?astern Io"a \futnal Hail Association, Appellant, v. G. 
S. Gilbertson. 

FarmPr,; ~futual Hail Insurance Association, Appellant, 
v. G. S. Gilbcrt>;on. 

.\futnal Haibtorm Insurance Association of Iowa, Appel­
lant, v. G. S. Gilbertson. 

IIome .\fntual In urancc Association, Appellant, v. G. S. 
Gilberbon. . 

.\fntunl Wind Storm Insurance Association, Appellant, v. 
G. S. Gilbertson. 

F arm P roper ty Mutual Insurance Association Appellant 
v. G. S. Gilbertson. ' ' 

Iowa Mercantile Mutual Fire Insurance Association Ap-
pellant, v. G. S. Gilbertson. ' 

I 
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State Farmers "\futual Fire & Tornado In. urance As­
sociation, Appellant, v. G. S. Gilbertson. 

Merchants ~futual Insurance Association, ~\ppellant, v. 
G. S. Gilbertson. 

Grain Growrrs ::\fntual IIail ImmrancC' Association, Ap­
pellant, v. G. R. Gilbertson. 

Iown Assrssment nlulual Fire Insuranr•e .\ sr-;ociation, Ap­
pellant, v. G. S. Gilbertson. 

futual Horticultural Tnsurance Association of IO\Ya, Ap-
pellant, v. G. S. Gilbertson. 

Mutual Fire and Tornado Association, Appellant, v. G. 
S. Gilbertson. 

Retail Merchants ~1utual Fire Insurance Association, Ap-
pellant, v. G. S. Gilbertson. 

State of Iowa v. Wm. G. Thompson, Judge. Certiorari . 
State of Iowa, Appellant, v. S . A. Smithart. 
Wm. H. Semonies, et al, v. Chas. W. Needles, Appellant. 
Cora Honaker v. F. P. Fitzgerald, Appellant. 
State of Iowa v. R. H. Stringfellow, et al, Appellants. 
State of Iowa v. Wm. Greenway, et al, Appellants. 
State of Iowa, ex rel. L. R. Bone v. Wm. A. Hunter, Ap­

p llant. 
State of Iowa, Appellant, v. Amana Society. 

arpenter v. Jones County, et al, Appellants. 
Wm. A. Montgomery, et al, Appellants, v. G. S. Gilbert­

son. 
lJ. S. ClllCUIT COURT, SOUTirnRN DISTRICT OF IOWA, 

WESTERN DIVISION. 
Rohert C. Rice v. Northwestern Life rf; Savings Company 

and B. F. Carroll, Auditor of State. 
Samuel Carr, et al, v. Cbas R. Hannan, et al. 
.John A. Creighton v. Cbas. R. Hannan, et al. 
Omaha Bridge & Terminal Company v. Chas R. Hannan, 

et al. 
John I. Redick v. Chas. R. Hannan, et al. 
Whitney Realty Company v. Chas. R. Hannan, et al. 
James B. Ames, et al, v. Chas. R. Hannan, et al. 
Geo. Baxter, et al, v. Chas. R. Hannan, W. M. Martin, et 

al. 
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SALOON -OPE RATION OF NEAR Crrunan.- Whenever a 
church is built within three hundred feet of a saloon, 
the saloon must cease to conduct it bu ines . 

Des 21foines, J auuary 13, 1904. 
ITo' . .T0SEPH J\IEKOTA, 

County ~\ Uorney, Linn county, 
Cedar Rapids, Iowa. 

Dr. \.R Sm-Replying to your fa,·or of the 9th instant, 
requP~ting my opinion upon the question whether a saloon 
may continu<' to he operated under the mulct law of the 
statE> where a ehurch iR built within three hundred feet of 
the saloon at a time after the saloon has been in operation 
for several y\•ars, I submit the following: 

Subdivision 2 of section 2448 of the code provides: 

"But in no case shall s~id business be conducted 
by any person holding any township, town, city or 
county office, or within three hundred feet of any 
church building or school house • • • . " 

It was clearly the intention of the legislature in enact­
ing this provision of the statute to prohibit the sale of 
intoxicating liquors within three hundred feet of a church 
or a school house. No exception is made in the statute 
which permits a saloon to continue the sale of intoxicating 
liquors within three hundred feet of a church when such 
church is built after the saloon is in operation. A con­
struction of the statute which would permit a saloon to 
continue its business and sell intoxicating liquors within 
three hundred feet of a church because the church was 
erected after the establishment of the saloon, would be 
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a nullification of its letter and spirit. Nor can it be held 
to l1ave been the intention of the legislature in effect to 
prohibit churches being erecte<l upon any site within thrt'e 
hundred feet of a saloon. " rhenPver a church is built 
within that distanee of an existing saloon. !]1(' ~aloon mn!-it 
c<>asr to <·orHhu·t its hu,;i ness. 

'l'hr right to sell intoxi<·ating liquors UJHlPr the mnl<'l 
Jaw i~ a right limited and restrid<•cl ~~~- statutt>. One of 
til!' r!·~trirtion,; inlpos<•d upon thi-; tmiTi<" i" thnt it shall 
not he rarried on· within thrrt• hundred fl'Pt of a churl'l1, 
arul tiH• fart that the <'lmreh was prcdrcl aft<'r thr rstah­
li slnn<'nt of th<• saloon doe!' not n·mop• the r··~tridion,; 

impo~t·d hy th<' statute. 
Respectfully submitted, 

CHAS. w. MULLAN, 

Attorney-General. 

lNSURANOE- APPOINT.\lENT OF AGENTs--Executive Agent's 
Application a.nd Contract Construed under Sections 
1 U !) and 1750 o( the Code. 

Sin- Complying with your verbal request for an opinion 
a r; to the statue; of agents appointed by the :\futual Re­
sPrve Life In~'<urance Company of New York, unrler the 
"Executive agent!; applieation" and "Special renewal 
rontract" submitted, I beg to ubmit the following: 

'l'hr executive agents proposed to be appointerl uudC'r 
the application and contract submitted, fall within the 
proviRionc; of sections 174-9 and 1750 of the code, wl1ieh 
are mnrle applicable to life insurance companies by sec­
tion 1815, and must be treated as agents of the company 
authorized to transact its business in receiving and pro­
curing applications for insurance and such other business 
ns may be entrusted to them by the company. 

1t is undoubtedly within the power of an insurance com­
pany to appoint as many agents to transact its business 
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a~ it ma:· :-;ee fit; and to fh: Ruch eompen'<ation for the 
work pPl'formecl hy them as rna~· he agreed upon hctwt>en 
th<• eollllllln)" nnd the agt>nts. Ever)- person, howevt>r, ,_o 
appoint<'d hPC'ome~. under our Rtatute, an ngent of the 
c·ornpan~· with the right to solic it aml r ecei,•e npplicationc; 
ancl tn transad such othC'r bus iness as mny come within 
tlw srope of lli R employment. lie must, therefore, re­
ecive from the auditor of s tate a certificate showing tbat 
~ur·h rompany has eomplied with the provis ions of law, 
an<l that he is authorized to act as its agent, before tran­
sading any business for the company. 

The CJUPstiou is suggt>c;ted as to whether an agent ap­
point<>rl nncler the npplieation and eontract submitted, re­
eei,·ps anr speeial hrnefit h~· reason of ;;uch appointment 
upon insJu·nuee on hie; own life if writtC'n hy tht> eompany ; 
mul whctl1er tlw c•ornpany, in appoint ing such exeeutive 
ag-<>nts, makr~ arrv di~tinction or di seriminnti011 between 
tlwm and otlwr Jl<'r-;om; in surrcl of the same class and ex­
JIPI'lanc·r of' life, in tl1e mnount o r· payment of prt>miums 
or rat<'" elwrg-c•d fot· life insnranc·<> policies, anrl for that 
n•nsn11 tht• t•onhnPt of appointmrnt falls within the pro­
hihitiYc Jli'O\"i ·ion. of "ection 1782 of the roclP. 

.. \ c·an·fnl P'\alllination of the npplication and special re­
newal Pnntrad IP:Hls me to the conclusion that nn agent 
appni11terl tli('t'Pllll<l<'r rPet>i,·es no sperial hem•fit hecauc;e 
of stwh appointment as to any insurancr he may take 
upon his mm lifP; and that the applic~ttinn and ron tract 
cntPrPd illto hC'twrrn him and the eomJllm~· make no clis­
tinP!ion ot· rli;;rrirnitwtion between him and persons in­
Rure<l, of tht• snmP class and equal cxprrtancy of life; in 
tlw amount or pnynwnt of premiums or· rates charged for 
lifP insurane<> poliPies, or in any other of the terms and 
conditions of the contmet of insurance made hy the com­
pany. 

Tu my opinion, tl1erefore, no lt>gal ob,icetion exists under 
the laws of this stat<' to the appointment of such executive 
a~entx of an insuranc·e rompany, so long as there i no 
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attempt at any distinction or discrimination between them 
and other persons of the same class insured by the com-

pany. 

.January 21, 1904. 
lioN. B. F . CARROLL, 

Respectfully submitted, 
CHAS. W. :MuLLAN, 

Attorney-General of lou·a. 

Audit01· of State. 

TAXATIO EXEMPTION FaoM -lt i held ·that under the 
soldiers' exemption act, property, not to exceed eight 
hundred dollars in value of any honorably discharged 
sold ier or sailor , is exempt from taxation, regardless 
whether said property is situate without t,be county 
of residence of the soldier, sailor or widow. 

Sm-In response to your request of the 6th instant ask­
mg my opinion whether, under the soldiers' exemption 
act, a soldier who lives in one county and has more than 
eight hundred dollars in1property in the county of his res­
idence, and also has more than eight hundred dollars 
worth o.f property in another county, can divide his exemp­
tion, I beg to submit the following: 

Subdiv1sion 7 of swtion 1304 oi the code provides that 
the property, not to exceed eight hundred dollars in actual 
value, of any honorably discharged Union soldier or 
sailor o.f the Mexican War or of the War of the Rebellion, 
or of the widow remaining unmarried of such soldier or 
sailor, shall be exempt from taxation. 

This statute is broad in its terms and covers all of the 
taxable property of such soldier, sailor or widow without 
referenc to its location; that is, such soldier, sailor or 
widow is entitled to an exemption of eight hundred dol­
lars upon the assessed value of all his or her property, 
unle the value of the property owned by him or her 
amounts in value to five thousand dollars or more. 
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The section further provides that all oldier , sailors 
or widow referred to therein shall receive a reduction of 
eight hundred dollars at the time the asse sment is made 
h: the assessor, unle s waiver thereof is voluntarily made 
at the time of tho assessment. 

Tndrr this provision the soldier, sailor or widow 
entitle<l. to the exemption may waive all or any part there­
of, and no good reason exists why such soldier, sailor or 
widow may not claim a part of such exemption upon the 
proprrtr in one county and a part upon property in an­
other. The statute does not confine the exemption given 
by , tatute to propNty in the county where the soldier, 
sailor or widow resides; and as it appl ie generally to all 
property owned by the soldier, sailor or widow, he or she 
may, in my opinion, divide· the exemption allowed by 
statute, ;md have it applied upon property taxed in dif-

. fprent ,jmisd irtions. 
Respectfully submitted, 

FPhrnary II, 1 DO+. 
lioN. , \LBEHT B. Ct·~rMrNs, 

Oon'I'IIM' of Iowa. 

CuAs. W. 1-fuLLAN, 
Attorn ey-Gcneral. 

INSURANCE HETALIATORY MEASURES BY AUDITOR. OF STATE 

-'l'h~ Auditor of State is authorized to impose upon 
any wsuranco company incorporated in any other 
state, as :t retaliator; measure, any burden, penalty 
or_fee, which may be imposed on such companies of 
till st::tte uy the ln.ws of the state under which such 
foreign insumnco company is organized. 

~IH-('omplying with your request of .January 30th for 
an opinion as to the construction of section 173G of the 
<·ode, and as to your right thereunder to impose a tax of 
two r>er <:e11t upon tl1e gross premiums reeeived by in­
surance companies, organized under the law of the state 
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of \\'i~c·onsin , in c·itiP~. towns and ,-il!ngc"' having or 
mnintainin.~ n J'<•gularly organized fin· dPpartnwnt, in this 
stnt<'. as a -rdaliatory mea~urf> for !Ia· protf>etion of Iowa 
in~IJranc•c• c•ompaniPs transar·ting lmsi1wss in that state, I 
snlnnit tiH• follo\\·ing: 

First. rnder Uw provisions of seetion 173G, which are 
as hroad as languag<> c•nn make them, the auditor of state 
is authorized to impose upon any in<;urauce c>ompany 
organized under the laws of another state as a retaliatory 
measure any burden in the naturr of taxes, fines, penal­
ties, licenses, fN.>s, deposits of money, securities or othe>r 
obligation!'! or probihitionR which are or would be imposed 
on insnranc>e rompanies of this slate by the laws of the 
state under wh ich snrh foreign insurance company is 
organized. 

Tf the laws of the state of WisconRin impose upon I owa 
insnraucr companies sreking to do business in tha t state 
a tax of two per cent upon ih<' grosR premiums coll ected 
in ritirs, tOWJl and villages having or maintaining a 
r<'gularly organized fire department, in addition to the 
orclilJal',\" ~<tatr !ax asRessed against such companies, it is 

· clr·arly within the vower of t11e auditor of state of the 
statr of T owa to rdal iate u nder the provi~ions of section 
1 (:)() of th" cod<' hy imposing a li ke burden upon the Wis­
consin rornpanirR t ransacting hw;incRs in th is state. The 
lmrrlrn imposrc1 hy the auditor of sta te upon Wi .,consin 
r ompanirs as a r etaliatory measure should, as nearly as 
prar ti rahiP. be of the same nature and character a ~ the 
burclrn imposed hy the state of Wi scon'1 in upon the Iowa 
companieR, and the imposition· by the auditor of state of 
a two per <'~nt tax upon the gross premiums coll ected by 
tlw \Yi sc011 sin companies in cities, towns and villages in 
thi s . tate, having or maintaining a r egularly organized 
fire department, in addition to the ordinary taxes assessed 
again st such companies, places upon such companies sub­
s tantially tht> same burden which Iowa companies are 
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compelletl to hear under the laws of the Rtate of \Vi~ron­
sJn. The auditor of state is, therefore clearly authorized 
by ~o;rction 1 7:1G as a retaliatory meaRure, to rom pel in­
snram·P com]1anie~ organized under the laws of the state 
of \Yi,wonsin and doing bu. incsR in thiR state, to pay a 
two Jl<'l' rrnt tax upon the groRs premiums collected in 
ritirs. to"-ns and villages having or maintaining a regular­
ly organized fire dPpartment. 

fkrnurl. Without reiterati11g wl1at ha been said, the 
auditor of state may, under the provision of the statute 
referred to, rer1uire \ Visconsin companies doing business 
in this state to pay to thr insurance depa r tment the dif­
ferrnce bdween tl1e uniform charge for the publ ication 
of the annual statements of such companies in this state, 
and tlH' rharge which Iowa rompanirs doing business in 
the F'htt(' of \ViscoMin arc compelled to pay; the intent of 
the statu te ciParly he>ing- that the> aud itor may, in all cases, 
impo.;e tlw !';ame Jmrc1ens upon any fore>igu insu rance 
company transnc•ting lmsine'1s in thiR state which are im­
po,ed 111 hill Iowa rompaniP;; tran,.acting lm~ine!'\s in the 
:;.tntc• C>i' c•ntmh'y ,vhf'l'f' snd1 forrign insuranrr company 
is org-anizPil. 

l•'Phruar~· ~:!. JV0-1. 
Jlol'\. H. 1•'. (',\llltoLL, 

Ht"'spertfnll~· 1mhmitted, 
f"IT\S. 1\T. ~fULL.\N, 

. l ttor111 ,11 nt>11rral of l nu·a. 

. I ifllif ,Jr nf S!n f e. 

INsu RA NC1!1 -HETA LIA TOR Y 1\hAHURKR-An y rul e or 
measure, reta liat ory in its nature, made or adopted 
by the Aud itor of State aga.i ust an y foreig n insurance 
company doing- husm ess i11 this state, cannot be ret­
roa.cti ve in its ope ration . 

S111 ~,\ ~ suppleuwntal to th t• opinion hand('(] Y OU todaY 
as to your right undf'r se>!'tion 17:l6 of the corle .to impos~ 
a two per t ent tax upon the gross premiums coll ec ted by 
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in urance companies organizPcl un!l!•r the laws of the state 
of ·wisconsin, in cities, towns and Yi II ages having or 
maintaining a regularly organized fire cl<:>partment, in this 
state, as a r('taliatory mea;;ure for tlw protection of Iowa 
insurance eompanies tran~achng husine~s in that state, I 
submit tlw following: 

In my opinion it is not within the powrr of the auditor 
of this stat<' to mak<' any retal iatory measure, which he 
may adopt for tlJC protection of Iowa insurance companies 
in otlwr states, retroactive. uel1 a rule can only he en­
forced from aml after the time of its adoption hy the 
auditor, anrl must apply to the future actions of foreig n 
i nsurmH'c> !'ompanies and not to thosl' of the p ast. 

Respectf ull y submitted, 

l!'eh rna ry ~3, 190-!. 
lioN. B. J!'. AllROLL, 

A uditor of S tate. 

liAS. W . :MuLLAN, 
Attorne,1J-General of f 01ca. 

Souoor. l:l UBJEOTS TO BE TA UGHT- A t eacher may be em-
ployed to give instruction in branches in which he 
was not exa mined by the state board at the time his 
certificate was granted. 

' rn Complying with your request of the 19th ultimo 
as to whether a teac•her in a public school may be employed· 
to give instruction in branches as to which he has not 
heen examined , either by the county superintendent or the 
hoard of educational examiners, I submit the following: 

Section ~6~9 of the code provides certain subjects upon 
which lh slate board shall examine applicants for state 
certificates, and tllen adds, "and such other studies as the 
board may requir ". If the applicant was examined and 
pa sed iu all of the branches named in the section referred 
to, and the school board desires to have instruction given 
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in othrr branche , as to wl1ich the f.tate board has not cx­
aminrd the applicant, he could, in my opinion, be employed 
a~ a teacher to give in.-truction in ·uch branche~, al­
though they were not iucludecl in the exami~atio_n by the 
tate hoard. 'l'lw ;;talutt> rpquin s an exammatJOn upon 

certain subjects Jwfon• a certifil'ate can be given the appli­
cant to teach in th(• puhli1• ~ehools; but it does not p ro­
vide either in terms or hy implicat ion tha t ins truction 
ma ,. not be giwu by a teacher who has received a cer tifi­
eat~· upon branches not includc•d in the examina tion. 

It logieally follow~, therpfon•, that a teacher . o em­
JllOy<'(l is entitll'd to and may recover compen atJOn for 
serviceR. 

.\lan·h 9, 1 !10-!. 
no~ .. J Oil~ }'. Rwas, 

R espectfully submitted, 
liAS. W . :MuLLAN, 

A tto rney-Grne ral. 

Superinll'n rlcn l of Public In struction. 

RoAn 'fAx- LEvYING, CoLLECTION AND ExPENDITURE oF­
Road taxes are levied by the town hip trustees, and 
collect ed by the county treasurer in the same manner 
ttnd at the sam e times a other taxes. 

Sm-Complying with your request for an opinion as 
to tl1e eon strnction of the law g overning tbe levying, col­
]('ction a nd expenditure· of road taxes, I heg to submit the­
following : 

'\\That i. commonly known a s th e }>reHent road law was 
enactt• tl as chapter 53 of the act of the twenty-ninth 
general a ssembly. 

By that act the legi~lature unilertook to make au entire­
change in the method of levying, collecting and expend­
ing the road taxes in thi state. Certain of the provi ions 
of the act are in conflict with the provi ions of the code, 
and the law i undoubtedly in a somewhat confused con­
dition; but taking it as a whole, and giving force as far 
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as pos:-ihl<> to all of tlw provisions of tlr<> :wt and to tho~e 
of th<> cod<>, they ean h<> so harmonizNl as to caJT~- out till' 
inlPnt of tlw legi~lalurC'. 

R<>f'tion l ;):~3 of thC' ro1h• as amPrHlC"cl br tlw acts of the 
tw<>nty ninth genHal ass<>mhl~·. in fixing the duty of the 
township tnrst<>eR, provicl<•s: 

'"fbC'v slrall ord<'r the township road tax for the 
stH'f'P!'ding )'('ar paid in mone.v and collected hy lh<' 
f'nnnty treasurer as otlwr tax<'s." 

HPI'tion ] :J40-a of the code supplement provides: 

"II(> (the township c)(>rk) shall, within four weeks 
after the trm;tC'Nl han• ](>viNl the property road tax 
for the suteeC'ding year, rerti fy said levy to the eonnlr 
auditor who shall ent('l' it upon the tax books for rol­
leclion hy th • county treasurer as other taxes." 

\ nd section 15±~-a of the code supplement provides: 

"lie (the township rlerk) shal l, on or befnrP tlw 
~weoml :'lfonday of • T ovember of each ;~·ear, mak<' out 
a certified list' of all property, including lands, towtr 
Jots, persona 1 property and property othe1:wisc as­
seRsed. in<"luding assr,;sments by the execuhv!' c•omt­
Pil on whith tlw road ta\: has not been paid in fnll, 
and tlw amount of the tax charged on eal'lt sppnrate 
asse~~ment or parcel of said propert~-, designating 
the di~triet in whic•h the same is situated, Hnd trans­
mit thr :-amP to the county auditor, who shall <'nter 
Ow amount of tax on the list the same as othrr taxe~ . 
and deli'' r the same to the county t r easurer, cllarg­
in" him therewith which shall be collected in the same 

"' ' II d" n1mmPr as county taxe are co ecte . 
Und c•r tbf'se provi sions the property r oad tax for each 

1>ncrreding year mu t be levied by the towm;hip trus tees 
and or<l!•red to be paid in money and to lJe collected by the 
count v treasurer as other taxes. 
Th~ town .,hip clerk must, within f our weeks after Ruch 

levy and order, certify the tax to the county auditor, who 
mus t enter it upon the tax book , and it must then be col­
lectrd by •' -q county trea urer the same as other taxes ; 
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that is, one-half of uch tax become due and payablr on 
the first clay of lfarch following, and thr other one-half 
clue and payable on the fir t day of eptemher thereafter, 
the first installment becoming delinquent on thr first day 
of April and the SC'cond on the fir. t day of Ortol>rr. 

"Cnder the Atatnte in force prior to tire enactment of 
rhapt<'r 53 of the act of the twenty-ninth general as­
sembly, all road taxes payable in money becamr due and 
pnyahle with th<' first installment of othrr tax<"'· and in 
cba11ging thr time of collecting road tax<'" it was nrces­
sar,\' to make a special pro,•ision for the kvr ancl rollect­
ion of thP road tax of 1903 in order to provide funds avail­
alrle for l'Oiul purpo!'>es between the time of the levy of the 
taxP of Hl04 and the collection of the Rame. 

~uch provision is made by section 15-!0 a of the code 
~n]Jplenwnt under which it became the duty of the town­
~hip trnstecs at thr .April meeting in 1903 to levy the road 
ta.·e for the years 1903 and 1904 upon the assessment of 
190:1; Uw levy for the year 1903 being a special levy for 
the purpose of eovering the time between the regular levy 
and the collection of the taxes of 1904, and to provide a 
road fun<l available during the year 1903. Mter the year 
1903 the regular levy of the road tax shall be made by the 
town!;hip trustf:>es at their April meeting and ce r tified to 
Uw county treasurer and collected in the same manner as 
other taxes. 

This, as has been suggested, is an entire change in the 
metholl of levying and collecting road taxes in this s ta te, 
and the provision of section 1413 of the code that 

".All road taxes payable to the county treasurer 
8hall be. duo with the fi rst installment of other taxes 
and subJect to the penalty for non-payment as other 
taxc.," 

mu t be held to have been repealed by section 18 of 
chapter 53 of the acts of the twenty-ni nth general as­
sembl y. 
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A;; the law now exists, the township trustees should levy 
tlH~ road tax at their April meeting in each year. It hould 
then be certified to the auditor and placed upon the 
tax book and collected by the treasurer in precisely the 
same manner as he collects other taxes. 

Respectfully submitted, 
CHAS. w. ~lULLAN, 

A tt onzey-Grneral. 
1arch 31, 190-!. 

lioN. B. F. CAnROLL, 

Auditor of State. 

. I 
F1 nAND GAME LAw-(1) A gu n may be a contnvance 

within the meaning of the code section 2539 and may 
be seized and de troyed a a public nuisance. (2) An 
artificial ditch connecting public waters with private 
waters become public waters from which fish may 
not be taken during the closed season. 

Des Moines, April 18, 1904. 
lioN. GEo. A. LINCOLN, 

Fish and Game Warden, 
edar Rapid , Iowa. 

DEAn IR- 1 am in receipt of your favor of the 9th in­
stant, r que. ting my opinion a to whether a gun when 
usecl for the purpo e of killing and taking fish in violation 
of law, is a public nuisanre under the statute, which may 
be tak n and de troyed undrr the provi ions of section 
253!) of the code, as amended by the acts of the twenty­
ninth general assembly; and also whether a ditch which 
is exravated for the purpo e of draining lands adjoining 
a lake, and wl1ich during ordinary high water is filled by 
the overflow of the lake, and into which fi , h go from the 
waters of tbe lake for the purpo e of spawning, is private 
water from which the owner of the land through which 
the ditch is excavated may take fish duripg the closed 
season. These questions will be considered in the order 

stated. 
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First. ection 2539 of the code, as amend<>tl hv the 
acb of the twenty-ninth general ao;sembly, provid~s: 

''.Any ::-cine, net, trap and contrivance, matter and 
substance whatever while in use or had ancl main­
tained for the purpose of catching, taking, killing, 
trapping or d<'ceiving any fish, birds or animals con­
traiT to an~ of the provision, of this chapter, i here­
hr dl•(•lan·cl to be and is a public nuisance; and it 
Hhall lw tiH• duty of the fish and game warden, sheriffs, 
constahh•.· and police officers of the state, without 
\Ynnant or prOl'PSS, to take or seize any and all of the 
:~:nw, ancl ahate and destroy any and all of the same 
mtlwnl warrant or process and no liability shall be 
incurred to the O'Wller or any other person for such 
seizure and .dc tmction, ~nd said warden or his reg­
ularly ~on. htuted deputies or other peace officers 
a. hcremhcfore nam d, shall be released from all 
liability to any person or persons whomsoever for 
any act done or committed or property seized or de­
stroyed under or by virtue of this act". 

Undcr tl1e proviRions of this section, any contrivance 
which is used for the purpose of killing fish in violation 
of the provii'ions of chapter 15 of the code is declared 
to he a nuisance, an<l it is the duty of the :fish and game 
warden, any sheriff, constable or poliee officer of the state 
without warrant or proces., to seize and de. trov such con~ 
trivance and aha te tlw nuiHance. · 

:rhe 11~estion therefore arises whether a gun may be 
fa1rly said to be a contrivance within the meaning of the 
statu~e . ·\':ch. fer drfin<'s a contrivance as: "A thing 
co~tn~ed, IUVPnterl or planned". A gun is certainly a 
t~1Ig mvrnled, })lannecl and contrived, and if used in viola; 
h?n _of the provi iom; of the chapter referred to, it comes 
Within the provisions of section 2339 of the rode and is 
by that S(•ction dec•lnred to be a nuisance which 'mav be 
taken h? the g-ame "arden or peace officers of the s·tate, 
condemned and de--troye 1. 
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Second. Section 2545 of the code provides: 

"Persons "'ho raise or propagate fish upon luei r 
own premises, or who own premi ·es on which there 
arc waters having no natural inlet or outlet through 
wlJirl1 such watrrs may heeome stoekNl or· replenished 
with fiRh, are the owner" of the fish therein and may 
take them as thrr sP<' fit, or permit tlw same to be 
dOll('." 

'l'he qurstion pre~eute<l is wlwther a ditel1 whi<'IL is con­
strurle<l in surh Jnann<'r that it <·onnects with the watf'rs 
of a lake, antl time:; fnmi~hf'~ an opportunity for fish to 
enter sw·!t ditr•h from tlw lake and follow the sanw to the 
lands of thP JH'rson ,•]aiming the right to take them during 
the clo~"rl sen~on, falls within thf' definition of section 
:!!1-!i) of the l'OdL•, dPfitting private water-; from which fish 
mav h<' tahn In· the owner thf'reof. 

'l;he purpose .of the statute quoted is to permit perr,;ons 
owning i~olnt<'<l wall'l'R which are in no wise connected with 
the puhlic watPrs of the state to raise and propagatP fish 
in such privat<' waters, and to take them as they ee fit. 
\Vhenev<'r ~uclt \Yaters are connected with the public 
waters of the state by a natural outlet through which fish 
go from the public waters into the waters which are 
claimed as priYatr, such waters cannot be held to be pri­
vate waters within the meaning of the statute. 

In one sense an artificial ditch may not he a natura.] 
outlet or inlet connecting private and public waters; hut 
un<lPr t]l(' prol'ision of section 254:5 above quoted such a 
di tc·h must be held to be a natural outlet as defined by 
Raid section, as the intent of the lPgi.lah1re clear!~- was 
to e .. ·clmle onl) such private waters from the provisions 
of the fish and game law as may not be stocked or re­
plenished with fi~h prs ·ing from the public waters into 
the same. 

When, therefore, a ditch is constructed connecting what 
may have otherwise been private waters with the public 
waters of the state, a natural passage is created by which 
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fish may pass from the public waters to those claimed 
8 

private, and the private character of such waters is :t 
once lost. They thereby become directly connected with 
the public waters of the state and an outlet or inlet is 
~us create~ ~ough which fish may pass back and forth 
wlthout artifiCial aid. 

It can no longer be said that such water is an isolated 
b~y of wate~ which may not be replenished or stocked 
With fish passmg through such ditch from the public 
waters of the state. Such outlet or inlet for that reason 
must be held to be a natural outlet from the private 
waters t~rough which fish may pass and repass between 
the pubhc waters and tho e claimed by the owner of the 
land. 

In othe_r word~, a natural outlet or inlet between private 
and pubhc waters must be held under the statute to b 
such a_n outlet ~r ~nlet _as permits fish to pass naturall; 
and Without arhfic1al md from the public waters of th 
stat~ to th~l'le claimed to be private. If uch an outle: 
or 1~et ex1sts, then the waters so connected with the 
puhhc wnters of the state are no longer private, and fish 
cannot be taken therefrom during the closed season by­
the owner of the land or by any other person. 

I am, Yours respectfully, 
CnAs. W. MuLLAN 

Attorney-General of Jo~a-
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FISII AND GAME L\W - JAOK SNIPE NOT PROTECTED BY TilE 

GAME LAw - The bird commonly called .Jack Snipe 
does not fall within the geneml class "}1artih or beach 
bin.!"" and as it is 110t specifirally mentioned in the 
;tatute, it i~ not protected by the game laws of this 
state. 

lloN. GEo. A. LINCOLN, 
Des ~Ioine~, April 26, l!JO±. 

Fish and Game "\Varden, 
Cedar Rapids, Iowa. 

DEAR Sm ·I am in receipt of your favor of the 23<1 in­
stant, asking my opinion whether "Jack Snipe" are now 
protected by the game law of the state. 

I take it that the bird referred to by you is the \Yil~on 
snipe (gallinago "\Yilsoni), popularly known to sportsmen 
as "Jack Snipe". 

.An examination of the provisions of the game laws of 
the . tate fails to di~close any provision made for the pro· 
teetion of this bird. Section 2551 of the code, as 
amended, provides : 

"No person .s~all ~rap, shoot or kill any pinnated 
grouse or prame clncken between the first dav of 
ncc<'mhcr and the first day of Scptemb('r nl'xt foilow­
ing; any woodcock, between the first day of .January 
a nrl thP trn th day of July, any ruff cd grouse or pheas­
ant, wild turkey or quail between the first dnv of 
January and the first day of November· anv ·wild 
duck, goosp or brant, rai·l, plover, sand 'piper and 
marsh or hPach bird betw<•rn the fifteenth clay of 
.\ pril and the first day of S<'ptrmher." · 

The question which arises under this section is, whether 
the words "marsh or beach bird" refer to and include 
Wil•on ~nipe. The ~otatute under consideration is penal 
in its character and must, therefore, be strictly cou­
strued; that is, it must be read without expansion beyond 
its letter and confined to such subjects as are obviously 
within its terms and purpose. That is, there mmt be a 
close and conservative adherence to the literal or textnal 
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intHprPtation. It cannot lw regarded as inelwling an~· ­

thin~ whic-h is not within the letter a~ wl'll as within th~ 
~pirit, or which i< not dearly and intPIIigibly describ<•d 
in the ,.~rv worcb of the 8tatute as wl'll as manif~stly in­
tf'nch•d ~~~: the lc~islature. Its pro\'isions cannot he e\.­
t~nckcl b~· implication or made to emhrace mses not with­
in the lf'tter, though within th~ reason and poliry of thn 
law. 

t:nckr this fundanwntal rult> of intPrpretation tlw 
slntutr cannot be extended by mere implication to cover 
a11~· ad not expressly prohibited by the words of the 
statnt~. and to constitute an offcn•e the act must be hoth 
within the letter and tlw Rpirit of the statute defining it. 

Is th<> \Yil. on snipe includt•d with the hirds designated 
I"· tlw statute "marsh or beach birds"~ A reference to 
ti~P stanchml authorities on ornithology fails to disclose 
tha• lhP "\Yilson ~nip<' is ever de>ignatecl by such terms. 
llr· Cones in his "Ke,· to .-orth American Birds" names 
a nnmbPr of birds t~ whirh the word "marsh" iR pre­
Jiw<l, nmm•ly: i\IarslJ black bir<l, marsh hawk, marsh hen, 
mrrsh owl. marsh robin, mar"h tern, marsh wren, and 
others. hut 110 sueh appellation is anywhere gi,·en the 
\\'ilson snipP. It is a well known game bird and is de-
nihl•cl in th<> work ref<>rrecl to as frPquenting open wet 

plac•Ps throughout the Xorth Ameriran nontinent. It is 
a hinl so WC'II known that it would have b<>en specifically 
nnmP<l in tJ,e statute if the legi•lnture had intended that 
it >honlcl lol induclecl with other game birds which are pro­
te<·(pcJ .Juring the "lnsc·d Sf·ason It does not fall within 
the general phrase "marsh or heach bird", nor is it 
sped firally named in the statute. 

Tt is snggestp(J that the killing of 1\'ilson snipe may be 
prohibited by section ~~61 of the roclt>, which provides: 

"X o pH son shall destroy the n<'sts or eggs of or 
ratch, take, kill or have in posses•ion or under control 
for any purpose whatever, except specim.ens for ~se 
of taxidermists, at any time, any wh1p-poor-wlll, 
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night hawk, blue bird, finch, thrush, linnet, lark, wren, 
martin, swallow, bobolink, robin, turtle clove, cat bird, 
snow bird, hhu·k bin), or any other harmlPss birds, 
except blue jay~ and English sparrows." 

'l'he sttgg<•stion is that the phrase "or any other harm­
less birds" includes Wilson snipe. For obviou~ reasons 
no such interpretation can be given this statute. The 
Wilson snipe, as has been suggested, is a well known game 
bird and is highly esteemed as an article of food. The 
plll'ase "or otlwr harmless birds" under the rules of sta­
tutory con~truction must be held to apply to birds of the 
ehuracter previonsly named in lhe section; that is, the 
birJs naJt•Nl and birds ejusdem generis are covered by 
the statui<· which prohibits their being killed at any time. 
\Vilson SJlipe, for the reason named, do not full within 
the class of bircls named in the statute and therefore not 
includccl in til(' phrase "or other harmless birds". 

'!'he conrlusion must, therefore, hP reached that the 
Wilson suip!' is not protected hy the present game laws 
of the state. 

Iu this t·onn<'<'lion it is not improper for me to say that 
in my opinion they should be protected and that the open 
season during which they may be killed should be from 
the firRt day of Septembef to the first day of )[ay follow­
ing. lt is migmtory in its habit•, breeding in the northern 
portion of the Xorth American Continent, and going to 
the southern portion and to the South American Conti­
nPnt during thp winter season. 

[ mu, Yours respectfully, 
CHAS. ·w. MuLLAN, 

Attorney-Gent'ml of Iowa. 
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TAXATION-PENALTY ON DELIXQJJENT T.uEs-Tbe first in­
stallment of public taxes must be paid before April 
1st in order to avoid the oue per cent penalty pro­
,·id<'ci bY l:tw. (f the tax i,; not pa1<l before the first 
day of ~[ay, an additional ot•e per cent penalty may 
be eollectecl. and on and after the tirst day of each 
month thereafter, so long as the taxes remain unpaid. 

ITo~ .• T. :.\I. BLAKE, 
\Vehslcr City, Iowa. 

Des :.\Ioines, .\pril 28, 190-t 

DEAn Sm 1 am in receipt of your favor of the 26th in­
stant asking my opinion as to the construction of sedion 
Hl :J of the codt> r~lating to the penalty on ilelinquent 
ta.·Ps. Tlw qubl'nns as to which my opinion is requested 
nrc-

" First 1f one-half the taxes nrc not paid by April 
first. <loes the 1wnalty attach from March fir~tT 

"Secunrl. \Yben does the penalty attach for Aprilf Is 
it on the first day of the month or not till the first day of 
:.\fnvf" 

.\s the questions submitted rcf<'r to a matter of general 
interest throughout the state, I submit the followmg 
opinion as to the construction of the statute. 

'l'he provisions of the section rcferred to are: 

"If the first installm<'nt of taxPs shall not he paid 
1"· .\pril first. the whole shall becom<' due and dra~ 
i1;t .. rest as a penalty of one per ren~ per month u~tt2 
paid, from the first of :.\larch followmg the levy; 

'1'11e word ''hy" as used in the phrase "by April first" 
is a wonl of exclusion and rcquirPs the first installment 
of tn.-e-< to hP paid before .\pril first to avoid the penalt_y 
of one pPr c~nt whi<'h should be charged and collec ted 1f 
not paid hr that date; that is, the one per ~E'nt penalty 
for )f:u ch should be c·harged and collected if the tax~s 
are pai'l at any t ime during the month of April. Thts 
penalty is imposed because of the failure of the taxpayer 
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tQ pay the first in tallment of his taxes during the month 
of ~larch, and the failure to do so causes the whole of his 
tax to become delinquent. If the tax is not paid before 
the first day of ~Jay, an additional one per cent should 
be charged and collected on and after ::O.fay first, as a 
penalty for the failure to pay during the month of April; 
and an ndrlitional penalty of one per cent should be 
charged and collected on and after the first day' of each 
month thereafter as long as the taxes remain unpaid. 

I may here add that the question has arisen in the office 
of the treasurer of state as to whether fractional parts 
of a month should be considered in computing the penalty 
for the 11011-payment of delinquent taxeK, and I havn 
reached the conclusion that it was not the intention of 
the legiKlature that any fractional part of a month should 
lJe considered in determining the amount of such penalty; 
that the onP per cent penalty for each month should be· 
charged and collected on the first day of each succeeding 
month as long as the taxes remain delinquent and unpaid. 

Yours very truly, 
CHAS. W. :.\fuLLAN, 

Atlomey-G,.neral of Iowa. 

TAXATION RnAREK oF NATIONAl, BANK STorK Sh:tres of 
NatiOnal Bank~ are credits, and the individual owner 
may de1lu!'t from the cash value th<reof when as­
sessed for taxntion, the amount of his valid debt,. 

ITo~. X .. J. LEt:, 
F:sthen·ille, Iowa. 

Des ~Joines, April ~9, l!JO·i. 

DEAn SIR--I nm in receipt of your favor of the 26th in­
stant, and while I somewhat doubt the propri<>ty of my ex­
pressing nn opinion upon the question of the right of a 
shareholder of a national bank to deduct his indebtedness 
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from the as>e,;sment mad<' upon the share,- of his stork, 
I will, as matter of courtesy to you. make the following 
lt!,!I!:P"'tion,;: 

Tn Prim!Jhllr Sla!P Jla11l· t> Renrick. (HI Town. :24:', it i~ 
hPI•I (Subdivision II of the opinion), that the shares ol' 
nat<onn, hank, ar<' cre<lib within tl•e '"1Panin!?: of '<'rlion 
~14 of th<> roriP, from whi<'h th<· owner is entitled to de­
<hH't tlw •h•hts which he is in !l;OO•l faith owmp;, following 
Pir.~t Yulimzal Bank of Albia r. ('if•! of Jlbia. So Iowa, 3-l. 

'l'hP same- rule i~ laid down in :ational Dank v. Hoff­
man, !l:l Town. 1:!:2, in which it is said: 

".\ ,-tockhol<kr in a national hank rannot he taxed 
UJ'On It is stock at a greater 'ratP than is assessed on 
othPr moneyed capital in the hands of individuals.' 
Code, >ertion 81S. This authori'l.es the stockholder 
to clc•lurt from the c-ash value of his ,:(o<'k the amount 
of his valid debts. f;ocle, section SH, riting First 
Sational Ba11k t'. City Council of .llbia. So Iowa, 34; 
Pt'ople v. Weaver, 100 U. S., 5~9." 

~c·ction 5~19 of the ilPvisPd Statutes of the United 
fltafe•. nnr!Pr which authority is givrn to thP •tat<>s by 
net of ('ongres• to tax t11e shares of nntionnl banks, pro­
YiclPs: 

"Rut thP lrgislature of enrh state rna,· determine 
nnrl rlirPd the manner anrl pl!we of taxing all the 
•llllr<'S of national hnnking a"so<·intionq JocntPcl with­
in tlw •tnt.•. suhjrd only to two rP~tridions, that the 
tnxation •hall not h<> at a grpaiPr ratP than i• nsse•sed 
npnJ] othPr moneyc·rl rnpital in thr hand" of indi,•idual 
citizPns of <twh •tnte, ant! that th<> •hare• of any 
nntional hnnkinp; aRsoriation ownPi! hy non-rP•irlents 
of anY •tatP •hall he taxPd in thP ritY or town where 
the hnnk is loraterl ancl not <'l•<>wh<'rP." 

This fixes the character of Rhnr<'s of national hanks for 
assPRsment and taxation as moneyed capital in the hands 
of inrlividtiRl citizens. 

Section 814 of the code of 1R73, under which the de­
ci~ions of this state above referred to were rendered, is 
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in substance re-enacted in the present code as section 
1311. That section provides: 

"In making up the an~ount of. money or cr~dits 
which any person is requ1red to hst or to have hsted 
or assessed, · · • he will be entitled to clerluct from 
the actual ,·alue thereof the gross amount of all debts 
in good faith owing by him " 

The construction gi \'CD the provibionR of this statute 
by the fe<kral court~ is the ~a me as that of the state court, 
and in the case of Richards v. Incorporated Totcn of Rock 
R apids, 31 Fed. Rep., 51~, .Judge Shiras said: . 

"It is ruled that where state Jaws permit the m­
dividual citiz<•ns to cledud tlwir ju,;i dehts from the 
valuation of thPir personal property and from the 
sum of their moneys and crPdits, this right of d~duc­
tion exists in favor of thP owners of shares of nah onal 
hanb, as a refnc,al to allow it "·onld operate to ta_x 
the latt<'r at a gr<'ater rate than other moneyed eapl-
tal. " 

Under these dPcisions it would appear to he conclusive­
ly settled that !<hares of national banks ar e to be taxed .as 
moneys and credits under our statute, and that the m­
dividual shareholder has the right to deduct from the 
value tlJCreof am Yalid d<'h l owing by him. 

I · Yours very truly, am, 
CHAS. w. MULLAN, 

A tt orney-General of I ou;a. 

GAME LAw - Venue o[ Action in Prosecution for Illegal 
Shipment of Game. 

RoN. GEo. A. LmooLN, 
Fish and Game Warden, 

Cedar Rapids, Iowa. 

Des Moines, May 2, 190-!. 

DEAR Srn-I am in receipt of your favor of the 29th 
ultimo, in which you request my opinion upon two ques­

tions : 
"First. If a party in Clinton, Iowa, who ~ s a 

dealer in game, should ship to a party in Des ~Iomes, 
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Io'l'l'a a number of duck by <>xpress, does lh<> llPii \'P ry 
to th~ <>xpress eompany constitute" ~l tlPlivN.'- .to ~he 
purl'ha~f'r, and could th~ 1~ar~y ~t C lmt~n -.o 1-'lllpp~ng 
!)(' arrP>ill'tl under the JnnsdJetJOn of I olk count~·. 

"Second. If the Rame party should Rhip game 
bird .. in the same manner, without a purchase from 
the party in D<'s ~1oines, hut sent by e~press, and 
the pricP made after thP binls were reCPJved h~- the 
part~· in Des :.\[oines, ~an a r;uit he .brou~ht in .Polk 
eonnty agnin -t the sh1pper who hves m Chnton 
rounty~ '' 

The first que;;tion is of ven· ea. y !-iolution. It is a well 
settled rule of law that the dcliYery of goods or JWOperty 
by a vcnrlor or a comignor to a common earrier, to be by 
it transported and clelivcrNl to th!' purchaser or con­
signee, i, a delivery to sueh pnrdJaser or consignee. In 
thP case outlined by your question, the Aalc and delivery 
'l'l'er<' made in Clinton C'ounty, as the entire transaction 
took place tlwrP, . o far as the sale and delivery of the 
dnPl's arc cnnrernerl, and thl' P<'l'ROII making such sale and 
delin·ry to the C'ommon carrier mn-.;t, in my opinion, be 
prosecuted in (linton C'Ounty, and not in P olk. 

The R!'Pond r1ue tion i~ of le s pa-;y ~olution, a the r ight 
to maintain an nrtion in Polk county against the vendor 
or consignor might dl'pen cl upon othPr fact!';. If there 
was an untl<>rstand ing h<'l'I'I'PCn tlw consignor and the con­
signee that gam<' should he shippNl fr om Clinton to Des 
:MoinPR, and the consignel' should pay for the same after 
it wa rPcPi\'Pd a pricP which was to he thPr ea f tPr agreed 
upon hPtwr·Pn thP consignor a nrl the conRignce, the sale 
woulrl h<' eon~umma trd at the plar<' where th P bi.rds were 
d<'li\·crP<l to thr Pommon r•ar ri N·, anll a proRecntion could 
on ly l 1C' mai ntai nNl in tlinl jtu•i-;didi cm. Jf, lwwever , the 
birds were rlpli>l' recl to a rommon carrier without any con­
tract or nn<ler:-otancling hdwe<'n the consignor and th~ con­
signPP tltat the ronsignce l'lhould take the same or pa~· any 
price thPr<'for, there would bE> an ah. ence of anv ron tract 
of purcha!':e wl1irh would make the delivery of. the birds 
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to the common carrier in Clinton county a delivery to 
the consignee. In such case the common carrier would 
he the agent of the consignor, and when the birds were 
delivered to the consignee in Polk county, such delivery 
would be a delivery by the consignor through his agPnt, 
and I think the courts of Polk county would have juri.;. 
dirt ion to try the offense. 

Respectfully submitted, 
CIIAS. \V. MuLLAN, 

Attorney-General of Iowa. 

PuBLIO SoJIOOL -LooATW!'f OF oHoor. HousE SITE-A 

school board may not purchase a school bouse ite 
and locate a school house thereon if such ite is not 
upon an established highway. 

8111 I am in receipt of your favor of the 3d in taut, 
requesting my opinion as to whether a school board may 
purrhase a Rchool house site and locate a school house 
thereon, if such site is not upon an established puhli<· 
highway. 

Section 2 14 of the code provides: 

"Any school corporation may take m1d l101U Ro 
much real estate as may be required for . chool house 
site , for the location or con. truction therron of 
sehool houses, and the convenient use thereof, but not 
lo exrcecl one acre, except in a city or incorporated 
town it may include one block excluRive of the street 
or highway, as the case may be, for any one Rite, un­
leRR hy lhe owner's conRent, which site must be nywn 
some pnhlic road already established or proclll' d by 
the board of directors, • • • . " 

This section ronfers upon the school corporation the 
right to purchase, acquire by condemnatory proceedings, 
and to take and hold real estate for choolhouse sites. 
'l'he exprrss provi ion of the tatute is that such sites 
muRt be ur on some public road already eslabli hed or 
procm·etl hy the board of directors. Under the provisions 

REPORT OF ATTORNEY·GEN~RAL. 59 

of the statute quoted, a school corporation has no power 
to take by purchase, condemnatory proceeding or other­
wise, real estate for a schoolhouse site unless such site 
is upon some public road already established or procured. 

The following ection, 2 15, provides that if the owner 
of the real estate desired for schoolhouse site refuses or 
neglects to convey the same, it may be condemned and 
taken hy the chool corporation under the right of emi­
nent domain; but the provisions of this section in no wise 
alter or change tho.·e of section 2 14, and no schoolliou e 
site can he taken by a school corporation, either by pur­
chn~o or by condemnatory proceedings, unless it is upon 
a pnhlic· highway. 

llo:-r . .TouN 1!'. HwG>~, 

Respectfully submitted, 
CnAs. W. MuLLAN, 

.LI.ftorney-G('neral. 

Superintendent of P1tblic Instruction. 

-'fEAJSDERED LAKE BEDS-DRAINAGE AND SALE OF- AOT OF 

'l'RJHTIETJI CfENERAL AssEMBLY CoN TRUEn-'l'be exec­

utive council i;; authorized by statute to determine 
when auv nteauder l.Lke bell, &hn.ll, in the interest of 
the )JliiJiic bn suit!, dmine1l and improved. 

Sm Complying with your reCJuest for a construction 
of tl1e al'( of the thirtieth general assembly relating to 
thr JHe:mcleJ· lake beds of the state, and as to the interpre­
tation which mu t IJC given the proviso contained in Rec­
tion 7 of the ad, I beg to submit the following opinion: 

To determine how far tho proviRions of the entire act 
are modified hy the proviso in section 7, it is necessary to 
fir_ t asrprtniu the ymrpose of the act. Such purpose is 
fmrly . tater! in section 1 in these words : 

'' 'l'h? executive council of the state is hereby 
authcmzed and empowered to survey the meandcrer1 
lakes and lake beds within this state, and to ]caRe or 
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sell the same as hereinafter provided, and to deter­
mine what lakes shall be maintained as the property 
of the state and what meandered lake beds be~onging 
to the slate may be drained, improved, clem1sed or 
sold." 

The primary ohject of the act, therefore, is-

First. To authorize the executive council to determine 
what lahs shall he maintained and preserved as the prop­
erty of the slate for the lwnefit of Uw general public; and, 

Sl'co nrl. To permit sueh lakes as are not to be main-
tained and pre~erved as inland bodies of water, to be 
draint:'d, improved and sold. 

SPction 2, 3 and 4 provide lbe manner in which the 
executive council ~':hall procct:'d to a~certain and determine 
what lake's shall hP maintained and preserved, and wl1at 
lake beds may bP drained and sold by the state. 

The sale of any meandt:'red lake bed which should not 
be prN•rrvecl and maintainPd for the benefit of the public 
as an inland hody of watPr, when such fact has been deler­
min('(l lw Ul(' executiYe council under the provisions of 
the arl, is authorized hy section 5, and authority is given 
unrlrr that section to execnte and deliver to the purchaser 
of thr land eompo1>ing surh lake bed, a deed or patent 
therefor. The section further provide tlmt no sale of 
any lands eomposing any of the lake beds of the state 
sh~ll he made by the executive council until a complete 
survey thereof has been made and the same subdivided 
to co;Tespond with the goYernment subdivisions of puh­
lic Janek 

Section 6 provides for the appraisement of the lands 
composing the meandered Jake beds, which may be sold 
by the executive council, and for the return of the report 
of such appraisement to the governor. . . 

nder the provisions of these sections of the act, 1t ~~ 
the duty of the executive council, whenever a statement 
is pre ented to it setting forth that an~ mean~ered lake 
or Jake bed in any county in the state lS detnmental to 
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the public health, or the general welfare. of ~he citizens of 
the county, and that it is unwise to mamtam such mean­
dered lake or lake bed as a permanent body of water, a.nd 
that the intere t of the state will be' sub erved by drm~l­
ing and improving the same, to take the steps therem 
prqvided for the purpose of determining whether such 
lake ~hall be preserved, or drained and improved. When 
the council has determined that question, if it is of the 
opinion that tho lake ought not to be preserved, and that 
the general welfare and interest of lhc people of the state 
will be subservecl hy draining and improving its bed, it 
ruust rau~e the same to be appraised by a commission ap­
pointed by the governor as provided in section 6, and after 
the rpport of the H!Jllraisers has b en received and filed 
in the ofTire of the secretary of state, such lake bed may be 
sold anrl conveyed in the manner provided by section 7 
of the act. 

The question w!Jetlter any meandered lake bed in the 
state shall he solrl and conveyed by the executive council, 
must he llPtenninrrl upon tlw facts disclosed by the exam­
ination, .-nrvey mtd report provided for in the act; and 
the c•xPcntivc council has no power thereunder to sell or 
otherwise (lispose of any meandered lake bed until it shall 
find and determine that the interest and welfare of the 
gem•ral public and the statt:' will be subserved by the sell­
ing, draining und improving of tho particular lake bed 
under con~ideration; that is, each particular case involv­
ing the quuRtion of the prpservation of a lake for the 
benefit of the public, or of the draining of a meandered 
lake bed and the ~clling of the land composing the same, 
mu~t stand upon its own merits as disclosed in the pro­
ceedings hy which the question is determined. 

If upon the final hearing of the case it shall be deter­
mined by the executive council that the meandered lake 
bed involved in the proceedings is one which should b& 
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sold and drained under the provi ions of the act, the exec­
utiv~ council is then authorized and empowered, under 

chon 7, to ell and dispo e of the same in the manner 
pre>'crib d in that s ction. 

'l'h provi o referred to is a part of section 7, and is in 
these words : 

"Provided, however, that in any ca e where it is 
mad.c to appear to th.e c_· ecntivc council by a duly 
r.r>ril fled <'opy of the deed, certified to by the re­
~orde~ of deed nncl the rouut.r auditor of the county 
m wh11'h the lake or lake becl i situated, and by the 
~worn . ta~<·meut of the pre. ent owner, that the board 
of up<>n'l orR of the county in which . uch lake or 
lakP hpd is .·ituatNl has heretofore, in good fai th, old 
antl eonvp~·etl by dePd, :my lake or lake bed in uch 
deed named . . pecifir.d and de. cribcd to a bona fide 
purc·haser who has pairl to the county the r easonable 
Yalue o~ snrh lake or lake bed, and who has her eto­
forP paHl Ia ·<''~ or made Yaluable improvement in 
~-;u<'h lakr heel; then and in such cas!' the governor 
~hall ~- -P<·nte, or r.au:C' to he P:xecntPcl, to the count r 
tn wlueh 1wh lake or lake bed is situated, a deed o'r 
pnte11t, unclrr the :cal of the tate com·eving to said 
f'Otmt~ all the righ t, title and intC'{'e"t of 'the state of 
lown m and to surh lake or lake hed, and the tit le o 
PO!l\'Pyed . hal) enure to the grantee of such lake or 
lnJ·p l•Pcl h~ltlmg. tlu~ l'amP under t itl e derived from 
!lw ronnty m \YI11rlt . urh lake or lake hNl i . ituated 
111 tit!' mamH'I' in tl ti st'rtion pr ovidNl." ' 

'l'lw na tural nncl appropriatP office of a proviso is to 
I'<' t rain or qtmlify . onw pn•t•C'ding mattl' r , and it is con­
fi n rl !o what prPred<• it un]pss it rlcarly appt'ars to }1ave 
h~'en mtencle1l to appl r to somP other matter. Jt is to be 
POll. lt·upd in ronnC'rtion with the section of which it form 
a.~ 1rt, and a. snh. tantially an excPption to the pro­
\' t ton of t!1 ~t particular s ction, and it doe not apply 
~o the provJ ~ton ~ of othPr . Pctions of the act, unle. the 
mtPnt that 1t .·hould o apply clearly appear . And 1t 
hn~ be<>n held that it should be construed with reference 
~o _the immediately preceding parts of the clause to which 
tt 1s attached. 
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Pearce v. Bank of Jl obilc, 33 ~\.ln., 693; 
Bank for Sa1:ings t·. Collector, 3 Wall., 495; 

avings Bank v. United fates, 19 Wall., ~~7; 
Callatcay v. Ilat·ding 23 Gratt, 547; 
P art ington, Ex parte 6 Q. B ., 653; 

pring v. Collector, 7 Ill., 101; 
Ru 1 . N eu·ark-1tZJOH-Trr nt, 3 B. & C., 71; 
Lc1lig1l County t• . 1\J eyer, 102 Pa. St., 479. 
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The. e are well settled rules of statutory construction, 
and unless it appear. from the provi:ion. of the act iha~ 
it wa. the intPnt of the legi'latun' that tlw proYi~o con­
tained in section 7 hould apply to the provi«ions of the 
pn•ce<ling ,'Prtion. , it mu t b held to qualify the pro­
visions of that . ection only. • <'ction 7 authorizes t11e ale 
of a m<>andered lake bed by the e. ·ecutive council, after it 
lwF- hcPn <}(•termined that such lakt' bed is of such char­
acter thnt the welfare of the puhlic and the state will be 
. uhsC'n·Nl hy its drainag<' and improvement. 

'l'hc lnngnnge of the proviF;o itc;elf. as well as the con­
tp_· t, clear} ~· indicates that it was not the intention of the 
lPgi--lahm• t o qualify the p reviou. s ctions of the act by 

nc-!1 provi . o. 'l'he proviRo itse1f declares that any con­
n·~ anrP of land thereunder Rhall he in the manner pro­
vi•lt•tl hy . edion 7, and no sale or ronveyance can be made 
nntlo' l' that . cti on until all of the previon p rov'tsions of 
the net ha \'C bePn complied with. 

'l'hP construction which must he placed upon the entire 
act i that, when in a case made before the executive coun­
ril , it i.· found that the lake bed nncl r consideration is 
Olll' hirh, in the interest of the gen<'r al pnhlir, should be 
. old. drainC'd and improved, a bona fide purchaser there­
of from tltP. county in which uch lake bed is situated, who 
has paiii a valuable con ideration tl1er for, and has paid 
ta.·cs awl made improv ment thcr on, upon the pre en­
tation of the proof of . uch facts in the manner provid d 
hy c;ection 7, is entitled to have , uch lake bed conveyed 
by the state to the county in which it is situated, but is 
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not entitled to have the same so conveyed until the exec­
utive council has determined that such lake bed should 
in the interest of the republic, be old, drained and im: 
proved. Respectfully ubmitted, 

CHAS. W. MuLLAN, 

May 11, 1904. 
Attorney-General of Iowa. 

IloN. ALBERT B. CuMMINs, 

Governor of Iowa. 

Co&PORATION fhooK- uosoRIPTION To CAPITAL STooK-A 

ub~c.riber to the capital stock of a. corporation may 
ant1c1pate a. "call" from the directors by paying the­
amount thereof to the proper officers. 

m-Complying with your request of the 19th ultimo 
for an opinion a to the right of a stockholder of a cor­
poration to ~ay any portion of his stock subscription to 
the c~rporahon when no call has Leen made therefor by 
tb~ dtrector , and whether if such stock sub cription is 
patd by the stockholder, it is a part of the capital stock 
of th? corporation, I beg to submit the following: 

It JS a general rule of law that a call mu t be made in 
order to. render a subscription to the capital stock of a 
corporat~on, or any part thereof, due and payable to such 
corporatwn. A contract of ubscription is a promise to 
pay at such times and in such amounts as may be desig­
nated by the corporate authorities in a formal declaration 
known as a "call". It is an agreement to pay money at 
a future time, which must be fixed by a call of the proper 
officers of the corporation. 
~here is no rule of law, however, which prevents a sub­

scr~ber to the capital stock of a corporation from antici­
patmg a call upon his subscription by paying the amount 
thereof to the proper officers of the corporation. 

The purpose of a call for unpaid stock subscriptions is 
to fix the time when they become due, and to give to the 
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corporation a legal right to enforc payment. The liabili­
ty of a sub criber to the capital ·tack of a corporation 
is the same as that of any other person who owl'~ n clPbt 
which i payable in money and "' hich ha. not yet h!'con1e 
due. o legal or equitable rea on exist why uch a debt­
or may not pay his indebtedne s before it matures, and 
relieve him. elf from th obligation, i l' the ('t·cditor 1'­

willing to receive such payment. 

In Marsh v. Burrozcs, I Woods, 468, it is said: 

•'It is contended that th(• unpaicl suhseriptions of 
capital stock are not assets for the payment of debts, 
eitlwr le~al or e(111i table; that tlll'y Pxist merPly as 
possibilities; that they are not a deht due, l1aving 
never been call eel in; that no one can call them in hut 
the director~; uncl in them it is a mere discretionary 
power wlticli cannot he e.xercisl'd rither by the ns-
ignee, the rec!'iver, or the court it:-<clf, and cannot 

bl' a ·signed; that said unpaid sub:;criptions arc no 
part of the capital tack of the hank; and that the 
rl'al capital stock is what ha. been called in, namely: 
$33:i,OOO, and not $~,000,000. 

'"fhis poHition may hl' somewhat plausible, hut is not 
sound. It is not a mcrl' power vested in the bank to 
make further calls. It is a right; and wl10re a debt­
or ltas such a right and does not chaos<' to exercise 
it, Pqnity, at the instance of creditor~, will exercise 
it for ltim. \Vhcn a stor•kholcler subscribes Htock and 
his .-uhscription iH accepted, it is not only the right 
of tlte hauk to call in the money, but it i: the right of 
the stockholcler to pay it. The mode of calling it 
in, pre~;crihed hy the ebartl'r, is a mere form of rem­
Pcly givl'n to the bank to enforce the sub cription, 
usuallr followed by forfeiture for non-payment, if 
the hank ~o chooses. Bt1t the stoekholder is not obliged 
to wait until a call iK made upon him. He may 
pay at any time; and if the business of the bank were 
Yrry profitable, no doubt he would avail himself of 
the opportunity. Such a right cannot be described 
as a mere power on the part of the bank, to be exer­
cisP<l or not, as it chao es, and dependent for its 
existence on the per anal discretion of the directors." 
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The doctrine announced in JJ!arsh v. Burrows finds sup-
port in the following authorities: 

Pool's Case, L. R., Ch. Div., 322 (1878); 
Barge's Case, L. R., 5th Eq., 420; 
Admonclson 's <Jasc, L. R., 18th Eq. Cas., 670; 
Lock v. QuccnslatZd, etc., Co., A. C., 461 (1896). 

Unpaid subscriptions of the capital stock of a corpora­
tion are, at least after a call has been made, assets of the 
company and a part of its actual capital, which are avail­
able to carry on its business or meet its liabilities; and 
when actual payment bas been made in anticipation of a 
call, the amount paid becomes at once a part of the paid 
up capital stock of the company, and the obligation of the 
subscriber is to that extent discharged. 

The statute requiring notes given for the unpaid portion 
of a subscription to the capital stock of a life insurance 
company organized under chapter 6 of Title IX of the 
code, does not change the right of the corporation to call 
for a payment of such subscription at any time when the 
board of directors may deem it to the best interest of the 
company; nor does it change the right of the subscriber 
to the stock of such company to pay the amount of his 
subscription to tho company before a call is made there­
for; and when tho amount of such subscription is so paid 
and accepted by the company, it becomes a part of the 
paid up rapital stock, and the subscriber is released from 
any further liability upon his subscription. 

It is therefore within the power of a subscriber to the 
capital stock of an insurance company organized under 
chapter 6 of Title IX of the code, to pay the amount of 
his subscription, although no call has been made by the 
corporation, and upon such payment he is entitled to have 
the same endorsed upon his note deposited with the audi-
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tor, or the note surrendered to him if the payment i in 
full satisfaction of the amount thereof. 

June 7, 1904. 
HoN. B. F. CARROLL, 

Respectfully submitted, 
CnAs. W. MuLLAN, 

Attomey-Gcncml of Iowa. 

Auditor of State. 

!NSURANOE-KINDS OF EOURITIES THAT LIFE JNSURANOE 

CoMP.A.NIES MAY DEPOSIT WITH AuDITOR oF TATE-It 

is held that the bonds issued by the Sanitary Dis­
trid of Chicago do not fall within either uf the 
classes of securities designated by statute, which may 
be accepted by the Auditor of State to secure the ful­
fillment of any condition in the policies of a.ny life 
insurance company offering the same. 

Sms-Complying with the request transmitted to me 
by your secretary, Mr. A. H. Davison, for an opinion 
whether bonds issued by the Sanitary District of Chicago, 
Cook county, illinois, under the laws of that state, are 
such securities as the funds of a life insurance company 
transacting bu iness in this state may be invested in, and 
which may be deposited with the auditor of state for the 
purpose of securing the fulfillment of its contracts, I beg 
to submit the following: 

Section 1806 of the code provides : 

"The funds required by law to be deposited. ~th 
the auditor of state by any company or assomahon 
contemplated in tlte two chapters preceding, and the 
funds or accumulations of any such company or as­
sociation organized under the law~ of this state, he~d 
in trust for the purpose of fulfi.llmg any contract m 
its policies or certificates, shall be invested in the 
following described securities and nc other." 
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Following thi i a particular de cription of the char­
acter of . ecurities in which in urance companie may in­
vest thmr funds. uch ecuritie are divided into six 
cia. es, viz.: 

1.- The bonds of the United States. 

2.- The bond of the state or of any other tate 
when suf'h bonds are abov.e par. 

. :!.- Bonds anrl mort"'ages and other interest bear­
w g secmi ti<•s bei11g first liPns upon real estate within the 
sta~ c _or <:ny other r; tate in which such rompany or as­
socwttOn JS transa!'ti11g an inr;urance lmsiuess, worth at 
l ea~t clouhl <' the amount loaned thereon and secured ther _ 
1 I . 1' ' e Jy l' ·c ns1vc o improvements. • 

..J..-13onch; . or other evidences of indebtedness of 
any t·ounty, c1ty, town or sd10ol dish·iet within the state 
or <~ny other stat_c in which such company is tran actin~ 
all msur·m~c·c husmcsR, where !mch hands or other evi­
de11ces of mdebt<'dness are i · sued bY authority of a d 1 · • • < n ac-
corc mg to la_w, an<l bearing interPst, and are approved 
hy the execnhve counril. 

5.- In th .. Ptocl: of 1 t t" 1 v ., • so ven na JOlla banks organized 
under the Jaws of the nited tates. • 

ti.- :..Joans upon its own policies in an amount not 
<'.·<·Pedmg the net termillal reserve. • • • 

'l'he qn<':tion. here presented for determination is 
whether bonds Issurd by the f'anitarv di trict of Cl . f 11 ·u · . . ucago 
a WI un either of the classes named in the statute. If 

they do, they may he approved by the executive council 
and acc<:'pt d hy the auditor of stat ; if they do not, they 
cannot he ~pproved by the executive council or accepted 
by the auditor, no matter what their value as securities 
ma) be, for ~he reason that the statute has specifically 
defined tl](' kmd of securities in which the funds of in­
surance companies in this state may be inve ted, and de­
clared that they shall be invested in no other. 
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An examination of the statut s of Jllinois dPclarc · that 
in 1 99 the tate was divided into sanitary di ,;; trict", and 
the city of hicago was made one of .·ueh di stricts. 
Each of the district wa made a body rorporatP "ith 
power to ue and be , ued, contract and h contracted with, 
acquire and hold real and per~onal property neces. ary 
for corporate purpo es, to borrow monc) for corporate 
purpo e and i sue bond therefor, and to prrfonn . ncb 
acts a are u ually perfonn!'d hr municipal eot·porations. 

The constitutionality of the act ha. heen uph!'ld hy tl1e 
supreme court of Illinois, and the bonds issued th re­
under have been held to he valid. Such bond. are, how­
ever, the bonds of a anitary eli. trirt of the state of Ill­
inoi ·. They are not the bonds of the rity of Chicago, 
or of anY city or town within the state of lllinoi.. The 
business ·and ·affairs of the sanitary district ar managed 
and ronirolled hy trustee elected by the (•leetors of the 
district, and the bonds are is ·nNl h~· such trustees and 
not by the municipal authorities of the cit~'- 'rhey ran­
not in auy spnse he said to he city bonds, and do not 
therefore fall within the elass of s£'curitiPs in whielt in­
~nraTl<'P I'Olllpnnics cloing hu,;incss in this stat<' ma~· in-

\"P~t tlwir funds. 
.. c\n invc•stigation of the JHthlrP ancl rharnrtPI" of thesP 

honds lc•acls mP to tlH' eorwlu!-'ion that tltc•_,. an• valicl 
SC'enritiPs of a high class. and that tlw~- an• 110\\" '\\odh 
mon• than tl1Pir par value; ancl if tlH stalnte dicl not 
stric•tl\· limit tire kind and ehanwter of !4ecnrities in whir•h 
insnr:~nee c•ompanies ma~· invest lh£'i r funds, [ would rec­
ommend that such honds he approved hy the exc•cutivo 
rouncil and accrpted by the auditor of state; hut aH they 
do not fall within eithC'r of the elas:es of seenritiN; drs­
iguatecl h.v statute. thPy eannot, in my opinion, he ap 
proved h~· the ex •cutive council or areept d hy t1JC audi­
tor of state for the purpose of securing the fulfillment 
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of any contract in the policies or certificates of the in­
surance company offering the same. 

Respectfully submitted, 
CHAS. w. MULLAN, 

June 29, J 904. Attorney-General of Iowa. 

To TIIE HoNORABLE ExECUTIVE CouNCIL 
of the State of Iowa. 

CoMMON CARRIER - DEMURRAGE CnARGES UNDER RuLES OF 

T~E WESTE~N CAR. ERVIOE AssociATION-Legal Prin­
Ciples Applicable thereto. 

Srns- Complying with your reque, t I beg to ubmit 
the foll~wing opinion upon the questions referred by von 
to me, v1z. : J 

1. Can ~c ar Service A sociation or the rail-
road compames for which it a. sumes to net in any case 
l<'gally charge and collect from the institution under our 
control demurrage on account of car that a t 1 d d · tl · re no . un-
boa · Wl :m forty-eight hour after notice is received 
hy the constgnee from the railroad company that the cars 

ave been pla ed upon the unloading track.T 

2. Does the right to exact demurrage exist re­
gardless of the condition of the highways over which the 
contents of unloaded rars mu t be hauled to tl . t'tu tion T le ms 1 -

3. _Se~tion 1 of Rule G of the We tern Car Service 
Assoetahon (under which the demurrage charges in con­
trover y were made) provides in substance: (a) That 
th~ agent_ of the railroad company must collect demurrage 
daily as . It accrues. (b) That the agent must hold the 
c~rs u?hl payment is made. Are these provisions in con­
~tct with the act creating this Board which provides the 
time and the manner in which debts of or claims against 
the institutions must be paid T 
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4. If the railroad company seeking to collect de­
murrage has not given the in titution or it chief e ·ecu­
tive officer notice of the adoption by it of the rules of the 
Car ervice Association, or of the adoption of any rule 
by it requiring the payment of demurrage, ean said rail­
road company legally charge or collect demurrage from 

an in titution T 
3. When neither a consignee in titution nor its 

chief executive officer bas been notifi<'d of the adoption 
of a rule by the railroad company rcC)niring the payment 
of demurrage on cars not unloaded until after the expira­
tion of forty-eight hour , can said company legally make 

a demurrage chargeT 
6. Is a postal card notice, like that enclo. ed, which 

announc s the arrival of a car at the station but doe not 
indieate when the car will b placed upon lhe unloading 
h·ark c;ufficient notice upon which to base a demurrage 
cl1argeT And would it be so where, aR inca e of the Iowa 
Sehool for the Deaf, the unloading track is a . witch 
ituated a considerable distance from the city of oun­

ril RlniTR and the freight is paid in advance for placing 
the car. on this unloading trackT 

7. Bearing in mind that the unloading track for 
the Iowa Sehool for the Deaf is ituated at a point a con­
siderable distance from the city of onncil Bluffs, and 
much nearer the institution than is the city, and noting 
that by Rule 2 of the Car Service Association, as amended, 
cars of coal are held in the city yards of the railroad com­
panics for seventy-two hours before any demurrage 
charge can be made,- if a car of coal consigned to the Iowa 

cl10ol for the Deaf is at once on it arrival in the city 
yard witched out to and placed upon the unloading 
track for this institution, and demurrage charged if it 
i not unloaded within forty-eight hours, is such charge 
an unjust and illegal discrimination under tbe law, and in 
such a case is the institution entitled to the seventy-two 
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hourR after the car i. placed upon the unloading track in 
which to unload it before any demurrage charge can be 
legally made¥ 

8. If an institution orders from a consignor a 
certain number of car. of coal a day, and if :urh number 
of cars and no more are dcliverecl to the railroad com­
pany for Rhipment, and if the rnilroad company for its 
0\\:n c·ouvenienre huneh s the sl1ipmeut for two or more 
clayii togetlwr, and deliver. all on tbe unloading track of 
the consignee at one time, and any or these car. remain 
unloaded for more than forty-eight hours, can the rail­
road comJmn~· make , UC'lt act the ba. is for charging de­
murrage? 

fl. Jl' r1 munagr is legally due on car. consigned 
to au in stitntion, has the railroad company tran porting 
surh rar~, or its agent, or agent.·, the legal right to exact 
that payuwnt of sn<'lt demurrage hr made otherwi se than 
as the law provide" for the pnrment of claims against the 
institution gPneJ·allr, and upon failure of the consignet> to 
Pompl,\' lms it tlw right to lake awar ;my surh C'ar or cars 
Cll' in anr W:l,\' fo 111'!'\'f'tl{ th<• Jli'OjlCI' ofTiC'l•rs of tlll' institu­
tion from lta\'ing thP :;mnr> nnloadPcl t'or thP use of the in­
. titution? 1\ud if it or its ag<•uts thJ·pafen so to do may 
it or tlw~· or hotlt he enjnim•d from so tloine;~ 

1 0. Do t lw pro\'i ~ions o [' c•h apt I' I' 11 ~. ads of the 
hY<'llf~ s<'wnth gPneral assemhl~·. pa rli c·nla rl r sedion 
munher 40, provicling the time and method of paying for 
supplic» for the fieve ral institutions, apply and control as 
to the payment of frt>ighi ·and demurrage C'harges, ex­
fWesl'l, telegraph and telephone bills. 

First. nder the laws of this state railroad companies 
are quasi-puhlic eorporations, and may he regarded a 
public agencies discharging duties in which the public 
i, i11terested. Fpon the payment or tender of the legal 
freight or far , such companies are reCfuirecl to furni h 
car and tran port freight and passengers within a 
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bl t ·me and a failur to do so suh,iel'ts tlwm to 
rea. ona e 1 

' · 1 t .. · ·t 
1. b'l't f , damage They mu .. t recetve aJH r.mspm 

1U 1 l V OI < ' • • • l . · 
1. ded and unloaded over their 1 ines, and m ( omg 

car oa tl< l' b'l' t. of ... common carrier hoth as to 
0 a sume 1e 1a 1 1 ~ " ' . 

1 1 d f ·e'ght In the rec ipt transportatnm am sue 1 car an r 1 . ' • 1 ·cla 
delivery of freight they bear two well rt>cogmze< r <-

tio~bile tbe freight receiYed hy them is in tn~ul-iit, and 
r I t . tion m such a t'l it is delivered at the place o c cs 1na , 

un ' . 1 • , nahle degree 'f that it can safely and wit 1 a 1 a~o ' 
~~ :o::enience be unloaded by the con:ignee, the~· o':'~. th~ 

. d . 1 eld to the Jiahil itv of common carrl r-;. 
dut1e. an aie 1 

. . ·f, · ll is delivered to 
'Vhen however a car contammg Ielg l . 

' ' . d . 1 JO ition at the ptace the consignee and 1S place m sue l a l , . . llr 
of de tination that it can be safely and. w~t~l a 1 ~asuuu l n 
de r ee of convenience unloaded, th eir habJhty as comruo 

g . cease~ ancl that of warehom;emcn attaches. earners • " • ~ 

Inrl lllill Co. r. B., C. R. d'S. R. Co., 7'2 Jown,_ f">:l.>; 
· . 7 T C I' IIalln ·k h.J. Ill., "1! erclwnts D1spatc ~ rans. (1. • · ' 

28-l· 
Greg,; 1'. Ill. Cent. R. R. C'n., H7 Ill., :>:>~. . . 

It . . a \\'"11 ~ettlell rule of law that tlw c•turwr, lll ad<h-
18 ' ,. ' f l · lt'lS f}lp 

t . f · the <"llTl'l"'C o p;oo< s, '· lion to its <·omp<>nsa lOll ot ' <,.., . .. . 
right In C'ltnt;p;r> fm· tlteir storage aud kt>.<'JH~tp; t~~;. ',~u"t'~,1~~'~ 

f 1 t ·er tim<' tit<•\' rPmatn ut • . hon>'<'111nll, or w Hl ('\ . 'l\• lt•ts lwt·n 
of the carriPr after reasonahl<' opporlnlll . '. 

.. 1 1 th <' eonl-iignee to rcmoYe them. 
af1on ('( . ' d• tv erlt]s with tllC trun:portalion or the 

'T'he earner s n ' · ·r t 
<'ar ·mel <its deliven; to the cnstonwr in fnwhl a posl' ' tc~~~~ aa 

' .. t' tl t 't can ht' snfe Y nne WI ' 
the place of destma 1011 Hl .

1 
1 

, 
1 

1 · No further 
l I ] of convemcnee un OcH el. 

r!:'asona > e < egrce · 
1 

t the conHignor 
service is embraced in thr contract l ween . . ·s 

· · · . , . c ·ist why the <·arrJcr " 
and lhP canter, and no reason )(. . . f . ·tortgc 

. f , tl se of ttH ran; 01 · ' 
not entitled to charge or tc u . f . •l ouHe if thr 

. 11 f . the u ·e o a wm c 1 . pnrpoHt'H, as 1t won c ~~ · 
goods were . tored tlterem. 
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There is no law which inhibits the u e of car fo r 
storage purposes, or which require. the unloading and 
removal of goods to orne other tructure before any 
charge for storage can be made thereon. In many ca es 
the storage of commodities in car: may serve the con­
signeP 's intere. t and convenience much better than to 
have the goods unloaded and stored in a warehou e. The 
car may he plar d convenient to hiH own place of bu iness 
wher<> it may be unloaded, eith<>r hy him elf or by pur­
ella cr. of the goods as tiH' same are sold, thus <:aving 
dra) age ancl other expen~es. 

Tf a eonsignee, whose dnt) it is to unload, and who, fail­
ing to do Ro within a rea.-onahle time aftpr the car is 
placed iu Huch a position that it can safely and with a 
rea. onable clegree of conv >nience he unloaded, accept the 
benefit of storage by requesting or permitting the carrier 
to continue holding the car unloaded in service and sub­
ject to his will and convenienee as to time of unloading, he 
cannot he hearcl to.complain of the method of storage, and 
to deny tlH' right of any compPn!<ation for such service . 

. H e may insist that he have a rea. onahle time, after the 
car is placPd in ~mch a position that it can be , afelr and 
with a rea~ouahle degree of convenience unloaded, with­
in which to unload the same, an(l that the rate of charges 
fixed and required to he paid for the IapRe of such reason.~ 
able time Rhall not be unrea:onahle or excE"'sive; but he 
cannot di pute the right of the carrier to require the 
payment of rea. onable storage charge .. 

In Miller v. Mansfield, 112 ~fass., 260, it is aid: 

"It i not material that the goods remain d in the 
cars instead of being put into a storehou e.'' 

In speaking of the right of railway companies to col­
lect demurrage chargeR, M:r. Elliott in his work on Rail­
ways (sec. 1567), says: 

"But while it is probably true that this right is 
derived by analogy from the maritime law as admin­
istered in America, the more recent authorities have 
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almo t unanimou ly upheld the right of railroad ·om­
panic to make demurrage charge in pro1)er t'.a~e . As 
said by one of the court , '1\Te . ee no . a it. factory 
rea on why arrier by railroad · hould not he enh­
tled to compen ation for the unreasonable delay or 
detention of their vehicles, as well a carrier. h~- , ea: ' 
After a carrier has completed it. ervic<'R as such, 1t 
has a right to charge extra compe1~sation for storing 
the good in a warehou. e and keepmg_ th m. after th 
con ignee ha had a rea onabl~ tm1e _m winch to ~e~ 
move them. Why, then, when 1ts dubes as ~ carnei 
have been performed ancl a r asonahl?. tnne has 
elaps d, is it not a. mm·h entitled to add1bonal com­
pemmtion for the u e of it ca~s and track aH for the 
use of it warehouse1 ertamly a customer who. e 
duty it i to unload, or ~ho unrea:onably delay. th • 
unloading of a car for Ins own ben fit, ought noi to 
complain if he i made to pay a reasonabl Hum for 
the unreasonabl delay cau ed by his own act. ~ut 
this is not all: The TJUblic intere. t al . o _rNlm~·e 
that car. . hould not be uurea onably de tam d m 
this way.'' 

The rule of law announced by Mr. Elliott has · upport 
in the following adjudicated case : 

Millet· v . Georgia R. R. Co ., Ga., 563; 
No 1-[olk & Western R. R. Co. v. Adams, 90 Ya., 393; 
Darlington v. Mo. Pac. R. R. Co., 72 S. W., 122; 
Jnte,·stat e Com. Com . v. D. G. II. cD 111. By . Co., 74 

Fed. Rep., 03; 
Am. TFarehouse Ass'n v. Ill. Cent. R . B. o., 7 In-

ter tate om. Report, 556. 

In Schmnacher v. Chicago & NodhTVestern Ry. Co., 
207 Ill., 199, it is said: 

"The correct rule must be that th consignee shall 
have a reaAonable time after having knowledge of the 
arrival of his freight to get the nece sary help and 
means to remove the same.'' 

The Western Car Service As ociation, whicl: see~s to 
collect demurrage in the case under con iderahon, IS an 
agency of the railways, established to keep account of 
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claims r-;o ari s ing and to pnforce the collection thereof. 
'l'ltP ohjec•tion that the e tablishment of uch an ag H 
and tlw Pnforcenwnt of the collection of demurrage 
chargP.<;, would hr invalid he>ran e in re>straint of h"1<1 ·•. 
lra~ h<'<'n suggestrd and urge>d in some of th courts wher" 
Urc right to eollect RlH'h dc>murrag<' charges has been con­
tPRtPCI. Nu<'h action upon the part of the ra i I way com­
paniPR cannot, however, upon any theory, he ·aid to be in 
rcr-;trnint of tracl<' or !'Oillltt<'n'e. 

'l'h!' c•rHl songht by the Pnfor·c·c•nwnt of such demurrage 
clwrges is that the c·ar· uspcl for the tran . porlation of 
frPight may he unloac1ecl withi11 a rc•asonable time and r -
tnrnc•d to tire railwa.\' colltJHllliPs to he u. ed b\' th m in 
tran s porting other e>omuHHlitie . 'l'he action, . therefore, 
of tlrP railway c·omp:uric•: is in aid and not in restraint of 
commc•rec•. 

'l'lrP qnpstion whPIIH•r· forty c•ight hours i .· a reaROIHlble 
tilltl' within wlri<'lr llw C'onsignec i;; rcquin•cl to unload a 
c•ar of frPight, nnd \\'ht>tlrPr 1111<' dollar for Pac·h dav 
th~>n•aftPr is an unn :t . onahiP c•hargc• for· tlw <lPtention ~f 
tlH• 1':11', has IH'<'ll pas!'!'cl upon h~· a nmnlwr of tlr(• state 
<'Ollr! ' , 

In .Vor/ul/; ,[, 11 ·,. / r 111 H11. ('o. 1 • • ldrt111 g , (J{, 111111/ cf ('n. · 

!lO \"a., :l!l:l. (4-1- Am . Nt. l{l'pf,... , !llli) it i.., ,aid: ' 

"It i-; \\'I'll . Pttlrd, in tl ri!s ;mel in otlwr statPs that 
n c•mHrunn <'HJ'I'ic•r ura~· I!Ptkc> n•asnnahle rult>s. and 
rp~ulations for tlrl' !'Oll\'<'lliPnt tr:msaC'tion of husinP:R 
hPIWC't'll it~wlf and tlrosp ch•aling with it, either a. 
pnss(•ngf'rs or shippPrs. '1 hat this rnlc is 
rPasonahl' anrl pr·oppr·, ancl that the railroad rom­
pan~· c·an mnk<' suelr <"hargPs, lrn:-; ht'cn de>ridP<l in a 
:rumll<'r of Rtatc•s. Millrr, r•f nl, r. Oa. R. R. d: Bank-
111{1 ('o., 50 Am. & ]•jng. R H. ('as., 70; Jlillrr r .• llans­
ficld. 11 ~ :MasH., 21i0; Union J>ar·., D. <f Gulf R. R. Co. 
1'. Cook, 50 _,\m. & Eng. H. H. Cnses, R!l· K1J. Mfq. Co. 
1'. Louiscilh cf: Yashrillt• R. R. Co .. 50

1 

A~n. &'Eng. 
R. R. CasPs, !lO; ('., ,1/. dj St. P. Rlf. Co. 1' Pionrer 
P11rl ('o., Bt•twh Ry. Lnw, Rec. 9:2-i. and ra~es ther 
citt'd; .ToneR on Lie>;1s, sec•. ~ -! and cas citNl. • 
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"In addition to thi lonO' line of aulhoritie:-. holding 
the right of the railroad company to make such 
charge, and the reasonahl ne;; · . of . · ud~ cha'rg<', 
there have he n num rou;; mvt'strgahons and 
ruling upon the point by tht' railroad COI~lmis;.;iorwrs 
of the variou. tate;; . In 'l'e,as the railroad !'0111· 
mi ioner, Judge Reagan, aftc>r full investigation, 
made an order fixing th r('(• clol Jars per day p<'r ear 
as a rea . onable charg<' for dt>lay in unloading after 
fortv-ei"'ht hours notice. 'l'lre railroad ronnni s;.; ioHc•rR 
of Iilin~is and those of othPt' statPs, after full im·psti ­
gations, have decided in fnyor of the right and 
rea . onahlenesR of surh a !'lrarg<'." 

The railroad commi:-;sioncrs of the . tal<' of ::\li ssonri, 
in tire matter of the complaint of Dadingfnll cC Co . r . C1·11 · 
tral Cars,., !'ice A ssociation of St. Louis, held that forty­
eight hours was a rea!'onahll' timP in whi(·h to unload 
can• a ftcr the same were plac<'d upon tltt' si1lc track;; eon­
venie>nt for unloading, and that a C'lrarge of one dollar a 
<lav for demurrage after the e>xpiration of forty-eight 
ho~n·s wns a rea onable charg • and eould he colleet<>cl hy 

tire .Asso •iation. 
In Pa. R. R. Co. 1.·. The .1/idnrl, St, , l Co., ~01 Pa. Rt., 

G:2..t., it wa<; held that the rnlr rPquiring con ignees to un­
load cars within forty-eight homs after tht'ir being placed 
upon the sidP irack, and to pay onP dollar for eaC'h day 
whic·h the fH\IllC' r(•mainNl uHioaclPd llrPn'nft(•r, was n•nson­
ahiP, both as lp the time nncl thc• amount of the eharge. 

In 811'111! !'. Louisdllr• cf; Nasn1·il/c~ H. R. Co., ~0 ,\m. & 
Eng. R. H. Cases, 4-!G, the snpl'<'ll1<' eonrt of 'J'eJmPsscc 
held that the rule requiring the payment of one dollar 
per day for the detention of ears heyond forty·<'ight 

hours wa rNl ·onable. 
ln no case which has be>cn fonncl has the rpgulation, 

eitlwt· as to time or amount, been held to he unreasonable>. 
1 nder the principles of law laid down in thes~ auth?ri­

ticl', railway companies have the right to fix a tune wrth­
in which their cars shall be unloaded after they reach 
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their place of destination and are placed in such a posi­
tion that they may be afely and with a reasonable degree 
of convenience, unloaded by the consignee; and to fix a 
reasonable charge for the detention of cars beyond the 
time allowed for unloading the same. Forty-eight hours 
is a rea. onable time for a consignee to unload a car after 
it has reached its destination and been so placed that it 
may be . afely and with a reasonable degree of con­
venience unloaded by the consignee, and one dollar per 
day is not an unreasonable charge for the detention of a 
car beyond forty-eight hours. 

Second-The condition of the highway does not affect 
the right of a railway company to enforce the collection 
of demurrage charges. It may be an element which 
should be taken into consideration in determining the 
reasonableness of the regulation; but if the time with­
in which cars are required by the railway company to be 
unloaded may fairly be said to be reasonable under all 
of the circumstances, the fact that at times the condition 
of the highway may prevent the cars from being un­
loaded within such time, would not, in my judgment, pre­
vent the enforcement of the regulations as to the collec-
tion of demurrage charge . . 

It will hardly be claimed that if the goods or commodi­
ties were stored in a warehouse of the railway company, 
and the condition of the highway prevented the consignee 
from remo,'ing the same from the wareliou e, such fact 
would relieve him from the payment of storage charges. 
In the application of the rule under which railway com­
panies may charge for the storage of goods and com­
modities as warehousemen, it can make no difference 
whether such good or commodities are stored in a ware­
house or in a car, so far as the liability of the consignee 
to pay storage charges until they are r emoved, is con-
cerned. · 

T hird-The theory upon which a lien has been held to 
exist for demurrage charges made by railway companies, 
is that such charges partake of the nature of warehottse 
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or storage charge , and may be uforced a ' uch against 
the property tran ported by th carrier. Our ·talutc 
provide that uch e}1arge may be enforced by a :ale of 
the property. 

It is obvious that no carrier of property belonginrr to 
the state has the right to enforce a lien again. t the !'ame 
by a ale thereof under the provi ions of the statute; and 
any rule adopted by railway or car service a .' ociation 
for the collection of demurrage upon car held by the 
state or by its public instituti.ons beyond the time 1i-ed 
by the rules of such railway or association, must 
necessarily be subject to the law and the oYcreignty 
of the state, and no lien can be enforced again t tho prop­
erty of the state for the collection of any claim arising 
upon demurrage charges. 

The weight of authority is that such a lien exi ts and 
may be enforced against the property of private individ­
uals, but the property of the state stands upon a dif­
ferent footing and cannot be subjected to the payment of 
any lien for such charges, or sold in satisfaction of a 
claim against the state. 

Any claim for demurrage charges, which may accrue 
under the rules and regulations of the railway company 
or the Car Service Association, should be audited and 
paid as other claims accruing in the public institutions 
under the management of the board of control. 

It may, however, be suggested that the provisions of 
section 44 of the act creating the board of control are 
broad enough to permit such demurrage charges to be paid 
from the contingent fund in the hands of the managing 
officer of any institution to which shipments are made, if 
it should be necessary for the same to be paid at once to 
prevent loss or damage to the institution. 

Fourth-The fourth and fifth questions may be con­
sider ed together. 

It is not necessary that actual notice of the adoption of 
n rule by a railway company to require tbe p3yment of 
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demurrage charge. ·hould be given to a con ignee in titu­
tion or its chief executive officer. It is ufficient if uch 
nile: have he n given general publi •ity in the ordinary 
wav. lL would he unrea onabl to say that every con­
, ig~ee of freight delivered by common carrier must be 
sPrvNl with a<'tua l 11otiee of the rul •. and regulations of 
stlC'h coimr,on <•arTier before th<') can he enforced. Every 
earri<'r of goods or p:vs{'JJO"ers has the right to adopt and 
enforee RtH'h n·a:onahle regulations as arc neces ary to 
protPd aJHl fac·ilitate tiH· tnrn~tu·tion of its business, and 
e\·er~· pcr~orr dealing with neh earrier is hound by such 
rPgnlations. 

Jn Jl'a{)(lsll Railroad COIIIJIIIII!J r. IJ('}ry-Ilom Coal Co., 
.TudgP Dillon, of tlw Nt. Louis Circuit Court, held that a 
<·onunmr c·a rTici' Ita .' a right to impost> a rea. on able 
c·har<'l' for the nsP and dPh•ntion of it:;; car,; delivered to 
tlw <'On ~ i •n<>e, :mel to lw unloa<l •d hy him, when detained 
by th • c·orr. igrwP heyoncl a rt>asonahlP time for the unload­
ing, and that sneh reasonable rt>gnlations \\·ere enforcible 
again. t tiH• C'onsigm•e, althonglt no spel'ific notict> thereof 
ha<l been given him hy the railway rompany. 

'l'his holding of .Jtu]gp Dillon is n11douhtedly a fair 
:tatement of tlw pr·irwiplt> of law gon•rning ease:; of this 
chanwter. Evc•ry ~-;hippPr of good · I'Ontracts with the 
cani{•r ~-;nhjt•d to suC'h rea. onahle rulrs and rt>gulations 
as are e:-.tahlished to faeilitnh· the hm;iness of the earrier. 

Jt'ifth - 'l'ltl' notice given by the poi<lal card which is 
enelo~ed announ<·in•• tlw arri,·al of the car at the station, 
but not inclicatin.~ whPI'<' it will be placed for unloading, 
is not the <'Olltrolling ~>lcment in fL·i11g the time when the 
rai hray rom pan~· is entitled to clwrgp demurrage. 

Where a <'ommodity i · ~hipped in bulk and by the car 
Ioncl, to he unloaded h~· the consignee upon its arrival at 
its de. tination, the duties and liabilitie · of a common 
carrier do not cea. c ·until the car is placed in such a posi­
tion on the railway track that it can he safely, and with 
a rea onable degree of convenience, unloaded. When it is 
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so placed, the duties and liabilities of the railway com­
pany as a common carrier cease, and those of a warehouse­
man attach. The right to charge demurrage for the de­
tention of the car begins within a reasonable time after 
the duties and liabilities of a common carrier have ceased 
and those of a warehouseman have attached. 

It was the duty of the superintendent of the School for 
the Deaf, upon receipt of the postal card submitted, to at 
once ascertain whether the car de cribed had been so 
placed upon the tracks of the railway company that it 
could be safely and with a reasonable degree of con­
venience, unloaded. If it was so placed, he would then be 
entitled to forty-eight hours under the rules of the 
Association to unload it, before any charge could be made 
for demurrage. 

It is the duty of a consignee to be present at the time 
of the arrival of freight shipped to him, for the purpose 
of receiving the same. The consignee of freight cannot 
escape liability for demurrage charges because the notice 
be has received of the arrival of such freight does not 
state that it has been placed where it can be safely and 
with a reasonable degree of convenience, unloaded. It is 
a part of his duty to ascertain whether the car has been 
so placed. 

The right of a railway company to charge for demur­
rage does not, therefore, depend upon the character of 
the notice received by the consignee; and the fact that 
the postal card submitted does not state that the car is 
placed in a position where it can be safely and with a 
reasonable degree of con~enience unloaded, does not 
affect the right of the company to charge demurrage if 
the car is detained beyond the forty-eight hours after it 
is placed in a position where it can be so unloaded. 

Sixth-Section 1 of Rule 2 of the rules of the Western 
Car Service Association provides: 

• 
"Cars loaded with coal, coke, salt or lime in bulk, 

and ore and fluxing material for smelting pu~oaes, 
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may be held on the tracks of the road making final 
delivery to con ignee seventy-two hours . free of ca~ 
service charges. For all time so held m exce s of 
seventy-two hours a charge of one d.ollar per day. or 
frartion th(>rcof shall be made. Sa1d ~torage tLme 
~hall commence first 7 A. )1. after arnval. For.ty­
ei ht hourR free time will be allowe~ on .unloadmg 
tr~ck in addition to the free storage hme; m no case 
will more than forty-eight hour be a11owed on the 
unloadin~ track, Rai<l period of time to commence at 
7 A. l\L following placing.'' 

No diRcrimination is made as to the consignees of cars 
loaded -with the material named in Rule 2.. All c~rs so 
loaded, wh(ln received at destination, are ah~e suhJect to 
the regulation provided hy said rule; that 1s, they may 
remain seventy-two hours upon the tracks of the. road he­
fore final U(llivery, and may thereafter reroam ~arty­
eight hours upon the unloading track~ and after delivery, 
before any charge i · made for detentwn. . 

Under this rule carl'~ loaded with coal and ron~1gned ~o 
the School for thr. Deaf at Council Bluffs may remam 
upon the tracks of the company which dPlivers thrm 
seventy-two hour. without charge, and may then he placed 
upon the unloading trark of the institution, where ~hey 
may remain without charge for a. p:rio.d of forty-mght 
hours. The regnlntion makes no thstmcbon hetwee? cars 
shipped to state institutions and those to other ~ons1~nees. 
and cannot be held to he unreasonable and mvahd be-
cause of unju. t or illegal di!lcrimination. . . 

Seventh. It is the duty of a common carn.er to .rPcmve 
the freight delivered to it and to tran~~ort 1t to tts des­
tination with a reasonable degree of d1hgence; and when 
it is loaded in bulk and by the car load, to set t~e car 
upon a side track with reasonable ~romptne.ss that It may 
be unloaded by the con ignee, and if for Its own con­
venience the carrier holds the cars which have been de­
livered to it for transportation until it has several cars 
which should have been previously transported and de­
livered by it to the consignee, and then delivers all of 
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the cars at one time, it rule requiring ucb cnrg to be 
unloaded within forty-eight hour after th(>ir arriYnl and 
after they were placed upon a side track where they could 
be safely and conveniently unloaded, would be un~·eason­
able, and demurrage charges for detention of the rar 
beyond that period of time could not be enforced. 

Before a railway company can enforc it regulations 
as to the unloading of freight from its car it mu t it­
self have performed the duties impo ed u11~n it by law 
relating to the transportation and delivery of the cars 
containing the freight; and if for it own convenience, or 
economy in transporting the same, it holds cars which are 
delivered to it for tran portation until it h~s a number 
for the same consignee, and then deliver all at the . arne 
time, it has failed to perform the duty imposed upon it 
as a common carrier in the transportation and delivery 
of freight entrusted to it for carriage, and cannot be 
heard to complain if, because of its own act, such car are 
not unloaded within the time fixed in its regulations. In 
other words, it cannot by the delivery of cars in that 
manner impose upon the consignee thereof a greater 
burden in the unloading of the same than could be im­
posed upon such consignee by the delivery of the cars at 
the time and in the manner in which they should have 
been delivered by the carrier. 

Eighth-As to the ninth question submitted, it is only 
n(>ce ary to add to what is said in the third paragraph 
of this opinion, the further statement tjhat, after cars 
consigned to a public institution have been placed upon 
a private track for unloading, the railway company has 
no right to remove such cars because the superintendent 
of the institution to which they were consigned, fails or 
refuses to pay demurrage charges. The account of such 
charges should be sent to the proper state authoritie and 
be audited and paid in the same manner as other bills of 
like character. 
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If an attempt should be made npon the part of the rail­
way company to retake possession of the cars before the 
same are unloaded, and remove them from the side track 
where they were placed for the convenience of the con­
signee, an injunction would lie to preven_t such removal. 

Ninth--The tenth question subrrutted has been 
answered by what has been said in the previous divisions 
of this opinion. .All bills for demurrage charges should be 
properly sworn to, endorsed by the offieer in charge of the 
state institution, and passed upon by the board of control, 
before payment is made thereon. 

July 1, 1904. 

Respectfully submitted, 
CRAB. W. MuLLAN, 

Attorney-General of Iowa. 

To THE IIoNORABLE BoARD OF CoNTROL OF STATE INsTITU'· 
TIONS. 

FISH WAYS-CONSTRUOTION OF- It is held that fishways 
over dams across stleams in this state shall be con­
structed to afford a free passage for fish up and down 
the stream while the water is running over such dam. 

IIoN. GEo. A. LINCOLN, 
Cedar Rapids, Iowa. . 

DEAR Sm-I am in receipt of your favor of the 9th 1~st. 
calling my attention to your letter of May 20th asking 
whether in the construction of fishways over dams across 
streams in this state you can compel the owners of the 
dams to place the fishway so that the top of the fi hway 
will be even with the top of the dam. . 

In reply will say that section 2548 of the code, With 
which you are familiar, provides that fishways shall be 
constructed in such way as to afford a free passage f_or 
fish up and down any stream in which there is a dam whlle 
the water is running over such dam. Under the. pro­
visions of this section it appears to have been the mtent 
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of the legislature that the fishways over the dam aero s 
streams in the state may be o constructed that when the 
water flows over the top of the dam it ball afford facili­
ties for the free pa sage of fi h over tbe dam. This 
means that tbe bottom of the fi shway may be placed on a 
level with the top of the dam so that the water running 
over the dam will enter the fi hway and tim afford a 
facility for the passage of fi h. 

Under the present law you eannot, in my judgment, 
compel the construction of fi hways which require the 
cutting down of any portion of the dam. The owner of 
the dam has the right to maintain it at it. full h<'ight 
along its entire lengtl1, the only requirement of the statute 
being that he hall construct a fi llWay over ·such dam 
which shall permit the passage of fi . h wh never the water 
runs over the top of the dam. This means that the 
bottom of the fi h way shall be brought on a level with 
the top of the dam so that the water will enter uch fish 
way at any time when it is of sufficient height to flow over 
the dam. · 

I am, 

July 12, 1904. 

Yours very truly, 
CRAS. W. fuLLAN, 

Attorney-General of I ow a. 

BoARD OF MEDICAL Ex.urrNERs-Powx& TO REVOKE CE&TIFI· 
OATES TO PRACTICE-Section 2579 of the code exempts 
from examination physicians who were in practice 
iu this state for five consecutive years prior to the 
enactment of Chapter 104 of the laws of the l'wenty­
fit·st General Assembly. 

DB. F. w. POWERS, 
President State Board of Medical Examiners, 

Waterloo, Iowa. 
DEAR Sm-I am in receipt of your favor of the 9th in­

stant calling my attention to your request of :May 26th 
for an opinion as to the power of the state board of 
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medical examiners to compel Dr. Fullian of Muscatine to 
appear beforP the board and submit to an examination as 
to his competency to practice medicine in the state. In 
response to such rc•quest I ubmit the following opinion: 

rrhe facts, as I gather them from the evidence before me, 
arP in suhstance the. e: Dr. Fullian was a practicing 
physician and nrgeon at Mu catine, Iowa, prior to tne 
enactment of chapter 104: of the laws of the twenty-first 
general assemhly, and bad been in the practice of medi­
cine at that place for more than five years prior to the 
passage of that act. After chapter 104 of the acts of the 
twenty-fir. t general assembly became a law, Dr. Fullian 
presented evidence to the state board of medical exam­
iners that he had been engaged in the practice of medi­
cine and surgery at 1Iuscatine, Iowa, for more than five 
years prior thereto, and upon the evidence so pre ented 
the state board of medical examiners i sued him a certi­
ficate authorizing him to practice medicine within the 
state. Dr. ]i,ullian was not required by the board to take 
an examination as to his qualifications, and the certificate 
was issued upon the ground that he came within the ex­
ception provided in section 2579 of the code, which 
exempts vhysicians who have been in practice in this 
state for five consecutive years, three of which shall 
have heen iu one locality, from the examination required 
by the act of the twenty-fir. t general assembly. 

Since the certificate was issued to Dr. Fullian, charges 
were preferred against him of immorality and incom­
petenry. IIe was acquitted by the state board of medical 
examiners upon the charge of immorality, and the charge 
of incompetency was continued for further hearing. 

The question which now arises is, whether Dr. Fullian 
can be compelled to appear before the state board of 
medical examiners and submit to an examination as to his 
competency to practice medicine within the state; and if 
he fails to appear and submit to such examination, has the 
board power to revoke his certificate because of such 
failure. 
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As has been sugge ted, Dr. Fnllian was, at tiH' time that 
he made his application to the . tat<' hoarrl of medical 
examiners for a certificate authorizing him to practice 
medicine within the state, exempted from rxamination hy 
the provisions of section 257!) of the code, which was 
enacted a section of chaptpr 10-l of the laws of the 
twenty-fir t general a semhly. lf he wa a man of good 
moral character, and had been engaged in the practice 
of medicine within the tate for the time required by 
statute, and no question as to his competency wac; then 
raised, he was entitled to a certifirate without examina­
tion. If at U1at time any que tion as to his competency 
had been raised before the board, it would undoubtedly 
have had the power to have inquired into his knowledge 
and qualification , and to have subjected him to au exam­
ination before issuing to him a certificate authorizing 
him to practice medicine within the state. 

Such course, however, was not pur ued by the board, 
and the certificate appears to haYe been iR ued solely on 
the ground of his previou practice. 

Section 2578 of the code, which was enacted as section 
7 of chapter 104: of the laws of the twenty-first general 
assembly, provides: 

"The board of medical examiners may refuse to 
grant a certificate lo any prr on otherwise f]Ualifi<'rl 
who is not of good moral character, and for like 
cause, or for incompetency or habitual intoxication or 
upon satiRfactory evi<lenre by affidavit or otherwi e, 
that a certificate has been granted upon falRe and 
fraudulent statements as to the graduation or length 
of prartice, may revoke a certificate hy an affirmative 
vote of at least five members of the board • • • . " 

This statute clearly gives the board power to revoke 
a certificate issued by it where the person to whom surh 
certificate is issued is found to be incompetent, and this 
construction is sustained in the case of State v. Mosher, 
78 Iowa, 321. But before any action can be taken by the 
board, the person whose certificate is sought to be revoked 
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must be notified to appear before the board at such reason~ 
able time and place as shall be fixed, and to show cause 
why his certificate should not be revoked upon the ground· 
of incompetency. 

Upon his appearance before the board in obedience to 
such notice, an issue is made which must be tried and 
determined by the board. The issue so raised is, whether 
the person whose certificate is sought to he revoked is 
incompetent to practice medicine within the state, and it 
must be tried and determined iu substantially the same 
manner as any other i sue of fact which arises in the 
courts of the state; that is, the burden of proof to estab­
lish the charge of incompetency rests upon the person or 
persons making the same, and it must be established by 
a preponderance of the evidence. It is within the power 
of the board to determine how such issue shall be tried and 
the character of evidence which will be received in sup­
port or in defense of the charge; that is, it may accept 
evidence in the form of affidavits, or may require the 
attendance of witnesses and their oral testimony or 
written depositions. The person whose certificate is 
sought to be revoked is a competent witness for himself, 
and if present at tha hearing may be called and examined 
either by the person who has preferred the charges or by 
the board as to his competency. 

There is no provision of statute, however, which per­
mits the board to require the per on whose certificate is 
sought to be revoked to appear before it and submit to an 
examination, or have his certificate revoked in case of his 
failure i.o do so. Such certificate can only be revoked 
upon a hearing before the boacd, of which the physician 
has been given due notice, and upon trial of the issue 
as hereinbefore set forth. 

July 12, 1904. 

Respectfully submitted, 
CHAB. W. MuLLAN, 

Attorney-General of Iowa. 

REPORT OF THE ATTORNEY-GENERAL. 89 

SAVINGS BANKS-RIGHT TO ELL, DrscouNT AND M:AKE 
LoANS UPON CoMMERCIAL PAPER A savings bank may 
lawfully loan its funds to per ons who are non-resi­
dents, and accept foreign ecurities on such loans. 
The only limitation is that such bank shall not dis­
count paper or make loan upon the shares of their 
capital stock. 

Sir-I beg to acknowledge the re<•eipt of your favor of 
the th instant reque ting my opinion upon the following 
questions: 

1. Can a savings bank loan its fund to indiviclnals 
on notes and accept as collateral Recurity therefor the 
notes of a third party ecured by mortgage on real estate 
in other states 1 

2. Can savings banks make loans to non-r&. idents, 
secured by personal endorsement or by any collateral 
which the bank considers good t 

3. The bank in question extend credit to the full 
limit, to-wit: twenty thousand dollars; the capital Atock 
of said bank is one hundred thousand dollars; some of the 
concerns to which this credit ha been extended frequently 
discount commercial paper with said bank. Should some 
of this discounted paper not be paid when due, can the 
bank extend the time of payment, with the consent of the 
endorser, without increasing the liability of said endorser 
who has already credit to the full limit7 Or if Anch dis­
counted notes should not be paid when due, can the hank 
accept new notes of the debtor, endorsed by tlie customer, 
ani! accept the collateral security of such cuRtomer and 
endorser without violating the provisions of section 1870 
of the codeT 

These questions will be considered in the order stated: 

First. Subdivision 5 of section 1850 provides that 
savings banks may discount, purchase, sell and make 
loans upon commercial paper, notes, bills of exchange, 
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draft or other personal or public ecurities, but hall not 
purchase, hold or make loans upon shares of its capital 
stock. 

A savings bank, organized under the laws of this state, 
undoubt<>dly has U1e power to loan money upon any 
s<>curity which its officers may see fit, except as restricted 
by Rtatutc. Th<> only restriction placed upon such banks 
by the Atatutc, as to their power to discount, purchase, 
sell and make loans upon commercial paper, notes, bills 
of <.'xchange, drafts or other public Recurities, is that they 
shall not purchase, hold or make loans upon the shares 
of their capital stock In all other respect the officers 
and agents of the bank arc free to exerci e their best 
judgment in discounting or purcha ing commercial paper, 
or in making loans upon personal or public securities. 
There is no restriction preventing loans being made to 
persons who are non-residents of the state, nor is there 
any restriction as to the character of collateral security 
wbieh may be taken for such loans. ·where a loan is made 
to an individual, it is within the power of th bank to 
take notes secur<>d hr morto-ages upon real estate a& 
collateral to such loa11, anJ there is no JWO'.'i ion of the 
~;tatute wl.Jich prohibits the bank from accepting uot~ 
secured hy a mortgage upon land which is not within the 
state of Iowa as collateral. 

It therefore follows that a loan of the funds of savings 
hanks, organized under the law:; of this state, may be 
lawfully made to persons who are residents of other 
states, and that the bank may take and receive, as col­
lateral security for such loans, notes and mortgages upon 
land situated in other states. 

It i · suggested in your communication that this method 
of making loans and of taking securities may be used for 
the purpo e of evading the provisions of subdivision 4 
of section 1850. The answer to such suggestion is, if the 
bank examiner of the state finds that loans have not been 
made in good faith under the provisions of subdivi ion 5 
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of section 1850 of the code, or that an attempt has been 
made to evade the provisions of , ubdivision 4 of that 
section, the anditor of the state hould require uch loans 
to be so adju ted as to comply with the provisionl-i of the 
statute. 

Second. The conclu ion reaelwd upon the first que tion 
submitted is an an wel' to the <'Coucl, and it i ufficient 
to say that under the statute savings banks may make 
loans to non-re idents, which are secured hy per onal en­
dorsement or by collateral security which the officers of 
the bank consider good. 

Third. In reaching a correct concln ion upon tbe Lbird 
question, it is neces ary to keep in mind the clear di tinc­
tion between the liability of a borrower and that of an 
endorser. A borrower is absolutely and primarily liable 
for the amout which he borrows. Tie owes the debt 
directly to the bank making the loan, without condition, 
and is personally obligated to pay the same at its matur­
ity. 

The liability of an endorser is a secondary and con­
ditional liability which can only become absolute in case 
of the defanlt of the maker of the note, upon which the 
endorsement is made, to pay the same at it. maturity, and 
upon notice to the endorser, within the time prcscrib<>d 
by law, of the failure of the maker to pay the note wh<>n 
due. In the one ca. e an indebtedness is creat<>d by the 
loan made by the bank to the borrower, and at the time 
such loan is made; in the other, no indebtedness is created 
by the endors<'ment until the maker of the note has de­
faulted in its payment, and the notire required by law 
been given to the endorser. A borrower agrees that he 
will repay the loan at the time fixed in the contract; an 
endorser agrees that he will pay tbe amount of the note 
which he discounts if the maker thereof fails to pay the 
same and notice of such failure is given to the endorser 
within the time required by law. lie is not a borrower 
and his contract is not a borrower's contract. 
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Although a borrower may have reached the full limit 
of his credit at a savings bank, that fact doe not prevent 
him from entering into a contract as an endorser, and dis­
counting or selling to the bank commercial paper upon 
which such end or ement is made; and the di count or pur­
chase of commercial paper by the bank, with the endorse­
ment of the borrower thereon, is not a violation of the 
statute which limit the amount which can be loaned to 
any one p rson by tho bank. 

No rea on, therefore, exi t why the bank may not ex­
tend the time of payment upon the paper which it di -
counts, with the consent of the endorser, as ·uch exten­
sion does not incrcafle the amount of hi absolute liability 
to the bank. Nor does any reason exist why, if the dis­
counted notes are not paid when due, the bank may not 
accept new notes from the makers tltereof, endorsed by 
the customer who had discounted the former notes with 

' such other collateral security as the bank may see fit to 
take from it customer. 

Respectfully submitted, 
CHAS. W. MuLLAN, 

July 14, 1904. 
A.ttomey-Gcneral of Iowa. 

HoN. B. F. CARROLL, 

Attditor of State. 

APPROPRIATIONs-Construction of Chapter 177 of the Acts 
of the Twenty-ninth General As embly. 

IRs-In response to your inquiry a to how the annual 
appropriations made to the Iowa State College of Agri­
cultur and Mechanic rt and other educational institu­
tions of the tate by the Twenty-ninth General A sembly 
should be paid from the tate treasury, I submit the 
following opinion: 

The legislature, by an act which appears as chapter 177 
of the Laws of the Twenty-ninth General Assembly, fixed 
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the beginning and ending of the fi cal year of the state 
upon July 1st and June 30th, and provided that when 
annual appropriations are made payable quarterly, the 
quarters shall end with September 30th, December 31 t, 
March 31st and June 30th. The act also provides that 
annual appropriations thereafter made shall be disbur ed, 
in accordance with the provisions of the acts granting 
such appropriations, pro rata from the time such acts 
take effect to the first day of the succeeding quarter. 

The effect of this act of the legislature i to fix the 
times when annual appropriations made to state institu­
tions, which are payable quarterly, can be drawn from the 
state treasury, and also to fix the amount of the fir t quar­
terly installment which can be paid at the end of the first 
quarter after the act granting the appropriation goes into 
effect. 

The twenty-ninth general assembly, by the act which 
appears as section 1 of chapter 183, made an annual ap­
propriation of $35,000 for additional support fund to the 
Iowa State College of Agriculture and Mechanic rts, and 
also the further sum of $10,000 as an annual appropria­
tion to the experiment station of such college. The act 
by which such appropriations were made became a law on 
the 15th day of April, 1902. 

Under ~he provisions of chapter 177 of the laws of the 
twenty-ninth general assembly, the appropriations thus 
made to the College of .Agriculture and Mechanic Arts, 
and to the experiment station, became effective on the 
15th day of .April, 1902. These appropriations are pay-. 
able quarterly, and the first quarterly installment there­
of became payable on the first p.ay of July following the 
taking effect of the act granting the appropriations. ThEl 
amount of the quarterly installment which that institu­
tion was then entitled to draw from the state treasury is 
:fixed by the provisions of chapter 177 of the laws of the 
twenty-ninth general assembly, and is the proportion 
of the whole amount of the first quarterly installment 
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which the period of time from the 15th day of April to 
the first day of July bears to the entire quarter begin­
ning on the first day of April and ending on the 30th dav 
of June following. Thereafter one-fourth of the entir~ 
amount of such appropriations becomes payable at the 
end of each succeeding quarter; that i•, one-fourth of such 
appropriations is payable on the 30th day of September, 
one-fourth upon the 31st day of December, one-fourth 
upon the 31st day of ~farch, and one-fourth upon the 
30th day of .June following, and so on as long as the 
annual appropriation continues. 

The Rame rulo must be applied to the annual appropria­
tion of $50,000 made to said College, and $15,000 made to 
th<> experiment Rtation thereof, by the thirtieth general 
asRemhly; that iR, the proportion of the first quart<>rly 
installment of such appropriations which the period or 
time from April 13th to July 1, 1904, bears to the entire 
quarter beginning April 1st and ending June 30th, may 
he drawn by the institution on the first clay of July, 1904. 

The conRtruction placed upon these appropriation acts 
of the legislature is applicable to the annual appropria­
tions made by the legislature to the other state edu­
cational institutions which are, by the terms of the art, 
payable in quarterly installments. 

By Rcetion ~ of chapter 183 of the acts of the twenty­
ninth general assembly, an annual appropriation of 
$35,000, is made to the State University for additional 
support, to be paid in quarterly installments on the order 
of the board of regents, the first installment to be payable 
on the first day of September, 1902. Under this provision 
of tlw act making the appropriation, and the law as 
enacted by chapter 177 of the acts of the twenty-ninth 
general asRembly, the pro rata proportion of the first 
quarterly installment of the appropriation should be 
credited to the University on the first day of July follow­
ing the act of the twenty-ninth general assembly. Such 
installment, however, is not payable, nor is the Univer-
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sity entitled to draw the Rame from the 'tate tr<.>asury, 
until the first day of eptember. The second quarll•rly 
installment of the appropriation . hould he credit<'d to 
the University on the first day of October, but the ~arne 
is not payable, nor is the University entitled to draw the 
samP from the state treasury, until the first day of De!'em­
ber following; and the other quarterly installments of 
such appropriation thereafter become payable on the first 
days of ~farch and .June. 

The apparent purpose of the legi~lature in fixing the 
time when these appropriations may he drawn from the 
state treasun·, was to mak<> the reRpective f!Uarterly in­
stallnwnts pa.yable at differ<>nt dates, in order to preYent 
a dPpldion of the tn•asury by a lal'!{l' draft npon till' >ame 
at the enrl of each quarter. 

In the t•ase of the annual appropriation rnarle hy the 
twpu(\·.uinth e;en<>ral aRscmbly to the State .·ormal 
Scho~l, the payment of the fir«t quarterly installment is 
deferred until October 1st. Credit for the pro rata 
amount of such first quart~>rly installment should be 
giY<'n the institution on the first day of July following the 
appropriation act; but, for the reasons sugge~ted, the 
l<>gislaturo has seen fit to fix Octo her 1st as the tune when 
such institution can draw the amount from the state 
treasurv. The result is that under the statute the pro· 
rata pr~portion of the first quarterly installme~t,. and the 
s<>rond quarterly installment of the appropnabon, are 
payable at the same time and may be drawn from the 
state treasurr l,y such institution on the first clay of 
Octo her. 

I have procured a computation to he made upon the 
appropriation net of the twent;--ninth general assembly, 
which is based upon the construction given that act as 
gm·ern~cl hv chapter 177 of tho laws of that general ns­
scmoly, and find that the State College of Agriculture and 
Mecha:aic Arts is entitled to draw from the state treasury 
under the annual appropriation granted by the twenty-
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ninth general a embly for additional support from 
April 15, 1902, to July 1, 1904, $77,291.67; and for the ex­
periment station for the a me period of time, $22,0 3.33; 
that the State University is entitled under the appropria­
tion act of the twenty-ninth general as embly to draw 
for additional support from April 1, 1902, to July 1, 1904, 
$77,291.67; and that the State Normal School, under the 
same act and for the same period of time, is entitled t() 
draw for the payment of teachers the sum of $16,562.50, 
and for contingent expenses $11,041.67. 

Re pectfully submitted, 
CRAS. W. MuLLAN, 

Attorney-General of Iowa. 
July 15, 1904. 

To THE IloNORABLE GILBERT S. GILBERTSON, 

Treasttrer of State. 
To THE IloNORAnLE B. F. CARROLL, 

Auditor of State. 

LBOl L ATION-ESSENTIALS FOR A VALID LAW UNDER THE CoN­

STITUTION OF THE TATE OF IOWA-A joint resolution 
passed by the legi lature with all the formalities of 
a bill, is not a law under the Con titution of Iowa. 

ms-In compliance with your request of the 7th in-
stant for an opinion upon the questions therein submitted, 

viz.: 
1. Is the joint resolution (joint resolution No. 

9 of the 30th general as embly) specified merel) ad­
visory and without legal effect, or is it to be given 
effect a a law of the general assemblyt 

2. Are we required to fix the wages of em­
ployees in our office at the respective sums specified 
in the re olution so far a practicable, or do we have 
authority to fix wages either above or below the sum 
specified in the re olution, as shall seem right to us T 

I beg to submit the following: 
An examination of the journals of the senate and house 

of the thirtieth gener11l assembly discloses that joint res-
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olutlion No. 9 wa introduced in the hou e by the committee 
on retrenchment and reform on the th day of .\pril, 
and was then read the first and econd times, ordered 
printed in the journal, and placed on the calendar with­
out reference to a committee. n then bor the title, 
"Ilou e Joint Re olution No. 9 by ommittee on Re­
trenchment and Reform, fixing tl1e number and compen­
sation of employees in the department of the tate at the 
seat of government". It was called up on the 9th day of 
April, three amendments were then made to it, it was read 
a third time and placed upon it pa age. On the ques­
tion of its pa sage the yeas and nays were called, fifty-two 
members of the bouse voting in the affirmative and twenty­
one in the negative. The entry in the house journal is, 
''So the joint resolution was adopted and the title was 
agreed to". 

It was on the same day messaged to the senate, read 
a first and second time, and referred to the sifting com­
mittee. It was then taken up for consideration and sub­
stituted for joint re olution No. 8 of the senate. Several 
amendments were made to the rc olution by the senate, it 
was read a third time, and upon its pas age the yeas and 
nays were ealled, thirty-five memb rs of the senate voting 
in the affirmative. The entry in the senate journal is, 
"So the joint resolution having received a constitutional 
majority was declared to have pas ed the senate and its 
title agreed to". 

It was messaged back to the house on the 11th day of 
April with the senate amendments and on the question, 
"Shall the house concur in the senate amendments", the 
yeas and nays were called and sixty-five members of the 
house voted in the affirmative. The house journal re­
cites ''So the house concurred in the senate amend­
ments"; the resolution was enrolled on the 12th day of 
April, and signed by the president of the senate and 
speaker of the house and approved by the governor on 

the 13th day of April. 
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It will tlm be seen that the re olution was enacted with 
all the formalities of a bill so far as the action of the 
house and senate was concerned, and the question ari es : 
Is a joint re olution pa sed by the legislature with all the 
formalities of a bill, a law under the constitution of the 
state? 

To determine this question, it is necessary to take up 
tho provisions of the constitution of the state, and a cer­
tain the exact power of the legislature under that in tru­
ment in enacting a valid and subsi ting law. 

Section 1 of article 3 of the constitution provide : 

''The legislative authority of this state shall be 
vested in a general assembly which shall consist of a 
senate and hou e of representatives, and the style of 
every law shall be, 'Be it enacted by the general 
assembly of the State of Iowa.' " 

ection 15, provides : 
"Bills may originate in either house and may be 

amended, altered, or rejected by the other; and every 
bill having passed both houses shall be signed by the 
speaker and president of their respective house . '' 

Section 16 provides : 
''Every bill which shall have passed the general 

assembly shall, before it becomes a law, be presented 
to the governor. If he approve, he shall sign it ; but 
if not he shall return it with his objections to the 
hou e in which it originated which hall enter the 
samo upon their journal and proceed to reconsider 
it •••••. " 

Section 29 pr ovides : 
"Every act shall embrace but one subject and 

matters properly connected therewith, which sub­
ject shall be expressed in the title • • • • • • '' 

These pr ovisions of the constitution prescribing the 
form and mode by which, through the concurrent action 
of the legislative branch of the state valid and binding 
laws are enacted, are in the highest sense mandatory and 
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no act or will of the legi lature can be.com<> a ln"- unlc"s 
expres ed in the manner and form provided by the con­
stitution. 

It is said by Mr. Justice Cooley in hi work on Con­
stitutional Limitation , 6th edition, 93: 

'~Constitutions do not usually undertake to pre­
scnbe mere rules of proceeding, e,·cept when such 
rule are looked upon as essential to the thing to be 
~o11:e; ~nd they mu t then be r<'garded in th light of 
lmntahons upon the power to be exerci d. It is a 
province of an instrument of thi Rolcmn and per­
manent character to establish tho. e fundamental 
maxims, and fix tho e unvarying rnle hy whirh all 
d partment of the governm<'nt must at all times 
shape their conduct; and if it descends to pre cribing 
mere rules of order in une sential matter ' , it i 
lowering the proper dignity of . uch an instrument 
an~ usurping the proper province of ordinary legis: 
latwn. We are not therefore to expect to find in a 
constitution provisions which the peopl , in adopting 
it, have not regarded as of high importance, and 
worthy to be embraced in an instrument which, for 
a time at least, is to control alike the government and 
the governed, and to form a tandard by wl1ich i to 
be mea ured the power which can be exercised as well 
by the delegate as by the sovereign people them­
selves. If directions are given respecting the times 
or modes of proceeding in which a power should be 
exercised, there is at least a strong pr sumption that 
the people designed it should be ex rei ed in that 
time and mode only; and we impute to the p ople a 
want of due appreciation of th purpose and proper 
province of such an instrument, when we infer that 
such directions are given to any other end.'' 

Again it is said by Mr. Cooley on Constitutional Limita­

tions, 6th edition, 155: 
" But when the legislative power of a state i to be 

exercised by a department composed of two branches, 
or, as in most of the Amer ican states, of thr ee 
branches, and these branches have their sever al 
duties marked out and prescribed by the law to which 
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they owe their origin, and which provides for the 
exercise of their powers in certain modes and under 
certain forms, there are other questions to arise than 
those of the mere intent of the law-makers, and some­
times forms become of the last importance. For in 
such ca e not only is it important that the will of the 
law-makers be clearly expressed, but it is also 
essential that it be expressed in due form of law· 
since nothing becomes law simply and solely becaus~ 
men who possess the legi lative power will that it 
shall be, unless they express their determination to 
that ffect, in the mode pointed out by the instru­
ment which inve t them with the power, and under 
all the forms which that instrument has rendered 
essential.'' 

In pas ing upon a question identical with the one under 
consideration, the upremc court of illinois in B1trritt v. 
Commissione1· of State Contracts, 120 illinois, 333, said: 

"If the various constitutional provisions respecting 
the form, component parts, elements and mode of 
procedure, in and by which the legislative will and 
executive consent ultimately become a valid and bind­
ing law, are mandatory in their character, and so 
connected and interwoven with the exercise of the 
legislative and executive power and authority as to 
be essential and indispensable parts thereof, as we 
hold they arc, then it follows that this resolution can­
not be held to be a law. lt 1s not tfie wi.fr o.L au:l 
people, constitutionally expressed, in the only mode 
and manner by which that will can acquire the force 
and vitality, under the constitution of law, for this 
legislative act is without a title, bas no enacting 
clause, is not signed by the speakers of both houses, 
or either house, has not the signature and approval 
of the executive, nor is there anything from which it 
can be seen that it falls within the cases where a 
legislative act, in other respect con t itutional, may 
become a law without executive approval ; and, al­
though in the passage and adoption of this r esolu­
tion e~ery other constitutional requirement may have 
bee~ observed, the absence of those enumerated is 
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s~cient to deprive tbi c.·pr ion of the legi lative 
will of the force and effect of law; and the same did' 
not become, therefore, and i. not, legally binding 
upon the respondent . '' 

The language of the con titution of Tilinoi whereby it 
prescribes the manner and mode of the enactment of a 
law by the legislature, is identical with that of Iowa, and 
provides that the style of every law shall be, "Be it 
enacted by the "'eneral as embly of the tate of illinois"; 
and in the ca e cited, the supreme court of that tate holds 
that no expressed will of the legislature can become a law 
of the state without the essential enacting clause pre­
scribed by the constitution. 

Every act of the legislature of this state mu t have the 
enacting clause provided by the constitution to make it a 
valid law, and no bill or resolution or other form of the 
expressed will of the legislature can become a valid and 
subsisting law of this state without such enacting clause. 

It is undoubtedly within the power of a 1 gi lature to 
adopt joint or concurrent resolutions for the government 
of such body, or the expres ion of its will upon adminis­
trative matters, and such re olutions do not require 
either the signature of the president of the enate, the 
speaker of the house of repre entatives, or of the governor 
to make them valid for such purpose; such resolutions 
are not however laws of the state, and are not binding 
upon anyone except the members of the legislature and 
the admini trative officers of the state. 

It is true that an enactment in the form of a joint res­
olution is r ecognized in the congress of the United 
States, and in the legislatures of some of the states as a 
valid law ; but the constitution of the United States and 
those of the states in which such form of enactment is so 
recognized, provide that a law may be enacted in the form 
of a joint resolution, and such resolution is there regarded 
as a bill under the constitutional provisions. No such 
provision is found in our constitution and it contains but 
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one reference to a resolution of any character, which 
occurs in ection 10 of article 3 in the following connec­
tion: 

"Every member of the general assembly hall have 
the liberty to di sent from or protest again t any 
act or resolution which he may think injurious to the 
public or to indivic1uals, and have hi di sent entered 
on the journals • " 

This recognition of the power of the legi lature to 
adopt a resolution cannot he hrld to give it authority to 
enact a general law e. cPpt in the form and mode fixed by 
the other provisions of the con titution. 

.As suggested, there i no provi ion of the con titution 
authorizing or requiring the governor to sign or veto any 
resolution passed by the legi Iahue. It is not an act of 
the legi latnre which requir · his signature under the 
con titulion, or which 110 iR required to return to the legis­
lature with hi rca ons for not Rigning the same; if he 
d sires to exercise his right of veto. If such a re olution 
should be preRented to him for his signature and he hould 
return the same to the house from whic>h it originated, 
stating a hi. rea on for not . igning the . arne that he was 
not authorized to do so under the constitution, such a re­
fusal on the part of the governor would have no effect on 
the validity of the resolutiou. It would still be the ex­
pression of the will of the legislature and binding upon 
that body and upon its administrative officers, but would 
not have the force or effect of a law; and the f act that 
the governor's ignature was attached to the resolution 
under con ideration adds noU1ing to it force or validity. 

In the ity of San .A1~to1zio v. Jlicklejohn, 9 Texas, 79, 

it is ·aid : 
"A legi lative body may in that form ex pre s an 

opinion. May govern its own procedure within the 
limitations imposed by the constitution, and in acts 
of ministerial function may dir ect tbe departments ; 
but it cannot adopt tha't form of procedure in making 
laws where the power which created it has com­
manded that it legislate in a different form. 1 ' 
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The legi lature of our tate i~ a creatnrl' of and 
created by the constitution; and wltPr<' that instrument 
provides the form and manner in whi{•h th C'reature of its 
creation ball enact valid and suhsi:ling law , such law 
cannot be enacted in any different manner or form than 
that commanded by the con titution. 

The resolution under con ideration was reported to the 
thirtieth general a embly und 'r spdion 1~::? of th code 
which provides : 

"It (the committee on retrenrlnnent and reform) 
shall repol't to the gen ral a!'<semhly a joint re>;olu­
tion fixing the number of employee A and the .. ~lary 
of eacb for the everal offic rR, hoards, commissions, 
and departments for the en. uing biennial period, and 
recommend such appropriation and legi.lation a 
shall promote public interests ana an efficient and 
economical admini tration of the affair of the state." 

The adoption of this re. olution h~· the legi.lattue with­
out further enactment by that hod~· did not fix the number 
of employeeR in the different departments of the state or 
the alaries to be paid to ach. It was . imply an ex­
pression of the will of the 1egiRlatme that the number 
of employees named in the joint re. olution hould b~ 
employed in the department of the tate, and that eacu 
should r c>eiv the alary therein desiunatcd, and 
amounted to a recommendation lo tlw legislature to nact 
a law so fi:ung the number of employ<'e and th Ralarics 
thereof. That this was the view that was tak n of the 
resolution hy the general as embly is hown by the fact 
that after · uch resolution wa ado1 ted, that body enacted 
Fenate fi le :~-14, whieh appears as chapter 146 of the laws 
of th thirtieth general a. emhly by which the 
appropriation recommended by joint re. olution No. 
9 are made for the purpose sp cified in uch re olution, 
e. cept that the amount recommended to be appropriated 
for the board of cont rol are not included in th appro-

priation bill. 
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The resolution taken in connection with chapter 146 is 
undoubtedly binding upon all the officers and employees 
at the seat of government so far as the same are named or 
referred to in the joint resolution and in chapter 146 of 
the laws of the thirtieth general a sembly, and 
the question whlch now present it elf for determination 
is: If such resolution and the law making the appro­
priations in conformity therewith are binding upon the 
departments of the state named therein, are not the same 
equally binding upon the board of control T 

To answer this que tion it is necessary to refer to the 
act of th twenty- venth general a embly creating 
such board. S ction 3 of chapter 11 of the acts of the 
twenty-. t>venth grnC"ral ass mbly provides that 

'' Th~ .boar~ sha.ll be provided by the proper 
antbonbes mth mtably furnished offices at the seat 
of government, and shall employ a competent secre­
tary who ~>hall recPive a salary not to exceed $2000.00 
per annum, and may also hire a stenographer and 
uch other employees as may be neces ary • • . '' 

ection 4 provides : 

"There shall be appropriatt>d from any funds in 
the tate treasury, a sufficient amount to pay the 
salaries of such employee. and the expenditures of 
the board authorized by the act.'' 

This law went into effect on tl1 29th day of March, 
1898, and was in force and eff ct at the time joint resolu­
tion No. 9 and chapter 146 of the laws of the thirtieth 
g ueral a ·semblr were nacted. There was no necessity 
for the Committee on Retrenchmenb and Reform to fix the 
number of employee and the salarie each should be paid 
in the office of the board of control, a the legislature had 
theretofore authorized the board to employ uch clerks and 
employee as were required to perform the work of that 
office, and to pay to them such salaries as in the judgment 
of the board should be proper and adequate for the ser­
vices performed. It will be observed that no appropria-
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tion of money wa made by the thirtieth general a embly 
to pay any of the alaries of the employee in the offi e of 
the board of control designated by joint r solution o. 9. 
Such an appropriation wa unnecessary as the gen ral 
appropriation for such expen e was made by section 4 
of chapter 11 of the lawii of the twenty- eventh gen ral 
assembly. 

It may be suggested that section 1 2 of the code wa 
in force at the time of the enactment of chapter 11 of tl1e 
law of the tw nty- eventh gen ral a embly and has re­
mained in force ince that time; and that under it provi­
sions it was the duty of the Committee on Retrenchment 
and Reform to report to the general a embly the number 
of employees and the salary to be paid to ach, in the office 
of the board of control. It is, however, a well settled rule 
of legislation that where there is a pecific act of the legis­
lature covering a particular . ubject, general statutes re­
lating to the arne subject, if repugnant to the special act, 
mu t give way and the special statute will control. The 
provi ions of section 182 are general. Chapter 11 of the 
acts of the twenty-seventh general a embly is a special 
law creating the board of control and specifically defining 
its dutie and powers. If, therefore any of ~he provisions 
of section 3 and 4 of that act are repugnant to the pro­
vi ions of section 182 of the cod , the former general 
enactment of the legi lature must give way to the later 
special act of that body and th provisions of section 3 
and 4 of chapter 118 of the law of the bwenty-s venth 
general as t>mhly will control. 

These provisions, as has been suggest d, authorize the 
employment by the board of control, of persons necessary 
to carrv on the work of that board, and to fix the salary 
to be p~id to each; and unless the provisions of these sec­
tions are amended or appealed by joint resolution No. 9, 
they will stand and control the action of the board in em­
ploying and fL"'ring the compensation of persons required 
to carry on the work of that department. 
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.. ro citation of authority i nece ary to e tabli. h the 
propo. ition that it take a law to repeal a law. The act 
which de .. troy · hould be on equal dignity with that which 
create. or cstablishe . 

As we have seen, a joint r olution is not a law under 
th ronstitution of our . tate, ~nd the tatute of the state 
ean neith r lJe repealed nor amended by a joint r olution 
of the general assembly. It therefore follows that the 
joint re. olution under con ideration in no way alter s, 
change , or repeals the prov-isions of section 3 and 4 of 
chapter 118 of thP law ' of the twentv-seventh 
gent'ral a. kembly; and that the provi . ion - of that 
chapter heing pecial in their nature, mu t control 
as against the provi ions of any general law previously 
enactNl hy the legi lature. That by chapter 118 
of thr laws of the tw nty-seyenth general as embly 
th hoard of control i authoriz d to employ the necessary 
employee to carry on the work of its office, and to pay 
thPm surh compensation a hall be proper for the er­
vice performed by them and that uch authority is not 
revoked or abridged by joint re olution "No. 9 of the 
thirtieth general as. mbly. 

o far a. the board of control i concerned the pro­
vi ions of uc11 r esolution are advi. orv onlv ancl mu. t be 
h lcl . imply to he an expression of the .opini~n of the Com­
mittee on RPtrenchm nt and Reform and of the legi lature 
as to tlw numb r of Pmployee that hould be employed 
and tbe salary which should be paid to each. 

In the employment of persons nece sary to carry on the 
work of tllC board, and in fixing the compen ation which 
should be }Jaid to such employee , it mu t be governed 
by the provision of chapter 11 of the laws of the 
twenty- eventh general a embly, and not by joint re olu­
tion No.9 of the thirti th general a . embly. 

Respectfully submitted, 
CHAS. w. MULLAN, 

Attorney-General of Iowa. 

July 26, 1904. 
To THE HoN. BoARD oF CoNTROL oF STATE INsTITUTIONS. 
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APPROPRIATIONs-LoUISIANA PuRCBA. E ExPo~tTtON on-
struction of Chapter 164 of the law · of the Thirtieth 
General A embly. 

DEAR m-I am in receipt of your f:wor of thE> Hth 
instant requesting my opinion as to when the . ·~0.000 . 00 
appropriated by the thirtieth general a . embly for the 
use of the Iowa commi . ion of the J;onisiana purchase 
exposition become availabl , and when th sam can be 
drawn from the . tate trea. ury. Tn rc. ponke to . nch r · 
que t I submit tl1e following opinion: 

The twenty-ninth general a embly appropriated 
125,000.00 in a gro um for the purpo. e of making an 

exhibit and repre~;;entation by the siai<' of Iowa at the 
Louisiana purcha e expo. ition. One-half of the . um so 
appropriated became available on tl1e lGth day of April, 
1902, and the other one-half on the 30th day of June, 190-t 

or thi. appropriation, tlw Loni'iiann. purrll:\S C'\pO. i­
tion commi sion designated and set apart for the different 
departments of exhibits, the following Rums: 

Agricultme . . . . . . . . . . . ......... $ 7000.00 
IIoriiculture . . . . . . . . . . . . . . . . . . . . 5000.00 
Uve tock . . . . . . . . . . . . . . . . . . . . . . . 9000.00 
Dairy and apiary . . . . . . . . . . . . . . . . 3000.00 
Light. , fuel and insuranr . . . . . . . . 2500.00 

outing nt fund . . . . . . . . . . . . . . . . . 3900.00 
lineral. and g ology . . . . . . . . . . . . 3000.00 
fanufacturing and machinery . . . . 4000.00 

Ice and water . . . . . . . . . . . . . . . . . . . . 500.00 

Doubts appear to have ari~;;en as to whether the ap­
propriation made by the twenty-ninth general a sembly 
would he sufficient to pay the expen. e incnrrPd in making 
the exhibit. at the Loui iana purchase exposition, and 
the further sum of $20,000.00 wa appropriated for that 
purpose by the thirtieth general a sembly, and may be 
used by the commission upon certain conditions and con­
tingencies. The act by which such appropriation is made 
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appears ~LS chapter 164 of the laws of the thirtieth 
general assembly, and that portion of it upon which the 
question under consideration arises, is as follows : 

'' ection L Appropriation. The sum of Twenty 
Thou and Dollars ($20,000) or so much thereof as 
may ~e ~eeded by the Loui iana pur ha e expo ition 
comm1sswn for the purpo. e of making an exhibit 
and repre entation by the state of Iowa at St. Louis, 
as provided in chapter one hundred and ninety-five 
(195) of the Jaw of the twenty-ninth general as­
~embly, in addition to the um thereby appropriated, 
1s hereby appropriated out of any money in the state 
treasury not otherwise appropriated, to be drawn, 
expended and reported as provided in said chapters 
except as hereinafter provided. 

'ec. 2. How Apportioned-When available. The 
said Twenty Thousand Dollars ($20,000) shall be 
apportioned and set apart for the following depart­
ments and specific purpo es: 

For agriculture .................. $ 4000.00 
For horticulture . . . . . . . . . . . . . . . . 4000.00 
For live stock exhibit........ . .... 3000.00 
FN· dairy and apiary . . . . . . . . . . . . 1000.00 
For lights and insurance . . . . . . . . . 1200.00 
For emergency contingent fund. . . . 2500.00 
For mineral and geology . . . . . . . . . 1500.00 
For manufacturing and machinery. 1500.00 
For additional salaries for 1 mo.. . 800.00 
For ice and water. . . . . . . . . . . . . . . . 500.00 

And no part of thi appropriation ball become 
available until the respective specific amount here­
tofore set apart by the commi sioners of the Louis­
iana purchase expo ition from the appropr iation 
made by the twenty-ninth general assembly, for the 
above purpo e , shall have been exhau ted.'' 

REPORT OF THE ATTORNEY·GBNERAL 109 

The language of this statute i not as clear as could be 
desired, but under a fair interpr tation of all of its pro­
vision , it may be said there exist three distinct ex­
pressions of the legislative will : 

L An appropriation by the legislature of the sum 
of $20,000.00 for the purpo e of meeting the expenses of 
the Iowa exhibit at the Loui iana purcha e expo ition. 

2. A direction by the legislature as to how the 
um appropriated should be apportioned among the dif­

ferent department by the commission. 

3. A provision that no part of the appropriation 
shall become available until the amounts of the 
$125,000.00 appropriated by the twenty-ninth general 
assembly set apart by the commis ioners for the different 
department are exhau ted. · 

Any difference of opinion aR to the construction to be 
given this statute arises from the meaning which attaches 
to the word ''respective specific amounts'' a used in 
section 2 of the act. The word "respective" is a synonym 
for "each" w'lu•n uRed in the sense in which it is used by 
the legi Jature in this statute. ub tituting the word 
"each" for that of "respective", the provision of the 
act under consideration would then read, ''and no part 
of this appropriation . hall berom<' available until each 
of the specific amounts heretofore ~ct apart by the com­
mi!'lsion of the Louisiana purchn.I'C ('. po~ition from the 
appropriation made by the twenty-ninth general as­
sembly, .hall have been exhausted". 
If the restrictive provision of this statute were in these 

word , no que, tion could arise as to the construction 
which should be given it. 

It would be clear that the legi. lature did not intend to 
authorize the commission to use any portion of the 
$20,000.00 until each of the amounts set apart for re­
spective departments was exhau ted. As the word 
"respective" used by the legislature has exactly the same 
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meaning a the word ''each' ' if u ed in the same con­
nection, this provision of the statute mu t be held to 
re trict the right of the commission to withdraw from the 
state treasury, or use any portion of the $20,000.00 
appropriated by the thir tieth gener al as embly until 
each of the amounts set apart by the commission for the 
different departments is exhausted. 

It may be suggested that the recognition of the legis-
lature of the act of the commission in setting apart for 
the different depar tments certain portions of the 
$125,000.00 appropriated by the twenty-ninth general 
assembly, gives to such departments the absolute 
right to the sums so set apart to them and pre­
vents any r -adju tments of the appropriation made 
by the twenty-ninth general assembly. A careful 
reading of the act of the thirtieth general assembly 
will show that there is no such recognition by the legis­
lature of the act of the commissioners in apportioning 
such appropriation as prevents a re-adjustment or re­
apportionment thereof whenever it becomes necessary. 

The language of section 2 of the act of the thirtieth 
general assembly is, ''The said $20,000.00 shall be 
apportioned and set apart for the following departments 

and sperifir purpo es ' '. 
No apportionment or setting apart is made by the legis-

lature; that duty is impo ed by the terms of the act upon 
the commissioners. The $20,000.00 is appropriated as a 
gross sum and it is the duty of the commissioners to divide 
and set apart the ;;ame in the sums and for the purposes 
specified in the act whenever necessity for such division 
arises. And such necessity can only arise when the for­
mer appropriation bas been exhausted. 

While the con truction which I have placed upon this 
statute is not entirely free from doubt, my conclusion is 
that no part of the $20,000.00 appropriated by 
'the thirtieth general assembly is available o~ . can 
be used by the commissioners of the Loms1ana 
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purcha e expo ition in d fraying the expen. es of 
the Iowa e.·hibit until all of the amount.:; apportionc:>d 
and et apart by the commis ioner from the $125,000.00 
appropriated by the twenty-ninth general a . embly 
are exhan ted. And that it is within the power 
of the com.mis ion to make ::mch rc-adju tment of the 
appropriation of the tw nty-ninth general a cmb1y a 
may be found nece ary to meet the expen. es incurred 
by the different departments. 

Re pectfully submitt d, 

July 29, 1904. 

CnAB. \V. MuLLAN, 
.Atlorney-Gene,ral of I owa. 

To THE R oN. W. W. WITMER, 

Chairman of the E xectttive Committee of the Iowa Com­
mission of the L ouisiana Purchase E xposition. 

INsANE PERSONs- An erroneous charge to a county for the 
cost of support of a state insane patient may be cor­
rected on the books of the Auditor of State without a 
formal order from the Board of Control. 

Sm-I beg to aclmowledge the receipt of your favor of 
the 23d instant relating to the account of Ruby Watson, 
an inmate of the Mt. Pleasant Ho pital for the insane, 
and asking my opinion as to whether the amount of 
$G40.80 charged to Henry county for her support can be 
properly credited to that county on your books, under the 

facts in the case. 
The que tion of the liability of Ilenry county to pay 

for the support of Mrs. Watson at the hospital for the 
insane at Mr. Pleasant came to me some time ago from 
the board of control, and after a full investigation of the 
facts, I reached the conclusion that she was a state 
patient and that the cost of her support in the hospital 
should not be charged to Henry county. 
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The charge of $640.80 upon your books against the 
county for her support is, therefore, an erroneous charge 
and the county should receive credit by that am~unt to 
properly adjust and balance your books. It 1s not 
necessary that you should receive any formal order of 
the board of control to make this correction. It stands 
as any other erroneous entry upon your books, and is one 
which you have full power to correct. 

Respectfully submitted, 

July 30, 1904. 
HoN. B. F. CARROLL, 

Auditor of State. 

CHAS. w. MULLAN, 
Attomey-General. 

1NBURA.NOE-PAYMEMT OF TAXEs-Any foreign insurance 
company is required to pay into the state treasury, 
as taxes two a.od one-half per cent upon the gross 
amount of premiums annually received by it on all 
bu iness done in this stale. 

Sm-In response to your favor of the 19th of May 
asking my opinion upon the following questions: 

1. Is the onservalive Life Insurance Company 
of Los ngeles, California, legally o?Iiged to pay taxes 
upon the gross premiums received by 1~ for bus1~ess done 
in this state including premiums rece1ved for msurance 
upon the liv~s of persons resident in this state during the 

year 19031 
2. Will aid company be obliged to pay tax~s 

upon subsequent premiums which ~ay be collect~d i~ th1s 
state as long as it collects prero1ums and mamtams a 
deposit in this office and is obliged by the contract of re­
in urance referred to, to maintain permanent headquar-

ters in this statef 
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I beg to ubmit the following: 

First-It appears from the tatement of fad. in tlw 
reque t for an opinion, that the on ervative Life In­
urance Company i what is termed an old line life in­
urance company organiz u under the law of the tate 

of alifornia. In the year 1901, the company re-in urt><l 
the ri ks of the Southwestern Mutual Life As ociation of 
Marshalltown, Iowa, and by such act of insurance carol' 
into possession of the business of that A sociation, took 
over its asset and assumed its liabilities. 

In the tran fer of the business and as ets of the South­
we tern Mutual Life Association to the Conservative Lif 
In urance ompany, a contract wa ent red into whereby 
the Conservative Life In uranc Company obligat d it­
Relf to establish and maintain a permanent central head­
quarters in the state of Iowa for the transaction of it~ 
Iowa business; and it also agreed to k ep a permanl'nt 
dPposit of not les than $100,000.00 with the auditor of 
. tate in ecurities to be approved by him. Thl certifi­
cate of authority issued by the auditor of . tate to tlle 
company to transact business in thi stale was in force 
until the first day of April, 1903. On the econd day of 
~larch of that y ar a reque. t was filed hy the company 
with the auditor for a licen. e to b issued to :Mr. Berry­
man of ~lar~halltown as agc•nt of tlw compan~·. l<'r<>­
quent tran. action<> relating to in.·uran l' bu. inl'ss were 
had hrtwc>cn the in:uranre drpartmrnt of the offiC'c of lhe 
auditor of state and the agc•nts of the c•ompany during 
the yPar Hl03. During all of that time> awl up to the pn•s­
ent time the depo.'it reCJuired hy the <'OntnH't hPtwcrn 
tlw 'oni'Pt'\';lti,·c Tn'-'Hl'ai1C'l' C'ompnn~· anrl til'<' • outh­
we tern :\[Hlunl Life ~\s. oriation ha.' h<'Pll maiutnined 
with the auditor of state. A considerable number of the 
policies of the Southwestern ~futual Life As. ociation are 
in force in this tate, and the premiums upon such con-
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trael have been paid hr the holder thereof to tlw ln­
snrane·e Company undPr the contract betwern .;;urh com· 

puny anrl tlJC Association. 
Under these facts it is clear that the Conservative Life 

Insurance Company of Los Angeles, California, was doing 
busine ·s in this state during the year 1903, and that under 
the provisions of gection 1::3::33 of the code it is requin~d 
to pny into the stat trea ury as taxes, two and one-half 
per c<'nt, upon th<' gros amount of premiums received 
by it on a1l lm-.;ine. s done in the state during that year. 

Secoii(/-Th Recond C]UE'. tion i not of . 0 eacy olution. 
It involves the construction of the provi ion of section 
1333 of the code and a determination of the power of the 
gtate to impose conditions and burdens upon foreign cor­
poration . transacting hu ine. s in the state, and the appli­
cation of the statui<' and principle of law to fact. which 
exi t a.t the time lh<> ro1lection of the tax is sought to be 

enforced. 
A construction of tlw statute and an enunciation of the 

principles of law which govern the tate in the admission 
of foreign corporations to it. · territory for the purpo. e of 
I rano;acting busin s. therein ran of course he given. but 
<me•h construction and rule!'. of laW cannot be applied tO 
<' i"ting fact until uch fact. are known. It is impo. Rihle 
to know what facts may arise in the future hearing upon 
lite• r Plationl" of the insuraJl('<' company an<l the stale. antl 
it i" tl!rrefore not desirahlt> at the present time that anv 
opinion . hould be express<'d a to tl1e linhilit~ of th<> in­
surnm'<' c·ompnny for· ta.'eR in the future when the facts 
upon whi1•h suC'h liahi\il~· mwt r<'st e·tmnot now h kTIOWD. 

\s lml" a . the rompany i doing hu. iness i.n the Rtate 
it i. of rour~e liable to pay the taxes imposed by section 
1333 of the cod<>. But it would h iclle to attempt in ad­
vance to designate every fact or aet of tlw company which 
would constitute doing bu iness within the tate under 

the statu te. 
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\Yhen ~h.e time arrives for the eollrrtion ol' tax •s l• 
thr provJ"IOns of tl . t t t ~. um lT f tl · · Je "au r tlw qlll' lion of till' liahilitv 
o H~. compan~· mu.-t then he tll'h nninrrl fJ·om all f tl. 
fact ' llWO}Y(•<l \ l t'l ' 

0 

1e . . . J~e un I that tiuw arriw~ it is not in 
~lY JlHl~nrnt, adnsnhlr that an opinion upon that ~ 1 . 
JCct he gn·en. · 

11 1 

Respt>ctfull~· ~nhmitted. 
CTI\S. \V. MULMN, 

.July 30, 1904. Allorllcy-Gclleral of lou·a. 

To THE lioN. B. F. ARROLL, 

Aurlifot· of State. 

APPROPRIATIONs-STATE LIBRARY CoMMISSION-It is held 
tb~t ~ny unexpended balance of the annual appro­
pnahon under the provisions of section 2 ·h of the 
code suyplement, mu t be carried over into the 

ucceedmg year and u ed by tbe ommi ion d . 
that penod. unng 

Sll! Tr~ re:;pon. c to your requ t of August 3d, for a 
<·on..,tnwt~nn of the J1rOYi . ion of ection 2888-h of the 
r·oclt: .npplrm<'n_t, T uhmit the following opinion: 

"lu h·. llwrc Js an apparrnt <'Onflict in the language of 
tl_w '-'~'<:ttml rPfC'necl to. T think a ron truction mu. t hi' 
gr 'l'll tt: provision whif•h will JWrmit an~· nn ·'I1<'nf1P<l 
~~alnnrl' of thP ~nnual appropriation lo hP e·nrrirrl ovrr 
mto the• l'llt'l'<'eelmg ve>:n· and u rel ll\' tl e . . 1 · · ' . 1' romrnt~sJOJI 
' n nng t.hat IWt'iorl. The wonls "arHl flliY halanr.r Hot <'.' 
JlPrlll(ll m any one :year mn~· lH' a1ldl el ~~~- the eommis. ion 
In tlw l'xpendihlr<' for anr ensuing yrar". which follow 
thf' e·lan P hy which an annual appropr·intion of six 
!Iron ·antl dollar~ i. mnc1e to tlw lihrary romrnission, are 
m .tlrr natnrr of a proYi:o as to tlH' amount of mon<'V 
~-lrJ~h can he exp nded by the commission clnring any on·,. 
~em • and ~ust be held to control the preceding provision 
of th<> serhon which limits the whole amount of <'.·pens<>s 
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which may be incurred and paid by the commission dur­
ing any on year, to the um of six thousand dollar . 

It is a rule of construction laid down by Mr. Suther­
land that where there is a conflict between two part of 
an act the provision which is late t in po ition controls 
a s ag~inst a prior repugnant provision; and in support 
of the rule the following cases are cited: 

Packe1· v. Sunbw·y R. R. Co., 19 Pa. St., 211; 
Ryan v. State, 5 Neb., 276; 
Gibbons v. B rittenum, 56 Mi ., 232; 
!!arrington v. Rochestct·, 10 Wendall, 547; 
Commercial Bank v. Chambers, Sm. & 11:., 9; 
Bt'Olt'n v. County Commissioners, 20 Pa. St., 37; 
Q1tick v. Whitewater Township, 7 Ind., 570; 
Albertson v. State, 9 Neb., 429; 
Sams v. King, 18 Fla., 557; 
Hrannegan v. Dulaney, 8 Colo., 40 ; 
Urr v. Thompson, 11 JJa. Ann., 657; 
Pret v. Nalle, 30 Id., Pt. IT, 9-:1:9; 
Ilamilton v. Buxton, 6 Ark., 2-:1:; 
Farmers Bank v. Ilale, 59 N. Y., 53. 

..\. proviso is an xception, and i u. u~1l.y intended to 
rpslrnin the enacting c1am;e or . orne prov1. wn of th . a~t, 
and to e.·eept :om thing which would o.thCI:wi. c be. Wl~lln 
its 

1
mrYiPw, or to in . ome manner mod1fy 1t. apphcalwn; 

and the g n<>ral inlPut of the act will h<' controlled hy the 
particular intE>nt 1mhscquently expressed. 

Ihmsen v. liiunongahela NaL Co., 32 Pa, St., 152; 
State v. Goetze, 22 \Yis., 363; 
Gregory' Ca. e, 6 Co., 19 b; 
Foster'· Case, 11 Co., 56 b; 
Rex v. 1'auton, , t. Jam s 9 B. & C., 31; 
1Ji11is t. Unitccl States, 15 Pet., 445. 

ucl<>r the rule laid down hy the e authorities the pro­
vision authorizing the commi sion to carry forward any 
unexpended balance of a previous year, and to expend the 
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arnE> during any en uing year, mu t b h ld to control 
the former provi ion of the , ection, and to giYe the 
commi sion the right to carry forward and expend , uch 
balances, although the amount thereof add d to the annual 
appropriation may exceed ix lhon and dollar, in any one 
year. 

Re, pectfully . ubmitted, 

A ugu t 4, 190-:1:. 
lioN. G. . GILBERTSON, 

Treasurer of State. 

CIIAS. w. MULLAN, 

Attorney-Gcuerol. 

IN URANOE-APPROVAL OF EOURITIES BY AUDITOR OF 
STATE-SERVICE oF PRooEss UPON FoREIGN CoMPANIES­
(1). An accepta.nce by the Auditor of State of the ~:~ecuri­
ties offered by any Life In urance ompany, a pro­
vided by section 1 06 of the Code, is binding upon 
him, and upon every sncce sor to the office. (2). 'l'he 
power of attorney required to be filed with the 
Auditor of State by a foreign insurance company 
may not be revoked by the company. 

, m-In r<'spon!<e to your request for an opinion-

1. .\.· to your right a auditor of state to rrvi<'w 
the act of your prcdece sor as to the approval of s euri­
ti<'s clt•po ·itP1l with him by life insurance companies, and 
to rejPct the securities so clepo ited, and demand that 
oth<'r. h<> depo. i ted in lieu lher of; 

2. s to the power of a non-re id nt lif in-
suranrr <'Ompany to revoke its powPr of attorn<') authoriz­
ing . PrYiPe of pro e. s to h<' macle upon th<' au litor of 
·tail•, while it ha. ontstanc..ling liauilitie or contracts in 

the statr; 
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iJ. .\ . to what action, if any, hould be taken by 
the auditor of state in relation to an attempt to revoke 
such powet' of altorney, if the same cannot be legally 
revoked by the i11snranre company-

! submit the following: 

The e question· will be con idered in the order stated. 

Fir./- , ection 180G of the code defines the character 
of ecuritie which may be accepted by the auditor from 
insur:mce companies which are r equired to deposit 
securities under the proYisions of chapters 6 and 7 of 
Titl e IX of tl1e code. When such securitie are pre­
sented to the auditor by an insurance company seeking 
to transact business in this state, it is the duty of the 
auditor to asc rtain whether the same comply with the 
r equirements of section 1 06. If the securities are fou nd 
to comply with the provisions of that section, it is his 
duty to accept the same; and if they do not comply there­
with, it is his duty to r efuse to accept the same as a de­
posit made by the insurance company. This requirement 
of the statute imposes upon the auditor the duty of in­
vestigating the character of securities offered, and after 
such investigation of deciding and determining whether 
they comply with the provisions of the statute. Such in­
vestigation and decision upon the part of the auditor are 
judicial rather than ministerial acts. 

If upon such investigation and determination he 
accepts the securities from the company offering the 
sam , such acceptance is a decision by him that they are 
of the character required by section 1806, and is binding 
upon the auditor, and upon every successor to the office. 

It is a general rule applicable to the decisions of all 
pecial officers to whom the determination of any partic­

ular matter is committed by law, that such determina­
tion, when regularly made, is conclusive and cannot be 
questioned or set aside except in some mode specially 
provided by law. 
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Belcher v . Linn, 63 . ., 522; 
ClinkenbeG1·d v. U11iled late~. U. ., 70; 
United States v. Leng, 1" Fed. Rep., 15; 
United States v. McDowell, ~1 Fed. Rep., 563; 
United States v. Doherty, ~7 Fed. Rep., 730. 
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ection 1779 and 1 7fl~ of the eoclr pro\'icle that in 
urance ~ompanie. and as ociations ball haYP the right 

at. an! hme. to change the securities on depo~it by ub­
shtutmg a. like amount of the character required in the 
fir t instance. Under the pro vi ion of the e section it 
is the right of an insurance company or an in urance 
association to withdraw from its depo. it made with th 
auditor of state any portion of the securities o depo itcd, • 
and to substitute therefor other ecuritie of the char­
acter required by section 1 OG. uch withdrawal and 
substitution imposes upon the auditor the rluty to exnmine 
the securities sought to be sub tituted, and to determine 
whether they are of the character reqnirPd by section 
1 06. and securities whirh may be depo ited uncler the 
provi~ions of that section. The art of the aurlitor in de­
ter~ining such fact is quasi-judicial in it nature, and 
ha.vmg been determined by him and acted upon hy the in­
surance company or association, such question is not 
open to review by a successor in offire. 

Under the provisions of the contrnrt Pntered into he­
tween the Southwestern Mutual Lif A ociation and the 
Cons£>rvative Life Insurance Company of Lo~ . .\ ng les, 
California, the latter company i~ required to krep a per­
manPnt depo~it of not le s than ouP hundred thousand 
dollar~ with the auditor of stat£> at Des Moines, Iowa, 
in .-uch ecnrities as hall he approvPd by him. 'rhe 
powN of Ul(' auditor to approve securities deposited by 
insurnnce companip~ and a sociation~ is limited bv the 
provi:ions of section 1 OG, and Jw ha's no pow~r or 
authority to acrept or approve any securities offered un­
]p<;g they fall within the class defined hy that section. 
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The provisions of the contract, therefore, must be held 
to refer to tbe class of securities defined by section 1 OG 
which the auditor has power under the statute to approve 
and accept. 

Under the principles of law heretofore stated, it 
follows that the auditor, having approved and accepted 
the securities offered by the onservative Life Insurance 
Company under its contract with the Southwestern 
Mutual Life Association, and afterwards having per­
mitted uch In urance Company, under the provision of 
sections 1779 and 1792 of th code, to withdraw the 
securitiP first deposited and to deposit others of the 
clwract<•r defined in ection 1 06, his act in so doing can-
not now be reviewed, nor can the Conservative Life In-
surance Company be r quired to return the securities 
which were withdrawn with the consent of the auditor, 
or to depo it other securities in the place of those which 
were accepted by him upon such withdrawal. 

Second-Section 1 0 of the cod provide. : 
"Every life in urance company and organization 

organized under the law of another state or country 
shall , before receiving a certificate to do bn inc s in 
thi. state, or any renewal thereof, file in the office of 
thP auditor of tale an agreemE>nt in writing that 
thereafter service of notice or process of any kind 
may be made on the auditor of state, and when . o 
made . hall be as vali.d, binding and effective for all 
purposes as if served upon the company according 
to the laws of this or any oth r tate, and waiving 
all claim or rigllt of error by rea, on of Ruch acknowl-
edgment of ervice. • · " 

While this statute apparently rontemplate that such 
agreement hall be filed by every foreign insurance com­
puny upon receiving a certificate to do bu. ines in thi 
stat , or upon any renewal thereof, I doubt the power of 
any uch insurance company, upon a withdrawal from the 
tate, to revoke . uch agreement so far as it relates to 

busine . transacted within the tate during the time it 
was authorized to carry on it. bu ine therein. 
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The ngrN'ment required by . ection lSO ' i~ in the nature 
of a power of attorney which i ' fil ed with thl' au(litor of 
tate authorizing service of proce . ., to hP nl!Hlr upon him, 

RO far as th(> bu, ine transaded by the inRurancc com 
pany in the , tate i concerned. That is, the tatute in 
substance provide that every policy or contract holckr 
of !':uch in urance company . hall have hi. rE>me<ly to 
enforce the provi. ion of uch contract or policy within 
the state where it is made. The r(>medy thu provid d 
hy Rtatute for the benefit of th policy holders h<>come. a 
part of the contract, and it i not within the power of 
the insurance company to re cind or cancel uch part o[ 
the contract upon a withdrawal from the state. 

That a remedy enter into and form a matet·ial part 
of a contract or obligation is well settled. 

Von IIoffman v. Quincy, 71 U .. , 735; 
Collins t' . E. Tenn., Va. ct Ga .. R. R., 9 Ileis., 45; 
Tennessee v. Sneed, 96 U. ., G9 · 
D'Arcy v. llfutual Life Insurance Company, 108 

Tenn., 568. 

In the D'.\rrY ca e it wa held under a statute . imilar 
to tl>at of Iowa. that the insurance com]>any could not 
withdraw from the state and ranrel or revoke a power of 
n ttorne' ft]('(] with the s cretarv of Rtate authorizing 
sePvice .of process to be made up~n him, a· to any 1m inc s 
transacted hy the rompany in the stat<' during the time 
tha t it was authorized to do business therein. It i. tru' 
that th TPmle:. ee Rtatute goes farthet· than that of Iowa, 
a it provicle : ' 

"A nv :urh company or corporation desirillg to 
tran act anY SUCh aforesaid bu ines. in this tate by 
any agent or agents, shall file with the ~n: urance 
commis. ioner a power of attorney authonzmg I:~JC 
ecr tary of state afore aid to acknowledge s rvtce 

of proreR. for and in bclwlf of such company at ~ny 
aucl all time. after the company has once comphed 
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with the laws of Tennessee and been regular]~· ad ­
mitted, even though such company may ~uh .· equently 
have retired from the state or been excluded." 

But I think it must be held under the Iowa statute that 
the agreement or power of attorney which is required hy 
a forc•ign immrance company to be filed with thl' au •litot· 
of state relates to all bu iness tr ansacted by uch com­
pany within the state, and cannot be revoked after a with­
drawal. 

Third- The purported r evocation of the agrN•ment 
file d in your office by the ConserYative Life I nsurance 
Company of Los Angeles, alifornia, requires no aetion 
whatever hy you. If the question of the power or the 
company to revoke such agreement ever ar ises in any 
action upon a poliry, it must of course be deter mined by 
the court in which the question arises. So fa r as your 
cl parlm<>nt is conccrn<>d, th a ttempted revocation , hould 
he treated as a nulli t y. 

August !"l, 1904. 
IT oN. B. F . (' umoLL, 

Respectfully , ubmittecl , 
'UA ' . \ Y. ::\I t:LI,.\.IS' 1 

A l l ornry-Gen('rrtl. 

A1tdifor of Stale. 

IN ANE o t and Expense for the Care , Commitment 
and Transportation of an In, ane Person who has no 
Legal ettlement within this tate. 

IR In compliance with your reque, t of the 2d instant 
for an opinion a. to the liability of the state to pay the 
cost of tranRporting a. person who is insane to another 
tate in which he ha a legal s ttlement, and as to the form 

of vouchers and the manner in whi<>h th Rtate hall make 
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pa~·ment un<lrr , ection 1 of chapter /<..; of the act -: of the 
thirtietll general assembly, I beg to submit the follow­
ing : 

Pi r, t ection 1 of cltapt r 7 of the al'ts of the 
thirtieth general assembly provide that the cxpen c 
of lh<' arre. t, car<>, inw•. tigalion aml commitmrnt of an 
in.·ane prrf;on who has no legal , et!l t•mpnt wiU1in the , tate 
ltall h<' fir . t paid hy th<> eonnty in which ~nell arre~t and 

inY<>stigation are made. Such costs and t'Xl)('ll'H'. muRt 
Uwn be duly certified by tlll' county to the honr<l ol' ron­
tr ol for it. approval, and whrn appro,·Nl hy tlJC hoard 
the , tate mu t repay such xpensrR to U10 county. 

l.'ndPr tl1e proYi~ions of this statuir no pn~·mrnt ran 
hr marle to a <'Otmty or to any onlcrr thereof un til the 
co h; atHl xpensc.· have he<'ll i11 fad pa id h~ llw ronnty. 
\ Vlwn t ha t i. done th<> <>ount~· iR nlillNl to he rl? imhnrsrd 
for i ts rxp ndi tu rr. 'l'he eertifi<>d Youcher should show 
that the county bas paid the expen es incurred, and that 
it L simply <'<'king to be re imbur ed th <> refor . The 
aud itor is not authorizPd to issue a warr an t for su ·h ex­
JH'n <'S unless it i ~lwwn that th county ha artually 
paicl the expense. and c;uch payment ha hecn approved 
h) the hoard of control. 

,r,'r·rond S t><•t ion 1 of <'hapler 7 of t l:l' law: ol' the 
thirti<>th gt>neral a ·sembly provide 

"That in all cases where the commi sioncr s of 
insanity of a county find to be insane a person who 
cloes not have a legal ·ettlement within that county, 
the cost. and expenses of the arrest, car , investi­
gation and commitment of su •h per. on authorized 
by law, including the co. t of appeal if an appeal be 
taken, and the per on is found to be in. ane on appeal, 
shall h<> paid in the first instance by the county in 
which such person is found to be insane. • • • " 

'I'he section then further provides if the patient be 
found to have a legal settlement in another county in the 
~late, the cost named hall he ~mditNl and paid hy the 
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I 
boarfl of supervisor of the county in which he ha . urli 
settlement; and if such person is found to have no legal 
settlenwnt within the state, such costs and expen, es hall 
be paid out of any money in the state trea ury not 
otherwise appropriated. There is no provision made in 
the section for the transportation of the patient from 
this state to the state in which be has a legal settlement, 
nor is there any provision relating to the payment of the 
ro ts of '<uch tran, portation. The pecific naming of the 
co. t. which shall he pairl hy th state in ra e the patient 
is found to have no legal settlement therein, mu t he held 
to exclude a11 cost which are not so specified. The coRt 
of transportation is not specifically named, and must 
therefore be held to be excluded. 

Srction 2~R~ of the> codr provirl('s for the payment of 
the cost of tran porting an in ane person to another 
state in which he bas a legal settlement, as follows: 

"H a patient has a legal S('ttlement in another 
state, thr commi sioners of iu. anity may dirert the 
shet·itT to removr suC'h patient to the place of his ]ega] 
sdtlement, and the slwriff .l1all receive as compensa­
tion therefor three dollars per day and his actual 
C'xpen. e , which shall h itemized, sworn to and filed 
w,:n.,. the "?~m.ty .'J~tlifny, ·md f IH> «ame paid as other 
claim, again. t the county." 

It is the duty of the rommi. Rioners of insanity in each 
ronnty, under this section of the statute, to cause an in­
sane patient who ha a legal settlement in another state 
to he removed to the place of hi settlement by the 
Rheriff, and the cost of uch removal mu t be paid by the 
rounty as therein provid d: 

C'lwpter 7 of the act. of the thirtieth general a -
semhlv doe. not am od or repeal section 22 3 of tlhe 
I . 
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code, and the co t of trao ,porting an insane p('r::;on to 
the tate in which he ha a legal ttlement must be paid 
by the county a therein provided. 

Re pectfully ubmitied, 

August 10, 1904. 
RoN. B. F. CARRoLL, 

Attditor of State. 

CnAS. \V. MuLLAN, 
Attorney-General. 

ExECUTIVE Cou OIL-PowER TO r.oNVEY LAND BELONGING 

TO THE STATE-The Executive ouncil bas no author­
ity to sell or di pose of any property belonging to the 
state, except under tbe condition' and provi ions of 
an act of the legislature. 

Sms-I am in receipt of a communication from your 
secretary informing me that you desire my opinion in 
1niting as to whether the executive council has authority 
to convey to a city, county or other grantee, land belong­
ing to the state, and which is a part of a lake bed within 
the state, or to grant an easement therein, and in re­
sponse to uch request I submit the following: 

Th<' tille to all lake beds within the boundaries of the 
state is held by the state as a body politic, and no offic r 
of the state ha the power to sell or dispose of any part 
of such lands unless that authority is directly given by 
the state legislature. The powers of the executive 
council are defined by chapter 7 of the code, as they 
(' isted at tlJC time the provi ion. of the cod brram<' a 
law. Since that time other powers have beeu conferred, 
but no act of the legislature has given that body power 
to sell or di. pose of any part of the property belonging 
to the state, e ·cept under the conditions· and provisions 
of certain specific acts of the general assembly. Chapter 
186 of the acts of the thirtieth general assembly pro­
vides that lake beds of the state may be sold by tho 



126 REPORT OF THE ATfOR EY-GENERAL. 

executive council under the condition p;escribed there­
in, and upon ~uch . ale being made a deed or patent shall 
be PxePntNl hy the governor in behalf of the state. Sec­
tion :> of that act contains thi provision: 

"Tint no sale of any of the land' romposing any of 
the lake beds of the statP shall br made bv the execu­
ti\·P ronnci l nntil a complete survey thereof has been 
made, and the same subdivided t~ correspond with 
the government subdivi ions of public lands." 

Chapter 187 of the act;; of the thirtieth general a.­
semhly authorizes the executive council to ell islands 
belonging to the s tate which are within the meandered 
banks of rivers within the tate, under the conditions 
prescribed by the provisions of that chapter; and by 
chapters 18 and 1 9 of the acts of the thirtieth g neral 
a ssembly the executive council is authorized to sell cer­
tain specific property belonging to the state and to 
exe·cute conveyances tl1erefor. 

By chapters 190, 191 and 192 of the act. of the 
thirtieth general assembly, the executive council is 
anthori7.ed to grant a right of way and easement to cer­
tain railways over lands belonging to the state, but no 
general powH or authority is anywhere given the council 
to ;;ell or convey any lands belonging to the state, or to 
grant an Pa ement therein. 

The general supervisory powers which the executive 
council has over the property of the state, undoubtedly 
give that body authority to protect and preserve such 
wopPrty wherever located; and if any of the lakes within 
thC' state which should he pre. erved for the benefit of 
the general public were likely to be drained or otherwise 
destroyed, the executive council undoubtedly has power 
to prevent such destruction thereof, and it may at all 
time. exerci e such power as is necessary to preserve and 
maintain uch lakes in their natural condition, so far as 
the height of water therein and other general physical 
conditions are concerned . Beyond this1 however, it has 
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no anthorit~· under thl' :--tatnle to "<l. Th JHlW P r tu !' al 
or to grant an ea, ement in lnn11,., h •lnn~ing- tn tin· tall' 
rests wholly with the ll'!!;i~latmP, awl a,.; that l 1 otl~· ltn..; 
not . P.c>n fit to authorize thC' l'Xl'I"Utin• l'Omwil tn :wt l'or 
it in making a sale of or granting an 1'11:-Pnwnt in "Hl'h 
lands, uo such . ale can b<> mad1• nr l'H"I'llH'nt grnntc1l hy 
the executive council. 
It i. therC'for clear in Ull' C'ase umh•r c•ousidC'ration 

that the executive council ha. no power to sell to the 
county of Buena Vi. ta or to the cil)' of Storm Lake any 
portion of the bed of Storm Lake for highway or oth r 
purposes, or to grant an a:en1C'nt therein. Rnch sale ot· 
grant can onl)T be made hy the legislalurC' und r the pre.­

cnt tatute. 
Respectfully oubmitted, 

liAS. W. {ULLAN, 

Attorney-General of I ott'a. 
September 15, 1904. 

To THE IloNORADLE EXECUTIVE CouNCIL OF TnE STATE oF 

IowA. 

BOARD OF HEAJ.TH- RULEB FOR THE TNSPEOTION OF PETRO­
LEUM PRODUCT - The powers of the Board are con­
fined to the adoption o[ regulations fot· the in paction 
of petroleum products, anfl for the government of oil 
inspectors, a.ud lhe designation of the apparatus to be 
u ed by them. 

Des Moines, October 17, 1904. 
Dn . A. '\f. LINN, 

Chainnrm Committee on Oil 111S71Crlio n. 

DEAR Sm- ection 2 of chapter 7 of the act!'l of the 
thirtieth general assembly provides that the state 
board of health sha11 make rule and regulations for the 
inspection of petroleum product. for the government of in­
spectors, and prescribe the instruments and apparatus to 
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be u. d, which rules aud <egulations shall be approved 
by the governor, aud whep o approved hall be binding 
upon oil inspectors. 

This appears to be the extent of the power conferred 
upon the board by statute as to the inspection and sale 
of inflammable product of petroleum. The rules sub­
mitted to me are of a lcgi. lativ character, and pre cribe 
duties which are to be performed by citizens of the state, 
and not by oil inspector. . uch rule · do not, in my 
opinion, come within the powers coirlerred upon the board 
by the section above quoted. The powers of the board 
are confin d by the statute to the adoption of regulations 
for the in pection of petroleum products, and for the 
government of oil in pectors, and the designation of the 
in struments and character of apparatu to be used by 
such insp ctors. Beyond this it ha. no power to go. 

While I believe the rules ubmitted are desirable, such 
regulation must come from the legislature rather than 
the state board of health. 

Respectfully submitted, 
CrrAs. W. M LLAN, 

Attorney-General of Iowa. 

SAVINGS BANKs-IsauANOE OF DEBENTURE BoNDs-It is 
held that a savings bank under the laws of this state 
may not issue debenture bonds as a. part of the busi­
ness it may tran act. 

SIR-Complying with your reque. t for an opinion as 
to whether savings banks organized under the laws of 
Iowa may issue debenture bonds as a part of the business 
of such banks, I submit the following: 

Without going into the question at great length, 
attention is called to the provisions of section 1 44 of tho 
code, the fifth division of which provide that such banks 
have power "to loan and invest the funds of the corpora­
tion, to receive depo its of money, to loan and invest the 
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same a prO\'i<kd in this ehnptrr, and to rrpay "'lH.:h <lr ­
posits without iutcrest, or with .'ttCh inten•st as the hy­
law · or article may provide". 

'l'hc mannC'r in which the funds or capital of a f'n\'ings 
bank may be invested i · provided by sC'ction 1S30, as 
follows: 

"1. In bonds or inh rr~:;l bearing note~ or certifi­
cates of the United States. 

:2. In homls or E'\'idPnces of <lebt of lhi<~ state 
bearing interest. 

3. In bonds or warrants of any city, town, 
county or school district of thi tate i ued pur­
suant to the authority of law; but not Pxreeding 
twenty-five per cent of the a et of the bank hall 
con. ist of such bonds or warrant. . 

4. In notes or bonds secured by mortgage or 
deed of tru t upon unen umbNed r al eRtate in this 
state, worth at least twice the amount loaned therC'­
on. 

5. It may discount, pnrcha. e, sell and make 
lom1s upon commercial paper, notes, bills of ex­
change, drafts or other per onal or public security, 
but shnll not purcha e, hold or make loans upon the 
. hareR of it capital stock." 

Section 1855 provides: 

".To saving hank, it direetorR or tru tees, Rl1all 
rontract any deht or liability again. t the hank for 
any purpose whatever, exrrpt for dcpoRits and the 
nrres. ary <'"'penses of managing ancl transacting its 
businPRS, ano to pay obligations inrurred for the pur 
pose of obtaining money with which to pay depositA. " 

These provisions of the statute clearly contemplate 
that a savings bank, organized under thP laws of this 
state, shall conduct trictly a banking business, which 
shall be carried on by means of the capital and deposit 
of the bank, and shall not borrow money for the purposr 
of increa ing the funds of the bank or for other purposes, 
e cept to meet itR liabilities incurred by the receipt of 
deposits. 

8 
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The issuance of debenture bonds is in effect the borrow­
ing of money by a corporation and the givin~ of a 
negotiable instrument a.s evidence of the indebtedness so 
incurred. A debenture bond always importR the acknowl­
edgment of a debt which ha been created and an obliga­
tion to pay the , arne, aucl is usually issued in eries which 
recite upon the face that they are secured by bonds, mort­
gages or other ecuritie depo ited with trustees for that 

purpose. . . 
·while it i po ible that a bank may, under ccrtam Cir-

cumstances, set apart a portion of its a set , place the 
same in the hand of a tru tee, and i sue debenture bonds 
thereon for the purpose of meeting liabilities willch it 
has incurred in the regular cour e of its busine s, such 
transaction is not a part of the ordinary bu inc s oi a 
bank, and a savings bank organized under the law of thts 
state is not authorized to issue such bonds as a part of 
the ol"dinary business it is empowered to transact. 

October 1 , 1904. 
lioN. B. F. CARROLL, 

Respectfully submitted, 
CRAS. W. MuLLAN, 

.Attomey-General. 

Atulitor of State. 

SoHOOLS-PRIVATE AND PAROORIAL-The duty of determin­
ing whether a. private or parochial school in .any par­
ticular di trict is complying with the law lD res~ect 
to teachmg the com moo . cbool branches req u1red 
by law, re ts upon the president of the school board. 

Ru1 ('omplyiug with ~·our reqtteRt of Xoveml~er ~Gth 
for nn opinion upon thP questions contained therein, VIZ: 

1. Who may determine whether such private or 
parochial 1-.C"hooi is complying with th e law with re~pect 
to the teaching of the common srl10ol brancheR of reacl-

l.nO' writin(T Rl)elling arithmetic, grammar, geography,. 
0' 0' • , 

phy iology and nited State hi toryT 
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2. What i the proper cour:;;e for :;;uch officl'l' to 
pur ue in order ~o determine whether . nt'll :-;<'hool (or 
chool ) i, complying with the law with re. pert to the 

teaching of the e common chool banche ' 
3. 'Wbat i a compliance with the section quoted 

as to the teaching of the common chool branches named 
in aid ection! 

-!. Wberc parent or gu·lnlians plac tlleir chil-
dren or ward. under pl'iYalc instruction, who may d t r­
mine that instrurtion iR by a competent teacher and by 
what proces may it be dPtermined! 

I beg to ubmit th following: 

Section G of rhn]Jtcr 12 of the act~; of lh tw nty-ninlh 
general a .. cmhly provide : 

"Il shall be the duty of the director or president 
of any board of directors, or any truant officer 
ap]Jointcd hy such 1 oard of director , to enforce the 
pro\ ision~ of this act, to sue for and recover llle 
JWnaltie~ her in provided, and to institut criminal 
prose~ntion against tl1e pcrson violating the pro­
visions of lhiR art; and any such officer neglecting so 
tn do within tl1irty day after a written notice has 
hepn sPI'ved upon him by an~· citizen of . aid district 
witl1in whiPh tiH' offending person ~;ha ll residP, hall 
him~-.plf l1e liahl<> to a fine of not less than ten clolTars 
IIOI' mm·e than twenty dollar, for c>ncl1 ofTen He." 

Section 7 of the . nmc act provides: 

''All tPacliPrs of the pulJlic Hchools of the stale and 
r•oimly ~uperintPnrlents , and !i<'hool officc•r;; aml cm­
ployrc<·, shall promptly report to thP . ccretary of 
tllt> ·pl10ol <'Orporation :my violation of the provisionH 
of thi- a!'! of whir·h tiH•y lim'<' knowlPclgl' or infonnn 
tion, nnd hl' RlHlll promptly in form tJw JH'Psident of 
tlw boarcl of !lirPdors tliPrPof, a111l sn('h prt>si(lenl 
hall. if w•<'P;,~ary, r•all a meeting of th<• hoard of 

rlin'dor to takc> ~ur•h artion lhc>rPon n the fad>l ~hall 
jnsti f~· • • • . " 

ThP~e f•dion. of th0. , tatntt• arP a part of what J'! 

known a the "Compulsory Educational Act" passed hy 
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the twenty-ninth gen!"!ral a . emhl~· , an<1 have dirC'C't rPf­
erence to the method of enforcing the pn vision of that 

act. 
HC'cnrring to the question. contained in your communi-

cation in the order in which they are there tated, I sub­

mit: 
First-That the duty of determining whether a private 

or parochial school .is complying with the law in respect 
to the teaching of the common school branches required 
by the statute, rests upon the president of the school 
board of the district in which such parochial or private 
school exists. The law requires all teachers of public 
schools in the tate and county superintendents school 
officers and mployee , to report any violation of the act 
referred to, to the secretary of the chool corporation in 
which such violation occurs, and the secretary is there­
upon required to transmit such information promptly to 
the president of the board of directors. The president 
may then make an investigation and determine whether 
the information which he has received i true or not, and 
may, if necessary, call a meeting of the board of directors 
of the district to take such action in relation to Fmch in­
vestigation and determination of the truth of the infor­
mation as such board may <leem advi able 

That the duty of enforcing the provi ions of the act was 
intended by U1e legislature to be impo ed upon the school 
hoards of the state is clearly hown by the provisions of 
section 6 of the act referred to, which subjects the pre i­
dent and member. of the board of directors of the schooi 
districts to a penalty if they fail to enforce the provisions 
of the act after having received notice of its violation. 

\Yhether a private or parochial school is complying 
with the law in respect to the branches which it teaches, 
must be determined upon an iuve. 6gation, and uch in­
vestigation must be conducted in . uch manner as tbe facts 
of each particular case demand. It is impossible, in an 
opinion of this character, to designate in advance every-
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thin~ w~ich may be required to he done upon u ·h an in­
v~sbgahon, and it is sufficient to sa~· that the boanl of 
duectors of the district hal< full power under the act to 
make such investigation as is nece::a rr to determine 
whether the law is being complied with or not. 

Bec_oncl-W"hat has been said with reference to tlH' fir. t 
questwn contained in your communication i an answer 
to the second. It does not appear to me to he a mnttC'r 
of serious difficulty for the presidC'nt of a school hoard or 
a committee appointed by Ute board of director. to make 
an inv<>stigation and determine whether a private or 
parochial school is teaching the branches required by 
statute. It cannot be as umed in advance thai anv . urh 
·chool is or will be willfully violating the taw, and o;·clina r­

ily the principal of such school will undoubtedly on re­
quest furni h the board of directors the desired in forma­
tion. Tf such information is refused upon a r equC'st 
therefor being made, other methods of a ccrtainin~ the 
facts will he r eadily suggc ted to the board, and should 
hC' Jmrsuc>d as the fact in each particular ca. e may de-
maud. · 

Third- The branches named in s ction 1 of chapter 1~ 
of the acts of the twenty-ninth general assemblv should 
be taught in good faith and for the purpose of lH~ving the 
pupils of the school become profi ient therein; and if in­
struction in such branche. is gh·cn in ihat manner an<l for 
that Jllll'i)OS<', it is a rmffic ient eomplianc<' with the provi 
Rions of the SC'ction referred to. 

Fourth---What has been Raid with r f renee to pr·ivate 
aud parochial schools applif"s with full force to children 
or warcl undPr private instmf'tion; and whether ~mch 
P.rivalP in trnction i. givPn in c•omplimwe with the provi 
10n · of thP . tatute i. a matter whif'h may be invP. tigatccl 

hy the hoard of director of the cliRtrict to tlte ·ame ex­
~C'nt and effect as such question may be investigated when 
1t relates to private or parochial schools. ~To provision 
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is made in the statute for an examination of a private in­
structor for the purpose of determining hi or her com­
petency but the competency of such instructor is 
involved in the teaching of the b:rancbes required 
by statute, and in making an investigation for 
the purpose of determining whether the statute 
is being complied with, the question of the com­
petency of the private instructor should be inquired into 
by the board as one of the facts involved. 

The branches of study which are required by statute to 
be taught in the public, private and parochial schools, or 
by a private instructor, can only be taught by a person 
competent to teach the same; and it nece sarily follows 
that if the person attempting to teach such branches in 
either case is incompetent and unable to teach the same, it 
cannot be said that the pupils of the chool, or those 
under private in truction, are taught th branches re­
quired by statute. 

If, therefore, information should be brought to the 
president of a school board that any private instrurtor 
was incompetent to teach the branches required, it would 
he hi!; duty, either to make an investigation as to the com­
JWicncy of . uch instructor, or to call a meeting of the 
school hoard to take action in relation thereto, and if upon 
in\'Cstigntion it wa found that the private instructor wa 
incomprtent and unable to teach the branche. required, 
strpR should at once be taken to enforce the provisions of 
the law in relation to having such branches taught to the 
pupil.· undH private in truction. 

November 28, 1904. 
IloN. JonN F. Rwos, 

Respectfully submitted, 
CHAS. W. MuLLAN, 

Attorney-General of loU"a. 

S1~perintendent of Public Instruction. 
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MEANDERED LAKE BED - MALLE T GovERNMB:NTAL us-

DIVI ION CoNSTRUED- An abutting land owner on a 
meandered lake bed is entitled upon a. , a.le thereof to 
an amount of land sufficient to give him a square 
forty acre tract. Where more than ono per on owns 
land abutting the forty acre tract, each is entitled to 
purchase from the state sufficient land to complete his 
boundary lines of the smaller subdivision of the forty. 

Srns-In compliance with your verbal rPCJUC»t for an 
opinion a to the construction of c rtain provisionR of 
chapter 1 G of the act ' of the thirtieth general a~­

embly, relating to the meander d lake beds of the state 
ancl authorizing the ex('cutive council to urvey and R('ll 
the same, I beg to submit the following: 

The particular proviRions of snid art as to whieh my 
opinion is asked arc contai11ed in section 7, and relate to 
the sale of the land which compo:e the lake hrds to the 
abutting Janel owners, and are in these words: 

""\fter thr report of the appraisrrs ha been re­
ceived and filed in the office of the secrdary of . tate, 
the executive council shall offer U10 land hclo11ging 
to the t:ltat and rompo. ing such lake bed, and in­
elud!'d in surh snrvry and appraisement, for sale, and 
fl1r pPr.-ons owning lands abutting npon . uC'h lake or 
lakP hNl ancl rontignous to Uw lnnclR ownNl hy th 
«tat«' thPrein, shall hav<' tlw fir,.;t right to Jllll'«'ha;;o 
tlw lands oiTt~n·cl fol' sale hy Uw state, in an amount 
·uflic·iC'nt to makP thC' lands 'ownrd h\' thrm whic•h 
ahut upon tlw lake or· lnkr hP<l, aruf arl' c•onti~o,>·non;; 
to tlw land>< of Ow state, c·onform to tlw Rrnallc•st 
J.{O\'PJ'IIIllr.nl snlllli\'i;;ion of pnhlic· lando.;, at the prier 
fi ·rcl hy ll•e appmisers." 

Tlrl' question invol\'ed in thC' C'Onstmction of tlti;; statute 
is UH to the right. of the ownPrs of lancls almtting upon 
the IandA owned hy the Rtate and composing a meanderrd 
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Jake bed, where two or more persons own land v;ithin the 
smalle t governmeutal ::,ubdivi::,ion which abuts upon and 
if contiguous to the land owned by the state in the mean­
d< red lake bed. 

The first step in ascertaining the rights of the parties 
is to determine what is meant by the phrase, '' smalle t 
governmental subdivision of public lands,'' as used in the 
statute. 

The construction which has been plac£ upon section 
2397 of the Revised Shtutes of the United States is that 
the smallest governmental subdivision of a ection is a 
quarter quarter section, or forty acres; and Corbin v. 
DeWolf, 25 Iowa, 124; Stewart v . Corbin, 25 Iowa, 144; 
EldTidge v . K'uehl, 27 Iowa, 160; Bulkley v. Callana?t, 32 
Iowa, 461, and Smith v. Easton, 37 Iowa, 584, r ecognize 
that construction of the United States statute referred to. 
It may, therefore, be taken as definitely settled that the 
sma11est governmental ubdivision of public lands is a 
quarter quarter section, or a forty acre tract. 

The intention of the legislature was, therefore, to per­
mit tho owner of a tract of land of less than forty acres in 
extent which is contiguous to the lake bed owned by the 
stale, to purchase of the state an amount of land suffi­
Cient to malm tl'le entire tract cuillunu cv eli" Nat!:S af d-JM­

forty; in other words, he has the right under the statute 
to buy an amount of the state which, added to that he 
already owns, is sufficient to give him a square forty acre 
tract. 

\Yhere there is but one owner within the limits of the 
forty acre tract, there is no difficulty in giving a clear and 
unambiguous construction to the statute. Such difficulty 
onlv arise where there are two or more such owners 
within a single forty acre tract, each having an equal 
right to xtend hi land by pureha e from the late so as 
to give him a full forty. 

In the survey of the meandered lake bed of th tate 
under the provi ions of the act referred to, all lines 
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neces arily conform to the lines of the original govern­
ment survey, and the land mu t be subdivided into forty 
acre tracts, as are public land when survey d by the 
government. It may be fairly aid that the intent of the 
legislature, as indicated by the act referred to, waR that 
all divisions of land and subdivisions thereof hould be 
made by north and south and east and we t line , and 
that the survey by the tate hould conform in all re­
spects, so far as the course of its lines is concerned, to 
the government survey. 

It wa al o the intent of the legi Jatnr that the abut­
ting property owner hould have the first right to pur­
chase lands of the state so as to make the bo1mdary lines 
of the lands owned by them conform to those of the 
government and state survey; but the language of the act 
does not indicate the intention of the legislature to give 
any priority of right to one abutting owner over another, 
or to permit such abutting owners to purchase lands of 
the state bounded by irregular lines which do not con­
form either to the government or state survey. 

Keeping in mind the intent of the legislature and the 
purpose of the provisions of the act giving the abutting 
property owners the right to "square out" their lands, 
the determination of the rights of abutting property 
owners, where more than one owns land in the forty arre 
tract abutting the land of the state, is not difficult. Each 
owner of land abutting the lands owned by the state, 
wbere two or more such tracts in a single forty acre sub­
division are owned by different persons, has the first right 
to purchase from the state only sufficient land to extend 
the tract owned by him to the boundary lines of the 
!'lmaller subdivision of the forty; that is, if there are two 
ourh owners the forty acre tract must be subdivided hy 
a linP running north and Routh or eaRt and west throuJ!,"h 
the rPnter whirh conforms to the lin<'R of the government 
ancl . tatP survt'y, and each owner i. tlwn entitled to pur­
cl1a. e of the tate land sufficient in amount to make the 
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tract owned by him equal to one-half of the forty. If 
there are more than two such owners in a single forty 
acre tract, it must again be subdivided by north and south 
and ea. t and west lines running through the center which 
divide it into ten acre tracts, and each of the owners of 
the ahutting land will be entitled to extend his land by 
purchase from the state to such subdivision lines and no 

farther. 
The construction given this statute may be to some 

dcgree arbitrary, but it appears to me to be in conformity 
with tl1e clear intent of the legislature, and it is a con­
struction which is certainly equitable and just to all per­
sons owning lands abutting upon the meandered lake beds 
owned by the state. 

November 28, 1904. 

Respectfully submitted, 
Cn:As. W. MuLLAN, 

Attorney-General of Iowa. 

To TITE IIoNORABLE EXECUTIVE CouNCIL OF THE STATE oF 

IowA. 

ExJ:OUTIVE CouNciL-AuDITING OF ExPENSE AccouNTS IN 
ERVIOE oF STATE UNDER Un:APTER 7 AcTs oF THE 

Tm&TrETII GENERAL AssKMI'ILY-The expense accounts 
of tate officer in the performance of their duties 
which must be audited by the executive council do not 
apply to claims for extra clerical help, additional 
as istance and payments from contingent funds . 

Sms In response to the reque t of your secretary, ~fr. 
A . II. Davi. on, for a con truction of the provi ion of sec­
tion 2 of ·chapter 7 of the acts of the thirtieth general 
assembly, I beg to submit the following opinion: 

'rhe section refened to provide : 

"That all member. of hoard., commi . ion. or de­
partment of tate, and all state officer. who are 
authorized to contract expense account. in the ervice 
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of t~e st~te, and all who are allowed a per diem for 
erVlces m tead of a fi.'l:ed comp n. ation, . hall, on or 

before the end of each month, file with the . ecrctarr 
of the executive council an it mizcd and sworn 
tatement of all expen e. and dayR Rervice:;, with 

dates and amounts for the pre ecling calendar 
month.'' 

The que tion which arises und r lhi . statute i whethe r 
claim for extra clerical assistanc , additional a istance 
and payments from contingent funds, etc., which are pro­
vided for in joint resolution number 9 and chapter 146 
of tbe acts of the thirtieth general a. emhly, are re­
quired to be audited by the executive council. 

The construction of the statute turns upon the meaning 
of the phrase "expense accounts in the . ervice of tl1e 
statP," a. used by the lcgislature in the section quoted. 
Tn a broad sense all expenses incurred by state officers, 
hoards aml commissions in conducting the va riou. depart­
ments of the govenment of the tate, are expcnses in­
rurrerl in the service of the stat e, but it is apparent that 
the legislature in requiring s~orn account to be fil ed 
earli month with the secretary of the executive council, 
nnrl . nch accounts to be audited by that body, did not in­
t nrl lo include the general expenditure. of the state 

goYPrnment. 
lt wa . <"ertainly not intPndecl by tlu> legislatur<' to tak 

away from the l1cad of drparLments of the state the 
powPr anrl authority to control and manage tl1e husineAs 
ancl affairs of r-;uch drpartmentR, and . uch rontrol and 
mnnagcment necessarily includ<'s tlw riglJt to employ and 
pay for such clerical assistance or additional assistance 
as may hQ required for the dispatch of the business of the 
dcparlment, and which is provided for by the legiAlatur 
hy an appropriation in the form of a eontingent fund or 
otherwise. 

A ron. truction of the statute which would take from 
the head of a department the control of the employees 
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therein would be extremely detrimental to the efficiency 
of the service and the interests of the state, and such a 
ronstruction clearly was not contemplated by the legis­
lature. The language of the act must therefore be limited 
to a more restricted sense, and it must be held to apply 
to and include only the personal and individual expenses 
of state officers, members of boards and commissions who 
are entitled to incur such expenses in the performance of 
lhe duties of their offices, and in the service of the state. 
Al l accounts for expenses so incurred must be sworn to 
as provided by the statute and audited by the executive 
council, but the act does not apply t o claim); for extra 
clerical assistance, additional assistance and payment 
from contingent funds which are provided for in joint 
resolution number 9. 

'!'his con. truction of the statute finds support in R eg. v. 
K ingston u pon H1dl, 2 El. & Bl., 182; J ones v. Carmar­
th en, 8 M. & W., 605; and in Sutherland on Statutory Con­
struction, section 246. 

December 14, 1904. 

ll~siJectfully submitted, 
CrrA . W. )fuLLAN, 

Attorney-General of I owa. 

To TilE IloNORABLE EXECUTIVE CouNciL 
of the State of I owa. 

PuBL IO 0FFIOERS-THE TERM "SALARIED 0 FFIOER" CoN­
S TRUED--'lt is held that professors of the Stat.e U niver­
sity, the State Normal School,and th e Sta.te College of 
Agriculture a.re "officers" within the meaning of the 
tatute, but the term does not include public school 

superintendents, principais and teachers in the pub­
lic schools. 

Srn-I am in receipt of your favor of the 16th instant 
r rquesting my opinion upon the following questions: 

1. Are profe sor in the State Univer ity, the State 
Normal School and the State College of griculture and 
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).ferhanic Art , salaried officer within the menning of 
section 2o:14 of the code' 

:2. Are public school superintendent~, prinripaL 
and teacher s salaried officers within the meaning of this 
tatutef 

T hese questions will be considered in the ordl•r ~ tntecl. 

F irst-I s a profe or in the Sta te nivcr ity, thl' Slnie 
1 r orrnal School or the State College of ~\gricultnre and 
~fccbanic Arts a salaried officer within the meaning of 
Rcrti on 263± of the code1 

It may be fairly said that, aside from any ·tatutor y pro­
vi ion, a professor or instructor in the State Univ rsity 
or an inRtitution of learning supported by the stat , i"l 
not an officer within the ordinary acceptation of that 
t rm. Such is the general holding of the courts where the 
flUestion ha arisen. 

S ymour v . Over-River Sch. Dist., 53 Conn., 509; 
Butler v. Regents, 32 Wis., 124. 

Our tatute, however , has recognized persons so em­
ployed a officers, and has given to the word an interpre­
tation different. from that announced by the decisions r e­
fet-red to, which are based upon the rules of the common 
law. 

Section 2G35 of the code, by which the board of r gents 
of the State University is given power to manag the 
affai r s of that institution and to elect and employ its 
ollirers aud instructors, provides: 

" It shall elect a secretary and treasurer wl10 shall 
hold their office at the pleasure of the board. It shall 
have power to appoint a pre ident and the requi ite 
number of pr ofessors and tutors with such other offi­
cers as it may deem expedient, and fix the compensa­
·tion to be paid to them. • • • ' ' 
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'ection 264:7, which defines the powers of lhe board of 
trustee· of the tate College of Agriculture and ~Iechanic 
ArL, provides : 

' "l'he board of trustees shall have power: 

1. To elect a chairman from their number, a 
prN;ident of the colleg , secretary, trea urer, pro­
fessors and other teacher , superintendents of de­
partments, steward, librarian, and uch other officers 
as may be required for the tran action of it bu. in s , 
fix the salaries of officers, prescribe their dutie , and 
appoint substitutes who shall discharge the dutie of 
·uch officers in their absence.'' 

There i a clear recognition by the legi lature in both 
of these ections that the profe sors and tutor of the col­
leges named are regarded as officers and not as employees. 

in the section of the code defining the pow rs of the 
board of trustees of the State ormal School, there is no 
direct recognition that the profe sors of that in titution 
are offic rs, but it is clear that they mu t stand upon 
exactly the arne footing as the professor of the State 
Fniver. ity and those of the College of Agriculture and 
1\fechanic Arts. The recognition and designation by the 
legislature of the professor and tutors of the educational 
institutions of the tate as officers mu t be held conclu ive 
so far as the meaning of that word i concerned, as used 
in . e !ion 263-! of the code. 

tTnder these statutes professors of the State Uni,·er­
Ri ty, OtC' State r ormal School and the State ollege of 
.Agriculture and [echanic Arts, fall within the meaning 
of the word "officer , " as recognized by the Jerri. lature, 
and if they ar<' employed to a sist in conducting examina­
tions h<'lcl by lht> . tate board of erlucational examiner ·, 
they arc only entitled to their actual expen es and not to 
tlH3 per diem provided for hy said ection. 

Srcond-~\re public f'chool uperintendcnts, principals 
and teacher. salaried officE'r within the meaning of c:;ec­
tion 2634? 

REPORT OF TH E AT TOR NE\"-GE 'ERAL, 143 

Nowhere in th code arE> puhlie ~l' h ool "UJil'rin tPrHlPnts, 
principal or teacher re •oguized a oflie<' r~ . 'l'ht•y, 
therefore, fall within the definition of the word as it is 
ordinarily used outside of any special m aning given to it 
by tatute. The definition of the word "officer," a it is 
ordinarily under tood, is a per on who has be n ap­
pointed or elected in the manner pre ribed l>) law, who 
ha a de ·ignation or title given to him l>) law, and who 
ex rei e: the function eonccrniug the public a ·signed to 
him by Jaw. An officer i usually rCltuir d to take au 
oath, and frequently to giYe bond. 'l'h t •rm aiHo em­
braces the idea of tenure and duration or continuance. 
Gen rally speaking one of the requi ·ites of an office is 
that it must be created by a constitutional provi ion or 
authorized by some tatulc. 

In • eymour 1'. Over-River Sch. Dist., 53 onn., 509, it is 
. aid: 

'' A teacher i not an officer in the ordinary sense 
of tlw word. lie is not usually elected or appointed, 
hut is <>mployed-contracted with . Ile has duties 
to perform incident to his employment, but they are 
not official duties nnd be is not under oath.'' 

In Buller v. The Regents of the Unive1·sity, 32 Wis., 
124, it is said: 

"We do not think that a profe .. or in, th univ rsity 
is a puhlic ollie r in any ~rnse that • ·c·htdt>K th <'xist­
Pnce of a contract relation between himsc•lf and the 
hoard of rep;PutH that employed him in re:pc>ct to such 
Pmploymcnt. It seem· lo 11. that he stands in the 
.·am<' relation to tht- hoard that a traclH•r in a Jmhlic 
'<clrool orc·upiPR with re. p ct to a. school clistrirt hy 
wlric·h . urh t<'achcr is employed, anrl that 1s purely a 
contract relation.'' 

While our· statnt<' has recognized profp~sors of state 
eclncational in ·titutions as public officers, the status of 
t!·aclwrR in puhlic . chools ha not been change>d hy any 
statutory enactment or by any implied recognition of a 
different statu than that which exists at common law; 
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ancl it therefore follows that a superintenrlent, principal 
••r teacher of puhlie "·hools is not a salaried ofiiccr within 
the meaning of "''·tion ~fi:l-lc of thl' eo.dP. l t' 'tll'h Jll't'.'oft 
is railed to a"i•t in an examination conducted by the 
~tal<• board of ,.,Jt ... ational <•xaru iners, h<' or 'lw is 
entitlPd to the per diem provided for in that Kection. 

There is another distinction which may be made as be­
tween teachc t·s in tlw public Kchools of the state nml those 
in'the state Nlurational institutions; that is, the pro­
fessors and instructors in the state ins titutions arc pa irl 
directlr f rom the state treabury, whi l• t the superin­
tendents. principals and teachers in the public schools 
arc paid f rom the funds of the district in which their 
services are performed, and the legislature migh t well r e­
fer to persons who are receiving salaries from the state 
treasur y as salaried officers who are not entitled to the 
per diem provided for in the section r eferred to, and not 
include those who are being paid from the funds of the 
school district in which they are teaching. 

December 20, 1904. 
lloN. JoiiN F. Rroos, 

Respectfully submitted, 
CHAS. W. MuLLAN, 

Attorney-General of Iowa. 

Superintendent of Public lnstructton. 
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FISH AND GAME-POWERS AND JURISDIOTION OF STATE FISH 
AND GAME WARDEN TO S&IZE AND EXAMINE WITHOUT 
SEARCH WARRANT-The game warden of the state 
may enter any freight or express car, without search 
warrant, and seize and examine any package which 
he has reason to believe contains game• which is being 
unlawfully transported. 

Sm-I beg to acknowledge the receipt of your favor of 
the 21st instant in which you ask my opinion upon the 
following questions: 

1. Does section 2539 of the code empower me to 
enter express or freight cars, seize and examine, without 
search warrant, packages which I have reason to believe 
contain game birds unlawfully shipped 1 

2. Does it empower me to stop shipments while 
in transit and seize and examine them without search 
warrant? 

3. Does it empower me to open packages at terminal 
or division points where they are awaiting transfer! 

4. What authority have I to take birds unlawfully 
shipped after they have been delivered to the transporta­
tion companies f 

The fundamental doctrine upon which all laws for the 
protection of game rest, is well stated in Ex parte Maier, 
103 Cal., 476, in these words: 

"The wild game within a state belongs to the 
people in their collective sovereign capacity. It is 
not the subject of private ownership except in so far 
as the people may elect to make it so; and they may, 
if they see fit, absolutely prohibit the taking of it, or 
traffic and commerce in it, if it is deemed necessary 
for the protection or preservation of the public 
good." 

The same principle is announced by the supreme court 
of Minnesota as follows: 

"We take it to be the correct doctrine in this 
country, that the ownership of wild animals, so far as 
they are capable of ownership, is in the state, not as 
10 
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a proprietor but in its sovereign capacity as the rep­
resentative and for the benefit of all its people in 
common.'' 

State v. Rodman, 58 Minn., 393. 

The right of an individual to acquire a qualified owner­
ship 'in game rests upon the principles announced m these 
cases, and the power of the state, as deduced from such 
principles, to control the ownership of game for the com­
mon benefi t of the people of the state, clearly demon­
strates the validity of a Jaw prohibiting its shipment be­
yond the borders of the state. The result of such a pro­
vision of Jaw is to confine the use of game to the people of 
the state who are its owners in their sovereign right. 

In Geer v. Connectiwt, 161 U. S., 530, it is sa id: 

"ln view of the authority of lhe state to affix con­
ditions to the killing and sale of game, prechcated as 
is this power on the pecu!iar nature of ~u.ch property 
and its common ownership by all the Citizen of t~e 
state it may well be doubted whether commerce IS 
created by an authority given by ~ sta te ~o reduce 
game within its borders to. possessiOn, proVIded su.ch 
game be not taken, when killed, without the . JU~Is­
diction of the state. The connon . ownership ~m­
ports the right to keep t.ile proJ?erty, .If. the so:er~I~n 
so chooses, always witlnn 1ts. JUnsdwtwn. for e' ery 
purpose. Th e qualification whiCh forbtds Its removal 
from the state necessarily entered mto and formed 
part of eyery transaction on the subject, and de~ 
privecl the mere sale or exchange of these articles of 
that elPment of freedom of contract and of full 
ownership which is an essential attribute of com­
Jncrre. '' 

In the same case it is further said: 
"'1'\w po,,-er of the state to control the :k-i.lling of 

and owuerhhip in game being admitt~d, the commerce 
in game, which the state law pe!mitted, was ~e~es­
sarily only internal commerce, ~mce the restnctwn 
that it should not become the subJect of external com­
merce went along with the grant and was a part of 
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it. All ownership in game killed within the . tate 
came under this Condition, which the state had the 
lawful authorit~· to impose, and no contracts made in 
relation to such property were exempt ft·om the Jaw 
of U:e state consenting that such contracts be made, 
provided only they were confined to internal and did 
not extend to external co=erce. '' 

Again it is said : 

"The argmnent of the plaintiff in error sub­
stantially asserts that the state statute gives an nn­
q?alified right to kill game, when in fact ·it is only 
g1ven upon tile condition that the game killed he not 
transported beyond the state limits". 

In State v. Rodman, sup•·a, it is said: 

"Such limitations deprive no per son of his prop­
erty, because he who takes or kill s game had no pre­
vious right of property in it, and when he acquirE's 
such right by reducing it to possession he does so 
subject to such conditions and limitations as the legi s­
lature has seen .fit to impose. " 

The case of T e.-ritory v . E vans, 2 Idaho, 634, is criti­
cised in Geer v. Connecticut, supra, in which case it is 
said: 

"But the reasoning which controlled the decision 
of these cases is, we think, inconclusive, from the fact 
that it did not consider tile fundamental distinction 
between the qualified ownership in game and the per­
fect nature of ownership in other property, and thus 
overlooked the autilority of the state over property 
in game killed within its confines, and tile consequent 
power of the state to follow such property into what­
ever hands it might pass with the conditions and re­
strictions deemed necessary for the public interest.'' 

The principle which must be deduced from the adjudi­
cated cases is that the control of the state over the game 
killed within its territory is absolute, and that every per­
son who reduces such game to possession, or to whom it 
is delivered for the purpose of carriage or otherwise, ac­
quires such possession subject to the right of the state 

! 
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to enforce all .laws and regulations relating to the killing 
and transportation of the game within the state. 

One of the regulations which the state of Iowa has im­
posed as a condition to the killing of game by any person 
within the state, is that it shall be the d,uty of the fish and 
game warden, sheriffs, constables and police officers of 
the state, to seize and take possession of any fish, birds 
or animals which have been caught, taken or killed, at any 
time in any manner or for any purpose, or had in the 
possession .or under the control, or have been shipped, 
contrary to the provisions of the law regulating the kill­
ing of game within the state. 

Power is vested in the officers named to make such 
seizures without warrant. 

It therefore follows that the fish and game warden of 
the state may, under the law giving the right to kill game 
within the state, enter any express or freight car and, 
without a search warrant, seize and examine any package 
which he has reason to believe contains game which is un­
lawfully shipped. 

Every common carrier to whom game is delivered for 
transportation, holds possession of the same subject to 
all the conditions imposed by the state. If the fish and 
game warden has reason to believe that game is unlaw­
fully in the possession of such carrier for the purpose of 
being transported beyond the boundaries of the state, he 
has power under the statute, without a warrant, to stop 
the shipment in transit, and to seize and examine the 
packages shipped. 

This right obtains at terminal or division points as 
well as elsewhere, and when game is found to be unlaw­
fully in the possession of a co=on carrier, it may be 
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taken possession of by the fish and game warden without 
further process and disposed of in the manner pro,•ided 
by Jaw. 

December 23 190,1. 
lioN. GEo. A. LJNCOL~, 

Respectfully submitted, 
CnAS. W. MuLLAN, 

Attorney-General of Iou·a. 

Fish and Game lT'm·d('n. 

INSANE-COST OF TRANSPORTATION OF AN ltcSANE PATIENT 

Wrro HAs NO LEGAl. SETTLEMENT WITHIN THIS STATE­

No special appropriation is required if the language 
of a statute warrants the construction that an amount 
of money is s~t aside by tbe legislature for the pur­
pose of meetlng the expenses which it is intended 
to pay. 

Srns-In compliance with your request of "\ngust 6th 
for au opinion upon the following questions: 

1. Section 2283 of the code as amended empowers 
the board of control of state institutions to authorize 
the superintendent of a state hospital to remove there­
from any patient "l'l'bo has no legal settlement within this 
state and proYides that the cost of removal shall be paid 
direct!~· from the state treasury. Does this autho1·ize 

the payment f1·om any money in the state treasmT not 
other"l'l'ise appropriated for the purpo. e stated on. the 
statement of. the superintendent approved IJy the board of 

.control, or 1s a further appropriation by the general 
assemblv necessarv7 

2. S~ction 2287 of the code, as amended by chap­
t~r 79 of the acts of the thirtieth general assembly pro­
VIdes for th.e capture and return to the state hospital of 
escaped. patients. Does the section as amended authorize 
a supermtenclent to capture or take and return to the 
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hospital in his charge any patient who has escaped there­
from, and is not discharged, and if it does, may the 
nece ary expense incurred in such capture and return 
be paid from the tate treasury as provided in said sec­
tion a. amended, without further appropriation by the 
general as. embly, or is uch payment limited to escaped 
patients captured and returned by order of the com­
missioners of insanity of the re pective counties in 
which they belongt 

I respectfully submit: 

First- ection 4 of chapter 11 of the acts of the 
twenty-seventh general assembly provides: 

"There i hereby appropriated from any funds in 
the state trea urv not otherwi e appropriated uffi­
cient thereof to pay the salaries and expenditures 
hereby authorized.'' 

This is an appropriation of money from the tate 
treasurv made by the legi. Jature for the purpo e of 
covering all expenditure authorized by chapter 11 of 
the acts of the twenty-seventh general as. emhly, except 
such as the legi . lature has p cifica1ly provided shall be 
paid from other appropriations. The language of sec­
tion 4 is hroall C'nongh to cov r every expPnditure authori­
zed hy the acl of the twenty-seventh general a . sembly. 

Section 2G of that act proYides: 

"Patients shall be sent to the state hospital ar~d 
com'icts shall be sent to the penitentiary lo~ated m 
thP distl'ict embracing the county from which tl~ey 
are eommi.tt<'d, hut the l>Oarrl may transfer. the. m­
mate of an~- hospital or the convict in an~- ~Jcm~enbar~· 
to another hospital or to the oth r pemtenhary at · 
the e:q)('n~e of the state, anrl . lrall see. that tbe prope.r 
record thereof i mad<' at the hosp1tals and pem­
t ntiaries anrl in the office of the board.'' 

Thi section directly authorizes the expenditure of. the 
money nece arr to make such transfers, and prov1~es 
that it hall be paid by the state. It therefore falls w1th-
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in the appropriation made by . ection 4 of the act, and may 
be paid from the . tate trea. nrr without a further ap­
propriation hy the general as,.;pmhl~·. 

ecoud-• ection 2:2 7 of the code, ns amended bv the 
nets of the thirtieth general tbsemhl~-. Jn·o,·ides: · 

"If any pati nt f'hal\ escape from a ho. pilal, the 
uperinteudent ~hall cnu"e immediate "earch to be 

mnrlP for him, and if he rannot be . oon found, shall 
can e notice of ·ueh e>1eape to h forthwith given to 
tlrP commi,.;;:ionerR of tlH' county wherp he belongs, 
anrl if fonn<l in their county the eommis. ioners shall 
cause him to he returned and hall i sue their war­
rant thei'Pfor a. in other ca. es, unle'ls th patient 
. hall he diR<'harged, or unleRs for good rea. ons they 
hall provi<h• for his care otherwiRe, of which they 

l'hall notify the superintendent; and all nece sary 
P.xpense,; inrnri'Pd in the capture and retum of such 
iusanc patient, shall hP paid directly from the state 
trNl. nr~T upon a swom HlatPment of exp n>-es hy . aid 
ronnniR:-ionC'rs, :mel the approval of thP . uperin­
terH1ent of the hmqJital and of the hoard of rontrol 
apprn<lcd lo s,JH•h exprns(' hill." 

'!'hi :-.edion !'!early authorizes the superintendent of 
the ho ·pitnl for thP insane from wl1ieh a patient l1as 
e. c•apC'tl tn n•tal\C' sueh patiPnt and return him to the 
ho. pita!. 1f Uw snpPrintC'nclt•Jrt iH unahl<' to clo so within 
a lwrt limP ht· mn t then notif~· thr rommissionrr~ of in­
sanitr of thP count~- from whic·h tlre pntiPnt wa~ SC'nt, and 
if hP i. fnnn<l within thr <'otmty, th<' eommi ·sionrrs shall 
t'Ull"P him to hP n·tumerl, nrrlP~'l hP ~hnll IJP othrrwise 
eli po < <1 of n~ Jll'o\'i<l<'rl in said st•<'tion. 

'I'Irt· anwrHlnwnt of the thi l'liPth gen<•ral nssemhly 
prmTi<lr that all llPI'P ,;ary PXflP!l"<'" inrnrrr<l in thC' rap­
ture and return of ,;m•h in"all<' patient shall he paid from 
tlw ~tat(' tn·a ury. '!'his iuclnrlC's the neerssary ex­
pc•n"P' macl!' hy thP snpPrintPn<lPnt of the Jrm;pital in his 
seal'l•h for sn<'lt c•. c•apcrl patient, aml in his raptnrP and 
return, a-: wc•ll as the neC<'!'sar)· P.·pC'n cs inc·urred lly the 
commis!'lioners of the county where . urh insane patient 
belongs. 
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It was clearly the intent of the legislature that all 
necessary expenses, whether incurred by the superin­
tendent of the hospital or by the commissioners of the 
county in the capture and return of an escaped insane 
patient, should be paid from the state treasury. 

Third--The next question which arises under your com­
munication is whether the language of the act of the 
thirtieth general assembly is sufficiently broad to make 
an appropriation of money from the state treasury 
which may be used for the purpose of paying the expenses 
incurred in the capture and return of an insane patient 
under the provisions of section 22 7 of the code. 

In reaching a conclusion as to whether the ta tute under 
consideration i sufficiently broad to appropriate money 
from the state treasury, it i important to examine the 
language of the various provision of the tatute whlch 
have been construed a making such an appropriation. 

Section 121 of the code provides: 

"The auditor of state, upon presentation to him 
of the foregoing certificate, hall draw hi warrant 
upon the treasurer of state for the amount therein 
stated to be due". 

Section 211 provides that the attorney general shall 
rec ive his actual expenses when ngaged• in the tran­
saction of busine el ewbere lhan at the eat of govern­
ment. 

Section 1904 provides for the payment of the per diem 
and expen e of an examiner of building and loan as ocia­
tion from the state treasury. 

Section 2115 of the code provide. that the co t of the 
examination of the books, papers and document of any 
railway corporation by the board of railroad com­
rrussioners hall be paid by the state upon the certificate 

of the board. 
Section 22 3 of the code provides that patients in a 

hospital having no legal ettlement in the state, or whose 
legal settlement cannot be a certained, hall be suppor.ted 
a.t the expense of the state. 
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Section 23 6 provides that the expen es incurred by the 
eomrni ion of pharmacy shall be audited by th execu­
tive council and the amount thereof shall be drawn from 
time to time upon the warrants of the state auditor. 

ection 24 0 of the code pro,ride that tlw member. of 
the board of mine examiners shall receive a compen a­
tion for their services the urn of five dollar per day for 
the time actually employed, with nece .• ary traveling ex­
pen. es, which . hall be audited and paid in the manner 
proYided for the payment of the salaries of other tate 
officer . 

Rerlion ~4 3 provides that mine in~pectors hall re­
ceive for their ~ervice the um of $1200 per annum and 
arlual traveling expen e", not exceeding $500 y arly, the 
traveling ex pen. es to be paid quarterly upon an itemized 
statPmenl duly verified and audited by the state auditor. 

Rection 2502 provides that the member of the board of 
geological survey shall be allowed actual expense in­
curred in attending to the duties assigned to them, which 
sl1all he paid out on warrant of the . tate auditor on the 
presentation of bills duly audited and allowed. 

Rertion ~53 provides that the state veterinary, when 
~ngagecl in the discharge of his duties, shall receive the 
Rnm of fiv dollar~ p r day ancl his actual expenses, the 
<'laim therefor to br itemized, verified, arrompanied with 
written Yoncherc:; and filed with the ~tate aurlitor whc, 
shall alJow the same and draw his warrant upon •the treas­
urc>r therefor. 

Rt·diou 2618 provides for the payment oC the per diem 
nn(l expense. of the> regent. and truslres of stat in~titn­
tiom;, and that the auditor shall draw his warrant upQD 
the treasurer of state for the amount thereof upon t11e 
filing of tlw itC>mized bills showing the date of such ser­
vice: and the amount of the expenses inctured. 

Rt>ction 5181 provides for the payment of e.'penses in­
curred in the arrest of fu.,.itives from justice, and that 
the same slmll be paid out of the general revenue of the 
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state when an itemized and worn statement thereof is 
approved by the governor and at lea t two other members 
of the executive council. 

hapter 73 of the acts of the twenty-seventh general 
af.>scmhl~· proviue that the expenditure incurred by the 
flnprrintendent of public in truction in conducting exam­
ination ball be paid by the tate trea urer upon a war­
rant drawn bv the tate auditor therefor. 

, cclion 3 of chapter :2 of the act of the twent~--Pighth 
general a. semhly provides that tlte hoard of mine 
examiners hall receive the um of five dollars per day 
for every day actually employed in the di. charge of their 
dutie., with their actual expenses in urred, which expense 
shall be itemized, verified as provided by ection 2 0 of 
the code, and paid from the . tate trea ury. 

s ·ection 4 of chapter 144 of the act. of the twenty­
eighth general a embly provide that a person appointed 
by the board of control to in pect certain state in titu­
tion , shall he allowed uch um a the hoard may in its 
di . cretion deem proper, not to exceed five dollar. per day, 
and actual expense. incurred, which hall be paid in the 
manner 1>rovided by chapter 11 of thP act of the 
twenty-scvcnth general as. pmbly, regulating the ex­
pcnse. of the board of control. 

In none of the 11rovi , ion~:' of the . tatntes quoted has 
the legi. lature in direct term declared that an appropria­
tion is made from the .tate trca. ury, hut the language 
therein n ed l1as been held b~- the xecutive and legal 
c1 partmPnt of the . tate to make an ap~1ropriat~on of 
mmwv from the . tate trea),nrr in compliance w1th the 
provi.~ion. of the con .·titntiou. This con. truc~ion of these 
. tatute ha. been acted upon for many years m the trans­
action of the lm ines of the , tate, and any other holdin~ 
at thi. time would be e;xtr mel~- detrimental to the lm 1-

nes. of the different tate departments. The con trnc­
tion given the e statute find upport in the deci ions of 

the court of the different tates. 
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In Proll v. Dun, 0 al., 2:26 it wa held that a similar 
provi ion of a tate con titution did not require that in 
making an appropriation thP Iegi.;;lature . hould de~ignate 
any particular fund or , tate , pecifically that the mouey 
iR appropriated out of any moneys in th trea. ury not 
otherwi c appropriated. 

In Stale l'. Bordelon, 6 La. Ann ., 6 , it was ht>lcl that it 
wa. not neee;;sary that the legislature should use the word 
"ap]n·opriatNl" in making an appropriation. Tn that 
ca e it i, . aid: 

"It i · contended that thi . is not a . pecifir appro­
priation, nor indeed !UJ~' appropriation at all. 'L'he 
fir ·t thing that impr ;;se. itself upon the mind is that 
the general a embly intended the act to he an ap­
propriation act. Thi i. evidrnt from its title. Ila. 
the legi.latur in the body of the law failed to accom­
plish it. intention. "What is the meaning of the wonl 
'appropriate'' It i. to allot, assign, et apart, apply, 
anything to the nf'e of a pnrtirular per on or thing, 
or for a parti<'nlar purpose. This may he donc with­
out u.ing tlw word 'appropriate' it. elf. .\ncl this 
act certainly (loes assign, allot aucl s t :1part a rcr­
tain portion of tlH' pnhlir monc~· not otherwist' ap­
propriatt'll, and dirPct . aid portion to ht' paid to 
particular persons for a given purpo c. Tlwrc art' 
no formal words n•quir('cl to hr usrd in an HPllroprin­
tion hill. Tlw ron titution has not nll<lertakrn to 
dirPd wl1at tc<'hniral lan~nagl' shall hr Pmploncl. 
Tl1i~ ha. hcPil wi. PlY atHl safi'IY lcft to the lPgi-;lativr 
pmY<'l' anrl th('~· sc•r;n to haYI' ~L Pel thPir ri~ht in thi . 
instnnc•r in ·1wh manncr a· to lc•:wP no clonht what 
thp~· nwant tn clo ot· of what tlH•y cli1l ". 

Thrrc C'tlll llr. no donht of lhc intrnlinn of thc lcgislntnrr 
in rnaeting thr Jll'OYi:ions of rhapt('J' 7!l of thP ad of thr 
thirtirth grncral a. srmhl:v. By that art thc amount of 
m01wy reqnirNl to par tlw P\pcn. rs inrunrcl hy the 
uprrintrnclent of the ho pital for the in. anr, or hy the 

rommi .. ioner:-; of in,.anity of a county, in rapturing and 
returning an e. raped patient to the ho. pi tal, was intrnded 
to he appropriated from any money in tlw c tate trea ury 
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not otherwise appropriated. The statute falls directly 
within the class of those which have been cited, and which 
have been held for many years to constitute an appro­
priation from the treasury of the state. The word '' ap­
propriate" is not used, nor is it necessary in making an 
appropritaion of money by the state legislature. It is 
sufficient if the language warrants the construction that 
an amount of money is set apart by the iegislature for 
the purpose of meeting the expenses which it is intended 
to pay. This has been done in the statute referred to, and 
it must be held to be a sufficient appropriation by the 
Jegi lature to warrant the payment of the expenses in­
eurred when the sworn statements thereof are approved 
by the superintendent of the hospital and the board of 
control. 

December 29, 1904. 

Respectfully submitted, 
CnA . W. :MuLLAN, 

A ttorney-General of Iowa. 

'Io THE HoNORABLE BoARD OF CoNTROL 

of State Institutions. 

EouoATIONAL BoARD OF E xAMCNER - PAYMENT oF E xPENSES 

I oo RRED BY-The indi vidual members of the educa­
tional board of examiuers must file with t he execu­
tive council an itemized sworn statement of all 
expenses incurred and days' ervice for the preceding 
month, but the certificate of tbe tate superintendent 
of public mstruction need not be a ttached thereto. 

Sm-I am in r eceipt of your communication of the 4th 
instant reque ting my opinion upon the following ques-

tions : 
1. Does chapter 7 of the Jaws of the thirtieth 

general assembly repeal the law quoted, (a) as to mem­
bers of the educational board of examiners ; (b) as to per­
sons employed by said board 1 
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2. If repealed in whole or in part, is the superin­
t~ndent o.f public in~truction in any of his official capaci­
ties reqrured to certify as to anything concerning claims 
for work ~one or expenses incurred under said ection f 
If so, (a) m what official capacity; (b) to whom, and (c) 
to what shall he certifyT 

In reply thereto I beg to say: 

Fi1·st-Chapter 7 of the laws of the thirtieth general 
assembly does amend and so far repeal the provisions 
of section 3634-a of the supplement to the code as to re­
quire the member s of the educational board of examiners 
to file with the secretary of the executive council an 
itemized and sworn statement of all expenses and days' 
ervice with dates and amounts for the month preceding 

the time of filing such statement. 

Second-It does not alter or change the provisions of 
the section of the supplement to the code referred to so 
far as that section relates to the employment of per sons 
by the board of educational examiner s to assist in con­
ducting examinations. Such assistants are to be paid 
und r the provisions of the section referred to and upon 
th cer tificate of the superintendent of public instruction 
to the auditor of state as therein required. 

1'hircl-T he sworn itemized accounts required by the 
provisions of chapter 7 of the laws of the thirtieth 
general assembly must be made by the individual mem­
ber of the state board of examiner s, and no certificate 
of the superi'ntenaent of public instruction is required to 
be a ttached thereto. 

Respectfully submitted, 

January 11, 1905. 
HoN. JoHN F. Rroos, 

Superintendent 

CRAB. W. MuLLAN, 
Attorney-General of Iowa. 

of Public Instruction. 
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BoARD oF '3uPERvrsoRs - SALARY OF As EssoRs AS CENSUs 

ENUMERATORs- PERFORMANCE oF DuTIES BY AN 0FFIOER 

- (1) It is th e official duty of each as es or to take 
the ce nsus within his assessment district at the time 
specified by law, and the board of supervisors fixes 
his compensation which shall not exceed two dollars 
per day. (2) r o person elected to office has the legal 
right to refuse to perform the duties of such office. 

Des Moine , January 13, 1903. 
lioN. A. II. DAvrsoN, 

S ec1·etary E xecutive Council. 

DEAR Srn- I her ewith submit the following an w~rs to 
the que tions referred to me, r elating to the power of the 
boards of upervisors of the re pective counties in the 
tate, and the duties of as essor of the different a e s­

ment di stricts, to perform the work requir d in taking the> 
state cen us of 1905. 

First- Has the board of supervisors a legal right to fn: 
the amount of pay the assessors shall receive for taking 
the cen. us 1 

Sectiori 592 of the code provides: 

"Each township assessor shall receive in full for 
all ervice required of him by Jaw, a urn to be paid 
out of the county trea ury and fixed annually by the 
hoard of supervisors of the county at the January 
session; said compensation shall be for the succeed­
ing year, and shall not exceed the urn of two dollar· 
for each day of eight hours which said board deter­
mine. may necessarily be required in the di. charge 
of the official duties of such as e sor". 

Section 2 of chapter 8 of the laws of the thirtieth 
general assembly makes it the duty of the assessor at the 
time of asses ing property in the year 1905, and every ten 
years thereafter, to take the cen u in his township, 
municipality or division thereof, and make entry upon 
such blanks of all matters therein reauired to be enumer­
ated or returned, and return the same to the county audi-
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tor on or before the fir t <lay of J une of the cemm!-i year. 
Under thi ])l'OYi iou of the . tatute it becomes n part of 
the official duty of each a e~ or to take the C<'l1!-il1S within 
hi . a e . ment di trict in the year 1H03. 'rhe tak ing of 
such cen u. i a pa rt of th<' s n·ice~; reQuired of h im hy 
law in h is official capacity; and the board of sup •n isor. 
of hi: county i autho rize>d and empowered UU(le>r th r pro 
vision. of . ectiou 39~, to fix his compensa tion wh ich ~;;hall 
not ewe u two dollar· for each day of e>ight hourR fo r the 
time which the boaru det<'rmines may neces. aril ~' h<' re­
quired in the dLcharge of the offiC' ia l duti es of the as!-ies­
sor. 

S rconrl- Jn cac;e they do so fix their salaries, am! the 
assessors consider it too low, have they a right to refuse 
to do the work? 

Thi. que ' tion admit · of hut one an. wer: No person 
who i: (•]ectcd to an offire ha the legal right to refu (' to 
perform the <lutie of that office because he con iders the 
com]wnsation inaclequa te to the> work to he performed . It 
is clearly i h tlut~· of each assessor in hi a sessmen t dis­
tric·t to take the censu. a required hy Jaw and for the com­
pensation which is ii."ed under the statute> by the hoard of 
supervisors. uch compen . ntion should be reasonable 
an<l aclequat<' for the amount of work re>qnired iu tal<ing 
sul'h ecmm~, hut no assessor ha the right to r<'fuse to 
takP f'nrh ee>n 11s because he considers the comp nsalion 
insnflieio•nt. If any ac; , essot· who has lwrn elP<'te>d to that 
oll1f'(' for an~· reason dor>~ not wiklt to pe>rform the> clnti<'s 
of the office so far as the same relate to thr l:tkiug of the> 
cen!'n~, he should r<'sign aud some one shonM he appointed 
to perform the work reC]uired. 

Third Section 3 of chapter 8 of the Jaws of the 
thirtieth gen('ral nssemhly provides: 

""\'\rhen any assessor fails to perform the duties 
required in this chapter, such auditor shall appoint 
some suitable person to take the census as provided 
herein at as early a day as practicable, at the expense 
of the county". 
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Under the provisions of this section, if an assessor neg­
lects or refuses to take the census in his assessment dis­
trict as required by law, it is the duty of the county audi­
tor to at once appoint some suitable person to take such 
census, which shall be done at the expense of the county. 
Under such appointment, the county would be liable for a 
reasonable compensation to be paid to the person 
appointed by the auditor. 

Respectfully submitted, 
CHAS. W. MuLLAN, 

Attorney-General of I owa. 

INSURANCE-CHARACTER OF HISKS DEF INED BY STATU TE­

PowER oF LEGISLATURE to REGULATE INSURANCE Busi­
NEBs-(1) The death of live-stock by disease is nota 
contingent eve'lt which may be made the subject or 
legal insurance. (2) Unincorporated associations, 
partnerships and individuals must in every particular 
comply with the law regulating insurance in order tO­
lawfully conduct such busine5s. 

Sm-Complying with your request for an opj.nion as to 
the construction of sections 1709 and 1751 of the code, I 
beg to submit the following : 

The questions propounded under these sections and 
upon which I am asked to pass are as follows : 

1. Do the provisions of subdivision 4 of section 
1709 contemplate that an insurance company may be 
formed or authorized for the purpose of insuring live 
stock against loss resulting from death by disease i Is 
death by disease an unknown or contingent event which 
may be the subject of legal 'insurance within the meaning 
of subdivision 4 of said section? 

2. Is it not the intent and policy of the law that 
all insurance business which may be safely and legally 
transacted in this state must be expressly authorized, and 
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under the supervision of the state; and tba t the kind of 
insurance not authorized cannot be written either by cor­
porations or individuals7 

3. Do not the provisions of section 1751 of the. 
code require all companies, partner hips, associations 
and individuals who desire to engage in the insurance 
business under the provisions of chapter 4 of title IX of 
the codQ, to comply with the requirements of all of the 
sections of said chapter from section 16< 4 to section 1750 
inclusive, including the requirement to incorporate1 

4. In other words, Was it not the legislative in­
tent in the enactment of section 1751 that, while the in­
dividuals or unincorporated associations then in the in­
surance bu~iness might continue therein by complying 
with the legal requirements as to the nature and conduct 
of their business, all individuals and partnerships or un­
incorporated associations which might thereafter engage 
in the insurance business, must comply with all of the 
requirements of said chapter 41 

These questions will be con idered substantially in the 
order stated. 

First -Section 1709 of the code, as amended by the 
acts of the twenty-eighth and twenty-ninth general 
assemblies, specifically names and describes all of the 
casualties, contingent events and risks against which in­
corporated companies may insure. The legislature, 
l1aving ihns specifically defined the character of risks 
againbt which companies may write insurance, has thereby, 
under the well known maxim of law: "Expressio uni1ts 
est exclttsio alterius," withheld from such company tbe 
right to insure against casualties, contingent events and 
risks not specified in the section referred to. Tbat is, 
insurance companies organized under the laws of this 
state are permitted to insure only against the casualties, 
contingent events and risks named in section 1709 of the 
code. 

11 
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Subd ivision 4 of the section referred to provide. that 
snch companies may insure lwrses, cattle and other live 
stock against loss or damage hy accident, theft or any 
unknown or contingent event which may be the subject of 
~ egal insurance. The question, therefore, ar ises as t o 
n hcther the death of live stock by disease is an unknown 
or contingent event which may be made the subject of 
legal insurance by companies organized nuder the laws 
of this state. 

The death of a nimal s by disease is not an unknown or 
contingent event. Eliminating the ques tion of death by 
accident, against which companies are specifically given 
the right to insure, death by some form of disease is cer­
tain to occur, and it cannot fairly be said to be a contin­
gent event which may be the subject of legal insurance by 
companies organized under the laws of Iowa. 

Webster defines "Contingent": 

"1. Possible or liable but not certain to occur; in­
•cidental; casual. 

3. (Law) Dependent for effect on something that 
may or may not occur". 

'rhe synonyms of the word are gi.ven as ''Accidental; 
incidental; casual; fortuitous". 

It therefore appears to be clear that the legislature has 
not authorized companies organized under the Jaws of this 
state to insure live stock against death by disease. 

Second-The conclusion reached in the first clivi ion of 
this opinion is an answer to the second question upon 
which my opinion is asked. No company organized under 
the laws of Iowa can legally insure against any casualty, 
contingent event, or assume any ri k, which is not ex­
pressly authorized by statute. 

Tllit·d-While I am not prepared to say that the pro­
vision of section 1751 of the code permit only incorporat­
ed companies to carry on the business of insurance in 
this state I am clear that all unincorporated associations, 

' 
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partner>'bips or indi,·idual · lllttl't, in \'cry partieulnr, 
fully comply with the law regulating insnrnnrr ntlwr 
than life before ther are entitlrd to issur polieies of in­
Rllranee upon an~· of the ri!;ks permitted hr seetion 170!1 
of tl1t> eotle. 

Rnl'h unincorporated as. ocia lions, pa rtner::.hip:-; or in­
diYif1uals must have the amount of capital rcquirCll of in­
coq Him!Pd <·ompanies, and are suhject to examination hy 
the a uditor as ar p corporatiom; organized for the purpo e 
of mi-r~·ing on an in urance husinc.>ss, and have no rig11t 
to i~sue pol icies fo r :my pur pose until they have received 
the ccrti fir ate of the auditor authori zing them to do busi­
llesR wi1hin tllP stat c.>. Such a ssociati ons, partner ships or 
imliYidual;; aTe limited to tbe class of riRks which incor­
porated rompani<'s are permitted to insure against, and 
must make their· annual statements to the auditor as is 
r r CJnired of such incorporated companies. 

Under tLe provisions of section 1747 of the code, any 
pe1·son, n. soc·iation or partnerRhiv which issues policies 
o: ~JJ surmH'I' without J1aving fully complied with the pro­
YHn~ns of r•hapter ..J: of titl e L"'\: of the code, is guilty of 
a llll stlemeanor and Jiahle to a £ne of one thousand dollars 
aJlfl to imprisorunrnt in the county jail for one year. 
E\'cry sucl1 association, partnership or individual stands 
upon the Rame footing as an incorporated insnrance com­
pn11r, so far as the r·omplinnce with all of the provisions 
~f l'hap_1Pr ~ of titlP IX, rt-lating lo the manner of carry­
mg on ms11ranee husinrss in the state, is roncerned. 

U 111ny lw Hngg<>stc•d, as has been urged 1wfore the in­
<:uranr'C department of the Rtate, that it is the right of 
every illflividual within thr> state to enter into a contract 
of in>'nran{'e with another, and that anv Rtatuto which 
attempts to prohibit sueh rontract is mw~nstitutional be­
rause it abridges the liberty of contract; mHl that it 
follmn;, thrre.fore, that an unincorporated association, 
partnrrship or individual has thr rigLt to enter into con­
tracts of insurance and to insure against risks, casualties 
and contingent events without complying with the pro­
visions of the statute referred to. 
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With this contention I cannot agree, as it is clearly the 
right of the legislature to regulate the business of in­
surance and to provide the manner in which it shall be 
conducted within the state. The recent caM of Brady v. 
Mattern, which is reported in 100 Northwestern Reporter, 
at page 358, is directly in point upon this question, and 
Mr . .Justice McClain, speaking for the court, after a care­
ful review of all of the cases bearing on the question in­
volved, said: 

''It is hardly necessary to now enter into any dis­
cussion of the right and duty of the legislature to 
regulate the various businesses conducted by bank­
ing, insurance and building and loan associations. 
Such right and duty have been recognized by legis­
lation in practically all of the states of the Union; 
and conceding, as we must, that such legislation is 
valid, that is, that these various forms of business · 
may properly be regulated by the legislature in the 
exercise of the police power, we reach the conclusion 
that it is within the power of the legislature, if, in 
the exercise of its discretion, it sees fit to so enact, to 
limit such business to incorporated associations". 

The legislature of Iowa has undertaken to regulate the 
business of insurance within this state, and, by the pro­
visions of section 1751, has declared that such regulation 
applies equally to partnerships, individuals and unincor­
'porated associations. The provision of the legislature 
does not prohibit the business of insurance; it regulates 
it. It in substance says to all persons, partnerships, 
associations and corporations: If you wish to carry on 
the business of insurance you must provide the capital 
r equired by statute, submit your affair s to the examina­
tion of the auditor of state, and obtain his permit to 
t ransact an insurance business under the laws of the 
state. That such power exists in the legislature cannot 
at this time be questioned. 

The conclusion which must therefore be reached is that 
no individual, partnership or unincorporated association 
is authorized under the laws of Iowa to insure live stock 
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against death by disease; nor can any uch individual, 
partnership or unincorporated association tran act or 
carry on the bu iness of insurance within this state un­
less surh individual, partnership or a. social ion has com­
plied with the provi ions of the statute regulating in­
surance other than life. 

Tile conclusion reached under this division of the 
opinion fully answers the fourth question submitted, and 
it is not necessary to give further specific answer thereto. 

Respectfully submitted, 
CRAS. W. MULLAN, 

.January 23, 1905. 
Atto1·ney-Gene9·a7 of Iowa. 

RoN. B. F. CARROLL, 

.Audito1· of State. 

BoARD OF CoNTROL-Power to Designate and Approve the 
Institutions which Shall Have Charge and Control of 
Chiltlrcn Committed under Chapter II, Acts of 1'hir­
tieth General Assembly. 

Sms-In 1'e~ponRe to your request contained in your 
communication of AuguHt -ith, in which you nsk my 
opinion upon the following quc>stions: 

1. Is the hoard of control of state instilnliom; of 
Iowa authorized to desig-nate and approve the Soldiers' 
01·phnns' Home to receive normal neglPcted and de­
pendent ehildr<>n under the act sperifiecl, the l nsti tution 
for Jt'eehle--minded Cllildreu to receive feeble-minded 
children of those classes, the Industrial School for Boys 
to rereiv£> flelinquent boys and the Industrial School for 
Girls to rPceivc delinquent girls T 

2. If you answer the foregoing question in the 
affirmative in whole or in part, from what fund or source 
can the institution or institutions which may receive such 
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children on our designation and approval obtain the 
money neces. ary for the support of children committed 
thereto7 

3. Since the board of control of tate in ti.tutions 
helieves the institution named are proper ones to receive 
the classes of children as specified, is it the duty of the 
hoard to de. ignate and approve them for that purpose, 
or has it the lawful right to elect whether to do so or not1 

I respectfully submit : 

Fi1·st-Sectiou 14 of chapter J 1 of the act of the 
thirtieth general assembly lodges in the board of con­
trol of state institutions the power to designate and 
approve the institutions and a ociations which shall have 
charge and control of the children committed under tl1e 
provisions of said act; and it i. clearly within the power 
of such board to designate U1.e Soldiers' Orphan ' Home 
at Davenport as a proper in titution to which normal de­
pendent children may be sent by the courts. It is equally 
within the power of the board to designate the Institu­
tion for F eeble-minded Children, and the Industrial School 
at Eldora for delinquent boys, and the Industrial School 
at Mitchellville for delinquent girl . 

SPcond-The co t of the sup11ort of the children ent to 
the institutions designated by the board of control of 
state institutions must be paid in the same manner as the 
cost of the support of other inmates of such in titutions. 

Section 2691 of the code appropriate., out of any 
money in the state treasury not otherwi e appropriated, 
or so much thereof as may be needed, twelve dollars 
monthly for each child actually upportecl in the orphans' 
home and home for destitute children at Davenport. 
Similar appropriations are made for the support of the 
children in the institution for the feeble-minded and in the 
indu trial schools of the state. These ·appropriations 
provide a fund for the payment of the cost of the support 
of the children committed under the provi. ions of chap­
ter 11 of the acts of the thirtieth general assembly. 
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Third- ... ection 1± of the act provid<'s that tll<' 1>oard 
of control ,hall designate and approve thP in~ti1utions 
and a:--~oeiations to have charge of the .in \'eniltos <·om­
mittetl under the art. Tlw languag(' of the provision is 
maiHlatory and ruu:-;t, in my opinion, he com;trned as re­
quiring tlH' board to d<'signate nnd approve the institu­
tion:-; to whid1 , udt children may he conm1itted. That is, 
tlw hoard mu. t net according to its be L judgment and 
discretion. 

.1 anuar~· :2-1, Hl05. 

R<'sp<'ctfnlly submitted, 
CHAS. "\Y. :MULLAN, 

Attorney-Genrral of IolCa. 

To TilE IfoNoH\BLl' BoARD OF CoNTROL 

of , fnlr• Institutions. 

BoARD oF l\lEDIOAL ~~XAMrNERs-AuTHORrTY TO SuBPOENA 

Wn·NESSEs--:\TUMBER OF ExAMlNATIONS BY APPUOANT 

FOR CERTIFIOATE TO PRAOTIOE - (1) 'l'he State Board of 
.\1edical Examiners ha. no power to compel the attend­
ance of witues8es in any investigation before it. (2) 
'l'he statute does not limit the number of examinations 
which may ue taken by an applicant for license to 
practice medicine. 

Sm-Complying with your l'N[lH'St of the 20th iu.-tant 
for m~· opinion upon the following questions: 

1. £JaR tlw state hoard of medical examiners 
authority to subpoena witnesse::; before it in the investi­
gation of charges against physicians, or in determining 
tLe standing of medical colleges; and if such authority 
existR, is a constable or other peace officer rompelled to 
serve a subpoena requiring attendance of such witnessesT 

3. How often cau an applicant for a certificate 
to practice medicine or osteopathy be admitted to exam­
ination T 



16S REPORT OF THE A'!TORNEY·OEliiERAL. 

3. lias the hoard a right under the statute to 
admit applicants for certificates to more than two exam­
inations, and if so can the board prescribe what the 
limit shall be? 

J respectfully submit: 
First-State boards and comm1 s1ons of the character 

of the state board of medical examiners are clothed 
onlv with the authority which is expres ly given by 
statute, and with such incidental powers as are necessary 
to the performance of the duty imposed upon them by 
law. The power to subpoena witnes es and compel their 
attendance exists as a part of the sover ign power of the 
state, and such power can only be conferred upon in­
ferior bodies or tribunals by express statutory enact­
ment. 

There is no provision in the statute authorizing or em­
powering the state board of medical examiner s to issue 
subpoenas for witnesses and to compel their attendance 
in obedience thereto. In the absence of such statutory 
enactment, the power does not exist. The board there­
fore has no power to compel the attendance of witnesses 
in any investigation which it desires to make. 

This being true, a constable or other peace officer of the 
state is under no legal obligation to serve a subpoena 
issued by the board. 

Second-! find no provision of the statute that limits 
the number of examinations which may be taken by an 
applicant for license to p ractice medicine. Section 2576 

of the code provides : 
11 Anv one failing in his examination hall be 

entitled to a second one within three months there­
after, without fur ther fee. If any per on shall by 
notice in writing apply to the sec.ret3:r y of the. boa;d 
for an examination or a r e-exammat10n, and .tt fa~s 
or neglects for three months th_ereafter to g~v.e htm 
the same, he may, notwith tandmg any prov1s10n of 
this chapter, practice medicine until the ~ext regul.ar 
meeting of the board, without the reqmred certifi-
cate. " 
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The fir t clau e of the pro·<:i~ion quoted does not 
attempt to limit the number of examination which may 
be taken by an applicant. It simply provides that if he 
fail in hi. first examination, he is entitled to a second 
within three months therE-after, without paying any 
additional fr.e. The applicant must pay the fee required 
by tatnte for an~· examination taken by him after the 
S<'rond examination. 

Nor do T find any authority conferred upon the board 
to limit, b:; resolution or otherwi e, the number of exam­
ination~ whirh may br. taken ])y an applicant, if he pays 
the fer rrqnired by statute therefor. Such power must 
be ronferred hy statute hC'fore it can be exercised by the 
board. 

The ln~t t•lnn e of the statute above quoted simply 
giv<'s nn npplirant the right, after hr has applied in writ­
ing to the S~'rrrbn~· of th<' lJOarcl for nn examination or 
a rr.p_-nmination. :mrl thr l1oartlneglects for thre<' months 
therraftN to giw l1im thr ~am<', to practice medicine 
until thr nfl.·t re!!nlar meeting of the hoard, without the 
rPquin'cl rertifiratr. Tmlcr this provision I think it is 
clflar that l1r mn. t appear at the ll<'Xt regular meeting and 
take tllfl e.·nrnination if 1w wi. he~ a certificate. If such 
exnmination 1 his fir t. hr i~, within thr<'c mon thR thPrc­
aftcr. entitled to a ~<>rowi <'xamination without paying 
llll ntJdjtj,)nrtl fer. ff hP fails in his . ('COnn exam innti011

1 

hfl lo c his right to prar.tice nwcl icine undH the notice 
pro,·idNl for h~·. tatnte, ancl is not entiUed to take anothr r 
e.xnminntion <>:rept upon the payment of the statu tory 
fee. 

.January 24, 1905. 
Da . . r. F. KE ·Nr-:nY, 

RflRpectfully submitted, 
CnAs. W . MULr~AN, 

Attorney General of I owa. 

Scr·retary S tntr Bnard nf Il ra lth . 
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REGISTRAR oF VITAr, STATI TICs-CoMPEN ATION oF- The 
registrar of vital statistics in cities is the health officer 
thereof, and i nut euti tied to receive any other sal­
ary or compensation than that fixed by the local 

authorities. 
Sw- Replying to your favor, enclosing letter of 

Strong and Whitney of Siou.' ity, in which my opinion 
i asked as to the compensation to which the regi irar of 
Yital statistics in cities exceeding ten thou and in popu­
lation, is entitled, I beg to ay: 

Section ~ of chapter 100 of the acts of thE> thirtieth 

general a sembly provide : 
"Local registl·ars of vital stati tics hall be the 

health officer. of citie and the clerks of townships". 

· nder thi. provi:ion of the statute the health officer of 
every city in the state i. made the local regi trar of vital 

s tati stics . 
Section 6 of the act, which provide for the compen-

sation which such local r gi. trars are entitled to receive, 

contains thi. provision : 
"Provided further, that city r egi trar of cities 

having ten thousand population ?r more by .the last 
nited States censu. shall r ece1ve no pectal com­

pensation other than' that included in their salaries 
for acting as rE>gi strars under thi s act." 

The thouO'ht which ap11ears to have been in the minds 
of th legi lators in enacting thi provision is that the 
health officers in cities having a population exceeding ten 
thou. and, would receive, from U1e cities in which th Y are 
appointed, a alary ufficient to compensate them f?r .the 
duties imposed hy chapter 100 of the acts of the tlnrbeth 
gen<'ral assembly; and that they . hould receive no other 
compensation for that work than the alary so fixed by 

the local authoritie 

Janna ry 24, 1905. 

Re pectfully submitted, 
CnAs. W. 1luLLAN, 

Attorney-Genera~ of Iowa. 

DR. J. F. KENNEDY, 
Secretary State Board of Health. 

REPORT OF TilE ATTORNEY-GENERAL, 171 

'l'AXATJON- PAYMENT OF 'J'AXE t:.·nER PROTE T The 'l'rea­
ure:· of tate may recei\'e taxe paid under protest, bnt 
he IS under .no obligati~n to receive or file such prote t, 
or embody m tbe recmpt given tbe fa.ct that prote ·t 
was made. 

'm-1 ht>g to acknowlP<lge the l'l'eeipt of your favor or 
the :::!.J-th iul-'tnnt in which yon request the adYiee of the Jaw 
department of the state us to tlw following questions re­
lating to th • payment of li.ixes to the state treasurer and 
the is:natl<'l' of rPrript tlwrefor: 

1 ·where payment is tendered under protest, the 
prote:t !wing written and ac<"ompanied hy a r quest that 
we fi]p the same in the offiee. 

2. \\'h t' t'e the prott-st is written but without r£'­
qnest to file. 

3. \VherP the protest is verha1-
and rcsppr'tfully sulnnit thP following optmon thcrPon: 

l•'ir8l-Any pet·son who is n•quin•d to pay tax<'. to the 
trPasurer of statP may, if he believes thai ·nch taxt>s are 
ille~ally exa!'ll'(l from him, pay the Rame under protest, 
anrl it i · the duty of the tn•asnrer of state to receive the 
ta l' · :-o !PntlPrrcl, althongh paicl uncl<'r prot<'st by the 
per on t rom "·!com the san1p at'<' eolleded. 

Sl'cond-'rheJ'<' is no obligation rcsiiug upon the Rtate 
tnasurPr to n•<·<·in and fill' any writtPu protNil wllirh 
may a<'<'OlllJJHny a paynwnt of tax<'s. 

Third- WhPre the prot<•st is in writing and no rcqu<'st 
i<> made to file the i'lllllll', tlw lt·Pal-'urer of state is under 
no ohligation to reeei\'P sn<'h writtPn prot<'st or to r tain 
the , arne. 

Fourth-Where tlte protc. t is verbal, it is th duty of 
the treasurer to rec<'ive thE> taxes offered by the taxpayer, 
and in either case to issue his receipt therefor. It is 
no part of the duty of the treasurer to embody or write 
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in the receipt given, the statement that the taxes for 
which it is issued were paid by the taxpayer under pro-

test. 

• January 25, 1905. 

Respectfully submitted, 
CHAS. W. MuLLAN, 

Attorney-Geneml of Iowa. 

lioN. G. S. GILBERTSON, 
Treasurer of State. 

}I'EES AND ExPENSES OF STATE BoARDS AND DEPARTMENTS 
oF STATE-CHAPTER 7, AoTs oF THE THlRTIBTH GEM· 
ERAL AssEMBLY CoNSTRUED-It is held that the auditor 
of state and the trea urer of state must keep open 
accounts of such funds that arise from moneys received 
as fees from state boards and officer~, and any unex­
pended balance thereof cannot be covered into the 
general fund~ of the state treasury. 

Sms-I beg to acknowledge the receipt of a communi­
cation from your Secretary, fr. A. H. Davison, inform­
ing me that you desire my opinion a to the date at which 
any balance of funds or fees deposited in the state treas­
ury under the provi ions of section 1 of chapter 7 of the 
acts of the thirtieth genHal as~embl~', or other funds 
which arc ubject to the payment of the expenses and per 
diem of members of boards, commissions or departments 
of state and state officers, which the executive council 
is required to audit under section 3 of the act, shall be 
covered into the general funds of the state treasury. 

In response to such request I beg to submit the follow-

ing opinion : 
The question is not without difficulty. Chapter 7 of 

the a t of the thirtieth genl'ral a .. embly provide an 
entirely new method for the payment of expenses and per 
diem of members of boards, commissions and depart­
ments of state and requires that all money received by 
such boards, c~mmissions and departments shall be paid 
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int? the state treasury, and the expen es and compen­
sation of the members of the board and commissions 
shall be paid by the treasurer of state out of the funds 
paid into the trea ury by uch boards and commis ions 
after all item of per diem and expense are approved b; 
the executive council . 

Rection 3 of the act further provides: 

"The treasurer of state and auditor of state 
shall each keep an account of the moneys paid in 
unrlc! the provision of this act, where the law now 
prov1de or may hereafter proVIde that the amounts 
allowed ~or per diem and expen es shall be limited 
to or pazd from fees collected. The auditor's war­
want hall be drawn against the funds realized from 
such fees, and Folla ll not xcecd the amount thereof." 

Under this proYision, the treasurer of state and audi­
tor of state are required to keep an account of all the 
mozlc>ys paid in to the state treasury uude1· the provisions 
of chapter 7 of the acL of the thirtieth general a -
sembly, and to pay from such accounts the expenses and 
per diem to which members of boards and commissions 
are entitled, after the accounts thereof have been audited 
by the executive council. 

All proyision~ of the code, wJ1ieh nrc in conflict with 
chap~er 7 of the acts of the thirtieth general assembly, 
relatmg to the disposition of the moneys received hy 
tate boards and commissions, and the manner in which 

the members thereof were paid their per diem and ex­
pense~, are repealed by chnptrr 7 of the acts aforesaid. 
'l'he provision of that chapter mu t be held to control the 
dispo ition of all money received by such boards and com· 
missions and the manner of payment of the per diem and 
e. pen ·cs of their members. 

The treasurer of state and auditor of state are 
directed to keep accounts of such funds received by them, 
and there is no provision in the act referred to for cover­
ing such funds, or any unexpended balance th.ercof, into 
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the gf'neral func1s of the state treasury. In the ah cnce 
of Slll'lt a provi. ion, I think that ehapt(•r 7 of the ads of 
the tltirtiPth genHal assemhlr must he con trued to re­
quire the trPa~urer of . tate and the auditor of . tate to 
kPep OJ>C'Jl ac•r•onnts of :mrh funds for the payment of the 
per dic•m and expcns0. provided for in the act, and that 
surh funcls or any unexpended halance thereof cannot , 
uncl<'r the e.·isting law, he covered into the general funds 
of the state treasury. 

January 27, 1905. 

R espectfully submitted, 
CriAs. '\V. M u LLAN , 

Attorney-General of I owa. 

To TilE IIoNORABLE ExECUTIVE ouNCIL 

of the State of Iowa. 

ScHOOL ELECTIONS- REGISTRATION OF VoTERs-The statute 
requites a. registration of electors at all elections in 
school districts having a population of five thousand 
or more. 

Sm- 1 am in receipt of your communication of the 31st 
instant, enclosing a letter of 1\Ir. A. J. Edwards of Water­
loo, Iowa , in :vhich you ask for an opinion as to whether 
in school districts having a population of five thousand 
or more a regi tration of the electors is r equired at an 
election of such district. In compliance with such re­
quest I beg to submit the following opinion: 

Section 1078 of the general law, providing for the r eg­
istration of voters at general and special elections, con­
tains the provision that no registration of voters for 

school elections shall be required, and such provision 
will be effective, unles it has been repealed, either 
directly or by implication, or is controlled by other special 
provisions of the statute. 
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Section :!/j,) of the c·ode providt>": 

•· E::!'!t :-<:hoof r·orporation having fi\'1' thonsnnd or 
nwt·p mh_alnt:u~b, may he di\·idPd into not morp than 
fin• pn•<·t~wts, Ill <·ael~ of' whit•h a poll shall liP hPld at 
a <'OHn>mcnt placP. tiwd hr the hoard of dit·PI'!or:-<, 
(o1· th(• l'l'<'ep_IIOII ol the hallob of tit<' Yotcrs rPsi<ling-
111 nch prec·.md. . \ .·Pparatp re~istt•r of tlw vote~s 
of t'af'h. pr<>c·md shall hi? prl'parp<l h~- tlw hoard fmm 
!Ill' reg1. IPr· of tf~p pfpdor,.; of an~· cit~ includ£><1 with­
Ill • ndt r_orporatwn, nncl for that purpos(' a ropy of 
. w·h regtsiPr of Plt•rlors shnll he fumi:ht?cl !Jy the 
clerk of the city !o the hoard of director.. I3efore 
(•flf'h ammnl mePtmg, iher-;e registers shall he revised 
m.td co~Tederl hr <'o.mpari 'On with the last r<'gister 
ol . ol£'<'!tons of uclt c·tty, and sha ll bav<' the . amc force 
l_liHl <'fic>d nt ~wlt oo l mee tings lt <>ld under this . eection 
m ~csped to ih~ reception of votes thereat, a the 
regtst l'r of Pll?rhon has hv law at general electio11s . . . " . 

Thi: Hecti on of the eode waR amended by the enact­
men t ot' <'hnpt E> r 103 of the nets of the twcnt_v-eightlt 
genPral a semhl,\·, hy HLI·iking out the word s "not morP 
than fivl' Jli 'Pc·irwt " in the third line, nnd inserting in lieu 
tl!creof; ' ' F;tu•lt IIUJ11her of preeind ns the hoard of 
clrr!' tori! hall clt?termine". 

Tt wa n •ain nmt•ndPt1 hy <'hapter 1:.:!;) of the adH ·of 
tho. twPnty-ninth g<•neral a semhly, by nh!'ltituting a 
penotl for t hi' ~Pnti - Polon after the word "<>ledions " nt 
Utt' PtHl. of th1• tltiriPt•lllh litH•, :mel imwrting after 
RUf'h pet·tod t he following proYi Aion: 

. ' "Phe IJOard of dirt?ctors of surh school corpora­
tiOn,. ott or he fore. tlw In t ~f ondny pr<>reding such 
~lertwn, .• hall nppolllt two smtahle persons to be reg­
Istrars m <'ac}~ of the eleetion prec·incts of such 
:o;choo_l corporattnn for the rE>gi tration of votrrs 
t.l:e~e1~ , who sh~tll ltav<> the snnw qunlifirntions llf! 

1 egt. b a_rs nppomted for general elections, and shall 
quahf~: m the same manner and receive the same com­
pen: abon, to he paid hy the . chool corporation. The 
re~strars s~ll meet on the day of election at the 
votmg place 10 the precinct in which they have been 
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appointed, and shall hold continuous session from 
nine o'clock in the forenoon until seven o'clock in the 
afternoon. Any person claiming to be a voter and 
who is not already registered in the proper precinct, 
may appear before them in the election precinct 
where he claims he is entitled to vote, and make and 
subscribe under oath a statement in the registry 
book; which oath and statement shall be of the same 
general character as that prescribed by section 1077 
of the code, and shall thereupon be granted a certif­
icate of registration." 

Were it not for the provision of section 1078 quoted, 
it would be at once conceded that section 2755, as amended, 
requires the registration of voters at school elections in 
districts having a population of five thousand or more. 
The legislature has specifically provided the method and 
manner in which such registration shall be made, and has, 
by two amendments made since the adoption of the code, 
recognized that the provisions of that section require the 
registration of voters in such school districts. 

It is a well settled rule of statutory construction that 
where there is a specific act of the legislature covering a 
particular subject, general statutes relating to the same 
subject, if repugnant to the special act, must give way and 
the special statute will control. 

Section 1078 is· a part of the general election law of the 
state, and will control, except where the legislature has, 
by specific enactment, declared a different rule to exist. 

Section 2755, as amended by the acts of the twenty­
eighth and twenty-ninth general assemblies, is a part of 
chapter 14 of the code, which relates to the system of 
common schools in the state. The chapter is a specific 
act relating to the particular subject of common schools, 
and in that sense is special in its character. 

The provisions of section 2755, which relate to the 
registration of voters in school districts having a popu­
lation of five thousand or more, must therefore be held 
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to control the question of ·uch reo-i ·tration, and to re­
quire a registmtion of electors at all elections in ,chool 
di tricts having B population of fh·e thousand or more, as 
therein provided. 

.T anuary 31. 190i>. 
lioN. Jon.·];,, Hmos, 

Respectful!~· submitted, 
0HAS. IV. ~fULLAN, 

.Attorney-General of Iowa. 

Supr.rintende11f of Public lnstrucfion. 

CoNVIOTs- J>rsoH.&ROl!. oF FROM STATE PENITENTIARY- A 

prisoner in a. state penitentiary must serve the full 
term for which be was sentenced, which term shall be 
computed from and including the day on which he 
was received, and exclusive of time spent in solitary 
confinement. 

Des Moines, February 2, 1905. 
liON. N. N. JONES, 

Warden of Penitentiat·y, 
Fort Madison, Iowa. 

DEAR Srn- - I am in receipt of your favor of the 1st 
instant in which you request my opinion as to the con­
st.ru<"tion which should he given section 56 2 of the code 
relating to !he discLarge of convicts from the peni­
teutiaries of the ·tate. 

This section provides: 

'?~o conv_ict shall be discharged from the peni­
tenbary nnhl he has remained the full term for which 
~e "as fientenced, to be computed from and includ­
mg th_e day on wl~ich he was received into the same, 
cxclusrvc of the tnnf' ~e ~ay hare been in solitary 
con~nPmcnt for any vrolatton of the rulNl aml reg­
ulatiOn~ of the prison, unless he he pardoncr1 or 
othennf.IP reh~Bsed hy legal authority." 

The ~anguage of this section is clear, explicit and 
suA?epbble ?f but one construction, and that is, in com­
puting the time which a prisoner must serve in the peni­

tl 
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tentiary under a sentence imposed upon him, the time 
during which he has been in solitary confinement for any 
violation of the rules and regulations of the prison, must 
be excluded from the computation; that is, the prisoner 
must serve the full t erm for which he was sentenced and 
such term shall be computed from and including the day 
on which he was r eceived into the penitentiary, exclusive 
of the time he may have been in solitary confinement. 

The provisions of this section must be read in and as a 
part of every judgment by which a prisoner is sentenced 
to serve a term in the penitentiary, and such judgment 
must be construed as fixing the term of the sentence which 
the pr isoner shall serve, exclusive of the time be is in 
solitary confinement for any violation of the rules or 
regulations of the prison. 

This construction does not add anything to the term 
for which the prisoner is sentenced; it simply excludes 
from the computation of such term the time he is in soli­
tary confinement. 

This question was submitted to my predecessor, Mr. 
Remley, and his opinion given thereon is in accordance 
with the conclusion which I have reached. 

Under our statute it is clear that the time during 
which a prisoner is in solitary confinement is no part of 
the sentence which he is required to serve under the judg­

ment of the court. 
I am, 

Yours very truly, 
CHAS. w. MULLAN, 

.A.ttorney-G ene ral. 

'l' AXATION-LIABI LIT Y OF MEMBERS OF 'l'HK NAT IONAL GUARD 

TO PAY P oLL 'fAx- Members of the National Guard 
during t heir t erm of service cannot be required to pay 
a poll or capitation tax. 

Sm-In compliance with your request for an opinion 
as to whether the members of the Iowa National Guard 
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are. exempt from the payment of the capitation ta 
,q~ed by subdivision 2 of section 1303 of the code ~0 ~~ 
lened on each m~le re ident over twenty-one years of 
age, I .beg to subm1t the following: 

<'ctJOn 2209 of the code provide : 

. . "Ever. offi~er and soldier of the guard hall be 
cxe1npt. from JUry dut~ and poll tax during hi term 
of sen· tee • • • . " 

. The qu<'sti~n which th<'n arises is whether the capita­
bon tax, r.ccpnrcd to he levied on each male resident over 
t~te age of . twenty-one years under the provisions of sec­
t~on 1303, 1s. a poll tax wi th in the meanincr of the provi­
SIOIL of :-;echon ~209. 

P oll tax is defined by Bouvier as-

" Capitation tax; a tax a ses ed on ever y head, i. 
e., on every male of a. cer tain age etc., according to 
statute." ' 

The definition given in the American and E r h E 
cloperli n of Law is : ng lS ncy-

" A ~oll tax or capitation tax is a tax for ifi 
sum la1d _upon the individual simply, witho~ts~!~er~ 
ence to Ins property, business, or employment.'' 

'1'his dcfini tim. ,s .support<>d by the following cases: 
If yltou t' . Umted States, 3 Dall., 171; 
Hcnd-Moner Cases, 18 Fed. Rep., 135. 
Glasgow v. Rowse, 43 Mo., 480; ' 
Gardner v . Hall, 61 N. C., 21. 

In. Hylton v. United States, supra, it is said by Mr . 
Jushce Chase: 

a ~~I .a~ inc~i~ed to think, but of this I do not give 
h J t~ICial O~llll~n, that the direct taxes contemplated 

y rl consb~nhon, are only t.wo, to-wit a capitation r ~O tax, Simply, wi thout regard to property pro­
} esd1?,n or any other circumstance; and a ta~ on 
an . 
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These definitions are logically corrert and, under the 
authorities cited, the tax provided for in subdivision 2 
of section 1303 must be held to be a poll tax and to fall 
•within the provisions of section ~:209 whi<'h exempt every 
officer and soldier of the National Guard from the pay­
ment of poll tax during his term of service. 

I am therefore of the opinion that the memher s of the 
National Gna1·d dn r ing their terms of service cannot law­
full y be r equired to pay tl te capitation tax required to be 
levied hy the provisions of section 1303. 

F ebruary 6, 1905. 
H oN. W. II. THRIFT, 

Respectfull y submitted, 
CHAS. W. MuLLAN, 

A ttorney-Gene ral of I owa. 

Adjutant General of I otw. 

INsmuNoE- AGENTs' LroENSE FEEs-Fees pa.id to the audi­
tor of state by a.u insurance company are held by him 
as trn1tee until the license is issued. 

Sm- I am in receipt of your favor of the 2d instant, in 
which you request my opinion as to when the money re­
ceived by you from insurance companies for the purpose 
of paying for licenses to be issued to the agents of such 
companies, is required to be paid into the state treasury 
under the provisions of chapter 7 of the acts of the thir­
tieth general assembly. In compliance with your re­
quest I beg to submit the foJlowiug: 

Th<- money received by you from insurance companies 
to be applied in payment of the licenses which you are 
required under the statute to issue to its agents, must bs 
held by yon as trustee of such insurance companies until 
you have made the proper investigation for the purpose 
of determining whether the licenses requested by the in­
surance companies should issue or not. Suc1i mone7 
does not become the property of the state until the 
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licenses reque.•ted hy the insurance companies haYe been 
if'sned by ~·on and the money appliNl in payment tlwreof. 
.After you ha,-e im·e,tigall'<l thl' <'Ondition of an insurance 
company applying for l iepn,t» to its agents, and have 
issued such lice'"'"' as requested, and applie<l the money 
receiv<'d by you from thP company in payment of such 
l icenses, the money t lH'n heC'OmPs the p rOJWrty of the 
state and should be paid O\'er to the t r~a surer of state 
by the fifteen th day of the following month. 

F Pbrua r y 6, 1905. 
IloN. B. F. CARROLT,, 

Re~pC'('tfully submitted, 
OnA~. W . MuLLAN, 

A tto m ey-General of Iowa. 

Audito r of S tat e. 

CoLLATERAL I NHERITANCE TAx- REPORT OF CooNTY ATTOR­
NEY ro TREA.SUitER OF RTATE- COMPENSATION- (1) A 
county attorney is not entitl ed to a reporting fee upon 
any estate other than that in the county in which he 
holds office. (2) The maximum reporting fee of tbe 
conuty attorney is twenty dollars. (8) The county 
attorney who discovers and reports an estate snbjed 
to tax is en titled to the fee. 

Sm- I am in r eceipt of your favor of the 7th instant 
in which you r equest an opinion upon the following ques­
tions: 

1. Is a eouuty attorney autbm·ized to report an 
estate or property which is in a county other than that in 
which he holds office and whiC'h is liable to pay collateral 
inheritance tax, and to re('eive the statutory fee for re­
porting the same1 

2. If au estate is reported of sufficient value to 
entitle the attorney reporting the same to the maximum 
fee of twenty dollars, and afterward he or his successor 
in office discovers additional property belonging to the 
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estate subject to collateral inheritance tax, may a report­
ing fee be legally paid based on the tax collected on the 
value of the property subsequently di covered 1 

3. If the tax collected from an estate on the value 
of the property as originally :reported is not sufficient to 
entitle the attorney reporting the same to the maximum 
fee, can a reporting fee be legally paid to his successor, 
based on the tax collected on the value of the property 
subsequently discovered, provided the total reporting fee 
does not exceed twenty dollars T 

These questions will be considered in the order stated. 

First-Section 1477-d of the supplement to the code 
provides: 

"It shall be the duty of the county attorney of 
each county to report to the treasurer of state the 
death of all persons whose e tates are liable to pay­
ment of the collateral inheritance tax, and the de­
scription of any property located in the county 
liable to such tax, and to perform such furth<:>r legal 
sl:'rvices in the enforcement of said tax as he may be 
directed to do by the treasurer of state • • . '' 

Rule 6 of the rules adopted in accordance with the pro­
visions of section 6 of chapter 37 of the acts of the 
twenty-seventh general assembly provides: 

"It shall be the duty of each county attorney to 
make examination from time to time of all reports 
filed with the clerk by admini. trators, executors and 
trustees, pursuant to law or the provi . ions. of th?se 
ruleR· also to make exarrunation of all foretgn Wills 
offer~d for probate or recorded within his county, ~s 
well as of the records of rleeds and conveyances m 
the recorder's offire of said county, and if from such 
examination, or from information or knowledge .com­
ing to him from any other Rource, he finds or. b~heves 
that any property within his county, .or w1thin the 
jurisdiction of the district cour~ of satd cou_nty, has 
since ,July 4, 1896, passed by W111 or by the mtestate 
laws of this or any other state, or by deed, gra~t. 
sale or gift, made or intended to take effect, m 
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posse ion or enjoyment after the death of the l tn­
tor donor or grantor, to any per, on other than to or 
for' the u e of the father, mother, husband, wife, 
lineal descendant, adopt d child, the lineal descPnd­
ant of an adoptrd child of a dererlent, or to or for 
charitable, educational or religious soci tie , or in. ti­
tutions within this state, he shall make report there­
of in writing to the clerk of the di trict rourt, em­
bodying in uch report, so far as he is able, all the 
fact m<'Dtionerl in rule 2 of these rules, and cause the 
notice required by rule 3 hereof to be properly given 
and returned." 

Rule 7 provide : 

"The county attorney shall also attend and make 
report to the rourL concerning the progress of all 
case pending for the rollection of such tax, together 
·wi th any other facts which, in his judgment, may aid 
the eomt iu enforcing the general observance of the 
eollaternl inhl:'ritance tax law." 

Thr . ta tnte and rules referred to require each county 
attornry within the state to act in hi s official capacity 
in reporting estates which are liable to pay a collatrral 
inhrritanre tax. That is, hy such stntnte and rules it is 
made a part of the official duty of each county attorney 
to report to the trea;,nrer of state e tates ancl property 
which should pay the rol lateral inheritance tax fixed by 
law. For the performance of such duty each county 
attorney is PntitlPd to a compcn. ation of ten per cent of 
the tax payable to the state, but such compensation shall 
not exrcC'd the sum of twenty dollars in any onP estate. 
Thr reporting of c:uph C'state and property to the treas­
urer of statr being a part of the official duty of each 
county attorney, it can only he required of him in the 
county in which he holds office. 

It follows as a corollary that a county attorney has no 
authority to make report of any estate which may be 
liable to pay collateral inheritance tax which is located 
in, and must be administered upon and settled in, any 



184 REPORT OF THE ATTORNEY-GENE RAL , 

county other tban that in which he bold office and m 
which he is entitled to act in his official capacity. 

'l'he langnagc of section J 477 -d hereinbefore quoted, as 
well as ·that of rule G, clearly indicates that it was the 
intention of the legislature to confine the acts of each 
county attorney to the e tates and property which are 
within the jurisdiction of the courts of his county, which 
arc liable to pay rollateral inheritance tax, and not to 
confer juri . diction beyond the county in which he holds 
office, nor to give him authority to report es tates and 
property in other counties and receive the compens.ation 
:li.xcd hy law therefor. 

No other cotmtruction can, in my opinion, be placed 
upon section 1477-d or upon rule G. If county attorneys 
were permitl(;'d to go outside of their r espective juris­
dictions and report estates in counties other th an those 
in which they bold office, the tendency would be to create 
confusion and uncertainty as to their duties, and as to 
whom the fee for reporting esta tes should be paid. 

Undf'r the view which I have taken of the proper con­
struction and interpretation of the statute and rules 
governing the reporting of estates to the treasurer of 
sta te by coun ty attorneys, I am of the opinion that a 
county attorney is not entitled to a repor t ing fee upon 
any esta te in a county other than that in which he holds 
office, as such e tate is beyond the jurisdiction of the 
court of his county. 

Second- The maximum fee fixed by statute to which a 
county attorney is entitled f or r eporting an estate liable 
to the paymPnt of the coll atera l inheritance tax, is twenty 
dollars ; and although property of more or less value may 
be di scovered after his r eport j_g made, the di covery or 
such property cannot increase the amount of compensa­
tion to which such county attorney is entitled for making 
his report, if he has received the maximum sum provided 
by law. He would, of course, be entitled to the three per 
cent provided by statute on the amount of taxes collected 
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for his services in relation thereto, but under no con­
struction of the statute would he be entitled to have the 
amount of hi reporting fee increased in any estate be-
yond the maximum fee of twenty dollar . . 

Third-If, after a county attorney has reported an 
estate as liable to pay collateral inheritance tax, and re­
ceived his fee for reporting the ame, hi successor in 
office discovPrs other property which was not di covered 
or reported hy his predecessor, and reports the same to 
tl1e trea urer of state as property liable to pay collateral 
inhPritanee tax, I think the county attorney who di s­
rovers and reports such proper ty is entitled to a fee for 
repor ting the same; but the entire fee paid both attorneys 
canno t e. coed twenty dolla rs in any one estate. 

'l'h!.' r ul e suggested is in accordance with the sta tute, 
~nd its adoption will, in my opinion, subserve the public 
mtercs t. 

F ehruary 9, 1905. 

Respectfull y submitted, 
C HAS. W . M U LLAN, 

A ttorney-Gene ral of Iowa. 

lioN . G. S. GILBERTSON, 

Treasurer of S tate. 

Ex:xouTIVE Cou~on,-Cost of transmitting census cards by 
county auditors to be paid by the state. 

Des Moines, February 14, J905. 

llfR. A. II. DAVISON, 

Becrrtary Exrcutit•e Council. 
. DEAB SJ.R- 1 am in receipt of your favor of the lOth 
mstant, requesting my opinion whether the county or 
the state should pay the charges of transmitting the 
census cards to the executive council, where such cards 
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are requested by the council to be sent by express at fre­
quent intervals for its convenience in expediting the 
compilation of the census. In reply, I submit that t~e 
language of section 4 of chapter 8 of the acts .of the th:r­
tieth general assembly indicateR that the Ieg1slature m­
tend r1 that all of the census cards should be transmitted 
by the county auditor to the sPcretary of state at one 
t ime anrl not later than the fift,eenth day of July. n: for the purpose of expediting the work of compiling 
the census returns, the executive council desires the cen­
sus cards to be transmitted to the secretary of state a t 
frequent intervals, the state will, in my opinion, be com­
pe1led to I ay the cost of such transmis ion, as th~ ~ct 
under which the state census is taken makes no provJslOn 
for surb transmission or for the payment of the cost 
th ereof by Ute counties. 

I am, Very respectfully yours, 
CIIAS. w. { U IJLAN, 

A t I orney-Gene ral. 

RoADS AND ItoAD 'l'Ax-OoN OUD ATION o:F RoAD DrsTRIOTS-­
PAYMENT OF RoAD TA XES Chapter 53 of the act s of 
t he twen ty-ninth genera l assembly requires that all 
road districts in each tow nship in the state be consoli­
dated into one district, and tbat all road taxes paya­
ble in money shall be collected by t he county treasurer 
as other taxes. 

Des Moines, February ·16, 1905. 

:M:n. A. II. DAVISON, 

S ec,·etat·y Executive Cotmcil. 
DEAR SIR-I beg to acknowledge the receipt of your 

favor of the 9th instant, in which you request my opinion 
as to the time when road taxes are payable under the 
statute. In reply to such inquiry I submit the following : 

The general Jaw relating to the payment of. road taxes, 
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in force prior to the enactment of chapter 5~ of the acts 
of the twenty-ninth general a sembly is found in ection 
1413 of the code, and provides that all road taxe payable 
to the county trea urer shall be due with the first in tall­
ment of other taxes and subject to the penaJty for non­
payment a other taxes. This statute controlled the pay­
ment and collection of road taxes, except as provided by 
sections J .132 and 1533 of the code. The provi ions of 
these • ections, relating to the time of the payment of road 
taxes, are as follows : 

ection 1532. 

"The boa rd of township tru tees, at its regular 
meeting in April, may consolidate the road districts 
thereof into one road di, irict, and it may at such 
meeting subdivide, r eturning to the former plan of 
road work, after a three rear ' trial of the single 
district system. If this system shall be adopted, the 
r oad fund helongiug to the Sf'vcral road di tricts shall 
a t once become a general towm:hip road fund out of 
which all rlaims for work done or matf' r ial ft{rnished 
for roa(l purposeR prior to the change, and unsettled, 
!'hall he paid. " 

Section 1533. 

"\VbPre the one r oad di strict plan is adopted, tl1e 
board of tO"\VIl Rhip tru~te_es Rlwll order and direct ihe 
e.- penditur<> of the road fnncl R and labor helonging 
or owing to the township; may let, by contraet, to the 
loweRt responsible, rompetent biddct· any part or all 
of th? work on th~ roads for the current year, or may 
appomt a townslup sur><•rintPnd(mt of roads, with one 
or more aRsistants, to ovet·see, Fmbjcct to the dir ction 
of the hoard. all or any part of the work but it shall 
not incur an indebtednesR for stwh JlUI'J10<;es unlec;F! 
the . m11e has IJl'en or shall at UH• tim<' he provided for 
hy an authorized lev~- ; anrl nHL)' ordPr the towm•l1ip 
road tax for the succcNling year paid in monry and 
collected hy the county treasurer as other taxes ·• •." 

. Thes_e sections vested in the hoard of township trustees 
d1scretwnary power to consolidate the road districts of 
the township, and, when such consolidation was made, to 
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order and direct the expenditure of the road funds of the 
township, to let by contract to the lowe t re ponsible bid­
der all or any part of the work on the road , and to re­
quire the town hip road tax to be paid in money and col­
lected by the county treasurer a other taxes. The power 
conferred upon the board of township trustees by the 
legislature was wholly discretiona l'Y· J o olJligation 
rested upon it to consolidate the road districts of the 
township or to ref]uire the road tax to be paid in money 
and collected by the county treasurer a other taxes. 

If the board exercised the discretion given it by the 
legislature, and consolidated the road districts of the 
town ·hip and required that lht• township road tax be 
paid in money and coll ected by the treasurer as other 
taxes, the payment and collection of the taxes of the town­
sllip in which the con olidation was made were governed 
by tiJc prov isions of the sections quoted, and not by the 
general law relating to the payment of road taxes. The 
road taxes of the township in which such consolidation 
was made, under the provi ions of the ections referred 
to, became due and payable iu two equal semi-annual in­
stallments as county and state taxes. 

Under the law as it then exi ted, all road taxes in town­
sllips where there was no conRolidation of the road dis­
tricts, were payable with the first installment of county 
and state taxes while the road taxes in townships where 
such consolidation had been effected were payable in two 
installments the same as other taxes. 

By the enactment of chapter 53 of the acts of the 
twenty-ninth general assembly, section 1532 of the code 
was repealed. The discretion conferred upon the board 
of town hip tru tees by that section, to consolidate the 
road districts of a township into one district and to re­
quire the tax to be paid in cash and collected as other 
taxes, was taken from such board, and every board of 
township trustees within the state was required at its 
regular meeting in April, 1903, to consolidate all of the 
road districts in the township into one road district. 
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By the ::>arne act, section 1:533 of the code wa~ amended 
by h·iking out the word "with one or more a 'i ' taut"" 
in the ixth line, and by triking out the word "ru:w" in 
the ninth line of the ection, and inf:ertio« the ·word 
:'shall" in lieu thereof; and by Rtriking out nud in~e1·t­
mg othet· words the effect of which is not material in this 
inquiry. 

By striking out the word "may" in the ninth line of 
section 1533 of the code, and in rting the word "shall" 
in lieu thereof, the ~ egislatme made it mandatory upon 
the hoat~d of townshtp trustee to require all road taxes 
to he patd in money and collected by the county treasurer 
as otl1er taxes. 

Section 1540 of the code, as amended by the act of 
the twenty-ninth general as embly, is in harmony with 
the provi ion of ection 1533 as amended, and provides: 

"He (the township clerk) shall within four weeks 
after the tru tees .have levied the property road 
tax for the. succeedmg year, certify said levy to the 
comity auditor, ~ho shall enter it upon the tax 
hooks for collection by the county treasurer as other 
ta .·es." 

Rf'dion 18 of the act of the twenty-ninth general 
aRsPmhly repeals all acts and parts of act iu conflict with 
the provi. ions of <'haptcr 53. 

'rhe effect of ~be .enac~ment of chapter 53 was to require 
that a~ I road. cltstn<'h; m each town hip in the state be 
comwlJd~ted mto one district, and tl1at all road taxes 
payable m. money should he collected by the county 
t~e~"lll'<'r m t~e same manner as other taxes. The pro­
VlSwns of .ser.hon 1413, hy whirh road taxes were made 
payable wtth the first installment of state and county 
taxes, nnd those of sections 1532 and 1533 by wh· J a· f I lC 1 U 

Iscre tOn was. vested in the board of township trustees 
of each township, were repealed by section 18 of the act of 
the t~enty-ninth general assembly. 

This was the con~ition. of the law relating to the pay­
ment o£ road taxes m th1s state as it existed at the time 
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of the convening of the thirtieth general assembly. That 
body attempted to make a further change in ~e law 
governing the collection of road taxes, by amendmg ec­
tion 1333 of the code by striking out the words "as other 
taxe. " in the eleventh line of that section. It will be 
ohlierv •d that the words "as other taxes" are in the tenth 
line of section 1533 a~ it appears in the supplement to 
the rode with the a~endments made by the twenty-ninth 
general assembly incorporated therein, and that the 
words "a other taxe ", to which the amendment of the 
thirtieth general a sembly is directed, are in the el~venth 
line of section 1533 as it appear in the code before 1t was 
nmc>ncled by the twenty-ninth general as embly. 

'rhe amendment attempted to be made by the thirtieth 
rcneral r.c;s mbly mu t b held to apply to section 1533 of 
the code as the same existed hl.'fore it was amended by 
the twenty-ninth general assembly, and not to that sec­
tion as it appears in the code upplement after euch 
amendment. 

It is clear from the language of section 2 of chapter 
50 of the acts of the thirtieth general assembly, that the 
legislature had in mind, at the tim? that c~a~ter was 
enact d, section 1533 as it appears m the ongmal code, 
Ullll HUL <1<> iL ~ppce>1o in lho ooclo oupplomont 

That ection a it appears in the code gave to the board 
of township trustees the discretion to require the pay­
ment of road taxes in cash, to be collected as other taxes, 
ancl that pow r was entirely abrogated and taken away 
from such board by chapter 53 of the act of the twenty­
ninth gcn ral as embly. So that at the time the thirtieth 
gcn ral as. l.'mbly undertook to amend cction 1533 by 
strikin -. out the word "as other taxes" in the eleventh 
line th rl.'of, the provi ions of that section, as well as the 
words stricken out, had been in effect repealed by the 
twenty-ninth general assembly, and were not then in force 
as a statutory law of the state. 
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The triking out of the ord 11 a other taxe ' ' in the 
eleventh line of e tion 1533 of the code had no effect 
whatev r upon the provi>-ion of that section or of ection 
1540, a they appear in the upplement, with the amend­
ments made by the twenty-ninth gen ral a mbly incor­
porated therein. Both of these sections as o amended 
require the road taxes to be paid in ca h and collected by 
the county trea urer as other to. ·es. 

Taking nil of the e different ections and th amend­
ment thereto together, and giving each the force to which 
it i entitled, it is impossible to reach any other con­
clusion than that the provisions of section 1533 and 
1540 a~ they appear in the upplement to the code, con­
trol th payment of road taxe and the collection Uter of 
by the county trea urer, and that uch taxes are due and 
paynhle in two qual semi-annual installments at the same 
time that state and county taxes become due and payable, 
:mrl are to be collected in the same manner. 

Yours very re pectfully, 
CHAS. w. MULLAN I 

Attorney-General of Iou:a. 

UJTY ~ OUNCH,-Powxa TO CoN TRUOT Bamoxs-A city coun­
~~~ ha the power, without consulting tbe river front 
w~prov_ement commission, to locate, ere t and main­
tam _bnd~es over a ri vcr as the public neces'ities may 
requn·e. 

'rn-In respon e to your request of the 15th instant 
for my opinion whether the city council of edar Rapids 
has I ow_er to locate and erect new bridges across the 

edar r•,·er ' here no bridge. have heretofore existed 
witho~1t _the approval by the river front improvement 
co~mt 1011 of the planR and .:pecifications locating such 
bndgP~, abutments and piers, I submit the following: 

;; ecb_o? 757 of the code imposes upon cities the care, 
supervJston and control of all public bridges within their 
corporate limits. 
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'ection 75 11roYide : 

'' itie of the fir t cla . hall have full control of 
tiJe bridge fund levied and collected as provided by 
law, and . hall lwve th right to use the arne for the 
1•on. truction of bridges, culvert and approaches 
thereto, repairing the Ham •, and paying bridge bonds 
aHd int rest th •reon, iHsu d by . uch city, and shall 
be liable for defective construction thereof, and fail­
ure to maintain the ame in . afe condition, a coun­
ties now are with reference to county bridge , and no 
c•otmty shall b liable for any such bridge or injuries 
can . ell therehy. '' 

• Pelion 95 make. the provision. of sections 757 and 
75 applicable to citie acting under pecial charter. 

The briclge. er ct r1 upon or connecting streets in a 
municipal corporation are a part of the public highways 
and are under the control of the officers of the corpora­
tion whose duty it is to so construct the same that they 
shall afford reasonable and safe facilities for public 
trav 1. 

The power to construct and maintain bridges upon the 
puhli<• highwayR of a city of the fir. t class, rests within 
th discr<>tion of th<:> mnniripal authorities, subject to the 
r . triction · that uch bridges mu t be so constructed as 
to afford reasonable, safe and convenient facilities for 
puhlic travel. 

Ry section 75 a city is made liable for any damages 
whid1 may be sustained b cau e of the defective eon­
stru tion of any bridge erected by it. 

'l'he l gi lature bas given to cities of the first class the 
power to erect such bridges upon its streets and high­
ways a the public necesc·itie. may reasonably demand, 
and to so locate and construct the same as shall afford 
l'afe and convenient means of travel. 

I find nothing in the act of the twenty-ninth general 
assembly, by which the river front improvement com­
mi sion is created, that takes from or abridges the 
power of the council of cities of the first class to locate 
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and con. true~ highway bridg at uch place upon the 
:;trcet ' and hwhway~ of th citie,· , or aero L tream for 
th purpo _e of connecting ueb treet and highway' as 
the C?nv m nee of the traveling public d mand . ' 
. ~he lo ation and erection of abutment and pier are 
mcHlcntal to the construction of a brid , and th duty 
rests upon the city cotmcil to o local and con truct th 
same that the afety of the inhabitant , of the city hall 
not b' endnng red ther by, and that the sup r tructuro 
thc:<>on hall be Rafe and commodiou. for public travel. 
. 'I he control. of the highway and bridge. within a munic· 
~pal corpor~t10n falls within the recogniz d and Jegiti­
ma~e act of municipal gov rnm nt, and no act of the 
leg1~latur .-hou_ld be h ld to abridge or take away . uch 
control, unl!' .. 1ts expre . language i su ceptible of no 
otl1er con: tJ.'uctt?n! and ven then it may be w 11 doubted 
whether 1t 1s w1tlun the pow r of the l<>gi lature to take 
the eon!rol o! the highways and bridges within a munici­
pal c?rporat10n from the eorporat authoritie . That 
CJUel'hon do<> not, however, ari. e here. 

nd •r _the provisions of the statute cit d and of the 
act creatmg tlJP. river front improv m nt c~ · · I f ] · · IDIDlSSlOD 1 

~n ° ~ te opm~on that t~~ city council may locate bridges 
. hcrm r rubhc necP~RJtJe requir<>, without ubmitting 
1t plan and B]Wci.fication to the river front improve­
mont commi ion for it approval. 

ft ~s or conr~(' desirahlr that the city rmthorities and 
the rJvrJ' front improvement commiRsion act in l1armony 
m~rl to that Pn!l the plans of the one body should be sub~ 
JllltlP!l to the other, and an agreement which i sal" -
fa~to~·y !o hotlt hocliP~ be rpache(l; hut a. a mattPr of ~~~ 
the c.~tr conneil, in the exercise of its discretion, hns the 

13 
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JIOWPr, without C'On,nlting the riv<>r front improvPnH'nt 
c·onnni .·. ion, to lol'nte. •re ·t an1l maintain sueh hrid..,.e · 

as tlw public n ee ·..; itie. may reqni re. 
J (', p<>dfnlly :-;uhmitt d, 

JI\R. , .r_ ~fUJ .. L,\N, 

~ 11/ noif !I Guzcml of lnwa. 

Ft>hruary 17, 1!)();). 
Ho." . .ALBERT B. Ctr nn.-., , 

Gorr·nwr of lo1m. 

orrooL Dr TRCOT ExTF.NSION o CoRPORATE LIMITS oF A 
CrTY oR TowN- H the orporate limits of a city or 
town are e tended so a. t.o include territory wbich was 
not within the independent chool district thereof. 
such extension, by operation of Jaw, changes the bound­

aries of sail di trict. 

IR-I am in r cPipt of your favor of the 21st instant 
asking my opinion upon thl' following que tion : 

"When the corporate limit. of a city or town are 
•.·tended beyond the honndarie of the exi ting i.J?.· 
dependent eli. trict in which such city or town IS 

loral.l'd, thrreby l'nusing a cl1an"'e in the boundary 
of the choo1 corporntion, as provided in chapt r 9 
of thr act. of thl' 1wrnh·-sevrnth general a . .-embly, 
wl' cleRire your opinion upon the following question 

Firsi- Ts it ne<"rssan that the districts affeeted 
hr this chartge elrct an entire new board a provided 
in Rertion 2 02' 

Srcond-Wl1en doN; l.h<' rhnnge in .aid Rchool cor-
poration becoUl~ operali v '" 

In re:pon.·e to your r C]Uest I suhmit the following 

opinion: 
Section 2 02 of the ode provides: 

"'When anv clmn es are made in the boundaries 
of any chool corporation!~, the boards of directors 
in office at the time shall continue to act until the next 
regular school election, when the new corporation 
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hall o~ganize hy thC' el£>!'lion of din>ctors in al'cord­
nnce wtth the new hound a rir . whcn•upon the nrw 
hoard . ..,}~a.ll . makr an l'quitahll' cli\·i,..inn of all a."rts 
and halnhtte · of the corporations afhctl.'d • " 

Thr provision of thi . <'dion ar(' IIHHHlatory, and if 
any rlann~e · are made in th<' honndat·ie of anv . ehool 
fli . trirt in tlll' state, the directors in offir<' at the t.ime that 

twh ('hang-c i · mn1le t•nn rontimH' to ad only until the 
nrxt rr..,.nlnr ·rhool election. At that time an.ent.ire ne\1 
hoanl mn I he <'lrel.rd. 

• rrtinn 1 of c·hapl<'r 9 of the ar.t. of the twenty.;; venth 
~~·11eml a . <•Jnhly JH'OYide. : · 

''' rhPn thn Pnrporate limitR of a11y rib· or town ar<' 
r.,-trJ~rll'll oul-.:idr thl.' l':-.;iRting indrpenrl 'nt district or 
rlt~tr_a·ts: thl' hounrlarir~ of ai1l indp] l'nill'nt diRtrict 
or rh tnds . hall al. o he C'OJ'l'P. ponrlingly extended". 

n11Pr the provisions of thiA Rection, if the corporate 
limits of a city or town arc e.-tend d . o as to include t rri­
tory whir"]J wa not within the indepPndent , hool diK­
trict of snrh eity or town prior to the ext. n. ion of the 
lines of flrr rorporation, Ruch ext n. ion, hy operation of 
law, chnngn the houndarie. of tho independent , cl1ool 
di trid mul of tl1e rli:"trir.t into wltirh . urh rorporate lines 
11 re f'XtCIHll'd, 

'I hP board of clirPC'tor. of the rt>sJWClive eli . tricts 
whrrr IIH• honndnric• of tlw srhool clistriel are clwng-rd 
h ' th "·t1'1l ion of the Jill(~· of the corporation, ran ar.i 
in tlii'ir offiPinl c·npacib· onlr nnfil tlw 11r · t rrgul:ll' c•ll'r.­
tion in 1hl• 1'1' prf'tivr <li trirt.'. ,\1 . tll'h I'C""llhlt' PIPI'tion, 
l·arlJ of lht• di tricts, tht> corporate hounclarieR of wllirh 
hnvP hrru rhnng 'il, mn t organizr hy thr el rtion of an 
enti1·e n honnl nf clirrc·fnr-l in nrc•orclanl'c with tl1r new 
hom11la ril' , nncl make !'llH'h nn l'C]Uitahlr clivi. ion of all 
a . rt.· nncl linhilitil' of the two . f'hool corporation!'l a 
mar he ngrc·rd l!pon hy the re. per.livr hoardR. 

Sertion ~ 0:2 of till' code is applicahlr to ca: s where the 
hange of houndaries of scl10ol di trict is made hy the 
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xtension of corporate line , a well as to case where 
such change is made by an agreement of the re pective 
boards of the school districts. 

F bruary 23, 1905. 
lioN. JonN F. Rroos, 

Respectfully submitted, 
CRAB. w. MULLAN, 

Attorney-General of Iowa. 

Sttpet·intendent of Public Instt·uction. 

IowA MoNUMENT- It is beld tbat the title to the land 
selected a a ite by the Andersonville Monument 
Commis ion is ucu a to secure the rights of the state 
Lherein in perpetuity. 

Des Moines, February 28, 1905. 

In. D. . BISllARD, 

Secretary, Andet·sonville Monument Commission, 
Altoona, Iowa. 

DEAn Sm-A to wh tber the titl to the land selected 
as a sit upon which to erect the Iowa monument at 

nder onville, Georgia, i uch a to fully protect the 
rights of the tate ther iu in perpetuity, and insure its 
fre dom from taxe or oth r liens of any character, I beg 

to say: 
The sit selected is as I am informed by the com­

mi sion, in the Ande~sonville, Georgia, national ceme­
t ry, dirertly south of the New J er y monument erected 
th rein. 

The title to the national cemetery at ndersonville, 
eorgia, was acquir d und r an act of congre s February 

22, 1 67, and i in the nit d tate., the ame hnYln~ 
been ceded to the United tate. hy an art of rhe legi -
lature of Georgia, approved 0 tob r 25, 1870. 

I am informed that a copy of the design of the Iowa 
monum nt, with its dimensions and inscriptions thereon, 
has been submitted to the quarterma ter general of the 
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Tnited tat for approval , and that tlw arne ha b eu 
approv rl hy him and permis. ion ~rant d to erect . uch 
monument at th place lected by the Iowa Ander, on­
ville monument eommi. ion. Th title to the ite upon 
which it i. propo d to erect th monument, acquired 
through th government in the manner ugge ted, will, 
in my opinion, fully protect the right of the state 
therein in JH'l"petui ty, and will in. ure freedom from 
tn. P. nntl oth r li ns. 

Tt npp<>ar to me that the Rel ction of the ite bv the 
Iowa ndcr. onvillc monument commi . ion i an eminent­
ly prop<>r on for the ere tion of th monument and that 
Rnch election in all re pect. complie. with the tatute 
making tlw appropriabon therefor. 

I am, Very re p ctfully, 
CHAS. w. fULLAN, 

.Attorney-General of latta. 

HoROOJ, ('oRPORATION-LIMIT OF INDEBTEDNEss-An incor­
pomted town and u. ,cbool di. trict which i within the 
tmritorial limit~ thereof, are di~tinct corporation and 
lhe intlohtedness of one in no wi e affect the other 
o far a. the 1'onst.itutional limitation ther on i' 

COliC rnetJ. 

JTcv. E. ('. , P.u•r,nr.·o, 
\farhlc• Rock, [owa. 

De foin . , March 1, 190,"'. 

n, It ' JH T h<>g to acknowleilgr lll<> r c ipt of your 
c. tPPmNl favor of the 27th ultimo, in which you a k my 
opinion nc: to the l<>gality of hond propo. c1 to he is. ned 
hy the . c•!JOol eli trict of Union township, which depends 
upon the following fact : 

TJJ,. corporation of • farhle Rock, which is honcled to 
it" l"on titutional limit, i. within the school district of 
rnion town.·hip, and the clistrict wi. he to i ue hands 
for the purpose of procuring funds to th amount of 
fifteen thouc:and dollars for choolhouse purposes. 
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In reply I beg to say that, if the school district of 
nion town hip has not •xce d d the constitutional limit 

which may h incnrr d by municipal corporation , it may 
legal!) i!' ·u bond to the amount of such limit for chool­
house or oth •r purpose . The fact that th corporation 
of Marble Hock i within tlw ·chool di trict referred to, 
and that such corpora tion i~ indebted to the limit fLxed 
hy the c n ·titution, do s not afT(• ·t the right of the chool 
district to incur an ind bt une ·r-; within uch limit. The 
corporation of the town of 1\larhle Rock and that of the 
chool district of 1: nion township are s parate and di -

tinct corporation!'!, and ea •h ha. the legal right to incur 
an ind btedn . s, indepen<lC'nt of the other, to the extent 
of the con, titutional limitation. 

Th propos l i!:-l u of bonds for fifteen thou and 
dollar by th schoo l dis trict, if th amount does not ex­
c eel the limit fixed hy the ('OnRtitution, will be a valid 

su ' 
I am, Yours very truly, 

('uA '. \V. ~fULLAN, 
Atfurury 01 IU'rfl l of Iowa. 

' OBOOL ENOAIERATlO -Lt!.ttAL ll!!. lD'J<ol'IOl!o 01'1' hnolA'rl!.Q 011' 

TATE INSTITUTION - The inmate of a tate institu­
tion do not acquire a re. idence whi~h entitles the 
school district in which ncb institution i located, to 
enumerate them. 

, tR- ln re pon to your favor of the 2 th ultimo, in 
whi 11 you r que.·t my opinion a to whether the inmate 
of the in titution for feeble-mind d children, located at 

l nwood, hould be num rat d a. re ident of the chool 
corporation in wltich the in titution i located, I beg to 

'Ubmit the following: 
The inmate of a tate in titution do not acquire a 

re idence which ntitle the chool di trict in which such 
in titution is located, to enumerate them, under the pro­
vi ions of ection 2764. They are not resident of the 
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. ehool corporation within the nwanin~ of that scl'liun. 
Th • . edion i npplicahh• only to at'tnal n•sidcnts of ·<'hoot 
corporation:, and not to Jll'r.·ons who an• inmate: of a 
statt• in-.titntion, and who do not U<'qnirc a re. idence 
within . ueh ,.,~·hun] corporntion. 

:.\lardt 1, l!lO:i. 
llox .. )oil· F Rt GGL, 

Ht spcdfnlly . nlnn iltr 1, 
!! \ . \Y. ~luLT .. \N, 

.Altori!C.IJ-Gt'llCral of Iowa. 

• 'l t]ll'rilll l'ndf'll l nf P1tblic lnslruclion. 

. URANOE - Dt CR!lllNATION BETWEE . PER ONS lN URED ­

Pulicy of the ·tate Life In uranc Co11'paoyof lndiana 
on;-;truecl. 

, m-In r ompliance with your reqne. t for an opinion 
a, tn whctlwr the polit•y proposed to he issued by 'fhe 
Nt.llt• Lift> In llt'anc·p ('ompan~· of Indiana, is a <-ontnwt 
whi<'h lllll)' h P legally isRlll'<l by an in uranc ·ompany 
undPJ' the Ia w,.; of this . tate, ancl upon the plan adopt d 
hy thr in ·unUH'C' company named, 1 b g I av . to say: 

~\ftcr lun·ing ear fully read th large amount of 
writtr>n all!l print d mnttt>r lwaring upon the fJuc:tion 
ubtniltt>cl with the reqnc.t anrl p 1li('y und r con ·icl ra­

tion, and after· ltav;ug ohtainccl tltC' opinion.· of two com 
1' •tPHt adunrit•: who lul\'e giHn the poliry ca rpful . um­
ination 11 to tlw iwurnnc• • provision!'! thereof, as d t r­
mined from an arhuuy's . tnudpoint, I have reaclted the 
l'!lltcln iou thut the polic·y and the manner of i suing th 

nml', alloptPtl hy the insurance company, are not per­
mi ihle undr>r the laws of thi. state. The reasonH for 
my c(ltt('lll ion nmy b briefly :tated a· follow : 

'rltP puli~'Y i~ a twenty year paynwut life plan, ancl i 

datcll hac·k ;even year: for the purpo. e, a. is cluirnr•l, of 
plac•ing tht• insured in the cia. · of tho. e who took in­
.·uran ·e in thr company sevPn year. prior to the is uancc 
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of the policy under eon ideration; that i , if the policy 
is i . .-ued upon the life of a per on at the age of thirty- ·i.x, 
it i claim d by the in uranee company tllat the per on o 
in . ur d i placed in the cla with tho e to whom 
policies of the ame character w re i. ued at the age of 
tw nty-nin . 

, ectioo 17 2 of the cod prohibit. any life in urance 
company from making or p rmitting any di tinction or 
di crimination betwe n p r on in ured in the arne cla 'S 

and of equal expectancy of life, in the amount or payment 
of pr mium, or rate charged for policy of lif or endow­
m!'nt in. ·urance, or in dividend. or other benefit pay­
able thereon, or in any other of the term. or condition 
of th<> contract it make . 

'T'he sam<> s ction prohibit any in uranee company or 
agent th<>reof from making any contract of insurance or 
agrerm<'nt other than a. plainly e.·pr sed iu the policy 
issu d, and prohibits any such company or agent from 
paying or allowing, dirc>ctly or inclir ctly, a an induce­
m nt to insurance, an~· n•hate of JH'l'lllinm pn)·ahlP on a 
poli y, or any pecial favor or advantage in the dividend 
or othrr h!'nefit. nrcruing thereon, or any valuable con­
sideJ·ati.on or inducem!'n t whatever, not . pecified in the 
policy or contract of in. urance. 

1 ndl'r th provi. ion of tbi . . tatutP, it bccom!' im­
portant {o inquire whether a p<'r on who takes the policy 
propos<>cl lo b issued by th company, i placed upon the 
am footing in all respects as a p<>r~on to whom a twenty 

yC'ar paym!'nt lif plan policy was is. uecl by the company 
v n y<>ars prior to the iR. U 'liH'<' of the one under con­

sideration. 
The claim of the insurance company i that, under the 

plan adopt d, and under which the policy i i ned, the 
p r on who i in ured thereby pnys to the company the 
same amount paid by the holder of a like policy is ued 
sev('n year before le s the amount of premium required 
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for ]o. e, anu e~· l en and that ther 1 no discrimi­
nation h<>twe n th<> per on to whom the policy uncl('r 
con icleration i i ned and thos to whom a policy of lik 
character wa. i ·u d ven year before. 

A· uming th policy under con iderntion to have ll en 
i su d in th<> year 1903, the que. tion to be determined i , 
Does th(' per. on who tak uch polic. tand upon an 
equal footing with tho e who took polirie of the same 
chnral'tE'r in the . ame company in the y nr 1 96' 

To plare the entrant of 1903 in th cla of 1 96 and on 
an e. act equality with tho e who took in urance in 1 96, 
he hould contribute in cash, or its equivalent, an amount 
equal to the Yalu of a policy i ued on th . arne plan for 
the . amc amount at th ng<> of tw('nty-nin<> in 1 96. Th 
vahw of surh poliey i. the re erv valu , plus it har 
of th<> <liYid<>ncls earned h.)-· thC' clas.. Tlw value of a 
ten thon-.mHl clolhr twenty yC'ar paynwnt life plan policy 
issul'd at tw<>nt~ nirw year of agr, and in 1896, i., in 1903, 
the snm of. '1335.70. The entrnnt of 1903 i not intere. t!'d 
in the lo. ses or profit prior to the Lim that he take. hi 
insnrnnr<'. uncl th<' r<'. erve vain<> and it. share of divi­
dend <'nnwd h~· thP da ·s fi · thC' amount whirh it i. DC'c­
cs :JQ for him to pay to b<> put upon an ttnal footing 
with tho"" \ ho, at the a<re of tw<'nty nin , took polici<>s 
of thl' a nw <·lut rn<'h•r in tiJ rompan~· in thP yrar 1R96. 
J\ny nm, citllPr C'hargNl hy thC' rnmpany or macle a lien 
upon thP poliPy i ·. n!'cl in 190:3, in C'XC'P'll'l f or l s. than 
thP um of .·1~35.70, is a rlic;rrimination in favor of or 
a~ain t thr prr on who tnkes tlt!' poliry in th year 190:3. 

'I'hP plan upon which tlte poliry undH con id ration is 
propo Nl to lH' i · ued i. that it c;hall h<> ant!'dnted even 
year . that a lien of $1600, upon n ten thou and dollar 
poJic,·, hull hr. chargr.d again. t th poli •y, and that th 
insurt'fl hall }Ja) intere t upon . urh li<>n; it h ing claimPd 
that the lien . o charged against the policy places the 
insur cl upon an equality with polici s issu<>d seven year 
prior thereto. 
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Tlw C'lmrging of tlw li<•n of .:WOO a •tin t the polity in 
th mann •r propo. ed hy tht• compan;.-, i;; a di:crimination 
again . t th • per~on who take . tile policy in the year 1903, 
a · the lien ;;o chargPr1 is . -~-!4.30 in exce: · of the amount 
wh ieh tlw Pntrnut should be re(jui red to pay to plac him 
upon an equality with th clas: who took insuranc !lev n 
year: prior tltl'rC'to. at the ag<' of twenty-nine year,;. By 
this lll(•thocl the eompany receiwH $:2-14.30 in exces. of 
th e sum whi<·h it i~ •nlitiP<l to n·<·ei,- for the in:urance 
writtPn, awl it is enahled to take out of the cash pre­
mium paid ancl tltc inc•J't•ase of the reserve hy interest, 
that sum and apply it to whatev<•r purpo ·e it may de. ire. 

'l'h<• pN:-;On to whom tht> poli<'~- i · is. uC'd r ·~iv no 
advantagP whatev<•r in t•ons nting lo have it anle<lated 
in th<> ntannt'r propo:-;ecl, and the is.-uanee of "nell a policy 
is open to l111• most :-H•rious ohjt'dion lhat it i: almo t 
<•ertain that thl' C'hnradl't' of the rontract will hC' mis­
r<>pre>~H·nl cl by insur:uH'r solieitors, and that it will b 
i.· ·u('(l nuder a nti"nnrlcrslanding on the part of tb per­
. on who twc pts it, tv to it. ·haracter and value. 

It appears to he an nttmetiY<' and alluring dodg 
adopted h~· an insnraur t•ompnnr for the pur~>Ose of 
imlncing per. on' to tak in ·m·nnce under a nusrepre­

:-;pntntion as to tlw \'aluc of what they obtain. It is 
possible lhat tlll' oflic·C'r~ and mrmao-ers of the eompa?y 
a<loplt'<l this mamwr of obtaining insurnnee in good fmth 
ntHl wilhont nuv intention of mi:-;1·epre. enting the value 
of thC' polir~· witi<'h they i!-;sue nnd<•r the plan ]WOposed; 
but in placing thi ,' ]loli e~ upon the market hy mean. of 
insnrnnc solieitors, who an• employed hy the eomvany 
for thl' purpo. e of indn<'ing per-.;ons to accept it, under 
the plan adopted mi..-re]Jre:entati ns on the part of . uch 
oliritors, and misund r~lnnding~ on the part of th ll r­

son · who are indncl.'d to ae ept the policy, ar certain to 
follow it u e. ·while th in. mane company may not be 
ehargeabl with willful fraud or mi:repre entation, I am 
unable to see how it i. pos ible for it officer and man­
ag r to adopt a poli y of thi character and employ 
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. olicitors to . 11 it to person .· wi-..hing iJI'illl'aJH'e uJHlt•r th t' 
plan adopted without knowing lha t th ]Wrsons who ar • 
indue •d to ae ept the polil'y will take it undt>r a mi I'!' ) II ·­

sentation a-; to the charaC'lt•r nnd n1hw of th C' t•ont nH t 
whieh the~· obtain from the (•om pan~ . 

'l'!Je is..,uanrc of tlt polic~- in tlw nwnnt'r propo~C'd, and 
the l'harging of a lien again:t it in the sum of ."1!100, or 
llw r qui ring of' th paynwut of that .-um in ea. h h~· th 
JH'rson who accepb the polie~·. is clear!~· a violation of lh<' 
. f•<•tion of tlw statute n•ft IT<'cl to, as it is a diseriminati n 
IH't\n•t•n ]!PI' . uns in. url'<l of the . ame \a,;, in the amount 
or pnynu•nt of pr<'mium or mte · <·harged for lift> poli('it•s. 

Tn m:· opinion the polir:' :uhmitt<>d, and the mt'tltotl 
ut' i . uing th" am<> adoptt'd hr '!'he • tale Life ln. nrane 
( 'ompnny of fndiana, shnulrl ht• prohihite 1 hy the in­
:uran<•e dPpadmPnt of ~our of1if'l', and the insuranc 
<'OTIIJlHllr ltould h<' reqnirl'd to take up and eanct•l all of 
tlu~ pnlit•ip of the <'haradcr namC'd whirlt have bern 
i ·nl'd upon tit<• plan outl in(·d her •in, and to return to the 
J•er ons to whom sneh policies W<'l' issued, the full 
ntno1111t of tht> pn•u1imn pnitl h~- them lherPon. 

. !an·h '-', HlO:J. 
no .. B. F. ( \RHOLL, 

He-.;pectfull y Ruhmitted, 
1 II \R . '\V. )fULLA~, 

AllonH'!t-Grncml of l ou·rt. 

Awlitor of Sial<'. 

HKNT F~tox UNsOLD orroor. LANDs - DrsPo ITION OF- H nt 
accruitw from un old choolland should be credited 
to the intcre t account of the permanent crool fund. 

~~~~ In n• pon e to your rl'qne t for my opinion a . to 
what rli po ition hall })(' mad<' of I'Pnt. receivefl from un­
~ol<l sr•lwol land. belonging to till' . latl.', I heg IC'HV(' to 
ay tltat r find 110 . tatutc whieh in term. providrs for 

tlw rli po ·ition of rents recrived from such lands. Rurh 
rents, however, are a profit or income in the natur of 
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int re t derived from the permanent school fund, and 
mn t he regarded a money paid for the u e of a portion 
of the p<>rmanent school fund of the ' tate and redited to 
th intere t account thrreof. 

]\[arrh , 1905. 
ITo . . B .F. ARROLL, 

Respectfully ubmitted, 
liAS. \\'. :'lfULLAX, 

Attorney-General of Iou·a. 

Auditor of tate. 

IN URANOE-CHARACTER oF lb Ks IN URED AoAINST-'fBE 

TER~r AcciDENT DEFINED It i held that under the 
insumnce law of thi tate a "phys:cian's liability 
policy'' may not be i ued. 

• IR I beg leave to aeknowledg the receipt of your 
omnmnication in which you rcquefit my opinion upon the 

que>stion of the authority of the Traveler Insurance 
ompany of Hartford, C'onnerticut, to is. ue a RO railed 

"ph)•sician.' liability policy" in thi. state a copy of . uch 
polic·y being submittrd with the reque t. 

Tn compliance with your requ t I uhmit the follow­
ing opinion: 

R •ction 1709 of the c de, a· !\U~ended by thP tw nty­
<>ightlt and twenty-11intlt ge-neral a .. emblie., de. ignates 
thr kind of insuranro and character of ri. ks which may 

hC' in:urcd agnin:;t in thi. . tate by in ut·anc companies 
ot11C'r than life. The fifth Rubclivi. ion of th ection pro­
Yi(]C'R that in. urance companie. other than life may 
"i;-,,.:nre the h •alth of J) r. on and again t per onal in­
jurir., di. a hi ment or d<'ath r . ulting from traveling or 
g n0ral accident. by land or water, and insur employers 
again. t lo. . in con. equenc of accident or casualties of 
any kind to employees or other perRon., or to property 
n•quJtin"' from any act of an employee or any accident or 
en ualty to per on or to property or death occurring in 
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or connect d with the tran action of Uwir 1m iue<; or 
from the operation of any machinery conn ct d therewith, 
except uch in uranee a i pro,·id d for in th n .· t 
paragraph' . 

nbdivi ion 6 of the ection, which i 
graph referred lo, authorize in ur·anc 
injury to per on or property, or both, 
e ·ploRion or ruptur of team boil r . 

the next para­
again ·t lo · or 
growing out of 

There are eight subdi,ri ion of the section referred to, 
and each de ignate a kind or cia. of in urance which 
may b written by an in urance com} an~ in thi tat . 
Hy the provision of ection 1710, a amended by U1e 
twcnty-righth and tw nty-ninth general a ' cmbli , in­
surance companies are prohibitt>d from is:uing policie 
of in. urancc for more than one of the cia .. e named in 
. rdion 1709. 

ff the Travelers In urance Company of Hartford, ,on­
n!'d.il'ut, is entitled to write what i termed "physicians' 
liaJ,iJity policies" in this state, the authority to writ 
·uch policie mu t be found in ubdivision 5 of ection 
1709, or it doe not exist, as the legal maxim, "Expre ·io 
nnin c t. e.·clu. io altHiu ·" is applicable to the . tatute> 
authoi·izing the writing of insuranc in thi tate, and the 
wri ti •1 • of a o called phy. icians' liahi li ty pol icy must 
h• lHltl to ho e.·clnded nnless c:pr . · authority i gi\'e>n 
for ' riting the Ram . It therefore i. important to 
; nal~·~.c the provision· of that suhrlivi ·ion, and a. certain 
"hPtiJPJ it !Prms nrc ~nffieiet1lly bronrl to permit thnl 
1•1a~ of insurance to lw written within the Flate. 

'l'h•' (']Jarad!•r of in.nnmc•p nulhorizecl hy subclivi. ion 
u m1 y properly be diviclPd into two cla. se : 

( 1 ). \n) company organized unclcr chapter 4 of title 
L ~ of the cod , or authorized to do bu. ine in this state, 
ma ' in nre the health of prr ons and against personal 
iu,jurie", eli ahlement or death, re ulting from traveling 
or general arcidents by land or water. 
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(:!). Any snell •ompany may in,..ure employer. 
wrain~t Jo : in con. equenee of n<'cidcnt. or ca unity of 
a~,- ki ncl to employees or other person., or to proJ~erty 
rc· · nltin~ from 1111 ~- ad of an emplo:-· e, or any ac~1de~t 
or r.a unitY to prrsons or property, or hoth, occnrrmg m 
or r·onnN·trd with tl1co transa!'lion of their hu. ine .. ,. or 
from tlH' operation of any mar.hincry ronn ctecl tlwrew1th. 

TTnlPs the o callecl "ph:-·. irian ' liability policy" fall 
within 01w of the !'ln..; <•s of in ·nnmce de: ignatccl by . nh­
rli\'ision :> of thr . crtion rrferr<'d to, no authority can he 
f on ncl in thr . la111tc for writing :uch in urance by any 

i11 . 'lll':lll!'P C'O'llpany. . .. 
Agnin t aki.1p: 1l!l the ·uhdivi . ions of subdtVIlOn ~ of 

s<'rtion 1700 the (JU <'. tion i:-; pre'<entC'd, \Vhat ar the kmd 
of in nranc' authorizc:>cl hy su •h subdivision t 

Ji'irs t-'rlH' s tatut<• aulhoriz<• insurance compani to 

in ure th health of pc:>rsm1s. 

, rrourl-lt authorizes insuran<·P companieR to in. nrc 
p r. on-.; again1<t Jl<'r nnal injnri . <lisal~lement or death: 
I'<' nlting from tra\'Piing or gt>nPrnl aN•1dents hy land OJ 

water. 
Third To in. ure (•mploy r s again . t lo s in con eqnence 

of 1wci<l nts o1· ca:ualti<'s of any kind to employe s o~ 
ollwr 

1
wnwn,.,, or to ~11'0! crt~·. rc'·· ulting from any act of 

an pmploy e, or an~ arricl<mt or casualty to per~ons or 

1
n·op<'rty, or both, o<'cnrring in or connected WJ~h tb 

tntn'<ac•tion of tbc:>ir hu.· im•,;s, or from the operation of 

any mnehim•ry eonnc:>ded th<'rcwith. 
T the power given hy eith r of the clau e of the 

. tntut<' r ferred to broad nough to autl1~rize the 
i . suan<'P of phy, ic•ian~' liahilil~ polic·ies hy m nranre 

compani<'. T 
~ nrh in ·uranre i. rlenrly not an in urance of the health 

of per. n . . . . . bl t 
I it in urance again, t perRonal mJune , du;a ~men 

or d ath re ulting from traveling or general .aomd nts 
by land or waterT The policy proposed to be 1 sued by 
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thr Tran•Jprs In nrance Colllpnny by it· tl't'lll iH,...nn• 

the pby ieian Or ~lll'j!;l'Oll l]ll'l'l'ill lH\111<'11 :u~ain"t ]o..;..; fi'OITI 
c•ommon law or statutor~ liahilitr for damagP · on :H'l'onnt 
,f hoclily iHjnriP,.. , fnt:tl or non-fatal, . ulfl'l'l'll hy an~- p r­
·on by n•a. on of nnr error or mistnkr liHt<lL• ln· thl' 
n . nrP<l in the praetic• • of hi. profP:-sion. · 

lt has h(•cn forrihl~- urgPd on tlw part of tlw Tnsurmwc 
C'mnpany that iJHl<'mnitr a!!nin t Jo,;s from <·ommon law 

or .tnlutory liahilit~· for clama~e: 1111 :tt'l'Ounl of hodiiY 
injnriros ·nfTP I'I'cl h~· an~· Jl<'l''-'Oll h~ rpason of an cnor o·,. 
mi,;take nut~lc h,\· th assured, i. Yalicl, and that immran<'c 
again. t mw's own neglig<'nrc is not void a!; ngain . t puhlic 
polic·~· . ft i ' a!. o urged that the immrnnce rented hy llw 
J'olic·y rPfPrrrcl to is in urancc ngnin st pl.'r. onal injnril.'c;, 
M what is c·ommonly known a neeid nt insurance, nml 
ther<'fOrl' anthoriz d hy the provisions of . ubdivi . ion 5 of 
RN•fion 170!) of the CO\le. 

The ra. (·~ eilrd hy counsel for the Tnsuranr Company. 
upon tlw propo~ition that in-.;uranec agaim;t ommon lnw 
or stntnlory liahilit~· for damag('H on account of hodily 
injnr. · . ufferell hr anr rwr,;on, hy r ason of an <'l'l'OI' or 
mi takr macll' h~ the a .. urNl, i' valid, arc all caReR of 
iwnnuwe of property again:-;t lo. ·c; or damage by fin•; 
aud IlPari)' nil of fllclll rrlall' to the• qtw. lion of the:> acl­
.iu~lnlf'nt of thP liahilitiP of in . lll'aJH'r rompanic' · wh re 
the r "II ' a rP in ·nrnnrP or a douhl<' insumnre of thr 
)'I'O'H'rfy .Jama rpd OJ' dc>fltJ·o~·pc(. l 'Oil(' of lh<•m hPUl'H 

npon the qnP lion nmlc:>r POll. iclPmliml. 
'1 h c·n P Pi!Pcl in npport of the propo. ilion that the 

ph · ic·ian ' linl•ility poli<'~- propo. Pel to l1c issued i a 
pcriP of arr·irlcnt in nranPr, HI'!' not autl10rit • fo1· llH' 

po ition tak<'n by C'oun. el. Tn all of the rasps tl~e p<'l'. on 
whn wa in jnrrd wa~ in lll'!'cl a ngain t ywr onal injury 
hy nn IIC'eidPnt. nnd thP (JU<'"fion whil'h arose in eac·h raso 
wa. wlu•tlwr tiH• inju1·y whir·h l~arl heen rc:>eeivecl hr th 
in nrrrl w:H; cau ed hy an a<'eidcnt. · 

Iu Lovrlace v. Travelers Protective Association, 126 
Mo., 104, .and in Supreme Council, etc., v. Gari,qus, 104 
Ind., 140, 1t was held that a gnn shot wound inflicted 
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under circumtitances where the insured was not at fault, 
1\ as an accident within the meaning of the policy held by 
the person injured; and substantially the same rule is 
hclcl in S11yder v. Insurance Compa11y, ~4 Wis., 28. These 
rases throw no light upon the question of the right of 
au in.,urance company to issue a policy, whereby it under­
rnkr' tn i111lcmnif~· a phy>i('ian or snrg'on against liahil 
ih· fm· clamagc•s arisi11g from an in,jur) to a patient, 
r~uscd by the failure of such physician or surgeon. to 
bring to his assistanrP the ordinary knowledge, learm.n_g 
ancl skill which the law requires, or by reason o~ ncgh­
gencr upon his part in the treatment of such pahent. 

The Travelers Insurance Company, by the policy under 
consideration, does not undertake to insure the person 
therein named against personal injuries, disablement or 
death resulting from traveling or general accidents by 
)and or water, but against any legal liability which he 

111 a,· inc•ut· )Jy rca."on of his want of proper skill or knowl­
cclg<' in his. profe";ion, or hy reason of an~· negligence 
or carelessness upon the part of the insured in the treat-

ment of a patient. . 
'l'herc is a vrry wide distinction between the kmd of 

insurance sought to be effected under the policy named, 
and that which is permitted under subdivision 5 of sec­
tion 1709 of thn rode. That ~ubdivision permits ~n­
surance of the health of persons and against pt'rsonal m­
juri£'s, disablement or death resulting from traveling or 
general accidents by land or water. 

The definition of the word "accident" as given in the 
CenturY Dictionarv is ns follows: 

;,In genera{, anything that happens or hegins to 
br without design, or as an unfor~seen effect; t~at 
which falls out by chance; a fortmtous eYent or ctr­
cuinstnnC'e''. 

Th£' same authority further <)(•fines "accident" as-

" In lt•gal use, an accident is: An event happen­
ing without the concurrence of the will ?f the person 
by whose agency it was caused. It dtffers from a 
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mititake, in that the latter always suppo~es the 
operation of the will of the a;,wnt in producing the 
event, although that will i" cau,ed by erroneous im­
pre:-:~ions on the mind.'' 

In Pattl v. Travelers Insurance Company, 112 N. Y., 
472, an accident is defined as follows: 

"An accident is the happening of no event with­
out the aiel and clesign of a person, and which is un­
foreseen." 

"If a rc,.;ult is such as follows from ordinary 
means, Yoluntnrily employ(•d, in a not tmusual or 
unexpected way, it cannot he called a result effected 
by nccirlentnl means; hut that if, in the• act which pre· 
!'eclc the injury omc•thing unfon•seen, unexpected, 
unusual occur-. w·hir·h proline·<•> the injury, then the 
injury hn' re,ulte•l through ac·l'iclentnl menus." 

Jlutual .iccidcnt .tssociation v. Barry, 131 U. S. 
121. 

In Riclwrds t·. T11ntlPJS lnslllatiC< Company, 8() Cal, 
170, it i< ~airl: 

" '.\ecirlent' mu't b~ giwn it;; popular meaning; 
tlw t. i<, a casualty· _,omething out of the usual 
enur " of evrut•. ancl whic•h happens sucldenly and 
nm· pf'ctNII)·, nncl without any design on the part of 
the per<on injured." 

Tt is "tl<'rident" as thus defined hy thP courts that the 
gislatur<' has authorized iu•nrance eornpanies to insure 

again t. Th<> liability of a ph~·sician or surgeon, either 
nt common law or nndrr the statute, for damages caused 
by hb lark of skill. or a mi take made by him in the trent­
m<'nt of n pati~nt, is not au ac·C"idcnt within the meaning 
of the stntntP, or a• rlefinerl h)· thP courts. 

:.'lfal practice is the "had professional treatment of 
di case. pregnancy, or borlily injury, from reprehensible 
·!rrloranP<' or rarclcs•nrss, or with criminal in!Pnt". 
Century Dictionary. SJwmmer v. Dayton, 8 Ohio Cir. 
nee. 
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A physician is not an insurer. All that he is required 
to do is to bring to his assistance the ordinary knowledge, 
learning and skill which physicians possess in the vicinity 
in which he practices his profession. A physician 
possessing the ref)uisite qualifications, and applying his 
skill and judgment with ordinary care and diligence to the 
diagnosis and treatment of a patient, is not liable for an 
honest mistake or error of judgment. Ewing v . Goode, 
78 Fed. Rep., 442. 

The policy under consideration attempts to indemnify 
a physician or surgeon for tlte failure to bring to his 
as~istance in the treatment of a patient, or in the per­
formance of an operation, the ordinary skill, learning and 
ability possessed by physicians in the community where 
he practices his profession, and for the failure of such 
physician or surgeon to use ordinary care and diligence 
in the diagnoRis and treatment of a patient, or in the per­
formance of an operation which he is called upon to per­
form. 

As suggested, such insurance cannot, under any inter­
pre-tation of the meaning of the word "accident", be 
classed as insurance against personal injuries, disable­
ment or death, resulting from traveling or general acci­
dents by land or water. 

The third division of subdivision 5 of section 1709, re­
lates Rolely to insurance which may be taken by employers 
to ind0mnify them against damages to persons or prop-· 
erty arising from accidents; and it is not necessary to 
discuss at length the question whether such division of 
subdivision 5 of the section referred to authorizes in­
surance of the character under consideration, as it is clear 
that the insurance proposed to be effected by the policy 
under consideration does not fall within the classes of in­
surance authorized by the division of subdivision 5 re­
ferred to. 
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The co~clusion mu t therefore be reached that such in 
surance . I not authorized by the statute . of Io~a and 
that no msurance company has the right t . ' .. 
f tb l o lS ue pohCles 

o e c ~~racter under consideration in this state. 
Respectfully submitted, 

Caas. W. MuLLAN 

Attorne!!-General of lo1~a. 
.:\f arch 13, 1905. 

RoN. B. F. CARROLL 
' Auditor of State. 

CAPIT~r. ~ECOR.ATION:- Contract between tbe Capitol 0 -
mlsswn and .Arhst ~!mer E. Garnsey Construed. om 

. 8tu-Tn ~omplt~nce With your requeRt as to the corre 
mt<'rprdabon wluch should be given that portio f t:t 
contnwt for the mural d0coration of tlle st t l n o e 

t 1 a e LOuse exe-
eu rc on the 11th day of November 1904 bv tl ' ' t 1 · . · • · , 1e cap1 o 
commJs. I On. and :'\fr. Elmer E. Garnse~·, whi~h relates to 
the l~f-\COratiOn of. the domr• and rotunda, I respectfully 
submit ilJe followmg: . 

~hP pr~vision of tlte eontract referr<'d to d t 
whwh an Interpretation is requested, is as f~ll~:s: as o 

"DOME .\ND ROTUNDA: Seeond Floor and 
to, and inc!uding the Cap of Dome: ' up 

r!w ";~;·tn<'PR of <lonw awl walls to hP paintPrl in oil­
~~1fr~f do;. rap of dome t~ he hl dPep blue. The 

olcl d e, now J?ll.Dele~, IS to be rendered in dull 
l~ol • olwn to and mclurlmg cornice ahove the scag 
I a co umns Th ·t 1 f · ' -gild d Th . . e capi a s o these columns to be 
colo~ . Th e ped.estalds of columns to be in stone 

· e mam rum of d · · beneath · d . orne, 1mmed1ately 
old-en wm ows, to . be. m a warm stony color, '¥ith 

g sheaves or Similar ornamental mot' Th 
entablature beneath the main drum to b l':es. ~~ 
~~d ~o~or, ~niting. the tones above and b~n~~thgoit 
. e l'leze Imme<ilately below this entablature to b~ 
m grey green or other sober ] t 
appropriate background for the 

0

~t~~~ :~;~na~la~! 
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there. The statue are to be r ndered in dull gold, 
with pos ibly a gnen 'patina'. .And tl~e moldings 
around the eight Junette , and the upportmg brackets 
are to be treated in the . ame manner. The lunettes 
are to be painted in . oil-color, wit~ou~ furt~er 
ornamentation. The capttal of the pohshed gramte 
cO'lumn are to he gilded, and the entablature sup­
porh•cl by them to be picked out in color and gold. 
The walL of Rotunda on econd floor are to be 
paneled with Jines and ornament, about twelv inches 
or mor wide in color and gold. The general effect 
heing inteucl d lo . olidify the construction of the 
dome ancl its ~upporting piers.'' 

1. 'rhe first question a to the correct interpretation 
of this provision of the contract, ari. es from the use of 
the pbrn ·e "rendered in dull gold", which appears in the 

following sente11ce: 
"The bell of dome now paneled is to be rendered 

in dull gold down to and including cornice above the 
scagliola columns." 

The arne phrase again appears in the following 

s<>ntenee: 
"The statues are to he rcnderc>d in dull gold, with 

possibly a green patina." 
The> qm";;tion pre. euted i;;, Docs the phrase "to be 

rendered in dull gold", refc>r to the color effect to be pro­
duecd in the rlecoration of the> dome and the statue., or to 
the matc>rial to he used by the dc>coratod 

After a careful consid£>ration of this phrase as used in 
the proYisiou of the contract referred to, I have reached 
th<> eoncln ion that it must he interpreted to mean the 
color effect whicl1 i to he proclneed hy the artist, rather 
than the material to be u ·erl hy him in producing such 
effect. If in producing the color effect of dull gold the 
artist u es materials whieh are recognized as proper for 
that purpose under the highest rules and canons of decor­
ative art, the conditions of the contract are ~plied 
with, and he is not required to use gold or gold leaf as a 
material in producing the effect. 

RBPOBT OF Til& ATTORNEY•OENERAL. 213 

2. ThE> econd que tion uri, c by r a on of the u e 
of the word "gilded" and "gold" in the pro vi ion of the 
contract referred to, and in other part thereof. The 
word "gilded" appears in the following sentences which 
are in the provi ion of the contract referred to: 

"The capital of these rolumns (scagliola) are to 
he gildr(l. '' 

"The capital of the poli hed granite columns are 
to he gildPCl ." 

The wonl "gold" is u ed in the provi ion of the con­
trart in the following sentence., and appears frequently 
t1n·on hont the en lire contract: 

"'I'hc C'ntnhlntnre beneath the main dmm to be in 
golcl ancl color.'' 

'"l ~e encl of the entablature Rupported by them 
(grnmtc rolumns) to be picked out in color and 
gold.'' 

"The wall!'\ and rotunda on seeond floor are to be 
pant-led with lines and ornament about twelve 
inehe or more wide, in color and goid. '' 

In rletennining the. interpretation which should be given 
the word "gilded" and "gold", I have made an exam­
inntio~I ~f all nrre ~ihle memoranda made hy the capitol 
comm1s wn nnil hy )fr. Blmcr E. Garnsey which led up 
to the making of the contract in que, tion. There is an 
ambiguity as to the meaning of these words as used in 
the contract which permit tho examination of evidence 
aliunclc for the purpose of determining the sense in which 
the o worils were used by the parties to the contract at 
the time it was executed. 

In the original memorandum of the work to be per­
formed by Mr. Garnsey, which, as I am informed was 
prepared. by him as the foundation of the contract ~fter­
~a~d Plaborated and executed, I find the following pro­
VISion: 
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"All of the work to be done in oil color, except 
basement walls which are to be in water color. Gild­
ing is to be done in gold leaf." 

Taking this memorandum in connection with the 
sentences and phrases in which the words referred to are 
used, and giving the words of such sentences and phrases 
their ordinary meaning, I am led to the conclusion that 
the words "gilded" and "gold", as they appear in the 
contract were intended by the parties to refer to and 
describe gold leaf as a material to be used by the artist 
in making the decorations provided for, and not to refer 
to or describe an effect to be produced with other 

·materials. 

~ar~h 17, 1905. 

Respectfully submitted, 
CHAS. w. MULLAN, 

Attorney-General of Iowa. 

HoN. ALBERT B. CuMMINs, 

Governor of Iowa. 

TAXATION-POBLIO LIBRARIES-LIABILITY OF RAILWAY AND 

AoR'EAGE PROPERTY WITHIN A arTY FOR-Cl) The prop­
erty of railway companies within a city or town 
where a library tax is levied is subject to taxation for 
that purpose. (2) 'rracts of land of ten acres or more 
which are used for agr1cultural purposes are exempt 
from taxes levied for the maintenance of a city library. 

Des .:\[oines, ~larch 21, 1905. 
1\[n. .J OllNSON BRJGHAl\1, 

State Ltbrarian. 
DEAH Sm-I beg to aclmowJedge tl ., receipt of the 

letter of :Mr. H. W. Albrecht, president of the Tama 
Public Library board, referred by you to me. for my 
opinion upon the queRtion therein presented, which may 
h<> stated as follows: 

(1). I railway property in a city of the second class 
taxable for city library purposes' 
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(2). Is acreage property within the city limits sub­
ject to taxation for city library purposes 7 

These questions will be considered in the order stated. 

First. Section 732, as amended by the acts of the twenty­
eighth general assembly, and which appears upon page 
67 of the supplement to the code, provides: 

''The board of trustees shall, before the first day 
of August in each year, determine and fix the amount 
or rate, not exceeding two mills on the dollar in all 
cities and in towns, of the taxable valuation of such 
city or town, to be levied, collected and appropriated 
for the ensuing year for the maintenance of such 
library; and in cities and towns also the amount or 
rate, not exceeding three mills on the dollar of the 
taxable valuation of such city, to be levied, collected 
and appropriated for the purchase of real estate and 
the erection of a building or buildings thereon for a 
public library

1 
or for the payment of interest on any 

indehtedness mcurred for that purpose, and for the 
creation of a sinking fund for the extinguishment of 
l"tw h indebtedneRs; and slmll cause the same to be 
certified to the city cOimcil, wl1ich shall levy such tax 
or so much thereof as it may deem necessary to pro­
mote library interests for each of said purposes so 
dr.tPrminr><l and fixed, and certify the per cent there­
of to the county audit01·, with tl1e other taxes for said 
year." 

U1Hler tlw provisions of this section the levy of the 
library tnx must br madr upon all of the taxable prop­
erty within the municipal corporation. 

RPdiou 1:33!) of the cO<lr provides: 

""\11 snel1 railway property shall he taxable upon 
saicl assP"'ment at the sam<> rates, by the same 
oflicPrs. autl for the same purpose as the property 
of inrlivi<1uals within such counties, cities, towns, 
townships and lesser taxing districts." 

The a"sessment referred to in the section quoted is the 
assessment made by the executive council and trans­
mitted to the county auditor of each county. Upon the 
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valuation thu made and certified by the executive· coun­
cil, the board of . upervisors of· each county i required, 
by seetion 133 of the code, to det rmine the a essed 
valu of all railwars in t'ach (•ity, town, township or le er 
taxing district in the county through or into which such 
railways extend. The assc~. ed value of each railway 
within the tnxing distri t, as so 1lctcrmined by the board 
of supervisors, becomes the hasis for th leYy of taxes 
upon the railway property within such asses!ling district, 
and such property thereupon becomes subject to taxation 
for all purposes for which taxes may be levied within 
such city, town or taxing di trict. 

A city library tax is a tax which is certified by the city 
council to the board of supervisors, nnd levied a. other 
municipal taxes upon the tn ·a hlr property of the city ; 
and the property of railway companies wit:1in the city 
or town where such library tax is levied, is subject to 
taxation for that purpose. 

Second. The liability of :wrragt' lanch; to ta.·ation for 
city library purpo. cs pre!'cnt a eli fTr.rcnt fluestion. 

, ection 616 of the code is a follows : 

"No lands included within aid extended limits 
which shall not have been laid off into lots of ten 
acres or less, or which shall not sub equently be 
divid~:>d into parcel of t~:>n acre or less by the ex­
tension of streets and alleys, and which shall also 
in good faith be occupied and used for agricultural 
or horticultural purposes, shall be taxable for any 
city or town purpose, except that they may be sub­
jected to a road tax to the same extent as though 
they were out ide of tb~:> city or town limits, which 
tax shall be paid into the city or town treasury.'' 

Under this , ection the question presented is, whether 
taxes levit'd for the maintenance of a public city library 
are for city purposes. 

An examination of the adjudicated t'a!?e throw little 
light upon the question. 
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The supreme court of Indiana in ity of South Bend 
1J. University of otre Dame, 69 Ind., 3-!4, ht'ld under a 
similar tatute that chool ta.·e>:, leYi~d b)· the chool 
district of the city of South Bend, were not city taxes 
within the meaning of the Indiana tatute. 

The court of appeals of New York has hl.'ld that tax s 
levied for the purpose of {'reeting bridges within the 
limits of a city, and taxes levi u for the purpose of pur­
cha"ing ground for city parks, nnd ta:t' levied for the 
purpo. e of er{'cting and maintaining a . y~tem of water 
works within a city, are taxe,; levied for city purposes 
nndcr the con titutional provi. ion of that Rtate. 

There is a wide distinction hetwt'~:>n taxes levied for 
. chool purposes in a municipal corporation, and tho e 
levied for the maintenance of a public city library. A 
school district is a ~cparate and eli. tinct corporation, the 
direct or!=i of whieh arc electeu hy tlJC voters of the dis­
trict at the annnnl schoel election. The management of 
the chool is in no wise connerted with the city govern­
ml'nt. The eih· council has nothing to do with the levy­
ing of Phool .ta_·e>; or with their expenditure. All of 
the detail of thr levy, the tran action of the business of 
the rli . t rid, and the expenditure of the money raised by 
ta ·p leviPcl upon the prope1·ty of the district, are per­
formed hv the offieer of tlw 1-'ehool corporation, ond the 
city gon;·rmH•nt ha no voil'<' i11 or rontrol over the same. 

Whilco the powr.r. of n library hoard are defined by 
statute, the honrcl ib •lf i:; rrr.ated through the appoint­
Hll'Jl( of it nwrnher·. hy tlrt• lllH)' Ol' of a city. The mem­
hPr huh! oOif'e nndPr tlw nmni1•ipal government. A puh­
lic rih· JihrarT mn t he cstahli. hNl bY action of the city 
council. ar11l ;hen ~o cstnhli.-h£>d it is 'the property of the 
municipal eorporation, and is controlled by the city 
tbroup;h the lihrar~· hoard. Taxi's which ar~:> levied for 
the maintenance of surh lihrary are levied, collectpd and 
e:xpenderl in carrying on an institution which belongs to 
the city, and whieh is maintained for the benefit of the 
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~~abitants of such city, as distinguished from those re­
Sldmg outside of its limits. Such taxes must therefore 
be held to be levied for city purposes. ' ' 

Under the provisions of section 616 it follows that 
tr~cts of land of ten acres or more, which are in good 
fa1th occupied and used for agricultural or horticultural 
pu~poscs within the city limits, are exempt from taxes 
leVIed for the maintenance of a city library, as that sec­
tion exempts such lands from taxes levied for any city 
purpose. 

I am, Yours very truly, 
CHAS. w. MULLAN, 

Attorney-General of Iowa. 

STATE MrLITIA -'rARGBT PRACTICE-Compensation of Mem­
bers of Guard Appointed by Governor for Special 
Purposes. 

Sm-I beg leave to acknowledge the receipt of your 
communication in which you ask my opinion upon the 
following question: 

'' bould the governor of Iowa order out for com­
petitive shooting teams of :five men from each com­
pany, and fL" their per diem equally as between the 
men composing said teams, regardless of the rank of 
officers or length of service of enlisted men would 
this be in violation of section ::!212 of thr cocle?" 

In compliance therewith I respectfully submit the 
following opinion: 

Section 2184: of the code, as amended by the thirtieth 
general assembly, designates the purposes for which the 
guard or members thereof may be called out by the com­
mand<>r-in-chief. They are for encampment, drill, target 
praetice, school of in truction, or such other practice or 
instruction as the commander-in-chief may order. 
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Section 2212, as amended by the thirtieth general as­
.·embly, provides: 

"The military forces when in active service of thi 
state upon the call of the governor or sheriff of any 
county, and the guard when paraded for drill, 
encampment, target practice, school of instruction, 
or other duty under orders of the commander-in 
chief, shall be paid the following compensation for 
time actually on duty: • • • '' 

The action then fi."es the compensation which each 
officer and private shall receive during the time he is 
actually on duty under the call of the commander-in-

chief. 
The provision of section 2184 of the code, as amended 

by the thirtieth general assembly, givN; the governor 
power to call out or detail for target practice, srbool of 
instruction or such other practice or instruction as he may 
deem advisnblr, members of the guard for a. period of 
not exceeding ten days in any one y<>ar. The officers and 
enlisted men "hen called out for such service by the 
commnnrler-in chi<>f are entitled to the compenl'ation :fixed 
by section ~212 of the code as amended, and there is no 
power given hy statute to the commander-in-chief or 
other officer of th<> guard to alter the compensation so 
:fixed or to pay <'ithcr to the officers or enlisted men any· 
other or clitTerrnt rompensation than that fix<>d by statute. 

It is a WE'll settled rule of law that, where romp<>n­
sntion is fixed hy statute for the perform::mce of any duty, 
the person rwrforming Fmrh (luty i~ entitled to th<> rom­
pen ntion fi ·erl, and that no incr<>nse or climinntion of 
surlt eompen ation can he made. Under this rule .it is 
not. in my opinion, within the power of the commanrler­
in-rhief or any oth~r officer or pprc;ou, to :6..- a rlifferent 
com pen sa tion for the officers ancl men who are rn llNl out 
to engage in competitive targrt prartir<>, than that fixed 
by the l"tntute, or to take the gross sum of money which 



220 REPORT OF THE ATTORNRY-GRNERAJ;.. 

the officers and enlisted men so called out are entitled to 
' and divide it equally among the men composing the 

teams in such competitive target practice. 

May 4, 1905. 
W. II. THRIFT, 

Respectfully submitted, 
CHA.S. W. }fULLA.N 1 

Attorney-General of Iowa. 

Adjtdant Gene1·al of Iowa. 

TAXATION- TELEPHONE CoMPANIEs-Section 1331 of the 
code providing for tbe a sessment of telephone ~om­
panics by the executive council is unconstitutional. 

SrRs-In 1901 the Iowa Telephone Company began an 
action against John Herriott, then treasurer of state of 
the state of Iowa, and against his bondsmen, to recover 
of the tate treasurer the sum of $7,383.33, that being the 
sum collected by the state of Iowa as taxes· upon the 
Telephone Company under the provisions of ection 1331 
of the code. 

The ground upon which the taxes paid by such Tele­
phone Company were sought to be recovered is that the 
s6dn~e anti'er wlliei'r ii'rey we re coUedeu oy tile s~a~e was 
uncon stitutional, and that the treasurer of state had no 
authority of law for collcctin~ such taxes of the Tele­
phone rompany. 

A demurrer was .filed to the petition and the case 
rested without a trial upon the demurrer until the de­
cision of the case of Layman. v. Telephone Company, 
which is reported in 123 Iowa at page 591. The constitu­
tionality of the section of the statute named was involved 
in the case of Layman v. Telephone Company, and Judge 
Deemer, speaking for the court in that case, said: 

''If these statutes, in so far as they relieve tele­
phone companies from the payment of local taxes, 
are unconstitutional, we think that the entire 
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~~erne is invalid, for it is manifest that thi pro­
VI wn wa one of the inducement for the pa age 
of the act, and that there can be no taxation there­
under for any purpose-state or locaL This is not 
a ca e where a part of the tatute may be held in­
valid and another ~art good. The two provisions 
are so clo ely assocmted and allied-so materially 
dependent-that one cannot be severed from the other 
without destroying the entire scheme. Pollock v 
Pan?ters Loan and Trust Co., 157 U. S., 429, 15 u: 
S., 601 ; f!.tate v. Land Co., 71 illinn., 2 8; State v. 
Poynter, u9 Neb., 417; Barron v. Burnside 121 U. S. 
1 IJ. This being tme, if the law is found ~nconstitu­
tional in part, it cannot be used as the basis for local 
a .. ;;e. ~mcnt." 

The taxes collected by the defendant Herriott as 
treasurer of Htate of the state of Iowa were for the year 
189fl, and prior to the amendment of the statute provid­
ing for the assessment of telephone companies by the 
executivP council as contained in the code of 1897 and . . ' priOr to the rPpeal of sectiOn 1331 by the twenty-eighth 
general assembly. · 

Section 1~;n i~'> held in Layman v. T elephone Company, 
suprn, to be uneonstitutional and void for all purposes, 
and the legislature in the year 1900, recognizing the in­
Yali,lit:'o· of su!'h section, repealed the same. 

'rh" law hPing- wholly invalid under whieh the treasurer 
of tate exart<'rl the payment of taxes from the Iowa 
Te!Pphonc f'ompnny, that Company is entitled to have 
~u{'h ta.· cs J'Ppaid to it hy tho state. 

On the 31st day of December, 1904, this case coming 
on for bearing in the district court of Polk county, the 
court overruled the demurrer of the defendant and the 
defendant electing to stand upon such demurrer, judg­
ment was rendered against the defendant ,J obn Herriott 
and the other defendants, who were his bondsmen, for the 
sum demanded, with six per ·cent interest thereon from 
the time the same was paid to the treasurer of state. That 
I have not appealed said action for the reason that I am 
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satisfied that the taxes collected by the treasurer of state 
of the Iowa Telephone Company for the year 1 99 were 
wrongfully collected, and under an unconstitutional and 
invalid statute, and that an appeal from the judgment of 
the district court of Polk county to the supreme court of 
Iowa would be a u eless proceeding. In my opinion there 
is nothing to be done in the matter except to refund the 
taxes collected from the Iowa Telephone Company by the 
defendant IIerriott with intere t thereon. 

I lwreto attach a certified copy of the judgment entry 
in the case. 

:l\fay 13, 1905. 

Respectfully submitted, 
CrrAs. W. MuLLAN, 

Attorney-General of Iowa. 

To TIT E IT ONORABLE ExECUTIVE CouNciL. 

of the State of Iowa. 

SAVINGS BANKs-REoiTAr,s oF TITE ARTICLE OF lNcoRPORA­

TION- 0) The entire a.mount of the capital of a av­
ings bank mu t be fully paid, before the bank can be 
authorized to do bo iness. (2) The articles most fix 
the number of director , tate the name and post office 
address of each, but the names of the officers, a dis­
tingui bed from director need not be given. 
m-I am in receipt of your favor of the 5th instant 

in which you ask my opinion upon the following ques­
tions: 

1. hould the articles of incorporation of savings 
banks recite specifically the amount of capital stock of 
said banks, and mu t the amount o specified be fully 
paid up before the beginning of busines ; or is it per­
mis ible for the articles to designate an amount as the 
authorized capital and provide for a less amount as the 
paid up capital of the bankT 
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2. If you hold that the latter provisions of the pre­
ceding que tion are permissible, is it al o per.mi ible that 
the amount of stock, over and above that paid in at the 
beginning of business, may be i ned by r solution of the 
board of directors; or must it be by order of the stock­
holder. and by amendment to the articlP!'l of incorpora­
tionT 

3. Should the articles of incorporation give the name 
of the fir ·t officers of the bank, as well as of the directors; 
or only the names of the directors T 

First. Section 1 42 of the code provides: 

''The articles of incorporation of a saving bank 
shall he signed and acknowledged by the corporators 
beforf' orne officer authorized to take aclrnowlcdg­
ment of d0eds, and give th corporate name,. the ob­
jf'ct for which it is formed, the amount of capttal, the 
time of its exic:;tence, which shall not e.·cef'd fifty 
,-rars, the number of its directorR, the name and 
ilORt oilier address of each person or officer who Ahall 
manage it!'! affairs until the first election. • • • " 

This srction provides that the article of incorporation 
must fix the capital of the bank. 

ection 185G provides the manner in which the capital 
of saving bank may be increased, which is by an affirma­
tive vote of two-thirds of the sharr!'l 1herrof at a stock­
holilers' mcrting. There is no provision in chaptrr 10 
of title IX or in chapter 12 of the samr titl , which per­
mits 1wings hankR to heg-in the tran.action of husiness 
until thr. entire amount of the capital of such hank is 
ful1y paid. 

ection 1843 reqnireR the paid up capital of any. ~avings 
bank to be not less than ten thousand dollars in cities and 
towns or villages having a population of ten thousand or 
less; nor less than fifty thousand dollars in cities having 
a greater population. 
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It further provides that the corporation may commence 
business when its first directors or officer named in its 
recorded articles shall have furnished to the auditor of 
tate proof under oath that the required capital has been 

paid iu and is held in good faith by the bank, and when 
the auditor bas satisfied him elf of such fact, for which 
purpose he may make a personal examination or cause 
it to be made at the expense of tlw bank. 

Under these provi ·ions of the statute I think the entire 
amount of the capital of a gavings bank must be fully paid 
before the bank can be authorized to begin the trans­
artion of business. 

Second. 'rhc opinion givt•n upon the preceding question 
answers the second. The whole amount of the capital of 
a savings bank mu. t he subscribed and paid in before the 
certifiratPs tl10rrfor ran bP i surd to the stockholrlers and 
before a bank is rntitled to begin the transaction of its 
business. 

Third. The JH'Ovi:;;ions of spction 18-1-:? require that the 
articles of incorporation shall fi · tiH' number of directors 
and give the name and post office address of each, who 
shall manage the affairs of the bank until the first annual 
elrction. It does not rectuire that thr president, vice­
presidents, treasurer or ca:hirr, or other officerB, as dic;;­
tinguished from the directors, . hall be named in the 
articlrs of incorporation. 

nder the provi ions of Rection 1845 the board of 
directors at its first meeting may elect from its number 
a pr ident, one or more vice-presidents for the ensuing 
year, anrl appoint a treasurer or cashier and such other 
officers and employer a are requir c1 fot· the transaction 
of the business of the bank, all of whom shall hold office 
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durin~ the plea ure of the board, and "hall gi\· such 
securit} for the faithful 1 erformanee of their dntie.;; as 
mnr h requir d. 

~fay l!J, 1905. 
TfoN. B. F. CAnROLL, 

Recp ctfully ubmitted, 
CrrAs. '\Y. MuLL.\~, 

Attorney Genf'ral nf loll'a. 

Auditor of State. 

OHO~L DrsTRIOTS- CHANGE Ol!' BouNDARIEs- The boundary 
lines of a school corporation cannot be extended under 
the provision of codo section 2791 beyond tho bound­
ary lines of a civil township, except by reason of nat­
ural obstacles a portion of the inhabitants of a. school 
corporation are denied school privileges within their 
own <.li trict. 

~m- In an wcr to your requc t of the 9th ultimo for au 
opinion upon the following questions: 

1- Adi11g under the provi. ion of chapter 9, acts of 
the twenty-seventh general assembly (section 2793-a, 
:upplernl'nt to the code), may the boundary lines between 
an imlepeudcut district and a .·chool township be so 
(•hanged as to ll'nVl• the . ehool town IJip consisting of de­
tnrhcd portion T 

2. Have tlw hoards authority under this Jaw to so 
r.haug!' the honudary as to include a portion of the school 
tuwn~hip lying in another civil townRhip but that has 
h1 en attache><! to the chool tc!wn::;hip for ·chool purpo es 
under provi:-;ion of , ection 2791 f 

I :;;nbmit the following opinion: 
Sedion 2791 of the code provide. : 

"In an_y case where, by rrason of natural obstacles, 
n_ny 1_10rhon o~ ~he inhabitants of any school <•orpora­
tJon ~~ the opm10n of the county . upcrintendent can­
not With reasonable facility attend school in their 



226 REPORT OF THE ATTORNEY·GENERAL. 

own corporation, he shall, by a written order, in 
duplicate, attach the part thus affected to an adjoin­
ing chool corporation, the board of the same con-
enting thereto, one copy of which order shall be at 

once iran mitt d to the ecretary of each corpora­
tion affect d thereby, who shall record the same and 
make the proper designation on the plat of the cor­
poration. Town. hip or county lines shall not be a 
bar to the operation of this section.'' 

In Independent District of Union v. I ndep ndent Dis­
trict of CedM Rapids, 62 Iowa, 616, it is held that in the 
absenc of any streams or other natural obstacles, as con­
templated in . ection 1797 of the code of 1873, the county 
superintendent was, under the provisions of that section, 
without jurisdiction to change the boundaries of choot 
districts. 

ection 2791 or the code differs from the former statute 
only in dispensing with the con ent of the board of 
directors of the district from which the territory is taken; 
and the rule laid down by the upreme court in the case 
cited is followed in chool Township of Newton v. -In­
dl'pendent District of Newton, 110 Iowa, 30. 

Natural obstacles which prevent a portion of the in­
habitants of a school district from attending -school in 
their own corporation with reasonable facility, are neces­
sary to confer jurisdiction upon the county superin­
tendent. The boundary lines of a school corporation can­
not be extended under the provi ions of section 2791 be­
yond the boundary lines of a civil town hip, except where 
the existence of natural obstacles prevents a portion of 
the inhabitants of a school corporation from attending­
• chool within their own district, and gives to the county 
superintendent jurisdiction to extend the boundary lines 
of the district beyond those of the civil township. 

Section 2793 of the code provides : 
"The boundary lines of contiguous independent 

distr icts within the same civil township may be 
changed by the concurr ent 3;ction of the respecti;re 
boards of directors at the1r regular meetmg m 
September • • • . " 

REPORT OF THE A'M'ORNEY-GENERAL. 227 

No power is given under thi ection to e.·iend ih line 
of a school corporation beyond tho of the ch·il town­
ship. 

ection 2793-a c,{ the code supplement provides: 

"When the boundary line between a bool town­
ship and an independent city or town district i not 
also the line between civil town hip , uch boundary 
may be changed at any time by the concurrence of 
the board of director • • . Th boundarit's of 
the civil town hip or the independent di trict may in 
the same manner be extended to the line betwe n 
civil town hip , even though by such change one of 
the district hall be included within and con oli­
dated with the other a a civil district.'' 

This section confers upon the board of an independent 
city or town district power, with the concurrence of the 
board of director. of a school district, a portion of which 
is included within the municipal limits of a city or town, 
to extend the boundary lines of such independent city or 
town di .'irict so as to make such boundaries co-extensive 
with those of the municipal corporation. The section 
does not, howev~r, confer upon school di tricts other than 
those designated, the power to extend their boundaries 
b yond the lines of a civil township, or to take and in­
clurie within their limits any territory lying beyond the 
bounuary of the civil township in which the school dis­
trict exists. 

,T nne 5, 1 !)05 . 
IfoN. ,JonN F. Rwos, 

Respectfully submitted, 
CnAS. W. MuLLAN, 

Attorney General of Iowa. 

Supcrinfelldent of Public Instruction . 
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ScHooL HousE rTE- HEVE RSION oF r. AND To OwNER - A 
schoolhouse site re verts to the owner of the tract of 
la nd from which it was t aken , upon repayment of the 
p urcba. e price, by reason of non-user for two year~:. 

Sm-[ am in r eceipt of your favor of the 29th ultimo, 
in which you ask my opinion upon the following question: 

" A schoolhouse site was pnrcllased and title tnms­
fer red by warranty deed containing the following 
clause : 'Fo·r schoolhouse purposes only, the land 
to revert back to the former when they cease to use 
it for school purpose , with the usual time allowed by 
law to r emove their buildings'. Doe this entitle the 
owner of the tract of land from which the site was 
taken to r ecover title without payment of the pur­
chase price as provided in section 2816, when the dis­
trict ceases to use it for school purpo es, or does sec­
tion 2816 still hold in the ca e 7 '' 

In 1·esponse to your reque.-t I submit the following: 
Section 2816 of the code provides : 

"In the case of non-user for school purposes for 
two years continuously of any real estate acquired 
for a schoolhouse site it shall revert, with improve­
ments thereon, to the owner of the tract from which 
it was taken, upon repayment of the purchase price 
without interest together with the value of the im­
provements, to 'be determined by arbitration, but 
during its use tbe owner of the right of reversion 
Hhall have no intereHt in or control over the prem­
iHes." 

The language of this section is broad in its terms and 
applies to any real estate acquired for a schoolhouse site. 
No distinction is made between a site acquired by pur­
chase and one acquired by condemnatory proceedings. 
In either case, under the provi ions of the section, real 
estate acquired for a .;cboolbousc. site reverts to the owner 
of the tract of land from which it was taken, upon repay­
ment of the purchase price. without interest, when it has 
ceased to be used for schoolhouse purposes for a period 
of two years. 'rbe pt·ovi ·ion in the deed that the land 
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conve·r ed thereby is fo r choolhoul'e purpo~C's only, and 
. hall rever t to tbe g rantor when it eea~C'~ to hE' u ed for 
:sueh purpo e, is imply declaratory of the ::;tatute and 
d oc. not chan<re the right. of the parti s. 

A hoard of . chool director .- eun exrr ri. e no other 
po,•cr::; than tho e expressly granted by s tatute or nece -
f<arily implied. B eers v. Schoo l Di. t. No. 3, 7'2 In. , 50 ; 
School Directo rs t'. Foglema;~, 76 Ill. , 1 9. 

A person contracting with a school board i. bound to 
know the limitation of it power s, and can acquire no 
rights under a contract which th e board is not authorized 
to make. Staff' v. Freed, 3 Ohio Dec., 314. 

In R oland r. R eadi11g S ch. Dist., 161 Pa., 102, it is held 
that per;,on. contracting with the president of a chool 
hoard an• bound to know what contract he is authorized to 
mnke. 

If, hr tlw rlause inserted in the deed, the board under­
took to make a contract by which the schoolhouse site 
. honl<l rerPrt to the owner of the tract of land from which 
it wa >: lnhn , "hen it: eea. ed to he used for cbool purpo e , 
without the repayment of the purchase price thereof by 
!'nch omwr, it exc•eeded its powerH, aH the statute provides 
that the owner of the tract of land from which the site 
wa<; taken can acquire the title to such site by rever ion 
upon rPpaymen t of the purchase price only. 'rhe person 
from whom the site was pnrrha~ecl eontracted with 
knowlrdge of tlw limitation of the pow rs of the board, 
und ean aequire no greater right under such contract 
than that giYen hy statute. 

Under the facts as Htated, thr owner of the tract of 
land from which the schoolhouse site was taken cannot 
ac-quire a title to such site except upon repayment of the 
price paid hy tbe school district therefor. 

Respectfully submitted, 
CHAs. ·w. MuLLAN, 

J nne 7, 1905. 
Attorney-General of Iowa. 

HoN .• JorrN F. Rxoas, 
Superintendent of Public lnstrudion. 
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LOUISIANA PUROHA E UOMMI SION-PUBLIOATION OF ltEP~RT­
Co T OF-It is beld that the ommi ion i authorized 
by law to print a report of all its doings, the cost of 
which i to be paid from it contingent fund. 

• m-I am in receip.t of your favor of the 31st ultimo 
in which you reque t my opinion upon the following 
question. : 

1. Does section 2, chapter 195 of the acts of the twenty­
ninth general assembly, contemplate that the commis ion 
shall make a pub I ished report of it doings? 

2. If th commi sion has authority to make a published 
report, doN; th law authorize me to draw a warrant 
against the appropriation made by th thirtieth general 
as. embly for the purpo e of mePting the expen e thereon 

3. If I am authorized to draw a warrant as above con­
templated, has 'the executive committee of the said 
Louisiana purcha e commis ion authority, through the 
president and secretary of the commission, to direct the 
expenditure or mu. t it be by artion of the full com­
mi . ion? 

In compliance with such r cqu('st I r . pectfully ubmit' 
the following opinion: 

First. Section 2 of hapter 1H3 of the act of the 
twenty-ninth general assembly provide : 

"At the close of its service , the commis ion hall 
make to the governor a statement of all of its doings, 
which shall include a . bowing of all exhibit made by 
the state of Iowa or the citizen thereof, and the 
award made on such exhibit , and such other matter 
as the commission may deem valuable to the people 
of the state of Iowa, tog ther with a list of all receipts 
and disbursements, with complete vouchers therefor". 

This provision of the act clearly ~ndicates that it was 
the intent of the legislature that the report required to 
be made by the Loui iana purcha e exposition com­
mission to the governor should be a printed report pub­
lish d for di tribution to the people of Iowa. 
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Second. It follow that the co t of publi bing such report 
hall he paid for by the commi ion out of the appropria­

tion made by the legi lature, a no other appror ria lion 
i made therefor. 

In th opinion given by me to the lion. . W. itm<>r. 
<'hairman of the executiYe conuuittee of the Loui iana pur 
rha e e.-po. ition commi . ion, I held that no part of tlw 
$::!0,000 appropriat d by the thirtieth general a embly 
<•onld he used to pay the xpen e incurred by lhe com­
mi:-sion until the entire $125,000 which wa appropriated 
!Jy the twenty-ninth general a embly wa xpended, and 
that the . 20,000 became availabl and ould b u d by 
the commi~. ion to d fray expen. e incurred by it when 
the '125,000 wa ·hausted. 

The appropriation made by the thirtieth general 
as. emhly <'Ontain. an item of $2,500 for emt>rgency and 
contingr.n<'~- fund, ancl the commi ion i. entitled to draw 
from il1e slate treaRury and u e AO much of the rontin­
gent fund a· may h neces. ary to pay the expenRe of puh­
li ·hing tLc> rrport rPr1uired hy tbe act of the twenty-ninth 
general a. semhly. 

Third. 'rhe proYision of . ection 2 of the act of the 
twentr niuUt general a.sembly b~ whirh $123 000 is appro­
}n·iatcd to rlcfrny the expE>n. c of making an exhibit at the 
Loui iann purchasP .·position, reads a.' follows : 

"ThP ·um ul' .'l:!:i,OOO, or so mnclt tlwreof H'i mny 
he nrt>d<'<l hY the commi ;1o; ion for ilt r Jllll'JlO'ie of 

mnl·ing an e.·hihit an<ln•presl'ntatiou hy the Htntl' of 
Town, proviclPd for in SPC'Iion I lt< ·reof, iR h<•rehy np 
pt·nprinted out of aur moJH.'Y iu the statl' tr<·a ~m·y not 
otherwi e appropriated, and warrant therefor sl1all 
be i~suNl, on the order of the pre ident and s cretary 
of said commis. ion, hy the auditor of state on the 
trea urer of state from time to time, hut no uch war­
rant shall be issued until Raid commi. sion, through 
its duly chosen officers, shall r<>rlify to the auditor of 
state that the Aame is actually neces. ary for dis­
bursement.'' 
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Section 1 of the act of the thirtieth general assembly 
provides that the $20,000 appropriated by such act shall 
be drawn, expended and reported a provided by chapter 
195 of the law of the twenty-ninth general assembly. 

nder the provision of these acts the pre ident and 
secretary of the commi. sian are authorized to issue an 
order upon the auditor of state for such an amount of the 
appropriation made by the legislature as is neces ary to 
meet the expenses incurred by the commission; and it is 
the duty of the auditor of state upon receiving such order, 
together with a certificate from such officers that the 
amount of money sought to be drawn from the tate 
treasury under tllC' order made by them is artually neces­
sary for di . bur. ement, lo iRsuc a warrant upon the 
treasurer of state for the amount so ordered and certified 
by tl1e ofTicers of the commission. 

The cost of publishing the report required by the act of 
the twenty-ninth general assemhly is a part of the expense 
for which the appropriations were made, and the money 
necessary to pay the cost thereof may be drawn from the 
state treasury upon wanants issued hy the auditor of 
state in the same manner as those issued for the payment 
of other expenses; that is, 11pon the order and certificate 
of the president and secretary of the commis ion, as pro­
vided in the act of the twenty-ninth general a sembly. 

June 7, 1905. 
HoN. B. F. CARROLL, 

Respectfully submitted, 
CrrAs. W. MuLLAN, 

Attorney-General of Iowa. 

Auditor of State. 
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PRACTICE OF MEDICINE OR 0 TEOPA'l'TIY - P OW&R OJ:" BOARD 

oF "tlh:DICAL ExAMINER TO Is UE C ERTJFIOATE 'TO APPU­

OANT wHo 1 BLrNn- The Board is without au t hority 
to urant to an applicnnt who is incapable, menbtlly or 
ph;sicaJly, the privilege of taking an examination for 
admis ion to practice medicine. 

Rms- Tn re ponse to the reqne.-t of ~our ·ecrctary for 
au opinion as to whether an applicant for a cerl ificate 
to practic•e osteopathy in tl10 »tate, who i. blind, can be 
admitted to the examination required of all applicants 
who de. ire to practice medicine or o~teopatby i.n the slate. 
I submit the following: 

Section 2576 of the code provides: 

"All examinations shall be in writing, eaeh cm~cli­
date for pxamination in any school of medicine h mg 
gi\'en the 1-'aJUe set of questions covering anatomy. 
physiology, gPnera \ cher_nistry,. patholog:, ~u rgNy 
and ohstetriel-1. In materia mecltca, therapeutics, and 
the pri11ciples and practice of me.dicine, a set of 
queRtions tibal 1 he used cor~·e pondn~g to tbc scb.ool 
of mcdicinf' which the apphcant destres to practice. 
The E'.·amination paper when conclude~ .s~all be 
marked upon a scale of oue hundred. Each 
applicant .-hall, upon ohtaiuing au order for rxa?l­
ination, rereive from Ute secretary . a confid nttal 
number which he Rhall place upon lus work wlJCn 
<'Ompleted, so that the hoard in passing thereon 
shall not knGw hy whom it wn prepared." 

This statute is, in my opinion, mandatory, RO far as. it 
relate~ to the manner in whielt the stat(' board of medtc­
al examiners ~:>hall conduct the examination of appli­
cant~< for rertifieates to practice medicine, and the hoard 
bas no authority in the conducting of such examination 
to depart from the method prescribed by statute. . 

Section 2583 of the suvplement to the code, wlnch re­
lateR to the manner in which certificateS~ to practice 
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osteopathy may be i ned by the state board of medical 
examiner , provides : 

''Any per on holding a diploma from a legally in­
corporated . school of osteopathy, recognized as of 
good stan~mg by the Iowa Osteopathic Association. 
and wherem the cour e of tudy comprises a term of 
at least tw nty months or four term of five months 
each in artual attendance at such school and which 
shal~ include instruction in the followin'g branches, 
to-w1t: Anatomy, including di section of a full 
l~tcral half of a cadaver, physiology, chemistry, 
h1stology, pathology, gynecology, obstetric and 
theory of osteopathy, and two full terms of practice 
o~ ostropathy, shall, upon the pre. E>ntation of such 
drploma to the tate board of m dical examiners 
and sati. fying such board that he is the l gal holder 
thereof, be granted by such board an e.·amination on 
the branc~es h rE>in namE'd ( exC'ept upon the theory 
and practice of osteopathy until , urh time as there 
may be appointed an osteopathic physician on the 
stat board of health and of mE>dical examiner ). 
'l'he fee .for. said <.>xamination, whirh shall accompany 
t!w apphcabon, shall be ten dollars, and thE' examina­
tion 8hall be C'ondurted in the Rame mannrr and Dt the 
same . place and on the same date that physicians are 
examm d as pre. cribed by section 2576 of tl1e code." 

This ser lion makes tht> provisions of se<'tion 2576 of the 
code relating to the mannrr of the pxamination of physi­
cians who apply for a licen e to practice their profes ion 
in the state, apply to applicants for a certificate to prac­
tic o teopathy that is, the examination of osteopaths 
who apply to the state board of medical examiners mnst 
be conducted in the manner provided by section 2576 of 
the code, and the state board of medical examiners is not 
authorized to change the method or form of such examina­
tion. 

Every per on who appears before the state board of 
medical examiners as an applicant for a certificate author­
izing him to practice medicine or o teopathy in this state, 
mu t be mentally and physically qualified to take the 
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examination pre cribed by tatute. The board i. with­
out power or authority to give to an applicant who i 
incapable either mentally or phy ically, of taking th 
examination so pre cribed, an xamination of another and 
different character than that r quired b~- law to he giY n. 
'l'h<> ability of an applirant to ucces fully pa Uw exam­
ination required by law, i made the t . t of hi , right to 
practice either m dicine or o, teopathy in thi tale; and 
no one ·who is unable, either because of any m ntal or 
phy ical defect, to take and ucce fully pa uch exam­
ination, i entitled, under the pre ent law, to r ceive 
from the tate board of medical examiner. a certificate 
authorizing him to practice either medicine or o teopat.hy 
in thi · tate. 

,June 16, 1905. 

R pectfully ubmitted, 
HAS. W. { ULLAN, 

Attorney General of Iou·a . 

To Tllt. fh TE Bo.\nD oF Mc:mc\L F,x,~n~ER". 

PoLL TAX Dut.v of 'l'own hip As essor to Furni h Town­
. hip 'lerk Duplicate 'opy of tb.e A3ses or's Book. 

Sm- Tn complianre with your reque. t of the 27th 
ultimo for my opinion as to wh<'ther, uncler the nrw road 
law, the township as. e sor shall furni . b to the township 
clerk a cluplica.te ropy of the a . es or', book, I re pect­
fully ·uhmit the following: 

• ection ][)40, as amended by the acts of th tweut~·-n inlh 
general a sembly, provides: 

"'fo enable him (thE' derk) to makr out such li~-;t 
(a Ji,t of per,;onH rrquire<l to pay road poll ta ·) , thr 
a se · or shall fnrni. h the C'l<'rk of said town.-hip. 
before the first day of April of eaC'h y<'al', a •omplrte 
copy of the as E>ssment lists of aiel township for that 
year, which shall be the basi:; oC such 1 oll tax list." 

This provision is so plain that comment upon it is hardly 
necessary. Under this provision it is the duty of the 
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asses. or of each town hir to make ancl furni. h the town­
ship clerk a cluplirate.copy of the as.-essment book of the 
township, from whic·h the town. hip c·lt>rk can make the 
li>t for the upcrintcudent of road.-, as proYided in the 
scdion referrC'd to. T am, 

J nne 22, J 905. 
IToN. B. F. CARROLL, 

.Auditor of State. 

\'our.· v<•ry truly, 
('HAS. \\' .• f ULLAN, 

.ttfolllf'.l/ Genrral of I O!Ul. 

INSANE gXPKNAES FOR C.tRE OF lNSANE PATIENT-(1) The 
expenQes of an iu a.ntl patient at a. tate ho pita] are 
c hargeable to the county in which he bas a legal set­
tlement, and not to the county from which such pa­
tient is SP.nt. t2J It 1 not necAssary for the Board 
of upervisors to audi t or allow uch claims. 

m I am in rec•eipt of your fayor of th 27th ultimo. 
in which yon IWJUest my opinoin upon the questions: 

1. 'l'o wllal count) ~houl d a .·upcrintendent of an in­
sanC' hos pital charge the P.· twnseR of a patient whose 
rC' idence i found by thP eounty <'Ommi, sioners of in­
sanity to he other than that from which he il:! ent; that 
is, the county from which he is sent or the county named 
as his r . idence in the warrant of admi sion f 

2. Is it neC'e sary that bill for the upport of county 
patient in the several state in. titution be allowed by 
the hoard of supervisor , before paymentT 

3. After these bills have been certified to the county 
auditors by the state auditor, when and how should re­
mittance be made to the treasurer of stateT 

These qnel:!tion will be con idered in the order stated. 

First. Under the provi ion of ection 2266 of the code, 
the expenses of keeping an insane patient at a , tate ho. pit-
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al honld he ehnrg ·d to tht• t'Oll 11~· fr •m \\'h id1 I w J1 1t: l'llt 
is :-ent, u'ule . the l'ommis iolll'l'" of insanity han• t'onllll 
that :-nth patient ha . , or prohahl~· has, n lPgal scttlL•nwnt 
in ~ome other count), and thC' auditor of the l'lHlllty in 
whirh the legal s ttll•nwnt is founrl to l'Xi I has, after in­
quiry, ascertained that thl' palit•llt has a ll•gul sl'ttll'ml'nt 
in that eounty, and has giH•n notir·e thPrl'of to the sup 1'­

intendent of the ho.-pital to whir·h the pati •nl hall bcC'n 
committed, and lo th rommi . .-ionC'rs of the <'Ounty from 
whirh .he was sl•nt, of thP rp..;ult of surh inquir~. 

If tlw ·upcriuh'JHlent is, h~· the auditor of the rounty 
in whieh tlw -.e ltlemPnt of thC' patient iR fonnu to xi . t. 
infnrnwd that l-Udt pntil'nt ]taR a Jpgal settlement therein, 
tl 1l'n the l'XJH'ltRC'S . hall he rharged to the eounty in whirh 
sn<'h l<'gal sp l tlPmPnt i: found to exist, and not to thC' 
countY from which the paliC'nt wa: ;; nt. 

'l'h~ su1wrintcndrnt of the hm;pital ha R no authority to 
charge tltP C'.·penses of a patient to any rounty other 
than that from which the patient is sent, until the inquiq 
pro\·idPcl for hy c;ectiou 2:270 of th rode has been m~de 
and notire thPrC'of givC'n a required hy said • ectwn. 
'When suc·h noticC' ha. heen given, the . uperint ndent hall 
therpafter C'luuge th e.·penses of the support of the 
pntiPnt to thC' r·onnty in which the IC'gal settlement exists. 

' ' f t' •NC)1 'll<l •)•)9'> Seco111l. l ' nrlPJ' the provt 1011 o ~C'c' tons --· '' -- - , 
the c·o t of supporting nn inl--:1111' patient at n slate hospital 
~;hould hC' cel'tifir<l to the mHlitor of Rtate by each sup r­
intenciPnt on the fir t clay of .January, April, ,July and 
Oetoher of par.h war aml the amount so certified Ahonld, 
hv the auditor, l;e pd. sP<l to the crc•dit of the hosvital 
f;om whirh the• certificate is reC'eivcd. 

The auditor of statC' should thereupon notify the c•ounty 
auditor of C'ach county owing au amount so rertific<l, and 
charge surh amount to tbe r.ounty owing tlw fiamc. Tl~l' 
boarcl of supervisors of t11e rounty owing ~mr.h amount lfl 

required to levy a tax therefor. anrl pay the amount due 
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the state for the support of the insane patient chargeable 
to such county into the state treasury; and it i& not neces­
sary that bills for the support of county patients be 
allowed by the board of supervisors or passed upon by 
them before such payment is made. 

Third. ection 2292 provide that taxe levied and col-
lected for the purpose of paying the cost of supporting in­
sane patients in the state ho pital shall not be used for any 
other purpose, and the amount of the indebtedness for 
which such tax i required to be levied shall be paid over 
to the treasurer of state at the same time and in the same 
manner as is prescribed by statute for the payment of 
state taxes by the county treasurer. 

Respectfully submitted, 

June 23, 1905. 
lioN. B. F. CARROLL, 

CHAS. W. MuLLAN, 

.Attorney-General of Iowa. 

Auditor of State. 

IN URANOE- UBSORIPTTONS TO APITAL STOCK oF CoRPOR· 
ATION- ub criptions to the capital stock of:a corpor­
ation made before the corporation is organized, are 
valid and binding upon the subscribers, if such corpor­
ation is afterward organized and the subscriptions 
are accepted by it. 

Sm.-After a careful investigation of the question of 
the validity of the subscriptions made to the capital stock 
of the Atlas Insurance Company, I have reached the con­
clusion that the same are valid and can be enforced 
against the subscribers thereto. The grounds upon which 
such conclusion is based arc in brief these: 

First. It i at this time a w ll ettled principle of law 
that sub. criptions mad to th capital stock of a corpora­
tion before the corporation is organized, are ':alid and 
binding upon the sub riber if uch corporation is after­
ward organized and accepts such subscriptions. 
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In Morawetz on Private Corporations (2d ed.) ection 
48, it is said: ' 

" ubscriptions for bar s in a corporation there­
after to be formed under a general law may be 
ace pted by the board of directors of the company 
after the organization." 

In Me lttre v. P eoples Freight Ry. Go., 90 Pa. t., 26 , 
that court, in passing upon the que tion of the validity 
of such ub criptions, aid: 

"The ~b ~riptio~ wa at le~ t a valid proposition 
to the plamtlff, whiCh became Irrevocable the instant 
of its acceptance." 

The rule laid down by Morawetz is recognized in­

Penobscot R. Go. v. Drummer, 40 Me., 172 (63 Am . 
Dec., 654); 

Lackey v. Richman ct L. Tttrnpike Go., 56 Ky., 43; 
TVhitsett v. Pre-emption etc. Church, 110 TIL, 125; 
Peninstilar R. Co. v. Duncan, 28 Mich., 130; 
.Minneapolis Threshing Machine Go. v. ·Davis, 3 L. 

H. A., 796; 
Ilttghcs v. Antietam Mfg. Go., 34 hld., 316. 

Mr. Thompson in his work on Corporations, after a 
thorough examination and review of all of the cases upon 
the question, tates hi conclusion in these words : 

"We th n take the true view to be that the engage­
ment created by a subscription to the stock of a pro­
jected corporation i binding in the absence of fraud 
inducing it, provided the corporation is formed 
according to th. scheme, within n reasonable time; 
and that the subscriber cannot in the interim, any 
more than after the corporation is formed, retreat 
from it without unanimous consent.'' 
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The principle is affirmed in the comparatively recent 
case of Minneapolis Threshing lllachine Co. 1:. Dcn·is, in 
which it is said: 

"A subscription by a number of per ons to the 
·tock of a corporation to be thereafter formed by 
them, has in law a double character : 

1. It i a contract between the subscriber them­
selves to become tockhold.ers without further act 
on their part, immediately upon the !orm~ti~n of the 
corporation. And such contract 1s brn?rn.g and 
irrevocable from the date of the snbscnphon, at 
least in the absence of fraud or mi take, unless can­
celed by consent of all the subscribers before accept­
ance by the corporation. 

2. Tt is also in the nature of a continuing offer to 
the proposed corporation which, upon acceptance. by 
it after its formation, becomes as to each ubscnber 
a 'contract between him and the corporation." 

This is a clear and concise statement of the modern 
l'ule, and under it subscriptions to the capital stock of a 
corporation thereafter to be organized are valid contract 
and enforcible by the corporation when such subscriptions 
are accepted by it after its organization. 

Berond. The subscriptions made to the capital stock of 
the Atla s In~mrance Company are therefore valid and bind­
ing upon each of the subscrihers and enforcible by the cor­
pCiration, unle s our statute has changed the common law 

rule. 
Section 1694 of the code, which relates to insurance 

other than life, provides: 
"llaving published the notice of incorporation con­

templated by chapter 1 of this. title, and :fi}.ed the 
publisher's affidavit thereof. with _the aud1~or of 
state, together with the articles of mcorpora~on, as 
required in this chapter, the person~ n?med m such 
articles as incorporator , or a maJonty of the_m, 
shall be authorized to open books for the subscnp­
tion of tock to the company, if a stock company, or 
to take applications and premiums or premium notes 
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for ~nsurance, if ~ mutual company, to the e.·tent 
herembefore reqmred, at such times and place a to 
thc:J?l may eem convenient, and keep them open 
unhl the full amount required is sub cribcd or 
taken.'' 

The purpo e of the enactment of this statute is not 
upparf'nt, as it gives to the corporation no po-wer which 
it could not exercise under the common law in the absence 
of the statute. It is one of the inherent powers of a cor­
poration after its organization to open its books for sub­
scriptions to its· capital stock, and to keep them open until 
the amount of its capital is fully sub cribed. The 
statute is, therefore, simply declaratory of the common 
law and adds nothing thereto. 

Where a statute provides that books may be opened by 
a corporation for subscriptions to its capital stock, sub­
rriptiolls made upon slips of paper or in memorandum 

books are valid subscriptions within the meaning of the. 
statute. 

Mexican Gulf Co. v. Veavant, 6 Rob., 305; 
Hamilton & D. Plank Road Co. v. Rice, 7 Barber, 

157; 
Ashtabula & N. L. R. Co. v. Smith, 15 Ohio St., 328; 
Buffalo & Jamestown R. Co. v. Gifford, 87 N. Y., 

294. 

The suhscriptions to the capital stock of the Atlas In­
snrnnPe C'ompany are sufficient in form. They were de­
liver<•d 1 n Mr. ·wilkinson, the promoter of the company, 
to be held hy him until the company was organized, and 
were then to Jw turned over to the corporation without 
any fnrthPr art of delivery on the part of the sub­
scribers. Eaeh subscription is a continuing agreement 
on tlw part of the subscriber to take and pay for the 
number of ~harp: of the stock of the corporation des­
ignatf'd therein. 

16 



242 REPORT OF THE ATTOR~E Y · GENERAL. 

It follow that uch sub criptions are contract between 
the ·uhscribers, and that a delivery thereof to ~Ir. \\~ il­
kinson i a complete and valid d~li\·cr~· of uch f'Ub · 
cription , and t he . ame becom thereby binding upo11 

each of the sub. ribers. 
If, when the corporation i . formed and its book. 

open eel for th purpo ·e of receiving sub criptions to it. 
capital stock, the subscription. deliv red to Mr ... Wilkin­
son arc by l1im delivered to the corporation, entered upon 
its hooks and accepted by it, the provi . ion of the tatuV• 
arP fully complied with. The corporation therchy he­
comes a party to the contract, and each of the sub­
scrih rs is o1>ligatell to pay the amom1t of his sub cription 

according to its terms. 
Tlti. C'OUstruction of the statute i. in harmony with th~ 

rules of the common law. :::luhscriptions to the capita! 
stock of a corporation, made prior to the organization of 
the corporation, aucl prior to tlw op niog of i t book fo r 
stock ~-;uh«criplionH, if delivered h~ th' . uhscriher t o a 
third person wilh the uncler. tanding that the same shall 
be d<>livereu to the corporation when it is organized and 
wh en it: hooks are open for l'<tock suh~cription~, hecome 
valicl ancl hinding suhsc·ription · if delivered to and 
acc<'pt d hy the corporation . 1\fter such deli\Tery no one 
of the .-nhs<'ri l)('rs C'an rl'lrcat from hil-i cont ract, and each 
subscription is valid aml binding a· against the p er . on 

who made th e . mnc. 
nd <> r these p r inciplrs of law, th subscriptions to the 

capital lock of the 1\ tlas Insurance ompany wl1i clt wer e 
made prior to the or ganizat ion of ihe corporation and 
deliY<>rccl to Mr. Wilkinson, are valid and binding upon 
the subscrib r s after acceptance ther eof by the corpora-

tion in the manner stated. 
Respectfull y FiUbmitted, 

June 27, 1905. 

CnAS. W. MuLLAN, 

Attorney-GPneral of Iou·a. 

HoN .• B. F. ARROLL, 
A1~ditor of State. 
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'TATE PRoP~RTY-PowER OF THE T1w TEE oF THE IowA 
• TAT E CoLLEGE OF AGRIC LTURE TO LEA E BuiLDING 

lTE TO ~lEMBER OF TTIE OLLEGE FACULTY- It j held 
~!1at the tatute Joe not oufor upon tbe Board of 
I ru tee. the power to lea e land belonging to tho 
stat to members of tbe faculty for ro ' iJence purpose . 

Sm- I nm iu receipt of ) our fayor of the 2-l:th in tant 
ath•i . in~ me that the board of trusle . of the Iowa tat 
<'olh•ge of ~\ gricnltnre and Mechanic .. \ rts desir s my 

opinion as to wlwlher it is empower d to mal\e and e.-c­
c·n:P .. to n~t>mher' of the facnlt~· of the eolll•ge, lrases of 
htulcll!w tl<' upon tbe land used and occupied as a part 
nf II P gronll!l· of . aid l'Oilegc. In compliance with the 
n·qnr."t I "nhmit the following opinion: 

The> po\YPI' of the hoa r d arc d <>fin Nl by .cction 2G47, 
_ri:i!i a llll :..!li~,7 of t hP c·ocle. 

By r.rtiun ~fi-1-7 it is given power to manngc and con­
trol tlw p1·op 'l'IY of the colll'g<' and farm, wh thcr r eal 
or JH'r~rllJal. SPc•tion ~G;> Il Jll'O\'itlrs that it may sell the 
lnncl grnn_tecl to thr .tatr by art of congrefis, and any 
land. nc•q un•cl by Jll ll'cha~e or otlw r wisc, for ra~h, or 
upo11 parlin! Prl'clit no t r ·epf>cling t rn year R, at such price 
n lmll lJl' 11 ·r1l hy the hoa rcl . SPC't ion 2657 anthoriz<'" 
i t In l a <' "lH'Il lancl" a ,; it i au thori z<>d to sell uncl r the 
provi inn of' t·c-1 icm 2G:iG, fo r a tPrm not c:ccrding i <>n 
) nr , at nn ann ua l rPnt nl equa l to <> ight p <'r cent p er 
a nnmn upon th ' appraisrcl Ya lnr of the• tral't, paYnhl c 
.mn nn ll ~· i n achHl ll'l'. . 

'I h" pro,·i ion . of r el imt '-' :.l ri!iG nncl :.lG57 rl!'arl v relate 
to t il<' lnucl- he longing to tlw s tall> nr11l known nR tl;e Ag1·i 
cnltnral <'oll c· 'P laJHb, whiPh wPrc· grnntrcl h~· ro ng r r s 
for t_h <> r n<lownwnt atlll upport of tlw c·ollPgc, or W P I'l' 

acqmrNl hy th<· ·tntc in . ome other way for thal]mrposr . 
,\ 11. or nParl)· all, of the lands refc>rrecl to hv thr.· r s rc'­
tion . wrre Krauted to the Ktate of Iowa h\' tl1~ ad of ron 
gr-es. of .Tuly 2, 1RG2, ancl in the ar.t making th<> grant it 
iR provided that lands so granted are to he . old by the 
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state to which the grant is made, and the money received 
therefrom inve ted in stocks and bonds of the United 
States or other safe securitie., yielding not less than 'five 
per centum upon the par value thereof, which money so 
invested shall constitute a perpetual endowment fund, the 
interest of which shall be used to support and maintain 
a collrge where the leading object shall be the teaching 
of such branches of learning as relate to agriculture and 
mechanic arts. 

The lcgislatuee of the ::;tate of ]owa, l1y an act approved 
September 25, 1862, accepted the grant of lands from the 
government, subject to all the conditions and restrictions 
contained in the act of congress. 

It was and is necessary that the endowment lands of 
the college be sold and leased, and the proceeds thereof 
invested in the manne1· directed lw lhe act of congress. It 
was these l~nd s and lands of liiw character which the 
legislators had in mind at the time of the enactment of the 
sections of the statute referred to. 

By the provisions of section. ~65G and 2657, the board of 
trustees of the college is authorized to sell and lease the 
lands referred to, and to invest the funds which are de­
rived therefrom. The provisions of these sections do not 
refer to the lands which are devoted to the uses of the 
college, as distingui bed from thoRe by which it is endow­
ed, and it cannot be . uccessfully maintained that under 
the provisions of these sections the board bas the power 
to alienate the lands belonging to the state which are used 
and occupied for college purposes. 

If the power to lease lands belonging to the state and 
which are devoted to the uses of the college exists in the 
board, it must therefore be found in subdivision 2 of sec­
tion 2647 of the code, which is in these words : 

"The board· of • • • trustees shall have power-
2. To manage and control the property of the 

college and farm, whether real or personal". 
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The que tion which ari e i : Does this provi ion of 
the tatute conf r upon tbe board power to lNH;e any part 
of the lands belonging to the >;(ate which htwe been ded­
icated and devoted to the- u es of the colle,.,.e! Thnt iR, 
does the phrase "to manage and control" empower tbe 
board to lease any portion of uch grounds for residence 
purposesf 

The words "manage" and "control" have frequently 
been defined by courts of last resort to be synonymous, 
and to mean to <lircct, govern, administer, over ee. 

Youngworth v. J ewell, 15 Nevada, 48; 
Ure v. Ure, 185 Ill., 216; 
Cook County v . McC1·ea, 93 TIL, 23 . 

Neither word, therefore, extends the power and 
authority of the board of trustees beyond that which is 
given by the other. If the legislature had said that the 
board of trustees shall have power to manage the prop­
erty of the college and farm, such enactment woul<l have 
the same fore<> as the provision that the board shall have 
power to manage and control such property. The use of 
the word "control" by the legislature in conferring the 
pow<'r granted to the board of trustees adds nothing to 
its power which would not have been granted by the use 
of the wortl "manage" alone. 

In Cook County v. lllcCrca, supra, it is held that the 
term "manage" means to control according to law, nnd 
that the statute therefore can not be understood to gi.ve 
to county boards an unlimited power of management of 
county funds, whrre there is an absence of any specific 
proviRion of the law to the contrary, and means nothing 
more than that they shall have power to manage the 
county funds and county business according to law. 

:Management is defined as government, superintendence, 
physical or manual handling or guidance, the act of 
managing by direction or regulation or administration. 

In re Sanders, 53 Kansas, 191; 
Lewis v. Lewelling, 53 Kansas, 201. 



2-16 REPORT OF 'THE ATTOR'NEY·OEKERAL. 

In Randall v. Josselyn, 59 Vt., 557, it i held that the 
word. "control and management' , a u ed in a wi II de­
vi. ing property to the te tator' on, mean that the on 

houlcl have th u e, posses ion, superintend nee and 
dir ction of .the property and the power of exerci. ing a 
general r slraint over th arne during the continuance 
of his estate but doe. not include the power of di po al. 

' In Baltimore Cotmly Commissione1·s v. Board of Man-
a,qers of the Balliuw1·e JI ospital for the In sane, 62 i11d., 
132, it was h ld that the word "managers", a u ed in a 
statute providing that the governor, by and with the ad­
vice and consent of the . enate, shall appoint a board of 
manager. of the hospital for the insane, means wl1at the 
term import. -manager, simply of the property, with no 
power to pledge, ali nate or pneumber it, charged with 
the duty of its protection ancl faithful operation on be­
half of the s tate, but inve ·ted with no ab. olute owner-

ship of the property. 
The clear intent of lhe statu te is that the boarrl of 

trustees of the eolle<Ye shall govern, manage and control 
the prop rty of the eollege and farm in the administra­
tion of the affairs of thr college. It ha s no authority to 
make any disposition of sueh property or any part there­
of whieh shall pln.c<' it heyoncl the control of tl1e board. 
The <:>xceution and drlivery of a lease of the character of 
that auihorizccl lrv the re«olntion of thr board would be 
snrh a dispositio~ of the land, h<:>longing to tl10 state, in­
elud rl in the lease a would place the same, to a degree 
at least, beyond th~ immediate control of the board. The 
e.,;e ution of the lease would br a relinquishment to some 
extent of ihe posses ion of tbe board and its right to the 
ah olute management and control of the property leased. 
The land would be diverted from the use to which it was 
devoted by the state to another u e and purpose, which 
clearly was not contemplated by the legislature at the time 

of the enactment of the statute referred to. 
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ThE> e.· cution and rlE>livery of the leafie authorized hy 
the rr:solution of the hoard il' in the nature of a grnnl of 
an ea. emeut. in the college ground~: . neh NL' ement being 
:;uh.i<'ct to t<:>rmination by the hoard after ten year. upon 
on year'. notice of it.· intention to do . o, and upon pay­
ment, to thr Jll'r on to whom tlw right is grant d of the 
ntlu • of thl' impron•HH•ut. · made hy him und<:>t' the grant. 

It i not a lea. within the . triet meani11g of the term. 
1yo re11t is rE>~en·<>d hy the board und r th<' eontrad, the 
. um of one dollar a year being :;imply a nominal amount. 
Tlt · JH r:-;on lo whom the lease is made ba. the right to 
extcncl it inrldinitel~·, and it ran only be t rminat d by 
tlw hoard, <' ·c•ppt in rase of the cl<'. lrnction of th dw ll­
ing hon<;p h_,. fin·, upon payment of the value of the im­
provPnwnl . 

The statnlP clop..; uot givP thl' hoard authority to use the 
fnnrl~ nr thl' l'OJipgP for thE' Jlll)'tuent Of lhe \;alll Of im­
)li'O\'CUH'llt' mad<' upon lnnd · ro\'(•rerl bv lC'as . of this 
r.haraeter, and . nriL u. r. wonld, in m~· op.inion, he an un­
nntltm·iztorl rlin•r. ion of lh<' fnncl« of the rolle~e from the 
pm·po"''"' fot· whic•h tht>y wert' created. 

Tlw hoarrl <•f t ru stPPR of th<' C'ollegf' of _\grieultme and 
:\fpr•hanil' Art' i:-; m1 ag(•nL of thP .· tale to whi!'h the man­
n 'f'lllPllt of tlt<' propE-rly of thP stntP is eonfidPd. Tt>~ 

JH>WPI' nr<' ll!'h only a nn• "·pn• ·.· ly ronfprrPcl hv 
«tlltHIP, Ol' intpliully ('llllfi'I'I'Prl }l('!'l!ll. !' IH'('(' S'i :ll'\' to !'fliT~· 
Ollt fho I' Whif'h fll'P ('X pre' lr g"i\'lll. Tl lllll'lt }JOl<l lh.e 
pos P . ion of and lllllllll~P tiL Jll'UJH rt~· of the stal<• for 
tl11• ]Hll']IO"l' to whic·h l:'U!'h pmpNty is clPvoterl, anrl for 
no other 

The provision.· of thP statui<' quoted do not in my 
opinion eonfPr upon tltr. hoard of lmstees pow<'r to 
divert the n. P of th'r propP.rty frout the purpo. <• to whith 
it wa. d voted by the state, ancl to IP'lS(' thr• -;:nnr• for 
resirlenr.e purpo es to any member of the faculty of the 
college or to any other person. The propPrty must h<' 
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held and possession thereof retained by the board ex­
clusively for school purpo es, and any dispo ition, or 
attempt at a disposition thereof, for other purpo e , is 
in excess of the powers conferred upon the board by the 
legislature. 

June 29, 1905. 
MR. E. w. TANTON, 

Respectfully submitted, 
C:a:AS. W. MuLLAN, 

Attorney-General of Iowa. 

Secretary Iowa Stale College of Agriculture 
and Mechanic Arts. 

DaAINAGE OF LAKEs-CoN rauorroN OF DrKE AND Frsa:wAY­
CosT OF Tbe co t of building and maintaining a dike 
and fisbway in tbe drainage of a lake under order of 
the executive eouncil should be paid from the drainage 
fund of the district. 
rns-I am in receipt of a letter from your secretary, 

Mr. . IT. Davison, informing me that you de ire my 
opinion as to the right of the board of supervisors of 
Emmet county to use any part of the county fund of that 
county for the purpose of constructing a dike or dam, with 
proper :fi bway and pillway, as required by the executive 
council, made necessary by the draining of Swan Lake. 
In compliance with such request I submit the following 
opinion: 

The con truction of a dike, spillway and :fi hway for the 
purpose of retaining the waters of the upper lake is an 
expense incidental to the draining of the lower lake, and 
muRt be included in any plan of drainage agreed upon by 
the board of upervi ors in which the lower lake is 
drained and the upper lake retained. The co t of such 
dike, spillway and :fi hway, therefore, should be paid from 
tllC drainage fund of the district. 

'ection 1 of chapter 68 of the acts of the thirtieth 
general as embly gives to the board of supervisors of 
any county jurisdiction, power and authority to establish 
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a drainage di trict or di trict , and to locate and c tab­
lish levee , and cau e to be con tructed any levee, ditch, 
drain or water cour e a provided therein. 

Section 12, 13 and 2 of the same act provide for the 
rai. ing of fund with which to pay th ro t of con truct­
ing . uch ditche drain and levee •. 

'l'he dik required to retain the wat I"' of the upper 
lakt> i a lev c within the meaning of Rection 1, and th 
co. t thereof hould, therefore, b paid from the drainage 
fund created as provid d by ~ectionR 1~. 13 and 2 of the 
act. The Rpillway and fi . bway ar<> a part of the dike. 
Their construction and maintenance become nece sary by 
rea on of the draining of the lower lake, and the co t 
thereof should be paid from the same fund as that of Ute 
oik<>. 

The provisions of sections 12, 13 and 28 of the act re­
ferred to, aR to the manner of the payment of the cost 
of constructing dikes and ditches for the drainage of 
lakes anrl swamp lands, are exclusive so far as the county 
is concerned, and the board of supervisor bas no power 
to pay such co. t from the funds of the county, as distin­
guiRlted from the drainage fund provided for by the sec­
tions of the act referred to. 

In holding that the cost of building such dike, spillway 
and :fishway should he paid from the drainage fund of th 
district, I do not wiRh to be und rstood as saying that it 
i~> not within the power of the executive council to pay 
any part or all of the co t thereof out of the proceeds of 
the sale of thP lake bed which is drained. It is, in my 
opinion, within the power of the e_'ecutive council to pay 
all or any part of the cost of such dike, spillway and fish­
way from the money derived from the ale of the luke 
bed, as a part of the expen es incurred in the drainage or 
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such lake, bE>forc turning such fund ov r to the county 
as providecl by s rtion 9 of chapter 1 6 of th act of the 
thirtieth gE-neral a .. emhly. 

.) UIH' ~0, 1905. 

Res1 ectfully submitted , 
HAS. W. MuLLAN, 

Atton1r•y-General of Iowa. 

'l'o nm UoNOR.\BLE ExECUTIVE ouN rL 
of tlte '"iace of I owa. 

MEANDER LAKEs - AcT OF INDIVIDUAr, IN DRAINING - When 
an attempt ba been naade by any per on or persons to 
drain a meo.ndered lake o tbat it will have an artifi­
cial ou tlct, tbe state may re tore uch lake to its nat­
ural condition, and an injunction will lie to prevent 
further trespas . 

Sm-I beg I avf' to aelmowletlge OIC J'CC' ipt of your 
communication of the 12th ultimo <mrlosing a letter of 
Mr· .• \.. R. Lauritz ~iy,·e, and requ sting my vi ws as to 
·what action should he tnkrn h~- th state as to the acts 
of the persons who have partially rlrained Rice lak in 
\\' innehago conntr, and lo'IYered the water therein hy ex­
eavnting a ditc·h into the lakr ancl which forms an out­
lrt through which the watrr flows out of the lake. 

'rhe comnm11ic;1tion ha" been on my de~k several days 
hut pres. ure of other hu~itw,;s ha . prevented me from 
taking it up hcfore. Tn compliance with your reque t I 
rr~p<'ctfull~· . ubmit the following opinion: 

'I he stale hy its e.·ccutive . houl<l, in my opinion, exer­
cise , uch control oYer the lake in question, a well as other 
meandered Jake in the ~ tate of like character, a . will 
maintain them a . nearly as is possible in their normal 

ondition. Where an attempt has be n made by any per­
.on ot· per. on to drain any of uch lake without author­
ity of law, the bank. and , hores of such lake should by 
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executi•e action be re tor d as n arlr a;; is possible to 
their natural condition and the height of water in th e lnkP 
rai ed and kept as nearly a · may be to the ordinary high 
wat r mark. 

.\.n a tioo for injunction will lie and l'an he , uc 
fully pro ccuted agaim;t any per ' on or pf>r on who 
attempt to illegally drain or lower the water in any of 
such IakeR, and uch action hould, in my opinion, be in­
. tituted by the state again t any per on or per. ns at­
t mpting, without authority of law, to cut a litch or 
drain hY which an artificial outl t of any of the m andcred 
lake. i~ the stale, will be cr atecl and the water drained 
therefrom or lowered therein. 

.Tnl~· 19, 1905. 

Respectfully ubmi it eel, 
OH.\S. w. 'MULLAN, 

Aftornl'y-Geneml of Ioll'n . 

IIo.·. A. R. CuMIIII~s. 
r:orrnwr of Iowa. 

LoA • ANn TRURT CoMPANIEs-AMoUNT oF UAPITAJ, TOOK ­

BxAmNATION BY AuniTOR OF 'iTATE - NATURE oF 

Bt• INE. s - (1) The capital stock of a11y loan and 
trust c•ompany must be fully pai!l up before it can 
commPnce bn ·inosg, a.nd musL not be less tlran that 
rcqniretl of saving· banks. (2) uch companie. arc 
subject to examination by the :w<litor of state. (3) 
,~ o loan or tru t company can conduct a banking bus­
ines , except it mrty t·ecetvc time deposits and issue 
drafts upon it~ depositoriP.s. 

RtH r am in rP!'I'ipt of your favor of thr J th instant 
in wltir!t yon rcqne.t m~· opinion upon the following CJUes­
tions: 

(1). no the artiele.· of incorporation of tlre Waterloo 
Loan and 'l'ru'it Company whi(•h arc Rn!Jmitted to mP, 
couform to the laws ~f Iowa T If not, what change. or 
alterations . hould be made therein 1 
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(~). Should a certificate of the character is ued to 
~tale and avings banks be is ued by the auditor of state 
to loan and trust companies, authorizing them to begin 
the transaction of their business when they have com­
plied wHh all of tho provisions of the tatute relating to 
tlJCir organization¥ 

(:3). Can loan and trust companies organized under 
the Jaw. of Iowa lega]]y receive current deposits sub­
ject to cheekY 

These questions will be taken up in the order in which 
thr; are stated. 

First. A ritcle 3 of the articles of incorporation of the 
·waterloo Loan and Trust Company provides that the 
capital stock of the corporation shall be $250,000; thai 
it shall be divided into shares of $100 each, and paid in 
at such times and upon such conditions as may be pre­
scribed by the board of directors, and that the corporation 
may begin business when $100,000 of its capital shall have 
been subscribed. 

The provisions of this article which relate to the 
amount of the capital stock, when the same shall be paid 
into the trea ury of the company, and which provide thae 
the corporation may begin the transaction of its busi­
ness when $100,000 of its capital sto·ck shall have been sub­
scribed, are not in accordance with the provisions of chap­
ter 65 of the acts of the thirtieth general assembly, which 
became a law on tho 4th day of July, 1904. 

That chapter in effect provides that all loan and trust 
companies whose articles of incorporation authorize . the 
acceptanee and execution of trusts, and all corporat10ns 
in whose name the word "trust" is incorporated and 
form a part, shall have a full paid capital of not .less 
than the amount of capital of savings banks, as proVJded 
in section 1843 of chapter 10 of title 9 of the code. 

Section 1843 provides: 
"The paid up capital of a!lY savi~gs . ~ank shall 

not be less than ten thousand dollars m c1ties, towns 
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or villages having a population of ten thousand or 
less, nor less than fifty thousand dollars in citie' 
having a greater population. The corporation may 
commence busine s when its first directors or officers 
named in its recorded article of 'incorporation shall 
have furnished the auditor of state proof, under oath, 
that the required capital has been paid in and is 
held in good faith by said bank, and he ba satisfied 
him-elf of such fact, for which purpose he may make 
a prrsonal examination, or cause it to be made, at the 
expense of such bank, aud he is al o satisfied that the 
prrceding sections of this chapter have been complied 
with and bas i sued a certificate to that effect, 
naming therein its first board of directors, notice of 
which certificate shall be given by the publication 
thereof for four consecutive weeks in some news­
paper printed in the county wherein its articles are 
recorded • • • • . '' 

Ou the 19th day of J\lay of the present year in a written 
opinion l'nrnished the auditor of state by the attorney 
general, it waR held that a savings bank organized under 
chapter 10 of titl<' 9 of the code, mu t have the entire 
amount of its capital, as provided in that chapter, paid 
in before it is entitled to receive a certificate from the 
auditor of state authorizing it to commence the trans­
action of its business. The conclu ion which was reached 
at that time by the attorney general is stated as follows: 

"lTnder this provi. ion of the Rtatute I think the 
entir<' amount of the capital of a savings bank must 
be fully paid before the bank ran be authorized to 
hegin the tran;,action of bu. iness.'' 

'rhe provisions of chapter G3 of the acts of the thirtirth 
general asst'mbly apply with equal force to loan and 
trnst <'OmpaniPs. Tl.tey are required by the provisions of 
that chapter to have a capital of not less than the amount 
of capital required of savings banks by section 1843 of 
the code, and such capital must be fully paid before they 
are entitled to commence the transaction of their business. 

Article 3 of the articles of incorporation referred to 
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must he ell an •c<l so as to make the capital of the \Ya terloo 
Loan ancl 'l'nt. t ompany $1 0,000, or the entire author­
izul <·upiial of $:!30,0 0 should be fully paid. 

,<..,'I'I'OJUI. The }H'ovision. of ~ertiou 1 _ 9 of the cod(> 
whi<·h t'PlatP to the organization nnd busines.· of loan am] · 
trust <·ompanie:--> as amPn<led hy Uw act of the thirtieth 
g'P!ll'l'a I asst>mhl;· r •atl a:-; follows: 

".To rorporation shall engage in the banking ~>Usi-. 
ne. :, rereive deposits, and tran. art the bu. me. s 
ge1wrally donf' by banks, unles · it i. _subj_eet to and; 
organiz<>J under the provi .. ions of tln · ht_le,_ or of 
the han king laws of the . late heretofore ex1s~mg, _ex­
eept tlwt Joan aJHl trust rompaniPs may recet\'e time 
dt>posits, suhjc•<·t to the Rame limitations a. ~r.e now; 
or nul~· ltrn•after h<• JH'P. <·t·illPtl for the reretVJ~g ol_ 
<]ppm~it. by stale hanks, l\tHl issue drafts on then·. de­
posi lOl'ir~. . \11 ~nwh <•mnpnn ies :~1Hl all corporations 
now Pxisling or ltcrt>after orgamz cl under thE:' pro­
YisionR of chaplPr 1, title fl of the rodP, who. e article. 
of irworpomtion nnthorize lltP arrE'ptance and e.'e 

. ention ol' tl'll..;ts aml all C'Orporations in who. e nam 
tltt' wonl 'trnst' is in<·orporaterl nnd forms a part, 
shnll hnn• n fnll pai<l l'apiinl of not lrss t1~an the 
amonnl ot' <·npitnl of :<aviP~ l~:•nh<, a· pr?\'ION1 hy 
.-edion 18!~ ol' t•hnp!Pr 10, and 1-'h·tll hr ,'nh.Jed to rx­
amination, rP~ulntion and eonlrol of tlw nu_rlitor ot 
stnl!>, lih• :aviJJ ,, atlll ~tnlt• hnnl·.·, and thrtr stoek­
ltold<•r>~ ·hall h·· linhiP to tltl' t•rrditor'l of snell rom 
pnnit•s ns provided in :--;el'tion l_RR~ of th is chapter for 
stoPkholders in 1-dale and s:n·mp;..; hanks. 1\ny f'Or ­
poration Yiolatinp; tlti · . Prtion shal l forfr it it~ rhar­
ter, al the : n il of the attorn!:')' general, a nd sa trl ror­
porntion, its ofliren~ . <li l'('('tors ann agents 'hall be 
puni Rh c1 by a fi ne of not le.. than fi ve hundred 
dolla r . or imprisonment of not less than t:vo !:ear s 
in the 11eniten tiar Y or by both ucb fine and 1mpn. on-., ·rh t ••• " ment at the di , cr etion <i t e eour , 

The effc t of the amendment made by the thirtieth 
general assembly is to place all Joan and tru t companie 
under the control and regulation of, and make the same 
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.-ubjert to examination h~· tht• antlitor of slatP in tht> :-anw' 
manner a , HYing.· and statt• hanks are l'ontrollt•d, l'l'~n­
lated and exllminetl by him. 
~edion 1 43 of the code pro\·iJes for the examination 

of savings hanks by the auditor of slate an<l that when 
)I(' ha.· . ntisfied himself that all ot' the pro,·isions of the 
. tntute relating to . urh hanks h:we hC'en rompliPd with, 
he . hall issue a c rtifiratc to that (•11\•d. 
~Pdion 1, 64 contain. snhst:mtinll~· the sallH' proYision 

'~ith t'l'fl'l'!'lll'l' to tatr hnnh. 
'l'ht> P.·aminalio11 of .·:wings nnd sta te hank and the 

issnatH't> of a !'Crti1knte Jll'nnitting thrm to he~in the 
tran.,ndion of tltt>ir lmsine~. wh n the amlitor hn. fountl 
that a ll of thP pro\ isions of the :-->tatute luwe hC'ell eom­
pliPcl \\·ith, :tl'C impoJ'tallt fa!'lot• ill the regulation ann 
f'O!llrol thPreof. It ther<•fot'P follcnnl that wl1en thr legis­
lature marle: II lomt nn<l trn. t c•ompanir· suhjc·rt to t•xam­
inntion, rl'p;nlation and rontrol of thr audi tor of state in 
like mnmwr a :-->a\·in •s and state hauh nt'e snhjrrt to his 
e.·muination, I'OJtlrol and l'l'gnlation, it hemnw his Jlnty 
o make· an (•_ ami nntion of all lonn a111l tnt·! l'ompnnies 

in lh<' 'till<' HHUJnc·•· as an P.·mni nat ion of saYings and 
S!atP hank. is 110\\' lllfl<le h~· him lUHJCr j ]lp jli'O\'i!"iOns o[" 
Sf'Ption 1 4~ ancl 1 ~1i-l- of ti ll' roclP; and if upon -.;JH:]t Pxam. 
inatinn 11 .. fin d thnt nil of thP proYi ions of ti H· law rr­
latin' to th<' lll' •:lllizntion of loan aud tn1. t c·ompan i<>s 
lta\'P h('ell l'aitltl'nll~ r•mnplit>cl wi th, i t i. his cl ut~· to is.nl' 
a r·,. r tific•a tP an tho r izin« tiH ' ll l lo hq~in th<' tran><adion of 
fh Pi1· lm inc• in tl tt> anw llHilll tPr ns . ur lt C'e rl ifica lt• is 
i. ~ ~~ •<1 to av i ng~ atHl ta tP hank . 

Third . lll<kr th!' Jli'O\'i sion. of ·peli on 1 n lwforc 
qnoit•cl, no loan aurl tru.· t companr i.· autltorizPcl to P n~agr 
in lh<• hankinp; hu ;: inN;s, to rert•i\'C dt>posits or to tran act 
the lmsiuE:'s. gt·nerally <lone h)· hank -, cxrr pl it ma~· r<'rriv 
tim depol' it· snhject to the same JimiiationR a are now 
or may herf'after he pre. cribd for thr rec<•iving of dc­
positi:; of Rtate hank , and i. sue drafts on it depositories. 
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It is not entitled to open or carry cur r ent accounts 
'again t which checks may be drawn, nor to t r an act any 
other. bu ines which is generally done by banks, except 
that 1t may r eceive time depo it and issue drafts upon 
i t depo itories. 'f he t ransaction of any other char acter 
of lmsine ordinarily done by bank i a violation of the 
statut for whirh the officrr · of t he loan and tru t com­

pany may be held liable. 
Respect fully submitted, 

.l nl~· ~o. 1905. 
ITo.· B. F. ARROLL, 

CIIAS. W. M uLLAN, 

Attorney-Geneml of I ou·a. 

Auditor of State. 

CE NSU -ENU ME RATIO N oF-PowER OF ExECUTIVE ouN­
OIL TnEREIN- It is held th at tbe powers of the execu­
tive council over the enumeration and compilation of 
tbe state census are ministerial and not judicial m 
character. It may not inquire into the correctness of 
the return , or order a re-enumeration of tbe censu~ 
of any di trict. 

Sins-In respon e to your r quest for an opinion as to 
the power of the executive council to determine the cor­
rectness of the returns of a cen us enumerator upon ex­
trinsic evidence, and to set aside such returns if found 
incorrect and order a new enumeration of the district 
from which uch returns are r ceivcd, I respectfully sub-

mit the fo1lowing opinion: 
Section 1 of chapter 8 of the thirti th general assembly 

makes it the duty of the executive council to cause to be 
prepared and printed blank forms uitable for the pur­
pose of taking the census and to enable the assessors to 
make uniform returns of population and agriculture. 
That section provides that the schedules relating to the 
population shall comprehend for each inhabitant the-
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name, age, color, ex, conjugal condition . 
ami place of birth of parent . whetl ']'place of blrtb, 
izPd, number of ..-ear in tl ' . ler a len or naturnl-

J le mt d tate · 
month: unemployed, literacy ·chool ' occupation, 
ownership of farm and bo ' I alt ndance, and 
the e. l'cntivc council mav ume .t. d~ al o_ provide that 
• • J e l s 1 cretwn · tb 

tructwn, form and number f . . . m e con-o mqmne nece t 
· e~~rc the information sought. ary ~. 

1 he bhuk re · d t . ' qmrc o be prepared b th . . 
couucll are to be furnishell to the co y . e executive 
them to the town ·hip a. ·es ors ubntfy audi tors and by 
l . . on or e ore tb fi. t hl 

~ ay m J anuary of the year in I> hi 1. tb r. ~ on-
taken. Cu .e ceo us lS to be 

l n atlditiou to uch matter t l . 
that t]l(>re !I:lll be blanks f . t i le s~cho~ further provides 
c.•t t . . Ol JC ex- oldl <•r s of tl U ' t d 
...., a c., ]IVIng in l owa whicl. 1··]1 . . Jc Dl e 1 Sucl con tam the 
pany alHI regiment to which illC • I . . name, com. 
pre ent place uf res iclt-ncc o d ter belonged, and his 

Ho>ctiun 2 of the act n •iatls wholl . t 
a. se,:. or in each 'l ·s ~ .l.Ilg d ' t . y o the. duty of t he 

' · · ·'· IS n et t 1 
Pn tr ie. u pon the bl au 1-s f . i d o ma 'e the proper 
to the rountv aurll't,or·' ·onurm.blcf ' and to return the same 

· or e ore th fi t d 
of tlw cen. u . year. . e r · ay of Jun~ 

SPctiou 3 I ll'Ovid 'S that wl 
form tun· of thP doli<• .JCnl alny assc. sor fail to per-

] 
· · require< n· the act tl d ' 

t 1e countv ;:h·1)] ap}>oi t . . · ' te nu 1 tor of . ' ' n some , uJlable IJC. t 
<'1'11 w; n . pro,· id r rl t I • . . I son o take the 
ab!P. at thf· expen'-'P ,:~llc>!In at nts early a day as practic-

"' . · 1e ronny. 
,..,rctlon 4 )H'O\' ide. for the for . 

turn . to the . rrretarv of stat 1 wntrldmg of the census re-

t} t 
· · ' e 1Y 1e county au.l't 

Ill such rr.tnrn shall he filed and . ut or, and 
ser·rrtnry of state pre crved by the 

'ertion 5 make~ it the rlut f 
cau ·e ah. tract or romp'! t' Y o fthe executive rouncil to 
pnre<l, whif'h shall l 1 a Jlonds o the cen . us to be pre-
. · >e rrcorc e hv the 
m a book to be kept b b' f . erretary of state 

n Y lm or that purpose, and gives 
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to the executive council power to add to u~h com~)ilation 
sueh other statistic in ref renee to bankmg, ratlroad ·. 
immranc , manufacture , education and other matters of 
puhlic interest as it may b able to procure from the 
head. of the variou d partments of the state and other 

sources. . 
!-><>C'tion G relates to the C'luuacter of emplo)' ee. wlncb 

may he employed by the executive council in making the 

compilation of the cen us. . . 
RPrtion 7 makes it the dut:.· of the e:s:ecuhve counc1l 

wl1en the ren. u. has been <"Ompiled to can e the . ame to 
be puhl i. heel in book form, to he kno'm a the. cemms of 

l owa. . . 
T h other section. of the act relate to such pubh cahon 

bein(J' evidence of tb<' 110p1llation of I owa, to the co-opera­
tion wilh the United States cen. ns bur eau by the execu­
ti ve council, a11d to the appropria t ion of money to defray 
llte expenses of taking su rh census. . . . 

Th duties to be perfonned hy the execuhvc counc1I 
under the provisions of thi s act ar e minist C'rial and not 

judicial. . 
It is nro-ed in a lJr ief which I have r ece1ved upon the 

'l' on u"\at the executive coun il has implied power to 
que. L , < f 1 · 
inquire into and determine the correctness o t 1e ceu u, 

r eturns mad by the mmmerators. . 
Many authorities are cited in support of t~1e propo ~­

t ion that public officer s have the pow~rs ':luch aTe ex­
pres ly granted to them, and al so such lmphed powers as 
are neces ary to the xercise of thoc; e. expre ly ~ranted. 

The rule of law a s stated i. unque honably con ~c~, a~d 
. o well establi hed that the citation of authonhe m 
~~s support is unnecessary; but it falls. far hor~ of e tab~ 
li hing the proposition that the. executive c~unml ma_Y ac 

. d' . l b dy and determme upon evldence ahunde 
as a JU 1c1a o < • eturns 
wh tber the st atements contained ln the census . r di 

h. h are forwarded from the various assessmg s-
w lC t Its powers are 
t rict s of the state are true or un rue. 
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pecifi ally named in the act of the thirtieth general a ,_ 
. emhl~·, and it ill clothed with sueh additional implied 
power only as are nece~:>~ary to c~nT~· out and p rform 
thos' e.·pressly gi,·en. 

'l'he power· expressly given the C'Xeeutive counC'il are 
(1) to c·nu,;c to he preparerl and priutNl hlank forms for 
tlH' <'PT!Sn. return,;; (:2) to cau~c abstracts or compila­
tinu · of tlt<' c·t•u:-;u:-; rcfut·ns to])(' prepared; (3) to acltl to' 
. udt c•ompilntion . ueh other statistic" in relation to hank­
iug. I'll i I road,;, i n .:mr<lllC<', manufactnrl'~. llucat ion and 
otlwr utat!Pr" of puhli<' intenst a. th<'~· may he able to• 
pmc·m·P, ancl whir·h they eon, idc>r of bnfficient value to be 
inf'lmh·d in Uw rensus report; ( -1) to c>mplO)' only skilled 
]wr son,; full:· qnulified by their ecltwaiion and F-kill to 
rapicllr nntl ;u·curatP I ~ perform thP dutieF- of stenoo-ra­
pht>r-. mul arconntuuti-i; (:i) to ea nsp the t•ompi led c nsus lo 
be JH lhli"hNl in a hook to lw kno"l\'ll as the cen ·u. of I O\Va; 
(G) lo <'O opPrn te :o far as practica ble with th e cemms 
lmrenu of tl1 P U nit <> cl , ta teR in ga thering, compiling and 
p ublishing epnsn s 1-i tatistics. 

\Yhnt eYP I' power or authority ic; necessary to the e.·er­
('i <:e nf' the duties impo,;ed upon the r xPcnlive council by 
the net rl'ft·rTed to , is impliPd hy the provi: ion. of the act, 
hut ],pyonrl tlt l' power nerps:-;ary to <·nrry into rff<'cl th 
exJH'P:-> · provi sions of th e i-i lntute it hn . no authority. 

'fo dP! •nnine whPtlter llH• re tunm of' a t:c>n . n.' enum ra­
tor are in a<•c•onlant:e with the fact s which e.·is t in the <li -
trid f r om whi<·h the r eturn s f'Otne, the r .·rentivr council 
must assume> the fun<'l iou R and powrrs of a trial court. 
It must rN·eivP evitlence for aud nga i nst the correctness 
of . lll'h retnrn s, and then judic·iall)' dPtermine wl1etlJer 
the ta!Pml-'nt of fact s shown hy the rPtum of the enmner­
ator is true or untrue. No :deh 1>owrr i: expressly given, 
nor is it uecessnr)' to the compll•te exert:i se of all powers 
and dutie. ex}H'el'l'ly given or imposed by the statute. 
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It cannot be said that the executive council, sitting as 
a court and excrci ·ing judicial functions, should deter­
mine any question pre ented to it relating to the cor­
rectne s of the returns of a census enumerator upon ex 
parte affidavits and evidence, and the statute nowhere 
directly or impliedly confers upon it the power to sub­
poena or compel the attendance of witnesses, or to pro­
cure evidence in any other form. Without such power it 
cannot perform the duties of a judicial tribunal. 

The council may, under the implied powers conferred 
by the provi ions of the act, correct any errora or mis­
takes which arc apparent upon the face of the census re­
turns, as the correction of such errors and mistakes is 
necessary to the compilation of such returns; but, in my 
opinion, it cannot go beyond the returns themselves and 
receive extrinsic evidence for the purpose of determining 

the correctness thereof. 
Whenever tho que tion of the verity of a return made 

by any censu enumerator arise , such question can, in 
my opinion, be determined only by a court having juris­
diction thereof, and if upon a trial by such court it is 
found that the statements contained in the return are in­
correct, the return may be sot a ide and a new enumera­
tion of the district made under the order of the court in 
conformity with the prons1ons of the statute. The 
power to set aside such return and to order a new enumer­
ation in the di trict for which such return is made, is 
vested in the courts of the state and not in the executive 

council. 
Respectfully submitted, 

CHAS. W. MuLLAN, 

A.ttorney-Geneml of Iowa. 

July 29, 1905. 
To TIIE HoNORABLE ExECUTIVE CouNCIL 

of the State of Iowa. 
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COUNTY PERINTEl'DE:S'T OF CHOOI. PPIII!:' FOR THE 

OFFICE-PAYABLE 1:< RO OUNTY Fu:sn>;-~o part of the 
coun_ty. clwol .tax way b u · d for tl1e purpo ·e of pur· 
rha.·w" ,'Upphe for ~h ronnty superintend nt, but 
the !ia m m n~t be paHI from t h ' fn nt!.· of th cou 11 t , . 

. Sm - In t•!lmplinn~e wil It your request for an opinion 
\\h tllcr· tlH ta · le\ 1rd for the . npport of ~rhoo1c; -within 
tlw •·otmty upon all of tht• tn.·nhle property thrrcin mnv 
1.{' ~ally hP u ul. h~ !he honnl of :upcn·i~ors in tlw pm~­
c l1a ~ of . npplw-- lor county snpprin!t•tHlPnb, I f'nhmit 
tho J ollo\\ mg: 

... cction ~-.07 Jn·o, ide. : 

'''1'1 . l 1 t' . • I! JO:trc o :;upcn·Jsor::..; shall at the time of 
lPv; 111 ' ta. ·p~ fc~r rounly pnrposel-i, levv the tn. ·e 
JJ' e.;~ary to. ~·a1l-ie t!rc Ynriou, funds n1tthorize 1 by 
~uw and CPr~ 1.hrd. to rt under tl1i. chapter; hut if the 
.nuount c·c·rhhP~1 tor any i'll<'h fnncl is in exre . of the 
nmonn! anth?l'IZPt l by lnw. it shnll Jcvv onlv so much 
thPrPol a 1~ authorized hy law. · • • ;, It I"ll all 
al o lrvy a ta.- for thr support of the !'Whools within 
th~ t•otmt? of not le!"~ than one nor more than three 
mill on tl1f' rlollnr on tlw as!"f'SSNl value of all the 
tu :nh1P propNiy \\ itltin the rounlY." 

Sr.ehon 2'\0 pn)\"iilr : · 
"? hP ronnly auditor shall, on tlw first :\fondav in 

• pnl ancl tl~r. frmrtlt Noncla~· in SPptrmbrr of Pneh' 
)•nr, apportion thl' sehnol ta · togl'!hrr with the ·11• 

fprp,;:j u_pon t!Jr ]ll'l'lll:lll 'llt "<'llnol funrl to whic·h t
1

he 
county 1 t nhtlecl. aJHl all nth<'r JllOllr•y in thf' hnncls 
nf tl1r rnunly tren nrc•r hrl011ging in rommon to tho 
· ~hool of fl1.< c'onnty arH1 not i 111'1nt1Pr1 in nny pre­
':JOn npp~tli~llllnent. among- the . C\'PI'fll r•o.rpora­
h?n. thPrl'lll 111 Jli'Oporlion to t1w nnmhPt' of ]1!'f on!'! 
ol r>ltnol ngP a... hown hY tltn l'f'Jmrt of 11 t · .· t 1 · r. • • 1r. ronn y 
l1J1('llll ent I'll! nJNl \·Jth ]Jim for· (Jtp \"("II" • 1" 

at Ply preceding • • • " . ' umnN 1-

Uni!Pr tlw prm·i ion: of sertion 'l 0~ tll" 1 l t 1 · 1 - • " sc roo nx 
:vrl't upon all. ~f lhf' tn ·ahlP propPrty in tlw count~ 
nil~r the pron wns of the prr.rerling ~ertion must be ap­

~orhoned, with the interest upon thr pt'rmanent ~;chool 
und and all other money set apart for the support of the 
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public R<:hool!<, and di .· tributed to the chool corporations 
of th e county in vroportion to the number of per on of 
school age in each school di . trict. 

Pd ion .J-GS of the code pt'O\' ide : 

'"l'he hoa rd of supel'\'i son; shall furnish the clerk 
of the di trict court, . ]H'riff, recorder, trea urer, 
auditor, county attorney and county superintendent 
with offices at the count~· . eat, together with fuel, 
lights, hlanks , book" and stationery neces;,ary and 
proper to enable th<'lll to di!<charge the duties of their 
respective offices • . " 

Section 274-2 of the code provides: 

"IIe (the county superint<'ndent) sltall receive a 
Ralary of twelve lmndr 'U and fiftv dollars a vear and 
the e~ppn . e>l of neeessary olliee stationery and JlOSt­
agl', and those incunerl in attendance upon meetings 
<•aliPd hr th<' superintendent of public instruetion; 
claims therefor to he madP h\' n~rifiecl stat<'mcnb; filerl 
with the count.v auditor, wh~ shall draw his warrant 
upon the coun'ty treasut·er therefor ' • • . " 

The lJOanl of :mpervi. ors of the county is required lly 
section ..J.() to furnish the county superintendent with 
fuel Jioht.s hlankM, hooks, stationerY and offiee supplies 
nce~;-;sa~·y to rnalJle him to prop<•rl;. di"charge the dutie~ 
of his onier. Snell supplies mnst he furnished in the 
snmc manner as they an• fnrni"'hed to otller county offi­
cers, and paid for from the full!b of .the count~-. 

l;nder the provisions of sedion :!14:! the claims of the 
county sup<'rintendent for po;,tagl', etc>., must be verified, 
filed with the eounty auditor :m1l paid for by a warrant 
drawn hy the auditor upon the county treasurer. 

The statute nowhere authorizes the appropriation or 
use of any part of the eounty sehool tax for the purpose 
of purchasing supplies for the eounty uperintendent. 
The entire amount of such tax must be apportioned to the 
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<:!'boo] !'Orporntion" of t ill' t•ounty, m11l tlw hoard of <:UJll' r ­
' ' l"lll' hould f nm i ... h a ll "llJl)lli\'" IH't'\'""ar!· to t:'nahle the 
eonnty up rintf•tlllPn t to rJ i..,\•harcrp th\· rlntie .. of hi ,.. oflice 
a111l pay for th\• ,..a me from tl w f11111ls nf th,• eou n t.y. 

RPSJ ll'd fn 11~- sn hmitteLl, 
t ' 11 .\S. \\'. :\ft.' I,!..\ X, 

~1 tl or"ll f!!J·0 1' 111 ' rnl of l ou·a. 
.. \ 11!!11 t ~ ~ . UJn:i . 

H•l.· . . Jo li N F. H1n<1,.;, 

• !1/ICI' iuft •mlt ut of Pu/Jiic lusf111 cf iou. 

l:'M' ANn Fox [~IJIAN:>-'L'ITLK TO LANlls llF:r.n BY TnE'\1 -

Jir TliHY lll' Th' Olli.Y duty !le\ olring upon tllo llov­
CI'IIOI' o[ tl10 tate in relation to t.hc ac and l•'ox 
Indian-. l'fjidin:: in '1\Ltll:L tou•Jty i~ to act a.strn:;tee in 
hol<li11g tit!" to such lanrl,.; a~ have been con\·eyed to 
hi Ill. 

::-lm In n• !JOII"t> to ,l'olll' rt·quPsl fm· a "tntPmr.nt a,., to 
the nutlwrity and n•lation of tiH' ~OI'<'I'IIOI" of tlw slat!' as 
•fn th> lnnd and affair~ of th· Sa<• mul Pox IJHli:llh re­

"iding in 'l'nllln t'Ollllty . . I h!'" to . lll1111it thl• follcnYing;: 
'l'he Jti lory Of' tho :'Pt!felllCilf of fh1•. C Jndi:tll" in 'l'allla 

e•n111fy is i11 IJI'ief tlti. : 
In 1 -!:!. a treat: was nl:ld<> hl.'t\\"l'l'll tlu• tt·ih •s of Sac 

nml Fow and th • ITnitPtl Stat!• ·, by whit·h all laud;; WPl\t 
of tlw ~li ·L . i}'}'i riwr to whi<·h thP\' tlwn luul mn· t•laim 
o1· title, wt>re <' •dPd to tlw lTnitl'<l HtatPs, the huli.all,; re-

l'ITill" tltP right to oc•t•upy that pol'lion of the lnnd r•<•tled 
which li1· we. t of u lint• running clu<• north mul outh 
from the Painterl or Hed Rocks on the White Rn•a . t Fork 
of thP ])p:; ~[oine. river. The com;ideration to he paid 
the Inrlian~ for their land. ceded to the rnited States 
wa five per cent on the sum of eight hundred thou. and 
dollars, and the payment of all of the debts then owing by 
such Indian , and in addition thereto the a signment of a 



264 REPORT OF THE ATTORNRY- GENERAL. 

tract of land suitable and convenient for the re idence 
of the Indian upon the :Jii. ouri river or some of its 
waters. 

Soon after the ex cution and ratification of the treaty 
referred to, a tract of land wa set apart h~- the pre.ident 
of the United • tate. under the terms of . uch treaty in 
eastrrn Kan. as, to which th<' , ac and Fox Indian were 
r<'moved ahout 1 .46. ~\fter thPir . removal to the tract 
so selected by the pre irlent. f.;<'Y<'J'al of the Indian 
famili s returned to Iowa an!l !.'rrctecl their wickie-ups 
along the Iowa river in Tama county. These were joined 
by others who came from the Kan. a res!.'n·ation, and in 
1 57 they purchased an eighty acre tract of land lying 
along the Iowa river in Tama conntr. The title to this 
tract of land was taken in the name of .James W. Grimes, 
then governor of Iowa, to he hrld hy l1im and his succes­
sors in trust for tlw Indian .. 

In 1866, another tract of forty acrrs was pnrchm;ed, the 
title to which wa al o tak<'n in the nam!.' of the govemor 
as trustee. 

bout 1867, fajor Leand!.'r Clark was appointNl United 
States Inclian agent for t1w. e Indians, and cluring his 
administration of their affair he purchased other tracts 
of land the title to which was ronvry<>d to him as United 
States Indian agent and hi l'nrc!.'ssor,; in office, in trust 
for the Incliam;. 

Snb~equent purchases of lan,ls were macle, the title to 
part of which was taken in the 11ame of the "'0\'ernor of 
the state and part in the nan1!.' of the Inclian agent as 
trustees respectively for the Indians. 

From 18±6 to 1856 these Indians remained in Iowa, and 
a part of tl1e time upon land owned by them, without 
any official recognition by the United States government 
or the state of Iowa. 

The fifth general assemhly of the state of Iowa, at its 
extra ses ion in 1 56, pas ed an act by which the consent 
of the state was given to the Indian then residing 'u 
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Tama county and known a a portion of the ac. and 
Foxes to remain and reside in the tate, :md reque tin"' 
th governol· to inform the , ecretary of war of uch resi­
dence, and to lnge upon the department the propriety of 
JWyina the Indian their portion of the annuitie. due or 
to hN•ome due the tribe under the treaty of 1 ±:2. Thi. 
net wa .. the fir t official reCOA"nition on the part of c:>ith!.'r 
tlw trde oi· the g(W('rnment of the right of thE> Indians to 
re:icle in Iowa. 

'b'rom 18.ifi to 1, '% the Inllinns continued to reside 11pon 
tlwir 'l'nnw ronnt~· land under tlJC authority of the a t 
of tllP 1..\'<'ll!.'J'al a<:. !.'mhly, ancl the go,ernmrnt annnitie. 
wrr<' pnicl to them h~- an Indian agent appointed hy the 
interior cleparlment of the government. 

In 1 9G the "'•neral a embly passed an act by which 
e ·rln,;i,·e juri ·clir.tion of the Sac ancl Fox Indians rl"­
~iclin~ in Iowa ancl retaining tribal relations, and of all 
otlH'l' Tnclim1s dwelling with th m, and of all land. thrn 
or fh<'rPaftPr OWll('(l or helcl in trust for them as a tribe, 
wn~ rNlPrl to the Uniterl Rtate., and hy which authority 
wa grnntPcl to ih f' UnitNl States go,·ernm!.'nt to 1mrcha. c 
any laml in 'l1 nllla <'Onnt~- to ],(' uc;rd for and in ronnl"rtion 
with nny srhool or sPhools to hro establish('(l and manag<'d 
1·~· fl•cleml anthority for th edncntion of snrh Inrli:ms. 
Thio; re ion wn suh.ied to the following condition~: 

( 1) . 'l1hr In t P re~l'l'\'Cd the rigid to erYC an,\· jndi­
cinl prnr<' i . nr.!l or r<'inrnr.<l to all,\' r.ourt in tl1is statr 
or thP jnclgP tliPI'l'Df, awl rP. r.r\'ecl to the stat<' jnris­
~lirtion nf crime agnin t th!.' law. of fm a rommittr.cl upon 

aid lnJHl h~' the Indinn or ntllf'l' . ancl of . nrh rrimes 
committee! hy Indians in any part of thr stale; (2) the 
rigl1t to " tahli.;;h and maintain highway. ; (2} tlw r ·rr­
cise of f'minent clomain nndrr the laws of the state; ( 4) 
Uw power to IPYY tn:Ps upon the lands for tatf', county, 
hrirlgr, ronnt,\· road and di. trict road purpo e . . and for 
such otl]('r purpose as the grneral assembly may from 
time to time by special !'!tatute provide. 
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The act hecame a law on the :Wth day of February~ 

1 !Hi. 
[ n 1 !Hi ll!Hl ~oon aftpr the pas~age of the act of the 

twPutr-sixth ~eneral as~Pmhlr, an act was pas:ed hy con­
gT<' ~ h.'· whi<·h the jnris<lidion of the NtH' and Fox Indians 
in 'l'auw <·cnmt~· in the ~tatP ol' Iowa and of their lands, 
a tl'nrh•rl'd to the 1·nit •rl Ntah!s by the sta te of Iowa, was 
:t<'<'l'JI!Prl, suhjtd to till' limitations and cont1itions im­
pmwd hr tlw ad of the Imm lt>gi~lature. The closing 
Jla mg-raph of the a('t of <·ongTt·:<~ is a follows: 

".\ncl the rnitPd Rtatps Inclian agent of the 'ac 
a ml F<L · • \~e1w~·. I own, and thP gon•ruor of the . tate 
of Towa, rrspertiwl~·. aJ't' l1ereh~· authoriz('(l to trans­
feJ' ll\· clePu of c•mn·t•rmwc• for tlw n~e an1l henefit of 
titH'h ·Tn <linns, th<' legal titll', hrl<l h~· tl1l'm in trust 
reswrt ivel~·. and tlH• trn ~lt·r~l1ip of the lands of the 
RaP and Fox Indians of 'rama county, Iowa, to the 
sN•retarv of the i11h•rior allll to his snPPC'ssors in 
olli<"e.'' · 

Rinc•p tlw pa :sngP of llw aC"t of c•ongress rPferred to, 
tlwsP ln<lians hn\'(' hePn mHlPt' the clirPct Pare, jnris­
clidion mHl eoutrnl of tlH• inh•rior <lepartnwut of the 
l' nitctl Htate:-;. 

Tht> prm·i.·ion of thP net of c·on~rp:--;s of 1 '!IG, authori­
zing th e goYHnor of thl' :-;tntr and tlw United Stntes 
Indian a~c·nt of thl' Hac· and Fox ln<lian agPnc·:· in Iowa, 
to <'Oil\'<':' !hP lnmb lwlonging to tlH• ln<lians to tlw ~rrre­
tan· of lht• inlrrior aml to his sm•<·rssors in oflil'<', in 
1rn.st, l1a .~ nen'r hc.'Pn c·nniP<l out, mHl lhP title to such 
land-; is 11ow IH•lcl in pnrt h~· tilt> go,·t•mor an<l in part hy 
thP Indian a~Pnt in trnst for thPse Indian ·. 

t•lllkr tht•H• fnets th t> onl:· dnt:· whi<"h appear,., to dc­
Yol\'l' upon the go\'1'1'1101' in rPlntiou to the Rnr and Fox 
lrHlian-.; n•,;irling in 'l'ama ronut~·, is to art a trn-;tee in 
llolding tlw titiP to stwh of the lauds a . haw been con­
V!'YNl to him, until the ponveyanC'e authorized by the act 
of. <'ongress of 1 % is made to the serretary of the in­
tPrior, and to enforce the execution of the law· of the state· 
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as to the Inrlinns and their Jll'OJWrty "" }ll'O\' idl•cl h~· the 
act of the low·a legi,;latnn• pn,..,,.,t•tl 011 tlw :!Oth day of 
}\•hrnarr, lS%. 

Anl!;md fl, l!l03. 

Hcspectfnll~· suhmittt•cl. 
1 1T \S. \\" . )l(l'LL.\:N, 

.11/onlt'!J-C:t ut'l'al of lou·a. 

Jinx .• \ Lni:BT B. t'Lr~nn.·:-;, 

Ot~l"t•nwr of Iowa. 

Sor.ni&ns· 0HPITANs' Ilo,rE· lMPROVE,lKNTt! BY l'rTY CREAT­

I .'G A ~·u rsA.:\ CE TO 8TATK PROPERTY A mnnicipa.l cor­
JIIlrntion may not construct :m emlmn kment which 
top the natural flow of :1 ~tre:tm o( water. If a. nui­
:tllce resn] k;, it may be n.lmt<·d. 

~Ill - l tllll iu n•<·Pipt of ~·our l'an11· ol' the Rth instant, 
n •qne ling 111y opinion upon the faC"Is tlwrcin :-:tntt•d, tho 
lctll'l' anrl rPqllP:-:t hPing as follmv. : 

· .\ portion of ti1P .land oWJH'<l hy Ill<' stat e for thP 
11 t• of lht· SolcliPI's' Orphan"' llomP lie.; within the 
eorporatr• Jilllit of tlw <'ity of Dannport. Prior to 
the yea1· 1!10:!, lltwk Cn•Pk, a strPalll of c•ow-irh•rnhlP 
iZt' wlli<•l1 at all tim<'. <'nntain.; runnin!{ wat!'J', flm\'!•d 

through tin lnntl within a .·hurt di ·t:IIH'<' of so11H' of 
thr• hnilrling· ol' tlu• llon~t•, pa .. ing frorn tht> llollH' 
•rnunrl at J•:a lt•rll ~\n•JlliP in wld<·h llw r•ih· main· 
tninl'd a ln·id~t> 0\'P I' th<• <'r<'<'k. lu tl1<• ,\I'Hl' l!IO:.! tlw 
'l'IH'I'al a. e111hly approp1·iat<'rl nwnt•y to <'luul~<' the> 
c•<•nr • of til !' }Hll'tiou of lln•·k ( 'n·Pk rll'~<·rilwtl, a C'llt 

ol'f wn ... ,. ·<·avn ll·d in tl1,. \!'ill' l!lo:t, nnd lhP wnt ·r· nf 
fh,. ••reek l111 .· irwe th·tl iin1 · pa .l'rl tl1rnug-h the <•nt 
otT o11t irle tlu• t•ih· li111it .. 

'"l'hP old hfrl of lhll'k ('t't><'k Ill' ·t lhl' Ilollll' build· 
ing wa. tillc••l tn thP 11PHrP:-;t litw of En tt•rn AvPnll!', 
IIIII hPforP the tilling was don<' a litH• of Sl'\\'!'1' pipl' 
for ti!P sPwagP of the in~tit11tion wn~ lai<l in the 
hottom of the hed and through this flo\\'S the effln!'nt 
of the . ewage disposal plant. 
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"The borders _of the cut off are higher than the 
ground between 1t and the old creek bed and the re­
sult is that the surface water from that area and 
from a large tract of ground which drain into it, 
~ows to the old bed of the ere k, and over the filling 
mto th ~ old (•hannel under the bridge and thence to 
the mmn boc.l~- of water in the rreek. The (]Uantity 
of water WhiCh tJms eek an outlet at the bridge in 
wet seasons is large, and if the flow he obstructed at 
the bridge, it would accumulate to a depth of , everal 
fePt ncar !'evcral cottage of the IIome and would 
cover an ar<'a of s Yeral acre. . The re. ult wonld 
be stagnant water dangerou. to the health of the in­
mat<'s of the IIonw and the public. The area which 
woulcl be c.ovPrrd a . . tatNl, i largely ownerl by the 
. tnt<', hut mclude a puhlic highway which pas. es 
through the tract and part of another, along the . ide 
of Ow creek. 

"The city of Davenport has commenced to make a 
fill in the ])eel of Duck reek under the bridge in 
Eastern Avenue, and as we are ad,-ised, does not in­
t<'nd to leaYe or construct any way for thiY passage of 
the water which will flow OY<'r tl1e fill in the old creek 
bed in time of high watPr, but intends to construrt a 
soJir1 ba~Jc or dam notwith tanding our ohjertion. and 
protest m behalf of the state. This will result in the 
accumulation of stagnant >Yatrr as , tated and the 
statr l1 ns no acle(]unte rnC'nns of J;rrwnting it. 

We clrsire your opinion as follow : · 
1. IIns the rit~- a rig-ht un(lf'r fad. as c;tnteo. to 

ronstrnrt a solid hank aero. s the old hrd of Dnrk 
Crerk in Eastern An>nne, making no provi. ion for 
thr rsrapr of '>nrface wat<'r? 

2. Tf it has 110t, hnt prl"i t~ in ronstrurting thiR 
hank wlHtt is the remedy of the . tate hrfore and 
what after, the fill is cornplrtro! ' 

2. In case the state has a rig-ht to an.tmohstructed 
flow of the c;nrface water in (]UC tion, and can main­
tain that right in court, what authority c;honld direct 
the hring-ing of the action and what official should 
conduct itt" 

Tl)('se que tions will be considered in the order in which 
they appear in the request. 
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First. It may be fairly a umcd that ,· t.aguant water, 
likely to become foul or offen ive and a menace to the 
public health, i a nui ance, and an;; act of a municipal 
corporation by which the natural channel or drainage of 
urface waters is de troyed by the con truction of an em­

bankment or dam acros such natural draina"'u cour e, 
i an act on the part of the municipal corporation by 
which a nui ance i created, and for which the corpora­
tion i:; liable. 

In McClure v. Red TVing, 2 :\finn., 1 6, it is said: 

"\Yhen in the judgment of a municipa 1 corporation 
it lJercmw. nrcesf'ary, in making a public improvement. 
to oh trnct the natural channel of a stream formed 
h~· ~nrface water made up of rain and meltNl , now 
~·hich ha. fallen upon the side of the raYine in 
which the water flow , or on the sides of tho e ravines 
trilmtan- thl'l to, and where the water often flow, 
"·ith the rapidity of a torrent and th volume of a 
F.mall rin!r, the city i hound to provide artificial 
chaunel. to carry off the water without injury to the 
prop ·rtr of otherA, and to exercise reasonable care, 
>:kill and diligence in doing the work." 

J n the pre ent cn"c the old channel of Duck creek is an 
exi lin natural water course by which the water coming 
from rain or meltNl snows UJ)On the sides of the hills 
nrc c: rriP•l off, :m1l the city of Davenport has no right 
to (lam up ~nl'h '' alPr eour~e hy filling one of it streets 
arro s the nnw, anil thereby prevent such surface wat rs 
from flowin along the natural channel. 

lf, hy the eredion of a dam or fill in the str rt hy the 
city aero· "Ueh water course, a pond of stagnant water 
iA created above nrh dam or fill, the city would be lial>le 
for the creation of a nni ancc, and an action in damages 
would lie, or the nni..ance could be abated by an action 
in equity. 

Second. n action for injunction will lie on the part of 
the state to preYent the city of Davenport from erecting and 
maintaining a dam across the old channel of Duck creek, 
I 
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if the erection and maintenance of such dam will create 
a nui sance by can. ing the accumulation of tagnant water 
in . ncb c·hannel above the dam or fill, which will be detri­
mental to th public health. 

If the fill has been made by the city, and as a r e ult 
thereof a nuisance i created upon the land of the state 
by s tagnant water acrumulating thereon because of the 
damming of the old chann<>l of Duck creek, an action for 
a mandatory injunction will lie in beha1f of the tate 
again t the munici1 al rorporation to compel it to con­
struct a culvert in the dam or fill of sufficient capacity to 
carry away the water whi<•h naturally Oows along the 

channel. 
Thinl. In my opinion the . tate has a right to an unoh­

strnrtNl flow of the surfare water along the old channel 
of Duck crrek, and can maintain that right in the courts 
of the Rtate. ~\n action !-ieeking to maintain such right 
Rhoulcl, in my opinion, he authorized by the executive 
rouncil of the state and brought in the name of the state 
upon the relation of th<> attorne~· general. 

ReRp ctfully ubmitted, 

A ngn Rt 9, J 905. 

CrrAs. \V. MuLLAN, 

Attorney-General of I on· a. 

To THE IIo. ORABLB BoARD OF CoNTROL 

of tate Inst itution,~. 

LAKE BEns-SALE OF BY ExECUTIVE CouNCIL-Land cannot 
be condemned for the purpo e of constructing dikes. 

, m-In an wer to th inquirie contained in the letter 
of Mr. Jij. \Y. Burgitt of date ugu t 4th, referred by you 

to me, 1 heg leave to ay: 
I herewith enrlo you a copy of an opinion given 

the executive council upon the question of the construction 
of levee of the character of tho e indicated by Mr. Bnr­
gitt, and a to the funds from which the cost of such dikes 

should be paid. 
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. I ~ill briefly ~u,.;we~· th<> question,; u-..kPd h~· . [ r. Bur­
gJt~ m the order m wh1rh tlwy are tatl:'d in his l'Omnmni­
catwn. 

(1). Th proc•ed. of the .ale of the lake heds <•an only 
ll<: lL <·<l to l'l~Y th' co>~t of constnwting dikes h~· an ord ~ 
of the e.wc·nt1ve c•omu•il. 'fhr council mar onler the sale 
of .twh lake lwei,; Pit hH before or aft •r the smne nr 
dnnned. 

• (:.?). 'J'hPn• i::. no pro\'ision of thP. tatutc 'vhich author 
JZes t~H f't:tte to cnndt>mn lmHl for the purpo. e of con­
stru('~ltlg d1ke,.; of llw rhnrnder of thos' iuclicated in Jr. 
Burg1tt '.· <'Oilllllnllil'at ion. Rome a nnngcmcnt will luw 
to be effPetP<l with the owm•r of ronYE'nirut lmul to ob­
tain n utlil'it>nt nmount of Parth to cons truct 1--t1<'lJ dik . 

Rr. pel'tfullr . uhmittecl, 

\.ngn~t n. lflO:i . 
Hn.·. <l. 8. fl!I .BEitT~o.·, 

Trca~u n • r of 

('J{\S, \\' . .:\fULt,.\ N, 

Attonlf'.ll r:nrt'ral olloll'll. 

, tate. 

LoAN A.·n TRUST Co.tPANIES-OENERAL TATUTORY ltEou­

LATIO, :-> (,o\'ERNI '0 A~fE l'OWER. AND PRIVILEGE OF. 

• 'JB. J am in 1'1'(' ipl of you1· fm'm· of thr :.!Hl1 ultimo, 
m whwh ~·on n k my opi ni o11 upon the following que>s 
tinns: 

1. :\fn,.;t loan aiHl trust eompanic. incorporate under 
the law of thi s tate? 

:?. In what may loan and trust rompnnies of thi s Rtate 
im•e. t their fnncl . Are they rP lri!'tNl to th cla.· of 
inve tment. et ou~ in ·ect ion 1 50 of the code' 

3. an loan and tru t <'Ompnnie: own nnd hold stocks 
d bank. nnd other corporations 
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4_ Are loan and trust companies subject to annual 

examinations the same as banks I 
5. Must loan and trust companies pay an annual fee 

to ·this department the same as banks, t~e amount of fee 
being determined by the amount of cap1tal stock of the 

coropanyT 
6 :Must loan and trust companies make quarterly re­

por.ts to this department and have the same published 

as do banks! 
7. Does the law apply alike to companies wl1ich receive 

deposits and those which do notf If not, wherein does 
it discriminate! 

R. Is the liability of a stockholder in a loan and trust 
company the same as that of the stockholder in a bank, 
or is his liability determined according to chapter 1, 
title IX, of the code! 

9. Can loan and trust companies become trustees, re­
ceivers and guardians! 
and in answer thereto, I beg leave to submit the follow­
ing: 

These questions will be taken up and answered briefly 
in the order in which they are stated. 

Pirst. There is nothing in our statute wl1ich prevents a 
pm·tnership or an individual from transacting the busi­
ness of a loan and trust company, and such business is not 
confined to incorporated companies. 

Second. The statute does not restrict the investment of 
tl1~ funds of loan and trust companies, nor does it in any 
manner designate the character of securities in which 
the funds of such companies may be invested. The pro­
visions of section 1850 regulating the investment of the 
funds of savings banks, do not apply to loan and trust 
companies. 

Third. The authorities are somewhat conflicting upon 
the question whether corporations of the character of loan 
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and trust companies can purchase, own and hold the stock 
of other corporations. The better rule is that such cor­
porations cannot purchase or hold the stock of other cor­
porations. Loan and trust companie~, like banks, may 
take and hold the stock of other corporations as security 
for loans made, or may take and hold the same in pay­
ment of debts due such companies; but they cannot deal 
or traffic in the stock of other companies by buying and · 
selling the same. Xor can they subscribe for the stock of 
other corporations. 

In Cook on Corporations (+th eel.), section 64, it is said: 
"Tt iH not equall~- c·Jear that one private corpora­

tion ma~· subsc·rilw for the sto<>k of another corpora­
tion. On the c·outrar~·. suc·h subscriptions are ultra 
1·irr.• au(] Yoid. unless c· learly within the ordinary ob­
:ieets and husinPss of the sui>Rrribing eorporati01;. A 
hank cann<•t Ja1Yfulh· subserihe for stock in a railroad 
f'Orpon:tUon, 11or ('H;l a railroad corporation subscribe 
for the shares of stoc·k of another railroad corpora­
tion, unless express!.'· permittee] by statute." 

.Vassan Ba11k 1'. Jones, 9.) N.Y., 115; 

.llmmscl/ 1· • .llidlonrl rlr·. llif· Co., J ITem. ~ i\J., 130. 

.\Jan~- other inshtnc·<'" c-ould he gi1·en where courts have 
held that one c·orporation may not pnrcl1ase and hold, or 
snbs<·ri lw fot· and tak~, ll1P stock of another corporation, 
and in almost C'Yer.1· c·ase wh£>re thP JlUrrha'e of the stock 
of anotil~r '""''JlOrntion o1· the• snhseriptiun thE-reto has 
been helcl nlli<l, th0t·e "·as n direct ronu£>rtion hetwPC'n the 
bu:;;iHP~s c·a 1-ri ed on h~· t\i(' two l~orporations. 

"\s snggest<ecl, till' w<•tght of antborit~· and the better 
rule is that a loau and trust C'Ompany cannot subscribe 
for or purchase an(] ilolcl the sto£>k of an inclE>peudent cor­
poration. 

Four/h. UnclC'r tbC' pro,·isions of sec-tion 1889. as amended 
b~· chapter G5 of the ads of the thirtieth geno?ral assembly, 
Joan and trust companies are subject to annual examina­
tion by the auditor of state in tl1e same manner as banks 

18 
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. The amendment of the ection r -
are examined by hun. l a sembly places all 

1 til thirtieth genera ' 
ferred to, JY . . ncler the control and regula-
loan and trust compame. u 1 . s that all uC'h 

rt . f tate an< reqmre ' 
tion of the au< 1 or o . 1 . tlH' ame manner a. ~ tate 

· . now 11 • e · anmt r m ' eompam s · 
and ·aving bank". 

· t' tl o-enl'ral a"­
Fiftli. hap t!:!r G.J. of llw ads of ~lw thtr ltt> . ttl laws of 

I l· . or.r·mtzed nut er Je 
cmbly provides that IHll ~s J't~:. of tate t1lll1Ually ]Jefon' 

the . tate :hall pa~·. to tlw ant<~ f s .wltieh arC' graduatl•<1 
1 1. \[ar<·h r·er am e · 

the fir. t ( ay 0 
• ' - ' r I ])n1lks 'rhen> is no IJl'O · 

· t t I '11 t hI u '-'ll<' 1 " • • • 1 a •cordll1g 0 1
' r, 

1 
' • 1 t . t•lsewllerr m t H' . l t •. rl'fen·pt o 01 . 

i ·iou m the <· tnp <I • f' " to thl' nnclitnr of stat<' ~~~ -
. tatutl' !'or tlw pa~·m<'H_t o! < r 

loan am1 trust <"Olllpantl':,. t 1 . •tnd trn t eompanips. 
f · 1 . . · •tWL1 tha o,lll ' · 

I may be atr ~ .u,., . f t1 rosl of Pxaminatton'-' 
· rtton o 1P · 

honld hear tlt ('tr prnpo l 'tor· of "htr tlw ~allle 
f . , , to tlw an< 1 ' 

and should tlt<>re Oil' Jl·'· . 1 1 - ·t·lt<' hanks. .. uc-lt 
· 1 t lw pa H ) ' ' · fee~ u.' art> r<.>qnu'<'< In ll he 'lllLlrPsse<l to the legv -

RI""'lllUPnt, how<?\'<'1'. ,., IOU r ' t f till' ·tate. a;; that 
.... I t . dl']HH'tliH'll (l 

latur<> rather t ttlll " .t . f . tl ' }l'lYl11Pllt of .-nch fel'"' 
'lit '(1\"1<1(' 01 ll '· . bo<.l has fat e< 0 

JH . 1 . t · .. 1 wl'll st>ttled pnu 
, ll «'" 'HH 1 l s ' 1 

by loan and tru"'t ··ullljllll .. ' . "tt.tou ean he requin•r 
, . on or (•01 pm' 

eiple of law that 110 Jlll,., . . , • t when• suclt pa~·mrnt 
i. ·e~ to ·t --tak o!lwl'l', ex< l p 

to pay · ' . . ,., ·
1
tnk 

.. exprl's<>lY prn,·tdt> ol ],~ . t, \ t . ('~) o'' the al'ls of 
IS • ' \ l j \' (' l'lll ('I J, l 

'ortion 1 !l, n,., allll'll< P< l. , .•. th•tt loan and 
.,. . .. I . •mbl\· rt>qunes . 

thr tltirtJeth g 'tH't ,t ,\_,,.,~ :' 1 ]),·the auclitor of stat<· 
' , ,j · 1] Jw l'XHll\llll'l • · 1 ' tru~t. l·ompantt,., t.l ex.anunc<l hy um. 

lnuks arC' uow · · 
in tlw .,unc lllilllllPl'. ,~,., 'of. that sC'I'tion su •h companH'" 
and muler tht• prm'I'-IOth. ·t . 1 <'XlH!l1Sl'S of th J>Pr~o~ . 

· 1 t }l'l'' tltl• ,H 11 '1 · · 1 111 
arC' n•qntt'<'l 

0 
' · . . 'l'ltt• ex.J>Pnse tncnrre< 

m•tl ·i n•y :twit t•-.:atntnatwt~. k . a ll•ll'den inridental ' ,.., . . f h·m ·s t. ' 1 
making an e ~atm_nah<~n ~~ th: , t~tute requiring loan an• . 
to ·uch exannnahon, an . d . tlte ame manner as 

• . 1 e · ·lmlOC Ill ' . 
trust compame,; to H' x, . pon uch compant<.'S 

· with it and m1P0 e. 11 
bank. , carne. 
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th incid ntal burdNr of the e.·pen,.,p int'tllTt'<l in the 
e. aminati n, in th · anw manner a. ·ueh hunh'n i~ im­
posed upon hank:- . 

f'1.1lh. Tltc>n• i~ 11o pro1·i ... ionnf the statutl' r< quil'ing loan 
nntl trust c·ompani"" to mak quarterlr report:-. to the 
nurlitor of tate. In tht• ah,.em·e of stwlt JH'OYi::;ion, they 
r .llluot bC' n•qnit'<•u to do -<0. 

,...,., 111 t. 'l'IH·la\1' rPlating to tltl' t•xuutinaCon of loan aud 
fl'll._( ClllnJ>Hilil'"• to lit<• :tlllOUllt Of <·apitaJ which they are 
n••tnin>d 11 hal't•, and tn llll' rxamination tltl't't•of by the 
nuditnt ot' -taft·, appJj .. .., alih• to all sudt <·ompaui s, and 

not lin 1terl lo tlto"'' \\'ltir·h ren•i\'(• tll'pnsi(<;, 

/,i11hll SPdin11 1. :o,!l. lh <lllll'nth•d h~ <·hapter 6:) of the 
nl'! of' It tltirt j, tit !!.'<'lit• raJ a,.,,.,pmhl.', lllake ach stock­
lwldPr of loan and tnt-.t t•ompan~ indiYidually liable to the 
erc~olito1· of sue lt <'Olltpan.l· O\"<•r a11<l above th amount of 
-toe! hr·ld h1· lti11t !ltPr<'in, and any amount paid th reon, 
tn an an 11111;! Pqnal tn thl' fat'<' value of the sl1ares held 
h.1 ltitn i ... nt·lt lonu :~nrl tnt t company; that is, each 
llwkh lrlPr of a loan and trust company incurs under 

thP tnt t' · tlt<' an1t· liahility upon the tock held by him 
,, ,. i t 11 th<· <'ll"<' of stockholder in saving and state 
I auk. 

.\ 111t 1'\tpn· is no -tatute or principle of public policy 
111 tlu t t~> wltieh fot·hirb a corporation acting aR tru. tee, 

·ntor or guardian. It was formerly thought 
h<L t u < ·poration rnnld not act in a fiduciary capacity, 

nnd tlw rca on gi"en hy Blackstone why a eorporation 
" ygregate rould not act as executor, adminiRtrator or 
tnt tee 1 that it r•annot take the neces. ary oath. It has 
ll o been ugge ted that a corporation cannot act as 

tl ru tee for the rea on that a court of equity iR often called 
upon to enforce a trust by laying hold of the 'Conscience 
f the tru tee, and that inasmuch as a corporation has no 

conscience it i not qualified to act as trustee. The reason 
most commonly urged why a corporation cannot act as 
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truste~, executor, guardian, or in any other fiduciary 
cap&city is that such an appointment involves a personal 
trust and therefore a corporation lacks one of the essen­
tial ;equisites of a trustee, namely: personal confidence. 

But all of these doctrines were long ago exploded, even 
at c·ommon law, as being too technical and artificial, and 
it is now well settler! hy the modern authorities that a 
rorpol'ation may ad as guardian, exec·utor, trustee, re­
ceii'Pr, or in any other fidnciar~· capac•it)', if such po"·er i' 
gi1•rn hy its ~hartrr· or· ar·ticles of incorporation. 

It has rw,·cr· bc·cn held hy aD)' •·ourl that such power on 
tlw part of a corporation is forhidden or against tlw 
poli!'y of the common law. and the 1>right of autlwrit)· " 
in favor of snc·h ahilit)'. 

lri lliam;; on T~xeeutor·s, 198 ; 
J'irlall , .. mranl'" E.reculors, 2 Tfoll'. , 187; 
2<1 Kent';; C'ommerrtaries, :!79; 
. Ingell & .\me;; on Corporations, 16R; 
PPn·y on Tntst~, -+2; 
.1/iun. Lo1111 <f 'l'm8/ ('o. 1'. B1·ebe, +0 ) I inn., 9; 
Pidrlity hl$1/l'(lllt'"· rlr., ('o. r. Xirrn,;) Hon;;t., +Hi. 

('haplrr fi~ of tire ac·ts of the thirtieth gPneral asscrnblv 
providPs: · 

. ".\11 suc·h c·onrpHnic•s and <"Orporations now <'xist­
rng or· lrer~after· oq~anizecl under tlw provision~ of 
••haplt•r 1, titlP IX of tlr<' rode, who~e ar·liC'Ies of in 
•·orpomtiou mrthor·iz<' the arrrptanr<' ancl f'xerntion 
nf trustR, and all <·or·por·ations in whosp 11ame tl11• 
II'OI'd 'tl'lrst' i~ illi'Cl':'Hlrat~c] llll(] forms a part. shall 
Iran• a full paul l'aprtnl," rtr. 

'I' liP c•omnHHl law pmn~r of t·ot·pot·a tion!-i to a<'t in n 
~du1·iar)· I'UJilWity is l'l!'nrly r·t•<'ogn izril hy thp legislature 
111 thP <'nnc·tm~nt of this statute. nnd tmclrr it~ provisions 
anti tht• t•nmmon law rul~ go,·er·ning Por·porations of tht• 
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l'haracter of loan and trust companies, there is no doubt 
as to their right to be appointed and to act as trustees, 
executors, administrators. guardians and receiver . 

September 6, 1905. 
HoN. B. F. CARROLL, 

Respectfully submitted, 
CHAS. W. MuLLAN, 

Attomey-Gelleral of l o!l'a 

Auditor of State. 

VAOANOY IN 0EFlCE REMOVAL OF·' :MEMBER OF THE STATE 

LEGISLATURE TO ANOTHER DrsTRlCT-If a member of 
the general assembly removes from the district from 
which he was elected, and ceases to ue a resident 
thereof, such removal creates a vacancy in that office. 
The governor is required to call a special election to 
fi II sue h vacancy . 

i:lm- -In compliance with your verbal request · for my 
1·iews as to whether (1) the removal of a representative 
elected to the state legislature from the district in which 
he was elected, creates a vacanc)" in such district which 
-hould be filled by a special election, and (2), if such re­
mova 1 create~ a vacancy, when does it become the duty 
of the governor to call a special election for the purpose 
of filling such vacancr, I beg leave to submit the follow­
ing: 

Subdivision 3 of section 1266 of the code declares that 
if the incumbent ceases to be a resident of the district for 
which he was elected, it creates a vacancy in the office. 
This subdiYision clearly applies to persons elected to the 
legislature, and if a member so elected removes from the 
district for whicl1 Ire was elected and ~eases to he a res­
ident thereof, such remoYal creates a vuc•anP)' in the 
office of representatil'e for that distriC't. 
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Section 1269 of the code provide,: 

"\Vhen a vacancy hall occur in the office of . enator 
or r presentative in the general a . . mbly, except by 
resignation, tlJC auditor of the (·ounty of hi residence 
Rhall notify the governor of urh fact and the cause.' • 

The notire required by section 1269 to he giwn to the 
governor by the auditor of the county in which the repre­
. entative re!'lidC>d, that a vacanl'y Pxisb:; in tlJP office of 
repre entative for that district hC>Nm r of the n•moval of 
the incumbent from the district in whieh he wa<; e1erted, 
iR an official notification to tl1C' gowmol' of tlw existence 
of such vacancy; and in Uw ah"em•e of fraud or mistake 
the governor i re()nired, hy the provi.,ion~ of ~Prtion 1279 
of the code, to call a Rpecia1 election of the voters of the 
di trirt where the vacancy e:xi. t. for tlu:> purpo<;e of fill­
ing th same, if the legislature will rmw<>ne prior to tlw 

next general election. 
Rc· pectfnllv submitted. 

CnAs. W. MuLLAN. 
AttornPy-nPnPral of Iou·a. 

eptember 11, 1903. 
HoN. ALBERT B. C MIIIINS, 

Governor of Iowa. 

BIBNNIAL ELECTION AMENDMENT -V AOANOY IN OFFICE IN 

THE STATE LEGISLATURE ·-How Fn,LED-··THE AMEND-

MENT CoNsTRUED. 

, IR-Tn complianc<' with your l'Njllr. ·t for my opinion 
whrther the rall for a . prcial elt>dion to fill a vacancy 
e ·i•Jing in a repre <>ntatiYe <listriC'! . hould a]!'O include 
th<> Pl<>ction of a member of the general a~. embly from 
each Pounty in the di~trict, (if <>ompo~ed of more than 
one rounty), under the amendment to the constitution 
adopted at the la~t general election, wl1ich providE''- that 
each county shall con titutc one representative district 
and be entitlE>d to one repre entative. I uhmit the follow-

ing: 
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B,- the pi'O\'isions of tJ 
t
. • k . . I<' Hlllt'lH)Jlll'lll to thl' <'Oil t't 
wn, ·nown a th<> 1 · , · 1 . , 1 u-

at the I 't Ht n_llla elt•t•twn nnwJHlnH'nl:-:. adopted 
her,. of\! ge~t~ral, ('l)edwn, the ll'rnh of oflipe of th(' m<>m-

lr ~~ ner,l a""l'lllhh· '' 'llcJ· ·t 'I · · ' ·• ~~" ~' H't'1'" ·ot·-. ld 
"' lCn\'1"1' he> l'ho..:pn 'It tl won l!JO'" ' lr g"I'JH'ral t>ll'C'tion in the Y<'ar 

• ·' nr• P ·IPtHl<>tl OJW ,\'<'at· anclnntil tlll•it· s ' . . 
!·IPctetl nn1l fJUalifietl. · nr< ('J-; ors are 

Tlu• a1 1 ' 11•' anll'llf nwut pl'ovidP-. tllat 
'-t mhl~ hnJI lllP!•f ill J't'<n!}'ll' n ' 

1 
• "' ' · • ""lOll Oil 

ca.' 111 .Jnnnary in tlw Yt•aJ' l'H)f' . 1 I ,. . . ), .l!H 
r> e' lOll hall hp held in t hP yt·nr 1 !lfl:i. 

til<' g"t"twrn I as­
t h" srl'ond ::O.Ion­
thut no gt'neral 

' {TllllPI' •IJll'i lllll!'l!I)IIJ(>Ilj fhp ~l'lll'l'Ul H';..t•llllJIY W '• . 
( OllVf'JHl Ill th(' \'P'Il' 1fl0(' ·'ll I • hit h Will 

' t ' I \\I It' I'Oli!Jl0'-'1'11 Of t] · 
liH'TllbPr:- H-. 1lw "'<'llt>ral 'l """mil - ·) . I lC I'Ume Tf f , ' . I~ \1 llt' I ('OIJ\'('11('(] in 19()4 

' OI an: n·a,;on, a ''tH•ant·Y rwf'lH's 'Itt tl,.. 1'1! .f . 
111 'I I • J' 1 · · k OJLJ<'<' o a 

t II WI 0 I I(' ~t'II('J'HI HS'-'t'lllhh· lwforr• t) . 
that hod~ in 1!lflri, if i,; nnrlouhlt:<lh· the· cln~~ ~l;efltmg of 
l'l'llol', upon l'Pc•iving" nolir·r of t.l ' • .· ·t. )(' gov-
YUt"ITIP • t " Jl , · lt ( Xlti I'll('(' Of SUrh 

' .• ~, 0 c ,l ol 'JlPI'IHJ p]e'diou to fiiJ tl 
· P<'CJa} rlt>t't' · . . lr same. Such 

IOn nm:-t, til my O)liii!Oll ht> r•nll!'d f th 
Jmt·pos(• of filii I • • .· • • ' or c l.g .w I. n.lmg vat•nnc·:-. and not for th 
purpose of Pll•rtmg n lli'\Y nwmlwr to the e I e 
hly, under tlw prod ions of th., 'I l g nera assem-
ft t" k .- ' uwih mPnt to the co 

s I u JOn nown n ,Joint He 1 t' T n­
ment to tl • . so 11 1011 • 0· 2. That amend-

If> <'On tJtutiOn, among olhf'r thin"'R . .l " , · ,., , ]ll'OVIues: 

'I h<> '<'ll<'t'Hl a r•!nhh· I II s sion hl'ln foil . j Ill , ~~~ thr fir:-t n~gular 
ment, mHl nt '''I~l~mg t w .atloptJon of this am<>nd-
111' t nfter IJJ(' t' I·' ll!'<:r'''~'tllllg 1'1'1-{Uiar sr<;siml held 

a 111 " 0 • 11Ph t't'll 11 fi · tl · 
l'o·pi'P .tHtafion Ullo1 apportion fill' .,·])1''\t' IP}nlfJO of 
<>ntn tn ,, 11 1 · 1 f • ' ' t !Otla l'Ppre-

" • lt rPm •r "~''' rcquil·ed. '' 
I Ill pt·ovi ion f'll'fn·l, in,Ji,•ntt· tl . 

tention of tht" frnmPt' • f tl ' lflt It wn not tli<' in-
latnn• Wllirh ado Jff'o] ito If l~lllPJl!]lliP!d, OJ' of till' )t"giS­
llllti} :lftt>r t1H· fi: t 1'<'' • I tl•nl It l!ould hrt'OI11P npPrative 
hh followilw it 111 t~ll nr ~r . ion of thP gf•tu'rnl assem-

• ,... t np 1011. 
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The general a sembly which will convene on the second 
Monday of January in 1906 will be the first rgular 
session of that body following the adoption of the amend­
ment referred to. That legislature must, under the P.ro­
vision of the amendment, fix the ratio of representatwn 
and apportion the additional repr s ntatives required by 
the amendment . o a. to make th entire number of repre­
sentative one hundred and eight. 

on truing th provi ions of the e amendments to t?e 
constitution together, it i. clear that, in calling a. spec:al 
election to fill a vacancy exi ting in a repre entat~ve dis­
trict prior to the meeting of the neral assembly m 1906, 
su~h call should be for the purpo, e of filling the vacancy 
only, and should not include the election of a new mem­
ber to th general a embly. 

Resp ctfully submitted, 

eptember 2 , 190:5. 

CnAs. W. MuLLAN, 
Attorney-General of Iowa . 

HoN. Ar.-BERT B. C :r.rMrN .• 

Go1·rr11or of Io1rn. 

LAKE BEDs--MEANDER LINES- It is held that in the. sur­
vey of a lake, if the meander lines ~efine the ordmary 
high-water mark of the lake, such lmes are the bound­
ary line of the riparian owners. 

. De Moines, September 29, 1905. 

HoN. A. H. DAviSoN 
Secretary Executive Council. . . 

DEAR Sm-Your letter of Augu t 7th, transm~ttmg the 
letter of Mr. Louis E . A hbaugh and p~ats of hls survey 

f S d H'll Lake was received omehme ago. In com-
o an 

1 
' · · h ther the liance with your reque t for my opmwn w e . . 

!xecutive council has authority to ell the land which hest 
. . 1 d 1m' es of the governmen between the ongma mean er M 

survey and the meander lines ?f the survey made by r. 
Ashbaugh, I submit the followmg: 
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The rule i-. well ttled in this tat tl.lai fue land of a 
riparian owner extend to the ordinary high-water mark 
of the lake or tream along whirh the land of , m•h owner 
l!t:l . 

It i equally well " ttled that m under line!' are not 
boundary lim•,., and that if , urh Jiu£>, do not <•one pond 
with the ot·tlinary high-wat<'r mark of tiJP . tream or lake 
along wl1i<'lt snr.h lines are . urv£>yed. the land of the 
riparian owner mar e tE>nd lw~ onrl uel1 line. and to the 
ordinary high-water mark 

If the nwani!E>r linN;: of • and Hill Lake, a mv<'yed by 
. fr. Ashhaug-h. dPfin<' tlw ordinary high -water mark of 
th£> lake, a>- indi<'atNl b~ it. hNl and . hares, ,;url1 lines are 
the houudar.r line, of tlw riparian owners. Th£> owner­
hip of the •tat<' and its right to .·pll are limit d to the bed 

of th<' lake lying within .thP ordinar.v high-water mark; 
nnrl if tht llll'aJHll'r lin<'s sn rveyed hy Mr .• \.. hhangh cor­
rectly defin" --nd1 mark, tlw rights of th~> .· btte arr limited 
to the lantll~ ing within :-<twh lines. 

I am. Y0111'-' v<• t·y truly, 
CHAR. \V. ~lULL.\, • 

A tlonu'lf rlrnrral of Iowa. 

TAXATION··· r.nooL Homox 'L'Ax- DuTY m· THE BoARD oF 
DIREUTtJRS APPORTlON!IfENT AMONG THB SEVERAL 
Susm-TRil'TB. 

Ilo . • Jon.· F. Hwca;, 
De~; Moinrs, Fleptemher 29, 190!3. 

8uprrinf,•ndent of Public lt1sfnu·tion . 
lh:A.R SIR - J am in receipt of your favor of the 16th in­

·tant, whit•h i a follows: 
'' W £> respectfully rNJUP t your opiriion on the 

following: 

1. Under the provision of paragraph 7, section 
2749. (a) Is it necessary that a specific amount or 
number of mills be voted T (h) If not, how is a prop­
osition that does not designatE' the amount so ''oted 
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to he> constrned! (c) Who determine-. th amount 
i n such Pas<>? (d) \\1len the elc>rtor:-; vote school 
building bonds as provided in sect ion :":! 1::!, doe, that 
imply th voting of a Rchoolhousc tax. no separate 
propo. ition to that effect having hePn -.uhmitted 1 

2. ection 2 06 provide. that thr hoard hal l 
apportion any school tax voted hy tlw annual mePt­
ing for sehoolhouse fund amo11g tlH• . f'\'eral suh­
flistricts. (a) Dor. thi authorizf• tlte hoard to 
certify a larger part of . uch tax ap;ain~t on<> suh­
tlistrirt Uwn again. t another! (h) no e.:: this pro­
v ision al. o authorizf' the board wlll'n art in~ under 
section 2 13 to rertif~· more against mw tli;;trid thnn 
again st another? (e) Tf so, ran it rPrtif.v morP than 
five mills against a nhtli. lrid, P\'Pll though tlw 
average for thf' corporation hP nol more than fi,·f· 
mills?" 

I will briefly answer lh<>st• questions in the order in 

which they ar tated in the leltrr. 

Fi1·st. A tax voted ln· lhe f'ledon; of a '-'t·lwol <listrid for 
schoolhouse purpo e. . .·hould cl('siguatc thP number of 
mills on the dollar of the nssesspfl value of the property 

of the district. 
Second. 1t is not posKihiP for mP to :-:n~· !tow a propo-.;i­

tion whieh doe. not designate lht' amount ,·oted at the an­
nual meeting of the p](•f>tot·s of n Kehool c]i..,trid for sf•hool­
house pnqW. l''l, is to ])(' C'Ollstrned, UJI](',' '-' f am informer] 
a;; to all of the fart · c·onnrel('d with the yoting of ;;urh ta'\:. 

Third. Xor is it possihiP for lllP to sa~· wltn tletPrmine..; 
tlw amount in 'i11C'It c·ast•, nnlPss Tam a1h·i c•<l as to tlw fat•t-; 

invol ved. 
Fo111lll. .\ \'OtP of tl11• c•l<'l'lor:- of' tiP ~t·ltnol di..,trif't. 

nuthorizing tlw hoard to is,;tw hontl,.. for st·hoolhon'-P pnr­
posC'R, un<lf'r the pro\·isions of ~N·lion :!Sl:!. will anthorizP 
the hoard, under tlw provisions of H•ction :!Sl :~. to c·Prtify 
to the hoard of suprnisors of thP county a tax snffiP.il'nt 
to meC't thC' intPrest and principal of sneh hond., not Px­
r.eedin~ five mill.· upon the dollar of thP a. """~I'd \'alua­

tion of the property of the district. 
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Piltl1. l-\t•c ti on :.!Sil!i l•t•o\'idps that llll' ta.· whi 1·h i \'ote1] 

nt the annnal meeting of the elet·toro;: of the ·ehool 11i trid 
for ,,choolltouo;p pnrposP :-;hall hp apportion<'ll nmo11~ tlt<' 
c:everal ·nhclistrict:- in snch a m:umer as ju ... tirt• and 
equity mnr n·qnin>, taking; a-. tl11• hnsi: of ~uc·i1 nppmtim1-
ment th re-.pPdi\'1' anwnnts }ll'P\'ionslr le\'it>cl ll}lflll thf' 
nh 1i trirts fot· tlH' u~e of thP r·ltonlltonsf' fmul. Thi~ 

proYi ion rl<·arl~· anthorizP:- tltP ho:ml to rertif" a Jar er 
portion of 1lu· 'r.hoolhon-.p tn: ngaiu~t onP -.uhrli~trirt tlwn 
i~ rertifictl ag-ain t annthrr whrre "ll<·h a di. criminatioll 
is requirNl In PqualizP thP amount nf 1wh tax pai<l lw th.~ 
~uhrlistrirt.. · 

... i.r:lh. 1 fi11d no ]'I'OI'i ion of "tntnt<· limiting- thl' tnx 
whirh ma,· hr> appnl'!ionc•l 1\JI(l rertiliPtl ln- thf' 1 onrtl 
under tlw provi,ion, nl' Prfion ~' Ofi to fi,·r,. milh~ on 1hP 
ilollar. Finhdidsieon 7 nf P tion ~74!) authorizpo; the 
r]Pctor.- of fltP <li trict to Yotl' n tn · for :p]JOolhous(l pnr­
po. cs not PXf'f'Pding; lt>n mill« on tltP rlollnr, and th<> ta 
so votea may h,, nppodionPd nmong tlw . uhcliRtrirts a 
provided hy Pt'tion 2 Oo, hut in no rn. e should the amount 
apportioned to m1y nhcli trirt r>X<'PNl tlJc> limit thwl h1 
subdivision 7 of sPrlion ~74!1. · 

I am, YourR very truly. 
C'H.~R. W. 1\frrr.r •. ~N, 

.I ffonlt'lf·(Jrnrral nf lnll'n. 

STATE MII.ITIA LEOJ I.ATI\'E ('ON'l'ROL. 

Srn In rornplinnf'e with our reqn<' t of thP :!!Jth in­
stant for 111y opinion wlwtlter it would he lawful to (']mn. 
ection 21 0 of thP o•od o n to Jli'O\ itlP for tho• PIP!'! inn 

of fic.ld officer of tltf' illwa • -ntiounl flnitrrl ll\· 1h<' lin<' 
offi•'er of a rPgim('ttl. T nhmit the following: • 
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The legislature of the state undoubtedly bas full power 
to make such change, if it is deemed wise to do so, as the 
legislative power of that body is omnipotent within the 
constitutional limitations. 

September 29, 1905. 
RoN. W. II. THRIFT, 

Respectfully submitted, 
CHAS. w. MULLAN, 

Attomey-Gene ral of Iowa. 

Adjutant General of Iowa. 

BuiLDING AND LoAN AssoOIATIONs-VoLUNTARY LIQUIDATION 

OF-Wben a building and loan association voluntarily 
elects to wind up itl; affairs, the provisions of chapter 
69, acts of the twenty-ninth general assembly apply, 
and it is limited in expense to the amounts provided 
for therein. 

Srn-In response to your request of the 21st ultimo for 
my opinion whether a building and loan association which 
has voted to go into voluntary liquidation, is limited in 
expenses to the amounts provided for in section 2 of chap­
ter 69 of the acts of the twenty-eighth general assembly, 
l submit the following: 

Section 3 of chapter 69 of the acts of the twenty-eighth 
general assembly, among other things, provides: 

"All expenditures and expenses for management 
and conducting the affairs of said association not in­
cluding membership fees and charges for' closing 
lo!lns, shall be paid from the receipts of interest, pre­
~mms and other sources of profit. Said associa­
twns maf thus usc for expenses in any one year a 
su~ not m excess of the following percentages on 
th_eu;, assets, as shown by the last actual report, to­
Wlt: (Theu follows a scale of expenses allowed, 
graduated upon the assets of tb~ association). 
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The provision of the section quoted is broad in its 
terms, and includes all expenses for the management and 
conducting the affair of the association. \\l1en sucl1 au 
association volunta.rily elects to go into liquidation and 
wind up its affairs, the rlosiug of its business i" a part of 
the management of its affairs. 

The provisions of the statute. in my opinion. apply 
equally to au association which is winding up its affairs 
by voluntar~· liquidation as to one which is comlurting its 
business in the ordinar~· manner. [n either c•ase the legis­
latur~ has limited the expenses which ran he lawfullr iu­
currecl hv the assoc•iation in the management of its affair•. 

. RPspectfullr submitted, 

OctohPr +, 190:i. 
Tlox. R. F. ( '.\RROLr •• 

('HAS. \T. ~f l'C.I. \X, 

Al/om•·y - fit •ll/'1'{1 / oi !own. 

.I uditor of 8/alt•. 

CoAL MINE-DEE'JNITION UNDF.R THE IowA LA\\ All coal 
mines which are worked within the boundaries of tbe 
state of fowa are within it.s jnrisdictiou and subject to 
its laws, regardless of the fact that the shaft and open­
ings of the mine are in another state. 

i)es )[oin~s. OC'!olwr 11. l!lO:i. 

)fH .. )Oil~ \''"Eit~EH, 

( 'ha ritnn, fowa. 
lh:.\R Rm· fn 'n•sJHHIH' to your rPquPst for my opinion 

up011 tlw questions: 
1. \\'hat is thr clt>finition of the term ·'c·oal lllinP", as 

the !Prill npprars in the Iowa laws l 
~. Dors thr loc•ation of the minP opening,; clPtPrminr 

the responsibilit~· of the statr, in whic•h said openings arr 
loratecl, to C'are for· th<' safety and hralth of tlH' prrsons 
employed in the minP, and does surh location p,;tahlish 
jurisdiction of tlw statP over all the un<let'groun~ work­
in~s of the mine, irrespertive of state boundar~· Jrnps1 
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3. As uming that the location of the mine opening 
determines respo_nsibility and ·coniers juri diction over 
all the mine workings, how will that affect the right of 
Iowa and its citizens a. set forth in ection 2-± 5 of the 

code ? 
+. 1f the location of the mine opening. does not deter­

mine responsibility for and juri diction over the mine 
workings extending into Iowa, how i the state mine in­
s pector of Iowa to acquire juriRdictiou ~ver snell wor~­
iugs, how is such juri ·diction to be e:s.erc1 ed, and what 1s 

its e:s.tcnt ? 
;)_ [n the absence of laws on tlw subject, would it be 

atlYisable that the mine inspectors of 1lis ouri and Iowa 
a~ 'ume joint jurisdiction in a case like the above 

li. J n ca. e a per.·ou, employed in the mine workings ex­
tending into Iowa, is killed in that part of the mine, should 
the coroner of Appanoose county, Iowa, or the coroner of 

Putnam county, Missouri, hold the inquest? 

I ubmit the following: 
First. Wb.ile the word "coal mine". a. used in tit<· r-tat­

utes of the state, may properly he held to ineludc shafts, 
adits, drifts and other excavations penetrating the earth, 
yet any excavation, adit, drift or inclined plane used for the: 
purpose of taking coal from the earth, and any stratum ot 
coal which has been reached by e:xcaYations, and from 
which coal is being mined, would properly fa1l within ~he 
meaning of the word. 'Ihe fact that the shaft hy winch 
a. coal mine is entered is in another state, would uot make 
a portion of the mine which was 1 eing worked and fr?m 
whidt roal i~ taken in this state, any les · a coal nunr 
within the meaning of the word as used by the legislature 

of this state. 
Tn the ca:;e under con ideration, the part of the mine 

of the Coke & Coal Company of Connellsville, {i~souri: 
known as :Jline No. 10, which extends beyond the Mtssourl 
line and into the state of Iowa, is a coal mine in this state. 
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econd. (.Jue.-..tion 2 3 and 4 nw)· l.Jp YCr~ prop •r ly cou­
.... idered together. 

All coal mine:-. which arc worked within the boundarie · 
nf the tate of Iowa are within its juri,;diction and ulJ­
jed to it:,; law". The fact that liH• ::,ltafl and opcnin"':> of 
tlw mine art' tu auotltcr • tate do no t tnk away from the 
,iurisdidion nf lO\nl the contro l of any portion of such 
min • whi(•h i:-: within the state boundar~· . 'l'hC' jnris­
cliotion nf t\11• -..tat\> i s ('0-eXtPlll-<ive With its boundaries, 
1111d lh<' fad that its tprritory i;; t·ntrn•d through a mine 
arlit or gallt•r.'· hcuNtth the smfnrc of the soil rlMs not 
a n·Pd sw•h juri"' lid ion. 

It is tltr dul) ol' tlw minP iusppl'!ors of tlw stat<> of Iowa 
to t't' tlwt tlu• 111ining lnws an• <>nforeed in all mines 
nprratt•d \\·itltin tit!' territorial jnrisdic·tiou of lite Rtate, 
aud tl11· fad th<lt tht· 111ine is rnl<•r<'d and !he coal removru 
tlwrrt'ron1 through a shaft ]()(•ah•d lwyoncl tlte houndary 
lirw ot' thl' . 1<11". do<•,; nol reli!'\'P !lwm of tiiC duty of 
l•nf'oreing tiH· luwa laws. 'l'ltt·~· l'llonld, so far as po~~ible, 
•·o OJWr,th• \\'illt lh1• lllitlP inspt·c·tors of Mis~wnri in the 
( a«r nndt>J' (•otH;idt ration, lltakP an examination of that 
t•ortiou uf tltP utiur• within tiH• statP of Iowa, ancl sep that 
tlw Iowa law' :m· Pllfor!'ed in rPiation tll('reto. 

'f'hu I. ThP juri"didioll of tltP tatP of Iowa PXtl'tllls to 
tl1" I'PIIIPt' of tlu• <'Hrlh. It thPrPforP follows that au.'· on•• 
who i kiltPd i11 thai pnrt of IIH• lllim· whir·lt liP~-> within 
tiH• ff·rrilorial botuulnriPs of tlit' ..,latP, is kiiiP<l withi11 !liP 

-talP ot' Iowa, a11d tlw r•orOlll'r of tit!' c•otmt.Y in wltil'lt 
"tH'lt miru• I' i 1-; l1a. jurisllic·tion 0\'l'r all mattPrs JlC'l'· 
tainin~ to Hll inquit·~· a;~ to tiH• mannl't' h.'· whi(•lt SU\'lt ]H'I'· 
'flll ('/11111' to lti dPatlt. rrtw iiHptPst for tltt> ]HHJIO~'P of 
pro Pf"ulillg w•lt inquiry :-;ltould hl' hl'l1l hr tlw I'OI'OII<'r 
of the ('flllltlr in whidt thP minP exists, and in the caRl' 
nndPr l'nll-itlPration hy thP r•orom·1· of A]lpauoos<' rotmty 
in tlH' a It> of I ow a. 

I am, Your~ V<'I'Y trn]~·. 

l'HA!'I. "T· ,fULJ,AN, 

Aftornry-r.f'111'rrrl of Iowa. 
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MB:ANDER LAKE - Riparian owners own the land to the 
ordinary hi h water mark, &nd in the urvey of such 
Jake by the tate, the meander line hould conform 
to the ordinary high water mark. 

De :\1oin , October 12, 1905. 
no~. A. II. DAVISON, 

Secretary Ex cuti1•e Council. 
DEAR m- 1 am in reeeipt of your letter of th 7th in­

·tant enclo. ing a letter of :\fr. Loui E. A. hhaugh, a king 
that my opinion relating to th houndary lin s of tlw land. 

f riparian owners upon th<' inland meandered lake· of 
the . tatr he enlargrd RO a. to more •ompletel~- <•over the 
fill . tion ~mbmitted. Tn an;;wPr to your requro.;t T will 
.·ay that I think m~· opinion full~· <'OV r.· all of the quPI-i­
tions submitte<1 to m . 

I may, howrver, enlarge llw ,;am hy saying that the 
.tat ha no title to any lands out,.ide of th meaJH1Pr line 
. urvPyed hy the enginN·r nn<ler tht? ad of thr thirtieth 
genrrnl a .. mhl~· rrlating to the survey anrl ~'ale of 
mean 'IE'l'ed lakr lwds , if ,;twit lines follow th(• orclinar:· 
high-water mark of tlH• lakr as indil'ntNl h~· its hor·es 
aud hP<l. 

Thp ripat·inn ownprs own tl11• laud to the onlin::tt')' higll­
watl:'r mark; tlr<' ~tatr own"l the land Iring within . urh 
high-water mark; and tire <•uginrer who is rommi:-;simwd 
by the Rtatr to make a ·mypr c,f a lakr hNl un<l<'l' the pro­
vi. ion. of tllr ~tatut<•, .lwnld r·onfonn hi. meanch>r line. 
to tlrP Ol'(]inar.v high-1vatrr mark of the Ink . 

TIH• meandf'r linN; of tlw gO\'Pr·nment 'iUI'\'C'~· clo not c·on 
troJ a . to the boundarif'S of thr ]and:-; of tJJP riparian 
owner. or tho. e of th lands owned h~· thE' . tat!', exc·ept 
wh re . uch mrander lines dPtiue and exten<l along- th•' 
ordinary high-water mark of thE' lake. 

I mn, Yonr~ \'t>ry respectful!~- . 

<.'IIA:>. \\·. )Jt 'LLA .• , 

Atlorney-Geut'ral ol lo~rn. 
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ne who <'~cape' ft·om confin<•nwnt durin~ the t<•rm for 
whi h he i • . •nten •pd may b • retaken, \'Pll aft r th time 
at whieh hi term of impri. onnwnt wonlcl ha\'e e.· pired had 
llt.> remainPd in eonfin(•Jm•ut, a1t<l he comp•lled to l:l rve ont 
hi. h•rm, or th' r maiucl<•r tlwr ·of, after deducting th tim 
h wa ·actually confinec]nll(lrr hi.: . entPIH' . 

McColl t' . . N,•u· astl1• ('nu11/y, 9 llou. t. ( DL•I.), -1-:l~; 
E, P'"l'' lilforrl, 29lnd, lOG; 
lfollrm 1'. llo}ll.:ius, :!1 ]Tun., 63 ; 
llntt r of Edunrds, .J.~ l•. ,J. L., 555; 
J::, ])IIIII IVIJn/1, ~!) 'l'e .. \]lp., :l!l~. 

'l'hi ruiL• ha hc•pn uni,·crsnlt~· uphelcl hy the authoritic 
ir1 th l nitc<l • 'tate:-;, an<l must, I think, h appli d to ll10 
r• tmiut of rlip omaniae!'i "Ito have h<'<'ll restrained of tb i.r 
lilwrty undPr nrt on]Pr of court. 

Tf an inPhriatP c cape from his •onfinemcnt, the time dur­
ing which hoi at largP <'nnnot be rcr•konrcl as any part of 
tit term of J1i commitnwnt, anti he lila). he rdakcn an<l 
compdlf'd to en tlrc eutil'<' tPnn fixed],~· the ('Olll'!. .\ny 
othPr'JU]' \\null practicnlly mnh a eommilnwnt of lUI in­
cbrinlo a far· . If the pPrio<l during whidr lw is at larg 
can bed duc!Pd fwm ih term of his eommitmPnt, he may 
ll ·e fully tnt do•fiUIIC'l' !he poWUl' of the <'Olll't hy I' '!'U]l­

ing fr·orn tire> pin 'L' of hi conliuPmcnl and a\·oiding mT<'. t 
until th t nn of hi ~'OII1lllitmrut lrnll ha\' • c.·pir<>d. 

Tovembcr 20 190:J. 

He pN•tfnlly uhmittcd, 
rr.A>;. \V. Mur.r.AN, 

Attomcy-Gcncral of Iowa. 

'I o THE ITo ·on \RLE Hnum nF oNTnor. 

of Stale In ~t if 11lio11..:. 
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BIENNIAL ELEOTlON AMENDMENT-EXTENSION OF TERM OF 

OFFICE oF PuBLIO OFFICER -SURETY BoNDS -It is held 
that all officers who e terms are extended by the con­
stitutional amendment, known as the Biennial Elec­
tion Law, must execute and tile new IJouds with 
approved sureties for the new term so created. 

Sm-1 am in receipt of your communication in which you 
request my opinion upon the question whether the public 
officers in the state, whose terms of oilice have been ex­
tended by the amendment to the constitution commonly 
known as the Biennial Election Amendment, are required 
to furnish new bonds for the exten ion of the term of office 
made by such amendment. In re ponse to your request I 
submit the following : 

It is familiar law that, in cases where the term of office 
for which a public officer is elected or appointed is fixed by 
law, the liability of sureties upon his bond will be limited 
to the term for which he is elected or appointed, unlegs 
they expressly agree to continue liable after its expiration. 

United States v. Z.rving, 42 U. S., 250, 259 ; 
United States v. Ki1·kpatrick, 22 U. S., 9; 
Savings Ba11k v. Iltmt, 72 Mo., 597; 
Wapello Omtnty v. Bingharn, 10 Iowa, 39 (74 Am. 

Dec., 370); 
Dover v. Twombly, 42 N. II., 59; 
Welch v. Seymour, 28 Conn., 387; 
Scott County v. Ring, 29 :Minn., 398; 
Tresno Enterp1·ise Co. v . Allen, 67 Cal., 505; 
Bigelow v. Bridge, 8 Mass., 274; 
State Treasuret' v. Mann, 34 Vt., 371 (80 Am. Dec., 

688). 

The weight of authority is that the liability of a surety 
upon an official bond, given under a statute which provides 
that the officer shall continue in office until his succe sor is 
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elected and q_nali~ed, continues only for a rea . ouahle period 
after t~l~ e.-pirabon of the term of office, during which with 
due .dihgonce, tLe uccessor of such officcr could b 
appomte1l and qualified. 0 

1llontgomcry 1.·. IJughes G5 \l·l '"~Ol· 
I ..1.. c . ,...,. ' 

II;H·rs 1'. Pt:aplr,18 Ill., App., -!39; 
H a pella Co~t~lfy v. Bingham JO Iowa "'). 
S 

' t, ...,, , 

tat~ v. PoU"cll, 40 La. ,\nn., 2H; 
lluL'Itl a. State, () liar. & J. (:~\[d.), 95 ; 
Chelmsford Co. v. Dcmorrst, 7 Gnl~·. 1; 
Scott Count!! v. Rmg, ~fl 1\linn., :m8 ; 
Ualway 1'. Crolccll, 40 • r_ J. L. 207 ('>9 .\ R 

'><J4) . ' - · ."1.111. cp., 
-~ ' 

Dover c. Twombly, 4-2 N. II., 59; 
5~t.ail' L,Crooks, 7 Ohio (Part ii), 221; 
I\ III!JS County u. Perry, 5 \\'ash., 53G (34 Am. St. 

Hep., SO) ; 
Omro v. Kaine, 39 \Vis., 4fl8. 

I n Wapello Colnll!f v. Bingham, Supra it i:> S"I'.l. 
"WI t ' " u . . w cv£·r.m?-y he the lll\Y in relation to Pomeroy's 

ho~dmg over, It Js a well SPttled princip]P that suret'ies 
a:«. holden. ot;~IY for the term for which their bond is 
gJ.•\ en, nnd 1.t IS not essential that a bond does not £>X­

}JlC ~ IC hm£> or term; th l' law determine this 'll;fl :tJH•rrts tlw hou(l for tlli~, nnd it is the samP.. as tl;o:Jgh 
_le o ~~er l.l" e_leded to the amP offi<'c. • • The 

:' ~rd~ ~mhl ln:s surces!'lor iH el£>cted ancl qualified' are 
m .N:! r .to <"ov,er tl_Je time betwe!m the election' and 
qnahfi~nb?n. 'I he ttmc prescribed for a successor to 
r:epate :~Jmself to entrr upon his office is the limit of 
no~ s)~~~ows' r~sponsibilities, and if tlw former does 

1 T rm hts d1~ty, there is a vacancy, and there 
s ~ould he an appomtment. That liabilit cann 
e. te~ded over another term by the omission of ~~e~: 
rcqmrements. The law gives the offic£> a term of ~ 
vb. ~l~tyrs . .Tthhe s~rety k;nows this and takes the responsi~ 

1 1 Wl a VJCW to 1t." 
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In Bake,· City v. Mw·z;hy, 35 L. R. A.., , it i aid by 
Judge Wolverton of th Oregon supreme court: 

"1~ i a well ettled rul of law recognized geuer· 
ally, 1f not by all of the authorilie. , that bonds or obli­
gations given to secure the performance of official 
c1uties are to ht> construed with refrnuce to the term 
for which the inc•umhent i elected or appointed and it 
i t>qually well ettled that the Jaw gover ning as to the 
term, it. time of commenccmc>nt and expiration, and 
t11e conditionA and contingencies tlpon which it . ball 
begin, continu , and come to an ml , ente r into and 
form. a J1art or such bond or ohligabon. ' wher e 
general language i · Uii •d in stipulating the conditions. 
SuretieR upon su h undertaking. arc presumed to have 
known the duration of th t nn when th y berame par­
ties to them, and to have intended to hind them elves 
to the extent and for and unring the time that their 
principals are hound." 

In Brown v. Latt imore, 17 Cal., 93, it was held tha t the 
legislature had n o power to cul arge the liabili ty of the 

sureties upon the bond of a puhlic officer by extending the 
t erm of hi~> office by lcgislatiYe enactment. T he . ame prin­
ciple is announcecl in Kin{] Cou11fy t:. Perry, G Wa:h ., 536, 
in which the alifor nia ca c is cited and the cloctr in(> there-

in announced np]>rovecl. 
All officer whose terms of offiee a r e extended lJy joint 

r esolution ~o. 1, commonly known as the biennial election 
. amendment to the conAtitution, were elected for a definite 
t erm fixed by law, which en terNl in to ancl became a part of 
the contract by which U1e ure ties upon the bonds of uch 
officer s undertook t o gua rantee the official conduct of their 

re p ective principal s. 
The contract entered into by the sureties upon such bonds 

is that they will guarantee the good conduct of the officers 
for whom they are sureties during the term for which uch 
officers were ele·cted. Their liability as sureties under the 
contracts executed by them will end with the expiration of 
the term of office for which their respective principals were 

elected. 
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amT~~~:-~!~t\:~~ ~f ~l.le term. of o!Tiec by the con. t ituti onal 
effect an w tet·m thel"!'hY gi,·t>n t 1l ffi 

c r . who come within it.· J>rovi-.ioil" Tl . t o H o -
1 

· · ll' rm cr e·1 te 1 l 
sue 1 amPIHluwnt is uo j)'Jrt of tl t " 1 . ' l )y 

t
. ' lC Ill\ ' < urmg "hi ·1 U 

RUt"( IP. ' li}!Oll the ofllcia] hond of . •] fi' l I le 
rP.Hpon ihlp for thP ads of th ·., . :l< ~ o 1Cet"s ngr (> 1 to b 

· ('ll Jll"llll'l)lals 'UH1 lh · · 
ngrc•PHWnt on the part of the sur(>ties that tl; v will'Ie L " u~ 
for tlw good l'OJHlud of th ,· . ,· . . . I an:;wet It , . . t n Jll IIICtpal . clurmg such t rn 

IS not wt thm t lw power of the l . ·I l. 

JWOJIIP of _lht> .,latP, l•ithcr hy th emll't~I~~~t~~r'~ ~~~~t~~ the 
the rHlnphou of an amefl(lment to tlw c•oustt. lut· . ' ' . or 
)arg• t] !" }"!" ' 1011 LO C'U-

t IP >a 11 tty of the sureties ll)lOll .·nC'h oR'.- t' 1 ] 
and c ·t"I 1 1 1· 1 .1. 1< 1R lOnC•A 

· ~ H · ll<' 1 Ja 11 1 tv lwvond 1. 11 .· 1 ' 
original C'ont rac· t. . . e peii Ol ro ,•ered hy th 

. \ 11 onic·C!r whose l£> nns ar e so e t£>nded h . 1 . 
tiona! lllllf'lHh nPnt mu~t. tite r fo t·e. l' ·ec·ut ) t 1 . co ~ ;; tJtu -
manun )n:ovid rrl h~· law, new bond~ wi th a~)]~\~l~:.~~ e~ n~t~:, :he 
for .l~tl' fatl hful di. l' harg!' of t heir ofric•ial dnli(>,' d u;·ing \t 
ll C'\\ Prn t en a!P(l by sut"lt nmcnrl nt Pnt. te 

Hl"•pef'tfn lly suhmitt d , 
( ' u \ H. \V. 1\1 PLI, \ X , 

I 
. Jf fo n ll'.lf a r' l/1' 1"((/ of 1 "1 /"(( . 

)f" t'Pillhl r 1:!, l!Hl:J. " 
Ho · (; ll .llf.H 1 S . ( i If DE ttnm.· 

'l " • rt r1. lfrr ' J of Staf f' . 

fi' ARMERS' INSTITUTR- AIO FHOM STATE . 
oaeh farm er , in titute . 1 - It IS necessary for 

"d t Ill on er to avail it If of t t 
a_l ' o forward to the auditor of . s a o 
tmg forth the Pxpe n.;:e in . . tate a. vo~chor ' et­
cluring th . . ' cuaed m holdmg 1ts se~:;sion 

e c unent year of the . . 
before the appt·oprhtio I b appropnatwn, and 
Rta.te treasury. ' u las eon covered into the 

Sw In n · pon c t wheUH'r YO~ ~ .o your requc•st for my O}Jinion a;; to 
. ma v ts.,ue a warr·mt t tl II 

Farmers' lnstitut~ f tl . ' 
0 

w nmholdt "d . . or lC sum of sevenh·- five doll· . 
ar m paymg the ex f . ar , 111 . penses o a session of suc•h in titute 
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held in January, 1904, for which a voucher wa filed in the 
office of the auditor of state on the 31st day of August, 190-!, 
I submit the following: 

Section 116-a of the upplement to the code makes the 
fiscal year of the state begin with July 1st and end with 
June 30th of the succeeding year. The unexpended bal­
ance of all annual appropriations, except where otherwise 
provided by Jaw, must, under the provi ions of the statute, 
be charged off and covered back into the treasury at the 
end of each fiscal year. 

The appropriation made by . ection 1675 of the code, as 
amended bY' the acts of the twenty-ninth general assembly, 
is an annual appropriation made for the purpose of aiding 
farmers' institutes in defraying expenses incurred in hold­
ing sessions during the current year, to an amount not ex- • 
ceeding seventy-five dollars to each institute. If no session 
of such institute is held in any county during the year for 
which the appropriation is made, the appropriation for that 
county must be covered back into the treasury at the end 
of the fiscal year. 

Under this provision of the statute, it is therefore neces­
sary for each farmers' institute to forward to the auditor 
of state a voucher, setting forth the expenses incurred in 
holding a session of such institute, during the current year 
before. the appropriation is covered into the treasury. 

After the appropriation made to aid farmers' institutes 
has been covered into the state treasury, the appropria­
tions cease to exist as such, and there is no fund upon 
which the auditor of state can draw a warrant for the pur­
pose of paying any part of the expenses of a session of such 
institute. Every farmers' institute which desires to avail 
itself of the appropriation made by the legislature, must 
file the voucher required by section 1675 of the code with 
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the auditor of tate on or before the 30th day of June of 
earh year, setting forth the e ·penses of a es ion of such 
institute incurred during the year beginning with the first 
day of July preceding. 

Respectfully submitted, 
CHAS. W. MULLAN, 

Decemher 15, 1905. 
Attorney-General of Iowa. 

HoN. B. F. CARROLL, 

.Attditor of State. 

ExEcuTJVE CouNon,- PaiNTING OF REPORTS OF ExEOUTIVE 

0FFIO&RI:l OF STATE INSTITUTIONS- It is within the power 
uf the executive rouucil to JWint a limited number o[ 
copi !-1 of the reports of executive officers of state 
institutions fLt tbe expense of the state. 

SutS-In response to your reque t for my opinion as to 
wheihe1· the e ·ecutive council or the board of control has 
power to print a limited number of the reports of the exe­
cutive ofli('(•rs of the srveral institutions under tlJC control 
of the honnl of f'ontrol, when such reports have been, by 
the governor, tm!ler the provisions of section 124 of the 
codf•, omitted from the hiennial report made by the board 
of control to the govemor and the legislature, 1 submit the 
following : 

Section 2727-a:i of the SUJlplement to tl1e rode contains 
this provi ion: 

"The hoard shall, by tile J'ropel" authorities be also 
fu~ni .. hcd witl1 all nef'cssary hooks, blanks, st~tionery, 
p~mhng, postage stamps and such other office sup­
phcs as arp furnished to other state officers. • • ., 

Striking out the intervening words so as to make the pro­
vision apply to printing only, it reads: 

"~'he board shall, by the proper authorities, be also 
furmshed with all necessary printing." 
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The proper authority referred to in the provi~ion of the 
statut quoted i the executive cotmcil, as chapter 7 of the 
code gives to that body general charge of the upplies, etc., 
requir d for the tran action of the bu iness of the r espect­
ive state office and boards. 

If, therefore, tb executive council shall reach the con­
clusion that it i nece ary to the p roper t ransaction of the 
bu. ine requir ed of the board of control in the manage­
ment of the affai rs of the institution under i t control, that 
a limited number of copies of the report of the executive 
officer of such in t it utions should be printed, it is clearly 
within the power of t he council to order uch reports 
printed a t the expen of the . tate. 

T he legisla ture, by section 3 of chapter 11 of the act of 
the twenty- venth g nera l assPmhly, ap]1ears to have made 
special pr ovision for th e p rint ing requir d by th e board of 
control in th manag ment of the institution . under its 
charge, and whatever p rint ing is 11 cessan· for th e proper 
conduct of the affairs confided to the board may be order ed 
by the executive council and paid fo r hy the. ta te. 

December -1 , HI05. 

R e pcctfnlly ubmitted , 
C rrA . \V. :Jfu LLAN, 

A ttorney-General of Ion·a. 

To THE IIoNORABLE E xEcUTIVE CouNCIL 

of the S tate of I ou·a . 

INSANE - CORRECTION OF AN ERRONEOUS CHARGE AGAINST A 

CouNTY UPoN THE BooKs oF THE AuDITOR oF STATE. 

SIR- In re ponse to your r equest of the 6th instant as to 
whether the statement contained in an opinion given by me 
to you July 30, 1904, which i as follow : 

''The charge of $640.80 upon your book again t the 
county for her upport i s, therefore, an erroneous 
charge and the county l10uld receive credit by that 
amount to properly adjust and balance your books. It 
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i not nece::-ary that you hould rec iYc any formal 
ord r of the board of control to make thi: corr •lion. 
Il . tand a: any other <'rron<'ou. ntry upon your 
book., and is one which you luwe full })QW<'r to 
COI'rPCt. '' 

lyould hP eon trued as general in ils nature, or , imply 
a.· ap]llieahlc to the ra!'P then und<'r con . ideration, T hl'g 
lraYc to say: 

'J'Itp l'ta trment i. grnrral in its application and applie 
with equal force whPllt'Y<'l' there is a dispute b twe n the 
eonnly anrl tlw state a. lo whPthcr a pat ient. is a coun t~· or 
a tatr• dwq{e. and il is a fterward dt'trrminNl that sueh 
11{ 1''-'0ll i a slate patie11t. 

In all such eases the charges made again t the county by 
tlw ·tntP, for· tlw support of the patient before the final 
determinat ion of the ques ti on, a r c erroneous and should be 
c·orrPctccl u pon ~ou r hookR. \\'hen i t i finall y detNmin d 
tha t the pa t ient i · a . tale charg-r, tha t det nninati on rar­
riP · "it h il the dutr of t lw t-~ tate to pay the PX}ll'll sP: of such 
patiPut in th<> ho p ita! f rom thr t ime that the queH t ion is 
1 a i l'rl h~· thP r·onn ty. 

RPspr<"t full y snbmittr d, 

llt>r·em hr. r 1 ~~. HlO:i 
H o •• B 1<'. (' \nuor,r,, 

l11rlifo1 of Stal e. 

f' II .\ R. \V". "\( ULLAN, 

. I lforu r y C:nznal of l o1w . 

TAXATION- \Vn&N TAxKs BECOME A LrEN TATE PaoPKRTY- ­

Whon the :>tate take title to 1eal e ·tate, the land is 
at once exempt from taxation, and unless there were 
taxes a . e . ed against it. which were a lien upon it a.t 
the time the state took the title, no taxes can be 
e 1forced after the purchal'!e by the state. 

S1n · fn romplianep with your request for my opinion 
whether tlw eighty arr<'s of land in src-tions 3 and 4, town­
hit• -!, range 4, OwnP<l by tlw state. is e.·empt from the 

taxes of 1!)04, I ubmi t the following : 
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From the letter of Mr. A. G. Bauder submitted to me I 
learll. that this land was assessed in the year 1904 to L. W. 
Ellis. Ellis conveyed the land to the state on the tenth day 
of June, 190±. 

ection 1303 of the code provides that the board of super­
visors shall levy taxe upon the assessed value of all tax­
able property in the county at the September session of 
the board. 

The state became the owner of the tract of land in ques­
tion prior to the time of the levy of the taxe thereon by the 
board of supervisors. Its value had then simply been de­
termined and returned to the county auditor as taxable 
property by the asse sor of the district in which the land 
i located. 

Subdivi ion 1 of section 130-! of the code exempts all 
property of the state from taxation. 

It therefore follows that when the ·tate took the title to 
the land it was at once thereupon exempted from taxation, 
and, unless there were taxes which had been a es ed 
against it and which were a lien upon it at the time the 
sta1e took the title, no taxes could be levied or enforced 
against it after the purchase by the state. 

If taxes were levied upon the land by the board of super­
vi ors at the September e sion following the purchase by 
the state, such levy was erroneous and beyond the power 
of the board. The land wa then the property of the state 
and no taxes could be levied thereon for any purpose. 

It may be stated as a general rule of law that, in the ab­
sence of words showing a 'COntrary intent on the part of 
the legislature, a legislative grant of exemption from taxa­
tion takes effect as soon as the act making the grant be­
come a Ia w and is accepted by the beneficiary, if express 
acceptance is required, and relieves from all taxation the 
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exempterl property, the a. ·e. smrnt of which lla not b en 
completed, and so placed beyond the pow r of the ta.·ing 
officer , before the pa a"'e of the act. 

Wis. Gent. R. Go. v. Comstock, 71 '\ is., 88; 
People t·. Com's of 'l'a.xcs, 1±:! lr. Y., 3± , affirming 

76 Hun., 491. 

\Vhile the e. emption in the en. e nn<lrr <"om;ideration was 
not crent <l hy r ·press legislative grant, yet ih principle 
inYolYetl is . ub. tantially the ame. 'l'he land came within 
the provision of Hcction l 30-1,, which e ·empts all property 
of the state from ta.·ation, at the time of the delivery of 
the deed to the state on the tenth da) of June, 190-1. At 
that time no tn.·eo; had been actually levied upon the land. 
It was within tlw power of the board of su pervi ors to omit 
such }aTl(l from its levy of ta.·es upon the ta.·ablc property 
of thP t•onnty. 

rn.JPr the facts in the casc, the land L, in my opinion, 
e. empt from all ta ·es, and the records of the <'OtlDty should 
be so ma<h· ,1 to :;how that fact. 

J>ecemhPr 19, 1903. 

Respectfully submitted, 
Cu s. W. MuLLAN, 

A.ttonzry-General of Iou·a. 

'l'o THE Ho ·ouA BI,l' Ho \liD oF CoNTROl, 

ol State lnstitut ions. 

Bn.NNIAL bJ.~.cTION AMENIHIENT-BXTENH!ON oF 'l'ERM or 
PU.IIJ.IC OFFICERS NECK>!SITY FOR ALl, 0FFICKI't8 TO 

ltK-QUALil<'Y- U ic held that the Biennial Election 
Law e. tencled tho torm of all elective officers who 
fall within its prO\'isions, and that every officer whose 
term was so extenrled must again qualify by taking 
the oath of office, and filing new bond, if one i 
.required by law. 

Sm-ln compliance with your request for my opinion 
whether the officer whose term· of offire were e ·tencled by 
the adoption of the amendment to the state constitution, 
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commonly known a the biennial election amendment, must 
qualify by taking the oath of office pre cribed by the con­
stitution and the , tatute. of the tate for the period of such 
ext n.·ion, I submit the following: 

The extension of the term of all elective officers who fall 
within the provi . ion of the con titutional amendment, is 
not an extension by an act of the legi lature. Such exten­
sion is effected by the adoption of an amendment to the 
con 'titution of the tate, which i propo. ed b~· the legis­
lature and adopted by a popular vote of the elector of the 
stat e. By the adoption of the constitutional amendment 
all of the officers who fall within its provision. were in 
effect elected to a further term of office at a general elec­
tion of November, 1904-. 

It i. tme that th e amendment was, under the provisions. 
of the constitution, proposPd b~ the general asRemhly and 
agref'd to by a majoritr of the members elected to the two 
hou es of two successive legislature but before it became 
a part of the fundamental Jaw of the, tate, it wa~ nece. sary 
that it . hould receive a majority of the votes of all the 
elector. voting thereon, at the general election at which it 
wa submitted. 

The right of the officer:;, .tll('refor£', who. e terms of office 
were> extended, to lJold office for tl1c additional term of one 
year, is derived from the election at which the constitu­
tional amendment was adopted, and not from an act of the 
legi lature. The ollie r who. e term are thus extended 
stand ub tantially upon the am footing as officer who 
are elected to a full term of office at a general election by a 
vote of the elector of the state. 

To constitute the holding of an office, there mu. t be the 
concurrence of two will , that of the appointive power, 
whether that power i ve ted in the elector of the state or 
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in an exerntiYe offieer or hoard, and that of the per;,on who 
i appointed to the offic . In no case "ill an offit•f' he ron­
sidered a, filled until thc>re is an at'l'eptance hy the JlN:on 
dwsPu to fill the . amc. 

J>coplt• 1'. Whitman , 10 Cal.,~ 
Joll/1.'011 r. lrilso11,::! X. II., :.'!0:! (!:l \m. Dec., 50); 
;l/aftt•r of Rradl£y, lH X Y. :>:27. 

']'he Pll'dion of a pt•t'son to offier hy the qualifiNl rlector', 
and the i. umwP of a <'ertifiratc of hi: t>lrrtion h) lhc )ll'OJWr 
anthoritir,.,, without lllOl'\', do not fill the ofllet• to whi h 
81wh p<'l'. 011 i: dt>dl'tl. 'rhc>re must he an anirmati vc l.lC­

ceplatwe upon tl11• part of the pNson t>lectc.cl, and a qnahfi­
cation hy him, lwforp h is c>ntitlt>d to perform any of the 
dutil'S of the oflire. 

In ,llatfer ol !Jnulle!J, 8!1Jira, it is said by ~[r . . Ju ·tice 
GraY: 

. "It is \ 1'1'\' I' lear that the law rontPmplatc · two 
te}JH hy tllf' \;an!lidah• elected to o~ice. T}1 firJ>t to be 

tnkPn i. th<• filing of hi oath of olhcc>. \\hen that has 
lJ PH done> tlw ofliec is <lPemed to Jtnye bc>cn acecpted, 
and that i · <'(]UiYalt•nt to ,;nying that the of~eer has 
enterc>tl upon hi. clutiP.. lt is aftl'r so cntc>rmg upon 
}1is offit·r, and'\ itl1in a ><JlPcifie<l tim? th~reafter, .t~la~ he 
j lf'IJHir <1 to <· ·p,·ute :'\JHI : nlllmt h1 s mulrt,!aktn~. 
'!'hat he i )'(' rnrd d a. 111 ofh\'1' \l"ltl'll he hn . hlc<lltl!l 
oath i perfectly <•lenr front the pro\·i im.1 that 11eglcet 
to file tlu• oath witllin tlw prP nih<•d tnJH'. rausP, a 
vacancY. \\"lwn h IJa!'l r\·id<•ncPd in Uu: t'P!jUII'Pd mnt.l· 
11(' 1' hi. al'l'l'l'lfilll'(.' or the olli<•(' to whtch (']p~·tP<l, Ius 
]lr ·dPc'P or i out an<l ha no fnrtlu·r .· tanclmg a. a 
memlH•r of thP town hoard." 

While the C'a " from whi<·h the foregoing c>.·ccrpt is 
taken i lm etl upon tlw pro\i ion of the ... r<·w York sl_at­
ute, yet it announces a general principle of ~uw that obtams 
where a candidate is elected to office; that 1 , that he must 
signify his acceptance of U1e office to wl~ich. he is elected by 
taking the oath prescribed by the consbtubon and statutes 
of the tate. 
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Section 5 of article XI of the con titution of the state 
provides: 

"Every per on elected or appointed to any office 
Rhall, before ent~ring upon the duties thereof, take an 
oath or affirmatwn to support the constitution of the 
United States and of this tate, and also an oath of 
office." 

Section 1177 of the code provides: 
"The several officers, before entering upon their 

duties as such, hall qualify by taking the pre cribed 
oath and by giving, when required, a bond, which quali­
ficntion Phall be pel'fected, unlesf-1 otherwise specified, 
before noon of the first Monday in J a unary following 
their election.'' 

Sections 1178, 1179 and 1180 prescribe the form of oath 
to be taken by the several officer~ in the state. 

The taking of the oath of office and the filing of a bond, 
where a bond is required, have always been understood as 
being the method prescribed by Jaw for the acceptance of 
office by the per son elected thereto. It is possible that 
other methods of acceptance, if well defined and certain in 
their character, might be held to be a valid acceptance of 
office by the per son elected, but the metbocl prescribed by 
the statute is the taking of an oath for the faithful per­
formance of the duties of the office and the filing of a bond, 
wher e one is r equired, for the fa ithful discharge of such 
duties. 

It is familiar law that a failure of a person elected to a 
public office to qualif y, by taking the oa th of office and filing 
a bond, where a bond is required, creates a vacancy in the 
office to which such per son is elected. 

People v . Taylor, 57 Cal., 620; 
Matter of E xecutive Communication, 25 Fla., 426; 
State v . Matheney, 7 Kansas, 327; 
State v . Hopkins, 10 Ohio St., 509; 
State v. Cocke, 54 Texas, 482; 
Winneshiek County v . Maynard, 44 Iowa, 15. 
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The adoption of the con.titutional amendment, by the 
people, din not ipso facto e.·t nd the term of office of the 
several ofticcrs who fall within it pro\'i~ion:. Before, uch 
term is extended unclcr the pro\'i~ions of UIC mncmln;ent, 
the officer,., who come within it· JH'OYisiuns must, hy afium­
atin· action, in tl1e manner 1 re. crib tl hy law, aecL•pt oilico 
fur the (Pnn of :-twh e.-ten:-;ion and a fnilnrc to do ~o upon 
the 1 1 I"t of auy such oflicer will create u \'Ul'aney in his 
0 fli,•e. 'J'lu cont'UlTl'liCC of till• two will. nece~,;ary tn con­
stitute the boltling of an oflice within the meaning of the 
tatnt, "onld not e i:;t without sul'h arl'eptanre. 
It i therefore in my opinion, IH'CCs~ary that C\'ery 

officer , ho e t m~ of office i · e.·temled by the con,.,titutiona\ 
amcrllinwnt mu t if he desires to hold the ofiice during the 
term of ~ueJI P.·te;J'<ion, take the oath Of Ofi!Ce pre,cribcu hy 

law. 
Respectfully submitted, 

n <.:emher 29, 1905. 
JioN. , n_ !'U!Il liNS, 

Govt'rtiOr of loll'a. 

CnAs. W. )[uLI.AN, 

.Attorney General of Iowa. 
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SCHEDULIB G. 

QuARANTINE PAYMENT oF ExPENSEs-The expenses 

incurred in establishing, maintaining and ralSlng a 
quarantine are for the benefit of the public and are to 
be paid for by the public. 

Des :\Ioines, January 8, 190±. 
lioN. FRANKS. ARROLL, 

llarlan, Iowa. 
DEAR Sm-I beg to acknowledge the receipt of your favor 

of the 7th instant, and in reply to your inquiry will say that 
in my opinion the expenses which are chargeable to a 
patient who is quarantined becau e of a contagious disease 
are tho e incurred for hi care, needful assistance, medical 
attendance, supplies and nurses . Section 2570-b separates 
and classifies al1 expenses incurred by tbe board of health 
in e tab lishing, maintaining or raising a quarantine, in­
cluding fumigation of the building and proYiding a pest 
]wuse, detE-ntion or other hospital as a class of expcn es 
whic·h shall be paid by the levy of a tax upon tbe township, 
town or citv to reimbur~e the county for the money ad­
vanced by it to meet such expenses when incurred. 

It is clear from the reading of section 2570-a and 2570 b 
that it was not the intention of the legislature to make any 
person af flicted with a contagion disease dangerous to the 
publ ic health pay for the expenses of building a p_est house, 
establi shing, maintaining and r aising a quarantme, all of 
which is done for the public benefit and not for the benefit 
of tl1e patient. His care, nursing, medical assistance and 
supplies are for the benefit of the patient per sona11y_ and 
should be paid for by him, and the statute has so provided, 
if he is able to make such payment. The quarantine is for 
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T A.XATIO~-DELI~QUENT TAXES- b!J'Oi'ITION OF PENALTY­

(1) . If the fir t !n tallment of tax remains unpaid 
pnl 1st, the entire ta. will be cou idered a, delin­

quent Cr?m l\Ia.rch Lt. _(2) In irupo'ing tho penalty, 
the fractiOn of a mouth 1 not cousideretl. 

llo T- G. S. GILIJEnToON, 

1'n a.sun r of Sl<.1le. 

De ~foines, .April !:!5, 190±. 

:MY DJ'!An l::m-Two question· have been submitted by 
)" u to thi::; office for answer, nntl I respectfully submit 
for your <'Uti itlL·ration the following: 

1. "'lien do tn. c~ become tl<'liuqnent T 

'l'u cs arc pnyabl' to the ronnty treasurer each year in 
two qual inslnlluwnt,.;. 'l'hc first installment may be paid 
hPLwce~ the fir t :.\londay in January and tbe first day 
of • \ pnl; tlw Pcond, any time before the first day of 
October. In rasP the fir;;t in ·tallment remains unpaid 

} 1ril ht, thf' cutin' Ia.· 'l'l'ill be considered as delinquent 
from ~larch l:t; and in like manner if the second install­
m nt i not paid before OctollPr 1st, it is considered delin­
cpwn I from Septcmucr 1st. 'l'he statute provides that all 
del inquent tine shall hear interest from the tlate of de­
JiJJquency nt tho rate of one per cent per month, con­
sequently the penally could be enforced from March 1st 
or SPptPmuer 1 ,t, respectively. 

2 .. In computing the penalty, does the law regard tho 
fraction of a month in enforcin • the ~amcT 

See Codl', sees. 1403, 141 3 anti 13fl1. 

;'his que lion mu t turn on the legisla tive intent. 'rho 
nmform cu tom seems to be to impose the penalty for the 
month or month only which precede the payment· for 
e.-ample, if the fir t in tallment of taxes is not paid by 
April 1s t, one per cent penalty attaches for the month of 
March. If the taxes are not paid by the first of May 
then another per cent is imposed for the month of April: 
If, however the taxes are paid between the first of April 

• 



338 REPORT OF THE ATTORNEV-GE~ERAL. 

anrl the fir,t of ~fay, only one per cent penalty would be 
collertP<l. 1 n our opinion this is the construction to be 
l,laccd upon section 141.3 of the code. 1\e believe this to 
be in conf01·mity to the legislative intent and it is sanc­
tionecl by the general custom. 

Yours very truly, 
L.A.WRENCT·: DEGRAFF. 

Qu .&cltANTIN~~-PowER ow LooAL BoARD OF llEAJ,Tn-The 

local bo:nd of health has authority to establish quar­
antine against all infectious and contagious diseases, 
and has power to make and euforce all reaEonable 
regulations in relation thereto. 

Des :\loines, April 25, 1904. 

REV. TIIO)fAS CARSON, 

.Monmouth, Iowa. 
DEAn Sm· -I am in receipt of your favor of April 15th 

which was addressed to me at Waterloo and for that 
reason rlicl not reach me until Saturilay last. 

In reply will say that the local board of health has 
authority under section 2568 of the code to proclaim and 
establish quarantine against all infectious and contagious 
diseases ilangerous to the public, and may maintain and 
remove the same as may be l'cquirecl by the Tegulations of 
the state hoard of health. The powers thus conferred 
upon the local hoard are extensive and can be exercised 
in any reasonable manner to prevent the spread of con­
tagious diseases. 

There is practically but one limit to the exercise of such 
power, and that is all ordinances, orilers or regulations 
must be reasonable and not arbitrary. If they are un­
reasonable they are void, but within that limit they may 
be legally enforced. 
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As to whether the ol'der made by the local board of 
health of Monmouth is reasonable or not depends upon the 
e:nstmg facts. If there is an epidemic of smallpox in the 
town of Baldwin, and the local authorities of that to'lnl 
have not taken the proper measures to prevent the spread 
of such contagious disease, it is within the power of the 
board of health of Monmouth to prevent the citizens of 
Baldwin from coming to the town of :\lonmouth, and to 
prevent the people of J\Ionmoutl1 from going to the town 
of Baldwin and return. That is, it is within the power 
of the board to suspend the right of the people of the two 
towns to mingle and associate together. W:L.ether the 
conditiOns are such as to warrant tl11~ enforcement of so 
rigid a measure I cannot determine without full knowl­
edge of all the facts, ami ordinarily the question as to the 
proper measures to be enforced to prevent the spread of 
contagious diseases is one which is confided bv law to the 
board of health, and regulations of such boa-rd can only 
be held in-operative when they are manifestly unreason­
able. 

I am, Your:; very truly, 
CHAS. W. MuLLAN. 

0RIME-J>UNISHMENT OF-A prosecution instituted at the 
instance of a person committing the crime for the 
purpose of avoiding the penalty of the law, is not a 
bar to a subsequent prosecution. 

MR. S. C. QunmY, 

Deputy Game Warden, 
Des ~Ioines, Iowa. 

Des Moines, ~Iay 7, 1904. 

DEAl< Sm-I am in receipt of your favor of the 5th in­
stant, and in reply thereto and in answer to questions 
which you asked me verbally, I beg to make the following. 
statement: 

'Where a crime has been committed or a law violated, a 
prosecution instituted at the instance of the person who 
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has violated the law or committed the crime, or by friends 
of his for the purpose of avoiding the penalty of the law, 
is not' a bar to a subsequent pro ecution. The filing of an 
information, or procuring the same to be filed, by the ~e­
fendant or by his friends is not a pro ecution in good fa.1th 
and is fraudulent in its nature, and such a prosecubon 
has been held to be no bar to a prosecution by the proper 
authoritie in good faith. See 

State v. Green, 16 Iowa, 239; 
State v. Maxwell, 51 Iowa, 314. 

Yours very truly, 
CHAS. W. MuLLAN. 

FtsB .i.ND G.urw-Taw Twa11 "W AftU OJ' TBW &un" Co • 
sTau~:n-A bayou or lake connected with tbe-:main 
body of the ississippi River, bot for~iD;g no J:.o~ .of 
the river, is an inland body of water Wlthtn the JDrll­

diction of the state of Iowa. 
Dee Moines, June 28, lOOi. 

MoC.urrHY, Kmn:.no Bom.u., 
Dubuque, Iowa. 

DUB DS-1 beg to acbunrleclp the receipt of you 
favor of the 21st instant. 

While I have so!ne doabtl 
iJll an opinion in reprd 
'10111' letter, unleu tbe 

of the depart:meB ot -·-~-·-· ....... 
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In State v. Hat~g, 93 Iowa, 41:1, it i: . aid that the words 
"from any water· of tlw . tate", a. lN.!d in "edion :!:HO 
and other cctions of the fish and gnnw nd, definitely 
cover all water lying wholly within thi. . tate, and that 
the provi ion of l'<:Hon :!347 of the rode c.·cmpt from the 
operation of the ti h and game a ·t only the boundary 
waters of the tate over which the statt• has not e ·clu ive 
juri diction. 

In that case it is said by the learned judge who wrote 
the opinion: ·1 

" e think that the Mi sis ippi river which i e -
eluded from the provi ion of the act, includes only 
that body or stream of water which is popularly 
Jmown aa uch river; that the wording of ection 11 
of the aot indicates that it was the Mi si sippi river 
wldeh oonatitutea the boundary line of the state, 
which th l lature had in mind. ga'in, we may 
loot to th vll ought to be remedied by thi leJiala­
tion. The purpo1e was to pre ent the anton and 

eoiiUill'Y chatruotion of flab in the aters over 
had exoluai e juri otion; to p 

for tbe of the people 
t~~oo•~!ll ... 1 and treuna 

body of 
llO 
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river proper. The fact that it was meandered by t~e 
government survey does not change its characte~ .. It 1s 
an inland body of water wholly within the jurisdwhon of 

the state of Iowa. 
A question very similar to the one under consideration 

arose in the case of the State v. Blount, 85 :Mo., 543. The 
fish law of Missouri is almost identical in its provisions 
with that of our own state and it was claimed in that case 
on the part of the defendant that a certain bayou extend­
ing from a lake connected with the Mississippi river was 
private water from which he had the right to take fish at 
any season of the year. In determining whether the bayou 
in question was a part of the waters of the state of Mis­
souri the supreme court of that state said: 

' "That the bayou in question falls within the defini­
tion above given of waters of the state, seems to us to 
be too clear for argument. Bayous are des1guated by 
name as being 'waters of the state', an~ as the ba~ou 
in question is not wholly on the prem1ses b~longmg 
to defendant, be is not protected by the prov1so con­
tained in section 1625 supra.'' 

It is true that the meaning of the phrase "waters of 
the state", used in the Missouri statute, has been defined 
by the legislature of that state, and declared to mean all 
streams lakes, ponds, sloughs, bayous or other waters 
wholly ;r in part within the state, excepting the Mi.s­
sissippi and Missouri rivers, and all such parts of satd 
rivers as shall be within five hundred feet of the mouth 
of any creek river, branch, slough, bayou or other water 
emptying into or connected with said rivers within or on 
the boundary lines of the state. The definition given the 
phrase by the 1Iissouri legislature adds little to it, ~s snell 
phrase must necessarily mean, wherever used m the 
statute, all streams, lakes, ponds, bayous an~ other 
waters wholly or in part within the state, exceptmg such 
rivers as form a part of its boundaries. 
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It seems to me clear, therefore. that Zollico:ffer Lake 
must be held to be waters of the state to which the prO\-i­
sion' of section :?540 of the code are applicable, and that 
any person taking fi,h from >meh lah at any other time 
or in any other manner than that permitted by the statute, 
is doing so in violation of Jaw. 

Yours very truly, 
CHAS. w. MULLAN. 

ELKOTIONs-QuALIFlED ELECTORS DEFINED-A woman is a 
qualified elector at any municipal election in this 
state when the question of increasing taxes within 
the corporation is submitted to the voters. 

l\Ia. \Y. :III. HuMPHREY, 

Lake City, Iowa. 

Des Moines, July 5, 1904. 

DEAlt Sra-Your fm·or of the 28th ultimo came to baud 
several days ago, but extreme pressure of business has 
prcvenlerl my answering the same before. 

'While I doubt tl1e propriety of my expressing an official 
opinion in relation to the rna ttcr concerning which you 
writP, I will make this suggestion: That the words 
"qualified electors", as used in section 2 of chapter 114 of 
the acts of the thirtieth general assembly, should be con­
strued to include women who are entitled to vote at the 
class of elections therein referred to. While women are 
not qualifieu electors in the sense of having the right to 
vote for persons who am candidates for elective offices, 
they undoubtedly have the right to vote upon the ques­
tion of increasing taxes in municipal corporation• where 
that right is given by statute; and where a petition is re­
quired to be signed by a majority of the qualified electors 
of an independent school district, to be filed with the presi­
dent of the board of directors, asking that an election be 
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called for the purpose of voting upon the issue of bonds 
for schoolhouse purposes, the words "qualified electors" 
must be held to include women who arc entitled to vote at 
that election. 

Yours very truly, 
CHAS. w. MULLAN. 

INTOXICATING LIQUORS-TAXATION OF COSTS IN PROOEEDINGB 

TO SEIZE AND CoNDEMN SAME-When intoxicating 
liquors are seized and proceedings instituted for their 
cotHlemnation, no judgment can be entered for costs 
against any person who does not appear and make 
claim to any part of the liquor sought to be con­
demned. 

lloN. D. II. 111ILLER, 

Adel, Iowa. 

Des :Moines, July 13, 190±. 

Dun ~IR I am in rL'Ceipt of your favor of the 11th in­
stant, and iu reply will say that I know of no case in which 
tlt<' supn•mc court of thio state has construed the provi­
sion of ~ection 2±15 of the code relating to the taxing of 
costs against a person named in a notice where intoxi­
cating liquor8 arc seized and proceeding> prosecuted for 
the condemnation thereof. I think, however, the language 
of the statute is conclusive upon the question, and that 
there can be but one construction placed upon it. 

The section pro,•ides that in the event of the seizure of 
intoxicating liquors under a warrant, the officer who seizes 
tho same shall forthwith make return of his acts to the 
justice of tllC peace who issued the warrant. The justice 
shall, within forty-eight hours th!'rcafter, cause to be left at 
the placl' where the liquor was seized, and posted in some 
conspicuous place, and also to be left with or at the last 
known and usual place of residence of the person named or 
described in the information as the owner of such liquor, 
a notice summoning such person and all other persons 
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whom it may concern to appear before the justice at the 
time and place named, and show cau,-e, if any the~· haw, 
why such liquor, together with the vessel,; in which the 
same is contained, should not be forfeited and destroyed. 

The statute then further proYide · that if any person 
shall so appear he shall become a part~· defendant in the 
c•ase, and the justice shall make a. r,•eord thereof, and the 
p!'rson so appt>aring and being made 11 party defendant 
shall then make written plea that said liquor or a. part 
thereof claimed by him was not owned or kept with intent 
to be sold in violation of law. 

The proceedings in the trial shall b<' substantially the 
same as in cas!'s of misdemeanor triable hefor<' jmticcs 
of the peace. If no person appl'ars in the ma.nn<'r pr<'­
scrihc•l ll\· the statu(!', ani! no one is made a party defl'!Hl­
ant in th~ mannN therein pn·s(•rihed, or if judgnlt'nt he in 
fnyor of all of the dPfl'nrlants who appear and arc nuulc 
such, th<'n the costs of the proceedings shall b!' pairl as in 
onlinary criminal prosecutions where tlw prosecution 
fails. . 

'rlw C'fT••ct of this statute is that no jurl~mc•nt can he 
enterl'rl for co. ts ngainst any person who clo •,; nol appear 
anil make n <'laim to any part of the liquor sought to he 
condemned. UnlPss some one appear' and ~ubmits him­
self to the juri"liction of the court in which the procc<'d­
ings are had, such court has no jurisdiction to c·ntcr a 
judgment for co~ts, as the action i~ not a ci\'il prorecdJng, 
jurisdietion of which is conferred by the servic<' of the 
original not ire; nor is it sn<'h a criminal proccNlin~~: as 
brings any p<'rson heforc the court by any proccs,; wl~ich 
giyc jurisdiction to entc•r a judgment for costH ngmnst 

him. 
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The proceeding is in rem and not in pe1·sonam and un­
l~ss some person claiming the liquors voluntaril; subjects 
?I~1self to the jurisdiction of the court by appearing there­
m m t_he ma1_1ner prescnbed by section 2-!15, the costs must 
be pa1d as rn ordinary criminal prosecutions where the 
prosecution fails. 

I am, Yours very truly, 
CHAS. w. MULLAN. 

CITY on TowN PLAT-SUBDIVISION OF PLAT INTO BLocKs­
A city cou~cil is under no obligation to approve a 
plat of additiOns to any city or town, unless such plat 
comphes with the provisions of the law. 

MR. I. n. ToMLINSON, 
Albia, Iowa. 

Des Moines, July 18, 190±. 

DEAR Sm-I beg to acknowledge the receipt of your 
fa~or of the ~th _instant. While the matter concerning 
whH:h yo~ :vnte IS not one upon which I can express an 
offiCial opmwn, unless the question should be referred to 
me by one of _tl:e departments of the state, I will suggest 
that the provisiOns of section 916 of the code define the 
duties of the perso? platting an addition to a city or town, 
and those of the mty or town council as to accepting the 
plat of such addition. 

The section provides: 
. '~All plats of additions to any city or town, or sub­

diVlSI?ns of any part or parcel of lands lying within 
or adJacent to such city or town shall be subdivided 
by streets into blocks with allev~ separating abutting 
blocks. • • • " · 
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It is further provided in such section: . . •:lf it is found that such plat conforms to the pro­
visions hereof, the council shall direct the ma>or and 
clerk to- certify its resolution of approval, etc.· • • • '' 

Under these provisions the plat nm•t comply with the 
requirements of the section as to streets, blocks and alleys, 
and no duty rests upon the city council to approve the 
plat, unless it.complies with the provisions of section 916. 

Yours very truly, 
CHAS. IV. l\IuLLAN. 

MuNIOIPAL INnEBTEDNESs--CoNSTITUTroNAL AND STATUTORY 
Ln.nTA.TIONS 'l'HEREON CoNBTRUOTJON oF WATER 
WORKS BY CITY. 

Des ~Ioine~, "\ugn•t 29, 190±. 

Ma. F. R. CaocKER, 
Chariton, Iowa. 

Dua Sm-I am in receipt of yam favor of the 2ith in­
stant in which you ?~k whether the city of Chariton can 
issue and sell bonds for wat~r works purposes to the ex­
tent of two and one-half per cent of the full valuation of 
property within the city limits, and this in addition to any 
other indebtedness outstanding against the city which is 
not for water works purposes. 

Chapter 43 of the acts of the 30th general assembly 
provides that incorporated towns and cities of the second 
dnss, for the purpose of erecting or purchasing water 
works and a. system of sewers, may become indebted for 
said purpose to an amount aggregating with all other in­
debtedness of such incorporated town or city, in a sum not 
exceeding two and one-half per cent of the actual value of 
the property within the said city or town. 

Section 1306-b of the supplement of the code provides 
that no po-litical or municipal corporation including cities 
acting under such charters shall be allowed to become in­
debted in any manner or for any purpose, to an amount 
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in the aggregate exceeding one and one-fourth per cent 
of the actual value of the property within such corpora­
lion to be ascertained by the last state and county tax list 
previous to the incurring of such indebtedness. 

The act of the 30th general assembly referred to above 
further provides that before any municipal indebtednes~ 
for the purpose of erecting or purchasing water works, 
etc., may be lawfully contracted in excess of one and one­
four~h percc~tum of the actual value of taxable property 
Wlthm sa1d hmtts, a petition signed by a majority of the 
qualified electors of said city or town shall be filed with 
the council of such city or town asking that an election 
shall be called, stating the purposes for which the money 
is to be used and the fact that the necessary water works, 
etc., cannot be purchased or built and furnished within 
the limit of one and one-fourth percent of the valuation. 

Section 3 of said act provides for notice of such 
election fixing the time and place thereof, etc. Section 4 
]JrovidcH tlmt if two-thirds or more of all the electors voting 
at such election vote in favor of the issuance of such bonds 
the eonncil of such city or town may then issue the sam~ 
and make provisions .for their payment as provided by 
sections 2812 and 2813 of. the code. 

~'ho legislature has thus r estricted the power of a 
municipa l corporation in providing fo r its water works, 
and if these provisions are complied with , your council 
would have the r ight to either purchase or erect and main­
tain a sys tem of water works and may issue bonds of the 
ci ty therefor, subject to the limitation of the indebtedness 
of municipal corporations. 

Section 3 of article II of the constitution of the state 
provides tha t no municipal corporation may become in­
debted in any manner or for any purpose to an amount in 
the aggregate exceeding five percentum of the value of 
taxable property within such corporation, to be ascer­
tained by the last state or county tax list previous to in­
curring such indebtedness. 
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Some doubt has arisen and Yan·ing opinion~ haYe been 
given as to the meaning of the pl1rase "of the "<'alue of 
taxable property" within such corporation. Our supreme 
court bas not given an interpretation to this language. 
The Jaw in force at the time of the adoption of this con­
stitutional proYision contemplated that all property not 
exempt from taxation within the state, should be assessed 
at its actual cash value. The limit fixed by the constitu­
ti<>n was intendc:d to apply to the actual value of the prop­
el Ly as shown by tile tax lists, whirh were supposed to 
set forth such value. 

The code of 1897 changeu tho method of making 
assessments of taxable properly requiring that the actual 
value of the property be stated in Lhe tax lists and fixes 
the taxable value thereof at twenty-five per cent of such 
actual cash value. This provision of the legislature does 
not change the application of the provision of the con­
stitution which was intencled to apply to the actual value 
of the property, and not to the value at which it is assessed 
under the present Jaw. 

It is my opinion, therefore, that the constitutional 
limitation of indebtedness is based upon the actual value 
as it appears in the tax lists . 

Construing the provisions of the code above noted and 
the constitntiona1 limitation of indebtedness upon munic­
ipal corporations, it appears from your statement of the 

actual and assessed valuation of property within your 
city and the present outstanding indebtedness, that you 
are in a position to erect and maintain a system of water 
'works and to issue bonds therefor. 

Yours very truly, 
L AWRENCE D EG RAFF. 



350 REPORr OF THE ATrORNEY-GENERAL. 

TAXATION-TELEPHONE AND TELEGRAPH LINES-FILING OF 

MAP WITH COUNTY AUDITOR-It is held that the maps 
required to be filed by telephone or telegraph com­
panies operating lines within the state, shall show the 
mileage it nas in all taxing districts in the county, 
including school districts. 

Des Moines, August 30, 1904. 
1\fAnoii \V. BAILEY, 

County Attorney, 
Washington, Iowa. 

DEAlt Sm- I am in receipt of your favor of the 27·th in­
stant asking for an opinion on the p1·ovisions of chapter 
49 nets of the 30th general as~embly. This act substan­
tially requires that on or before the first day of August, 
190-t, each telephone or telegraph company owning or 
operating a telephone or telegraph line within the state, 
shall file with the several county auditors of the counties 
within whi(·h any part of its line is located, a map drawn 
to a certain scale of all its lines within said county, ex­
cept within any platted city or town, for which a state­
ment shall be :filed showing the length of pole line in each 
taxing district. The map of any line situated upon any 
l1ighway or street, which is the dividing line between tax­
ing districts, shall show on which side of said street said 
line is situated, and shall locate all points at which said 
line may cross said street or highway. 

On or before the first day of l>Iarch, 1905, and annually 
thereafter, like maps, statements or certificates sball be 
fileu with the several county auditors in counties in which 
any part of said lines may have been extended, con­
structed, re-located or abandoned during the preceding 
calendar year. 

In the proviso of section 1, county auditors of the 
several counties shall upon application of any such com­
pany, furnish a map or maps accurately showing the 
boundaries of all taxing districts in said county and pub­
lic highways located within such taxing districts. 
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Section 2 of said act provides that iu the eveut of the 
failure or refusal of any such company, whose lines are 
not situated upon the right of way of a railway, to file 
the map required by section 1 at the tinw and according 

·to the conditions named, then the county auditor shall 
haw such map prepared nud the costs shall he taxell to 
saiu company and become a lien upon its property. 

The tax contemplated iu tuis act is uniform throughout 
t'l!' township or school di,trict aml is entered upon the 
tax I iHt as a consolidatNl tax. 1'he plain intent of the 
legislature is, and the language of the act contempla~es, 
tL at the maps required to be filed shall show all tmung 
diotricts in said county which would include school dis­
tricts as well as townships. The school district is a taxing 
<listrict ami the pro,·iso of section 1 of this act intends 
that county auditors, upon the applit'ation of any ?om­
pany owning or operating telephone or telegraph _hues, 
hall fnrni<h a map or maps showing the boundaries of 

all tnxing district• iu said county. It certainly was in­
tenrled that the maps to be providcu by the county audi­
tors upon application of the respective companies should 
be the maps which the .>tatutc contemplated should be 
filed by such companies. 

Constl"lling the statutory enactmeut as a whole I have 
reached the conclusion that the telephone company in 
quc.•tion should certify tlw mileage it has in each school 
district and the map shonlrl show snell district lines. 

Yours very truly, 
LAWRENCE DEGRAFF. 
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PEDD!,ERS-CHAPTER 48 AoTS OF THE THIRTIETH GENERAL 
AssEMBLY CoNSTRUED-The law governing the vocation 
of peddlers does not apply to persons selling at whole­
sale to merchants. 

1\fn. C. L. w· ATROUS, 
])ps ~foinPs, Iowa. 

Des ~Ioines, September 7, 1904. 

DF.AR Hrn RC\•cml inquiries have eomp to this offieP 
relati,·p to th<' constitutionality and intent of the Jaw 
governing the vocation of peddlers. chapter 48 acts of the 
thirtieth general assembly. 

This office has refrained from giving auy opinion on 
this particular chapter preferring to allow a test case to 
be brought wherein the mooted points might be deter­
min<'d by a court of competent jurisdiction. So far as 
the question raised by yon is concerned, the language of 
scc•tion l mak<>s it apparPnt that the provisions do not 
apply to per,ons splJing at wholesale to merchants. 

1 respectfully direct your attention to the following 
cases in which the term "peddler" has received considera­
tion of our supreme court: 

City of Stuart v. Cunningham, 88 Iowa, 191; · 
Ctly of Davenport v. Rice, 75 Iowa, 74; 
Thomas Spencer v. Whiting, 68 Iowa, 678. 

It will be noticed, however, that the word "peddler" 
bas been given a meaning which is much more compre­
hensive than indicated by the delinitions under the above 
cases. 

Yours very truly, 
LAWIIENOE DEGRAFF. 

RBPORT OF THE ATl'ORNliY•GEN'IIRAL, 

LOCAL itEOISTRARS OF VITAL STATISTICS-CHAPTER 100 AOTB 
OF THE THIRTIETH G:s:Nli~AL As El!BI.Y CoNsTRUED--The 
law contemplates that a burial permit shall be issued 
by the local registrar of the township, village or city 
in which the death occurs, and not where the body is 
buried or otherwise disposed of. 

~J n. H. )1. _\JxswoHTH, 

A rlinl-(ton. Iowa. 

nes :\loine>-, f'f'ptemher 7, 1904. 

Dt:AR SIR· Your fayor of the :!d instant rerPive<l and 
in n•ply to yotu· 'lnestion n•latiYe to t•ha!•ter 100 actR of 
the thirtieth ~t·nnal a"Pmhly, I will submit the following 
an~wf'r: 

Sedion 2 of this t'hapt<•r mah' Uw !ll'alth officers of 
t•itiC's and tlw ••lp•·ks of township>< the local rl'gistrars of 
Yital statisti•·'· "('iti<•s'' would indu<le <·iti<•s of th!' fir~t 
or sN·ond <"las~ antl itworporated towns. 

HPI'Iion :!;jfi~ of tlw eode proYide' for the <'Oll><titution of 
a lo<'al hoard of lwalth within towns, citi!' · and town,hips. 
It furthH pro,·i•ks that this hoard sllllll appoint a POm­
]l('tent ph~·,i,•inn as its bealth offirt•r. 

( 'onstru'ng this sed ion with s<'dion 2 of chapter 100 
of th•• ads <•f the last !(eneral a•semhJ~·. it is apparent 
that tlw hPalth otlif'!•rs of c·ities and towns and the elprks 
of townships shall <•onstitute the loc·al registrars of vital 

stuti~tit·~. 
H(•<"tion :1 of tlu.• ahovt1 l'lmptPr makt':-; it incuu1hent upon 

tlw nnd• rtahr or pPrsoH in c·lwrg<' of the funeral of any 
Jl''""n ,}~·inj( in I own, to i"ue a <·Htifieate of death to 
ht• fill<•<l out "-ith tht> p<'rsnnal parti<·nlars ('Ontained in 
th<• stnnclanl blank atlopl<'•l hy the l'nit<•d Htntes Pensus; 
ant! iu a<ldition thPreto. a slnh•m('nt of tlw t•auRe of death 
hy the ntlt·nclin!( physic•inn ancl in his all'<'llt'P, hy th<' health 

23 
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officer or roroner. Thi. is to he filed 1vith the local reg­
istrar (a,; defined in ;;ection ::!) and mu»t be done before 
the body is interred or otherwi'e disposed of, or removed 
from tlw township, village or city in whi<•h the death 

occurred. 
The act !'ontemplates that the burial permit ;;hall he 

issn~d by the local rcgistra r of the township, village or 
city in whi<"h the death oc<·ur;;, and not where the body is 
buried or· otherwise disposed of. 

The language of this act b plain aud to my mind hardly 
requires interpretation. 

Yours very truly, 
LAWliENCE DEGRAFF. 

DzPUTY RxorsTRAR Jl!' VITAL SrATISTIOs-CoMPENSATION 

OF-The law makes no provision for the payment of 
any fees or salary to a deputy registrar. 

Des )Joine,, September 10, 1904-. 

l)R, G. ,J. MACK, 

'Vaterloo, Iowa. 
DEAR HIR-Your letter of the 8th instant re<"eived in 

which you ask whether a deput~· registrar of vital statis­
tics is entitled to compensation for services rendered. 

Chapter 100 a('t" of the thirtieth general a"embly i,; 
an act ad•litional to chapt<'r lfi title 1:.l relating to the 
state hoard of health. He<"lion :! of this art provide,, that 
the local n•gistrar Khall at onee upon his elPrtion or 
appointment. appoint a deputy regi><trar, suhjed to the 
appro,·al of the state board of lwalth, who Hhall act a~ 
registrar in <·ase of his ahsent•e. illne'" or other disquali-

fication. 
Section 2:ili~ of the code provides that the mayor and 

coun<•il of eaeh town or city or the trustees of any town­
ship shall constitute the Joeal board of health within their 
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respective jurisdidions. This hoard has powpr to appoint 
a competpnt ph~·siriau as ht>alth offit•(•r and lw scetion 1 of 
chapter 100 n•f••rred to ahon•. surh person. acts as local 
registrar of vital ~tati•tics. 

Hection ::!5!i~ further provides that tlw local hoard of 
health shall regulate tlw fees and charges of per,;ons em­
ployed by it in tlw exe<·ution of health laws and it~ own 
regulations and those of the state hoard of health. 

S<'etion () of the amerHlment provides for t•t>rtain fees 
to he paid lo<·al registrars out of the count\' fund and in 
the proviso of said "eetion, eitr registrars of cities having 
a population ot' tt•n thousand or more, "hall receive no 
SJWrial <'olllpPnsation othl.'l' than that ioduded in their 
salarie' for al'ting as n•gistrars und<>r tl.Jig act. 

.\n exalllination of tlw provisions of the code leads me to 
the f'Onl'lnsion that tla•re is no authority or warrant under 
tlw statui<• for thP pnynwnt of any fee• or salary to a dep­
ut_,. re~istrar. It s<•pms that whatever he receives must 
be th<> voluntary art of the local registrar by a division 
of the <•ompeusation rp<•eived by him. 

Yours very truly, 
LAWRENCE DEGRAFF. 

STATJ: LEOI8T,ATURK-VAO.l.NOT IN 0PPIOK-A permanent 
removal by an incumbent in office from the political 
division in and for which he wa.e elected, is in effect a 
resignation a.od creates a v&crmcy in said office. 

De8 Moines, September 15, 1904. 
linN. 0. R \VHI'DiER, 

Primghar, Iowa. 
!lEAR Sra--I b<>g to acknowledge the receipt of your 

favor of the 3d in,tant. In reply will say that section 4 
of article :l of the constitution of the state provides: 

''. • o p<>rson shall be a member of the house or rep­
resentatives who shall not have attained the age of 
twenty-one years, be a male citizen of the United 
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States, and shall have been an inhabitant of this state 
one year next preceding his election, and at the time 
of his election shall have had an actual residence of 
sixty days in the county or district he may be chosen 
to reprPsent." 

The construction which has been universally placed 
upon a provision of this character in the various state 
constitutions is that where an incumbent before the ex­
piration of his term of office removes from the political 
di,·ision in and for which he was eleeted to perform thr 
duties of his oflice, stH'll removal, without more is a res­
ignation of the ofli<-e, which he holds. Yon were elected 
as represpntative from O'Brien county. The provisions 
of the constitution require that you be a resident of thut 
county to be eligible to hold the oflire. A p~rmanent re­
moval therefrom by you JH in cffed a resignation of the 

office whi<•h yon hold. 
I am, Your~ very trul)', 

CHAS. IV. )[ULLAN. 

RROISTRATIIJN OF VOTERS-A complete new registration of 
voters is required by law in the year of each presi­

dential election. 
Des )[oim•s, Ortoher :l, 1\')04. 

:MR. H. )f. GREENE, 

('hnriton. Iowa. 
])EAR f.lm- 1 lwg to a<'knowlt'rlgt' th<' re<·Pipt of your 

favor of tlw bt instant. 
I! is my unrlprstanding that !here must he a cornplcte, 

H!'\\" r!'!(is!ra!inn nf vott>rs made on the yNu of ea<'h presi­
dential t>lel'tion, under !he provisions of ~edion 1084 of 
tlw <'<><le. H~dim1 10H1 Jli'O\'i<les that no twn;on shall he 
a<lmitterl to registry unle~s he appears in person, ex<•Ppt 
a• provided in rhap!er ~ of title VI of tlw <•o<l<'. 'l'hP <'X­
eeption providt-<1 for is that for all stall' or munieipal 
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elections, general or special, tlw names of the voters may 
be placed in the registry book by th<' registers, hy copy­
ing from the poll hook of the preceding general elt>ction 
all the names found thert'in, and adding thereto those oi 
all persons registered and voting at any suhst>quent elec­
tion. But at the time of each pre•idential election the 
use of the registry hook prepared in lhat manncr b not 
permissible, and there must be a complt'te nt>w regi•tra­
tion of the votpr, at that time. 

I am, ~-Yours very truly, 
CHAS. W. ~luLI •. \N. 

lNoolllPATIBLE 0FFICRB-lt is held that a member of a board 
of directors of a school district ie ineligible to the 
office of treasurer of said district. 

Des )loines, Ortober 3, 1904. 

Mn. W. T. J<;vA:»,, 
Parkersburg, Iowa. 

lhc\ll i'im· I am in rereipt of your favor of the 30th 
ultimo. While the matter eoneerning which you write is 
not onP upon which l can expre~s an official opinion, un­
le" the sanw shou ltl he refprred to me by one of the de­
partments of the stall•, I will make. tlw following 

~uggpstion~: 
Ht>dion ~75 7 of the cl)dc mak<'s everv member of the 

board of directors of a "'hool district in~ligible to election 
to the office of tn•asurN of the district, and an election of 
a mPmher of such hoard to that oilier, although he may 
afterward resi~n for the purpo~e of accepting the office 
of treasurcr, is an illegal and invalid elertion, and the 
pPl 'on elE.'cted is not entitled to hold the office. 

If, howewr, he •Jualifies and gives bond and cntt>rs upon 
th<> dnt.ie' of the office after such an election, he thereby 
becomes an offi<·<·r riP fncto, and his acts, so far as they 
pertain to thP duties of the office, are valid; and if no 
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ac•tion i ~ begun for the purpo>'c of determining hi: right 
to bold the offic•f', and to ou.t him therefrom, he may 
legally perform all of the duties of the office, and a re­
ceipt from him to the former treasurer for the fund of 
the district would undoubtedly discharge and relea e the 
former treasurer from any liability for such fund . 

I am, Yours very truly, 
' CHAS. w. ~1ULLAN. 

FisH AND GAMJ:-'l'be Amencan coot or mud ben ia not a. 
game bird within the meaning of the law. 

HoN. GEo. A. LINCOLN, 

Cedar Hapids, Iowa. 

Des Moine , October 12, 1904. 

DEAR Sia--l beg to acknowledge the re('eipt of your 
favor of the 9th instant. 

\Vithout going into the question at Jeugth a to what 
birds are prot cted under the game law· of the ·tate, I 
will' say that an examinatiou of the statute relating to the 
protection of game birds leads me to the conclusion that 
the American coot, commonly known a · a mud hen, i · not 
protected by the law· of the state. The statute specifi­
cally names l\ll of the birds which are protected by law, 
and any reference to game birds in any other part of the 
statute necesl-larily refers to tho~w which are named. 'fhe 
coot i · not specifically named or protected hy statute, 
and would not, therefore, fall within the de;;ignatiou of a 
game hird. I am, 

Your · very truly, 
CHAS. \V. MULLAN. 
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T.txATION-J'CRI ·mcTION oF TowN HIP TRu._ T:&x.·-Property 
within the corporate limit of the city is not. ubject 
to taxation by the town hip tru~tee · for h1ghwa.y 
purpo es. 

MR. L. A. HAl.'GE, 

Fores-t City, Iowa. 

De'" :.\Ioine,.;, October H. 1904. 

DEAR IR-l beg to acknowledge the r eeipt of your 
favor of the 13th instant, and while the matter concerning 
wbieh vou write i::- not one upon which I can expre~.· an 
official .opinion, unle~s the same ~hould be refer~·ed t~ me 
by one of the departments of the state, and IS stnctl.y 
within the jurisdiction of your county attorn<•y, who IS 

by law your legal a(h·i,er, I will suggest that it_ is held 
in .lla,.ks r. lrouduury County, 47 Iowa, 43~, and m Haw­
let! u. Jloups, 1~ Iowa, 50li, that property within the cor­
p~rate limit of a city i~ not subjeet to ta:ation by the 
town,.hip tru tee,; for highway purpo"'e. ; an<l that such 
trustees cannot include an in<·orporated town in a road 
district is held in Clark t'. Ep~rorth, 56 Iowa, 46:2. 

The <'ase" of Jlr~rk · t'. Trooduury and Hawley r. Hoops, 
were decided under a :tatute which included ineorporated 
towns a" well as cities, vlacing them both upon t)1e same 
footing :o far as the power of township trn"'.te~s to levy 
and <•ollf'et road taxe" within the corporate lnmts, and I 
think are ('Olleln"'i"e a,; to the right of trustees to levy and 
collect ta:P · within th1• <·orporate limits of a town. 

I am, Yours very truly, 
CHAS. \V. MVLLAN. 
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FIRE LnuTs-PoLIOE Pow:a:a OF CITIES AND TowNs-A city 
ha.s the right to establish fire limits and to prevent 
the erection of wooden buildings therein. 

Des ~Joines, October 17, 1904. 
Ma. S. H. BALDWIN, 

Grundy Center, Iowa. 
DEAcR Sra-I am in receipt of your favor of the 8th in­

stant, and in reply will say that while the matter concern­
ing which you write is not one upon which I can express 
an official opinion, unless the same should be referred to 
me by one of the departments of the state, I will suggest 
that it is within tlte general police power of cities and 
towns to provide for the safety of their inhabitants and 
the destruction of property by fire, to establish fire limits 
and to prevent the erection of wooden buildings therein. 
That such an ordinance is not a violation of the constitu­
tion of the United States or the constitution of the state, 
and if properly pa sed by the city council it is valid and 
can be enforced. As sustaining tbese views 1 call your 
attention to Dillon on Municipal Corporations, sections 
143 and 405; and also the cases of Lo1;isville v. Webster, 
108 Ill., 414; Ex parte Fiske, 72 Cal., 125; Klingler v. 
Bickel, 11'7 Pa. St., 326; Fields v. Stokley, 99 Pa. St., 306. 

The right of cities to establish fire limits and to pre­
vent the erection of wooden structures therein is recog­
nized by our supreme court in Lemmon v. Guthr·ie Center, 
113 Iowa, 36. 

Yours very truly, 
CHAS. W. MuLLAN. 
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Muzm:a:aED LAKES AND LAKE BEns-IIIsTORIOA.L RIIVIEW 
oF THII SuBJECT. 

Des Moines, October :n, 1904. 
HoN. JoHN HuiMILL, 

Britt, Iowa. 
DEA.R Srn-Replying to your Jetter of October Hth, I 

submit the following propoRition as to the title of the ~tate 
to the lakes and lake bed~ iu Iowa for use in the case of 
the State v. Ole Thompson 

The state of Iowa in its sover~ign capacity is the 
owner of all meandered Jakes, Jake bed' and heds of 
meandered streams within the slate, and its title thereto 
does not depend upon any act of Congres,; or grant from 
the general government. Its title to such Jakes, lake beds 
and bedH of stream., was acquired in the following man­
ner: 

At tlw time of tile formation of the go,·ernment of the 
United Rtates. it neither owned nor held any lands what­
ever under its right of sovereignty. All lands which 
then became a part of the l'uited !:-Hates tNritory were 
owned, either h:· the states whose union formed the 
gon•rnrnent, or hy private individual~. All laud, and. all 
rights which the g~ueral government thereafte~· acqlllr:d 
in what has hee11 generall~· known as tbe public domam, 
came through deeds of cesHiou from some of the orig.inal 
thirtePn states, or through treaties with Qtber nations 
afterward negotiated by the general government. 

Virginia wa' the first state to cede its unoccupied lauds 
to the United States, and its deed of cession was after­
wards used as a model by other states iu ceding to the 
government lands to which they claimed title. 

One of the rights of sovereignty pos,essed by the 
original thirteen states was the title to all the wate~s 
within the state ancl the soil underneath the same. Thts 
title included all lakes. Jake beds and streams and beds 
of streams which had been exrluded from the public sur­
vey made by such states. 
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()np of the provisions of the d~e•l of <'ession made by 
Virginia to the gonrnuwnt in 1/S(I. undPr whi<'h the 
land" rlaimPd hy that ,fat<• northw!'st of the Ohio river 
wen• c•edNI , ws" that tlw { ' nited Htat<•s aN'!'JI(P<I that 
territory suhje!'! to tlw tPrms and •·onditions that the 
t!'Tritory so l'i•dt·d sllotlld he laid oul and formed into 
hlal!•s c•ontaining a suitahlP t•xh•nt of tPrritor~· not le•s 
than onp lumrlrPd or more than one hurHlr't•d an1l fifty 
mil~s t-ifJllUJ"(', hut as nPar therE-to a!-0. <·irc•umstan<·~·s would 
prrmit, and that liiP slates so fornwd should bt• distinl't 
r!'puhli<'!lll stall's nnd admitted m<•mh<'l's of lhP ft••leral 
l'nion, with lht• s!Un1• rights of sovt•r·pignly, frl·t•dmn ami 
ill(il•pendt•n••f' as tlw original thirtet•n stat1•s. 

Tl1e tHrilory now Pmhrat·ed within the boundaries of 
the Htnte of Iowa was Mquired hy tlw United Htates hy 
tlw tn•aty with l<'ra!we negotialt>d on thl' :lOth day of 
April, 180.1 .\rti<'ie III of that trt>aty provides: 

"1'h1• inhabitants of lh<• l·t>ill•d territon· shall be 
inc·orpornt('(l into the r·nion of th(• l'nitpd Htatl'R and 
admitted us ~oon as possihle, at·~ording to the prin­
l·ipll•s of tl1P fl•deral r•onstitution, to the enjoyment 
of all tlw rights, ndYantagt•s and iunnunities of 
••itizt•ns of th1• ('nited HtatPs." 

Tlw n•·t of ('ongrl•ss of DN•Pmher ~H, lH-!G, hy w!Jil'h 
Iowa wns udmilt('(l into thP l:niou prO\'id('(l: 

"That tlw State of' [own shall ht• one, und is here­
by dc••lnrt•d to ht> on1•, of tlw l'nited Htate~ of 
Ameri1•n, lliHI udmitted into the Union upon an C!Jual 
footing with tlw originul stalt's in all rl'spel'!s what-
80(~vPr." 

l'nder this trenty and tlw a•·t of l'ongn•ss admitting 
Iowa into tlw l'nion, slw •·ame in upon an <•qual footing 
with tlw original thirtl'l'n statt's in 1'\'t'ry parti,•ular, and 
at Ont'P tll'•tuired in h!'r so,·t•rE>ign 1·ight the titlE> to all 
meandert>cl lakes, lakt' hE'ds and h!'d.; of nwandered 
Rtr!'ams. The fo1•t that sul'l1 lak<>~, lok<> lwds and ~!reams 
were not then surYt>yed or mE>andered in no wisP rould 
or did •·hange til<' title of the statp thpreto. The •unrE>y 
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was <imply the mean> by which the goYer?ment ascer­
tained the puhlir lands whit•h belonged to 1t under the 
treatY with France, and the lakes, lake lwd' and ,\reams 
whicl~ belonged to the state under ,uch treaty and the 

act of congre""· . 
This ,-iew is taken by the court in Rood v. 11 all ace· 109 

Iowa where it is said: l 
' .:".e are quite ready to as,;umE' '"'.a gt•nera 
proposition that the title to all lake b~ds. 111 the state, 
e~perialh· those of navigable lakes, 1s m the .state, 
and that the· general government never bad any con­
trol or ownership therpof. Indeed this seem~ _to be 
the almo<;t u~hroken voice of authority." CJitng a 
large number of cases in support of the statement 
made bv the court. . 

The lake -in ,1uestion in Hancork county, therefore, 18 

tbe properlY of the state, both as to the water t•ontamed 
therein and the land underneath the water. !hE' state 
has the ah>olute right to preYent any de,;tnwtJOn there­
of the same as it would ha,·e thE' right to prt•\·t>nt the de­
st;uction of other property owned by it. 

I would suggest, however, that you first show that the 
lake is a m!'andered Jake and was excluded as such from 
the public lands by the government Hnrvey: When that 
faCt is established it is proof of thf' ownersh1p of the lake 
in the state. The other evidence in the rase must neces­
•ariJy he nf a local character and direl'ted to the a~ts 
of tht> defendants in attempting to cut a chtr~1 ~y whteh 
such lake would he drained, and to thus m,]ur~ and 
destroy the pr_?perty belonging to the ~tate. It '".and 
has been for several years past the pohcy_ of the ~tate, 
as declared by its courts and by its execuhve t•ount•Jl, to 
maintain and preserve all of the lakes within thE' s~te 
for the benefit of the general public, and . tlw acbon 
brought against )lr. Thompson to prevent. h1m from de­
stroying such Jake is in the line of the pohcy adopted by 

the state. 
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l_n closi?g I beg to say that I think you will have no 
sen.ou~ difficulty in maintaining and proving your case 
agamst Mr. Thompson, and in having your injunction 
made permanent. 

I am, Yours very truly, 
CHAS. W. ;\fuLLA~. 

I'&AOT!OE OF ~H~RMAO~-OWNERSBIP OF P&ESORIPTIONB-A 

pharmaCist ts en tttled to retain a pres~ription after 
same has been filled a.nd the medicine delivered to the 
customer. 

Des Moines, November 25, 190+. 
::lin. II. U. BECKlL\:<, 

Hibley Iowa 
1.h:.,R :-;,;1_ Yo~r favor of the 16th im.tant received in 

whJCh yo~t ask m~· opinion as to the resp!'<•tive rights of 
till' phyS~rran, patient and pharrmwist to prescriptions 
JrlaC'etl on file h~- the pharmacist. 
. ,\, a rule the patient pays or agret>s to pay the physi­

ewn for th!' preseription an<l upon the drliverv of the 
.arm•_ ~o the patient, it becomes his propertv. ;l'hat the 
'physH•Jan loses ~11. ron_trol over and t·ight t~ it is qnite 
clear. .\ pre~rrrptron lS seldom addrPssed to any partic­
ula~· pharmai'JSt, hut if it shottld be so addressed the 
pabent would he at liberty to take it to anv one to be 
1illed, ~nd su~h p~r~on would have the undoubted right 
to fill tt. It 18 the property of the pati<'nt aud d t 
eras!• t b 1 · . oes no . .o. e ns property on delin•ry of the same to the 
plrarma<'i"l. Ift• <'<'rtainly has the right to have it 
1illecl, or if desired, refilled. So mu!•h is clearly implied 
from the transaction. 
~n the other hand, the pharmacist arquires rights 

wh,ll'h must lie respected._ After the prescription has 
hN n fill!'d and the medJCme deliverrd to the customer, 
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the pharma<•ist is entitled to retain the prescription for 
his own protection. If charged with a mistake that was 
the phy~irian 's, and not his, the original prescription 
might be his only protection. The patient, howewr, is 
entitled to the full enjoyment of his property except 
such as he surrenders to the pharmacist from the nature 
of tl1e transaction. Xo reason can he perceived wh~- n 
patient should not he pntitled to a eopy of the pn•srrip­
tion for futl\r<' us<'. !'lurh a demand would he reasonable 
and it seems to llll'. should be complied with wlwn marl<'. 
Indeed, it is an open question whether his right to the 
original prescription is not t•qual with that of the 
pharmaeist. 

In the <'Us<' of Sl•·u-llf /)ruq ('IIIIIJ!flll.lf 1'. llirslr, :iO 8. 
\V .. :i8:l, the l'OUrt had '"'''asion to p~l" upon thr right of 
the druggist to transft•r the prescripti011s then on file to 
a third person. The t•ourt said: 

'' gviclnH'<1 waK llPar<l hy th~ eourt, V('ry properly 
we think, to ~xpluin the relation of druggists to the 
pres~riptions l!'ft with them. There was testimony 
tending to show thut tht>re was u qualified right to 
the us<' of tlw pre-;<·ription in tlw person depositing 
it, if nssert<•d; hut uther·wise as between a drug12;i>-t 
and a third p<•rson, the druggist \\"as entitled to 
them. This wa · in effe!'t the <·oni•lusiou of the trial 
judge. That they were of YahH• to the druggist i~ 
amply shown. "-!' are of opinion that upon a con­
\'l'l'sion ol' stwh propert~·. the druggist himself would 
not have h<'t'n n•stri<•tecl to an >wtion for the specific 
property. hut !'ould have rN·oyered for the ,-alue 
then•of. He had a right of prorwrty in the trrest•rip­
tions and any su<•h rights ar<• transferable in thiR 
stat{l." 

Trusting that the nbow may a"ist yon in <lett•rmining 
your rights in the premises, I remain, 

Yours very truly, 
LAWRENCE DEGRAFF. 
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JusTJOE OF TBJ: PEAOE-CERTIFIOATJON OF TaANIORIPT TO 
CouNTY AuDITOR-It is the duty of the board of super­
visor to examine the transcript filed by a justice of 
the peace and authorize by resolution the payment 
from the county treasury of such fees as a.re found due. 

• J. W .• \LL~'Rim, Esq., 
Newton, Iowa. 

De ~Ioine , ovember 2 , 1904: . 

DEAR •'IR-Your favor of the 26th in taut re eived rel­
ativ to the certification of fee. in state ca es by ju tices 
of the p ace under ection 4599 of the eode. Thi · :ec­
tion provide that the fee contemplatt>d in sections 4597 
and 459 in criminal case shall b audited and paid out 
of the county tr a ury upon the order of tl;e board of 
upervisors. 

T n any tate ca ·e brouaht before a ju~tice of the peace, 
th f e~ to which the ju. tice i entitled, the con table's 
feeR, and the fees of witnes es shall be certifierl by a tran-
cript of the ju tice to the auditor of the county in which 

the jurisdietion of the ju tice xtend.. Tb . aid tran­
, cript being filed with the auditor, it is th duty of the 
board of . upervisors to examine awe and whPn found 
to b eorrect, authorize I r re:olution the payment of 
such sum from the county trea urr as is found due. The 
clerk of the district court ha · nothing to do with the 
filing of uch transcript or the payment of . uch fee .. 
ThiR is true whethet· or not an appeal ha been taken 
from the judgment of th ju tice court. 

In any appeal ca e of a criminal nature the transcript 
of the ju tice filed with the clerk ·hould . how the fee. 
in the •as , paid or unpaid; hut this does not do away 
with the neces ·ity of c rtif~·ing th fee. to which the 
justice eourt i entitled, and it would be a neces~arr for 
him to make affidavit and file with the auditor in order 
to claim sul'h fees a· though no appeal wa. taken. 
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The hoarrl of ·upen·i ·or. lm,; no authority to makt' any 
rule or pa:s any r solution whit•h would contravene a 
. tatutory re(]uirement. 

Yours very truly, 
LAWRE. E 1 g 1R.\Pt'. 

CouNTY TREASU&Ea-CERTIFIOATION A TO TAXI: AND 
A. u ME Ts D x oN ANY PARCEL oF REALE TATE. Code 
section 1893 and 1396 di tingui hed. 

:\fR. G. G. , H \N,w~:r~T, 
~igourney, Iowa. 

De;; r oin •s, T ovemlwr ~9. 1904. 

1 h.AR Hm Your favor of the ~lith in:tant r e ived ask­
inu; fnr a11 opinion on the intt>rpretutiou of c·otle provi­
. iou 1 ;{!1:~ and 1 :~! li. 

• edion l:l9:l providt•. that any pl•rson haYing an 
iuten•,.,t in any pan·pl of rPal t>,;tate may requ st the 
rount~· tr·pa un•r to <'ertify in writing the entire amount 
of ta ·c,., and ass(•:smeut: due tlwreon, together with all 
-.a)p-; of ,.,uBw for unpaid tax<•s or u:sessment. as ;;lwwn 
\w thP hook, in hi>< ollic•t•, with the tunount r<•quirpcl for 
r;•tlernption fl'orn till' . auw if still n•dcl'mahiP. The 
trea~Hrer· i;; not hour11l to nwkt• :-.twlr <·l•rlifieate until he 
i · paid or t.-nclPr·ecl hi. ft•Ps for· . ame at tlw mte of :JO 
c•~>nb for tlrl• lir><t pan•p] in c>ac·lr towuslrip, town or c•ity 
a111l tl•n t•eut: for c•al'h ... uh,.;t>qUPnt parc·t•l in tlw :ame 
tnwn hip. town or l'it~·. In c•c>Jnputing .-ul'll fpes each 
(]p,.;c•ription in tlw ta: li, t shall Ill' c·on,.;iderNI a parc•el. 

~c•etion 1:l!lli pmvidt•: that any ppr,on may apply hy 
lettPr to tlu· treasurer for int'or·nwtiou eorwerning the 
amount and intt>n•><t of nupaid tu ·e,.; and of any tax sul~>R 
upon any rPal <'>~tate as ,;hown upon tlw ta: liHts in hi. 
otll!·e. The trea,.;urcr is not homl•l to give thi!-1 informa­
tion unle,.;,.. ac•c·ompanying the lettt•r tlw appli<•ant !'encl. 
thirty rents in poRtage :tamp,; or money uncl t~>n <•t•ntb 
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additional for each tract of J 60 acre. in exce. of 3:?0 
acres and in no ca. ran the fee exceed fifty cent . The 
primar.r di ti~ction between the two . ectioru quot d 
~bove 1s that 10 the former ca:e the county trea urer 
IS ·ues to a per.·on J1aving an intet· . t in the real e tate 
in question, a certificate, which together with the ~udi­
~or's re:tifirat: of redemption from the tax ales there­
m ~enhoncu, 1s conclm;ive evidence for all purposes and 
agamst all person· that the parrel of real e. tate in . aid 
certificat and r ceipt described, wa. at th date tb r eof 
free and clear of all taxe.· and a .. essments, tr. While 
under the latter sertion any per:on wb tber be has an 
i~tert>st in the r a l P:tate or not may secure the informa­
tion upon payment of the fee provided fo r in said -,ec­
tion . 

ection 1393 provid : for the is ·uing of a c rtificate 
of tax s due, while seetion 1R96 ha. reference wholly to 
information as to taxe: du . 

I am not suffiricntl~· informPd by your letter wlJCther 
tlH' mortgagee desi rr .· information a to taxe due or a 
certificate a. contemplated hy section 139:3. rrhe qu <;­

tion involved . l10uld finu ea:y . olution. The two sec­
tions of the cod are radic·ally different and tbe fee;; to 
which your office i c·ntitlpcl s hould he d termined bv the 
fact. in the case. · 

Your.· very truly, 
LA \\'REXC'E DEGRAF.P. 

lNKBRIAT~ -Any per ·on accu ·ed of being an inebriate ba 
tbe ngb t to demand a trial by jury. 

Des ~Ioine , December !l, l!l(l4. 
Ho:-~ . ~YLYE-iTER FLYX~, 

Eagle Grove, Jowa. 
DEAR Hm- I beg to acknowledge the receipt of 

favor of the th in:tant. In reply I will call 
your 
your 
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attention to the lH'OYi ion· of sl'ctions 7 nnd of chapter 
...,0 of th laws of the thirtieth creneral a ·,..emhly. 

, ~ctiou 7 pro\·ide that whl'n the per ·on accu ·ed of 
bPin~ an inl'hriatt>, etc., is hrou ht before tlw judge of tho 
tli trict court for examination, th judg hall upon his 
appearance, unle the per on accn. ed d .mnnd a formal 
trial, hear any evidence which may be adduced touching 
the accusation. 

'fhe ne_·t section pro,·id that if th accused demand 
a formal trial, the jmlge . hall continue the hearing to 
the ne.·t term of the di trict court, or if the court be in 
. 1· ion the ea: • hall he transferred to it and in either 
en ·e the cau. e c;hall be docketed and tried a· a ciYil 

action. 
'l'he provision of these section · undoubtedly give tho 

nccu l'd a right to demand a trial by jury, and if such 
demand is made the cause mu ·t be tried a a civil action. 

I am, Yours very truly, 
CHAS. w. MULL.\N. 

DAMS -~lAINTENANOE OJ' F1 BWAY-Every person c:onstruct­
ing a. dam:acro s any stream in this state must pro­
vide a. fi hway and maintain it during the existet1Ce 

of the dam. 
Des Moine , December 16, 1!)04. 

lioN. GEo. A. LINCOLN, 

Cedar Rapids, Iowa. 
DEAR Sin- Replying to your favor of the 7th instan~, 

will say, without going into the matter at length, 'that 1t 
is my understanding that under the provisions of sec­
tion 2548 of the code, it is the duty of every person or 
corporation maintaining a dam across any stream in ~he 
state, to provide such dam with a fishway, and to mam­
tain such fishway during the existence of the dam. 
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J£ the .fi. bway is de troyed by high water, ice or other 
cau, e., it is the duty of the owner of the dam to replace 
the awe within a rea onable time ; and if he fails to do 
o, he may be puni bed under the provi ions of the ec­

tion referred to, or the dam may be declared a nuisance 
by a proper action. r ' am, 

Yours very t ruly, 
CRAB. W. MuLLAN. 

FoREIGN CoRPORATION - RroHT TO ADM INISTER UPON EsTATES 
OR TRUSTs- A foreign corporation may not act as ex­
ecutor, admini trator or guardian in thi state. 

De Moines, December 28, 1904. 
fn. DwiGHT F. DowNrno, 

Oskaloosa, Iowa. 
DEAR Srn-I ueg to acknowledge the receipt of your 

favor of the 23d in tant. 
I rather doubt the propriety of my expressing an 

opinion as to the correct constr uction of section 1637 of 
the code so far a it relates to foreign corporation , un­
les the que tion involved hould come to me from one 
of the depar tment of the tate. I will, however, mak? 
the e suggestions : 

(1). It may well be doubted whether any foreign cor" 
poration, no matter how organized, has the r ight under 
section 1637 to act as executor, administrator or guardian 
in this state, as such tru ts are per sonal in their char­
acter, and the executor, adminis trator or guardian mu t 
nece sarily be within the juri diction of the court by 
which he is appointed, and at all times subject to any 
order or decree of such court. 

(2). Such comp!Olies could probably act as trustee 
of certain express trusts under the provisions of section 
1637, though I doubt their power to act as trustee in all 
cues. 
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(3). I call your attention to ., etion" 3:>!>, 360, 361, 
36:! nud 3G3 of tb code which rein te to the right of such 
companic to become ~nrctie. on hond within thi tate. 
Th condition· of thc"e ~cction mu t b complied with 
before .-ueh companie are cntitlcu to be •omc uretie' on 
bond ~. 

I am , Your very truly, 
HAS. W . .~. !ULLA•' · 

PvnLIO ' uooL- TsE OF BUILDINo- 'l'he board of directors 
may iu its discretion perm it r ligious services to be 
held in the scboolhou e. 

lhx. t::J \MUF. l, l r .·ucn, 
• emaha, lowa. 

De ' ).loin , January 9, 1905. 

D E.\1 :-lm- 'fhe right to d •termine the u e of a public 
«chooiltou (' i.., w . ted by law in the board of directors of 
the di trid in whi··h the hou e i located, and the board may 
in it cli'<'l'l·tion pPrmit religion. s rvices to be held in the 
('lwolhou e ot· may e.·clude the ame therefrom. 

I am, Yours v ry truly, 
liAS. ·w. f ULLAN. 
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IowA STATE Cou,EGE OF AG&IOULTURE-GRANT OF LANDS 
To - Funds arising from f;he sale of lands in Iowa 
gmnted to the Iowa State College of Agriculture ~nd 
Mechanic Art!!, must be invested in securities named 
in the act of congress, and constitute a permanent 
fund. 

Des Moines, January 14, 1905. 
fn. C. F. CunTI s, 

Iowa State College of Agriculture and Mechanic 
Af'ts, 

Ames, Iowa. 
DEAR Sm-I beg to aclmowledge the receipt of your 

favor of the 12th instant. 
The act of congress, under which the land in Iowa 

were granted to the Iowa State College of Agriculture 
and ~ fechanic Art , provides that the funds arising from 
the sale of such lands shall be invested in the . ecurities 
named in the act of congress and constitute a perpetual 
fund, the capital of which shall remain forever un­
diminished, except that an amount not exceeding ten per 
cent may be expended for the purcha e of lands for sites 
or experimental farms whenever authorized by the legi . 
lature. 

The land referred to in your letter undoubtedly falls 
within the provisions of the original grant, and I doubt 
the authority of the trustees of tla.e College to exchange 
such tract of land for a tract adjoining the College farm, 
which I assume is to be used as a part of such farm, 
without the direct authority of the legislature. Such ex­
change of land would in effect be equivalent to a sale of 
the land in Polk county, and a purchase of other land 
near the College, to be used in connection with it, with 
the money obtained from the sale of the Polk county 
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land. uch a transaction under the act of congrc<;, is 
only p rmi,-~iblc when authorized by the , tate lcgi.­
laturc, ancl then only to un amount not e:xreediug ten per 
cent of the total fund derived from the , ale of the laud 
grnnted hy the g neral government. 

,Y ery r<'spcctfully your , 
CRAS. w. MULLAN. 

INTOXICATING LtQuoas ' ALE OF BY PARTNER- A permit to 
ell intoxicating liquors granted to one member of a 

• partner, Lip does not authorize sale of such liquor by 
another member of the partnership. 

Des 1oines, January 20, 1903. 
)fn. ('. E. lLu,r,, 

, toPkport, fown. 
Dt:.\.R ~lit- I })('g to tu•knowlcdge the r ceipt of your 

ftl\'or of thr lGtll inl't:mt. 
Iu toft u. Me ollnt:ll, 90 Iowa, 197, the upreme eourt 

of this tate lwl1l that a permit to sell into:icating 
li<JllOr i-.!'HJNl to one member of a partnership doe,' not 
nutlwrizP nle of sueh liquor!> to be made by another 
mcmher who hu~ no permit. As a registered pharmacist 
I think yon would hm·<> the right to fill the prescription· 
of plJy;:i•·ian~, a lt hon rlt by so doing you compounded 
liquor·. C'nntaiuing al<"ohol with othrr ingrrdients. But 
UlHler tltP hol<ling of the court you would have no right 
nr authority. to <'li into ·ieating liquor~ unless you ohtain 
n per~onnl permi l th •rpfor. 

I am, Yours very truly, 
CHAS. w. ~IULLAN. 
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TowNSHIP AssEssoa-RESIDENOE OF-The statute does not 
provide in express terms that an asses or 
elected by the voters of the township outside of the 
corporate limits of the city or town, must reside 
outside of such corporate limits. 

ilON. C. W. PIERSOL, 
Ida Grove, Iowa. 

Des ::lfoines, January 20, 19o:i. 

DEAR Sm-I beg to acknowledge the receipt of your 
favor of the 14th instant. 

While the matter concerning which you write is one 
upon which I cannot express au official opinion, unless 
the same should be referred to me by one of the depart­
ments of the state, I will suggest that the statute nowhere 
in express terms provides that an assessor who is 
elected by the voters of the township outside of the cor­
porate limits of a city or town, must reside outside of 
such corporate limits. And if a person who resides 
!within such limits is elected by the voters residing out­
side of such limits as assessor, and the person so elected 
qualifies and enters upon the duties of the office, he is 
clearly assessor de facto; and I think there would be no 
vacancy in the office unless such vacancy was declared 
by an action of quo warranto brought iu the proper 
court. All of his acts as assessor would, in my judg­
ment, be legal as though the same were performed by an 
a~sessor residing outside of the corporate limits of the 
mty or town. 

I am, Yours very truly, 
CHAS. W. MuLLAN. 
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CAPITAL PUNISHMENT-HISTORY OF LEGISLATION THEREON 
IN lOW A. 

Des ::IIoine,, January 21. 1903. 

~fR. ARTHUR\\. Hosn:TLEa, 
Glenville, ::lfinnesota. 

DEAR SIR-Replying briefly to your letter of the 20th 
instant, will say that from the organization of the state 
of Iowa until 1872, capital pnui,hment for murder in the 
first degree exi•ted. The fourteenth general assembly 
of the state of Iowa aholi,llCd capital punishment and 
fixed the penalty for murder in the first degree at im­
prisonment for life at hard labor in the penitentiary. 
This law rt>mained in force from 1872 until l~7R, at wl1irh 
time the legi,lature amended the law and pro'"ided that 
murder in the first degree should he puni•hed with death 
or imprisonment for life at hard labor in the state peni­
tentiary as determined by the jury. With a slight modi­
fication the act of 1878 is the law of Iowa today, and 
under the present code if a person is convicted of murder 
in the first degree the jury must determine by its ver­
dict whether the punishment shall be imprisonment for 
life at hard labor in the penitentiary, or death. 

I think there are no statistics in this state which show 
tbe relative 1mmber of murders committed during the 
time that capital punishment was abolished in this state 
and before or after that period; but it is generally con­
C•lded I think by courts and lawyers throughout the state 
that there was a marked decrease in the number of mur­
ders committed in the state immediately after the restora­
tion of the death penalty, and the general cons"nons of 
opinion now is that such penalty is upon the whole bene­
fidal to society. 

I am, Yours very truly, 
CHAS. W. MuLLAN . 
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CRIME-ASSAULT WITH INTENT TO MuRDER-A person who 
with specific in tent to kill delivers to another a poi­
sonous substance to be eaten, whereby an injury results 
is guilty of as ault with intent to murder. ' 

Des lfoine , February 16, 1905. 
lioN. A. B. BARCLAY, 

vY all Lake, Iowa. 
DEAB S1n-I am in receipt of your favor of the 11th in­

s tant, and in reply will say that while the que tion is not 
wholly free from doubt, or the authoritie uniform I 
think the weight of authority and the better reasonin~ i~ 
that the wife, in the case tated in your letter, i guilty 
of an as ·ault with int nt to murder. 

IL i ' aid in Commonwealth v. tratton, 114 nia · ·., 303 
(J 9 Am. Bep., 330), that a person is guilty of assault 
and battery who delivers to another a thing to be eaten 
1.'nowing that it contain a for ign ub tance and conceal~ 
ing the fact, if the other in ignorance of the fact eats it 
and is injured in health. 

The same rule is adopted in Carr v. State, 133 Ind., 1, 
and to the same effect i John on v . State, 96 Ga., 3G; 
P eople v. Blake, 1 \"i11eeJer's Crim. Ca .. , 490. 

The upreme court of Texas in Garnett v. State, 1 
'l'exa · ~\pp., 605 (2 .Am. Rep., 425), appears to be the 
only court which ha held a contrary doctrine; so that it 
may be fairly aid that the weight of authority i that, 
where one gives poi on to another for the purpose of 
killing the person to whom the poison is given, and the 
person who takes the poi on i injured thereby, the one 
giving the same is guilty of an a ·sault with intent to 
murder. 

I think the act of the wife in substituting a poi on, viz: 
wood alcohol, for the alcohol which her husband had pro-· 
cured and kept in a bottle for the purpose of drinking 
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the ~ arne, i:· uch an affirmntin1 nrt upon the part of the 
wife that, if tlte 1m-band drank th poisonous ":ood nlcohol 
and wa. injured thereby, . be could he conncted of an 
a . ault with intent to murder. 

I Your very truly, am, 
liAS. \\". :MULLAN. 

INsPEcTION oF FAoTORIE AND BuiLDINGs- H.APTED 149 
AcTs oF THE 29th GENERAL A SEMBLY oNSTRu:&n- It 

is held that the law enacted for the safety and com­
fort of laborers and olher persons assembled in factor­
ies and buildings, finds general application to all cities 
and town within the tate in which are found ~uch 
factories and buildings. 

De· ~Loine ·, February 1 , 1905. 
li0x. Enwnm D. Dr.wn .\ ,1, 

Cummi., ionu of 1-ctliiJI' ,C,falislics. 
n~: \H Rm I 11 l'{'SpOllSC to :our l"C<j\.lt'St of the Hllh in­

. tant for my opinion whetlH r t'haptcr H!) acts of the 2_flth 
gt·lwral a sl'mhlr appliP · to manufacturing. Pstahh.-h­
nH'Ilb work hop· and hotel.- in <'itieK orgamzc<l nnd<'r 
spc<·i::l dwrt1 rs, I suhmit th • following: . 

'hnplPr 14!J act~ of the !.!Uth g<•ncrnl a~:;embly provHles 
tor ti 1e safdy and romfort of lahon•r:; and other person!'.! 
a t-mhll•(l in ·fadori(• and blliiJings. ~cction 1 of thi' uct 
pro,·idl' ·: 

"I•~\'PI'f mallufactnriug • ·tahliHhment, workshop or 
hoh'l in which fh·e or u1ort> p<•r-.·ous arc employed, 
, hall he 1uo,·iucd with n ufficiPnt numher of water 
(']o et , earth c·lo. ct!'l or pri,·ie , f?r the. reasonnhle 
u e of the per. on employNI tlwrern, whtch :hall be 
properh· srrecnecl and ventilated and kept. at all 
time i~ a c>]ean condition; and if women or gtrls are 
emploved in such e tabli hment, the water closets, 
earth ·closet or privies u ed by them, shall have 
eparate approaches and be separated and apart 

from those used by the men." 
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It i~ with pecial reference to tbi "ection thai your 
communicat ion i . addre . ed. 

havtPr H titl e 3 of the code of 1 97 embodie the law 
of thi s state governing citie under pecial charter . ec­
tion !)~3 of thi · chapter read as follow : 

"The provision of this chapter shall apply only 
to <·it it- · arting tmder pecial charter, and no provi­
s ion. of this I'Od , nor law hereafter nacted, r lating 
to the powers dntie , Jiabilitie or obligation of 
citi e or town , Rhall in any manner affect, or be con­
stnwcl to affect, citie while acting under pecial 
charter, unle. s the . arne hav . pecial reference or 
are made ap1>licable to uch cities." 

It i quite apparent that the aboYe .·e tion of th code 
contemplate: g<•n ral law · "a to power of citie ". 

It is al.-o apparent that ection 1 chapt r 149 acts of 
the 29th general a embly ha · no reference to the power 
of citie or thei r dutie , liahilitie. or obligation , whether 
such eitieR are organized under the general incorporation 
act or under p cia] charter .. 

The logical conc}n. ion i that chapter 149 find general 
application to all cities and town within the state in 
which are found factories and building which come with­
in the purview of aid chapter. 

Yours very truly, 
LA WREXCE DEGRAFF. 

lNTOXIOATING LIQUORS-RIGHT OF DRUGGIST TO SELL-A 

druggi t who is not a permit bolder bas the right to 
dispense alcohol for the the purpose of compounding 
medicine, tinctures and extract tba.t cannot be used 
as a beverage. 

fR. V. L. FERGUSON' 

K swick, Iowa. 

De ~Ioine , February 1 , 1905. 

MY DEAR IR-Your fa\'Or of the 11th instant received, 
in which you request my opinion whether a drugg'i. t, not 
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a p rmit holder, u~ay di::,pen. e alcohol. in fil.lin~ do ~ o r:-.' yre: 
scription~. In tlu . . tate all , al · of mto.·t·atm"' hquot. h) 
druggi"t" are unlawful. e.·t•ept :-.neh n-. ar mad utHler p~r-

't duly i ·.-ued b> th district ourt, and :-;ueh 1wnmt 1Dl • . 
can b j, ned only to reo-i:-.ten•!l phanii:H'ist · .. A g.o,·e~·n-
mcnt lie n. e tlo not protect ~ah•s of mto:wntm~· 
liquor:-;, unle th~ . tntutorr requirement. hav b en com-

plied with. 
ection 15. ·~ of the code proYidt>. : 

"Person.· holding permits may :-ell an~l di.spens 
in to:icating liquor , not including malt hquor:-, for 
pharmaceutical aml medical yur~o ·cs," t . 

.: ection ~:1 :! of the code prOYHlP-. 111 -;uh'ltnnre that no 
one h~· him <.'lf or agent ·hall direetl~: or ~ndi~·eetl): · el:, 
e:clwng , hnrtPr, cl i"pense, tc., any mto:tcatmg hq~ot, 
which term hall he con ·trued to mean alcohol, ale •. ' m~, 
beer, spirituoul' , Yin on· and malt liquor, and all mtoxt-

cating lir1uor whatever. . 
If the provi ion. of the rode should . top here, ti woul_d 

be apparent thnt a registered pharmacist, .not a perm1t 
bolrh•r, would not ])C priYileg d to sell or <hspense ~lcoh~l 
or any other liquor defined by the • tatnte to h mtoxt-

cating. . · t . d 
St•ction ~3~:> proYill · that regn;t r rl pharmac1. · an 

phy~ieinn hol<ling e rtificate. · from the ~tate boa~·d of 
medical e.-nminers and manufn.eturers of !n·op:·u>t~ry 
mc!lit•inr> may hny from permit holders mto:ll·ntmg 
lifp10r (not inchHling malt) forth ]llll'pOs Of COUl]JOllllO· 
ing nw<licine, tindure-; :wei extract", that cannot he u. N1 

as a heverap; . . . 
S dion ~401 further provi<les that licen d p~l~·:-ll'lalls 

rna\' in gon!l faith ili"P n;:: liquors as mell1cmes to 
pati(•nt.· adually . il'k and un<ler ~hci r trca tnwnt ... Thr. 
suprPmP- rourt of thi . tah ha a1d th.a~ nnd r. tl11. pro­
vision it i.- not no ugh that th phy. tc1an lwlwves. ~he 
patient. to he ick. If hn is not actually l'iick tlw phy •ctan 

will not he protected. 

State v. Fields, 89 Iowa, page 34. 
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Con truing these provi ion · of the code I am of the . . , 
OJnmon that the regi tered pharmaci t and registered 
physic·ian may dispense alcohol under the conditions • 
named ab~:>Ve, without incurring any liability under the 
law. 

Yours very truly, 
LAWRENCE DEGRAFF. 

CouNTY TREASURER-CoMPENSATION oF -It is held that the 
exces of three per cent above the salary of the county 
treasurer upon taxes collected by him is a part of the 
general taxes collected by the county, and the same 
must be distributed in the different tax funds. 

MR. c. B. ELLIS, 
Onawa, Iowa. 

Des ).foines, February 25, 1905. 

DEAR Sm-I beg to acknowledge the receipt of your 
favor of the 18th instant. In reply will say the matter 
concerning wl1ich you write is not one upon which I can 
express an official opinion, unle._s it should be referred to 
me by one of the departments of the tate. 

I may, however,_ sugge ·t that the construction which 
must be placed upon the provi ions of section 490 of the 
code is, a it appears to me, that the exce s of three per 
cent ahove the salary of the county trea urer upon taxes 
collected by him, must be held to be a part of the general 
taxes collected by the county, and that it must be distrib­
nt<>d or permitted to remain in the different tax funds. 
I find no provision of the statute authorizing a transfer 
of any portion of the three per cent which is in excess of 
the amount of the salary of the county treasurer, to the 
county fund, and in the absence of such provision such 
transfer cannot legally be made. · 

I am, Yours very truly, 
CHAS. W. MuLLAN: 

• 

' 
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CouNTY HECORDER-ALTERATION oF lN:"TRU.lE.-Ts FILED 
FOR H.Ecoan-A county recorder has no authority to 
change or alter the language of any in::;trument filed 
with him for record. 

De · :.Ioines, February ~3, 1803. 

MR. II. R. BERNARD, 

Montezuma, Iowa. 
DEAR SIR-I beg to acknowledge the receipt of your 

favor of the 21st instant. 
\\Thile the matter concerning whi<'h you write is not 

one upon which I can e -pres. an official opinion, unle s 
the same should be referred to me hy one of the depart­
ments of the state, I may make the following suggestions: 

(1). If an instrument comes into your hand for rec­
ord, and yon discover a mistal'e in the description of the 
land <lescrihed therein, it wonld he a courteou and proper 
thing for you to call the attention of the parties to such 
mistake before recording the instrument, that it might be 
corrected; but you have no authority to change or alter 
any description in any instrument which is presented to 
you for record. The same is true of a mistake in the 
spelling of names of persons in the instrument. The rec­
ord should be a perfect transcript of the instrument it­
self as to spelling, description and all other matters. 

(2). If, after a deed is recorded, it is discovered that 
the land in the same is incorrectly de cribed, and such 
mistake is corrected in the original instrument, it must 
be re-recorded, as the record thereof cannot be changed. 
The only changes which a recorder is authorized to make 
upon the record are those for the purpose of correcting 
mistakes which occur in recording instruments, such 
change being for the purpose of making the record agree 
with the instrument which is recorded. I am, 

Yours very truly, 
CHAS. W. MuLLAN. 
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TA."ATION- SOLDIER ' AND AI Loas' E xEMPTION-The Stat­
utory exemption from taxa tion to the extent of eight 
llunured dollars to soldiers and sailors applies only t() 
tho. c who arc re ident of this s tate. 

D es :Moines, F ebruary 27, 1903. 
llo. · . (J r.o. D. :.\1msMAKER, 

G r<·C'nfield, Iowa . 
lk.\R SrR-I am in r eceipt of your favor of the 1 th in­

stant. 
The question which you a k i not free from difficulty, 

but after an e.·amination of all th authorities which I 
have b en able to finO. that bear upon the que tion, I have 
r eached the conclu ion that subdi \•isiou 7 of ection 1304 
of the cod do s not apply to honorably di charged Union 
soldiers and aiJors of the war of the rebellion, or their 
widows, who arc not resident of the tate of Iowa. 

I have been unable to find any authority bearing 
directly upon this que tion. It is a well cttlecl rule of 
law, however, that taxation is the rule, and exemptions 
therefrom the exception, and that an exemption will 
n ver be pr sum cl or implied, and must be given by an 
express grant. H can only exist by virtue of some con­
stitutional or legi lative provi ion expre sed in clear and 
unequivocal language and intended to create such an 
exemption, and permitting no other reasonable construc­
tion. 

It has been well aiel that a grant of exemption from 
taxation being in the nature of a recognition of sover­
eignty rou t invariably be con trued roost strictly against 
the grantee, and can never be p rmitted to extend, either 
in cope or duration beyond what the terms of the con­
cession clearly require. 
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"' ubdiv· sion 7 of ection 1304 of th col! upplemeut 
proYid e · : 

'The p roperty, not to e.·r ell eight . huudre\1 
dolla r in actual valu , of aur honorably th:chargl'd 
U nion soldier or ·ailor of the )lexicau war, or the war 
of the reb Ilion, or the \\idow remaining uumarriet~ 
of ~nch oldicr or sailo r. It hall be tlw duty of 
ever v a e 'O r annually to make a li · t of such 
~oldi r s, sailor an<.l '~ido\\s, and to return ~u ·h li ·t 
t o the cou nty auditor, upon forms to be f~rm:;hed by 
!'n ch a uditor for that pnrpo, e; but the fmlur on the 
p art of any as. e · or so to uo shall not a fTect the 
validitY of mw exemption." 

The )a .· t · clause ·i. a clea r indication tha t it was th in­
tent of the legi !'lature to grant an e.·l'mption from taxa­
tion to the extent of eigllt hundred dollar , only to tho 
soldier , ailors and widows rc iding within the sta~c. 
The a ·essor of each di trict i required to make a hst 
of all such oldiers, sailors and widows annually, and 
to return such list to the county auditor upon forms to be 
fumi. ·hed by uch auditor for that purpo c. . 

The lcgi lature clearly had in mind in enachng sub­
division 7 "of section 130-! of th code that tlte as es or 
!-ihould make and return to the county auditor a list o~ the 
names of all honorably discharged soldiers or mlors, 
with widows of soldiers and sailors, within hi assessment 
district who were entitled to the exemption provided for 
in the ' tatute · and that such exemption should be con­
fined to the class of per on. named re iding in the re­
. pective a. sessment districts of the state.. , 

Taking the entire subuivision of the secho~ referrell to 
with the general principles of law govermng the con­
struction of statutes of that character, I ~an reac~ no 
other conclusion than that a soldier, or satlor or wtdow 
of a soldier or sailor, must be a resident of the state to be 
entitled to the exemption therein provided. 

I Yours very truly, am, 
CHAS. 1V. MuLLAN. 
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ExTRADITION--\ here a fugiti \·e from justice is properly 
char~reu with a crime under the laws of the state de­
manding his return, it is immaterial whether the of­
fpn e charged is a crime under the law of the tate 
upon which the demand i made. 

lioN. _\r.Rl:I\1' B. CuliC\HNS, 

Govrmo1· of [ mea. 

Des Moines, March 2, 1905. 

n,. \It Sm-1 have examined the application for a req­
uisition upon the governor of Colorado for the extra­
dition of ~fr. A. B. Funk, who is charged with the crime 
of obtaining property by false preten e . 

The offense with which :Mr. Funk is charged is an in­
dictable one under the laws of the state of Iowa, and the 
suggestion that the requisition should not issue for the 
reason that such offense is not indictable tmder the laws 
of Uoloraclo, i · without force. Tho constitutional provi­
sion for the surrender hy onr stat e to another of persons 
charged with treason, felony or other crimes, embraces 
all indictable crimes and offenses mad e punishable by the 
laws of the state wherrin the act was d one. S ee, 

Kentucky v . Dennison, 24 IIow., 66 ; 
Taylor v . T aintor, 16 \Vall., 366 ; 
Ex parte R eggel, 114 U . S ., 642 ; 
L ascellcs ·v. Georgia, 148 U. S ., 537; 
ll!orton v . Skin ner, 48 Ind., 123. 

Where the fugitive is properly charged with a crime 
under the laws of the state demanding his return, it is 
immaterial whether the offense charged is a crime under 
the laws of the state upon which the demand is made. See, 

Johnson v. Riley, 13 Ga., 97; 
Matter of Hayward, (N. Y. Sup. Ct., 1848), I Am. L. 

J. N. S., 271. 
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'ee. abo, opinion of Jud.~t" of .raine Supreme "ourt, 
::!-! . \.m . • Jur., ::!::!6. 

ntler the law as announet•d hy thes authoritiP~, the 
rt•qui. ition should, in m~· opinion, is~-me. 

[ n m, Your;; \·cry resp ctfully, 
CIIAS. W. MuLT •. IN. 

"ocNTY ATTORNEY· CoMPENSATION oF HxcovERY oF MoNEY 
P .\ID Iu.EG.\LLY- Tf a county attorney is paiu audi­
tional compensation under an illegal and void resolu­
tion of ihe bo:ml of supPrvi ors, such moneys may bo 
recovered from him in a proper action. 

Ilo.·. G .. \. n.\U:\Ei', 

I>uhuquf', Iowa. 

D s ~Ioincs, March 3, Hl05. 

1>1 • 1 n Sm I hrg to acknowledge the receipt of yom· 
faym· of the 1st instant. 

\\'hilr the mattPr roncerning which you write is not OIW 
upon which I can e.'prN;s an official opinion, unless it 
~honld lw rrferrrd to llll.' by one of the departments of the 
stntl'. I may p<'rhaps be permitted to make the following 
::;u~gest ions: 

Fi rst . The resolution of the board of supervisor of 
Duhuqu e county, allowing to the county attorney an ad­
di tioual compr nsation of one thousand dollars for serv­
ii'P.S pp r fonnrd as the a ttorney of the board of super­
vi . ors of the coun ty, is illegal and void, and whatevt•r 
money was paid under such resolution was illegally taken 
from the coun ty treasury and paid to the person who re­
ce ived the Ramc. The resolution gave the county auditor 
no authori ty to draw warrants upon the county treasurer 
for any part of the sum named in the resolution. 

S econd. Whether the money can be recovered from the 
parties to whom it was paid, presents a more serious ques­
tion, and one which is not free from doubt . 

• 
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e ·pre: an otlicial opinion, unle s the arne hou ld be r e­
ferred to me lw one of th department of tbe tate, or 
whieh I am the .legal advi~er. 

T rna,· howe,·pr, sugge:,t that the Engli ·h language i 
the lcg;~l· language of the count ry and that all notice and 

111
-o•'l' <•s from th cour t!'l which are r equired to be pub­

l i ~I!Pcl, must be puhli-;hcd in that la nguage, unless the 
statute spreificnllY p r ovide that they may be published 

in a foreign langu a ge. 
It ha been recently held in \Yisconsin that the pub-

licat ion of a legal n otice printc<l in the Engli h language 
in a newspaper printed in G rman i!'l a legal publication 
of the no tire within the . tatute. of that tate; and I thi11k 
the courts of this . tate would hold the same r ule if the 
questions were presented. I am, 

Yours very t ruly, 
C RAB. W. M uLLAN . 

SonooL LANDs-SALE OF BY ~'oaEOLOSURE-School land 
bought in at a foredo ure ale become tbe property of 
tbe state, and any increase in the value of such lands 
thereafter inures to the benefit of the stat e. 

D es Moines, March 8, 1905. 

lloN. . E. D EAN, 

Glenwood, Iowa. 
DEAR m- Your favor of the 30th ultimo to the auditor 

of state bas been referred to me for answer. 
In reply thereto I b g 1 ave to say that I desire to call 

your attention to section 2 55 of the code, which provides: 
"When any land has been bid in by the county 

under foreclosure proceeding , the county auditor 
shall at once notify the tate auditor, who shall give 
the county credit for the amount of tbe original 
amount of the notes remaining unpaid. Wben a re­
sale is made, and the state auditor, through the 
county auditor, has notice thereof, he shall charge 

• 
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the county witl1 the full amount of re -~alc, and if the 
land : hall he pur •hased hy a third party for a les 
amount than due, the lo:. :hall he "u tained by the 
count~- - ounty auditor.-; .·hall, on the fir t of 
,January , report to the :lntt• auditor the amounts of 
all , ale. and re-sale· of the . i ·teenth . ectiou, fi ve 
hundred thou. and ~wres grant and e:dH'at d e tnte. 
made t he year prr\'iou~ • " 

Do not the JH' OYision · of the sedion quoted nnd those 
following d early indi rat that tl1 rounty mu. t acrount 
for tl1c full amount of the pmchn~c priet' of 1<chool lamls 
which arc ~olll after the same how heen hid in by tho 
co unty auditor at a foreclosure ale, 

It i;· my undrr~tandin~ that all ~ehool lands which n1·e 
hill in at n. foreclo:ure . ale become lh property of ll1e 
. ta te, and mu t he treated as . chool lands, which haY not 
h •rn l'Ol<l t o third parties. .\ ny increase in the Yalue of 
snell lands a fter th<'~' are l>id in at a fo reclosm e sole, 
in nn • · to Uw l;enefit of th tate, an <l when such lands are 
r e-.·old , the slate is entitled to the f ull amount of the 
p m·chnsc price ther eof, whicl1 inclmles any increased 
Yalu , and n o deduction can be made by the count)' from 
finch purcha e price for ro t or expenses. 

It is n ot a. questio11 of keeping the school fund intact, 
hut rather of accounting to the tate for the full amount 
of the purcha. e price of school lands sold. The statute 
c JH"essly r equires that the county shall bear all losses 

and e.·pen s. 
Trusting tl1at upon a careful :nmination of tlw que -

t ion by you, you will reach thr eonl!lu . ion her •in ex­
pr<>.·. Pll, and that a satisfactory a<l.iustment of tlw amount 
(lue the Alate Rchool fund may be macle hy the eounty 

offi<·ers, I am, 
Yours very truly, 

Cu s. W. :MuLt.AN. 
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PrrARMACY - ALE OF \Voon ALcOHOL-Wood alcohol i not 
n.n intoxicating liquor and the same may be sold at 
whole ·ale if it is properly labeled. 

Des ~Ioine , ~larch 9, 1905. 
S:\!ITH, LrciiTY & IIrLL:IIAN 'o:~1P.\NY, 

Waterloo, Iowa. 
l>J~Alt Hrms-Replying to your fayor of the 4th instant 

I beg lea,·e to . ay that I have submitted the queo;tio~ 
wh th(•r wood alcohol i. an intoxi ant or not to the . tate 
dwmi.·t, and hav received from him a letter in whi 11 
he . ays it cannot be clasRifiecl a. an intoxicating liquor. 
rrhe statute regulating the ale of poi. on and providing 
that they shall only be . old h~· a registered p lJannaei, t 
applies to retail dealer and not to pen;on selling a t 
whole..:al . 

\ Vood alcohol not being an intoxicating liqu or, I ee no 
r eason why you may not sel l the . ame a t wholesale if it 
is prope rl y labeled iu the mann r requir ed by statute. 

I am, Yours Yery truly, 
CrrAS. \V. MuLLAN . 

CarME -EFFECT OF Crv n , AoTION ON CRIMINAL Pao EOU­

TION- A s~ttlement of a civil liability by a person 
charged w1th crime arising from the same state of 
facts , is no defense. 

lioN. \V. ~f. TRA~m, 

D corah, Iowa. 

De. :\foine., March 10, 1905. 

DEAR Sm- I beg to acknowl dgc the receipt of your 
favor of the th in taut. 

The fact that a corporation from which a p e rson has 
embezzled money or property has brought an action and 
obtained judgment again t such person for the value of 
th money or property embezzled, bas no bearing upon a 
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(•riminal pro~ecution by th stat<' upon the charge or cm­
lwzzlement. The l!Ue. tion upon an indictment charging 
a p r on with embezzlement i: whether he hn been guilty 
of a Yiolatiou of a criminal !'tatut of U1 stat in m­
bezzling money or property from ills principal or t'm­
ployer. ~\.nd although be may have repaid the amount 
of mon y embezzled, or paid the Yalue of property taken, 

n<'h payment i · no defen.-e to a criminal pro.·ecution. 
• ~or i.· e,·idence of th fact that a judgment has l)('en ob­
tain d againl:it the per~on elwr ed, or that he has repaid 
the mon y taken hy him, competent upon th trial for the 
purpol:ie of bowing a . ettlement of his civil liability a a 
ll cfen:e to the charge upon whirh ht> is placed on trial. 

_\ . hearing upon thi. qu flliou ge 

People v. DeLay, 0 al. 52; 
Fleener t'. State, 3 Ark. 9 ; 
R obin on 1'. State, 3 Ga., 166; 
,'-,fat r• r. P ri8h, 43 La. Ann., 12 3; 
,'-, /ate r. So land, 111 ~Io., 473 ; 
, 'tatr. v. Pratt, 9 )lo., 4 2. 

Yours ver y trul y, 
CrrAS. W. f uLT •. \N. 

onoor, LANDS FoRECLOSURE OF-MORTGAGE TnEREON- The 
county is required to bear the expenses of all legal 
proceedings in relation to the school fund, and no part 
of such fund can be applied to the paym ent of such 

co t s or expen es. 
Des ){oines, March 10, 1905. 

lioN . C. l •J . DEAN, 
Glenwood, Iowa. 

Pt:AR HIR- I beg to acknowledge the receipt of your 

c ·tet'mcd fayor of the th instant. 
I perhaps inadvertently URl'd the word "exprcR!!ly" in 

referring to the provi sions of the statute requiring the 
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ha. ari en in court. of la.t re. ort, that power ha been 
declared to e.·i. t. If the school board r efu. es to act or 
to take the proper step. to enforc the r egulation, the 
]ol'n 1 hoard of health may act and take uch teps. as are 
ncN~ . ary to enforce the .arne. 

r am, Your Yery truly, 
l'HAS. \V. },f T,LAN. 

lNTOXIOATING LrQuo Rs- SALE OF rN HELATION TO INTER­
STATE CoMMERCE-It is not a violation of the prohibi­
tory liquor law of this state to !'Oiicit orders forintoxi­
catiug liquors to b hirp d by a nonre ident firm to 
purcba ers re:,;iding in Iowa. 

lioN. G. L. coviLL, 
Ialcom, Iowa. 

De. }.foine , March 15, 1905. 

DEAR IR- I beg to acknowledge the receipt of your 
favor of the 1-!th instant. Tn reply wiJI say that the 
m·tttC'J' t•oncerniug whi<'h ~on write is not one upon which I 
can c.-pre~. an of1kial opinion, unless the same should be 
referrell to me hy one of til e departments of the state. 

I may uggest, however, thai under the dec ision. in the 
ca. of the Stale v. American Express Company and 
State v . .Adams Expn ss Company, a dealer in intoxi­
aiing liquor r s iding in another tate has the right tc 

shill liquors to customers re;;iding in the state of Iowa. 
. 0. D., and the expr s. company must deliver the 

liquors so shipped lo tlw consigne . 
nder the deci sion of the suprem court of this state 

in th case of the Stal e u. Jlanaphy, 117 Iowa, J5, it is 
h ld that it is not an off n. e against the prohibitory 
liquor law. of thi state to . olicit orders for intoxicating 
liquor. to be shipp d by a firm transacting bu iness in 
another tate, to purcha. er re. iding in Iowa. 
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In late l'. Ilufchiu ·, 7-! 1owa, ~0. it is held that the 
,tatute do s not forbid the ~iYing away of intoxicating 
liquor, ·cept as done as an en1sion of the penalti s for 

<'I lin~ or as a . ubterfu"'e to conceal unlawful ~ale~; e.·­
<•.(•pt wh re liquor are. giYen to minors or to per~om; in 
th • habit of b oming iutoxiratPd, the exception being 
contained in section 2403 of the c dl' a~ am nded by the 
ads of the twenty-eightl1 gPneral as. emb1y. 

If tlw person r fen·ecl to hy ~-ou has beNl gu ilty of 
•iving intoxicating liquor~ to minors or to pPr. ons in th 
!whit of hPcoming intoxirated, he is suhjp('t to th e penalty 
}H'OYi<lNl fqr in s etion ::!40:1 of the ('Ode; hut nndPr tlw 
facts a gin•n in your lett r I do nol see how he cm1 hl' 
r('aC'ht><l under any other proYi. ion of the statut . 

I nm, Yours very truly, 
CII \!'1. '\Y. Jft:Ll.A~. 

~1uNIOIPAL CoRPORATION-EXTEN roN oF CoRPORATE LIMIT 

EJ.<'FEOT oN BouNDARIES oF ScnooL Dr TRJOT--Wben the 
C'Orporate limits of any city ot· town are extended out­
side a.n exi ting independent chool di trict, tbe bound­
aries of ucb independent district areal o correspond­
ingly extended. 

De: Moines, 1Iarch 20, 190j. 

~ fa . \Y. !!~. GoLTRY, 
Russ<•ll, Iowa . 

lk.ut RrR- 1 beg to aclruowledge the re •eipt of your 
favor of tlw lGth instant In reply will Ray that th 
mattPr c•onc•eruing which you write iH not n upon which 
I <'!Ill (•.·press an official opinion, nnl ss the same Hhould 
hl' rdPrred to me h\' one of lhC' deJ>arbn(•nl of the slate. 

1 will, howeyer, c;1ll your attention to tlJ(' provision . of 
tlw statute governing ([Uestions of the cltarnctcr of that 
suhmitte<l in your lett r. 
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fi<·C"tion o1 3 of the co<le p r ovide· that any city or t o~n 
rna\' han• it,., limits cnla r g <1 by r e olution of the eoun­
ril,- till' quC'"'tion of surh ex ten ion being ullmitted to a 
\·otl' of the <'lectors of the t•i t~- or town, including the r e. ­
ident · of' the territory pr opo"e<l t-o he incorporated with­
in the r•ity o r town limit . 

Srr·tion. :2793-a , whi ch appcar;; upon page 331 of tl•e 
supplement to lhc codc, proYide. that ~h n the corporate 
limits of an y ci ty or town arc> extend d out ide the 
C''\i,..ti ng inclep r mlent <li sh·ict, lhe boundaries of such in­
deiJendent di ·trict or di . trict. ;;hall al. o he cor respond­
ingly c>xtcnd d; that i . , when a city or town. extend it. 
municipa l limits, the houndari s of the indep ndent . choo l 
di s tri<•t of such city or town a r e corre pondingly ex­
tend d, and the territory included within su ch extension 
h comes a part of th e independent . chool d i trict of the 
cit)' or town the bound arieH of which a r e so exten clerl 

Rection G22 of th e c>ode, an d those following, provide 
fol' Rcveran e of tc r r ilor y from ci ties and t owns wher e 
lhc> inhabitants of such terri tory do n ot wish th lands 
owncd h)' th em to hecome a part of th e municipal cor pora­
tion. A pe r uRal of the section<; r efen· d to will g ive you 
all of t he information whi h y ou de;;ire u pon the . uhjec l ~ 

of your lett e r . 
I am, Yours ver y truly, 

HAS. W. ~fULLA -· . 

CoLLATERAL lNHEtUTANOE 'fAx- ileal estate located outside 
of the state of Iowa is not object to collateral inheri­
tance ta.x when the fee therein pa seR directly from 
the decedent to collateral bmr . 

lioN . • T. L. ARNEY, 

)farf>halltown, Iowa. 

Des Ioine , :March 2-!, l 903. 

DE.\.R Sm- I beg to acknowl clge the receipt of your 
ftwor of th 23d in tant. In reply will say that the con­
struction which ha been given section 1467-b of the 
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u pp lem n t to the code j,- that real e-.tnte locatl'd onl'-'i<lc 
of th • , tate of Iowa is not ehar~eahlP with th' eollatcml 
i ubcritnnc tax where the fee of sueh real c,;talc pa.·'-'c" 
clire'tl\· from the dec dent ownrr to the collalcml h••ir,.., 
and i · not by the pro\i ion,; of the will cou ·erted into 
per~m1nlty and di~trilmtetl n,; s1wh. . 

1 N l ll vonr atl•'ntion to tlw prO\'t>-ion,; of thl' ,.,,•cl10n rc­
f<' l'l' l'<l t1~ wh ich i · in these wonb: "l•~' •(•pt a to vropl'l'ly 
pn iu r t n pcrsonf'o, corporations and . Ot'i!'lics l' x~mph ~ 
ll\ " 1'1 ion 1467 of the code f1·om tht• collateral mhe n ­
l:~n • ta , and r eal property located out ide of the , tate 

1 n ~ i ng in ft" f rom the dccedent o" ·ner " , the ta.· im-
po ·ell Ulltlt•r chapter + . hall he as. rssc>d, tc. . 

'fh' collatPral inheritance tax is a ta.- upon .- ucce.;s1on 
rn ther than upon property, and the title of property 

11111 t pa,.; under the laws of d c nl of this slate to mak 
i t chnr~Pahlc ~ith the tax. I am, 

Yours very tr uly, 
CIIAS. \\' . ~[ULJ,AN . 

ELECTION tl CA. NV ASS oF TilE BALLOT · The statutory pro­
vis ion fixin g the t ime within which the boar? of . can­
vas,·er: of au election must canvass the vote, IS direct­
ory and not mandatory. 

D s ~Ioines, March 30, 1903. 

l\f II . ,) 0 11 . • (' R:'\UCIIAEL, 

I{ ich land, Iowa. . 
DE.\lt S 1n- I beg to acknowledge lh rec<••pt of your 

fa ,·or of the ~9th instant. 
'rite matt<'r concerning which you writ ill not onr upon 

which 1 can express an official opinion, unle~R th Rame 
l'honld h referred to me by one of the department. of 

the s tate. 
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will ·u~gPst, howe\· •r, that the tim fixed by the 
tatute within whidt the hoard of cam·a ·. er of au elec­

ti.'m JHU,..t eanva.·,., the vote and declare the re. ·ult, i 
dtn·<·~or~· ~~n<l not mmHlatot·y, and that a canva.·. and dec­
lumtJ<>ll o1 tlw re.·nlt of the •lection after the time fixed 
b)· statute i: valid. · 

rt. wa .· th e duty of your hoard, nuder the provision. of 
:-;pf'tton 1 169 of the c·ode, after a cam·a s of tit ballots 
hacl di.·doscd that th<'re wa: a tic vote upon th, ofTiee of 
ma~:or, to d~termine hy lot whic·h one of th<' per,.;on. 
ltavlllg the l11ghe. t number of vote: should be declared to 
1wve heen elected. ..A failure upon the part of the hoard 
to det rmine that que::;tion hy lot as provided bv . tatute 
uoes not create a va<·ancy in the office, and ·I would 
:·mgge.·t that the board he callecl together at once and if 
Jlracticable at the place where the original cam·a:;s ~as 
made, and that the que.-tion he determined hy drawing one 
<>f the two name. from a receptacle in the manner pro­
vided by the s<'ction referred to; that uch drawing and 
all proceeding connected thrrewith be public, and after 
it is th•terminecl whi,·h one of the two candidate is elected 
in the manner provid cl, a supplemental return he made 
hy the el ction hoard showing that the drawing has taken 
J)lac in accor lance with the provisions of the statute, and 
-declaring the result therrof, and that such supplemental 
return be made to th offieer to whom the original return 
was delivered. I am, 

Yours very truly, 
CHAS. W. MuLLAN. 
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"OMM.I!>.ION OF PHARMA CY I1R\.'Tl "G OF 'M:RTiFICATE WITR-

OU r Ex :.I IN ATIO::> .A phn.rmuci ·t regi~tered without 
xamiuation forfeit!> ht· regbtmlion when h \'oluu­

tarily se\·et" hi connection with the llr·ug bu iue,.;s fur 
a p riod of two year· at the place de ignated in the 
certiticate. 

])r,. ).loitH.'~ •• \ pril 3, lflO:\. 

B. F. KhLTZ, 

('rnnmi ,,sionr•r of Plwrlllacy, 
Des ~I oin . , Iowa. 

n1 \R f-lm - [ heg to ackuowlt•<lge the 1'<'1: ipt of your 
favo1· of rPc«>nt date ~nhmitting to m the following fad>~ 
nntl req1wsting m~- opinion lht•rpon: 

It i,.; ,.Jwwn h~- the r conl in th oflice of the emu­
missimwr of ph:umaey that OIH' .J. 1''. \fall was duly n•g­
ist,•rPd a" a druggist and phnrm:\!'if't on the 31 sl day of 
July, 18HO; that uo renewal was cver rl'qnel-ited hy the 
certific•nte holder and tl1e rl'rlificat itself is marked for­
feited. 

'I'he holder of .-aid c•Prtifi<·ale now requ . ts that a new 
certitieute he granted him and the c1ueslion presentc•<l in 
thi briPf statement of facts is, whctll('r the commis~ion 
is legally empowered, or may in the e'l:rrcise of di~rretion 
grant to petitioner the certifieate in question. 

Prior to the passage of chapter 7:>, acts of the 18th 
general as embly (1 0) known as the Iowa pharmacy 
law, the petitioner was engaged in the bu iness of phar­
macy and by virtue of the provisions of section 4 of said 
aet, be wa registered by U1e then commissioners of phar-

y ithout examination, and a certificate of registra-

tion was duly issued to him. 
·on 4 of said act provid s in ubstance that the com­

of phann!l.cy 111ball register without examina­
• tJ:a:etl p\I&EJD&Clats, all pharmacists and 
)ao. ap ~ in bulinela tJl the state of 

Iowa at the time of the passage of thia act, u owner• or 
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principals of stores or pharmacies for selling at re ta il , 
compounding or dispensing drugs, etc., provided that in 
<·as<• of failure or n<•gle<·t on the part of any such person 
to apply for 1·cgistration within sixty da~·s after notifi­
cation, stwh ]><'rson ~hall un<l<>rgo an examination as pro­
vide<l for in sec-tion ::i of the a~t. 

.\. reading of the original pharma~y law clearly shows 
that it was not th<• int!'ntion of the legislature to depr ive 
p<'rsons <'llgage<l in the business as pha rmacists at the 
time of its <• Jutdment, of the r ight to continue their busi­
llt". 'l'hc•ir status as d ruggisb at the time of t he enact­
~wn t of th,. law <•ntifiPcl th<•m to registration. In effect 
it was a rc.,ogn itinn ol' 1 vest<'d r ight. 

l 'hnptt• J' J:r;, ads of th•• 1\lth general assembly (1882) 
amend<' cl section -! by pro vid ing as follows : 

" Druggists an d pharmacists who were registered 
wi thout examina tion forfeit their· r egistra tion when 
they have volun ta rily so ld, parted with or severed 
their conne<'tion with th r drug business for a period 
of two years at the place designa ted in certificate of 
regiRtrntion. fo:ihould such party who has thus for­
fe ited hi s regis trati on wish to l'e-engage in the prac­
ti ce of pharmacy, he is required to be registered by 
examination as per section 5. E'·ery registered 
pharmaci st who des ires to continue his profession, 
Rhall on or before the 22d day of J\Iarch of each year, 
pay to the commiss ion rs of pharmacy the sum of 
one dollar for whirh he shall receive a renewal of his 
certificate, unless hi s name has been stricken from 
the register for a violation of law." 

'rho facts in the instant case show that the petitioner 
has at no time complied with the requirements of the law, 
and it was for this reason that the commissioners of 
I harmacy properly considered his certificate void, and 
accordingly marked it forfeited upon the register. 

Under the statute enacted by the 19th general assembly 
providing that pharmaci ts who were registered without 
examination forfeit their registration when they volun­
tarily sever their connection with the drug business for a.. 
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period of two ~·ears at the place designa ted in the certifi­
cate, it is my opinion that any druggist who has tlms for­
fcite<l hi, n•gistration and who wishes to re-engage in the 
practiec of phanna<·y, may he registered only by examina­
tion as provided by section ::!3 '9 of the code. 

In further 'npport of this opinion, I dir<'ct your 
attention to theca><' of flralli/f v. JVeaver, et a l, Com­
mi'Hion~rs of Pharmacy, 1::! Iowa, G4L 

Yours ''Cry respectfully, 
LAwRENCE DEGnwF. 

ELEOTIONS 'l'mt ·w oans "(JuALIFlED ELEO'I'OR" CoN­
STRUED- The te rm "qualified elector" is held to mean 
a person entit led to vote at all general elections, un­
less the statute specifically uses it in a different sense. 

)In. J . )(. \\'ILSOK, 

Centerville, Iowa. 

Des Moines, April 11, 1903. 

DEAR Srn- 1 beg to acknowledge the receipt of your 
esteemed favor of the 7th instant. In reply will say that 
the matte1· concerning which you write is not one upon 
which I can express au official opinion, unless the same 
should be referred to me by one of the departments of 
the state. 

I will, however, suggest-

(1). That it can hardly be said that women fall with­
in the definition of the words "qualified elector", as used 
in section G43 of the code. The fact that they may under 
the provisions of the statute vote at certain elections 
where the question of the is ue of bonds or the increase of 
taxation is involved, does not constitute them qualified 
electors. Their right to vote is limited, while the words 
"qualified elector", as used in the section referred to, 

• 
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11
1u,.t he held to mean per"ons who are entitled to vote at 

all gN1eral e!N·tion.· held for the election of officer,;. L:'nder 
t11is vi<'W I think a woman is not eligible to the appoint-

rncnt of city clerk. 
(:!). I think it is a well settled proposition of law that 

t}w aets of any officer de fa<·to are valid, and al,though the 
p<'r;;on filling the office and performing its duties may be 
ineligible thereto, yet, so long as he is in fact an officer, 
tlw legality of his acts cannot be que. tion d. 

I urn, Yours ver;.T truly, 
CnAS. \V. MuLLAN . 

BoARD oF SuPERVIsoRs- PowER TO GRANT A FRANCHISE-- A. 

board of supervisors bas no right or authority to grl:lnt 
a franchise to construct and maintain poles and wires in 
a public highway for the purpose of conducting elec-

tricity. 
Des Moines, April 11, 1903. 

'RoN. '\V. f. STBAND, 

Decorah, Iowa. 
DE R Sm- 1 beg to aeknowlcclge the receipt of your 

favor of the 7th in tant. 
I know of no statute bearing ur on the queRtion of the 

right of a board of supervisors to grant a franchise to 
construct and maintain poles and wires in a public high­
way for t11e purpose of conducting electricity for motiYe 
and 1 ighting purposes. Section 148:2 of the code giye;; to 
the board of supervisors of the county general supervision 
over the roads, and power to c tabli h, vacate and change 
ihem as the intereHt of the 11ublic shall demand; but I 
doubt their power to permit them to be used for other 
purpo8es than that af general public travel. 
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Another question which would arise, even if the honnl 
had power to grant the right to ered and maintain stwh 
l)Qle. and wire,;, i,.; whether the erection and maintenant•e 
there~f would no_t h au additional hurtll'n 11pon tlw land 
o cup1e<l as a lughway whiel1 would entitle the O\vner 
tlwreof to damages for ib use for that Jltli'JlORe. 

( have. not "'iYen the nutter a Yer~· extended or rare­
~~~ exammaiion, an~ .;imply writ•' you mY Yiews as tht•l' 
1 re,.ent th em,._c.:, e. to m'l'" min·'l · · 

I am, . Y ~urR ve17 truly, 
CuAs. IV. fuLI.AN. 

SnERIFFs-:-FEES I:NJ?STIOE CouRTS- The fees received by 
a sbenff for servtces preformed in a. justice court must 
be accounted for by him and added to the fees which 
be receives in the district court. 

lloN. A. ~\. ruoLER, 

(h;age, Iowa. 

Des i\loineR, ~-\pril 19, 19Qj, 

I hJAn R1n-I beg leave to acknO\vledge tlw receipt of 
.' our favor of the 8th instant. 

Without going into the question contained in vour 
iettPr at lcngtll, I will rail ~·onr attention to a provi~ion 
,•outainetl i11 suhclivi,.ion ~;3 of ~er.tiou 511, as the same 
appenrs in the code supplement, the provision being this: 

"\\"hen ~heriffs perform official duties in jm;tiet>s' 
court,;, the1r feE',; shall be the >:ame aR allowPd ('0ll­
s1ubles.'' 

'J'hiH provision fixes the fees whi('h sheriffs arc uilowt>d 
to t'harge for service;; performed in justice'R courlR, and 
stwh feef:l thereby become a Jlart of the compensation of 
the sheriff as fees which are earned for services in the 
district court. 
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occtiou :JIO-a of tlw cod•• ,upplcmeut provide>: 
".\n<l provi<l<·d further, that all fees earned and 

un<·OllPde•l at tl11· l'IHl of each y<•ar >-hall helong to 
the c·otmty, a111l wl!l'n paid h~ tht• clerk of tlu• district 
court, be rPportP<l to the hoard of superYi,.ors an•l 
paid into tlw county treasury." 

l'nder tii(•Sc proYisions ami umkr the otl1er provision?. 
of s<•dion :ilO, it ~<'l'llls el<·ar that whatever fcc. are re­
<·Piv<•<l by a shl'riff for scn·iees performed in a justice's 
c·ourt, must he a<·eounted for by him, and a<lded to the 
fees which he recC'ives for sl'rviccs in the district cou rt 
fot· the purpo'<' of dctl·nuining whether tlw fPcs ><O rc­
ccivt·d by him equal the amount of compensation to which 
he is t•utitlc·d undH se~·tion :>10-a; and if sndt fees do not 
in the aggregate equal the amount of compensation to 
which he is entitled, the difference must he paid to him 
out of the county treasury, as provitled by the section 
referred to. I am, 

Yours very truly, 
CnAS. W. )fuLLAN. 

OF]'IOIAL NEwSPAPERS-DEFINITION oF- It is held that an 
official newspaper is one which has general circula­
tion among the people without regard to cla s, voca­
tion or calling and is devoted to the gathering and 
dissemination of current events. 

MR. CARL W. Ross, 
Iowa City, Iowa. 

Des Moines, June 5, 1905. 

DEAR SIR-I am in receipt of your favor of the :ld in­
stant. In reply will say that the matter concerning which 
you write is not one upon which I can express an official 
opinion, unless the same should be referred to me by one 
of the departments of the state. I will, however, refer 
you to some of the cases bearing upon the question of 
what is and what is not a newspaper within the meaning 
of the statute. 
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Tt i< <lifficult to <letl'nnine with elearne.'s a111l e.-Mitwss 
·What nr" an<l wh!lt nr~ nut newspapers in the le~nl nr­
reptn ce vf t · tcmt. nnrl to tli,tin~uish sul'h papers from 
till· numermb puhheatiotb tJp,·otP<l to ~nml' ><JWcinl pur­
pr >-e ani! wit eh eir<'uiate only among a eerlain c]a" of 
]" opk awl nrP not within the pun·icw of the statutes 1'<'­

'Jiliring pnhliration of lc~al notil'l's. 1'lw <lnih· anti week­
I~ lH'wspap<'r. l'ommnn tn n I pnrts of th~. rountry of 
).(<'twrnl Pin·nlation amonl:( the JWOp]e, without rPgard to 
<·la:-o:-;, vocntion or ra1 1i11~. d(•vot<'d to the gathering and 
(li:-;,eminntion of news of current ('VCnb, are without 
<louht nPW>J•nper> witl1in the meaning of the statute re­
quiring puhlie:tlions to he mad<' in nPwspaper s of gt•neral 
rircnlation. On th<' contrary, many pnblieations su!'h as 
literary, S<'tPnti fie, r eligious, mPdil'al mHl ]!'gal journals, 
whi<·h are uhYiou,. J~· intt•n<le<l for but onp elass of people, 
and that clas,; a small part of the entire public, are not 
nPwspapers within the IPgal and ordinar~- nwaning of the 
worcl, 

lfansrom r. lf,•y,.,., oO Xeh., 68; 48 L. R. A. 409; 
ll ns<·water 1'. Pinzcn.<rhanl, :lR .'l'h., 1-:l!'i; ;i7 X. II., 

;;n::; 
United StnlrR t'. Burndl, 75 Ft>tl, .~24; 
Kt'/lofffJ 1'. Carico, 47 )fo., 1 !\7; 
B rrr/Jrr 1·. 8/rr•c n.<, 25 :\linn., 146. 

I am, Yom·, YPry truly, 
CIIAS. w. ~[ULLAN. 

)fEANDERED STREAMS TtTr.x TO LANDS BoRDERING THERE­
ON The ri purian owner of a meandered stream takes 
titlll to the land to the ordinary high water ma.rk. 

;\[ a .• r_ F a.L'K .TAQU.\, 

Ilumholdt, Iowa. 

Des Moines, .June 13, l!JO!'i. 

D> ·"' ~rn-~ In an><wcr to your favor of the !ltlt instant, 
I will say that the matter coucerniug whieh you write 
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is not onE' upon which I can expre s an official opmlOJt, 
unless 1ht> :-ame should he referred to me bv one ol the 
d(']Jartments of the fitate, and any suggestion ·made in tbi~ 
lett r must not he taken as such an opinion. 

There was no re ervation by the state along the banks 
of the Des Moines river when the land, originally granted 
hy tlle government to the s tate for the purpo. e of making 
that river navigable, was granted by the state to the D<• 
:Moines River Navigation Company. Wherever the 
stream was meandered, the riparian o"WDer.- take the title 
to the land to the ordinary high water mark of the river. 
They do not own the bed of the stream or its bank from 
the ordinary high water mark upon one side to the orcli­
Aary high water mark upon the other. 

Tl1e supreme court of Iowa has indicated in at lea t two 
cases that the bed of an unnavigable meandered tream 
from the ordinary high water mark upon one , ide to tho 
ordinary high water mark upon the other is in the United 
States government. These ca ·es, however, were early de­
cisions of the court and the soundnes.· of the proposition 
ha since been doubted, and the que. tion of the owm'r­
ship of the bed of such streams is a somewhat vexed Olle. 

I am, Yours very truly, 
CnAs. W. :MuLLAN, 
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T..u: ATION- DOG - CODE EOTIONS 457 AND (58 CoN-
STRUED-Dog a1·e not li ted as property that i tax­
able for tate and county purpo es, and a special 
tax asse sed again t the owner, goes into the 
general county fund. 

no~. A. B. BARCLAY, 

lYall La.k , Iowa. 

1 e:- ::\loines, ,June 26, 1903. 

D EAR • rn-I beg lean~ to aC'kuowledge the receipt of 
your fayor of the :!:~d instant. 

\Yhil the matter cont·erning which you write is not oue 
upon which I can expr Ni» au offi<•ial opinion, unlcs" the 
same should be referred to me by one of the departments 
of the . tate, I wi II, as a mat ler pe esonal to you, briefly 
give you my Yiews thereon. 

Under the pro,·i;;ions of sec tions 437 and 458 of the 
code, dogs are not listed as property which is taxable for 
state and count~- purposes. A special tax i assessed 
agaim;t the owner of do.,.s which goes into the general 
count.'· fund. Ruch tax haR no relation to their value and 
is not based upon valuation. 

l'ncler this view there is no conflict between sections 
437 and +38 and section 889 of the code, which gives to 
tbe council of any cit~· or town power to levy and col lect 
~ t::!x on dogs and other domestic animals not included in 
the list of taxahle vroperty for state and county pur-
poseR. 

I am, Yours very truly, 
CIIAS. W. Mut.r..AN. 
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PoBuo Son:ooLs- UsE OF THE Bon .DING BY A S E CTARIAN 

S c HOOL -A board of directors may not by re ol ution 
make dis position of any school bouse or per mit the 
building to be used for sectarian school purposes, un le s 
tbe question bas been submitted to th e voter a t t be 
annual school meeting. 

Des Moine , June 29, 1905. 

IloN. ,JoHN F . R IGGs, 
S nperintendent of P1tblic b 1struction. 

D EAR SIR- Your favor of the 27th instant r ece ived in 
which you a sked an official opinion upon the following 
question: 

" Ma y the boa rd of director s of an independent 
school di strict lawfully p ermit the u e of a publi c 
school building in the district f or the purpose of 
holding therein a Norwegian secta ria n chool ~ '' 

It appears from the statement of fa cts giving ri e to 
this question that those in charge of the sectarian school 
consulted the directors and r ece iv c1 their p ermission to 
use the building; that the board did not act officially in 
gra11ting this request; that the question was not submitted 
to the school electors at the annual m eeting; nor was any­
thing done except securing the con sent of the individual 
members of the board. 

It is quite apparent from this brief tatement of thP 
facts that the action taken was irregular and that no 
right was conferred upon the Norwegian sectarian school 
to use tbe building in question for conducting said school. 

Section 2749 of the code provides : 
"The voters assembled at the annual meeting • hall 

have power: • • • 2. To direct the sal~ or make 
other disposition of any schoolbous.e or s1te or othe.r 
property belonging to the corporation and tbe ~p~l1; 
cation to be made of the proceeds of such sale. 
4. To instruct the board that school buildings may 
or may not be used for meetings of public interest." 

The above provisions clearly indicate that the board 
may not by resolution make disposition of any choolhonse 
or other property belonging to the corporation, or permit 
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-the school lmi lding to be u;:;ed unles~ the fJtlCstion lm hcen 
submittcd to thc Yoter- nt the annual srhool mceting. 

It i a ru le of statutory c-on~lnwlion that if nny pa rtic­
ular thi ng j-, dec lared e,;sential to the nllidil> of au ad, 
the statute i · held to be mandatory. . 

Goc rdt c. T rwm, 11' Iowa, 207. 

The que.-tion also ari es whctlwr a publi c school builll­
ing may he u ell for sectarian srhool Jlllrl)O:{f'R. It Jm~ 
been dc1ermincd hy the Iowa snprenw rourl that the elect­
ors of a st'110ol di stri ct may legally permit the ehool­
house in the district to he w;;ed for lhe pmpose of re­
ligious wor. hip and unday School~. 

1'o1t·nsend t·. ll agan, 35 Iowa, 19-±. 

In op inion it is said: 
"The statu te confers authority on the electors, 

whrn lega llr assern hletl 'to direct the sale or other 
di !=! position to be made of any ~ch oolh ou. e • • th at 
may helong to the di strict. • · 'l'hey may se ll or 
lease it a · they think proper, or permit it to be used 
for any proper purpo e. • • • 'l'h ir aulhol'ity i11 th~> 
premi ses i snb,jert to the control of the elec tol's oC 
the township.' • • • The pm;ilion of appellant's 
counsel is that the elector. have no power to }1 rmit 
the u sc of the scl10olhouses for any purpose, except 
for the use of the public school s. If tl!i . be correct, 
then the keeping of a elect school in a pnhlie Rrhool­
house would be prohibited, although it he conducted 
in all respects as a public school. 

"\Ye have seen that ti.Jr statute ron!'ers the power 
on the p)eC'lorR of the distrirt, whert lawfully as­
Remhl<:>cl, to make such clispo ition of the schoolhonses 
as they ma~· deem right anrl lH'OJlC>t". 'rhPy mny per­
mit any rPasonable and propPr use> of them, w!Jich, 
in their discretion, may be dctcrmined upon.'' 

The prineiples nffirmefl in the Hagan ease were appro,red 
in na?"is 1·. Bo.qel, 50 Iowa, 11. In the latter case it was 
also contended that the use of a pnhlic· ~d10ol bnilcling 
for . such purposes wa~ in conflict with section :J, arti<·le 1 
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of thP stat!' <·onstitution; in that lltr use of a public gchool­
house fur r<'ligious wu•·,hip, or st·<·tarian purposes, is in­
dir<>rlly <·ompPIIing lill' tax pay<'r to pa~· taxe. for the 
hnilcling or repairing of plm·~s of worship. Ju opinion 
it is said: 

"lYe think that the use of a puhli<' s(']wol building 
for flahhath schools, r<>ligiou~ meetings, dt>lJUting 
l'lnhs, ((•mJH'l'an<·<• mcrtings and the like, and which 
of necessity Jnust ill' or('asional and t~mpomry, is not 
so palpably a violation of tlw fundamental law as to 
ju~tify the <·onrts in interfering. EspeciallY is this 
:o, whcr<• as in tht• case at har, abundant j1rovision 
is madt• for sct'uring any damages whid1 the tax 
pa,\·~r n111~· sulf£•r h~· reason of Uoe use of the house 
for thP purposes named. 

"We may J'nrthPr say tl11t tlw LI'>C for the purposes 
nauwd is hut temporal')', or<'asional and liable at any 
time to he flrnierl h~· the distrirt cl<>rtors, and such 
o<·<·nsional usp do<•s not •·onv<•rt tlw s('hoolhou'c into­
a building for worship within the meaning of the 
constitution." 

\V(' hl'lieY(' thnt til!' forPgoing mak('s ans\\"<'r to the 
propositiom snhmitt£•d for dPtPrmination, and that Ule­
S<'hool hoard in question <·an lawfully art in at•coruance 
with tlo<' prinl'iplrs ~tntl'd. . . 

Yours very rrspectfully, 
L.\WliE~CE Dt:GnAF>'. 

lNTOXlOATINO LIQUORS 8ALE 01!' BY PHARMACISTS -General 
principles of law applicable thereto. 

()('s :\loin<'s, .July G, l!J()j. 
)ln. ('n\KLt.s \\". PmLLlPs, 

St•rrdary Pharmacy Commis8ion. 
:lh !lEAR H•n-1 am in re<•('ipt of your request for a state­

m<'nt of legal principleH go\'erning the ~nle of intoxicatins 
liquors by pharmacists, and in reply thereto respectfull:)' 
suhmit the following: 
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The !-;ale of into:iC'atin~ Jiqnor hy n phanna<'i""t i:-; n 
spt•,•ial priYill'g;<• f(rnnt('d to him to h1• <'Xt'l'l'i"•d only in 
:-;trirt rompliatWt_' with the n~qui rt.1nwnt:-. of tht?- stn.tutl\ 
and it is his duty to know that h<' brings himself w·itbin 
lh<' how. lie '""' at his pPril. Our supn•m<' l'Onrt hn~ 
'"i<l to hoi<! oth<•rwi•t• would h(' to opt n wide the door for 
thl' e\~asion of thi. statute antl gin.~ it a 1ueaning nt 
nn·ian<'(' with it-. intent and purpo>'e. 

Sial•· 1'. Swallu111, 111 Iowa, 3!1; 
8/alt· 1'. llarn.<, 1~:.' lowa, i8. 

.\ rrgi..;tN<'cl pharmacist has the right to compoull(l and 
. pJI clrn.gs nnd Ht<'clit'ines t Yen though tlwy f'Ontain intoxi· 
<'atinA' liquor, lml he is not privi]('g!'d to ,;ell any prepara­
tinu ol' •·ompoulltl, intoxic·uting in chamrter, tllat might 
hr us£•<1 as u hen•ragt•. 

Sial<' 1'. Ou•gory, 110 Iowa, G~G. 

Srdion :!:ls.) of tlo!' code which govems the sale of 
liquor' h) a phamw•·i>t, rc•tuls in part as follows: 

"l{egist£•re•l pharma!'ists ' ' may buy from ]WI'· 

mit holder.; intoxicating liquors (not in!'luding malt) 
for tlw JHlrpose of c:ompoundiug n1ccli<•int's, tindure~ 
and P:lriH'h that cannot he n•t•d as a hen• rag<•; hnt 
nothing ht••·ein <'ontaim•d shall ll!' constrnecl to 
nuthorizt~ tlw mannfadurp or salp of any preparation 
or c-mnpouwl under any name, fonn or d(l'vice, which 
may h£· us1•<1 as a hcverage and wllich is intoxi!'ating 
in ib ('ltara<'ter. ,, 

Section :?:m.J. of the code provides that the request of 
the applicant for tlw purl'has(' of intoxicating liqnorR, 
mnst stat!' "tlw ndunl purposp for which the request is 
made and for whut U>'e desired". 

Onr snprl'lll<' •·ourt has said: 
"The request for I iquor must stat(' the actual pur­

pose for whieh the request is made and for what use 
dl.'sired. If for medicinal use, it must so state; if for 
rh<·mi<•al or mechanical purposes, the exact purpo e 
and use for which required mu t be specified by the 
pnrchaser. • ·o other construetion can be given the 
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. tatute unle.. we eliminate therefrom the word 
'specified' which wa · placed therein for the evident 
purpose of guarding again. t deception and fraud in 
the sale of liquor." 

StatP v. Szwllum, 111 Iowa, 39. 

In brief, tbe permit holder may sell intoxicating liquor!~ 
for such purposes a are specified in the statute and for 
no other. Persons h ]ding permit" are subject to the 
penalties pre. cribed for owning and keeping liquors with 
unl awful intent, or for keeping and maintaining a place 
in whirh such liquor are sold or kept for sale unlawfully. 

State v. Douglass, 73 Iowa, 279; 
State v. W ebber, 76 Iowa, 6 G. 

·wh n proper reque t s have been made for the purchase 
of intoxicating liquor of a permit holder, the que tion of 
the eller's good faith in making the sale i an i sue, and 
that question i one of fact for the jury. 

State v. Cmnmins, 76 Iowa, 136; 
State v. Ihtff, 76 Iowa, 203; 
State v. Attlman, 76 Iowa, 62 ; 
State v. Gregory, 110 Iowa, page 626. 

If it can he hown that the liquor sold by a pharmacist 
is so compounded with other finbstance a . to lose its dis­
tinctive character a an intoxicant and to he no longer de­
sirable for use as a stimulating b verage and is in fact 
a medicine, then the law has not hc('n violated in making 
the sale. 

State v. Gregory, 110 Iowa, page 627. 

\Vhether or not a pharmat'i«t mad(' sales of liquor as n 
med:< in(', it is competent to show the frequency of the 
sale~;, the appearance of the persons to whom the sales 
were made, whether the sales were made upon a pre­
scription and any other fact which would tend to estab­
lisli the mala fide character of the sale in question. 

State 1.'. Huff, 16 Iowa, 200. 

REPORT OF THE ATTORNEY · GENERAL. 413 

A purchaser from the pharmaci.·t may hl' inh•rrogat •d 
a· to the object of the purcha. e and may be question d 
for the purpo e of howing that the al\egL•d ohjrct was a 
mere pr ten e. 

tate v. Cummins, 76 Iowa, 133. 

~\ pharmacist cannot plt•ad a a defense his lack or 
knowledge that th liquor .·old is into'dcatin~~:. 

'fate· l'. Li11doen, 7 Iowa, 702. 

• ·or can he defend by showi n:; that the liquor sold 
w re for nn innocent pury0s<·. 

Craig t>. Pl~:ilkett, ::! Iowa, 47-!. 

An.· lir:.>.:~J: that contains alcohol is J fined a!\ an into ·i­
rating li11uor (Code section 23 ':.!), and such liquor is in­
to.-i<:ating in law rt>gardlcss of the quantity to be u eu or 
the e. tent to which it is or may be diluted. 

State t'. Yager, 72 Iowa, 421. 

In the recent rase of State v. Colvin et al, 103 N. W., 
96 , the supreme court held that any liquor containing 
alcohol and u.-e•l as a beverage is an iutoxirating liquor. 
'l'hi. is true regardless of the pH cent of alcohol or 
whether or not the liquor is in its effect intoxicating. 
Suflipj('nt to silO"' that the liquor or liquid in question, 
contains some per cent of alcohol and is used as a bever­
nge. Thi dPcision doe not mean that every liquor con­
taining alcohol is ncces arily an intoxicating liquor and 
it ale prohibited by the statute, for it might be shown 
thut the liquor in question was so compounded with other 

uhHtancel-1 as to be no longer desirable for use aR a Rtim­
ulating bev<>rage, and is in fact medicine. Under such 
conditions the sale is not unlawful. 

State v. Laffer, 38 Iowa, 422; 
State v. Gregory, 110 Iowa, 627. 
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In other words, the state would haYe the burden of 
. ·howiug in a pro. ecution of t his character, that the liquo r 
eontainerl '-'Ollle per cen t of a lcoh ol and wa s or migh t he 
u,.;ed H'i a hev rage. Both fact s would be m er e matter ;; of 
<•vide JJc•e upon the t l'i a l. 

In concl u sion it m ay be ta t d that laws regulating the 
,.;ale of intoxicating liquors are r egarded a police regula­
tions, and in thi .. ta te, prohibition i · the rule and p er­
m iss i on t o sell is the exception; and he who claims the 
ri ght to e ll must bring himself within the exception. 

Yours vcr~· re. pectfully, 
LAWRE N CE DEGR\FF. 

CoRONER.- HoLDrNG OF INQUEST- It is the duty of the 
coroner to holrl an inquest only where the pe1·son is 
suppo ed to have died by unlawful means. . 

lioN .. JorrN J. Ih:ss, 
Council Bluffs, lowa. 

OcR :\Ioine. , July 7, Hl00. 

DEAR Rm- Tn replr to your favor of the 3d instant will 
,.;ay that Hedion 51;) of th£> code apparent!~· d fines tlw 
rlutiE>s of a coi·oner a~ to holding inquests upon dec<'a .·£>d 
per. ons. The language of the section indirateA that it is 
hi . official duty to hol1l an inque~t only where t]l(> per. on 
is supposed to have died hy unlawful mean. , or in other 
cases required by law. 

Section 2303 which applie. to insane persons, provides: 
"If a death Ahall oecur suduenly and without 

apparent cause, or a patient dies and his relatives so 
reque t, a coroner's inquest . hall he h ld as provided 
by law." 

This, I think, is the only provision for holding an in­
quest upon deceased insane per ons, except where it is 
believed they have died by unlawful means. 
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ection 3Hi proYide~ that the eoromi' ;;hall hold an in­
'CJU C t and makE> a careful inttniry into the ean~!> of the 

('atb Pf a ]l£>r,·on <>omwcted with tlw workin~ of a eoal 
Ini n£>. 

J know of no proYbion of tht; ~tatnte requiring the 
c or oner to bold an inque:-;t upon tht> bod~ of a ut><>en~ctl 
insane per ,.;on , where !meli 11erson ha.· dil•d from natura l 
c auses, e ither i n a puhlic or priYnte ho.- pital. 

I am , Yom·-; Yery truly, 
Cu \ 8. IV. :'lll:LL.\~ . 

BTOXIOATING Lr UORS- SALE OF MALT LIQUORS BY PHARM· 

AOISTS Permit holders may not lawfully sell or di -
pen ·e malt liquors, oor Luy the arne for the purpose 
of compounding medicines, tinctures or extra.cts. 

Des • [oine.· , .July 10, Hl05 . 
RED H.t:ssELr., E sq., 

]own Stclf{' Pharmac!l Gommi, si011. 
l>E.\R SH! Your fa\'or of the 7th instant n eiYl'cl in 

hich you ask an ollicinl opinion upon the following qn<'s-
"on: 

"Can a register<'d pharma<•i: t, with or without n 
pNmit, >Wll malt liquors containing any alrohnl, if it 
is sold not a, a hcvt'ragl', hut a~ a medicinal prepara­
tion!" 

In reply ther<'to I r spertfully ~nhmit the following" 
an wer: 

The :-;ale of into.·i<'ating liquOI' hr a phamuwi~t is a 
BJK'Cial privil ge gmnted to him to be c.·rr<'iscd only in 

ri<·t !'ompl ian<'l' with the requirPrnent of the . tatntt•. 
.Section 2385 of the code provides as follow : 

"Person~ holding permits may Flell an~ di!!penRe 
into. icating liquors, not including malt hquor , f~r 
pharmaceutical and medical purpot>eK, and to perm1t 
bolders for use and re-sale by them, only for tl~e pur­
poses authorized in this chapter. • Regu1tered 
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pharmacists · ma~- huy from pel'lllit holders in­
toxicati.ng liquor:> ~not incl??ing malt) for the pur­
po;;e N comp:;undmg medtcme , tincture and ex­
t rdt·~F l l•at c~nuot be useJ ·,, a heY rage; but no thin'!: 
herem contamed shall be con~trued to authorize the 
manufacture or sale of any preparation or compound 
under an~· name, .form or device, which may be used 
a. a beverage and which is intoxicating in its char­
acter.'' 

Under the )H'•)visions quoted, it is quite apparent that 
the above queRtwn must 'be answered in the negative. The 
stat.1te is plaii~ ancl in fact does not require interpreta­
tion. Strippeil uf all vet·biage the s tatute says tllat per­
mit holders mn:· m,t lawfully sell or di spense malt liquors, 
nud that r egif; t i'red ]ll!aruuH·i.· ts may not buy malt liquors 
for the purpose of compounding medicines,· tinctures, 
etc. 'l'IJis is the plain intendment of the statute and the 
exce1)tion therein pecifically excludes the sale of malt 
whether the arne is for medicinal purposes or otherwise. 

Your very respectfully, 
LAWRENCE D EGRAFF . 

DRAINAGE- AssESSMENTS OF BENEFITS TO HIGHWAYs- Ben­

efits accruing to highways by the cocstruction of any 
improvement under the drainage act must be paid 
from the road funds of the district. 

HoN. C. W. CmM, 
Estherville, Iowa. 

Des Moines, August 5, 1905. 

DEAB m-Your favor of the 26th ultimo came to hand. 
several days ago . 

I have gone carefully over the provisions of the drain­
age law relating to the assessment of benefits to highways 
thereunder, having in mind at the same time the provi­
. ions of the road law and the control of the road funds by 
the trustees of the township. 
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I can reach no other conclu ion than whenever any high­
way within the drainage di trict is beneficially affected by 
the construction of any improvement in aid district under 
the drainage act, it is the duty of the commissioners to 
classify and assess the benefit accruing to the highway 
in the same manner as benefits to private property are 
classified and assessed under the provisions of the act. 
The controlling idea was clearly in the minds of the legis­
lators at the time of the pa sage of the drainage act, that 
the benefits accruing to highways should be paid from the 
road funds of the district, and it may be that they did not 
carefully consider the possible result of this particular 
provision. 

It is possible that in the practical operation of the law 
the various road funds of the state will not be so depleted 
as to cause serious inconvenience to the township trustees 
or prevent them from keeping the roads of the township 
in repair. In any event I think the construction suggested 
must be given the statute, and that method followed 
under the existing provisions thereof. 

I am, Yours very truly, 
CHAS. w. MULLAN. 

INSANITY CoM,!IISSION-JoDrOIAL FuNCTIONs oF-The find­
ing of the board of commissioneril of insanity is a 
judicial determination as to the sanity of the patient, 
the certificate of the physician appointed by the boa.rd 
to the contrary notwith tanding. 

:Ma. H. A. KINNAMAN, 

Keokuk, Iowa. 

Des Moines, August 9, 1905. 

DEAR Sm-I am in receipt of a letter signed by you, 
Theodore A. Craig and Ed. S. Lofton, commissioners of 
insanity for Lee county, in which you ask me whether the 

IT 
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board of commissioners of insanity bas the power to com­
mit a patient to a state hospital where the examining 
physician certifies that such patient is not insane. 

Without going into the question at length, I will sa~.: 

that the hoard of commissioners of insanity, appointed 
under the provisions of section 2261 of the code, is a body 
Invested with judicial functions; and that finding of such 
board upon the evidence authorized by the prq_visions of 
section 2265 of the code, is a judicial determination as 
to the sanity or insanity of the patient, so far as his com­
mitment to a state hospital is concerned. 

'fhe certificate of the phy~ician appointed by the board 
to make an examination of the condition of the patient, 
is not binding upon the board. It is in the nature of evi­
dence required by statute which the boa1·d should consider 
with the other evidence adduced upon the investigation. 

If upon all of the evidence the board finds that the 
patient is insane, he should be committed to a state hospi­
tal, although the certificate of the physician is to the effect 
that he is not insane. 

A certified copy of the physician's certificate should 
accompany the warrant of commitment, and be delivered 
to the superintendent of the hospital by the she1;iff or 
other person who is charged with conveying the patient 
to such hospital. That is, certified copies of all of the 
records required hy section 2266 should accompany the 
warrant in all cases where a co=itment is ordered. 

I am, Yours very truly, 
CnA.,. \\'. ~1uLL.\:<r. 
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SonooL DisTaroT-IssrrANCK OF BoNos-CoNDITION OF­
School bonds may not be lawfully issued for anv 
purposes except those specified in section 2812 of th~ 
code. 

llfa. Huon H. CRAIG, 

Keokuk, Iowa. 

Des Moines, .August 10, 1905. 

DK-a Sm-Your favor of the 28th ultimo has been on 
my des~ several clays, but pressure of other business has 
prevented me from answering the same before. 

While the question therein asked is not one upon which 
I can express an official opinion, unless the same should 
be referred to me by one of the departments of the state 
I will suggest that I see no way under tlJe provisions of 
rlw Htatut.e for your di"trict to isRne bonds for the out­
standmg mdebtedness referred to, except upon a vote of 
the electors of the district. 

Rection ::!812 specifically provides the purposes for 
~luch school h?nds may be issued Yiz: (1) To pay any 
Judgment agamst the corporation; (2) any indebted­
ness unde1· bonds lawfully issued and redeemable by their 
terms; (3) school tax funding bonds to the extent of 
any lawful schoolhouse tax duly authorized by the vote . 
( 4) school huil!ling. bonds for the purpose of pro,•idi~~ 
funds for the C'rer!ton and completion and improvement 
of S<•Loolhonse' and the pun·hasc of sites therefor 

Rchool bon<ls mm· not he lawfullv i'sne11 fo. . 
· . ·- · I UU\ }JUr-

po.~ps other than those specifier! in the ,rrtion reff'r;·ed to. 
If th_e l"l<•dor" of your cli,trirt at n re~t~Ilar or :;prcinl 
mePbng- c:alled fnr thP purpose shoulrl YO!!' n schoolhouse 
tax snffir1cnt to pay. off the outstmuling indebtedness, 
l:onds rould thrn be !Ssued in anti•·ipation of the collec­
tion of such tax, anrl the procee<ls thf'rPof user! t d " 
c•ha th · 1 1 1 · o JS-rge · e JU< e Jle< ness. I see no othPr wa, of mf' f 
the conditions. I am, · e mg 

Yours very truly, 
C'H.\8. \V. :\fuLLAN. 
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DENTISTRY-0ERTIFIOATE TO PRAOTIOE-The board of 
dental examiners has the power in its discretion to 
restore a certificate fol'feited by tbe holder thereof. 

DR. E. D. BRoWER, 
Le Mars, Iowa. 

Des Moines, August 10, 1905. 

DEAR Sm-I am in receipt of your favor of the 5th in­
stant enclosing a letter of liir. J. Hilsinger, relating to the 
right of Dr. Rebman to have his cel'tificate to practice 
dentistry in the state of Iowa restored to him by the state 
board of dental examiners. 

Under the original dental act a certificate which was 
forfeited by the holder could only be restored upon the 
holder thereof paying to the dental board of examiners 
the sum of twenty-five dollars. This statute recognized 
the power of the state board of dental examiners to restore 
a forfeited certificate, and placed a restriction upon such 
power. The act of 1890, repealing the former law, placed 
no such restriction upon the state board of dental 
examiners, and under the present law I think the board has 
the power in its discretion to restore a certificate which 
has been forfeited by the holder thereof. 

I am, Yours very truly, 
0HAS. W. MuLLAN. 
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MuNIOIPAL CoBPOBATIONs-CoNSTITUTIONAL LIMITATION 
ON INDEBTEDNESS THEREOF-It is held by tbe SU­
preme court of Iowa that the constitutional provision 
that no municipal corporations hall incur indebtedness 
exceeding five per cent of its property, applies to the 
actual va.lne of the property as returned by the a.ssessor. 

MR. c. w. STUART, 
Clarinda, Iowa. 

Des :Haines, .\ugust 21, 1905. 

DBAR Sm-The ca e which you refer to is that of Halsey 
& Co. 1'. Tl>P City of Belle Plaine. The opm10n was 
l1nndcd down hy the supreme court on the 13tlt day of 
July. 

'rhe eiTect of the holding of the court is that the con­
stitutional provi>ion that no munieipul corporation shall 
incur an indebtedness exceeding Ike per cent of the value 
of its property, applies to the actual value as returned by 
the assese01·, ancl not the taxable 1·alue or twenty-five per 
cent of the actual value, under the present law. 

Under this decision all municipal indebtedness which 
does not exceed five per cent of the actual value of th~ 
property of such corporation, is valid, although it exceeds 
five per cent of thP taxable value of SllCh property. 

I am, Yours very truly, 
CIIAS. w. ~{ULLAN. 

INSANE-PAROl>!!: OF PATIENTS -1'bere is 110 statutory pro­
vision authorizing a reference of an application for 
the parole of a.n insane patient bv the board of control 
to the county board of commissioners of insanity. 

DR. w. s. DEVINE, 
).farshalltown, Iowa. 

Des Moines, August 25, 190:). 

DEAR Srn-I am in receipt of your favor of the 21st in­
stant. 
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I find no direct authority in the statute for the reference 
of an application for the parole of an insane patient to 
the countv board of commissioners of insanity, although 
such has been the practice of the board of control for some 
time. It appears to have been a matter oi comity between 
the board of control and the various county boards. 

There being no direct authority in the statute for uch 
act on the part of the board of control, and no provision of 
the statute fixing the compensation of the county com­
missioners for passing upon such application for parole, 
it follows that they are not entitled to charge or receive 
the statutorv fee fL"'{ed by section 2309 of the code for per­
forming the. duties of their office as fixed by statute. 

I am, Yours very truly, 
CHAS. W . MuLLAN. 

MEDICAL PaAoTIOE AcT- ExEMPTION oF PHYBIOIANS FROM 

ExAM£NATION-P.aovisroNs oF THE LAw CoNsTRUED. 

Des Moines, September 6, 1905. 
HoN. ALBERT W. HAMANN, 

Davenport, Iowa. 
DEAR Sm-In answer to your letter of August 29th, I 

will say that I am in receipt of a letter from Dr. Kennedy, 
secretary of the state board of medical examiners, giving 
the history of the Palmer case, and I find that Mr. Palmer 
does not now and never has either applied for or held a 
certificate to practice medicine or osteopathy in the state 
of Iowa. 

Section 8 of the original act passed by the twenty-first 
general assembly, which provided for the examination of 
physicians and the issuance of certificates to practice 
medicine in the state of Iowa, exempted from the provi­
sion of the act physicians who had, at the time ot its 
passage, been in the practice of medicine in the state for 
five consecutive years, three of which had been in one 
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locality; and further provided that such physician should 
furnish the state board of medical examiner. satisfar.tory 
eYidt•nce of such practice, anrl tlwrenpon procure a cl'rtifi­
catc authorizing them to 11rartice medicine in the tate. 

Section 9 of the act prohibited any per on from practic­
ing medicine or surgery in the state unle he had complied 
with the }WO>isions of the act. 

This law continued in force until the adoption of tb~ 

code, and section ~579 of the code is a re-enactment of 
ection 8 with but slight changes. That ection, after de­

fining who ~hall be deemed a practicing physicinn within 
the,mcaning of the act, exempts certain pet·sons f~·om its 
provisions and among them physicians who lmve been in 
the practice in this state for five consecutive years, three 
of which shall have been in one locality. 

~fy view of this provision is that it is a re-enactment of 
scetion S of chapter 104 of the acts of the twenty-first 
g!'ncral assembly, and that the physicians who are 
!'xempted by section 2579 of the code mu t have been in the 
praelice of medicine in the state of Iowa five years prior 
to the fourth day of July, 1886. 

l t cannot be said that any person could acquire a right 
to practice medicine in the state of Iowa after the passage 
of chapter 104 of the acts of the twenty-first general 
asscmhly, without complying with its provisions, as any 
attempt to practice medicine in the state without comply­
ing with the provisions of that chapter was a criminal 
otT<'nse for which the offender could be arrested, fined and 
pnnif'hcd. .\ud it cannot lJe said that the legislatme in­
tcnd<•d that any person, who had been practicing merlicine 
in Yiolation of tl1e provi~ions of rhnpter 104 of the nctR of 
the twcntv-first general assembly, and who hy RO doing 
had com~1ittcd a criminal offense, sl10uld thereby gain 
the right to prnctiee under the exemption provided in sec­
tion 257!) of the code. 
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The true rule must be that the re-enactment of section 
8 of chapter 104: of the acts of the twenty-first general 
assembly, as section 2579 of the code, is simply a con­
tinuance of chapter 104 in force in the state, except as 
amended by such re-enactment. 

This view finds support in 

Central Pac. R. Co. v. Shakelford, 63 Cal., 261; 
People v. Sutter St. R. Co., 107 Cal., 604; 
Ely v. Holton, 15 N. Y., 598; 
]l,fudgett v. Liebes, 14 Wash., 482. 

Also see, Hon~ v. State, 114 Ga., 50, where it is said: 
"In case a statute is re-enacted and some of the 

provisions of the old law are omitted from the new, 
this constitutes a repeal of the omitted provisions; 
but the re-enacted provisions are to be read as part 
of the earlier statute and not of the re-enacted one, if 
they conflict with another statute passed after the 
first but before the last act.'' 

I am, Yours very truly, 
CIIAS. W. ~IULLAN. 

CouNTY RECORDER-The county recorder must report 
quarterly to the board of supervisors, make an annual 
settlement with the board and pay over all fees receiv­
ed by him during the preceding year. 

MR. u. G. DECK, 
Oskaloosa, Iowa. 

Des Moines, September 7, 1903. 

DEAR Sm-The matter concerning which you write is not 
one upon which I can express an official opinion, unless it 
should be referred, to me by one of the departments of the 
state, and perhaps should be referred by you to the county 
attorney who is by law your legal adviser. I will, how­
ever, make the following suggestions: 

The act of the thirtieth general assembly did not change 
. the law regarding the duty of the county recorder to report 
quarterly under oath to the board of supervisors, all fees 
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collected by him, and to make an annual settlement with 
the board on the first Monday in January of each year 
and pay into the county trea~ury all fees received by him, 
ex-cept that he is not permitted to retain any fee received, 
and is to be paid an annual salary as provided in chapter 
21 of the act of the thirtieth general a. embly. 

A fair con truction of section 495 of the code, as 
amended by the act of the thirtieth general a sembly, 
appears to be that the recorder must settle annually with 
the hoard of supervi ors and pay over all fee received 
by him during the preceding year; that he mu t also 
during each quarter of the year report to the board the 
amount of fees which he ha received. If for safety, con­
venience ·and dis11atch of tbe business of his office, he de­
sires to pay over quarterly the fees received by him, no 
obj0etion can be made to his so doing under the provisions 
of the statute. 

It is a well settled rule of law that no public officer· can 
charge fee for any service performed by him, except 
suC'h as are specifically fixed by statute, and section 498 
of the code provides that the recorder shall charge and 
receive for recording each instrument containing four 
hundred worils or less, fifty cents; and for each additional 
one hundred words or fraction thereof, leu cents. Tic is 
not entitled to charge or reC'eive any fees in adilition to 
tbol<c provided for by the ::;ection referred to. 

Tf a dceo transferring both )and ann town Jot1l iR re­
corded in the record of land rlel'ds and also in thl' rl'cord 
of tleedo;; of town lots, under the provision!! of gection :m.u 
of tlw code, I think you would he l'ntitled to charge for 
recording the . ame in both records. 

I am, Yours very truly, 
CnAs. ,Y. MuLLAN. 
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ScHOOL BoARD- POWER TO IlEFINE A ScHooL D AY- It is 
within the power of the board of directors, wi t h the 
consent of the county superintendent, to red uce t he 
number of hou rs of t he school day. · 

M n. T u EODORE SAAM, 
Lake City, Iowa. 

Des Moine , September 7, 1905. 

l> E.\ R Sm-I am in -r ece ipt of your favo r of 
stant. 

the 5th in-

. ' think it i. w ithi n the power of the board of d irector s, 
\1 1th the consent of the county Rnperintendent, to Rhorten 
the number of h ours of a sch ool day in any of the depart­
ments, under the provi s ion~ of section ~773, if the cir­
cumstances warr ant or demand the r educt ion of the sch ool 
hours of the day. 

I am, Yours ver y truly , 
CHAS. \V . M ULLAN. 

CouNTY 'l'nEASURER- SETTLEMENT WITH THE BoARD oF 

SuPERVISORs- CoDE EOTIONs 1416 AND 1458 CoNSTRUED. 

Des ~Joines , S eptember 13, 1905. 
lioN. IIuoo F . GoELDNER , 

Sigourney, Iowa. 
DE.\R Srn-R e plying to your favor of the 12th instant, 

I beg leave to s ay that the vrovi ~ions of ections 1416 
and 14-5 of the code, in my opinion r elate to the settle· 
m_ent required to be made by the hoard of supervi sors 
with the county trea surer soni-annuallv and the credits 
given him for unavailable taxes under. the provisions or 
section 1458 do not in any wise change the character of 
such taxes. If any part of the taxes for which credit is 
given the county treasurer as unavailable, is afterwards 
collected, the tax o collected should be distrihuted among 
the several funds in the same manner as though it had 
never been credited to the county treasurer as being un­
available. 
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I know of no deci ion of the upreme court directly con­
struing the e statute~, but think they are not su~eeptible 
of any other con -· truction thnn the one ugg(' ·ted. 

I nm, Yours very truly, 
CrrA~. \V. ~luLt .. \N. 

OH OOL DIST RI CTS- EFFEOT OF CHANGI NG THE L INE OF 

• C IVI L T owNSHIP oN THE BouNDARIES T nE REOF . 

Des Moine , September 21, 1905. 
IIoN. F . E. NoRTHRUP, 

~farshalltown, I owa. 
DEAR m- I heg leave to acknowledge the r eceipt of 

your ('s teemed favor of the 19th instant. 
In an sw<>r will say tha t the ma tter concerning which 

you write is not one upon which I can expre s an officinl 
opinion, unless the same should be refcn ed to me by one 
of the clcpnrtments of the tate. 

I will, howe,·er, suggest that the status of the ~ehool 
di stricts nnne.·pd to ~!arion township by the board of 
supervisors i. a matter of some doubt, as there is no pro­
visi on of s tatute governing cases of that character. The 
language of ~ection 551 indieates that if the board of 
SUJH.'rvisors l'lumges the lines of any civil township, and 
the lines afl ehangecl eorrespond with those of the eon­
gr<'ssionnl township, it mny cli,·ide an~· Arhool di~trict or 
townsl1ip without a Yote of the el<>rtor:<. It al~o inrlieates 
that if a school di strict is divided, the part segregated 
from the town~hip ceases to be a part of that srhool dis­
trict. 

In the cas<> under consideration, if 1\larion township was 
organized upon the township rliRtrict plan, I think there 
would be no doubt that the territory set off from Linn 
town. hip and annE'xed to Marion, would become a part 
of such township district; but the fact that Marion town­
ship is organized upon the independent district plan leads 
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me to the conclusion that the territory sever ed f r om Linn 
and annexed to :Marion must also organize as independ­
ent school districts, and become a part of the independent 
school district system of Marion township. 

Tl1ere is no doubt of the power and right of the electors 
of such territory to so organize, and tha t such an organi­
zation would be legal in ever y r espect. If done, it will 
be a solution of the question. 

I am, Yours ver y truly, 
CHAS. V\T. MULLAN . 

FISH AND GAME LAW- l!'EES TAXABLE TO AN INFORMANT 

FOR A VIOLATION OF- An informant in any prosecution 
for a violation of the fish and game law is entitled to 
a fee of five doll&rs upon each count upon which there 
is a plea of guilty or jud~ment of conviction. 

MR. w. P. STONE, 

Spirit Lake, Iowa. 

Des Moines, October 16, 1905. 

DEAR Sra- I am in receipt of your favor of the 14th in­
stant. While the matter concerning which you write is 
not one upon which I can express an official opinion, un­
less the same should be r eferred to me by one of the de­
partments of the state, I will suggest that the present 
statute contains no provision which entitles the informant 
to one-half of the fine imposed for violation of the game 
laws. 

Section 2559 provides that upon conviction there shall 
be taxed as a part of the costs in the case a fee of :five 
dollars to the informant, and a like fee of five dollars to 
the attorney prosecuting the case, upon each count upon 
which there is a plea or verdict of guilty and a judgment 
of ·conviction; but in no event shall this fee be paid out 
of the county treasury. 
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Section 2556, which :fixes the penalty that may be im­
posed for a violation of the game law, provides that the 
per on convicted shall stand committed to the county 
jail for thirty days, unless the fine which is imposed by 
the court, and the costs of prosecution, are sooner paid. 

The costs of prosecution referred to in the section last 
named include the fee of five dollars upon each count upon 
which there is a conviction, which should be taxed for the 
ben efit of the informant, and the person convicted should 
be r equired to pay both fine and costs before being re­
leased. The informant is not entitled under the statute 
to any part of the :fine, and Mr. Blackburn cannot under 
its p rovisions have any par t thereof }laid to him by the 
county. 

I am, Yours very truly, 
Cua.s. W. M uL LAN. 

C&IME- ::;ENTENO:a:- E s oAPE OF ParsoNJt&- EXTRADITION­

(1) When any per on escapes from a penal or reform­
atory institution, the period during which he is at large 
may not be deducted from the term of his sentence t2) 
Extradition will not lia for an escaped inebril\te. 

HoN. W. M. STRAND, 

Decorah, Iowa. 

Des Moines, October 25, 1905. 

DEAR Sm- I am in receipt of your favor of the 20th in­
stant. In answer will say that I think the rule is that 
where a person is sentenced to serve a term in any penal 
or reformatory institution, and he escapes therefrom, and 
by his own misconduct prevents the execution of the 
sentence, in whole or in part, the period during which be 
is at large should not be deducted from the term of his 
sentence. He may be retaken, even after the time at 
which his term would have expired had he remained in 
confinement, and be compelled to serve out the term of 
sentence. 
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This ruiP, I think, applies to inebriates who are 
~entcnced to a r<'formatory institution. 

Extradition will not, in my opinion, lie for an escaped 
inehriat<'. It is authorized only in ca~cs where a person 
i~ charged with the commis. ion of a crime. 

I am, Yours very truly, 
C'ITAS, \\'. )fULLAN. 

CORPORATION- ASSIONMIINT Olf 8TOOK-A corporation can­
not by a by-law prohibit or restrict a stockholder 
therein from selling bis stock to whom he pleases. 

RoN. B. F. CARROLL, 
Doo )foines, October 2;), 1905. 

Auditor of State. 
Dun 1-iiR-'l'h<• rule, as established by what is practi­

<'1111.'· an nuhroken line of authorities, is that a ~tock­
llOlder of a ror·porntion cannot be prohibited or restricted 
from selling his stock to whom lw pleases, by a by-law of 
the corporation. Such a by-law is of no force or effect. 
:rlw autlw~·iti<•s l1old, howel'l'r, that, if there is a provision 
m the nrt](' lcs of inc·orporation, or in the•charter of the 
rorporntion, whi<•h r<•stri<'ts thl' snlc of the stock by the 
storkholclcrs, such an article is Yalid and enforcible a~ 
thP r<•stridion arise• with the corporation and is a 

1
;nrt 

of its fuudnmrntal law. 
I am, Yours ,-~ry truly. 

CH l8. "~. )fL'LLAX. 
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LoAN ANn TausT CoKPANias- TtloiR llEPosrTs-LtloiiTATION 
AS TO AloiOCNT-bVRST.liiiNT OF FUNDS- (I) A loan and 
trust company may incur liabilities for time deposits 
to any :<mount not in exec's of its available assets 
exclu•ive of itg capital. (\l) There is no proi'Lion of 
the statute defining or prescribing the cbamcter of 
the investments of the funds of a loan and trust 
company. 

RoN. WM. L. EATON, 
Osage, Iown. 

Des Moine•, October 27, 190;). 

MY DEAR EATox-I am in receipt of your favor of the 
25th instant, and will briefly gi\•c you my views as to the 
matters therein contained. 

First. As vou are aware, ~Pdion 18R9 of the rode 
provid~s that -loan and trust rompanirs may receh-e time 
deposits suhjert to the same limitations as are now or 
may hereafter he prescribed for the r~N·h·ing of ·deposits 
bv stat<' banks. Tl1e limitation upon the r~ceipt of de­
pooits hy state banks is the pro\'ision of sertion 1611 that 
the liability of a corporation •h!\11 not exceP<I two-thirds 
of its capital stock, except risks of in. nrance companies 
and liabilities of hanks not in excess of their amilahle 
assets, not including their capital. In other words, a 
state hank may incur liability for deposits in an amount 
e.1ual to its a\·ailable assets, not induding it• capital. 

Tht• provisions of section 1889 make the provision of 
s<'dion lGll referred to applicable to loan and trust 
companie . I think there is no other pro\ i ion of tatute 
upon the qu<'stion, and the t•onclu•ion must he reached 
that a Joan and trust compnn~ mny in~ur liahilities for 
tim~ deposits to nny amount whil'h i not iu excoes of its 
avnilahle u sets, not inl'luding its capital. 

You are undoubtedly familiar with the proYi ions of 
chapter 65 of the uct of the thirtieth general a sembly, 
relating to the amount of capital rl'quired for the organi­
zation of loan and trUst companies. 
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Second. I know of n o p r ovision of the statute limiting 
a loan and trust company in the investment of i ts funds, 
or requiring that its funds be invested in any particular 
class of securities. Under the statute such companies 
may loan money upon real estate securities in other 
states, and may buy municipal bonds, county and school 
warrants, and securities of like character, either within 
or without the state of Iowa. Such investments have 
been constantly made for many yea r s by loan and trust 
companies in this state, and I have never h eard their 
authority to do so quest ioned. 

I am, Yours ver y truly , 
CHAS. w. MULLAN. 

MuNICIPAL OFFICES- V AOANOY IN-How FILLED-A vacancy 
in the office of mayor and all other elective 
office in any city is filled by appointment by the city 
council thereof. 

Des Moines, November 3. 1905. 
Mn. E. E . TRIEM, 

La Porte City, Iowa. 
DEAR Sm-I am in receipt of your favor of the 2d in­

stant. 
'rhe matter concerning which you write is not one upon 

which I can express an official opinion, unless the same 
should be referred to me by one of the departments of 
the state. I will, however, as matter of courtesy to you 
and to my friends at La Porte City, give you my views. 

Section 1272 of the code, as amended by chapter 41 of 
tho acts of the thirtieth general assembly, provides the man­
ner in which a vacancy in the office of a mayor of a city 
or town shall be filled, as follows : 

'' • • in the office of councilman or mayor of any 
city and all other elective offices, the city council may 
appoint any qualified elector to fill such vacancy, who 
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·hall qualify in the arne manner ns per' ons reg­
uln:Jy elected_ to fill uch office, and , hall hold office 
unhl tlJC quahficntion of the officer elected to fill uch 
Yaea_n~y, who ~bull be elected at the next regular 
m umc1 pal election." 

The <>ffect of thi. statute a amended is that the 
vacancy. occurring in the office of mayor . hould be filled 
by U_PPOmtment by the city council, and 1hc person so 
? pomtcd shnll hold office until th next regular munic­
lpul clrction, al)d until the per!-ion <>hoscn at that election 
lo fill tlw Yacnncy ha · qualified and accepted the office to 
whielt lw is elect d. 

'I'he thon'"'ht whieh appears to have been in the mind of 
t~e legLlature in amending section 1272 was to di pense 
With a special city election for the purpose of filling a. 
vacancy occurring in a city office, and to provide that 
uch vacancy sl10uld be filled by appointment. 
I am, Yours very truly, 

CHA • W. MuLLA.'. 

.·oTARY PusLro- TrrE SEAL-The statute prescribes the 
words which shall appear on tbo seal of a notary 
public and its provisions are mandatory. 

MR. A. E. IRVINE, 

Oelwein, Iowa. 

Des Moines, December 4, l 905. 

DEAR Sm- I am in receipt of your favor of the 2d in­
atant. In nnRW(lf will say that I think the statute or 
Iowa re(Juir('s the words "Notarial Seal" to be engrave~ 
upon the seal of every notary public in the state. The 
statute haR prescribed the words wl1ich Rhall nppear upon 
:<uch seal, and its provisions are mandatory. The en­
graving of other words of like import is not a substantial 
compliance with the provisions of the statute. 

I am, Yours very truly, 
CHA8. W. MULL.llf . 

• 
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EI.BOTIONS-TBB AUBTRt.LIAN BALLOT SYSTB11-PBOVI810!18 

OF TBB J,AW. 

~!R. ('. B. SLEMP, 

Abingdon, Va. 

Des Moines, December 5, 1905. 

DEAR ~Ia-ln answer to your letter of. the 27th ultimo, 
I will sny that the Australian ballot is used in all general 
elections in this state. There never has been any com­
plaint that the rights of the minority have not been fully 
protected under our system. 

In cities and towns the councilmen are the election 
judges. In the country precincts the township clerk and 
township trustees are election judges, object in both 
cases to the rule that all of the judges shall not be of one 
political party, and if all of the city or town counoil or 
the cleric and trustees of a township belong to the same 
political party, the law requires that one of their places 
shall be taken by a competent. penon belonginr to another 
political party. 

In cities and towns special pollee are appointed to pre­
Mrve order and to enforoe the proviaions of the ustral· 
ip. bellot 171t8m. 

o penon -"• d1lfW the neeiving and ooutinr of 
U. balloU, ~ ~ .loitel' or eongrepte or to do arry 
~ or 101iettbw of vote• witllia _. ~ 

41 Olltlli1e door of .. bllilfti.N ... ~ .... 

Any per on who conduct himself in a noi y, riotous 
or di orderly manner at or about the poll so as to dis­
turb th election, or in nit or abuse the clerk or com­
mits a breach of the peace, mu t be at once arrested, 
either by the regular or special police l'r con table of the 
voting precinct. 

Our sy tern work very well in thi state, but it is 
po ible that it would not be succe sful in very large 
cities. 

I am, Yours very truly, 
CIWI. W. Muu •• ur. 

Dnlm•L Bo -The statute prescribel the conditions to 
be inoorporatecl ia an admiDiltrator' or ueeator'1 
boad. 
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CLli:RK oF CouRT- IssuiNG OF MITTIMus-It is the duty 
of the clerk at once wheu judgment of imprisonment 
or line and imprisonment is entered by the court, to 
issue a mittiniUS. 

Des Moines, December 8, 1905. 

~lll. '£110~. JliCJU;"WOPE1<1 

Albia, Iowa. 
DEAlt Sm-I am in receipt of your favor of the 8th in­

stant, and in answer will say that while the question con­
tained in your letter, is not a matter upon which I can 
gi,·c an official opinion unless it should be referred to me 
bv one of the departments of the state, I will call your 
attention to the case of Miller v. Evans, 115 Iowa, 101 
which is, I think, decisive of the question submitted. In 
that case it is said: 

"It waR undoubtedly the duty of the clerk to issue 
mittimus, and of the sheriff to execute the same, 
promptly upon the rendition of judgment." 

This statement refers to a judgment by which the de­
fendant was sentenced to pay fine of $300 and costs of 
prosecution, and to stand committed to the jail of Linn 
county, Iowa, for a period of ninety days, unless said 
fine is sooner paid. 

Under sections 443 and 444 of the code, it appears to 
be the dutv of the clerk at once, when judgment of im­
prisonment or fine and imprisonment until snch fine is 
paid, is entered by the conrt, without waiting for an order 
from any one, to issue a mittimus and place the same in 
the hands of the sheriff for execution. 

I am, Yours very truly, 
CHAS. w. MULLAN. 
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SoFIOOL . DISTRICTS-RESTORATION oF TxRRITORY-,Vhen 

ter~1tm;y has been severed from a school diRtrict tu 
w h1ch It geographically belong', it may be re to red by 
(1) <t concurre~ce of tlte two boards of the respective 
school townships; or(:!) upon a written application of 
two-tbtrds of the electors residing upon the territory, 
with the concurrence of the county superintendent 
and the ?nard of the school corporation receiving back 
the terntory. 

lioN. M. X. GEsKE, 
Elkader, Iowa. 

Des )foincs, December 9, 1905. 

DEAR Srn-I am in receipt of your favor of thP 5th in­
stan~, and in answer will say that section 2792 of the code 
PI'OTidPs two methods by which territory may be restored 
to a s:hool district to which it geographically belongs 
when tt has he"n pre\'iOuRly severed therefrom. 

Fi1:st. By a concurrence of the two boards of the r~~ 
spech\'P school town,hips. 

Second. "C'pon a written application of two-thirds of 
the electors residing upon the territory set off or at­
tached, with the coneurrence of the county superin­
tenden: and the board of the school corporation which is 
tn recetve hack the territory. 

I~. the ~econd method of procedure there must be a 
pebbon Rtf(M<l b) two-thirds of the electors and the con­
currence of the. county superintendent, and the board of 
the school dn;tnd which is to receive the territory. 

In the r".''' of .!ohu.<ton 11. Sa11born there was no con­
current achon of the county superintendent, which was 
necessary, under the method of procedure pursued in that 
ea>e, to trnn,fer the t<•rritory to the chool township of 
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'ununit. 'l'he petition ~igned by the electors of the terri­
torv was presented to the hoard of directors of the inde­
pendent di. trict of anhorn for it concurrence, and 
not to the county uperintendent, as the law requires. 

I ee no conflict between the ca e of Johnston 1: San­
born and the provision of the statute. 

Yours very truly, 
I am, 

HAS. W. M:ULLA~ . 

CouNTY RoAD FuNn-ExP&NDITURE oF-No part of the 
county road fund can be used for paying the members 
of the board of supervisors for committee service, nor 
can a. contract be let to any member of the board for 
a.ny portion of the work for which the tax.1is tt> be 

expended. 
De. Moine!', December 9, 1905. 

lioN. J. B. DuNN, 
Bedford, Iowa. 

])gAR Sm- L am in receipt of your favor of the 29th 
ultimo. In answer will Ray that I see no distinction be­
hn·£,n lhe expenditure of the county road fund levied 
under . ection 1530 of the . uppl ment to the code, and the 
expenditure of any oth r tax levied for a special pur­
po. e by the hoard of Hupervi>-orR under a provil'ion of 
law authorizing tl1e ame. Such road fund, ~o far aR its 
£' ~pencliture is concerned rcstH up the same footing as a 
bridge fund, or a pecial fund to he used for a particular, 

designated purpose. 
In all Rnch cases I think that no part of the fund can 

be used for paying memh rs of the hoard of supervisors 
for committee service, nor can a contract be let to any 
member of the board for any portion of the work for 
!Which the tax is to be expended. Whatever is done in 
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~le n~tnrc of OYer c ing, the work performed by a mem-
er o the board of -upervi or mu ·t b d 

mittee apllOint l b tl . e one a a com­. e< y Ie board, and the compen ation of 
t~ch met~lht•r fot· committ e ~l·n·icc :should be paid under 

tc pronsiOns of section 469 of the c d 
I ]~ f . . o e. 

. now o. no d<>ci>-IOns h£'aring upon lhe que tion hut 
1t >-eems to me th t th . ' a no o er com•lu:ton can be lo ic 11 
reaC'IH.>d than that herein indicated. g 

0 

y 
I am, y ours very truly. 

llA . \V. MULLAN. 

OFFICIAL BoNDS- UIT oN PRIOR TO THl!i "'x }' . .c. PI:&ATION OF 
TH~ ~RM mt on the bond of a county official ma 
be 111 tltuted upon any breach of the obligation of th~ 
bond, although the term of office has not expired. 

llo. ·. W. 0 . BLoon 
KPoknk, Iowa.' 

De :\foines, December 14, 1905. 

I lt \ H Sw r . . f . ' - nm m rec•eipt o your favor of the lGth 
ul tilliO. ,\ n au>-wer ther<>to has b en delay d 

f 
· on account 

o " ·treme pr·<•,.;:ure of bu:ines . 
I '~ill h:iPflr gi''" you my views upon tlte questions 

<'ontain('() m your lt•tter. 

(1!. f ~hi-Jk t)l(' prO\'isionR of S£'Ction 337 applv to alJ 
precnu·t!'l Ill thP <·mmtv alike and tllat tl 1' t f .. d · • 1e IS o JUrors 

rnwn ~~y the hnnrd of snpPrvi~orA must be drawn from 
all tl~t' h t. tnkPn from tlw poll hooks of the variou!! voting 
prl'l'mcts m th£> county. 

_(:!). The quPAtion whether an notion may be main­
~me? upon tl1e hond of a county official prior to the ex­
puat~on of hiR term, depend very largely upon the 
wo~dmg. of the bond. The intention of the obligor and 
obhgee m the bond must be deduced from its language. 
Where the bond requires the official performance of the 
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duty of the obligor during his t erm of office, and there 
has been a failure to per form such duty on the par t of 
the officer such failure i a breach of the obligation of 
the bond 'and action may be maint ained thereon, although 
the term' of office bas not expir ed . 

In Murfree on Officia l Bonds, section 497, the gener a l 

rule is stated as follows : 
" The gen e ral ru1e i s, however , as above stated, 

that wher e the guaranty is for the due performance 
of duty the breach occurs, and the cause of action 
accrue ' wh e n ever the duty is not duly p erformed . '' 

In State ~ . N evin , 19 Nevada, 162, an action was 
brought upon a county treasurer's bond before the ex­
piration of the office for a breach of i ts conditions, where­
bv he fail ed to r etain in hi s po .. e sion a s such treasurer 
the money of the county. In that case a part of the 
money belonging to the county had been stolen from the 
treasurer and his defalcation was admitted. Action was 
brought upon his official bond before the expiration of the 
term of his office and the defense that the action was pre­
mature was ur~ed. The supreme court of Nevada in 
passing upon the question said: . 

"The other positions taken by appellant relahve 
to the time when the cauRf' of action could be com­
menced are wholly untenable. Having admitted the 
defalcatlon and claimed the right to interpo ' e the 
defense inserted in his answer, the state was not 
compelled to wait until the clo e ?f appella~t' ten~ 
of office before commencing an achon upon h1s bond. 

This is the only case I have been able to find which is 
directly in point upon the question, but the principle there 
announced appears to be concluRive. 

(3). In a recent opinion given by me to the treasurer 
of state, I have held that the extension of the term of 
office of all officers whose terms are extended one year 
by the constitutional amendment, is in the nature of a 
new term, and that the bonds given by them for the term 
for which they were originally elected do not cover 

~"""· 
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such exten. ion. Under thi rule every county tren. urer 
who e term of office is e.-tended mu~t give a new bond 
and make a settlement with the count) when he enters 
upon the term created by lhe con titutional amendment 
preri1=ely 11 if ht> were entering upon a new elective term: 
aud he mu"t account for and deliver to himself a hi 
sucre. Ror in office all money which should be on hand 
and held by him as county treasurer. 

I am, Y om·s very truly, 
CHAS. w. M ULLAN. 

PUBUO CBOOLil-POWER OF Bo.&.RD OF DIRECTORS TO OMPEL 

V AC'or.· ATlON- lt i within t he power of the school 
board to exclude children ft·o m the public chools who 
havo not been vaccinated, when there i an epidemic 
or threatened epidemic of small pox, but there is no 
tatute by which a loc;J.l or the state board of health 

may compel persons to be vaccinated. 

1-fR. L. R. )fm'FETT, 

Oelwein, Iowa. 

Des Moines, December 15, 1905. 

DEAR RJR- Your favor of the 5th instant came to hand 
sevt>ral days ago, but extreme pressure of other bu iness 
has prP\'l'llh•d my answering the same. 

There is no Rtatute by which a local or the state board 
of health can compel pertlons to be vaccinated. It is 
within the power of a sehool board to exclude children 
from the public schools who have not been vaccinated, 
when ther iR an epidemic, or a threatenf'd epidemic, of 
smallpox. The courts have never gone so far as to hold 
that children can be excluded from the public schools for 
the reason that they are not vaccinated, under other cir­
cumstances or conditions. 

If there is an epidemic, or a threatened epidemic, of 
smallpox in Oelwein, the board bas the power to exclude 
pupils from the schools who are not vaccinated, but be­
yond that it may not go. 
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Hel!tion :..!. :;:3-a of the "upplement to the code makes the 
parrnts or guardians of children between the ages of 
1-WY •n and fourteen guilty of a misdemeanor if they pre­
VrTit . uch <"hildren from attending school unless a suffi­
ci<>nt reason e.·i ts therefor. But I· do not believe the 
provil'ions of that section can be so far extended as to re­
quire parents or guardian to have their children vacci­
nated that they may attend the public schools where 
vaccination is required by the board, and I think that 
parents or guardians would not be guilty of a misde­
meanor under the provision of the section because they 
failed to have their children vaccinated under such cir­
cnmstancrs. 

The condition presented in your letter is one which ha!! 
not been provided for by the legislature, and as the pub­
lic health and public welfare are of the fir t importance, 
the order of the hoard to exclude the children from the 
public :choolR ~-ohould he <>arried out, even though the 
children were excluded from th public schools under the 
compul ory educational law. 

I am, Your. very truly, 
CRAB. W. :MuLLAN. 

INSANE-RIGHT OF ON.B: CouNTY TO MAINTAIN AN AoTION 

.AGAINST ANOTHER UNDER THE PROVISIONS OF CHAPTER 

16 TITLE 12 OJ!' THE ConE-It is held that such an 
action may not be maintained. 

De. ~IoineR, December 22, 1905. 
lioN. WILLARD H. PALMER, 

Maquoketa, Iowa. 
DEAR SIR-Without going into the questions at length 

which are ubmitted by your letter, I will say-
First. I know of no statute which authorizes a county 

of this state to maintain an action against another county 
for money expended under the provisions of chapter 16 
of title XII of the code and amendments thereto, and 
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under the ruling iu the rect>nt ca-;e ot' talc I' Colligan 
there must, I think. be a pro\'ision of thr "tatntt> author­
izing . urh action h!'fore it can b maintained. 

efolld. l think your con. trucliou of tb provi. ion of 
. ection :!36!1 a to the powet· nntl dutie of the town. hip 
tru t e · acting a a local hoard of l1 alth lhereund<>r, is 
<'Ol'r<>ct; hut I think an action by injnnetion for the re­
moval of the building and to preY<>nt the waters of the 
tremn being polluted, will lie and should be gr!lnted by 

a <'OUrt nnrl I further think tltat the proprietors of the 
renderi~1g work: should be indided if they per ist in 
rnrrying on the lm. ines at the place named. 

I am, Yours v ry truly, 
HAS. IV. Mt:LL.\~. 

JusTIOE oF TRE PEACE- PowER TO APPOINT A Go RDIA 
An LITEM- A justice of the p ace has power to 
appoint a guardian ad litem to defend for a minor in 
a civil action brought before him. 

• [a. L .J. Kna , 
,J I'WPil, low a. 

Des ~foines, December 22, 1905. 

Ih.AR ~m-Without going into the question f'uhmitted 
iu your lrtter at length, I will :;ay that I think it i. with­
in the powpr· of a justice of the peare to appoint a 
gun rrlian ad lit('m to dt•frnfl for a minor in a civil action 
hrought in a ju!-ltic·e court, and that . \U'h guardian may 
hf' appointed upon motion of tlw plaintiff. 

SPetion 3~ ~ provicles that no judgment can he rendl'red 
again t a minor until a cl<•fen. l' i~ made hy a guardian. 
This prm·iE<ion ic; g('ll('ral and applieR ·to inferior as well 
as superior eourts. 
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In Mockl'y ~-- Grey, 2 Johns, 192, and in Bttllard v. 
Spoor, 2 ow., 390, it wa held by the New York court 
~hat a j~stice of the peace ha power to appoint a guar d­
Ian ad litem under a statute containing substantially the 
same provision a our a to the rendition of a judgment 
against a minor . 

I am, Yours very truly, 
CHAS. W. MuLLAN . 

CoNSTABLE- FEES ALLOWED--A. constable is entitled to 
cha~ge for the actual expenses incurred by him in the 
serVIce of a warrant and the conveyance of the person 
arre ted to the county jail, but he is not permitted to 
charge double mileage. 

Des :Moines, December 22, 1905. 
lioN. EowARD S. WHITE 

Harlan, Iowa. ' 
DEAR SIR- In answer to your favor of the 21st instant 

I will suggest: ' 
First. Under the provi. ions of sect~on 1292 of the 

eode a con table is entitled to charge for the actual ex­
p nses incurred by him in the service of a warrant of 
arrest and the conveyance of the person arrested to the 
jail of the county, or the court where such warrant is re­
turnable. The section referred to provides that every 

-officer who shall arre t any one with a warrant or order 
issued by any court or officer hall be allowed the same 
fees and expenses as provided for in case uch service is 
by the sh riff. ubdivision 3 of section 511 provides 
for the repayment of any amount actually paid by the 
sheriff as neces ary exp:mses in executing a warrant. 
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There is no pro ·i ion in ection 459 a lo the xpen ·c 
incurred in c.· cuting a warrant b · a con.·tablt>. He would 
therefore be entitled, under the provi. ions of the ection 
referred to, to charge the actual e.·pense incurred by 
him in e. cutin"' uch warrant. 

S t cond. I think the principle laid down in Rcdfi ld v. 
ht-lby Couni!J, u-l Iowa, 11, i. controlling a· io the ques­

tion of the right of a conotnhle to charge donbl mil age. 
Tn m~· ldler to you of • pril 11, 1 !10:5, I sni<l I knew of 
uo rule of law which permitted n con table to charge 
double mil age. The law permit ev ry constable to 
elwrge five rent a mile for actual travel onlr, and where 
a ron. table has a number of ubpoenn or warrant. to 
pn·e in one ]orality, if l1e were permilt d to charge 

mileage upon ench one of . urh ul1poenn or warrant , he 
would be chnrginrr mileage for distance which hall not 
h PPn actually traveled by him in such ca e. 

I am, Yours very truly, 
CUAS. w. MULLAN. 

HEGISTRATION oF BraTn AND DEATns- It i the duty of the 
re~i, trar of vital statistics to obtain and report to the 
clerk of the district court births and d ath occurring 
within the district during the preceding year. 

Des Moines, December 23, 1905. 

-"lB. R. B. OLDnAM, 
Greenfield, T owa. 

DE R Sm- T am in receipt of your favor of the 21st in­
stant, and in reply will say that the matter concerning 
which you write is not one upon which I can express an 
official opinion, unless it should be referred to me by one­
of the departments of the state. 



446 REPORT OF THE ATTORNEY-GENERAL . 

I will, however, sugge. t that chapter 100 of the acts of 
the thirtieth general assembly covers the entire subject 
relating to the registration of birth and deaths. The 
manner in which births and deaths shall be registered is 
set forth in that chapter in detail, and all act or parts oE 
acis in conflict therewith are repealed by a provision of 
the act referred to. The effect of enacting chapter 100 
of the act· of the thirtieth general assembly is to relieve 
assessors of the duty of obtaining and reporting to the 
clPrk of the district court births and deaths which have 
occurred within their respective districts during the pre­
ceding year, and has placed the duty of obtaining infor­
mation as to such births and deaths upon the r egistrar of 
vital statistics in each district. 

It is not, therefore, nece;;sary for the assessors to a cer­
tain or make a report of births and deaths a t the time of 
the assessment of property in their respective distr icts. 

1 am, Yours ver y truly, 
CIIAS. W. MuLLAN. 

MuLOT LAw- WITH DRAW AL OF NAME F R OM PETIT£ON OF 

CoNSENT- A ny sig ner of a petition of consent for the 
operation of a saloon under the mulct law, may with­
draw his name from such petition at any time before 
it is acted upon by the bpard of supervisors. 

Des Moines, December 28, 1905. 
MR. I. F. DIFENBAU GH, 

218 N. Walnut Street, 
Creston, Iowa. . 

DEAR Sm- I am in receipt of your favor of the 27th m­
stant. Although the matter concerning which you write 
is not one upon which I can express an official opinion un­
less the question should be referred to me by one of the 
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deparbuents of the tate, I mil make the following , ug­
ge tion · as to the law controlling the condition which ap-
pear to exi t: · 

Under the ruling of the supreme court in Green v. 
Smith, 111 Iowa, 1 3, an elector, who ,;ign a petition 
of con ·ent for the operation of aloons under the mulct 
law, may withdraw his name from such petition a~ any 
time before it is acted upon by the board of uperv1sors. 
When, however, the board of supervi ors has acted upon 
such petition its action is an adjudication either that the 
petition is sufficient or insufficient, and if it is found by 
the board to he sufficient the names of tl1e elector sub­
scribed thereto cannot be withdrawn after such adjudi­
cation. 

After the petition bas been adjudged sufficient by the 
board of supervisors it is effectual as to the consent 
given to conduct aloons under the mulct law; until it is 
r evoked or forfeited in the manner provided by section 
~451 of the supplement to the code. 

I am, Yours ver.v truly, 
OHA.S. W. M u LLAN. 
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:ao.rd. of 8duoai1onal :msaminen: 
A teacher may be employed;to lflve lnatr.c:tlon oa aubjectl In 

wblch he waa not e~:amlned.. . .. .. • .. • .. .. .. .. .. .. .. .. .. .. .. " 
State.certlllw•.and diploma' .IU',.ntad oaly upon aamlaatloa 327 

• 
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Board of H ealth: 
~tate: 

May adopt regulations for the inspection of petroleum prodncta .. 
Vaccination may be required of pupila attending the pnbllc 

school• . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... . 393, 
Local : 

Expense~ of quarantine to be J:aid by the public., .. ..... ... , .. . 
Power of to eatabl!sh quarantine against contagions diseases ... . 

Board of Medical Examiners: 
Power to revoke certificates to practice . ..... .. ... ......... ... .. .. 
Power of with respect to issuing aubpoenaa for witnesses ....... . 
Examinations by applicant for certificates to practice; number of 
Power of with respect to granting examination to applicant who Is 

blind or otherwise i Jcapable mentally or physically .... , • , . . • 233 
Board of Superviaora: 

Construction of d.lke and fishway In the drainage of a lake; paid 
from the district drainage fund. ... .. . ... . . . . . . . . . . • • • . .. . . . . 248 

Auditing a nd allowing claims for expenses of an insane patient at 
state hospital when legal settlement Is In a county other than 
from which the patient is sent.... . . . . . . . . . . . . . . . . . . . . . . . . . . . 236 

Duty to furnish county attorney with office ................... ,.. 329 
Disposition of proceeda from sale of swamp lands by.. .. . . . . . . . . 335 
Power of to authorize payment of fees of justices of the peace.... 366 
Void resolution of confers no authority upon county auditor to 

draw warrants............. .. ... . .. . . . . . . . . . . . . . . .. . . . . . . . . . 385 
Power of to grant a franchise . . . . .. .. . . . . . . . ... .. . . . .. . . . . . . . . . 402 
Reports of county recorder to...... ..... ..... ........ . ....... . ... 42( 
Settlement of county treaanrer with . ... .. . ..... .. .......... ...... 426 
County road fund may not be used for paying members for com-

mittee servicea............. ... . .. . . . . .. .. . . . .. . . . . .. . . . .. .. 438 
Board of Truateea: 

Iowa State College of Agriculture and Mechanic Arta: 
Power of board to lease building sites to members of faculty..... 243 
Investment of proceeda from sale of lands; kind of securities..... 372 

Benda: 
Iaaued by the Sanitary District of Chicago......... . . . . . . . . . . . . . . 67 
Qebenture bonds may not be Issued by aavlngs banks............ 128 
Validity of; executed by foreign corporation ...... ....... . ..... 289, 371 
Requirement of put>lic officert to furnish new bonds under biennial 

elect loll amendment ............. ·.·.................. . . . . .. 306 
Issuance of by school district; conditions of..................... 419 
Admhaistratora; conditions of fiud by atatuta,........ . . . . .. . • • . 435 
ault on bond of county official before expiration of term........ 439 

Blliidiq and Loan .&.ooiatiODa: 

Voluntary liquidation of; limitation of ezpen-..... . ...... . ..... 286 

Qapltal Puniahment:) 

HilltOTY ef ..... lllllon In Iowa ••• · • .... • •• •••. . .. • .. • • • • .. • • • • • • • 37.\ 

INDEX. 451 

Capitol Decoration: 

Captlol com minion contract conatrued ... .... . . . . . ... . . . . 211 

Clenaua: 
Cost of transmitting census cards by connty auditor..... . . . .. . .. 185 
Enumeration of; powers of executive council therein.... . . . . . . . • . 256 

Citl• and Towna: 
Power of city council to conatruct bridge .. .. . • . . . . .. .. . . . . . . . . . . 191 
Extenalon of corporate limits; effect on boundariea of school 

district. ........... ........ ............ ............ 194, S95, 427 
The Indebtedness of an Incorporated town does not affect the 

Issuance of bonds by a school district within said limits...... 197 
Liability of railway and acreage property for tax In support of 

public libraries.................. .. . . .. . • .. . . . . . .. .. . . . . . . . '214 
I mprovernents by a city creating a nuisance to alate property 

may be abated...................... . . . . .. . . .. . . .. . . .. . . . . . '267 
Park commissioner may not transfer park lunda for other city 

purp01•es.... .......... . . . . . . .. . .. .. . . . .. .. . • . . . . . . . . . . . . . . 322 
Plat of; approval of by city council... ... ......... ........ . .. . .. 346 
Construction of water works by ; limitation on Indebtedness for... 347 
Ou ty of local registrar of vital statistics to Issue bnrlal perm ita.. 353 
Fire lim ita; power of city council to establlab................ . . . 360 
Towo•hip aueuors; qualification as to residence. . . . . . . . . . . . . . . 374 
Power to levy and collect a tax on dogs... . . . . . . . . . . . . . .. .. .. . . . . 407 
Constitutional limitation on lndebtedneu thereof. .. ............ 421 
Vacancies In officea of; bow filled ......... . . ........ ...... , ...... 432 

Cl vi.l Case a: 
Pending : 

In tbe district court of Iowa ..... ... ... ..... ....... . ... .... . .. . 
In the supremo conrt of Iowa ................................... . 
In tbe United States circuit court Southern District of lows ... . .. 

32 
33 
34 

Disposed of. .. .. ........................................... . ..... . 23,29 

Clerk of Court: 
Duty of In lasuing mittimus...... . ..................... , ..... . 
Report of births and deaths by registrar of vital atatlstlcs .. .... .. 

Coal Kine: 
Dclioltloo of; jurisdiction of the state over ........•. , ..... . 

Oode: 
Sections of construed: 
337 .................. 439 8&3 .................... 401 
360 ................ 289 732 ..................... !15 
-'43 .................. 436 757 ..................... 181 
457 .................. 407 880 .................... 323 
t68 ...... . .......... 261 1118 ................. . ... J48 
49S ................. 421 1071 ..................... 174 
510 ................. 321 1011 .................... 158 
511 .................. 4011 lCIIII ..................... 321 
151 . ................. m 11 ...................... -
815 .................. 3ll8 1183 ..................... 43S 

436 
445 

285 
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1266 .. . ..•• ... ........ 277 
1272 .......... . ...... . 432 
1292 .. . ... . ..... . ..... 444 
1297 .................. 386 
1304. . .. . .. . .. . . .. 38 . 383 
1306·b............... 347 
1311 .. ....... .. . .. .. • 56 
1318 ...... .... ....... 334 
1331. ....... .......... 220 
1333 ......... ........ 114 
133'J ...... ........ .... 215 
1391. . ...... .... .. ... 337 
1393 .... .. . ... .... .... 367 
1403 ........ .. ........ 337 
1413 ... ............ 45, 53 
U16 ......... ... . . .... 426 
1458 .................. 426 
1467 .... ..... ....• • . 396 
1477-d ........ ....... 182 
1482 ...... .. ......... 402 
1530 ........... ..... . 438 
1532 ......... ... .. ... 187 
1533 . .... .... .. .. .... 44 
1540-a ..... ....... 45, 235 
1589 ...... . ........... 379 
1637 . ... •• . •...• . ....• 370 
1675 . ..... . ..... . .... . 310 
1694 ........ .... . . .... 240 
1709 . . .. . . . .. . . .. 161, 204 
1736....... . .......... 39 
1747 ... ... . .......... . 163 
1749 .. ................ 36 
1751. ................. 161 
1765 .... . .... . ........ 326 
1779 ................. 120 
1782 .............. 37, 200 
1806 .. ............ 67, 117 
1808 .................. 121 
1842. .... . . . . . . . .. . . • 223 
1843 . ....... . ......... 252 
1850............. 89, 271 
1856 ....... ... ........ 223 
1889 ......... 254,273, 431 
2180 . . . ............... 283 
2184 ....... . ......... 218 
2209 .................. 179 
2212 ................. 219 
2261. . ........ . ....... 418 
2266 .. ........ .. .... 236 
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P&~re 
2283 .. ...... . . ..... .......... . . 124 
2292 .. .... .. ...... ............ 238 
2303 .. ......... . . . .......... .. 4U 
2309 ............ ............. .. 422 
2385 .... .. .... ............ 379, 415 
2394 ....... . .. .. .. .... .. . ... .. . 411 
2415 . ........................ . . 344 
2448 .. .. .. . ......... .. ......... 35 
2451. .... ....... . ...... .... .. .. 447 
2539 ....... .. ..... .. . .... .. . 46 
2545 . ... ... .... ................ 48 
2548.... . . . . .. . . .. .. . .. . .. . 84. 369 
2551. . . ... .. ............ .... • . . so 
2559 ................... ... .... 428 
2561. ... .... ............ ...... . 51 
2568 ... ... . ............... 338 • 355 
2569 . .................... ..... . 443 
2570 ...... ............... . ... .. 320 
257lL ... .............. .... .... . 393 
2576 . ... ..... . ... . . ........ 168, 233 
2579 . ... .................... 85, 425 
2583 ........................... 233 
2589 ....................... . ... 401 
2629 ..... . ................ . 42, 327 
2647 ...... .. .... . ... . .. ...... . . 243 
2656 ........................... 243 
2691. ................ . ...... ... 166 
2708 .. .. .... .... ... ........... 321 
2727 .... . .......... ...... ...... 311 
2749 .......................... 4C8 
2755 ... . ............ ........ . .. 175 
2757 ...... .................. . 357 
2764 .... .......... .. .......... 1~8 
2791. ... .. . ................ .... 225 
2792 ........................... 437 
2802 ........................... 194 
2806 ......................... 282 
2807 ....... . ............... .... 261 
2814. ... .. . .................... 58 
2816 ........................... 228 
2848 .. ......... .. ... .. ......... 392 
2855 . ... .. ................... 388 
2888-h . . ... ................... 115 
3144 .. ................. . ....... 331 
3188 ................. . .. . ...... 321 
3482 . .......................... 443 
4599 ........................... 366 
4868 ........... . . .. ............ 329 
5682 ... . .. . ....... . .... . ....... 177 
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Collateral Inherit&Dce Tu: 

ReporttnJl of estates subject to, by county attorney; fees for same 181 
Bequests to Home for tbe AJled of Des Moines exempt from pay· 

ment of ...... ...... ....... .... .. . .. ... ... . .. .. .. . .. .. . .. .. 326 
Notice of appraisement ; notes ordered paid considered a.S!ets, . .. . 332 
Real estate loca.ted outside of the state not subject to when fee 

passes directly .... ...... ........ .. ...... . ..... .. . .... , .. .. .. 396 

Commlaaionera of Insanity: 
Judkial fupctlono of.......... . ......... .. .... . . . . . . . .... . . . . . . . 417 

Commlaeioner of La.bor : 
ln•pection of factories and buildings; law construed ........ , . • . 377 

Commitment: 
When term of Imprisonment begins and end a.... , ......•.. , . , . 177 
Term of Imprisonmen t of e•caped inebriate.......... . . . . • . . . . . 304 
Statnte in force a.t time of commitment governs...... . . . . . . . . . . 321 
Duty of clerk of court to i05ue mittimus.... . . . .. . . . .. . • .. . .. . . .. 436 

Common Carrlera: 
lJemurra~te cba.rges of; rules of Western Car Service Associa.tion 

construed... . . . .. . . . . .. . . . . . . . .. . .. . . .. . . . .. . . .. .. . . .. . . . .. . 70 

Convicta: 
01 char~te of from state penitentiary; computation of term of 

commitment... ... .. ... .. .. ... .... .. . . .. ...... ... 177 

Corpora. tiona: 
Pa.yment of subscription to capital stock. .... . . . . . . . . . . . . . . . . . . 64 
Articles of incorporation of savings banks; recitals of ........... 222 
Subscription• to the capital stock of an Insurance corporation, 

when valid.... . .. .. .. .. .. .. .. .. . .. .. . .. .. .. .. .. .. . .. . .. . 238 
Voluntary liquidation of building and loan associations . . . . . . . 284 
Right of loan and trust companies to acquire and hold stock of 

other corporations .. , . .. . . . .. . .. • .. . . . . .. .. .. .. .. .. . . .. . .. 292 
A loreigo corporation may not act as encutor, a.dmbistrator or 

guardla.n .. .. .. .. .. .. . .. .. . . .. .. .. . .. .. • .. .. .. . .. .. . .. .. 370 
By·lawa of may not restrict stockholder from assigning his 

stock . ....... .... .. .... ........ . . ...... ........... ...... 430 
Statute don not prescribe the character of Investment• of tbe 

funds of a. loan and trust company................... 431 

County Attorney; 
Com pen ation of lor reporting eatatea subject to collateral Inherit· 

ance tax ... . .... .. .. .. .. .. .. . ... .. ..... . .. .. .. ....... ... . 181 
Liability of county for office rent, light, fuel, etc, ..... ......... 322,329 
Compensation of ; recovery of money paid llle~tally under a void 

resolution of board of supervisors............. .. .. .. .. .. .. .. 385 
Suit on official bond may be Instituted, when.................. .. 439 

County Coroner: 
Inquest by; when necesaary....... ... .. . .. . .. .. ... .. . ... .... .. .. 41• 
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County Recorder: 
Inst ru m en ts filed for record ; language of may not be changed by 
Repor ts of to the board of supervisors ................ .. ... .. .. . 

Oounty Superintendent: 
Teacher in a public school may be employed to teach subject• In 

which be bas not been exa1Dined .. . . ................. .. ... . 
Coat of supplies for the office of must be paid from county funds 

County Treaeurer: 
Im position of penalty on delinquent taxes . .............•........ 
Certi fi cation as to taxes and assessments due on real estate •....•. 
Compensation of . ....... . . . .......... . . . ...•.. . ........ ~ .. . ...• 
Reports of and settlement with board of supervisors ........•.... 

Crimea: 

42 
261 

53 
367 
380 
426 

Prosecution Instituted at instance of defendant himself; effect of.. 339 
Capital punishment; history of legislation in Iowa.. .. ........... . 375 
Assault with Intent to murder; delivering a poisonous substance to 

be eaten . .. .. . . ...........•............. . ................. , . . 316 
Effect of civil action on criminal prosecution...... . .. . .... . ..... . 391 
Escape of prisoner; time at large In relation to his sentence .. ... 304,429 

Criminal Caaea: 
Submitted In supreme court of low a In 1904·1906 ..... , . • • . . . • . • . 12 
Pending in supreme court of Iowa on January 1, 1906.... .. . . . . . . 21 

Drainage: 
Assessments of benefits to highways; bow paid. .................. 416 

Dama: 
Mai11tenance of fisbway therein.................................. ~9 

Dentlatry: 
CertificAte to practice; power of board to restore forfeited certi-

ficAte . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 420 
Dipsomaniac•: 

See INBBR.IA.TBS. 

Elections: 
Registration of voters tn school districts bavieg a population of 

fiye tbousBed o~ more.... . ... . . . ..... . . . . . . . . . . . . . . . . . . . . . 174 
Notice lor special election to fill vacancy . . . . . . . . . . . . . . . . . . . . . . . . 277 
Vacancy In office In state legislature; biennial election amend-

meet coestrued.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 278 
Necessity for public officers tore-qualify under terms of bleceial 

election amendment............................... . . . . . . . . . 315 
Conditions for phcing names o! candidates on official ballots.... 328 
Computation of time as to filieg nomination papers..... . ........ 333 
Women are qualified electors, whee...... . . . . . . . . . . . . . . . . . . . . . . . 343 
Chaege of residence by incumbent in office is In effect A resig-

nation . . . . . . . . .. . . . . . .. . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . .... .. 355 
Registration of voters required in eaca year of presidential 

election. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . . 356 
Canvass of ballots by board Is directory only.. . . . . . . . . . . . . . . . . . . 397 
Qualified elector; the term defined.... . . . . • . . . . . . . . . . . . . . . .. . . . 401 
Australlao ballot system; stAtutory provisions of.. . . . . . • • • . . . . . 434 

INDEX. 

:Baeheat of X.eda: 

L iability of escheated lands for debts of decedent .. .. ... .. . . . . . . . 323 

ll:D.mination: 

Dentistry : 
Power of board to res tore forfeited cert ificate . . . . . . . . . . . . . . . . 420 

Medicine : 
Number of ezamlnati ons applicant I. enti tled to........ . . 167 
Board m ay not grant examiaatlon to applicant who Is blind .. 233 
Exemption of ph ysicians fro m; conditions of . . . . . . . . . . . . . . . 422 

Pharmacy: 
Cert ificate to practice may not be granted without examination 399 

Tea chers: 
State certificates may be granted upon examluatlon only . . . . 327 
May Instruct in branches not exam ined in . . . .. .. . . . ....... . .. 42 

Executive Council: 
Power to drain and sell meandered lakes.. ......... . ... ....... . . 59 
Power to convey land belonging to state .. . . . . . . . . . . . . . . . . . . . . . . 125 
Payment of co•t of transmittiog census cards.... . . . . . . . . . . . . . . 185 
Powers of In ceasu~ enumeration, ministerial and not judicial.. . . 256 
Power of to condemn land for purpose of constructing dike•. . . . 270 
Power of to prl11t r~ports of executtvo officers of s:ate Inst itutions 311 

E:xemption : 
Statutory provlslo111 relating to exempt property of soldiers, 

sailors and widows of such, apply to property without the 
county of their reside11ce .......... .. ..... . . ... ......... . 

Members of National Guard not liable to pay poll tn . ....... . .. . 
Beque t to Home for tbe Aged of Des Moine• ezempt from col· 

lateral inheritance tax . . . . . . . . . . . . ... . ..... , . ............ . 
Soldiers' and sailors' exemptio11 applies only to residents of tbis 

state . ........................ . .... . 

Extradition: 
See fi'UGITIVBS fl'.aow JOSTICK. 

Pactory Inapectlon: 

Law g•werolag; applle! to cities org 01z~d under special charter 

Parmera' Institute: 

Requlreme11ts necesury to ••cure aid from •tate 

Peea and E.apenaea: 
Open accounts must be kept by auditor and treasurer of state of 

rnonaya received AI fees from atato boards and officera . .. .... 
Insuraece agents' iicease fees paid to auditor of ltAte; bow held .• 
Fees of county attorney for reporting estates subject to collateral 

lnberltauce tax.......... . ............... . ............. .. 
Mileal(e earued by sheriff in aervlni civil proces- btiODIII to 

sheriff ................................................... . 

38 
178 

326 

382 

317 

309 

112 
ISO 

181 

325 
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Payment of by board of supervisors to justices of the pea.ce ... ... . 
Sheriff mast account for fees for seTvices in justice court• . .. .... . 
Fees ta.xable to informa.nt for violation of fish and game law .... . 
Of constable; entitled to be paid .............. ..... ... . ........ .. 

Pqe 
366 
403 
428 
444 

Fire Limita: 
See CtTtBS AND TOWNS. 

Fiah and Game Laws : 

A gun may be seized and destroyed as a public nuisance, when .. 4.6 
An artificial ditch connecting public with private waters comes 

within tbe purview of the game la.w.. .•.. •. .. . . . . . . . . . . . . . . 46 
Jack snipe Is not protected by ..... .. . . . . . . . • . . . . . . . . . . . . . . . . . . 49 
Venue of action in prosecution for illegal shipment of game.. .... 56 
Tbe term •' Waters of the state" construed....... . . . . . . . . . . . . . . . . 340 
The American coot o r mud ben not a game b ird. .............. . .. 358 
Fishways: maintenance of in da.ms ................. . ...... .... 84,369 
Feeo taxable to informa.nt for a violation of ... .. .. . ........ .. . ... 428 

Foreign Corporations: 

Right of auditor of state to impose retalla.tory mea.aures upon 
Insurance companies .. . ..... ........... . .... ......... ... .. 39, 41 

Foreign insurance companies are taxable at two and one-half 
per cent upon gross premiums..... ..... .................... 112 

Power of attorney filed with auditor by foreign insurance com-
pany may not be revoked ..... .. ...... .. . . -.... . .. .. ..... .. 117 

Validity of bonds executed by foreign surety companieo ... ... .. 289 
Power of to act as ex.,cutor, a.dministrator or guardian In this 

state........ • • . . . . . . . • . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . 370 
Fugitive& from Juatice: 

Power of governor to issue requisition for person charged with 
murder by sendiolt poisoned candy tbrongb the mail.... . .. . 336 

Law governing crime in state demanding requiaition determines 
status of....... ... .. . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . 384 

An escaped inebriate is not subject to extradition.... . . . . . . . . . . . . 429 

Hail Inaurance: 
Statute ?oes not limit amount of aasessmenta in such companiaa.. 325 

Home for the Aged: 
1nstitu$ion is charitable a.nd glfta a.nd bequests to are exempt. ... . 326 

Inebriate•: 
Esca.pe of from asylum; period of imprisonment. . .... . . . . . . . . . . 304 
Right of to demand tr1al by jury... . . .. ..............•...... , 368 
E~:tradltion will not lie for esca.ped inebrla.te... • . . . . . . . . . . . . . . . . . 429 

lnu.ne Penona: 
Correction of an erroneous charge to tbe county on the boob of 

the auditor of state ........................•............... 111, 312 
Cost and expenses for the car~, commitment and transportation of 122 
Payment of expenaea for care of; cbar~teable to county of his legal 

reaidence. • • . • . • • . • . . . . . . . . . • • . . . . • • .. . • • • • • • . . . . . . • . . . . . . . . . 236 

INDEX. 457 

Payment of expenses for care and commitment of insane patient 
having no legal settlement in this state . . . . . . . . . . . . . . . . • . . . . 302 

Inquest upon tbe body of by coroner . .. .......... .. . . . .. . .. . .. . . 414 
Commission of insanity; judicial functions of . .... ... . .. ..... . ... 417 
Parole of; power of commis•inners of Insanity therein.. ... ... . ... 421 
Right of one county to sue another for upensaa of commitment, 

etc . ... . ....... . .... . .... ... . .. ... ....... ... .. .. . •.... 442 

Inaurance: 
Power of an insurance company to appoint agents and fiE com-

pensation thereof. . . . .. . . . . . . . . . . .. . . . . . . . . . . .. . . . . . . • .. . .. . . 36 
Tbe auditor of alate may Impose retaliatory measures upon 

foreign Insurance companies doing busi noso in this state .. 39, 41 
Kinds of securities that insurance companies may deposit with 

auditor . ..... . . . . . . . . . ... . . . .. . .. . . . . . . . . . . . . . . .. . . . . .. . . . . 67 
Payment of tnes by foreign insurance company. ............ . .. 112 
Acceptance of secnrities of life Insurance company by auditor.... 117 
Power of attorney filed with auditor by foreign inaurance 

company may not be revoked...... . . . . . . . . .. .. . . .. . . .. . . . . . . ll7 
Feea paid to auditor of state by insurance company; how bald ... 180 
Discriminatlona between persons inaured; law construed......... 199 
Kinds ot Insurance riaks; physician•' liability policy construed; 

the term "accident" defined .. . .. . .. . .. . . . • .. . . . .. . .. . . .• .. 204 
Subscription to capital stock of corporations; when binding...... 238 

Interatate Commerce : 

~ee INTOXICATING LfQUOilS. 
Intoxieating Llquora: 

A saloon may not operate within three hundred feet of a church 35 
Taxation of costs in proceeding to set~:e and cGcdemn .... . . . . . . . . 344 
Right of partoer in drug business to sell.... . . . . . . . . . . . . . . . . . . 373 
Riibt of druggist to sell, in compoundiolt medicines, tinclureo, 

etc . ....... ...... ... •. .... . ... .... ..... .. .. ..... .... . . ... 378 
Wood alcohol not within tbe definition of.................. .. .... 390 
Sales of in relation to intentate commerce.... . . . . . . . . . . . . . . . . . . 394 
Sale of by pharmacists; general principle• of law applicable 

thereto ......... . ..... .. . . .... .. .. .. . . . . .. . . . .. . .. .. .. .. . . . . no 
Pharmacists may not sell or dispense malt liquors.. . . . . . . . . . . . . US 

Joint Beeolution: 
See LRGISLATION, 

.Ju.atlce of the Peace: 
Transcript; certification of to county auditor..................... 366 
Fees received by sheriff for se"!cea performed In s Justice court.. 4(13 
Power to appoint a ~tuardian ad litem...... ... . .. .. . . . . . . . . . . • • . • 443 
Coaotable; fees to wblch he is entitled.... .. .. .. . . . . . . . .. . . . . • . • 444 

Lepl Settlement: 
Payment of costa and e:openses for care, commitment and trans­

portation of laaane person wbo baa no legal •ttlemeat wltbla 
atate ................ . .................................... 122,302 
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LegWation: 
E•senUaLI for valid law under the conatituUon . . . . . . . • . • . . . . . . . . 96 

Library: 
State: 

UneJ<pended balance of annual appropriation must be carried 
over into the succeeding year........... .. . . .. .. .. .. .. .. .. .. 115 

City: 
Tu:ation of railway and acreage property in support of...... . . . . za 

Loan and Trust Companies: 

Amount of capital stock of; examination by auditor of state ;can· 
not conduct a banking businesa.. .. . .. .. .. .. .. .. .. .. .. .. .. . 251 

Powers and privileges of; general statutory requirements govern-
Ing same.............. .. ............. .. .......... ... . . . . . . . 271 

Right of to acquire and hold stock of other corporations......... 292 
Investment of funds by; liabilities for time deposits.............. 431 

Loulaiana Purchase E:rpoaltion Commiasion : 

Appropriations for; bow apportioned and when available. . . . . . . . . 107 
Publication of report; cost to be paid from wbat fund............ 230 

lllarriage Licenae: 

Solemnization authorized in county of issuance......... 330 

Xeandered Lakes and Streama: 

The executive council may determine when any meandered lake 
t:ed shall be drained and Improved...... . ............. ... .... 59 

Cost of building and maintaining dike and fish way in the drainage 
of; how paid . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 248 

Injunction will lie against person or persons attempting to drain 
meandered lake. . . .. .. .. . .. . .. . . . .. .. .. .. .. . . .. .. .. .. .. . .. . . 250 

Land cannot be condemned for the purpose of constructing dikes 270 
Meander lines follow ordinary high water mark in making survey 

of........ ..... ............... .......... .......... ... .... 280 
Riparian owners own to the ordinary high water mark.... . • . . . . . . 288 
Historical review of the subject.................................. 36i 
1'itle to Janda bordering thereon defined ........... ..... .. ....... 405 

Xedlcal Practice Act: 

Board of medical examiners may revoke certificate to practice, 
when . . . .. ...... . . . . . . . .. . . . .. . .... .. . . .. . . . . . . . . ...... ... 85 

Number of examinations of applicant for certificate not limited 
by statute....................... .. .. .. . .. . .. .. .... . .. ... .. 167 

Board of medical examiners may not grant privilege of taking 
an examination to applicant who Is blind . ....... ...... ...... 233 

Exemption of pbyslclana from examination; conditions of.. . . . 422 

Xinee and Xining: 

Definition of coal mine; jurisdiction of lowa ov'r mine working&. 285 

Xulc' ww: 
A aaloon must ceaae ita business whenever a church Is built within 

three hundred feet thereof................................... 35 

INDEX. 

Tu:atiou of costs In proceedings to sei&e and condemn lntozlc:at· 
log liqnors............ . .. .. . .. . .. . . . . . . .. . .. .. . .. .. . .. .. . . 34' 

Sale of intoxicating liquors by drug firm; right& of partner therein 373 
Sales of Intoxicating liquor In relation to Interstate commerce.... 39j 
Sales of intoxicating liquors by pharmacists ..................... ll0,415 
Petition of consent; withdrawal of name of signer therefrom ... ... 446 

-.uniclpal Corporationa: 

See CITmSAND TowNs, Ro,ns AND HIGHwAYS .u<n ScnooL 
DISTRICTS. 

Xutual R-erve Life Inaurance Company of New York : 

Executive Agents' application thereof construed . ........ .... , . . . 36 

Notary Public: 

Seal of; what words shall appear thereon ... , . . . . . . . . . . . . . . . . . . . . 433 

OIJiclal Newapapera: 

What constitute tor purposes of publishing notices and processes 387 
Legal definition of............................................. . 404 

Park Comm!aaioner: 

Pcwer of to transfer park fund for other city purposea............ 322 

Peddler: 

Licen~e of; number required................. . .................. 324 
Selling at wholesale to merchants does not con•titute........ . . . 352 

Penalty: 

See TAXUION. 
Pharmacy: 

Prescriptions; ownership of...................................... 36' 
Permit to sell Intoxicating llqnon; rights of partner thereunder.. 373 
Druggists may dispense alcohol in compounding medicines, 

tinctures, etc.... .. .. .. .. .. .. .. .. .. ..... .. .. .. . .. .. .. .... .. . 378 
Sale of wood alcohol by druggists.. . . . . . . . . . . . . . . . . . . . . . . . . . . 390 
Certificates to practice; forfeiture of.......................... . 3911 
Sale of intoxicatinJl liquors by druggiats; conditions of........... 410 
Malt liquor•; aale of prohibited by law........................... 415 

Pharmacy Oommlaalon: 

Power to grant certificate to practice without examination. . . . . . 399 
Plata: 

Approval ot by a city connell.................. . ................. 346 

Practice or DentlaU,.: 

See DaaTIBTllV. 
~tlce or Xedicine: 

See MantCAL Paacnca Acr A.KD Boi.&D o• MaorcaL Bx.r.wraaaa. 
.Pracitioe of Pharmacy: 

See PIIA.&IUCY. 
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Public Office : 
Removal of me= b er of s tate legislature to anotb:er d istrict causes 

vacancy . · · · • - · .. · · · · · · · · .. · ..... · . . . . •.... . . ... . .. . .. ... 277 , 355 

Biennial election amendment construed a s to vacancy in office in 
state lo g islature.... . ..• . ...... . . . .. ... . ...... •. . . . . .. . . . . 

Extension of term of public officers under the b iennial elect ion 
a mendment . . . . .. . ..... . . . ... . . . . . ... .. ... .. .. .. .. . ...... 306, 

Incompatible offices; member of school board ineligible to the 
o ffice of 'school treasurer ... . ... . . . . • . • . . • . . . . . . . ••. . . •.. • . . . 

Vacancy in municipal offices, b ow filled . ... . .• . ... .... .. . .. . ... 

Quarantine: 
Ez:pensrs of to b e paid by public .. ... .. . ... . .. ... . . .. ... . .. . . . . 
Power of local board of hea lth to establish. .. . . . . . . . . . . ........ . 

R egistrar of Vita.l Sta.tis tica: 

See VITAL S TA T ISTI CS . 

Reg istration of Voto>ra : 
Required in the year of each presiden tial elect ion .. .. . . ........ . 
I n school districts b a vin!l a p op ula tion o f five thousa nd or more .. 

Reade a.n d H ighw-ays : 
Consolid o.tlo n o f road distr ict; bow effecte d . .... .... .. .......... . 
Asses•n•ents o f b ene fi t s to highways accruing by improvements 

under drainage a c t . .. . .... .. ... .. ........... . . . . .. . ... . ... . 
Cou nty' road f und ; expenditure of. . .. . .. . .... .. . . . . . . .. .. . .. . . .. . 

Road Tax : 
T be levyin g, c ollection and expenditure of . . . . . . . .. ••.. .43, 
P roperty with i n a city n ot subject to tax b y to wnsh ip t rustees ... . 

Sao and Fox I n d iana : 
H istory of ti tle to lands held by them . . .... . . ......... . . , . . • . . . 

Saloon : 
May not operate with in thr ee h undred feet of a church . . . .. . . . 
Petition of consent for ; w ithdrawal or name o f s igner . . .... . . . . 

Savings Banka: 
R ight to sell, d iscount and make loan s u pon commercial paper 
R ight to issue debentur e bonds ... .. . .. . .. ... .... . .. • . . .. . . . · .. 
Articles of incorporation of, mus t c ontain what .. ... . .. .... . · 

Schools: 
A teacher may be employed to give instruct ion in subjects in 

which be was not examined . . . ... . .. ..... . . . ... ... . . .. . · · . . · . 
A schoolhouse s ite m ust be located upon an esta blished h ighway. 
Inmates of state in s titutions not coueted in school t;nnmeration .• 
Rents fr om unsold school lands; di spooi tion of ... . ... ...... •.. ... 
Schoolhouse site reverts to owner by reason of non-user. . . . . . . . . 
Schoolhouse tas; bow voted .. . .•. ......•.••.. . ..... · · · · · · · · · · · • 
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School build ing; use of fo r religious services . . . . Paee 
School lands: foreclosure of; pay ment of costs . ... . .'.'.'.~: ·. : ...... '.'.'.38s, ;~! 
Use of building by a sectarian school; determined by electors . . . . 408 
School day ; board bas power to define . . . . .. . . • . . .. . . .. •• . .• . .... 426 

School Di rectors : 

A_ scho~lbouse site must bo loca ted upon an established hi hwa 
L1mit atton on powers of g y 
Duty of in apportioning ·.~-h~~jh~~~~ - ·t;.;.; ~-.;,~-~~ . ~~bdi~;~i~.t~:::: 
Member of board may not be school treasu rer . . ... . 
Power of to permit religious services in school buildj~~· . . ·. · · · · · 
Power of to permit a scb oolhouse to be used for · ~~~;~;i~~ 

purposes . . ..... .. . . ... . . . ... . ... . . . ... . 
Power of to define a school da.y . ... . . · · · · · · · · · · · · · · · · · · · · 
Power of in restoring territory to distri~t .'. : : . .. . . . . . .. · • · · · . · · · · · 

Power of to compel vo.cclnatlon of pupils .. .. .'.'::: :.'.' .' :.'.· .' .· :.'.' .':.'.' 

S chool D istrlcta: 

Registration of vot&rs for school elections 
Boun.daries of changed by extension of th~ . ~~;~~~~;~ · ji~i;; ~~ · ~ 

c1ty or town .... .. . . .. .... ....... . .... .. .. . . .... . . ... .. .. 194, 
An Incorporated town a nd the school district within same are dis· 

tinct corporo.tions as to indebtedness 
Change of boundaries ; lim it of extensio; ~-~d~~ ~~~~j~~· 279i:::::: 
Exttnsion of corporate limits of city or town ; effect on .. . . . . . . .. . 
issuance of bonds by; conditions of 
Restoration of territory; bow same .;.,~; b·~ ;;~~; .' .' .' .': .' .': · .' .': : ::::: 

Sheriff: 

Compensa tion of; mileage ea rned in aerving civil processes bolon~ro 

to 
Fees ~~· j~~;~~~· ~~~r·t~::: .' ::::::::::.::::::::::::::::: :::::: ::::: .' 

Soldiers and Sa.ilors: 

See EXllliiPTION. 

8 ta.te Board of Health: 

!;ee B O .. RD OR H EALTH. 

State Board of Kedioal J:umi nara: 

See BOARD OP M BDICAL &L\IIliMBRS . 

State Induatrial Sohool : 

Commitment of child ren to for what tlma 
Sta.te Life Inauranoe Oompany 

0
0f Indla.na: . . .. ... • •. •. ' . .. . . ... . 

Polley of conotroed aJ to d iscriminations between persous luaured 

State Kilitla : 

Mrrnben of uot liable to pay poll tu . ....•.•.•.. . .•.••.••• . , ... . 
Compensation of members appointed by governor for opeclal pur· 

posea .. . .. . . .•. . •.••••.•••. . .... . ...•••.•.• . .. • ••.. .. • . .•.• 
Le~rialatln control of. . • . . • . . • ................ . .. .. .. . .. . ...... . 
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Surety Companies: 

Validity of bunds executed by corporation organized in another 
state ...•.•.....•.........•...•.•..•••....• , •........ . •.... 289, 37!. 

Swamp Land•: 

Sale o!; disposition of proceeds ....... ,........................... 33S 
Tuation: 

Statutory exemption of property of soldiers, sailors and widows 
of such, applies to property sitaated without the county of 
reaidence of the soldier, sailor or widow. . . . . . . . . . . . . . . . . . . . 38. 

Road taxes are collected by county treasllrer in same manner 
as other taxes ..••................ , •..... . . . . , . .. . ....... , ... 4.3, 186-

Penalty on delinquent taxe111; when imposed . . ......... , . . ....•• 53, 33'7 
Shares of national banks are credits from which valid debts 

may be deducted...... . . . . . . . . . . . . . . . . . . • . . •. . . . . . . . . . . . . . . 54-
A foreign insurance company is tlixable at two and one-half 

per cent on gross premiums.. .. .................. . . . . . . . . . . ll Z 
Payment of taxes under protest; duty of state treasurer in 

relation thereto . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 171 
Members of national guard; liability of to pay poll tu: .. ....... 178-
Liability of railway and acreage property within a city for 

public libraries.... .. .. . .. . .. .. . .. .. . .. .. .. . . 214 
Assessments o( telephone companies u nder section 1331 of code 

held unconstitutional.................................... 22() 
Duty of township assessor to furnish to clerk: duplicate copy of 

assessor's book . .................. .. .... . ...... . , 235 
Apportionment of scboolhocse tax among tbe several sub-districts 281 
Lien for tazes in re lation to lan d becoming property of the state 313 
P roperty of merchants; wh a t subject to. .. . . . . . . . . . . 334 
1'elepbone and telegraph lines; fi ling of map with coun ty 

auditor sbowiog ta:J:ing distric ts......... .... .... ........... . 350 
J urisd ict ion of towosbip trustees to tax property wi thin a city for 

highway purposes.... . .. . ...... . ...... . ... .. ..... 359 
County treasu rer; certifica tion of taze; a nd asse!smeo ts due on 

real eatate by.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 367 
T ownship assenon; qualifica tion of as to residence . . . . . . . . . . . . 374 
Soldiers' and sailors' exemp tion applies only to residents of this 

atate. . . .. . . . . . . . . . . . . . .. . . . . . . .. .. . . . . . . . . . . . . .• . . . . . . . . . . . . 382 
Of dogs; code sections '57 and 458 const rued. . .. . . . . . . . . . . . . . . • . 407 
Aaseaamenta of benefits to high ways under the drainage act .. .. . . 416 

Telephone Oompaniea: 

Tuation of under code sectioD 1331 uncoaatltutional ... . . . . . . . . . 220 
Tu:ation of; fiUna of map with county aadito r showing tuing 

diotrlclo..... .. ........ .. ... .. ................. . ...... .. . . .. . 350 
Franchise for may not be granted by board of supervisors. . . . .... '02 

Townahlp Truate•: 
No gower to tu property within a city for road purpoaes. . ..... . . 359 

INDEX. 

Vaccination : 
See BOA.1D OF HR.U.TH AND SCHOOL DIJl.B.CTOJl9. 

V&eancy: 
See ELXCTIOl"fS AND PuBLIC 0FFICB • 

Vital Statiatic.: 
Registrars of, who are; compensation of .....•.....•....•..• .. .. 
Local registrar; issuance of burial permit .... ·· ..... · · · · · · ..... . 
Deputy regittrar, compensation of .....•.. · ........... · ..... ··· 
Report of regiatrar to clerk of court as to baths and deaths ... · 

Woman'• Suffrage: 

See ELRCTIOl'fS , 
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