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REPORT

ATTORNEY-GENERAL'S OFFICE,
Des MOINES.
To Hon. Leslie M. Shaw, Governor of Towa:

In compliance with the requirements of law, I hereby sub-
mit to you a report of the business transacted by this office
dnring the years 1898 and 1899.

Schedule ‘“A” is a complete list of all criminal appeals sub-
mitted to the supreme court, and the disposition made thereof.

Schedule “B’’ is a list of all the civil cases tried in the
different courts of the state and of the United States, together
with the results of such trials. ;

Schedule ‘“C” is a statement of all criminal and civil cases
pending on January 1, 1900. .

Schedule ‘D’ contains the official opinions; i. e., the written
opinions during the years 1898 and 1899.

STATE OF Iowa, }

CRIMINAL APPEALS.

The policy which was referred to in my last report, of
insisting that all criminal appeals shall be submitted to the
supreme court at as early a day as they can reasonably be, has
been salutary. When it is understood that unnecessary delays
in the determination of appeals in criminal cases cannot be
obtained, very few appeals will be taken other than those
which are thought to have real merit. Under the policy
adopted there has been a material reduction in the number of
appeals coming to the supreme court.

An examination of schedule ‘“A” shows that in comparatively
few cases the judgments of the district courts in criminal cases
have been reversed. This is an evidenca of the distinguished
ability and the care with which the district courts of the state
guard the interests of the people on the one hand, and the
rights of persons charged with the commission of crime on the
other. Itisno less a tribute to the efficiency of the county
attorneys of the state. The state is to be congratulated, upon
the whole, upon the wise and faithful administration of its
criminal laws. As arule, the laws have been well enforced,
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and the expense of their enforcement has been light as com-
pared with many states. There are, without doubt, exceptions
and exceptional caces, bu the results which have come under
my observaticn from the varicus counties of the state lead to
the conclusion that the people have been faithfully served in
the administration of the criminal laws of the state.

Several opinions have Leen filed and judgments rendered by
the supreme court which suggests ttat in certain respects
some changes cught to be made in the criminal code.

The case of State v. Fields, 106 Iowa, 406, is one in which
the defendant was indicted for fraudulent bankirg. He was
president of a national bank, and demurred to the indictment
on the ground that the state could not enact a law to punish an
officer of a national bank for any act done in connection there-
with; that the bank was organized under an act of congress,
and for that reason was not subject to the laws of the state.
This view was sdopted by the district court, and the demurrer
was sustained and the defendant was discharged. The state
appealed, and the judgment of the district court was reversed
(98 Towa, 748). Afterward, the defendant was again indicted,
and upon trial was convicted and sentenced to imprisonment.
On appeal, the judgment was reversed, the court holding that
the judgment on the demurrer to the first indictment was final,
and the defendant could not be tried for the offense of which
he was undoubtedly guilty. There was plainly a miscarriage
of justice through a defect in the law.

The case of State v. Spayde, 80 N. W. R., 1038, illustrates
another defect in the law. The defendant was first. indicted
for forgery in Humboldt county. During the trial he testified
that he signed the forged name in Webster county. The court,
under the provisions of section 5389 et seq., discharged the jury
and required him to give bonds to appear and await the action
of the grand jury in Webster county. He was indicted, tried
and convicted in Webster county, and appealed to the supreme
court. The judgment was reversed, the court holding that the
Humboldt district court had no authority to discharge the jury,
and its act in so doing amounted to an acquittal, and the defend-
ant was improperly put upon trial in Webster county.

Whatever views may be entertained as to the correctness of
the decisions of the court, they are now the law in this state.
The effect of these decisions is apparent. Two persons, unde-
niably guilty of felony, go scot free. The counties are mulct
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in costs for having attempted to bring them to justice. The
fioor is left open for the escape of other offenders under sim-
!lar circumstances. A few changes in the sections referred to
in the opinions filed in these two cases would bring the law in
the respects pointed out more in harmony with the policy of
this state, concerning which it has been said by 1the supreme
court: ‘‘The technical exactness of the common law, as
enforced in criminal prosecutions, whereby many guilty ’per-
sons escap2d the just penalties due their crimes, and which
justly became the reproach of that system of jurisprudence
has been wisely superseded in this state.” ,

The constitution provides that ‘‘ no person shall, after acquit-
tal, be tried again for the same offense.” Under this provis-
ion it cannot be claimed, as a constitutional right, thatanything
short of a genuine acquittal after a fair investigation into the
merits of the accusation, may be urged as a bar t~ *he trial,
In cases like those to which reference has becn i Lhere has
been no trial; certa‘nly no acquittal ia a constituuonal sense,
yet personsindisputably guilty are, under the statute, permitted
to escape the just penalties due to their crimes.

Section 254 of the code authorizes the district judge, after
the defendant in a criminal case has perfected his appeal, upon
being satisfied that the appellant is unable to pay for a repor-
ter’s transeript of the evidencs, to order the same to be made
at the expense of the county. The defendant has no constitu-
tional right to demand that ths expense of his appeal shall te
paid by the public or the county. Whatever is given is gratu-
ity. The provision is probably wise and humane, but rather
extraordinary, and subject to abuse. The district judge is the
one most capable of determining whether the case is one in
which the county should pay for such transcript. I supposed
the discretion was vested in the district judge aloae, but in the
case of State v. Wright, 82 N. W. R., 1013, the supreme court,

- by a majority of one, held otherwise.

In view of this decision, and the further fact that in most
criminal prosecutions where parties can furnish bonds, and
delay is sought, there may be expected two appeals in every
case in which the judge refuses t> make the order. The appeal
in the main case cannot be heard until the appeal from the
refusal of the judge to order a trauscript at the expens3 of the
county be determined. The length of time elapsing before the
sentence is executed diminishes the deterrent effect upon
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offenders. Beside this, additional costs are placed upon the
* county without a cocmmensurate benefit in the safeguards
against the innocent suffering punishment unjustly.

In my opinion, it would be wise for the legislature to amend
section 254 so that the decision of the district judge should be
final. There is very little danger of an injustice being done
to anyone by so doing. He is better able to determine the
matter correctly than the supreme court, from the nature of
the case. The case referred to illustrates this. The supreme
court can, and often does, waive the rule requiring the abstract
and argument 1o be printed. There was no application in that
case to waive the printing of the record. The abstract was
printed and is certified to have cost $353. The argument will
be an additional cost. The transcript did not probably cost
half as much as printing the abstract and argument. It is
absurd to say the defendant was unable to pay for a transcript
when he was able to pay two or three times as much for print-
ing which might have been waived.

The wisdom of the law is at best questionable. But when it
leads to two appeals, with the attendant expense and the long
delay in finally disposing of criminal cases, it should, in my
opinion, be amended so as to avoid such consequences.

The case of the State of Iowa v. E. F. Waite is one of great
interest. Waite was indicted for violating section 4767 of the
code, by making threats to compel one to do an act against his
will. At the time he was in the employ of the United States
pension bureau. He urged, as a defense, that what he bhad
done was in the line of duty as an officer of the United Sta‘es,
and hence the state court had no jurisdiction to try him for the
offense. He was convicted in the district court and appealed
to the supreme court, where the judgment of the district court
was affirmed. He then surrendered himself to the sheriff and
applied to United States District Judge Shiras for a writ of

habeas corpus. 'The writ was granted, and on a hearing, Waite _

was discharged. The opinion of the learned judge held in
substance that the state court had no jurisdiction to try a
United States offcer or agent ‘‘ when the acts complained of
were done ia and about a subject matter within federal juris-
diction;” that even if he exceeded his authority under the laws
of the United States, and the criminal act charged egainst him
was in excess of such authority, yet he is amenable to the
United States alone, and the state courts have no jurisdiction

‘
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to determine the question whether or not the act complained
of as a violation of the criminal law of the state was outside of
the line of his duty as a federal officer. This doctrine is so
far reaching in its consequences that I cannot accept it as the
true doctrine. Suppose a mail carrier, in his daily rounds
about the city, should, without checking his gait, deal a vicious
blow upon every person he meets; it can be affirmed of him
that he ‘‘ was acting under the authority of the United States
when the acts complained of were done, in and about a subject
matter within the federal jurisdiction.” It is obvious that
knocking people down was not in the line of his duty, but it
was done when engaged ‘‘in and about a subject matter
within federal jurisdiction.” If the doctrine announced in the
Waite case is true, then such a man could not be punished for
his crimes. The state court has no jurisdiction to determine
whether or not it was an excess of authority under the federal
law. The United States courts could not punish him for
violating the criminal law of the state. The state might be
rendered helpless if the doctrine were carried to its logical
conclusion.

I appealed from the judgment of the United States circuit
court of appeals, affirming the judgment of Judge Shiras, to

* the United States supreme court, where the case is still pend-

ing.
CIVIL CASES.

Among the civil cases which have been in charge of this
office have been several of no little importance.

An attempt was made to have the law imposing a tax upon
insurance companies declared unconstitutional.

The first case was the Scottish Union and National Insurance
Company v. John Herriott, treasurer of state. The plaintiff
had paid to the treasurer the amount of tax found due under
Sec. 1333 of the code, under protest, and brought an action to
recover the amount paid, alleging that the law under which it
was collected is unconstitutional. It was claimed that the law
was obnoxious to several provisions, both of the state and of
the United States constitutions. A demurrer filed by the
defendant was sustained by the district court of Polk county,
Judge C. P. Holmes presiding, and judgment was rendered
against the plaintiff for costs. The plaintiff appealed to the
supreme court of this state, where the judgment of the court
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below was affirmed, sustaining the constitutionality of Sec.
1333 of the code, which requires a greater tax 1o be paid to the
state by insurance companies incorporated under the laws of
another state than is required of those incorporated under the
laws of this state.

The same question in another form was raised in the case of
Manchester Fire Insurance Company and Thirty -three Other
Companies v. John Herriott, treasurer and C. G. McCarthy,
auditor, in the United States circuit court for the southern
district of Jowa. The complainants filed a bill for an injunction
to restrain the state treasurer from collecting the tax and the
auditor from revoking the certificate of authoricy of said com-
panies to do business in the state, and alleged the statute to be
in violation of the constitution of the state and of the United
States, and also in contravention of the civil rights act of
congress. A demurrer to this bill was filed by the defendarts.
In a very able opinion by Judge Shiras (91 Fed. Rep., 711), th>
demurrer was sustained, the court holding thas it is within the
power of ti e state to exclude foreign insuraance companies from
the state, and if they are admitted, the state may impose such
conditions of admission as it may deem proper.

The complainants have appealed this case to the United
States supreme court, where it is still pending.

The case of the Scottish Usion and National Insurance Com-
pany v. Herriott, has been taken to the United States supr2me
gourt on writ of error, and has not yet been reached for hear-
ing.

These cases reaffirm the doctrine announced by the Uuited
States supreme court, that it is in the power of a state to
impose upon foreign corporations such terms and conditions as
the legislature may deem proper as a pre-requisite for such
companies doing business in the state. The only excepticn to
the rule probably is such corporations as are engaged in inter-
state commerce, or used as ageacies of tae federal government
for performing its proper functions.

THE COLLATERAL INHERITANCE TAX LAW

has been before the supreme court several times for the con-
struction of its various provisions. In re McGhee Estate, 74 N.
W. R., 693, the supreme court sustained the contention of the
state that the so called exemption of $1,000 did not apply to each

of the collateral heirs. Afterward the difficulty of applying the ,
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law and harmonizing its provisions led to the conclusion that it
was the intention of the legislature that no estate, the value of
which did not exceed $1,000, should be subject to the collateral
inheritance tax, and if the estate exceeded $,1000 in value, then
such part thereof as passed to the collateral heirs was subject
t2 the collateral inheritance tax. .

This contention was presented in the case of Herriott v. Bacon,
and the supreme court adopted this view of the law, the case
being reported in the 8lst N. W. R., 710. This decision has
done much to simplify the eollection of the collateral inherit-
ance tax, and obviates many perplexing questions that were
constantly arising under the view that section 1467 provided
for an exemptioa of $1,000 to the collateral heirs.

A suit was brought entitled Ferry, et al, v. Campbell,
alministrator, and John Herriott, treasurer, in the district
court of Pottawaltamie county, to enjoin the collection of the
tix. Judge Thornell held that chapter 28 of the acts of the
Twenty-sixth General Assembly, imposing the collateral
inheritance tax, to be unconstitutional, inasmuch as it did not
provide for notice upon the heirs at the time of the appraise-
mant of the property which was to be subjected to the payment
of the tax. The state appealed from such judgment. After
ths judgment was rendered, chapter 37 of the acts of the
Twenty-seventh General Assembly was enacted, which pro-
vided for the giving of notice. The supreme court adopted the
views of Judge Thornell, that the original act was unconstitu-
tional because of the absence of any provision requiring a
notice to be given to the heirs of the proceedings to determime
the amount of the tax, but the act of the Twenty-seventh Gen-
eral Assembly cured the defect. The case was reversed and
remanded again to the district court of Pottawattamie county,
it being left by the supreme court an open question whether
the so-called curative act would subject the real estate of a
testator which vesied in the collateral heirs at the time of his.
death before the curative act was passed, to the tax imposed by
the original act. The court held that as to the personal estate,,
which was not yet distributed, it was competent for the legis-
lature, by the curative acts, to enforce the tax.

It has seemed to me on principle that there is no distinction
to be made between the personal property and the real estate
Both vest in the heirs or legatees immediately upon the death
of the testator or deceased in the same sense. It is true that
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the personal estate passes to the administrator or executor, as
trustee for the heirs and the creditors, and such personal
estate is subject to the claims of the creditors and the expense
of administration. But the real estate is no less subject to the
payment of debts in case the personal estate is not sufficient to
pay the same. The nature of the tenure of both is the same,
the distributees and devisees or heirs deriving their rights
solely from the statute, and when their rights are ascertained
in closing up the estate, the time at which their right attaches
is referred back to the death of the deceased. Our statute
seems to place the devisees of real estate and tha legatees of
personal estate upon the same basis, except that inasmuch as
the personal estate is subject to waste and diminution, the
administrator is required to take possession .thereof as trustee
for the parties interested therein; but since real estate cannot
be spirited away, the law permits thoss who will probably be
shown to be entitled thereto to take possession thereof, subject
to the right of the administrator or executor to sell the same
in case it be necessary so to do.

Only the estates of such persons as died between J uly 4,
1896, when the collateral inheritance tax law took effect, and
April 8, 1698, when the curative act took effect, are affected by
the question left unsettled in Ferry v. Campbell. But it so
happenes that a number of valuable estates are affected, and
the amount of tax involved is many thousands of dollars in the
aggregate.

In view of the importance of the question, the case of Ferry
v. Campbell will be tried in the court below upon the theory
above suggested, and it is hoped that the state will be able 1o
collect the tax imposed by the Twenty-eighth General
Assembly upon all the real estate passing to collateral heirs

. after the date the act took effect. There is apparently no good

reason why collateral heirs receiving a legacy from the per-
sonal estate should be required to pay a collateral inheritance
tax o the state, when one receiving a devise of equal value in
real estate is exempt therefrom.

CORPORATIONS.

The law requires the attorney-general to examine and
approve the articles of incorporation of different kinds of
insurance companies. This also includes the amendments
that may be filed. The task thus imposed is one of no small
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moment and responsibility. The laws of the state with refer-
ence to insurance, while containing many excellent features,
are difficult of construction, and, as a whole, do not provide
the protection to the people of the state that such Iowa laws
were desigaed to secure.

It seems to have been the wish of different legislatures in
the past to provide an easy means for the incorporation of
various kinds of insurance companies, and to place them under
the control of the state auditor. The prior statutes, many of
which seem to have been enacted for the accommodation of
some persons desiring to engage in some particular or peculiar -
kicds of insurance business, have been codified, and the result
is that our present laws appear incongruous, indefinite and
uncertain. To one who carefully studies the law, it appears
like patchwork.

First, in regard to companies for insurance other than life.

The provisions for the incorporation of a mutual ix'lsura.nce
company contemplate premium netes, which shall be liable ‘for
the losses of the company in an amount equal to the capital
stock required of a stock company, and shall be obtained l?e!ore
the company shall be authorized to do business, the policy of
the law being that no company, unless it has a capital, or an
equivalent thereto, of $25.000, shall be authoriz:d to do the
instrance business authorized in chapter 4, title 9, of the code.
Yet sections 1704 and 1707 permit the parties who put up such
notes to withdraw the same or be released therefrom within
ons year upon the payment of all losses accruing during the
year, notwithstanding the fact that great liability may be
incurred by the company under policies still in force. Persons
who insure become members of the company, and are bouvd
for losses and necessary expenses accruing to the company
during the time they are members in proportion to thei‘r pre-
miom notes. These notes are usually given payable in six
yearly installments, as may b3 called for by the board of
directors. Itis comparatively easy for the persons who launch
a mutual insurance company to withdraw what was intend'ed
as a guaranty for the payment of losses and to give .sta.bihty
to the company, and, by securing premium notes given for
iasurance, to put upon the persons thus insuring the expense
and burdea, not only of losses occurring during the' time that
they are insured, but the expense of the organization of the

company.
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Most insurance companies take a note for insuranca running
six years, 15 per cant thereof payable annually. The 15 per
cent is supposed to be the limit of the premium which is to be
paid annually during the six years. Instances have come to
my knowledge where the company has failed a short time
after such a nots was given, and the maker thereof was com-
pelled to pay the full amount without having received any
practical benefit from the insurance, whi'e those who launched
the company have had their premium notes cancelled and
es:ape with prac ically no loss. Tais is manifestly a wrong,

"but the condition of 1he law is such that there is no power in
this office to prevent it.

The distinction to be made between mutual insurance com-
panies subject to the provisions of chapter 4, of said title 9,
and those mutual companies subject to the provisions of chap-
ter 5 of said title of the code, is not very obvious. The law
intended a distine ion to be observed, but in 1heir practical
Gperation many companies subject to the provisions of said chap-

- ter 5 do the same class of business and in the same way as those
organized to do the business referred to in said chapter 4.
Some companies subject to said chapter 5 have taken premium
notes ard have assumed to do everyihing that might be d . ne
by a mutual company subject to the provisions of chapter 4.
The control and supervision which the law gives to the auditor
over companies subject to the provisions of chapter 5 is very
light, and it is possible, because of the laxity f the law, to
organizs insurance companies the principal purpcse of which
is to raise a fund to pay the salaries of the promoters and
officers, and afford as little protection as possible to the policy
holders. Revoking the certificates of alithority 1o do business
of such a company when it is found to be in an uns >und con-
dition and dces not pay its losses, does not meet the require-
ments of the case, or afford protection to those who have
already taken policies and paid their money.

LIFE INSURANCE COMPANIES AND ASSOCIATIONS.

The law with reference to life insurince is in a worse con-
dition. The statute does not make sufficient distinetion
between the different classes of life insurance companies. It
provides for the incorporation of stock companies and of
mutual companies on the level premium or natural premium
plan. It provides for the incorporation of insurance companies
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to do business on the stipulated premium or assessment plan.
It also provides for fraternal, beneficiary societies and orders
and associations which are, in fact, a kind of an assessment
insurance company, many such fraternal societies, so called,
being organized solely for the purpose of carrying assessment
insurance. :

It is contemplated in section 1798 that another kind of insur-
ance asscciation may be organizad, which is wholly outside of
the control of the law. It is thought, by the average man,
that any corporation or association which insures the life. of
an individual is an insurance company. To the ordinary mind
the excellent provisions of the statute requiring the valuat.i'on
of the policies of level premium or natural premium companies
to be made and securities equal thereto to be deposited with
the auditor, applies to the class authorizad to do business in
the state. People fail to distinguish between an insurt?nce
company and an insurance association, and the different kinds
of insurance organizations. The general claim made that
Towa’s insurance laws are among the bast and most rigid of
any of the states for the protection of the policy holders, is
based solely upon the provisions of section 1774 of the code.
That section, however, applies to only one class of insurance
incorporations, viz., level premium companies. Yet the broad
assertion of the efficiency of the insurance laws of this state
gives a popular confidence and a false sense of seclfr.it,y in
companies which have nothing of merit, and no ability to
make good their contracts with persons insuring with them.

One company which I was called upon to wind up had not
assets sufficient to pay the receiver’s fees. Another company
for which a receiver was appointed, which had been doing a
large business in this and other states, will not be able to pay
10 per cent of the death claims which have accumulated, to say
nothing of the loss to thousands who had paid premiums for
years.

A few persons will organize a mutual insurance company,
either life or fire. They retain the management thereof, and
assume to acquire a property interest in such company because
of their ability to secure re-election of themselves as officers of
the company. It occasionally comes to my ears that the pres-
ident or secretary of a mutual insurance company has sold out
the company to some other person, receiving a monied consid-
eration for resigning as president or secretary and turning over



14 REPORT OF THE ATTORNEY-GENERAL.

the management to the purchaser. I am satisfied there are
cases where persons have made a business of purchasing the
management of stipulated premium or assessment companies
and pretending to consolidate them with some other company
for the profit there is in handling the assessments and wreck-
ing the company or association. Because of the condition of
our law, I have been compelled to approve as conformable to
law many articles of incorporation against which my better
judgment rebels. But I have used my limited discretion as far
as possible to prevent the launching of insurance companies or
associations which I was satisfied would prove a fraud and a
deception upon the people who patronize them.

I am clearly of the opinion that our present laws in regard
to insurance are insufficient to secure the end and the object of
all laws controlling insurance.

OTHER CORPORATIONS.

Section 1640 of the code gives courts of equity full power,
on good cause shown, to close up the business of any corpora-
tion, and authorizes the attorney-general to bring an action in
the name of the state for such purpose. The power to bring
such an action, to wind up the affairs of a corporation doing a
fraudulent business, implies duty so to do. Banking corpora-
tions and insurance corporations and building and loan associ-
ations are, under different sections of the law, placed under the
control of the auditor, and when he finds certain conditions
exist, he is authorized to place the matter in the hands of the
attorney-general, whose duty it is to bring an action to wind
up the affairs of such corporation. I have thought these pro-
visions precluded the attorney-general from taking any steps
with reference to such corporations until he has been requested
80 to do by the auditor.

The duty, however, of the attorney-general, based upon the
section above quoted, undoubtedly exists with reference to
corporations other than the three kinds above named, provided
such corporations are doing business contrary to law or in
excess of their legal authority. While this duty is plainly to
be inferred from the section above named, yet there is no pro-
vision of law by which the attorney-general or the public can
readily ascertain what corporations are exceeding their corpo-
rate powers, or are defrauding the public. Other corporations
than those above named are not required to make any report,

i
i
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save and except they shall file annually, in January, with the
secretary of state, a list of their officers and directors, and any
change in the location of their place of business made by vote
of the stockholders. (Code, Sec. 1612.)

This provision is practically ignored and there is no penalty
provided for a failure to comply therewith. Corporations are
organizad; their articles of incorporation filed; business is done
year after year, and unless the matter comes to the public
notice by reason of the failure of the corporation or some
internal quarrel, nothing is known by the public or any public
officer . of the character of the business that is being done or the
financial standing of the corporation.

The law permits foreign corporations to enter the state and
do business simply by filing their articles of incorporation with
the secretary of state, and corporations engaged in mercantile
or manufacturing business are not even required to do this
much. If foreign corporations are engaged in doing an illegal
business, there is no ready means provided by the statute for
preventing it. :

There is required to be kept no record of the corporatl.ons
doing business in the state, or even the corporations organized
under the laws of the state.

While articles of incorporation are required to be filed with
the secretary of state, there is nothing to show when the cor-
poration ceases to exist, or what its standing may bfs. Under
these conditions it is practically impossible for f:hlS' office to
perform any duty which seems to be impos?d by section 1640,
except in cases where an injured party brings the necessary
information to the notice of the attorney-general and submits
facts to» him which show a good cause for winding up the
affairs of the company. This, however, is never done.except
in case of a disagreement among the managers, or until some
creditor finds he is without other recourse. < .

Not infrequently, residents of Iowa will incorporate under
the laws of New Jersey or Delaware, the laws of which states
are framed apparently on purpose to attract people to the
state for the purpose of securing of corporate charters for the
sake of the revenue which is brought to the state thereby.
‘Their artices provide, as a rule, that the corporation may

" engage in any and all kinds of business which a natural person

i ized whose
may engage in. Some companies are thus organiz
solg pur%?;e is to sell stock therein and gather in the earnings
of the unwary, with no possible expectation of ever returning
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an equivalent therefor, but solely for the purpose of enriching
the iacorporators. It comes to my knowledge that the agents
of incorporations of other states, with their principal places of
business in other states, and possibly the agents of associa-
tions unincorporated, are engaged in different parts of the
state in selling so-called stock or soliciting membership in the
organization which is, in fact, nothing more nor less than a
gigantic confidence game.

The questions are often asked: Why does the state permit
these things? Does not the state control the corporations
created under its laws, and has it not the power to pre-
vent foreign corporations doing business within the state
which are injurious to the people? Is it not the duty of the
officers of the state to weed out the corporations which are
preying upon the people?

Taese inquiries, which are often heard, indicate the popular
belief that the policy of the state is to permit none but legiti-
mate corporations doing a legitimate business to have an exist-
ence in the state. Soms few sections seem to justify this
belief. I am constrained to think that the legislature has
intended that power should be lodged somewhere in the admin-
istration of the state’s affairs to thoroughly stamp out any
corporation which is doing an illegitimate business. The law,
however, falls far short of securing these results. The secre-
tary of state has no power to withhold a certificate of
incorporation in case the fees are paid, and his power so to do
is challenged on every hand. While he may arbitrarily, in
case of a palpably fraudulent scheme being presented, refuse
a certificate of incorporation, yet he does so without any
express provision of the statute to sustain him.

This office has no means of obtaining authentic information
as to the transactions of any corporation, and if such informa-
tion could be obtained from reports, or other official sources,
with the vast amount of work imposed upon this office, with
only one assistant, it would be practically impossible to under-
take the vast amount of work involved in performing the duties
implied in section 1640.

The laws of some states require all foreign corporations to
file their articles of corporation in the state, and to comply
fully with the laws of the state with reference to reporting.
Reports are required annually, showing the condition of the
-companies and the nature of their business. Some states
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require affidavits that the corporation is not a party to any
agreement or trust, and the failure to file such reports and affi-
davits works a forfeiture of their authority to do buisness in
the state, and suitable penalties are provided for doing business
in the state without having a certificate of authority so to do.
Such a law weeds out, without action on the part of the state
officers, many obnoxious corporations, and furnishes a basis for
prosecutions of those corporations which are doing an illegal
or a fraudulent business.

Information has come to me of many instances where an
agent of some foreign corporation or association has visited a
community, selling stock in the corporation or association, the
plans of which, if closely analyzed, are, to all intents and pur-
poses, a lottery—diamond schemes, or schemes which promise
immense returns, but have, in fact, nothing of merit and no
ability to fulfill the promises held out to the people. The
agents themselves may be innocent of any intent to defraud,
they, themselves, being misled as to the merits of their schemes.
I have heard of instances where many thousands of dollars
have been taken out of a community, with never a dollar of
equivalent rendered therefor. Some corporations which are,
under our law, permitted to do business in the state with no let
or hindrance, take advantage of the situation and advise an
open violation of the law, and agree to hold harmless from all
loss such persons as will deal with them.

I may specify an instance of this, by way of illustration.
The American Tobacco company is a foreign corporation,
incorporated, I understand, under the laws of New Jersey. It
is capitalized at many millions of dollars. It manufactures
and sells tobacco in its various forms. It is authorized to do
business in this state without even filing a copy of its articles
of incorporation. It has the benefits of the markets of this
state, and pays not one dollar of tax. It not only violates the
laws of the state with reference to the sale of cigarettes, but
has given certain printed and written guarantees to our own
citizens that it will hold them harmless from all fines, costs
and expenses if they will sell, in violation of law, cigarettes
manufactured by said company. Its wealth and immense busi-
ness enables it to make special contracts with the express com-
panies by which the express companies carry, or pretend to
carry, each little five-cent paper box of cigarettes as a separate
package for shipment, the tobacco company pretending that

2
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each little paper box of cigarettes is an ‘original packageyd
and its sale is protected by the commercial clause of the Unite
States constitution. On such a shallow pretense fa.nd trans-
parent evasion, because of the wealth and power (.lerlved there-
from, not only the law prohibiting the sale of cigarettes, but
also the law imposing a tax thereon, have been dead let-t'ers.
Respectable dealers in tobacco who, as good citizens, def:hned
to violate the laws of the state, have been threatened with an
unfair competition unless they would sell the cigarettes of the
American Tobacco company. The result is that a foreign cor-
poration has, in effect, set at naught the laws of the state, and
has induced or forced hundreds of our citizens to become
chronic law-breakers, and the counties and municipal corpora-
tions of the state are deprived of the revenue provided for by
section 5007 of the code. It is unquestionably true that a
determined and persistent prosecution of all offenders by the
local authorities would be successful in securing obedience to
the law, but it seems to have been assumed, from the bold
defiance of a powerful corporation, backed up by its guaranty
to the law-breakers, that it has solid ground to stand upon,
and the local officers have hesitated to involve their counties
in the costs of making what they thought would most probably
be a losing contest. Hence, no regard seems to have been paid
to the law throughout the state.

It ought not to be in the power of any corporation, however
wealthy and powerful, to thus set at defiance the state, while
it is reaping a rich harvest from its markets. Other instances
could be named where foreign corporations have pursued a
similar course in utter disregard of the law of the state. Under
existing laws it is impossible for this department to remedy
the evil. The law gives no adequate remedy, nor are the
facilities at the disposal of the attorney general sufficient to
enable him to take any steps to correct the evil.

It would, in my judgment, be wise to enact a law requiring
all corporations organized under the laws of any other state,
as a prerequisite to their doing business in this state, to file
their articles of incorporation with the secretary of state, and
pay a fixed fee therefor, and if the business sought to be done
be legitimate and in accord with the policy of the state, that a
certificate of authority to do business be issued; also requiring
foreign as well as state corporations to file a report anvually
showing the nature of the business transacted, where the busi-
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ness is conducted, the financial standing of the company, and
such other facts as may be deemed best; also to file an affidavit
by the proper officers showing whether or not the corporation
was engaged in any pool, trust or combination, or in aoy man-
ner violating the laws of the state. Provision should be made
for the service of process upon all corporations doing business
in this state. Proper punishment should be provided for any
corporation or agent thereof doing business in the state with-
out authority has first been obtained therefor. Legislation
along this line would accomplish much to enable the attorney-
general to discharge the duty that seems to be imposed upon
him by section 1640, as well as the duties imposed upon him by
section 5067. Imposing duties upon the attorney-general and
providing no adequate means for the performance of those
duties is certainly unjust. There should be either additional
legislation to enable him to discharge the duties, or the sec-
tions of the statute imposing the duties should be repealed.

MONEY RECEIVED.

The only money collected by me for the state during the two
years covered by this report has been the sum of £104.50, col-
lected March 10, 1898, from the estate of George Ridinger,
insane, for his support in the Mt. Pleasant hospital as a' state
patient. This sum was paid immediately to the treasurer of
state, I holding his receipt therefor.

COSTS IN CRIMINAL CASES.

As a rule, the persons charged with crime who appeal to the
supreme court have no property or estate from which the costs
incurred by the state in the supreme court can be collected.
The exceptions to this statement are so few that apparently no
effort has ever been made to collect the costs to which the state
has been put in printing abstracts and arguments in the
supreme court. There are exceptions, however, and I am sat-
isfied that judgments for costs have been rendered in the
supreme court in many cases, which, if they were investigated,
could now be collected. In many instances parties who were
worthless at the time have undoubtedly become the owners of
property. The aggregate amount paid by the state in years
past for printed abstracts and arguments is no inconsiderable
sum. A systematic attempt to collect all the outstanding costs,
or as much as possible in such cases, I am satisfied would result
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in the recovery of many thousands of dollars to the state of
Iowa.

The labor of collecting cannot be undertaken by this office
with the limited force at its disposal. If additional assistants
were provided for this office as hereinafter suggested, the inter-
ests of the state in this respect could be better protected.

PRINTING OF ABSTRACTS AND ARGUMENTS.

In criminal appeals where the appeal has been taken by the
state, and in all cases where additional abstracts are required,
such abstracts and additional abstracts are required to be pre-
pared by the county attorney. Many times it is very desirable
to have an argument in a criminal appeal furnished by the
county attorney who tried the case. The abstracts and addi-
tional abstracts which are furnished by the county attorneys
are now sent to this office and the printing thereof is done by
the state printer. It is generally better for one who prepares
an abstract to proof read his own abstract. There is no reason
why the printing of abstracts and additional abstracts in appeals
should not be printed in the county from which the case is
appealed. It is far more convenient for all parties connected
with 'this office to have such printing done where the proof may
be readily read by the county attorney who prepares the
abstract.

Occasionally, because of the press of work with the state
printer, or other eauses, an argument or a brief which is
required at a certain time cannot be prinfed in time, ana a few
instances have arisen where cases have been continued because
‘thereof. In one instance the court refused to hear a petition
for rehearing where the printing thereof delayed the service
beyond the required time one day. The annoyance of this has
been as little, possibly, as could be hoped for where the work
‘must necessarily be done at one office, and that office under
equal obligations to other officers who are equally insistent. I
am satisfied that if more latitude were given to the attorney-
general with reference to the printing of abstracts, briefs and
arguments, it would be better for the service of this depart-
ment, and would be less expensive to the state.

SHALL THE STATE PERMIT ITSELF TO BE SUED?

In my last biennial report I called attention to the hardship
which often occurs to citizens because of the fact that there is
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no provision of law authorizing the state to be made a party in
any civil suit. Very frequently cases arise where a judgment
is obtained or a fine imposed or a bail bond given which
become an inferior lien upon real estate covered by a mortgage
previously given by the judgment debtor or surety on the
bond. In the foreclosure of such mortgages there is no pro-
vision for foreclosing as against the state. The judgment or
claim of the state remains as a cloud upon the title. The state
is not called upon to redeem. Its lien never becomes barred
by the statute of limitations, and the result is that a cloud
remains upon the title of real estate through no fault of the
mortgagee thereof, and no method is devised for removing such
cloud. Many cases of this nature cccur, some of which have
elements of real hardship. Wherever the state has no substan-
tial interest to be protected, no good reason exists for preserv-
ing a lien upon real estate which affords it no benefit and is a
positive injury to the owner of such real estate.

I, therefore, renew my recommendation that where the title
of real estate is involved, and the question is one of priority of
liens, that a law be enacted authorizing the attorney-general to
appear in behalf of the state to the end that its claims in the
real estate may be cut off by foreclosure, in proper cases, the
same as if it were a private party.

NEEDS OF THIS OFFICE.

The duties imposed upon this office have increased yearly
for a number of years. The increase of population and wealth
of the state naturally augments the work of this office. Nearly
every legislature creates some new board or commission or
establishes some state institution, which adds somewhat to the
labors imposed upon this office. The help supplied and the
facilities for performing the work have not kept pace with the
increased responsibilities and duties.

There is urgent need for a regular deputy, and such a sal-
ary should be paid as would secure the services of a competent
atsorney and justify him in devoting his entire time and ener-
gies to the work of the state. An experience of five years in
this office, to which I have devoted all my time and best ener-
gies, justifies me in saying that the best services cannot be
rendered the state with the limited help furnished this office.
Many important questions must be determined without time to
make a careful research of all the authorities and give the
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matters the deliberative, careful thought which they deserve.
_From the necessities of the case, too much routine work is
lmpos?d upon the head of the department, taking his time and
attention away from the more important matters and difficult
problems which are ever arising. One occupying this position
and trying to perform the duties imposed must, in a large
measure, cut himself loose from social and political duties, and
often deny himself vacations and recreations imperatively
den'mnded by the laws of health. I do not think it the best
policy for the state to demand so much of any of its officers or
agents. There should be, in my judgment, sufficient assist-
ance furnished to this office so that the attorney general may
b'e relieved of much of the details and minor matters, and more
time and care be given to the more important questions which
are constantly presented to him.

There is now allowed by law for an assistant for this office
$1,200 per year, and no more. The salary of $1,200 per year is
wholly insufficient. If a comparison is made with other
departments of this state, we find that some clerks without a
professional training or education are receiving $1,500. A
deputy is provided for most of the state officers: with a salary
of $1,500. It is just that a deputy attorney-general or an
assistant, who in addition to the education demanded in other
departments, must have a legal education and an experience in
order to be efficient, should receive not less than is paid in
other departments. Under the present conditions, there is an
unjust discrimination against this department. No other
department of state government has so little help, and in none
is the entire force kept so constantly engaged in the strenuous
effort to perform the duties imposed upon them. I can speak
freely in regard to this because I personally would reap no
benefit from any changes which I recommend.

Other states deal more fairly with the attorney-general’s
office. Minnesota, with a population of only about two-thirds
of this state, furnishes an assistant attorney-general at a salary
of $2,000, and two law clerks at a salary of $1,800 and $1,500
respectively. Michigan, with but little more population,
furnishes an assistant at a salary of $3,000 and such extra help
as the board of auditors may allow. Nebraska, with a popula-
tion of less than two-thirds that of our state, pays the deputy
attorney-general $1,800 per annum. Colorado, with less than
one-third the population of this state, pays the deputy attorney-
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general $2,250 per annum and an assistant the same salary.
Indiana pays the attorney-general a salary of $7,000 and the
deputy and assistants to the attorney-general $4,200 per
annum.

The secretaries of certain boards and commissions of this
state are allowed by law $1,500 and one $2,000. Two thousand
dollars is the smallest salary that should be paid to an assist-
ant attorney-gereral. With such a salary a competent man
could be obtained who would devote his entire energies and
time to the labor, which is imperatively needed to secure the
best results for the state.

There are at present no fees authorized to be collected by
this office. In examining and approving articles of incorpora-
tion, in many instances, the attorney-general is required to
perform services which are beneficial to the incorporators, for
which lawyers in practice would charge a fee of $50. If he
refuses to approve the articles of incorporation he must inform
the parties of his objections thereto, and give the reasons for
such objections. In many instances the articles are then
re-written, and come to him again for his examination and
approval. Some articles are long and complicated, and require
a great deal of time in order to give them a careful examina-
tion. If a law were enacted authorizing a fee of §5 or $10 to
be collected for the examination of articles of incorpora‘ion,
and paid into the treasury of the state, an income would be
provided more than sufficient to pay the deputy, or an assistant,
the reasonable salary above suggested.

Again, the attorney-general is required tobring action to wind
up the affiairs of banks, insurance companies and building and
loan associations when the matter is placed in his hands by the
auditor of state. Private parties receive the benefit of such
service. There is no good reason why a reasonable fee for
such services should not be taxed by the court before whom
the case is tried, for the benefit of the state. If such services
were rendered at the instance of a stock holder or a creditor, a
fee would be taxed and made a charge vpon the property
of the company for which a receiver is appointed. It is no
hardship upon any interests to have taxed in behalf of the
state such reasonable fee as would be otherwise taxed if like
services had been rendered by an aftorney employed by
parties interested.
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But whether the suggestions in regard to fees to be charged
in behalf of the state be wise or unwise, the fact remains that
there is imperative need of a permanent deputy in the office of
the attorney-general, who should be paid a salary commensurate
with the labor and responsibility imposed upon him.

The office is also in need of a set of United States Supreme
court reports. The high authority of the court, and the wide
range of subjects covered by said reports, make them indis-
pensible in the office of every practicing lawyer. They should
be near at hand for ready reference in the investigation of
questions of law. The small cost of the United States reports
does not justify the inconvenience of being obliged to go or
send to the state library whenever a reference to the reports is
needed. They are needed at times when access to the state
library cannot be had, or the particular report wanted is in

‘use elsewhere. I have found it very inconvenient and at times
annoying to be deprived of such reports.

During the period covered by this report my assistants have
been, first, Mr. W. H. Redman, and afterward, and at the
present time, Mr. Chas. A. Van Vleck, to both of whom I, as
well as the people of the state, are indebted for faithful and
efficient service, Respectfully,

MiLTON REMLEY,
Attorney- General.
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SCHEDULE “A”

The following is a list of criminal cases submitted to the
supreme court, and also rehearings asked during the years 1898
and 1899 and the final disposition of the cases.

State v. Henry Abley, appellant.
Defendant was convicted of burglary; appealed from Franklin county,
Modified and affirmed October 3, 1899.

State v. Mary Aiken, appellant.
Defendant was convicted of abortion; appealed from Poweshiek county,
Reversed December 12, 1899.

State, appellant, v. E. E. Alverson.
Defendant was convicted of embezzlement; appealed frem Iowa county.
Reversed April 8, 1898.

State v. Charles Austin, appellant.
Defendant was convicted of assault with intent to commit rape; appealed
from Polk county. Reversed October 5, 1899.

State v. John Baker, appellant.
Defendant was convicted of assault with intent to commit rape; appealed
from Story county. Affirmed October 4th, 1898.

State v. A. M. Bauguess, appellant.
Defendant was convicted of indecent exposure of person; appealed from
Lee county. Affirmed October 4, 1898.

State, appellant, v. Wm. Beardsley.

Defendant was indicted for using mill-dam without fish-way; and was
acquitted by the district court of Mahaska county, The state appealed and
the judgment of the court below was reversed May 16, 1899. Law held
valid.

State v. Adolphus Beasley, appellant.

Defendant was convicted of breaking and entering; appealed from Rings

gold county. Affirmed October 27, 1898,

State v. Christina Behrens, et al, appellants.
Defendant was convicted of murder by poison; appealed from Scott
county. Affirmed May 27, 1899.

State v. Theodore Bertoch, appellant,
Defendant was convicted of murder by poison; appealed from Clinton
county. Reversed May 27, 1899. Petition for rehearing submitted October

6, 1899, but, not decided January 1, 1900.
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State v. Geo. Bess, appellant.

Defendant was convicted of seduction; appealed from Dallas county.

Reversed December 14, 1899.

State v. Edward Burke, appellant.
Defendant was convicted of assault with intent to commit great bodily
injury; appealed from Benton eounty. Affirmed April 5, 1899.

State v. W. H. Burling, appellant.
Defendant was convicted of forgery; appealed from Fayette county.
Reversed October 6, 1897. Petition for rehearing was filed January 23,
1898, and overruled February 3, 1898.

State v. D. W. Burns, appellant.

Defendant was convicted of perjury; appealed from Sioux county.
Affirmed October 27, 1898,

State v. Joseph Burns, appellant.
Defendant was convicted of seduction; appealed from Dubuque county.
Affirmed April 5, 1899. Petition for rehearing was filed April 28, 1899, and
granted October 14, 1899. Case still pending on petition.

State v. Wm. Burns, et al, appellants.
Defendants were convicted of burglary; appealed from Buena Vista
county. Affirmed October 20, 1899.

State v. J. H. Bussamus, appellant.

Defendant was convicted of nuisance; appealed from Sioux county.
Affirmed April 6, 1899.

State v. F. L. Butts, appellant.

Defendant was convicted of adultery; appealed from Fremont county.
Affirmed April 5, 1809.

State v. Charles Carnagy, appellant.
Defendant was convicted of assault with intent to commit rape; appealed
from Linn county. Reversed October 20, 1898.

State v. John H. Cater, appellant.
Defendant appealed from order of district court of Winneshiek county

refusing to order transcript, abstract and argument at the expense of the
county. Affirmed October 3, 1899, :

State v. John H. Cater, appellant.
Defendant was convicted of murder in the second degree; appealed from
Fayette county. Affirmed October 28, 1899

State v. certain intoxicating liquors and Anton Gordon, et al, appellants.

Verdict was rendered to the effect that the liquor was owned or kept for
the purpose of being sold in violation of law, and should be destroyed;
appealed from Worth county. Afirmed October 6, 1899.

- State v. Marion Chaney, appellant, ;
Defendant was convicted of adultery; appealed from Dallas county. Sub-
mitted October 3, 1899, but not decided January 1, 1900.

State v. E. J. Chingren, appellant.
Defendant was convicted of obtaining money under false

; pretenses;
appealed from Webster county. Affirmed April 8, 1898, $ )
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State v. Ike Cohen, appellant.

Defendant was convicted of the crime of arson; appealed from Black
Hawk county. Reversed April 8, 1899.

State v. Fred Congrove, appellant.

Defendant was convicted of larceny; appealed from Louisa county.
Reversed October 3, 1899.

State v. Jake Copeland, appellant.

Defendant was convicted of manslaughter; appealed from Fremont
county. Affirmed October 4, 1898.

State v. George O. Daggett, appellant.

Defendant was convicted of incest; appealed from Dubuque county.
Dismissed April 5, 1899.

State, appellant, v. Charles A. Dale.
Defendant was charged with common theft. A demurrer to the indiet-
ment was sustained by the district court of Butler county, from which
ruling the state appeals. Case submitted May 18, 1899. Reversed.

State v. E. T. Dankwardt, appellent.
Defendant was convicted of tampering with the jury; appealed from Des
Moines county. Affirmed December 15, 1898. Petition for rehearing was
filed January, 1899, and overruled May 19, 1899.

State v. Chris Denlinger, appellant.
Defendant was convicted of seduction; appealed from Jackson county.
Affirmed October 28, 1899.

State v. C. H. Desmond, appellant.
Defendant was convicted of assault with intent to commit rape; appealed
from Poweshiek county. Reversed October 3, 1899,

State v. Bert DeWald, appellant.
Defendant was convicted of conspiracy;appealed from Buchanan county.
Dismissed by appellant February 10, 1898,

State v. John L. Dixon, appellant.
Defendant was convicted of keeping a nuisance; appealed from Cerro
Gordo county. Affirmed April 6, 1898.

State v. D. W. Doss, appellant
Defendant was convictel of keeping a gambling house; appealed from
Clarke county. Affirmed December 12, 1899.

State v. Elias Doty, appellant.
Defendant was indicted for libel, to which indictment he interposed a
demurrer which was overruled by the district court of Linn county,
Appesal was dismissed by the supreme court October 21, 1899,

State v. John W. Dunn, appellant.
Defendant was convicted of larceny; appealed from Page county,
Affirmed December 13, 1899.

State v. William Field, appellant.
Defendant was convicted of fraudulent banking; appealed from Buchanan
county. Reversed October 17, 1898.



28 REPORT OF THBE ATTORNEY-GENERAL.

State v. John Fisher, appellant.
Defendant was convicted of larceny from the person; appealed from
Woodbury county. Affirmed December 14, 1868,

State v. Con Fogarty, appellant.
Defendant was convicted of grand Jarceny; appealed from Palo Alto
county. Affirmed April 7, 1898.

State v. Lawrence Fountain, appellant.

Defendant was convicted of rape; appealed from Johnson county.
Reversed December 15, 1899.

State v. David Foust, appellant.
Defendant was convicted of breaking and entering; appealed from Linn
county. Affirmed December 15, 1898.

State v. 0. Garbroski, appellant.
Defendant was convicted of peddling outside of city; appealed from
Mahaska county. Submitted May 23, 1899. No decision January 1, 1900.

State v. Jacob Geiers, appellant.
Defendant was convicted of murder; appealed from Keokuk county.
Submitted October 6, 1899, but not decided January 1, 1900.

State v. Wm. F. Goering, appellant.
> Defendant was convicted of assault with intent to commit great bodily
injury; appealed from Marion county. Reversed December 14, 1898.

State, appellant, v. J. A. Gunn and R. J. Boatman.
Defendants were indicted for murder in the second degree and acquitted;
appealed from Mahaska county. Reversed Uctober 4, 1898,

State v. Mark Hallinan, et al, appellants.

Defendants were convicted of murder in the first degree; appealed from
Clinton county. Case dismissed by appellants. Defendant pardoned by
governor.

State v. Gustav Hamann, appellant.

Defendant was convicted of seduction; appealed from Lyon coun
ty.
Reversed December 12, 1899. L d .

State v. Bert Haney, appellant.

Defendant was convicted of burglary; appealed from Pottawattamie
county. Affirmed December 15, 1809.

e State v. J. T. Hayes, appellant.
endant was convicted of seduction; appealed from Scott ty.
Affirmed April 7, 1898. o e

3 State v. C. C. Heacock, appellant.
Defendant was convicted of libel; appealed from Washington county.

Affirmed October 7, 1898. Petition for rehearing filed De 8
fwen-ulod l‘ebnur; 6, 1899. o G

i State v. L. W. Healey, appellant.
‘endant was convicted of murder in the first degree: appealed fro
Dubuque county. Affirmed April 8, 1898. ; g 5
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State v. N. J. Hengen, appellant.
Defendant was convicted of embszzlement; appealed from Polk county.
Affirmed December 15, 1898.

State v. Harl Hoskins, et al, appellants.
Defendants were convicted ol rape; appealed from Monroe county.
Affirmed December 12, 1899.

. State v. James M. Hoskins, appellant.
Defendant was convicted of criminal libel; appealed from Buena Vista
county. Affirmed December 13, 1899.

State v. Henry A. House, appellant.
Defendant was convicted of grand larceny; appealed from Dubugue
county. Affirmed April 7, 1899.

State v. John Hudson, appellant. .
Defendant was convicted of murder in the first degree; appealed from
Clinton county. Affirmed October 3, 1899. Petition for rehearing filed
November 3, 1899. Not decided January 1, 1900.

State v. Zelmer Hughes, appellant.
Defendant was convicted of seduction; appealed from Pottawattamie
county. Affirmed October 5, 1898.

State v. Huxford, et al, appellants.

Defendants were convicted of rape; appealed from Monroe county.
Affirmed December 12, 1899. -

State v. G. C. Jamison, A. A. Smith, et al, appellants.

Defendants were convicted for using false weights; appealed from
Franklin county. Submitted October 25, 1899, but not decided January 1,
1900.

State v. William Jamison, appellant.

Defendant was convicted of assault; appealed from Butler county.
Affirmed January 19, 1898.

State, appellant, v. Chris Johnson, et al.

Defendants were indicted for maintaining a public hall in which minors
were permitted $o remain and take part in playing billiards. The state
appealed from the judgment of the district court of Palo Alto county.
Reversed May 9, 1809,

State v. James Kennedy, appellant.

Defendant was convicted of assault with intent to commit murder;

appealed from Polk county. Affirmed December 14, 1898.
State v. Charles L. King, appellant.

Defendant was convicted of cgnsplracy; appealed from Buchanan county.
Reversed April 6, 1898.

State v. Frank Klony, appellant.

Defendant was convicted of murder in the second degree; appealed from
Polk county. Affirmed February 8, 1899.

State v. Harry Lash, appellant.

Defendant was convicted of assault with intent to commit rape; appealed
from Keokuk county. Affirmed October 28, 1899.
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State v. William Lightfoot, appellant.
Defendant was convicted of malicious mischief; appealed from Cedar
county. Reversed Janu®ry 26, 1899.

. State v. Amsey Lindley, Jr., appellant.
. Defendant was convicted of uttering forged paper; appealed from Jones
county. Affirmed October 28, 1899,

State v. James Lorraine, appellant.
Defendant was convicted of burglary; appealed from Tama county.
Affirmed April 7, 1899.

State v. Charles McAllister, et al, appellants.
Defendants were convicted of assault with intent to inflict great bodily
injury; appealed from Dubuque county. Reversed April 5, 1899.

State v. Peter McGinn, appellant.
Defendant was convicted of seduction; appealed from Monroe county.
Reversed December 12, 1899,

State v. J. T. McIntosh, et al, appellants.
Defendants were convicted of conspiracy; appealed from Madison county,
Submitted on abstract October 7, 1898. Submission set aside and case con-
tinued. Affirmed October 10, 1899,

State v. Wm. M. Keavitt, et al, appellants.

Defendants were convicted of larceny; appealed from Linn county.
Reversed December 15, 1898,

State v. James McDonough, appellant,
Defendant was convicted of rape; appealed from Johnson county.

Affirmed December 15, 1897. Petition for rehearing was filed December
18, 1897; overruled February 10, 1898,

State v. H. M. Marshall, appellant.

Defendant was convicted of burglary; appealed from Bento
Affirmed April 7, 1898, é oy el

State v. Frank Mikota, appellant.
Defendant was convicted of maintaining a liquor nuisance; appealed
from Howard county. Reversed October 4, 1899.

ey State v. James Minor, et al, appellants.
endants were convicted of grand larceny; appealed from Harriso
county. Affirmed December 14, 1898, x ¥

State v. William Minor, appellant.

Defendant was convicted of larceny: a led f Har;
Reversed April 5, 1899, i 5% e

Baitecdics State v. J. C. Moats, appellant.
. endant was convicted of obtaining a deed under false pretense:
appealed from Wright county. Affirmed April 6, 1899, X 5

State v. M. C. Moore, appellant.

Defendant was convicted of larceny; appealed
f
Affirmed February 11, 1898, : G
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State v. Harry Moothart, appellant.
Defendant was convicted of abortion; appealed from Washington county.
Affirmed October 6, 1899.

State v. Thomas Murphy, appellant.
Defendant was convicted of assault with intent to commit murder;
appealed from Polk county. Affirmed October 5, 1899.

State v. W. F. Nine, appellant.
Defendant was convicted of obtaining property under false pretenses;
appealed from Polk county. Reversed April 8, 1898,

State v. Frank Novak, appellant.
Defendant was convicted of murder in the first degree; appealed from
Benton county. Affirmed at the May term, 1899. Petition for rehearing
overruled.

State v. J. K. Olds, appellant.
Defendant was convicted of forgery; appealed from Dallas county.
Affirmed October 4, 1898.

State, appellant, v. Peter Olinger.

Defendant was indicted for violation of public duty; the state appealed
from the judgment of the district court of Dubuque county, and the case
was reverses October 11, 1897. Petition for rehearing was filed December
8, 1897. Case affirmed on rehearing December 13, 1899.

State v. Ole Olson, appellant.
Defendant was convicted of seduction; appealed from Montgomery
county. Affirmed December 14, 1898. Petition for rehearing was filed
January 5, 1899, and overruled.

State v. Clay Owens, appellant.
Defendant was convicted of larceny; appealed from Davis county.
Reversed May 26, 1899.

State v. Jesse Palmer, appellant.
Defendant was convicted of larceny; appealed from Monroe county.
Affirmed May 27, 1899.

State v. J. L. Perry, appellant.
Defendant was convicted for resisting an officer; appealed from Hardin
county. Reversed October 17, 1899.

State v. J. N. Porter, appellant.
Defendant was convicted of subornation of perjury; appealed from
Guthrie county. Reversed October, 1897. Opinion withdrawn and sub-
mission set aside. Submitted February 8, 1898, and affirmed May 23, 1898.

State v. Fred Reid, appellant.
Defendant was convicted of manslaughter; appealed from Polk county.
Affirmed February 11, 1898.
State v. Eugene Reilly, appellant.
Defendant was convicted of maintaining a liquor nuisance; appealed
from Winnebago county. Affirmed April 5, 1899. Petition for rehearing
submitted and overruled October 14, 1899,
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State v. M. P. Reinheimer, appellant.
Defendant was convicted of seduction; appealed from Linn county,
Reversed October 28, 1899,

State v. Victor Repp, appellant.
Defendant was convicted of larceny; appealed from Monroe county.
Affirmed January 18, 1898,

State v. Alonzo Robbins, appellant.
Defendant was convicted of murder in the firss degree; appealed from
Lee county. Reversed December 13, 1899.

State v. Richard Rowe, appellant.
Defendant was convicted of embezzlement; appealed from Poweshiek
county. Affirmed January 18, 1898,

State v. Jos. Russell, appellant.
Defendant was convicted for resisting an officer; appealed from Wood-
bury county. Affirmed October 6, 1898.

State v. John V. Schuler, appellant.
Defendant was convicted of maintaining a liquor nuisance; appealed
from Howard county. Reversed October 4, 1869.

State v. T. Shea, appellant.
Defendant was convicted of assault to commit great bodily injury;
appealed from Wapello county. Reversed April 6, 1898,

State, appellant, v. T. J. Shea.

Defendant was indicted for violation of official duty. The state appealed
from the judgment of the district court of Dubuque county. The case was
reversed October 8, 1897, Petition for rehearing filed December 8, 1898,
and overruled February 8, 1899. °

State v. Frank Sherman, appellant.
Defendant was convicted of rape; appcaled from Cass county. Affirmed
December 15, 1898.

State v. Betsy Smith, appellant.
Defendant was convicted of murder by poison; appealed from Polk
county. Affirmed December 15, 1898.

State v. Frank Z. Smith, appellant.
Defendant was convicted of adultery; appealed from Warren county.
Affirmed May 17, 1899,

State v. J. F. Smith, appellant.
Defendant was convicted of embezzlement; appealed from Lee county.
‘Reversed February 1, 1899,

State v. Geo. S. Smith, appellant.
Defendant was convicted of manslaughter; appealed from Johnson county.
Appeal abated by death of defendant.

State v. M. Snyder, appellant.
Defendant was convicted of maintaining a liquor nuisance; appealed
from Poweshiek county., Affirmed April 8, 1899,

N
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State v. M. Snyder, appellant.
Defendant was convicted of maintaining a liquor nuisance; appealed
from Poweshiek county. Affirmed April 8, 1899.

State v. J. M. Spayde, appellant.
Defendant was convicted of forgery; appealed from Webster county,
Reversed December 13, 1899.

State v. E. Stanley, appellant.
Defendant was convicted of robbery; appealed from Woodbury county.
Affirmed October 6, 1899.

State v. John G. Steele, appellant.
Defendant was convicted of murder; appealed from Monroe county.
Affirmed February 12, 1898,

State v. Nels Tham, appellant.
Defendant was convioted of adultery;appealed from Polk county. Affirmed
October 27, 1898, Petition for rehearing filed October 31, 1898, and over-
ruled.

State v. Charles Trauger, appellant.
Defendant was convicted of burglary; appealed from Monona county,
Reversed December 14, 1898. Petition for rehearing by the state submitted
October 12, 1899, granted and case affirmed January 16, 1900.

’ State v. Robert Willey, appellant.
Defendant was convicted of assault with intent to commit great bodily
injury; appealed from Ringgold county. Affirmed October 27, 1898.

State v. Mary Whitcomb, appellaat.
Defendant was convicted of conspiracy; appealed from Polk county.
Affirmed December 15, 1899.

State v. Joe Wolverton, appellant.
Defendant was convicted of murder by shooting; appealed from Clarke
county. Case dismissed October 3, 1899.

State v. George Wrand, et al, appellants.
Defendants were convicted of burglary; appealed from Tama county.
Affirmed April 7, 1899,

State v. James Wycofl, appellant.
Defendant was convicted of adultery; appealed from Wapello county.
Dismissed by appellant.

State v. William Young, appellant.
Defendant was convicted of murder in the first degree; appealed from
‘Woodbury county. Affirmed April 6, 1808.
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SCHEDULE ¢“B.”

The following is a list of civil cuses, in which the state was
interested, for the years 1898 and 1899:

Estate of Thomas H, McGhee, deceased, Nathaniel French, administrator, v.

State of Iowa.

This was a probate matter pending in the district court of Scott county.
The state of Iowa Intervened and instituted proceedings to fix the amount
of collateral inheritance tax due the state. The decision of the district
court was in favor of the state. The administrator appealed from the
judgment of the district court. The appeal from the judgment of the
lower court was affirmed April 6, 1898.

John R. Prime v. Francis M. Drake, Commander-in—Cbiel; and H. H., Wright,

Adjutant-General,

Action was brought in mandamus in the district court of Polk county,
Iowa, by the plaintiff, claiming that he was elected brigadier-general of
the First brigade of the Towa N ational guards, to require the defendants to
declare plaintiff elected, and to issue a commission accordingly. The case
was tried in January, 1897, and judgment was rendered against the defend-
ants, ordering the issuance of a commission to the plaintiff, An appeal was
taken to the supreme court of the state, and the judgment of the lower

court was affirmed by operation of law May 28, 1898, the court standing
three for affirmance and three for reversal

State of Iowa v. Joseph A. Dyer, et al,

This action was commenced in the district court of Polk county, Iowa,
in October, 1893, to recover from the defendant, an ex-deputy oil inspector,
and his official bondsmen, Simon Casady and J. H, Holland, 8100 retained
by said Dyer at the time of his vaeating his office. February 10, 1897,
judgment was rendered against the said defendant and his bondsmen for
#122.15 and costs of suit. Thereafter the defendants appealed from the
said judgment, and the case was affirmed December 14, 1898. Said judg-
ment and costs were paid February 1, 1900,

James Bellange, Chairman, ete., v. G. L. Dobson, et al, Counstituting an Elec-
tion Board.

Action was brought in the distriet court of Polk county in certiorari, to
review the action of the so-called election board in overruling the objec-
tions to permitting the people’s party ticket appearing on the official
ballot, and the use of the name People’s party over the ticket headed by
Charles A. Lloyd, candidate for governor, An order was made by the dis-
trict court setting aside the action of the board in overruling the objee-
tions, and the board was ordered not to permit such ticket to appear upon
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the ballot. The defendants appealed, and filed a supersedeas bond, but
the case was settled by state paying costs. N

i i f Public Instruction, et al.

G . Henry Sabin, Superintendent o. ]

M‘Zcu::g:z bvrough?ln the district court of Polk county, in certiorari,
against the superintendent of public instruction, to review hla’ action in a
case which came before him upon appeal, in which the teacher’s certificate
held by the plaintiff had been revoked. The state .ﬂled a demurrer to
plaintiff’s petition, which was sustained and the case dismissed.

f Callaghan & Co.,
i L. Meade, et al, copartners under the ﬁrm' name o :
W,lcsg:zplain::t:,, v. Ez;liancCIaiu. In the circuit court of the United States

for the Northern Distriet of Iowa.

Wilson L. Meade, et al, copartners under the firm name of Callaghan &bCo.,
complainants, v. Emlin McClain, Freeman R. .Conawny and A. B. S ;w,
respondents. In the circuit court of the United States for the Southern
'I;‘:;Zc::t.figz::ere brought to enjoin the defendants therein from using

the annotations furnished by Emlin McClain in the publication of the code

of Towa. The hearing of the first case was had before Jucl'ge Shir'a.s :t

Dubuque, and of the second case before Judge Woolson, ]udgelo t lel

district court for the Southern district of Iowa, at Des Moines. In eac

case the injunction asked for was denied. In the last named case d;maf::

is asked as against the state printer for the publication of the code w

McClain’s annotations. Case dismissed by plaintiffs,

Edwin O. Rood, et al, v. George A. Wallace, et al, State of Iowa intervenor,

r like cases.

;:d;g::;tlier, 1895, the state intervened in the above entitled acltlons,
pending in the district court of Humboldt county, claiming the title to a
tract of land which was formerly known as Owl lake, the sa.m:
having been meandered by the surveyors of the general goverm'nen ¥
The plaintiffs claimed under the swamp land grants. The state fnu;lr-
vened to recover possession of the land and to have the title of the
lake beds of Towa settled by the courts. The cases were tried in Novez:—
ber, 1896. Judgment was rendered February 11, 1807, dismiaslngU the
intervenor’s petition, from which judgment the state nppealads. % fpoull:
appeal, the judgment of the lower courts was affirmed May 26, 1899, r;o ;
which decision the state has taken a writ of error to the supreme court o
the United States, where the case is still pending.

. Chicago, Milwaukee & St. Paul Railway Comp any.

g:isun::k[;w:a: bf:ugaﬁt ,by my predecessor to enforce an order of the
railroad commissioners requiring the Milwaukee railroad to maintain 1.1
station at Bismarck, Clayton county. It was originally brought at Count:l A
Bluffs and transferred to the district court of Clayton county. The pen:
ency of the suit did not come to my knowledge for sometime, a yea: o:
more, after I assumed the duties of the office. The terms of oom-i a
Elkader being held at the same time that our supreme court is in sess! :;2
I have been unable to press the case for trial. Upon the case being pres:
for trial, plaintiffs dismissed the same.
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State of Towa v. Suel J. Spaulding, et al.

This action was brought at the September term of the Polk county
district court, on the official bond of said Spaulding as treasurer of the
pharmacy commission, to recover for the embezzlement of funds of the
state. This action is still pending and will be tried at an early date.

State of lTowa Ex. Rel. Attorney-General v. William Beardsley.

This action was brought in the district court of Mahaska county by the
fish commissioner, to compel the building of a fish-way in a dam across
Skunk river. The case was tried below, and judgment was rendered
against the state in April, 1897, from which an appeal was taken to the
supreme court, where the judgment of the lower court was reversed May
16, 1899, the court holding the law requiring fish-ways to be put in dams
across rivers, to be constitutional.

John Y. Terry v. C. S. Campbell, Executor, et al.

An action in the district court of Pottawattamie county, to enjoin
defendants from collecting an inheritance tax upon the property of the
estate of Frank C. Stewart, on the ground that chapter 28 of the acts of the
Twenty-sixth General Assembly, and the reenactment thereof in the code
of 1897, are in contravention of the fourteenth amendment to the constitu-
tion of the United States, and of section 9, article 1, of the constitution of
this state. Defendants demurred to the petition but their demurrer was
overruled and decree was entered for plaintiff as prayed. Defendants
appeal to the supreme court where the judgment of the lower court was
reversed January 22, 1900.

Upton E. Traer v. State Board of Medical Examiners.
The plainuiff, whose certificate to practice medicine was revoked, filed
a petition in certiorari in the district court of Polk county. The cause was
heard in the district court and judgment was rendered for the defendant.
The plaintiff appealed to the supreme court, where the judgment of the
lower court was affirmed October 24, 1898.

Edward F. Waite v. A. C. Campbell, Sheriff.

Action before the United States circuit court, Northern district of Iowa.
Waite was convicted by the district court of Howard county of violating
the state statute. He claimed to be acting as special examiner of the
pension department. He appealed to the supreme court of Iowa, and the
judgment of the lower court was affirmed. He then sued out a writ of *
habeas corpus before Judge Shiras, judge of the district court of the North-
ern district of Iowa, and the petition was heard at Fort Dodge. William
‘Wilbraham, Hon. C. C. Upton and Hon. Thomas D. Healy appeared for the
sheriff. The court discharged the petitioner. Because of the important
question involved, an appeal has been taken by the state to the United
States circuit court of appeals, where the judgment was affirmed and the

state has taken an appeal to the supreme court of the United States, where
the case is still pending.

In the matter of the estate of Stanton H. McCammon, deeceased, I. A.

glt:(‘_‘:mmoa, appellant, v. State of Iowa, John Herriott, Treasurer of

On the 6th day of December, 1898, the parties to this action by their
eir
attorneys, filed with the district court of Towa in and for Polk’om’mty. a
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stipulation for the purpose of hearing and determining the queatioP of the
liability of the estate of said McCammon, deceased, for collateral inherit-
ance tax on the four thousand dollars insurance money collected by the
administrator of said estate on policies of sald insurance payable to said
estate at the time of death of deceased. On the 19th day of October, 1898,
the court in and for Polk county, found under the stipulation filed herein,
that said four thousand dellars life insurance money in the hands of the
administrator of said estate, is subject to the collateral inheritance tax.
An appeal was taken to the supreme court from the above judgment, and
the same was dismissed for want of prosecution, February 6, 1900.

Ed. Travis, appellant, v. W. A. Hunter, Warden of the Penitentiary at Ana-
mosa, Iowa.

This was a habeas corpus proceeding to secure the release of the plain-
tiff from the state penitentiary at Anamosa. There was a trial and a
judgment which denied the writ of habeas corpus and remanded the plain-
tiff to the custody of the defendant, who is warden of the penitentiary at
Anamosa. From this judgment the plaintiff appealed to the supreme court
wherein the judgment of the lower court was affiimed October 27, 1899.

Manchester Fire Insurance Co., et. al, v. Herriott, Treasurer of State, et. al.

A suit in equity, in the United States circuit court for the Southern
district of Iowa, Central division, praying for a preliminary injunction to
restrain the inforcement of the provisions of section 1333 of the code of
Towa, and to test the constitutionality thereof. To the bill filed the defend-
ants interposed a demurrer. Demurrer sustained and bill dismissed.

Scottish Union and National Insurance Company, of Edinburg, Scotland, and

London, England, v. Herriott, State Treasurer, et al.

An action at law brought in the district court of Polk county, Iowa, to
recover taxes paid defendant as treasurer of the state. Defendant in his
individual capacity filed a motion to be dismissed from the case, which
motion was sustained. In his capacity as treasurer, he filed a demurrer
to the petition, which was also sustained. From the decision of the court
on the motion, and demurrer, the plaintiff appealed to the supreme court,
where the judgment of the district court was afirmed October 27, 1809,
from which decision plaintiffs have taken a writ of error to the supreme
court of the United States, where the case is still pending.

Hawkeye Insurance Company and five other Insurance Companies v. F. A,

French, Assessor of the City of Des Moines, Iowa.

Suit in equity brought in the district court of Polk county, Iowa, to
enjoin defendant, who is an assessor for the city of Des Moines, from list-
ing and assessing the property and capital stock of plaintiffs, who are cor-
porations organized under the laws of this state for the purpose of doing
business of fire insurance. The trial court denied the relief asked, and
from this judgment the plaintiffs appealed to the supreme court, where the
judgment of the trial court was affirmed October 26, 1899,

State of Jowa on the relation of Milton Remley, Attorney-General, v. Byron
F. Meek, et al.
An action in equity to abate a nuisance created by using a dam across
the Des Moines river at Bonaparte, Iowa, without providing a suitable
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fish-way as required by law. To the petition an answer was filed averring
the unconstitutionality of the law in question, and also the fact that there
had been a former adjudication of the case. The prayer of the petition
was denied, and plaintiff appealed to the supreme court, where the ease is
now pending.

State of Iowa, plaintiff, v. Sioux County.

An action at law to recover a balance due the State from said county,
for board of patients at the Hospital for the Inaane, at Independence, Iowa.
A change of venue was taken from defendant county to the county of
Plymouth, where the case is still pending, and will be tried as soon as the
same can be reached for trial.

The State of Towa on relation of Attorney-General, plaintiff, v. W. A. Smith,
defendant.

An action in equity asking for an injunction to restrain defendant from
draining Noble lake in Pottawattamie county. Said lake is a permanent
body of water and belongs to the plaintiff herein, and constitutes one of
the principal waters of the state. The case is still pending in the district
court.

John Herriott, Treasurer of the State of Iowa, appellant, v. Sheldon Bacon,

Executor of the Estate of Sarah F. Ransom.

Sarah F. Ransom died testate January 9, 1897, leaving a will, bequeath-
ing the sum of five thousand eight hundred and seventy-four (35,874) dollars
in value to collateral heirs, and eight thousand ($8,000) dollars to her
grandsons. The defendant, as executor under the will, paid the plaintiff,
as treasurer of state, two hundred and forty-three dollars and seventy
cents ($243.70), being b per centum of the amount passing to the collateral
heirs, less a thousand dollars, and this action was brought in the district
court of Johnson county for the recovery of the inheritance tax on the
remaining thousand dollars. A demurrer was filed by the executor of the
estate, which was sustained, and the state failing to further plead its
petition was dismissed. From the order of the court dismissing plaintiff’s
petition, an appeal was taken to the supreme coart. Upon this appeal the
supreme court reversed the decision of the lower court on January 25, 1900.

In the matter of the estate of John Clark Weaver, deceased.

The administrator in the above entitled estate made an application to
the district court of Lee county for an order directing him as to his duty
in regard to paying an inheritance tax upon the proceeds of a sale of 428
head of cattle belonging to the estate, and which were then upon & farm
belonging to a brother of the decedent in the state of Missouri. From an
order holding that the administrator was not required to pay the
tax the state appealed. The judgment of the lower court was afirmed
January 24, 1900.

State of Iowa on relation of Milton Remley, Attorney-General, v. The Equita-
ble Mutual Life Association of Waterloo.

A suit in equity in the district court of the state of Iowa, in and for
Black Hawk county, praying that a receiver be appointed to take charge
of the property and affairs of the defendant. Also a restraining order pre-
venting the defendant, its officers, agents and employes from removing
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from the office of the company any books, papers or property of said com-
pany, or from disposing of any of its assets, and that the company t{e wound
up and the corporation be dissolved. The prayer of the petition was
granted and the company is now in the hands of a receiver.

State of Iowa on relation of Milton Remley, Attorney-Gennral, v. The Iowa

Mutual Building and Loan Association, et. al.

A suit in equity brought in the district court of the state of Iowa in and
for Dubuque county, praying that a receiver be appointed to take o‘z}arge
of all books, assets, and property of said association, and that a restraining
order be granted, prohibiting any of said parties therein named, or any one
having the assets of the said company in their hands, from transferring the
same or removing the same out of the jurisdiction of the court, or making
any assignment or distribution of the same, and that the Home Savings &
Trust company be restrained from filing of record any deed or deeds which
they may have in their possession, or from transferring any of the property
for which they have unrecorded deeds. Upon full argument and final hear-
ing of the case, the prayer of the petition was granted. The above asso-
ciation is now in the hands of a receiver.

Joseph Brown, et al, v. Margaret Bell, the State of Iowa, et al.

A suit in equity brought in Towa county September 23, 1899, to quiet the
title to certain lands in which it is claimed the state has some interest.
The attorney-general was asked to accept service of notice in order that the
state might be made a party hereto. This he refused to do. The action is
still pending in said court.

P. Farrington v. State of Iowa.

An action at law begun in the district court of Cedar county, Iowa, by
the filing of a petition September 4, 1899, asking damages in the sum of
$175,000 for false and illegal imprisonment of plaintiff. No service of the
notice has been made on either the attorney-general or the state of Iowa.
It is probable that nothing will come of this action. It is still pending in
the district court.

William L. Ogden v. Leslie M. Shaw, Governor of State of Iowa.

An action in the district court of Polk county, Iowa, asking that an
order of mandamus issue from said court, directed to the governor of the
state of Towa, commanding him to report the selection of land in Wood-
bury county, commonly known as ‘‘Sand Hill lake bed,” as swamp and
over-flow land to the commissioner of the general land office at Washing-
ton, and commanding that the said governor take such steps as he may
deem expedient to secure to the state of Iowa the title to said land as
swamp land, and that he cause to be issued and delivered to Woodbury
county, Iows, a state swamp land patent to said land. The case is still
pending in the district court.

State of lowa v. W. M. McFarland, et al.

This action was brought in the district court of Polk county at the
September term of court, 1897, upon the official bond of the defendant, to
recover damages for the violation of his official duties as secretary of state.
The case was tried to a jury at the March term, 1899, and a verdict for
$1,219, money misappropriated, and $362.35 as costs in said action was
rendered in favor of the state. On this verdict judgment was rendered,
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from which the state appealed to the supreme court. Defendants served
notice of cross-appeal. The case is now being prepared for hearing in the
supreme court.

State of Iowa, plaintiff. v. I. M. Earl, the estate of Geo. G. Wright, deceased,
and the estate of Mary H. Wright, deceased, defendants.
Action in the district court of Polk county, Iowa, to quiet title to cer-
tain real estate. Decreed as prayed.

R. R. Currier, plaintiff, v. J, E. Henderson, and the State of Iowa, defend-
ants,

A speecial proceeding in the district court of Lee county, Iowa, asking
to have a surveyor appointed to establish a boundary line. The court
refused to entertain jurisdiction as to the State, for the reason that the
State could not be made a party defendant in a civil action without it
consent.

AL -
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SCHEDULE “C.”

The following is a list of criminal cases pending in the
supreme court of Iowa on January 1, 1900:

APPEALED
TITLE OF CASE. FROM, OFFENSE.
Btate v. Wm. Baughman, lppellsnt ..|Onss............| Incest.
State v. Wm. Boone, appellant. .| Johnson.. .| Assault with intent to
commit murder.

.| Beduction.
¢ obnlnlng g:openy under
false pre

State v. Jos. Burna, appellant..

Dubuque
State v, 8. E. Oarter, nppellant o

Warren ..

tate v. Marion Ohaney, appellant. Adulte
tate v. James Chapman, a pelnnr. Bur; luy
tate v. 8. D. Olough, appe snt .| Perjury.
tate v. Earl Ooﬂmnn, appellant...... : .| Seduction.
tate v. James Cunningham, snpellant. .| Murder.
tate v. Jn.s H. Eston, a| ? 11 Fraudulent banking.
tate v.J H Engle, appellant. .| Larceny by embezz ament
tate v. M. Evans, appellant. | K plng xunbunz-houu
tu;e. npgellnnt v Ted Evan .| Liguor nuisa,
Garbroski, nppeunc .| Peddling wmmnt. license.
tlte v. Jacob Geler, sppelllnt .| Murder.
tate v. Wm. Glover. appellant.

tate v. F. W. Gregory, appella ‘| Liquor nuisance.

tate v. Ohas. Hart, appellant.. lsry
tate v. John Hudson, n.ppelll.nt
tate v. G. O. Jamison, appellant. . Ulinf ulu welghts.
tate v. O. 8, Keenan, appellant.. %
tate v. Simon Klepper, nppellsn rSon.
tate v John McGarry, appellant .| Murder.
Y Mnrder in first degree.

tate v Olarence Mil s. appellant
tate v. Harve Owens, appellant .
Statelv. Will Owens, appellant. .
tate v. Frank Peterson, l.ppellu
tate E. A. Plockne; lppellua
itate .ppollant. v. O F. Bantee.

: {:epmz gambling-house.
Liguor nuisance.

. August Swanson, nppellnnt
State v. Olark Todd, a e nnt
Btate v. R. Tripp, appellant.....

Z.' oummng ngu.m;i by
3 false prete

State v. Frank Ward, appellant .| Larcen;

Btate v Owen Worthen, appellant .| Burgl lg]-

State v. David R. Wright, appellnnt. Murder.

State v. Leonard Wycoffl, appellant. . .| SBeduction.

State v. Joe Zimmerman, appellant......... L .| Keeping gambling-house.

The following is a list of cases, in which the state of Iowa is
interested, pending in the federal courts:

In the supreme court of the United States:
A. C. Campbell, appellant, v. Edward F. Waite. Appeal from the cir-
cuit court of appeals of the United States.
In the district court of the United States for the Southern district of Iowa:
State of Iowa v. Charles A. Spiegel, alias Charles Cohn, petitioner.
Application for writ of habeas corpus.
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The following is a list of the civil cases, in which the state
is interested, pending in the supreme court of Iowa:

John Herriott, treasurer of state, v. Seldon Bacon, as executor of the
estate of Sara F. Ransom. Appeal from Johnson county district court.

State of Iowa, appellant, v. W. M. McFarland, et al, appellees.
Appeal from Polk district court.

In the matter of the estate of John Clark Weaver, deceased. Appeal
from Lee county district court.

The following is a list of the civil cases, in which the state
is interested, pending in the district courts of the state:

Joseph Brown, et al, v. Margaret Bell, the state of Iowa, et al. Pend-
ing in the district court of Iowa county.

P. Farrington v. the state of Iowa. Pending in the district court of
Cedar county.

William L. Ogden v. Leslie M. Shaw, governor of Iowa. Pending in
the district court of Polk county.

State of Towa on relation of Milton Remley, attorney-general, v. Byron
F. Meeks, et al. Pending in the the district court of Van Buren county.

State of Iowa v. Suel J. Spaulding, et al. Pending in the district court
of Polk county.

State of Iowa v. Sioux county. Pending in the district court of Ply-
mouth county.

State of Iowa on relation of the attorney-general v. W. A. Smith.
Pending in the district court of Pottawattamie county.

State of Iowa on relation of the attorney-general v. The Equitable
Mutual Life Association of Waterloo. Pending in the district court of
Black Hawk county. *

State of Iowa on relation of the attorney-general v. The Iowa Mutual
Building and Loan Association, et al. Pending in the district court of
Dubugque county.

i B Ny
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SCHEDULE “D.”

The following are official opinions of public interest {given
to state officers and county attorneys:

Private and special acts not repealed by the code of 1897,

DEs MOINES, Iowa, January 6, 1898,
Hon. C. @. McCarthy, Auditor of State:

DEAR SIR—In regard to your inquiry as to whether chapter 107, of the
laws of the Fourteenth General Assembly, as amended by chapter 117, of
the laws of the Sixteenth General Assembly, making an annual appropria-
tion for the relief of Joseph Metz, and chapter 129, laws of the Twenty-
fifth General Assembly, making an annual appropriation for Frederick M.
Hull, have been repealed by the adoption of the new code, I will say that
the acts referred to belong to the class known as private and special acts,
and do not come within any of the classes of statutes repealed by section 49,
of the code of 1897.

In my opinion, they are still valid laws authorizing the payment of the
money as therein specified. Yours respectfully,

MiLTON REMLEY,
Attorney-General.

CORPORATION FEE—An amendment to the articles of incor-
poration diminishing the authorized capital filed with the
secretary of state at the same time the original articles are
filed, is the basis upon which to charge the corporation fee.

Des MOINES, Iowa, January 7, 1898.
Hon. G. L. Dobson, Secretary of State, Des Moines, Towa:

DEAR SIR—Your favor of to-day at hand, enclosing the articles of incor-
poration of the Mississippi, Colesburg & Manchester Railway Co., executed
December 17, 1894, and filed for record with the recorder of Delaware county
De:ember 27, 1894, the capital stock as fixed in the articles being $200,000;
and also enclosing an amendment to the said articles reducing the capital
stock to $100,000, both the amendment and the original articles having been
presented to you for filing at the same time. You ask: ‘““Upon what
authorized capital stock would I be justified in computing the corporation
fee, the $200,000, as fixed in the original artieles, or the authorized capital
stock as fixed by the amendment?”

The two instruments, the original articles of incorporation and the
amendment thereto, having been presented to youfor filing and recording at
one time, must both be considered as one instrument. The articles of
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incorporation as amended which you are asked to file and record, fix the
capital stock at $100,000 and no more. Thesaid company, under the articles
of incorporation as amended, is not authorized to issue more than $100,000 of
stock. The amendment has the effect of erasing from article No. 14, of the
articles of incorporation, the figures $200,000, and inserting in lieu thereof
the sum of $100,000. Had this erasure been actually made in the original
articles, there could have been no serious question as to the basis for com-
puting the corporation fee to be pald. The effect, however, is exactly the
same as if the erasure had actually been made and the words $100,000
written in lieu thereof.

In my judgment, you are authorized to collect a fee on the basis of
$100,000 of authorized capital stock. Yours respectfully,

MILTON REMLEY,
Attorney-General.

PusLic LiBRARIES—Those to which the public has free access,
with the right to use, are public libraries within the meaning
of section 16 of the acts of the special session of the T'wenty-
sixth General Assembly, providing for the publication and
distribution of the code.

DEs MOINES, Iowa, January 8, 1898.
Hon. @. L. Dobson, Secretary of State:

DEAR SIR—Yours of the 7th inst. at hand requesting my opinion upon
the question, ‘ What is a public library within the meaning of the statute
giving to public libraries a copy of the code of 1897?"’

The first definition of publicis * pertaining to or belonging to the public. ”’
All libraries, then, which belong to the state, counties, or any municipal
corporation, which are for the use of the public generally, certainly come
within the definition of public libraries.

I think also that where a library is established by a private corporation
and managed by a board elected by the corporation, when it is provided in
the articles that it is for the use of the public generally, and is accessible
to the public, and is not maintained for private profit, it should be con-
sidered a public library. It has been so held by the courts of New York.

But where a library is owned by a library corporation or company, and
the use of it is confined to the stockholders or their immediate families, or
persons to whom the privilege therefor is granted, it has been held in
Rhode Island that such a library is not a public library.

In my opinion all libraries owned by the public, and all libraries,
although owned and managed by private parties, to which the public has
free access with the right to use, the members of the company managing
the library having no special privileges not accorded to the public, should
be considered public libraries within the meaning of the term as used in
section 16 of the act to provide for the annotation, indexing, publication
and distribution and sale of the code, etc., enacted by the extra session of
the Twenty-sixth General Assembly. But all libraries owned by private
parties, corporations or voluntary associations in which the members of
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the company or association have special privileges and rights not accorded

to the public generally, cannot be considered public libraries.
Yours respectfully, MILTON REMLEY,
Attorney-General.

Laches may be inputed to the state by failing to collect a claim
for twenty-eight years. All parties having knowledge
thereof having in the meantime died, and circumstances
existing tending to show payment, it is inequitable to enforce
the payment.

Drs MOINES, Iowa, January 12, 1808,

To the Executive Council of the State of lowa:

GENTLEMEN —In accordance with your request as conveyed by the sec-
retary of the executive council under date of the 5th inst., I have investi-
gated the matter of the claim of the state of Iowa against Thomas F.
Withrow, now deceased.

The facts developed are very meagre indeed. It appears from the
records of Polk county that there is recorded a mortgage by Thomas F.
Withrow and wife to the state of Iowa, securing a note of 81,612, The
mortgage bears the date of December 23, 1867, and the note was due Jan-
nary 1, 1870. I am unable to find either the note or the mortgage in ques-
tion. In the auditor’s office I was shown a memorandum on a page of an
old book, which does not have the appearance of being an aceount book
but simply a general memorandum book, some accounts or statements being
contained therein. One statement is as follows: ‘ Swamp land indemnity
fund. Orwig notes. December 23, 1867. Thos. F. Withrow, due January
1, 1870, 8 per cent, amount, $1,512.” Written in ink obliquely across the
line is the word *‘paid,” without date or signature.

I have been told that there is no record of this money having been paid
into the state treasury. The note and mortgage cannot be found in the
auditor’s office, and none of the present force in the office know anything
about it. If the treasurer received the money on the note, there should be
a duplicate receipt on file in the auditor’s office for the receipt of the
money, as is required by section 85 of the revision of 1860.

I find no provision of law authorizing the auditor to receive money due
the state at that time. Paragraph 6, of section 71, of the revision of 1860,
empowered the auditor to direct and superintend the collection of all
money payable into the state treasury, and to cause to be instituted and
prosecuted all proper actions for the recovery of debts and other money so
payable.

It is very questionable whether, in the absence of some record or receipt-
from the treasurer, a payment of the money to the auditor would be a dis-
charge of the debt.

The statute of limitations has not run against the mortgage or the
indebtedness, as the statute of limitations does not run against the etate
I doubt very much whether the payment of the money in question could
ever be proved. In case an action were brought, the burden would be upon
the defendants to prove payment.
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There is nothing to indicate by whom the word ‘ paid ” was written
across the memorandum of the note and mortgage in the auditor’s office—
whether it was by anyone connected with the office or authorized to make
such entry.

I find nothing to satisfy me that the said note was ever paid to anyone
authorized to receive it, or that the state ever received the benefit of the
payment if it was made.

The note and mortgage having become due more than twenty-eight
years ago, and nothing having been done toward collecting the same, the
makers of the note and mortgage having died, and also the immediate
grantees of the mortgagors having died, and all persons immediately con~
nected with the transaction having passed away, it appears to be inequit-
able to attempt to enforce the claim after such flagrant laches on the part
of the state. I am inclined to the opinion that if action were brought, &
court would hold, in view of all the facts, that the laches of the state would
prevent its recovery. But I am frank to say just how far laches can be
imputed to the state, I have not had time to investigate thoroughly, and
give the above as my present impression. At all events the uncanceled
mortgage stands as a cloud upon the title, and justice to the present owners
of the property requires that it should be removed, either by an action
brought to foreclose the mortgage, or by an act of the legislature authoriz-
ing the auditor to cancel the same of record.

Yours respectfully,
MILTON REMLEY,
Attorney-General.
Nore.—Suit was brought to foreclose the mortgage and the district
court held that even if the mortgage had not been paid, the evidence of
which was not clear, the state was estopped by its laches.

ASSESSMENT oF REAL ESTATE IN 1898 NoT REQUIRED—The
repeal of a statute does not affect a complete act lawfully
done thereunder.—When statutes are repealed by an act
which retains the provisions of the old law, there is no sus-
pension or interruption in the binding force of such provi-
sions.

Des MoINES, Towa, January 20, 1898,

Hon. 0. G. McCarthy, Auditor of State:

DeAR SiR—Your favor of the 19¢h inst. at hand, in which you say:

*‘In some counties of this state the opinion prevails that real estate
should be d by the ors in making the assessment of 1898, and I
desire your official opinion as to the proper construction of our revenue
laws relative to the proper time for making the real estate assessment of
this state.””

Section 1850 of the code provides that real estate shall be listed and
valued in each odd-numbered year, ete. This is substantially the provi-
sion of section 812 of the code of 1873, it providing, ‘“real estate shall be
listed and valued in the year 1873 and each second year thereafter.”

1
{
3
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Real estate having been assessed in the year 1837, and that assessment
having been completed, it continues to be the basis for taxation until such
time as the law authorizes a new assessment to be made. On general prin-
ciples, the repeal of a statute does not affect an act completed befor.e !.he
repeal took effect. Section 51 of the code says: ‘' This repeal of existing
statutes shall not affect any act done, any right accruing or which has
accrued or been established, nor any suit or proceeding had or gommenced
in any civil cause before the time when such repeal took effect.” So faras
this section relates to an act done, it is simply a statement of the law recog-
nized without a statute.

Not only this, the provision for the assessment of real estate being sub-
stantially the same as the old law, it comes within the rule recognized by
many courts, which may be stated as follows: “When statutes are
repealed by acts which substantially retain the provisions of the old law,
the latter are held not to have been destroyed or interrupted in their bh?d-
ing force. In practical operation and effect, they are rather to be consid-
ered as a continuance and modification of old laws than as the abrogation
of those old and the re-enactment of new laws.’ This language was
approved by the supreme court in Hancock v. District Township of Perry,
78 Iowa, 550. For list of cases sustaining the doctrine, see 23 Am. & Eng.
Enc. of Law, pp. 515, 516.

The provisions of the old law relating to the time of assessment of real
estate being retained in the new law, the new law must be considered as &
continuation of the old. On no principle of law with which I am familiar
can it be said that the assessment of real estate in the year 1897 was set
aside because of the enactment of the new code. I find nothing in the code
anywhere that authorizes the assessment of real estate in the year 1808,
except such as was omitted from the assessment of the previous year.

It may be said that the basis of the assessment of real estate in 1897 is
different from the basis for the assessment of personal property for 't.his
year. Be that as it may, it is competent for the legislature to enact a law
assessing property of a certain class and exempting property of another
class, or to provide a different basis for the assessment of different classes
of property. It was entirely competent for the legislature to direct the
assessment of one class of property on one basis and another class upon
another basis, so that the law be of general application.

In my opinion, the assessment of 1897 is a valid assessment until a new
assessment of real estate can be made in 1899, and an assessment of real
estate this year would be without warrant of law.

Yours respectfully, e
E‘W Y ’
Attorney-General.

Tax on insurance companies under section 1333 of code for the
year 1898is to be based upon the amount of premium receipts
for the entire year of 1897, and not for the part of the year
after the code took effect.—The tax imposed is a condition
upon which insurance companies may do business in this
state.
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DEs MOINES, Iowa, January 21, 1899.
Hon. C. @. McCarthy, Auditor of State:

DEAR SIR—Your favor cama duly to hand, in which you request my
opinion upon the following question:

“In determining the amount of tax to be paid into the state treasury by
the insurance companies or associations referred to in section 1333, the
code (third sentence), should the said tax be eomputed by taking 1 per
cent of the gross amount of premium receipts from the business in this
state of each company or association since the law went into effect, or by
taking 1 per cent of the gross premium receipts from the business in this
state of each company or association during the preceding year? In each
case amounts paid for losses and return premiums to be first deducted.”

The paragraph referred to provides that insurance companies or associa-
tions organized under the laws of this state and doing business herein, not
including county mutuals and fraternal associations, ‘*shall, at the time of
making the annual statement required by law, pay into the state treasury,
as taxes, 1 per cent of the gross:amountsreceived by it on assessments, fees,
dues or premiums from business done in this state, including all insurance
upon property situated in this state and upon the lives of persons resident.
in this state during the preceding year, after deducting amounts actually
paid for losses and the amount of premiums returned.”

This law went into effect the first of October, 1897. It will be noticed
that the section further provides, *‘ the taxes provided in this section shall
be in full of all taxes, state and local, against such corporations or associa-
tions, except taxes on real estate and special assessments. "’

I have no doubt that it is competent for the legislature to change the
basis of taxation, providing always that the property or personsof & specific
class be taxed upon the same basis and in the same manner, It may also
change the time for the payment of taxes. ‘‘ Any particular class of prop-
erty belonging to all corporations of the same echaracter, and which pos-
sessds the same rights and privileges, may be assessed in the same manner
and by the same tribunal, and the property of individuals and other corpor-
ations may be assessed by other officers and at different times.”” Central
Towa:Railroad Co. v. Board of Supervisors, 67 Iowa, 199. In the matter of
McPherson, 104 N. Y., 806.

The legislature, by the adoption of the provision above quoted, deter-
mined that the basis for ascertaining the amount which should be paid as
taxes by insurance companies should be the amount of the receipts of such
companies from the business done within the state, less certain deductions
specified by the statute. The tax, then, for the year 1898 is based upon
the amount of business done within the state during the year 1897. The
tax demanded during this year as a condition of‘doing business during the
year 1898, is not a tax upon the business of 1897, nor in any just sense an
income tax; but the data for ascertaining the amount which should be paid
as taxes during the year 1808, are obtained from an examination of the
business of the company during last year.

This is no new principle in our law. Under section 815 of the code of
1878, & merchant was assessed, not upon the amount of property he had
on the first of January, as other people were, but the average value of such
property in his possession or under his control during the next year pre-
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vious to the time of assessing. The same was true of a manufacturer,
Stocks generally were assessed at their market value, which is based upon
the known earning capacity of the corporation during previous years.

The language of the statute makes no exception in regard to the pay-
ment that shall be made during the year 1898, If an insurance company
were doing business during the year preceding the time for making the
payment of their taxes in 1808, then the language of the statute would
require the amonnt of tax to be paid to be determined by the amount of
receipts of the company during the preceding year.

Anocher view leads to the same conlusion. Itis competent for the legis-
lature to impose conditions upon which any corporation may do business in
the state. A Maryland case holds that atax on the gross receipts of a
railroad company was not a direct tax upon property, but a tax upon the
franchise of the corporation measured by the extent of business. The tax in
question is not a tax upon property. Aninsurance company may have little
or no property and yet do a very large business and receive large sums as
premiums or dues. The statute provides that the sum, which is called a
tax, shall be paid before a certificate is issued by the auditor authorizing
it to do business within the state. The fact that the property of a com-
pany which pays the tax provided for in this section is exempt from other
taxes, makes this tax no less a tax upon the franchise or the right to do
business. The receipts from business during the preceding year furnish
the data for determining the amount that should be paid as a condition
precedent for being authorized to do business during the year 1898,

It may be claimed that this is double taxation because the companies
must pay their tax for the year 1897, which come due on the first of Janu-
ary, 1898, which were assessed under the old law. The fallacy of this
claim is apparent when we consider that the taxes paid to the state during
the present month are in lieu of all taxes during the year 1898, and are
separate and distinet from those levied during the year 1897, although the
payment of the 1897 taxes is deferred until the first of January.

Whether the law places an unjust burden upon the insurance companies
is a matter for the legislature to determine. It is presumed that the tax
imposed upon the receipts for the preceding year was an equitable pro-
vision for distributing the burden of taxation for public uses. It, because
the code did not go into effect until the first of October, the receipts of the
companies since such date should be taken as a basis, then such companies
would be paying only one-fourth as much as the legislature intended they
should, andjonly one-fourth as much as they shall be required to pay in the
years succeeding the present one.

I see no principle which requires you, in determining the amount of tax
that shall be paid as a eondition for doing business during the year 1808,
to take into consideration only the amount of the receipts of the companies
from and after the first of October last, In my judgment the receipts for
the whole year should be considered.

Yours respectfully,

MILTON REMLEY,
Attorney-General.
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A stipulated premium or assessment insurance ass‘ocxs:fc()::
must have 250 bona fide applications for membership orore
it can issue policies.—Applications to another assol;;la. "
cannot be counted as part of the 250.—.-Whether such ass i
ciations have power to reinsure the risks of another asso

ciation guere?
e DES MOINES, Iowa, February 1, 1898.
hy, Auditor of State:
HmI;EC;'RGéﬁz(fYa:urylavor of t}{e 28th inst. at hand, in which you ask my
the following question:

oplﬂi;;:“l{)?nc:msider as scgt\?al applications for membership undexi- the p;z:
visions of section 1787.0f the code, & 1ist of members of an associa; mlld‘::: 3
ized and operated in Nebraska, that have, by resolution, elc):e s
reinsure the risks or policies of the members in the association to . nins_
ized and incorporated under the laws of this state for the purpt;se od ol
acting business in accordance with the proYlslona of chapters aln il ==
other words, does a resolution of an association deciding to re ulsi e
risks in an association of this state, constitute all or part of the app CFOD P
upon at least 250 lives required for an association to be in p(;s:esm

before it can be granted a certificate of authority to do business - )

I do not think such applications in the Nebraska company ct;.n 1?1 8(310(1)1f
sidered by you as a part of the 250 applications required by sect out ek
the code to be made before you are authorized to issue a certificate, fo

ons:
fon;‘::'i;tlig?:s; applications are made to the Nebraska company and El;e"lll](:t
applications made to the company to be organized under the laws o 8
s".g'!e.ct.rmi——The Iowa company is not yet organized, and having no certi-
ficate authorizing them to do business, cannot make a contract to reinsure
the Nebraska company.
thﬂzﬂh::;_t&;:: ll:ive no authority under section 1796 of the eode, to issue
a certificate authorizing the company to do business until 250 applications
have been actually made to the company about to be organized.

I do not wish to be understood as implying by the above that any eo:;:-
pany organized under chapter 7, title 9 of the code, has any authority In
law to make a contract for reinsuring the risks of any other company. bl:
regard to this there may be doubt, and I express no opinion upon the su
ject. Yours respectfully, St S

Attorney-General.

Assessment of real estate in 1897 was not affected by the enact-
ment of the code.—The county auditor, because of the repeal
of exemptions allowed for forest or fruit tree cu].mre, has no
power to change the assessment of 1697, by adding to it the
amount supposed to have been allowed as exemption when
the assessment was made.
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DES MOINES, Iowa, February 2, 1898,
Hon. C. @. McCarthy, Auditor of State:

DEAR SIR—Your favor at hand in which you #sk whether or not the
provisions of section 1304 of the code in reference to the exemption of
property from taxation, are applicable this year to the real estate assess-
ments made last year. ‘‘Does the omission from the new code of section
1272 of McClain’s code, in reference to exemptions on account of forest and
fruit trees, prevent the granting of such exemptions this year on the real
estate assessment made last year? "’

I think it is undoubtedly true that the assessment of real estate made
last year in accordance with the law then in force, remains unchanged as
the basis for taxation until a new assessment can be made in 1899, which
will be made under the provisions of the new code. Under section 1272 of
McClain’s code, the exemption because of forest and fruit trees planted and
cultivated, was made by the assessor at the time of the annual assessment.
If the assessment thus made is unchanged by the board of equalization, it
becomes a fixed fact and no person has authority to change such assess-
ment thereafter. The assessment returned by the assessor must have
stated the aggregate sum upon which the land owner should be taxed after
the deduction of all exemptions. This sum can neither be increased nor
diminished by the' county auditors or the treasurers, nor by the assessors
themselves after the assessment return has been made. No offieer other
than the assessor at the time has any right to grant exemptions, nor in
case of the repeal of the law authorizing such exemptions, to add to the
assessed value of the real estate the exemptions which the assessor deducted
from the value of the land. I know of no statute which authorizes any one
to either increase or diminish the assessed value of the real estate as
returned to the auditor after the board of equalization has made its changes.
Any cbange in the assessed value of the real estate not authorized by law
affects the integrity of all proceedings to enforce the collection of the tax.

The language of your inquiry implies that exemptions must be granted
year by year. If such is the thought, it is erroneous. Exemptions are
deducted only at the time of the assessment, and at no other time, and this
year the question of exemptions on account of forest or fruit trees planted
does not arise, but such questions were settled last year when the a8sess-
meot was made. :

Of course, if real estate omitted from last year’s assessment is asressed
this year, under the provisions of section 1350 of the code, such real estate
falls within the provisions of the code and no exceptions could be claimed
On account of the planting of forest and fruit trees,

Yours respectfully,
MILTON REMLEY,
Attorney-General.

PARDONS.—-The action of the general assembly with reference
thereto is only advisory.—An immaterial defect in the publi-
cation of notice of the application should be disregarded—

Such notice is not necessary to give the general assembly
jurisdiction. b




52 REPORT OF THE ATTORNEY-GENERAL.

DEes MoOINES, Iowa, February 4, 1898.
Hon. John Parker, Chairman Committee on Pardons, House of Representatives:

DEAR SiR—I have made an examination of the question which you sub-
mitted to me yesterday, it being whether, in a pardon case pending before
the general assembly, the fact that a notice required by section 5626 was
published for three successive weeks then for some cause was omitted the
fourth week, but was published the filth week, the last publication being
only eighteen days before the commencement of the general assembly,
would deprive the general assembly of jurisdiction and prevent it from
taking any action thereon?

The action to be taken by the general assembly is at best only advisory.
The constitution provides: ‘‘The governor shall have power to grant
reprieves, commutation and pardon after conviction for all offenses except
treason and cases of impeachment, subjcet to such regulations as may be
provided by law.”” The regulation provided by law is contained in section
5626 of the code, which provides: ‘‘After conviction of murder in the first
degree, no pardon shall be granted by the governor until he shall have
presented the matter to and obtained the advice of the general assembly
thereon.” It further provides: ‘‘Before presenting the matter to the
general assembly for its action, he shall cause a notice containing the
reasons for granting the pardon to be published in two newspapers of gen-
eral circulation, one of which shall be at the capital, and the other in the
county where the conviction was had, for four successive weeks, the last
publication to be at least twenty days prior to the commencement of the
session of the general assembly.”

‘Whether the notice has been published in substantial compliance with
the law is for the governor to determine. That fact must be determined
before the matter is presented to the general assembly. When the gov-
ernor presents the matter to the general assembly for its advice, the matier
is before the general assembly to take such action as it deems proper. It
is the act of presenting the matter to the general assembly that gives it
jurisdiction.

I do not think that the irregularity in the publication of the notice was
such that the governor was not justified in presenting the matter to the
general assembly. It is not every irregularity or slight deviation from the
law that invalidates the act done. Where there has been asubtantial com-
pliance with the law, when a jurisdictional question is not involved, a mere
irregularity does not render the act invalid, especially when there has
been no prejudice to anyone shown by reason of the irregularity. The
governor asking the advice of the general assembly presents the matter
before the general assembly for action, and unless there is some evidence
of some person being prevented from making a protest because of the
irregularity, or some fraud attempted, I do not think the general assembly
would be justified in ignoring the matter.

Of course, if the general assembly obtained information that there was
no notice published, or that the irregularity in its publication was so great
that parties who would be likely to make a protest have been deterred
from so doing, it would be proper and right for the general assembly to
take no action. But, without some showing of prejudice to somebody, I am
inclined to the opinion that the general assembly may rest upon the find-
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ing of the executive that there was a substantial compliance with the law.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

In the absence of constitutional inhibitions, salaries of public
officers may be reduced during the term for which they are
elected. —Trustees of state institutions have no power to
enter into a contract with an officer thereof so as to preclude
the legislature from by law controlling the salary to be paid.

DEsS MOINES, Iowa, February 8, 1898.
Hon. A. B. Funk, Chairman on Retrenchment and Reform, Senate Chamber:

DEAR SIR—Your favor of the 3d inst. at hand, in which you ask my
opinion as to whether an officer appointed or elected by tha trustees of a
state institution or any board, a contract having been entered into between
the trustees and such officer prior to the taking effect of the new code, fix-
ing his compensation in a sum greater than the code authorizes to be paid
to him, can legally draw the salary according to the terms of the contract,
notwithstanding the faet that the salary to be paid him is limited by the
code to a sum less than the alleged contract price.

The law relating to the several institutions of the state differed very
materially, but I assume the inquiry relates to some officer whom the
trustees are required to appoint by statute.

Where the statute expressly provides for the appointment of an officer
of an institution, whether the term of the office is stated in the statute or
whether the term is left to the discretion of the managing board, I think
it follows necessarily that such officer is to be considered as standing on
the same plane as an officer of the state. A person accepting such an
appointment or election must be considered as doing so with the full
knowledge that it is within the power of the legislature to change the
term of office or abolish the office or limit the salary which may be paid.
An examination of the statutes relating to our state institutions, to gen-
eralize, leads to the conclusion that the board of trustees of any institution
has no power given it by the statute to enter into a contract with an officer
of such institution which would limit the power of the legislature to reduce
the salary or to determine what it shall be. Certainly one aceepting an
appointment from a board of trustees does not hold his office by a tenure
more secure than a public officer elected by the people, nor than the
trustees themselves, who made the appointment. The trustees have no
authority except that given them by statute. Where the statute author-
izes the trustees to appoint ar officer of the institution, there being no
express provision authorizing a contract to be made for a fixed term with
a fixed salary, I think the making of such a contract would be ultra vires.
If there are no constitutional inhibitions, the legislature has power to
abolish every office or institution in the state, and it would be absurd to
contend that boards created by acts of the legislature, themselves subject
to legislative control, can by contract place their appointees beyond legis-
lative control. I know of no statute which authorized any board of trustees
to make such a contract.
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The supreme court of this state in Bryan v. Cattell, 15 Towa, 538, said:
“That it is competent for the legislature to abolish an office, increase or
decrease the duties devolving upon the incumbent, add to or take from his
salary, not inhibited by the constitution, we entertain no doubt.”

The officers referred to in the inquiry being publie officers, come within
the well-settled rule that it is within the power of the legislature to reduce
the salaries. There are so many decisions upon this point that it is no
longer a mooted question. See Throop on Public Officers, sections 19-20;
Cooley on Constitutional Limitations, 334.

It is, I think, also well settled that a public officer is entitled to receive
compensation according to the law in force at the time the services are
rendered, and no other. My conclusion, therefore, is that an officer
appointed by the trustees of a public institution cannot legally receive
more than the sum authorized by statute, notwithstanding any alleged
contract made with the governing board.

Yours respectfully,
MILTON REMLEY,
Attorney-General.

The executive council has no control of the electrotype plates
upon which the code was printed.—The secretary of state
has no authority to permit them to be used in printing
leaflets.

Des MOINES, Iowa, February 14, 1898.
Hon. A. E. Shipley, Secretary Executive Council:

DEAR SiR—Your favor of the 10th inst. at hand, in which you say the
executive council requests my opinion upon the right or authority of the
executive council to authorize the secretary of state to permit the use of
certain electrotype plates upon which certain pages of the code were
printed, to be used by the state printer to print in leaflet form the laws
relating to the state board of health.

In regard to this I beg to state that I find no provision of law which in
any way, even inferentially, consigns the said plates to the care and custody
of the executive council. Under section 168, the executive council has
charge of all property purchased under the provisions of chapter 8, title 2,
of the code. The provision of section 120 of the code of 1873, that the
executive council shall have charge, care and custody of the property of
the state when no other provision is made, nowhere that I have been able
to find, appears in the code. Section 12 of the act relating to the code,
found on page 3 of the code, provides: ‘“The code supervising committee
shall procure the pages of the code to be electrotyped, the state to furnish
the metal and own the electrotypes, which shall be in the custody of the
secretary of state, and be carefully preserved by him.”

Unless there were some provisions of law giving to the executive coun-
cil some direction or authority over the plates, or authority to direct the
secretary of state with reference thereto, then I am of the opinion that
they can make no valid order in regard to the same. I find no such pro-
vision. The secretary of state is made responsible for the care and the
custody of the electrotypes referred to. His only duty in regard to them is
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to carefully preserve them. To permit a number of the plates to be used
more than others, subjecting them to greater wear and risk of damage by
accident, by which a less clear impression would be made in case a new
edition of the code is published, would, in my judgment, be an excess of
his authority. Yours respectfully,
MILTON REMLEY,
Attorney-General.

No bonds can be lawfully issued by a school corporation except
as authorized by a vote of the electors.—A school corpora-
tion bond, payable at a fixed time with an option to pay at
an earlier date, must be considered matured if the option of
earlier payment is exercised.—The limit of 5 mills in section
2813 of the code, is a limitation on the amount of tax to be
levied to pay interest on the bonds, and hence a limitation
on the amount of bonds which may be issued.

DeEs MOINES, Iowa, February 14, 1898,
Hon. J. H. Trewm, Chairman Senate Committee on Schools, Senate Chamber:

DEAR SIR—Your favor of the 12th inst.at hand, in which you desire my
opinion upon the following questions arising under sections 2812 and 2813
of the code:

First.—* Is any refunding issue of the school bonds good without the
vote of the electors, although the original issue was authorized by such
vote? ”’

I am inclined to think that under the provisions of section 2812, the
board of directors has no authority to issue bonds for any of the purposes
named therein until a vote of the electors of the district has been taken
authorizing the same to be done. The clause, ‘‘ when authorized by the
voters at the regular meeting or a special meeting called for that purpose,”
applies to every issue of bonds by the board of directors of any school cor-
poration. The meaning would be more perspicuous if the clause quoted
had been inserted after the word ‘‘directors’ in the first line, and also
after the word * district’ in the fourth line of the section; but to save
repeating the language, it was placed after the purposes for which bonds
could be issued were enumerated, and is applicable to both the directors of
any school corporation and to the board of any independent city or town
district. Ithink that the grammatical construction of the sentonce requires
it to be 8o considered.

In other words, every issue of bonds hereafter must be authorized by
vote of the electors before the same is issued, and in no event can bonds be
issued for any other purpose than those enumerated in the first six lines of
said section. Even the vote of the electors cannot authorize bonds to be
issued for any other purpose, it being provided further down in the section
that ** bonds shall not be disposed of for less than par nor issued for other
purposes than in this section provided.’”

1 do not think there could be any very serious doubt about the correct-
ness of this interpretation, were it not for the last clause of section 2823,
which is as follows: ** But school boards shall not incur original indebted-
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ness by the issuances of bonds until authorized by the voters of the school
corporation.” Some might draw an inference from this language that
bonds could be issued for any indebtedness not original by the board of
directors without being authorized by vote of the electors; but it does not
sostate. Under sections 1821 and 1822 of the code of 1873, bonds could be
issued for erecting and completing school houses only after a vote of the
people of the district. This was amended by the Sixteenth General Assem-
bly, authorizing the independent districts to issue bonds for the purpose of
redeeming outstanding bonds. This also required a vote of the people.
Chapter 132 of the Eighteenth General Assembly, authorized the issuance
of bonds to refund outstanding upon an indebtedness of school districts by
a resolution of the board of directors, and chapter 51 of the Eighteenth
General Assembly authorized the issuance of bonds to pay any judgments
remaining unsatisfied, both by school districts and district townships.

I do not recall any other instance where, under the old law, directors of
district townships or independent districts were authorized to issue bonds
except by vote of the electors. The provisions of section 2823 make the
provisions of chapter 14, title 13, applicable to all school corporations,
except when otherwise clearly stated. Hence, I have no doubt that sec-
tion 2749 is applicable to independent districts as well as to school town-
ships. The electors at the annual meeting, under said section, shall have
the power to vote a tax for the payment of debts contracted for the erection
of school houses, and under section 2813 the board must fix the amount of
taxes necessary to be levied to pay any amount of principal and interest due
or to become due during the next year on the lawful bonded indebtedness,
and certify the same to the board of supervisors. This being their duty,
then they can only be relieved of such duty by a vote of the people author-
izing bonds to be issued. I cannot think that the legislature intended to
place it in the power of the board of directors to continue an indebtedness
indefinitely by renewing the bonds without the consent of the electors.
The inference which some might attempt to draw from the last clause of
section 2823, I do not think is tenable when the history of previous legisla-
tion is examined.

Referring to the clause ‘‘ when authorized by the voters at the regular
meeting or a special meeting called for that purpose,” let me say that the
use of the word “‘ when”’ in that connection refers to a time after; it cannot
refer to a completed act of borrowing money for the erection or completion
of school houses. Webster’s definition of when is, * What time, at, during,
after the time that at or just after the moment that; used relatively.”

The use of ' when ” then, signifies that the power of the board cannot
be called in requisition until the time that & vote has been taxen. Had it
referred to the clause which immediately precedes it, different language
would surely have been used. 'We would naturally have expected the clause
to read, ‘* or for money borrowed for the erection or completion of school
houses which had been authorized by the voters,” etc., or which was duly
authorized to be borrowed by the voters. There are other considerations
which lead me to the conclusions stated.

Second.—You ask, *‘ Can a bond that is optional for payment be consid-
ered as mature for the purpose of refunding? *
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I am inclined to the view that it may be. That is, if a bond is issued
payable in ten years with the option of the payor to pay the same in five
years, then when that option is exercised it is to be treated as mature.
That is, if a school district announce to the holder of a bond that it will
pay the bond which it has the optioa of paying, it is to be considered then
a matured bond, and may be refunded if the vote of the electors so directs.

Third.—** To what does the limit of 5 mills belong in the latter part of
section 28137’

The meaning is possibly somewhat obscure. I think, however, it is a
limitation on the amount that shall be levied to pay the interest on bonds
for money borrowed for improvements. That is, even with the vote of the
people of the district, no bonds shall be issued for improvements, the interest
of which will exceed 5 mills on the dollar of the assessed valuation of the
property of the district. Yours respectfully,

MiLTON REMLEY,
Attorney-General.

NEw ORLEANS ExpPosITION CLAiMS—The executive council
may in its discretion fix a date at which it will consider the
claims filed, after giving reasonable notice, and pay pre-
ferred claims pro rata or in full, and any balance remaining
may be paid on the claims of counties.

DEs MOINES, Iowa, February 16, 1898.
Hon. A. E. Shipley, Secretary Executive Council:

DEAR SiR—Yours of the 15th inst. at hand, in which you say you are
directed by the executive council to ask for my opinion ‘ relative to the
legal right of the council to name April 1, 1898, as a time when the New
Orleans claims account shall be permanently closed, whether all claims are
filed at that date«or not.”’

The appropriation was made by chapter 151, laws of the Twenty-sixth
General Assembly. It provides: ‘‘All money is to be pald in the manner
herein provided.” The second section attempts to provide how it shall be
paid, but it is so indefinite that it is difficult to say what is the legislative
intent. It has been assumed that it was intended that, in case claims were
filed which amounted to more than 812,000, they should be paid pro rata,
yet I find nothing in the statute from which such an idea is obtained.

The first sentence of the second section implies that only those claims
which are named in the report of the commissioner and treasurer of the
Towa commission at such exposition shall be considered. If it were not for
the provision that claims for actual cash furnished by individuals shall
take precedence over appropriations made by counties, I would be inclined
to the opinion that claims could be allowed and paid in full in the order in
which they were filed until the appropriation was exhausted; but this pro-
vision defers the claims of counties until the other claims are paid. Itis
evident, however, that counties do not have to wait beyond a reasonable
time for private parties to file their elaims.

There is a rule of law well recognized that where a statute imposes a
duty upon a board or commission or tribunal, and does not provide the
method of procedure for the performance of that duty, that such board or
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commission or tribunal may adopt such method as it in its discretion deems
best. In accordance with this rule, I think it would be competent for the
executive council to fix a time at which it will consider the claims on file,
and give such notice to claimants as it may think best, and ascertain the
amount which will be required to pay the private claims, and then pay the
balance on the claims made by the counties.

1f the council deem the 1st of April, 1898, as:a proper date for determin-
ing the claims before it, and to pass upon the private claims on file at that
date, and at that date pay the balance of the appropriation to the counties,
if claims to that extent were filed by counties, I see no reason why they
would not have discharged the duties imposed by the statute.

If, on the other hand, after passing upon the claims which were filed
on the 1st of April, if that date were named, there still remains part of the
appropriation not disbursed, and after the st of April claims were filed by
those entitled to participate in the appropriation, I do not think the coun-
¢il could refuse to consider them and pay the valid claims to the extent of
the appropriation. In other words, the council cannot fix a date at which
they will say all claims filed thereafter shall be barred and the claim-
holders shall not participate in the appropriation if there is money on hand
to pay the same, but they can fix a date at which they will dispose of all
claims on file, and on that date may pay the preferred claims in full
and the balance of the appropriation to the second-class claimants, and no
private claimholder whose claim has not been filed can have any reason to
complain of the action of the council. Yours respectfully,

MILTON REMLEY,
Attorney-General.

INSURANCE—MUuTUAL ComPANIES—(1) The company cannot
use the premium notes given by persons insured who are not
organizers of the.company. They may withdraw at any time.
Different liability attaches to makers/of such notes. (2) Non-
residents may become members of a mutual corporation organ-
izde in this state.

Des Moines, Towa, February 18, 1898.

Hon. C. G. McCarthy, Auditor of State:

Dear Sir—In regard to the questions submitted to me in connection
with the statements made by the National Church Mutual Insurance
Company, I will say that it does not appear that the notes referred to
in said statements were such notes as are required by section 1692 of the
code. They appear to be premium notes given by persons who applied
for insurance in the usual manner after the insurance companies are
organized and authorized to do business. There are two classes of
premium notes given to mutual companies; the first are those given at
the organization of the company, which must amount, together with the
cash paid thereon, to not less than $25,000. These notes stand as the
security for the payment of losses, etc., until the accumulations of profits
from investments shall equal the amount of cash capital required to be
possessed by stock companies. (See section 1704 of the code). This is
intended to make the organizers of a company put up security equal to
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$25,000 for the payment of losses and claims against the company, and
this shall be kept good until the accumulations of profits equal $25,000.

Where a person insures in a mutual company without being one of
the organizers, he is only liable on his premium note for the amount of
his assessments, and can withdraw the same upon having his policy
cancelled, and can only be required to pay his proportion of the losses
and expenses according to the rules of the company. Notes taken of
the latter kind cannot be made to take the place of the notes required
in section 1692. The latter class of notes does not stand as security be-
yond the terms and conditions stated in the note.

In regard to the other question, I will say that I see nothing in sec-
tions 1692 and 1693 of the code which necessarily requires the makers
of the notes therein referred to to be residents of the State of Iowa.
Non-residents may become members of a mutual corporation organized
in this state. The same care should be taken to be assured of the
financial solvency of the makers of the notes, as is taken in regard to
the residents of the state.

The first question, however, is the principal one, to my mind. I do not
think the company can use the premium notes given by persons insured
who are not organizers of the company, and which may be withdrawn at
any time at the option of the makers, in lieu of the notes required to be
given by section 1692 by the organizers of the company, as a different
liability attaches to the makers of such notes than that attaching to the
makers of ordinary premium notes given for insurance. Yours truly,

MILTON REMLEY,
Attorney-General.

AssEsSMENTS—Exemptions from—Duty of Auditor as to—
County Auditors are not authorized to change or alter as-
sessment of real estate except where [there has been an omis-~
sion on the part of the assessor to act. Exemptions shall be
made by the assessor and not by the auditor. After assessment
lists have been corrected the auditor has no authority to change

the same.

Des Moines, Towa, February 28, 1898,
Hon. C. G. McCarthy, Auditor of State:

Dear Sir—Your favor of the 21st inst. I find on my return this morn-
ing from Washington, enclosing a letter from Auditor Cunningham of
Ft. Dodge, for which I am much obliged.

Mr. Cunningham, however, overlooks the fact that the auditor has
no duty to do in regard to assessments or exemptions save and except
that given him by the statute, and there is mo statute anywhere au-
thorizing the county auditor to perform any duty whatsoever in regard
to the assessment of real estate, or increasing or diminishing the amount
of such assessment after allowing all exemptions, and, in fact, he has
nothing whatever to do with the assessments except in cases where there
has been a total omission on the part of the assessors to act. The exemp-
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tion shall be made by the assessor, and not by the auditor. The total
amount of the assessment of the land is stated by the assessor in his re-
turn, and it cannot be changed by the auditor without invalidating the
entire assessment. I recognize that the use of the words “annual as-
sessments” is unfortunate, but the rules for the construction of statutes
would not permit the use of the word “annual” in that connection to
give to the auditor or the assessor even, an excess of power which is at
variance with all decisions in regard to the assessments for taxation.
The difficulty which Mr. Cunningham refers to can be obviated by
the assessor returning the net assessment which has been made against
the persons claiming the exemption for each of the two years. For in-
stance, if the time expires at the end of one year, say 1897, for which

the exemption could be claimed, he should return the assessment of the

land for 1897 at the amount remaining after deducting the exemption
given and for the assessable value, without deducting the exemptions
for the year 1898. If the assessor has not done this, it is no fault of the
auditor’s. After the assessment lists have been passed upon by the
board of equalization, corrected by the assessor and returned to the audi-
tor, such lists cannot be changed, or tampered with, by the county
auditor or any cfficer.

I am very clear upon this, and am strengthened in my views by a
re-examination of the question, and by the opinions of a number of at-
torneys of high standing. I would not wish to change my opinion. ‘The
contrary opinion, I am sure, would not stand in the courts.

Yours truly, MILTON REMLEY,
Attorney General.

Authority of the Governor to remove the treasurer of the In-
stitution for Feeble Minded Children. The constitution gives
him no authority to do so. “State officers” referred to in Sec.
1259 of Statute does not include such treasurer. Governor
not authorized to/suspend or remove such treasurer.

Des Moines, Iowa, March 2, 1898.
Hon. L. M, Shaw, Governor of Iowa:

Dear Sir—Your favor of the 24th ult. came duly to hand, asking my
opinion upon the question whether you have authority to remove the
treasurer of the Institution for Feeble Minded Children at Glenwood in
case, after investigation, you find sufficient cause therefor.

Authority to remove an officer by the governor must be based upon
the constitution or the statute. The constitution gives no such authority.
There is no statute expressly giving the governor authority to remove
an officer connected with the Institution for Feeble Minded Children as
there is in regard to the wardens of the penitentaries. The only statute
from which such authority could be claimed is section 1259 of the code.
This section provides: “The governor shall, when of the opinion that
public service requires it, appoint a commission of three competent ac-
countants who shall examine the papers, vouchers, moneys, credits and
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other documents in the possession or under the control of any state offi-
cers,” and in section 1261, if an adverse report of the commission is
made, it is provided: “The governor shall forthwith suspend such officer
from the exercise of his office.”

If the treasurer of the Institution for Feeble Minded Children is in-
cluded within the term “state officers” in section 1259, the power of the
governor would only extend to suspending and not to permanently re-
moving the officer. Before an officer is permanently removed from of-
fice, he is entitled to notice and an opportunity to be heard in his de-
fense. .

The question arises whether the term “state officers,” as it occurs in
section 1259, includes such an officer as the treasurer of said institution.
It will be noticed that in section 2693, the management and control of
the institution is committed to three trustees. The trustees elect a
treasurer. The term of office is not fixed by statute. The compensation
is not fixed, nor is the amount of bond. It is fairly inferable from the
language of said section that the treasurer holds his office during the
pleasure of the trustees. Such treasurer has no duty to perform with
the public generally. In the sense that he is appointed under and by
authority of the state, he may be called a state officer. The term “state
officers” occurs in section 20, article 3, of the constitution, relating to
who may be impeached, but the latter part of the section clearly shows
that it is not intended to embrace all officers who receive their authority
from the laws of the state.

The term “state officers” has been defined br the Missouri supreme
court in State ex rel Holmes vs. Dillon, 90 Mo., 229, to mean “only such
officers whose official duties and functions are co-extensive with the
boundaries of the state.” In State ex rel Hitchcock vs. Hewitt, the
South Dakota supreme court says: “We are of the opinion that the term
‘state officers’ as used in said section includes only such general officers
as immediately belong to one of the three constituent branches of the
government.” (52 N. W. R., 875).

I am inclined to the view that the term “state officers” as it occurs in
section 1259 of the code, refers only to such officers as are understood to
be state officers in the popular sense; that is, to those who are elected
by the people of the state or appointed under the provisions of the gen-
eral statutes, whose official duties and functions are co-extensive with
the boundaries of the state.

I have no serious question that the treasurer of said institution is a
public officer, although some of the elements necessary to make him a
public officer as laid down by the supreme court in State vs. Spaulding,
92 N. W. R., 288, are wanting. But be that as it may, I do not think that
he comes within the class of officers referred to in section 1259 as state
officers. -

Hence, I do not think you would be authorized to even suspend him,
much less remove him from office, but I have no question that the board
of trustees have plenary power in the mater. Yours respectfully,

MILTON REMLEY,
Attorney General.
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vSchool districts. Independent school districts for a city or in-
corporated town or village of over 100 inhabitants forming a
part thereof, are not rural independent districts. ‘The growing
population in a village may change the class of school cor-

poration.

Des Moines, Iowa, March 12, 1898.
Hon. R. C. Barrett, Superintendent of Public Instruction:

Dear Sir—Your favor of the 3rd inst. at hand, in which you ask my
opinion upon several questions, all of which involve the construction of
section 2743 and section 2744, with reference to the effect of said sections
upon the legal status of rural independent districts in which villages or
incorporated towns have sprung up since the organization of such inde-
pendent districts,

Section 2743 provides: “Each school district now existing shall con-
tinue a body politic as a school corporation unless hereafter changed as
provided by law, and as such, may sue and be sued, hold property and
exercise all the powers granted by law.”

I apprehend that the misconception of the meaning and effect of this
section causes all the doubts as ‘to the legal status of the independent
districts. It by no means is contemplated by said section that all school
districts existing at the time the code took effect should continue to be
governed by the same laws, or remain in the same class of school cor-
porations that had theretofore existed. The existence of the school dis-
tricts as a body politic, as a corporation with power to sue and be sued,
and to hold property, remain unchanged, and unquestionably the bound-
aries of the several school districts were, by the said section, to continue
unchanged unless the same were changed by some other provision.

By section 2744 as amended by the present legislature, a new classi-
fication of school corporations was made. All school corporations, then,
are divided into three classes; first, school townships; second, inde-
pendent school districts of cities, incorporated towns or villages; and
third, rural independent school districts. All independent districts come
within the second or third classes of school corporations. While all
classes of school corporations have certain powers in common, yet cer-
tain laws are applicable only to the school corporations of a specified
class. The conditioq existing at the time the code took ecect determines
the class to which a given school corporation belongs. It is competent
for the legislature to provide that all school corporations in the state
which contain an incorporated town or village of over 100 inhabitants,
shall be called the independent district of such city, town or village, and
shall be governed by the laws provided for districts of that class, and
to assign other corporations to another class and to prescribe different
laws for its management.

This may be done by the legislature without reference to the law un-
der which such school corporations were originally organized, or the
name by which they have been heretofore known. As an illustration, it
has been held by the supreme court in Russell, et al., vs. District Town-
ship of Cleveland, 97 Iowa, 573, that the enactment of section 1713 of the
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code of 1873 had the effect of dividing sub-districts then existing which
included territory in two townships, except those sub-districts organized
by attaching territory from one township to that of another for school
purposes in cases where, by reason of streams or other natural obstacles,
any portion of the inhabitants of any school district cannot, in the opinion
of the county superintendent, with reasonable facility enjoy the advan-
tages of any school in their township.

The status or classification of the school districts depends not upon
the law under which they were oranized, or the manner in which they
became independent districts, but upon the nature and condition of the
district itself. The amendment to section 2744 enacted by the present
legislature, makes the independent school district of a villege belong to
the same class as the independent school district of a city or incor-
porated town. If, then, a village of over 100 inhabitants has grown up
in an independent district which had been previously organized under
the provisions of the law for organizing what are now called rural inde
pendent districts, then such district becomes, under section 2744, an in-
dependent district of a village or town, and belongs to the school cor-
porations of that class, and ceases to be' a rural independent district.
The code defining the classes, all districts take their places in the class
to which, by their existing conditions, they belong. I am quite clear that
all independent districts which contain a village of over 100 inhabitants,
under section 2744 as amended, cease to be rural districts. I am also
inclined to the opinion that a rural district organized under the provi-
sions of section 2797, by the growth of a village of over 100 inhabitants
within its boundary, becomes ipso facto an independent district of a city,
town or village.

There seems to be no provision for organizing a district of a city,
town or village out of an independent district already existing. Section
2794 provides for the organization of an independent district of a city,
town or village of over 100 inhabitants from a school township, but does
not contemplate that such independent district of a city, town or village
should be formed from an independent district already existing. It is
true that section 2798 provides for the sub-division of rural independent
districts, but this can hardly be said to apply to the formation of inde-
pendent districts of towns or villages. :

I am quite clear that it was the intent of the legislature that all inde-
pendent districts, irrespective of the manner of their original organiza-
tion, which contain a city, town or village of over 100 inhabitants, should
come within the second class as above stated, and be governed by the
laws applicable to independent districts of that class; and I am inclined
to the view that when a village in an independent district increases in
population to exceed 100, that it becomes ipso facto a member of the
class of independent districts of the cities, towns and villages and ceases
to belong to the class known as rural independent districts. An incor-
porated town, when it increases in population to 2,000 or upwards, be-
comes a city of the second class, and must change its organization ac-
cordingly; it has no volition in the matter.

In like manner, the growth of population in a village within a rural
independent district may change the class of school corporations to
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which the district belongs. I see no good end to be gained in view of
the changes in the law, in attempting to classify the school corporations
of the state according to the laws under which they were originally or-
ganized. The evident intent of the legislature was to simplify the mat-
ter and place the school corporations of the state in the three classes, the
class to which each belongs depending not upon the manner of its or-
ganization, but upon tho existing circumstances and conditions of the
district itself.

My conclusion is that independent districts having a city or an in-
corporated town or a village of over 100 inhabitants forming a part
thereof, are not rural independent districts. Yours respectfully,

MILTON REMLEY,
Attorney General.

Game—Artificial ambush erected jon shore or in open water.
—Construction of statute. Any artificial ambush of any kind
erected on the shore or elsewhere is prohibited by Sec. 2551
of the code. Any artifice which conceals the thunter is an am-

bush.

Des Moines, Iowa, March 15, 1898.
Hon. Geo. BE. Dalavan, Fish Commissioner, Estherville, Jowa:

Dear Sir—Your favor of the 14th inst. at hand, enclosing a letter
from Mr. C. C. Clark, county attorney at Burlington, asking my con-
struction of that part of section 2551 commencing with the words “no
person” in the third line from the top of page 887 of the code. The lan-
guage is as follows: “No person shall kill any of the birds mentioned in
this section from any artificial ambush of any kind, or with the aid or
use of any sneak boat or sink box or other devise used for concealment
in the open water, nor use any artificial light, battery, or any other de-
ception, contrivance or device whatever with ambush to attract or de-
ceive any of the birds mentioned in this chapter, except that decoys
may be used in shooting wild geese and ducks,” etc. The controversy
seems to be whether an artificial ambush erected on the shore and used
to conceal the shooter, is a violation of the law, some contending that
the statute only prohibits the use of an ambush in the open water.

I do not think the language would bear that construction. The first
clause is general; “no person shall kill any birds mentioned in this chap-
ter from any artificial ambush of any kind.” To do so is a violation of
the statute. The next clause is: “Or with the aid of any sneak boat or
sink box or other devise used for concealment in open water.” There is
no warrant for saying the clause for concealment in open water is a
limitation or qualification of the first clause of the sentence. The use
of a sneak boat or sink box is recognized as being for the purpose of
concealment in open water, but lest some other devise may be used
which is not embraced within the term “sneak boat or sink box,” and
statute specifies the use of any other device used for the purpose of con-
cealment in the open water is prohibited. I have no doubt that an arti-
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gcial ambush of any kind, erected on the shore or elsewhere, is pro-
hibited by this section.

Mr. Clark also asks the question whether the use of grass suits is
prohibited.

I have no doubt that the term “artificial ambush,” as it occurs in the
section, means a barrier or hiding place artificially prepared, behind
which the shooter is concealed from the birds. Any artifice, then, which
conceals the hunter-is an ambush. The fact that the ambush is carried
along with the person does not make it any the less an ambush.

But whether this be true or not, such a suit would come within the
clause which prohibits the use of “any other deception or contrivance
or device whatever with intent to attract or deceive any of the birds
mentioned in this chapter.” This part of the section under consideration
18 evidently intended to give the birds a fair chance for their lives, and
to prevent any contrivance by which they may be slaughtered by an un-
seen foe.

In my opinion, the use of an ambush of any kind, on the shore or else-
where, or the use of any grass suits which prevents the birds from recog-
nizing their enemy when they see him, is a violation of this statute.

' Yours truly,
MILTON REMLEY,
Attorney General.

Agricultural College—Financial agent thereof~——Compensation
—He is entitled to salary and personal expenses necessary to
or connected with the discharge of his duties. He is entitled
to draw $800.00 as a compensation for assistant and sub-
agents. Necessary expenses are mot to be deducted therefrom.
Said $800.00 is in the nature of an appropriation to such as-
sistants and sub-agents as he imay employ, only to be paid out
of the treasurer on the voucher of financial agent. It cannot
be paid out for anything except services rendered by assistants
or sub-agents. 4

Des Moines, Iowa, April 8, 1898,

Hon. John Herriott, Treasurer of State:

- Dear Sir—Your favor of recent date duly at hand, in which you refer

to section 2669 of the code, and ask my opinion upon the following

points:

'~ 1. “Does the eight hundred dollars in addition for assistants and

sub-agents and all n ry exp connected with the dis-

charge of his duties include the necessary expenses of the finan-
cial agent, or is he entitled to his necessary expenses beside the
eight hundred dollars?”

2. “Is the financial agent entitled to the eight hundred dollars

for assistants and sub-agents absolutely, or only so much of it in

any one year as he pays out? In other words, suppose in one year

5
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he should not require all of the eight hundred dollars for assist-
ants and sub-agents, but the next year should be such a year that
the eight hundred dollars would not be sufficient to meet this ex-
pense: could he draw the whole eight hundred dollars the first
year so that he could have any surplus to use in years when the
eight hundred dollars was not enough to meet the requirements of
the office?”

The entire section is as follows: “The financial agent shall receive a
compensation to be fixed by the board of trustees, not exceeding the
sum of twelve hundred dollars annually, and eight hundred dollars annu-
ally in addition for assistants and sub-agents and all necessary expenses
connected with the discharge of his duties, to be paid as that of other
officers, out of the state treasury.”

I think the fair construction of this section is that the financial agent
shall receive as his compensation the salary to be fixed by the board of
trustees, not exceeding twelve hundred dollars, and all personal expenses
necessary to or connected with the discharge of his duties. He is also
authorized to draw as compensation for assistants and sub-agents, eight
hnndred dollars. That is, necessary expenses are not to be deducted
from the eight hundred dollars which is allowed for assistants and sub-
agents. The appropriation of eight hundred dollars for assistants and
sub-agents is the amount that may be paid for such assistants and sub-
agents.

In regard to the second question, I''do not think that the appropria-
tion of eight hundred dollars for assistants and sub-agents is an appro-
prialion to the financial agent ,in any sense. It is in the nature of an
a.pproprietlon to such assistants and sub-agents as he may employ. This
sum should be paid as that of othé officers, out of the treasury of the
state upon the voucher or certificate of the financial agent that services
have been rendered, and I find no warrant for the payment to the finan-
cial agent of eight hundred dollars annually, whether any assistants or
sub-agents have been employed or not, or whether there is need ot draw-
ing that sum from the treasury.

If no assistants or sub-agents are. employed in any one year, no. sum
should be drawn from the treasury during that year, and the fact that
nothing was drawn lp one year, would not authorize any more than
elght hundred dollars to be drawn during the years touowing The
amount that may be drawn for assl-tents ‘and s“b-e.gente is lhnlted to
elsht hundred dollars ennuelly. It there is no one who renders servlces
as assistant or sub-agent, then there is no one authorized to recelve the
compenaa.tion 'l'he n.la.ry or compenaatlon of a public position belongs
to the one who renders the services in that poaltlon, and if no servicea
are rendered then no pa.rt ot the selary should be drawn tor tha.t. period.

o ... . . Yours respecttully,
: 'MILTON REMLEY,
Atturney Gonarl.l.
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Bonds of civil officers—Regents of the /State’ University and
trustees of the Agricultural College and Normal School do not
come within the definition of civil officers which are required
to give official bonds.

Tt was not the intent of the legislature to require members of the
Board of{Health, of the Pharmacy Commission and of Dental
Examiners to give official bonds.

Des Moines, Towa, April 9, 1898.

Hon. L. M, Shaw, Governor of Iowa:
... Dear Slr—Your favor of the 7th inst. at hand, in which you request
mv opinion upon the question, whether the regents of the Universlty,
trustees of, the Agricultural College and the Normal School and mem-
bers of the State Board of Health, of the Phermacy Commission, a.nd of
the Board of Dental Examiners are required to give bonds under sectlon
1183 of the code

The provision of section 1183 is as follows: “All other clvil omcers
gxcept as specially otherwise provided, ‘shall give bonds’ with the condi-
fion in substance as follows:” s;atlng the form of the bond 4
. There is no suggestion anywhere ln the code, that ani able to ﬂnd
that would indicate thet the oﬂlcers named are requh'ed to glve bond,
unless they are embraced within the term "clvll omcers" conta.lned in
sald section 1183. The reason for requiring the officers to give bonds
fails in rega.rd to the officers named in your inquiry. 'I‘he statute no-
where either fixes the amount tor which such omcers should give bond
nor does it authorize any officers or person to fix the amount of the bond
that should be given. Further than this, if a bond should be required of
such officers,. under existing rules of law, it would be practically impos-
sible to show a breach of the bond. The officers in question actually
handle no funds belonging {6 the state. “The treasurers of the differents
institutions named and the boards receive .and pay out public money, and
provision is made for their giving honds. These cmlderauons are at
least suggeetlve. but of eourse not concluslve 2

Possibly in a very géneral and popular'serise, the ‘persons named in
the inquiry may be considered officers, and 1 think properly so. The
question still remains, are they to, be considered civil officers within the
legislative intent of the section quoted..In a certain sense, civil officers
embrace all officers In contradistinction to military or naval officers, but
there is a very respectable line of authorities holding that the. term
“civil officers” embraces only such officers as in whom no part of the
sovereignty or municipal regulations or general interest of society are
vested. United States vs. Hatch, 1 Wis., 182, and_ authorities cited.
. It is evident that the regents of the University, trustees of the. Agri-
cultural College and Normal School have. vested in them no part of the
sovereignty of municipal regulations or general interest of .society. They
clearly do not come wtthintuldeﬂnitionotc!vﬂoﬂepu ‘That this was
the legislative intent is. very. evident, from, sectiont 2612, It is provided
Mmmmmm& ‘Secretary,and treasurer .of
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institution, and all other officers thereof
11, before entering upon his duties, take the
::::|2e(do:t?c§i::q:fxifls.oft:vu officers in the chapter upon qualifications
for office. If it were the legislative lnte‘nt' that S\lc,l} regents1 and trustees
should be included within the term “‘civil officers” in sections 11180 and
1183, then section 2612 was wholly unnecessary, and the distinction
made between such officers and civil officers would not have been made.
Regents and trustees are simply agents of the state for a local purpose,
having entrusted to them no part of the sovereignty of the state, and I
am clearly of the opinion that they dgos not come within the definition of
rs in section 1183.
Ci"i’;;:ﬂ ::n:::: z‘;c:he Board of Health, of the Pharmacy Commission
and Board of Dental Examiners do not stand upon exactly the same Plane
as the other officers referred to in the inquiry. In a very material sense, a
certain part of the sovereignty of the state is vested in t.hem,f Iimt a
careful examination of the different provisions of the statute fails to
show to my mind any intention on thde part of the legislature that even
ired to give bonds.

the)’i‘i:lto:l?)tbt;erz%‘;e treats of elections and officers. Section 1183 is a
part of title 6, and the ‘term “civil officers” as it occurs in section 1183, T
think refers primarily and especially to the oﬂi!cers provided for in said
title. Commissions and boards being general agencies of the state for a
upeélﬂc purpose or duty, cannot, I think, be classed as civil officers in the
gense in which the legislature used the term. ‘

It would unduly lengthen this opinion tto zt:t.te tpelvalx;)l:us reasons,
y Y ; } which lead me to this conclusion.
other than as above stated, S Nl

MILTON REMLEY,
Attorney General.

the University and each state

Fees to be charged corporations for filing amendments to their
articles inicreasing its gapital stock. A fee of $1.00 for each
$1000 of such increase must be paid regardless of whetherithe
original amount of stock was less than $10,000.

Des Moines, Iowa, April 19, 1898.

‘Hon. G. L. Dobson, Secretary of State:

Dear Sir—Your favor of the 16th inst. at hand, requesting my opinion
as to the amount of corporation fee which should be paid in a case where
the cap'ﬁal stock of the corporation was fixed at $2,000, and a fee of $25
was pald under section 1610 of the code, the company wishing now to
amend its articles increasing its capital stock to $10,000 or $15,000.

The section above referred to contains the following language:
“Should any corporation thereafter increase its capital stock, it shall
pay a fee to the secretary of state of '$1 for each $1,000 of such increase,
but in no event shall a fee in excess of $350 be charged under the provi-
sions of this section.” :

The fact that the company might have fixed the amount of their cap-
ital stock at $10,000 without 'paying any more fee than $25, does not re-
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lease the company from the obligation to pay for the increase which it
now made. The $25 which was paid was a fee authorized to be charged,
whether the capital stock was $1,000 or $10,000. Upon amending their
articles of incorporation and increasing the amount of capital stock, the
statute provides that a fee of §1 for each $1,000 of increased stock shall
be paid. This is another fee, and from the language of the entire sec-
tion, I do not think you have any discretion about collecting it. The
statute is obligatory.
I return you the letter you enclosed. Yours respectfully,

MILTON REMLEY,

Attorney General.

Repeals—Act of May 12, 1890 does not repeal iprevious acts but
only such acts or parts of acts as are in conflict with that acts
Rule to be adopted in computing good time (earned by a
prisoner in the penitentary.

Des Moines, Iowa, April 19, 1898.
Hon. Z. H. Gurley, Deputy Warden, Anamosa, Iowa:

Dear Sir—Yours of the 15th inst. at hand, in which you say the “Act
of May 12, 1890, ‘repeals the acts, etc.” Now does this law apply to all
prisoners alike, i. e., to those committed years ago, or would it apply
prior to its enactment?”

The act in question does not repeal previous acts, but only such acts
or parts of acts as are in conflict with that act. Under section 4754 of
the code of 1873, convicts were allowed gocd time on a certain schedule.
Chapter 154 of the Eighteenth General Assembly made a new schedule
and provided that nothing in the act should be considered to increase the
good time earned by prisoners in the penitentiaries prior to the taking
effect of the act. Chapter 57 of the laws of the Twenty-third General As-
sembly again made a new schedule more beneficial for the prisoners,
and it contains a like provision, that it should not be considered to in-
crease the good time earned by prisoners before the act took effect.

I think that the proper course to adopt would be to compute the good
time earned by a prisoner from September 1, 1873, up to April 2, 1880,
when the act of 1880 took effect. Then compute his good time earned
npder the act of 1880 up to the act of May 12, 1890; since then, com-
pute his good time under the schedule of 1890, allowing the prisoner the
sum total of all he has earned under the several acts herein referred to.
The law does apply to all prisoners alike, computed in the manner above
designated. I think the language and purpose of the act clearly implies
it is intend_ed that all prisoners, irrespective of when confined, should
have the benefit thereof after the passage of the different acts.

Yours respectfully,
MILTON REMLEY,
Attorney General.
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Service of time of prisoner in penitentary—He must actually
serve in the penitetary the time for which he is sentenced.
Prisoner escaping and at liberty is not so serving his time.
The time he is at liberty should be deducted from the good
time earned, or if/good time is forfeited, should extend the
date from which he would be discharged, just that period of
time which he was absent. {

Des Moines, Towa, April 25, 1898.
Hon. Wm. A. Hunter, Warden Penitentiary, Anamosa, Iowa:

Dear Sir—I am in receipt of your favors of the 22nd and 23rd inst., in
which you ask my opinions upon the following:

First: “When a prisoner escapes and is recaptured, does he, in addi-
tion to the loss of good time, have to serve for the same number of days
that he was absent from the prison?”

Replying to this question I will say that, in my opinion, the prisoner
must actually serve in the penitentiary the time for which he is sen-
tenced. He is sentenced for a definite time, and not until such and such
a date. If the prisoner escapes and is at liberty, he is not serving time
in the penitentiary, and is, therefore, extending the date on which he
will be discharged. It may be said, therefore, that the time that the
prisoner is at liberty should be deducted from the good time earned, or
if the good time is forfeited, it should extend the date at which the
prisoner would be discharged had he not been at liberty just what period
of time which he was absent. If this were not the correct rule, the es-
cape of a prisoner sentenced for five years on the day after his com-
mitment, and his remaining at liberty for five years would entitle a
prisoner to immunity from arrest. The rule is the same, whether he re-
mains at liberty for five years or one day.

Second: You state that you wish to make an example of prisoners
who are so persistent in their attempts to escape, and ask if section 4897
of the code would apply to the case of one who had escaped, but wu
recaptured.

In reply to this question I will say that thls section will only apply in
cases where the escaped prisoner has been indicted, tried for the offense’
named in the section and sentenced by the district court for imprison-
ment. You will notice, however, that section 5704 of the code permits
you, with the approval of the governor, to deprive the convict of any
portion or all of the good time that the convict may have earned. He
may also be indicted and tried under section 4897. Yours truly,

MILTON REMLEY,
Attorney General.

Independent school districts—Boundary thereof—1. Code, Sec.
27904 is mandatory requiring the boundaries to be established
by the directors. It is mandatoryjon the board to give notica
of the meetieng at which the people may vote.
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2. Board has discretionary power to establish boundaries so as
to include contiguous'territory not described in the petition.
Has no direction in regard to omitting any land named in the
petition, except that a line fixed in the petition divides a 40
acres of land,in which case the board might omit said 40

acres.

3. In case of an appeal to the county superintendent, he should
be governed by the rules above stated. He can exercise no
power not given by statute to the Board of Directors.

Des Moines, Iowa, May 20, 1898.
Hon. R. C. Barrett, Superintendent Public Instruction:

Dear Sir—Your favor at hand, in which you ask my opinion upon the
following questions:

“First—Under the provisions of section 2794 of the code, re-
lating to the formation of independent school districts, may the
board refuse to establish the boundaries of a district, or is the
statute mandatory?

“Second—In determining the boundary lines, has the board
discretionary power or is it restricted to the boundaries petitioned
for by a majority of the resident electors of the contiguous terri-
tory proposed to be included?

“Third—In case an appeal is taken to the county superin-

« tendent from the action of the board in refusing to establish

boundaries, should the county superintendent consider both the
convenience of the people and the petition presented by the ma-
jority of the electors, or is he limited to the petition alone?”

First, the evident purpose of section 2794 is to provide the means by
which the wish of the voters of any city, town or village, and also the
voters residing on contiguous territory thereto, in regard to forming an
independent district, may be carried into effect.

It will be noticed that a petition signed by ten voters of the city,
town or village, residing in that portion of the city, town or village hav-
ing the largest number of voters, is sufficient to require the board of
directors of the school township to call an election to determine the
question when the boundaries of the proposed independent district are
co-extensive with the city, town or village. If it be proposed to include
the contiguous territory therein, then a petition of the majority of the
voters residing on such contiguous territory must also be presented.

The language of the section relating to the duties of the board is as
follows: “Such board shall establish the boundaries of a proposed inder
pendent district, including therein all of the city, town or village, and
also such contiguous territory as authorized by a written petition of a
majority of, the resident electors of the contiguous territory proposed
to be included in said district in not smaller sub-divisions than entire
toruuathndlnthonmorlnnnmomlumhoolwwuhip.um
best subserve the convenience of the people for school purposes, and

el - —
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shall give the same notice of the meeting as is required in other cases.*

The board of directors of the school township is elected b}" the people
of the entire township. They may have interests antagonistic to the
formation of an independent district. There seems to be but little left

to the discretion of the board. They are required to include therein all

of the contiguous territory proposed to be included in said district in
not smaller sub-divisions than forty acres of land. It seems to be obliga-
tory upon them to include the territory petitioned for, except Whe?‘e the
propoged boundary line would divide forty acre.s of land, accordn}g to
the government survey. They might, however, in case the convenience
of the people of some sub-district left out of the proposed i.ndependent
district demanded it, include more territory than was described in the
petition. The circumstances might be such that a few families, after the
proposed independent district was carved out of the school township,
would be practically left without school privileges. The law seems to re-
quire, in fixing the boundaries, that all of the contiguous territory peti-
tioned for shall be included, but does not even inferentially prevent the
board of directors, in fixing the boundaries, from including some not
petitioned for.

I think the statute is mandatory, requiring the boundaries to be es-
tablished by the directors, which boundaries shall include all territory
provided for, and as much more as the judgment of the board of directors
shall deem necessary to subserve the convenience of the people. for
school purposes. It is also mandatory upon the board to give notice of
the meeting at which the people may vote.

Second—In regard to the second question, in my judgment the board
has a discretionary power to establish the boundaries so as to include
contiguous territory not described in the petition, but has no discretion
in regard to omitting from the proposed independent district, any de-
scription of land named in the petition, except in case the line as fixed
in the petition divides forty acres of land, in which case, the board
might, in its discretion, omit the part of the forty acres included within
the proposed boundaries of the independent district.

It evidently was never intended by the legislature that the wish of
the people of a city, town, or village, or of territory contiguous thereto
in regard to the formation of an independent district, should be thwarted
by the board of directors of a school township. The power to include in
the boundaries established by the board of directors, territory not de-
scribed in the petition, enables the board to prevent a few families with
not enough school population to maintain a school, from being cut off
from school privileges by the creation of an independent district in the
exact form petitioned for.

Third—In case of an appeal to the county superintendent, he should
be governed by the rules above stated. He can exercise no power not
given by statute to the board of directors, and can make such order
as the board of directors should have made. In adding any territory not
embraced within the petition, he should certainly consider the con-
venience of the people, both in the proposed independent district, and
also the convenience of any who are left in a school township; but like
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the board of district township, he would not be authorized to omit any of
the territory included within the petition from the proposed independent
district. He is not, however, limited any more than the board would
be by the petition in regard to adding to the proposed independent dis-
trict land not included in the petition. Yours respectfully,
MILTON REMLEY,
Attorney General.

Building and Loan Associations. 1.—Two or more building
associations cannot lawfully be consolidated.—The directors
cannot legally jspeculate with the stockholder’s savings, nor
invest them in any other manner than that authorized by law.
—The law does not authorize one building association (to
invest its money in the stock of another.—The law does not
authorize the entering into a contract for consolidation, of
two or more building associations.

2.—Every member has the right to withdraw on;the terms pre-
scribed in the articles—Any by-law in conflict with the ‘ar-
ticles is void.—A company has no authority to do business
under a by-law which has not been approved by the executive
council. o

3.—One association cannot purchase the stock of another asso-
ciation either for cash orias consideration for issuing its own

stock.

Des Moines, Towa, May 25, 1898,

Hon. C. G. McCarthy, Auditor of State, Des Moines, Iowa:

Dear Sir—I have made a careful examination of the articles of in-
corporation and by-laws of the Northwestern Savings and Loan Associa-
tion, and of the Home Savings and Trust Company, which you have sub-
mitted to me, with the communication of Mr. C. E. Walters, examiner of
Building and Loan Association, as well as the law relating to the ques-
tion upon which you desire my opinion. Your inquiry embraces several
questions, and without re-stating them in your exact language, I will en-
deavor to state my conclusions as briefly as possible.

First—In regard to whether two building associations may be law-
fully consolidated. ’

‘While the provisions of the general incorporation laws of the stai
must be observed in regard to the manner of incorporating a building
and loan association, yet the business to be transacted, and the manner
of transacting that business, is limited by chapter.lﬁ, title IX of the
code. A corporation organized to do the business therein authorized,
and enjoying the privileges therein conferred, (exemption from the usury
laws, for instance), is most certainly bound by all the provisions of
chapter 13, and cannot go further and do business of a kind and in a
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i - said chapter. The whole theory of said chapter
::at?liirbﬁ?ltl?;lgth;nr:lzfga:)as’sociations shall receive from the stockholders,
payments of stated sums at stated periods an(} loan tl?e mo‘neg thus re-
ceived to the members, and when the stock is matured or withdrawn,
pay the same with accumulated profits 10.t11'0 members. The powers of
building and loan associations are very !lmned. The (111‘6(?{0[:3 of such
associations are simply trustees to receive the money paid in by the
stockholders; invest the same according to .law, and return it wi.th
profits to thestock holders in the manner provided by the articles of in-
corpT(;::t:)rI:icles of incorporation of the two institutions above na.mej;l,
adopted by the incorporators and approved by the exe'cutive council,
were formed and fashioned for the one pur'pose‘ The directors cannot
legally speculate with the stockholders’ savings, nor invest them in a.ny
other manner than that authorized by law. .The law does not authorize
one building association to invest its money in the stock of a.nother,. nor
do the articles of incorporation submitted to .me SO a,l.lthorlize. Neither
do the law or the articles in question authorize entering {nt? any con-
tract for comsolidating the association with any other association, or the
issuing of stock for any other consideration than the payment of actual
cash to the company therefor in the sums and the manner provided by

orporation.
me’l?‘l:;ic;f:noitmsonzolidation proposed has not been stated: but every
consolidation of two companies involves either a re'-or.ganizatlon, the new
company taking the assets and assuming the liabilities of both‘ the old
companies, or one company taking the assets and assuming the liabilities

any. ’
% %130?1“::;2 (::;Zm:nt of facts, it appears that the Home Savings and
Trust Company receives from the stockholders in the Northwestern
Savings and Loan Association, the stock, and issues to such stock holders
its own certificates of stock with riders attached, thus making special
contracts, and giving to such stockholders credit on the books of the
company for the amount paid in to the Northwestern, subject to any
claims which the Northwestern Savings and Loan Association may have
against the stock thus transferred to the Home Savings and Trust Com-
pan'zimre are many objections to this plan. Stock is issued by the Home
Savings and Trust Company in a manner not authorized by its articles of
incorporation for something other than cash paid in accordance with the
articles of incorporation. The amount credited to the holder of this new.
stock is indefinite and uncertain, and 1 find no warrant for such proceed
ings in the law or in the articles of incorporation. Such a course is likely
to lead to litigation and loss to the institution, to say nothing of the
facility offered for deceiving the stockholders who thus become stock-
holders of the Home Savings and Trust Company, instead of the North-
western Savings and Loan Association. The rights of the Home Savings
and Trust Company, and its liabilities, become, in some measure, de-
pendent upon the articles of incorporation of the Northwestern Savings
and Loan Association. I think it is self evident that the trustees of the
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savings of the members of the Home Savings and Trust Company have
no right to jeopardize the funds committed to their care by any such
contracts, or the issuing of stock not authorized or warranted by the law
or their articles of incorporation.

Of course, a member of the Northwestern Savings and Loan Associa-
tion may withdraw his stock in the manner provided by its articles of in-
corporation, and he may take stock in the Home Savings and Trust
Company, if he desires, in the same manner and upon the same terms as
any other person, but this is a very different proposition from the Home
Savings and Trust Company taking its stock in the Northwestern Sav-
ings and Loan Association and holding it as an asset and issuing him
stock in the Home Savings and Trust Company.

Second—You say that the Northwestern Savings and Loan Associa-
tion has been charging members withdrawing two per cent on the par
value of the stock for the first year, which you say is not permitted by
the articles of incorporation and by-laws approved by the executive
council, the company claiming the right to make this charge under the
provisions of a by-law under which they were operating prior to the or-
ganization of the company made under the provisions of chapter 85, laws
of the Twenty-sixth General Assembly. You ask whether this may
legally be domne.

There is room for no two opinions upon this point. Every member
has a right to withdraw upon the terms prescribed in the articles of in-
corporation. The directors have no authority to emnact a by-law which
deprives a member of his legal rights under the articles of incorpora-
tion, nor has the company authority to do business under a by-law which
has not been approved by the executive council. A charge ot such a fee,
amounting to twenty dollars per thousand dollars of stock, is unjustifia-
ble, and a wrong upon the withdrawing member.

Third—It appears from your letter that the Home Savings and Trust
Company, in issuing its stock to the members of the Northwestern Sav-
ings and Loan Association, has credited on the pass book given to the
member, the amount of cash paid by such member to the loan fund of
the Northwestern Savings and Loan Association, without crediting any
portion of the dividends earned by the Northwestern Savings and Loan
Association, subject to any amount due the expense account or the losses
of the Northwestern Savings and Loan Association. You ask my opinion
as to tne legality of the Home Savings and Trust Company’s action in
creating a liability against the corporation for the credit so placed upon
its pass books, and also whether it would have the right to impose the
two per cent expense on the withdrawing members that is now imposed
by the Northwestern Savings and Loan Association on withdrawing
members. ; :

The effect of this action of the Home Savings and Trust Company is
this: It issues its stock, receiving the stock of the Northwestern Sav-
ins and Loan Association as an asset, and gives credit to the stockholder
of an uncertain amount, less, presumably, than the par value of the stock
of the Northwestern Savings and Loan Association which it takes, and
subject to any charges that may be made against the stock under the
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articles of incorporation and by-laws of the Northwestern Savings and
Loan Association. r

I have already stated that, in my judgment, one building and loan as-
sociation cannot purchase the stock of another building and loan asso-
ciation, either for cash, or as a consideration for issuing its own stock;
and when stock which the Home Savings and Trust Company receives as
an asset is of such uncertain and indefinite value that no certain sum
can be credited upon the stock account or the pass book of the stock-
holder, it becomes evident that the transaction is not only illegal, but
highly improper and detrimental to the members of the Home Savings
and Trust Company who have paid in honest dollars for the stock that
has been issued to them. ¢

1 can conceive of no theory upon which the Home Savings and Trust
Company can claim the right to charge members withdrawing two per
cent of the par value of the stock. I do not think it can be legally done.

The facts and evidence submitted to me make it plain that both of
said associations are conducting their business illegally, and in view of
the serious consequences to the stockholders of said companies, in my
judgment, the directors of each company should be notified to put their
affairs upon a safe basis and retrace, as far as possible, illegal steps
taken. Section 1907 of the code gives you ample authority to require this
to be done. Yours respectfully,

MILTON REMLEY,
Attorney General.

Liability of stockholders of bank stock to assessment of stock.—
Enforcing payment of assessment.—The statutory remedy
under Sec. 1879 is exclusive, and the jbank has no cause of
action against the stockholder refusing to pay the assessment.
—Under the law, every stockholder irisks the amount paid
for his stock and a sum equal thereto.

Des Moines, Iowa, May 25, 1898,
Hon. C. G. McCarthy, Auditor of State:

Dear Sir—Your favor at hand, in which you ask my opinion upen the
question, whether or not a state or a savings bank whose board of di-
rectors has made an assessment upon the stockholders under the provi-
sions of section 1878 to make good an impairment of the capital, is lim-
ited to the method of enforcing the payment of such assessment by the
provisions of section 1879 of the code, or in case the stock does not sell
for enough to pay such assessment, whether recovery for the balance
may be had in an action brought against the stockholder.

In regard to this I will say that section 1878 gives to the bank a
statutory right; viz., the right to make an assessment against the stock-
holders to make good any impairment of the capital of the bank. For
the enforcement of this right, section 1879 authorizes the sale of the
stock of any stockholder who fails to pay the same after due notice.
The statute does not give the right of action to the bank against the
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stockholder to recover a personal judgment against him for a failure to
pay the assessment.

It is a familiar rule of law that where the statute gives a new right,
and provides a remedy for the enforcement of that right, such remedy
is exclusive and must be strictly pursued. The statute having failed to
give a right of action to the bank, no action could be maintained against
the stockholder.

Section 1882 makes the stockholders of a savings or state bank liable
to the creditors of such banks over and above the amount of their stock
held therein and any amount paid thereon for an amount equal to the
respective shares. The right of a creditor to recover under this section
is not affected by the previous sections which authorize the bank to make
an assessment upon the stock. . After paying the assessment made by
the bank upon the stockholder, the stockholder would be held liable to
the creditors in a sum equal to the amount of stock held by him. Un-
der the law, every stockholder risks the amount paid for his stock and a
sum equal thereto, under section 1882.

Any other construction than that given above would involve not only
the stock held by the stockholder, but twice as much more, which would
be unwarranted. The statutory remedy, under section 1879, is exclusive,
and the bank has no cause of action against the stockholder refusing to
pay the assessment. Yours respectfully.

MILTON REMLEY,
Attorney General.

Creamery.—1.—Manager jthereof, incorrectly recording the
result of test of patrons for purpose of deception.—Remedy
thereof.—Liable to the patrons in civil damages.—Might be
liable under Sec. 5053 for false pretenses.

2.—Making test in careless ;and negligent manner.—Punish-
ment of offender.—Offender liable in damages to patron in-

jured
Des Moines, Towa, May 26, 1898.
Hon. L. 8. Gates, Dairy Commissioner, Des Moines, Iowa:

Dear Sir—Yours of the 25th inst at hand, asking: “What is the law
and the manner of procedure when a creamery manager incorrectly rec-
ords the result of the test of the patrons’ milk for the purpose of de-
ception?”

I do not know that the law gives to the dairy commissioner any au-
thority in such a case. Certainly incorrectly recording the test of the
patrons’ milk, and using the record as a means of cheating the patron,
would be a violation of the criminal law. The creamery manager would
also be liable to the patron for damages in a civil action. Not having
the facts before me showing in what manner the cheating and defrauding
is done, I am unable to point out any specific section that would be of
general application. '
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Section 5053 of the code is as follows: “Every person who is convicted
of any gross fraud or cheat at common law, shall be fined not more than
$200, or imprisonment in the county jail not more than one year, or
both.” If false representations were mdde to the patron as the result of
the test, by which the patron received less for his milk than he ‘would
had the truth ‘been told, it is possible that the creamery manager could
be convicted for obtaining property upon false pretenses. He is certainly
liable for civil damages in whatever sum may be proved. y

Second—You algo ask as to what can be ‘done with the man who
makes the test in so careless and negligent a manner that incorrect re-
sults are obtained.

Such a 'man is liable to the person injured for all damages he has
sustained. ' The dlfﬂculty is to prove such damages. The patron, in
either case, must pursue his own remedy. If a person makes a mistake,
either carelessly or negllgently, in making the test, but has no intent to
defraud, he would not be criminally liable, but is liagle civilly for all
damages sustained by the patron of the creamery.

The proper method to be pursued depends so much upon the facts of
'each case, that the only safe ‘way is for a person who thinks he has been
Wronged to lay all the facts before a4 competent attorney and act upon
‘his advice. : ; Yours respectfully,”

-l MILTON REMLEY,'
Attorney General.

R R

Collateral 'Inheritance Tax. —The law applies only to property
w}nch shall pass after the law takes effect. —The law does
not indicate that it was the intent of the 1eglslature to give
the statute a retroactlve effect,

Des Moines, Iowa May 28, 1898

Hon ‘John Herrlott Treasurer ‘of State: ¢

Déar Sir—1 have éxaminéd’the question which ‘you' submitted to ‘me,
viz., whether the collateral inheritance tax imposed by chapter 28 of the
laws of the Twenty-sixth. General Assembly, can be collected from the
estates of persoms who died’ before the said -act took:effect, and do not
find any authority to justify the conclusion that the law applies to the
estates of persons who died prior to the time ‘the law took effect. o~

The exact question has been several times before the supreme court
of the state of New York. In the matter of Miller, 110 N. Y., 216, the
court: says: “The wyule is ‘considered settled in- this' state - that meither
.original statutes nor.-amendments have any retroactive force unless; in
exceptional cases, the legislature so declares. < The act before us contains
1o such-declaration, and there seems. no reason to give the amendment
any -other -force than would be due-to the provisions of an independent
statuteSs;: «-r g toeat . ot s

“Although retrespective ncts -are: often ps,ssed and sustained as: valid
yet they are viewed with disfavor, and will not be.considered by -the
court to be such except from a necessary and unavoidable implication,

Ry .
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or they are made so by the express terms of the law itself.” Rosier vs.
Hale, et al., 10 Iowa, 470.

Such laws or retrospective laws are looked upon with disfavor and
are regarded generally as unjust. Sutherland on Statutory Construction,
section 463,

In Carpenter, et al,, vs. Pennsylvania, 17 How., 456, it was held that
the law of the decedent’'s domicile attaches to the property until the
period for distribution arrives, and the rights of the donee are subordi-
nate to the conditions, formalities, and administrative control, pre-
scriged by the state in the interest of its public order, and are only ir-
revocably established upon its abdication of this control, at the period of
distribution. If the state, during this period of administration and con-
trol by its tribunals and their appointees, thinks fit to impose a tax upon
the property, there is no obstacle in the construction and laws of the
United States to prevent it.”

While it would be. competent.for .the legislature to pass a law: im-
posing a tax upon all estates which had not been fully adminlstered upon,
yet that question neéd not be examined now because, in my judgment
the statute does not have any retroactive effect. Tn a certain sense,
property passing from the decedent, or by will or the intestate laws of
the state, passes at the time of the death of the decedent. This passing
of the title at the time of the death fixes the status of the property. The
law in force at the time of the decease determines the interest which

‘the devisees or heirs have in the propercy which thus passes. The first

section of chapter 28 subjects to the tax all property of ‘a certain kind
“which shall pass by will or the intestate laws of the state,” etc. This
language strikes theé mind as apply'ing only to property whlch _shall pass
in the future; that is, after {he 14w takes effect.

The further provfsions of the statute relaﬂng to the duties of the ad-
ministrator or executor, and what the courts shall do, all have reference

"to the estates which shall, in the future, be affected by the statute in

question and there is no ' provision or ‘suggestion that it ‘shall apply to
estates which remalﬂ unséttled I see nothing in the entire ‘statute
which indicates that it was the lntentIon of the ieglslature to give the
statute a retroactive effect.

Hence, I do not think a tax can be legaliy collected from eatates of
_persons who died before the taklng eﬂect of the ‘statute.

¥ ' Yours respectfully,
; = MILTON REMLEY,
s ‘Attorney General.

Board of Control Act,—1 —Sec. 3 5 rep;eale.d. all acts and parts of
acts in conflict or inconsistent with the acti—All powers. of
the several Boards of Trustees or mianagers of ‘the several
_state jinstitutions, except so far as they may be repealed or
" modified by the act becommg vested in.the board of controlm-
This act did not limit the ‘power of the -trpstees ‘or’ manag
" before going ‘out of office.” :
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2.—Th above japplies to wardens of the peniten'tiar.ies.
3.—Products from the farm or garden of an institution can prop-
erly be used for the support of the institution and the surplus
thereof, if any, may be sold and proceeds use(} to purchiase
other supplies.—The proceeds of sale of stock, hides on manu-
factured articles when paidiinto the state treasury on surplus
fund account should not be considered a part of ithe per capita
allowance provided by law.
4—Tt is the duty of the board to keep constantly on hand sup-
plies for the use of the institution. .
5.—The law implies that the board may keep constantly_ in the
hands of the managing officer, $250.00, and when it falls
below that, ithey can increase the amount in a like sum. '
6.—1Tt is the duty of the board to cause a supplemental estimate
to be furnished in case there should be a rise in the price of
goods, or in case articles are needed which are not provided
for in the estimates already made. A
7.—“Ordinary expenses” and “current expenses”’ fllstmgulshed.
8. —Monthly statements must be made and supplies purcha;ed
and paid for injeach month.

Des Moines, lowa, June 2, 1898.
Hon. William Larrabee, Chairman Board of Control, Des Moines, Iowa:

Dear Sir—Your board having desired my opinion upon the questions
herein stated, let me premise my views by stating that no legislature in
enacting a law making radical changes in existing affairs, can foresee
every contingency and provk_le in detail for everything which the future
may develop. [In launching into active operation any new law, there is,
and must be of necessity, much left, and intended to be left, to the
wise discretion of those having the matter in charge.

The board of control act, section 85, only repeals all acts and part:fl of
acts in conflict or inconsistent with the act, and expressly says: Ex-
isting laws relating to the institutions referred to in this act which arg
not inconsistent with the provisions of this act, shall remain in force.
In section 9 of the act it is provided: “The powers possessed Dy the
governor and executive council with reference to the management and
control of the state penitentiaries, shall, on July 1st, 1898, cease to exist
in the governor and executive council and shall become vested in the
board of control, and said board is, on July 1st, 1898, and without turthex:
process of law, authorized and directed to assume and exercise all the
powers heretofore vested in or exercised by the several boards of
trustees, the governor or the excutive council with reference to the
several imstitutions of the state herein named.”

All the powers, then, of the several boards of trustees or managers of
the several state institutions, except so far as they may be repealed or
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modified by the act creating the board of control, become vested in the
board of control. With but few exceptions, the powers given to the
several managing boards of the state institutions were general powers;
the manner of exercising the powers was left to their sound discretion.
They were authorized to do whatever was necessary to be done to carry
out the purposes of the founding of the institutions within the limit of
their appropriations, and subject only to a very few limitations,

The board of control, then, succeeding to these powers, has a broadef
and more general authority than is to be found in the act creating the
board of control. In some particulars, the act creating the board of
control, points out the manner in which these powers shall be exercised,
but in the absence of some specific direction, the board is vested with all
the powers which have heretofore been exercised by the various trustees
and managers of the institutions.

1. “Can the trustees of institutions under control of this board
appropriate and use prior to July 1st, 1898, of funds remaining in
the hands of their local treasurers, a sum or sums sufficient to
purchase and pay for supplies required for use and consumption
during the month of July, 1898?”

Section 9 of the act contains the following: “All trustees now in
office shall continue in office until July 1st, 1898.” I find nothing in the
act creating the board of control to limit their power in any respect
whatsoever until they go out of office July 1st.

There is nothing in the act to suggest to my mind that the legisla-
ture intended the trustees of the institutions to clear out the offices and
store houses and pantries as if the institutions were to be closed the
1st of July. The ‘unds in the hands of the local treasurers is subject
to the payment of warrants duly drawn by order of the trustees. They
have authority to purchase supplies for the use and consumption of the
institutions in such amounts as the good of the institution demands.
The legislature never intended there should be a break in the operation
of the institutions simply because the management changes, nor was
it the intention of the legislature that during the month of July, the
institutions should be deprived of the usual supplies, and if, as appears
to be the case, there was a lapse of legislation in providing for the month
of July, I would say the trustees have not only the power, but it would
be their duty to provide supplies of all kinds necessary for the use ofl
the institution during the month of July, as far as the funds in their
local treasury will permit it to be done.

2. “Can the wardens of the penitentiaries at Ft. Madison and
Anamosa make use of such funds in their hands for a like pur-
pose?”

The views which I have expressed in regard to the first point are
equally applicable to the second. The suggestion that no provision was
made for the expenses of the institutions during the month of July wil
be noticed in the consideration of the sixth question. ‘

3. “What will be the status of these institutions after July
1st, 1898, as to money by them turned into the state treasury,
which may be derived from sales of surplus products from their

farms or from sales of stock, hides, or of articles manufactured
6
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by said institutions or otherwise, except that derived from appro-
priations, either general or special?

“Will such sum be placed to the credit of the institution re-
mitting it, and can the institution have the benefit of it in addi-
tion to the per capita prescribed by law?”

By section 38 of the act, the treasurers of the institutions placed un-
der the management of the board of control will be relieved of their
duties July 1st.- The funds in their hands must be sent to the state
treasurer, and it is made his duty to receive such funds. As is well
known, the treasurers of the state institutions have separate funds un-
der their control; for instance, the support fund, the contingent fund,
the repair fund, the building fund, and different funds appropriated for
special purposes. Not that the treasurers of all institutions have each
of these separate funds, but they are to be found in the appropriations
of the different institutions. Generally, each fund can be used only for
the parpose for which it was appropriated. The duties of the treasurers
of these different institutions are imposed now upon the treasurer of
state. He becomes the treasurer for each institution, and in my judg-
ment, it will be necessary for him to keep an account with each fund
which belongs to the several institutions of which he is treasurer. The
monthly or quarterly appropriations, called the support fund, are used
in the general support of the institutions to which they belong.

I do not think it can be questioned that the products from the farm
or garden belonging to an institution can properly be used for the sup-
port of the institution, and if more of one kind of produce is realized
than is needed, it may be sold and the proceeds thereof used to pur-
chase other supplies necessary for the support of the institutions. So
if live animals are purchased to be slaughtered, they are paid for out
of the support fund and the proceeds of the sales of the hides, or any
part thereof not used in the institution, could be used for the support
fund. So of articles manufactured for sale by the institutions; as ‘or
instance, the industrial home for the blind; they can be sold and the
proceeds used for the support of the institution.

If the proceeds of such sales are paid into the treasury of the state,
they should be credited to the proper account, viz., the support fund,
just as they would have been by the local treasurer. When money is
paid out for an institution in the manner provided in section 42 of the
act creating the board of control, it should be charged to the support
fund or its appropriate fund.

In section 42 we find the following: “Upon such certificate the auditor
6" state shall, if the institution named has sufficient funds, issue his
warrant upon the treasurer of state for the gross amount as shown by
such certified abstract.” The appropriation of given sums monthly or
quarterly, under the old system, is a limitation on the net amount ap-
propriated by the state for the institutions respectively. It cannot be
imagined that the legislature ever supposed that the cost of furnishing
food and clothing for the inmates of an institution would uniformly,
month by month, be the same. It is apparent that the cost of support
in the winter time, when more clothing and fuel are needed, will be
greater than in summer months. The custom has been for the trustees
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to draw from the state treasury during the months when less is needed,
the full amount, so as to keep in the local treasury sufficient to cover
the expenses during the months when the actual expenses would exceed
the statutory limit. The act creating the board of control does not make
plain how the auditor may determine whether the institution has suffi-
clent unds. It is evident that the auditor’s warrant must be drawn
for all funds that are paid out by the state treasurer. It is customary
and proper for the auditor, in his account with the several institutions,
to credit such institutions with the appropriation and charge the same
with the warrants drawn. In like manner, the auditor, in his accounts
with the institutions, can credit their accounts with the amount they
are entitled to under the law, making an appropriation, and also credit
such accounts with the amount paid by such institutions into the state
treasury belonging to that fund, and then charge the institutions with
all the warrants issued upon that fund, and at the end of the year, any
unexpended balance of these appropriations can be charged off, as is
done with reference to unexpended general appropriations on the 1st of
April.

pl do not think that the proceeds of the sale of surplus products from
the farms, or the proceeds of the sale of stock, hides, or manufactured
articles, when paid into the state treasury on the support fund account,
should be considered a part of the per capita allowance provided by
law. The plan above suggested is only a suggestion. It appears to me
to be clearly within the spirit and the letter of the law. [t may be some
other plan accomplishing the same end may be better, but certainly
the legislature never intended, when, for instance, a beef is bought and
paid for out of the support fund, the parts that cannot be used being
sold and the money put into the state treasury, that that same money
should be again charged to the institution as a part of the per capita
allowance.

4, “Can the full amount per capita per month be drawn by
an institution, if needed, and any further sum which may be to
its credit as suggested in No. 3 above, if needed, regardless of the
fact whether such institution may have on hand at the close of
the year in supplies a sum in amount or value less than it had at
the beginning of the year?”

Considering the various acts together, and sections of the code, I
think it was intended by the legislature that the institutions should be
conducted on good, sound business principles. The permanent appro-
priation per capita for the inmates of an institution is intended for its
general support fund. It is an annual appropriation. It is a limitation
on the amount that may be used year after year. If less is needed to
meet the wants of the institution, less should be drawn. It was never
contemplated, to my mind, that the supplies on hand at the beginning
of any year should be charged to the per capita allowance of that year,
or included therein. There is no more reason for saying a different rule
should prevail under the board of control than there was for so saying
under the former system, 1 regard the appropriation of so much per
capita as a limitation on the amount that may be drawn from the state
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treasury in any year, and the managament, whether the board of control
or trustees, have the power and it is their duty to keep constantly om
hand such supplies for the use of the institution as good business prin-
ciples would dictate.

5. “Under section 43 of the board o’ control act, has this
board the power to make a requisition upon the auditor of state
whenever said contingent fund shall be reduced below $250, for am

amount sufficient to leave $250 in the hands of the managing officer of
each institution?”

The language of section 43 gives the board of control authority te
permit to remain in the hands of the managing officer of such institu-
tion, a sum not to exceed $250. Provision is made for the accounting
of this fund. The board passes upon the expenditures made therefrom.
I am of the opinion that the language implies that the board may keep
constantly in the hands of such managing officer, $250, and when ex-
penditures are made therefrom and it falls below that sum, if in the
judgment of the board it is advisable, they can increase the amount to
$250.

6. “If an institution has made an estimate for a certain month,
and by reason of rising prices the goods cannot be procured at the
prices named in such estimate, or in case articles are needed
which might not be provided for in the estimate already made,
or are not contemplated by section 43, would it be lawful to allow
a supplemental estimate to be made for the same month, to cover

«  such articles?”

Sections 40, 41 and 42 provide the plan for the purchase and pay
ment for the necessary supplies for the institutions. The estimate of the
amount needed and prices, shall be furnished be ore the fifteenth day of
each month. It does not expressly provide for more than one estimate
per month from each institution.

“Provisions regulating the duties of public officers and specifying
the time of their performance are in that regard generally directory.
Though a statute directs a thing to be done at a particular time, it does
not necessarily follow that it may not be done afterwards. In other
words, as the cases universally hold, a statute specifying a time within
which a public officer is to perform an official act regarding the rights
and duties of others is directory, unless the nature of the act to be per-
formed, or the phraseology of the statute, is such that the designatiom
of time must be considered as a limitation of the power of the officer.”

(Sutherland Statutory Construction, Sec. 448. See also Sec. 451.)

[ regard the direction as to tue time within which the estimates must
be made as directory. In fact, nearly all of the two ections must be
considered directory. A failure, then, to furnish the estimate at the
time; or a failure by some oversight or event unforeseen, as a
rise in prices, to furnish an estimate which embraces all that may
be needed for an institution would not, in my judgment, prevent the
board from receiving a new estimate and making a supplemental order
for additional purchases. I cannot conceive of a construction of the law
which would justify the bord, because of some unforeseen event or some
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eversight in preparing the estimate, to permit the inmates of an insti-
tution to suffer for want 0" things which the state clearly intended to
provide for them. I think it would clearly be their duty to cause a Bup-
plemental estimate to be furnished.

7. “Under code section 2718, as amended by the last General
Assembly, provision is made for ‘ordinary expenses,’ which are
defined to include ‘furniture, books, maps, compensation of the
principal, teachers and other employes, and to provide for con-
tingencies,’ ten thousand dollars. The same section provides a
per capita of $35.00 to meet ‘current expenses.’

“Does not the term ‘current expenses’ necessarily embrace any
necessary expense which may accrue? Does not the peculiar
reading of this statute warrant our treating either of these funds
as applicable to any expenses of the institution, so far as neces-
sary? You will notice under section 2727, relating to the deaf,
the fund appropriated is for ‘current and ordinary expenses.’

“A construction which limits the use of $35 per capita tq the
actual support of pupils only, will materially cripple this institu-
tion, and result in our being compelled to cut off temchers and
employes whose services seem to be absolutely necessary for
properly and efficiently conducting the institution.”

It is somewhat difficult to distinguish between the meaning of “ordi-
mary expenses” and “current expenses.” “Ordinary” means com-
mon; usual. “Current” means running expenses. ‘Whatever, then, is
nmecessary to maintain the institution in carrying out the purposes of its
arganization may be called “current expenses,” and yet it is difficult to
see wherein ordinary expenses are distinguishable therefrom. Yet these
terms have been used in the law for more than forty years, and have
acquired a different meaning. The act creating the college for the blind
appropriated funds for the “ordinary expenses” in langpage ‘almost
identical with the first part of section 2718. At that time, however, it
was expected that each pupil would pay $35 per quarter for the expense
.af the support of such pupil in the institution, or in case of his inability
to do so, the county should pay for him. It was afterwards provided
that residents of the state should be entitled to an education at the ex-
pense of the state, and persons not residents of the state should be en-
titled to receive the benefits of the institution on paying to the treas-
urer thereof the sum of $35 a quarter in advance (Sections 5 and 6,
chapter 56, acts of the Seventh General Assembly,) The money paid
by the pupils was expended for what was called the current expenses,

' having especial reference to supplying the table from which they were

fed. The appropriations made with especial reference to supplying the
table have been, ever since, called “current expenses,” and thé same
language has been used with reference to other institutions.

But whatever distinction it may be that the legislature intended to
make, it is evident to my mind that the clause, “including furniture,
books, maps, compensation of principal, teachers and employes,” clearly
indicates that for these purposes at least the legislature intended the
expenses should not exceed the sum thereby appropriated. Tt is evident




86 REPORT OF THE ATTORNEY-GENERAL.

to my mind that many expenses of the institution would come under the
term “current expenses,” and also under he term, “ordinary expenses,”
and were it not for the clause above quoted 1 would be inclined to the
opinion, from the language alone, that both could be treated as one
fund from which to pay the expenses necessary to maintain the instity-
tion. But I do not think, in view of the past legislation, and the defini-
tion in part of what is meant by “ordinary expenses,” that more than
ten thousand dollars could be used for those purposes. I regret exceegd-
ingly that such is the law, in view of the statement of your inquiry, but
can give it no other construction.

8. “We understand that the state auditor and yourself have
construed section 2718 of the code as preventing the drawing of
the per capita for one quarter, as the school is not in session dur-
ing all of that quarter. We suppose this ruling is based upon the
construction of the words, ‘quarterly for each resident pupil’
Do you think your construction is warranted in view of the pre-

. vious legislation? Is not that phrase used simply to prohibit draw-
ing per capita for pupils who may attend the institution and who
reside outside of the state?”

The only opinion which I have given the auditor directly upon the
question presented above is found in the Attorney General’s Report,
1898, page 351. It is probably true that the word, ‘“resident,” as it oc-
curs in the section, was intended to refer to those pupils who have a
residence in the state of Iowa. The language of secticn 2763 of Mec-
Clain’s Code is: ‘“Not to exceed forty dollars per quarter for each pupil
in said institution except non-residents at the time of their reception.”
No statute prevented the board of trustees from charging for the sup-
port of pupils not resident in the state,

But if the word, “resident,” had been omitted from section 2718,
would the language have warranted the drawing of money for pupils
who were not in attendance? Forty dollars is appropriated per quarter.
I see no way in which the fair intendment of the legislature can be
carried into effect except by taking the average attendance per month
as a basis for determining the amount to be drawn. Substantially the
same results are arrived at as those suggested in my opinion to Auditor
McCarthy, November 5th, 1897. The nequisition under section 2416 was
required to be presented at the middle of the quarter, and there would
ordinarily be but little, if any, difference between the attendance taken
on that date and the average attendance per month.

In accordance with your request of June 1st, 1 will add that the
last sentence of section 24of the act creating the board of control pro-
vides: “When the appropriation is based upon the number of inmates
or persons at an institution, the board shall require a daily record to be
kept of all persons actually residing at and domiciled in said institu-
tion.” :

This is evidently a direction in regard to the manner of determining
the basis for determining the number of inmates for which the
per capita appropriation may be drawn. The manner, too, of
paying the expenses of the institutions monthly is inconsistent
with the drawing of what is called the “current expenses”
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quarterly. In my judgment, a fair construction of the differ-
ent sections authorizes the board to take the average attendance per
month as the basis for determining the amount that may be expended
in the support of the college for the blind. The appropriation at thirty-
five dollars per quarter amounts to eleven and two-thirds dollats per
month, and it would be carrying out the spirit of the act creating the
board of control to credit to the institution such sum, or as much thereof
as may be necessary, monthly, and to pay for the supplies upon the esti-
mates and in the same manner as the supplies for other institutions are
paid for. I do not think there is any doubt that under the act creating
the board of control, there must be monthly estimates made, and the
supplies purchased and paid for in the manner provided in sections 40,
41 and 42 of said act.

The inquiry is further made: “During the third quarter of the year,
in which there is school only in a part of September, what shall be the
basis for figuring the per capita?”

For July and August, when there are no pupils in the school, there
is nothing to be drawn from this fund, but for the month of September,
by divinding the aggregate 'daily attendance by thirty, the average
daily attendance for the month is ascertained, and upon this quotient,
the per capita allowance is based.

The opinion to Auditor McCarthy above referred to was based upon
the law as it then stood, and had no reference to any modifications made
by the act creating the board of control.

MILTON REMLEY,
Attorney General.

Board of Control Act.—Construction of Sec. 4.—This section
was only intended to meet the salaries and expenses of the
board in performing the duties of their offices.—It does not
supplement any provision of law for the support of the several
institutions.—It must be limited to the subject treated of in

said section.
3 Des Moines, June 3, 1898.
Hon. William Larrabee, Chairman Board of Control, Des Moines, Iowa:

Dear Sir—I have the honor ot acknowledge the receipt of your re-
quest of June 1st, for my opinion upon the following question:

“gection 4 of the board of control act makes a general appro-
priation to pay the salaries and expenditures authorized by the
act. Under this section are we or not warranted in making requi-
sition upon the proper state officers for paying all expenditdres
which may be necessary and authorized under the act for books,
blanks, etc., which we are requirea to furnish state institutions
instead of charging it up to the institutions themselves.”

In my judgment, the appropriations made by section 4 are intended
to cover the salaries and all the expenses of the board as such, includ-
ing of course, salaries of employes, necessary books for the use of the
office of the board of control, stationery, office supplies, and everything
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necesssry or proper to be expended to enable thet board to perform ths
duties imposed upon it by law. But I do not think such appropriation
was intended to cover or include therein any expense which belongs
distinctively to the different institutions. )

In other words, section 4 was not intended, directly or indirectly, to
make an additional appropriation for any state institution. 1f it should
be held that books and blanks which are necessary in the administrative
office of the institution, and which have heretofore been purchased by
such institutions, can now be bought by the board of control and paid
for under the appropriations made in section 4, then section 4 in gffect
increases by so much the appropriations allowed by law ‘or the support
of such institutions. If it can be applied to furnishing books, blanks,
ete., which have heretofore been purchased out of the appropriations
ma(ie for the institutions respectively, then why could it not with equal
propriety be expended for other things which must be purchased by the
board for the several institutions.

I do not think that section 4 should or can properly be comsidered
as in any way supplementing any provisions of law for the support of the
geveral institutions. The first seven sections of the act relate alone to the
appointment, organization, compensation, of the board of control, and
providing means for the payment of the appropriate expenses of the
board in performing the duties which the act imposes upon it; and while
the term, “expenditures hereby authorized,” may appear to be general,
yet I think, from the connection in which it is used, it must be limited
to the subject treated of in said sections.

The board is authorized by the act to expend the appropriations made
by law for the several institutions, but it certainly would not be claimed
that such expenditures were included in those named in section 4 for
which an appropriation is made. It is very clear to my mind that sec-
tion 4 was only itnended to meet the salaries and expenses of the board
in performing the duties of their offices. Yours respectfully, ,

MILTON REMLEY,
Attorney General.

Corporations.—Expiration of life thereof.—Fee charged for re-
newal of certificate.—Corporation fee not required unless there
is a reorganization of the company.—When not reorganized
recording fee only, necessary.

Des Moines, Iowa, June 4, 1898.
Hon. G. L. Dobson, Secretary of State:
Dear Sir—Your favor of May 11th came duly to hand, in which you
desire my opinion upon the following question: ’

“When the time for which a corporation is organized has ex-
pired, what fee shall be charged by me for a renewal of its cer-
tificate?”

The difficulty in determining this question arises from the uncer-
tainty in regard to what is meant by a remewal. Section 1610 of the
code as amended requires, “the payment to the secretary of state, before
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a certificate of incorporation is issued, a fee of twenty-five dollars, and
for all shares of stock in excess of $10,000, an additional fee of one
-dollar per thousand,” the subsequent act limiting the total fee that
shall be required to $2,000.

Section 1609 provides that among the powers of such corporations

-are the following: “To have perpetual succession.”

Section 1618 provides that certain corporations may be formed to
-endure fifty years; certain others not to exceed twenty years; “but in
‘gither case they may be renewed from time to time for the same or
shorter periods * * * if a majority of the votes cast at a régular
«election, or specia] election called for that purpose, be in favor of such
renewal, and if those wishing such renewal will purchase the xock of
those opposed to it at its real value.”

The statute is quite explicit in regard to the acts necessary to form
a corporation, but is entirely silent upon what is necessary to renew
the same. Any corporation renewed, so far as the title to its property
is concerned, and its liabilities after the renewal for its contracts prior
‘thereto, and in all respects, is treated as the same corporation. The
word “renew” means: “To make new again; to restore to freshness,
‘perfection or vigor; to rejuvenate; to establish, to recreate.,”

Having in mind the definition of the word, and the purpose of the
‘act requiring the fee to be paid, viz., to procure revenue for the state,
it would appear that the same fee should be paid upon a renewal of &
corporation as upon its first organization. But there are other princi-
ples which I think must control. The law does not require new articles
of incorporation to be formed and filed. There is not one syllable in the
statute defining what is necessary to be done to extend the duration
of a corporation. The United States law which required stamps to be
placed upon insurance policies, for instance, specified that for each re-
newal thereof a like tax shall be paid. So in regard to leases, and no
analogy can be drawn therefrom to construe a statute which does not
80 require. 'It is well settled that statutes for the taxation of a person
or property which places a burden upon a citizen, are to be consirued
strictly.

In United States 'vs. Wigglesworth, 1I. Story, 369, it is 'said: “Sta-
tutes levying taxes or duties upon subjects or citizens are to be lcom-
strued most strongly against the government and in favor of the sub-
jects or citizens, and their provisions are not to be extended by implica-
tion beyond the clear import of the language used, or to enlarge their
operation so as to embrace matters not specifically pointed out, although
standing upon a close analogy.”

So in Powers vs. Barney, 5 Blatchford, 202, Justice Nelson says:
“Duties are never imposed upon a citizen upon vague or doubtful inter-
pretations.” :

If it should be held that corporations, upon extending the time of
their corporate existence, should pay the fee provided for in section
1610 of the code, it would be based only upon analogy and by implica-
tion. This would be contrary to a long line of precedents and well estab-
lished rules of law. If the legislature intended, upon the renewal of a
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corporation, that the tax should be paid, it should have so stated andg
left nothing to implication.

I am of the opinion that the corporation fee is not required to be
paid unless there is such a reorganization of the company as to make
necessary the issuing from the offce of the secretary of state what is
called the certificate of incorporation. If a certificate of incorporation
is required, then the fee should be paid before the same is issued.

But if simply an instrument in the nature of an amendment to the
articles o” incorporation extending the time is filed with the secretary of
state, then the only fee to be paid by the corporation is the usual fee
for recording the same. Yours respectfully,

MILTON REMLEY,
Attorney General.

Collateral Inheritance Tax.—Sec. 7 construed.—Fee of county
attorney for reporting.—He is not entitled to fee for report-
ing an estate which he knew had already been reported.

Des Moines, Iowa, June 4, 1898.
Hon. John Herriott, Treasurer of State:

Dear Sir—Yours at hand, enclosing correspondence with Mr. W Lu
Smith, county attorney of Humboldt county, -and you ask my construc-
tion of the law with reference to the compensation to be paid to county
attorneys for reporting to the treasurer of state the death of all persons
whose estates are liable to the payment of the collateral inheritance
tax, etc, under an act amending chapter 4, title VIL. of the code, ap-
proved April Tth, 1898, with respect to those estates which had been
previously reported to!'you.

Section 7 of the act referred to makes it “the duty of the county
attorney of the county to report to the treasurer of state the death of'
all persons whose estates are liable to the payment of the collateral
inheritance tax, and the description of any property located in the
county, liable to such tax. * * #* For reporting such estates and
property, the county attorney shall receive a'compensation of 10 per cent
of the tax payable to the state, but not to exceed the sum of $20 for any
One estate.” It further provides for the payment of the fee for reporting
when the treasurer is satisfied that the estate is liable for the tax.

It is not to be supposed that the legislature intended the estates
which had thereto’ore been reported to the treasurer of state, to be re-
vorted again, but the law is general; ‘it is made the duty of the conniy
attorney to report all estates liable for the tax, and unless the county
attorney had knowledge that certain estates had theretofore been re-
ported, he could not, in compliance with the law, omit any. I do not
think the county attorney would be entitled to the fees for reporting an
estate which he knew had already been reported.

In your circular letter to the county attorneys, of April 15th, a copy
of which you enclosed me, is the folowing: “Where estates have al-
ready been reported from your county, I will communicate with you in
respect to them later,” You also reminded the county attorneys, “to
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carefully inspect the probate records in the county from July, 1896, and
all parties recorded as receiving property as collateral heirs or devisees,
together with the administrator of such estates, should be reported to
the treasury deparment.”

This is in harmony with the statute imposing the duty upon the
county attorneys. If the county attorney had been informed that certain
estates had been reported previously, he would have had no duty to do
in examining the records of the estates to see whether they would be
liable to the collateral inheritance tax. But in the absence of informa-
tion in regard to what estates had been previously reported, I think the
county attorney was not only justified in making a report, but to fail
to make the report in regard to every estate that he found liable would
be failing to perform a statutory duty, and for performing this duty, [
am of the opinion hat he is entitled to the compensation fixed by 'said
section 7.

In those cases where your department had informed the county at-
torneys that certain estates had been reported, I do not think they were
entitled to any compensation for again reporting them to you. It cannot
be said that the law contemplates that the estates shall be reported
more than once to the treasurer. The purpose is to give information
to the treasurer as to what estates are liable to the tax, for which the
state, under the new law, expects to pay; but it should not be expected
to pay for information which it alerady has.

There is no more reason for saying that the present county attorney
should receive compensation for reporting an estate which had been re-
ported by other parties before the law was passed, than there is for say-
ing that the county attorney who goes into office say next January shall
receive compensation for reporting all the unsettled estates which have
been reported by his predecessor. But wherever the county attorney
had no knowledge of what estates in his county had been reported, if he
reports them, I think he is entitled under the law to the fee provided
by statute.

I return you the correspondence as requested. Yours respectfully,

MILTON REMLEY,
Attorney General.

Appropriation.—Under Sec. 17 of House File No. 295 laws of

27 G. A., the appropriation is unconditionally made.

Des Moines, Towa, June 15, 1898.

Hon. C. G. McCarthy, Auditor of ‘State, Des Moines, Iowa:

Dear Sir—In response to your request for my opinion upon section
17 of House File No. 295, laws of the Twenty-seventh General Assembly,
1 will say that the appropriation there made is unconditional, and noth-
ing is required by the act to be done to entitle Dr. Glbsqn to receive a
warrant for the amount therein named. :

I have no doubt that you are authorized to issue a warrant for the

amount appropriated to Dr. Gibson, upon the treasurer of state.
MILTON REMLEY,

Attorney General.
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Warrants.—1.—Warrant drawn by auditor of state upon treas-
urer of state, payable to John Herriott, treasurer, for the use
of an institution named.—Treasurer of state is also treasurer
for the several institutions.—The warrant cancelled by the

treasurer is proper voucher for settlement between the auditor
and treasurer.

2.—Money received by a state institution and paid into the state
treasury belongs to its support fund and can be properly paid
out again without an act making a special appropriation there-
for.—A warrant naming the act under which it is drawn and
giving the section thereof, fully complies with the law.

Des Moines, Towa, June 15, 1898.
Hon. C. G. McCarthy, Auditor of State:

Dear Sir—Your favor of the 8th inst. duly at hand, in which yow
refer to section 42 of the act creating the board of control, of the
Twenty-sevent General Assembly, and request my opinion upon the fol-
Jowing points:

1. “Does this section contemplate that the warrants to be is-
sued by the auditor of state should direct the treasurer of stafe
to pay to John Herriott, treasurer of state, the amount of moniey
authorized to be drawn by the requisition of the board of control?
If these warrants cannot be drawn payable to the order of Johm
Herriott, treasurer of state, to whose order should they be drawn?”

I think the provisions of this sections contemplate that a warrant
'shall be drawn by the auditor upon the state treasurer, payable to Johm
Herriott, treasurer, etc., for the use of the institution, naming it, for
which the warrant is drawn. The amount of this warrant is the a'ggre-
gate amount stated in the requisition. The treasurer being furnished
with a list of persons entitled to pay, and the amount due each, is fre-
quired to send his check to such persons. The amount of ‘the p,ay Toll
of each institution can be paid in a single check, and the steward, clerk,
or other officer designated by the board of control to be paid by ixlm t.o'
the different employes.

The state treasurer is also the treasurer for the several institutions.
The warrant of the auditor authorizes the treasurer of state to pay the
amount of money named therein for the benefit of the institution :in
accordance with the requisition made by the board of control, and hav-
ing paid the same in the manner required by statute, the warrant being
canceled by the treasurer of state, is a proper voucher for settlement
between the auditor and the treasurer of state.

2. “Is it a sufficient compliance with law, after drawing said
warrants - payable to John Herriott, treasurer of state, that the
warrants thus drawn be in the same form as those mow used in
this office, which warrants, in addition to the amount for which
they are drawn, specify the chapter and section of the code, or
of the session law, by virtue of which the warrant is dra.wn.: or
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does the act in question require, or contemplate, that any addi-
tional statement should be made upon the face of said warrants?”

Paragraph 8 of section 89 of the code, requires warrants to bear 'on
the face thereof, the number, date, amount, name of payee, and a refer-
ence to the law under which they are drawn. The act creating the board
of control does not repeal the laws making appropriations for the sev-
eral state institutions, and were it not for the fact that said act requires
all moneys received by the institutions to be paid into the state treasury
on the first of every month, there would be no difficulty in referring to
the specific section of the code or session law under which the warrant
is drawn, as is now the custom. Section 42 authorizes the auditor to
éraw a warrant, “if the institution named has sufficient funds.” Money
which has been received by the institutions and paid into the state
treasury belonging to the support fund, should be .credited by the treas-
urer to the support fund. This money can, in my judgment, be properly
paid out again without an act making a special appropriation therefor.
In this connection, permit me to call attention to an opinion that I gave
to the board of control on the 2nd day of June, 1898. In order, however,
to authorize the state treasurer to pay out this money again, a warrant
must be furnished as required by section 42 o! the act creating the board
of control.

‘Whenever, then, money has been paid in by a state institution, and
is credited to the support fund or other appropriate fund of such insti-
tution, and a warrant is drawn authorizing the payment from such fund,
[ think it would be a strict compliance with the law for the auditor to
state, on the face of the warrant, that is drawn under the provisions
of said section 42 of the act creating the board of control. When, How-
ever, the warrant includes money which is appropriated by any section
of the code or session law, and also funds which have been paid into thel
gtate treasury by the said institution, then a reference to the section by
which the appropriation is made and said gection 42 of the boaid o’
control act would be sufficient.

It is very likely that when the act creating the board of control is
put in full operation, many institutions will have some funds standing
continually to their credit by reason of the payment of money into the
state treasury as required by Sec. 39 of the act creating the board of
control, and in drawing warrants for said institutions as directed by Sec.
42 of said act, it will rarely happen that the amount of the warrant will
be the exact amount that was paid into the state treasury by the In-
stitution.

Practically, then, every warrant will include the money ‘thus paid
into the state treasury, and also some appropriated by some section
of the code or a session law for the support of the institution. This
being true, 1 see no objection to the warrant stating on its face that
it was drawn under some section of the code, naming it, and under Sec.
42 of the act creating the board of control. The form of warrant now
used by the Auditor provides for naming the act of the legislature which
makes the appropriation. 1f, then, 