LAWS OF IOWA RELATING TO RAILWAYS, EXPRESS
COMPANIES, ETC.

APPENDIX TO REPORT OF RAILROAD COMMISSIONERS FOR
1899.

PUBLISHED BY PERMISSION OF THE EXECUTIVE COUNCIL,
FROM THE CODE OF 1897.

TITLE V, CHAPTER, 6.
STREETS AND PUBLIC GROUNDS.

Sec. 767. Railway tracks—street railways. Cities and
towns shall have the power to authorize or forbid the construction
of street railways within their limits and may define the motive

wer by which the cars thereon shall be propelled; and to author-
an or forbid the location and la; yu;ﬁ down of tracks for railways
and street railways on all streets, alleys and public places; but no
railway track can thus be located and laid down until after the
injury to ‘& perty abutting w l;()on the st.reet, alley or public
upon whi such railway track is proposed to be located and laid
down has been ascertained and compensated for in the manner pro-
vided wlth r!terence to taking private pro for workl of

improwv t 2BGA ch. 11, § 1; 18 G. A., ch. 96, § 1;
15 G. A..ch,B C. 73, §464; R. §1064

Right to locate railways n streets: Since the ¢ r‘i:nudolnllmo!
wcode of '73, by 16 G. A.,ch. 47 ue % 2017), the power to authorize the laying down
of tracks {or street and other rallways, and the use of steam motors thereon,
not exist except as here given, the earlier case of Milburn v. MW,
12-246, and my cases following it, being no I r ap| lluble v
Davenport, 54-4633 Stan v, Hill & West Dubuqllu St.

The p ion were not or glnully lgl{uble to eulu acting
nndp- -pcohl ehnrtar 1bid; Simplot v Chicago, M. R. Co., 6 McCrary,

An ordinance authorizing the construction of nﬂws{ tracks upon city stree

without making the ri hb w occupy such streets conditional upon payment
dnmgelu requh-ed statu not confer any rights upon the rallway

oon* Dubuq -303.

bere the fee o! thestreet Is in the eity for the use and benefit of the pnb‘l&
the general assembly has the control thereof, and may prescribe the terms

23
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conditions under which the public may use such streets: Sears v. Marshalltown

St. R. Co , 65-742.

Consent by city council: Thestatute does not prescribe the manner by which
authority may be granted to a railroad company to construct its track upon the
streets of the city, and such authority may be given by resolution duly passed, or
by vote duly taken, appearing in the proper records of the city: Merchants’ Union
Barbh Wire Co v. Chicago, R. I. & P. £’ (f')o., 70-105.

The city council may authorize the laying of a railway track over an alley,
although the effect may be to prevent the use of the alley for other purposes.
Whether the same rule would apply in case of a street, quwre: Heath v. Des Moines
& St. L. B Co., 61-11.

But the city council is not authorized to devote an alley to a railway track for
the private benefit of some individual; and the fact that leave has been granted
to lay the track over an alley for purely private benefit will not prevent a subse-
quent grant of a right to a railway company to lay a track through such alley for
public use: Ibid.

The city having been given by this section the power to grant the right to lay
down a railway track over its streets, all else in connection therewith is a matter
of detail and within the. diseretion of the city, subject only to equitable control
and proper police regulations: ' Neil v. Lamb, 53-725.

Compensation to property owners: A railway which has been located over
the streets of a city, at a time when compensation toadjacent property owners for
such use of the street was not required, cannotlay new switches and side tracks in
%(}nneqmﬁo%‘twi;hlzsugh ggr.ilav;gy,Mwib]houb, ml}tking compensation: Drady v. Des

vines & Ft. D. It. Co., 51-393; Merchants nion Barb Wire Co. v. 1 oy
& P. R. Co., 10-105. : e Hisnighs S

The statutory provisions requiring compensation apply to a railroad author-
ized by ordinance and partly constructed prior to the time that the change in the
statute went into effect: Mulholland v. Des Moines, A. & W. R. Co., 60-740; Han-
son v. Chicago, M. & St. P. . Co., 61-588. ’

Where a z-ajlway company had commenced the use of its track constructed
under permission izanted by the city council before the statutory change requir-
ing compensation held, that it could not afterward be made liable for damages to
a.Cbut.%n Olrot, owners: Merchants’ Union Barb Wire Co. v. Chicago, E. I. & P. R.

0., 70-105.

. When the road is located upon private property and not upon a street an abut-
ting owner cannot recover damages resulting from the ordinary operation of the
road: Rinard v. Burlington & N. R. Co., 66-440. Nor can damages be recovered
from the city in such a case from injuries from an embankment: Callahan v. Des
Morﬂes, 63-705. 3

e provisions as to making compensation for injury to property abutting o
a street upon which a railway track is proposed to bé loiateg a.t?e onliy a.pplicgblg
to property owners whose property abuts upon the portion of the street occupied
by the track, and not to owners of property abutting u a street which is
merely crossed by the track: Morgan v. Des &oines & St. L. R. Co., 64-589.

Urder the provisions of ¢ 2017 a railway company has the r‘i;’zhs t0 cross &
street with its track without paying damages to abutting property owners, where
it does not occupy the street in front of abutting property. But if it crosses the
street at an angle, so that a portion of the track is in front of abutting property
the provijsl_ons of this sections as to consent of council and as to damages appl, :
Jg;wssg. 5(,Ig;ca,go, St. P. & K. C. R. Co., 718-28; Gates v. Chicago, St. P. & K. 8’ é

3 - .

The damages to be allowed to an abutting property owner by r
construction of a track over a street are not l?miged t?:) damages&,rﬁnﬁ‘n}rﬂfﬁgtt&h;
change of grade, but extend toall legitimate damages which are contemplated in
g’tih;s;':iprov isions for condemning right of way: Dradyv. Des Moines & Ft. D. R.,Co.,

In estimating the damages caused by the operation of a steam railw
street where damages to property owner have not been previously as:gs:«:gn:nz
paid, the fact that such operation has diverted travel from the street may be
shown in evidence as showing the manner in which the rental value of the prop-

erty has been diminished, and for the pu ini
TRsge © tarige s Piins, 00 purpose of ascertaining the measure of
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Inan action for such damages all the facts attending the use and operation of the
railroad may properly be given in evidence as bearing upon the effect of the
operation of the road oo the rental value of the property; such, for instance, as
annoyance to the occupants of the grolgerty by noise, escape of fire from engines,
ete.:  Wilson v. Des Moines, O. & S. R. Co., 671-509.

In a proceeding to assess damages to abutting property by reason of the loea-
tion and operation of a railroad upon a street, the property owner is entitled to
be compensated for injuries which he will sustain on account both of the laying
down of the track in the street on which his property abuts, and of the appropria-
tion of his land, if any, which is taken for right of way purposes: McClean v.
Chicago, I. &. D. R. Co., 67-568.

The provisions of this section as to the manner of assessment of damages
resulting from the location of a railway upon the streets of a city refer exclusively
to the company and not to the abutting owner; such owner does not have any
interest in the fee of the street, and he cannot take steps to have his damages
assessed by a sheriff’s jury according to the provisions applicable where property
is taken for right of way; therefore, he may bring mc:bltou for damages without
such proceeding: Mulholland v. Des Moines, 4. & W. R. Co., 80-740.

The provision with reference to assessing damages for laying a railroad track
through thestreets refers exclusively to the railroad company and not to the abut-
ting owner. The latter cannot have his damages assessed in that manner:
Stough v. Chicago & N. W. R. Co., T1-641.

As the abutting property owner is not authorized to cause his damages to be
assessed, and the corporation alone can institute the proceedings, an action by
the property owner mw be maintained for damages accruing to him before the
assessment is made: ilson v. Des Moines, O. & S. R. Co., 67-509.

The property owner cannot take advantage of the method of procedure pointed
out by this section for the purpose of having his damages from the construction
of a railway in the street determined, but can only resort to an action to recover
judgment: Harbach v. Des Moines & K. C. R. Co., 80-593.

After such an assessment has been made, if the damage is not paid the com-
pany may be enjoined from occupying the street on the ground that it is a tres-
passer and maintaining a nuisance: id.

The fact that the land-owner has brought an action at law for damages and
recovered judgment does not preclude him from having an injunction in & proper
proceeding to restrain the use of the street by the company: Ibid.

The fact that the railroad company is occupying the streets as the successor
of another company under purchase of its franchise at foreclosure sale does not
relieve it from being enjoined at the suit of a property owner who recovered
judgment against the former company, and the successor cannot plead that the
former company occupied by the consent of the land-owner, that defense having
been merged in the judgment against such former company: Ibid.

A right of action for injuries to an abutting property owner accrues at once
and is entire, and must be brought in five years. Such a right of action does not
pass to the grantee under conveyance made subsequently. to the time when the
right of action accrues, and withoutan assignment of such cause of action to him,

rantee can maintain no action for such injuries; Pratt v. Des Moines N. W. R.

0., 12-249; Jolly v. Des Moines N. W. R. Co., 12-159.

Where a railway track is under ordinance of the city laid in a street or alley
without compensation being made to the abutting owner, his right of action for
damages accrues at once, and the railroad cannot be regarded as a continuing
nuisance. An action to recover damages for such an injury must be brought
within the statutory period from the time the street or alley is occupied: Fowler
v. Des Moines & K C. R. Co., 91-533.

An approach on a street to a railroad crossing is part of the railroad and the
property owner in front of whose premises such embankment is constructed
is entitled to recover damages, although the track itself does not run in
front of his premises: FHitchcock v. Chicago, St. P. & K C. R. Co., 88-242,

In determining whether the street is occupied in front of abutting property,
not only the track, strictly speaking, but also any embankment made for the
purpose of constructing the track, is to be taken into account, and also any
embankment in the street for the purpose of constructing the railroad erossing:
Gates v. Chicago, St. P. & K. C. B. Co., 82-518.
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Embankments forming the road-bed and approaches to highways or street
crossings, rendered necessary by the construc;fon of a railroad, are a part of the
, rallway track, within the meaning of this section, and an owner, in front of whose
property such an approach is constructed in the street, is entitled to damages:
Nicks v. Chicago, St. P. & K. C. R. Co., 84-21,

The compensaton Frovlded for in this sectioa is not for property taken, but
for damages to abutting property: Ibid.

Under this section the owner is entitled to recover for injury to the land as
well as to his improvments: i

The rale of damsge is the diff :rence in the value of the property before and
after the construction of the trazk, approaches, ete : Ibhid.

Where abutting lot owners join in an agreement that a railway track may be
laid down in the street, and it is laid down and operated in accordance with that

ement, any such lot owner or grantee hesurgpped from questioning the right
of the railroad to maintain such track: Merchants' Union Barb Wire Co. v.
COhicago, R. 1. & P. R Co., 19-613,

Damages: A railway company which so negligently bullds its track over
the streets of a city, or 80 occapies such streets, as to create a nuisance, is liable
in damages to any one suffering therefrom special injuries not common to the
whole publie: Park v. Chicago & S. W. R. Co., 43-636; F'rith v. D ue, 45-406,

It is immaterial in such case whether the party in}:red owns the fee in the
street or not: Cadle v. Muscatine Western R Co., 44-11; Frith v.

Cain v. Chicago, R. I. & P. R. Co., 54-255.

One who is not the owner of the fee In the street can recover only on proof of
actual damages: Cook v. Chicago, M. & St. P. R Co., 83-278.

If a railway, therefore, be constructed in a careless, improper and negligent
manner, to the injury of an abutting property owner, he may recover damages,
provided his injury be special: Cain v. Chicago, R. I. & P. R. Co., 54-255.

So the city may, by ordinance, make and r bl it an
the use of the street in violation of such restrictions will be a nuisance for which
& p2rson sustaining special damage may recover: i

The benefits to the property may be taken into account but will not entirely
preclude recovery: KEnosv Chicago, St. P. & K. O. R. Co., 78-28.

In an action by a lot-owner for damages caused by a railway company con-
structing its mu{ 80 that the rails were above the established grade, being so
eonstructed on the theory that under the ordinances of the city the company was
entitled to lay its tracks on the grade, keld, that the company could not object that
on the theory that such obstruction was permanent: Eslich
v. Mason City & Ft. D. R. Co., 75-443.

Ah witness may be asked whether the annual premium for insurance would be

er:
e city is not liable for damages resulting from the laying down of tracks,
ete., under permission granted by it:  Frith v 45-406. .

Although a rallway company is liable for negligence in failing to kugl'l‘i. cross-
fngs where the track intersects the street in proper condition, such liability does
not relieve the city from liability for injuries arising from such defects in its
streets: Fowler v, Strawberry l!"-&1 T4-644,

As to the measure of damages in such cases, see Cadle v. Muscatine W. R, Co.,
44-11; Frith v D«b«quzlb—m; O'Connor v. 8t. Louis, K. C. & N. R. Co., 56-735;
Kucheman v. Chicago, O. &. D. R. Co , 46-336.

Equitable control: The dooctrine of equitable control over the use of the
streets by railway companies, which was recognized when such companies had
the right to use the streets of cities for raillway purposes without compensation
10 mpgvg ozn;;l 8: ogmb of the city, has now no application: Heath v. Des
Moines it. L. R. Co., 61~

Btreet railways: Aside from any special provision in the city charter, it may
mrdodu e doctrine of this state that the city may authorize the con-

on of a street rallway in its streets: Damour v. kfﬂ. 44-2176.

An elevated railway is not to be deemed a street 'way within the provi-
sions of this even though it receives and disc! 28 at street
corners, and for the construction of such rail: must be
paid to abutting property owners: Freiday v. Siowz City Rapid Transit Co., 92-191.

y 4 i
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The term street railway as used in the statute must be construed in accordance
},ﬂh the understanding of the use of such terms when the statute was enacted:
bid.

The provision that a railway track can be located and latd down only upon
damages to abutting owners being paid does not lppl{ to street railways, and the
city council may authorize the location of such tracks upon the streets without
payment of damages caused thereby: Sears v. Marshalltown St. R. Co., 65-742

In the absence of special authority conferred by the legislature, the city has
no power to authorize the use of a steam motor on a street railway, and it will be
liable in damages for injuries resulting from the use of such motor on the streets
under its permission: Stanley v. Davenport, 54-463,

As to right to permit use of streets by horse railway, see O'Niel v, Lamb, 53-
125,

Under this #ection a city has the right to grant the exclusive privilege for a

reasonable lepg th of time to construct and operate a street railway over any and

all streets of the city, but it could not make such exclusive grant in perpetuity.

Such a grant tO & company to operate & street railway by horse power will not,

however, preclude the grant to another company of the right to operate a street

glv:l;ysbg other power: Des Moines St. R. Co. v. Des Moines Broad-Gauge St. R.
., T3-513,

The right to grant an exclusive privilege to operate a street railway did not
exist prior-to the enactment of of the code of *73, but held, that an ordinance
granting such exclusive privilege prior to that time was ratified by action of the
city after this section was enacted: I bid.

Under the decision as to the right of a street railway company under an
exclusive charter to lay its track over the streets of a city, held, that acts of the
officers of the city in attempting to prevent the company from doing so were a
violation of the injunction in that case: Des Moines St. B. Co. v. Des Moines

road-Gauge St. K. Co., 14-585,

A grantto a street railway pany of the exclusive right to op street
railway over streets of the city by animal power does not prevent the grant to
another company of the right to operate street cars by other power: v,
Des Moines &vad-Gauge St. R. Co., 15-722,

Where a street railway was, under its franchise, operating in the middle of
the street with & siogle track, and the construction of a rewer in the same street
was subsequently ordered that a provision of the ordinance that such sewer
should be constructed in the middle of the street was unreasonable in view of the
fact that it might without serious inconvenience or ln)nrs to the .l:mu:f ‘rop-
emnbe constructed at the side of the street, and thus avoid interference the
plaintift’s trackk: Des Moines St. I. Co. v. Des Moines, 90-710.

SgEc. 768. Street car vestibules. On and after November 1,
1898, every person, partnership, company or corporation owning or
operating a streetrailway in this state shall, from November first of
each year to April first following, provide all cars, except trailers,
used for the transportation of p gers, with vestibules inclosing
the front platform on at least three sides, for the protection of
employes o ting such cars. Any violation of this tion shall
be punished by a fine of not less than fifty dollars nor more than
gne hlfmdred dollars for each day said cars are operated in violation

ereof.

SEC. 769. Railway crossings—speed of trains. Cities hav-
;ﬁ :J)opula.tion of five thousand or more shall have power to com-

1road comranles to erect, construct, maintain and operate,
under such regulations as may from time to time be provided by
the council, suitable gates n%on public streets at railroad crossings;
and cities and towns shall have power to regulate the speed of
trains and locomotives on railways running over the streets or
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through the limits of the city or town. [25 G. A., ch. 5; 22 G. A,
ch. 16, § 1; C. 73, § 456; R., § 1057.]
i i i der to be

An ordinance regulating the speed of trains must be reasonable in or 0
valid, and the questﬁou of whether or not it is reasonable as appl&ed L(ci) orh;g;s-
of the city where the track does not run through land platted sRn Ius:é Po;‘ o
dence or business purposes, is for the court: Myers v. Chicago, K. L. . R. Co.,
57-565.

Ar;d this rule is applicable to an o;di[r}m(a::e &?d]fbf the express authority of
this section: Burg v. Chicago, R. I. & P. R. Co., 80-106

In a parti::ulnf-/ case, held, that the ordinance limiting the speed of Lra‘l)xlm
within the city limits to ten miles an hour would not be deeme uureta.ao'na. :
with reference to a crossing three-fourths of a mile from the depot, it .?o
appearing but that the crossing was one in general use, and a danget;m}; %:e 1853.
hlgher speed should be permitted: Larkin v. Burlington, C. R. & N. R. Co., 85-
492

A railway company is liable for injuries to persons at crossings when such
injury is dug to nhpe nyaln being run am"a greater rpeed than allowed by city ordi-
napce: Ward v. Chicago, B, & . R. Co., 656 N. W, 989, " .

In an action to recover damages against a railway company for nedgtlge;t y
eausing the death of a person on its track, the fact that the englne o( lle ends,gt.
was being operated within city limits at a higher rate of speed than'a ]ov:le y
the ordinance may be shown without proof that the accident was direct yI tlxte to
the train being operated at excessive speed: McMarshall v. Chicago, R. 1.

Co., 80-757.

Tn an action for injury received at a railway crossing from a train running at:
an unlawful speed, pljaln};iﬂ’ may prove that he had knowledge of the ordinance:
Moore v. St. Paul & K. C. R. Co., 711 N. W , 569.

Sgc. 770. Viaducts —when required. Cities having a popu-
lation of seven thousand or over shall have power to require any
railroad company, owning or operating any railroad tracks upon or
across any public streets of such city, to erect, ponst.ruct, recon-
struct, complete, and maintain, to the extent hereinafter provided,
any viaduct upon or along such streets, and over or under such
tracks, including the approaches thereto, as may be declared by
ordinances of such city necessary for the safety and protection of
the public. The approaches to any such viaduct shall not exceed a
total distance of eight hundred feet, but no such viaduct shall be
required on more than every fourth street running in the same
direction, and no railroad company shall be required to build or
contribute to the building of more than one such viaduct, with its
approaches in any one year; nor shall any viaduct be required until
the board of railroad comm'ssioners shall, after examination, gleter-
mine the same t2 be necessary for the public safety and convenience,
and the plans of said viaduct, prepared as hereinafter provided,
shall have been approved by said board. [22 G. A., ch. 32, §1.]

Sec. 771. Assessment of damages. When a viaduct shall be
by ordinance declared necessary for the safety and protection of the

ublic, the council shall provide for appraising, assessing and
SGtermining the damages which may be caused to any property by
reason of the construction of the same and its approaches. The
proceedings for such purpose shall be the same as are provided in
case of taking private property for works of internal improvement,
and the damages assessed shall be paid by the city out of the gen-
eral bridge fund. [Same, § 2.]

g

i LAWS. 351

SEc. 772. Specifications. The width, height and strength of
any viaduct and the approaches thereto, and the material and man-
ner of construction there.f, shall be such as may be required by the
board of public works and approved by the mayor and council, but
if there is no board of public works, then such as may be required
by the council. [Same, §3 |

SEc. 778. Apportionment of cost—repairs. When two or
more railroad companies own or operate separate lines of track to
be crossed by a viiduct, the proportion thereof, and the approaches
thereto to be constructed by each, or the cost to be borne by each,
shall be determined by the council. After the completion thereof,
any revenue derived therefrom by the crossing thereon of street
railway lines shall constitute a special fund, and shall be applied in
making repairs to such viaduct. One-half of all ordinary repairs to
such viaduct or its approaches shall be paid out of such fund, or be
borne by the city, and the remaining half by the railroad company;
and if the track of more than one company is crossed, the costs of
such repairs shall be borne by such companies in the same propor-
tion as was the original cost of construction. |[Same, § 4.]

Sec. 774. Refusal to comply. If any railroad company neg-
lects or refuses, for more than thirty days after such notice as may
be prescribed by ordinance, to comply with the requirements of any
ordinance passed under the provisions of this chapter, the city may
construct or repair the viaduct or approaches, or any portion
thereof, which such railroad company was required to construct or
gmi]nta,in, and recover the cost thereof from such company. [Same,

6.
TITLE V, CHAPTER 7.
STREET IMPROVEMENTS, SEWERS, ETC.

Sec. 834. Assessments on railways and street raﬂwn{l
All railway and street railway companies shall be required to make,
reconstruct, and repair all paving, graveling, or macadamizing
between the rails of their tracks, and one foot outside thereof, at
their own expense, unless by ordinance of the city, or by virtue of
the provisions or conditions of any ordinance of the city under
which said railway or street railway may have been constructed or
may be maintained, it may be bound to pave, gravel, or macadamize
other portions of said street, and in that case said railway or street
railway shall make, reconstruct and repair the paving, gravelin

or macadamizing of that part of the street specified by such ordi-
nance; and such improvement, or the reconstruction or repair
thereof, shall be of the material and character ordered by said city,
and shall be done at the same time that the remainder of said improve-
ment is made, reconstructed or repaired. When the same is made
or completed, said company shall lay, in the best aﬁproved manner,
such rail as the council may require. They shall keep the paving,
graveling or macadamizing between said rails, and one foot outside
thereof, or such other part as they are liable to construct or main-
tain, up to grade and in good repair, using for such purpose the
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same material asis used for the original paving, graveling or macad-
amizing, or such other material as the council may order. If the
owner of said railway or street railway shall fail or refuse to com-
ply with the order of the council to malke, reconstruct ?r repair
such paving, graveling or macadamizing, such work may be done
by the city, and the cost and expense therec‘)f slmll be assessed upon
the real estate and personal property of said railway or street rail-
way company within the corporate limits o{ said eity, and against
such railway or street railway company, in the manner herein-
before provided for the assessment of sauch cost _L'a,gfuust ng.buttmg
property and the owners thereof. [25 G. A, cb.‘ 73 10; 23 G. A.,
ch. 9, §1; 22 G. A., ch. 16, § 1; 20 G. A., ch. 20, §0 ]

ns of the street outside of the tracks

y i i f i
The provision requiring paving of portio e o Jasurpareted when the

{8 not unconstitutional as applled to stree
statute only required pavement within its tracks. Such a change is within t,he'
gowor of the legislature with reference to the regulation of corporate franchises:

1 City St K. Co. i ity, 18-367; affirmed, 138 U. 8., 68,
o LS s e : licable to a street car

hi t invalid as a
The provisions of this section are not in Peﬂec“ Si City St.

company whose franchise was granted before the law too

R. Co. v. Siouz City, 78-742,
Under prior pro'vlslons. held, that it was optional with the city to require of a

street railway company that it should bear the expense of paving its tracks, and
if the city did not make such requirements an abubbln% property owner could not
on that account claim that the assessment for such paving asagainst his property

is void: Lacey v Marshalltown, 68 N. W., 726.

Also, held, that the city coulctl1 not charge upon aunreeb; railway le}i(lz)l;le:g
acquired the right to occupy the strest the proportionate expense
n‘l:x?eu.dy done: (gykaloom St. ié and Land Co. v. Oskaloosa, 68 N. W., 808. [See

now the provisions of the next section |

Sgo. 885. Cost of paving already laid. Before any street
railway company shall lay its tracks upon auny street that has been
paved, and which at the time is not being paved, it shall pay into
the city treasury the value of all paving between its tracks, and
one foot outside thereof, which value shall be determined by the
city council, but in no case shall exceed the original cost of the pav-
ing, and the money thus paid shall be refunded to the abutting
proFerty owners on said street in proportion to the amounts origi-
nally assessed against the property abutting thereon.

Sec. 840. orcing assessment against railways and

street railways. All special assessments made under this chapter
against any railway or street railway shall be a debt due personally
from such railway. Such special assessments and each installment
thereof, and certificates issued therefor when due, may be collected
in the district or superior court by action at law, in the name of the
city or town against such railway or street railway, or the lien
thereof enforced against the property of such railway or street rail-
way, on or against which the same has been levied, by action
‘in equity, at the election of the plaintiff; and in any action at law
where pleadings are required, it shall be sufficient to declare gener-
ally for work and labor done, or materials furnished, on the particular
street, avenue, alley or highway, the levy of the tax and non-pay-
ment of the same; and in avy action in equity, it shall be sufficient
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to aver the sam> matters, together with a particular descrinti

the property, or parts thereof, against wrt igh such llio;tibsL :}le:l:‘: (t)j
be enforced. Such acton may be maintained in the name of tli-e city
or town, for tl?eg use of any pers n entitled thereto or any part
thex:eof, upon filing a bond conditioned to pay all costs udjlml]t:ud
against the plaintiff and protect it from all liability therefrom or
damages growing out of the same; the amourt of the bond to be
fixed by the court, or a judge thereof in vacation, and the sureties
thereon to be approved by the clerk of said court. [20 G. A ch
20, § 3; 20 G. A., ch. 25, §9; 17 G. A., ch. 162, § 4; 15 G. A, ok 51,
§4;C. 73, § 478; R., § 1068.] i MR

TITLE V, CHAPTER 10.
OF CONDEMNATION AND PURCHASE OF LAND.

Sec. 885. Donation of sites for depots. They, [citie
towns, | shall have power to acquire by purclll)ase or con&yélgnati(s)n(}?)g
the purpose of donating and to donate to any railway company
owning a line of railroad in operation or in process of construction
in such city or town sufficient land for depot grounds, engine houses
223 (1)1::};1(;1;1;1 s{:pps for the cons’a-u}gt!on and repair of engines, cars

chinery necessary to t i i
sa.ig of rgishéoad. lg G. A., czl?.' 133,e§ gf)]nvenlent e i

SEc. . Submission of question. Such donation or -
priation of funds to procure lands therefor can only be m:de“:l!}:)c;
a petition to the council, s'gned by a majority of the resident free-
hold taxpayers of the city or town, asking the same and fixing the
sum which shall be thus appropriated. Upon the presentation of
the petition, the council shall call a special election, at which
the ques'ion of the proposed donation shall be submitted to the
voters. The clerk shall prepare the ballots and the election shall
be held in the manner %rovided for in the chapter on elections. If
there shall be a two thirds majority in favor of the donation, the
council shall determine the lands to bedonated by metes and bounds,
the amount to ba apfropria.bed for procuring the same, not exceed-
ing the sum named in the petition, and in the name of the city or
town may acquire the same by purchase, or by the payment of the
estima‘'ed damages in case the same or any part tE:reot shall be
taken in the name of the railway corporation under condemnation
proceedings as authorized by law; and the council may also vacate
and convey all streets and alleys within boundaries of such site,
and prescribe the terms and conditions upon which the grant is
made, which shall be binding upon the company accepting it; but
land set apart as a public park, square or levee shall not be thus
donated, nor sl_m.ll lands occupied with buildings used for business
g}lrt i:e:eft‘,i pnvnt-:hresii;dfglces be appropriated under the provisions

on, without the cons
obtained.  [Satan, § o ent of the owner or owners first
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TITLE V, CHAPTER 14.

CITIES UNDER SPECIAL CHARTERS.

SEc. 956. Water and gas works —electric I}ght and power
plants—street railway and telephone franchises. Such cities
shall have power to establish, erect, purchase, Jease, maintain or
operate, within or without the corporate limits, water works, gas
works, electric light or electric power plants, with all the necessary
reservoirs, mains, filters, streams, trenches, pipes, d}':}mS, poleg,
wires, burners, machinery, apparatus and other requisites of said
works or plants; but 1o such wor all
established, erected, purchased or leased un]_ess a majority of the
electors voting on such proposition shall vote in favor of the same,
at a general or special election. They may also grant individuals

or private corporations the authority to erect, l_nainta.in or purchase
such works or plants, or railways, street railways or telephone

systems, for the term of not more than twenty-five years, and may
renew or extend the term of such grants for a period not exceeding

twenty five years; but no exclusive franchise shall be thus granted,

extended or renewed, and no franchise shall b3 grauted or

authorized, until after notice of the application therefor has been

published once each week for four consecutive weeks in some news-

paper published in such city. [28 G. A., ch. 11, §1; 22G. A, ch.

11, §81, 2; 22 G. A., ch. 96; 14 G. A., ch. 78, §§ 2-5; C. 73, § 471.]

Spc. 966. Question submitted. The council may order any
of the questions, including the granting to individuals or corpora-
tions authority to erect, maintain or purchase water or gas works,
electric light or power plants, or street railway or telephoune sys-
tems, provided in the preceding section, submitted to a vote ata
general election, or at one specially called for that purpose; or the
mayor shall submit said question to such vote u?n the petition of
twenty-five property owners of each ward in the city. Notice of
such election sha'l be given in two newspapers published in said
city, if there are two, if not, then in one, once each week for at
least four consecutive weeks. The party asking for a renewal or
extension of such franchise shall pay the cost incurred in holding
such election. [22 G. A., ch. 11, §4.

Sgc. 984, Railways and street railways to maintain cul-
verts and drains. Such ciiies shall have power to order any rail-
wag or street railway to construct and maintain, under the direction
and subject to the approval of the city engineer, culverts and drains
across its right of way on any street, alley, highway or other public

lace as such council may deem necessary, and if any raiiway or
street railway company neglect or refuse, for more than thirty days
after such notice as may be prescribed by resolution, to comply
with the requirements of any such order, the eity may construct
such culvert or drain and recover the cost thereaf from such com-

pany.

PRI T T AT T —————
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TITLE VII, CHAPTER 1.
ASSESSMENT OF TAXES.

Sec. 1332. Line operated b i
g > of y railroad. No telegr i
sl;zll be assgs'sed which is owned and operated by d?l\ttrtlfgg‘gzll -lme
l';e ygxclvusn ely for the transaction of its business, and \vl;i(-lul)m
v_g_n uly reported as such in its annual report under the l'\\\"‘] oo
i Smg f(irsthe taxation of railroad property. [I7 G. A. ch‘ '.‘)'s 13160-
Mu}gﬁ 34l; Railway coxppa.nies On the first ' Mon‘(iz’x ; ih]
b in each year the executive council shall assess all the iyro
logo e(ela,ch railway co-poration in the state, excepting the l}mdp-
tion, a.zfx other _real estate belonging thereto not used in the o ertss:
Missils)si ;;iya:glhwizy, and excepting railway bridges a.c:rossp the
; Missouri rivers, and excepting grai y
for the purpose of makin L e e
t g such assessment its presid i
president, general manager, general superi D et o
such other officer as the coux'lcil may d e R R
e y designate, shall, on or before
y of y in each year, furnish i reri
z’c&tement, shom.ng in detail, for the yeayr en’degrséscl:an;%ea w;;'_lﬁed
rslt ne'I:‘zlt; preceding: e
5 e whole number of miles of rail
e 3 railway owned, operated, or
e y such corporation or company within and without the
2. The whole number of miles of rai
18 . railway owned,
2?136(1 within the state, including double tmckys andesidg g:;:lﬁd’tﬁr
I deafe qf the main line and branch lines to be stated se a.raiel ;.
n3 E Xwngg the number of miles of track in each count;y~p &
owr;ed est:ged statement, shqwing the amount of réul estate
i or ﬂ;l by said railway in the operation thereof in each
bt g'ts wdeLIl;\o zhegi::]t:amclugltpg ﬂlJ]e rightof way, roadbeds, bridges
s, station-houses, yards i :
houses, ;'oundhouaes ma:::hine | R
and repair shops, te
tables, gravel beds s'nd stone quarri gl By
Tbion, grd o e A q ies, and for all other purposes
by4the Lo lue thereof, in such manner as may be require«i
. A full and complete statement of th
: e cost and
Za.lue of all the buildings of every description owned b;c::;il x?ariel:;’ =
3:gpag‘s;1 wnihi’:lthe state not otherwise assessed; o
¥ e to num
it B ber of ties per mile used on all its tracks

6. Th § g
side tra.clfs;wmght of rails per yard in main line, double tracks and

7. The n
IR o t:;'ber of miles of telegraph lines owned and used
8. The total number of engin seng:
. I es, and pas er, chair, d
Sandosrs sl boanting shte el i et s “"“‘?‘{n‘“%
) ] d n construc ‘ri
railway, in use on its whole line, and the sbepinmrrseg:vmgb;u?t,

and the number of each . ;
to be valued separa?oly; class on iteline within the state, each class
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; owned by said railway

Any and r movable property own :

t?h the :{‘at:“cl:;:ﬁied and scheduled in such manner as may
within 5

i i meil; ’
b lrgqu"lr‘?(tia Zgnzas‘liacrﬂings of the entire road, and the gross earn-
3 he g

i in this state;
mglsl. The operating expenses of th

i o ithin this state; ) el
i ‘?xp'(l,‘?]seie‘:x;k;r[;ﬁngs of the entire gtia.d]. and the net earnings
i - 23 g8 810, 1317, 131%.
ithin thi 3, §§ 810, 7,
ithin this state. [C. 73, 5 ' .
" isi der prior statutes: The secmiongdxielan;gl‘g t.'f;)e thha.ex ;a.;gng;nt’ h(,e(
D paiparty held not unconstitutional as provi ng e
i pr?pegi:rom'ionmberw&se than that of individuals: , I
property of a 9;5 e e
XA A e eleasing railway con?pa.n_le! m payr
f But.ln.il[:mu::x;::a r:::g{guglr;‘l]éaviﬁa%,tlwul anconstitutional: Dar enport v. Chicago,
munic v
.(ii. I & P. R. Co., 38-633.
However questionable may

o entire road, and the operat.

be the constitutionality of Pf“o"és‘g:fcee:\?sg:l:‘f
ies from all other burdens by the anmﬁ:ub oofaba-gav.ion it is clear

r?{lw:vyhgzl?e?!?hz; sum be greater or less t{ga?h:sg:uea‘::l tax levied on other

a v

thzt: such an exemption does not -’ﬁ.“czl;f.rlzoco.. 1 Dillon, 536.

L %“{:;dg'u‘:)cragglgba?rld"sg?g?;?c;rvisors declaring the length of the main track
The

ithi h city, town, township, or
railroad lying within eac i
?:g:xl-l :;?F:;sg‘ils::i}:lﬁ: 't.;zecounhy. and transmitted to the city council or trus-

hip, becomes the basis for the levy
teesof each city or iucorpomg;ir'ngv':ig;obgfgschpﬁroperty iog placed upon the

d pr 1 pery 0 i
ti:‘;);t:e\;go&;g: ;:1?;\? M?wnshlp or city: Siour City & St. P. . Co. v. Osceola

sz{gi:(‘)?l.grlﬁhele sections relate to the assessment of the right of way, which is

1d
the general law as to assessments, woul
real Pmpegby'nti.ndoggé“?ﬁ ﬂm'giiﬁsf"yen ghey are not “"f;"“fz‘%‘}"?ﬁ;l’ being
:Epﬁmﬁ woallyraﬂwa.y companies: Central Towa R Co. v. Boar roisors,
67-199

“The ( ilway bridges in general, but
this sectionare applicable to rai g L
t.horfé1 g(per %ggﬂ:ﬂo;w those therein mentioned: Missouri alley & B R

CO‘XA?:: t.axnlo:u :flyi)::l;ﬁy not used in operating the road, and of railway

i i rivers, see 4 1342.
brlig'e:oo"v&e:‘:{x:nl\gll s::ffv‘v%pyl ;:o;ie::gl;: ;e:ernl, see notes to 2 1308. :
— ded statement.
. 1335. Operating expensss — amen " :
Th?a:;: shall not bl; inclu red in said obpazz:it;r‘xlg()teig;ntsrfc ;:ng:{)t
ments for interest or discount, or constiru g
idi isi tracks above or below ¢
needed sidings, for raising or lowering S o
i in citi for new equipment except rep
ings at grade in cities or towns, i g e
educing any bonded or permanen 5 j
3%’3?%&?; ort opera.%ing gxpenses not r{‘z\rly a.mt Eeﬁg;aggn :‘gaétgieu
e as sush in railway accounts. e coun )
:vl;lieting, detailed, explanatory and .amendec'l statements t,gfa ra‘!g u?s
the items mentioned in the preceding section, or any o epe
deemed by it important, to be furnished it by such railway cor t?may
tion within thirty days from such demand, in such form asllstsm-
designate, which shall be verified as required for the or1glltlxa s
ment. The returns, both original and amended, shall show

other facts as the council, in writing, shall require. [C. 78, § 1818 ]

=
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Sec. 1886. Valuation. The said property shall be valued at
its actual value, and the assessments shall be made upon the tax-
able value of the entire railway within the state, except as other-
wise provided, and shall include the right of way, roadbed, bridges,
culverts, rolling stock, depots, station grounds, shops, buildings,
gravel beds, and all other property, real and personal, exclusively
used in the operation of such railway. In assessing said railway
and its equipments, said council shall take into consideration the
gross earnings per mile for the year ending January first, preced-
ing, and any and all other matters necessary to enable said council
to make a just and equitable assessment of said railway property.
If a part of any railway is without this state, then, in estimating the
value of its rolling stock and movable property, they shall take
into consideration the proportion which the business of that part of
the railway lying within the state bears to the business of the rail-
way without this state. [C. 73, § 1319.]

SeEc. 1337. Statement sent county auditors. On or before
the twenty-fifth day of March of each year the council shall trans-
mit to the county auditor of each county, through and into which
any railway may extend, a statement showing the length of the
main track within the county, and the assessed value per mile of
the same, as fixed by a ratable distribution per mile of the assessed
valuation of the whole property. [16 G. A. ch. 163; C. 73, § 1320.]

Sec. 1338. Levy and collection of tax. At the first meet-
ing of the board of supervisors held after said statement is received
by the county auditor, it shall cause the same to be entered on its
minute book, and make and enter therein an order stating the
length of the main track and the assessed value of each railway
lying in each city, town, township or lesser taxing district in its
county, through or into which said railway extends, as fixed by the
council, which shall constitute the taxable value of said property
for taxing purposes; and the taxes on said property, when collected
by the county treasurer, shall be disposed of as other taxes. The

county auditor shall transmit a copy of said order to the council or
trustees of the city, town, or township. [C. '78, § 1321.]

The order of the board becomes the basis for the levy of taxes on railway
property for all pulgoaes, and the assessment need not be placed upon the asses-
sor’s books: Sioux City & St P. R. Co. v. Osceola County, 45-168, 177,

The valuation upon which a railway company is to be taxed within any cor-
poration or taxing district is to be determined from the number of miles of main
track within the corporation or district, as determined by the order of the board
of supervisors, and the value per mile as fixed by the executive council. The
order of the board determining the number of miles of track is not, in any sense
an assessment of valuation, and the provision of statute exempting agricultural
and horticultural lands lying within the limits of incorporated towns and cities
from taxation for city purposes have no application to railway property. The
taxes due from the railroad company for such purposes cannot be reduced by rea-
son of the fact that the track runs for a portion of the way within the clty {imiw

throuzh land that is not platted or laid out into lots: Illinois Cent. R. Co.v. Ham-
ilton County, 73-313.

Sec. 1339. Rate. All such railway property shall be taxable
upon said assessment at the same rates, by the same officers and for
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s the property of individuals within such coun-

sl gy d lesser taxing districts. [C. '73,

ties, cities, towns, townships an
2 3 s "
§IZ‘:‘E2C? 1340. Number of sleeping and §lmmh g fatl:[;; nI: ad(‘lll.
tion to the matters required to be contained in t ehs ta : m‘znt m; ﬁ
by the company for the purpose of taxation, suc s ad?) hs a
sgow the number of sleeping and dining cars not owl?e y S"S cor-
ration, but used by it in operating its railway in this s;ate' {mng
& h mo;xt,h of the year for which the return 1s made, the value of
2:2h car so used, and also the numberlof mllgi };!;C:Ihrenga:& s:;ddc:;’-:
erated on such railway wi 5
}t‘oﬂ‘tflg bxf:gﬂ];:;] ?)li‘! orgi]es said cars have been run or gpgrf,ted each
month within and without the state. [17G A, ch. 114, § 1.]

CHAPTER XLIV, TWENTY-EIGHTH GENERAL ASSEMBLY,

ASSESSMENT OF TAXES.
8. F. 148,

AN ACT to amend section thirteen hundred and forty (1340) of the code, relat-
ing to the assessment of taxes.

Be it enacted by the General Assembly of the State of Towa:

wrioN 1. Statement to show average daily service.
Thﬁfcggﬁon thirteen hundred and forty (1340) of the code be
amended by adding thereto the following: ; .
«Such statement shall show the average daily sleeping
car and dining car service or wheelage operated on each
part or division of the line or system within the state, desig-
nating the points on the lines where variations occar,
with the mileage of that part having the same daily serv-
ice or ghﬁelaie.z ’l' B3
arch 21, B :
gggml%il. Assessment by executive ooux_wil. The council
shall, at the time of the assessment of other railway property for
taxation, assess for taxation the average number of cars go gsed by
such corporation each month, and the assessed value of said cars
shall bear the same proportion to the entire value thereof that the
monthly average number of miles such cars have been run or opera-
ted within the state shall bear to the monthly average number of
miles such cars have been used or operated within and without the
state. Such valuation shall be in the same ratio as that of the prop-
erty of individuals, and shall be added to the a_.ssessed valuation of
the corpora ion, fixed under the preceding section. [Same, §§ 2, 3.]
xation of sleeping cars held constitutional, and not an
mfémmaﬂ%"&ﬁn'ﬁ;e: Pullman ala%e Car Co. v. Twombly, 29 Fed., 658.
Spc. 1842. Real propertyof railways. Lands, lotsand other
real estate belonging to any rai way company, not used exclu-
sively in the operation of the several roads, and all railway bridges
across the Mississippi and Missouri rivers, and grain elevators,
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shall be subject to assessment and taxation on the same basis as
property of individua's in the several counties where situated. [C.
'78, § 808.]

The right of the railway company to use the government bridge over the Mis-
sissippi river at Davenport, held not taxable, except as railroad property under 3
1334: Chicago, R. I. & P. R. Co v. Davenport, 51-451.

The prov?:lona of this section relate to the bridges mentioned, while those of
% 1334 apply to other railway bridges. This section is not unconstitutional on the

round that it is not of uniform operation: Missourt Valley & B. R. & B. Co. v.
glurnson' County, 74-283.

These bridges are to be taxed as bridges and not as a part of the railroad,
whether owned by the railroad or by private individuals: Chicago, M. & St. P.
R. Co. v, Sabwla, 19 Fed., 177.

While the United States supreme court has decided that it is the duty of the
Union Pacific Railroad Corhpany to operate its whole line, including the bridge
at Council Bluffs, yet so much of the bridge as is in Towa may be taxed under the
Code of lowa as a gridge. and not merely the bridge as a part of the road, more
especially since that railroad enjoins in relation thereto all the substantial fran-
gxiaes 3( 75 bridge company: Union Pacific R. Co. v. Pottawattamie County, 4

illon, 407.

The portion of a railway brid%e over the Mississippi river between Towa and
Illinois which is taxable in Iowa is determined by the middle of the main naviga-
ble channel or channel most used and no: by the middle of the great bed of the
32{"35“ as defined by the banks of the river: Chicago d N. W. R. Co. v Clinton,

188,

Sec. 1343. Water and gas works—electric plants— street
railways. The lands, buildings, machinery and mains belonging
to individuals or corporations operating water works or gas works;
the lands, buildings, machinery, tracks, poles and wires belonging
to individuals or corporations furnishing e ectric light or power; the
lands, buildings, machinery, poles, wires, overhead construction,
tracks, cables, conduits and fixtures belonging to individuals or cor-
porations operating railways by cable or electricity, or operatirg
elevated street railways; and the lands, buildings, tracks .and fix-
tures of street railways operated by animal power, shall be listed
and assessed in the assessment district where the same ara situated.
But where any such property except the capital stock is situated
partly within and parily without the limits of a city or town, such
portions of the said plant shall be ass -ssed separately, avd the por-
tion within the said city or town shall be assessed as above provided,
and the portion without the said city or town shall be assessed in
the district or districts in which it is located. All the personal
property of such individuals and corporations used or purchased by
them for the purposes of such gas or water works, electric light
plants, electric or cable railways, elevated street railways or street
railways operated by animal power, including the rolling stock of
such railways and street railways, and the animals belonging to
such street railways operated by animal power, shall be listed and
assessed in the assessment district where usually housed or kept.
The actual value of the capital stock over and above that of the
above listed property shall be listed and assessed as prescribed in
section thirteen hundred and twenty-three hereof.
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Sec. 1344. Roadbeds and highways. No real es'ate used by
railway corporations for roadbeis shall be included in the assess-
ment to individuals of the adjacent property, but all such real estate
shall be the property of such companies for the purpose of taxation;
nor shall any real estate occupied as a public road be assessed and
taxed as part of adjacent lands. [C. 73, § 809.]

Spc. 1846, Express companies. Any person or persons,
joint stock association, company or corporation conveying to, from
or through this state, or any part thereof, money, packages, gold,
silver, plate, or other articles by express on contract with any rail-
road or steamboat company, or the managers, lessees, agent or
receiver thereof, not including railroad or steamboat companies
engaged in the ordinary transportation of merchandiss and prop-
erty in this state, shall be deemed to be an express company. [26
G. A, ch. 32, §1.]

Src 13846. Statements. Every such express company shall,
on or before the first Monday in May of each year, make and deliver
to the auditor of state a statement, verified by the oath of the officer
or agent making such report, showing the entire receipts for busi-
ness done within this state of each agent of such company doing
business in this stite, for the year then next preceding the first day
of March, for and on account of such company, including its pro-
portion of gross receipts for business done by such company in con-
nection with other companies; but nothing herein contained shall
release such express companies from the assessment and taxation
of their tangible property in the manner that other tangible prop-
erty is assessed and taxed. Such company making statement of
such receipts shall include as such all sums earned or charged for
the business done within this state for such preceding year, whether
actually received or not. Such statement soall contain an abstract
of the amount received in each couaty, and the total amount received
for all the counties. In case of the failure or refusal of such express
company to make such statement before the first Monday of May, it
shall then be the duty of each local agent of such express company
within this state annually, between the first day of May and the
first day of June, to make out and forward to the auditor of state a
similar verified statement of the gross receipts of his agency for the
fear then next preceding the first day of March. When such statement

s made, such express company shall, at the time of making the
game, pay into the treasury of the state the sum of one dollar on
eachone hundred dollars o! such»receigts‘ And any such express com-
guy failing or refusing for more than thirty days after the first

ay of June in each year to render an accurate account of its receipts
in the manner above provided, and to pay therequired taxes thereon,
shall forfeit one hundred dollars for each additional day such state-
ment and payment shall be delayed, to be recovered by an action in
the name of the state of Towa on the relation of the auditor of state
in any court of competant jurisdiction, and the attorney-general
shall conduet such ‘frosocntlon; and such express company so fail-
ing or refusing shall be prohibited from carrying on said business
in this state until such payment is made. [Same, § 2.]

S —————
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CHAPTER 45.
TAXATION OF EXPRESS COMPANIES.
8. F. 68,

AN ACT providing for the taxation of the property of express co i
re;ée?ligg spc!(.ilgl;g)lhfirbgencggndmg snl;i forty-five %1345) lgd Lhirc‘e!:;::ag:le:d::g
and forty-six (13 of the e, and chapter thirty- J
Twenty-seventh General Assembly. g Ry Dol Misnm ot s

Be it enacted by the General Assembly of the State of Towa:

Secrion 1. Express companies—annual statement—wh
to contazln. Every company engaged in conveying to, frot;t
through, in or across this state, or in any part thereof, monoy,
packages, gold, silver, plate, merchandise, or any other article by'
express, under a contract, express or implied, with any ra.ilr,oad
company, or the managers, lessees, agents, or receivers thereof
provided such company is not a railroad company, a freight line
company, nor an equipment company, shall be deemed and held
to be an express company within the meaning of this act, and every
such express company shall on or before the first Monday
in May, 1900, and annually thereafter between the first day of
February and the first day of March, make out and deliver to the
auditor of state a statement verified by the oath of an officer or agent
of said company, making such statement, with reference to the first
day of January next preceding, showing:

First.—The name of the company, and whether a corporation,

partnership, or person, and under the 1
organized. . T ot the laws of what state or conntry

Second.—The principal place of business, and the location of its

principal office and the name and postoffice address of its i
:zcéretar%,m and superintepdent_ or general manager and lzi?l:(xi:;té
Iowa.}.)os ce address of its principal officers or managing agent in
Third,— - ;
o)1 sls gl The total capital stock of said company; (a) authorized;
Fourth.—The number of shares of capital stock issued
standing, and the par face value of each share, and ?n :l;:eoit)-
shares of stock are issued in what manner the capital stock
thergot is divided,and in what manner such holdings are evidenced
Fifth.—The market value of said shares of stock on the first da);
of January next preceding, and if such shares have no market value
then the actual value thereof; and in case no shares of stock have
:)l?:xl-le liasm;eod staf‘e tt,hel max-jlrxetil value, or the actual value, in case
market value of t i N
wh;ch A, ;‘gme ey e capital thereof, and the manner in
izth.—The real estate, buildings, machinery, fixtu i
?nces, and _personal property owned b’y said com ya'.ny andr :J’bj:ag ltlo
ocal taxation within the state of Iowa, and the location and actual

value thereof in the count istri
R S mx.tiony' township, or district where the same is

24
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Seventh.—The specific real estate, together with the improvements
thereon, and all bonds, mortgages, and other personal property
owned by said company, situated outside of the state of Iowa, and
used exclusively outside the conduct of the business, with a spe-
cific description of all bonds, mortgages, and other personal prop-
erty, and the cash value thereof, the purposes for which the same
are used, and where the same are kept or deposited, and each piece
of real estate, where located, the purpose for which the same is
used, and the actual value thereof, in the locality where §1tuat,ed.

Eighth.—All mortgages upon the whole or any part of its prop-
erty, together with the dates and amounts thereof. )

‘Ninth.—The total length of lines or routes over which the com-
pany transports such merchandise, freight, or express. .

(b.) The total length of such lines or routes as are outside of
the state of Towa. -

(c.) The length of such lines or routes within each of the coun-
ties, townships, and assessment districts within the state of Iowa.

Spc. 2. Statements —where and when flled —penalty.
Upon the filing of such statements, the auditor of state shall
examine each of them, and if he shall deem the same insufficient, or
in case he shall deem that other information is requisite, he shall
require such officer or agent to make such other and further state-
ments as said auditor of state may call for. In case of the failure
or refusal of any company to make out and deliver to the auditor of
state any statement or statements required by this act, such com-

any shall forfeit and pay to the state of Iowa one hundred dollars
or each day such report is delayed beyond the first Monday in May,
1900, and the first Monday in March annually thereafter, to be sued
and recovered in any proper form of action in the name of the state
of Towa, on the relation of the auditor of state, and such penalty
when collected shall be paid into the general fund of the state.

SEc. 8 Assessment by executive council. The executive
council shall meet on the first Monday in May, 1900, and on the first
Monday in March in each year thereafter, at which meeting the
auditor of state shall lay such statements, with such information
as may have been furnished him, before said executive council, and
it shall thereupon value and assess the property of such company,
in the manner hereinafter set forth, after examining such state-
ments, and after ascertaining the actual value of the property of
such company therefrom, and from such other information as it may
have or obtain. For that purpose the executive council may require
such company, by its agents or officers, to appear before said coun-
cil with such books, papers, or other statements as the council ma,
require, or it may require additional statements to be made by suc
company, and may compel the attendance of witnesses, in case said
council shall deem it necessary, to enable it to ascertain the actual
value of such property; any such company interested may, upon
written application, a&peu before the executive council at such
meeting, and be heard in the matter of the valuation of the property
of such company for taxation.

Sec. 4. Actual value—how ascertained. The executive
council shall first ascertain the actual value of the entire property
owned by said company, from said statements or otherwise for that
purpose taking the aggregate market value of all shares of
capital stock, in case said shares have a market value, and in case
they have none taking the actual value thereot or of the capital of
said company, in whatever manner the same is divided, in case no
shares of capital stock have been issued; provided, however, that
in case the whole or any portion of the property of said company,
shall be encumbered by a mortgage or mortgages, such council shall
ascertain the actual value of such property by adding to the market
value or the aggregate shares of stocE or to the value of the capital,
in case there shall be no such shares, the aggregate amount of the
market or cash value of such mortgage or mortages, and the result
shall be deemed and treated as the actual value of the :property of
such company. The executive council shall, for the purpose of
ascertaining the actual value of the property within the state of
Towa, next ascertain, from such statements or otherwise, the actual
value in localities where the same is situated, of the several pieces
of real estate, and all bonds, mortgages, and other personal property
situated without the state of Iowa, and used exclusively outside of
the general business of such company, which said actual value shall
be by the executive council deducted from the gross actual value
of the property as above ascertained. The executive council shall
next ascertain the actual value of the property of such company
within the state of Jowa, and for that purpose may take into con-
sideration the proportional value of the company’s property with-
out and within the state, and shall take, as a basis of the valuation
of the company’s property in this state, the proportion of the whole
aggregate value of said company, as above ascertained after deduct-
ing the actual value of such real estate without the state, which the
length of the routes within the state of Iowa bears to the whole
length of the routes of such company, and such amount so ascertained
shall be considered and taken to be the entire actual value of the
property of said companies within the state of Iowa. From the
entire actual value of the property within the state so ascertained,
there shall be deducted by the said council the actual value of all
the real estate, buildings, machinery, appliances, and personal
property not used exclusivel{ in the conduct of the business within
th_e state that are subject to local taxation within the counties, town-
ships, and other assessment districts as hereinbefore described in
the sixth item of section one of this act.

. Sec. 6. Actual value per mile—taxable value. The execu-
tive council shall thereupon ascertain the value per mile of the
property within the state, b{ dividing the total value as above
ascertained, after deducting the specific properties locally assessed
within the state, by the number of miles within the state, and the
result shall be deemed and held to be the actual value mile of
the property of such company within the state of Iowa. The assessed
or taxable value shall mined by taking that percentage
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of the actual value so ascertained, as is provided by section thirteen
hundred and five of the code, and such valuation and assessment
shall be in the same ratio as that of the property of individuals.

Sge. 8. Assessment in each county—how certified. Said
executive council shall thereupon, fcr the purpose of determining
what amount shall be assessed by it to the said company, in each
county of the state, through, across, into, orover which the route of
said company extends, multiply the value per mile, as above ascer-
tained, by the number of miles in each of such counties, as reported
in said statements, or as otherwise ascertained, and the result
thereof shall be by the said council certified to the auditor of state,
who shall thereupon certify the same to the auditors respectively
of the several counties through, into, over, and across which the
routes of said company extend, together with a statement of the
length of the routes in each township and assessment district in
each county.

Sec. 7. Levy and collection of tax—rates, ete. At the first
meeting of the board of supervisors held after such statement is
received by the county auditor, it shall cause the same to be entered
on its minute book and make and enter therein an order stating the
length of the routes and the assessed value of each in each city,
town, township, or other assessment district in its county, through or
into which said routes extend, as fixed by the executive council,
which shall constitute the taxable value of said property for taxing
purposes, and the taxes on said Kroperty, when collected by the
county treasurer, shall be disposed of as other taxes. The county
auditor shall transmit a copy of said order to the councils of cities
or towns, and to the trustees of each township, in the county. The
county auditor shall also add to the value so apportioned the assessed
value of the real estate, buildings, machinery, fixtures, appli-
ances, and personal property not used exclusively in the conduct of
the business situated in any township or assessment district as
returned by the assessors thereof, and extend the taxes thereon upon
the tax list as in other cases. All such property shall be taxable
upon said assessment at the same rates, by the same officers, and
for the same purposes as the property of individuals within such
counties, townships, or assessment districts. The property so
included in said assessment and the shares of stock in such com-
Blenli:?s 80 ?ssessed shall not be taxed in this state except as provided

this act]

Sec. 8. Penalty. In case any such company shall fail or refuse
to pay any taxes assessed against it in any county, township, or
assessment district in the state, in addition to other remedies pro-
vided by law for the collection of taxes, an action may be prosecuted
in the name of the state of Iowa by the county attorneys of the
different counties of the state, on the relation of the auditors of the:
different counties of the state, and judgment in such action shall
include a penalty of fifty per cent of the amount of the taxes so
assessed and unpaid, together with reasonable atiorney’s fees for
the prosecution of such action, which action may be prosecuted inany
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county into, through, over, or across which the routes of any such
company shall extend, or in any county where such company shall
have an office or agent for the transaction of business.

Sgc. 9. “Company”’ defined. The word ‘‘company,” as used
in this act, shall be deemed and construed to mean and include any
person, co-partnership, association, corporation or syndicate that
may own or operate, or be engaged in operating, any express route
as herein defined, whether formed or organized under the laws of
this state, any other state or territory, or of any foreign country.

Sgc. 10. Acts in conflict repealed. The provisions of this act
are intended to take the place of sections thirteen hundred and
forty-five, and thirteen hundred and forty-six of the code, and such
sections and each of them, and all other laws and parts of laws in
conflict with this act are hereby repealed; provided, that all moneys
now due the state on account of any assessment or charge made
against any of such persons, co-partnerships, associations, corpora-
tions, or syndicates, and all penalties and charges thereon growing
out of any of said repealed section[s], shall be paid and collected
under the provisions of said repealed sections, the same as if said
sections were not repealed, and it is hereby expressly provided
that all rights of the state now accrued under said sections are
hereby saved from the operation of the aforesaid repealing clauses.

Sec. 11. In effect. This act, being deemed of immediate impor-
tance, shall take effect and be in foree from and after its publica-
tion in the Iowa State Register and Des Moines Leader, newspapers
published at Des Moines, Iowa.

Approved April 7, 1900.
I hereby certify that the foregoing act was published in the Des Moines

Leader April 13, , and in the Towa State Register April 14, 1000.
G. L. DOBSON,

Seeretary of State.

Sec. 1367. Refusal to furnish statement. If any corporation
or person refuse to furnish the verified statements in this chapter
required, or to list his property, or to take or subscribe the oath in
this chapter required, the executive council, or assessor, as the case
may be, shall proceed to list and assess such property according to
the best information obtainable, and shall adt;) to the taxable valua-
tion one hundred per cent. thereof, which valuation and penalty
shall be separately shown, and shall constitute the assessment; and
if the valuation of such property shall be changed by any board of
review, or on appeal therefrom, a like penalty shall be added to the
ga};:t]ion thus fixed. [17 G. A.. ch. 59, § 7; C. '73, §§ 823, 1818; R,

{ .

Sec. 1368. False statement. Any person making any verified
statement or return, or taking any oath required by this chapter,
who knowingly makes a false statement therein, shall be guilty of
perjury. ¢
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TITLE VIII, CHAPTER 3.
OF FERRIES AND BRIDGES.

Sec. 1682. Railway bridges across boundary rivers. Any
railway or bridge company incorporated under the laws of the state,
or of Wisconsin, Illinois, Nebraska, Kansas or South Dakota, may
construct a railway bridge across the Mississippi, Missouri or Big
Sioux river, connecting with the eastern or western terminus, as the
case may be, of any railway terminating on the Jowa bank of either
of said rivers, at such place as shall be designated therefor by the
board of supervisors of the county wherein such terminus is made,
and extending toward a point on the opposite bank that may be
selected by such company. [C. '73, § 1031.]

Sec. 1683. Plan to ia approved. No bridge shall be built
under the provisions of the preceding section, until the plan thereof
has been submitted to and approved by the board of supervisors of
the2ci)unty in which the bridge is to be partly located. [C. '73, §
1032.

Sec. 1686. Railway ferry. Any such company may establish
a ferry across any of said rivers at or near the terminus of its road,
for the sole purpose of crossing the freight and passengers of such
roads until the bridge is ready for use. [C. '73, § 1034.]

Sec. 1686. Obstruction of navigation. No bridge erected
under the provisions of this chapter shall be so located or con-
structed as to unnecessarily impede, injure or obstruct the naviga-
tion of said rivers. i(.J '78, § 1085.]

Sec. 1687. Bonds and stock. Any such company may issue
its bonds or obligations for an amount not exceeding the cost of such
bridge, and of its roads in the state, and may secure the payment
thereof by a mortgage on the same, and issuecertificates of common
and preferred stock; the preferred stock to be only on condition that
1[;1(1’9 g%ldgrlso gé ﬁhe common stock give their written consent thereto.

Sec. 1688. Resident director—process. Any company act-
ing under the provisions of this chapter shall elect at least one
director who shall be a citizen of and reside in this state, and such
company shall be liable to be sued in any court of competent juris-
diction, and service of original notice on said resident director shall
})8 ?;Bmgigs&n]otice to the company of the pendency of the action.

b 78, A

Sgc. 1688, Ferries—license. The board of supervisors may
grant such ferry licenses as may be needed within its county, for a
period not exceeding ten years, and prescribe the rates of ferriage,
as well as the hours of the day or night during which the ferry must
be attended, both of which may, from time to time, be changed at
the discretion of the board. [C. '73, §§ 1011-12; R., §§ 1200-1; C.
51, §§ 712, 713,

n.:: rights of a ﬂm:h; l:)‘;mor. at ogzl::nhlaw and under h'f: nhsub;, in rl::i
a ferry franc ussed; an that a sti r no t to
ferry-boats upon the soil of such ov'mer, nor can he use a Elghny ls;'(ll‘ont- across
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the land of such owner, without compensation to him: Prosser v. Wapello County,

i 4 , 18-367.
1&5:-’};£;°:f.'néh£:§?nl‘ lost by the death of the party to whom it is granted,

: 27-4860.
| representatives: IA cott v. Allander, 21
b“‘m;:cﬁi‘oﬁemn;rryplicensq by & board of supervisors may be appealed
'y pluo ’ fE ti ferry license
. Exclusive privilege. In granting a fer se,
h sggzirlclbg? supervisors may make the prwl'lege gx:antqd excluslyte
; . distance not exceeding one mile in either direction from it.
A);tzr tiventy days’ notice to the person who has obtained sx].lph priv-
ilege, if it is made to appear to the board that the pu'I\‘)hlc gtOOd‘
egu{res other ferries, a new license may issue therefor. ﬁ no 1ce-a
i:quired must be served personally upon tpe owner, or ;7;10 2’0 % pgi
lo?\ in charge of the ferry boat. [C. 78, § 1018; R., § 1202; C. 81,
§ 714.]
nses, even over navigable streams as the Mis-
Gnnt.sl Olre::g“:;iz:;ll;rgg glmndl of public necessity or s_dnnuge::; gurtcmn,
'M‘iyi " véo v. Davis, 48-133; United States ex. rel. v. Fanning, Mor. = .
ac-’rb:r Eyrnm,' of a ferry franchise nec?;slll-lly im mqg;t;:lg lt.uw 3:0 :;8" pr
: illips v. I . Gr.y
= ?.v;;v;l;i’nlzg:nﬁe;:b:g‘l;ﬁx:u.“ w:a;g!.er an oxclulive, sglilvilege. an exclu-
ive right cannot be inferred: c Bwen v. Ta‘ylm-, 4 Gi Gtr., S el T
2 Th ‘\ne of & navigable river for & public highway is of Pau s i
:ll revail over a privilege granted for a ferry. If the mode of g g)e wneg
:),:‘g l:rr s such as to encroach upon the frt:e nTvlgntil&l:, ::r 'ﬁh: l::rg:v?ér o?: oo
ch free navigation, a b
gf.:lhge“l:x:‘ry‘h:m::uy:;l dw:ﬂ:i“be liable for any wilful injury done to the ferry:

Stea: ) . Gr., 433.
‘(u‘;bggt.oglfgtl. Kurtzfn;(‘; g:nchlse may, within the limits of an exclusive

t hil teams and convey-
tranchise granted 1o the OWRCt of L1 o of the United States mails, but ho cax-
t m‘.koerluch prlvs‘le individualright the medium or cover for oarryih pu.}evwze
:‘Lole transportation legally belongs to the owner of the franchise: :
Chapman, 2-524. : . e
. Preference. In granting a ferry license, -
enseEguls?gi given to the keeper of a p;'etvl:ouls fgrrgu ta.t.i tﬂ;ge::ﬁg
i i new one, to the owner o the and; :
ggg::'s::g’ (l){' ?f, after giving the same notice as 1s required by the
last sectio’n, he fails to make application therefor, or if, in the opu};
jon of the board, he is an improper person to receive, the lsoaﬁx'eh i
may be conferred on any other proper applicant. [C’73, § i Ry
:+ 0. '51, § 716.
: 13(1):86.?592. §Bet1]veen different counties. Where the o “ie
shores of a stream are in different counties, & license from e (‘l‘i er is
sufficient, and the board of supervisors first exercising jm-isi ction
by gra.nt;i‘ng a license will retain %t ;ilué'l]ng the term of such license.
78, § ; R., § 1204; C. '51 ¥
[C'Sn“.g' iégas' IZ%Botgween dlﬂ'er'ent states. Where but one shore
of the river is within this state, the board of supervisors prci)sseslses
the same power, so far as it is concerned, as though ﬂ"& v;i:_? s]|.y
wholly within this state. [C. 73, § 1016; R, § 1205; C. ’51, § 717.

its of the
th ot of a franchise gives no rights beyond the lim
m'l:: '"??afz':f’cn:pﬂ"um 2-524; Burlington, etc., Ferry Co. v Davis, 48-1
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Sgc. 1694. Bond. The board of supervisors, upon being satis-
fied that the requirements of this chapter have been complied with,
and that a ferry is needed at such place, and that the applicant is a
suitable person to keep it, must grant the license; which, however,
shall not issue until the applicant files a bond, with sureties to be
approved by the board or auditor, in a penalty not less than one
hundred dollars, with the condition that he will keep the ferry in
proper condition for use, and attend the same at all times fixed by
the board for running it; that he will neither demand nor take any
illegal tolls: and that he will perform all other duties which are or
may be enjoinel on him by law, which shall be filed in the county
auditor’s office. [C. '73, § 1017; R., § 1207; C. '531, § 719.]

Sec. 1696. ublic business—mail. Every ferryman must
transport the public expresses of the United States, and of this
state, and the United States mail, at all hours. [C. '78, § 1018; R.,
§ 1209; C. '61, § 721.]

A public ferryman is a common carrier and charged with the duties and lia-
bilities of such: Slimmer v. Merry, 23-90.

Sgc. 1596. License recorded. All licenses for ferries and
toll bridges must be entered upon the records of the board of super-
visors, and shall contain the rates of toll allowed. [C. '73, § 1019;
R., § 1208; C. 61, § 720.]

SEc. 1697. Posting rates. The rates of toll must be conspicu-
ously posted up at each extremity of the bridge, or, if a ferry, on
the boat, door of the ferry house, or some other conspicuous place
near the ferry. [C. '73, § 1020; R., §§ 1210, 1220; C. '51, §§ 722, 732.]

Sec. 1698, Penalty. The failure to have such list posted up
as above provided will justify any person in refusing the payment
of tolls, and where such failure is habitual, the proprietor of such
bridge or ferry shall be liable to pay a penalty of twenty-five dol-
lars, to be recovered in the name of the county against him, or
against him and the sureties on his bond; which amount, when
recovered, shall be paid into the county treasury and credited to
the school fund. [C: 73, § 1021; R., §§ 1211, 1220; C. ’51, §§ 723, 732.]

Sec. 1899. otice of application. Before a license can be
granted for either a bridge or ferry, notice thereof must be posted
up in at least three public places on each side of the river, if both
are within the state, and in the township and neighborhood in
which the proposed bridge or ferry is to be erected or kept, at least
twenty days prior to the making of such application. [C. '73, §
1022; R., §§ 1206, 1219; C. ’51, §§ 718, 731.]

Sec. 1600. Penalty for taking illegal toll. The taking of
illegal toll by any licensee shall subject the offender to a penalty
of twenty-five dollars for every such offense, to be recovered by
action on his bond, or against him individually, by the person who
E:id the illegal toll, for his own benefit; or he may bring an action

the name of thecount%, in which case the proceeds shall go to
the county treasurer. [C. '78, § 1023; R, § 12386; C. ’51, § 748.]

Sec. 1601. Forfeiture. A failure in other respects to substan-
tially comply with the terms fixed by the board shall work a for-
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feiture of any of the licenses herein authorized, and shall subject
the party guilty of such failure to damages for all injury resulting
therefrom, for which he shall be liable on his bond. [C. '73, § 1024;
R.. § 1237; C. "51, § 749.]

Sec. 1602 Refusal to pay tolls—penalty. Any person who
refuses to pay the regular tolls established and posted up in accord-
ance with the provisions of this chapter, or who shall run through
or pass around the toll gates witha view of avoiding their payment,
shall forfeit the sum of five dollars for every offense, which, together
with costs, may be recovered by the person entitled to such toll; but
nothing herein contained shall prevent a person from fording a
stream across which a toll bridge or ferry has been constructed.
[C. '78, § 1025; R., § 1238; C. ’51, § 750.]

Sec. 1603. Rules established. The proprietor of any bridge
or ferry authorized by this chapter may establish reasonable rules
for the regulation of passengers, travelers, teams and freight pass-
ing or traveling thereon. [C. '73, § 1026; R., § 1289; C. ’51, § 751.]

Sec. 1604. Franchise sold. Any of the franchises contem-
plated in this chapter are subject to execution, and may be sold as
personal property, and be subject to the same rights and conse-
quences, except that the purchaser may take immediate possession
of the property, and the sale thereof shall carry with it all the
material, implements, rights of way and works of whatever kind
necessary for or ordinarily used in the exercise of such franchise.
[C. '78, §§ 1027-8; R., §§ 1240-1; C. '51, §§ 752-3.]

SEc. 1605. Free ferry. Nothing in this chapter contained
shall be so construed as to prevent any company, person, city, town
or village from establishing a free ferry at any point where a
license to keep a ferry has been granted, but when such free ferry
is established, such company, person, city, town or village shall
pay a reasonable compensation to the persons owning the same for
all boats, ropes and other material, if the same be fit for use; and
when a free ferry is established at a point at or near wherea license
has been granted to an individual, such individual shall be exoner-
ated from any further obligation to maintain it. Bond and security
shall be given in like manner by the person or company establish-
ing the free ferry as required in this chapter. [C. 73, § 1029; R.,
§ 1245; C. 51, § 75'{1.}

SEec. 1608. Mill owners. Nothing in this chapter shall be so
construed as to prevent owners of mills from crossing themselves
or customers free of charge. [C.’'73; § 1080; R., § 1246; C. '51, §
758.]

TITLE IX, CHAPTER 1.

CORPORATIONS FOR PECUNIARY PROFIT.

Sgc. 1837. Foreign corporation—filing articles—process.
Any corporation for pecuniary profit, other than for carrying on
mercantile or manufacturing business, organized under the laws of
another state, or of any territory of the United States, or of any
foreign country, which has transacted business in the state of Iow.a.
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since the first day of September, 1856, or desires hereafter to trans-
act business in this state, and which has not a permit to do such
business, shall file with the secretary of state a certified copy of its
articles of incorporation, duly attested, accompanied by aresolution of
its board of directors or stockholders authorizing the filing thereof,
and also authorizing service of process to be made upon any of its
officers or agentsin this state engaged in transacting its business, and
requesting the issuance to such corporation of a permit to transact
business in this state; said application to contain a stipulation that
such permit shall be subject to the provisions of this chapter.
Before such permit is issued, the said corporation shall pay to the
secretary of state the same fee required for the organization of cor-
porations in this state, and if the capital of such corporation is
increased, it shall pay the same fee as is in such event required of
corporations organized under the law of this state. Any corpora-
tion transacting business in this state prior to the first day of Sep-
tember, 1886, shall be exempt from the payment of the fees required
under the provisions of this section. he secretary of state shall
thereupon issue to such corporation a permit, in such form as he may
prescribe, for the transaction of the business of such corporation, and
upon the receipt of such permit said corporation shall be permitted
and authorized to conduct and carry on its business in this state.
Nothing in this section shall be construed to prevent any foreign
corporation from buying, selling and otherwise dealing in notes,
bonds, mortgages and other securities. [21 G. A. ch., 76, § 1.]

SEc. 1638. Permit. No foreign corporation which has not in

good faith complied with the provisions of this chapter and taken
out a permit shall possess the right to exercise the power of eminent
domain, or exercise any of the rights and privileges conferred upon
corporations, until it has so complied herewith and taken out such
permit. [Same, § 2.]

Skc. 1839. Penalty. Any foreign corporation that shall carry
on its business in violation of the provisions of this chapter in the
state of Towa, by its officers, agents or otherwise, without having
complied with this statute and taken out and having a valid permit,
shal forfeit and pay to the state, for each and every day in which
such business is transacted and carried on, the sum of one hundred
dollars, to be recovered by suit in any court having jurisdiction; and
any agent, officer or employe whoshall knowingly actor transact such
business for such corporation when it has no valid permit as pro-
vided herein, shall be guilty of a misdemeanor, and for such
oﬂ'enpe shal'l be fined not to exceed one hundred dollars, or be
imprisoned in the county jail not to exceed thirty days, or by both
such fine and ungrisonment, and pay all costs of prosecution.
Nothing containeq n this chapter shall relieve any person, company,
corporation, association or partnership from the performance of any
duty or obligation now enjoined upon or required of it, or from the

yment of any penalty or liability created by the statutes hereto-

ore in force, and all foreign corporations, and the officers and
agents thereof, doing business in this state shall be subject to all the
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liabilities, restrictions and duties that are or may be imposed upon
corporations of like character organized under the general laws of
this state, and shall have no other or greater powers. [Same, § 4.]

Where an Iowa corporation and a Nebraska corporation were organized to
operate a joint enterprise and the Iowa corporation transferred its interest in the
ent.ergrhe to the Nebraska corporation, which continued to operate the business
in Nebraska and Iowa, held, that the Nebraska corporation was guilty of a viola-
tion of this statute in lnllinﬁ to procure a license under which to carry on the
enterprise in Iowa, but that in view of the fact that it appeared not to have acted
in faith it should have a reasonable time in which to comply with the statute
before being ousted of its privileges and franchises: State v. Omaha & C. B. R.
& B. Co., 91-511.

The original statute containing a provision that the license should be forfeited
on removal of a suit by the corporation to a federal court, held unconstitutional
for the reason that it made the stipulation not to remove cases to the federal
egum a oonsgltion for obtaining the permit to do business: Barron v. Burnside,
121 U. 8., 186.

Sec. 1640. Dissolution—receiver. Courts of equity shall
have full power, on good cause shown, to dissolve or close up the
business of any corporation, and to appoint a receiver therefor, who
shall be a resident of the state of Iowa. An action therefor may be
instituted by the attorney-general in the name of the state, reserv-
ing, however, to the stockholders and creditors all rights now
possessed by them.

Sgc. 1641. Ownership of property. Corporations organized
in any foreign country, or corporations organized in this country
the stock of which is owned in whole or in part by aliens or non
residents, shall have the same rights, powers and privileges with
regard to the purchase and ownership of real estate in this state as
are granted to nonresident aliens in section twenty-eight hundred
and ninety, chapter one, title fourteen, of this code.

TITLE X, CHAPTER 2.
LEVEES, WATER COURSES, ETC.

Sec. 1948. Nuisance. Any ditch, drain or water course which
is now or may hereafter be constructed so as to prevent the surplus
and overflow waters from the adjacent land from entering the same,
is hereby declared a nuisance, and the same may be abated as such;
and the diverting, obstructing, impeding, or filling up of such ditches,
drains, or water courses, or breaking down of such levees in any
manner by any person, without legal authority, is hereby declared
a nuisance, criminally punishable as such. [21 G. A., ch. 139;19 G.
A, ch. 44, §7;16 G. A., ch. 140, § 4; C. '73, §§ 1214, 1216.]

Sec. 1861. Levees, ditches or drains public highway.
Levees, ditches, drains and embankments may be located and con-
structed within the limits of public highways, on either or both sides
of and along the same, to be 8o built as no¥ materially to interfere
with the public travel thereon, by taxation and assessment under
the provisions of this chaFter, and, when constructed, shall be under
the control of the board of supervisors of the county in which they
are situated; and it shall have power to grant a rightof way thereon




372 LAWS.

to any railway that will maintain them while used by it, subject to
any claim for damages against the company in any condemnation
proceedings which shall be instituted, and the damages awarded,
paid, or secured to be paid before possession shall be given, but the
county shall not be required on account thereof or otherwise to keep
up such improvements at its expense. [20 G. A, ch. 186, § 1.]

The board acquires jurisdiction of the proceedings to establish such drainage
within the territory and through the land in question as it deems proper to effect
the object of reclaiming all swamp and overflowed land in the locality to be
drained: Dutts v. Monona County, 69 N. W., 284,

If the right of appeal exists when the tax is levied the statute is not unconsti-
tutional as to such tax: JIbid: Yeomansv. Riddle, 84-147.

TITLE X, CHAPTER 4.

OF TAKING PRIVATE PROPERTY FOR WORKS OF INTERNAL
IMPROVEMENT.

Sec. 1996. By railway—limit of. Any railway corpora-
tion organized in this state, or chartered by or organized under the
laws of the United States or any state or territory, may take and
hold under the provisions of this chapter so much real estate asmay
be necessary for the location, construction and convenient use of its
railway, and may also take, remove and use for the construction and
repair of said railway and its appurtenances, any earth, gravel,
stone, timber or other materials on or from the land sotaken. The
land so taken, otherwise than by the consent of the owners, shall
not exceed one hundred feet in width, except for wood and water
stations, unless where greater width is necessary for excavation,
embankment or depositing waste earth. [17 G. A., ch. 126; C. *73,
§ 1241; R., § 13814.]

Provisions constitutional: The use for which land appropriated for a right
of way is taken is a public one although it is for private profit, and the provisions
authorizing the taking of private property for such purpose upon compensation
being made are therefore constitutional: = Stewart v. rd of Supervisors, 30-9.

Nature and extent of right: The railway company procuring the right of
way is the owner of its rlghb of way so long as it is used for railway purposes, and
the owner of the land taken has no right togo thereon for the construction of
fences or other purposes: Heskett v. W t. L. & P. R. Co., 41-467.

The company may take, remove and use for the construction and repair of its
railway and appurtenances any earth, gravel, stone, timber or other material on
or from the land condemned, and is not limited as to the guantity of such mate-
rials to be used in the construction and repair of its road. The {lmlt.nlon to so
much as is necessary implied under this section relates to the quantity of land to
be taken: Winklemans v. Des Moines N. W. R. Co., 62-11.

It would seem that the company may sink wells on its right of way, for the
;nu-pose of supplying its enflnes with water, and would not be ﬁhble in damages

or thus diverting percolating water from a spring upon the adjoining land of the
person granting the right of way: Hougan v, Milwaukee & St. P. R. Co., 36-55 ¢

Timber standing upon the pmgert.y taken for right of way, other than that
e

necessary for the construction of the railway, remains the property of t!

of the land: Preston v. Dubuque & P. R, Co, 11-18. 36 e b
The statute by ex&rea- language authorizes the taking of material for the con-

lmol}on and use of the railway, but under a right of way deed granting an ease-

ment “ for n!l ul connected with the construction, use and occupation of

the railway,” , that the railway company was not authorized to take sand for
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use in constructing a roundhouse, but the owner might take such saod so far as
not interfering with the use of the land for railroad purposes: Vermilya v. Chi-
cago, M. & St. P. R. Co., 66 6086,

By the condemnation proceedings a corporation acquires the right to the
exclusive use of the surface of the land, and the condemnation is made on the
theory that this use of the surface will be perpetual: Hollingsworth v. Des Moines
& St. L. R. Co., 63-443; Cummings v. Des Moines & St. L. R. Co., 63-397; Clayton v.
Chicago, 1. & D. R. Co., 67-238.

The conveyance to a railway of a right of way conveys only an easement:
Brown v. Young, 69-625.

Constitutes an incumbrance: The right of way over land for a railway is an
incumbrance for which a grantee of the land may recover on a covenant against
incumbrances, although he knew of the existence of such right of wayat the time
of purchasing: Barlow v. McKinley, 24-69; Jerald v. Elly, 51-321; Flynn v. White
Breast Coal, etc., Co., 72-738.

The doctrine that the right of way for a railroad is an encumbrance on the
premises from which it is taken for which a grantee may recover under a war-
ranty deed though he has knowledie of such incumbrance is not applicable to a
public highway: Harrison v. Des Moines & Ft. D. R. Co., 91-114.

The mere use and exercise of a right of way over the property is not sufficient
to establish such right or raise a presumption of its existence: Jerald v. Elly, 51—
321

Bubject to foreclosure proceedings: Whaere a railway company takes a deed
for a right of way, and enters into possession pending foreclosure proceedings
against the property, it is bound by decree and sale thereunder, though not made
a party: Jo v. Centerville, M. & A. R. Co., 64-292,

Width which may be taken: Under the statutory provisionallowing the con-
demnation of a strip of land one hundred feet in width, the company is not lim-
ited to fifty feet on each side of its tracks, but the track may be located anywhere
on the tract taken: Stark v. Sioux City & P. R, Co., 43-501.

Additional width: Where a company has the power to build an additional
lateral road auxiliary to the original road, the cc tion and maint of
which is possible only upon an independent right of way, the right of way stat-
ute, limiting the width of right of way to one hundred feet, does not prevent the
condemnation of land for such additional road; and the same power may be exer-
cised by another corporation, even though it derives all its means from the first
and bu(lds the road with the express design of leasing it: Lower v. Chicago, B &
Q. R. Co., 69-563.

Where a company entered into p ion of and tructed {ts road over a
right of way thirty feet in width acquired by deed, and subsequent proceedings
to condemn a right of way seventy feet wide were instituted, heid, that the
subsequent proceedings must be considered as intended to secure a rl&’hb of way
in addition to that acquired by deed: Gray v. Burlington & M. R. R. Co., 31-119*

When a railway company applies for a hundred feet or less in width fora
right of way it must be conclusively presumed that the amount applled for is
necessary, and the fact that the company owns land on one side of such right of
;i.yC will not limit the amount which it may condemn: Stark v. Sioux City & P.

. Co. 18
Dq’:ot grounds: Under a previous statute, held, that a company had no right
to condemn additional land for depot grounds, and that therefore any proceed-
;nﬂ;ﬁ for that purpose might be enjoined: Forbes v. Delashmutt, 68-164. See now
8.

Use by another road: Where right of way over land has been acquired by
one railroad the owner cannot have an injunction against another road for using
such right of way under areemen with the road to which it belongs: Holbert v.
St. Louis, K. C. & N. R. Co., 38-315. 5

Appropriation of right of way by another pany: The t
aoquired by a railroad company is lo&]uired to public use, and is in the nature of
a grant from the state for the use and purposes provld«i by law, and when the
company fails to carry out the purposes of the grani the legislature may trans-
fer the mﬁ.;.il“ tomotohot:B' eg‘m iusgn making com nuu%: té)o the ﬂfomer
company: v. Dubuque, R .y 82-66; Jowa E. Co.v. Moulton
& A. R. Co., 57-240, -
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Transfer to another road: Where a right of way has been deeded to one
railway company in consideration of the benefit to be derived from the construc-
tion of its line, such right of way cannot be transferred by that company to
another proposing to construct a different line not running in the same direction:
Crosbie v. Chicago, I. & D. R. Co., 62-189

Who entitled to condemn: It is sufficient under the statute to allege that
the party seeking to secure a right of way is a corporation duly organized, and
engaged in building a railroad: Chicago, N. & 8. W. R. Co. v. Mayor of Newlon,
36-209.

A foreign corporation could not, before the amendment of this section, pro-
cure right of way by condemnation proceedings, and might be restrained by
injunction from using property for riﬁt of wag until the right was in some
other manner procured: Holbert v, St. Louis, K. C. & N. R. Co., 45-23.

Before the change in the statute allowing foreign corporations to condemn
land for right of way, held, that where nothing appeared to the contrary it would
be presumed that the condemnation was properly made on behalf of the corpora-
tion duly authorized to institute the proceedings: Kostendader v. Pierce, 31-645.

Horse railways: The provisions for condemning right of way for the use of
railway companies are applicable to railways operated by animal power as well
as those operated b{ steam: Clintonv. Clinton & L. H. R. Co., 37-61.

Railways in citles: By ¢ 767 the method of assessing damages for right of
way 18 made applicable to damages caused to abutting owners from the construc-
tion of a railway upon the streets of a city, and such proceedings car be insti-
tuted only by the company, and not by the property owner, who may have an
action for damages without regard to the method of assessment thus provided:
Mulholland v. Des Moines, A. & W, R. Co., 60-740.

Further as to the right of railway companies to construct their tracks over the
streets of cities and towns, see notes to 7 767.

Parol license: Where the company by parol license enters upon ground to
construct its rallway the subsequent payment of the damages assessed gives it
an easement by contract, which, though arising upon parol, cannot be revoked:
Slocumb v. Chicago, B. & Q. R. Co., 67-675.

In such case & subsequent purchaser takes subject to the right of way, what-
ever itis, if it does not exceed the statutory width, and cannot set up non-user
%ﬁghe company of a portion, and adverse possession thereof, to defeat its rights:

Presumption: Where a rallway company is conceded to be in rightful Poa-
session of a right of way it will be presumed that it has an easement acquired
either by condemnation or gumhue: Drake v. Chicago, R. I. & P. R. Co., 38—302.

Bubsequent d : Where the compensation for the right of way
has not only been agreed upon, but also paid to the land owner by the corpora-
tion and he has conveyed the right of way, pr ‘lnqn to demn such ri go‘ of
way cannot be instituted, and would be entirely void for want of jurisdiction:
Council Bluffs & St. L. R. Co. v. Bentley, 62-446.

In an action against a railroad byan adjacent owner for damages for the occu-
pation of a street in which such adjacent owner holds the fee, it is error to reject
a deed from such owner to the company for right of way over his premises:
Frith v. Dubugue, 45-408,

The occupation of premises taken for right of way cannot be enjoined for
failure to pay therefor under proceedings which have been declared void where
the company has a deed granting it a r?ht of way substantially the same as that
occupied: Bentley v, Wabash, St. L. & P. R. Co., 61-229.

ere a railway company hnvlngha right of way thirty feet in width insti-

tuted proceedings to condemn a right of way seventy feet in width, held, that

such proceedings must be considered as intended to secure an additional right

Sl b e ighisa mieend 3ot by o sempny Saetiar susduel: Qoo

e obligation en n e com; acce: e deed: v,
Burlington & M. R. B. Con 31110, o ¥ S ’

Sec, 1096. For reservoirs. It may also take and hold addi-
tional real estate at its water stations, for the purpose of construct-
ing dams and forming reservoirs of water to supply its engines.
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Such real estate shall, if the owner requests it, be set apart in a
square or rectangular shape, including all the overflowed land, by
the commissioners as hereafter provided; but the owner of the land
shall not be deprived of access to the water or use thereof, in com-
mon with the company, on his own land. And the dwelling, out-
house, orchards, and gardens of any person shall not be overflowed
or otherwise injuriously affected by any proceeding under this sec-
tion. [C. 73, § 1242.] ‘ '

Sgc. 1097. Pipes. Any such railway corporation may lay
down pipes through any land adjoining the track of the railway, not
to a greater distance than three-fourths of a mile therefrom, unless
by consent of the owners of the land through which the pipes may
pass beyond that distance, and maintain and repair such pipes, and
thereby conduct water for the supply of its engines from any running
stream; and shall, without unnecessary delay after laying down or
repairing such pipes, cover the same so as to restore the surface of
the land through which they may pass to its natural grade, and, as
soon as practicable, replace any fence that it may be necessary to
open in laying down or repairing such pipes; and the owner of the
land through which the same may be laid shall have a right to
use the land through which such pipes pass in any manner so as
not to interfere therewith. Said pipes shall not be laid to any
spring, nor be used so as to injuriously withdraw the water from
any farm. Such corporation shall be liable to the owner of any
such land for any damages occasioned by laying down, regulating,
keeping open or repairing such pipes, to be recoverable, from time
to time, as they may aﬂ)rove. C. '78, § 1248.]

Sec. 1998, Additional depot grounds. Any railway cor-
poration owning or operating a completed railway shall have power
to condemn lands for necessary additional depot grounds in the
same manner as is provided by law for the condemnation of the
right of way. Before any proceedings shall be instituted therefor,
the company shall apply to the railway commissioners, who shall
give notice to the land owner, and examine into the matter, and
report by certificate, to the clerk of the district court in the county
in which the land is situated, the amount and description of the
additional lands necessary for the reasonable transaction of the
business, present and prospective, of such company; whereupon
the company shall have the power to condemn the lands so certified
by the commissioners. [20 G. A., ch., 190, § 1.]

The railroad commissioners are authorized to allow the condemnation of addi-
tional land for depot purposes although there be no depot or station yet estab-
g)-_hzead at that place, and therefore as yet no ‘‘depot grounds:’’ Jager v. Dey,
ulllmcomyount lordu clty to edxl':;udi‘ lt.reeg t.hro\:fh thm ﬁotn%ho;’ tl}te

company, under procee or condemnation: 3 s B
Co. v. S&arkwoathe;', 66 N.%V
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CHAPTER 70, TWENTY-EIGHTH GENERAL ASSEMBLY.

CONDEMNATION OF ADDITIONAL GROUNDS FOR RAILWAY PURPOSES.
8. F. 274,

AN ACT to amend section nineteen hundred and ninety-eight (1998) of the code,
relating to condemnation of additional ground for railway purposes.

Be it enacted by the General Assembly of the State of Iowa:

Sgcrion 1. Additional grounds for yards, etc. That section
nineteen hundred and ninety-eight (1998) of the code be amended by
inserting in the third line thereof after the word ‘‘grounds’ the
following words: “‘Or yards, for additional or new right of way for
constructing double track, reducing or straightening curves, chang-
ing grades, shortening or relocating portions of the line, for exca-
vations, embankments, or places for depositing waste earth.” And
by striking out after the word ‘for” in the ninth line the words,
“the reasonable transaction of the business,” and insert in lieu
thereof the words, ‘‘such purposes.’’

Sec. 2. In effect. This act, being deemed of immediate im-
portance, shall take effect and be in force from and after its publi-
cation in the JTows State Register and the Des Moines Leader, news-
papers published in Des Moines, Iowa.

Approved April 3, 1900.

1 hereby certi;y that the foregoing act was published in the Iowa State Regis-
tor and the Des Moines Leader, April 5, 1000.
G. L. DOBSON,
Secretary of State.

Sec. 1099. Manner of condemnation. If the owner of any
real estate necessary to be taken for either of the purposes men-
tioned in this chapter refuses to grant the right of way or other
necessary interest in said real estate required for such purposes, or
if the owner and the corporation cannot agree upon the compensa-
tion to be paid for the same, the sheriff of the county in which such
real eslate may be situated shall, upon written application of either
party, appoint six freeholders of said county, not interested in the
same or a like question, who shall inspect said real estate, and
assess the damages which said owner will sustain by the appropria-
tion of his land for the use of said corporation, and make report in
writing to the sheriff of said county; and, if the corporation shall,
at any time before it enters upon said real estate for the purpose of
constructing said railway, pay to the sheriff, for the use of the
owner, the sum so assessed and returned to him as aforesaid, it
may construct and maintain its railway over and across such prem-
ises. [C. '78, §§ 1244-5; R., §§ 1317-18.]

Measure of damages: The damages contempl: v pensa-~
tion’ provided for by Const., art. I, !'18. The og:ms.t?h:]:g sj!:i.:- :oxlx‘inlont
in money for the injury done him by the taking of his proj y. It is the right
of way which is appropriated, not the fee in the hng; ut the right of way is
such as is peculiar to a railroad, and is the r&ght to all freedom in locating, con=
structing, using and repairing such road and its appurtenances, and taking and
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using for that purpose only, any earth, gravel, stone, timber, etc., on or from the
land taken, and the right to make cuts, embankments, etc., and includes the
rights incident to ra'pig locomotion as against the owner of the fee. It seems
that the right of way is intended to be in perpetuity: Henry v. Dubuque & P. R.
Co., 2-288.

"rhe question as to the pro%:r measure of damages in such cases discussed and
the true measure declared to the difference between the market value of the
land entire, and its market value after the right of way is carved out: Ibid.;
Sater v. Burlington, etc., Plank Road Co., 1-386,

The amount of damages to be allowed is what will compensate plaintiff for the
appropriation of the right of way. It may be more or less than the value of the
property taken: Gear v Chicago, C. & D. R. Co., 39-23.

here the damages to a leasehold estate are to be assessed, the proper meas-
ure of damages is the difference in value of the annual use of the property, before
taking and after: Renwick v Davenport & N. W. R. Co., 49-664.

The land owner is entitled to the full and fair value of the land appropriated-
and, in addition thereto, to such sum as will compensate him for the deprecia,
tion in value of his adjoining land by reason of the right of way, irrespective of
any benefits of the road to the land; but speculative, contingent or future dam-

98 not affecting the market value, cannot be allowed: Smalley v. Jowa Pacific

. Co., 36-571.

Increased danger of injury to or destruction of the property by reason of
exposure to fire or other dangers incident to the operation of a railroad are ele-
ments of damage for which compensation should be made: Small v Chicago, R.
I & P. R. Co., 50-338, 334; Dreher v. Iowa Southwestern R. Co., 59-599; Dudg:y v.
Minnesota & N, W. R. Co., 77-408. But increase in rate of insurance on farm
buildings should not be considered: Pingery v. Cherokee & D. R. Co., 78-438.

It is error to take into account the value of ial property, such as a gmve
%r “é’-}'“a'g"“"h might be destroyed by fire: nee v. (moago. M & St P. R.

., 57-636.

The value of growing crops upon the right of way to be taken may be consid-
ered in assessing the compensation: Ibid.

The question whether, because of the construction of the road, the land is
made more wet than it otherwise would be is a proper one, it not being sought to
show that such damages were a result of the improper construction of the road:
B v. Des Moines, O. & 8. R. Co., 0. .

The fact that the road-bed is construoted in a cut is & proper fact to be shown
in estimating damages: Cummins v, Des Moines & St. L. R. Co., 63-307.

While the land owner is not entitled to prove the proximity of the depot or
the number of tracks as independent elements of damage, yet such evidence may
be admissible in determining the extent to which the company would probably
use the ground taken in carrying on its business: Ibid.

As the company acquires the right to occupy and use the whole of the right
of way, it cannot have the damages assessed on the theory that it will in fact use
but part, and therefore that the oceupation of buildings situated upon the right
of way will not be disturbed. Ibid. ;

Unless it :rpeu-l that the reversionary right of the land owner is of some
value, ag, for instance, by reason of the land being underlaid by coal or mineral,
it is not error to d rd such revenlon-rmmemt and assess the damages at
%alxens&ket value of the property taken: Ibid.; Hollingsworth v. Des Moines & St.

. R. Co , 63-443,

The company may take, remove and use for the construction and repair of its
railway and appurtenances any earth, ognvel, stone, timber or other material on
or from the land condemned, and is not limited as to the qusnm{l of such mate-
rials to be used in the construction and repair of its road. The limitation to so
much as is necessary, implied under this section, relates to the quantity of land
to be taken: Wi ns v, Des Moines N. W. R. Co., 62-11.

Although the right of way taken is an easement and the fee remains in the
owner, yet, unless it is made to appear that the fee burdened with the easement
is of some determinable value, the assessment of damages should be based on the
full value of the land actual , and it is not error to refuse to instruct the
jury on the theory that the remains in the owner, and that at some time in
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the future the land may cease to be used for railway purposes and revert to such
owner: Clayton v. Chicago, 1. & D. R. Co, 67-238.

Where a railway company was seekinﬁlw condemn a right of way between
the property of & riparian owner and the Mississippi river, held, that the owner
was entitled to damages caused to an embankment constructed by him, extend-
ing out to a crib in the river: Renwick v. Davenport & N. W. R. Co., 94-664.

The owner is not invested with the right to cross the right of way after its
appropriation at his pleasure. Whatever right he has in that respect is sub-
servient to that of the company using the road for the running of its trains: Ibid.

The question of the right of passage, as affected by ﬂ:a_uking of the ri&?t
of wn{. may be shown as affecting the damages: Bellv. Chicago, B. & Q. R. Co.,
74-343.

Various items of damage held properly taken into account by a witness in tes-
tifying as to the market value of land after taking the right of way: Smalley v.
Jowa Pacific R. Co., 36-571.

The prices at which other lands in the vicinity of the premises had been sold
about the time of the commencement of the roceedings is not receivable in the
absence of evidence that there was any sim larity between the lots in question
and those which it was claimed had been sold: Cummins v. Des Moines & St. L.
R. Co., 63-397; Hollingsworth v. Des Moines d: St. L. R. Co., 63-443.

It is proper for the court to state the law governing damages in such cases as
found in the constitution and statutes of the state, no matter what evidence is
introduced: Ball v. Keokuk & N. W. R. Co., 14-132.

The recovery of the property owner is not limited to the damages which he
has sustained If the property were to be used only for &he)xurpoles to which it is
devoted when such proceedings are had, but the value of the promsrt.y for any
purpose for which it is available may be considered. Therefore, held, that the
value of the land as coal land mlght. be taken into account, it not being attempted
to show the value of the coal underlying the right of way: Doud v. Mason City
& Ft. D R. Co., 16-438.

Damages which have resulted from an improper construction of the road can-
not be considered in assessing the damage for right of way already taken.
Therefore, held, that in such casé the fact that the railroad company had exca-
vated for a considerable distance through plaintift’s premises outside of its right
of way could not be shown: id.

The damages contemplated by the law to be allowed are the same before as
after the :OI:S was bullt, except that in the latter case interest may be allowed.
Ibid.
The proper rule in estimating the amount of damages is to confine the dam-
ages recoverable to those which naturally result from the ukmnd rightful
use of the right of way and the proper construction of the road: id.

The fact that different portions of the land are adapted to different uses, and
only one of such portions is covered by the right of way, will not preclude the
whole of the premises being considered in determining the damages: Ibid.

Market value: In determining the damages the proper rule is to first ascer-
tain the fair market value of the premises over which the Eropoeed improvement
18 to pass, irrespective of the improvement, and also'the like value of the same,
in the condition in which the premises will be after the land for the improvement
has been taken, irrespective of the benefit which will result from the improve-
ment, and the difference in value will constitute the measure of compensation:
Sater v. Burlington, etc., Plank Road Co., 1 k

The owner may be a witness zenonliy as to the value of the land before and
after appropriation, leaving the opposite party, by his right of cross-examination,
o learn the ability of the witness to judge in the b‘sremlus and what he takes

into consideration in making up his judgment: Ibid.

"It is improper to ask the plaintiff what the damage was to him % the taking

of the right of way. A witness who is shown to be properly qualified may be

allowed to give an opinion as to the value of pro , but not as to the amount
of damage: H v. Keokuk & N. W. g k

In determining the amount of damage the witness may be allowed to testify

a8 to the value immediately before the right of way was taken and immediately

after, not taking into consideration the benefit to the land: Harrison v. Towa
Midland R. Co., 36-323. :
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The opinion of a witness as to the value befo! .
; Il)u:nque dl P, Rl': Coﬁ' 2—2881, 311. re taking is admissible: Henry
t is usval to take the testimony of the witness upon questions of the val f
property when he states under oath that he kn i .t
value of like property: Ball v. Keokuk & la\'. Fgwlsi ‘50?3‘2135. PR o
Witnesses who were shown to be farmers, and uainted with the land in
question and the value of lands in tbat county, held to be competent to testify as
'B,‘}‘g,e (v):l,u; 322313?‘1 before and after location of the road: Pingery v. Cherokee
Evidence as to the value of land which is tak
sidge&in b Ao oo ch is taken for right of way is to be con-
vidence as to the character of nettin
cheheﬁl‘;:pany’s anzl:el‘:ﬁlo: .dminlble:g owreens used in the smoke-stacks of
Cvidence as to the ef of the com its
owl'}el:'nhip of {-he land is hl:lmlurhl: my SEAR TN I velemmse iy Hha
e question as to whether the compan, ill
n.ndI :x;:m :e crouh:gl clgnot, be eo‘?lnsldere%.: ’I l;d. i ir e
not proper in such proceedings to show b id
purchase of rlght. of way from adjoining tracts szbe:zo:e.ctxr:g,‘:ngwlt hi:
shown that such tracts were of like character or that the right of way had a uni-
:fi?;% 8u:d marketable value in that neighborhood: King v. Jowa Mid, R. Co
In ;werulning the damages to land used, improved and occupied togeth
one farm, witnesses cannot be asked as to th Y o . 'enkjg.r nd
M%;’m o .Moi:u. T ke e value of detached parcels: Wi
esses who were jurors for the tof d es in th
g?nt.g?m;:d m:i ":owt to.n .hmi‘ﬂl of the Mt.l on appeal wh:the: f:;'e'i:n::.p%?&
e resse
Tl:ln&tl:l;dl:llgﬂ mnulnodez sheriff correctly exp: d their judgment as to the
e fact that on the prior assessment the land owner made no claim for dam-
:g:a‘ :Mch o‘x’:‘::a.;:"ln‘:ld' assessed :&):'lpp?lahdd not objectionable, :: it :l?d
wgﬂp;u-f 'ih?.ﬂlhw wny:mlbid. such damages would ruglt from the
e it is competent to show the situation and general ings
land, its character and the roads leading thereto, get.o., yot.:m:go mﬁf-?;:
situated ba.md the limits of a city and was not in the market as residence prop-
erty, held, evidence as to the eharacter of improvements being made upon the
:‘1:?: le.din%‘tl:’n'r: ‘l:o land.ibtat wl::i: would not if extended come within
yards r in determining th: used H
e T I A il
i as to an; value of
ing out of ownership of other distinct and upu?; l;):'?";? 'to m:rh m"&m
ticular premises over which the road passes as lnunde(r:o L put in the future
tosa p-rt::lnub‘nmn ‘:o‘ll:::ec&lon with oul:ler distinet and separate pieces of land.
priil:io:: N:ﬁngv.at ,D.&H..BP. 03)?3?363. = s
ence of increased fire risk in connection
intended to be made in the future cannot be hken?nt q?u:o:::: o}bﬁ.‘ Pe—
‘lmlg uuh :g: competent to bl.how the assessed valuation of the &rvpoﬁy, and
AB8ESBOT MAY a_competent witness, troduced
such: Dudiey v. Minnesota & N. W. R.‘”Oo.;n‘fm. Sty il
particular case a verdict of $1,700 damages farm
dregnngg' eighty acres, held not excessive:  Ibid. e - eoiab
t to the enti
used by the owner in his business should b:em, mlzn:%d m
mv%i:ldod by a street or highway: Renwick v. Da: & N. W. R.Co., 49-664
3 'ma right of way through a farm the owner may show as dam-
:ges epreciation in value of the.whole farm, and is not limited to the damages to
Mﬁ'%mﬁe;h&.%u&mé% ;.grou h wl%sh the road runs: Hartshorn v
, C R.d& N. R. Co., ; Ham v. Wisconsin, I. & N, R. Co., 61-716.
:lsl%c‘)‘le ;m& :: "t?“be mt:ken’lnw account in the oouidm&?gl; %li 1{169 dam-
mo&le z o ! specify only a portion of such tract: Hillsworth v.

v.
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roved it may have a special w'::lue ;alu v:h:(l;
ion to take into account the damages to the whole tr
nai;ge;e:;‘:ijﬁﬁcf‘;ny covers only one subdivision thereof. Whether or no!,
:here nie such speeial damages to the whole tract will be aguestion for the jury:
- i i 1 will have u
owing the effect which the building of a railway

‘mgvl:le‘n;::rx;: and %be manner of carrying it on, maybe compewnh,hsnd, i.l er:i
{fore, evidence showing the cuts and fills which the construction o{ ngidn roi
will'requlre and their effect upon farming operations is admissible: M o

The doctrine that where a portion of a tract of land which is owned and us
together is taken for right of way the damages are to be assessed with reference
togt.he injury to the entire tract is ot applicable to a case where the right of way
of a railway is crossed at one or more points by the track of another company and
the former company is not entitled by way of damages to the deprecla'ﬂon in value
of its entire right of way due to the construction of the second road: Chicago, I.
& D. R. Co. v. Cedar Rapids, 1. F. & N. W R. Co., 86-600. % 1o 2%

1f a railway company applies to have the damages assessed, and, in its appli-
eation, designates the l&nfﬂnown as the farm of the adverse party, or if the jury
is callsd under an agreement of both parties, and it is therein specified that the
damages to the lan?ownar in consequence of the location across his farm shall be
assessed, the railway company will afterwards be estopped from confining the
assessment o the immediate portion of land over which the railroad crosses, and
also from denying defendant’s ownership of such land, the damages to which they
have agreed shall be aseessed: Mississippi & M. R. Co. v. Byington, 14-572. -

W here different portions of land beionging to the same owner were adapt
to different uses, andonly one of such portions was crossed by the right of way,
held, that the portion not crossed could not be_taken into consideration in deter-
mln‘ng the damages: Haines v. St. Louis, D. M. & N. R. Co., 65-2186.

‘fl: Where farm land is crossed by a railroad, the owner is not
limited in his right of recovery to the subdivision of land crossed or touched by
the right of way, but the entire farm, if it is in one tract, may be considered in the
assessment of damages and the same rule is applicable to town lots: Coz v. Mason

& Ft. D. R. Co

Although the property is unimp

o k
laintiff, in an application for the appraisement of damages, asked
mﬂg.‘;m:ﬁ be l.u'oued onphpil lots, caused by the location of the railroad of
defendant across certain lots dulrmmd by mm:ber's held, that he asked the
assessment of all legal damsge r;-u ;in therefrom and did notlimit his claim to-
amage to the lots designated:
‘MV% here plaintiff owned all the lots ina block, and several of them were crossed
by the rallroad, held, that he was entitled to recover for damage to the whole
and testimony tending to show such dl::lgo was properly admitted: Ibid.
Where & right of way through parcels of estate treated as an entirety is
sought to be taken by statutory proceedings, the landowner’s right of recovery
is not limited to the land through which the rliht of way is to pass, but extends
10 all the tracts as & whole: Peden v, Chicago, R. 1. & P. R. Co.gls- 1
Therefore, held, by analogy, that where a right-ol-way deed for a strip of land
through a certain eighty-acre tract provided that the grantee should carry off
the water in a ce manner, & breach of such contract entitled the grantor or
his grantees to damages to the entire tract of which the eighty acres formed but

apart: [

improved and used as one property and a notice of pro-
mmi” t:::nlm rlcgt of way to one lot only is given, and the right of way is
taken entirely from such lot, nevertheless the oon:iuionen may prog:r}-y
{nclude both lots in their assessment and return: Cummins v. Des Moines & .
R

Co., 83-397.
case: d that the title to both lots is in the owner
lgall::::hhom ﬁi? rmoud'm - r:;:“\ﬁ:h reference to one lot is instituted, without.
proof on his part of that hot.‘ t.h:.n:‘ding 1:11 t.h: oommlp;lon}:d' as to the owner-
of the rty not havin uestioned on a 3
m‘m dmc’ The oongl buil additional f

1 - ence and kee lngﬂ::ﬁ
oduguno : Henry D&Zu Y
a?&w:’mud . R. Co., 2-521; Hanvahan v. Foz, 41-102.

reee
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Although the cost of fencing is not to be taken directly into account, yet, if
the land was before fenced, and, by the taking of the right of way, it is thrown
open and left in a manner unfenced, this faet will be taken into consideration in
arriving at the depreciated value of the remaining premises: Henry v. Dubugue
& P. R. Co., 2-288, 310.

Damages for improper construction: The damages to be awarded include
those only from the appropriation and lawful use of the premises taken, and
do not emgms injaries which may result from unlawful acts for which the com-
g:ny would be liable to the party injured: Fleming v. Chicago, D. & M. R, Co.,

-353.

Damages consequent upon the negligent construction of the road are not to be
considered. Only such damages are to be included as arise from its proper con-
struction: King v. Jowa Midland R. Co., 34-458; Miller v Keokuk & D. M. R. Co.,
63-680.

Obstruction of highway: The obstructionof a public hlqbwuy is not a proper
el ot of ion to the owner of the property in th sé)rooeedtng: Gg:'r
v. Chicago, C. & D. R. Co., 43-83; Fleming v. M D. & M. B. Co., 34-353,

Trespass: If a subcontractor in constructing the road, without nuthori&s
from the company, goes outside of the right of way and commits trespass on lan
not eondemned, the company is not thereby rendered liable. In order to render
the company liable it must be made to appear, in some way, that it consented to
the trespass or had such knowledge of it at the time it was done that its consent
mlg: be pr d: Waltemeyer v. Wi in, I. & N. R. Co., 71-626.

iv of se, etc.: The right which the owner of land has to a
watercourse flowing over it is a freehold right which cannot be taken from him
for public use either directly or by diminution or diversion from its natural
channel without adequate compensation: McCord v. High, 24-336.

The fact that a right of way is asked across land crossed by a stream of water

does not authorize the assessment of damages for the diversion of the stream

from its natural channel when such diversion would not be absolutely necessary.
The mere fact that such diversion would be convenient or advantageous in the
construction of the road will not authorize the implication that the company
desires to acquire the right to make such diversion and ry the damage therefor
rather than construct its road by bridging or otherwise, so as to render such
diversion unnecessary: v. Chicago, B. & Q. R Co., 43-26

The right to obstruct the passage of surface water is not presumed to be
acquired in a condemnation proceeding, and the damages assessed do not cover
damages resulting from such stoppage. The owner is not presumed to have been
paid therefor, uron the theory that the company preferred to protect him against
;hh l'::%i:len;al l!:ljlur"i and tlf:e :?.j:ytlz:anto thle easement carries wi&g }i ‘l!ro?

ay the obligation to far: this protection: Drake v. Chicago, R. I. %
R. Co., 63’-302. And see 8. U, 70-59

Where in violation of the stipulations of a right of way deed the surface water
was thrown by the railway company upon plaintiff’s prem! held, that it was
competent to show by witnesses how much more the land of plaintiff would have
been worth if the water had been kept off plaintiff’s land: Peden v. Chicago, R. L
& P. R Co., 18-131.

Damages resulting from overflows caused by the neﬁluzent construction of &
culvert cannot be considered as having been included the d ges for right -
of way: Hunt v. Towa Cent. R. Co., 86-15

Interference with wells: Where a railway company had acquired right of
Wl{ over land, held, that in connection with such right of way it m!xgt di
:e "l; and vimlxla nobl be llablehl‘or zhex;eby ‘?“{‘e?ﬂ'd'“h the roolnloxs‘ 3'

ater supplying springs upon the premises of the land owner: nv.
waukee & St. oK, Cor 35568, © R

The fact that the construction of a railway destroys a valuable spring may be
shown In evidence in determining the amount of damages It not be pre-
sumed that the lm was unnecessarily destroyed in the absence of evidence to
that effect: Wink ns v. Des Moines Zv! W. R. Qo., 62-11.
Consequential damages: Regard must be had only to the immediate and not
;omt:oi .zn’::u :ot:lggl‘x’em of u:geb. propriation. The value of the remaining
nof e ea consequence on consequence: Sater
v, Burlington, etc., P Road Oo.,’l-sw?m‘
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Damages are not limited to the value of the land taken, but include such dam-

e8 uagreuult proximately from the use for which it is taken: Kucheman v.
Chicago, C. & D.R. Co., 46-308, 376. _ ,

Obstructing a view or interfering with the owner’s privacy, and the noises of
approaching trains, are matters for which the land owner may have compensa-
tion. As to such matters he isnot inj{u‘ed merely as a member of the community
in general: Huamv. Wisconsin, I & N. R. Co., 61-T16. .

vidence in regard to how the railroad affects a farm over which it passes, aside
{rom the mere value of the land taken, is admissible: Dreher v. Towa Southern
R. Co., 59-599. ) N

Incidental injury from smoke and dust and the noise of moving trains gives
no right for the recovery of damages where there is no other injury to which the
smoke, etc,, is incident. Bo lwl}waere the land condemned had not yet been
actually occupied or interfered with by the railway company: Dimmick v. Council
Bluffs & St. L. R. Co., 58-637. . .

Damages not connected with the taking of land: Whatever inconvenience
a property owner may suffer by the construction of a railway upon the Fropert,y
of another, no carelessness or negligence in such construction appearing, such
injuries will not entitle such property owner to compensation in damages: Barr
v. Oskaloosa, 46-276.

‘When assessment proper: While the statute only contemplates an assessment
where the owner refuses to grant the right of way, or when the parties cannot

ree a8 to the compensation, yet where it appears that the land owner contests
the right of the company to take his land on the terms fixed by the appraisers
and attacks the regularity of the proceedings of such appraisers, and that the
appraisers were only to assess damages in cases where the owners had refused to
grant the right of way, held, that the refusal to grant the r‘lfhv. of way sufficiently
Ap) B ared to show the jurisdiction of the court: Mississippid: M. R. Co. v. Rosseau,

Where the compensation for the right of way has not only been agreed upon,
but also paid to the land owner by the corporation, and he has conveyed the right
of way, pr dings to cond such right of way cannot be instituted, and would
gg_:::irely void for want of jurisdiction: Council Bluffs & St. L. R. Co. v. Bentley,

The phrase “owner of any real estate’’ includes a mortgagee, and if not made
a p.rt.{ to the proceedings he is not bound thereby: Severin v. Cole, 38-463,

This section refers to land taken and appropriated for right of way. The
provisions of ¢ 767, with reference to assessing damages to the abutting property
owner by reason of the construction of a railroad track along the streets of a city,
do not authorize such abutting pro&erg owner to have his damages assessed in
this manner: Stough v. Ohicag{:& . W. R. Co., 11-841.

Respective interests of joint owners: Where the respective interests of
tenants in common appear of record or can be conveniently ascertained, the com-

y, if it applies for the appointment of commissioners to assess damages, should

1ts application cause such daoues to be assessed separately to each owner:

pert v Ohicago, O. t. J. R. Co., 43-490.

A sheriff’s jury cannot apportion the damages between the owner and the
person holding a mor e upon the land. They are to estimate the right of
way only, and where the mortgagee is not made a party he may voluntarily assert
his right to the money in the hands of the sheriff: Sawyer v. )

wﬁo may recover: Where land is mortgaged and the mortgage debt remains
unpald and the land is not sufficient to pay it and the mortgagor is insolvent,

es assessed for a right of way may be recovered by the morgagee, and the
lien of &l}le mo;-tzagee is superior to that of an attaching creditor: Schafer v.

or, 15-349,

ere & party in interest appears in the proceeding and prosecutes an lpg;al
he eannot object for want of notice served upon him or upon the person m
:lhom he derives his right to the property: Ei.lmwth v. Chicago & I. W. R. Co.,
Under K:ﬁculu olrcumstances, held, that the claimant for da es was the
owner of ﬁ?\&‘“’ in such sense as to be entitled to receive whatever the
e&‘mww to pay for the right of way. Hartley v. Keokuk & N. W. R.

’
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Forclosure of railroad mortgage: Also held, that it did not appear that the
company had ever mquirqd a right of way by virtue of proceedings commenced
by another company: Ibid.

Also held, that the foreclosure deed made to defendant while the proceeding
was pending, the claimants in such proceeding not having been made parties to
the forclosure, was of no effect as determining the rights of such parties: Ihid.

Enforcement of payment: Where it had been agreed that the compensation
to be paid for the right of way should be fixed by a third person, and under such
agreement the railway company went into possession, but the amount of compen-
sation was never fixed, held, that the land owner might, by condemnation pro-
ceedings, enforce payment of the compensation to which he was entitled: Corbin
v. Wisconsin, I. & N. R. Co., 66-269.

The agreement between the parties in such case as to the amount of damages
might be interposed as a defense to the claim for damages in excess of the amount
agreed upon, but such agreement need not be specially pleaded: Ibid.

New assessment: Where, upon eondemnation of a right of way over agri-
cultural college land, the damages assessed were deposited with the sheriff, held,
that without return of the amount thus deposited the grantee of the land could
not have another assessment of damages for the use of the premises by another
railway company without a return of the money thus deposited: Chicago, M. & St.
P. R. Co. v. Bean, 69-257.

Even hhougb the land owner is seeking to set aside a deed previously made,
on the ground of fraud or otherwise, he cannot disregard the previous transac-
tion and have a new assessment: Council Bluffs & St. L. R. . v. Bentley, 62-
446.

A land owner who has received compensation which has not been refunded by
him cannot recover the second time: buque & D. R. Co. v. Diehl, 64-635.

Homestead exemption: Damages assessed for a right of way over the home-
stead are exempt from execution to the same extent that the homestead is: Kaiser
v. Seaton, 62-463.

Liability of issi :  The e issi s should not be put to costs
for doing in & raTul.r and legal way what they are required to do, and in a
certiorart proceeding to review their action an answer setting out the notice ia
Eh‘sflgzoceedlng under which they were acting is sufficient: Forbes v. Delashmuit,

Nature of proooodm& Where plaintiff sought to enjoin defendants from
prosecuting an ad quod damnum proceeding to recover the value of certain land
occupied in the construction of plaintiff's railroad, held, that plaintiff had an
adequate remedy at law, as all questions involved in the issue could have been
deltzr_ﬁllzlzeld in the ad quod damnum proceeding: Keokuk & N. W. R. Co. ». Don~
ne -221.

A refusal by the owner to grant a rlfht. of way is not necessary to confer upon

the sheriff and jury power to act. The land ownerisauthorized to institute a pro-

ing after the railway has completed its road, and when there is no intention
of treating the company as a mere trespasser, and it is sufficient in such case to
allege that the owner and the company could not & upon the compensation
to be paid: Hartley v. Keokuk & N. W. R. Co..85-453.

Di 1 of p ding: Where the company has not entered upon the
land to construct the road, no right to the amount of d.mnsu assessed becomes
vested in the land owner until the decision on the appeal, an nding the appeal
i&zﬁompﬁny may dismiss the proceedings: Burlington & M. R. Co. v. gm,

A proceeding for the condemnation of land for a raillway simply fixes the price
upon payment of which, within a reasonable time, the company may take the
right of way. The company cannot be compelled to pay the damages and take
the way, but may waive the rights acquired by the proceedings, being liable,
however, for costs and for any damages actually suffered by the land owner:
Gearv. Iiubuqmd'ﬂ. C. R. Co., 20-523.

J udgment for the amount of damages, even though entered in the usual form
of a judgment in an action of debt, passes no title to the company before payment,
nor does it compel the acceptance of or pcsment for the land: Ibid.

here, in proceedings to assess the damages for a right of way already

occupied, the amount is paid to the sheriff, and an appeal is alterwards



8892 LAWS.
taken, the railroad company cannot, by abandoning its right of way, defeat the
land owner’'s right to the amount so paid, but such abandonment may be con-
sidered in determining the damages to which the land owner shall be entitled
upon the trial of such appeal, and it would be error to enter a éudgment for
additional damages contingent upon the re-occupation of the land by the com-
pany: and held, that such re-occupation should not be made without a new assess-
ment of damages: Hastings v. Burlington & M. R. R. Co., 38-316.

A proceeding instituted by a railway company to condemn a right of way may
be dismissed as any other action without prejudice, and will not defeat a subse-
quent proceeding of the same character to condemn the right of way over such
property: Corbin v. Cedar Rapids, I F. & N. W. R. Co., 86-73.

Remedies of land owner: The proceedings may be ipstituted by the land
owner after the railway is completed: Hibbs v. Chicago & 8. W. R. Co., 39-340.

The method provided for ascertaining and compelllng the payment of the
damages is exclusive, and none other can be parsued. ut the owner is not
deprived of his right to bring action for the possession of his proggrt,y when taken
without compensation: Dantels v. Chicago & N. W. R. Co., 35-129.

A party has, by appeal, an adequate remedy against any irregularities which
may occur in the proceedings or any Injustice which may be done him in the
award, apd if he has personal notice this remedy is exclusive as to all such
matters, and he cannot rely upon irregularities as a ground for restraining the
construction of the road in accordance with such proceedings: Phillips v. Watson,

28,

If the company enters upon the land before the damages are paid it may be
treated as a trespasser. The owner is not comg;alled to resort to an injunction or
an action for the amount: Henry v. Dubuque & P. R. Co., 10-540.

Where the oceupancy of a right of way is commenced and continued without
right, the company is & mere trespasser, and the land owner or his grantee may
maintain an action for damages for the occupation of the land: v. 8t. Louis,
K. 0. & N R. Co., 52-411

If the company enters before %l‘ymem. of the dsmnfes assessed it may be held
liable in damages as for a tort. mmick v, Council Bluffs & St. L. R. Co., 62-409.

In an action to recover possession of land c pied without d (31 bd
the company, plaintiff may recover damages for the use of the premises. It
not necessary that such damages be dinacond ti ---Bproceedlng: Birge
;.JOML'ago, M, & 8t. P. R. Co., 65-440; Rush v. Burlington, C. R.¢ N, R. Co., 51-

1.

On fallure of the company which is already in ession and use of the

{Jremlm for right of way to pay the amount assessed, it may be restrained by
njunction from further using the premises: Henry v. bubquc & P. R. Co., 10~
Richards v. Des Moines alleg R. Co., 18-259.

The question whether the land is subject to condemnation for right of way
may be raised in the condemnation proceedi and therefore an in?unction to
prevent such proceeding being instituted nqu the premises on the ground that
they are otherwise appropriated to the public use will not lie: Waterloo Water
Co. v. Hoxie, 80-317,

While e(iult.y will not interfere by injunetion with cond tion proceedings
where the right of the parties can be Properly determined in such proceeding,
yet where by such proceeding one railway was seeking to secure the right to
eross another at grade, that a court of equity might interfere upon a_show-
!ns that such crossing would improperly obstruct the business of the company,
an mi&&x_& make provision for an under or over crossing: Chicago, B. & Q. é
Co. v. , Ft. M. & D. M. R. Co., 91-18,

The same right to an injunction will accrue to the land owner in case he insti-
Wooeedingl for assessing the damages: Hibbs v, Chicago & S. W. iy

The land owner is not estopped from mainta proceedings to recover com-
pensation for land taken for right of way by the t that he has allowed the
rallway company to go upon and use his land for that purpose, and make im-
provements thereon: Ibid.

In such cases he may maintain an injunction restraining defendant from
further using the rlﬁn of way without ng compensation, or maintain emu-
ment for the possession of the premises, if it appears that damages have n
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assessed and nothing but payment is wanting to entitle the company to the con-

tinued use of its right of way. It is proper to provide that no execution for the

possession of the premises under such eircumstances shall issue in the action of

ejectment if the damages are paid within a limited time: Conger v. Burlington &
. W. R. Co., 41419

By agreement of parties an appeal was taken from the assessment of damages
and judgment for the amount assessed was entered in such appeal, and execution
thereon was stayed for two years, and the railroad was constructed through the

roperty without objection. Held, that upon failure to pay the amount of the
g)udgmenv. at the time specified, the owner could proceed by injunction to restrain
any further use of his property until compensation should be made: Irish v. Bur-
lington & S. W. R. Co., 44-380. )

A railway company may be dispossessed of its right of way by a judicial sale ina
roceeding to enforce the land owner’s right  So held, where the owner of land
ad lgreeg to give the right of way in consideration of the performance of cer-

tain conditions by the company which had not been performed, and action was
brought by the owner to foreclose his vendor’s lien. Also, held, that the ven-
dor’s lien in such case was superior to the title of the purchaser of the railroad
at foreclosure sale: Varner v. St. Louis & C. R. R. Co., 56-617.

No provision is made for the determination of the question whether the owner
refuses to grant the right of way or whether the owner and the corporation can-
not agree upon the compensation to be paid. If the parties appear in the con-
demnation proceedings it is an indication that they could not agree; but at any
rate the finding in the condemnation proceeding cannot be attacked on the
gog'nd t.h-.bt; "%3“ T%reumiwy facts did not exist: Carlile v. Des Moines & K. O.

. Co., 68 N. W, 784,

Deposit of damages assessed: The fact that the company deposits the sum
found due with the sheriff will not prevent the land owner m recovering, on
appeal, the actual damage to the property and interest thereon from the time it
is taken, even though the amount of the original damages is found to be less than
that assessed by the sheriff’s jury: le v. Des Moines & St. L. R. Co., 61-637.

The sheriff, in reualvln% e money deposited as security, cannot be regarded
as the agent of the owner, but he is the agent of the railway company, and if,
through the unfaithfulness or mistake of the sheriff, the money is lost before
reaching the hands of the land owner, such loss does nos fall \Ixron him but ufon
the company making the deposit: W‘Mu v. Wabash, St. L. & P. R. Co , 64-281.

For moneys paid to a sheriff by the company the land owner may maintain -
action against him at any time after the expiration of the thirty days allowed
for .p%ml. The statute of limitations, therefore, runs -s‘:l.:at. such an action
from that time, and the fact that the land owner has re the money and

ttempted by injunction to restrain the taking of his land will not prevent the
running of the statute: Lower v. Miller, 00—4&.

SEc. 2000. Assessment of damages—notice. The freeholders
appointed shall be the commissioners to assess all damages to the
owners of real estate in said county, and said corporation, or the
owner of any land therein, may, at any time after their appointment,
have the damages assessed in the manner herein prescribed, b
glvmg the other party ten days’ notice thereof in writing, if a resi-

ent of this state, specifying therein the day and hour when such
commissioners will view the premises, which shall be served in the
same manner as original notices. [C. '78, § 1245; R., § 1818.]

Where a mortgage upon the property a; of record, notice must be given
to the mortgagee, or he will not be bound by the proceedings: Severin v. Cole,
38-463. And see Cochran v. I Bdwoi Dm,,pw-m. ':‘ b e '

pti t the r is &

Where the proceedings are based upon the ass
nonresident and unknown, such assumption will be deemed true on_certiorari
nnlaﬁ the contrary is made to appear: Hverett v. Cedar Rapids & M. R. R. Co.,
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The notice must name the person whose land is affected by the proceedings.
It is not sufficient that it be directed to all persons having an interest in certain
described property: Birge v. Chicago, M. & St P. R. Co., 65-440.

Where a right of way over agricultural college land in possession of a lessee
was condemned in proceedings to which the college was a party, and afterwards,
the lessee’s right being forfeited, the premises were sold to another, held, that
the condemnation proceedings were binding on the subsequent purchaser of the
premises: Chicago, M. & St. P. R. Co. v. Bean, 69-257.

SEq. 200_1. Minor or insane owner. If the owner of any
lands 1s a minor, insane, or other person under guardianship, the
g_uard}a,n of such minor, insane or other person may, under the
direction of the judge of the district court, agree and settle with
said corporation for all damages by reason of the taking of such
lands for any of the purposes aforesaid, and may give valid convey-
ances of such land. [C. °73, § 1246; R., § 1316.] -
. SeC. 2002. Nonresident owner. If the owner of such lands
is a nonresident of this state, no demand of the land for a right of
Wway or other purpose shall be necessary, except the publication of
a notice, which may be in the following form:

Notice for the appropriation of lands for railway purposes:

To (here name each person whose land is to be taken or affected)
and all other persons having any interest in or owning any of the
following real estate (here describe the land by its congressional
Elemﬁ(:;is ég ntr_a(t:;ts fni)tt exceeding one-sixteenth of a section, or, if

sists of lots i { i by t ‘ '
lot{rx.nd Spwicy Sina town or city, by the numbers of the

ou are hereby notified that the ........ has located its railwa

over the above deseribed real estate, and desires the right of xsg
over the‘ same, to consist of a strip or belt of land ........ feet in
width, through the center of which the center line of said railway
will run, together with such other land as may be necessary for
bermes, waste banks and borrowing pits, and for wood and water
stations (or desires the same for any other purpose for which prop-
erty‘ Is authorized by this chapter to be taken), and unless you pro-
ceed to hz\;‘; ?}e damages Rs jts) the same appraised on or before the
ceven .oy A D....... (which ti
four weeks after the publication of thes( notice) n;?a.ifln lé%t;nbea.;t ls:iﬁ
proceed to have the same appraised on the .. ... ... day ofP d

7.0 o (which must be at least eich
s ant ‘ . t weeks after the first pub
lication of the notice), at which ti e e

appraisers that may b)e selectelag. time you can appear before the

C om{; bk Attorney, or ........ Bgrl, i Railway

[C. 73, § 1247.]

Where proceedings were based
{ upon the assumption th.
:ogg:gtdb%t;b ;t?o% gendlizl;own, held, on certiorari, that thg contra:yt r:(!)lt? b%?r?ge ;:i?t:
oan, 1he g8 were not irregular: Rverett v. Cedar Rapids & M. R. R.

The notice must name th :
is not sufficient that it is diri(g;ee??.g :{lhgii i e e o e o AR

property described: Birge v, Ohioges, A &esrt.p;rsgfaogaving‘ 4311 interest in the
. £i. Co., 65-440. :
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SEc. 2003. Notice published. Said notice shall be published
in some newspaper in the county, if there is one, if not, then in a
newspaper published in the nearest county through which the pro-
posed railway is to be run, for at least eight successive weeks prior
to the day fixed for the appraisement at the instance of the corpo-
ration. [C. °73, § 1248.]

SEc. 2004. Appraisement. At the time fixed for either of
the aforesaid notices, the appraisement of the lands described may
be made and returned; but the appraisement and return may be
in pareels larger than forly acres belonging to one person and
lying in one tract, unless the agent or attorney of the corporation
or the commissioners have actual knowledge that the tract does not
belong wholly to the person in whose name it appears of record;
and in case of such knowledge the appraisement shall be made of
the different portions as they are known to be owned. [C. '73, §
1249.]

That damages to the entire premises of a property owner, and not merely to
the goverment subdivision through which the road passes, are to be assessed, see
notes to ¢ 1999.

SEc. 2005. Dwelling-house, garden, or orchard. If it
appears from the finding of the commissioners that the dwelling-
house, outhouse, orchard or garden of the owner of any land taken
will be overflowed or otherwise injuriously affected by any dam or
reservoir to be constructed as authorized by this chapter, such dam
shall not be erected until the question of such overflowing or other
injury has been determined in favor of the corporation upon appeal.
[C. *73, §1250.]

SeEc 2008. Vacancies filled. In case of the death, absence,
neglect or refusal of any of said freeholders to act as commissioners
as aforesaid, the sheriff shall summon other freeholders to complete
the panel. [C. '73, § 12561; R., § 1319.]

Sec. 2007. Costs. The corporation shall pay all the costs of
the assessments made by the commissioners and those occasioned
by the appeal, including reasonable attorney fees to be taxed by the
court, unless on the trial thereof the same or a less amount of dam-
ages is awarded than was allowed by the commissioners. [C. '78, §
1252; R. § 1817.]

Where the damages allowed on the appeal are less than those awarded in the
assessment, in the absence of any showin%that either parbi' has made an offer,
the costs should be apportioned: Noble v. Des Moines & St. L. R. Co., 61-631.

If, on the trial of an appeal by the land owner, a less amount of damages is
given than was awarded by the commissioners, the court {8 not bound to tax all
the costs of appeal to him, but may distribute them accordin%m the genel‘-al
rules of law without reference to this section: Jones v. Mahaska County Coal Co.,
47-354.

The purchaser of a railroad pending an appeal from allowance of damages for
right of way becomes liable for the payment of costs ineurred in such proceeding:
Frankel v. Chicago, B. & P. R. Co., 70-424.

Where the costs were taxed to one party, and the court was not asked to make an
apportionment, held, that the order of the court would uot be disturbed upon
appeal: Cox v. Mason City & Ft. D. R. Co., 17-20.



886 LAWS.

SEc. 2008. Report recorded. The report of the commissioners,
where the same has not been appealed from, a:nd the amount of
damages assessed and costs has been deposited with the sheriff, or if
an appeal is taken and the amount of damages assessed on the trial
thereof has been paid to the sheriff, may be recorded in the records
of deeds in the county where the land is situated, and such record
shall be presumptive evidence of title in the corporation of the
property so taken, and shall constitute constructive notice of the
rights of such corporation therein. [C.'73, § 1253.]

The company cannot be compelled to pay the damages assessed and take the
right of wa.yl:abuyt. may waive the rights mqu{red by the proceedings, being liable,
however, for costs, and any damages actually suffered by the land owner: Gear
v. Dubuque & 8. C. R. Co., 20-523.

The recording of the award, if done by mistake, does not pass any title to the
company 8o as to raise an 1mpiled contract to pay the amount of the award; cer-
tainly not until the fuct of the mistake has become known to the company and it
has had a reasonable time to correct it: Dimmick v. Council Bluffs & St. L. R. Co.
58-637

Where a portion of plantiff’s land was included in the rlfht, of way condemned,
but the road was not actually constructed over any portion of his land, which
remained fenced and was not entered upon, held, that an appropriation did not
appear, and title to the rlshc of way did not pass to the company until it had
made payment: Ibid. Andsee S. C., 62-409.

SEc. 2009. Appeals—how taken. Either party may appeal
from such assessment to the district court, within thirty days after
the assessment is made, by giving the adverse party, or, if such

ty is the corporation, its agent or attorney, and the sheriff notice
mriting that such appeal has been taken. The sheriff shall there-
upon file a certified copy of so much of the appraisement as applies
to the part appealed from, and said court shall try the same as in an
action by or£nsry proceedings. The land owner shall be plaintiff
and the corporation defendant. [C. 78, §1254; R, § 1317.]

Waiver: Objections to the jurisdiction of the sheriff’s jury are not waived by
appearance on appeal: Stough v. Chic & N. W. R. Co

Exclusive remedy: The reme:l&by ap
a8 to the manner and method of ing
ceeding: Phillips v. Watson, 63-28,

An appeal is a plain, adequate and speedy remedy when the claim is that
insufficient damages are given. Irrynll.rmu in the &roeeedlng caunot be cor-
rected by certiorari: Cedar Rapids, I . & N. W. R. Co. v. Whelan, 64-694.

Joint assessment: Where the damages are assessed jointly in favor of two.
owners, one of them cannot properly prosecute an ap without Iolnln%tho

ce.
R.I&

is conclusive of all other remedies
vantage of irregularities in the pro-

other as appellant or making him a party to the proceedings by noti pon
fatiure to 26 80 the appeal should be dismissed on motion: , B. P.
R. Co. v. Hurst, 30-13,

A subsequent settlement with & part of the owners in commou where the assess-
ment is not apportioned, will not defeat an appeal by those not settled with:
v, Chicago, O. & St. J. B Co., 43-490

m e: The owner may take an a) peal without joining a mortgagee
therein, although an award has been made in favor of the owner and mortgagee
Jointly: Lanee v, M. & St. P. R. Qo., 51-638.

Where damages for r ght; of way are awarded jointly to the owner and the
:m‘w of u:: land, np:r hnm.loe to all &'c them, the monplgor‘;nay t:n.i:mln

a from the award without making mortgagees parties thereto: Dizon
o kol - & D R. Co., 15-367.
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By person not party: A person not a party to the proceedings, although
interested in the property, eaunot appeal Such person might perhaps, make
himself a party before the commissioners, but he cannot make himself a party
merely b{ a é)ealin : Connable v. Chicago, M & St. P. R. Co , 60-2T; Cedar Rapids,
L F.& N. W R. Co.v. Chicago, M. & St. P. R Co., 60-35.

Whether, where publication of notice is authorized to be made to parties
interested, all persons interested are to such an extent parties as that they may
appeal, queere: Ihd.

As to part of damages: Where the assessment covers the entire damage to
two contiguous tracts used together and owned by the same person, an appeal
canpot be taken from an assessment as to one tract only, Cedar Rapds, 1. m
N. W. R. Co. v. Chicago, M. & St. P. R. Co., 60-35.

The sheriff is not a party to the condemnation proceedings, and is not disquali-
fied from serving notice of appeal therein: Ibid.

Notice: Whether the giving of notice to the deputy-sheriff would be sufficient,
queere:  Waltmeyer v. Wisconsin, 1. & N. R. Co., 84-685,

But where it appeared that notice was brought to the sherifl’s attention and
he directed the deYuty to accept service, held, that the notice was sufficient: Ibid.

Notice of appeal may be properly served on the euﬁineer in charge of the sur-
vey and location of the railroad, and transacting business connected with secur-
ing the right of way in the county where the appeal is taken: Jamison v. Burling-
ton & W. R. Co., 69-870.

Where the notice of appeal describes the premises in the same way as they
are described in the application for condemnation, the land owner is not limited
in his recovery of damages accruing to the portion of his premises described, but
!Eny show the damages to his entire farm: v. Minnesota & N. W. R. Co.,

The time for taking the a begins to run from the time the assessment is
in fact made, reduced to writing, and made public, or in some legitimate manner
comes to the knowledge of the parties interested: JIbid ;

Upon motion being made to dismiss the appeal because not taken in time,
affidavits of jurors for making the assesement are receivable to show when the
assessment was wtu%lg msdt:: Ivid. g e I e

Filing papers: ere the appeal roper. een taken notice, the
ngpellsnt should not be prejudloeg by & hml:)rol())ef the officer to file tyhe papers at
the time required by statute: Robertson v. Eldora R., ete., Co., 27-245,

of venue mibe had on the appeal the same as in civil actions: Whit-
ney v. Ai ic Southern R. Co., 53-651.

Assessment of damages on appeal: On appeal the gluemnn of damages is to
be determined upon ite merits, and the ity of prior proceedings, such as
nhf mbLeguon gf oommu:onirp, ete., 'héng “}2 beOoul ed in queltlo:;. That can
only one by certiorari: Mississip . R. Co. v. Rosseau, 8-313.

Runner v. Keokuk, 11-543. "
The assessment of dsm;xu upon appeal is to be made without any reference
n v. 5&70 & A , 43-333

And see

to that appealed from: , O. & 8t. J. R. Co 3

The notice of appeal is presumptive evidence of an assessment from which
an appeal can be taken: Ibid.

An appeal by the land owner from the assessment of the commissioners cures
any defect in regard to glvﬁ‘:g notice of the assessment to such owner: Borland v,
DMassissippt & M. R. Co., 8-148,

In the proceedings on appeal an offer to confess judgment may be made with
the oolmeﬂueuoea rovided in § 3818, with reference to costs: Harrison v. Jowa
i 332:’”&1 iss th : ime before judgmen

e company may dism 8 at any time u bt upon
payment of costs: Burl & M. R. Co. v, Sater, 1-’421. ' e
1t would seem that a land owner ?yuung need not give bond; but even if that
be necessary, the failure to give bond at the time the appeal is taken ht not
to work the dismissal of the appeal: Robertson v. Eldora R , etc., Co., 21%.

Judgment: Where, under the provisions of a previous statute, ienenl udg-
ment was rendered against the com: on the appeal, keld, that it could have
w‘meﬂwt than assessment of ¢ Gear v. Dubuque & 8, C. R. Co.
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Interest: In case of an appeal by the railway company the
pro::]ro;:::;r:f of damages is the value of the land at the time of its appropria-
tion, with interest thereon to the date of judgment: Daniels v. Chicago, I. & N.
R. Co., 41-52.

be allowed on the damages awarded from the time of condemna-
t,lo: nu:-?vslzi;ndl{he damages are greater than those allowed by the sheriff’s jury:
Hartshorn v. Burlington, C. R. & N. R. Co., 52-618. _

Interest on the assessment does not begin to run from the time of assessment
but only from the time of taking possession: Haye v. Chicago, M. & St. P. R. Co.,
64-753. ) R

the damages upon appeal the jury may consider the injury as
oriélllnﬁ'i‘y"::‘l‘; ned, and the lnt.gggn g ich the original sum would have borne
during the delay: Noble v. Des Moines & St. L. R. Co., 61-637.

Where the court simply directed the jury to allow plaintiff the market value
of the land taken at the time that it was taken, held, that such instruction was
proper, and that interest should be allowed on the amount of the verdict from the
time of the appropriation: Houi?sworth v. Des Moines & St. L. R Co., 63-443. ,

The damages are to be assessed as of the date of the assessment by the sheriff’s
jury, and then upon the rendition of the verdict the court should make the proper
order touching the question of interest. Such order should fix the date when the
interest begins to run, which should be when the oomrny deprives the property
owner of the use of his property: Reed v. Chicago, M. & St. P. R. Co., 25 Fed., 886,

After a final adjudication of the claim for damages on an appeal to the dis-
trict court and payment of the amount awarded the claimant cannot maintain an
original action to recover interest on the amount thus awarded nor can the cause
be redocketed for that purpose: Jamison v. Burlington & W. R. Co., 87-265.

In the proceeding all the rights of the parties should be adjusted, and the land
owner is not entitled after appeal to bring another action to recover interest on
the money deposited in accordance with the condemnation proceedings: Jamison
v. Burlington & W. R. Co , 78-562.+

Sgc. 2010. Deposit—acceptance. An appeal shall not delay
the prosecution of work upon said railway, if said corporation pays
or deposits with the sheriff the amount assessed. The sheriff shall
not pay such deposit over to the person entitled thereto after the
service of motice of appeal, but shall retain the same until the deter-
mination thereof. Kn acceptance by the land owner of the dam-

awarded by the commissioners shall bar his right to appeal.
[g. '78, §§ 1265-6; R., § 1817.] |

If an a 1 is taken to the lower court and the dumlfu awarded are ter
than werepmwod by the commissioners, the company desiring to appea to the
supreme court must deposit the additional amouant with the sheriff, and is not
relieved from the obu&nion to do so by giving a supersedeas bond: Downing v.
Des Moines N. W. R. Co., 63-177,

The right of the owner to receive the amount so deposited is suspended until
the appeal is decided. The property is not taken, in an absolute sense, until the
final assessment is paid, and the section is, therefore, not unconstitutional: Peter-
son v, Fornbr. 3

The sheriff holds the deposit not as agent of the owner, but as agent of the
company, and if it does not come into the hands of the owner, or is for m;u;-he'uou
lost or miup rogrined, such loss must be sustained by the company: ite v.

Wabash, St. E P. R. Co., 64-281.

For moneys paid to a sheriff the land owner may maintain action in.galnuf. him
at any time after the expiration of thirty days allowed for appeal. e statute
of limitations, therefore, runs against such action from that time, and tBe fact
that the land owner has refused the money and has attempted by inj to
restrain the taking of his land will not prevent the running of the statute: Lower
v, 66-408.

" The fact that the owner of the property accepts the money awarded will
defeat an appeal by him, but not an appeal by the company; on an appeal by the
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latter the owner is not estopped from claiming any increased amount of da e
to which he may appear to be entitled: Burns v. Chicago, Fort M. & D. M. R.
Co., T0 N. W., 728.

Before there was any statutory provision on the subject, it was held that
acceptance of the damages awarded would bar an appeal by the land owner: Mis-
sissippi & M. R. Co. v. Byington, 14-572.

Sec. 2011. Trial—judgment—costs. On the trial of the
appeal, no judgment shall be rendered except for costs. The
amount of damages shall be ascertained and entered of record, and
if no money has been paid or deposited with the sheriff, the corpo-
ration shall pay the amount so ascertained, or deposit the same with
the sheriff, before entering upon the premises. Should the corpo-
ration declinetotake the property and pay the damages awarded on
final determination of the appeal, then it shall pay, in addition to
the costs and damages actually suffered by the land owner, reason-
able attorney’s fees, to be taxed by the court. [C. 73, § 1257.]

Under the Revision (which contained no similar provision), held, that where a
general judgment was rendered against the company on appeal, it could have no
reater effect than an assessment of damages as eontemplated by the statute:

rv Dubuque & S. 0. R. Co., 20-523,

Interest may be allowed on the damages awarded from the time of condemna-
tion, provided such damages are greater than as found by the sheriff’s jury:
Earugo'rn v. Burlington, C. R. & N. R Co., 52-613.

Further as to interest, see notes to § 2009. In such a proceeding no judgment
can be rendered except for costs. After the assessment, the oomp.ng, by paying
the costs and damages, may relieve itself from further liability. Therefore the
?tat,.e %f limitations does not apply to such a proceeding: Hartley v. Keokuk &

Sec. 2012. Additional deposit. If, on the trial of the appeal,
the damages awarded by the commissioners are increased, the cor-
poration shall Jm or deposit with the sheriff the whole amount of
damages awar: before entering on, or using or controlling, the
premises. The sheriff, upon being furnished with a certified copy
of the assessment, may remove said corporation, and all persons
acting for or under it, from said premises, unless the amount of the
assessment is forthwith paid or deposited with him. [C. '78, § 1258.]

Where the amount of damages awarded by the commissioners is paid to the
sheriff and the oompa:g enters upon the land, if upon appeal by the land owner
a larger sum is awarded, the oom‘rny may be enjoined from further use of the
Ymﬂy until it pays such fur Richards v. Des Moines Valley R. Co,,

The federal court will not order its marshal to oust the railwa; <company from
t.h:é:oeuulon of the premises for non-payment of damages for the right of way
fixed in that court of appeal, when the remedy of the statute, by application to
tl.;l‘:iﬂhgsréﬂ. is open to the property owner: Reed v. , M. & 8t. BJ.’R. Co., 26

., 886,
If appeal is taken from the award and the damages awarded are greater than
were :med by the commissioners, the company dedrlnf. to .g 1 to the
supreme court must deposit the amount with the sheriff, and is not relieved from
i . R. Co.,

;lgflg-!;ugaclon by giving a supersedeas bond: Downing v. Des Moines N. W. R,

er sum:

Sec. 2018. ‘Damages reduced. If the amount awarded by the
commissioners is decreased on the trial of the appeal, the reduced
amount only shall be paid the land owners. [C. '?BG, § 12569.]
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SEC. 2014. Channels or ditches along right of way. In any
case where it would have the right to dig a channel or cut a ditch,
so as to change and siwraighten the course ol a stream or water
course too frequently crossed by such road, for the purpose of pro-
tecting the right of way and road-bed, or promoting safety and con-
venience in operation of the road, it may, if it cannot agree with
the owners of tte land to be crossed by such channel or ditch, either
as to its location or the price to be paid for land taken, condemn an
amount sufficient and convenient for such purpose, in the same man-
ner thatlands for the right of way for the road-bed may be condemned;
and such condemnation shall be made with the same rights of appeal
as in other cases of condemnation of land for right of way uses.
Nothing in this section shall give the corporation the right to
change the course of any stream or water course where such right
does not otherwise exist, nor to turn such stream or water course
off from any cultivated meadow, or pasture lands, when it only
touches such lands at one point, unless the owner or owners thereof
consent to such diversion. [18 G. A., ch. 191.]

This section, at least in so far as it applies to cases where the right of way is
taken, as provided for the Furpose of promoting the safety of the traveling pub-
lie, is not unconstitutional as authorizing the taking of %;lva.be _6gropert.y for
other than a public purpose: Reusch v. Chicago, B. & @. R. Co., 5T-6817.

Sec. 2016. Non-user of right of way. Where a railway con-
strueted in whole or in part has ceased to be operated for more than
five years; or where the construciion of a railway has been com-
menced and work on the same has ceased and has not, in good faith,
been resumed for mere than five years, and remains unfinished; or
where any portion of any such railway has not been operated for
four consecutive years, and the rails and rolling stock have been
wholly removed therefrom; it shall be treated as abandoned, and all
rights of the person or corporation constructing or operating any
such railway, over so much as remains unfinished or from which the
rails and rolling stock have been wholly removed, may be entered
upon and appropriated as provided in the next section. If the rail-
way or any part thereof shall not be used or operated for a period
of eight years, or if, its construction having been commenced, work
on the same has ceased and has not been in good faith resumed for
eight years, the right of way, including the road-bed, shall revert
to the owner of the land from which said right of way was taken.
[18 G. A., ch. 15; 16 G. A., ch. 65; C. 78, § 1260.]

This section defines what shall be regarded as an abandonment of a right of
way, and nothing less than non-user for eight years will authorize the owner of
the land from whom the right of way was taken to retake possession. If he does
80, the company may at any time within eight years enter upon the land again
and resume 1ts use: Fernow v, Chicago, M. & St. P. R. Co., 15-526.

These provisions apply to the case of a railroad which has been commenced
and abandoned before the enactment of the statute The time which had expired
before the enactment and after the abandonment of the work is to be taken into

b in oomgmhx‘ the eight years. has no vested right

A railroad company
contract to hold a right of way which it has abandoned, and the section is not
- titutional in um respect: Skillman v. Chicago, M. & St. P. R. Co.,
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In the absence of statute non-user for any length of time would not work a
forfeiture, but if without intention to resume the use it would constitute an
abandonment; and therefore under this section mere non-user, without other evi-
dence of intention to abandon, will not constitute an abandonment unless it has
continued for eight years, when it will constitute an abandonment without regard
to the intent: ﬁc("lain v. Chicago, R. I. & P. R. Co., 90-646.

But the statute does not apg]y to an agreement between the parties for for-
feiture upon other terms than those provided in it and a stipulation that aban-
donment shall follow if the grantor shall cease {)crmaueutly to use the right of
way for the purposes for which it is conveyed will be effectual without regard to
the length of time of non use: JIbid.

The easement being acquired by express grant is not barred by a failure to
use the same for ten years, and a possession of the property, during tbhat time,
by the original owner, in the absence of any act of his preveating the use: Bar-
low v. Chicago, R. I & P. R. Co., 29-276; Noll v. Dubuque, B. & M. R. Co ,
32-66.

A land owner who has received damages for a right of way and has entered
into an agreement by which another company has taken and used such right of
way is not in position to rely on an abandonment by the first company: Marling
v. Chicago, C. R. & N. R. Co., 6T-331.

A portion of a line may become abandoned. Whether it is so or not is a ques-
tion of fact: Central Towa R. Co. v. Moulton & A. R. Co., 57-249,

Sec. 2018. Condemning abandoned right of way. In
case of abandonment, as provided in the preceding section, any
other corporation may enter upon such abandoned work, or any
part thereof, and acquire the right of way over the same, and the
right to any unfinished work or grading found thereon, and the title
thereto, by proceeding as near as may be in the manner provided in
this chapter; but parties who have previously received compensa-
tion in any form for the right of way on the line of such abandoned
railway, which has not been refunded by them, shall not be per-
mitted to recover the second time. The value of such roadbed and
right of way, excluding the work done thereon, when taken for a
new company, shall be assessed for the benefit of the former com-
pany or its legal representative. [C. 73, § 1261.]

‘Where, upon condemnation of right of way over agricultural college land, the
damages assessed were deposited with the sheriff, that without return of
the amount thus deposited the grantee of the agricultural college could not
have another assessment of dnmsgn for the use of the premises by another rail-
way company: Chicago, M. & St. P. R. Co. v. Bean, 69-257.

A land owner who has received compensation which has not been refunded
by him cannot recover the second time: Dubuque & D. R. Co. v. Diehl, 64-8365.

Src, 2017. Raising or lowering highways. Any such cor-
poration may raise or lower any turnpike, plank road or other
road for the purpose of having its railway cross over or under the
same, and in such cases said corforation shall put such road, as
soon as may be, in as good repair and condition as before such
alteration. [19 G. A., ch. 122; 15 G. A., ch. 47; C. '78, § 1262; R,
§ 1321.]

This section as it originally stood, authorizing a railway corporation to raise
or lower a highway ‘‘ for the purpose of having its railway pass over or under the
same,’’ was construed to confer upon railway companies the right to conmstruct

their tracks upon the public highways, including the streets of a city, without
compensation to an abutting property owner, where he did not own the fee in

26
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the highway or street: Milburn v. Cedar Rapids, 12-246: Gear v. Clicago, (', &
D, It Co., 30-23.

But as now amended, by substituting ‘‘ cross’ *for pass,” it cannot be con-
strued as authorizing such use of highways or streets without other express
legislative authority: Stanley v. Davenport, 51-463.

The objection imposed by the statute upon a railway company constructing
and operating its railway, to construct at all points where the highway crosses
it sufticient and safe crossings, is binding upoa all corporations using railways in
the state: Furley v Chicago, R. I & I’ R Co., 42-231.

The embankment constructed as necessary approach to the crossing is a part
of the crossing and the company is required to keep it in repair: 1bid.

The company is bound to keep crossings in a safe condition, and this obliga-
tion extends to the approaches to a bridge: Newton v. Chicago, R I. & P. R.
Co., 66-422.

The company is under obligation to build and keep in repair an overhead
crossing and the approaches thereto, provided the grade crossing is unsuitable
and the overhead crossing is necessary to put the street in proximately as good
repair and condition as before the railroad was built. Ibid.

The burden of putting the highway into proper condition is imposed upon the
railway company and atiaches when the railway is constructed and the burden is
80 connected with the right to maintain and operate the railwav that liens
acquired by creditors on the railway property are subject to it: Ft. Dodge v.
Minneapolis & St. L. R. Co., 87-389.

In a proceeding by mandamus to compel the railroad company to putin an
overhead crossing, the company being in the hands of a receiver appointed by
the same court, may be dlrected by the court as to the plans and specifications
in accordance with which such crossing shall be constructed: Ibid.

As the railway has the right to raise or lower highways at crossings, an
indictment charging the company with obstructing the public highway with dig-

ing, plowing, and scraplnf such highway, throwing up embankments and mak-
fng excavations, ete., at points where the railway crosses such highway, does not
state facts sufficient to constitute the crime of obstructing the highway: State v.
Chicago, B. & P. IR. Co., 63-508.

In an action for personal injuries received at a public crossing, the fact that
the crossing is not as good as the highw.y was before the construction of the
railway is admissible for the purposs of showing what vigilance was required of
the rallway as to the use of signals and the operation of trains in approaching
such crossing: Funston v. Chicago, R. I. & P. R. Co., 61-452.

Where by reason of there not being sufficient service of notice a highway
which is located across the right of way is not legally established the company
131 xé% under obligation to put in a crossing: State ex rel. v. Towa Cent. R. Co.,
91-276.

The company has no right to cross a street in a city or town diagonally with-
out mskln%oompensmlon o a.bnt.tlnﬁ property owners for damages as required
by ¢ 161: Enos v. Chicago, St. P. & K. C. R. Co., 18-28.

A railroad may cross a street in a nnz’ without the consent of the city council
required by § 767: Gates v. Chicago, St. P. & K. C. R (o., 82-518,

The company may raise or lower the highway for the purpose of having its
road cross over or under the same, but not for the purpose of making a grade
erossing higher or lower than the grade of the highway: I bid.

‘While the company may raise a highway crossing for the purpose of having
its railway under, it is required to put such highway in as good condition as
before the alteration. This authority does not exempt the company from dam-
ages for which it is otherwise liable under the provisions of # 767, with reference
a_tg?o construction of railways in streets: Nicks v. Chicago, St. P. & K. C. R. Co.,

The owner of property abutting on a street over which a railway is con-
structed under the provisions of ¢ 767, not being the owner of the fee of the
street, cannot recover unless he can show actual damages: Cook v. Chicago, M.
& St. P. R. Co., B3-278.

And see notes to ¢ 767, as to damages to abutting owners where the track is
laid in & street.
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The railway has no right to fence its track where it crosses streets or alleys
properly laid out, whether they have been improved and used by the public or
not: Lathrop v. Central Ioca R. Co.,68-105. And see notes to  2055.

Highways may be laid out across the right of way: Chicago, M. & St. P. R.
Co. v. Starkweather, 66 N. W., 87.

But the company cannct be compelled to construct a viaduct crossing: Albia
v. Chicago, B. & @. R. (0., TL N. W., 41

Sec. 2018. Further repairs. If the supervisors, trustees,

city council. or other person having jurisdiction over such road,
require further or different repairs or alterations made thereon, or
if the same, in their opinion, is unsafe. they shall give notice
thereof in writing to any agent or officer of the corporation, and, if
the parties are unable to agree respecting the same, either may
apply by petition, setting out the facts, to the district court or
judge thereof, and such court or judge shall cause reasonable notice
to be given the adverse party of the application. The petition
shall be filed in the clerk’s office, and may be answered as in other
cases. The court shall determine the matter in a summary way,
and make the necessary orders in relation thereto, giving such cor-
poration, if found at fault, a reasonable time to comply therewith,
and, upon failure to do so, it may enjoin the corporation from using
so much of its road as interferes with any such roads, and may
award costs in favor of the prevailing party. [C. '73, § 1263; R.,
§§ 1322-3.
% Sec. 2019. Temporary ways. KEvery such corporation, when
employed in raising or lowering any road, or in making any other
alteration by means of which the same may be obstructed, shall
provide and keep in good order suitable tempcrary ways to enable
travelers to avoid or pass such obstructions. [C. '78, § 1264; R, §
1324,

SEIC 2020. Crossing railways, canals, ete. Any such cor-
poration may construct and carry its railway across, over or under
any railway, canal or water course, when it may be necessary in
the construction of the same, and in such cases it shall so construct
its crossings as not unnecessarily to impede the travel, transporta-
tion or navigation upon the railway, canal or stream so crossed.
Said corporation shall be liable for the damages occasioned to any
perstin injured by reason of said crossing. [C. '73, § 1265; R., §
1825.

The requirement of # 2073, that trains should come to a full stop at crossings
of other rallroads, necessarily renders crossings on grade an impediment, to
some extent, to travel and transportation, but the inconvenience and delay aris-
ing from their use must be borne by the company, The company constructing
an intersecting line is required to so construct the crossing as not to unneces-
sarily interfere with the crossing of the other road. Whether such crossing
shall be made at grade, or over or under the other, must depend upon circum-
stances; and under particular facts, held, that a requirement that an under-cross-
ing be constructed was not unreasonable: Humeston & 8. R. Co. v. Chicago, St.
P. & K. C. R. Co., 14-554.

The right of a railway to cross another is subject to the limitation that the
crossing shall be so made as not unnecessarily to interfere with the use of the
railway crossed and where such interference is plain it is within the jurisdiction
of a court of equity to prescribe the method and conditions under which such

o i
E.,,
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gmluc may be made: Chicago, B. & Q. R. Cosv. Chicago, Ft. M. & D. M. R, Co.,

SEc. 2021. Bridges—damages. Every such corporation shall
maintain and keep in good repair all the bridges, wit. .their abut-
ments, which it may construct for the purpose of enabling its rail-
way to pass over or under any turnpike, road, canal, water course
or other way, and shall be liable for all damages sustained by any
person in consequence of any neglect or violation of the provisions
of this chapter. [C. '73, §§ 1266-7; R., §§ 1326-7.]

The provisions of this section do not extend the liability of the corporation to
Ehe acts of those not its agents or servants: Callahan v. Burlington & M. R. R.
0., 23-562.

Spo. 2022, Private crossings. When any person owns land
.on both sides of any railway, the corporation owning the same shall,
when requested so to do, make and keep in good repair one cattle-
guard, and one causeway or other adequate means of crossing the
same, at such reasonable place as may be designated by the owner.
[C. '78, § 1268; R., § 1329.

‘When required: It is evident that the provisions of this section are not
iall;;:dg‘cni u; n%%y to streets In cities and towns: Gates v. Chicago, St. Paul & K.
2518,

The company need not provide a crossing unless the land owner requires it:
v. Chicago, R. 1. & P. R. Co., 48-216.

The obligation to erect a private crouh:% by reason of the grovislou of this
section, and not under contract between the parties, is a public obligation of
such a nature that the board of railroad oners has jurisdiction to inves-
clgn; tj’l‘:: %u}tlz: and m]aka an order with reference thereto: State v. Mason

The remedy by mandamus in such a case is not exclusive: Ibid.

The duty of the company to construct a private crossing may be enforced by
mandamus: Boggs v. Chicago, B. & Q. R. Co., 54-435.

And in the particular «u&hdd. that & request of the person owning land on
both sides of the railway track, for an open crossing at a particular point, was
not ble, and pli therewith might be enforced: Ibid.

The owner of land is authorized to designate the p! where the crossing for
his benefit shall be made, and the limitation g\lt upon his choice of location is
tih.g El;a 5118: desi n:ud shall be a reasonable one: Van Vrankin v. Wisconsin,

e and ch of a ing must be determined with due regard

for all the interests involved in its construction and mal and the
able use which the land owner desires to make of {t, its expense and the effect it
will have upon the operation of the railroad and the ufe&u! life and property,
and in a particular case, held, that while a crossing would be a great convenience
to the land owner, yet the inconvenience and danger to the of trains
the company was such that it should not be required: Truesdale v. Jensen, 91-

‘Where the only means a citizen has of ruehh&: highway is across the rail-
way, he may insist that an open crossing be provided for him by means of which

he may reach the high without stopping to open gates or remove bars:
v, Dwr{(nwméﬂ. R. 37-119. e

Whenlm land on te sides of & highway maintains a lane
and fences in manner as to that he an open crossing instead
o!ouelmedbypul.ﬁhampmiv not be liable to him for failure to main-
tain such gates: Tyson v. Keokuk & D. M. R. Co., 43-201.

Where o hrough e owner is not, as a matter of

-
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of crossing. To entitle him to such a crossing it must appear that there is no
provision for passing from one part of the fleld to the other, which is adequate
under the circumstances: Curtiss v. Chicago, M. & St. P. R. éoA. 62-418.

The words “‘one cattle guard” do not mean a single structure on one side of
the causeway, but such guard as will prevent stock from 30155 over the cause-
n{qon to the track on either side: State ex rel. v. Burlington, C. R. & N. R. Co.,
68 N, W., 819.

Oune grade crossing for each land owner whose land is divided by the right of
WAy wit.g gates and grade is the rule in this state, and it is only when a grade
crossing is inadequate that other or additional means may be ordered. There-
fore, hc?d. that where the only objection to such crossing was the inconvenience
of opening and closing the gates it was error for the commissioners to order the
railroad to construct an under grade crossing: id.

While there may be cases where an overhead crossing can pmferly be
required, yet in view of the fact that grade crossings are the rule, it would
require a strong case to warrant the court in holding an overhead crossing to be
reasonable and just: State v. Chicago, M. & 8St. P. R. Co., 86-304.

A company required to maintain and construct proper cattle-guards cannot
by with h ¥, whose road it purchases, relieve itself from
the right or obligation to do so:" Downing v. Chicago, R. I. & P. R. Co., 43-96.
As to cumuuda. see also notes to ¢

Gates bars at private 8i If the y undertakes to and does
construct fences, gates, and cattle-guards, etc , for & private owner, a
request for their construction may be pi d, and the y 1 be

uired to keep them in repair: er v. C’Mcc}gn, R. L & P. R. Co., 66-546

nder the provisions of a previ te, differing from the present one as

to private crossings, held, that a company had a right to construct fences at such

PMB I&" t‘».?:’:q’-i provide the same with gates: McKinley v. Chicago, R. I. &
. R. Co., 41~

The duty to maintain s at private crossings is a part of the duty to fence,
and the company will bamle for dlmlfﬂ to stock lnd:ud by reuon’of failure
to construct 8 gates or keep them in repair: Ibid.; Mackie v. Central R. of

I u% 3
here the claim was that stock escaped upon the track by reason of the gate
at a private crossing being insufficient, as originally constructed, held, that no
evidence of knowledge of the defective condition was necessary, as it wonld have
n in the case of a failure to repair: Morrison v. Burlington, O.R. & N. R. Co.,

A land owner driving cattle in through the gate at one crossing and
the right of way for the purpose of turning them out at the gate at another
crossing is guilty of negligence; and in a particular case, /eld, that there was not
such negligence on the part of the employes of the company after they were
aware of the cattle being on the track as to render them liable for damage in
killing some of the cattle: Davidson v. Central Iowa R. Co., 15-22.

As to the liability for failure to fence in general, see ¢ 9055.

‘Where it is the outy of a railway company to keep closed a gate in a fence of
its rlghr. of way it will be liable for injury to stock due to n in perform-
ing that duty:  Manwell v. Burlington, C." R, & N. R. Co., N.-% b

The obligations im upon the company to fence and to provide private
crossings are correlative, and if it does each as well as it can consistently with
unvc;t:-r ",:' not lhblai' Hm:.n‘m v. . R. L & P. R. Co., 39-220.

ere the compan, ui to put in a private crossing and erect
gates and bars, it 'uf“;rg isble for neg hagow
crossing is constructed in habitually leavirg such gates or bars open, further
than that it must use reasonable nece care in keeping them closed: Ibid.

But the crm “sh not responsible in the absence of n [l‘uwo,nl
knows that the owner or other jersons are in the constavt or usual habit of
lu%;gthmmom:nglm i ,B.{'.‘JP.R Co., .

ere compan; u tes at a private cross for the reason
that they had been hn‘lmﬂy l-‘:&o s the h‘dovm
80 that tes should be open, that it was error to instruct the jury as to
the effect of the abandonment by the owner of his crossing: Ibid.

3
(-]
pord
=
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The sufficiency of the gates provided at a private crossing is a question of fact
for the jury; and held, that it was error to instruct the jury that such gates were
sufficient in view of the fact that the land owner gave no notice to the company
of objection thereto, and himself believed them sufficient: McKenly v. Chicago,
IR I & P. R. Co., 43-641.

Under particular facts, held, that it was not sufficiently shown that injury to
stock resuited from defect in the gate through which they escaped upon the
track: Bothwell v. Chicago, M. & St. P. E. Co , 59-192.

In an action for injuries to stock from failure to maintain a gate at a private
erossing in good condition, evidence of the condition of the gate two or three
days after the accident, it not being shown that its condition as to security was
different from what it was at the time of the accident, was held proper: Mackie
v. Centrai IR, of Iowa, 54-540.

Where the company constructs a gate at a private crossing without fastenings,
and in such maoner that it may be blown open by the wind, it is not proper to
charge the jury that the responsibility for keeping the gate closed is upon the
person for whose convenience it is constructed, and that he cannot recover for
injuries to his stock coming upon the track through such gate: Hammond v.
Chicago & N. W. R. Co., 43-i68.

Where it appeared that a gate at a private crossing had been constructed
without fastenings and the wind had sometimes blown it open, held, that it was
improper to exclude from the jury the question as to whether the company was
guilty of negligence in thus constructing it, and that the proof of the habit of an
adjoining owner to leave the gate open would not preclude recovery on account
of such negligence in the original construction, it not appearing that it had been
llez.ft;l open by such owner in the particular instance when the damage occurred:

hid.

A company may be liable without knowledge of the defect in the fence if, in
the exercise of reasonable care, such knowledge would have been acquired. If
the fence was originally defective the company is chargeable with knowledge
thereof without express notice: Ibid.

The company is only liable for negligence in failing to put up the bars at a
private crossing, which have been left down, after acquiring knowledge of their
condition, or in not ascertaining their condition, and the burden of proving such
negligencs is upon the plaintiff: Perry v. Dubuque Southern R. Co., 36-102.

Proof of the mere fact that bars have been left down by some person, and that
through them cattle have strayed upon the track and been injured, does not make
a prima facic case of liability on the part of the company. Such liability, if it
exists at all, arises from the conduct of the company after the bars have been
left down, either in failing to put them up after acquiring knowledge that they
were d})l»)vg, or in neglecting to use reasonable diligence to ascertain such condi-
tion: id.

Where the employes have closed a gate at a crossing they may assume that it
will not be opened by persons passing through without right and the company is
not liable for injuries to stock escaping on the track through such gate sub-
sequently left open, the employes not having notice as to such gate being open:
Harding v. Chicago, M & St. P. It. Co., 69 N. W., 1019.

And as to a like rule in regard to failure to repair fences, see notes to 4 2055,

It is erroneous to instruct the jury that a person whose stock has been injured
upon the track makes a prima facie case against the company by showing that the
gate through which stock came upon the track was out of repair previous to the
accident. Proof of such fact does not cast upon defendant the burden of showing
that the accident did not result by reason of the gate being open. Such fact

would be a circumstance tending to show that it was open through defendant’s
fault which might have much or little weight according to circumstances; but
the burden of proof would remain upon plaintiff to show negligence of defendant
causing the injury: Johnson v. Chicayo, R. I. & P. R. Co., 55-707.

The fact that the bars are left down by the land owner will not as to third
persons discharge the company from its obligation to keep them closed: Bartlett
v, Dubuque & S. C. R. Co., 20-188.

But the lund owner could not recover for injuries resulting therefrom, and
might be liable to a third person injured by such bars being open: Russell v.
Hanley, 20-219.
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If, by reason of the act of the land owner in wrongfully removing a gate at a
private crossing ou his land. stock of a third person gets upon the track and is
injured, and the company is held liable therefor, it may recover! rom such land
owner the amount which it has been compelled to pay: Chicago « N. W. . (o.
v. Dunn, 59-619.

Sec. 2023. Right of way for canal, turnpike, or bridge.
When any corporation or person desires to construct a canal, turn-
pike, graded, macadamized or plank road, or a bridge, such corpora-
tion or person may take such private progerty as may be necessary
for right of way. not exceeding one hundred feet in width, by
pursuing the course prescribed in this chapter. [C. '73, § 1269; R.,
§§ 1278-88; C. 51, §§ 759-779.]

This section does not authorize the taking of private property for landings for
a public ferry: Sanjord v. Martin, 31-67.

Sec. 2026. Street railways over highways. Any corpora-
tion organized under the laws of this state to operate a street rail-
way in any city or town may, for the purpose of extending its rail-
way beyond the limits thereof, locate, build and operate, by animal
or other power, its road over and along any portion of the public
road which is one hundred feet or more wide. It shall as soon as
prscticable put the road in as good repair as it was before its use
for such railway. Boards of supervisors are authorized to accept
for road purposes conveyances of land adjoining any such road or
part thereof sufficient to increase the same to the width of one
hundred fcet; but in any county in which such company desires to
operate its line of railway over a road not less than sixty feet in
width, for a distance not over two miles beyond the limits of a city
or town to any state institution, the board of supervisors may grant
the right to it to operate its line over said road, not exceeding two
miles, under such rules and regulations as said board may prescribe.
The board shall have the power to rescind or modify such grant,
rules and regulations at any time. [18 G. A.. ch. 32, § 1.]

Sec. 2027. Damagesto abutting owners. Unless the owners
of the land abutting each side of said road shall consent tosuch use,
the railway company shall pay all damages sustained by the land
owners caused by building said road, which shall be ascertained and
paid in the same manner as is provided for taking private property
for works of internal improvement, and it sha'l also beliable for all
damages resulting from the carelessness of its officers, agents or
servants in the construction or operation of its railway. [24 G. A.,
ch. 22; 23 G. A, ch. 21; 18 G. A., ch. 82.]

The last provision of this section would be unnecessary if % 2071 were to be
construed as applicable to street railways, but that section and other sections of
the same chapter were evidently enacted without having in contemplation their
application to street railways: Manhattan T'rust Co. v. Siouz City Cable I, ('o.,

68 Fed., 82.

SEC. 2028. Ways to lands which have none. Any person,
corporation or copartnership owning or leasing ary land not having
a public or private way thereto, may have a public way to any rail-
way station, street or highway established over the land of another,
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not exceeding forty feet in width, to be located on a division line
or immediately adjacent thereto, and notinterfering with buildings,
orchards, gardens or cemeteries; and when the same shall be con-
structed it shall, when passing through iaclosed lands, be fenced on
both sides by the person or corporation causing it to be establishzad.
[26G. A, eh. 18; 15 G. A, ch. 34, §1.]

Noauthority is given by this act to construct a private way. The way, when
condemned, is to be a public one, and the act is therefore not invalid: Jonesv.
Mahaska, ete., Coal Co., 47-35. 3

A road or way established under the provisions of this statute is a public way,
in the sense that the public may use and enjoy it in the mannerin which roads
and highways are ordinarily used by it, and the mine owner who procured it to
be established must use the special privilege which the act conferson him insuch
a way as not to destroy this right of the public or prevent irs enjoyment, and the
statute is therefore constitutional. Nor can the construction of the railway in
accordance with these provisions be enjoined on the ground that it prevents the
owner of the land from constructing a railway thereon for his own use: Phillips
v, Watson, 63-28,

11 G. A., ch. 127, which provided for the establishment of private ways was
held unconstitutional; but, held, arguendo, that to afford an outlet to a citizen or
access to mineral wealth, a public way might properly be established: Bankhead
v. Brounm, 25-540.

SEc. 2029. Proceedings to condemn. If the owner of any
real estate necessary to ba taken refuses to grant the right of way,
if he and the person, partnership or corporation asking its establish-
ment cannot agree upon the compensation to be paid therefor, the
sheriff of the county in which said real estate is situated shall, upon
the application of either party, appoint six freeholders of the
county, not interested in the same or a like question, who shall
assess the damage which said owner will sustain, and make report
thereof in writing to the sheriff, and, if the applicant for such way
shall, before entering upon said real estate for the purpose of con-
structing such way, pay to the sheriff for the use of the owner the
sum assessed, said road may be at once constructed and maintained.
[15 G. A., ch. 34, § 2.]

Sec. 2030. Provisions applicable. The application to the
sheriff, and all other proceedings relating thereto, the result of non-
user, and the rights and duties as to other roads, shall be the same
as provided in this chapter in relation to the taking of private prop-
erty for the right of way of railroads, the effect of non-user or aban-
donment of such rights of way and road-beds, and in the chapter or
chapters of this code relating to roads, except that the report of the
commissioner and the record thereof shall confer no title upon the
applicant for the land so taken, but shall be presumptive evidence
of the establishment of such way. [Same, § 3 | g

Sec. 2031. Railway established. Any owner, lessee or pos-
sessor of lands having coal, stone, lead or other mineral thereon,
who has paid the damages assessed for roads established as above
provided, may construct, use and maintain a railway thereon, for
the purpose of reaching and operating any quarry or mine on such
land and of transporting the products thereof to market. In giving
the notices required in such cases, the applicant shall state whether
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a railway is to be constructed and maintained on the way sought to
be established, and, if it be so stated, the jury shall consider that
fact in the assessment of damages. [Same, § 4.]

Sec. 2032. Rights of riparian owners. All owners and
lessees of lands or lots situated upon the Iowa banks of the Missis-
sippi or Missouri rivers, upon which any business is carried on
which is in any way connected with the navigation of either of said
rivers, or to which such navigation is a proper or convenient adjunct,
are authorized to construct and maintain, in front of their property,
piers, cribs, booms and other proper and convenient erections and
devices for the use of their respective pursuits, and the protection
and harbor of rafts, logs, floats and other water crafts, in such
manner as to create no material or unreasonable obstruction to the
navigation of the stream, or to a similar use of adjoining property.
[15 G. A., ch. 35, § 1.]

Sec. 2033. Construction of railroad. No person or corpora-
tion shall construct or operate any railroad or other obstruction
between such lots or lands and either of said rivers, or upon the
shore or margin thereof, unless the injury and damages to owners
or lessees occasioned thereby shall be first ascertained and compen-
sated in the manner provided in this chapter for taking private
property for works of internal improvement. [Same, § 2.]

Whether the preceding section is in conflict with act jof congress (U. S. Rev.
Stat., ¢ 5254), relating to the construction of cribs, piers, etc., on the Mississippi
river, quere. But even if it is, this section is not thereby rendered void. ff a
riparian owner is engaged in business connected with the navigation of the river
it is not essential to his right to recover under this section that he should have
erected a crib or pier in front of his property. The rule recognized in Tomlin v.
Dubuque, B. & M. RE. Co., 32-106, is no longer applicable, Revision, § 1328, being
now repealed: Kenwick v. Davenport & N. W. . Co., 49-664; S. C. 102 U, S., 108.

CHAPTER
OF THE CONSTRUCTION AND OPERATION OF RAILWAYS.

SEcTION 2034. Change of name. ) Any corporation organized
under the laws of this state for the purpose of constructing and
operating a railway may, with the consent of two-thirds of all the
stockholders in interest, change the corporate name thereof, but no
such change shall be complete until the president and secretary
shall file in the office of the secretary of state a statement under
oath showing the consent of the stockholders thereto and the new
name adopted, with a certitied copy of the proceedings in relation
thereto as appears in the records thereof, and from that time the
corporation by its mew name shall be entitled to all the rights,
powers and franchises that it possessed under the old one, and by
such new name shall be liable upon all contracts and obligations
entered into by or binding upon such corporation uuder the old

.- name to the same extent and in the same manner as if no change had

been made. [C. '78, § 1273.]
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Sec. 2086. Record. The secretary of sta'e shall immediately
record in the proper book in his office matter filed under the preced-
ing section, making references to the record of thearticles of incor-
poration. [C. '73, § 1274.]

SEc. 2036. May join or consolidate. Any such corporation
may join, intersect and unite its railway with that of any other cor-
poration at such point upon the boundary line of this state as may
be agreed upon, and, with the consent of three-fourths in interest
of all the stockholders, by purchase, sale or otherwise, may merge
and consolidate the stock, property, franchises and liabilities of
such corporations, making the same one corporation, upon such
terms as may be agreed upon, not in conflict with law. [C. 78, §
1275; R., § 1332.]

A railroad corporation organized under the general law may, after construct-
ing a line, sell the property and continue the object of its incorporation by the
construction of a new line: Mahaska County I. Co.v. Des Moines Valley R. Co.,
28-437.

Where the articles of incorporation of the company provided for the sale of
the property with the limitation that *‘no sale shall be valid until all debts of the
company shall be paid or arranged for,” held, that the indebtedness being a very
inconsiderable sum, if anything, and the purchaser having inquired if there were
any debts, and being always ready to P&y any that might be established, a sale
under such circumstances was valid: Itd.

Where a railway company through its directors sold its property to another
company and the directors and stockholders of the former stood by with knowl-
edge of all the facts and saw the latter company make large expenditures on the
property, held, that they were estopped from seeking a recovery of the property
becuuse of an irregularity in the sale: Ibid.

A company buying in'the franchise of property of a railroad at a foreclosure
sale does not become privy to any agreement on the part of the original company
except so far as it may be incorporated into the deeds of conveyance under which
the title is held: Close v. Burlington, (. R. & N R. Co., 64-149.

Where two, railroad companies were consolidated under the arrangement that
stock in the new company should be issued to stockholders in the old companies,
and the new company should acquire the property of the old, held, that a stock-
holder in one of the old companies did not, by such transfer of property, acquire
a vendor's lien thereon: Cross v Burlington & S. W. R. Co , 58-62.

The purchaser of a railway at foreclosure sale acquires no better rights than
the company whose franchise it purchases, and where the predecessor had occu-
pied the streets of a city by its track without having paid damages assessed to an
abutting property owner, and such property owner had recovered judgment for
damages, held, that he might maintain an action against the successor to enjoin

it from the use of the streets until payment of such judgment: Harbach v. Des
Moines & K. C. R. ('o., 80-593

The fact that the previous company was allowed to occupy the street by the
property owner without payment of damages would be a favor to it only and

not a right passing to its successor by a foreclosure sale: Ibid.

SEc. 2037. Connections. Any such corporation which has
constructed or may construct its railway so as to meet or connect
with another railway in an adjoining state at the boundary line of
this state, may make such contracts and agreements therewith for
the transportation of freight and passengers, or the use of its rail-
way, as the board of directors may see proper, and not inconsistent
with law. [C, 73, § 1276; R., § 1334.]

Sec. 2088. Extension. Any such corporation organized for
the purpose of constructing a railway from a point within the state
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may construct or extend the same into or through any other state
under such regulations as may be prescribed by the laws of suc];
state, and its rights and privileges over said extension in the con-
struction and use thereof, and in controlling and applying the
assets, shall be the same as if its railway was constructed \{;holly
within the state. [C. '73, § 1277; R., § 1333.]

Sec. 2039. Duties and liabilities of lessees. All the duties
and liabilities imposed by law upon corporations owning or operat-
ing railways shall apply to all lessees or other persons owning or
operating such railways as fully as if they were expressly named
herein, and any action which might be brought or penalty enforced
against any such corporation by virtue of any provisions of law may
bedbroughn]or enforced against such lessees or other persons. [C.
73, § 1278.

The obligation to fence (under 4 2055) rests upon the lessee as much as upon

ﬁge lessor, aug Llﬁe {essee ii lidabie bof damages done by its train, although as
tween it and the lessor the duty of fencing rests upon the 1 v Clary v

Midland R. Co., 31-344. g . 5 RS oG,

i%her%ﬁh;iownerdagd i:a. lessee ea.;:h :t-’uns trains over the road, each is liable
only for stock injured by its own trains reason of the failure to fence: nms

v. Davenport & St. . R. Co , 36-327. . PR W

The remedy given against the lessees by statute is merely cumulative, and
the right of action for negligence causing the injury of a passenger exists as
against ithe %ompat.)ny inl who;e n&néeb thedroadhis being operated, although it
may, in fact, have been leased to an e under the control of a 5 wer v,
Burlington & S W. R. Co., 42-546. TaERHS R

Prior to express statutory provision, held, that the statute imposing a liability
for injuries to stock where the right of way is not fenced was not applicable to a
lessee: Liddle v. Keokuk, Mt. P. & M R. Co., 23-378.

But further, hel@, under the same statutory provision, that where the
lessee had the exclusive right to run, operate and control the road, and had built
and maintained fences along the road, and had the same power to protect itself
that the lessor would have, it was liable for injury to stock to the same extent as
though it were owner of the road: Stewart v. Chicago & N. W. Ii. Co., 27-252.

The company whose engines set out fire are liable for damages from the fire
thus set out, although the line is owned and operated by another company and
fire starts on the right of way by reason of combustible material allowed to wccu-
%u_l)z;‘t;e thereon by such other company: Slossen v. Burlington, C. I & N. R. Co,,
DU-=Z10.

‘Where a railway company incorporated under the laws of Towa leases its road
to a foreign corporation, the lessor is a necessary party to an action for breach
by the lessee of a contract entered into originally with the lessor. The statu-
tory provision as to the liability of a lessee does not discharge lessor from liabil-
ity, but in effect makes both the lessor and the lessee jointly liable: Chicago
N. W. R Co.v. Crane, 113 U. S., 424. N

A lessee of a railroad can exercise no right that its lessor could not, and if the
lessor was subject to injunction against operating itsroad at the suit of the land
owner whose property had been taken without compensation, the lessee is sub-
Ject to the same restriction: Hibbs v. Chicago & 8. W. R. Co., 39-340.

. The company owning a railroad, and in whose name it is being operated, is
liable in an action for personal injuries received thereon, although the road is
leased to and operated by a lessee: Bower v. Burlington & 8. W. K. Co., 42-546,

Where a railroad was leased to defendant under a contract by which he was
to manage the same and apply the profits, after paving operating expenses, to
the payment of certain advances made by him, ete., held, that he was a trustee and
was not individually liable as lessee for operating expenses: United States Ioll-

ing Stock Co. v. Potler, 48-56.
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The receiver of a railroad, and not the company, is liable for injuries to stock,
under the provisions of ¢ 2055: Brockert v. Central Iowa R. Co., 82-369; Schurr v.
Onmaha & St. L. R. Co., 61 N. W,, 280.

A receiver operating a railway under direction of the court isliable to judg-
ment for personal injuries received by an employe from the negligence of other
employes engaged in the operation of the road, under the statutory provision on
such subject: Sloan ». Central Iowa R. Co., 62-728.

For similar provisions, see ¢ 2066,

Sgc. 2040. Offices. The offices of secretary and treasurer or
assistant treasurer and general superintendent of railway corpora-
tions organized under the laws of the state shall be where its prin-
cipal place of business is or is to be, in which the original record,
stock and transfer books and all the original papers and vouchers
thereof shall be kept. Such treasurer or assistant treasurer shall
keeF a record of the financial condition of the corporation, which
shall be open to inspection by any stockholder, or any committee
appointed by the general assembly, at all reasonable times. It may
keeE a transfer office in any other state, with a duplicate transfer
book, but no transfer of shares of stock shall be legal or binding
until the same is entered in the one kept in the state. The secre-
tary and treasurer or assistaut treasurer and general superintendent
shall reside in this state. [C. '78, § 1279.]

It is the absolute right of any person under this section to examine the stock
and transfer books of a company, whether he shows himself interested therein or
not and enpecll.ll{ has a stockholder the right at all reasonable hours to inspect
the records showing the financial condition of the corporation. Perhaps he has
not the right to examine the original papers and vouchers, but as to the original
record, stock, and transfer books and the record of the financial condition of the
company the right is unquestionable, unless it clearly appears that the purpose
of asking such examination is to perplex, annoy, or harass the officers of the
eompsni having the records in charge. The stockholder may have the assist-
ance of his attorney and the clerk of such attorney in making examination of
such records: K v. Dorwanrt, 63 N. W., 588,

Sec. 2041. Bonds —mortgages. Any such corporation may
issue its bonds for the construction and equipment of its railway in
sums of not less than fifty dollars, payable to bearer or otherwise,
with interest not exceeding eight per cent per annum, and making
them convertible into stock, and sell the same at such prices as is
thought proper. If such bonds are sold below par they shall, nev-
ertheless, be valid, and no plea of usury shall be allowed in any
action or proceeding brought to enforce the collection thereof.
Buch corporation may also secure the payment of the bonds by
mortgages or deeds of trust upon the whole or any part of its prop-
ertg and franchises. [C. ’73, § 1288; R., § 1839

B0. 2042. After-acquired property. Such mortgages or
deeds of trust may by their terms include and cover not only the
property of the corporation making them, owned at the time of
their date, but all property real and personal which may thereafter
be acquired, and they shall be as valid and effectual for that pur-

as if the progerty was in possession at the time of their execu-

. [C.'78, § 1284; R., § 1340.] v

Sec. . Execution of mo: They shall be executed
in the manner the articles of incorporation or the by-laws of the
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corporation may provide, and be recorded in each county through
which the railway of the company may be located, or in which any
property mortgaged orconveyed may be situated, and when recorded
shall be constructive notice of the rights of all parties thereunder,
and for this purpose the rolling stock and personal property of the
company belonging to the road shall be deemed a part thereof,
and such mortgages and deeds so recorded shall protect the lien of
the mortgagee or grantee upon personal property to the same extent
that it does upon real estate thus mortgaged or conveyed. [C. '73, §
1285; R., § 1341.]

The rolling stock of a railroad is not personal propert?Y in such sense as to be
subject to a landlord’s lien under a lease of terxinal facilities used by such rail-
road: Trust Co. v. Manhattan Trust Co., 77 Fed., 82.

Whether the rolling stock of a railroad is subject to a landlord’s lien in favor
of the owner of terminal facilities which are leased to the company owning the
rolling stock, queere: Manhattan Trust Co. v. Sioux City & N. R. Co., 68 Fed., 72.

Sec. 2044. Preferred stock. Any such corporation, with the
consent of the holders of two-thirds of all its stock, having no funds
with which to pay the interest on its bonded debt or the principal
thereof, or of other debts, may issue preferred stock equal to its
bonded debt and ten thousand dollars per mile upon its completed
road, and exchange the same for its bonds at par, and pay its other
debts therewith at par, and such stock shall be entitled to sx_xch
annual dividends as the directors may determine, not exceeding
eight per cent, payable from the net profits of the business of the
road each year; but the earnings of any one year shall not be used
in whole or in part to pay dividends on any past or future year, nor
shall the dividends be paid thereon until all the interest on its inter-
est bearing indebtedness not represented by such stock shall have
been paid. Thedividends at the rate determined by the directors
shall be paid on such stock before any cin be paid on the common
stock. [15 G. A., ch. 20; C. '73, § 1286.]

Skc. 6. Conversion into commonstock. Such preferred
stock and any income or mortgage bond of the corporation shall, at
the option of the holder, be convertible into common stock on such
terms as the board of directors may prescribe, but the aggregate
amount of the common and preferred stock shall not exceed the total
amount of stock which the corporation may be authorized by law, or
the articles of incorporation, to issue. [C. 78, § 1287.]

Sec. 2046. Selection of dirsctors by bondholders. Any
railway corporation organized under any law of the state, including
consolidated corporations created pursuant to the laws of this and
any adjoining state, may in such manner, under such regulations,
and to such an extent as may be prescribed by its board of direct-
ors, and consented to by at least two-thirds of the capital stock
then outstanding, confer upon the holders of its bonds or other evi-
dences of indebtedness, or upon the holder of any particular class
of such bonds or evidences of indebtedness, the right to vote for
directors thereof, one or more of whom may be chosen from among
such bondholders. [25G. A., ch. 23.]s
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Sec. 2047. Corporation may own stock. Anyrailway cor-
poration organ‘zed under the laws of the state, or operating a road
therein undec the authority of the laws thereof, may acquire, own
and hold either the whole or any part of the stock, bonds or other
securities of any other railroad company of this or any adjoining
state. [25 G. A., ch. 24.]

SEc. 2048. Foreign railway companies—privileges. Any
railway corporation organized or created by or under the laws of
any other state, owning and operating a line or lines of railroad in
such state, may build its road or branches into this state, and shall
possess all the powers and privileges, and be subject to the same
liabilities, as like corporations organized and incorporated under
the laws of this state, if it shall file with the secretary of state
a copy of its articles of incorporation, if incorporated under a gen-
eral law of such sta'e, or a certified copy of the statute incorporat-
ing it where the charter thereof was granted by statute. [18 G. A.,
ch. 128.]

A foreign railroad company doing business in Iowa may be sued in the federal
courts in Iowa as a foreign corporation, service of process being made upon an
agent of the company: Dinzy v. lilinois Central It. Co , 61 Fed., 49.

A railway company complying with these requirements is not entitled to per-
sonal service of notice in a proceeding to locate a highway over its land where
its ownership thereof does not appear by the transfor books. 1t is no better posi-
tion than a domestic railway company in this respect: State v. Chicago, M. & St.
Pr. It. Co., 80-589.

Sec. 2049. Bonds secured by mortgage. Any railway cor-
poration organized under the laws of the state may mortgage its
property and franchises, in whole or in part, to secure bonds issued
by it to pay or refund 1ts indebtedness, to improve or develop its
property, or for the purp:se of effecting the object of its incorpora-
tion, to be issued in such amounts, run for such lengtih of time, be
payable within or without the state, and bear such rate of interest,
not to exceed the legal rate in the state at the time of issue, as the
company issuing the same shall determine. [25 G. A., ch. 26, § 1.]

Sec. 2060. Mortage to secure bonds of lessee. Any rail-
way corporation organized under the laws of the state may mort-
gage its property and franchises, in whole or in part, to secure
bonds issued by any other railway corporation of this or any other
state, which, at the time, is operating the road of such mortgagor
under lease thereof, such bonds to be issued to refund or to secure
the means to pay the indebtedness of such lessor, or improve or
develop its property, for the purpose of effecting the object of its
incorporation. Such bonds may be issued in such amounts, run for
such length of time, be made payable within or without the state,
and bear such rate of interest, not exceeding the legal rate in this
state at the time they are issued, as may be determined by and be
acceptable to such lessee. The lessee may secure the bonds issued
by it for any of the purposes aforesaid by a mortgage of its lease-
hold interest in the property and franchises of the lessor.
[Same, § 2.]
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SEc. 2051. Conditional sale or lease of equipment or
rolling stock. In any contract for the sale of railroad or street
railway equipment or rolling stock it may be agreed that the title
thereto, although possession thereof be delivered immediately or at
any time or times subsequently, shall not vest in the purchaser
until the purchase price shall be fully paid, or that the seller shall
have and retain a lien thereon for the unpaid purchase money. In
any contract for the leasing or hiring of such property, it may be
stipulated for a conditional sale thereof at the termination of such
contract, and that the rentals or amounts to be received under such
contract may, as paid, be applied and treated as purchase money, and
that the title to the property shall not vest in the lessee or bailee
until the purchase price shall have been paid in full, and until the
terms of the contract shall have been fully performed, notwith-
standing delivery to and possession by suca lessee or bailee; but no
such contract shall be valid as against any subsequent judgment
creditor, or subsequent bona fide purchaser for value without notice,
unless:

1. The same shall be evidenced by an instrument executed by
the parties and acknowledged by the vendee, or lessee, or bailee, as
the case may be, in the same manner as deeds are acknowledged or

roved;
¥ 2. Such instrument shall be filed for record in the office of the
secretary of state;

3. Each locomotive engine or car sold, leased, or hired as afore-
said shall have the name of the vendor, lessor, or bailor plainly
marked on each side thereof, followed by the word ‘‘owner,”
“lessor,’’ or ‘‘bailor,” as the case may be [25G. A., ch. 28, § 1.]

Srgc. 2052. Recording. The contracts herein authorized
shall be recorded by the secretary of state in a book of records
to be kept for that purpo:e, and, on payment in full of the pur-
chase money and the performance of the terms and conditions stip-
ulated in any such contract, a declaration in writing to that effect
may be made by the vendor, lessor, or bailor, or his or its assignee,
which declaration may be made on the margin of the record of the
contract, duly attested, or it may be made by a separate instrument,
to be acknowledged by the vendor, lessor, or bailor, or his or its
assignee, and recorded as aforesaid. For suchservices the secretary
of state shall be entitled to a fee of one dollar for recording each of
the contracts and each of said declarations, and a fee of one dollar
for noting such declaration on the margin of the record.
[Same, § 2.] : _

Sec. 2063. Prior contracts. The two preceding sections
shall not be held to invalidate or affect in any way any contract of
the kind referred to in the last preceding section but one, made
prior to April 24, 1894, and any such contract made before said date
may, upon compliance with these provisions, be recorded as herein
provided. [Same, § 3.]

Sec. 2054. Cattle-guards — crossings —signs. KEvery cor-
poration constructing or operating a railway shall make proper
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cattle-guards where the same enters or leaves any improved or
fenced land, and construct at all points where such railway crosses
any public road good, sufficient, and safe crossings and cattle
guards, and erect at such points, at a sufficient elevation from such
road as to admit of free passage of vehicles of every kind, a sign
with large and distinct letters placed thereon, to give notice of the
proximity of the railway, and warn persons of the necessity of
looking out for trains. Any railway company neglecting or refus-
ing to comply with the provisions of this section shall be liable for
all damages sustained by reason of such refusal or neglect, and it
shall only be necessary, in order to recover, for the injured party
to prove such neglect or refusal. [C. 73, § 1288; R., § 1331.]

Cattle-guards: This section makes it necessary -that cattle-guards be
constructed not only where the track goes through outside fences, but also at
division fences: Smiith v. Chicago, C. & D. Iz, Co., 38-518.

Where the track passes through the lands of two owners fenced in common,
and subsequently a division fence is constructed, it is the duty of the company
upon notice to put in a cattle-guard, and it will be liable for the value of crops
?est.royed. by reason of the failure to do so: Danald v. St. Louis, K. C. & N. I.
0., 44-157.

Where a railroad is constructed across unimproved or uninclosed land, and the
land is afterwards improved or inclosed, the railway company is under obligation
to construct cattle-guards just as it would have been under obligation to do if the
land had been inclosed at the time the road was constructed: Heskeit v. Wabash,
St. L. & P. R. Co., 61-467.

Whether notice of the company to comstruct cattle-guards is necessary after
the land has been thus inclosed, quere; but, if necessary, the service of notice
upon the station agent is sufficient: Zbid.

This provision as to cattle-guards applies to cases where the corporation
fences its right of way. When it does so there is fenced land, and ulpon entering
((n- lez};hzrg;5 the law requires a cattle guard: Robinson v. Chicago, R. I. & P. K.
Co., 67-292.

The statute is imperative, and the court will not engraft an exception upon it
relieving a company from obligation to put in a cattle-guard on the ground that
it is not fit, proper and suitable to do so in a particular case: Mundhenk v. Cen-
tral lowa R. Co., 57-118, '

Where it appeared that plaintiff’s horses were put temporarily in a field, from
which they escaped through a defective fence, and were injured by reason, as
-alleged, of an insufficient cattle-guard, in a county where cattle were not allowed
‘to run at large, held, that the facts did not necessarily show contributory negli-
5231:;;(3 defeating plaintiff’s right to recover: T%mins v. Chicago, R. I. & P. R. Co.,

There is nothing in this section requiring a company to make cattle-guards
at a private crossing: Bartlet v. Dubuque & S. C. R. Co., 20-188. (But see § 2022.)

A railroad company is required to use ordinary care and diligence to keep the
-cattle-guards on its track free from snow and ice, after it has notice, or could
have acquired rotice in the exercise of ordinary care, that they are obstructed
thereby: Grahlman v. Chicago, St. P. & K. C. R Co., 76-564; Robinson v. Chicago,
. I & P. R. Co., 79-495; Giger v. Chicago & N. W. R. Co., 80-492.

Method of construction: The term cattle-guard as used in the statute imports
a guard or protection extending the whole width of the right of way. The owner
is under no obligation to construct a fence up to the track upon the right of way:
fﬁ!’u;g_i{hcnk v. Central Iowa R. Co., 51-718; Heskett v. Wabash, St. L. & P. R. Co.,
of ;l‘he fact that a.tn a.niima.l passes cgeir the cagt.le-%uard is not of itself evidence

mproper construction or insufficiency: arnhart v. Chic M & St. P. R.
Co , 66 N, W., 902, ¥ e laeail G
* § Under the facts of a particular case, held, that there was no negligence shown
in the construction of a cattle-guard of ties laid on stringers over a pit, although
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such cattle-guards may be no longer in general use: Strong v. Chicago & N. W,
R. Co., 63 N, W., 699,

The duty of connecting a cattle-guard with the right of way fence devolves
upon the company, and is implied in the duty to construct the guard itself: Miller
v, Chicago, R. I. & P. R. Co., 66-546.

Where the right of way and public highway intersect obliquely, the company
should fence to the point where the highway crosses the track, and censtruct
the cattle-guard there, and not at the point where the highway intersects the
right of way: Andrev. Chicago & N. W. R. Co., 30-107.

As to liability of com}'pa.ny for defect in cattle-guard causing injury to employe,
see Ford v. Chicago, R. I. & P. R. Co,71 N. W., 332,

Further as to cattle-guards, see notes to  2022.

Crossings: Where a railway impinged upon a highway some twenty rods
from the place where it finally crossed ir, held, that all the intervening highway
was not to be deemed a part of the crossing, within the meaning of this section:
Beatty v. Central Towa 1. Co., 58-242.

It is the duty of the eompany to repair the crossings and keep them in a safe
condition: Farley v. Chicago, B. I & })’ R. Co., 42-234.

The embankment constructed as a necessary approach to the crossing is a
part of the crossing, and the company is required to keep it in repair: Ilind.

These provisions have reference to grade crossings and do not require the
company to construct a viaduct where a highway crosses its track: Albia v. Chi-
cago, B. & Q. B. Co., 71 N. W., b41.

Purchasers of a road at judicial sale take subject to any oral obligations to
maintain crossings, etc., made by the former company in connection with the
acquisition of the right of way: Swan v. Burlington, C. R. & N. R. Co., 72-650,

egligence: Where plaintiff’s cow was injured by a wild-train at a highway
crossing, held, that it was & question for the jury whether it was negligence in
the plaintiff to allow his cow to be at such crossing at the time when no regular
train was due: Cowrson v. Chicago, M & St P. . Co., T1-28.

While the language of this section seems to preclude proof of contributory
negligence as & defense in an action to recover for personal injuries at a defective
highway crossing (that is, negligence of plaintiff contributing, with that of
defendant, to cause the injury), it does not preclude defendant from showing that
the injury was due to plaintiff’s fault and not to the defective condition of the
crossing: McKelvy v. Burlington, C. R. & N. & Co., 84-455.

Contributory negligence is a defense in an action brought for injuries at a
crossing where the company has been guilty of neglect in maintaining a safe
crossing, or in operating its trains: [Ieeves v. Dubuque & S, C. R. Co., 92-32.

In an action for an injury received by reason of a defective crossing defendant
has the right to show negligence of the injured party as a defense to the action.
McKelvy v. Burlington, C. E. & N. R. Co, 58 N. W., 1068.

Perhaps the degree of care required of one in attempting to cross a street
railway track is not the same as that required in crossing steam railways and
what would amount to negligence in the latter case might not be so regarded in
the former. In the former case the question is peculiarly one of fact for the jury:
Orr v, Cedar Rapids & M, C. R. Co., 62 N. W, 851.

Evidence in a particular case, held sufficient to sustain a verdict against a
railroad company for injury to a horse at a cattle-guard: Meade v. Kansas City,
St. J. & C. B. R. Co., 45-699.

Evidence in a particular case that the croasinF was 50 constructed as to per-
mit the hoof of a horse to catch between the rail and the plank, held sufficient to
support a verdict for damages for the death of a horse killed at such crossing:
Criss v. Chicago, N. W. R. Co., 88-741.

Where the sufficiency of a cattle-guard was in question, held, that the fact that
a similar guard situated on other premises was sufficient to, and did, keep out
stock, was not material or relevant: Downing v. Chicago, R. 1. & P. R, Co., 43-96,

Under the evidence in a particular case, held, that it was for the jury to say
whether or not the cattle-guard was reasonably sufficient for the purpose for
which it was constructed: ZT%iminsv. Chicago, R. I. & P, R. Co, 72 94.

Measure of damages: As the owner of the land has no legal right to con-
struct cattle-gnards across the track, he is not bound to do so in order to protect
himself from damages for want thereof, but may recover whatever damages he

27
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may sustain by reason of his land being left open and unfenced: Raridon v. Cen-
tral Tvwa R. Co., 65-840; Downing v Chicago, . I. & P. R. Co., 43-96.

To make out a prima fucie case against the railway under this section for an
animal killed at a crossing, it must appear that the animal was killed at such
crossing and not at a place where the company had the right to fence, and unless
such fact is shown the company is not liable, even if it should appear that the
crosging is defective: Croddy v. Chicago, R 1. & P. R. Co., 91-598.

The fact that stock has previously been killed at the same crossing prior to
the accident in question, is not admissible: 1.

Measure of damages for failure to erect a cattle-guard at a partition fence
between two fields, one of which might have been used for pasture, held to be the
difference between the value of the pasture in the condition in which the inclo-
sure was left by the company and what the value would have been if the cattle-
guards had been maintained: Raridon v. Central Iowa . Co., 69-527.

Where the land owner seeks to recover the entire value of a crop which he
alleges to have been totally lost by reason of the failure of the company to con-
struct cattle-guards, the question of how much less value the crop is by reason
of such failure is a question of proof. The fact that a claim is made for the
entire loss will not prevent the owner from recovering whatever loss is suffered:
Raridon v. Central Iowa 1. Co., 65-640.

1 he measure of damage for crops destroyed by reason of failure to put in a
cattle-guard where a partition fence is erected subsequently to the completion
of the road is the value of the crop destroyed by reason of such failure: Donald
v. St. Lowis, K. C. & N. I?. Co., 44-157.

Double damages: A cattle-guard is not to be deemed a part of the fence
required by other statutory provisions, and the company is not liable in double
damages for failure to construct such cattle-guard as it is in case of failure to
construct a fence: Moriarity v. Central Iowa R. Co., 64-696; Rhines v. Chicago &
N, W. R. Co., 75-501.

Contract: A company required to maintain and construct proper cattle-
guards cannot, by contract with another company whose road it purchases
relieve itself from the right or obligation to do so: Downing v. Chicago, I. I &
P. . Co., 43-96.

Bigns: This section only renders the company liable for damages sustained
bgr _Z‘egzaon of the failure to erect such signs: Lang v. Holiday Creek I2. etc., Co.,
49-46

The failure to erect a sign renders the company absolutely liable in a case
wherein it is shown that a person was injured at a crossing. Evidence of the
injury and of the company’s neglect to erect the sign establishes its liability, and
it is not necessary for plaintiff to show his own care. (As the case arose, how-
ever, under a previous statute, this point was not involved): Payne v, Chicago,
.1 & P. R Co., 44-236.

Under a previous statute which did not contain the provision that proof of
the neglect to erect a sign should be sufficient to entitle the injured party to
recover for injuries received at such crossing, held, that proof of failure to erect
a sign established negligence on the part of the company, but did not relieve
plaintiff of the necessity of showing that his own negligence did not contribute
to the injury: Dodge v. Burlington, C. R. & M R Co., 34-276; Correll v. Burling-
i?ln'fZBU' . & M. Ik Co., 38-120; Payne v. Chicago, R. I. & P. IR. Co., 39-523; 8. C.,

-236.

Sec. 2065. Failure to fence—liability for stock killed—
speed at depots. Any corporation operating a railway, and fail-
ing 1o fence the same against live stock running at large and main-
tain proper and sufficient cattle-guards at all points where the right
to fence or maintain cattle-guards exists, shall be liable to the owner
of any stock killed or injured by rea